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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

TCFRParte 

Modification  of  the  Tariff-Rate  import 
Quota  Ucensing  for  Certain  Cheeses 
From  Hungary 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  Import 
Regulation  1.  Revision  8,  to  increase  the 
tariff-rate  quota  (TRQ)  allocation  to 
Hungary  for  Swiss  orEmmenthaler 
cheese  to  800,000  kil(^rams,  and  to 
delete  the  TRQ  allocation  to  Hungary  for 
Italian-type  cheese.  The  administrative 
action  is  taken  pursuant  to  a 
modification  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
EFFECTIVE  DATE:  This  amendment  is 
effective  February  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamakm-,  STCfP  1029, 1400 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20250-1029,  or 
telephone  (202)  720-2916. 
SUPPLEMENTARY  INFORMATION:  Import 
Regulation  1,  Revision  8  (7  CFR  6.20<- 
6.36  and  the  Appendices  thereto) 
prescribes  a  system  for  licensing 
importaticm  of  certain  articles  of  dairy 
products  which  are  subject  to  TRQs 
under  the  HTS.  Importers  who  hold 
licenses  issued  pursuant  to  Import 
Regulation  1  may  enter  these  articles  at 
the  TRQ  tariff  rates.  The  Appendices  to 
Import  Regulation  1  identify  the  dairy 
articles  that  are  subject  to  licensing. 
ImpcHt  Regulation  1  also  sets  forth  the 
TRQ  quantities  for  each  dairy  article 
that  may  be  entered  under  Appendix  1 
(historical  licenses).  Appendix  2 
(nonhistcmcal  licenses),  and  Appendix 
3  (designated  importer  licenses). 

Under  Appendix  3,  the  quantity  iat 
designated  licenses  for  Italian-type 
cheese  allocated  to  Himgarj(.is  400,000 


kilograms  and  the  quantity  for         , 
designated  licenses  for  Swiss  or 
Emmenthaler  cheese  allocated  to 
Hungary  is  400,000  kilograms.  A 
Federal  Register  Notice  issued  by  the 
Office  of  the  United  States  Trade 
Representative  (62  FR  66171-66172) 
modified  additional  U.S.  notes  21  and 
25  to  chapter  4  of  the  HTS  to  delete  the 
tariff-rate  quota  allocation  of  400,000 
kilograms  to  Hungary  for  Italian-type 
cheese  and  to  increase  the  TRQ 
allocation  to  Hungary  for  Swiss  or 
Emmenthaler  cheese  from  400,000 
kilograms  to  800,000  kilograms. 
Accordingly,  Appendix  3  to  Import 
Regulation  1  is  being  amended  in 
accordance  with  these  modifications  to 
the  HTS. 

This  regulation  is  being  issued  as  a 
final  rule  since  its  only  purpose  is  to 
amend  Appendix  3  to  make  it  conform 
to  the  modifications  to  the  HTS. 

List  of  Subjects  in  7  C31t  Part  8 

Agricultural  commodities.  Cheese, 
Dairy  products.  Imports,  Reporting  and 
recordkeeping  requirements. 

Find  Rule 

Accordingly,  7  CFR  part  6  is  amended 
as  follows: 

PART  ^-{AMENDED] 

1.  The  authority  citation  for  Subpart — 
Dairy  Tariff-Rate  Import  Quota 
Licensing  continues  to  read  as  follows: 

Authsrity:  Additional  U.S.  notes  6.  7,  8, 
12, 14, 16-24  and  25  to  Cliapter  4  and 
General  Note  IS  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202),  Pub.  L.  97-258.  96  Stat  1051.  as 
amended  (31  U.S.C.  9701),  and  sees.  103  and 
404,  Pub.  L  103-465, 108  Stat.  4819  (19 
U.S.C  313  and  3610). 

App6nMx3    [Amended] 

2.  Appendix  3  to  Subpart — ^Dairy 
Tariff-Rate  Import  Quota  Licensing  is 
amended  as  follows: 

a.  Under  the  article  description  for 
"Italian-type  cheeses  *  *   •  (Note  21)," 
"Himgary"  is  removed  from  the  list  of 
countries  and  the  quantity  "400.000"  is 
removed  on  the  same  line. 

b.  Under  the  article  description  for 
"Swiss  or  Emmenthaler  cheese  with  eye 
formation  (Note  25)"  on  the  line  for 
Hungary,  the  quantity  "400,000"  is 
removed  and  tfie  quantity  "800,000"  is 
added  in  its  place. 


Signed  at  Washington,  DC,  on  January  16, 
1998.  \ 

Timotl^  J.  Galvin, 
Acting  Administrator. 
[FR  Doc.  98-2119  Filed  1-30-98:  8:45  ami 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3052-AB73 

Funding  and  Fiscal  Affairs,  Loan 
Poiicies  and  Operations,  and  Funding 
Operations;  Boole-Entry  Procedures  for 
Farm  Credit  Securities;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  pwrt  615  on  October  14,  1997 
(62  FR  53227).  This  final  rule  was 
adopted  with  minor  technical  changes 
to  a  previously  adopted  interim  rule  that 
revised  procedures  governing  the 
issuance,  maintenance,  and  transfer  of 
Farm  Credit  securities  on  the  book-entry 
system  of  the  Federal  Reserve  Banks 
(Book-entry  System).  In  accordance  with 
12  U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
reconrds  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
January  27,  1998. 
VFECTIVE  date:  The  technical 
amendments  to  12  CFR  part  615 
published  on  Octobw  14, 1997  (62  FR 
53227)  are  effective  January  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Senior  Pohcy  Analyst, 
Office  of  Pohcy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498; 
or 
William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703)  883-4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated:  January  27, 1998. 
Floyd  FitiiiaB, 

Secretary,  Farm  Credit  Administration  Board. 
{FR  Doc.  98-2484  Filed  1-30-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

CDoctwt  No.  97-NMI-178-AO;  Amendment 
3»-102M;  AO  98-(»-06] 

RIN2120-AA64 

Alrwortttlness  Directives;  AirtMJS  Model 
A300  and  A30O-6O0  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  and  A3OO-6O0  series  airplanes, 
that  requires  inspections  to  detect 
craclis  in  Gear  lUb  5  of  the  main  landing 
gear  (MLG)  attachment  fittings  at  the 
lower  flange,  and  repair,  if  necessary. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  MLG  attachment  Httings, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Effective  March  9. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  9, 
1998. 

AOOMESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  November  25, 1997  (62  FR 
62723).  That  action  proposed  to  require 
inspections  to  detect  cracks  in  Gear  Rib 


5  of  the  main  landing  gear  (MLG) 
attachment  fittings  at  the  lower  flange, 
and  repair,  if  necessary. 

Conunents 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration,  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  67  Model 
A300  and  A300-600  series  airplanes  of 
Ll.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$24,120.  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic    ' 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  '  \ 

Authority:  49  U.S.C.  106(gJ,  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-06    Airinis  Induitrie:  Amendment 
39-10298.  Docket  d7-NM-178-AO. 
Applicability:  Model  A300-600  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A30O-57A6O87,  dated  August  5. 1997;  and 
Model  A300  series  airplanes,  as  listed  in 
Airbus  Service  Bulletin  A300-57A0234, 
dated  August  5, 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  detect  and  correct  cracics  in  Gear  Rib  5 
of  the  main  landing  gear  attaclmient  fittings 
at  the  lower  flange,  which  could  result  in 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  A300  series  airplanes  that 
have  accumulated  more  than  27,000  flight 
cycles  as  of  the  effective  date  of  this  AD: 
Except  as  provided  by  paragraph  (b)  of  this 
AD,  within  40  flight  cycles  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  Gear  Rib  5  of 
the  main  landing  gear  attachment  fittings  at 
the  lower  flange,  in  accordance  with  Airbus 
Service  Bulletin  A300-57A0234,  dated 
August  5, 19d7.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  40  flight 
cycles,  until  the  actions  required  by 
paragraph  (b)  are  accomplished. 

(b)  For  all  airplanes:  Perform  a  detailed 
visual  and  a  high  firequency  eddy  current 


inspection  to  detect  craclu  in  Gear  Rib  5  of 
the  main  landing  gear  attachment  fittings  at 
the  lower  flange,  in  accordince  with  Airbus 
Service  Bulletin  A300-57A6087  [ka  Modri 
A300-600  series  airplanes)  or  A30O-57A0234 
(for  Model  A300  series  airplanes),  l>oth  dated 
August  5, 1997;  as  applicable;  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable.  Accomplishment  of  the 
inspection  required  by  this  paragraph 
terminates  the  inspections  required  by 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  cycles  as  of  the 
effactive  date  of  this  AD:  Inspect  within  500 
flight  cycles  after  the  e&ctive  date  of  this 
AD. 

.  (2)  For  airplanes  that  have  acciunulated 
less  than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  tlie 
accimiulation  of  18,000  total  flight  cycles,  or 
«vithin  1,500  flight  qrcles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  tliis  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wliere  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  stiall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A30O-57A6O87, 
dated  August  5, 1997;  or  Airbus  Service 
Bulletin  A300-57A0234,  dated  August  5, 
1997;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airinis  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  97- 
274-230(8),  dated  September  24, 1997. 

(g)  This  amendment  becomes  effective  on 
March  9. 1998. 


Issued  in  Renton,  Washington,  on  January 
23,1998. 

Stewart  R.  Miller. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-2285  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedsnrt  Aviation  Administrstlon 

14  CFR  Part  39 

[Docket  Na  97-NM-114-AO:  Amendment 
3»-102M:  AO  86-03-07] 

RIN2120-AA64 

AirworttthMsa  Oirsctlvas;  Domier 
Modal  328-100  Sariaa  Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
removal  and  replacement  of  the  center 
screw  of  the  crew  seat  belt  buckle.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  center  screw  of  the 
crew  seat  belt  buckle,  which  could 
result  in  injury  to  the  flightcrew  during 
an  emergency  landing. 
DATES:  Effective  March  9, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  9, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
itom  Fairchild  Domier,  Domier 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPtfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 


include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
Dtecember  1. 1997  (62  FR  63475).  That 
action  proposed  to  require  removal  and 
replacement  of  the  center  screw  of  the 
crew  seat  belt  buckle. 

Comments 

Interested  persons  have  been  aRbrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sii^le  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  ^at  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  Febmary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


S220  Federal  Register /Vol.  63,  No.  21 /Monday,  February  2.  1998 /Rules  and  Regulations 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Dociiet.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00RES8ES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•a-0»-07    Dernter  LufMkhit  GmbH: 

Amendment  39-10299.  Docket  97-NM- 
11 4- AD 

Applicability:  Model  32S-100  series 
airplanes  equipped  with  Aerospace  Restraint 
Company  (ARC)  restraints  having  part 
number  (P/N)  118O0O2-4O3-100.  part  serial 
number  Old  up  to  and  including  0315 
inclusive,  0328.  and  0329;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  screw  of  the  crew 
seat  belt  buckle,  which  could  result  in  injury 
to  the  flightcrew  during  an  emergency 
landing,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  remove  and  replace  the  center 
screw  of  the  crew  seat  belt  buckle  in 
accordance  with  Dornier  Service  Builetin 
SB-32»-2S-196,  dated  November  12, 1996 

Note  2:  The  Domier  service  bulletin 
references  Aerospace  Restraint  Company 
(ARC)  Service  Bulletin  1180002-25-01, 
dated  October  11. 1996.  as  an  additional 


source  of  service  information  for 
accomplishment  of  the  removal  and 
replacement. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  removal  and  replacement  shall  be 
done  in  accordance  with  Domier  Service 
Bulletin  SB-328-25-196,  dated  November 
12, 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51 .  Copies  may  be  obtained 
from  Fairchild  Domier,  Domier  Luft&hrt 
GmbH.  P.O.  Box  1103,  I>-82230  Wessling. 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addresced 
in  German  airworthiness  directive  97-001, 
dated  January  16. 1997. 

(e)  This  amendment  becomes  effective  on 
March  9. 1998. 

Issued  in  Renton,  Washington,  on  January 
23. 1998. 

Stewart  R.  Millar, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc  98-2284  Filed  1-30-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Docliet  No.  96  NM  09  AD;  Amendhftant 
39-10301 ;  AD  99-03-09] 

RIN  2120-iAA94 


Airworttiineaa  DIrectlvea:  Boeing 
Modal  737-100.  -200.  -000.  -400. 
-600  Sartaa  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


9UMNURY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 
airplanes,  that  currently  requires  a  one- 
time inspection  to  determine  if  certain 
ailerons  are  installed  on  the  airplane. 
That  amendment  also  requires  removing 
any  defective  aileron,  and  replacing  it 
with  a  new  or  serviceable  aileron.  This 
amendment  continues  to  require  those 
actions  and  limits  the  applicability  of 
the  rule.  This  amendment  is  prompted 
by  additional  information  that  specifies 
the  identification  of  certain  part 
numbers.  The  actions  specified  in  this 
AD  are  intended  to  detect  and  correct 
defsctive  ailerons,  which  could  result  in 
in-flight  separation  of  an  aileron  from 
the  airplane  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  February  17, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  3, 199S. 

ADORESSES:  Subinit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
09-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  CKrectorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT:  Greg 

Schneider  or  Nenita  Odesa,  Aerospace 
Engineers,  Airframe  Branch,  ANM- 
120S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2028  or  (425)  227-2557;  fax 
(425)227-1181. 

SUPPLEMENTARY  INFORMATION:  On 
December  9, 1997,  the  FAA  issued  AD 
97-26-04,  amendment  39-10247  (62  FR 
65600.  December  15, 1997).  applicable 
to  all  Boeing  Model  737-100,  -200. 
-300,  -400.  and  -500  series  airplanes. 
That  AD  requires  a  one-time  inspection 
to  determine  if  certain  ailerons  are 
installed  on  the  airplane.  That  AD  also 
requires  removing  any  defective  aileron, 
replacing  it  with  a  new  or  serviceable 
aileron,  and  submitting  an  inspection 
report  to  the  FAA.  if  necessary.  That 
action  was  prompted  by  reports  of 
failure  of  the  aileron  due  to  an 
inappropriate  repair  procedure.  The 
actions  specified  in  that  AD  are 
intended  to  detect  and  conect  defective 
ailerons,  which  could  result  in  in-flight 
separation  of  an  aileron  from  the 
airplane  and  consequent  reduced 
controllability  of  the  airplane. 
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Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  additional 
information  that  identifies  coAelating 
part  nimibers  for  the  aileron  serial 
numbers  cited  in  AD  97-26-04. 
Specification  of  those  correlating  part 
numbers  with  the  aileron  serial  ntmibers 
will  enable  operators  to  readily  identify 
certain  defective  ailerons.  Such 
defective  ailerons  could  result  in  in- 
flight separation  of  an  aileron  bom  the 
airplane  and  consequent  reduced 
controllability  of  the  airplane. 

ExplaiiatkHi  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  supersedes  AD  97- 
2&-04  to  continue  to  require  a  one-time 
visual  inspection  to  determine  if  certain 
ailerons  are  installed  on  the  airplane. 
This  AD  also  continues  to  require 
removing  any  defective  ailwon, 
replacing  it  with  a  new  or  smviceable 
airaron,  and  submitting  an  inspection 
report  to  the  FAA.  if  necessary. 

Detenniaation  of  Rule's  EffisctiTe  Dat^ 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
causa  exists  for  making  this  amendment 
effiBcdve  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shalF  identify  the 
Rules  Docket  ntmiber  and  be  submitted 
in  triplicate  to  the  address  specified 
tmder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  98-^JM-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inmiediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  captioS  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the    . 
authority  delegated  to  me  by  the  . 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  106(g),  40113,  44701. 


f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10247  (62  FR 
65600,  Ciecember  15, 1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10301,  to  read  as 
follows: 

99-03-09  Beeing:  Amendment  39-10301. 
Docket  98-NM-09-AD.  Su[>ersedes  AD  97- 
26-04,  Amendment  39-10247. 

Applicability:  Ml  Model  737-100,  -200, 
-300,  -400.  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemati^ve  method  of  compliance  in 
accordance  %irith  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  defective  ailerons 
installed  on  the  airplane,  which  could  result 
in  in-flight  separation  of  an  aileron  from  the 
airplane  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Note  2:  The  ^uirements  of  this  AD 
specify  and  clarify  the  identification  of 
certain  defective  ailerons  and  restate  the 
requirements  of  AD  97-26-04,  amendment 
39-10247.  As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  those 
requirements  of  AD  97-26-04  have  already 
been  accomplished,  this  AD  does  not  require 
that  those  actions  be  repeated. 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  if  any  aileron  having 
any  of  the  following  serial  numbiers  and 
correlating  part  numbers  is  installed  on  the 
airplane: 


KpeCted 


serial  Nos. 


BN23  .. 
BN49  .. 
BN56  .. 
BN59  .. 
BN167 
BN180 
BN206 
BN236 
162  ..... 
237  ...» 


Correiating  part 
Nos. 


65-46454-22 

65-46454-23 

65-46454-24 

65-46454-24A 

65-46454-24 

65-46454-23 

65-46454-2 

65-46454-24 

65-46454-24 

65-46454-24 


fb)  If  any  aileron  is  found  with  an  afiiacted 
serial  number  and  correlating  p>art  number 
identified  in  paragraph  (a)  of  this  AD, 
accompUsh  paragraphs  (b)(1)  and  (bK2)  of 
this  AD. 
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(1)  Prior  to  further  flight,  ramove  the 
defective  aileron,  and  replace ^t  with  a  new 
or  serviceable  aileron.  And 

(2)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  any  findings  of 
ailerons  specified  in  paragraph  (a)  of  this  AD 
to  the  Manager.  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office  (ACX)).  1601  Lind  Avenue,  SW.. 
Ronton.  Washington  9805S-4056:  telephone 
(425)  227-2028:  fax  (425)  227-1181. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  OfTice  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  an 
aileron  having  any  serial  number  and 
correlating  part  number  identified  in 
paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjiistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 


I S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  This  amendment  becomes  effective  on 
February  17. 1998. 

Issued  in  Renton,  Washington,  on  January 
27. 1998. 

DuTcU  M.  PMlanaii. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-2528  Filed  1-30-98;  8:45  am) 
MUJNQ  OOK  4ai»-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspaoe  Dodwt  No.  97-ASW-22] 

Ravtoion  of  Class  D  and  E  Airspace; 
McKinnay,  TX 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 

summary:  This  notice  conGrms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  D  and  E  airspace  at 
McKinney,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  62516  is  efliective 
0901  UTC.  February  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPtEMBITARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  24, 1997  (62  FR 
62516).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  elective  on 
February  26, 1998.  No  adverse 
comments  were  received,  and  thus  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  January  21, 
1998. 
Albert  L.  Viaelli. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  98-2403  Filed  1-30-98;  8:45  am) 

BNJJMQ  OOOE  4«1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Ooclcet  No.  97-ASW-21] 

Revision  of  Class  E  Airspace;  New 
Braunfeis  Municipal.  TX 

AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  New 
Braunfeis  Municipal  Airport,  New 
Braunfeis,  TX. 


^FECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  64269  is  effective 
0901  UTC,  February  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLBMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  December  5, 1997  (62  FR 
64269).  The  FAA  uses  the  direct  £nal 
rulemaking  procedure  ior  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  26, 1998.  No  adverse 
comments  were  received,  and  thus  this 
action  confirms  that  this  direct  final  rule 
will  be  effiective  on  that  date. 

Issued  in  Fort  Worth.  TX,  on  January  21, 
1998. 

Albert  L.  ViMlIi. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-2404  Filed  1-30-98;  8:45  am] 
BILLMQ  COOE  MIO-IS-M  . 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docicet  Na  97-ASW-20] 

Revision  of  Class  E  Airspace;  Camden, 
AR 

AQBICY:  Federal  Aviation  ^ 

Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Camden,  AR. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  64271  is  effective 
0901  UTC,  February  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ).  Day.  Airspace  Branch,  Air 


Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  December  5. 1997  (62  FR 
64271).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  commMit  period,  the 
regulation  would  become  effective  on 
F^ruary  26. 1998.  No  adverse 
*   comments  were  received,  and  thus  this 
action  confirms  that  this  direct  final  lyle 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  January  21 , 
19v8. 

AftirtLViarili. 

Acting  Manager.  Air  Traffic  Division, 
South¥fest  Region. 

[FR  Doc  98-2402  Filed  1-30-98;  8:45  am] 
BMJJNa  COOK  4»1«-1»i« 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14CFRPart71 

(Airspaee  Docket  Na  t7-ASW-iq 

Establiatimant  of  Claaa  E  Airapaca; 
Endno,  TX 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confinns  the 
effsctive  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Encino, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  64272  is  effective 
0901  UTC,  February  26. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donald ).  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

8UPPU3CNTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  December  5, 1997  (62  FR 
64272).  The  FAA  uses  the  direct  final    v^ 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 


believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  26. 1998.  No  adverse 
comments  were  received,  and  thus  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  January  21, 
1998. 

AUMrt  L.  ViMlli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-2401  Filed  1-30-98;  8:45  am) 
BtLUNQ  OOOS  4t1«-1*-« 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administrstion 

14CFRPart71 

[Airspace  Doekst  Na  t7-AQL-42I 

ModlflcathMi  Of  Claaa  D  and  Claaa  E 
Alfaoaoa.  and  nanwival  of  Claaa  E 
Airapaca;  BsMavWIs^  H. 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


This  action  modifies  Class  D 
and  Class  E  airspace  and  removes  Class 
E  airspace  at  Belleville,  IL  A  Global 
Positicming  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  14R.  a  GPS  SIAP  to  Rtmway 
14L.  a  GPS  SIAP  to  Runway  32R.  a  GPS 
SIAP  to  Runway  32L.  an  Instrument 
Landing  System  (ILS)  SIAP  to  Runway 
14R.  a  HI-ILS  SIAP  to  Runway  14R,  a 
HI-ILS  SIAP  to  Runway  32L.  an  ILS 
SIAP  to  Runway  32L,  an  ILS  SIAP  to 
Runway  32R,  a  Nondiirectional  Radio 
Beacon  (NDB)  SIAP  to  Runway  32R,  an 
NDB  SIAP  to  Runway  32L,  a  Tactical 
Air  Navigation  (TACAN)  SL\P  to 
Rimway  32L,  a  TACAN  SIAP  to  Runway 
14R,  a  HI-TACAN  MAP  to  Runway  14R, 
a  HI-TACAN  SLAP  to  Runway  32L,  and 
a  TACAN-A  SIAP  have  been  developed 
for  Scott  AFB/MidAmerica  Airport. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  increases  the  radius  of  the 
existing  Class  D  airspace,  decreases  the 
radius  of  the  exiting  Class  E  airspace, 
and  adds  an  extension  to  the  northwest 
of  the  existing  Class  E  airspace.  This 
action  also  removes  the  existing  Class  E 
airspace  designated  as  an  extension  to 
the  existing  Class  D  airspace.  Finally, 


this  action  changes  the  name  of  the 
airport  from  MidAmerica  Airport  to 
Scott  AFB/MidAmerica  Airport. 
iFFECnVE  DATE:  0901  UTC.  April  23. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Divisicm, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMBITARY  INFORMATION: 

History 

On  Friday,  September  19, 1997,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Qass  D  and  Class  E  airspace, 
and  remove  Class  E  airspace  at 
Belleville,  IL  (62  FR  49180).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  the  surface  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  The  • 

proposal  was  also  to  remove  existing 
controlled  airspace  no  Itmger  required. 

Interested  parties  were  inviteo  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  oa  the  proposal  to  the  FAA. 
No  comments  obiecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  Class  E  airspace  areas  designated 
an  extensicm  to  a  Class  D  or  Class  E 
surface  area  are  published  in  paragraph 
6004,  and  Class  E  airspace  designations 
extending  upward  from  700  feet  or  more 
above  tbe  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  Usted  in  this 
doctunent  will  be  published 
subsequently  in  the  Order,  and  the  Class 
E  airspace  designation  listed  in  this 
document  will  be  removed  subsequently 

from  the  Order. 

• 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  and  Class  E  airspace 
and  removes  Class  E  airspace  at 
Belleville,  IL.  This  action  provides 
adequate  Class  D  and  Class  E  airspace 
for  aircraft  executing  the  GPS  SIAJP  to 
Runway  14R,  the  GPS  SIAP  to  Riinway 
14L,  the  GPS  SIAP  to  Rimw^  32R,  the 
GPS  SIAP  to  Runway  32L,  the  ILS  SLAP 
to  Runway  14R.  the  HI-ILS  SLAP  to 
Rimway  14R.  the  HI-ILS  SLAP  to 
Runway  32L,  the  ILS  SLAP  to  Runway 
32L,  the  ILS  SIAP  to  Runway  32R,  the 
NDB  SIAP  to  Runway  32R,  the  NDB 
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SIAP  to  Runway  32L.  the  TACAN  SIAP 
to  Runway  32L.  the  TACAN  SIAP  to 
Runway  14R.  the  HI-TACAN  SIAP  to 
Ruhway  32L.  and  the  TACAN-A  SIAP 
for  Scott  AFB/MidAmerica  Airport,  by 
increasing  the  radius  of  the  existing 
Class  D  airspace,  and  decreasing  the 
radius  of  the  existing  Class  E  airspace. 
This  action  also  removes  the  existing 
Class  E  airspace  designated  as  an 
extension  to  the  existing  Class  D 
airspace.  Finally,  this  action  changes  the 
name  of  the  airport  from  MidAmerica 
Airport  to  Scott  AFB/MidAmerica 
Airport. 

Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
areas  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  CHily  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liat  ofSubiecto  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORT1NO 
POmTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Amhority:  49  U.S.C  106(g].  40103.  40113. 
40120;  E.a  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

fTI.I    (Amehdatq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 


September  16. 1997.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


AGLILD    Beileville.  IL  (KaviMd) 

Scott  AFB/MidAmerica  Airport,  IL 
(Ut  38*32'41"  N,  long.  89*32'01"  W) 
That  airspace  extending  upward  from  the 

surfece  to  and  including  3,000  feet  MSL 

within  a  4.8-mile  radius  of  the  Scott  AFB/ 

MidAmerica  Airport 


Paragraph  8004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Qass  D  or 
Class  E  Surface  Area. 


AGLILE4    BelleviUe,  n.  ntBDMVMil 


Paragraph  6005  Class  B  Airspace  Areas 
Extending  Upward  from  700  ^et  or  More 
Above  the  Surface  of  the  Earth. 


AGLILES    Belleville.  IL  IKeviMd] 

Scott  AFB/MidAmerica  Airport,  IL 
(Lat.  38*32'41"  N,  long.  89'50'Ot"  W)  • 

Scott  TACAN 
(Lat  38*32'41''N.  long.  i9*WWVt). 

That  airspace  extending  upward  from  700 
feet  above'  the  surfiace  within  a  7.3-nule 
radius  of  Scott  AFB/MidAmerica  Airport  and 
within  4  miles  each  side  of  the  Scott  TACAN 
31 1*  radial  extending  from  the  7.3-mile 
radius  to  10.6  miles  northwest  of  the  airport, 
excluding  the  airspace  within  the  St.  Jacob, 
IL,  and  Cahokia,  IL,  Class  E  airspace  areas. 
•         •         *         •         • 

Issued  in  Des  Plaines,  Illinois,  on 
December  2. 1997. 

Devkl  B.  Jehneon. 

Acting  Manager.  Air  Traffic  Division. 

(FR  Doc.  98-2450  Filed  1-30-98;  8:45  am) 

BiujNa  ooee  4ei*-i>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapaoe  Docliat  Na  •7-^OL-49] 

Estal>lishm«nt  of  Claas  E  Airapaca; 
Bottineau.  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Bottineau,  ND.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approadi  Procedure  (SIAP) 
to  Runway  (RWY)  31  has  been 
developed  for  Bottineau  Miuiicipal 
Airport.  As  a  result,  controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL).  and  upward 


from  1200  feet  AGL.  is  needed  to 

contain  aircraft  executing  the  SIAP  and 

for  Instrument  Flight  Rules  (IFR) 

operations  enroute  to  and  at  Bottineau 

Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  April  23, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
8UPPLEMBITARY  INFORMATION: 

History 

On  Friday,  October  17, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Bottineau, 
ND  (62  FR  53992).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL,  and 
upward  from  1200  feet  AGL,  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  ralemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA.  ° 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  extending  upward  &t>m 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E,  dated  September 
10, 1997,  and  effective  September  16. 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this    ' 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at 
Bottineau,  ND.  This  action  provides 
adequate  Class  E  airspace  extending 
upward  from  700  to  1200  feet  AGL,  and 
upward  from  1200  feet  AGL.  for  aircraft 
executing  the  GPS  SIAP  to  RWY  31  and 
for  IFR  operations  enroute  to  and  at 
Bottineau  Mimicipal  Airport.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  vnll  npt  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airsi>ace,  IncorpOTation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:     . 

Authority:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

f7l.1    [Amanda<q 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGLNDES    Bottineau,  ND  [New] 

Bottineau  Municipal  Airport,  ND 
(Ut  48*49'48"  N.  long.  IOO'25'OO"  W) 
That  airspace  extending  up«rard  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Bottineau  Municipal  Airport, 
and  that  airspace  extending  upward  from 
1200  feet  above  the  surface  within  an  area 
bounded  on  the  north  by  latitude  49''00'00" 
N.  on  the  east  by  longitude  99'*49'00"  W,  on 
the  south  by  the  10.5-mile  radius  of  tlie 
Rugby.  ND.  Class  E  airspace,  and  on  the  west 
by  the  47.0-mile  radius  of  the  Minot,  ND. 
Class  E  airspace. 


Issued  in  Des  Plaines.  Illinois  on  December 
15, 1>997. 
Maureen  Woods, 
Managfir,  Air  Traffic  Division. 
IFR  Doc.  98-2449  Filed  1-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fadeial  Aviation  Administration 
14CFRPart71 

[Air^MCe  Dociiat  No.  •7-AQL-45I 

Modification  of  Claas  E  Airspace; 
Mankato,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SliMMARY:  This  action  modifies  Class~E 
airspace  at  Mankato,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approadi  Procedure  (SIAP) 
to  Runway  (RWY)  22  and  a  Very  High 
Frequency  Onnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  or  GPS  SL\P  to  RWY  33  have 
been  developed  for  Mankato  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  the  surface  is  needed  to 
contain  aircraft  executing  these  SIAPs. 
This  action  increases  the  radius  of  the 
surface  area  and  adds  an  extensicm  to 
the  northeast  for  the  existing  controlled 
airspace. 

EFFECTIVE  DATE:  0901  UTC.  April  23. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

History 

On  Friday,  October  17, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Mankato,  MN 
(62  FR  53993).  The  proposal  was  to  add 
controlled  ^rspace  extending  upward 
from  the  surface  to  contain  Instnmient 
Flight  Rules  (IFR)  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vnitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  a  surface  area  for  an 
airport  are  published  in  paragraph  6002. 
and  Class  E  airspace  designations  for 
airspace  areas  extending  upward  frtjm 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005. 
of  FAA  Order  7400.9E.  dated  September 
10, 1997.  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 


document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Mankato. 
MN.  This  action  provides  adequate 
Class  E  airspace  extending  upward  from 
the  surface  for  aircraft  executing  the 
GPS  RWY  22  SL\P.  the  VOR/DME  or 
GPS  RWY  33  SL\P,  and  for  IFR 
operations  at  Mankato  Municipal 
Airport  by  increasing  the  radius  of  the 
surface  area  and  adding  an  extension  to 
the  northeast  for  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  I*rocedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  (rf^  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-4>ESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106  (g):  40103, 40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 

'Administration  Order  7400.9E,  Airspace 
Etesignations  and  Repiorting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as    . 
follows: 


5232 
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Famgraph  6002    Class  E  ainpace  anas 
designated  as  a  surface  area  for  an  airport. 


AGLMNE2    Mukalo. MN (laviMdl 

Mankito  Municipal  Airport,  N4N 

(Lat.  44'13'18"N,  long.  gS'SS-CWW) 
Mankato  VOR/DME 
(Ut  44M3'12  "  N.  long.  93*54'44  "  W) 
Within  a  4.1-niile  radius  of  Mankato 
Municipal  Airport  and  within  1.8  miles  each 
side  of  the  Mankato  VOR/DME  167*  radial, 
extending  from  the  4.1-mile  radius  to  7.0 
miles  south  of  the  VOR/DME.  and  within  2.7 
miles  each  side  of  the  Mankato  VOR/DME 
326*  radial,  extending  from  the  4.1-mile 
radius  to  7.0  miles  northwest  of  the  VOR/ 
DME.  This  Class  E  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Aimien.The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Oass  E  airspace  areas 
extending  upvmrd  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGLMNES    Mankato. MN [ErriMd] 

Mankato  Municipal  Airport.  MN 

(Ut.  44*13'18"  N.  long.  93*5508"  W) 

That  airspace  extending  upward  from  700 
feet  above  tne  surtece  wiuiin  a  7.0-mile 
radius  of  Mankato  Municipal  Airport  and 
within  2.0  miles  each  side  of  the  047*  bearing 
from  the  airport,  extending  from  the  7.0-mile 
radius  to  8.0  miles  northeast  of  the  airport. 
•         •         •         •         * 

Issued  in  Das  Plaines.  Illinois  on  December 
15. 1M7. 

HaMiia  Weoda. 

Manager.  Air  Traffic  Division. 

IFR  Doc  98-2448  Filed  1-30-98:  8:45  am| 


DEPAflTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 
14CFRPart71 

[Alrapece  Dodiet  No.  97-ANM-q 

Modiflcationa  of  the  Legal  Oeeorlptlone 
of  Federal  Airwaya  in  ttie  Vicinity  of 
Colorado  Springe,  CO 

AOBCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule:  delay  of  effective 
date. 

tUMMARY;  This  action  delays  the 
effective  date  for  the  modifications  to 
the  legal  descriptions  of  Federal 
Airways  V-19.  V-«l.  V-«3.  and  V-108 
until  April  23.  1998.  The  FAA  is  taking 
this  action  due  to  a  requirement  for 
additional  coordination  with  internal 
offices  of  the  FAA. 


DATES:  The  effective  date  of  0901  UTC. 
February  26, 1998.  is  delayed  until  0901 
UTC.  April  23. 1998. 

FOR  FURTHER  JNFOftMATKM  COMTACT:  Ken 
McElroy.  Airspace  and  Rules  Division. 
ATAMOO.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  WIF0RMAT10N:  Airspace 
Docket  No.  97-ANM-9,  published  in 
the  Federal  Kagistar  on  December  12. 
1997  (62  FR  65358).  modified  the  legal 
descriptions  of  Federal  Airways  V-19. 
V-81,  V-83.  and  V-108  by  replacing  the 
name  "Colorado  Springs"  VORTAC 
with  "Black  Forest"  VORTAC.  The 
effective  date  of  this  change  is  delayed 
imtil  April  23, 1998. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluatioi  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affisct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Delay  of  EfliectiTe  Date 

The  effective  date  of  the  final  rule, 
Airspace  Docket  No.  97-ANM-9,  as 
published  in  the  Federal  Register  on 
December  12, 1997  (62  FR  65358).  is 
hereby  delayed  imtil  0901  UTC.  April 
23. 1998. 

AnUmrity:  49  U.S.C  106(g).  40103. 40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

Issued  in  Washington,  K,  on  )anuary  22. 
1998. 

Raginald  C.  Matdiews, 

Acting  Progriiin  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  98-2447  Filed  1-30-98: 8:45  am] 
aajjNQ  oooK  4ai«-i»^ 


COMMODITY  FUTURES  TRAOINQ 


17  CFR  Part  11 

Delegation  of  Authority  to  Conduct 
Invaatigations  in  Aaaiatanoa  of  Foreign 
Futurea  Aultiorttiea;  Correction 

AOBICY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules;  correction. 


r:  On  April  11. 1997,  the 
Commission  published  in  the  Federal 
Register  (62  FR  17702)  final  rules 
amending  certain  provisions  of  the 
Commission's  Rules  to  formalize  the 
authority  of  the  Director  of  the  Division 
of  Enforcement  to  conduct 
investigations  in  assistance  of  foreign 
futures  authorities<  The  purpose  of  the 
amendments  was  to  add  language  to  the 
existing  rules  in  the  interest  of  setting    , 
forth  agency  procedure  with  respect  to 
conducting  such  investigations. 
HoMrever.  text  from  the  existing  rules 
was  inadvertently  omitted  in  the 
publication  of  the  amendments.  This 
correction  serves  as  a  clarification  of  the 
inadvertent  omissions. 
DATES:  Effective:  February  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ethiopia  Ta&ra.  Senior  International 
Counsel,  Division  of  Enforcement.  US 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street;  NW,  Washington.  DC 
20581.  Telephone  (202)  418-5362. 
SUPPLEMENTARY  WTORMATION:  The 
Commission  is  correcting  inadvertent 
omissions  in  the  publication  of  the  final 
rtiles  amending  §§  11.1  and  11.2(a)  of 
the  Commission's  Rules.  The 
amendments  expanded  the  scope  bf  17 
CFR  Part  11  and  authorized  formally  the 
Director  of  the  Divisimi  of  Enforcement 
to  conduct  investigations  in  assistance 
of  foreign  futures  authorities.  As  the 
Supplementary  Information 
accompanying  the  amendments  made 
clear,  no  other  change  in  S§  11.1  and 
11.2(a)  of  the  Commission's  Rules  was 
being  made.*  However,  certain  existing 
language  in  §§  11.1  and  11.2(a)  of  the 
Commission's  Rules  relating  to  agency 
practice  was  not  republished  at  that 
time.  The  omitted  langtiage  serves  as  an 
elaboration  of  the  scope  of  17  CFR  Part 
11  as  set  forth  in  the  first  sentence  of 
§11.1  and  of  the  authority  delegated  to 
the  Director  of  the  Division  of 
Enforcement  as  recited  in  the  first 
sentence  of  $11. 2(a).  Part  of  the  omitted 
language  also  describes  agency  practice 
with  respect  to  certain  investigatory 
activities  conducted  by  the  Director  of 


<  See  S2FR  17702. 


Federal  Register /Vol.  63,  No.  21 /Monday.  February  2,  1998 /Rules  and  Regulations  5233 


the  Division  of  Trading  and  Markets  and 
the  Chief  Economist  and  Director  of  the 
Division  of  Economic  Analysis.  So  as  to 
avoid  any  confusion  of  the  public,  and 
to  ensure  its  inclusion  in  this  year's 
edition  of  the  Code  of  Federal 
Regulations,  this  correction  sets  out  the 
language  relating  to  agency  procedure 
that  was  not  included  with  the  original 
amendments.  Consequently,  the 
Commission  is  not  seeking  public 
comment.  Similarly,  the  Commission 
finds  good  cause  to  make  this  correction 
clarifying  the  omissions  effective 
immediately. 

In  final  rule,  FR  Doc.  97-9399. 
published  on  April  11. 1997  (62  FR 
17702)  make  the  following  corrections: 

PART  11— {CORRECTED] 

1.  On  page  17702,  in  the  second 
colimm.  S  11.1  is  corrected  to  read  as 
follows: 

fll.1    Scope  enaappUcaMHty  or  rulee. 

The  rules  of  this  part  apply  to 
investigatory  proceedings  conducted  by 
the  Commission  or  its  staff  pursuant  to 
Sections  6(c)  and  8  and  12(0  of  the 
Commodity  Exchange  Act,  as  amended. 
7  U.S.C.  9  and  15  and  12  and  16(f) 
(Supp.  IV.  1974),  to  determine  whether 
there  have  been  violations  of  that  Act, 
or  the  rules,  regulations  or  orders 
adopted  thereunder,  or,  in  accordance 
with  the  provisions  of  Section  12(f)  of 
the  Act,  whether  there  have  been 
violations  of  the  laws,  rules  or 
regulations  relating  to  futures  or  options 
matters  administered  or  enforced  by  a 
foreign  futures  authority,  or  whether  an 
application  for  designation  or 
registration  under  the  Act  should  be 
denied.  Except  as  otherwise  specified 
herein,  the  rules  will  apply  to  the 
conduct  of  investigation  whether  or  not 
the  Commission  has  authorized  the  use 
of  subpoenas  in  the  particular  matter  to 
compel  the  production  of  evidence. 

2.  On  page  17702,  in  the  third 
coliunn,  §  11.2,  paragraph  (a)  is 
corrected  to  read  as  follows: 

f  11 .2    Authority  to  conduct  investigations. 

(a)  The  Director  of  the  Division  of 
Enforcement  and  members  of  the 
Commission  staff  acting  pursuant  to  his 
authority  and  under  his  direction  may 
conduct  such  investigations  as  he  deems 
appropriate  to  determine  whether  any 
persons  have  violated,  are  violating,  or 
are  about  to  violate  the  provisions  of  the 
Commodity  Exchange  Act,  as  amended, 
or  the  rules,  regulations  or  orders 
adopted  by  the  Commission  pursuant  to 
that  Act,  or,  in  accordance  with  the 
provisions  of  Section  12(f)  of  the  Act, 
whether  any  persons  have  violated,  are 


violating  or  are  about  to  violate  the 
laws,  rules  or  regulations  reletting  to 
futures  or  options  matters  administered 
or  enforced  by  a  foreign  futures 
authority,  or  whether  an  applicant  for 
registration  or  designation  meets  the 
requisite  statutory  criteria.  For  this 
purpose,  the  Director  may  obtain 
evidence  through  volimtary  statements 
and  submissions,  through  exercise  of 
inspection  powers  over  boards  of  tra^le, 
reporting  traders,  and  persons  required 
by  law  to  register  with  the  Commission, 
or  when  authorized  by  order  of  the 
Commission,  through  the  issuance  of 
subpoenas.  The  Director  shall  report  to 
the  Commission  the  results  of  his 
investigations  and  recommend  to  the 
Commission  such  enforcement  action  as 
he  deems  appropriate.  In  particular 
matters  the  Director  of  the  Division  of 
Trading  and  Markets  and  the  Chief 
Economist  and  Director  of , the  Division 
of  Economic  Analysis,  and  members  of 
their  staffs  acting  within  the  scope  of 
their  respective  responsibilities,  are  also 
authorized  to  investigate,  report  and 
recommend  to  the  Commission  in 
accordance  with  these  rules. 
***** 

Issued  in  Washington,  DC  on  January  27, 
1998,  by  the  Commission. 
Jean  A,  Wetib. 
Secretary  of  the  Commission. 
[FR  Doc.  98-2470  Filed  1-30-98;  8:45  am] 
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Financial  Diacloaure  l>y  Clinical 
Investigators 

AOBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  requiring  the  sponsor  of  any 
drug,  including  a  biological  product,  or 
device  marketing  application 
(applicant),  to  submit  certain 
information  concerning  the 
compensation  to,  and  financial  interests 
of,  any  clinical  investigator  conducting 
certain  clinical  studies.  This 
requirement  will  apply  to  any  covered 
clinical  study  of  a  drug  or  device 
submitted  in  a  marketing  application 
that  the  applicant  or  FDA  relies  on  to 


establish  that  the  product  is  effective, 
including  studies  that  show  equivalence 
to  an  effective  product,  or  that  make  a 
significant  contribution  to  the 
demonstration  of  safety.  This  final  rule 
requires  applicants  to  certify  to  the 
absence  of  certain  financial  interests  of 
clinical  investigators  and/or  disclose 
those  financial  interests,  as  required, 
when  covered  clinical  studies  are 
submitted  to  FDA  in  support  of  product 
marketing.  This  regulation  is  intended 
to  ensure  that  financial  interests  and 
arrangements  of  clinical  investigators 
that  could  affect  reliability  of  data 
submitted  to  FDA  in  supix>rt  of  product 
marketing  are  identified  and  disclosed 
by  the  sponsor  of  any  drug,  biological 
product,  or  device  marketing 
application.  If  the  applicant  does  not 
include  certification  or  disclosure,  or 
both,  if  required,  or  does  not  certify  that 
it  was  not  possible  to  obtain  the 
information,  the  agency  may  refuse  to 
file  the  application.  FDA  intends  to 
propose  to  extend  these  requirements  to 
submissions  for  marketing  approval 
related  to  human  foods,  animal  foods, 
and  animal  drugs  in  a  subsequent  issue 
of  the  Federal  Register. 
DATES:  This  regulation  becomes 
effective  on  February  2, 1999.  Submit 
written  comments  on  th6  information 
collection  requirements  by  April  3, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  IWORMATKM  CONTACT: 
Mary  C.  Gross,  Office  of  External 
Affairs,  Food  and  Drug  Administration 
(HF-60),  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-827-3440,  FAX  301- 
594-0113. 
SUPPLEMBfTARY  MFORMATION: 

I.  Baclcground  , 

In  the  Federal  Register  of  September 
22,  1994  (59  FR  48708).  FDA  published        >- 
a  proposed  regulation  to  help  ensure 
that  financial  interests  and 
arrangements  of  clinical  investigators, 
that  could  affect  reliability  of  data 
submitted  to  FDA  in  suf>port  of  product 
marketing  are  identified  and  disclosed 
by  the  sponsor  of  any  drug,  biological 
product  or  device  marketing  application 
(applicant).  In  this  document,  FDA 
proposed  to  require  disclosure  by 
applicants  of  the  following  types  of     . 
financial  interests  and  arrangements: 
Compensation  made  to  the  clinical 
investigator  in  which  the  value  of  the 
compensation  could  be  affected  by  the    • 
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study  outcome:  a  proprietary  interest  by 
the  investigator  in  the  tested  product, 
such  as  a  patent:  a  significant  equity 
interest  in  the  sponsor  of  the  covered 
study:  or  significant  payments  by  the 
sponsor  of  the  covered  study  of  other 
sorts,  such  as  a  grant  to  fund  ongoing 
research,  compensation  in  the  form  of 
equipment,  or  retainers  for  ongoing 
consultation  or  honoraria.  If,  to  the  best 
of  the  applicant's  knowledge,  a  clinical 
investigator  did  not  have  any  of  these 
financial  interests  or  arrangements,  FDA 
proposed  that  an  applicant  might 
provide  a  statement  of  certification  to 
FDA. 

In  the  course  of  developing  this  rule, 
FDA  met  with  many  outside  groups 
with  an  interest  in  the  issues  involved, 
including  regulated  industry,  consumer 
groups,  health  professionals  and  clinical 
hivestigators.  Inese  issues  were  also 
discussed  at  a  meeting  with  FDA's 
Science  Board  in  September  1993,  and, 
at  that  meeting,  there  was  general 
support  for  the  concept  of  disdosure  of 
potentially  biasing  financial  interests 
and  arrangements  of  clinical 
investigators  to  FDA,  not  only  from 
Science  Board  members  but  also  from 
the  pharmaceutical,  device  and 
biotechnology  industries. 

FDA  received  58  wriUen  comments 
on  the  proposed  rule.  Many  of  these 
comments  supported  the  proposed  rule, 
some  raised  substantive  concerns  and 
challenges  to  the  rule,  and  one 
comment,  from  the  Pharmaceutical 
Research  and  Manufricturer's 
Association  urged  FDA  to  hold  a  public 
hearing  on  the  provisions  of  the 
proposed  rule.  In  response,  FDA 
convened  a  public  meeting  on  July  20, 
1995.  to  provide  interested  parties  wiUi 
an  opportunity  to  present  further  public 
comment  to  FDA  on  the  proposed  rule. 
Representatives  of  seven  organizations 
presented  testimony  to  FDA  during  the 
public  meeting:  copies  of  the  testimony 
and  related  comments  have  been  filed 
with  the  Dockets  Management  Branch 
(address  above)  and  are  available  for 
public  review.  FDA  also  convened  a 
second  meeting  on  March  29.  1996.  with 
the  agency's  Sdence  Board.  At  this 
meeting,  issues  relating  to  the  proposed 
rule  were  discussed  by  a  panel  that 
included  representatives  from  the: 
Pharmaceutical  Research  and 
Manufactxirers  Association,  Health 
Industry  Manufacturer's  Association, 
Public  Citizen  Health  Research  Group, 
American  Medical  Association, 
Association  of  American  Medical 
Colleges,  and  the  Biotechnology 
Industry  Organization.  According  to 
representatives  of  drug  and  device 
manufacturers,  the  financial 
arrmngaments  in  the  proposed  rule 


required  to  be  discloeed  are  uncommon, 
and  the  proposed  rule  as  written  would 
not  impose  an  extreme  burden  on 
industry.  The  groups  represented  and 
the  Science  Board  members  agreed 
unanimously  that  applicants  should 
disclose  to  FDA  any  financial 
arrangement  with  a  clinical  investigator 
and  any  clinical  investigator  interest, 
whereby  the  compensation  to  the 
clinical  investigator  or  interest  could  be 
affected  by  study  outcome  (e.g.. 
payments  in  the  form  of  stock  options 
or  royalties,  possessioo  of  a  patent,  etc.), 
and  Science  Board  members 
recommended  that  FDA  finalize  the 
proposed  rule  with  only  slight 
modifications.  Transcripts,  meeting 
minutes,  and  executive  summaries  from 
these  open  meetings  may  be  examined 
at  FDA's  Dockets  Management  Branch 
(address  above). 

n.  Snmmary  ofCemiaeuti 

1.  Several  comments  stated  that 
section  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  374)  (the 
act)  expressly  prohibits  FDA  frtxn 
inspecting  financial  data  of  companies 
and  that  FDA  cannot  obtain  access  to 
this  information  by  having  the  request 
come  fix>m  a  reviewing  division  at 
headquarters  rather  than  a  field 
investigator.  One  comment  said  that 
there  is  nothing  in  section  505(d)  of  the 
act  (21  U.S.C  35S(d))  that  might  be 
construed  as  authorizing  FDA  to  require 
submission  of  financial  data  in  order  to 
evaluate  the  approvability  of  a  new  drug 
application  (NDA).  The  same  comment 
said  that  section  505(b)  of  the  act 
specifically  lists  the  information  that 
must  be  submitted  with  an  NDA,  and  it 
does  not  include  submission  of  financial 
data. 

In  the  preamble  to  the  proposal  (59  FR 
48708  at  48712  to  48713).  FDA 
discussed  in  detail  the  legal  authority 
for  this  regulation.  The  agency  cited 
sections  505,  510(k),  513,  515,  519. 
S20(g),  522.  and  701(a)  of  the  act  (21 
U.S.C  360(k).  360c,  360e,  360i,  360j(g), 
3601.  371(a)  and  section  351  of  the 
Public  Health  Service  Act  (PHS  Act)  (42 
U.S.C  262))  as  authority  for  the 
regulation  and  noted  that  the  Supreme 
Court  has  upheld  FDA's  authority  to 
issue  regiilations  to  ensure  the 
reliability  of  clinical  study  results,- 
including  requirements  to  minimize 
bias.  (See  Weinberger  v.  Hynson, 
Westcott  Sr  Dunning.  Inc.,  412  U.S.  606 
(1973).)  After  reviewing  the  comments, 
FDA  continues  to  believe,  for  the 
reuons  stated  in  the  preamble  to  the 
proposal  that  it  has  authority  to  require 
applicants  to  submit  information 
concaning  certain  financial  interests  of 
clinical  investigators  conducting 


clinical  studies.  To  conclude  otherwise 
would  unduly  restrict  FDA's  ability  to 
perform  the  role  assigned  to  it  by 
Congress  to  assess  data  submitted  in 
product  marketing  applications  and  to 
determine  whether  the  products  meet 
the  criteria  for  approval  set  for  in  the 
act. 

Although  the  authority  provided  in 
section  704  of  the  act  does  not  extend 
to  financial  data,  other  provisions  of  the 
act  provide  the  agency  with  the 
authority  to  obtain  the  information  it 
needs  to  adequately  assess  the  safety 
and  effectiveness  of  drugs  and  devices. 
For  example,  section  505(d)  of  the  act 
includes  the  requirement  that  efficacy  of 
drugs  be  demonstrated  by  adequate  and 
well  controlled  investigations.  The 
language  in  section  505(d)  of  the  act  is 
intended  to  help  ensure  that  consumers 
are  not  exposed  to  products  for  which 
efficacy  has  not  been  demonstrated.  A 
critical  fector  in  determining  whether  a 
study  is  well  controlled  is  the  extent  to 
which  potential  bias  on  the  part  of  the 
investigator  has  been  minimized  (see  21 
CFR  314.126(b)(5)).  FDA  believes  that  a 
clinical  investigator's  financial  interests 
could  introduce  bias  into  a  study  and 
affect  the  reliability  of  data  submitted  to 
FDA  in  support  of  a  marketing 
application.  Information  about  such 
interests  is  critical  to  the  agency's  role 
of  determining  efficacy  of  products 
based  on  valid,  reliable,  and  unbiased 
data. 

Secti(»  505(k)  of  the  act  also  provides 
authority  for  the  issuance  of  these 
regulations.  Under  secti(m  505(k)  of  the 
act,  the  agency  may  issue  regulations 
requiring  the  applicant  to  make  and 
keep  records  and  reports  of  data  relating 
to  clinical  study  experience  and  other 
data  and  information  that  are  necessary 
to  determine  whether  grounds  exist  to 
withdraw  approval  of  an  NDA  or  an 
abbreviated  new  drug  application 
(^NDA).  Section  505(k)  of  the  act  also 
provides  the  agency  with  the  authority 
to  access  such  records  and  to  copy  and 
verify  them.  The  additional  authorities 
relied  on  by  FDA  to  issue  these 
regulations  are  discussed  in  the 
preamble  to  the  proposal. 

FDA  believes  wis  rule  is  consistent 
with  the  agency's  general  rulemaking 
authority  set  forth  in  section  701(a)  of 
the  act,  which  authorizes  the  agency  to 
issue  regulations  for  the  efficient 
enforcement  of  the  act.  The  agency 
continues  to  rely  on  the  statutory 
authorities  discussed  here  and  in  the 
praemble  to  the  proposal  as  authority 
for  this  regulati(m. 

2.  Some  comments  said  that  FDA  has 
not  demonstrated  an  adequate  need  for ' 
the  rule,  that  there  is  no  factual 
justification  for  the  rule  and  that  FDA 


has  never  shown  that  if  FDA  does  not 
receive  financial  disclosure  information, 
public  health  or  safety  would  be 
threatened.  One  comment  said  that 
there  is  no  evidence  to  demonstrate  that 
studies  by  clinical  investigators  with 

f)articular  financial  interests  are  more 
ikely  to  be  biased  than  studies 
performed  by  other  clinical 
investigators,  and  that  there  are  many 
other  potential  sources  of  bias  that  FDA 
does  not  take  into  account. 

FDA  disagrees  with  these  comments 
and  believes  there  is  factual  justification 
to  require  collection  of  this  information. 
Over  the  past  several  years,  FDA  has 
received  information  on  potentially 
problematic  payment  schemes  through 
numerous  sources,  including:  Published 
newspaper  articles,  congressional 
reports,  a  Government  Accounting 
Office  report,  congressional  inquiries 
and  public  testimony  and  comments. 
Although  FDA  learned  through  these 
sources  that  problematic  financial 
interests  and  arrangements  do  exist, 
FDA  has  had  no  formal  mechanism  to 
collect  this  information  from  applicants. 
FDA  acknowledges  that  other  sources  of 
potential  bias  exist  and  could  influence 
a  clinical  investigator's  judgment  or 
behavior,  such  as  a  quest  for  prestige 
within  the  scientific  community,  a 

E reference  for  confirming  a  personal 
ypothesis  or  the  desire  for  future 
contracts  with  the  sponsor  of  a  study. 
Such  potential  biases  are  difficiilt  to 
assess  and  minimize,  but  the  reliability 
to  assess  and  minimize  all  bias  does  not 
argue  against  addressing  some  potential 
sources  of  bias.  Certain  kinds  of 
payment  arrangements  for  clinical  trials 
would  result  in  a  higher  payment  or 
financial  gain  from  a  particular  outcome 
(that  is,  from  a  "successful"  study  rather 
than  one  that  did  not  show  the  therapy's 
effectiveness)  and  gives  the  investigator 
a  potential  "stake"  in  that  outcome. 
Payments  that  are  greater  for  one 
outcome  than  another  or  that  are  in  the 
form  of  stock  options  or  royalties  are 
examples  of  such  payment  arrangements 
and  clearly  have  the  potential  to  bias  the 
outcome  of  clinical  trials,  adversely 
affecting  the  integrity  of  the  data 
submitted  to  FDA. 

In  Jime  1991,  the  Inspector  General  of 
the  Department  of  Health  and  Human 
Services  submitted  a  management 
advisory  report  to  FDA  asserting  that 
FDA's  feilure  to  have  a  mechanism  for 
collecting  information  on  "financial 
conflicts  of  interest"  among  clinical 
investigators  who  study  products 
undergoing  H}A  review  could 
constitute  a  "material  weakness"  under 
the  Federal  Managers'  Financial 
Integrity  Act.  Although  FDA  determined 
that  a  material  weakness  did  not  exist, 


FDA  has  concluded  there  is  a  need  to 
address  this  issue  through  rulemaking. 
In  the  preamble  to  the  proposed  rule, 
the  agency  eiralained  that  the  existence 
of  ur.biased  cUnical  research  and 
reliable  data  are  essential  to  FDA's 
assessment  of  the  safety  and 
effectiveness  of  new  human  drugs, 
biological  products,  and  medical 
devices.  Although  payment 
arrangements  required  to  be  disclosed  in 
this  final  rule  have  been  described  by 
industry  sponsors,  as  uncommon,  small 
businesses  in  certain  medical  device 
and  biologic  industries  appear  to  enter 
into  certain  arrangements  more 
frequently,  because  of  a  lack  of  readily 
available  capital  or  as  a  natiual 
byproduct  of  the  "inventor/investigator" 
relationship  (see  comment  3  of  section 
I  of  this  document).  For  these  reasons, 
FDA  believes  the  rule  is  needed  and 
justified. 

3.  One  comment,  although  not 
opposed  to  the  concept  of  disclosure, 
said  the  requirement  as  proposed  was 
not  an  effective  way  to  ferret  out  the 
corruption  of  studies  by  financial 
arrangements.  Another  comment  said 
that  disclosure  is  warranted,  but  that 
disclosure  alone  is  not  enough,  that 
clinical  investigators  should  be  banned 
from  owning  an  equity  interest  that 
exceeds  $25,000  in  the  sponsor  of  a 
covered  study  and  should  be  banned 
frt>m  receiving  significant  payments  of 
other  sorts  from  the  sponsor  of  a 
covered  study  that  exceed  $5,000  per 
year. 

FDA's  intention,  by  finalizing  the 
rule,  is  to  make  the  agency  aware  of 
payments  and  financial  arrangements  by 
sponsors  of  covered  studies  that  could 
lead  to  the  introduction  of  bias  into  the 
clinical  trial  process,  so  that  this  can  be 
taken  into  account  in  the  review  process 
and  to  discourage  such  practices,  not  to 
"ferret  out  corruption  of  studies."  FDA 
is  encouraging  applicants  to  work  with 
FDA  and  (dinical  investigators  to 
minimize  the  occurrence  of  such 
financial  arrangements  or  to  ensure  that 
covered  clinical  studies  are  sufficiently 
well  designed  and  managed  to  eliminate 
the  possibility  that  bias  due  to 
potentially  problematic  financial 
arrangements  will  influence  the 
outcome  of  the  study. 

FDA  does  not  agree  that  it  should  ban 
certain  financial  arrangements.  FDA 
recognizes  that  therapeutically 
beneficial  products  have  been 
developed  through  clinical 
investigations  that  were  conducted  by 
the  product-patent  holder,  or  for  which 
clinical  investigators  were  compensated 
with  equity  in  the  sponsor's  firm,  and  is 
therefore  not  prohibiting  any 
arrangement,  nor  ruling  out  the 


possibility  of  relying  on  studies 
conducted  under  these  circumstances  as 
a  basis  for  product  approval.  Rather 
FDA  intends  to  give  such  studies 
particularly  close  scrutiny  and 
evaluation. 

4.  Several  comments  said  the  rule  will 
affect  acceptance  of  data  from  studies 
conducted  outside  the  United  States  by 
investigatore  who  are  foreign  nationals. 
One  comment  suggested  that  an 
exemption  for  foreign  investigators  may 
be  necessary.  Some  comments  stated 
that  the  disclosure  requirements  may  be 
in  conflict  with  foreign  privacy 
regulations,  and  that  different  cultural 
standards  may  prevent  compliance  %vith 
the  rule  by  foreign  investigators.  A  few 
comments  also  said  the  final  rule  should 
be  applied  prospectively  to  avoid 
finalizing  applicants  and  clinical 
investigators  whose  clinical 
investigations  are  already  in  progress. 

In  response  to  these  comments,  FDA 
notes  that  the  comments  relating  to 
acceptance  of  data  from  studies 
conducted  outside  the  United  States  did 
not  specifically  identify  information 
pertinent  to  this  rule  that  could  not  be 
supplied  by  a  foreign  investigator.  Most 
of  the  information  sought,  even  for 
studies  conducted  outside  the  United 
States,  is  known  to  the  appUcant  and 
needs  no  clinical  investigator 
disclosure.  Only  the  question  of 
ownership  of  equity  in  the  sponsor  of 
the  covered  study  requires  disclosure  by 
the  clinical  investigator.  With  regard  to 
comments  about  applying  the  rule 
retrospectively,  FDA  believes  it  is 
important  to  know  about  the  financial 
arrangements  and  payments  considered 
in  this  rule  that  are  problematic  in  a 
timely  manner  and  does  not  believe 
implementation  should  be  long 
deferred.  In  order  to  give  appUcants 
time  to  comply  with  the  final  rule  and 
to  avoid  delayed  submissions,  however,  ^ 
FDA  will  require  applicants  to  comply 
with  the  rule  1  year  after  the  publication 
date  of  the  final  rule.  FDA  recognizes 
that  there  may  be  times  where,  despite 
the  applicant's  diligent  efforts  to  obtain 
the  needed  information  to  make 
appropriate  certification  or  disclosure, 
the  applicant  may  be  unable  to  obtain 
the  information.  Thus,  FDA  is  amending 
the  final  rule  to  permit  an  applicant, 
who  can  show  conclusively  why  this 
information  cannot  be  obtained,  to 
certify  that  the  appficant  acted 
diligently  to  obtain  the  informaticm  but 
was  unable  to  do  so  and  to  include  the 
reason  why  such  information  could  not 
be  obtained. 

5.  Several  comments  said  the 
proposed  rule  is  unnecessary  because 
adequate  controls  exist  to  ensure  data 
integrity.  For  example,  the  comments 
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said  that  FDA  has  adequate  mechanisms 
in  place  in  its  review  and  inspection 
processes  to  detect  and  deal  with 
investigator  bias.  Another  comment  said 
that  FDA  already  has  substantial 
oversight  to  assess  whether  clinical 
studies  are  well  controlled  and  designed 
with  scientific  rigor.  Others  said  that  the 

Erimary  methods  for  managing  potential 
ias  based  on  financial  interests  are 
quality  study  design  (e.g.  multiple 
investigators,  multiple  investigational 
sites,  segregation  or  pooling  of  data  for 
comparative  analyses  and  objective  tests 
to  evaluate  key  safiety  and  effectiveness 
parameters),  study  monitoring,  and 
statistical  analysis.  One  comment  said 
that  for  double-blinded  studies,  it  was 
theoretically  impossible  for  any  type  of 
bias  to  affect  the  conduct  of  the  study, 
irrespective  of  any  separate  financial 
relationship. 

FDA  agrees  that  excellence  in  study 
designs,  careful  monitoring  and  analysis 
of  trials  by  sponsors,  the  ability  of  FDA 
to  inspect  study  sites,  and  FDA's 
detailed  review  of  studies  are  critical 
elements  in  assessing  data  integrity.  No 
single  component  is  entirely  adequate  to 
ensure  study  integrity,  however,  and  as 
exnlained  in  the  proposed  rule,  the 
independence  and  lack  of  bias  of 
clinical  investigators  is  also  critical. 
FDA  believes  that  in  addition  to  other 
steps,  a  mechanism  is  needed  for 
collecting  information  concerning 
specific  financial  interests  of  clinical 
investigators  that  could  aflisct  data 
integrity. 

6.  Some  comments  objected  to  the 
lack  of  objective  criteria  for  use  by  FDA 
reviewers  to  evaluate  financial  interest 
disclosure  statements.  These  comments 
said  that  FDA  reviewers  should  not  be 
given  unfettered  discretion  in  making 
this  determination,  but  that  FDA  should 
develop  specific  criteria  based  on 
factual  need.  One  comment  said  that 
lack  of  resources  would  prevent  FDA 
from  carrying  out  this  function 
adequately  and  that  specific  criteria 
should  be  developed  to  help  alleviate 
this  concern.  This  comment  also 
suggested  that  certain  interests  should 
be  prohibited  to  provide  a  more  clear- 
cut  and  less  labor  intensive  evaluative 
approach.  Other  comments  supported 
FDA's  plan  to  evaluate  the  information 
on  a  case-by-case  basis,  stating  that  FDA 
should  exerdse  flexibility  and  not  state 
specific  criteria  for  this  purpose. 

As  noted  in  the  preainble  to  the 
proposed  rule,  FDA  believes  that  the 
specific  financial  arrangements  and  the 
steps  taken  to  minimize  bias  (e.g.. 
tiuough  study  design)  must  be 
considered  on  a  case-by-case  basis. 
Many  factors  could  affect  the 
believability  of  data  derived  from 


clinical  studies,  such  as  the  endpoint 
used,  number  of  investigators,  the 
methods  of  blinding  and  the  method  of 
evaluation.  For  example,  if  a  covered 
study  had  randomized  assignment  of 
patients  to  treatment,  an  easily 
determined  endpoint  or  an  endpoint 
assessed  by  a  blinded  observer  other 
than  the  investigator,  and  multiple 
study  sites,  FDA  could  determine  that 
an  otherwise  problematic  financial 
interest  of  a  clinical  investigate'  would 
not  have  affected  the  covered  study.  In 
other  cases,  there  might  be  sufficient 
replication  of  critical  results  to  render 
the  questionable  data  less  important,  or 
it  might  be  possible  to  carry  out  further 
analyses  or  observations  that  would 
provide  assurance  as  to  the  reliability  of 
the  data.  If  FDA  were  to  determine  that 
the  financial  interests  of  any  clinical 
investigator  raised  a  serious  question 
about  the  integrity  of  the  data.  FDA 
could  choose  nom  a  range  of  remedial 
actions.  Depending  on  the  seriousness 
of  the  questions  raised,  the  agency  could 
initiate  agency  audits  of  the  data 
derived  from  the  clinical  investigator  in 
question:  request  that  the  applicant 
submit  further  analyses  of  tne  data  (e.g., 
to  evaluate  the  effect  of  investigator's 
data  on  study  results);  or  request  that 
the  applicant  conduct  additional 
independent  studies  to  confirm  the 
results  of  the  covered  study;  or  refuse  to 
treat  the  covered  clinical  study  as 
pivotal  (»  primary  data  upon  which  an 
agency  action  can  be  taken.  Any  attempt 
to  write  rigid  evaluation  criteria  would 
inhibit  the  flexibility  needed  to  interpret 
submissions  in  a  fair  and  reasonable 
way. 

7.  Three  comments  suggested  that 
applicants  should  know  in  advance 
what  FDA  considers  to  be  problematic 
arrangements  so  as  not  to  delay  product 
review.  One  comment  stated  that  FDA 
should  include  in  the  regulation  a 
timeframe  for  the  agency  to  inform  an 
applicant  of  a  remedial  action  that  FDA 
might  deem  appropriate  to  take  under 
new  §  54.5(c).  The  comment  added  that, 
once  FDA  has  received  all  required 
financial  disclosure  information,  the 
agency  should  be  required  to  inform  the 
applicant  within  a  reasonable  period  of 
time,  not  to  exceed  60  days,  if  the 
financial  interests  of  a  clinical 
investigator  raised  a  sufficiently  serious 

Question  about  the  integrity  of  the  study 
ata  to  warrant  any  of  the  steps 
included  in  new  §  54.5  (c),  i.e.,  initiate 
agency  audits  of  data  derived  from  the 
clinical  investigator  in  question;  request 
that  the  applicant  submit  further 
analyses  of  data  to  evaluate  the  effect  of 
the  investigator's  data;  request  that  the 
applicant  conduct  additional 


independent  studies  to  confirm  the 
results  of  the  covered  study;  or  refuse  to 
treat  the  covered  clinical  study  as 
pivotal  or  primary  data  upon  which  an 
agency  action  could  be  based. 

FDA  disagrees  with  the  comments 
requesting  that  FDA  be  required  to 
intorm  the  applicant  about  potentially 
problematic  financial  arrangements 
within  a  specified  time  period  because 
the  determination  of  such  remedies  is 
inseparable  from  the  review  of  the 
application  and  depends  on  such  factors 
as  the  study  design,  and  availability  of 
other  data.  etc.  Concerns  arising  fiom 
financial  disclosure  will  be  treated  like 
any  other  concerns  arising  from  the 
review  of  a  marketing  application  and 
will  be  communicated  along  similar 
timeframes.  As  was  stated  in  the 
proposed  rule,  however.  FDA  strongly 
encourages  early  consultation  with  the 
agency  in  cases  where  the  sponsor  of  the 
clinical  study  is  concerned  that  he  may 
be  entering  into  problematic  financial 
arrangements  with  a  clinical 
investigator. 

8.  In  the  proposed  rule.  FDA  asked  for 
comment  on  its  proposed  definition  of 
a  significant  equity  interest  as  "any 
ownership  interest,  stock  option,  or 
other  financial  interest  whose  value 
cannot  be  readily  determined  through 
referoice  to  public  prices,  or  any  equity 
interest  in  a  publicly  traded  corporation 
that  exceeds  5  percent  of  total  equity." 
The  responses  covered  a  wide  range. 
One  ccnnment  requested  that  FDA 
clarify  whether  5  percent  of  total  equity 
refers  to  5  percent  of  the  investigator's 
equity  or  5  f>ercent  of  the  equity  of  the 
corporation  and  said  that  holding  5 
percent  of  equity  of  publicly  traded 
companies  is  only  relevant  if  it 
represents  a  significant  portion  of  the 
investigator's  net  worth.  A  second 
comment  said  that  a  "significant 
interest"  (determined  by  refisrence  to  a 
dollar  amount)  in  the  equity  or  other 
securities  of  the  sponsor  should  be  of 
relevance  regardless  of  whether  that 
interest  exceeds  5  percent  and  that  the 
reference  point  of  5  percent  is  not 
sufficient  in  and  of  itself  in  light  of  the 
wide  range  of  capitalization  of 
corporations  in  tne  industry.  Another 
comment  said  that  FDA's  rule  should  be 
msde  consistent  as  far  as  setting  dollar 
or  equity  thresholds  with  the  Public 
Health  Service  (PHS)  final  rule  and  the 
National  Science  Foundation  (NSF) 
statement  of  policy  on  objectivity  in 
research  published  on  July  11. 1995. 
One  comment  recommended  the 
threshold  for  disclosure  of  an  equity 
interest  be  $10,000  or  2.5  ftercent 
ownership  interest  in  the  sponsor. 

FDA  has  carefully  consioerod  whether 
equity  interests  should  be  disclosed  to 


FDA  and  what  threshold  level  should 
trigger  disclosure.  There  are  varied 
thresholds  applied  within  academia. 
such  as  threshold  levels  at  some 
institutions  for  disclosuj«  of  $5,000  cash 
and  $20,000  equity  interest  in  a  publicly 
traded  company.  In  addition,  the  PHS 
final  rule  and  the  NSF  statement  of 
policy  have  defined  a  significant 
financial  interest  to  be  "anything  of 
monetary  value,  including  but  not 
limited  to.  salary  or  other  payments  for 
services  (e.g..  consulting  fees  or 
honoraria);  equity  interests  (e.g..  stocks, 
stock  options  or  other  ownership 
interests);  and  intellectual  property 
rights  (e.g..  patents  copyrights  and 
royalties  from  such  rights).  The  term 
does  not  include  *  *  *  : 

any  equity  interest  that,  when  aggregated 
for  the  Investigator  and  the  Investigator's 
spouse  and  children,  meets  both  the 
following  tests:  does  not  exceed  SIO.OOO  in 
value  as  determined  through  reference  to 
public  prices  or  other  reasonable  measures  of 
rair  market  value,  and  does  not  represent 
more  than  a  5  percent  ownership  interest  in 
any  single  entity;  or  salary,  royalties  or  other 
payments  that  when  aggregated  for  the 
Investigator  and  the  Investigator's  spouse  and 
dependent  children  over  the  next  12  months 
are  not  expected  to  exceed  $10,000. 

In  response  to  the  comments 
submitted  to  the  proposed  rule,  as  well 
as  the  comments  and  reconunendations 
made  by  FDA's  Science  Board  at  the 
meeting  held  on  March  29, 1996.  FDA 
has  eliminated  the  5  percent  equity 
holding  provision  from  the  final  rule. 
The  agency  recognizes  that  for  many 
corporations,  this  would  represent  an 
uniealistically  large  threshold  interest. 
Instead,  in  this  final  rule,  FDA  defines 
"significant  equity  interest  in  the 
sponsor  of  the  covered  study"  to  mean 
any  ownership  interest,  stock  option,  or 
other  financial  interest  whose  value 
cannot  be  readily  determined  throu^ 
reference  to  public  prices  or  any  equity 
interest  in  a  publicly  traded  company 
that  exceeds  $50,000  that  is  held  by  the 
clinical  investigator  during  the  time  the 
clinical  investigator  is  carrying  out  the 
study  and  for  1  year  following  the 
completion  of  the  study.  FDA.  thus, 
agrees  with  the  comments  stating  that  a 
5  percent  equity  interest  in  a  publicly 
held  company  could  vary  enormously 
and  believes  that  a  $50,000  disclosure 
threshold  strikes  the  appropriate 
balance  between  the  agency's  need  to  be 
aware  of  and  help  minimize  the 
potential  for  bias  in  clinical  data  and  the 
need  to  avoid  unreasonably  burdening 
clinical  investigators  and  applicants. 

9.  A  few  comments  said  that  the 
definition  of  significant  payments  of 
other  sorts  in  new  §  54.2(f)  should  apply 
only  to  research  grants,  retainers  and 
honoraria  that  are  related  to  the  study. 


A  few  comments  said  that  the  $5,000 
threshold  limit  for  such  payments  was 
too  low  and  that  the  applicable 
timefiame  should  be  clarified.  Some 
c(Hnments  suggested  that  FDA  only 
require  disclosiue  of  payments  made 
directly  to  the  clinical  investigator  and 
not  to  an  institution,  such  as  a 
university  that  employs  the  investigator. 
Some  comments  suggested  that  FDA 
delete  the  requirement  for  disclosure  of 
significant  payments  of  other  sorts 
entirely. 

Retention  of  this  provision,  as 
proposed,  was  discussed  at  the  FDA 
Science  Board  meeting  on  March  29, 
1996.  Most  Science  Board  members  and 
many  panelists  agreed  that  information 
on  "significant  payments  of  other  sorts" 
made  by  the  sponsor  of  the  covered 
study  (such  as  a  grant  to  fund  ongoing 
research,  compensation  in  the  form  of 
equipment,  a  retainer  for  ongoing 
consultation,  or  honoraria),  even  if  not 
directly  related  to  the  conduct  of  the 
study,  should  be  disclosed  because 
these  types  of  financial  arrangements 
exist  and  have  the  potential  to  give  the 
clinical  investigator  an  "interest"  in  the 
company.  In  response  to  the  comments 
that  described  the  $5,000  disclosiue 
threshold  for  these  payments  as  too  low 
and  taking  into  account  the  discussion 
with  Science  Board  members,  FDA  has 
raised  the  threshold  dollar  amount  that 
would  trigger  disclosure  to  FDA  fiom 
$5,000  to  any  amount  exceeding 
$25,000  made  by  the  sponsor  of  the 
covered  study  directly  to  the  clinical 
investigator  or  to  the  institution  for 
support  of  activities  of  the  investigator, 
exclusive  of  costs  associated  with  the 
conduct  of  the  trial  or  of  any  other 
clinical  trial.  FDA  believes  this 
approach  strikes  a  reasonable  balance 
between  the  agency's  need  to  be  aware 
of  and  help  minimize  the  potential  for 
bias  in  clinical  data  and  the  need  to 
avoid  unreasonably  biudening 
applicants.  FDA  is  also  clarifying  that 
the  period  for  which  this  disclosure 
must  be  made  includes  the  period 
during  the  conduct  of  the  study  and  for 
1  year  following  completion  of  the 
study. 

10.  One  comment  said  that  applicants 
should  not  be  responsible  for  veracity  of 
the  investigators'  disclosure  statements 
to  the  companies. 

FDA  recognizes  that  clinical 
investigators  could  provide  incorrect 
financial  information  to  applicants.  FDA 
does  not  expect  to  prosecute  any 
applicant  who  takes  appropriate  steps  to 
obtain  acciuate  information  and  through 
no  fault  of  its  own  luiknowingly  submits 
to  FDA  erroneous  financial  information 
that  was  provided  to  the  applicant  by 
the  clinical  investigator. 


11.  In  the  prof>osed  rule.  FDA 
requested  comment  on  whether 
certification  and  disclosure  statements 
should  be  generally  disclosable  to  the 
public.  FDA  received  many  comments 
on  this  issue,  the  majority  opposing  the 
public  release  of  this  information.  Those 
who  argued  in  fevor  of  releasing  this 
information  said  that  public  disclosure 
of  financial  information  in  some  useful 
form  is  critical  because  shrinking 
Government  resources  make  it      , 
impossible  for  FDA  to  monitor  these 
arrangements  properly,  and  the  public 
should  be  able  to  play  some  effective 
oversight  role  in  this  area.  These 
comments  said  that  public  disclosure  of 
this  information  is  necessary  in  order  to 
discourage  the  occurrence  of  substantive 
financial  abuses  at  the  outset  of  the 
clinical  trial  process.  Comments 
opposing  this  view  argued  that  the 
public  would  not  be  in  a  position  to 
interpret  this  information  properly,  that 
public  release  of  this  information  is  an 
unwarranted  intrusion  into  the  private 
affairs  of  clinical  investigators,  and  that 
disclosing  of  this  information  could 
discourage  highly  qualified  investigators 
from  participating  in  research.  One 
comment  said  that  there  may  be  some 
instances  where^iublic  disclosure 
should  be  required,  and  that  disclosure 
to  an  advisory  committee  should  be  kept 
confidential  and  limited  to  the 
circumstances  where  the  investigator's 
interests  surpass  a  specific  threshold. 

FDA  agrees  with  those  comments  that 
stated  that  certain  types  of  financial 
information  requesteid  under  the  rule, 
notably  equity  interests,  should  be 
surrounded  by  a  reasonable  exf>ectation 
of  privacy.  Therefore,  such  information 
would  be  protected  fit>m  public 
disclosure  unless  circumstances  clearly 
outweigh  the  identified  privacy  interest. 

FDA  does  believe,  however,  that  there 
may  be  legitimate  public  interest  in  the 
information  that  warrants  its  disclosure. 
Certain  requested  information  such  as  a 
patent  ownership,  already  may  be 
public  information  ^pd  would, 
therefore,  be  releasable.  In  other  cases, 
a  financial  arrangement  may  so  affect 
the  reliability  of  the  study  that  it  may 
become  necessary  for  the  information  to 
be  disclosed  publicly  during  the 
evaluation  of  the  study  (e.g.,  during  an 
advisory  committee  meeting). 

Because  the  full  range  and  impact  of 
such  arrangements  cannot  be  predicted, 
and  because  of  the  variability  of  both 
clinical  trials  and  their  financing 
mechanisms,  it  is  impossible  to 
establish  a  comprehensive  rule 
regarding  public  disclosure  of  reported 
information.  FDA,  intends,  therefore,  to 
proceed  on  a  case-by-case  basis  in, 
determining  whether  the  circumstances 
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outweigh  \h»  privacy  interest  of  the 
clinical  investigator(s).  FDA  will 
determine  for  each  instance  of 
disclosure  when  to  make  the 
information  public  and  by  what  means. 

In  any  consideration  of  disclosure 
issues,  it  is  useful  to  keep  in  mind' 
FDA's  expectation  that  these  issues  will 
not  affect  the  great  majority  of  clinical 
investigators  who  participate  in  studies 
of  FDA-regulated  products.  FDA  expects 
that  only  a  small  minority  of  clinical 
investigators  will  have  financial 
interests  of  any  kind  that  are  disclosable 
to  FDA;  and  of  that  number.  FDA 
expects  that  only  a  small  subset  would 
be  involved  in  situations  in  which  the 
investigator's  privacy  interest  would  be 
outweighed  by  the  public  interest.  FDA 
strongly  encourages  any  firm  that  is 
required  to  disclose  interests  and 
arrangements  of  one  or  more  clinical 
investigators  to  meet  with  FDA  early  on 
for  guidance  on  management  of  the 
affected  clinical  study  to  help  ensure 
tiiat  the  potential  impact  of  the 
disclosed  financial  situation  on  the 
integrity  of  the  study  does  not  rise  to 
this  level  of  concern. 

12.  Some  comments  said  that 
compliance  with  PHS  disclosure 
requirements  should  be  deemed 
sufBcient  to  satisfy  FDA's  requirements. 
One  comment  said  that  an  investigator 
who  receives  PHS  funds  should  be 
required  only  to  provide  the  comp>any 
with  a  copy  of  his  PHS  disclosure 
statement.  A  third  comment  said  that 
FDA  should  reexamine  timing  of  the 
disclosure  to  be  consistent  with  the  PHS 
rule.  Another  comment  said  that  FDA 
should  not  rely  on  PHS  disclosure 
because  the  two  agencies  are  separate 
and  that  research  institutions  should  not 
have  to  rely  on  disclosures  submitted 
diMctly  to  institutions  as  substitutes  for 
compliance  procedures  imposed  on 
companies. 

This  issue  was  raised  for  comment  in 
the  September  1994  proposed  rule.  After 
considering  the  comments.  FDA 
concludes  PHS  and  FDA  disclosures 
, should  not  be  interchangeable. 
Although  the  PHS  rule  and  the 
comparable  NSF  policy  have  some 
objectives  similar  to  those  of  FDA's  rule, 
the  PHS  rule  and  the  NSF  policy  have 
a  different  focus.  They  deal  with 
policies  of  Federal  grant  making 
agencies  and  the  credibility  of  the 
scientific  enterprise,  including  such 
issues  as:  Potential  personal  profit  from 
federally  funded  research,  undue 
secrecy  or  refusal  to  share  scientific  data 
from  publicly  funded  research,  and  the 
potential  detrimental  effect  upon 
academic  programs  by  inappropriate  use 


of  graduate  students  or  "conflicts  df 
commitment."  Although  FDA 
acknowledges  the  validity  of  such 
concerns,  FDA's  responsibilities  are 
directed  at  helping  to  ensure  data 
integrity  for  the  purposes  of  product 
review.  Thus,  this  rule  is  focused  on 
payment  arrangements  and  other 
financial  interests  of  clinical  ^ 

investigators  that  have  the  potential  for 
introducing  bias  into  studies  intended 
to  support  marketing  applications.  It  is 
important  that  FDA  be  aware  of  such 
interests  and  arrangements  as  part  of  its 
evaluation  of  marketing  applications. 
Because  much  of  the  information 
reported  under  the  PHS  rule  is  not 
related  to  the  product  review  process, 
but  is  more  relevant  to  issues  of  basic 
research,  FDA  has  determined  that  it  is 
appropriate  for  FDA  to  have  different 
reporting  reauirements. 

13.  Several  comments  argued  that 
FDA  underestimated  the  paperwork 
burden  on  applicants  and  clinical 
investigators  of  the  procedures  for 
flnancial  disclosure  specified  in  the 
proposed  rule.  One  comment  from  a 
pharmaceutical  firm  maintained  that, 
while  not  overly  onerous  for 
investigators,  the  accumulated 
paperwork  would  probably  cost 
pharmaceutical  comfMnies  in  excess  of 
Si  to  1.5  million  annually.  Another  firm 
said  that  the  rule  would  increase  study 
costs  by  5  percent.  A  trade  association 
described  the  disclosure  procedures  as 
amounting  to  a  "severe  paperwork 
burden."  and  another  comment  alleged 
that  FDA  conducted  a  ciuvory 
examination  of  the  additional  number  of 
hours  required  to  comply  with  these 
procedures. 

The  agency  took  a  careful  and 
thorough  approach  in  assessing  the 
number  of  hours  that  would  be  spent  by 
applicants  because  of  a  continuing 
concern  that  the  rulemaking  should  not 
impose  undue  burdens  on  industry. 
FDA  believes  that  the  comments  have 
overestimated  the  costs  and  difficulties 
of  complying  with  this  regulation.  In  an 
effort  to  provide  a  clearer  understanding 
of  the  paperwork  burden  involved.  FDA 
has  reassessed  the  potential  paperwork 
costs  for  applicants,  using  current  data 
and  more  conservative  assumptions 
than  those  used  at  the  time  the  proposed 
rule  was  drafted.  To  facilitate  reporting, 
the  agency  has  developed  forms  for 
certification  and  disclostire  and  has 
added  language  to  the  final  rule  to  allow 
an  applicant  to  attach  to  one 
certification  statement  a  list  of  all 
investigators  for  whom  the  applicant  is 
certifying.  In  this  way,  preparation  and 
submission  of  multiple  statements  is 


avoided,  and  the  process  is  streamlined 
for  applicants. 

FDA  believes  that  the  collection  of 
information  required  by  this  regulation 
and  the  preparation  and  submission  of 

I  a  certification  statement  would  not  be 
onerous.  Firms  who  contracted  fcM- 
covered  studies  would  alieady  have  on 
hand  all  information  pertaining  to 
financial  arrangements  with  clinical 
investigators  and  significant  payments 
of  other  sorts;  proprietary  interests  (e.g., 
patents)  of  clinical  investigators;  and  . 

.'  equity  interests  of  investigators  in 
nonpublicly  traded  enterprises. 
Applicants  who  were  the  sponsors  of 
covered  studies  would  need  only  to 
obtain  from  investigators  information  on 
the  clinical  investigators'  equity 
interests  in  the  applicant,  a  step  that 
would  be  necessary  only  if  the  applicant 
is  publicly  traded.  Applicants  who  did  . 
not  contract  for  covered  studies  must 
obtain  the  required  information  from  the 
sponsor  of  the  covered  studies  and  the 
investigators  or  demonstrate 
conclusively  that  it  was  not  possible  to 
do  so.  In  either  case,  a  large  amount  of 
time  would  not  be  required.  Clinical 
investigators,  for  their  part,  can 
reasonably  be  expected  to  have  easily 
accessible  records  on  their  personal 
equity  interests  for  tax  ptuposes.  They 
should  not  have  difficulty  providing 
this  information  to  sponsors  of  the 
covered  studies. 

As  noted.  FDA  believes  that 
preparation  and  submission  of  the 
certification  statement  and  the  list  of 
investigators  to  whom  the  statement 
applies  represents  a  modest  effort.  In  the 
estimate  presmtted  in  section  V  of  this 
dociunent,  the  agency  has  used  the 
figure  of  1  hour  of  preparation  time  for 
these  materials,  which  it  believes  to  be 
more  than  adequate  to  cover  the  actiial 
work  involved.  FDA  believes  that 
preparation  of  a  disclosure  statement 
and  the  accompanying  explanation  of 
steps  taken  to  minimize  the  potential  for 
bias  of  the  covered  study  is  appreciably 
mere  time-consuming  and  has  assigned 
4  hours  to  this  activity. 

The  agency  assiunes  that  every 
applicant  will  submit  a  certification 
statement  for  at  least  one  clinical 
investigator.  The  agency  further 
assimies,  based  on  ciurent  data,  that 
1,000  sponsors  will  submit  marketing 
applications  for  drugs,  biologies,  or 
devices  each  year,  with  this  number 
broken  down  for  difiierent  types  of 
applications  as  follows: 


Table  1.— Annual  Estimated  Num- 
ber OF  Marketing  Appucations 
FOR  Drugs,  Biologics.  and  De- 
vices 


Type  of  Application 

No.  of  Sponsors 

Drugs 

New  drug  applica- 

tion (NOA) 

ias 

NOA  supplement 

100 

Abbreviated  new 

drug  apphialion 

(ANOA) 

240 

ANDA  supplement 

120 

fte  to  over-the- 

10 

, ' 

Produd  Noense 

application 

(PLA) 

25 

PIA  supplement 

10 

Devices 

rTBmafKOi  l^ 

proval(PMA) 

fiO 

PMA  supplement 

10 

Reclassification 

petitions 

4 

510(k) 

300 

'There  is  no  firm  basis  for  estimating 
the  frequency  of  disclosure  by 
applicants.  n)A  assumes  that  from  1  to 
10  percent  of  applicants  would  need  to 
submit  disclosure  for  one  or  more 
clinical  investigators.  In  estimating  the 
total  burden  hours  for  this  activity,  FDA 
has  assumed  a  10  percent  rate,  which  is 
the  maximxun  number  of  applicants  that 
might  be  estimated  to  disclose  annually. 
The  agency  believes  this  hgaie  will  in 
all  likelihood  be  smaller,  perhaps 
markedly  so. 

The  conforming  amendments  to  drug, 
biologics,  and  medical  device 
regulations  that  accompany  this  rule 
provide  for  sponsors  of  the  covered 
studies  to  obtain  the  necessary  financial 
information  (e.g.,  equity  interests)  from 
investigators  at  the  time  the  investigator 
is  retained  by  the  s(>onsor  of  the  covered 
study,  along  with  other  required 
information.  FDA  concludes  that  it  is 
reasonable  to  assume  that  a  sponsor 
could  incorporate  financial  disclosure 
information  into  the  sponsor's  existing 
system  for  maintaining  investi^tor 
information,  and  the  addition  of  this 
information  would  represent  a 
negligible  expenditure  of  time.  It  is 
estimated  that  15  minutes  will  be 
required  to  add  this  information  to  an 
application  record. 

'The  agency  estimates  that  to  comply 
vtrith  information  collection  activities 
under  this  final  rule,  applicaiits  will 
spend  a  total  of  1,000  hours  annually  for 
certification  activities  (1,000  applicants 
multiplied  by  1  hour)  and  400  hours  for 
disclosiue  (100  applicants  multiplied  by 


4  hours).  The  total  time  estimated  to  be 
spent  by  clinical  investigators  is  4.600 
hours  (46.000  clinical  investigators 
multiplied  by  6  minutes).  The  total 
estimated  annual  burden  is  6,000  hours 
for  the  drug,  biologics.  and  device 
industries  and  all  clinical  investigators. 
Once  again.  FDA  has  reached  this  total 
after  carefully  analyzing  the  activities 
involved,  and  using  high-«id 
assiunptions  for  bodi  the  amount  of  time 
that  would  be  required  for  each  activity 
and  the  number  of  applicants  who 
would  disclose.  As  noted  in  section  V 
of  this  document.  FDA  invites 
comments  on  these  estimates. 

14.  Several  comments  alleged  that 
FDA  has  failed  to  comply  with  the 
requirements  of  the  Rcqjiilatory 
Flexibility  Act.  These  coinments  stated 
that  FDA  should  conduct  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act,  because  "the 
impact  of  the  rule  will  £all 
disproportionately  on  small  firms,  since 
they  may  not  be  able  to  pay  clinical 
investigators  on  a  fee-for-service  basis." 
These  comments  said  the  rule  would 
significantly  afiiect  small  firms  because 
of  such  factors  as  "the  thousands  of 
investigators  who  would  need  to 
provide  information  to  sponsors,"  the 
composition  of  the  medical  device 
industry.  98  percent  of  which  is  made 
of  small  businesses,  and  the  "severe 
paperwoii:  burden." 

mcluded  in  this  final  rule  is  a 
Regulatory  Flexibility  Analysis  to  assess 
the  impact  of  the  regulation  on  the 
industries  subject  to  this  rule.  In  this 
analysis,  which  is  included  in  section 
IV  of  this  document,  the  agency 
concludes  that  this  final  rule  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

15.  Several  comments  recommended 
that  FDA  limit  the  scope  of  the  rule  with 
respect  to  covered  studies.  One 
comment  said  that  Phase  1  safety 
studies  should  be  exempted  because 
they  are  "preliminary  in  natiue  and  ndl 
as  pivotal  as  state  2  or  3  trials."  Another 
comment  said  that  the  rule  should  cover 
only  those  studies  that  the  applicant 
considers  to  be  "adequate  and  well 
controlled  investigations  intended  to 
provide  substantial  evidence  of 
effectiveness  for  new  drugs."  A  third 
comment  urged  that  the  rule  exempt 
bioavailability /pharmacokinetic  studies , 
which,  the  comment  said,  generally 
result  in  objective,  quantitative  results 
based  on  tangible  data.  This  comment 
recommended  limiting  the  studies 
covered  by  the  regulation  to  studies  of 

a  non-pharmacokinetic  nature,  studies 
with  subjective  endpoints,  and  single- 
investigator  studies.  A  comment  irom  a 
pharmaceutical  firm  said  that  the 
regulation  should  target  specific  types  of 


investigations,  such  as  unblinded  device 
studies.  Another  comment  stated  that, 
based  on  the  definition  in  new  §  54.2(e), 
the  rule  would  appear  to  encompass 
large-scale  open-label  studies,  such  as 
studies  involving  some  cardiovascular 
therapies,  compassionate  use  studies, 
and  parallel  track  studies,  all  of  which 
might  be  submitted  in  support  of  an 
NDA.  The  comment  noted  that 
investigators  in  such  studies  could 
number  in  the  thousands  and  said  that 
it  would  be  an  unwarranted 
administrative  burden  to  require  an 
applicant  to  obtain  financial 
information  from  each  clinical 
investigator. 

The  definition  of  covered  clinical 
study  in  the  rule  refers  to  studies  on 
whidi  the  sponsor  relies  to  support 
efficacy  and  studies  where  a  single 
investigator  makes  a  significant 
contribution  to  safety.  That  generally 
would  not  include  Phase  1  tolerance 
studies  or  pharmacokinetic  studies 
(except  for  bioequivalence  studies)  and 
would  include  clinical  pharmacology 
studies  only  when  they  are  critical  to  an 
efficacy  determinatibn.  In  general,  large 
open  studies,  treatment  protocols  and 
other  studies  with  large  numbers  of 
investigators  would  not  be  covered.  In 
these  studies,  the  large  number  of 
investigators  generally  means  that  no 
single  investigator  has  a  major 
responsibility  for  the  data.  In  addition, 
important  adverse  events  will  generally 
be  apparent  because  they  lead  to 
cessation  of  therapy  and  submission  of 
the  case  report  form.  Although  it  is  not 
impossible  that  a  financial  interest 
could  be  important  in  these  studies,  it 
is  relatively  unlikely  and  the  agency  has 
concluded  that  the  ^ort  needed  to 
obtain  financial  information  for  the 
investigators  in  these  studies  should  not 
be  imdertaken. 

16.  Some  conunents  maintained  that , 
the  regulation  would  deter  investigators 
from  participating  in  clinical  research 
and  would  be  a  hindrance  to  clinical 
research.  One  comment  stated,  "while 
investigators  will  initially  see  no  issue, 
as  soon  as  FDA  takes  the  first  action  to 
set  a  precedent,  some  investigators  will 
become  reluctant  to  participate  in 
clinical  studies." 

FDA  does  not  agree.  The  agency 
estimates  that  the  majority  of  clinical 
investigators  will  have  no  financial 
arrangements  or  interests  subject  to 
disclosure  imder  the  terms  of  the 
regulation.  For  those  investigators  who 
have  such  interests,  FDA  is  not 
prohibiting  or  requiring  divestiture  of 
any  financial  interests,  nor  does  FDA 
believe  an  investigator  should  be 
penalized  in  any  way  for  holding  such 
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interasts.  It  is,  therefore,  difficult  to  see 
why  investigators  would  be  deterred  by 
this  regulation  from  participating  in 
dinicu  research.  As  for  those  conunents 
suggesting  that  the  regulation  would 
hinder  clinical  research,  FDA  does  not 
believe  the  Hnal  regulation  will  impose 
a  significant  burden  and  certainly  not  a 
burden  sufficient  to  hinder  clinical 
research. 

17.  In  the  preamble  to  the  proposed 
rule.  FDA  requested  comment  on 
whether  the  agency  should  require 
disclosure  of  interests  held  by  a  clinical 
investigator  in  a  firm  considered  to  be 
a  competitor  of  the  sponsor  of  the 
covered  study.  Comment  received  was 
almost  equally  divided  with  respect  to 
such  disclosure.  One  comment  in 
support  of  disclosure  of  competing 
interests  stated  that  competing  interests 
are  just  as  likely  to  result  in  bias:  othws 
said  that  if  the  purpose  of  financial 
disclosure  is  to  detect  bias,  it  shouldn't 
matter  whether  the  bias  is  positive  or 
negative.  Conunents  opposed  to 
disclosure  of  such  interests  said  that 
such  a  requirement  might  not  be 
realistic  inasmuch  as  it  is  often  not 
passible  to  identify  every  company  that 
is  in  competition  with  the  sponsor  of 
the  covered  study.  A  comment  from  one 
tnde  association  stated  that  such 
interests  should  not  concern  FDA.  and 
a  comment  from  another  trade 
association  said  that,  in  this  regard,  it 
should  be  sufficient  to  FDA  for  a 
sponsor  of  a  covered  study  to  be  willing 
to  use  an  investigator. 

FDA  agrees  with  the  argiiments 
presented  by  the  comments  opposing  a 
requirement  for  disclosure  of  competing 
interests,  and  such  a  requirement  is  not 
included  in  this  final  rule. 

18.  In  the  preamble  to  the  proposed 
rule.  FDA  asked  for  comment  on 
whether  the  definition  of  a  clinical 
investigator  should  include  business 
partners  of  the  investigator,  who  might 
share  in  profits  from  the  investigator's 
arrangements  or  financial  interests.  The 
majority  of  comments  on  this  issue 
opposed  the  inclusion  of  business 
partners,  but  these  and  other  conunents 
addressed  other  asi>ect8  of  the 
definition.  One  comment  concurred 
with  the  definition.  Several  comments 
found  the  definition  to  be  too  broad  and 
stated  that,  as  proposed,  the  definition 
would  involve  all  study  personnel  and. 
thus,  pose  an  enormous  administrative 
burden.  Two  conunents  recommended 
limiting  the  scope  of  the  definition  to 
the  principal  investigator  only,  and  one 
comment  recommended  that  the 
definition  include  the  principal 
investigator  and  the  principal 
investigator's  immediate  family.  Other 
comments  argued  that  the  definition 


should  not  include  the  investigator's 
immediate  Csmily.  Some  conunents 
suggested  that  the  definition  of  clinical 
investigator  for  the  purposes  of  this  rule 
should  be  consistent  with  the 
definitions  of  clinical  investigator  in 
various  agency  regulations,  including 
regulations  governing  investigational 
drugs  and  devices,  as  well  as  21  CFR 
part  50.  Protection  of  Htunan  Subjects, 
and  21  CFR  part  56.  Institutional 
Review  Boards,  or  consistent  with  the 
definition  in  the  PHS  rule. 


FDA  agrees  with  the  comments 
opposing  the  inclusion  of  business 

Ciers  as  unnecessary  and  potentially 
ensome.  With  regud  to  making  the 
defirution  of  clinical  investigator 
consistent  with  the  PHS  regulation  on 
objectivity  in  research  and  various  other 
agency  regulations,  FDA  believes  that 
those  definitions  are  broader  than 
needed  to  achieve  the  goals  of  this 
regulation.  For  example,  the  definition 
of  investigator  in  the  PHS  final  rule  on 
objectivity  in  research  means  the 
principal  investigator  and  any  other 
persons  responsible  fn*  the  design, 
conduct,  or  reporting  of  research  funded 
by  PHS,  or  proposed  for  such  funding. 
FDA  agrees  with  those  comments 
supporting  a  more  narrow  definition  of 
clinical  investigator  and  defines  clinical 
investioator  for  the  purpose  of  this 
rulemaiking  to  be  any  listed  or  identified 
investigator  or  subinvestigator  who  is 
directly  involved  in  the  evaluation  of 
research  subjects.  As  in  the  PHS  rule. 
FDA's  definition  of  clinica>  investigator, 
in  new  §  54.2(d),  also  includes  the 
investigator's  spouse  and  dependent 
children. 

19.  FDA  did  not  propose  to  require 
disclosure  of  financial  interests  in,  and 
arrangements  with,  the  sponsor  of  the 
covered  study  by  full-time  employees  of 
the  sponsor  of  the  covered  study, 
explaining  that  the  agency  gives  an 
appropriate  level  of  scrutiny  to  the 
submitted  data  in  such  instances  on  the 
assumption  that  such  employees  have  a 
clear  financial  as  well  as  other  interests 
in  the  outcome  of  the  research.  The 
majority  of  comments  agreed  that  the 
rule  should  not  cover  such  full-time 
employees.  Some  comments,  however, 
did  not  support  a  blanket  exemption  for 
such  employees.  One  comment  argued 
that  employee  incentives  such  as 
promotion  or  termination  could  depend 
on  product  approval.  Another  comment 
said  that  full-time  employees  should  be 
subject  to  disclosiue  requirements  if 
they  meet  the  equity  threshold.  A  third 
comment  stated  that  if  all  employees  are 
treated  with  maximum  scrutiny,  further 
disclosure  "may  not  be  necessary."  One 
comment  said  that  employees  who  are 


part*time  employees  of  the  applicant 
should  also  be  exempt. 

The  agency  treats  data  from  clinical 
investigators  who  are  the  employees  of 
sponsors  with  maximum  scrutiny  and 
will  continue  to  do  so  because  such 
employees  can  be  assumed  to  have 
significant  financial  interests  in  the 
outcome  of  studies,  often  including 
stock  options  and  significant  equity 
interest  in  their  employers.  Because 
part-time  employees  also  may  receive 
such  incentives,  FDA  would  apply 
similar  scrutiny  to  them.  Ilius,  FDA  has 
changed  the  language  in  new  §54.4  with 
respect  to  identifying  clinical 
investigators  who  are  full-time 
employees  of  the  sponsor  to  read  "full- 
er part-time  employees  of  the  sponsor  of 
a  covered  study, "clarifying that  the 
agency  will  not  require  certification  or 
disclosuro  for  part-time  employees. 

20.  Several  conunents  argued  that 
refusal  to  file  a  marketing  application  is 
an  overly  harsh  response  to  an 
investigator's  financial  interests.  One 
comment  noted  that  applications  may 
amtain  reports  of  studies  not  conducted 
by  the  sponsor  and  asked  whether  such 
studies  would  be  excluded  from  the 
refusal-to-file  provision.  Another 
questioned  whether  the  agency  would 
refuse  to  file  an  application  if  one 
disclosiue  statement  should  be  iiii««ing 
in  the  face  of  hundreds  being  movideZ 

In  new  §  54.2(e)  FDA  has  d^ed  a 
covered  clinical  study  as  one  the 
appUcant  or  FDA  relies  on  to  establish 
that  the  {uoduct  is  efliective  or  that  make 
a  significant  contribution  to  the 
demonstration  of  safety,  litis  generally 
would  not  include  studies  reported  only 
briefly  or  in  the  form  of  a  publication, 
unless  the  latter  were  intended  to  be  the 
critical  supportive  study.  The  rule 
emphasizes  that  an  applicant  may 
consiUt  with  FDA  as  to  which  rljnjcel 
studies  constitute  "covered  chnical 
studies."  Although  most  marketing 
studies  that  meet  this  definition  will 
have  been  conducted  by  the  applicant, 
some  critical  studies  may  have  been 
conducted  by  an  academic  or 
governmental  organization  (e.g..  by  the 
National  Institutes  of  Health  or 
Veteran's  Administration)  or  by  another 
firm.  In  these  cases,  the  relevant 
financial  interests  are  those  that  are 
sponsor-independent  (patent 
ownership)  or  that  relate  to  the  sponsor 
of  the  study  (e.g..  payment  in  options  or 
significant  payments  of  other  sorts).  The 
applicant  should  be  aware  of  all 
interests  that  investigatore  might  have 
(e.g..  patent  rights)  but  the  applicant 
may  not  be  aware  of  prior  arrangements 
with  the  study  sponsor  such  as  an 
expectation  of  a  royalty  payment, 
significant  payments  of  other  sorts,  or  of 


an  ownership  interest  in  a  ntmpublicly 
traded  study  S]>onsor.  It  is  possible  that 
some  of  this  information  cannot  be 
obtained. 

The  conforming  amendments  to  parts 
312  and  812  (21  CFR  parts  312  and  812) 
require  clinical  investigators  to  provide 
sponsors  the  information  needed  to 
allow  an  applicant  to  submit 
certification  and  disclosure  statements. 
FDA  has  given  further  consideration  to 
the  application  of  the  refusal-to-file 
provision,  however,  and  concludes  that 
where  circumstances  make  it  impossible 
for  an  applicant  of  an  application  to 
obtain  the  information  needed  for 
certification  or  disclosure  for  one  or 
more  clinical  investigators,  and  the 
applicant  explains  these  circumstances 
adequately,  the  agency  will  not  refuse  to 
file  an  application.  The  refusal  to  file 
provision  is  not  based  on  the  * 

investigator's  financial  interest  but  on 
failure  of  the  applicant  to  disclose  them. 

21.  Two  comments  suggested  that, 
before  the  final  rule  becomes  efiiectrve, 
FDA  conduct  a  series  of  educational  fora 
on  these  new  requirements  to  ensure 
that  they  are  understood  by  the  industry 
that  must  comply  with  them. 

FDA  welcomes  the  suggestion.  Just  as 
the  agency  has  opened  the  development 
of  the  regulation  to  public  participation 
in  a  niunber  of  ways,  it  will  now  seek 
opportimities  to  describe  the  provisions 
of  the  final  rule  to  all  segments  of  the 
public.  FDA  will  take  these  steps  in 
addition  to  working  with  applicants,  as 
the  agency  has  indicated  consistently  it 
will  do,  to  help  ensure  that  their  clinical 
research  is  carefully  managed  with 
respect  to  protection  from  potential  bias. 

in.  Ccmfbrming  Amendments 

At  the  time  the  regulations  in  new 
part  54  were  proposed,  FDA  proposed 
conforming  amendments  to  certain 
regulations  for  drugs,  biologies,  and 
devices.  The  final  amendments  to  these 
regulations  have  been  modified  as 
necessary  to  ensure  continuing 
conformity  with  the  final  regulations 
and  will  take  effect  at  the  time  those 
regulations  become  effective.  The 
amendments  are  described  in  detail  in 
the  following  sections. 

A.  Amendments  to  Regulations  for 
Human  Drug  Products 

In  its  regulations  governing 
investigational  new  drug  applications, 
FDA  is  amending  §  312.53(c),  which 
applies  to  the  selection  of  investigators, 
to  require  sponstHS  to  obtain  financial 
information  iroia  clinical  investigators. 
As  noted  in  the  preamble  to  the 
proposed  rule,  this  amendment  provides 
for  sponsors  to  acquire  financial 
information  fiom  clinical  investigators 


before  starting  clinical  investigations. 
This  will  enable  the  sponsor,  and  any 
future  potential  applicant,  to  discover 
potential  bias  on  the  part  of  the  clinical 
investigator  before  the  investigation 
begins  and  permit  the  sponsor  to 
consult  with  FDA  on  management  of  the 
situation.  As  noted  previously,  the 
sponsor  of  a  clinical  study  and  the 
applicant  for  a  marketing  application 
would  be  the  same  entity  in  the  majority 
of  cases.  However,  in  some  cases,  an 
applicant  would  have  obtained  the 
product  and  related  studies  from  the 
study  sponsor,  including  the  relevant 
information  as  to  financial  interests  of 
clinical  investigators. 

Section  312.57  is  amended  to  require 
sponsors  to  maintain  records  on 
financial  interests  and  arrangements  of 
investigators  and  investigators' 
immediate  families  as  required  in  new 
part  54. 

The  agency  is  amending  §§  314.50 
and  314.60  (21  CFR  314.50  and  314.60) 
.to  require  that  all  NDA's,  amendments 
to  applications,  and  supplements  that 
contain  new  data  from  a  previously 
unreported  study  include  certification 
and  disclosure  statements  as  required  in 
new  part  54.  FDA  is  amending  §  314.94 
(21  CTR  314.94)  to  require  certification 
or  disclosiuv  statements  in  ANDA's. 
The  agency  originally  proposed  that  the 
certification  and  disclosure  statements 
be  included  on  the  application  form. 
The  agency  has  determined  that  this 
would  be  impractical,  and  is  therefore 
amending  §§  314.60  and  314.94  to 
require  that  the  financial  certification  or 
disclosure  statement  be  part  of  the 
application  submission,  but  not  be 
included  on  the  application  form. 

Under  21  CFR  314.101(d).  the  agency 
may  refuse  to  file  or  receive  an 
application  that  is  incomplete.  Failure 
to  include  a  financial  certification  or 
disclosure  statement,  as  required  by 
amended  §§  314.50(1)  and  314.94(a)(13), 
would  give  the  agency  grounds  to  refuse 
to  file  or  receive  the  application. 
Similarly,  amended  §  314.60(a)  gives  the 
agency  authority  to  refuse  to  accept  any 
amendment  to  an  unapproved 
application  when  that  amendment 
contains  hew  clinical  data  from  an 
unreported  study  and  does  not  include 
a  financial  certification  or  disclosure 
statement.  These  provisions  incorporate 
the  requirement  for  a  financial 
certification  or  disclosure  statement 
found  in  new  part  54.  In  some 
situations,  a  certification  or  disclosure 
statement  is  not  required  under  new 
part  54.  and  thus  the  agency  would  not    ■ 
refuse  to  file  or  receive  the  application, 
or  refuse  to  accept  the  amendment  for 
failure  to  include  the  statement.  For 
example,  new  §  54.4(c)  in  this  final  rule. 


FDA  recognizes  that  it  would  not  refuse 
to  file  an  application  that  contains  a 
certification  from  the  applicant  stating 
that  it  was  not  possible  to  obtain  the 
information  required  for  certification 
and  disclosure  and  the  reason,  e.g..  if  a 
covered  study  were  concluded  prior  to 
the  requirement  for  a  study  sponsor  to 
obtain  this  information  from 
investigators  and  the  investigators  could 
not  be  reached  or  were  imwilling  to 
provide  the  information  voluntarily. 

FDA  is  amending  21  CFR  314.200  and 
314.300  to  require  any  person  who 
submits  clinical  data  as  part  of  the 
hearing  process  for  refu^s  to  approve 
and  for  vtrithdrawals  of  approvals  for 
NDA's,  abbreviated  antibiotic  drug 
applications,  or  ANDA's,  or  the  hearing 
process  for  issuing,  amending,  and 
withdrawing  antibiotic  regulations,  to 
submit  a  certification  or  disclosure 
statement.  

Amendments  to  21  CFR  320.36 
require  similar  reporting  and 
recordkeeping  for  certification  and 
disclosure  statements  accompanying 
bioequivalence  studies  as  would  be 
required  under  part  312. 

Amendments  to  21  CFR  330.10 
require  certification  or  disclosure 
statements  to  accompany  clinical  data 
submitted  as  part  of  the  over-the- 
counter  drug  monograph  process. 

B.  Amendments  to  Regulations  for 
Biologfcals 

FDA  is  amending  the  regulations  at  21 
CFR  601.2(a)  governing  the  filing  of 
applications  for  product  licenses  to 
require  the  inclusion  of  certification  or 
disclosure  statements,  or  both,  as 
required  in  new  part  54. 

C.  Amendments  to  Regulations  for 
Medical  Devices 

FDA  is  adding  a  new  paragraph  to  21 
CFR  807.87  to  require  the  inclusion  of 
certification  or  disclosiue  statements,  or 
both,  in  a  premarket  notification 
submission.  A  paragraph  is  added  to 
§  807.100  to  allow  FDA  to  withhold  a 
decision  on  a  premarket  notification 
submission  until  certification  or 
disclosure  statements  are  submitted  to 
FDA  as  required  under  new  jjart  54. 

FDA  is  amending  21  CFR  807.31  to 
require  that  certification  and  disclosure 
statements  be  retained  at  the 
establishment  maintaining  the  historical 
file.  Section  812.110  is  amended  to 
require  clinical  investigators  to  provide 
sponsors  with  sufficient  accurate 
financial  information  (see  812.110)  for 
the  preparation  of  certification  or 
disclosure  statements. 

FDA  is  amending  §  812.43(c),  which 
applies  to  the  selection  of  monitors  and 
investigators,  to  require  sponsors  to 
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obtain  financial  information  from 
clinical  investigators.  Although  not 
identified  in  the  proposed  rule  as  a 
conforming  amendment  to  the  device 
regulations,  this  revision  is  consistent 
with  the  requirement  in  §  812.110(d) 
that  investigators  provide  financial 
information  to  sponsors  to  obtain  the 
information.  This  amendment  provides 
for  sponsors  to  acquire  financial 
information  from  clinical  investigators 
before  starting  clinical  investigations. 
This  will  enable  the  sponsor  (and  any 
future  applicant)  to  discover  potential 
bias  on  the  part  of  the  investigator 
before  the  investigation  begins  and 
permit  the  sponsor  to  consult  with  FDA 
on  management  of  the  situation.  This 
conforming  amendment  parallels  the 
drug  conforming  amendment  in 
§  312.53(c). 

FDA  is  amending  §  812.140(b)(3)  to 
require  sponsors  to  maintain  reccnds  on 
financial  interests  and  arrangements  of 
investigators  and  investigators' 
immediate  families  as  required  in  new 
part  54.  This  conforming  amendment  is 
consistent  with  the  recordkeeping 
requirements  in  new  part  54. 

FDA  is  amending  21  CFR  814.20  to 
require  the  inclusion  of  certification  or 
disclosure  statements  in  premarket 
approval  applications.  The  agency  is 
also  amending  21  CFR  814.42  to  provide 
that  the  agency  may  refuse  to  file  an 
application  or  amendments  that  contain 
clinical  data  unless  certifications  or 
disclosure  statements  are  included  as 
required  by  new  part  54. 

FDA  is  amending  21  CFR  814.112  to 
require  applicants  of  humanitarian 
device  exemption  (HDE)  applications  to 
submit  certification  or  disclosure 
statements.  The  regulation  on  HDE's 
was  issued  after  publication  of  the 
financial  disclosure  proposal.  This 
amendment  is  consistent  with  the  other 
conforming  amendments  requiring 
financial  disclosure  information  for 
premarket  approval  applications. 

Because  supporting  data  are  needed 
in  a  reclassification  petition  to  satisfy 
the  requirements  of  a  determination  of 
safety  and  effectiveness  of  a  device. 
FDA  is  amending  21  CFR  860.123  to 
require  any  sponsor  who  submits 
clinical  data  as  part  of  a  reclassification 
petition  to  include  certification  or 
disclosure  statements,  or  both,  as 
required  by  new  part  54. 

IV.  SonuMry  of  Change* 

FDA  has  made  the  following  changes 
in  the  final  rule  in  response  to 
comments  received  on  the  proposed 
rule  as  discussed  previously  in  this 
preamble  and  to  clarify  the  intent  of  the 
regulation: 


1.  Recognizing  that  the  firm 
submitting  a  marketing  applicatioo 
might  not  nave  sponsored  the  covered 
studies.  FDA  has  changed  the  term 
defined  in  new  $  54.2(b)  from 
"Significant  equity  interest  in  the 
applicant"  to  "Significant  equity 
interest  in  the  sponsor  of  a  covered 
study"  and  has  revised  new  $  54.2(0 
("Significant  payments  of  other  sorts") 
to  contain  similar  clarifying  language. 
FDA  has  defined  "applicant"  and 
sponsor  of  the  covered  study  at  new 
§  54.2(g)  and  (h)  and  has  added  language 
to  the  purpose  statement  in  21  CFR  51.1 
to  distinguish  a  sponsor  of  a  c»vered 
study  from  a  sponsor  of  a  marketing 
application  (i.e.,  applicant).  The  agency 
has  also  added  language  to  the  scope  of 
the  regulation  in  new  §  54.3,  to  make  it 
clear  that  the  reqtiirements  of  the 
regulation  apply  to  applicants  whether 
or  not  the  applicant  was  the  sponsor  of 
the  studies  submitted.  The  applicant  is 
resp(msible  for  obtaining  the 
information  required  by  the  regulation 
or  for  demonstrating  ccmclusively  why 
it  is  not  possible  to  do  so.  The  agmcy 
has  added  similar  clarifying  Ungiugw  to 
appropriate  sections  of  die  disclosure 
requirements  in  new  §  54.4  and 
requirements  for  recordkeeping  and 
record  retention  in  new  §  54.6. 

2.  FDA  has  made  one  further  change 
in  the  definition  of  a  significant  equity 
interest  in  new  §  54.2(b).  In  the 
proposed  rule,  a  disclosable  equity 
interest  in  a  publicly  traded  corporation 
was  defined  as  "any  equity  interest  in 

a  publicly  traded  corporation  that 
exceeds  5  percent  of  total  equity,  and  no 
applicable  time  period  was  stated.  In  the 
final  rtile,  FDA  has  defined  an  equity 
interest  in  a  publicly  traded  corporation 
as  one  that  ejtoeeds  $50.0<X)  during  the 
time  the  clinical  investigator  is  carrying 
out  the  study  and  for  1  year  following 
completion  of  the  study."  FDA  has 
eliminated  the  5  percent  equity  holding 
provision  and  has  replaced  it  with  the 
$50,000  threshold  because  FDA 
recognizes  that  for  many  corporations,  a 
5  percent  eouity  interest  represents  an 
unrealistically  large  threshold  interest. 
FDA  has  clarified  the  time  period 
whereby  applicants  are  required  to 
disclose  information  to  FDA  for  1  year 
following  completicm  of  the  study  (i.e.. 
after  enrollment  of  all  the  subjects  and 
followup  subjects  in  accordance  with 
the  clinical  protocol)  to  further  reduce 
the  possibiUty  that  clinical  investigators 
could  exert  undue  influence  dtuing 
final  data  analysis. 

3.  In  response  to  comments  that  the 
definition  of  "clinical  investigator"  in 
new  §  54.2  (d)  of  FDA's  proposed  rule 
was  too  broad,  FDA  has  revised  this 
definition  to  clarify  that  it  includes  only 


principal  and  subinvestigatws  who  are 
directiy  involved  in  the  treatment  and 
evaluation  of  research  subjects  and  their 
spouses  and  dependent  children. 

4.  In  the  final  rule,  FDA  has  shortened 
and  clarified  the  definition  of  covered 
clinical  study  in  new  §  54.2(e). 

5.  In  new  $  54.2(0  of  the  proposed 
rule,  FDA  defined  "significant  payments 
of  other  sorts"  as  "payments  that  exceed 
$5,000  (e.g.,  grants  to  fund  ongoing 
research  compensation  in  the  form  of 
equipment  or  retainers  for  ongoing 
consultation  or  honoraria)  or  that 
exceed  5  percent  of  the  total  equity  in 

a  publicly  held  and  widely  traded 
company."  In  the  final  rule.  FDA  has  set 
the  threshold  for  disclosure  of  such 
pajnnents  at  a  value  of  man  than 
$25,000  and  has  further  revised  and 
clarified  this  definition  so  that  it  reeds 
*as  follo%vs: 

Significant  payments  of  other  sorts  means 
payments  made  by  the  sponsor  of  a  covered 
study  to  the  inve^igator  or  the  institution  to 
support  activities  of  the  invettigator  that 
have  a  monetary  value  of  more  than  S25,000. 
exclusive  of  the  costs  of  coaducting  the 
clinical  study  or  other  clinical  stu£as  (e.g.. 
a  grant  to  fund  nwyiit^  research, 
compensation  in  the  form  of  equipment  or 
retainers  tor  ongoing  ooosultatioo  or 
honoraria),  during  the  time  the  clinical 
investintor  is  carrying  out  tlie  study  and  for 
1  year  following  completion  of  the  study. 

6.  The  opening  paragraph  of  proposed 
§  54.4  required  the  applicant  to 
"completely  and  acciuately  disclose  or 
certify  information  concerning  the 
financial  interests  of  a  Hinirail 
investigator  who  is  not  a  full-time 
employee  of  the  sponsor  *  *  *".  In 
response  to  a  comment.  FDA  is 
changing  this  phrase  to  reed  "not  a  full- 
time  or  part-time  employee  of  the 
sponsor  for  each  covered  clinical 
study." 

7.  Section  54.4(a)  of  the  proposed  rule 
stated  that  an  applicant  shall  submit  for 
each  covered  clinical  study  either  a 
certification  or  disclosure  statement. 
FDA  has  revised  this  statement  to  make 
it  clear  that  the  applicant  must  submit 

a  certification  or  disclosure  statement 
for  each  investigator  who  participated  in 
a  covered  clinical  study,  as  opposed  to 
each  covered  clinical  study.  FDA 
recognizes  that,  in  some  instances,  an 
applicant  might  need  to  stibmit  both 
certification  and  disclosure  statements 
to  cover  the  interests  of  all  clinical 
investigators  who  participated  in  one 
covered  study.  The  agency  has  also 
changed  this  statement  to  make  it  clear 
that  me  applicant  may  submit  one 
certification  statement  to  cover  all 
investigators  for  whom  certification  is 
made. 

8.  FDA  has  also  made  provision  in 
new  §  54.4  of  the  final  rule  for  an 


applicant  who  can  demonstrate  that  it 
was  not  possible  to  obtain  the 
information  required  for  certification 
and  disclosure  to  certify  that  the 
applicant,  acted  with  due  diligence,  to  < 
obtain  the  information  needed  to  certify 
or  disclose  but  was  unable  to  do  so.  For 
example,  if  the  laws  of  a  foreign  country 
preclude  the  applicant  from  obtaining 
the  financial  information,  a  statement 
submitted  to  FDA  referencing  such  laws 
would  be  appropriate. 

9.  FDA  has  deleted  the  statement  in 
new  §  54.6  of  the  proposed  rule  that  if 
the  application  is  not  approved,  a 
sponsor  shall  retain  covered  records 
"for  2  years  after  the  product,  for  which 
the  application  was  submitted,  was  . 
shipped  and  delivered  to  clinical 
investigators  for  testing."  FDA  has 
deleted  this  statement  because  it  is 
inconsistent  with  other  recordkeeping 
requirements. 

10.  Also  in  new  §  54.6(a)(1)  and  (a)(2), 
FDA  has  deleted  the  requirement  from 
the  proposed  rule  that  sponsors  must 
show  all  compensation  paid  to  clinical 
investigators  and  has  replaced  it  with  a 
statement  requiring  applicants  to 
complete  records  showing  any  financial 
arrangnnent  as  described  in  new 
$54.4(a)(3)(i)  and  (a)(3)(ii).  FDA  has 
made  the  change  in  order  to  ease 
recordkeeping  requirements  and  require 
applicants  to  maintain  records  that  may 
raise  potential  problematic  financial 
arrangements.  Similarly,  FDA  has 
revised  the  conforming  amendments  in 
§  312.57  to  ease  recordkeeping 
requirements  and  has  added 

§  812.43(c)(5)  to  identify  the  device 
sponsors'  requirements. 

V.  Anafysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  and  distributive 
impacts  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  agency  concludes  that  the 
rule  is  a  significant  regulatory  action  as 
defined  by  the  Executive  Order.  The 
following  discussion  summarizes  the 
agency's  economic  assessment,  and 
where  possible,  presents  quantitative 
estimates  of  the  impact  of  the  regulation 
on  the  industries  subject  to  this  rule. 


A.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a 
Regulatory  Flexibility  ^uialysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  As  explained  in 
section  rV.B  of  thi^  dociunent,  the 
agency  believes  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Nevertheless,  the  rule  may 
impose  significant  costs  on  a  few  small 
businesses.  Because  FDA  cannot 
adequately  (luantify  all  of  this  impact,  it 
has  prepared  a  Regulatory  FlexibUity 
Analysis  as  part  of  its  economic 
assessment.  This  analysis,  which  is 
simimarized  in  section  IV.B  of  this 
dociunent,  is  available  for  review  at  the 
Dockets  Management  Branch  (address 
above). 

FDA  finds  that  it  is  important  to  the 
public  health  to  ensure,  as  much  as 
possible,  that  the  safety  and  efficacy 
data  submitted  to  the  agency  in  support 
of  marketing  applications  are  free  of  the 
efiiects  of  any  bias  that  may  result  fiY)m 
the  financial  interests  of  investigators. 
The  information  received  throu^  the 
reporting  requirements  in  the  final  rule 
will  help  the  agency  to  determine  the 
reliability  of  data  submitted  in 
marketing  applications.  In  addition,  the 
reporting  requirements  will  help  to 
ensure  that  sponsors  of  covered  studies 
consider  potentially  problematic 
financial  arrangements  and  interests  in 
the  early  stages  of  product  development 
and,  if  necessary,  consider  how  best  to 
minimize  such  (>otential  sources  of  bias 
in  their  clinical  studies. 

The  final  rule  will  afCsct  firms  that 
sponsor  mtuketing  applications 
containing  clinical  data  in  the  human 
drug,  biologic,  and  medical  device 
industries.  Although  FDA  receives 
about  1.000  maiketing  applications  and 
supplements  per  year  that  will  be 
subject  to  this  rule,  the  agency  believes 
that  only  a  few  of  these  applications 
will  be  more  than  minimally  affected. 
Public  comments  in  response  to  the 
proposed  rule  indicate  that  potentially 
problematic  financial  arrangements 
occur  only  occasionally,  although 
perhaps  more  often  within  the  small 
biotechnology  and  medical  device  firms 
that  choose. to  utilize,  for  example,  the 
inventor  of  a  product  as  a  cliiiical 
investigator,  or  to  make  payments  to  the 
clinical  investigator  in  the  form  of 
equity  interests  such  as  stock  options, 
^^^le  FDA  cannot  determine  the 
precise  ntunber  of  such  arrangements, 
representatives  from  the  drug  and 
device  industries  (Science  Board 


Meeting,  March  29, 1996)  report  that 
sponsors  only  rarely  reimbursed  clinical 
investigators  by  those  means  described 
as  problematic  in  the  final  rule. 

llie  rule  will  create  costs  in  three 
areas:  Reporting,  recordkeeping,  and 
research.  Reporting  and  recordkeeping 
are  discussed  in  section  V  of  this 
dociunent.  The  agency  estimates  that 
total  reporting  costs  of  sponsors  and 
investigators  virill  be  less  that  $450,000 
annually  and  estimates  no  additional 
costs  for  recordkeeping.  However,  these 
costs  are  oBset  by  the  significant  public 
health  benefits  of  FDA's  being  abb  to 
adequately  assess  the  reliability  of 
clinical  trial  data  and  thus  ensure  the 
safety  and  efficacy  of  regulated 
products.  As  described  previously, 
financial  interests  especially  if 
combined  with  unblinded  study 
designs,  studies  with  subjective 
endpoints,  and  single  investigator 
studies  may  increase  the  risk  that 
purposeful  or  inadvertent  bias  could 
influence  the  outcome  of  the  study. 

Research  costs  can  be  incurred  either 
before  the  product  application  has  been 
submitted  to  the  agency  or  after  the 
agency  begins  its  review.  Costs  may  be 
incurred  before  an  application  is 
submitted  when  a  clinical  investigator 
has  a  disclosable  interest  and  the 
sponsor  modifies  a  trial  protocol  or 
alters  procedures  to  minimize  the 
potential  for  investigator  bias.  However, 
even  where  the  investigator  has  a 
disclosable  interest  or  arrangement, 
many  clinical  protocols  will  not  need  to 
be  modified  because  they  already  are 
designed  to  minimize  potential  for 
investigator  bias.  (Sponsors  are 
encouraged  to  meet  v<rith  FDA  to  discuss 
protocol  design  and  this  is  common 
practice  with  sponsors  of  covered 
clinical  studies  of  human  drugs  and 
biologies).  Although  a  few  protocols 
may  require  some  adjustment  to  the 
design,  such  as  having  a  blinded 
observer  carry  out  critical  observations, 
most  changes  would  be  minor  and  not 
costly.  In  some  cases,  sponsors  might  ' 
choose  a  different  investigator.  Where  a 
protocol  is  altered,  however,  sponsors 
would  incur  costs  for  modifying  the 
protocol,  preparing  additional  analyses, 
or  hiring  additional  investigators.  This 
would  occur,  however,  only  where  there 
was  a  potentially  important  problem  to 
resolve. 

Costs  could  also  occiu-  after  a 
marketing  application  is  submitted  if 
FDA  determined  that  the  financial 
interests  of  an  investigator  raise  serious 
questions  about  the  integrity  of  the  data. 
In  such  a  case,  the  agency  may  audit  the 
data  derived  fit>m  the  investigator, 
request  that  the  applicant  submit  further 
analyses  of  the  data,  request  that  the 
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applicant  conduct  additional 
independent  studies  to  confinn  the 
reeults  of  the  questioned  study,  or  refuse 
to  accept  the  result  of  the  covered 
clinical  study.  The  likelihood  that  this 
rule  would  require  additional  research 
will  decline  rapidly,  however,  as 
applicants  adjust  to  the  new 
requirements  by  designing  studies  that 
minimize  the  potential  bias. 

Because  relevant  clinical  trials  for 
most  new  drug  and  biological  products 
are  blinded  and  involve  multiple  sites 
and  multiple  investigators,  the  agency 
does  not  anticipate  significant 
modiBcations  to  protocols  for  most  of 
these  products.  Clinical  trials  for 
medical  devices,  however,  tend  to  be 
smaller,  involving  fewer  sites  and  fiewer 
investigators.  In  addition,  there  is  a 
higher  possibility  of  "inventor/ 
investigator"  relationships  in  this 
industry  and,  therefore,  the  sponsors  of 
medical  device  marketing  applications 
may  be  more  likely  than  sponsors  of 
applications  in  other  industries  to 


require  protocol  modifications  that 
could  lead  to  higher  costs. 

Unfortimately,  until  the  agency 
collects  the  fin^ipdal  disclosure 
information  tfiat  could  be  used  to 
determine  the  frequency  and  type  of 
futxire  research  protocol  adjustments,  it 
cannot  project  the  likely  magnitude  of 
these  research  costs.  That  is,  because 
FDA  does  not  know  which  clinical 
protocols  may  have  unacceptable 
potential  biases,  the  agency  has  no 
means  of  quantifying  the  number  of  the 
research  protocols  that  might  be 
modified  or  the  associated  costs  of  such 
modifications.  FDA  notes,  however,  that 
such  costs  would  occur  only  in  the 
presence  of  potentially  biased  clinical 
trial  data  that  would  otherwise  be  used 
to  support  new  product  approval 
decisions  and  would  therefore  be 
worthwhile.  Because  such  occurrences 
would  be  quite  uncommon,  FDA 
concludes  that,  in  aggregate,  these  costs 
would  be  nnall. 


B.  SoHtil  Business  Impact 

The  Small  Business  Administration 
(SEA)  uses  employment  size  criteria  to 
identify  small  businesses  in  the 
industries  afEacted  by  this  rule.  SBA 
defines  a  drug  company  (Standard 
Industrial  Code  (SIC)  2834)  as  small  if 
there  are  fewer  than  750  employees; 
whereas  biologic  (SIC's  2835  and  2836) 
and  medical  device  companies  (SIC's 
3841,  3842,  3843,  3844,  3845,  and  3851) 
are  considered  small  if  employment  is 
less  than  500.  Table  2  displays  the 
distribution  of  companies  by 
employment  size.  Even  if  the 
employment  size  category  of  500>. 
which  is  the  largest  category  reported  by 
SBA,  were  considered  as  the  small 
business  threshold,  approximately  87 
percent  of  drug  companies,  85  percmt 
of  biologic  companies  and  94  percent  of 
device  companies  would  be  considered 
small.  On  this  basis,  most  of  the  firms 
affected  by  this  rule  are  small 
businesses. 


Table  2.— Number  of  Firms  by  Employment  Size  for  1993^ 


Industry 


Employment  Size 


<20 


20  to  99 


100  to  499 


Total 


Onjg 

Biologic 
MedKai  device 


332 
208 

2.936 


156 

92 

835 


80 
50 

381 


85 

65 
273 


652 

415 

4.425 


*  Source:  Speoai  Census  Tabulatran  prepared  by  U.S.  Bureau  d  Census  for  U.S.  Small  Businesa  Administralion,  Tab  3  -  United  States. 


One  industry  comment  expressed 
concern  that  the  "impact  of  the  rule  will 
fall  disproportionately  on  small  firms, 
since  they  may  not  be  able  to  pay 
clinical  investigators  on  a  fee-for-service 
basis."  The  writer  was  particularly 
concerned  about  the  adverse  effect  this 
rule  will  have  on  the  medical  device 
industry  and  the  "thousands  of 
investigators  who  would  need  to 
provide  information  to  sponsors." 

FDA  agrees  that  the  smallest  firms 
will  exhibit  the  highest  incidence  of 
potentially  problematic  financial 
arrangements.  Medical  device  and 
biotechnology  sponsors  that  have  few 
resources,  especially  new  start-up 
coippanies,  are  more  likely  to  engage  in 
unconventional  compensation 
arrangements  than  other  companies. 
These  smaller  firms  would  also  be  more 
likely  than  the  larger  firms  to  have 
"inventor/investigator"  relationships. 

Even  among  the  smallest  firms, 
however,  very  few  will  incur  significant 
costs.  In  fact,  the  majority  of  companies 
counted  in  Table  2  will  not  be  affected 
by  this  rule.  For  example,  only  about  5 
f>ercent  of  the  approximately  6,000 
medical  device  companies  will  produce 


any  devices  afiected  by  the  rule.  For 
those  relatively  few  firms  that  sponsor 
or  conduct  clinical  trials,  FDA  has  been 
told  by  industry  representatives  that 
only  a  small  subset  «vill  have 
disclosable  arrangements. 

And  even  a  smaller  subset  of  firms 
may  incur  increased  research  costs, 
because  only  in  rare  cases  would 
sponsors  of  the  covered  study  need  to 
modify  original  protocols,  particularly 
because  sponsors  of  the  covered  studies 
are  encouraged  to  consult  with  the 
agency  whenever  a  questionable 
financial  arrangement  or  interest 
emerges.  These  consultations  are 
particularly  important,  because  the  cost 
to  modify  a  clinical  trial  design  before 
a  clinical  trial  is  conducted  is  far  lower 
than  the  cost  to  address  a  problem  after 
the  trial  is  completed.  For  these  few 
instances  where  a  sponsor  of  a  covered 
study  may  need  to  take  additional  steps 
to  minimize  the  potential  for  bias.  FDA 
believes  that  the  benefits  of  correcting 
potentially  biased  results  will  more  than 
offset  the  costs  of  any  needed  research 
modifications. 


C.  Analysis  of  Alternatives 

FDA  has  considered  various 
alternatives  to  publishing  this  final  rule 
including  not  requiring  submission  of 
this  information  to  the  agency.  After 
meeting  with  numerous  groups 
including  regulated  industry  and  others, 
it  was  decided  that  it  was  necessary  for 
FDA  to  require  submission  of  this 
information  in  order  for  FDA  to  be 
adequately  aware  of  influences  that 
could  affect  data  reUability.  FDA  also 
considered  the  need  to  prohibit  certain 
financial  interests  where  the  original 
investigator  was  compensated  in  ways 
that  have  the  potential  to  influence  the 
outcome  of  the  study.  FDA  decided 
against  that  option,  however,  because 
FI)A  recognizes  that  therapeutic 
products  that  benefit  the  public  health 
have  been  developed  by  tnese  means. 
Instead,  FDA  intends  to  give  these  types 
of  financial  arrangements  close  scrutiny. 

Changes  to  the  September  1994 
proposed  rule  have  been  made  to  clarify 
the  intent  of  the  regulation  and  as  a 
result  of  public  comment,  including 
meetings  with  industry,  consumer 
groups,  health  professionals,  and 
clinical  investigators.  Table  3  lists 


changes  made  in  the  final  rule  that  will 


reduce  the  economic  impact  on  small 
businesses: 


Table  3.— Comparison  of  the  Impact  of  the  Proposed  Rule  and  Final  Rule  on  Financial  Disclosure  by 
Clinical  Investigations  in  Reducing  the  Economic  Impact  on  Small  Businesses 


Proposed  Rule 


(a)  Definition  of  significant  equity  interest  "any  ownership  interest  stock 
option,  or  ottier  fmanctal  interest  whose  value  cannot  be  readily  de- 
termined through  reference  to  pMic  prices,  or  any  equity  interest  in 
a  publicly  traded  corporation  that  exceeds  5  percent  of  total  equity". 

(b)  $5,000  disclosure  threshold  for  significant  payments  of  other  sorts 
from  the  sponsor.    — 

(c)  Broader  definition  of  dinical  investigator  and  asked  for  comment  on 
the  irK:lusion  of  tMJsiness  partners. 


Final  Rule 


(a)  Significant  equity  defined  as  exceeding  $50,000  during  the  time  ttie 
trial  is  carried  out  kx  1  year  k>Uowir>g  completion  of  the  study. 


(b)  Increased  disdosure  threshokJ  to  amounts  exceeding  $25,000. 

(c)  Narrowed  definitxjn  to  principal  and  subinvestigators  and  their  im- 
mediate families. 


VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and' 
respondent  description  of  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Financial  Disclosiue  by  Clinical 
Investigators 

Description:  This  final  rule  requires 
the  sponsor  of  any  drug  (including  a 
biological  product),  or  device  marketing 
application  to  certify  to  the  absence  of 
certain  financial  interests  of  clinical 
investigators  and/or  disclose  those 
financial  interests  as  required,  when 
covered  clinical  studies  are  submitted  to 
FDA  in  support  of  product  marketing. 

Description  of  Respondents: 
Respondents  are  sponsors  of  marketing 
applications  containing  clinical  data 
firom  studies  covered  by  the  regulation. 
These  sponsors  represents 


pharmaceutical,  biologic  and  medical 
device  firms.  Many  of  these  firms  are 
small  entities  especially  in  the  areas  of 
medical  devices  and  biologies/ 
biotechnology.  Respondents  are  also 
clinical  investigators  who  provide 
financial  information  to  sponsors  of 
marketing  applications. 

FDA  received  a  number  of  comments 
on  the  information  coUection  estimates 
in  the  proposed  rule  (see  comment  no. 
13  of  section  II  of  this  document  for  a 
summary  and  response  to  these 
comments).  The  agency  has  added 
language  to  the  final  rule  to  allow  one 
certification  statement  to  cover  all 
investJI^tors  for  which  the  applicant  is 
certifying  in  an  application.  FDA  has 
also  recalculated  its  estimate  of  the  total 
number  of  hours  that  will  be  necessary 
to  complete  the  information  collection 
requirements  associated  with  this  final 
rule. 

The  applicant  will  incur  reporting 
costs  in  order  to  comply  with  the  final 
rule.  Applicants  will  be  required  to 
submit,  for  example,  a  complete  list  of 
clinical  investigators  for  each  covered 
study,  a  list  that  is  already  required  in 
a  marketing  appUcation.  For 
investigators  not  employed  by  the 
applicant  and/or  the  sponsor  of  the 
covered  study,  the  applicant  must  either 
certify  to  the  absence  of  certain  financial 


arrangements  with  clinical  investigators 
or  disclose  those  arrangements  to  FDA. 

The  clinical  investigator  will  have  to 
supply  information  pertaining  to 
significant  stock  ownership  in  that 
company  (e.g.,  whether  the  clinical 
investigator,  his  spouse  or  dependent 
child  owns  $50,000  or  more  stock  in 
that  company). 

Because  the  sponsor  would  be  aware 
of  any  payments  to  investigators, 
patents  or  licenses  held  by  investigators, 
and  any  other  significant  financial 
arrangements  with  investigators,  most  of 
the  information  that  is  necessary  to 
certify  or  disclose  is  already  available  to 
the  sponsor  of  the  study.  Similarly, 
sponsors  that  are  nonpublicly  traded 
corporations  can  easily  identify  their 
stockholders.  The  only  information  that 
the  sponsor  will  need  to  obtain  from  the 
investigator  would  be  the  investigator's 
stock  holdings  in  the  sponsor,  if  the 
sponsor  is  publicly  traded. 

FDA  expects  that  almost  all 
applicants  will  submit  a  certification 
statement  in  §  54.4(a)(1)  and  (a)(2). 
Preparation  of  the  statement  using  the 
following  Form  FDA  3454  will  represent 
little  effort  and  should  require  no  more 
than  1  hour  per  study  (80  percent 
clerical  time,  20  percent  managerial). 
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Fm«  antf  Drug  AAnWMrMien 

CERTIRCATION:  FINANCIAL  INTERESTS  AND 
ARRANGEMENTS  OF  CUNICAL  INVESTIQATORS 


TomcoiaumnArruaafr 


MMhmtai 


With  rMpMt  to  ai  oovwed  dinical  ttudiM  (or  spMtfic  cNrycil  studies  Istwl  bolow  W  i«>propriat«))  sub- 
mittsd  in  support  of  this  application,  I  cartifv  to  on*  of  tho  ststamants  batow  as  appropriate.  I  understand 
that  thia  certification  ia  made  in  oompMance  vvith  21  CFft  part  54  and  that  for  the  purpoeea  of  thia 
atatamant.  a  dinical  inveetigetor  includes  the  spouse  end  eech  dependent  child  of  the  investigetor  ae 
defined  in  21  CFR  64.2(d). 


] 


D(i» 


Aa  the  aponaor  of  the  aubmittad  studies,  I  certify  thet  I  heve  not  entered  into  eny  finendel 
arrangament  with  the  liated  dinicel  investigators  (enter  nemes  of  dinicsl  investigators  below  or 
attach  Kat  of  namea  to  this  form)  whereby  the  value  of  oompensetion  to  the  investigetor  oouM  be 
affeetsd  by  the  outcome  of  the  study  aa  defined  in  21  CFR  54.2(e).  I  alao  osrtify  that  eech  Hated 
dMcel  inveatlgator  required  to  diectaee  to  the  sponsor  whether  the  investigetor  hed  e  proprietary 
Intaraat  in  tNa  product  or  a  significant  equity  in  the  aponaor  aa  defined  in  21  CFR  54.2(b)  dU  not 
diadoea  any  such  intsraets.  I  further  certify  that  no  listed  investigetor  wee  the  recipient  of 
signlficartf  payments  of  other  lorts  ss  defined  in  21  CfR  54.2(f). 


I 


0(2) 


Aa  tfta  applicant  who  is  submitting  a  study  or  studiea  sponeered  by  a 
applicant,  I  certify  that  baaed  on  informetion  obtained  from  the 
cinlcd  inveatigators,  the  Hated  dinical  invactigetors  (attach  Hat  of 
partidpete  in  any  firtandal  arrangament  with  ttie  aponaor  of  a  oovared 
of  oompenaetion  to  the  irtveetigalor  for  conducting  tfte  atutfy  oeuM  be 
of  the  atudy  (aa  dafinad  in  21  CM  54.2(a)):  had  no  proi 
signHtosnt  equity  interaet  in  the  sponsor  of  the  covered  study  (es  defined 
of  significent  paymenta  of  othar  aorta  (• 


or  party  other  then  the 

or  from  pertidpeting 

to  tills  form)  did  not 

study  wharaby  the  value 

effected  by  the  outcome 

in  this  product  or 

in  21  C:FII  54.2(b));  snd 

21  CFR  54.2(n). 

D  (3)  Aa  the  sppUcsnt  who  is  submitting  a  study  or  atudies  sponsored  by  a  firm  or  pwty  othar  than  the 
applcant.  I  certify  ttiat  I  have  eeted  with  due  diligence  to  obtein  from  the  Helod  cHnicd 
inveetigetora  (attach  Kat  of  namae)  or  from  the  aponaor  ttie  informetion  required  under  54.4  and 
it  wee  not  poaeible  to  do  ao.  The  reeaon  why  thia  information  eouU  not  be  obtained  ia  attached. 
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Table  4. — Estimated  Number  of  Applications,  Clinical  Trials,  and  Investigators  SuBjEca:  to  the  Proposed 

.    Rule  by  Type  of  Application^ 


Application  Type 

Total  Numt>er 
Applications 

Numt>er  of 
Applications  Affected 

Numt>er  of  Trials 

Number  of 
Investigators 

Drugs 
New  drug  application  (NDA),  new  molecular  en- 

tity  (NME) 
NDA  nonNME 
NDA  efficacy  supplement 
At>breviated  new  drug  application  (ANDA) 
ANDA  supplement 
Rx  switch 

35 

100 
100 
400 

2.500 
20 

35 
100 
100 
240 
120 

10 

3  to  10 

1  to  3 

1  to  3 

1.1 

1 

2 

3  to  100 

10  to  30 

10  to  30 

2 

2 

4 

Biologies 
Product  license  application  (PLA) 
PLA  efficacy  supplement 

25 
10 

25 
10 

3  to  10 
1  to  3 

3  to  100 
3  to  100 

Medical  Devices 
Premarket  approval  (PMA) 
PMA  supplement 
Reclassification  petitions 
510{k) 

50 

400 

S 

6.000 

50 
10 

4 
300 

1 
1 

1 
1 

10  to  20 

3  to  10 

3  to  10 

20 

^  Source:  Agency  estimates, 

When  ceilincation  is  not  possible  and 
disclosure  is  made  using  the  following 
Form  FDA  3455.  the  applicant  must 
describe  the  Hnancial  arrangements  or 
interests  and  the  steps  that  were  taken 


to  minimize  the  potential  for  bias  in  the 
affected  study.  As  the  applicant  will  be 
fully  aware  of  those  arrangements  and 
steps  taken,  describing  them  will  be 
straightforward.  The  agency  estimates 


that  it  will  take  about  4  hours  to  prepare 
this  narrative,  90  percent  management 
time  and  10  percent  clerical. 


BILUNG  CODE  4160-01-F 
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OVARTMBCr  OF  HMLTH  AND  HUMAN  SCMVICSS 


FootfandOrugi 

DISCLOSURE:  FINANCIAL  INTERESTS  AND 
ARRANGEMENTS  OF  CLINICAL  INVESTIGATORS 


n/aa/n 


fo  w  ooMfuntD  «r  iimjctAT 


The  following  infonnation  concerning 

ticipatad  as  a  cKnical  investigator  in  ttie  submitted  study 


.,  whopar- 


. ,  is  submitted  in  accordance  with  21  CFR  part 


54.  The  named  individual  has  participated  in  financial  arrangements  or  holds  financial  interests 
that  are  required  to  be  disclosed  as  follows: 


dkccttcBO. 


D  any  finartciai  arrangement  entered  into  between  ttw  sponsor  of  the  covered  study  and  the 
clinical  investigator  involved  in  the  conduct  of  the  covered  study,  whereby  the  value  of  ttw 
compensation  to  ttte  clinicei  investigetor  for  conducting  the  stiidy  could  be  influenced  by 
the  outcome  of  the  study: 

O  •ny  significant  payments  of  ottier  sorts  from  the  sponsor  of  ttw  covered  study  such  as  a 
grant  to  fund  ongoing  reseerch,  compensation  in  tfte  form  of  equipmem,  retainer  for  on- 
goirig  consultation,  or  honorarie; 

D  any  proprietary  interest  in  the  product  tested  in  the  covered  study  held  by  the  cbnicai 
investigator; 

D  any  significant  equity  imerest  in  the  sponsor  of  the  covered  study  held  by  the  clinical 
investigator  aa  defined  in  21  CFR  54.2(b). 

Details  of  the  ifKlividual's  disclosable  finerKial  arrangements  stmJ  interests  ere  attached,  elong 
with  a  description  of  steps  taken  to  minimize  tfM  potential  bias  of  clinical  atudy  reaults  by  any 
of  the  disclosed  errengements  or  interests. 


NAMi 

TITL£ 

AMi/dMAM^TION 

IiMaTuM 

OATt 

raMtraAssM  am} 


OOOS  41SS-S1-C 


OB«»lta 


Until  the  agency  begins  to  collect 
information  on  the  financial 
arrangements  between  investigators  and 
applicants,  it  cannot  know  the  actual 
number  of  disclosable  arrangements. 
Therefore,  it  is  not  possible  to  predict 
the  total  cost  to  industry  of  preparing 
these  explanatory  statements  with  any 
certainty,  although  the  agency  was  told 
by  industry  representatives  that  few 
would  be  needed  because  the  financial 
arraiigements  described  in  this  rule  are 
uncommon.  FDA  estimates  that  bom  1 
percent  to  10  percent  of  the  applications 
would  need  disclosure  statements,  and 


has  used  the  extremely  conservative 
estimate  of  10  percent  in  Table  5  below. 

Investigators  must  provide  sponsors 
of  the  covered  studies  with  sufficient 
accurate  information  to  make  the 
required  disclosure  or  certification. 
Because  much  of  the  information 
required  can  be  obtained  from  the 
applicant's  own  records,  the  costs 
inaured  by  the  clinical  investigator  will 
be  minimal.  Clinical  investigators  are 
required  to  do  one  of  two  things:  (1) 
Provide  a  statement  that  they,  their 
spouse,  and  their  dependrait  children 
did  not  have  a  significant  equity  interest 
(greater  than  S50,D00)  in  the  sponsor  of 


the  covered  study  during  the  time  of  the 
clinical  study  and  for  1  year  after,  or  (2) 
disclose  such  interest.  Most  people 
laiow  the  financial  holdings  of  their 
immediate  family  and  records  of  such 
interests  are  generally  accessible 
because  they  are  needed  foA  preparing 
tax  records.  The  time  required  for  this 
task  may  range  fit>m  5  to  15  minutes. 
Assuming  a  physician's  hourly  cost  of 
$87.69.^  a  $336,695  estimated  cost  to 
investigators  was  calculated.  Clinical 
investigators  are  accustomed  to 
supplying  such  information  in  even 
greater  detail  when  applying  for 
research  grants. 


Table  5.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

V 

Hours  per 
Response 

TotafHours 

54.4(a)(1)  and  (a)(2) 

54.4(a)(3) 

54.4  (Qinical  investigators) 

Total 

1.000 

100 

46.000 

1 
1 
1 

1 

1 
1 

1 
4 
.10 

1.000 

400 

4,600 

6,000 

The  sponsors  of  covered  studies  will 
be  required  to  maintain  complete 
records  of  compensation  agreements 
with  any  compensation  paid  to 
nonemployee  clinical  investigators, 
including  information  showing  any 
financial  interests  held  by  the  clinical 
investigator,  for  a  time  period  of  2  years 
after  the  date  of  approval  of  the 
application.  This  time  is  consistent  with 
the  current  recordkeeping  requirements 
for  other  information  related  to 


marketing  appUcations  for  human 
drugs,  biologies,  and  medical  devices. 
FDA  judged  the  incremental  costs 
associated  with  this  new  activity  to  be 
negligible  because  firms  already 
maintain  records  of  compensation  as 
standard  business  practice  and  the 
required  records  pertaining  to  the 
financial  interests  of  the  investigators 
will  typically  consist  of  only  one 
additional  piece  of  paper  per 
investigator.  Currently,  sponsors  of 


covered  studies  must  maintain  many 
records  with  regard  to  clinical 
investigators,  including  protocol 
agreements  and  investigator  resumes  or 
curriculum  vitae  and  the  inclusion  of 
information  required  by  this  rulemaking 
would  add  Uttle  to  this  recordkeeping 
biuden.  FDA  estimates  that  an  average 
15  minutes  will  be  required  for  each 
recordkeeper  to  add  this  record  to 
clinical  investigators'  files. 


Table  6. — Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Freguency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

54.6 

1,000 

1 

1,000 

.25 

250 

There  are  no  operatir)g  and  maintenance  costs  or  capital  costs  associated  with  this  informatun  collection  of  intormatkxi. 


Althou^  the  September  22, 1994  (59 
FR  48708),  proposed  rule  provided  a  90- 
day  comment  period  under  the 
Paperwork  Reduction  Act  of  1980,  and 
this  final  rule  responds  to  the  comments 
received,  FDA  is  providing  an 
additional  opportunity  for  public 
comment  under  the  Paperwork 
Reduction  Act  of  1995  that  became 
effective  after  the  expiration  of  the 
comment  period  and  applies  to  this 
final  rule.  Therefore,  FDA  now  invites 
comments  on:  (1)  Whetber  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 


^  Physician  mean  net  income  (after  expenses, 
before  taxes)  for  all  specialties  is  $182,395.20. 
Source:  American  Medical  Association.  Wage  rate 
aMumes  2,0S0  hours  worked  per  year. 


functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  infonnation 
collection  provisions  of  this  final  rule 
by  April  3, 1998..  Comments  should  be 
directed  to  the  Dockets  Management 


Branch  (address  above).  Comments 
should  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  dociunent. 

At  the  close  of  the  60-day  comment 
period,  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OKfB  for 
review.  FDA  will  publish  a  notice  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB,  and  an  opportunity  for  public 
comment  to  OMB  will  be  provided  at 
that  time.  Prior  to  the  effective  date  of 
this  final  rule,  FDA  will  publish  a  notice 
in  the  Federal  Register  of  OMB's 
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decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

UatofSubiects 

21  CFR  Part  54 

Biologies,  Drugs,  Medical  devices, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations.  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements,  Safety.  A 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  ConHdential  business 
information,  Drugs,  Reporting  and 
racordkeeping  requirements. 

21  CFR  Part  320 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  330 

Over-the-counter  drugs. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  ConOdeatial 
business  information. 

21  CFR  Part  807 

Confidential  business  information, 
Impbrts,  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  812 

Health  records,  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  814 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Medical  devices.  Medical 
research.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  860 

Administrative  practice  and 
procedure.  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  chapter  I  is 
amended  as  follows: 

1.  Part  54  is  added  to  read  as  follows: 


PART  54— FINANCUL  DISCLOSURE 
BY  CUNICAL  mVESnOATORS 


54.1  Purpoae.  • 

54.2  Definitions. 
$4.3    Scope. 

54.4  Certification  and  disclosure 
requirements. 

54.5  Agency  evaluation  of  financial 
interests. 

54.6  Recordkeeping  and  record  retention. 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  356,  357,  360,  3600-360),  371,  372, 
373,  374,  375,  376,  379;  42  U.S.C  262. 

f54,l    Purpoee. 

(a)  The  Food  and  Drug  Administration 
(FDA)  evaluates  clinical  studies 
submitted  in  marketing  applications, 
required  by  law,  for  new  human  drugs 
and  biological  products  and  marketing 
applications  and  reclassification 
petitions  for  medical  devices. 

(b)  The  agency  reviews  data  generated 
in  these  clinical  studies  to  determine 
whether  the  applications  are  approvable 
under  the  statutory  requirements.  FDA 
may  consider  clinical  studies 
inadequate  and  the  data  inadequate  if. 
among  oth^r  things,  appropriate  steps 
have  not  been  taken  in  the  design, 
conduct,  reporting,  and  analysis  of  the 
studies  to  minimize  bias.  One  potential 
source  of  bias  in  clinical  studies  is  a 
financial  interest  of  the  clinical 
investigator  in  the  outcome  of  the  study 
because  of  the  way  payment  is  arranged 
(e.g.,  a  royalty)  or  because  the 
investigator  has  a  proprietary  interest  in 
the  product  (e.g.,  a  patent)  or  because 
the  investigator  has  an  equity  interest  in 
the  sponsor  of  the  covered  study.  This 
section  and  conforming  regulations 
require  an  applicant  whose  submission 
relies  in  part  on  clinical  data  to  disclose 
certain  financial  arrangements  between 
sponsor(s)  of  the  covered  studies  and 
the  clinical  investigators  and  certain 
interests  of  the  clinical  investigators  in 
the  product  under  study  or  in  the 
sponsor  of  the  covered  studies.  FDA 
will  use  this  information,  in  conjunction 
with  information  about  the  design  and 
porpose  of  the  study,  as  well  as 
information  obtained  through  on-site 
ins]>ections,  in  the  agency's  assessment 
of  the  reliability  of  the  data. 

154.2    OeflnMons. 

For  the  purposes  of  this  part: 
(a)  Compensation  affected  by  the 
outcome  of  clinical  studies  means 
compensation  that  could  be  higher  for  a 
favorable  outcome  than  for  an 
unfavorable  outcome,  such  as 
compensation  that  is  explicitly  greater 
for  a  favorable  result  or  compensation  to 
the  investigator  in  the  form  of  an  equity 
interest  in  the  sponsor  of  a  covered 


study  or  in  the  fonn  of  compensation 
tied  to  sales  of  the  product,  such  as  a 
royalty  interest. 

(b)  Significant  equity  interest  in  the 
sponsor  of  a  covered  study  means  any 
ownership  interest,  stock  options,  or 
other  financial  interest  whose  value 
cannot  be  readily  determined  through 
reference  to  public  prices  (generally, 
interests  in  a  nonpid>licly  traded 
corporation),  or  any  equity  interest  in  a 
publicly  traded  corporation  that  exceeds 
$50,000  during  the  time  the  clinical 
investigator  is  carrying  out  the  study 
and  for  1  year  following  completion  of 
the  study. 

(c)  Proprietary  interest  in  the  tested 
product  means  property  or  other 
financial  interest  in  the  product 
including,  but  not  limited  to,  a  patent, 
•trademark,  copyright  or  licensing 
agreement. 

(d)  Clinical  investigator  means  any 
listed  or  identified  investigator  or 
subinvestigator  who  is  directly  involved 
in  the  treatment  or  evaluation  of 
research  subjects.  The  term  also 
includes  the  spouse  and  each  dependent 
child  of  the  investigator. 

(e)  Covered  clinical  study  means  any 
study  of  a  drug  or  device  in  humans 
submitted  in  a  marketing  application  or 
reclassification  petition  subject  to  this 
part  that  the  applicant  or  FDA  relies  on 
to  establish  that  the  product  is  effective 
(including  studies  that  show 
equivalence  to  an  effective  product)  or 
that  make  a  significant  contribution  to 
the  demonstration  of  safety.  An 
applicant  may  consult  with  FDA  as  to 
which  clinical  studies  constitute 
"covered  clinical  studies"  for  purposes 
of  complying  with  financial  disclosure 
requirements. 

(f)  Significant  payments  of  other  sorts 
means  payments  made  by  the  sponsor  of 
a  covered  study  to  the  investigator  or 
the  institution  to  support  activities  of 
the  investigator  that  have  a  monetary 
value  of  more  than  $25,000.  exclusive  of 
the  costs  of  conducting  the  clinical 
study  or  other  clinical  studies,  (e.g.,  a 
grant  to  fund  ongoing  research, 
compensation  in  the  form  of  equipment 
or  retainers  for  ongoing  consultation  or 
honoraria)  during  the  time  the  clinical 
investigator  is  carrying  out  the  study 
and  for  1  year  following  the  completion 
of  the  study.  • 

(g)  Applicant  means  the  party  who 
submits  a  marketing  application  to  FDA 
for  approval  of  a  drug,  device,  or 
biologic  product.  The  applicant  is 
responsible  for  submitting  the 
appropriate  certification  and  disclosure 
statements  required  in  this  part. 

(h)  Sponsor  of  the  covered  clinical 
study  means  the  party  supporting  a 


particular  study  at  the  time  it  was 
carried  out. 

S54.3    Scope. 

The  requirements  in  this  part  apply  to 
any  applicant  who  submits  a  marketing 
application  for  a  human  drug,  biological 
product,  or  device  and  who  submits 
covered  rliniral  studies.  The  applicant 
is  responsible  for  making  the 
appropriate  certification  or  disclosure 
statement  where  the  applicant  either 
contracted  with  (me  or  more  clinical 
investigators  to  conduct  the  studies  or 
submitted  studies  conducted  by  others 
not  under  contract  to  the  applicant 

fM.4   CeflWIcaBoti  end  dlectoeeie 


For  purposes  of  this  part,  an  applicant 
must  submit  a  list  of  all  clinical 
investigators  wdio  conducted  covered 
clinical  studies  to  determine  whether 
the  applicant's  product  meets  FDA's 
maifceting  requirements,  identifying 
those  clinical  investigators  who  are  full- 
time  or  part-time  employees  of  the 
sponsor  of  each  covered  study.  The 
applicant  must  also  completely  and 
accurately  disclose  or  certify 
information  concerning  the  financial 
interests  of  a  clinical  investigator  who  is 
not  a  fiill-tinie  or  part-time  employee  of 
the  sp<msor  for  each  covered  clinical 
study.  Clinical  investigators  subject  to 
investigational  new  drug  or 
investigational  device  exemption 
regulations  must  provide  the  sponsor  of 
the  study  with  sufficient  accurate 
information  needed  to  allow  subsequent 
disclosure  or  certification.  The 
applicant  is  required  to  submit  for  each 
clinical  investigator  who  participates  in 
a  covered  study,  either  a  certification 
that  none  of  the  financial  arrangements 
described  in  $  54.2  exist,  or  disclose  the 
nature  of  those  arrangements  to  the 
agency.  Where  the  applicant  acts  with 
due  diligence  to  obtain  the  information 
required  in  this  section  but  is  imable  to 
do  so,  the  applicant  shall  certify  that 
despite  the  applicant's  due  diligence  in 
attempting  to  obtain  the  information, 
the  applicant  was  unable  to  obtain  the 
information  and  shall  include  the 
reason. 

(a)  The  applicant  (of  an  application 
submitted  under  sections  505,  506,  507, 
519(k),  513,  or  515  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  or  section  351 
of  the  Public  Health  Service  Act)  that 
relies  in  whole  or  in  part  on  clinical 
studies  shall  submit,  for  each  clinical 
investigator  who  participated  in  a 
covered  clinical  study,  either  a 
certification  described  in  paragraph 
(8)(1)  of  this  section  or  a  cUsclosure 
statement  described  in  paragraph  (aK3) 
of  this  section. 


(1)  Certification:  The  applicant 
covered  by  this  section  shall  submit  for 
all  clinical  investigators  (as  defined  in 
§  54.2(d)),  to  whom  the  certification 
applies,  a  completed  Form  FDA  3454 
attesting  to  the  absence  of  financial 
interests  and  arrangements  described  in 
paragraph  (a)(3)  of  this  section.  The 
form  shall  be  dated  and  signed  by  the 
chief  financial  officer  or  <^er 
responsible  corporate  official  or 
representative. 

(2)  If  the  certification  covers  less  than 
all  covered  clinical  data  in  the 
application,  the  applicant  shall  include 
in  the  certification  a  list  of  the  studies 
covered  by  this  certification. 

(3)  Disclosure  Statement:  For  any 
xlinical  investigator  defined  in  §  54.2(d) 

for  whom  the  applicant  does  not  submit 
the  certification  described  in  paragraph 
(a)(1)  of  this  section,  the  applicant  shall 
submit  a  completed  Form  FI)A  3455 
disclosing  completely  and  accurately 
the  following: 

(i)  Any  finwnriwl  arrangement  entered 
into  between  the  sponsor  of  the  covered 
study  and  the  clinical  investigator 
involved  in  the  conduct  of  a  covered 
clinical  trial,  whereby  the  value  of  the 
compensation  to  the  clinical 
investigator  for  conducting  the  study 
could  be  influenced  by  the  outcome  of 
the  study; 

(ii)  Any  significant  payments  of  other 
sorts  firom  the  sponsor  of  the  covered 
study,  such  as  a  grant  to  fund  oi^oing 
research,  compensation  in  the  form  of 
equipment,  retainer  for  ongoing 
consultati(m,  or  honoraria; 

(iii)  Any  proprietary  interest  in  the 
tested  product  held  by  any  clinical 
investigator  involved  in  a  study; 

(iv)  Any  significant  equity  interest  in 
the  sponsor  of  the  covered  study  held  by 
any  clinical  investigator  involved  in  any 
clinical  study;  and 

(v)  Any  steps  taken  to  minimize  the 
potential  for  bias  resulting  from  any  of 
the  disclosed  arrangements,  interests,  or 
payments. 

(b)  The  clinical  investigator  shall 
provide  to  the  Sponsor  of  the  covered 
study  sufficient  accurate  financial 
information  to  allow  the  sponsor  to 
submit  complete  and  accurate 
certification  or  disclosure  statements  as 
required  in  paragraph  (a)  of  this  section. 
The  investigator  shall  promptly  update 
this  information  if  any  relevant  changes 
occtir  in  the  course  of  the  investigation 
or  for  1  year  following  completion  of  the 
study. 

(c)  Refusal  to  file  application.  FDA 
may  refuse  to  file  any  mariiieting 
application  described  in  paragraph  (a)  of 
this  section  that  does  not  contain  the 
information  required  by  this  section  or 

a  certification  by  the  applicant  that  the 


applicant  has  acted  with  due  diligence 
to  obtain  the  information  but  was 
unable  to  do  so  and  stating  the  reason. 

S54.5    Agenqr  evaluation  of  financial 
Interests. 

(a)  Evaluation  of  disclosure  statement. 
FDA  will  evaluate  the  information 
disclosed  imder  §  54.4(a)(2)  about  each 
covered  clinical  study  in  an  application 
to  determine  the  impact  of  any 
disclosed  financial  interests  on  the 
reliability  of  the  study.  FDA  may 
consider  both  the  size  and  native  of  a 
disclosed  financial  interest  (including 
the  potential  increase  in  the  value  of  the 
interest  if  the  product  is  approved)  and 
steps  that  have  been  taken  to  fninimiTw 
the  potential  for  bias. 

(b)  Effect  of  study  design.  In  assessing 
the  potential  of  an  investigator's 
financial  interests  to  bias  a  study,  FDA 
will  take  into  account  the  design  and 
pxirpose  of  the  study.  Study  designs  that 
utilize  such  approaches  as  multiple 
investigators  (most  of  whom  do  not  have 
a  disclosable  interest),  blinding, 
objective  endpoints,  or  measurement  of 
endpoints  by  someone  other  than  the 
investigator  may  adequately  protect 
against  any  bias  created  by  a  disclosable 
&iancial  interest. 

(c)  Agency  actions  to  ensure  reliability 
of  data.  If  FDA  determines  that  the 
financial  interests  of  any  clinical 
investigator  raise  a  serious  question 
about  the  integrity  of  the  data,  FDA  will 
take  any  action  it  deems  necessary  to 
ensure  the  reliability  of  the  data 
including: 

(1)  Initiating  agency  audits  of  the  data 
derived  from  the  clinical  investigator  in 
question; 

(2)  Requesting  that  the  applicant 
submit  further  analyses  of  data,  e.g.,  to 
evaluate  the  effect  of  the  clinical 
investigator's  data  on  overall  study 
outcome; 

(3)  Requesting  that  the  applicant 
conduct  additional  independent  studies 
to  confirm  the  results  of  the  questioned 
study;  and 

(4)  Refusing  to  treat  the  covered 
clinical  study  as  providing  data  that  can 
be  the  basis  for  an  agency  action. 

}  54.6    RecofdkeepinQ  end  recofd 
retention. 

(a)  Financial  records  of  clinical 
investigators  to  be  retained.  An 
applicant  who  has  submitted  a 
marketing  application  containing 
covered  clinical  studies  shall  keep  on 
file  certain  information  pertaining  to  the 
financial  interests  of  clinical 
investigators  who  conducted  studies  on 
which  the  application  relies  and  who 
are  not  fuU  or  part-time  employees  of 
the  applicant,  as  follows: 
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(1)  Complete  records  showing  any 
financial  interest  or  arrangement  as 
described  in  §  54.4(a)(3)(i)  paid  to  such 
clinical  investigators  by  the  sponsor  of 
the  covered  study. 

(2)  Complete  records  showing 
significant  payments  of  other  sorts,  as 
described  in  §  54.4(a)(3)(ii).  made  by  the 
sponsor  of  the  covered  clinical  study  to 
the  clinical  investigator. 

(3)  Complete  records  showing  any 
financial  interests  held  by  clinical 
investigators  as  set  forth  in 
§54.4(a)(3)(iii)  and  (a](3)(iv). 

(b)  Requirements  for  maintenance  of 
clinical  investigators'  financial  records. 

(1)  For  any  application  submitted  for 
a  covered  product,  an  applicant  shall 
retain  records  as  described  in  paragraph 
(a)  of  this  section  for  2  years  after  the 
date  of  approval  of  the  application. 

(2)  The  person  maintaining  these 
records  shall,  upon  request  &om  any 
properly  authorized  officer  or  employee 
of  n)A,  at  reasonable  times,  permit  such 
officer  or  employee  to  have  access  to 
and  copy  and  verify  these  records. 

PART  312— mVESTIQATIONAL  NEW 
DRUG  APPLICATION 

2.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  331,  351,  332, 
353,  355,  356,  357.  371;  42  U.S.C.  262. 

3.  Section  312.53  is  amended  by 
adding  new  paragraph  (c)(4)  to  read  as 
follows: 

f3t2.53    Selecting  InvMtlgatora  and 
monWoca. 

•  •-••• 

(4)  Financial  disclosure  information. 
Sufficient  accurate  financial  information 
to  allow  the  sponsor  to  submit  complete 
and  accurate  certification  or  disclosure 
statements  required  under  part  54  of 
this  chapter.  The  sponsor  shall  obtain  a 
commitment  from  the  clinical 
investigator  to  promptly  update  this 
information  if  any  relevant  changes 
occur  during  the  course  of  the 
investigation  and  for  1  year  following 
the  completion  of  the  study. 

•  •        •        *        * 

4.  Section  312.57  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  and  by  adding 
new  paragraph  (b)  to  read  as  follows: 

f  312.6^   Recordkeeping  and  racord 
retention. 


(b)  A  sponsor  shall  maintain  complete 
and  accurate  records  showing  any 
financial  interest  in  §  54.4(a)(3)(i), 
(a)(3)(ii).  (a)(3)(iii),  and  (a)(3)(iv)  of  diis 


chapter  paid  to  clinical  investigators  by 
the  sponsor  of  the  covered  study.  A 
sponsor  shall  also  maintain  complete 
and  accurate  records  concerning  all 
other  financial  interests  of  investigatora 
subject  to  part  54  of  this  chapter. 

5.  Section  312.64  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

f  312.64    Investigator  reports. 

(d)  Financial  disclosure  reports.  The 
clinical  investigator  shall  provide  the 
sponsor  with  sufficient  accurate 
financial  information  to  allow  an 
applicant  to  submit  complete  and 
accurate  certification  or  disclosure 
statements  as  required  under  part  54  of 
this  chapter.  The  clinical  investigator 
shall  promptly  update  this  information 
if  any  relevant  changes  occur  during  the 
course  of  the  investigation  and  for  1 
year  following  the  completion  of  the 
study. 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

6.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  331.  351,  352. 
353,  355,  356,  357.  371.  374.  379e. 

7.  Section  314.50  is  amended  by 
redesignating  paragraph  (k)  as  paragraph 
(I)  and  by  adding  new  paragraph  (k)  to 
read  as  follows: 

f  314.50    Content  and  format  of  an 
application. 

•  •        •        •    '    • 

(k)  Financial  certification  or 
disclosure  statement.  The  application 
shall  contain  a  financial  certification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter. 

•  •        •        •        • 

8.  Section  314.60  is  amended  in 
paragraph  (a)  by  adding  a  new  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

f  314.60    Amendments  to  an  unapproved 
application. 

(a)  *  *  *  An  amendment  that 
contains  new  clinical  data  from  a 
previously  unreported  study  shall 
contain  a  financial  certification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter,  or  FDA  may 
refuse  to  accept  any  such  amendment. 

•  •*'•• 

9.  Section  314.94  is  amended  by 
adding  new  paragraph  (a)(13)  to  read  as 
follows: 


§314.94   Oontsnt  end  format  of  en 
abtMevlatad  application. 

•  •        •        •        • 

(a)*  •  • 

(13)  Financial  certification  or 
disclosure  statement.  An  abbreviated 
application  shall  contain  a  financial 
certification  or  disclosure  statement  as 
required  by  part  54  of  this  chapter. 

•  •        •        •        * 

10.  Section  314.200  is  amended  in 
paragraph  (d)(3)  by  adding  a  new 
sentence  after  the  first  sentence  to  read 
as  follows: 

f  314.200    NoUce  of  opportunity  for 
haering;  notice  of  perticlpeUon  end  request 
for  heering;  grant  or  denial  of  heerlng. 

•  '     •        •        •        • 

(d}«  •  • 

(3)  *  *  *  A  financial  ceitification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter  must 
accompany  all  clinical  data  submitted. 


11.  Section  314.300  is  amended  in  the 
introductory  text  of  paragraph  (b)(6)  by 
adding  a  new  sentence  after  the  first 
sentence  to  read  as  follows: 

1314.300    Procedure  for  the  Issuance, 
amendment,  or  repsel  of  raguletlons. 

(b)*  •  • 

(6)  *  *  *  A  financial  ceitification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter  must 
accompany  all  clinical  data  submitted 
with  the  request  for  hearing.  *  *  * 


PART  320--BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

12.  The  authority  citation  foir  21  CFR 
part  320  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352.  355, 
357,  371. 

13.  Section  320.36  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b)  to  read  as  follows: 

S  320.36    Requirements  for  maintenance  of 
rscords  of  bloequlvslence  testing. 

•        •        •        •        • 

(b)  Any  person  who  contracts  with 
another  party  tp  conduct  a 
bioequivalence  study  from  which  the 
data  are  intended  to  be  submitted  to 
FDA  as  part  of  an  application  submitted 
under  part  314  of  this  chapter  shall 
obtain  from  the  person  conducting  the 
study  sufficient  accurate  financial 
information  to  allow  the  submission  of 
complete  and  accurate  financial 
certifications  or  disclosure  statements 


required  imder  part  54  of  this  chapter 
and  shall  maintain  that  information  and 
all  records  relating  to  the  compensation 
given  for  that  study  and  all  other 
financial  interest  information  required 
under  part  54  of  this  chapter  for  2  years 
after  the  date  of  approval  of  the 
application.  The  person  maintaining 
these  records  shall,  upon  request  for  any 
properly  authorized  officer  or  employee 
of  the  Food  and  Drug  Administration,  at 
reasonable  time,  permit  such  officer  or 
employee  to  have  access  to  and  copy 
and  verify  these  records. 

PART  330— OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDED 

14.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371. 

15.  Section  330.10  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§330.10    Procedures  for  dessifying  OTC 
drugs  generslly  recognixed  as  safe  and 
•ffsctive  end  not  miatirsnded,  end  for 
sstaMlshing  monographs. 

•        •        •        •        • 

(f)  Financial  certification  or  disclosure 
statement.  Any  clinical  data  submitted 
under  this  section  must  be  accompanied 
by  financial  certifications  or  disclosure 
statements  or  both  as  required  by  part 
54  of  this  chapter. 

PART  601— LICENSING 

16.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352,  353, 
355.  360.  360c-360f,  360h-360j,  371.  374, 
379e,  381:  42  U.S.C.  216,  241.  262,  263;  15 
U.S.C  1451-1461. 

17.  The  introductory  test  of  section 
601.2  is  amended  in  the  introductory 
text  of  paragraph  (a)  by  adding  a 
sentence  after  the  first  sentence  to  read 
as  follows: 

§  601 .2    Applications  for  establishment  and 
product  llcenees;  procedures  for  filing, 
(a)  **   *   *  The  applicant  shall  also 
include  a  financial  certification  or 
disclosure  statement(s)  or  both  for 
clinical  investigators  as  required  by  part 
54  of  this  chapter.  *  *  * 


PART  807— ESTABLISHMENT 
REGISTRATION  AND  DEVICE  USTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

18.  The  authority  citation  for  21  CFR 
part  807  continues^o  read  as  follows: 


Authority:  21  U.S.C.  331,  351.  352,  360, 
360c,  360e.  360i,  360),  371,  374. 

19.  Section  807.31  is  amended  by 
adding  new  paragraph  (d)(3)  to  read  as 
follows: 

§  807.31    Additional  listing  information. 

*  •        •        •        • 

(d)  •  •  • 

(3)  A  copy  of  the  certification  and 
disclosure  statements  as  required  by 
part  54  of  this  chapter  shall  be  retained 
and  physically  located  at  the 
establishment  maintaining  the  historical 

file. 

*  •        •        •        • 

20.  Section  807.87  is  amended  by 
redesignating  paragraphs  (i)  through  (k) 
as  paragraphs  (j)  through  (1), 
respectively,  and  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 

§  807.87    inf ormetion  required  in  e 
premerfcet  notificetton  sutmilsslon. 

*  •        •        •        * 

(i)  A  financial  certification  or 
disclosure  statement  or  both,  as  required 
by  part  54  of  this  chapter. 

21.  Section  807.100  is  amended  by 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5)  and  by  adding  new 
paragraph  (a)(4)  to  read  as  follows: 

§  807.100    FDA  sctlon  on  a  pramarket 
notmcatioa 

(a)*  •  • 

(4)  Withhold  the  decision  imtil  a 
certification  or  disclosure  statement  is 
submitted  to  FDA  under  part  54  of  this 
chapter. 


PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

22.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351.  352,  353. 
355,  356,  357,  360,  360c-360f,  360h-360j, 
371,  372,  374,  379e,  381.  382,  383;  42  U.S.C. 
216,  241,  262,  263b-263n. 

23.  Section  812.43  is  amended  by 
adding  new  paragraph  (c)(5)  to  read  as 
follows: 

§  81 2.43    Selecting  Investigators  and 
monitors. 

*         •         •         •         * 

(c)*  •   * 

(5)  Sufficient  accurate  financial 
disclosure  information  to  allow  the 
sponsor  to  submit  a  complete  and 
accurate  certification  or  disclosure 
statement  as  required  under  part  54  of 
this  chapter.  The  sponsor  shall  obtain  a 
commitment  from  the  clinical 
investigator  to  promptly  update  this  « 
information  if  any  relevant  changes 


occur  during  the  course  of  the 
investigation  and  for  1  year  following 
completion  of  the  study.  This 
information  shall  not  be  submitted  in  an 
investigational  device  exemption 
application,  but  shall  be  submitted  in 
any  marketing  application  involving  the 
device. 


24.  Section  812.110  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  new  paragraph 
(d)  to  read  as  follows: 

§81Z110    Specific  responslMHties of 
investigators. 

•  •        •        *        • 

(d)  Financial  disclosure.  A  clinical 
investigator  shall  disclose  to  the  sponsor 
sufficient  accurate  financial  information 
to  allow  the  applicant  to  submit 
complete  and  accurate  certification  or 
disclosure  statements  required  under 
part  54  of  this  chapter.  The  investigator 
shall  promptly  update  this  information 
if  any  relevant  changes  occur  during  the 
course  of  the  investigation  and  for  1 
year  following  completion  of  the  study. 

25.  Section  812.140  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§812.140    Records. 

•  •        •        •        • 

(b)*** 

(3)  Signed  investigator  agreements 
including  the  financial  disclosure 
information  required  to  be  collected 
under  §  812.43(c)(5)  in  accordance  with 
part  54  of  this  chapter. 


PART  814— PREMARKET  APPROVAL 
OF  MEDICAL  DEVICES 

26.  The  authority  citation  for  21  CFR 
part  814  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  352,  353.  360, 
360C-360J,  371,  372,  373,  374,  375.  379,  379e, 
381. 

27.  Section  814.20  is  amended  by 
redesignating  paragraph  (b)(12)  as 
paragraph  (b)(13)  and  adding  new 
paragraph  (b)(12)  to  read  as  follows: 

§814.20    Application. 

*  •         •         •         • 

(b)  •  •  • 

(12)  A  financial  certification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter. 

*  •        *        •        * 

28.  Section  814.42  is  amended  by 
adding  new  paragraph  (e)(5]  to  read  as 
follows: 
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S  814.42    Filing  a  PMA. 

•         •         •         •         • 

(e)*  *  • 

(S)  The  PMA  is  not  accompanied  by 
a  statement  of  either  certification  or 
disclosure  as  required  by  part  54  of  this 
chapter. 

29.  Section  814.112  is  amended  by 
adding  new  paragraph  (a)(4)  to  read  as 
follows: 

1814.112    FIHnganHOE. 

(a)*  •  * 

(4)  The  HDE  is  not  accompanied  by  a 
statement  of  either  certification  or 
disclosure,  or  both,  as  required  by  part 
54  of  this  chapter. 


PART  860-MEDlCAL  DEVICE 
CLASSIFICATION  PROCEDURES 

30.  The  authority  citation  for  21  CFR 
part  860  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360c.  360d.  360e. 
360i.  360).  371.  374. 

31.  Section  860.123  is  amended  by 
adding  new  paragraph  (a)(10)  to  read  as 
follows: 


f86ai23    ReciasaificMton  petition: 
Contant  and  form. 

(a)  *   *   * 

(10)  A  financial  certification  or 
disclosure  statement  or  both  as  required 
by  part  54  of  this  chapter. 

Dated:  October  15. 1997. 
Michael  A.  Friedman, 
Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
(PR  Doc.  9&-2407  Filed  1-30-98;  8:45  am] 
aaUNQ  COM  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510. 520. 524.  and  558 
[DockM  No.  97N-050e] 

Animal  Drugs,  Feeds,  and  Related 
Products 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  eight 
new  animal  drug  applications  (NADA's) 
for  which  the  sponsors  have  requested 
withdrawal  of  approval.  The  NADA's 
provide  for  use  of  products  which  are 
no  longer  made  or  marketed.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  NADA's. 

EFFECTIVE  DATE:  Febniary  12, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish  • 
PL,  Rockville,  MD  20855.  301-594- 
1722, 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  has  withdrawn 
approval  of  the  foUovtring  NADA's: 


NADANo. 
38-247  

44-013  

6S-273  

65-456  

95-736  

98-895  

137-138  ...: 

139-239  


Drug  name  Sponsor  name  and  address 

Hygromydn  B  Type  A  medKated  article Mountaire  Feeds,  Inc..  124  East  Fifth,  P.O.  Box  5391, 

North  Little  Rock,  AR  721 19,  tormedy  Mountaire  Vita- 
mins. Inc.,  400  North  Poplar  SL,  PjO.  Box  9210,  North 
Little  Rock.  AR  72119 

Tytosin  Type  A  medicated  article do. 

Chkxamphenicol  capsules.  USP Zenith  Goidline  Ptiarmaceuticals.  Inc.,  140  Legrand 

Ave.,  Northvale,  NJ  07647.  formerly  Zenith  Latwra- 
tories.  Inc.,  50  Williams  Dr..  Ramsey.  NJ  07446 

Tetracycline  HO  capsules,  USP  do. 

Hygromycin  B  Type  A  medk^ted  article Mountaire  Feeds,  Inc. 

Starter  GX-1 18  TopKal  (phosmet)(proiate)  WeHmark  Intemaikxul,  1000  Tower  Lane.  Bensenville, 

IL  60106.  kxmerty  Sandoz  Agro.  Inc..  1300  East 
Touhy  Ave..  Des  Plaines,  IL  60018 

Pyrantel  tartrate  Type  A  medicated  article Mountaire  Feeds,  Inc. 

Banminth  (pyrantel  tartrate)  Type  A  medk:ated  artKle  ....    GrowmarK,  Inc.,  950  North  Meridun  St.  Indianapolis,  IN 

46204-3909.  formerly  at  1701  Towanda  Ave..  Bloom- 
ington.  IL  61701 


The  sponsors  requested  withdrawal  of 
approval  of  the  NADA's  under  21  CFR 
514.115(d)  because  the  products  are  no 
longer  made  or  marketed. 

The  regulations  are  amended  in  21 
CFR  520.390b(b)(l).  520.2345a{b)(4). 
524.1742(b).  558.274(a)(6)  and  {c)(l)(i). 
558.485(a)(21)  and  (a)(25).  and 
558.625(b)(84)  to  remove  those  portions 
which  reflect  approval  of  these  NADA's. 

Also,  with  withdrawal  of  approval  of 
these  NADA's.  these  firms  are  no  longer 
sponsors  of  approved  NADA's. 
Therefore.  21  CFR  510.600(c)(1)  and 
(c)(2)  are  amended  to  remove  entries  for 
the  firms. 


List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520  and  524 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  520,  524,  and  558  are    . 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
353,  360b.  371,  379e. 

{Siaeoo    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 


removing  the  entries  for  "Growmark, 
Inc.,"  "Mountaire  Vitamins,  Inc.," 
"Sandoz  Agro,  Inc.,"  and  "Zenith 
Laboratories,  Inc.."  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entries 
for  "000172",  "011536",  "020275",  and 
"043734". 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.3906    [AmendMl] 

4.  Section  520.390b  Chloramphenicol 
capsules  is  amended  in  paragraph  (b)(1) 
by  removing  "000172". 

§S20.2345a    [Amended] 

5.  Section  520.2345a  Tetracycline 
hydrochloride  capsules  is  amended  by 
removing  paragraph  (b)(4). 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

6.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

$524.1742    [Amended] 

7.  Section  524.1742  N- 
(Mercaptomethyl)  phthalimide  S-(0.0- 
dimethyl  phoaphorodithioate) 
emulsifiable  liquid  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"and  011536". 

PART  55&--NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

8.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authmity:  21  U.S.C.  360b.  371. 

§558.274    [Amended] 

9.  Section  558.274  Hygromycin  B  is 
amended  by  removing  and  reserving 
paragraph  (a)(6)  and  in  the  table  in 
paragraph  (c)(l)(i),  under  the  "sponsor" 
column,  by  removing  "043734". 

§558.485    [Amended] 

10.  Section  558.485  Pyrantel  tartrate 
is  amended  by  removing  and  reserving 
paragraphs  (a)(21)  and  (a)(25). 

§558.625    [Amended] 

11.  Section  558.625  Tylosin  is 
amended  by  removing  and  reserving 
paragraph  (b)(84). 

Dated:  )anuary  8, 1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-2410  Filed  1-30-98:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  203 

RIN  0790-AG14 

Technical  Assistance  for  Public 
Participation  (TAPP)  in  Defense 
Environmental  Restoration  Activities 

AGENCY:  OfBce  of  the  Deputy  Under 
Secretary  of  Defense  for  Environmental 
Security  (DUSD(ES)),  DOD. 
action:  Final  rule. 

SUMMARY:  Pursuant  to  the  National 
Defense  Authorization  Act  (NDAA)  of 
1996,  the  Department  of  Elefense  (DoD) 
is  finalizing  a  rule  to  provide  technical 
assistance  to  local  commimity  members 
of  Restoration  Advisory  Boards  (RABs) 
and  Technical  Review  Committee 
(TRCs).  RABs  and  TRCs  are  established 
to  review  and  comment  on  DoD 
environmental  restoration  activities  at 
military  installations  and  formerly  used 
defense  sites  within  the  United  States 
and  its  territories. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  2. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Ferrebee  or  Marcia  Read,  Oflice 
of  the  Deputy  Under  Secretary  of 
Defense  for  Environmental  Security, 
3400  Defense  Pentagon,  Washington, 
D.C.,  20301-3400,  telephone  (703)  697- 
5372  or  (703) 697-7475. 
SUPPLEMENTARY  INFORMATION:  The 
official  record  for  this  rulemaking  is 
kept  in  a  paper  format.  Accordingly, 
DoD  has  transferred  all  electronic  or 
digital  comments  received  into  paper 
form  and  placed  them  into  the  official 
record,  with  all  of  the  comments 
received  in  writing. 

The  Department  of  Defense's 
responses  to  comments  have  been 
incorporated  in  a  response  to  comments 
document,  which  has  been  placed  into 
the  official  record  for  this  rulemaking. 
The  major  comments  and  responses  are 
discussed  in  the  Response  to  Comments 
section  of  this  preamble. 

Any  person  wishing  to  review  the 
official  record,  or  be  provided  copies  of 
documents  in  the  official  record,  for  this 
rulemaking  should  contact  Patricia 
Ferrebee  at  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Environmental 
Security,  3400  Defense  Pentagon, 
Washington,  DC.  20301-3400.  in 
writing,  or  by  telephone  at  (703)  697- 
5372. 
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A.  TAPP  Process 

B.  Eligible  Applicants 

C.  Eligible  Activities 
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Participation  Provider  Qualifications 
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A.  Regulatory  Impact  Analysis  Under 
Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates 

L  Legal  Authority 

This  rule  is  issued  under  the  authority 
of  Section  2705  of  Title  10.  United 
States  Code.  Subsections  (c)  and  (d)  of 
Section  2705  encourage  the  Department 
of  Defense  to  establish  either  a 
Technical  Review  Committee  (TRC)  or 
Restoration  Advisory  Board  (RAB)  to 
review  and  comment  on  DoD  actions  at 
military  installations  undertaking 
environmental  restoration  activities. 
Section  2705(e)  permits  the  Department 
of  Defense  to  obtain,  from  private  sector 
sources,  technical  assistance  to  help 
TRps  and  RABs  better  understand  the 
scientific  and  engineering  issues 
underlying  an  installation's 
environmental  restoration  activities. 
TRCs  and  RABs  may  request  this 
assistance  only  if: 

(1)  The  TRC  or  RAB  demonstrates  that 
the  Federal,  State,  and  local  agencies 
responsible  for  overseeing 
environmental  restoration  at  the 
installation  and  DoD  persormel  do  not 
have  the  technical  expertise  necessary 
for  achieving  the  objective  for  which  the 
technical  assistance  is  to  be  obtained;  or 

(2)  The  technical  assistance — 

(a)  Is  likely  to  contribute  to  the 
efficiency,  effectiveness,  or  timeliness  of 
environmental  restoration  activities  at 
the  installation;  and 

(b)  Is  likely  to  contribute  to 
i:ommunity  acceptance  of 
environmental  restoration  activities  at 
the  installation. 

•  Funding  for  this  technical  assistance 
program  will  come  bom  the 
Environmental  Restoration  Accoimts 
established  for  ^iny.  Navy,  and  Air 
Force  for  operating  installations,  and 
fi-om  the  DoD  Component's  base  closure 
account  for  transferring  or  closing 
installations.  For  Defense  Agencies  the 
Defense-Wide  environmental  restoration 
account  wrill  be  the  source  of  funds  for 
assistance  at  operating  installations.  The 
Environmental  Restoration  Accoimt  for 
Formerly  Used  Defense  sites  will  fund 
technical  assistance  at  formerly  used 
defense  sites. 
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n.  Background 

Over  the  past  several  years,  the 
Department  of  Defense  has  participated 
as  a  member  of  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  (FFERDC).  This  committee, 
comprised  of  a  wide  range  of 
stakeholders,  was  chartered  by  the 
Environmental  Protection  Agency  (EPA) 
to  develop  consensus  poUcy 
recommendations  for  improving 
environmental  restoration  at  Federal 
facihties.  In  February  1993,  the  FFERDC 
issued  the  "Interim  Report  of  the 
FFERDC:  Recommendations  for 
Improving  the  Federal  Facilities 
Environmental  Restoration  Decision- 
Making  and  Priority-Setting  Processes." 
This  report  recommended  that  Federal 
agencies  become  more  proactive  in 
providing  information  about  restoration 
activities  to  stakeholders  and  that 
citizen  advisory  boards  be  established  to 
provide  advice  to  government  agencies 
that  conduct  restoration  at  Federal 
facilities.  This  report  also  suggested  the 
initiation  of  technical  assistance 
funding. 

The  Dei>artment  of  Defense  has  issued 
policy  for  establishing  RABs  at  its 
installations  and  formerly  used  defense 
sites.  On  September  9.  1993,  the 
Department  of  Defense  issued  policy  for 
establishing  RABs  at  installations 
designated  for  closure  or  realignment 
under  the  BRAC  Acts  of  1988  and  1990 
where  property  will  be  available  for 
transfer  to  the  community.  On  April  14, 
1994,  the  Department  of  Defense  issued 
RAB  policy  for  non-closing  installations 
as  part  of  Management  Guidance  for 
Execution  of  the  FY94/g5  and 
Development  of  the  FY96  Defense 
Environmental  Restoration  Program 
(DERP).  The  policy  called  for  the 
establishment  of  RABs  at  DoD 
installations  where  there  is  sufficient, 
sustained  community  interest.  Criteria 
for  determining  sufficient  interest  are: 
(1)  a  government  agency  request  that  a 
RAB  be  formed:  (2)  Gfty  local  residents 
sign  a  petition  requesting  that  a  RAB  be 
formed;  (3)  an  installation  determines 
that  a  RAB  is  needed;  or  (4)  the  closiire 
or  realignment  of  an  installation 
involves  the  transfer  of  property  to  the 
community.  On  September  27.  1994,  the 
Department  of  Defense  and  EPA  issued 
joint  RAB  guidehnes  on  how  to  develop 
and  implement  a  RAB.  Finally,  on 
August  &.  1996,  the  Department  of 
Defense  proposed  regulations  governing 
the  characteristics,  composition,  and 
establishment  of  RABs  pursuant  to  the 
National  Defense  Authorization  Act 
(NDAA)  for  1995  (61  FR  40764-40772). 

The  proposed  of  a  RAB  is  to  bring 
together  people  who  reflect  the  diverse 


interests  within  the  local  community. 
enabUng  an  early  and  continual  flow  of 
information  among  the  affected 
community,  the  Department  of  Defense, 
and  environmental  oversight  agencies. 
Recognizing  the  importance  of  citizen 
participation  in  the  environmental 
restoration  process.  Congress  authorized 
the  provision  of  technical  assistance  to 
aid  pubUc  participation  in  Section  326 
of  NDAA-95.  In  response  to  this 
authority,  the  Department  of  Defense 
published  a  Notice  of  Request  for 
Comments  (May  24, 1995,  60  FR  27460- 
27463)  on  alternative  methods  for 
funding  technical  assistance.  In  1996, 
Congress  revised  this  authority  in 
Section  324  of  NDAA-96.  This  final  rule 
establishes  regulations  for  DOD 
Components  to  provide  technical 
assistance  to  RABs  and  TRCs,  and 
details  the  specific  requirements  for 
obtaining  this  assistance  consistent  with 
this  new  authority.  Proposed  regulations 
regarding  the  characteristics, 
composition,  and  establishment  of  RABs 
were  previously  published  on  August  6, 
1996  (61  FR  40764-40772). 

The  Department  of  Defense  published 
a  proposed  rule.  Technical  Assistance 
for  Pubhc  Participation  (TAPP)  in 
Defense  Environmental  Restoration 
Activities,  on  December  27. 1996  (61 
FR,  68174-68197).  Public  comments  on 
this  proposed  rule  were  considered  and, 
where  appropriate,  incorporated  into 
this  final  rule. 

m.  Summary  of  Significant  Changes 
From  Propoaed  Rule 

The  substance  of  this  final  rule  does  ' 
not  differ  significantly  bom  the 
proposed  rule  published  on  December 
27, 1996.  Principal  among  the  changes 
is  the  addition  of  an  appeals  process, 
described  more  fully  in  Section  IV  of 
this  preamble  and  located  in  Section 
203.19  of  the  final  rule.  Because  of 
devolvement  of  the  Defense 
Environmental  Restoration  Account,  the 
authority  to  grant  waivers,  in  section 
203.4.  has  b^n  delegated  to  the  DoD 
Component  Secretary,  or  equivalent,  for 
the  installation  in  question.  In  addition, 
the  Department  of  Defense  has,  in 
section  203.10,  clarified  the  types  of 
projects  that  will  be  eligible  for  TAPP 
funding. 

IV.  Description  of  the  Final  Rule  and 
Responses  to  Major  Comments 

This  rule  finalizes  the  proposed  rule 
"Technical  Assistance  for  Public 
Participation  (TAPP)  in  Defense 
Environmental  Restoration  Activities" 
(61  FR,  68174-68197).  This  section 
explains  the  DoD's  final  action,  based 
on  the  rationale  presented  in  the 


proposed  rule  and  the  DoD's  review  of 
the  public  comments. 

To  facilitate  the  reader's  review  of  this 
final  rule  and  to  streamline  the  overall 
structvue,  this  section  also  contains  the 
DoD's  responses  to  the  most  significant 
comments  after  each  of  the  topics 
discussed.  If  a  particular  section  does 
not  contain  a  response  to  conunent 
section,  then  either  no  comments  were 
received  on  that  topic,  or  the 
Department  of  Defense  has  chosen  to 
place  its  response  in  the  background 
document  entitled  "Technical 
Assistance  for  PubUc  Participation 
Response  to  Comments  Baclqground 
Document."  This  backgroimd  document 
contains  a  complete  discussion  of  the 
DoD's  responses  to  comments  and  can 
be  found  in  the  docket  for  this 
rulemaking.  This  document  provides  a 
complete  record  of  the  public  comments 
followed  by  the  DoD's  responses. 

A.  TAPP  Process 

An  overview  of  the  process  by  whidi 
community  membera  of  RABs  and  TRCs 
can  obtain  technical  assistance  is 
provided  in  Sections  203.4  and  203.5  of 
the  final  rule.  The  process  begins  with 
an  evaluation  by  the  community 
memben  of  RABs  and  TRCs  of  their 
technical  assistance  needs  and  whether 
these  needs  can  be  met  by  existing 
avenues  of  support.  These  other 
available  sources  of  assistance  can 
include  the  installation's  restoration 
contracton,  installation  or  other  DoD 
personnel,  RAB  or  TRC  membera. 
volunteer  sources  from  within  the 
community,  or  state,  local,  or  federal 
personnel  responsible  for  the  overeight 
of  restoration  activities  at  the 
installation.  If  these  sources  cannot 
provide  the  needed  assistance,  or  if  the 
selection  of  an  alternate  provider  will 
contribute  to  environmental  restoration 
activities  and  the  community 
acceptance  of  such  activities,  the 
community  membera  of  RABs  and  TRCs 
may  submit  to  the  installation  a  request 
for  technical  assistance.  This  request 
should  specify  in  as  much  detail  as 
possible  the  type  of  assistance 
requested,  the  timeframe  for  which  the 
assistance  is  required,  and,  if  known, 
one  or  more  potential  providers. 

Based  upon  the  details  provided  in 
the  request,  the  installation  commander 
or  other  designated  authority  will 
determine  whether  the  project  meets  the 
eligibility  requirements  outlined  in  this 
final  rule.  If  the  project  is  not  approved, 
the  RAB/TRC  will  receive  a  written 
explanation  for  that  decision.  If  the 
project  is  approved,  the  installation 
commander  will  forward  the  application 
to  the  appropriate  contracting  authority. 
The  contracting  authority  will  issue 


purchase  ordere  to  obtain  the  desired 
techiucal  assistance  subject  to  certain 
funding  limitations.  If  multiple 
purchase  ordera  are  needed  to  assist 
community  membera  of  a  particular 
RAB  or  TRC,  the  combined  siun  of  these 
purchase  ordera  cannot  exceed  $100,000 
or,  during  any  one  year,.the  lesser  of 
$25,000  or  1  percent  of  the  installation's 
projected  environmental  restoration 
cost-to-complete.  Note  that  these 
limitations  refer  to  the  maximtun 
allowable  technical  assistance  funding 
per  RAB/TRC.  Resources  available 
within  a  given  year  may  vary.  In 
addition,  the  hinds  to  support  RABs  and 
TRCs  and  now  TAPP  derive  from  the 
same  budget  that  funds  installation 
environmental  investigations  and 
cleanup. 

The  government  is  required  to  follow 
the  rules  and  regtilations  for  purchase 
ordera  as  outlines  in  the  Federal 
Acquisition  Regulations  (FAR)  (48  CFR 
Part  13).  As  a  result,  the  government 
cannot  direct  awards  to  a  specified 
supplier  unless  the  procurement  is 
under  $2,500.  and  then  only  if  the  cost 
is  comparable  to  other  suppliera.  For 
procurements  over  $2,500  but  under 
$100,000,  the  acquisition  is  reserved  for 
small  businesses,  unless  there  is  a 
reasonable  expection  that  small 
businesses  could  not  provide  the  best 
scientific  and  technological  sources 
consistent  with  the  demands  of  the 
proposed  acquisition  for  the  best  mix  of 
cost,  performance,  and  schedules. 
Fiuthermore,  the  award  must  be  on  a 
competitive  basis.  The  Department  of 
Defense  will  solicit  bids  from  those 
providera  meeting  the  criteria  and  will 
select  a  provider  offering  the  best  value 
to  the  government.  Should  the 
procurement  process  identify  a  qualified 
respondent  other  than  the  proposed 
provider(s)  identified  by  the  RAB/TRC, 
or  fail  to  identify  any  qualified 
respondents,  the  RAB/TRC  will  be 
consulted  prior  to  the  award  of  a 
purchase  order.  If  the  Department  of 
Defense  determines  that  the  TAPP 
request  represents  an  eUgible  project  for 
which  no  funds  are  available,  it  will  ask 
the  RAB  or  TRC  to  specify  whether  the 
project  should  be  reconsidered  upon  the 
availability  of  additional  funds. 

Community  members  of  RABs  and/or 
TRCs  must  comply  with  the  reporting 
requirements  estabUshed  in  Section 
203.14  of  this  rule. 

Response  to  Comments 

One  commenter  indicated  that  the     . 
language  in  the  proposed  rule  seems  to 
indicate  that  support  is  only  to  be 
provided  for  projects  that  will  assist  in 
improving  public  support  of  DoD 
cleanup  projects.  The  commenter  noted 


that  the  public  may  have  alternate 
viewpoints  on  such  issues  as:  the  need 
for  cleanup,  risk  levels,  technology  to  be 
used,  etc. 

The  commenter  believes  that  support 
should  be  provided  to  explore  these 
issues  as  well,  not  just  projects  which 
validate  DoD  decisions. 

In  response,  the  Department  of 
Defense  intends  that  support  be 
provided  to  allow  the  RAB/TRC 
membera  to  better  underatand  and 
provide  input  into  DoD's  decision 
process,  and  does  not  agree  with  the 
commenter  that  the  rule  impUes  that 
support  will  be  provided  only  for 
projects  that  validate  DoD's  position. 

Some  commentere  expressed  concern 
that  approval  for  TAPP  projects  goes 
through  the  installation  commander. 

In  response,  the  installation 
commander  has  ultimate  authority  for 
the  installation  restoration  program  at 
his/her  installation,  and  the  Department 
of  Defense  feels  it  is  the  responsibiUty 
of  that  commander  (or  other  service- 
designated  authority)  to  make  the 
decisions  affecting  the  installation's 
cleanup  budget  and  its  ability  to  meet 
cleanup  goals  and  requirements.  Each 
installation  commander  or  designated 
authority  will  receive  guidance  to  help 
determine  approval  processes  for 
potential  TAPP  projects.  In  the  event  the 
RAB  does  not  agree  with  the  decision  of 
the  installation  commander,  it  can 
appeal  the  decision  through  the  appeals 
process  outlined  in  section  203.19  of  - 
this  final  rule. 

Several  commentera  questioned  the 
funding  process  to  be  used.  For 
instance,  one  commenter  inquired 
whether  RABs  would  have  access  to  a 
full  year's  allowance  (presiunably 
meaning  the  full  aimual  funding  amount 
of  $25,000  or  1%  of  the  installation's 
total  projected  environmental 
restoration  cost-to-complete),  even  if  the 
fijst  project  is  less  than  that  amount. 
Other  commentere  wanted  to  clarify 
whether  approval  would  be  subject  to 
available  funding,  or  if  there  was 
instead  a  "guarantee"  of  support. 
Finally,  several  conunentera  stated  that 
TAPP  support  should  be  readily 
available,  or  projects  could  suffer  while 
waiting. 

When  RABs/TRCs  identify  a  need  for 
technical  assistance,  the  Department  of 
Defense  will  program  funds  for  TAPP 
support.  The  sources  of  TAPP  funding 
are  the  Environmental  Restoration 
Accoimts  estabUshed  for  the  DoD 
ComfKjnents.  Therefore,  it  com{>etes 
with  study,  cleanup,  and  even  RAB 
funding.  'The  installations,  with  input 
from  their  RAB/TRCs,  will  have  to 
determine  how  tradeoffs  will  be  made 
between  these  important  activities.  It  is 


DoD's  intention  that  once  a  project  is 
identified  and  approved,  the 
procurement  of  a  provider  will  occur  as 
quickly  as  possible  to  avoid  potential 
impacts  on  installation  schedules. 
However,  procurement  of  the  assistance 
provider  is  subject  to  availability  of 
funds. 

Each  DoD  Component  will  establish 
procediues  for  TAPP  funding.  They  will 
not  automatically  set  aside  $25,000  or 
1%  of  the  installation's  total  projected 
environmental  restoration  cost-to- 
complete  for  each  RAB/TRC  for  TAPP 
each  year,  because  some  RABs/TRCs 
may  not  need  TAPP  support.  There  are 
no  restrictions  to  having  more  than  one 
TAPP  project  a  year  as  long  as  the 
annual  limit  of  $25,000  or  1%  of  the 
installation's  total  projected 
environmental  cost-to-complete  is  not 
exceeded. 

Commenters  questioned  whether  the 
criteria  established  for  obtaining 
technical  support  can  ever  be  met.  For 
example,  the  first  criteria  states  that 
TRCs  and  RABs  may  request  assistance 
only  if  they  demonstrate  that  the 
Federal,  State,  and  local  agencies 
responsible  for  overseeing 
environmental  restoration  at  the 
installation  do  not  have  the  technical 
expertise  necessary  for  achieving  the 
objective.  The  commenter  believes  this 
argument  will  be  difficult  to  make. 
Additionally,  the  conunenter  wants  to 
know  what  is  required  to  show  that 
support  isn't  available  through  these 
sources?  The  commenter  continued  in 
his  argtunent  that  the  criteria  for 
obtaining  assistance  were  imlikely  to  be 
met.  He  stated  that  the  criteria  regarding 
enhancing  the  timeliness  of  restoration 
activities  at  the  installation  is  certainly 
not  helped  by  the  involvement  of  a  new 
contractor.  Finally,  the  conunenter 
stated  that  the  final  criterion  that  the 
technical  assistance  will  contribute  to 
community  acceptance  of  the 
installation's  restoration  activities,  is 
likely  not  to  be  met  by  bringing  in 
outside  opinion. 

In  response,  the  criterion  cited  by  the 
commenter  was  imposed  by  the  NDAA 
of  1996  and  are  intended  to  conserve 
limited  resoiuces  for  TAPP  funding  and 
to  encoiuage  the  use  of  all  available 
resoiut^s.  The  Department  of  Defense 
anticipates  that  much  of  the  technical 
expertise  required  by  RABs  will  be 
available  through  existing  installation 
environmental  restoration  contractora  or 
through  the  regulatory  and/or 
installation  or  other  DoD  persoimel 
working  on  the  program.  The 
Department  of  Defense  encourages  the 
use  of  these  resources  to  the  maximum 
extent  possible,  and  notes  that 
commentera  &t)m  some  RABs  were  quite 
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vocal  in  their  support  for  these  avenues 
of  support.  Other  sources  of  support, 
such  as  volunteer  services  from  local 
universities  or  other  experts  or 
assistance  from  states  and  local  health 
and  enviroiunental  organizations, 
should  also  be  considered  to  preserve 
limited  TAPP  resources.  However,  there 
may  be  circumstances,  such  as  specific 
knowledge  of  local  environmental 
conditions  or  knowledge  of  an 
alternative  technology,  which  require 
expertise  not  available  through  Federal, 
State,  or  local  oversight  agencies.  In 
these  instances,  the  only  requirement  is 
that  the  RAB  provide  a  statement  in 
their  request  for  technical  assistance 
that  states  why  their  requirements 
cannot  be  met  by  those  agencies.  The 
Department  of  IDefense  also  points  out 
that  the  criterion  noted  above  is  one  of 
two  criteria  for  obtaining  assistance, 
either  one  of  which  is  sufficient.  The 
full  text  of  the  second  criterion  cited  by 
the  commenter  refers  to  enhancing  the 
efficiency,  effectiveness,  or  timeliness  of 
environmental  restoration  activities.  To 
that  end,  the  Department  of  Defense 
believes  that  an  informed  RAB 
membership  is  better  able  to  contribute 
to  the  restoration  program  than  one 
unfamiliar  with  technical  details. 

Fiiudly  the  Department  of  Defense 
believes  that  community  acceptance 
may  be  enhanced  through  the 
contributions  of  outside  soiut:es  of 
expertise,  particularly  when  that  source 
can  verify  to  the  community  that  the 
proposed  restoration  activities 
advocated  by  the  Department  of  Defense 
are  appropriate.  Community  acceptance 
is  greatly  influenced  by  community 
understanding.  Technical  assistance  is 
intended  to  increase  the  RAB's 
understanding  of  the  DoD 
environmental  restoration  program  so 
that  they  may  make  meaningful 
contributions  to  the  process.  As  RAB 
input  is  incorporated  into  the 
restoration  program,  environmental 
restoration  becomes  a  cooperative  efibrt 
involving  all  stakeholders.  Carefully 
defining  the  type  of  assistance  needed 
will  Umit  the  possibility  that  the 
introduction  of  a  new  contractor  will    , 
hinder  rather  than  enhance  community 
imderstanding. 

B.  Eligible  Applicants 

Eligible  applicants  for  TAPP  are 
community  members  of  RABs  or  TRCs 
estabUshed  in  accordance  with  32  CFR 
part  202  (61  PR  40764-40772). 
Furthermore,  the  RABs  or  TRCs  must 
have  at  least  three  community  members 
to  ensure  community  interests  are 
broadly  represented.  The  applicant  must 
certify  that  the  request  represents  the 
wishes  of  a  simple  majority  of  the 


community  members  of  the  RAB  or 
TRC.  Certification  includes,  but  is  not 
limited  to,  the  results  of  a  roll  call  vote 
of  community  members  of  the  RAB  or 
TRC  documented  in  the  meeting 
minutes. 

Response  to  Comments 

Commenters  requested  clarification 
on  the  definition  of  community 
members  of  RABs  or  TRCs,  specifically 
whether  state  and  local  government 
officials  could  be  considered 
community  members  for  purposes  of 
this  final  rule. 

The  Department  of  Defense  considers 
state  and  local  government  employees 
on  the  RAB  or  TRC  to  have  full 
membership  in  that  body.  However,  for 

Surposes  of  determining  TAPP  projects, 
le  Department  of  Defense  intends  that 
RAB/TRB  commiuiity  members  be 
limited  to  residents  of  the  community 
affected  by  or  potentially  affected  by  the 
installation.  In  situations  where 
community  residents  are  also  members 
of  the  Federal,  state  or  local 
govenunent,  their  participation  in  the 
TAPP  process  would  not  be  excluded, 
provided  they  were  not  expressing 
opinions  clearly  derived  from  their 
status  as  govenunent  employees.  As 
with  the  proposed  RAB  nile,  however, 
the  Department  of  Defense  intends  that 
the  actual  operations  of  individual 
RABs  and  TRCs  be  determined  largely 
by  the  participants,  and  encourages  each 
organization  to  develop  its  own 
guidelines  for  determining  both 
membership  at  large  and  the  subset  of 
community  members  eligible  to  assist  in 
the  development  of  TAPP  projects. 

C.  Eligible  Activities 

TAPP  procurements  should  be 
pursued  by  Aie  RAB  or  TRC  only  to  the 
extent  that  Federal,  State,  or  local 
agencies  responsible  for  overseeing 
enviroiunental  restoration  at  the  facility 
do  not  have  the  necessary  technical 
expertise  for  the  proposed  project,  or  the 
proposed  technical  assistance  will 
contribute  to  the  efficiency, 
effectiveness,  or  timeliness  of 
enviroiunental  restoration  activities  at 
the  installation  and  is  likely  to 
contribute  to  community  acceptance  of 
those  activities. 

The  Ust  of  eligible  activities,  section 
203.10,  of  this  final  rule  has  been 
expanded  to  clarify  eligible  projects  and 
provide  examples.  The  final  rule  now 
provides  that  eligible  projects  include 
those  projects  designed  to: 

(1)  Interpret  technical  dociunents, 
such  as  installation  restoration  program 
site  investigation,  engineering,  and 
decision  dociunents;  risk  assessments, 
including  baseline  and  ecological  risk 


assessments  conducted  by  the 
installation;  and  health  assessments, 
such  as  those  conducted  by  Agency  for 
Toxic  Substances  and  Disease  R^stry 
(ATSDR). 

(2)  Assess  technologies. 

(3)  Participate  in  relative  risk 
evaluations. 

(4)  Understand  health  implications. 

(5)  Provide  technical  training,  where 
appropriate. 

Response  to  Comments 

Several  commenters  wanted  the  list  of 
eligible  projects  expanded  to  include 
some  form  of  community  outreach  and 
the  ability  to  generate  new  or  primary 
data.  In  response,  DoD  believes 
community  outreach  should  not  be  a 
part  of  the  TAPP  program.  Community 
outreach  is  a  fundamental  part  of  an 
installation's  community  relations 
program,  and  should  be  conducted 
within  the  context  of  that  program.  One 
mechanism  used  successfully  by  many 
installations  is  the  development  and 
publication  of  fact  sheets  or  newsletters, 
providing  important  information  to  the 
general  public  about  the  installation's 
restoration  program.  This  activity  is 
funded  by  the  installation's 
environmental  restoration  and  Base 
Realignment  and  Closure  (BRAC) 
fundkig,  which  covers  administrative 
costs  inciured  by  the  RABs.  The 
Department  of  I>efense  beUeves  that  the 
goal  of  the  TAPP  program  is  to  enhance 
participation  through  increased 
imderstanding  of  the  technical  issues  of 
the  cleanup  program,  and  maintains  that 
the  limited  funding  available  for  that 
purpose  should  be  directed  at  that  goal. 

The  generation  of  new  data  is  the 
responsibility  of  the  lead  agency — in 
this  case  the  Department  of  Defense. 
Furthermore,  the  Department  of  Defense 
works  closely  with  the  regulatory 
agencies  to  develop  investigation 
strategies  to  ensure  potential  hazards  are 
adequately  characterized.  This 
consultation  and  codrdination  is  an 
important  part  of  the  partnership  the 
Department  of  Defense  maintains  with 
regulatory  agencies  as  cleanup  proceeds. 
If  the  RAB  identifies  a  circumstance 
where  additional  data  collection  may  be 
necessary,  these  concerns  should  be 
communicated  to  the  Department  of 
Defense,  where  the  final  decisions  on 
the  restoration  program  reside,  or  to  the 
appropriate  regulatory  agencies  if  the 
Department  of  Defense  is  not 
responsive. 

D.  Technical  Assistance  for  Public 
Participation  Provider  Qualifications 

The  Department  of  Defense  has 
determined  that  the  technical  assistance 


providers  must  possess  certain 
minimum  credentials.  These  include: 

(1)  Demonstrated  knowledge  of 
hazardous  or  toxic  waste  issues  and/or 
laws. 

(2)  Academic  training  in  a  relevant 
discipline  (e.g..  biochemistry, 
toxicology,  environmental  sciences, 
engineering). 

(3)  Ability  to  translate  technical 
information  into  tnms  understandable 
by  lay  persons. 

In  aadition,  technical  assistance 
providers  should  posses  the  following 
credentials  to  ensiue  they  will  be 
qualified  to  assist  the  community 
members  of  RABs  and  TRCs  in 
understanding  the  environmental 
restoration  program: 

(1)  Experience  working  on  hazardous 
or  toxic  waste  problems. 

(2)  Experience  in  making  technical 
presentations. 

(3)  Demonstrated  writing  skills. 

(4)  Previous  experience  working  with 
affected  individuals  or  community 
groups  or  other  groups  of  individuals. 

The  technical  assistance  provider's 
qualifications  will  vary  according  to  the 
type  of  assistance  to  be  provided. 
Community  members  of  the  RAB/TRC 
may  suggest  additional  provider 
qualifications  as  part  of  the  application 
for  technical  assistance.  These 
additional  qualifications  may  be  used  by 
the  Department  of  Defanse  to  target  the 
most  appropriate  fwoviders  during  the 
procurement  process.  Examples  of  such 
criteria  could  include  prior  work  in  the 
area,  knowledge  of  local  environmental 
conditions  or  laws,  specific  technical 
capabilities,  or  other  relevant  expertise. 

Response  to  Comments 

•  One  commenter  noted  that  non-profits 
and  universities  should  be  eligible 
TAPP  contractors. 

In  response,  it  was  not  the 
Department  of  Defense's  intent  to 
exclude  qualified  TAPP  providers  from 
ehgibihty,  in  either  the  proposed  TAPP 
rule  or  this  final  rule.  However,  the  use 
of  purchase  orders  to  obtain  support 
does  require  the  Department  of  Defense 
to  follow  procurement  policies  outlined 
in  the  FAR  (48  CFR  Part  13).  Purchase 
orders  are  generally  reserved  for  small 
businesses  unless  one  of  several 
situations  apply.  In  circumstances 
where  small  businesses  cannot  be 
identified  that  meet  the  criteria  for 
procurement,  a  contract  can  be  awarded 
to  a  qualified  bidder  that  is  not  a  small 
business.  Examples  of  such 
circumstances  include  situations  where 
conflict  of  interest  precludes  otherwise 
acceptable  small  businesses  from 
participat^>n,  where  knowledge  of 
specific  technical  capabilities  or  of 


specific  proprietary  technologies  is 
required.  The  Department  of  Defense 
recognizes  that  in  many  instances,  RAB 
requirements  for  support  will  specify 
criteria  for  the  potmtial  provider  that 
may  be  met  only  by  non-profits  or 
universities,  and  envisions  no 
difficulties  in  awarding  procurements  to 
these  types  of  institutions.  As  part  of  the 
guidance  under  development  for  this 
program,  the  Department  of  Defense  will 
provide  information  to  assist  RABs  and 
the  DoD  contracting  officers  in 
determining  appropriate  circumstances 
for  contracting  with  technical  assistance 
providers  that  are  not  small  businesses. 

E.  Submission  of  Application 

The  applicant  must  submit  a  TAPP 
appUcation  to  begin  the  TAPP 
procurement  process.  The  application 
form  is  included  as  Appendix  A  of  this 
part  and  can  be  obtained  from  the  DoD 
installation,  the  miUtary  department 
headquarters,  or  directly  from  the 
Department  of  Defense,  Office  of  the 
Deputy  Under  Secretary  of  Defense  for 
Environmental  Security,  3400  Defense 
Pentagon,  Washington,  D.C.  20301- 
3400,  telephone  (703)  697-5372  or  (703) 
697-7475. 

The  applications  will  not  be    ' 
considered  complete  until  the  following 
data  elements  have  been  entered  into 
the  form: 

(a)  InstallatioiL 

(b)  Source  of  TAPP  request  (name  of 
RAB  or  TRC). 

(c)  Certification  of  majority  request. 

(d)  RAB/TRC  contact  point  for  TAPP 
project. 

(e)  Project  title. 

(f)  Project  type  (e.g.,  data 
interpretation,  training,  etc.). 

(g)  Project  purpose  and  description 
(descriptions,  time  and  locations  of 
products  or  services  desired). 

(h)  Statement  of  eligilality  of  project, 
(i)  Proposed  provider,  if  known. 
())  Specific  quaUfications  or  criteria 
for  provider. 

Response  to  Comments 

A  few  commenters  argued  that  the 
appUcation  process  is  to  complex.  They 
noted  that  support  might  be  required 
just  to  pr^Mre  the  project  description 
and/or  the  appUcation. 

The  principal  requirement  for  the 
RABs  in  applying  for  technical 
assistance  is  too  develop  a  project  that 
meets  their  needs  in  understanding  ' 
some  aspect  of  the  installation's 
restoration  program.  Once  this  need  has 
been  communicated  to  the  Department 
of  Defense,  the  government  assumes  the 
responsibiUties  for  obtaining  and 
monitoring  the  performance  of  the 
technical  assistance  provider.  The 


appUcation  form  merely  formaUzes  the 
process  the  RABs  should  go  through  to 
develop  their  project  requirements. 
Additional  details,  such  as  information 
about  a  potential  technical  assistance 
provider,  are  optional  and  are  only 
intended  to  help  speed  up  the 
procurement  process. 

Other  commenters  stated  that  RABs 
and  TRCs  should  have  access  to 
additional  support,  either  through  an 
additional  purchase  order  or  through 
access  to  third  party  expertise,  such  as 
could  be  provided  by  Technical 
Outreach  Services  to  Communities 
(TOSC)  providers,  in  order  to  determine 
the  requirements  for  their  TAPP  project. 
(TOSC  is  a  program  of  the 
Environmental  Protection  Agency's 
Hazardous  Substance  Research  Centers 
to  provide  information,  technical  and 
educational  training,  workshops,  and 
site  assistance  for  communities  and 
RABs  dealing  with  hazardous  substance 
issues.) 

In  response,  the  Department  of 
Defense  beUeves  the  RABs,  in  concert 
with  other  members  of  the  pubUc,  if 
necessary,  are  best  positioned  to 
determine  their  needs  for  technical 
support.  The  Department  of  Defense, 
State,  and  local  government  members  of 
the  RAB  wiU  be  available  for  support  in 
developing  and  preparing  a  TAPP 
request,  should  the  RAB  community 
members  desire  their  input. 
Furthermore,  guidance  to  assist 
communities  and  DoD  installations  with 
this  program  is  currently  under 
development  by  the  Department  of 
Defense  and  wiU  be  available  to  RAB 
members.  - 

One  commenter  stated  that 
preparation  of  the  "^APP  request 
imposes  too  much  burden  on  the  RAB 
with  no  reimbursement  for  time  and 
effort.  The  commenter  beUeved  that  this 
effort  should  be  an  eligible  expense. 

The  Department  of  Defense  reiterates 
that  the  TAPP  request  merely  puts  in 
writing  the  desires  of  the  community   - 
membm  of  the  RAB  to  procure 
technical  assistance.  As  such,  the 
principal  required  information  is  a 
description  of  the  proposed  project.  The 
Deptartment  of  Defense  has  minimized 
the  burden  to  community  members  of 
RABs/TRCs  by  developing  a  short 
appUcation  form  and  performing  the 
contract  administration. 

F.  Appeals  Process 

Although  not  ^>ecifically  raised  as  an 
issue  by  commenters,  the  Department  of 
Defense  recognizes  that  disputes  can 
arise  at  several  junctures  in  the  TAPP 
process.  Three  situations  in  which 
disagreements  could  occur  are: 
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(a)  The  RAB/TRC  may  dispute  the 
findings  of  the  installation  commander 
that  the  proposed  TAPP  project  is 
ineligible,  either  because  of  the  foiluie 
of  the  RAB  to  adequately  consider 
alternate  sources  of  assistance  or 
because  the  project  does  not  meet  the 
eligibility  criteria  established  in  the 
final  rule. 

(b)  The  RAB  may  dispute  the  findings 
of  the  contracting  officer  that  (1)  the 
preferred  provider  is  inadequate,  (2)  the 
preferred  provider  is  not  cost  efl^ective, 
or  (3)  other  providers  identified  in  the 
acquisition  process  more  clearly  meet 
the  requirements  of  the  task. 

(c)  After  the  selection  of  a  provider,  a 
dispute  can  arise  because  the 
government  contracting  officer  and  the 
RAB/TRC  do  no  agree  that  the  provider 
has  met  the  terms  of  the  procurement. 
In  this  situation,  the  process  outlined  in 
the  FAR  1*6  CFR  Part  46)  would  apply. 

There  is  a  sincere  desire  by  the 
Department  of  Defense  to  avoid  disputes 
and  to  foster  an  atmosphere  of 
cooperation  between  the  RAB  or  TRC 
and  the  installation.  Each  OoD 
Component  has  e  hierarchical 
organizational  structure  with  clearly 

defined  rKa<na.^f.<^imniinH   In  the 
event  that  disputes  do  occitf,  appeals 
%vill  be  considered  within  the  chain-of- 
command,  and.  in  general,  will  be 
resolved  at  the  lowest  possible  level. 
The  highest  level  of  appeal  will  be  at  the 
DoD  Component  Deputy  Assistant 
Secretary  level  with  authority  over  the 
environmental  restcuvtion  and  BRAC 
environmental  programs.  In  all  cases, 
inherently  governmental  functions,  such 
as  records  of  decision,  are  not  subject  to 
appeal,  and  issues  regarding  contracting 
must  be  governed  by  the  FAR  (48  CFR 
Part  37). 

V.  AdminialTative  Requirements/ 
Complianca  With  Executive  Order 

A.  Regulatory  Impact  Analysis  Under 
Executive  Order  12866 

Under  Executive  Order  12866 
(October  4, 1093.  58  FR  S173S).  the 
Department  of  Defianae  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  Section  3(f), 
the  order  defines  a  "significant 
regulation  action"  as  an  action  that  is 
likely  to  result  in  a  rule:  (1)  Having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affscting  a  sector  of  the 
economy,  productivity,  com(>etition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 


refisned  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  the  OMB  has 
determined  this  rule  is  a  "significant 
regulatory  action"  because  it  may  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  the  OMB 
for  review,  and  any  comments  cur 
changes  made  in  response  to  the  OMB 
suggestions  or  recommendations  mtUI  be 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  uat  agencies  evaluate  the 
effects  of  rules  for  three  types  of  small 
entities: 

(1)  Small  Businesses  (as  defined  in 
the  Small  Business  Administration 
regulations); 

12)  Small  organizations 
(independently  owned,  non-dominant 
in  their  field,  non-profit);  and 

(3)  Small  government  jiirisdictions 
(serving  conununities  of  less  than 
SO.OOOpeople). 

The  Department  of  Defense  has 
considered  the  interests  of  small 
businesses  and  small  organizations  by 
means  of  the  use  of  purchase  orders  to 
obtain  technical  assistance.  As  stated  in 
the  FAR  (48  CFR  Part  13).  those 
purchase  orders  under  $100,000  are 
reserved  for  small  businesses,  unless  it 
can  be  demonstrated  that  small 
businesses  are  unable  to  provide  the 
necessary  service  or  product.  Only  a 
limited  niunber  of  small  non-profit 
organizations  are  expected  to  be  afiiscted 
by  this  program  as  it  is  likely  that  only 
those  non-profit  organizations  located 
near  Department  of  Defense  installations 
with  ongoing  environmental  restoration 
programs  will,  in  most  cases,  provide 
the  requested  technical  assistance.  The 
Department  of  Defense  was  careful  not 
to  impose  additional  reporting 
requirements  on  the  public  and  to  stay 
within  the  reporting  requirements  quota 
for  procurements.  In  keeping  with  the 
Simplified  Acquisition  Procedures 
(SAP),  the  Department  of  Defense  has 
sought  to  increase  the  dollar  amount  of 
small  purchase  orders  to  simplify  the 
prociuement  process.  The  Department 
of  Defense  has  deliberately  written  the 
regulations  to  encourage  small  entities 


to  apply.  Given  theiimited  funding 
available  to  this  program  and  the 
process  outlined  of  Section  203.4  of  this 
final  rule,  it  is  not  expected  that  diis 
rulemaking  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  therefore, 
no  Regulatory  Flexibility  Analysis  is 
necessary. 

C.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperworic  Reduction 
Act  of  1995,  the  reporting  and  record 
keeping  provisions  of  this  final  nile 
were  st^mitted  to  the  OMB  for  review 
under  Section  3507(d)  of  the  Act. 

The  collection  of  inifoimation  is 
necessary  to  identify  products  or 
services  requested  by  community 
members  of  RABs/TRCs  to  aid  in  their 
participation  in  the  Department  of 
Defense's  environmental  restoration 
program,  and  to  meet  Congressional 
reporting  requirements. 

Respondents  are  community  members 
of  restoration  advisory  boards  or 
technical  review  committees  requesting 
technical  askistanoe  to  interpret 
scimtific  and  engineering  issues 
regarding  the  nature  of  environmental 
hazards  at  an  installation.  This 
assistance  will  help  communities  in 
participating  in  the  cleanup  process. 
The  information,  directed  by  10  U.S.C 
2705.  will  be  used  to  determine  the 
eligibility  of  the  proposed  project,  begin 
the  procurement  process  to  obtain  the 
requested  products  or  services,  and 
determine  the  satisfaction  of  community 
memben  of  RABs/TRCs  receiving  the 
products  and  services. 

D.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
the  regulatory  actions  on  State,  Tribal, 
and  local  governmcnits  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Department  of  Defense  generally 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  a  Mrritten 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the 
Department  of  Defense  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  that  achieve  the 
objectives  of  the  rule.  The  provisions  of 
section  205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the 
Department  of  Defense  to  adopt  an 


alternative  other  than  the  least  costly, 
most  cost-effective,  or  least  biudensome 
alternative  if  the  Secretary  publishes 
with  the  final  rule  an  explanation  why 
that  alternative  was  not  adopted.  Before 
the  Department  of  Defense  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  into  the 
development  of  the  Department  of 
Defense's  regulatory  proposals  with 
significant  Federal  intergovernmental 
mandates,  and  informing,  educating, 
and  advising  them  on  compliance  with 
the  regulatory  requirements. 

The  Department  of  Defense  has 
determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditiues  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

List  of  SubjecU  in  32  CFR  Part  203 

Administrative  practice  and 
procedure.  Technical  assistance.  Public 
assistance  programs.  Environmental 
protection,  Federal  buildings  and 
facilities.  Organization  and  functions 
(Government  agencies). 

Title  32  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Subchapter  M,  is 
amended  to  add  part  203  to  read  as 
follows: 

PART  203— TECHNICAL  ASSISTANCE 
FOR  PUBUC  PARTIOPATION  (TAPP) 
IN  DEFENSE  ENVIRONMENTAL 
RESTORATION  ACTIVITIES 

203.1  Authority. 

203.2  Purpose  and  availability  of  referenced 
material. 

203.3  Definitions. 

203.4  Major  components  of  the  TAPP 
process. 

203.5  TAPP  process. 

203.6  Cost  principles. 

203.7  Eligible  applicants. 
203:8    Evaluation  criteria. 

203.9  Submission  of  application. 

203.10  Eligible  activities. 

203.11  Ineligible  activities. 

203.12  Technical  assistance  for  public 
participation  provider  qualifications. 

203.13  Procurement. 

203. 14  RAB/TRC  reporting  requirements. 

203.15  Method  of  payment. 

203.16  Record  retention  and  audits. 

203.17  Technical  assistance  provider 
reporting  requirements. 


203.18  Conflict  of  interest  and  disclosure 
requirements. 

203.19  Appeals  process. 
Appendix  A  to  Part  203 — Technical 

Assistance  for  Public  Participation 
Application  Request  Fomi 
Authority:  lOU.S.C.  2705. 

§203.1    Authority. 

Part  203  is  issued  under  the  authority 
of  section  2705  of  Title  10,  United  States 
Code.  In  1994,  Congress  authorized  the«y 
Department  of  Defense  (DoD)  to  develop 
a  program  to  facilitate  public 
participation  by  providing  technical 
assistance  to  local  commimity  members 
of  Restoration  Advisory  Boards  (RABs) 
and  Technical  Review  Committees 
(TRCs)  (section  326  of  the  National 
Delense  Authorization  Act  for  Fiscal 
Year  1995,  PubL.  103-337).  In  1996, 
Congress  revised  this  authority  (section 
324  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Pub.L.  104-112).  It  is  piusuant  to  this 
revised  authority,  which  is  codified  as 
new  subsection  (3)  of  section  2705,  that 
the  Department  of  Defense  issues  this 
part. 

{203^    PurpoaeandavaHaMlityof 
referenced  material. 

(a)  This  part  establishes  the  Technical 
Assistance  for  Public  Participation 
(TAPP)  program  for  the  Etepartment  of 
Defense.  It  sets  forth  policies  and 
procediues  for  providing  technical 
assistance  to  community  members  of 
TRCs  and  RABs  established  at  DoD 
installations  in  the  United  States  and  its 
territories.  This  part  sets  forth  the 
procedures  for  the  Department  of 
Defense  to  accept  and  evaluate  TAPP 
applications,  to  procure  the  assistance 
desired  by  community  members  of 
RABs  and  TRCs,  and  to  manage  the 
TAPP  program.  These  provisions  are 
applicable  to  all  applicants/recipients  of 
technical  assistance  as  discussed  in 
§203.4  of  this  part. 

(b)  Any  reference  to  documents  made 
in  this  part  necessary  to  apply  for  TAPP 
(e.g.,  the  Office  of  Management  and 
Budget  (OMB)  Circulars  or  DoD  forms) 
are  available  through  the  DoD 
installations,  the  military  department 
headquarters,  or  from  the  Department  of 
Defense,  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Environmental 
Security  (DUSD(ES)),  3400  Defense 
Pentagon,  Washington,  DC  20301-3400. 

S  203.3    DefinitkMia. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meaning  set  fJQrth: 

Affected.  Subject  to  an  actual  or 
potential  health  or  environmental  threat 
arising  from  a  release  or  a  threatened 
release  at  an  installation  where  the 
Secretary  of  Defense  is  planning  or 


implementing  environmental  restoration 
activities  including  a  response  action 
under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  as  amended 
(CERCLA),  corrective  action  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  or  other  such  actions  under 
applicable  Federal  or  State 
environmental  restoration  laws.  This 
would  include  actions  at  active,  closing, 
realigning,  and  formerly  used  defense 
installations.  Examples  of  affected 
parties  include  individuals  living  in 
areas  adjacent  to  installations  whose 
health  is  or  may  be  endangered  by  the 
release  of  hazardous  substances  at  the 
facility. 

Applicant.  Any  group  of  individuals 
that  files  an  application  for  TAPP, 
limited  by  this  part  to  community 
members  of  the  RAB  or  TRC. 

Application.  A  completed  formal 
written  request  for  TAPP  that  is 
submitted  to  the  installation 
commander  or  to  the  identified  decision 
authority  designated  for  the  installation. 
A  completed  application  will  include  a 
TAPP  project  description. 

Assistance  provider.  An  individual, 
group  of  individuals,  or  company 
contracted  by  the  Department  of  Defense 
to  provide  technical  assistance  under 
the  Technical  Assistance  for  Public 
Participation  program  announced  in  this 
part. 

'   Assistance  provider's  project 
manager.  The  person  legally  authorized 
to  obligate  the  organization  executing  a 
TAPP  purchase  order  to  the  terms  and 
conditions  of  the  DoD's  regulations  and 
the  contract,  and  designated  by  the 
provider  to  serve  as  the  principal 
contact  with  the  Department  of  Defense. 

Community  Co-cnair.  The  individual 
selected  by  the  community  members  of 
the  RAB/TRC  to  represent  them. 

Community  member.  A  member  of  the 
RAB  or  TRC  who  is  also  a  member  of 
the  affected  community.  For  the 
purpose  of  this  part,  community 
members  do  not  include  local,  State,  or 
Federal  government  officials  acting  in 
any  official  capacity. 

Community  point  of  contact.  The 
community  member  of  the  RAB  or  TRC 
designated  in  the  TAPP  application  as 
the  focal  point  for  communications  with 
the  Department  of  Defense  regarding  the 
TAPP  procurement  process.  The 
community  point  of  contact  is 
responsible  for  completing  the  reporting 
requirements  specified  in  §  203.14  of 
this  part. 

Contact.  A  written  agreement  between 
the  installation  or  other  instrumentality 
of  the  Department  of  Defense  and 
another  party  for  services  or  supplies 
necessary  to  complete  the  TAPP  project. 
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CoDtracts  include  written  agreements 
and  subagreements  for  professional 
services  or  supplies  necessary  to      ^ 
complete  the  TAPP  projects,  agreements 
with  consultants,  and  purchase  orders. 

Contracting  officer.  The  Federal 
official  designated  to  manage  the 
contract  used  to  hilfill  the  TAPP  request 
by  the  RAB  or  TRC. 

Contractor.  Any  party  (e.g..  Technical 
Assistance  Provider)  to  whom  the 
installation  or  other  instrumentality  of 
the  Department  of  Defense  awards  a 
contract.  In  the  context  of  this  part,  it  is 
synonymous  with  assistance  provider. 

Cost  estimate.  An  estimate  of  the  total 
funding  required  for  the  assistance 
provider  to  complete  the  TAPP  proiect. 

DoD  Component.  The  military 
services  including  the  Army.  Navy, 
Marine  Corps,  and  Air  Force  and  those 
defense  agencies  with  an  environmental 
restoration  program. 

DoD  Component  Deputy  Assistant 
Secretary,  llie  individual  in  the  office  of 
the  Secretary  of  the  Army,  Navy.  Air 
Force  responsible  for  making 
environmental  decisions  for  their 
component  or  the  director  of  the 
Defense  Agencies. 

DoD  Installation.  A  fiacility  that  is 
controlled  or  operated  or  otherwise 
possessed  by  a  department,  or  agency  of 
the  United  States  Department  of  Defense 
within  the  United  States  and  its 
territories.  In  the  context  of  this  part, 
formerly  used  defense  sites  (FUDS)  are 
included  %vithin  the  definition  of  a  DoD 
Installation. 

DoD  RAB  Co-chair.  The  individual 
selected  by  the  installation  commander, 
or  equivalent,  to  serve  as  the  installation 
co-chair  of  the  RAB,  represent  DoD's 
interests,  serve  as  liaison  with 
community  RAB  members,  and' 
advocate  RAB  concerns  within  the 
installation  staff. 

EPA.  The  United  States 
Environmental  Protection  Agency. 

Firm  fixed  price  contract.  A  contract 
wherein  funding  is  fixed,  prior  to  the 
initiation  of  a  contract,  for  an  agreed 
upon  service  or  product. 

Formeriy  Used  Defense  Site  (FUDS).  A 
site  that  has  been  owned  by,  leased  to, 
possessed  by,  or  otherwise  under  the 
jurisdiction  of  the  Department  of 
Defense.  The  FUDS  program  does  not 
apply  to  those  sites  outside  U.S. 
jurisdiction. 

Purchase  order.  An  offer  by  the 
Govenunent  to  buy  supplies  or  services 
from  a  commercial  source,  upon 
specified  terms  and  conditions,  the  total 
coat  of  which  cannot  exceed  the  small 
purchase  limit  of  5100,000.  Purchase 
orders  are  governed  by  Federal 
Acquisition  Regulations  (FAR)  (48  CFR 


{>art  13).  and  the  Simplified  Acquisition 
Procedures  (SAP). 

Restoration  Advisory  Board  (RAB). 
The  RAB  is  a  forum  for  representatives 
of  the  Department  of  Defense,  local 
commimity.  and  EPA  and/or  State. 
local,  and  tribal  officials  to  discuss  and 
exchange  information  about  the 
installation's  environmental  restoration 
program.  The  RAB  provides 
stakeholders  an  opportunity  make  their 
views  knoMm.  review  progress  and 
particifMte  in  dialogue  with  the  decision 
makers. 

Statement  of  Work.  That  portion  of  a 
contract  which  describes  the  actual 
work  to  be  dime  by  means  of 
specifications  or  minimum 
requirements,  quantities,  performance 
dates,  time  and  place  of  performance, 
and  quality  requirements.  It  is  key  to 
any  procurement  because  it  is  the  basis 
for  the  contractor's  response  and 
development  of  proposed  costs. 

TAPP  approval,  ^gnifies  that  the 
Department  of  Defense  has  approved  the 
eligibility  of  the  proposed  TAPP  project 
and  will,  subject  to  the  availability  of 
funds,  undertake  an  acquisition  to 
obtain  the  services  specified  in  the 
TAPP  application  submitted  by  the  RAB 
or  TRC  'The  government  will  conduct 
the  acquisition  in  accordance  with  all  of 
the  applicable  rules  and  requirements  of 
the  FAR  and  the  SAP.  Approval  does 
not  constitute  an  agreement  to  direct  an 
award  to  a  specific  source  if  such  an 
action  would  be  contrary  to  the  FAR. 

TAPP  project  description.  A 
discussion  of  the  assistance  requested 
that  includes  the  elements  listed  in 
Section  203.10  of  this  part.  The  project 
description  should  contain  sufficient 
detail  to  enable  the  Department  of 
Defense  to  determine  the  nature  and 
eligibility  of  the  project,  identify 
potential  providers  and  estimate  costs, 
and  prepare  a  statement  of  work  to 
begin  the  procurement  process. 

Technical  assistance.  Those  activities 
specified  in  §  203.10  of  this  part  that 
will  contribute  to  the  public's  ability  to 
provide  input  to  the  decision-making 
process  by  improving  the  public's 
understanding  of  overall  conditions  and 
activities.  Technical  assistance  may 
include  interpreting  technical 
docimients;  assessing  technologies; 
participating  in  relative  risk  evaluations, 
understanding  health  implications;  and.  . 
training. 

Technical  assistance  does  not  include 
those  activities  prohibited  under 
Section  203.11  of  this  part,  such  as 
litigation  or  underwriting  legal  actions; 
political  activity;  generation  of  new 
primary  data  such  as  well  drilling  and 
testing,  including  split  sampling; 
reopening  final  DoD  decisions  or 


conducting  disputes  with  the 
Department  of  Defense;  or 
epidemiological  or  health  studies,  such 
as  blood  or  urine  testing. 

Technical  Review  Committee  (TRC).  A 
group  comprised  of  the  Department  of 
Defense,  EPA.  State,  and  local 
authorities  and  a  public  representative 
of  the  community  formed  to  meet  the 
requirements  of  10  U.S.C.  2705(c).  the 
Department  of  Defense  Environmental 
Restmition  Program.  Primarily 
functioning  to  review  installation 
restoration  doomients.  these 
committees  are  being  expanded  and 
modified  at  installations  where  interest 
or  need  necessitates  the  creation  of  a 
RAB. 

(  208^    Maior  GOfnponenta  o(  the  TAPP 


(a)  The  Department  of  Defense  will 
issue  purchase  orders  to  technical 
assistance.  fedUtation,  training,  and 
other  public  participation  assistance 
providers  subject  to  the  purduue  limit 
per  order  as  resources  continue  to  be 
available.  If  multiple  purchase  orders 
are  needed  to  assist  community 
members  of  a  particular  RAB  or  TRC, 
the  combined  siun  of  these  purchase 
orders  cannot  exceed  $100,000  or, 
during  any  one  year,  the  lesao'  of 
$25,000  or  1  percent  of  the  installation's 
total  projected  environmental 
restoration  cost-to-complete.  Note  that 
these  limitations  refer  to  the  maximum 
allowable  technical  assistance  funding 
per  RAB/TRC.  Resources  available 
within  a  given  year  may  vary.  These 
limitations  apply  unless  a  waiver  is 
granted  by  the  DoD  Component 
Secretary  or  equivalent  for  the 
installation  in  question.  The  $100,000 
total  and  $25,000  annual  limitations 
may  be  waived,  as  appropriate,  to  reflect 
the  complexity  of  response  action,  the 
nature  and  extent  of  contaminaticxi  at 
the  installation,  the  level  of  activity  at 
the  installation,  projected  total  needs  as 
identified  by  the  TAPP  recipient,  the 
size  and  diversity  of  the  affected 
population,  and  the  ability  of  the  TAPP 
recipient  to  identify  and  raise  funds 
from  other  sources. 

(b)  Community  members  of  the  RAB/ 
TRC  will  provide  a  description  of  the 
services  requested  (TAPP  Project 
Description)  and.  if  desired,  the  names 
of  one  or  njore  proposed  technical 
assistance  providers  to  the  DoD  RAB  Co- 
Chair,  who  will  ensure  the  application 
is  submitted  to  the  installation 
commander  or  other  designated 
authority  and  to  the  appropriate  DoD 
contracting  office.  Technical  assistance 
providers  proposed  by  the  community 
members  of  a  RAB  m  TRC  at  each  DoD 
installation  that  meets  the  minimum  set 
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of  organizational  qualifications 
guidelines  provided  by  the  Department 
of  Defense  in  §203.12  of  this  part  %vill 
be  added  to  the  governments  list  of 
biddns  for  the  proposed  procurement. 


1203^   TAPP  I 

This  section  provides  an  overview  of 
the  TAPP  process.  Specific  details 
referred  to  in  this  section  can  be  found 
in  subseouent  secticms  of  this  part 

(a)  TAPP  funding.  Funding  tor  this 
TAPP  program  will  come  firom  the 
Enviroiunental  Restoration  Accounts 
established  for  Army,  Navy,  and  Air 
Force  for  operational  installations.  The 
funding  for  Defense  Agencies'  operating 
installations  will  be  from  the  Defense- 
Wide  Environmental  Restoration 
Account.  Funding  will  be  from  the 
component's  base  closure  accoimt  for 
transferring  or  closing  installations. 
Fimding  for  Formwly  Used  Defense 
Sites  will  come  from  the  Environmental 
Restoration  Account  established  for 
Formerly  Used  Defense  Sites.  After 
justification  of  the  TAPP  proposal,  each 
DoD  Component  wil|  make  funds 
available  from  their  individual 
installation's  environmental  restoration 
or  BRAC  accounts,  considering  a 
niuiber  of  factora  related  to  the 
restoration  program  at  the  installation 
and  its  impact  upon  the  community. 
These  fectora  include,  but  are  not 
limited  to: 

(1)  Closure  status. 

(2)  Budget. 

(3)  Installation  restoration  program 
status. 

(4)  Presraice  (or  absence)  of  alternate 
funding. 

(5)  Relative  risk  posed  by  sites  at  the 
installation. 

(6)  Type  of  task  to  be  funded. 

(7)  Community  concern. 

(8)  Available  funding. 

(b)  Identification  of  proposed  TAPP 
project  Eligible  applicants  of  RABs  and 
TRCs,  established  in  §  203.7  of  this  part, 
should  determine  whether  a  TAPP 
project  is  required  to  assist  the 
community  members  of  the  RAB  or  TRC 
to  interpret  information  regarding  the 
nature  and  extent  of  contamination  or 
the  proposed  remedial  actions. 
Eligibility  requirements  for  TAPP 
projects  are  described  in  §§  203.10  and 
203.11  of  this  part.  In  keeping  with  the 
requirements  of  10  U.S.C.  2705(e),  the 
RAB  or  TRC  must  be  able  to 
demonstrate  that  the  technical  expertise 
necessary  for  the  proposed  TAPP  project 
is  not  available  through  the  Federal, 
State,  or  local  agencies  responsible  for 
overseeing  enviroiunental  restoration  at 
the  installation,  or  that  the  selection  of 
an  independent  provider  will  contribute 
to  environmental  restoration  activities 


and  the  community  acceptance  of  sudi 
activities.  In  addition,  the  Department  of 
Defense  encourages  the  RAB  or  TRC  to 
seek  other  available  sources  of 
assistance  prior  to  submitting  a  request 
for  TAPP  in  order  to  preserve  limited 
resources.  These  sources  include  DoD's 
installation  restoration  coptractor,  or 
other  DoD  contractora  or  personnel,  EPA 
or  state  regulatory  personnel,  volunteer 
services- Cram  local  universities  or  other 
experts,  or  assistance  from  state  and 
local  health  and  environmental 
organizations. 

(c)  TAPP  project  request.  The  RAB  or 
TRC  should  nidify  the  installation  of  its 
intent  to  pursue  'TAPP  upon  the 
determination  that  other  sources  of 
assistance  are  unavailable  or  unUkely  to 
contribute  to  the  community  acceptance 
of  environmental  restoration  activities  at 
the  installation  and  should  prepare  a 
formal  request  q)ecifying  the  t3irpe  of 
assistance  required  and.  if  desired,  one 
or  more  sources  for  this  assistance. 
Details  concerning  this  request  are 
stated  in  §  203.9  of  this  part.  The  RAB 
or  TRC  must  certify  to  the  Department 
of  Defense  that  the  TAPP  request 
represents  a  reqiuest  by  a  majority  of  the 
community  membera  of  the  RAB  or 
TRC.  The  RAB  or  TRC  should  ensure 
that  the  request  meets  the  eligibility 
requirements  specified  in  §§  203.10  and 
203.11  of  this  part  Furthermore,  the 
RAB  or  TRC  may  outline  additional 
criteria  for  the  Department  of  Defense  to 
consider  in  the  selection  of  a  provider 
(such  as  knowledge  of  local 
environmental  conditions  or  specific 
technical  issues,  a  prior  work  history 
within  the  study  area  which  has 
relevant  specific  circumstances  or 
unique  challenges,  or  other  relevant 
expertise  or  capabilities),  keeping  in 
mind  that  providers  must  meet  the 
minimum  tedmical  qualifications 
outlined  in  §  203.12  of  this  part.  The 
formal  request  should  be  submitted  to 
the  installation  commander  or 
designated  decision  authority,  either 
directly,  or  through  the  DoD  RAB  Co- 
^hair.  The  installation  commander,  or 
other  designated  decision  authority,  will 
review  the  proposed  project  to 
determine  wh^er  the  proposed  project 
conforms  to  the  eligibility  requirements. 
If  the  installation  commander,  or  other 
designated  authority,  fails  to  approve 
the  project  request,  the  rationale  for  that 
decision  will  be  provided  to  the  RAB/ 
TRC  in  writing. 

(d)  Purchase  orders.  Upon  receipt  of 
a  completed  TAPP  request,  the 
installation  will  begin  the  procurement 
process  necessary  to  obtain  the  desired 
services  by  means  of  a  purchase  order 
or  will  forward  the  request  to  the 
contracting  authority  designated  by  the 


DoD  Component  to  act  for  that 
installation.  The  govenunent  is  required 
to  follow  the  rules  and  regulations  for 
purchase  orders  as  outlined  in  the  FAR 
(48  CFR  part  13).  As  a  result,  the 
government  cannot  direct  awards  to  a 
specified  supplier  imless  the 
prociuement  is  under  $2,500.  and  then 
only  if  the  cost  is  comparable  to  other 
suppliers.  For  procurements  over  $2,500 
but  under  $1004K)0.  the  acquisition  is 
reserved  for  small  businesses,  unless 
there  is  a  reasonable  expectation  that 
small  businesses  could  not  provide  the 
best  scientific  and  technological  sources 
consistent  with  the  demands  of  the 
proposed  acquisition  for  the  best  mix  of 
cost,  performance,  and  schedules. 
Furthermore,  the  award  must  be  on  a 
competitive  basis.  In  addition  to 
proposing  potential  providers,  the 
application  for  tedmical  assistance  may 
indicate  specffic  criteria  or 
qualifications  that  are  deemed  necessary 
by  the  RAB/TRC  for  the  completion  of 
the  projed  to  their  satisfedion.  This 
information  will  be  used  to  assist  the 
Department  of  Defmse  in  preparing  a 
bidders  list.  The  Department  of  Defense 
will  solidt  bids  from  those  providers 
meeting  the  criteria  and  will  seled  a 
provider  oCfering  the  best  value  to  the 
government.  Should  the  procurement 
process  identify  a  qualified  respondent 
other  than  the  proposed  providerfs) 
identified  by  the  RAB/TRC  or  fell  to 
identify  any  qualified  respondents,  the 
RAB/TRC  will  be  consulted  prior  to  the 
award  of  a  purchase  order.  If  the 
Department  of  Defense  determines  that 
the  TAPP  request  represents  an  eligible 
projed  for  which  no  funds  are  available, 
it  will  ask  the  RAB  or  TRC  to  spedfy 
whether  the  projed  should  be 
reconsidered  upon  the  availability  of 
additional  funds. 

(e)  Reporting  requirements.  The 
applicant  must  assure  that  copies  of 
delivered  reports  are  made  available  to 
the  IDepartment  of  Defense  and  must 
comply  with  the  reporting  requirements 
established  in  §  203.14  of  this  part 

f  203.6    Cost  principles. 

(a)  Non-profit  contradors  must 
comply  with  the  cost  prindples  in  OMB 
Circular  A-122.  Copies  of  the  circular 
may  be  obtained  from  EOF  Publications. 
725  17th  NW.  NEOB.  Washington,  DC 
20503. 

(b)  For-profit  contradors  and 
subcontractors  must  comply  with  the 
cost  principles  in  the  FAR  (48  CFR  part 
31). 

f  203.7    Eligible  applicants. 

Eligible  applicants  are  community 
members  of  RABs  or  TRCs. 
Furthermore,  the  RABs  or  TRCs  must  be 
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compriMd  of  at  least  thrae  community 
monbera  to  ensure  community  interests 
•re  broadly  represented.  The  applicant 
must  certify  that  the  request  represents 
the  wishes  of  a  simple  majority  of  the 
community  membws  of  the  RAB  or 
TRC.  Certification  includes,  but  is  not 
limited  to.  the  results  of  a  roll  call  vote 
of  community  members  of  the  RAB  or 
TRC  dociunented  in  the  meeting 
minutes.  Other  requirements  of  the 
application  are  detailed  in  §  203.9  of 
thispait 

The  Department  of  Defense  will  begin 
the  TAPP  procurement  process  only 
after  it  has  determined  that  all  eligibility 
and  responsibility  requirements  listed 
in  $§  203.6. 203.7.  and  203.9  of  this  part 
are  met,  and  after  review  of  the  specific 
provider  qualificatioas  as  submitted  in 
the  nanative  section  of  the  applicatioD. 
In  addition,  the  proposed  TAPP  project 
must  meet  the  eligibility  criteria  as 
spKified  in  §§203.10  and  203.11  of  tUs 
part.  Projects  that  Cul  to  meet  those 
requirements  relating  to  die  relevance  of 
the  propoeed  project  to  the  restoration 
activities  at  the  installation  will  not  be 
approved. 


fMiLt     SufcmlSBlOHOfl 

The  applicant  must  submit  a  TAPP 
application  to  begin  the  TAPP 
procurement  process.  The  application 
Ibim  is  included  as  appendix  A  of  this 
part  and  can  be  obtained  from  the  DoD 
installation,  the  DoD  Component 
headquarters,  or  directly  from  the 
Department  of  Defense.  Office  of  the 
Deputy  Under  Secretary  of  Defense  for 
Environmental  Security.  3400  Defense 
Pentagon.  Washington.  D.C.  20301- 
3400.  The  applications  will  not  be 
considered  complete  until  the  following 
data  elements  have  been  entered  into 
the  form: 

(a)  Installation. 

(b)  Source  of  TAPP  request  (names  of 
RAB  or  TRC). 

(c)  Certification  of  majority  request. 

(d)  RAB/TRC  contact  point  for  TAPP 
project. 

(e)  Project  title. 

(f)  Project  type  (e.g.  data 
interpretation,  training,  etc.). 

(g)  Project  purpose  and  description 
(descriptions,  time  and  locations  of 
products  or  services  desired). 

(h)  Statement  of  eligibility  of  project, 
(i)  Proposed  provider,  if  known, 
(j)  Specific  qualifications  or  criteria 
for  provider. 


§206.10 

(a)  TAPP  procurements  should  be 
pursued  by  the  RAB  or  TRC  only  to  the 
extent  that  Federal,  State,  or  local 


agencies  responsible  for  overseeing 
environmental  restoration  at  the  fKdlity 
do  not  have  the  necessary  technical 
expertise  for  the  proposed  project,  or  the 
propoeed  technical  assistance  will 
contribute  to  the  efficiency, 
effectiveness,  or  timeliness  of 
environmental  restoration  activities  at 
the  installation  and  is  likely  to 
contribute  to  community  acceptance  of 
those  activities. 

(b)  TAPP  procurements  may  be  used 
to  fund  activities  that  will  contribute  to 
the  public's  ability  to  provide  advice  to 
decision-makerrby  improving  the 
public's  Understanding  of  overall 
conditions  and  activities.  Categories  of 
eligible  activities  include  the  follow!^: 

(1)  Interpret  technical  documents.  Ine 
installation  restoraticm  program 
documents  each  stage  of  investigation 
and  decision-making  with  technical 
reports  that  sxunmarize  data  and  support 
cleanup  decisions.  Technical  assistance 
may  be  provided  to  review  plans  and 
interpret  technical  reports  for 
community  members  of  RABs  and 
TRCs.  Ilieee  reports  include,  but  are  not 
limited  to: 

(i)  Installation  restoration  program 
site  studies,  engineering  documents, 
such  as  site  inspections,  remedial 
investigations,  fisasibility  studies, 
engineering  evaluation  and  cost 
anal]rses.  and  decisian  documents 
(including  records  of  dedsifHi); 

(ii)  Risk  assessments,  including 
baseline  and  ecological  risk  assessments 
conducted  by  the  installation:  and 

(iii)  Health  assessments,  such  as  those 
conducted  by  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR). 

(2)  .Assess  technologie*.  Technical 
assistance  may  be  provided  to  help 
RAB/TRC  community  members 
understand  the  function  and 
implications  of  those  technologies 
selected  to  investigate  or  clean  up  sites 
at  the  installation. 

(3)  Participate  in  relative  risk  site 
evaluations.  1  echnical  assistance  may 
be  provided  to  help  RAB/TRC  ^ 
community  members  contribute  to  the 
relative  risk  evaluation  process  for 
specific  sites. 

(4)  Understand  health  implications. 
Technical  assistance  may  be  provided  to 
help  RAB/TRC  community  members 
interpret  the  potential  health 
implications  of  cleanup  levels  or 
remedial  technologies,  or  to  explain  the 
health  implications  of  site  contaminants 
and  exposure  scenarios. 

(5)  Training,  where  appropriate. 
Technical  trainers  on  specific 
restoration  issues  may  be  appropriate  in 
circumstances  where  RAB/lllC 
members  need  supplemental 


information  on  installation  restoration' 
projects. 

§206.11    ine6QMB  activMea, 

The  following  activities  are  ineligible 
for  assistance  under  the  TAPP  program: 

(a)  Litigation  or  underwriting  legal 
actions,  such  as  paying  for  attorney  fses 
or  paying  for  a  tedmiod  assistance 
provider  to  assist  an  attorney  in 
preparing  legal  action  or  preparing  for 
and  serving  as  an  expert  witness  at  any 
legal  proceeding  regarding  or  affecting 
the  site. 

(b)  Political  activity  and  lobbying  as 
defined  by  OMB  Circular  A-122. 

(c)  Other  activities  inconsistent  with 
the  cost  principles  stated  in  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations." 

(d)  Generation  of  new  primary  data, 
such  as  well  drilling  and  testing, 
including  split  MmpHng 

(e)  Reopening  final  DoD  decisions, 
such  as  the  Records  of  Decision  (see 
limitations  on  judicial  review  of 
remedial  actions  under  the 
Comprehensive  Environmental 
Respionae,  Compensation  and  Liability 
Act  (CERCLA)  Section  113(h))  or 
conducting  disputes  with  the 
Department  of  Defense). 

(f)  Epidemiological  or  health  studies, 
such  as  blood  or  urine  testing. 

(g)  Community  outre«:liefforts,  such 
as  renting  a  facility  and  conducting 
public  meetings,  or  producing  and 
distributing  newsletters. 


§206.12   Technical 


forpubMc 


(a)  A  technical  assistance  provider 
must  possess  the  following  credentials: 

(1)  Demonstrated  knowledge  of 
hazardous  or  toxic  waste  issues  and/or 
laws. 

(2)  Academic  training  in  a  relevant 
discipline  (e.g.,  biochemistry, 
toxicology,  environmental  sciences, 
engineering). 

(3)  Ability  to  translate  technical 
information  into  terms  understandable 
to  lay  persons. 

(b)  A  technical  assistance  provider 
should  possess  the  following 
credentials: 

(1)  Experience  working  on  hazardous 
or  toxic  waste  problems. 

(2)  Experience  in  making  technical 
presentations. 

(3)  Demonstrated  writing  skills. 

(4)  Previous  experience  working  with 
affected  individuals  or  community 
groups  or  other  groups  of  individuals.  * 

(c)  The  technical  assistance  provider's 
qualifications  will  vary  according  to  the 
tjrpe  of  assistance  to  be  provided. 
Commtmity  members  of  the  RAB/TRC 
may  suggest  additional  provider 
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qualifications  as  part  of  the  application 
for  technical  assistance.  These 
additional  qualifications  may  be  used  by 
the  Department  of  Defense  to  target  the 
most  appropriate  providers  during  the 
proauement  process.  Examples  of  such 
criteria  could  include  prior  work  in  the 
area,  knowledge  of  local  environmental 
conditions  or  laws,  specific  technical 
capabilities,  or  other  relevant  expertise. 

§203.13    Procurement 

Procurements  will  be  conducted  as 
purchase  ordera  in  accordance  with  the 
FAR  (48  CFR  part  13).  Under  these 
procedures,  procurements  not  exceeding 
$100,000  are  reserved  exclusively  for 
small  businesses,  and  will  be  conducted 
as  competitive  procurements. 
Procurements  below  a  value  of  $2,500 
are  considered  "micro-purchases." 
These  procurements  do  not  require  the 
solicitation  of  bids  and  may  be 
conducted  at  the  discretion  of  the 
contracting  officer. 

§203.14    RAB/TRC  reporting  feqqlwmenta. 

The  community  point  of  contact  of 
the  RAB  or  TRC  must  submit  a  report, 
to  be  provided  to  the  installation  and  to 
DUSIXES),  to  enable  the  Department  of 
Defense  to  meet  DoD  reporting 
requirements  to  Congress.  This  report 
should  include  a  description  of  the 
TAPP  project,  a  summary  of  services 
and  products  obtained,  and  a  statement 
regarding  the  overall  satisfaction  of  the 
community  member  of  the  RAB  or  TRC 
with  the  quality  of  service  and/or 
products  received. 

§209.15    Melliod  of  payntent. 

The  SAP  set  forth  in  FAR  (48  CFR 
part  13)  require  purchase  ordera  to  be 
conducted  on  a  firm-fixed-prioe  basis, 
unless  otherwise  authorized  by  agency 
procedures.  The  Department  of  Ciefense 
anticipates  all  TAPP  awards  to  be  firm- 
fixed-price  procurements. 

§203.16    Reeonlrelaniionentf audita. 

The  recipient  technical  assistance 
providere  shall  keep  and  preserve  • 
detailed  records  in  connection  with  the 
contract  reflecting  acquisitions,  work 


progress,  reports,  expenditures  and 
commitments,  and  indicate  the 
.relationship  to  est^lished  costs  and 
schedules. 


§203.17   Technical  { 
reporting  leqtilrements. 

Each  technical  assistance  provider 
shall  submit  progress  reports,  financial 
status  reports,  materials  prepared  for  the 
RAB/TRC.  and  a  final  report  to  the  DoD 
installation  for  the  TAPP  project  as 
specified  by  the  specific  purchase  order 
agreement.  The  final  report  shall 
document  TAPP  project  activities  over 
the  entire  period  of  support  and  shall 
describe  the  achievements  with  respect 
to  stated  TAPP  project  purposes  and 
objectives. 

§203.18   ConMet  of  iMareat  and  diadoaure 
reQuiremenls. 

The  Department  of  Defense  shall 
require  each  prospective  assistance 
provider  on  any  contract  to  provide, 
with  its  bid  or  proposal: 

(a)  Information  on  its  financial  and 
business  relationship  with  the 
installation,  RAB/TRC  members,  or  any/ 
all  potentially  responsible  parties  (PRPs) 
at  the  site,  anid  with  their  parent 
companies,  subsidiaries,  affiliates, 
subointractora,  contractore,  and  current 
clients  or  attorneys  and  agents,  lliis 
disclosure  requirement  encompasses 
past  and  anticipated  financial  and 
business  relationships,  including 
services  related  to  any  proposed  or 
pending  litigation,  with  such  parties. 

(b)  Certification  that,  to  .the  oest  of  its 
knowledge  and  belief,  it  has  disclosed 
such  information  or  no  such       -   ■ 
information  exists. 

(c)  A  statement  that  it  shall  disclose 
immediately  any  such  information 
discovered  after  submission  of  its  bid  or 
after  award.  The  contracting  officer  shall 
evaluate  such  information  and  shall 
exclude  any  prospective  contractor  if 
the  contracting  officer  determines  the 
prospective  contractor  has  a  potential . 
conflict  of  interest  that  is  both 
significant  and  cannot  be  avoided  or 
otherwise  resolved.  If,  after  award,  the 
contracting  officer  determines  that  a 


conffict  of  interest  exists  that  is  both 
significant  and  cannot  be  avoided  or 
resolved,  the  contract  will  be  terminated 
for  cause. 

(d)  Contractora  and  subcontractors 
may  not  be  technical  assistance 
providers  to  community  members  of 
RABs/TRCs  at  an  installation  where 
they  are  performing  cleanup  activities 
for  the  Federal  or  State  government  or 
any  other  entity. 

§203.16    Appaets  prttcaaa. 

DoD  Components  will  establish  an 
appeals  process  to  settle  potential 
disputes  between  the  Department  of 
Defense  and  the  public  regarding  certain 
decisions  arising  out  of  the  TAPP 
process.  The  Department  of  Defense 
recognizes  that  the  RAB/TRC  may 
disagree  with  the  findings  of  the 
installation  commander  that  a  proposed 
TAPP  project  is  ineligible,  either 
because  of  the  availability  of  alternate 
sources  of  assistance  or  because  the 
project  does  not  meet  the  eligibility 
criteria  established  in  this  part.  It  is  in 
the  best  interests  of  the  Department  of 
Defense  and  the  community  members  of 
RABs  and  TRCs  to  anticipate  and  avoid 
disputes  and  to  worii  cooperatively  to 
resolve  potential  differences  of  opinion. 
However,  in  certain  circumstances,  the 
RAB/TRC  community  members  may  feel 
that  their  needs  were  not  adequately 
served  by  the  decisions  of  the  * 

Department  of  Defense.  In  this  instance, 
the  hierarchical  stmctiire  and  chain-of- 
command  within  each  DoD  Component 
will  serve  as  the  avenue  for  appeal. 
Appeals  will  be  considered  within  the 
ch^-of-command,  and,  in  general,  will 
be  resolved  at  the  lowest  level  possible. 
The  highest  level  of  appeal  will  be  at  the 
DoD  Component  Depu^  Assistant 
Secretary  level  with  auUiority  over  the 
DERP  and  BRAC  environmental 
programs.  Inherently  governmental 
functions,  such  as  the  procurement 
process  governed  by  the  FAR,  are  not 
subject  to  appeal. 

HUMQ  OOOE  SMO-0»-M 
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Dated:  January  27. 1990. 
Patricia  L  Tappiaii, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  9S-2394  Filed  1-30-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRRart52 

PA  097-1037a;  FRL-fi056^] 

Approval  and  Promulgation  of 
imptomentation  Plana;  State  of  Iowa 

AQENCY:  Environinental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

•UMMURV:  This  action  approves 
revisions  of  the  Iowa  State 
Implementation  Plan  regarding  two 
local  air  pollution  control  agencies.  The 
scope  of  this  action  includes  updated 
regulations  for  the  Polk  County  Public 
Works  Department  (PCPWD)  and  Linn 
County  Health  Department  (LCHD). 
These  revisions  include  provisions  such 
as  definitions,  permit  exemptions, 
visible  opacity  and  open  burning. 

DATES:  This  action  is  effiective  April  3, 
1998,  unless  by  March  4.  1998,  adverse 
or  critical  comments  are  received.  If  the 
effective  date  is  delayed  timely  notice 
will  be  publised  in  the  Federal  Register. 
AOORCSSCS:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101:  and 
the  EPA  Air  k  Radiation  Docket  and 
Information  Center.  401  M  Street.  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
8UPPI.EMCNTARY  INFORMATION:  The  two 
local  air  pollution  control  agencies  in 
Iowa  were  created  in  December  1972. 
Throughout  the  past  25  years,  these 
agencies  periodically  update  their 
regulations  to  reflect  revisions  adopted 
by  the  Iowa  Department  of  Natural 
Resources  (IDNR)  in  the  Iowa 
Administrative  Code  (lAC).  This 
provides  consistency  for  sources 
throughout  the  state. 

Both  die  PCPWD  and  LCHD  provided 
drafts  of  rule  revisions  to  the  EPA 
begiiming  in  1994.  Since  that  time,  the 
EPA  and  IDNR  have  worked  closely 
with  the  local  agencies  to  ensure 
consistency  with  state  and  Federal 
regulations. 


These  actions  led  to  a  request  to 
revise  the  SIP  for  both  local  programs 
under  the  signature  of  Larry  Wilson, 
Director,  IDNR.  in  a  letter  dated  April  2, 
1997.  Following  an  assurance  that  the 
request  met  all  administrative 
requirements  contained  in  40  CFR  part 
51.  the  EPA  provided  a  letter  of 
completeness  on  June  5. 1997. 

In  general  terms,  the  regulations 
contained  in  the  "Polk  County  Board  of 
Health  Rules  and  Regulations:  Chapter 
V,  Air  Pollution"  (efliBctive  December 
18,  1996)  and  the  "Linn  Coimty  Air 
Pollution  Control  Code  of  Ordinances" 
(effective  March  7. 1997)  are  consistent 
with  applicable  portions  of  federally 
approved  rules  contained  in  the  LAC.  In 
a  technical  support  document  entitled 
"Revision  of  Iowa  Local's  State 
Implementation  Plans"  dated  September 
26, 1997,  the  EPA  has  determined  that 
the  regulations  adopted  by  both 
agencies  are  fully  approvable.  The 
rationale  for  approval  is  straightforward, 
and  is  not  repeated  here.  The  reader  is 
encouraged  to  request  and  consult  this 
document  for  specific  descriptions  of 
the  changes  made  in  the  local 
regulations  that  are  intended  to  provide 
consistency  with  the  state's  rules  and 
various  Federal  regulations. 

Certain  portions  of  the  local  rules  are 
not  part  of  the  SIP  (e.g.,  new  source 
performance  standards).  While  these 
updated  regulations  are  an  important 
component  of  the  local  air  pollution 
programs,  they  are  excluded  from  this 
action  because  they  are  not  intended  to 
meet  the  SIP  requirements  of  section 
110  of  the  Act.  Therefore,  the  EPA  is  not 
taking  action  on  those  portions. 

This  exclusion  regards  regulations 
(which  are  administered  in  Iowa  by 
IDNR  under  various  EPA  approval  and 
delegations)  pertaining  to  Title  V 
(regulated  imder  part  70),  New  Source 
Performance  Standards  (delegated  to  the 
state  under  section  111),  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (delegated  to  the  state  under 
section  112);  Hazardous  Air  Pollutants 
(delegated  to  the  state  under  section 
112).  and  Sulfur  Compounds  (portions 
of  which  reflect  the  state's  regulation  of 
certain  sulfuric  add  mist  emissions,  and 
approved  by  the  EPA  under  section 
111).  In  addition,  the  EPA  is  not  taking 
action  on  those  portions  regarding 
variances  or  odors.  Finally,  as  explained 
in  the  TSD  for  this  rule,  the  EPA  is  not 
acting  on  the  Linn  County  definition  of 
"federally  enforceable"  in  section  10.2, 
since  it  is  duplicative  of  another 
definition  included  in  the  portion  of  the 
local  rules  which  specifically  use  the 
defined  term. 


LActkn 

The  EPA  is  takins  final  action  to 
approve  revisicHis  that  pertain  to  the  SIP 
submitted  on  April  2, 1997,  for  the  two 
local  air  pollution  control  agencies  in 
the  state  of  Iowa.  These  revisions  reflect 
rules  adopted  by  the  PCPWD  which 
became  effective  December  18, 1996, 
and  those  adopted  by  the  LCHD  which   . 
became  effective  March  7, 1997. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amencLnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  is  effective  April  3, 1998,  unless, 
by  March  4, 1998,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule  . 
based  on  this  action  serving  as  a 
proposed  rule.  'The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  is  efiiBC^ve  April  3, 1998. 

Nothing  in  this  adion  ^ould  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  a»d  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  Administrative  Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

dip  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
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Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  foifoids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.PA..  427  U.S.  246.  256-66  (S.Q. 
1976);  42  U.S.C  7410(a)(2)). 

B.  Executive  Oder  1 2866 

The  0£Bce  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Unfunded  Mandates 

Under  sectiim  202  of  the  Unfunded 
Mandates  Refbnn  Act  of  1995 
("Unfunded  Mandates  Act"),  Signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  loc^,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

'file  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Feder^  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
imder  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "ma)or  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  3, 1998.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Snbjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  December  30, 1997. 
DiaiwCalltar. 
Acting  Regional  Administrator.  Region  Vtt. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federid  Regulations  is  amended  as 
follows: 

PART  S2— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AntlMMtlty:  42  U.S.C  7401  et  seq. 

Subpart  0    Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(66)  to  read  as 
follows: 

SS2J20    MsntHlcatlonofplan. 

(c)*  •  • 

(66)  On  April  2, 1997,  the  Director  of 
the  Iowa  Department  of  Natural 
Resources  submitted  revisions  to  the 
State  Implementation  Plan  (SIP)  for  the 
State's  two  local  agencies:  the  Polk 
County  Public  Works  Department  and 
Linn  Coimty  Health  Department. 

(i)  Incorporation  by  reference. 

(A)  Revised  rules,  "Polk  Coimty  Board 
of  Health  Rules  and  R^ulations: 
Chapter  V,  Air  Pollution,"  effiective 
December  18. 1996.  This  revision 
approves  all  articles  insofar  as  they 
pertain  to  the  SIP.  Article  Xm  is 
specifically  excluded  from  this 
approval.  No  action  is  taken  on  Sections 


5-16(n),  5-16(p),  5-20,  and  5-27(3)  and 
(4). 

(B)  Revised  rules.  "I. inn  County  Air 
Pollution  Control  Code  of  Ordinances," 
effective  March  7. 1997.  This  revision 
approves  all  sections  insofar  as  they 
pertain  to  the  SIP.  Sections  10.4(1.). 
10.11,  and  10.15  are  specifically 
excluded  bom  this  approval.  No  action 
is  taken  on  Sections  10.9(2.).  10.9(3.), 
10.9(4.),  and  the  definition  of  "federally 
enforceable"  in  Section  10.2. 

(ii)  Additional  material. 

(A)  Letter  from  Allan  E.  Stokes,  Iowa 
Department  of  Natural  Resoiuces,  to 
William  A.  Spratlin,  Environmental 
Protection  Agency,  dated  May  15, 1997. 
This  letter  provides  additional 
information  regarding  various 
administrative  requirements  outlined  in 
40  CFR  part  51. 
(PR  Doc  98-2493  Filed  1-30-98:  8:45  am] 


ENVIRONMENTAL  PROTECTKM 
AQENCY 

40CFRPart52 

[WA»-1-6640,  WA28-1-4S13,  WAM-1- 
6037;  FRL-8e61-?| 

Approval  and  Promulgation  of  Stala 
Implamantatlon  Plana:  Waahtaigton 

AGENCY:  Environmental  Protectitm 
Agency. 

ACTION:  Final  rule. 

SUMMA^:  The  Environmental  Protection 
Agency  (EPA)  is  approving  revisions  to 
the  Washington  State  Implementation 
Plan  (SIP)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMIO)  for 
the  Yakima,  Washington  nonattainment 
area.  On  March  24. 1989,  the 
Washington  Department  of  Ecology 
(WDOE)  submitted  a  plan  for  attaining 
and  maintaining  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
PMlO  in  the  Yakima  PMIO  moderate 
nonattainment  area  and  the  plan  was 
amended  with  additional  submittals 
between  1992  and  1995.  EPA  proposed 
to  approve  and  disapprove  portions  of 
the  SIP  submitted  by  the  state  of 
Washington  on  November  7, 1995. 
Subsequent  to  the  November,  1995 
proposal,  EPA  received  two  additional 
revisions  from  WDOE,  dated  November 
3,  and  December  27, 1995  that  resolved 
EPA's  concerns  in  the  proposed 
disapproval  of  portions  of  the  Yakima 
PMlO  nonattainment  plan.  Although 
EPA  pnNnulgated  a  new  PM  NAAQS, 
which  became  effective  on  September 
16, 1997,  the  requirements  which  are 
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the  subject  of  this  document  arise  under 
the  pre-existing  PM  NAAQS. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  4, 1998. 

ADDRESSES:  Copies  of  the  State's  request 
and  other  information  supporting  this 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  Office  of  Air 
Quality  (OAQ-107),  1200  Sixth  Avenue. 
Seattle,  Washington  98101,  and  the 
Washington  State  Department  of 
Ecology,  300  E)esmond  Drive,  Lacey, 
WA  98503.  Documents  which  are 
incorporated  by  reference  are  available 
for  public  inspection  at  the  Air  and 
Rattiation  Docket  and  Information 
Center.  EPA,  401  M  Street,  SW., 
Washington,  1X3  20460,  as  well  as  the 
above  addresses. 

FOR  FURTHER  MFORMATION  CONTACT: 
Regina  C  Thompson,  Office  of  Air 
Quality  (OAQ-107),  EPA,  Seattle, 
Washington,  (206)  553-1498. 
SUPPt^MENTARY  MFORIMTION: 

L  Background 

On  November  7. 1995,  EPA  pubUshed 
a  document  in  the  Federal  Register 
proposing  a  limited  approval  and 
limited  disapproval  of  the  SIP  submitted 
by  the  State  of  Washington  for  the 
purpose  of  bringing  about  attainment  of 
the  NAAQS  fblr  PMIO  in  Yakima,  WA 
(60  FR  56129-56133). 

In  the  Yakima  nonattainment  area,  the 
Yakima  Regional  Clean  Air  Authority 
(YRCAA),  formerly  the  Yakima  County 
Clean  Air  Authority,  is  authorized 
under  State  law,  as  approved  by  EPA,  to 
implement  the  CAA.  EPA  is  clarifying 
that  the  approved  SIP  does  not  extend 
to  lands  which  are  within  the 
boundaries  of  the  Yakama  Indian 
Nation. 

The  November  7, 1995  proposal 
provided  information  on  requirements 
for  PMIO  nonattainment  area  SIPs  and 
the  history  of  this  rulemaking  action. 
The  portions  of  the  plan  which  did  not 
meet  EPA  requirements  and  for  which 
EPA  proposed  disapproval  included:  the 
attainment  demonstration;  the 
maintenance  demonstration:  provisions 
to  assure  that  reasonably  available 
control  measures  (RACM)  are 
implemented;  the  quantitative 
milestones  to  be  achieved  every  three 
years  which  demonstrate  reasonable 
further  progress  towards  attainment; 
and.  the  enforceability  of  the  local 
authority  regulations. 

Subsequent  to  publishing  the  Federal 
Register  proposal,  EPA  received  two 
submittals  from  WDOE  on  November  3, 
1995  and  December  27, 1995.  These 
submittals  addressed  the  concerns  that 
EPA  had  with  the  package  as  proposed. 


A  Technical  Support  Document  on  file 
at  the  EPA  Region  10  office  contains 
additional  analysis  of  the  submittals. 

n.  Review  of  State  Sabmittab 

A.  Attainment  Demonstration 

The  State's  November  3, 1995 
submittal  revised  an  analysis  of 
emissions  from  a  facility.  Previously, 
the  facility's  actual  emissions  were  used 
to  estimate  its  impacts.  This  was  revised 
so  that  the  facility's  allowable  emissions 
were  used.  This  analysis  completed  the 
demonstration  of  attaiiunent  and  is, 
therefore,  now  approved  by  EPA. 

B.  Maintenance  Demonstration  and 
Quantitative  Milestone 

The  State's  November  3, 1995 
submittal  included  a  maintenance 
demonstration  and  quantitative 
milestone  report.  These  included  the 
revised  emissions  prepared  for  the 
attainment  demonstration  above.  This 
completed  the  mainteiumce 
demonstration  and  quantitative 
milestone  report  and  is,  therefore,  now 
approved  by  EPA. 

C  Implementation  of  RACM 

In  the  evaluation  conducted  by  EPA 
to  prepare  the  proposed  rule,  a  number 
of  the  YRCAA  regulations  were  found  to 
be  less  stringent  than  the  Washington 
Administrative  Code  (WAC).  The 
December  27, 1995  submittal  from  the 
State  provided  an  amended  set  of 
YRCAA  regulations,  which  included  an 
acceptable  woodsmoke  control  program. 
The  regulations  less  stringent  than  the 
WAC  were  revised  to  make  them  at  least 
as  stringent  as  the  state  regulations.  The 
regulations  are,  therefore,  now  approved 
by  EPA. 

D.  Enforceability 

The  State  requires  that  local  agency 
rules  be  at  least  as  stringent  as  the 
State's  regulations.  When  the  YRCAA 
rules  were  less  stringent  than  the  State 
rules,  it  was  questionable  whether  such 
rules  could  be  enforced,  as  the  rules  did 
not  meet  State  requirements.  As  the 
YRCAA  rules  have  been  revised  with 
the  December  27, 1995  submittal,  and 
are  now  as  stringent  as  the  State  rules, 
the  question  of  enforceability  is 
resolved.  The  revision  addresses  EPA's 
earUer  concerns  and  is,  therefore,  now 
approved  by  EPA. 

E.  Indian  Country 

By  this  approval  in  today's  document, 
EPA  is  limiting  its  approval  as  not 
including  any  reference  to  authority  of 
YRCAA  over  activities  or  air  resources 
that  are  located  within  the  exterior 
boundaries  of  the  Yakama  Indian 
Reservation.  The  WDOE  submittal  and 


the  YRCAA  rules  do  not  specifically 
assert  jurisdiction  over  air  resources 
within  the  Yakama  Reservation,  and  do 
not  provide  any  information  to 
demonstrate  authority  over  such  air 
resources.  EPA  is  guided  by  Federal  law 
and  EPA's  Indian  Policy  in  making 
decisions  affecting  Tribes.  In  an  earlier 
decision.  KPA  declined  to  approve 
WDOE  programs  within  the  State  of 
Washington  within  Indian  country 
imder  the  Resource  Conservation  and 
Recovery  Act,  and  EPA's  decision  was 
upheld  in  Washington  Department  of 
Ecology  V.  EPA.  752  F.2d  1465  (9th  Qr. 
1985).  The  court's  conclusion  was 
informed  by  "well-settled  principles  of 
Indian  law"  including  the  principle  that 
"States  are  generally  precluded  from 
exercising  jurisdiction  over  Indians  in 
Indian  country  unless  Congress  has 
clearly  expreued  an  intention  to  permit 
it."  Washing^n  Department  of  Ecology 
V.  EPA.  752  F.2d  at  1469.  In  1988.  EPA 
concluded  that  the  application  of  the 
State  of  Washington  to  operate  the 
Underground  Injection  Control  (UIC) 
program  under  the  Safe  Drinking  Water 
Act  was  insufficient  for  EPA  to 
authorize  the  State  of  Washington  to 
regulate  UIC  activities  within  Indian 
reservations.  See  53  FR  43080.  October 

25. 1988.  More  recently,  EPA  concluded 
that  WDOE  did  not  adequately 
demonstrate  authority  to  regulate  Title 
V  soiuces  located  within  reservation 
boundaries.  See  59  FR  55813,  November 
29. 1994.  Based  on  the  approach 
articulated  in  these  prior  decisions.  EPA 
concludes  that  WDOE  has  not 
adequately  demonstrated  authority  over 
air  resources  located  within  the  Yakama 
Indian  Reservation.  Therefore,  EPA  is  by 
this  document  clarifying  that  its 
approval  today  does  not  include  any 
portion  of  the  YRCAA  rules  that  would 
apply  to  areas  within  the  exterior 
boundaries  of  the  Yakama  Indian 
Reservation. 

m.  Response  To  Comments 

EPA  received  no  comments  on  the 
proposed  rulemaking  of  November  7, 
1995.  (60  FR  56129-56133) 

IV.  Final  Action  * 

EPA  approves  Washington  State's 
PMIO  attainment  plan  for  the  Yakima 
moderate  PMIO  nonattainment  area. 
This  plan  is  contained  in  documents  ^ 

submitted  to  EPA  by  the  State  on:  March 

24. 1989,  the  original  Yakima  plan 
(docket  #WA9-l-5540);  May  1. 1992,  a 
supplement  to  the  original  plan  with 
changes  required  by  the  1990  Clean  Air 
Act  Amendments;  August  19, 1992,  a 
modeling  and  inventory  supplement  to 
the  original  plan;  February  3. 1994,  an 
addendum  with  contingency  measures; 


March  10, 1995,  supplemental 
information  primarily  on  emissions  and 
modeling:  June  27,  I995,.a 
supplemental  letter  on  monitoring, 
public  notice  and  emissions;  August  17, 
1995,  a  supplfflnental  emissions 
analysis;  November  3, 1995,  more 
emissions  analysis  and  the  maintenance 
demonstration;  and  December  27, 1995, 
revised  regulations  of  the  Yakima 
Coimty  Clean  Air  Authority. 

The  portions  of  the  December  27, 
1995  submittal  which  EPA  approves  as 
part  of  the  SIP  for  Washington  include: 
Article  I  on  policy,  a  short  title  and 
definitions;  Article  II  on  general 
provisions,  except  Section  2.01;  Article 
in  on  violations;  Article  IV  on 
registration  and  notice  of  construction; 
Article  V  on  emission  standards  and 
preventative  measiu«s,  except  Section 
5.09;  Article  Vin  on  penalties  and 
severability;  Article  DC  on  woodstoves 
and  fireplaces;  Article  XI  on  the  rules' 
effective  date;  Article  XII  on  adoption  of 
State  regulations,  except  Section  12.02 
on  Federal  regulations;  and  Article  Xm 
on  fee  schedules  and  other  charges, 
except  Sections  13.04  and  13.05. 

The  portions  of  the  December  27, 
1995  submittal  on  which  EPA  is  taking 
no  action  include:  Article  VI,  which 
covers  operating  permits,  as  these  were 
approved  in  a  separate  rulemaking 
process  imder  Title  V  of  the  Clean  Air 
Act;  Section  5.09  of  Article  V.  Article  X, 
Section  12.02  of  Article  Xn,  and 
Sections  13.04  and  13.05  of  Article  Xffl, 
as  these  provisions  relate  to  pollutants 
other  them  the  criteria  pollutants,  and 
carmot  be  addressed  through  the  State 
Implementation  plan  process;  and 
Section  2.01  of  Article  11  and  Article  VII, 
as  these  relate  to  variances,  and  variance 
procediu«s  cannot  be  approved  as  part 
of  the  state  implementation  plan. 
.    Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors,  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  ovw  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Clean  Air 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fix>m  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(l)(A],  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Adntinistrator  of  this  final  rule  does 
not  a£fect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  pietition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  nde  does 
not  afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2),  42  U.S.C.  7607(b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  6, 1998. 
Chuck  Clarke, 
Regional  Administrator.  Region  10. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C  7401  et  seq. 
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2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (76)  to  read  as 
follows: 

182.2470    MantWketkMiolplii. 


(76)  On  March  24. 1989,  the 
Washington  Department  of  Ecology 
submitted  a  plan  for  attaining  and 
maintaining  the  NAAQS  for  PMIO  in 
the  Yakima  PMIO  moderate 
nonattainment  area  requesting  EPA's 
review  and  approval.  The  plan  was 
amended  with  additional  submittals 
between  1992  and  1995. 

(i)  Incorporation  by  reference. 

(A)  The  attainment  plan  is  contained 
in  the  following  docimients:  a  submittal 
of  March  24. 1989,  adopted  that  same 
date,  from  Washington  State  Department 
of  Ecology,  titled.  State  Implementation 
Plan  for  Particulate  Mitter—Yakima 
Ana  A  Plan  for  Attaining  and 
Maintaining  the  National  Ambient  Air 
Quality  Standard  for  PMlO;  a 
supplement  to  the  plan  adopted  August 
19. 1992.  titled.  Supplement  State 
bnplenwntcAion  Plan  for  Particulate 
Matter  (PMIO)  in  Yakima,  WA  and  an 
addendiun  adopted  February  3, 1994  on 
contingency  measures. 

(B)  Portions  of  Restated  Regulation  I 
of  the  Yakima  County  Clean  Air 
Authcmty.  efisctive  December  15, 1995, 
including  Article  1;  Article  n  except 
Sectioo  2.01;  Article  ID:  Article  TV; 
Article  V  except  Section  5.09:  Article 
Vni:  Article  DC:  Article  XI;  Article  XII 
except  Section  12.02;  and.  Article  Xm 
except  Sections  13.04  and  13.05. 

(ii)  Additional  material: 

(A)  August  19. 1992:  A  modeling  and 
inventory  supplement  to  the  original 
plan. 

(B)  March  10, 1995:  A  supplemental 
information  pad^age  primarily  on 
emissions  and  modeling. 

(C)  June  27. 1995:  A  supplemental 
letter  on  monitoring,  public  notice  and 
emissions. 

(D)  August  17,  1995:  A  supplemental 
emissions  analysis. 

(E)  November  3, 1995:  More  emissions 
analysis  and  the  maintenance 
demonstration. 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  932  and  970 
nm  1091-AB29 

Ac()uWllon  RaQulallon:  Contract 
FlnandnQj  ManaQenMnt  and  Operatin0 
Contracti 

AQENCV:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
iPOE)  amends  its  Acquisition 
Regulation  to  incorporate  coverage 
required  by  the  Federal  Acquisition 
Streamlining  Act  of  1994.  liese 
amendments  will  clarify  the 
allowability  of  costs  reimbiused  imder 
Department  of  Energy  contracts  and 
establish  die  responsibilities  of  the 
remedy  coordination  ofBcial  within  the 
Department. 

DATES:  This  final  rule  is  effective  March 
4, 1998. 

FOR  FURTHER  MFORMATKM  OOtrTACT: 
Terrence  D.  Sheppard,  Office  of  Policy 
(HR-51),  Office  of  Prociirement  and 
Assistance  Policy,  Department  of 
Energy,  1000  Independence  Avenue 
S.W..  Washington.  D.C  20585.  (202) 
586-8193  (Phone).  (202)  586-0545 
(Facsimile),  teny.sheppardttiq.doe.gov 
(Internet). 
SUPPtlMEWTARY  WrORMATIOIl: 

L  Background 

n.  RMohition  of  ConmMDts ' 

m.  Procedural  RaquinDianta 

A.  Review  Under  Executive  Order  12886 

B.  Review  Under  Executive  Order  12988 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwoik  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  12612 
G.  Review  Under  Small  Buaineea 

Regulatory  Enforcement  Faimeu  Act  of 
1996 
H.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

L  Background 

On  June  4,  1997  the  Department  of 
Energy  published  in  the  Federal 
Regiiter  (62  PR  30558)  a  notice  of 
proposed  rulemaking  to  amend  the 
Department's  acquisition  regulations 
based  on  selected  provisions  in  Sections 
2051.  2151,  and  2192  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(the  Act).  These  amendments  establish 
certification  of  cost  submissions  and 
assessment  of  penalties  on  unallowable 
costs;  a  remedy  coordination  official  for 
payment  requests  suspected  to  be  based 
on  substantial  evidence  of  fraud: 
parameters  for  resolution  of  questioned 
costs;  guidance  for  appUcation  of  cost 


principles:  general  prohibitions  on 
severance  payments  to  foreign  nationals 
and  compensation  costs  associated  with 
a  change  in  management  control  or 
ownership;  clarification  of  employee 
morale,  recreation,  entertainment, 
executive  branch  lobbying,  company 
furnished  automobiles,  and  insurance 
costs  which  protect  the  contractor 
against  defe<^  in  material  or 
woricmanship. 

The  public  conunent  period  closed 
August  4, 1997.  The  Department 
received  comments  from  three  entities. 
Today's  final  rulemaking  adopts  the 
amendments  in  the  notice  of  proposed 
rulemaking  with  certain  changes 
disciissed  under  the  Resolution  of 
Comramts  section. 

n.  WeaoHititm  nf  nff«»«T»w^<T 

Three  entities  responded  with  20  total 
comments.  A  comment  resolution 
package  has  been  prepared  and  is  part 
of  the  file.  The  Department  has 
considered  and  evaluated  all  the 
comments  received  during  the  comment 
period.  Conunents  that  resulted  in 
changes  to  the  proposed  rulemaking  are 
summarized  below. 

Comment:  It  was  stated  that,  as 
written,  the  propoaed  language  tmder 
Political  Activity  CosU  addrMsing 
unaUowable  costs  associated  %vith 
attempting  to  influence  executive  or 
legislative  actions  could  be  construed  to 
make  unallowable  the  costs  of 
oMOtiations. 

tiesponse:  Concur.  DOE  has  mokiified 
its  coverage  by  deleting  a  portion  of  the 
last  sentence  of  the  proposed  coverage. 
The  final  rule  makes  the  following 
changes  to  the  June  4, 1997,  proposed 
rulemaking:  970.3102-7(b).  970.5204- 
13(e)(31)(u),  970.5204-14(e)(29)(ii),  and 
970.5204-1 7(a)(6)  were  revised  by 
deleting  language  which  addressed  costs 
associated  with  proposals. 

Conwienf .-  PropoMd  cbanges  to  the 
Payments  and  Advances  clause, 
970.5204-16,  would  complicate  other 
DOE  efforts  at  streamlining. 

Response:  Concur.  The  proposed 
change  has  been  deleted  from  the  final 
rulemaking. 

Comment:  As  written.  DOE  appears  to 
disallow  the  cost  of  local  travel  at 
970.3102-17. 

Response:  It  was  not  our  intent  to 
disallow  the  costs  of  local  business 
travel  and  %ve  do  not  believe  we  have 
done  so.  However,  the  coverage  could   . 
be  clearer.  Accordingly,  IXffi  has 
modified  its  proposed  coverage  to 
ensure  a  distinction  between  company- 
furnished  automobiles  used  for 
company  business,  which  can  be 
allowable  if  approved  by  the  contracting 
officer  and  personal  use  of  company 


furnished  automobiles.  It  does  prohibit, 
as  does  FAR  31.20&-46(f),  that  portion 
of  the  costs  that  relate  to  personal  use. 
DEAR  970.31O2-17(b)(3)  was  revised  by 
clarifying  the  distinction  betwem  costs 
of  company-fiimished  automobiles  that 
can  be  allowable  if  approved  by  the 
contracting  officer  and  the  cost  of 
company-furnished  automobiles. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determhied  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  "Regulatory  Planning  and 
Review,"  (58  FR  51735.  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  AfEurs  of  the  Office  of 
Mmagement  and  Budget  (CA4B). 

B.  Review  Under  Executive  Order  12968 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Qvil  Justice 
Reform."  61  FR  4729  (February  7. 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  wrrite 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  inake  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on  ' 

existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftmenship  under  auy  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  the  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 


C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354)  which  reqtiires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  whidi  is  likely  to  have 
significant  economic  impact  on  a 
substantial  num^r  of  sinall  entities. 
DOE  certifies  that  this  rule  wUl  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  ot  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  uiider  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  hiunan  enviroiunent,  as  determined 
by  DOE'S  regulations  (10  CFR  Part  1021. 
Subpart  D)  implementing  the  National 
Enviromnental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4321  et  seq.). 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  proposed  amendments  to  the  I^AR 
do  not  change  the  environmental  efiiact 
of  the  rule  being  amended  {categorical 
exclusion  AS).  Therefore,  this  rule  does 
not  require  an  enviromnental  impact 
statement  or  environmental  assessmwit 
pursuant  to  NEPA. 


interests  or  traditional  functions  of  the 
States. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  the 
Department  of  &iergy  will  report  to 
Congress  promulgation  of  the  rule  prior 
to  its  effective  date.  The  report  will  state 
that  it  has  been  determined  that  the  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(3). 

H.  Beview  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more. 

This  rulemaking  only  affects  private 
sector  entities,  and  the  impact  is  less 
than  $100  million. 

List  of  Subjects  in  48  CFR  Parts  932  and 
970 

Government  procurement. 

Issued  in  Washington,  D.C  on  January  5. 
1998. 

Richerd  H.  Hopt 
Deputy  Assistant  Secretary  for 
Procurentent  and  Assistance  Management 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Part  932 
continues  to  read  as  follows: 


F.  Review  Under  Executive  Order  12612         Authority:  42  U.S.C  7254: 40  U.SC  486lc) 

fexecutive  Order  12612  (52  FR  41685,      PART  932— CONTRACT  FINANCING 
October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distributicm  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  ff  there  are 
sufficient  substantial  direct  effscts,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rule,  when  finalized, 
will  revise  certain  policy  and 
procedural  requirements.  States  which 
contract  with  DOE  will  be  subject  to  this 
rule.  However,  IX)E  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 


2.  Section  932.006-4  is  added  before 
Subpart  932.1  to  read  as  follows: 

932.006-4    Procaduret. 

(a)  The  remedy  coordination  official 
shall  follow  the  procedures  identified  in 
FAR  32.006-4. 

(b)  IReservedl 

3.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91  (42  US  Q  7254). 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

4.  Subpart  970.25  is  added  to  read  as 
follows:  - 
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970l2801 


970.25    Foreign  acqutaMon. 

970l2901    Seveianoa  peynMnta  for  foieign 


paynMMa  for  voreiQii 


(a)  The  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  of  48  CFR  970.3102- 
2(i)(2)(iv)  and  (v)  in  accordance  with  41 
U.S.C  256(e)(2)  if: 

(1)  The  application  of  the  provisions 
would  adversely  affect  the  continuation 
of  a  program,  project,  or  activity  that 
provides  significant  support  services  for 
Department  of  Energy  employees  posted 
outside  the  United  States: 

(2)  The  contractor  has  taken,  or  plans 
to  take,  appropriate  actions  within  its 
control  to  minimize  the  amount  and 
number  of  incidents  of  payment  of 
severance  pay  to  employees  under  the 
contract  who  are  foreign  nationals:  and 

(3)  The  payment  of  severance  pay 
under  the  contract  is  necessary  to 
comply  with  a  law  that  is  generally 
applicable  to  a  significant  number  of 
businesses  in  the  country  in  which  the 
foreign  national  receiving  the  payment 
pwfbrmed  services  or  is  necessary  to 
comply  with  a  collective  bargaining 
agreement. 

(b)  Solicitation  provision  and  contract 
clause.  The  solicitation  provision  at 
970.5204-84,  Waiver  of  Limitations  on 
Severance  Payments  to  Foreign 
Nationals,  shall  be  included  in 
solicitations  and  resulting  contracts 
involving  support  services  for 
Department  of  Energy  operatioiu 
outside  of  the  United  States  expected  to 
exceed  $500,000,  when,  prior  to  the 
solicitation,  the  limitations  on  severance 
to  foreign  nationals  has  been  %vaived. 
Use  the  Alternate  1  contract  clause  in 
solicitations  and  resulting  contracts. 
whan  the  Head  of  the  Contracting 
Activity  may  waive  the  limitatioas  on 
severance  to  foreign  nationals  after 
contract  award. 

5.  Section  970.3101-3  is  amended  by 
adding  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 


9m«1(n-8   Qeneral 


for 


(b)  A  contracting  officer  shall  not 
resolve  any  questioned  costs  until  the 
contracting  officer  has  obtained: 

(1)  Adequate  documentation  with 
respect  to  such  costs:  and 

(2)  The  opinion  of  the  Department  of 
Energy's  auditor  on  the  allowability  of 
such  costs. 

(c)  The  contracting  officer  shall 
ensure  that  the  documentation 
supporting  the  final  settlement 
addresses  the  amount  of  the  questioned 


costs  and  the  subsequent  disposition  of 
such  questioned  costs. 

(d)  The  contracting  officer  shall 
ensure,  to  the  maximum  extent 
practicable,  that  the  Department  of 
Energy's  auditor  is  afforded  an 
opportunity  to  attend  any  negotiation  or 
meeting  with  the  contractor  regarding  a 
determination  of  allowability. 

6.  Section  970.3101-7^ is  added  to 
read  as  follows: 


9703101-7    Coet 


(a)  The  contracting  officer  shall 
require  that  management  and  operating 
contractors  provide  a  submission  for 
settlement  of  costs  incurred  during  the 
period  stipulated  on  the  submission  and 
a  certification  that  the  costs  included  in 
the  submission  are  allowable.  The 
contracting  offioer  shall  assess  a  p«ialty 
if  unallowable  costs  are  included  in  the 
submission.  Unallowable  costs  are 
either  expressly  imallowable  or 
determined  unallowable. 

(1)  An  expressly  unallowable  cost  is 
a  particular  item  or  type  of  cost  which, 
under  the  express  provisimis  of  an 
applicable  law,  regulation,  or  this 
contract,  is  specifically  named  and 
stated  to  be  unallowable. 

(2)  A  coet  datermined  unallowable  is 
one  which,  for  that  contractor 

(i)  Was  subject  to  a  contracting 
officer's  final  decision  and  not 
appealed; 

(ii)  The  Department's  Board  of 
Contract  Appeab  or  a  court  has 
previously  ruled  as  unallowable:  or 

(iii)  Was  mutually  agreed  to  be 
unallowable. 

(b)  If,  dxiring  the  review  of  the 
submission,  the  contracting  officer 
determines  that  the  submission  contains 
an  expressly  unallowable  cost  or  a  cost 
determined  to  be  unallowable  prior  to 
the  submission,  the  contracting  officer 
shall  assess  a  penalty. 

(c)  If  the  contracting  otRou 
determines  that  a  cost  submitted  by  the 
contractor  in  its  submissian  for 
settlement  is 

(1)  Expressly  unallo%vab)e,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  the  disallowed 
cost  allocated  to  this  contract  plus 
interest  on  the  paid  portion  of  the 
disallowed  cost.  Interest  shall  be 
computed  from  the  date  of  overpayment 
to  the  date  of  repayment  using  the 
interest  rate  specified  by  the  Secretary 
of  the  Treasury  pursuant  to  50  U.S.C. 
1215. 

(2)  Determined  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  two  times  the 
amount  of  the  disallowed  cost  allocated 
to  this  contract. 


(d)  Tlie  contrecting  offioer  may  waive 
the  penalty  provisions  when 

(1)  The  contractor  withdraws  the 
submission  before  the  formal  initiation 
of  an  audit  of  the  submissfon  and 
submits  a  revised  submisaion; 

(2)  The  amount  of  the  unallowable 
costs  allocated  to  covered  contracts  is 
$10,000  or  less;  or 

(3)  The  contractor  demonstrates  to  the 
contracting  officer's  satisfaction  that: 

(i)  It  has  established  appropriate 
policies,  persoimel  training,  and  an 
internal  control  and  review  system  that 
provides  assurances  that  unallowable 
costs  subject  to  penalties  are  precluded 
from  the  contractor's  submission  for 
settlement  of  costs;  and 

(ii)  The  imaUowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  submission. 

(e)  The  Head  of  the  Contracting 
Activity  may  waive  the  certification 
when — 

(1)  It  is  determined  that  it  would  be 
in  the  best  interest  to  waive  such 
certification;  and 

(2)  The  Heed  of  the  contracting 
Activity  states  in  writing  the  reasons  for 
that  determinatioo  and  niakes  such 
determination  available  to  the  public. 

7.  Section  070.3102  is  ammided  by 
removing  the  last  sentence  of  the 
existing  paragraph,  designating  the 
existing  paragraph  as  (a)  and  adding  a    , 
new  panigrq>h  (o)  to  read  as  follows. 

(b)  This  section  does  not  cover  every 
element  of  cost.  Failure  to  incltide  any 
item  of  cost  does  not  imply  that  it  is 
either  alloMrable  or  unalk>wd>le.  The 
determination  of  allowalnlity  shall  be 
besed  on  the  principles  and  standards  in 
this  subpart  and  the  treatment  of  similar 
or  related  items.  When  more  than  one 
paragraph  in  this  section  is  relevant  to 
a  contractor  cost,  the  cost  shall  be 
apporticmed  among  the  applicable 
subsections,  snd  the  detcsmination  of 
allowability  of  eech  portion  shall  be 
besed  on  the  guidance  contained  in  the 
spplicsble  suDsection.  As  an  example, 
the  cost  of  meals  while  in  s  travel  status 
would  normally  be  allowable  if 
reasonable.  However,  the  cost  of 
alcoholic  beverages  associated  with  a 
meel  would  be  unaUowable.  In  no  case 
shall' costs  made  specifically 
unallowable  under  one  cost  principle  be 
made  allowable  under  another  cost 
principle. 

8.  Section  970.3102-2  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (i)(2)  introductory  text  and 
adding  new  paragraphs  (i)(2)(iv).  (v), 
(vi).  and  (p)  to  rmd  as  follows: 


t70J102-8   Cowpenaaion  for  peraonal 


«)•  •  • 

(2)  *  *  *  In  addition,  paragraphs 
(i)(2)(iv)  and  (v)  of  this  section  apply  if 
the  severance  cost  is  for  foreign 
nationals  employed  outside  the  United 
States. 

•  •        •        •        • 

(iv)  Notwithstanding  the  provision  of 
peragraph  (c)  of  this  section,  which 
refeimoes  geographic  area,  under  41 
U.S.C  256(e)(l)(M).  the  costs  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract 
performed  outside  the  United  States  are 
uiudlowable  to  the  extent  that  such 
payments  exceed  amoimts  typically 
paid  to  employees  providing  similar 
services  in  the  same  industry  in  the 
United  States. 

(v)  Further,  tmder  41  U.S.C. 
256(e)(l)(N).  the  costs  of  severance 
payments  referred  to  in  paragraph 
(i)(2)(iv)  of  this  section  are  unaUowable 
if  the  termination  of  employment  is  the 
result  of  the  closing  of.  at  curtailment 
of.  activities  at  a  United  States  fecility 
in  that  country  at  the  request  of  the 
government  of  that  country. 

(vi)  The  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  (^paragraphs  (i)(2)(iv) 
and  (v)  of  this  section  imder  the 
conditions  q>ecified  in  subpart  070.25. 

•  •        *        *        * 

(p)  Special  compensation.  The 
following  costs  are  unallowable: 

(1)  SpMdal  compensation  to 
employees  pursuant  to  a^eements 
which  permit  payments  in  excess  of  the 
contractor's  normal  severance  pay 
practices,  if  their  employment 
terminates  following  a  change  in  the 
management  control  over,  or  ownership 
of.  the  contractor  or  a  sulMrtantial 
portion  of  its  assets. 

(2)  Special  compensation  to 
employees  pursuant  to  agreements 
which  permit  payments  resulting  from  a 
change,  wdiether  acttial  or  prospective, 
in  the  management  control  over,  or 
ownership  of,  the  contractor  or  a  portion 
of  its  assets  which  is  contingent  upon 
the  employee  remaining  with  the 
contractor  for  a  stated  period  of  time. 

9.  Section  970.3102-5  is  revised  to 
read  as  follows: 

970J102-6   Employee  morale,  haaHh, 
welfare,  food  aervloe,  and  dormitory  coatSj 

(a)  Employee  morale,  health,  and 
welfare  activities  are  those  services  or 
benefits  provided  by  the  contractor  to  its 
employees  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance.  These  activities 


include  such  items  as  house  m 
employee  publications,  health  or  first- 
aid  clinics,  wellnees/fitness  centera. 
employee  counseling  services,  awards 
for  performance  or  awards  made  in 
recognition  of  employee  achievements 
pursuant  to  an  established  contractor 
plan  or  policy,  and.  for  the  piirpose  of 
this  section,  food  service  and  dormitory 
costs.  However,  these  activities  do  not 
include,  and  should  be  differentiated 
from  compensation  for  personal  services 
as  defined  in  970.3102-2.  Food  and 
dormitory  services  include  operating  or 
furnishing  feciUties  for  cafeterias, 
dining  rooms,  canteens,  lunch  wagons, 
vending  madiines,  living 
acoommodations,<n'  siinUar  types  of 
services  for  the  contractor's  employees 
at  or  near  the  contractor's  fecilities  or 
site  of  the  contract  work. 

(b)  Costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
actiidties.  and  sporting  events  are 
imallowable.  except  for  the  costs  of 
employees'  participation  in  company 
sponsored  intramiual  sports  teams  or 
employee'  organizations  designed  to 
improve  company  loyalty,  team  work,  or 
physical  fitness. 

(c)  Except  as  limited  by  paragraph  (d) 
ofthis  section,  the  aggr^ate  of  costs 
incurred  on  accoimt  of  all  activities 
mentioned  in  paragraph  (a)  of  this 
section,  less  income  generated  by  all 
such  activities,  is  allowable  to  the  extent 
that  the  net  aggregate  cost  of  all  such 
activities,  as  well  as  the  net  cost  of  each 
individual  activity,  is  reasonable  and 
allocable  to  the  contract  work. 
Additionally,  advance  understandings 
with  respect  to  the  costs  mentioned  in 
paragraph  (a)  of  this  section  are  to  be 
reached  prior  to  the  incurrence  of  these 
costs  as  required  in  48  CFR  970.3101- 

6. 

(d)  Losses  from  the  operation  of  food 
or  dormitory  services  may  be  included 
as  costs  incurred  under  paragraph  (c)  of 
this  section  only  if  the  contractor's 
objective  is  to  operate  such  services  at 
least  on  a  break-even  basis.  Losses 
sustained  because  food  services  or 
lodging  accommodations  are  furnished 
without  charge  or  at  prices  or  rates 
which  obviously  would  not  be 
conducive  to  operation  on  a  break-even 
basis  are  not  allowable,  except  in  those 
instances  where  the  contractor  can 
demonstrate  that  imusual  circumstances 
exist,  such  that,  even  with  efficient 
management,  operation  of  the  services 
on  a  break-even  basis  would  require 
charging  inordinately  high  prices,  or 
prices  or  rates  higher  thui  those  charged 
by  commercial  establishments  offering 
the  same  services  in  the  same 


gemnphical  areas.  Typical  exunples  of 
sucm  unusual  circumstances  a.e: 

(1)  Whoe  the  contractor  miist  provide 
food  or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available,  or 

(2)  Where  it  is  necessary  to  operate  a 
facility  at  a  lower  volume  than  the 
faciUty  could  economically  support 
Cost  of  food  and  dormitory  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(e)  In  those  situations  where  the 
contractor  has  an  arrangement 
authorizing  an  employee  association  to 
provide  or  operate  a  service  such  as 
vending  machines  in  the  contractor's 
plant,  and  retain  the  profits  derived 
therefrom,  such  profits  shall  be  treated 
in  the  same  manner  as  if  the  contractor 
were  providing  the  service,  except  as 
provided  in  paragraph  (f)  of  this  section. 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including  .    "^ 
funds  set  over  from  vending  machines 
receipts  or  similar  sources,  may  be 
included  as  cost  incurred  under 
paragraph  (c)  of  this  section,  only  to  the 
extent  that  the  contractor  demonstrates 
that  an  equivalent  amount  of  the  costs 
incurred  by  the  employee  organization 
would  be  allowable,  if  inctured  by  the 
contractor  directiy. 

10.  Section  970.3102-7  is  revised  to 
read  as  follows: 


0703102-7    PolMealaclMtyi 

The  following  costs  are  unallowabfe. 
except  for  costs  associated  with 
providing  information  pursuant  to 
970.5204-17,  unless  approved  by  the 
contracting  officer:  Contractor  costs 
incurred  to  influence  either  directiy  or 
indirectly^ 

(a)  Le^lative  action  on  any  matter 
pending  before  Congress,  a  State 
legislatiue,  or  a  legislative  body  of  a 
political  subdivision  of  a  State;  or 

(b)  Federal,  State,  or  executive  body  of 
a  political  subdivision  of  a  State  action 
on  regulatory  and  contract  mattere. 

11.  Section  970.3102-17  Travel  costs, 
is  amended  by  revising  the  paragraph 
heading  for  (b)  and  by  adding  paragraph 
(b)(3)  to  read  as  follows: 

0703102-17   Travel  coata. 

•  *        *        *        •  • 

(b)  Govemment-ovmed,  commercial 

rental,  and  company-furnished  vehicles. 

*  *  * 

(3)  The  costs  of  contractor-owned  or 
-leased  vehicles  include  the  costs  of 
lease,  operation,  maintenance, 
depreciation,  insurance,  and  other 
similar  costs.  These  costs  are 
unallowable  except  as  approved  by  the 
contracting  officer.  That  portion  of  the 
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cost  of  company-fumished  automobiles 
that  relates  to  personal  use  by 
employees,  including  transportation  to 
and  from  work  is  imallowable. 


12.  Section  970.3103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

•7013103   Contract  dauaaa. 

•  •        •        •        • 

(b)  The  political  activity  cost 
prohibition  clause  at  48  CFR  970.5204- 
1 7  shall  be  included  in  all  M&O 
contracts. 

*  •        •        •        • 

13.  Section  970.3272  is  added  to  read 
as  follows: 

Subpert  970.32— Contract  Hnandng 


•70.3272    nadurton  or  auapaoaioo  of 
adwancai  partial,  oc  proQraaa  payfnentab 

(a)  The  procedures  prescribed  at  FAR 
32.006  shall  be  followed. 

(b)  The  agency  head  has  delegated 
their  responsibilities  under  this  section 
to  the  Senior  Procurement  Executive. 

(c)  The  remedy  coordination  ofBcial  is 
responsible  for  receiving,  assessing,  and 
making  recommendations  to  the  Senior 
Procurement  Executive. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5204-85, 
Reduction  or  suspension  of  contract 
paymaots.  in  management  and  operating 
contracts. 

14.  Section  970.5204-13,  Allovrable 
costs  and  ftxed^fee  (management  and 
operating  contracts),  is  amended  by 
revising  clause  paragraphs  (d)(8)(iv), 
(e)(ll).  (e)(31):  and  adding  new 
paragraphs  (e)(37)  and  (38)  to  read  as 
follows: 


•70.5204-13    ARovsaMa 


coata  and  Used  tea 
conftacta). 


(d)  •  •  • 
(8)  •  •  • 

(iv)  Employee  ralationi ,  walfire.  morale, 
etc;  programs  including  incentive  or 
•uggeetion  awkrds:  employee  cxMinseling 
MTvices,  health  or  first -«id  clinics:  house  or 
employee  publications;  and  wellnets/fitneM 
centera: 
•         •        •         •         • 

(e)  •  •  • 

(11)  Entertainment,  including  costs  of 
amusement,  divpnion,  social  activities;  and 
directly  associated  costs  such  as  tiduts  to 
shows  or  sports  events,  meals,  lodging, 
rentals,  transportation,  and  gratuities;  costs  of 
membenhip  in  any  social,  dining  or  country 
club  or  organization. 

(31)  Contractor  costs  incurred  to  influence 
either  directly  or  indirectly — 

(i)  Legislative  action  on  any  matter  pending 
before  Congress,  a  State  legislature,  or  a 
legislative  body  of  a  political  subdivision  of 
a  State:  or 


(ii)  Federal,  State,  oraxacutivs  body  of  a 
political  subdivision  of  a  State  actkn  on 
regulatory  and  oontnct  mattais  as  dascribad 
in  the  "Political  Activity  Coat  Prohibition" 
clause  of  this  contract 


(37)  CoaU  of  gifts;  however,  gifts  do  not 
include  awards  for  perfcwmanca  oc  awards 
made  in  recognition  of  employee 
achievements  pursuant  to  an  established 
contractor  plan  or  policy. 

(38)  The  coets  of  recreetion,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  except  for  the 
costs  of  employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee  organizatioos  designed  to  improve 
company  loyalty,  team  work,  or  physical 
fitness. 

15.  Section  970.5204-14  is  amended 
by  revising  clause  paragraphs  (d)(8)(iv), 
(e)(9),  (e)(29);  and  adding  new 
p>aragraphs  (e)(35)  and  (e)(36)  to  read  as 
follows: 

•70L8204-14   Alowabla  coata  and  Itoad-laa 


(d)«  •  • 

(8)«   •  • 

(iv)  Employee  relations,  wrelfare,  morale, 
etc;  programs  including  incentive  or 
suggestion  avrards;  employee  counseling 
services,  health  or  first-aid  clinics;  and  house 
or  employee  publications;  and  %rellness/ 
fitness  centen; 

•  •        •         •         • 

(e)  •  •  • 

(9)  Entertainment,  including  costs  of 
amusement,  diversion,  social  adivitier,  and 
directly  associated  costs  such  as  tickets  to 
shows  or  sports  events,  meals,  lodging, 
rentals,  transportation,  and  gratuities;  costs  of 
membenhip  in  any  social,  (fining  or  country 
club  or  organization. 

(29)  Contractor  costs  incurred  to  influence 
either  directly  or  indirectly — 

(i)  Legislative  action  on  any  matter  pending 
Iwfore  Congress,  a  State  legislature,  or  a 
legislative  body  of  a  political  subdivision  of 
a  Sute;  or 

(ii)  Federal,  State,  or  local  executive  branch 
action  on  regulatory  and  contract  mattera  as 
described  in  the  "FNslitical  Activity  Cost 
Prohibition"  clause  of  this  contract 

•  •         •         «         ■ 

(35)  Costs  of  gifts;  however,  gifts  do  not 
include  awards  for  performance  or  awards 
made  in  recognition  of  employee 
achievements  purauant  to  an  established 
contractor  plan  or  policy. 

(36)  The  costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  except  for  the 
costs  of  employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee  organizations  designed  to  improve 
company  lo^ty,  team  work,  or  physical 
fitness. 

16.  Section  970.5204-17  is  amended 
by  revising  the  section  heading  and 


clauae  heading  and  adding  clause 
paragraph  (a)(6)  to  read  as  follows: 


•70L8204-17 

■miKjiiiUfm 


rwnim  ■cuvny  ooai 


Political  Activity  Cost  Prohibition  (Dec 
1997) 

(•)•'• 

(6)  Contractor  costs  incurred  to  influence 
(directly  or  indiracUy)  Federal,  State,  or  local 
executive  branch  action  on  regulatory  and 
contract  matters. 


17.  Section  970.5204-84  is  added  to 
read  as  follows: 

•70J204-64 


'  ot  ■mWllona  on 
I  to  fOfwiQn  nallonaia. 

As  prescribed  in  subpart  970.25. 
insert  the  following  solicitation 
provision,  or  its  alternate  1.  clause: 

Waiver  of  Limitations  on  Severance 
PaymanU  to  Foreign  Nationals  (Dec  1997). 

Pursuant  to  Department  of  Energy 
Acquisition  Regulation  (DEAR)  subpart 
970.25,  Um  cost  allowability  limitations  in 
(I^AR)  subpart  970.3102-2(i)(iv)  and  (v)  are 
waived  for  this  contract. 

Alternate  1  (Dec  1997).  Substitute  the 
following  paragraph  for  the  foregoing 
solicitation  provision  when  the  waiver  of 
limitations  to  severance  payments  for  foreign 
nationals  has  not  been  predetermined  by  the 
Department. 

Pursxiant  to  Department  of  Energy 
Acquisition  Regulation  (DEAR)  subpart 
970.25,  the  Depaitment  will  consider  waiving 
the  cost  allowability  limitations  in  (DEAR)  48 
CFR  970.3102-2(iMiv)  and  (v)  for  this 
contract 

IB.  Sectitm  970.5204-85  is  added  to 
read  as  follows: 

•70.OB04-48    RaducMon  or  auapanaion  of 
adwanoa,  parilal,  or  preQraea  peyntenta 
upon  mNang  o^  suiwiBniHi  eviaenca  oi 
fraud. 

As  prescribed  in  48  CFR  970.3272. 
insert  the  following  clause: 

Reduction  or  Suspension  of  Advance,  Partial, 
or  Progress  Payments  (Dec.  1997) 

(a)  The  contracting  officer  may  reduce  or 
suspend  further  advance,  paitial,  or  progress 
pMyments  to  the  contractor  upon  a  written 
determination  by  the  Secretary  that 
substantial  evidence  exists  that  the 
contractor's  request  for  advance,  partial,  or 
progress  payment  is  based  on  fraud. 

(b)  The  contractor  shall  be  afforded  a 
reasonable  opportunity  to  respond  in  writing. 
(End  of  Clause] 

(FR  Doc  98-2049  Filed  1-30-98;  8:45  am] 
aauNO  oooc  suit  ti  r 


DEPARTMENT  OF  COMMERCE 

NaUonal  Oceanic  and  Atmoephertc 
Adminlatration 

50CFRPart216 

[Dockat  No.  •7072517»-a017-03:  M>. 
071497A] 

RIN0648-AK33 

Taidng  and  Importing  Marine 
MMnmala;  Taking  of  Ringed  Seals 
■nddantal  to  On-lce  Seiainic  Aetivitiee 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 


f:  NMFS.  upon  application  from 
BP  Exploration  (Alaska)  (BFXA)  ea 
behalf  of  itself  and  several  other  oil 
exploration  companies,  issues 
regulations  to  govern  the  unintentional 
take  of  a  small  niunber  of  seals 
incidental  to  winter  seismic  operations 
in  the  Beaufort  Sea.  AK.  Issuance  of 
regulations  governing  imintentional 
incidental  takes  in  coimection  with 
particular  activities  is  required  by  the 
Marine  Mammal  Protection  Act 
(MMPA)  when  the  Secretary  of 
Commerce  (Secretary),  after  notice  and 
opportunity  for  comment,  finds,  as  here, 
that  such  takes  vrill  have  a  negligible 
impact  on  the  species  and  stocks  of 
marine  mamnwls  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  them  for  subsistmioe  tises. 
Theaa  rsgiilations  do  not  authorize  the 
industry's  proposed  activity,  such 
authoiizatiim  is  imder  the  fiuisdiction 
of  the  U.S.  Department  of  the  Interior 
and  is  not  wdtnin  the  pirisdiction  of  the 
Secretary.  Rather,  these  regulations 
authorize  the  imintentional  incidental 
take  of  marine  mammals  in  connection 
with  such  activities  and  prescribe 
methods  of  taking  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses. 

DATES:  EfEsctive  February  2. 1998  until 
December  31.  2002. 
AOORCSSCS:  A  copy  of  the  application 
and  EnvironmentiJ  Assessment  (EA) 
may  be  obtained  by  writing  to  Michael 
Payne.  Chief,  Marine  Mammal  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226,  or  by  telephoning  one 
of  the  persons  below  (see  FOR  FURTHER 
■romiATION  CONTACT). 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 


contained  in  this  rule  should  be  sent  to 
the  above  individual  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  NOAA  Desk  Officer, 
Washington.  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT. 
Kenneth  R.  Hollingshead  (301)  713- 
2055  or  Brad  Smith,  Western  Alaska 
Field  Office.  NMFS.  (907)  271-5006. 
SUPPLEMENTARY  WIFOmiATiON: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C  1361  et  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Pennission  may  be  granted  for  periods 
of  5  yeara  or  less  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s)  of  marine 
mammals  and  will  not  have  an 
tmmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  and  that  regulations  are 
prescribed  setting  forth  the  permissible 
methods  of  taking  and  the  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Specific 
regulations  governing  the  taking  of 
ringed  seals  incidental  to  on-ice  seismic 
activity,  w^ch  were  published  on 
January  13. 1993  (58  FR  4091).  expired 
on  December  31, 1997. 

Summary  of  Request 

On  Jidy  11. 1997.  NMFSjeceived  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  BPXA.  on  behalf  of 
itself.  ARGO  Alaska.  Inc..  Northern 
Geophysical  of  America.  Inc..  and 
Western  Geophysical  Co.  to  renew  the 
incidental  take  regulations  found  in  50 
CFR  part  216.  subpart  J  (previously  50 
CFR  part  228  subpart  B).  to  govern  the 
taking  of  ringed  seids  (Phoca  hispida) 
and  bearded  seals  (Erigfiathus  barbatus) 
incidental  to  seismic  activities  on  the 
ioe.'o&hore  Alaska,  for  a  period  of  5 
yeare.  The  applicants  state  that  these 
activities  are  not  likely  to  resiilt  in 
physical  injuries  to,  and/or  death  of,  any 
individual  seals.  Because  seals  are 
expected  to  avoid  the  immediate  area 
around  seismic  operations,  they  are  not 
expected  to  be  subject  to  potential 
hearing  damage  from  exposure  to 
imderwater  or  in-air  soimds  from  the 
operations.  Any  takings  of  ringed  seals 
are  anticipated  to  restUt  from  i^ort-term 
disturbance  by  noise  and  physical 
activity  associated  with  the  seismic 
operations. 


The  scope  of  the  petition  is  limited  to 
pre-lease  and  post-lease  seismic 
exploration  activities  in  state  waters  and 
in  the  CXiter  Continental  Shelf  in  the 
Beaufort  Sea,  offshore  Alaska,  during 
the  ioe-GOvered  seasons.  Because  a 
minimum  of  3  to  4  ft  (.9-1.2  m)  of  ice 
is  required  to  safely  support  the  weight 
of  equipment,  on-ice  seismic  operations 
are  usiially  confined  to  the  5-month 
period  between  January  through  May. 
These  seismic  surveys  will  be 
conducted  using  two  types  of  energy 
sources:  (1)  Vibroseis,  which  uses  laige 
trucks  with  vibrators  moimted  on  them, 
that  systematically  put  variable 
frequoQcy  energy  into  the  earth  and  (2) 
waterguns  or  airguns  carried  by  a  slei^ 
or  other  vehicle.  The  vibroseis  method 
is  much  more  common.  Over  the  next  5- 
year  period,  the  applicants  expect  that 
on-ice  seismic  activity  will  cover 
approximately  22,500  line  miles 
(mi)(3,610  kilometers  (km))  or  4.500  line 
mi/yr  (7,242  km/3rr).  This  compares  to 
13,247  line  mi  (21,319  km)  in  the 
aggregate  or  1,305  to  4,903  line  mi/yr 
(2,100  to  7,891  laa/yr)  during  the  past 
5-year  period. 

lliese  regulations  apply  only  to  the 
incidental  taking  of  ringed  and  bearded 
seals  by  U.S.  citizens  engaged  in  seismic 
activities  on  the  ice  and  associated 
activities  in  the  Beaufort  Sea  from  the 
shore  outward  to  45  mi  (72  km)  and 
from  Point  Barrow  east  to  Demarcation 
Point  during  January  1  through  May  31 
of  any  calendar  year  through  Deoember 
31,  2002.  However,  because  bearded 
seals  are  normally  foimd  in  broken  ice 
that  is  unsuitable  for  on-ice  seismic 
operations,  few,  if  any,  bearded  seals 
wiU  be  impacted,  and  mainly  ringed 
seals  are  expected  to  be  taken  incidental 
to  the  seismic  stuveys. 

The  incidental,  but  not  intentional, 
taking  of  ringed  and  bearded  seals  by 
U.S.  citizens  holding  a  Letter  of 
Authorization  (LOA)  will  be  permitted 
during  the  following:  (1)  On-ice 
geophysical  seismic  activities  using  two 
types  of  energy  sources  (Le.,  vibroseis  or 
waterguns  or  airguns).  and  (2)  operation 
of  transportation  and  camp  faolities 
associated  with  seismic  activities.  Oil 
drilling  activities  will  not  be  covered 
imder  this  regulation;  such  activities 
will  need  a  separate  authorization  under 
either  section  101(a)(S)(A)  or 
101(a)(5)P)  of  the  MMPA. 


Comments  and  RespoB 

On  October  27. 1997  (62  FR  55564). 
NMFS  published  a  notice  of  proposed 
rulemaking  on  the  application  and 
Invited  interested  persons  to  submit 
comments,  information,  and  suggestions 
concerning  the  application  and  the 
structure  and  content  of  regulations. 
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During  the  30-day  conunent  period. 
NMFS  received  letters  from  tne  Marine 
Mammal  Commission  (MMC), 
Greenpeace  (on  behalf  of  itself,  the 
Alaska  Wilderness  League  and  the 
Northern  Alaska  Environmental  Center), 
the  Sierra  Club  (Georgia  Chapter)  and  1 
individual  commenting  on  the  proposed 
rule.  Comments  contained  in  these 
letters  are  addressed  below.  Comments 
regarding  issues  other  than  the  issuance 
of  regulations  and  authorizations  for  the 
incidental  harassment  of  ringed  and 
twarded  seals  by  on-ice  seismic  work  are 
beyond  the  scope  of  discussion  here  and 
are  not  addressed  further.  Information 
on  the  activity,  the  environmental 
Impacts,  and  the  authorization  request 
that  are  not  subject  to  reviewer 
comments  can  be  found  in  the  proposed 
rule  notice  and  is  not  repeated  nere. 

MMPAConcams 

Comment  1:  Greenpeace  believes  that 
the  applicants  failed  to  address  a  Plan 
of  Cooperation  (POC). 

Response:  NMFS  has  stated 
previously  that  a  formal  POC  may  not  be 
necessary  for  all  activities  that  might 
result  in  the  incidental  harassment  of 
marine  mammal  species  that  are  also 
sought  for  subsistence  purposes.  In 
order  for  NMFS  to  determine  that  there 
Kvill  not  be  an  unmitigable  adverse 
impact  on  the  availability  of  marine 
nmmmaU  for  taking  for  subsistence 
purposes,  the  information  items 
specified  in  50  CFR  216.104(a)(12)  will 
iwed  to  be  provided.  If  neither  a  POC 
has  been  submitted,  nor  meetings  with 
subsistence  communities  have  been 
scheduled  and  if  during  the  comment 
period  evidence  is  provided  indicating 
that  an  adverse  impact  to  subsistence 
needs  will  result  from  the  activity,  an 
authorization  may  be  delayed  to  resolve 
this  disagreement.  NMFS  notes  that  the 
applicant  responded  to  this  information 
request  in  its  application.  Neither 
Greenpeace  nor  other  commenters  have 
provided  information  that  an 
unmitigable  adverse  impact  on 
subsistence  harvests  nvill  occur. 
Greenpeace  misinterprets  the  statute  in 
stating  that  no  proof  exists  that  the 
activity  will  not  have  an  impact  on 
subsistence  needs;  the  statute  requires 
only  that  the  activity  will  not  have  an 
unmitigable  impact  on  subsistence 
needs.  Copies  of  the  application  and 
notice  of  proposed  authorization  were 
forwarded  to  appropriate  North  Slope 
(AK)  government  agencies.  These 
agencies  have  not  indicated  that  there 
would  be  an  unmitigable  adverse  impact 
on  subsistence  seal  harvests.  Finally, 
NMFS  notes  that  POCs  are  not 
mandated  by  statute,  but  are  required  by 
regulations  when  necessary  to  facilitate 


the  Agency's  determination  that  an 
activity  not  have  an  unmitigable  adverse 
impact  on  subsistence  needs. 

Conunent  2:  Greenpeace  requests  that 
the  regulations  not  be  issued  until 
Traditional  Knowledge  for  the  1992- 
1997  period  be  gathered,  analyzed,  and 
shown  to  support  the  claim  that  there 
will  be  no  enect  to  subsistence  hunting 
in  the  S-year  period  beginning  in  1998. 

Response:  NMFS  would  Um  to  clarify 
that  the  statutory  requirement  is  that  the 
activity  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  those 
species  or  stocks  of  marine  mammals 
intended  for  subsistence  uses. 
"Unmitigable  adverse  impact."  as 
defined  in  50  CFR  216.103,  means  an 
impact  resulting  from  the  specified 
activity:  (1)  That  is  likely  to  reduce  the 
availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
sulttistence  needs  by:  (i)  causing  the 
marine  manunals  to  abandon  or  avoid 
hunting  areas;  (ii)  directly  displacing 
subsistence  users;  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met 

As  the  applicant  noted,  ringed  seals 
are  today  hunted  principally  on  water 
with  rifles,  not  at  breathing  holes  in 
winter,  and  the  niunbers  in  recent  years 
have  been  small  (BaiTow-394  ringed 
seals,  174  bearded  seals;  Kaktovik-70 
ringed  seals,  30  bearded  seals;  Nuiqsut- 
0  seals).  Therefore,  since  no  information 
was  provided  by  commenters  to  the 
contrary  (tables  provided  by  the 
commenter  were  undated  and 
unquantified),  there  is  no  need  to  delay 
the  authorization  process  to  collect  this 
information.  However.  NMFS  has  added 
as  a  condition  to  obtaining  a  Letter  of 
Authorization  (LOA)  a  requirement  for 
participants  or  their  representatives  to 
communicate  each  year  with  the  native 
communities,  prior  to  conducting  on-ice 
activities,  to  ensure  the  availability  of 
marine  mammals  for  subsistence  uses. 
NMFS  will  ensure  that  this 
communication  has  taken  place  and  that 
any  recommendations  made  by  the 
villages  of  Barrow,  Kaktovik  or  Nuiqsut 
have  been  addressed  by  a  potential  LOA 
holder,  prior  to  issuance  of  an  LOA. 

Marine  Mammal  CoBcenis 

Comment  3:  Greenpeace  believes  that 
greater  numbers  of  bearded  seals  will  be 
taken  than  estimated  because  bearded 
seals  inhabit  the  shore-fast  ice. 

Response:  NMFS  notes  Greenpeace's 
statements  from  the  quoted  source 
(Lentfer  (ed)  1968).  However,  using  this 
same  reference,  NMFS  notes  that,  as 


stated  in  the  application,  bearded  seals 
avoid  regions  of  continuous,  thick, 
shore&wt  ice  *  *  *and  are  not  common  in 
regions  of  unbroken,  heavy,  drifting  ice 
(Bums  1981).  Bums  (1981)  suggests  that 
a  requirement  for  leads,  polynas,  and 
other  openings  was  an  important 
determinant  of  distribution.  Kelly  (1988) 
notes  that  the  proportion  of  bearded 
seals  in  shorefost  ice  though  unknown, 
is  probably  small,  and  that  most  bearded 
seals  apparently  leave  the  Beaufort/ 
Chukchi  Seas  in  winter.  As  a  result;  . 
NMFS  beheves  that  relatively  few 
bearded  seals  are  expected  to  be 
harassed  by  on-ice  seismic  activities. 
Because  there  is  a  potential  for  small 
numbers  of  bearded  seals  to  be  harassed 
incidental  to  on-ice  seismic  activities,  a 
small  take  authorization  is  appropriate. 

Comment  4:  Because  no  reUable 
population  size  estimates  are  available, 
it  is  imposable  for  NMFS  to  determine 
that  the  take  of  bearded  seals  would 
I>ose  a  negligible  impact. 

Response:  NMFS  disagrees.  A 
negli^ble  impact  is  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonaoly  expected  to.  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  svuvival 
(50  CFR  216.103).  Based  on  the  . 
information  provided  in  Comment  3 
above,  and  because  there  is  no 
information  to  indicate  that  the  take 
would  be  more  than  by  incidental 
harassment,  a  negligible  impact 
determination  can  be  made.  Since  the 
shori-term  displacement  of  a  relatively 
few  animals  will  not  affect  the 
recruitment  or  survival  of  a  stock 
numbering  approximately  300,000,  a 
negligible  impact  determination  appears 
warranted. 

Comment  5:  One  conunenter 
questioned  NMFS'  statement  that  "no 
significant  overall  difference  was  foimd 
in  the  rate  of  breathing  hole 
abandonment  along  seismic  and  control 
lines."  He  noted  that  the  study 
referenced  in  the  earlier  notice  omitted 
that  the  supposed  control  lines  were 
polluted  by  the  construction  of  an 
artificial  drill  island  (Seal  Island)  at  the 
same  location  during  the  study  (Bums 
and  Kelly  1982).  Thus,  the  intended 
control  lines  were  also  subjected  to 
significant  industrial  activity.  As  noted, 
however,  displacement  was  indicated 
by  the  higher  incidence  of  abandomnent 
within  150  m  (492  ft)  of  seismic  survey 
lines. 

Response:  While  NMFS  is  puzzled 
why  the  researchers  chose  to  establish 
the  experiment  in  close  proximity  to  an 
artificial  island  under  construction  in 
1982,  one  must  presiune  that  any 
displacement  due  to  construction  had 


taken  place  prior  to  the  seismic 
experiment.  However  Kelly  et  al.  (1988) 
noted  this  construction  resulted  in  a 
radius  of  disturbance  smaller  than  that 
caused  by  seismic  noise. 

While  the  data  in  Bums  and  Kelly 
(1982),  Kelly  et  al.  (1986)  and  Kelly  et 
al.  (1988)  foimd  no  statistically 
significant  difference  between 
abandoned  and  altered  stmctures  within 
150  m  (492  ft)  of  seismic  lines  as 
compared  with  structures  outside  150  m 
(492  ft),  NMFS  notes  that,  because  of 
the  small  sample  size,  such  distances 
should  be  used  with  caution  when 
analyzing  disturbance  zones.  For 
example,  Kelly  et  al.  (1986)  noted  that 
seals  departed  lairs  in  response  to 
vibroseis  and  associated  equipment  at  a 
distance  up  to  644  m  (2,113  ft). 

Comment  6:  One  commenter 
questioned  how  the  applicant  and 
NMFS  determined  that  ringed  seal 
displacement  was  0.6  seals/nm^.  and 
how  the  estimated  4,500  linear  miles  of 
shot  line  was  converted  into  3,913  run^. 
Greenpeace  questioned  the  accuracy  of 
the  estimate  that  2,350  seals  might  be 
temporarily  displaced  and  if  so,  whether 
that  displacement  included 
displacement  of  seals  under  water,  or 

only  on-ice. 

Hesponse:  The  statement  on  ringed 
seal  displacraient  due  to  seismic  work 
is  from  Bums  et  al.  (1981).  Based  upon 
aerial  surveys  conducted  in  June  1975 
through  June  1977,  comparisons  were 
made  of  ringed  seal  densities  between 
areas  of  seismic  exploration  and  areas 
where  no  human  on-ice  activities 
occurred.  Bums  et  al.  (1981)  found 
densities  in  the  years  1975-1977  to  be 
1.21  seals/mn2  in  control  area  and  0.61 
seals/run^  in  seismic  areas,  yielding  a 
displacement  of  0.59  seals/nm^  or, 
roimding,  of  0.60  seals/nm^.  Because  no 
new  estimates  of  displacement  have 
been  made  on  data  collected  since  that 
time,  NMFS  believes  that  estimate  to 
continue  to  be  the  best  scientific 
information  available. 

However,  the  applicant  made  an 
estimate  for  displacement  independent 
of  Bums  et  al.  (1981).  Using  the  highest 
recorded  density  of  ringed  seals 
between  1975  and  1987  (3.57  seals/ 
nmi^)  and  an  asstuned  displacement  of 
all  ringed  seals  within  300  m  (0.16  luni) 
in  a  1.0  nmi  track,  the  applicant  and 
NMFS  believe  that  a  worst  case  estimate 
of  0.57  seals/linear  nmi  of  survey  track 
can  be  made.  If  the  observations  in  Kelly 
et  al.'s  (1986)  that  ringed  seals  leave 
lairs  in  resj)Dnse  to  vibroseis  and 
associated  equipment  at  a  distance  up  to 
644  m  (2.113  ft)  is  valid,  then  one  can 
expect  approximately  2.5  seals/linear 
nmi  of  survey  track  could  be  displaced. 
NMFS  notes  that  4,500  linear  miles  of 
shot  line  converts  to  3,910.4  linear  nmi. 


not  3,913  nmi^.  Multiplying  0.57  seals/ 
linear  nmi  by  3,910  linear  nmi  equals 
2,228,  or  close  to  the  estimate  of  2.346 
seals  made  using  0.6  seals/nmi^  from 
Bums  et  al.  (1981).  If  seals  are  displaced 
up  to  644  m  (2,113  ft)  from  the  seismic 
track,  then  9,775  seals  may  be  displaced 
annually  (2.5  seals/  linear  nmi  by  3,910 
linear  nmi/year). 

NMFS  presumes  that  this 
displacement  includes  all  ringed  seals, 
whether  in  lairs  or  in  the  water.  To  the 
extent  that  presence  in  lairs  reduces  the 
tendency  to  flee,  due  to  higher 
attenuation  of  noise  in  lairs  (Bliz  and 
Lentfer  1992),  the  number  of  seals 
harassed  would  be  lower.  However, 
since  ringed  seals  spend  a  significant 
portion  of  their  time  in  the  water,  NMFS 

Eresiimes  the  number  not  fleeing  would 
e  minimal. 
Comment  7:  One  commenter  noted 

that  surveys  indicated  that  seal' 
distribution,  as  noted  by  breathing  holes 
and  lairs,  indicated  a  highly  cliunped 
distribution,  rather  than  random 
distribution  as  stated  in  the  notice. 

Response:  Although  NMFS  made  the 
assumption  of  random  distribution  of 
ringed  seals  in  order  to  make  an 
assessment  of  takes  by  incidental 
harassment,  NMFS  used  the  highest 
observed  density  of  ringed  seals  (3.57 
seals/nmi^)  in  order  to  compensate  for 
clumped  distribution.  NMFS  notes  that 
overall  average  density  during  1975  and 
1987  has  varied  between  0.97  and  3.57 

seals/ nmi^. 

Comment  8:  This  same  commenter 
noted  that  the  distribution  of  seismic 
lines  tends  to  be  highly  clumped,  and 
the  potential  exists  that  an  intensive 
grid  of  seismic  lines  would  overlap  with 
important  pupping  areas. 

Response:  While  there  may  be  some 

potential  for  seismic  surveys  to  overlap 

with  important  pupping  areas,  surveys 

to  date  have  not  indicated  an  overlap. 

The  majority  of  seismic  exploration 

tends  to  be  in  shallow  regions,  inshore 

of  the  barrier  islands,  areas  where 

birthing  lairs  are  imcommon.  Bums  and 

Kelly  (1982),  for  example,  found 

birthing  lairs  represented  only  7-9 

percent  of  those  ringed  seal  lairs  located 

by  trained  dogs.  Scientists  hypothesize 

that  ringed  seal  territoriality  apparently 

plays  a  role  in  the  location  of  birAing 

lairs.  Therefore,  NMFS  believes  tftat,  to 

the  extent  that  pre-survey  monitoring 

could  locate  these  regions,  fewer  pups 

would  bo  displaced  by  on-ice  seismic 

surveys. 
Comment  9:  Greenpeace  interpreted 

the  information  provided  in  the 

application  and  cited  from  Bums  and 

Kelly  (1982)  as  noting  that  there  was  a 

higher  rate  of  lair  abandonment  when 

there  were  human  activities  in 

combination  with  seismic  activities  near 


the  lairs  (32.7  percent),  than  when  only 
seismic  activities  occurred  (13.5 
percent). 

Response:  While  NMFS  would  agree 
with  the  statement's  conclusion.  NMFS 
notes  that  the  increased  lair 
abandonment  from  13.5  percent  due  to 
seismic  and  a  nearby  oil  exploration 
project  to  32.7  percent  occurred  when 
activities  were  followed  up  by  a 
monitoriog  program  using  dogs  to 
relocate  seals  and  lairs  to  determine 
rates  of  abandonment  (see  Kelly  et  al. 
1988).  Based  upon  this  research,  the  rate 
of  abandonment  increased  from  4.0 
percent  on  shore-fast  ice  with  no 
anthropogenic  disturbance  to  13.5 
percent  due  to  seismic  and  a  nearby  oil 
exploration  project. 

Comment  10:  One  commenter  noted 
that,  when  seismic  activities  cause  a 
ringed  seal  to  abandon  its  lair,  the 
abandonment  is  permanent,  not 
temporary. 

Response:  NMFS  has  reviewed  the 
scientific  information  and  has 
determined  that  the  abandonment  can 
be  either  permanent  or  temporary.  Kelly 
et  al.  (1988),  based  upon  a  study  of 
radio-tagged  ringed  seals,  noted  that  "in 
all  instances  in  which  seals  departed 
lairs  in  response  to  disturbance,  they    * 
subsequently  reoccupied  the  lair." 
However,  as  mentioned  in  the  comment 
above,  when  researchers  investigated 
breathing  or  access  holes  after  seismic 
surveys,  13.5  percent  of  the  holes  were 
frozen,  indicating  permanent 
abandonment,  an  increase  of  9.5  percent 
from  normal  abandonment  (those  with 
no  significant  anthropogenic 
disturbances). 

Comment  11:  Green j>eace  expressed 
concern  that  the  fate  of  ringed  seal  lairs 
and  of  the  mothers  and  pups  within 
them,  when  they  are  run  over  by  seismic 
vehicles,  has  not  been  assessed  by  a 
scientifically  credible  monitoring/ 
research  program  since  these  incidental 
take  regulations  were  first  issued. 

Response:  Greenpeace  is  correct;  this 
type  of  survey  has  not  been  undertaken. 
However,  NMFS  has  concerns  over  the 
value  of  such  an  undertaking  when 
compared  to  other  research.  First,  as 
discussed  above,  seals  inside  lairs  are 
expected  to  vacate  the  lair  prior  to  the 
vehicles  reaching  them.  Bums  and  Kelly 
(1982)  suggest  that  heavy  equipment 
and  human  activity  are  the  major  source 
of  disturbance,  not  the  vibroseis  noise 
itself.  Therefore,  impact  of  vibroseis 
equipment  may,  in  effect,  be  no 
different  than  that  of  bulldozers  or  other 
heavy  equipment  constructing  ice  roads. 
As  seals  departed  lairs  in  response  to 
vibroseis  and  associated  equipment  at  a 
distance  up  to  644  m  (2,113  ft)(Kelly  et 
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al.  1M6).  Mais  an  not  eocpected  to 
remain  in  lain  that  are  within  the  direct 
track  of  vehicles. 

In  fare  cases  when  seal  lain  are 
damaaad.  seals  unable  to  occupy  them 
after  the  seismic  vehicles  have  left,  may 
leave.  Based  upon  an  estimated  3,910 
linear  nmi  of  shot  line/year,  an 
estimated  road  width  of  10  ft  (3  m),  an 
estimated  2  lairs/seal  and  seal  densities 
of  3.57  seala/nmi^,  an  estimated  46  seal 
lain  might  be  damaged  annually. 

Coaunent  12:  One  commenter  noted 
that  (1),  if  a  female  abandons  a  pupping 
lair  during  the  6-8  week  nuning  period, 
it  likely  results  in  death  of  the  pup  and 
(2)  displacing  a  yearling  seal  from  its 
primary  breathing  hole  means  the  seal 
mil  have  to  use  holes  maintained  by 
older  seals  at  which  it  %vill  be  es]>6cially 
vulnerable  to  attack.  By  increasing  the 
time  yearlings  must  spend  defending 
thonselves  (as  a  consequence  of 
displacement),  the  animal's  chances  of 
survival  will  likely  further  decrease. 

Response:  There  are  two  identified 
means  wherein  disturbance  could  cause 
a  loas  of  pups:  (1)  Abandonment  of  a  lair 
by  a  fsiliale,  leaving  a  dependent 
(unweaned)  pup  and  not  returning  and 
(2)  pup  debilitation  due  to  entering  the 
water. 

The  best  scientific  information 
available  at  this  time  does  not  indicate 
that  Camales  will  abandon  a  living  pup. 
Instinct  apparently  affords  some 
protectiou  to  young.  For  example, 
females  have  been  observed  moving 
newborn  pups  from  one  lair  to  another 
(Smith  1987),  and  it  is  reported  that 
Inuit  and  polar  bean  utilize  this 
maternal  instinct  in  order  to  kill  females 
returning  to  protect  a  pup  (Smith  1986, 
Smith  et  al.  1991).  Therefore,  there  is  no 
scientific  evidence  to  indicate  that 
females  will  abandon  pups,  especially 
due  to  intermittent  noise  from  seismic. 

However,  dependence  on  lain  is 
especially  great  for  pups.  Kelly  et  al. 
(1986)  state  that,  if  a  pup  in  lanugo  is 
forced  to  flee  into  the  water,  it  may  not 
survive  the  resultant  heat  loss.  H  should 
be  noted  that  flight  can  be  caused  by 
anthr(^>ogenic  disturbance,  or  by  either 
polar  bean  or  Arctic  foxes  (Smith  et  al. 
1991).  Pups  that  do  survive  swimming 
through  the  water  to  an  alternate  lair 
will  have  to  expend  significant  amounts 
of  energy  reserves  in  order  to  maintain 
core  tempereture  while  drying  (Taugbol 
1982,  Smith  et  al.  1991),  especially  if 
the  pup  has  not  formed  a  blubber  layer. 
Taugbol  (1982)  found  the  birth  lair  to  be 
a  necessity  for  pup  survival  when,  on 
occasion,  pups  must  enter  the  water 
because  of  Arctic  foxes  and  polar  bears. 
In  addition,  wet  pups  may  be  easier 
prey  for  polar  bean  and  Arctic  foxes 
and  less  able  to  withstand  other  stresses 


(Smith  et  al.  1991).  This  could, 
thneforo.  result  in  an  increase  in  pup 
mortality  over  natural  mortality.  On  the 
other  baud.  Lydenen  and  Hanunill's 
(1993)  study  in  Svalbard  of  the 
movement  and  growth  of  dependent 
(unweaned)  ringed  seal  pups  that  were 
25  to  57  days  old  found  that  pups  of 
those  ages  spent  an  average  of  50.3 
percent  of  their  time  in  the  water  and 
49.7  percent  of  their  time  hauled  out  on 
the  ice.  These  pups  used  a  mean  of  8.7 
difiiBrent  holes  that  were  spaced  a 
maximum  of  900  m  (2,953  ft)  apart.  This 
indicates  that  young  ringed  seals  are 
quite  mobile  and  readily  able  to  move 
substantial  distances. 

While  yearling  seals  may  incur 
increased  interactions  with  other  seals  if 
their  primary  breathing  holes  are  lost,  it 
is  not  apparent  that  this  is  a  normal 
occurrence.  Ringed  seals  show  fairly 
discrete  age-class  segregation  (Smith 
1987);  and  yearling  seals  are  known  to 
share  breathing  holes;  and  subadults 
may  share  lain  (Smith  1987).  Since  the 
birOi  lair  area  is  also  the  breeding  area 
(Smith,  1987),  yearling  and  subadult 
seals  are  actively  excluded  by  adult 
breeding  males  from  the  fsst-ice  area 
(Smith  1987).  As  a  result,  few  yearling 
seals  are  expected  to  be  found  in  the 
breeding  Cast-ice  region.  It  is  more  likely 
that  adolescent  males,  those 
approaching  maturity,  not  yearlings, 
would  be  subject  to  agonistic  encotmlen 
with  adult  males.  As  a  result.  NMFS 
believes  that  few,  if  any,  yearlings  are 
expected  to  be  indirectly  killed  as  a 
result  of  seismic  noise  increasing 
agonistic  encountere  with  adult  male 
seals. 

Monitoring  Conoems-Poptdation 
Assassnicnts 

Conunent  13:  Greenp^ce  notes  (as 
does  the  applicant)  that  there  are  no 
recent  reliable  estiinate  of  the  number  of 
ringed  seals  in  Alaska  or  in  the  ice- 
covered  areas  of  the  Beaufort  Sea  where 
seismic  activities  will  be  conducted. 
Without  baseline  information  (including 
annual  recruitment  rates),  Greenpeace 
believes  that  it  will  be  impossible  for 
NMFS  to  make  a  negligible  impact 
determination. 

Response:  NMFS  notes  that  aerial 
surveys  for  ringed  seals  in  the  Beaufort 
Sea  have  been  conducted  in  1970, 1975- 
1977, 1981-1982,  1985-1987  and  1996- 
1997.  Except  for  estimates  from  the 
latest  surveys,  density  estimates  have 
been  made  as  illustrated  in  Figure  2  of 
the  application.  Extrapolating  the 
results  of  the  1985-1987  surveys 
indicated  a  Beaufort/Chukchi  Sea 
population  estimate  of  44,360  •»-9,310 
(95  percent  Q);  however  this  number 
represents  only  a  portion  of  the 


geographic  range  of  the  stock  as  many 
seals  occur  in  the  pack  ioa  and  along  the 
Russian  coast  (Sooall  and  DeMaster 
1995).  Froet  et  al.  (1997).  for  example, 
foimd  only  15  percent  of  observed  seals 
on  the  fest  ice,  whereas  69  percent  were 
on  the  pack  ice  (another  15  percent  was 
unclassified). 

Based  on  the  information  provided  in 
the  above  responses  and  because  there 
is  no  infonnation  to  indicate  that  the 
take  would  be  more  than  by  incidental 
harassment  and  that  the  short-term 
displacement  of  a  relatively  few  «in<mals 
will  not  affect  the  recruitment  or 
siuvival  of  a  stock  numbering  around  1 
to  1.5  million  animals  in  the  Bering/ 
Beaufort/Chukchi  Seas  (Small  and 
DeMaster  1995),  a  negligible  impact 
determination  appeare  warranted. 
Therefore,  while  NMFSlielieves  that  it 
can  make  a  negligible  impact 
determiiution  bued  upon  present 
information,  it  believes  that  long-term 
monitoring  will  be  necessary  to  validate 
its  determination. 

Comment  14:  Greenpeace  also  notes 
that  NMFS  did  not  acknowledge 
concerns  raised  by  the  MMC  in  1992 
that  there  was  no  means  to  verify  that 
the  activities,  by  themselves  and  in 
combination  with  other  activities,  do 
not  have  adverse  effects. 

Response:  NMFS  acknowledged  the 
MMC  comment  in  the  final  rule  (58  PR 
4091.  January  13. 1993).  At  that  time. 
NMFS  noted  that  the  low  level  of  on-ice 
seismic  activity  that  had  occurred  in  the 
past  and  was  predicted  for  the  next  5 
yean  (400  miles/yr.  644  km/yr)  did  not 
warrant  a  more  extensive  monitoring 
program  than  was  being  required.  I4MFS 
noted,  however,  that,  at  the  1993  Peer- 
Review  WcH-kshop.  NMFS  would 
consult  with  appropriate  groups  to 
determine  whether  a  diffnent  or  more 
extensive  monitoring  plan,  as 
recommended,  was  appropriate.  That 
workshop  did  not  result  in 
recommended  modifications  to  the 
monitoring  plan. 

NMFS  notes  that,  in  the  above 
referenced  letter,  the  MMC  stated  that  it 
would  be  difficiUt.  time-consuming,  and 
prohibitively  expensive  to  test  the 
various  hypotheses  that  could  be  made 
on  how  ringed  seals  could  be 
disadvantaged  by  oil  and  gas 
exploration  seismic  activities.  As  an 
alternative,  they  suggested  the  design 
and  carrying  out  of  a  long-term 
population  monitoring  program  to 
ensure  that  any  adverse  changes  in 
population  size  or  distribution  could  be 
detected  and  stopped  before  the 
population  could  be  disadvantaged. 

Comment  15:  NMFS  must  develop  a 
plan  to  carry  out  future  population 
monitoring  in  order  that  a  basis  will  be 


established  for  determining  whether 
takes  associated  with  winter  seismic 
activities  will  have  a  negligible  impact  ^ 
regionally  and  for  the  Beaufort  Sea 
population. 

Response:  NMFS  agrees,  noting 
however  that,  under  Federal  and  State 
funding,  researchen  are  presentiy 
monitoring  the  distribution  and 
abundance  olringed  seals  in  northern 
Alaska.  This  research  includes  (1) 
estimating  the  relative  abundance  and 
density  of  molting  ringed  seals  on  fast 
ice  in  the  Beaufort  Sea  during  1996- 
1998  and  comparing  this  data  with  data 
coUected  during  1985-1987;  (2) 
correlating  ringed  seal  densities  on  fest 
ice  with  environmental  parameten;  (3) 
determining  the  abundance  and  density 
of  molting  ringed  seals  at  and  near 
industrial  operations  and  comparing 
thin  data  with  otherwise  comparable 
non-industrial  area;  and  (4)  reviewing 
the  adequacy  of  ringed  seal  data 
collected  by  past  industry  site-specific 
monitoring  programs  and  making 
recommendations  for  protocols  to  be 
used  in  futtue  industry  studies.  While  a 
final  report  is  not  due  imtil  March  1999. 
preliminary  research  resiilts  should  be 
available  earlier. 

NMFS  intends  to  discuss  research  and 
monitoring  needs  for  determining 
impacts  from  on-ice  seismic  acti^ties  as 
part  of  its  annually  planned  Arctic  Peer- 
Review  Workshop  in  1998.  If 
monitoring  measures  are  recommended 
by  the  Wcvkshop  participants,  these 
measures  vftii  be  incorporated  into 
LOAs  for  the  winter  of  1998/99. 

Monitoring  Conoems-Methodology 

Comment  16:  Commenten  noted  that 
the  monitoring  program  during  the  past 
5  yean  and  the  one  proposed  for  the 
next  5  yean  will  not  provide 
information  on  the  impacts  on  ringed 
seals  by  seismic  activities. 

Response:  WhUe  NMFS  notes  that 
Uttie  monitoring  for  this  activity  has 
been  carried  out  in  the  past,  the  level  of 
monitoring  prescribed  for  1993-1997 
was  commensiuate  %idth  the  expected 
impact  on  ringed  seals  (480 
harassments/yr).  The  basic  purpose  for 
monitoring  small  take  authorizations  in 
the  Arctic  is  to  verify  the  predicted 
effects,  to  detect  any  unforeseen  effects 
of  oU  and  gas  eiqploration  activities 
(Swartz  and  Hofrnan  1991),  and  to  verify 
that  the  assumption  made  regarding 
negligible  impikct  is  supportabfe.  The 
purpose  therefore  for  a  site-specific 
monitoring  program  is  to  (1)  determine 
when,  v^iere,  how^and  how  many 
marine  mammals,  by  species,  age/size, 
and  sex  are  taken,  and  (2)  document  for 
retrospective  analysis,  the  nature, 
location,  duration,  and  scale  of  pre-  and 


poet-leasing  oil  and  gas  exploration 
activities  that  might  affect  marine 
m^tminwlK  (Swartz  and  Hofrnan  1991). 
While  there  is  no  information  that 
twkjngK  are  having  a  more  than 
negligible  impact  on  ringed  seals, 
monitoring  during  vibroseis  surveys  is 
warranted  provided  monitoring  is 
practical,  cost  efibctive  and  does  not 
result  in  increasing  substantially  marine 
mammal  takes.  If  a  monitoring  program 
cannot  be  designed  to  meet  these 
criteria,  a  research  program  might  be 
warranted  as  a  practical  alternative  to 
support  a  negligible  impact  finding. 
Lxtmment  1 7:  Noting  die  lack  of  an 
effective  monitoring  program,  the 
commenter  noted  that  there  are  three 
possible  means  for  monitoring  ringed 
seal  effects  by  on-ice  seismic  operations: 
(1)  aerial  surveys,  (2)  remote  sensing, 
and  (3)  surveys  using  trained  dogs. 

Response:  As  discussed  above,  aerial 
siuveys  have  been  and  are  presentiy 
being  conducted  in  May  and  June,  when 
ringed  seals  are  spending  more  of  their 
time  on  the  surfece  of  the  ice  basking. 
Unfortimately.  these  surveys  do  not 
necessarily  indicate  the  magnitude  of 
impacts  (displacement)  from  seismic 
activities  ccmducted  earlier  in  the  year. 
To  provide  estiniates  of  impact,  research 
initiatives  were  begun  in  1981  and  1982, 
including  on-ice  surveys  using  trained 
retrievera  and  radio  telemetry  (see  Kelly 
eta/.  1988). 

As  the  commenter  noted  in  his  letter, 
the  use  of  remote  sensing  is  still  limited 
in  its  utility  for  locating  breathing  holes. 
NMFS  notes,  however,  that  infra-red 
remote  censusing  is  currmtiy  being 
used  for  locating  polar  bear  dens  and 
may  provide  useful  information  in 
locating  ringed  seal  lain. 

The  useot  trained  dogs  and/or 
telemetry  to  locate  ringed  seal  lain  is 
currentiy  the  only  practical  method 
identified  to  directly  assess  impacts  on 
ringed  s^s  from  on-ioe  seismic 
activities.  The  feasibility  of  using  this 
technology,  or  other  methodology  such 
as  measurements  of  ringed  seal 
vocalizations  in  response  to  seisnuc 
noise,  will  be  assessed  at  the  Arctic 
Peer-Review  Workshop,  and  a 
determination  made  at  that  time 
regarding  feasibility,  practicality,  and  its 
apphcability  to  respond  to  monitoring 
needs  noted  in  comment  16  above. 
Those  showing  promise  of  success  will 
either  be  implemented  as  a  monitoring 
requirement  for  future  year  LOAs  or  be 
recommended  for  additional  research. 

Comment  18:  The  MMC  notes  that 
NMFS  has  requirements  for  having 
siuvey  groups  designate  a  qualified 
individual  to  observe  and  record  the 
presence  of  ringed  seals  along  seismic 
lines  and  around  camps.  They  note 


however  that  the  training  (or  mcmitoring 
requirements-see  above)  nuy  not  be 
enough  to  locate  ringed  seal  lain. 

Response:  NMFS  notes  that  having 
seismic  crews  knowledgeable  about 
ringed  seal  lair  locations  and  keeping  an 
observation  for  them  is  insufficient  by 
itself  to  mitigate,  to  the  greatest  extent 
practicable,  the  take  of  ringed  seals.  As 
a  result,  NMFS  has  modifie<Hhe 
regulations  to  authorize  NMFS  to 
require,  when  necessary,  under  a  LOA. 
either  a  marine  mammal  biologist 
trained  in  ice-seal  behavior,  or  an  Inuit 
native  from  the  Arctic  who  is  familiar 
with  ice  seal  behavior. 

Monitoring  Conoeras— Peer  Review 

Comment  19:  Greenpeace  notes  that 
the  proposed  rules  la(±  a  requirement 
for  a  peer-review  overall  monitoring 
program  that  could  measure  both  site- 
specific  take  and  effects  on  the  rates  of 
recruitment  or  siuvival  of  the  Beaiifort 
Sea  population. 

Response:  NMFS  notes  that  peer- 
review  is  not  a  statutory  requirement  for 
small  take  authorizations  isstied  under 
section  101(a)(5MA)  of  the  MMPA.  As  a 
result,  paragraph  216.105  (b)(3)  of  this 
part  does  not  mandate  peer  review  of 
monitoring  plans;  it  only  notes  that, 
under  activity-specific  regulations,  a 
peer-review  process  nuy  be  established 
if  warranted  (see  61  FR  15884.  April  6. 
1996).  The  need  for  peer-review  is 
determined  through  notice  and 
comment  on  the  proposed  rule  for  the 
applicant's  activify.  At  the  1998  Arctic 
Peer-Review  Workshop,  reviews  will  be 
conducted  by  NMFS  scientists  and 
othen.  and  the  resiilts  will  be  available 
prior  to  issuance  of  the  following  year's 
authorizations. 

Mitigation  Concerns 

Comment  20:  The  MMC  recommends 
that  NMFS  promiUgate  regulations 
subject  to  the  following  mitigation 
requirements:  (1)  Surveys  si&cient  to 
detect  the  locations  of  ringed  seals  and 
ringed  seal  lain  that  could  be  affected 
by  the  seismic  operations  be  conducted 
prior  to  finalizing  the  tracklines  and 
initiating  such  operations;  (2)  the 
tracklines  for  the  seismic  operations  that 
reflect  the  results  of  those  surveys  so  as 
to  avoid  active  ringed  seal  lain  to  the 
mflifimiiin  extent  practicable,  and 
thereby  iripimiTang  the  possible  effects 
on  ringed  seals;  and  (3)  a  monitoring 
program  sufficient  to  provide  accurate 
estimates  of  the  number  of  seals  and 
lain  affected  and  the  biological 
significance  of  the  effects. 

Response:  Present  technology  requires 
the  use  of  trained  dogs  to  locate  ringed 
seal  lain.  While  these  dogs  can  locate 
ringed  seal  lain  up  to  150  m  (492  ft) 
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■¥ny  when  tncking  perpendicular  to 
the  wind  (Bums  and  KeUy  1086). 
because  vlbroMis  equipment  has  a 
displaconent  eCfoct  to  150  m  (492  ft),  at 
^  least  twro  tracks  would  be  needed  prior 
to  initiating  seismic  surveys.  However, 
iuch  survejrs  are  not  «irithout  impact 
themselves,  as  dogs  have  been 
documented  to  cause  ringed  seal  lair 
abandonmefit  at  6  m  (18  ft)  and 
•.  snowmobiles  (used  by  the  dog's 
handlers  and  scientists)  at  2.8  km  (1.7 
mi).  Therefore,  a  research  design  would 
be  needed  to  minimise  displacement 
takes  by  researchers/monitors  prior  to 
making  this  a  requirement  of  the  IjOA. 
As  noted  in  previous  authorization 
(January  13, 1993,  58  FR  4091),  as  a 
result  of  a  comment  from  the  MMC, 
NMFS  raised  the  relevancy  of  using 
dogs  to  locate  ringed  seals  and  rin^ 
seal  lairs  at  the  1993  Peer  Review 
Workshop  in  Seattle.  The  consensus  of 
those  in  attendance  that  the  use  of  dogs 
to  locate  ringed  seal  lairs  and  breathi^ 
holes  resulted  in  an  increased 
harassment  of  ringed  seals  and  in  a 
potential  increase  in  interactions 
between  humans  and  polar  bears  (which 
apparently  are  attracted  by  the  dogs). 
Finally.  NMFS  notes  that  trained 
Labrador  retrievers  are  more  effective 
than  native  dogs  in  locating  seal  lairs, 
but  they  are  expensive  to  rear  and  train. 


National  EBviroainantal  PoUcy  Ad 
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Coounent  21:  Commenters  noted  the 
lack  of  research  initiatives  to  assess 
impacts  for  on-ice  seismic  activities. 

Reaponse-.  NMFS  disagrees.  NMFS 
notes  that  several  studies  were 
conducted  in  the  past,  most  around  the 
time  of  the  first  application  for  a  small 
take  authorization  in  1982  (see  47  FR 
21248,  May  18. 1982).  The  results  from 
this  research,  which  was  siunmarized  in 
the  application  and  proposed  rule, 
indicated  to  NMFS  that  on-ice  seismic 
activities  wrould  not  have  more  than  a 
negligible  impect  on  ringed  seals.  Most 
of  the  documented  disturtianoes 
resulted  in  displacement  of  the  animal. 

As  mentioned  in  the  application,  the 
Alaska  Department  of  Fish  and  Game  in 
cooperation  with  Minerals  Management 
Service  (MMS)  will  make  estimates  of 
the  relative  abundance  and  density  of 
molting  ringed  seals  oo  {sst  ice  in  the 
Baaufort  Sea  during  1996-1998  and 
compare  these  residts  with  data 
collected  during  1985-1987.  They  wrill 
also  correlate  ringed  seal  densities  on 
East  ice  with  environmental  parameters 
and  determine  the  abundance  and 
density  of  molting  ringed  seels  at  and 
near  industrial  operations,  and  compare 
that  data  writh  data  from  an  otherwise 
comparable  non-industrial  area. 


Comment  22:  Greenpeace  believes 
that  the  impacts  from  winter  seismic 
activities  cannot  be  assessed  separately 
frxun  ciunulative  impacts  from 
expanding  ofidiore  explcuatory  drilling, 
development  and  transportatifm 
activities  that  may  follow  or  are  already 
occtirring. 

Response:  NMFS  agrees,  noting, 
however,  that  cimiulative  impacts  from 
offshore  exploratoiy  drilling  activities 
(which  include  both  open  water  and  on- 
ice  seismic  activities)  were  addressed  in 
the  respective  environmental  impact 
statemenU  (EISs)  for  the  Arctic  leases. 
These  documents  were  prepared  by 
MMS.  Additionally.  MMS  prepares 
NEPA  documentation  that,  in  part, 
disciisses  the  cumulative  impacts  of  all 
lease  sales  contemplated  over 
individual  S-yaar  periods.  Because 
NMFS  does  not  authorize  the  lease  sales 
and  does  not  permit  the  activity 
(seismic  exploration),  only  the  taking  of 
marine  mammals  incidental  to  that 
activity,  it  is  not  required  to  consider 
cumulative  <mp»^T  from  all  oil  and  gas 
activities.  Howevm.  NMFS  is 
responsible  for  maUng  a  determination 
that  the  total  taking  by  the  activity  (on- 
ice  seismic)  is  having  no  more  than  a 
negligible  impact  on  marine  in«mni«l 
stocks  and  that  the  taking  is  not  having 
an  unmitigsble  adverse  impact  on 
subsistence  needs.  Comment  23: 
Greenpeace  believes  that,  because 
bearded  seals  have  not  been  discussed 
in  previous  small  take  authorizations, 
N0*A  documentation  is  warranted. 

Response:  While  NMFS  dis^rees  that 
the  potential  for  the  incidental 
harassment  of  s  very  small  number  of 
bearded  seals  (see  above  discussion) 
requires  NEPA  analysis,  NMFS  has 
prepared  a  new  EA  to  better  define  and 
analyze  the  impacts  on  marine 
mammals  from  the  proposed  action  and 
identified  alternatives. 

Other  Concems 

Comment  24:  Greenpeace  believes 
that  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  are  each  evaluating  the 
impacts  of  tAl  and  gas  exploration  small 
take  authorizations  on  their  respective 
species  and  not  considering  the  impacts 
each  authorization  has  on  the  other's 
species. 

Response:  As  a  result  of  this 
comment,  NMFS  has  incorporated  by 
reference  into  the  EA  a  discussicm  on 
polar  bears  and  the  potential  impact  of 
harasring  ringed  seals  on  those  polar 
bears  that  feed  upon  them.  The  finding 
of  that  analysis  was  that  the  short- 
distance  displacement  of  ringed  seals  in 


the  vicinity  of  <m-ioe  seismic  operstions 
would  have  a  significant  impact  on 
neither  ringed  seals  nor  the  polar  bears 
that  prey  on  them.  Because  seismic 
operations  are  limited  to  the  ^ore&st 
ice  and  because  polar  bears  prefer  pack 
ioe.  seismic  efiiscts  are  considered 
minimal  on  polar  bear  prey. 

Comment  25:  The  MMC  believes 
NMFS  should  expand  the  discussion  of 
impacts  on  ringed  seals  from  on-ice 
seismic  by  discussing' the  impacts  to 
ringed  seal  prey,  particularly  Arctic  cod. 

Response:  Airguns.  waterguns  and 
vibroseis  devices  were  specifically 
designed  to  elimiiute  the  fish  kills  that 
were  caused  during  the  1950s  by 
underwater  e}q)lo8ions  used  during 
geophysical  exploration.  Explosives 
caused  a  rapid  rise  to  peak  {Hessure, 
measured  in  ndoroseoonds.  whereas 
seismic  device  rise  time  is  measured  in 
milliseconds.  The  diffeience  is  that  the 
rapid  rise  time  involves  very  high 
pressures  at  high  frequencies,  which 
kills  fish  at  substantial  range.  The  main 
sonic  injury  to  fish  involves  a  damaging 
resonance  of  their  air-filled  swim 
bladders  by  high  frequency  pressure 
wsves.  In  contrast,  for  example,  large 
fish  need  to  be  within  about  3  m  (9  ft) 
of  an  aiigun  array  to  be  injiued  or  killed, 
and  at  distances  between  3  m  and  100 
m  (9  ft  and  328  ft),  large  fish  exhibit 
only  a  change  in  bdiavior.  Hie  low 
frequencnr  sound  of  the  vibroseis  and 
airguns  therefore,  should  have  little 
efiect  on  those  species  of  fish  that  are 
the  prey  of  ringed  seals. 

Comment  26:  Greenpeace  believes 
that  NMFS  has  ignored  the  potential 
harm  that  could  occur  from  chronic  fiiel 
spills  and  major  oil  spills.  Winter  oil  or 
hazardous  material  spills  under  the  ioe 
may  preferentially  flow  to  the  under-ice 
breathing  holes,  refrt)zen  cracks  or 
birthing  lair  entrances  of  ringed  seals. 

Response:  A  survey  crew  carries  fuel 
oil  intended  for  motor  vehicles  and  for 
heating  living  quarters  on  sleighs,  as 
described  in  the  application.  Should 
one  of  these  fiiel  cells  leak  kx  break  due 
to  an  accident,  a  spill  contingency  plan 
would  be  put  into  operation 
immediately.  Such  spills  would  be 
expected  to  be  small  and  localized.  No 
hazardous  materials  are  used  in 
vibroeeis  or  watergun  seismic  surveys. 

Changes  From  the  Proposed  Rule 

1.  The  effsctive  dates  of  the 
regulations  have  been  corrected  to  show 
that  the  expiration  date  is  December  31, 
2002. 

2.  The  final  rule  has  been  amended  to 
allow  NMFS  to  require  additioiul 
monitoring  and  research  under  a  LOA 
based  upon  a  peer  review  process. 


3.  The  final  rule  has  been  amended  to 
add  requirements  for  obtaining  an  LOA 
and  ensuring  coordination  with  Alaskan 
Native  communities. 

NEPA 

In  conjunction  with  a  notice  of 
proposed  rulemaking  on  this  issue  on 
September  15. 1992  (57  FR  42538). 
NMFS  released  an  EA  that  addressed 
the  impacts  on  the  human  environment 
from  regulations  and  the  issuance  of 
LOAs  and  the  alternatives  to  that 
proposed  action.  As  a  result  of  the 
information  provided  in  the  EA,  NOAA 
concluded  that  implementation  of  either 
the  preferred  alternative  or  other 
identified  ahematives  would  not  have  a 
significant  impact  on  the  human 
environment.  As  a  result  of  that  finding, 
on  July  30. 1992.  NMFS  signed  a 
Finding  of  No  Significant  Impact 
(FONSI)  statement  and  thereby 
determined  Uiat  an  EIS  was  not 
warranted  and.  therefore,  none  was 
prepared.  As  NMFS  explained  in  the 
proposed  rule  (62  FR  55564,  October  27, 
1997).  because  the  proposed  action 
discussed  in  this  document  is  not 
substantially  different  from  the  1992 
action,  and  because  a  reference  search 
has  indicated  that  no  new  scientific 
information  or  analyses  have  been 
developed  in  the  past  5  years  significant 
enough  to  warrant  new  NEPA 
docimientation,  NMFS  did  not  intend  to 
prepare  a  new  EA.  However,  based  on 
comments  received,  NMFS  has  updated 
the  1992  EA  with  information  provided 
in  BPXA's  application  and  a  review  of 
recent  science.  This  new  EA  indicates 
that,  as  in  the  1992  EA,  implementation 
of  either  the  preferred  alternative  or 
other  identified  alternatives  would  not 
have  a  significant  impact  on  the  human 
environment.  As  a  result  of  that  finding 
NMFS  has  signed  a  Finding  of  No 
Significant  Impact  (FONSI)  statement 
and  thereby  determined  that  an  EIS  was 
not  warranted.  Therefore,  none  has  been 
prepared.  A  copy  of  the  1997  EA  and 
FONSI  is  available  upon  request  (see 
AOOAESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Section  553(d)  of  Title  5  of  U»e  U.S.C. 
requires  that  the  publication  of  a 
substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date 
unless  the  rule  grants  or  recognizes  an 
exemption  or  relieves  a  restriction.  Until 
these  regulations  are  effective,  seismic 
operators  can  not  be  issued  LOAs 
authorizing  takings  incidental  to  their 
operations.  This  places  the  seismic 
operators  in  a  position  of  potentially 


violat-ing  the  MMPA  should  their 
activities  result  in  a  take  of  a  marine . 
mammal.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
finds  that  the  waiver  of  the  30-day 
delayed  effectiveness  date  relieves  a 
restriction  pursuant  to  5  U.S.C 
553(d)(1). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  at 
the  proposed  rule  stage  that,  if  this  nrie 
is  adopted,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  because  members  of  the  industry 
requesting  the  authorizations  are  major 
energy  exploration  companies  and  their 
contractors,  neither  of  which  by 
definition  is  a  small  business.  Therefore, 
a  regulatory  flexibility  analysis  is  not 
required. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  provisions  of  the 
Paperworic  Reduction  Act  (PRA).  This 
collection,  which  has  an  OMB  control 
number  of  0648-0151,  has  been 
submitted  to  OMB  for  review  undw 
section  3504(b)  of  the  PRA. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  feilure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  imless  that 
collection  of  information  displays  a 
currentiy  valid  OMB  control  number. 

The  reporting  biuden  for  this 
collection  is  estimated  to  be 
approximately  3  hours  per  response  for 
requesting  an  authorization  (as 
described  in  50  CFR  216.104)  and  30 
hours  per  response  for  submitting 
reports,  including  the  time  for  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Please  send  any 
comments  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  (^Subjects  in  50  CFR  Part  216 

Exports,  Fish,  Imports.  Indians. 
Labeling,  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seafood,  Transportation. 

Dated:  January  23, 1998 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  216  is  amended 
as  follows: 


PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  Subpart  J  is  revised  to  read  as 
follows: 

Subpart  J— Taking  of  Ringed  Seals 
Incidental  to  On-lee  Seismic  Activltlea 

216.111  Specified  activity  and  specified 
geographical  region. 

216.112  Effective  dates. 

216.113  Permissible  methods. 

216.114  Mitigation. 

216.415  Requirements  for  monitoring  and 
reporting. 

216.116  Applications  for  Letters  of 
Authorization. 

216.117  Renewal  of  Letters  of  Authorization. 

216.118  Modifications  to  Leners  of 
Authorization. 

216.119  (Reserved). ' 

Subpart  J— Taking  of  Ringed  Seats 
Incidental  to  On-lce  Seiamic  Activitiea 

f2i6.llt   Specffled  activity  and  apacHlad 
geographical  region. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  ringed  seals 
[Phoca  hispida)  and  bMrded  seals 
[Erignathus  barbatus)  by  U.S.  citizens 
engaged  in  on-ice  seismic  exploratory 
and  associated  activities  over  the  Outer 
Continental  Shelf  of  the  Beaufort  See  of 
Alaska,  from  the  shore  outward  to  45  mi 
(72  km)  and  from  Point  Barrow  east  to 
Demarcation  Point,  from  January  1 
through  May  31  of  any  calendar  year. 


f216.l12    Effective  dates. 

Regulations  in  this  subpart  are 
effective  frwn  Frt)ruary  2, 1998  throtigh 
December  31,  2002. 


§216.113    Permisaible  methods. 

The  incidental,  but  not  intentional, 
taking  of  ringed  md  bearded  seals  from 
January  1  through  May  31  by  U.S. 
citizens  holding  a  Letter  of 
Authorization,  issued  under  §  216.106, 
is  permitted  during  the  course  of  the 
following  activities: 

(a)  On-ice  geophysical  seismic 
activities  involving  vibrator-type, 
airgun,  or  other  energy  source 
equipment  shown  to  have  similar  or 
lesser  effects. 

(b)  OperaUon  of  transportation  and 
camp  facilities  associated  with  seismic 
activities. 
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f21S.114 

(a)  All  activities  identified  in 

§  216.113  must  be  conducted  in  a 
manner  that  minimizes  to  the  greatest 
extent  practicable  adverse  effects  on 
ringed  and  bearded  seals  and  their 
habitat. 

(b)  All  activities  identified  in 
§216.113  must  be  conducted  as  far  as 
practicable  from  any  observed  ringed  or 
bearded  seal  or  ringisd  seal  lair.  No 
energy  source  must  be  placed  over  an 
observed  ringed  seal  lair,  whether  or  not 
any  seal  is  present. 

1216.115    RequifwiMnti  for  monNming 
and  lapmlin^ 

(a)  Holders  of  Letters  of  Authorization 
are  required  to  cooperate  with  the 
National  Marine  Fisheries  Service  and 
any  other  Federal,  state,  or  local  agency 
monitoring  the  impacts  on  ringed  or 
bearded  seals. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  qiialified  on-site 
individuals,  as  specified  in  the  Letter  of 
Authorication.  to  observe  and  record  the 
presence  of  ringed  or  bearded  seals  and 
ringed  seal  lairs  along  shot  lines  and 
around  camps,  and  the  information 
required  in  paragraph  (d)  of  this  section. 

(c)  Holders  of  Letters  of  Authorization 
must  conduct  additional  monitoring  as 
required  under  an  annual  Letter  of 
Authorization. 

(d)  An  annual  report  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries  within  90 
d»y  after  completing  each  year's 
activities  and  must  include  the 
following  information: 

(1)  Location(s)  of  survey  activities. 

(2)  Level  of  effort  (e.g..  duraticni,  area 
surveyed,  number  of  surveys),  methods 
used,  and  a  description  of  h^itat  (e.g., 
ice  thickness,  surface  topography)  for 
each  location. 

(3)  Numbers  of  ringed  seals,  bearded 
seals,  or  other  marine  mammals 
obsOTved,  proximity  to  seismic  or 
associated  activities,  and  any  seal 
reactions  observed  for  each  location. 


(4)  Numbers  of  ringed  seal  lairs 
obsoved  and  proximity  to  seismic  or 
associated  activities  for  each  location. 

(5)  Other  information  as  required  in  a 
Letter  of  Authorization. 


§216.114   AppHcattonaforLetlMBef 
AuthOftzaOon. 

(a)  To  incidentally  take  ringed  and 
bearded  seals  pursuant  to  these 
regulations,  each  company  conducting 
seismic  operations  between  January  1 
and  May  31  in  the  geographical  area 
described  in  §  216.111,  must  apply  for 
and  obtain  a  Letter  of  Authorization  in 
accordance  with  §  216.106. 

(b)  The  application  must  be  submitted 
to  the  National  Marine  Fisheries  Service 
at  least  90  days  before  the  activity  is 
scheduled  to  begin. 

(c)  Applications  for  Letters  of 
Authorization  and  for  renewals  of 
Letters  of  Authorization  must  include 
the  following: 

(1)  Name  of  company  requesting  the 
authorization; 

(2)  A  descriptitm  of  the  activity 
including  method  to  be  used  (vibroseis. 
airgun,  wateigun),  the  dates  and 
duration  of  the  activity,  the  specific 
location  of  the  activity  and  the 
estimated  area  that  will  actually  be 
afiiected  by  the  exploratory  activity; 

(3)  Any  plans  to  monitor  the  braavior 
and  effects  of  the  activity  on  marine 
mammals; 

(4)  A  description  of  what  measures 
the  applicant  has  taken  and/or  will  take 
to  ensiue  that  proposed  activities  will 
not  interfere  with  subsistence  sealing; 
and 

(5)  What  plans  the  applicant  has  to 
continue  to  meet  with  the  affected 
communities,  both  prior  to  and  while 
conducting  the  activity,  to  resolve 
conflicts  and  to  notify  the  communities 
of  any  changes  in  the  operation. 

(d)  A  copy  of  the  Letter  of 
Authorization  must  be  in  the  poasetsibn 
of  the  persons  conducting  activities  that 
may  involve  incidental  t^dngs  of  ringed 
and  bearded  seals. 


1216.117 
Authorlzetion. 

(a)  A  Letter  of  Authorization  issued 
under  §  216.106  for  the  activity 
identified  in  §  216.111  will  be  renewed 
annually  upon: 

(1)  Timely  receipt  of  the  reports 
required  under  §  216.115(d),  which  have 
been  reviewed  by  the  Assistant 
Administrator  and  determined  to  be 
acceptable;  and 

(2)  A  determination  that  the 
mitigation  measures  required  under 
§  216.114(b)  and  the  Letter  of 
Authorization  have  been  undertaken. 

(b)  A  notice  of  issuance  of  a  Letter  of 
Authorization  or  of  a  renewal  of  a  Letter 
of  Authorization  will  be  published  in 
the  Federal  Regiater  within  30  days  of 
issuance. 


1216.118    ModWlceMone  to  t^ttara  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  writhdrawal  or  suspension,  to 
a  Letter  of  Authorization  issued 
piusuaht  to  $  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opp^unity  for 
public  conunent.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  216.117.  without 
modification,  is  not  considered  a 
substantive  modification. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
maimnals  specified  in  §  216.111.  the 
Letter  of  Authorization  issued  pursuant 
to  S  216.106,  or  renewed  pursuant  to 
this  section  may  be  substantively 
modified  without  prior  notice  and  an 
opportunity  for  pi^lic  comment.  A 
notice  will  be  pubUshed  in  the  Federal 
Regjater  subsequent  to  the  action. 

1216^119   (ftoearvedl 
(FR  Doc  98-224S  FUad  1-30-98: 8:45  am] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nites  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  matdng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  205 
[TM-06-00-1] 

Information  Meetings  for  ttie  National 
Organic  Program  Propoeed  Rule 

AOBICY:  Agricultural  Mari»ting  Service, 

USDA. 

action:  Notice  of  meetings. 


SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  is  announcing  four 
public  information  meetings  to  discuss 
the  proposed  rule  for  the  National 
Organic  Program  which  was  published 
,  in  the  Federal  Regiater  on  December  16. 

1997.  The  meetings  are  intended  to 
provide  an  opportunity  for  USDA  to 
present  an  overview  of  the  proposed 
rule,  respond  to  questions,  and  obtain 
public  comments. 

dates:  February  12. 1998,  February  18, 

1998.  February  26. 1998.  March  5. 1998. 
ADDRESSES:  The  sessions  will  be  held  at 
the  following  locations: 

Febiuary  12. 1998:  The  Meeting  Place 

Conference  Center.  2100  Northland 

Drive.  Austin.  Texas  78756.  (512) 

323-9500 
February  18, 1998:  Iowa  State 

University,  Iowa  State  Center. 

Scheman  Building.  Benton 

Auditorium.  Suite  4.  Ames.  Iowa 

50011.  (515)  294-3218 
February  26.  1998:  Seattle  Center,  305 

Harrison  Street.  Seattle.  Washington 

98109,  (206)  684-7202 
March  5, 1998:  Rutgers  University, 

Rutgers  Student  Center.  126  College 

Avenue.  New  Bnmswick.  New  Jersey 

08901.(732)932-8821 

Eadi  of  the  meetings  will  be  held 
during  the  hours  of  9  a.m.  to  4  pan.  in 
each  of  the  respective  locations. 
FOR  fURTHER  MFORMATION  COKfTACT: 

Michael  Hankin.  National  Organic 
Program.  Room  2945  South  Building. 
USDA.  Agricultural  Marketing  Service, 
Transportation  and  Marketing.  P.O.  Box 
96456.  Washington,  D.C.  20090-6456. 


Telephone  (202)  720-3252.  Fax  (202) 
690-3924. 

SUPPlJEM9fTARY  INFORMATION:  On 
December  16, 1997,  USDA  published  in 
the  Federal  Register  (62  FR  65849)  a 
proposed  rule,  issued  under  the  Organic 
Foods  Production  Act  of  1990,  as 
amended  (7  U.S.C.  6501  et.  seq.).  which 
addresses  the  methods,  practices,  and 
substances  used  in  producing  and 
handling  organic  crops  and  livestock 
and  their  processed  products.  Included 
in  the  proposed  rule  are  provisions  for 
producing  and  handling  organic 
agricultural  products:  labeling  organic 
products;  certification  of  organic 
operations:  accreditation  of  State  and 
private  certifying  agents:  compliance 
testing:  equivalency  of  foreign  organic 
certification  programs:  approval  of  State 
organic  programs;  and  fees.  The 
proposed  rule  also  includes  an 
assessment  of  the  eccKiomic  impact  of 
the  rule,  an  analysis  of  its  effects  on 
small  businesses,  and  an  estimate  of  the 
paperwoii^  burden  required  under  the 
proposed  rule.  Hie  purpose  of  the 
public  meetings  is  to  provide  an 
opportunity  for  the  public  to  ask  USDA 
questions  about  the  proposed  rule  ahd 
to  submit  public  comments  that  will  be 
included  in  the  public  record,  together 
vrith  comments  submitted  by  letter,  fax. 
or  through  the  Internet,  as  provided  for 
in  the  December  16. 1997,  proposed 
rule. 

Who  Can  Comment 

Any  member  of  the  public  may 
sulnnit  a  comment;  however,  we  request 
that  those  persons  who  wish  to 
commmt  register  with  USDA  as  soon  as 
possible  prior  to  the  meeting  date.  A 
person  may  register  by  calling  Karen 
Thomas  at  (202)  720-3252,  at  which 
time  each  person  will  be  requested  to 
submit  their  name,:  the  topic  of  the 
comment,  and  the  meeting  location 
where  the  comment  will  be  submitted. 
Registration  will  help  ensure  that  a 
person  will  be  able  to  present  his  or  her 
comment  during  the  meeting.  Persons 
vrishing  to  comment  may  also  register 
by  sending  an  e-mail  message  to  the 
NOP  Webmaster  at  http:// 
www.ams.usda.gov/nop.  Any  person 
wishing  to  comment,  but  who  is  imable 
to  register  prior  to  the  meetings,  will  be 
able  to  sign  up  at  each  meeting  location 
on  the  day  of  the  meeting  between  9:00 
a.m.  and  2:00  p.m.  These  presenters 
may  submit  comments  on  a  first-come, 


first-served  basis  and  these  comments 
will  be  limited  based  on  the  lime 
available  and  the  number  of  presenters. 

Meeting  Agenda 

Each  meeting  will  begin  with  a  brief 
opening  statement  followed  by  a  30- 
minute  question  and  answer  p>eriod.  The 
remainder  of  the  meeting  will  be  a 
listening  session  at  which  time 
interested  parties  may  submit  pubUc 
comment  on  the  proposed  rule.  Oral 
comments  will  be  limited  to  5  minutes 
to  enable  the  greatest  number  of 
presenters  an  opportunity  to  speak.  The 
question  and  answer  period  and  the 
public  comments  will  be  recorded  and  , 
included  in  the  public  record  of 
comments  for  the  proposed  rule.  We 
request  that  a  printed  copy  of  each 
person's  comments  be  provided  to 
USDA  at  the  time  the  comment  is 
submitted  orally  to  ensure  an  accurate 
transcription. 

Written  Comments 

As  described  in  the  Federal  Register 
on  December  16, 1997  (62  FR  65849), 
written  comments  may  be  mailed  to 
Eileen  S.  Stommes,  Deputy 
Administrator.  Agricultiual  Marketing 
Service.  USDA,  Room  4007-S,  Ag  Stop 
0275.  P.O.  Box  96456,  Washington.  D.C. 
20090-6456,  or  faxed  to  (202)  690-4632 
by  March  16, 1998,  or  submitted  via  the 
Intemet  through  the  National  Organic 
Program's  homepage  at  http:// 
www.ams.usda.gov/nop. 

Dated:  January  28, 1998. 
Kiiiieii  S*  SnHUMS. 

Deputy  Administrator,  Transportation  and 
Marketing. 
(FR  Doc.  98-2552  Filed  1-29-98;  9:56  am) 

aaxsio  CODE  94ia-af-^ 


DEPARTMENt  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 
RIN0660-AF20 

Nationai  Markating  Quotas  for  Hre- 
Cured  (Type  21),  Rre-Cured  (Types  22- 
23),  Maryland  (Type  32),  Darft  Aii^ 
Cured  (Types  35-36),  Virginia  Sun- 
Cured  (Type  37),  Cigar  Filler  (Type  41), 
Cigar-HNer  and  Binder  (Types  42-44 
and  53-55),  end  Cigar-Binder  (Typee 
51-52)  Tobaccoe 

AQENCY:  Farm  Service  Agency,  USDA. 
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action:  Proposed  rule. 


SUMMARY:  The  Secretary  of  Agriculture 
(the  Secretary)  is  required  by  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  (the  Act)  to  proclaim  by 
March  1. 1998,  for  referenda  purposes, 
national  marketing  quotas  for  Maryland 
(type  32),  Virginia  sun-cured  (type  37), 
cigar  filler  (typ)e  41),  and  cigar-binder 
(types  51-52)  tobacco  for  the  1998-99. 
1999-2000  and  2000-2001  marketing 
years  (MYs)  and  to  determine  and 
announce  the  amounts  of  the  national 
marketing  quotas  for  fire-cured  (type 
21),  fire-cured  (types  22-23),  Maryland 
(type  32),  dark  air-ciired  (types  35-36), 
Virginia  sun-cured  (type  37),  cigar-filler 
(type  41),  cigar-filler  and  binder  (types 
42-44  and  53-55),  and  cigar-binder 
(types  51-52)  kinds  of  tobacco  for  the 
1998-99  MY.  The  public  is  invited  to 
submit  written  comments,  views,  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  and 
other  related  matters  which  are 
discussed  in  this  proposed  rule. 
OATn:  Comments  must  be  received  on 
or  before  February  13,  1998.  in  order  to 
be  assured  of  consideration. 
ADOncaSCB.  Comments  must  be 
submitted  to  the  Director.  Tobacco  and 
Peanuts  Division,  Farm  Service  Agency 
(FSA).  United  States  Department  of 
Agriculture,  STOP  0514, 1400 
Independence  Avenue,  S.W., 
Washington.  DC  20250-0514.  All 
written  submissions  will  be  made 
available  for  public  inspection  ht>m  8:15 
a.m.  to  4:45  p.m..  Monday  through 
Friday,  except  holidays  in  Room  5750- 
South  Building,  1400  Independence 
Avenue,  S.W.,  Washington,  DC  20250- 
0514. 

FOR  ROTTHER  MFORMATKM  CONTACT: 
Robert  L  Tarczy.  Tobacco  and  Peanuts 
Division.  FSA.  USDA.  STOP  0514, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-0514,  telephone 
202-720-5346.  Copies  of  the  cost- 
benefit  assessment  prepared  for  the  rule 
can  be  obtained  from  Mr.  Tarczy. 
SUPPIXMBfTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significanr  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

Federal  Aaaistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loan  and  Purchases — 
10.051. 


Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12998. 
The  provisions  of  this  proposed  rule  do 
not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatmy  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
neither  FSA  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  these  determinations. 

Paperwork  Reductioa  Act 

These  proposed  amendments  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA), 
for  State,  local  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

DJacnaaion 

The  proposed  rule  would  amend  7 
CFR  part  723  to  set  forth  the  1998-crop 
marketing  quotas  for  these  eight  kinds  of 
tobacco. 

Section  312(b)  of  the  Act.  provides 
that  the  Secretary  shall  determine  and 
announce,  not  later  than  March  1. 1998. 
with  respect  to  the  kinds  of  tobacco 
specified  in  this  proposed  rule,  the 
amount  of  the  national  marketing  quota 
which  will  be  in  effect  for  MY  1998  in 
terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  that  will  allow 
a  supply  of  each  kind  of  tobacco  equal 
to  the  reserve  supply  level. 

Also,  Section  312(c)  of  the  Act 
requires  for  this  year  that,  within  30 
days  after  proclamation  of  national 
marketing  quotas  for  Maryland  (type 
32),  Virginia  sun-cured  (type  37), 
Pennsylvania  filler  (type  41),  and  dgar 
binder  (types  51-52)  the  Secretary  must 
conduct  referenda  of  farmers  engaged  in 
the  1997  production  of  each  kind  of 
tobacco  to  determine  whether  they  favor 
or  oppose  marketing  quotas  for  MYs 
1998. 1999  and  2000.  These  referenda 
are  reouired  because  by  kind,  MY  1997 
is  the  last  year  of  the  three  consecutive 
MYs  for  which  marketing  quotas 
previously  proclaimed  will  be  in  effect 
or  because  marketing  quotas  previously 


proclaimed  were  disapproved  by 
producers  in  referenda  held  in  1995. 

The  Secretary  will  proclaim  the 
results  of  the  referenda.  As  provided  in 
the  Act,  if  more  than  one-third  of  the 
farmers  voting  in  a  refarendiun  for  a 
kind  of  tobacco  oppose  the  quota,  the 
national  maiiceting  quota  previously 
proclaimed  will  not  become  effective. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  nahonal  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  whidh  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  FSA 
committees,  the  national  acreage 
allotment  to  tobacco  producing  forms, 
less  a  reserve  not  to  exceisd  1  percent 
thereof  for  new  farms,  to  make 
corrections  and  adjust  inequities  in  old 
farm  allotments,  through  the  national 
factor.  The  national  factor  is  determined 
by  dividing  the  preliminary  quota  (the 
sum  of  quotas  for  old  farms)  into  the 
quota  determined  for  the  MY  in 
question  (less  the  reserve).  Procedures 
will  continue  unchanged  for  (1) 
converting  marketing  quotas  into 
acreage  allotments:  (2)  apportioning 
allotments  among  old  farms;  (9}  , 

apportioning  reserves  for  use  in  (a) 
establishing  allotments  for  new  farms, 
and  (b)  making  corrections  and 
adjusting  inequities  in  old  Cum 
allotments;  and  (4)  holding  referenda. 

Producers  (A  three  kinds  of  tobacco- 
Maryland  (type  32).  cigar  filler  (type  41), 
and  dgar  binder  (types  51-52)  are 
expected  to  reject  marketing  quotas. 
Accordingly,  for  these  kind;  "US 
announcement  will  likely  not  be 
codified. 

For  the  other  five  kinds — Virginia  fiie- 
cured  (type  21),  fire-cured  (types  22- 
23),  dark  air-cured  (types  35-36),  .- 
Virginia  sun-cured  (type  37),  and  dgar 
filler  and  binder  (types  42-44;  53-55) 
tobaccos  supply  and  demand  are  in 
balance.  Thus,  changes  in  1998 
marketing  quotas,  if  any,  will  likely  be 
small. 

Request  fior  CooimeatB 

This  rule  proposes  to  amend  7  CFR 
part  723,  subpart  A  to  include  1998-crop 
national  marketing  quotas  for  fire-cured 
(type  21),  fire-cured  (types  22-23), 
Maryland  (type  32).  dark-air  cured 
(types  35-36).  Virginia  sxm-cured  (type 
37),  cigar^fiUer  (type  41).  dgar-filler  and 
binder  (types  42-44  and  53-55)  and 
cigar  binder  (types  51-52)  tobaccos. 
These  eight  kinds  of  tobacco  account  for 
about  5  percent  of  total  U.S.  tobacco 
production. 


Comments  are  requested  concerning 
the  proposed  establishment  of  the 
national  marketing  quotas  for  the 
subject  tobaccos  at  the  following  levels: 

(1)  Fire-Cured  (Type  21)  Tobacco.  The 
1998-crop  national  marketing  quota  for 
fire-cured  (type  21)  tobacco  will  range 
from  2.4  to  3.0  million  poimds.  This 
range  reflects  the  assxunption  that  the 
national  acreage  factor  will  range  from 
1.0  to  1.2. 

(2)  Fiie-Cured  (Types  22-23)  Tobacco. 
The  1998-crop  national  marketing  quota 
for  fiie-cured  (types  22-23)  tobacco  will 
range  itoia  43.0  to  47.0  million  pounds. 
This  range  reflects  the  assumption  that 
the  national  acreage  factor  will  range 
from  1.0  to  1.1. 

(3)  Dark  Air-Cured  (Types  35-36) 
Tobacco.  The  1998-crop  national 
marketing  quota  for  dark  air-cured 
(types  35-36)  tobacco  will  range  bom 
10.0  to  11.0  million  poimds.  This  range 
reflects  the  assumption  that  the  national 
acreage  factor  will  range  &t)m  1.0  to  1.1. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco.  The  1998-crop  national 
marketing  quota  for  Virginia  sun-cured 
(type  37)  tobacco  will  range  from 
150,000  to  165,000  pounds.  This  range 
reflects  the  assumption  that  the  national 
acreage  factor  will  range  bom  1.0  to  1.1. 

(5)  agpr-Filhr  and  Binder  (Types  42- 
44  and  53-55)  Tobacco.  The  1998-crop 
national  marketing  quota  for  dgar-filler 
and  binder  (types  42-44  and  53-55) 
tobaccos  will  range  from  8.0  to  8.8 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  1.0  to  1.1. 

(6)  Maryland  (Type  32)  Tobacco.  The 
national  acreage  factor  for  the  1998  MY 
wall  be  1.0  and  the  national  marketing 
quota  will  be  approximately  6.0  million 
pounds. 

(7)  Pennsylvania  Filler  (Type  41) 
Tobacco.  The  national  acreage  factor  for 
the  1998  MY  will  be  1.0  and  the 
national  marketing  quota  will  be 
approximately  1.4  million  poimds. 

(8)  Cigar-Binder  (Types  51-52) 
Tobacco.  The  national  acreage  fador  for 
the  1998  MY  will  be  1.0  and  the 
national  marketing  quota  will  be 
approximately  700.000  pounds. 

Accordingly,  comments  are  requested 
with  resped  to  the  foregoing  issues. 

List  of  Subjects  in  7  CFR  part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  it  is  proposed  that  7  CFR 
part  723  be  amended  as  folllows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1301. 1311-1314, 
1314-1. 1314b,  1314b-l.  1314b-2. 1314c. 
1314d,  1314e.  1314f,  1314i,  1315. 1316. 1362, 
1363, 1372-75, 1421, 1445-1.  and  1445-2. 

2.  Section  723.113  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1723.113  Hre<ured  (type  21)  tolMCCO. 

•  *        •  '     '*        • 

(f)  The  1998-crop  national  marketing 
quota  will  range  from  2.4  million 
pounds  to  3.0  million  pounds. 

3.  Sedion  723.114  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1723.114  Rre^ured  (typea  22-23) 
tobaeoo. 

•  *        *        •        • 

(f)  The  1998-crop  national  marketing 
quota  will  range  bom  43.0  million 
pounds  to  47.0  million  pounds. 

4.  Sedion  723.115  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1723.115  Deifcalr-curad  (types  35-36) 


§723.121    Cigar  binder  (type  51-«2) 

tOlMCCO. 

(a)  The  1998-crop  national  marketing 
quota  will  range  from  600.000  pounds  to 
1.0  million  pounds. 

(b)  (Reserved)  -- 

Signed  at  Washington.  DC  on  January  28. 
1998. 

Keith  Kelly. 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  98-2578  Filed  l-29-«8;  11:52  ami 
BtLUNQ  OOOE  M10-06-r 


(f)  The  1998-crop  national  mariceting 
quota  will  range  from  10.0  million 
pounds  to  11.0  million  pounds. 

5.  Section  723.116  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

{723.116    Sun^ufsd  (type 37)  tobacco. 

(f)  The  1998-crop  national  marketing 
quota  will  range  from  150.000  to 
165.000  pounds. 

6.  Section  723.117  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1723.117   Clflar-flMer  and  Wnder  (types  42- 
44  and  53-66)  tobacca 

•        •        •        *        * 

(f)  The  1998-crop  national  marketing 
quota  will  range  fit>m  8.0  million 
pounds  to  8.8  million  pounds. 

7.  Sedion  723.119  is  added  (a)  to  read 
as  follows: 

§723.119    Maryland  (type  32)  tobacco. 

(a)  The  1998-crop  national  marketing 
quota  will  range  between  5.0  million 
pounds  to  7.0  million  pounds. 

(b)  [Reserved] 

8.  Section  723.120  is  added  (a)  to  read 
as  follows: 

§723.120    Pennsylvania  filler  (type  41) 

tOtMCCO. 

(a)  The  1998-crop  national  marketing 
quota  will  range  between  1.3  million 
pounds  to  1.5  million  pounds. 

(b)  [Reserved] 

'?9.  Sedion  723.121  is  added  (a)  to  read 
as  follows: 


DEPARTMENT  OF  JUSTICE 

Immigration  aiKl  Naturalization  Service  ' 

8  CFR  Parts  274a  and  299 
PNSNa  1890-07] 
RIN1115-AE94 

Reduction  in  the  Number  of 
Acceptable  Documents  and  Other 
Changes  to  Employnnent  Verification 
Requirements  • 

AGENCY:  Inmiigration  and  Naturalization 

Service.  Justice. 

ACnow:  Proposed  rule. 

summary:  The  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Ad  of  1996  (fflURA)  amended  existing 
law  by  eliminating  certain  documents 
currently  used  in  the  employment 
eligibility  verification  (Form  1-9) 
process.  This  rule  proposes  to  shorten 
the  list  of  documents  acceptable  for 
verification.  Currently,  newly  hired 
individuals  may  choose  from  among  29 
documents  to  establish  their  identity 
and  eligibility  to  work  in  the  United 
States.  The  proposed  rule  cuts  that 
number  approximately  in  half.  In 
addition,  the  proposed  rule  clarifies  and 
expands  the  receipt  rule,  under  which 
individuals  may  present  a  receipt 
instead  of  a  required  document  in 
certain  circumstances.  It  also  explains 
that  employers  may  complete  the  Form 
1-9  before  the  time  of  hire  or  at  the  time 
of  hire,  so  long  as  they  have  made  a 
commitment  to  hire  and  provided  that 
the  employer  completes  the  Form  1-9  at 
the  same  point  in  the  employment 
process  for  all  employees.  The  proposed 
rule  also  details  reverification 
requirements  and  includes  a  proposal 
for  a  new  employment  eligibility 
reverification  form  (Form  I-9A).  adds 
the  Federal  Government  to  the 
definition  of  "entity."  and  clarifies  the 
Immigration  and  Naturalization 
Service's  (Service  or  INS)  subpoena 
authority.  In  addition  to  making  those 
changes,  the  Service  proposes  to 
restrudure  the  rule  to  make  it  easier  to 
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imdentand,  use,  and  cite.  A  copy  of  the 
draft  Form  1-9.  which  includes  the 
proposed  Form  I-9A  and  an  expanded 
instruction  sheet,  is  being  published  as 
an  attachment  to  this  rule.  This  rule  is 
intended  to  simplify  and  clarify  the 
verification  requirements. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  3, 1998. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  Service  is  able  to  ensiu« 
consideration  only  for  comments 
received  on  or  before  this  date. 
A00RC8SE8:  Written  comments:  Please 
submit  written  comments,  one  original 
and  two  copies,  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW..  Room  5307, 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1890-97  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

To  assist  reviewers,  where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  which  the 
comment  addresses.  Although  this  is 
not  required,  it  would  assist  reviewers 
if,  in  addition  to  the  requested  copies, 
a  copy  of  the  comments  is  provided  on 
a  floppy  disk  in  plain  text  or 
WordPerfect  5.1  format.  Written 
comments  should  be  speciHc,  should  be 
confined  to  issues  pertinent  to  the  rule, 
and  should  explain  the  reason  for  any 
recommended  change. 

Electronic  comments:  With  this 
proposed  rule,  the  Service  is  testing  for 
the  first  time  the  possibility  of  accepting 
comments  electronically.  Comments 
may  be  sent  using  electronic  mail 
(email)  to:  lOINFOdusdoj.gov.  The  need 
to  submit  copies  of  the  comments  is 
waived  for  comments  submitted  by 
email.  Electronically  filed  comments 
that  conform  to  the  guidelines  of  this 
paragraph  will  be  considered  part  of  the 
record  and  accorded  the  same  treatment 
as  comments  submitted  on  paper. 
Comments  should  reference  INS  No. 
1890-97  in  the  subject  line  and  the  body 
of  the  message.  The  comments  should 
appear  either  in  the  body  of  the  message 
or  in  a  WordPerfect  5.1  attachment.  The 
Service  cannot  guarantee  consideration 
of  attachments  submitted  in  other 
formats.  Comments  submitted  , 

electronically  must  also  contain  the 
sender's  name,  address,  and  telephone 
number  for  possible  verification. 
FOR  FUim«R  INRMMAHON  CONTACT: 
Marion  Metcalf.  Policy  Analyst,  HQIRT, 
425  I  Street  NW.,  Washington,  DC, 
20536:  (202)  514-2764;  cr  email  at 


metcalfinO)U8tice.usdo).gov.  Please  note 
that  the  email  address  is  for  further 
information  only  and  may  not  be  used 
for  the  submission  of  comments. 

SUPPLEMBHTARY  INFOMMATKM: 

Why  is  the  Service  Proposing  These 
Changes? 

The  Service  is  proposing  these 
'  changes  in  response  to  recent 
legislation,  mURA,  and  as  a  result  of  an 
ongoing  review  which  was  triggered  by 
the  rule's  having  been  in  effect  for  10 
years.  Many  of  the  proposed  changes 
represent  the  culmination  of  a  long-term 
effort  to  reduce  the  number  of 
documents  acceptable  for  employment 
verification. 

Which  IIRIRA  I^visions  Does  This  Rule 
Implement? 

nRIRA,  enacted  on  September  30, 
1996,  makes  several  amendments  to  the 
employer  sanctions  provisions  of 
section  274A  of  the  Act.  This  rule 
proposes  to  implement  the  amendments 
in: 

(1)  SecUon  412(a)  of  IIRIRA,  which 
requires  a  reduction  in  the  number  of 
documents  that  may  be  accepted  in  the 
employment  verification  process; 

(2)  Section  412(d)  of  IIRIRA.  which 
clarifies  the  applicability  of  section 
274A  of  the  Act  to  the  Federal 
Government;  and 

(3)  Section  416  of  IIRIRA,  which 
clarifies  the  Service's  authority  to 
compel  by  subpoena  the  ap{)earance  of 
witnesses  and  the  production  of 
evidence  prior  to  the  filing  of  a 
complaint. 

What  About  the  Other  Employment- 
Related  IIRIRA  Amendments? 

This  is  one  of  four  rules  the  Service 
is  proposing  to  implement  IIRIRA 
amendments  to  section  274A  of  the  Act. 
In  addition  to  this  rule,  the  Service  is 
developing  and  will  publish  proposed 
rules  to: 

(1)  Implement  changes  to  the 
application  process  for  obtaining 
employment  authorization  from  the 
Service.  The  proposed  rule  will  include 
a  revision  to  the  Application  for 
Employment  Authorization,  Form  I- 
765.  revisions  to  Subpart  B  of  Part  274a, 
and  employment  verification 
requirements  for  F-1  students 
authorized  to  work  on  campus: 

(2)  Implement  section  411(a)  of 
IIRIRA,  which  allows  employers  who 
have  made  a  good  faith  attempt  to 
comply  with  a  particular  employment 
verification  requirement  to  correct 
technical  or  procedural  failures  before 
such  failures  are  deemed  to  be 
violations  of  the  Act; 


(3)  Implement  section  412(b)  of 
IIRIRA,  which  applies  to  employers  that 
are  members  of  an  association  of  two  or 
more  employers.  For  an  individual  who 
is  a  member  of  a  collective  bargaining 
unit  and  is  employed  under  a  collective 
bargaining  agreement  between  one  or 
more  employee  organizations  and  the 
multi-employer  association,  the 
employer  can  use  a  Form  1-9  completed 
by  a  prior  employer  that  is  a  member  of 
the  same  association,  within  3  years  (or, 
if  less,  the  period  of  time  that  the 
individual  is  authorized  to  work  in  the 
United  States). 

What  is  the  Ten-Year  Review  the  Service 
Is  (inducting? 

Section  610  of  the  Regulatory 
Flexibility  Act  (RFA)  requires  agencies 
to  review  rules  which  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  every  10  years. 
Service  regulations  at  8  CFR  274a, 
Subpart  A — Employer  Requirements, 
fall  under  this  review  requirement. 

Section  610  of  the  RCA  requires  a 
review  of  regulations  "to  minimize  any 
significant  economic  impact  of  the  rule 
on  a  substantial  number  of  small  entities 
in  a  matter  consistent  with  the  stated 
objectives  of  applicable  statutes."  The 
RFA  requires  consideration  of  five 
factors:  (1)  Continued  need  for  the  rule: 
(2)  nature  of  complaints  or  comments 
received  from  the  public;  (3)  complexity 
of  the  rule;  (4)  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  ruFes  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules:  and  t5)  length  of 
time  since  the  rule  has  been  evaluated 
or  the  degree  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  the  area  affected  by  the 
rule. 

The  Service  concluded  that  it  would 
be  in  the  public  interest  to  conduct  the 
required  review  in  conjunction  with 
implementing  the  IIRIRA  amendments. 
By  coordinating  the  publication  of  this 
notice  with  the  publication  of  a 
proposed  rule,  the  Service  can  give  the 
public  a  clearer  indication  of  the  kinds 
of  changes  under  consideration  and 
provide  an  opportunity  to  submit  a 
single  set  of  comments.  The  Service 
began  by  conducting  an  internal  review 
of  the  regulations  at  8  CFR  part  274a. 
The  Service  reviewed  past  public 
comment,  questions  asked  of  the 
Service's  Office  of  Business  Liaison, 
issues  surfaced  by  field  offices,  and 
similar  sources.  "Through  this  process, 
the  Service  identified  areas  in  the 
regulations  for  reconsideration.  The 
results  of  that  internal  review  are 
reflected  in  the  proposed  rule.  This 
proposed  rule,  therefore,  reflects  a 


comprehensive  reinvention  effort, 
including  a  restructuring  and  other 
changes  intended  to  address  concerns 
raised  by  the  public  during  the  10  years 
that  these  requirements  have  been  in 
effect. 

How  Does  This  Rule  Relate  to  the 
Service's  Earlier  Document  Reduction 
Proposals? 

The  Immigration  Reform  and  Control 
Act  (IRCA),  enacted  in  1986,  amended 
the  Act  to  require  persons  or  entities  to 
hire  only  persons  who  are  eligible  to 
work  in  the  United  States.  The  Act,  as 
amended,  requires  persons  or  entities  to 
verify  the  work-eligibility  and  identity 
of  all  new  hires.  The  Employment 
Eligibility  Verification  form.  Form  1-9, 
was  designated  for  that  purpose.  Newly 
hired  individuals  must  attest  to  the 
status  that  makes  them  eligible  to  work 
and  present  documents  that  establish 
their  identity  and  eligibility  to  work. 
Employers,  and  recruiters  or  referrers 

for  a  fee  (as  defined  in  section      

274A(a)(l)(B)(ii)  of  the  Act  and  8  CFR 
274a.2(a)),  must  examine  the  documents 
and  attest  that  they  appear  to  be  genuine 
and  to  relate  to  the  individual.  They 
may  not  specify  a  document  or 
combination  of  documents  that  the 
individual  must  present.  To  do  so  may 
violate  section  274B  of  the  Act. 

"Die  statutory  frmnework.  currently 
implemented  by  regulation  at  8  CFR 
274a.2,  provides  for  three  lists  of 
documents:  documents  that  establish 
both  identity  and  employment 
eligibility  (List  A  documents), 
documents  that  establish  identity  only 
(List  B  documents),  and  documents  that 
establish  work  eligibility  only  (List  C 
documents). 

When  the  law  was  new,  a  consensus 
emerged  that  a  long,  inclusive  list  of 
documents  would  ensure  that  all 
persons  who  are  eligible  to  work  could 
easily  meet  the  requirements.  When  the 
Service  first  published  implementing 
regulations  in  1987,  the  Supplementary 
Information  noted  that  List  B.  in 
particular,  had  been  expanded  in 
response  to  public  comment.  As  early  as 
1990,  however,  there  was  evidence  that 
some  employers  found  the  list 
confusing.  In  its  third  review  of  the 
implementation  of  employer  sanctions, 
the  General  Accounting  Office  (GAO) 
reported  that  employer  confusion  over 
the  "multiplicity"  of  acceptable 
documents  contributed  to 
discrimination  against  authorized 
workers.  See  Immigration  Reform: 
Employer  Sanctions  and  the  Question  of 
Discrimination.  March  29, 1990,  General 
Accounting  Office  (GAO/GGD-90-62. 

The  first  step  the  Service  took  to 
correct  this  problem  was  to  ensure  that 


the  complete  list  of  documents  appeared 
on  the  Form  1-9  when  the  form  was 
revised  in  1991.  In  1993,  the  Service 
published  a  proposed  rule  to  reduce  the 
number  of  documents  acceptable  for 
verification.  That  proposed  rule 
eliminated  numerous  identity 
documents  from  List  B  and  two 
employment  eligibility  documents  from 
List  C.  Response  to  the  proposed  rule 
among  the  approximately  35  comments 
was  mixed.  Some  commentera 
expressed  support  for  the  changes. 
Others  questioned  the  need  to  reduce 
the  lists,  suggesting  that  confusion  over 
the  lists  had  been  addressed  by  listing 
all  the  documents  on  the  Form  1-9. 
In  1995.  the  Service  published  a 
supplement  to  the  proposed  rule.  The 
supplement  proposed  a  few  additional 
changes  to  the  lists  of  documents  and 
responded  to  public  comments 
concerning  updating  and  reverification 
procedures  for  the  Form  1-9.  The 
supplement  received  only  five  public 

comments. 
The  legislative  history  for  IIRIRA 

indicates  that  Congress  believed  that  the 

changes  proposed  in  the  proposed  rule 

and  supplement  did  not  go  far  enough, 

stating: 

The  number  of  permissible  documents  has 
long  been  subject  to  criticism.  The  INS 
published  a  proposed  regulation  in  1993 
(with  a  supplement  published  on  June  22. 
1995)  to  reduce  the«umber  of  documents 
from  29  to  16.  This  proposal,  however,  does 
not  reflect  the  consensus  of  opinion  that 
documents  should  be  reduced  even  further, 
and  that  documents  that  are  easily 
counterfeited  should  be  eliminated  entirely. 
[See  H.R.  Rep.  No.  104-469,  at  404-05 
(1996).) 

Congress  recognized  that  the  Service's 
ability  to  reduce  the  list  of  documents 
further  was  constrained  by  the  number 
of  documents  listed  in  the  law.  In 
IIRIRA,  Congress  eliminated  several 
documents  while  giving  the  Attorney 
General  discretion  to  amend  the  list  by 
regulation.  These  changes  are  discussed 
in  more  detail  in  the  sections  pertaining 
to  the  proposed  lists  of  acceptable 
documents. 

On  September  4, 1996,  the  Service 
published  a  partial  final  rule  at  61  FR 
46534  which  added  the  Employment 
Authorization  Document,  Form  1-766 
(the  1-766  EAD),  a  new,  counterfeit- 
resistant  card,  to  List  A.  The  Service 
began  to  issue  the  1-766  EAD  in 
February  1997.  The  final  rule  did  not 
provide  sunset  dates  for  any  existing 
List  A  documents.  It  did,  however, 
reinstate  a  provision  at  8  CFR  274a.  14. 
which  had  been  stayed  and  suspended, 
and  that  terminated  miscellaneous 
employment  authorization 
documentation  issued  by  the  Service 


prior  to  June  1, 1987.  The  latter  step  was 
necessary  because  in  the  years  prior  to 
IRCA,  some  of  the  temporary,  non- 
standard emplejrment  authorization 
documents  issued  by  the  Service  did  not 
bear  an  expiration  date.  Although  the 
Service  believes  that  few,  if  any. 
individuals  were  still  in  1996  relying 
upon  pre-1987  temporary  documents, 
this  action  ensures  that  such  documents 
are  no  longer  valid. 

Comments  in  response  to  both  the 
1993  and  1995  proposals  asked  the 
Service  to  delay  publication  of  a  final 
rule,  citing  the  potential  for 
congressional  action.  This  proposed  rule 
implements  section  412(a)  of  IIRIRA  and 
is  separate  from  the  1993  proposed  rule 
and  1995  supplement.  The  1993 
proposed  rule  and  1995  supplement 
will  not  be  finalized. 

On  September  30.  an  interim  rule  was 
published  in  the  Federal  Register  at  62 
FR  5100.  The  interim  rule  was  a  stopgap 
measure,  required  by  the  effective  date 
provision  for  section  412(a)  of  IIRIRA. 
The  amendments  to  the  list  of 
documents  were  to  take  effect  "with 
respect  to  hiring  (or  recruitment  or 
referral)  occurring  on  or  after  such  date 
(not  later  than  12  months  after  the  date 
of  enactment  of  IHRIRAl  as  the  Attorney 
General  shall  designate."  Because  12 
months  after  the  date  of  enactment  of 
IIRIRA  was  September  30,  1997.  the 
interim  rule  designated  September  30, 
1997,  as  the  effective  date  for  the 
amendments.  The  goal  of  the  interim 
rule  was  to  maintain  the  status  quo  to 
the  extent  possible  imder  the  IIRIRA 
document  provision.  On  October  6, 
1997,  President  Clinton  signed 
legislation)  Pub.  L.  105-54)  extending 
the  deadline  for  the  designation  of  the 
effective  date  from  12  months  to  18 
months.  Congress  and  the 
administration  took  this  action  in  the 
interest  of  minimizing  disruption  and 
confusion  in  the  business  community. 
The  Service  considered  withdravring  the 
interim  rule.  It  decided,  however,  that 
the  goal  of  minimizing  confusion  was 
better  served  by  leaving  the  interim  rule 
in  place.  The  Service  is  withholding 
enforcement  of  violations  related  to  the 
changes  while  the  interim  rule  is  in    . 
place. 

What  Changes  are  Made  by  This 
Proposed  Rule? 

This  proposed  rule  contains 
provisions  to  implement  three  IIRIRA 
sections  and  other  amendments  to 
subpart  A  of  part  274a.  It  also  proposes 
to  restructure  the  regulation  to  make  it 
easier  to  use  and  cite.  The  Provisions 
currenUy  contained  in  subpart  A  are 
proposed  to  be  reorganized  into  the 
following  sections. 
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Section  2748.1    Definitions. 

Section  274a.2    Why  is  employment 
verification  required  and  what  does  it 
involve? 

Section  274a.3    What  documents  are 
acceptable  for  employment  verification? 

Section  274a.4    How  long  are  employers 
and  recruiters  or  referrers  required  to  retain 
the  Form  I-Q  and  what  must  be  retained  with 
it? 

Section  274a.5    Under  what  circumstances 
may  employers  and  recruiters  or  referrers 
rely  on  a  Form  1-9  that  an  individual 
previously  completed? 

Section  274a. 6    What  happens  when  the 
Government  asks  to  inspect  Forms  1-9? 

Section  274a. 7    What  is  the  prohibition  on 
hiring  or  contracting  with  unauthorized 
aliens  and  what  defense  can  be  claimed? 

Section  274a.8    what  are  the  requirements 
of  state  employment  agencies  that  choose  to 
verify  the  identity  and  employment 
eligibility  of  individuals  referred  for 
employment  by  the  agency? 

Section  274a. 9    Can  a  person  or  entity 
require  an  individual  to  provide  a  financial 
guarantee  or  indemnity  against  potential 
liability  related  to  the  hiring,  recruiting,  or 
referring  of  the  individual? 

Section  274a.lO    How  are  investigations 
initiated  and  employers  notified  of 
violations? 

Section  274a.  1 1    What  penalties  may  be 
imposed  for  violations? 

This  reorganization  is  intended  to 
make  the  regulation  easier  to  use. 
understand,  and  cite.  For  example,  the 
paragraph  that  explains  that  a  parent  or 
guardian  may  attest  to  the  identity 
minor  under  18  who  cannot  present  an 
identity  dociunent  is  currently  found  at 
8  CFR  274a.2(b)(lMvKB)(3).  The  ciUUon 
for  this  paragraph  becomes  8  CFR    . 
9^4a.3(b)(2)  in  the  proposed 
reorgaitization,  a  much  shorter  citation. 
A  table  providing  a  cross-reference  from 
the  new  to  the  old  sections  appears  at 
the  end  of  this  supplementaiy 
information  section  for  ease  of 
reference. 

The  Service  welcomes  comment  on 
this  restructuring  and  suggestions  for 
other  ways  to  make  the  jegulation  easier 
to  use  and  understand.  The  Service 
recognizes  the  widespread  impact  of 
this  regulation  and  is  committed  to 
making  the  requirements  as 
straightforward  as  possible.  The  public 
is  ijivited  to  submit  alternative  outlines 
for  consideration  or  to  suggest  other 
%va\^  to  approach  the  restructuring. 

The  Service  has  taken  several  steps  to 
adopt  a  "plain  English"  approach  to  this 
regulation.  This  effort  was  focused  more 
intensely  on  the  vwification  provisions 
currently  at  §  274a.2  than  on  the 
remainder  of  the  regulation,  and  the 
Service  is  open  to  comments  concerning 
whether  additional  changes  would  be 
helpful.  In  addition,  the  pubUc  is 
encouraged  to  comment  on  the  practice 
of  using  question-and-answer  format  in 


the  regulation.  The  proposed  rule  states 
the  section  headings  in  question  form. 
The  Service  seeks  comments  on  whether 
this  practice  is  useful  to  persons  who 
use  the  regulation  and  whether  it  should 
be  extended  to  subheadings. 

In  addition,  this  proposal 
encompasses  substantive  changes 
intended  to: 

(1)  Include  the  Federal  Government  in 
the  definition  of  "entity;" 
.    (2)  Clarify  the  definition  of  "recruit 
for  a  fee;" 

(3)  Clarify  the  timing  permitted  for 
completion  of  the  Form  1-9; 

(4)  Specify  reverification 
requirements,  in  response  to  public 
comment  received  on  the  1993  proposed 
document  reduction  rule  and  1995 
supplement: 

(5)  Clarify  and  expand  the  receipt 
rule,  under  which  work-eligible 
individuals  who  are  unable  to  present  a 
required  document  may  present  a 
receipt  under  certain  circumstances: 

(6)  Shorten  the  list  of  documents 
acceptable  for  verification; 

(7)  Require  the  attachment  and 
retention  of  copied  documentation  to 
the  Form  1-9;  and 

(8)  Add  a  reference  to  the  Service's 
authority  to  compel  by  subpoena  the 
attendance  of  witnesses  and  production 
of  evidence  prior  to  the  filing  of  a 
complaint. 

The  remainder  of  this  supplementary 
information  describes  the  changes  in  the 
order  in  which  they  appear  in  the 
proposed  rule. 

Section  274a.  1 — Definitions 

Entity 

The  employer  sanctions  provisions 
apply  to  persons  and  entities.  Section 
412(d)  of  imiRA  includes  any  branch  of 
the  Federal  Government  in  the  term 
"entity."  Accordingly,  this  proposed 
rule  amends  the  definition  of  "entity" 
currently  in  the  regulations  at  8  CFR 
274a. 1(b)  to  include  the  Federal 
Government. 


Recruit  for  a  Fee 

The  proposed  rule  amends  the 
definition  of  the  term  "recruit  for  a  fee" 
at  8  CFR  274a.  1(e)  to  remove  overlap 
between  the  definitions  of  "recrtiit  for  a 
fee"  and  "refer  for  a  fee."  Currently,  the 
definition  of  "recruit  for  a  fee"  includes 
the  act  of  soliciting  a  person,  as  well  as 
the  act  of  referring  a  person,  with  the 
intent  of  obtaining  employment  for  that 
person.  Thus,  for  a  person  or  entity  to 
be  deemed  to  be  recruiting,  the  person 
or  entity  must  both  solicit  a  person  and 
refer  that  person.  This  overlap  clouds 
the  distinction  between  the  two  terms 
that  is  carefully  maintained  in  the  Act. 


The  amendment  eliminates  the  overlap 
by  limiting  the  definition  of  "recruit  for 
a  fee"  to  the  act  of  soliciting  a  person 
for  a  fee  with  the  intent  of  obtaining 
employment  for  that  person. 

Recruiter  or  Referrer  for  a  Fee 

The  proposed  rule  adds  to  8  CFR 
274a.l  a  definition  for  the  term 
"recruiter  or  referrer  for  a  fee."  This 
language  is  being  moved  from  8  CFR 
274a.2(a)  and  does  not  represent  a 
substantive  change. 

Employer 

The  definition  of  "employer"  at  8  CFR 
274a.l(g)  remains  imchuiged.  However, 
language  from  this  definition  pertaining 
to  an  agent  or  anyone  acting  directly  or 
indirectly  in  the  interest  of  the  employer 
is  currently  repeated  in  §  274a.2  in 
certain  iifttances  where  the  term 
"employer"  is  used.  This  rule 
eliminates  such  language  because  it  is 
already  a  part  of  the  definition  of 
employer  and,  therefore,  imnecessary  to 
repeat. 

Section  274a.2—Why  is  Employment 
Verification  Required  and  What  Does  It 
Involve? 

This  section  now  contains  a 
discussion  of  why  verification  must  be 
completed  on  Form  1-9,  an  overview  of 
the  verification  process,  specifications 
of  the  time  for  completing  the  Form  I- 
9,  and  reverification  requirements. 

This  rule  proposes  to  amend  the 
general  discussion  inS  CFR  274a.2(a) 
introducing  the  employment 
verification  requirements  in  several 
respects.  As  proposed,  the  rule: 

(1)  Adds  references  to  a  form 
proposed  for  reverification,  the 
Employment  Eligibility  Reverification 
form.  Form  I-9A.  This  proposal  is 
discussed  in  further  detail  in  the 
reverification  discussion; 

(2>Adds  the  information  that  the 
Form  1-9  may  now  be  downloaded  from 
the  Service  World  Wide  Web  site;  and 

(3)  Updates  the  discussion  of  the 
beginning  date  for  the  verification 
requirements  in  1987. 

Section  274a.2(b)  previously  covered 
all  of  the  verification  process.  It  now 
contains  only  an  overview  of  the 
process  and  sets  forth  the  basic 
requirements  for  completing  Form  1-9. 
It  contains  language  reinforcing  that  the 
employee  has  the  choice  of  which  of  the 
acceptable  doctunents  to  present. 

What  Are  the  Requirements  for 
Preparers  and  Translators? 

The  rule  proposes  to  simplify  the 
requirements  for  preparers  and 
translators  who  assist  employees  in 
completing  section  1  of  the  Form  1-9. 


Ciurent  regulations  provide  that 
preparers  or  translators  must  read  the 
Form  1-9  to  the  individual.  The  rule 
proposes  to  amend  the  cvtrrent 
regulations  by  providing  that  the 
preparer  or  translator  must  provide  such 
assistance  as  is  necessary  for  the 
individual  to  understand  and  complete 
the  form.  This  change  provides  needed 
flexibility  for  preparers  and  translators 
to  adequately  assist  individuals 
completing  section  1  of  the  Form  1-9. 

What  Are  the  General  Requirements  for 
Dociunents  That  May  Be  Presented  in 
the  Verification  Process? 

The  proposed  rule  includes  the 
sta^bment  that  only  original,  imexpired 
documents  that  appear  on  their  face  to 
be  genuine  and  to  relate  to  the 
individual  presenting  the  documents 
can  be  accepted  by  employers  and 
recruiters  or  referrers  for  a  fae.  These 
requirements  apply  to  all  three  lists  of 
doctunents.  as  well  as  to  acceptable 
receipts.  Ciurently.  the  regiUations 
permit  use  of  expired  United  States 
passports  and  expired  identity 
documents.  The  proposed  rule  will 
require  any  doctunent  presented  to  be 
imexpired. 

Why  Is  the  Service  Proposing  To  Permit 
Only  Unexpired  Doctunents  in  All 
Cases?  " 

The  Service  notes  that  many  states 
have  taken  steps  to  improve  the 
integrity  of  th^  document-issuance 
procediues  and  the  fraud-resistance  of 
the  documents  they  issue.  The  United 
States  Department  of  State  has  taken 
similar  steps  with  respect  to  passport 
issuance.  If  individuals  are  alloMred  to 
present  expired  documents,  the 
verification  process  gains  no  benefit 
from  those  measures.  The  Service 
believes  that  the  integrity  of  the 
verification  process  wrill  be  improved  by 
areqtiirement  that  employees  present 
only  imexpired  dociunents. 

The  Service  recognizes  that  the 
requirement  that  individuals  present 
unexpired  documents  may  impose  a 
cost  on  persons  seeking  employment. 
The  Service  anticipates  and  encourages 
public  comment  on  this  point.  The 
Service  is  especially  interested  in  the 
views  of  employers  and  recruiters  or 
referrers  for  a  fee  concerning  whether 
such  a  requirement  simplifies 
verification  for  them,  and  of  persons 
involved  in  assisting  welfare  recipients 
in  transitioning  to  work  concerning  the 
burden  imposed  by  the  requirement.  To 
that  end,  what  follows  is  some  of  the 
analysis  underlying  our  decision. 

Replacing  an  expired  United  States 
passport  is  expensive  ($55,  plus  an 
additional  $30  for  expedited  service). 


Because  a  passport  remains  valid  for  10 
years,  however,  some  employers  have 
questioned  whether  an  expired  passport 
is  a  reliable  identification  document. 
They  note  that  a  person's  appearance 
can  change  a  great  deal  in  10  years.  In 
addition,  the  Service  does  not  believe 
that  continuing  to  permit  employees  to 
present  expired  passports  would  be  of 
help  to  most  low  income  individuals, 
t^ose  for  whom  the  cost  of  replacement 
dociunents  would  be  the  most  serious 
issue,  because  they  would  be  unlikely  to 
have  obtained  a  passport  in  the  first 
place.  Finally,  the  Service  believes  that 
most  employers  would  prefer  a  simple 
requirement  that  documents  be 
unexpired  to  a  list  that  included 
exceptions  to  the  rule. 

The  Service  also  researdied  the  cost 
of  obtaining  an  identity  document  in  10 
states  representing  a  wide  range 
geographically  and  in  population  size. 
The  cost  of  an  identification  card  was 
the  primary  focus,  because  an 
individual  who  needs  to  drive  must 
have  an  unexpired  driver's  license  for 
that  purpose,  and  otherwise  an 
individual  would  not  need  to  obtain  a 
driver's  limnse  solely  for  verification 
purposes.  In  all  but  one  of  the  states 
contacted,  the  cost  of  an  identification 
card  is  lower  than  the  cost  of  a  driver's 
license.  The  charge  for  the  card  in  those 
states  ranges  from  $4  to  $15  and 
averages  around  $10.  In  four  states,  the 
identification  card  does  not  expire,  so  it 
represents  a  one-time  cost  and  the 
requirement  that  documents  be 
unexpired  would  not  be  an  issue. 

§  274a.2(c)—Time  for  Completing  Form 
1-9 

This  section  states  when  the  Form 
1-9  must  be  completed,  with  separate 
paragraphs  discussing  employers,  hires 
for  duration  of  less  than  3  days, 
recruiters  and  referrers,  and  receipts. 

May  an  Employer  Require  Completion 
of  Form  1-9  Before  an  Employee  Starts 
To  Work?  Must  an  Employer  Always 
Give  Employees  3  Days  To  Present 
Documentation? 

This  section  contains  one  addition 
pertaining  to  when  the  Form  1-9  must 
be  completed.  The  regulations  require 
section  1  of  the  Form  1-9  to  be 
completed  by  the  individual  at  the  time 
of  hire  and  section  2  of  the  Form  1-9  to 
be  completed  by  the  employer,  or 
recruiter  or  referrer  for  a  fee,  within  3 
business  days  of  the  date  of  hire  (unless 
the  duration  of  employment  is  less  than 
3  business  days). 

Current  regulations  are  silent  as  to 
whether  an  employer,  or  recruiter  or 
referrer  for  a  fee,  may  complete  the 
Form  1-9  prior  to  the  date  that  the 


individual  is  hired,  in  the  past, 
employers  have  asked  if  they  are 
permitted  to  require  individuals  to 
present  the  necessary  documentation  at 
the  time  of  hire  rather  than  within  3 
business  days  of  the  hire.  Service  policy 
has  been  stated  in  the  Handbook  for 
Employers,  the  M-274.  The  Handbook 
for  Employers  states  that  an  employer 
may  complete  the  Form  1-9  before  the 
day  that  an  individual  starts  work,  but 
after  the  individual  has  been  offered 
employment  and  has  accepted  the  job, 
provided  that  the  employer  completes 
the  Form  1-9  at  the  same  point  in  the 
employment  process  for  all  employees. 
The  proposed  rule  incorporates  in  the 
regulations  this  longstanding  Service 
interpretation  of  the  employment 
verification  requirements.  The  proposed 
rule  permits  the  employer,  or  recruiter 
or  referrer  for  a  fee,  to  complete  the 
Form  1-9  prior  to  the  date  that  an 
individual  begins  work,  so  long  as  the 
Form  1-9  is  completed  after  the  hiring 
commitment  is  made  and  this  practice 
is  uniformly  applied  to  all  employees. 

Section  274a.2(d)— Reverification  of 
Employment  Eligibility  When 
Employment  Authorization  Expires 

Current  regulations  require  employers 
and  recruiters  or  referrers  for  a  fee  to 
reverify  on  the  Form  1-9  if  an 
individual's  employment  authorization 
expires.  Reverification  on  the  Form  1-9 
must  occur  no  later  than  the  date  work  _ 
authorization  expires.  The  Service 
receives  numerous  questions  from  the 
public  concerning  this  requirement.  In 
response  to  questions  and  comments, 
the  Service  is  attempting  to  clarify  the 
reverification  requirements  in  this 
proposed  rule. 

What  Is  the  Form  I-9A? 

The  Service  proposes  creation  of  the 
Form  I-9A  as  a  supplement  to  the  Form 
1-9  which  may  be  used  for 
reverification.  Form  I-9A  is  structured 
similarly  to  the  Form  1-9,  in  that  it  has 
a  section  to  be  completed  by  the 
employee,  a  preparer/translator  block, 
and  a  section  to  be  completed  by  the 
employer.  Form  I-9A  is  shorter, 
however,  containing  only  the 
information  needed  for  reverification. 
The  form  provides  blocks  for  two 
reverifications  and  may  be  dupUcated  as 
needed. 

Why  Is  the  Service  Proposing  Creation 
ofFormI-9A? 

The  Service  does  not  seek  to  impose 
an  increased  burden  on  the  public  by 
proposing  this  supplemental  form. 
Rather,  the  Service  is  attempting  to 
respond  to  earUer  comments  frotn 
employers.  Currently,  the  updating  and 
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reverification  section  on  the  Form  1-9 
contains  an  attestation  for  the  employer 
only.  In  response  to  the  1993  proposed 
rule,  several  employers  expressed  the 
belief  that  the  employee  also  should  be 
required  to  attest  to  his  or  her 
continuing  eligibility  to  be  employed. 
This  suggestion  was  incorporated  in  the 
Service's  1995  supplement.  Adding  an 
employee  attestation  to  the  updating 
and  reverification  section,  however,  also 
made  it  necessary  to  add  a  preparer/ 
translator  block.  The  result  was  a  form 
that  was  crowded  and  difficult  to 
complete.  The  Service  considered 
simply  requiring  employers  to  complete 
a  new  Form  1-9  when  they  reveriHed. 
Before  doing  so,  however,  the  Service 
wished  to  obtain  suggestions  from 
employers  concerning  whether  a 
reverification  form  would  be  more 
convenient.  ISseemed  possible  that  a 
reverification  form  would  help 
employers  better  understand  when 
reverification  is — and  is  not — required. 
For  example,  some  employers 
apparently  reverify  identity  documents 
when  they  expire,  even  though  this  is 
not  required.  Form  I-9A  provides  no 
space  for  entering  information  about 
identity  documents,  which  helps  to 
reinforce  that  they  need  not  be 
reverified. 

Although  Form  I-9A  is  intended'to 
simphfy  reverification,  the  Service  seeks 
comment  on  whether  employers  would 
prefer  to  use  the  Form  1-9  for 
reverification  as  well  «s  verification  at 
the  time  of  hire.  The  proposed  rule 
makes  it  clear  that  employers  may  elect 
to  either  use  Form  I-9A  or  complete  a 
new  Form  1-9  for  verification.  The 
Service  would  appreciate  comment  on 
whether  employers  have  a  preference.  If 
the  comments  reveal  a  strong  and  clear 
preference  to  use  Form  1-9  for 
reverification,  and  against  creation  of  an 
additional  form,  the  Service  will  not 
promulgate  Form  I-9A. 

Who  Is  Exempt  From  Reverification? 

The  proposed  rule  also  makes  it  clear 
that  reverification  does  not  apply  to 
United  States  citizens  or  nationals  or  to 
lawful  permanent  residents.  There  is 
one  exception:  lawful  permanent 
residents  who  present  a  foreign  passport 
with  a  temporary  1-551  stamp  must 
present  the  actual  Form  1-551  when  the 
stamp  expires.  However,  under  no  other 
circumstance  is  reverification  necessary 
for  lawful  permanent  residents,  even  if 
their  Alien  Registration  Receipt  Card  or 
Permanent  Resident  Card,  Form  1-551 
expires  or  they  naturalize. 


How  Does  an  Employer  Know  When 
Work  Authorization  Expires? 

The  proposed  rule  also  states  that  an 
expiration  date  for  work  authorization, 
triggering  the  reverification 
requirement,  may  appear  in  either 
section  1  0r  section  2  of  the  Form  1-9 
or  Form  I-^A.  Some  employers  have 
expressed  uncertainty  about  whether 
they  are  responsible  for  information  in 
both  sections  of  the  form. 

Section  274a.3 — What  Documents  Are 
Acceptable  for  Employment 
Verification? 

To  implement  section  412(a)  of 
IIRIRA,  and  meet  the  Service's 
longstanding  document-reduction 
objectives,  this  rule  proposes  to  amend 
the  current  regulations  governing  the 
lists  of  documents  acceptable  in  the 
employment  verification  process. 

Section  274a.3(a)— Documents  That 
Establish  Both  Identity  and  Employment 
Authori'zation  (List  A) 

How  Does  IIRRA  Affect  List  A 
Documents? 

Section  412(a)  of  IIRIRA  amends 
section  274A(b)(lMB)  of  the  Act,  which 
governs  the  documents  that  individuals 
may  present  to  establish  both  identity 
and  employment  eligibility  (List  A). 
Section  412(a)  of  IIRIRA  eliminates 
three  documents  from  the  statutory  list: 
(1)  Certificate  of  United  States 
citizenship;  (2)  certificate  of 
naturalization;  and  (3)  an  unexpired 
foreign  passport  with  an  endorsement 
that  indicates  eligibility  for 
employment.  The  documents  remaining 
on  the  list  by  statute  are:  a  United  States 
passport,  resident  alien  card,  alien 
registration  card,  or  other  document 
designated  by  the  Attorney  General. 

What  Conditions  Must  a  Document 
Meet  To  Be  Added  to  List  A? 

IIRIRA  restricts  the  Attorney  General's 
authority  to  add  documents  to  List  A. 
Each  document  designated  by  the 
Attorney  General  must  meet  three 
conditions.  The  document  must: 

(1)  Bear  a  photograph  and  personal 
identification  information; 

(2)  Constitute  evidence  of 
employment  authorization,  and 

(3)  Contain  "security  features  to  make 
it  resistant  to  tampering,  counterfeiting, 
and  fraudulent  use." 

What  Documents  Will  Be  on  List  A 
Under  the  Proposed  Rule? 

The  Service  proposes  to  amend  the 
current  regulations  to  limit  the 
documents  that  establish  both  identity 
and  employment  authorization  to  the 
following  docimients.  Documents 


preceded  by  an  asterisk  are  proposed  to 
be  added  by  regulation.  The  other 
documents  are  listed  in  the  law,  as 
amended  by  IIRIRA.  Documents 
proposed  for  List  A  are: 

(1)  A  United  States  passport; 

(2)  An  Alien  Registration  Receipt  Card 
or  Permanent  Resident  Card,  Form  I- 
551; 

*(3)  A  foreign  passport  with  a 
Temporary  1-551  stamp; 

*(4)  An  employment  authorization 
document  issued  by  the  Service  which 
contains  a  photograph  (Form  1-766,  For 
1-688.  For  I-688A.  or  Form  I-688B); 
and, 

*(5)  In  the  case  of  a  nonimmigrant 
alien  authorized  to  work  only  for  a 
sptecific  employer,  a  foreign  passport 
with  an  Arrival-Departure  Record, — 
Form  1-94,  bearing  the  same  name  as 
the  passport  and  containing  an 
endorsement  of  the  alien's 
nonimmigrant  status  and  the  name  of 
the  approved  employer  with  whom 
employment  is  authorized,  so  long  as 
the  period  of  endorsement  has  not  yet 
expired  and  the  proposed  employment 
is  not  in  conflict  with  any  restrictions  or 
limitations  identified  on  the  Form  1-94. 

What  is  the  Service's  Basis  for  including 
INS-Issued  Employment  Authorization 
Documents? 

This  proposed  rule  designates  an 
emplojrment  authorization  docimient. 
Forms  1-766, 1-688, 1-688A,  and  I- 
688B,  as  an  acceptable  List  A  document. 
Forms  1-766, 1-688, 1-688A,  and  I-688B 
meet  the  three  statutory  conditions  that 
limit  the  Attorney  General's  authority  to 
designate  additional  List  A  documents. 
First,  these  Service-issued  forms  all 
contain  a  photograph  and  additional 
identifying  information  of  the  bearer, 
including  a  fingerprint  of  the  bearer  and 
the  bearer's  date  of  birth.  Second,  the 
forms  are  evidence  that  the  Service  has 
granted  employment  authorization  to 
the  bearer.  Third,  the  Service  has 
designed  each  of  the  forms  to  contain 
security  features  that  make  them 
resistant  to  tampering,  counterfeiting, 
and  fraudulent  use. 

What  Is  the  Service's  Basis  Cor  Including 
Foreign  Passports? 

The  Service  proposes  in  this  rule  to 
designate  foreign  passports  as 
acceptable  evidence  of  identity  and 
employment  authorization,  but  limited 
to  two  instances.  The  first  relates  to 
aliens  lawfully  admitted  for  permanent 
residence  under  section  101(a)(20)  of 
the  Act.  Persons  newly  admitted  for  or 
adjusted  to  lawful  permanent  residence  - 
may  receive  evidence  of  that  status 
through  a  stamp  in  their  passports.  The 
stamp  serves  as  temporary  evidence  of 


permanent  resident  status  until  the 
individual  receives  Fonn  1-551  from  the 
Service.  If  the  stamped  endorsement 
includes  an  expiration  date,  the 
document  must  be  reverified 

In  the  newest  versions  of  the  Form  I- 
551,  the  cards  also  bear  an  expiration 
date  but  need  not  be  reverified  when  the 
card  expires.  Only  the  stamp  must  be 
reverified  when  expired.  (See  the 
discussion  of  the  receipt  rule,  below,  for 
discxission  of  the  temporary  1-551  stamp 
when  it  is  plaosd  on  Form  1-94  instead 
of  a  foreign  passport.) 

The  second  instance  in  which  a 
foreign  passport  is  designated  as  a  List 
A  docimient  is  when  it  is  presented 
with  Form  1-94  indicating  authorization 
to  vtork  for  a  specific  employer.  This 
will  be  an  acceptable  document  only  for 
persons  whose  employment  is  incident 
to  status  and  authorized  with  a  specific 
employer,  and  may  be  accepted  only  by 
the  employer  for  whom  the  individual 
is  authorized  to  vfotk. 

Aliens  in  classes  identified  in 
§  274a.l2(b)  are  authorized  employment 
incident  to  status  with  a  specific 
employer.  The  Servvpe  does  not 
currently  require  aliens  in  these  classes 
to  obtain  a  List  A  employment 
authorization  document — ^i.e.,  an  I-688B 
or  1-766  HAD,  and  does  not  plan  to 
implement  such  a  requirement  at  this 
time.  The  proposed  rule  specifies  the 
documentation  the  Service  will  issue  to 
nonimmigrant  alien  glasses  that  will  not 
be  issued  an  1-766  EAD.  This 
documentation  will  be  the  Form  1-94, 
with  an  endorsement  that  specifies  the 
employer  with  which  woik  is 
autnorized.  The  Service  will  modify  its 
procedures  for  endorsing  the  departtue 
portion  of  nonimmigrants'  Form  1-94,  so 
that  the  name  of  the  approved  employer 
will  appear  on  the  document.  The 
employer's  name  will  also  be  noted  on 
the  arrival  portion  of  the  Form  1-94  and 
entered  into  Service  databases  for 
verificatipn  and  record-keeping 
piuposes. 

Tne  IIRIRA  provides  that  the  Attorney 
General  "may  prohibit  or  place 
conditions  on"  a  specific  doctunent  if 
the  Attorney  General  finds  that  the 
dociunent  "does  not  reliably  establish 
[employment]  authorization  of  identity 
or  is  being  used  fraudulently  to  an 
unacceptable  degree."  The  Service  finds 
that  dociunentation  issued  to  or  used  by 
nonimmigrants  in  these  classes  does  not 
reliably  establish  work  eligibility  except 
for  employment  with  a  specific 
employer.  The  proposed  rule,  therefore, 
restricts  the  foreign  passport  with  an  I- 
94  bearing  employer-specific  work 
authorization,  stipulating  that  it  may  be 
used  only  for  piuposes  of  establishing 
eligibility  to  work  for  the  approved 


employer.  This  restriction  does  not 
relieve  employers  of  the  reqmrement  to 
abide  by  any  terms  or  conditions 
specified  on  any  dociunentation  issued 
by  the  Service.  Similarly,  the 
restrictions  do  not  permit  employers  to 
require  individuals  to  present  a  specific 
document.  The  restrictions  do  mean  that 
a  Form  1-94  endorsed  to  permit 
employment  with  a  specific  employer 
may  not  be  accepted  as  evidence  of 
eligibility  to  worii  for  other  employers. 

The  Service  finds  that,  in  those  two 
instances,  foreign  passports  meet  the 
three  conditions  that  authorize  the 
Attorney  General  to  add  documents  to 
List  A.  First,  foreign  passports  bear  a 
photograph  and  identifying  information 
(sudi  as  &ie  birthdate  and  physical 
characteristics  of  the  bearer).  Second, 
they  are  evidence  of  employment 
authorization  when  they  b^  a 
temporary  1-551  stamp  or  are  presented 
with  a  Form  1-94  endorsed  to  authorize 
employment  with  a  specific  employer. 
Finally,  foreign  passports  contain 
security  features  to  make  them  resistant 
to  tampering,  counterfeiting,  and 
fraudulent  use.  Temporary  1-551  stamps 
are  made  writh  secure  ink  and  meet 
internal  Service  standards.  An  1-94  is 
acceptable  with  a  foreign  passport  only 
in  employer-specific  situations  in  which 
the  employer  examining  the  1-94  for 
employment  verification  piuposes  is  the 
same  employer  named  on  the  1-94.  The 
Service  also  notes  that,  in  both  these 
instances,  the  employers  are  required  to 
reveriiy  the  individual's  eligibility  to 
wori(  when  the  stamped  authorization 
bears  an  expiration. 

The  proposed  restrictions  on  Form  I- 
94  pose  special  issues  for  two  categories 
of  nonimmigrants,  students  (F-1)  and 
exchange  visitors  (^-1)-  Dociunentation 
for  those  categories  will  be  addressed 
further  in  the  forthcoming  proposed 
amendm«it8  to  Part  274a.  Subpart  B. 

If  the  Service  Has  a  New  Employment 
Authorization  Document,  Why  Are  the 
Older  Ones  Still  on  This  list? 

The  Service  has  been  planning  for 
several  years  to  phase  out  use  of  three 
documents:  (1)  "Temporary  Resident 
Card.  Form  1-688;  (2)  Employment 
Authorization  Card.  Form  I-688A:  and 
<3)  Employment  Authorization 
Document.  Form  I-688B.  As  noted,  on 
September  4, 1996,  the  Service 
published  a  final  rule  adding  Form  I- 
766  to  List  A  and  began  to  issue  the  I- 
766  EAD  in  February  1997.  Through 
forthcoming  proposed  amendments  to  8 
CFR  274a,  Subpart  B,  the  Service  will 
discuss  its  plans  to  consolidate  card 
production.  This  consolidation  will 
allow  the  Service  to  replace  Forms  I- 
688, 1-688A,  and  I-688B  with  the  1-766 


EAD  as  the  earlier  documents  expire. 
The  Service  anticipates  phasing  out 
these  documents  through  the  normal 
card  replacement  process.  No  document 
recall  is  planned.  Based  upon  comments 
received  in  response  to  the  1993 
proposed  rule  and  1995  supplement,  the 
Service  is  not  proposing  a  termination 
date  for  the  validity  of  those  documents 
at  this  time.  The  documents  remain  on 
List  A  in  this  proposed  rule.  At  the 
appropriate  time  in  the  foture,  the 
SiOTvice  will  remove  these  documents 
from  List  A  through  rulemaking  and 
update  the  Form  1-9. 

What  Documents  Are  Being  Removed 
From  List  A  and  Why? 

The  proposed  rule  does  not  designate 
the  certificate  of  United  States 
citizenship,  certificate  of  naturalization, 
re-entry  jjermit,  aad  refugee  travel 
document  as  acceptable  List  A 
documents.  These  documents  were 
removed  by  the  interim  rule.  The 
Service  does  not  believe  that  these 
documents  meet  the  three  conditions 
required  for  the  Attorney  General  to 
designate  them  as  List  A  documents. 
Holders  of  these  documents  can  easily 
obtain  other  acceptable  documents 
which  are  more  readily  recognized  by 
employers.  Naturalized  citizens  are 
eligible  for  the  same  documents  as  other 
United  States  citizens,  such  as  a 
passport  and  unrestricted  social  security 
card.  Lawful  permanent  residents  and 
refugees  are  eligible  for  an  unrestricted 
social  security  card  and,  respectively. 
Form  1-551  and  Form  I-688A  or  Form 
1-766. 

What  Happened  to  the  Earliest  Versions 
of  the  "Green  Card,"  Form  1-151? 

The  Service  phased  out  Form  1-151. 
Alien  Registration  Receipt  Card,  as 
evidffiice  of  status  as  a  lawful  j>ermanent 
resident  effective  March  20, 1996. 
Currently,  Form  1-551  is  the  only  valid 
evidence  of  lawful  permanent  resident 
status.  Employers  are  not  required  to 
reverify  employees  who  were  hired 
prior  to  March  20, 1996,  and  who 
presented  Form  1-151.  However, 
employers  and  recruiters  or  referrers  for 
a  fee  should  not  have  accepted  Form  I- 
151  from  employees  hired  after  that 
date. 

Section  274a.3(b)— Documents  That 
Establish  Identity  Only  (List  B) 

Does  IIRIRA  Affect  List  B  Documents? 

The  IIRIRA  made  no  statutory  changes 
to  List  B  documents. 

Section  274A(b)(l)(D)  of  the  Act 
specifies  the  following  documents  as 
acceptable  documents  for  establishing 
identity: 
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(1)  A  driver's  license  or  similar 
identification  document  issued  by  a 
state  that  contains  a  photograph  or  other 
identifying  information,  or 

(2)  For  individuals  under  the  age  of  16 
or  in  a  state  that  does  not  issue  an 
appropriate  identification  dociunent, 
documentation  of  personal  identity 
found  by  the  Attorney  General  to  be 
reliable. 

Despite  this  limited  list,  current 
regulations  permit  a  wide  range  of 
acceptable  documents.  List  B  currently 
is  the  longest  of  the  three  lists,  and 
many  of  the  documents  either  are 
unfamiliar  to  many  employers  or  vary 
widely  in  appearance  and  the  features 
they  contain.  In  this  proposed  rule,  the 
Service  is  retaining  documents 
previously  added  to  List  B  by  regulation 
only  in  instances  where  there  is  an 
identifiable  class  for  which  elimination 
of  the  document  could  leave  the  class 
without  an  acceptable  document  to 
establish  identity. 

What  Documents  Will  Be  on  List  B 
Under  the  Proposed  Rule? 

The  Service  prof>oses  to  amend  the 
regulations  by  reducing  the  list  to  the 
following  documents: 

(1)  A  state-issued  driver's  license  or 
identification  card: 

(2)  A  Native  American  tribal 
document;  and 

(3)  In  the  case  of  a  Canadian 
nonimmigrant  authorized  to  work 
incident  to  status  with  a  specific 
employer,  a  Canadian  driver's  license  or 
provincial  identification  card. 

ft 

What  Documents  Are  Begin  Retained  on 
List  B  by  Regulation  and  Why? 

The  Service  identified  two  documents 
previously  added  to  List  B  by  regulation 
for  which  there  is  an  identifiable  class 
that  could  be  left  without  an  acceptable 
document  to  establish  identity  if  die 
document  were  removed  from  the  list. 
The  documents  are:  (1)  A  Native 
American  tribal  dociunent  and  (2)  a 
Canadian  driver's  license  or  provincial 
identification  card. 

Why  Are  Native  American  Tribal 
Documents  Included  on  List  B? 

The  proposed  rule  retains  Native 
American  tribal  documents  on  both  List 
B  and  List  C  (documents  evidencing 
work  authorization  only).  The  removal 
of  Native  American  tribal  docimients 
from  the  list  of  acceptable  documents 
would  pose  a  particular  problem  for 
Canadian-bom  American  Indians  who 
continue  to  reside  in  Canada,  but  who 
enter  the  United  States  temporarily  for 
employment  purposes  under  the  terms 
of  section  289  of  the  Act.  These 
individuals  are  not  required  to  present 


a  passport  for  admission  to  the  United 
States  and  would  not  necessarily  have 
other  identification  documents 
acceptable  for  employment  verification 
reouirements. 

Over  the  years,  the  Service  has 
received  many  inquiries  concerning 
why  these  documents  appear  on  both 
List  B  and  List  C  instead  of  List  A.  Until 
the  enactment  of  IIRIRA,  the  Attorney 
General  lacked  the  authority  to 
designate  List  A  documents  beyond 
those  specifically  listed  in  the  Act. 
Section  412(a)  of  IIRIRA  extends  this 
authority  to  the  Attorney  General. 
However,  as  noted,  dociunents  added  to 
List  A  must  meet  three  conditions, 
including  that  the  document  must 
contain  security  features.  The  number  of 
authorities  issuing  tribal  documents  is 
too  numerous,  and  the  dociunentation 
too  varied,  for  the  Service  to  make  a 
finding  that  tribal  documents,  as  a  class, 
meet  all  three  conditions.  Therefore,  the 
Service  is  continuing  the  existing 
practice  of  including  those  documents 
on  both  List  B  and  list  C.     . 

Why  are  Canadian  Driver's  Licenses  and 
Identification  Dociunents  Included  on 
UstB? 

The  proposed  rule  includes  on  List  B 
a  driver's  license  or  identification  card 
issued  by  a  Canadian  Government 
authority.  This  rule  proposes  to  make 
such  documents  acceptable  only  in  the 
case  of  a  Canadian  nonimmigrant 
authorized  to  woik  incident  to  status 
with  a  specific  employer.  Through 
reciprocal  international  agreements  and 
under  Service  regulations  at  8  CFR 
212.1(a).  a  visa  generally  is  not  required 
of  Canadian  nationals  and  aliens  having 
a  common  nationality  with  nationals  of 
Canada,  and  a  passport  is  reqmred  of 
these  aliens  only  when  traveling  from 
outside  the  Western  Hemisphere. 
However,  the  Service  controls  and 
documents  the  arrival  of  Canadian 
nationals  and  aliens  having  a  common 
nationality  with  nationals  of  Canada 
who  establish  admissibility  in  a 
nonimmigrant  classification  which 
entitles  them  to  work  with  a  specific 
employer  (for  example,  as  a  profiassional 
under  the  North  American  F^  Trade 
Agreement  (TNj,  or  as  an  intracompany 
transferee  (L-lj.  or  as  a  temporary 
woricer  (H-2B).)  The  Service  issues  the 
Form  1-94  to  these  aliens  as  a  record  of 
lawful  admission  and  as  evidence  of 
authorization  to  work  in  the  United 
States  with  a  specific  employer.  The 
Service  also  issues  the  Form  1-94  to 
nationals  of  all  other  countries  to 
document  and  control  admission  of 
nonimmigrants.  The  Form  1-94  is 
generally  placed  in  the  passport  of  the 
nonimmigrant  alien. 


Because  aliens  of  Canadian 
nationality  are  not  required  to  present  a 
passport  for  admission  to  the  United 
States  except  when  traveling  from 
outside  the  Western  Hemisphere,  the 
Service  is  retaining  on  List  B  identity 
dociunents  issued  by  Canadian 
authorities.' However,  to  avoid 
confusion  about  the  eligibility  of  - 
Canadian  nationals  to  engage  in 
employment  in  the  United  States,  the 
Service  is  adding  language  to  make  it 
clear  that  Canadian  identification 
documents  may  be  used  only  in  the 
limited  instance  of  a  Canadian  national 
admitted  as  a  nonimmigrant  who  is 
authorized  to  work  incident  to 
nonimmigrant  status  with  a  specific 
employer.  In  other  situations, 
authorized  Canadian  nationals  would 
have  other  acceptable  documentation. 
For  instance.  Canadian  nationals  who 
are  lawful  permanent  residents  would 
have  been  issued  a  Form  1-551. 

Over  the  years,  the  Service  has 
received  many  inquiries  concerning 
why  Mexican  driver's  licenses  are  not 
included  on  List  B.  No  reciprocal 
agreements  exist  between  the  United 
States  and  Mexico  which  would  permit 
the  use  of  Mexican  driver's  licenses  or 
identification  cards  as  List  B 
documents.  , 

What  Documents  Are  Being  Removed 
From  List  B  and  Why? 

The  Service  proposes  to  remove  the 
following  documents  from  List  B: 

(1)  An  identification  card  issued  by 
Federal  or  local  authorities; 

(2)  A  school  identification  card  with 
a  photograph; 

(3)  A  voter's  registration  card; 

(4)  A  United  States  military  card  or 
draft  record; 

(5)  A  military  dependent's 
identification  card; 

(6)  A  United  States  Coast  Guard 
Merchant  Mariner  Card:  and 

(7)  For  individuals  under  age  18  who 
are  unable  to  produce  an  identity 
document,  a  school  record  or  report 
card,  clinic  doctor  or  hospital  record, 
and  daycare  or  nursery  school  record. 

When  the  Service  published  the  1993 
proposed  rule  and  1995  supplement, 
several  comments  expressed  concern 
about  the  elimination  of  specific 
documents  and  the  special  list  for 
minors.  Current  regulations,  however, 
were  developed  when  not  all  states 
issued  a  non-driver's  identification  card. 
At  present,  all  states  do  so.  Therefore, 
this  justification  for  an  expanded  list  no 
longer  exists.  The  Service  believes  that 
the  proposed  list  will  greatly  reduce 
confusion  for  employers  while  enabling 
all  work-eligible  individuals  to  establish 
their  identity  for  verification  purposes. 


Will  It  Still  Be  Possible  for  Someone 
Else  To  Attest  to  the  Identity  of  a  Minor 
or  Person  With  a  Disability  if  They 
Cannot  Present  an  Acceptable  Identity 
t)ocument? 

Yes.  Current  regulations  permit 
employers,  and  recruiters  or  referrers  for 
a  fee,  to  accept  an  attestation  concerning 
the  identity  of  minors  under  the  age  of 
18  and  persons  with  disabilities  who  are 
unable  to  produce  one  of  the  acceptable 
identity  documents.  The  Service  is 
proposing  no  substantive  changes  to 
these  provisions.  Because  the  provision 
for  persons  with  disabilities  was 
developed  prior  to  passage  of  the 
Americans  with  Disabilities  Act  (ADA), 
however,  the  proposed  rule  replaces 
terminology  that  pre-dates  the  ADA 
with  the  terms  and  definition  used  in 
the  ADA. 

Section  274a.3(c) — Documents  That 
Establish  Employment  Authorization 
Only  (List  C) 

How  Does  IIRIRA  Affect  List  C 
Documents? 

Section  412(a)  of  IIRIRA  amends 
section  274A(b)(l)(C)  of  the  Act  by 
removing  the  certificate  of  birth  in  the 
United  States  (or  other  certificate  found 
acceptable  by  the  Attorney  X^neral  as 
establishing  United  States  nationality  at 
birth)  from  the  list  of  acceptable 
documents  that  may  be  used  to  establish 
employment  authorization  for 
compliance  with  the  employment 
verification  requirements.  Acceptable 
List  C  documents  are:  a  social  seciuity 
account  number  card  (other  than  one 
which  specifies  on  its  face  that  the 
issuance  of  the  card  does  not  authorize 
employment  in  the  United  States)  or 
other  documentation  found  acceptable 
by  the  Attorney  General  that  evidences 
employment  authorization. 

What  Documents  Will  Be  on  List  C 
Under  the  Proposed  Rule? 

The  Service  proposes  to  limit 
acceptable  List  C  documents  to  the 
following: 

(1)  A  social  security  account  number 
care  (other  than  such  a  card  which 
specifies  on  the  face  that  the  issuance  of 
the  card  does  not  authorize  employment 
in  the  United  States); 

(2)  A  Native  American  tribal 
document:  and 

(3)  In  the  case  of  a  nonimmigrant 
alien  authorized  to  work  only  for  a 
specific  employer,  an  Arrival-Departure 
Record,  Form  1-94,  containing  an 
endorsement  of  the  alien's 
nonimmigrant  status  and  the  name  of 
the  approved  employer  with  whom 
employment  is  authorized,  so  long  as 
the  period  of  endorsement  has  not  yet 


expired  and  the  proposed  employment 
is  not  in  conflict  with  any  restrictions  or 
limitations  identified  on  the  Form  1-94. 

Why  Is  the  Service  Changing  the 
Language  Describing  an  Acceptable 
Social  Security  Card? 

Current  regulations  designate  the 
"social  security  number  card  other  than 
one  which  has  printed  on  its  face  'not 
valid  for  employment  purposes' "  as  an 
acceptable  List  C  docimient.  In 
accordance  with  section  412(8)  of 
IIRIRA  this  proposed  rule  retains  the 
social  security  account  number  card  on 
List  C.  The  proposed  rule,  however, 
amends  the  language  in  the  regulations 
so  that  it  mirrors  the  statutory  language. 
The  proposed  rule  changes  the  term, 
"social  security  number  card,"  to 
"social  security  account  number  card," 
as  is  stated  in  the  Act  and  IIRIRA.  In 
addition,  the  proposed  rule  replaces  the 
phrase,  "other  than  one  which  has 
printed  on  its  face  'not  valid  for 
employment  purposes,'"  with  the 
statutory  language,  "(other  than  such  a 
card  which  specifies  on  the  face  that  the 
issuance  of  the  card  does  not  authorize 
employment  in  the  United  States)." 

"The  Social  Security  Administration 
(SSA)  issues  cards  with  the  legend 
stated  in  the  regulations,  "not  valid  for 
employment  purposes,"  to  individuals 
from  other  countries  who  are  lawfully 
admitted  to  the  United  States  without 
work  authorization,  but  who  need  a 
number  because  of  a  Federal,  state,  or 
local  law  requiring  a  social  security 
number  to'  get  a  benefit  or  service.  In 
1992,  SSA  began  issuing  cards  that  bear 
the  legend  "valid  for  work  only  with 
INS  authorization"  to  people  who  are 
admitted  to  the  United  States  on  a 
temporary  basis  with  authorization  to 
work.  This  proposed  rule  amends  the 
language  in  the  regulations  to  mirror  the 
language  in  the  Act  and  IIRIRA  and  to 
clarify  that  cards  bearing  either 
restrictive  legend  are  not  acceptable  List 
C  documents. 

What  Documents  Are  Being  Added  to 
List  C  by  Regulation  and  Why? 

Under  section  274A(b)(l)(C)(ii)  of  the 
Act,  as  amended,  it  is  within  the 
Attorney  General's  authority  to 
designate  "other  documentation 
evidencing  authorization  of 
employment  in  the  United  States  which 
the  Attorney  General  finds,  by  _ 

regulation,  to  be  acceptable  for  purposes 
of  this  section."  Exercising  that 
authority,  the  Service  finds  that  the 
Native  American  tribal  document  and 
Form  1-94  with  endorsement  of 
employment  authorization  are 
acceptable  List  C  documents.  As  noted 
in  the  discussion  of  Native  American 


tribal  documents  under  List  B, 
elimination  of  the  documents  from  List 
C  could  leave  certain  Native  Americans 
without  an  acceptable  document  to 
establish  their  eligibility  to  work.  As 
noted  in  the  discussion  of  Form  1-94 
under  List  A,  Form  1-94  will  be  the 
document  issued  to  nonimmigrant 
aliens  who  are  authorized  to  work  only 
for  a  specific  employer.  Only  the 
employer  for  whom  the  work  is 
authorized  will  be  permitted  to  accept 
the  document. 

What  Documents  Are  Being  Removed 
From  List  C  and  Why? 

The  Service  proi>oses  to  eliminate  the 
following  documents  as  acceptable  for 
establishing  employment  authorization: 

(1)  A  Certification  of  Birth  Abroad 
issued  by  the  Department  of  State,  Form 
FS-545: 

(2)  A  Certification  of  Birth  Abroad 
issued  by  the  Department  of  State,  Form 
DS-1350: 

(3)  A  birth  certificate  issued  by  a 
State,  county,  municipal  authority  or 
outiaying  possession  of  the  United 
States  bearing  an  official  seal; 

(4)  A  United  States  citizen 
Identification  Card,  INS  Form  1-197; 

(5)  An  Identification  card  for  use  of  a 
resident  citizen  in  the  United  States. 
INS  Form  1-179;  and 

(6)  An  unexpired  employment 
authorization  document  issued  by  the 
Service. 

The  IIRIRA  provides  for  additions  to 
List  C  by  regulation  of  "other 
documentation  found  acceptable  by  the 
Attorney  General  that  evidences 
employment  authorization."  The 
Service  recognizes  that  elimination  of 
the  birth  certificate,  in  particular,  may 
generate  public  comment. 

The  Service  notes,  however,  that 
Congress  specifically  eliminated  this 
document  from  the  list,  based  on  its 
concern  that,  "Birth  certificates,  even  if 
issued  by  lawful  authority,  may  be 
fraudulent  in  that  they  do  not  belong  to 
the  person  who  has  requested  that  one 
be  issued.  Hiis  problem  is  exacerbated 
by  the  large  number  of  authorities — 
numbering  in  the  thousands — that 
issued  birth  certificates."  {See  H.R.  Rep. 
No.  104-469,  at  404-05  (1996).) 

In  addition  to  believing  that 
eliminating  the  birth  certificate  is 
consistent  with  Congressional  intent, 
the  Service  has  additional  reasons  for 
taking  this  action.  Service  oflioers  have 
expressed  concern  by  the  lack  of 
uniform  controls  among  the  states  over 
the  issuance  of  replacement  birth 
certificates. 

Officers  are  encountering  situations  in 
which  unauthorized  aliens  have  used 
fraudulently  obtained  birth  certificates 
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to  falsely  claim  United  States 
citizenship  and  gain  employment. 

The  other  documents  proposed  for 
removal  also  pose  burdens  to  employers 
because  it  can  be  difficult  for  employers 
to  assess  whether  they  appear  genuine 
on  their  face.  The  certifications  of  birth 
abroad,  issued  by  the  State  Department, 
are  not  commonly  recognized 
documents  with  which  the  general 
public  is  familiar.  The  Service  no  longer 
issues  the  citizen  identification  cards 
which  were  on  the  list.  Legitimate 
holders  of  the  docimients  being 
removed  are  all  eligible  for  an 
unrestricted  social  security  card,  which 
allows  them  to  establish  their  eligibility 
to  work  in  the  United  States.  The 
Service  believes  that  employers  will 
find  a  shorter  list  of  documents  easier  to 
work  with. 

In  this  proposed  rule,  the  existing 
general  category  of  documents 
characterized  as  "employment 
authorization  documents  issued  by  the 
Service"  is  no  longer  designated  as  an 
acceptable  List  C  document.  This 
general  category  was  included  in  the 
current  regulations  while  the  Service 
was  taking  steps  to  standardize  the 
employment  authorization  docxunents 
that  it  issues.  The  Service  has  taken 
several  steps  to  issue  uniform 
documentation.  The  Service  introduced 
the  I-688B  EAO  in  1989.  The  1-766 
EAO.  introduced  in  February  of  1997. 
represents  further  improvement  because 
the  centralized  process  is  more  secure 
and  efficient.  These  docimients  are  List 
A  documents  which  establish  both 
identity  and  eligibility  to  work. 
Moreover,  with  his  proposed  rule,  the 
Service  announces  additional  steps, 
such  as  the  endorsement  of  Form  1-94 
when  it  is  issued  to  a  nonimmigrant 
who  is  authorized  to  work  for  a  specific 
employer.  The  Service  believes  that  a 
general  category  for  Service-issued 
employment  authorization  docimients  is 
no  longer  necessary. 

Section  274a.3(d)— Receipts 

Current  regulations  permit 
individuals  to  present  a  receipt  showing 
that  they  have  applied  for  a  replacement 
document  if  the  individual  is  unable  to 
provide  a  required  document  or 
documents  at  the  time  of  hire.  This 
provision  provides  flexibility  in 
situations  where,  for  example,  an 
individual  has  lost  a  document.  The 
Service  has  received  numerous 
questions  about  the  applicability  of  this 
provision  to  various  situations.  The 
proposed  rule  attempt  to  clarify  the 
circumstances  in  which  a  receipt  may 
be  accepted. 

The  interim  rule  amended  the  receipt 
rule  to  designate  three  instances  in 


which  receipts  are  acceptable  and 
extended  the  receipt  rule  to 
reverification.  The  proposed  rule 
restructures  the  receipt  rule  and  moves 
this  provision  to  the  section  of  the 
regulations  containing  the  lists  of 
acceptable  documents. 

Employers  have  asked  whether  they 
must  accept  a  receipt  if  an  employee 
presents  one.  In  the  new  structure, 
receipts  are  discussed  in  the  same 
section  as  Lists  A,  B,  and  C  to  emphazie 
that  the  same  standards  that  apply  to 
List  A,  B,  and  C  dociunents  also  apply 
to  receipts.  Further,  the  rule  indicates 
that  an  employee  has  the  choice  of 
which  dociunents  to  present.  Just  as 
with  List  A,  B.  and  C  documents,  if  the 
receipt  appears  to  be  genuine  and  to 
relate  to  the  individual  presenting  it.  the 
employer  cannot  ask  for  more  or 
different  documents  and  must  accept 
the  receipt.  Otherwise,  the  employer 
may  be  engaging  in  an  unfair 
immigration-related  emplo]rment 
practice  in  violation  of  section  274B  of 
the  Act.  The  receipt  presented,  however, 
is  only  acceptable  if  it  is  one  that  is 
listed  in  the  regulations. 

Like  the  interim  rule,  the  proposed 
rule  also  extends  the  receipt  rule  to 
reverification  and  identifies 
circumstances  where  a  receipt  is  not 
acceptable. 

In  What  Circumstances  are  Receipts 
Acceptable? 

The  proposed  rule  permits  the  use  of 
receipts  in  three  instances: 

(1)  a  receipt  for  an  application  for  a 
replacement  document, 

(2)  A  temporary  1-551  stamp  on  a 
Form  1-94,  and 

(3)  A  rehigee  admission  stamp  on  a 
Form  1-94. 

Receipt  for  Application  for  a 
Replacement  Doctmient 

The  first  instance  in  which  a  receipt 
is  acceptable  is  when  the  individual 
(iresents  a  receipt  for  the  application  for 
a  replacement  document.  An 
application  for  an  initial  or  extension 
list  A  or  C  document,  however,  is  not 
acceptable,  except  for  nonimmigrants  as 
provided  under  8  CFR  274a.l2(b)(20). 
The  latter  provision  permits  continued 
employment  for  a  temporary  period  of 
certain  nonimmigrants  authorized  to 
work  for  a  specific  employer  incident  to 
status,  in  situations  where  a  timely 
application  has  been  filed  with  the 
Service  and  has  not  been  timely 
adjudicated. 

Temporary  Evidence  of  Permanent 
Resident  Status  on  Form  1-94 

The  second  instance  is  the  use  of 
Form  1-94  as  temporary  evidence  of 


permanent  resident  status.  If  an  alien  is 
not  in  possession  of  his  or  her  passport, 
and  requires  evidence  of  lawful 
permanent  resident  status,  the  Service 
may  issue  the  alien  the  arrival  portion 
of  a  Form  1-94  with  a  temporary  1-551 
stamp  and  the  alien's  picture  affixed. 
Although  this  dociunent  provides 
temporary  evidence  of  permanent 
resident  status,  it  does  not  contain 
security  featxues  and.  therefore,  does  not 
meet  tbe  statutory  requirements  for 
inclusion  on  List  A.  The  Services, 
therefore,  proposes  to  designate  Form  I- 
94  with  a  temporary  1-551  stamp  as  a 
receipt  for  Form  1-551  for  180  days. 

Special  Rule  for  Rehigees 

The  third  instance  is  when  the 
departure  portion  of  Form  1-94  contains 
a  refugee  admission  stamp.  The  Service 
recognizes  the  importance  of  newly 
admitted  refugees  being  able  to  sedc 
employment  promptly  upon  arrival  in 
the  United  States.  The  Service  has  been 
working  with  SSA  to  ensure  prompt 
issuance  to  refugees  of  social  security 
cards  which  carry  no  employment 
restrictions.  In  most  instances,  the 
Service  believes  that  refugees  will 
receive  social  security  cards  timely  and 
will  be  able  to  present  them  to 
employers.  The  Service  also  intends  to 
give  refugees  the  option  of  obtaining  an 
1-766  HAD,  but  recognizes  that  in  most 
instances  refugees  will  be  able  to  obtain 
a  social  security  card  faster.  Refugees 
may  wish  to  obtain  an  1-766  BAD  so 
that  they  will  have  a  Service-issued 
document  with  a  photograph.  In  order 
to  ensiue  that  refugees  are  still  able  to 
work  if  they  encounter  delays  in 
obtaining  cards  from  either  SSA  or  the 
Service,  the  Service  proposes  a  special 
receipt  rule.  Under  this  rule,  a  Form  I- 
94  with  a  refugee  admission  stamp  will 
be  a  receipt  evidencing  eligibility  to 
work  valid  for  90  days  from  the  date  of 
hire.  It  will  not  be  a  receipt  for  a  specific 
document.  The  refugees  will  be 
permitted  to  present  either  an 
unrestricted  social  security  card  or  an  I- 
766  EAD  at  the  end  of  the  90-day  receipt 
period.  If  the  refugee  presents  a  social 
security  card,  the  refugee  will  also  need 
to  present  a  List  B  document.  If  the 
remgee  presents  an  1-766  EAD.  he  or 
she  does  not  need  to  present  another 
document. 

Are  There  Circumstances  Where  a 
Receipt  is  not  Acceptable? 

The  proposed  rule  notes  two 
exceptions  in  which  the  special  rules  for 
receipts  do  not  apply.  These  are  if: 

(1)  The  individual  indicates  or  the 
employer,  or  recruiter  or  referrer  for  a 
fee.  has  actual  or  constructive 


knowledge  that  the  individual  is  not 
authorized  to  work;  or 

(2)  The  employment  is  for  a  duration 
of  less  than  3  business  days. 

The  Services  considered  changing  the 
term  "receipt"  in  light  of  the  expanded 
definition  contained  in  this  proposed 
rule.  The  Service's  impression, 
however,  is  that  employers  are  familiar 
with  this  term  as  it  is  used  in  the 
verification  context.  The  Service  seeks 
comment  on  whether  other  terminology 
would  be  clearer  or  the  current  term  is 
preferred. 

Section  274a.4    How  long  are 
Employers  and  Recruiters  or  Referrers 
Required  to  Retain  the  Form  1-9  and 
What  Must  be  Retained  With  it? 

The  proposed  rule  breaks  what  was 
formerly  §  274a.2  into  two  sections, 
pertaining  to  retention  (§  274a.4)  and 
inspection  (§  274a.6).  The  retention 
section  addresses  general  requirements 
for  employers  and  recruiters  or  referrers 
for  a  fee,  reverification,  cop)ring  of 
doaunentation,  and  limitations  on  the 
use  of  the  Form  1-9.  Most  of  these 
provisions  remain  unchanged  in  content 
with  the  current  rule.  One  change  is  to 
specify  that  a  form  used  for 
reverification  must  be  attached  to  the 
initial  Form  1-9  relating  to  the 
individual. 

Another  change  relates  to  photocopies 
of  documents.  Employers  and  recruiters 
or  referrers  for  a  fee  may,  but  are  not 
required  to,  copy  a  document  presented 
by  an  individual  solely  for  the  purpose 
of  complying  with  the  verification 
requirements:  Current  regulations  state 
both  that  employers  and  recruiters  or 
referrers  for  a  fee  should  retain  the 
copies  with  the  Form  1-9  and  that  the    ' 
retention  requirements  do  not  apply  to 
copies.  The  proposed  rule  removes  this 
apparent  inconsistency  by  providing 
that  employers  and  recruiters  or 
referrers  for  a  fee  who  elect  to 
photocopy  documentation  must  attach 
the  photocopies  to  the  1-9  and  I-9A 
form  and  present  them  with  the  forms 
upon  inspection.  This  change  is 
necessary  to  clarify  the  retention 
requirements  for  photocopies  of 
documentation  in  response  to 
investigation  issues  that  have  ' 

confronted  the  Service  and  the  Office  of 
Special  Counsel  for  Inunigration-Related 
Unfair  Employment  Practices  (OSC). 

Section  274a.5     Under  What 
Circumstances  may  Employers  and 
Recruiters  or  Referrers  Rely  on  a  Form 
1-9  That  an  Individual  Previously 
Completed? 

This  section  addresses  requirements 
in  the  cases  of  continuing  employment 
(formerly  §  274a.2(b)(l)(viii)),  hiring  an 


individual  who  was  previously 
employed  (formerly  §  274a.2(c)),  and 
recruiting  or  referring  for  a  fee  an 
individual  who  was  previously 
recruited  or  referred  (formerly 
§  274a.2(d)).  The  only  substantive 
change  the  Service  proposes  is  to 
eliminate  language  that  could  be 
construed  as  requiring  recruiters  and 
referrers  to  reverify  all  referred 
individuals  whose  work  authorization 
expires.  The  proposed  rule  requires 
reverification  only  in  the  instance  of  an 
individual  who  was  previously 
recruited  or  referred. 

Section  274a.6  What  Happens  When 
the  Government  Asks  to  Inspect  Forms 
1-9? 

This  section  addresses  the  3-day 
notice  of  inspection,  the  obligation  to 
make  records  available,  standards  for 
microfilm  and  microfiche,  and  the 
consequences  of  failure  to  comply  with 
an  inspection.  Most  of  these  paragraphs 
were  previously  contained  in 
§274a.2(b)(2). 

What  Changes  are  Made  in  the  Proposed 
Rule? 

Section  416  of  fflURA  clarifies  the 
Service's  subpoena  authority  by  stating 
that,  "immigration  officers  designated 
by  the  Commissioner  may  compel  by 
subpoena  the  attendance  of  witnesses 
and  the  production  of  evidence  at  any 
designated  place  prior  to  the  filing  of  a 
complaint  *  *   *."  The  current 
regulations  at  §  274a.2(b)(2)(ii)  include  a 
reference  to  the  Service's  subpgena 
authority,  but  they  refer  to  the 
production  of  documents  rather  than  the 
production  of  evidence  and  do  not 
include  a  reference  to  the  attendance  of 
witnesses.  This  rule  proposes  to  amend 
the  current  regulations  to  include  a 
reference  to  the  attendance  of  witnesses, 
replace  the  phrase,  "production  of 
docimients,"  with  the  phrase, 
"production  of  evidence,"  and  include 
a  reference  to  the  exercise  of  the 
subpoena  authority  prior  to  the  filing  of 
a  complaint  with  the  Office  of  the  Chief 
Administrative  Hearing  Officer  based 
upon  a  request  for  a  hearing  made  by 
the  employer,  or  recruiter  or  referrer  for 
a  fee,  following  service  of  the  Notice  of 
Intent  to  Fine.  The  proposed  rule  also 
simplifies  the  statement  in  the 
regulations  regarding  the  Service's 
subpoena  authority  so  that  it  is  clear 
that  the  Service  has  the  authority  to 
compel  by  subpoena:  Forms  1-9  that  a 
person  or  entity  refuses  to  produce  upon 
inspection;  Forms  1-9  that  are  the 
subject  of  an  inspection  whether  or  not 
the  person  or  entity  refuses  to  produce 
them;  the  production  of  any  evidence; 
and  the  attendance  of  witnesses. 


Will  the  Service  Allow  Electronic 
Storage  of  the  Form  1-9? 

In  the  last  several  years,  the  Service 
has  been  in  dialogue  with  the  public 
over  changes  in  information  technology 
and  their  possible  applicability  to  the 
Form  1-9.  One  result  of  these 
discussions  was  the  interim  rule, 
published  October  7, 1996,  permitting 
electronic  generation  of  a  blank  Form  I- 
9.  Following  publication  of  this  rule,  the 
Service  began  to  make  the  Form  1-9 
available  for  downloading  from  its 
world  wide  web  site  on  the  Internet 
(www.ins.usdoj.gov). 

Employers  have  also  expressed 
interest  in  electronic  storage  of  the  Form 
1-9.  The  Service  is  currently  preparing 
to  conduct  a  demonstration  project  to 
assess  electronic  storage  of  Forms  1-9.  In 
reviewing  this  technology,  the  Service  is 
aware  that  many  employers  now  scan 
and/or  electronically  store  many  of  their 
personnel  records. 

The  Form  1—9,  however,  raises  special 
issues  because  it  requires  two 
signatures.  Fraudulent  preparation  of 
the  form  is  a  common  issue  in  the 
Service's  investigations.  For  example, 
during  an  investigation  an  unauthorized 
alien  may  claim  that  the  employer  did 
not  complete  a  Form  1-9  at  the  time  of 
hire,  while  the  employer  presents  a 
Form  1-9  for  the  employee  and  claims 
that  the  employee  lied  about  his 
unauthorized  status.  The  determination 
of  whose  account  is  true  is  central  to  the 
question  of  liability  for  penalties. 
Investigations  of  such  cases  may  require 
forensic  analysis  to  determine  the 
authenticity  of  the  signatures.  Scanned 
signatures  provide  adequate  detail  for 
such  analysis  only  at  a  rate  of  resolution 
higher  than  those  used  for  most  records 
scanning  systems.  The  Service  is 
continuing  to  monitor  developments  in 
scanning  and  other  technology.  At 
present,  however,  the  Service  is 
considering  scanned  records  for 
piu-poses  of  1-9  retention  only  in  the 
context  of  the  demonstration  project. 

§  274a.  7     What  is  the  Prohibition  on 
Hiring  or  Contracting  With 
Unauthorized  Aliens  and  What  Defense 
can  be  Claimed? 

This  section  contains  the  following 
three  provisions  pertaining  to  hiring  or 
contracting  and  unauthorized  aliens: 

(1)  Prohibition  on  the  hiring  and 
continuing  employment  of  unauthorized 
aliens,  currently  at  8  CFR  274a.3; 

(2)  Use  of  labor  through  contract, 
currently  at  8  CFR  274a.5;  and 

(3)  Good  faith  defense  to  charge  of 
knowingly  hiring  an  unauthorized  alien, 
currently  at  8  CFR  274a.4. 

The  proposed  rule  amends  the 
paragraph  currently  at  8  CFR  274a.3  by 
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adding  a  reference  to  the  prohibition  on 
the  hiring  of  unauthorized  aliens 
provided  by  section  274A(a)  (1)  (A)  of 
the  Act.  It  also  clarifies  that  an 
employer's  "knowledge"  that  an 
employee  is  unauthorized  can  be  either 
actual  or  constructive  for  the  provision 
prohibiting  the  hiring  or  continued 
employment  of  an  unauthorized  alien  to 
be  violated.  Cross-references  to  the 
verification  sections  are  amended  to 
reflect  the  changes  proposed  by  the  rule. 
No  other  substantive  changes  were 
made. 

Section  274a.8    What  are  the 
Requirements  of  State  Employment 
Agencies  that  Choose  to  Verify  the 
Identity  and  Employment  Eligibility  of 
Individuals  Referred  for  Employment  by 
the  Agency? 

This  section  contains  the  state  agency 
certification  requirements  cunently 
contained  at  8  CFR  274.6.  The  Service 
proposes  no  changes  to  the  contents  of 
this  section,  in  part  because  the  Service 
is  not  aware  of  any  state  agencies 
currently  issuing  certifications  under 
this  provision.  Under  the  Act,  an 
employer  may  rely  upon  a  state  agency 
certification  instead  of  completing  Form 
1-9.  The  requirements  in  this  section 
were  developed  during  the  first  years 
that  the  verification  requirements  were 
in  effect.  In  light  of  recent  welfare 
reform  efforts,  the  Service  is  prepared  to 
revisit  the  requirements  if  there  is  new 
interest  among  state  agencies  in 
performing  verifications  for  employers. 
The  Service  invites  comment  from  state 
agencies  concerning  changes  to  the 
regulations  that  would  facilitate  their 
ability  to  provide  this  service. 


Section  2740.9    Can  a  Person  or  Entity 
Require  an  Individual  to  Provide  a 
Financial  Guarantee  or  Indemnity 
Against  Potential  Liability  Related  to  the 
Hiring.  Recruiting,  or  Referring  of  the 
Individual? 

This  section  contains  the  prohibition 
against  indemnity  bonds  ciurently 
found  at  8  CFR  274.8.  No  substantive 
changes  have  been  made  to  this  section. 

Section  274a.  10    How  ace 
Investigations  Initiated  and  Employers 
Notified  of  Violations? 

This  section  contains  the  paragraphs 
discussing  the  filing  of  complaints, 
investigations,  notification  of  violations, 
and  the  procedures  for  requesting  a 
hearing,  which  are  currently  found  at  8 
CFR  274a.9.  No  substantive  changes 
have  been  made  to  this  section. 

Section  274a.  1 1     What  Penalties  may 
be  Imposed  for  Violations? 

This  section  contains  the  penalty 
provisions  currently  found  at  8  CFR 
274a.l0.  It  also  contains  the  pre- 
enactment  provision,  which  exempts 
employers  from  penalties  for 
individuals  hired  prior  to  November  7, 
1987,  cxirrently  found  at  8  CFR  274a.7. 
Minor  language  changes  have  been 
made  to  the  latter  for  purposes  of 
clarity.  The  substance  in  this  section 
remains  unchanged. 

How  can  the  Serrice  Best  Inform  the 
Public  of  Changes  to  the  Requirements? 

Over  the  years,  the  Service  has 
attempted  to  inform  the  public  of  new 
forms  and  requirements  by  mailing 
information.  Mailings  were  conducted 
in  1987  to  introduce  the  Form  1-9;  in 
1989  to  introduce  the  Form  I-688B 
Employment  Authorization  Docimient 
(EAD);  in  1991  to  introduce  the  revised 
Form  1-9;  and  in  1997  to  introduce  the 
new  Form  1-766  EAD. 

Employers  and  trade  associations 
have,  from  time  to  time,  questioned  the 


effectiveness  of  such  mailings.  Three  of 
the  mailings  were  conducted  with  the 
assistance  of  the  Internal  Revenue 
Service  (IRS).  Some  of  the  feedback  the 
Service  received  following  those 
mailings  suggested  that  many  employers 
have  IRS  mail  directed  to  attorneys  or 
accountants,  which  meant  that  the  Form 
1-9  information  did  not  reach  its 
intended  audience.  For  the  1997 
mailing,  the  Service  used  a  commercial 
data  base  and  indicated  on  the  front  that 
the  material  should  go  to  the  human 
resources  department.  In  talking  to 
employers  who  have  called  INS  for 
information- related  to  the  Form  1-9,  the 
Service  has  identified  few  instances 
where  the  people  responsible  for  Forms 
1-9  received  the  mailing. 

The  Service  recognizes  the  impact 
that  the  Form  1-9  has  on  the  business 
.community  and  wants  to  ensure  that  the 
public  has  ready  access  to  the 
information  it  needs.  The  Service  is 
developing  a  fax-back  capability  for 
employer  information  and  is  making 
increased  use  of  its  internet  site.  All 
materials  related  to  changes  in  the 
requirements  will  be  made  available 
through  these  channels  as  they  become 
availwle.  The  Service  will  also  work 
through  trade  and  professional 
associations  and  similar  organizations  to 
inform  the  public. 

The  Service  seeks  suggestions  &x>m 
the  public  concerning  the  most  cost- 
effective  means  to  reach  and  inform 
those  affiacted  by  this  rule.  Similarly, 
suggestions  concemiag  the  preferred 
format  for  instructional  materials,  such 
as  the  M-274  Handbook  for  Employers 
or  suggested  alternatives,  would  be 
welcome. 

Croes>reference  table 

The  following  cross-reference  table  is 
provided  to  assist  the  public  in 
understanding  how  the  Service 
proposes  to  restructure  8  CFR  274a. 
Subpart  A. 
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Cross-Reference — Proposed  Restructuring  of  8  CFR  274A— Subpart  A 


Proposed 

274a.1    Definibons.  Definition  oH  recruiters  and  referrers  moved  to  this 

274a.2    Why  is  employment  verification  fsqured  and  what  does  it  ir>- 
vofve? 

(a)  Why  employment  verification  is  required i 

(1)  Designation  ol  Form  1-9  and  Form  1-9A _ 

(2)  ObtaiTHng  and  duplicating  Form  >-9  arKJ  Form  t-9A  

(3)  Limitation  on  use  of  Form  i-9  arxj  attachments 

(4)  Begwung  date  for  verification  requirements  

(b)  How  to  complete  the  Form  1-9 

(1)  Employee  information  and  documentation  

(2)  Document  review  and  verification 

P)  Reenters  or  r^errers 


Current 


274a.l  and  274a.2(a) 


274a.2(a) 

274a.2(a) 

274a.2(a) 

274a.2(b)(4) 

274a.2(a) 

274a.2(b) 

274a.2(a)(b)(1)(i)(A)— responsibility  to  complete  section  1  of  Form  1-9 

274a.2(b)(1)(i)(B) — responsitMllty  to  present  documentation 

274a.2(b)(1)(iO(A) — responsibility  to  review  documentation 

274a.2(b)(1)(ii)<B>— resportsibility  to  complete  section  2  of  Form  1-9 

274a.2(b)(1)(iv)— recruiter/referTer  responsibility  to  complete  Form  1-9 


Proposed 


(c)  Time  for  completing  Form  1-9  (new  heading)  ... 

(1)  Section  1  of  the  Fonn  i-9 

(2)  Section  2  of  the  Forni  1-9 

(i)  Hires  for  a  duration  of  3  or  more  business  days 


(ii)  Hires  for  a  duration  of  less  than  3  business  days  . _ „ 

(3)  Receipts  (new) 

(d)  Reverification  of  employment  eligibility  when  employment  au- 
thorization expires. 

(1)  Procedures „ 

(2)  Continuing  obligation  (new)  .„ 

(3)  Exception  to  reverification  requirement  (new)  

274a.3    What  documents  are  acceptable  for  employment  verification? 

(a)  Documents  that  establish  both  identity  and  employment  author- 
ization (List  A). 

(b)  Documents  that  estat>lish  identity  only  (List  B)  ..„ 

(1)  Acceptable  List  B  documents  

(2)  Special  rule  for  minors 

(3)  Special  rule  for  individuals  with  disat>ilities 

(c)  Documents  that  establish  employment  authorization  only  (List 
C). 

(d)  Receipts  

(1)  Acceptable  receipts  and  their  validity  periods  (includes  new 
content). 

(2)  Exceptions  (includes  new  content)  

274a.4  How  lor)g  are  employers  and  recruiters  or  referrers  required  to 
retain  the  Form  1-9  and  wtiat  must  be  retained  with  it?. 

(a)  Retention  of  Form  i-9 „ 

(1 )  Employers 

(2)  Recruiters  or  referrers 

(b)  Retention  of  attachmerrts  (new) 

(i)  Reverification  forms  (new)  

(iO  Copies  of  documentation  

274a.S  Under  wttat  circumstances  may  employers  and  recruiters  or 
referrers  rely  on  a  Form  1-9  that  an  individual  previously  completed? 

(a)  Continuing  employment  

(b)  Employment  verification  requirements  in  the  case  of  an  Individ- 
ual who  was  previously  emptoyed. 

(c)  Employment  verification  requirements  In  the  case  of  recruiting 
or  referring  for  a  fee  an  individual  who  was  previously  recruited 
or  referred. 

274a.6  What  happens  when  the  Government  asks  to  Inspect  Forms 
1-9?. 

(a)  Notice  of  inspection  „ 

(b)  Ot>ligation  to  make  records  available  

(1)  In  general 

(2)  Standards  for  submitting  microfilm  0{  microfiche „ 

(3)  Recruiters  or  referrers 

(c)  Compliance  with  inspection  „ 

(d)  Use  of  5ut>poena  authority .i. 

274a.7    What  Is  the  prohibition  on  hiring  or  contracting  with  unautfwr- 

Ized  aliens  and  what  defense  can  be  claimed? 

(a)  Prohit)ition  on  the  hiring  and  continuing  emptoyment  of  unau- 
thorized aliens. 

(b)  Use  of  labor  through  contract 

(c)  Good  faith  defense  to  charge  of  knowingly  hiring  an  unauthor- 
ized alien. 

274a.8  What  are  the  requirements  of  state  emptoyment  agencies  that 
choose  to  verify  the  Identity  and  employment  eligibility  of  individuals 
referred  for  emptoyment  by  the  agency?. 

274a.9  Can  a  person  or  entity  provide  a  financial  guarantee  or  Indem- 
nity against  potential  liability  related  to  the  hiring,  recruiting,  or  refer- 
ring of  the  individual?. 

274a.  10  How  are  investigations  Initiated  and  employers  notified  of  vio- 
lations?. 

274a.  1 1    What  penalties  may  be  Imposed  for  violations? 

(a)  Criminal  penalties  

(b)  Civil  perialtles _ 

(c)  Enjoining  pattern  or  practice  violattons 


Current 


274a.2(b) 

274a.2(b)(1)(i)(A)— timing  to  complete  sectton  1 

274a.2(b)(1)(ii)— timing  to  complete  section  2 
274a.2(b)(1)(iv)— timing  for  recruiters/referrers 
274a.2(b)(1)(iii>— timing  if  hire  is  for  less  than  3  business  days 

274a2(b)(1)(viO 


274a.2(b)(1)(v)(A) 

274a^(h)(1)(v)(B) 

274a.2(b)(1)(v)(B) 

274a^(b)(1)(v)(B)(3) 

274a.2(b)(1)(v)(B)(4) 

274a.2(b)(1)(vMC) 

274a.2(b)(1)(vi) 
274a.2(b)(1)(vi) 

274a.2(b)(1)(lli)-^xohlt>ltion  on  receipts  if  hire  is  for  less  than  3  busi- 
ness days 
274a.2(b)t2)— retention  of  Forni  1-9 


274a.2(b)(2)(i)(A) 
274a.2(b)(2)(i)(B) 


274a.2(b)(3) 


274a.2(b)(1)(viiiJ 
274a2(c) 

274a.2(d) 


274a.2(b)(2)— Inspection 

274a.2(b)(2)(ii) 
274a.2(b)(2)(iO 

274a.2(b)(2)(iil) 
274a.2(b)(2)(ij) 
274a.2(b)(2)(iO 
274a.2(b)(2)(iO 


274a.3 

274a.5 
274a.4 

274a.6 


274a.8 


274a.9 


b274a.  10(a) 
274a.  10(b) 
274a.  10(c) 
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Proposed 


(d)  Pr»*n«ctment  provisions  toe  emptoyees  hired  prior  to  Novem- 
ber 7,  1986. 


Regulatory  Flexibility  Act 

The  Service  has  examined  the  impact 
of  this  proposed  rule  in  light  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  603.  et  seq.)  and  has  drafted  the 
rule  to  minimize  its  economic  impact  on 
small  businesses  while  meeting  its 
intended  objectives.  The  obligations  of 
employment  verification  have  been 
imposed  by  Congress  since  1987  and  for 
the  most  part  remain  unchanged  after 
amendment  by  IIRIRA.  This  rule  is 
intended  to  reduce  the  burden  on  small 
entities  by  simplifying  the  procedures 
for  verifying  employees'  eligibility  to 
work  in  the  United  States. 

What  Are  the  Reasons  for  This 
Regulatory  Action? 

This  rule  is  necessary  to  implement 
certain  provisions  of  IIRIRA.  specifically 
provisions  which:  (1)  Eliminate  certain 
dociunents  currently  used  in  the 
employment  eligibility  verification 
process;  (2)  include  any  branch  of  the 
Federal  Government  in  the  definition  of 
"entity"  for  employer  sanctions 
purposes:  and  (3)  clarify  the  Service's 
authority  to  comfwl  by  subpoena  the 
appearance  of  witnesses  and  production 
of  evidence  when  investigating  possible 
violations  of  section  274  A  of  the  Act.  In 
conjunction  with  revising  the 
regulations  to  implement  IIRIRA,  the 
Service  initiated  a  comprehensive 
review  of  the  rule  to  minimize  its 
impact  on  small  businesses.  Through 
that  review,  required  by  the  RFA,  the 
Service  identified  additional  changes 
which  are  intended  to  simplify  and 
clarify  the  requirements. 

What  Are  the  Objectives  and  Legal  Basis 
for  the  Rule? 

The  legal  basis  for  the  rule  is  section 
274A  of  die  Act.  The  major  objectives  of 
the  rule,  with  respect  to  its  impact  on 
small  businesses,  include: 

(1)  Clarifying  the  timing  permitted  for 
completion  of  the  Form  1-9.  These 
changes  respond  to  frequent  questions 
from  employers  concerning  their 
authority  to  perform  verification  before 
an  employee  actually  starts  to  work,  and 
whether  employees  must  be  given  3 
days  to  present  documentation  in  all 
circumstances; 

(2)  Specify  reverification 
requirements.  These  changes  respond  to 
concerns  expressed  by  employers  and  to 


their  expressed  preference  that  both  the 
employee  and  the  employer  should  be 
required  to  complete  an  attestation  as 
part  of  reverification; 

(3)  Clarify  and  expand  the  receipt 
rule,  under  which  work-eligible 
individuals  who  are  unable  to  present  a 
required  document  may  present  a 
receipt  under  certain  circumstances. 
These  changes  respond  to  frequent 
questions  from  employers.  In  addition 
to  revising  the  receipt  rule  itself,  the 
Service  has  moved  the  discussion  of 
receipts  to  the  section  that  identifies 
acceptable  documents.  The  changes  are 
intended  to  retain  the  flexibility  of  the 
receipt  rule,  which  helps  to  ensure  that 
work-eligible  employees  are  not 
prevented  from  working  because  their 
doc\unents  have  been  lost  or  stolen, 
while  making  the  rule  easier  for 
employers  to  understand: 

(4)  Shorten  the  list  of  dociunents 
acceptable  for  verification.  This  is  one 
of  the  most  significant  changes  for  small 
businesses.  A  shorter  Ust  will  mean  that 
employers  have  to  be  familiar  with 
fewer  documents.  The  Service  has  made 
a  particular  effort  to  limit  the 
circumstances  in  which  employers  will 
need  to  examine  a  Service-issued 
"paper"  document  (e.g.,  a  Form  1-94 
with  a  stamped  endorsement),  because 
those  documents  have  been  the  subject 
of  employer  confusion;  and 

(5)  Require  the  attachment  to  and 
retention  with  the  Form  1-9  of  copied 
documentation,  if  employers  elect  to 
photocopy  the  dociunents  presented. 
This  is  an  area  that  is  unclear  in  the 
current  regulations. 

In  addition,  the  proposed  rule 
proposes  to  restructure  the  regulation  to 
make  it  easier  to  use  and  cite.  This 
should  reduce  the  need  for  small 
entities  to  rely  on  outside  assistance  to 
understand  the  basic  requirements  of 
the  law. 

How  Many  and  What  Kind  of  Small 
Entities  Will  Be  Affected  by  the 
Proposed  Rule? 

The  essential  requirements  in  the 
proposed  rule,  which  have  been  in  place 
for  \0  years,  apply  to  all  entities  which 
hire  individuals  to  perform  services  or 
labor  in  return  for  remuneration.  The 
requirements  also  apply  to  recruiters  or 
referrers  for  a  fee  which  are  an 
agricultural  association,  agricultural 
employer,  or  farm  labor  contractor  (as 


defined  in  section  3  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act.  29  U.S.C.  1802).  Data  obtained  from 
the  Bureau  of  Labor  Statistics  show  the 
following  number  of  employers  in  1994. 
rounded  to  the  nearest  hundred  (See 
Employment  and  Wages,  1994.  Bureau 
of  I^bor  Statistics): 

ESTiMATEp  Number  of  Businesses 
BY  Size.  1994 


Size  ot  business 
(number  of  emptoyees) 

Number  of 
employers 

<  5              

3.614,800 

5  to  9 

10  to  49         .. 

1,200.800 
1,248.100 

50  to  499 

SOO  or  more     

293.700 
14,700 

Total        

6,372,100 

Although  other  data  sources  may 
provide  different  estimates  of  the  actual 
number  of  small  businesses,  the 
distribution  shown  above  indicates  that 
the  majority  of  businesses  affected  by 
these  jrequiiements  are  small  businesses. 

What  Are  the  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Proposed  Rule? 

The  proposed  rule  continues  the 
existing  requirement,  imposed  by 
Congress  since  1987,  for  employers  to 
complete  the  Form  1-9  for  all  new  hires 
and  to  retain  the  form  for  3  years  or  1 
year  after  the  employment  terminates, 
whichever  is  longer.  Under  the 
proposed  rule,  if  the  employer  elects  to 
make  photocopies  of  documentation 
presented,  the  employer  must  attach  the 
photocopies  to  and  retain  them  with  the 
Form  1-9.  The  requirement  to  attach  and 
retain  the  photocopies  is  new,  clarifying 
an  area  that  is  ambiguous  under  the 
existing  regulation.  If  the  employee's 
work  authorization  expires,  the 
employer  must  reverify  the  employee's 
eligibility  to  work  on  Form  1-9  or  Form 
I-9A  and  attach  the  reverification  form 
to  and  retain  it  with  the  Form  1-9. 
Reverification  is  not  a  new  requirement, 
but  the  proposed  rule  seeks  to  clarify 
what  is  required. 

Because  employers  are  already 
completing  and  retaining  Forms  1-9  and 
conducting  reverifications  when 
employees'  authorization  expires,  the 
rule  is  not  expected  to  impose 
significant  new  costs  on  small  entities. 


There  will  be  some  cost,  however, 
associated  with  becoming  familiar  with 
the  new  requirements,  obtaining  new 
forms,  and  retraining  employees  who 
are  Camiliar  with  the  existing 
requirements. 

Once  the  transition  to  the  new  forms 
and  requirements  is  complete,  the 
Service  anticipates  that  the  costs  of 
compliance  for  most  businesses  will  be 
lower  than  under  the  existing  rule  and 
Form  1-9.  Based  on  informal 
discussions  Mdth  a  limited  number  of 
employers,  the  Service  believes  that  the 
smaller  number  of  documents, 
simplified  design  of  the  Form  1-9.  and 
more  comprehensive  instruction  sheet 
provided  with  the  form,  all  make  the 
verification  process  faster  and  easier 
than  it  is  now. 

Additional  information  on  the 
estimated  paperworic  burden  for  the 
Form  1-9  is  provided  under  the 
discussion  of  the  Paperwork  Reduction 
Act.  - 

Are  There  Any  Federal  Rules  That  May 
Duplicate,  Overlap,  or  Conflict  With  the 
Rule? 

The  Service  is  not  aware  of  overlap, 
duplication,  or  conflict  with  other 
Federal  rules.  The  requirement  for 
employers  to  verify  the  identity  and 
eligibility  to  work  is  unique  to  section 
274A  of  the  Act  and  its  implementing 
regulations. 

The  Service  has  heard  complaints  on 
occasion  from  employers  to  the  effect 
that  section  2  74 A  of  the  Act  and  its 
implementing  regulations  at  subpart  A 
conflict  with  section  274B  of  the  Act 
and  its  implementing  regulations  at  28 
CFR  part  44,  by  on  the  one  hand 
requiring  employers  to  verify  their  ' 
employees'  identity  and  work  eligibility 
by  examining  documents,  while  on  the 
other  hand  subjecting  them  to  penalties 
for  inquiring  into  the  validity  of  those 
documents,  particularly  in  light  of  the 
proliferation  of  false  documentation. 
The  Service  firmly  supports  section 
274B  of  the  Act  and  its  enforcement, 
and  does  not  view  it  as  conflicting  with 
section  274A.  The  Service's  proposed 
rule  includes  changes  intended  to 
clarify  how  employers  may  comply  with 
274A  while  avoiding  practices 
prohibited  by  274B.  llie  Service  invites 
the  public  to  suggest  other  ways  that  the 
regulations  could  minimize  any 
perceived  inconsistency  between  these 
two  provisions  of  law. 

Are  There  Any  Significant  Alternatives 
That  Would  Accomplish  the  Objectives 
of  the  Rule  and  Minimize  its  Economic 
Impact? 

In  enacting  the  Immigration  Reform 
and  Control  Act  of  1986,  Congress 


considered  exempting  employers  with 
three  or  fewer  employees  from  the 
requirements  of  the  law.  Congress  did 
not  do  so,  however,  because  of  evidence 
that  a  significant  number  of 
unauthorized  aliens  are  employed  by 
small  businesses.  The  Service  believes 
that  having  a  uniform  set  of 
requirements  for  all  businesses, 
regardless  of  size,  is  consistent  with 
congressional  intent.  What  the  Service 
has  attempted  to  do  is  to  take  into 
account  the  needs  of  a  wide  variety  of 
businesses  in  formulating  the  proposed 
rule. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  it  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Execntive  Order  12612 

The  regulation  adopted  herein  vtrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612,'. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  E.0. 12988. 

Unfonded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act' 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  impact  of  this  rule  on  small 
businesses  is  discussed  under  the 
Regulatory  Flexibility  Act.  This 
preliminary  analysis  is  the  basis  for  the 
Service's  finding  that  this  is  not  a  major 
rule  as  defined  by  section  804  of  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996.  This  rule  will  not  result  in 


an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains  a  revision 
to  an  information  collection  (Form  1-9, 
Employment  Eligibility  Verification/ 
Form  I-9A,  Employment  Eligibility 
Reverification)  which  is  subject  to 
review  by  OKffl  under  the  Paperwork 
Reductions  Act  of  1995  (Pub.  L,  104- 
13).  Therefore,  the  agency  solicits  public 
comments  on  the  revised  information 
collection  requirements  for  30  days  in 
order  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

'The  Service  estimates  a  total  annual 
reporting  burden  of  13,153,500  hours. 
This  figure  is  based  on  the  number  of  I- 
9  and  I-9A  respondents  (78,890,000)  x 
9  minutes  per  response  (.15)  for  the 
reporting  requirements;  of  the 
78,890,000  respondents.  20,000,000  are 
involved  in  record-keeping  activities 
associated  with  the  1-9  and  I-9A 
process.  The  computation  of  the  annual 
burden  estimate  for  record-keeping 
activities  is  based  on  20,000,000  x  4 
minutes  per  response  (0.66)  equating  to 
1,320,000. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Service  has  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  revised  information  collection 
requirements.  Other  organizations  and 
individuals  interested  in  submitting 
comments  regarding  this  burden 
estimate  or  any  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  should  direct  them  to:  Office  of 
Information  and  Regulatory  Affairs 
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(OMB).  725  17th  Street,  NW, 
Washington,  DC  20503.  Attn:  DOJ/INS 
Desk  Officer.  Room  10235.  The 
comments  or  suggestions  should  be 
submitted  within  30  days  of  publication 
of  this  rulemaking. 

List  of  Subiects 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens.  Employment. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  274a-CONTROL  OF 
EMPLOYMENT  OF  AUENS 

1.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103. 1324a:  8 
CFR  part  2. 

2.  Section  274a.  1  is  amended  by 
revising  paragraphs  (b)  and  (e),  and  by 
adding  a  new  paragraph  (m).  to  read  as 
follows: 

f274a.l    Oeflnitiona. 

•  •        •        •        • 

(b)  The  term  entity  means  any  legal 
entity  including,  but  not  limited  to.  a 
corporation,  partnership,  joint  ventiue. 
govenunental  body,  agency, 
proprietorship,  or  association.  For 
purposes  of  this  part,  the  term  entity 
includes  an  entity  in  any  branch  of  the 
Federal  Government: 

•  •        •        •        •  \ 

(e)  The  term  recruit  for  a  fee  means 
the  act  of  soliciting  a  person,  directly  or 
indirectly,  with  the  intent  of  obtaining 
employment  for  that  person,  for 
remuneration  whether  on  a  retainer  or 
contingency  basis;  however,  this  term 
does  not  include  union  hiring  halls  that 
recruit  union  members,  or  non-union 
individuals  who  pay  membership  dues: 

(m)  The  term  recruiter  or  referrerfor 
a  fee  means  a  person  or  entity  who  is 
either  an  agricultural  association, 
agricultural  employer,  or  farm  labor 
contractor  (as  defined  in  section  3  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C.  1802). 

3.  Section  274a.2  is  revised  to  read  as 
follows: 

|274a^    Why  It  wnptoyment  vermcatton 
ragulrad  and  wtwl  dOM  It  involwaT 

(a)  Why  employment  verification  is 
reijuired.  It  is  unlawful  for  a  person  or 


entity  to  hire  or  to  recruit  or  refer  for  a 
fee  an  individual  for  employment  in  the 
United  States  without  complying  with 
section  274A  of  the  Act  and  §§274a.2 
through  274a. 5.  The  Act  requires  the 
person  or  entity  to  verify  on  a 
designated  form  that  the  individual  is 
not  an  unauthorized  alien. 

(1)  Designation  of  Form  1-9  and  Form 
I-9A.  The  Employment  Eligibility 
Verification  form.  Form  1-9,  has  been 
designated  by  the  Service  as  the  form  to 
be  used  in  complying  with  the 
employment  verification  requirements. 
The  Employment  Eligibihty 
Reverification  form.  Form  I-9A.  is  an 
optional  supplement  to  the  Form  1-9 
which  may  he  used  instead  of  Form  I- 
9  when  a  person  or  entity  must  reverify 
an  individual's  eligibility  to  work  under 
paragraph  (d)  of  this  section. 

(2)  Cmtaining  and  duplicating  Form  I- 
9  and  Form  1-9 A.  Forms  1-9  and  I-9A 
may  be  obtained  in  limited  quantities 
from  the  Service  forms  centers  or 
district  offices,  downloaded  from  the 
Service  World  Wide  Web  site,  or 
ordered  from  the  Superintendent  of 
Documents.  Washington.  DC  20402. 
Employers,  or  recruiters  or  referrers  for 
a  fee.  may  electronically  generate  blank 
Forms  1-9  or  I-9A,  provided  that:  the 
resulting  form  is  legible;  there  is  no 
change  to  the  name,  content,  or 
sequence  of  the  data  elements  and 
instructions;  no  additional  data 
elements  or  language  are  inserted;  and 
the  paper  used  meets  the  standards  for 
retention  and  production  for  inspection 
specified  under  §§  274a.4  throu^ 
274a.6.  When  copying  or  printing  Form 
1-9.  Form  I-9A.  or  the  instruction  sheet, 
the  text  may  be  reproduced  by  making 
either  double-sided  or  single-sided 
copies. 

(3)  Limitation  on  use  of  Form  1-9  and 
attachments.  Any  information 
contained  in  the  Form  1-9.  and  on  any 
attachments,  described  in  §  274a.4(b). 
may  be  used  only  for  enforcement  of  the 
Act  and  18  U.S.C.  1001. 1028.  1546.  or 
1621. 

(4)  Beginning  date  for  verification 
requirements.  Employers  need  to 
complete  a  Form  1-9  only  for 
individuals  hired  after  November  6. 
1986.  who  continue  to  be  employed 
after  May  31. 1987.  Recruiters  or 
referrers  for  a  fee  need  to  complete  a 
Form  1-9  only  for  individuals  recruited 
or  referred  and  hired  after  May  31. 1987. 

(b)  How  to  complete  the  Form  1-9 — (1) 
Employee  information  and 
documentation.  A  person  or  entity  that 
hires,  or  recruits  or  refers  for  a  fee,  an 
individual  for  employment  must  ensure 
that  the  individual  properly: 

(i)  Completes  section  1  on  the  Form 
1-9.  If  an  individual  is  unable  to 


complete  the  Form  1-9  or  needs  it 
translated,  someone  may  assist  him  or 
her.  The  preparer  or  translator  must 
provide  the  assistance  necessary  for  the 
individual  to  understand  the  Form  1-9 
and  complete  section  1  and  have  the 
individual  initial  and  sign  or  mark  the 
Form  in  the  appropriate  places.  The 
preparer  or  translator  must  them 
complete  the  "Preparer/Translator" 
portion  of  the  Form  1-9;  and 

(ii)  Presents  to  the  employer,  or 
recruiter  or  referrer  for  a  fee. 
documentation,  described  in  this 
paragraph,  that  establishes  the 
individual's  identity  and  eligibility  to 
work.  An  individual  has  the  choice  of 
which  document(s)  to  present. 
Acceptable  docmnentation  is: 

(A)  An  original  unexpired  document 
thatestablishes  both  identity  and 
employment  authorization  (List  A 
dociunent  described  in  §  274a.3(a));  or 

(B)  An  original  unexpired  document 
that  establishes  identity  (List  B 
document  described  in  §  274a.3(b))  and 
a  separate  original  unexpired  document 
which  establishes  employment 
authorization  (List  c  document 
described  in  §  274a.3(C)):  or 

(C)  If  an  Individual  is  unable  to 
present  a  document  listed  in 

§§  274a.3(a).  (b),  or  (c)  and  is  hired  for 
a  duration  of  3  or  more  business  days, 
an  acceptable  receipt  (listed  in 
§  274a.3(d))  instead  of  the  required 
document.  A  receipt  is  valid  for  a 
temporary  period,  specified  imder 
§  274a.  3(d).  The  individual  must  present 
the  required  document  at  the  end  of 
such  period. 

(2)  Document  review  and  verification. 
An  employer,  or  recruiter  or  referrer  for 
a  fee.  must: 

(i)  Physically  examine  the 
documentation  presented  by  the 
individual  establishing  identity  and 
employment  eligibility  as  set  forth  in 
§  2  74a.  3  and  ensure  that  the 
doctunent(s)  presented  appear  to  be 
genuine  and  to  relate  to  the  individual. 
Employers  and  recruiters  or  referrers  for 
a  fee  may  not  specify  which  dociunent 
or  documents  an  individual  is  to 
present.  To  do  so  may  violate  section 
274B  of  the  Act;  and 

(ii)  Complete  section  2  of  the  Form  I- 
9. 

(3)  Recruiters  or  referrers.  Recruiters 
or  referrers  for  a  fee  may  designate 
agents  to  complete  the  employment 
verification  procedures  on  their  behalf, 
including  but  not  limited  to  notaries, 
national  associations,  or  employers.  If  a 
recruiter  or  referrer  designates  an 
employer  to  complete  the  employment 
verification  procedures,  the  employer 
need  only  provide  the  recruiter  or 


referrer  with  a  photocopy  of  the  Form  I- 
9  and  any  attachments. 

(c\  Time  for  completing  Form  1-9  — 
(1)  Section  1  of  the  Form  1-9.  An 
employer,  or  recruiter  or  referrer  for  a 
fed,  must  ensure  that  the  individual 
properly  completes  section  1  of  the 
Form  1-9  at  the  time  of  hire. 

(2)  Section  2  of  the  Form  1-9  — (i) 
Hires  for  a  duration  of  3  or  more 
business  days.  An  employer,  or  recruiter 
or  referrer  for  a  fee.  must  examine  the 
documentation  presented  by  the 
individual  and  complete  section  2  of  the 
Form  1-9  within  3  business  day  of  the 
hire.  An  employer,  or  recruiter  or 
refener  for  a  fee.  may  require  an 
individual  to  present  documentation 
listed  §  274a.3  at  the  time  of  hire  or 
before  the  time  of  hire,  so  long  as  the 
commitment  to  hire  the  individual  has 
been  made  and  provided  that  this 
requirement  is  applied  uniformly  to  all 
individuals. 

(ii)  Hires  for  a  duration  of  less  than 
3  business  days.  An  employer,  or 
recruiter  or  referrer  for  a  fee.  must 
examine  the  dociunentation  presented 
by  the  individual  and  complete  section 
2  of  the  Form  1-9  at  the  time  of  the  hire. 

(3)  Receipts.  If  an  individual  presents 
a  receipt,  as  provided  in  §  274.3(d),  for 
purposes  for  verification  or 
reverification.  the  employer  must 
update  the  Form  1-9  (or  Form  I-9A,  if 
applicable)  within  the  time  limits 
specified  in  that  section. 

(d)  Reverification  of  employment 
eligibility  when  employment 
authorization  expires— {\)  Procedures. 
Except  as  provided  in  paragraph  (d)(3) 
of  this  section,  if  section  1  or  2  of  the 
Form  1-9  indicates  that  the  individual's 
employment  authorization  expires,  the 
employer  must  reverify  the  individual's 
employment  authorization.  The 
employer  must,  not  later  than  the  date 
that  work  authorization  expires,  ensure 
proper  completion  of  sections  1  and  2 
of  new  Form  1-9  or  a  Form  I-9A  by: 

(i)  Ensuring  that  the  individual 
properly  completes  section  1  and  attests 
that  he  or  she  is  authorized  to  work 
indefinitely  or  until  a  specified  date  and 
signs  and  dates  the  attestation; 

(ii)  Examining  and  unexpired,  original 
document  presented  by  the  individual 
establishing  employment  eligibility  as 
set  forth  in  §  274a.3(a),  (c).  or  (d),  and 
ensuring  that  it  appears  to  be  genuine 
and  to  relate  to  the  individual.  An 
employer  should  not  reverify  List  B 
documents; 

(iii)  Completing  section  2;  and 

(iv)  Attaching  the  new  Form  1-9  or 
Form  I-9A  to  the  previously-completed 
Form  1-9. 

(2)  Contiriuing  obligation.  Except  as 
provided  in  paragraph  (d)(3)  of  this 


section,  for  as  long  as  the  Form  1-9  or 
Form  I-9A  used  for  reverification 
indicates  that  the  individual  is  not  a 
United  States  citizen  or  national,  or  a 
lawful  permanent  resident,  and  that  the 
individual's  employment  authorization 
expires,  the  employer  must  reverify  the 
individual's  employment  authorization 
as  provided  in  paragraph  (d)(1)  of  this 
section,  no  later  than  the  date  that 
employment  authorization  expires. 

(3)  Exception  to  reverification 
requirement.  An  employer  shall  not 
reverify  the  employment  authorization 
of  an  individual  who  attests  in  section 
1  of  the  Fonn  1-9  or  Form  I-9A  that  he 
or  she  is  a  citizen  or  national  of  the 
United  States.  An  employer  shall  not 
reverify  the  employment  authorization 
of  an  individual  who  attests  in  section 
1  of  the  Form  1-9  or  Fonn  I-4A  that  he 
or  she  is  a  lawful  permanent  resident, 
unless  the  individual  presents  a  fweign 
passport  that  contains  a  temporary  I- 
551  stamp,  provided  in  §  274a.3(a)(3). 

4.  Section  274a.3  is  revised  to  read  as 
follows:    . 

f274a.3   What  docufiMfils  are  acceptable 
for  wnploynwnt  vai1Mcalion7 

(a)  Documents  that  establish  both 
identity  and  employment  authorization 
(Ust  A). 

(1)  A  United  States  passport; 

(2)  An  Alien  Registration  Receipt  Card 
or  Permanent  Resident  Card,  Form  I- 
551' 

(3)  A  foreign  passport  that  contains  a 
temporary  1-551  stamp; 

(4)  An  employment  authorization 
document  issued  by  the  Service  which 
contains  a  photograph.  Form  1-766, 
Form  1-688  (Temporary  Resident  Card), 
Form  I-688A.  or  Form  I-688B;  or 

(5)  In  the  case  of  a  nonimmigrant 
alien  authorized  to  work  only  for  a 
specific  employer,  a  foreign  passport 
with  an  Arrival-Departure  Record.  Form 
1-94.  bearing  the  same  name  as  the 
passport  and  containing  an  endorsement 
of  the  alien's  nonimmigrant  status  and 
the  name  of  the  approved  employer 
with  whom  employment  is  authorized, 
so  long  as  the  period  of  endorsement 
has  not  yet  expired  and  the  proposed 
employment  is  not  in  conflict  with  any 
restrictions  or  limitations  identified  on 
the  Form  1-94. 

(b)  Documents  that  establish  identify 
only  (Ust  B). 

(1)  Acceptable  List  B  documents^ 
(i)  A  driver's  license  or  identification 
card  issued  by  a  state  (as  defined  in 
section  101(a)(36)  of  the  Act)  or  an 
outlying  possession  of  the  United  States 
(as  defined  by  section  10l(a)(29)  of  the 
Act),  provided  that  the  document 
contains  a  photograph  or  the  following 
identifying  infohnation:  name,  date  of 


birth,  sex.  height,  color  of  eyes,  and 
address; 

(ii)  A  Native  American  tribal 
document;  or 

(iii)  In  the  case  of  a  Canadian 
nonimmigrant  alien  or  alien  with 
common  nationality  with  Canada  who  is 
authorized  to  woiic  only  for  a  sp>ecific 
employer,  a  driver's  license  issued  by  a 
Canadian  Government  authority  or  a 
Canadian  federal  or  provincial 
identification  card. 

(2)  Special  rule  for  minors.  Minors 
under  the  age  of  18  who  are  unable  to 
produce  one  of  the  identity  documents 
listed  in  paragraph  (b)(1)  of  this  section 
are  exempt  from  producing  one  of  the 
specified  identity  docuiments  if: 

(i)  The  minor's  parent  or  legal 
guardian  completes  section  1  of  the       -- 
Form  1-9  and  in  the  space  for  the 
minor's  signature,  the  parent  or  legal 
guardian  writes  the  words,  "minor 
under  age  18"; 

(ii)  The  minor's  parent  or  legal 
guardian  completes  on  the  Form  1-9  the 
"Preparer/Translator  certification";  and 

(iii)  The  employer  or  the  recruiter  or 
referrer  for  a  fee  writes  in  section  2 
under  List  B  in  the  space  after  the  words 
"Document  Identification  *"  the  words, 
"minor  under  age  18". 

(3)  Special  rule  for  individuals  with 
diasbilities — (i)  Procedures.  Individuals 
with  disabilities,  who  are  unable  to 
produce  one  of  the  identity  dociunents 
listed  in  paragraph  (b)(1)  of  this  section, 
and  who  are  being  placed  into 
employment  by  a  nonprofit  organization 
or  association,  or  as  part  of  a 
rehabilitation  program,  are  exempt  from 
producing  one  of  the  specified  idmtify 
documents  if: 

(A)  The  individual's  parent  or  legal 
guardian,  or  a  representative  irota  the 
nonprofit  organization,  association,  or 
rehabilitation  program  placing  the 
individual  into  a  position  of 
employment  completes  section  1  of  the 
Form  1-9  and  in  the  space  for  the 
individual's  signature,  vmtes  the  words, 
"special  placement"; 

(B)  The  individual's  parent  or  legal 
guardian,  or  the  program  representative, 
completes  on  the  Form  1-9  the 
"Preparer/Translator  certification";  and 

(C)  The  employer  or  the  recruiter  or 
referrer  for  a  fee  writes  in  section  2 
under  List  B  in  the  space  after  the  words 
"Docujnent  Identification  *"  the  words. 

ial  placement". 


(ii)  Applicability.  For  purposes  of  this 
section  the  term  disability  means,  with 
respect  to  an  individual: 

(A)  A  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of 
the  major  life  activities  of  such 
individual; 

(B)  A  record  of  such  impairment;  or 
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(C)  Being  regarded  as  having  such  an 
impairment. 

(c)  Documents  that  establish 
employment  authorization  only  (List  C). 

(1)  A  social  security  account  number 
card  (other  than  such  a  card  which 
specifies  on  the  face  that  the  issuance  of 
the  card  does  not  authorize  employment 
in  the  United  States): 

(2)  A  Native  American  tribal 
document:  or 

(3)  In  the  case  of  a  nonimmigrant 
alien  authorized  to  work  only  Tor  a 
specific  employer,  an  Arrival-Departure 
Record.  Form  1-94.  containing  an 
endorsement  of  the  alien's 
nonimmigrant  status  and  the  name  of 
the  approved  employer  with  whom 
employment  is  authorized,  so  long  as 
the  period  of  endorsement  has  not  yet 
expired  and  the  proposed  employment 
is  not  in  conflict  with  any  restrictions  or 
limitations  identified  on  the  Form  1-94. 

(d)  Receipts— {1)  Acceptable  receipts 
and  their  validity  periods,  (i)  A  receipt 
for  an  application  to  replace  a  document 
describea  in  paragraph  (a),  (b).  or  (c)  of 
this  section  because  the  dociunent  was 
lost,  stolen,  or  damaged.  Documentation 
acknowledging  receipt  of  an  application 
for  an  initial  grant  or  extension  of  a 
document  described  in  paragraph  (a)  or 
(c)  of  this  section  is  not  a  receipt  for  this 
purpose,  except  for  a  receipt  for  the 
application  of  a  timely  filed  application 
for  an  extension  of  nonimmigrant  stay 
as  provided  in  §  274a.12(b)(2).  The 
individual  must  present  the 
replacement  dociunent  within  90  days 
of  the  hire  or.  in  the  case  of 
reverification  under  §  2  74a.  2(d)  or 

§  274a.5(b),  within  90  days  of  the  date 
employment  authorization  expires  or 
the  date  of  rehire. 

(ii)  The  arrival  portion  of  Form  1-94 
marked  with  an  unexpired  Temporary 
1-551  stamp  and  affixed  with  a 
photograph  of  the  individual.  The 
individual  must  present  the  Form  1-551 
within  180  days  of  the  hire  or.  in  the 
case  of  reverification  under  §  274a.2(d) 
or  §  274a.5(b).  within  180  days  of  the 
date  employment  authorization  expires 
or  the  date  of  rehire. 

(iii)  The  departure  portion  of  Form  I- 
94  marked  with  an  unexpired  refugee 
admission  stamp.  The  individual  must 
present  either  an  unexpired 
Employment  Authorization  Document 
(Form  1-766  or  Form  I-688B)  or  a  social 
security  accoimt  number  card  that  does 
not  contain  employment  restrictions 
and  an  identity  document  described  in 
paragraph  (b)  of  this  section  within  90 
days  of  the  hire  or.  in  the  case  of 
reverification  under  §  274a.2(d)  or 
§  274a.5(b).  within  90  days  of  the  date 
employment  authorization  expires  or 
the  date  of  rehire. 


(2)  Exceptions.  A  receipt  described  in 
paragraph  (d)(1)  of  this  section  is  not  an 
acceptable  document  if: 

(i)  The  individual  indicates  or  the 
employer,  or  recruiter  or  referrer  for  a 
fee.  has  actual  or  constructive 
knowledge  that  the  individual  is  not 
authorized  to  work;  or 

(ii)  The  employment  is  for  a  duration 
of  less  than  3  business  days. 

5.  Section  274a.4  is  revised  to  read  as 
follows: 

f274a.4    How  long  are  employers  and 
reeniNars  or  rafeners  required  to  retain  the 
Farm  !-•  and  wtMt  must  be  retained  with  it? 

(a)  Retention  of  Form  1-9— {1) 
Employers.  An  employer  must  retain  the 
Form  1-9  for  3  years  alter  the  date  of 
hire  or  1  year  after  the  date  the 
individual's  employment  is  terminated, 
whichever  is  later. 

(2)  Recruiters  or  referrers.  A  recruiter 
or  nfemt  for  a  fee  must  retain  the  Form 
1-9  for  3  years  after  the  date  of  hire. 

(b)  Retention  of  attachments — (1) 
Reverfication  forms.  The  employer,  or 
recruiter  or  referrer  for  a  fee,  must  attach 
Forms  1-9  or  I-9A  used  for 
reverification,  as  described  in 

§  274a.2(d).  to  the  initial  Form  1-9  ' 
relating  to  the  individual  and  retain 
them  with  the  initial  Form  1-9. 

(2)  Copies  of  documentation — (i) 
Option  to  photocopy.  An  employer,  or 
recruiter  or  referrer  for  a  fee,  may,  but 
is  not  required  to,  copy  a  document 
presented  by  an  individual  solely  for  the 
purpose  of  complying  Mrith  the 
verification  requirements  described  in 
§  274a.2.  If  sudi  a  copy  is  made,  it  must 
be  attached  to  and  retained  with  the 
Form  1-9  (or  Form  I-9A  if  applicable). 

(ii)  Obligation  to completeForm  1-9. 
The  copying  and  retention  of  any  such 
document  does  not  relieve  the 
employer,  or  recruiter  or  referrer  for  a 
fee.  from  the  requirement  to  fully 
complete  section  2  of  the  Form  1-9  or 
Form  I-9A. 

(iii)  Discrimination  prohibited.  An 
employer,  or  recruiter  or  referrer  for  a 
fee,  should  not  copy  the  dociunents 
only  of  individuals  or  certain  classes  of 
individiials  based  on  national  origin  or 
citizenship  status.  To  do  so  may  violate 
section  274B  of  the  Act. 

6.  Section  274a.5  is  revised  to  read  as 
follows: 

fZ74a.5  Under  wttat  eircumstanees  may 
•mptoyere  and  recmitera  or  referrers  rety 
on  a  Form  !-•  that  an  IrMMvlduai  previously 


(a)  Continuing  employment.  An 
employer  will  not  be  deemed  to  have 
hired  for  employment  an  individual 
who  is  continuing  in  his  or  her 
employment  and  has  a  reasonable 
expectation  of  employment  at  all  times. 


Therefore,  no  verification  is  necessary 
for  such  individuals. 

(1)  An  individual  is  continuing  in  his 
or  her  employment  in  one  of  the 
following  situations: 

(i)  An  mdividual  takes  approved  paid 
or  impaid  leave  on  account  of  study, 
illness  or  disability  of  a  family  member, 
illness  or  pregnancy,  maternity  or 
paternity  leave,  vacation,  union 
business,  or  other  temporary  leave 
approved  by  the  employer; 

Cii)  An  individual  is  promoted, 
demoted,  or  gets  a  pay  raise; 

(iii)  An  individual  is  temporarily  laid 
off  for  lack  of  work; 

(iv)  An  individual  is  on  strike  or  in  a 
labor  dispute; 

(v)  An  individual  is  reinstated  after 
disciplinary  suspension  for  wrongful 
termination,  found  unjustified  by  any 
court,  arbitrator,  or  administrative  body, 
or  otherwise  resolved  through 
reinstatement  or  settlement; 

(vi)  An  individual  transfers  from  one 
distinct  unit  of  an  employer  to  another 
distinct  unit  of  the  same  employer;  the 
employer  may  transfer  the  individual's 
Form  1-9  (and  attachments  if  applicable) 
to  the  receiving  tmit; 

(viii)  An  individual  continues  his  or 
her  employment  with  a  related, 
successor,  or  reorganized  employer, 
provided  that  the  employer  obtains  and 
maintains  from  the  previous  employer 
records  and  Forms  1-9.  and  attachments, 
where  applicable.  For  this  purpose,  a 
related,  successor,  or  reorganized 
employer  includes: 

(A)  The  same  employer  at  another 
location) 

(B)  An  employer  who  continues  to 
employ  some  or  all  of  a  previous 
employer's  workforce  in  cases  involving 
a  corporate  reorganization,  merger,  or 
sale  of  stock  or  assets; 

(C)  An  employer  who  continues  to 
employ  any  employee  of  another 
employer's  workforce  where  both 
employers  belong  to  the  same  multi- 
employer association  and  the  employee 
continues  to  work  in  the  same 
bargaining  unit  under  the  same 
collective  bargaining  agreement.  For 
purposes  of  this  section,  any  agent 
designated  to  complete  and  maintain 
the  Form  1-9  and  attachments  must 
record  the  employee's  date  of  hire  and/ 
or  termination  each  time  the  employee 
is  hired  and/or  terminated  by  an 
employer  of  the  multi-employer 
association;  or 

(D)  An  individual  is  engaged  in 
seasonal  employment. 

(2)  The  employer  who  is  claiming  that 
an  individual  is  continuing  in  his  or  her 
employment  must  also  establish  that  the 
individual  is  expected  to  resume 
employment  at  all  times  and  that  the 


individual's  expectation  is  reasonable. 
Whether  an  individual's  expectation  is 
reasonable  will  be  determined  on  a  case- 
by-case  basis  taking  into  consideration 
several  factors.  Factors  which  would 
indicate  that  an  individual  has  a 
reasonable  expectation  of  employment 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  individual  in  question  was 
employed  by  the  employer  on  a  regular 
and  substantial  basis.  A  determination 
of  a  regular  and  substantial  basis  is 
established  by  a  comparison  of  other 
workers  who  are  similarly  employed  by 
the  employer; 

(ii)  The  individual  in  question 
complied  with  the  employer's 
established  and  published  policy 
regarding  his  or  her  absence; 

(iii)  The  employer's  past  histbry  of 
recalling  absent  employees  for 
employment  indicates  a  likelihood  that 
the  individual  in  question  will  resume 
employment  with  the  employer  within 
a  reasonable  time  in  the  future; 

(iv)  The  former  position  held  by  the 
individual  in  question  has  not  been 
taken  permanently  by  another  worker; 

(v)  "The  individual  in  question  has  not 
sought  or  obtained  benefits  during  his  or 
her  absence  from  employment  with  the 
employer  that  are  inconsistent  with  an 
expectation  of  resuming  employment 
with  the  employer  within  a  reasonable 
time  in  the  future.  Such  benefits 
include,  but  are  not  limited  to, 
severance  and  retirement  benefits; 

(vi)  The  financial  condition  of  the 
employer  indicates  the  ability  of  the 
employer  tO  permit  the  individual  in 
question  to  resume  emplojrment  within 
a  reasonable  time  in  the  future;  or 

(vii)  The  oral  and/or  written 
communication  between  the  employer, 
the  employer's  supervisory  employees 
and  the  individual  in  question  indicates 
that  it  is  reasonably  likely  that  the 
individual  in  question  will  resume 
employment  with  the  employer  within 
a  reasonable  time  in  the  future. 

(b)  Employment  verification 
requirements  in  the  case  of  an 
individual  who  was  previously 
employed — (1)  Hired  within  3  years 
from  the  date  of  the  previously 
completed  Form  1-9.  An  employer  that 
hires  an  individual  previously 
employed  by  the  employer  vtdthin  3 
years  of  the  date  of  the  initial  execution 
of  a  previously  completed  Form  1-9 
relating  to  the  individual  which  meets 
the  requirements  set  forth  in  §§  274a.2 
through  274a.4  may  (instead  of 
completing  a  new  Form  1-9)  inspect  the 
previously  completed  Form  1-9  and  all 
attachments  (described  in  §  274a. 4(b)). 

(i)  If  the  Form  1-9  and  attachments 
relate  to  the  individual,  and  the 


individual  continues  to  be  authorized 
for  employment,  the  previously 
completed  Form  1-9  is  sufficient  for 
purposes  of  section  274A(b)  of  the  Act. 
(ii)  If  the  previously  completed  Form 
1-9  indicates  that  the  individual  is  no 
longer  authorized  for  employment,  the 
employer  must  reverify  in  accordance 
with  §  274a.2(d);  otherwise,  the 
individual  may  no  longer  be  employed. 

(iii)  The  employer  must  retain  the 
previously  completed  Form  1-9  and 
attachments  for  a  period  of  3  years 
commencing  from  the  date  of  the  initial 
execution  of  the  Form  1-9  or  1  year  after 
the  individual's  employment  is 
terminated,  whichever  is  later. 

(2)  Hired  more  than  3  years  after  the 
date  of  the  previously  executed  Form  1- 
9.  An  employer  that  hires  an  individual 
previously  employed  by  the  employer 
more  than  3  years  after  the  date  of  the 
initial  execution  of  a  previously 
completed  Form  1-9  relating  to  the 
individual  must  complete  a  new  Form 
1-9  in  compliance  with  the 
requirements  of  §§  2  74a.  2  through 
274a.4. 

(c)  Employment  verification 
requirements  in  the  case  of  recruiting  or 
referring  for  a  fee  an  individual  who  was 
previously  recruited  or  referred — (1) 
Recruited  or  referred  within  3  years 
from  the  date  of  the  previously 
completed  Form  1-9.  A  recruiter  or 
referrer  for  a  fee  that  recruits  or  refers 
an  individual  previously  recruited  or 
referred,  by  the  recruiter  or  referrer  for 
a  fee  within  3  years  of  the  date  of  the 
initial  execution  ofthe  Form  1-9  relating 
to  the  individual  which  meets  the 
requirements  set  forth  in  §§  274a.2 
through  274a.4  may  (instead  of 
completing  a  new  Form  1-9  inspect  the 
previously  completed  Form  1-9  and  all 
attachments  (described  in  §  274a.4(b)). 

(i)  If  the  Form  1-9  and  attachments 
relate  to  the  individual,  and  the 
individual  continues  to  be  authorized 
for  employment,  the  previously 
completed  Form  1-9  is  sufficient  for 
purposes  of  section  274a(b)  of  the  Act. 

(ii)  If  the  previously  completed  Form 
1-9  indicates  that  the  individual's 
employment  authorization  has  expired, 
the  recruiter  or  referrer  for  a  fee  must 
reverify  in  accordance  vidth  §  274a. 2(d); 
otherwise  the  individual  may  no  longer 
be  recruited  or  referred. 

(iii)  The  recruiter  or  referrer  for  a  fee 
must  retain  the  previously  completed 
Form  1-9  and  attachments  for  a  period 
of  3  years  from  the  date  of  the  rehire. 

(iv)  The  reverification  requirements  in 
§  274a. 2(d)  do  not  apply  to  recruiters  or 
referrers  for  a  fee  except  as  provided  in 
paragraph  (c)(l)(ii)  of  this  section. 

(2)  Recruited  or  referred  more  than  3 
years  after  the  date  of  the  previously 


executed  Form  1-9.  A  recruiter  or 
referrer  for  a  fee  that  recruits  or  refers 
an  individual  previously  recruited  or 
referred  by  the  recruiter  or  referrer  for 
a  fee  more  than  3  years  after  the  date  of 
the  initial  execution  of  a  previously 
completed  Form  1-9  relating  to  the 
individual  must  complete  a  new  Form 
1-9  in  compliance  with  the 
requirements  of  §§  274a.2  through 
274a.4. 

7.  Section  274a.6  is  revised  to  read  as 
follows: 

§  274a.6    What  happens  when  ttie 
Government  asl(s  to  Inspect  Forms  1-07    - 

(a)  Notice  of  inspection.  Officers  of 
the  Service,  the  Office  of  Special 
Counsel  for  Immigration-Related  Unfair 
Employment  Practices,  or  the 
Department  of  Labor  may  inspect  the 
Forms  1-9,  and  all  attachments 
described  in  §  274a. 4(b),  after  providing 
at  least  3  days'  notice  to  any  person  or 
entity  required  to  retain  Forms  1-9. 

(b)  Obligation  to  make  records 
available— {\)  In  general.  At  the  time  of 
inspection,  the  Forms  1-9  and  all 
attachments  must  be  made  available  in 
their  original  form  or  on  microfilm  or 
microfiche  at  the  location  where  the 
request  for  production  was  made.  If  the 
Forms  1-9  and  attachments  are  kept  at 
another  location,  the  person  or  entity 
must  inform  the  officer  of  the  Service, 
the  Special  Counsel  for  Immigration- 
Related  Unfair  Employment  Practices, 
or  the  E)epartment  of  Labor  of  the 
location  where  the  forms  are  kept  and 
make  arrangements  for  the  inspection. 
Inspections  may  be  performed  at  a 
Service  office. 

(2)  Standards  for  submitting 
microfilm  or  microfiche.  The  following 
standards  shall  apply  to  Forms  1-9  and 
attachments  presented  on  microfilm  or 
microfiche  submitted  to  an  officer  of  the 
Service,  the  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices,  or  the 
Department  of  Labor:  Microfilm  when 
displayed  on  a  microfilm  reader 
(viewer)  or  reproduced  on  paper  must 
exhibit  a  high  degree  of  legibility  and 
readability.  For  this  purpose,  legibility 
is  defined  as  the  quality  of  a  letter  or 
numeral  which  enables  the  observer  to 
positively  and  quickly  identify  it  to  the 
exclusion  of  all  other  letters  or 
numerals.  Readability  is  defined  as  the 
quality  of  a  group  of  letters  or  numerals 
being  recognizable  as  words  or  whole 
numbers.  A  detailed  index  of  all 
microfilmed  data  shall  be  maintained 
and  arranged  in  such  a  manner  as  to 
permit  the  immediate  location  of  any 
particular  record.  It  is  the  responsibility 
of  the  employer,  or  recruiter  or  referrer 
for  a  fee: 
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(i)  To  provide  for  the  processing, 
storage,  and  maintenance  of  all 
microRlin.  and 

(ii)  To  be  able  to  make  the  contents 
thereof  available  as  required  by  law.  The 
person  or  entity  presenting  the 
microfilm  will  make  available  a  reader- 
printer  at  the  examination  site  for  the 
ready  reading,  location,  and 
reproduction  of  any  record  or  records 
being  maintained  on  microfilm.  Reader- 
printers  made  available  to  an  officer  of 
the  Service,  the  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices,  or  the 
Department  of  Labor  shall  provide 
safety  features  and  be  in  clean 
condition,  properly  maintained,  and  in 
good  working  order.  The  reader-printers 
must  have  the  capacity  to  display  and 
print  a  complete  page  of  information.  A 
person  or  entity  who  is  determined  to 
have  failed  to  comply  with  the  criteria 
established  by  this  regulation  for  the 
presentation  of  microfilm  or  microfiche 
to  the  Service,  the  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices,  or  the 
Department  of  Labor,  and.  at  the  time  of 
the  inspection,  does  not  present  a 
properly  completed  Form  1-9  with 
attachments  for  the  employee,  is  in 
violation  of  section  274A(a)(l)(B)  of  the 
Act  and  S§  274a.2  through  274a.6. 

(3)  Recruiters  or  referrers.  A  recruiter 
or  referrer  for  a  fee  who  has  designated 
an  employer  to  complete  the 
employment  verification  procedures 
may  present  a  photocopy  of  the  Form  I- 
9  and  attachments  instead  of  presenting 
the  Form  1-9  and  attachments  in  its 
original  form  or  on  microfiche,  as  set 
foithin§274a.2(b)(3). 

(c)  Compliance  wit/i  inspectioit.  Any 
refusal  or  delay  in  presentation  of  the 
Form  1-9  and  attachments  for  inspection 
is  a  violation  of  the  retention 
requirements  as  set  forth  in  section 
274A(b)(3)oftheAct. 

(d)  Use  of  subpoena  authority.  No 
subpoena  or  warrant  shall  be  required 
for  an  inspection  under  this  section,  but 
the  use  of  such  enforcement  tools  is  not 
precluded.  Any  Service  officer  listed  in 
%  287.4  of  this  chapter  may  compel 
production  of  the  Forms  1-9  and 
attachments  by  issuing  a  subpoena  if  the 
person  or  entity  has  not  complied  with 

a  request  to  present  the  Forms  1-9  and 
attachments.  Prior  to  the  filing  of  a 
complaint  under  28  CFR  part  68.  any 
Service  officer  listed  in  §  287.4  of  this 
chapter  may  compel  by  subpoena  the 
attendance  of  witnesses  and  production 
of  any  evidence,  including  but  not 
limited  to  Forms  1-4  and  attachments. 
Nothing  in  this  section  is  intended  to 
limit  the  Service's  subpoena  power 


under  sections  235(d)(4)  or  274A(e) 
(2)(C)ofthe  Act. 

8.  Section  274a.  7  is  revised  to  read  as 
follows: 

f274e.7    Whet  is  the  prohibition  on  hirtng 
or  contracting  wHh  unaulhoriasd  alien*  and 
wttat  defanae  can  b*  dalmad? 

(a)  Prohibition  on  the  hiring  and 
continuing  employment  of  unauthorized 
ahens.  A  person  or  entity  who  hires,  or 
recruits  or  refers  for  a  fee,  an  individual 
after  November  6, 1986,  and  who  has 
actual  or  constructive  knowledge  that 
the  individual  is  unauthorized  to  work, 
is  in  violation  of  section  274A(a)  (1)(A) 
of  the  Act.  A  person  or  entity  who 
continues  to  employ  an  individual  hired 
after  November  6, 1986,  and  who  has 
actual  or  constructive  knowledge  that 
the  individual  is  or  has  become 
unauthorized,  is  in  violation  of  section 
274A(a)(2)oftheAct. 

(b)  Use  of  labor  througft  contract.  Any 
person  or  entity  who  uses  a  contract, 
subcontract,  oi  exchange  entered  into, 
renegotiated,  or  extended  after 
November  6. 1986.  to  obtain  the  labor  or 
services  of  an  alien  in  the  United  States 
who  has  actual  or  constructive 
knowledge  that  the  alien  is  an 
unauthorized  alien  with  respect  to 
performing  such  labor  or  services,  shall 
be  considered  to  have  hired  the  alien  for 
employment  in  the  United  States  in 
violation  of  section  274A(a)(l)(A)  of  the 
Act. 

(c)  Good  faith  defense  to  charge  of 
knowingly  hiring  an  unauthorized  alien. 
A  person  or  entity  who  shows  good  foith 
compliance  with  the  employment 
verification  requirements  of  §  §  274a.2 
through  274a.6  shall  have  established  a 
rebuttable  affirmative  defense  that  the 
person  or  entity  has  not  violated  section 
274A(a)(l)(A)  of  the  Act  with  respect  to 
such  hiring,  recruiting,  or  referral. 

9.  Section  274a.8  is  revised  to  read  as 
follows: 


f274a.t   Whataratharsqulramentaof 


to 


aUgMUty  of  Indivlduaia  lelerrad  for 
•mploymanlby  ttw  agency? 

(a)  General.  Under  sections  274A(a)(5) 
and  274A(b)  of  the  Act.  a  state 
employment  agency  as  defined  in 
§  274a.l  may,  but  is  not  required  to, 
verify  identity  and  employment 
eligibility  of  individual  referred  for 
employment  by  the  agency.  However, 
should  a  state  employment  agency  ^ 
choose  to  do  so,  it  must: 

(1)  Cohiplete  the  verification  process 
in  accordance  with  the  requirements  of 
§§  274a.2  through  274a.6  provided  that 
the  individual  may  not  present  receipts, 
as  set  forth  in  §  274a.3(d),  in  lieu  of 


dociunents  in  order  to  complete  the 
verification  process;  and 

(2)  Complete  the  verification  process 
prior  to  referral  for  all  individuals  for 
whom  a  certification  is  required  to  be 
issued  under  paragraph  (c)  of  this 
section. 

(b)  Compliance  with  the  provisions  of 
section  274A  of  the  Act.  A  state 
employment  agency  which  chooses  to 
verify  employment  eligibility  of 
individuals  according  to  §§  274a.2 
through  274a.6  shall  comply  with  all 
provisions  of  section  274A  of  the  Act 
and  the  regulations  issued  thereunder. 

(c)  State  employment  agency 
certi/icotjon.— (1)  A  state  employment 
agency  which  chooses  to  verify 
employment  eligibility  according  to 
paragraph  (a)  of  this  section  shall  issue 
to  an  employer  who  hires  an  individual 
referred  for  employment  by  the  agency, 
a  certification  as  set  forth  in  paragraph 
(d)  of  this  section.  The  certification  shall 
be  transmitted  by  the  state  employment 
agency  directly  to  the  employer, 
personally  by  an  agency  official,  or  by 
mail,  so  that  it  will  be  received  by  the 
employer  writhin  21  business  days  of  the 
date  that  the  refierred  individual  is 
hired.  In  no  case  shall  the  certification 
be  transmitted  to  the  employer  firom  the 
state  employment  agency  by  the 
individiul  referred.  During  this  period: 

(i)  The  )ob  order  or  other  appropriate 
referral  form  issued  by  the  state 
employment  agency  to  the  employer,  on 
behalf  of  the  individual  who  is  referred 
and  hired,  shall  serve  as  evidence,  with 
respect  to  that  individual,  of  the 
employer's  compliance  with  the 
provisions  of  section  274A(a)(l)(B)  of 
the  Act  and  the  regulations  issued 
thereimder. 

(ii)  In  the  case  of  a  telephonically 
authorized  job  referral  by  the  state 
employment  agency  to  the  employer,  an 
appropriate  annotation  by  the  employer 
shall  be  made  and  shall  serve  as 
evidence  of  the  job  order.  The  employer 
should  retain  the  document  containing 
the  annotation  where  the  employer 
retains  Forms  1-9. 

(2)  Job  orders  or  other  referrals, 
including  telephonic  authorizations, 
which  are  used  as  evidence  of 
compliance  under  paragraph  (c)(l)(i)  of 
this  section  shall  contain: 

(i)  The  name  of  the  referred 
individual; 

(ii)  The  date  of  the  referral: 

(iii)  The  job  order  number  or  other 
applicable  identifying  niunber  relating 
to  the  referral; 

(iv)  The  name  and  title  of  the  referring 
state  employment  agency  official;  and 

(v)  The  telephone  number  and 
address  of  the  state  employment  agency. 


(3)  A  state  employn.ent  agency  shall 
not  be  required  to  verify  employment     . 
eligibility  or  to  issu?  a  certification  to  an 
employer  to  whom  tne  agency  referrod 
an  individual  if  the  individual  is  hired 
for  a  period  of  employment  not  to 
exceed  3  days  in  duration.  Should  a 
state  agency  choose  to  verify 
employment  eligibility  and  to  issue  a 
certification  to  an  employer  relating  to 
an  individual  who  is  hired  for  a  {>eriod 
of  employment  not  to  exceed  3  days  in 
duration,  it  must  verify  emplojrment 
eligibility  and  issue  certifications 
relating  to  all  such  individuals.  Should 
a  state  employment  agency  choose  not 
to  verify  employment  eligibility  or  issue 
certifications  to  employers  who  hire,  for 
a  period  not  to  exc&sd  3  days  in 
duration,  agency-referred  individuals, 
the  agency  shall  notify  employers  that, 
as  a  matter  of  policy,  it  does  not  perform 
verifications  for  individuals  hired  for 
that  length  of  time,  and  that  the 
employers  must  complete  the  identify 
and  employment  eligibility 
requirements  under  §§  2  74a.  2  through 
274a.6.  Such  notification  may  be 
incorporated  into  the  job  order  or  other 
referral  form  utilized  by  the  state 
employment  agency  as  appropriate. 

(4)  An  employer  to  whom  a  state 
employment  agency  issues  a 
certification  relating  to  an  individual 
referred  by  the  agency  and  hired  by  the 
employer,  shall  be  deemed  to  have 
complied  with  the  verification 
requirements  of  §§  2  74a.  2  through 
274a.6  provided  that  the  employer: 

(i)  Reviews  the  identifying 
information  contained  in  the 
certification  to  ensure  that  it  pertains  to 
the  individual  hired; 

(ii)  Observes  the  signing  of  the 
certification  by  the  individual  at  the 
time  of  its  receipt  by  the  employer  as 
provided  for  in  paragraph  (d)(13)  of  this 
section; 

(iii)  Complies  with  the  provisions  of 
§  274a.2(d)  by  either: 

(A)  Updating  the  state  employment 
agency  certification  in  lieu  of  Form  1-9, 
upon  expiration  of  the  employment 
authorization  date,  if  any,  which  was 
noted  on  the  certification  issued  by  the 
state  employment  agency  under 
paragraph  (d)(ll)  of  this  section;  or 

(B)  By  no  longer  employing  an 
individual  upon  expiration  of  his  or  her 
employment  authorization  date  noted 
on  the  certification; 

(iv)  Retains. the  certification  in  the 
same  manner  prescribed  for  Form  1-9 
and  attachments  in  §  274a.4,  to  wit,  3 
years  after  the  date  of  the  hire  or  1  year 
after  the  date  the  individual's 
employment  is  terminated,  whichever  is 
later;  and 


(v)  Makes  it  available  for  inspection  to 
officers  of  the  Service  or  the  Department 
of  Labor,  according  to  the  provisions  of 
section  274A(b)(3)  of  the  Act,  and 
§274a.6. 

(5)  Failure  by  an  employer  to  comply 
with  the  provisions  of  paragraph 
(c)u)(iii)  of  this  section  shall  constitute 
a  violation  of  section  274(a)(2)  of  the 
Act  and  shall  subject  the  employer  to 
the  penalties  contained  in  section 
274A(e)(4)  of  the  Act,  and  §  274a.ll. 

(d)  Standards  for  state  employment 
agency  certifications.  All  certifications 
issued  by  a  state  employment  agency 
under  paragraph  (c)  of  Uiis  section  shall 
conform  to  the  following  standards. 
They  must: 

(1)  Be  issued  on  official  agency 
letterhead; 

(2)  Be  signed  by  an  appropriately 
designated  official  of  the  agency; 

(3)  Bear  a  date  of  issuance; 

(4)  Contain  the  employer's  name  and 
address; 

(5)  State  the  name  and  date  of  birth  of 
the  individual  referred; 

(6)  Identify  the  position  or  type  of 
employment  for  which  the  individual  is 
referred; 

(7)  Bear  a  job  order  number  relating  to 
the  position  or  type  of  employment  for 
which  the  individual  is  referred; 

(8)  Identify  the  document  or 
documents  presented  by  the  individual 
to  the  state  employment  agency  for  the 
purposes  of  identity  and  employment 
eligibility  verification: 

(9)  State  the  identifying  ntunber  of 
numbers  of  the  docimient  or  documents 
described  in  paragraph  (d)(8)  of  this 
section; 

(10)  Certify  that  the  agency  has 
complied  with  the  requirements  of 
section  274A(b)  of  the  Act  concerning 
verification  of  the  identify  and 
employment  eligibility  of  the  individual 
referred,  and  has  determined  that,  to  the 
best  of  the  agency's  knowledge,  the 
individual  is  authorized  to  work  in  the 
United  States: 

(11)  Clearly  state  any  restrictions, 
conditions,  expiration  dates,  or  other 
limitations  wlUch  relate  to  the 
individual's  employment  eligibility  in 
the  United  States,  or  contain  an 
affirmative  statement  that  the 
employment  authorization  of  the 
referred  individual  is  not  restricted; 

(12)  State  that  the  employer  is  not 
required  to  verify  the  individual's 
identity  or  employment  eligibility,  but 
must  retain  the  certification  in  lieu  of 
Form  1-9; 

(13)  Contain  a  space  or  a  line  for  the 
signature  of  the  referred  individual, 
requiring  the  individual  under  (>enalty 
of  perjury  to  sign  his  or  her  name  before 


the  employer  at  the  time  of  receipt  of 
the  certification  by  the  employer;  and 

(14)  State  that  counterfeiting, 
falsification,  unauthorized  issuance,  or 
alteration  of  the  certification  constitutes 
a  violation  of  Federal  law  under  18 
U.S.C.  1546. 

(e)  Retention  of  Form  1-9  by  state 
employment  agencies.  A  Form  1-9 
utilized  by  a  state  employment  agency 
in  verifying  the  identity  and 
employment  eligibility  of  an  individual 
under  §§  274a.2  through  274a.6  must  be 
retained  by  a  state  employment  agency 
for  a  period  of  3  years  fixim  the  date  that 
the  individual  was  last  referred  by  the 
agency  and  hired  by  an  employer.  A 
state  employment  agency  may  retain  a 
Form  1-9  either  in  its  original  form,  or 
on  microfilm  or  microfiche. 

(f)  Retention  of  state  employment 
agency  certifications.  A  certification 
issued  by  a  state  employment  agency 
under  this  section  shall  be  retained: 

(1)  By  a  state  employment  agency,  for 
a  period  of  3  years  from  the  date  that  the 
individual  was  last  referred  by  the 
agency  and  hired  by  an  employer,  and 
in  a  manner  to  be  determined  by  the 
agency  which  will  enable  the  prompt 
retrieval  of  the  information  contained 
on  the  original  certification  for 
comparison  with  the  relating  Form  1-9; 

(2)  By  the  employer,  in  the  original 
form,  and  in  the  same  manner  and 
location  as  the  employer  has  designated 
for  retention  of  Forms  1-9,  and  for  the 
period  of  time  provided  in  paragraph 
(c)(4)(iv)  of  this  section. 

(g)  State  employment  agency 
verification  requirements  in  the  case  of 
an  individual  who  was  previously 
referred  and  certified.  When  a  state 
employment  agency  refers  an  individual 
for  whmn  the  verification  requirements 
have  been  previously  complied  with 
and  a  Form  1-9  completed,  the  agency 
shall  inspect  the  previously  completed 
Form  1-9: 

(1)  If,  upon  inspection  of  the  Form, 
the  agency  determines  that  the  Form  I- 
9  pertains  to  the  individual  and  that  the 
individual  remains  authorized  to  be 
employed  in  the  United  States,  no 
additional  verification  need  be 
conducted  and  no  new  Form  1-9  need 
be  completed  prior  to  issuance  of  a  new 
certification  provided  that  the 
individual  is  referred  by  the  agency 
within  3  years  of  the  execution  of  the 
initial  Form  1-9. 

(2)  If,  upon  inspection  of  the  Form, 
the  agency  determines  that  the  Form  I- 
9  pertains  to  the  individual  but  that  the 
individual  does  not  appear  to  be 
authorized  to  be  employed  in  the  United 
States  based  on  restrictions,  expiration 
dates,  or  other  conditions  annotated  on 
the  Form  1-9,  the  agency  shall  not  issue 
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a  certification  unless  the  agency  follows 

the  updating  procedures  under 

§  274a.2(d)  of  this  part;  otherwise  the 

individual  may  no  longer  be  referred  for 

employment  by  the  state  employment 

agency. 

(3)  For  the  purposes  of  retention  of 
the  Form  1-9  by  a  state  employment 
agency  under  paragraph  (e)  of  this 
section,  for  an  individual  previously 
referred  and  certified,  the  state 
employment  agency  shall  retain  the 
Form  for  a  period  of  3  years  from  the 
date  that  the  individual  is  last  referred 
and  hired. 

(h)  Employer  verification 
requirements  in  the  case  of  an 
individual  who  was  previously  referred 
and  certified.  When  an  employer  rehires 
an  individual  for  whom  the  verification 
and  certification  requirements  have 
been  previously  complied  with  by  a 
state  employment  agency,  the  employer 
shall  inspect  tbe  previously  issued 
certification. 

(1)  If,  upon  inspection  of  the 
certification,  the  employer  determines 
that  the  certification  pertains  to  the 
individual  and  that  the  individual 
remains  authorized  to  be  employed  in 
the  United  States,  no  additional 
verification  need  be  conducted  and  no 
new  Form  1-9  or  certification  need  be 
completed  provided  that  the  individual 
is  rehired  by  the  employer  within  3 
years  of  the  issuance  of  the  initial 
certification,  and  that  the  employer 
follows  the  same  procedures  for  the 
certification  which  pertain  to  Form  1-9. 
as  specified  in  §  274a.5(b)(l)(i). 

(2)  If,  upon  inspection  of  the 
certification,  the  employer  determines 
that  the  certification  p)ertains  to  the 
individual  but  that  the  certification 
reflects  restrictions,  expiration  dates,  or 
other  conditions  which  indicate  that  the 
individual  no  longer  appears  authorized 
to  be  employed  in  the  United  States,  the 
employer  shall  verify  that  the  individual 
remains  authorized  to  be  employed  and 
shall  follow  the  updating  procedures  for 
the  certification  which  pertain  to  Form 
1-9,  as  specified  in  §  274a.5(b)(l)(ii). 

(3)  For  the  purposes  of  retention  of 
the  certification  by  an  employer  under 
this  paragraph  for  an  individual 
previously  referred  and  certified  by  a 
state  employment  agency  and  rehired  by 
the  employer,  the  employer  shall  retain 
the  certification  for  a  period  of  3  years 
after  the  date  that  the  individual  is  last 
hired,  or  1  year  after  the  date  the 
individual's  employment  is  terminated, 
whichever  is  later. 

10.  Section  274a.9  is  revised  to  read 
as  follows: 


|274«.9    Canaperaonorentltyrequiraan 
indlviduai  to  provide  a  finanetai  guarantM 
or  Indamnity  against  po«an«al  llaMllty 
ralatad  to  tha  Mrtng.  racruMng.  or  raforring 
ofthalndlvklual? 

(a)  General.  It  is  unlawful  for  a  person 
or  other  entity,  in  hiring  or  recruiting  or 
referring  for  a  fee  for  employment  of  an 
individual,  to  require  the  individual  to 
post  a  bond  or  security,  to  pay  or  agree 
to  pay  an  amount,  or  otherwise  to 
provide  a  financial  guarantee  or 
indemnity,  against  any  potential 
liability  arising  under  this  part  relating 
to  such  hiring,  recruiting,  or  referring  of 
the  individual.  However,  this 
prohibition  does  not  apply  to 
performance  clauses  which  are 
stipulated  by  agreement  between 
contracting  parties. 

(b)  Penalty.  Any  person  or  other  entity 
who  requires  any  individual  to  post  a 
bond  or  security  as  stated  in  this  section 
shall,  after  notice  and  opportunity  for  an 
administrative  hearing  in  accordance 
with  section  274A(e)(3)(B)  of  the  Act,  be 
subject  to  a  civil  fine  of  $1,000  for  each 
violation  and  to  an  administrative  oMer 
requiring  the  return  to  the  individual  of 
any  amounts  received  in  violation  of 
this  section  or,  if  the  individual  cannot 
be  located,  to  the  general  fund  of  the 
Treasury. 

11.  Section  274a.l0  is  revised  to  read 
as  follows: 

f274a.l0    How  are  Invaatlgationa  Mtiatad 
and  amployara  notiflad  of  vtotationa? 

(a)  Procedures  for  the  filing  of 
complaints.  Any  person  or  entity  having 
knowledge  of  a  violation  or  potential 
violation  of  section  274A  of  the  Act  may 
submit  a  signed,  written  complaint  in 
person  or  by  mail  to  the  Service  office 
having  jurisdiction  over  the  business  or 
residence  of  the  potential  violator.  The 
signed,  written  complaint  must  contain 
sufficient  information  to  identify  both 
the  complainant  and  the  potential 
violator,  including  their  names  and 
addresses.  The  complaint  should  also 
contain  detailed  factual  allegations 
relating  to  the  potential  violation 
including  the  date,  time,  and  place  of 
the  alleged  violation  and  the  specific  act 
or  conduct  alleged  to  constitute  a 
violation  of  the  Act.  Written  complaints 
may  be  delivered  either  by  mail  to  the 
appropriate  Service  office  or  by 
personally  appearing  before  any 
immigration  officer  at  a  Service  office. 

(b)  Investigation.  The  Service  may 
conduct  investigations  for  violations  on 
its  own  initiative  and  without  having 
received  a  written  complaint.  When  the 
Service  receives  a  complaint  frt>m  a 
third  party,  it  shall  investigate  only 
those  complaints  that  have  a  reasonable 
probability  of  vahdity.  If  it  is 


determined  after  investigation  that  the 
gerson  or  entity  has  violated  section 
274A  of  the  Act.  the  Service  may  issue  - 
and  serve  a  Notice  of  Intent  to  Fine  or 
a  Warning  Notice  upon  the  alleged 
violator.  Service  officers  shall  have 
reasonable  access  to  examine  any 
relevant  evidence  of  any  person  or 
entity  bein^  investigated. 

(c)  Warning  notice.  Tbe  Service  and/ 
or  the  Department  of  Labor  may  in  their 
discretion  issue  a  Warning  Notice  to  a 
person  or  entity  alleged  to  have  violated 
section  274A  of  the  Act.  This  Warning 
Notice  will  contain  a  statement  of  the 
basis  for  the  violations  and  the  statutory 
provisions  alleged  to  have  been 
violated. 

(d)  Notice  of  Intent  to  Fine.  The 
proceeding  to  assess  administrative 
penalties  under  section  274A  of  the  Act 
is  conunenced  when  the  Service  issues 
a  Notice  of  Intent  to  Fine  on  Form  I- 
763.  Service  of  this  Notice  shall  be 
accomplished  according  to  8  CFR  Part 
103.  The  person  or  entity  identified  in 
the  Notice  of  Intent  to  Fine  shall  be 
known  as  the  respondent.  The  Notice  of 
Intent  to  Fine  may  be  issued  by  an 
officer  defined  in  §  239.1(a)  of  this 
chapter  with  concurrence  of  a  Service 
attorney. 

(1)  Contents  of  the  Notice  of  Intent  to 
Fine,  (i)  The  Notice  of  Intent  to  Fine  will 
contain  the  basis  for  the  charge(s) 
against  the  respondent,  the  statutory 
provisions  alleged  to  have  been 
violated,  and  the  penalty  that  will  be 
imposed. 

(li)  The  Notice  of  Intent  to  Fine  will 
provide  the  following  advisals  to  the 
respondent: 

(A)  That  the  person  or  entity  has  the 
right  to  representation  by  counsel  of  his 
or  her  own  choice  at  no  expense  to  the 
Government; 

(B)  That  any  statement  given  may  be 
used  against  the  person  or  entity; 

(C)  Tnat  the  person  or  entity  has  the 
rig^t  to  request  a  hearing  before  an 
administrative  law  judge  under  5  U.S.C. 
554-557,  and  that  such  request  must  be 
made  within  30  days  from  the  service  of 
the  Notice  of  Intent  to  Fine; 

(D)  That  the  Service  vtrill  issue  a  final 
order  in  45  days  if  a  written  request  for 
a  hearing  is  not  timely  received  and  that 
there  will  be  no  appeal  of  the  final 
order. 

(e)  Request  for  hearing  before  an 
administrative  law  judge.  If  a 
respondent  contests  the  issuance  of  a 
Notice  of  Intent  to  Fine,  the  respondent 
must  file  with  the  Service,  within  30 
days  of  the  service  of  the  Notice  of 
Intent  to  Fine,  a  written  request  for  a 
hearing  before  an  administrative  law 
judge.  Any  written  request  for  a  hearing 
submitted  in  a  foreign  language  must  be 


accompanied  by  an  English  language 
translation.  A  request  for  a  hearing  is 
not  deemed  to  be  filed  until  received  by 
the  Service  office  designated  in  the 
Notice  of  Intent  to  Fine.  In  computing 
the  30-day  period  prescribed  by  this 
section,  the  day  of  service  of  the  Notice 
of  Intent  to  Fine  shall  not  be  included. 
If  the  Notice  of  Intent  to  Fine  was  served 
by  ordinary  mail,  5  days  shall  be  added 
to  the  prescribed  30-day  period.  In  the 
request  for  a  hearing,  the  respondent 
may,  but  is  not  required  to,  respond  to 
each  allegation  listed  in  the  Notice  of 
Intent  to  Fine. 

(f)  Failure  to  file  a  request  for  hearing. 
If  the  respondent  does  not  file  a  request 
for  a  hearing  in  writing  w\thin  30  days 
of  the  day  of  service  of  the  Notice  of 
Intent  to  Fine  (35  days  if  served  by 
ordinary  mail),  the  Service  shall  issue  a 
final  order  from  which  there  is  no 
appeal. 

12.  Section  274a.ll  is  added  to  read: 

fZ74a.ll    Wtwrt  penaWaa may ba  Impoaad 
for  violatlona? 

(a)  Criminal  penalties.  Any  person  or 
entity  which  engages  in  a  pattern  or 
practice  of  violations  of  section 
274A(a)(l)(A)  or  (a)(2)  of  the  Act  shall 
be  fined  not  more  than  $3,000  for  each 
unauthorized  alien,  imprisoned  for  not 
more  than  6  months  for  the  entire 
pattern  or  practice,  or  both, 
notwithstanding  the  provisions  of  any 
other  Federal  law  relating  to  fine  levels. 

(b)  Civil  penalties.  A  person  or  entity 
may  face  civil  penalties  for  a  violation 
of  section  274A  of  the  Act.  Civil 
penalties  may  be  imposed  by  the 
Service  or  an  administrative  law  judge 
for  violations  under  section  2  74 A  of  the 
Act.  In  determining  the  level  of  the 
penalties  that  will  be  imposed,  a  finding 
of  more  than  one  violation  in  the  course 
of  a  single  proceeding  or  determination 
will  be  counted  as  a  single  offense. 
However,  a  single  offense  will  include 
penalties  for  each  unauthorized  alien 
who  is  determined  to  have  been 
knowingly  hired  or  recruited  or  referred 
for  a  fee. 

(1)  A  respondent  found  by  the  Service 
or  an  administrative  law  judge  to  have 
knowingly  hired,  or  to  have  knowingly 


recruited  or  referred  for  a  fee,  an 
unauthorized  alien  for  employment  in 
the  United  States  or  to  have  knowingly 
continued  to  employ  an  unauthorized 
alien  in  the  United  States,  shall  be 
subject  to  the  following  order: 

(i)  To  cease  and  desist  from  such 
behavior, 

(ii)  To  pay  a  civil  fine  according  to  the 
following  schedule: 

(A)  First  offense — ^not  less  than  $250 
and  not  more  than  $2,000  for  each 
unauthorized  alien,  or 

(B)  Second  offense — not  less  than 
$2,000  and  not  more  than  $5,000  for 
each  imauthorized  alien;  or 

(C)  More  than  two  offenses — not  less 
than  $3,000  and  not  more  than  $10,000 
for  each  unauthorized  alien;  and 

(iii)  To  comply  with  the  requirements 
of  §  274a.2(b),  and  to  take  sudi  other 
remedial  action  as  appropriate. 

(2)  A  respondent  determined  by  the 
Service  (if  a  respondent  fails  to  request 
a  hearing)  or  by  an  administrative  law 
judge  to  have  failed  to  comply  with  the 
employment  verification  requirements 
as  set  forth  in  §§  274a. 2  through  274a.6, 
shall  be  subject  to  a  civil  penalty  in  an 
amount  of  not  less  than  $100  and  not 
more  than  $1,000  for  each  individual 
with  respect  to  whom  such  violation 
occurred.  In  determining  the  amount  of 
the  penalty,  consideration  shall  be  given 
to: 

(i)  The  size  of  the  business  of  the 
employer  being  charged; 

(ii)  The  good  faith  of  the  employer; 

(iii)  The  seriousness  of  the  violation; 

(iv)  Whether  or  not  the  individual  was 
an  unauthorized  alien;  and 

(v)  The  history  of  previous  violations 
of  the  employer. 

(3)  Where  an  order  is  issued  with 
respect  to  a  respondent  composed  of 
distinct,  physically  separate 
subdivisions  which  do  their  own  hiring, 
or  their  own  recruiting  or  referring  for 

a  fee  for  emplojrment  (without  reference 
to  the  practices  of,  and  under  the 
control  of,  or  common  control  with 
another  subdivision)  the  subdivision 
shall  be  considered  a  separate  person  or 
entity. 

(c)  Enjoining  pattern  or  practice 
violations.  If  the  Attorney  General  has 


reasonable  cause  to  believe  that  a  person 
or  entity  is  engaged  in  a  pattern  or 
practice  of  employment,  recruitment,  or 
referral  in  violation  of  section 
274A(a)(l)  (A)  or  (B)  of  the  Act,  the 
Attorney  General  may  bring  civil  action 
in  the  appropriate  United  States  District 
Court  requesting  relief,  including  a 
permanent  or  temporary  injunction, 
restraining  order,  or  other  order  against 
the  person  or  entity,  as  the  Attorney 
General  deems  necessary. 

(d)  Pre-enactment  provisions  for 
employees  hired  prior  to  November  7, 
1986.  The  penalty  provisions  set  forth  in 
section  274A  (e)  and  (f)  of  the  Act  for 
viqlations  of  sections  274A(a)(l)(B)  and 
274A(a)(2)  of  the  Act  shall  not  apply  to 
employees  who  were  hired  prior  to 
November  7, 1986.  and  who  are 
continuing  in  their  employment  and 
have  a  reasonable  expectation  of 
employment  and  have  a  reasonable 
expectation  of  employment  at  all  times 
(as  set  forth  in  §  274a. 5(a)),  except  those 
individuals  described  in  §§ 
274a.5(a)(vii)  and  (a)(l)(vii)  and 
(a)(l)(viii)).  For  purposes  of  this  section, 
an  employee  who  are  hired  prior  to 
November  7, 1986,  shall  lose  his  or  hers 
pre-enactment  status  if  the  employee: 

(1)  Quits;. 

(2)  Is  terminated  by  the  employer;  the 
term  termination  shall  include,  but  is  - 
not  limited  to,  situations  in  which  an 
employee  is  subject  to  seasonal 
employment. 

(3)  Is  excluded  or  deported  from  the 
United  States  or  departs  the  United 
States  under  a  grant  of  voluntary 
departure;  or 

(4)  Is  no  longer  continuing  his  or  her 
employment  (or  does  not  have  a 
reasonable  expectation  of  employment 
at  all  times)  as  set  forth  in  §  274a.5(a). 

PART  299— IMMIGRATION  FORMS 

13.  Section  299.1  is  amended  by 
adding  to  the  listing  of  forms,  in  proper 
numerical  sequence,  the  entry  for  Form 
"I-9A"  to  read  as  follows: 

1290.1    Praacribad  fonna. 


Fomi  ^4o. 


Edition  date 


Title 


I-9A 


xxxxx Employment  Eltgit>ility  Reverification. 


14.  Section  299.5  is  amended  by 
adding  to  the  listing  of  forms,  in  proper 


numerical  sequence,  the  entry  for  form 
"I-9A"  to  read  as  follows: 


§  299.5    Display  of  control  numbara. 


5310 


Federal  Register /Vol.  63.  No.  21 /Monday.  February  2.  1998 /Proposed  Rules 


INS  form  No. 


INS  form  title 


Currently 
assigned 
0MB  con- 
trol No. 


Employment  Eligibility  Reverification  , ~ 1115- 


Dated:  lanuary  22. 1998. 
Doris  MaiMBar. 

Commissioner.  Immigration  and 
Naturalization  Service. 

NolK  The  Form  1-9  and  Form  I-9A  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

MUMQ  OOOC  44t»-10-M 


Federal  Register /Vol.  63,  No.  21 /Monday,  February  2,  1998 /Proposed  Rules 


5311 


U.S.  DcpiKtMMt  of  Jutkc 
Immigraiioii  md  Naturaliaboa  Service 


OMBNo.  xxxx-xxxx 


Employment  Eligibility  Verification 


Instruction  Sheet<  Fomi  1-9  ANO  Form  l-«A 

PlEASE  READ  CA««EFUaY  BEFORE  COMPLETING  TMS  FORM. 
This  mSTmXmON  SHEET  MUST  BE  AVAHABLE  TO  PERSOWSCOMPlETINGTHa  FORM. 


■MtSMEiVloyMnlBWMi^VMIIeiliMtorm.FefnU,  li|WBpai1yiDM>lilii<tBril( 
•.mi.  Federal  law  pfOhiMsetnptoyeri  from  towMngly  hiring  gcon^ 
mA  in  aw  UniM  Stalae.  Fedarai  law  proMdes  for  dMl  nnney  penaMes  fcv  taiure  to  proper^ 

TN*v«raionaflheFonnl4rai9laoetearflervenimaf«ietonn.  Starting  xx-xx-n.  this  is  •»  only  «ereian  of  twionn  mat  may  be  used.  Thedocumenlsisladin 
Section  2  of  aietonn  are  tw  only  dKurnenls  thai  en^loyars  may  aooapt  as  evidanoeof  identity  and  ei^^  EieierFonnkSort^maytwusediran 

amployaers  aigWily  to  wort!  npiraa  and  must  be  levsrified. 


OlBcrinlnalioe  prehfeNad:  R  is  lagai  to  dtoiminate  against  any  IndMdMl.  olwr  than  an  aien  not  au^ 

lecnjiing  or  ralening  for  a  IM  because  d  thai  IndrnduaTs  national  origin  or  dllzanship  status.  Employers  cannot  spadfyvMchdocumenKs)  they  «■  accept  tram 

wawyloyee.  The  refasal  to  hire  an  Indwdust  because  ot  a  future  expifaion  date  may  also  oanstitutoaegaldtoiminalion. 


FomiM 


ilmustbecomptolBdatlhellmeamptoywienibegins.  SeclioR2 

must  be  comptatod  within  three  buainaes  days  ot  the  datoamploymant 
begins,    if  tie  paraonis  being  hired  tor  leas  than  tvaebueiness  days,  both 
Section  1  and  Section  2  must  be  ooRipietod  al  the  tme  employment  begins. 
Aitor  making  toe  oommitneni  to  hire,  an  employer  may  require  employees  to 
oompMa  the  Fonnl^  at  or  before  the  fme  employment  begins,  provided  thai 
Itie  amploysr  apples  this  reQuiremenl  unlormly. 


person  will  a  daabiMy  who  is  unable  to  produce  one  o(  the  idenlity 
documents  listod.  a  parent  or  responsMe  person  may  altost  to  the  person's 
identity.  Altar  prowfng  the  needed  assistance,  the  preparsr  or  translator 
must  read  the  aBastaton.  sign  and  dato  toe  Preparei/rranslalar  signature 
block,  and  n  in  the  raqueatad  intomaion.  See  pub.  M-274  tor  dalaled 


(1)  Read  al  the  instnictions  and  infcnnalion  on  Ms  page  and  on  the  Form  I- 
9.  (2)CompletolheinfannalionbtockinSeOton1.(3)ReadtheaBastation. 
hUlial  the  block  imicaling  the  status  thai  makes  you  elgtote  to  woric  in  the 
United  Stales. 


one  oTIMtf  lUbwinsEi.' 


I  MMt  undir  peMty  er  pwlury.  aial  I  «n 


If  you  are  a  LawU  Permanent 
priwide  your  A  number  or 


TKfS 


Resktenl  or  other  work-dulhoriZBd  alien, 
numlwr  in  the  space  indcatod. 


f  you  are  not  a  us.  dtlzan  ornalional.  or  a  Lawful  PennanenI  RaskienL  and 
your  wDili  authorization  has  an  expiraion  date.  pU  thai  date  in  the  space 
Indtoated.  (Some  tfens.  such  as  refugees,  are  not  pemnneni  resktsnts  but 
haw  worliautoorizaion  that  does  not  expire.)  (4)  Sign  and  date  the 
Efflptoyee  signature  btocfc.  (5)  Show  your  employer  one  document  from  List 
A  or  one  document  eedi  from  List  B  and  LisiC  in  Section  2.  Youmay 
choose  whKh  documents  you  wish  to  present  from  the  isls  of  aooeplabte 
documante  in  Section  Z  Also  see  the 'reoeipb  for  documents' section  on  toe 
second  page  of  these  Insltuctions.  An  emptoyer  cannot  prefer  one  document 
owarother*.  V  an  ampfoyer  refuses  to  aocapl  the  documente  you  choose  to 
*aw,  cat  toe  Ofloe  of  Spedai  Counaal  for  tovnigraKonlMated  Unfair 
Emptoymant  Practioaa  « 1-800-2S6-76B8  to  aak  about  your  ri(^ 
mtnitg:  FedtnUampmnidttfarimfriionmenltnMirfnmforliHt 
itmnm*torut»<dfali»*ajmtntslnoonnmilonfrilhlhecoitiiMionof 
IMi  Ibrm  (n  aiMKon.  a«ari(  Nfto  are  found  ft)  have  oornmlM  sucfi  acts  may 
to  su^iscf  to  nmoMf  prooaadlnpt. 


(1)  Read  al  the  inslroctions  and  information  on  this  page  and  on  the  Rxml- 
9.  (2)  Review  Sectioni  to  ensure  that  it  is  property  compMed.  Hthedateof 
hire  (iret  day  of  wort)  is  not  known  when  the  fann  is  being  compteted.  that 
date  ahouto  be  entersd  on  the  fonn  when  it  is  known,  and  the  change 
initiated  and  dated.  State  emptoymenlagenaesoompieling  the  tarni  may 
omit  the  date  of  hire.  (3)  Examine  the  documenl($)  presented  by  the 
employee.  The  emptoyee  may  chooeesMch  documents  to  present  from  toe 
isis  of  acoeptaUe  documente  in  Section  Z  You  must  accept  any  document 
or  combination  of  documente  from  Section  2  whKh  reasonably  appear  on 
their  face  to  te  gsnuine  and  to  relate  to  the  person  presenting  them.  Abo  see 
Ow 'receipte  for  documente' section  on  the  second  page  of  these 
instructions.  You  may  not  prefer  one  document  over  otters  or  ask  to  see  a 
spedfk:  document  To  do  so  couU  constitute  discrimination.  Fvmore 
infonnation  on  how  to  comply  wito  emptoyment  eligtoility  verifcation  «Htoout 
tfacriminating.cal  the  Office  of  Special  Counsel  for  Immigration-Retaled 
Unfair  Emptoymeni  Practices  M1-800-2SS415S.  Emptoyers  may.  bU  are 
not  required  to.  photocopy  the  documenl(s)  presented.  K  they  do  this,  they 
must  stiicomptate  the  Forni  1-9.  Thepholocopnsmustbealtechedtoand 
reteinedwitothefonn.  The  ooptes  may  be  used  only  for  the  verilcation 
process.  (4)  Complete  Section  2.  Fl  in  Iheintomialion  requested  for  the 
doaiment(s)  presented.  (Two  infomation  btocksareproMdedonthefomi 
for  List  A  for  use  if  the  emptoyee  presents  a  foreign  passport  with  a  stamp  or 
Fonni-94.)  The  examptebetow  shows  how  the  btockswn*)  be  oompteted 
for  a  driver's  icense.  Other  examptes  are  shewn  in  pub.  M^4. 


Driver's  UoenM 
outlying 


issued  by  a  Stale  or 


OocMwtewcp 

^1 1  ■  I  .  If  II  ■ 

CXpnmOvn 


j&-^-m9 


'^  «ffSI99 


If  the  emptoyee  needs  aasistenoe  In  oompteting  Section  1 ,  w  needs  «w  forni 
tanatatetf,  someone  may  aeaist  him  or  her.  The  employee  must  stii  initial 
and  sign  Section  Ipenonly.  If  toe  employee  is  a  minor  under  age  18  or  a 


(5)  Read  the  attestation.  (6)  Sign  and  date  toe  Emptoyer  or  Autoorized 
Representative  signature  block,  and  a  in  the  requested  Infomation. 
Jltotei- For  toe  purpose  of  oontpMtog  IMS  fomi.  toe  term 'entpfoyw' inokidas 
those  recrtABTS  and  re^vrers  for  8  tee  wr»  are  agncuturaf  associaiions. 
agricufruraf  arnpfoysrs.  or  form  labor  contrectors. 


f^monlnhmmikm  am  pub.  U-i74.  Handbook  for  ^nphytn.  T>^  pubkahon  conUna  dMka  instniclions.  Mampi^s  or 

««o^.iomatea>rflr»m.  ^.^^f^  jf  ffff  fjfff^gjtf^  li>»t  n^  h»  nm^,,,^  whmn  cn^^ 


•  MMc 
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RecelplB  for  dociMMnts 


A  ptreon  who  Is  algMB  to  «K»k.  bU  «ho  k  uniMa  to  ptovUi  •  raquirad 

document,  may  present  a  reoaipl.  The  pamn  mu(t  have  aOsitBd  in  Sectan 
llhal  he  or  sh«  IS  eigiUe  tor  amployfneni  An  empioyw  maynot  aooapl  a 
ncaif)!  r(  the  panon  vKftcalas  V  Itw  ainpioyar  has  actual  or  conslfuclive 
knonfiadgeVtallhe  parson  is  not  auttwrtzad  to  wod  Thare  ara  ttvaa  kinds  of 
actapuWa  facaipte:  (1)  A  parson  may  prasani  a  raoaipt  staMng  thai  Viay 
hava  appiad  tor  a  reptacemem  document  The  parson  must  presani  lia 
taqurad  document  w«wi  90  days  ol  the  Nre  (2)  Imngralion  and 
Nafcir^zalan  Sermx  (INS)  Amval-Oaparture  Record  (Fomi  1-94)  may  t» 
traatad  aa  a  racaipi  if «  bean  a 'Temporary  l-S6r  stamp  or  a  religaa 
admlaaion  stamp  The  tamporary  1-561  stamp  may  ba  accepted  as  a  raoaipi 
far  the  Pswwnent  Resident  Card  (Form  1-551)  The  person  must  present 
Form  1-551  «Hlhin  160  days  Of  the  hire  (3)  An  INS  Fomi  1-94  bearing  a 
rafugee  admssnn  starDp  may  be  accepted  as  a  reoe^il  tor  ettier  an 
Emptoymeni  Authonzalion  Document  (Fomi  I-7G6  w  1-6888)  or  an 
unrestnctedSooaiSecuntycard.  The  parson  must  present  the  raquirad 
document  vNthm  90  days  of  the  hire 

Nola:  &rtpto)«es  fwed  fer  toss  (hen  three  twcineu  days  musf  praaanf  tfw 
•cfuaf  docunenffsj  at  the  tone  ofhin. 


RevMMcation  (Fonn  I-0A) 


Employers  are  resportsitiie  tor  revarilying  ttw  work  authorization  tore  person 
il  Section  1  or  2  of  the  Form  1-9  indicates  that  the  mdmduaTs  employment 
audnrizatun  expras  Employers  may  eVier  complete  a  nnv  Fum  1-9  or  use 
Form  I-9A  tor  rsveriicabon.  VMschewer  torm  is  used,  rsvariltoaton  must  be 
compMsd  no  later  than  tw  date  employment  auOtottzaionei^irae.  Nihe 
fonn  used  tor  feverticaion  indcales  in  Section  1  or  2  ttat  tie  indMduafs 
ernployment  authonzainn  expires,  employers  must  again  lawerify  no  later 
than  the  expniion  dale  Employees  may  present  a  receipt  tor  rewrWcsbon, 
as  deecnbed  3bove    Nets.'  List  B  dKumenfs  ntt^  need  ID  be  (werMad 
Oocunents  presented  by  U  S.  omens  end  netanals  and  LawiU /^rmenanr 
RMkluts  an  nof  sutyacf  to  tfie  raMnScaHon /aQuwnant  WKtftinlhtctu 
of  LmM  Ptmnrt  Rntitrls  i^  pnstit  u  fmign  ptitpoit  ti0i  t- 
tsntporary  (-551  sfarrtp. 


CmflkMMe  hietnidlfMM  fcif 

(iformabon  on  this  page  and  on 
btak  n  Section  1  (3)  Read  the 
status  that  makes  you  eli^ble  to 
i.awfui  rermanent  neenern  ano 
dale,  put  that  dale  in  the  space 
signalure  block  (5)  Show  your 
document  fcom  List  C  in  Section 


UA:  (1)  Read  aa  the  instructions  and 
the  torm  I-9A.  (2)  Complete  the  mfonnabon 
attestation.  Inibal the blodindicabng the 
wok  m  the  United  Slates  If  you  are  not  a 
your  wok  au>nnza6on  has  an  expiration 
indcated  (4)  Sign  and  date  (he  Emptoyee 
employer  one  document  kun  List  A  or  one 
2ofthaFomnl-9 


PieparaffTranelalor  btetnidione  for  Form  MA:  If  someone  assists  the 
srt^toyee  in  completing  Section  1 ,  or  tratwlatos  ttw  torm.  Vial  person  must 
mad  t»  aaesiakon,  sjgn  and  dale  the  PreparerH'ranslator  signature  block. 

and  M  in  the  requested  mtormadon 


rtnekucMons  for  Form  I4A:  (1)  Read  al  tie  instmcHons  and 
infonnatianontMpagaandonthetotm  P9A.  (2)  Review  Section  1  to 
ensure  thai  it  •  property  oomplaled.  (3)  Exanine  tie  documerM(s)  presented 
by  ttw  employee  Documents  should  appear  to  be  ganume  and  to  relate  to 
the  parson  presenting  them  (4)  Fil  ri  the  ntormamn  requested  tor  the 
docunienl(s)  presented  The  example  below  shows  how  the  blocks  wouU  be 
oomptated  for  an  1-766  emptoytnent  authonzabon  document  Other 
examples  are  shown  m  pub  M-274 


Document  HBr  ^^-766 . 
Docmmnf.  j4r234S67r 


(5)RBadtiaallaalilion.  (6)  Sign  and  dale  tie  Employer  or  Autwtized 
Ksprasemtwe  syiwure  noes,  ara  ns  in  me  retfjesiea  nonnamn. 
MMs.'  For  at  tang  at  tw  Form  A9  or  Fom  AAA  iMed  tor  raMflMcattan 
'  Mktttt  tiaf  tie  MMdu^  it  not  a  Unttd  SMM  fltten  ornaltanaf,  ore 
ItwfU  ptnfiuntnl  nsHirt,  tnt  Oitl  Ihu  ntniduttt  tmployintrt  BUUnriztbon 
anpiras,  tie  arrtptoyvnusf  rsMrty  Iho  nthtidutrs  t/nptofntsnl 
authorization,  no  Mar  than  tfia  data  tftafarrfitoymanf  authorization  ej^wes. 


Retainiftg  Fonns 


Employers  must  maintain  oompMed  Forms  1-9  tor  three  years  after  tie  date 
the  person  begins  work  or  one  year  after  tie  dale  emptoymeni  is  laiminalad, 
wtiichevarislatar.  Fonns  used  tor  raMtHcation  (Fonn  1-9  or  I-6A)  must  be 
attached  to  and  rataiiied  with  ttte  origirul  Form  1-9.  Employtrs  w4w  elecl  to 
photocopy  documenis  presented  must  anach  tie  phottnopiaa  to  and  taiain 
them  sMtt  tie  Form  1-9. 


Obtaining  and  OupHcating  Fonn* 


TheFonnl-9andlieiorml-9A  may  be  obtained  in  imited  quantities  al»IS 
Dislnct  Oliioes,  or  ordered  from  ttw  INS  at  80O47O-3676  or  tie 
Superintandani  of  Oocuments,  Weshinglon,  OC  20402.  They  are  *o 
avaiaow  tor  (XHNemang  iram  ne  nemei  ai  niip./rwMw.usQO|.g(WMW. 
Cmptoyeis  may  etectronicilly  ganente  blank  torms,  provided  ttat:  tie 
resuHng  torm  is  lagtole;  there  is  no  dianga  to  the  name.  coiMnt,  or 
sequence  of  tie  data  elemenls  and  nstructnns;  rw  adiillonil  data  elements 
V  language  ara  inserted;  and  ttw  paper  ueed  meets  tie  standards  tor 
retorsion  and  produdnn  for  nspecbon  spedfied  under  8  CFR  274a.2(b). 
When  copying  or  prirting  the  Form  1-9,  Form  I-9A,  or  tiis  Insfeucbon  Sheet, 
tfw  text  may  be  reproduced  by  making  either  double  sided  or  seiglxxled 
copies.  77w  Inhvchon  afieef  must  be  aiwMife  to  at  persons  corrtplefing 


Pitvecy  Ad  NeHoe.  The  autwnty  for  ooleclittg  this  nftymabon  Is  the 
KTsngraDon  ano  wworwaty  ^g.  at  amervjea  oy  nw  imngraDon  ruKirmam 
Control  Act  of  1986.  Pub.  L99403  (8  use  1324a).  This  intonnaton  is  for 
employers  to  Mtty  the  eigUKy  of  persons  for  employment  to  preclude  ttw 
unlasAjl  hiring,  or  recruiting  or  tafetiing  tor  a  fee,  of  aiwns  eta  are  not 
authorized  to  work  in  tw  U.S  This  ntormabonwiltwued  by  employers  as 
e  record  of  ttwv  basis  tor  determirwig  ebgiblty  of  an  employae  to  work  in  ttw 
U.S  The  tonnwil  be  kept  by  ttw  employer  and  made  avaiabto  for 
inspecSon  by  officials  of  ttw  U.S.  Immgrabon  and  Naturaizabon  Senrtoe,  the 
Oepanmeni  of  Labor,  and  ttw  Oftoe  of  Speoal  Counsel  tor  Immigrabon- 
Relaled  Unfair  Emptoymeni  Practcn. 

Sutxrission  of  ttw  nformabon  requirBd  in  this  form  is  voluntary.  Howsmt,  a 
person  mey  not  begsierrtpfcijffnert  unless  tfi^  torm  is  turitpls^sd  wifhut  (he 
tm  required  by  ngtitbon  sIikb  err^ptojws  are  sutyacf  to  dvi  or  cmintl 
p«f)tlH9iifth«y(tonolconpywilh9teAcl.  Under  twPivvacy  Ad,  a  person 
may  complete  Section  1  wittnut  prowdng  ttw  Sodaf  Security  number 

wwt% Bwow.  Apron  vnamQUiiBD ivpana wicoHcnnflinDnnHDn 
1 1  dhfi^tt  s  cunvnly  mM  OMB  oontol  nunbv.  Ws  try  to  ciMli  tomw  vtd 
~1m  Vwl  wi  wcwili.  cwi  toCMiy  undtntood,  widiMtfi  MipoMlwlnM 
ibuKinonyoutopnvMiUivtliMDnialan.  OtMiMiidHeUltaMM 
I  ws  vwy  oonplnL  AoooraiiQlf .  vm  NporanQ  byraw  Iv  ni 
lisoomiMtsdaslaiDws.  ForlwFamiMc  1)lssmlNgaboU 
Iw  torm.  4  iimeK  2)  oenvtslnB  tw  kxnv  4  ninutBs;  and  3)  atsaribing  and  Mng 
(leconl  hasping)  twbim,  4  minutBS,  tor  an  average  of  12  minulSB  par  mpoiat.  For 
twFonnl-M.  1)lB8minoabauttiislona3minutss:2)camplstngtwtomi,2 
ranutSK  and  3)  sassffMng  and  Hng  (leoord  keapng)  8w  torm,  4  mnutn,  for  an 
avarsgeofSminuiaspsriespanse.  RyouheveoommsiasngstfnBtwsoCMncyaf 
t,  or  suQBSSione  tar  msling  tils  tomi  SMplsr.  ]Riu  csn  was  to  I 


£«p<re«lon  Oe«e  (U  myt^HgHSl 


DC, 


grMkx)  and  Nataalzaion  Ssrvce.  425 1  Saast  N.W..  Room  5307,  WaMngion 
20536  DeeetwstceeiptolsdFonaeKWyssddrsss. 


Fof  Kto/9  wilwimwjn  a—  pub,  kl-274,  UtiMlbook  fof  EinploywB,  This  ptiMicatfort  contiMrts  d9twl0d  nstntdioiis,  9xunipl9t  dr 


Fom  1-4  aad  Fsrai  MIA  (u-u-u) 
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u& 


Service 


OkiBNo.  xns-nn 

Employment  Eligibility  VcrifioitioB 


For, 
vMcfi  dbQanaRlIU  fteif  iff  aooapt  iiM  an 


/liMie  iM0  ■  oaring  baliw  )w  tiegli 
tmPiA.I42M,HmdbookkrEmi*ifan. 
■MnHMitvpaMfiMBifle^pMaiMMHMli^  oiikiftrsotnnBttfttMf 
TWtntmtltommlKMia^tmmmt/ttmtom^imnMtimfitK 


>  1  rote 

Ito  IdbawiBMiepsalMl 
l»M)ttia»USLaat 


forMee  alMiafanfs  or  iJiM  o/fSilM  ctoCttfiMfMs  ivfian 
comphtlnQ  tht  Fonn  t-9. 


Ptw  Neme^LMC  mra(  AtRtte  mdm^ 


Sbeel  Number  and  N«ne.Apli 


Die  Of  Birth //nonima>iVagr 


or- 

social  Secuniy  a  ropfeorST' 


flPCoda 


A  dttstn  or  nattonal  of  tt«  UniM  S(alM 
LMviui  r^armBnem  Nesnani  wp 


AneltonautlwrindtoMmk  (AaorAdmiaatonf. 


unti  (tapiraiort  dMa.  #aPPfceMe  •  monMMeyiyeer^ 


/ 


Employw'ellenahire                                                                                                     Dab /monlUJeKWr) 

Wsyrt/lVwIelDr.  CasiptNieetslteWiasctlonryou  mmi<*ilWcoe<p>Nioi>orSsctian  1. 

1  aaeet  under  penety  of  perlury.  tlwt  1  hav*  aeeieled  in  the  completnn  or  tNB  fonn  and  that,  to  the  beat  of  my  knowledge,  the  infomwtnn  ie 

wlM  Mn  OOfPML 

it 

'^      Prepaier's/rraRsiakir'sSgnaium                                                                                               Deie /nNyWMV)«VMr) 

1  Pnnt  Nanw 

Address /StrWMarrw  and  MMiterQIy.SMs.Zpaxfc)                            "~- 

S«eltoii2Lrotoc 
MMCiWCMtfpMnnffflvdKiiiiinlMtoVWM^plByw'.  OocwMNliMMfC 

UetA  OR 


LielB 


loaadaawisitiewUifA  orensdnMssttomLMS  i 
m^dwcktwatodtjiasf  toiwdDCMnsntfsl.  Uiti9ttf 


UetC 


O  iMMStateePeeeport 
card  (1-561) 

Q  DrivWsLiceneeieeued  by  estate  or 
outlying  poeeaaeion 

□  Social  Security  Account  number  card 
wittiout  employment  restilcliorw 

O  Foreign  Paaeport  with  temporary  I-SS1 

stamp 

CoiMtrv: 
a  Temporary  raeidant  card  (MeS) 

O   ID  card  iesued  by  estate  or  outlying 

possesston 

O  NabveAmertoenTribel  Document 
faauedbir 

O  rForaMansautfiorfradtowortraniyibra 

Q   1-708   Q   14888   Q   M88A 
Q  (FioraiMsau«arfzatftowor*oniyibra 

u  NauMAmi 

Q  (ForCvMd 
onytoraai 

0(«Mr-sUo 

Im  aims  MtfKviii0tf  to  NNOftr 
MoKcMVtayw^  Canadian 
waaorlDcardwiha 

amploymanc  iMu)  itw  amployar 

empwyer 
Cmm*v: 

Ooaananft 

P*w4ogrepli 

OecaHianrf. 
e^plraaoMdto 

WO  ttw  OOCUfflS 

[  of  my  knowlMlj 

ai.fta*»dMt 

It 

a»M0»dM. 

OocL*                            Em 

1  aOeet  under  paneRy  of  perjury,  that  1  have  examif 
relsla  to  ttw  emptoyee  nemed,  and  ttiat,  to  ttw  beei 

X 

nKt)  pManM  by  tha  amptoyea.  tt 
la,  tna  amplayaa  tt  afiQwla  to  woni 

Mft  the  document(s)  appear  to  be  genuine  end  to 
in  the  UnAed  States. 

DalermonlMdb)»yMJ 

t^w  Name 

Company  flame  end  Addrese  fStraaf  Mmw  and  Mumtor.  Oly.  Siafo.2)Poodit) 

Fam  M  (mv  n-a-on) 
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Iraoignliaa  and  N«afalizaiM  Service 


OMBNo.  xxxx-xxxx 

EmploymeBt  Eligibility  RgverHlcatioB 


unov  pwiaiy  m  pM|Uiy,  swi  i  am  (Mmr  onv  or  nv  rmdmwiq/. 
A  UmM  Pwinewnt  ReiMint  (^ ) 


AnalMiaultwftMdiDwoik  (MiorA*niMiM0 

» 

until  (nflnHon  dMt,  m  tpptcwb^  -  fnufrif^fUvji^Mpef^  _ 

/     / 

X 

EmfNoyw's  wgnekM 

Mio  cinoinffMii|iyM^ 

•• 

X. 

w^amfrmMimr:  Oampim  mid  tign  (hit  $iclionifOttmaitMm  9m  conifltbone/Stdionl.  1  allMt.  under  peiM 
iMsd  in  Ih9  oovnp'stto'*  o'  Mb  fofm  and  ttMC  to  9w  bMt  of  my  knovrtodo',  ttto  inioniMlion  is  Mio  ond  oofvod. 

lyorpMtury.ttMilhaM 

Print  Plonw 


jamsrjsfS!nB!srsiffT9SREsra^rsBsrxpvsasr 


I  aOMtTinlw  paiwRyorpSJwy^M 
gwwin*  and  to  r«M«  to  ttw  •mptoyaa 


•mninsd  ttw  documwit  prMcntod  by  the  wnptoyaa,  thai  Itw  docuniawt  appaars  to  ba 
and  ttwl.  to  tfta  baat  of  my  kiKMHadga.  ttw  amptoyaa  ia  aigibla  to  vMNfc  in  ttw  UnNad 


X 


nepraaarMaewa  DaiBf# 

CorTvMnyNwnaendAddnM  /SKW  Nvfw  and  Uimbar.  Oy.  SWe.  2PoodbJ 


Ssclfoft  f  • 


A 
An 


panaRy  of  partury.  thai  I  am  (inMai  one  of  Om  feiOMwig); 
IM ) 


J 


■tenwioiorindtoawrh  (A«  or  AdmiMion  • . 


J 


urttlfMvratandMe.  #4npieaM»-montfkt«e)«VMO  _ 

/          / 

EMpioyoo'o  VQnoiufv 

Oato  f«wonlf»qe»»VMr? 

^^iPTW^1>»wo<iiBi   liaMtundorponotyofponury.thtlha^oooii 
knowtodQO,  ttio  infonnolKvi  !•  tnio  and  cofroct 

ied  in  Vie  oompieaon  of  Itiie  tofm  end  Ifwi.  to  ttw  beel  of  my 

« 

Piaperaf  tfTrenilelor't  &gneluf> 

Mie  fiiMiaMjaji^fleao 

wini  Nemo 


Secsovy  2. 
OoeuMMfrt  TWa: 


UAm»fShmlNmmandNumimr.ay.SU».2k>CSBtr 


: 


Ooewnanf  ir 


I  aOaal.  undar  panaNy  of  pai}ury.  that  I 
ganuma  and  to  relala  to  ttiaamptoyaa 


axaminad  tha  documant  prasantod  by  Itia 
and  thai,  to  the  bast  of  my  knowtodga.  tha 


ExptmOonDttttmrni^:^^   I      I 


tftal  ttta  documant  appaara  to  ba 
amptoyaa  ia  aigMa  to  work  in  ttia  Unitod 


aignatttfa  off  Ewipiayef  or  Auaiorteed 


Dale  {nujiiBiAM^/^f9t/) 


rrww  mrrw 


FomMA 


()U'U|.«X) 


IFR  Doc  9a-2124  Filed  1-30-98;  8:45  am) 
aauNO  ooof  mio-m-c 
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NUCLEAR  REQULATORY  . 
C0MMISSK3N 

10CFRPaft2 
WH  3150-AF88 

Procedures  Applicable  to  Proceedltifls 
for  the  leeuatice  of  Uceftaes  fOr  the 
Receipt  of  High-l-evei  Radioecthre 
Watte  at  a  Geologic  Repository 

agency:  Nuclear  RegulatCHy 

Commission. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period. 

summary:  On  November  13, 1997  (62  PR 
60789).  the  NRC  published  for  public 
comment  a  proposed  rule  to  amend  the 
Rules  of  Practice  for  the  licensing 
proceeding  on  the  disposal  of  high-level 
radioactive  waste  at  a  geologic 
repository  (HLW  proceeding).  The 
comment  period  for  this  proposed  rule 
was  scheduled  to  expire  on  January  27, 
1997.  In  a  letter  dated  December  31, 
1997,  and  received  by  NRC  on  January 
12, 1998,  a  representative  of  Clark 
Coimty,  Nevada,  requested  a  30  to  60- 
day  extension  of  the  comment  period. 
This  extension  is  requested  to  allow 
Clark  Coimty,  Nevada,  and  other 
affected  units  of  local  government, 
whose  fimding  for  participation  in  the 
HLW  proceeding  has  only  recently  been 
restored,  sufficient  time  to  review  the 
proposed  rule  and  submit  comments.  In 
response  to  this  request,  the  NRC  has 
decided  to  extend  the  comment  period 
for  60  days. 

dates:  The  comment  period  has  been 
extended  60  days  and  will  now  expire 
on  March  30, 1998.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  except  for  comments  received  on 
or  befwe  this  date. 
AOOHESSES:  Send  comments  by  mail 
addressed  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff. 

Hano-deUver  comments  to:  11555 
Rodiville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www jirc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
^pports  that  fimction.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher.  (301)  415- 
5905;  e-mail  CAGOnrc.gov. 

Documents  related  to  this  rulemaking, 
including  comments  received,  may  be 


examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  These  same  documents 
also  may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  NRC 
for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  L.  Winsbeig,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-1641,  e- 
mail  KLW@nrc.gov. 

Dated  at  RockviUe,  Maryland,  this  27th  day 
of  January,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Viatti<:ook, 
Acting  Secretary  of  the  Commission. 
[FR  Doc  9S-2445  Filed  1-30-98;  8:45  am] 
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FEDERAL  HOUSING  HNANCE  BOARD 

12CFRPart937 
[Na96-0q 

Financial  Dtodoeure  by  Federal  Home 
Lx>an  Banks 

AOBCY:  Federal  Housing  Finance 
Board. 


ACTION:  Proposed  rule. 


summary;  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulations  to  add  a 
requirement  that  the  Federal  Home  Loan 
Banks  (Banks)  provide  annual  audited 
financial  statements,  and  quarterly 
unaudited  financial  statements,  to  their 
members,  both  in  conformance  with  the 
requirements  promulgated  by  the 
Securities  and  Exchange  Commission 
(SEC).  This  amendm«it  is  intended  to 
codify  current  prevailing  practice  at  the 
Banks,  and  to  establish  imiform 
financial  disclosure  requirements  and 
standards  for  the  Banks. 
DATES:  Written  comments  must  be 
received  in  writing  on  or  before  March 
19, 1998. 

ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker,  Secretary  to 
the  Finance  Board,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW.. 
Washington  DC  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McKenzie.  Director,  Financial 
Analysis  and  Reporting  Division,  Office 
of  Policy,  202/408-2845,  or  Deborah  F. 
Silberman,  Acting  General  Counsel, 
Office  of  General  Coimsel,  202/408- 
2570,  Federal  Housing  Finance  Board, 
1777  F  Street.  NW..  Washington  DC 
20006. 


SUPPtaiCNTARY  INFORMATION: 
L  Backgnmnd 

The  Federal  Home  Loan  Bank  Act 
(Bank  Act),  12  U.S.C  1421  et  seq.. 
authorizes  the  Finance  Board  to  issue 
consolidated  Bank  obligations  that  are 
the  )oint  and  several  obligations  of  the 
Banks  in  order  to  provide  funds  for  the 
Banks.  12  U.S.C.  1431(b).  (c).  The  Bank 
Act  further  authorizes  the  individual 
Banks  to  issue  debt  securities  subject  to 
rules  and  regulations  adopted  by  the 
Finance  Board.  12  U.S.C  1431(a).  The 
Finance  Board  has  never  adopted 
regulations  concerning  the  issuance  of 
debt  securities  by  the  individual  Banks, 
and  the  Banks  have  never  issued  debt 
securities  pursuant  to  this  authority. 
However,  the  Banks  are  corporate 
entities  with  both  mandatory  and  ' 

voluntary  stockholders.  Federal  savings 
associations  automatically  become 
members  of  the  FHLBank  in  the  district 
in  which  the  Federal  savings 
association's  principal  office  are 
located.  See  12  U.S.C.  1464(f).  Other 
eligible  financial  institutions  may  apply 
for  and  be  granted  membership  in  a 
Bank  if  they  meet  the  statutory  and 
regulatory  membership  eligibility 
criteria  set  forth  in  the  Bank  Act,  see  12 
U.S.C.  1424  and  other  regulatory 
requirements,  see  12  CFR  part  933.  As 
a  condition  of  membership,  all  members 
are  required  to  maintain  a  minimum 
stockholding  in  their  respective  Banks. 
See  12  U.S.C.  1426.  The  aggregate 
stockholder  investments  in  the  Banks 
range  fiom  $700  million  in  the  Bank  of 
Topeka,  to  more  than  $3  billion  in  the 
Bank  of  San  Francisco. 

Pursuant  to  section  3(a)(2)  of  the 
Securities  Act  of  1933, 15  U.S.C. 
77c(a)(2)),  (Securities  Act),  securities 
issued  by  both  the  Finance  Board  and 
the  Banks  are  exempt  from  the 
registration  requirements  of  the 
Securities  Act.  Section  3(a)(2)  exempts 
from  registration  and  other  requirements 
of  the  Securities  Act,  inter  alia, 
securities  issued  or  guaranteed  by  "any 
person  controlled  or  supiervised  by  and 
acting  as  an  instrumentafity  of  the 
Government  of  the  United  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States."  15 
U.S.C.  77c(a)(2). 

Classes  of  seciuities  issued  by  the 
Finance  Board  and  the  Banks  similarly 
are  exempt  from  the  registration  and 
reporting  requirements  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  (Exchange  Act)  pursuant  to  section 
3(a)(42)  of  the  Exchange  Act  (IS  U.S.C. 
78c(a)(42)).  Section  3(a)(42)(B) 
designates  as  securities  exempt  from 
registration  and  reporting  under  the 
Exchange  Act,  "government  securities," 
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including  "securities  which  are  issued 
or  guaranteed  by  corporations  in  which 
the  United  States  has  a  direct  or  indirect 
interest  and  which  are  designated  by  the 
Secretary  of  the  Treasury  for  exemption 
as  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors."  Id.,  section  78c(a)(42)(B). 

The  applicable  exemptions  under 
both  the  Securities  Act  and  the 
Exchange  Act  are  principally  grounded 
in  a  presumption  that  the  securities 
activities  of  institutions  acting  as 
government  entities,  as  designated 
under  the  federal  securities  Taws,  will  be 
conducted  in  the  public  interest  and  for 
the  protection  of  investors. 

while  securities  issued  by  both  the 
Finance  Board  and  the  Banks  are 
exempt  from  the  registration  and 
reporting  requirements  of  both  the 
Securities  Act  and  the  Exchange  Act,  it 
is  unclear  whether  the  offer  and  sale  of 
such  securities  may  be  subject  to  certain 
of  the  antifraud  provisions  of  those 
Acts.  The  SEC's  disclosure  requirements 
prescribe  that  an  issuer  of  securities  into 
the  capital  markets  make  full  and  fair 
disclosure  of  all  information  material  to 
an  investment  decision  in  connection 
with  the  offer,  sale,  and  other  market 
transactions  in  those  securities. 
Generally,  a  securities  issuer's 
compliance  with  SEC  disclosure 
regulations  will  reduce  risk  of  and 
liability  for  potential  fraud.  For  a  Bank, 
a  material  violation  of  the  antifraud 
provisions  of  the  federal  securities  laws 
would  constitute  an  unsafe  and 
unsound  practice.  In  addition,  the  safety 
and  soundness  of  the  Bank  system  is 
dependent  upon  maintaining  the 
system's  capital  base  and  upon  the 
system's  access  to  the  capital  markets. 
Indeed,  one  of  the  duties  of  the  Finance 
Board  specified  in  the  Bank  Act  is  that 
it  ensure  that  the  Banks  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets.  See  12 
U.S.C.  1422a(a)(3)(B)(iii). 

All  of  the  Banks  provide  annual 
reports,  which  include  audited  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP),  to  their  members. 
Some,  but  not  all  of  the  Banks  issue 
quarterly  fmancial  reports,  and  the  form 
and  content  of  these  quarterly  reports 
varies  widely.  However,  the  Finance 
Board  has  never  addressed  the  scope 
and  content  of  the  Hnancial  reports 
issued  by  individual  Banks  to  their 
members.  Because  the  Finance  Board 
has  supervisory  and  examination 
authority  over  the  Banks,  it  is  the 
Finance  Board's  responsibility  to 
regulate  the  securities  activities  of  those 
institutions  when  it  Hnds  such 
regulation  to  be  necessary  or 


appropriate  for  the  protection  of 
investors  and  the  Bank  system. 

The  Finance  Board  also  wishes  to 
address  recent  congressional  actions  in 
connection  with  the  issuance  of  Bank 
System  debt.  Several  months  ago.  the 
Subcommittee  on  Finance  and 
Hazardous  Materials  of  the  House 
Commerce  Committee  approved  an 
amendment  to  H.R.10,  the  Financial 
Services  Act  of  1907  that  would  have 
subjected  both  the  Finance  Board  and 
Banks  to  the  registration  and  reporting 
requirements  of  the  1933  and  1934  Acts. 
All  FHLBank  provisions  were  ultimately 
deleted  from  the  version  of  H.R.10  that 
the  Conunerce  Committee  reported. 

Because  the  disclosure  provided  by 
the  Bank  System  already  generally 
complies  with  the  applicable 
disclosures  that  the  S£C  requires,  the 
Finance  Board  believes  that  SEC 
registration  would  add  an  unnecessary 
additional  layer  of  regulatory  scrutiny 
that  would  raise  the  System's  cost  of 
funds.  As  discussed  above,  the  proposed 
rule  largely  would  codify  existing 
practice,  llie  comment  period  will 
allow  the  Congress  and  other  interested 
parties  to  comment  on  the  scope  of  the 
existing  and  proposed  new  disclosures 
and  to  indicate  to  the  Finance  Board  any 
other  disclosures  that  would  be 
appropriate. 

In  order  to  fulfill  its  duties  and 
achieve  the  above  goals,  the  Finance 
Board  has  adopted,  simultaneously  with 
this  proposal,  a  poUcy  statement 
embodying  the  oirrent  practice  of 
preparing  the  consolidated  reports 
issued  for  the  Bank  system  by  the 
Finance  Board  in  connection  with  the 
issuance  of  consolidated  debt  securities 
pursuant  to  section  11(c)  of  the  Bank 
Act.  12  U.S.C.  1431(c).  in  accordance 
with  the  disclosure  requirements 
promulgated  by  the  SEC.  See  Proposed 
Policy  Statement.  Finance  Board  Res. 
No.  98-01,  January  21. 1998.  The 
Finance  Board  also  is  proposing  this 
regulation  to  ensure  that  Bank 
stockholders  receive  timely,  accurate 
and  uniform  financial  information  about 
their  respective  Banks.  The  regulation 
would  codify  prevailing  practice  at  the 
Banks,  which  voluntarily  prepare  their 
reports  generally  in  accordance  with 
SEC  standards,  by  requiring  each  Bank 
to  file  with  the  Finance  Board  and 
distribute  to  its  members  an  annual 
report  containing  financial  statements 
prepared  in  accordance  with  the 
requirements  of  the  SEC's  Tinancial 
statement  Regulation  S-X.  17  CFR  part 
210.  as  referenced  in  the  Bnancial 
statement  requirement  (Item  8)  of  the 
annual  report  Form  10-K  promulgated 
by  the  SEC.  17  CFR  249.310. 


The  proposed  rule  also  would  require 
each  Bank  to  file  with  the  Finance 
Board  and  distribute  to  its  members  a 
quarterly  report  containing  unaudited 
financial  statements  prepwed  in 
accordance  with  the  financial  statement 
requirement  (Item  1)  of  the  quarterly 
report  Form  10-Q  promulgated  by  the 
SEC.  17  CFR  249.310.  and  the 
requirements  of  rule  10-01  of  the  SECs 
financial  statement  Regulation  S-X,  17 
CFR  210.10-01. 

Nothing  in  the  proposed  rule  is 
intended  to  subject  the  FHLBanks  to  the 
jurisdiction  of  any  other  agency,  nor  to 
confiN-  %ny  private  right  of  action  on  any 
member  or  on  any  investor  in  FHLBank 
system  securities. 

n.  Analysis  of  the  Proposed  Rule 

A.  Definitions 

Proposed  section  937.1  sets  forth 
definitions  to  be  used  in  the  part.  The 
definitions  of  "Bank,"  "Finance  Board." 
and  "Member"  are  consistent  with  the 
definitions  of  those  terms  as  used 
throughout  the  Finance  Board's 
regulations.  Definitions  of  "SEC." 
"Form  10-K,"  "Form  10-Q,"  and 
"Regulation  S-X"  refer  to  and  are 
consistent  with  regulations  promulgated 
by  the  SEC  under  the  Securities  Act  and 
the  Exchange  Act. 

Issuers  having  a  class  of  securities 
registered  with  the  SEC  under  the 
Exchange  Act  (Registrant)  are  required 
to  file  with  the  SEC  and  provide  to  their 
shareholders  an  annual  report  on  Form 
10-K.  17  CFR  249.310.  The  Form  10-K 
generally  requires  detailed  disclosure  of 
15  items,  including  information  about 
the  business,  structure  and  operations  of 
the  Registrant,  about  ownership  in  and 
issuance  of  the  Registrant's  securities, 
about  the  officers  and  directors  of  the 
Registrant,  and  presentation  of  audited 
financial  statements  prepared  in 
accordance  with  GAAP. 

Registrants  also  are  required  to  file 
with  the  SEC  and  distribute  to 
shareholders  a  quarterly  report  on  Form 
10-Q,  17  CFR  249.308a.  The  9  item 
requirements  of  the  Form  10-Q  focus 
primarily  on  abbreviated,  unaudited 
interim  financial  information. 

The  SEC  employs  a  regulatory  scheme 
of  uniform  disclosure  called  "integrated 
disclosure."  Under  this  scheme,  all  of 
the  SEC's  accounting  and  financial 
disclosure  requirements  for  forms 
required  to  be  filed  under  both  the 
Securities  Act  and  the  Exchange  Act  are 
centralized  in  Regulation  S-X,  17  CFR 
part  210.  Regulation  S-X  outlines 
comprehensive  financial  statement 
disclosure  requirements,  both  of  general 
applicability  and  of  specific 
requirements  tailored  to  the  myriad 
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variety  of  SEC  registrants.  The 
regulation  also  prescribes  standards  for 
the  qualifications  and  independence  of 
accountants  and  for  the  content  of 
accountant's  reports.  The  regulation 
addresses  such  topics  as  preparation  of 
financial  statements  in  accordance  with 
GAAP;  principles  of  consolidation  of 
financial  statements,  the  form  and  line 
item  content  of  consolidated  balance 
sheets,  consolidated  statements  of 
income  and  cash  flows,  age  of  financial 
statements,  footnotes  to  the  financial 
statements,  and  specific  requirements 
for  financial  statements  for  financial 
institution  holding  companies,  among 
other  industries. 

B.  Financial  SUAement  Requirement 

Section  937.2  of  the  proposed  rule 
imposes  a  requirement  that  the  Banks 
file  with  the  Finance  Board  for  review, 
and  distribute  to  their  shareholders, 
annual  and  quarterly  financial 
statements  as  provided  further  in  the 
regulation.  As  discussed  above,  all  of 
the  Banks  currently  provide  annual 
financial  statements  to  their 
shareholders.  However,  not  all  of  the 
Banks  currently  issue  quarterly  financial 
statements.  Section  937.2  also  states  that 
the  fact  that  annual  or  quarterly 
financial  statements  have  been  filed 
with  the  Finance  Board  shall  not  be 
deemed  a  finding  by  the  Finance  Board 
about  the  acoiracy  or  adequacy  of  those 
financial  statements. 

The  proposed  rule  would  require 
filing  and  distribution  only  of  financial 
statements.  Comments  are  solicited  on 
whether  the  Banks  should  be  required  to 
disclose  other  information  in  their 
annual  and  quarterly  reports  similar  to 
that  required  by  SEC  Registrants,  such 
as  information  regarding  stockholdings 
by  members,  composition  of  the  board, 
compensation,  related  transactions,  etc. 

The  Finance  Board  also  solicits 
specific  tomment  on  whether  this 
requirement  would  provide  information 
of  utility  to  the  Banks'  shareholders  and 
on  whether  the  provision  of  this 
information  would  impose  an  undue 
burden  on  the  Banks. 

C.  Annual  Financial  Statements 

Section  937.3  of  the  proposed  rule 
requires  that  a  Bank's  annual  financial 
statements  shall  conform  as  to  form  and 
content  to  the  requirements  of 
Regulation  S-X  as  referenced  in  Item  8 
of  Form  10-K.  Item  8  of  Form  10-K 
requires  that  financial  statements 
meeting  the  requirements  of  Regulation 
S-X  be  furnished.  For  purposes  of  the 
Form  10-K.  Regulation  S-X  requires 
presentation  of  consolidated,  audited 
balance  sheets  as  of  the  end  of  each  of 
the  two  most  recent  fiscal  years  and 


audited  statements  of  income  and  cash 
flows  for  each  of  the  three  fiscal  years 
preceding  the  date  of  the  most  recent 
audited  balance  sheet  being  filed,  along 
with  all  related  required  footnote 
disclosure. 

Item  8  of  Form  10-K  also  requires  that 
the  disclosure  required  by  Item  302  of 
the  SEC's  Regulation  S-K,  17  CFR 
229.302.  Item  302  of  Regulation  S-K 
requires  disclosure  of  specific 
information  by  Registrants  engaged  in 
oil  and  gas  producing  activities,  and  of 
selected  quarterly  financial  information 
by  Registrants  meeting  a  number  of 
criteria  related  to  publicly  held  shares 
quoted  on  the  National  Association  of 
Securities  Dealers'  Automated 
Quotation  system.  Because  item  302  is 
entirely  inapplicable  to  the  Banks, 
disclosure  of  this  information  is  not 
being  required  in  the  proposed  rule. 

Proposed  §  937.3  also  requires  that  the 
Banks'  annual  financial  statements  shall 
be  filed  with  the  Finance  Board  and 
distributed  to  each  member  of  the  Bank 
within  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  financial 
statements.  This  timing  requirement  is 
identical  to  the  requirements  of  the  SEC 
in  the  Form  10-K.  The  Finance  Board 
solicits  comments  as  to  the  utility  of 
imposing  a  time  period  for  the  filing  and 
issuance  of  the  annual  financial 
statements,  and  on  whether  the  time 
period  prescribed  would  impose  an 
undue  burden  on  the  Banks. 

Finally,  proposed  §  937.3  provides 
that  a  Bank  shall  indicate  in  a 
transmittal  letter  accompanying  the 
annual  financial  statements  whether  the 
financial  statements  reflect  a  change 
from  the  preceding  year  in  any 
accounting  principles  or  practices,  or  in 
the  method  of  applying  any  such 
principles  or  practices,  and  that,  except 
where  information  is  required  by  the 
requirements  of  Regulation  S-X  to  be 
given  for  the  fiscal  year  or  as  of 
spedfied  date,  it  shall  be  given  as  of  the 
latest  practicable  date.  These 
requirements  are  drawn  frt>m  the 
instructions  to  the  Form  10-K  and  are 
consistent  with  SEC  practice. 

D.  Qiiarteiiy  Financial  Statements 

Proposed  §  937.4  requires  a  Bank's 
quarterly  financial  statements  to 
conform  as  to  form  and  content  to  the 
requirements  of  Item  1  of  Form  10-Q 
and  to  the  requirements  of  rule  10-01  of 
Regulation  S-X.  Rule  10-01  requires 
disclosure  of  interim  unaudited 
financial  statements  for  the  quarter 
covered,  iiicluding  interim  balance 
sheets  (i.e.,  an  interim  balance  sheet  as 
of  the  end  of  the  most  recent  fiscal 
quarter  and  a  balance  sheet  as  of  the  end 
of  the  preceding  fiscal  year,  an  interim 


balance  sheet  as  of  the  end  of  the 
corresponding  fiscal  quarter  of  the 
preceding  fiscal  year  may,  but  need  not. 
be  provided);  interim  statements  of 
income  (i.e.,  for  the  period  between  the 
end  of  the  preceding  fiscal  year  and  the 
end  of  the  most  recent  fiscal  quarter, 
and  for  the  corresponding  periods  of  the 
preceding  fiscal  year);  al^reviated 
interim  statement  of  changes  in 
financial  position  (i.e..  for  the  period 
between  the  end  of  the  preceding  fiscal 
year  and  the  end  of  the  most  recent 
fiscal  quarter,  and  for  the  corresponding 
period  of  the  preceding  fiscal  year);  and 
any  footnotes  desired.  This  interim 
financial  information  need  not  be 
reviewed  by  an  independent  public 
accountant  prior  to  filing. 

Again,  given  that  not  all  of  the  Banks 
currently  provide  quarterly  financial 
statements  to  their  members,  and  that 
even  those  that  do  provide  such 
information  may  not  do  so  in  the  form 
required  by  the  proposed  rule,  the 
Finance  Board  solicits  comment  on 
whether  this  requirement  would 
provide  information  of  utility  to  the 
Banks'  shareholders  and  on  whether  the 
provision  of  this  information  would 
impose  an  undue  burden  on  the  Banks. 

Proposed  §  937.4  also  provides  that 
the  Bank's  quarterly  financial 
statements  shall  be  filed  with  the 
Finance  Board  and  distributed  to  each 
member  of  a  Bank  within  45  days  after 
the  end  of  the  fiscal  quarter  covered  by 
the  financial  statements,  and  that  no 
financial  statements  need  be  filed  or 
distributed  for  the  fourth  quarter  of  any 
fiscal  year.  These  provisions  are  drawn 
from  the  instructions  to  the  Form  10-Q 
and  are  consistent  with  SEC  practice. 
The  Finance  Board  so^cits  comments  as 
to  the  utility  of  imposing  a  time  period 
for  the  filing  and  issuance  of  the 
quarterly  financial  statements,  and  on 
whether  the  time  period  prescribed 
would  impose  an  undue  burden  on  the 
Banks. 

UL  Regulatory  Flexibility  Act 

The  proposed  rule  would  apply  only 
to  the  Banks,  which  do  not  come  within 
the  meaning  of  "small  entities,"  as 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  section  60S(b),  the  Finance 
Board  hereby  certifies  that  the  proposed 
rule  would  not  have  a  significant 
economic  imf>act  on  a  substantial 
number  of  small  entities. 

IV.Paperwork  Reductioo  Act 

This  proposed  rule  does  not  contain 
any  collections  of  information  pursuant 
to  the  Paperworic  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently. 
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the  Finance  Board  has  not  submitted 
any  information  to  the  OfPice  of 
Management  and  Budget  for  review. 

List  ofSubiects  in  12  CFR  Part  937 

Federal  home  loan  banks.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 
amend  title  12.  chapter  LX,  of  the  Code 
of  Federal  Regulations,  by  adding  a  new 
part  937,  to  read  as  follows: 

PART  937— FMANaAL  STATEMENTS 
OF  THE  BANKS 

937.1  Definitions. 

937.2  Financial  statement  requirement. 

937.3  Annual  nnanctal  statements. 

937.4  Quarterly  Tmancial  statements. 
Authority:  12  U.S.Cl422a,  1422b.  1426. 

1431.  and  1440. 

§937.1    Definitions. 

As  used  in  this  part: 

Sonic  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Federal  Home  Loan  Bank  Act,  as 
amended  (12  U.S.C.  1421  et seq). 

Finance  Board  means  the  agency 
established  as  the  Federal  Housing 
Finance  Board. 

Form  10-K  means  the  Annual  Report 
on  Form  IQ-K  (17  CFR  249.310) 
promulgated  by  the  SEC  pursuant  to  the 
provisions  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.). 

Form  10-Q  means  the  Quarterly 
Report  on  Form  10-Q  (17  CFR  249.308a) 
promulgated  by  the  SEC  pursuant  to  the 
provisions  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.). 

Member  means  an  institution  that  has 
been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  933.20 
and  933.24  of  this  chapter. 

Regulation  S-X  means  the  accounting 
rules  promulgated  by  the  SEC  (17  CFR 
part  210). 

SEC  means  the  agency  established  as 
the  Securities  and  Exchange 
Commission. 

f  997.2    Rnancial  statsment  raquirsmsnt 

(a)  Each  Bank  shall  prepare,  file  with 
the  Finance  Board  for  review  and 
distribute  to  its  members  annual  and 
quarterly  fmancial  statements  as 
provided  in  this  part. 

(b)  The  fact  that  annual  or  quarterly 
financial  statements  have  been  f^ed 
with  the  Finance  Board  shall  not  be 
deemed  a  finding  that  the  Finance 
Board  has  passed  upon  the  accuracy  or 
adequacy  of  those  Hnancial  statements. 

f  937.3    Annual  flnandal  ststsmants. 

(a)  A  Bank's  annual  financial 
statements  shall  conform  as  to  form  and 


content  to  the  requirements  of 
Regulation  S-X  as  referenced  in  Item  8 
of  Form  lO-K. 

(b)  Annual  financial  statements  shall 
be  distributed  to  each  member  of  a  Bank 
within  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  Rnancial 
statements. 

(c)  At  the  time  the  Bank's  annual 
financial  statements  are  distributed  to 
the  Bank's  members,  but  no  laier  than 
90  days  after  the  end  of  the  fiscal  year 
covered  by  the  financial  statements,  five 
copies  of  the  annual  financial 
statements  shall  be  Rled  with  Elaine  L. 
Baker.  Secretary  to  the  Finance  Board, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington  DC  20006.  The 
annual  financial  statements  will  be 
available  for  public  inspection  at  this 
address. 

(d)  The  Bank  shall  indicate  in  a 
transmittal  letter  accompanying  the 
annual  financial  statements  whether  the 
Hnancial  statements  reflect  a  change 
ht)m  the  preceding  year  in  any 
accounting  principles  or  practices,  or  in 
the  method  of  applying  any  such 
principles  or  practices. 

(e)  Except  where  information  is 
required  by  the  requirements  of  Item  8 
of  Form  10-K  or  of  Regulation  S-X  to 
be  given  for  the  fiscal  year  or  as  of 
specified  date,  it  shall  be  given  as  of  the 
latest  practicable  date. 

§  937.4    Quarterly  flrtancM  statements. 

(a)  A  Bank's  quarterly  financial 
statements  shall  conform  as  to  form  and 
content  to  the  requirements  of  Item  1  of 
Form  10-Q  and  to  the  requirements  of 
rule  10-01  of  Regulation  S-X  (17  CFR 
210.10-01). 

(b)  Quarterly  financial  statements 
shall  be  distributed  to  each  member  of 
a  Bank  within  45  days  after  the  end  of 
the  fiscal  quarter  covered  by  the 
financial  statements. 

(c)  At  the  time  the  Bank's  quarterly 
financial  statements  are  distributed  to 
the  Bank's  members,  but  no  later  than 
45  days  after  the  end  of  the  fiscal 
quarter  covered  by  the  financial 
statements,  five  copies  of  the  quarterly 
financial  statements  shall  be  filed  with 
Elaine  L.  Baker,  Secretary  to  the  Finance 
Board,  Federal  Housing  Finance  Board, 
1777  F  Street.  NW..  Washington  DC 
20006.  The  quarterly  financial 
statements  will  be  available  for  public 
inspection  at  this  address. 

(d)  No  financial  statements  need  be 
filed  or  distributed  for  the  fourth  quarter 
of  any  fiscal  year. 


By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairperson. 
(PR  Doc.  98-1969  Filed  1-30^^:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-C£-144-AD] 

RIN  2120-AA64  ^ 

Airworthiness  Directives;  AERMACCI 
S.pJL  S.205  Series  and  Models  S.208 
artd  S.208A  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  AERMACQ 
S.p.A.  S.205  series  and  Models  S.208 
and  S.208A  airplanes.  The  proposed  AD 
would  require  inspecting  all  flight 
control  cables  (elevator  control,  aileron 
control,  rudder,  flaps,  nose  gear 
steering,  parking  brake,  safety  belts,  and 
autopilot  systems)  for  cracks  in  the  eye 
end,  and  replacing  any  control  cable 
with  any  crack  in  the  eye  end.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the' airworthiness 
authority  for  Italy.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  critical  airplane 
functions  because  of  cracked  flight 
control  cables,  which  could  result  in 
loss  of  control  of  the  airplane  if 
occurring  during  flight. 
DATES:  Comments  must  be  received  on 
or  before  March  9. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
144-AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  bom  SIAI 
Marchetti  S.p.A.,  Product  Support 
Department,  Via  Indipendenza  2,  21018 
Sesto  Calende  (VA),  Italy;  telephone: 
+39-331-929117;  facsimile:  +39-331- 
922525.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 


FOR  FURTHn  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer.  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City.  Missouri  64106; 
telephcme:  (816)  426-6934;  facsimile: 
(816)  426-2169. 

SUPPt-BCNTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  tiefbre 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eech  FAA-public  (Xintact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-144-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules         , 
Docket  No.  97-CE-144-AD,  Room  1558, 
601  E  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.L),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  AERMACa  S.p.A.  S.205  series  and 
Models  S.208  and  S.208A  airplanes.  The 
R.A.I.  reports  that  manufactiuing  tooling 
may  have  caused  cracks  in  the  cable 
eyes  on  the  flight  control  cables.  This 
includes  the  control  cables  for  the 
elevator  control,  aileron  control,  rudder. 


flaps,  nose  gear  steering,  parking  brake, 
safety  belts,  and  autopilot  systems. 

Cracked  flight  control  cables,  if  not 
corrected  in  a  timely  manner,  could 
result  in  loss  of  critical  airplane 
functions  with  possible  loss  of  control 
of  the  airplane  if  occurring  during  flight. 

Relevant  Service  InfisrmatioB 

SIAI  Marchetti  S.p.A.  has  issued 
Mandatory  Service  Bulletin  No.  205B58. 
not  dated,  which  includes  procedures 
for  inspecting  the  flight  control  cables 
for  cracks  in  the  eye  end  on  the  above- 
referenced  airplanes.  This  service 
bulletin  also  specifies  removing  and 
discarding  any  cracked  flight  control 
cable. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  95-119.  dated  May  2. 1995.  in  order 
to  assure  the  continucKi  airworthiness  of 
these  airplanes  in  Italy. 

The  FAA's  Detenninatioa 

These  airplane  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  R.A.I.  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafs  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  AERMACQ  S.p.A. 
S.205  series  and  Models  S.208  and 
S.208A  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  inspecting 
all  flight  control  cables  (elevator  control, 
aileron  control,  rudder,  flaps,  nose  gear 
steering,  parking  brake,  safety  belts,  and 
autopilot  systems)  for  cracks  in  the  eye 
end,  and  replacing  any  control  cable 
that  has  a  crack  in  the  eye  end. 
Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
the  previously  referenced  service 
information.  Accomplishment  of  the 
proposed  replacement(s),  if  applicable, 
would  be  in  accordance  with  tne 
maintenance  manual. 


Cost  InqMCt 

The  FAA  estimates  that  70  airplanes 
in  the  U.S.  registry  would  be  afiiected  by 
the  proposed  AD,  that  it  would  take 
approximately  20  workhours  per 
airplane  to  accomplish  the  actions  in 
the  proposed  AD.  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $100  per 
airplane.  Basisd  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$910,000.  or  $1,300  per  airplane. 

Differences  Between  Service  Bulletin, 
Italian  AD,  and  This  Proposed  AD 

SIAI  Marchetti  S.p.A.  Mandatory 
Service  Bulletin  No.  205B58,  not  dated, 
includes  procedures  for  inspecting  the 
flight  control  cables  for  craclcs  in  the  eye 
end.  This  service  bulletin  also  specifies 
removing  and  discarding  any  cracked 
flight  control  cable.  Italian  AD  95-119, 
dated  May  2, 1995,  mandates  the  actions 
in  this  service  bulletin  for  all  S.20S 
series  and  Models  S.208  and  S.208A 
airplanes  on  the  Italian  register. 

No  where  in  SIAI  Marchetti  S.p.A. 
Mandatory  Service  Bulletin  No.  205B58 
is  there  reference  to  replacing  cracked 
flight  control  cables;  only  to  removing 
and  discarding  these  cables.  The 
proposed  AD  difiiars  from  this  service 
bulletin  in  that  it  proposes  replacing 
cracked  flight  control  cables  with  new 
cables  of  the  same  design. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eflects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
126li2,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendinent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Acrmacci  S.P.A.:  Docket  No.  97-CE-144-AD. 

Applicability:  Models  S.205-18/F.  S.20S- 
18/R.  S.205-20/F.  S.20S-20/R.  .205-22/R. 
S.208.  and  S.208A  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  loss  of  critical  airplane 
functions  because  of  cracked  flight  control 
cables,  which  could  result  in  loss  of  control 
of  the  airplane  if  occurring  during  flight, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  inspect  all  flight  control  cables  (elevator 
control,  aileron  control,  rudder,  flaps,  nose 
gear  steering,  parking  brake,  safety  belts,  and 
autopilot  systems)  for  cracks  in  the  eye  end. 
Accomplish  this  inspection  in  accordance 
with  SIAI  Marchetti,  S.p.A.  Mandatory 
Service  Bulletin  No.  205B58. 

(b)  If  any  cracked  flight  control  cable  is 
found,  prior  to  further  flight  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  replace  the  cracked  cable  with  a  new 
cable  of  the  same  design  that  is  found  to  be 
free  of  cracks  in  the  eye  end.  The 
replacement(s)  shall  be  accomplished  in 
accordance  with  the  applicable  maintenance 
manual. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  flight  control  cable  on 


an  affected  airplane,  unless  the  cable  has 
been  found  to  be  free  of  cracks  in  the  eye 
end. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
Qty,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(0  Questions  or  technical  information 
related  to  SIAI  Marchetti.  S.p.A.  Mandatory 
Service  Bulletin  No.  205B58.  should  be 
directed  to  SIAI  Marchetti  S.p.A..  Product 
Support  Department,  Via  Indipendenza  2. 
21018  Sesto  Calende  (VA).  Italy:  telephone: 
+39-331-929117;  fecsimile:  +39-331- 
922525.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  95-119.  dated  May  2. 1995. 

Issued  in  Kansas  City,  Missouri,  on  January 
26.  1998. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-147-A0] 
RIN  2120-AA64 


Airwrorttilness  Directives;  Industrie 
Aeronaiitiche  e  Maccaniche  Rinaldo 
Piaggio  S.p.A.  Modal  P-180  Airpianas 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio  S.p.A. (Piaggio)  Model 
P-180  airplanes.  The  proposed  AD 
would  require  installing  a  shield  on  the 
front  section  of  the  engine  cradles.  The 
proposed  AD  is  the  result  of  mandatory 


continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Italy.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  water  fixtm  damaging  the 
power/propeller  controls  and  cables, 
which  could  result  in  reduced  airplane 
controllability. 

DATES:  Comments  must  be  received  on 
or  before  March  9, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Anention:  Rules  Docket  No.  97-CE- 
147-AD.  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Commmits 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario.  4  16154  Genoa,  Italy.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934:  facsimile: 
(816) 426-2169. 
SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  No.  97-CE-147-AD."  The 
postcard  wifl  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-147-AD,  Room  1558. 
601  E  12th  Street,  Kansas  Qty.  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Piaggio  Model  P-180  airplanes.  The 
R.A.I.  reports  an  incident  where  the 
power  controls  jammed  during  a  high 
altitude  flight  on  one  of  the  above- 
referenced  airplanes  after  it  was  parked 
in  rainy  conditions.  The  controls  then 
became  operational  after  the  airplane 
descended  to  10.000  fieet. 

Investigation  of  the  conditions  of  this 
incident  reveals  that  heavy  rain  may 
penetrate  through  the  starter  generator 
air  discharge 'port  area  to  the  accessory 
gearbox  zone.  This  condition  may  cause 
the  engine  power/propeller  controls  to 
)am  in  freezing  conditions. 

These  conditions,  if  not  corrected  in 
a  timely  manner,  could  result  in  damage 
to  the  power/propeller  controls  and 
cables  with  possible  reduced  airplane 
controllability. 

Relevant  Service  Information 

Piaggio  has  issued  Service  Bulletin 
No.  SB-80-0066.  dated  December  12, 
1994,  which  specifies  procedures  for 
installing  a  shield  on  the  front  section 
of  the  engine  cradles. . 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  95-087,  dated  June  4, 1995,  in  order 
to  assiue  the  continued  airworthiness  of 
these  airplanes  in  Italy. 

The  FAA's  Determination 

This  airplane  model  is  manufoctured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.I.  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piaggio  Model  P-180 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  reqidre  installing  a  shield  on 
the  front  section  of  the  engine  cradles. 
Accomplishment  of  the  proposed 
installation  would  be  required  in 
accordance  with  the  previously 
referenced  service  information. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  would 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owner/operator  of  the 
affected  airplanes.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $600.  or  $120  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  E  Maocanicfae 

Rinaldo  Piaggio  S  J'.A.:  Docket  No.  97- 
CE-147-AD. 

Applicability:  Model  P-180  airplanes, 
serial  numbers  1001, 1002, 1004,  and  1006 
through  1033,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  water  firom  damaging  the 
power/propeller  controls  and  cables,  which 
could  result  in  reduced  airplane 
controllability,  accomplish  the  following: 

(a)  Install  a  shield  on  the  front  section  of 
both  the  left  and  right  engine  cradles  in 
accordance  with  Piaggio  Service  Bulletin  No. 
SB-80-0066,  dated  December  12, 1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Office,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin  No.  SB- 
80-0066.  dated  December  12. 1994.  should 
be  directed  I.A.M.  Rinaldo  Piaggio  S.p.A..  Via 
Cibrario,  4  16154  Genoa.  Italy.  This  setvice 
information  may  be  examined  at  the  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  9S-087.  dated  June  4. 1995. 

Issued  in  Kansas  Qty,  N4isiouri,  on  January 
26. 1998. 

Michael  GallaglMr, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFK  Doc.  98-2420  Filed  1-30-98: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  Na  VT-CE-UB-AD\ 

RIN  2120-nAA64 

Airworthiness  Directives;  Alexander 
Schleicher  QmbH  Segelflugzeugbau 
Model  ASH-26E  Sailpianee 

aoency:  Federal  Aviation 
Administration.  OOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Alexander  Schleicher  GmbH 
Segelflugzeugbau  (Alexander 
Schleicher)  Model  ASH-26E  sailplanes. 
The  proposed  AD  would  require 
replacing  the  internal  cooling  air  fan 
with  a  fan  that  incorporates  a  certain 
modincation.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  internal  cooling  system  air 
fan  caused  by  the  impeller  slipping, 
which  could  result  in  loss  of 
compression  and  power  and  possible 
engine  failure. 

DATES:  Comments  must  be  received  on 
or  before  March  9,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
11»-AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 


may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday        ^ 
through  Friday,  holidays  excepted. 

Service  information. that  applies  to  the 
proi>osed  AD  may  be  obtained  from 
Alexander  Schleicher  Segelflugzeugbau, 
6416  Poppenhausen,  Wasserkuppe. 
Federal  Republic  of  Germany; 
telephone:  49.6658.890  at  49.6658.8920; 
facsimile:  49.6658.8923  or 
49.6658.8940.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes/GUders,  FAA,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6932:  facsimile: 
(816) 426-2169. 
SUPPtAdaiTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  s{>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-118-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-118-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 


Discuasion  '■ 

The  Luitfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Alexander  Schleicher  Model  ASH-26E 
sailplanes.  The  LBA  reports  that  the 
impeller  of  the  internal  cooling  air  fan 
on  the  above-referenced  sailplanes 
could  slip,  causing  a  reduction  of 
pressure  in  the  internal  cooling  system. 
The  higher  internal  temperatures  that 
will  follow  could  cause  the  engine  to 
lose  compression  and  power. 

These  conditions,  if  not  corrected  in 
a  timely  manner,  could  result  in  the 
engine  overheating  and  possible  engine 
failure. 

Relevant  Service  Information 

Alexander  Schleicher  has  issued 
Technical  Note  No.  1,  dated  October  31. 
1996,  which  specifies  procedures  for 
accomplishing  in-flight  temperature 
checks.  This  service  bulletin  also 
references  Mid-West  Engines  Ltd. 
Service  Bulletin  No.  001,  dated 
November  5, 1996,  which  includes 
procedures  for  replacing  the  internal 
cooling  air  fan  with  a  fan  that 
incorporates  Modification  Kit  R1K555A. 
This  modification  kit  includes  the 
following  provisions: 

— a  positive  lock  between  the  fan  and 

spindle; 
— a  cable  tie  wrap  for  fan  delivery  duct 

sealing;  and 

— a  smaller  driven  pulley  on  the  fan 
spindle. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  No.  97-009,  dated  January 
30,  1997.  in  order  to  assure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA's  Determination 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASH-26E  sailplanes  of  the  same' 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
replacing  the  internal  cooling  air  fan 
with  a  fan  that  incorporates 
Modification  Kit  R1K555A. 
Accomplishment  of  the  proposed 
replacement  would  be  in  accordance 
with  the  previously  referenced  service 
information. 

Cost  Impact 

The  FAA  estimates  that  8  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  13  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $380  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,280,  or  $1,160  per 
sailplane. 

Differences  Between  the  Service 
Bulletin,  German  AD,  and  This 
Proposed  AD 

Alexander  Schleicher  Technical  Note 
No.  1,  dated  October  31. 1996,  specifies 
in-flight  temperature  checks  of  the 
internal  cooling  air  fan  during  each 
flight  until  the  modification  is 
accomplished.  German  AD  No.  97-009, 
dated  January  30,  1997.  also  requires 
these  in-flight  checks  until 
accomplishment  of  the  modification. 

The  FAA  does  not  have  justification 
to  require  in-flight  checks  during  each 
flight  through  AD  action.  The  FAA 
suggests  that  the  affected  sailplane 
owners/operators  have  these  checks 
accomplished,  and  the  FAA  is  adding  a 
note  to  the  AD  to  recommend  such 
action. 

Compliance  Time  of  the  Proposed  AD 

The  unsafe  condition  described  in  the 
proposed  AD  can  happen  at  any  time 
and  is  not  based  on  the  number  of  hours 
the  sailplane  is  in  operation.  With  this 
in  mind,  the  compliance  of  the 
proposed  AD  is  presented  in  calendar 
time  instead  of  hours  time-in-service 
(TIS). 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  nOt  a 
"significant  rule"  under  DOT 
Regulatory  PoHciesand  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.  Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alexander  Schleicher  Segelflugzeugbau: 

Docket  No.  97-CE-n8-AD. 

Applicability:  Model  ASH-26E  sailplanes, 
all  serial  numbers,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area  _ 
subject  tothe  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  internal  cooling 
system  air  fan  caused  by  the  impeller 
slipping,  which  could  result  in  loss  of 
compression  and  jxiwer  and  fxjssible  engine 
feilure,  accomplish  the  following: 

(a)  Replace  the  internal  cooling  air  fan  with 
a  fon  that  incorporates  Modification  Kit 
R1K555A  in  accordance  with  Mid-West 
Enginus  Ltd.  Service  Bulletin  No.  001.  dated 
November  5, 1996,  as  referenced  in 
Alexander  Schleicher  Technical  Note  No.  1. 
dated  October  31, 1996. 
Note  2:  Modification  Kit  R1K555A  includes 

the  following  provisions: 
— a  positive  lock  between  the  fan  and 

spindle; 
— a  cable  tie  wrap  for  fan  delivery  duct 

sealing;  and 
— a  smaller  driven  pulley  on  the  fan  spindle. 

Note  3:  Although  not  required  by  this  AD, 
the  FAA  recommends  accomplishing  in- 
flight temperature  checks  of  the  internal 
cooling  air  fan  during  each  flight  until  the 
modification  required  by  paragraph  (a)  of  this 
AD  is  incorporated.  These  in-flight 
temperature  checks  are  specified  in 
Alexander  Schleicher  Technical  Note  No.  1. 
dated  October  31. 1996.  and  are  required  by 
German  AD  No.  97-009,  dated  January  30. 
1997,  for  sailplanes  on  the  German  registry. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  1,  dated  October  31, 1996;  and  Mid- 
West  Engines  Ltd.  Service  Bulletin  No.  001, 
dated  November  5, 1996,  should  be  directed 
to  Alexander  Schleicher  Segelflugzeugbau, 
6416  Poppenhausen,  Wasserkuppe,  Federal 
Republic  of  Germany;  telephone:  49  6658.890 
or  49.6658.8920;  facsimile:  49.6658.8923  or 
49.6658.8940.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  97-009.  dated  January  30. 
1997. 
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Issued  in  Kansas  Qty,  Missouri,  on  January 
26. 1998. 
Michaal  GaUaglMr. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatk>n  Administration 

14  CFR  Part  39 

[Dociiel  Na  •7-CE-140nAO) 

RiN212(MUk64 

Airworthiness  Directives;  AERMACCI 
S.pJL  Mode's  S208  and  S208A 
Airplanas 

AOBICV:  Federal  Aviation 

Administration,  EXJT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


t:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AO)  that  would  apply  to  all  AERMACQ 
S.p.A.  Models  S.208  and  S.208A 
airplanes.  The  proposed  action  would 
require  inspecting  the  landing  gear  rod 
springs  to  assure  they  are  made  with  a 
wire  diameter  of  4.5  millimeters  (mm), 
and  replacing  any  that  have  a  wire 
diameter  of  4.0  mm.  The  proposed  AO 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  landing  gear  caused  by  an 
insufficient  wire  diameter  of  the  rod 
springs,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  March  9, 1998. 
AOOncaSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-140- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  SIAl 
Marchetti  S.p.A..  Product  Support 
Department,  Via  Indipendenza  2,  21018 
Sesto  Calende  (VA).  Italy;  telephone: 
♦39-331-929117;  facsimile:  +39-331- 
922525.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOM  FURTHEN  MFOfMATKM  CONTACT:  Mr. 
David  O.  Keenan.  Project  Officer.  FAA. 


Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816) 426-2169. 

8UPPt.EMENTARY  MPORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-140-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenier. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-140-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  Qty.  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.).  which  is  the  airworthiness 
authority  for  Italy,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on 
AERMACQ  S.p.A.  Models  S.208  and 
S.208A  airplanes.  The  R.A.I.  reports  that 
the  above-referenced  airplanes  could 
have  landing  gear  rod  springs  that  have 
a  wire  diameter  of  4.0  millimeters  (mm) 
instead  of  4.5  mm. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  result  in  failure  of 
the  landing  gear  with  possible  loss  of 


control  of  the  airplane  during  landing 
operations. 

Relevant  Service  Information 

SIAI  Marchetti  S.p.A.  has  issued 
.Service  Bulletin  No.  205B59.  dated  July 
29, 1995,  which  includes  procedures  for 
inspecting  the  landing  gear  rod  springs 
for  the  correct  wire  diameter  on  the 
above-referenced  airplanes,  and 
specifies  replacing  any  landing  gear  rod 
springs  with  an  incorrect  wire  diameter. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  97-143  dated  May  20. 1997.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Italy. 

The  FAA's  Determination 

These  airplane  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  R.A.I.  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  AERMACQ  S.p.A. 
Models  S.208  and  S.208A  airplanes  of 
the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  landing  gear  rod  springs 
to  assure  they  are  made  with  a  wire 
diameter  of  4.5  millimeters  (mm),  and 
replacing  any  that  have  a  wire  diameter 
of  4.0  mm.  Accomplishment  of  the 
proposed  inspection  would  be  in 
accordance  with  the  previously 
referenced  service  information. 
Accomplishment  of  the  proposed 
replacement,  if  applicable,  would  be  in 
accordance  with  the  maintenance 
manual. 

Cost  Impact 

The  FAA  estimates  that  6  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  9  workhours  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Parts  cost 


approximately  $15  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,330.  or  $555  per 
airplane.  This  figure  is  based  on  the 
presumption  that  all  of  the  affected 
airplanes  would  have  landing  gear  rod 
springs  with  an  incorrect  diameter,  and 
would  require  replacement  of  these  rod 
springs. 


Regalatoiy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  vtrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AERMACa  SJ»A.:  Docket  No.  97-CE-140- 
AD. 

Applicability:  Models  S.208  and  S.208  A 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  foilure  of  the  landing  gear 
caused  by  an  insufficient  wire  diameter  of 
the  rod  springs,  which  could  result  in  loss  of 
control  of  the  airplane  during'  landing 
operations,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  landing  gear  rod  springs  to 
assure  they  are  made  with  a  wire  diameter  of 
4.5  millimeters  (mm).  Accomplish  this 
inspection  in  accordance  with  SIAI  Marchetti 
S.p.A.  Service  Bulletin  No.  205B59,  dated 
July  29,  1995. 

(b)  If  any  landing  gear  rod  springs  are 
found  to  have  a  wire  diameter  of  4.0  mm. 
prior  to  further  flight  after  the  inspection 
required  by  paragraph  (a)  of  this  AD,  replace 
these  rod  springs  with  rod  springs  that  have 
a  wire  diameter  of  4.5  mm.  Accomplish  this 
replacement  in  accordance  with  the 
applicable  maintenance  manual. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  1201  Walnut,  suite  900.  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Insp)ector.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  ftx>m  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  SIAI  Marchetti  S.r.l  Service 
Bulletin  No.  205BS9.  dated  July  29,  1995, 


should  be  directed  to  SIAI  Marchetti  S.p.A.. 
Product  Support  Department,  Via 
Indipendenza  2,  21018  Sesto  Calende  (VA), 
Italy;  telephone:  +39-331-929117;  facsimile: 
+39-331-922525.  This  service  information 
may  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  97-143.  dated  May  20, 1997. 

Issued  in  Kansas  City,  Missouri,  on  January 
26, 1998. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  98-2416  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-1 42-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  e  Meccaniche  Rinaldo 
Piaggio  S.p.A.  Model  P-180  Airpl8r>es 

agency:  Federal  Aviation 
Administration.  IXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio  S.p.A.  (Piaggio)  Model. 
P-180  airplanes.  The  proposed  AD 
would  require  inspecting  the  main 
landing  gear  (MLG)  for  interference 
between  the  MLG  drag  brace  link  and 
the  MLG  retraction  actuator,  and 
modifying  this  area  if  interference  is 
found.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  MLG  failure 
caused  by  interference  between  the 
MLG  retraction  actuator  and  the  MLG 
drag  brace  link,  which  could  result  in 
loss  of  control  of  the  airplane  during 
landing  operations. 

DATES:  Comments  must  be  received  on 
or  before  March  9.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE- 
142-AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
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between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa.  Italy.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOn  FUirrHER  MFOfMA'nON  CONTACT:  Mr. 
David  O.  Keenan.  Project  Officer.  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106: 
telephone:  (816)  426-6934:  facsimile: 
(816) 426-2169. 
SUPPtXMEHTARY  INFORMATION: 

CommenU  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  spec! fled  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  speciHed 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  flled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-142-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabUityofNFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-142-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

DiacuMioa 

The  Registro  Aeronautico  Italiano 
(R.A.I. ),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 


on  certain  Piaggio  Model  P-180 
airplanes.  The  RA.I.  reports  that 
inspections  of  several  of  the  above- 
referenced  airplanes  reveal  interference 
between  the  main  landing  gear  (MLG) 
retraction  actuator  and  the  MLG  drag 
brace  link.  Some  of  these  airplanes  had 
interference  sufficient  enough  to  cause 
side  loads  on  the  MLG  retraction 
actuator. 

These  conditions,  if  not  corrected  in 
a  timely  manner,  could  result  in  MLG 
failure  and  possible  loss  of  control  of 
the  airplane  during  landing  operations. 

Relevant  Service  Infiinnation 

Piaggio  has  issued  Service  Bulletin 
No.  SB-80-0064.  dated  December  5. 
1994.  which  provides  information  on 
this  issue  and  references  Dowty 
Aerospace  Landing  Gear  Service 
Bulletin  P180-32-11.  dated  September 

26. 1994.  Dowty  Aerospace  Landing 
Gear  Service  Bulletin  P180-32-11 
specifies  procedures  for  in8{>ecting  the 
MLG  for  interference  between  the  MLG 
drag  brace  link  and  the  MLG  retraction 
actuator,  and  modifying  this  area  if 
interference  is  found. 

The  R.A.I,  deified  these  service 
bulletins  as  mandatory  and  issued 
Italian  AD  No.  95-027.  dated  January 

25. 1995.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Italy. 

The  FAA's  Detennination 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.I,  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  RA.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certiflcated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  I^aggio  Model  P-180 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  inspecting  the  MLG 
for  interference  between  the  MLG  drag 
brace  link  and  the  MLG  retraction 
actuator,  and  modifying  this  area  if 
interference  is  found.  Accomplishment 


of  the  proposed  installation  would  be  in 
accordance  with  the  previously 
referenced  service  information. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  afliected  by 
the  proposed  AD,  that  it  would  take 
approximately  10  workhours  per 
airplane  to  accomplish  the  proposed 
ins(>ection.  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,000.  or 
$600  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  E  Meccankhe 

Rinaldo  Piaggio  SjP.A.:  Docket  No.  97- 
CE-142-AD. 

Applicability:  Model  P-180  airplanes, 
serial  numbers  1001. 1002, 1004  and  1006 
through  1031,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  main  landing  gear  (MLG) 
feilure  caused  by  interference  between  the 
MLG  retraction  actuator  and  the  MLG  drag 
brace  link,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  MLG  for  interference 
between  the  MLG  drag  brace  link  and  the 
MLG  retraction  actuator.  Accomplish  this 
inspection  in  accordance  with  both  Piaggio 
Service  Bulletin  No.  SB-80-0064,  dated 
December  5, 1994,  and  Dowty  Aerospace 
Landing  Gear  Service  Bulletin  Pi 80-32-11, 
dated  September  26, 1994. 

(b)  If  any  interference  is  found  between  the 
MLG  drag  brace  and  the  MLG  retraction 
actuator  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  modify  this  area  in  accordance  with 
both  Piaggio  Service  Bulletin  No.  SB-80- 
0064,  dated  December  5, 1994,  and  Dowty 
Aerospace  Landing  Gear  Service  Bulletin 

PI  80-3  2-11,  dated  September  26, 1994. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 


obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin  No.  SB- 
80-0066,  dated  December  12, 1994,  should 
be  directed  to  I.A.M.  Rinaldo  Piaggio  S.p.A., 
Via  Cibrario.  4  16154  Genoa.  Italy.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional  . 
Counsel,  Room  1558, 601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  95-027.  dated  January  25, 1995. 

Issued  in  Kansas  City,  Missouri,  on  January 
26, 1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  98-2423  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-46-A0] 

RIN  2120-AA04 

Airworttiiness  Directives;  Raytheon 
Aircraft  Company  Model  1900D 
Airplanes  (formerly  known  as  Beech 
Aircraft  Corporation  Models  1900D 
Airplanes) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Model  1900D  airplanes.  The  proposed 
action  would  require  modifying  the 
airplane  by  incorporating  Raytheon  Kit 
No.  P129-5200-1,  "Ground  Fine  Switch 
Installation  Kit".  The  proposed  AD  is 
the  result  of  design  analysis  during 
certification  of  5.5  degree  approach 
landings  of  the  Model  1900D  airplanes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  very  hard 
landings  which  could  result  in 
structural  damage  to  the  airplane  and 
possible  passenger  injury. 
dates:  Comments  must  be  received  on 
or  before  March  31, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-86- 
AD,  Room  1558.  601  E.  12th  SUeet. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company.  P.O.  Box 
85.  Wichita.  Kansas  67201-0085; 
telephone  (800)  625-7043.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Griffith,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
Room  100, 1801  Airport  Rd.,  Wichita. 
Kansas  67209;  telephone  (316)  946- 
4145;  facsimile  (316)  946-4407. 
SUPPlfiMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-86-AD."  The 
postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-86-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  FAA  has  been  notified  that 
certain  Raytheon  Model  1900D 
airplanes  have  a  design  defect  involving 
the  ground  fine  switch,  which  controls 
the  ground  idle  low  pitch  stop  system 
in  the  propeller  control  system.  The 
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manufiBcturer  discovered  this  problem 
during  5.5  degree  approach  landing 
certification  tests.  Raytheon  has  since 
developed  a  modification  to  the  ground 
idle  low  pitch  stop  system  that  will 
improve  the  ground  fine  switch  rigging 
and  test  capability  for  the  propeller 
control  system.  Without  this 
,  modification,  a  misrigged  or  loose 
ground  fine  switch  may  cause  the  blades 
of  both  propellers  to  move  to  the  ground 
fine  {KMition  during  landing  when  the 
power  levers  are  moved  to  the  flight  idle 
position.  These  conditions,  if  not 
corrected,  could  result  in  a  hard  landing 
with  damage  to  the  airplane  and 
possible  personal  injury  to  passengers. 

Relevant  Service  Information 

Raytheon  has  issued  Raytheon 
Aircraft  Mahdatory  Service  Bulletin  No. 
2714,  Issued:  June.  1997  which  specifies 
modifying  the  ground  idle  low  pitch 
stop  system  and  the  ground  fine  switch 
by  installing  Raytheon  Kit  No.  P129- 
5200-1  in  accordance  with  the  Kit 
Instructions. 

FAA's  Determinatioa 

After  examining  the  circimistances 
and  revieMring  all  available  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  very  hard  landings,  which 
could  result  in  structural  damage  to  the 
airplane  and  fKMsible  passenger  injury. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  certain  Raytheon  Model 
1900D  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
incorporating  Raytheon  Kit  No.  P129- 
5200-1. 

Cost  Impact 

The  FAA  estimates  that  271  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Raytheon  is 
providing  the  kit  and  labor  at  no  cost  to 
the  owner/operators  under  their 
Warranty  Credit  program  for  12  months 
after  the  last  day  of  Uie  month  that  the 
manufacturer's  service  bulletin  was 
issued.  If  there  were  no  warranty  on  the 
parts  and  labor  to  accomplish  the 
proposed  action,  the  cost  for  U.S. 
operatora  is  estimated  to  be  $65,040  or 
$240  per  airplane.  This  figure  is  based 
on  the  assimiption  that  no  affected 


operators  have  accomplished  the 
proposed  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prefMration  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  EXiicket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Cmnpany:  Docket  No.  97- 
CE-«6-AD. 

Applicability:  Model  1900D  airplanes 
(serial  numbers  UE-1  through  UE-271), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  %vithin  the  next  800 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  very  hard  landings,  which 
could  result  in  structural  damage  to  the 
airplane  and  possible  passenger  injury, 
accomplish  the  following: 

(a)  Modify  the  ground  idle  low  pitch  stop 
system  on  the  airplane  by  incorporaUng 
Raytheon  "Ground  Fine  Switch  Installation 
Kit"  No.  Pi  29-5200-1  in  accordance  with 
the  Accomplishment  Instructions  section  of 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2714.  Issued:  June.  1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  Room  100. 1801  Airport 
Rd.,  Wichita,  Kansas  67209.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this 
directive  may  obtain  copies  of  the 
documents  referred  to  herein  upon 
request  to  Raytheon  Aircraft  Company, 
P.  O.  Box  85,  Wichita,  Kansas  67201- 
0085;  or  may  examine  these  documents 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
23, 1998. 
Marvin  R.  Nuaa, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  98-2422  Filed  1-30-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Saeratary 

14  CFR  Part  250 
[Docket  No.  OST-e5-223] 
RIN  210&-AC14 

Aircraft  Disinsection 

agency:  Office  of  the  Secretary  (DOT). 
action:  Termination  of  rulemaking. 


summary:  Effective  immediately,  the 
Department  of  Transportation  is 
terminating  a  rulemaking  that  would 
have  required  U.S.  airlines,  foreign 
airlines  and  their  agents,  at  time  of 
booking  transportation,  to  notify 
individuals  purchasing  tickets  on  flight 
segments  originating  in  the  United 
States  if  the  aircraft  would  be  sprayed 
with  insecticide  while  passengers  are  on 
board  and  to  provide,  immediately  upon 
request,  the  name  of  the  insecticide 
used.  The  Department  is  terminating  the 
rulemaking  because  almost  all  countries 
with  direct  air  service  from  the  United 
States  have  eliminated  this  practice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  G.  Konheim,  U.S.  Department  of 
Transportation  (P-13),  400  7th  Street, 
SW.,  Washington.  DC  20590  (202)  366- 
4849. 

SUPPLEMB«TARY  INFORMATION:  In  60  FR 
3596.  January  18. 1995.  the  Department 
proposed  a  rule  to  require  airlines  and 
travel  agencies  to  notify  prospective 
customers,  when  booking  transportation 
on  flights  outbound  from  the  United 
States,  if  the  aircraft  would  be  sprayed 
with  an  insecticide  while  passengers  are 
on  board.  In  addition,  the  rule  proposed 
to  require  carriers  and  agents  to  disclose 
the  name  of  the  insecticide  used 
immediately  upon  request. 

Forty-seven  commenters  responded  to 
the  Notice  of  Proposed  Rulemaking.  The 
commenters  included  a  U.S.  Senator, 
airlines,  aviation-related  associations,  a 
flight  attendant's  union,  foreign 
governments,  health  and  environmental 
groups  and  private  citizens.  In  general, 
the  airlines  and  travel  agents  opposed 
the  rule,  while  the  general  public, 
health  organizations,  flight  attendants 
and  pilots  favored  the  promulgation  of 
a  rule. 

Among  the  comments  submitted  by 
those  opposing  the  rule  were  that  it 
would  be  a  burden  on  industry,  would 
not  be  cost  beneficial,  that  it  would  be 
difficult  to  keep  up  with  changing 
disinsection  requirements  and  that 
using  diplomatic  efforts  would  be  a 
preferable  solution.  Those  favoring  the 
rule  believed  that  the  rule  would 
provide  important  information  to 
potential  passengers  in  a  timely  maimer 


In  addition  to  pursuing  a  rulemaking, 
the  United  States  tximed  to  two  United 
Nations  agencies  for  assistance.  In 
response  to  concerns  of  the  U.S.  and 
other  countries,  both  the  International 
Civil  Aviation  Organization  and  the 
World  Health  Organization 
recommended  against  the  routine 
disinsection  of  flights  with  an  aerosol 
while  passengers  are  on  board.  Further, 
they  recommended  that  the  practice 
should  be  limited  to  flights  originating 
in,  or  passing  through,  those  places  that 
pose  a  threat  to  a  coimtry's  public 
health,  agriculture  or  environment. 

The  United  States  also  worked  closely 
with  countries  that  had  a  disinsection 
requirement.  At  the  time  of  the  notice  of 
proposed  rulemaking,  19  countries 
required  the  routine  spraying  of  all 
inbound  flights  while  passengers  are  on 
board.  Today,  that  number  has  been 
reduced  to  four,  of  which  only  two — (1) 
Trinidad  and  Tobago,  and  (2)  Grenada- 
would  be  covered  by  the  rule.  These  two 
countries  represent  only  0.3  percent  of 
the  U.S.-intemational  scheduled 
p^senger  market.  The  other  two 
countries — Kiribati  and  Madagascar- 
are  not  served  by  non-stop  flights  from 
the  U.S.  and  would,  therefore,  not  have 
fallen  under  the  purview  of  the  rule. 

The  reduction  in  countries  requiring 
spraying  is  even  more  dramatic  when 
compared  to  the  condition  that  existed 
when  the  issue  was  first  brought  to  the 
attention  of  the  Department  in  January 
1994.  At  that  time,  25  countries  required 
the  routine  disinsection  of  all  inbound 
flights  while  passengers  are  on  board. 

In  light  of  ttie  reduction  in  the 
number  of  countries  requiring 
disinsection,  the  issuance  of  a  final  rule 
cannot  be  justified.  However, 
terminating  the  rulemaking  does  not 
mean  that  the  Department  will  abandon 
its  efforts  to  eliminate  unnecessary 
spraying.  The  Department  intends  to 
continue  to  keep  the  public  informed  of 
those  countries  that  require 
disinsection.  In  addition  to  providing 
information  to  the  media,  the 
Department  has  established  a  site  on  the 
World  Wide  Web  listing  countries  that 
require  disinsection. 

Regulatory  Analysis  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
under  the  Department's  Regulatory 
Policies  and  Procedures.  The 
Department  placed  a  regulatory 
evaluation  that  examined  the  estimated 
costs  and  impacts  of  the  proposal  in  the 
docket.  It  has  not  quantified  the  costs  of 
this  termination  but  expects  any 
economic  impact  to  be  minimal. 
Adopting  a  regulatory  regime  for  the  few 


flights  involved  would  have  been 
unnecessarily  costly  and  burdensome, 
particularly  for  travel  agents,  many  of 
which  are  small  entities.  Persons  that 
wish  to  find  out  what  countries  still 
require  spraying  will  be  able  to  find  out 
via  the  internet  or  by  calling  EKDT  or  the 
airline. 

Issued  in  Washington,  DC  on  December  22, 
1997. 

Rodney  Slater, 
Secretary. 

(FR  Doc.  98-2503  Filed  1-30-98:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 12, 18, 24,  111,  113, 
114, 125, 134, 145, 162, 171,  and  172 

RIN  1515-nACOI 

Petitions  for  Relief;  Seizures, 
Penalties,  and  Uquidated  Damages 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  proposes 
significant  amendments  to  parts  171  and 
172  of  the  Customs  Regulations  relating 
to  the  filing  of  petitions  in  penalty, 
liquidated  damages,  and  seizure  cases. 
The  proposed  regulations  are  briefer  and 
are  designed  to  allow  more  flexibility 
and  useful  contact  with  Government 
officials  in  an  effort  to  administer  cases 
in  the  most  efficient  way  possible. 
These  proposed  regulations  promote  a 
more  customer-friendly  atmosphere  and 
eliminate  needless  or  redundant 
provisions.  The  affected  parts  are 
recrafted  to  include  petition  processing 
in  seizure  and  unsecured  penalty  cases 
under  part  171  and  liquidated  damages 
and  secured  penalty  petition  processing 
under  part  172. 

DATES:  Comments  must  be  received  on 
or  before  Aprils.  1998. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Office  of  Regulations  and  Rulings. 
Regulations  Branch,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20229,  and 
inspected  at  the  Regulations  Branch, 
Ronald  Reagan  Building,  Suite  3000, 
1300  Pennsylvania  Avenue,  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch,  Office 
of  Regulations  and  Rulings,  202-927- 
2344. 
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SUPPLBMENTARY  INFORMATKM: 
Background 

Under  the  provisions  of  sections  618 
and  623  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1618  and  1623), 
and  sections  320  of  title  46,  United 
States  Code  App.  (46  U.S.C.App.  320), 
and  section  5321  of  title  31,  United 
States  Code  (31  U.S.C.  5321).  the 
Secretary  of  the  Treasury  is  empowered 
to  remit  forfeitures,  mitigate  penalties, 
or  cancel  claims  arising  from  violation 
of  Customs  bonds  upon  terms  and 
conditions  that  he  deems  appropriate. 
Under  general  rulemaking  authority  as 
provided  by  sections  66  and  624  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  66  and  1624),-the  Secretary  is 
authorized  to  make  such  regulations 
necessary  to  carry  out  the  provisions  of 
the  Tariff  Act.  Consistent  with  that 
authority.  Parts  171  (relating  to  seizures 
and  penalties)  and  172  (relating  to 
liquidated  damages)  of  the  Customs 
Regulations  (19  CFR  parts  171  and  172) 
were  promulgated  to  provide  for  the 
petitioning  process  in  order  to  allow  for 
the  orderly  remission  of  forfeitures, 
mitigation  of  penalties,  and  cancellation 
of  claims  for  liquidated  damages. 

Customs  is  proposing  signincant 
amendments  to  Parts  171  and  172  of  the 
Customs  Regulations  relating  to  the 
filing  of  petitions  in  penalty,  liquidated 
damages,  and  seizure  cases.  The  new 
regulations  will  be  briefer  and  will 
allow  more  flexibility  and  useful  contact 
with  Government  officials  in  an  effort  to 
administer  cases  in  the  most  efficient 
way  possible.  These  regulations  will 
promote  a  more  customer-friendly 
atmosphere  and  will  eliminate  needless 
or  redundant  provisions. 

The  scope  of  Pairs  171  and  172  has 
been  changed.  Inasmuch  as  certain 
penalties  are  guaranteed  by  the 
conditions  of  the  International  Carrier 
Bond,  and,  therefore  involve  surety 
participation,  the  provisions  of  Part  172 
will  relate  to  all  claims  for  liquidated 
damages  and  penalties  secured  by  a 
bond.  This  will  mean  that  all  claims 
against  surety  will  be  handled  in  a 
consistent  manner.  Part  171  will  relate 
to  unsecured  fines  and  penalties  and  all 
seizure  and  forfeiture  cases. 

The  proposed  regulations  anticipate 
that  electronic  filing  of  petitions  is  an 
inevitability  even  though  Customs  does 
not  currently  have,  on  a  nationwide 
basis,  the  capabilities  to  accept  petitions 
electronically.  Accordingly,  the 
regulations  reflect  the  acceptance  of 
electronic  signatures  and  eliminate  the 
requirement  of  duplicate  copies  if  an 
electronic  petition  is  filed. 

The  proposed  regulations  requires  that 
petitions  for  relief  must  be  signed  by  the 
petitioner,  his  attomey-at-law  or  a 


Customs  broker,  but  will  allow  others, 
in  certain  non-commercial  violations 
(such  as  passenger/baggage  violations), 
to  file  petitions  on  behalf  of  non-English 
■sf>eaking  claimants  to  property  or  omer 
petitioners  who  have  some  disability 
that  may  impede  the  ability  to  file  a 
petition.  Instances  have  occurred  where 
these  petitions  have  been  rejected 
because  they  did  not  meet  the  signature 
requirements  of  the  old  regulations.  A 
strict  reading  of  the  current  regulations 
would  bar  Customs  from  considering 
those  petitions.  This  position  causes 
needless  delay  in  administrative 
processing  of  cases.  The  new  proposed 
provision  will  open  the  process  in  these 
situations  and  promote  efficiency  by 
allowing,  in  non-commercial  violations, 
a  non-English  speaking  petitioner  or 
petitioner  who  has  a  disability  which 
may  impede  his  ability  to  file  a  petition 
to  enlist  a  family  member  or  other 
representative  to  file  a  petition  on  his 
behalf. 

Under  current  regulation,  Customs 
may  limit  the  petitioning  period  to  7 
days  in  cases  involving  violations  of  19 
U.S.C.  1592  when  the  miming  of  the 
statute  of  limitations  is  imminent. 
Customs  finds  no  reason  to  limit  the  7- 
day  petitioning  period  option  to  just 
1592  cases.  The  proposed  regulations 
extend  the  7-day  rule  to  all  cases  and 
clarify  that  it  is  7  working  days,  rather 
than  calendar  days. 

The  current  regulatory  section 
entitled  "Additional  evidence  required 
with  certain  petitions"  is  proposed  to  be 
eliminated  as  unnecessary.  The 
provisions  of  proposed  new  §  171.2 
indicate  that  tiie  claimant  or  petitioner 
must  establish  a  petitionable  interest  in 
seized  property.  How  that  proof  is 
presented  is  not  a  subject  that  need  be 
controlled  by  regulation. 

Oral  presentations  will  continue  to  be 
afforded  as  a  matter  of  right  in  1592 
cases  and  only  as  a  matter  of  discretion 
in  other  cases.  The  proposed  regulations 
simply  remove  the  reference  to  cases 
commenced  subsequent  to  December  31, 
1978.  This  provision  has  become 
obsolete  with  the  passage  of  time. 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(known  commonly  as  the  Customs 
Modernization  Act)  (Pub.L.  103-182, 
107  Stat.  2057)  amended  the  provisions 
of  19  U.S.C.  1595a(c)  to  provide  for  the 
seizure  and  forfeiture  of  stolen  property. 
Implementing  regulations  for  this 
amendment  were  promulgated  by 
Treasury  Decision  96-2  (T.D.  9ft-2). 
This  amendment  has  rendered 
§  171.22(c)  obsolete,  as  those  provisions 
of  the  new  statute  are  applicable  to  any 
stolen  property,  not  only  that  stolen  in 
Canada  and  brought  into  the  United 
States.  Accordingly,  it  is  proposed  to  no 


longer  include  that  provision  in  the 
regulations. 

Mitigation  guidelines  for  monetary 
penalties  assessed  pursuant  to  19  U.S.C 
1592  are  currently  published  as 
Appendix  B  to  Part  171  of  the 
Regulations.  Accordingly,  the 
provisions  of  §  171.23  of  the  current 
regulations,  making  these  guidelines 
available  upon  request,  are  obsolete  and 
it  is  proposed  that  this  section  be 
eliminated. 

The  offices  of  Regional  Commissioner 
and  District  Director  were  eliminated 
under  Customs  reorganization: 
therefore,  all  references  to  those  offices 
and  delegations  of  authority  to  those 
individuals  to  decide  petitions  and 
supplemental  petitions  for  relief  are 
ol^olete.  Through  Treasury  Decision 
95-78  (T.D.  95-78),  Customs  puWished 
an  Interim  Rule  which  amencled  the 
regulations  and  authorized  Fines. 
Penalties,  and  Forfeitures  Officers  to 
decide  petitions  for  relief  and  certain 
designated  Headquarters  officials 
assigned  to  field  locations  to  decide 
supplemental  and  second  supplemental 
petitions  for  relief  in  certain  cases 
(although  this  dociunent  proposes  to 
eliminate  second  supplemental 
petitions,  as  discussed  later  herein). 
Those  changes  are  reflected  in  this 
document. 

Consistent  with  the  reorganization 
and  Customs  policy  of  empowering 
employees,  the  proposed  regulations 
remove  speC:ific  delegations  of 
mitigation  authority  from  the  body  of 
regulatory  text  with  the  intention  of 
affording  the  Secretary  of  the  Treasury 
and  the  Commissioner  of  Customs  the 
opportunity  to  delegate  authority  to 
decide  petitions  and  supplemental 
petitions  to  the  field  through  delegation 
orders,  without  the  necessity  of 
amending  the  regulations.  A  separate 
document  will  be  published  in  the 
Federal  Register  detailing  the  new 
delegations. 

The  document  proposes  that  the 
provisions  of  Part  111  be  amended  to 
eliminate  the  requirement  of 
Headquarters  approval  of  broker  penalty 
cases  assessed  in  excess  of  $10,000. 

Novel  or  complex  issues  often  arise 
concerning  Customs  policy  with  regard 
to  Customs  actions  or  potential  actions 
relating  to  seizures  and  forfeitures, 
penalties  (including  penalty-based 
demands  for  duty),  liquidated  damages 
or  case  assessment  or  mitigation  in  cases 
that  are  otherwise  within  field 
jurisdiction  because  of  the  value  of  the 
property  or  the  amount  of  the  penalty  or 
claim  for  liquidated  damages.  In  those 
instances.  Headquarters  advice  may 
need  to  be  sought.  Accordingly,  the 


proposed  regulations  include  a  section 
in  both  Parts  171  and  172  to  allow  any 
Customs  officer  or  an  alleged  violator  to 
initiate  a  request  for  advice  to  be 
submitted  to  the  Fines,  Penalties,  and 
Forfeitures  Officer  for  forwarding  to  the 
Chief,  Penalties  Branch,  Office  of 
Regulations  and  Rulings.  The  Fines, 
Penalties,  and  Forfeitures  Officer  will 
retain  the  authority  to  refuse  to  forward 
any  request  that  fails  to  raise  a 
qualihring  issue. 

Under  current  policy.  Customs 
officers  are  empowered  to  accept 
petitions  filed  untimely  in  response  to 
claims  for  liquidated  damages.  Those 
petitions  can  be  accepted  at  any  time 
prior  to  determination  that  a  claim  is 
eligible  to  be  placed  on  a  surety 
sanction  list.  The  proposed  regulations 
wall  permit  Customs  to  accept  late 
petitions  in  penalty  cases  as  well,  but, 
as  articulated  in  guidelines  published 
for  cancellation  of  bond  charges  (see 
T.D.  94-38),  lateness  in  filing  a  petition 
may  be  considered  when  considering 
remission  or  mitigation  of  a  claim  and 
less  generous  relief,  if  otherwise 
merited,  may  be  afforded  to  the 
petitioner  who  files  in  an  untimely 
manner. 

The  courts  have  consistently  held  that 
a  claim  for  liquidated  damages  is  not  a 
"charge  or  exaction"  which  is  properly 
the  subject  of  a  protest  filed  pursuant  to 
the  authority  of  19  U.S.C.  1514.  See 
United  States  v.  Toshoku  America,  Inc., 
879  F.2d  815  (Fed.Cir.  1989);  HaJperin 
Shipping  Co..  Inc.  v.  United  States,  14 
err  438  742  F.Supp.  1163  (1990).  In 
light  of  these  decisions,  the  proposed 
regulations  indicate  that  claims  for 
liquidated  damages  and  decisions  on 
petitions  are  not  properly  the  subject  of 
a  protest  filed  pursuant  to  19  U.S.C. 
1514. 

In  Trayco,  Inc.  v.  United  States, 

Fed.Cir.(T) ,  994  F.2d  832  (1993), 

the  Court  permitted  a  company  that  had 
petitioned  for  relief,  received  a  decision 
on  the  petition  and,  although  unhappy 
with  the  mitigation  offered,  paid  that 
mitigated  amount  "under  protest",  to 
file  suit  to  recover  the  amount  paid.  The 
Court  noted  that  as  "*  *  '  nothing  in 
the  statute  or  regulations  gives  notice 
that  a  party  may  relinquish  its  rights  to 
judicial  review  by  paying  a  mitigated 
penalty  and  filing  a  second 
supplemental  petition,  we  decline  to 
hold  that  Trayco  is  estopped  where  it 
accompanied  its  payment  with  a 
statement  expressly  reserving  its  rights 
to  judicial  review."  See  Id.  at  839. 
Customs  proposes  to  amend  the 
regulations  to  provide  that  any  payment 
made  in  compliance  with  a  mitigation 
decision  will  act  as  an  accord  and 
satisfaction  whereby  the  paying  party 


has  elected  to  resolve  the  case  through 
the  administrative  process  and  has 
waived  the  right  to  sue  for  a  refund. 
This  express  statement  will  also  be 
included  in  all  mitigation  decisions 
offered  to  petitioners  in  order  to  provide 
full  disclosure  as  to  their  administrative 
or  judicial  rights.  Customs  will  not 
accept  payments  "under  protest." 

Aaditionally,  in  the  proposed 
regulations,  second  supplemental 
petitions  are  eliminated.  Therefore, 
payment  of  a  mitigated  amount  will 
never  be  necessary  to  receive  original  or 
appellate  administrative  review  and  a 
petitioner  will  not  be  required  to  later 
sue  for  a  refund  ot  monies  paid  if  he 
believes  the  underlying  penalty  was 
incorrectly  assessed  or  the  claim 
irnproperly  mitigated. 

The  proposed  regulations  include  a 
provision  whereby  the  deciding 
Customs  official  reserves  the  right  to 
require  a  waiver  of  the  statute  of 
limitations  executed  by  the  claimants  to 
the  property  or  charged  party  or  parties 
as  a  condition  precedent  before 
accepting  a  supplemental  petition  in 
any  case  where  the  statute  will  be 
available  as  a  defense  to  all  or  part  of 
that  case  within  one  year  from  the  date 
of  decision  on  the  original  petition  for 
reUef.  Upon  receipt  of  such  a  waiver, 
any  reduced  time  period  for  acceptance 
of  a  petition  would  not  be  necessary. 
The  proposed  regulations  remove  a 
restriction  on  the  filing  of  supplemental 
petitions  in  broker  penalty  cases.  Under 
current  §  111.95,  Customs  Regulations,  a 
final  determination  of  $1,000  or  less  in 
response  to  a  petition  for  relief  in  a  case 
involving  assessment  of  a  penalty  for 
violation  of  the  provisions  of  19  U.S.C. 
1641  may  not  be  the  subject  of  a 
supplemental  petition.  There  is  no  basis 
to  single  out  this  particular  violation  as 
not  being  worthy  of  a  supplemental 
petition  for  relief.  All  parties  should 
have  the  same  administrative  rights. 

It  is  noted  that  no  changes  are 
proposed  to  Subpart  F.  Part  171.  of  the 
current  regulations  relating  to  expedited 
procedures  promulgated  as  a  result  of 
passage  of  the  Anti-Drug  Abuse  Act  of 
1988  and  applicable  to  certain 
administrative  forfeiture  proceedings. 

Sections  10.39(e)  and  (I)  of  the  current 
regulations,  relating  to  the  filing  of 
petitions  in  cases  involving  breaches  of 
the  terms  and  conditions  of  temporary 
importation  bonds  (TlBs),  provide  for 
different  standards  of  review  if  there  has 
been  a  default  with  respect  to  all  of  the 
articles  entered  under  bond  or  if  there 
has  been  a  default  with  respect  to  part, 
but  not  all,  of  the  articles  entered  under 
bond.  This  bifurcation  is  imnecessary. 
The  proposed  regulations  combine  the 
provisions  of  §§  10.39(e)  and  (f)  to 


provide  a  single  standard  for  review  of 
TIB  petitions  without  regard  to  whether 
all  or  part  of  the  merchandise  entered 
under  the  TIB  are  in  breach. 
Current  §  162.48,  Customs 
Regulations,  relating  to  the  disposition 
of  perishable  and  low-value  property, 
permits  Customs,  by  the  authority 
granted  in  section  612  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1612), 
to  destroy  summarily  low-value  seized 
property  (less  than  $1,000)  when  the 
costs  of  storing  and  maintaining  such 
property  are  disproportionate  to  its 
value.  Customs  would  then  reimburse 
any  successful  petitioning  claimant 
from  the  Forfeiture  Fund.  The 
provisions  of  section  667  of  the  Customs 
Modernization  Act  remove  this  $1,000 
cap  and  permit  the  summary 
destruction  of  any  seized  property, 
without  regard  to  value,  if  the  costs  of 
maintaining  such  property  are 
disproportionate  to  its  value.  The 
proposed  amendment  is  consistent  with 
this  legislative  change. 

Finally,  the  provisions  of  Part  162  are 
proposed  to  be  amended  to  specifically 
empower  Fines,  Penalties,  and 
Forfeitures  Officers  to  accept  waivers  of 
the  statute  of  limitations  with  regard  to 
actual  or  potential  violations  arising  in 
ports  over  which  they  have  jurisdiction. 
The  Office  of  Regulations  and  Rulings 
would  retain  authority  to  accept  waivers 
in  established  actual  cases  over  which  it 
has  monetary  jurisdiction  and  a  petition 
for  relief  has  been  filed. 

Proposed  conforming  amendments  to 
Parts  10, 12, 18.  24.  111.  113, 114, 125, 
134, 145,  and  162  are  also  set  forth  in 
this  document 

Comments 

Before  making  a  determination  in  this 
matter.  Customs  will  consider  any 
written  comments  timely  submitted. 
Comments  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  during  regular  business 
hours  of  9:00  a.m.  to  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Ronald  Reagan 
Building.  1300  Pennsylvania  Avenue, 
NW..  Washington,  D.C. 

Regulatory  Flexibility  and  Executive 
Order  12866 

Inasmuch  as  small  business  entities 
are  rarely  repeat  violators  of  Customs 
laws,  and,  therefore,  will  seldom  need 
to  avail  themselves  of  these  regulatory 
provisions  and  file  petitions  for  relief  on 
a  regular  basis,  it  is  certified,  pursuant    > 
to  the  provisions  of  the  Regulatory 


5332 


Federal  Regiater/Vol.  63,  No.  21 /Monday,  February  2,  1998 /Proposed  Rules 


Federal  Register /Vol.  63,  No.  21 /Monday.  February  2,  1998 /Proposed  Rules 


5333 


Flexibility  Act  (5  U.S.C  601  et  seq.). 
that  the  proposed  amendments,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604.  The  dociunent  does 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  under  E.O.  12866. 

LifltofSubiacts 

ISCFRPartlO 

Alterations,  Bonds.  Customs  duties 
and  inspection.  Exports.  Imports. 
Preference  programs.  Repairs,  Reporting 
and  recordkeeping  requirements.  Trade 
agreements. 

29CFRPartt2 

Bonds,  Customs  duties  and 
inspection.  Labeling,  Marking, 
Prohibited  merchandise.  Reporting  and 
recordkeeping  requirements.  Restricted 
merchandise,  Seizure  and  forfeiture. 
Trade  agreements. 

19CFRPaTtl8 

Bonds.  Customs  duties  and 
inspection.  Penalties,  Prohibited 
merchandise.  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection,  Financial  and 
accounting  procedures.  Harbors, 
Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

IBCFRPartUl 

Administrative  practice  and 
procedure.  Bonds,  Brokers,  Customs 
duties  and  inspection.  Imports, 
Licensing.  Penalties,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  1J3 

Bonds,  Customs  duties  and 
inspection.  Exports.  Foreign  commerce 
and  trade  statistics.  Freight,  Imports, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Port  114 

Camets.  Customs  duties  and 
inspection. 

19  CFR  Part  125 

Bonds,  Customs  duties  and 
inspection.  Freight,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  134 

Country  of  origin.  Customs  duties  and 
inspection.  Imports,  Labeling,  Marking. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 


19  CFR  Part  145 

Customs  duties  and  inspection. 
Imports,  Mail,  Postal  service.  Reporting 
and  recordkeeping  requirements. 

19  CFR  Part  162 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Law  enforcement.  Penalties. 
Prohibited  merchandise.  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures. 

19  CFR  Part  171 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Law  enforcement.  Penalties, 
seiziues.  and  forfeitiues. 

19  CFR  Part  172 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Penalties. 

Propoaed  Amendments  tothe 
Regnlatioiu 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  parts  10. 12. 18.  24. 
111.  113. 114. 125.  134. 145. 162. 171. 
and  172.  Customs  Regulations  (19  CFR 
parts  10. 12, 18.  24,  111,  113, 114. 125, 
134, 145, 162. 171.  and  172).  as  set  forth 
below. 

PART  10— AfmCl.ES  CONOmONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States),  1321, 1481. 1484, 1498, 1508, 
1623, 1624,  331^. 

2.  It  is  proposed  to  revise  the 
introductory  paragraph  of  §  10.39(e)  to 
read  as  follows: 

§  10.39    CenoeHsUon  o(  bond  chergea. 

•        •        •        •        • 

(e)  If  there  has  been  a  default  with 
respect  to  any  or  all  of  the  articles 
covered  by  the  bond  and  a  written 
petition  for  relief  is  filed  as  provided  in 
part  172  of  this  chapter,  it  shall  be 
reviewed  by  the  Fines,  Penalties,  and 
Forfeitiues  Officer  having  jurisdiction  in 
the  port  where  the  entry  was  filed.  If  the 
Fines,  Penalties,  and  Forfeitures  Officer 
is  satisfied  that  the  importation  was 
properly  entered  under  Chapter  98, 
subchapter  Xm,  and  that  there  was  no 
intent  to  defraud  the  revenue  or  delay 
the  payment  of  duty,  the  Fines. 
Penalties,  and  Forfieitiues  Officer  may 
cancel  the  liability  for  the  payment  of 
liquidated  damages  as  follows: 


3.  It  is  proposed  to  amend  §  10.39  by 
removing  paragraph  (f)  and 
redesignating  current  paragraphs  (g)  and 
(h)  respectively  as  paragraphs  (f)  and  (g). 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  and 
relevant  specific  authority  citations  for 
part  12  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66, 1202 
(General  h4ote  20,  Hannonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624. 


Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c. 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States).  1624;  31 
U.S.C.  9701; 


Sections  12.95  through  12.103  also  issued 
under  15  U.S.C  1241-1245; 

•  •         •         •         • 

2.  It  is  proposed  to  amend  §  12.102  by 
removing  the  number  "60"  and  adding 
in  its  place  the  number  "30'. 

PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  citation  and 
relevant  specific  authority  citations  for 
part  18  continue  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonixed  Tariff 
Schedule  of  the  United  States),  1551, 1552. 
1553, 1624. 

•  •         •         •         • 

Section  18.8  also  issued  under  19  U.S.C 
1623: 

•  .   •         •         •         • 

2.  It  is  proposed  to  revise  §  18.8(d)  to 
read  as  follows: 

fl&8   UebMty for ahortage, Irregular 
ooHvofy,  or  nanaouwry;  poranMS. 

•  •         •         *         • 

(d)  In  any  case  in  which  liquidated 
damages  are  imposed  in  accordance 
with  this  section  and  the  Fines, 
Penalties,  and  Forfeitures  Officer  is 
satisfied  by  evidence  submitted  to  him 
with  a  petition  for  relief  filed  in 
accordance  with  the  provisions  of  part 
172  of  this  chapter  that  any  violation  of 
the  terms  and  conditions  of  the  bond 
ocoured  without  any  intent  to  evade 
any  law  or  regidation,  the  Fines, 
Penalties,  and  Forfieitures  Officer,  in 
accordance  with  delegated  authority, 
may  cancel  such  claim  upon  the 
payment  of  any  lesser  amount  or 
without  the  payment  of  any  amount  as 
may  be  deemed  appropriate  under  the 
law  and  in  view  of  the  circumstances. 


PART  24— CUSTOMS  FMANOAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  and 
relevant  specific  authority  citations  for 
part  24  continue  to  read  as  follows: 


Section  24.24  also  issued  under  26  U.S.C. 
4461,  4462; 

•  •  •  •  • 

2.  It  is  proposed  to  amend  the  first 
sentence  of  §  24.24(h)(3)  by  removing 
the  phrase  "published  pursuant  to  the 
provisions  of  ?i72.22(d)(l)  of  this 
chapter". 

PART  111-CUSTOMS  BROKERS 

1.  The  general  authority  citation  for 
part  111  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624, 1641. 

2.  It  is  proposed  to  amend  §  111.92  by 
removing  the  last  sentence. 

3.  It  is  proposed  to  revise  §  111.95  to 
read  as  follows: 

§111.95    Supplemental  petition  for  relief. 

A  decision  of  the  Fines,  Penalties,  and 
Forfeitures  Officer  with  regard  to  any 
petition  filed  in  accordance  with  part 
171  of  this  chapter  may  be  the  subject 
of  a  supplemental  petition  for  relief. 
Any  supplemental  petition  also  must  be 
filed  in  accordance  with  the  provisions 
of  part  171  of  this  chapter. 

PART  1 1 3— CUSTOMS  BONDS 

1.  The  general  authority  citation  and 
relevant  specific  authority  citation  for 
part  113  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1623. 1624. 
Subpart  E  also  issued  under  19  U.S.C 
1484. 1551, 1565. 

2.  It  is  proposed  to  revise  §  113.46  to 
read  as  follows: 

§113.46    Cancellation  of  tXMid  charges 
resulting  from  failure  to  produce 
documents. 

Guidelines  published  by  the 
Commissioner  of  Customs  set  forth 
provisions  relating  to  cancellation  of 
bond  charges  resulting  from  failure  to 
produce  documents. 

3.  It  is  proposed  to  amend  §  113.52  by 
removing  the  words  "and  172.22(c)" 
from  the  parenthetical  phrase  contained 
therein. 

4.  It  is  proposed  to  amend  §  113.54(a) 
by  removing  "172.31"  and  adding  in  its 
place  "172.11(b)". 

PART  114— CARNETS 

1.  The  general  authority  citation  for 
part  114  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  States),  1623, 1624. 


2.  It  is  proposed  to  amend  §  114.34(c] 
by  removing  the  final  non-parenthetical 
sentence  and  the  final  parenthetical 
sentence. 

PART  125— CARTAGE  AND 
UQHTERAGE  OF  MERCHANDISE 

1.  The  general  authority  citation  and 
relevant  specific  authority  citation  for 
part  125  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1565, 1624. 

•         •         •         *         • 

Sections  125.41  and  125.42  also  issued 
under  19  U.S.C.  1623. 

2.  It  is  proposed  to  revise  §  125.42  to 
read  as  follows: 

§125.42    Cancellation  of  liability. 

The  Fines,  Penalties,  and  Forfeitures 
Officer,  in  accordance  with  delegated 
authority,  may  cancel  liquidated 
damages  incurred  imder  the  bond  of  the 
foreign  trade  zone  operator,  containing 
the  bond  conditions  set  forth  in  §  113.73 
of  this  chapter,  or  under  the  bond  of  the 
cartman,  lighterman,  bonded  carrier,     _ 
bonded  warehouse  operator,  container 
station  operator  or  centralized 
examination  station  operator  on 
Customs  Form  301,  containing  the  bond 
conditions  set  forth  in  §  113.63  of  this 
chapter,  upon  the  payment  of  such 
lesser  amount,  or  without  the  payment 
of  any  amoimt,  as  the  Fines,  Penalties, 
and  Forfeitures  Officer  may  deem 
appropriate  imder  the  circumstances. 
Application  for  cancellation  of 
liquidated  damages  incurred  shall  be 
made  in  accordance  with  the  provisions 
of  part  172  of  this  chapter. 

PART  134— COUNTRY  OF  ORIGIN 
MARKING 

1.  The  general  authority  citation  for 
part  134  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1304, 1624. 

2.  It  is  proposed  to  amend  §  134.54(a) 
by  removing  the  phrase  "plus  any 
estimated  duty  thereon  as  determined  at 
the  time  of  entry." 

3.  It  is  proposed  to  amend  §  134.54(b) 
by  removing  the  second  sentence. 

PART  145— MAIL  IMPORTATIONS 

1.  The  general  authority  citation  and 
relevant  specific  authority  citation  for 
part  145  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  States),  1624. 

Section  145.4  also  issued  under  18  U.S.C. 
545, 19  U.S.C.  1618. 
•         •         •         •         • 

,2.  It  is  proposed  to  revise  §  145.4(b)  to 
read  as  follows: 


§  146.4    Dutiable  merchandise  without 
declaration  or  Invoice,  prohibited 
merchandise,  and  merchandise  imported 
contrary  to  law. 

•        *        •        •        * 

(b)  Mitigation  of  forfeiture.  Any 
claimant  incurring  a  forfeiture  of 
merchandise  for  violation  of  this  section 
may  file  a  petition  for  relief  pursuant  to 
part  171  of  this  chapter.  Mitigation  of 
that  forfeiture  may  occur  consistent 
with  mitigation  guidelines. 


PART  162— RECORDKEEPING, 
INSPECTK>N.  SEARCH  AND  SEIZURE 

1.  The  general  authority  citation  and 
relevant  s{>ecific  authority  citation  for 
part  162  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1624. 

•  •         •         •         * 

Section  162.48  also  issued  under  19  U.S.C. 
1606,  1607, 1608, 1612, 1613b.  1618; 

•  *         *         •         • 

2.  It  is  proposed  to  amend  §  162.48  by 
revising  \he  heading  to  read  as  follows: 

§162.48    Disposition  of  perishable  and 
other  seixed  property. 

3.  It  is  prof)osed  to  amend  paragraph 
(b)  of  §  162.48  by  removing  from  the 
first  sentence  the  phrase  "and  such 
value  is  less  than  $1,000,". 

4.  It  is  proposed  to  amend  §  162.79b 
by  removing  the  last  sentence. 

5.  It  is  proposed  to  amend  subpart  G, 
part  162  by  adding  a  new  §  162.81  to 
read  as  follows: 

§  162.81    Statute  of  limitation  waivers. 

Waivers  of  the  statute  of  limitations  in 
any  matter  relating  to  any  actual  or 
potential  penalty,  seizure  or  claim  for 
liquidated  damages  may  be  accepted  by 
any  Fines,  Penalties,  and  Forfeitures 
Officer  except  that  waivers  of  the  statute 
of  limitations  submitted  with  regard  to 
any  penalty,  seizure  or  liquidated 
damages  case  in  which  a  petition  has 
been  filed  and  is  under  review  by  the 
Chief,  Penalties  Branch,  Office  of 
Regulations  and  Rulings,  or  the 
Secretary  of  the  Treasury  or  his 
designee,  shall  be  accepted  by  the  Chief, 
Penalties  Branch,  Office  of  Regulations 
and  Rulings. 

PART  171— FINES.  PENALTIES,  AND 
FORFEITURES 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1592, 1618. 1624. 
The  provisions  of  subpart  C  also  issued 
under  22  U.S.C.  401;  46  U.S.C.  App.  320 
unless  otherwise  noted. 

Subpart  F  also  issued  under  19  U.S.C. 
1595a.  1605. 1624;  21  U.S.C.  881  note. 
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2.  It  is  proposed  to  revise  §  171.0  to 
read  as  follows: 

§171.0    Scope. 

This  part  contains  provisions  relating 
to  petitions  for  relief  from  fines, 
forfeitures,  and  certain  penalties 
incurred,  and  petitions  for  the 
restoration  of  proceeds  from  sale  of 
seized  and  forfeited  property.  This  part 
does  not  relate  to  petitions  on  claims  for 
liquidated  damages  or  penalties  which 
are  guaranteed  by  the  conditions  of  the 
International  Carrier  Bond  (see  §  113.64 
of  this  chapter). 

3.  It  is  proposed  to  revise  subparts  A 
through  E  of  part  171  to  read  as  follows: 

Sut)part  A— Application  for  RalM 

1171.1    Patttion  for  relief . 

(a)  To  whom  addressed.  Petitions  for 
the  remission  or  mitigation  of  a  fine, 
penalty,  or  forfeiture  incurred  under  any 
law  administered  by  Customs  shall  be 
addressed  to  the  Fines,  Penalties,  and 
Forfeitures  Officer  designated  in  the 
notice  of  claim. 

(b)  Signature.  The  petition  for 
remission  or  mitigation  shall  be  signed 
by  the  petitioner,  his  attomey-at-law  or 
a  Customs  broker.  If  the  petitioner  is  a 
corporation,  the  petition  may  be  signed 
by  an  officer  or  responsible  supervisory 
official  of  the  corporation,  or  a 
representative  of  the  corporation. 
Electronic  signatures  are  acceptable.  In 
non-commercial  violations,  a  non- 
English  speaking  petitioner  or  petitioner 
who  has  a  disability  which  may  impede 
his  ability  to  file  a  petition  may  enlist 

a  family  member  or  other  representative 
to  file  a  petition  on  his  behalf.  The 
deciding  officer  may,  in  his  or  her 
discretion,  require  proof  of 
representation  before  consideration  of 
any  petition. 

(c)  Form.  The  petition  for  remission  or 
mitigation  need  not  be  in  any  particular 
form.  It  shall  set  forth  the  following: 

(1)  A  description  of  the  property 
involved  (if  a  seizure): 

(2)  The  date  and  place  of  the  violation 
or  seizure; 

(3)  The  facts  and  circumstances  relied 
upon  by  the  petitioner  to  justify 
remission  or  mitigation;  and 

(4)  If  a  seizure  case,  proof  of  a 
petitionable  interest  in  the  seized 
property. 

(a)  False  statement  in  petition.  A  false 
statement  contained  in  a  petition  may 
subject  the  petitioner  to  prosecution 
under  the  provisions  of  18  U.S.C.  1001. 


1171.2 

(a)  Where  pled.  A  petition  for  relief 
shall  be  filed  with  the  Fines,  Penalties, 
and  Forfeitures  office  whose  address  is 
given  In  the  notice. 


(b)  When  filed.  (1)  Seizures.  Petitions 
for  relief  from  seizures  shall  be  filed 
within  30  days  from  the  date  of  mailing 
of  the  notice  of  seizure. 

(2)  Penalties.  Petitions  for  relief  from 
penalties  shall  be  filed  within  60  days 
of  the  mailing  of  the  notice  of  penalty 
incurred. 

(c)  Extensions.  The  Fines,  Penalties, 
and  Forfeitures  Ofiicer  is  empowered  to 
grant  extensions  of  time  to  file  {wtitions 
when  the  circumstances  so  warrant. 

(d)  Number  of  copies.  The  petition 
shall  be  filed  in  duplicate  unless  filed 
electronically. 

(e)  Exception  for  certain  cases.  If  a 
penalty  is  assessed  or  a  seizure  is  made 
and  fewer  than  180  days  remain  from 
the  date  of  penalty  notice  or  seizure 
before  the  statute  of  limitations  may  be 
asserted  as  a  defense,  the  Fines, 
Penalties,  and  Forfeitures  Officer  may 
specify  in  the  notice  a  reasonable  period 
of  time,  but  not  less  than  7  working 
days,  for  the  filing  of  a  petition  for 
relief.  If  a  petition  is  not  filed  within  the 
time  specified,  the  matter  shall  be 
transmitted  promptly  to  the  appropriate 
Office  of  the  Chief  Counsel  for  referral 
to  the  Department  of  Justice. 

f  171.3    Oral  piaeentatlons  aeefcing  relief. 

(a)  For  violation  of  section  592.  If  the 
penalty  incurred  is  for  a  violation  of 
section  592.  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592),  the  person 
named  in  the  notice,  in  addition  to 
filing  a  petition,  may  make  an  oral 
presentation  seeking  relief  in 
accordance  with  this  paragraph.  For 
purposes  of  this  paragraph,  a  proceeding 
commences  with  the  issuance  of  a 
prepenalty  notice  or,  if  no  prepenalty 
notice  is  issued,  with  the  issuance  of  a 
notice  of  claim  or  a  monetary  penalty. 

(b)  Other  oral  presentations.  Oral 
presentations  other  than  those  provided 
in  paragraph  (a)  of  this  section  may  be 
allowed  in  the  discretion  of  any  official 
of  the  Customs  Service  or  Department  of 
the  Treasury  authorized  to  act  on  a 
petition  or  supplemental  petition. 

Subpart  B— Actions  on  Patitions 

S171.11    Pemiona  acted  on  by  Fines, 
PenaMea,  and  rofteltiiies  Officer. 

(a)  Remission  or  mitigation  authority. 
Upon  receipt  of  a  petition  for  relief 
submitted  pursuant  to  the  provisions  of 
section  618  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1618),  or  section 
5321(c)  of  title  31,  United  States  Code 
(31  U.S.C.  5321(c)),  or  section  320  of 
title  46.  United  States  Code  App.  (46 
use.  App.  320),  the  Fines,  Penalties, 
and  Forfeitures  Officer  is  empowered  to 
remit  or  mitigate  on  such  terms  and 
conditions  as,  under  law  and  in  view  of 


the  circumstances,  he  or  she  shall  deem 
appropriate  in  accordance  with 
appropriate  delegations  of  authority. 

lb)  When  violation  did  not  occur. 
Notwithstanding  any  other  delegation  of 
authority,  the  Fines,  Penalties,  and 
Forfeitiires  Officer  is  always  empowered 
to  cancel  any  claim  when  he  or  she 
definitely  determines  that  the  act  or 
omission  forming  the  basis  of  any  claim 
of  penalty  or  forfeiture  did  not  occur. 

(c)  When  violation  is  result  of  vessel 
in  distress.  The  Fines.  Penalties,  and 
Forfeitures  Officer  may  remit  without 
payment  any  penalty  which  arises  for 
violation  of  the  coastwise  laws  if  he  or 
she  is  satisfied  that  the  violation 
occurred  as  a  direct  result  of  an  arrival 
of  the  transporting  vessel  in  distress. 

f  171.12    Petitions  referred  to  Customs 
llgartqiMftsri 

Upon  receipt  of  a  petition  for  relief 
filed  pursuant  to  the  provisions  of 
section  618  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1618),  section 
5321(c)  of  title  31,  United  States  Code 
(31  U.S.C.  5321(c)),  or  section  320  of 
title  46,  United  States  Code  App.  (46 
U.S.C.  App.  320).  involving  fines, 
penalties,  and  forfeitures  which  are 
outside  of  his  or  her  delegated  authority, 
the  Fines,  Penalties,  and  Forfeitiues 
Officer  shall  refer  that  petition  to  the 
Chief,  Penalties  Branch,  Office  of 
Regulations  and  Rulings,  Customs 
Headquarters,  who  is  empowered  to 
remit  or  mitigate  on  such  terms  and 
conditions  as,  under  law  and  in  view  of 
the  circumstances,  he  or  she  shall  deem 
appropriate,  unless  there  has  been  no 
delegation  of  authority  to  act  by  the 
Secretary  of  the  Treasury  or  his 
designee.  In  those  cases  where  there  has 
been  no  delegation  to  act  by  the 
Secretary  or  his  designee,  the  Chief. 
Penalties  Branch,  shall  forward  the 
matter  to  the  Department  with  a 
recommendation. 

f  171.13    Umltstlona  on  conaMeratlon  of 
petltlona. 

(a)  Late  petitions.  Petitions  filed  after 
the  expiration  of  the  30-  or  60-day 
petitioning  period  may  be  considered  by 
the  deciding  official  if,  in  his  or  her 
discretion,  the  efficient  administration 
of  justice  would  be  met. 

(b)  Cases  referred  for  institution  of 
legal  proceedings.  No  action  shall  be 
taken  on  any  petition  after  the  case  has 
been  referred  to  the  Department  of 
Justice  for  institution  of  legal 
proceedings.  The  petition  shall  be 
forwarded  to  the  Department  of  Justice. 

(c)  Conveyance  awarded  for  official 
use.  No  petition  for  remission  of 
forfeiture  of  a  seized  conveyance  which 
has  been  forfeited  and  retained  for 


official  use  shall  be  considered  imless  it 
is  filed  before  final  disposition  of  the 
property  is  made.  This  does  not  affect 
petitions  for  restoration  of  proceeds  of 
sale  filed  pursuant  to  the  provisions  of 
section  613  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1613). 

f  171.14    Hssdquartsraadvlos. 

The  advice  of  the  Director. 
International  Trade  Compliance 
Division.  Office  of  Regulations  and 
Rulings,  Customs  Headquarters,  may  be 
sought  in  any  case,  without  regard  to 
delegated  authority  to  act  on  a  petition 
or  offer,  when  a  novel  or  complex  issue 
concerning  a  ruling,  policy,  or 
procedure  is  presented  concerning  a 
Customs  action(s)  or  potential  Customs 
action(s)  relating  to  seizures  and 
forfeitures,  penalties  (including  penalty- 
based  demands  for  duty),  or  mitigating 
or  remitting  any  claim.  The  request  for 
advice  may  be  initiated  by  the  alleged 
violator  or  any  Customs  officer,  but 
must  be  submitted  to  the  Fines. 
Penalties,  and  Forfeitures  Officer.  The 
Fines,  Penalties,  and  Forfeitures  Officer 
retains  the  authority  to  refuse  to  forward 
any  request  that  fails  to  raise  a 
quaUfying  issue  and  to  seek  legal  advice 
from  the  appropriate  Associate  or 
Assistant  Chief  Counsel  in  such  cases. 

Subpart  C— Oispositton  of  Petitions 

f  171.21    Written  dedalona. 

If  a  petition  for  relief  relates  to  a 
violation  of  sections  592  or  641,  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1592 
or  19  U.S.C.  1641),  the  petitioner  shall 
be  provided  with  a  written  statement 
setting  forth  the  decision  on  the  matter 
and  the  findings  of  feet  and  conclusions 
of  law  upon  which  the  decision  is 
based. 

1171.22    Umltation  on  thne  decision 


A  decision  to  mitigate  a  penalty  or  to 
remit  a  forfeiture  upon  condition  that  a 
stated  amount  is  paid  shall  be  effective 
for  not  more  than  60  days  from  the  date 
of  notice  to  the  petitioner  of  such 
decision  unless  the  decision  itself 
prescribes  a  different  effective  period.  If 
payment  of  the  stated  amount  or 
arrangements  for  such  payment  are  not 
made,  or  a  supplemental  petition  is  not 
filed  in  accordance  with  regulation,  the 
full  penalty  or  claim  for  forfeiture  shall 
be  deemed  applicable  and  shall  be 
enforced  by  promptly  referring  the 
matter,  after  required  collection  action, 
if  appropriate,  to  the  appropriate  Office 
of  the  Chief  Counsel  for  preparation  for 
referral  to  the  Department  of  Justice 
unless  other  action  has  been  directed  by 
the  Commissioner  of  Customs. 


f171.23    Decisions  not  protestaMs. 

(a)  Mitigation  decision  not  subject  to 
protest.  Any  decision  to  remit  a 
forfeiture  or  mitigate  a  penalty  is  not  a 
protestable  decision  as  defined  under 
the  provisions  of  19  U.S.C  1514.  Any 
payment  made  in  compliance  with  any 
decision  to  remit  a  forfeiture  or  mitigate 
a  penalty  is  not  a  charge  or  exaction  and 
therefore  is  not  a  protestable  action  as 
defined  under  the  provisions  of  19 
U.S.C.  1514. 

(b)  Payment  of  mitigated  amount  as 
accord  and  satisfaction.  Payment  of  a 
mitigated  amotmt  in  compliance  with 
an  administrative  decision  on  a  petition 
or  supplemental  petition  for  reUef  shall 
be  considered  an  election  of 
administrative  proceedings  and  full 
disposition  of  the  case.  Payment  of  a 
mitigated  amoimt  will  act  as  an  accord 
and  satisfaction  of  the  Government 
claim.  Payment  of  a  mitigated  amount 
will  never  serve  as  a  bar  to  filing  a 
supplemental  petition  for  relief. 

Subpart  D-Offars  in  Compromise 

§171.31    Form  of  offsra. 

Offers  in  compromise  submitted 
pursuant  to  the  provisions  of  section 
617  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1617),  must 
expressly  state  that  they  are  being 
submitted  in  accordance  with  the 
provisions  of  that  section.  The  amount 
of  the  offer  must  be  deposited  with 
Customs  in  accordance  with  the 
provisions  of  §  161.5  of  this  chapter. 

f  171.32    Authority  to  accept  offers. 
The  authority  to  accept  offers  in 
compromise,  when  recommended  by 
the  General  Counsel  of  the  Treasury  or 
his  designee,  resides  with  the  official 
having  authority  to  decide  a  petition  for 
relief. 

§171.33    Acceptance  of  offers  In 
compromise. 

An  offer  in  compromise  shall  be 
considered  accepted  only  when  the 
offeror  is  so  notified  in  writing.  As  a 
condition  to  accepting  an  offer  in 
compromise,  the  offeror  may  be 
required  to  enter  into  any  collateral 
agreement  or  to  post  any  security  which 
is  deemed  necessary  for  the  protection 
of  the  interest  of  the  United  States. 

Subpart  E— Restoration  of  Proceeds  of 
Sale 

§  1 71 .41    Application  of  provisions  for 
petitions  for  relief. 

The  general  provisions  of  subpart  B  of 
this  part  on  filing  and  content  of 
petitions  for  relief  apply  to  petitions  for 
restoration  of  proceeds  of  sale  except 
insofar  as  modified  by  this  subpart. 


§171.42    Time  HmH  for  filing  pstMon  for 
restoration. 

A  petition  for  the  restoration  of 
proceeds  of  sale  under  section  613, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1613)  shall  be  filed  within  3 
months  after  the  date  of  the  sale. 

§171.43    EvMsnce  required. 

In  addition  to  such  other  evidence  as 
may  be  required  under  the  provisions  of 
subpart  B  of  this  part,  the  petition  for 
restoration  of  proceeds  of  sale  under 
section  613.  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1613),  shall  show 
the  interest  of  the  petitioner  in  the 
property.  The  petition  shall  be 
supported  by  satisfactory  proof  that  the 
petitioner  did  not  know  of  the  seizure 
prior  to  the  declaration  or  decree  of 
forfeiture  and  was  in  such 
circumstances  as  prevented  him  from 
knowing  of  it. 

§171.44    Forfeited  property  authortad  lor 
offldali 


If  forfeited  property  which  is  the 
subject  of  a  claim  under  section  613, 
Tariff  Act  of  1930,  as  amended«(19 
U.S.C.  1613)  has  been  authorized  for 
official  use.  retention  or  deUvery  shall 
be  regarded  as  the  sale  thereof  for  the 
purposes  of  section  613.  The  "" 

appropriation  available  to  the  receiving 
agency  for  the  piuchase,  hire,  operation, 
maintenance  and  reptair  of  property  of 
the  kind  so  received  is  available  for  the 
granting  of  relief  to  the  claimant  and  for 
the  satisfaction  of  hens  for  beight. 
charges  and  contributions  in  general 
average  that  may  have  been  filed. 

4.  It  is  proposed  to  amend  part  171  by 
adding  a  new  subpart  G  to  read  as 
follows: 

Subpart  Q— Suppl«nantal  Patitiona  for 
Rdief 

§171.61    Time  and  place  of  filing. 

If  the  petitioner  is  not  satisfied  with 
a  decision  of  the  deciding  official  on  an 
original  petition  for  relief,  a 
supplemental  petition  may  be  filed  with 
the  Fines,  Penalties,  and  Forfeitures 
Officer  having  jiu"isdiction  in  the  port 
where  the  violation  occurred.  Sucb 
supplemental  petition  shall  be  filed 
within  60  days  from  the  date  of  notice 
to  the  petitioner  of  the  decision  from 
which  further  rehef  is  requested  unless 
another  time  to  file  such  a  supplemental 
petition  is  prescribed  in  the  decision.  A 
supplemental  petition  may  be  filed 
whether  or  not  the  mitigated  penalty  or 
forfeiture  remission  amount  designated 
in  the  decision  on  the  original  petition 
is  paid. 
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§l7l.t2    Supptomantal  petTOon  dacMon 
authortty. 

(a)  Decisions  of  Fines.  Penalties,  and 
Forfeitures  Officer.  Supplemental 
petitions  filed  on  cases  where  the 
original  decision  was  made  by  the 
Fines.  Penalties,  and  Forfeitures  Oflicer 
shall  be  initially  reviewed  by  that 
official.  The  Fines.  Penalties,  and 
Forfeitures  Officer  may  choose  to  griont 
more  relief  and  issue  a  decision 
indicating  same  to  the  petitioner.  If  the 
petitioner  is  dissatisfied  with  the  further 
relief  granted  or  if  the  Fines.  Penalties, 
and  Forfeitures  Officer  decides  to  grant 
no  further  relief,  the  supplemental 
petition  shall  be  forwarded  to  a 
designated  Headquarters  official 
assigned  to  a  field  location  for  review 
and  decision,  except  that  supplemental 
petitions  filed  in  cases  involving 
violations  of  19  U.S.C.  1641  where  the 
amount  of  the  penalty  assessed  exceeds 
SlO.OOO  shall  be  forwarded  to  the  Chief. 
Penalties  Branch,  Office  of  Regulations 
and  Rulings. 

(b)  Decisions  of  Customs 
Headquarters.  Supplemental  petitions 
filed  on  cases  where  the  original 
decision  was  made  by  the  Chief, 
Penalties  Branch,  Office  of  Regulations, 
and  Rulings,  Customs  Headquarters, 
shall  be  forwarded  to  the  Director, 
International  Trade  Compliance 
Division,  Customs  Headquarters,  for 
review  and  decision. 

(c)  Decisions  of  Treasury  Department. 
Supplemental  petitions  filed  on  cases 
where  the  original  decision  was  made  in 
the  Treasury  Department,  shall  be 
referred  to  the  Chief,  Penalties  Branch, 
Office  of  Regulations  and  Rulings, 
Custonrs  Headquarters,  who  shall 
forward  the  supplemental  petitions  to 
the  Department  with  a  recommendation. 

(d)  Authority  of  Assistant 
Commissioner.  Any  authority  given  to 
any  Headquarters  official  by  this  part 
may  also  be  exercised  by  the  Assistant 
Commissioner,  Office  of  Regulations 
and  Rulings,  or  his  designee. 

f  171.63    Appeals  to  tha  Sacratary  of  the 
Traaaury  in  cartain  1592  caaaa. 

A  petitioner  filing  a  supplemental 
petition  pursuant  to  this  subpart  from  a 
decision  of  the  Chief,  Penalties  Branch. 
Office  of  Regulations  and  Rulings,  with 
respect  to  any  liability  assessed  under 
19  U.S.C.  1592  may  request  that  the 
petition  be  accepted  as  an  appeal  to  the 
Secretary  of  the  Treasury.  The  Secretary 
or  his  designee  will  accept  for  decision 
any  such  supplemental  petition  when  in 
his  discretion  he  determines  that  such 
petition  raises  a  question  of  fact,  law  or 
policy  of  such  importance  as  to  require 
a  decision  by  the  Secretary.  If  the 
Secretary  or  his  designee  declines  to 


accept  an  appeal  for  decision,  the 
petitioner  will  be  so  informed.  In  such 
a  case,  a  decision  will  be  issued  thereon 
by  the  Director,  International  Trade 
Compliance  Division. 

§171.64    Waivar o( Statute oflimitatlona. 

The  deciding  official  always  reserves 
the  right  to  require  a  waiver  of  the 
statute  of  limitations  executed  by  the 
claimants  to  the  property  or  charged 
party  or  parties  as  a  condition  precedent 
before  accepting  a  petition  for  relief  or 
a  supplemental  petition  in  any  case 
where  the  statute  will  be  available  as  a 
defense  to  all  or  part  of  that  case  within 
one  year  from  the  date  of  decision  on 
the  original  petition  for  relief. 

PART  172— CLAIMS  FOR  UQUIOATED 
DAMAGES;  PENALTIES  SECURED  BY 
BONOS 

1.  The  authority  citation  for  Part  172 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1618. 1623, 1624. 
PART  172— (REVISED) 

2.  It  is  proposed  to  revise  part  172  to 
read  as  follows: 

PART  172— CLAIMS  FOR  LIQUIDATED 
DAMAGES;  PENALTIES  SECURED  BY 
BONDS 


f  172.0 

This  part  contains  provisions  relating 
to  petitions  for  relief  from  claims  for 
liquidated  damages  arising  under  any 
Customs  bond  and  penalties  incurred 
which  are  secured  by  the  conditions  of 
the  International  Carrier  Bond  (See 
§  113.64  of  this  chapter).  This  part  does 
not  relate  to  petitions  on  unsecured 
fines  or  penalties  or  seizures  and 
forfeitures,  nor  does  it  relate  to  petitions 
for  the  restoration  of  proceeds  of  sale 
pursuant  to  19  U.S.C.  1613. 

Sut>part  A— Notice  of  Claim  and 
Application  for  R«ii«f 

f  172.1    Notloa  o(  Nquidatad  damagaa  or 
penalty  Incurred  and  right  to  petition  for 
rallaf. 

(a)  Notice  of  liquidated  damages  or 
penalty  incurred.  When  there  is  a  failure 
to  meet  the  conditions  of  any  bond 
posted  with  Customs  or  when  a 
violation  occurs  which  results  in 
assessment  of  a  penalty  which  is 
secured  by  a  Customs  bond,  the 
principal  shall  be  notified  in  writing  of 
any  liability  for  liquidated  damages  or 
penalty  incurred  and  a  demand  shall  be 
made  for  payment.  The  sureties  on  such 
bond  shall  also  be  notified  in  writing  of 
any  such  liability  at  the  same  time. 

(b)  Notice  of  right  to  petition  for  relief. 
The  notice  shall  inform  the  principal 


that  application  may  be  made  for  relief 
from  payment  of  liquidated  damages  or 
penalty. 

f172^    Petition  for  raMef. 

(a)  To  whom  addressed.  Petitions  for 
the  cancellation  of  any  claim  for 
liquidated  damages  or  remission  or 
mitigation  of  a  Hne  or  penalty  sectued 
by  a  Customs  bond  incurred  under  any 
law  or  regulation  administered  by 
Customs  shall  be  addressed  to  the  Fines, 
Penalties,  and  Forfeitures  Officer 
designated  in  the  notice  of  claim. 

(b)  Signature.  The  petition  for 
remission  or  mitigation  shall  be  signed 
by  the  petitioner,  his  attomey-at-law  or 
a  Customs  broker.  If  the  petitioner  is  a 
corporation,  the  petition  may  be  signed 
by  an  officer  or  responsible  supervisory 
official  of  the  corporation,  or  a 
representative  of  the  corporation. 
Electronic  signatures  are  acceptable. 
The  deciding  officer  may,  in  his  or  her 
discretion,  require  proof  of 
representation  before  consideration  of 
any  petition. 

(c)  Form.  The  petition  for 
cancellation,  remission  or  mitigation 
need  not  be  in  any  particular  form.  It , 
shall  set  forth  the  following: 

(1)  The  date  and  place  of  the 
violation;  and 

(2)  The  facts  and  circumstances  relied 
upon  by  the  {>etitioner  to  justify 
cancellation,  remission  or  mitigation. 

(d)  False  statement  in  petition.  A  false 
statement  contained  in  a  petition  may 
subject  the  petitioner  to  prosecution 
under  the  provisions  of  18  U.S.C.  1001. 

f  172.3    nHng  a  petition. 

(a)  Where  filed.  A  petition  for  relief 
shall  be  filed  by  the  bond  principal  with 
the  Fines,  Penalties,  and  Forfeitures 
office  whose  address  is  given  in  the 
notice. 

(b)  When  filed.  Petitions  for  relief 
shall  be  filed  within  60  days  from  the 
date  of  mailing  to  the  bond  principal  the 
notice  of  claim  for  liquidated  damages 
or  penalty  secujred  by  a  bond. 

(c)  Extensions.  The  Fines,  Penalties, 
and  Forfeitures  Officer  is  empowered  to 
grant  extensions  of  time  to  file  petitions 
when  the  circumstances  so  warrant. 

(d)  Number  of  copies.  The  petition 
shall  be  filed  in  duplicate  unless  filed 
electronically. 

(e)  Exception  for  certain  cases.  If  a 
I)enalty  or  claim  for  liquidated  damages 
is  assessed  and  fewer  than  180  days 
remain  from  the  date  of  penalty  or 
liquidated  damages  notice  before  the 
statute  of  limitations  may  be  asserted  as 
a  defense,  the  Fines,  Penalties,  and 
Forfeitures  Officer  may  sptecify  in  the 
notice  a  reasonable  period  of  time,  but 
not  less  than  7  working  days,  for  the 


filing  of  a  petition  for  relief.  If  a  petition 
is  not  filed  within  the  time  specified, 
the  matter  shall  be  transmitted  promptly 
to  the  appropriate  Office  of  the  Chief 
Counsel  for  referral  to  the  Department  of 
Justice. 

172.4    Demand  on  aurety. 

If  the  principal  fails  to  file  a  petition 
for  relief  or  fails  to  comply  in  the 
prescribed  time  with  a  decision  to 
mitigate  a  penalty  or  cancel  a  claim  for 
liquidated  damages  issued  with  regard 
to  a  petition  for  relief.  Customs  shall 
make  a  demand  for  payment  on  surety. 
Surety  will  then  have  60  days  from  the 
date  of  the  demand  to  file  a  petition  for 
relief. 

Subpart  B— Actions  on  Petitions 

S  172.1 1    Patltiona  acted  on  by  Finea, 
Penalties,  and  Forfaiturea  Officer. 

(a)  Mitigation  or  cancellation 
authority.  Upon  receipt  of  a  petition  for 
relief  submitted  pursuant  to  the 
provisions  of  section  618  or  623  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1618  or  19  U.S.C.  1623).  or 
section  320  of  title  46,  United  States 
Code  App.  (46  U.S.C.  App.  320),  the 
Fines.  Penalties,  and  Forfeitures  Officer, 
notwithstanding  any  other  regulation,  is 
empowered  to  mitigate  any  penalty  or 
cancel  any  claim  for  liquidated  damages 
on  such  terms  and  conditions  as.  under 
law  and  in  view  of  the  circumstances, 
he  or  she  shall  deem  appropriate  in 
accordance  with  appropriate  delegations 
of  authority. 

(b)  When  violation  did  not  occur. 
Notwithstanding  any  other  delegation  of 
authority,  the  Fines,  Penalties,  and 
Forfeitures  Officer  is  always  empowered 
to  cancel  any  case  without  payment  of 

a  mitigated  or  cancellation  amount 
when  he  or  she  definitely  determines 
that  the  act  or  omission  forming  the 
basis  of  any  claim  of  penalty  or  claim 
for  liquidated  damages  did  not  occur. 

S172.12    Petitions  sctad  on  at  Customs 
Haadouartara. 

Upon  receipt  of  a  petition  for  relief 
filed  pursuant  to  the  provisions  of 
section  618  or  623  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1618  or  19 
U.S.C.  1623),  or  section  320  of  title  46, 
United  States  Code  App.  (46  U.S.C. 
App.  320),  involving  fines,  penalties, 
and  claims  for  liquidated  damages 
which  are  outside  of  his  or  her 
jurisdiction,  the  Fines.  Penalties,  and 
Forfeitures  Officer  shall  refer  that 
petition  to  the  Chief.  Penalties  Branch, 
Office  of  Regulations  and  Rulings, 
Customs  Headquarters,  who  is 
empowered,  notwithstanding  any  other 
regulation,  to  mitigate  penalties  or 
cancel  bond  claims  on  such  terms  and 


conditions  as,  tinder  law  and  in  view  of 
the  circumstances,  he  or  she  shall  deem 
appropriate. 

§172.13    UmitaUona  on  conaMeration  of 
petitions. 

(a)  Late  petitions.  Petitions  filed  after 
the  expiration  of  the  60-day  petitioning 
period  may  be  considered  by  the 
deciding  official  if.  in  his  or  her 
discretion,  the  efficient  administration 
of  justice  would  be  met. 

(b)  Cases  referred  for  institution  of 
legal  proceedings.  No  action  shall  be 
taken  on  any  petition  if  the  civil  liability 
has  been  referred  to  the  Department  of 
Justice  for  institution  of  legal 
proceedings.  The  petition  shall  be 
forwarded  to  the  Department  of  Justice. 

(c)  Delinquent  sureties.  No  action 
shall  be  taken  on  any  petition  from  a 
principal  or  surety  if  received  after  the 
issuance  to  surety  of  a  notice  to  show 
cause  pursuant  to  the  provisions  of 

§  113.38(c)(3)  of  this  chapter. 

§172.14   Headquarters  sdvlce. 
The  advice  of  the  Director. 
International  Trade  Compliance 
Division,  Office  of  Regulations  and 
Rulings,  Customs  Headquarters,  may  be 
sought  in  any  case,  without  regard  to 
jurisdictional  amount,  when  a  novel  or 
complex  issue  concerning  a  ruling, 
policy,  or  procedure  is  presented 
concerning  a  Customs  action(s)  or 
potential  Customs  action(s)  relating  to 
penalties  secured  by  bonds  (including 
[>enalty-based  demands  for  duty),  claims 
for  liquidated  damages  or  mitigating  any 
claim.  The  request  for  advice  may  be 
initiated  by  the  bond  principal,  surety 
or  any  Customs  officer,  but  must  be 
submitted  to  the  Fines.  Penalties,  and 
Forfeitures  Officer.  The  Fines.  Penalties, 
and  Forfeitures  Officer  retains  the 
authority  to  refuse  to  forward  any 
request  that  fails  to  raise  a  qualifying 
issue  and  to  seek  legal  advice  from  the 
appropriate  Associate  or  Assistant  Chief 
Counsel  in  such  cases. 

Sulipart  C— Disposition  of  Patitions 
S  172.21    Umltation  on  time  decision 


A  decision  to  mitigate  a  penalty  or  to 
cancel  a  claim  for  liquidated  damages 
upon  condition  that  a  stated  amount  is 
paid  shall  be  effective  for  not  more  than 
60  days  from  the  date  of  notice  to  the 
petitioner  of  such  decision  unless  the 
decision  itself  prescribes  a  different 
effective  period.  If  payment  of  the  stated 
amount  is  not  made  or  a  petition  or  a 
supplemental  petition  is  not  filed  in 
accordance  with  regulation,  the  full 
penalty  or  claim  for  liquidated  damages 
shall  be  deemed  applicable  and  shall  be 
enforced  by  prompUy  transmitting  the 


matter,  after  required  collection  action, 
if  appropriate,  to  the  appropriate  office 
of  the  Chief  Counsel  for  preparation  for 
referral  to  the  Department  of  Justice 
unless  other  action  has  been  directed  by 
the  Commissioner  of  Customs.  Any  such 
case  may  also  be  the  basis  for  a  sanction 
action  commenced  in  accordance  with 
regulations  in  this  Chapter. 

§172.22    Decisions  not  protestable. 

(a)  Mitigation  decision  not  subject  to 
protest.  Any  decision  to  remit  or 
mitigate  a  penalty  or  cancel  a  claim  for 
liquidated  damages  upon  payment  of  a 
lesser  amount  is  not  a  protestable 
decision  as  defined  under  the 
provisions  of  19  U.S.C.  1514.  Any 
payment  made  in  compliance  with  any 
decision  to  remit  or  mitigate  a  penalty 
or  cancel  a  claim  for  liquidated  damages 
upon  payment  of  a  lesser  amount  is  not 
a  charge  or  exaction  and  therefore  is  not 
a  protestable  action  as  defined  under  the 
provisions  of  19  U.S.C.  1514. 

(b)  Payment  of  mitigated  or 
cancellation  amount  as  accord  and 
satisfaction.  Payment  of  a  mitigated  or 
cancellation  amount  in  compliance  with 
an  administrative  decision  on  a  petition 
or  supplemental  petition  for  relief  shall 
be  considered  an  election  of 
administrative  proceedings  and  full 
disposition  of  the  case.  Payment  of  a 
mitigated  or  cancellation  amount  will 
act  as  an  accord  and  satisfaction  of  the 
Government  claim.  Payment  of  a 
mitigated  or  cancellation  amount  will 
never  serve  as  a  bar  to  filing  a 
supplemental  petition  for  relief. 

Sut)part  D— Offers  in  Cowpromlaa 

§  172.31    Form  of  offers. 

Offers  in  compromise  submitted 
pursuant  to  the  provisions  of  section 
617  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1617).  must 
expressly  state  that  they  are  being 
submitted  in  accordance  with  the 
provisions  of  that  section.  The  amount 
of  the  offer  must  be  deposited  with 
Customs  in  accordance  with  the 
provisions  of  §  161.5  of  this  chapter. 

§172.32    Authority  to  accept  offara. 
The  authority  to  accept  offers  in 
compromise,  when  recommended  by 
the  General  Counsel  of  the  Treasury  or 
his  designee,  resides  with  the  official    ^ 
having  authority  to  decide  a  petition  for 
relief,  except  that  offers  in  compromise 
submitted  with  regard  to  penalties 
secured  by  a  bond  or  claims  for 
liquidated  damages  which  are  the 
subject  of  a  letter  to  show  cause  issued 
to  a  surety  in  anticipation  of  possible 
sanction  action  authorized  under  the 
provisions  of  part  113  of  this  chapter 
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shall  be  accepted  by  the  designated 
Headquarters  official  who  issued  the 
show  cause  letter. 

f  172.33    Acoaplanoe  of  offer*  in 
ooinpronilM. 

An  offer  in  compromise  shall  be 
considered  accepted  only  when  the 
offeror  is  so  notiHed  in  writing.  As  a 
condition  to  accepting  an  offer  in 
compromise,  the  offeror  may  be 
required  to  enter  into  any  collateral 
agreement  or  to  post  any  security  which 
is  deemed  necessary  for  the  protection 
of  the  interest  of  the  United  States. 

Subpart  E— Supplemental  Petitions  for 
Relief 

f  172.41    Time  and  place  of  fHing. 

If  the  petitioner  is  not  satisfied  with 
a  decision  of  the  deciding  official  on  an 
original  petition  for  relief,  a 
supplemental  petition  may  be  filed  with 
the  Fines,  Penalties,  and  Forfieitures 
Officer  having  jurisdiction  in  the  port 
where  the  violation  occurred.  Sucn 
supplemental  petition  shall  be  filed 
within  60  days  from  the  date  of  notice 
to  the  petitioner  of  the  decision  from 
which  further  relief  is  requested  unless 
another  time  to  Hie  such  a  supplemental 
petition  is  prescribed  in  the  decision.  A 
supplemental  petition  may  be  filed 
whether  or  not  the  mitigated  amount 
designated  in  the  decision  on  the 
original  petition  is  paid. 

1172.42    Supptomentai  petition  dedaion 
aultiortty. 

(a)  Decisions  of  Fines,  Penalties,  and 
Forfeitures  Officer.  Supplemental 
petitions  filed  on  cases  where  the 
original  decision  was  made  by  the 
Fines,  Penalties,  and  Forfeitures  Officer, 
shall  be  initially  reviewed  by  that 
official.  The  Fines,  Penalties,  and 
Forfeitures  OfBcer  may  choose  to  grant 
more  relief  and  issue  a  decision 
indicating  same  to  the  petitioner.  If  the 
petitioner  is  dissatisfied  with  the  further 
relief  granted  or  if  the  Fines.  Penalties, 
and  Forfaitures  Officers  decides  to  grant 
no  further  relief,  the  supplemental 
petition  shall  be  forwarded  to  a 
designated  Headouarters  oflicial 
assigned  to  a  field  location  for  review 
and  decision. 

(b)  Decisions  of  Customs 
Headquarters.  Supplemental  petitions 
filed  on  cases  where  the  original 
decision  was  made  by  the  Qiief, 
Penalties  Branch,  Office  of  Regulations 
and  Rulings,  Customs  Headquarters, 
shall  be  forwarded  to  the  Director. 
International  Trade  Compliance 
Division,  for  review  and  decision. 

(c)  Authority  of  Assistant 
Commissioner.  Any  authority  given  to 
any  Headquarters  official  by  this  part 


may  also  be  exercised  by  the  Assistant 
Commissioner,  Office  of  Regulations 
and  Rulings,  or  his  designee. 

f  172.43    Waiver  of  slatui*  of  limitations. 

The  deciding  ofHcial  always  reserves 
the  right  to  require  a  waiver  of  the 
statute  of  limitations  executed  by  the 
charged  party  or  parties  as  a  condition 
precedent  before  accepting  a 
supplemental  petition  in  any  case  where 
the  statute  will  be  available  as  a  defense 
to  all  or  part  of  that  case  within  one  year 
from  the  date  of  decision  on  the  original 
petition  for  relief. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 

Approved:  January  13, 1998. 
John  P.  Simpaon, 

Deputy  Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  601 
[Docket  Na  9aH-0O4(q 

Developing  Regulations  for  In  Vivo 

DIagnoaia  and  Monitoring;  Public 
Maating 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notification  of  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
-public  meeting  entitled  "Developing 
Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring."  The 
purpose  of  the  public  meeting  is  to 
provide  a  foram  for  FDA  to  gather 
information  for  the  development  of  new 
regulations  for  the  review  of 
radiopharmaceutical  applications  as 
required  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA). 
DATES:  Submit  written  comments  by 
March  4, 1998.  The  meeting  will  be  held 
on  February  27, 1998,  8  a.m.  to  4  p.m. 
AD0AES8ES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857.  The 
meeting  will  be  held  at  the  Parklawn 
Bldg.,  conference  rooms  D  and  E,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Dano  B.  Murphy,  Center  for  Biologies 


Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210,  FAX  301-443- 
3874,  e-mail 

"MurphydeCBER.FDA.GOV". 
SUPPlfMENTARY  INFORMATION:  Section 
122  of  the  FDAMA  (Pub.  L.  105-115) 
requires  the  Secretary  of  Health  and 
Human  Services  to  issue  proposed  rules 
governing  the  evaluation  and  approval 
of  radiopharmaceuticals  within  180 
days  after  the  date  of  enactment  of  the 
FDAMA  after  soliciting  input  from 

f>atient  advocacy  groups,  physicians 
icensed  to  use  radiopharmaceuticals, 
regulated  industry,  and  interested 
members  of  the  public.  Accordingly. 
FDA  is  holding  a  public  meeting  to 
solicit  public  input. 

Comments:  If  attendance  at  the 
meeting  is  not  possible,  interested 
parties  may  submit  written  comments  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of-this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will 
consider  all  comments  received  at  the 
meeting  and  submitted  to  the  docket  in 
drafting  proposed  rules  for  the 
regulation  of  radiopharmaceuticals. 
FDA  invites  interested  parties  to 
comment  on  any  aspect  of  the  regulation 
of  radiopharmaceuticals. 

In  general,  comments  should  address 
how  FDA  should  cover  the  safety  and 
effectiveness  of  radiopharmaceuticals  in 
its  regulations,  as  weU  as  any 
identifiable  characteristics  that  might 
distinguish  them  from  other  articles 
intended  for  use  in  the  diagnosis  and 
monitoring  of  diseases,  or 
manifestations  of  diseases,  in  humans. 
Also,  because  the  FDAMA  requires  that 
certain  factors  be  included  in  a  rule 
governing  the  evaluation  and  approval 
of  radiopharmaceuticals,  FDA  invites 
comments  on  the  following  topics:  (1) 
How  should  the  proposed  use  of  a 
radiopharmaceutical  in  the  practice  of 
medicine  determine  the  nature  and 
extent  of  safety  and  effectiveness 
evaluations;  (2)  what  general 
characteristics  of  a  radiopharmaceutical 
should  be  considered  in  the  preclinical 
and  clinical  pharmacological  and 
toxicological  evaluations  of  a 
radiopharmaceutical  (including  the 
radionuclide  as  well  as  t^e  ligand  and 
carrier  components,  i.e.,  nonradioactive 
components);  (3)  how  should  the 
estimated  absorbed  radiation  dose  in 


humans  be  determined  and  considered: 
and  (4)  imder  what  circiunstances  might 
an  approved  indication  for  marketing 
refer  to  manifestations  of  disease 
(biochemical,  physiological,  anatomic, 
or  pathological  processes)  common  to, 
or  present  in.  one  or  more  disease 
states? 

Interested  parties  may  want  to  review 
section  122  of  the  FDAMA  and  a  draft 
regulation  for  radiopharmaceuticals 
submitted  by  the  Coimcil  on 
Radionuclides  and 

Radiopharmaceuticals  (CORAR).  Both 
the  FDAMA  and  the  CORAR  proposal 
have  been  filed  under  the  docket 
number  foimd  in  the  heading  of  this 
document,  and  they  are  available  on  the 
Internet. 

Electronic  Access:  Persons  with 
access  to  the  Internet  may  obtain  the 
FDAMA  and  the  CORAR  proposal  using 
the  World  Wide  Web  (www)  by 
connecting  to  "www.fda.gov/cber/ 
mischtm". 

Reffstration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  and  written  material  and 
requests  to  make  oral  presentations,  by 
February  18, 1998,  to  Gloria  S. 
Blankenship,  Center  for  Biologies 
Evaluation  and  Research  (HFM-43).    . 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  301-827-1310,  FAX 
301-827-3079,  e-mail 
"BlankenshipeCBER.FDA.GOV". 
Registration  at  the  site  will  be  done  on 
a  space  available  basis  on  the  day  of  the 
public  meeting  beginning  at  7:30  a.m. 
If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Gloria 
Blankenship  (address  above)  at  least  7 
days  before  the  meeting. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

Dated:  January  26, 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  98-2322  Filed  1-30-98;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PA-«37-1037b;  FRL-6M6-^ 

Approval  and  Promulgation  of 
Implementation  Plana;  State  of  kma 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnCM:  Proposed  rule. 

SUMMARY;  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Iowa 
for  the  purpose  of  updating  regulations 
of  the  state's  two  local  air  pollution 
control  agencies.  These  agencies  are  the 
Polk  County  Public  Works  Department 
and  Linn  County  Health  Department. 

In  the  final  rules  section  of  the 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision's  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  The  general 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
the  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  March  4, 
1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register . 

Dated:  December  30, 1997. 
Diane  Cailier. 

Acting  Regional  Administrator.  Region  VII. 
IFR  Doc.  98-2487  Filed  1-30-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Special  Programa 
Administration 

49  CFR  Parts  192, 195 

[Docket  No.  RSPA-e8-3347;  Notiee  1] 

Pipeline  Safety:  Plastic  Pipeline  Safety 
Standards 

AGBUCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Research  and  Special 
Programs  Administration,  Office  of 
Pipeline  Safety  (OPS)  invites 
representatives  of  the  pipeline  industry, 
state  and  local  government,  and  the 
public  to  an  open  meeting  on  the 
Federal  gas  pipeline  safety  regulations 
on  plastic  pipe  system  design, 
construction,  maintenance,  and 
rehabilitation  in  transmission, 
distribution,  and  service  line 
applications.  The  meeting  is  scheduled 
to  coincide  with  meetings  of  the 
American  Gas  Association  (AGA)  Plastic 
Materials  Committee  scheduled  for  the 
week  of  March  4, 1998,  in  Phoenix, 
Arizona.  The  purpose  of  this  meeting  is 
to  gather  information  on  experience 
with  the  current  Federal  pipeline  safety 
regulations  on  plastic  pipe  design, 
construction,  and  maintenance  and  to 
solicit  comments  and  suggestions  to 
improve  these  regulations.  In  particular, 
OPS  seeks  comment  on  whether  current 
regulations  should  be  revised, 
supplemented,  or  replaced  by  references 
to  applicable  industry  standards  and 
recommended-fjactices. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  4.  1998,  at  the  Hyatt 
Regency  Phoenix  Hotel  in  Phoenix. 
Arizona,  from  9:00  a.m  until  all 
interested  persons  have  been  have  been 
afforded  an  opportunity  to  speak. 
Interested  persons  are  invited  to  attend 
the  meeting  and  present  oral  or  written 
statements.  Persons  wishing  to  speak  at 
the  meeting  should  notify  Jenny 
Donohue  at  (202)  366-4046  by  the  close 
of  business  on  Friday,  February  27, 
1998.  Please  estimate  the  time  that  will 
be  required  for  your  presentation.  RSPA 
reserves  the  right  to  limit  the  time  of 
each  speaker  to  ensure  that  everyone  is 
allowed  sufficient  time.  Other  speakers 
may  present  statements  as  time  allows. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Hyatt  Regency  Phoenix  Hotel.  122 
North  Second  Street,  Phoenix,  Arizona. 
The  telephone  number  of  the  hotel  is 
(602) 252-1234. 


5340 


Federal  Register /Vol.  63.  No.  21 /Monday,  February  2,  1998 /Proposed  Rules 


Fedril  Register /Vol.  63,  No.  21 /Monday,  February  2.  1998 /Proposed  Rules 


5341 


Comments 

Persons  unable  to  attend  the  meeting 
or  who  wish  to  comment  in  vmting  may 
submit  written  comments  by  May  4, 
1998.  to  the  Dockets  Facility.  U.S. 
Department  of  Transportation.  Plaza 
401.  400  Seventh  Street.  SW. 
Washington.  DC  20590-0001. 
Comments  should  identify  the  docket 
number  of  this  notice  (RSPA-98-3347). 
Persons  should  submit  the  original 
document  and  one  (1)  copy.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  must  include 
a  stamped,  self-addressed  postcard. 
Alternatively,  conunents  may  be 
submitted  via  e-mail  to 
'OPS.COMMENTS®RSPA.DOT.GOV. 
The  Dockets  Facility  is  located  on  the 
plaza  level  of  the  Nassif  Building  in 
Room  Number  401.  400  Seventh  Street. 
SW.  Washington,  DC.  The  Dockets 
Facility  is  open  from  10:00  a.m.  to  5:00 
p.m..  Monday  through  Friday,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Gopala  K.  Vinjamuri.  (202)  366-4503. 
U.S.  Department  of  Transportation. 
RSPA.  400  Seventh  SU«et.  SW. 
Washington.  D.C.  20590.  or  by  e-mail  at 

•gopala.vinjamur]«rspa.d6t.gov'. 

regarding  the  subject  matter  of  this 
notice. 

suppiEUEMTMy  information:  To  further 
the  goals  of  the  President's  National 
Performance  Review  (NPR)  and 
Regulatory  Reinvention  Initiative  (RRI), 
RSPA  is  reviewing  the  gas  pipeline 
regulations  that  address  plastic  pipe 
systems  design,  installation,  and 
operations  in  transmission,  distribution, 
and  service  line  applications.  This 
review  seeks  to  eliminate  or  revise  those 
regulations  that  are  outdated, 
ambiguous,  or  in  need  of  reform.  In 
conducting  this  review.  OPS  will 
endeavor  to  increase  its  use  of  standards 
developed  by  voluntary  consensus 
standards  bodies.  See  Pub.  L.  104-113 
"The  National  Technology  Transfer  and 
Advancement  Act  of  1995."  and  "Office 
of  Management  and  Budget  (OMB) 
Qrcular  A119." 

OPS  has  organized  this  public 
meeting  to  coincide  with  the  AGA 
Plastics  Materials  Committee  meetings 
to  encourage  attendance  by  technical 
experts,  pipeline  operators,  state 
pipeline  safety  officials,  and  other 
interested  parties.  OPS  believes  this 
forum  is  a  good  opportunity  for  the 
public  to  discuss  plastic  pipeline 
regulatory  issues  and  suggest  ways  to 
enhance  pipeline  safety. 

Natural  gas  utilities  m  the  United 
States  have  been  using  plastic  piping  in 
underground  gas  distribution  systems 
for  over  three  decades.  Presently,  over 


85  percent  of  the  gas  distribution  and 
service  lines,  constituting  over  500.000 
miles,  are  installed  using  polyethylene 
pipe.  Apart  from  occasional  foilures, 
mostly  caused  by  third-party  excavation 
damage,  the  safety  performance  of 
plastic  pipe  systems  has  been  excellent, 
and  the  Federal  pii>eline  safety 
regulations  have  been  sufficient  to 
ensure  public  safety.  However,  as 
plastic  pipeline  technology  continues  to 
improve,  and  the  gas  distribution 
infrastructure  incorporates  advanced 
plastics  materials,  installation  methods, 
and  operational  techniques,  there  is  a 
need  to  reexamine  industry  standards 
and  the  Federal  regulations.  Further, 
other  critical  issues,  such  as  the  long- 
term  performance  of  the  plastic  piping 
installed  in  1960s  and  1970s,  need  to  be 
addressed. 

OPS  is  conducting  this  public  meeting 
to  elicit  a  free  exchange  of  concerns, 
ideas,  and  technical  luiowledge  among 
the  attendees  and  the  federal  regulators. 
OPS  seeks  input  on  any  concerns  and 
comments  the  public  has  with  the 
pipeline  safety  regulations  on  plastic 
pipe,  and  components  in  gas 
transmission,  distribution,  and  service 
applications.  In  f>articular.  OPS  would 
like  to  know: 

(1)  Should  the  plastic  pipe  regulations 
accommodate  different  standards  for 
new  plastic  materials,  higher  operating 
pressures,  higher  operating 
temperatures,  and  modem  installation, 
and  maintenance  technologies? 

(2)  Are  the  current  plastic  pipeline 
regulations  too  general,  too  performance 
oriented,  or  too  prescriptive?  Should  the 
regulations  address  design  safety, 
testing  of  valves  and  fittings,  and  the 
use  of  joints  with  metal  transition 
fittings?  Do  the  regulations  need  an 
added  level  of  safety  for  large-diameter 
pipe  and  fittings? 

(3)  Should  OPS  be  concerned  about 
the  performance  of  large-diameter  coiled 
plastic  pipe?  Is  trenchless  installation 
for  large-diameter  pipe  an  appropriate 
procedure? 

(4)  Should  the  pipeline  safety 
regulations  include  procedures  that 
address  fusion  welding  of  thick-walled 
pipe? 

(5)  Should  there  be  spvecific 
requirements  for  natural  gas  plastic 
distribution  and  service  lines  and 
components  in  earthquake  and  other 
natural  disaster-prone  regions? 

(6)  Should  the  federal  pipeline  safety 
regulations  address  requirements  for 
leak  detection,  leak  surveying,  and  leak 
detection  equipment? 

(7)  Are  there  other  national  standards 
that  OPS  should  consider  referencing? 


(8)  Should  OPS  consider  adopting 
into  the  regulations  the  principles 
expressed  in  past  waivers? 

OPS  welcomes  conunents  on  the 
above  questions,  and  other  issues 
regarding  the  regulation  of  plastic  pipe 
in  transmission,  distribution,  and 
service  line  applications.  Because  OPS's 
goal  is  to  receive  input  from  all 
interested  parties  attending  the  meeting, 
it  will  not  prepare  a  formal  agenda. 

Issued  in  Washington,  D.C,  on  January  27. 
1998. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  98-2455  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50CFRPart18 
RIN  101ft-AE26 

Importation  of  Polar  Bear  Trophiaa 
From  Canada:  Addition  of  Pojiulations 
to  the  Ust  of  Araaa  Approved  for 
Import 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  announces  proposed 
findings  on  the  import  of  polar  bears 
(I/rsus  maritimus)  taken  in  sport  himts 
in  the  areas  formerly  kno%vn  as  Parry 
Channel-BafHn  Bay  and  Queen 
Elizabeth  Islands,  Northwest  Territories 
(NWT).  Canada,  under  the  Marine 
Mammal  Protection  Act  (MMPA).  The 
U.S.  Fish  and  Wildlife  Service 
summarizes  the  new  research  data  used 
by  Canada  to  redeHne  these  areas  into 
five  populations:  Queen  Elizabeth 
Islands,  Norwegian  Bay,  Kane  Basin, 
Lancaster  Sound,  and  Baffin  Bay.  and 
provides  a  summary  of  the  Nunavut 
Land  Claim  and  the  new  Flexible  Quota 
Option.  The  Service  proposes  to  find 
that  Lancaster  Sound  and  Norwegian 
Bay  meet  the  requirements  of  the 
MMPA  and  to  add  them  to  the  list  of 
approved  populations  in  the 
regulations.  Further,  the  Service 
proposes  to  defer  the  decision  on  the 
remaining  three  populations,  Queen 
Elizabeth  Islands.  Baffin  Bay.  and  Kane 
Basin. 

DATES:  The  Service  will  consider 
comments  and  information  received  by 
March  4, 1998  in  formulating  its 
decision  on  this  proposed  rule. 
ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director.  Fish  and 
Wildlife  Service,  c/o  Office  of 


Management  Authority,  4401  N.  Fairfax 
Drive.  Room  700.  Arlington.  VA  22203. 
Materials  received  will  be  available  for 
public  inspection  by  appointment  from 
7:45  a.m.  to  4:15  p.m..  Monday  through 
Friday,  at  the  Office  of  Management 
Authority.  Room  700.  The  Service 
prepared  an  Environmental  Assessment 
(EA)  for  the  final  rule  published 
February  18,  1997  (62  FR  7302),  and 
finds  the  EA  applicable  to  this  proposed 
rule.  A  copy  of  the  EA  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  the  contact  listed  below.  If 
substantial  new  information  is  received 
on  the  EA's  alternatives  and  analysis  of 
impacts  as  a  result  of  the  public  review, 
a  supplemental  EA  will  be  prepared. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Stansell.  Office  of  Management 
Authority,  telephone  (703)  358-2093; 
fax  (703)  358-2281. 
SURPtEMENTARY  INFORMATION: 

Background 

On  February  l8. 1997.  the  Service 
published  in  the  Federal  Register  (62 
FR  7302)  the  final  rule  for  the  import  of 
trophies  of  personal  sport-himted  polar 
bears  taken  in  Canada.  The  rule 
established  the  application 
requirements,  permit  procedures, 
issuance  criteria,  permit  conditions,  and 
issuance  fee  for  such  {>ermits  and  made 
legal  and  scientific  findings  required  by 
the  MMPA.  Prior  to  issuing  a  permit  for 
the  import  of  a  polar  bear  trophy,  the 
Service  must  make  a  finding  that  the 
polar  bear  was  legally  taken  by  the 
applicant,  and  in  consultation  with  the 
Marine  Mammal  Commission  (MMC) 
and  after  opportunity  for  public 
comment,  must  make  the  findings  listed 
in  section  lG4(c)(5)(A)  of  the  MMPA. 
The  Service  made  these  findings  on  an 
aggregate  basis  to  be  applicable  for 
multiple  harvest  seasons  as  follows:  (a) 
the  Government  of  the  Northwest 
Territories  (GNWT)  has  a  sport-hunting 
program  that  allows  the  Service  to 
determine  prior  to  import  that  each 
polar  bear  was  legally  taken;  (b)  the 
GNWT  has  a  monitored  and  enforced 
program  that  is  consistent  with  the 
purposes  of  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears  (International  Agreement);  (c)  the 
GNWT  has  a  sport-hunting  program  that 
is  based  on  scientifically  sound  quotas 
ensuring  the  maintenance  of  the  affected 
population  stock  at  a  sustainable  level 
for  certain  populations;  and  (d)  the 
export  of  sport-hunted  trophies  from 
Canada  and  their  subsequent  import 
into  the  United  States  would  be 
consistent  with  CITES,  and  would  not 


likely  contribute  to  illegal  trade  of  bear 
parts.  In  addition,  the  Service  found  that 
the  prohibition  on  the  import  of 
pregnant  and  nursing  marine  mammals 
in  section  102(b)  of  the  MMPA  would  be 
met  under  the  application  requirements, 
issuance  criteria,  and  permit  conditions 
in  the  regulation. 

The  Service  provided  information  in 
the  final  rule  to  show  that  the  following 
polar  bear  populations  met  the  criteria 
specified  in  the  MMPA:  Southern 
Beaufort  Sea.  Northern  Beaufort  Sea, 
Viscount  Melville.  M'Clintock  Channel, 
and  Western  Hudson  Bay.  The  Service 
deferred  making  a  decision  for  other 
populations:  Parry  Channel-Baffin  Bay, 
Queen  Elizabeth  Islands.  Foxe  Basin. 
Gulf  of  Boothia,  Southern  Hudson  Bay. 
and  Davis  Strait.  At  the  same  time,  the 
Service  announced  that  upon  receipt  of 
substantial  new  scientific  and 
management  data,  the  Service  would 
publish  a  proposal  for  public  comment 
and  consult  with  the  MMC.  Any 
population  found  to  meet  the  criteria 
would  be  added  to  the  list  of  approved 
populations  in  the  regulation  at 
§  18.30(i)(l). 

When  the  Service  proposed  the  polar 
bear  rulemaking  in  July  1995  (60  FR 
36382).  the  Department  of  Renewable 
Resources  (DRR).  GNWT.  had  begun  an 
intensive  population  inventory  of  the 
Parry  Channel-Baffin  Bay  area.  The 
Service  treated  the  Parry  Channel-Baffin 
Bay  area  as  a  single  population  based  on 
the  best  available  scientific  data  at  that 
time  and  current  management  practices 
by  the  GNWT.  However,  the  Service 
recognized  that  forthcoming  information 
would  likely  show  the  area  to  be 
composed  of  multiple  populations.  The 
final  rule  reflected  the  Service's 
response  to  the  numerous  comments 
received  on  the  treatment  of  the  Parry 
Channel-Baffin  Bay  area  as  a  single  unit, 
rather  than  the  new  data  resulting  bom 
Canada's  ongoing  research  and 
management  changes.  To  avoid  further 
delay  in  completing  the  final  rule,  the 
Service  chose  to  complete  the 
rulemaking  on  the  proposed  rule  and  to 
publish  the  new  data  in  a  subsequent 
proposed  rule.  Thus,  the  Service 
deferred  making  a  decision  for  the  Parry 
Cheuinel-Baffin  Bay  population  in  the 
final  rule.  The  Service  also  deferred 
making  a  decision  on  the  Queen 
Elizabeth  Islands  population  in  the  final 
rule.  Although  the  status  of  the 
population  was  stable,  the  reliability  of 
the  data  was  poor.  In  addition,  at  that 
time  the  NWT  shared  this  population 
with  Greenland  although  the  movement 
of  polar  bears  between  the  NWT  and 


Greenland  was  thought  to  be  small.  It 
was  suggested  that  Canada  would 
eventually  manage  this  area  as  a 
sanctuary  for  polar  bears. 

Canada  provided  information  to  the 
Service  as  their  research  in  the  Parry 
Channel-Baffin  Bay  areas  progressed.  In 
August  1995.  Environment  Canada 
stated  in  a  letter  to  the  Service  that 
current  status  information  on  the  Parry 
Channel  and  Baffin  Bay  areas  "would 
disqualify  these  populations",  but  new 
additional  information  could  be 
available  for  review  in  early  1996.  At 
the  1996  Polar  Bear  Technical 
Committee  (PBTC)  meeting  the  GNWT 
presented  preliminary  information  that 
four  polar  bear  populations  were 
identified  within  an  area  that  included 
the  former  Parry  Channel-Baffin  Bay 
and  portions  of  the  Queen  Elizabeth 
Islands  polar  bear  populations.  Based  on 
the  preliminary  data,  the  GNWT 
recommended  boundary  changes  and 
renaming  of  the  Parry  Channel 
population  as  Lancaster  Sound, 
boundary  changes  for  the  Baffin  Bay 
population,  and  identification  of  the 
new  Norwegian  Bay  and  Kane  Basin 
populations  out  of  areas  of  Queen 
Elizabeth  Islands.  In  July  1996.  the 
Service  received  additional  information 
on  these  areas  and  that  research  and 
inventory  studies  in  the  areas  were 
ongoing.  In  January  1997  additional 
information  on  these  areas  was  obtained 
at  the  PBTC  meeting,  including 
information  on  new  population 
boundaries  (Map  1)  and  population 
estimates,  implementation  of  the 
Flexible  Quota  Option,  and  management 
changes  as  a  result  of  further 
implementation  of  the  Nunavut  Land 
Claim.  Although  analysis  of  the  data  is 
ongoing,  the  Service  believes  there  is 
enough  information  to  reconsider 
whether  these  populations  now  meet 
the  MMPA  criteria  that  Canada  has  a 
sport-hunting  program  based  on 
scientifically  sound  quotas  ensuring  the 
maintenance  of  the  affected  population 
stock  at  a  sustainable  level. 

Map  1.  Boundaries  of  polar  bear 
populations  in  Canada.  Southern 
Beaufort  Sea  (SB),  Northern  Beaufort 
Sea  (NB),  Viscount  Melville  (VM). 
Queen  Elizabeth  Islands  (QE), 
Norwegian  Bay  (NW).  Kane  Basin  (KB). 
Lancaster  Sound  (LS),  Baffin  Bay  (BB), 
Gulf  of  Boothia  (GB),  M'Clintock 
Channel  (MC).  Foxe  Basin  (FB),  Davis 
Strait  (DS),  Western  Hudson  Bay  (WH), 
and  Southern  Hudson  Bay  (SH). 
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The  Service  has  reviewed  the  new 
information  produced  by  ongoing 
research  and  other  management  actions 
for  the  populations  now  known  as 
Lancaster  Soimd,  Norwegian  Bay,  and 
Kane  Basin,  the  revised  Queen  Elizabeth 
Islands,  and  BafBn  Bay.  This  proposed 
rule  provides  new  information  on  polar 
bear  boundaries  and  estimated 
population  size  and  new  management 
considerations  resulting  from 
implementation  of  the  Flexible  Quota 
Option  and  the  Nunavut  Land  Claim. 
Copies  of  this  information  have  been 
provided  to  the  MMC.  The  Service 
intends  to  announce  its  decision  on  the 
proposed  findings  for  these  five 
populations  after  consultation  with  the 
MMC  and  the  opportunity  for  public 
comment.  Once  made,  the  findings  will 
be  applicable  to  polar  bears  taken  on  or 
after  April  30, 1994,  and  into  future 
sport-hunting  seasons.  These  findings 
would  not  apply  to  polar  bears  sport 
hunted  from  these  populations  prior  to 
April  30, 1994  for  the  following  reason. 

On  June  12, 1997,  Congress  amended 
the  MMPA  to  ease  the  criteria  that  need 
to  be  met  before  a  permit  can  be  issued 
to  import  polar  bear  trophies  taken 
before  April  30. 1994  (i.e.,  pre- 
Amendment  bears).  Under  the  new 
language,  the  Service  can  issue  an 
import  permit  for  such  trophies  after:  (a) 
The  applicant  has  provided  proof  to 
show  that  the  polar  bear  was  legally 
hunted  in  Canada  and  (b)  the  Service 
has  published  a  notice  of  the 
appUcation  in  the  Federal  Register  for 
a  30-day  public  comment  period  and 
collected  the  permit  issuance  fee,  which 
has  been  set  by  regiilation  at  $1,000. 
These  pre-Amendment  trophies  are 
subject  to  the  inspection,  clearance,  and 
tagging  procedures  previously  described 
in  the  final  rule  published  February  18, 
1997  (62  FR  7302).  Based  on  the  June 
12, 1997,  amendment,  the  Service  is 
ciurently  accepting  and  processing 
applications  for  permits  to  import  polar 
bear  trophies  sport  hunted  prior  to  April 
30, 1994.  In  the  near  future,  the  Service 
plans  to  propose  revision  of  the 
regulations  in  the  February  18, 1997, 
final  rule  to  clarify  that  those 
regulations  now  apply  only  to  polar  bear 
trophies  sport  hunted  on  or  after  April 
30, 1994. 

Scientific  Findings  and  Summary  of 
Informatipn 

Findings 

The  Service  proposes  to  find  that  the 
Norwegian  Bay  and  Lancaster  Sound 
populations  have  sport-hunting 
programs  based  on  scientifically  sound 
quotas  ensuring  the  maintenance  of  the 
affected  population  stock  at  a 


sustainable  level.  The  Service  proposes 
to  continue  to  defer  making  a  finding  for 
the  Kane  Basin  and  Baffin  Bay 
populations  pending  the  outcome  of 
ongoing  management  actions  between 
Canada  and  Greenland  for  the 
cooperative  management  of  these  shared 
populations.  The  Service  also  proposes 
to  defer  making  a  finding  on  the  Queen 
Elizabeth  Islands  ix)pulation  that  now 
contains  land  only  in  the  far  northern 
part  of  the  Canadian  Arctic  Archii}elago. 
Hunting  is  not  allowed  in  this  area,  and 
the  population  size  is  unknown  at  this 
time. 

Summary  of  Information 

The  Service  considered  the  new 
information  in  reassessing  whether  the 
five  populations  now  meet  the  required 
finding  that  there  be  a  sport-hunting 
program  based  on  scientifically  soimd 
quotas  that  ensure  the  maintenance  of 
the  affected  population  stock  at  a 
sustainable  level.  The  Service 
considered  the  overall  sport-hunting 
program  for  each  population,  including 
such  factors  as  whether  the  sport- 
hunting  program  includes:  (a) 
Reasonable  measures  to  make  siue  the 
population  is  managed  for  sustainability 
{i.e.,  monitoring  to  identify  problems, 
ways  of  correcting  problems,  etc.);  (b) 
harvest  quotas  calculated  and  based  on 
scientific  principles;  (c)  a  management 
agreement  between  the  representatives 
of  commimities  that  share  the 
population;  and  (d)  compliance  with 
quotas  and  other  aspects  of  the  program 
as  agreed  to  in  the  management 
agreements  or  other  international 
agreements. 

A.  Population  Management 

The  rationale  of  the  GNWT  polar  bear 
management  program  is  that  the  human- 
caused  kill  (e.g.,  harvest,  defense,  or 
incidental  kill)  must  remain  within  the 
sustainable  yield,  with  the  anticipation 
of  slow  growth  for  any  population.  This 
program  has  several  components 
including:  (a)  Use  of  scientific  studies  to 
determine  and  monitor  changes  in 
population  size  and  establish 
population  boimdaries;  (b)  involvement 
of  the  resource  users  and  incorporation 
of  traditional  knowledge  to  enrich  and 
complement  scientific  studies;  (c) 
harvest  data  collection  and  a  license 
tracking  system;  and  (d)  enforcement 
measures  through  regulations  and 
manasement  agreements. 

In  Canada,  management  of  polar  bears 
has  been  delegated  to  the  Provinces  and 
Territories.  However,  the  Federal 
Department  of  Environment  Canada 
(Canadian  Wildlife  Service)  maintains 
an  active  research  program  and  is 
involved  in  management  of  populations 


that  are  shared  between  jurisdictions, 
particularly  between  Canada  and  other 
nations.  In  addition,  Native  Land  Claims 
have  resulted  in  Co-Management  Boards 
for  most  of  Canada's  polar  bear 
populations.  The  PBTC  and  Federal/ 
Provincial  Polar  Bear  Administrative 
Committee  (PBAC)  meet  annually  to 
ensure  a  coordinated  management 
process  between  these  parties 
(Government  of  the  Northwest 
Territories  (GNWT)  unpublished 
documents  on  file  with  the  Service). 
Study  of  the  Parry  Channel-BafRn  Bay 
area  highlights  the  cooperative  and 
shared  management  that  has  come  to 
characterize  Canada's  polar  bear 
program.  The  GNWT  conducted  the^ 
study  of  this  area  in  cooperation  with 
the  Hunters  and  Trappers  Associations 
of  several  communities,  Paries  Canada, 
the  Univeraity  of  Saskatchewan,  and  the 
Greenland  Fisheries  Institute. 
Participation  by  the  Institute  is  of 
relevance  since  polar  bears  of  the  Baffin 
Bay  and  Kane  Basin  populations  are 
shared  with  Greenland  and  harvested  by 
residents  of  both  countries.  The  results 
of  these  studies  have  been  shared  among 
participants,  representatives  of  the 
Wildlife  Management  Boards,  and 
Provincial  and  Federal  polar  bear 
managers  at  the  annual  PBTC  and  PBAC 
meetings  as  well  as  at  the  World 
Conservation  Union  (lUCN)  Polar  Bear 
Specialist  Group  (PBSG)  meetings 
which  bring  together  specialists  from  all 
countries  that  have  polar  bears  (GNWT). 

The  Service  noted  in  the  final  rule 
that  Canada  has  established  an  effective 
management  program  for  polar  bear. 
Independent  reviewers  have  echoed 
these  conclusions.  In  a  recent  report 
solicited  by  the  MMC,  biometrician  Dr. 
J.  Ward  Testa  independently  reviewed 
Canada's  polar  bear  management 
program.  He  concluded  that  the  GNWT 
management  program  for  polar  bears  is 
based  upon  sound  principles  of 
adaptive  resource  management  as 
previously  described  in  the  scientific 
literature,  uses  the  best  available  data 
and  analyses,  and  implements  the 
adaptive  formula  for  sustainable  harvest 
(Testa  1997).  The  Service's  February  18, 
1997,  final  rule  provided  additional 
information  on  the  GNWT  management 
program  for  polar  bear  including  the  use 
of  inventory  studies,  population 
modeling,  and  peer  review. 

B.  Calculation  of  Harvest  Quotas  Based 
on  Population  Inventories 

The  DRR  calculates  harvest  quotas 
based  upon  population  boundaries 
delineated  from  inventories  and  mark- 
recapture  studies.  The  methods  have 
been  described  in  the  February  18, 1997, 
final  rule  and  the  scientific  literature 
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(Bethke  et  al.  1996).  Using  satellite 
telemetry  technology,  researchers  place 
collars  on  female  polar  bears  and  track 
the  movements  of  the  collared  animals. 
The  data  collected  is  then  used  to  define 
the  population  boundaries.  Collars, 
either  for  satellite  telemetry  or  radio 
tracking,  cannot  be  reliably  used  for 
adult  male  polar  bears  since  their  necks 
are  approximately  the  same  size  as  the 
head  and  collars  are  easily  lost.  Polar 
bear  researchers  are  still  seeking 
alternative  tracking  technology  suitable 
for  male  bears. 

Inventory  of  the  Parry  Channel-Baffin 
Bay  area  and  bordering  islands  of  the 
Queen  Elizabeth  Islands  area  was  begun 
in  1991  with  the  use  of  satellite  collars. 
Additional  collars  were  used  in 
successive  years  through  1995.  The 
number  of  collars,  the  areas  in  which 
they  were  used,  and  the  methods  of 
analyzing  the  data  is  provided  in  detail 
in  the  1997  NWT  submission  to  the 
PBTC  (GNWT  1997). 

As  described  above,  analysis  of  the 
data  collected  from  this  research 
supports  the  conclusion  that  there  are 
five  polar  bear  populations  in  these 
areas.  Hie  CNVVT's  use  of  data  and 
management  considerations  to  identify 
population  boundaries  is  consistent 
with  the  definition  of  "population 
stock"  as  used  in  the  K^4PA  and  as 
described  in  the  Service's  February  18, 
1997.  final  rule.  The  GNWT  recognizes 
that  the  boundaries  of  the  polar  bear 
populations  are  partly  determined  by 
land  mass,  sea  ice,  and  open  water 
barriers  that  bar  polar  bear  movement 
and  partly  by  management 
considerations.  One  such  management 
consideration  has  led  to  a  recent  change 
to  the  Northwest  Territory  Big  Game 
Hunting  Regulations.  In  the  past,  the 
take  of  a  bear  was  counted  against  the 
quota  of  the  population  from  which  it 
was  removed.  In  recognition  of  the 
sometimes  overlapping  nature  of 
populations  whicn  are  not  separated  by 
some  physical  barrier,  current 
regulations  establish  a  30-km  zone  on 
either  side  of  a  contiguous  boundary 
between  two  polar  bear  populations. 
Practically  speaking,  what  this  means 
for  hunters  is  that  they  can  continue  to 
track  a  polar  bear  across  the  population 
boundary  and  up  to  30  km  within  the 
adjoining  population.  The  take  of  that 
bear  is  then  counted  against  the  quota 


of  the  population  from  which  the 
hunter's  tag  was  provided.  This 
regulation  change  reflects  the 
description  of  population  units  as 
functional  management  imits  where 
immigration  and  emigration  are 
negligible  relative  to  the  effects  of 
harvest  or  defense  kills  (GNWT  1997). 

A  more  recent  investigative  tool  for 
defining  population  boundaries  is  the 
study  of  genetic  variation  among  polar 
bears.  Data  obtained  from  such  studies 
suggest  that  there  is  a  genetic  basis  to 
the  population  boundaries  (Paetkau  et 
al.  1995).  Further  work  is  needed  to 
better  understand  how  genetic 
variability  should  be  interpreted  and  its 
relation  to  defining  populations. 

The  second  phase  of  each  population 
inventory  is  to  estimate  population 
numbers  using  mark-recapture 
techniques.  The  DRR  mark-recapture 
studies  are  based  on  the  following:  (a) 
Marking  of  15  to  30  percent  of  the  bears 
in  the  population:  (b)  sampling  the 
entire,  range  of  the  population  to 
determine  the  fraction  that  are  marked 
and  the  fraction  that  are  unmarked;  and 
(c)  aiming  for  a  target  15  percent 
coefficient  of  variation  on  the 
population  estimates  (GNWT  1997).  For 
small  populations,  such  as  Kane  Basin 
and  Norwegian  Bay,  the  DRR  recognizes 
that  it  can  b<B  difficult  to  obtain  a  large 
enough  sample  size  needed  for  the 
estimates.  The  alternative  for  these 
small  populations  would  be  to  sample 
in  areas  where  bears  are  known  to 
concentrate.  However,  this  would 
introduce  bias.  Instead,  priority  is  given 
to  reducing  bias  by  using  the  same 
protocol  in  small  as  well  as  large  areas 
which  requires  sampling  throughout  the 
entire  range  of  the  population.  Since 
there  are  absolute  limits  to  the  precision 
of  information  from  small  populations 
that  no  sampling  protocol  can 
overcome,  a  full  risk  assessment  will  be 
done  on  these  populations.  A  new 
computer  program  for  this  purpose  has 
been  developeid  and  will  be  made 
available  for  peer  review  at  the  1998 
Biennial  Conference  on  the  Biology  of 
Marine  Mammals  (M.Taylor,  personal 
communication).  This  is  an 
international  forum  attended  by  marine 
mammal  researchers  from  many 
countries. 

As  described  in  the  Service's  February 
18,  1997,  final  rule  (82  FR  7302),  three 


key  characteristics  of  the  GNWT 
calculation  of  sustainable  harvest  from 
the  population  estimates  are:  (a) 
Assumption  of  no  density  effects;  (b) 
emphasis  on  conservation  of  female 
beajs  through  hunting  at  a  ratio  of  two 
males  to  one  female;  and  (c)  use  of 
pooled  best  estimates  for  vital  rates  (e.g.. 
rates  of  birth  and  death)  for  all  Canadian 
polar  bear  populations  with  the 
exception  of  Viscount  Melville.  In  his 
review  and  evaluation  of  the  procedures 
used  by  the  GNWT  to  estimate 
sustainable  harvests.  Testa  (1997) 
reported  that  the  3  percent  harvest  of 
the  female  segment  of  the  polar  bear 
population  is  sustainable  and  probably 
conservative,  and  that  the  assumptions 
made  for  calculation  of  the  sustainable 
harvest  are  reasonable.  Further 
information  on  the  allocation  of  the 
sustainable  harvest  as  community 
quotas  can  be  obtained  from  the 
Service's  February  18, 1997.  final  rule. 

The  GNWT  expects  that  1997  will  be 
the  final  year  of  mark-recapture  vfork 
needed  to  estimate  population  numbers 
in  the  Norwegian  Bay,  Lancaster  Soimd, 
Kane  Basin,  and  Baffin  Bay  populations. 
The  last  field  season  for  the  Nonvegian 
Bay,  Lancaster  Sound,  and  Kane  Basin 
populations  was  conducted  in  Spring 
1997  while  the  last  Baffin  Bay  field 
season  will  be  completed  in  the  Call 
during  the  open  water  season  when 
polar  bean  are  onshore.  Preliminary 
estimates  for  these  populations  have 
been  calculated  baMd  on  the  data 
obtained  by  the  GNWT  through  the  Fall 
1996  field  season.  The  Service 
anticipates  it  will  receive  data  from  the 
GNWT  on  the  1997  Spring  and  Fall  field 
seasons  at  the  1998  Polar  Bear  Technical 
Committee  meeting.  Table  1  provides 
information  based  on  the  GNWT 
reporting  format  for  each  of  these 
populations  including  the  population 
estimate,  the  total  kill  (excluding 
natural  deaths),  percentage  of  females 
killed,  and  the  calculated  sustainable 
harvest.  Based  on  this  information  the 
status  is  expressed  as  increasing,  stable 
or  decreasing  represented  by  the 
symbols  "+",  "0",  and  "  -  ".  The  symbol 
"0*"  refers  to  the  recent  implementation 
of  the  Flexible  Quota  Option  in  the 
management  program  as  described 
below. 
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As  described  in  the  Service's  February 
18. 1997.^  final  rule,  the  Service 
considera  the  use  of  qualitative  terins  to 
report  the  reliabiUty  of  population 
estimates  to  be  acceptable.  The  Service 
also  recognizes  the  use  of  these 
population  estimates  within  the  present 
context  to  be  valid  since  they  were 
determined  through  research  using 
scientific  methodology. 

C.  Management  Agreements  and  the 
Nunavut  Land  Claim 

Polar  bear  management  in  Canada  is 
a  shared  responsibility  involving 
Federal.  Territorial.  Provincial,  and  land 
claim  participants.  Coordination  of 
these  parties  is  the  result,  in  part,  of 
PBTC  and  PBAC  meetings  as  well  as 
management  agreements  between  the 
resource  users  and  the  GNWT.  These 
management  agreements  are  an  intrinsic 
part  of  cooperative  polar  bear 
management  in  Canada.  In 
§  18.30(i)(l)(iii)  the  Service  recognized 
management  agreements  as  an  essential 
part  of  making  the  finding  that  there  is 
a  sport-hunting  program  to  ensure  the 
sustainability  of  the  affected  polar  bear 
population. 

'The  settlement  of  native  land  claims 
in  Canada  served  as  an  impetus  for  the 
development  of  the  management 
agreements.  The  Norwegian  Bay, 
Lancaster  Sound,  Kane  Basin,  and 
Baffin  Bay  populations,  among  others, 
fall  within  the  Nunavut  Land  Claim 
signed  in  1993.  Both  this  claim  and  the 
Inuvialuit  Land  Claim  signed  in  1984 
establish  co-management  boards  for 
coo]3erative  management  of  wildlife 
resources,  including  polar  bear  (GNWT). 
The  respective  roles  of  the  GNWT  and 
the  Nimavut  Wildlife  Management 
Board  and  the  Inuvialuit  Wildlife 
Management  Advisory  Council  are 
defined  in  law.  The  wildlife 
management  advisory  boards  are 
regarded  as  the  main  instrument  of 
wildlife  management  action  in  the 
NWT,  although  the  Minister  of  the 
Department  of  Renev/able  Resources  is 
the  ultimate  management  authority 
(GNWT).  The  current  approach  to  i>olar 
bear  management  begins  with 
commimity  meetings  and  concludes 


with  Population  Management 
Agreements  that  are  signed  by  the 
communities  that  share  a  population 
and  the  Minister  of  Renewable 
Resoiut»s,  reviewed  by  the  Native  Land 
Claim  Boards,  and  finally  transmitted  to 
the  Minister  of  the  Department  of 
Renewable  Resources  as 
reconunendations  for  regulation  changes 
to  implement  the  aereements  (GNWT). 

One  efiiect  of  the  Nimavut  I^d  Claim 
is  the  division  in  1999  of  the  NWT  into 
the  Nunavut  Territory  and  some 
presently  imnamed  western  territory. 
The  transition  for  this  change  has 
already  begun  with  restructuring  of 
departments  including  amalgamation  of 
the  DRR  and  others  into  the  Department 
of  Resources,  Wildlife  and  Economic 
Development  (M.  Taylor,  personal 
communication).  The  NWT  polar  bear 
project  has  been  transferred  frt>m 
Yellowknife,  NWT.  to  Iqaluit,  the  future 
capital  of  the  Nunavut  Territory.  The 
Service  views  these  changes  as  a 
continuation  of  a  process  begun  with 
settlement  of  the  Nunavut  Land  Claim 
in  1993.  Management  actions  taken  to 
date,  including  development  of  the 
management  agreements,  have  been 
with  an  eye  toward  establishment  of  the 
Nimavut  Territory  and  are  a  further 
example  of  Canada's  commitment  to  a 
responsive  management  program  for 
polar  bear. 

Tlie  success  of  the  (Canadian 
management  agreements  and  others, 
such  as  the  Inupiat-Inuvialuit 
Agreement  for  the  Southern  Beaufort 
Sea  polar  bear  population,  has  led  to  the 
acceptance  of  such  agreements  as  an 
important  tool  for  interjurisdictional 
polar  bear  management.  At  the  1997 
lUCN  meeting  for  polar  bear,  the  PBSG 
reiterated  the  need  for  cooperative 
management  of  shared  populations  both 
as  a  benefit  to  polar  bears  and  as  a 
requirement  of  the  International 
Agreement.  Specifically,  the 
contribution  of  management  agreements 
was  recognized  and  the  need  for 
additional  agreements  called  for  in  a 
new  resolution  to  the  International 
Agreement  which  concluded  that  "the 
development  of  sound  conservation 
practices  for  shared  populations 


requires  systematic  cooperation, 
including  use  of  jointly  collected 
research  and  management  information 
to  develop  cooperative  management 
agreements"  (PBSG  1997). 

llie  Canadian  Ck)vemment  is  actively 
pursuing  development  of  a  management 
agreement  for  polar  bear  populations 
shared  between  Canada  and  Greenland. 
These  shared  {xopulations  include  the 
Kane  Basin,  Baffin  Bay,  and  Davis  Strait 
polar  bear  populations.  A  meeting  was 
held  in  January  1997  to  identify 
management  needs  and  to  discuss  the 
potential  development  of  a  management 
agreement  for  these  shared  populations, 
llie  following  areas  were  identified  as 
necessary  elements  of  a  co-management 
agreement:  (a)  Agreement  on  the 
boimdaries,  population,  and  sustained 
yield  of  the  three  populations;  (b) 
acceptable  division  of  the  sustained 
yield;  (c)  harvest  monitoring;  (d)  a 
management  system  to  ensure  the 
sustained  yield  is  not  exceeded:  and  (e) 
agreement  on  other  harvest  practices, 
such  as  family  groups,  protection  of 
dens,  etc. 

Representatives  of  Greenland  have 
clarified  that,  unlike  the  Inuvialuit- 
Inupiat  agreement  for  the  Southern 
Beaufort  Sea  population,  any 
management  agreement  for  populations 
shared  with  that  country  would  need  to 
be  government  to  government  rather 
than  user  group  to  user  group.  At  this 
point  it  was  uncertain  how  Canada 
would  be  represented  given  the  complex 
sharing  of  management  responsibilities 
for  polar  bear  within  Canada.  A 
committee  was  formed  to  examine  the 
options  of  Canadian  representation.  The 
options  are  expected  to  be  discussed  at 
future  meetings  on  development  of 
management  agreements  between 
Canada  and  Greenland  (GNWT). 

D.  Compliance  With  Quotas  and  the 
Sport-Hunting  Program 

As  discussed  in  the  February  18, 
1997,  final  rule,  the  community  quotas 
are  based  on  harvest  of  polar  bears  at  a 
ratio  of  two  males:one  female.  While 
this  allows  for  the  harvest  to  be  50 
percent  higher  than  if  polar  bears  were 
,  harvested  at  a  1:1  ratio,  implementation 
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of  the  sex  selective  harvest  has  posed 
problems.  For  some  communities  where 
the  sex  ratio  was  set  as  a  target  of 
management  agreements  there  was 
ineffective  enforcement  when  the 
harvest  of  females  exceeded  the  target  in 
some  years.  For  those  communities 
where  the  sex-selective  harvest  was 
implemented  through  regulation, 
difhcuhy  distinguishing  between  male 
and  female  polar  bears  led  to  mistakes 
and  inconsistent  law  enforcement  action 
for  those  mistakes.  To  respond  to  these 
problems,  the  Flexible  Quota  Option 
was  developed.  All  communities  within 
the  four  populations  of  Norwegian  Bay, 
Lancaster  Sound,  Kane  Basin,  and 
Baffin  Bay  have  agreed  to  follow  the 
Flexible  Quota  Option.  This  change  has 
been  incorporated  into  the  respective 
management  agreements  and, 
subsequently,  into  the  regulations 
which  implement  those  agreements. 

The  premise  behind  the  Flexible 
Quota  Option  is  that  it  will  allow  for 
mistakes  in  sex  identification  and  for 
community  preferences  in  sex-selective 
harvesting  while  keeping  the  harvest 
within  sustainable  yield.  There  are  two 
parts  to  this  system.  The  first  part  is  a 
harvest  tracking  system  that  monitors 
the  number  of  males  and  females  killed 
in  the  past  5  years.  If  the  sustained  yield 
was  not  taken  in  any  one  of  the  past  5 
years,  then  the  difference  between  the 
sustained  yield  and  the  actual  kill  is 
counted  as  a  positive  credit.  These 
accrued  credits  can  then  be  used  to 
compensate  for  an  overharvest  in  a 
future  harvest  season  within  a  5-year 
timespan.  If  no  credits  are  available  [i.e., 
the  full  sustained  yield  was  taken  over 
the  past  5  years  or  any  available  credits 
have  already  been  used),  then  an 
overharvest  can  be  mitigated  by  quota 
reductions  in  futtire  years.  Once  the 
overharvest  has  been  corrected  by  a 
quota  reduction,  the  quota  returns  to  its 
original  level.  Since  community  quotas 
are  a  shared  allocation  of  the  overall 
population  quota,  a  community  without 
positive  credits  can  receive  credits  from 
one  of  the  other  communities  hunting 
from  that  same  polar  bear  population.  If 
there  are  no  credits  available  or  if  a 
community  chooses  not  to  provide 
credits  to  another,  then  the  overharvest 
is  mitigated  by  a  quota  reduction  to  the 
community  which  experienced  the 
overharvest. 

The  second  part  of  the  Flexible  Quota 
Option  is  the  calculation  of  the  quota 
based  on  sustainable  sex-selective 
harvesting  of  one  female  bear  for  every 
two  males.  The  GNWT  summarizes  the 
system  as  follows.  The  number  of  quota 
tags  allocated  to  a  community  depwnds 
on  the  community's  allocation  of  the 
sustainable  yield  of  female  bears  (F) 


from  any  one  population  as  established 
through  a  management  agreement,  the 
number  of  female  bears  killed  in  the 
previous  year  (K«.|),  and  the  proportion 
of  female  bears  in  the  previous  year's 
harvest  (Pi.i).  The  quota  for  the  ciurent 
year  (QJ  is  then  calculated  as: 
Q,  =  (2F-K,.,)/  P,.,. 

The  value  of  (2F-4(|.|)  cannot  exceed  F, 
and  the  value  of  P|.i  cannot  exceed  0.33. 
If  the  value  of  (2F-K,.i)  is  less  than  zero, 
the  quota  is  zero  and  the  subsequent 
year's  quota  is  calculated  by  designating 
K,  as  the  value  of  -  (2F-K,.,)  (GNWT 
1996).  Testa  (1997)  concluded  that 
"This  is  simply  a  way  to  average  the 
quota  over  two  years  when  a  village 
inadvertently  exceeds  its  quota  in  a 
given  year."  In  this  way  the  average  take 
of  female  polar  bears  cannot  exceed  the 
sustainable  rate. 

Because  of  the  emphasis  on 
conservation  of  female  bears,  the  sex 
ratio  of  the  overharvest  must  be  taken 
into  consideration  when  a  quota 
reduction  is  necessary.  As  a  result,  the 
reduction  is  handled  differently  for 
male  versus  female  bears.  Reductions  to 
the  quota  as  a  result  of  an  overharvest 
of  males  occur  only  when  the  maximum 
number  of  females  has  also  been  taken 
or  exceeded.  The  correction  for  such  an 
overharvest  is  one  male  for  each  male 
overharvested.  A  correction  is  not  made 
for  an  overharvest  of  male  bears  if  the 
number  of  females  taken  is  less  than 
their  sustained  yield.  The  rationale  for 
this  decision  is  that  although  males 
were  overharvested,  females  were  not. 
As  a  result,  those  females  not  harvested 
will  reproduce  and  compensate  for  the 
additional  males  removed  from  the 
population.  In  contrast,  when  an 
overharvest  of  females  has  occurred,  the 
quota  reduction  is  not  simply  one  quota 
tag  for  each  female  overharvested. 
Instead,  the  sex  ratio  of  the  harvest  must 
be  considered  in  determining  the 
necessary  quota  reduction  for  the 
following  year  or  subsequent  years,  if 
necessary  (GNWT  1996). 

The  management  agreements  identify 
the  steps  to  be  taken  to  implement  the 
flexible  quota  system.  The  DRR  reviews 
the  harvest  data  of  the  previous  season 
and  identifies  any  overharvest.  Then  the 
community  HTO's,  Regional  Wildlife 
Boards,  Wildlife  Officers,  and  Regional 
Managers  develop  sustainable 
alternatives  to  quota  reductions,  if 
possible.  These  could  include  use  of 
credits  from  that  community  that 
experienced  the  overharvest  or  the 
borrowing  of  credits  from  another 
community  that  hunts  from  the  same 
polar  bear  population.  By  July  1  of  each 
year  the  DRR  must  rep>ort  the  harvest 
data  and  quota  recommendations  to  the 


Nunavut  Wildlife  Management  Board 
(NWMB).  The  NWMB  can  accept  these 
recommendations  or  vary  them 
depending  on  the  input  of  the  Board 
and  consultation  with  the  communities. 
They  submit  final  recommendations  to 
the  Department  Minister  who  must 
make  a  final  decision,  taking  into 
consideration  the  DRR  harvest  report 
and  NWMB  recommendations,  by 
August  1  (GNWT). 

'fne  1996/97  polar  bear  harvest  season 
was  the  first  in  which  the  communities 
used  the  Flexible  Quota  Option.  In  the 
first  year  of  implementation,  all 
populations  were  hunted  within 
sustained  yield  for  both  males  and 
females.  Some  corrections  were  made 
for  communities  that  were  unable  to 
meet  their  harvest  targets.  These 
corrections  included  use  of  credits  from 
another  community  and  quota 
reductions.  In  developing  the  Flexible 
Quota  Option,  the  GNWT  believed  that 
it  would  be  able  to  accommodate 
differences  in  hunting  preferences, 
differences  in  himting  opportimities  as 
a  result  of  weather  emcts.  and  will  keep 
each  population's  harvest  within 
sustainable  yield  (GNWT  1996). 
Although  this  system  of  regulating  and 
monitoring  the  quota  is  considered  less 
conservative  than  the  past  method,  it 
has  already  shovtm  itself  to  be  an 
effective  option.  These  early  results 
suggest  the  system  is  working  as 
planned. 

As  referred  to  above,  there  are  some 
less  conservative  elements  to  the 
Flexible  Quota  Option.  The  first  element 
is  the  manner  in  which  the  DRR 
assigned  the  initial  credit  balance.  All 
communities  that  agreed  to  use  the  new 
system  entered  it  with  a  zero  balance  of 
negative  credits  but  were  allowed  to 
retain  their  positive  credits.  These 
positive  credits  can  be  used  to  offset 
future  overharvests:  The  DRR  recognizes 
the  inconsistency  of  this  approach  but 
believes  that  it  will  not  have  a  long  term 
negative  effect  on  the  populations  and 
that  such  an  approach  was  necessary  to 
win  support  for  the  system.  The  second 
element  is  the  Flexible  Quota  Option 
feature  that  allows  unused  quota  tags  to 
essentially  be  "rolled  over"  to  the 
following  year  as  a  positive  credit.  In 
the  past,  unused  quota  tags  were  not 
retained  into  the  following  year. 
Although  this  change  could 
theoretically  slow  the  growth  of 
Canadian  polar  bear  populations,  the 
Service  believes  that  the  flexible  quota 
system  is  a  reasonable  alternative  for 
those  communities  that  have  had 
difficulty  consistently  hunting  at  a  2:1 
ratio.  Testa  (1997)  similarly  recognized 
that  the  flexible  quota  system  was 
conceptually  sound  and  needed  to  be 


given  a  chance  to  have  its  wrinkles 
worked  out. 

Status  of  Populations  the  Service 
Proposes  to  Approve 

The  Service  proposes  to  approve  the 
Norwegian  Bay  and  Lancaster  Soimd 
populations  as  meeting  the  required 
findings  of  section  104(c)(5)(A)(ii)  of  the 
MMPA  based  on  currently  available 
information  and  to  add  them  to  the  list 
of  approved  populations  in  §  18.30(i). 

Norwegian  Bay  (NW) 

The  preliminary  population  estimate 
for  this  new  area  is  100  with  fair 
reUability  based  on  the  analysis  of  data 
collected  to  date  from  the  inventory  and 
mark-recapture  studies.  This  population 
was  identified  as  being  separate  fit>m 
the  Queen  Elizabeth  Islands  population 
previousfy  described  in  the  final  rule.  A 
harvest  quota  of  four  bears  has  been 
calculated  for  this  papulation.  The 
quota  is  allocated  to  the  conunimity  of 
Qise  Fiord.  The  commimity  residents  of 
Grise  Fiord  have  agreed  to  the  terms  of 
a  revised  management  agreement  which 
includes  use  of  the  Flexible  Quota 
Option  to  ensure  that  future  harvests  are 
sustainable  and  all  fiunily  groups  are 
protected.  Although  the  sustainable 
harvest  was  decreased  over  successive 
seasons  due  to  harvest  of  females  in 
excess  of  the  prescribed  2:1  ratio,  no 
females  were  taken  in  the  1996/97 
season  during  the  first  year  of  the 
Flexible  Quota  Option. 

Lancaster  Sound  (LS) 

The  GNWT  reports  a  preliminary 
population  estimate  of  1,700  with  good 
reliability.  Based  on  the  population 
estimate,  a  harvest  quota  of  76.5  has 
been  calculated.  Three  communities, 
Grise  Fiord,  Resolute,  and  Arctic  Bay, 
harvest  bears  from  the  Lancaster  Sound 
area.  All  family  groups  are  protected  in 
this  population.  Based  on  the  1993/94 
harvest  data  and  the  3-  and  S-year 
averages,  the  Service  pointed  out  in  the 
final  rule  that  the  kill  in  this  population 
exceeded  the  quota  by  more  than  70 
percent.  The  GNWT  recalculated 
previous  harvests  in  the  Lancaster 
Sound  population  based  on  the 
separation  of  the  data  for  the  former 
Parry  Channel-Baffin  Bay  area  and  the 
new  population  estimates  for  Lancaster 
Soimd  and  Baffin  Bay.  These  data  do 
not  reveal  the  extent  of  overharvest 
previously  reported  in  the  final  rule. 
Although  this  may  appear  somewhat 
confusing,  it  does  help  to  show  that 
while  there  was  a  substantial  harvest  in 
excess  of  the  quota  in  the  larger 
geographic  area,  the  Lancaster  Sound 
population  was  not  overharvested  and  is 
being  managed  on  a  sustainable  basis. 


Beginning  with  the  1994/95  season, 
harvest  data  for  the  Lancaster  Sound 
and  Baffin  Bay  populations  were 
presented  separately.  The  conununities 
are  working  to  avoid  overharvests  and 
have  signed  a  new  management 
agreemmt  which  includes  the  use  of  the 
Flexible  Quota  Option  to  help  ensure 
compliance  with  quotas  and  correct  for 
overharvests  if  they  do  occur  in  the 
future.  Data  for  this  population  averaged 
over  several  seasons  and  for  the  1995/ 
96  and  1996/97  seasons  demonstrates 
that  females  are  being  conserved  (Table 

1). 

As  described  above,  under  the 
Flexible  Quota  Option  an  overharvest  of 
male  bears  results  in  a  quota  reduction 
only  when  the  harvest  of  female  bears 
has  met  or  exceeded  the  maximum 
allowed.  The  5-year  harvest  history  for 
the  Flexible  Quota  Option  shows  the 
Lancaster  Sound  area  had  30  credits  for 
female  bears.  In  contrast,  the  harvest 
history  shows  an  accumulated  debit  of 
38.5  male  bears  for  the  population.  The 
Service  notes  that  one  of  the 
conununities  in  this  population 
predominately  harvested  male  bears,  a 
practice  that  could  become  a  problem.  It 
is  unclear  whether  the  predominance  of 
males  in  the  harvest  was  due  to  himter 
preference  or  to  a  greater  availability  of 
male  bears  in  this  area.  This  emphasis 
on  harvesting  male  bears  fit>m  this 
population  by  one  community  was 
relieved,  however,  to  a  limited  extent  by 
the  predominance  of  harvesting  females 
by  another  community. 

Status  for  Populations  for  Which 
Scientific  and  Management  Data  Are 
Not  Presently  Available  for  Making  a 
Decision 

After  reviewing  the  best  available 
scientific  and  management  data  on  the 
populations  addressed  below,  the 
Service  proposes  not  to  make  a  final 
decision  on  whether  populations  of 
Kane  Basin,  Baffin  Bay,  or  Queen 
Elizabeth  Islands  satisfy  the  statutory 
criteria  of  section  104(c)(5)(A)  of  the 
MMPA.  As  future  scientific  and 
management  data  become  available  on 
these  populations,  the  Service  will 
evaluate  such  data  to  determine  whether 
a  proposed  rule  should  be  published 
that  would  add  such  populations  to  the 
approved  list  in  §  18.30(i)(l). 

"The  NWT  shares  the  Kane  Basin, 
Baffin  Bay,  and  Davis  Strait  populations 
with  Greenland.  Greenland  does  not 
have  an  agreement  with  NWT  or 
communities  as  to  how  they  will 
manage  their  portion  of  the  populations. 
The  management  of  polar  bears  in 
Greenland  rests  with  the  Greenland 
Home  Rule  Govenunent.  There  is  no 
limit  on  the  number  of  polar  bears 


taken.  Although  females  with  cubs-of- 
the-year  are  protected,  older  family 
groups  are  harvested.  In  1993  Greenland 
started  to  systematically  collect  harvest 
data.  In  1994,  a  harvest  questionnaire 
was  developed  for  all  species,  including 
polar  bears.  Greenland  has  experienced 
difficulties  in  obtaining  complete  and 
accurate  harvest  records,  but  the 
collection  of  data  is  exp>ected  to  improve 
as  the  harvest  reporting  system  becomes 
better  known  (GNWT). 

As  mentioned  above,  Greenland  and 
the  GNWT  have  conducted  cooperative 
population  inventory  studies  for  the 
I>ast  4  years.  The  brief  summary  of  the 
January  26, 1997.  meeting  for  the  co- 
management  of  polar  bear  stocks  shared 
between  Ckeenland  and  Canada 
reported  that  the  status  of  polar  bears  in 
the  shared  populations  is  disturbing.  "It 
appears  that  the  Davis  Strait  and  Baffin 
Biay  populations  are  being  depleted  by 
over-harvesting.  Additionally,  Grise 
Fiord  has  identified  a  quota  for  the 
Canadian  portion  of  Kane  Basin  which, 
if  taken,  will  cause  this  population  to 
decline  as  well"  (GNWT).  ~~ 

The  Service  also  proposes  to  defer 
making  a  finding  on  the  Queen 
Elizabeth  Islands  population.  This 
revised  population  now  contains  land 
only  in  the  &r  northern  part  of  the 
Canadian  Arctic  Archipelago.  No 
hunting  is  allowed  in  this  area  and  the 
population  size  is  unknown.  Canada's 
plans  for  this  area  are  unclear  at  this 
time. 

Kane  Basin  (KB) 

Like  Norwegian  Bay  this  new 
population  was  identified  as  occupying 
an  area  formerly  considered  to  be  part 
of  the  Queen  Elizabeth  Islands 
population.  Unlike  the  Norwegian  Bay 
population,  the  Kane  Basin  population 
is  shared  with  Greenland.  The 
population  estimate  for  this  area  is  200. 
Management  agreements  for  the  NWT 
portion  of  Kane  Basin  and  Baffin  Bay 
populations  are  in  place  that  include 
protection  of  all  family  groups  and  use 
of  the  Flexible  Quota  Option.  During  the 
1996/97  harvest  season  more  than  50% 
of  the  quota  was  taken  as  female  bears. 
As  a  result,  under  the  Flexible  Quota 
Option  the  quota  for  this  population 
will  be  reduced  to  one  for  the  1997/98 
harvest  season.  As  long  as  the  1997/98 
quota  of  one  bear  is  not  exceeded  and 
no  females  are  taken,  the  overharvest  of 
females  in  the  1996/97  season  will  have 
been  compensated  for  and  the  quota 
will  return  to  five  (M.  Taylor,  personal 
communication). 

The  Kane  Basin  population  is 
currently  considered  stable  but  a  single 
NWT  community,  Grise  Fiord,  has  a 
quota  for  harvesting  fit>m  the  Kane 


5348 


Federal  Roister /Vol.  63.  No.  21 /Monday.  February  2,  1998 /Proposed  Rules 


Federal  Register /Vol.  63,  No.  21 /Monday,  February  2,  1998 /Proposed  Rules 


5349 


Basin  population.  If  this  occurs,  the 
population  is  expected  to  decline  since 
Greenland  hunters  also  harvest  from 
this  population.  Discussions  of  a  co- 
management  agreement  between  Canada 
and  Greenland  are  expected  to  be 
conducted  concurrently  for  the  Kane 
Basin.  Baffin  Bay,  and  Davis  Strait 
populations. 

Baffin  Bay  (BB)  ^ 

The  preliminary  population  estimate 
for  this  area  is  2,200.  The  combined 
Parry  Channel-Baffin  Bay  population 
estimate  of  2.470  reported  in  the  final 
rule  was  derived  from  the  2,000 
estimated  for  Parry  Channel  (now 
Lancaster  Sound)  and  470  from 
northeastern  Baffin  Bay.  In  spring  the 
polar  bears  in  the  Baffin  Bay  area  are 
distributed  throughout  Baffin  Bay  and 
much  of  the  population  is  unavailable 
for  mark-recapture,  leading  to 
underestimates  of  the  population  size. 
For  this  reason  the  mark-recapture  work 
of  the  most  recent  inventory  study  has 
been  conducted  in  the  fall,  open  water 
season  when  Baffin  Bay  polar  bears  are 
on  shore  in  Canada  (GNWT  1997).  Fall 
1997  is  expected  to  be  the  last  field 
season  required  to  complete  the 
inventory  study.  The  harvest  data  for 
this  population  is  presented  in  Table  1 
but  should  be  considered  preliminary 
pending  harvest  information  from 
Greenland.  The  communities  of 
Broughton  Island,  Clyde  River,  and 
Pond  Inlet  that  harvest  from  this 
population  have  agreed  to  a  revised 
management  agreement  which  includes 
protection  of  all  family  groups  and  use 
of  the  Flexible  Quota  Option. 

As  explained  above  for  the  Lancaster 
Sound  population,  the  GNWT  has  re- 
examined the  population  status  of  past 
years  based  on  the  new  population 
estimate.  Overharvesting  is  a  problem 
for  this  shared  population.  Data  from 
Canadian  hunts  conducted  in  the  1996/ 
97  harvest  season  show  a  total  kill 
substantially  below  the  sustainable 
harvest  level,  and  a  harvest  sex  ratio  of 
nearly  2:1.  However,  as  previously 
described,  there  is  currently  no 
management  agreement  between  Canada 
and  Greenland  for  this  shared 
population  and  there  are  concerns  that 
the  population  may  be  declining. 

Queen  Elizabeth  Islands  (QE) 

Recent  research  data  led  the  GNWT  to 
redefine  the  boundaries  of  this 
population.  The  area  was  divided  into 
three  populations:  Kane  Basin, 
Norwegian  Bay,  and  Queen  Elizabeth 
Islands.  The  revised  Queen  Elizabeth 
Islands  population  is  comprised  now  of 
land  only  in  the  far  northern  part  of  the 
Canadian  Arctic  Archipelago.  The 


population  size  is  unknown  but  it  is 
believed  that  there  are  few  polar  bears 
in  this  remote  area.  No  hunting  is 
allowed  in  the  area. 


Public  ConnMnts  SoUcitad 

The  Service  invites  comments  on  this 
proposal.  The  Service  will  take  into 
consideration  the  comments  and  any 
additional  information  received  in 
making  a  decision  on  this  proposal,  and 
such  consideration  may  lead  to  final 
findings  that  differ  from  this  proposal. 

Required  Determiiiatioiis 

The  Service  prepared  an  EA  on  the 
final  rule  published  in  the  Federal 
Register  (62  FR  7302)  on  February  18, 
1997,  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
Service  anticipates  this  EA  is  still 
current  but  will  decide  after  the  close  of 
the  comment  period  whether  it  needs  to 
supplement  the  EA  or  use  the  existing 
EA.  A  determination  will  be  made  at  the 
time  of  the  final  decision  as  to  whether 
the  proposed  rule  is  a  mafor  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  SecUon  102(2)(C)  of  NEPA. 

This  proposed  rule  was  not  subject  tq 
review  by  tixe  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866.  A  review  imder  the  Regul^ory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  this  rulemaking 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  which  include  businesses, 
organizations,  and  governmental 
jurisdictions.  The  proposal  will  affect  a 
relatively  small  number  of  U.S.  hunters 
who  have  hunted,  or  intend  to  hunt, 
polar  bear  in  Canada.  Allowing  the 
import  of  legally  taken  sport  trophies, 
while  maintaining  the  restriction  on  the 
sale  of  trophies  and  related  products, 
will  provide  direct  benefits  to 
individual  sport  hunters  and  a  probable 
small  beneficial  effect  for  U.S.  outfitters 
and  transportation  services  as  U.S. 
hunters  travel  to  Canada.  If  each  year  an 
estimated  50  U.S.  citizens  hunted  a 
polar  bear  in  Canada  at  an  approximate 
cost  of  $21,000,  then  $1,050,000  would 
be  expected  to  be  spent,  mostly  in 
Canada.  It  is  expected  that  the  majority 
of  taxidermy  services  will  be  provided 
in  Canada.  Since  the  trophies  are  for 
personal  use  and  may  not  be  sold  in  the 
United  States,  there  are  no  expected 
market,  price,  or  competitive  effects 
adverse  to  U.S.  business  interests. 

The  Department  of  the  Interior 
(Department)  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Section  3(a)  and 
3(b)(2)  of  Executive  Order  12988.  The 
Service  has  determined  and  certified 


pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

The  Service  has  submitted  a  request 
for  approval  to  the  Office  of 
Management  and  Budget  for  the 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  The  collection  of 
information  will  not  be  required  until  it 
has  been  approved  by  OMB  and  the 
proposal  is  adopted.  The  Service  will 
collect  information  through  the  use  of 
the  Service's  form  3-200,  which  was 
modified  pursuant  to  50  CFR  18.30.  The 
Service  is  collecting  the  information  to 
evaluate  permit  applications.  The  likely 
respondents  to  this  collection  will  be 
sport  hunters  who  wish  to  import  sport- 
hunted  trophies  of  polar  bears  legally 
taken  while  hunting  in  Canada,  llie 
Service  will  use  the  information  to 
review  permit  applications  and  make 
decisions,  according  to  criteria 
established  in  various  Federal  wildlife 
conservation  statutes  and  regulations, 
on  the  issuance  or  denial  of  permits. 
The  applicant  must  respond  to  obtain  or 
retain  a  permit.  A  single  response  is 
required  to  obtain  a  benefit.  The  Service 
estimates  the  public  reporting  burden 
for  this  collection  of  information  to  vary 
from  15  minutes  to  1.5  houre  per 
response,  with  an  average  of  30  minutes 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  estimated  number  of 
likely  respondents  is  less  than  150, 
yielding  a  total  annual  reporting  burden 
of  75  hours  or  less. 
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List  of  Sul^ecto  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  Part  18  of  chapter  I 


of  Title  50  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  18— MARINE  MAMMALS 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361  et  seq. 

2.  Amend  §  18.30  by  revising 
paragraph  (i)(l)  introductory  text  to  read 
as  follows: 

f  18.30    Polar  beer  iport-hunted  trophy 
import  permits. 

•        •        •        •        • 

(i)  Findings.  •  *  • 

(1)  We  have  determined  that  the 
Northwest  Territories.  Canada,  has  a 
monitored  and  enforced  sport-himting 
program  that  meets  issuance  criteria  of 


paragraphs  (d)(4)  and  (5)  of  this  section 
for  the  following  populations:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville  Sound  (subject  to  the 
lifting  of  the  moratorium  in  this 
population).  Western  Hudson  Bay, 
M'Clintock  Channel,  Lancaster  Sound, 
and  Norwegian  Bay,  and  that: 
***** 

Dated:  )anuary  21,1 998. 
Donald  Bairy, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Pa^. 

[FR  Doc  98-2442  Filed  1-28-98;  4:11  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  appdcaMe  to  ttie 
puMc.  Notices  of  hearings  and  investigations, 
conimittee  meetings,  agency  decisions  and 
rulmgs.  delegations  of  authority,  filir>g  of 
petitions  and  appikations  and  agency 
statements  of  organizatKm  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

RMearch,  Education,  and  Economics; 
Notica  of  the  National  Agricultural 
Raaaarch,  Extension,  Education,  and 
Economics  Advisory  Board 
Confaranca  Call  Mating 

AOENCY:  Research.  Education,  and 
Economics,  USDA. 
ACTION:  Notice  of  advisory  board 
conference  call  meeting. 


f:  In  accordance  %vith  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  aimounc»s  a 
meeting  by  conference  call  of  the 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board. 

SUPPLBefTARY  INF0M«ATK3N:  The 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agricultvue 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  No.  104-127),  has  scheduled  a 
confierenoe  call  meeting  on  February  3. 
1998.  The  meeting  agenda  will  focus  on 
development  of  preliminary  priorities 
for  agricultural  research,  extension, 
education,  and  economics.  The 
following  list  of  high  priority  initiatives 
has  been  suggested  to  date.  These 
initiatives  are:  Education  and  Outreach 
Initiative,  National  Agricultural  Genome 
Initiative:  Emerging  Animal  an4Plant 
Issues — Preparedness  k  Response 
Initiative:  Precision  Agriculture 
Initiative;  Added  Value  and  New  Use 
Products  Initiative:  and  Nutrition 
Research  Initiative.  The  Advisory  Board 
members  will  also  discuss  how  public 
commimication  and  environmental 
stewardship  issues  can  be  addressed  as 
overarching  priorities. 
OATI  OF  OONrcwCMCC  CALL:  February  3, 
1996,  lOKX)  a.m. 

Type  of  Meeting:  The  conliBrence  call 
will  be  initiated  by  the  OfBcers  and 


Executive  Committee  of  the  Advisory 
Board  and  will  involve  all  available 
Advisory  Board  members. 

Comments:  The  public  may  file 
written  comments  to  the  preliminary  list 
of  initiatives  for  research,  extension, 
education,  and  economics  by  Friday, 
February  6. 1998.  with  the  contact 
person  listed  below.  Public  written 
comments  will  be  considered  by  the 
Advisory  Board  at  the  March  11-13, 
1998.  meeting  in  Washington,  D.C.  (to 
be  announced  soon  in  the  Federal 
Register).  Also,  these  written  comments 
will  be  available  in  the  Advisory  Board 
minutes  of  the  February  3  conference 
call  meeting  and  will  be  maintained  in 
the  public  file  of  the  Office  of  the 
Advisory  Board,  REE,  USDA. 
FOR  PURTHBt  WFOfMATION  CONTACT: 
Deborah  Hanfrnan,  Executive  Director, 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board.  Office  of  the  Advisory 
Board,  Room  3918  South,  U.S. 
Department  of  Agriculture,  STOP:  2255. 
1400  Independence  Avenue,  SW, 
Washington.  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199,  or  e-mail:  l8he80reeusda.gov. 

Done  at  Washington,  D.C  this  26th  day  of 
lanuary  22. 1998. 
L  MUay  Gonzalez, 

Under  Secretary,  Research.  Education,  and 
Economics. 
|FR  Doc.  9»-2415  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvica 

Navvspapar*  Uaad  for  Publication  of 
Lagal  Notica  off  Appsalsbis  Daclatona 
fbf  tita  Intarmountaln  Raglon,  Ulan, 
Idaho,  Navada,  and  Wyoming 

AOBCY:  Forest  Service,  USDA. 
ACnON:  Correction. 


f:  This  notice  corrects  the 
information  previously  published  in  a 
notice  that  appeared«in  the  Federal 
Regiiter  of  December  24. 1997  (62  FR 
67327)  listing  the  newspapers  that  will 
be  used  by  all  Ranger  Districts,  Forests, 
and  the  Regional  C^ce  of  the 
Intermountain  Region  to  publish  legal 
notice  of  all  decisions  subject  to  appeal 
under  36  CFR  Part  215  and  36  CFR  217. 
The  earlier  document  listed  the  wrong 
effective  dates.  Tbia  notice  gives  a 


corrected  effisctive  date  for  publication 
of  legal  notices. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  in  the  December 
24, 1997,  (62  FR  67327)  notice  will 
begin  with  decisions  siibject  to  appeal 
that  are  made  on  or  after  Feb.  1, 1998, 
and  remain  in  efiiact  imtil  October  1998 
when  another  notice  will  be  published 
in  the  Federal  Register. 

Dated:  January  9. 1998: 
JackA.BladcweIl. 
Regional  Forester. 
IFR  Doc  98-2424  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foraat  SarvIca 

Diamond  Laka  Drawdown,  Umpqua 
National  Foraat,  Douglaa  County, 
Oregon 

AOBCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


r:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  that  addresses  the 
impacts  associated  with  the  temporary 
drawdown  of  Diamond  Lake  in  1999. 
Diamond  Lake  is  approximately  80  air 
miles  northeast  of  Medlord,  Oregon,  on 
the  Diamond  Lake  Ranger  District  of  the 
Umpqua  National  Forest  The  proposed 
action,  which  was  put  forth  by  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFftW),  will  lower  the  level  of 
Diamond  Lake  approximately  seven  (7) 
feet.  This  drawdown  will  allow  the 
ODF&W  to  treat  the  Lake  with  rotenone 
in  September  of  1999  in  order  to  remove 
an  undesirable  baitfish  known  as  the  ttii 
diub.  The  chub,  which  is  believed  to 
have  been  illegally  introduced  into  the 
lake  within  the  past  ten  years,  has 
populated  the  Lake  to  thie  extent  that  it 
is  adversely  affecting  the  favored 
rainbow  trout.  Prior  to  the  introduction 
.  of  the  tui  chub.  Diamond  Lake  was 
recognized  as  a  premier  trout  fishery  in 
Sou^em  Or^on. 

The  Forest  Service  began  internal 
scoping  of  this  proposal  in  November  of 
1997.  The  public  was  given  notice  of  the 
proposal  in  January  of  1998  through  the 
Forest's  Schedule  of  Proposed  Actions. 
An  informational  letter  with  a  copy  of 
the  ODFkVi  proposal  was  mailed  to 
interested  publics  in  January  as  part  of 


the  agency's  external  scoping  effort. 
Following  the  mailing,  an  Open  House 
was  held  in  Roseburg  and  Medford, 
Oregon,  as  a  continuation  of  the  scoping 
effort. 

As  a  result  of  the  scoping  perfonned 
to  date,  a  number  of  concerns  have  been 
identified.  Those  concerns  are 
associated  with  the  rate  at  which  the 
ODF&W  has  proposed  to  lower  the  Lake, 
and  the  disposition  of  the  dead  fish  after 
it  is  treated  by  the  Department  of  Fish 
and  Wildlifia.  These  concerns  are  likely 
to  lead  to  the  development  of  one  or 
more  alternatives  to  the  proposed 
action. 

Any  alternatives  to  the  Proposed 
Action  must  meet  the  need  of  lowering 
the  level  of  Diamond  Lake  to  a 
reasonably  safe  level  by  September  15 
during  the  year  the  Lake  is  scheduled 
for  treatment. 

The  agency  invites  written  comments 
on  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affiscted  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  decision  making 
process. 

DATES:  Comment  concerning  this 
proposal  must  be  received  by  March  6, 
1998. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Don  Ostby.  Forest 
Supervisor,  Umpqua  National  Forest, 
P.O.  Box  1008,  Roseburg.  Oregon  97470. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  pubUc  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  imder 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  witiihold  a 
submission  fit>m  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  each 
confidentiality.  Persons  requesting  such 
confidentiality  may  be  granted  in  only 
very  limited  circimistances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  re-submitted  with 
or  without  name  and  address  within  10 
days. 

FOR  FURTHER  INFORMATION:  Direct 
questions  concerning  the  proposed 
action  and  environmental  analysis  to 


Jim  Leoni,  Interdisciplinary  Team 
Leader,  Umpqua  National  Forests  P.O. 
Box  1008,  Roseburg.  Oregon  97470, 
phone  (541)  957-3391. 
SUPPtEMBlTARY  INFORMATION:  The  need 
for  action  is  to  lower  the  level  of 
Diamond  Lake  to  a  reasonably  safe  level 
by  September  15  during  the  year  the 
lake  is  to  be  treated.  The  Purpose  of 
lowering  the  Lake  is  to  allow  the 
ODF&W  to  treat  the  Lake  with  a  fish 
toxicant  known  as  rotenone.  The 
ODF&W  has  proposed  the  use  of  four 
pumps  to  lower  the  Lake  from  its 
natural  level  of  approximately  72,880 
acre  feet  to  a  level  of  53,000  acre  feet, 
which  is  approximately  seven  (7)  feet 
below  the  Lake's  natural  level.  The 
proposed  pumping  period  is  July  1  to 
September  15  of  1999.  A  Lake  level  of 
approximately  seven  feet  below  the 
natural  level  is  intended  to  prevent  any 
treated  water  bom  escaping  down  Lake 
Creek  where  it  could  be  hannful  to  non- 
target  fish  during  the  first  14  to  21  days 
following  treatment.  Diamond  Lake  is 
expected  to  refill  in  April  of  2000  and 
resume  its  normal  flow  down  Lake 
Creek. 

The  Forest  Service  is  conducting  this 
analysis  as  a  basis  for  issuing  a  special 
use  permit  to  the  ODF&W  allowing  the 
Department  to  do  the  following:  (a) 
Temporary  placement  of  four  (4)  pumps, 
with  a  fifth  pump  as  a  backup,  at  the 
north  end  of  Diamond  Lake  where  the 
Lake  empties  into  Lake  Creek;  (b) 
temporary  use  of  Forest  Service  boat 
ramps  and  launch  facilities  during  the 
storage  and  application  of  the  rotenone; 
and  (c)  temporary  drawdown  of 
Diamond  Lake. 

The  application  of  rotenone  by  the 
ODF&W  is  a  connected  action.  The  EIS 
will  also  disclose  the  effects  of  this 
coimected  action. 

Diamond  Lake  is  a  natural  lake 
situated  at  an  elevation  of  5.182  feet  in 
the  Cascade  mountains  of  southern 
Oregon.  The  Lake  has  a  surface  of 
approximately  2,930  acres  and  is 
relatively  shallow,  with  a  maximum 
depth  of  just  over  50  feet.  Diamond  Lske 
drains  into  Lake  Creek,  which  empties 
into  Lemolo  Lake  and  two  other 
impoundments  before  the  water 
becomes  free-flowing  in  the  ui>per 
reaches  of  the  North  Umpqua  River.  The 
flow  of  water  from  Lemolo  Lake  and  the 
other  impoundments  is  regulated  by 
Pacific  Corp  and  is  outside  the  scope  of 
this  analysis. 

The  ability  of  the  tui  chub  to 
reproduce  prolifically  has  interrupted 
the  traditional  food  chain  of  the  rainbow 
trout.  As  a  result,  there  has  been  a 
severe  decline  in  the  survival  of 
fingerling  rainbow  trout  and  the 


subsequent  growth  of  the  surviving 
trout.  The  decline  in  the  number  of 
rainbow  trout  may  be  responsible  for  the 
perceived  decline  in  bald  eagles  and 
osprey  that  inhabit  or  visit  the  Lake. 
These  species  rely  heavily  on  the 
rainbow  trout  as  a  source  of  food,  and 
the  tui  chub  are  not  large  enough  to 
provide  an  alternative  food  source. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  July  1998.  Your 
comments  and  suggestions  are 
encouraged  and  should  be  in  writing. 
The  comment  j)eriod  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  as  a  result  of  several 
court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519.  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage, 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS,  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  versus  Model,  803  F.  2d  1016. 
1022  (9th  Cir,  1986)  and  Wisconsin 
heritages,  Inc.  versus  Harris.  490  F. 
Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  af  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points). 

The  final  EIS  is  scheduled  to  be 
completed  in  September  1998.  In  the 
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final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  Don 
Ostby.  Forest  Supervisor  for  the 
Umpqua  National  Forest,  is  the 
responsible  official.  The  Forest 
Supervisor  will  document  the  decision 
and  rationale  for  the  Diamond  Lake 
Drawdown  decision  in  the  Record  of 
Decision,  which  will  be  subject  to  Forest 
Service  Appeal  Regulations  36  CFR  part 
215. 

Dated:  January  27, 1998. 
DonOstbjr, 
Forest  Supervisor. 
|FR  Doc.  98-2439  Filed  1-30-98;  8:45  ami 

I  coot  »41*-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  inspection,  Padwrsand 
Stoctcyards  Administration 

Pssignatlon  for  tha  Arfcansai  (AR) 


AO0CV:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 


:  GIPSA  announces  the 
designation  of  Memphis  Grain 
Inspection  Service  (Memphis)  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act.  as 
amended  (Act). 

fffCCnvc  OATES:  March  1. 1998. 
AOOMESSCS:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch.  Compliance 
Division,  STOP  3604,  Room  1647-S. 
1400  Independence  Avenue.  S.W., 
Washington,  DC  20250-3604. 
FOR  FURTHER  MFORMATKM  CONTACT: 
)aiiet  M.  Hart,  at  202-720-6525. 
SUPPLBIfBfTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  1,  1997.  Federal 
Register  (62  FR  63513).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  Little  Rock  area,  formerly 
assigned  to  Arkansas  Grain  Inspection 
Service,  to  submit  an  application  for 
designation.  Applications  were  due  by 
October  30, 1997.  There  were  two 
applicants:  ^mphis  Grain  Inspection 
Service,  a  currently  designated  official 


agency,  located  at  Memphis,  Tennessee, 
and  contiguous  to  the  Little  Rock  area. 
applied  for  designation  to  provide 
official  services  in  the  Little  Rock  area; 
and  the  former  Arkansas  agency 
reorganized  and  applied  for  designation 
to  provide  official  services  in  the  Little 
Rock  area. 

GIPSA  requested  comments  on  the 
applicants  for  the  Arkansas  area  in  the 
December  1, 1997.  Federal  Register  (62 
FR  63513).  Comments  were  due  by 
December  30, 1997.  GIPSA  received 
eight  written  comments  by  the  deadline. 
Two  oral  comments  in  favor  of 
Memphis  were  also  received,  one  of 
which  expressed  concerns  about  the 
former  Arkansas  Agency.  Four  grain 
companies  had  been  provided  official 
services  by  the  former  Arkansas  agency 
and  supported  designation  of  Memphis 
discussing  favorably  the  quality  of 
service  received.  Memphis  has  been 
providing  official  services  in  the  Little 
Rock  area  on  an  interim  basis. 

Six  commentors  supported 
designation  of  Arkansas  with  one 
comment  noting  that  their  support  was 
contingent  upon  the  business  being 
properly  managed  and  staffed.  Others 
indicated  that  having  an  official  agency 
in  Little  Rock  was  of  concern  and 
expressed  concern  about  timeliness  of 
service.  Some  of  the  comments  stated 
that  they  had  received  previously 
excellent  services  from  the  Arkansas 
agency. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and.  according  to  Section  7(f)(1)(B). 
determined  that  Memphis  is  better  able 
to  provide  official  services  in  the 
Arkansas  geographic  area.  Efiiective 
March  1, 1998,  and  ending  May  31, 
2000,  conciurent  with  the  termination 
of  their  current  designation  Memphis  is 
designated  to  provide  official  services  in 
the  geographic  area  specified  in  the 
October  1,  1997,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Memphis  at  901- 
942-3216  or  501-372-5302. 

Autiiority:  Pub.  L  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C  71  et  seq.]. 

Dated:  January  23, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
IFR  Doc.  98-2121  Filed  1-30-98:  8:45  am) 
•auNQ  eooc  mi*-cm-p 


DEPARTMENT  OF  AGRICULTURE 

Grain  irtapsctlon,  Pacicsrs  and 
Stoclcyanto  Administration 

Designation  for  tha  Franidort  (IN)  and 
IrKflanapolis  (IN)  T 


aqency:  Grain^Inspection.  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 
action:  Notice. 

summary:  GIPSA  announces  the 
designation  of  Frankfort  Grain 
Inspection,  Inc.,  (Frankfort)  and 
Indianapolis  Grain  Inspection  and 
Weighing  Service,  Inc.,  (Indianapolis)  to 
provide  official  services  uiuler  the 
United  States  Qain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATES:  March  and  April  1, 
1998. 

AOORESSa:  USDA,  GIPSA,  Janet  M 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W.. 
Washington,  DC  20250-3604. 
FOR  FURTHER  SVORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
8UPPLBCNTARY  WffK)RMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  nile  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  2, 1997,  Federal 
Register  (62  FR  46244),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Frankfort  and  Indianapolis 
to  submit  an  application  for  designation. 
Applications  were  due  by  October  1, 

1997.  Frankfort  and  Indianapolis,  the 
only  applicants,  each  applied  for 
designation  to  provide  official  services 
in  the  entire  area  cunenUy  assigned  to 
them. 

Since  Frankfort  and  Indianapolis  were 
the  only  applicants,  GIPSA  did  not  ask 
for  comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act 
and,  according  to  Section  7(0(I)(B), 
determined  that  Frankfort  and 
Indianapolis  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied.  Effective  March  1, 

1998,  and  ending  February  28,  2001, 
Frankfort  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  September  2, 1997, 
Federal  Register.  Effective  April  1, 
1998,  and  ending  February  28,  2001, 
Indianapolis  is  designated  to  provide 
official  services  in  the  geographic  area 


specified  in  the  September  2, 1997, 
Federal  Resister. 

Interested  persons  may  obtain  official 
services  by  contacting  Frankfort  at  765- 
258-3624  and  Indianapolis  at  317-782- 
8938. 

Autlioritjr:  Pub.  L.  94-582.  99  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  January  20, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc  98-2120  Filed  1-30-98;  8:45  am] 
BtUMQ  OOOC  M1S-EM-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminiatratlon 

Regulatlona  and  Procedures  Technical 
Advlaory  Committee;  Notice  of 
Partially  Cloaad  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  February  25, 
1998, 9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  3884, 14th 
Street  betweoi  Constitution  and 
Pennsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  contintung  review  to 
update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  conmients 
by  the  public. 

3.  Update  on  implementation  of  the 
National  Defense  Authorization  Act 
computer  control  regulations. 

4.  Update  on  the  Wassenaar 
Arrangement  implementation 
regulation. 

5.  Discussion  on  the  "deemed  export" 
rule. 

6.  Discussion  on  the  encryption 
regulations. 

7.  Update  on  the  License  Process 
Review  initiative. 

8.  Disciission  on  efforts  to  conform 
the  Foreign  Trade  Statistics  Regulations 
and  the  Export  Administration 
Regulations  on  export  clearance 
requirements. 

9.  Discussion  on  clarification  of  EPCI 
(Enhanced  Proliferation  Control 
Initiative). 

Closed  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 


dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available:  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address:* 
Ms.  Lee  Ann  Carpenter,  OAS/EA/BXA 
MS:3886C.  14th  &  Pennsylvania 
Avenue,  N.W.,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Seoetary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  16, 
1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10(a) 
(1)  and  (a)  (3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public.  A  copy  of  the  Notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C  For  further 
information,  call  Lee  Ann  Carpenter  at 
(202)  482-2583. 

Dated:  January  27, 1998. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  98-2393  Filed  1-30-98;  8:45  ami 

MUMG  OOOe  3610-OT-M 


DEPARTMEfIT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  950] 

Grant  of  Authority  for  Sulnone  Status; 
ARCO  Pipe  Line  Company  (Crude  Oil 
Transshipment  TerminsI),  Lincoln 
County,  Oldahoma 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 


Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  '  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
qther  piuposes,"  as  amended  (19  U.S.C. 
81ia-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Qty 
of  Tulsa-Rogers  County  Port  Authority, 
grantee  of  FTZ  53,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  crude  oil  transshipment  terminal 
of  ARCO  Pipe  Line  Company,  in 
Lincoln  County.  Oklahoma,  was  filed  by 
the  Board  on  March  19. 1997,  and  notice 
inviting  public  conunent  was  given  in 
the  Federal  Register  (FTZ  Docket  18-47, 
62  FR  15461,  4/1/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  ai^roval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
crude  oil  transshipment  terminal  of 
ARCO  Pipe  Line  Company,  located  in 
Lincoln  County,  Oldahoma  (Subzone 
53B),  at  the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  23rd  day  of 
January  1998. 
Robert  S.  LaRusM, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puociiieili, 

Acting  Executive  Secretary. 

IFR  Doc.  98-2479  Filed  1-30-98:  8:45  am) 
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OEPARTMEMT  OF  COMMERCE 
roralQn  Trade  Zooea  Boaitf 

(OrdwNaWI] 

Grant  of  Auttwrtty  for  Sutizone  Statue; 
8»a<way  Pfpeline  Company  (Crude  OH 
Tranaahipment  Terminal),  Braioria 
County,  Texaa 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  |une  18. 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopu  the 
folloMring  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
pfivilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Brazos  River  Harbor  Navigation  District, 
grantee  of  FTZ  149.  for  authority  to 
establish  special-purpose  subzone  status 
at  the  crude  oil  transshipment  terminal 
of  Seaway  Pipeline  Company,  in 
Brazoria  County,  Texas,  was  filed  by  the 
Board  on  March  19, 1997.  and  notice 
inviting  public  comment -was  given  in 
the  Fedenl  Register  (FTZ  Docket  19-97, 
62  FR  15461, 4/1/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
crude  oil  transshipment  terminal  of 
Seaway  Pipeline  Company,  located  in 
Brazoria  Qoimty,  Texas  (Subzone  149D). 
at  the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
S  400.28. 


Signed  at  Washington.  DC  this  23d  day  of 
January  1996. 
Kabart  S.  I  aWi— a. 

Assistant  Secretary  of  Coaunerce  for  Import 
Administration,  Alternate  Qiairman,  Foreign- 
Trade  Zones  Board. 

Attest 
Da^ite  Poodaalli. 

Acting  Executive  Secretary. 

pit  Doc  9»-2480  Filed  1-30-98;  8.45  am) 


OEPARTMEMT  OF  COMMERCE 

FofelgrvTrade  Zonae  Board 
[Order  Na  962) 

Grant  Of  Authority  for  Subiona  Statue; 
Seaway  PlpeNne  Company  (Crude  ON 
Traneehipment  Terminal),  Texaa  CHy, 
Texaa 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  fit)m  the 
Texas  City  Foreign  Trade  Zone 
Corporation,  grantee  of  FTZ  199,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  crude  oil    ■ 
transshipment  terminal  of  Seaway 
Pipeline  Company,  in  Texas  City,  Texas, 
was  filed  by  the  Board  on  March  19. 
1997,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  20-97,  62  FR 
15462,  4/1/97):  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
crude  oil  transshipment  terminal  of 
Seaway  Pipeline  Company,  located  in 


Texaa  Qty.  Texas  (Subzone  199D),  at 

the  location  described  in  the    

application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  23ni  day  of 
January  1998. 
Robart  S.  LaRnasa. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  FoieigP' 
Trade  Zones  Board. 

Attest: 
Danaia  Fuccineili. 

Acting  Executive  Secretary. 

(FR  Doc  98-2481  Filed  1-30-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

IntematiorMi  Trade  Admlnlatration 
[A-301-602] 

Certain  Fraah  Cut  Fkmera  From 
Colombia:  Preliminery  Raaulte  and 
Partial  Termination  of  AntldumpInQ 
Duty  Admlniatrative  ftovlew. 

aoency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

StMMAMV:  In  responae  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia  for  the 
period  March  1, 1996  through  February 
28, 1997. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  various  companies 
subject  to  this  review.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  export  price  or 
constructed  export  price  and  the  normal 
value  (NV).  For  certain  companies  who 
have  requested  that  we  rescind  their 
requests  for  review,  we  have  granted 
that  request. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue; 
and  (2)  a  brief  simimary  of  the 
argument.  The  deadlines  for  submission 
of  argument  are  listed  at  the  end  of  this 
notice.  All  memoranda  referred  to  in 
this  notice  can  be  found  in  the  public 
reading  room,  located  in  the  Central  . 


Records  Unit,  nxun  B-K)99  of  the  main 
De{)artment  of  Commerce  building. 

EFFECTIVE  DATE:  February  2, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT:  Rosa 
Jeong  or  Marian  Wells.  Office  of  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  DC  20230; 
telephone  (202)  482-1278  or  482-6309, 
respectively. 

SUPPt^MENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  353 
(April  1997). 

Background 

On  March  7, 1997,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  with  respect  to 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia.  See  62 
FR  10521.  In  accordance  with  19  CFR 
353.22(c).  on  April  15. 1997.  we 
initiated  an  administrative  review  of 
this  order.  See  62  FR  18312.  On  October 
15. 1997,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  extended  the 
deadline  for  these  preliminary  results 
imtil  January  26. 1998.  See  62  FR  53593. 
From  December  8  through  December  16, 
1997,  we  verified  the  responses  of  one 
respondent,  the  Caicedo  Group.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Scope  of  Review 

The  scope  of  the  order  under  review 
is  shipments  of  certain  fiesh  cut  flowers 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  under  item 
numbera  0603.10.30.00, 0603.10.70.10, 
0603.10.70.20.  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  numbers  are 
provided  for  convenience  and  ctistoms 
purposes,  the  written  description  of  the 
scope  is  dispositive.  The  period  of 
review  (FOR)  is  March  1. 1996  through 
February  28. 1997. 
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Respondent  Selection 

Section  777A(c)(2)  of  the  Act  provides 
the  Department  with  the  authority  to 
determine  mai^gins  by  limiting  its 
examination  to  a  statistically  valid 
sample  of  exporters  or  exporters 
accounting  for  the  largest  volume  of  the 
subject  merchandise  Uiat  can  reasonably 
be  examined.  This  subparagraph  is 
formulated  as  an  exception  to  the 
general  requirement  of  the  Act  that  each 
company  for  which  a  review  is 
requested  will  be  individually  examined 
and  receive  a  calculated  margin.  In  this 
administrative  review,  424  companies 
were  either  named  in  the  initiation 
notice  or  have  been  identified  as  being 
affiliated  with  a  company  named  in  the 
initiation  notice. 

Because  of^he  large  number  of 
companies  involved  in  the  review  and 
the  limited  resources  available  to  the 
Department,  we  determined  that  it  was 
administratively  necessary  to  restrict  the 
number  of  respondents  selected  for 
examination.  This  enabled  us  to 
conduct  thorough  and  accurate  analyses 
of  the  responses  to  ouj*  questionnaires 
and  other  relevant  issues  within  the 
statutory  deadlines.  Restricting  the 
number  of  respondents  for  examination 
is  consistent  with  the  most  recent 
administrative  review  of  this  order  and 
other  past  cases  involving  lai^  numbers 
of  potential  respondents,  statutory 
deadlines  and  limited  resources.  See. 
e.g..  Certain  Fresh  Cut  Flowers  From 
Colombia:  Preliminary  Results  and 
Partial  Rescissfon  of  Antidumping  Duty 
Administrative  Review,  62  FR  16772 
(April  8. 1997)  (Flowers  Ninth  Review); 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Pasta  from  Italy, 
61  FR  1344  (January  19, 1996); 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Brake  Drums  and 
Brake  Rotors  from  the  People's  Republic 
of  China,  61  FR  53190  (October  10. 
1996). 

The  Department  limited  its 
examination  in  the  present  review  to  ten 
groups  of  exportere  and  producere 
accounting  for  the  largest  volume  of 
flowers,  in  accordance  with  section 
777A(c){2)(B)  of  the  Act.  These 
exporters  accounted  for  over  30  percent 
by  volume  of  the  total  exports  made 
during  the  POR  to  the  United  States 
from  Colombia.  Therefore,  respondents 
are  the  following  ten  parties:  tne 
Agrodex  Group  (Agrodex);  Caicedo 
Group  (Caicedo);  Claveles  Colombianos 
Group  (Clavecol);  Cultivos  Miramonte 
Group  (Cultivos  Miramonte);  Floraterra 
Group  (Floraterra);  Florex  Group 
(Florex);  Guacatay  Group  (Guacatay); 
Queens  Flowers  Group  (Queens); 


Tinzuque  Group  (Tinzuque);  and 
Tuchany  Group  (Tuchany). 

Non-Selected  Respondents 

Consistent  with  our  practice  in 
Flowers  Ninth  Review,  we  have  assigned 
the  non-selected  respondents  a 
weighted-average  margin  based  on  the 
calculated  margins  of  selected 
respondents,  excluding  any  de  minimis 
margins  and  margins  based  on  facts 
available.  The  firms  in  question  are 
listed  under  "Non-Selected 
Respondents"  in  the  Preliminary  Results 
of  Review  section  below. 

Terminations 

On  July  9, 1997,  Flexport  de  Colombia 
k  Qa  S.A.  (Flexport),  Flores  Silvestres 
S.A.  (Silvestres),  Vegaflor,  and 
Agropecuaria  Sierra  Loma  S.A.  (Sierra 
Loma)  withdrew  their  requests  for 
review.  Silvestres,  Sierra  Loma,  and 
Vegaflor  were  included  in  the 
Department's  initiation  notice,  but 
Flexport  was  inadvertently  omitted  from 
the  initiation  notice.  In  accordance  with 
19  CFR  353.22(aK5),  we  are  terminating 
this  review  with  respect  to  Sierra  Loma 
and  Vegaflor  because  these  companies 
have  filed  timely  requests  for 
withdrawal  and  no  other  interested 
party  requested  that  they  be  reviewed. 
The  cash  deposit  rates  for  Sierra  Loma 
and  Vegaflor  will  continue  to  be  the 
rates  established  for  them  in  the  most 
recently  completed  final  results. 
Because  Flexport  was  inadvertently 
omitted  bom  the  initiation  notice  and 
because  no  other  party  requested  a 
review  of  it,  Flexport  continues  not  to 
be  included  in  this  review. 

With  respect  to  Silvestres,  a  request 
for  review  was  received  for  this 
company  fit>m  the  petitioner,  the  Floral 
Trade  Council  (FTC),  on  March  3. 1997. 
Because  of  the  FTC's  request,  we  are  not 
terminating  our  review  for  this 
company. 

Verification 

All  ten  selected  respondents  were 
verified  during  the  two  immediately 
preceding  reviews.  With  the  exception 
of  one  respondent,  Caicedo,  the 
verifications  of  all  selected  respondents 
diuring  the  two  preceding  reviews  were 
successful.  Therefore,  Caicedo  was  the 
only  respondent  verified  in  the  present 
review.  We  verified  information 
provided  by  Caicedo  using  standard 
verification  procedures,  including  on- 
site  examination  of  relevant  sales  and 
financial  records,  and  inspection  of 
original  documentation  containing 
relevant  information. 
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Use  of  Facts  Available 

Tuchany 

In  Flowrers  Ninth  Review  and  during 
the  FOR  of  the  present  review,  the 
Tuchany  group  consisted  of  five 
growers.  The  group  has  since  dissolved 
with  three  of  the  companies  now  out  of 
business  and  the  remaining  two  growers 
sold  to  di^erent.  unaffiliated  owners. 
While  Tuchany  was  able  to  report  sales 
data  for  all  subject  merchandise  sold  by 
the  group  during  the  FOR,  it  was  not 
able  to  report  the  cost  data  for  the  three 
growers  no  longer  in  existence.  The 
questionnaire  response,  therefore, 
contained  only  the  costs  of  the  two 
operational  farms. 

Section  776(a)(1)  of  the  Act  requires, 
inter  alia,  that  if  necessary  information 
is  not  available  on  the  record,  the 
Department  shall  use  facts  available 
(FA).  Pursuant  to  the  Act,  if  the 
Department  "finds  that  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,"  the 
Department  may  use  an  adverse 
inference  in  selecting  from  among  FA. 

Based  on  the  circumstances  described 
by  Tuchany,  we  find  it  reasonable  that 
the  company  would  have  difficulty 
compiling  a  complete  response. 
Tuchany  indicated  that  it  acted  to  the 
best  of  its  ability  to  locate  the  missing 
data  and  provided  a  detailed 
explanation  of  its  efforts.  Tuchany 
explained  that  cost  data,  unlike  sales 
records,  were  maintained  individually 
by  each  company  and  Tuchany's 
exhaustive  efforts  at  locating  the  former 
employees  and  accounting  records  of 
the  three  defunct  companies  were  futile. 
Accordingly,  we  believe  the  use  of 
adverse  FA  is  not  warranted  in  this  case. 
Therefore,  for  purposes  of  these 
preliminary  results,  we  have  used  the 
cost  data  of  the  two  operational  farms  as 
FA  for  the  margin  calculations  of  the 
entire  Tuchany  group,  including  the 
three  companies  dissolved  shortly  after 
the  FOR.  Where  cost  data  for  a  flower 
type  was  unavailable  because  that 
flower  type  was  not  grown  by  one  of  the 
growers  for  which  cost  information  was 
reported,  we  have  applied  to  those  sales. 
a»FA.  the  margin  calculated  for  the 
flower  type  for  which  cost  data  was 
available.  See  Memorandum  from  Team 
to  Richard  W.  Moreland.  Deputy 
Assistant  Secretary,  Import 
Administration,  re:  Constructed  Value 
Data  for  Tuchany  Group  Companies, 
dated  January  26. 1998. 


Fair  Value  Comparisons 

United  States  Price 

Consistent  with  section  777A(d)(2)  of 
the  Act  and  Flowers  Ninth  Review,  we 
determined  that  it  was  appropriate  to 
average  U.S.  prices  on  a  monthly  basis 
in  order  (1)  to  use  actual  price 
information  that  is  often  available  only 
on  a  monthly  basis.  (2)  to  account  for 
large  sales  voliunes,  and  (3)  to  account 
for  perishable-product  pricing  practices. 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act.  as 
appropriate.  CEP  was  used  for 
consignment  sales  through  unaffiliated 
U.S.  consignees  and  sales  (consignment 
or  otherwise)  made  throu^  affiliated 
importera. 

We  calculated  EP  based  on  the  packed 

frice,  consisting  of  invoice  price  (either 
o.b.  Bogota,  c.i.f  Miami  or  ci.f. 
Chicago)  plus  certain  additional 
charges,  e.g.,  box  charges  and 
antidiunping  duties  paid,  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts  and  rebates, 
foreign  inland  freight,  international  (air) 
freight,  brokerage  and  handling.  U.S. 
customs  fees,  and  retiun  credits.     

For  sales  made  on  consignment.  CEP 
was  calculated  based  on  the  packed 
price  consisting  of  invoice  price  plus 
certain  additional  charges  by  the 
consignee,  e.g.,  box  charges  and 
antidumping  duty  deposits  paid,  to  the 
unaffiliated  purchaser.  For  sales  made 
through  affiliated  parties.  CEP  was 
based  on  the  packed  price,  consisting  of 
invoice  price  plus  certain  additional 
charges,  e.g.,  box  charges  and 
antidumping  duty  deposits  paid,  to  the 
first  unaffiliated  customer  in  the  United 
States.  We  made  adjustments  to  these 
prices,  where  appropriate,  for  box 
charges,  discounts  and  rebates,  foreign 
inland  freight,  international  (air)  freight, 
freight  charges  incurred  in  the  United 
States,  brokerage  and  handling,  U.S. 
customs  faes.  direct  selling  expenses 
(credit  expense  and  contributions  to  the 
Colombian  Flower  Council)  relating  to 
commercial  activity  in  the  United 
States,  return  credits,  royalties  and 
indirect  selling  expenses  incurred  in  the 
home  market  Uiat  related  to  commercial 
activity  in  the  United  States.  Finally, 
consistent  with  our  practice  in  Flowers 
Ninth  Review,  we  made  adjustments  for 
either  commissions  paid  to  unrelated 
U.S.  consignees  or  the  indirect  U.S. 
selUng  expenses  of  related  consignees. 

Pursuant  to  section  772(d)(3)  of  the 
Act.  the  price  was  further  reduced  by  an 
amount  for  profit  to  arrive  at  the  CEP  for 
sales  made  through  affiliated  parties. 


The  CEP  profit  rate  was  calculated  using 
the  expenses  incurred  by  the  responding 
companies  on  their  sales  of  the  subject 
merchandise  in  the  United  States  and  of 
the  like  product  in  the  home  market  (for 
those  companies  that  had  home  maricet 
sales)  and  the  profit  associated  with 
those  sales. 

Normal  Value 

Section  773  of  the  Act  provides  that 
the  normal  value  (NV)  of  the  subject 
merchandise  shall  be  (1)  the  price  at 
which  the  foreign  like  product  is  first 
sold  (or,  in  the  absence  of  a  sale,  offered 
for  sale)  for  consiunption  in  the 
exporting  country  (home  market  (HM) 
sales),  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade  and,  to  the  extent  practicable,  at 
the  same  level  of  trade  as  the  export 
price  or  constructed  export  price,  (2)  the 
price  at  which  the  foreign  like  product 
is  so  sold  (or  offered  for  sale)  for 
consiunption  in  a  country  oUier  than  the 
exporting  country  or  the  United  States 
(third  country  (TC)  sales)  or  (3)  the 
constructed  value  of  that  merchandise. 

Some  companies  selected  to  respond 
in  this  review  have  sales  in  the  home 
market  of  export  quaUty  flowers 
exceeding  5  percent  of  the  sales  to  the 
U.S.  market,  i.e.,  have  a  viable  home 
market.  However,  most  companies 
report  no  selling  expenses  on  these  sales 
and  report  them  as  being  incidental  to 
their  real  purpose  of  business,  the 
production  and  exportation  of  flowera. 
They  also  state  that  export  quality  sales 
in  the  home  market  are  not  planned  on 
and  generally  are  the  result  of  excess 
production.  Consistent  with  our  practice 
in  previous  reviews  of  this  order  and 
based  on  information  provided  by 
respondents,  we  have  determined  that 
these  sales  are  not  within  the  ordinary 
course  of  trade. 

Section  773(a)(4)  of  the  Act  states  that 
if  the  administering  authority 
determines  that  the  NV  of  the  subject 
merchandise  cannot  be  determined 
using  home  market  prices,  then, 
notwithstanding  the  possible  use  of 
third  coimtry  prices,  the  NV  of  the 
subject  merdiandise  may  be  the 
constructed  value  (CV)  of  that 
merchandise.  We  received  comments 
and  factual  information  concerning  this 
issue  &t>m  petitioners  on  October  10. 
1997  and  January  9, 1998.  and  from 
respondents  on  December  15, 1997. 

During  this  POR.  certain  companies 
selected  to  respond  had  viable  third 
country  markets  in  Europe.  Japan,  and 
Canada.  In  prior  reviews,  we  have 
rejected  using  prices  to  Europe  because 
the  particular  maricet  situation  prevents 
a  proper  comparison.  See  Certain  Fresh 
Cut  Flowers  front  Colombia:  Final 


Results  and  Partial  Rescission  of 
Antidumping  Administrative  Review,  62 
FR  53287  at  53296  (CX^tober  14. 1997). 
Information  submitted  by  respondents 
shows  that  this  market  situation  has 
continued.  Therefore,  we  are  not  basing 
NV  on  sales  to  European  markets. 

With  respect  to  Japan  and  Canada, 
because  these  are  not  significant  export 
markets  for  Colombia,  we  have 
determined  that,  luider  the  facts  of  this 
case,  prices  to  Canada  or  Japan  are  not 
representative  within  the  meaning  of 
section  773(a)(l)(B)(ii)(I)  of  the  Act.  As 
discussed  above  in  the  section  on 
"Respondent  Selection."  we  have 
limited  our  analysis  to  a  subset  of  the 
Colombian  companies  exporting  to  the 
United  States  and  we  are  basing  the 
antidumping  duty  assessments  for  the 
non-selected  companies  on  the  margins 
calculated  for  the  selected  companies. 
Given  this,  we  want  to  make  our 
analysis  as  representative  as  possible  of 
the  companies  that  were  not  selected  to 
respond  to  our  questionnaire. 

It  is  clear  that  neither  Japan  nor 
Canada  is  an  important  export  market 
for  Colombian  flower  growers.  Evidence 
on  the  record  indicates  that  Canada 
represents  less  than  three  percent  of 
flower  exports  from  Colombia  and  Japan 
represents  less  than  one  percent  of 
flower  exports  from  Colombia.  Thus,  to 
use  sales  to  Japan  or  Canada  as  the  basis 
of  our  margin  calculations  for  the  few 
exporters  that  have  viable  markets  in 
Japan  and  Canada  and  then  include 
those  results  in  calculating  the  rate  used 
for  assessing  duties  on  the  non-selected 
respondents  would  be  inappropriate  for 
the  vast  majority  of  growers.  Therefore, 
in  accordance  with  section  773(a)(4)  of 
the  Act.  we  are  basing  NV  on  CV.  As  an 
alternative  method  for  ensuring  that  NV 
was  representative,  we  considered  using 
third  country  sales  for  those  companies 
with  a  viable  third  coimtry  market,  but 
excluding  those  companies  from  the 
calculation  of  the  assessment  rate  for 
non-selected  exporters.  However,  that 
methodology  would  substantially 
reduce  the  percentage  of  exports  during 
the  POR  that  would  form  the  basis  of  the 
assessment  calculation  for  non-selected 
exporters.  Therefore,  we  determine  that 
the  use  of  CV  is  a  more  reasonable 
means  of  establishing  a  representative 
NV  for  purposes  of  calculating  the 
assessment  rates  for  all  exporters  under 
review. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials  and  fabrication, 
and  the  selling,  general  and 
administrative  expenses  reported  by 
respondents.  Consistent  with  the 
methodology  used  in  the  Final  Results 
of  Flowers  Ninth  Review  to  calculate  a 


per-unit  CV.  see  62  FR  53287  (October 
14, 1997),  we  first  converted  bach 
month's  CVs  &t>m  pesos  to  dollars  using 
the  corresponding  month's  exchange 
rate.  We  totaled  the  monthly  CV 
expressed  in  dollars  ovm'  the  POR  and 
divided  by  the  quantity  of  export  quality 
flowers  sold  by  the  grower/exporter  to 
arrive  at  the  per-stem  CV  in  U.S.  dollars. 
The  dollar  per-stem  CV  was  then 
converted  to  pesos  using  the  period-end 
exchange  rate  and  then  deflated  these 
peso-denominated  amounts  to  the  value 
of  Colombian  peso  in  each  month  of  the 
POR.  Next,  we  converted  the  peso  per- 
stem  CV  to  dollars  based  on  the  date  of 
the  U.S.  sale,  in  accordance  with  section 
773A(a)oftheAct. 

We  consider  non-export  quality 
flowers  (culls)  that  are  produced  in 
conjimction  with  export  quality  flowers 
to  be  by-products.  Therefore,  revenue 
frt>m  the  sales  of  culls  was  offset  against 
the  cost  of  producing  the  export  quality 
flowers. 

We  based  selling,  general  and 
administrative  expenses  on  the  amounts 
incurred  and  realized  by  the 
respondents  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  for  consumption  in  the  home 
market.  Where  respondents  had  no 
home  market  sales,  we  used  the  general 
and  administrative  expenses  associated 
with  their  sales  to  all  other  markets. 
Regarding  selling  expenses,  with  the 
exception  of  Floraterra.'all  respondents 
reporting  sales  of  export  quality  flowers 
in  the  home  market  stated  they  had  no 
selling  expenses  in  that  market. 
Therefore,  we  did  not  include  selling 
expenses  for  those  respondents.  For 
Floraterra,  we  included  the  actual 
selline  expenses  incurred. 

With  respect  to  profit,  we 
preliminarily  determine  that  the 
conditions  that  led  to  the  use  of  FA  for 
the  profit  rate  in  Flowers  Ninth  Review 
continue  to  exist  in  the  ciurent  FOR.  We 
find  that  home  market  sales  of  culls 
and/or  export  quality  flowers  were 
outside  the  ordinary  course  of  trade 
because  the  record  indicates  that  they 
were  made  at  below  cost  prices. 
Consequently,  we  are  imable  to  apply 
the  methods  specified  in  section 
773(e)(2)(A)  or773(e)(2)(B){ii)  of  the  Act 
for  calculating  profit.  Also,  none  of  the 
respondents  realized  a  profit  on 
merchandise  in  the  same  general 
category  as  flowers  produced  for  sale  in 
Colombia.  Therefore,  we  are  also  not 
able  to  apply  the  profit  methodology 
described  in  section  773(e)(2)(B){i)  of 
the  Act. 

Section  773(e)(2)(B)(iii)  permits  the 
Department  to  use  "any  other 
reasonable  method"  to  compute  an 
amount  for  profit,  provided  that  the 


amount  "may  not  exceed  the  amount 
normally  realized  by  exporters  or 
producers  ...  in  connection  with  the 
sale,  for  consumption  in-the  foreign 
country,  of  merchandise  that  is  in  the 
same  general  category  of  products  as  the 
subject ^merchandise."  Despite  our 
efforts,  we  have  not  been  able  to  find 
any  information  on  the  profits  earned  in 
Colombia  by  producers  of  merchandise 
that  is  in  the  same  general  category  of 
products  as  flowers.  Therefore,  we 
cannot  determine  a  "profit  cap"  as 
described  in  section  773(e)(2)(B)(iii). 
Consistent  with  our  practice  in  Flowers 
Ninth  Review,  we  have  applied  section 
773(e)(2)(B)(iii)  on  the  basis  of  facts 
available  and  have  developed  a  profit 
figure  from  the  financial  statements  of  a 
Colombian  producer  of  agricultural  and 
processed  agricultural  goods.  See 
Statement  of  Administrative  Action 
(SAA)  at  841.  We  preliminarily 
determine  that  it  is  appropriate  to  use 
the  profit  rate  for  that  company,  4.47 
percent  of  cost  of  production,  for  all 
respondents. 

We  added  U.S.  packing  to  constructed 
value.  In  addition,  for  EP  sales,  we  made 
circumstance  of  sale  adjustments  for 
direct  expenses,  where  appropriate,  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act.  Finally,  we  adjusted  for 
commissions  paid  in  the  U.S.  maiicet  by 
deducting  any  indirect  selling  expenses 
included  in  CV  up  to  the  amount  of  the 
U.S.  commissions. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  oflicial  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  See  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (March  8. 1996).  Section  773A(a) 
of  the  Act  directs  the  Department  to  use 
a  daily  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars, 
unless  the  daily  rate  involves  a 
"fluctuation."  In  accordance  with  the 
Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  See  Notice  of  Final 
Determination  of  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa.  62  FR  61971 
(November  19,  1997).  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 
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Praiiminaiy  Raralts  of  Review 

As  a  result  of  our  comparison  of  EP 
and  CEP  with  NV,  we  preliminarily 
determine  that  there  are  margins  in  the 
amounts  listed  below  for  the  period 
March  1. 1996  through  February  28. 
1997. 

Selected  Respondents 

The  following  10  groups  of  Rrms 
(composed  of  86  companies)  were 
selected  as  respondents  and  received 
individual  rates,  as  indicated  below: 


Percent 

Agredex  Group 

0.88 

Aghoola  de  las  Mercedes 

S.A. 

Agricoia  el  Retire  Ltda. 

AgrodexLtda. 

Dagaflores  Ltda. 

Flores  Camino  Real  Ltda. 

Flores  Cuatro  Esquinas  Ltda. 

Floras  de  la  Comuna  Ltda. 

Flores  de  Los  Amigos  Ltda. 

Flores  de  los  Arrayanes  Ltda. 

Flores  de  Mayo  Ltda. 

Floras  del  QaMnero  Ltda 

■ 

Flores  del  Poiraro  Ltda. 

Floras  dos  Hectareas  Ltda. 

Flores  de  Puet)to  Vieio  Ltda. 

Flores  el  Tranttrto  Ltda. 

Flores  la  Coneiera  LUta. 

Flores  Manare  Ltda. 

Ftodinda  Ltda. 

Horticoia  el  Triunio  Ltda. 

rtortnoia  Momecano  uoa. 
Caicedo  Group 

3.71 

Agrobosque  S.A. 

Andakxaa  S.A. 

ArwiiuezSA 

Consordo  Agroindustrial 

Cotombiano  S.A.  "CAICO- 

Floral  Ltda. 

Floras  del  Cauca  S>. 

Productos  el  Rosal  S.A. 

Productos  el  Zorro  S.A. 

Ctaveles  Colombtanos  Group  ... 

0.90 

Oaveles  Colombtanos  Ltda. 

ElegarM  Flowers  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 

Cullivos  Mtramonte  Group 

0.61 

C.I.  Cdombiana  de  Bouquets 

S.A. 

Cultivos  Miramonte  SX 

Flores  Mocari  S.A. 

Floraterra  Grouo             ... 

6.10 

FloratefTa  S.A. 

Flores  Casablanca  S.A. 

Flores  Novaterra  Ltda. 

Flores  San  Mateo  S.A. 

Siete  Flores  S.A. 

- 

Florex  Group 

1.17 

Aghoota  Guacari  S.A. 

Aghoola  el  Castillo 

Flores  San  Joaquin 

Fkxes  Aitamira  S>. 

Flores  de  Exportacion  S.A. 

Flores  Primavera  S.A. 

Guacatay  Group  

2.49 

« 

Percent 

Agricoia  Cunday  S.A. 

Agricoia  Guacatay  S.A. 

Agricoia  Ventura 

» 

Jardinea  Bacata  Ltda. 

Muttiflora  ComeiciaKzadora 

Intemacional  S.A. 

Queens  Flowers  Group  

0.11 

Agroindustrial  del  Rio  Frio 

Cultivos  General  Ltda. 

Flora  Nova 

Flora  Atlas  Ltda. 

Flores  Calima  SA 

Flores  Canelon  Ltda. 

Flores  de  Bo)aca 

Flores  del  Cadqua 

Flores  del  Hato 

Flores  el  Aijibe  Ltda. 

Flores  el  Cipres 

Flores  B  Pino  Ltda. 

Flores  el  Tandi 

Flores  la  Mana 

Flores  las  Acacias  Ltda. 

Flores  la  Vaivanera  Ltda. 

Flores  Jayvana 

Flores  Ubale  Ltda. 

Jardinas  de  Chia  Ltda. 

Jardinas  Fredonia  Ltda. 

M.G.  Consultores  Ltda. 

Mountain  Roses 

Queens  Flowers  de  Cotombia 

Ltda. 

Quality  Flowers  SA 

FkMval  SA  (FlovaO 

Jardmes  del  Rosal. 

Tmzuque  Group 

1.23 

Tnzuque  Ltda. 

CatuSA 

Tuchanv  Grouo  ....'. 

9.21 

TuehanySA. 

Flores  Sibate 

Flores  Tikaya 

Flores  Munya 

Flores  Xue  SA 

Non^Selected  Respondents 

The  following  338  companies  were 
not  selected  as  respondents  and  will 
receive  a  rate  of  2.55  percent,  calculated 
as  discussed  above  in  the  section  on 
"Non-Selected  Respondents": 
Abaco  Tulipanex  de  Colombia 
Achalay 
Aga  Group 

Agricoia  la  Celestina 

Agricoia  la  Maria 

Agricoia  Benilda  Ltda. 
Agrex  de  Oriente 
Agricoia  Acevedo  Ltda. 
Agricoia  Altiplano 
Agricoia  Arenales  Ltda. 
Agricoia  Bonanza  Ltda. 
Agricoia  Circasia  Ltda. 
Agricoia  de  Occident 
Agricoia  del  Monte 
Agricoia  el  Cactus  S.A. 
Agricoia  el  Redil 
Agricoia  Guali  S.A. 
Agricoia  la  Corsaria  Ltda. 
Agricoia  la  Siberia 
Agricoia  Las  Cuadras  Group 


Agricoia  las  Cuadras  Ltda. 

Flores  de  Hacaritama 
Agricoia  Megaflor  Ltda. 
Agricoia  Yuldama 
Agrocaribu  Ltda. 
Agro  de  Narino 
Agroindustrial  Don  Eusebio  Ltda.  Ooup 

Agroindustrial  Don  Eusebio  Ltda. 

Celia  Flowers 

Passion  Flowers 

Primo  Flowers 

Temptation  Flowers 
Agroindustrial  Madonna  S.A. 
Agroindustrias  de  Narino  Ltda. 
Agromonte  Ltda. 
Agropecuria  Cuemavaca  Ltda. 
Agropecuaria  la  Marcela 
Agropecuaria  Maiuicio 
Agrorosas 
Agrotabio  Kent 
Aguacarga 
Alcala 

Alstroflores  Ltda. 
T,j\moret 
Ancas  Ltda. 
Andalucia 
Andes  Group 

Cultivos  Buenavista  Ltda. 

Flores  de  los  Andes  Ltda. 

Flores  Horizonte  Ltda. 
.   Inversiones  Penas  Blancas  Ltda. 
A.Q. 

Arboles  Azules  Ltda. 
Aspen  Gardens  Ltda. 
Astro  Ltda. 

Beoerra  Castellanos  y  Qa. 
Bojaca  Group 

Agricoia  Bojaca 

Universal  Flowers 

Flores  y  Plantas  Tropicales 

Flores  del  Neusa  Nove  Ltda. 

Tropiflora 
Cantarrana  Group 

Cantarrana  Ltda. 

Agricoia  los  Venados  Ltda. 
Carcol  Ltda. 
Cienfuegos  Group 

Qenfuegos  Ltda. 

Flores  la  Conchita 
Cigarral  Group 

Flores  Cigarral 

Flores  Tayrona 
Classic 

Claveles  de  los  Aijies  Ltda. 
Clavelez 
Coexflor 

Colibri  Flowers  Ltda. 
Color  Explosion 
Combiflor 

Consorcio  Agroindustrial 
Cota 

Crest  D'or 
Crop  S.A. 
Cultiflores  Ltda. 
Cultivos  Guameru 
Cultivos  Medellin  Ltda. 
Cultivos  Tahami  Ltda. 
Cypress  Valley 
Dallor  Ltda. 


Degaflor 

De  La  Pava  Guevara  E.  Hijos  Ltda. 

Del  Monte 

Del  Tropico  Ltda. 

Dianticola  Colombiana  Ltda. 

Disagro 

Diveragricola 

Dynasty  Roses  Ltda. 

El  Antelio  S.A. 

Elite  Flowers  (The  Elite  Flower/Rosen 

Tantau) 
El  Milaro 
El  Tambo 
El  Timbul  Ltda. 
Envy  Farms  Group 

Envy  Farms 

Flores  Marandua  Ltda. 
Euroflora 
Exoticas 
Exotic  Flowers 
Exotico 

Expoflora  Ltda. 
Exportadora 
Falcon  Farms  de  Colombia  S.A. 

(formerly  Flores  de  Cajibio  Ltda.) 
Farm  Fresh  Flowers  Group 

Agricoia  de  la  Fontana 

Flores  de  Hunza 

Flores  Tibati 

Inversiones  Cubivan 
Person  Trading 
Flamingo  Flowers 
Flor  Colombiana  S.A. 
Flora  Bellisima 
Flora  Intercontinental 
Floralex  Ltda.. 

Floralex  Ltda. 

Flores  el  Puente  Ltda. 

Agricoia  Los  Gaques  Ltda. 
Florandia  Herrera  Camacho  &  Cia. 
Floreales  Ooup 

Floreales  Ltda. 

Kimbaya 
Florenal  (Flores  el  Arena!)  Ltda. 
Flores  Abaco  S.A. 
Flores  Acuarela  S.A. 
Flores  Agromonte 
Flores  Aguila 
Flores  Colon  Ltda. 
Flwes  de  la  Sabana  S.A. 
Flores  daSerrezuela  S.A. 
Flores  de  Suesca  S.A. 
Flores  del  Rio  Group 

Agricoia  Cardenal  S.A. 

Flores  del  Rio  S.A. 

Indigo  S.A. 
Flores  El  Molino  S.A. 
Flores  El  Zorro  Ltda. 
Flores  la  Cabanuela 
Flores  la  Fragrancia 
Flores  la  Gioconda 
Flores  la  Lucema 
Flores  la  Macarena 
Flores  la  Pampa 

Flores  la  Union/Gomez  Arango  k  Cia. 
Group 

Santana 
Flores  las  Caicas 
Flores  las  Mesitas 


Flores  los  Sauces 

Flores  Monserrate  Ltda. 

Flores  Montecarlo 

Flores  Monteverde 

Flores  Palimana 

Flores  Ramo  Ltda.  * 

Flores  S.A. 

Flores  Sagaro 

Flores  Saint  Valentine 

Flores  Sairam  Ltda. 

Flores  San  Andres 

Flores  San  Carlos 

Flores  San  Juan  S.A. 

Flores  Santa  Fe  Ltda. 

Flores  Santana 

Flores  Sausalito 

Flores  Selectas 

Flores  Silvestres 

Flores  Sindamanoi 

Flores  Suasuque 

Flores  Tenerife  Ltda.  • 

Irlares  Tiba  S.A. 

Flores  Tocarinda 

Flores  Tomine  Ltda. 

Flores  Tropicales  (liappy  Candy)  Group 

Flores  Tropicales  Ltda. 

Happy  Candy  Ltda. 

Mercedes  Ltda. 

Rosas  Colombianos  Ltda. 
Flores  Urimaco 
Flores  Violette 
Florexpo 
Floricola 

Floricola  la  Gaitana  S.A. 
Florimex  Colombia  Ltda. 
Florisol 
Fl(Mpacifico 
Flor  y  Color 

Flowers  of  the  World/Rosa 
Four  Seascms 
Fracolsa 
Fresh  Flowers 
F.  Salazar 
Funza  (koup 

Flores  Alborada 

Flores  de  Funza  S.A. 

Fl(H«s  del  Bosque  Ltda. 
Garden  and  Flowers  Ltda. 

German  Ocampo 

Granja 
Green  Flowers 
Grupo  el  Jardin 

Agricoia  el  Jardin  Ltda. 

La  Marotte  S.A. 

Orquideas  Acatayma  Ltda. 
Gypso  Flowers 
Hacienda  la  Embarrada 
Hacienda  Matute 
Hana/Hisa  Group 

Flores  Hana  Idii  de  Colombia  Ltda. 

Flores  Tokai  Hisa 
Hemondo  Monroy 
Horticultra  Montecarlo 
Horticulture  de  la  Sasan 
Horticultiua  El  Molino 
Hosa  Group 

Horticulture  de  la  Sabana  S.A. 

HOSA  Uda. 

Innovacion  Andina  S.A. 


Minispray  S.A. 

Probosa  Ltda. 
Illusion  Flowers 
Industrie  Santa  Clara 
Industrial  Agricoia 
Industrial  Terwengel  Ltda. 
Ingro  Ltda. 
Inverpalmas 
Inversiones  Aimer  Ltda. 
Inversiones  Bucarelia 
Inversiones  Cota 
Inversiones  el  Bambu  Ltda. 
Inversiones  Flores  del  Alto 
Inversiones  Maya,  Ltda. 
Inversiones  Morcote 
Inversiones  Morrosquillo 
Inversiones  Playa 

Inversiones  &  F^roducdones  Tecnica 
Inversiones  Santa  Rita  Ltda. 
Inversiones  Silma 
Inversiones  Sima 
Inversiones  Supala  S.A. 
Inversiones  Valley  Flowers  Ltda. 
Iturrama  S.A. 
Jardin  de  Carolina 
Jardinas  Choconta 
Jardinas  Darpu 
Jardines  Natalia  Ltda. 
Jardines  Tocarema 
Jardines  de  America 
Jardines  de  Timana 
J.M.  Torres 
Karla  Flowers 
Kingdom  S.A. 
LaColina 
La  Embairada 
La  Flores  Ltda. 
LaFloresta 
La  Plazoleta  Ltda. 
Las  Amahas  Group 

Las  Amelias  S.A. 

Pompones  Ltda. 

La  Fleurette  de  Colombia  Ltda. 

Ramiflora  Ltda. 
Las  Flores 
Laura  Flowers 
L.H. 

Linda  Colombiana  Ltda. 
Lome  Linda 
Loreana  Flowers 
Los  Geranios  Ltda. 
Luisa  Flowers 
Luisiana  Farms 
M.  Alejandro 
Manjui  Ltda. 
Maiuicio  Uribe 
Maxima  Farms  Group 

Agricoia  los  Aiboles  S.A. 

Colombian  D.C.  Flowers 

Polo  Flowers 

Rainbow  Flowers 

Maxima  Farms  Inc. 
Merastec 
Monteverde  Ltda. 
Morcoto 
Nasino 

Natuflora  Ltda.7San  Martin  Bloque  B 
Olga  Rincon 
Oro  Verde  Group 
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InvOTsiones  Miraflores  S.A. 

Inversiones  Oro  Verde  S.A. 
Otono  (Agroindusthal  Otono) 
Papagayo  Group 

Agricola  Papagayo  Ltda. 

Inversiones  Calypso  S.A. 
Petaloa  de  Colombia  Ltda. 
Pinar  Guameru 
Piracania 
Pisochago  Ltda. 
Plantaciones  Delta  Ltda. 
Plantas  S.A. 
Prismaflor 

Propagar  Plantas  S.A.  < 

Reme  Salamanca 
Rosa  Bella 
Rosaflor 

Rosales  de  Colombia  Ltda. 
Rosales  de  Suba  Ltda. 
Rosas  Sabanilla  Group 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilla  Ltda. 

Inversiones  la  Serena 

Agricola  la  Capilla 
Rosas  y  Jardines 
Rose 

Rosex  Ltda. 
Roselandia 
San  Ernesto 
San  Valentine 
Sansa  Flowers 
Santa  Rosa  Group 

Flores  Santa  Rosa  Ltda. 

Flohcola  La  Ramada  Ltda. 
Santana  Flowers  Group 

Santana  Flowers  Ltda. 

Hacienda  Curibital  Ltda. 

Inversiones  Istra  Ltda. 
Sarena 

Select  Pro  « 

Senda  Brava  Ltda. 
Shasta  Flowers  y  Compania  Ltda. 
Shila 

Siempreviva 
Soagro  Group 

Agricola  el  Mortino  Ltda. 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda. 

Flores  la  Estancia 

Jaramillo  y  Oaza 
Solor  Flores  Ltda. 
Starlight 
Superflora  Ltda. 
Suaca 
SwTMt  Farms 

Floret  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 
Tag  Ltda. 

The  Beell  Company 
TheRose 
Tomino 
Toto  Flowers  Group 

Flores  de  Suesca  S.A. 

Toto  Flowers 
Tropical  Garden 
Uniflor  Ltda. 
Velex  de  Monchaux  Group 

Volez  De  Monchaux  e  Hijos  y  Qa  S. 
enC 


Agroteusa 
Victoria  Flowers 
Villa  Cultivos  Ltda. 
Villa  Diana 
Vuelven  Ltda. 
Zipa  FloweR 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  not  later 
than  ten  days  after  publication  of  this 
notice.  Interested  parties  may  also 
submit  written  arguments  in  case  briefs 
on  these  preliminary  results  within  45 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefe.  limited  to  issues 
raised  in  case  briefs,  may  be  filed  no 
later  than  five  days  after  the  time  limit 
for  filing  case  briefs.  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  hriek  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  a  discussion  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  The  Department  wrill 
issue  final  results  of  this  review  within 
120  days  of  publication  of  these 
preliminary  results. 

Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculatCNi  an  importer-specific  per-stem 
duty  assessment  rate  based  on  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  FOR  to  the  quantity  of 
subject  merchandise  entered  during  the 
POR.  We  have  used  the  number  of  stems 
entered  during  the  POR.  rather  than 
entered  values,  because  respondents 
reported  average  monthly  prices  and. 
moreover,  the  entered  values  were  not 
associated  with  particular  importers. 
This  rate  will  be  assessed  uniformly  on 
all  entries  of  that  particular  importer 
made  during  the  POR.  The  Department 
will  issue  appraisement  instructions  on 
each  exporter  directly  to  the  Ciistoms 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiisctive  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above. 


the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
Less-Than-Fair- Value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  3.10  percent,  the  adjusted  "all 
others"  rate  from  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  o( 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  January  26. 1998. 

Robnt  S.  Lalnwa. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  98-2482  Filed  1-30-98;  8:45  am) 
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Washington,  DC  20230;  telephone:  (202) 

482-4136. 

SUPPt^MENTARY  information: 

Initiation  of  Investigations 

The  Applicable  State  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  l^ulations  published  in  the  Federal 
Register  on  May  19. 1997  (62  FR  27296). 

The  Petition 

On  January  6, 1998.  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  the 
Coalition  for  Fair  Preserved  Mushroom 
Trade  which  is  comprised  of  the 
following  companies:  L.K.  Bowman. 
Inc.,  Modem  Mushroom  Farms,  Inc., 
Monterey  Mushrooms,  Inc.,  Mount 
Laurel  Canning  Corp.,  Mushroom 
Canning  Company,  Sunny  Dell  Foods, 
Inc.,  and  United  Canning  Corp.  ("the 
petitioners").  The  Department  received 
supplemental  information  to  the 
petitions  on  January  15  and  20, 1998. 

In  accordance  with  section  732(b)  of 
the  Act,  petitioners  allege  that  imports 
of  certain  preserved  mushrooms 
("mushrooms")  fitim  Chile,  India. 
Indonesia,  and  the  People's  Republic  of 
China  ("PRC")  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act,  and  that  such  imports 
are  materially  injuring  an  industry  in 
the  United  States. 

The  Department  finds  that  petitioners 
filed  the  petition  on  behalf  of  the 
domestic  industry  because  they  are 
interested  parties  as  defined  in  section 
77l(9)(C)  and  (D)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  (see  discussion  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain 
preserved  mushrooms  whether 
imported  whole,  sliced,  diced,  or  as 
stems  and  pieces.  The  preserved 
mushrooms  covered  under  these 
investigations  are  the  species  Agaricus 
bisporus  and  Agaricus  bitorquis. 
"Preserved  mushrooms"  refer  to 
mushrooms  that  have  been  pr^>ared  or 
preserved  by  cleaning,  blanching,  and 
sometimes  slicing  or  cutting.  These 
mushrooms  are  then  packed  and  heated 
in  containers  including  but  not  limited 


to  cans  or  glass  jars  in  a  suitable  liquid 
medium,  including  but  not  limited  to 
water,  brine,  butter  or  butter  sauce. 
Preserved  mushrooms  may  be  imported 
whole,  sliced,  diced,  or  as  stems  and 
pieces.  Included  within  the  scope  of  the 
investigation  are  "brined"  mushrooms, 
which  are  presalted  and  packed  in  a 
heavy  salt  solution  to  provisionally 
preserve  them  for  further  processing. 

The  merchandisie  subject  to  these 
investigations  is  classifiable  under 
subheadings  2003.10.27,  2003.10.31. 
2003.10.37,  2003.10.43. 
2003.10.47.2003.10.53.  and 
0711.90.4000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive.  _ 

Occluded  from  the  scope  of  this 
petition  are  the  foUovidng:  (1)  All  other 
species  of  mushroom  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frt>zen  mushrooms;  and 
(5)  "marinated."  "acidified"  or 
"pickled"  mushnxmis.  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  accoimt  for.  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to.  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  the  domestic 
industry  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  IDepartment 
and  the  ITC  must  apply  the  same 
statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 


of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.i  Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  frt>m  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  Mrill  be 
the  scope  as  defined  in  the  petition. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  "Scope  of 
Investigation"  section,  above.  The 
Dep>artment  has  no  basis  on  the  record 
to  find  the  petition's  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department  has,  therefore,  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petition.  In  this  case,  the 
petitioners  established  industry  support 
above  the  statutory  requirement,  as 
detailed  in  a  memorandimi  to  the  file 
dated  January  23, 1998.  Accordingly, 
the  Department  determines  that  the 
petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act. 

The  Department  received  the 
following  comments  regarding  industry 
support.  With  respect  to  the  petition  on 
imports  of  mushrooms  from  Chile. 
Nature's  Farm  Products  (Chile)  S.A. 
("NFP  Chile"),  a  foreign  exporter  of  the 
subject  merchandise,  filed  a  submission 
on  January  22. 1998.  which  argued  that 
the  petiticmers  do  not  constitute  a  U.S. 
industry.  NFP  Chile  stated  that  the 
petitioners  are  not  producers  because 
"(flew  of  them  even  grow  mushrooms 
which  are  the  imderlying  product  that  is 
the  subject  of  the  investigation." 
According  to  NFP  Chile,  petitioners 
represent  canners  or  packagers  that 
cannot  be  considered  an  industry. 
Instead,  NFP  Chile  requests  that  the 
Department  poll  members  of  the 
American  Mushroom  Institute  to  assess 
industry  support. 

We  disagree  with  NFP  Chile  that 
petitioners,  that  is,  domestic  producers 


>  S«e  Algoma  Steel  Corp..  Ltd  v.  United  States. 
688  F.  Supp.  639.  &42-M  (OT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan,  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376.  32380- 
81  Ouly  16. 1991). 
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of  preserved  mushrooms,  do  not 
constitute  an  industry.  As  defined  in  the 
scope  of  the  petition,  "preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting,  which  are  then 
packed  and  heated  in  various  containers 
in  a  suitable  Hquid.  Petition  at  12. 
Therefore,  the  proper  focus  of  our 
industry  support  analysis  lies  with  the 
producers  of  preserved  mushrooms,  not 
the  growers  of  mushrooms.  We  note  that 
in  an  earlier  antidumping  investigation, 
Canned  Mushrooms  form  the  People's 
Republic  of  China,  the  petition  was  filed 
by  a  canner  of  mushrooms,  the  Four 
"H"  Company.  48  Fed.  Reg.  45,445.  (10/ 
5/83).  In  that  investigation,  the  ITC 
concluded  that  the  domestic  industry 
was  comprised  of  "the  U.S.  facilities 
engaged  in  canning  mushrooms." 
Canned  Mushrooms  from  the  People's 
Republic  of  China,  Inv.  No.  731-TA-115 
(Prelim.).  USITC  Pub.  1324  at  3-4 
(1982).  As  described  in  our  industry 
support  memorandum,  the  Department 
confirmed  with  the  ITC  the  known 
universe  of  producers  of  preserved 
mushrooms.  There  is  no  basis  for 
polling  an  industry  group  (growers) 
which  does  not  produce  the 
merchandise  identified  in  the  petition. 

With  respect  to  the  petition  on 
imports  of  preserved  mushrooms  from 
India,  on  January  22. 1998,  we  received 
an  exprenion  of  opposition  from 
Giorgio  Foods  Inc.  ("Giorgio"),  which  is 
both  a  domestic  producer  of  the  subject 
merchandise,  as  well  as  an  importer  of 
subject  merchandise  frtim  India. 
Because  Giorgio  is  an  importer  of  the 
subject  merchandise  from  India  the 
Depeitment  has  the  authority  to 
disregard  Giorgio's  position,  in 
accordance  with  section  732(c)(B)(ii)  of 
the  Act.  However,  our  analysis  shows 
that  the  supporters  of  the  petition 
account  for  over  50  percent  of 
production  of  the  domestic  producers 
who  have  expressed  an  opinion  even  if 
Giorgio's  position  is  not  disregard.  See 
Memorandum  to  The  File  dated  January 
23,  1998.  on  Industry  Support. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  Eair  value 
upon  which  our  decisions  to  initiate 
these  investigations  are  based.  Should 
the  need  arise  to  use  any  of  this 
information  in  our  preliminary  or  final 
determinations  for  purposes  of  facts 
available  under  section  776  of  the  Act, 
we  may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 


Chile 

The  petitioners  identified  NFP  Chile 
as  the  sole  exporter  and  producer  of 
mushrooms  from  Chile.  The  petitioners 
based  export  price  ("EP")  on  U.S.  sales 
prices  obtained  by  one  of  the  petitioning 
companies  for  the  first  sales  to 
unaffiliated  purchases,  specifically, 
sales  made  by  Nature's  Farm-USA  to  a 
customer  in  1997.  The  petitioners 
calculated  a  net  U.S.  price  by 
subtracting  import  charges  based  upon 
the  official  U.S.  import  statistics  and 
import  duties  basea  on  the  1997  import 
duty  rate. 

Pursuant  to  sections  773(a)(4)  and 
773(e)  of  the  Act,  the  petitioners  based 
normal  value  ("NV")  for  sales  in  Chile 
on  constructed  value  ("CV").  The 
petitioners  claimed  that  there  are 
insufficient  sales  of  the  foreign  like 
product  in  the  home  market  to  form  an 
adequate  basis  for  comparison  with  EPs 
to  the  United  States. 

Pursuant  to  section  773(e)  of  the  Act, 
CV  consists  of  the  cost  of  materials, 
fabrication,  other  processing  (i.e..  cost  of 
manufacturing  ("COM")),  selling, 
general,  and  administrative  expenses 
("SG&A").  and  packing.  To  calculate 
COM  and  SGftA,  the  petitioners  relied 
on  market  research  and  NFP  Chile's 
corporate  financial  statements.  Tlie 
petitioners  also  based  packing 
information  on  market  research. 

Consistent  with  section  773(e)(2)  of 
the  Act.  the  petitionera  also  addcld  to  CV 
an  amount  for  profit.  Because  the 
petitioners  claim  that  NFP  Chile  has 
failed  to  realize  a  profit  since  1990.  the 
petitioners  relied  upon  the  1996  profit 
margin  for  lansafriit  S.A.,  a  leading 
Chilean  frvit  and  vegetable  producer,  as 
a  reasonable  surrogate  to  estimate  a 
profit  margin  for  NFP  Chile's  sales. 

The  estimated  dumping  margin  in  the 

Ktition,  based  on  a  comparison 
tween  NFP  Chile's  U.S.  price  and  the 
CV,  is  83.30  percent. 

India 

The  petitioners  identified  the 
following  as  exporters  and  producers  of 
mushrooms  fivm  India:  Agro  Dutch 
Foods.  Ltd.  ("Agro  Dutch");  Alpine 
Biotech  Ltd.  ("Alpine");  Mandeep 
Mushrooms  Ltd.  ("Mandeep");  Pond's 
India  Ltd.  ("Pond's");  Saptarishi  Agro 
Industries  Ltd.  ("Saptarishi"); 
Transchem  Ltd.  ("Transchem");  Premier 
Mushroom  Farms  ("Premier");  and  Flex 
Foods  Ltd.  ("Flex  Foods").  For  export 
price  ("EP").  the  petitioners  used  price 
quotes,  as  obtained  from  their  market 
research,  and  average  unit  prices 
derived  from  U.S.  Customs  IM  146 
statistical  import  data. 

The  petitioners  adjusted  these  prices 
by  subtracting  amounts  for  foreign 


inland  freight  and  estimated 
international  movement  expenses.  U.S. 
merchandise  processing  fee,  and  U.S. 
harbor  maintenance  fee,  as  appropriate. 
The  movement  expenses  were  based  on 
information  obtained  from  the 
petitioners'  market  research  and  the 
difference  between  the  CIF  import  value 
and  the  Customs  Import  value  reported 
in  the  official  1997  U.S.  import  statistics 
for  January  through  September  1997. 

With  respect  to  NV,  the  petitioners 
provided  calculations  using  both  home 
market  prices  and  CV.  In  addition,  the 
petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of 
mushrooms  in  the  home  market  were 
made  at.  prices  below  the  cost  of 
production  ("COP"),  within  the 
meaning  of  section  773(b)  of  the  Act. 
and  requested  that  the  Department 
conduct  a  country-wide  sales  below  cost 
investigation.  Therefore,  pursuant  to 
sections  773(a)(4)  and  773(e)  of  the  Act, 
the  petitioners  also  based  NV  for  sales 
in  India  on  CV. 

As  noted  above,  CV  consists  of  COM. 
SG&A,  and  profit  The  petitioners 
calculated  the  direct  portion  of  COM 
and  (Mcking  based  on  Indian  costs 
obtained  through  their  market  research. 
To  calculate  the  indirect  portion  of 
COM,  SG&A  and  CV  profit,  the 
petitioners  relied  on  financial 
statements  of  Indian  producers  of  the 
subject  merchandise,  as  included  in  the 
petition. 

Based  on  comparisons  of  EP  to  NV, 
the  petitioners  estimate  margins  of  31.76 
to  274.05  percent 

Indonesia 

The  petitioners  identified  five 
exporters  and  producers  of  mushrooms: 
Dieng  Djaya,  PT  ("Dieng  Djaya");  Indo 
Evergreen  Agro  Business  Co.,  PT  ("Indo 
Evergreen");  Surya  Jaya  Abadi  Perkasa, 
PT  ("Surya  Jaya");  Tuwruh  Agung.  PT 
("Tuwuh  Ag\mg");  and  Zeta  Agro 
Corporation  ("Zeta").  The  petitioners 
based  EPs  on  U.S.  price  quotes  obtained 
from  their  market  research,  and  average 
unit  prices  derived  fit>m  U.S.  Customs 
IM  146  statistical  import  data.  Where 
appropriate,  the  petitioners  subtracted 
foreign  inland  freight  frt>m  the  EP.  As 
the  petitioners  could  not  obtain  freight 
expense  data  from  Indonesia,  they 
applied  a  freight  expense  based  on 
Indian  data. 

The  petitioners  based  NV  on  home 
market  prices  quotes,  as  obtained  by 
their  market  research,  and  CV. 

As  noted  above,  CV  consists  of  COM, 
SG&A.  packing  and  profit.  The 
petitionera  based  their  calculations  for 
CC^.  SGftA  and  packing  on  Indonesian 
costs  obtained  through  their  market 
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research.  Profit,  net  interest,  and 
depreciation  are  based  on  public 
information  from  a  major  Indonesian 
food  processing  company.  The 
petitionera  made  no  adjustments  to  the 
home  market  price  auote. 

Comparison  of  N V  and  net  EPs  for 
sales  of  mushrooms  frt>m  Indonesia 
results  in  estimated  dumping  margins 
that  range  from  35.40  percent  to  42.30 
percent. 

People's  Republic  to  China 

The  petitioners  identified  36  poteiltial 
PRC  exportera  and  producers  of 
mushrooms.  The  petitionera  based  EP 
on  average  Customs  import  values  and 
U.S.  prices  quotes  obtained  from 
industry  contacts.  From  these  starting 
prices,  the  petitionera  deducted 
international  freight  and  insurance  fees^ 
based  on  the  difference  between  the  CIF 
import  value  and  the  Customs  import 
value.  The  petitionera  then  subtracted 
U.S.  entry  fees,  U.S.  merchandise 
processing  fees  and  U.S.  harbor 
maintentmce  fees. 

Because  the  PRC  is  considered  a 
noiunarket  economy  (NME)  country 
under  section  771(18)  of  the  Act,  the 
petitionera  based  NV  on  the  factore  of 
production  valued  in  a  surrogate 
country,  in  accordance  with  section 
773(c)(3)  of  the  Act  For  the  factora  of 
production,  the  petitionera  used  Indian 
consumption  data  for  materials,  labor, 
and  energy,  based  on  data  in  the  market 
research  report  for  the  companion 
Indian  petition  and  included  in  the 
public  veraion  of  that  petition.  Materials 
were  valued  based  on  Indian  prices 
obtained  &t>m  the  petitioner's  market 
research.  Labor  was  valued  using  the 
regression-based  wage  rate  for  the  PRC 
provided  by  the  Department,  in 
accordance  with  19  CFR  351.408(c)(3). 
Electricity  was  valued  using  the  rate 
published  in  the  annual  report  of  an 
Indian  producer  of  the  subject 
merchandise.  For  factory  overhead. 
SQ&A  and  profit,  the  petitionera  applied 
rates  derived  from  the  public  aimual 
reports  of  several  Indian  preserved 
mushroom  producera.  Packing  factora 
were  based  on  the  Indian  market 
research  report,' and  packing  materials 
valued  based  on  the  Indian  market 
research.  Packing  labor  was  valued  in 
the  same  maimer  as  direct  labor. 

Based  oa  comparisons  of  EP  to  NV. 
the  petitionera  estimate  dumping 
margins  frt>m  85.38  percent  to  198.63 
percent. 

Initiation  of  Cost  Investigation 

Purauant  to  section  773(b)  of  the  Act, 
the  petitionera  alleged  that  sales  in  the 
home  market  of  India  were  made  at 
prices  below  the  COP  and,  accordingly. 


requested  that  the  Department  conduct 
a  country-wide  sales  below  COP 
investigation  in  India,  llie  Statement  of 
Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  Uruguay  Round  Agre«nents, 
states  that  an  allegation  of  sales  below 
COP  need  not  be  specific  to  individual 
exportera  or  producera.  SAA,  H.R.  Doc. 
No.  316, 103d  Cong..  2d  Sess.,  at  833 
(1994).  The  SAA.  at  833,  states  that 
"Commerce  will  consider  allegations  of 
below-cost  sales  in  the  aggregate  for  a 
foreign  country,  just  as  Commerce 
currently  considera  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  purposes  of  initiating  an 
antidumping  investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
'reasonable  grounds  to  believe  or 
suspect'  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  'Reasonable  grounds'  exist 
when  an  interested  party  provides 
specific  factual  information  on  Costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices."  Id.  Based  upon  the  comparison 
of  the  adjusted  prices  irom  the  pistition 
of  the  foreign  like  product  in  India  to 
the  COP  calculated  in  the  petition,  we 
find  "reasonable  grounds  to  believe  or 
suspect"  that  sales  of  these  foreign  like 
products  were  made  below  their 
respective  COP  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigation  for  India. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitionera.  there  is  reason  to  believe 
that  imports  of  mushrooms  bom  Chile, 
India,  Indonesia,  and  the  PRC  are  being, 
or  are  likely  to  be.  sold  at  less  than  fair 
value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  business 
proprietary  data  from  the  petitioning 
firms,  U.S.  Customs  import  data  and  a 
pricing  report  from  an  industry  trade 
journal.  The  Department  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation 


and  determined  that  these  allegations 
are  sufficiently  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation. 

Initiation  of  Antidumping  Investigations 

We  have  examined  the  petition  on 
mushrooms  and  have  found  that  it 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of 
mushrooms  from  Chile,  India, 
Indonesia,  and  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  feir  value.  Unless  extended, 
we  will  make  our  preliminary 
determinations  for  the  antidumping 
duty  investigations  by  June  15. 1998. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  veraion  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Chile,  India,  Indonesia, 
and  the  PRC.  We  will  attempt  to  provide 
a  copy  of  the  public  veraion  of  each 
petition  to  each  exporter  named  in  the 
petition  (as  appropriate). 

International  Trade  Commission 

Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  FTC 

The  rrc  will  determine  by  February 
20,  1998,  whether  there  is  a  reasonable 
indication  that  imports  of  mushrooms 
from  Chile.  India.  Indonesia,  and  the 
PRC  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  Negative  ITC 
determinations  will  result  in  the 
particular  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  fimits. 

Dated:  January  26, 1998. 
Robert  S.  LaRnasa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9&-2478  Filedl-30-98:  8:45  am] 
BILUNQ  CODE  IS10-0e-» 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administfation 

Applications  for  Duty-Frae  Entry  of 
Scientific  Inatnmienta 

Purauant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
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301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-102.  Applicant: 
University  of  Nebraska-Lincoln, 
Engineering  Mechanics  Department,  212 
Bancroft  Hall,  Lincoln.  NE  68588-0347. 
Instrument:  Scanning  Acoustic 
Microscope,  Model  KSI  SAM  2000. 
Manufacturer:  Kramer  Scientific 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  acoustic 
wave  analysis  and  imaging  of  advanced 
materials,  composites  and  coatings.  The 
ob)ective  of  the  investigation  is 
detection  of  subsurface,  optically 
invisible  microcracks  and  localized 
stiffiiess  analysis.  Application  accepted 
by  Commissioner  of  Customs:  December 
16. 1997. 

Docket  Number:  97-103.  Applicant: 
The  Ohio  State  University.  477  Watts 
Hall.  2041  College  Road.  Columbus,  OH 
43210.  Instrument:  Electron  Microscope. 
Model  CM200.  Manufacturer:  Philips, 
The  Netherlands.  Intended  Use:  The 
instrument  will  be  used  for 
morphological  and  structural  studies  of 
ceramics  and  metals,  including  high- 
temperature  superconductors,  high- 
temperature  metal  alloys,  evaporated 
metal  thin  films,  silicon  bicrystals.  soils 
and  geological  minerals,  polymers  and 
possibly  some  biological  samples.  The 
instrument  will  also  be  used  for 
teaching  purposes  in  microscopy  classes 
and  individual  training  of  {acuity,  staff 
■nd  students.  Application  accepted  by 
Commissioner  of  Customs:  December 
17, 1997. 

Docket  Number:  97-104.  Applicaid: 
University  of  Colorado.  Deparbnent  of 
Buying  and  Contracting.  Regent 
Administrative  Center,  Room  1B29. 
Campus  Box  8.  Boulder.  CO  80309- 
0008.  Instrument:  Experimental  Set-ups 
(Frames  k  Trusses).  Manufacturer:  Hi- 
Tech Scientific  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  teaching  structural  engineering 
to  junior  level  imdergraduate  students 
in  civil,  environmental  and  architectural 
engineering.  Application  accepted  by 


Commissioiier  of  Customs:  December 

17. 1997. 

Fruak  W.  CrMl. 

Director,  Statutory  Import  Prt^rams  Staff. 

|FR  Doc  98-2483  Filed  1-30-98;  8:45  am) 

■HJJNQ  COM  3S10-OS^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AOminiavauon 

At-Sea  Scale  Certification  Program; 
Propoeed  Collection;  Comment 
Requeat 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworic  and  ^ 

respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  tibe 
Paperworii  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  3, 1998. 

AOfMESSes:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Sally  Bibb,  Sustainable 
Fisheries  Division.  Alaska  Region, 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802  (907-586-7228). 

SUPPLEMBITARY  MFORMATKM: 

L  Abstract 

The  National  Marine  Fisheries  Service 
(NMFS)  plans  to  revise  an  approved 
information  collection  to  allow 
inspectors  other  than  those  from  NMFS- 
designated  agencies  to  conduct 
inspections  of  scales  aboard  certain 
fishing  vessels  in  the  groundfish 
fisheries  of  the  Gulf  of  Alaska  and  of  the 
Bering  Sea  and  Aleutian  Islands.  Vessels 
would  not  yet  be  required  to  have  these 
scales,  so  the  revision  is  in  preparaticm 
of  such  possible  requirements  in  the 
future.  Such  inspectors  would  have  to 
notify  NMFS  in  writing  that  they  meet 
requirements  set  forth  in  regulation. 
Approved  inspectors  must  submit  to 
NMFS  a  copy  of  any  inspection  reports 
made.  NMFS  must  also  be  notified  3 
working  days  prior  to  any  inspections  to 
be  made  by  these  inspectors. 


n.  Method  of  Collection 

Respondents  would  comply  with 
requirements  to  be  set  forth  in  50  CFR 
679.  No  si>ecific  forms  are  required. 

m.  Data 

OMB  Number:  0648-0330. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profit:  state,  local,  or  tribal 
government. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Estimated  Total  Annual  Cost  to 
Public:  None  (no  capital  expenditures 
are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sxmimarized  and/or 
included  in  the  request  for  C^ilB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  27, 1998. 
Linda  EnaafaBeiar. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[PR  Doc.  98-2473  Filed  1-30-98;  S:45  am) 


DEPARTMENT  OF  COMMERCE 


Nationai  Oceanic  and  At 
Admlnlelialion 


Coast  Pilot  Repoft;  Propoeed 
Collection;  ComnMnt  Request 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwoii:  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 


collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  3. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Skillings,  N/CS26, 
Room  7359. 1315  East-West  Highway, 
Silver  Spring,  MD  20910-3282  (301- 
713-2737  X  112). 
SUPPI-EMBfTARY  INFORMATION: 

I.  Abstract 

The  U.S.  Coast  Pilot  is  a  series  of  nine 
books  published  by  NOAA  to 
supplement  marine  nautical  charis  with 
information  that  cannot  be  graphically 
shown  on  the  charts.  The  Coast  Pilot 
Report  form  provides  a  formalized 
instrument  for  members  of  the  public  to 
recommend  changes  to  the  U.S.  Coast 
Pilot  or  to  the  format,  scale,  or  layout  of 
nautical  charts. 

n.  Method  of  Collection 

The  report  form  is  made  available  as 
"tear-out"  pages  in  the  back  of  each 
Coast  Pilot  volume. 

III.Data 

OMB  Number:  0648-0007. 

Form  Number:  NOAA  Form  77-6. 

Type  of  Review:  Regular  Submission. 

Affected  PuMc:.  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Estimated  TotdT Annual  Cost  to 
Public:  SO  (no  capital  expenditures  are 
required  of  the  public). 

rv.  Request  fior  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  sbflll  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sumniarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  27, 1998. 
t^mAm  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  98-2474  Filed  1-30-98;  8:45  am) 
BtLUNQ  OOOE  aSIO-OS-r 


DEPARTMBfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Deeler  and  intarvieiw  Family  of 
Forms— Southeast  Region;  Propoeed 
Collection;  Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  3, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Poffenberger, 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Drive.  Miami.  FL  33149 
(305-361-4263). 
SUPPI^MBITARY  INFORMATION: 

I.  Abstract 

The  reporting  burden  for  this  family 
of  forms  is  comprised  of  two  types  of 
data  collection.  Mandatory  dealer 
reporting  is  authorized  under  50  CFR 
622.5.  678.5  and  630.5  and  is  to  monitor 
Federally-mandated  fishery  quotas. 
Dockside  interviews  with  fishermen  are 
used  to  collect  biological  data  from 
fishing  trips.  These  data  consist  of  the 
measurement  and  weights  of  fish. 


fishing  effort  and  fishing  area.  The  data 
are  used  for  fishery  management 
purposes. 

n.  Method  of  Collection 

Mandatory  dealer  reporting  is 
accomplished  with  forms  provided  by 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center. 
Dockside  interviews  are  conducted  on- 
site  and  data  are  recorded  by  trained 
Federal  port  agents. 

III.Data 

OMB  Number:  0648-0013. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profit  (seafood  dealers  and 
fishermen). 

Estimated  Number  of  Respondents: 
300  dealers  and  5.000  fishermen. 

Estimated  Time  per  Response:  2  to  15 
minutes. 

Estimated  Annual  Burden  Hours: 
2,500. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures  are 
required).- 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infohnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or- 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  27, 1998. 
Linda  EBgelmeier,  ~- 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  98-2475  Filed  1-30-98;  8:45  am) 
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5366 


Federal  Ragtoter  /  Vol.  63.  No.  21  /  Monday,  February  2,  1998  /  Notices 


Federal  Begiatnr  /  Vol.  63.  No.  21  /  Monday,  February  2,  1998  /  Notices 


5367 


ACTION:  Notice  to  amend  system  of 
records. 

summary:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  use.  552a).  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  4. 1998.  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

AOOAESSES:  Privacy  Act  Officer.  Records 
Management  Program  Division.  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P.  Stop  CSS.  Ft. 
Belvoir.  VA  22060-5576. 
fOn  FURTHER  INF0RMATK3N  CONTACT:  Ms. 
lanice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLBCNTARV  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (S  U.S.C.  S52a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  lanuary  26, 1998. 

LJbf.  Byaiui. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

AOaSI-la  TRAOOC 


Automated  Instructional  Management 
System  (AIMS)  (February  2,  1996.  61  FR 
3919). 


SYSTEMI 

Delete  entry  and  replace  with 
'Automated  Instructional  Management 
System-Redesign  (AIMS-R)'. 


CATCQORCS  OF  RCCOROe  M  TNi  tVtlBI: 

Delete  entry  and  replace  with  'Course 
data  to  include  scheduling,  testing, 
academic,  graduation,  personnel  and 
attrition  data.' 

FURFoecm: 

Delete  entry  and  replace  with  'To 
automate  those  processes  associated 
%vith  the  scheduling,  management. 


testing,  and  tracking  of  resident  student 
training.  This  TRADOC  standard 
management  system  is  composed  of 
several  subsystems  which  perform 
functions  for  personnel,  student  load 
management,  academic  records 
management,  test  creation,  scoring  and 
grading,  student  critique,  resource 
scheduling  and  utilization,  and  query.' 


A0351-1a  TRAOOC 

SYSTEM  NAME: 

Automated  Instructional  Management 
System-Redesign  (AIMS-R). 

SYSrai  LOCATION: 

Headquarters,  Training  and  Doctrine 
Command  (TRADOC);  TRADOC  Service 
Schools;  and  Army  Training  Centers. 
Addresses  for  the  above  may  be 
obtained  from  the  Commander,  U.S. 
Army  Training  Support  Center,  ATTN: 
ATIC-TIS,  Fort  Eustis.  VA  23604-S166. 

CATEOORKS  OF  MMVINiAU  COVERS)  SY  TME 
SYSTEM: 

Military  members  of  the  Army,  Navy, 
Marine  Corps,  and  Air  Force,  and 
civilians  employed  by  the  U.S. 
Government,  and  approved  foreign 
military  personnel  enrolled  in  a  resident 
course  at  a  U.S.  Army  service  school. 

CATEQORKS  OF  RECORDS  SI  THE  SYSTEM: 

Course  data  to  include  scheduling, 
testing,  academic,  graduation,  personnel 
and  attrition  data. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

FURPOSE(S): 

To  automate  those  processes  . 
associated  with  the  scheduling, 
management,  testing,  and  tracking  of 
resident  student  training.  This  TRADOC 
standard  management  system  is 
composed  of  several  subsystems  wbich 
perform  functions  for  personnel,  studenl 
load  management,  academic  records 
management,  test  creation,  scoring  and 
grading,  student  critique,  resource 
scheduling  and  utilization,  and  query. 

ROUTSC  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  ICtUDSW  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 


POUCMES  AND  PRACTICII  FOR  STORWO, 
RETRKVSIQ.  ACCCgWIO.  RCTASSMO,  AND 
DMPOSMQ  OF  RECORDS  M  THE  SYSTBe 

STORAGE: 

Microfiche,  computer  discs,  and 
paper  printouts. 

RETRKVABUTY: 

Retrieved  by  Social  Security  Number 
and  course/class  number. 

Use  of  system  is  restricted  to  the 
personnel  responsible  for  the 
administration  of  personnel  enrolled  in 
the  resident  student  training  programs 
at  U.S.  Army  service  schools  and  Army 
training  centers. 

Different  user  identification  sign-on 
codes  are  assigned  to  each  person 
authorized  access  to  the  database.  Each 
sign-on  is  authenticated  by  system 
software.  Identification  sign-on  codes 
are  changed  every  six  months,  added  at 
any  time  a  new  person  is  assigned  or 
deleted  when  someone  leaves.  The 
above  meets  Army's  Information  System 
Security  Regulation  requirements. 

RETBfnON  AND  OaPOSAU 

Machine  records  are  maintained  on- 
line for  4  years,  at  that  time  they  are 
moved  to  microfiche.  Microfiche  are 
stored  indefinitely  for  reference.  Paper 
records  are  destroyed  after  40  years  as 
follows:  Army  elements  serviced  by  a 
records  holding  area  (RHA)  for  3  years 
in  the  current  files  area  (CFA)  and 
transfer  them  to  RHA  for  2  years  in  CFA. 
then  retire  them  to  NPRC  for  the 
remaining  38  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Anny 
Transportation  Center,  ATTN:  ATZS- 
IMO-RM  (Privacy  Act  Officer),  Fort 
Eustis.  VA  23651-5000. 

NOnFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Commander. 
U.S.  Army  Training  Support  Center. 
ATTN:  ATIC-TIS.  Fort  Eustis.  VA 
23604-5166. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Training  Support  Center,  ATTN:  ATIC- 
TIS,  Fort  EusUs,  VA  23604-5166. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 


military  status  or  other  infbnnation 
verifiable  fit>m  the  record  itself. 

CONTESTSRS  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .Axmy  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQURKS. 

Information  is  received  from  the 
individual,  DoD  staff,  Persoimel  and 
Training  systems,  and  facuhy. 

EXEMPTWNS  CtASfKO  FOR  THE  system: 

None. 
[FR  Doc  98-2396  Filed  1-30-98;  8:45  am] 
■HJJNQ  OOOC  I 


DEPARTMENT  OF  DEFENSE 

Offio*  Of  th«  S«ef«lary 

Deisfwe  InteNkMncs  AoRiiev.  Bclenca 
and  Technotogy  Advtaory  Board 


AQENCY:  Defense  Intelligence  Agency. 
Department  of  Defense. 

action:  Notice. 

auMMARV:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  AdvisiHy  Board  has  been 
scheduled  as  follows: 
DATES:  February  12-13. 1998  (800am  to 
500pm). 

AOOncas:  The  Defense  Intelligence 

Agency.  Boiling  AFB.  Washi^on,  D.C 

20340-^100. 

FOR  RIRTMBI  WroWMATION  OONTACT:  Ma). 

Michael  W.  Lamb.  USAF.  Diiector/ 
Executive  Secretary.  IXA  Science  and 
Technology  Advisory  Board. 
Wariiington.  D.C  20340-1328  (202) 
231-4930. 


rARY  MPOMMTION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  5S2b(c)(I).  Title  5  of  the  U.S. 
Code  and  dierofon  wrill  be  dosed  to  the 
public.  "Hm  Board  will  receive  briefings 
on  and  discuss  several  current  critioal 
inteUigsDce  issues  and  advise  the 
Director.  IXA.  on  related  scientific  and 
technical  matters. 

Dated:  January  26, 1998. 


AHemateCXD  Federal  Reptter  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  98-2395  Filed  1-30-98;  8:4S  am] 


DEPARTMENT  OF  ENERGY 

OfHca  of  Energy  Raaeaicb 

Energy  Raaaarch  Financial  Assistance 
Program  NoUoa  96-07:  National 
Sphartcai  Tonia  Exparimant  (NSTX) 
Raaaarch  Program 

agency:  Office  of  Energy  Research, 
Department  of  Energy. 
ACTKM:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Energy 
Researdi.  ( ER),  U.S.  Department  of 
Energy  (DOE)  annoimces  its  interest  in 
receiving  grant  applications  for 
imaginative  research  initiatives  to  be 
conducted  on  the  NSTX  device  in 
furtherance  of  its  research  mission. 
Successful  applications  will  be  funded 
throughout  FY  1999,  depending  in  part 
on  the  detailed  schediile  of  the  research 
topics  that  are  undertaken. 

The  Office  of  Fusion  Energy  Sciences 
is  interested  in  appUcations  for  research 
that  have  the  possibili^  of  contributing 
to  the  achievement  of  the  NSTX 
research  program  goals.  The  research 
should  be  aimed  at  elucidating  the 
physics  principles  involved  through 
experimental  and  theoretical  means. 
Reseerch  projects  are  sought  which  are 
original,  and  which  provide  scientific 
insights  into  the  novel  operating 
regimes  thrt  will  be  the  thnist  of  the 
NSTX  program.  The  program  of 
collaboration  must  be  developed 
through  cooperation  and  discussions 
with  the  NSTX  research  team  at 
Princeton  Plasma  Hiysics  Laboratory 
(PPPL). 

DATES:  To  permit  timely  coosidMation 
lot  awards  in  Fiscal  Year  1999,  fonn^ 
applications  submitted  in  response  to 
this  notice  must  be  received  no  later 
thtti  4:30  p.m..  April  23. 1998. 
A0CMES8ES:  Coonpleted  formal 
applications  referencing  Program  Notice 
98-07  should  be  fiorwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Reaeerdi.  (kants  and  Contracts 
Division.  ER-84. 19901  Germantown 
Road.  Gennantown,  Maryland  20874- 
1290.  ATTN:  Program  Notice  98-07. 
The  above  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express,  any  commercial 
mail  delivery  service,  or  when  hand 
carried  by  tlM  applicant.  No  electronic 
submissions  of  formal  appbcations  will 
be  accepted. 

FOR  FURTHER  WTORMATION  CONTACT:  Dr. 
William  F.  Dove,  Science  Division,  ER- 
S5.  Office  of  Fusion  Energy  Sdenoes, 
U.S.  Department  of  Energy.  19901 
Germantown  Road.  Germantown,  MD 


20874-1290,  Telephone:  (301)  903- 
4911,  or  by  Internet  address, 
william.doveOmailgw.er.doe.gov. 
SUPPLEMB4TARY  INFORMATION:  It  is 
expected  that  the  NSTX  research 
program  will  be  inaugurated  during  FY 
1999.  The  initiation  and  scheduling  of 
detailed  research  activities  will  depend 
on  operational  factors.  Not  all  of  the 
research  tasks  will  be  undertaken 
simultaneously.  In  selecting 
applications  for  funding,  the  DOE  Office 
of  Fusion  Energy  Sciences  will  give 
priority  to  applications  that  can  produce 
experimental  results  that  are  needed  by 
the  NSTX  program  within  the  first  two 
years  of  experimental  operations. 
However,  the  OFES  intends  to  build  a 
research  team  to  meet  the  longer 
duration  program  goals.  Theoretical 
research  will  be  accepted  for 
consideration  under  this  Notice  as  a 
collaboration  with,  and  in  support  of, 
e^cperimental  programs. 

The  detailed  description  of  the 
proposed  research  collaboration  should 
contain  the  following  items:  (1) 
Synopsis  of  the  proposed  research 
program  plan;  (2)  A  detailed 
experimental  research  plan  describing 
the  elements  of  the  collaboration  with 
PPPL  including  the  PPPL  collabwators 
and  any  local  support  needed  from 
PPPL,  and  arrangements  for  access  to 
the  device;  (3)  Goal  of  the  research  and 
how  it  supports  the  NSTX  program;  (4) 
The  specific  results  or  deliverables 
expected  at  the  end  of  the  project  period 
as  a  consequence  of  the  cotlaboratiim; 
(5)  Discussion-of  vidiy  this  research 
would  have  an  important  impact  on  the 
NSTX  research  program;  and  (6) 
Discussion  of  how  the  research  would 
elucidate  the  physics  principles  of  the 
Spherical  Torus  approadi  to  fusim 
confinement. 

CoUdboratiaa  and  Traiaiag 

Applicants  are  strongly  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  sudi  as  universities, 
industry,  non-profit  organizatifms, 
fisderal  laboratories  and  Fedwfally 
Funded  Rosoarch  and  Developmwit 
Centers  (FFRDCs),  including  PPPL  and 
the  other  XXX  National  LaboiatcMies, 
where  appropriate,  and  to  incorporate 
cost  sharing  and/or  consortia  wherever 
feasible.  AppUcants  are  also  encouraged 
to  provide  training  opportimities, 
including  student  involvement,  in 
applications  sulHnitted  to  the  program. 

Collaborative  research  apphcations 
may  be  submitted  in  several  ways: 

(1)  When  multiple  private  sector  or 
academic  organizations  intend  to 
propose  collaborative  or  joint  research 
projects,  the  lead  organization  may 
submit  a  single  application  which         .^ 
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includes  another  organization  as  a 
lowe^tier  participant  (subcontract]  who 
will  be  responsible  for  a  smaller  portion 
of  the  overall  project.  If  approved  for 
funding,  DOE  may  provide  the  total 
project  funds  to  the  lead  organization 
who  will  provide  funding  to  the  other 
participant  via  a  subcontract 
arrangement.  The  application  should 
clearly  describe  the  role  to  be  played  by 
each  organization,  specify  the 
managerial  arrangements  and  explain 
the  advantages  of  the  multi- 
organizational  effort. 

(2)  Alternatively,  multiple  private 
sector  or  academic  organizations  who 
intend  to  propose  collaborative  or  joint 
research  projects  may  each  prepare  a 
portion  of  the  application,  then  combine 
each  portion  into  a  single,  integrated 
scientific  application.  Separate  Face 
Pages  and  Budget  Pages  must  be 
included  for  each  organization 
participating  in  the  collaborative 
project.  The  joint  application  must  be 
submitted  to  OOE  as  one  package.  If 
approved  for  funding,  DOE  will  award 

a  separate  grant  to  each  collaborating 
organization. 

(3)  Private  sector  or  academic 

applicants  who  wish  to  form  a     

coUaborative  project  with  a  DOE  FFRDC 
may  not  include  the  DOE  FFRDC  in 
their  application  as  a  lower-tier 
participant  (subcontract).  Rather,  each 
collaborator  may  prepare  a  portion  of 
the  proposal,  then  combine  each  portion 
into  a  single,  integrated  scientific 
proposal.  The  private  sector  or  academic 
organization  must  include  a  Face  Page 
and  Budget  Pages  for  their  portion  of  the 
project.  The  FFiRDC  must  include 
separate  Budget  Pages  for  their  portion 
of  the  project.  The  joint  proposal  must 
be  submitted  to  DOE  as  one  package.  If 
approved  for  funding.  DOE  will  award 

a  grant  to  the  private  sector  or  academic 
organization.  The  FFRDC  «vill  be 
funded,  through  existing  DOE  contracts, 
from  funds  specifically  intended  Cor 
new  FFRDC  projects.  DOE  FFRDCs  will 
not  ccunpete  for  funding  already 
intended  for  private  sector  or  academic 
organizations.  Other  Federal 
laboratories  who  wish  to  form 
coUaborative  projects  may  also  follow 
guidelines  outlined  in  this  section. 
Further  information  on  the  NSTX 

Erogram  at  PPPL  may  be  found  at 
ttp7/www-local.pppl.gov/nstxhome/ 
inaex.shtml.  and  detailed  information 
on  the  NSTX  research  activities  may  be 
found  in  the  NSTX  Meeting  Information 
Home  Page:  http://www-local.pppl.gov/ 
nstxhome/nstx/meetings/ 

It  is  anticipated  that  up  to  S3  million 
in  FY  1999  will  be  available  for  new 
grants  from  applications  received  in 
response  to  this  Notice.  The  number  of 


awards  and  range  of  funding  will 
depend  on  the  number  of  applications 
received  and  selected  for  award.  Future 
year  funding  is  anticipated  to  be  greater 
but  will  depend  on  the  nature  of  the 
applications,  suitable  experimental 
progress  and  the  availability  of  funds. 
Because  of  the  total  amount  of 
anticipated  available  funding  and 
because  of  the  intent  to  have  a  broadly 
based  program,  experimental 
applications  with  a  requirement  in  any 
twelve-month  period  in  excess  of  $1.5  ■> 
milUon  are  unlikely  to  be  funded.  The 
cost-effectiveness  of  the  application  will 
be  considered  when  comparing 
applications  with  diSaring  funding 
requirements. 

to  facilitate  the  review,  the 
application  must  be  limited  to  a 
maximum  of  twenty  (20)  pages 
(including  text  and  figiires)  plus  not 
more  than  one  page  each  of  biographical 
information  and  publications  oi  the 
principal  investigator,  plus  any 
additional  forms  required  as  a  part  of  a 
standard  grant  application.  Appendices 
including  publications  are  acceptable; 
however,  they  must  not  be  used  as  a 
method  of  avoiding  the  page  limit. 
Reviewers  are  not  required  to  read  such 
appendices. 

An  original  and  seven  copies  of  each 
application  must  be  submitted. 
Applications  will  be  subjected  to  formal 
merit  review  and  will  be  evaluated 
against  the  following  criteria,  which  are 
listed  in  descending  order  of  importance 
as  set  fortl^  in  10  CFR  part  605: 

1.  Scientific  and/or  technical  merit  of  the 
project: 

2.  Appropriateness  of  the  proposed  method 
or  approach; 

3.  Competency  of  the  applicant's  persoonel 
and  adequacy  of  the  proposed  resources;  and 

4.  Reasonaibleness  and  appropriateness  of 
the  proposed  budget 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  and 
responsiveness  of  the  proposed  research 
to  the  terms  of  the  announcement  and 
the  agency's  programmatic  needs, 
specifically  including  the  stated  needs 
of  the  NSl^  research  program.  General 
inforauition  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluaticnis  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  part  605. 
Electronic  access  to  the  Application 
Guide  is  possible  via  the  Intonet  using 
the  following  Web  site  address:  http-7/ 
www.er.doe.gov/production/grants/ 
grants.html 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 


expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  coatrol  number  is 
ERF AP 10  CFR  part  605. 

Issued  in  Washington,  DXL.oo  laaaury  23, 
1998. 

John  Rodaay  Clark. 

Associate  Dinette  for  Resoutce  Management, 
Office  of  Energy  Research. 
[FR  Doc  98-2471  Piled  1-30-98;  8:45  am] 
■HJJNQOOOC  S4SS-01-P 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regutotory 
CommiMion 

[Doom  No.  RPf7-1S7-00q 

Aimnaas  weawfn  npewie  wompany; 
Notioe  of  Propoaad  CtMngea  In  FERC 
QasTarm 

January  27, 1998. 

Take  notice  that  on  January  22. 1998. 
Arkansas  Western  Pipeline  Company 
(AW?)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  repaginated  and  edited 
tariff  sheets  that  were  effiactive 
December  8. 1997. 

AWF  states  that  the  filing  sets  forth 
the  corrections  to  AWP's  tariff  sheets 
that  are  necessary  to  comply  with 
FERC's  January  7. 199$  Letter  Order  in 
Docket  No.  RP97-187-007. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  ,with  the 
Federal  Energy  Regulatory.  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  Ae  Commission's  Rules  and 
Regulations.  All  such  petitions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc  ea-243aFiIed  1-30-98: 8:45  am] 
oooc  snr-ei-M 


DEPARTMENT  OF  ENERQY 

Fedefal  Energy  Regulatory 
Commiaalon 

[Dooket  Na  RP97-346-OO0I 

Equitrana,  L.P.;  Notice  of  Informal 
SaMamant  Conference 

January  27, 1998. 

Take  notice  that  an  informal 
settlement  confierence  will  be  convened 
in  this  proceeding  on  February  3, 1998 
at  9:30  a  jn.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commis^on.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  the  abover 
referenced  docket.  

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208-1602 
or  Robert  A.  Young  at  (202)  208-5705. 
Ubwooo  a.  WalsoB,  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-2431  Filed  1-30-98;  8:45  am] 
BNJJNQ  oooc  snr-*i-«i 


DEPARTMBIT  OF  ENERQY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  Na  CP9B-l«2-40(q 

Florida  Gaa  Tranamlaaion  Company; 
Notica  of  Request  Under  Blanket 
Auttwrization 

January  27, 1998. 

Take  notice  that  on  January  20. 1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CP98-192-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct,  own  and 
operate  a  new  meter  station  (Orr  Plant 
Meter  Station)  in  Dade  Cotmty.  Florida 
for  Metropolitan  Dade  County  (Coimty). 
a  political  subdivision  of  the  State  of 
Florida,  under  FGT's  blanket  certificate 
issued  in  Docket  No.  CP82-553-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


FGT  proposes  to  construct,  own  and 
operate  the  Orr  Plant  Meter  Station, 
which  will  include  a  tap,  meter, 
electronic  flow  meastuement  (EFM) 
equipment,  and  any  other  related 
appurtenant  facilities  necessary  for  FGT 
to  deliver  natural  gas  quantities  of  up  to 
1167  MMBtu  per  day  and  up  to  425,955 
MMBtu  per  year  on  an  firm  basis  to 
County. 

FGT  states  that  County  has  elected  to 
reimburse  FGT  for  the  costs  incurred  by 
FGT  relating  to  the  proposed 
construction  of  the  tap,  555-foot  lateral, 
meter  station  and  EFM  equipment.  The 
estimated  total  cost  of  the  proposed 
construction  is  $185,000.  FGT  has  stated 
that  the  gas  quantities  proposed  to  be 
delivered  by  FGT  to  County  will  be 
based  upon  County  or  an  agent 
acquiring  firm  capacity  under  FGT's 
Capacity  Relinquishment  Program  and 
will  have  no  incremental  efiiact  on  any 
of  FGT's  firm  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
tbe  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vrithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  9»-2426  Filed  1-30-98:  8:45  am] 

MLuae  OOOC  stit-oi-m 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  Na  TM98-3-34-000I 

Florida  Qaa  Tranamiaaion  Company; 
Notice  of  Propoaed  Changea  in  FERC 
Qaa  Tariff 

January  27, 1998. 

Take  notice  that  on  January  22, 1998, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  effective  February  1. 
1998.  the  following  tariff  sheets: 

Twenty-Fifth  Revised  Sheet  No.  8A 


Sixteenth  Revised  Sheet  No.  8A.01 
Seventeenth  Revised  Sheet  No.  SA.02 
Twenty-Second  Revised  Sheet  No.  8B 
Fifteenth  Revised  Sheet  No.  8B.01 

FGT  states  that  in  Docket  No.  TM98- 
2-34-001  filed  on  September  9, 1997 
and  approved  by  Commission  order 
dated  September  26, 1997,  FGT  filed  to 
establish  a  Base  Fuel  Reimbursement 
Charge  Percentage  (Base  FRCP)  of  3.05% 
to  become  effective  October  1, 1997.  In 
the  instant  filing.  FGT  is  filing  a  flex 
adjustment  of  <0.30<%  to  be  effective 
February  1, 1998,  which,  when 
combined  with  the  Base  FRCP  of  3.05%, 
results  in  an  Effective  Fuel 
Reimbursement  Charge  Percentage  of 
2.75%. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27.A.2.b  of  the  General  Terms 
and  Conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP.  Pursuant  to  the  terms  of  Section 
27.A.2.b,  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.50%,  is  effective  at  the 
beginning  of  a  month,  is  posted  on 
FGT's  EBB  at  least  five  working  days 
prior  to  the  nomination  deadline,  and  is 
filed  no  more  than  sixty  and  at  least 
seven  days  before  the  proposed  effiective 
date.  The  instant  filing  comports  with 
these  provisions  and  FGT  has  posted 
notice  of  the  flex  adjustment  prior  to  the 
instant  filing. 

FGT  states  that  it  has  experienced  an 
overretention  of  fuel  for  the  three 
months  ended  [)ecember  31, 1997,  the 
period  during  which  the  Base  FRCP  of 
3.05%  has  been  in  effect.  This  trend 
toward  overrecovery  appears  to  be 
continuing  diuing  the  month  of  January, 
1998.  Consequently,  to  minimize  the 
operational  problems  experienced  as  a 
result  of  this  overrecovery  of  fuel,  and 
to  minimize  the  balance  of  the  deferred 
fuel  account  to  be  resolved  in  a 
subsequent  period,  FGT  is  decreasing 
the  Effective  Fuel  Reimbursement 
Charge  Percentage  to  2.75%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Uawood  A.  WatMO.  |r.. 

Acting  Secretary. 

IFR  Doc  98-2435  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commtoalon 


[DoelMlNe. 


116-0001 


South  Qeorgia  Natural  Qaa  Company; 
Notice  of  Pfopoaed  Changee  to  FERC 
I  Tariff 


January  27. 1998. 

Take  notice  that  on  January  22. 1998. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets  to  become  effective  August 
26. 1997: 

First  Revised  Sheet  No.  26 

South  Georgia  states  that  its  filing  is 
in  compliance  with  the  Commission's 
February  27, 1997  Order  on  Remand 
directing  pipelines  to  reduce  the 
matching  term  cap  of  their  right-of-first- 
refusal  provisions  bom  twenty  to  five 
years. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwrood  A.  Watwm.  )r.. 
Acting  Secretary. 

IFR  Doc.  98-2434  Filed  1-30-98:  8:45  ami 
■ajJNO  COM  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[DockM  Na  RP96-115-0001 

Southern  Natural  Qaa  Company; 
Node*  of  Propoaad  Changea  to  FERC 
QaaTartff 

January  27. 1998. 

Take  notice  that  on  January  22. 1998. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  August  26. 1997: 

First  Revised  Sheet  No.  160 

Southern  states  that  its  filing  is  in 
compliance  with  the  Commission's 
February  27, 1997  Order  on  Remand 
directing  pi[>elines  to  modify  the 
matching  term  cap  of  their  right-of-first- 
refusal  provisions  from  twenty  to  five 
years. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accwdance  with  Sections 
385.211  and  385.214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  t9  make 
protestants  parties  to  the  proceeding.  An 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commissicm 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Liawood  A.  Watson.  |r.. 
Acting  Secretary. 

[FR  Doc.  98-2433  Filed  1-30-98: 8:45  am] 
■MJJNQ  oooc  srir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  CPOe-IM-OOO] 

Texaa  Qaa  Tranamlaalon  Corporation; 
Notice  of  Requeat  Under  Blanket 
Authorization 

January  27, 1998.  ^ 

Take  notice  that  on  January  21, 1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  Post  Office  Box  20008. 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CP98-1 94-000  a  request 


pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  for  AK  Steel  Corporation 
(AK  Steel)  in  Warren  County.  Ohio  to 
accommodate  AK  Steel's  request  for 
intemiptible  natiiral  gas  service  directly 
from  Texas  Gas.  Texas  Gas  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-407-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  CommissicHi  and 
open  to  public  inspection. 

Specincally,  Texas  proposes  to  install, 
own,  operate  and  maintain  a  dual  8-inch 
delivery  meter  station  with  flow  ccmtrol 
and  a  10-inch  side  valve  on  a  site  owned 
by  Texas  Gas.  The  proposed  new 
delivery  point  will  be  known  as  the 
LelMnon-AK  Steel  Delivery  Point,  and 
will  be  located  on  Texas  Gas'  Main  Line 
System  at  Mile  Post  7l2-»-2990  at  Texas 
Gas'  Dispatch  Station  at  Lebanmi. 
Warren  County,  Ohio.  AK  Steel's 
natural  gas  requirements  for  its 
Middletown  plant,  in  Warren  County 
are  presently  supplied  on  an 
intemiptible  basis  by  Cincinnati  Gas  & 
Electric  Company,  an  existing  customer 
of  Texas  Gas. 

It  is  stated  that  the  proposed  facilities 
will  enable  Texas  Cas  to  deliver  up  to 
90.000  MMBtu  of  interruptible  natural 
gas  per  day  for  use  at  AK  Steel's 
Middletown  plant  Texas  Gas  states  that 
the  transportation  service  will  be 
provided  pursuant  to  the  authority  of 
Texas  Gas'  blanket  certificate  issued  in 
Docket  No.  CP8&-68&-000  and  pursuant 
to  Section  284.223  of  the  Commission's 
Regulations.  .  -, 

Texas  Gas  states  the  rate  schedule 
applicable  to  the  transportation  service  . 
will  be  Texas  Gas'  IT  Rate  Schedule,  as 
contained  in  First  Revised  Volume  No. 
1  of  Texas  Gas'  FERC  Gas  Tariff.  It  is 
averred  that  AK  Steel  indicates  that  it 
may  also  serve  its  requirements  through 
the  purchase  of  released  firm  capacity 
on  Texas  Gas'  system. 

Texas  Gas  states  that  AK  Steel  will 
reimburse  in  hill.  Texas  Gas'  estimated 
$239,000  facility  cost  for  this  project. 

It  is  further  stated  that  because  only 
interruptible  transportation  service  is 
proposed  to  be  provided  to  AK  Steel  at 
this  point,  the  above  proposal  will  have 
no  significant  efiiact  on  Texas  Gas'  peak 
day  and  annual  deliveries,  and  service 
to  AK  Steel  through  this  point  can  be 
accomplished  witiiout  detriment  to 
Texas  Gas'  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Wataon,  Jr^ 
Acting  Secretary. 

(FR  Doc.  98-2427  Filed  1-30-98;  8:45  am] 
BHJJNQ  COOE  Sri7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Na  RPOe-l  14-000] 

Viking  Qaa  Tranamlaalon  Company; 
Notice  of  Propoaad  Changea  In  FERC 
Qaa  Tariff 

January  27, 1998. 

Take  notice  that  on  January  21. 1998. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheets 
proposed  to  be  effective  February  1, 
1998: 

Fifth  Revised  Sheet  No.  141 
First  Revised  Sheet  No.  142 
First  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 
Original  Sheet  No.  147 


Viking  states  that  the  purpose  of  this 
filing  is  to  facilitate  customer  service  on 
Viking's  system  by  updating  Viking's 
Electronic  Bulletin  Board  Access 
Service  Agreement  to  reflect  the 
replacement  of  Viking's  Voyager 
computer  system  with  WebShipper  for 
EBB  purposes.  Replacement  of  Voyager 
with  W^Shipper  for  EBB  purposes  has 
no  effect  other  than  to  change  the 
specific  technology  used  for  EBB 
communication.  Viking  is  making  this 
change  in  conjunction  with  replacing  its 
computer  system  to  comply  with  the 
requirements  of  Order  Nos.  587.  587-B. 
and  587-C.  Viking  will  continue  to 
comply  with  all  ^B  requirements 
established  by  the  Commission.  Viking 
is  filing  these  sheets  imder  Section  4  of 
the  Natural  Gas  Act.  15  U.S.C.  §  717c 
(1996). 


Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  aHiected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  in 
accordanc^Xvith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-2432  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  DR96-10-000.  et  el.] 

Montana  Powar  Company,  et  al.; 
Electric  Rata  and  Corporate  Regulation 
RUnga 

January  26, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montana  Power  Company 

(Docket  No.  DR98-10-000J 

Take  notice  that  on  December  15, 
1997,  Montana  Power  Company 
(Montana  Power),  filed  an  Application 
for  approval  of  depreciation  rates  for 
accounting  purposes  only  pursuant  to 
Section  302  of  tiie  Federal  Power  Act 
and  Rule  204  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Montana 
Power  states  that  the  proposed  rates 
were  approved  by  the  Montana  Public 
Service  Commission  and  became 
effective  for  retail  purposes  as  of  July  1, 
1996.  Montana  Power  requests  that  the 
Commission  allow  the  proposed 
depreciation  rates  to  bcNCome  effective  as 
of  July  1,1996. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  El  Paao  Electric  Company 

[Docket  No.  DR98-1 1-000] 

Take  notice  that  on  December  17, 
1997,  El  Paso  Electric  Company  (El 
Paso),  filed  an  AppUcation  for  approval 
of  depreciation  rates  for  accounting 
purposes  pursuant  to  Section  302  of  the 
Federal  Power  Act  and  Rule  204  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  El  Paso  stated  that  the 
proposed  rates  were  approved  by  the 
Public  Utility  Commission  of  Texas  and 
became  effective  for  retail  purposes  as  of 
March  1996.  El  Paso  requests  that  the 
Commission  allow  the  proposed 
depreciation  rates  to  become  effective  as 
of  March  1996. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Delmarva  Power  ft  Light  Company 

(Docket  No.  DR98-1 2-000] 

Take  notice  that  on  December  18, 
1997,  Delmarva  Power  &  Light  Company 
(Delmarva),  filed  an  Application  for 
approval  of  depreciation  rates  for 
accoimting  purposes  only  pursuant  to 
Section  302  of  the  Federal  Power  Act 
and  Rule  204  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Delmarva 
stated  that  the  proposed  rates,  except  for 
Account  312,  Boiler  Plant  Equipment, 
were  approved  by  the  Delaware  Public 
Service  Commission  on  April  29, 1997. 
Delmarva  requests  that  the  Commission 
allow  the  proposed  depreciation  rates  to 
become  effective  as  of  July  1, 1997. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indiana  Michigan  Power  Company 

[Docket  No.  DR98-1 3-000] 

Take  notice  that  on  December  18, 
1997,  American  Electric  Power 
Company,  on  behalf  of  Indiana 
Michigan  Power  Company  (I&M),  filed 
an  Application  for  approval  of 
depreciation  rates  for  accounting 
purposes  only  pursuant  to  Section  302 
of  the  Federal  Power  Act  and  Rule  204 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  I&M  stated  that  the 
proposed  rates  were  approved  by  the 
Michigan  Public  Service  Commission  on 
June  16, 1994.  I&M  requests  that  the 
Commission  allow  the  proposed 
depreciation  rates  to  become  effective  as 
of  January  1, 1995,  1996  and  1997,  in 
accordance  with  the  above-mentioned 
Michigan  Public  Service  Commission 
order. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Appalachian  Power  Company 

(Docket  No.  DR9a-14-O00| 

Take  notice  that  on  December  18, 
1997.  American  Electric  Power 
Ck>mpany.  on  behalf  of  Appalachian 
Power  Company  (Appalachian)  filed  an 
Application  for  approval  of  depreciation 
rates  for  accounting  purposes  only 
pursuant  to  Section  302  of  the  Federal 
Power  Act  and  Rule  204  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Appalachian  stated  that  the 
proposed  rates  were  approved  by  the 
Public  Service  Commission  of  West 
Virginia  on  June  16, 1994.  Appalachian 
requests  that  the  Commission  allow  the 
proposed  depreciation  rates  to  become 
effective  on  November  1, 1995. 

Comment  date:  February  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PSI  Enargy.  Inc. 

(Docket  No.  DR9S-1 5-000) 

Take  notice  that  on  December  17. 
1997.  Qnergy  Services.  Inc..  on  behalf 
PSI  Energy,  Inc.  (PSI),  filed  an 
Application  for  approval  of  depreciation 
rates  for  accounting  purposes  only 
pursiiant  to  Section  302  of  the  Federal 
Power  Act  and  Rule  204  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  PSI  stated  that  the  proposed 
rates  were  approved  by  the  Indiana 
Utility  Regulatory  Commission  on 
September  27. 1996.  PSI  requests  that 
the  Commission  allow  the  proposed 
depreciation  rates  to  become  efiiactive 
on  September  27. 1996. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Entergy  Arkanaaa.  Inc. 

(Docket  No.  DR98-16-000I 

Take  notice  that  on  December  19. 
1997.  Entergy  Services.  Inc..  on  behalf  of 
its  affiUate,  Entergy  Arkansas,  Inc.  (EAI) 
filed  an  Application  for  approval  of 
depreciation  rates  for  accounting 
purposes  only  pursuant  to  Section  302 
of  the  Federal  Power  Act  and  Rule  204 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  EAI  stated  that  the 
proposed  rates  were  approved  by  the 
Arkansas  Public  Service  Commission  on 
December  12. 1997.  EAI  requests  that 
the  Commission  allow  the  proposed 
depreciation  rates  to  become  effective 
on  January  1. 1998. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.Duke  Energy 

(Docket  No.  DR9a-46-O00l 

Take  notice  that  on  December  29. 
1997,  Duke  Energy,  filed  a  request  for 


approval  of  changes  in  depreciation 
rates  made  on  or  afler  April  19, 1994 
and  prior  to  December  29. 1997.  for 
accounting  purposes  only  pursuant  to 
Section  302  of  die  Federal  Power  Act. 

Comment  date:  February  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidCon  Power  Serrices  Corp.  and 
K  N  Services,  Inc. 

(Docket  No.  EC98-25-000) 

Take  notice  that  on  January  20. 1998. 
MidCon  Corp.,  and  K  N  Servi£»s.  Inc.. 
both  brokers  and  marketers  of  electric 
power,  filed  a  reouest  for  approval  of 
the  disposition  of  the  jurisdictional 
assets  of  MidCon  Powf  r  Services  Corp.. 
to  K  N  Energy,  Inc.,  and  the  indirect 
merger  of  the  jurisdictional  facilities  of 
MidCon  Power  Services  Corp..  and  K  N 
Services.  Inc.  that  may  result  from  the 
disposition,  and  a  notice  of  change  in  • 
status  relating  to  the  transaction. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Potomac  Electric  Power  Company  v. 
Alle^ny  Power  System,  West  Penn 
Power  Company,  Mongahela  Power 
Company,  the  Potomac  Edison 
Company 

(Docket  No.  EL98-17-000| 

Take  notice  that  on  January  21, 1998. 
Potomac  Electric  Power  Company 
tendered  for  filing  a  Complaint  against 
the  Allegheny  Power  System  and  its 
operating  utility  subsidiaries. 

Comment  date:  February  25, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  25. 1998. 

11.  Energy  Services,  Inc. 

[Docket  No.  EL9»-18-000| 

Take  notice  that  on  January  16, 1998. 
Energy  Services.  Inc..  on  behalf  of 
Energy  Gulf  States  Inc.  (EGSI).  tendered 
for  filing  a  petition  for  waiver  of  the 
Commission's  fuel  clause  regulations  to 
allow  EGSI  to  pass  through  its 
wholesale  FAC  the  costs  associated  with 
a  License  and  Option  Agreement 
between  EGSI  and  Southern  Gulf 
Railway  Company  regarding  access  to  a 
railroad  spur  connecting  EGSI's  Nelson 
Coal  Unit  No.  6.  generating  plant  with 
Southern  Pacific  Raihroad  Company. 

Comment  date:  February  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pnblk  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-1320-001] 

Take  notice  that  on  December  24. 
1997.  Public  Service  Electric  and  Gas 


Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Unitil  Power  Corp. 

(Docket  No.  ER98-1 194-000] 

Take  notice  that  on  December  23. 
1997,  Unitil  Power  Corp.  (UPC), 
tendered  for  filing  three  service 
agreements  between  UPC  and  Green 
Mountain  Power,  Inc.,  New  England 
Power  Company,  and  New  Energy 
Ventures  for  service  under  UPC's     . 
Market-Based  Power  Sales  Tariff.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  September  25, 1997,  in 
Docket  No.  ER97-246(M)00. 

UPC  requests  an  effective  date  of 
November  23. 1997.  for  Green  Mountain 
Power,  Inc..  and  New  England  Power 
Company,  and  an  effective  date  of 
December  26. 1997.  for  New  Energy 
Ventures. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Upper  Peninsula  Power  Company 

[Docket  No.  ER98-1 244-000] 

Take  notice  that  on  December  29, 
1997,  Upper  Peninsula  Power  Company, 
tendered  for  filing  a  Service  Agreement 
for  Non-Finn  Point-to-Point 
Transmission  Service  under  its  open 
access  transmission  service  tariff  for 
service  to  Wisconsin  Electric  Power 
Company.  UPPCO  proposes  to  make  the 
service  agreement  effiective  as  of 
February  23, 1998. 

Comment  date:  February  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinei]gy  Services,  Inc. 

(Dockot  No.  ER98-124S-000) 

Take  notice  that  on  December  30, 
1997.  Qnergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
TransmissicHi  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and 
Entergy  Power  MariLOting  Corp. 
(Entergy). 

Cinergy  and  Entergy  are  requesting  an 
effective  date  of  December  22. 1997. 

Comment  date:  February  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Long  Island  Lighting  Company 

[Docket  No.  ER96-1246-000] 

Take  notice  that  on  December  30, 
1997,  Long  Island  Lighting  Company 
(ULCO),  filed  Service  Agreements  for 
Non-Firm  Point-to-Point  Transmission 


Service  between  ULCO  and  KIAC 
Partners  (Transmission  Customer). 

The  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  open  access  transmission  tariff 
filed  on  July  9. 1996.  in  Docket  No. 
OA96-3&-^00. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
December  5. 1997,  for  the  Service 
Agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customer. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consumers  Energy  Company 

[Docket  No.  ER98-12^^ir000] 
Take  notice  that  on  December  30. 

1997,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
unexecuted  Service  Agreement  for 
Network  Integration  Transmission 
Service  with  the  Municipal  Cooperative 
Coordinated  Pool  for  service  during 

1998.  A  copy  of  the  filing  was  served  on 
the  Michigan  Public  Service 
Commission,  Michigan  Public  Power 
Agency  and  Wolverine  Power  Supply 
Cooperative. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consumers  Enei^  Company 

[Docket  No.  ER98-1 248-000] 

Take  notice  that  on  December  30, 
1997,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
unexecuted  Transmission  Service 
Agreement  with  the  Lansing  Board  of 
Water  &  Light  (Lansing).  The  filed 
Service  Agreement  makes  available  non- 
firm  point-to-point  transmission  service. 
A  copy  of  the  filing  was  served  upon 
Lansing  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-1 249-000] 

Take  notice  that  on  December  30. 
1997.  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  The 
Connecticut  Light  and  Power  Company. 
Western  Massachusetts  Electric 
Company,  Holyoke  Water  Power 
Company  (including  Holyoke  Power 
and  Electric  Company),  and  PubUc 
Service  Company  of  New  Hampshire, 
tendered  for  filing  pursuant  to  §  205  of 
the  Federal  Power  Act  and  18  CFR  35.13 


of  the  Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Citizens  Power  Sales. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Citizens  Power 
Sales. 

NUSCO  requests  that  the  rate 
schedule  change  become  effiective  on 
January  1. 1998. 

Comment  date:  Februrary  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  Corporation 

[E)ocket  No.  ER9S-1 2 50-000] 

Take  notice  that  on  December  30, 
1997.  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  non- 
firm  point-to-point  transmission  service 
and  a  service  agreement  providing  for 
firm  point-to-point  transmission  service 
to  AIG  Trading  Corporation  (AIG). 
pursuant  to  its  open  access  transmission 
tariff.  Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  agreement 
to  become  effective  on  December  31, 
1997. 

Comment  date:  February  9,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-1 251-000) 

Take  notice  that  on  December  30, 
1997.  Southern  Company  Services.  Inc., 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (Southern 
Companies),  filed  a  Service  Agreement 
by  and  among  itself,  as  agent  for 
Southern  Companies,  Southern 
Companies  and  East  Kentucky  Power 
Cooperative,  Inc.  (East  Kentucky), 
pursuant  to  which  Southern  Companies 
will  make  wholesale  power  sales  to  East 
Kentucky  for  a  term  in  excess  of  one  (1) 
year. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

[Docket  No.  ER9a-l  253-000] 

Take  notice  that  on  December  30. 
1997,  Ulinois  Power  Company  (IP), 
tendered  for  filing  a  revised  Schedule  D 
to  its  Amended  and  Restated  Power 
Coordination  Agreement  with  Soyland 
Power  Cooperative,  Inc. 

Comment  date:  February  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Commonwealth  Edison  Company 

(Docket  No.  ER9a-1254-O00] 

Take  notice  that  on  December  30, 
1997.  Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  three 
Service  Agreements  establishing  Avista 
Energy.  Inc.  (AVI),  Plum  Street  Energy 
Marketing.  Inc..  (PSEM).  and  Tenaska 
Power  Services  Co.  (TPS),  as  non-firm 
transmission  customers  imder  the  terms 
of  ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
December  30, 1997,  for  the  service 
agreements,  and  accordingly  seeks 
waiver  of  the  Conunission's 
requirements.  Copies  of  this  filing  were 
served  upon  PSEM,  TPS,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  February  9,  1998,  in 
accordance  with  Standeird  Paragraph  E 
at  the  end  of  this  notice. 

24.  Entei;gy  Services.  Inc. 

(Docket  No.  ER9S-1255-000] 

Take  notice  that  on  December  30, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Entergy  Arkansas), 
Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi. 
Inc..  and  Entergy  New  Orleans,  Inc. 
(collectively,  the  Entergy  Operating 
Companies),  tendered  for  filing  a  Firm 
Point-To-Point  Transmission  Service 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  Entergy  Services,  as 
agent  for  Entergy  Arkansas. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Constellation  Power  Source,  Inc. 

(Docket  No.  ER98-1256-0001 

Takd  notice  that  on  December  30. 
1997,  constellation  Power  Source,  Inc. 
(CPS),  tendered  for  filing  a  letter  from 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  CPS  had  completed  all  the  steps  for 
pool  membership.  CPS  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

CPS  requests  an  effective  date  of 

December  31,  1997,  for  the  proposed 
amendment.  Accordingly,  CPS  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shovtm. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee  and 
WSPP's  General  Counsel. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  Tucson  Electric  Power  Company 

(Docket  No.  ER9*-1 257-0001 

Take  notice  that  on  December  30, 
1997.  Tucson  Electric  Power  Company 
(TEP).  tendered  for  filing  the  following 
service  agreements  for  firm  point-to- 
point  transmission  service  under  Part  II 
of  its  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-140-00P.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreements  to  become  effective 
as  of  the  earliest  date  service 
commenced  under  the  agreements.  The 
details  of  the  service  agreements  are  as 
follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc..  dated 
December  1. 1997.  Service  under  this 
agreement  commenced  on  December  1. 
1997. 

2.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc..  dated 
December  1.  1997.  Service  under  this 
agreement  commenced  on  December  1 , 
1997. 

3.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing.  Inc.,  dated 
December  1, 1997.  Service  under  this 
agreement  commenced  on  December  1 , 
1997. 

4.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
PacifiCorp  dated  December  1. 1997. 
Service  under  this  agreement 
commenced  on  December  1,  1997. 

Comment  date:  February  9.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Toledo  Edison  Company 

(Docket  No.  ER98-1258-O00I 

Take  notice  that  on  December  30, 
1997.  The  Toledo  Edison  Company  filed 
an  Amendment  to  the  Interconnection 
and  Service  Agreement  between  The 
Toledo  Edison  Company  and  American 
Municipal  POwer-Ohio,  Inc..  Toledo 
Rate  Schedule  FERC  No.  34,  dated  May 
1, 1989,  to  amend  Service  Schedules  A, 
B,  C. ).  and  K. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Boston  Edison  Company 

(Docket  No.  ER9S-1 259-000} 

Take  notice  that  on  December  30, 
1997.  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8.  FERC  Order  No.  888  Tariff  (Tariff),  for 
Cinergy  Services,  Inc.,  (Cinergy).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
December  1,  1997. 


Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Qnergy  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services,  Inc. 

(Docket  No.  ER9S-1 260-0001 
Take  notice  that  on  December  30. 

1997,  Qnergy  Services.  Inc.  tCinergy). 

tendered  for  filing  a  service  agreement 

under  Cinergy's  Open  Access 

Transmission  Service  Tariff  (the  Tariff). 

entered  into  between  Cinergy  and 

Entergy  Power  Marketing  Corp.. 

(Entergy). 
Cinergy  and  Entergy  are  requesting  an 

effective  date  of  December  22, 1997. 
Comment  date:  February  9, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

30.  The  Washington  Water  Power 
Company 

(Docket  No.  ER98-1 262-000) 

Take  notice  that  on  December  31, 
1997,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Service 
Agreement  for  Short-Term  Firm  Point- 
To-Point  Transmission  Service  and 
Non-Firm  Point-To-Point  Transmission 
Service  with  Avista  Energy,  Inc.  WWP 
requests  that  the  Service  Agreement  be 
given  an  effective  date  of  December  23. 
1997. 

Copies  of  this  filing  have  been 
provided  to  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Idaho  Public  UtiUties  Commission. 

Comment  date:  February  9.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  New  Energy  Ventures;  L.L.C 

(Docket  No.  ER98-1 263-000) 

Take  notice  that  on  December  31. 
1997,  New  Energy  Ventures.  LL.C 
iNEV  LLC),  submitted  for  filing  a  letter 
from  the  Executive  Committee  of  the 
Western  Systems  Power  Pool  (WSPP). 
indicating  that  NEV  LLC  has  satisfied 
the  requirements  for  WSPP 
membership.  Accordingly,  JMEV  LLC 
requests  that  the  Commission  amend  the 
WSPP  Agreement  to  include  it  as  a 
member. 

NEV  LLC  requests  waiver  of  the  60- 
day  prior  notice  requirement  to  permit 
its  membership  in  the  WSPP  to  become 
effective  as  of  December  31, 1997,  the 
date  of  filing. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-1 264-000) 

Take  notice  that  on  December  31, 
1997,  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  executed  service  agreements 
under  the  AEP  Companies'  Power  Sales 
Tariff.  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  1. 
1995,  and  has  been  designated  AEP 
Companies'  FERC  Electric  Tariff  First 
Revised  Volume  No.  2.  AEPSC 
respectfully  requests  the  Commission  to 
permit  this  service  agreement  to  become 
effective  upon  60  days  notice  (March  1, 
1998). 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Viivinia  and  West  Virginia. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  FirstEnergy  System 

(Docket  No.  ER98-126S-O00) 

Take  notice  that  on  December  31, 
1997,  FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for, 
Carolina  Power  k  Light  Company. 
ConAgra  Energy  Services,  Incorporated, 
Vitol  Gas  &  Electric,  LLC,  Wisconsin 
Electric  Power  Company. 
Commonwealth  Edison  Company,  and 
GPU  Energy,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  December  3, 
1997. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER98-126&-000) 

Take  notice  that  on  December  31. 
1997.  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  Modification 
AGOG  to  Contract  No.  DE-ACG3- 
97SF21478  the  Special  Facilities 
Agreement  for  the  Installation. 
Operation  and  Maintenance  of  Parallel 
Interconnection  Facilities  for  the 
Lawrence  Livermore  National 
Laboratory  (Modification)  between 
PG&E  and  the  United  States  of  America, 
Department  of  Energy,  Oakland 
Operations  Office  (DOE/OAK). 

The.purpose  of  the  Modification  is  to 
assign  Contract  No.  DE-AC03- 
97SF21478  to  the  April  8. 1997.  Special 


Federal  Regirter  /  Vol.  63,  No.  21  /  Monday,  February  2,  1998  /  Notices 


5375 


Facilities  Agreement  (Agreement),  and 
to  obligate  funds  for  this  Agreement.  All 
other  terms  and  conditions  will  remain 
unchanged.  Copies  of  this  filing  have 
been  served  upon  IX)E/OAK.  Western 
and  the  CPUC. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 268-000) 

Take  notice  that  on  December  31, 
1997.  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Purchase  and 
Sales  Agreement  between  LG&E  and 
CMS  Marketing,  Services  &  Trading 
Company  under  ^te  GSS. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-l  269-000) 

Take  notice  that  on  December  31, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E).  tendered  for  filing 
copies  of  a  Service  Agreement  between 
LG&E  and  City  Water,  Light  and  Power. 
Springfield.  Illinois  under  Rate  GSS. 

Comment  date:  February  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9d-1270-000j  - 

Take  notice  that  on  December  31, 
1997.  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Service 
Agreement  between  LG&E  and  Plum 
Street  Energy  Marketing  tmder  Rate 
GSS. 

Comment  date:  Februar>-  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 271-000) 

Take  notice  that  on  December  31. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Purchase  and 
Sales  Agreement  between  LG&E  and 
Engage  Energy  US,  L.P.,  under  Rate 
GSS. 

Comment  date:  February  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


39.  Louisville  Gas  and  Electric 
Qmqiany 

(Docket  No.'ER9»-1272-O00) 

Take  notice  that  on  December  31. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Service 
Agreement  between  LG&E  and  Hoosier 
Enei^gy  under  Rate  GSS. 

Comment  date:  February  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9»-1 273-000] 

Take  notice  that  on  December  31. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Purchase  and 
Sales  Agreement  between  LG&E  and 
Constellation  Power  Source,  Inc..  under 
Rate  GSS. 

Comment  date:  February  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-l  274-000) 

Take  notice  that  on  December  31. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E).  tendered  for  filing 
copies  of  an  unexecuted  Purchase  and 
Sa)es  Agreement  between  LG&E  and 
Market  Responsive  Energy.  Inc..  under 
Rate  GSS. 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 275-000) 

Take  notice  that  on  December  31, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Service 
Agreement  between  LG&E  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  February  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Deborah  Ann  Beck 

[Docket  No.  ID-3120-000) 

Take  notice  that  on  December  2, 1997, 
Deborah  Ann  Beck  (Applicant), 
tendered  for  filing  an  application  under 
Section  3.05(b)  of  the  Federal  Power  Act: 
Director  St.  Joseph  Light  &  Power 

Company 
Senior  Vice  President,  Insurance 

Operations:  The  Northwestern  Mutual 

Life  Insurance  Company 

Comment  date:  February  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
2G426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
I»ractice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  Al)  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Gapies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera. 

Acting  Secretary.  •— 

(FR  Doc.  98-2425  Filed  1-30-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Land  and  Waters 

lanuary  27. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Land  and  Waters. 

b.  Project  No.:  2354-054. 

c.  Date  Filed:  September  25. 1997. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  North  Georgia. 

/.  Location:  The  proposed  facilities  are 
located  on  Lake  Burton  on  the  Tallulah 
River  in  Rabun  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Larry  Wall, 
Georgia  Power  Company,  Bin  2002G. 
333  Piedmont  Avenue,  N.E.,  Atlanta, 
GA  30308-3374,  (404)  526-2054. 

J.  FERC  Contact:  Jon  Co&ancesco, 
(202) 219-0G79. 

/.  Comment  Date:  March  5, 1998. 

k.  Description  of  Project:  Georgia 
Power  Company,  licensee  for  the  North 
Georgia  Project,  proposes  to  grant 
permission  to  Cherokee  Marina,  Inc.  to 
install  12  covered,  boat  slips  adjacent  to 
Cherokee  Marina,  Inc.'s  existing  boat 
storage  facilities  located  on  Lake  Burton. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 
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B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
taice,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particuleu' 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  Tilings  must  bear  in 
all  capital  letters  the  title 
'•COMME>JTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  •PROTEST",  or 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
Rling  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  Tiling  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Unwood  A.  WaHon,  Jr., 
Acting  Secretary. 

|FR  Doc  98-2428  Filed  1-30-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

F«d«ral  EiMrgy  Regulatory 
Conwntoslon 

Nottca  of  A— thtic  Flow  Releaee  Plan 
Pursuant  to  Artlcia  409  of  tha  LIcanaa 

January  27. 1908. 

Take  notice  that  the  following 
hydroelectric  application  has  been  Rled 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Aesth^c 
Flow  Release  Plan  pursuant  to  Article 
409  of  license. 

b.  Project  No:  2354-059. 

c.  Date  Filed:  January  2, 1998. 

d.  Applicant:  Georgia  Povrer 
Company. 

e.  Name  of  Project:  North  Georgia 
Project. 

/.  Project  location:  Flows  will  be 
released  through  Tallulah  Gorge  State 
Park  in  Habersham  and  Rabun  Counties, 
Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael 
Phillips.  Georgia  Power  Company,  333 
Piedmont  Avenue-Bin  10170,  Atlanta, 
GA  30308-3374,  (404)  506-2392. 

I.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

/.  Comment  Date:  March  12, 1998. 

k.  Description  of  Project:  Georgia 
Power  Company,  licensee  for  the  North 
Georgia  Project,  has  filed  an  aesthetic 
flow  plan  pursuant  to  article  409  of  the 
project  license  issued  on  October  3, 
1996.  The  filed  plan  proposes  aesthetic 
now  releases  for  28  days  during  the 
year.  As  proposed,  the  flows  will  occur 
on  weekend  days  during  spring  and  late 
summer.  During  the  month  of  October, 
the  flows  will  be  released  on 
Wednesdays  and  Fridays,  with  the 
exception  of  the  last  week «f  the  month 
when  the  flows  will  be  released  on 
weekend  days. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Doomients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  t>e  filed  by  providing 
the  original  and  the  number  of  copies 


provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fiom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  WatMm,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-2429  Filed  1-30-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Waatam  Araa  Powrar  Administration 

Opan  Accaaa  Tranamiaaion  Sarvica 
Tariff;  Corraction 

AOENCY:  Western  Area  Power 
Administration,  IX)E. 
ACTION:  Notice;  Correction. 

SUMMARY:  The  Western  Area  Power 
Administration  published  a  document 
in  the  Federal  Register  of  January  6. 
1998,  adopting  its  Open  Access 
Transmission  Service  Tariff  (Tariff).  The 
document  contains  errors  which  need  to 
be  corrected. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  J.  Harris,  Power  Marketing 
Manager,  Upper  Great  Plains  Region. 
Western  Area  Power  Administration. 
P.O.  Box  35800,  Billings,  MT  59107- 
5800.  (406)  247-7394 
Mr.  Dave  Sabo.  CRSP  Manager,  CRSP 
Customer  Service  Center,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Salt  Lake  City,  UT  84147- 
0606,  (801)  524-5493 
Mr.  Anthony  H.  Montoya,  Power 
Marketing  Manager,  Desert  Southwest 
Region,  Western  Area  Power 
Ac^inistration.  P.O.  Box  6457, 
Phoenix.  AZ  85005-6457.  (602)  352- 
2789 
Mr.  James  D.  Keselburg.  Power 
Marketing  Manager.  Rocky  Mountain 
Region.  Western  Area  Power 
Administration,  P.O.  Box  3700, 
Loveland.  CO  80539-3003.  (970)  490- 
7370 
Ms.  Zola  Jackson.  Power  Marketing 
Manager,  Sierra  Nevada  Region. 


Western  Area  Power  Administration. 
114  Parkshore  Drive,  Folsom.  CA 
95630-4710.  (916)  353-4421 
Mr.  Robert  Fullerton.  Corporate 
Communications  Office.  Western  Area 
Power  Administration.  Post  Office 
Box  3402.  Golden,  CO  80401-0098, 
(303)  275-2700 

Corrections 

In  the  Federal  Register  issue  of 
January  6, 1998.  in  FR  Doc.  98-128,  on 
page  524,  in  the  eighth  paragraph  of  the 
left  column,  replace  "them"  with  "the 
Transmission  Customer".  The  section 
will  then  read: 

Comment:  Several  commentors 
strongly  encouraged  the  inclusion  of 
transmission  losses  in  Sections  15.7  and 
28.5  of  the  Tariff  and  that  the  associated 
section  in  the  applicable  Service 
Agreements  be  removed,  thus  providing 
the  Transmission  Customer  with  some 
reasonable  assurance  that  these  factors 
will  be  applied  in  a  non-discriminatory 
and  comparable  manner. 

In  the  Federal  Register  issue  of 
January  6, 1998,  in  FR  Doc.  98-128.  on 
page  524.  in  the  first  paragraph  of  the 
middle  column,  ninth  line,  insert 
"Transmission  Customer"  after 
"Regional  Offices(s)"  and  before  "s". 
Also  delete  the  "(s)"  from  "Regional 
Offices(s)".  The  section  will  then  read: 

Response:  Since  this  is  a  Western- 
wide  document  and  transmission  loss 
factors  are  calculated  separately  for  each 
Transmission  System.  Sections  15.7  and 
28.5  of  the  pro  forma  tariff  were 
modified  to  allow  the  applicable 
transmission  loss  percentages  to  be 
included  in  the  Regional  Office  specific 
Service  Agreements.  Each  of  Western's 
Regional  Offices  periodically  modifies 
its  Transmission  System  loss  factors 
based  on  system  losses  and  all  of  its 
Regional  Office{s)  Transmission 
Customers  are  subject  to  these  loss 
factors. 

In  the  Federal  Register  issue  of 
January  6, 1998.  in  FR  Doc.  98-128.  on 
page  554.  in  the  third  column  the 
sentence  in  brackets  immediately  above 
paragraph  14.0  that  reads  "(This  section 
will  be  included  as  appropriate  at  the 
Transmission  Provider's  discretion)" 
appears  to  relate  to  paragraph  13.0.  but 
actiially  applies  to  paragraph  14.0.  The 
sentence  in  brackets  should  be 
separated  from  paragraph  13.0  with  a 
line  return.  Once  separated,  paragraphs 
13.0  and  14.0  will  read  as  foUows: 

13.0    Charges  for  Service:  Charges  for 
Firm  Point-to-Point  Transmission 
Service  and  associated  Ancillary 
Services  shall  be  calculated  in 
accordance  with  {Rate  Schedules) 
attached  hereto  and  made  a  part  of  this 
Service  Agreement.  The  rates  or  rate 


methodology  used  to  calculate  the 
charges  for  service  under  that  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 
[This  section  will  be  included  as 
appropriate  at  the  Transmission 
p'rovider's  discreticm] 

14.0    Independent  System  Operator: 
The  Parties  understand  that  the 
Transmission  Provider  may  join  an 
independent  system  operator  under 
Commission  jurisdiction.  In  the  event 
the  Transmission  Provider  either  joins 
or  is  required  to  conform  to  protocols  of 
the  independent  system  operator,  the 
Parties  agree  that  the  Transmission 
Provider  either  may  (1)  make  any 
changes  necessary  to  conform  to  the 
terms  and  conditions  required  by 
Commission  approval  of  the 
independent  system  operator,  or  (2) 
terminate  this  Service  Agreement  by 
providing  a  one-year  written  notice  to 
the  Transmission  Customer. 

In  the  Federal  Registo-  issue  of 
January  6. 1998.  in  FR  Doc.  98-128.  on 
page  555,  in  the  middle  column  the 
sentence  in  brackets  immediately  above 
paragraph  13.0  that  reads  "(This  section 
will  be  included  as  appropriate  at  the 
Transmission  Provider's  discretion)" 
appears  to  relate  to  paragraph  12.0,  but 
actually  applies  to  paragraph  13.0.  The 
sentence  in  brackets  should  be 
separated  fitim  paragraph  12.0  with  a 
line  return.  Once  separated,  paragraphs 
12.0  and  13.0  will  read  as  follows: 

12.0    Charges  for  Service:  Charges  for 
Non-Firm  Point-to-Point  Transmission 
Service  and  associated  Ancillary 
Services  shall  be  calculated  in    * 
accordance  with  (Rate  Schedules] 
attached  hereto  and  made  a  part  of  this 
Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  that  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 
(This  section  will  be  included  as 
appropriate  at  the  Transmission    - 
F^vider's  discretion] 

13.0    Independent  System  Operator: 
The  Parties  understand  that  the 
Transmission  Provider  may  join  an 
independent  system  operator  under 
Commission  jurisdiction.  In  the  event 
the  Transmission  Provider  either  joins 
or  is  reqiured  to  conform  to  protocols  of 
the  independent  system  operator,  the 
Parties  agree  that  die  Transmission 
Provider  either  may  (1)  make  any 
changes  necessary  to  conform  to  the 
terms  and  conditions  required  by 
Commission  approval  of  the 
independent  system  operator,  or  (2) 
terminate  this  Service  Agreement  by 


providing  a  one-year  written  notice  to 
the  Transmission  Customer. 

In  the  Federal  Register  issue  of 
January  6, 1998,  in  FR  Doc.  98-128,  on 
page  556,  in  the  third  column  the 
sentence  in  brackets  immediately  above 
paragraph  11.0  that  reads  "(This  section 
will  be  included  as  appropriate  at  the 
Transmission  Provider's  discretion]" 
appears  to  relate  to  paragraph  10.0,  but 
actually  applies  to  paragraph  11.0.  The 
sentence  in  brackets  should  be 
separated  with  line  return  from 
paragraph  10.0.  Once  separated, 
paragraphs  10.0  and  11.0  will  read  as 
follows: 

10.0    Charges  for  Service:  Charges  for 
associated  Ancillary  Services  shall  be 
calculated  in  accordance  with  [Rate 
Schedule]  attached  hereto  and  made  a 
part  of  this  Service  Agreement.  The 
rates  or  rate  methodology  used  to 
calculate  the  charges  for  service  under 
that  schedule  were  promulgated  and 
may  be  modified  pursuant  to  applicable 
Federal  laws,  regulations  and  policies. 
tThis  section  will  be  included  as 
appropriate  at  the  Transmission 
Ptovider's  discretion] 

11.0    Independent  System  Operator: 
The  Parties  understand  that  the 
Transmission  Provider  may  join  an 
independent  system  operator  under 
Commission  jurisdiction.  In  the  event 
the  Transmission  Provider  either  joins 
or  is  required  to  conform  to  protocols  of 
the  independent  system  operator,  the 
Parties  agree  that  the  Transmission 
Provider  either  (1)  may  make  any 
changes  necessary  to  conform  to  the 
terms  and  conditions  required  by 
Commission  approval  of  the 
independent  system  operator,  or  (2) 
terminate  this  Service  Agreemmt  by 
providing  a  one-year  written  notice  to 
the  Transmission  Customer. 

In  the  Federal  Register  issue  of 
January  6, 1998,  in  FR  Doc.  98-128.  on 
page  557.  in  the  first  column  in  the 
language  included  in  Attachment  G, 
there  is  an  xmnecessary  gap  between  the 
words  "UGPR)  Network  Integration"  . 
and  "Transmission  provided  .  .  ." 
What  looks  like  the  final  paragraph  of 
Attachment  G,  is  actually  not  supposed 
to  be  a  separate  paragraph  at  all.  It  is  the 
remainder  of  the  alternative  language  to 
be  used  only  by  the  Upper  Great  Plains 
Region,  which  begins  with  the  words 
"Network  Integration  Transmission 
provided  by  the  .  .  ."  The  paragraph 
should  read  as  follows: 

(Alternative  language  to  be  used  only 
by  UOPR)  Networit  Integration 
Transmission  provided  by  the 
Transmission  Provider  will  be  subject  to 
all  operating  and  scheduling  procedures 
and  protocols  of  the  Mid-Continent  Area 
Power  Pool  (MAPP)  as  stated  in  the 
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MAPP  Restated  Agreement  and  the 
MAP?  Operating  Handbook  as  existing 
and  as  may  be  amended,  superseded  or 
replaced.  The  Transmission  Provider 
will,  therefore,  not  enter  into  a  separate 
Network  Operating  Agreement  with 
each  Network  Customer. 

In  the  Federal  Register  issue  of 
January  6,  1998,  in  PR  Doc.  98-128,  on 
page  558  in  the  third  column,  third  and 
last  paragraphs,  each  reference  to 
"Western  Regional  Transmission 
Group"  and  "Southwest  Regional 
Transmission  Group"  should  be 
replaced  with  "Western  Regional 
Transmission  Association"  and 
"Southwest  Regional  Transmission 
Association"  respectively. 

In  the  Federal  Register  issue  of 
January  6. 1998,  in  FR  Doc.  98-128,  on 
page  559  in  the  first  column,  third  and 
sixth  paragraphs,  each  reference  to 
"Western  Regional  Transmission 
Group"  should  be  replaced  with 
"Western  Regional  Transmission 
Association". 

In  the  Federal  Register  issue  of 
January  6. 1998,  in  FR  Doc.  98-128.  in 
the  section  that  begins  in  the  third 
column,  last  paragraph  on  page  558  and 
concludes  in  the  first  column  on  page 
559  the  following  sentence  should  have 
been  included  in  the  section,  "For  the 
purpose  of  implementing  this  Tariff, 
references  in  the  Tariff  to  "deliveries  of 
long-term  firm  capacity  and  energy" 
include  the  deliveries  of  Boulder 
Canyon  Project  electric  service  over  the 
DSR  Transmission  System."  The  section 
should  read  as  follows: 

Desert  Southwest  Region 

The  Desert  Southwest  Region  (DSR) 
manages  transmission  facilities  in  the 
states  of  Arizona,  California,  and 
Nevada.  The  DSR  transmission  facilities 
are  interconnected  with  transmission 


facilities  of  several  non-Federal  entities. 
DSR  is  a  member  of  the  Southwest 
Regional  Transmission  Group  and  the 
Western  Regional  Transmission 
Association  and  its  system  is  operated 
in  the  WSCC.  For  the  purpose  of 
implementing  this  Tariff  Uie 
transmission  fodlities  of  the  Parker^ 
Davis  Projects  and  the  Pacific 
Northwest-Padfic  Southwest  Intertie 
Project  will  be  utilized.  For  the  purpose 
of  implementing  this  Tariff,  references 
in  the  Tariff  to  "deliveries  of  long>term 
firm  capadty  and  energy"  include  the 
deliveries  of  Boulder  Canyon  Project 
electric  service  over  the  DSR 
Transmission  System.  DSR  manages  a 
control  area  operations  center  through 
its  Desert  Southwest  Regional  Office 
located  in  Phoenix,  Arizona. 

The  DSR  application  processing  fee 
will  be  $1,700. 

Dated:  January  16. 1998. 
Michael  S.  Haokayio. 
Acting  Administrator. 
IFR  Doc.  98-2472  Filed  1-30-98;  8:45  am] 


FOR  RMTHER  MFOmUTION  CONTACT: 
James  D.  Ciattina,  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103. 
Room  202.  John  C  Stennis  Space 
Center.  Stennis  Space  Center.  MS 
39529-6000  at  (228) 688-3726. 

8UPPLBiB«TARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  at 
the  Adam's  YAaA.  Hotel.  Mobile, 
Alabama.  The  committee  will  meet  firom 
1:00  p.m.  to  5:00  p.m.  on  February  25 
and  from  9:00  a.m.  to  3:00  p.m.  on 
February  26.  Agenda  items  will  include: 
Organizational  Changes;  Spedal 
Federal/State/Local  Program  Reports; 
Legislative  Program  Briefing:  Focus 
Team  and  Committee  Membership 
Status  and  Bylaws;  Program  Area  Status 
Reviews;  Support  Committees  and 
Teams  Reports:  and  Special  Activity 
Reports. 

The  meeting  is  open  to  the  public. 
JasMS  D.  Giattina. 
Director,  Gulf  of  Mexico  Program. 
[FR  Doc  98-2488  Filed  1-30-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6W8-20] 

Gulf  of  Mexico  Program  Management 
Commltlee  Meeting 

aqoicy:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 

summary:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  at  the  Adam's  Mark  Hotel, 
Mobile,  Alabama. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunahine  Act  Meeting 

January  28, 1998. 

Deletion  of  Agenda  Items  From  January 
29th  Open  Meeting 

The  following  items  have  been 
deleted  from  the  list  of  agenda  items 
scheduled  for  consideration  at  the 
January  29. 1998.  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notices  of  January  22. 1998  and  January 
23. 1998. 


Rent  No. 


Bureau 


Office  o4  Engineering  and  Technology 


Subiact 


TWe:  Advanced  Television  Systems  and  Their  Impact  Upon  the  Existing  Television 
Broadcast  Service  (MM  Docket  No.  87-268).  Summary:  The  Commisaion  wW  con- 
sider petitions  lor  reoonsidaralion  filed  in  response  to  the  Commisaion's  Fifth  Report 
and  Oder  in  the  dqital  tatavision  procaedkig. 

Title:  Advanced  Television  Systems  and  Their  Impact  Upon  the  Existing  Television 
Broadcast  Service  (MM  Docket  No.  87-268). 

Summary:  The  Commisaton  wM  consider  petitions  for  reconsideratfon  filed  In  response 
to  the  Commission's  Sixth  Report  and  Oder  regardbig  aNotmant  of  chwmals  tor  do- 
tal television. 


Federal  Communications  Commission. 
WilUaa  F.  Catoo. 
Deputy  Secretary. 

IFR  Doc.  98-2585  Filed  1-29-98;  12:14  pm) 
•ris-et-» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  of  1974:  Syrtama  of 
Recorda 

AQSCY:  Federal  Communications 
Commission  (FCC). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C  552a(e)(ll)).  the 
FCC  is  issuing  notice  of  our  intent  to 
amend  the  system  of  records  entitled  the 
Pay.  Leave,  and  Travel  Records-^CC/ 
Central  1,  to  include  new  routine  uses. 


We  invite  public  comment  on  this 
publication. 

DATES:  Written  comments  on  the 
proposed  amended  system  shoiild  be 
received  by  March  4. 1998.  Office  of 
Management  and  Budget,  which  has 
oversight  responsibility  under  the 
Privacy  Act  to  review  the  system  may 
submit  comments  on  or  before  March 
16. 1998.  The  amended  system  shall  be 
effective  without  further  notice  on 
March  16. 1998,  tmless  the  FCC  receives 
comments  that  would  require  a  contrary 
determination.  As  required  by  5  U.S.C. 
552a(o)  of  the  Privacy  Act.  the  FCC 
submitted  reports  on  this  amended 
system  to  both  houses  of  Congress. 
AOOflESSES:  Comments  should  be 
mailed  to  Judy  Boley,  Privacy  Act 
Officer,  Performance  Evaluation  and 
ReocMds  Management.  Room  234.  FOC, 
1919  M  Street,  NW,  Washington.  DC 
20554.  Written  comments  will  be 
available  for  inspection  at  the  above 
address  betwreen  9  a.m.  and  4  p.m.. 
Mcmday  tfaiougjh  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley,  Privacy  Act  Officer.  Performance 
Evaluation  and  Records  Management. 
Room  234. 1919  M  Street.  NW, 
Washington.  DC  20554.  Telephone 
number,  (202)  418-0214  or  via  internet 
at  jboleyOfccgov. 

SUPPLBCNTARY  INFORMATION:  Pursuant 
to  the  Pub.  L.  104-193.  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  the  FCC  will 
disclose  data  from  its  Pay.  Leave,  and 
Travel  Records  to  the  Office  of  Child 
Support  Enforcement.  Administration 
for  Children  and  Families.  Department 
of  Health  and  Human  Services  for  use 
in  the  National  Database  of  New  Hires, 
part  of  the  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System.  DHHS/OCSE  No.  09-90-0074. 
A  description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2. 1997). 

FPLS  is  a  computeriwd  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1. 1997. 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  imemployment 
compensation  benefits.  On  October  1, 
1998.  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 


child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  coimtry. 
If  tile  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 

When  individuals  are  hired  by  the 
FCC.  we  may  disclose  to  the  FPLS  their 
names,  social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire, 
and  information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  seciuity  numbers,  and 
quarterly  earnings  of  each  FCC 
^employee,  within  one  month  of  the  end 
of  ue  quarterly  reporting  period. 

Information  submitted  by  the  FCC  to 
the  FPLS  will  be  disclosed  by  the  Office 
of  Child  Support  Enforcement  to  the 
Social  Seciuity  Administration  for 
verification  to  ensure  that  the  social 
security  niunber  provided  is  correct. 
The  data  disclosed  by  FCC  to  tiie  FPLS 
will  also  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the 
Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return. 

Accordingly,  the  Pay,  Leave,  k  Travel 
Records  system  notice  originally 
published  in  the  Federal  Register  on 
May  18, 1992,  57  FR  21091  is  amended 
as  set  forth  below.  Routine  uses  of 
records  maintained  in  the  system, 
including  categories  of  users  and  the 
purposes  of  such  uses: 

9.  The  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  may  be 
disclosed  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
piupose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 

FCC/Central— 1 


svsraii 
Pay.  Leave,  and  Travel  Records. 


SYSTBi  location: 

Personnel  Resources  Division. 
Associate  Managing  Director — ^Human 
Resources  Management;  Financial 
Management  Division;  Associate 
Managing  Director — Operations;  Office 
of  Managing  Director;  administrative 
offices  of  the  Federal  Communications 
Commission  (FCC),  1919  M  Street,  NW, 
Washington.  DC  20554;  and  FCC  field 
offices.  (See  FCC  telephone  directory  for 
field  office  addresses.) 

CATEQORCB  OF  BCNVDUALS  COVERa  aY  THE 
SYSTBK 

All  Commission  employees. 
CATBKMHEt  OF  neOOROS  M  THE  aVSTBK 

Contains  various  records  required  to 
administer  the  pay,  leave,  and  travel 
requirements  of  the  Commission. 

AUTNORmr  FOR  MAafTBHANCC  OF  THE  SVSTBI: 

44  U.S.C  3101.  3102.  3309. 

puRPoacW: 

1.  To  authorize  payroll  deductions  for 
allotments,  savings  bonds,  charitable 
contributims.  union  dues,  health 
benefits  and  lifie  insurance;  collect 
indebtedness  for  overpayment  of  salary 
and  unpaid  Internal  Revenue  taxes;  pay 
income  tax  obligation  to  Internal 
Revenue  Service;  authorize  issuing  of 
salary  checks  by  Treasury  Department 
obtain  reimbursement  of  travel  expenses 
for  official  business;  report  gross  wages 
and  separation  information  for 
unemployment  compensation;  pay  any 
uncollected  compensation  due  a 
deceased  employee;  and  provide  for  a 
summary  of  employees  payroll  data  and 
retirement  contributions. 

2.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 
information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel  management 
functions. 

ROUTME  uses  OF  REC0R08  MUUNTASIEO  M  THE 
SVSTai,  MCLUOaiQ  CATEOOaCS  OF  USERS  AND 
THE  PURPOaEa  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  frt>m  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 


y 
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or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  from  this  system  may  be 
disclosed  to  request  information  firom  a 
federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
Ucenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

3.  A  record  from  tills  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  seciuity 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  A  record  on  an  individual  in  this 
system  of  a  records  may  be  disclosed  to 
a  Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

5.  A  record  from  the  system  of  records 
may  be  disclosed  to  GSA  and  NARA  for 
the  purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906.  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commissicm.  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  sucn  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation. 

S.  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Office  of 
Personnel  Management  in  order  for  it  to 
cany  out  its  legally  authorized 
Government-wide  functions  and  duties. 

9.  The  names,  social  security 
numbers,  home  addresses,  dates  of 
birih,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  may  be 
disclosed  to  the  office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families.  Department  of 


Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  duld  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCKB  AND  HUCnca  RM  CrOHMQ. 

RCTWKV10,  Accewiio.  mrmmm,  hmo 

IGF  RECOMS M THE SrSIUlC 


STOIuaE: 

Records  are  maintained  in  an 
automated  personnel  and  payroll  system 
as  well  as  manual  files  in  folders,  cards, 
magnetic  tapes,  and  loose  leaf  binders. 

NETMCVABIUrY: 

Records  are  indexed  by  name  and 
social  security  number. 

safequamm: 

Records  are  maintained  in  filing 
cabinets  in  an  office  that  is  locked  when 
not  occupied  by  stafi^.  Automated  and 
manual  records  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RcramoN  AND  inwocal: 

Records  are  maintained  for  varying 
[>eriods  of  time  bom  one  year  to 
permanently  in  accordance  with 
General  Records  Schedules  issued  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by 
shredding. 

SVSTOI  MANAQBHS)  AND  AOONStt: 

Managing  Director,  Office  of  the 
Managing  Director,  FCC.  1919  M  St. 
NW.,  Washington,  DC  20554  or  the 
appropriate  administrative  office  in 
which  the  individual  is  employed. 

MOmCATIOM  MOCSKMC: 

Address  inquiries  to  the  system 
manager.  It  is  necessary  to  furnish  the 
following  information  in  order  to 
identify  the  individual  whose  records 
are  requested. 

A.  Full  name. 

B.  Date  of  Birth. 

C.  Social  Security  Number. 

D.  Mailing  address  to  which  the  reply 
should  be  mailed. 

RECORD  ACCESS  PROCEOURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 


COMTESTWO  RECORD  PROCgHiWES; 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  contested. 


RECORD  SCUnCE  CAT 

Information  is  provided  by 
management  officials  and  by  the 
individuals  on  whom  the  record  is 
maintained. 

Federal  Communications  Commission. 

Magalje  Roaun  Salas, 

Secntary. 

[FR  Doc.  98-2389  Filed  1-30-98;  8:45  am] 
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FEDERAL  ELECTIOWCOMMISSION 

[NotiosiMe-q 

^ling  DatM  tor  The  CaHfomia  SiMdal 
Election 

MEHCf:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  California  has  scheduled  a 
special  election  on  April  7, 1998,  to  fill 
the  U.S.  House  seat  in  the  Forty-Fourth 
Congressional  District  held  by  the  late 
Congressman  Sonny  Bono.  Should  no 
candidate  achieve  a  majority  vote,  a 
Special  Runoff  Election  will  be  held  on 
June  2, 1.998.  among  the  top  vote-getters 
of  each  qualified  political  party, 
including  qualified  independent 
candidates. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  April  7  should  file  a  12-day 
Pre-General  Election  Report  on  March 
26, 1998.  Committees  required  to  file 
reports  in  connection  with  both  the 
Special  General  and  Special  Runoff 
Election  must  file  a  12-day  Pre-General 
Election  Report  on  March  26,  an  April 
Quarterly  Report  on  April  15,  a  Pre- 
Runoff  Report  on  May  21,  and  a 
consolidated  Post-Runoff  k  July 
Quarterly  Report  on  July  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobby  Werfel.  Information  Division. 
999  E  Street,  N.W.,  Washington,  DC 
20463,  Telephme:  (202)  219-3420;  Toll 
Free  (800)  424-9530. 
SUPPLaHBTTARY  wrOWMATK>N;  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
California  Special  General  and  Special 
Runoff  Elections  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  these  elections 
shall  file  a  12-day  Pre-General  Report  on 
March  26, 1998,  with  coverage  dates 
fivm  the  close  of  the  last  report  filed,  or 
the  day  of  the  committee's  first  activity, 
whichever  is  later,  through  March  18, 


1998;  an  April  Quarterly  Report  on 
April  15, 1998,  with  coverage  dates  &t>m 
March  19  through  March  31, 1998;  a 
Pre-Runoff  Report  on  May  21. 1998. 
with  coverage  dates  frmn  April  1 
through  May  13. 1998;  and  a 
consolidated  Post-Runoff  k  July 
Quarterly  Report  on  Jtily  15. 1998,  with 
coverage  dates  from  May  14  throv^ 
June  30, 1998. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  only  and  all  other  political 


committees  not  filing  monthly  which 
support  candidates  in  the  Special 
General  Election  shall  file  a  12-day  Pre- 
General  Report  on  March  26,  with 
coverage  dates  fix>m  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  March  18;  an  April 
Quarterly  Report  on  April  15.  with 
coverage  dates  fit>m  March  19  throu^ 
March  31;  and  a  Post-General  Report  on 
May  7,  with  coverage  dates  from  April 
1  through  April  27. 1998. 


All  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  Rimoff  on7y  shall  file  a  12- 
day  Pre-Runoff  Report  on  May  21,  with 
coverage  dates  from  the  last  report  filed 
or  the  date  of  the  committee's  first 
activity,  whichever  is  later,  through  May 
13,  and  a  consolidated  Post-Rimoff  ft 
July  Quarterly  Report  on  July  15,  with 
coverage  dates  from  May  14  through 
June  30, 1998. 


Calendar  of  Reporting  Dates  for  Calfornia  Special  Electkdn 


Report 


If  only  the  special  general  is  held  (04/07/98),  committees  must  fie: 

Pre-Qenaral .- ~ — 

April  Quarteily ~ 

Post-General  ._ 

if  two  elections  are  held,  but  a  Cofflmittee  is  Involved  only  in  the  special  general  (04/07/98): 
.  Pre-General 

/VprI  Quarterly 

Committees  Involved  in  the  special  general  (04/07/98)  and  special  ninolf  (06/02/98)  must  file: 

r^T^r^^WiOfMl  ••■••••••••••■»•••••*••»•••••••••••••••■•••••••••••••■•••••••••••••••"•••••"•"••••■•••••■"*■••••"••••"•••■•••••■•••••••*■•■ 

PF»-Runo(f „ _... 

Post-Runoff  &  July  Quarterty' 

Committees  involved  in  the  special  runoff  (06/02/98)  only  must  fHe: 

Pre-Runoff — •• 

Post-Runoff  &  July  Quarterty' - 


Close  of 
books' 


03/18/98 
03/31/98 
04/27/98 

03/18/98 
03/31/98 

03/18/98 
03/31/98 
05/13/96 
06/30/98 

05/13/96 
06/30/96 


Registered/ 

Certified  mai- 

ingdate^ 


03/23/98 
04/15/98 
05/07/98 

03/23/98 
04/15/98 

03/23/98 
04/15/98 
05/18/98 
07/15/98 

05/18/98 
07nS/96 


Filing  date 


03/26/98 
04/15/98 
05/07/98 

03/26/98 
04/15/96 

03/26/98 
04/15/98 
05/21/98 
07/15/96 

05/21/96 
07/15/98 


*  The  period  begins  with  the  dose  of  books  of  the  last  report  filed  by  the  commrttee.  If  the  committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  acbvity. 
^Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  maHing  date:  otherwise,  they  must  be  received  by  the  filing  date. 
^Committees  shoukTfile  a  consolkteted  Post-Runoff  and  July  Quarterty  Report  by  the  filing  date  of  the  July  Ouarterty  Report. 


Dated  January  28. 1998. 
loan  D.  Ailuns, 

Chairman.  Federal  Election  Commission. 
[FR  Doc  98-2461  Filed  1-30-98;  8:45  ami 
aNJjNQ  oooc  fns-oi-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  MMting,  Technical  Mapping 
Advisory  Council 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  teleconference 
meeting. 


participating  should  fax  a  request 
including  their  telephone  number  to 
(202)  646-4596  by  February  6, 1998. 


f:  In  accordance  with  $Jl0(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  teleconference  meeting 
will  be  held: 

NAME:  Technical  Mapping  Advisory 
Council. 

DATE  OF  MRTMQ:  February  12, 1998. 
PLACE:  The  FEMA  Conference  Operator 
in  Washington,  DC  will  arrange  the 
teleconference.  Individuals  interested  in 


t:  11:00  a.m.  to  1:00  p.m. 

PROPOSED  AQBOA:  Council  members 
will  provide  progress  reports  on 
sub^up  assignments  and  action  items 
frttm  the  last  meeting. 

STATUS:  This  teleconfarence  meeting  is 
open  to  the  public 

FOR  FURTHER  MPORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Federal 
Emei^gency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  D.C. 
20472;  telephone  (202)  646-2756  or  by 
fiax  as  noted  above. 
Midiael  J.  Amstioog. 
Associate  Diiojtm  for  Mitigation. 
(FR  Doc  98-2462  Filed  1-30-98;  6:45  am] 
HUMQCooc  sria-et-^ 


FEDERAL  HOUSING  HNANCE  BOARD 

[Na  96-01] 

Statamwit  of  Policy:  DiadoaurM  In  tha 
Combinad  Annual  and  Quarlarty 
Financial  Raports  of  tha  Fadaral  Noma 
Loan  Bank  Systam 

AQOICY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  policy  statement. 

summary:  The  Board  of  Directors  of  the 
Federal  Housing  Finance  Board 
(Finance  Board)  is  proposing  to  adopt  a 
statement  of  policy  entitled 
"Disclosures  in  the  Combined  Annual 
and  Quarterly  Financial  Reports  of  the 
Federal  Home  Loan  Bank  System."  The 
policy  statement  will  generally  require 
that  the  combined  annual  and  quarterly 
financial  reports  of  the  Federal  Home 
Loan  Bank  (FHLBank)  System  be 
prepared  in  accordance  with  the 
disclosure  rules  applicable  to  Securities 
and  Exchange  Commission  (SEC) 
registrants. 

DATES:  The  Finance  Board  will  accept 
comments  through  March  19, 1998. 
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I:  Mail  conunents  to  Elaine  L 
Baker.  Executive  Secretary,  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W..  Washington,  DC.  20006. 
Conunents  will  be  available  for  public 
inspection  at  this  address. 

FOR  FUfmCn  MFOfMATION  CONTACT: 
Joseph  A.  McKenzie.  Director,  Financial 
Analysis  and  Reporting  Division,  Office 
of  Policy,  202-408-2845.  or  Dd)orah  F. 
Silberman,  Acting  General  Counsel, 
Office  of  General  Counsel,  202-408- 
2570,  Federal  Housing  Finance  Board, 
1777  F  Street.  N.W.,  Washington.  D.C. 
20006. 


r  AMY  mrmmatmn:  The 
FTiLBank  Act  (12  U.S.C.  1431(c)) 
authorizes  the  Finance  Board  to  issue 
FHLBank  consolidated  obligations.  As 
issuer  of  the  FHLBank  System  debt,  the 
Finance  Board  preftares  the  combined 
annual  and  quarterly  financial  reports 
that  are  used  as  principal  disclosure 
documents  in  conjunction  tvith  the 
offiering  of  this  debt. 

Until  now,  the  Board  of  Directors  of 
the  Finance  Board  has  established  no 
formal  policies  as  to  the  scope  and 
content  of  the  combined  annual  and 
quarterly  financial  reports  of  the 
FHLBank  System.  Since  the 
establishment  of  the  Finance  Board  in 
1989,  the  combined  annual  report  has 
grown  in  length  as  the  disclosures  have 
become  more  detailed  and  more 
comprehensive.  Current  practices 
represent  an  evolving  consensus 
reached  among  Finance  Board  staff. 
FHLBank  staff,  the  independent  outside 
accountant  for  the  combined  financial 
report,  and  outside  bond  counsel.  As 
generally  accepted  accounting 
principles  and  industry  disclosure 
standuds  have  changed,  so  have  the 
combined  annual  and  quarterly  reports 
keep  up  with  industry  disclosure 
standards. 

In  most  but  not  all  raqpects,  the 
combined  annual  and  quarterly 
financial  reports  are  similar  in  scope 
and  content  to  reports  that  registrants 
must  file  with  the  Securities  and 
Exrhange  Commission  (SEC)  under  the 
Securitias  Exchange  Act  of  1934, 15 
U.S.C  78a  et  seq..  (1934  Act).  The 
Finance  Board  staff  prepares  the 
combined  financial  reports  using 
financial  and  other  inronnatioo 
provided  by  the  FHLBanks  and  the 
Office  of  Finance.  Office  of  Finance  staff 
and  outside  bond  counsel  review  these 
onobined  reports.  The  independent 
outside  accountant  audits  the  financial 
statements  that  appear  in  the  combined 
annual  financial  report.  In  addition,  the 
independent  outsioe  accountant  reviews 
but  does  not  issue  an  opinion  on  the 


combined  quarterly  financial 
statements. 

The  Finance  Board's  proposed  policy 
statement  would  require  that  the 
combined  annual  and  quarterly 
financial  reports  of  the  FHLBank  System 
follow  existing  SEC  disclosure  rules 
with  certain  specific  exceptions.  For 
three  reasons,  the  Finance  Board  is 
proposing  the  adoption  of  this  policy 
statement  concerning  financial  and 
other  disclosures  in  the  combined 
annual  and  quarterly  financial  reports. 
The  first  reason  is  that  Finance  Board, 
as  one  of  the  largest  issuers  of  debt 
securities  in  the  U.S.  capital  markets, 
believes  it  has  an  obligation  to  provide 
adequate  disclosures  that  generally 
agree  with  industry  standards.'  In 
addition,  one  of  the  statutory 
responsibilities  of  the  Finance  Board  is 
to  ensure  that  the  FHLBanks  remain 
able  to  raise  funds  in  the  capital  markets 
(see  12  U.S.C.  1422a(a)(3)(bKiii)).  By 
adopting  the  proposed  statement  of 
poUcy,  the  Finance  Board  will  address 
a  significant  policy  matter  on  how  the 
FHLBank  System  disclosure  is  provided 
to  maintain  the  ability  of  the  FHLBanks 
to  raise  funds  in  the  capital  markets. 
The  second  reason  is  that  SEC 
disclosure  rules  represent  "best 
practice."  and  the  financial  and  other 
disclosures  provided  by  the  FHLBank 
System  should  follow  this  standard. 

Thirdly,  the  propoeed  policy 
statement  will  edaress  recent 
Congressional  actions  that  could  have 
subjected  the  FHLBanks  and  the 
Finance  Board  to  the  registration  and 
reporting  requirements  of  the  Securities 
Act  of  1993, 15  U.S.C  77c(a)(2)).  (1933 
Act),  and  the  1934  Act 

The  proposed  policy  affirms  existing 
practice  generally  to  provide  disclosure 
that  complies  %irith  SEC  requirements. 
The  Finance  Board  solicits  comments 
on  the  scope,  adaouacy,  and  usefulness 
of  the  exiting  ana  proposed  disclosures 
and  whether  the  Finance  Board  should 
provide  any  additional  disclosures. 

Diadaeure  Standards 

Section  3(aK2)  of  the  1933  Act 
exempts  the  Finance  Board  and  the 
FHLBanks  from  all  SEC  registration 
requirements  under  the  1933  Act.  In 
addition,  publicly  traded  amunerdal 
banks  and  savings  assodatians  that  are 
not  part  of  holding  companies  are 
exempt  from  SEC  registration  under  the 
1933  Act,  but  must  register  and  file 
reports  with  their  primary  Federal 
regulators  pursuant  to  1934  Act. 


•  At  SaptMobw  30. 1997.  coiuolidatMl  obligation* 
oul«tan<lin(  ww*  S2S4.S  billion,  and  tha  amount  of 
oonaolidatad  obligationa  iMuad  in  iha  lint  nina 
months  of  1997  waa  S1.S72  trillion. 


Further,  the  Office  of  the  Comptroller  of 
the  Currency  (OCC)  has  adopted 
securities  offsring  disclosure  policies  for 
non-affiliated  commercial  banks  that  are 
almost  identical  to  SEC  disclosure 
requirements.  The  Offic»  of  Thrift 
Supervision  (OTS)  also  has  seciuities 
offering  disclosuire  rules  for  its  regulated 
institutions  that  mirror  SEC  disclosure 
requirements.  The  OCC.  OTS.  and 
Federal  Deposit  Insurance  Corporation 
(FDIC)  all  require  their  regulated 
institutions  to  file  reports  under  the 
1934  Act  in  conformance  with  the  forms 
and  requirements  promulgated  by  the 
SEC  under  the  1934  Act  or  in 
accordance  with  forms  and 
requirements  adopted  by  the  agencies 
but  modeled  after  SEC  requirements  and 
forms.  The  SEC  disclosure  rules 
represent  the  industry  standard,  and  the 
bank  and  thrift  regulators  have  largely 
adopted  these  standards. 

Tne  proposed  policy  statement  would 
require  as  a  general  matter  that  the 
combined  annual  and  quarterly 
financial  npoHs  of  the  FHLBank  Sjrstem 
meet  the  SEC  disclosure  standards,  with 
noted  exceptions.  The  combined  annual 
financial  reports  already  generally 
<x>mply  with  SEC  disclosure 
requirements,  with  several  exceptions. 
These  current  exceptions  include 
biographical  infiMrmation  about 
FHLBank  directots.  executive 
compensation,  capital  stock  holdings, 
and  related-party  transactions.  In 
addition,  the  1996  combined  annual 
report  did  not  provide  disclosures  about 
derivatives  as  comprehensive  as  that 
required  by  new  SEC  derivative 
disclosiue  rules  adopted  in  1997.  In 
following  the  SEC  disclosure  rules,  the 
combined  anmul  financial  report 
would,  under  the  prop<Med  policy 
statement,  include  new  disclosures  on 
compensation,  capital  stock  holdings, 
rslated-party  transactions,  and  pnq>erty 
and  premises 

The  SEC  rules  were  broadly  written, 
and  thus  contain  disclosures  that  wwe 
not  intended  for  wdiolesale  fiT*«Tr<al  ' 
institutions  such  as  Uie  FHLBanks. 
Furthermore,  the  FHLBanks  are 
cooperatives  where  officws  of  members 
serve  on  the  boards  of  directors  of  the 
FHLBanks.  As  such,  related-party 
transactioAs  are  to  be  expected. 

Excapdoos  to  Following  SEC  Rules 

Tha  FHLBank  System  presente  a 
number  of  imique  institutional  fisctors. 
These  include  the  cooperative  natxue  of 
the  System,  the  EKt  that  the  FHLBanks 
are  wholesale  financial  institutions,  and 
the  unusual  role  of  the  Finance  Boerd  as 
issuing  the  debt  and  preparing  the 
financial  report  for  combined  12 
regulated  entities.  For  these  reasons. 


some  of  the  SEC  disclosure  rules  are 
either  inapplicable  or  inappropriate  for 
the  FHLBank  System. 

The  combined  aimual  and  quarterly 
financial  reports  would,  under  the 
proposed  policy  statement,  not  follow 
the  SEC  rule  in  the  following  areas: 

Derivatives.  On  February  10, 1997,  the 
SEC  published  a  final  rule  that 
established  new  required  disclosures  for 
derivative  transactions  and  holdings 
(Item  305,  Regulation  S-K,  17  CFR 
229.305)  (SEC  rule).  The  SEC  rule 
applies  to  all  filings  made  with  the  SEC 
after  June  15, 1997,  and  encompasses  all 
types  of  derivatives— commodity, 
ourency,  equity,  and  financial.  The 
Finance  Board  believes  that  the  only 
facet  of  the  FHLBanks'  operations  that 
meets  the  threshold  test  for  disclosiue 
in  the  SEC  rule  is  the  interest-rate  risk 
associated  with  financial  derivatives. 

llie  rule  presents  only  one  issue 
unique  to  the  FHLBank  System.  The 
System  combined  financial  report  rolls 
up  tlie  financial  information  of  12 
inde{>endent  portfolios.  Many  complex 
financial  organizations  fall  within  the 
scope  of  the  rule,  but  these  complex 
organizations  ultimately  report  to  a 
single  board  of  directors.  The  FHLBanks 
report  to  12  separate  boards  of  directors, 
and  each  has  differing  investment 
strategies,  yet  each  FHLBank  is  jointly 
and  severally  liable  for  the  consolidated 
obligations  of  the  FHLBank  system 
issued  by  the  Finance  Board. 

Information  for  the  System's 
quantitative  disclosures  would  come 
from  simulation  of  interest-rate  shocks 
in  the  asset-liability  management 
models  of  the  FHLBanks.  The  FHLBanks 
use  diffierent  modeling  software  and 
assumptions.  Any  analysis  that  would 
roll  up  the  results  from  12  separate 
models  should  first  ensure  some 
uniformity  of  assiunptions  and 
methodology  to  make  sure  the  results 
will  be  meaningful. 

In  light  of  these  complexities,  the 
Finance  Board  proposes  that  the 
FHLBanks  provide  the  Finance  Board 
the  information  required  to  make  the 
required  qualitative  disclosures  about 
derivatives  in  the  1997  combined 
financial  report,  but  proposes  a  one-year 
delay  in  providing  the  quantitative 
disclosures  in  the  combined  annual 
financial  report.  Finance  Board  staff  will 
work  with  FHLBanks'  staff  in 
developing  a  methodology  for  arriving 
at  a  common  set  of  assumptions  for  the 
quantitative  analysis  that  would  appear 
in  the  1998  combined  financial  report. 

Related-Party  Transactions.  SEC 
disclosure  rules  require  the  disclosure 
of  any  transaction  greater  than  $60,000 
between  a  director  and  a  related  party. 
Due  to  the  cooperative  nature  of  the 


System,  it  is  expected  that  the 
FHLBanks  will  have  business  dealings 
with  members  whose  officers  also  serve 
as  directors  of  the  FHLBank.  It  would  be 
unwieldy  to  present  full  disclosures  of 
all  credit  relationships  between  the 
FHLBanks  and  the  members  their 
directors  represent  in  the  combined 
annual  report.  The  FHLBanks  may  wish 
to  consider  making  this  disclosure  in 
their  individual  aimual  reports. 
However,  the  Finance  Board  proposes 
that  the  combined  aimual  report  present 
an  aggregate  disclosure  about  the 
percentage  of  advances  to  members 
whose  officers  serve  as  directors  of  an 
FHLBank.  In  addition,  it  proposes  that 
the  combined  annual  report  disclose  the 
amount  of  advances  to  individual 
members  if  those  advances  amounted  $1 
billion  or  more  and  indicate  which  of 
these  members  had  an  officer  that  also 
served  as  an  FHLBank  director.  The 
Finance  Board  specifically  solicits 
comments  on  whether  the  $1  billion 
threshold  is  appropriate  or  whether  the 
threshold  should  be  higher,  lower,  or  a 
different  type  of  threshold. 

Information  almut  Directors  and 
Officers.  The  SEC  disclosure  rules 
require  information  about  all  directors 
and  executive  officers  of  the  registrant. 
The  required  information  includes 
name,  age,  current  and  previous 
positions  with  the  registrant,  terms  of 
office,  family  relationships  with  the 
registrant,  business  experience,  and 
other  directorships.  Presenting 
biographical  information  on  all 
FHLBank  directors  and  all  FHLBank 
executive  officers  in  the  combined 
aimual  report  would  be  unwieldy.  The 
FHLBanlcs  may  wish  to  consider  making 
this  disclosure  in  their  individual 
annual  reports.  The  Finance  Board 
proposes  that  the  existing  biographical 
information  about  members  of  the  Board 
of  Directors  of  the  Finance  Board  and 
FHLBank  presidents  be  expanded  to 
include  the  age  of  those  persons.  In 
addition,  the  Finance  Board  proposes  to 
provide  similar  biographical 
information  about  the  managing  director 
of  the  Office  of  Finance  and  the  chairs 
and  vice  chairs  of  the  FHLBanks. 

Submission  of  Matters  to  a  Vote  of 
Stockholders.  The  SEC  disclosure  rule 
requires  registrants  to  provide  certain 
information  about  matters  submitted  to 
stockholders  for  a  vote.  The  only  item 
that  FHLBank  stockholders  vote  upon  is 
the  annual  election  of  directors.  For  two 
reasons,  the  Finance  Board  has    • 
determined  to  exclude  election-of- 
director  information  from  the  combined 
annual  financial  statements.  First, 
matters  concerning  election  of  directors 
can  be  handled  more  expeditiously  and 
efficiently  by  separate  mailings  to  an 


FHLBank 's  stockholders  as  a  part  of  the 
election  process.  Second,  election  of 
directors  occurs  in  the  fall,  but  the 
annual  combined  financial  report  is 
published  in  late  spring,  making  it 
impossible  to  provide  timely 
information  about  the  election  of 
directors  in  the  combined  annual  report. 

Exhibits.  The  exhibits  specified  in  the 
SEC  disclosure  rules  are  generally  not 
applicable. 

The  text  of  the  proposed  policy 
follows: 

Federal  Housing  Finance  Board — 
Statement  of  PoUcy 

Disclosures  in  the  Combined  Annual 
and  Quarterly  Financial  Reports  of  the 
Federal  Home  Loan  Bank  System 

1.  Policy  Objective 

The  Federal  Housing  Finance  Board 
(Finance  Board)  policy  on  Disclosures 
in  the  Combined  Annual  and  Quarterly 
Financial  Reports  of  the  Federal  Home 
Loan  Bank  System  provides  that 
purchasers  of  Federal  Home  Loan  Bank 
(FHLBank)  System  consolidated, 
obligations  receive  the  same  types  of 
disclosures  that  Securities  and 
Exchange  (SEC)  registrants  must 
provide.  As  issuer  of  the  debt  for  the 
FHLSank  System,  the  Finance  Board 
provides  many  of  the  disclosures 
normally  made  in  conjimction  with  the 
offering  of  FHLBank  System  debt  in  the 
combined  annual  and  quarterly 
financial  reports  of  the  FHLBank 
System.  The  Finance  Board  has  the 
explicit  statutory  responsibility  to 
ensure  that  the  FHLBanks  are  able  to 
raise  funds  in  the  capital  markets,  and 
the  provision  of  industry-standard 
disclosures  facilitates  the  issuance  of 
this  debt. 

2.  General  Policy 

To  the  extent  they  are  applicable  to 
the  FHLBank  System,  it  is  the  policy  of 
the  Finance  Board  that  the  combined 
annual  and  quarterly  financial  reports  of 
the  FHLBank  System  present  the 
disclosures  required  by  Regulations  S- 
K  and  S-X  of  the  SEC  (see  17  CFR  parts 
229  and  210). 

3.  Exceptions  to  the  General  Policy 

a.  Derivatives.  Item  305,  Regulation  S- 
K,  17  CFR  229.305,  requires  certain 
registrants  to  present  information  about 
their  derivatives  holdings  and  activities. 
The  requirement  includes  a  discussion 
of  accoimting  policy  for  derivatives,  a 
qualitative  discussion  about  derivatives 
by  management,  and  an  analysis  that 
presents  quantitative  information  about 
derivatives.  The  presentation  of  the 
required  quantitative  information  will 
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be  deferred  until  the  1998  combined 
annual  report  of  the  FHLBank  System. 

b.  Related-Party  Transactions.  Item 
404  of  Regulation  S-K.  17  CFR  229.404, 
lequires  the  disclosure  of  certain 
relationships  and  related  transactions. 
In  light  of  the  cooperative  nature  of  the 
FHLBank  System,  related-party 
transactions  are  to  be  expected,  and  a 
disclosure  of  all  related-party 
transactions  that  meet  the  threshold 
would  not  be  meaningful.  Instead,  the 
combined  annual  report  will  provide 
disclosures  on  (1)  the  percent  of 
advances  to  members  an  officer  of 
which  serves  and  an  FHLBank  director, 
(2)  a  listing  of  all  members  that  hold  $1 
billion  or  more  of  advances,  with  a 
further  disclosure  that  indicates  which 
of  these  members  hps  an  officer  that 
serves  as  an  FHLBank  director,  and  (3) 

a  general  disclosure  about  equitable 
advances  pricing. 

c.  Biographical  Information.  The 
biographical  information  required  by 
Items  401  and  405  of  Regulation  S-K,  17 
CFR  229.401,  229.405,  will  be  provided 
only  for  the  members  of  the  Board  of 
Directors  of  the  Finance  Board, 
FHLBank  presidents,  the  managing 
director  of  the  Office  of  Finance,  and 
FHLBank  chairs  and  vice  chairs. 

d.  Compensation.  The  information  on 
compensation  required  by  Item  402  of 
Regulation  S-K,  17  CFR  229.402,  will  be 
provided  only  for  members  of  the  Board 
of  Directors  of  the  Finance  Board, 
FHLBank  presidents,  and  the  managing 
director  of  the  Office  of  Finance. 

e.  Submission  of  Matters  to  a  Vote  of 
Stockholders.  No  information  will  be 
presented  on  matters  submitted  to 
shareholders  for  a  vote,  as  otherwise 
required  by  Item  4  of  the  SEC's  form  10- 
K.  17  CFR  249.310.  The  only  item 
shareholders  vote  upon  is  the  annual 
election  directors. 

f.  Exhibits.  The  exhibits  required  by 
Item  601  of  Regulation  S-K.  17  CFR 
229.601,  are  not  applicable  and  will  not 
be  provided. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  January  21.  1998. 
Bruce  A.  Morrisoii. 
Chairperson. 

[PR  Doc.  9a-1968  Filed  1-30-98:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agre«ment(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  Tiling  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 


Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  ofBces  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Affvement  No.:  202-010689-070. 

Title:  Transpacific  Westbound  Rate 
Agreement  ("TWRA"). 

Parties: 

American  President  Lines,  Ltd. 
("APL") 

Hapag-Lloyd  Container  Linie  GmbH 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptujie  Orient  Container  Line,  Ltd. 
("NOL") 

Nippon  Yusen  Kaisha  Ltd. 

Orient  Overseas  Container  Line.  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modiRcation 
revises  TWRA's  voting  provisions 
applicable  to  APL,  to  accommodate 
APL's  sale  to  NOL.  The  parties  have 
requested  short  review. 

Agreement  No.:  202-010689-071. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

APL  Co.  PTE  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Container  Line,  Ltd. 

Nippon  Yusen  Kaisha  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
reflects  the  withdrawal  of  Neptune 
Orient  Container  Line,  Inc.  as  of  April 
8, 1998.  It  also  adds  APL  Co.  PTE  Ltd. 
as  a  party,  although  American  President 
Lines,  Ltd.  and  APL  Co.  PTE  Ltd.  will 
operate  and  hold  out  as  a  single  carrier. 

Agreement  No.:  202-010776-108. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement  ("ANERA"). 

Parties: 

American  President  Lines,  Ltd. 

("APL") 
Hapag-Lloyd  Container  Linie  GmbH 
Kaws^aki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines.  Ltd. 
Neptune  Orient  Container  Line,  Ltd. 

("NOL") 


Nippon  Yusen  Kaisha  Line 

Orient  Ovwsees  Container  Line.  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
revises  ANERA 's  voting  and  expense 
sharing  provisions  appUcable  to  APL.  to 
accommodate  APL's  sale  to  NOL. 

Agreement  No.:  232-011607. 

Title:  Columbus/Blue  Star/ANZDL 
Space  Charter  and  Sailing  Agreement 

Parties: 

Columbus  Line 

Blue  Star  Line  (North  America) 

Limited 
Australia-New  21ealand  Direct  Line 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  diarter 
space  to  one  another,  to  coordinate  their 
vessel  operations,  and  to  cooperate  with 
respect  to  terminal  and  related  shore 
side  activities  in  the  trade  between 
United  States  Pacific  Coast  ports,  and 
inland  U.S.  points  via  such  ports,  and 
ports  and  points  in  Australia,  New 
2^aland,  and  various  South  Pacific 
islands.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  217-011608. 
Title:  Blue  Star/BHP  IMT  Space 
Charter  Agreement. 
Parties: 

Blue  Star  (North  America)  Limited 
BHP  International  Marine  Transport 

Synopsis:  The  proposed  Agreement 
will  permit  the  parties  to  charter  space 
to  each  other  in  the  trade  between  the 
U.S.  Atlantic,  Gulf  and  Pacific  Coasts 
and  ports  in  Australia  and  New 
2^aland.  The  parties  have  requested  a 
shortened  review  period. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  January  27, 1998. 
Joseph  C  Polking, 
Secretary. 
IFR  Doc.  98-2412  Filed  1-30-98;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Proposed  Collection;  Comment 
Request  Entittod  Placement  of  Ordert 
and  Ordering  Information 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTKM:  Notice  of  request  {or  public 

comments  regarding  an  extension  to  an 

existing  OMB  clearance  (3090-0248). 

SMMURY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  that  it  is 


requesting  the  Office  of  Management 
and  Budget  (OMB)  to  reinstate 
information  collection.  3090-0248, 
Plaoement  of  Orders  and  Ordering 
Information.  This  information  collection 
advances  improved  information 
technology  usage  by  facilitating  the  use 
of  electronic  data  interchange  (EDI). 
GSA's  Federal  Supply  Service  has 
discontinued  placing  paper  delivery 
orders  and  now  maximizes  the  use  of 
computer-to-computer  EDI.  As  an 
alternative,  a  contractor  can  receive  EDI 
delivery  orders  through  facsimile 
transmission.  This  extended  use  of  EDI 
furthers  congressional  and  executive 
branch  policies  that  Federal  agencies 
provide  leadership  in  advancing 
environmental  objectives  through 
technology  and  the  expanded  use  of 
electronic  commerce. 
DATES:  April  3, 1998. 
AODRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washingtcm.  DC  20303.  and  to 
Mar)orie  Ashby,  General  Services 
Administration  (MVP),  18th  &  F  Streets, 
NW,  Washington.  DC  20405. 
Annual  Reporting  Burden: 
Respondents:  260;  annual  responses: 
260;  average  hours  per  response:  .30; 
burden  hours:  130. 

FOR  FURTHER  INFOflMATKM  CONTACT:  Al 
Matera,  Office  of  GSA  Acquisition 
PoUcy  (202) 501-1224. 
COPY  OF  PROPOSAL:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011.  GSA  Building.  18th  &  F 
Streets  NW.  Washington,  DC  20405,  or 
by  telephoning  (202)  501-3822,  or  by 
fudng  your  request  to  (202)  501-3341. 

Dated:  January  27, 1998. 
UaM-lMad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 
(FR  Doc  98-2477  Filed  1-30-98: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dtoeaae  Control  and 
Prevention 


,  DisabHity.  and  Injury 
Prevention  and  Control  Spsdai 
Emphasis  Panel  (SEP):  Grants  for 
Educatlon  Programs  in  Occupational 
Safety  and  Hsaltit,  Program 
Announcement  123:  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 


announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SO*:  Grants  for 
Education  Programs  in  Occupational  Safety 
and  Health,  Program  Announcement  123. 

Times  and  Dates:  8  p.m.-10:30  p.m., 
Febmary  22, 1998;  8  a.m.-6  p.m.,  February 
23.  1998;  8  a.m.-5  p.m.,  February  24, 1998. 

Place:  Conunonwealth  Hilton  Hotel,  1-75 
and  Turfway  Road.  Florence,  Kentudi^ 
45275. 

Status:  Open:  8  pjn.-9:30  p.m.,  February 
22, 1998;  Closed:  9:30  p.m.,  February  22, 
1998,  through  5  p.m.,  February  24, 1998. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^^m  Announcement  123. 

Portions  of  this  meeting  will  be  closed  to 
the  public  in  accordance  with  provisions  set 
fiarth  in  section  S52b(c)  (4)  and  (6),  tide  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  fw  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Bemadine  Kuchinski,  PhD.,  Office  of 
Extramural  Coordination  and  Special 
Projects,  National  Institute  for  Occupational 
Safety  and  Health.  CDC.  M/S  D-40,  AtlanU, 
Georgia  30333,  telephone  404/639-3342. 

Dated:  January  26, 1998. 
Carolyn  J.  RnneU. 

Director,  Management  Analysis  and  Services 
Office  Centers  fi^  Disease  Ojntrol  and 
Prevention  (CDC). 
[FR  Doc.  98-2438  Filed  1-30-98;  8:45  am] 

MLUNQ  CODE  41«»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

injury  Research  Grant  Review 
Committee:  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
oonunittee  meeting. 

Mime:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  2  p.m.-4:30  p.m.,  February 
18, 1998. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NQPC),  CDC,  Roger 
Center,  Vanderbilt  Building,  1st  Floor, 
Conference  Room  1006,  2939  Flowers  Road, 
South,  Atlanta.  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  2  p.m.-2:15  p.m.,  February 
18, 1998.  Closed:  2:15  p.m.-4:30  p.m., 
February  18. 1998. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 


grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  to  be  Discussed:  Agenda  items 
include  announcements,  discussion  of 
review  procedures,  future  meeting  dates,  and 
review  of  grant  applications. 

Begiiming  at  2:15  p.m.,  through  4:30  p.m., 
February  18,  the  Committee  will  meet  to 
conduct  a  review  of  grant  applications.  This 
portion  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  (6).  title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  W.  Sattin,  M.D.,  Executive  Secretary, 
IRGRC,  NCIPC.  CDC.  4770  Buford  Highway, 
NE.  M/S  K58,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-4580. 

Dated:  January  26, 1998. 
Carolyn  }.  Rnsaeli, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  98-2440  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  DIeeaee  Control  and 
(Prevention 

Citizens  Advisory  Committse  on  Pulilic 
Health  Service  Activltiee  end  Reeeerch 
at  Department  of  Energy  (DOE)  Sitsa; 
Savannah  Rhw  Site  Health  Effecta 
Sut>oommlttee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Naitte:  Citizens  Advisory  Committee  on 
Public  Health  Services  Activities  and 
Research  at  DOE  Sites:  Savaimah  River  Site 
Health  Effects  Subcommittee  (SRS). 

Times  and  dates:  1  p.m.-5  p.m.,  February 
18, 1998.  8:30  a.m. -5  p.m.,  February  19, 
1998.  8:30  a.m.-12  noon.  February  20, 1998. 

Place:  Hilton  Hotel,  23  Ocean  Drive, 
Palmetto  Dunes,  Hilton  Head  Island,  South 
Carolina  29938,  telephone  803/842-8000,  fax 
803/842-4988. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOtJ)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
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Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  fwrsons  potentially  exposed  to 
radiation  or  to  p>otential  hazards  &om  non- 
nuclear  energy  production  use.  HHS  has 
delegated  program  responsibility  to  CDC 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOD 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104. 105. 107.  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (C£RCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sitss  that  are  the  subject  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  proHles. 

Purpose:  Tliis  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC.  and  the  Administrator, 
ATSDR.  regarding  community.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
Activities  shall  focus  on  providing  a  forum 
for  community,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 


advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  To  Be  Discussed:  Agenda  items 
include:  presentations  from  the  National 
Center  for  EnviroimienUl  Health  (NCEH) 
regarding  current  activities  and  the  National 
Institute  for  Occupational  Safety  and  Health 
and  ATSDR  will  provide  updates  on  the 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Paul 
G.  Renard,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  EfSscts.  NCEH.  CDC  4770  Buford 
Highway,  NE.  M/S  F-3S.  Atlanta.  Geof:gia 
30341-3724,  telephone  770/48»-7040,  fax 
770/488-7044. 

Dated:  January  26, 1998. 
Carolya  |.  Ruaaell. 

Director.  Management  Analysis  and  Services 
Office.  Centers  fm-  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-2436  Filed  1-30-98;  8:45  am) 
HLUNO  COM  41«»>1»# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  97N-0607] 

Mountaire  Vltamtins,  Inc.,  at  al.; 
Wlthdra««al  of  Approval  of  NADA's 

AOENCY:  Food  and  Drug  Administration, 
HHS. 


ACTKM:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  eight  new  animal  drug 
applications  (NADA's)  as  requested  by 
the  sponsors.  The  NADA's  provide  for 
use  of  products  that  are  no  longer  made 
or  marketed.  In  a  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  amending  the 
regulations  by  removing  the  entries  that 
reflect  approval  of  the  NADA's. 

EFFECTIVE  DATE:  February  12, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mohammad  I.  Sharer,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1722. 

SUPPLBIENTARY  INFORMATION:  The 
following  sponsors  have  requested 
withdrawal  of  approval  of  NADA's  that 
provide  for  use  of  the  animal  drug 
products  noted: 


NAOANo. 


38-247  . 

44-013  . 
66-273  . 

6&-456  . 

95-736  . 
96-895  . 

137-138 
139-239 


Drug  name  Sponsor  name  and  address 

Hygromycin  B  Type  A  medicated  artide Mountaire  Feeds,  Inc..  124  East  Fitth,  P.O.  Box  5391. 

Nofth  LiMe  Rock.  AP  72119,  lormerly  Mountaire  Vita- 
mins, Inc.,  400  North  Poplmr  St.  P.O.  Box  9210,  North 
Little  Rock.  AR  72119 

Tytosm  Type  A  medicated  artide  do. 

Okxam^hanoot  capsules.  USP „ Zenith  Gokjhne  PttarmaceutKals.  Inc..  140  Legrand 

Ave.,  Northvale,  NJ  07647,  fcxmerly  Zenith  Labora- 
tories, Inc..  50  Wiliams  Dr..  Ramsey.  NJ  07446 

Tetracycline  HO  capsules.  USP do. 

Hygromycin  B  Type  A  medtealed  article „ Mountaire  Feeds,  Inc. 

Staitiar  GX-1 18  Toptcal  (phosmetHprolale) Welmafk  International,  1000  Tower  Lane.  BensenvtMe. 

IL  60106.  kxmerty  Sandoz  Agro.  Inc..  1300  East 
Touhy  Ave..  Des  Plaines.  IL  60018 

Pyrantel  tartrate  Type  A  medicated  article Mountaire  Feeds,  Inc. 

Banmtnth  (pyrantel  tartrate)  Type  A  medkarted  artnle  ....    Growmark,  Inc.,  950  North  Meridian  St.  Indianapolis,  IN 

46204-3909.  tormeriy  at  1701  Towanda  Ave.,  BkMm- 
ingfon,  IL  61701 


The  sponsors  are  requesting 
withdrawal  of  approval  of  the  NADA's 
because  the  products  approved  under 
the  NADA's  are  no  longer  made  or 
marketed. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medidne  (21  CFR 
5.84).  and  in  accordance  wiUi  §514.115 


Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  3S-247,  44-013. 
65-273.  65-456. 95-736.  98-895. 137- 
138.  and  139-239,  and  all  supplements 
and  amendments  thereto  is  hereby 
withdrawn,  effective  February  12. 1998. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  510.600,  520.390b. 


520.2345a,  524.1742.  558.274.  558.485. 
and  558.625  to  reflect  the  withdrawal  of 
approval  of  these  NADA's. 

Dated:  January  8, 1998. 
Stephen  F.  Sundlof', 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-2408  Filed  1-30-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  Af«D 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 
[DockM  Na  98C-0041] 

Ethicon,  Inc.;  HIing  of  Color  Addltiva 


AOBUCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


t:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ethicon.  Inc..  has  filed  a  petition 
pro{>08ing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  (phthalocyaninato(2-)) 
copper  in  coloring  nondteorbable 
sutures  for  general  and  opthalmic 
surgery  made  firom  a  blend  of 
poly(vinylidene  fluoride)  and 

Eoly(vinylidene  fluoride-co- 
exafluoropropylene). 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  4. 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Chug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l)). 
notice  is  given  that  a  color  additive 
petition  (CAP  8C0253)  has  been  filed  by 
Ethicon.  Inc..  P.O.  Box  151.  Somerville, 
NJ  08876-0151.  The  petition  proposes 
to  amend  the  color  additive  regulations 
in  §  74.3045 

lPhthalocyaninato(2-)]  copper  (21  CFR 
74.3045)  to  provide  for  the  safe  use  of 
(phthalocyaninato(2-)]  copper  in 
coloring  nonabsorbable  sutures  for 
general  and  opthalmic  siugery  made 
from  a  blend  of  poly(vinylidene 
fluoride)  and  poly(vinylidene  fluoride- 
co-hexafluoropropylene). 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 


persons  may.  on  or  before  March  4, 
1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals' may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doctunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register,  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  IS,  1998. 
Laura  M.  Tarantiiio, 
Acting  Director,  Office  ofPrmnarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  98-2497  Filed  1-30-98;  8:45  am] 

BNXMQ  OOOa  41M-M-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DociWt  No.  98N-0009] 

Medical  Davicaa;  Examptiona  From 
Pramarkat  Notification  and  Raaarvad 
Davicaa;  Claaa  I 

AQ0ICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  E)rug 
Administration  (FDA)  is  publishing  a 
list  of  class  I  devices,  subject  to  certain 
limitations,  that  will  be  exempt  fiom 
premarket  notification  requirements  on 
February  19, 1998.  FDA  is  also 
publishing  a  list  of  those  class  I  devices 
that  FDA  believes  will  remain  subject  to 
premarket  notification  requirements 
because  they  meet  the  new  statutory 
criteria  for  premarket  notification 
requirements.  These  lists  do  not.  include 
class  I  devices  that  have  been  previously 
exempted  by  regulation  from  the 
premarket  notification  requirements. 
FDA  is  taking  this  action  in  order  to 
meet  a  requirement  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (the  FDAMA).  The  agency 


requests  comments  on  whether  the  list 
of  class  I  devices  that  will  remain 
subject  to  the  premarket  notification 
requirements  should  be  modified. 
DATES:  This  notice  is  effective  February 
19. 1998.  Submit  written  comments  by 
May  4.  1998. 

ADDRESSES:  Submit  written  comments   . 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Under  section  513  of  the  act  (21 
U.S.C.  360c).  FDA  must  classify  devices 
into  one  of  three  regulatory  classes: 
Class  I.  class  n,  or  class  m.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assivance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (Pub.  L.  101-629).  devices 
are  to  be  classified  into  class  I  (general 
controls)  if  there  is  information  showing 
that  the  general  controls  of  the  act  are 
sufficient  to  ensure  safety  and 
effectiveness;  into  class  n  (special 
controls),  if  general  controls,  by 
themselves,  are  insufficient  to  provide 
reasonable  assurance  of  safety  and 
effectiveness,  but  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance;  and  into 
class  in  (premaricet  approval),  if  there  is 
insufficient  information  to  support 
classifying  a  device  into  class  I  or  class 
n  and  the  device  is  a  life-sustaining  or 
life-supporting  device,  or  is  for  a  use 
which  is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Most  generic  types  of  devices  that  were 
on  the  market  before  the  date  of  the 
1976  amendments  (May  28. 1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28. 1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
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510(k)  of  the  act  (21  U.S.C.  3eo(k)). 
Section  510(k)  of  the  act  and  the 
knplementing  regulations,  21  CFR  part 
807.  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  containing 
information  that  allows  n3A  to 
determine  whether  the  new  device  is 
substantially  equivalent  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval.  Unless 
exempted  faxnn  premarket  notification 
requirements,  persons  may  not  market  a 
new  device  under  section  SlO(k)  of  the 
act,  unless  they  receive  a  substantial 
equivalence  order  from  FDA  or  an  order 
reclassifying  the  device  into  class  I  or 
class  n,  section  513(i)  of  the  act.  On 
November  21, 1997,  Uie  President 
signed  into  law  the  FDAMA(Pub.  L. 
105-115).  Section  206  of  the  FDAMA.  m 
part,  added  a  new  section  510(1)  to  .the 
act.  Under  section  501  of  the  FDAMA, 
new  section  510(1)  of  the  act  becomes. 
effective  on  February  19,  1998.  New 
section  510(1)  of  the  act  provides  that  a 
class  I  device  is  exempt  from  the 
premarket  notification  requirements 
under  section  510(k)  of  the  act,  unless 
the  device  is  intended  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human  health 
or  it  presents  a  f>otential  unreasonable 
risk  of  illness  or  injiuy  (hereafter 
"reserved  criteria").  Based  on  these 
reserved  criteria.  FDA  has  evaluated  all 
class  I  devices  to  determine  which 
device  types  should  be  subject  to 
premarket  notification  requirements. 

In  developing  the  list  of  reserved 
devices,  the  agency  considered  its 
experience  in  reviewing  premarket 
notifications  for  these  device  types, 
focusing  on  the  risk  inherent  with  the 
device  and/or  the  disease  being  treated 
or  diagnosed,  e.g.,  devices  with  rapidly 
evolving  technology  or  expansions  of 
intended  uses.  The  agency  considered 
the  history  of  adverse  event  reports 
under  the  medical  device  reporting 
program  for  these  devices,  as  well  as 
their  history  of  product  recalls.  Given 
the  inherent  risks  with  the  devices 
listed  and/or  the  disease  or  condition 
being  treated  or  diagnosed,  FDA 
believes  that  the  devices  listed  as 
reserved  are  intended  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health  or  present 
a  potential  unreasonable  risk  of  illness 
or  injury.  In  this  notice,  FDA  is 
publishing  two  lists  of  devices:  (1)  A  list 
of  the  class  I  devices  that  FDA  believes 
will  be  exempt  from  the  premarket 
notification  requirements  on  February 
19.  1998,  under  section  510(1)  of  the  act. 
subject  to  ceriain  limitations  from  the 


premtirket  notification  requirements 
described  herein:  and  (2)  a  list  of  the 
devices  that  FDA  believes  fit  the 
reserved  criteria  under  section  510(1)  of 
the  act  and,  therefore,  will  continue  to 
be  subject  to  premaiiiet  notification 
requirements.  These  lists  do  not  include 
class  I  devices  that  have  been  previously 
exempted  by  regulation  from  the 
premarket  notification  requirements. 
FDA  believes  that  class  I  devices  that 
have  previously  been  exempted 
generally  do  not  fall  within  the  reserved 
criteria  under  section  510(1)  of  the  act 
When  FDA  issues  a  proposed  rule  to 
amend  the  regulations  to  codify  class  I 
devices  that  remain  subject  to  the 
premarket  notification  requirements, 
FDA,  in  limited  cases,  may  propose  to 
revoke  the  exemption  from  the 
premarket  notification  requirements 
based  on  the  reserved  criteria  of  section 
510(1)  of  the  act. 

n.  Limitetioiis  on  bemptions 

As  stated  previously,  FDA  believes 
that  the  generic  types  of  class  I  devices 
listed  herein,  in  addition  to  a  vast 
majority  of  class  I  devices  previously 
exempted,  should  be  exempt  frt>m  the 
premarket  notification  requirements 
under  section  510(1)  of  the  act.  FDA 
further  believes,  however,  that  these 
generic  device  categories  should  be 
exempt  only  to  the  extent  that  they  have 
existing  or  reasonably  foreseeable 
characteristics  of  commercially 
distributed  devices  within  that  generic 
type  or,  in  the  case  of  in  vitro  diagnostic 
devices,  for  which  a  misdiagnosis  as  a 
result  of  using  the  device,  would  not  be 
associated  with  high  morbidity  or 
mortaUty.  FDA  believes  that  certain 
changes  to  devices  within  a  generic  type 
that  is  generally  exempt  may  make  the 
device  intended  for  a  use  that  is  of 
substantial  importance  in  preventing 
impairmoit  of  human  health  or  may 
make  the  device  present  a  potential 
imreuonable  risk  of  illness  or  injury. 
Accordingly,  devices  changed  in  this 
manner  would  bll  within  the  reserved 
criteria  under  section  510(1)  of  the  act 
and  would  require  premarket 
notification. 

FDA  believes  that  devices  that  have 
diRiereBt  intended  uses  than  legally 
marketed  devices  in  that  generic  type 
present  a  potential  unreasonable  risk  of 
illness  or  injury  because  their  safety  and 
effiectiveneas  characteristics  are 
unknown.  Moreover,  FDA  believes  that 
in  vitro  diagnostic  devices  that  are 
intended  for  a  use,  for  which  a 
misdiagnosis  as  a  result  of  using  the 
device,  could  result  in  high  morbidity  or 
mortaUty,  either  are  intended  for  a  use 
that  is  of  substantial  importance  in 
preventing  impairment  of  human  health 


or  present  a  potential  unreasonable  risk 
of  illness  or  injury. 

Accordingly,  because  FDA  believes 
that  devices  incorpcnating  the 
characteristics  described  above  fit 
within  the  reserved  criteria  under 
section  510(1)  of  the  act,  FDA  considers 
any  class  I  device  to  be  subject  to 
premarket  notification  requirements  if 
the  device:  (1)  Has  an  intended  use  that 
is  different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type;  e.g.,  the  device  is  intended  for  a 
different  medical  purpose,  or  the  device 
is  intended  for  lay  use  instead  of  use  by 
health  care  professionals;  or  (2)  operates 
using  a  different  fundamental  scientific 
technology  than  that  used  by  a  legally 
marketed  device  in  that  generic  type, 
e.g.,  a  surgical  instnmient  cuts  tissue 
Mdth  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using  a 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  or 
amplification  technology  rather  than 
culture  or  immunoassay  technology;  or 
(3)  is  a  in-vitro  device  that  is  intended: 
(a)  For  use  in  the  diagnosis,  monitoring 
or  screening  of  neopUstic  diseases  with 
the  exception  of  immunohistochemical 
devices;  (b)  for  use  in  screening  or 
diagnosis  of  familial  and  acquired 
genetic  disorders,  including  inborn 
errors  of  metabolism;  (c)  for  measuring 
an  analyte  that  serves  as  a  surrogate 
marker  for  screening,  diagnosis,  or 
monitoring  life  threatening  diseases 
such  as  acquired  immune  d^ciency 
syndrome  (AIDS),  chronic  or  active 
hepatitis,  tuberculosis,  or  myocardial 
infarction  or  to  monitor  therapy;  (d)  to 
assess  the  risk  of  cardiovascular 
diseases;  (e)  for  use  in  diabetes 
management;  (f)  to  identify  or  infer  the 
identity  of  a  microorganism  directly 
frmn  clinical  material:  (g)  for  detection 
of  antibodies  to  microorganisms  other 
than  immunoglobulin  G  (IgG)  and  IgG 
assays  when  the  results  are  not 
qualitative,  or  are  used  to  determine 
inumurity,  or  the  assay  is  intended  for 
use  in  matrices  other  tiian  serum  or 
plasma;  uses  noninvasive  testing;  and 
(h)  for  near  patient  testing  (point  of 
care). 

Class  I  devices  incorporating  such 
changes  or  modifications  are  not  exempt 
bom  premarket  notification  because 
FDA  believes  they  meet  the  resMved 
criteria  described  above,  under  510(1). 

In  addition  to  the  general  limitation 
on  exemptions  that  FDA  considera 
applicable  to  all  class  I  devices  that  is 
described  above,  FDA  also  considers 
certain  devices  within  a  generic  class  to 
remain  subject  to  tbe  premarket 
notification  requirements  because  they 


either  are  intended  for  a  use  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health  or  they 
present  a  potential  unreasonable  risk  of 
illness  or  injury.  For  example,  FDA. 
elsewhere  in  this  dociunent,  states  that 
it  considers  liquid  bandages  generally  to 
be  exempt  frt>m  the  premarket 
notification  requirements,  but  considers 
a  subcategory  of  those  devices,  those 
intended  for  treatment  of  bums  and 
other  open  woiuids,  to  remain  subject  to 


the  premaricet  notification  requiranents. 
FDA  believes  that  liquid  banoages 
intended  for  bums  and  other  c^n 
wounds  should  remain  subject  to  this 
requirement  because  they  are  of 
substantial  importance  in  preventing 
impairment  of  human,  health  by  helping 
fb  prevent  infections. 

FDA  advises  additionally  that  an 
exemption  frtun  the  requirement  of 
premarket  notification  does  not  mean 
that  the  device  is  exempt  fitun  any  other 

Table  1.— Reserved  Class  1  Devices 


statutory  or  regulatory  requirements, 
unless  such  exemption  is  explicitly 
provided  by  order  or  regulation. 

m.  Lists  of  Devices 

The  following  devices  are  devices  that 
FDA  believes  meet  the  reserved  criteria 
in  section  206  of  the  FDAMA  and. 
therefore,  would  remain  subject  to 
premarket  notification  under  new 
section  510(1)  added  to  the  act: 


21  CFR  Section 


862.1065 

862.1113 

862.1410 

862.1415 

862.1495 

862.1580 

862.1660 

862.1680 

862.1775 

862.3110 

862.3120 

862.3220 

862.3240 

862.3600 

864.7040 

864.8950 

864.9050 

864.9125 

864.9195 

8662390 

8662S60 

866.2850 

866.2900 

866.3110 

866.3120 

866.3235 

866.3370 

866.3870 

872.4200 

872.6250 

872.6640 

872  6710 

676.5160 

878.4460 

880.5090 

880.5680 

880.6250 

880.6375 

860.6760 

882.1030 

882.1420 

882.4060 

882.4545 

884.2980(a) 

8842962(a) 

886.4070 

886.4300 

886.4370 

888.1500 

880.3850 

8903710 

892.1100 

892.1110 


Name  of  Device 


Ammonia  test  system 

Bilirubin  (total  and  unbound)  in  the  neonate  test  system 

Iron  (non-heme)  test  system 

lron-t>inding  capacity  test  system 

Magnesium  test  system 

Ptiosphorous  (inorganic)  test  system 

Quality  control  material  (assayed  and  unassayed)^ 

Testosterone  test  system 

Uric  add  test  system 

Antimony  test  system 

Arsenic  test  system 

Cartxxi  monoxide  test  system 

ChotinesteiBse  test  system 

Mercury  test  system 

Aderwsine  triphosphate  release  assay 

Russell  viper  venom  reagent 

Blood  bank  supplies 

Vacuum-assisted  blood  coUection  system 

Blood  mixing  devices  and  blood  weighing  devices^ 

Transport  culture  medium 

Microt>ial  growth  monitor^ 

Automated  zone  reader 

Microbiological  specimen  collection  and  transport  device 

Campylobacter  fetus  seroiogical  reagents 

ChlamydM  serdogicai  reagents 

Epsteir>-Barr  virus  serological  reagents 

Mycobacterium  tuberculosis  immunofluorescent  reagents 

Trypanosoma  spp.  serological  reagents 

Dental  handpiece  and  accessories 

Dental  chair  arKl  accessories' 

Dental  operative  unit  and  accessories^ 

Boiirig  water  sterilizer 

Urological  damps  for  males" 

Surgeon's  gtove 

Liquid  bandage' 

Pediatric  position  holder 

Patient  examination  gtove 

Patient  lubricant 

Protective  restraint 

Ataxiagraph 

Electroencephalogram  (EEG)  signal  spectmm  analyzer 

Ventricuiar  caimula* 

Shunt  system  implantation  instrument" 

Telethermographic  system^" 

Liquid  crystal  thermographic  system^* 

Powered  corneal  burr^^ 

Intraocutar  lens  guide^' 

Keratoma 

Goniometer 

l^echanical  wheelchair 

Hot  or  cold  dnposable  padcs^« 

Sdnlillation  (gamma)  camera 

Positron  camera 


^  Meets  reserved  criteria  when  assayed  and  unassayed  when  used  for  donor  screening. 
'Meets  reserved  criteria  wt>en  automated. 

3  Meets  reserved  criteria  wtten  automated  blood  cuRuring  systems. 

4  Meets  reserved  criteria  when  dental  chair  with  the  operative  uniL 

»  Meets  reserved  criteria  when  it  is  not  the  accessory  tray  to  the  unit 
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*M«6ts  ras«fved  criteria  wt)«n  devices  are  for  internal  us*  oc  are  used  lor  females. 

'  Meets  reserved  criteria  for  uses  other  ttian  as  a  skin  protectant 

■Meets  reserved  criteria  if  not  made  of  surgical  grade  stainless  steel. 

'Meets  reserved  criteria  if  not  made  o(  surgical  stainless  steel. 

'"Meets  reserved  criteria  if  an  adjunct  use  system. 

*'  Meets  reserved  criteria  if  nonetoctricaity  powered  and  AC-powared  adjunctive  system. 

''Meets  reserved  criteria  if  for  useother  ttian  for  renwving  rust  rings. 

*'Meets  reserved  criteria  if  used  as  foldars  and  iroectors  for  soft  or  toWable  lOL's. 

**Meets  reserved  criteria  K  indicated  lor  use  on  infants. 


The  following  devices  are  devices  that 
FDA  believes  do  not  meet  the  reserved 
criteria  under  section  206  of  the 


FDAMA  and,  therefore,  will  be  exempt 
frooi  premarket  notification  as  of 

Table  2.— B<emf»teo  Class  I  Devices 


February  19, 1998,  under  new  section 
510(1)  added  to  the  act: 


21  CFR  Section 


Name  of  Device 


862.1030 
862.1040 
862.1060 
862.1075 
862.1060 
862.1095 
862.1115 
862.1130 
862.1135 
862.1165 
862.1175 
862.1180 
862.1185 
862.1195 
862.1200 
862.1240 
862.1245 
862.1250 
862.1260 
862.1265 
862.1270 
862.1275 
862.1280 
862.1285 
862.1300 
862.1310 
862.1325 
862.1330 
862.1335 
862.1360 
862.1370 
862.1375 
862.1385 
862.1390 
862.1385 
862.1400 
862.1405 
862.1430 
862.1435 
862.1450 
862.1460 
862.1465 
862.1475 
862.1485 
862.1500 
862.1505 
862.1510 
862.1520 
862.1530 
862.1535 
862.1540 
862.1542 
862.1560 
862.1560 
862.1570 
862.1590 
8621585 
862.1605 


Alanine  amino  transferase  (ALT/SQPT)  test  system 

Aldolase  test  system 

Detta-amirwlevuiinic  acid  test  system 

Androstenedione  test  system 

Androsterone  test  system 

Ascorbic  add  test  system 

Urinary  bilirutNn  and  its  conjugates  (nonquantitative)  test  system 

Bkwd  volume  test  system 

C-peptides  of  proinsuHn  test  system 

Catecholamines  (totaJ)  test  system 

Cholesterol  (total)  test  system 

Chymotrypsin  test  system 

Compound  S  (1 1-deoxycortisol)  test  system 

Cortiooids  test  system 

Corticosterone  test  system 

Cystine  test  system 

Dehydroeptandrosterone  (free  and  sulfate)  test  system 

Desoxycortioosterone  test  system 

EstradM  test  system 

Estriol  test  system 

Estrogen  (total,  in  pregnancy)  test  system 

Estrogens  (total,  nonpregnancy)  test  system 

Estrone  test  system 

Etiocholanotorte  test  system 

Fotide-stimutating  hormone  test  system 

Galartoae  test  system 

Gastrin  test  system 

Globulin  test  system 

Glucagon  test  system 

Gamma-gkjtamyl  transpeptidase  and  isoenzymes  test  system 

Human  gtowth  hormone  test  system 

iNsiKBne  lesi  system 

17-Hydroxyoorticosteroids  (17-keiogenic  steroids)  test  system 

5-Hydroxyindole  acetic  acid/sarolonin  test  system 

17-Hydroxyprogeaterone  test  system 

Hydroxyproline  test  system 

Immunoraective  nsuMn  test  system 

17-Katostereids  test  system 

Ketones  (nonquantMativ^  test  system 

LadK  add  lest  system 

Leudne  aminopeptidaae  test  system 

Lipase  test  system 

Upoproiein  teat  system 

Luteinizing  hormone  test  system 

Make  dehydrogenase  test  system 

Mucopolysaccharides  (nonquantitative)  test  sytem 

Nitrite  (nonquantitative)  test  system 

5'-Nucleotidase  test  system 

Plasma  oncometry  test  system 

Ornithine  carbamyl  translerase  test  system 

OsmolaMy  test  system 

Oxalate  test  system 

Urinary  pH  (nonquantitative)  test  system 

Urinary  phenylcetones  (nonquantitative)  test  system 

Ptwaphohexose  isomerase  test  system 

PorphobiNrwgen  test  system 

Porphyria  test  system 

Pregnanediol  test  system 
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Table  2.— Exempted  Class  I  Devices— Continued 


21  CFR  Section 


862.1610 

862.1615 

862.1620 

862.1625 

862.1630 

862.1645 

862.1650 

862.1655 

862.1660 

862.1705 

862.1725 

862.1730 

862.1780 

862.1785 

862.1790 

862.1795 

862.1805 

862.1820 

8622140 

862.2150 

862.2160 

8622170 

8622250 

8622260 

8622270 

8622300 

8622400 

8622500 

8622540 

8622560 

8622680 

862.2700 

8622730 

8622750 

8622850 

8622860 

8622900 

862.3280 

8642280 

864.5240 

864.9185 

864.9195 

864.9225 

864.9275 

864.9320 

864.9750 

8662660 

866.3040 

866.3140 

866.3145 

866.3200 

866.3240 

866.3355 

866.3360 

866.3375 

866.3380 

866.3405 

866.3480 

866.3500 

866.3600 

866.3680 

866.3740 

866.3850 

866.5060 

866.5065 

866.5160 

866.5200 

866.5330 

866.5400 

866.5420 

866.5425 

866.5430 


Name  of  Device 


Prenanetriol  test  system 

PregnefK)lone  test  system 

Progesterone  test  system 

Prolactin  (lactogen)  test  system 

Protein  (fractionation)  test  system 

Urinary  protein  or  abumin  (nonquantitative)  test  system 

Pyruvate  kinase  test  system 

Pyruvfc  add  test  system 

Quality  control  material  (assayed  and  unassayed)' 

Triglyceride  test  system 

Trypsin  test  system 

Free  tyrosine  test  system 

Urinary  cakxili  (stones)  test  system 

Urinary  urobilinogen  (nonquantitative)  test  system 

Uroporphynn  test  system 

Vanilmandelk:  add  test  system 

Vitamin  A  test  system 

Xytose  test  system 

Centrifugal  chemistry  analyzer  for  dinKal  use 

Continuous  ftow  sequential  multiple  chemistry  analyzer  for  dinteal  use 

Discrete  photometric  chemistry  analyzer  for  dinkal  use 

Micro  chemistry  analyzer  tor  dinnal  use 

Gas  lk)uid  chromatography  system  for  dinical  use 

High  pressure  liqukl  chromatography  system  for  dinical  use 

Thin-layer  chromatography  system  for  dinkal  use 

Cotorimeter  photometer,  or  spectrophotometer  for  dinkal  use 

Densitometer/scanner  (integrating,  reflectance,  TLC,  or  radkwhromatogram)  tor  dinical  use 

Enzyme  analyzer  for  cUnkal  use 

Flame  emisston  photometer  for  dinkal  use 

Ruorometer  for  dinical  use 

Mk:rotitrator  for  clinical  use 

Nephetometer  for  dinkal  use 

Osmometer  for  dinical  use 

Pipetting  and  diluting  system  for  diracal  use 

Atomic  absorption  spectrophotometer  for  dinical  use 

Mass  spectrometer  for  dink^al  use 

Automated  urinalysis  system 

Clinkal  toxkx)k)gy  control  material 

Cultured  animal  and  human  ceRs 

Automated  btood  ceN  diluting  apparatus 

Blood  grouping  view  box 

Btood  mixing  devk»s  and  btood  weighing  devtees' 

Cell-freezing  apparatus  and  reagents  for  in  vitro  diagnostk:  use 

Blood  bank  centrifuge  tor  in  vitro  diagnostk;  use 

Copper  sulphate  solutton  for  spedfk:  gravity  determination 

Heat-sealing  device 

Mka-oorganism  differentiaton  and  klentiftoatton  device 

Aspergillus  spp.  serotogtoal  reagents 

Corynebacterium  spp.  serotogical  reagents 

Coxsackievirus  serotogtoal  reagents 

Echinococcus  spp.  serotogical  reagents 

Equine  encef>hak>myelitis  virus  serotogtoal  reagents 

Listeria  spp.  serotogical  reagents 

Lymphocytic  choriomeningitis  virus  serotogkal  reagents 

Mycoplasma  spp.  serotogtoal  reagents 

Mumps  virus  serotogtoal  reagents 

Pdtovirus  serotogtoal  reagents 

Respiratory  syncytial  virus  serotogical  reagents 

Rtokettsia  serotogtoal  reagents 

Schistosoma  spp.  serotogical  reagents 

Sporothrix  scheneckii  serotogical  reagents 

Sfraptococcos  spp.  serotogtoal  reagents 

TrichineUa  spiralis  serotogtoal  reagents 

Preatoumin  immunotogical  test  system 

Human  allotypic  martcer  immunotogtoal  test  system 

Beta-globulin  immunotogtoal  test  system 

Carbonto  anhydrase  B  and  C  immunotogical  test  system 

Fador  XIII,  A,  S.  immunotogicai  test  system^  _ 

AiJD/ia-gtobulin  immunotogtoal  test  system 

A^sha-l-glycoproteins  immunotogtoal  test  system 

Ai|t)/>a-2-glycoproteins  immunotogtoal  test  system 

6et8-2-9lycoprotein  I  immunotogtoal  test  system 
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Table  2.— Exempted  Class  I  Devices— Continued 


21  CFR  Section 


866.5440 

866.5660 

866.5570 

866.5580 

866.5715 

866.5735 

866.5765 

866.5890 

868.1910 

868.5620 

868.5640 

868.5675 

868.5700 

868.6810 

872.3400(b)(1) 

874.1070 

874.1500 

874.1800 

874.1925 

874.3300(b)(1) 

874.4100 

874.5300 

874.5650 

874.5840 

878.5160 

876.5210 

876.52S0(b)(2) 

878.4040 

878.4200 

878.4320 

878.4680 

878.4760 

878.4820 

878.4960 

880.5090 

880.5270 

880.5420 

882.4060 

882.4545 

882.4660 

882.4750 

884.1040 

886.1360 

886.1780 

886.1940 

886.4070 

886.4300 

886.5850 

890.5180 

890.5710 

892.1300 

892.1320 

862.1330 

892.1410 

802.1880 

882.1910 

892.1960 

882.1970 

882.5660 


'SExemption  does  not  appty  «  used  as  JoWers  and  injectors  for  soft  or  foidabie  lOL's. 
^«  Exemption  does  not  apply  wtien  Imficated  for  infants. 


Nanteof  Devica 


S«ea-2-glycoprotain  III  immunological  test  system 
Lactic  dehydrogenase  immunological  test  system 
Lactoferrin  immunological  test  system 
Lipoprotein  X  immuriological  test  system 

Plasmirwgen  immunological  test  system  

Prothrombin  immunological  test  system* 

Retinol-btnding  protein  immunological  test  system 

lnter-«|D/M  trypsin  inhibitor  immunological  test  system 

Esophageal  stethoscope 

Breathing  mouttipieoe    - 

Medicinal  nonventilatory  nebufeer  (atomizer)  ~ 

Rebreathing  device 

Nonpowered  oxygen  tent 

Tracheobronchial  suction  catheter 

Karaya  and  sodium  borate  with  or  without  acacia  denture  adhesive 

Short  increment  sensitivity  index  (SISI)  adapter 

(3ustometer 

Air  or  water  caloric  stimulator 

Toynbee  diagnostic  tube 

Hearing  aid^ 

Epistaxis  balloon 

Ear,  nose,  and  throat  examination  and  treatment  unit 

Powered  nasal  irrigator 

Antistanunering  device 

Urotogical  clamps  for  males* 

Enema  kit 

Urine  collector  artd  accessories 

Surgical  apparel' 

introducUon/drainage  catheter  and  accessories 

Rsmovable  skin  dp 

Nonpowered,  single  patient,  portable  suctkxi  apparatus 

Removable  skin  staple 

Surgical  instrument  motors  and  accessories/attachments 

Opwating  tables  and  aocassories  and  operating  chair  and  accessories 

Lk)uM  bandage* 

Neonatal  eye  pad 

Pressurs  intusor  lor  an  I.V.  bag 

Ventricular  cannula* 

Shunt  system  implantation  instrument^o 

Neurosurgnal  suture  needto 

Skulpunch*^ 

Viscometer  tor  cervical  mucus 

Keratosoope^' 

Retinoecope** 

Tonometer  sterilzer 

Powered  corneal  burr^* 

Intraocular  lens  guide** 

Sunglasses  (nonprescriptnn) 

Manual  patient  rotation  bed 

Hot  or  COM  dtaposabis  pack** 

Nuclear  rscWinear  scanner 

Nuclear  uptake  probe 

Nuclear  whole  body  scanner 

Nudaar  eledfocardngraph  synchronizsr 

Radtographic  Hm  iMuminator 

RadtographK  grid 

Radtographic  intensifying  saeen 

RadtographK  ECG/raspirator,  synchronizer 

Manual  radnnucSde  appNcalor  system 


2  ^TUS^  i  ^'^  S  "'^^y*^  material,  except  when  used  in  conjunctnn  with  donor  screening  tests, 
'cxsmpiion  is  hmited  to  manual  devices. 

*  This  exemption  shouW  not  be  confused  with  §864.7290. 

*This  exemption  shouM  not  be  confused  with  §§864.5425  or  864.7750. 

•Exsflfiption  is  Kmiled  to  sir-oonductton  hearing  aids. 

;  Exemption  doM  not  include  devices  for  intsmal  use  or  devices  used  for  fematos. 

•^aamSSSH  5  ^SmSS^  I?  *=*^  '  ***???7  ^^^^  •**"  »«**««'  V**^  and  surgnal  masks. 
■Exemptton  is  limited  to  uses  as  a  dan  protectant.  ^^ 

•  Exemption  is  Mmited  to  surgical  grade  stainless  steel. 

"Exemption  is  knited  to  devices  made  of  surgical  grade  stainless  steel. 
*' Exemption  shouM  not  be  confused  with  §8{Q.4306. 
"Exemption  is  extended  to  those  with  software. 
"Exemptton  is  HmMed  to  dass  I  battery-powered  devices. 
**  Exemption  is  limited  to  nist  ring  removal. 


IV.  Comments 

Interested  persons  may,  on  or  before 
May  4, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  January  23. 1998. 
William  B.  Scfaukz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  98-2498  Filed  1-30-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Qastroenteroiogy  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendationsrto  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  12, 1998.  8:30  a.m.  to 
5  p.m. 

Location:  Parklawn  Bldg..  conference 
rooms  G  and  H.  5600  Fishers  Lane, 
Rockville,  MD. 

Contact  Person:  Mary  J.  Cornelius. 
Clenter  for  Devices  and  Radiological 
Health  (HFZ-470).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
RockviUe,  MD  20850,  301-594-2194,  or 
FDA  Advisory  Clommittee  Information 
Line,  l-800-741-«138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12523.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Procedure:  On  February  12, 1998, 
from  9:30  a.m.  to  10:30  a.m..  the 
meeting  will  be  open  to  the  public. 


Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  February 
6, 1998.  Time  allotted  for  eadi 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  6, 1998.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  {lartidpants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
February  12. 1998,  from  10:30  a.m.  to  5 
p.m.,  FDA  staff  will  present  to  the 
committee  confidential  infofmation 
regarding  present  and  future  device 
issues.  The  committee  will  also  hear 
and  review  trade  secret  and/or 
confidential  commercial  information  on 
a  product  development  protocol.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
February  12. 1998.  Gastroenterology  and 
Urology  Devices  Panel  of  the  Medical 
Devices  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the 
Cia^roenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  were 
available  at  this  time,  the  Commissioner 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  26, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-2409  Filed  1-30-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Microbiology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closiad  to  the  public. 
Name  of  Committee:  Microbiology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

Geneml  Function  of  the  Committee: 
To  provide  advice  and 
reconunendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  12. 1998.  9:30  a.m.  to 
5:30  p.m..  and  February  13, 1998,  9:30 
a.m.  to  6  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville.  MD. 

Contact  Person:  Freddie  M.  Poole, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850.  301-594-2096,  ot 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12517.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  February  12. 1998,  the 
committee  will  provide  advice  and 
recommendations  to  the  agency  on 
issues  regarding  tests  for  hepatitis 
viruses  intended  for  detecting  antigens 
or  nucleic  acids  of  hepatitis  viruses  B 
and  C,  or  antibodies  (total,  IgG.  or  IgM) 
to  antigens  of  hepatitis  viruses  A,  B.  and 
C.  These  assays  may  be  indicated  for  the 
diagnosis  of  aurent  (acute  or  chronic), 
recent,  or  past  infection;  management  of 
current  infection;  determination  of  prior 
immunologic  experience  or  pre-  and 
post-vaccination  antibody  responses. 
These  devices  are  not  indicated  for 
screening  donors  of  blood  or  blood 
products,  unless  specifically  indicated 
for  such  uses.  The  intent  of  the 
committee  discussion  is  not  to  resolve 
issues  related  to  the  cUnical  practice  or 
treatment  of  patients  with  viral 
hepatitis.  Rather,  the  focus  of  discussion 
will  be  on  appropriate  clinical  studies 
for  establishing  the  safety  and 
effectiveness  of  devices  for  these 
hepatitis  viruses  when  used  for  the 
previously  stated  indications  for  use.  On 
February  13. 1998,  the  committee  will 
discuss  a  petition  for  reclassification  of 
fully  automated  short-term  incubation 
cycle  antimicrobial  susceptibility 
devices  bom  class  III  to  class  11. 

Procedure:  On  February  12.  1998. 
from  9:30  a.m.  to  5:30  p.m.,  and  on 
February  13, 1998,  from  10  a.m.  to  6 
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p.m.,  Uie  meeting  is  open  to  tiie  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  tbe 
conunittee.  Written  submissions  may  be 
'  made  to  the  contact  person  by  February 
<  1998.  Oral  presentations  firom  tbe 
public  will  be  scheduled  between 
approximately  10  a.m.  and  11:15  a.m. 
on  February  12. 1998,  and  between 
approximately  10:15  a.m.  and  10:45  a.m. 
on  February  13, 1998.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  4, 1998.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

dosed  Committee  Deliberations:  On 
February  13, 1998,  from  9:30  a.m.  to  10 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  FDA  staff  will 
present  to  the  committee  trade  secret 
and/or  confidential  commercial 
information  regarding  pwnding  and 
future  device  submissions. 

FDA  regrets  that  it  was  imable  to 
publish  tbis  notice  15  days  prior  to  the 
February  12  and  13,  1998,  Microbiology 
Devices  Panel  of  the  Medical  Devices 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Microbiology 
Devices  Panel  of  the  Medical  Devices 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  26. 1998. 
Michael  A.  PriMfaun. 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  9»-2465  Filed  1-30-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AbuMmd  Mental  Health 
Servlcea  Adntlnistfatlon 

Current  Uat  of  Laboratof  lee  Whicti 
Meat  Minimum  Standarda  To  Engaga  in 
Urine  Drug  Teating  tor  Federal 
Agenclaa.  and  Laboratoriaa  That  Have 
Withdrawn  From  the  Program 

aobcy:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
action:  Notice. 

StMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  noUce 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
frt)m  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  bom  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www.health.OTg 

F0«  FURTHER  IMFOmUTION  CONTACT:  Mra. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishere  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPI^MENTARY  INFOWIATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 


Laboratories  which  claim  to  be  in  tbe 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  bom  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 
In  accordance  %vith  Subpart  C  of  the 
.  Guidelines,  the  following  laboratories 
meet  tbe  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory.  8901  W.  Uncoln  Ave.,  West 

AUis,  WI  53227, 414-328-7840  (formerly: 

Bayshore  Qinical  Laboratory) 
Aegis  Analytical  Laboratories.  Inc..  345  Hill 

Ave..  Nashville,  TN  37210,  61S-2SS-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St,  Montgomery,  AL  36103. 

800-541-4931  /  334-263-5745 
Alliance  Laboratory  Services,  3200  Burnet 

Ave.,  Cincinnati,  OH  45229,  513-569- 

2051,  (fbnnerly:  Jewish  Hospital  of 

Cincinnati,  Inc) 
American  Medical  Laboratories.  Inc..  14225 

Newbrook  Dr.,  Chantilly,  VA  20151,  703- 

802-«900 
Associated  Pathologists  Laboratories.  Inc.. 

4230  South  Burnham  Ave.,  Suite  250,  Las 

Vegas.  NV  89119-5412,  702-733-7866  / 

800-433-2750 
Associated  Reponal  and  University 

Pathologists.  Inc.  (ARUP).  500  ChipeU 

Way.  Salt  Lake  Qty,  UT  84108.  801-583- 

2787  /  800-242-2787 
Baptist  Medical  Center— Toxicology 

Laboratory.  9601  1-630.  Exit  7,  Little  Rock, 

AR  72205-7299,  501-202-2783,  (foimerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Cedars  Medical  Center.  Department  of 

Pathology,  1400  Northwest  12th  Ave., 

Miami.  PL  33136.  305-325-5784 
Clinical  Reference  Lab,  8433  Quivira  Rd.. 

Lenexa.  KS  66215-2802.  800-445-6917 
CompuChem  Laboratories,  Inc.,  1904 

Alexander  Drive.  Research  Triangle  Park. 

NC  27709,  919-572-6900  /  800-833-3984. 

(Formerly:  CompuChem  Laboratories,  Inc., 

A  Subsidiary  of  Roche  Biomedical 

Laboratory,  Roche  CompuChem 

Laboratories,  Inc.,  A  Memlwr  of  the  Roche 

Group) 
Cox  Health  Systems.  Department  of 

Toxicology,  1423  North  Jefferson  Ave., 

Springfield.  MO  65802, 800-876-3652/ 

417-269-3093.  (formerly:  Cox  Medical 

Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory.  Great  Lakes.  iL  P.  O.  Box  88- 

6819,  Great  Lakes.  IL  60088-6819.  847- 

688-2045  /  847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 

Ave..  Suite  301.  Fort  Myers,  FL  33901, 

941-41&-1700  /  800-735-5416 
Doctors  Laboratory.  Inc..  P.O.  Box  2658,  2906 

)ulia  Dr..  ValdosU,  GA  31604. 912-244- 

4468 
DrugProof  Division  of  Dynacare/Laboratory 

of  Pathology,  LLC.  1229  Madison  St.,  Suite 

500,  Nordstrom  Medical  Tower.  Seattle, 
WA  98104,  800-898-0180  /  206-38fr-2672 
(formerly:  Laboratory  of  Pathology  of 


Seattle,  Inc,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle.  Inc.) 
DrugScan.  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655.  681-236-2609 
General  Medical  Laboratories.  36  South 
Brooks  St.  Madison,  WI  53715, 608-267- 
6267, 
Harrison  Laboratories.  Inc..  9930  W. 

Hi^way  80,  Midland,  TX  79706.  800-725- 

3784  /  915-563-3300  (formerly:  Harrison  ft 

Associates  Forensic  Laboratories) 
Hartford  Hospital  Toxicology  Laboratory.  80 

Seymour  St,  Hartford,  CT  06102-5037, 

860-545-6023 
LabOne.  Inc..  8915  Lenexa  Dr.i  Overland 

Park,  Kansas  Q6214,  913-888-3927  /  800- 

728-4064  (formerly:  Center  for  Laboratory 

Services,  a  Division  of  LabOne.  Inc.) 
Laboratory  Corporation  of  America,  888 

Willow  St..  Reno.  NV  89502.  702-334- 

3400  (formerly:  Sierra  Nevada  Laboratories, 

Inc) 
Laboratory  Corporation  of  America  Holdings. 

69  First  Ave.,  Raritan,  NJ  08869, 800-437- 

4986  /  908-526-2400  (Formerly:  Roche 

Biomedical  Laboratories,  Inc.) 
Laboratory  Specialists.  Inc..  1111  Newton  St. 

Gretna.  LA  70053,  504-361-8989  /  800- 

433-3823 
Marshfield  Laboratories.  Forensic  Toxicology 

Laboratory,  1000  North  Oak  Ave., 

Marshfield,  WI  54449,  715-389-3734  / 

800-331-3734 
MedExpress/National  Laboratory  Center. 

4022  Willow  Lake  Blvd.,  Memphis.  TN 

38118,  901-795-1515/800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology,  3000 

Arlington  Ave.,  Toledo,  OH  43614, 419- 

381-5213 
Medlab  Qinical  Testing.  Inc..  212  Cherry 

Lane,  New  Casde,  DE  19720,  302-655- 

5227 
MedTox  Laboratories,  lac,  402  W.  County 

Rd.  D,  St  Paul.  MN  55112.  800-832-3244 

/ 612-636-7466 
Methodist  Hospital  Toxicology  Services  of 

Qarian  Health  Partners,  Inc..  Department 

of  Pathology  and  Laboratory  Medicine, 

1701  N.  Senate  Blvd.,  Indianapotis,  IN 

46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636.  800-752-1 835/30»-671- 

5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 

Graham  St.,  Portland.  OR  97227,  503-413- 

45*12,  800-237-7808(x4512) 
Minneapolis  Veterans  Affairs  Medical  Center. 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417. 

612-725-2088 
National  Toxicology  Laboratories.  Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South.  Salt  Lake  Qty,  UT  84124, 800-322- 

3361/801-268-2431 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene.  OR  97440- 

0972. 541-341-8092 
Pacific  Toxicology  Laboratories,  1519  Pontius 

Ave.,  Los  Angeles.  CA  90025,  310-312- 

0056  (formerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory) 


Pathology  Associates  Medical  Laboratories, 
11604  E.  Indiana,  Spokane.  WA  99206, 
509-926-2400/800-54 1-7891 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,415- 
328-6200/800-M6-51 77 

PharmChem  Laboratories,  Inc..  Texas 
Division,  7610  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory.  7800  West 
110th  St,  Overland  Park,  KS  66210, 913- 
339-0372/800-821-3627     ♦ 

Poisonlab.  Inc..  7272  Clairemont  Mesa  Blvd., 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272 

Premier  Analytical  Laboratories,  15201  East 
I-IO  Freeway.  Suite  125.  Channelview.  TX 
77530,  713-457-3784/800-888-4063 
(formerly:  Drug  Labs  of  Texas) 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road.  Auburn  Hills.  MI  48326. 
810-373-9120/800-444-0106  (formeriy: 
Healthcare/Preferred  Laboratories, 
HealthCare/MetPath,  CORNING  Qinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd..  Baltimore.  MD  21227.  410- 
536-1485  (formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science.  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd..  Irving,  TX  75063.  800-526-0947/ 
972-916-3376  (formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr.,  Pittsburgh. 
PA  15220-3610.  800-574-2474/412-920- 
7733  (formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd..  St  Louis.  MO  63146.  800- 
288-7293/314-991-1311  (formerly: 
Metropolitan  Reference  Laboratories,  Inc., 
CORNING  Qinical  Laboratories,  South 
Central  Division) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd..  San  Diego.  CA  92108- 
4406.  800-446-4728/619-686-3200 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT). 
CORNING  Nichols  InstiUite.  CORNING 
Clinical  Laboratories) . 
Quest  Diagnostics  IrKorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608  201- 
393-5590  (formeriy:  MetPath.  Inc.. 
CORNING  MetPath  Qinical  Laboratories. 
CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd.,  Wood  Dale.  IL  60191,  630-595-3888 
(formerly:  MetPath,  Inc..  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Qinical  Laboratories  Inc.) 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 
Scott  &  White  Drug  Testing  Laboratory,  600 
S.  31st  St.,  Temple,  TX  76504,  800-749- 
3788/254-771-8379 


S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque.  NM  87102,  505- 
727-8800  /  800-999-LABS 
SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr..  Atlanta,  GA  30340, 
770-452-1590,  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-637-7236  (fonneriy:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
801  East  Dixie  Ave.,  Leesburg.  FL  34748, 
352-787-9006  (formerly:  Doctors  ft 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories. 
400  Egypt  Rd..  Norristown,  PA  19403.  800- 
877-7484/610-631-4600  (fonneriy: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy..  Schaumburg,  IL  60173, 
847-447-4379/80O-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithlOine  Beecham  Clinical  Laboratories, 
7600 Tyrone  Ave.,  Van  Nuys,  CA  91405. 
818-989-2520/800-877-2520 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd..  South  Bend,  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Tempe.  AZ  85283.  602-438-8507 

St.  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  St,  Oklahoma  City,  OK  73101, 
405-272-7052 

St.  Lawrence  Hospital  Sr  Healthcare  System, 
Toxicology  Laboratory,  1210  W.  Saginaw, 
Unsing,  MI  48915,  517-377-0520 

Toxicology  6-  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Qinics, 
2703  Qark  Lane.  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service,  Inc..  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories.  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-226- 
4373/800-966-2211  (formerly:  Laboratory 
Specialists,  Inc.;  Abused  Drug  Latxvatories; 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.) 

UNHAB.  18408  Oxnard  St.,  Tarzana,  CA 
91356.  800-492-0800/818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland,  Texas 
79706,  915-561-8851/888-953-8851 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Clinical  Qiemistry  Division.  301 
University  Boulevard,  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551, 
409-772-3197 
The  Standards  Council  of  Canada  ISCX:] 

Laboratory  Accreditation  Program  for 

Substances  of  Abuse  (LAPS A)  has  been  given 

deemed  status  by  the  Department  of 

Transportation.  The  SCC  has  accredited  the 

following  Canadian  laboratories  for  the 

conduct  of  forensic  urine  drug  testing 

required  by  Department  of  Transportation      ^ 

regulations: 

Dynacare  Kasper  Medical  Laboratories. 
«)4940-123  Ave.,  Edmonton,  Altterta 
Canada  T5V  1B4,  800-661-9876/403-451- 
3702 
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Camma-Dynacare  h4edical  Labomtohet,  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership.  245  Pall  Mall  St, 
Lomjon.  ON.  Canada  N6A  1P4,  519-679- 
1630 

MAXXAM  Analytics  Inc.,  5540  McAdam  Rd. 
Mississauga.  ON.  Canada  L4Z  IPI.  905- 
890-2555.  (formerly:  NOVAMANN 
(Ontario)  Inc.) 

Kkhard  Kopanda, 

ExacuUv9  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 

(FR  Doc.  9S-2413  Filed  1-30-98: 8:45  am] 


DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

Podt  Ma.  FB-42«3  M  64  02| 

Notloe  of  Propoeed  Infonnetton 
Collection  for  Public  ComnieHt; 
Coneolidated  Planning;  Comment  Due 


AOSCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comments. 

SUIMARY:  On  December  31. 1997  (62  FR 
68296).  HUD  published  a  notice  of 
profKMed  information  collection  for 
Consolidated  Planning  for  Community 
and  Development  (CPD)  programs,  and 
solicited  comments  on  the  proposed 
information  collection.  The  December 
31. 1997  notice  inadvertently  omitted 
the  comment  due  date.  The  purpose  of 
this  notice  is  to  advise  that  the  comment 
due  date  for  the  December  31, 1997 
notice  is  March  2. 1998. 
AOOnESaeS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Sheila  E.  Jones, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.  Room 
7230.  Washington.  DC  20410. 

FOn  FURTNER  MFOnMATKM  CONTACT: 
Sal  Sclafani.  Acting  Director.  Policy 
Division.  202-708-0614.  ex.  4364. 
8UPPLBI»frARY  MFOfMATION:  On 
December  31. 1997  (62  FR  68296),  HUD 
published  a  notice  of  proposed 
information  collection  for  Consolidated 
Planning  for  Community  and 
Development  (CPD)  programs,  and 
solicited  comments  on  the  proposed 
information  collection.  The  December 
31,  1997  notice  inadvertently  omitted 
the  comment  due  date.  The  purpose  of 
this  notice  is  to  advise  that  the  commeiy 
due  date  for  the  December  31.  1997 
notice  is  March  2. 1998. 


Dated:  January  27. 1998. 
Caadlle  E.  Aoawedo, 

Assistant  Genera]  Counsel  for  Regulations. 
(FR  Doc  98-2390  Filed  1-30-98:  8:45  am] 

■lUJNQ  COOK  4t1« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(DocKM  Na  n!^196-M-0q 

Announcement  of  Awento  fbr  the 
Economic  Development  and 
Supportive  Servicee  Program— Fiecal 
Yeerig97 

A084CY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACnON:  Annoimcement  of  funding 
awards. 


f:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1997  Public  and  Indian 
Housing  applicants  under  the  Economic 
Development  and  Supportive  Services 
(EDSS)  Program.  The  purpose  of  this 
document  is  to  announce  the  awards  to 
be  used  to  further  the  Department's 
commitment  to  provide  economic 
development  opportunities  and 
supportive  services  to  assist  families, 
the  elderly  and  persons  with  disabilities 
that  reside  in  Public  and  Indian  Housing 
to  become  self-sufficient;  to  live 
independently  or  to  prevent  premature 
or  unnecessary  institutionalization. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Maria-Lana  Queen;  Office  of 
Community  Relations  and  Involvement 
(OCRI).  U.S.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W.,  Washington,  DC  20410;  or  Tracy 
C.  Outlaw.  National  Office  of  Native 
American  Programs  (NONAP).  1999 
Broadway.  Suite  3390.  Box  90.  Denver. 
CO  80202;  telephone  numbers:  OCRI 
(202)  708-4214;  and  NONAP  (303)  675- 
1600.  Hearing-  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devises  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Services  on  1-800- 
877-TTY  (1-800-877-8339)  or  (202) 
708-9300.  (With  exception  of  the  "800" 
number,  these  are  not  toll  free  numbers.) 
SUPPLBMENTARY  INFORMATION:  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  1997  (Pub.  L.  104-204.  110  Stat. 
2874:  approved  September  26.  1996) 
(FY  1997  Appropriations)  set  aside  sixty 


(S60)  million  for  the  FY  1997  ED/SS 
program. 

Five  (SS)  million  of  the  sixty  ($60) 
million  available  under  the  ED/SS  set- 
aside  was  further  allocated  to  the 
Tenant  Opportunities  Program  (TOP)  for 
FY  1997.  Of  the  remaining  fifty-five 
($55)  million  available  for  the  ED/SS 
program,  the  following  was  set-aside: 
— $5  million  for  the  Moving  to  Work 

Demonstration; 
— $250,000  to  the  commimity  of  St. 
Petersburg,  Florida  for  a  self- 
sufficiency  program  for  public 
housing  residents  (as  part  of  a  package 
of  assistance  in  response  to  the  civil 
disturbances  in  St.  Petersburg); 
— $2.5  million  to  be  used  in  conjunction 
with  funding  from  the  Department  of 
Health  and  Hiunan  Services  for  a 
Resident  Uplift  and  Economic 
Development  Program;  and 
— $5  million  for  service  coordinators, 
administered  by  the  Office  of 
Housing. 

The  remaining  $42.25  was  made 
available  for  the  purposes  of  providing 
grants  to  Public  Housing  Agencies  and 
Indian  Housing  Authorities  to  enable 
them  to  establish  and  implement 
programs  that  increase  resident  self- 
sufficiency  and  support  continued 
independent  living  for  elderly  and 
disabled  residents. 

On  June  6, 1997  (62  FR  31272),  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  that  aiwounced 
$42.25  million  in  ED/SS  funds.  The 
NOFA  was  amended  as  follows. 
—July  17. 1997  (62  FR  38318).  Corrected 
the  maximum  grant  amounts  for 
Elderly  and  Disabled  Supportive 
Services;  clarified  the  ineligible 
activities  and  cost  items;  and 
announced  a  $1,000,000  set-aside  to 
the  Seminole  Tribe  of  Florida  (which 
was  not  funded  in  the  FY  1996 
funding  cycle  because  of  a  technical 
computation  error. 

Accordingly,  this  document 
announces  the  recipients  that  were 
reviewed  and  evaluated  in  accordance 
with  ranking  factors  set  forth  in  the 
NOFA  published  June  6, 1997,  and  that 
funding  to  the  Seminole  Tribe  of  Florida 
was  made  in  accordance  with  the 
amendment  notice  published  July  17,    . 
1997. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Eievelopment 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545)  the  Department  is 
publishing  details  regarding  recipients 
of  funding  awards.  This  information  is 
provided  in  Appendix  A  to  this 
document.  The  list  of  recipients  may 
also  be  found  on  the  internet  site 


located  at  WWW.HUD.gov/ 
pr286cht.html. 

Dated:  January  26, 1998. 
Kevin  E.MaickaHB. 
Assistant  Secretaiyfor  Public  and  Indian 
Housing. 

Appendix  A— Economic  Development 
and  SnpportiTe  Senrices  Program 
Recipients  FY  1997 

Kodiak  Island  Housing  Authority,  3137  Mill 
Bay  Road.  Kodiak.  AK  99615.  (907)  486- 
81111  Grant  Amount  $200,000 
Housing  Authority  of  the  Qty  of  North  Little 
Rock,  P.O.  Box  516.  North  Uttle  Rock.  AR 
72115.  (501)  758-8911.  Grant  Amount: 
$125,500 
Los  Angeles  County  Housing  Audiority,  2 
Coral  Ciide, -Monterey  Park.  CA  91755, 
(650)  802-3398,  Giant  Amount:  SSOOjOOO 
Owens  Valley  Indian  Housing  Authority. 

P.O.  Box  490.  Big  Pine,  CA  93513,  (760) 

872-5000,  Grant  Amount:  $77,500 
Housing  Authority  of  the  Qty  of  Calexico, 

1006  East  5*  Street.  Calexico.  CA  92231, 

(209)  443-8493.  Grant  Amoimt:  $75,000 
Housing  Authority  of  the  Qty  and  County  of 

Fresno.  1331  Fulton  Mall,  Fresno,  CA 

93721.  (209)  443-8493.  Grant  Amount: 

$500,000 
Dublin  Housing  Audiwity .-22941  Atherton 

Street.  Hayward.  CA  94541,  (510)  727- 

8541.  Grant  Amount  $37,500 
Housing  Authority  of  the  Qty  of  Los  Angeles. 

520  South  Lafayette  Park  Place,  Los 

Angeles,  CA  90057.  (213)  252-2755.  Ckant 

Amount:  $999,928 
Housing  Authority  of  the  County  of  Contra 

CosU.  3133  Estudillo  Street,  Martinez,  CA 

94553,  (510)  372-0791,  G^t  Amount 

S294.501 
San  Diego  Housing  Commission,  1625 

Newton  Avenue,  San  Diego.  CA  92113- 

1038.  (619)  525-3716,  Grant  Amount 

$268,775 
San  Diego  Housing  Commission,  1625 

Newton  Avenue.  San  Diego.  CA  92113- 

1038.  (619)  525-3716.  Grant  Amount 

$79,250 
Housing  Authwity  of  the  County  of  San 

Joaquin.  448  S.  Center  Street,  Stockton,  CA 

95203.  (209)  466-7036.  Grant  Amount: 

$268,750 
Southern  Ute  Indian  Housing  Authority. 

Shoshone  Avenue,  Ignacio,  CO  81137. 

(970)  563-4575.  Grant  Amount:  $21,877 
Housing  Authority  of  the  Qty  of  Middleton, 

40  Broad  Street.  Middleton,  CT  06457. 

(860)  346-8671.  Grant  Amount:  $106,500 
Jacksonville  Housing  Authority,  1300  Broad 

Street.  Jacksonville.  FL  32202.  (904)  630- 

6313,  Grant  Amount  $500,000 
The  Key  West  Housing  Authority.  1400 

Kennedy  Drive.  Key  West.  FL  33040,  (305) 

296-5621.  Grant  Amount:  $145,250 
Metro-Dade  Housing  Authority,  1401  NW  7th 

Street,  Miami,  FL  33125,  (305)  644-5100, 

Grant  Amount:  $300,000 
Lake  Wales,  Florida  Public  Housing 

Authority.  7501  Okeechobee  Court,  Temple 

Terrace,  FL  33617,  (813)  303-4825,  Grant 

Amount:  $60,000 
Seminole  Housing  Authority,  6300  Stirling 

Road,  Hollywood,  FL  33024,  967-3800. 

Grant  Amount  $1,000,000 


Housing  Authority  of  Atlanta.  739  West 
PMchtrae  Street.  NE.  Atlanta,  GA  30365, 
(404J  817-7213,  Gmat  Amount  $1,000,000 
Housing  Authority  of  Pulttm  County.  10  Park 
Place  S.E.,  Atlanta.  GA  30303.  (404)  730- 
5841.  Grant  Amount  $134,750 
Housing  Authority  of  the  Qty  of  Augusta. 
1425  Walton  Way.  Ai«usta.  GA  30901. 
(706)  724-5466.  Giant  Amount  $370,000 
Housing  Authority  of  the  Qty  of  Augusta. 
1425  Walton  Way.  Augusta.  GA  30901, 
(706)  724-5466,  Grant  Amount  $91,500 
Housing  Authority  of  the  Qty  of 
Summerville.  16  Boss  Street.  Summerville. 
GA  30747. 857-3016,  Grant  Amount 
$56,000 
Hawaii  Housing  Authority,  1002  North 
School  Street.  Honolulu,  HI  96816,  (808) 
832-5983,  Giant  Amount  $500,000 
Housing  Authority  of  the  Qty  of  East  St 
Louis,  700  North  20th  Street,  East  St 
Louis,  IL  62205.  (618)  271-0498,  Grant 
Amount:  $500,000 
Rockfind  Housing  Authority,  223  South 
Winnebago  Street  Rock&vd,  IL  61102, 
(815)  961-3186,  Grant  Amount:  $500,000 
The  Housing  Authority  of  the  Qty  of 
Evansville,  500  Court  Street,  Evansville,  IN 
47708,  (812)  426-8500.  Grant  Amount 
$307,500 
Housing  Authority  of  Bowling  Green,  247 
Double  Springs  Road,  Bowling  Green.  KY 
42101.  (502)  843-6071.  Grant  Amount 
$131,250 
Housing  Authority  of  Bowling  Gieen,  247 
Double  Springs  Road.  Bowling  Green.  KY 
42101.  (502)  843-6071,  Grant  Amount 
$131,250 
Housing  Authority  of  Covington,  2940 
Madison  Avenue,  Covington,  KY  41015, 
(606)  491-5311,  Grant  Amount:  $240,250 
Housing  Authority  of  Henderson,  901  Dr. 
Martin  Luther  King,  Jr.  Drive,  Henderson, 
KY  42420,  (1)  827-1294,  Grant  Amount 
$67,500 
Lexington-Fayette  Urban  County  Housing 
Authority.  300  West  New  Circle. 
Lexington.  KY  40505,  (606)  281-5060, 
Grant  Amount  $100,000 
Housing  Authority  of  Owensboro,  2161  East 
19th  Street  Owensboro.  KY  42301,  (502) 
683-5365.  Grant  Amount:  5148,000 
Housing  Authority  of  Paintsville,  700  Sixth 
Street,  Paintsville,  KY  41240,  (606)  789- 
1782,  Grant  Amount  $100,000 
Cambridge  Housing  Authority,  675 
Massachusetts  Avenue,  Cambridge,  MA 
02139.  (617)  499-7191,  Grant  Amoimt 
$354,285 
Cambridge  Housing  Authority,  675 
Massachusetts  Avenue.  Cambridge,  MA 
02139,  (617)  499-7191,  Grant  Amount 
$100,000 
Chelsea  Housing  Authority,  54  Locke  Street, 
Chelsea.  MA  02150,  (617)  884-5617.  Grant 
Amount:  $37,750 
Holyoke  Housing  Authority,  475  Maple 
Street,  Holyoke,  MA  01040,  (413)  539- 
2220,  Grant  Amoimt  $202,250 
Lynn  Housing  Authority,  174  South  Common 
Street.  Lynn,  MA  01905,  (617)  477-2830, 
Grant  Amount  $115,000 
Salem  Housing  Authority.  27  Charter  Street, 
Salem.  MA  01970.  (1)  744-4431,  Grant 
Amount:  $7,500 


Baltimore  City  Housing  Authority,  417  E. 
Fayette  Street.  Baltimore.  MD  21201.  (1) 

396-3232,  Grant  Amount:  $800,000 
Bath  Housing  Authority,  80  Congress 

Avenue.  Bath,  ME  04530,  (207)  443-3116, 

Grant  Amount  $97,710 
Inkster  Housing  Commissicm,  4500  Inkster 

Road,  Inkster,  MI  48141,  (313)  561-2600. 

Grant  Amount:  S33.000 
Lansing  Housing  Commission,  310  North 

Seynraur  Avenue,  Lansing,  MI  48933,  (517) 

487-6550,  Grant  Amount:  $150,000 
Melvindale  Housing  Commission,  3501 

Oalnrood  Boulevard,  Melvindale,  MI 

48122,  (313)  381-0012,  Grant  Amount 

$100,000 
Saginaw  Housing  Commission,  2811 

Davenport  Avenue,  Box  A,  Saginaw,  Ml 

48602,  (1)  755-8183,  Grant  Amount 

$123,000 
Fond  du  Lac  Housing  Authority,  1720  Big 

Lake  Road,  Qoquet,  MN  55720,  (218)  879- 

0351,  Grant  Amount:  $66,250 
Hibbing  Housing  and  Redevelopment 

Authority,  3112  East  6th  Avenue,  Hibbing, 

MN  55746.  (218)  263-3661,  Grant  Amount 

$42,000 
Minneapolis  Public  Housing  Authority,  1001 

N.  Washington  Ave.,  Minneapolis,  MN 

55401,  (612)  342-1215,  Grant  Amount 

$498,200 
Olmsted  County  Housing  and 

Redevelopment  Authority,  2122  Campus 

Drive  SE,  Rochester,  MN  55904,  285-8224, 

Grant  Amount  $150,000 
Housing  Authority  of  the  Qty  of  Columbia. 

207  Park  Avenue.  Columbia,  MO  65203. 

(573)  443-2556.  Grant  Amount:  S99.038 
Housing  Authority  of  St  Louis  County.  8865 

Natural  Bridge.  St  Louis,  MO  63121-3900, 

(314)  428-3200,  Grant  Amount:  $270,000 
Helena  Housing  Authority  812  Abbey  Street, 

Helena,  MT  59601,  (406)  442-7970.  Grant 

Amount:  $88,000 
Greensboro  Housing  Authority.  P.O.  Box 

21287.  Greensboro.  NC  27420.  (910)  275- 

8501,  Grant  Amount:  $500,000 
The  Housing  Authority  of  the  Qty  of 

Durham,  330  Main  Street.  Durham,  NC 

27701,  (919)  683-1551,  Grant  Amoimt 

$457,180 
Minot  Housing  Authority,  310  Second  Street 

SE,  Minot  ND  58701 ,  (701)  852-0485, 

Grant  Amount  $36,000 
Housing  Authority  of  the  County  of  Scotts 

Bluff,  89-A  Woodley  Park  Road,  Gering,  NE 

69341,  (308)  63S-3815,  Grant  Amount 

$17,000 
Housing  Authority  of  the  County  of  Scotts 

Bluff,  89-A  Woodley  Park  Road,  Gering.  NE 

69341.  (308)  635-3815,  Grant  Amount 

$23,500 
Garfield  Housing  Authority,  71  Daniel  P. 

Conte  Court,  Garfield,  NJ  07026,  (973)  340- 

4170,  Grant  Amount  $67,500 
Newton  Housing  Authority,  32  Liberty  Street, 

Newton,  NJ  07860-1723.  (973)  383-5191, 

Grant  Amount:  $20,000 
Housing  Authority  of  the  Qty  of  Peterson,  60 

Van  Houten  Street.  Paterson.  N]  07509, 

(973)  345-5671,  Grant  Amount:  $500,000 
Housing  Authority  of  the  Qty  of  Perth 

Amboy.  881  Amboy  Avenue,  Perth  Amboy, 

NJ  08862,  (908)  826-3114,  Grant  Amount 

$150,000 
Housing  Authority  of  the  Qty  of  Las  Cruces, 

NM,  929  South  San  Pedro  Street,  Las 
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Chioes.  NM  88001.  (SOS)  52»-5541.  Grant 
Amount:  S79,2S0 
Housing  Authority  of  the  Qty  of  Las  Vegis. 

420  Nocth  10th  Street.  Us  Vegas.  NV 

89101.  (702)  386-2727.  Grant  Amount: 

S1S0XXW 
Albany  Housing  Authority.  4  Lincoln  Squara, 

Albany.  NY  12202.  (518)  44S-0711,  Grant 

Amount:  $500,000 
BufiUo  Municipal  Housing  Authority.  300 

Perry  Street.  BufUo.  NY  14204.  (716)  855- 

6711.  Grant  Amount:  SS00.000 
Geneva  Housing  Authority.  10  Goodman 

Street.  Geneva.  NY  14456.  (315)  789-3245. 

Grant  Amount:  S82,7SO 
Hudson  Housing  Authority.  41  North  2nd 

Street.  Hudson.  NY  12534.  (518)  828-5415. 

Grant  Amount:  S39.500 
New  York  Qty  Housing  Authority.  250 

Broadway.  New  York.  NY  10007.  (212) 

306-3721.  Grant  Amount:  S700.000 
Niagara  Palls  Housing  Authority.  744  Tenth 

Street.  Ni^ara  Palls.  NY  14301.  (716)  285- 

6961.  Grant  Amount:  $57,600 
Schenectady  Municipal  Housing  Authority. 

375  Broadway.  Schenectady.  NY  12305.  (1) 

372-3346.  Grant  Amount:  $243,100 
Syracuse  Housing  Authority.  516  Burt  Street. 

Syacuse.  NY  13202.  (315)  475-6181.  Grant 

Amount:  $500,000 
Municipal  Housing  Authority  of  the  Qty  of 

Utica.  509  Second  Street.  Utica.  NY  13501. 

(315)  735-5246.  Grant  Amount:  $258,000 
Ashtabula  Metropolitan  Housing  Authority. 

3526  Lake  Aveune.  Ashtabula,  OH  44004. 

(216)  992-3156.  Grant  Amount:  $145,250 
Stark  Metropolitan  Housing  Authority.  400  E. 

Tuscarawas.  Canton.  OH  44702.  (330)  454- 

8051.  Grant  Amount:  $500,000 
Allen  Metropolitan  Housing  Authority,  600 

South  Main  Street.  Uma.  OH  45804.  (419) 

228-6065.  Grant  Amount:  $58,250 
Lorain  Metropolitan  Housing  Authority.  1600 

Kansas  Avenue,  Lorain.  OH  44052.  (216) 

288-1600.  Grant  Amount:  $200,000 
Lucas  Metropolitan  Housing  Authority.  435 

Nebraska  Avenue.  Toledo.  OH  43602.  (419) 

25»-9432.  Grant  Amount:  $500,000 
Miami  Public  Housing  Authority,  205  B 

Northeast.  Miami.  OK  74354,  (918)  542- 

6691.  Grant  Amount:  $99,945 
Oklahoma  City  Housing  Authority.  1700 

Northeast  Fourth  Street.  Oklahoma  City. 

OK  73117.  (405)  239-7551.  Grant  Amount: 

$145300 
Housing  Authority  of  the  Qty  of  Tulsa,  415 

East  Independence.  Tulsa.  OK  74106.  (918) 

581-5715,  Grant  Amount:  $500,000 
Housing  Authority  of  the  County  of  Butler, 

111  South  aiff  Street,  Butler,  Pa  16003- 

1917.  (412)  287-6797,  Grant  Amount: 

$105,750 
Harrisbuig  Housing  Authority,  351  Chestnut 

Street,  Harrisburg,  PA  17105,  (717)  233- 

6781.  Grant  Amount:  $500,000 
Lancaster  Qty  Housing  Authority.  333 

Church  Street.  Lancaster,  PA  17602-2835. 

(717)  397-2835.  Grant  Amount:  $75,500 
Lycoming  County  Housing  Authority,  1941 

Lincoln  Drive.  Williamsport,  PA  17701. 

(717)  323-3755.  Grant  Amount:  $125,000 
Delaware  County  Housing  Authority.  1855 

Constitution  Avenue.  Woodlyn.  PA  19094, 

(610)  490-6252.  Grant  Amount:  $202,500 
Dela«rare  County  Housing  Authority.  1855 

Constitution  Avenue.  Woodlyn,  PA  19094, 

(610)  490-6252,  Grant  Amount:  $67,700 


Housing  Authority  of  the  Qty  of  Aiken.  100 

Rogers  Place.  Aiken.  SC  29801.  (803)  640- 

6673.  Grant  Amount:  $97,500 
Chattanooga  Housing  Authority.  505  W. 

Martin  Luther  King.  Jr..  Qiattanooga.  TN 

37402.  (423)  752-4827.  Grant  Amount 

$500,000 
Metropolitan  DevelopoMnt  and  Housing 

Agnicy.  701  South  Sixth  Stnet.  Nashville. 

TN  37206.  (615)  252-8521.  Grant  Amount: 

$499,654 
Housing  Authority,  of  the  Qty  of  Dallas,  3939 

North  Hampton  Road.  Dallas.  Tx  75212. 

(214)  951-8319,  Grant  Amount:  $500,000 
Fort  Worth  Housing  Authority.  1201  East 

13th  Street.  Fort  Worth.  TX  76102.  (817) 

336-2419.  Grant  Amount:  $350,250 
Housing  Authority  of  the  Qty  of  Lubbock. 

1301  Broadway.  Lubbock.  TX  79401,  (806) 

762-1191.  Grant  Amount:  $93,750 
Waco  Housing  Authority.  1001  Washington. 

Waco.  TX  76701.  (254)  752-4447.  Grant 

Amount:  $100,000 
Housing  Authority,  of  Salt  Lake  Qty.  1776 

South  West  Temple.  Salt  Lake  Qty.  UT 

84115,  (801)  487-2161.  Grant  Amount 

$75,000 
Housing  Authority  of  the  County  of  Salt 

Lake,  3595  South  Main  Street,  Salt  Lake 

Qty.  UT  84115.  (801)  284-4400,  Grant 

Amount:  $150,000 
Hampton  Redevelopment  and  Housing 

Authority.  22  Lincoln  Street.  Hampton.  VA 

23669.  (757)  825-4623,  Grant  Amount 

$189,000 
Hampton  Redevelopment  and  Housing 

Authority.  22  Lincoln  Street,  Hampton.  VA 

23669.  (757)  825-4623,  Amount:  $68,000 
Cumberland  Plateau  Regional  Housing 

Authority.  P.O.  Box  1328.  Lebanon,  VA 

24266,  (540)  889-4910,  Grant  Amount 

$78,000 
Cumberland  Plateau  Regional  Housing 

Authority.  P.O.  Box  1328.  Lebanon,  VA 

24266,  (540)  88»-4910.  Grant  Amount: 

$53,250 
Marion  Housing  Authority,  237  Miller 

Avenue,  Marion,  VA  24354,  (540)  783- 

3381,  Grant  Amount:  $30,000 
Norfolk  Redevelopment  and  Housing 

Authority,  201  Granby  Street,  Norfolk.  VA 

23510.  (757)  623-1111.  Grant  Amount 

$293,994 
Waynesboro  Redevelopment  and  Housing 

Authority,  1700  New  Hope  Road, 

Waynesboro,  VA  22980.  (540)  946-9230. 

Grant  Amount:  $26,250. 
Waynesboro  Redevelopment  and  Housing 

Authority,  1700  New  Hope  Road, 

Waynesboro.  VA  22980,  (540)  946-9230, 

Grant  Amount:  $49,500 
Housing  Authority  of  the  County  of  King. 

1545S— 65th  Avenue  South.  Seattle.  WA 

98188.  (206)  431-5292,  Grant  Amount 

$500,000. 
Seattle  Housing  Authority,  120  Sixth  Avenue 

North.  Seattle.  WA  98109.  (206)  615-3500. 

Grant  Amount:  $500,000 
Madison  CD  A.  215  Martin  Luther  King  Jr 

Blvd.  Madison.  WI  53701-1785.  (608)  267- 

1146,  Grant  Amount:  $100,000. 
Housing  Authority  of  the  City  of  Milwaukee. 

809  North  Broadway,  Milwaukee.  WI 

53202.  (414)  286-2177.  Grant  Amount 

$200,000 
Housing  Authority  of  the  Qty  of  Milwaukee. 

809  North  Broadway.  Milwaukee,  WI 


53202,  (414)  286-2177.  Grant  Amount 

$300,000 
The  Huntington  West  Virginia  Housing 

Authority.  #30  Northcott  Court. 

Huntington.  WV  25701.  (304)  526-4400. 

Grant  Amount  $244,750 
Housing  Authority  of  the  Qty  of  Wheeling, 

11  Community  Street,  Wheeling,  WV 

26003.  (304)  242-4447.  Ckant  Amount 

$60,000. 
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DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Indian  Affairs 

Diatttomon  of  nacal  Year  1996 
Conlrael  Support  Funda 

AOENCy:  Bureau  of  Indian  ACEairs, 

Interior. 

ACnON:  Notice  of  metliod  of  distribution 

and  use  of  Fiscal  Year  (FY)  1998 

contract  support  fimds  (CSF). 


':  The  piupose  of  this 
annoimcement  is  to  issue  the  Bureau  of 
Indian  AfEaiis  (BIA)  administrative 
instructions  for  the  implementation  of 
Public  Law  (Pub.  L.)  93-638  as  amended 
by  Pub.  L.  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of  1994 
(the  Act).  These  administrative 
instructions  are  designed  to  provide  BIA 
I>ersonnel  with  assistance  in  carrying 
out  their  responsibilities  when 
distributing  CSF.  These  instructions  are 
not  regulations  establishing  program 
requirements. 

DATES:  The  CSF  Needs  Report  of 
ongoing/existing  contracts  and  annual 
funding  agreements  are  due  on  July  15, 
1998.  The  CSF  Needs  Reports  for  new 
and  expanded  contracts  and  annual 
funding  agreements  are  due  periodically 
throughout  the  year  as  the  need  arises. 
All  new  and  expanded  contracts  and 
annual  funding  agreements  starting 
between  October  1. 1997,  and  January  1, 
1998.  will  be  considered  to  have  a 
January  1, 1998.  start  date. 
ADDRESSES:  Bureau  of  Indian  Affairs. 
Division  of  Self-Determination  Services. 
1849  C  Street,  N.W.,  MS-2526-MIB, 
Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Thomas.  Chief,  Division  of  Self- 
Determination  Services,  Telephone 
(202)  208-5727. 

SUPPLEMEKTARY  INFORMATION:  A  total  of 
$110,829,000  is  available  for  contract 
support  requirements  (excluding 
construction  requirements)  during  FY 
1998.  Congressional  language  sets  a 
ceiling  on  the  amount  of  CSF  available 
in  FY  1998.  Of  this  amount 
$105,829,000  is  available  for  contract 


support  requirements  associated  with 
FY  1998  costs  of  ongoing  self- 
determination  and  self-governance 
awards  for  programs  under  contract 
prior  to  FY  1998.  The  balance  of 
$5,000,000  is  provided  to  continue  the 
Indian  Self-Determination  (ISD)  Fund  to 
provide  contract  support  for  new  and 
'  expanded  contracts  and  annual  funding 
agreements  first  entered  into  in  FY 
1998.  Each  BIA  Area  Office  and  the 
Office  of  Self-Governance  (hereinafter 
office)  has  the  responsibility  for  tribes 
located  within  their  respective  area  to 
work  with  the  tribes  in  identifying  new 
and  expanded  contracts  and  annual 
fimding  agreements  and  reporting  this 
information  to  the  Division  of  Self- 
Determination  Services  as  specified  in 
this  announcement.  CSF  shall  be  added 
to  awards  made  under  Sec.  102  and 
Title  IV  of  the  Indian  Self-Determination 
and  Education  Assistance  Act,  as 
amended.  Awards  made  under  the 
authority  of  Sec.  103  of  this  Act  shall 
not  receive  CSF  to  meet  indirect  costs, 
as  contract  support  provisions  do  not 
apply  to  Sec.  103  grants. 

Basis  for  Payment  of  CSF 

The  BIA  may  only  pay  indirect  costs 
attributable  to  programs  included  in  the 
Bureau's  Pub.  L.  93-638  contracts. 

BIA  will  utilize  tribal  indirect  cost 
rates  to  determine  the  amount  of  CSF  to 
be  paid  to  eligible  contracting  tribes  and 
tribal  organizations  and  eligible  self- 
governance  tribes  and  tribal  consortia. 
In  determining  legitimate  indirect  cost 
requirements  each  area  and  self- 
governance  director  should  fund  only 
Uiose  contracting  or  compacting  tribal 
organizations  that  have  an  approved 
indirect  cost  rate  or  indirect  cost 
proposal  currently  imder  consideration 
by  the  Office  of  Inspector  General.  In 
those  instances  where  a  tribe  or  tribal 
organization  has  more  than  one 
approved  rate  or  a  current  proposal 
imder  consideration  by  the  Office  of  the 
Inspector  Oneral,  the  director  should 
use  the  most  current  rate  or  pending 
proposal  in  determining  the  amount  to 
award.  For  those  tribes  who  are  unable 
to  negotiate  an  indirect  cost  rate  because 
of  circumstances  beyond  their  control 
(i.e.,  which  do  not  have  the 
administrative  capability  to  negotiate  a 
rate),  area  contract  officers  may 
negotiate  reasonable  lump  sum  amoimts 
with  these  tribes. 

Ongoing/Existiag  Contracla/Aminal 
Funding  Agreemeats — Method  itf 
Distribution 

Each  area  office  will  submit  CSF 
Needs  Report  to  the  Central  Office  for 
ongoing  contracts  and  annual  funding 
agreements  by  July  15, 1998.  A  final 


distribution  of  contract  support  will  be 
made  on  or  about  July  31, 1998.  CSF 
will  be  provided  to  each  office  from  the 
remaining  available  $105,829,000  based 
on  these  reports.  If  these  reports 
indicate  that  $105,829,000  will  not  be 
sufficient  to  cover  the  entire  need,  this 
amount  will  be  distributed  pro  rata,  so 
that  all  contractors  and  compactors 
receive  the  same  percentage  of  their 
reported  need. 

Should  the  amoimt  provided  for  these 
existing  contracts  and  annual  funding 
agreements  prove  insufficient,  a  tribe  or 
group  of  tribes  may  wish  to  reprogram 
funds  to  make  up  deficiencies  necessary 
to  recover  full  indirect  costs.  This  tribal 
reprogramming  authority  is  limited  to 
funds  horn  their  Tribal  Priority 
Allocation  (TPA),  or  annual  fimding 
agreement.  Congressional 
appropriations  language  does  not 
provide  authority  for  the  BIA  to 
reprogram  funds  fi'om  other  Bureau 
programs  to  meet  any  CSF  shortfalls. 

For  programs  other  than  TPA.  tribes 
are  not  constrained  fitim  recovering  full 
indirect  costs  fi-om  within  the  overall 
program  and  contract  support  funds 
awarded  for  each  program. 

Each  office  has  been  suballotted  85 
percent  of  the  total  amount  which  was 
provided  in  FY  1997.  From  this  amoimt 
each  office  should  award  75  percent  of 
required  contract  support  to  each 
contract/annual  funding  agreement 
meeting  the  criteria  established  below. 

-     All  contractors  and  self-governance 
tribes/consortia  with  either  an  approved 
indirect  cost  rate,  current  indirect  cost 
proposal,  or  FY  1998  approved  lump 
sum  amount  is  eligible  for  75  percent  of 
the  appropriate  total  amotmt  to  be  paid 
with  the  first  allotment  of  CSF  in  FY 
1998.  After  the  second  allotment  of  CSF 
is  made  (approximately  July  31, 1998) 
all  caBtra$:tors  and  self-governance 
tribes/consortia  should  again  receive 
their  pro  rata  share  of  CSF,  based  on  the 
amoimt  provided  at  that  time. 

An  ongoing/existing  contract  or 
annual  funding  agreement  is  defined  as 
a  BIA  program  operated  by  the  tribal 
contractor  or  compactor  on  an  ongoing 
basis  which  has  been  entered  into  prior 
to  the  current  fiscal  year.  An  increase  or 
decrease  in  the  level  of  funding  from 
year  to  year  for  such  contracts  or  annual 
funding  agreements  would  not  affect  the 
designation  of  such  contracts  or  annual 
funding  agreements  as  being  ongoing. 
An  awumption  of  additional  BIA 
program  responsibilities  would  be 
required  to  trigger  a  change  in 
designation. 


Method  of  Distribution  for  New  and 
Expanded  Contracts/Annual  Funding 
Agreements 

Each  office  will  submit  CSF  Need 
Reports  to  the  Central  Office  for  new 
and  expanded  contracts  and  annual 
funding  agreements  periodically 
throughout  the  ye'ar  as  new  contracts  or 
annual  funding  agreements  are  awarded 
or  existing  contracts  or  annual  funding 
agreements  are  expanded.  Funds  will  be 
provided  to  the  offices  as  these  reports 
are  received  and  will  be  taken  &x)m  the 
$5,000,000.  These  funds  will  be 
distributed  on  a  first-come-first-serve 
basis  at  100  percent  of  need  using  the 
office  reports. 

In  the  event  the  $5,000,000  is 
depleted,  new  or  expanded  contracts  or 
annual  funding  agreements  awarded 
after  this  fund  has  been  exhausted  will 
not  be  provided  any  CSF  during  this 
fiscal  year.  Requests  received  after  this 
fund  has  been  exhausted  will  be 
considered  first  for  funding  in  the 
following  year,  from  funds  appropriated 
for  this  purpose.  It  should  be  noted  that 
there  were  a  number  of  FY  1997  new 
and  expanded  contracts  and  annual 
funding  agreements  which  were  not 
funded  dining  FY  1997.  and,  in  line 
with  the  process  outlined  herein,  they 
will  be  given  priority  for  funding  over 
FY  1998  new  and  expanded  contracts 
and  annual  funding  agreements. 

Priority  of  Funding  for  New  and 
Expanded  Contracts/Annual  Funding 
Agreements 

Contract  support  will  be  awarded 
from  the  ISD  fund  to  aU  new  and 
expanded  contracts/annual  funding 
agreements  based  on  the  start  date  of  the 
award,  and  the  appUcation  date,  on  a 
first-come-first-serve  basis.  An  Indian 
Self-Determination  Fund  "applicant 
roster"  shall  be  maintained,  which  shall 
list,  in  order  of  priority,  the  name  of  the 
tribe  or  tribal  organization,  the  name  of 
the  program,  the  start  date,  the 
application  date,  the  amount  of  prog-am 
funds,  the  program  cost  code(s),  the 
amount  of  contract  support  funds 
required,  and  the  date  of  approved 
indirect  cost  rate  agreement  or  lump 
sum  agreement. 

"Start  date"  means  the  date  or 
commencement  of  operation  of  the  new 
or  expanded  portion  of  the  contract  or 
aimual  funding  agreement  by  the  tribe/ 
consortium  or  tribal  organization. 
However,  because  the  Self- 
Determination  Act  provides  that 
contracts/annual  funding  agreements 
will  be  on  a  calendar  year  basis  unless 
otherwise  provided  by  the  tribe,  any 
start  date  on  or  prior  to  January  1  of 
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each  year  shall  be  considered  a  January 
1  start  date. 

"Application  date"  shall  be  the  date 
of  the  request  by  the  tribe  which 
includes:  (1)  a  tribal  resolution 
requesting  a  contract  or  annual  funding 
agreement;  (2)  a  summary  of  the 
prognun  or  portion  thereof  to  be 
operated  by  the  tribe/consortium  or 
tribal  organization;  and  (3)  a  summary 
identifying  the  source  and  amount  of 
program  or  services  funds  to  contracted 
or  included  in  an  annual  funding 
agreement  and  contract  support 
requirements.  In  the  event  that  two 
tribes  or  tribal  organizations  have  the 
same  start  date  and  application  date, 
then  the  next  date  for  determination  of 
priority  shall  be  the  date  the  fully 
complete  application  was  received  by 
theBIA. 

If  all  of  the  above  are  equal,  and  if 
funds  remaining  in  the  ISD  fund  are  not 
adequate  to  fill  the  entire  amount  of 
each  award's  contract  support 
requirement,  then  each  will  be  awarded 
a  proportionate  share  of  its  requirement 
and  snail  remain  on  the  Indian  Self- 
Determination  Fund  Roster  in 
appropriate  order  of  priority  for  future 
distributions. 

New  contract/annual  funding 
agreement  is  defined  as  the  initial 
transfar  of  a  program,  previously 
operated  by  the  BIA  to  the  tribe/ 
consortium  or  tribal  organization. 

An  expanded  contract/aimual  funding 
agreement  is  defined  as  a  contract/ 
annual  funding  agreement  which  has 
become  enlarged,  during  the  current 
fiscal  year  through  the  assiunption  of 
additional  programs  previously 
operated  by  the  BIA. 

Criteria  for  Detennining  CSF  Need  for 
Oagoing/Kxiating  Contiiicti/Aiumel 
Feadiag  Agreeneata 

CSF  for  ongoing  and  existing 
contracts/annual  funding  agreements 
will  be  determined  using  the  following 
criteria: 

1.  All  TPA  contracted  programs  or 
those  programs  included  in  annual 
funding  agreements  in  FY  1997  and 
continued  in  FY  1996,  including 
contracted  or  annual  funding  agreement 
programs  moved  to  TPA  in  FY  1998. 
such  as  New  Tribes.  HIP.  and  Road 
Maintenance. 

2.  Direct  program  funding  increases 
due  to  inflation  adjustments  and  general 
budget  increases. 

3.  tPA  programs  started  or  expanded 
in  FY  1998  that  are  a  result  of  a  change 
in  priorities  from  other  already 
contracted/annual  funding  agreement 
programs. 

4.  CSF  difliarantials  associated  «vith 
tribelly-operated  schools  that  receive 


indirect  costs  through  the  application  of 
the  administrative  cost  grant  formula. 
These  differentials  are  to  be  calculated 
in  accordance  with  the  criteria 
prescribed  in  the  Choctaw  decision 
dated  September  18, 1992,  issued  by  the 
Contracting  Officer,  Eastern  Area  Office. 
Copies  of  this  decision  can  be  obtained 
by  calling  the  telephone  number 
provided  in  this  announcement.  Tribes 
that  received  differential  funding  under 
this  category  in  FY  1997  are  eligible  to 
receive  fiinding  from  this  accoimt  in  FY 
1998.  Tribes  that  did  not  receive 
differential  funding  under  this  category 
in  FY  1997  are  eligible  for  funding  nt>m 
the  ISD  fimd. 

5.  CSF  will  be  distributed  to  the 
Office  of  Self-Governance  for  ongoing 
annual  funding  agreements,  on  tne  same 
basis  as  area  offices.  All  additicMial  CSF 
requirements  will  be  met  from  the  ISD 
fund  in  accordance  with  the  criteria 
established  above. 

6.  Funds  available  for  Indian  Child 
Welfare  Act  (ICWA)  programs  or 
reprogrammed  bom  ICWA  to  other 
programs  will  be  considered  ongoing  for 
the  purposes  of  payment  of  contract 
support  costs. 

7.  The  use  of  CSF  to  pay  prior  year 
shortfalls  is  not  author^ed. 

8.  Programs  funded  from  sources 
other  tluui  those  listed  above  that  were 
contracted  in  FY  1997  and  are  to  be 
contracted  in  FY  1998  are  considered  as 
ongoing. 

Dated:  January  26. 1998.  ^ 

Kevin  Gevar, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  98-2463  Filed  1-30-98: 8:45  am] 


Comment  period  extended  to  March  18, 
1998. 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Menapeinent 
DEPARTMENT  OF  AGRICULTURE 
Forest  Servica 

[CO-03»-6101-00-YCKD:  COO-81280] 

Availat)liity  of  tlta  DrMt  Supptemant  to 
tlw  Final  Environmental  Impact 
Statement  for  a  TranaCotorado  Qaa 
Transmlaaion  Pro|act;  Cotorado  and 


aobicy:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  Forest 
Service,  Department  of  Agriculture. 
ACTION:  Amendment  to  Notice  of 
Availability  of  a  Supplement  to  The 
Final  Environmental  Impact  Statement 
TransColorado  Gas  Trazismission 
Project;  Colorado  and  New  Mexico: 


':  In  accordance  with  the 
National  Environmental  Policy  Act,  the 
Bureau  of  Land  Management  (BLM),  as 
lead  agency,  and  in  cooperation  with 
the  U.  S.  Forest  Service  (USFSJ  has 

ftrepared  a  Draft  Supplement 
Supplement)  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  TransColorado  Gas  Transmission 
(TransColorado)  project  on  federal  lands 
in  Colorado  and  New  Mexico. 

TransColorado  is  the  proponent. 
Lands  managed  by  the  BLM  in  the 
Montrose,  Craig,  and  Grand  Junction 
Districts  in  Colorado,  and  the 
Farmington  District  in  New  Mexico,  and 
the  USPS  in''the  Uncompahgre  and  San 
Juan  National  Forests,  Colorado,  are 
crossed  by  the  TransColorado  pipeline 
project.  Tlie  Supplement  addresses  the 
environmental  impacts  of  the 
construction,  operation,  maintenance, 
and  ultimate  abandonment  of  known 
proposed  route  changes  and  minor 
realignments  (less  than  100  fiaet  bom 
centerline  of  the  existing  right-of-way 
grant)  of  the  approved  pipeUne  and 
right-of-way  (ROW)  grant  OOC-51280. 
and  the  impacts  of  the  proposed 
construction  and  use  of  known 
additional  temporary  vtoA  areas 
adjacent  to  the  approved  ROW  or, 
proposed  ROW  route  changes  or  minor 
realignments. 

This  Supplement  will  also  address  the 
impacts  of  the  construction  and  use 
minor  realignments  and  alternative 
temporary  work  areas  in  tmspecified 
locations.  These  unspecified  temporary 
woiiL  areas  and  minor  realignments  will 
be  addressed  to  accommodate 
conditions  that  might  be  encountered 
during  construction.  Also  addressed  in 
the  Supplement  are  proposed 
modifications  to  several  environmental 
protection  measures  contained  in  the 
original  right-of-way  (ROW)  grant  and 
Record  of  Decision  (ROD). 

Please  focus  comments  on  the 
proposed  actions  and  alternatives  in  the 
Supplement  to  the  FEIS. 
DATES:  Due  to  an  error  in  calculation, 
the  60-day  public  conmient  period  for 
the  Draft  Supplement  has  been  extended 
to  March  18, 1998.  This  notice  amends 
and  extends  the  comment  period 
published  by  the  BLM  and  USPS  in  the 
Federal  Kef^ster  on  January  23, 1998 
(63  FR  3584).  Written  comments  on  the 
Draft  Supplement  must  be  submitted  or 
postmaived  no  later  than  March  10, 
1998.  Written  comments  may  also  be 
submitted  at  the  public  meetings  to  be 
held  on  February  17, 1998  at  7KX)  pm 
at  the  Double  Tree  Inn,  501  Camino  del 
Rio  in  Durango,  Colorado:  on  February 
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18, 1998  at  7:00  pm  at  the  Ponderosa 
RMtaurant,  108  South  8th  in  Delores, 
Colorado;  and  at  7.-00  {nn  at  the  Holiday 
Inn,  755  Horizon  Drive  in  Grand 
Junction,  Colorado. 

Public  reading  copies  are  available  at 
the  federal  depositMy  libraries  in 
Colorado  and  New  Mexico  and  public 
libraries  within  San  Juan  Coun^,  New 
Mexico,  and  La  Plata,  Montezuma. 
Dolores.  San  Miguel.  Montrose,  Deha. 
Mesa.  Garfield  and  Rio  Blanco  Counties. 
Colorado. 

FOR  FURTHBt  INFOHNATION  CONTACT:  Bill 

Bottomly  (970)  240-5337,  Ilyse  Auringer 
(970)  365-1341.  or  Steve  Hemphill  (970) 
674-6633. 

Signed:  January  23, 1998. 
MarkW.Stilas. 
District  Manager,  Montrose  District,  BLM. 

Forest  Supervisor,  (kand  Mesa/ 
Uncampahffe/Gunnison  National  Forests. 

(FR  Doc.  96-2317  Filed  1-30-98;  8:45  ami 

aauNO  CODE  4sio-je-p 


DEPARTMENT  OF  THE  INTERIOR 

Minaraia  Management  Service 

Agency  Information  Collaction 
ActtvHIaa:  Sulimlaaion  for  Office  of 
Management  and  Budget  Fteview; 
Comment  Requeat 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  new  collection  of 

information. 

summary:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (Act),  the 
Department  of  the  Interior  has 
submitted  the  collection  of  information 
discussed  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  Act  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Submit  written  comments  by 
March  4, 1998. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-NEW), 
725  17th  Street,  N.W.,  Washington,  D.C. 
20503.  Send  a  copy  of  your  comments 
to  the  Minerals  Management  Service, 
Attention:  Rules  Processing  Team,  Mail 
Stop  4020,  381  Elden  Street,  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Alexis  London,  Engineering  and 


Operations  Division.  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
supporting  statement  and  collection  of 
inronnaticMi  by  contacting  MMS's 
Infmnation  Collection  Clearance  Officer 
at  (202)  208-7744. 
SUPPLEMENTARY  aVORMATION: 

Tithe  and  Form  Number.  Form  MMS- 
131.  Perfbnnanoe  Measures  Data  F(mn. 

Ai)stract-  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  as  amended.  43 
U.S.C  1331  etseq..  requires  the 
Secretary  of  the  Interior  (Secretary)  to 
preserve,  protect,  and  develop  offi^ore 
oil  and  gas  resotuoes;  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  enwgy  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments;  to  ensure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS;  and  to  preserve  and  maintain 
free  enterprise  competition. 

The  MMS  will  use  the  information 
collected  on  Form  MMS-131  to  evaluate 
the  effectiveness  of  industry's  continued 
improvement  of  safety  and 
environmental  management  in  the  OCS. 
The  MMS  can  better  focus  its  regulatory 
and  research  programs  on  areas  where 
the  performance  measures  indicate  that 
operators  are  having  difficulty  meeting 
MMS  expectations.  The  MMS  should  be 
more  effective  in  leveraging  its 
resources  by  redirecting  research  efforts, 
promoting  appropriate  regulatory 
initiatives,  and  shifting  inspection 
program  emphasis.  The  performance 
measures  will  also  give  MMS  a 
verifiable  gauge  against  which  we  can 
begin  to  judge  the  reasonableness  of 
company  requests  for  any  specific 
regulatory  relief.  This  information  will 
also  provide  offshore  operators  and 
organizations  with  a  credible  data 
source  to  demonstrate  to  those  outside 
the  industry  how  well  the  industry  and 
individual  companies  are  doing. 
Knowing  how  the  offehore  operators  as 
a  group  are  doing  and  where  their  own 
company  ranks  will  provide  company 
management  with  information  to  focus 
their  continuous  improvement  efforts. 
This  should  lead  to  more  cost-effective 
prevention  actions  and,  therefore,  better 
cost  containment.  The  collection  of  this 
information  involves  no  proprietary 
information.  No  items  of  a  sensitive 
natiire  are  collected.  Responses  are 
voluntary. 

Estimated  Number  and  Description  of 
flespondents;  Approximately  120 
Federal  OCS  oil  and  gas  or  sulphur 

lessees. 

Frequency:  The  frequency  of  reporting 
is  annual.  There  are  no  recordkeeping 
requirements. 


Estimated  Armual  Reporting  and 
Recordkeeping  Hour  Burden:  3,220  total 
burden  hours,  averaging  approximately 
28  houis  per  response. 

Estimcied  Annual  Reporting  and 
Recordkeeping  Cktst  Burden:  None. 

Comments:  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  requires 
each  agmcy  "*  *  *  to  provide  notice 
*  *  *  and  otherwise  consult  with 
members  of  the  public  and  affacted 
agencies  concerning  each  proposed 
collection  of  information  *  *  *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected,  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  addresses 
section  of  this  notice.  The  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  March  4, 1998. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  January  12. 1998. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  98-2468  Filed  1-30-98;  8:45  am] 
BIUINQ  OOOC  431»-IM-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Civil 
Penalties 

AQB4CY:  Minerals  Management  Service, 

Interior. 

action:  Notice  Summarizing  OCS  Qvil 

Penalties  Paid,  September  1, 1997 

through  December  31, 1997. 

summary:  This  notice  provides  a  listing 
of  civil  penalties  paid  September  1, 
1997  through  December  31,  1997,  for 
violations  of  the  Outer  Continental  Self 
Lands  Act  (OCSLA).  The  goal  of  the 
MMS  OCS  Civil  Penalties  Program  is  to 
assure  safe  and  clean  operations  on  the 
OCS.  Through  the  pursuit,  assessment, 
and  collection  of  civil  penalties  and 
referrals  for  the  consideration  of 


5402 


Federal  Register  /  Vol.  63.  No.  21  /  Monday,  February  2,  1998  /  Notices 


criminal  penalties,  the  program  is 
designed  to  encourage  compliance  with 
OCS  statutes  and  regulations.  The 
purp>ose  of  publishing  the  penalties 
sunmiary  is  to  provide  information  to 
the  public  on  violations  of  special 
concern  in  OCS  operations  and  to 
provide  an  additional  incentive  for  safe 
and  environmentally  sound  operations. 
FOR  FURTNER  MFORMATION  CONTACT:  Greg 
Gould.  Program  Coordinator  at  (703) 
787-1591. 

SUPPLBSNTARV  MFORMATION:  The  Oil 
Pollution  Act  (OPA  90)  strengthened 
section  24  of  the  OCSLA.  Subtitle  B  of 
OPA  90.  entitled  "Penalties."  increased 
the  amount  of  the  civil  penalty  from  a 
maximum  of  $10,000  to  a  maximum  of 
$20,000  per  violation  for  each  day  of 
noncompliance.  More  importantly,  in 
cases  where  a  failure  to  comply  with 
applicable  regulations  constitutes  or 
constituted  a  threat  of  serious. 


irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life);  property;  any  mineral 
deposit;  or  the  marine,  coastal,  or 
human  environment;  OPA  90  provided 
the  Secretary  of  the  Interior  (Secretary) 
with  the  authority  to  assess  a  civil 
penalty  without  regard  to  the 
requirement  of  expiration  of  a  period  of 
time  allowed  for  corrective  action. 

On  August  8, 1997.  MMS  published 
new  regulations  implementing  the  dvil 
penalty  provisions  of  the  OCSLA. 
Written  in  "plain  English,"  the  new 
question-and-answer  format  provides  a 
better  understanding  of  the  OCS  dvil 
penalty  process.  In  addition,  the 
provisions  of  OPA  90  require  the 
Secretary  to  adjust  the  maximiun  dvil 
penalty  to  refled  any  increases  in  the 
Consiuner  Price  Index.  The  new  rule 
increases  the  maximum  dvil  penalty  to 
525.000  per  day  per  violation. 


Between  August  18. 1990  and 
December  31. 1997.  MMS  initiated  170 
compliance  reviews  resulting  in  170 
dvil  penalty  cases.  MMS  assessed  102 
dvil  penalties  and  collected  $1,398,820 
in  fines.  Eighteen  cases  were  dismissed 
and  50  are  under  review. 

On  September  1, 1997,  the  Assodate 
Director  for  Offshore  Minerals 
Manaysment  issued  a  notice  informing 
lessees  and  operators  of  Federal  oil,  gas, 
and  sulphur  leases  on  the  OCS  that 
MMS  will  annually  publish  a  summary 
of  OCS  dvil  penalties  paid.  The  annual 
summary  wiU  highlight  the  identity  of 
the  party,  the  regulation  violated,  and 
the  amount  paid.  The  following  table 
provides  a  listing  of  the  penalties  paid 
September  1. 1997  through  December 
31. 1997.  A  quarterly  update  of  this  list 
will  be  posted  on  the  MMS  worldwide 
web  home  page,  http://Mrwwjnms.gov. 


Summary  of  OCS  Civil  Penalties  Paid  9/1/97-12/31/97 


Company  name  (case  No.) 


Reguialion(s)  viotated  (violation  date(s)) 


PenaKy  paid 
(date  paid) 


$10,000 
(10/29/97) 


Panaoo  Inc.  (GOM-96-04)  30  CFR  250.60(c)(2)fii) 

(06/13/95) 

Vioiaiion  Summary:  DriNing  eperations  were  conducted  witti  an  inoperabie  mud  return  indteator. 

Eriergy  Oevetopment  Corp.  (GOM-96-26) 30  CFR  250.123(b)(9)  $10,000  (10/ 

30  CFR  250.40(a) 09/97) 

(01/27/95-02«9«5) 

Viotaiion  Summary:  Failure  to  instaR  Gas  Detectioo  System/vent;  hydraulic  control  Ine  tor  surface  controlted  substance  safety  valve  (SCSSV)  on 
WeN  A-5  leaked  ori  into  Gulf  ol  Mexico. 

Vaster  Resources.  IrK.  (QOM-96-33) 30  CFR  250.123(c)(1) 440  500 

30  CFR  250.124(a)(4)   „....  (1(V16/97) 

30  CFR  250.124(a)(5)  . 
30  CFR  250.124(a)(1)(i) 

(09/07/95) 

VioMion  Summary:  Pressure  safety  high  level  (PSHL)  bypassed  for  Well  G-8;  Well  D-35  continued  to  produce  after  surface  safety  valve  (SSV) 
was  found  to  be  lealong;  Well  A-9D  continued  to  produce  after  flow  safety  valve  (FSV)  failed  a  leakage  test;  WeU  A-25A  continued  to 
produce  after  SCSSV  faHed  to  test;  Wei  A-28A  continued  to  produce  after  FSV  tailed  to  leakage  test. 
Shea  Offshore.  Inc.  (GOM-96-35)  I  30  CFR  250.20(a) I  $8,000 

Vnlalion  Surrwnary:  Unsafe  trap  door  on  pig  launcfier  (missing  bolts). 

Mow  Oil  Exptoration  4  Production  (GOM-97-12)  30  CFR  250.1 24(a)(1)(l)  . $45,000 

30  CFR  250.123(c)(1) (12A)1/97) 

(09«»/9e-12A)4-96) 

Violation  Summary:  7  SCSSVs  not  tested  withm  tt»e  required  timeframe;  Pressure  Safety  Vafve  (PSV)  blocked  out  of  service  on  t»ie  water  pol- 


Kerr-McGee  Corpocation  (GOM-97-14) I  30  CFR  2S0.123(c)(1) 

1(11/07/96) 

Violation  Summary:  Level  sensor  tow  (LSL)  on  wet  and  dry  oH  tanks  was  blocked  out  of  senrice. 
Norcen  Exptorer.  Inc.  (GOM-97-16)  I  30  CFR  250.123(c)(1) 

I  (02«J6/97) 

Violation  Surwnary:  The  fuel  supply  valve  for  both  sump  pumps  bypassed. 
Total  PenaRiee  Paid.  9/1/97-12/31/97,  7  Cases 


$8,000 
(10/3(V97 

$5,000 
(11/14/97) 

$126,500 
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Dated:  January  26, 1998. 
Thomas  R.  Kitaos, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc  98-2193  Filed  1-30-98;  8:45  am) 

BILUNG  COOE  431»-MR-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Infant  to  Rapatriate  Cultural 
Itama  In  tha  Poaaaaalon  of  the  Mesa 
Souttnvaat  Muaaum,  Maaa,  AZ 

agency:  NationalTark  Service,  Interior. 
ACTKM:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Mesa  Southwest 
Museumwhich  meet  the  definition  of 
"objects  of  cultural  patrimony"  under 
Section  2  of  the  Ad. 

The  items  are  one  Navajo  Talking  Ck>d 
yei  mask,  and  one  Navajo  Monster 
Slayer  yei  mask.  These  are  case  masks 
made  of  buckskin  and  painted. 

In  1986,  these  two  masks  were 
donated  to  the  museum  by  a  private 
individual. 

The  cultural  affiliation  of  these  masks 
is  clearly  Navajo  as  documented  by 
museimn  records  and  through 
consultation  with  representatives  of  the 
Navajo  Nation.  Representatives  of  the 
Navajo  Nation  have  documented  the 
ongoing  historical,  traditional,  and 
cultural  importance  of  these  items,  and 
that  they  could  not  have  been  alienated 
by  any  individual  tribal  member. 

Based  on  the  above-mentioned 
information,  officials  of  the  Mesa 
Southwest  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(4). 
these  cultural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  culture  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Officials  of  the  Mesa 
Southwest  Museimi  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Navajo  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Tray  C.  Mead, 
Museum  Administrator,  Mesa 
Southwest  Museum,  53  N.  Macdonald, 
Mesa,  AZ  85201;  or  telephone  Dr.  Susan 
Shaffer  Nahmias,  NAGPRA/Tribal 
Liaison  at  (602)  644-2563  before  March 


4, 1998.  Repatriation  of  these  objects  to 

the  Navajo  Nation  may  begin  after  that 

date  if  no  additional  claimants  come 

forward. 

Dated:  January  28, 1998. 

Francis  P.  McManamsn, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(Fit  Doc.  98-2458  Filed  1-30-98;  8:45  am] 

anilNQ  CODE  4I10-7D-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Natkxiai  Registar  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  beiiig  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  24, 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
February  17, 1998. 
Carol  D.  ShuU. 
Keeper  of  the  National  Register. 

ALABAMA 

Baldwin  County 

Sunnyside  Hotel,  14469  Oak  St., 
Magnolia  Springs,  98000111 

Bullock  Coimty 

Merritt  School,  (The  Rosenwald  School 
Building  Fund  and  Associated 
Buildings  MPS),  Old  Troy  Rd..  0.5  mi. 
S  of  US  82,  Midway  vicinity, 
98000110 

Hale  Ckiunty 

Emory  School  (The  Rosenwald  School 
Building  Fund  and  Associated 
Buildings  MPS),  Co.  Rd.  16,  approx.  1 
mi.  W  of  jet.  AL  69  and  Co.  Rd.  16, 
Cedarville  vicinity,  98000109 

Oak  Grove  School  (The  Rosenwald 
School  Building  Fund  and  Associated 
Buildings  MPS),  0.25  mi.  W  of  AL  69. 
1  mi.  N  of  jet.  of  AL  69  and  US-80, 
Prairieville  vicinity,  98000108 

Jackson  Coimty 

Scottsboro  Memphis  and  Charleston 
Railroad  Depot,  jet.  of  N.  Houston  and 
Maple  Ave.,  Scottsboro,  98000107 

Jefferson  Ck>unty 

Avondale  Park  Historic  District, 
Roughly  bounded  by  47th  St.,  7th 


Ave.,  8th  Court,  34th  St..  and  AL  4, 
Birmingham,  98000106 
Downtown  Birmingham  Historic  District 
(Boundary  Increase  II),  Roughly  along 
23rd  St.  and  3rd  Ave.,  boimded  by  5 A 
Ave.,  22nd  St.,  and  2nd  Ave., 
Birmingham.  98000105 

Talladega  County 

Thomhill,  29229  AL  21.  Talladega, 
98000104 

ILLINOIS 

Clay  County 

Baltimore  and  Ohio  Railroad  Depot,  225 
W.  Railroad  St.,  Flora.  98000112 

LOUISIANA 

Lincoln  Parish 

Bogard  Hall — Louisiana  Tech 
University,  (1930's  Buiding  Boom  at 
Louisiana  Tech  University  MPS),  Jet. 
of  Arizona  and  College  St.,  Ruston, 
98000119 

Howard  Auditorium — Louisiana  Tech 
University,  (1903's  Building  Boom  at 
Louisiana  Tech  University  MPS),  Jet. 
of  Adams  Blvd.  and  Arizona  St., 
Ruston,  98000113 

Keeny  Hall — Louisiana  Tech  University, 
(1930's  Building  Boom  at  Louisiana 
Tech  University  MPS),  Keeny  Qrcle, 
Ruston,  98000114 

Prescott  Memorial  Library — Louisiana 
Tech  University,  (1930's  Building 
Boom  at  Louisiana  Tech  University 
MPS),  Keeny  Circle,  Ruston, 
98000116 

Reese  Agriculture  Building — Louisiana 
Tech  University,  (1930's  Building 
Boom  at  Louisiana  Tech  University 
MPS),  Tech  Farm,  US  80.  Ruston. 
98000118 

Robinson  Hall — Louisiana  Tech 
University,  (1930's  Building  Boom  at 
Louisiana  Tech  University  MPS), 
Madison  Ave.,  Ruston.  98000117 

Toliver  Dining  Hall — Louisiana  Tech 
University,  (1930's  Building  Boom  at 
Louisiana  Tech  University  MPS), 
Wisteria  St..  Ruston,  98000115 

MASSACHUSETTS 

Barnstable  County 

Lawrence  Academy,  20  Academy  Ln.. 
Falmouth,  98000123 

North  Falmouth  Village  Historic 
District.  85-408  Old  Main  Rd..  and  6 
Wild  Harbor  Rd.,  Falmouth,  98000121 

Essex  County 

Palmer  School.  33  Main  St..  Boxford, 
98000122 

Plymouth  Coimty 

Stetson — Ford  House,  2  Meadow  Farms 
Way,  Norwell,  98000120 
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MONTANA 

Powell  County.  Rialto  Theater.  418 
Main  St..  Dear  Lodge.  98000124 

Sweet  Grass  County 

Big  Timber  Town  Hall.  225  McLeod  St.. 
Big  Timber,  98000125 

NEW  YORK 

Albany  County 

Delaware  and  Hudson  Railroad  Freight 

House,  116  Saratoga  Ave.,  Cohoes, 

98000135 
Dickey,  William  J.,  House,  16  Imperial 

Ave..  Cohoes.  98000138 
Houghtaling.  Abraham,  House,  54 

Church  St.,  Coeymans.  98000134 
Lackman,  J.  Leonard,  House,  28  Imperial 

Ave..  Cohoes.  98000136 

Chenango  County 

Calvary  Epsicopal  Church,  (Historic 
Churches  of  the  Episcopal  Diocese  of 
North  St..  W  of  Moon  Hill  Rd.. 
McDonough.  98000130 

Delaware  County 

District  10  School.  NY  28.  2  mi  SW  of 
Margaretville.  Margaretville  vicinity. 
98000131 

Fulton  County 

First  United  Methodist  Church,  7  Elm 

St.  at  Bleecker  Sq.,  Gloversville. 

98000128 
Johnstown  Colonial  Cemetery,  ct.  of  W. 

Green  and  N.  Market  Sts..  Johnstown. 

98000129 

Onondaga  County 

First  English  Lutheran  Church.  501 
James  St..  Syracuse.  98000139 

First  Presbyterian  Church  of  East 
Syracuse.  300  N.  Center  St..  East 
Syracuse.  98000126 

Orange  County 

Harrison  Meeting  House  Site  and 
Cemetery,  Co.  Rd.  416,  S  of  jet.  of  NY 
211  and  Co.  Rd.  416.  Montgomery, 
98000133 

Rockland  County 

First  Methodist  Episcopal  Church  of 
Nyack,  North  Broadway.  S  of  jet.  of 
North  Broadway  and  Birchwood  Ave., 
Upper  Nyack,  98000132 

Saratoga  County 

West  Charlton  United  Presbyterian 
Church,  1331  Sacandaga  Rd..  West 
Charlton,  98000127 

Steuben  County 

Southside  Historic  District.  Roughly 
bounded  by  NY  17.  Chemung  St., 
Spencer  Hill,  and  Washington  St.. 
Coming.  98000137 


OKLAHOMA 

Tulsa  County 

Swan  Lake  Historic  District.  Roughly 
bounde  by  E.  15th  St.,  S.  Utica  Ave., 
E.  21st  St.  and  S.  Peoria  Ave..  Tulsa, 
98000140 

TEXAS 

Gray  Coimty 

Gray  County  Courthouse,  205  N. 
Russell,  Pampa.  98000142 

Harris  County 

National  Biscuit  Company  Building.  15 
N.  Chenevert.  Houston.  98000141 

McLennan  County 

Washington  Avenue  Bridge.  Washington 
and  Elm  Aves.  across  Brazos  River. 
Waco.  98000143 
A  Removal  has  been  requested  for: 

MICHIGAN 

Emmet  County 

Four  Mile  Clearing  Rural  Historic 
District.  Roughly,  jet.  Of  Mitchell  and 
Fletcher  Rds.  and  jet.  of  Country  Club 
and  Fletcher  Rds..  Bear  Lake 
Township.  Petoskey,  96001379. 

IFR  Doc.  98-2456  Filed  1-30-98:  8:45  am] 

BNJJNQ  COOK  4aM-»-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Inventory  Completion  for 
Native  American  Human  Remalna  and 
Aaaoclatad  Funerary  Objacta  from  the 
Torribio  Site,  Sandoval  County.  NM  In 
the  Poaaaasion  of  the  Muaaum  of 
Indian  Arte  and  Culture/Laboratory  of 
Anthropology,  Muaaum  of  New  Mexico, 
Santa  Fe.  NM 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Sandoval  County,  NM  in  the 
possession  of  the  Museum  of  Indian 
Arts  and  Culture/  Laboratory  of 
Anthropology,  Museum  of  New  Mexico, 
Santa  Fe,  NM. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Museum  of  Indian 
Arts  and  Culture  profiessional  staff  in 
consultation  with  representatives  of  the 
Pueblo  of  Zia. 

In  1969,  human  remains  representing 
two  individuals  were  removed  from  the 
Torribio  site  (LA  9193)  during  legally 


anthorized  excavations  conducted  by 
Museum  of  New  Mexico  staff  diuing  a 
New  Mexico  State  Highway  and 
Transportation  E)epartment  work  project 
(permitted  by  the  National  Park  Service 
under  the  Federal  Antiquities  Act).  No 
known  individuals  were  identified.  The 
seven  associated  funerary  objects 
include  ceramic  pots,  shell  beads,  and 
turquoise  beads. 

Based  on  the  associated  funerary 
objects  and  archeological  context,  the 
Torribio  site  has  been  identified  as  a 
Pueblo  n  occupation  dating  between 
900-1100  A.D.  Further,  the  Torribio  site 
is  located  on  Pueblo  of  Zia  tribal  lands, 
and  based  on  continuity  of  occupation 
and  oral  tradition  presented  by 
representatives  of  the  Pueblo  of  Zia.  is 
also  culturally  affiliated  with  the  Pueblo 
of  Zia. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
New  Mexico  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
hiunan  remainj^  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Museum  of  New  Mexico  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  seven  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Museum  of  New  Mexico  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Pueblo  of  Zia. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Zia.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Mr.  David 
Hayden  or  Ms.  Sibel  Melik,  NAGPRA 
staff.  Museum  of  Indian  Arts  and 
Culture,  Museum  of  New  Mexico,  P.O. 
Box  2087.  Santa  Fe.  NM  87504-2087; 
telephone:  (505)  827-6344.  before 
March  4, 1998.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Pueblo  of  Zia  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  )anuary  28. 1998. 
f  rands  P.  McManamoD, 
Departmental  Consulting  Anheologist, 

Manager,  Archeology  and  Ethnography 
Pro-am. 

IFR  Doc.  98-2457  Filed  1-30-98;  8:45  am] 

8IUJNQ  oooE  ^»^9-•n^r 


FOREKSN  CLAIMS  SETTLEMENT 


[F.C ^a  Meeling  Notice  No.  4-aq 

Sunahina  Act  MaaMng 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Simshine  Act  (5  U.S.C  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time: 

Friday.  February  6. 1998. 9:30  a.m.  to  5KX) 
pjn. 

Monday.  February  9. 1998. 9:30  a.in.  to 
5:00  pjn. 

Wednesday,  February  11, 1998. 9:30  a.in. 
to  5:00  p.m. 

Friday.  February  13, 1998, 9:30  a.in.  to  5:00 
p.in. 

Wednesday.  February  18, 1998. 9:30  a.in. 
to  5:00  pjn. 

Friday.  February  20. 1998. 9:30  ajn.  to  5KM) 
p.m. 

Subject  Matta^:  (1)  Oral  Hearings  and 
Hearings  on  the  Record  on  Objections  to 
Individual  Proposed  Decisions  on  Claims  of 
Holocaust  Survivors  Against  Gennanjr.  (2) 
Issuance  of  Individual  Final  Decisions  on 
Claims  of  Holocaust  Survivors  Against 
Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign  Claims 
Settlement  Commission,  600  E  Street,  NW., 
Washington,  DC  Requests  for  information,  or 
advance  notices  of  intention  to  observe  an 
open  meeting  may  be  directed. to: 
Administrative  bfBcer,  Foreign  Claims 
Settlement  Commission,  600  E  Street,  NW., 
Room  6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC  on  January  28. 
1998. 

|BdidiH.Lock. 
Administrative  Officer. 
(FR  Doc.  98-2592  Filed  l-2»-98: 12.-04  pm] 

I  OOOC  441S-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juatica  Programa 

[OJP  (BJA)  No.  lOMq 

Bureau  of  Juatica  Aaalatance;  State 
Criminal  Allan  Aaalatance  Program 

fUN  1121-ZA41 

AOBCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  Bureau  of 
Justice  Assistance. 
action:  Notice  of  hmding  availability. 

summary:  This  notice  is  to  announce 
that  jurisdictions  eligible  in  Fiscal  Year 
1997  (FY  1997)  under  the  State  Criminal 


Alien  Assistance  Program  (SCAAP).  as 
authorized  under  8  U.S.C.  §  1251(i).  may 
file  application  requests  for  funding 
through  March  4. 1998.  Under  this 
authorization  states  and  political 
subdivisions  of  states  may  apply  to  the 
Bureau  of  Justice  Assistance  (BJA)  for 
assistance  in  meeting  Iheir  expenditures 
for  the  incarceration  of  imdociunented 
criminal  aliens.  This  notice  announces 
the  availability  of  FY  1997  funds  for  an 
additional  thirty  day  wiiidow.  This  is 
not  an  announcranent  of  the  availability 
of  FY  1998  funds.  Detailed  guidance 
governing  the  program  in  this  fiscal 
year,  including  the  application  form,  is 
available  from  the  Bureau  of  Justice 
Assistance.  A  copy  may  be  obtained  by 
contacting  the  Bureau  of  Justice 
Assistance  through  the  Response  Center 
below. 

DATES:  The  deadline  for  submitting 
application  materials  is  March  4, 1998. 
FOR  FURTHER  MFOHMATXM  CONTACT:  The 
Department  of  Justice  Response  C«iter 
or  Linda  McKay,  SCAAP  Coordinator,  at 
1-800-421-6770. 
SUPPI-BBiTARY  INFORMATION:  The 

following  supplementary  information  is 
provided: 

SCAAP  provides  Federal  assistance  to 
states  and  localities  for  costs  incurred 
for  the  imprisonment  of  imdocumented 
criminal  aliens  who  are  convicted  of 
qualifying  offenses.  Congress 
appropriated  $500  million  under  the  FY 
1997  SCAAP  legislation,  codified  at  8 
U.S.C.  1251(i).  (see  also  Fiscal  Year 
1997  Omnibus  Appropriations  Act.  Pub. 
L.  104-208. 110  Stat.  3009  (September 
30, 1996)),  of  which  approximately  $492 
million  dollars  is  available  for 
distribution  ($500  million  minus 
administrative  costs). 

The  BJA,  part  of  the  Office  of  Justice 
Programs  (OJP).  is  administering  SCAAP 
through  a  grants  mechanism  according 
to  the  application  requirements 
contained  in  the  guidance  and 
application  kit  Jurisdictions  that  have 
previously  applied  need  not  resubmit; 
their  data  will  automatically  be 
included  in  the  process  for  award 
distribution.  To  avoid  further  delays. 
the  new  deadline  for  applications  is 
firm  and  will  not  be  extended  or 
waived.  Applicants  must  provide 
information  regarding  iiunate  records 
for  all  foreign  bom  inmates  in  their 
facilities  bom  7/1/96  through  6/30/97. 
including  names,  dates  of  birth,  lengths 
of  stay,  and  offense  code  for  qualifying 
convictions.  Only  those  alien  inmates 
who  have  been  convicted  of  a  felony  or 
two  misdemeanors  may  be  coimted.  All 
applicants  that  comply  with  the 
application  requirements  will  share  in 
the  appropriation  based  on  the  number 


of  incarcerated  aliens  found  to  be 
reimbursable,  their  average  length  of 
incarceration,  and  the  costs  of  inmate* 
upkeep.  Data  p^vided  by  applicants  on 
their  potentially  eligible  incarcerated 
populations  will  be  verified  by  the 
Immigration  and  Naturalization  Service 
(INS)  using  a  computerized  matching 
technique. 

The  application,  verification,  and 
award  processes  are  fully  explained  in 
the  guidance  document  which  is 
available  from  BJA.  ^ 

NaiK^Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  98-2469  Filed  1-30-98;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  9S-6  CARP  NCBRA] 

Adjtistment  of  the  Rataa  for 
Noncommercial  Educational 
Broadeaating  Compulaory  Ucanae 

AOBICY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Initiation  of  arbitration. 

SUMMARY:  The  Librarian  of  Congress  is 
aimouncing  initiation  of  the  180-day 
arbitration  period  for  the  adjustment  of 
the  rates  for  the  noncommercial 
educational  broadcasting  license. 
EFFECTIVE  DATE:  January  30, 1998. 
ADDRESSES:  All  hearings  and  meetings 
for  the  section  118  compulsory  license 
proceeding  shall  take  place  in  the  James 
Madison  Memorial  Building,  Room  414, 
First  and  Independence  Avenue,  S.E., 
Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  Roberts,  Senior  Attorney.  P.O. 
Box  70977,  Southwest  Station. 
'Washington,  D.C.  20024.  Telephone 
(202)  707-8380.  Telefax  (202)  707-8366. 
SUPPLBiB«TARY  INFORMATION: 

Background 

On  October  18. 1996,  the  Library 
published  a  Notice  in  the  Federal 
Register  initiating  a  voluntary 
negotiation  period  for  adjustment  of  the 
royalty  rates  for  the  noncommercial 
educational  broadcasting  compulsory 
license,  17  U.S.C.  118,  61  FR  54458 
(October  18. 1996).  Section  118  creates 
a  compulsory  license  for  the  use  of 
certain  copyrighted  works  in  connection 
with  noncommercial  broadcasting.  The 
Library  set  a  date  of  April  7, 1997,  for 
initiation  of  arbitration.  61  FR  at  54461 
(1996).  The  parties  who  filed  Notices  of 
Intent  to  Participate  in  this  proceeding. 
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however,  requested  additional  time  to 
negotiate  voluntary  agreements. 

The  Library  has  received  several 
negotiated  agreements  and  feint 
proposals  for  rates  and  terms,  and  has 
adopted  certain  prop>osed  rates  and 
terms.  See62  FR  63502  (Dec.  1, 1997). 
A  controversy  remains,  however, 
regarding  the  rates  to  be  paid  by  the 
Public  Broadcasting  Service  and 
National  Public  Radio  for  the  use  of 
musical  works  licensed  by  the  American 
Society  of  Composers,  AuthOTs  and 
Publishers,  and  Broadcast  Music,  Inc. 
Consequently,  tt  is  necessary  to 
commence  a  Copyright  Arbitration 
Royalty  Panel  (CARP)  proceeding  to 
resolve  this  controversy.  This  notice 
fulfills  the  requirements  of  37  CFR 
251.64  and  sections  118  and  803(c)  of 
title  17,  United  States  Code. 

Selection  of  Aibitraton 

In  accordance  with  §251.6  of  the 
CARP  rules,  the  arbitrators  have  been 
selected  for  this  proceeding.  They  are: 

The  Honorable  Lewis  Hall  GriCGth 

(Chairperson) 
The  Honorable  Jeffrey  Gulin 
The  Honorable  Edward  Dreyfus 

laitiatioa  of  Proceeding 

Pursuant  to  §  251.64  of  the  CARP 
rules,  the  Librarian  is  formally 
announcing  the  existence  of  a 
controversy  as  to  the  establishment  of 
rates  and  terms  for  the  adjustment  of 
rates  for  the  section  118  compulsory 
license,  and  is  initiating  an  arbitration 
proceeding  under  chapter  8  of  title  1 7  to 
resolve  the  determination.  The 
arbitration  proceeding  commences  on 
January  30,  1997,  and  runs  for  a  period 
of  180  days.  The  arbiUvtors  shall  file 
their  written  report  with  the  Librarian 
by  July  28.  1998,  the  end  of  the  180-day 
period,  in  accordance  with  §  251.53  of 
the  rules. 

A  meeting  between  the  participants  in 
the  rate  adjustment  proceeding  and  the 
arbitrators  shall  take  place  on  Tuesday, 
February  3, 1998,  at  1:30  p.m.  at  the 
Library  of  Congress.  James  Madison 
Building,  LM  414,  First  and 
Independence  Avenue,  S.E.. 
Washington,  D.C.,  to  discuss  the  hearing 
schedule,  arbitrator  billing  and 
payment,  and  any  other  procedural 
matters.  The  meeting  is  open  to  the 
public.  Copies  of  the  hearing  schedule, 
once  finalized,  will  be  available  at  the 
Copyright  Office  upon  request. 

Dated:  {anuary  28.  1998. 
David  CarMM. 
General  Counsei. 
(PR  Doc.  06-2476  Filed  1-30-98;  8:45  ami 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMMI8TRATION 

Notice  of  Meeting 

aoency:  National  Aeronautics  and 
S{>ace  Administration. 

ACnON;  Notice  of  meeting. 

SUMMARY:  NASA  will  conduct  an  open 
forum  meeting  to  solicit  questions, 
views  and  opinions  of  interested 
persons  or  firms  concerning  NASA's 
proctu«ment  policies  and  practices.  The 
purpose  of  the  meeting  is  to  have  an 
open  discussion  among  NASA's 
Associate  Administrator  for 
Procurement,  industry,  and  the  public. 

DATES:  March  4, 1998,  from  1:30  pjn.  to 
3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
NASA-Ames  Research  Center  in  the 
Space  Science  Auditorium  located  on 
the  2ad  floor  of  Building  245,  North 
Warehouse  Road,  Moffett  Field,  CA 
94035. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  R.  Basta,  NASA-Ames  Research 
Center,  Mail  Stop  241-1,  Moffett  Field, 
CA  94035,  (650)  604-4010. 
SUPPLBCNTARY  INFORMATION: 
Format 

There  will  be  a  presentation  by  the 
Associate  Administrator  for 
ProciuBment,  followed  by  a  question 
and  answer  period.  Procurement  issues 
will  be  discussed  including  NASA 
policies  used  in  the  award  and 
administrati<m  of  contracts. 

Admittance 

[)oors  will  open  at  1:00  p.m. 
Admittance  will  be  on  a  firat-come,  first- 
served  basis.  AuditcMium  capacity  is 
limited  to  approximately  90  persons; 
therefore,  a  maximum  of  two 
representatives  per  firm  is  requested.  No 
reservations  tvill  be  accepted.  Questions 
for  the  open  forum  should  be  presented 
at  the  meeting  and  should  not  be 
submitted  in  advance.  Position  papers 
are  not  being  solicited. 

Initiatives 

In  addition  to  the  general  discussion 
mentioned  above,  NASA  invites 
comments  or  questions  relative  to  its 
ongoing  Procurement  Initiatives,  some 
of  which  include  the  following: 

Consolidated  Contracting  Initiative. 
The  CQ  initiative  emphasizes 
developing,  using,  and  sharing  contract 
resources  to  meet  Agency  objectives. 

Contractor  Performance  Assessment 
Program.  The  Contractor  Performance; 
Assessment  Program  assesses  the  overall 
performance  of  NASA's  top  contractors 


across  all  of  their  majpr  NASA 
contracts. 

Performance  Based  Contractirig.  This 
initiative  is  focused  on  structuring  an 
acquisition  around  the  purpose  of  the 
work  to  be  performed  instead  of  how  the 
work  is  to  be  performed  or  broad  and 
imprecise  statements  of  work. 

Electronic  Contracting.  NASA's  EC 
initiative  is  moving  procurement 
transactions  from  traditional  paper- 
based  systems  to  electronic  processing 
wherever  possible.  Tbeae  transactions 
include  solicitation  and  award 
docimients  as  well  as  payment  for  our 
goods  and  services. 
ToaLuedtke. 

Deputy  Associate  Administrator  for 

Procurement. 

(FR  Doc.  98-2466  Filed  1-30-OS:  8:45  am] 
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NATXmAL  SCIENCE  FOUNDATION 

Special  Emphaeia  Panel  in  Computer— 
Communlcatlona  Reaearch;  Notice  ol 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer — Communications  Research 
(1192). 

Date:  February  5-6, 1998  and  Februaiy  19- 
20,1998. 

Place:  8:00  a.m.-5.-00  p.m. 

Mace:  Rooms  36S,  1105.17,  and  1120, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230. 

7>pe  of  MeeUng:  Gosed. 

(intact  Person:  Dr.  John  H.  Cozzens, 
Program  Director/Signal  Processing  Systems, 
C-Ot.  room  1155.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  #703/306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  Tmancial  support. 

Agenda:  To  review  and  evaluate  Signal 
Processing  Systems  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data  such  as 
salaries,  and  personal  information 
concerning  individual  associated  with  the 
proposals.  These  matters  are  exempt  wniat  5 
U.S.C  552b.  (4)  and  (6)  of  the  Govenunent 
in  the  Sunshine  Act. 

Dated:  January  28. 1998. 
Unda  Allen-Benton, 
Deputy  Division  Director,  HUM. 
[FR  Doc.  98-2467  Filed  1-30-98:  8:45  ami 
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NUCLEAR  REGULATORY 

(DodMiNaso-aaq 

Omaha  PubNc  Power  DIatftet;  Notfoe  of 
Partial  Denial  of  Amendment  to  FaeiNty 
Operating  Ueenaa  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  C^aha 
Public  Power  District  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-40  issued  to  the 
licensee  for  operation  of  the  Foit 
Calhoun  Station.  Unit  No.  1.  located  in 
Washington  County,  Nebraska.  Notica'of 
Consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  March  1. 1995  (60 
FR  11137). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  delete 
the  requirements  for  the  toxic  gas 
monltoriiw  system  for  toxic  chemicals. 
The  NRC  staff  has  concluded  that  the 
portion  of  the  licensee's  amendment 
request  pertaining  to  the  chemical 
ammonia  cannot  be  granted.  The 
monitoring  requirements  for  ammonia 
will  remain  in  the  TS.  The  licensee  was 
notified  of  the  Commission's  denial  of 
this  proposed  portion  of  the  ammidment 
request  by  a  letter  dated  January  26, 
1998. 

By  March  4, 1998,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N.W., 
Washington,  D.C.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  Perry  D.  Robinson,  Winston  & 
StiBwn,  1400  L  Street.  N.W.. 
Washington,  D.C.  20005-3502. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  9, 1995,  as 
supplemented  by  letters  dated  October 
17, 1996,  and  January  26, 1998,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  January  26, 1998. 

These  docimients  are  available  for 
public  inspection  at  the  Conunission's 


Public  Document  Room,  the  Gelman 
Building  2120  L  Street,  N.W., 
Washington,  D.C.  and  at  the  local 
public  docimient  room  located  at  the  W. 
Dale  Clark  Library.  215  South  15th 
Street,  Omaha,  Nebraska  68102. 

Dated  at  RockviUe,  Maryland,  this  26th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Ckmunission. 
L.la]rMrdWkuteB. 

Project  Manager.  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  m/IV.  Office  of 
Nuclear  Reactor  Begulation. 
(FR  Doc.  96-2443  Piled  1-30^96:  8:45  am] 
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NUCLEAR  REGULATORY 

wmMMRpSIWN 

CaMawray  Plant;  lletocatlon  of  Local 
PiMie  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  R^ulatory  Qmunission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
Union  Electric  Company's  Callaway 
Plant,  Unit  1,  from  tine  Callaway  Coimty 
Public  Library,  Fulton.  Missouri,  to  the 
University  of  Missouri-Colimibia.  Elmer 
Ellis  Library.  Columbia.  Missouri.  The 
houra  of  operation  are  Monday  through 
Thursday  7:30  a.m.  to  Midnight.  Friday 
7:30  a.m.  to  11:00  p.m..  Saturday  9:00 
a.m.  to  9:00  p.m.,  and  Sunday  12:00 
noon  to  Midnight.  For  information 
concerning  the  LPDR.  interested  persons 
in  the  local  area  can  contact  the  LPDR 
directly  by  calling  Ms.  Sally  Schilling, 
Head,  Government  Documents,  at 
(573)882-0748.  Persons  outside  the  _ 
local  area  should  contact  the  NRC's 
LPDR  Program  Staff  toll-free  at  1-800- 
638-8081. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Commission. 
RusseU  A.  PoweU, 

Chief,  Freedom  of  Information/Local  Public 
Document  Room  Rranch,  Information 
Management  Division,  Office  of  the  Chief 
Information  Officer.  ^ 

[FR  Doc.  98-2444  Filed  1-30-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Propoaed  Collection;  Comment 
Requaat 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington, 
DC  20549. 


Extension:  Form  U-6B-2,  File  No.  270- 
169,  OMB  Control  No.  3235-1063. 
Notice  is  hereby  given  that,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  et  seq.),  the  Securities  and 
Exchange  Commission  ("Commission") 
requests  comments  on  the  collections  of 
information  summarized  below.  The 
Commission  plans  to  submit  these 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

The  Public  Utmty  Holding  Company 
Act  of  1935  (15  U.S.C.  Section  79a  et 
seq.]  requires  the  filing  of  an  application 
and/or  declaration  on  Form  U-l  for 
prior  Commission  approval  both  for  the 
issue  and  sale  of  a  security  and  its 
acquisition  by  a  company  in  a  registered 
holding  company  system.*  Section  6(b)    * 
provides  that  the  Commission  shall 
exempt  from  the  requirement  of  filing  a 
declaration  on  Form  U-l,  by  rules  and 
regulations  or  orders  and  subject  to  such 
terms  and  conditions  as  it  deems 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or 
consumers,  certain  security  issuances 
and  sales. 

Section  6(b)  also  contains  a  reporting 
requirement.  It  directs  the  issuer  of 
securities  exempted  imder  section  6(b) 
to  file  with  the  Commission  within  ten 
days  of  the  issue  or  sale  a  certificate  of 
notification  and  directs  the  Conmiission 
to  prescribe  the  form  of  and  information 
required  in  this  certificate.  Rule  20(d) 
prescribes  Form  U-6B-2  as  the  form  of 
certificate  of  notification  to  be  filed 
pursuant  to  section  6(b).  Form  U-6B-2 
is  also  prescribed  by  rule  52(b)  (17  CFR 
250.52(b))  and  rule  47(b)  (17  CFR 
250.47(b))  as  the  form  of  certificate  of 
notification  to  be  filed  by  a  public- 
utility  subsidiary  company  of  a 
registered  holding  company  to  notify 
the  Commission  of  exempt  issuances 
and  sales  of  securities  under  rules  52 
(exemption  for  certain  issuances  and 
sales  of  securities  approved  by  state 
commissions)  and  47  (exemption  for     ~ 
certain  issuances  and  sales  of  securities 
to  the  Rural  Electrification 
Administration).  The  Commission 
receives  about  52  Form  U-6B-2s  per 
year,  which  imposes  an  annual  burden 
of  about  52  hours. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 


'  See  section  6(a)  (requiring  prior  Commission 
approval  under  the  standards  of  section  7  for  the 
issue  and  sale  of  securities)  and  section  9(a)(1) 
(requiring  prior  Commission  approval  under  the 
standards  of  section  10  for  the  acquisition  of 
securities). 
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It  should  be  noted  that  "an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number." 

Written  comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
^information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Securities  and 
Exchange  Commission,  450  5th  Street, 
^4W.,  Washington,  DC  20549. 

Dated:  lanuary  20. 1998. 
Maiymt  H.  McFbtUmI. 

Deputy  Secretary. 

|FR  Doc.  9»-2460  Filed  1-30-98:  8:45  ami 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

Cn Na  34-39682;  Rie  Noe.  8R-NY8E- 

M-d;  8R-Aimx-M-03;  8R  BSE  96  01; 
8fM>4X-e8-02;  SR-PMx-96-021 

Self-Regulatory  Organizationa;  New 
York  Stock  Exchange,  Inc.;  American 
Stock  Exchange,  Inc.;  Boeton  Stock 
Exchange,  Inc.;  Chicago  Stock 
Exchange,  Inc.;  and  Philadelphia  Stock 
Exchange,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Propoaed  Rule  Changea  Relating  to 
an  Extenaion  and  Modification  of 
Certain  Markel-Wlde  Circuit  Breeker 
Proviaiona 

January  26. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  )anuary  9, 
1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"):  on  January  16. 1998.  the 
American  Stock  Exchange,  Inc. 
("Amex");  on  January  14, 1998.  the 
Boston  Stock  Exchange,  Inc.  ("BSE");  on 


January  16,  1998.  the  Chicago  Stock 
Exchange,  Inc.  ("CHX");  and  on  January 
21. 1998,  the  Philadelphia  Stock 
Exchange  Inc.  ("Phbt")  (collectively 
referred  to  as  the  "Exchanges"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  proposed  rule  changes 
relating  to  certain  market-wide  circuit 
breaker  provisions  as  described  in  Items 
I,  n,  and  ni  below,  which  items  have 
been  prepared  by  the  Exchanges.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons.  As 
discussed  below,  the  Commission  is 
also  granting  accelerated  approval  of 
these  proposed  rule  changes. 

I.  Self-Regulatory  Organization's 
SUtement  of  the  Tenns  of  Substance  of 
the  Propoaed  Rule  Changes 

The  Exchanges  propose  to  amend  the 
timing  and  duration  of  their  respective 
circuit  breaker  procedures  and  to  extend 
the  circuit  breaker  pilot  program  until 
April  30. 1996. 

n.  Self-Regulatnry  Organizations' 
Statement  of  the  Puipose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  Exchanges  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  V  below. 
The  self-regulatory  organizations  have 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

1.  Purpose 

The  Exchanges  propose  to  amend 
their  respective  rules  relating  to 
"Trading  Halts  Due  to  Extraordinary 
Market  Volatility — circuit  breakers"  to 
extend  the  effectiveness  of  their 
respective  rules  and  alter  the  timing  and 
duration  of  trading  halts  that  occur  late 
in  the  trading  day.  In  1988,  the 
Commission  approved  rule  proposals  by 
the  Exchanges,  along  with  a  policy 
statement  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
implementing  trading  halts  during 
significant  market  declines  ("circuit 
breakers").  These  rules  provided  for  a 
one  hour  market-wide  trading  halt  if  the 
Dow  Jones  Industrial  Average  '  ( "DJIA") 
declined  by  250  points  from  its  previous 


day's  close,  and  a  two  hour  halt  if,  on 
that  same  day,  it  fell  400  points.* 
Amendments  approved  by  the  SEC  in 
July  1996  reduced  the  duration  of  the 
250  and  400  point  halts  to  on»rhalf  hour 
and  one  hour,  respectively.' 
Amendments  approved  in  January  1997 
increased  the  trigger  values  to  350  and 
550  points,  respectively."  These  circuit 
breakers  have  been  adopted  by  all  U.S. 
securities  markets,  and  by  those 
commodities  mariLSts  that  trade  stock 
index  futures. 

On  October  27, 1997,  these  drcmt 
breakers  were  activated  for  the  first 
time.  The  first  circuit  breaker  (thirty 
minute  halt)  was  activated  at  2:35  p.m. 
After  trading  resumed  at  3:05  p.m..  the 
second  circuit  breaker  (one  hour  halt) 
was  activated  at  3:30  p.m..  within  the 
last  hour  of  trading,  thereby  closing  the 
market  for  the  remainder  of  the  day. 

The  Commission  and  the  industry 
continue  to  discuss  possible  further 
refinements  to  the  circuit  breaker  rules 
in  light  of  the  October  27. 1997 
experience.  In  the  interim,  the 
Exchange  7  are  proposing  to  amend 
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M5U.S.C.57B»(b)(l). 
<17CFR240.t»b-t. 


•  "Dow  Jones  Industrial  Average"  is  a  service 
mark  of  Dow  )on«»  k  Company.  Inc. 


*  See  Exchange  Act  RelaaM  No*.  2619S  (Octobar 
19.  IMS).  S3  FR  41637  (NYSE.  Amex.  NASD,  and 
Chicago  Board  Options  Exchange,  Inc.  ("CBOr*)): 
26218  (October  26. 1966).  S3  FR  44137  (CHX): 
263S7  (DK»mbar  14.  1968).  S3  FR  SI  162  (BSE): 
26368  (DMWnber  16. 1988).  53  FR  S1942  (Pacific 
Stock  Exchange.  Inc.  ("PSE"));  26386  (l>c«mb«  22. 
1968).  53  FR  52904  (Phlx);  and  26440  (January  10. 
1969).  54  FR  1830  (Qncinnati  Stock  Exchange.  Inc. 
("CSE")). 

s  See  Exchange  Act  Release  Noe.  37457  (July  19. 
1996),  61  FR  39176  (NYSE);  37458  Ouly  19. 1996). 
61  FR  39167  (Amex):  and  37459  (July  19. 1996).  61 
FR  39172  (BSE.  CBOE.  CHX,  and  Phlx). 

*  See  Exchange  Act  Release  No.  36221  (January 
31. 1997).  62  FR  5871  (February  7, 1997)  (NYSE. 
Amex.  CBOE.  CHX.  BSE,  and  Phlx).  The 
Commission  approved  each  of  the  Exchanges' 
revised  circuit  breaker  rules  on  a  one-year  pilot 
basis  which  will  expire  on  January  31, 1998.  See  id. 
at  5874. 

'The  CBOE.  CSE,  Pacific  Exchange,  Inc.  ("PCX", 
formerly  PSE),  and  the  NASD  have  general  rules 
that  require  them  to  halt  trading  during  a  triggering 
of  the  intermarket  circuit  breakers.  Consequently, 
they  do  not  need  to  file  conforming  rule  change* 
because  their  circuit  breaker  halts  will  conform 
automatically  to  the  halt  periods  adopted  by  the 
other  exchanges.  S«e  letters  to  Howard  L.  Kramer, 
Senior  Associate  Director,  OfTice  of  Market 
Supervision,  Division  of  Market  Regulation. 
Commission,  from  David  P.  Semak.  Vice  President 
of  Regulation,  PCX,  dated  January  13, 1998;  from 
Adam  W.  Gurwitz,  Vice  Prvsident  Legal  and 
Corporate  Secretary.  CSE.  dated  January  22. 1996; 
from  Richard  Ketchum,  Chief  Operating  Officer  and 
Executive  Vice  President,  NASD,  dated  January  23, 
1996  ("NASD  letter");  from  Arthur  B.  Reinstein. 
Assistant  General  Counsel,  CBOE.  dated  January  23. 
1996. 

The  NASO's  policy  statement  expired  on 
December  31. 1997.  The  Commission,  however,  has 
received  both  oral  and  written  representations  from 
the  NASD  that  it  will  continue  to  follov;,  upon 
request  by  the  Commission,  a  trading  halt  during 
the  triggering  of  the  intermarket  circuit  breakers. 
See  NASD  letter,  supra.  The  Commission  notes  that 
it  has  a  standing  request  with  the  NASD  to  halt 
trading  as  quickly  as  practicable  whenever  the 


their  respective  trading  halts  rules  with 
regard  to  the  timing  and  duration  of 
trading  halts.  Under  the  proposal,  if  the 
first  circuit  breaker  (down  350  points)  is 
reached  prior  to  3:00  p.m.."  trading 
would  be  halted  for  one-half  hour.  If  the 
first  circuit  breaker  is  reached  at  or  after 
3:00  p.m.,  trading  on  the  Exchange 
would  continue  uninterrupted  imtil  the 
second  circuit  breaker  (down  550 
points)  is  reached.  If  the  second  circuit 
breaker  is  reached  prior  to  2:00  p.m., 
trading  on  the  Exchange  would  halt  for 
one  hour.  If  the  second  circuit  breaker 
is  reached  at  or  after  2:00  p.m.  but 
before  3:00  p.m.,  trading  on  the 
Exchange  would  halt  for  30  minutes 
instead  of  one  hour.  If  the  second  circuit 
breaker  is  reached  at  or  after  3:00  p.m., 
trading  on  the  Exchange  would  halt  for 
the  remainder  of  the  trading  day.'  The 
Exchanges  seek  to  effect  these  changes 
on  a  pilot  basis  until  April  30, 1998.  The 
futures  exchanges  trading  stock  index 
futures  have  proposed  analogous  circuit 
breaker  proposals  with  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
to  halt  trading  in  such  contracts.*" 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  changes  is  the 
requirement  under  Section  6(b)(5]  ^^ 
that  an  Exchange  have  rules  that  are 
designed  to  prevent  iiBudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  [>ersons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


NYSE  and  other  equity  markets  have  suspended 
trading.  The  Exchanges'  proposed  rule  changes  do 
not  affect  the  Commission's  standing  request. 

'All  time  references  are  to  Eastern  time. 

*The  NYSE  has  requested  that  the  Commission 
extend  the  "safe  harbor"  provisioru  of  Rule  lOb-18 
under  the  Exchange  Act  to  cover  corporate 
repurchases  effected  at  the  reopening  on  the  day  of 
the  halt,  during  the  last  half-hour  prior  to  the 
scheduled  close  of  trading  on  the  day  of  the  halt, 
and  at  the  next  day's  opening  if  the  market-wide 
halt  is  in  effect  at  the  scheduled  close  of  trading, 
provided  that  the  other  restrictions  in  Rule  lOb-18 
are  met  in  the  execution  of  any  repurchase  order. 
See  letter  to  Jonathan  Katz,  Secretary,  Commission, 
from  James  E.  Buck.  Senior  Vice  President  and 
Secretary,  NYSE,  dated  January  8. 1998. 

'•See  letters  to  Jean  A.  Webb,  Secretary,  CFTC, 
from  Richard  J.  McDonald,  Vice  President, 
Research,  Chicago  Mercantile  Exchange  ( "CME"), 
dated  January  8, 1996;  from  Paul ).  Draths,  Vice 
President  and  Secretary,  Chicago  Board  of  Trade 
("CBOT'),  dated  January  9, 1998;  frt>m  June  Furlan, 
""Tice  President  and  Chief  Economist,  New  York 
Futures  Exchange,  Inc.  ("NYFE"),  dated  January  12, 
1998;  and  from  Jeff  C.  Borchardt,  Senior  Vice 
President,  Kansas  City  Board  of  Trade,  Inc. 
("KCBT"),  dated  January  1 3, 1998. 

'*15U.S.aS76flbH5). 


and,  in  general,  to  protect  investors  and 
the  public  interest. 

Tne  proposed  rule  changes  are 
consistent  with  Section  6(b)(5>of  the 
Act  in  that  they  are  designed  to  piromote 
just  and  equitable  principles  of  trade. 
The  Exchanges  believe  that  modifying 
the  timing  and  duration  of  the  circuit 
breakers,  as  well  as  extending  the  circuit 
breaker  pilot  program  is  consistent  with 
these  objectives  in  that  the  proposed 
rules  provide  a  balance  between  the 
need  to  halt  trading  temporarily  during 
I>eriods  of  extraordinary  market 
volatility  with  the  need  to  provide  an 
open  marketplace  for  trading  securities. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  changes. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Exchanges  request  that  the 
Commission  finds  good  cause  pursuant 
to  Section  19(b)(2)  of  Uie  Act  for 
approving  these  modifications  and 
extensions  to  the  circuit  breaker  rules 
prior  to  the  30th  day  after  publication  of 
the  proposed  rule  changes  in  the 
Federal  Registo-. 

rv.  Cmnmission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes 

After  careful  review  of  the  Exchanges' 
proposed  amendments  to  the  circuit 
breaker  rules  and  for  the  reasons 
discussed  below,  the  Commission  finds 
that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular 
with  the  requirements  of  Section  6{b).>2 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. '^ 


In  1988,  the  Commission  approved 
the  Exchanges'  circuit  breaker 
proposals,  along  with  the  NASD's 
circuit  breaker  policy  statement, 
because  the  Commission  believed  that 
the  proposed  circuit  breaker  rules 
would  help  promote  stabiUty  in  the 
equity  and  equity-related  markets  by  * 
providing  for  an  enhanced  opportunity 
for  maricet  participants  to  assess 
information  during  times  of  extreme 
market  movements."  The  proposals,  in 
part,  were  in  response  to  the  events  of 
October  19, 1987,  when  the  DJIA 
declined  22.6%.  The  Ckimmission 
believed  that  the  circuit  breaker 
proposals  would  provide  market 
participants  with  an  opportunity  during 
a  severe  market  decline  to  reestablish  an 
equilibrium  between  buying  and  selling 
interest  in  a  more  orderly  fashion.  Tlie 
futures  exchanges  also  adopted 
analogous  trading  halts  to  pixtvide 
coordinated  means  to  address 
potentially  destabilizing  market    - 
volatility.** 

On  October  27, 1997,  the  DJIA 
experienced  a  decline  of  554  points,  or 
7.2%.  The  first  circuit  breaker  of  one- 
half  hour  was  trigger  at  2:35  p.m.  when 
the  DJIA  declined  350  points  fit>m  the 
previous  day's  closing  value.  After  the 
market  reopened  at  3:05  p.m.,  the  DJIA, 
continued  to  decline  another  200  point's, 
triggering  the  second  circuit  breeker  at 
3:30  p.m.  Because  the  second  circuit 
breaker  was  triggered  at  3:30,  within  the 
last  hour  of  trading,  the  market  was 
closed  for  the  remainder  of  the  day.  The 
triggering  of  the  circuit  breakers  when 
the  markets  were  operating  smoothly, 
the  rapid  decline  of  the  market  that 
followed  the  reopening  after  the  first 
circuit  breaker  was  activated,  and  the 
early  close  of  trading  that  occurred  as  a 
result  of  the  second  circuit  breaker 
being  triggered  after  3:00.  have 
prompted  the  markets  to  re-evaluate  the 
operation  of  circuit  breakers.  While  the 
markets  determine  how  to  modify  the 
trigger  levels  to  return  them  to  levels 
consistent  with  their  original  design, 
they  propose  to  extend  the  existing 
breakers,  at  the  350  and  550  point  level, 
for  three  months.  In  addition,  the 
current  proposal  reflects  the  Exchanges' 
consensus  as  to  a  circuit  breaker  timing 
mechanism  that  is  preferable  to  the 


"15  use.  7e«[b). 

"In  approving  these  rules,  the  Conmiission  has 
considered  the  proposed  rules'  impact  on 


efficiency,  competition,  and  capiul  formation.  IS 
U.S.C  7ac(f). 

"  See  Exchange  Act  Release  No.  26198.  supra 
note  4. 

"  See  letters  to  Jean  A.  Webb,  Secretary,  CFTC, 
from  Todd  E.  Petzel,  Vice  President,  Financial 
Research,  CME.  dated  September  1. 1988:  &t>m  Paul 
J.  Draths,  Vice  President  and  Secretary,  CBOT, 
dated  July  29. 1988:  from  Milton  M.  Stein,  Vice 
President,  Regulation  and  Surveillance.  NYFE, 
dated  September  2.  1988:  and  Michael  Braude, 
President,  KCBT,  dated  August  10,  1988. 
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current  procedure  for  circuit  breakers 
that  trigger  at  350  and  550  points  late  in 
the  trading  day.  The  Commission  notes 
that  the  Exchanges'  proposal  will 
operate  only  until  April  30,  1998. 
requiring  the  Exchanges  to  revise  circuit 
breaker  procedures  by  then  to  return 
them  to  their  original  design. 

The  Commission  believes  that  the 
extension  of  the  current  levels  for  a  brief 
period  is  reasonable  in  order  to  provide 
sufficient  time  for  the  markets  to  amend 
their  circuit  breakers  to  trigger  only 
during  a  severe  market  decline  of 
historic  proportions.  The  revisions  to 
the  current  procedures  are  appropriate 
to  prevent  the  markets  from  closing  for 
the  day  at  a  decline  of  only  4.55%, 
represented  by  350  points.  *• 

The  Commission  iinds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  to  the  notice  thereof  in 
the  Federal  Register  because  the  current 
pilot  program  will  expire  on  January  31, 
1998,  and  accelerated  approval  will 
enable  the  pilot  to  continue  on  an 
uninterrupted  basis.  The  Commission 
realizes  that  under  normal 
circumstances  the  proposed 
modifications  would  be  published  for 
notice  and  comment  in  the  Federal 
Register.  Give  the  near  expiration  of  the 
pilot,  however,  the  Commission  believes 
that  accelerated  approval  is 
appropriated  to  keep  circuit  breakers  in 
place  until  the  markets  have  Tinished 
their  re-evaluation  of  the  broader  circuit 
breaker  issues.  This  should  be  done  very 
quickly.  Hence,  the  Commission  is 
approving  on  a  pilot  basis  the 
continuation  of  the  current  circuit 
breaker  levels  and  the  adoption  of  the 
timing  and  duration  modifications  only 
until  April  30,  1998.  The  Commission 
believes  that  approving  the  Exchanges' 
continuation  of  circuit  breaker  rules  on 
a  pilot  basis  (with  certain  changes  for 
late  in  the  day  hahs)  will  facilitate 
further  discussion  on  modifying  circuit 
breaker  levels,  thus  giving  the 
Exchanges'  adequate  time  to  resolve  this 
issue  in  the  upcoming  months. 
Accordingly,  the  Commission  finds  that 
it  is  consistent  with  Sections  6(b)  and 
19(b)(2)  of  the  Act  to  approve  these 
proposed  rule  changes  on  an  accelerated 
basis. 

The  Commission  also  believes  that  the 
circuit  breaker  mechanisms  must  be 
coordinated  across  the  U.S.  equity, 
futures  and  options  markets  to  be 
effective  in  times  of  extreme  market 
volatility. '^  Therefore,  to  ensure 


continued  market  coordination,  the 
Exchanges'  proposal  will  become 
effective  simultaneously,  upon  the 
termination  of  the  current  pilot 
program,  and  will  take  effect  on 
February  1,1998. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  each  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-98-01.  SR-AMEX-98-03. 
SR-BSE-9B-01.  SR-CHX-98-02,  and 
SR-Phlx-98-02,  and  should  be 
submitted  by  February  23, 1998. 

VI.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  tielieves  the  proposal  by 
the  Exchanges  to  revise  their  trading 
halt  provisions  are  consistent  with 
section  6(b)(5)  of  the  Act. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»»  that  the 
propKwed  rule  changes  (SR-NYSE-98- 
01,  SR-Amex-98-03.  SR-BSE-98-01, 
SR-CHX-98-02,  and  SR-Phlx-98-02) 
are  approved  and  effective  on  February 
1,  1998  until  April  30. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  9S-2459  Filed  1-30-98;  8:45  am) 
aiLUNQOooc  wia-ai-M 


■*Thit  p«rc«nut»  i*  buad  on  tha  DflA  cIom  on 
Muary  23.  199a. 

"Tha  ExctungM'  propotals  an  continc«nt  on 
olbar  nurkau  adopting  iimilar  propoaaU.  In  this 


regard,  the  CommiMion  notes  that  all  of  the  existing 
U.S.  stocl(  and  option*  exchanges,  as  well  as  the 
NASD,  have  either  submitted  revised  circuit  breaker 
pilot  programs  or  have  agreed  to  comply  with  the 
provisions  of  such  programs.  The  futures  exchanges 
are  also  adopting  analogous  trading  halts 
procedurea  to  maintain  the  existing  coordinated 
means  to  address  potentially  destabilizing  market 
volatility.  Thus,  the  Commission  believes  the 
contingency  is  satisfied. 

••l5U.S.C$78s(b)(2). 
'•17  CFR  200.>-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

Federal  InteragerKy  Committee  on 
Aircraft  Nolae  Meeting  Agenda 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  fonun. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
discuss  aircraft  noise  issues. 
DATES:  The  fonun  will  be  held  on  Kiarch 
18. 1998,  Cram  9:30  a.m.  to  4:00  p.m. 
AOOHESSES:  The  forum  will  be  held  at 
the  Federal  Aviation  Administration 
Headquarters,  800  Independence 
Avenue,  SW.  Washington,  DC  20591,  in 
Auditorium  FOB-IOA. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  R.  Littleton  Jr.,  Analysis  and 
Evaluation  Branch  (AEE-120),  Office  of. 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW. 
Washington,  DC  20591.  fax  (202)  267- 
5594. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  of  a  public  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  AircraJt  Noise  (FICAN)  to 
be  held  on  March  18, 1998. 

On  March  16. 1993,  representatives  of 
the  agencies  that  participated  on  the 
Federal  Interagency  Committee  on  Noise 
(FICON)  met  and  agreed  to  establish  a 
standing  committee  to  be  known  as 
FICAN.  The  standing  interagency 
committee  will  provide  a  permanent 
aviation  noise  research  and 
development  (R&D)  forum,  which  will 
assist  agencies  in  providing  adequate 
forums  for  discussion  of  public  and 
private  proposals,  identify  needed 
research,  and  encourage  R&D  efl^orts  in 
these  areas.  FICAN  held  its  last  public 
forum  on  May  13. 1997  in  Minneapolis. 
Minnesota.  The  public  forum  consisted 
of  presentations  by  the  FICAN  membere 
on  current  and  future  aircraft  noise 
research  projects,  followed  by  an  0{>en 
comment  and  discussion  period. 

The  agenda  for  the  upcoming  meeting 
will  include: 

•  Presentation  of  current  and  future 
aircraft  noise  research  projects  that  are 
funded  by  the  Federal  members  of 
nCAN. 

•  Public  concern/discussion  and 
comment  period. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
March  6, 1998  to  present  oral  statements 
at  the  forum.  Arrangements  may  be 


made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHBt 
INTOnMATlON  CONTACT.  Sim  and  oral 
int«pretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  me  forum.  Written 
comments  should  be  addressed  to  the 
person  listed  under  the  heading  FOR 
FURTHBt  INFORMATKM  CONTACT. 
Comments  must  be  received  on  or 
before  April  3. 1998. 

ArnUysis  and  Evaluation  Branch,  Office  of 

Environment  and  Energy. 

(PR  Doc.  96-2452  Filed  1-30-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advlaory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  public  meeting. 


;  This  notice  annoimces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Conunittee  to 
present  recommendations  for  voting 
member's  action,  to  discuss  rotorcraft 
issues,  to  discuss  current  rulemaking 
actions,  and  to  discuss  future  activities 
and  plans. 

DATES:  The  meeting  will  be  held  at  the 
Anaheim  Marriott,  Orange  County 
Ballroom  #3,  700  West  Convention  Way, 
Anaheim,  CA  92802,  telephone  (714) 
750-8000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Anaheim  Marriott,  Orange  County 
BaUroom  #3,  700  West  Convention  Way. 
Anaheim,  CA  92802,  telephone  (714) 
750-8000.   . 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson,  Office  of  Rulemaking 
(ARM-200),  800  Independence  Avenue, 
SW.,  Washington.  DC  20591,  telephone 
(202)  267-9681. 

SUPPI^MBITARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  U). 
The  agenda  will  include: 

1.  Presentation  of  documents  for  ARAC 
approval  by  each  of  the  following 
Working  Groups: 

a.  Rotocraft  External  Load 
Combination  Safety  Requirements. 

b.  Normal  Category  Gross  Weight  and 
Passenger  Issues. 

c.  Critical  Parts. 


2.  Presentation  of  a  status  report  by  the 
Performance  and  Handling 
Qualities  Working  Group. 
Attendance  is  open  to  the  pubic  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  to 
present  oral  statements  at  the  meeting. 
Written  statements  may  be  presmted  to 
the  committee  at  any  time  by  providing 
16  copies  to  the  Assistant  Chair  or  by 
providing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  at  the 
meeting  if  requested  10  calendar  days 
before  the  meeting.  Arrangements  for 
obtaining  copies  of  the  documents  that 
will  be  presented  for  approval  and  sign 
and  oral  interpretation  requests  may  be  . 
made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  27, 
1998. 

Joeeph  Hawidns. 

Assistant  Executive  Director,  Aviation 
Rulewaking  Advisory  Conunittee. 
(FR  Doc  98-2406  Filed  1-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Forecaat  Conforenca  and  Special 
PulMIc  Seaaion 

AQB4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Commercial  Space 
Transportation  Forecast  Conference  and 
Special  Public  Session. 

SUMMARY:  The  first  national  FAA 
Commercial  Space  Transportation 
Forecast  Conference,  Commercial  Space 
Transportation  in  the  21st  Century: 
Technology  and  Environment,  2001- 
2025,  will  be  held  on  February  10-11, 
1998,  at  the  Key  Bridge  Marriott  Hotel, 
Arlington,  Virginia.  The  conference  will 
bring  together  industry  leaders, 
government  officials,  members  of 
academia  and  other  interested  parties  to 
explore  the  future  of  this  rapidly 
growing  industry  and  developments 
which  may  be  expected,  both 
domestically  and  internationally. 
Participants  will  share  their  visions  on 
technology  development,  international 
competitiveness  and  cooperation, 
business  opportunities  and  government 
oversight  requirements.  It  will  provide 
the  FAA  essential  guidance  on  what 
resources  and  capabilities  that  will  be 
required  to  successfully  accomplish  its 
oversight  and  regulatory  responsibilities 


for  the  commercial  space  launch 
industry  and  inform  future  policy 
decisions. 

The  conference  incorporates,  a  special 
session  at  2:00  p.m..  February  11th,  to 
gather  public  views  and  information  on 
"Flight  Safety  in  a  Commercial 
Environment."  Topics  we  hope  to  hear 
about  from  the  public  include  flight 
safety  considerations  that  may  affect 
new  vehicle  development  and 
commercial  launch  site  operations. 
Participation  in  the  special  session  is 
free  and  open  to  the  public.  A 
conference  fee  is  required  to  attend  all 
other  conference  sessions. 
FOR  FURTHBt  INFORMATION  CONTACT: 
Brenda  Paiier,  Phone:  (202)  267-8308 
in  the  office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation,  800  Independence 
Avenue  SW  (AST-200),  Washington,  DC 
20591.  Conference  information  is  also 
available  on  the  AST  web  site: 
ast.fBa.gov. 

Dated:  January  26. 1998. 
Patricia  G.  Smith, 

Acting  Associate  Administrator  for 
Commercial  Space  Transportation. 
(FR  Doc.  98-2405  Filed  1-30-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Pasaenger  Facility  Charge  (PFC)  at 
Cincinnati/Northem  Kentucky 
International  Airport.  Covington, 
Kentucky 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Cincinnati/ 
Northern  Kentucky  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  4, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  Suite  #3. 
Memphis.  TN  38131-0301. 
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In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  F. 
Holscher,  Director  of  Aviation  of  the 
Cincinnati/Northern  Kentucky 
International  Airport  at  the  following 
address:  Kenton  County  Airport  Board, 
Second  Floor.  Terminal  1.  Qncinnati/ 
Northern  Kentucky  International 
Airport,  2939  Terminal  Drive.  HelH^on, 
Kentucky  41048. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Kenton 
County  Airport  Board  under  section 
158.23  of  Part  158. 
FOM  FURTHn  MTOIMATKW  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis,  Tennessee  38131- 
0301;  (901)  544-3495.  The  application 
may  be  reviewed  in  person  at  this 
location. 

SUPPI^iKMrARY  mfomnation:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Cincinnati/Northern  Kentucky 
International  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFRPart  158). 

On  January  26, 1998.  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Kenton  County  Airport  Board  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 

158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  30, 1998. 

The  following  is  a  brief  overview  of 
the  application. 
PFC  Application  No.:  98 — 03-C-OO- 

CVG. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  June 

1. 1998. 
Proposed  charge  expiration  date: 

April  1. 1999. 

Total  estimated  PFC  revenue: 

$21,097,000. 

Brief  description  of  proposed 

projectls):  Impose  and  Use  Funds  are  for 

reimbursement  of  airport  owner's  cost 

for  the  following  completed  projects. 

Replacement  of  an  aircraft  rescue  and 

firefighting  rapid  response  vehicle; 

Reconstruction  of  portion  of  taxiway  K 

and  construction  of  exit  taxiways; 

Extend  Taxiway  S;  Purchase  snow 

removal  equipment;  Construction  of 

deicing  containment  system; 

Construction  of  crossfield  taxiway; 

Construction,  lighting  and  replacement 


of  ILS  for  2.200  foot  runway  extension 
to  Runway  9-27.  The  following  are  new 
projects  or  are  projects  underway. 
Relocate  field  lighting  cabling  to  new  air 
traffic  control  tower;  Extend  taxiway  S 
and  tunnel  for  Tower  Drive;  Fund 
Environmental  Impact  Statement: 
Conduct  Noise  Compatibility  Study; 
RehabiUtate  Taxiway  M. 

Class  or  classes  of  air  carriers  ¥rhich 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 

1.  FAR  Part  121  Supplemental 
Operators  which  operate  at  the  airport 
without  an  operating  agreement  with 
the  Board  and  enpUme  less  than  1.500 
passengers  per  year. 

2.  FAR  Part  135  on-demand  air  taxi/ 
commercial  operators,  both  fixed  wing 
and  rotary. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Qnciimati/ 
Northern  Kentucky  International 
Airport. 

Issued  in  Memphis.  Tennessee,  on  January 
26. 1998. 
UVenie  F.  Raid, 

Manager,  Memphis  Airports  District  Office. 
(PR  Doc.  98-2451  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  TBANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Jefferson  County  Airport.  Beaumont 
Texas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Nocie  of  intent  to  rule  on 
application. 


f:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jefferson  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  4, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 


following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Plaiming  and  Programming  Branch. 
ASW-610D.  Fort  Worth.  Texas  76193- 
0610. 

in  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Byron 
Broussud.  Manager  of  Jefiisrson  County 
Airport  at  the  folloviring  address:  Byrcm 
Broiissard.  Airport  Manager.  Jefferson 
County  Airport.  2748  Viterbo  Road.  Box 
9,  Beaimiont.  Texas  77706. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ben  Guttery.  Federal  Aviation 
Administration.  Southwest  Region. 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Jefferson  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
'  Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  21. 1998  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  io  whole  or 
in  part,  no  later  than  May  20, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1, 1998. 

Proposed  charge  expiration  date: 
November  1,  2000. 

Total  estimated  PFC  revenue: 
$667,020. 

PFC  application  number:  98-03-C- 
00-BPT. 

Brief  description  of  proposed  projects: 
Projects  to  impose  and  use  PFCs. 
Airfield  Safety  Improvements,  Airport 
Entrance  Signs,  Widen  Taxiway  D, 
Aircraft  Rescue  and  Firefighting  (ARFF) 
Facility,  Ground  Level  Covered 
Passenger  Walkway,  and  PFC 
Application  and  Administrative  Costs. 


Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Nona. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration,' 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch, 
ASW-610D.  2601  Meacham  Blvd..  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Jefferson 
County  Airport. 

Issued  in  Fort  Worth.  Texas  on  January  21, 
1998. 

Naomi  L.  Smaden, 

Manage.  Airports  Division. 
(PR  Doc  98-2398  FUed  1-30-96;  8:45  am] 
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OEPARTHENT  OF  TRANSPORTATION 

FMsm  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
10  hnpoaa  and  Use  tha  Ravanua  From 
a  Paaaenger  FacHfty  Charge  (PFC)  at 
Juneau  Intei'natiunai  Airpoft, 
Anchorage,  Alaaka 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jtmeau 
International  Airport  under  the 
provisicms  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  to  be  received  on  or 
before  March  4. 1998. 
AOOncUES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ronnie  V.  Simpson.  Manager, 
Alaskan  Region  Airports  Division.  222 
West  7th.  Box  14.  Anchorage,  AK  99513. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  David  C 
Miller.  Airport  Manager,  at  the 
following  address:  Juneau  International 
Airport.  1873  Shell  Simmons  Drive. 
Juneau,  AK  99801. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 


previously  provided  to  the  Jimeau 
International  Airport  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Roth.  Programming  Specialist. 
Alaskan  Region  Airports  Division. 
Planning  and  Programming  Branch. 
AAI^-611A.  222  W  7th.  Box  14. 
Anchorage.  AK,  99513.  907  271-5443. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMBfTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
commmt  on  the  application  (*98-01-C- 
00-JNU)  to  impose  and  use  the  revenue 
from  a  PFC  at  Jimeau  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  rntle  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(PuUic  Law  101-508)  and  Part  158  of 
the  Fednal  Aviation  Regulations  (14 
CFR  Part  158). 

On  January  15. 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  and  Borough  of 
Juneau.  Juneau  International  Airport. 
Juneau,  Alaska,  Was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  15. 1998. 

The  following  is  a  brief  ovwview  of 
the  application. 

Application  number:  98-01-C— 00- 
JNU. 

Level  of  the  proposed  PFC:  $3,00. 

Proposed  charge  effective  date:  July  1, 
1998. 

Proposed  charge  expiration  date: 
March  31.  2000. 

Total  estimated  PFC  revenue: 
$1,120,909. 

Brief  description  (^proposed 
projectfs): 

Impose  Ordy 

Develop  east  end  general  aviation  area 

Impose  and  Use 

Acquire  snOw  removal  equipment; 
Acquire  security  radio  commimication 
equipment;  Acquire  refurbished  airport 
beacon:  Acquire  airport  rescue  fire 
fighting  vehicle;  Reconstruct  taxiway  A 
intersection  with  runway  8/26;  Improve 
(pave)  airfield  access  roads;  Reconstruct 
edrfield  access  roads;  Acquire  airport 
security  equipment;  Reconstruct 
taxiway  B;  Improve  (pave)  float  plane 
pond  access  road;  Improve  (pave)  west 
general  aviation  apron;  Pave  west  end 
access  road;  Desi^  general  aviation  and 
air  carrier  ramp;  Update  airport  layout 
plan;  Install  airport  guidance  sign 
system;  Prepare  Dud  Creek  relocation 


environmental  assessment;  Acquire 
airport  command  vehicle;  Improve 
terminal;  replace  runway  lights; 
Planning  for  airport  development; 
Rehabilitate  blast  pads,  Hanistands  and 
chip  seal  of  main  ramp  &  taxiway; 
Install  airport  perimeter  fencing;  PFC 
preparation  cost;  Rehabilitate  runway  8/ 
26  design;  Renovate  north  terminal 
heating;  Replace  taxiway  lighting; 
Rehabilitate  runway  8/26;  Rehabilitate 
terminal  wall  k  ceiling;  Rehabilitate 
north  terminal  building  access;  Design 
snow  removal  equipment  building; 
Install  security  fencing — 15.000  linear 
feet;  Prepare  environmental  for  float 
pond  and  remote  transmitter/receiver 
areas. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  air  carriere 
enplaning  1,000  or  less  passengen 
annually  from  Juneau  as  published  in 
the  most  current  Air  Carrier  Activity 
Information  System  (ACAIS)  Database; 
All  air  carriers  while  operating  on 
essential  air  service  (EAS)  routes  from 
Jimeau  that  do  not  receive  essential  air 
service  compensation. 

Note:  All  caipeis  receiving  essential  air 
service  compensation  on  designated  essential 
air  service  routes  are  exempt  by  section 
158.9AofPart  158. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHBI 
INFORMATION  CONTACT  located  at  the 
FAA,  Alaskan  Region  Airports  Division. 
Anchora^,  Alaska.  , 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Juneau 
International  Airport. 

Issued  in  Anchorage,  Alaska  on  January  23. 
1998. 

Konnie  V.  SiBpeoo. 

ManagBT,  Airports  Division,  Alaskan  Regitm. 
(FR  Doc  98-2400  Filed  1-30-98;  8:45  am] 
aauMQ  ooK  4»ie-ts-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Notice  of  Intent  To  Rule  on  Application 
97-4>a-C-0a-8QF  To  hnpoaa  and  Uaa 
the  Revenue  From  a  Paaaengar  ftdllty 
Cftaiga  (PFC)  at  Springflald-Branaon 
Regional  Alrpc^  Springfield.  Miaaourf 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  and  use  the 
revenue  from  a  PFC  at  Springfield- 
Branson  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  4.  1998. 
AOOncsSCS:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  Qty,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  D. 
Hancik.  A.A.E..  Directorof  Aviation,  at 
the  following  address:  Springfield- 
Branson  Regional  airport.  Route  6,  Box 
364-15,  Springfield,  Missouri  65803. 
Air  earners  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Springfield,  Springfield-Branson 
Regional  Airport,  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA.  Central  Region,  601  E.  12th  Street. 
Kansas  City,  MO  64106,  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  fu\e  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  horn  a  PFC  at  the 
Springfield-Branson  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  April  25.  1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Springfield, 
Missouri,  was  not  substantially 
complete  within  the  requirements  of 
section  15a25  of  Part  158.  The  City  of 
Springfield  submitted  supplemental 
information  on  December  16, 1997,  to 
complete  the  application.  The  FAA  will 
approve  or  disapprove  the  supplemental 
application,  in  whole  or  in  part,  no  later 
than  April  15.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July. 
1998. 

Proposed  charge  expiration  date: 
September,  1998. 


Total  estimated  PFC  revenue: 
S8,435.114. 

Brief  description  of  proposed 
project(s):  Conducrt  a  terminal  area 
master  plan  study:  install  a  flight 
information  display  system;  acquire 
snow  removal  equipment;  acquire  a 
leasehold,  roadway  improvements  and 
expand  baggage  claim  facility  and 
ground  transportation  areas;  install 
commuter  walkways;  and  PFC 
administrative  costs. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Springfield- 
Branson  Regional  Airport. 

Issued  in  Kansas  City.  Missouri  on  January 
16. 1998. 

Geotfe  A.  Hendon. 

Manager,  Airports  Division,  Central  Begion. 
(PR  Doc.  98-2453  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminiatration 

Safaty  Parformanca  Standarda  and 
Raaaarch  and  Davalopmant  Programa 
IMaatinga 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  NHTSA  Industry 
Meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and  ' 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program.  In 
addition,  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  development 
projects. 

DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory  program  will  be  held  on 
March  17. 1998,  beginning  at  9:45  a.m. 
and  ending  at  approximately  12:30  p.m. 
Questions  relating  to  the  vehicle 
regulatory  program  must  be  submitted 
in  writing  by  February  23. 1998.  to  the 
address  shown  below.  If  sufficient  time 
is  available,  questions  received  after 
February  23  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  questions(s)  does 
not  have  to  be  present  for  the 
questions(s)  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  February  23, 1998.  and  the 


issues  to  be  discussed,  will  be  posted  on 
NHTSA's  web  site  (www.nhtsa.dot.gov) 
by  March  13. 1998,  and  will  be  avalTabte 
at  the  meeting.  Also,  the  agency  will 
hold  a  second  public  meeting  the  same 
day  March  17.  at  1:30  p.m.  devoted 
exclusively  to  a  presentation  of  research 
and  development  programs.  That 
meeting  is  described  more  fully  in  a 
separate  announcement.  The  next 
NHTSA  vehicle  regulatory  program 
meeting  will  take  place  on  Tuesday. 
June  16. 1998  at  the  Clarion  Iim  Hotel, 
Wickham  Road,  in  Romulus.  MI. 
ADDRESSES:  Questions  for  the  March  17, 
NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez.  NPS-Ol, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590,  Fax  Number  202-366-4329.  The 
meeting  will  be  held  at  the  Clarion  Inn 
Hotel.  9191  Wickham  Road,  in 
Romulus.  MI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delia  Lopez.  (202)  366-1810. 
SUPPt-EMENTARY  INFORMATION:  NHTSA 
holds  a  regular,  quarterly  meeting  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the. .« 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Safety  Performance 
Standard  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Teclmical  Reference  Section  in 
Washington,  DC.  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Section.  Room 
5108.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 
from  9:30  a.m.  to  4:00  p.m.  We  would 
appreciate  the  questions  you  send  us  to 
be  organized  by  categories  to  help  us  to 
process  the  questions  in  agenda  form 
more  efficiently.  Same  format  as 
follows: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 
C  Other  Rulemakings 

II.  Consumer  Information 

III.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 


desiring  assistance  of  "auxiliary  aids" 
(e.g..  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs).  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810,  by  COB  February  13, 1998. 

Issued:  January  27. 1998. 
L.  Robert  SMtaii. 

Associate  Administrator  for  Safety 

Performance  ^andards. 

(PR  Doc  98-2454  Filed  1-30-^;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Nationai  HIgliway  Traffic  Safety 
Admlniatmtion 

PedHt  Na  NHTSA  W-3M3;  Nodoa  1] 


:  U.8.  imamationai.  Inc.; 
Application  for  Tampofary  ExampUon 
From  Fiva  Fadaral  Motor  Vahicia 
Safaty  Standarda 

Mercedes-Benz  U.S.  International, 
Inc..  of  Vance.  Alabama,  has  applied  for 
a  temporary  exemption  from  five 
Federal  motor  vehicle  safety  standards 
on  behalf  of  the  Mercedes-Benz  M  Class 
vehicle.  The  basis  of  the  application  is 
that,  in  the  absence  of  an  exemption,  the 
manufactiuer  would  be  prevented  from 
selling  a  motor  vehicle  whose  overall 
level  of  safety  equals  or  exceeds  that  of 
a  non-exempted  vehicle.  The  exemption 
is  sought  for  two  years. 

Notice  of  receipt  of  the  application  is 
published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  agency  judgment  on  the 
merits  of  the  application. 

Under  the  authority  of  49  U.S.C. 
30113n>)(3)(iv).  as  implemented  by  49 
CFR  555.6(d),  the  NHTSA  Administrator 
may  exempt,  on  a  temporary  basis  of  up 
to  two  years,  motor  vehicles  from 
compliance  with  a  Federal  motor 
vehicle  safety  standard  upon  a  finding 
that  "(iv)  compliance  with  the  standard 
would  prevent  the  manufacturer  &Y}m 
selling  a  motor  vehicle  with  an  overall 
safety  level  at  least  equal  to  the  overall 
safety  level  of  noqgxempt  vehicles" 
(The  Administrator  must  also  find  that 
the  exemption  is  in  the  pubUc  interest 
and  consistent  with  objectives  of  traffic 
safety).  The  exemption  covers  up  to 
2,500  vehicles  for  any  12-month  period 
that  it  is  in  efliect. 

Mercedes-Benz  U.S.  International, 
Inc.  ("MBUSI")  manufactures  the 
Mercedes-Benz  M  Class  sport  utility 
vehicle.  It  has  developed  a  version  of 
the  M  Class  for  export  which  is 
manufactured  to  European 


specifications.  It  proposes  to  sell  a 
limited  munber  of  these  vehicles  to 
"European  citizens"  who  "are  either 
visiting  or  temporarily  assigned  to  work 
in  the  United  States."  This  program  is 
similar  to  those  in  which  a  vehicle 
conforming  to  U.S.  specifications  is  sold 
to  Americans  from  various  factories  in 
Europe.  MBUSI  relates  that  its  planned 
program  is  similar  to  one  established  by 
General  Motora  for  which  NHTSA 
granted  C^'s  petition  on  August  18, 
1988  (53  FR  31411). 

Although  not  required  by  49  CFR  Part 
555,  "MMJSt  is  currently  developing 
procedures  that  will  ensure  that  the 
vehicles  will,  in  fact,  be  exported  within 
a  one  year  time  frame,  or  at  the 
conclusion  of  a  diplomatic  assignment, 
whichever  is  applicable." 

In  MBUSI's  view,  it  requires  partial 
exemptions  frtmi  five  Federal  motor 
vehicle  safety  standards  if  it  is  not  to  be 
prevented  fixim  selling  the  M  Class. 
These  are  discussed  below. 

1.  Standard  No.  101.  Controls  and 
Displays.  The  European  specification  M 
Class  brake  indicator  warning  light 
depicts  the  ISO  brake  symbol,  rather 
than  the  word  "BRAKE"  as  required  by 
Table  II  of  Standard  No.  101  (this  is  also 
a  requirement  imposed  by  Standard  No. 
105  Hydraulic  Bixike  Systems. 

MBUSI  does  not  believe  that  this 
noncomphance  degrades  the  safety  of 
the  vehicle.  The  ISO  symbol  is  well 
known  to  the  Europeans  who  will  own 
and  drive  the  M  Class.  On  the  other 
hand,  the  word  "BRAKE"  could  be 
confusing  to  operators  with  a  Umited 
command  of  English. 

2.  Standard  No.  108,  Lamps. 
Reflective  Devices  and  Associated 
Equipment.  Table  n  of  Standard  No.  108 
requires  vehicles  such  as  the  M  Class  to 
be  equipped  with  front  and  rear  side 
maricer  lamps  and  reflectors.  These  will 
be  lacking.  In  addition,  the  headlamps 
are  designed  to  meet  the  European 
photometric  specifications  of  ECE  R8 
rather  than  those  of  Standard  No.  108. 

Although  the  M  Class  vehicles  will 
lack  side  marker  lamps  and  reflectors, 
they  will  be  equipped  with  other 
lighting  equipment  not  required  by 
Standard  No.  108.  such  as  side  turn 
signal  repeaters.  In  addition,  they  will 
be  equipped  with  front  and  rear  fog 
lamps.  Vehicles  destined  for 
Scandinavian  countries  will  be 
equipped  with  daytime  running  lamps. 
In  summary,  the  combined  addition  of 
these  devices  will,  in  MBUSI's  opinion, 
add  to  the  visibility  of  exempted 
vehicles. 

With  respect  to  headlamp 
photometries,  the  exempted  M  Class 
would  not  meet  the  minimum  candela 
prescribed  by  Standard  No.  108  for  the 


upper  beam.  This  affects  eight  test 
points.  At  these  points,  only  20  percent  ^ 
to  44.9  percent  of  the  minimum 
required  would  be  reached.  With 
respect  to  the  lower  beam,  there  are  two 
test  points  that  fail  to  reach  the 
minimum,  one  achieving  20.2  percent  of 
the  required  figure  and  the  other  71 
percent.  At  test  point  10U-90U,  the 
maximum  candela  established  by 
Standard  No.  108  is  exceeded  by  270.4 
perc«it. 

MBUSI  refates  that  the  "continental 
European  low  beam  pattern  puts  less 
light  into  the  eyes  of  oncoming  drivers 
•  •  *  thereby  reducing  the  glare 
experienced  by  oncoming  drivers." 
Although  the  headlamps  do  not  project 
as  muda  Ught  down  the  road  as  U.S. 
headlamps,  there  are  differing  opinions 
"as  to  which  set  of  photometric 
requirements  offers  the  optimum 
compromise  in  satisfying  competing 
safety  objectives."  Some  coimtries 
permit  both  European  and  U.S. 
specification  headlamps,  but  there  are 
no  data  from  these  countries  suggesting 
that  one  type  is  over  or  under 
represented  in  crashes.  / 

With  respect  to  the  upi>er  beam, 

MBUSI  states  that  the  lamps  do  meet  the 

minimum  for  test  point  HV,  but  not  the 

minima  at  9  degrees  right  and  left  and 

12  degrees  right  and  left.  Because  the 

European  owners  will  be  accustomed  to 

the  forward  illimiination  characteristics 

of  European  beam  patterns,  "the  lighting 

on  these  vehicles  should  provide 

'equivalent  safety'  for  these  drivers. 
•  •  *»» 

3.  Standard  No.  Ill,  Rear  View 
Mirrors.  The  passenger  side  convex  rear 
view  mirror  will  not  contain  the 
warning  required  by  S5.4.2  for 
American-market  cars  that  "Objects  in 
Mirror  Are  Qoser  Than  They  Appear." 

According  to  the  applicant,  the 
European  drivers  will  be  familiar  with 
outside  convex  mirrors  because  they  are 
used  throughout  Europe  without  a 
legend  affixed.  No  safety  value  is  added 
by  requiring  the  legend  to  be  etched  into 
the  mirror. 

4.  Standard  No.  120,  Tires  for 
Vehicles  Other  Than  Passenger  Cars. 
The  M  Class  exempted  vehicles  will  not 
carry  a  tire  information  label  as  required 
by  S5.3  of  Standard  No.  120. 

However,  there  will  be  a  European 
tire  pressure  information  label  adjacent 
to  the  fuel  filler  opening,  the  location 
for  many  European  vehicles.  Since 
Europeans  are  accustomed  to  that 
location  f6r  the  tire  information  label, 
there  is  no  safety  value  added  by 
placing  the  label  in  the  locations 
required  under  the  standard.  In 
addition,  the  tire  information  label  must 
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contain  the  information  required  by 
European  standards. 

5.  Standard  No.  209.  Seat  Belt 
Assemblies.  The  seat  belts  in  the 
exempted  M  Class  vehicles  will  not 
carry  the  marking  required  by  S4.1(j)  of 
the  standard  (name  or  trademark  of  the 
manufa^iirer,  distributor,  or  importer, 
year  of  manufacture,  model). 

They  will,  however,  meet  ECE  R16 
and  bear  the  required  approval  mark. 
This  is  a  technical  noncompliance  and, 
as  with  the  tire  information  label,  it  is 
information  based.  MBUSl  believes  that 
the  purpose  of  this  information  is  to 
allow  the  belts  to  be  tracked  in  a  recall 
campaign  occxirring  in  the  United 
States.  In  this  case,  the  vehicles  will  be 
shipped  to  Europe,  and  the  respective 
European  label  is  more  appropriate  for 
these  vehicles. 

Interested  persons  are  invited  to 
submit  conunents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number,  and  be 
submitted  to:  Docket  Management. 
National  Highway  Traffic  Safety 
Administration,  room  PL-401. 400 
Seventh  Street,  SW.  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  between  the 
hours  of  10  a.m.  and  5  p.m.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  March  4, 1998. 

Aatharity:  49  U.S.C  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued:  )anuary  20. 1998. 
L.  Robert  ShdtOB, 
Associate  Administrator  for  Safety 
PBrformance  Standards. 
|FR  Doc  9»-2485  Filed  1-30-98;  8:45  am) 
wujta  oooc  4aio-M-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
AdministFation 

[Docket  Na  NHTSA-«»-33S6;  NoHoe  1] 

Rad  Rivar  Manufacturing,  Inc.;  Patition 
for  Tatnporary  Examption  From 
Fadaral  Motor  Vahicia  Safety  Standard 
No.  224 

Red  River  Manufacturing,  Inc.,  of 
West  Fargo.  North  Dakota,  has 


petitioned  for  a  three-year  temporary 
exemption  from  Motor  Vehicle  Safety 
Stancutrd  No.  224  Rear  Impact 
Protection.  The  basis  of  the  petition  is 
that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  ill  good  faith 
to  comply  with  the  standard. 

This  notice  of  receipt  of  the  petition 
is  published  in  accordance  witn  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  petition. 

The  applicant  manufactures  and  sells 
horizontal  discharge  trailers.  One  type  is 
used  in  the  road  construction  industiy 
to  deliver  asphalt  and  other  road 
building  materials  to  the  construction 
site,  and  the  other  type  to  haul  feed, 
seed,  and  agricultural  products  such  as 
sugar  beets  and  potatoes,  from  the  fields 
to  hoppers  for  storage  or  processing. 
Both  are  known  by  the  name  "Live 
Bottom." 

Standard  No.  224  requires,  effiactive 
January  26. 1998.  that  all  trailers  with  a 
GVWR  of  4536  Kg  or  more,  including 
Live  Bottom  trailers,  be  fitted  with  a  rear 
impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  The 
applicant,  which  manufactured  265  Live 
Bottom  trailers  in  1996  has  asked  for  an 
exemption  of  three  years  in  order  to 
develop  a  rear  impact  guard  that 
conforms  to  Standard  No.  223  and  can 
be  installed  in  compliance  with 
Standard  No.  224.  while  retaining  its 
functionality  and  price-competitiveness. 
In  the  absence  of  an  exemption,  it 
believes  that  approximately  50  percent 
of  its  work  force  would  have  to  be  laid 
off.  Its  gross  revenues  would  decrease 
by  $4,000,000  to  $5,000,000  (these  have 
averaged  $13,049,311  over  its  1994. 
1995,  and  1996  fiscal  years). 

Present  studies  show  that  the 
placement  of  a  retractable  rear  impact 
guard  would  likely  catch  excess  asphalt 
and  agricultural  products  as  they  were 
discharged  into  hoppers.  Further,  the 
increased  cost  of  the  Live  Bottom,  were 
it  required  to  comply  immediately, 
would  likely  cause  contractors  to  choose 
the  cheaper  alternative  of  dump  trucks. 
Finally,  the  increased  weight  of  a 
retractable  rear  impact  guard  would 
significantly  decrease  the  pay  load  of  the 
Live  Bottom. 

In  mid  1996,  the  applicant's  design 
staff  began  exploring  options  for 
compliance  with  Standard  No.  224. 
Through  a  business  partner  in  Denmark, 
the  company  reviewed  the  European 
rear  impact  protection  systems.  Because 
these  designs  must  be  manually 
operated  by  ground  personnel,  they 
would  not  be  acceptable  to  the 
applicant's  American  customers.  Later 
in  1996.  Red  River  decided  to 


investigate  powered  retractable  rear 
impact  guanls.  The  initial  design  could 
not  n\eet  the  energy  absorption 
requirements  of  Standard  No.  223.  The 
company  is  now  investigating  another 
design  for  retractable  rear  impact 
guards,  which  "is  being  refined  and 
analyzed. 

The  applicant  believes  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  traffic 
safety  objectives  because  the  Live 
Bottom  "can  be  used  safely  where  it 
would  be  hazardous  or  impractical  to 
use  end  dump  trailers,  such  as  on 
uneven  terrain  or  in  places  with  low 
overhead  clearances."  These  trailers  are 
"valuable  to  the  agriculttiral  sector" 
because  of  the  advantages  they  offer  in 
the  handling  of  relatively  fragile  cargo. 
An  exemption  "would  have  no  adverse 
effect  on  the  safety  of  the  general 
public"  because  the  live  Bottom  spends 
very  little  of  its  operating  life  on  the 
highway  and  the  likelihood  of  its  being 
involved  in  a  rear-end  collision  is 
minimal.  In  addition,  the  design  of  the 
Live  Bottom  is  such  that  the  rear  tires 
act  as  a  buffiar  and  reduce  the  likelihood 
of  impact  with  the  trailer. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number,  and  be 
submitted  to:  Docket  Management. 
National  Highway  Traffic  Safety 
Administration,  room  PL-401, 400 
Seventh  Street.  SW.  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  befcwe  the 
close  of  business  on  the  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  between  the 
hours  of  10  a.m.  and  5  p.m.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  February  23. 1998. 

Anlhority:  49  U.S.C  30113:  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  January  28. 1998. 
L.  Robert  SfaehoB, 
Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  98-2486  Filed  1-30-98;  8:45  am) 
aiuMQ  CODE  4»i»-aa-p 
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DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Special  Programa 
Actoiniatration 

Offica  of  Hazardoua  Matarials  Safety; 
Notica  of  Daiaya  in  Procaaaing  of 
Examption  Applicationa 

AQENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTKM:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  tlut  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
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Appfication  No. 


completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATKM  CCMTACT: 
J.  Suzanne  Hedgepeth,  Director,  Office 
of  Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Prt^rams  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Stieet,  SW.  Washington.  DC 
20590-0001.(202)366-4535.  __ 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  fitjm 

applicant 
2..Extensive  public  comment  under 

review 
3.  Application  is  technically  very 

complex  and  is  of  significant  impact 

Applicant 


or  precedent -setting  and  requires 
extensive  analysis 

4.  Staff  review  delayed  by  other  priority 
issues  or  volume  of  exemption 
applications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 

M — ^Modification  request 

PM — ^Party  to  application  with 
modification  request 

Issued  in  Washington,  DC,  on  January  27, 
1998. 

;.  Suzanne  Hedgepeth. 

Director,  Office  of  Hazardous  Materials. 
Exemptions  and  Approvals. 


Reason  lor 
delay 


NEW  EXEMPTION  APPUCATIONS 


10581-N 

11232-N 

1151 1-N 

11523-N 

11537-N 

11540-N 

11561-N 

11591-N 

11597-N 

11646-N 

11682-N 

11687-N 

11699-N 

11722-N 

11736-N 

11740-N 

11751-N  . 

11759-4^  . 

11761-N  . 

11762-N  . 

11765-N  . 

11767-N  . 

11769-N  . 

11772-N  . 

11774-N  . 

11782-N  . 

11783-N  . 

11797-N  . 

117«8-N  . 

11809-N  . 

11815-N  . 

11817-N  . 

11821-N  . 

11841-N  . 

11862-N  . 

11863-N  . 

11882-N  . 

11883-N  . 

11884-N  .. 

11894-N  .. 

I  lOvv  N  .. 

11905-N  .. 

11911-N  .. 

11913-N  .. 

11914-N  .. 

11915-N  .. 

11916-N  .. 

11917-N  .. 


Luxfer  UK  Limited,  Nottingham,  England  ..„ „ 

State  of  Alaska  Department  of  Transportatioo,  Juneau,  AK 

Brenner  Tank  Inc.,  Fond  du  Lac,  Wl  

Bio-Lab,  Inc.,  Cbnyers,  GA 2",[ 

Babson  Bros.  Co.,  RomeoviHe,  IL '. 

Convenience  Products,  Fenton,  MO „ 

Sokatronic  Chemicals,  FairfieW.  NJ 

Cleanwater  Distrtxitors,  Inc.,  Woodridge,  NY 

Zeneca,  Inc..  Wilmington.  DE  

Barton  Solvents  Inc..  Des  Moines,  lO  ....... 

Cryokx,  Argancy,  57365  Ennery— France 

Tri  Tank  Corp.,  Syracuse,  NY 

GEO  SpeciaKy  Chemicals,  Bastrop.  LA 

Citergaz  SA..  86400  Civray,  FR  

R.D.  Olfutt  Co.,  Park  Rapids.  MN 

Morton  International,  Inc.,  Ogden,  UT 

Delta  Resigns  &  Refractories.  Detroit,  Ml 

E.I.  DuPont  de  Nemours  &  Co.,  Inc.,  Wilmington,  DE „ 

Vutean  Chemicals,  Birmingham,  AL  

Owens  Fabricators,  Inc..  Baton  Rouge,  LA „ 

Laidlaw  Environmental  Services  Inc..  Columbia,  SC  . 

Ausimont  USA,  Inc.,  Thorofare,  NJ  , 

Great  Western  Chemkal  Co.,  Portland,  OR „. „ 

Kleespie  Tank  &  Petroleom  Equipment,  Morris,  MN 

Safety  Disposal  System,  Inc.,  Opa  Locka,  FL „ 

Aeronex,  Inc.,  San  Diego,  CA 

Peoples  Natural  Gas,  Rosemount,  MN  

Cryodyne  Technotogies,  Radnor,  PA  

Air  Products  &  Chemicals,  Inc.,  Allentown.  PA  

LakHaw  Environmental  Services  Inc.,  Columbia,  SC 

Union  Pacific  Railroad  Co.  et  al,  Omaha,  NE  

FIBA  Technotogies,  Inc.,  Westboro,  MA , 

Wyoming  Department  of  Transportatton,  Ovsyenne,  WY 

Stepan  Co.,  NorthfieW,  IL  

The  BOC  Group,  Murray  Hill.  NJ 

Carrier  Corp.  d/h/a  United  Technotogies  Carrier,  Syracuse,  NY 

FMC  Corporatton,  Philadelphia,  PA 

Brownie  Tank  Mfg.,  Co.,  Minneapolis,  MN 

Degussa  Corp.,  RidgefieU  Park,  NJ 

Quicksilver  Fiberglass  Manufacturing  Ltd..  Strome.  Aberta,  CN 

Carleton  Technotogies  Inc.,  Orchard  Park,  NY  

Russell-Stanley  Corp.,  Red  Bank.  NJ 

Transfer  Ftow,  Inc.,  Chico,  Ca  

Wheatland  Tut)e  Company,  Wheatland,  PA 

Gtowmaster  Corp.,  Garfield,  NJ 

Lockheed  Martin  Aeronautical  Systems,  Marietta.  GA „, 

CP  Industries,  Inc.,  McKeesport,  PA ■. 

Sexton  Can  Co.,  Martinsburg,  WV  


Estimated 
date  of 

oompletton 


02/27/1996 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1996 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

02/27/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

03/31/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 

04/15/1998 
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Appiwation  No. 


11918-N  .. 
11923-N  .. 
11925-N  .. 
11927-N  .. 
11930-N  .. 
11934-N  .. 
11938-N  .. 

970-*A 

A354-4A  .... 
6610-**  .... 
7026-M  .... 
7879-*4  .... 
8230-M.... 
8556-M.... 
9064-M.... 
9184-M  .... 
9266-M.... 
9413-M  ... 
9706-*«  .... 
196819-^ 
10138-M  . 
10429-M. 
10677-M  .. 
11006-M.. 
11068-M. 
11167-M.. 
11378-M . 
11506-M.. 


Applicant 


E.I.  DuPont  de  Nemours  &  Co..  Inc..  Wiimington,  DE 

Hoover  Matehais  Handlir>g  Group  

Concorde  Battery  Corp..  West  Covma,  CA 

Aiaslta  Marine  Lines,  Seattle,  WA  „ 

Boeing  North  American,  Inc.,  Downey,  CA  

UtiliCorp  Unrted,  Inc.,  Omaha,  NE 

Steel  Shipping  Container  Institute,  Washirtglon.  DC  ... 


Reason  tor 
delay 


Estimated 

date  of 

completion 


04/15/1998 
04/15/1998 
04/15/1998 
04/15/1998 
02/15/1998 
05/29/1998 
05/29/1998 


MOOIRCATIONS  TO  EXEMPTIONS 


CaNery  Chemical  Corp..  Pittsburgh.  PA 

PPG  Industnes,  Inc.,  PHtstxjrgh.  PA 

ARCO  Chemical  Co.,  Newtown  Square,  PA 

Walter  Kidde  Aerospace,  Wilson,  NC 

Halliburton  Energy  Services,  Duncan,  OK 

Otn  Corporation,  Norwalk,  CT 

Am  Products  &  Chemicals,  Inc.,  AHentown,  PA  — 

Propacfc,  Inc.,  Essington,  PA  

The  CartJide/Graphite  Group,  Inc.,  Louisvile,  KY  . 

ERMEWA,  Inc.,  Houston.  TX 

EM  ScierKe,  Cincinnati.  OH  

Taykx-Wharton,  Harnsburg,  PA 

Halliburton  Energy  Services,  Duncan,  OK _ 

BetzDeartx>m  Inc.,  Trevose,  PA  

Baker  PerlormarKe  Chemicals,  Inc..  Houston.  TX 

Primus  AB,  S-71  26  Solna,  SW  „ 

Pressure  Technology,  Inc.,  Hanover,  MD  ., 

Spej(  Certiprep  Inc.,  Metuc^en,  NJ 

Eco-Pak  Specialty  Packaging,  Elizabelhton.  TN  ... 
Astrotech  Space  Operations,  Inc.,  Titusville.  FL  ... 
OEA.  Inc.,  Denver.  CO  


02/27/1998 
02/2771998 
02/15/1998 
02/27/1998 
02/27/1998 
02/27/1988 
02/27/1988 
02/27/1988 
02/27/1988 
02/27/1988 
02/27/1988 
02/27/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 
03/15/1988 


|FR  Doc.  98-2502  Filed  1-30-98;  8:45  am) 
HUJNOCOOC  4«1»-«-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  Na  AB-459  (Sub-No.  2X)] 

Central  Railroad  Company  of  Indiana- 
Abandonment  Exemption — in 
Deartwm.  Decatur,  Franklin,  Ripley, 
and  Shelby  Counties,  IN 

On  January  14,  1998,  Central  Railroad 
Company  of  Indiana  (QND)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  known  as  the  Shelbyville  Line, 
extending  from  approximately  railroad 
milepost  23.0,  near  Thatcher  station  and 
the  town  of  Greendale,  to  approximately 
railroad  milepost  81.0,  near  Shelbyville, 
a  distance  of  approximately  58  miles,  in 
Dearborn,  Decatur,  Franklin,  Ripley,  and 
Shelby  Counties,  IN.  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  47025, 
47022.  47550.  47041,  47033,  47006, 
47263,  47240.  47272.  46182,  and  46176. 
The  line  includes  the  stations  of 
Sunman.  IN  (milepost  39.9),  Morris,  IN 
(milepost  45.5),  Batesville,  IN  (milepost 
48.0),  New  Point.  IN  (milepost  54.0). 


Greensburg,  IN  (milepost  63.0),  Adams. 
IN  (milepost  68.0),  Saint  Paul.  IN 
(milepost  73.0),  and  Waldron,  IN 
(milepost  75.2). 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  Hnal 
decision  will  be  issued  by  May  4, 1998. 

Any  offer  of  Hnancial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  vrill 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  S900  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/ rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  February  23. 1998. 
Each  trail  use  request  must  be 


accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

An  original  and  10  copies  of  all  filings 
in  response  to  this  notice  must  refer  to 
STB  Docket  No.  AB-459  (Sub-No.  2X) 
and  must  be  sent  to:  the  Surface 
Transportation  Board.  Office  of  the 
Secre^.  Case  Control  Unit.  1925  K 
Street  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  must  be 
served  on  petitioner's  representative:  Jo 
A.  DeRoche,  Weiner,  Brodsky,  Sidman  & 
Kider,  PC,  Suite  800. 1350  New  York 
Avenue,  N.W.,  Washington,  DC  20005- 
4797. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Putlic 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 


EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  January  27, 1998. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vemon  A.  WVUlianu, 
Secretary. 

(PR  Doc.  98-2550  Filed  1-30-98;  8:45  am) 
I OOOC  4»it-a»-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Tftrift  Supervision 

[AC-7:  OTS  No.  030q 

Columbia  Federal  Savings  Bank,  Ft 
MHctiell,  Kentucky;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  January 
23, 1998,  the  Director,  Corporate 
Activities.  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Columbia  Federal  Savings 
Bank,  Ft.  Mitchell,  Kentucky,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G    . 
Street  NW.,  Washington.  DC  20552,  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision,  200  West  Madison 
Street,  Suite  1300.  Chicago,  Illinois 
60606. 

Dated:  January  28, 1998. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(PR  Doc.  98-2501  Filed  1-30-98;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
The  Doral  Resort  Hotel,  4400  NW  87th 
Avenue,  Miami,  Florida  on  Thursday, 


February  5, 1998,  at  1:00  p.m.  The 
intended  agenda  is  listed  below. 

Advisory  Board  for  Cuba  Broadcasting 
Meeting  Thursday,  February  5, 1998 

AGENDA 

FART  ONE-<:iosed  to  the  Public 

I.  Technical  Operations  Update 

A.  Status  Report  of  UHF 

B.  Aerostat 

n.  Approval  of  Minutes 

PART  TWO— Open  to  the  Public 

I.  Radio  Marti  Update 

A.  Funding  Needs 

B.  Relocation 

C.  Programming 
n.  T.V.  Marti  Update 

m.  Congressional  Update 

IV.  Old  Business 

V.  New  Business 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (305)  994-1715. 

Determination  to  Close  a  Portion  of  the 
Advisory  Board  Meeting  of  Felmuuy  5, 

1.990 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting.  I  hereby  determine  that 
the  1:00  p.m.  to  1:30  p.m.  portion  of  this 
meeting  should  be  closed  to  the  public. 

Hie  Advisory  Board  has  requested 
that  part  one  of  the  February  5. 1998, 
meeting  be  dosed  to  the  public.  Part  one 
will  involve  information  the  premature 
disclosure  of  which  would  likely 
fiustrate  implementation  of  a  proposed 
Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Sunshine  Act 
under  5  U.S.C.  522b{c)(9)(B). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions, 
fi^quencies,  alternate  channels  and  new 
technologies  for  Radio  Marti. 

Dated:  January  27. 1998. 
Joeeph  Duffiey, 

Director,  United  States  Information  Agency. 
[PR  Doc.  98-2464  Filed  1-30-98;  8:45  ami 
BHJJNQ  OOOC  B30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Readjustmsnt 
of  Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Veterans  will  be  held  February  19  and 
20, 1998.  This  is  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewing 
VA  and  other  relevant  services  for 
veterans,  to  review  Committee  work  in 
progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at 
The  American  Legion,  Washington 
Office.  1608  K  SUwt,  NW,  Washir^gton, 
DC.  The  agenda  on  both  days  will 
commence  at  8:30  a.m.  and  adjourn  at 
4:30  p.m. 

The  agenda  for  February  19,  will 
begin  with  a  review  of  Committee 
special  projects  and  pending  reports. 
"The  agenda  will  also  cover  a  review  of 
the  Readjustment  Counseling  Service 
Vet  Centers,  an  update  on  the  transition 
of  the  Veterans  Health  Administration 
(VHA)  to  a  outpatient  managed  health 
care  system,  and  a  discussion  of  VA 
special  emphasis  programs  in  relation  to 
managed  health  care  principles. 

On  February  20,  the  Committee  will 
review  the  programs  and  activities  of 
VHA's  medical  center-based  post- 
traumatic stress  disorder  and  substance 
abuse  programs,  review  access  to  care 
problems  for  minority  and  other  high 
risk  veterans,  and  issues  related  to 
compensation  and  pension  for  PTSD. 
The  agenda  will  also  consist  of  a 
planning  meeting  to  formulate  specific 
objectives  for  the  remainder  of  the  year. 

The  meeting  will  be  open  to  the 
public.  Those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Alfonso  R. 
Batiks,  Ph.D..  M.S.W.,  Director, 
Readjustment  Coimseling  Service. 
Department  of  Veterans  Affairs 
(telephone  number:  202-273-8967) 

Dated:  January  26. 1998. 

By  Direction  of  the  Secretary. 
Heywand  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  98-2411  Piled  1-30-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 
[Docket  No.  FR-4137-f-021 
RIN  2S02-AO84 

Use  Of  Materlats  Bulletins  Used  in  the 
HUD  Building  Product  Standards  and 
Certification  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements  a 
HUD  Building  Product  Standards  and 
Certification  Program  proposed  rule  and 
adopts  the  following  Use  of  Materials 
Bulletins:  38j  Grademarking  of  Lumber. 
60a  Construction  Adhesives  for  Wood 
Floor  Systems.  70b  Particleboard 
Interior  Stair  Treads,  and  111 
Fenestration  Products  (Windows  and 
Doors).  It  also  references  related 
national  voluntary  consensus  standards, 
provides  a  labeling  and  third  party 
certification  procedure  to  assure  that  the 
building  products  used  in  HUD 
programs  meet  the  appropriate  national 
voluntary  consensus  standards, 
supplements  the  HUD  Building  Product 
Standards  and  Certification  Program  by 
requiring  that  additional  information  be 
included  on  the  label,  tag,  or  mark  that 
each  manufacturer  would  affix  to  a 
certified  product,  and  specifies  the 
frequency  with  which  products  must  be 
tested  in  order  to  be  acceptable  to  HUD. 
The  final  rule  also  allows  the  use  of- 
American  Society  for  Quality  Control 
(ASQC/ISO)  9000  series  standards  to  be 
used  as  voluntary  guidelines  in  any 
quality  review. 

DATES:  Effective  March  4.  1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  4. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  S.W.. 
Room  9156,  Washington,  D.C.  20410- 
8000:  telephone:  voice  (202)  708-6423: 
TTY,  (202)  708-4594  (these  are  not  toll 
free  numbers). 
SUPPLEMENTARY  INFORMATKM: 

I.  The  Propoeed  Rule 

On  May  19. 1997.  the  Department 
published  in  the  Federal  Register  at  62 
FR  27486  a  rule  which  proposed  to 
adopt  the  following  Use  of  Materials 
Bulletins  (UMs): 


UM  73b  Plastic  Plumbing  Fixtures  at 

§  200.937. 
UM  44e  Carpet  and  Carpet  writh 

Attached  Cushion  at  §  200.942. 
UM  38  j  Grademarking  of  Lumber  at 

§200.943. 
UM  40c  Plywood  and  Other  Wood- 
Based  Structural-Use  Panels  at 

§  200.944. 
UM  72b  Carpet  Cushion  at  §200.948. 
UM  105  Elastomeric  Joint  Sealants  at  •. 

§200.951. 
UM  70b  Particleboard  Interior  Stair 

Treads  at  §  200.952. 
UM  110  Sprayed  Polyurethane  Foam 

Roof  Insulation  at  §  200.953. 
UM  60a  Construction  Adhesives  for 

Wood  Floor  Systems  at  §  200.954. 
UM  111  Fenestration  Products 

(Windows  and  Doors)  at  §  200.955. 
Of  the  UMs  included  in  the  proposed 
rule,  this  rule  adopts  the  following  Use 
of  Materials  Bulletins:  38j  Grademarking 
of  Lumber.  60a  Construction  Adhesives 
for  Wood  Floor  Systems.  70b 
Particleboard  Interior  Stair  Treads,  and 
111  Fenestration  Products  (Windows 
and  Doors).  The  other  proposed  UMs 
will  be  updated  to  reference  current 
relevant  standards  and  will  be  issued 
once  more  in  a  proposed  rule  for 
comment. 

The  May  19, 1997  rule  also  proposed 
to  update  the  reference  in 
§  900.929(b)(2)  to  cite  the  1994  edition 
of  the  MPS  compilation;  to  provide  the 
current  HUD  address,  in  §  20a931.  for 
public  examination  of  the  MPS;  to 
amend  §  200.935{d)(4)(ii)  to  allow  the 
use  of  American  Society  for  Quality 
Control  (ASQC/ISO)  9000  series 
standards  to  be  used  as  voluntary 
guidelines  In  any  quality  review;  and  to 
remove  §§  200.938,  200.939,  and 
200.941.  No  comments  were  received  on 
any  of  these  proposed  amendments  and 
they  are  adopted  here  without  change. 

U.  Discussion  of  Public  Comments 

Five  comments  were  received 
regarding  UM  105,  and  one  comment 
was  received  concerning  UM  110.  No 
comments  were  received  regarding  UMs 
38j,  40c.  44e.  60a,  70b.  72b,  73b,  or  111. 
Since  the  only  UMs  that  received  any 
public  comment  are  being  reissued  in 
another  proposed  rule  for  additional 
comment,  this  rule  adopts  without 
change  four  UMs  as  noted  in  section  I. 
of  this  preamble,  above. 

The  text  of  the  UMs  is  not  being 
reproduced  in  the  final  rule,  because  the 
new  sections  of  24  CFR  part  200  set 
forth  below  incorporate  the  substance  of 
the  standards.  However,  copies  are 
available  for  public  inspection  daring 
regular  business  hours  in  the  Office  of 
Consumer  and  Regulatory  Affairs. 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street  S.W., 
Room  9156.  Washington.  D.C.  20410 
and  in  the  Office  of  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  451 
Seventh  Street  S.W.,  Washington.  D.C. 
20410. 

m.  Findings  and  Certifications 

Impact  on  Small  Entities 

The  Secretary,  in  approving  this  rule 
for  publication,  certifies  in  accordance 
with  5  U.S.C.  605(b),  the  Regulatory 
Flexibility  Act,  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
These  UMs  would  adopt  standards  that 
are  nationally  recognized  throughout 
the  affected  industry,  and  their  adoption 
will  not  create  a  burden  on 
manufacturers,  which  are  ciurently 
meeting  these  standards.  The  rule  will 
have  no  adverse  or  disproportionate 
economic  impact  on  small  businesses. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  these  UM's  under 
HUD's  Building  Product  Standards  and 
Certification  Programs  have  been 
approved  by  the  Office  of  Management 
and  Budget,  under  section  3507(d)  of  ■ 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35),  and  assigned 
OMB  control  number  2502-0313.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
govenunents  and  the  private  sector. 
This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 
initial  Finding  of  No  Significant  Impact 
remains  applicable,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Clerk  at  the  above  address. 


Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  rule  does 
not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  Federal  responsibilities.  The  rule 
only  adopts  standards  that  are  already 
nationally  recognized  throughout  the 
affected  industry.  *^ 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an  ' 
environmental  htalth  risk  or  safety  risk 
on  children. 

Incorporation  by  Reference 

These  standards  have  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporaticm  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  the  standards 
may  be  obtained  from  the  American 
National  Standards  Institute,  Inc. 
(ANSI),  11  West  42nd  St.,  New  York, 
N.Y.  10036,  the  American  Society  for 
Testing  and  Materials  (ASTM),  100  Barr 
Harbor  Drive,  West  Conshohocken,  PA 
19428  or  &t>m  the  organizations 
specifically  mentioned  in  the  referenced 
section. 

List  of  Sid^ects  ia  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims.  Eqiial  employment 
opporttmity.  Fair  housing,  Home 
improvement.  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation.  Wages. 

Accordingly,  24  CFR  part  200  is 
amended  as  follows: 

PART  200— INTRODUCTK3N 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Auttiority:  12  U.S.C.  170l-1715z-18;  42 
U.S.C  3535(d). 

2.  In  §  200.929,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

1200.929    Description  and  identification  of 
mlntonum  property  atandarda. 

(b)"*« 

(2)  MPS  for  Housing  4910.1. 1994 

edition.  This  volume  applies  to 
buildings  and  sites  designed  and  used 
for  normal  multifamily  occupancy. 


including  both  unsubsidized  and 
subsidized  insured  housing,  and  to  care- 
type  housing  insured  imder  the  National 
Housing  Act  It  also  includes,  in 
Appendix  K,  a  reprint  of  the  MPS  for 
One  and  Two  Family  Dwellings 
identified  in  paragraph  (b)(1)  of  this 
section. 

3.  Section  200.931  is  revised  to  read 
as  follows: 

f200.tS1    tWalemem  of  a<»sliabimy. 

(a)  Updated  copies  of  the  Minimum 
Property  Standards  and  Use  of  Materials 
Bulletins  are  available  for  public 
examination  in  the  Office  of  Consumer 
and  Regulatory  AfEairs,  Department  of 
Housing  and  Urban  Development,  room 
9156, 451  Seventh  St.  SW.,  Wa^ngton, 
D.C.  20410-8000.  In  addition,  copies  of 
volumes  1,  2.  and  3  of  the  Minimum 
Property  Standards  may  be  piutihased 
bom  the  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402. 

(b)  Publications  approved  by  the 
Director  of  the  Federal  Register  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  are  available  for  inspection 
at  the  Office  at  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  D.C. 

4.  In  §200.935,  paragraph  (d)(4Mii)  is 
revised  to  reed  as  follows: 

{200.936    Adinlnlaualar quaWlcaMona and 
for  HUD  buNdlnt  producta 


(d)*  •  ' 

(4)*  •  • 

(ii)  Quality  assurance  system  review. 
(A)  Each  administrator  shall  examine  a 
participating  muiufacturer's  facilities 
and  quality  assurance  system 
procedures  to  determine  that  they  are 
adequate  to  assure  continuing 
production  of  the  product  that  complies 
with  the  applicable  standard.  These 
quality  avurance  system  procediues 
^all  be  documented  in  the 
administrator's  and  the  manufactiuer's 
files.  If  a  manufacturer's  quality 
assurance  system  is  not  satisfactory  to 
the  administrator,  validation  of  the 
manufacturer's  declaration  of 
certification  shall  be  withheld.  The 
following  American  Society  for  Quality 
Control  (ASQC)  standards,  which  are 
incorporated  by  reference,  may  be  used 
as  guidelines  in  any  quality  assurance 
review: 

(1)  ASQC  Q9000-1-1994  Quality 
Management  and  Quality  Assurance 
Standards  Guidelines  for  Selection  and 

Use: 

(2)  ASQC  Q9001-1994  Quality 
Systems — Model  for  Quality  Assurance 
in  Design,  Development,  Production, 
Installation,  and  Servicing; 


(3)  ASQC  Q9002-1994  Quality 
Systems — ^Model  for  Quality  Assurance 
in  Production,  Installation,  and 
Servicing; 

(4)  ASCJC  Q9003-1994  Quality 
Systems — Model  for  Quality  Assurance 
in  Final  Inspection  and  Test; 

(5)  ASQC  Q9004-1-1994  Quality 
Management  and  Quality  System 
Elements-Guidelines. 

(B)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  Society  for  Quality 
Control  (ASQC).  611  East  Wisconsin 
Avenue,  Milwaukee,  WI  53202. 


ff  200.038, 200.930,  and  200.041 
[RemovedJ 

5.  Sections  200.938,  200.939,  and 
200.941  are  removed. 

6.  Section  200.943  is  revised  to  read 
as  follows:  * 

1200.943    Oupplementary  spsclfic 
raqidramems  under  ttie  HUD  iNiidIng 
product  stsndsriH  and  certWcaOon 
profraNi  far  die  gradwnartdnQ  ol  iuMwer. 

(a)  Applicablejtandard.  (1)  In 
accordance  with  UM  38 j,  lumber  shall 
be  grademarked  in  compliance  with  the 
U.S.  Department  of  Commerce 
Voluntary  Product  Standard  PS  20-94 
American  Softwood  Lumber  Standard. 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
lot  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  It  is  available  from  the  U.S. 
Department  of  Commerce,  NIST,  Office 
of  Voluntary  Product  Standards, 
Gaithersburg,  MD  20899. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  §  200.935(d)(6)  concerning 
labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standard  are  required  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer. 
However,  in  the  case  of  grademaiidng  of 
liunber,  the  following  information  shall 
be  included  on  the  certification  label  or 
mark: 

(1)  The  registered  symbol  which 
identifies  the  grading  agency; 

(2)  Species  or  species  combination;    ^^ 

(3)  Grade; 

(4)  Identification  of  the  applicable 
grading  rules  when  not  indicated  by  the 
species  identification  or  agency  symbol; 

(5)  Mill  or  grader; 

(6)  For  members  which  are  less  than 
5  inches  in  nominal  thickness, 
indication  that  the  lumber  was  green  or 
dry  at  the  time  of  dressing; 
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(7)  Indication  that  the  lumber  was 
fingerjointed;  and 

(8)  The  certification  mark  shall  be 
affixed  to  each  piece  of  lumber. 

(c)  Periodic  tests  and  quality 
assurance.  Periodic  tests  and  quality 
assurance  inspections  shall  be  carried 
out  by  the  American  Lumber  Standard 
Committee  as  defined  in  PS  20-94. 

7.  A  new  §  200.952  is  added  to 
subpart  S  to  read  as  follows: 

1200.962    Supptementary  specific 
rvqutrwiMMs  under  ttte  HUD  building 
pcoduct  atandiRto  and  twuncalluti 
pragram  foe  pailiciaboanl  Intsrtor  stair 


(a)  Applicable  standards.  (1)  All 
interior  particleboard  stair  treads  shall 
be  designed,  manuCactured.  and  tested 
in  compliance  with  ANSI  A208.1-1993 
Particleboard.  Grade  M-3. 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  and  is  available  from  the 
American  National  Standards  Institute, 
Inc..  11  West  42nd  Street.  New  York. 
NY  10036. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  §  200.935(d)(6)  concerning 
labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufBCturer's  certincation  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certificatiun  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
interior  particleboard  stair  tread  shall 
include  the  manufacturer's  statement  of 
conformance  to  UM  70b.  a  statement 
that  this  product  is  for  interior  use  only, 
and  the  manufacturer's  name  and  plant 
location. 

(c)  Periodic  tests  and  quality 
assurance.  Under  the  procedures  set 
forth  in  §  200.935(d)(8)  concerning 
periodic  tests  and  quality  assurance 
inspections,  the  frequency  of  testing  for 
a  product  shall  be  described  in  the 
specific  building  product  certification 
program.  In  the  case  of  interior 
particleboard  stair  treads,  testing  and 
inspection  shall  be  conducted  as 
follows: 

(1)  At  least  once  every  three  months, 
the  administrator  shall  visit  the 
manufactiu^r's  facility  to  select  a 
sample  for  testing  in  a  laboratory 
aporoved  by  the  administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
t«vice  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 


8.  A  new  §  200.954  is  added  to 
subpart  S  to  read  as  follows: 


1200.964 

raguirwiMnta 
product  standard 
for  construction 


itary  spsclflc 
the  HUO  building 
and  osrtlflcallon  pragram 
adhssivs  for  wood  floor 


(a)  Applicable  standards.  (1)  All 
construction  adhesives  for  field  glued 
wood  floor  systems  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  the  following  American  Society  for 
Testing  and  Materials  (ASTM)  standard: 
D  3498-93  Standard  Specification  for 
Adhesives  for  Field-Gluing  Plywood  to 
Lumber  Framing  for  Floor  Systems 
except  that  the  mold  and  bacteria 
resistance  tests  shall  not  be  included- 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  and  is  available  from  the 
American  Society  for  Testing  & 
Materials  Inc..  100  Barr  Harbor  Drive. 
West  Consbohocken.  PA.  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  §  200.935(d)(6)  concerning 
labeling  of  a  product.  Uie 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
container  shall  be  marked  as  being  in 
compliance  with  UM  60a.  The  lalwl 
shall  also  include  the  manufacturer's 
name,  plant  location,  and  shelf  life. 

(c)  Periodic  tests  and  quality 
assumnce.  Under  the  procedin«s  set 
forth  in  §  200.935(d)(8)  concerning 
periodic  tests  and  quality  assurance 
inspections,  the  frequency  of  testing  for 
a  product  shall  be  described  in  the 
specific  building  product  certification 
program.  In  the  case  of  constiuetion 
adhesives  for  field  glued  wood  floor 
systems,  testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  At  least  every  six  months,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  for  testing  in  a  laboratory 
approved  by  the  administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
twice  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

9.  A  new  $  200.955  is  added  to 
subpart  S  to  read  as  follows: 


1200.966    Supplementary  specific 
requirements  under  the  HUD  building 
product  standard  and  ceHIWcalluii  program 
for  fenestretlon  products  (windows  end 
doors). 

(a)  Applicable  standards.  (1)  All 
windows  and  doors  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  American  Architectural 
Manufecturers  Association  (AAMA) 
standard.  AAMA/NWWDA  lOl/I.S.2-97 
Voluntary  Specifications  for  Aluminum. 
Vinyl  (PVC)  and  Wood  Windows  and 
Glass  Doors. 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  and  is  available  from  the 
American  Architectural  Manufacturers 
Association.  1827  Walden  Office 
Square,  Suite  104.  Schaiunburg.  IL 
60173. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  §  200.935(d)(6)  concerning 
labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufactiuer.  Each 
window  or  glass  door  shall  include  the 
manufacturer's  name,  plant  location, 
and  statement  of  compliance  with  UM 
111. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  set  forth  in  §  200.935(d)(8) 
concerning  periodic  tests  and  quality 
assurance  inspections,  the  frequency  of 
testing  for  a  product  shall  be  described 
in  the  specific  building  product 
certification  program.  In  the  case  of 
windows  and  glass  doors,  testing  and 
inspection  shall  be  conducted  as 
follows: 

(1)  At  least  once  every  four  years,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
commercial  sample  for  testing  in  a 
laboratory  approved  by  the 
administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
twice  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

Dated:  January  23, 1998. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  98-2391  Filed  1-30-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Servica 
31  CFR  Part  210 
RIN  1510-iAA39 

Fadaral  Qovammant  Participation  in 
the  Automatad  Clearing  Houaa 

AQGNCY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  the 
Treasury,  Financial  Management 
Service,  proposes  to  revise  its  regulation 
governing  the  use  of  the  Automated 
Clearing  House  (ACH)  system  by 
Federal  agencies.  Part  210  defines  the 
rights  and  liabilities  of  Federal  agencies. 
Federal  Reserve  Banks,  financial 
institutions,  and  the  public,  in 
connection  with  ACH  credit  entries, 
debit  entries,  and  entry  data  originated 
or  received  by  a  Federal  agency  through 
the  ACH  system.  As  a  result  of  the 
enactment  of  recent  legislation,  the 
Service  expects  to  introduce  up  to  600 
million  new  transactions  into  the  ACH 
system  by  January  1, 1999.  The  Service 
anticipates  that  the  ACH  system  will 
provide  the  dominant,  though  not 
exclusive,  EFT  system  used  by  Federal 
agencies.  Part  210  will  provide  the 
regulatory  foundation  for  use  of  the 
ACH  system  by  Federal  agencies. 

DATES:  Comments  must  be  received  no 
later  than  May  4,  1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Cynthia  L.  Johnson, 
Director.  Cash  Management  Policy  and 
Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Room  420.  401  14th 
Street.  S.W..  Washington,  DC  20227.  A 
copy  of  the  proposed  rule  is  available  at 
the  Service's  web  site  at:  http:// 
www.fms.treas.gov/ach.  Comments  on 
the  proposed  rule  will  be  available  for 
public  inspection  and  downloading  on 
the  Internet  and  for  public  inspection 
and  copying  at  the  Department  of  the 
Treasury  Library.  Room  5030. 1500 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  To  make  an 
appointment  to  inspect  comments  and 
transcripts,  please  call  (202)  622-0990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Shevlin,  Financial  Program 
Specialist,  at  (202)  874-7032:  Donna 
Wilson,  Financial  Program  Specialist,  at 
(202)  874-6799;  Christine  Ricci,  Senior 
Analyst,  or  Cynthia  L.  Johnson,  Director, 
Cash  Management  Policy  and  Planning 
Division,  at  (202)  874-6590:  or  Natalie 
H.  Diana,  Attorney-Advisor,  at  (202) 
874-6827. 


SUPPI.EMENrARY  INFORMATION: 
I.  Background 

As  the  Federal  Government's  financial 
manager,  the  Financial  Management 
Service  (the  Service)  provides 
leadership  and  assistance  to  Federal 
agencies  in  cash  management,  payment 
policy,  debt  collection,  and  financial 
systems.  The  Service  also  collects  and 
disburses  funds  for  most  Federal 
agencies.  In  fiscal  year  1997,  the  Servida- 
issued  over  856  million  payments, 
totaling  in  excess  of  $1.1  trillion,  and 
collected  over  $1  trillion  on  behalf  of 
Federal  agencies,  representing  a  variety 
of  taxes,  duties,  fees,  and  fines. 

In  fiscal  year  1997,  approxiqurtely    " 
58%  percent  of  Treasury  payments  were 
made  through  the  Automated  Clearing 
House  (ACH)  system.  In  addition,  a 
growing  number  of  trahsactimis  - 
involving  the  collection  of  funds  by 
Federal  agencies  are  being  made        ^  «.' 
through  the  ACH  system.  The  ACH  '     % 
system  is  a  nationwide  electronic  funds 
transfer  (EFT)  system  which  provides 
for  the  interbank  clearing  of  oadit  and 
debit  transactions  and  for  the  exchange 
of  information  among  participating 
financial  institutions.  The  Federal 
Government  is  the  largest  single  user  of 
the  ACH  system,  originating  and 
receiving  millions  of  transactions  each 
month.  In  fiscal  year  1997,  the  Service 
made  489  million  payments  through  the 
ACH  system.  In  addition,  in  fiscal  year 
1997,  the  Service  collected  over  $711 
billion  in  taxes  and  more  than  $28 
billion  in  non-tax  collections  using  the 
ACH  system. 

Federal  agencies  primarily  use  the 
ACH  system  to  make  recurring 
payments,  such  as  salary  payments. 
Federal  agencies  also  use  the  ACH 
system  to  make  non-recurring  payments, 
such  as  travel  reimbursements  andlabc 
refunds,  a9  well  as  payments  to  vendors  , 
and  to  grant  and  program  recipients. 
The  ACH  system  also  is  used  for  non- 
tax collections,  international  funds 
settlement  and  for  cash  concentration 
from  Treasury's  more  than  3,500 
depositaries.  The  Service  adopted  a 
policy  of  accepting  ACH  creditfto  .  ;  ^ 
Treasury's  General  Account  (TGA)  in 
order  to  enable  Federal  agencies  to 
collect  payments  such  as  fines,  fees,  and 
loan  payments  from  the  public  by  ^T. 

In  addition  to  transactions  that  an. .    . 
used  by  the  Federal  Government  as  well 
as  the  private  sector.  Federal  agencies 
have  worked  with  financial  institutions 
and  the  National  Automated  Clearing 
House  Association  (NACHA),  the 
rulemaking  body  for  the  ACH  system,  to 
develop  two  new  ACH  entries  and 
formats  specifically  designed  to  meet 
the  needs  of  Federal  agencies:  The 


Aut(miated  Enrollment  Entry  (ENR) 
replaces  the  paper  form  used  for 
enrollment  in  the  Direct  Deposit 
program.  The  Death  Notification  Entry 
(DN^)  allows  a  Federal  agency,  such  as 
the  Social  Security  Administration 
(SSA),  to  notify  a  financial  institution 
promptly  of  the  death  of  a  Social 
Security  recipient.  The  DNE  has 
reduced  significantly  the  total  dollar 
amount  of  post-death  payments  that 
SSA  seeks  to  recover  annually  frtim 
financial  institutions. 

Two  recently  enacted  laws  are 
increasing  substantially  the  use  of  the 
ACH  system  by  Federal  agencies. 
Provisions  in  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(NAFTA),  Pub.  L.  No.  103-182,  sec.  523 
(codified  at  26  U.S.C.  6302(h)),  and 
provisions  in  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA), 
Chapter  10  of  the  Omnibus 
Consolidated  Rescission  and 
Appropriations  Act  of  1996,  Pub.  L. 
104-134,  mandate  the  use  of  EFT  for  the 
collection  of  certain  Federal  taxes  and 
for  Federal  payments  other  than 
payments  under  the  Internal  Revenue 
Code  of  1986.  The  DCIA  defines  EFT  as 
"any  movement  of  funds,  other  than  a 
transaction  originated  by  cash,  check,  or 
similar  paper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  die  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account."  DCIA, 
section  31001(x).  EFT  includes  ACH, 
Fedwire,  and  transfers  made  at 
automated  teller  machines  (ATMs)  and 
point-of-sale  (POS)  terminals. 

To  meet  the  NAFTA  requirements,  the 
Service,  in  conjunction  with  the  Internal 
Revenue  Service  and  Federal  Reserve 
Banks,  implemented  the  Electronic 
Federal  Tax  Payment  System  (EFTPS) 
which  enables  taxpayers  to  pay  Federal 
taxes  by  EFT.  The  Service  will  soon 
issue  final  amendments  to  31  CFR  part 
203 — ^Treasury  Tax  and  Loan 
Depositaries.  Part  203  addresses  the 
rights  and  responsibilities  of  taxpayers, 
foancial  institutions,  and  Federal 
Reserve  Banks  in  connection  with 
EFTPS. 

Section  31001(x)  of  the  DCIA  amends 
31  U.S.C.  3332  to  require  Federal 
agencies  to  convert  from  checks  to  EFT 
in  two  phases.  Dxiring  phase  one,  which 
began  on  July  26. 1996.  all  recipients  of 
Federal  payments  (other  than  payments 
under  the  Internal  Revenue  Code  of 
1986)  who  become  eligible  to  receive 
those  payments  on  or  after  July  26, 
1996,  must  receive  them  electronically 
unless  the  recipient  certifies  that  the 
recipient  does  not  have  an  account  at  a 


financial  institution  or  an  authorized 
payment  agent. 

Phase  two  covers  the  conversion  from 
checks  to  EFT  for  all  Federal  payments, 
except  payments  under  the  Internal 
Revenue  Code  of  1986.  The  DCL^ 
provides  that,  subject  to  the  Secretary  of 
the  Treasxuy's  authority  to  grant 
waivers,  all  such  payments  made  after 
January  1. 1999,  must  be  made  by  EFT. 

On  July  26, 1996.  the  Service 
promulgated  an  interim  rule,  31  CFR 
part  208,  to  implement  those  provisions 
of  the  DCIA  that  took  effect  on  that  date. 
61  FR  39254.  On  September  16, 1997, 
the  Service  published  for  comment^ 
proposed  nUe  implementing  the  phase 
two  requirements  of  the  DCXA.  62  FR 
48714. 

As  a  result  of  the  enactment  of  the 
DCIA  and  NAFTA,  the  Service  expects 
to  introduce  up  to  600  million  new 
transactions  into  the  ACH  system  by 
January  1, 1999.  The  Service  anticipates 
that  the  ACH  system  will  provide  the 
dominant,  though  not  exclusive,  EFT 
system  used  by  Federal  agencies.  Part 
210  will  provide  the  regulatory 
foundaticm  for  use  of  the  ACH  system  by 
Federal  agencies. 

n.  The  19M  Notice  ofPrapoaed 
RnlamaldBg 

On  September  30, 1094,  the  Service 
publiriied  a  Notice  of  Proposed 
Rulemaking  (NPRM)  with  respect  to  Part 
210;  that  document  is  referrad  to  herein 
as  the  1994  NPRM.  The  purpose  of  the 
1994  NPRM  was  "to  provide  a 
regulatory  basis  for  the  broader  use  of 
the  ACH  system  to  meet  the  future 
payment,  collection  and  information 
flow  needs  of  the  Government."  59  FR 
50112. 

The  Service  recmved  fifty-one 
comments  bom  Federal  agencies, 
financial  institutions,  NACHA  and  its 
regional  affiliates,  and  private  sector 
organizations.  All  commenters 
expressed  strong  support  of  the 
Service's  efforts  to  provide  a  regulatory 
basis  for  broader  use  of  the  ACH  system 
and  to  make  the  regulations  more 
consistent  with  financial  industry  rules. 
Specific  comments  on  the  NPRM  are 
discussed  in  the  section-by-section 
analysis  below. 

m.  This  Notice  of  Propoaed 
Rulemaking 

A.  Introduction 

After  considering  the  comments 
received  on  the  1994  NPRM,  and  taking 
into  account  developments  since  the 
1994  NPRM  was  issued,  in  particular 
the  enactment  of  the  DCIA  and  NAFTA, 
the  Service  believes  it  is  appropriate  to 
issue  a  new  NPRM.  While  the 


organization  and  wording  of  this 
proposed  rule  is  significanUy  different 
from  the  1994  NPRM.  the  Service  has 
not  deviated  from  its  determination, 
expressed  in  the  1994  NPRM,  that  the 
ACH  Rules,  which  apply  to  private 
entries  made  through  the  ACH  system, 
abo  should  apply  to  credit  and  debit 
entries  and  entry  data  originated  or 
received  by  Federal  agencies 
(Government  entries),  subject  to  certain 
exceptions  necessary  to  protect  the 
interests  of  the  Treasury,  other  Federal 
agencies,  and  the  public.  The  use  of 
private  industry  rules  reduces  the 
regulatory  burden  on  financial 
institutions  which  otherwise  might  have 
to  comply  with  conflicting  or 
duplicative  requirements. 

Several  commenters  indicated  that  the 
1994  NPRM  did  not  explain  clearly  the 
relation^p  between  the  ACH  Rules 
and  Federal  law  or  identify  with 
sufficient  clarity  the  ACH  Rules  which 
the  Service  was  preempting  with  respect 
to  Government  entries.  This  NPRM 
clarifies  that  the  Service  proposes  to 
adopt  the  ACH  Rules  as  the  rules 
govermng  all  Government  entries,  with 
twelve  exceptions  discussed  below,  for 
which  the  Seimce  prop>oses  to  establish 
special  rules  as  a  mattw  of  Federal  law. 

Under  Federal  law.  Treasury  has  the 
authority  and  the  duty  to  disburse  and 
collect  hmds  on  briialf  of  executive 
Federal  agencies.  See  31  U.S.C 
§§  321(b)(1),  3301,  3321.  3327  and  3335. 
Treasury  consistently  has  taken  the 
position  that  state  law.  such  as  the 
Uniform  Commercial  Code,  is 
inapplicable  to  Federal  payments  and 
collections  and  that  Federal  law  applies 
whenever  Treasury  engages  in  its 
sovereign  function  of  collecting  and 
disbursing  pubUc  funds,  regardless  of 
the  method  used  to  carry  out  the 
function.  The  Supreme  Coiul  affirmed 
this  position  in  Clearfield  Trust  Co.  v. 
United  States.  318  U.S.  363,  366  (1943). 
In  Clearfield  Trust,  the  Supreme  Coiut 
found  that  the  rights  and  duties  of  the 
United  States  with  respect  to 
commercial  paper  that  it  issues  are 
governed  by  Federal  law,  not  state  law. 
Treasury  has  defended  successfully  the 
Clearfield  Trust  doctrine  in  a  niunber  of 
cases.  See,  e.g..  Alnor  Check  Cashing 
Co.  V.  Katz.  821  F.  Supp.  307,  311  (E.D. 
Pa.  1993),  affd  11  F.3d  27  (3rd  Cir. 
1993);  A7asica  National  Bank  of  the 
North  V.  Federal  Resent  Bank  of  San 
Francisco,  Na  A87-156,  slip  op.  at  10 
(D.  Alaska,  Aug.  10, 1987). 

In  1942,  when  the  Clearfield  case  was 
decided,  the  Federal  Government 
disbursed  funds  primarily  in  the  form  of 
Treasury  checks.  However,  the  use  of  an 
electronic  funds  transfer  system,  such  as 
the  ACH  system,  instead  of  paper 


checks,  does  not  change  the  legal 
{Hindple  that  the  rights  and  duties  of 
the  United  States  are  governed  by 
Federal  law. 

Part  210,  which  relies  upon  and  ~- 
implements  Treasury's  statutory 
responsibility  to  collect  and  disbiuw 
public  funds,  regulates  the  rights  and 
duties  of  parties  to  transactions 
originated  or  received  by  Federal 
agencies  through  the  ACH  system,  just 
as  other  Treasury  rules  regulate  the 
ri^ts  of  parties  to  Treasury  checks.  ■ 

llie  ACH  Rules,  which  are  developed 
and  updated  by  NACHA.  allocate  rights 
and  liabilities  among  participants  to  an 
ACH  transaction.  Financial  institutions 
agree  to  be  bound  by  the  ACH  Rules 
when  they  join  an  ACH  association.  The 
ACH  Rules  are  structured  upon  the 
premise  that  five  entities  pajtidpate  in 
the  ACH  system.  They  are:  (1)  The 
originator,  which  is  the  person  or  entity 
that  agrees  to  initiate  ACH  entries  in 
accordance  with  an  arrangement  with  a 
receiver.  (2)  the  originating  depository 
financial  institution  (ODFI),  which  is 
the  institution  that  receives  payment 
instructions  from  the  originator  and 
forwards  the  entries  to  an  ACH 
Operator,  (3)  the  ACH  Operator,  which 
is  a  central  clearing  facility,  operated  by 
a  Federal  Reserve  Bank  or  a  private 
organization,  that  receives  entries  from 
ODFIs,  distributes  the  entries  to 
appropriate  receiving  depository 
financial  institutions  and  performs  the 
settlement  function  for  the  affected 
financial  institutions;  (4)  the  receiving 
depKmtory  financial  institution  (RDFI). 
which  is  the  institution  that  receives 
ACH  entries  from  the  ACH  Operator  and 
posts  them  to  the  accounts  of  its 
depositon;  and  (5)  the  receivo-,  which 
is  a  natural  person  or  organization  that 
has  authorized  an  originator  to  initiate 
an  ACH  entry  to  the  receiver's  account 
with  the  RDFI. 

In  initiating  and  receiving 
Government  entries.  Federal  agencies. 
Federal  Reserve  Banks  and  the  Service 
operate  in  unique  capacities  that  difCar 
fix>m  the  roles  contemplated  by  the  ACH 
Rules.  These  diSiarences  are  a  result  of 
the  statutory  authorities  that  govern 
Federal  Government  payments  and 
collections  and  that  distinguish  Federal 
Government  payments  from  commercial 
payments  involving  private  parties  and 
financial  institutions. 

Because  the  ACH  Rules  employ 
terminology  that  is  based  upon  private 
industry  financial  institution-customer 
relationships,  the  definitions  used  in  the 
ACH  Rules  do  not  address  the  roles  of 
Federal  agencies,  the  Service  and  the 
Federal  F^serve  Banks  with  respect  to 
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the  origination  or  receipt  of  an  ACH 
entry.  Due  to  the  bifurcation  of  function 
between  certifying  and  disbursing 
Federal  agencies.  Federal  Government 
Cfwrations  do  not  conform  to  the 
deftnitions  in  the  ACH  Rules.  From  a 
functional  perspective,  the  Federal 
agency  that  certifies  an  ACH  entry  to  the 
Service  performs  a  function  that  is 
analogous  to  that  of  the  originator  of  the 
entry  for  purposes  of  the  ACH  Rules.  In 
disbursing  the  payment,  the  Service  is 
acting  as  the  ODFI  and  the  Federal 
Reserve  Bank  is  the  originating  ACH 
Operator  with  respect  to  the  entry. 
Similarly,  a  Federal  agency  that  receives 
a  payment  through  the  ACH  system, 
functions  as  the  receiver,  while  the 
Service  functions  as  the  ROFI,  and  the 
Federal  Reserve  Bank  functions  as  the 
receiving  ACH  Operator  for  the  entry. 

The  ACH  Rules  generally  require 
ODF\s  and  RDFIs  to  assume 
responsibility  for  entries  originated  and 
received  by  their  customers.  ODFIs  and 
RDFIs  must  make  certain  warranties 
with  respect  to  entries  originated  and 
received  by  their  customers  and  are 
liable  to  other  participants  in  the  ACH 
system  for  breach  of  those  warranties. 
The  ACH  Rules  do  not  impose  direct 
liability  upon  originators  and  receivers; 
any  losses  resulting  from  an  act  or 
omission  by  an  originator  or  receiver  are 
imposed  on  the  ODFI  or  RDFI.  The 
ODFI  or  RDFI  can  seek  recourse  against 
the  originator  or  receiver  if  it  has  the 
right  to  do  so  under  the  contract 
between  the  parties  and/or  applicable 
state  law. 

The  Service  does  not  believe  that  it  is 
appropriate  to  assiune  liability  arising 
from  the  acts  and  omissions  of  Federal 
agencies  originating  and  receiving  ACH 
entries.  Accordingly,  although  it  is  the 
Service's  view  that  Federal  agencies 
operate  as  originators  and  receivers  and 
the  Service  operates  as  an  ODFI  and 
RDFI  from  a  functional  perspective,  the 
Service  believes  it  is  appropriate  to 
impose  upon  Federal  agencies  that 
originate  or  receive  ACH  entries  the 
obUgations  and  liabilities  imposed  on 
ODFIs  and  RDFIs.  respectively,  for 
purposes  of  the  ACH  Rules.  Proposed 
part  210  therefore  is  structured  on  the 
premise  that  Federal  agencies  are 
subiect  to  all  of  the  obligations  and 
Uabilities  imposed  on  ODRs  and  RDFIs 
under  the  ACH  Rules,  except  as 
otherwise  provided  in  part  210. 

The  Service  has  reviewed  the  ACH 
Rules  and  determined  that,  given  the 
special  nature  of  Government  entries, 
and  the  importance  of  protecting  public 
funds,  it  is  in  the  best  interest  of  the 
public  for  the  Service  to  preempt  in  part 
or  in  whole  twelve  provisions  of  the 
ACH  Rules.  The  twelve  provisions  that 


the  Service  proposes  to  preempt  in  part 
or  in  whole  are  described  briefly  below, 
and  are  discussed  in  more  detail  in  the 
section-by-section  ana^sis.  There  are 
five  provisions  of  the  ACH  Rules  that 
the  Service  proposes  to  preempt 
completely.  The  following  five  ACH 
Rules  are  preempted  entirely  and  are 
excluded  specifically  from  part  210's 
definition  of  "applicable  ACH  Rules" 
(see  proposed  §  210.2(d)): 

1.  ACH  members.  Proposed  part  210 
preempts  the  limitation  on  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association. 

2.  Compensation.  Proposed  part  210 

iireempts  the  compensation  rules  set 
orth  in  the  ACH  Rules. 

3.  Arbitration.  Proposed  part  210 
preempts  the  requirement  under  the 
ACH  Rules  that  disputes  among 
participants  be  settled  by  arbitration 
procedures  set  forth  in  the  ACH  Rules. 

4.  Reclamation.  The  reclamation 
provisions  of  Subpart  B  preempt  all 
ACH  Rules  related  to  the  reclamation  of 
entries  and  the  liability  of  participants 
that  otherwise  would  apply  to  benefit 
payments. 

5.  Timing  of  Origination.  Proposed 
part  210  preempts  the  reqiJIrement  set 
forth  in  the  ACH  Rales  that  a  credit 
entry  be  originated  no  more  than  two 
banking  days  before  the  settlement  date 
of  the  entry. 

In  addition  to  the  foregoing  five 
provisions  of  the  ACH  Rules  which 
proposed  part  210  entirely  preempts 
through  the  definition  of  "applicable 
ACH  Rules,"  seven  other  provisions  of 
the  ACH  Rules  are  preempted  in  part  by 
operation  of  specific  sections  of 
proposed  part  210.  Those  provisions 
are: 

1.  Verification  of  identity  of  recipient 
(see  proposed  §§  210.4(a).  210.8(c)(2)). 
Under  the  ACH  Rules,  a  receiver  must 
authorize  an  entry  before  the  entry  may 
be  originated  and  the  ODFI  must 
warrant  that  the  authorization  is  valid. 
The  ODFI  thus  bears  the  ultimate 
liability  for  any  loss  resulting  from  a 
forged  authorization  under  the  ACH 
Rules.  Proposed  part  210  imposes  a 
different  rule  for  Government  entries. 
Specifically,  under  proposed  §  210.4(a), 
a  financial  institution  that  accepts  an 
authorization  from  a  recipient  must 
verify  the  identity  of  the  recipient.  The 
financial  institution  is  liable  to  the 
Federal  Government  for  all  entries  made 
in  reliance  on  a  forged  authorization 
that  the  institution  has  accepted.  Thus, 
proposed  part  210  preempts  the  ODFI 
warranty  and  Uability  provisions  of  the 
ACH  Rules  by  allocating  liability  to  the 
RDFI  if  it  accepts  a  forged  authorization. 

2.  Authorization  for  debit  entries  to 
Federal  agencies  (see  proposed 


§§  210.4(a)(2),  210.8(c)(1)).  Proposed 
part  210  preempts  the  ACH  Rules  with 
respect  to  the  form  of  authorization 
required  to  initiate  debit  entries  to  a 
Federal  agency.  The  ACH  Rules  require 
that  every  entry  be  authorized  by  the 
receiver,  but  only  require  that  the 
authorization  be  in  writing  in  the  case    ' 
of  debit  entries  to  a  consxuner  account. 
Under  proposed  §  210.4(a),  no  person  or 
entity  (including  any  financial 
institution)  may  initiate  or  transmit  a 
debit  entry  to  a  Federal  agency  unless 
the  agency  has  expressly  authorized  in 
writing  (or  through  a  similarly 
authtfiticated  authorization)  the 
origination  of  the  entry  by  that 
particular  originator.  An  ODFI 
transmitting  an  entry  in  violation  of  this 
requirement  would  be  liable  for  the 
amount  of  the  transaction,  plus  interest, 
under  proposed  §  210.8(c)(1). 

3.  Prenotifications  (see  proposed 
8S  210.6(b).  210.8(a)).  The  Service  is 
proposing  to  preempt  the  ACH  Rules  in 
two  respects  in  connection  with 
prenotifications.  In  order  to  reduce  the 
potential  for  misdirected  entries, 
proposed  §  210.8(a)  requires  a  financial 
institution  that  receives  a 
prenotification  relating  to  Government 
entries  to  verify  the  accoimt  number  and 
at  least  one  other  identifying  data 
element  in  the  prenotification.  This 
requirement  supersedes  the  ACH  Rules 
which  specifically  permit  financial 
institutions  to  rely  on  the  account 
number  alone  in  posting  payment  to  an 
account. 

Second,  the  origination  of  a 
prenotification  is  optional  for  all  entries 
under  the  ACH  Rules.  Proposed 
S  210.6(b)  preempts  the  ACH  Rules  by 
requiring  that  a  Federal  agency  originate 
a  prenotification  before  initiating  a  debit 
entry  to  a  recipient's  account. 
Prenotification  is  optional  for  all  credit 
entries. 

4.  Liability  of  the  Federal 
Government,  (a)  Amount  of  damages 
(see  proposed  §  210.6).  In  general,  the 
ACH  Rules  impose  liability  on  an  RI^ 
or  ODFI  for  all  losses,  liabilities  or 
claims  incurred  by  another  depository 
financial  institution  (DFI),  ACH 
Operator  or  Association  as  a  result  of 
die  RDFI's  or  ODFIs  breach  of  any 
warranty.  TTius,  under  the  ACH  Rules, 
a  Federal  agency  that  originates 
payments,  would  be  liable  for  all  losses 
resulting  fiom  any  breach  by  it  of  an 
applicable  warranty  under  the  ACH 
Rules.  Similarly,  a  Federal  agency  that 
receives  payments,  would  be  liable  for 
all  losses  resulting  from  any  breach  by 
it  of  an  applicable  warranty  under  the 
ACH  Rules. 

Proposed  §  210.6  limits  a  Federal 
agency's  liability  to  the  amount  of  the 


entry  whether  it  is  originating  or 
receiving  ACH  entries.  Therefore,  a 
Federal  agency  would  not  be  liable  to  a 
DFI,  ACH  Operator  or  an  ACH 
association  for  interest,  attorneys'  fees, 
or  other  consequential  damages.  In 
addition,  in  certain  circumstances,  a 
Federal  agency's  liability  may  be 
reduced  further  by  the  amount  of  the 
loss  caused  by  the  financial  institution's 
neBlieence. 

(o)  Liability  of  Federal  Reserve  Banks 
(see  proposed  §  210.7(a)).  Proposed  part 
210  preempts  article  11.5  of  the  ACH 
Rules,  which  provides  that  a  Federal 
Reserve  Bank  is  not  the  agent  of  an  RDFI 
or  ODFI.  Proposed  part  210  provides 
that  Federal  Reserve  Banks  are  Fiscal 
Agents  of  the  Treasury  and  are  not  liable 
to  any  party  other  than  the  Treasury  for 
their  actions  under  part  210. 

5.  Liability  of  financial  institutions 
(see  proposed  §  210.8(c)).  Proposed  part 
210  preempts  the  provisions  of  the  ACH 
Rules  that  would  operate  to  make  a 
financial  institution  liable  to  the  Federal 
Government  for  any  loss,  liability  or 
claim  relating  to  an  entry  in  an  amoimt 
exceeding  the  entry.  As  previously 
indicated,  the  ACH  Rules  impose 
liability  on  an  RDFI  or  ODFI  for  all 
losses,  liabilities  or  claims  incurred  by 
another  DFI,  ACH  Operator  or 
Association  as  a  result  of  the  RDFI's  or 
CX>FI's  breach  t^  any  warranty.  Under 
proposed  part  210,  a  financial 
institution  would  not  be  liable  to  the 
Federal  Government  for  interest, 
attorneys'  fees,  or  other  consequential 
damages,  except  in  the  case  of  an 
unauthorized  d^it  to  a  Federal  agency, 
as  discussed  above. 

6.  Reversals  (see  proposed  §  210.6(g). 
Proposed  part  210  requires  Federal 
agencies  initiating  reversals  to  certify 
that  the  reversal  does  not  violate 
applicable  law  or  regulations.  This 
requirement  is  not  imposed  under  the 
ACH  Rules.  In  addition,  proposed  part 
210  applies  to  the  Federal  Government 
the  ACH  Rules  relating  to 
indemnification,  but  limits  the  extent  of 
the  indemnification  to  the  amount  of  the 
individual  entry(ies)  being  reversed. 

7.  Account  ^quirements  for  benefit 
payments  (see  proposed  §  210.5). 
Proposed  p>art  210  imposes  a 
requirement  with  respect  to  ACH  credit 
entries  representing  benefit  payments 
that  is  not  imposed  under  the  ACH 
Rules,  i.e..  that  such  payments  be 
deposited  to  an  account  at  a  financial 
institution  "in  the  name  of  the 
recipient,  with  two  exceptions 
discussed  in  the  section-by-section 
analysis.  The  term  "account"  for 
purposes  of  proposed  §  210.5  is 
intended  to  mean  a  deposit  account  and 
not  a  loan  account  or  general  ledger 


account.  The  Service  is  aware  that 
NACHA  has  approved  a  change  to  the 
ACH  Rules,  which  will  become  effective 
in  March  1999,  to  permit  the  crediting 
of  ACH  credits  to  a  financial  institution 
general  ledger  account  or  to  a  loan 
account.  The  Service  does  not  intend  to 
accept  this  ACH  Rule  with  respect  to 
certain  benefit  payments. 

In  addition  to  preempting  the 
provisions  of  the  ACH  Rules  listed 
above.  Part  210  also  establishes,  as  a 
matter  of  Federal  law,  certain  rights  and 
obligations  that  are  not  addressed  in  the 
ACH  Rules.  For  example,  the  ACH  Rules 
generally  do  not  address  the  rights  and 
liabilities  between  receivera  and 
originators,  nor  do  the  ACH  Rules 
adcuess  ri^ts  and  liabilities  between 
ODFIs  and  originators,  or  between 
RDFIs  and  receivers.  Under  the  ACH 
Rules,  an  ODFI  is  responsible  for  entries 
originated  by  its  customers.  The  ODFI 
must  make  cntain  warranties  with 
respect  to  any  entry  originated  by  its 
customer,  and  is  liable  Tor  breach  of 
those  warranties.  The  ODFI's  ability  to 
seek  recourse  against  the  originator  in 
the  event  of  a  loss  for  which  the  ODFI 
is  liable  under  the  ACH  Rules  is  beyond 
the  purview  of  the  ACH  Rules  and 
would  be  governed  by  the  contract 
between  the  ODFI  and  originator  and 
applicable  state  law. 

'The  Service  is  proposing  to  establish 
some  of  these  rights  in  part  210  with 
respect  to  Federal  agencies  vis-a-vis 
originators  or  receivers  of  Government 
entries.  For  example,  proposed  Part  210 
provides  that  a  Federal  agency  will  be 
liable  to  a  recipient  for  any  loss 
sustained  by  the  redpient  as  a  result  of 
the  Federal  agency's  failure  to  originate 
a  credit  or  de^it  entry  in  accordance 
with  part  210,  and  Umits  that  liability  to 
the  amount  of  the  entry.  Neither  the 
basis  nor  the  extent  of  an  originator's 
liability  to  a  receiver  is  addressed  in  the 
ACH  Rules.  In  addition,  the  ACH  Rules 
do  not  address  the  circumstances  in 
which  an  entry,  in  fact,  is  "authorized." 
The  determination  of  whether  a  valid 
authorization  exists  ordinarily  would 
depend  on  the  contract  between  the 
parties  and  applicable  state  law. 
Proposed  part  210  establishes  certain 
circumstances  in  which  an  entry  shall 
be  deemed  to  be  unauthorized. 

B.  Vendor  Payments,  Enrollment,  and 
Relationship  to  Other  Regulations 

In  this  NPRM,  the  Service  is  soliciting 
comment  on  two  issues  of  general 
interest:  vendor  payments  and 
enrollment. 

Although  the  Service  has  encouraged 
companies  doing  business  with  Federal 
agencies  to  receive  payment  through  the 
ACH  system,  participation  by  vendors 


has  been  low.  Of  the  16  million  vendor 
payments  disbursed  by  Treasury  in 
fiscal  year  1997,  only  27%  were  made 
by  EFT. 

The  Service  understands  that  the 
primary  reason  vendors  do  not  use  EFT 
is  the  non-receipt  of  remittance  data 
with  their  payments,  i.e.,  payments  are 
credited  to  the  vendor's  deposit  account 
without  information  indicating  the 
purpose  of  the  payment.  Absent 
identifying  information,  it  is  difficult  for 
vendore  to  reconcile  their  accounts 
receivable.  The  Service  seeks  public 
comment  on  this  matter  and  on  what 
actions  could  be  taken,  in  particular  by 
the  financial  industry,  to  make 
improvemmits.  Specifically,  the  Service 
seeks  comment  on  the  following: 

•  What  factors  contribute  to  tne  non- 
receipt  of  remittance  data  (e.g.,  customer 
demand,  costs)? 

•  What  are  die  key  reasons  why 
electronic  data  interchange  (EDI)  has  not 
been  adopted  widely  by  die  financial 
industry? 

•  Does  the  approved  amendment  to 
the  NACHA  ACH  Rules  (effective 
September  18, 1998),  which  requires  the 
RDFI  to  provide  remittance  informaticMi 
upon  request,  adequately  address 
vendors'  concerns? 

•  What  alternative  approaches/ 
solutions  are  there  to  remedy  this 
problem? 

With  respect  to  enrollments,  the 
Federal  Government  actively  is 
promoting  the  use  of  automated 
enrollment  for  all  payments.  The 
Service  has  received  many  comments  on 
how  to  improve  the  current  process  for 
enrolling  vendors  in  EFT.  The  Service 
seeks  public  comment  on  how  to 
expand  the  use  of  automated  enrollment 
and  what  steps  the  Federal  Government 
could  take  to  improve  the  process. 

C.  Future  Changes  to  Subpart  B 

As  discussed  in  greater  detail  in  the 
section-by-section  analysis  below,  the 
Service  proposes  in  this  NPRM  to 
reorganize  and  rewrite  Subpart  B  in 
order  to  allow  for  the  increasing  use  of 
automated  processes  to  effect 
reclamations,  rather  than  requiring 
reclamations  to  be  conducted  on  the 
basis  of  paper-driven  procedures.  The 
Service  also  is  seeking  to  clarify  in  this 
NPRM  the  obligations  and  liabilities 
imposed  on  financial  institutions  under 
current  subpart  B.  The  Service  is  not 
proposing  to  change  significanUy  those 
obUgations  and  liabilities  at  this  time. 
However,  the  Service  is  actively 
considering  ways  in  which  the 
reclamation  process  might  be 
restructured  in  the  futiure  to  operate 
more  efficienUy  as  a  fully  automated 
process.  Because  the  Service  recognizes 
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that  many  Federal  agencies  are  not  in  a 
position  to  move  to  an  automated 
reclamation  process  at  this  time, 
proposed  Subpart  B  preserves  the  basic 
structure  of  the  current  paper-oriented 
•   process. 

The  current  reclamation  process  is  a 
cumbersome  and  labor-intensive 
manual  process  involving  a  complicated 
formula  for  the  allocation  of  liability.  As 
the  volume  of  Federal  benefit  payments 
made  through  the  ACH  system 
increases,  the  number  of  reclamations 
also  will  increase,  significantly 
increasing  the  processing  burden  on 
both  the  Federal  Government  and 
financial  institutions.  The  Service 
believes  it  would  be  in  the  best  interests 
of  the  Federal  Government  and  financial 
institutions  to  develop  a  more  cost- 
effective  and  efficient  reclamation 
process  by  simplifying  the  formula  for 
allocating  liability  and  eliminating  the 
manual  processing  requirements  upon 
which  the  current  reclamation  process 
is  based. 

In  order  to  begin  formulating  a 
preliminary  approach  to  implementing 
an  automated  reclamation  process,  the 
Service  is  soliciting  comment  on  the 
considerations  which  financial 
institutions  and  Federal  agencies 
believe  are  important  with  respect  to 
reclamations.  For  example,  because  the 
average  number  of  payments  involved 
in  a  reclamation  is  1.5.  the  Service 
questions  whether  the  protection 
afforded  to  financial  institutions  by  the 
limited  liability  provisions  of  Subpart  B 
is  outweighed  by  the  processing  costs  of 
handling  reclamations.  The  Service  thus 
is  interested  in  comment  on  an 
approach  in  which  an  ROFI  would  be 
liable  for  the  amount  of  any  post-death 
entries  received,  regardless  of  whether 
the  RDFI  had  actual  or  constructive 
knowledge  of  the  death.  This  liability 
structure  would  make  it  possible  to 
streamline  the  reclamation  process  by 
eliminating  the  certification  and 
informational  requirements,  thereby 
eliminating  the  need  for  the  Federal 
Government  and  financial  institutions 
to  research  and  verify  the  circumstances 
of  each  reclamation.  In  addition,  the 
Service  welcomes  comments  on  other 
possible  ways  in  which  the  current 
reclamation  process  could  be  simplified. 

D.  Secdon-by-Section  Analysis 

The  Service  proposes  to  change  the 
title  of  this  Part  to  "Federal  Government 
Participation  in  the  Automated  Clearing 
House"  to  reflect  the  broadened  scope  of 
the  regulation  to  cover  all  types  of 
activities  that  are  handled,  or  may  in  the 
future  be  handled,  over  the  ACH  system. 

This  proposal  contains  two  subparts. 
Subpart  A  sets  forth  rules  applicable  to 


all  ACH  credit  and  debit  entries  and 
entry  data  originated  or  received  by  a 
Federal  agency  which  are  defined  in  the 
proposed  rule  as  "Government  entries." 
Subpart  B  contains  the  rules  for  the 
reclamation  of  benefit  payments. 
Current  part  210  contains  an  additional 
subpart,  subpart  C.  dealing  with 
discretionary  salary  allotments.  In 
addition,  the  1994  NPRM  proposed  to 
add  a  new  subpart  D  dealing  with 
savings  allotments.  The  Service  has 
determined  that  subparts  C  and  D  are 
unnecessary  because  they  are  redimdant 
of  rules  that  appear  elsewhere.  For 
example,  regulations  issued  by  the 
Office  of  Peraonnel  Management,  at  5 
CFR  part  550,  address  the  circumstances 
under  which  salary  and  savings 
allotments  may  be  made.  Under  31  CFR 
part  208.  Federal  agencies  are  required 
to  make  all  Federal  payments,  including 
allotments,  by  EFT.  Subpart  A  of  Part 
210  sets  forth  the  rules  governing  all 
ACH  credit  entries  made  by  a  Federal 

3;ency,  including  savings  and  salary 
lotment  payments.  Therefore,  subparts 
C  and  D  are  deleted  from  proposed  part 
210. 

Section  210.1— Scope;  Relation  to  Other 
Regulations 

Current  part  210  covers  only  ACH 
payments  made  by  the  Federal 
Government.  In  the  1994  NPRM.  the 
Service  proposed  to  broaden  the  scope 
of  part  210  to  cover  all  entries  and  entry 
data  originated  or  received  by  a  Federal 
agency  through  the  ACH  system.  Entry 
data  includes  prenotifications.  returned 
entries,  adjustment  entries,  notifications 
of  change  and  other  notices  or  data 
transmitted  through  the  ACH  system. 
Thus,  part  210  would  apply  to 
collections  and  the  information  entries 
which  can  now  be  handled  through  the 
ACH  system,  as  well  as  to  Federal 
payments  made  through  the  ACH 
system. 

Proposed  part  210  establishes  the 
general  legal  and  operational  framework 
applicable  to  all  "Government  entries" 
as  defined  in  the  proposed  rule.  Federal 
tax  payments  made  by  ACH  debit  or 
credit  are  governed  by  part  203,  which 
sets  forth  the  rights  and  responsibilities 
of  taxpayers,  financial  institutions,  and 
Federal  Reserve  Banks  in  connection 
with  EFTPS.  ACH  credits  and  debits 
originated  by  the  Bureau  of  Public  Debt 
to  pay  principal  or  interest  on.  and  to 
collect  payment  for  the  purchase  of. 
United  States  securities  are  governed  by 
31  CFR  part  370. 

Both  part  203  and  part  370  impose 
certain  requirements  with  respect  to  the 
payments  subject  to  those  regulations 
that  are  inconsistent  with  the  provisions 
of  proposed  part  210.  For  example, 


under  proposed  part  210  a  Federal 
agency  is  required  to  originate  a 
prenotification  before  originating  an 
ACH  debit  entry  to  an  account;  in 
contrast,  under  part  370.  a 
prenotification  need  not  be  originated 
before  originating  an  ACH  debit  entry  to 
an  account.  In  this  example,  as  a  result 
of  the  operation  of  propcMed  §210.1.  a 
prenotification  would  not  be  required 
before  the  Federal  Government 
originates  an  ACH  debit  entry  to  an 
account  for  the  purpose  of  collecting 
payment  for  the  purchase  of  a  United 
States  security. 

Section  210.1  of  the  1994  NPRM 
referenced  the  relationship  of  part  210 
to  the  savings  allotment  provisions  of  31 
CFR  part  209.  Effective  January  27. 
1997.  the  Service  deleted  part  209 
because  it  was  obsolete.  81  FR  68155. 
Therefore,  the  reference  to  part  209  has 
been  deleted  frtHn  proposeo  part  210. 

Section  210.2 — Definitions 

The  Service  proposes  to  revise  this 
section  to  explain  that  any  term  not 
defined  in  part  210  shall  have  the 
meamng  given  to  that  tenn  in  the  ACH 
Rules.  In  addition,  for  ckrity  and 
simplification,  the  Service  proposes  to 
add.  remove,  or  redesi^iate  certain 
other  terms,  as  indicated  below. 

The  Service  pn^KMes  to  delete  certain 
definitions  that  aj^pear  in  ciirrent  part 
210  and  in  the  1994  NPRM  because 
proposed  part  210  uses  these  terms  in 
the  same  way  as  the  ACH  Rules.  Thus, 
the  definitions  of  the  terms  "banking 
day."  "business  day."  "erroneous 
payment."  "prenotification"  and 
"receiver"  have  been  deleted. 

Other  terms  defined  in  ciurrent  part 
210  have  been  deleted  beoiuse  they  are 
not  used  in  proposed  part  210.  The 
terms  "allotment"  and  "allotter."  which 
are  defined  both  in  current  part  210  and 
the  1994  NPRM.  and  the  terras 
"discretionary  ailotment"  and 
"employee"  in  current  part  210,  have 
been  removed  because  the  terms  are 
used  only  in  Subparts  C  or  D.  The  terms 
"payment"  and  "payment  date"  in 
current  part  210  have  been  replaced  by 
the  ACH  terms  "entry"  Or  "credit" 
(rather  than  "payment")  and 
"settlement  date"  (rather  than  "payment 
date").  The  term  "payment  instruction" 
has  been  deleted  as  unnecessary  in 
proposed  part  210. 

liie  definition  of  "Federal  Reserve 
Bank"  in  current  part  210  and  the 
definition  of  "Government"  in  the  1994 
NPRM  also  are  deleted  as  unnecessary. 

The  Service  proposes  to  add  a 
definition  of  "ACH  Rules"  in  proposed 
§  210.2(a).  This  definition  explains  that 
the  ACH  Rules  consist  of  the  NACHA 


-Operating  Rules  and  the  NACHA 
Operating  Guidelines. 

The  Service  also  proposes  to  add  a 
definition  of  "actual  or  constructive 
knowledge"  at  proposed  §  210.2(b).  This 
phrase  is  used  in  subpart  B  in 
connection  with  determining  a  financial 
institution's  liability  for  post-death  and 
post-legal  incapacity  payments.  The 
addition  of  this  definition  is  intended  to 
clarify  that  in  reference  to  the  death  or 
legal  incapacity  of  a  recipient  of  benefit 
payments  or  the  death  of  a  beneficiary, 
the  RDFI  is  deemed  to  have  actual 
knowledge  of  the  death  or  legal 
incapacity  upon  the  receipt  by  whatever 
means  of  any  information  of  the  death 
or  legal  incapacity.  Moreover,  if  the 
RDFI  would  have  discovered  the  death 
or  legal  incapacity  if  it  had  followed 
commercially  reasonable  business 
practices,  the  RDFI  will  be  deemed  to 
have  constructive  knowledge  of  the 
death  or  legal  incapacity.  For  example, 
an  RDFI  would  have  actual  knowledge 
of  a  death  or  legal  incapacity  through  a 
communication  with  an  executor  of  the 
deceased  recipient's  or  beneficiary's 
estate,  a  family  member,  another  third 
party,  or  the  Federal  agency  issuing  the 
nenefit  payment.  On  the  other  hand,  if 
an  RDFI  misplaced  a  letter  sent  through 
the  mail  containing  notice  of  death  or 
legal  incapacity,  or  failed  to  open  or 
read  the  letter,  the  RIVl  would  be 
deemed  to  have  constructive  knowledge 
of  the  death  even  though  it  did  not  have 
actual  knowledge. 
leSSICATEDEIONLOUS 

Neither  current  part  210  nor  the  1994 
NPRM  contain  a  definition  of  "actual  or 
constructive  knowledge."  but  the 
reclamation  provisions  of  subpart  B  of 
current  part  210  provide  that  a  financial 
institution  is  deemed  to  have  knowledge 
of  the  death  or  legal  incapacity  of  a 
recipient  or  the  death  of  a  beneficiary  if 
the  financial  institution  would  have 
discovered  the  death  or  legal  incapacity 
if  it  had  exercised  due  diligence.  The 
Service  does  not  intend  to  change  that 
standard  in  this  NPRM.  but  profMjses  to 
add  this  definition  to  clarify  that  the 
basis  for  determining  whether  a 
financial  institution  has  constructive 
knowledge  of  the  death  ot  legal 
incapacity  is  whether  commercially 
reasonable  business  practices  would 
have  resulted  in  discovery  of  the 
information. 

The  Service  proposes  to  add  a 
definition  of  "agency"  in  §  210.2(c)  to 
mean  any  department,  agency,  or 
instrumentality  of  the  Federal 
Government,  or  a  corporation  owned  or 
controlled  by  the  Federal  Government. 
Current  part  210  uses  the  term  "program 
agency."  The  proposed  change  is  not 
intended  to  alter  the  scofie  of  ciurent 


part  210.  The  proposed  definition  is 
identical  to  the  definition  of  agency  in 
part*208,  which  sets  forth  rules 
governing  the  mandatory  use  of  EFT  by 
agencies,  except  that  the  definition  of 
agency  for  purposes  of  part  210  does  not 
include  a  Federal  Reserve  Bank. 

For  piuposes  of  subpart  B.  which 
governs  reclamations,  "agency"  means 
the  agency  that  certified  the  benefit 
payment(s)  being  reclaimed. 

Section  210.2(d)  of  proposed  part  210 
defines  the  term  "applicable  ACH 
Rules"  to  mean  the  "1997  ACH  Rules." 
including  all  rule  changes  pubUshed 
therein  with  an  effective  date  on  or 
before  September  19. 1997.  which  are 
made  applicable  to  "Government 
entries"  pursuant  to  proposed  §  210.3. 
Proposed  part  210  completely  preempts 
those  ACH  Rules  that:  govern  claims  for 
compensation,  arbitration,  or 
reclamation  of  benefit  payments;  limit 
the  applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association:  or 
require  that  a  credit  entry  be  originated 
no  more  than  two  banking  days  before 
the  setUement  date  of  the  entry. 
Therefore,  these  ACH  Rules  have  been 
excluded  from  the  term  "applicable 
ACH  Rules."  As  discussed  above  in  the 
Introduction  to  this  NPRM.  proposed 
part  210  also  preempts  certain  other 
provisicms  of  the  ACH  Rules  through 
operation  of  particular  sections  of  part 
210. 

It  should  be  noted  that  any  technical 
or  timing  requirements  imposed  upon 
DFIs  under  the  ACH  Rules  constitute 
applicable  ACH  Rules,  and  will  be 
binding  on  agencies  and  financial 
institutions,  unless  preempted.  Thus, 
for  example,  agencies  will  be  subject  to 
the  timing  requirements  for  notifications 
of  change  and  returns.  Agencies  would 
not  be  subject  to  the  requirement  that 
credit  entries  be  originated  no  more 
than  two  banking  days  befcH«  the 
settiement  date  of  the  entry,  since  this 
requirement  is  excluded  from  the 
definition  of  applicable  ACH  Rules. 

The  Service  proposes  to  add  a 
definition  of  "authorized  payment 
agent"  at  §  210.2(e)  in  connection  with 
the  account  requirements  for  benefit 
payments  set  forth  at  proposed  §  210.5. 
The  definition  is  identical  to  the 
definition  of  "authorized  payment 
agent"  for  pinposes  of  part  208.  In  the 
case  of  a  beneficiary  who  is  physically 
or  mentally  incapable  of  managing  his 
or  her  payments,  proposed  §  210.5 
would  permit  an  authorized  payment 
agent  to  receive  the  payments  on  behalf 
of  the  beneficiary. 

The  Social  Security  Act,  Veterans' 
Benefits  Act,  and  the  Railroad 
Retirement  Act  contain  provisions 
permitting  a  benefit  payment  to  be  made 


to  an  individual  or  organization  other 
than  the  beneficiary  when  doing  so  is  in 
the  best  interest  of  the  beneficiary.^  SSA 
and  the  Railroad  Retirement  Board  use 
the  term  "representative  payee"  to  refer 
to  individuals  and  organizations  that 
have  been  selected  to  receive  benefits  on 
behalf  of  a  beneficiary  who  is  "legally 
incompetent  or  mentally  incapable  of 
managing  benefit  payments."  The 
Department  of  Veterans  Affairs  uses  the 
term  "fiduciary"  to  refer  to  individuals 
or  organizations  appointed  to  serve  in 
similar  circumstances.  The  definition  of 
the  term  "recipient"  in  current  §  210.2 
refers  to  representative  payees  and 
fiduciaries. 

Other  agencies  also  may  provide  for 
payment  to  representative  payees  and 
fiduciaries.  While  not  specifically 
mentioned  by  name,  the  phrase  "or 
other  agency"  in  the  proposed 
definition  is  intended  to  refer  to  such 
agencies. 

In  fiscal  year  1997,  approximately  10 
percent  of  Social  Security  benefit 
payments  (61  million  payments)  were 
made  to  approximately  five  million 
representative  payees.  SSA,  the  Railroad 
Retirement  Board,  and  the  Department 
of  Veterans  Affairs  have  issued  detailed 
regulations  addressing  the  qualifications 
and  duties  of  representative  payees  and 
fiduciaries.^  The  rules  governing  these 
representational  relationships  are 
longstanding  and  well  estalAished. 
Therefore,  the  Service  believes  that  it  is 
appropriate  to  rely  on  existing  agency 
JIgulations  in  defining  the  term 
"authorized  payment  agent." 

The  Service  proposes  to  add  a 
definition  of  "Automated  Clearing 
House  or  ACH"  in  §  210.2(f)  to  make  it 
clear  that  the  electronic  fund  transfers 
that  are  subject  to  fiart  210  are  limited 
to  those  effected  through  an  electronic 
fund  transfer  system  that  has  adopted 
the  ACH  Rules. 

The  proposed  definition  of 
"beneficiary"  in  §  210.2(g)  has  been 
reworded  slighUy  from  the  definition  in 
current  part  210  to  reflect  the  addition 
of  a  defijaition  of  benefit  payment,  but 
substantively  is  imchanged  from  the 
definition  in  current  part  210.  Although 
the  1994  NPRM  did  not  define 
specifically  a  beneficiary  as  a  person 
other  than  a  recipient,  the  term 
beneficiary  was  used  in  the  1994  NPRM 
as  meaning  a  party  other  than  a 
recipient. 

The  definition  of  "benefit  payment" 
in  proposed  §  210.2(h)  is  similar  to  the 
definition  in  current  part  210.  In  the 


>S^  42  U.S.C  1383(a)(2XAKii)a):  3«  U.S.C 
5S02(a)(l):  45  U.S.a  231k.  rwpecUvely. 

>  See  20  CFR  Parts  404.  410.  416.  266.  and  348: 
and  36  CFR  Part  13.  respectively. 
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1994  NPRM.  the  Service  had  proposed 
to  move  the  specific  classes  of  benefit 
pajonents  enumerated  in  the  deBnition 
to  the  Green  Book.  Several  commenters 
objected  to  this  proposed  change  and 
requested  that  the  specific  classes  of 
benefit  payments  continue  to  be 
enumerated  in  the  regulation  itself.  In 
light  of  these  comments,  the  Service 

Eroposes  to  retain  in  the  regulation  a 
sting  of  several  types  of  benefit 
payments  for  purposes  of  convenience 
and  illustration.  It  should  be  noted, 
however,  that  the  term  "benefit 
payment"  includes,  but  is  not  Umited 
to.  the  specific  examples  set  forth  at 
proposed  §  210.2(h). 

Tne  Service  proposes  to  add  to  part 
210  a  definition  o^  "Federal  payment." 
The  proposed  definition  in  §  210.2(i)  is 
identical  to  the  definition  of  that  term 
in  part  208  except  that'the  definition  of 
Federal  payment  in  part  208  excludes 
payments  under  the  Internal  Revenue 
Code  of  1986.  whereas  the  term 
"Federal  payment"  in  proposed 
$  2l0.2(i)  includes  those  payments. 
Payments  under  the  Internal  Revenue 
Code  of  1986  are  excluded  in  part  208 
because  the  DCIA  expressly  provides 
that  payments  under  the  Int9mal 
Revenue  Code  of  1986  are  not  subject  to 
the  rXlA's  mandatory  EFT 
requirements.  However,  payments  that 
the  Internal  Revenue  Service  elects  to 
make  using  the  ACH  system  would  be 
subject  to  part  210  and  thus  are 
included  within  the  definition  of 
Federal  payment  at  proposed  §  210.2(i). 

The  proposed  definition  of  "financiai'*^ 
institution"  in  8  210.2(j)  is  identical  to 
the  definition  contained  in  Part  208 
except  that  the  Service  proposes  to  add 
a  sentence  noting  that,  in  proposed  part 
210,  a  financial  institution  may  be 
referred  to  as  an  Originating  Depository 
Financial  Institution  (ODFI)  or  a 
Receiving  Depository  Financial 
Institution  (RDFI),  depending  on 
whether  it  is  originating  or  receiving 
entries  to  or  from  its  ACH  Operator. 

The  proposed  rule  defines  "financial 
Institution"  to  mean  a  depository 
institution  as  defined  in  12  U.S.C. 
461(b)(1)(A),  excluding  subparagraphs 
(v)  and  (vii),  and  an  agency  or  branch  of 
a  foreign  bank  as  defined  in  12  U.S.C. 
3101.  Under  this  definition,  banks, 
savings  banks,  credit  unions,  savings 
associations,  and  United  States-lMsed 
foreign  bank  branches  would  be 
considered  "financial  institutions."  This 
definition  has  been  designed  to  reflect 
the  class  of  entities  that  can  participate 
directly  in  the  ACH  system,  i.e., 
financial  institutions  that  are  authorized 
by  law  to  accept  deposits. 

The  term  "Government  entry"  is 
defined  in  §  210.2(k)  as  an  ACH  credit 


or  debit  entry  or  entry  data  originated  or 
received  by  an  agency.  As  noted  above, 
current  Part  210  apphes  only  to  credit 
entries  originated  by  an  agency  for  the 
purpose  of  making  payments.  Proposed 
Part  210  has  a  broader  scope;  it  applies 
to  all  entries  originated  or  received  by 
an  agency,  whether  made  for  the 
purpose  of  payments,  collections  or  for 
information  purposes. 

The  Service  proposes  to  add  a 
definition  of  the  Green  Book  in 
§  210.2(1)  to  clarify  that  financial 
institutions  that  originate  or  receive 
Government  entries  are  subject  to  the 
procedures  and  guidelines  which  are 
published  in  the  Green  Book,  as 
provided  at  proposed  §  210.3(c). 

The  Service  proposes  to  define  the 
term  "notice  of  reclamation"  at 
proposed  §  210.2(m)  to  mean  a  notice 
issued  by  the  Federal  Government  in  a 
paper,  electronic,  or  other  form  in  order 
to  initiate  a  reclamation.  This  definition 
clarifies  that  the  Federal  Government  is 
not  Umited  to  a  paper-based  means  of 
communication  and  opens  the  way  for 
an  autoihated  reclamation  procedure. 
The  definition  of  notice  of  reclamation 
is  moved  to  the  definition  section  of 
proposed  part  210  firom  §  210.13(a)  of 
current  Part  210. 

The  Service  proposes  to  preserve  the 
definition  of  "outstanding  total"  in 
current  Part  210  without  substantive 
change. 

The  iHt>posed  definition  of 
"recipient"  in  §  210.2(o)  is  substantially 
similar  to  the  corresponding  definition 
in  Part  208.  The  term  would  include  an 
authorized  payment  agent  that  receives 
a  payment  on  behalf  of  a  beneficiary. 

The  Service  proposes  to  add  the  term 
"Service"  to  mean  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

The  Service  proposes  to  add  a 
definition  of  the  T^asury  Financial 
Manual  in  S  210.2(q)  to  clarify  that  the 
Service  may  publish  procedures  and 
guidelines  applicable  to  Government 
entries  in  the  Treasury  Financial 
Manual.  The  Treasury  Financial  Manual 
contains  procedures  to  be  observed  by 
all  agencies  with  respect  to  central 
accounting,  financial  reporting,  and 
other  Federal  Government-wide  fiscal 
responsibilities  of  the  Treasiuy.  The 
proposed  definition  is  substantially 
unchanged  from  the  definition  set  forth 
in  the  1994  NPRM 

Section  210.3 — Governing  Law 

Proposed  §  210.3(a)  piDvides  that  the 
rights  and  obligations  of  the  United 
States  and  the  Federal  Reserve  Banks 
with  respect  to  all  Government  entries 
are  governed  by  Part  210.  which  has  the 
force  and  effect  of  Federal  law.  As 


discussed  above,  this  approach  is 
consistent  with  cases  such  as  Clearfield 
Trust  Co.  V.  United  States.  318  U.S.  363 
(1943).  and  its  progeny. 

Proposed  §  210.3(b)  provides  that  Part 
210  incorporates  by  reference  the 
applicable  ACH  Rules  in  effect  on 
September  19. 1997,  as  modified  by  this 
part.  Since  the  publication  of  the  1994 
NPRM.  a  number  of  amendments  to  the 
ACH  Rules  have  been  adopted.  The 
Service  %vill  be  bound  by  all 
amendments  adopted  since  the 
publication  of  the  1994  NPRM  up  to  and 
including  those  which  took  effect  on 
September  19. 1997.  except  the  rule  that 
makes  prenotifications  optional  for  all 
payment  types,  which  the  Service  is 
proposing  to  modify.  In  addition,  as 
noted  above.  NACHA  has  approved  an 
amendment  to  the  ACH  Rules  that, 
effective  March  19. 1999.  will  permit 
the  crediting  of  entries  to  non-deposit 
accounts.  The  Service  does  not  intend  to 
accept  this  amendment  for  benefit 
payments  subject  to  proposed  §  210.5. 

Proposed  §  210.3(b)(2)  describes  how 
subsequent  amendments  to  the  ACH 
Rules  will  be  handled.  The  1994  NPRM 
stated  that  Government  entries  would  be 
governed  by  any  amendment  to  the  ACH 
Rules  that  became  effective  after  a 
specified  date  only  if  the  Service 
accepted  the  ammdment  by  publishing 
notice  to  that  efiiact.  Twenty-six 
members  of  Mie  ACH  association  were 
among  the  thirty-six  commenters  who 
urged  the  Service  to  change  this 
position.  Several  financial  institutions 
also  recommended  that  the  Service 
provide  that  amendments  to  the  ACH 
Rules  are  deemed  accepted  unless  the 
Service  expressly  rejects  the  amendment 
bypublishing  notice  to  that  effect  in  the 
Federal  Register,  to  contrast,  one 
agency  commented  that  "*  *  •  Federal 
agencies  ^ould  be  prohibited  from 
implementing  NACHA  proposed 
amendments  until  specifically 
sanctioned  by  the  Treasury  £)epartment 
for  agency  use." 

Altnough  the  Service  recognizes  that 
its  proposed  policy  may  impose  some 
additional  btuden  on  fiUiancial 
institutions  that  must  track  the  status  of 
ACH  Rule  amendments,  the  Service 
believes  that  the  interests  of  the  Federal 
Government  outweigh  these  concerns. 
Amendments  to  the  ACH  Rules  could 
have  a  significant  effect  on  individual 
agencies  and  on  the  Federal 
Government  as  a  whole.  The  Service 
believes  that  in  order  to  assess  the 
impact  of  an  amendment  on  agencies, 
the  Federal  Government,  and  the  public, 
the  Service  must  review  the 
amendments  and  consult  with  other 
agencies.  Moreover.  Federal  regulations 
require  that  any  changes  to  a 


publication  incorporated  by  reference  in 
a  Federal  Register.' 

For  the  above  reasons,  proposed  part 
210  states  that  amendments  effective 
after  September  19, 1997,  will  not  apply 
to  Government  entries  unless  the 
Service  expressly  accepts  such 
amendments  by  publishing  notice  of 
acceptance  in  die  Federal  Register.  In 
addition,  proposed  §  210.3(b)(2) 
provides  that  with  respect  to  any  future 
amendment  that  the  Service  determines 
to  accept,  the  date  of  applicability  of  the 
amendment  to  Government  entries  will 
be  the  effiactive  date  of  the  rulemaking 
specified  by  the  Service  in  the  Federal 
Register  dociunent  that  expressly 
accepts  the  amendment. 

The  Service  proposes  to  clarify  at 
§  210.3(c)  of  proposed  part  210  that  any 
person  or  entity  that  originates  or 
receives  a  Government  entry  must 
comply  with  the  instructions  and 
procedures  issued  by  the  Service, 
including  the  Treasury  Financial 
Manual  and  the  Green  Book.  As 
indicated  in  various  places  in  this 
NPRM,  the  Service  is  proposing  to 
remove  to  the  Green  Book  and  the 
Treasury  Financial  Manual  certain 
requirements  that  currently  are  set  forth 
in  the  regulation  itself.  Particulaily  in 
light  of  the  proposed  relocation  of  these 
provisions,  the  Service  believes  it  is 
important  to  make  explicit  in  the 
regulation  the  Service's  longstanding 
policy  that  the  requirements  set  forth  in 
the  (keen  Book  and  the  Treasury 
Financial  Manual  are  binding  upon 
financial  institutions  and  agencies  to  the 
same  extent  as  the  regulation  itself. 

Some  commenters  on  the  1994  NPRM 
were  concerned  that  the  Service  would 
alter  the  substantive  rights  of  parties  to 
a  Government  entry  through 
amendments  to  the  Treasury  Financial 
Manual,  the  Green  Book  and  other 
operating  guidelines.  The  commenters 
requested  that  such  changes  be  made 
through  amendments  to  part  210  and  be 
published  for  public  comment.  The 
Treasury  Financial  Manual  and  the 
Green  Book,  as  well  as  other  operating 
guidelines  published  by  the  Service, 
provide  sftecific  operational  directions 
and  procedures  that  implement  the 
regulatory  requirements  of  part  210.  The 
requirements  set  forth  in  the  Green  Book 
and  the  Treasury  Financial  Manual, 
including  those  provisions  that  the 
Swvice  is  proposing  to  relocate  from  the 
regulation  to  tne  Green  Book  or 
Treasury  Financial  Manual,  are 
procediual.  rather  than  substantive,  in 
natiue.  Changes  to  the  substantive  rights 
and  liabilities  of  parties  to  a 
Government  entry  will  be  made  through 
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amendments  to  part  210  itself  in 
accordance  with  administrative 
rulemaking  requirements.  However,  as 
discussed  above,  agencies  and  financial 
institutions  should  be  aware  that  the 
Service  has  the  authority  to  issue 
binding  procedures  and  guidance  to 
implement  part  210  and  that  the  Service 
will  enforce  the  requirements  set  forth 
in  the  Treasury  Financial  Manual  and 
the  Green  Book  in  the  same  maimer  that 
it  enforces  regulations. 

Section  210.4 — ^Authorizations  and 
Revocations  of  Authorizations 

Proposed  §  210.4(a)  provides  that  each 
debit  andxredit  entry  subject  to 
proposed  part  210  must  be  authorized  in 
accordance  with  the  applicable  ACH 
Rules  and  the  additional  requirements 
"set  forth  in  this  section.  The  liability  of 
a  financial  institution  for  failing  to 
comply  with  the  authorization 
requirements  is  set  forth  at  {m>posed 
$  210.8(c)(2). 

Proposed  §  210.4(a)(1)  provides  that 
the  agency  or  RDFI  that  accepts  the 
recipient's  authorization  shall  verify  the 
identity  of  the  recipient  and.  in  the  case 
of  a  written  authorization  that  bears  the 
recipient's  signature,  the  validity  of  the 
signature.  Traditionally,  recipients  of 
benefit  payments  such  as  Social 
Security  and  Veterans  benefits  enrolled 
in  Direct  Deposit  by  completing  a  Form 
1199A  with  the  assistance  of  their 
financial  institution,  to  order  to 
encourage  recipients  to  use  Direct 
E)eposit.  m  recent  years,  SSA  and  other 
agencies  have  become  directly  involved 
in  the  enrollment  process  by  accepting 
Direct  Deposit  authorizations  over  the 
phone  with  the  assistance  of  tramed 
customer  service  representatives. 
Proposed  part  210  acknowledges  that 
the  enrollment  process  may  be 
completed  by  the  recipient's  financial 
institution  or  by  the  agency,  to  addition, 
proposed  §  210.4(a)  encourages 
automated  enrollments  by  removing  the 
requirement  that  the  fmancial 
institution  sign  the  authorization  form. 
Proposed  §  210.4(a)  recognizes  that 
signature  verification  may  not  be 
possible  or  practical  in  an  automated 
enrollment. 

The  1994  NPRM  required  that 
financial  institutions  exercise  due 
diligence  in  verifying  the  identity  of' 
recipients.  Commenters  requested 
clarification  of  this  standard.  The 
Service  proposes  to  delete  the 
requirement  that  financial  institutions 
exercise  due  diligence  to  verify  the 
recipient's  identity,  tostead,  proposed 
part  210  imposes  an  absolute 
requirement  that  the  RDFI  or  agency 
accepting  the  authorization  verify  the 
recipient's  identity  and,  where 


appropriate,  the  recipient's  signature. 
The  Service  proposes  to  leave  to  the 
discretion  of  the  financial  institution  or 
agency  accepting  an  authorization  the 
steps  it  will  take  to  verify  the  recipient's 
identity.  The  Service  continues  to 
believe  that  the  authorization  process 
represents  an  opportunity  to  reduce 
fr^ud  which  could  otherwise  result  in 
significant  losses  to  the  Federal 
Government.  Because  the  party  that 
accepts  the  authorization  is  in  the  best 
position  to  detect  potential  fraud,  the 
Service  believes  it  is  appropriate  to  hold 
that  party  strictly  liable  for  the  identity 
of  the  recipient. 

Under  proposed  §  210.4(a)(2),  which 
is  substantially  similar  to  §  210.3(a)(6)  of 
the  1994  NPRM,  an  originator  and  an 
ODFI  would  be  prohibited  from 
initiating  a  debit  entry  to  an  agency 
without  the  express  permission,  in 
writing  or  similarly  authenticated,  of  the 
agency.  The  Service  has  conducted  pilot 
programs  to  test  the  initiation  of  debit 
entries  to  the  Federal  Government. 
These  pilots  indicate  that  the  use  of 
debit  entries  to  the  Federal  Government 
is  a  cost-efficient  payment  mechanism 
that  benefits  both  the  Federal 
Government  and  the  payee-recipient. 
However,  in  order  to  protect  the 
interests  of  the  Federal  Government,  the 
Service  believes  that  it  is  appropriate  to 
require  the  prior  written  (or  similarly 
authenticated)  authorization,  just  as  the 
ACH  Rules  require  prior  written 
authorization  m  the  case  of  debits  to  a 
consimier  account  to  the  case  of 
recurring  entries,  the  agency  would  give 
authorization  only  once,  prior  to  the 
first  entry. 

Proposed  §  210.4(b),  which  is  based 
on  8  210.3(b)  of  the  1994  NPRM  and 
8210.4(b)  of  current  part  210,  specifies 
the  terms  to  which  a  recipient  agrees  by 
executing  an  authorization  for  an  agency 
to  initiate  an  ACH  entry.  Under 
8  210.4(b)(1),  a  recipient  agrees  to  be 
bound  by  part  210  and,  under 
8  210.4(b)(2),  the  recipient  agrees  to 
provide  accurate  information. 

Proposed  §  210.4(b)(3)  provides  that 
the  recipient  agrees  to  verify  the 
recipient's  identity  to  the  satisfaction  of 
the  party  that  accepts  the  authorization, 
whether  this  is  the  RDFI  or  the  agency. 
The  imposition  of  this  requirement  on 
recipients  complements  the  duty  of  the 
party  acceptmg  the  authorization  to 
verify  the  recipient's  identity. 

Proposed  8  210.4(b)(4)  provides  that  a 
new  authorization  supersedes  any 
already  existing  authorization  that  is 
inconsistent  with  the  new  authorizatioiL 
This  provision  is  reworded,  but 
substantively  unchanged,  from 
8  210.3(b)(4)  of  the  1994  NPRM 
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Under  proposed  §  210.4(b)(5),  the 
recipient  agrees  that  the  Federal 
Government  may  reverse  any  duplicate 
or  erroneous  entry  as  provided  in 
§  210.6(g). 

The  1994  NPRM  proposed  that  an 
authorization  would  be  revoked  in  the 
event  the  ROFI  was  unable  to  process  an 
item  properly  because  of  incorrect 
transaction  instructions.  The  Service 
proposes  to  delete  this  provision  in  light 
of  comments  received  indicating  that 
the  common  practice  by  RDFb  Oiat 
receive  an  item  that  cannot  be  processed 
is  to  return  the  item.  This  affords  the 
ODFI  an  opportunity  to  correct 
erroneous  information  and  resubmit  the 
item.  The  Service  agrees  that  the  return 
and  resubmission  process  is  an 
appropriate  mechanism  to  deal  with 
such  items. 

The  Service  also  proposes  to 
eliminate  the  provision  contained  in  the 
1994  NPRM  that  an  authorization  was 
revoked  u|>on  a  determination  by  the 
Federal  Government  that  the  conditions 
of  authorization  have  changed.  Several 
commenters  questioned  the  breadth  and 
vagueness  of  this  provision.  The  Service 
agrees  that  this  provision  is  not 
necessary. 

Ill  addition,  the  Service  proposes  to 
delete  the  provision  in  §  210.4(e)  of 
current  part  210  and  §  210.3(d)  of  the 
1994  NPRM  that  states  that,  except  as 
authorized  by  law  or  other  regulations, 
part  210  shall  not  be  used  to  effect  an 
assigiunent  of  a  payment.  The  Service 
believes  that  a  prohibition  against 
assignments  is  not  appropriate  in  part 
210.  Other  Federal  laws,  such  as  the 
Social  Security  Act,  govern  the 
assignment  of  benefits. 

Tne  Service  also  proposes  to  delete 
the  provision  in  the  1994  NPRM  that  an 
authorization  would  terminate  upon  a 
failure  by  the  recipient  to  meet  any  of 
the  conditions  specified  in  the  terms  of 
the  authorization.  This  provision  was 
intended  to  address  circumstances  in 
which  a  recipient  failed  to  comply  with 
a  duty  imposed  on  the  recipient  in  the 
authorization  under  any  applicable 
agency  regulation,  guideline,  or 
agreement.  Upon  further  consideration, 
the  Service  does  not  believe  that  this 
issue  needs  to  be  addressed  in  part  210, 
because  the  circumstances  in  which  a 
recipient's  right  to  receivS  benefit 
payments  terminates  as  a  result  of 
violation  of  agency  requirements  are 
appropriately  addressed  by  the  agency 
regulations  governing  beneHt  payments. 
Proposed^  210.4(cJ(l)  corresponds  to 
$  210.4(c)(2)  of  current  part  210.  This 
section  provides  that,  in  the  case  of 
benefit  payments,  a  change  in  the 
ownership  of  the  account  results  in  the 
termination  of  the  authorization.  This 


provision  is  an  extension  to  the 
authorization  requirements  relating  to 
account  ownership  for  recipients  of 
benefit  payments.  The  purpose  of  this 
provision  is  to  ensure  that  payments  are 
not  deposited  to  an  account  to  which  a 
recipient  no  longer  has  access  or  in 
which  the  recipient's  ownership  interest 
has  changed. 

Under  proposed  S  210.4(c)(2).  as 
under  current  part  210,  the  death  or 
legal  incapacity  of  a  recipient  of  benefit 
payments  or  the  death  of  a  beneficiary 
results  in  the  termination  of  the 
authorization. 

Proposed  §  210.4(c)(3),  which 
corresponds  to  §§  2 1 0.4(c)(4)  and 
210.7(c)  of  current  part  210,  provides 
that  the  closing  of  the  recipient's 
account  at  the  ROFI  results  in 
termination  of  the  authorization.  In 
addition,  this  section  requires  the  RDFI 
to  provide  30  days  written  notice  to  the 
recipient  prior  to  closing  the  account 
except  in  cases  of  fraud.  Some  financial 
institutions  commented  that  the  thirty 
day  notice  requirement  was  an  improper 
interference  with  their  customer 
relationships.  However,  the  Service 
believes  that  the  notice  requirement 
protects  recipients  from  being  deprived 
of  timely  access  to  their  funds  as  a  result 
of  an  account  being  closed  without 
sufficient  notice  to  allow  the  recipient 
to  make  other  arrangements  to  receive 
the  funds. 

In  order  to  eliminate  any  unnecessary 
interruptions  in  ACH  services  to 
recipients  when  any  of  the  events 
described  in  proposed  §  210.4(c)(4) 
occurs,  the  Service  proposes  to  add  a 
provision  that  states  that  an 
authorization  will  not  terminate  upon 
the  insolvency  or  closure  of  the  RDFI, 
provided  that  a  successor  is  named  for 
the  institution.  If  no  successor  is  named, 
the  Federal  Government  may  transfer 
temporarily  the  authorization  to  a 
consenting  financial  institution  for  a 
period  of  no  longer  than  120  days. 
Proposed  §  210.4(c)(4)  is  largely 
identical  to  §  210.3(c)(9)  of  the  1994 
NPRM  except  that  the  Service  proposes 
to  add  the  term  "consenting"  to  clarify 
that  it  will  transfer  authorizations  only 
to  an  RDFI  that  consents  to  the  transfer. 

Section  210.5 — Account  requirements 
for  Benefit  Payments 

Proposed  §  210.5  imposes  restrictions 
on  the  type  of  account  to  which  benefit 
payments  may  be  deposited.  Proposed 
§  210.5(a)  sets  forth  a  general  rul^  that 
benefit  payments  must  be  deposited  to 
an  account  at  a  financial  institution  in 
the  name  of  the  recipient.  As  explained 
above  in  connection  with  the  definition 
of  "benefit  payment."  Federal 
retirement  payments  would  not 


constitute  benefit  payments  for 
purposes  of  the  requirements  of 
proposed  %  210.5.  The  reason  for 
excluding  Federal  retirement  payments 
from  the  requirement  of  proposed 
§  210.5(a)  is  that  in  some  circumstances 
these  types  of  payments  are  made  to 
accounts  owned  by  someone  other  than 
the  person  authorized  to  receive  the 
Federal  retirement  payment,  such  as  a 
spouse. 

For  purposes  of  proposed  §  210.5.  the 
phrase  "account  at  a  financial 
institution"  is  intended  to  mean  a 
deposit  account.  Proposed  §  210.5 
would  not  prohibit  the  use  of  a  joint 
account  between  the  recipient  and  a 
spouse  or  other  member  of  the 
recipient's  family. 

Proposed  §  210.5(b)  provides  two 
exceptions  from  the  general  rule  set 
forth  at  proposed  §  210.5(a)  for 
situations  that  involve  an  authorized 
payment  agent  or  an  investment  account 
established  through  a  registered 
securities  broker  or  dealer.  Proposed 
§  210.5(b)(1)  addresses  cases  in  which 
an  authorized  payment  agent  has  been 
selected  or  designated.  The  term 
"authorized  payment  agent"  is  narrowly 
defined  for  purposes  of  this  NPRM  to 
mean  a  person  or  entity  selected  under 
certain  agency  regulations  to  act  on 
behalf  of  a  beneficiary.  In  such  cases, 
the  account  may  be  titled  in  any  manner 
that  satisfies  the  regulations  of  the 
appropriate  agency.  -^ 

Proposed  §  210.5(b)(2)  permits  an 
ACH  credit  entry  representing  a  benefit 
payment  to  be  deposited  into  an 
investment  account  in  the  name  of  a 
broker  or  dealer  registered  under  the 
Securities  Act  of  1934,  provided  that  the 
account  and  related  records  are 
structured  so  that  the  beneficiary's 
interest  is  protected  under  Federal  or 
state  deposit  insurance  regulations.  The 
deposit  of  a  benefit  payment  into  an 
account  owned  by  a  third  party  raises 
concerns  about  the  protection  of  the 
beneficiary's  interests.  The  requirement 
that  the  account  and  related  records  be 
structured  so  that  the  beneficiary's 
interest  is  protected  under  Federal  or 
state  deposit  insurance  regulation  is 
intended  to  address  this  concern. 

The  phrase  "notwithstanding  the 
applicable  ACH  Rules"  indicates  that 
proposed  §  210.5  imposes  a  reouirement 
not  imposed  under  the  applicable  ACH 
Rules,  i.e.,  that  the  account  be  "in  the 
name  oP'  ^he  recipient,  with  the  two 
exceptions  noted  above.  This 
requirement  is  based  on  §  210.4(a)  of 
current  part  210  and  §  210.3(a)  of  the 
1994  NPRM.  Like  those  provisions,  this 
proposed  section  is  designed  to  ensure 
that  benefit  payments  reach  the 
intended  recipient  by  requiring  that 


such  payments  be  deposited  into  an 
account  in  which  the  recipient  has  an 
ownership  interest.  Proposed  §  210.5(a) 
is  limited  to  benefit  payments,  however, 
because  the  Service  is  aware  that  under 
current  commercial  practices  many 
vendors  designate  an  account  in  a 
genwal  corporate  name  to  receive 
payments  in  the  name  of  a  subsidiary  or 
designate  a  bank  account  in  the  name  of 
an  accountant  or  other  service  provider 
for  the  receipt  of  payments.  In  light  of 
these  business  practices,  the  Service 
does  not  believe  that  it  is  appropriate  to 
require  that  non-benefit  payments  be 
deposited  into  an  accoimt  in  which  the 
redpient  has  an  ownership  interest 

The  ACH  syston  in  the  past  has  not 
supported  the  transmission  of  ACH 
crecut  entries  to  a  non-deposit  account 
The  Sovice  is  aware  that  NACHA  has 
approved  an  amendment  to  the  ACH 
Riues  (effsctive  March  19. 1999),  which 
permits  the  crediting  of  mtries  to 
general  ledger  accounts  and  loan 
accounts.  'Tne  Servioe  does  not  intend  to 
accept  the  amendment  with  respect  to 
certain  benefit  payments. 

Current  part  210  provides  that  the 
title  of  the  accoimt  designated  by  the 
recipient  must  include  the  recipient's 
name.  However,  in  response  to 
inquiries,  the  Service  has  interpreted 
current  Part  210  as  permitting  a  master/ 
subeccount  arrangement  in  which  the 
benefit  payments  are  deposited  into  a 
master  account  established,  for  example, 
by  a  nursing  home  that  is  providing  care 
for  a  number  of  Social  Security 
recipients.  Proposed  §  210.5  is 
consistent  with  this  approach,  but  also 
allows  benefit  payments  to  be  deposited 
into  an  investment  accoimt  established 
by  a  registered  securities  broker  or 
<toaler,  provided  the  recipient's  name 
and  ownership  interest  are  indicated  on 
the  deposit  account  records. 

Section  210.6 — ^Agencies 

The  title  of  this  section  has  been 
changed  from  "Federal  Government"  to 
"Agencies."  Proposed  §  210.6  sets  forth 
a  number  of  obligations  and  liabilities  to 
which  agencies  that  initiate  or  receive 
Government  entries  are  sub)ect.  These 
obligations  and  liabilities  are  in 
addition  to.  or  different  fit>m.  the 
obligations  and  liabilities  that  otherwise 
would  be  imposed  imder  the  applicable 
ACH  Rules.  For  example,  the 
authorization,  prenotification,  and 
reversal  requirements  of  proposed 
§  210.6(a).  (b).  and  (g)  constitute 
additional  obligations.  The  liability 
provisions  of  §  210.6(c).  (d).  (e),  and  (g) 
both  expand  and  limit  the  liabiUty  that 
an  agency  would  otherwise  be  subject  to 
under  the  applicable  ACH  Rules. 
Specifically,  an  agency's  liability  is 


broader  than  it  would  be  under  the 
applicable  ACH  Rules  because  an 
agency  is  liable  for  a  failure  to  act  "in 
accordance  with  this  part  (210)." 
However,  the  extmt  of  an  agency's 
potential  liability  is  capped  by  the 
amount  of  the  entry(ies).  which  is  a 
limitation  on  the  liability  generally 
provided  for  under  the  applicable  ACH 
Rules. 

Proposed  §  210.6(a)  is  based  on 
§ 210.6(e)(2)  and  § 210.4(b)  ^the  1994 
NPRM  and  requires  an  agency  to  obtain 
prior  written  authcmzation  from  the 
Service  in  order  to  receive  ACH  credit 
or  debit  entries.  The  Service  requires 
this  process  in  order  to  make  software 
and  operational  changes  to  permit  the 
receipt  of  entries  by  the  agency.  The 
Service  proposes  to  delete  the  language 
from  the  1994  NPRM  directing  the 
Federal  Reserve  Bank  to  take 
"appropriate  action"  because  this 
langiiage  refere  to  operational  matters  ' 
between  the  Servioe  and  the  Federal 
Reserve  Bank,  and  is  not  needed  in  the 
regulation.  Proposed  §  210.6(a)  is  not 
intended  to  reduce  or  change  ^e 
liability  of  originators  or  C^FIs  for  the 
initiation  of  an  unauthorized  entry  to  an 
agency:  rather,  it  is  an  (^rational 
requirem«it  imposed  by  the  Servioe  on 
agencies. 

Proposed  §  210.6(b)  addresses 
prenotifications.  A  prenotification  is  a 
non-value  informatiMkal  entry  sent 
through  the  ACH  system  that  contains 
the  same  information  that  will  be 
earned  on  subsequent  entries  (with  the 
exception  of  the  dollar  amount  and   - 
transactioa  code).  The  piupose  of  a 
prenotification  is  to  verify  the  accuracy 
of  the  account  information  to  ensiire 
that  wdien  a  live  entry  is  received,  it  can 
be  posted  to  the  correct  account 

Reposed  §  210.6(b)  is  based  on 
current  §  210.8(b)  and  deals  with  an 
agency's  responsibilities  for 
prenotifications  in  the  context  of  both 
d^its  and  credits.  The  duties  of  a 
financial  institution  with  respect  to 
prenotifications  are  addressed  in 
§  210.8(a). 

Under  the  ACH  Rules, 
prenotifications  are  optional  for  all 
entries.  Both  the  1994  NPRM  and 
proposed  paii  210  make  prenotification 
optional  for  credit  entries,  but  modify 
the  ACH  Rules  by  requiring 
prenotification  for  debit  entries  initiated 
by  an  agency.  The  Service  believes  that, 
in  the  case  of  debits  initiated  by  the 
Federal  Government,  added  precautions 
need  to  be  taken  to  ensure  that  the  debit 
is  applied  against  the  correct  account  at 
the  intended  financial  institution. 

In  response  to  questions  raised  by 
commenters.  it  should  be  noted  that  an 
agency  must  follow  all  operational 


requirements  relating  to  prenotifications 
required  under  the  ACH  Rules  when  the 
agency  initiates  or  receives  a 
prenotification. 

Proposed  §  210.6(c)-(e)  set  forth  an 
agency's  liability  to  various  parties  in 
coimection  with  Government  entries. 
The  1994  NPRM  proposed  to  limit 
generally  the  extent  of  an  agency's 
liability  to  the  amount  of  the  entry(ies) 
at  issue,  but  to  permit  an  agency  to  agree 
to  be  bound  by  the  compensation  and 
arbitration  procedures  found  in  the  ACH 
Rules,  subject  to  the  requirement  that 
the  agency  fund  any  additional  amount 
of  liability  and  any  arbitration  costs. 
The  Service  has  determined  that  it  is  not 
in  the.  interest  of  the  Federal 
Government  to  permit  agencies  to  vary 
the  liability  of  the  Federal  Government 
(Ml  a  case-by-case  basis.  In  order  to 
preserve  a  uniform  set  of  rules  and 
liabilities  for  all  Government  entries,  the 
Smvice  has  deleted  from  proposed  part 
210  the  provision  permitting  agencies  to 
opt  into  the  ACH  compensation  and 
arbitration  rules. 

Proposed  §  210.6(c)  is  based  on 
currmt  §  210.10(a)  and  provides  that  an 
agency  will  be  liable  to  the  recipient  for 
any  loss  sustained  as  a  result  of  the 
agency's  bilure  to  originate  a  credit  or 
d^it  entry  in  acc(»dance  Mfith  part  210. 
This  section  further  provides  that  the 
agency's  liability  wiu  be  limited  to  the 
amount  of  the  entry. 

Hie  ACH  Rules  do  not  address  the 
basis  for.  or  the  extent  of,  the  Uability 
of  an  originator  or  ODFI  to  a  receiver. 
A  receiver's  rights  against  an  originator 
or  ODFI  for  Cailing  to  properly  originate 
an  entry  ordinarily  would  be  governed 
by  contract  and  state  law.  Proposed 
§  210.6(c)  establishes  a  recipient's  rights 
against  an  agency  in  these 
circumstances  as  a  matter  of  Federal 
law:  an  agency  will  be  liable  for  any  loss 
sustained  by  a  recipient,  up  to  the 
amount  of  the  entry,  as  a  result  of  the 
agency's  failure  to  originate  a  credit  or 
debit  entry  in  accordance  with  part  210. 

Proposed  §  210.6(d)  is  new.  It 
establishes  that  an  agency  may  be  liable 
to  an  originator  or  an  ODFI  for  any  loss 
sustained  by  the  originator  or  ODFI 
resulting  from  the  agency's  failure  to 
credit  an  ACH  mitry  to  the  agency's 
account  in  accordance  virith  part  210. 
The  agency's  liability  would  be  limited 
to  the  amount  of  the  entry(ies).  The 
ACH  Rules  do  not  address  the  liability 
of  an  RDFI  to  an  originator.  Under  the 
ACH  Rules,  if  an  RDFI  fails  to  properly 
credit  an  ACH  entry  to  the  designated 
account  within  the  applicable  time 
limitations,  the  RDFI  will  have  breached 
a  warranty  to  the  ACH  Operator, 
Association,  and  ODFI,  and  may  be 
liable  to  one  of  those  parties  for  any 
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losses  resulting  from  the  RDFI's  breach. 
Whether  the  originator  has  any  recourse 
in  such  a  situation  depends  on  its 
contract  with  its  OOFI  and  state  law. 

Proposed  §  210.6(d)  would  preempt 
the  ACH  Rules  with  respect  to  the 
extent  of  an  agency's  liability  to  an 
ODFl  by  limiting  that  liability  to  the 
amount  of  the  entry(ies).  In  addition, 
proposed  §  210.6(d)  establishes,  as  a 
matter  of  Federal  law,  that  an  agency 
may  be  liable  directly  to  an  originator  in 
an  amount  not  exceeding  the  amount  of 
the  entry(ies). 

Proposed  §  210.6(e)  provides  that  an 
agency's  liability  to  an  RDFI  for  losses 
sustained  by  the  RDFI  in  processing  a 
duplicate  or  erroneous  entry  will  be 
limited  to  the  amount  of  the  entry(i«8). 
The  phrase  "lelxcept  as  otherwise 
provided  in  this  part  210  "  is  intended 
to  preserve  the  allocation  to  the  RDFI  of 
liability  in  connection  with  the  RDFI's 
failure  to  comply  with,  for  example,  the 
authorization  and  prenotification 
verification  requirements.  Under  current 
part  210  and  the  1994  MPRM.  an  agency 
bears  responsibility  for  processing 
errors;  however,  the  Service  believes 
that  neither  current  part  210  nor  the 
1994  NPRM  are  clear  in  describing  the 
type  of  errors  or  the  nature  of  the  losses 
for  which  an  agency  would  be  liable. 
For  this  reason,  this  proposal  refers 
specifically  to  duplicate  and  erroneous 
entries,  which  are  defined  in  the  ACH 
Rules. 

Under  the  ACH  Rules,  an  ODFI  is 
liable  for  l^^ses  caused  by  its  origination 
of  duplicate  or  erroneous  entries.  This 
proposed  rule  would  subject  agencies  to 
the  liability  for  originating  erroneous 
and  duplicate  entries  imposed  on  ODFIs 
under  the  ACH  Rules,  but  would 
preempt  the  ACH  Rules  in  three 
respects.  First,  under  the  proposal,  an 
agency  would  not  be  liable  for  all  costs 
incurred  by  the  RDFI.  such  as  attorneys 
fees,  but  would  be  liable  only  up  to  the 
amount  of  the  entry.  Second,  the 
proposal  uses  comparative  negligence 
and  reduces  an  agency's  liability  to  the 
extent  the  loss  results  from  the  financial 
institution's  failure  to  follow  standard 
commercial  practices  and  exercise  due 
diligence.  Third,  proposed  §  210.6(e) 
excludes  credit  entries  received  by  an 
RDn  after  the  death  of  a  recipient  of 
benefit  payments  or  the  death  or  legal 
incapacity  of  a  beneficiary,  h  should  be 
noted  that  liability  in  connection  with 
any  benefit  payment  to  a  deceased 
recipient  would  not  be  covered  under 
proposed  §  210.6(e).  but  would  be 
governed  solely  by  subpart  B. 

Proposed  §  210.6(f)  is  substantially 
unchanged  from  §  210.10(c)  of  current 
part  210  and  §  210.4(i)  the  1994  NPRM. 


The  Service  proposes  to  add  a  new 
§  210.6(g)  to  address  the  Federal 
Government's  initiation  of  reversals.  As 
discussed  in  the  analysis  of  proposed 
§  210.4(b)  above,  a  recipient  who 
executes  an  authorization  agrees,  among 
other  things,  that  the  Federal 
Government  may  reverse  duplicate  or 
erroneous  entries  or  files,  as  provided  in 
proposed  §  210.6(g). 

Tne  ACH  Rules  permit  an  originator 
to  reverse  duplicate  or  erroneous  entries 
and  permit  an  ODFI,  originator,  or 
originating  ACH  Operator  to  reverse 
duplicate  or  erroneous  files  within  five 
banking  days  of  the  settlement  date  of 
the  duplicate  or  erroneous  file  or  entry. 
For  purposes  of  the  ACH  Rules,  and  as 
used  herein,  a  duplicate  entry  is  an 
entry  that  is  a  duplicate  of  an  entry 
previously  initiated  by  the  originator  or 
ODFI  and  an  erroneous  entry  is  an  entry 
that  orders  payment  to  or  from  a 
receiver  not  intended  to  be  credited  or 
debited  by  the  originator  or  that  orders 
payment  in  a  dollar  amount  different 
that  what  was  intended  by  the 
originator. 

Under  the  ACH  Rules,  the  ODFI  and/ 
or  originating  ACH  Operator  must 
indemnify  the  RDFI  against  any  losses 
the  RDFI  inciuv  as  a  result  of  effecting 
a  reversal.  Consequently,  in  the  event 
that  the  RDFI  reverses  an  entry  or  file 
initiated  by  the  ODFI.  but  the  RDFI 
cannot  recover  the  amount  of  the  entry 
fit>m  the  receiver  (because,  for  example, 
the  receiver  has  withdrawn  the  funds 
and  closed  the  account),  it  is  the  ODFI 
or  originator  who  bears  the  loss. 

The  Social  Security  Administration 
(SSA)  suffers  annual  losses  of  between 
one  and  two  million  dollars  due  to 
misdirected  payments.  SSA  has 
expressed  concern  that,  as  the  number 
of  Direct  Deposit  payments  dramatically 
increases,  additional  millions  could  be 
misdirected  as  a  resuh  of  data  entry 
errors.  The  ability  to  effect  reversals  is 
an  important  way  in  which  the  Federal 
Government  can  reduce  losses  resulting 
from  overpayments  and  misdirected 
entries.  If  a  reversal  is  effected 
expeditiously,  in  many  cases  the 
receiver  may  not  be  aware  that  the 
erroneous  or  duplicate  entry  occurred, 
and  thus  the  funds  may  be  available  in 
the  account  for  recovery  by  the  RDFI 
and,  ultimately,  the  Federal 
Government. 

With  respect  to  certain  types  of 
payments,  however,  the  Federal 
Government's  ability  to  reverse  a 
duplicate  payment  or  overpayment  to  a 
recipient  may  be  constrained  due  to  the 
existence  of  various  Federal  statutory 
provisions  governing  the  manner  in 
which  the  Federal  Government  may 
recover  overpayments.  For  example,  in 


the  context  of  Federal  benefit  payments, 
the  Federal  Government  may  be 
required  to  provide  a  notice  and  hearing 
prior  to  taking  action  to  recover 
payments,  or  may  be  limited  in  the 
amount,  timing  or  manner  in  which  an 
overpayment  is  recovered.  The  Service 
is  not  proposing  to  address  the 
operation  of  these  requirements  in  Part 
210  because  the  applicable  requirements 
may  vary  depending  on  the  type  of  the 
payment.  It  is  the  agency's 
responsibility  to  determine  before 
certifying  a  reversal  that  the  reversal 
will  not  violate  any  applicable  laws  or 
reeulations. 

The  1994  NPRM  addressed  reversals 
in  the  context  of  recipient 
authorizations:  By  executing  an 
authorization,  a  recipient  agreed  that  the 
Federal  Government  reserved  the  right 
to  use  reversal  entries  in  the  event  that 
it  originated  duplicate  files  or  entries  in 
error.  Several  commenters  on  the  1994 
NPRM  requested  clarification  as  to 
whether  the  Federal  Government,  when 
initiating  reversals,  would  be  bound  by 
any  ACH  Rule  requirements  that 
generally  apply  with  respect  to 
reversals,  such  as  the  five  (5)  day 
reversal  deadline.  It  is  the  intention  of 
the  Service  that  all  ACH  Rule 
requirements  would  apply  to  Federal 
Government-initiated  reversals  except 
that  the  extent  of  the  Federal 
Government's  indemnification  would  be 
limited  to  the  amount  of  the  entry(ies). 
The  proposed  rule  has  been  amended  to 
clarify  this  point. 

Section  210.7— Federal  Reserve  Banks 

The  Service  proposes  to  reorganize 
and  expand  §  210.6  of  current  part  210 
as  S  210.7  of  proposed  part  210  to  more 
clearly  present  the  role  and 
responsibilities  of  the  Federal  Reserve 
Banks.  As  discussed  below,  most  of 
proposed  §  210.7  either  was  previously 
proposed  at  §  210.5  of  the  1994  NPRM 
or  is  unchanged  firom  current  §  210.6. 
However,  one  change  from  both  the 
1994  NPRM  and  current  part  210  relates 
to  the  timing  of  settlement  and  funds 
availability,  bi  the  1994  NPRM,  the 
Service  had  proposed  to  combine 
subsections  210.6(c)  and  210.6(e)  of 
current  part  210  and  to  substitute  the 
ACH  term  "settlement  date"  for 
"payment  date."  to  reflect  that  for  credit 
entries  initiated  by  an  agency,  entry 
information  and  funds  were  to  be  made 
available  by  the  Federal  Reserve  Bank 
no  later  than  (he  opening  of  business  on 
the  settlement  date. 

The  settlement  of  ACH  entries  is 
determined  by  the  ACH  Operator  which, 
in  the  case  of  Government  entries,  is  a 
Federal  Reserve  Bank.  The  Service  now 
proposes  to  delete  as  unnecessary  the 


provisions  fix>m  both  part  210  and  the 
1994  NPRM  relating  to  funds 
availability  since  those  requirements  are 
addressed  under  the  Federal  Reserve 
Bank  Uniform  Operating  Circular  on 
ACH  items. 

It  should  be  noted  that  some 
commenters  on  the  1994  NPRM  were 
concerned  about  the  substitution  of  the 
term  "settlement  date"  for  the  term 
"payment  date"  in  current  part  210. 
lliese  commenters  argued  that  the 
substitution  of  the  t»m  "settlement 
date"  for  "payment  date"  could  result  in 
delaying  some  payments  beyond  the 
statutorily  required  day  on  which 
payment  must  be  made.  The 
conunentera  further  argued  that  payees 
who  receive  payments  electronically 
would  be  disadvantaged  as  compared 
with  check  recipients.  For  example. 
Federal  statutes  require  that  certain 
anntiity  payments  made  by  the  Railroad 
Retirement  Board  or  the  Ctffice  of 
Personnel  Management  must  be  made 
on  the  first  day  oJf  the  month.  These 
agencies  pointed  out  that  when  the  first 
day  of  the  month  Calls  on  a  Saturday, 
chedcs  are  dated  for  the  first  date  of  the 
month  and  deUvered  on  Saturday.  The 
commentera  did  not  indicate  what 
huipens  when  the  first  of  the  month 
{alls  on  a  Sunday.  The  commentera 
pointed  out  that  redpients  who  receive 
their  payments  by  EFT  will  be  at  a 
disadvantage  as  compared  with  check 
recipients  because  check  recipients  will 
receive  their  payment  on  Saturday 
whereas  other  recipients  will  not 
receive  payment  until  the  "settlement 
date",  which  would  be  Monday. 

Because  the  mandatory  EFT 
provisions  of  the  DCIA  require  all 
payments  made  bv  an  agency,  except  tax 
remnds.  to  be  made  electronically,  the 
equity  issues  raised  by  commentera  in 
1994  should  be  largely  moot.  Moreover, 
the  substitution  of  the  term  "settlement 
date"  for  "payment  date"  will  not 
change  the  date  on  wdiich  payment  will 
be  available  under  current  part  210. 
Cunent  part  210  defines  the  payment 
date  as  the  date  upon  which  nmds  are 
to  be  available  for  withdrawal  by  the 
recipient,  and  on  which  the  funds  are  to 
be  made  available  to  the  financial 
institution  by  the  Federal  Reserve  Bank. 
Current  Part  210  provides  that  "if  the 
payment  date  is  not  a  business  day  for 
the  financial  institution  receiving  a 
payment,  or  for  the  Federal  Reserve 
Bank  from  which  it  received  such 
payment,  then  the  next  succeeding 
business  day  ftv  both  shall  be  de«ned 
to  be  the  payment  date."  Thus,  under 
the  example  cited  above,  where  the  first 
of  the  months  &lls  on  a  Satiuday. 
payment  currently  would  not  be  made 
until  Monday.  Theroftne,  this  issue  is 


not  related  to  the  use  of  the  term 
"settlement  date"  as  opposed  to 
"payment  date;"  rather,  this  issue  is 
related  to  the  nature  of  electronic 
pajrments  and  the  banking  industry 
generally. 

The  Service  recognizes  that  this  issue 
will  need  to  be  addressed  by  those 
agencies  subject  to  such  constraints,  and 
solicits  comment  on  ways  in  which  this 
issue  could  be  addressed.  For  example, 
the  Service  solicits  comment  on  the 
feasibility  of  initiating  certain  payments 
one  or  two  days  early  in  order  to  ensiure 
that  the  recipient  receives  the  funds  on 
the  day  preceding  the  statutorily 
prescribed  payment  date,  rather  than 
one  or  two  days  later. 

The  Service  proposes  to  move  cunent 
§  210.6(a)  and  §  210.6(f)  to  proposed 
§  210.7(a).  In  addition,  the  Service 
proposes  to  specify  in  proposed 
§  210.7(a)  that  each  Federal  Reserve 
Bank,  as  the  Fiscal  Agent  of  the  Service, 
serves  as  the  Federal  Govemmoit's  ACH 
Operator  for  Govemmmt  entries.  This 
language  was  previously  proposed  at 
§  210.5(a)  of  the  1994  NPRM.  Pn^Kwed 
§  210.7(a)  also  inomrporates  the 
exclusicD  from  liability  set  forth  at 
§  210.5(e)  of  the  1994  NPRM.  The 
phrase  "notwithstanding  the  applicable 
ACH  Rules"  has  been  added  to  clarify 
that  the  Service  is  preempting  the  ACH 
Rule  that  [utmdes  that  a  Federal 
Reserve  Bank  is  not  an  agent  of  an  RDFI 
or  ODFL 

The  Service  proposes  to  add 
§  210.7(b)  to  ensure  that  the  Service  is 
aware  of  new  ACH  applicatiaos  at  an 
agency  so  that  i»oper  accounting  can 
take  place  and  correct  credit  can  be 
given  in  the  Treasiuy  investment 
program  as  an  agency  receives  ACH 
transactions.  This  provision  was 
previously  proposed  by  the  Service  at 
§  210.5(b)  of  the  1994  NPRM. 

SectifHi  210.8 — Financial  Institutions 

Proposed  §  210.8  addresses  the 
obligations  of  finandal  instituticms  with 
respect  to  Government  entries,  which 
are  set  forth  at  current  §  210.7.  The 
Service  proposes  to  remove  as 
unnecessary  many  of  the  provisions  of 
§  210.7  of  current  part  210  because  they 
are  addressed  in  the  ACH  Rules.  For 
example,  current  §  210.7(e)  has  been 
deleted  since  the  ACH  Rules  adequately 
cover  the  inability  of  an  RDFI  to  credit 
an  accoimt  indicated  in  an  entry.  In 
addition.  $210.7(0.  (f)(1).  (f)(2),  and 
(0(4)  of  current  Part  210  have  been 
deleted  since  the  ACH  Rules  address 
these  provisions. 

Proposed  §  210.8(a)  addresses  an 
RDFI's  obligations  with  respect  to 
prenotifications.  A  prenotification.  as 
described  in  the  ACH  Rules,  is  a  non- 
dollar mtiy,  salt  through  the  ACH 


system,  which  contains  the  same 
information  (with  the  exception  of  the 
dollar  amount  and  Standaid  Entry  Class 
Code]  that  will  be  carried  on  subsequent 
entries.  The  purpose  of  a  prenotification 
is  to  verify  the  accuracy  of  the  account 
data.  Proposed  §  210.8(a)  specifies  that 
if  an  agency  initiates  a  prenotification 
entry,  the  RDFI  has  certain  obligations 
associated  with  that  entry;  specifically, 
the  RDFI  must  verify  that  the  account 
number  and  one  other  item  of 
information  in  a  prenotification  entry 
both  relate  to  the  same  account.  This 
requirement  is  not  imposed  on  RDFIs 
under  the  ACH  Rules,  as  reflected  by  the 
phrase  "(njotwithstanding  the 
applicable  ACH  Rules."  'Therefore,  the 
obligation  imposed  in  this  section,  and 
the  corresponding  liability  to  which  a 
financial  institution  would  be  subject 
under  §  210.8(c)  if  it  failed  to  verify  a 
prenotification.  would  supersede  the 
ACH  Rules  with  respect  to  agency- 
initiated  prenotifications. 

The  Service  proposed  to  add  this 
requirement  to  part  210  in  the  1994 
NPRM  The  1994  NPRM  proposed  to 
require  RDFIs  to  verify,  in  the 
prenotification,  the  recipient's  account 
niunber  and  at  least  one  other 
identifying  data  element.  The  1994 
NPRM  gave  the  authorizing  recipient's 
name  as  an  example  of  an  identifying 
data  element  A  niunber  of  financial 
institutions  objected  to  this  requirement 
on  the  basis  that  automated  systems 
now  in  place  at  many  lai^ge  financial 
institutions  cannot  perform  this 
verification  and  that  financial 
institutions  rely  on  account  numben 
only.  Rve  commentera  expressed 
specific  ccmcem  over  the  recipient's 
name  being  used  as  an  example  of 
another  identifying  data  element. 
Fiiumcial  institution  commentera 
pointed  out  that  manual  processing 
would  be  required  to  verify  the 
recipient's  name.  Converaefy.  the  Social 
Security  Administration  (SSA)  sufCen 
annual  losses  of  betwe«i  one  and  tvro 
million  dollare  due  to  misdirected 
payments.  SSA  has  expressed  concern 
that,  as  the  niunber  of  Direct  Deposit 
paymmts  dramatically  increases, 
additional  millions  could  be 
misdirected  as  a  result  of  data  entry 
enon. 

The  Service  recognizes  that  the 
automated  payments  processing  systems 
currenUy  utilized  by  some  financial 
institutions  may  not  have  the 
operational  capability  to  verify 
recipients'  names.  However,  the  Service 
understands  that  some  financial 
institutions  are  working  toward 
implementing  systems  changes  that  will 
permit  verification  of  recipients'  names. 
The  Service  believes  that  the  reduction 
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in  misdirected  entries  that  could  be 
achieved  by  requiring  verification  of 
prenotifications  is  significant  enough  to 
warrant  the  requirement.  Therefore,  this 
proposal  retains  the  additional 
"identifying  data  element"  requirement. 

The  Service  proposes  to  redesignate 
§  210.7(g)  of  nurent  part  210  as 
proposed  S  210.8(b)  without  making  any 
substantive  change. 

The  Service  proposes  to  add  a  new 
S  210.8(c)  to  provide  that  financial 
institutions  snail  be  subject  to  liability 
for  failing  to  handle  an  entry  in 
accordance  with  part  210  and  that  the 
amount  of  that  liability  will  be  limited 
to  the  amount  of  the  entry,  except  as 
otherwise  specifically  provided  in 
subsections  210.8(c)(1)  and  (2).  The 
phrase  "(nlotwithstanding  the 
■pplicabie  ACH  Rules"  indicates  the 
liabilities  imposed  on  financial 
institutions  under  this  section  may  be  in 
addition  to.  or  different  from,  the 
liabilities  that  otherwise  would  be 
imposed  under  the  applicable  ACH 
Rules.  To  the  extent  that  part  210 
imposes  duties  on  a  financial  institution 
not  imposed  under  the  applicable  ACH 
Rules,  proposed  $  210.8(c) 
correspondingly  imposes  liabilities  on  a 
financial  institution  not  imposed  under 
the  applicable  ACH  Rules.  However,  the 
extent  of  the  liability  to  which  a 
financial  institution  would  be  subject 
under  the  applicable  ACH  Rules  would 
not  exceed  the  amount  of  the  entry 
(except  in  the  case  of  unauthorized 
debits). 

The  ACH  Rules  generally  provide  that 
an  RDFI  or  ODFI  is  liable  for  all  claims, 
losses,  liabilities,  or  expenses,  including 
attorneys'  fees  and  costs,  resulting 
directly  or  indirectly  from  the  breach  by 
the  RDFI  or  ODFI  of  its  obligations. 
Under  Article  4  A  of  the  Uniform 
Commercial  Code,  which  would  apply 
to  credit  entries  to  non-consumer 
accoimts,  the  liability  of  financial 
institutions  which  fail  to  handle  entries 
properly  senerally  does  not  extend  to  all 
resulting  Tosses,  but  does  include 
imputed  interest  in  certain 
circumstances.  Because  the  Service,  as  a 
general  matter,  is  proposing  to  limit  the 
Federal  Government's  liability  under 
part  210  to  the  amount  of  an  entry,  the 
Service  believes  that  as  a  matter  of 
equity  the  liability  of  financial 
institutions  similarly  should  be  limited. 
Accordingly,  proposed  $  210.8(c)  would 
preempt  the  extent  of  the  liability  to 
which  financial  institutions  are  subject 
under  both  the  ACH  Rules  and  Article 
4A  by  limiting  that  liability  to  the 
amount  of  the  entry.  Thus,  for  example, 
if  an  agency  originated  a  credit  erilry  to 
a  corporate  vendor  and  the  RDFI  failed 
to  credit  the  entry  to  the  vendor's 
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account  in  a  timely  manner,  §  210.8(c) 
would  limit  the  RDFl's  liability  to  the 
Federal  Government  to  the  amount  of 
the  entry,  thereby  preempting  the 
Article  4A  rule  that  imposes  liability  on 
the  financial  institution  for  imputecl 
interest  for  the  period  of  the  delay. 
Proposed  §  210.8(c)  is  not  intended  to 
afliect  a  financial  institution's  liability 
under  subpart  B. 

Proposed  §  210.8(c)  represents  a 
change  from  the  1994  NPRM.  which 
provided  that  a  financial  institution 
would  be  liable  for  losses  sustained  by 
the  Federal  Government  "if  the 
Government  has  correctly  handled  the  ■ 
entry(ies)."  Several  commenters  pointed 
out  that  the  language  proposed  in  the 
1994  NPRM  could  have  the  effect  of 
imposing  liability  on  a  financial 
institution  even  where  the  financial 
institution  had  complied  with  its 
obligations  under  part  210.  It  is  not  the 
intention  of  the  Service  to  impose 
liability  on  a  financial  institution  under 
this  section  unlms  the  financial 
institution  has  failed  to  meet  an 
obligation  to  which  it  is  subject.  Rather, 
for  any  obligation  imposed  on  financial 
institutiens  under  part  210.  proposed 
§  210.8(c)  would  impose  liability  on  a 
financial  institution  for  a  loss  to  the 
Federal  Government  resulting  from  the 
financial  institution's  Eulufe  to  meet 
that  obligation.  For  example,  §  210.6(0 
of  this  NPRM  provides  that  an  agency 
generally  will  be  liable  to  an  RDFI  for 
erroneous  or  duplicate  entries 
originated  by  the  agency.  However. 
§  210.8(a)  of  this  NPRM  requires  that  if 
the  Federal  Government  initiates  a 
prenotification.  the  RDFI  must  verify  an 
entry  item  in  addition  to  the  account 
number.  Thus,  if  the  Federal 
Government  initiated  an  erroneous 
entry  and  the  RDFI  failed  to  verify  the 

firenotification.  the  RDFI  would  be 
iable  for  any  loss  to  the  Federal 
Government,  up  to  the  amount  of  the 
entry(ies),  if  the  error  would  have  been 
detected  by  verifying  the 
prenotification. 

The  Service  proposes  to  add  a  new 
$  210.8(c)(1)  to  make  it  absolutely  clear 
that  a  financial  institution  may  not 
originate  or  transmit  a  debit  entry  to  an 
agency  without  the  prior  written 
authorization  of  the  Service.  As 
previously  discussed,  debit  entries  to 
the  Treasury  General  Account  (TGA) 
represent  a  significant  security  concern 
for  the  Service.  By  expanding  the  use  of 
the  ACH  system  to  allow  for  Federal 
Government  payments  by  a  debit  to  the 
TGA,  the  possibility  of  unauthorized 
debits  to  the  TGA  arises.  In  carrying  out 
its  responsibility  of  protecting  the 
public  trust,  the  Service  believes  it  is 
necessary  to  take  precautions  to  ensum 


that  such  debits  do  not  occur.  Therefore 
the  Service  proposes  to  require  special 
security  measures  not  imposed  under 
the  ACH  Rules. 

The  ACH  Rules  provide  that  a 
receiver  must  have  authorized  the    - 
initiation  of  an  entry  to  the  receiver's 
account  before  the  entry  is  originated 
and  that  the  ODFI  must  warrant  that  the 
authorization  is  valid.  Proposed 
§  210.8(c)(1)  goes  beyond  the  ACH  Rules 
by  requiring  that  an  agency  authorize 
the  d^it  entry,  and  t^t  the 
authorization  be  in  writing  or  similarly 
authenticated. 

Under  the  general  rule  that  the 
Service  is  proposing,  a  financial 
institution  would  be  liable  for  any 
unauthorized  debit  entries  initiated  to 
an  agency  in  violation  of  this 
requirement.  However,  the  Federal 
Government  also  must  be  able  to  recover 
the  interest  that  it  would  have  derived 
from  the  use  of  the  debited  funds  had 
they  remained  in  the  TGA.  Therefore,  a 
financial  nistitution's  liability  for 
unauthorized  debit  entries  to  the  TGA 
would  include  imputed  interest  under 
proposed  §  210.8(c)(1).  This  provision  is 
an  exception  to  the  general  Ihnitation  of 
a  financial  institution's  liability  to  the 
amount  of  an  entry. 

Commentere  on  the  1994  NPRM 
obiected  to  the  proposal  to  permit  the 
Service,  in  the  case  of  unauthorized 
debits,  to  instruct  the  Federal  Reserve 
Bank  to  debit  the  account  used  by  the 
financial  institution.  Such  action,  if 
necessary,  represents  a  last  step  in 
recovering  funds  that  have  not 
otherwise  been  recovered.  Nevertheless, 
the  right  to  debit  throu^  the  Federal 
Reserve  Bank  is  a  right  that  needs  to  be 
retained  by  Treasury.  This  NPRM 
retains  this  provision  because  it  is  in  the 
best  interest  of  the  Federal  Govenunent 
and  it  is  protective  of  public  funds. 
Section  210.8(c)(2)  of  this  NPRM 
restates  the  third  and  fourth  sentences 
of  current  $  210.11(b).  The  Service 
proposes  to  expand  this  section  to 
address  fraud  for  authorizations  of  both 
debits  and  credits.  Under  the  ACH 
Rules,  a  receiver  must  authorize  an 
entry  before  the  entry  may  be  originated 
and  the  ODFI  must  warrant  that  Use 
authorization  is  valid.  The  ODFI  or  the 
originator  thus  bears  the  ultimate 
liability  for  any  loss  resulting  &x>m  a 
forged  or  invalid  authorization. 
Similarly,  under  Article  4A.  the  ODFI  or 
originator  generally  bears  the  risk  of  loss 
if  an  entry  is  originated  to  a  receiver  not 
entitled  to  the  payment.  Proposed 
§  210.8(c)(2)  operates  to  preempt  these 
ACH  and  Article  4A  rules  in  situations 
where  a  financial  institution  accepts  the 
recipient's  authorization  and  fails  to 
verify  the  identity  of  the  recipient.  If  the 


financial  institution  accepts  a  forged 
authorization,  the  financial  institution 
rather  than  the  Federal  Government  will 
be  liable  for  the  entries  effected  in 
reliance  on  the  forged  authorization. 
Proposed  §  210.8(d)  sets  forth  the 
conditions  under  which  a  financial 
institution's  obligation  for  the  amount  of 
an  entry  is  acquitted,  and  is  imchanged 
from  §  210.4(i)  of  the  1994  NPRM. 

Subpart  B— Reclamation  of  Benefit 
Payments 

The  Service  proposes  to  restructure 
Subpart  B  of  current  Part  210  by  adding 
a  new  §  210.9-J*arties  to  the 
reclamation.  The  other  five  sections 
comprising  proposed  Subpart  B 
(§§  210.10  through  210.14)  are  a 
reorganization  of  the  four  existing 
sections  on  reclamations  in  current  Part 
210.  As  discussed  above,  the 
reclamation  provisions  of  Subpart  B 
completely  preempt  the  reclamation 
provisions  of  the  ACH  Rules  with 
respect  to  benefit  payments  received  by 
an  RDFI  after  the  death  or  legal 
incapacity  of  a  recipient  or  the  death  of 
a  beneficiary.  Any  provisions  of  the 
ACH  Rules  dealing  with  reclamation  of 
benefit  payments  are  not  applicable 
ACH  Rules  as  defined  in  proposed 
S  210.2. 

In  the  1994  NPRM,  tiie  Service 
proposed  to  revise  Subpart  B  in  order  to 
provide  a  framework  iat  paperless 
processing  of  reclamations.  This  NPRM 
is  intended  to  make  Subpart  B  more 
flexible  by  deleting  refiarences  that 
would  tend  to  limit  the  reclamation 
process  to  paper  reclamations,  as  the 
Service  intends  to  move  toward  a  more 
automated  enviroiunent  for 
reclamations.  In  addition,  however,  in 
this  NPRM  the  Service  has  reoi^anized 
and  rewritten  current  Subpart  B  in  an 
attempt  to  clarify  the  obligations  and 
liabilities  imposed  on  financial 
institutions  under  current  Subpart  B. 
The  Service  is  not  proposing  to  change 
significantiy  these  obligations  and 
liabilities  at  this  time. 

In  order  to  simplify  the  regulation  and 
enhance  its  flexibility  with  respect  to 
automating  reclamations,  the  Service 
proposes  to  move  procedure-oriented 
provisions  from  Subpart  B  to  the 
Service's  Green  Book.  Commenters  on 
the  1994  NPRM  requested  that  any 
reclamation  procedures  diff^ering  from 
ACH  Rules  he  implemented  through 
amendments  to  Part  210  itself  rather 
than  by  amending  the  Green  Book.  As 
discussed  above  with  respect  to  Subpart 
A.  the  Green  Book  does  not  introduce 
new  rights  and  obligations  that  are  not 
contained  in  the  Code  of  Federal 
Regulations.  Instead,  the  Green  Book 
provides  specificoperational  directions 


and  procedures  which  put  the 
regulatory  requirements  into  practice. 
Therefore,  the  Service  proposes  in  this 
NPRM  to  remove  certain  procedures  and 
guidelines  currently  set  forth  in  Part  210 
to  the  Green  Book  or  Treasiuy  Financial 
Manual,  as  proposed  in  the  1994  NPRM. 
All  regulatory  amendments  would  be 
promulgated  for  public  conunent  in  the 
Federal  Registo-.  It  should  be  noted  that 
the  Service  has  the  authority  to  enforce 
the  requirements  set  forth  in  the  Green 
Book  and  the  Treasury  Financial 
Manual  in  the  same  manner  that  it 
enforces  regulations. 

Section  210.9— 4>arties  to  the 
Reclamation 

The  Service  proposes  to  add  this  new 
section  to  delineate  the  differing  roles  of 
the  financial  institution,  the  Service, 
and  the  agency  that  certified  the  benefit 
payments  in  question. 

Proposed  §  210.9(a)  restates 
provisions  of  §  210.7(a)  and  S  210.14(d) 
of  current  Part  210,  which  provide  that 
by  accepting  and  handling  benefit 
pajrments,  a  financial  institution  agrees 
to  the  provisions  of  Subpart  B, 
including  the  reclamation  actions  and 
the  debiting  of  the  financial  institution's 
Federal  Reserve  Bank  account  for  any 
reclamation  amount  for  which  it  is 
liable. 

The  Service  proposes  to  add  a  new 
§  210.9(b)  to  clarify  that  tiie  Service 
performs  only  disbursing  and  collection 
functions  on  behalf  of  agencies  and  does 
not  make  decisions  as  to  the  underlying 
obligations  themselves.  For  example,  if 
a  financial  institution  or  recipient  has  a 
question  about  the  amount  of  a 
reclamation,  the  Service  will  respond 
that  the  amount  was  determined  by  the 
appropriate  agency.  In  addition,  if  a 
financial  institution  or  recipient 
disputes  the  facts  underlying  a  death  or 
date  of  death,  that  party  should  discus 
the  dispute  with  the  appropriate  agency. 
After  resolution,  the  Service  will  carry 
out  the  reclamation  in  accordance  witii 
the  direction  of  the  agency  that  certified 
the  payment  or  directed  the  Service  to 
reclaim  the  funds  in  question. 

Section  210.10— RDFI  Liability 

In  this  section  the  Service  proposes  to 
define  more  clearly  the  liability  of 
RDFIs  for  benefit  payments  received 
after  the  death  or  legal  incapacity  of  the 
recipient  or  death  of  the  beneficiary, 
and  to  limit  the  extent  of  that  liability. 

Proposed  §  210.10(a)  restates  the  rule 
set  forth  at  §  210.12(a)  of  current  part 
210,  but  moves  the  limited  liability 
provisions  to  the  next  section  to  make 
it  clear  that  an  RDFI  is  presumed  liable 
for  all  benefit  payments  received  after 
the  death  or  legal  incapacity  of  the 


recipient  or  death  of  the  beneficiary 
unless  the  RDFI  meets  the  qualifications 
for  limited  liability  set  forth  in  §  210.11. 
An  RDFI  has  no  right  to  limit  its  hability 
with  respect  to  benefit  payments 
received  after  it  knows  of  the  death  or 
incapacity  of  the  recipient  or  death  of 
the  beneficiary.  Accordingly,  the  RDFI 
is  instructed  to  return  all  benefit 
payments  received  after  it  learns  of  the 
death  or  legal  incapacity  of  the  recipient 
or  death  of  the  beneficiary.  This 
obligation  applies  whether  the  RDFI  has 
received  a  notice  of  reclamation  or 
learned  of  the  death  or  legal  incapacity 
on  its  own. 

The  Service  proposes  to  restate  the 
provisions  of  §  210.13(c)  of  current  part 
210  at  proposed  §§  210.10(b)  and 
210.10(c).  Current  §  210.13(c)  contains 
provisions  governing  both  an  RDFI's 
responsibilities  upon  its  discovery,  or 
imputed  knowledge  of,  the  death  or 
legal  incapacity  of  a  recipient  or  death 
of  a  beneficiary  and  an  RDFI's 
responsibilities  upon  receipt  of  a  notice 
of  reclamation.  Dividing  these 
provisions  into  two  separate  subsections 
provides  a  clearer  delineation  of  an 
RDFI's  responsibilities. 

In  the  1994  NPRM.  the  Service 
proposed  a  six-year  limitation  on  an 
RDFI's  liabihty  for  post-death  and  post- 
incapacity  payments  in  order  to  provide 
RDFIs  with  relief  from  otherwise 
potentially  imlimited  liability  in 
situations  where  an  agency  is  unaware 
of  the  death  or  legal  incapacity  of  the 
recipient  or  the  death  of  a  beneficiary 
and  continues  to  make  payments  to  the 
account  for  a  number  of  years.  Cases  in 
which  such  payments  continue  for  mcxe 
than  six  years  are  infrequent  and 
therefore  the  proposed  six-year 
limitation,  while  providing  protection  to 
RDFIs  in  these  relatively  rare 
circumstances,  likely  will  have  a 
minimal  impact  on  the  overall  recovery 
of  funds  by  the  Federal  Government. 
Financial  institutions  that  commented 
on  the  1994  NPRM  generally  supported 
the  six-year  limitation  also  supported 
requiring  financial  institutions  to 
cooperate  with  the  Federal 
Government's  reclamation  efforts  after 
the  expiration  of  any  applicable  time 
limitation. 

The  six-year  limitation  has  been 
reworded  in  proposed  §  210.10(d)  of  this 
NPRM  to  clarify  that  it  is  the  most 
recent  six  years  of  payments  (rather  than 
the  six  years  of  payments  immediately 
following  the  death  or  incapacity)  that 
is  relevant  to  determining  the  amount 
that  an  agency  can  reclaim.  In  addition, 
the  Service  is  proposing  to  provide  an 
exception  to  the  six-year  limitation 
where  the  amount  in  the  account  at  the 
time  the  RDFI  receives  the  notice  of 
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reclamation  exceeds  the  six-year 
amount  for  which  the  ROFI  otherwise 
would  be  liable.  In  such  a  case,  the  RDFI 
would  be  liable  for  the  total  amount  of 
all  post-death  or  post-incapacity 
payments,  up  to  the  amount  in  the 
account.  For  example,  if  payments  had 
been  made  for  twenty  years  following 
the  death  of  a  recipient,  and  the  amount 
in  the  account  was  equal  to  or  exceeded 
the  total  amount  of  the  payments  made 
during  the  twenty  years,  the  RDFI 
would  be  liable  for  the  fiill  amount  of 
all  fwyments  made  over  the  twenty-year 
period.  In  the  foregoing  example,  if  the 
amount  in  the  account  when  the  RDFI 
received  the  notice  of  reclamation  was 
equal  to  the  most  recent  ten  years  of 
payments  (less  than  the  full  twenty 
years  of  payments  but  more  than  the  six- 
year  amount),  the  RDFI  would  be  liable 
for  an  amount  equal  to  the  amount  in 
the  account,  i.e..  the  most  recent  ten 
years  of  payments. 

Proposed  §  210.10(d)  also 
incorporates  a  requirement  proposed  in 
the  1994  NPRM  that  an  agency  must 
initiate  a  reclamation  within  a  certain 
period  of  time  after  learning  of  the  death 
or  incapacity  of  the  recipient  or  death  of 
the  beneficiary.  Section  210.10(g)  of  the 
1994  NPRM  proposed  a  12-month 
period  following  knowledge  of  the  death 
or  incapcity  for  initiation  of  the 
reclamation.  The  Service  proposes  in 
this  NPRM  to  shorten  that  period  to  120 
days  after  the  date  that  the  agency 
receives  notice  of  the  death  or 
Incapacity  of  the  recipient  or  death  of 
the  beneficiary.  This  provision  is 
intended  to  encourage  Federal  agencies 
to  act  in  a  timely  manner  in  initiating 
reclamations,  and  to  protect  RDFIs  £rom 
liability  in  the  event  an  agency  does  not 
•ct  expeditiously. 

Proposed  $  210.10(e)  restates  a  rule  of 
reclamations  set  forth  at  §  210.13  (c)  and 
(d)  of  current  part  210:  the  Federal 
Government  has  the  right  to  debit  the 
RDFI's  reserve  account  at  its  Federal 
Reserve  Bank  for  the  full  amount  of  all 
post-death  or  post-incapacity  benefit 
payments  owed  to  an  agency  or  for  a 
lesser  amount  as  a  result  of  the  RDFI's 
ability  to  limit  its  liability.  Such  action, 
if  necessary,  represents  a  last  step  in 
reclaiming  funds  that  have  not 
otherwise  been  recovered. 

The  60-day  time  period  for  an  RDFI  to 
return  funds,  which  is  set  forth  at 
current  §  210.13(c).  is  a  procedural  item 
that  may  change  with  the  automation  of 
reclamations.  Therefore,  the  Service 
proposes  to  relocate  this  requirement  to 
the  Green  Book. 

Section  210.11— Limited  Liability 

The  Service  does  not  propose  to 
change  the  criteria  whics  an  RDFI  must 


meet  in  order  to  limit  its  liability  under 
Subpart  b.  The  Service  does  projiose  to 
reword  the  provisions  setting  forth  the 
criteria  to  achieve  greater  clarity. 

Proposed  §  210.11(a)  provides  the 
basis  for  calculating  an  RDFI's  liability 
if  it  is  eligible  to  limit  its  liabiUty 
because  it  did  not  have  actual  or 
constructive  knowledge  of  the  death  or 
incapacity  of  a  recipient  or  the  death  of 
a  beneficiary.  The  formula  is  taken  from 
§  210.12(b)  of  ciunrent  part  210  and. 
although  reworded,  does  not  change 
significantly  the  substantive  operation 
of  the  current  formula. 

Section  210.12(d)  of  current  part  210 
sets  forth  rules  addressing  the 
circumstances  in  which  an  RDFI  is 
"deemed  to  have  knowledge"  of  the 
death  or  incapacity  using  a  standard  of 
"due  diligence."  The  Service  believes 
that  the  description  of  due  diligence  is 
confusing  and  difficult  to  apply. 
Therefore,  the  Service  proposes  to 
utilize  the  definition  of  "actual  or 
constructive  knowledge"  set  forth  at 
proposed  §  210.2. 

iJnder  current  part  210.  one  of  the 
factors  relevcmt  to  determining  the 
extent  of  an  RDFI's  Limited  liability  is 
the  amoimt  in  the  account  Current 
§210.13(b)(2)(i)  defines  the  "amount  in 
the  account"  to  mean  the  balance  in  the 
account  when  the  RDFI  has  received  a 
notice  of  reclamation  and  has  had  a 
reasonable  time  to  take  action  based  on 
its  receipts,  plus  any  additions  to  the 
account  balance  made  before  the  RDFI 
returns  the  notice  of  reclamation  to  the 
Federal  Govenunent.  Current  part  210 
provides  that  a  reesonable  time  to  take 
action  is  not  later  than  the  close  of 
business  on  the  day  following  the 
receipt  of  the  notice  of  reclamation.  In 
§210.10(i)(2)(ii)  of  the  1994  NPRM.  the 
Service  proposed  to  add  that  the  amount 
in  the  account  would  not  be  reduced  for 
debit  card  withdrawals,  automated 
withdrawals,  pre-authorized  debits, 
non-Federal  Government  reclamations, 
and  forged  checks  or  other  comparable 
instruments  made  after  the  RDFI  had 
knowledge  of  the  death  or  incapacity  of 
the  recipient  or  death  of  the  beneficiary. 
Some  commenters  on  the  1994  NPRM 
objected  to  the  proposed  change  on  the 
basis  that  it  would  shift  the  ri»  of 
liability  to  the  RDFI  for  all  debits,  both 
legitimate  and  fraudulent,  made  during 
this  period. 

The  Service  has  experienced  many 
instances  in  which  the  "amount  in  the 
account"  for  reclamation  purposes  has 
been  reduced  by  ATM  wiUidrawals  and 
the  RDFI  cannot  provide  informaticm 
regarding  the  identity  of  the 
withdrawer.  Without  this  information, 
the  Service  cannot  pursue  recovery  from 
the  %vithdrawer(s).  The  Service  therefore 


believes  that  the  funds  recovered 
through  the  reclamation  process  can  be 
increased  if  the  Service  does  not  allow 
ATM  withdrawals  and  other  debits  to 
reduce  the  calculation  of  the  amount  in 
the  account.  Under  proposed  Subpart  B. 
the  amount  in  the  account  is  the 
account  balance  at  the  time  the  RDFI 
receives  the  notice  of  reclamation.  The 
"reasonable  time  to  take  action" 
language  in  current  §  210.13(b)(2)(i)  has 
been  eliminated;  therefore,  any 
withdrawals  subsequent  to  the  RDFI's 
receipt  of  the  notice  of  reclamation  will 
not  reduce  the  "amount  in  the  account." 
RDFIs  can  take  whatever  steps  may  be 
permitted  under  their  account 
agreements  and  applicable  law  to 
reduce  their  exposure,  such  as  blocking 
debits  to  an  account  upon  receipt  of  a 
notice  of  reclamation. 

Proposed  §  210.11(b)  sets  forth  the 
steps  an  RDFI  must  take  in  order  to 
qualify  for  limited  liability.  By  requiring 
an  RDFI  to  certify  the  information 
required  in  proposed  §  210.11(b)(1)  and 
(2),  the  burden  of  demonstrating 
qualification  for  limited  liability  is 
placed  «i  the  RDFL  Failure  to  meet  this 
burden  results  in  the  full  liability  of  the 
RDFI  under  proposed  §  210.10. 

Proposed  §  210.11(bNl)  U  taken  from 
§  210.13(b)(2)  of  current  part  210. 
Proposed  §  210.11(b)(2)  incorpwates  the 
last  sentence  of  current  §  210.13(b)(1). 
and  adds  the  requirement  that  the  RDFI 
certify  the  date  the  RDFI  first  had 
information  of  the  death  or  legal 
incapacity  of  the  recipient  or  death  of 
the  beneficiary  even  if  such  information 
was  obtained  first  through  notice 
received  bom  the  agency.  Requiring 
these  certifications,  in  combination  with 
the  authority  of  the  Federal  Government 
to  debit  the  RDFI's  reserve  account  as 
provided  in  proposed  S  210.10(e). 
underscores  that  the  burden  is  on  the 
RDFI  to  demonstrate  its  qualification  for 
limited  liability. 

Section  210.13(b)(2)(ii)  of  current  Part 
210  has  been  relocated  to  proposed 
§  210.11(b)(3). 

Section  210.11(c)  provides  the 
payment  and  collection  procedures 
which  apply  if  an  RDFI  qualifies  for 
limited  liability.  After  an  RDFI  returns 
the  amount  specified  in  proposed 
§  210.11(a)(1).  if  the  agency  is  unable  to 
collect  the  remaining  amount  of  the 
outstanding  total,  the  Federal 
Govwnment  will  debit  the  RDFI's 
reserve  account  at  its  Federal  Reserve 
Bank  (or  the  correspondent  account 
utilized  by  the  RDFI)  for  the  amoimt 
specified  in  proposed  $  210.11(a)(2). 

Proposed  $  210.11(d)  incorporates  the 
current  §  2 10. 12(e)  and  broadens  the 
scope  of  an  RDFI's  forfeiture  of  its  rights 
to  limit  its  liability  if  the  RDFI  Calls  to 
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comply  with  any  ffrovision  of  Subpart 
B.  210.12— RDFI's  rights  of  recovery 

Proposed  §  210.12(8)  restates  the 
principle  set  forth  in  current  S  210.14(c) 
and  in  §  210.10(d)  of  the  1994  NPRM 
that  in  reclaiming  funds  from  an  RDH. 
the  Federal  Government  is  not  directing 
or  authorizing  the  RDFI  to  delrit  the 
recipient's  account.  Any  rights  that  an 
RDFI  may  have  to  recover  the  amount  of 
reclaimed  funds  frtun  a  recipient  are  a 
matter  of  applicable  state  law  and  the 
contract  between  the  RDFI  and  the 
recipient.  Subpart  B  neither  limits  nor 
expands  those  rights. 

Proposed  §  210.12(b)  restates  without 
substantive  change  §  210.14(d)  of 
current  Part  210.  which  was  set  forth  at 
§  210.10(h)  of  the  1994  NPRM. 

Section  210.13— Notice  to  Account 
Owners 

Proposed  §  210.13  is  based  on 
S  210.14(a)  of  current  Part  210,  but  has 
been  changed  slightly  to  provide  for  the 
possibility  of  an  automated  reclamation 
process  by  the  addition  of  the  phrase 
"or  otherwise  provide  to  the  account 
ewnerfs)"  to  the  existing  requirement 
that  notice  be  mailed.  In  addition,  the 
phrase  "any  notice  required  by  the 
Service  to  be  provided  to  account 
owners  as  specified  in  the  Green  Book" 
has  been  substituted  for  the  specific 
reference  to  the  "Notice  to  Account 
Owners"  to  allow  for  more  flexibility  in 
changing  the  format  of  the  required 
notice.  The  Service  proposed  in  the 
1994  NPRM  to  add  language  to  the 
regulation  indicating  that  die  Federal 
Government  might  require  proof  that  the 
RDFI  had  mailed  written  notice  and  that 
such  proof  mi^t  include  (but  would 
not  be  limited  to)  a  file  copy  of  the 
notice,  a  certified  mail  receipt,  or 
documentation  pertaining  to  the 
standard  operating  procedure  of  the 
RDFI  that  such  a  notice  is  sent 
routinely.  The  reference  to  a  mailed 
written  notice  and  the  types  of  proof 
that  might  be  appropriate  in  connection 
with  such  a  notice  have  been  deleted  in 
this  NPRM  in  keeping  with  the  Service's 
effort  to  eliminate  paper-oriented 
requirements  from  Subpart  B. 

Section  210.14(b)  of  current  Part  210 
requires  that  RDFIs  notify  account 
owners  of  any  actions  to  be  taken  by  the 
RDFI  with  respect  to  the  account  in 
connection  with  a  reclamation  action. 
The  Service  believes  that  this 
requirement  intrudes  uimecessarily  into 
the  relationship  between  the  RDFI  and 
its  customer  and  conflicts  with  the 
principle  that  reclamations  are  actions 
between  the  Federal  Govenunent  and 
the  RDFI,  and  not  between  the  Federal 
Government  and  the  recipient.  Actions 
taken  by  an  RDFI  with  respect  to  a 


customer  account,  and  any  notice  to  the 
customer  in  connection  with  those 
actions,  are  a  matter  of  State  law  or 
contract,  not  Federal  law. 

Section  210.14-^rroneous  Death 
Information 

This  proposed  section  is  based  upon 
§210.15  of  current  part  210,  with 
certain  additions  and  deletions.  Much  of 
ciurent  §  210.15  is  procedural 
information  which  the  Service  proposes 
to  move  to  the  Green  Book,  where  it  is 
more  appropriately  located.  In 
particular,  the  Service  proposes  to 
relocate  to  the  Green  Book  the 
procedures  that  RDFIs  are  to  follow  in 
correcting  erroneous  death  information 
(codified  in  ciurent  §  210.15(a)(1)  and 
(2)  and  §  210.15(c)).  The  Service 
proposes  to  eliminate  frtun  the 
regulation  and  move  to  the  Oeen  Book 
the  60-day  time  limit  for  the  RDFI  to 
return  the  completed  notice  of 
reclamation  to  the  Federal  Government 
in  order  for  the  RDFI  to  limit  its  liability 
for  the  payments  made  after  the  death 
or  legal  incapacity  of  the  recipient  or 
death  of  the  beneficiary.  This  60-day 
limit  is  a  requirement  for  the  paper- 
based  reclamation  procedure.  The 
Service  is  not  eliminating  this 
requirement  as  part  of  the  f>aper 
reclamation  process,  but  rather  is 
placing  it  with  other  procedures  and 
operational  guidelines  in  the  Green 
Book.  Any  automated  reclamation 
procedures  developed  or  used  by  the 
Federal  Government  would  not  be 
bound  by  the  same  time  limit  as  the 
paper  process  since  an  automated 
procedure  theoretically  could  be 
completed  in  less  time. 

The  provisions  at  proposed 
§  210.14(b)  that  the  Service  proposes  to 
add  to  this  section  seek  to  direct 
questions  and  disputes  to  the  agency 
issuing  directions  on  reclamations. 
These  provisions  clarify  that  the  Service 
only  performs  disbursing  and  collection 
functions  on  behalf  of  the  Federal 
agencies  and  does  not  make  decisions  as 
to  the  underlying  obligations. 

Subpart  C— Discretionary  Salary 
Allotments 

The  Service  proposes  in  this  NPRM  to 
remove  subpart  C  from  part  210. 
Subpart  C  of  current  part  210  provides 
that  discretionary  allotments  from 
Federal  employees'  wage  and  salary 
payments  permitted  by  the  issuing 
agency  may  be  made  through  the  ACH 
system  and  shall  be  subject  to  Part  210. 
The  Service  determined  that  subpart  C 
is  redundant  since  the  substance  of 
Subpart  C  is  covered  in  other 
regulations.  For  example,  regulations 
issued  by.  the  Oflice  of  Personnel 


Management,  at  5  CFR  part  550,  address 
the  circumstances  under  which 
discretionary  allotments  may  be  made. 
Undw  Part  208^  Federal  agencies  are 
required  to  make  all  Federal  payments, 
including  allotments,  by  EFT.  Subpart  A 
oif  Part  210  sets  forth  the  rules  governing 
all  ACH  credit  entries  made  by  an 
agency,  including  any  savings  and 
salary  allotment  payments.  For  these 
reasons,  specific  provisions  for  the  use 
of  the  ACH  system  to  allow  for 
discretionary  allotments  in  Part  210  are 
unnecessary. 

Rulenuking  Analjrsis 

Treasury  has  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  proposed  rule  does  not 
require  any  actions  on  the  part  of  small 
entities.  Accordingly,  a  Regulatory 
Flexibility  Act  anafysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  210 

Automated  Clearing  House,  Electronic 
funds  transfer,  Financial  institutions, 
Fraud.  Incorporation  by  reference 

Authorify  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  part  210  is  proposed 
to  be  revised  to  read  as  follows: 

PART  210-FEOERAL  GOVERNMENT 
PARTICIPATION  IN  THE  AUTOMATED 
CLEARING  HOUSE 

210.1  Scope;  relation  to  other  regulations. 

210.2  Definitions. 

210.3  Governing  law. 

Subpart  A— Qeneral 

210.4  Authorizations  and  revocations  of 
authorizations. 

210.5  Account  requirements  for  benefit 
payments. 

210.6  Agencies. 

210.7  Federal  Reserve  Banks. 

210.8  Financial  institutions. 

Subpart  B— Reclamation  of  Banam 
Payments 

210.9  Parties  to4he  reclamation. 

210.10  ROn  liability. 

210.11  Limited  liability. 

210.12  RDFI's  rights  of  recovery. 

210.13  Notice  to  account  owners. 

210.14  Erroneous  death  infonnation. 
Autiiority:  5  U.S.C.  5525;  12  U.S.C  391;  31 

U.S.C.  321.  3301.  3302.  3321.  3332.  3335.  and 
3720. 


§  210.1    Scope;  relation  to  other 
regulations. 

This  part  governs  all  mitries  and  entry 
data  originated  or  received  by  an  agency 
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through  the  Automated  Clearing  House 
(ACH)  network,  except  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section. 
This  part  also  governs  reclamations  of 
benefit  payments. 

(a)  Federal  tax  payments  received  by 
the  Federal  Government  through  the 
ACH  system  that  are  governed  by  part 
203  of  this  title  shall  not  be  subject  to 
any  provision  of  this  part  that  is 
inconsistent  with  p>art  203. 

(b)  ACH  credit  or  debit  entries  for  the 
purchase  of.  or  payment  of  principal 
and  interest  on.  United  States  securities 
that  are  governed  by  part  370  of  this  title 
shall  not  be  subject  to  any  provision  of 
this  part  that  is  inconsistent  with  part 
370. 

1210.2    Oednraone. 

For  purposes  of  this  part,  the 
following  definitions  apply.  Any  term 
that  is  not  defined  in  this  part  shall  have 
the  meaning  set  forth  in  the  ACH  Rules. 

(a)  ACH  Rules  means  the  Operating 
Rules  and  the  Operating  Guidelines 
published  by  the  National  Automated 
Clearing  House  Association  (NACHA),  a 
national  association  of  regional  member 
dewing  house  associations,  ACH 
Operators  and  participating  financial 
institutions  located  in  the  United  States. 

(b)  Actual  or  constructive  knowledge. 
when  used  in  reiisrence  to  an  RDFl's 
knowledge  of  the  death  or  legal 
incapacity  of  a  recipient  or  death  of  a 
beneficiary,  means  that  the  RDFI 
received  information,  by  whatever 
means,  of  the  death  or  incapacity  or  that 
the  RDFI  would  have  discovered  the 
death  or  incapacity  if  it  had  followed 
commercially  reasonable  business 
practices. 

(c)  Agency  means  any  department, 
agency,  or  instrumentality  of  the  Federal 
Government,  or  a  corporation  owned  or 
controlled  by  the  Federal  Government. 
The  term  agency  does  not  include  a 
Federal  Reserve  Bank. 

(d)  Applicable  ACH  Rules  means  the 
ACH  Rules  published  in  the  "1997  ACH 
Rules,"  including  all  rule  changes 
published  therein  with  an  effective  date 
on  or  before  September  19, 1997,  except: 

(1)  ACH  Rule  1.1  (limiting  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association); 

(2)  ACH  Rule  1.2.2  (governing  claims 
for  compensation); 

(3)  ACH  Rule  1.2.3  (governing  the 
arbitration  of  disputes); 

(4)  ACH  Rules  2.2.1.8;  2.6;  and  4.7 
(governing  the  reclamation  of  benefit 
payments); 

(5)  ACH  Rule  8.3  and  Appendix  Two 
(requiring  that  a  credit  entry  be 
originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 


entry — see  definition  of  "Effective  Entry 
Date"  in  Appendix  Two). 

(e)  Authorized  payment  agent  means 
any  natural  person  or  entity  that  is 
appointed  or  otherwise  selected  as  a 
representative  payee  or  fiduciary,  tmder 
regulations  of  the  Railroad  Retirement 
Board,  the  Social  Security 
Administration,  the  Department  of 
Veterans  Affiairs,  or  other  agency  making 
benefit  payments,  to  act  on  behalf  of  a 
beneficiary. 

(0  Automated  Clearing  House  or  ACH 
means  a  funds  transfier  system  governed 
by  the  ACH  Rules  which  provides  for 
the  interbank  clearing  of  electronic 
entries  for  participating  financial 
institutions. 

(g)  Beneficiary  mtana  a  natural  person 
other  than  a  recipient  who  is  entitled  to 
receive  the  benefit  of  all  or  pail  of  a 
benefit  payment. 

(h)  Benefit  payment  is  a  payment  for 
a  Federal  entitlement  program  or  for  an 
annuity,  including,  but  not  limited  to, 
payments  for  Social  Security, 
Supplemental  Seciuity  Income,  Black 
Lung,  Qvil  Service  Retirement,  Railroad 
Retirement  Board  Retirement  and 
Annuity,  Department  of  Veterans  Affairs 
Compensation  and  Pension,  and 
Woriier's  Compensation.  For  purposes 
of  §  2ia5  of  this  part,  the  term  "benefit 
payment"  shall  not  include  a  Federal 
retirement  payment. 

(i)  Federal  payment  means  any 
payment  made  by  an  agency.  The  term 
includes,  but  is  net  limited  to: 

(1)  Federal  Mrage,  salary  and 
retirement  pajrments; 

(2)  Vendor  and  expense 
reimbursement  payments; 

(3)  Benefit  (>ayments;  and 

(4)  Miscellaneous  payments, 
including  but  not  liinited  to,  interagency 
payments;  grants;  loans;  fees;  principal, 
interest,  and  other  payments  related  to 
United  States  marketable  and 
nonmarketable  securities;  overpayment 
reimbursements;  and  payments  under 
Federal  insurance  or  guarantee 
programs  for  loans. 

(jT(l)  Financial  institution  means: 
(i)  An  entity  described  in  section 
19(b)(1)(A),  excluding  sub(>aragraphs  (v) 
and  (vii),  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(1)(A)).  Under  section 
19(b)(1)(A)  of  the  Federal  Reserve  Act 
and  for  purposes  of  this  part  only,  the 
term  "depository  institution"  means: 

(A)  Any  insured  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  apply  to 
become  an  insured  bank  under  section 
5  of  such  Act  (12  U.S.C.  1815); 

(B)  Any  mutual  savings  bank  as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C  1813) 


or  any  bank  which  is  eligible  to  apply 
to  become  an  insmed  bank  under 
section  5  of  such  Act  (12  U.S.C.  1815); 

(C)  Any  savings  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  apply  to 
become  an  insured  bank  under  section 
5  of  such  Act  (12  use.  1815); 

(D)  Any  insured  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752)  or 
any  credit  union  which  is  eligible  to 
apply  to  become  an  instued  credit  union 
pursuant  to  section  201  of  such  Act  (12 
U.S.C.  1781);  or 

(E)  Any  savings  association  as  defined 
in  secticm  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  which  is 
an  insured  depository  institution  as 
defined  in  such  Act  (12  U.S.C.  1811  et 
seq.)  or  is  eligible  to  apply  to  become  an 
insured  depository  institution  under  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1811  et  seq.y,  and 

(ii)  Any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the 
International  Banking  Act.  as  amended 
(12  U.S.C  3101). 

(2)  In  this  part,  a  financial  instituticm 
may  be  refored  to  as  an  Originating 
Depository  Finanqial  Institution  (CX)FI) 
if  it  transmits  entries  to  its  ACH 
Operator  for  transmittal  to  a  Receiving 
Depository  Financial  Institution  (RIffI). 
or  it  may  be  refiBrTed  to  as  an  RDFI  if  it 
receives  entries  from  its  ACH  Operator 
for  debit  or  credit  to  the  accounts  of  its 
customers. 

(k)  Government  entry  means  an  ACH 
credit  or  debit  entry  or  entry  data 
originated  or  received  by  an  agency. 

(1)  Green  Book  means  the  manual 
issued  by  the  Swvice  which  provides 
financial  institutions  with  procedures 
and  guidelines  for  processing 
Government  entries.  The  Green  Book  is 
available  for  downloading  at  the 
Service's  web  site  at  httpi// 
www.fins.treas.gov/  or  by  calling  (202) 
874-6540,  or  writing  the  Product 
Promotion  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  401 14th  Street.  S.W.,  Room 
309,  Washington,  D.C.  20227. 

(m)  Notice  of  reclamation  means 
notice  sent  by  electronic,  paper  or  other 
means  by  the  Federal  Government  to  an 
RDFI  which  identifies  the  benefit 
payments  that  should  have  been 
returned  by  the  RDFI  because  of  the 
deeth  or  legal  incapacity  of  the  recipient 
or  death  of  the  beneficiary. 

(n)  Outstanding  total  means  the  sum 
of  all  benefit  payments  received  by  an 
RDFI  from  an  agency  after  the  death  or 
legal  incapacity  of  a  recipient  or  the 
death  of  a  beneficiary,  minus  any 


amount  cetumed  to,  or  recovered  by.  the 
Federal  Government. 

(o)  Recipient  means  a  natural  person, 
corporatiod,  or  other  public  or  private 
entity  that  is  authorized  to  receive  a 
Federal  payment  from  an  agency. 

(p)  Service  means  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

(q)  Treasury  Financial  Manual  {TFM) 
means  the  manual  issued  by  the  Service 
containing  procedures  to  be  observed  by 
all  agencies  and  Federal  Reserve  Banks 
with  respect  to  central  accounting, 
financial  reporting,  and  other  Federal 
Government- wide  fiscal  responsibilities 
of  the  Department  of  the  Treasury.  The 
TFM  is  available  for  downloading  at  the 
Service's  web  site  at  http:// 
www.fins.treas.gov/  or  by  calling  (202) 
874-9940,  or  writing  the  Directives 
Management  Branch,  Financial 
Management  Service,  Department  of  the 
Treasury,  3700  East  West  Highway, 
Room  500C.  Hyattsville,  MD  20782. 
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receives  a  Government  entry  agrees  to 
be  bound  by  this  part  and  to  comply 
with  all  instructions  and  procedures 
issued  by  the  Service  under  this  part, 
including  the  Treasury  Financial 
Manual  and  the  Green  Book. 

Sutjpart  A— Qmarsl 


f  210.3    Qoweming  Law. 

(a)  Federal  Law.  The  rights  and 
obligations  of  the  United  States  and  the 
Federal  Reserve  Banks  with  respect  to 
all  Government  entries,  and  the  rights  of 
any  person  or  recipient  against  the 
United  States  and  the  Federal  Reserve 
Biuiks  in  connection  with  any 
Government  entry,  are  governed  by  this 
part,  which  has  the  force  and  effect  of 
Federal  law. 

(b)  Incorporation  by  reference- 
applicable  ACH  Rules.  (1)  This  part 
incorporates  by  reference  the  applicable 
ACH  Rules  published  in  the  "1997  ACH 
Rules,"  including  all  rule  changes 
published  therein  with  an  effective  date 
on  or  before  September  19, 1997.  Copies 
of  the  "1997  ACH  Rules"  are  available 
fiom  the  National  Automated  Clearing 
House  Association,  607  Hemdon 
parkway.  Suite  200,  Hemdon,  Virginia 
20170.  Copies  also  are  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  N.W.,  Suite  700,  Washington, 
D.C.  20001. 

(2)  Any  amendment  to  the  applicable 
ACH  Rules  that  takes  effect  after 
September  19, 1997,  shall  not  apply  to 
Government  entries  unless  the  Service 
expressly  accepts  such  amendment  by 
publishing  notice  of  acceptance  of  the 
amendment  to  this  part  in  the  Federal 
Register.  An  amendment  to  the  ACH 
Rules  that  is  accepted  by  the  Service 
shall  apply  to  Government  entries  on 
the  effective  date  of  the  rulemaking 
specified  by  the  Service  in  the  Federal 
Register  document  expressly  accepting 
such  amendment. 

(c)  Application  of  this  part.  Any 
peraon  or  entity  that  originates  or 


S  210.4    Aumortzatlona  and  revocations  or 
aultKwfiationa. 

(a)  Requirements  for  authorization. 
Each  debit  and  credit  entry  subject  to 
this  part  shall  be  authorized  in 
accordance  with  the  applicable  ACH 
Rules  and  the  following  additional 
requirements: 

(1)  The  agency  or  the  RDFI  that 
;  accepts  the  recipient's  authorization 

shall  verify  the  identity  of  the  recipient 
and.  in  the  case  of  a  written 
authorization  requiring  the  recipient's 
signature,  the  validity  of  the  recipient's 
signattue. 

(2)  Unless  authorized  in  writing  by  an 
agency  or  similarly  authenticated,  no 
person  or  entity  shall  initiate  or  transmit 
a  debit  entry  to  that  agency. 

(b)  Terms  of  authorizations.  By 
executing  an  authorization  for  an  agency 
to  initiate  entries,  a  recipient  agrees: 

(1)  To  the  provisions  of  this  part; 

(2)  To  provide  accurate  information; 

(3)  To  verify  the  recipient's  identity  to 
the  satisfaction  of  the  RDFI  or  agency, 
whichever  has  accepted  the 
authorization; 

(4)  That  any  new  authorization 
inconsistent  with  a  previous 
authorization  shall  supersede  the 
previous  authorization;  and 

(5)  That  the  Federal  Government  may 
reverse  any  duplicate  or  erroneous  entry 
or  file  as  provided  in  §  210.6(g)  of  this 
part. 

(c)  Termination  and  revocation  of 
authorizations.  An  authmization  shall 
remain  valid  until  it  is  terminated  or 
revoked  by: 

(1)  With  respect  to  a  recipient  of 
benefit  payments,  a  change  in  the 
ownership  of  a  deposit  account  as 
reflected  in  the  deposit  account  records, 
including^thefemoval  or  addition  of  the 
name  of  a  recipient,  the  addition  of  a 
power  of  attorney,  or  any  action  which 
alters  the  interest  of  the  recipient; 

(2)  The  death  or  legal  incapacity  of  a 
recipient  of  benefit  payments  or  the 
deaUi  of  a  beneficiary; 

(3)  The  closing  of  die  recipient's 
accoimt  at  the  RDFI  by  the  recipient  or 
by  the  RDFI.  If  an  RDFI  closes  an 
account,  it  shall  provide  30  calendar 
days'  written  notice  to  the  recipient 
prior  to  closing  the  account,  except  in 
cases  of  firaud;  or 

(4)  The  RDFl's  insolvency,  closure  by 
any  state  or  Federal  regulatory  authority 


or  by  corporate  action,  or  the 
appointment  of  a  receiver,  conservator, 
or  liquidator  for  the  RDFI.  In  any  such 
event,  the  authorization  shall  remain 
valid  if  a  successor  is  named.  The 
Federal  Government  may  temporarily 
transfer  authorizations  to  a  consenting 
RDFI.  The  transfer  is  valid  until  either 
a  new  authorization  is  executed  by  the 
recipient,  or  120  calendar  days  have 
elapsed  since  the  insolvency,  closure  or 
appointment,  whichever  occurs  first. 

1210^    Account  requirements  for  benem 


(a)  Notwithstanding  ACH  Rule  2.1.2, 
an  ACH  credit  entry  representing  a 
benefit  payment  shall  be  deposited  into 
an  accoimt  at  a  financial  institution  and, 
except  as  provided  in  paragraph  (b)  of 
this  section,  such  account  shall  be  in  the 
name  of  the  recipient. 

(b)(1)  Where  an  authorized  payment 
agent  has  been  selected,  the  benefit 
payment  shall  be  deposited  into  an 
account  tiUed  in  accordance  with  the 
regulations  governing  the  authorized 
payment  agent. 

(2)  Where  a  benefit  payment  is  to  be 
deposited  into  an  investment  account 
established  through  a  securities  Inoker 
or  dealer  registered  under  the  Securities 
Act  of  1934,  such  payment  may  be 
deposited  into  an  account  in  the  name 
of  the  broker  or  dealer,  provided  the 
accoimt  and  all  associated  records  are 
structured  so  that  the  beneficiary's 
interest  is  protected  under  applicable 
Federal  or  state  deposit  insurance 
regulations. 

S  210.6    Agencies. 

Notwithstanding  ACH  Rules  2.2.3, 
2.4.5,  2.5.2,  4.2,  and  7.7.2,  agencies  shall 
be  subject  to  the  obligations  and 
liabilities  set  forth  in  this.section  in 
connection  with  Government  entries. 

(a)  Receiving  entries.  An  agency  may 
receive  ACH  debit  or  credit  entries  only 
with  the  prior  yvritten  authorization  of 
the  Service. 

(b)  Prenotifications.  An  agency,  at  its 
discretion,  may  send  a  prenotification 
prior  to  origination  of  the  first  credit 
entry  to  a  recipient.  An  agency  shall 
send  a  prmiotification  prior  to 
origination  of  the  first  debit  entry  to  an 
account. 

(c)  Liability  to  a  recipient.  An  agency 
will  be  liable  to  the  recipient  for  any 
loss  sustained  by  the  recipient  as  a 
result  of  the  agency's  failure  to  originate 
a  credit  or  debit  entry  in  accordance 
with  this  part.  The  agency's  liability 
shall  be  limited  to  the  amount  of  the 
entry(ies). 

(d)  Liability  to  an  originator.  An 
agency  will  be  liable  to  an  originator  or 
an  ODFI  for  any  loss  sustained  by  the 
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originator  or  ODH  as  a  result  of  the 
agency's  failure  to  credit  an  ACH  entry 
to  the  agency's  account  in  accordance 
with  this  part.  The  agency's  hability 
shall  be  limited  to  the  amount  of  the 
entry(ies). 

(ej  Liability  to  an  RDFI  or  ACH 
Association.  Except  as  otherwise 
provided  in  this  part,  an  agency  will  be 
liable  to  an  RDFI  for  losses  sustained  in 
processing  duplicate  or  erroneous  credit 
and  debit  entries  originated  by  the 
agency.  An  agency's  liability  shall  be 
limited  to  the  amount  of  the  entry(ie8). 
and  shall  be  reduced  by  the  amount  of 
the  loss  resulting  from  the  failure  of  the 
RDFI  to  exercise  due  diligence  and 
follow  standard  commercial  practices  in 
processing  the  entry(ies).  This  section 
does  not  apply  to  credits  received  by  an 
RDFI  after  the  death  or  legal  incapacity 
of  a  recipient  of  benefit  payments  or  the 
death  of  a  beneficiary  as  governed  by 
subpart  B.  An  agency  shall  not  be  liable 
to  any  ACH  association. 

(0  Acquittance  of  the  agency.  The 
crediting  of  the  amount  of  an  entry  to 
a  recipient's  account  shall  constitute 
full  acquittance  of  the  Federal 
Government. 

(g)  Reversals.  An  agency  may  reverse 
any  duplicate  or  erroneous  entry,  and 
the  Federal  Government  may  reverse 
any  duplicate  or  erroneous  Ble.  In 
initiating  a  reversal,  an  agency  shall 
certify  to  the  Service  that  the  reversal 
complies  with  applicable  law  related  to 
the  recovery  of  the  underlying  payment. 
An  agency  that  reverses  an  entry  shall 
indemnify  the  RDFI  as  provided  in  the 
applicable  ACH  Rules,  but  the  agency's 
liability  shall  be  limited  to  the  amount 
of  the  entry.  If  the  Federal  Government 
reverses  a  file,  the  Federal  Government 
shall  indemnify  the  RDFI  as  provided  in 
the  applicable  ACH  Rules,  but  the 
extent  of  such  liability  shall  be  limited 
to  the  amount  of  the  entries  comprising 
the  duplicate  or  erroneous  file. 
Reversals  under  this  section  shall 
comply  with  the  time  limitations  set 
forth  in  the  applicable  ACH  Rules. 


|2ia7 

(a)  Fiscal  Agents.  Each  Federal 
Reserve  Bank  serves  as  Fiscal  Agent  of 
the  Treastiry  in  carrying  out  its  duties  as 
the  Federal  Government's  ACH  Operator 
under  this  part.  As  Fiscal  Agent,  each 
Federal  Reserve  Bank  shall  be 
responsible  only  to  the  Treasury  and  not 
to  any  other  party  for  any  loss  resulting 
bom  the  Federal  Reserve  Bank's  action, 
notwithstanding  ACH  Rule  11.5  and 
Article  8  of  the  ACH  Rules.  Each 
Federal  Reserve  Bank  may  issue 
operating  circulars  not  inconsistent  with 
this  part  which  shall  be  binding  on 
financial  institutions. 


(b)  Routing  Numbers.  All  routing 
numbers  issued  by  a  Federal  Reserve 
Bank  to  an  agency  require  the  prior 
approval  of  the  Service. 

f  21 0.8    Financial  msdtutlona. 

(a)  Prenotifications.  Notwithstanding 
ACH  Rules  2.3  and  4.1.4,  upon  receipt 
of  a  prenotification  originated  by  an 
agency,  an  RDFI  shall  verify  the 
recipient's  account  number  and  at  least 
one  other  identifying  data  element 
contained  in  the  entry. 

(b)  Status  as  a  Treasury  depositary-. 
The  origination  or  receipt  of  an  entry 
subject  to  this  part  does  not  render  an 
RDFI  a  Treasury  depositary.  An  RDFI 
shall  not  advertise  itself  as  a  Treasury 
depositary  on  such  basis. 

(c)  Liability.  Notwithstanding  ACH 
Rules  2.2.3.  2.4.5,  2.5.2,  4.2,  and  7.7.2, 
if  the  Federal  Government  sustains  a 
loss  as  a  result  of  a  financial 
institution's  failure  to  handle  an  entry 
in  accordance  with  this  part,  the 
financial  institution  shall  be  liable  to 
the  Federal  Government  for  the  loss,  up 
to  the  amount  of  the  entry,  except  as 
otherwise  provided  in  this  section. 

(1)  An  ODFI  that  transmits  a  debit 
entry  to  an  agency  without  the  prior 
written  or  similarly  authenticated 
authorization  of  the  agency,  shall  be 
liable  to  the  Federal  Government  for  the 
amount  of  the  transaction,  plus  interest. 
The  Service  may  collect  such  funds 
using  procedures  established  in  the 
applicable  ACH  Rules  or  by  instructing 
a  Federal  Reserve  Bank  to  debit  the 
ODFI's  reserve  account  at  the  Federal 
Reserve  Bank  or  the  account  of  its 
designated  correspondent.  The  interest 
charge  shall  be  at  a  rate  equal  to  the 
Federal  funds  rate  plus  two  percent,  and 
shall  be  assessed  for  each  calendar  day. 
from  the  day  the  TreasuryX^neral 
Account  (TGA)  was  debited  to  the  day 
the  TGA  is  recredited  with  the  full 
amount  due. 

(2)  An  RDFI  that  accepts  an 
authorization  in  violation  of  §  210.4(a) 
shall  be  liable  to  the  Federal 
Government  for  all  credits  or  debits 
made  in  reliance  on  the  authorization. 

(d)  Acquittance  of  the  financial 
institution.  The  crediting  of  the  correct 
amount  of  an  entry  received  and 
processed  by  the  Federal  Reserve  Bank 
and  posted  to  the  TGA  shall  constitute 
full  acquittance  of  the  ODFI  for  the 
amount  of  the  entry.  Full  acquittance  of 
the  ODFI  shall  not  occur  if  the  entries 
do  not  balance,  are  incomplete,  are 
clearly  incorrect,  or  are  incapable  of 
being  processed. 


Subpart  &— Reclamation  of  BoMflt 
Payments 

f2ia9    Partlea  to  the  raclamatton. 

(a)  Agreement  of  RDFI.  An  RDH's 
acceptance  of  a  benefit  payment 
pursuant  to  this  part  shall  constitute  its 
agreement  to  this  subpart  By  accepting 
a  benefit  payment  subject  to  this  part, 
the  RDFI  authorizes  the  debiting  of  the 
Federal  Reserve  Bank  account  utilized 
by  the  RDFI  in  accordance  with  the 
provisions  of  §  210.10(e). 

(b)  The  Federal  Government.  In 
processing  reclamations  pursuant  to  this 
subpart,  the  Service  shall  act  pursuant 
to  the  direction  of  the  agency  that 
certified  the  benefit  payment(s)  being 
reclaimed. 

|2iai0    RDRIiaMllty. 

(a)  Full  liability.  An  RDFI  shall  be 
liable  to  the  Federal  Government  for  the 
total  amount  of  all  benefit  payments 
received  after  the  death  or  legal 
incapacity  of  a  recipient  or  the  death  of 
a  beneficiary  unless  the  RDFI  has  the 
right  to  limit  its  liability  under  S  210.11 
of  this  part.  An  RDFI  shall  return  any 
benefit  payments  received  after  the 
RDFI  learns  of  the  death  or  legal 
incapacity  of  a  recipient  or  the  death  of 
the  beneficiary,  regardless  of  the  maimer 
in  which  the  RDFI  discovers  such 
information.  If  the  RDFI  learns  of  the 
death  or  legal  incapacity  of  a  recipient 
or  death  of  a  beneficiary  other  than  from 
the  agency,  the  RDFI  shall  immediately 
notify  the  agency  of  the  death  or 
incapacity. 

(b)  Notice  of  Reclamation.  Upon 
receipt  of  a  notice  of  reclamation,  an 
RDFI  shall  provide  the  information 
required  by  the  notice  of  reclamation 
and  return  the  amoimt  sfwcified  in  the 
notice  of  reclamation  in  a  timely 
manner. 

(c)  Exception  to  liability  rule.  An  RDFI      i 
shall  not  be  liable  for  post-death  benefit       ^ 
payments  sent  to  a  recipient  acting  as  a 
representative  payee  or  fiduciary  on 
behalf  of  a  beneficiary,  if  the  beneficiary 
was  deceased  at  the  time  the 
authorization  was  executed  and  the 

RDFI  did  not  have  actual  or  constructive 
knowledge  of  the  death  of  the 
beneficiary. 

(d)  Time  limits.  An  agency  may 
initiate  a  reclamation  within  120 
calendar  days  after  the  date  that  the 
agency  receives  notice  of  the  death  or 
legal  incapacity  of  a  recipient  or  death 
of  a  beneficiary.  An  agency  shall  not 
reclaim  any  post-death  or  post- 
incapacity  payment(s)  made  more  than 
six  years  prior  to  the  most  recent 
payment  made  by  the  agency  to  the 
recipient's  accoimt;  provided,  however, 
that  if  the  amoimt  in  the  account  at  the 


time  the  RDFI  receives  the  notice  of 
reclamation  exceeds  the  total  amoimt  of 
all  pajonents  made  by  the  agency  during 
such  six-year  period,  this  limitation 
shall  not  apply  and  the  RDFI  shall  be 
liable  for  the  total  amount  of  all 
payments  made,  up  to  the  amount  in  the 
account  at  the  time  the  RDFI  receives 
■the  notice  of  reclamation. 

(e)  Debit  ofRDH's  account.  If  an  RDFI 
does  not  return  the  full  amount  of  the 
outstanding  total  or  any  other  amount 
for  which  the  RDFI  is  liable  under  this 
subpart  in  a  timely  manner,  the  Federal 
Government  will  collect  the  amount 
outstanding  by  instructing  the 
appropriate  Federal  Reserve  Bank  to 
debit  the  reserve  account  utilized  by  the 
RDH.  The  Federal  Reserve  Bank  will 
provide  advice  of  the  debit  to  the  RDFI. 

f  210.11    Umited  liability. 

(a)  Right  to  limit  its  liability.  If  an 
RDFI  does  not  have  actual  or 
constructive  knowledge  of  the  death  or 
legal  incapacity  of  a  recipient  or  the 
death  of  a  beneficiary  at  the  time  it 
receives  one  or  more  benefit  payments 
on  behalf  of  the  recipient,  the  RDFI's 
liability  to  the  agency  for  those 
payments  shall  be  limited  to: 

(1)  An  amount  equal  to: 

(i)  The  amoimt  in  the  account  at  the  * 
time  the  RDFI  receives  the  notice  of 
reclamation,  plus  any  additional  benefit 
payments  made  to  the  account  by  the 
agency  before  the  RDFI  responds  in  full 
to  the  notice  of  reclamation,  or 

(ii)  the  outstanding  total,  whichever  is 
less;  plus 

(2)  If  the  agency  is  unable  to  collect 
the  entire  outstanding  total,  an 
additional  amount  equal  to: 

(i)  The  benefit  payments  received  by 
the  RDFI  fivm  the  agency  within  45 
days  after  the  death  or  legal  incapacity 
of  the  recipient  or  death  of  the 
beneficiary,  or 

(ii)  The  balance  of  the  outstanding 
total,  whichever  is  less. 

(b)  Qualification  for  limited  liability. 
In  order  to  limit  its  liability  as  provided 
in  this  section,  an  RDFI  shall: 

(1)  Certify  that  at  the  time  the  benefit 
payments  were  credited  to  or 
withdrawn  &t>m  the  account,  the  RDFI 
had  no  actual  or  constructive  knowledge 
of  the  death  or  legal  incapacity  of  the 
recipient  or  death  of  the  beneficiary; 


(2)  Certify  the  date  the  RDH  first  had 
information  of  the  death  or  legal 
incapacity  of  the  recipient  or  death  of 
.  the  beneficiary,  even  if  such  information 
was  obtained  first  through  notice 
received  from  the  agency; 

(3)(i)  Provide  the  name,  address  and 
any  other  relevant  information  of  the~ 
following  person(s): 

(A)  Co-owner(s)  of  the  recipient's 
account; 

(B)  Other  person(s)  authorized  to  . 
withdraw  funds  from  the  recipient's 
account;  and 

(C)  Person{s)  who  withdrew  funds 
from  the  recipient's  account  after  the 
death  or  legal  incapacity  of  the  recipient 
or  death  of  the  beneficiary. 

(ii)  If  persons  are  not  identified  for 
any  of  these  subcategories,  the  RDFI 
must  certify  that  no  such  information  is 
available  and  why  no  such  information 
is  available;  and 

(4)  fully  complete  all  certifications  on 
the  notice  of  reclamation  and  comply 
with  the  requirements  of  this  part. 

(c)  Payment  of  limited  liability 
amount.  If  the  RDFI  qualifies  for  limited 
liability  under  this  subpart,  it  shall 
immediately  return  to  the  Federal 
Government  the  amount  specified  in 
§  210.11(a)(1).  The  agency  will  then 
attempt  to  collect  the  amount  of  the 
outstanding  total  not  returned  by  the 
RDFI.  If  the  agency  is  unable  to  collect 
that  amount,  the  Federal  Government 
will  instruct  the  appropriate  Federal 
Reserve  Bank  to  debit  the  reserve 
account  utilized  by  the  RDFI  at  that 
Federal  Reserve  Bank  for  the  amount 
specified  in  §  210.11(a)(2). 

(d)  Forfeiture  ofri^ts.  An  RDFI  that 
fails  to  comply  with  any  provision  of 
this  subpart  in  a  timely  and  accurate 
manner,  including  but  not  limited  to  the 
certification  requirements  at  §  210.11(b) 
and  the  notice  requirements  at  §  210.13, 
shall  be  deemed  to  have  forfeited  its 
right  to  limit  its  liability  under  this 
subpart  and  shall  be  liable  to  the  agency 
for  the  amount  of  the  benefit  payments 
at  issue. 

f  210.12    RDFI's  rigtits  of  recovery. 

(a)  Afa»ers  between  the  RDFI  and  its 
customer.  This  subpart  does  not 
authorize  or  direct  an  RDFI  to  debit  or 
otherwise  affect  the  account  of  a 
recipient.  Nothing  in  this  subpart  shall 


be  construed  to  affect  the  right  an  RDFI 
has  under  state  law  or  the  RDFI's 
contract  with  a  recipient  to  recover  any 
amount  from  the  recipient's  account. 

(b)  Liability  unaffected.  The  liabihty 
of  the  RDFI  under  this  subpart  is  not 
affected  by  actions  taken  by  the  RDFI  to 
recover  any  portion  of  the  outstanding 
total  from  any  party. 

S  210.13    Notice  to  eccountovMtera. 

Provision  of  notice  by  RDFI.  Upon 
receipt  by  an  RDFI  of  a  notice  of 
reclamation,  the  RDFI  immediately  shall 
mail  to  the  last  known  address  of  the 
account  owner(s)  or  otherwise  provide 
to  the  account  owner(s)  a  copy  of  any 
notice  required  by  the  Service  to  be 
provided  to  account  owners  as  specified 
in  the  Green  Book.  Proof  that  this  notice 
was  sent  may  be  required  by  the 
Service. 

S  210.14    Erroneoua  daeth  Information. 

(a)  Notification  of  error  to  the  agency. 
If.  after  the  RDFI  responds  fully  to  the 
notice  of  reclamation,  the  RDFI  learns 
that  the  recipient  or  beneficiary  is  not 
dead  or  legally  incapacitated  or  that  the 
date  of  death  is  incorrect,  the  RDFI  shall 
inform  the  agency  that  certified  the 
underlying  payment(s)  and  directed  the 
Service  to  reclaim  of  the  funds  in 
dispute. 

(b)  Resolution  of  dispute.  The  agency 
that  certified  the  underlying  payment(s) 
and  directed  the  Service  to  reclaim  the 
funds  will  attempt  to  resolve  the  dispute 
with  the  RDFI  in  a  timely  maimer.  If  the 
agency  determines  that  the  reclamation 
was  improper,  in  whole  or  in  part,  the 
agency  shall  notify  the  RDFI  and  shall 
return  the  amount  of  the  improperly 
reclaimed  funds  to  the  RDFI.  Upon 
certification  by  the  agency  of  an 
improper  reclamation,  the  Service  may 
instruct  the  appropriate  Federal  Reserve 
Bank  to  credit  the  reserve  account 
utilized  by  the  RDFI  at  the  Federal 
Reserve  Bank  in  the  amount  of  the 
improperly  reclaimed  funds. 

Dated:  January  23. 1998. 
Richard  L.  Gregg, 
Acting  Commissioner. 
[PR  Doc.  98-2042  Filed  1-30-98;  8:45  am) 
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13 _ (869-032-00036-1) 23X0  Jan.  1.  1997 


UPmtK 

J-59  

(869-032-00037-9)  .... 

.     44X0 

60-139 

(869-032-00038-7) .... 

.     38X0 

140-199 

(869-032-00039-6).... 

.     16X0 

200-1199 

(869-032-0004^9)  .... 

.     30X0 

1200-End 

(869O32-00041-7)  „. 

.     21X0 

181 
0-299  .... 
300-799  . 
80e^nd 


,(869^032-00042-6) 2IXQ 

(869O32O0043-3) 32X0 

.  (86M)3»O004«-l) 22X0 


181 

0-999  

100O«id 


(869-03^000460) 30X0 

(869-032-00046-8) 34X0 


171 

1-199  .... 
200-239. 
240-End 


181 
1-399  .... 
400-End 


(869^)32-00048-4) 21X0 

.  (869-032O0049-3 32X0 

.(869-032-00050-6) 40X0 

.  (86M)32-0005M) 46X0 

.  (869^)3200052-2) ......  14X0 


101 

1-MO  

141-199  .„ 
200-End  .. 

20  Parte: 
1-399  ....„ 
400^499  .„ 
S004nd  „ 


21 

1-99 - 

100-169  .- 
170-199  ... 
200-299  ... 
30O-499_. 
SOO-699... 
600-799  ._ 
800-1299. 
1300-End. 

22  Parte: 

1-299 

300^nd 


(869-032-00053-1). 

(86^032-00054-9) 

(86^032-00066-7) 

.(869-032-00066-5) 
.(8«9^O3»)0057-3) 
.(86M32-00068-1) 

.(869^)3^00069-0) 
.(869'03»l0060-3) 
.(869O32O0061-1) 
.(869^032-00062-0) 
.(869^)3^00063-8) 
.(86H)3^00064-6) 
.(869032-00066^ 
.  (869O3»O0066^ 
.  (869O32-00067-1) 

.(869O32-00068-9) 
.  (B«N)32-00069-7) 


33X0 
30X0 
16X0 

26X0 


42X0 

21X0 
27X0 
28X0 

9X0 
50X0 
28X0 

9X0 
31X0 
13X0 

42X0 
31X0 


241 

O-W  

200^99  ... 
5tHr^^y  ... 
700-1699 
I7004nd 


Jaa  1.1997 
Jaa  1.1997 
Jaa  1.1997 
Jaa  1.1997 
Jaa  1. 1997 

Jaa  1, 1997 
Joa  1. 1997 
Jaa  1.1997 

Jaa  1, 1997 
Jaa),  1997 

Apr.  1, 1997 
Apr.  1,  1997 
Apr.  1, 1997 

Apr.  1.  1997 
Apr.  1, 1997 

Apr.  1. 1997 
Apr.  1. 1997 
Apr.  1. 1997 

Apr.  1, 1997 
Apr.  1. 1997 
Apr.  1. 1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1,  1997 
Apr.  1. 1997 
Apr.  1, 1997 
Apr.  I,  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  1,  1997 


.(86MB2-0007O-1) 26X0  Apr.  I.  1997 

.  (86HQ»B07l-9) 32X0  Apr.  1. 1997 

.(869-O3»l007»-7)„....  29X0  Apr.  1,  1997 

(869^032-00073-5) 18X0  Apr.  1,  1997 

.(869^l3»10074-3) 42X0  Apr.  1. 1997 

.  (869O3»l0075-l) 18X0  Apr.  1.  1997 

.  (869-O32-00076-O) 42.00  Apr.  1.  1997 


fflX-1-1.60 (869O32-00077-8) 21X0  Apr.  1,  1997 

Sf  1.61-1.169 (869^)32-00078-6) 44X0  Apr.  1,  1997 

S§  1170-1 JOO (86W»32O0079^ 31X0  Apr.  1.  1997 

it  1  JOl-l  >400 (86^032-OOOOO-B) 22X0  Apr.  1 ,  1997 

M  1^1-I>I40 (869-032O0081-6) 39X0  Apr.  1.  1997 

§}  1^1-1-500 (869-O32-O0O82-4)  22X0  Apr.  1,  1997 

§S  1.501-lMI (86»O3»)0083-2) 28X0  Apr.  I,  1997 

§S  1^1-1X50 (869O32-00064-1) 33X0  Apr.  1,  1997 

§§1X51-1.907 „...  (869-032-00085-9) 34X0  Apr.  1,  1997 

§§  1.908-1.1000 (8M-032-00066-7) 34X0  Apr.  1,  1997 

§§1.1001-1.1400 (869-032-00087-5) 35X0  Apr.  1,  1997 

§§1.1401-End (869-032-00088-3) 45X0  Apr.  1,  1997 

2-29 (86W)32O0089-l) 36X0  Apr.  1.  1997 

30-39 (869^)32-00090-5) 25X0  Apr.  1, 1997 

40^  (869-032-00091-3) 17X0  Apr.  1.  1997 

50-299 (869-032-00092-1) 18X0  Apr.  1,  1997 

300^499 (86^032-000930) 33X0  Apr.  1.  1997 

500-599 (86Ht32-00094O) 6X0  «  Apr.  1,  1990 

600-End  (869O32-00095-3) 9JS0  Apr.  1,  1997 

27  Parts: 

1-199  .'. 


36X0 
30X0 

27X0 
12X0 
41X0 
21X0 


TWe 

200*x»  „....  (86^032-00097-2) 

28  Parts: 

1-42  — (869-032O0098-1) 

43-end (869-032O0099-9) 

29  Parts: 

0-99 (869-032-00100-5) 

100^499 (86^032-OOtOM) 

500-899 (869-032-00102-2) 

900-1899 (869O32-00103-1) 

1900-1910  (§§1900  to 

1910.999) (869-032-00104-9) , 

1910  (§§1910.1000  to 

and) (669-032-00106-7) . 

1911-1925 (869-032-00106-5) . 

1926 (869^)32-00107-3) . 

1927-End (669-032-00108-1) . 

30  Parts: 

1-199  (66H)32-00109O)  . 

200-699  .„ (669-032-00110-3)  . 

70O«)d  (869-032-00111-1). 

31  Parts: 

0-199  (669-032-00112-0)  . 

20O<nd  (669-032-00113-8) . 

32  Parts: 

1-39.  Vol.  I 15X0 

1-39.  Vol.  II 19X0 

1-39.  Vol.  Ill 18X0 


17X0       Apr.  1,  1997 


29X0 
19X0 
31X0 
40X0 

33X0 
28X0 
32X0 

20X0 
42X0 


1-190  ....„ (669-032-00114-6) 

191-399 (669-032^)01 15-4) 

400-629 (669-03^00116-2) 

630-699 (669-03M0117-1) 

700-799 (669^)32-00118-9) 

600-End  (669032-001 19-7) 


1-124  (869O32-00120-1) 

126-199 (869-032-00121-9) 

20O-€nd  (869O32-00122-7) 

34  Parts: 

1-299  (869-03»)0123-6) 

300-399 (669-032-00124-3) 

400-End  (669-032-00128-1) 

35 „ (669-032^)0126-0)  , 

36  Parts 

1-199  (669-032-00127-8)  . 

200-299 „  (869-032-00128-6)  . 

300-End  (669-032-00129^4) . 

37 (869-032-00130-8) . 


42X0 
51X0 
33.00 
22X0 
26X0 
27X0 

27.00 
36X0 
31.00 

28X0 
27X0 
44X0 

15X0 

20X0 
21X0 
34X0 

27.00 


34X0 
36X0 


0-17  (669-O32-00131-6) .. 

18-€nd (669-032^)0132-4)  .. 

88 (669-O32-00133-2) .. 

40  Parts: 

1-49 „..  (869-032-00134-1) 31X0 

50-51 (669-03240135-9) 23X0 

52  (52X1-62.1016) (669-032-00136-7) 27X0 

52  (52.1019-End) (869-032-00137-6) 32X0 

14X0 
52X0 
19X0 
57X0 
35.00 
32X0 
50X0 
40X0 


.  (869-03»X1096-4) 48X0        Apr.  I,  1997 


53-69  (869-032-00138-3) 

60  (669^)3200139^1) 

61-62  (669-032-00140-5) 

63-71  (669^)32-00141-3) 

72-80  (669-032-00142-1) 

61-85 (669-032-00143-0) 

86  „ (869-032-00144-8) 

87-136 (869-032-00146-6) 

136-149 (669^)32-00146^) 35X0 

150-189 (869-O32-00147-2) 32.00 

190-259 „„:.  (669-032-00148-1) 22X0 

260-266 „..  (669-032-00149-9) 29.00 

.266-299 (669-032-0015O-2) 24X0 


July  1,  1997 
July  1. 1997 

July  1.1997 
July  1. 1997 
July  1,  1997 
Jiiy  1. 1997 


43X0        July  1,  1997 


July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1. 1997 

July  1,  1997 
July  1, 1997 
July  1,1997 

July  1,  1997 
July  1,  1997 

2July  1,  1984 
2July  1, 1984 
2July  1,  1984 
July  1.  1997 
July  1, 1997 
July  1, 1997 
July  1.  1997 
July  I,  1997 
July  1, 1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 

JiJy  1.  1997 
July  1,  1997 


23X0        July  1.  1997 


July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1. 1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
•July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 


IMS 

300-399 (869-032-00151-1) 27X0 

400^424 (669-032O0152-9) 33X0 

425-699 (669-032-00153-7) 40X0 

700-789 (869-032-00154-5) 38X0 

790-End  (869-03M)0155-3) 19X0 


41  < 

1, 1-1  to  1-10 

1, 1-11  to  Appendix,  2  (2  Reserved) 

3-6 

8  „ 

9 

10-17 „ „  _ 

18,  Vol  I.  Poite 'w  7.™..!"!""!....!'." 

18,  Vol «.  Ports  6-19 

18.  Vol  M,  Ports  2tW2 

19-100 


13X0 

13X0 

14X0 

6X0 

.™ 4i0 

13X0 

13X0 

13X0 

13X0 

13X0 

1-WO  — . — (669-032-00156-1) 14X0 

101  „ (669-032-00157-0) 36X0 

1Q2-200 .....  (86943»IOI58-6) 17.00 

201-End  (869-032-00159^ 15X0 


32X0 
35X0 
50X0 

30X0 
50X0 


42 

1-399  (669-032-O0160-0) 

400-429 (669-O32-0016I-6) 

430-End  „ „. (869-032-00162-6) 

1-999  (669-028-00166-1)- 

lOOO^nd  (669-032-00164-2) 


.(669-028-00168-8) 31X0 


30.00 
18.00 
29X0 
39X0 

26X0 
21X0 
11X0 
26X0 
15X0 
20X0 
22X0 
21X0 
17X0 


46Psrts: 

1-199  (869-032-00166-9) 

200^199 (669-032-00167-7) 

500-1199 (869-032-00168-5) 

•1200-End  (869-O32-00169-3)  . 

48  Parts: 

1-40 (869-028-00173-4)  . 

41-69  (669-028-00174-2)  . 

70-89  (669-032-00172-3) . 

90-139 (669-028-00176-9)  . 

•140-155  (669-032-00174-0)  . 

156-165 (669-032-00175-8)  . 

166-199 (669^)28-00179^3)  . 

200^499 (669-032-00177-4)  . 

500-End  „ (869-032001 78-2)  . 

0-19 (869-028O0162-3) 35X0 

20-39  ™ (869-032-0018(M) 27.00 

•40-69 (669-032-00181-2) 23X0 

70-79  (669-032-00182-1) 33.00 

80-€nd  (869-028-00186-6) 39X0 

in  rhunprs 

1  (Ports  1-51)  (669-028^)0187-4) 45X0 

1  (Ports.52-99)  (669-032-00185-5) 29X0 

2  (Parts  201-299) (669-032-00166-3) 35X0 

3^ (669028-00191-2) 30X0 

7-14 (869-032-00168-0) 32X0 

15-28  „ (869-028-00193-9) 38.00 

29-End  (869-028-00194-7) 25X0 

49Pwts: 

1-99 (869-032O0191-0)  .. 

100-185 (669-026-00196-3)  .. 

166-199 (869-032-0019>6)  .. 

•200-399  (669-032^)0194-4)  .. 

400-999 (669-028-00199-8)  .. 

1000-1199 (8W-028-00200-5) .. 

120O*id (669-028-00201-3)  .. 


50 

1-199  (869-026-00202-1) 

200-599 (669^)28-00203-0) 

600-End  (86^028-00204-8) 

CHI  Index  and  Findings 
Aids (669O32-00047-6) 


31X0 
50.00 

nxo 

43X0 
49X0 
23X0 
15.00 

34X0 
22.00 
26X0 


July  1.  1997 
sjulyl,  1996 
July  1, 1997 
Juty  1, 1997 
July  1, 1997 


July  1. 
Julyl, 
July  1. 
J»*yi. 
JUyi. 
JKyi. 


1984 
1984 
1984 
1984 
1984 
1984 


Julyl.  1984 
July  I,  1984 
Julyl.  1984 
Julyl,  1984 
July  1,1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1.  1996 
Oct.  1.  1997 

CM.  1.  1996 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
<5cf.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  I,  1996 


Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  I,  1996 

Oct.  1,  1997 
Oct.  1.  1996 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 


45X0   Jan.  1.  1997 
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TMIs  Stock  Nuntar  Price       Rsvialon  DMs 

Convl»t«1998CFRief 951.00  1998  ' 

IMicrofich*  CFR  Edihon 

Subscription  (moited  as  issued)  247.00  1998 

Individual  copws -. — \J0O  1998 

Comptote  s«t  (one-tmne  maing) — 247X10  1997 

CofnpM*  set  (one-tvne  maing) 264J)0  1996 

■  BccouM  FiHt  3  a  an  annual  compiolion.  Km  volume  and  oi  piMiout  volumt* 
shauk)  b*  wlontd  at  o  pw  monant  t«(tf*nc«  touic*.  • 

'Tlw  Aiy  1.  I9«S  edttKyi  of  -U  CFR  tartt  t-I»9  conlaint  o  not*  only  lot 
tats  t-99  incluiiv*.  Fa  m*  u  text  of  ttw  0«f«n»  AcquHMion  Bagiiolioni 
in  tats  1-39.  conttit  m*  tt»M  cn  volunws  is«Md  a>  of  July  I.  1964,  containing 

IttOM  PStS. 

>Ttw  Jiiy  1.  )9a6  flOtion  of  41  CFR  Chaptm  I-IOO  contains  a  not*  only  - 

for  Crnplars  I  to  49  rciusM*.  For  Itw  lul  tvit  of  procurement  regukHiorv 
n  CAoptars  I  to  49,  consult  ttw  eleven  CFR  volumes  issued  as  of  July  I, 
I9S4  contonng  those  ctnpters. 

'No  amencknenb  to  ttw  volume  were  promulgaled  dung  Itie  period  Apr. 
I.  1990  to  Mai  31.  1997.  Ttw  CFR  volume  issued  Apri  1.  1990.  should  be 
leKmed. 

^No  amer>dmenls  to  ftvs  volume  were  promulgaled  durir^  ttw  period  JtJy 
I.  1996  to  June  X,  1997.  The  voMne  issued  Jiiy  I.  1996.  tftould  be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-FEBRUARY  1998 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


Date  of  fr 
pubucaton 


February  2 


February  3 


February  4 


February  5 


February  6 


February  9 


February  10 


February  1 1 


February  12 


February  13 


February  17 


February  18 


February  19 


February  20 


February  23 


February  24 


Fet>ruary25 
February  26 
February  27 


15  DAYS  AFTER 
PUBLICATION 


February  17 


February  18 


February  19 


February  20 


February  23 


February  24 


February  25 


February  26 


February  27 


March  2 


March  4 


March  5 


March  6 


March  9 


March  10 


March  11 


March  12 
March  13 
March  16 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


30  DAYS  AFTER 
PUeUCATKM 


March  4 


March  5 


March  6 


March  9 


March  9 


March  11 


March  12 


March  13 


March  16 


March  16 


March  19 


March  20 


March  23 


March  23 


March  25 


March  26 


March  27 
March  30 
March  30 


45  DAYS  AFTER 
PUBUCATON 


March  19 


March  20 


March  23 


March  23 


March  23 


March  26 


March  27 


March  30 


March  30 


March  30 


April  3 


April  6 


April  6 


April  6 


April  9 


April  10 


April13 
April  13 
April  13 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


60  DAYS  AFTER 

PUBUCATON 


April  3 


April  6 


April  6 


April  6 


April  7 


April  10 


April13 


April  13 


ApriM3 


April  14 


April  20 


April  20 


April  20 


April  21 


April  24 


April  27 


April  27 
April  27 
April  28 


90  DAYS  AFTER 
njBUCATON 


May  4 


May  4 


Mays 


May  6 


May  7 


May  11 


May  11 


May  12 


May  13 


May  14 


May  18 


May  19 


May  20 


May  21 


May  26 


May  26 


May  26 
May  27 
May  28 


INFORMATION  ABOUT  TIC  8UPB«NrTCM»ITOP  DOCU^ 

KwmwIwBtociVMtTOvrawwriBoliMMidkMpBfoodlliiacaMBiiif.  To  keep  our  subscription 

prices  down,  the  OovgniiiieotPrialingOCS(»nuib  each  subscriber  ow/yow^ 

kan  when  you  wm  fet  your  renewal  Dotkx  by  checldng  the  number  that  foUows  month/ye^ 

the  top  line  of  your  label  as  xAoNvi  in  iMs  exmryife: 


A  renewal  notice  will  be 
sent  apfwoximately  90  days 

itkci 


A  renewal  notice  will  be 
sent  approximately  90  days 

ithci 


«•••••••«•••••••••••••••••••••••• •••••••••••••^ 


•••••••••• 


AFK     8MrrH212J/ 

JCnt  SMJTB        / 
t  212  MAIN  STRBfT 
i  rOMSTVILLB  1^  20747 


DEC97RI 


»••••••••••••■••••••••••••••••••••••■•••••••••/  •••••••••• 


AFKDO     SMrrH212J 
JOHN  SMITH 
212  MAIM  STREET 
POflESTVILLB  MD  20747 


DEC97R1 


Tb  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 

If  your  subacription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
g„p>ri«»«.Vit  of  pncnm#.ii».  Wf  yhinjtn^,  HT  lft4fl2-^72  with  thc  ptopcr  remittance.  Your  service 

will  be 


j^am^ymfidnm:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supeiwlendent  of  Documents.  Attn:  Chief  .  Mail  List  Bmch.  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 
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lb 


Please  use  the  order  form  provided  below. 


of  Dooianania  Subacrlpllon  (Mir  Fom 


DYES, 


emsr  my  subscitpliona  aa  fdows: 


Chargt  your  ordm. 

M'tEatyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscriptions  to 

The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or 


CNyi8Ma.2|poode 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  parson  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  OfTice  of  the  Federal  Register. 
WHAT:     Free  public  brienngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents.  ( 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

February  17,  1998  at  9:00  am. 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street  NW.. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


Federal  Register 

Vol.  63,  No.  22 

Tuesday,  February  3,  1998 


Agricultural  Marketing  Service 

PnOPOSEO  RULES 

Onions,  imported,  and  onions  grown  in — 
Idaho  and  Oregon,  5472-5474 

Agriculture  Department 

See  Agiicultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  and  Consumer  Service 
See  Forest  Service 

See  National  Agricultural  Statistics  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Utilities  Service 

Architectural  and  Transportation  Barriers  Compliance 
Board 

RULES 

Telecommimications  Act  of  1996;  implementation: 
Accessibility,  usability,  and  compatibility  of  equipment 

and  customer  premises  equipment:  guidelines,  5608- 

5641 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Childhood  lead  poisoning  prevention  program  and  blood 
levels  in  children  surveillance;  State  and  commimity- 
based,  5548-5555 
Human  immunodeficiency  virus  (HIV) — 
STD  treatment  for  HIV  prevention;  feasibility 
demonstration  projects.  5555-5562 
Mine  Safety  and  Health  Act: 
Mine  shifl  atmospheric  conditions;  respirable  dust 

sample;  finding;  correction  and  republication,  5664- 
5687 
Vaccine  information  materials;  diphtheria,  tetanus,  and 
pertussis  (DTP/DTaP/DT);  correction,  5562 

Coast  Guard 

RULES 

Drawbridge  operations:  " 

Black  River,  5458 

Upper  Mississippi  River.  5456-5458 
Ports  and  waterways  safety: 

Vessels  bound  for  ports  and  places  in  U.S.;  international 
safety  management  code  certification  status; 
correction,  5458 
Regattas  and  marine  parades: 

Gasparilla  Marine  Parade.  5455-5456 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Merchant  Marine  Personnel  Advisory  Committee,  5601 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Cantor  Financial  Futures  Exchange — 
U.S.  Treasury  bonds;  two-year,  five-year,  and  10-year 
notes,  5505-5506 
Meetings:  Sunshine  Act,  5506 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5495-5496 

Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Part  45  rewrite;  meeting,  5714 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5506-5507 
Submission  for  OMB  review;  comment  request,  5507- 
5508 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request.  5547- 
5548 
Meetings: 
Historical  Records  Declassification  Advisory  Panel.  5508 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5508-5509 
Submission  for  OMB  review;  comment  request.  5509 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin.  5459-5464 
PROPOSED  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Unacceptable  substitutes  for  ozone-depleting 
substances;  hst,  5491-5494 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan.  5489-5490 
West  Virginia.  5483-5489 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  5515- 
5517 
Meetings: 

Toxic  release  inventory  reporting  form.  5517-5518 
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Equal  Employment  Opportunity  Commission 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Immigration-Related  Unfair  Employment  Practices, 
Special  Counsel:  agreement  with  DOJ,  5518-5521 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
High  performance  computers;  export  and  reexport 
requirements,  5448-5451 
NOTICES 
Meetings: 
Materials  Processing  Equipment  Technical  Advisory 
Committee,  5500-5501 

Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  5447-5448 

NOTICES 

Exemption  petitions;  summary  and  disposition,  5601-5603 

Federal  Communicationa  Commisaion 

RULES 

Radio  stations;  table  of  assignments: 

Texas,  5464 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5521-5522 
Common  carrier  services: 

Local  multipoint  distribution  services — 
Auction  of  986  licenses;  minimum  opening  bids  or 
reserve  prices,  5522-5540 
Meetings: 

North  American  Numbering  Council,  5540 

Federal  Energy  Regulatory  Commission 

RULES 

Freedom  of  Information  Act;  implementation:,  5452-5455 
NOTICES 

Environmental  compliance  and  environmental  report 

preparation  training  courses,  5513 
Environmental  statements:  availability,  etc.: 

Algonquin  Gas  Transmission  Co..  5513-5515 

Sayles  Hydro  Associates,  5515 
Meetings: 

Hydropower  licensing  program;  public  outreach.  5515 
Applications,  hearings,  determinations,  etc.: 

Arkansas  Oklahoma  Gas  Corp.,  5509-5510 

CNG  Transmission  Corp..  5510 

Consolidated  Edison  Co.  of  New  York.  Inc.  5510 

KN  Interstate  Gas  Transmission  Co..  5510-5511 

Mississippi  River  Transmission  Corp.,  5511 

New  England  Power  Co.,  5511 

Northeast  Utilities  Service  Co.,  5511 

PPAL.  Inc..  5511-5512 

Public  Service  Co.  of  New  Mexico.  5512 

Tennessee  Gas  Pipeline  Co..  5512-5513 

Federal  Higtiway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Madison  County  et  al..  MO.  5603 


Meetings: 
National  Intelligent  Transportation  Systems  architecture 
consistency,  5603-5604 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  5540-5541 
Formations,  acquisitions,  and  mergers;  5541 
Permissible  nonbanking  activities.  5541-5542 

Meetings;  Sunshine  Act.  5542 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 

5542-5545 
Prohibited  trade  practices: 

Cablevision  Systems  Corp..  5545-5546 

S.C.  Johnson  &  Son.  Inc..  5546-5547 

Financial  Management  Service 

See  Fiscal  Service 

Fiacal  Service 

RULES 

Treasury  tax  and  loan  depositories  and  payment  of  Federal 
taxes: 
Electronic  Federal  Tax  Payment  System  operation; 
financial  institutions  and  Federal  Reserve  Banks. 
5644-5657 

Fish  and  Wlldlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Pawnee  montane  skipper.  5567-5568 
Endangered  and  threatened  species  permit  applications, 

5567 
Grants  and  cooperative  agreements;  availability,  etc.: 
North  American  Wetlands  Conservation  Council — 
Small  grants  proposals  request.  5568-5569 

Food  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  5496-5497 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Anti-Infective  Drugs  Advisory  Committee,  5562 
Drug  Abuse  Advisory  Committee.  5562-5563 

Forest  Service 

NOTICES 
Meetings: 
Western  Washington  Cascades  Province  Interagency 
Executive  Committee  Advisory  Committee.  5497 

General  Servicea  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Part  45  rewrite;  meeting.  5714 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  5547- 
5548 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Indian  reservations — 
Single  family  mortgages  under  section  248  of  National 
Housing  Act;  auOiority  to  insure  suspension,  5660- 
5661 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

Finland,  5501 
Forged  stainless  steel  flanges  from — 
India,  5501-5503 
Applications,  hearings,  determinations,  etc.: 
Georgia  Institute  of  Technology  et  al.,  5503-5504 
Purdue  University  et  al.,  5504 

Justice  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Immigration-Related  Unfair  Employment  Practices, 
Special  Counsel;  agreement  with  EEOC,  5518-5521 

L^bor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Maruigement  Bureau  ^ 

NOTICES 

Environmental  statements;  notice  of  intent: 

Carbon  County  et  al.,  UT;  national  gas  development,  5569 
Fire  management  and  suppression  activities: 

Oregon  and  Washington.  5569-5570 
Meetings: 

Oregon  Trail  Interpretive  Center  Advisory  Board.  5570- 
5571 

Southwest  Resource  Advisory  Council.  5571 
Survey  plat  filings: 

New  Mexico.  5571 

Mine  Safety  and  Health  Administration 

NOTICES 

Mine  Safety  and  Health  Act: 
Mine  shift  atmospheric  conditions;  respirable  dust 

sample;  finding;  correction  and  republication.  5664- 
5687 
Respirable  coal  mine  dust;  standard  noncompliance 
determinations;  correction  and  republication.  5687- 
5712 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Part  45  rewrite;  meeting.  5714 


NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  5547- 
5548 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5497-5499 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 
Orion  Bus  Industries  Inc..  5604 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

5563 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  5563-5564 
National  Institute  of  Environmental  Health  Sciences, 

5564 
National  Institute  of  Neurological  Disorders  and  Stroke, 

5564 
Scientific  Review  Center  special  emphasis  panels,  5564- 
5565 
Patent  licenses:  non-exclusive,  exclusive,  or  partially 
exclusive: 
SmithKline  Beecham  Biologicals,  5.565 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Pacific  Fishery  Management  Council,  5504-5505 

National  Parte  Service 

NOTICES 

Concession  contract  negotiations: 
Gateway  National  Recreation  Area,  NY — 

Jamaica  Bay  District,  5571 
Filming  and  photography  in  units  of  National  Park  Service; 

procedures  and  guidance,  5572 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5573 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5572-5573 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Employee  Retirement  Income  Security  Act: 
International  Longshoremen's  and  Warehousemen's 
Union-Pacific  Maritime  Association  Pension  Plan; 
special  withdrawal  liability  rules;  approval  request. 
5573-5577 

Postal  Rate  Commission 

NOTICES 

Meetings:  Sunshine  Act,  5577 
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Postal  Service 

RULES 

International  Mail  Manual: 
Global  priority  mail  Hat  rate  box  rates.  5458-5459 

PrssMsntial  Documents 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29122;  AmdL  Na  1849] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
asof  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Air  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affiected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MTORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMBfTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FIX:)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantage  of  incorporation  by 
the  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
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the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedures 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FIXVP  NOTAM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these     * 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (z)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 


Issued  in  Washington,  DC  on  January  23, 
1998. 
Richard  O.  Gordon, 

Deputy  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Antfaority:  49  U.S.C  40103, 40113. 40120, 
44701:  49  U.S.C  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

if  •7.23,  a^aS,  97.27, 97.29, 97.31. 97.33, 
97.36    {Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL^Ps: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •  '  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

0l/9«8 

01/08/98 

IN 

TX 

TX 
lA 

hnr4 

ND 
NC 

NC 
TX 
TX 
TX 

OH 
TX 

Krwx  

Amarilto 

AmarHto  _ 

Des  Moines  

Starke  County _ 

/VmariHo  IntI 

FDC  8/0263 

FDC  8/0239 

FDC  8/0242 
FDC  8/0301 
FDC  8/0318 

FDC  8/0325 
FDC  8/0380 

FDC  8/0384 
FDC  8/0374 
FDC  8/0376 
FDC  8/0377 

FDC  8/0401 
FDC  8/0245 

VOR  OR  GPS  RWY  18.  AMDT 

1... 
NDB  OR  GPS  RWY  4,  AMDT 

01/08«8  

01/12/98  . 

Tradewind 

Des  Moines  Intl 

16... 
NDB  OR  GPS-A  AMDT  13... 
ILS  RWY  31R,  AMDT  20... 

01/13/98 

Montevideo  

Qwinner  „ 

Kenansville  

Kenansville  

Bridgeport  

Decatur  

El  Paso           

Montevideo-ChiDoewa  County  

VOR  OR  GPS  RWY  14,  MADJ 

01/13/98 

Qwinner-Rooer  Melroe  Field  

4... 
NDB  OR  GPS  RWY  34.  ORIG... 

01/15/98  . 

DuDiin  CouritY  

NDB  OR  GPS  RWY  22.  AMDT 

01/5«8  

01/15«8  

01/15/96 

Duplin  County _ 

Bridgeport  Muni  _ 

Decatur  Muni  

5... 
LOC  RWY  22.  ORIG... 
VOR/DME  RWY  17.  ORIG... 
VOR/DME  RWY  16.  AMDT  1... 

01/15/98 

El  Paso  Intl  

VOR  OR  GPS  RWY  26L,  AMDT 

01/16/98 

Cdurrtbus  

Rickentjacker  Intl 

Amarilto  Intl „ 

29A... 
ILS  RWY  23L.  ORIG... 

01/18/98  

Amarilto 

VOR  RWY  22.  ORIG... 

(FR  Doc.  98-2586  Filed  2-2-98:  8:45  am] 
■HXMQ  cooc  4eie-i>-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  740  and  742 
CDoekat  Na  960113010-8010-01] 
RIN0e94  AD6S 

Exports  of  High  Psrfbrmancs 
Computers  Undsr  Ucsnsa  Exception 
CTP 

AOENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 


f:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  by  revising  the 
requirements  for  exports  and  reexports 
of  high  performance  computers.  Tnis 
revision  implements  Sections  1211- 


1215  of  the  National  Defense 
Authorization  Act  (NDAA)  for  fiscal 
year  1998  (P.L.  105-85,  111  Stat.  1629), 
signed  by  the  President  on  November 
18, 1997. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notices  of  August  15, 
1995  (60  FR  42767),  August  14,  1996  (61 
FR  42527)  and  August  IS,  1997  (62  FR 
43629). 

DATES:  This  rule  is  effective  February  3, 
1998. 

Comments:  Comments  on  this  rule  must 
be  received  on  or  before  March  20, 1998. 

AOORESSES:  Electronic  submission  and 
status  tracking  of  the  notices  required  by 
this  rule  wrill  not  be  available  until 
February  17. 1998.  Prior  to  that  date, 
exporters  and  reexporters  may  contact 
the  Bureau  of  Export  Administration  at 


(202)  482-0899  or  (202)  482-0436.  After 
February  17.  exporters  and  reexporters 
may  contact  STELA  at  (202)  482-2752. 
Written  comments  on  this  rule  should 
be  sent  to  Hillary  Hess,  Director, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hillary  Hess.  Director,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
2440. 

SUPPlEMBfTARY  INFORMATION: 

Background 

The  National  Defense  Authorization 
Act  (NDAA)  for  FY98  contains 
provisions  regarding  exports  and 
reexports  of  high  performance 
computers.  The  NDAA  establishes 
requirements  for  advance  notification  of 
exports  and  reexports  of  high 
performance  computers  and  post- 
shipment  veriHcations  of  sudi  exports 
and  reexports. 


Export  Approvals  for  High  Performance 
Computers  (Sec  1211) 

Section  1211  of  the  NDAA  requires 
advance  notification  of  allexports  and 
reexports  of  computers  with  CTPs 
between  2,000  and  7.000  MTOPS  to 
Computer  Tier  3  countries.  Previously, 
such  computers  were  eligible  for  export 
or  reexport  to  civil  end-users  imder 
License  Exception  CTP  without  prior 
govenunent  review.  License  Exception 
CTP  prohibits  exports,  reexports,  and 
retransfiers  to  military  or  proliferation 
end-users  or  end-uses  under  its  terms, 
and  provides  that  such  transactions 
require  licenses.  It  also  excludes  from 
eligibility  items  that  the  exporter  or 
reexporter  knows  will  be  used  to 
enhance  the  CTP  beyond  the  eligibility 
limit  allowed  to  the  country  of 
destination.  These  exclusions  remain  in 
effect;  therefore,  exporters  or  reexporters 
who  have  knowledge  of  a  miUtary  or 
proliferation  end-user  or  end-use,  or  of 
a  prohibited  enhancement,  must  not 
submit  notifications  and  continue  to  be 
ineligible  to  use  License  Exception  CTP. 
Licenses  continue  to  be  required  for 
such  exports.  For  CTP-eligible 
transactions  destined  to  Tier  3 
countries,  this  rule  adds  the  NDAA 
notification  requirement  to  the  terms 
and  conditions  of  Ucense  Exception 
CTP.  Exports  and  reexports  of 
computers  with  CTPs  greater  than  7,000 
MTOPS  to  Tier  3  countries  continue  to 
require  a  license. 

to  comply  with  the  requirements  of 
the  NDAA,  exporters  and  reexporters 
are  now  required  to  submit  "l»rt)AA 
notices"  for  each  transaction  by 
completing  the  Multipurpose 
Application  Form  (BXA-748P) 
including  all  the  information  required 
on  that  form  for  a  license  application, 
except  for  selecting  "other"  as  the 
purpose  of  the  application.  This 
designator  will  automatically  place  the 
notice  onto  a  special  review  track.  BXA 
will  refer  complete  NDAA  notices  to  the 
Departments  of  Defense,  Energy,  State, 
and  the  Arms  Control  and  Disarmament 
Agency  (ACDA)  within  24  hours  of  date 
of  registration  of  the  request.  After 
February  17. 1998,  when  BXA 
completes  the  changes  to  its  system, 
NDAA  notices  may  be  submitted 
electronically  using  the  procedure  for 
electronic  submission  of  license 
applications.  Before  that  date,  only 
paper  submissions  can  be  accepted. 

Since  the  NDAA  authorizes  shipment 
of  the  computer  "if  no  objection  is 
raised  within  the  10-day  period."  any 
agency  objections  must  be  received  by 
Commerce  within  nine  calendar  days  of 
referral.  In  contrast  to  the  Executive 
Order  on  License  Processing,  under 


which  pre-license  checks  or  requests  for 
additional  information  may  stop  the 
clock,  there  is  no  provision  for  stopping 
the  clock  during  this  procedure. 
However.  BXA  will  not  initiate  the 
registration  of  NDAA  notice  unless  all 
the  information  on  the  form  is  complete. 
Imposition  of  a  license  requirement  as  a 
result  of  an  objection  to  an  NDAA  notice 
does  not  constitute  "informing"  or 
"knowledge"  for  ptuposes  of  part  744. 
Similarly,  an  interagency  decision  not  to 
impose  a  Ucensing  requirement  does  not 
excuse  the  exporter  or  reexporter  from 
licensing  requirements  based  on 
knowledge  of  a  prohibited  end-use  and 
end-user  as  referenced  in  general 
prohibition  five  (part  736)  and  set  forth 
in  part  744. 

Prior  to  February  17, 1998,  BXA  will 
notify  exporters  and  reexporters  of  the 
status  of  their  notifications.  After 
February  17,  the  application  control 
number  on  the  NDAA  notice  will  allow 
exporters  and  reexporters  to  track  their 
notices  by  calling  STELA.  STELA  will 
provide  the  date  of  registration  of  the 
NDAA  notice  and  a  notice  number.  If  no 
agencies  raise  objections  within  the  10- 
day  period,  STELA  will  confirm  that 
you  may  proceed  with  the  transaction. 
BXA  will  issue  subsequent  written 
confirmation.  STELA  will  also  advise 
the  exporter  or  reexporter  if  a  license  is 
required.  The  NDAA  notice  will  then  be 
processed  by  BXA  as  a  license 
application  in  accordance  with  the 
procedures  described  in  part  750,  and 
the  Ucensing  policies  set  forth  in  the 
Export  Administration  Regulations.  Its 
NDAA  notice  number  will  be  changed 
to  a  license  application  number.  At  this 
time,  BXA  may  request  additional 
information  irom  the  exporter  or 
reexporter  to  complete  the  processing  of 
the  license  application. 

Post-Shipment  Verification  of  Export  of 
High  Pnriformance  Cmnputers  (Sec. 
1213) 

The  NDAA  requires  post-shipment 
verification  of  exports  to  Tier  3 
countries  of  computera  with  a  CTP 
greater  than  2,000  MTOPS. 

In  order  to  comply  with  the  post- 
shipment  verification  requirement,  each 
exporter  must  provide  a  written  report 
to  BXA  within  30  days  of  export.  The 
report  must  include  the  following 
information:  exporter's  name,  address, 
and  telephone  number;  the  number  of 
the  NDAA  notice  or  the  license  number, 
whichever  is  applicable;  date  of  export; 
end-user's  name,  a  point  of  contact, 
address,  and  telephone  number;  carrier; 
air  waybill  or  bill  of  lading  number; 
commodity  description;  and  quantity. 
BXA  is  considering  creating  a  new  form 


that  will  incorporate  these  data 
elements  and  replace  the  written  report. 

Additionally,  BXA  may  require  the 
exporter  or  exporter's  agent  to  keep 
records  and  provide  information  on  any 
visit  to  the  site  he  or  she  conducts,  such 
as  for  installation  or  servicing.  When  a 
license  is  required,  BXA  will  continue   ' 
to  require  various  safeguards  by  the 
exporter  or  exporter's  agent  as  a  license 
condition. 

Savings  Gause 

Shipments  of  items  now  subject  to  the 
NDAA  notice  requirement  as  a  result  of 
this  regulatory  action  that  were  on  dock 
for  loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard  a 
carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before  February 
17,  1998  may  be  exported  without 
submitting  an  NDAA  notice  up  to  and 
including  February  17, 1998.  Any  such 
items  not  actually  exported  before 
midnight  February  17,  1998.  require  an 
NDAA  notice  in  accordance  with  this 
regulation. 

Rulemaldng  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  niunlwr  0694- 
0088,  "Multi-Purpose  Application," 
which  carries  a  burden  hour  estimate  of 
52.5  minutes  per  submission.  This  rule 
contains  two  new  information  collection 
requirements  approved  under  control 
number  0694-0107.  "National  Defense 
Authorization  Act".  Advance 
Notifications  and  Post-Shipment 
Verification  reports.  Advance 
Notifications  using  the  existing 
Multipurpose  Application  Form  (BXA- 
748P)  require  an  estimated  52.5  minutes 
per  submission.  Reports  in  support  of 
Post-Shipment  Verifications  require  15 
minutes  per  submission,  whether  the 
Post-Shipment  Verification  is  conducted 
on  an  export  authorized  under  a  license 
or  License  Exception  CTP. 

3.  This  rule  does  not  contain  policies 
with  Federalism  imphcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 
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4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
Stales  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opfmrtunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  in  interim  form 
and  comments  will  be  considered  in  the 
development  of  Hnal  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  at  the  earliest  possible 
time  to  permit  the  fullest  consideration 
of  views. 

The  period  for  submission  of 
comments  will  close  March  20. 1998. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  fmal  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  available  for 
public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4525. 
Department  of  Commerce.  14th  Street 


and  Pennsylvania  Avenue.  N.W., 
Washington.  D.C  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtainmi  from  Margaret  Comejo.  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

ListofSubiects 

15  CTR  Parts  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  742 

Exports.  Foreign  trade. 

Accordingly,  parts  740  and  742  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  to  read 
as  follows: 

PART  740-{AMENDED] 

1.  The  authority  citation  for  part  740 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  etseq.,50 
U.S.C  1701  et  seq.;  E.O.  12924.  59  PR  43437. 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
PR  58767.  3  CPR,  1996  Comp..  p.  228  (1997); 
Notice  of  August  15. 1995,  3  CFR.  1995 
Comp.  501  (1996);  Notice  of  August  14. 1996. 
61  PR  42527.  3  CFR  1996  Comp.,  p  298 
(1997):  Notice  of  August  13. 1997  (62  FR 
43629,  August  15,  1997);  and  P.L.  105-85, 
111  Stat.  1629. 

2.  Section  740.7  is  amended  by 
adding  a  new  paragraph  (d)(4),  adding  a 
sentence  to  the  end  of  paragraph  (e)(2), 
and  revising  paragraph  (0  to  read  as 
follows: 

1740.7    Computer*  (CTP). 

*         •         •         •         * 

(d)*  •  • 

(4)  NDAA  notification — (i)  General 
requirement.  The  National  Defense    - 
Authorization  Act  (NDAA)  of  FY98 
enacted  on  November  18,  1997  requires 
advance  notification  of  all  exports  and 
reexports  of  computers  with  CTPs 
between  2,000  and  7,000  MTOPS  to 
Computer  Tier  3  countries.  For  each 
transaction  destined  to  Computer  Tier  3. 
prior  to  using  License  Exception  CTP. 
you  must  first  notify  BXA  by  submitting 
a  completed  Multipurpose  Application 
Form  (BXA-748P).  The  Multipurpose 
Application  Form  should  be  completed 
including  all  information  required  for  a 
license  application  according  to  the 


instructions  described  in  Supplement 
No.  1  to  part  748  of  the  EAR.  with  two. 
exceptions.  You  (the  applicant  as  listed 
in  Block  14)  shall  in  Block  5  (Type  of 
Application)  mark  the  box  "Other." 
This  designator  will  permit  BXA  to 
route  the  NDAA  notice  into  a  special 
processing  procedure.  (Blocks  6  and  7. 
regarding  support  docimientation,  may 
be  left  blank.)  You  must  also  provide  a 
notice  using  this  procedure  prior  to 
exporting  or  reexporting  items  that  you 
know  will  be  used  to  enhance  beyond 
2,000  MTOPS  the  CTP  of  a  previously 
exported  or  reexported  computer.  BXA 
will  not  initiate  the  registration  of  an 
NDAA  notice  unless  all  information  on 
the  Multipurpose  Application  form  is 
complete. 

(ii)  Action  by  BXA.  Within  24  hours 
of  the  registration  of  the  NDAA  notice. 
BXA  will  refer  the  notice  for  interagency 
review.  Registration  is  defined  as  the 
point  at  which  the  notice  is  entered  into 
BXA's  electronic  system. 

(iii)  Review  by  other  departments  or 
agencies.  The  Departments  of  Defense. 
Energy,  State,  and  the  Arms  Control  and 
Disarmament  Agency  (ACDA)  have  the 
authority  to  review  the  NDAA  notice. 
Objections  by  any  department  or  agency 
must  be  received  by  the  Secretary  of 
Commerce  within  nine  days  of  the 
referral.  Unlike  the  provisions  described 
in  §  750.4(b)  of  the  EAR.  there  are  no 
provisions  for  stopping  the  processing 
time  of  the  NDAA  notice.  If.  within  10 
days  after  the  date  of  registration,  any 
reviewing  agency  provides  a  written 
objection  to  the  ejqport  or  reexport  of  a 
computer.  License  Exception  CTP  may 
not  be  used.  In  such  cases,  you  will  be 
notified  that  a  license  is  required  for  the 
export  or  reexport.  The  NDAA  notice 
will  then  be  processed  by  BXA  as  a 
license  application  in  accordance  to  the 
provisions  described  in  §  750.4  of  the 
EAR.  and  the  licensing  policies  set  forth 
in  the  Exp>ort  Administration 
Regulations.  Its  NDAA  notice  number 
will  be  changed  to  a  license  application 
number.  BXA  may  at  this  time  request 
additional  information  to  properly 
review  the  license  application.  If  BXA 
confirms  that  no  objection  has  been 
raised  within  the  10-day  period  (as 
described  in  paragraph  (d)(4)(iv)  of  this 
section),  you  may  proceed  with  the 
transaction  on  the  eleventh  day 
following  date  of  registration.  (Note  that 
the  fact  that  you  have  been  advised  to 
proceed  with  the  transaction  does  not 
exempt  you  from  other  licensing 
requirements  under  the  EAR.  such  as 
those  based  on  knowledge  of  a 
prohibited  end-use  or  end-user  as 
referenced  in  general  prohibition  five 
(part  736  of  the  EAR)  and  set  forth  in 
part  744  of  the  EAR.) 
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(iv)  Status  of  pending  advance 
notification  requests.  You  must  contact 
BXA's  System  for  Tracking  Export 
License  AppUcations  ("STELA")  at 
(202)  482-2752.  (See  §  750.5  of  the  EAR 
for  procedures  to  access  information  on 
STELA.)  STELA  will  provide  the  date  of 
registration  of  the  NDAA  notice.  If  no 
departments  or  agencies  raise  objections 
within  the  10-day  period.  STELA  will 
provide  you  on  the  eleventh  day 
following  date  of  registration  with 
confirmation  that  no  objections  have 
been  raised  and  you  may  proceed  with 
the  transaction.  BXA  will  subsequently 
issue  written  confirmation  to  you.  If  a 
license  is  required.  STELA  will  notify 
you  that  an  objection  has  been  raised 
and  a  license  is  required.  The  NDAA 
*  notice  will  be  processed  as  a  license 
application.  In  addition.  BXA  may 
provide  notice  of  an  objection  by 
telephone,  fax,  courier  service,  or  other 
means. 

(v)  Post-shipment  verification.  This 
section  outlines  special  post-shipment 
reporting  requirements  for  exporters  of 
computers  with  a  CTP  between  2,000 
and  7,000  MTOPS  to  destinations  in 
Computer  Tier  3  imder  the  NDAA. 
These  reporting  requirements  also  apply 
when  you  know  that  the  items  being 
exported  will  be  used  to  enhcmce 
beyond  2.000  MTOPS  the  CTP  of  a 
previously  exported  or  reexported 
computer.  Such  reports  must  be 
submitted  in  accordance  with  the 
provisions  of  this  paragraph  (d)(4)(v). 
and  records  of  such  exports  subject  to 
the  post-shipment  reporting 
requirements  of  this  section,  must  be 
kept  in  accordance  with  part  762  of  the 
EAR. 

(A)  Information  that  must  be  included 
in  each  post-shipment  report.  Within  30 
days  from  date  of  export,  the  exporter 
must  submit  the  following  information 
taBXA  at  the  address  listed  in 
paragraph  (d)(4)(v)(B)  of  this  section: 

(1)  Exporter  name,  address,  and 
telephone  number; 

(2)  NDAA  notification  number; 

(3)  Date  of  export; 

(4)  End-user  name,  point  of  contact, 
address,  telephone  number; 

(5)  Carrier; 

[6]  Air  waybill  or  bill  of  lading 
number: 

(7)  Commodity  description, 
quantities — listed  by  model  numbers  or 
serial  numbers;  and 

{8)  Certification  line  for  exporters  to 
sign  and  date.  The  exporter  must  certify 
that  the  information  contained  in  the 
report  is  accurate  to  the  best  of  his  or 
her  knowledge. 

(B)  Mailing  address  and  facsimile 
number.  A  copy  of  the  post-shipment 
rep)ort|sl  required  under  paragraph 


(d)(4)(v)(A)  of  this  section  shall  be 
delivered  to  one  of  the  following 
addresses.  Note  that  BXA  will  not 
accept  reports  sent  C.O.D. 

(1)  For  deliveries  by  U.S.  postal 
service:  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  P.O.  Box  273,  Attn:  Tom 
Andrukonis.  Director  OES,  Washington, 
D.C.  20044. 

(2)  For  courier  deliveries:  Bureau  of 
Export  Administration.  U.S.  E)epartment 
of  Commerce.  Attn:  Tom  Andrukonis. 
Director  OES,  Room  4065.  14th  Street 
and  Pennsylvania  Ave..  Washington,  DC 
20230. 

(3)  Facsimile:  202-482-0971. 
***** 

(e)  Restrictions. 

***** 

(2)  *  •  *  Additionally,  the  end-use 
and  end-user  restrictions  in  paragraph 
(d)(3)  of  this  section  must  be  conveyed 
to  any  consignee  in  Computer  Tier  3. 

(f)  Reporting  requirements.  In 
addition  to  the  reporting  requirements 
set  forth  in  paragraph  (d)  of  this  section, 
see  §  743.1  of  the  EAR  for  additional 
reporting  requirements  of  certain  items 
under  License  Exception  CTP.- 

PART  742— [AMENDED] 

^  3.  The  authority  citation  for  part  742 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  18  U.S.C.  2510  e(  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  E.O. 
12058,  43  PR  20947,  3  CPR,  1978  Comp.,  p. 
179;  E.O.  12851,  58  FR  33181,  3  CPR  1993 
Comp.,  p.  608;  E.O.  12924,  59  FR  43437.  3 
CPR,  1994  Comp.,  p.  917;  E.O.  12938,  59  FR 
59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  PR  58767,  3  CPR,  1996  Comp.,  p. 
228  (1997);  NoUce  of  August  IS,  1995,  3  CFR. 
1995  Comp.  501  (1996);  Notice  of  August  14, 
1996,  61  PR  42527.  3  CFR  1996  Comp.,  p.  298 
(1997);  Notice  of  August  13, 1997  (62  PR 
43629,  August  15, 1997);  and  PL.  105-85, 
111  Stat.  1629. 

4.  Section  742.12  is  amended: 

a.  By  adding  paragraph  (b)(3)(i)(C); 
and 

b.  By  adding  a  new  paragraph 
(b)(3)(iv).  as  follows: 

f  742.12    High  performance  computers. 

***** 

(b)  •  *  • 

(3)  *  *  ' 

(i)  •  *  • 

(C)  A  license  may  be  required  to 
export  or  reexport  computers  with  a 
CTP  between  2.000  and  7.000  MTOPS  to 
countries  in  Computer  Tier  3  pursuant 
to  the  NDAA  (see  §  740.7(d)(4)  of  the 
EAR). 
*        *        *        *        * 

(iv)  Post-shipment  verification.  This 
section  outlines  special  post-shipment 


reporting  requirements  for  exporters  of 
computers  with  a  CTP  in  excess  of  2,000 
MTOPS  to  destinations  in  Computer 
Tier  3  under  the  NDAA.  These  reporting 
requirements  also  apply  when  you 
know  that  the  items  being  exported  will 
be  used  to  enhance  beyond  2,000 
MTOPS  the  CTP  of  a  previously 
exported  or  reexported  computer.  Such 
reports  must  be  submitted  in  accordance 
with  the  provisions  of  this  paragraph 
(b)(3)(iv),  and  records  of  such  exports 
subject  to  the  post-shipment  reporting 
requirements  of  this  section,  must  be 
kept  in  accordance  with  part  762  of  the 
EAR. 

(A)  Information  that  must  be  included 
in  each  post-shipment  report.  Within  30 
days  from  date  of  export,  the  exporter 
must  submit  the  following  information 
to  BXA  at  the  address  listed  in 
paragraph  (b)(3)(iv)(B)  of  this  section: 

(1)  Exporter  name,  address,  and 
telephone  number; 

(2)  License  number; 
(J)  Date  of  export; 

(4)  End-user  name,  point  of  contact, 
address,  telephone  niunber; 

(5)  Carrier; 

(6)  Air  waybill  or  bill  of  lading 
number; 

(7)  Commodity  description, 
quantities — listed  by  model  numbers  or 
serial  numbers;  and 

(8)  Certification  line  for  exporters  to 
sign  and  date.  The  exporter  must  certify 
that  the  information  contained  in  the 
report  i&  accurate  to  the  best  of  his  or 
her  knowledge. 

(B)  Mailing  address  and  facsimile 
number.  A  copy  of  the  post-shipment 
reportls)  required  under  paragraph 
(b)(3)(vi)(A)  of  this  section  shall  be 
delivered  to  one  of  the  following 
addresses.  Note  that  BXA  will  not 
accept  reports  sent  C.O.D. 

(1)  For  deliveries  by  U.S.  postal 
service:  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Attn:  Tom 
Andrukonis,  Director  OES,  Washington. 
D.C.  20044. 

(2)  For  courier  deliveries:  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce  Attn:  Tom  Andrukonis, 
Director  OES,  Room  4065, 14th  Street 
and  Pennsylvania  Ave.,  Washington,  DC 
20230. 

(3)  Facsimile:  202-482-0971. 

Dated:  January  28, 1998. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-2499  Piled  2-2-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  388 

[Docket  No.  RM97-8-000:  Order  No.  597] 

Information  and  Requests 

Issued  January  28. 1998. 

aqoicy:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing 
information  and  requests  to  reflect  the 
requirements  and  sjjeciflcations  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996.  This  final  rule 
also  corrects  minor  editorial 
inconsistencies  in  the  regulations. 
EffECnVE  DATE:  March  5,  1998. 
A00RE88E8:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Beamon.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  DC  20426. 
(202)  208-0780. 

SUPPI.a«NTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  the 
Public  Reference  Room,  Room  2-A.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  The  complete  text  on  diskette  in 
WordPerfect  format  may  be  purchased 
from  the  Commission's  copy  contractor. 
La  Dom  Systems  Corporation.  La  Dom 
Systems  Corporation  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E..  Washington.  DC.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts  of  formal  documents  issued  by 
the  Commission.  CIPS  is  available  at  no 
charge  to  the  user.  CIPS  can  be  accessed 
over  the  Internet  by  pointing  your 
browser  to  the  URL  address:  http:// 
www.ferc.fed.us.  Select  the  link  to  CIPS. 
The  full  text  of  this  document  can  be 
viewed,  and  saved,  in  ASCII  format  and 
an  entire  day's  documents  c:an  be 
downloaded  in  WordPerfect  6.1  format 
by  searching  the  miscellaneous  Tile  for 
the  last  seven  days.  CIPS  also  may  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208-1397 


if  dialing  locally  or  1-600-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200. 14400.  12000.  9600.  7200.  4800. 
2400,  or  1200  bps.  full  duplex,  no 
parity.  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

Before  Commissioners:  fames ). 
Hoecker.  Chairman:  Vicky  A.  Bailey. 
William  L.  Massey,  Linda  Breathitt,  and 
Curt  Hebert,  Jr. 

I.  Introduction 

This  flnal  rule  amends  18  CFR  Part 
388  to  implement  the  provisions  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (the  Act).  '  The 
Act  amended  the  Freedom  of 
Information  Act  (FOIA)  ^  by  imposing  a 
number  of  new  requirements  governing 
the  public  availability  of  information, 
including  electronic  information.  This 
final  rule  also  clariRes  minor 
discrepancies  in  Part  388. 

II.  Background 

A.  The  Act 

The  Act  expands  FOIA*s  definition  of 
a  record  to  include  information 
maintained  in  electronic  format; 
requires  agencies  to  accommodate 
requesters'  reasonable  format 
preferences;  and  to  conduct  reasonable 
agency  searches  for  electronic  records. 

The  Act  provides  for  the  electronic 
availability  of  all  "public  reading  room" 
materials  created  as  of  November  1, 
1996. 

The  Act  expands  the  scope  of  public 
reading  room  documents  to  include 
FOIA  documents  that  are  subject  to 
repeated  requests,  a  related  index  of 
such  documents,  and  certain  references 
and  guides  for  accessing  public 
information. 

The  Act  increases  the  time  for 
processing  FOIA  requests  from  10  to  20 
working  days;  allows  extensions  beyond 
the  former  10-day  deadline  in  limited 
circumstances;  and  gives  requesters  the 
opportunity  to  avoid  extensions  by 
limiting  the  scope  of  their  requests. 

The  Act  allows  multitrack  processing 
of  FOIA  requests  [i.e..  simple  requests 
are  processed  on  a  fast  track,  and 
complex  requests  are  processed  on 
slower  tracks).  The  Act  mandates 
expedited  treatment  for  requesters  who 
demonstrate  an  imminent  threat  to  life 
or  safety,  and  for  journalists  (and  others 
engaged  in  dissemination  of 
information)  who  demonstrate  an 


urgency  to  inform  the  public  concerning 
Federal  Government  activity. 

B.  Commission's  Notice  of  Proposed 
Rulemaking 

On  September  25, 1997.  the 
Commission  issued  a  notice  of  proposed 
rulemaking  (NOPR)  ^  to  implement  the 
provisions  of  the  Act.  The  NOPR  listed 
new  categories  of  information  for 
inclusion  in  the  Public  Reference  Room, 
including  applicable  FOIA  information, 
and  the  electronic  availability  of  such 
information  |§  388.106).  The  NOPR 
described  procedures  for  multitrack 
processing  and  expedited  processing, 
and  speciHed  the  new  time  limit  for 
processing  FOIA  requests  (§  388.108]. 
The  NOPR  described  procedures  for 
effecting  an  extension  of  time 
|§  388.110],  and  made  several  minor 
grammatical  and  technical  changes  for 
the  sake  of  clarity. 

III.  Discussion 

Only  one  party,  the  Missouri  Basin 
Systems  Group  (MBSG).  has  submitted 
comments  on  the  NOPR.  MBSG  seeks  an 
expansion  of  the  FOIA  information  that 
is  electronically  available  under  section 
388.106  of  the  NOPR.  In  particular, 
MBSG  seeks  electronic  access  (and 
presumably  Public  Reference  Room 
availability)  for  all  FOIA  documents 
"cleared  for  release."  dating  back  to  the 
past  two  years.  MBSG  argues  that 
"immediate  access"  would  limit  future 
FOIA  requests  for  these  documents. 
MBSG  also  opposes  the  new  20  working 
day  deadline  for  processing  FOIA 
requests  under  section  388.108. 

MBSG's  request  for  the  availability  of 
additional  electronic  FOIA  information 
is  not  justified.  Section  38B.106(b)(21), 
which  tracks  the  pertinent  language  of 
the  Act.*  already  makes  FOIA 
documents  that  "are  likely  to  be 
requested  again"  available  in  the  Public 
Reference  Room,  and  by  electronic 
means,  if  they  were  compiled  on  or  after 
November  1, 1996.  Making  available 
those  FOIA  documents  most  likely  to  be 
requested  again  (as  compared  to  all 
FOIA  documents  cleared  for  release) 
more  efficiently  balances  the  agency's 
resources  with  the  public  need.  There  is 
no  basis  for  routinely  making  available 
large  quantities  of  FOIA  documents  for 
which  there  is  little  or  no  continuing 
public  demand.  Moreover,  in  view  of 
the  statutory  November  1, 1996  cutoff 
date,  there  is  no  justification  for 
adopting  the  "two  year"  cutoff  which 
MBSG  proposes. 


■Pub.  L  No.  104-231. 110  SUI.  3048  (1996). 
>SU.S.C552. 


Mnformation  and  Requests.  62  FR  51610  (Oct.  2. 
1997). 
*S  U.S.C  S52(a)(D).  as  amended. 
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Similarly,  the  Commission  is  hot 
persuaded  by  MBSG's  argument 
opposing  the  20  working  day  time  limit 
for  processing  an  FOIA  request.  The 
new  deadline  was  explicitly  approved 
by  Congress,  which  recognized  that  the 
former  10  working  day  deadline  was 
unrealistic.  Accordingly,  the 
Commission  adopts  the  20-day  deadline 
approved  by  Congress. 

Although  there  were  no  other 
comments,  the  Commission  is  also 
revising  the  proposed  language  of 
§  388.106(a)(2)  to  make  clear  that  only 
documents  created  by  FERC  on  or  after 
November  1, 1996  will  immediately  be 
electronically  available,  and  those  will 
only  be  available  on  the  Commission's 
World  Wide  Web  site  and  through  the 
Bulletin  Board  Network.  All  public 
documents  created  or  received  by  the 
Commission  since  November  1995  will 
be  electronically  available  upon 
implementation  of  the  Records  and 
Information  Management  System 
(RIMS)  on  the  Web. 

The  Commission  adopts  its  NOPR  as 
revised. 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  5  generally  requires  a  description 
and  analysis  of  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  revisions  improve  the 
public's  access  to  information,  and 
impose  additional  obligations  on  the 
Commission  to  ensure  the  availability  of 
such  information.  By  comparison,  the 
public's  obligations  would  not 
significantly  increase. 

V.  Environmental  Statement 

Issuance  of  this  final  rule  would  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environmental  Policy  Act.^ 
This  final  rule  falls  within  the 
regulatory  exemption  which  specifies 
that  information  gathering,  analysis,  and 
dissemination  are  not  major  federal 
actions  that  have  a  significant  effect  on 
the  human  environment.^  Thus,  neither 
an  environmental  impact  statement  nor 


an  environmental  assessment  is 
required. 

VI.  Information  Collection  Statement 

OMB  regulations  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule." 
This  final  rule  contains  no  information 
reporting  requirements,  and  is  not 
subject  to  OMB  approval. 

Vn.  Effective  Date  and  Congressional 
Notification 

This  rule  will  be  effective  March  5, 
1998.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates.'  That 
reporting  requirement  does  not  apply  to 
this  final  rule  because  this  rule 
addresses  agency  organization, 
procedure  and  practice,  and  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties. '° 
Congressional  notification  of  this  final 
rule  therefore  is  not  required. 

List  of  Subjects  in  18  CFR  Part  388 

Freedom  of  information.  Public 
reference  materials. 

By  the  Commission. 
Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  388.  chapter  I, 
title  18.  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  388— INFORMATION  AND 
REQUESTS 

1.  The  authority  citation  for  part  388 
is  revised  to  read  as  follows: 

Authority:  5  U.SiC.  301-305,  551.  552  (as 
amended).  553-557;  42  U.S.C.  7101-7352. 

2.  In  §  388.106.  paragraph  (a)  is 
redesignated  as  (a)(1);  paragraph  (a)(2)  is 
added:  paragraph  (b)  introductory  text  is 
revised;  paragraph  (b)(19)  is 
redesignated  as  (b)(23);  new  paragraphs 
(b)(l9)  through  (b)(22)  are  added;  and 
paragraph  (c)(1)  is  revised  to  read  as 
follows: 

S  388.109    Requests  for  Commission 
records  available  in  ttie  PutHic  Reference 
Room. 

(a)(1)  *  *  • 

(2)  Documents  created  by  FERC  on  or 
after  November  1, 1996,  or  earlier  in 
some  instances,  also  are  electronically 
available  on  the  Commission's  World 
Wide  Web  site,  (www.ferc.fed.us),  and 


'5  U.S.C.  601-602. 

•Oritor  No.  486.  52  FR  47897  (Dec  17,  1987); 
FERC  Stats,  ft  Regs.  [Preambles  1986-90)  1 30.783 
(Dec.  10. 1987)  [codified  at  18  CFR  Part  380). 

'>  18  CFR  380.4(a)(S). 


•5  CFR  Part  1320. 

•Pub.  L  No.  104-121. 110  Stat.  847  (1996), 
codified  at  5  U.S.C.  801-808. 
'05  U.S.C  804(3)(C). 


the  Bulletin  Board  Network.  All  public 
dociunents  created  or  received  by  the 
Commission  since  November  1995  will 
be  electronically  available  upon 
implementation  of  the  Records  and 
Information  Management  System 
(RIMS)  on  the  Web.  These  may  be 
accessed  in  person  using  a  personal 
computer  in  the  Pubhc  Reference  Room, 
or  by  using  a  personal  computer  with  a 
modem  at  a  remote  location. 

(b)  The  public  records  of  the 
Commission  that  are  available  for 
inspection  and  copying  upon  request  in 
the  Public  Reference  Room,  or  are 
otherwise  available  imder  paragraph 
(a)(2)  of  this  section,  include: 

«        •        •        *        • 

(19)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Commission  and  are  not 
published  in  the  Federal  Register; 

(20)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public; 

(21)(i)  Copies  of  all  records  released 
under  §  388.108,  which,  because  of  their 
nature  and  subject,  the  Director  of  the 
Office  of  External  Affairs  has 
determined  eire  likely  to  be  requested 
again,  and 

(ii)  An  index  of  the  records  so 
designated; 

(22)  Reference  materials  and  guides 
for  requesting  Commission  records  as 
required  by  5  U.S.C.  §  552(g),  as 
amended;  and 

*        •        •        *        • 

(c)  •  •  • 

(1)  Commission  correspondence 
includes  written  communications  and 
enclosures,  in  hard  copy  or  electronic 
format,  received  from  others  outside  the 
staff  and  intended  for  the  Commission 
or  sent  to  others  outside  the  staff  and 
signed  by  the  Chairman,  a 
Commissioner,  the  Secretary,  the 
Executive  Director,  or  other  authorized 
official,  except  those  which  are 
personal. 


S  388.107    [Amended] 

3.  In  §  388.107(a)(1).  remove  the  word 
"natural"  and  add,  in  its  place,  the  word 
"national." 

4.  In  §  388.108.  paragraphs  (a)(1) 
introductory  text,  (a)(l)(iii).  and  (a)(2) 
through  (a)(4)  are  revised;  new 
paragraph  (aj(5)  is  added;  paragraphs(b) 
and  (c)  are  redesignated  as  (c)  and  (e) 
respectively  and  revised,  and  new 
paragraphs  (b)  and  (d)  are  added,  to  read 
as  follows: 
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fSa&IM    ItoquMts  lor  Commission 
records  not  svsilabis  through  ttts  Public 
Rsfsrsnos  Room  (FOIA  rsqussts). 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  person  may 
request  access  to  Commission  records, 
including  records  maintained  in 
electronic  format,  that  are  not  available 
through  the  Public  Reference  Room,  by 
using  the  following  procedures: 

(iii)  The  request  must  identify  the  fee 
category  of  the  request,  consistent  with 
the  provisions  of  S  388.109(b)  (1)  and 
(2). 

(2)  A  request  that  fails  to  provide  the 
identincation  required  in  paragraph 
(a)(l)(iii)  of  this  section  will  not  be 
processed  until  the  Director,  Office  of 
External  Affairs,  can  ascertain  the 
requester's  fee  category. 

(3)  A  request  for  records  received  by 
the  Commission  not  addressed  and 
marked  as  indicated  in  paragraph 
(a)(l)(i)  of  this  section  will  be  so 
addressed  and  marked  by  Commission 
personnel  as  soon  as  it  is  properly 
identified,  and  forwarded  immediately 
to  the  Director,  Office  of  External 
Affairs. 

(4)  Requests  made  pursuant  to  this 
section  will  be  considered  to  be 
received  upon  actual  receipt  by  the 
Director.  Office  of  External  Affairs, 
unless  otherwise  indicated  in  paragraph 
(a)(5)  of  this  section. 

(5)  Except  for  the  purpose  of  malcing 
a  determination  regarding  expedited 
processing  under  paragraph  (d)(3)  of 
this  section,  no  request  will  be  deemed 
received  while  there  is  an  unresolved 
fee  waiver  issue  under  §  388.109(b)(6), 
unless  the  requester  has  provided  a 
written  statement  agreeing  to  pay  some 
or  all  fees  pending  the  outcome  of  the 
waiver  question. 

(b)(1)  Multitrack  processing.  Upon 
receipt  of  a  request,  the  Director,  OfHce 
of  External  Affairs,  will  place  the 
request  in  one  of  three  tracks  for 
processing: 

(i)  Track  One — records  that  are  readily 
identifiable  and  were  previously  cleared 
for  release  (including  those  subject  to 
multiple  requests  and  placed  in  the 
Public  Reference  Room): 

(ii)  Track  Two — records  that  are 
readily  identifiable,  and  require  limited 
review;  and 

(iii)  Track  Three— complex  and/or 
voluminous  records  requiring  a 
significant  search  and/or  review. 

(2)  Each  track  specified  in  paragraph 
(b)(1)  of  this  section  will  be  processed 
on  a  first  in,  first  out  basis,  where 
practicable.  A  requester  may  modify  a 
request  to  obtain  processing  on  a  faster 
track. 


(c)(1)  Timing  of  response.  Except  as 
provided  in  paragraphs  (c)(4)  and  (d)(3) 
of  this  section,  within  20  working  days 
after  receipt  of  the  request  for  agency 
records,  the  Director,  Office  of  External 
Affairs,  will  comply  with  the  request  or 
deny  the  request  in  whole  or  in  part, 
and  will  notify  the  requester  of  the 
determination,  of  the  reasons  for  a 
decision  to  withhold  any  part  of  a 
requested  document,  and  of  the  right  of 
the  requester  to  appeal  any  adverse 
determination  in  writing  to  the  General 
Counsel  or  General  Counsel's  designee. 

(2)  The  Director,  Office  of  External 
Affairs,  will  attempt  to  provide  records 
in  the  form  or  format  requested,  where 
feasible,  but  will  not  provide  more  than 
one  copy  of  any  record  to  a  requester. 

(3)  Any  determination  by  the  Director, 
Office  of  External  Affairs,  to  withhold 
information  will,  where  feasible, 
indicate  the  approximate  volume  of 
information  withheld,  and  will  indicate, 
for  partially-released  materials,  where 
redactions  have  been  made,  unless  to  do 
so  would  harm  an  interest  protected  by 
a  FOIA  exemption. 

(4)  The  time  limit  for  the  initial 
determination  required  by  paragraph 
(c)(1)  of  this  section  may  be  extended  as 
set  forth  in  §  388.110(b). 

(d)(1)  Expedited  processing.  A 
requester  may  seek  expedited 
processing  on  the  basis  of  a  compelling 
need.  Expedited  processing  will  be 
granted  if  the  requester  demonstrates 
that: 

(i)  Failure  to  obtain  the  records  on  an 
expedited  basis  can  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual,  or 

(ii)  In  the  case  of  a  requester  primarily 
engaged  in  the  dissemination  of 
information,  there  is  an  urgency  to 
inform  the  public  concerning  Federal 
Government  activity. 

(2)  A  request  for  expedited  processing 
under  this  section  must  be  supported 
with  detailed  credible  documentation, 
including  a  statement  certified  to  be  true 
and  correct  to  the  requester's  best 
knowledge  and  belief. 

(3)  The  Director.  Office  of  External 
Affairs,  will  decide  within  10  calendar 
days  of  receipt  of  the  request  whether  it 
is  eligible  for  expedited  processing.  The 
Director  will  notify  the  requester  of  the 
reasons  for  denial  of  expedited 
processing  and  of  the  right  of  the 
requester  to  appeal  to  the  General 
Counsel  or  General  Counsel's  designee. 

(e)  The  procedure  for  appeal  of  denial 
of  a  request  for  Commission  records,  or 
denial  of  a  request  for  expedited 
processing,  is  set  forth  in  §  388.110. 

5.  In  §  388.109,  the  first  sentence  of 
paragraph  (b)(2](iii),  and  paragraphs 


(b)t2)(iv).  (b)(2)(vii).  and(b)(5)(ii)  are 
revised;  paragraph  (b)(5)(iii)  is  removed; 
paragraph  (b)(6)  is  redesignated  as 
paragraph  (c)  and  revised,  and 
paragraphs  (b)(7)  and  (b)(8)  (i)  and  (ii) 
are  redesignated  as  (d)  and  (e)  (1)  and 
(2)  respectively,  to  read  as  follows: 

§  388.109    Fees  for  records  requests. 

***** 

(b)  *  *  • 

(2)  •   *   * 

(iii)  For  a  request  not  described  in 
paragraphs  (b)(2)(i)  or  (ii)  of  this  section 
the  Commission  will  charge  the 
employee's  hourly  pay  rate  plus  16 
percent  for  benefits  for  document  search 
time  and  15  cents  per  page  for 
duplication.  *  *  * 

(iv)  The  Director,  Office  of  External 
Affairs,  will  normally  provide 
documents  by  regular  mail,  with  postage 
prepaid  by  the  Commission.  However, 
the  requester  may  authorize  special 
delivery,  such  as  express  mail,  at  the 
requester's  own  expense. 

(vii)  Requesters  may  not  file  multiple 
requests  at  the  same  time,  each  seeking 
portions  of  a  document  or  documents, 
solely  in  order  to  avoid  payment  of  fees. 
When  the  Commission  reasonably 
believes  that  a  requester,  or  a  group  of 
requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  assessment  of  fees,  or  otherwise 
reasonably  believes  that  two  or  more 
requests  constitute  a  single  request,  the 
Commission  may  aggregate  any  such 
requests  and  charge  the  requester 
accordingly.  The  Commission  will  not 
aggregate  multiple  requests  on  unrelated 
subjects  from  a  requester.  Aggregated 
requests  may  qualify  for  an  extension  of 
time  under  §  388.110(b). 
•        *        •        •        • 

(5)  *   •   • 

(ii)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion. 
The  Commission  will  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Commission  will  begin  to  process  a  new 
request  or  a  pending  request  bom  that 
requester.  When  the  Commission 
requires  advance  payment  or  an 
agreement  to  pay  under  this  paragraph, 
or  under  §  388.108(a)(5),  the 
administrative  time  limits  prescribed  in 
this  part  will  begin  only  after  the 
Commission  has  received  the  required 
payments,  or  agreements. 

(c)  Fee  reduction  or  waiver.  (1)  Any 
fee  described  in  this  section  may  be 
reduced  or  waived  if  the  requester 
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demonstrates  that  disclosure  of  the 
information  sought  is: 

(i)  In  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government,  and 

(ii)  Not  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  The  Commission  will  consider  the 
following  criteria  to  determine  the 
public  interest  standard: 

(i)  Whether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the 
government; 

(ii)  Whether  the  disclosure  is  likely  to 
contribute  to  an  understanding  of 
government  operations  or  activities: 

(iii)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding;  and 

(iv)  Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  facilities. 

(3)  The  Commission  will  consider  the 
following  criteria  to  determine  the 
commercial  interest  of  the  requester: 

(i)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure: 
and,  if  so 

(ii)  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester. 

(4)  This  request  for  fee  reduction  or 
waiver  must  accompany  the  initial 
request  for  records  and  will  be  decided 
under  the  same  procedures  used  for 

'  record  requests. 
•        *        •        *        •  •« 

6.  In  §  388.110.  the  section  heading, 
the  first  sentence  of  paragraph  (a)(1), 
paragraph  (a)(2),  and  paragraph  (b)  are 
revised  to  read  as  follows: 

S38&110   Procedure  for  appeal  of  denial  of 
requests  for  Commieslon  records  not 
pubUdy  avslisble  ornot  svailsbie  through 
the  PuMic  Reference  Room,  denial  of 
requests  for  fee  waiver  or  reduction,  and 
demel  of  requests  for  expedited  processing. 

(a)(1)  A  person  whose  request  for 
records,  request  for  fee  waiver  or 
reduction,  or  request  for  expedited 
processing  is  denied  in  whole  or  part 
may  appeal  that  determination  to  the 
General  Counsel  or  General  Coimsel's 
designee  within  45  days  of  the 
determination.  •  *   • 

(2)  The  General  Counsel  or  the 
General  Counsel's  designee  will  make  a 
determination  with  respect  to  any 
appeal  within  20  working  days  after  the 
receipt  of  such  appeal.  An  appeal  of  the 


denial  of  expedited  processing  will  be 
considered  as  expeditiously  as  possible 
within  the  20  working  day  period.  If,  on 
appeal,  the  denial  of  the  request  for 
records,  fee  reduction,  or  expedited 
processing  is  upheld  in  whole  or  in  part, 
the  General  Counsel  or  the  General 
Counsel's  designee  will  notify  the 
person  making  the  appeal  of  the 
provisions  for  judicial  review  of  that 
determination. 

(b)(1)  Extension  of  time.  In  unusual 
circumstances,  the  time  limits 
pcescribed  for  making  the  initial 
determination  pursuant  to  §  388.108  and 
for  deciding  an  appeal  pursuant  to  this 
section  may  be  extended  by  up  to  10 
Working  days,  by  the  Secretary,  who 
will  send  written  notice  to  the  requester 
setting  forth  the  reasons  for  such 
extension  and  the  date  on  which  a 
determination  or  appeal  is  expected  to 
be  dispatched. 

(2)  The  extension  permitted  by 
paragraph  (b)(1)  of  this  section  may  be 
made  longer  than  10  working  days  when 
the  Commission  notifies  the  requester 
within  the  initial  response  time  that  the 
request  cannot  be  processed  in  the 
specified  time,  and  the  requester  is 
provided  an  opportunity  to  limit  the 
scope  of  the  request  to  allow  processing 
within  20  working  days;  or  to  arrange 
with  the  Commission  an  alternative 
time  fiame. 

(3)  Two  or  more  requests  aggregated 
into  a  single  request  under 
§  388.l09(b)(2)(vii)  may  qualify  for  an 
extension  of  time  if  the  requests,  as 
aggregated,  otherwise  satisfy  the 
unusual  circumstances  specified  in  this 
section. 

(4)  Unusual  circumstances  means: 
(i)  The  need  to  search  for  and  collect 

the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
requests: 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  The  need  for  consultation,  which 
will  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject-matter  interest 
therein. 

§388.112    [Amended] 

7.  In  §  388.112.  paragraph(c)(l)(i)'s 
reference  to  "paragraph  (b)(2)"  is 
revised  to  read  "paragraph  (bj(l)(ii)." 
and  paipgraph  (c)(l)(ii)'s  reference  to 


"paragraph  (b)(3)"  is  revised  to  read 
"paragraph  (b)(l)(iii)." 

[PR  Doc.  98-2594  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQD07  98-002] 
RIN2115-AE46 

Special  Local  Regulations; 
Hillsborough  Bay,  Tampa,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Gasparilla  Marine 
Parade.  This  event  will  be  held  on 
Saturday,  February  7, 1998,  between  10 
a.m.  and  1:30  p.m.  Eastern  Standard 
Time  (EST)  on  Hillsborough  Bay.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  These  regulations  become 
effective  at  9  a.m.  and  terminate  at  2:30 
p.m.  EST  on  February  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Bess  Howard,  Coast  Guard  Group, 
St.  Petersburg,  FL  at  (813)  824-7533. 
SUPPt-EMBfTARY  INFORMATKM: 

Background  and  Purpose 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  of 
spectators,  to  protect  vessels 
participating  in  the  parade,  and  to 
protect  marine  mammals  during  the 
Gasparilla  Marine  Parade  on 
Hillsborough  Bay  on  February  7, 1998. 
There  will  be  approximately  750 
participants  in  the  marine  parade.  Also. 
200—400  spectator  craft  are  expected. 
The  parade  will  begin  at  the  mouth  of 
the  Seddon  Channel  and  end  at  the 
mouth  of  the  Hillsborough  River.  The 
resulting  congestion  of  navigable 
channels  creates  an  extra  or  unusual 
hazard  in  the  navigable  waters. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication  in  the  Federal 
Register.  Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  with 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delay  effective  date. 
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Federal  Registei 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  hill  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary,  as  these 
regulations  will  be  in  effect  for  less  that 
six  hours  in  a  limited  area  of 
Hillsborough  Bay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  econonvc  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities, 
because  the  regulations  are  in  effiect  for 
only  six  hours  in  a  limited  part  of 
Hillsborough  Bay. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  section  2.B.2  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  Environmental 
Assessment  and  Finding  of  No 


Significant  Impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Sobject  in  33  CFR  Part  100 

Marine  Safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Fart  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T-07- 
002  is  added  to  read  as  follows: 

f  100.3S-T07-002    Special  Local 
RaguMlons,  HNIaborough  Bay.  Tampa.  FL 

(a)  Regulated  Area:  A  regulated  area  is 
established  in  Hillsborough  Bay,  which 
consists  of  all  waters  east  of  a  line 
drawn  from  Gadsen  Point  south  to  E.  G. 
Simmons  Park,  at  position  27-44.8  N, 
082-28.3  W,  then  to  the  northern  end  of 
Hillsborough  Bay.  All  coordinates 
referenced  use  Datum:  NAD  83. 
Additionally,  the  regulated  area 
includes  the  following,  in  their  entirety: 
Hillsborou^  Cut  "D"  Channel, 
Sparkman  Channel,  Ybor  Channel. 
Seddon  Channel  and  the  Hillsborough 
River  south  of  the  Cass  Street  Bridg^. 

(b)  Special  Local  Regulations: 

(1)  Entry  into  the  regulated  area  is 
closed  to  all  commercial  marine  traffic 
from  10  a.m.  to  2:30  p.m.  EST  on 
February  7, 1998. 

(2)  The  regulated  area  is  an  idle 
speed,  "no  wake"  zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  way  to 
all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  channels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary  to 
maintain  steerage. 

(5)  Jet  skis  and  vessels  without 
mechanical  propulsion  are  prohibited 
from  the  parade  route. 

(6)  Northbound  vessels  of  length  in 
excess  of  80  feet  and  without  mooring 
arrangements  made  prior  to  February  7, 
1998,  are  prohibited  from  entering 
Seddon  Channel,  unless  the  vessel  is 
officially  entered  in  the  Gasparilla 
Marine  Parade.  All  northbound  vessels, 
not  ofllciayy  entered  in  the  Gasparilla 
Marine  Parade,  in  excess  of  80  feet 
without  prior  mooring  arrangements 


must  use  the  alternate  route  through 
Sparkman  Channel. 

(c)  Dafes;  These  regulations  become 
effective  at  9  a.m.  and  terminate  at  2:30 
p.m.  EST  on  February  7, 1998. 

Dated:  January  21, 1998. 
R.C  Oban.  Jr., 

Captain,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District  Acting. 
(FR  Doc.  98-2589  Filed  2-2-98;  8:45  am] 
MLUNQ  OOOE  4S10-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQOOft-as-oos] 

Drawbridge  Operation  Regulation; 
Upper  MiaaisalppI  River 

AOENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary;  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Clinton 
Railroad  Drawbridge,  mile  518.0.  Upper 
Mississippi  River  at  Clinton.  Iowa.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  with  requests  for 
bridge  openings  made  24  hours  in 
advance.  Requests  can  be  made  by 
calling  the  Clinton  Yardmaster's  office 
at  319-244-3204  anytime;  the  bridge  on 
weekdays  from  7:00  a.m.  to  3:30  p.m.  at 
319-244-3269;  or  during  office  hours  at 
630-876-2797.  This  closure  is  necessary 
to  perform  annual  maintenance  work.     ^ 
DATES:  The  deviation  is  effective  from 
December  12,  1997  until  March  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Director,  Western  Rivers 
Operations,  (314)  539-3900,  extension 
378. 

SUPPt-BIENTARY  INFORMATION:  The 
Clinton  Raifroad  Drawbridge  at  Clinton, 
Iowa  has  a  vertical  clearance  of  18.7  feet 
above  normal  pool  in  the  closed  to 
navigation  position  and  65.0  feet  in  the 
open  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tugs  with  tows. 

The  Union  Pacific  Railroad  has 
requested  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  for 
the  annual  maintenance  of  the  bridge. 

This  deviation  requires  the  draw  of 
the  Clinton  Railroad  Drawbridge  to 
remain  closed  to  navigation  from 
December  12, 1997  until  March  6, 1998 
with  a  24  hour  advance  notice  for  an 
opening.  The  drawbridge  operation 


regulations,  when  not  amended  by  a 
deviation,  require  that  the  drawbridge  is 
required  to  open  on  signal. 

Dated:  January  20, 1998. 
T.W.  Joriah. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
(FR  Doc.  98-2600  Filed  2-2-98;  8:45  am] 
BIUJNO  CODE  4tia-14-M 
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DEPARTMENT  OF  TRANSPORTATION 

CoaatOuard 

33  CFR  Part  117 
[CQDO8-08-OO8] 

Drawbridge  Operation  Regulation; 
Upper  Miaaiaaippi  River,  U.S. 
HIghwaya  138/218,  lA/IL 

AOENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Keokuk 
Drawbridge  across  the  Upper 
Mississippi  River  at  mile  364.0  at 
Keokuk.  Iowa.  This  deviation  allows  the 
bridge  to  open  upon  receipt  of  24  hours 
advance  notice  from  Tuesday,  December 

30. 1997,  through  Saturday,  February 

28. 1998.  This  deviation  is  necessary  to 
facilitate  maintenance  woric  on  the 
bridge's  mechanical  and  electrical 
systems. 

DATES:  The  deviation  is  effective  from 
December  30, 1997.  through  February 
28. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch.  Bridge 
Administrator.  Director.  Western  Rivers 
Operations,  (314)  539-3900,  extension 
378. 

SUPPLEMENTARY  INFORMATION:  Keokuk 
Drawbridge  spans  the  downstream 
entrance  to  Lock  19.  It  provides  a 
vertical  clearance  of  25.2  feet  above  the 
normal  pool  in  the  closed  to  navigation 
position.  The  bridge  must  open  in  order 
for  commercial  vessels  to  transit  Lock 
19.  Lock  19  is  closed  for  maintenance 
from  January  5, 1998,  until  February  7, 
1998.  Locks  14, 15  and  25  are  also 
closed  to  navigation  for  maintenance 
from  December  15, 1997  until  March  6, 
1998.  These  lock  closures  curtail  most 
commercial  vessel  activity  on  the  Upper 
Mississippi  River  upstream  from  Lock 
25,  Mile  241.4.  Local  marine  industries 
have  stated  they  anticipate  no  problems 
with  the  deviation  provided  the  bridge 
opens  on  receipt  of  24  hours  advance 
notice. 


This  deviation  allows  the  draw  of  the 
Keokuk  Drawbridge  to  remain  closed  to 
navigation  from  December  30, 1997 
through  February  28, 1998  with 
openings  provided  upon  24-hour 
advance  notice.  The  drawbridge 
operation  regulations,  when  not 
amended  by  a  deviation,  require  that  the 
drawbridge  open  on  signal. 

Dated:  January  20, 1998. 
T.  W.  Josiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
IFR  Doc.  98-2602  Filed  2-2-98;  8:45  am] 
aaOMQ  OOOE  4«10-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 


33  CFR  Part  117 
[CQD0a-«8-002] 

Drawbridge  Operation  Regulation; 
Upper  Miaaiaaippi  River 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 
bom  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the 
Burlington  Railroad  Drawbridge  at  mile 
403.1,  across  the  Upper  Mississippi 
River.  This  deviation  amends  the  federal 
drawbridge  operation  regulations  to 
require  a  six-hour  advance  notice  to 
open  for  the  period  of  12:01  ajn., 
December  31, 1997  to  12:01  a.m.,  March 
1, 1998.  This  action  is  necessary  in 
order  for  the  bridge  to  undergo  required 
maintenance.  Winter  conditions  on  the 
Upper  Mississippi  River,  coupled  with 
the  closure  of  many  Corps  of  Engineers' 
locks  until  March  of  1998,  will  preclude 
any  significant  navigation  demands  for 
bridge  openings. 

DATES:  The  deviation  is  effective  from 
12:01  a.m.,  December  31, 1997  to  12:01 
a.m.,  March  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch.  Bridge 
Administrator,  Director,  Western  Rivers 
Operations,  (314)  539-2900,  extension 
378. 

SUPPLEMENTARY  INFORMATION:  The 
Burlington  Railroad  Drawbridge 
swingspan  has  a  vertical  clearance  of 
21.5  feet  above  normal  pool  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  This  change  in 
drawbridge  operation  has  been 
coordinated  with  the  commercial 


waterway  industry  and  fleeting 
operations  in  the  area.  Use  of  the 
waterway  by  these  groups  is  curtailed 
during  lock  closures  and  ice  formation 
in  the  winter  months.  The  Burlington 
Railroad  Drawbridge  is  located  between 
Locks  18  and  19  which  will  be  closed 
during  the  period.  Performing 
maintenance  on  this  bridge  during  the 
winter  when  no  vessels  are  impacted  is 
preferred  to  bridge  closures  or  advance 
notification  requirements  during  the 
commercial  navigation  season. 

This  deviation  is  for  the  period  12:01 
a.m.,  December  31, 1997  to  12:01  a.m., 
March  1, 1998.  It  requires  that  six  hour 
advance  notice  be  made  for  the 
swingspan  of  the  Burlington  Railroad 
Drawbridge  to  open.  The  drawbridge 
operation  regulations,  when  not 
amended  by  a  deviation,  require  that  the 
drawbridge  open  on-demand. 

Dated:  January  20, 1998. 
T.W.  Josiah. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  98-2599  Filed  2-2-98:  8:45  am] 
BIUJNG  COCE  4*10-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[00008-08-003] 

Drawbridge  Operation  Regulation: 
Upper  Mississippi  River 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Rock 
Island  Railroad  and  Highway  swing 
span  drawbridge.  Mile  482.9.  Upper 
Mississippi  River.  This  deviation  allows 
the  drawbridge  to  remain  closed  to 
navigation  from  8  a.m.  on  December  31. 
1997  until  8  a.m.  on  February  28,  1998. 
This  action  is  necessary  in  order  to 
perform  annual  maintenance  and  repair 
work  on  the  bridge. 

DATES:  The  deviation  is  effective  from  8 
a.m.  on  December  31,  1997  until  8  a.m. 
on  February  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K,  Wiebusch,  Bridge 
Administrator.  Director.  Western  Rivers 
Operations,  (314)  539-3900.  extension 
378. 

SUPPLEMENTARY  INFORMATION:  The  Rock 
Island  Railroad  and  Highway 
Drawbridge  has  a  vertical  clearance  of 
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23.8  feet  above  normal  pool  in  the 
closed  to  navigation  position  and  110.0 
feet  in  the  open  to  navigation  position. 
NavigaUon  on  the  waterway  consists 
primarily  of  commercial  tugs  with  tows. 
The  U.S.  Department  of  the  Army.  Rock 
Island  Arsenal,  has  requested  a 
temporary  deviation  from  the  normal 
operation  of  the  bridge  so  that  annual 
maintenance  and  repairs  can  be 
performed. 

This  deviation  is  for  the  period  8:00 
a-m.  on  December  31. 1997  until  8:00 
a.m.  on  February  28. 1998.  It  requires 
that  the  draw  of  the  Rock  Island 
Railroad  and  Highway  Drawbridge 
remain  closed  to  navigation.  The 
drawbridge  operation  regulations,  when 
not  amended  by  a  deviation,  require  that 
the  drawbridge  open  on  signal. 

Dated:  jaauary  20. 1998. 
T.W.  ]oaiMh. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
|FR  Doc  98-2598  Filed  2-2-98;  8:45  am] 

HLUNO  COOC  4tie-1«-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQDOe-M-^KM] 

Drawbrtdge  Operation  Regulation; 
Black  Rivar.  Canadian  Pacific  Railway. 
Soo  District,  Wl 

AOENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Chicago 
Milwaukee  and  St.  Paul  Railroad 
Drawbridge  swing  span  drawbridge 
across  the  Black  River  at  mile  1.0  at 
LaCrosse,  Wisconsin.  This  deviation 
allows  the  bridge  to  remain  closed  to 
navigation  from  Tuesday.  January  6, 
1998,  through  Thursday,  February  5. 
1998.  This  closure  is  necessary  to 
facilitate  removal  and  rebuilding  of 
mechanical  devices  to  avoid  problems 
during  the  next  navigation  season. 
DATES:  The  deviation  is  effective  from 
Tuesday.  January  6, 1998.  through 
Thursday,  February  5,  1998. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Director.  Western  Rivers 
Operations.  (314)  539-3900,  extension 
378. 

SUPPt^MENTARY  INFORMATION:  The 
Chicago  Milwaukee  and  St.  Paul 


Railroad  Drawbridge  has  a  vertical 
clearance  of  16.9  feet  al>ove  normal  pool 
in  the  closed-to-navigation  position.  All 
locks  in  the  U.S.  Army  Corps  of 
Engineers  St.  Paul  District  have  been 
closed  for  the  winter  and  this  has 
greatly  reduced  the  amount  of 
commercial  navigation  in  the  LaCrosse 
area.  Local  marine  industry  have  stated 
that  they  anticipate  no  problems  with 
the  closure. 

This  deviation  requires  that  the 
Chicago  Milwaukee  and  St.  Paul 
Railroad  Drawbridge  remain  closed  to 
navigation  from  January  6, 1998  through 
February  5,  1998.  The  drawbridge 
operation  regulations,  when  not 
amended  by  a  deviation,  require  that  the 
drawbridge  open  on  signal  if  at  least  two 
hours  notice  is  given. 

Dated:  January  20. 1998. 
T.  W.  JtMiah. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
(FR  Doc.  98-2603  Filed  2-2-98;  8:45  am] 

BILUNO  OOOC  4«ie-14-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  160 
[COD  e7-«67] 


SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubUshed.  the  IR  contains 
typographical  errors  which  resulted  in 
using  the  phrases  "12  or  more 
passengers"  and  "12  passengers  or 
more",  instead  of  the  correct  phrase 
"more  than  12  passengers". 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  11. 1997.  of  the  interim  rule 
(97-067).  which  was  the  subject  of  FR 
Doc.  97-32447,  is  corrected  as  follows: 

1.  On  page  65204,  in  the  third 
column,  in  the  fourth  complete 
paragraph  which  begins  with  the  words, 
"This  rule  will  require  these  vessels 

*  •  •,  remove  the  words  "12 
passengers  or  more"  and  add.  in  their 
place.  Uie  words  "more  than  12 
passengers". 

2.  On  page  65206,  in  the  tliird 
column,  in  §  160.207,  paragraph  (d)(1), 
remove  the  words  "12  or  more 
passengers",  and  add.  in  their  place,  the 
words  "more  than  12  passengers". 

Dated:  January  28. 1998. 
Joseph  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  98-2601  Filed  2-2-98;  8:45  am) 

MUJNO  COM  4t1*-14-M 


RIN2115-AF54 

Advance  Notica  of  Arrival:  Vaaaals 
Bound  for  Ports  and  Placas  In  Iha 
UnitadStatas 

AOENCY:  Coast  Guard.  DOT. 
ACTION:  Correction  to  interim  rule. 

summary:  This  docimient  contains 
corrections  to  the  interim  rule  (CGD  97- 
0671,  which  was  published  on  December 
11. 1997  (62  FR  65203).  The  rule 
requires  certain  vessels  to  notify  us  of 
their  International  Safety  Management 
(ISM)  Code  certification  status  when 
they  enter  U.S.  waters  and  j>orts.  The 
rule  requires  these  vessels  to  include 
their  ISM  Code  status  in  the  notice  of 
arrival  messages  that  are  routinely  sent 
to  the  Coast  Guard  Captain  of  the  Port. 
This  document  replaces  the  phrases 
"12  or  more  passengers"  and  "12 
passengers  or  more",  with  the  correct 
phrase  "more  than  12  passengers". 
DATES:  Effective  on  February  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Gauvin,  Project  Manager. 
Vessel  and  Facility  Operating  Standards 
Division  (G-MSO-2),  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  telephone  (202)  267- 
1053.  or  fax  (202)  267-4570. 


POSTAL  SERVICE 
39  CFR  Part  20 
Global  Priority  Mail 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  sets  forth 
the  International  Mail  Manual  (IMM) 
regulations  and  rates  pertaining  to  a 
new  Global  Priority  Mail  preprinted  flat- 
rate  box. 

DATES:  Effective  February  3. 1998. 
Comments  must  be  received  on  or 
before  April  6, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager. 
Expedited  Products  Group.  International 
Business  Unit.  U.S.  Postal  Service, 
Room  370-IBU.  475  L'Enfant  Plaza  SW, 
Washington,  DC  20260-6500.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
tluough  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Thabet.  (202)  268-2269. 
SUPPLEMENTARY  INFORMATION:  Global 
Priority  Mail  is  an  expedited  airmail 


letter  service  providing  last,  reliable, 
and  economical  delivery  of  all  items 
mailable  as  letters  or  merchandise  up  to 
4  pounds.  Global  Priority  Mail  items 
receive  priority  handling  in  the  United 
States  and  destination  countries.  Service 
is  limited  to  the  34  destination  countries 
identified  in  IMM  226.2.  Service  is 
available  from  designated  post  offices 
identified  in  IMM  226.32. 

The  weight  limit  for  Global  Priority 
Mail  items  is  4  pounds.  The  Postal 
Service  offers  two  sizes  of  preprinted 
flat-rate  envelopes.  The  rates  for  these 
envelopes  are  based  on  a  geographic  rate 
zone  regardless  of  the  actual  weight. 
Although  these  envelopes  are  valid  for 
weights  of  up  to  4  pounds,  the  practical 


limitations  of  the  envelopes  limit  the 
weight  to  less  than  4  pounds.  There  also 
are  weight-based  rates  for  use  when 
customers  use  their  own  paclcaging 
materials.  There  also  are  volimie  rates 
associated  with  this  option  when 
customers  mail  five  or  more  of  the 
variable  weight  option  items  at  a  time. 

Recognizing  the  customer  need  for 
convenient  packaging,  the  Postal 
Service  is  introducing  a  preprinted 
Global  Priority  Mail  flat-rate  box  for 
weights  of  up  to  4  pounds.  Like  the 
preprinted  flat-rate  envelopes,  the  rates 
for  this  box  are  based  on  geographic  rate 
zones  regardless  of  the  actual  weight. 
The  maximum  weight  allowable 
remains  at  4  pounds 


The  rates  are: 

Global  Priority  Mail -Flat  Rate 
Box  Rates 


Destination 


Westem  Europe 
North  America  ... 
South  America  .. 

Middle  East 

Pacific  Rim 


Postage 


S22 
22 
22 
22 

30 


Weight  limit  4  lbs. 

There  are  also  Global  Priority  Mail 
flat-rate  box  volume  rates,  for  customers 
mailing  10  or  more  pieces  in  one 
mailing.  Refer  to  IMM  226.45. 

The  rates  are  as  follows: 


Global  Priority  Mail,  Flat-Rate  Box  Volume  Rates 


Geographic  region 


Westem  Europe 

^k>rth  America  ... 
South  America  ... 

Middte  East 

Paafic  Rim  


(10-14 
pieces) 


$19.50 
19.50 
19.50 
19.50 
27.00 


(15-19 
pieces) 


$18.50 
18.50 
18.50 
18.50 
25.50 


(20  or  more 
(pieces) 


$17.50 
17.50 
17.50 
17.50 
24.00 


Weight  limit  4  lbs. 

Accordingly,  the  Postal  Service 
hereby  adopts  the  following  regulations 
on  an  interim  basis.  Although  39  U.S.C. 
407  does  not  require  advance  notice  and 
opportimity  for  submission  of 
comments,  and  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  frtim  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553).  the 
Postal  Service  invites  interested  parties 
to  submit  written  data,  views,  or 
comments  concerning  the  interim 
regulations. 

The  Postal  Service  adopts  the 
following  amendments  to  the  IMM. 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR20:i. 

Lists  of  Subjects  in  39  CFR  Fart  20 

International  postal  service.  Foreign 
relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C  401, 
404.  407,  408. 

2.  Effiective  February  3, 1998.  section 
226  of  IMM  issue  19  is  amended  as 
follows: 


2    CONDITIONS  FOR  MAILING 


226    Global  Priority  Mail 


226.12    Permissible  Items 


All  items  sent  as  letter-class  mail  (see 
221.1)  are  accepted  in  Global  Priority 
Mail,  provided  that  the  contents  are 
mailable  and  fit  securely  in  the 
envelope  or  box.  Global  Priority  Mail 
items  may  contain  dutiable  merchandise 
unless  the  country  of  destination 
specifically  prohibits  dutiable 
merchandise  in  letters  (see  224.51).  Any 
item  that  is  prohibited  in  international 
mail  is  prohibited  in  Global  Priority 
Mail.  Refer  to  the  "Country  Conditions 
of  Mailing"  in  the  Individual  Country 
Listings  for  individual  country 
prohibitions. 

226.13    Packaging 

Items  must  fit  comfortably  within  the 
envelope  or  box  without  distorting  or 
bursting  the  container.  Do  not  use 
excessive  tape  to  keep  the  envelope  or 
box  from  bursting.  Use  only  one  piece 
of  tape  to  secure  the  flap. 


226.44    Global  Priority  Mail,  Flat-Rate 
Box 

Each  Global  Priority  Mail  flat-rate  box 
is  charged  at  a  flat  rate.  The  rate  is  based 
on  the  geographic  rate  zone  regardless  of 
its  actual  weight.  Postage  is  required  for 
each  piece  (See  Exliibit  226.44). 

Exhibit  226.44.— Global  Priority 
Mail.  Flat-Rate  Box  Rates 


Destination 


Western  Europe 
North  America  ... 
South  America  .. 

Middle  East 

Pacific  Rim 


Postage 


$22 
22 
22 
22 

30 


226.4    Postage 


Weight  limit  4  lbs. 

226.45    Global  Priority  Mail.  Flat-Rate 
Box  Volume  Rate 

226.451  Minimum  Quantity 
Requirements 

The  mailer  must  have  a  minimum  of 
10  or  more  pieces  to  one  or  more  Global 
Priority  Mail  countries.  The  minimum 
does  not  apply  to  each  geographic  rate 
zone  (See  Exhibit  226.45). 

226.452  Mailing  Statement 

Postage  for  volume  rate  mail  and 
permit  imprint  must  be  computed  on 
Form  3653,  Global  Priority  Mail 
Statement  of  Mailings. 
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Geographic  region 


Western  Europe 
North  America  ... 
South  America  ... 

Middle  East 

Pacrtic  Rim  , 


(10-14 

(15-19 

(20  or  more 

pieces) 

piece*) 

(pieces) 

S19.50 

$18.50 

$17.50 

19.50 

18.50 

17.50 

19.50 

18.50 

17.50 

19.50 

18.50 

17.50 

27.00 

25.50 

24.00 

Weight  limit  4  lbs. 

•  •        •        •        • 

226.62    Marking 

Global  i'riority  Mail  items  must  be 
mailed  in  special  envelopes  (EP-15A, 
EP-15B).  a  nat  rate  box  (01099X),  or 
with  the  Global  Priority  Mail  sticker 
(DEC-10)  provided  by  the  Postal 
Service.  (These  supplies  may  be 
obtained  by  calling  800-222-1811). 
Unmarked  pieces  are  subject  to  the 
applicable  LOAO  airmail  regular  rates 
and  treatment.  Pieces  paid  at  the  Global 
Priority  Mail  sticker  rate  must  have  the 
DEC-10  sticker  affixed  to  the  address 
side  of  the  package. 

•  •         •         •         • 

226.7    Size  and  Weight  Limits 
226.71     Size  Limits 


226.714    Global  Priority  Mail.  Flat 
Rate  Box 

The  dimensions  of  the  Global  Priority 
Mail  4  pound  box  are:  12Vt«x9V4x2 
inches. 

226.72    Weight  Limit 

Items  sent  as  Global  Priority  Mail  in 
envelopes  or  boxes,  or  using  the  variable 
weight  option,  must  not  exceed  4 
pounds. 

•        •        •        •        * 

226.8     Mailer  Preparation 

■         •         •         •         • 

226.82    DepowtofMail 

Global  Priority  Mail  single-piece 
variable  weight  option  pieces,  Global 
Priority  Mail  flat-rate  envelopes  and 
Global  Priority  Mail  flat-rate  boxes  with 
postage  affixed  may  be  deposited 
wherever  Express  Mail  is  accepted. 
These  include:  post  office  windows, 
handed  to  a  letter  carrier,  placed  in  an 
Express  Mail  street  collection  box  (only 
if  less  than  1  pound)  or  by  calling  1-800 
222-1811  for  pickup.  Global  Priority 
Mail  pieces  paid  by  permit  imprint  and 
pieces  mailed  at  the  Global  Priority  Mail 
volume  rates  must  be  deposited  at  a 
business  mail  acceptance  unit  as 
authorized  by  the  postmaster  in  the 
designated  Global  Priority  Mail  sites  for 


acceptance.  Metered  mail  must  be 

deposited  in  locations  under  the 

jurisdiction  of  the  licensing  post  office 

except  as  permitted  under  Domestic 

Mail  Manual  (DMM)  P030. 

Stanley  F.  Mires, 

Chief  Counsel,  Legishtive. 

|FR  Doc.  98-2527  Filed  2-2-98:  8:45  am) 

MLUNQ  COOK  771»-1t-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRf>art52 

[WI75-01-7304:  FRL-6966-7] 

Approval  and  Promulgation  of 
Implamanlation  Plan;  Wiaconain 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposed  to  approve 
Wisconsin's  request  to  grant  an 
exemption  for  the  Milwaukee  severe 
and  Manitowoc  County  moderate  ozone 
nonattainment  areas  from  the  applicable 
Oxides  of  Nitrogen  (NOx)  transportation 
conformity  requirements  on  June  12, 
1997.  The  proposal  was  based  on 
information  the  Wisconsin  Department 
of  Natural  Resource  (WDNR)  submitted 
to  the  EPA  as  a  State  Implementation 
Plan  (SIP)  revision  request  for  an 
exemption  under  section  182(b)(1)  of 
the  Clean  Air  Act  (Act).  The  request  was 
based  on  the  urban  airshed  modeling 
(UAM)  conducted  for  the  attainment 
demonstration  for  the  Lake  Michigan 
Ozone  Study  (LMOS)  modeling  domain. 
The  EPA  is  temporarily  granting  this 
exemption  until  a  control  strategy  SIP  is 
approved. 

DATES:  This  rule  will  be  effective  April 
6,  1998. 

ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  EPA's  responses 
are  available  for  inspection  at  the 
following  address: 

Written  comments  should  be  sent  to: 
(Zarlton  T.  Nash,  Chief,  Regulation 
Development  Section,  Air  I'rograms 


Branch  (AR-18J).  USEPA,  Region  5,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  80604-3590. 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  following 
location: 

Office  of  Air  and  RadiaUon  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500.  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section  (ARt-18J).  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
6680. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Clean  Air  Act  section  176(c)(3)(A)(iii) 
requires,  in  order  to  demonstrate 
conformity  with  the  applicable  SIP,  that 
transportation  plans  and  Transportation 
Improvement  Programs  (TIPs) 
contribute  to  emissions  reductions  in 
ozone  and  carbon  monoxide 
nonattainment  areas  during  the  period 
before  control  strategy  SIPs  are 
approved  by  USEPA.  This  requirement 
is  implemented  in  40  CFR  51.436 
throng  51.440  (and  §  §  93.122  through 
93.124),  which  establishes  the  so-called 
"build/no-build  test."  This  test  requires 
a  demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 

The  November  24. 1993.  final 
transportation  conformity  rule  ■  does  not 
require  the  build/no-build  test  and  less- 


■  "Criteria  and  Procedure*  for  Determining 
Conformity  to  Stale  or  Federal  Implementation 
Plant  of  Transportation  Plans.  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act"  NovMober  24, 1993  (58 
FR  62188). 


than-1990  test  for  NOx  as  an  ozone 
precursor  in  ozone  nonattainment  areas, 
where  the  Administrator  determines 
that  additional  reductitms  of  NOx 
would  not  contribute  to  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  Clean  Air 
Act  section  176(c)(3)(A)(iii).  which  is 
the  conformity  provision  requiring 
contributions  to  emission  reductions 
before  SIPs  with  emissions  budgets  can 
be  approved,  specifically  references 
Clean  Air  Act  section  182(b)(1).  That 
section  requires  submission  of  State 
plans  that,  among  other  things,  provide 
for  sped^c  annual  reductions  of  volatile 
organic  compounds  (VOCs)  and  NOx 
emissions  "as  necessary"  to  attain  the 
ozone  standard  by  the  applicable 
attainment  date.  Section  182(b)(1) 
further  states  that  its  requirements  do 
not  apply  in  the  case  of  NOx  for  those 
ozone  nonattainment  areas  for  which 
USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  ozone  attainment. 

For  ozone  nonattainment  areas,  the 
process  for  submitting  waiver  requests 
and  the  criteria  used  to  evaluate  them 
are  explained  in  the  December  1993 
USEPA  document  "Guidelines  for 
Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(0,"  and  the  May  27,  1994, 
and  February  8. 1995,  memoranda  firom 
John  S.  Seitz,  Director  of  the  Office  of 
Air  Quality  Plaiming  and  Standards,  to 
Regional  Air  Division  Directors,  tided 
"Section  182(f)  NOx  Exemptions- 
Revised  Process  and  Criteria." 

On  July  13, 1994,  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin  (the 
States)  submitted  to  the  USEPA  a 
petition  for  an  exemption  from  the 
requirements  of  section  182(f)  of  the 
Clean  Air  Act  (Act).  The  States,  acting 
through  the  Lake  Michigan  Air  Directors 
Consortium  (LADCo),  petitioned  for  an 
exemption  firom  the  Reasonably 
Available  Control  Technology  (RACT) 
and  New  Source  Review  (NSR) 
requirements  for  major  stationary 
sources  of  NOx.  The  petition  also  asked 
for  an  exemption  from  the 
transportation  and  general  conformity 
requirements  for  NOx  in  all  ozone 
nonattainment  areas  in  the  Region. 

On  March  6. 1995.  the  USE^ 
published  a  rulemaking  proposing 
approval  of  the  NOx  exemption  petition 
for  the  RACT.  NSR  and  transportation 
and  general  confoimity  requirements.  A 
number  of  comments  were  received  on 
the  proposal.  Several  commenters 
argued  that  NOx  exemptions  are 
provided  for  in  two  separate  parts  of  the 
Act,  in  sections  182(b)(l]  and  182(f).  but 
that  the  Act's  transportation  conformity 
provisions  in  section  176(c)(3)  explicitiy 


reference  section  182(b)(1).  In  April 
1995,  die  USEPA  entered  into  an 
agreement  to  change  the  procedural 
mechanism  throu^  which  a  NOx 
exemption  from  transportation 
conformity  would  be  granted  {EDF  et  al. 
V.  USEPA.  No.  94-1044.  U.S.  Court  of 
Appeals,  D.C.  Circuit).  Instead  of  a 
petition  under  section  182(f), 
transportation  conformity  NOx 
exemptions  for  ozone  nonattainment 
areas  that  are  subject  to  section  182(bKl) 
now  need  to  be  submitted  as  a  SIP 
revision  request.  Tbe  Milwaukee  and 
the  Manitowoc  ozone  nonattainment 
areas  are  classified  as  moderate  or  above 
and,  thus,  are  subject  to  section 
182(bMl). 

The  transportation  conformity 
requirements  are  found  at  sections 
176(c)(2).  (3).  and  (4).  The  conformity 
requirements  apply  on  an  areawide 
basis  in  all  nonattainment  and 
maintenance  areas.  The  USEPA 's 
transportation  conformity  rule  was 
amended  on  August  29, 1995  (60  FR 
44762)  to  reference  section  182(b)(1) 
rather  than  section  182(f)  as  the  means 
for  exempting  areas  subject  to  section 
182(b)(1)  from  the  transportation 
conformity  NOx  requirements. 

The  July  10. 1996,  SIP  revision 
request  from  Wisconsin  was  submitted 
to  meet  the  requirements  in  accordance 
with  section  182(b)(1).  Public  hearings 
on  this  SIP  revision  request  were  held 
on  January  11  and  12, 1995. 

In  evaluating  the  section  182(b)  SIP 
revision  request,  the  USEPA  considered 
whether  additional  NOx  reductions 
would  contribute  to  attainment  of  the 
standard  in  Milwaukee  severe  and 
Manitowoc  County  moderate  ozone 
nonattainment  areas  and  also  in  the 
downwind  areas  of  the  LMOS  modeling 
domain. 

As  outiined  in  relevant  USEPA 
guidance,  the  use  of  photochemical  grid 
modeling  is  the  recommended  approach 
for  testing  the  contribution  of  NOx 
emission  reductions  to  attainment  of  the 
ozone  standard.  This  approach 
simulates  conditions  over  the  modeling 
domain  that  may  be  expected  at  the 
attainment  deadline  for  three  emission 
reduction  scenarios:  (1)  Substantial  VOC 
reductions:  (2)  substantial  NOx 
reductions:  and  (3)  both  VOC  and  NOx 
reductions.  If  the  areawide  predicted 
maximum  one-hour  ozone 
concentration  for  each  day  modeled 
under  ccenario  (1)  is  less  than  or  equal 
to  those  from  scenarios  (2)  and  (3)  for 
the  corresponding  days,  the  test  is 
passed  and  the  section  182(f)  NOx 
emissions  reduction  requirements 
would  not  apply. 

In  making  tnis  determination  under 
section  182(b)(1)  that  Uie  NOx 


requirements  do  not  apply,  or  may  be 
limited  in  the  Lake  Michigan  area,  the 
USEPA  has  considered  the  National 
study  of  ozone  precursors  completed 
pursuant  to  section  185B  of  die  Act.  The 
USEPA  has  based  its  decision  on  the 
demonstration  and  the  supporting 
information  provided  in  the  SIP  revision 
request. 

n.  Public  Comments 

On  June  12.  1997,  the  EPA  proposed 
approval  of  the  Wisconsin  request  to 
grant  an  exemption  for  the  Milwaukee 
severe  and  Manitowoc  County  moderate 
ozone  nonattainment  areas  from  the 
applicable  Oxides  of  Nitrogen  (NOx) 
transportation  conformity  requirements. 
The  EPA  received  five  sets  of  comments 
during  the  public  comment  period 
which  ended  on  July  14, 1997.  Four  of 
the  comments  where  in  favor  of  the  EPA 
proposal,  and  one  set  was  critical  of  the 
proposal. 

Comment:  Wisconsin  has  failed  to 
establish  a  NOx  budget  for  these  ozone 
nonattainment  areas.  Wisconsin  has  yet 
to  develop  and  submit  such  budgets  as 
required  by  November  1994.  Until  these 
attainment  demonstrations, 
encompassing  verifiable  and  allocated 
(biogenic,  point,  mobile,  and  area)  NOx 
emission  budgets,  are  submitted  and 
complete,  any  determination  that 
required  control  strategies  are  not 
necessary  is  premature  and  unfounded. 

Response.  The  EPA  acknowledges 
that  the  State  has  not  submitted  the 
attainment  demonstration  as  required, 
but  EPA  can  process  this  SIP  revision 
without  an  attainment  demonstration. 
As  described  in  the  proposal,  EPA  is 
issuing  this  waiver  on  a  temporary  basis 
while  more  detail  modeling  information 
is  being  developed  and  submitted. 

Comment:  The  Wisconsin  submittal 
failed  to  demonstrate  that  low-level 
NOx  reductions  in  the  Milwaukee  and 
Manitowoc  nonattainment  areas  would  _ 
not  improve  air  quality.  While  the 
submittal  did  analyze  domain-wide  low 
level  NOx  reductions,  no  such  analysis 
was  performed  for  the  specific 
Wisconsin  counties.  The  State  of 
Wisconsin  in  coordination  with  LADCo. 
has  the  capabilities  to  model  NOx 
emissions  &t>m  mobile  sources  in  these 
counties.  The  EPA  should  require  such 
a  demonstration  before  taking  final 
action  on  this  rulemaking. 

Response:  The  LADCo  analysis 
demonstrated  that  across  the  board 
reductions  in  NOx  from  point,  area,  and 
mobile  sources  would  not  improve  air 
quality  in  the  modeling  domain. 
Further,  LADCo  performed  an  analysis 
which  focused  on  NOx  reductions  from 
point  sources.  This  analysis  showed  a 
small  increase  in  ozone  formation.  From 


5462  Federal  Register /Vol.  63.  No.  22 /Tuesday,  February  3.  1996 /Rules  and  Regulations 


Federal  Register /Vol.  63.  No.  22 /Tuesday,  February  3.  1998 /Rules  and  RegulaUons  5463 


this  result  LADCo  concluded  that  low 
level  NOx  controls,  i.e.  mobile  and  area 
sources,  would  be  detrimental  to  air 
quality  in  the  modeling  domain.  The 
EPA  accepts  these  conclusions. 

Comment:  The  Wisconsin  submittal 
failed  to  incorporate  the  LADCo 
"Episode  4"  analysis.  This  episode 
represents  meteorological  conditions 
with  predominately  east-to-west 
transport  patterns.  These  types  of 
episodes  will  be  important  when 
assessing  the  revised  NAAQS  eight  hour 
exposure  in  Eastern  Wisconsin.  Areas 
such  as  Fox  Valley  and  Dane  County, 
Wisconsin  have  already  recorded  eight 
hour  average  ozone  levels  greater  than 
80ppb. 

Besponse:  The  EPA  disagrees  that 
Episode  4  was  not  incorporated  into 
Wisconsin's  NOx  waiver  submittal.  The 
August  22,  1994,  EPA  technical  review 
and  the  LADCo  )uly  13. 1994,  technical 
support  document  for  the  NOx 
exemption  modeling  analysis  clearly 
detail  that  Episode  4  is  included  in  the 
NOx  waiver  submittal.  This  episode 
predicted  that  the  highest  domain-wide 
peak  ozone  concentrations  occur  under 
the  NOx-only  reduction  case.  The 
modeling  demonstration  also  showed 
that  NOx  reductions  are  too  limited  to 
contribute  to  attainment  of  the  ozone 
standard. 

Comment:  Michigan  Counties  now  in 
violation  of  the  ozone  NAAQS  will 
benefit  from  low-level  NOx  emissions 
reductions. 

Response:  Weather  conditions  which 
typically  produce  high  levels  of  ozone 
in  the  western  Michigan  area  feature 
winds  generally  from  the  south  to 
southwest.  NOx  controls  in  Wisconsin 
have  a  minimal  affect  on  air  quality  in 
western  Michigan  during  these  high 
ozone  episodes.  The  LA£)CO  modeling 
demonstrates  that  air  quality  benefits  in 
western  Michigan  occur  primarily  as  a 
result  of  NOx  controls  in  Illinois  and 
Indiana. 

Comment:  The  EPA  has  failed  to 
adequately  consider  the  benefits  of  NOx 
emissions  reductions  in  the  Milwaukee 
and  Manitowoc  nonattainment  areas. 

Response:  As  stated  above,  the  LADCo 
analysis  demonstrated  that  across-the- 
board  reductions  in  NOx  from  point, 
area,  and  mobile  sources  would  not 
improve  air  quality  in  the  modeling 
domain.  Further,  LADCo  performed  an 
analysis  which  focused  on  NOx 
reductions  from  point  sources.  This 
analysis  showed  a  small  increase  in 
ozone  formation.  From  this  resuh 
LADCo  concluded  that  low  level  NOx 
controls,  i.e.  mobile  and  area  sources, 
would  be  detrimental  to  air  quality  in 
the  modeUng  domain.  The  EPA  accepts 
these  conclusions. 


Comment:  The  EPA  and  Wisconsin 
failed  to  perform  the  appropriate 
environmental  justice  analysis.  The  EPA 
has  failed  to  consider  the  spatial  impact 
of  where  reductions  could  be 
anticipated  and  where  increases  might 
occur  with  and  without  NOx  conformity 
requirements  in  Wisconsin. 

Response:  As  discussed  in  the  July  14, 
1997,  proposed  approval,  the  role  that 
NOx  emissions  play  in  producing  ozone 
at  any  given  place  and  time  is  complex. 
NOx  primarily  represents  a  sum  of  two 
oxides  of  nitrogen,  namely  nitrogen 
oxide  (NO)  and  nitrogen  dioxide  (NOz). 
In  the  presence  of  sunlight,  NO2  photo- 
dissociates  into  NO  and  a  single  oxygen 
atom.  The  oxygen  atom  reacts  with 
molecular  oxygen  (O2)  to  form  ozone 
(Os).  NO,  on  the  other  hand,  near  its 
source  area  readily  reacts  with  ozone  to 
form  O2  and  NO2.  The  generated  NOj  is 
then  free  to  photo-dissodate  and  lead  to 
ozone  formation  further  downwind.  The 
reaction  of  NO  with  ozone,  which 
locally  reduces  ozone  concentrations,  is 
referred  to  as  ozone  scavenging  and  is 
one  of  the  primary  local  sinks  for  ozone 
in  the  lower  atmosphere  in  and  near  NO 
source  areas.  Since  emissions  of  NOx 
firom  fuel  combustion  sources,  whether 
internal  combustion  engines  or 
stationary  combustion  sources,  such  as 
industrial  boilers,  contain  significant 
amounts  of  NO,  it  is  expected  that  ozone 
concentrations  immediately  downwind 
of  such  NOx  sources  will  be  reduced 
through  ozone  scavenging.  Therefore, 
reducing  NOx  emissions  can  lead  to 
increased  ozone  concentrations  in  the 
vicinity  of  the  controlled  NOx  emission 
sources,  whereas  reducing  NOx 
emissions  may  lead  to  reduction  in 
ozone  concentrations  further 
downwind.  Reducing  NOx  emission^  in 
VOC-limited  areas  (areas  with  low  VOC 
emissions  relative  to  NOx  emissions) 
may  produce  minimal  ozone  reductions 
or  even  ozone  increases.  This  pattern  of 
NOx  scavenging  is  demonstrated  in  the 
LADCo  modeling.  Therefore,  controlling 
low  level  NOx  in  Milwaukee  area  could 
in  fact  increase  ozone  concentrations  in 
local  areas. 

Comment:  The  Wisconsin  request 
utilizes  the  BEIS-1  inventory  for 
biogenics  emissions.  The  Ozone 
Transport  Assessment  Group  (OTAG) 
concluded  that  the  BEIS-II  inventory  is 
the  preferred  inventory  for  (JAM 
analyses. 

Response:  The  BEIS-I  was  the 
approved  and  most  appropriate  biogenic 
emissions  inventory  available  to  LADCo 
when  the  NOx  model  analysis  was 
performed.  Any  subsequent  modeling 
performed  by  LADCo  will  utilize  the 
BEIS-n  biogenic  emissions  inventory. 


Comment  OTAG  concluded,  with 
Wisconsin's  concurrence,  that  both 
elevated  and  low  level  NOx  reductions 
are  eRiactive  in  reducing  ozone  levels. 
These  conclusions  were  based 
extensively  on  OTAG  modeling,  and  are 
significant  and  relevant  to  EPA's  acticm 
on  this  rule.  The  modeling  clearly 
demonstrated  the  efficacy  of  reducing 
low-level  (mobile  source)  NOx  in 
controlling  ozone.  The  conclusions  of 
the  policy  group  were  that  such 
reductions  were  cost  effective,  and 
beneEcial  to  reduce  transport  to 
downwind  areas. 

Response:  While  EPA  agrees  in  a 
general  sense  that  OTAG  recommended 
NOx  reductions  from  all  source 
categories  will  reduce  the  transport  of 
ozone,  it  should  be  noted  that  OTAG 
concluded  that  States  must  have  the 
opportunity  to  conduct  additional  local 
and  subregional  modeling  to  assess 
appropriateness,  type,  and  timing  of 
controls.  OTAG  huther  concludes  that 
States  can  work  together,  in 
coordination  with  EPA,  toward 
completing  local  SIPs  including  an 
evaluation  of  possible  local  NOx 
disbenefits.  The  EPA  believes  that  the 
specific  modeling  done  by  LADCo 
snould  override  OTAG's  general 
findings  as  it  pertains  to  NOx 
disbenefits. 

Comment:  The  OTAG  concluded  that 
"disbenefit"  analyses  found  ozone 
increases  to  be  less  frequent  and  severe 
than  EPA  concluded  based  on  the  July 
13, 1994,  LADCo  section  182(f)  NOx 
waiver  submittal,  on  which  the 
Wisconsin  transportation  conformity 
waiver  is  based. 

Response:  TRe  OTAG-fine  grid 
analysis  utilized  a  12  km  grid  as 
compared  to  the  LADCo  fine  grid  of  4 
km.  This  disparity  in  fine-grid  size  de- 
emphasizes  the  NOx  disbenefit  at  the 
local  urbanized  area.  OTAG  concluded 
that  some  areas  will  experience  local 
NOx  disbenefits  at  more  frequent 
pronounced  levels.  The  EPA  believes 
that  the  LAEXX)  fine-grid  analysis  is 
more  relevant  than  the  waiver 
determination. 

Comment:  In  previous  rulemakings  on 
similar  NOx  waiver  requests,  EPA 
committed  to  incorporate  the  OTAG 
findings  in  "future"  EPA  rulemakings.  ■ 
The  OTAG  has  completed  its  analyses, 
and  the  EPA  proposed  approval  of 
Wisconsin's  section  182(b)  waiver  is  in 
direct  conflict  with  the  OTAG's  findings 
and  EPA's  commitment  to  utilize  those 
findings. 

Response:  The  summary  of  the  OTAG 
finding  states  that  NOx  reductions 
decrease  and  increase  ozone;  decreases 
occur  domain  wide,  increases  are 
confined  to  a  few  days  in  a  few  urban 


areas.  These  local  increases  are  due 
mostly  to  low  level  urban  NOx 
reductions.  These  findings  are 
consistent  with  the  LADCo  analysis  for 
this  waiver. 

The  EPA's  recently  signed  proposed 
regional  NOx  rulemaking  uses  the 
OTAG  findings  to  identify  States  which 
contribute  significantly  to  ozone 
problem  areas  in  other  States.  In 
addition,  the  proposed  rulemaking 
establishes  State-wide  NOx  budgets  for 
the  year  2007. 

A  section  of  the  rulemaking  also     ^ 
solicits  comments  on  approaches  that 
can  be  used  to  address  the  disbenefit 
issue  in  areas  such  as  Lake  Michigan. 
Subsequent  modeling  by  the  LADCo 
States  will  need  to  address  the 
disbenefit  issue  as  it  pertains  to  the  NOx 
budget,  ozone  transport,  and  attainment. 


m.  EPA  Action 

In  this  final  action,  EPA  is  approving 
■<he  transportation  conformity  NOx 
waiver  SIP  revision  for  the  State  of 
Wisconsin.  In  light  of  the  modeling 
completed  thus  far  and  considering  the 
importance  of  the  Ozone  Transport 
Assessment  Group  (OTAG)  process  and 
attainment  plan  modeling  efforts,  EPA 
notes  that  it  may  reexamine  the  impact 
of  this  NOx  waiver.  In  the  near  future, 
EPA  intends  to  require  appropriate 
States  to  submit  SIP  measures  to  achieve 
emissions  reductions  of  ozone 
precursors  needed  to  prevent  significant 
transport  of  ozone.  The  EPA  will 
evaluate  Wisconsin's  submitted  SIP 
measures  and  available  refined 
modeling  to  determine  whether  the  NOx 
waiver  should  remain  in  place,  or 
whether  EPA  will  require  a  new  plan 
revision. 

The  EPA  also  reserves  the  right  to 
require  NOx  emission  controls  for. 
transportation  sources  under  section 
110(a)(2)(D)  of  the  Act  if  future  ozone 
modeling  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas. 

rv.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 


procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  EPA,  427  U.S.  246, 
255-66  (1976);  42  U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfumled 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniouely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 


result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  rei^uirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2) 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
-  petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  6, 1998.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rale  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)J 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Oxides  of  Nitrogen,  Transportation 
conformity.  Transportation-air  quality 
planning.  Volatile  organic  compounds. 

Dated:  January  22. 1998. 
David  A.  Ullrich, 
Acting  Regional  Administrator,  Region  V. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  tS  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  YY— Wisconsin  _ 

2.  Section  52.2585  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§522585    Control  strategy:  Ozone. 
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(m)  Approval— On  July  10. 1996,  the 
Wisconsin  Department  of  Natural 
Resources  submitted  a  revision  to  the 
ozone  State  Implementation  Plan.  The 
submittal  pertained  to  a  request  to 
waive  the  Oxide  of  Nitrogen 
requirements  for  transportation 
conformity  in  the  Milwaukee  and 
Manitowoc  ozone  nonattainment  areas. 
IFR  Doc.  9«-2ei6  Filed  2-2-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  OOCM  Na  91-283;  RM-7807.  RM- 
S772] 

Radio  Broadcasting  Sarvicas;  Qaorga 
Waat.  and  Corpus  Chriati,  TX 

AOOCY:  Federal  Communications 

Conunission. 

ACTKM:  Final  rule. 


:  The  Commission,  at  the 
request  of  G  &  W  Radio,  allots  Channel 
228C3  to  George  West.  Texas,  as  the 
community's  second  local  FM  service. 
See  56  FR  50843.  October  9. 1991.  The 
Commission  also  denies  a 
counterproposal  (RM-8772)  filed  by 
Reina  Broadcasting.  Inc.  requesting  the 
substitution  of  Channel  234C2  for 
Channel  234C3  at  Corpus  Christi,  Texas, 
since  Reina  failed  to  provide  the  express 
agreement  of  Four  M.L.  Broadcasting 
(applicant  for  Channel  281A  at  George 
West)  to  upgrade  and  open  a  new  filing 
window  for  Channel  281C3  at  George 
West.  Channel  228C3  can  be  allotted  to 
George  West  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.0  kilometers  (7.5  miles) 
southwest  to  avoid  a  short-spacing  to 
vacant  Channel  281A.  George  West. 
Texas.  The  coordinates  for  Channel 
228C3  are  28-15-46  and  98-12-24. 
Mexican  concurrence  for  this  allotment 
has  been  received  since  George  West  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  2. 1998.  The 
filing  for  Channel  228C3  at  George  West. 
Texas,  will  not  be  opened  ai  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPi.aiiB<TARY  information:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  91-283, 
adopted  January  7, 1998,  and  released 
January  16, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc..  (202)  857-3800,  1231  20th 
Street,  NW.  Washington,  DC  20036. 

List  of  SubiecU  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Part  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,336. 

173.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  Is  amended  by 

-adding  Channel  228C3  at  George  West. 

Federal  Communications  Commission. 

John  A.  KarouMM. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  98-1892  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

40  CFR  Part  192 

[Dockat  P8-118A;  Am«ndm*nt  192-62] 
RIN2137-AC56 

Excess  Flow  Valve— Customer 
Notification 

AOBICY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Final  rule. 

summary:  This  final  rule  requires 
operators  of  natural  gas  distribution 
systems  to  provide  certain  customers 
with  information  about  excess  flow 
valves  (EFV's).  Specifically,  customers 
of  new  and  replaced  single  residence 
service  lines  must  be  provided  written 
notification  about  the  availability  of 
these  valves  meeting  DOT-prescribed 
performance  standards,  and  related 
safety  benefits  and  costs.  If  a  customer 
requests  installation,  the  rule  requires 
an  operator  to  install  the  EFV  if  the 
customer  pays  all  costs  associated  with 
installation.  EFVs  restrict  the  flow  of  gas 


by  closing  automatically  if  a  service  line 
breaks,  thus,  mitigating  the 
consequences  of  service  line  failures. 
This  regulation  would  enhance  public 
awareness  of  the  potential  safety 
benefits  from  installing  an  EFV. 
DATES:  This  final  rule  takes  effect 
February  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  M.  Israni,  telephone  (202)  366- 
4571,  or  e-mail: 

mike.israni9rspa.dot.gov.  regarding  the 
subject  matter  of  this  final  rule,  or  the 
Dockets  Unit  (202)  366-4453  for  copies 
of  this  final  rule  or  other  material  in  the 
docket  referenced  in  this  rule. 
SUPPLEMENTARY  INFORMATION: 

Background 

During  routine  excavation  activities, 
excavators  often  sever  gas  service  lines 
causing  loss  of  life,  injury,  or  property 
damage  by  fire  or  explosion.  EFVs 
restrict  the  flow  of  gas  by  closing 
automatically  if  a  service  line  breaks, 
and  mitigate  the  consequences  of 
service  line  failiues.  Despite  efforts, 
such  as  damage  prevention  programs,  to 
reduce  the  frequency  of  excavation- 
related  service  line  incidents  on  nat\iral 
gas  service  lines,  such  incidents  persist 
and  result  in  death,  injury,  fire,  or 
explosion.  Because  damage  prevention 
measures  are  not  foolproof,  RSPA  has 
sought  an  appropriate  means  to  mitigate 
the  consequences  of  these  incidents. 
The  National  Transportation  Safety 
Board  (NTSB)  and  others  have 
recommended  EFVs  to  mitigate  the 
consequences  of  such  incidents,  thus, 
saving  lives  and  lessening  the  extent  of 
property  damage. 

By  having  an  operator  inform  its 
customers  of  the  availability  of  EFVs  for 
installation  at  a  cost  and  the  resultant 
safety  benefits,  customers  can  decide  if 
they  want  the  operator  to  install  an  EFV 
on  the  service  line.  Notification  giving 
information  on  EFVs  may  encourage 
EFV  use  and,  by  encouraging  such  use, 
may  lead  to  reduced  fatalities,  injuries, 
and  property  damage  that  can  result 
fit)m  excavation-related  incidents  on  gas 
service  lines. 

Statutory  Requirement 

In  49  U.S.C.  60110  Congress  directed 
the  Department  of  Transportation  (DOT) 
to  issue  regulations  requiring  operators 
to  notify  customers  in  writing  about 
EFV  availability,  the  safety  benefits 
derived  from  installation,  and  costs 
associated  with  installation, 
maintenance,  and  replacement.  The 
regulations  were  to  provide  that,  except 
where  installation  is  already  required,  if 
the  customer  requests  installation,  an 
operator  must  install  an  EFV  that  meets 


prescribed  {>erformance  criteria,  if  the 
customer  pays  all  costs  associated  with 
installation. 

Before  DOT  prescribed  notification 
regulations,  the  statute  required  DOT  to 
issue  regulations' prescribing  the 
circumstances  where  operators  of 
natural  gas  distribution  systems  must 
install  EFVs,  unless  DOT  determined 
that  there  were  no  circumstances  under 
which  EFVs  should  be  installed. 

RSPA  is  the  administration  within 
DOT  responsible  for  implementing  laws 
addressing  pipeline  safety. 

RSPA  published  a  notice  of  proposed 
rulemaking  (NPRM)  (Notice  2;  58  FR 
21524:  April  21, 1993)  ("Excess  Flow 
Valve  Installation  on  Service  Lines"), 
proposing  to  require  that  EFVs  be 
installed  on  single-residence  gas  service 
lines.  During  the  rulemaking  process  we 
reviewed  technical  information,  sought 
advice  from  state  safety  representatives, 
and  analyzed  available  operational  data. 
RSPA  determined,  primarily  for  cost 
reasons,  that  there  were  no 
circumstances  where  RSPA  should 
require  EFV  installation.  As  required  by 
the  statute,  RSPA  reported  this 
determination  to  Congress  on  April  4, 
1995.  A  copy  of  this  report  is  available 
in  the  docket.  As  further  required  by  49 
U.S.C.  §60110,  we  developed 
performance  standards  for  EFVs 
(industry  standards  were  not  then 
available)  to  ensure  that  an  EFV  ' 

installed  in  a  single-residence  gas 
service  line  operates  reliably  and  safely. 
These  performance  standards  were 
published  as  a  final  rule  [61  FR  31449; 
June  20, 1996). 

AGA  Petition  and  Pre-NPRM  Meetings 

The  American  Gas  Association  (AGA) 
submitted  a  petition  for  a  rulemaking  on 
EFV  customer  notification  in  which  it 
identified  several  issues  it  believed  we 
sht)uld  discuss  in  a  notification  rule. 
RSPA  considered  AGA's  petition  (on 
file  in  the  docket)  in  developing  the 
notice  of  proposed  rulemaking. To  gain 
further  information  before  developing  a 
proposed  notification  rule.  RSPA  met 
with  representatives  of  AGA,  the 
American  Public  Gas  Association 
(APGA),  NTSB  and  the  Gas  Safety 
Action  Council  (GASAC)  on  August  2 
and  September  6,  1995.  We  discussed 
AGA's  petition  and  these  meetings  in 
the  NPRM. 

NPRM 

RSPA  published  an  NPRM  (61  FR 
33476;  June  27, 1996),  proposing 
requirements  for  excess  flow  valve 
customer  notification.  The  comment 
period  closed  August  26,  1996. 
Commenters  included  industry 
associations,  local  distribution 


companies,  consultants,  city  and  state 
agencies,  and  a  federal  safety  agency. 

Advisory  Committee  Review 

In  November  1996,  RSPA  briefed  the 
Technical  Pipeline  Safety  Committee 
(TPSSC)  on  the  status  and  the  comments 
received  on  this  rulemaking.  In 
December  1996,  we  sent  letter  ballots  to 
the  TPSSC  members  to  vote  on  the 
proposed  rule  and  the  regulatory 
evaluation.  (The  TPSSC  is  required  to 
serve  as  a  peer  review  panel  and  review 
the  costs  and  benefits  associated  with 
any  proposed  regulatory  standard  in 
accordance  with  49  USC  60102  (b)(3)). 
We  received  11  out  of  15  ballots.  These 
11  members  voted  to  adopt  the  NPRM 
and  Regulatory  Evaluation.  Seven 
members  had  comments,  which  are 
addressed  below. 

The  Final  Rule    ' 

The  final  rule  establishes  a  new 
section  in  the  pipeline  safety 
regulations,  §  192.383,  "Excess  flow 
valve  Customer  Notification."  The  rule 
requires  written  notification  of 
customers  with  natural  gas  service  lines 
where  EFVs  meeting  prescribed 
performance  criteria  can  be  installed.  To 
be  consistent  with  the  final  rule  that 
prescribed  performance  standards  for 
EFVs  installed  on  single-residence 
service  lines  operating  continuously 
throughout  the  year  at  a  pressure  not 
less  than  10  psig,  this  rule  limits  the 
scope  of  customer  notification  to  those 
customers.  Of  those  single-residence 
services,  the  rule  further  limits  written 
notification  to  new  and  replaced  service 
line  customers. 

Definitions 

RSPA  defines  a  replaced  service  line 
as  a  natural  gas  service  line  where  the 
fitting  that  connects  the  service  line  to 
the  main  is  replaced  or  the  piping 
connected  to  this  fitting  is  replaced. 

RSPA  defines  the  service  line 
customer  an  operator  must  notify  as  the 
person  who  pays  the  gas  bill,  or  where 
service  has  not  yet  been  established,  the 
person  requesting  service.  Under  this 
definition,  the  person  who  pays  the  gas 
bill  may  be  the  tenant,  the  owner,  or  a 
third  party.  In  cases  where  service  has 
not  yet  been  established,  such  as  a  new 
subdivision  or  cluster  of  homes,  the 
person  requesting  new  service  may  be 
'the  home  builder. 

What  to  Put  in  the  Written  Notice 

This  rule  requires  that  the  notification 
contain  the  minimum  amount  of 
information  the  statute  requires.  An 
operator  may  decide  how  to  word  that 
information  as  long  as  sufficient 
information  is  given  to  provide  the 


customer  a  basis  to  decide  whether  to 
pay  for  EFV  installation.  The  notice 
must  gear  the  explanations  to  the  gas 
consumer,  not  an  engineer. 

— Meets  DOT  Performance  Standards 

An  explanation  that  an  excess  flow 
valve  meeting  minimum  DOT- 
prescribed  performance  standards  is 
available  for  the  operator  to  install  on 
the  service  line  if  the  customer  pays  the 
cost  of  installation.  The  explanation 
must  make  clear  to  the  customer  that 
EFV  installation  is  not  mandatory,  but 
that  if  the  customer  requests  installation 
and  pays  all  costs  associated  with 
installation,  the  operator  will  install  an 
EFV. 


— Safety  Benefits 

An  explanation  of  the  potential  safety 
benefits  of  installing  an  EFV.  to  include 
that  an  EFV  is  designed  to  shut  off  the 
flow  of  natural  gas  automatically  if  the 
service  line  breaks. 

— Cost  Associated  With  Installation. 
Maintenance,  and  Replacement 

An  explanation  that  if  the  customer 
requests  the  operator  to  install  an  EFV, 
the  customer  bears  all  costs  associated 
with  installation,  and  what  those  costs 
are.  In  addition,  the  notice  must  alert 
the  customer  that  costs  for  maintaining 
and  replacing  the  EFV  may  be  incurred, 
and  what  those  costs  would  be,  to  the 
extent  known. 

Additional  Information  in  the  Written 
Notice 

The  final  rule  does  not  require  an 
operator  include  additional  information, 
such  as  EFV  manufacturers'  brochures 
and  a  consumer  group's  telephone 
number,  in  the  notification.  Although 
we  are  not  requiring  such  information  to 
be  included,  we  encourage  operators  to 
include  any  information  that  aids  a 
customer's  decision  making. 

When  Notification  and  Installation 
Must  be  Made 

The  final  rule  requires  that  one  year 
after  the  final  rule  is  published,  an 
operator  must  notify  each  service  line 
customer  of  a  new  servlte  line  (single- 
residence  service  line  that  operates  at  a 
pressure  not  less  than  10  psig)  when  the 
customer  applies  for  service.  On 
replaced  service  lines,  an  operator  must 
notify  each  customer  (single-residence 
service  line  operating  at  a  pressure  not 
less  than  10  psig)  when  the  operator 
determines  the  service  line  will  be 
replaced.  If  a  customer  requests 
installation,  the  operator  must  install 
the  EFV  at  a  mutually  agreeable  date. 
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What  Records  Are  Required 

The  final  rule  requires  that  an 
operator  must  make  certain  records 
available  for  inspection: 

(1)  A  copy  of  tne  notice  currently  in 
use:  and 

(2)  Evidence  that  notices  have  been 
sent  to  the  service  line  customers  (new 
and  replaced  single-residence  service 
lines  operating  at  a  pressure  not  less 
than  10  psig)  within  the  previous  3 
years. 

When  Notification  is  Not  Required 

In  the  NPRM,  we  sought  comment 
from  operators,  state  pipeline  safety 
agencies,  their  representative 
associations  and  others  on  the  issue  of 
a  state  or  locality  preventing  an  operator 
from  charging  the  customer  for  EFV 
installation  costs.  We  also  sought 
comment  on  whether  the  waiver  process 
in  such  a  situation  would  be  too 
burdensome.  We  did  not  receive  any 
comment.  Thus,  in  RSPA's  judgment  the 
regulatory  waiver  process  now  in  place 
may  he  used  if  a  State  or  local  authority 
prevents  or  restricts  the  gas  utility  from 
accepting  a  customer's  payment  for  EFV 
installation  costs.  Similarly,  if  an 
operator  believes  that  in  a  particular 
situation,  compliance  would  be 
infeasible,  impractical  or  unreasonable, 
the  operator  may  apply  for  a  regulatory 
waiver. 

The  final  rule  describes  certain 
limited  circumstances  where  an 
operator  would  not  have  to  notify  a 
customer. 

•  Service  lines  where  the  operator 
will  install  an  excess  flow  valve 
voluntarily  or  where  the  state  or  local 
jurisdiction  requires  installation. 

•  If  excess  flow  valves  meeting  the 
prescribed  performance  standards  are 
not  available  to  the  operator. 

•  Where  an  operator  has  prior 
experience  with  contaminants  in  the  gas 
stream  that  could  interfere  with  an 
EFV's  operation,  cause  loss  of  service  to 
a  residence,  or  where  installing  an  EFV 
would  interfere  with  necessary 
operation  or  maintenance  activities, 
such  as  blowing  liquids  from  the  line. 

•  In  emergency  and  shori  time  notice 
replacement  situations  where  an 
operator  cannot  notify  a  customer  before 
replacing  a  service  line.  Examples  of 
these  situations  would  be  where  an 
operator  has  to  quickly  replace  a  service 
line  because  of 

— third  party  excavation  damage 
— Grade  1  leaks,  as  defined  in  tne 
Appendix  G-192-11  of  the  Gas  Piping 
Technology  Committee  (GPTC)  Guide 
for  Gas  Transmission  and  Distribution 
Systems, 
—a  short  notice  service  line  relocation 
request 


We  have  allowed  an  exemption  from 
notification  when  an  operator  must 
quickly  replace  a  service  line  because  of 
third  party  damage.  Although  the 
impetus  for  this  notification  rule  was  to 
mitigate  the  consequences  of  service 
line  failures,  particularly,  when  caused 
by  third  party  excavators,  we  recognize 
that  in  such  an  emergency,  an  operator 
may  not  be  able  to  notify  a  customer. 
Nonetheless,  although  not  required  to 
do  so,  we  urge  operators  to  make  their 
best  efforts  to  notify  customers  in 
emergency  situations,  so  that  the 
consequences  of  any  future  failures  may 
be  mitigated. 

Discussion  of  Comments 

RSPA  received  49  comments  in 
response  to  the  NPRM.  Commenters 
included  two  industry  associations 
(AGA.  New  England  Gas  Assoc.),  37 
local  distribution  companies,  two 
consultants,  seven  city  and  state 
agencies,  and  one  federal  safety  agency 
(NTSB).  In  addition,  we  received 
comments  from  TPSSC  members.  Of 
these  comments,  12  were  opposed  to 
issuing  any  notification  rule,  and  the 
remaining  commenters  directed  their 
remarks  to  specific  issues. 

General  Comments — ^Twelve 
commenters  were  opposed  to  issuing 
the  rule.  They  questioned  the  reliability, 
the  benefit  versus  costs,  and  the 
suitability  of  EFVs  to  handle  the  * 

majority  of  leaks  encountered  in  a  gas 
distribution  system.  They  argued  that 
our  focus  should  be  on  preventing  third- 
party  damage,  that  incidents  involving 
the  type  of  failures  where  an  EFV  is 
effective  are  infrequent,  and  that 
because  most  operators  design  their  load 
systems  for  future  use.  EFVs  would 
severely  restrict  load  growth. 

Two  commenters  said  the  typical 
customer  is  not  well  versed  in  gas 
industry  technology,  safety  matters  or 
frequency  of  service  line  failures,  and 
may  even  be  confused  when  asked  to 
make  a  decision  on  EFVs.  Two 
commenters  suggested  that  verbal 
notification  may  be  sufficient. 

NTSB  pointed  out  that  the  statute 
placed  no  limits  on  the  type  of  customer 
who  should  receive  notification.  NTSB 
recommended  we  require  notice  of  EFV 
availability  to  all  residential  and 
commercial  customers  with  service 
lines  that  have  operating  parameters 
compatible  with  any  commercially 
available  EFV. 

flesponse— RSPA  is  following  its 
statutory  mandate  to  prescribe 
regulations  requiring  operators  to  notify 
customers  in  writing  about  EFV 
availability,  the  safety  benefits  derived 
from  installation,  and  costs  associated 
with  installation,  maintenance  and 


replacement,  and  requiring  operators  to 
install  an  EFV  at  the  customer's  request 
if  the  customer  pays  the  installation 
costs.  We  considered  all  comments  in 
developing  final  regulations. 

If  notification  contains  this  minimum 
amount  of  information,  and  is  written 
for  an  average  gas  customer,  the 
customer  should  be  able  to  decide 
whether  it  wants  an  EFV  installed.  If  a 
customer  has  questions,  an  operator 
should  be  able  to  provide 
knowledgeable  personnel  who  can 
explain  technical  information  to  a 
customer's  satisfaction  to  enable  the 
customer  to  make  a  well-reasoned 
decision  about  installation. 

RSPA  determined  that  it  vvould 
neither  be  practical  nor  cost  beneficial 
for  operators  to  notify  all  single- 
residence  customers.  Determining 
whether  EFVs  can  be  installed  on 
existing  lines  presents  difficulties  (such 
as  lack  of  relevant  records  and  historical 
data)  not  encountered  on  new  and 
replaced  lines.  Furthermore,  RSPA's 
economic  evaluation  shows  that 
requiring  notification  to  all  single- 
residence  customers  would  result  in 
substantially  higher  costs  with  marginal 
safety  benefits  due  to  the  increased  time 
an  operator  would  have  to  spend  in 
responding  to  customer  inquiries  and 
determining  operating  conditions  on 
existing  lines.  Because  of  the  increased 
installation  costs  to  retrofit  an  existing 
line,  it  would  be  unlikely  that  many 
existing  customers  would  choose  to  pay 
the  costs  of  installation.  Nonetheless, 
RSPA  encourages  operators  to  consider 
expanding  notification  to  all  single- 
residence  customers. 

RSPA  will  consider  extending  the    - 
scope  of  notification  to  hospitals, 
schools,  commercial  enterprises,  and 
apartment  buildings  after  EFV  standards 
and  guidelines  are  published  by  the 
American  Society  of  Testing  and 
Materials  (ASTM)  Fl 7.40  committee 
and  the  American  National  Standards 
Institute  (ANSI)/Gas  Piping  Technology 
Committee  (GPTC)  2^380. 

Comments  on  Cost/Benefit  Study- 
Five  commenters  said  that  we  had 
underestimated  the  costs  to  comply 
with  the  rule.  They  explained  that  the 
cost  of  developing  a  utility-specific 
notice  will  be  significant  because  of  the 
legal,  safety,  and  customer  issues 
involved,  and  that  we  should  consider 
$35  to  $45  per  hour  as  the  cost  to 
develop  and  review  the  notice. 
Commenters  said  many  calls  would 
need  an  engineer  or  a  supervisor  to  talk 
to  the  customer.  AGA  said  the  study  had 
failed  to  address  who  would  incur  the 
costs  if  the  customer  wants  the  EFV 
removed,  or  if  a  properly  installed  EFV 
later  malfunctions  and  cuts  off  service. 


Advisory  Group:  One  member  pointed 
out  that  postage  costs  were  not  included 
in  the  total  cost  to  notify  all  existing 
residential  customers.  "This  member 
suggested  including  the  estimated 
number  of  customers  who  would 
request  an  EFV  in  each  case,  and  a  cost 
comparison  of  excavation  costs  for  new 
and  existing  customers. 

Response— RSPA  has  revised  its  final 
economic  evaluation  in  light  of  the 
comments  to  include  the  labor  costs  of 
preparing  and  mailing  the  notice,  and 
the  costs  of  fringe  benefits  in  the  hourly 
costs.  In  addition,  we  revised  the  salary 
estimates  of  the  person  responding  to 
customer  inquiries  to  accommodate 
concerns  that  answering  such  inquiries 
may  require  technical  expertise. 

RSPA  did  not  include  postage  costs  in 
its  estimate  of  the  cost  to  notify  existing 
customers  because  the  notification 
could  be  included  with  the  customer's 
monthly  bill.  We  also  did  not  estimate 
the  number  of  customers  who  might 
request  an  EFV  because  we  have  no 
relevant  data.  The  cost/benefit  study  did 
explain  in  comparing  the  costs  to  notify 
new  and  replaced  customers  versus 
existing  customers  that  existing 
customers  requesting  EFV  installation 
might  have  to  pay  $500  or  more  for 
installation  mostly  due  to  excavation 
cost.  The  cost/benefit  study  is  described 
later  in  this  document  and  is  available 
in  the  docket. 

Proposed  Section  192.383(a)— (68.9 
kPa  (10  psig)  Threshold )—Six 
commenters  said  that  a  68.9  kPa  (10 
psig)  threshold  for  installing  an  EFV 
should  not  be  used  as  a  notification 
threshold.  NTSB  said  that  EFVs  should 
be  made  available  to  customers  having 
service  lines  that  operate  at  pressures  as 
low  as  34.5  kPa  (5  psig).  The  other 
commenters  did  not  want  the  68.9  kPa 
(10  psig)  threshold  because  if  the  service 
line  pressure  for  each  customer  is  not 
recorded,  it  would  be  difficuh  to  know 
if  the  line-pressure  will  drop  below  68.9 
kPa  (10  psig).  Some  commenters 
suggested  that  a  minimum  pressure 
threshold  should  be  left  to  the  (iterator's 
judgment. 

Response — We  proposed  that  an 
0]>erator  notify  a  customer  of  a  new  or 
replaced  service  line  that  operates  at  a 
pressure  not  less  than  68.9  kPa  (10  psig) 
because  this  is  the  pressure  threshold 
we  had  established  for  EFV  installation 
in  the  performance  standards.  We 
explained  our  reasons  for  setting  this 
threshold  in  that  final  rule  (61  FR 
31449;  June  20,  1996). 

The  final  rule  continues  to  limit 
notification  to  new  and  replaced  service 
lines  meeting  the  10  psig  threshold.  In 
making  this  decision,  we  also 
considered  that: 


— ^Most  households  in  the  United  States 
receive  natural  gas  from  their  service 
lines  between  68.9  kPa  (10  psig)  to 
413.4  kPa  (60  psig). 

— ^DOT's  incident  report  data  indicates 
that  services  in  the  34.5  kPa  (5  psig) 
to  68.9  kPa  (10  psig)  pressure  range 
are  unlikely  to  experience  incidents 
from  outside  force  damage.  (A  survey 
of  incidents  from  1984  to  1992  shows 
that  one  out  of  212  reportable 
incidents  occurred  due  to  outside 
force  damage). 

Comments  on  Section  192.383(a)— 
(Service  Lines  Covered  Under  This 
Rule) — One  commenter  asked  if 
customer-owned  service  lines  were 
covered.  Another  commenter  said  that 
the  proposed  rule  was  unclear  whether 
notification  should  be  sent  to  two 
customers  if  both  are  supplied  from  the 
same  service  line. 

i?espons©— This  rule  applies  to 
service  lines  serving  a  single  residence. 
One  service  line  serving  two  or  more 
residents  would  not  be  covered. 
Customer-owned  service  lines  operating 
at  or  above  the  10  psig  pressure 
requirement  are  included  unless  one  of 
the  notification  exemptions  applies. 
Proposed  Sections  192.383(a)(1), 
(a)(3)  and  (b)— (Costs  Associated  With 
EFV  Installation) — We  proposed  that  if 
a  customer  requested  EFV  installation, 
the  customer  pay  the  costs  associated 
with  installation  and  defined  those  costs 
as  the  direct  costs  (parts  and  labor)  of 
installation.  We  also  proposed  that  an 
operator  must  install  an  EFV  if  the 
customer  agrees  to  pay  ail  installation 
costs. 

AGA  said  that  Congress  clearly 
intended  for  the  customer  to  incur  all 
costs  including  operation  and 
maintenance.  Several  commenters 
stated  that  we  must  follow  Congress's 
intent  to  require  customers  pay  for 
operating  and  maintaining  the  EFV.  in 
addition  to  the  installation  costs.  Some 
commenters  said  that  costs  must 
include  all  incremental  parts,  labor  and 
maintenance.  They  said  costs  such  as 
repair,  resetting,  replacement,  and 
deactivation  can  be  substantial.  Three 
commenters  argued  that  we  have  no 
authority  to  mandate  a  costing 
methodology  because  that  auUiority  lies 
with  the  state  public  utility  or 
commission.  Some  commenters 
complained  that  direct  costs  had  not 
been  clearly  defined. 

NTSB  commented  that  the  language 
in  the  proposed  rule  requiring 
customers  to  pay  replacement  costs  is 
inconsistent  with  the  preamble's 
discussion  that  operators  recoup  only 
the  direct  costs  of  installation.  NTSB 
also  pointed  out  that  the  experience  of 


the  two  largest  users  of  EFVs,  who  had 
not  had  any  design-related  EFV  failure 
in  the  last  20  years,  supported  not 
including  replacement  costs. 

Advisory  Group:  Two  members  said 
costs  should  include  indirect  costs  of 
installing  or  replacing  the  EFV, 
including  maintenance  and  replacement 
costs.  One  member  said  costs  incurred 
due  to  false  closure  or  other 
inappropriate  operation  should  be 
included. 

Response — The  statute  requires  that 
an  operator  notify  its  customers  of  the 
costs  associated  with  installation, 
maintenance  and  replacement  but  that 
the  operator  install  an  EFV  if  the 
customer  pays  the  installation  costs.  In 
following  this  mandate,  we  are  requiring 
that  an  operator  notify  its  customers  that 
costs  for  maintaining  and  replacing  an 
EFV  could  be  incurred  after  installation 
and  what  those  costs  are,  to  the  extent 
known.  The  notice  must  also  explain 
that  if  the  customer  requests 
installation,  the  customer  has  to  pay  the 
installation  costs  at  that  time,  and  what 
those  costs  are. 

RSPA  recognizes  that  the  regulatory 
authority  to  price  gas  Ues  with  state  and 
local  pubUc  utility  commissions.  We 
believe  that  public  utility  commissions 
will  recognize  that  EFV  installation, 
maintenance  and  replacement  costs  are 
legitimate  costs  and  allow  operators  to 
charge  for  those  services,  to  the  same 
extent  they  are  allowed  to  charge  for 
other  service  line  services.  Nonetheless, 
we  believe  that  to  carry  out  the  statutory 
requirements,  we  should  define  some  of 
the  costs. 

The  proposed  rule  defined 
installation  costs  as  direct  costs  (parts 
and  labor)  of  installing  an  EFV.  We 
proposed  a  limit  on  what  an  operator 
could  recoup  for  installing  an  EFV  so 
that  an  EFV  would  not  be  cost 
prohibitive.  We  believe  Congress 
intended  gas  customers  to  have  a 
reasonably  priced  extra  safety 
protection.  In  finalizing  this  rule  we 
have  attempted  to  clarify  the  installation 
costs  that  an  operator  should  recoup. 
Installation  costs  of  an  EFV  are  costs 
directly  connected  with  installation  of 
EFVs,  for  example,  costs  of  parts,  labor, 
inventory  and  procurement. 

Although  the  statute  was  amended  to 
allow  an  operator  to  notify  its  customers 
about  installation,  maintenance  and 
replacement  costs,  a  customer  only  has 
to  pay  installation  costs  to  have  an  EFV 
installed  on  its  service  line.  Thus,  we 
believe  that  an  operator  may  later 
recoup  maintenance  and  replacement 
costs  only  if  such  costs  are  ever 
incurred.  These  costs  are  not  to  be 
included  in  the  initial  installation  costs. 
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Proposed  section  192.383(a)(2h— 
(Potential  Safety  Benefits)— The  NPRM 
proposed  that  notification  include  an 
explanation  of  potential  safety  beneHts. 
Eight  commenters  said  that  the  NPRM 
did  not  address  the  potential  hazards 
from  EFVs,  which  could  subject  an 
operator  to  liability  if  the  EFV  fails  to 
perform  to  a  customer's  satisfaction. 
One  commenter  suggested  notification 
include  that  an  EFV  is  not  designed  to 
protect  against  slow  leaks,  system  over 
pressure,  or  leaks  inside  the  house. 

We  further  proposed  that  the 
explanation  of  safety  benefits  include 
that  an  EFV  is  designed  to  shut  off  the 
flow  of  the  natural  gas  when  the  service 
line  is  ruptured.  A  commenter  suggested 
changing  the  wording  to  "in  the  event" 
the  service  line  is  severed,  because 
"when  the  service  line  is  ruptured" 
implies  that  a  service  line  will  rupture. 
This  commenter  also  suggested  that  the 
term  "rupture"  be  replaced  with 
"severed",  as  "rupture"  is  also  used  for 
material  failures,  such  as  a  crack  in 
polyethylene  pipe. 

Advisory  Group — One  member 
suggested  replacing  "service  line  is 
ruptured"  with  "damaged  service  line 
conditions  cause  its  closure."  Another 
member  said  the  wording  "designed  to 
shut  off  the  flow"  is  not  accurate  as  an 
EFV  may  not  totally  shut  off  flow. 

Response — The  statute  requires 
notification  to  include  EFV  benefits. 
The  statute  does  not  preclude  an 
operator  from  putting  in  EFV  limitations 
(for  example,  that  an  EFV  does  not 
protect  against  slow  leaks  due  to 
corfosion.  threaded  joints,  or  leaks 
beyond  the  meter  assembly). 

We  have  changed  "rupture"  to 
"break",  and  "when"  to  "if  the  service 
line  breaks"  in  the  final  rule.  However, 
we  have  retained  the  phrase  "designed 
to  shut  ofT'  because  it  is  a  performance 
standard  requirement  for  the  valve. 

Proposed  Section  192.383(a)(4}— 
(Notification  Language) — The  NPRM 
proposed  that  notification  be  "in 
sufficient  detail"  and  "in  language 
easily  comprehensible."  Two 
commenters  said  this  is  a  subjective 
standard  that  does  not  enable  the 
operator  to  distinguish  between 
acceptable  and  deficient  language. 

Response — We  have  revised  this 
requirement.  We  continue  to  use 
performance-based  language  to  ensure 
that  notices  are  written  for  the  average 
customer,  not  for  persons  with 
specialized  technical  expertise. 

Comments  on  Additional  Information 
That  Should  be  in  the  Notice— One 
commenter  said  notification  should 
include  information  that  excessive 
consumption  may  cause  the  EFV  to 
activate.  This  commenter  said  the 


operator  should  not  give  the  customer 
any  warranties  about  an  EFV's 
operation.  One  commenter  said  that  gas 
operators  should,  in  addition  to  third 
party  damage,  describe  all  conditions, 
such  as,  earthquakes,  lightning  strikes, 
ground  subsidence  caused  by  changing 
weather  conditions,  and  vandalism, 
which  may  cause  a  pipeline  to  rupture. 

Response — RSPA,  disagrees  that 
excessive  consumption  may  cause  an 
EFV  to  activate.  If  the  valve  meets  the 
DOT  performance  standards  and  is 
chosen  properly  based  on  the  service 
line  consumption,  then  the  valve  will 
not  activate  unless  consumption 
exceeds  50%  above  the  maximum  flow, 
an  unlikely  event.  We  have  used  the 
phrase  "if  the  service  line  breaks"  to 
acknowledge  that  other  conditions  may 
cause  a  service  line  failure.  However, 
we  leave  to  the  operator's  discretion 
whether  to  describe  all  conditions  that 
may  cause  a  pipeline  to  fail. 

Proposed  Section  192.383(a)(5)— 
(Comments  on  Definitions  of  Replaced 
Service  Line  6-  Service  Line  Customer) — 
Twenty  six  commenters  requested 
further  clarification  of  the  proposed 
"replaced"  service  line  and  "service 
line  customer"  definitions. 

Replaced  Service  Line — We  proposed 
a  "replaced"  service  line  as  one  in 
which  a  section  of  pipe  is  replaced 
between  the  gas  main  and  meter  set 
assembly.  Two  commenters  suggested  a 
"replaced"  service  line  should  be  as 
where  a  fitting  connecting  the  service 
line  to  the  main  is  replaced  or  when  the 
service  is  replaced  completely  fit>m  the 
main  to  the  meter  assembly.  One 
commenter  suggested  a  "replaced"  line 
as  one  where  at  least  50%  of  the  service 
line  is  being  replaced.  AGA 
recommended  that  a  "replaced"  service 
line  refer  to  a  natural  gas  service  line  in 
which  the  fitting  that  connects  the 
service  line  to  the  main  is  replaced  or 
the  piping  connected  to  this  fitting  is 
replaced. 

Advisory  Group— Two  members 
recommended  we  use  AGA's  definition 
of  "replaced"  service  line. 

Service  Line  Customer — We  proposed 
that  a  "service  line  customer",  the 
person  the  operator  should  notify, 
should  be  the  person  paying  the  gas  bill 
or  where  the  service  was  not  yet 
established,  the  owner  of  the  property. 
AGA  suggested  that  where  service  has 
not  yet  been  established,  the  service  line 
customer  shou4d  be  the  person 
requesting  service.  Two  commenters 
suggested  the  person  notified  should  be 
the  person  requesting  service,  or  where 
gas  service  exists  and  the  residence  is 
vacant,  the  owner  of  the  property.  One 
commenter  said  the  person  notified 


should  be  the  builder,  not  the  owner  of 
the  property  who  signs  for  new  service. 

NTSB  said  the  proposed  definition 
does  not  allow  persons  at  risk, 
specifically  renters  in  new  housing 
subdivisions,  to  decide  whether  an  EFV 
should  be  installed.  NTSB  said  that 
because  our  definition  limited  operators 
to  notifying  builders  in  new  housing 
subdivisions,  we  should  require 
notification  of  both  renters  and  the 
owners  of  the  rented  buildings. 

Some  commenters  said  the  proposed 
wording  could  be  misread  to  suggest  all 
customers  must  be  notified. 
Commenters  suggested  using  "each 
applicable  customer"  and  define 
"applicable  customer"  as  those 
customers  meeting  the  criteria  in 
192.383  (a).  AGA  and  other  commenters 
suggested  adding  another  definition  to 
clarify  which  customers  should  be 
notified. 

Response — We  have  revised  the 
"replaced"  service  line  and  "service 
line  customer"  definitions.  We  have 
also  re-written  the  regulation  for  clarity, 
to  eliminate  any  confusion  over  which 
gas  customers  must  be  notified.  NTSB's 
comment  that  both  renters  and  owners 
be  notified  would  create  conflict  if  one 
wanted  an  EFV  installed  and  the  other 
did  not.  Proposed  section  192.383(a)(5) 
is  changed  to  section  192.383(b)  in  the 
final  rule. 

Proposed  Section  192.383(c)— (30  Day 
Notification  and  One  Year 
Implementation  Requirements) — 
Practically  all  commenters  expressed 
concern  about  the  proposed  requirement 
that  an  operator  notify  each  customer 
thirty  days  before  a  new  or  replaced 
service  line  is  installed.  They  said  thirty 
days  was  impractical  and  unduly 
burdensome.  Commenters  explained 
that  operators  currently  schedule  and 
complete  regularly  planned  service  line 
installations  in  less  than  30  days. 
Moreover,  operators  replace  service 
lines  immediately  for  public  safety  and 
good  customer  service.  Some 
conunenters  suggested  allowing  an 
operator  to  establish  its  own  criteria  for 
when  to  notify.  One  commenter  said 
that  we  did  not  clearly  state  how  many 
times  the  service  line  customer  should 
be  notified. 

NTSB  said  the  one-year 
implementation  period  is  too  long,  and 
that  six  months  is  more  than  adequate 
for  the  industry  to  prepare  for 
compliance.  NTSB  explained  that  EFVs 
are  commercially  available  and  that 
industry  associations  are  already 
developing  guidance  to  help  operators 
draft  appropriate  notices. 

Advisory  Group — Two  members 
recommended  a  5  to  10  day  notification 


period  as  more  appropriate  than  the 
proposed  30  days. 

Response — RSPA  agrees  that  30  days 
advance  notification  is  impractical  and 
has  revised  this  requirement.  Now  an 
operator  must  notify  a  new  service  line 
customer  (single  residence  with  service 
line  pressure  not  less  than  10  psigj  of 
EFV  availability  when  that  customer 
applies  for  service.  A  customer  having 
its  service  Hne  replaced  (single 
residence  with  service  line  pressure  not 
less  than  10  psig]  must  be  notified  of 
EFV  availability  when  the  operator 
determines  the  service  line  will  be 
replaced.  If  the  customer  requests 
installation,  an  operator  must  install  the 
EFV  at  a  mutually  agreeable  date.  In 
either  case,  a  customer  has  to  be  notified 
only  once. 

We  have  kept  the  one-year 
implementation  period.  We  disagree 
that  a  six-month  implementation  period 
is  adequate  for  operators  to  notify 
customers.  One  year  is  more  appropriate 
for  operators  to  learn  which  customers 
to  notify,  to  draft  notices,  and  to  instruct 
personnel  to  handle  inquiries. 

Proposed  Section  192.383(d)- 
(Recordkeeping)— Six  commenters 
objected  to  the  proposal  that  operators 
keep  proof  that  notices  have  been  sent 
to  customers  within  the  previous  3 
years.  They  said  that  maintaining  a  list 
of  notified  persons  will  be  burdensome 
and  cumbersome,  driving  up  the  record 
keeping  cost.  Some  commenters 
suggested  changing  "proof  to 
"evidence." 

Advisory  Group — One  member  argued 
against  any  record  keeping  requirement 
because  of  the  difficulty  in  tracking  who 
was  notified. 

Response — To  check  compliance, 
RSPA  and  State  inspectors  will  need  to 
view  a  copy  of  the  notice  operators  send 
customers  and  evidence  that  notices 
have  been  sent  to  customers.  This 
evidence  may  relate  to  the  overall 
notification  process,  and  need  not  be 
customer-specific.  For  example,  a  record 
showing  the  approximate  dates  notices 
are  mailed  or  a  written  procedure  for  the 
notification  process  would  be  evidence 
notices  have  been  sent.  Therefore,  we 
have  not  changed  the  proposed  record 
keeping  reouirement. 

Proposed  Section  192.383(e)— 
(Exemptions  from  Notification 
Requirements)— bi  the  NPRM,  we 
sought  comment  and  information  on 
situations  where  an  operator  may  not  be 
able  to  notify  a  customer  before 
replacing  a  service  line.  Seventeen 
commenters  responded  to  this  issue. 
Several  commenters  said  that  many 
repairs  made  to  services  to  repair  minor 
damage  or  eliminate  leaks  involve 
replacing  a  short  section  of  line  and  not 


exposing  the  main,  and  should  be 
exempt  from  the  notification  rule.  The 
majority  emphasized  that  notification 
requirements  should  not  apply  to 
>emergency  and  short  notice 
replacements,  such  as  when  a  line  has 
to  be  replaced  because  of: 
— third  party  excavation  damage 
— Grade  1  leaks,  as  defined  in  3ie 
Appendix  G-192-11  of  the  Gas  Piping 
Technology  Committee  guide  for  gas 
transmission  and  distribution  systems 
(A  leak  that  represents  an  existing  or 
probable  hazard  to  persons  or 
property,  and  requires  immediate 
repair  or  continuous  action  until  the 
conditions  are  no  longer  hazardous.) 
— a  short  notice  service  line  relocation 
request  (a  short  notice  request  from 
the  customer  or  a  utility  to  relocate 
the  service  line  due  to,  for  example, 
a  main  being  relocated,  to  prevent 
interference  with  new  construction, 
the  widening  of  a  street.) 
In  addition,  AGA  and  three  other 
commenters  urged  us  to  exempt  a 
service  line  where  the  regulator/meter 
assembly  is  within  3.66m  (12  feet)  of  the 
main.  They  reasoned  that  because  third 
party  damage  on  shorter  service  lines  is 
uncommon,  an  EFV  wi41  not  serve  any 
purpose. 

One  operator  said  it  would  not  be 
prudent  to  put  an  EFV  in  any  part  of  the 
system  if  contaminants  have  shown  up 
in  other  areas  of  the  system.  Another 
commenter  said  an  operator  should  not 
have  to  send  notification  if  it  found  EFV 
installation  impractical. 

Advisory  Group — Two  members 
recommended  adopting  an  emergency 
and  short  notice  exemption.  One 
member  recommended  exempting 
notification  for  service  lines  less  than 
3.66m  (12ft),  because  third  party 
damage  is  unlikely  on  short  lines.  One 
member  suggested  exempting 
installation  in  "impractical  or 
infeasible"  circumstances.  Another 
member  said  it  was  unclear  whether  a 
waiver  was  required  for  a  specified 
exemption. 

Response — We  have  amended  the 
notification  exemptions  to 
accommodate  certain  emergency  and 
short  notice  situations.  As  explained 
previously,  although  we  are  not 
requiring  notification  in  those 
situations,  we  encourage  operators  to 
make  their  best  efforts  to  notify 
customers.  The  consequences  of  any 
future  service  line  failures  may  be 
mitigated  if  an  EFV  is  installed.  We 
have  not  adopted  a  short  line 
exemption.  We  beUeve  that  because  an 
operator  is  unlikely  to  have  advance 
knowledge  of  a  service  line's  length, 
creating  an  exemption  for  short  lines 


would  serve  little  purpose.  While  we 
recognize  that  on  short  service  lines  an 
EFV  may  offer  little  or  no  protection, 
because  third  party  damage  is  unlikely, 
we  believe  the  customer  should  decide 
whether  it  wants  an  EFV  installed.  An 
operator  may  decide  whether  to  include 
information  about  short  line  protection. 

Although  we  allow  an  exemption 
when  an  operator  has  experienced 
contaminants  in  the  gas  stream,  we 
disagree  that  EFVs  should  not  be 
installed  throughout  the  entire 
distribution  system  if  contaminants 
have  shown  up  in  other  areas  of  the 
system.  These  are  probably  isolated 
instances,  unless  the  operator  can 
demonstrate  otherwise. 

RSPA  believes  the  listed  exemptions 
should  cover  most  situations.  If  in  a 
particular  instance,  an  operator  believes 
it  should  not  notify  customers  because 
EFV  installation  would  be  infeasible, 
impractical,  or  unreasonable,  the 
operator  may  apply  for  a  regulatory 
waiver. 

Comments  on  Rearranging  Sections — 
Three  commenters  recommended  we 
rearrange  sections  for  clarity. 

flespo/ise— RSPA  has  rewritten  and 
rearranged  the  final  rule  for  clarity. 

Regulatory  Anaijrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  final  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979). 

A  regulatory  evaluation  has  been 
prepared  based  on  the  estimated 
expense  involved  in  developing  and 
sending  customer  notification  to  new 
and  replaced  single-residence  service 
line  customers. 

RSPA  has  determined  that  large  and 
moderate-sized  gas  operators  will 
develop  their  own  customer  notice.  This 
should  take  approximately  40  hours  at 
approximately  $40  an  hour  or  a  one- 
time cost  of  $1,600  per  company  (40 
hours  X  $40  per  hour  =  $1,600).  RSPA 
estimates  in  its  regulatory  evaluation 
(based  on  analysis  done  for  an  earlier 
rulemaking  on  customer-owned  service 
lines)  that  there  are  106  large  gas 
operators  and  145  moderate-sized  gas  ' 
operators.  Therefore,  the  cost  to  the 
industry  to  develop  the  required  notice 
will  be  a  one-time  cost  of  $401,600  (251 
X  $1,600). 

The  cost  of  mailing  this  notice  will  be 
$0.32  plus  the  estimated  $0.1  copying 
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cost  for  a  one-page  notice,  for  a  total 
cost  of  $0.42  per  customer.  If  there  are 
900.000  new  or  replaced  customers 
annually,  the  cost  of  postage  for  this 
notice  is  S378.000  (900.000  x  .42 
mailing)  per  year.  In  our  draft  economic 
evaluation,  we  did  not  account  for  the 
labor  cost  it  takes  to  mail  the  notice. 
One  operator  suggested  5  minutes  per 
notice  by  an  employee  making  Sll  {}er 
hour  with  an  additional  60%  for  fringe 
benefits,  which  calculates  to  $1,320,000 
(900,000  x$ll  xl.6x  V/2  =  $1,320,000). 
The  total  cost  of  postage  plus  labor 
would  be  $1,698,000  annually  ($378,000 
•f  $1,320,000  =  $1,698,000). 

Assuming  10%  of  all  notified 
customers  were  to  call  operators  for 
more  information  would  result  in 
90,000  phone  calls.  Each  call  lasting  on 
average  five  minutes  would  amount  to 
7.500  hours  (90.000  x  5/60  hrs)  spent 
answering  customer  inquiries.  In  the 
draft  evaluation,  we  estimated  the 
hourly  wage  for  the  person  answering 
telephone  inquiries  would  be  $15  an 
hour.  One  commenter  suggested  that  the 
person  answering  telephone  inquiries 
should  be  an  engineer.  To  reflect  that  a 
person  with  more  technical  expertise 
may  need  to  answer  a  customer's 
inquiry,  we  increased  the  hourly  salary 
estimate  to  $25  per  hour  plus  beneHts. 
If  the  employee  responsible  for 
answering  were  paid  $25  per  hour  plus 
60%  for  fringe  beneHts.  the  additional 
cost  of  these  conversations  would  be 
$300,000  (75,000  x  $25  x  1.6)  per  year. 
The  total  cost  to  the  industry  will  be  the 
one  time  cost  of  developing  the  notice, 
$401,600.  and  the  additional  cost  per 
year  of  mailing  and  handling  inquiries, 
$1,998,000  ($300,000  >  $1,698,000  = 
$1,998,000). 

As  discussed  in  the  Regulatory 
Evaluation,  the  American  Public  Gas 
Association  (APGA).  which  represents 
municipal  gas  distribution  companies 
(the  bulk  of  small  operators),  has  agreed 
to  assist  small  and  medium-sized 
operators  in  developing  a  generic  EFV 
notification.  RSPA  also  believes  that 
EFV  manufacturers,  as  well  as  other 
large  companies  and  state  gas 
associations,  are  likely  to  assist  smaller 
gas  operators  in  developing  an  EFV 
notice.  RSPA  believes  that,  with  this 
help,  small  and  medium-sized  operators 
will  choose  to  use  a  generic  notification 
rather  than  incur  the  cost  of  developing 
their  own  notice.  However,  even  with 
the  cost  of  notice  reproduction,  mailing, 
and  handling  phone  inquiries  as 
described  above,  we  estimate  that  the 
cost  of  developing  the  required  notice 
will  be  minimal  for  small  and  medium- 
sized  operators. 

We  considered  requiring  notification 
of  the  availability  of  EFVs  to  all 


customers,  not  simply  new  and  replaced 
customers.  We  rejected  this  alternative 
as  not  being  cost-beneficial  for  two 
reasons.  First,  the  cost  of  this  rule 
would  be  an  additional  $5.36  million 
(53.6  million  customers  x  $.10  per  copy) 
just  for  copying  the  notice.  In  addition, 
assuming  10%  of  all  notified  customers 
were  to  telephone  operators  for  more 
information,  that  would  result  in  5.36 
million  additional  phone  calls.  Each  call 
lasting  five  minutes  would  amoimt  to 
446.666  hours  (5.36  million  x  5/60 
hours).  If  the  employees  responsible  for 
answering  these  inquiries  were  paid  a 
salary  of  $25  per  hour  plus  60%  for 
fringe  benefits,  the  additional  cost  of 
handling  inquiries  would  be  $17.97 
million  (5.36M  x  Vj2  x  1,6  x 
$25=$17.g7M)  to  the  industry. 
Therefore,  the  total  cost  of  notifying 
existing  customers  would  be  additional 
$23.33  miUion  ($5.36M  +  $17.g7M). 
Second,  there  would  be  marginal  safety 
benefit  as  few  existing  service  line 
customers  would  be  likely  to  request 
EFV  installation  that  could  cost  more 
than  $500  per  service  line,  mainly  due 
to  the  excavation  costs  associated  with 
such  installation.  Therefore,  RSPA 
concludes  that  requiring  operators  to 
notify  all  existing  customers  would  cost 
significantly  more  and  would  provide 
little  additional  benefit  to  the  public. 

Benefits 

The  main  benefit  of  this  regulation  is 
that  new  and  replaced  service  line 
customers  will  be  provided  with  the 
necessary  information  for  them  to 
decide  whether  they  should  request  that 
an  EFV  be  installed  on  their  service  line. 
Other  expected  benefits  from  this  rule 
are  increased  EFV  use.  which  could 
reduce  the  fatalities,  injuries  and 
property  damage  that  can  result  from 
excavation-related  incidents  on  gas 
service  lines. 

Although  the  total  benefits  of  this  rule 
cannot  be  estimated,  RSPA  has  analyzed 
incidents  (March  1991-February  1994) 
involving  2  fatalities  and  16  injuries 
which  may  have  been  prevented  with 
the  installation  of  an  EFV.  Further,  the 
average  property  damage  from  30 
reportable  incidents  (March  1991- 
February  1994)  involving  service  lines 
where  EFV  may  have  mitigated  the 
accident  was  estimated  to  be  $14,082 
per  incident  (1993  dollars).  Updating 
this  for  November  1997  dollars  the 
average  property  damage  per  incident  is 
estimated  to  be  $15,739  per  incident. 

Conclusion 

Based  on  the  findings  of  this 
evaluation  this  rule  should  have 
minimal  economic  impact  on  industry 
and  the  public.  The  regulatory 


evaluation  is  available  for  review  in  the 
docket. 

Regulatory  Flexibility  Act 

The  Federal  Government  is  required 
to  determine  the  impact  of  its 
regulations  on  small  entities.  Based  on 
the  regulatory  evaluation,  RSPA  has 
determined  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Approximately 
1,600  natural  gas  distribution  operators 
will  be  affected  by  this  rule.  APGA,  the 
trade  association  of  the  majority  of  small 
operators,  has  indicated  it  will  assist 
operators  in  preparing  a  notification. 
Additionally,  EFV  manufacturers  have 
also  offered  to  assist  operators.  It  is  also 
likely  that  regional  gas  associations  and 
large  operators  will  assist  smaller 
operators  in  developing  the  appropriate 
notification.  All  these  actions  will  serve 
to  minimize  the  costs  to  small  operators 
because  small  operators  are  apt  to  use  a 
generic  notice  created  by  one  of  these 
groups  rather  than  incur  the  expenses  of 
developing  their  own  notice. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collections  that  have  been  submitted  for 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  RSPA  has  made  some 
adjustments  to  its  hourly  and  cost 
paperwork  burden  estimates  based  on 
comments  it  received  to  its  draft 
economic  evaluation.  If  any  commenters 
have  additional  concerns  that  have  not 
previously  been  submitted,  they  may 
submit  their  comments  directly  to  OMB. 

Interested  persons  are  invited  to 
comment  on  the  collection  of 
information.  Comments  should  address: 

(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  agency's  burden 
estimates,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information^  be 
collected;  and  (4)  ways  to  minimize  the 
information  collection  burden  on  the 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques. 

Administration:  Department  of 
Transportation.  Research  and  Special 
Programs  Administration; 

Title:  Excess  Flow  Valves:  Customer 
Notification 

Need/or/n/ormatjon;  By  notifying  • 
customers  that  they  may  have  an  excess 
flow  valve  installed  on  their  line  at  cost, 
some  of  the  consequences  of  service  line 


failures  (fatalities,  injuries  and  property 
damage)  could  be  mitigated. 

Summary:  Operators  must 
demonstrate  that  they  have  sent  the  EFV 
notification  to  their  customers. 

Proposed  Use  of  Information:  The 
notification  will  advise  customers  that 
they  may  request  an  excess  flow  valve 
be  installed  on  their  service  line  at  their 
own  ex{>ense.  Also,  by  keeping  proof 
that  notification  was  sent,  RSPA  will  be 
able  to  ascertain  that  operators  are 
complying  with  this  regulation. 

Frequency:  Occasionally,  once  for 
each  new  and  renewed  customer. 

Number  of  Respondents:  1,590. 

Estiwate  of  Burden:  92.540  hours. 

Respondents:  Natural  Gas  Distribution 
Operators. 

Estimated  Total  Annual  Burden  on 
Respondents:  58.2  hours  (first  year)  51.9 
hours  each  subsequent  year. 

Comments  on  the  information 
collection  requirements  should  be 
submitted  within  30  days  of  the 
publication  of  this  notice  to:  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  affairs,  New 
Executive  Office  Building.  725  17th  St.. 
NW  Washington.  D.C.  20503.  Att.:  Desk 
Officer  RSPA.  Persons  are  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Federalism 

This  rule  will  not  have  substantial 
effects  on  states,  on  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.0. 12612  (52  FR 
41685;  October  30, 1987).  RSPA  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
mandates  reform  Act  of  1995.  It  does  not 
result  in  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  Part  192  as 
follows: 


PART  192— {AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5103. 60102, 60104. 
60110.  and  60118;  49  CFR  1.53. 

2.  Part  192  is  amended  by  adding 
§  192.383  to  read  as  follows: 

§  192.383    Excess  flow  valve  customer 
nouncalion. 

(a)  Definitions.  As  used  in  this 
section: 

Costs  associated  with  installation 
means  the  costs  directly  connected  with 
installing  an  excess  flow  valve,  for 
example,  costs  of  parts,  labor,  inventory 
and  procurement.  Jt  does  not  include 
maintenance  and  replacement  costs 
until  such  costs  are  incurred. 

Replaced  service  line  means  a  natural 
gas  service  line  where  the  fitting  that 
connects  the  service  line  to  the  main  is 
replaced  or  the  piping  connected  to  this 
fitting  is  replaced. 

Service  Ime  customer  means  the 
person  who  pays  the  gas  bill,  or  where 
service  has  not  yet  been  established,  the 
person  requesting  service. 

(b)  Which  customers  must  receive 
notification.  Notification  is  required  on 
each  newly  installed  service  line  or 
replaced  service  line  that  operates 
continuously  throughout  the  year  at  a 
pressure  not  less  than  68.9  m  (10  psig) 
and  that  serves  a  single  residence.  On 
these  lines  an  operator  of  a  natural  gas 
distribution  system  must  notify  the 
service  line  customer  once  in  writing. 

(c)  What  to  put  in  the  written  notice. 
(1)  An  explanation  for  the  customer  that 
an  excess  flow  valve  meeting  the 
performance  standards  prescribed  under 
§  192.381  is  available  for  the  operator  to 
install  if  the  customer  bears  the  costs 
associated  with  installation; 

(2)  An  explanation  for  the  customer  of 
the  potential  safety  benefits  that  may  be 
derived  from  installing  an  excess  flow 
valve.  The  explanation  must  include 
that  an  excess  flow  valve  is  designed  to 
shut  off  the  flow  of  natural  gas 
automatically  if  the  service  line  breaks; 

(3)  A  description  of  installation, 
maintenance,  and  replacement  costs. 
The  notice  must  explain  that  if  the 
customer  requests  the  operator  to  install 
an  EFV,  the  customer  bears  all  costs 
associated  with  installation,  and  what 
those  costs  are.  The  notice  must  alert 
the  customer  that  costs  for  maintaining 
and  replacing  an  EFV  may  later  be 
inciured,  and  what  those  costs  will  be; 
to  the  extent  known. 

(d)  When  notification  and  installation 
must  be  made. 


(1)  After  February  3, 1999  an  operator 
must  notify  each  service  line  customer 
set  forth  in  paragraph  (b)  of  this  section: 

(i)  On  new  service  lines  when  the 
customer  applies  for  service. 

(ii)  On  replaced  service  lines  when 
the  operator  determines  the  service  line 
will  be  replaced. 

(2)  If  a  service  line  customer  requests 
installation  an  operator  must  install  the 
EFV  at  a  mutually  agreeable  date. 

(e)  What  records  are  required. 

(1)  An  operator  must  make  the 
following  records  available  for 
inspection  by  the  Administrator  or  a 
State  agency  participating  under  49 
U.S.C.  60105  or  60106: 

(i)  A  copy  of  the  notice  currently  in 
use;  and 

(ii)  Evidence  that  notice  has  been  sent 
to  the  service  line  customers  set  forth  in 
paragraph  (b)  of  this  section,  urithin  the 
previous  three  years. 

(2)  (Reserved! 

(f)  When  notification  is  not  required. 
The  notification  requirements  do  not 

apply  if  the  operator  can  demonstrate — 

(1)  That  the  operator  will  voluntarily 
install  an  excess  flow  valve  or  that  the 
state  or  local  jurisdiction  requires 
installation; 

(2)  That  excess  flow  valves  meeting' 
the  performance  standards  in  §  192.381 
are  not  available  to  the  operator; 

(3)  That  an  operator  has  prior 
experience  with  contaminants  in  the  gas 
stream  that  could  interfere  with  the 
operation  of  an  excess  flow  valve,  cause 
loss  of  service  to  a  residence,  or 
interfere  with  necessary  operation  or 
maintenance  activities,  such  as  blowing 
liquids  fit>m  the  line. 

(4)  That  an  emergency  or  short  time 
notice  replacement  situation  made  it 
impractical  for  the  operator  to  notify  a 
service  line  customer  before  replacing  a 
service  line.  Examples  of  these 
situations  would  be  where  an  operatcv 
has  to  replace  a  service  line  quickly 
because  of^ 

(i)  Third  party  excavation  damage; 

(ii)  Grade  1  leaks  as  defined  in  the 
Appendix  G-192-11  of  the  Gas  Piping 
Technology  Committee  guide  for  gas 
transmission  and  distribution  systems; 

(iii)  A  short  notice  service  line 
relocation  request. 

Issued  in  Washington,  D.C  on  January  27. 
1996. 

Kelley  S.  Coyner. 

Acting  Administrator . 

[PR  Doc.  98-2496  Filed  2-2-98:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ruie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MartMting  Sarvic* 

7  CFR  Parts  958  and  980 
[DockM  No.  FV97-«6ft-2AN] 

Onions  Qrown  In  Certain  Dasignated 
Countias  in  Idaho,  and  Malhaur 
County,  Oragon,  and  Imponod  Onions; 
Posailila  Incraaaa  in  Qrada 
RaQuiramantB  tar  WhHa  Oniona 

AOBICV:  Agricultural  Marketing  Service. 

USDA. 

action:  Advance  notice  of  proposed 

rulemaking;  request  for  public 

comments. 


r:  The  Agricultural  Marinating 
Service  (AMS)  invites  comments  from 
producers,  handlers,  importers, 
commercial  users,  and  other  interested 
persons  on  a  possible  increase  in  the 
minimum  grade  requirements  for  white 
onions  handled  under  the  Idaho-Eastern 
Oregon  onion  marketing  order,  and  for 
imported  white  onions.  A 
recommendation  to  increase  the 
minimum  grade  for  white  onions  from 
U.S.  No.  2  to  U.S.  No.  1  is  under 
consideration.  Comments  pertaining  to 
the  volume  and  grade  of  imported  white 
onions,  as  well  as  to  other  aspects  of  the 
potential  grade  increase,  including  its 
probable  regulatory  and  economic 
impact  on  small  business  entities  are 
sought. 

CMTE8:  Comments  received  by  April  6, 
1998.  will  be  considered  prior  to 
issuance  of  a  proposed  rule. 

AOOncsses:  Interested  {wrsons  are 
invited  to  submit  written  comments 
concerning  the  issues  contained  in  this 
notice.  Comments  must  be  sent  in 
triplicate  to  the  [)ocket  Clerk.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  Fax:  (202)  205-6632. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Kagisler  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 


Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORHATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2724.  Fax:  (503)  326-7440;  or 
George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  205-6632. 
8UPPU9KNTARY  mFORMATUN:  This 
advance  notice  of  proposed  rulemaking 
invites  comments  on  a  possible  increase 
in  the  minimum  grade  requirements  for 
Idaho-Eastern  Oregon  and  imported 
white  onions.  AMS  is  seeking 
information  pertaining  to  the  volume 
and  grade  of  imported  white  onions, 
and  on  the  regulatory  and  economic 
impact  such  rulemaking  might  have  on 
handlers,  producers,  importers,  and 
other  interested  parties,  including  small 
businesses.  All  other  views,  suggestions 
or  comments  relative  to  the  proposal  in 
general  also  are  sought.  The  regulation 
being  considered  for  amendment 
governs  the  handling  of  onions  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County.  Oregon,  and  is 
authorized  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958. 
both  as  amended  (7  CFR  part  958).  Any 
action  to  amend  the  domestic  onion 
handling  regulation  also  would  affect 
the  Onion  Import  Regulation  (7  CFR 
980.117).  The  marketing  agreement, 
marketing  order,  and  import  regulation 
are  effective  under  the  Agricultival 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  onion  import  regulation  requires 
imported  onions  to  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  standards  as  are  in  effect  for 
domestic  onions  under  a  Federal 
marketing  order.  The  Act  further 
provides  that  when  two  or  more 
marketing  orders  regulating  the  same 
commodity  are  concurrently  in  effect. 
imp>orts  will  be  subject  to  the 
requirements  established  for  the 
commodity  grown  in  the  area  with 
which  the  imported  commodity  is  in 
most  direct  competition.  Onion  import 
requirements  are  based  on  regulations 


established  under  the  Idaho-Eastern 
Oregon  (7  CFR  pari  958)  and  South 
Texas  (7  CFR  part  959)  onion  marketing 
ordere.  The  action  under  consideration 
is  a  change  to  the  grade  requirements  for 
imported  white  onions  during  the 
period  the  Idaho-Eastern  Oregon 
requirements  apply  (June  5-March  9). 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  the 
AMS  will  consider  the  economic  impact 
any  such  action  would  have  on  small 
entities  and  prepare  regulatory 
flexibility  analyses  for  inclusion  in  any 
subsequent  rulemaking  actions.  Any 
actions  undertaken  as  a  result  of  this 
advance  notice  or  also  reviewed  by  the 
AMS  under  Executive  Order  12866  and 
12988. 

This  advance  notice  is  based  on  a 
unanimous  recommendation  of  the 
Idaho-Eastern  Oregon  Onion  Committee 
(Committee).  The  Conunittee 
recommendation  would  increase  the 
minimum  grade  requirements  for  white 
onion  varieties  grown  in  the  Idaho- 
Eastern  Oregon  onion  production  area 
and  handled  subject  to  marketing  order 
requirements.  Pursuant  to  section  8e  of 
the  Act  and  the  onion  import  regulation, 
this  action  would  also  affect  imported 
white  onions. 

The  recommended  change  would 
increase  the  minimum  grade  from  U.S. 
No.  Z  to  U.S.  No.  1,  thereby  eliminating 
irom  the  fresh  market  all  U.S. 
Commercial  and  U.S.  No.  2  white 
onions  produced  in  the  regulated 
production  area  and  those  imported  into 
the  U.S.  during  the  period  frt)m  June  5 
through  March  9.  Information, 
suggestions,  and  comments  pertaining 
to  the  proposal  are  sought.  Anyone 
having  specific  information  relative  to 
the  affect  the  recommendation  to 
eliminate  the  importation  of  U.S. 
Commercial  and  U.S.  No.  2  white 
onions  would  have  on  the  volume  of 
imported  white  onions  is  encouraged  to 
comment.  Producers,  handlers, 
importers,  and  other  small  businesses, 
both  large  and  small,  potentially 
impacted  by  the  possible  grade  change 
also  are  encouraged  to  provide 
comments  relative  to  any  probable 
regulatory  and  economic  impacts. 

Section  958.328(a)(1)  establishes  the 
grade  requirements  for  white  onions 
handled  subject  to  the  Idaho-Eastern 
onion  marketing  order.  Such  grade 
requirements  are  based  on  the  U.S. 
Standards  for  Grades  of  Onions  (Other 


than  Bermuda-Granex-Grano  and  Creole 
Types)(7  CFR  part  51.2830  et  seq.),  or 
the  U.S.  Standards  for  Grades  of 
Bermuda-Grano-Granex  Type  Onions  (7 
CFR  part  51.3195  et  seq.).  Currently, 
these  handling  regulations  require  that 
white  onion  varieties  shall  be  (1)  U.S. 
No.  2  or  U.S.  Commercial.  1  inch 
minimum  to  2  inches  maximum 
diameter,  or  (2)  U.S.  No.  2  or  U.S. 
Commercial,  if  not  more  than  30  percent 
of  the  lot  is  comprised  of  onions  of  U.S. 
No.  1  quality,  and  at  least  IVz  inches 
minimum  diameter;  or  (3)  U.S.  No.  1.  at 
least  V/2  inches  minimum  diameter. 
The  regulations  further  specify  that 
none  of  these  three  categories  may  be 
commingled  in  the  same  bag  or  other 
container. 

The  change  under  consideration 
would  require  all  bags  or  other 
containers  of  white  onion  varieties 
shipped  subject  to  marketing  order 
requirements  to  be  either:  (1)  U.S.  No. 
1, 1  inch  minimum  to  2  inches 
maximum  diameter;  or  (2)  U.S.  No.  1,  at 
least  1  Vz  inches  minimum  diameter. 
Commingling  of  these  two  categories 
would  not  be  allowed.  Ciurent 
exemptions  under  the  order  for  special 
purpose  shipments  in  section 
958.328(e).  and  shipments  qualifying  for 
a  minimiun  quantity  exemption  in 
section  958.328(g),  would  continue  to 
apply  when  applicable. 

The  Committee  justified  its 
recommendation  stating  that  the 
shipment  of  U.S.  No.  2  and  U.S. 
Commercial  grade  white  onions  have 
had  a  negative  impact  on  producer 
returns  and  have  been  a  fiactor  in 
decreasing  this  industry's  share  of  the 
fresh  domestic  white  onion  market.  In 
addition,  the  Committee  stated  that 
consumers  of  white  onions  traditionally 
demand  a  quality  product  and  that  U.S. 
No.  2  and  U.S.  Commercial  grade  white 
onions  have  poor  consumer  acceptance. 
The  Committee  stated  that  producers 
seldom  profit  frt)m  U.S.  No.  2  or  U.S. 
Commercial  grade  white  onion  sales, 
and  as  a  consequence,  common  business 
practice  for  many  is  to  discard  such 
onions  as  culls  following  harvest. 
Furthermore,  the  Committee  indicated 
that  shipments  of  low  quality  U.S.  No. 
2  or  U.S.  Commercial  grade  white 
onions  have  a  depressing  influence  on 
the  price  of  the  higher  quality  U.S.  No. 
1  grade  white  onions. 

An  annual  average  of  336.000 
hundredweight  of  white  onions, 
representing  3.9  percent  of  the  total  of 
all  onion  varieties,  have  been  shipped 
&x>m  the  Idaho-Eastern  Oregon 
production  area  since  the  1986/87 
marketing  season.  The  annual  average  of 
all  Idaho-Eastern  Oregon  onion 
shipments  for  this  period,  including 


white,  yellow,  and  red  onion  varieties, 
is  9,517.500  hundredweight.  During  the 
same  period  of  time,  shipments  of 
Idaho-Eastern  Oregon  U.S.  No.  2  white 
onions  averaged  3.807  hundredweight 
per  year,  or  approximately  an  annual 
average  of  1.2  percent  of  white  Idaho- 
Eastern  Oregon  onion  shipments  and  an 
annual  average  of  .04  percent  of  all 
Idaho-Eastern  Oregon  onion  shipments. 
Onions  from  the  Idaho-Eastern  Oregon 
production  area  are  shipped  throughout 
the  year.  The  majority  of  Idaho-Eastern 
Oregon  white  onions  are  marketed 
during  the  months  of  September. 
October  and  November,  with  significant 
additional  volume  through  February. 
As  mentioned  earlier,  section  8e  of 
the  Act  requires  that  when  certain 
domestically  produced  commodities, 
including  onions,  are  regulated  under  a 
Federal  marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  the  same 
commodity  produced  in  different  areas 
of  the  U.S.  are  concurrently  in  effect,  a 
determination  must  be  made  as  to 
which  of  the  areas  produces  the 
commodity  in  more  direct  competition 
with  the  imported  commodity.  Imports 
must  then  meet  the  requirements 
established  for  the  particular  area. 

Grade,  size,  quality,  and  maturity 
regulations  have  been  issued  regularly 
under  both  Marketing  Order  No.  958 
and  Marketing  Order  No.  959,  which 
regulates  the  handling  of  onions  grown 
in  South  Texas,  since  the  marketing 
orders  were  established.  The  current 
import  regulation  specifies  that  import 
requirements  for  onions  are  to  be  based 
on  the  seasonal  categories  of  onions 
grown  in  both  marketing  order  areas. 
The  import  regulation  specifies  that 
imported  onions  must  meet  the 
requirements  of  the  Idaho-Eastern 
Oregon  onion  marketing  order  during 
the  period  June  5  through  March  9  and 
the  South  Texas  onion  marketing  order 
during  the  period  March  10  through 
June  4  each  season.  The  Committee's 
recommendation,  if  adopted,  would 
change  the  import  requirements  for  the 
period  Jime  5  thro'-^h  March  9  of  each 
marketing  year  to  provide  that  all 
imported  white  onion  varieties  must  be 
U.S.  No.  1  grade.  While  no  changes  are 
required  in  the  language  of  section 
980.117,  all  white  onion  varieties 
imported  during  this  period  would  be 
required  to  meet  the  modified  grade 
requirement  should  the  recommended 
grade  increase  eventually  be 
implemented. 

During  the  period  June  5  through 
March  9.  the  current  import  regulation 


requires  that  all  imported  onions,  except 
braided  red  varieties,  must  be  at  least 
U.S.  No.  2  grade.  During  the  period 
March  10  through  June  4  the  current 
onion  import  regulation  requires  that  all 
imported  onions  must  be  U.S.  No.  1 
grade  with  an  allowable  tolerance  of  up 
to  20  percent  for  defects,  10  percent  for 
serious  damage,  and  2  percent  for  decay. 

White  onions  are  imported  into  the 
U.S.  throughout  the  year  from  a  number 
of  different  countries.  By  far  the  largest 
source  of  all  imported  onions  is  Mexico. 
Mexican  white  onions  enter  the  U.S. 
from  November  through  July,  with  the 
heaviest  volumes  moving  during  the 
months  of  December  through  April.  The 
annual  average  volume  of  all  Mexican 
onions  imported  into  the  U.S.  between 
1986  and  1996  was  3,333,150 
hundredweight,  while  the  annual 
average  volume  for  all  imported  onions 
fit)m  all  sources  diuing  the  same  period 
was  4,040.004  hundredweight.  Other 
major  sources  of  imported  onions  are 
Canada.  Chile,  Australia,  and  New 
Zealand  with  small  quantities  coming 
frt)m  Belgium,  France,  Guatemala, 
Israel,  Morocco,  the  Netherlands,  and 
Taiwan.  Compiled  statistics  specific  to 
the  volume  and  grade  of  imported  white 
onions  are  not  available  at  this  time. 

There  are  approximately  35  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  260 
producers,  including  approxinaately  80 
producers  of  white  onions,  in  the 
regulated  area.  In  addition, 
approximately  150  importers  of  onions 
are  subject  to  import  regulations  and 
would  be  affected  by  the  possible  grade 
change  discussed  in  this  dociunent. 
Small  agricultural  service  firms  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  S500.000. 
Although  it  is  unknown  how  many 
importers  of  white  onions  may  be 
classified  as  small  entities, 
approximately  9  percent  of  the  handlers 
and  7  percent  of  me  producers  of  Idaho- 
Eastern  Oregon  white  onions  may  be 
classified  as  small  entities. 

In  conclusion,  the  AMS  is  soliciting 
the  views  of  producers,  handlers, 
importers,  commercial  usere, 
consumers,  and  other  interested  persons 
on  possible  grade  requirement  changes 
for  Idaho-Eastern  Oregon  and  imported 
onions  described  in  this  dociunent. 
Specifically,  the  AMS  is  interested  in 
statistical  information,  suggestions,  and 
comments  fwrtaining  to  the  volume  and 
grade  of  imported  white  onions  and  to 
the  probable  regulatory  and  economic 
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impact  of  the  proposal  on  small  . 
businesses.  All  views  are  solicited, 
however,  so  that  every  aspect  of  this 
potential  revision  may  be  studied  prior 
to  formulating  a  proposed  rule,  if  such 
is  deemed  warranted  by  the  Agency. 

This  request  for  public  comments 
does  not  constitute  notification  that  the 
recommendation  to  change  the 
regulations  described  in  this  document 
is  or  will  be  proposed  or  adopted. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  this  request 
for  information  and  comments.  All 
written  comments  timely  received  will 
be  considered  before  any  subsequent 
rulemaking  action  is  undertaken. 

Authority:  7  U.S.C  601-674. 

Dated:  January  28. 1998. 
Robert  C  KMoey. 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs, 
|FR  Doc  98-2551  Filed  2-2-98:  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Rural  Du»ln— ■    Coopratlw  Sivic* 
Rural  UttUtlM  Swvte* 
7  CFR  Part  4284 

Rural  Dualnaat  Opportunity  Grants 

AQBCCS:  Rural  Business — Cooperative 

Service  and  Rural  Utilities  Service, 

USDA. 

action:  Proposed  rule. 


r:  The  Rural  Business- 
Cooperative  Service  (RBS)  is  proposing 
to  issue  new  regulations  for  the  Rural 
Business  Opp<Mtimity  Grant  (RBOG) 
Program.  This  action  is  needed  to 
implement  a  new  program  authorized 
by  section  741  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Public  Law  104-127,  to 
assist  economic  development  in  rural 
areas.  The  intended  effect  of  this  action 
is  to  implement  the  RBOG  program. 
OATB:  Written  or  E-mail  comments 
must  be  received  on  or  before  March  20, 
1998  to  be  assured  of  consideration.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
throiigh  April  6. 1998. 
AOOnESaes:  Submit  written  comments 
in  duplicate  to  the  Branch  Chief. 
Regulations  And  Paperwork 
Management  Branch.  Rural 
Development.  U.S.  Department  of 
Agriculture.  STOP  0743.  Room  6345. 
1400  Independence  Ave.  SW. 


Washington.  DC  20250-0743. 
Comments  may  be  submitted  via  the 
Internet  by  addressing  them  to       ^. 
"Comments@rus.usda.gov"  and  must 
contain  the  word  "opportunity"  in  the 
subject.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  between  8:00  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
except  Holidays,  at  the  above  ofiice. 
FOR  FUftTHER  INFORMATION  CONTACT:  M. 
Wayne  Stansbery.  Loan  Specialist. 
Specialty  Lenders  Division,  Rural 
Business-Cooperative  Service,  U.S. 
Department  of  Agriculture,  STOP  1521, 
1400  Independence  Ave.  SW, 
Washington,  DC  20250,  Telephone  (202) 
720-6819. 
SUPPLEMENTARY  INFORMATION: 

Qasaification 

This  rule  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.773.  Rural 
Business  Opportunity  Grants. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  RBS  announces  its 
intention  to  seek  Office  of  Management 
and  Budget  ((^<fB)  approval  of  the 
reporting  and  recordkeeping 
requirements  associated  with  this 
proposed  rule. 

llie  purpose  of  the  RBOG  program  is 
to  promote  sustainable  economic 
development  in  rural  communities  with 
exceptional  needs.  This  will  be 
achieved  through  grants  to  public 
bodies,  nonprofit  community 
development  corporations  or  entities 
and  other  agencies,  to  enable  the 
recipients  to  carry  on  activities  related 
to  rural  economic  development,  such  as 
identifying  and  analyzing  business    ' 
opportunities,  establishing  business 
support  centers,  and  providing  training, 
technical  assistance,  and  planning. 

The  information  requirements 
contained  within  the  regulations  are 
requested  from  grant  appUcants  and 
grant  recipients.  The  information  is  vital 
for  RBS  to  make  prudent  decisions 
regarding  eligibility  of  applicants  and 
selection  priority  among  competing 
applicants,  to  ensure  compliance  vfith 
applicable  laws  and  regulations,  and  to 
evaluate  the  program.  It  includes 
information  to  allow  the  Agency  to 
determine  that  an  applicant  is  a  legally 
organized  entity  with  authority  to  enter 
into  contracts  and  carry  out  the 


proposed  activities.  H  provides  for  a 
description  and  scope  of  the  proposed 
activities.  It  includes  information  on  the 
applicant's  financial  condition  and 
stability.  It  includes  information  to 
provide  for  evaluation  of  grantee 
accomplishments.  It  requires 
information  needed  to  ensure 
compliance  with  Executive  Orders  and 
provides  methods  for  applicants  and 
grantees  to  appeal  adverse  decisions, 
request  changes  in  grant  conditions  and 
request  exceptions  to  the  regulations. 
No  new  forms  are  created  for  this 
program. 

Public  Burden  in  7  CFR  Part  4284. 
Subpart  G 

At  this  time,  the  Agency  is  requesting 
0MB  clearance  of  the  following  biutlen: 

Section  4284.638(a)(2)(i).  Copies  of 
organizational  documents,  such  as 
Articles  of  Incorporation,  Bylaws,  and 
certificates  of  good  standing,  are  part  of 
the  grant  application.  They  are  needed 
so  RBS  can  be  sure  the  applicant  is  a 
legal  entity  with  authority  to  make 
commitments  and  perform  the  activities 
called  for  under  the  proposed  grant. 
They  also  indicate  who  is  officially  in 
control  of  the  applicant  organization. 

Section  4284.638(a)(2)(ii)-  A  written 
scope  of  woric  qeeded  to  doctmient  what 
the  grant  funds  are  to  be  used  for  and 
what  is  to  be  accomplished.  This  is 
important  for  evaluating  the  application 
and  also  for  monitoring  to  ensure  that 
funds  are  used  for  the  purpose  fw 
which  they  were  intended. 

Section  4284.638(a)(2)(iii).  A  written 
narrative  is  required  to  provide 
additional  information,  beyond  what  is 
provided  in  the  scope  of  work,  as  to  the 
need  for  the  project,  the  service  area,  the 
applicant's  ability  to  accomplish  the 
planned  activities,  who  will  be  assisted, 
what  impact  is  expected,  and  how  the 
work  will  be  performed.  The 
information  is  needed  to  properly 
evaluate  each  application  and  select  the 
most  deserving  applications  for  funding. 

Section  4284.638(a)(2)(iv).  A  financial 
statement  is  required  to  help  RBS  to 
ensure  that  an  applicant  has  the 
financial  stability  to  remain  in  operation 
and  supplement  the  grant  funds  as 
necessary  to  accomplish  the  grant 
purposes. 

Section  4284.638(a)(2)(v).  It  is  an 
eligibility  requirement  that  applicants 
include  a  basis  for  determining  the 
success  or  failure  of  the  project  in  their 
proposal.  This  requirement  ensures  that 
some  method  exists  for  evaluating  the 
success  or  failure  of  each  grant  and  that 
the  applicants  will  have  input  in 
determining  how  they  will  be  evaluated. 

Section  4284.638(a)(2)(vi). 
Intergovernmental  Review  comments. 
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obtained  by  the  applicant  through 
contact  with  the  State  Single  Point  of 
Contact,  are  required  to  comply  with 
Executive  Order  12372  and  to  ensure 
that  the  proposed  activity  is  not  in 
conflict  with  strategic  plans  of  State  and 
local  governments. 

Section  4284.656(a).  A  project 
performance  report  is  needed  to  help 
the  Agency  ensure  that  projects  in 
process  are  progressing  satisfactorily    ' 
and  that  completed  projects  have,  in  fact 
been  completed  and  paid  for  in  fiill.  If 
cost  overruns,  deviations  from  the 
approved  scope,  or  other  problems  do 
develop  this  will  help  ensure  that  the 
Agency  is  made  aware  in  time  to  help 
find  a  solution. 

Section  4284.656(b).  A  project 
evaluation  is  needed  to  assist  the 
Agency  in  determining  the  impact  of  the 
grant  and  of  the  program. 

Section  4284.656(c).  A  project 
description  is  needed  for  selected 
projects  in  order  that  the  information 
gained  from  the  project  can  be  shared 
with  other  communities,  and  thereby 
increase  the  overall  effectiveness  of  the 
program. 

Section  4284.656  (d)  and  (e).  It  is 
necessary  for  the  grantee  to  keep 
complete  and  accurate  accounting 
records  as  evidence  that  the  grant  funds 
were  used  properly. 

Section  4284.657.  Audits  are  required 
to  help  monitor  grantee  activities  and 
financial  condition  and  ensure  the  grant 
funds  were  used  as  planned,  as  well  as 
to  comply  with  OMB  circulars  and 
applicable  USDA  regulations  located  at 
7  CFR  3015,  3016.  3019,  and  3051. 

Section  4284.668.  This  provision 
allows  grantees  to  request  changes  so 
that  approved  projects  may  be  changed, 
with  Agency  review  and  approval,  when 
the  change  is  needed  and  still  within 
program  guidelines.  • 

Section  4284.684.  A  provision  permits 
grantees  to  request  and  obtain,  in 
limited  circumstances,  exceptions  to 
provisions  of  this  subpart. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5.7  hours  per 
response. 

Respondents:  Public  Bodies  and 
Nonprofit  Corporations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  15.23. 

Estimated  Total  Annual  Burden  on 
Respondents:  8.704  hours. 

Tne  complete  text  of  the  proposed 
rule  is  published  herein  for  public 
review  and  comment.  Additional  copies 
of  the  proposed  regulations  or  copies  of 
referenced  forms  may  be  obtained  from 
Sam  Spencer,  Rural  Business  Team 


Information  Collection  Coordinator,  by 
calling  (202)  720-0588.  Written  requests 
may  also  be  submitted  to  Sam  Spencer, 
Rural  Business  Team  Information 
Collection  Coordinator,  Regulations  and 
Paperwork  Management  Division,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0743, 1400 
Independence  Ave.  SW,  Washington. 
DC  20250-0743. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  RBS. 
including  whether  the  information  will 
have  practical  utiUty;  (b)  the  accuracy  of 
RBS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  should  be 
submitted  to  the  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  and  to  Sam  Spencer.  Rural 
Business  Team  Information  Collection 
Coordinator,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0743, 1400  Independence  Ave. 
SW.  Washington,  DC  20250-0743.  All 
responses  to  this  notice  will  be 
summarized,  be  included  in  the  request 
for  OMB  approval,  and  become  a  matter 
of  public  record.  OMB  is  required  to 
make  a  decision  concerning  the 
collections  of  information  Contained  in 
these  proposed  regulations  between  30 
and  60  days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Intergovernmental  Review 

Rural  Business  Opportunity  Grants 
are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  Local  officials.  RBS  has 
conducted  or  will  conduct 
intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities,"  and  in  7  CFR  3015, 
subpart  V. 


Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  this  rule; 
and  (3)  administrative  proceedings  in 
accordance  with  the  regulations  of  the 
Agency  at  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule 
unless  those  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 

Environmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
RBS  has  determined  that  this  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  RBS  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
action  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
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601).  RBS  made  this  determination 
based  on  the  fact  that  this  regulation 
only  impacts  those  who  choQS9  to 
participate  in  the  grant  program.  Small 
entity  applicants  will  not  be  impacted  to 
a  greater  extent  than  large  entity 
applicants. 

Background 

RBS  proposes  a  new  regulation  to 
implement  a  grant  program  to  fund 
technical  assistance  and  planning 
activities  in  rural  areas  for  the  purpose 
of  improving  economic  conditions  in 
the  areas.  This  action  is  necessary  to 
comply  with  section  741  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  Public  Law  104-127. 
Grants  will  be  available  to  public 
bodies,  nonprofit  corporations,  Indian 
tribes,  and  cooperatives.  Grants  may  be 
used  for  technical  assistance  for 
business  development  and  economic 
development  planning;  identifying  &nd 
analyzing  business  opportunities  that 
will  use  local  rural  materials  or  human 
resources,  including  opportunities  in 
export  markets  as  well  as  feasibility  and 
business  plan  studies:  identifying, 
training,  and  providing  technical 
assistance  to  existing  or  prospective 
rural  entrepreneurs  and  managers; 
establishing  business  support  centers 
and  otherwise  assisting  in  the  creation 
of  new  rural  businesses;  conducting 
local  community  or  multi-county 
economic  development  planning; 
establishing  centers  for  training, 
technology,  and  trade  that  will  provide 
training  to  rural  businesses  in  the 
utilization  of  interactive 
communications  technologies  to 
develop  international  trade 
opportunities  and  markets;  and 
conducting  leadership  development 
training  of  existing  or  prospective  rural 
entrepreneurs  and  managers. 

Nonmetropolitan  median  family 
income  stagnated  during  the  1980's  and 
continued  substantially  unchanged 
through  the  early  1990's.  The  1992  rural 
poverty  rate  of  16.8  percent  was  not 
statistically  different  from  the  1989  rate, 
but  was  signiHcantly  higher  than  the 
urban  poverty  rate  of  13.9  percent. 
Perhaps  of  more  concern  than  the 
average  or  median  figures  is  that  rural 
income,  poverty  levels,  and 
employment  are  uneven.  During  the 
1980's,  over  one  half  of  rural  counties 
suffered  declines  in  real  median 
household  income.  Median  real  income 
generally  increased  in  metropolitan 
areas,  held  steady  in  counties  adjacent 
to  metropolitan  areas  and  fell  in  more 
isolated  rural  counties.  This  put  remote 
and  persistently  low-income  counties  in 
a  relatively  worse  income  position 
compared  to  metropolitan  areas.  Also. 


rural  minorities  continue  to  be 
disproportionately  poor,  with  poverty 
rates  highest  among  blacks,  but 
increasing  more  rapidly  among 
Hispanics. 

The  implementation  of  this  program 
is  part  of  an  initiative  to  enhance  the 
future  prosperity  of  rural  people 
through  investments  that  enhance  rural 
competitiveness,  facilitate  industrial 
conversion,  and  enable  rural  citizens  to 
profit  from  private  economic  activity. 
The  implementation  of  this  program 
will  provide  rural  business  with 
technical  assistance  not  previously 
available.  The  business  will  be  able  to 
provide  jobs,  economic  activity,  and 
economic  diversification  in  rural 
communities. 

List  of  Subjects  in  7  CFR  Part  4284 

Business  and  industry.  Economic 
development.  Grant  programs — Housing 
and  community  development.  Rural 
areas. 

Therefore,  chapter  XLII,  title  7,  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  4284— GRANTS 

1.  The  authority  citation  for  part  4284 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  301.  7  U.S.Q  1989. 16 
U.S.C  1005. 

2.  Subpart  G  of  part  4284,  consisting 
of  §§4284.601  through  4284.700.  is 
added  to  read  as  follows: 

Subpart  Q — Rural  Business  ^ 
Opportunity  Grants 

4284.601  Purpose. 

4284.602  Policy. 

4284.603  Definitions. 
4284.604-428%.619  (Reserved! 

4284.620  Applicant  eligibility. 

4284.621  Eligible  grant  purposes. 
4284.622-4284.628  [Reservedl 

4284.629  Ineligible  grant  purposes. 

4284.630  Other  considerations. 
4284.631-4284.637  (Reserved] 

4284.638  Application  processing. 

4284.639  Grant  selection  criteria. 

4284.640  Appeals. 
4284.641-4284.646  [Reserved] 

4284.647  Grant  approval  and  obligation  of 
funds. 

4284.648  Fund  disbursement. 
4284.649-4284.655  (Reserved) 

4284.656  Reporting. 

4284.657  Audit  requirements. 
4284.658-4284.666  |Reser\ed] 

4284.667  Grant  servicing. 

4284.668  Programmatic  changes. 
4284.669-4284.683  (Reserved] 
4284.684    Exception  auttiority. 
4284.68S-4284.698  (Reserved) 

4284.699  Congress. 

4284.700  OMB  control  number. 


Subpart  G — Rural  Businass 
Opportunity  Grants 

§4284.601    Purpose. 

This  subpart  outlines  Agency  policies 
and  authorizations  and  sets  forth 
procedures  for  making  grants  to  provide 
technical  assistance  for  business 
development  and  conduct  economic 
development  planning  in  rural  areas. 
The  purpose  of  this  program  is  to 
promote  sustainable  economic 
development  in  rural  commimities  with 
exceptional  needs  by: 

(a)  Promoting  economic  development 
that  is  sustainable  over  the  long  term 
through  local  eff'ort  without  subsidies  or 
external  support  and  that  leads  to 
improvements  in  quality  as  well  as  the 
quantity  of  economic  activity  in  the 
community; 

(b)  Cata)yzing  economic  deve)opment 
projects  by  providing  critical 
investments  that  enable  effective 
development  projects  to  be  undertaken 
by  rural  communities  that,  with  the 
assistance,  will  be  able  to  identify  their 
needs  and  take  full  advantage  of 
available  resources  and  opportunities; 

(c)  Focusing  assistance  on  priority 
communities  (defined  in  §  4284.603); 
and 

(d)  Sponsoring  economic 
development  activities  with  significant 
potential  to  serve  as  examples  of  "best 
practices"  that  merit  implementation  in 
rural  communities  in  similar 
circumstances. 

$4284.602    Policy. 

(a)  The  grant  program  will  be  used  to 
assist  in  the  economic  development  of 
rural  areas. 

(b)  Funds  a)located  for  use  in 
accordance  with  this  subpart  are  also  to 
be  considered  for  use  by  Indian  tribes 
within  the  State  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Indians  residing  on  such 
reservations  must  have  equal 
opportunity,  along  with  other  rural 
residents,  to  participate  in  the  benefits 
of  these  programs. 

$4284.603    Definitions. 

Agency — The  Federal  agency  within 
the  United  States  Department  of 
Agriculture  (USDA)  with  responsibility 
assigned  by  the  Secretary  of  Agriculture 
to  administer  the  Rural  Business 
Opportunity  Grants  (RBOG)  Program.  At 
the  time  of  publication,  of  this  part  in 
the  Federal  Register,  that  agency  is  the 
Rural  Business-Cooperative  Service. 

Best  practice  project — An  action  that 
has  potential  applicability  in  other  rural 
communities  and  which  potentially  has 
instructional  value  when  shared  with 
those  communities. 
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Business  support  centers — Centers 
established  to  provide  assistance  to 
businesses  in  such  areas  as  coimseling, 
business  planning,  training, 
management  assistance,  marketing 
information,  and  locating  finemdng  for 
business  operations.  The  centers  need 
not  be  located  in  a  rural  area,  but  must 
provide  assistance  to  businesses  located 
in  rural  areas. 

Economic  development — ^The 
industrial^  business  and  financial 
augmentation  of  an  area  as  evidenced  by 
increases  in  total  income,  employment 
opportunities,  value  of  production, 
duration  of  employment,  or 
diversification  of  industry,  reduced 
outmigration,  higher  labor  force 
participation  rates  or  wage  levels,  or 
gains  in  other  measurements  of 
economic  activity,  such  as  land  values. 

Planning — A  process  to  coordinate 
economic  development  activities, 
develop  guides  for  action,  or  otherwise 
assist  local  commimity  leaders  in  the 
economic  development  of  rural  areas. 

Priority  communities — Communities 
targeted  for  Agency  assistance  as 
determined  by  the  USDA  Under 
Secretary  for  Rural  Development. 
Priority  communities  are  those  that  are 
experiencing  trauma  due  to  natural 
disasters  or  are  undertaking  or 
completing  fimdamental  structural 
changes,  have  remained  persistently 
poor  over  the  past  60  years  or  longer,  or 
have  experienced  long-term  population 
decline  or  job  deterioration. 

Project — ^The  result  of  the  use  of  grant 
funds  provided  under  this  subpart 
through  technical  assistance  or  planning 
relating  to  the  economic  development  of 
a  rural  area. 

Rural  and  rural  area — Any  area  of  a 
State  that  is  not  within  the  boundaries 
of  a  city  with  a  population  in  excess  of 
10,000  inhabitants  according  to  the 
latest  decennial  census  of  the  United 
States. 

State — Any  of  the  50  states,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

Technical  assistance — A 
nonconstruction,  problem  solving 
activity  performed  for  the  benefit  of  a 
business  or  community  to  assist  in  the 
economic  development  of  a  rural  area. 
The  Agency  will  determine  whether  a 
specific  activity  qualifies  as  technical 
assistance. 

United  States.  The  50  States  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 


States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

$$4287.604-4287.619    [ReservwQ 

$4284.620    Applicant  eNglbility. 

(a)  Grants  may  be  made  to  public 
bodies,  nonprofit  corporations,  Indian 
tribes  on  Federal  or  State  reservations 
and  other  Federally  recognized  tribal 
groups,  and  cooperatives  with  members 
that  are  primarily  rural  residents  and 
that  conduct  activities  for  the  mutual 
benefit  of  the  members. 

(b)  Applicants  must  have  sufficient 
financial  strength  and  expertise  in 
activities  proposed  in  the  application  to 
ensure  accomplishment  of  the  described 
activities  and  objectives. 

(c)  Any  delinquent  debt  to  the  Federal 
Government  shall  cause  the  applicant  to 
be  ineligible  to  receive  any  RBOG  funds 
imtil  the  debt  has  been  paid. 

$4284.621    Eligible  grant  purposes. 

(a)  Grant  funds  may  be  used  to  assist 
in  the  economic  development  of  rural 
areas  by  providing  technical  assistance 
for  business  development  and  economic 
development  planning.  Grant  funds  may 
be  used  for,  but  are  not  limited  to.  the 
following  purposes: 

(1)  Identify  and  analyze  business 
opportunities  that  will  use  local  rural 
materials  or  human  resources.  This 
includes  opportimities  in  export 
markets,  as  well  as  feasibility  and 
business  plan  studies; 

(2)  Identify,  train,  and  provide 
technical  assistance  to  existing  or 
prospective  rural  entrepreneurs  and 
managers; 

(3)  Establish  business  support  centers 
and  otherwise  assist  in  the  creation  of 
new  rural  businesses; 

(4)  Conduct  local  community  or 
multi-county  economic  development 
planning; 

(5)  Estab)ish  centers  for  training, 
technology,  and  trade  that  will  provide 
training  to  rural  businesses  in  the 
utilization  of  interactive 
communications  technologies  to 
develop  international  trade 
opportunities  and  markets; 

(6)  Conduct  leadership  development 
training  of  existing  or  prospective  rural 
entrepreneurs  and  managers;  or 

(7)  Pay  reasonable  fees  and  charges  for 
professional  services  necessary  to 
conduct  the  technical  assistance, 
training,  or  planning  functions. 

(b)  Grants  may  be  made  on)y  when 
there  is  a  reasonable  prospect  that  the 
project  will  result  in  the  economic 
development  of  a  rural  area. 


(c)  Grants  may  be  made  on)y  when  the 
proposal  includes  a  basis  for 
determining  the  success  or  failure  of  the 
project  and  individual  major  elements 
of  the  project  and  outlines  procedures 
that  will  be  taken  to  assess  the  project's 
impact  at  its  conclusion. 

(d)  Grants  may  be  made  on)y  when 
the  proposed  project  is  consistent  with 
iocal  and  area-wide  strategic  plans  for 
community  and  economic  development, 
coordinated  with  other  economic 
development  activities  in  the  project 
area  and  consistent  with  any  USDA 
Rural  Development  State  Strategic  Plan. 

(e)  A  grant  may  be  considered  for  the 
amount  needed  to  assist  with  the 
comp)etion  of  a  proposed  project, 
provided  that  the  project  can  reasonab]y 
be  expected  to  be  completed  within  2 
full  years  after  it  is  begim.  If  grant  fimds 
are  requested  to  establish  or  assist  with 
an  activity  of  more  than  2  years 
duration,  the  amount  of  a  grant 
approved  in  any  fiscal  year  will  be 
limited  to  the  amount  needed  to  assist 
with  no  more  than  1  full  year  of 
operation.  Subsequent  grant  requests 
may  be  considered  in  subsequent  years, 
if  needed  to  continue  the  oi)eration,  but 
funding  for  1  year  provides  no 
assurance  of  additional  funding  in 
subsequent  years. 

$$4284.622-4284.628    [Reserved] 

$4284.629    Ineligible  grant  purposes. 
Grant  funds  may  not  be  used  to: 

(a)  Duplicate  current  services  or 
replace  or  substitute  support  previously 
provided; 

(b)  Pay  costs  of  preparing  the 
app)ication  package  for  funding  under 
this  program; 

(c)  Pay  costs  of  the  project  incurred 
prior  to  the  effective  date  of  the  grant 
made  under  this  subpart; 

(d)  Fund  po)itical  activities; 

(e)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 
at  ieast  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  )ega)ly  admitted  for 
permanent  residence; 

(0  Pay  any  judgment  or  debt  owed  to 
the  United  States;  or 

(g)  Pay  costs  of  rea)  estate  acquisition 
or  development  or  building 
construction. 

$4284.630    Other  considerstions. 

(a)  Civil  rights  compliance 
requirements.  All  grants  made  imder 
this^ubpart  are  subject  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  part  1901. 
subpart  E.  of  this  title. 

(b)  Environmental  review.  A))  grants 
made  under  this  subpart  are  subject  to 
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the  requirements  of  subpart  G  of  part 
1940  of  this  title.  Applications  for 
technical  assistance  or  planning  projects 
are  generally  excluded  from  the 
environmental  review  process  by 
§  1940.333  of  this  title.  However,  as 
further  speciHed  in  that  section,  the 
grantee  in  thd  process  of  providing 
technical  assistance,  must  consider  the 
potential  environmental  impacts  of  the 
recommendations  provided  to  the 
ultimate  recipient  of  the  technical 
assistance.  Plans  developed  with  grant 
funds  received  under  this  subpart  must 
be  generally  documented  to  include  the 
important  environmental  resources 
within  the  planning  area  and  the 
potential  environmental  impacts  of  the 
plan  as  well  as  the  alternative  planning 
strategies  that  were  reviewed. 

(c)  Other  VSDA  regulations.  This 
program  is  subject  to  the  provisions  of 
the  following  regulations,  as  applicable, 
which  are  incorporated  by  reference 
herein: 

(1)  7  CFR  part  3015.  "Uniform  Federal 
Assistance  Regulations": 

(2)  7  CFR  part  3016.  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"; 

(3)  7  CFR  part  3017. 
"Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"; 

(4)  7  CFR  part  3018.  "New 
Restrictions  on  Lobbying"; 

(5)  7  CFR  part  3019,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  bistitutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-ProHt  Organizations",  and 

(6)  7  CFR  part  3051,  "Audits  of 
Institutions  of  Higher  Education  and 
other  Nonprofit  Institutions." 

H42M.631-42S4.637    [R—rwdl 

f4284.«38    Application  procMdno. 

(a)  Applications.  (1)  Applicants  will 
file  an  original  and  one  copy  of  an 
"Application  For  Federal  Assistance 
(For  Nonconstruction)"  with  the  Agency 
State  OfHce.  This  form  is  available  in  all 
Agency  offices. 

(2)  All  applications  shall  be 
accompanied  by: 

(i)  Copies  of  applicant's 
organizational  documents  showing  the 
applicant's  legal  existence  and  authority 
to  perform  the  activities  under  the  grant: 

(ii)  A  proposed  scope  of  work, 
including  a  description  of  the  proposed 
project,  details  of  the  proposed  activities 
to  be  accomplished  and  timeframes  for 
completion  of  each  task,  the  number  of 
months  duration  of  the  project,  and  the 
estimated  time  it  will  take  from  grant 


approval  to  beginning  of  project 
imjplementation; 

(iii)  A  written  narrative  which 
includes,  at  a  minimum,  the  following 
items: 

(A)  An  explanation  of  why  the  project 
is  needed,  the  benefits  of  the  proposed 
project,  and  how  the  project  meets  the 
grant  selection  criteria: 

(B)  Area  to  be  served,  identifying  each 
governmental  unit,  i.e.,  town,  county, 
etc..  to  be  affected  by  the  project; 

(C)  Description  of'^how  the  project  will 
coordinate  economic  development 
activities  with  other  economic 
development  activities  within  the 
project  area: 

(D)  Business  to  be  assisted,  if 
appropriate;  economic  development  to 
be  accomplished: 

(E)  An  explanation  of  how  the 
proposed  project  will  result  in  increased 
or  saved  jobs  in  the  area  and  the  number 
of  projected  new  and  saved  jobs; 

(F)  Description  of  the  applicant's 
demonstrated  capability  and  experience 
in  providing  the  proposed  project 
assistance  or  similar  economic 
development  activities,  including 
experience  of  key  staff  members  and 
persons  who  will  be  providing  the 
proposed  project  activities  and 
managing  the  project; 

(G)  Method  and  rationale  used  to 
select  the  areas  and  businesses  that  will 
receive  the  service: 

(H)  Brief  description  of  how  the  work 
will  be  performed  including  whether 
organizational  staff  or  consultants  or 
contractors  will  be  used;  and 

(I)  Other  information  the  Agency  may 
request  to  assist  it  in  making  a  grant 
award  determination. 

(iv)  The  latest  financial  information  to 
show  the  organization's  financial 
capacity  to  carry  out  the  proposed  work. 
At  a  minimum,  the  information  should 
include  the  most  recent  balance  sheet 
and  an  income  statement.  A  current 
audited  report  is  required  if  available; 

(v)  An  evaluation  method  to  be  used 
by  the  applicant  to  determine  if 
objectives  of  the  proposed  activity  are 
being  accomplished;  and 

(vi)  Intergovernmental  review 
comments  from  the  State  Single  Point  of 
Contact.br  evidence  that  the  State  has 
elected  not  to  review  the  program  under 
Executive  Order  12372. 

(b)  Letter  of  conditions.  The  Agency 
will  deliver  a  letter  to  the  applicant 
setting  out  the  conditions  under  which 
the  grant  will  be  made. 

(c)  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 
letter  of  conditions,  the  applicant  must 
complete,  sign  and  return  a  "Letter  of 
Intent  to  Meet  Conditions,"  to  the 


Agency;  or  if  certain  conditions  cannot 
be  met,  the  applicant  may  propose 
alternate  conditions  to  the  Agency.  The 
Agency  must  concur  with  any  changes 
proposed  to  the  letter  of  conditions  by 
the  applicant  before  the  application  will 
be  further  processed. 

S  4284.639    Qrant  Mtoctlon  criteria. 

Agency  officials  will  select  projects  to 
receive  assistance  under  thi$  program 
according  to  the  following  criteria: 

(a)  A  score  of  0  to  10  points  will  be 
awarded  based  on  the  Agency 
assessment  of  the  extent  to  which 
economic  development  resulting  from 
the  proposed  project  will  be  sustainable 
over  the  long  term  by  local  efforts, 
without  the  need  for  continued 
subsidies  by  governments  or  other 
organizations  outside  the  community  or 
communities  that  will  receive  the 
primary  benefit  of  the  grant. 

(b)  A  score  of  0  to  10  points  will  be 
awarded  based  on  the  Agency 
assessment  of  the  extent  to  which  the 
project  should  lead  to  improvements  in 
the  quality  of  economic  activity  within 
the  community  or  communities  that  will 
receive  the  primary  benefit  of  the  grant, 
such  as  higher  wages,  improved 
benefits,  greater  career  potential,  and 
the  use  of  higher  levels  of  skills  than 
currently  are  typical  within  the 

economv- 

(c)  If  tne  grant  will  fund  a  critical 
element  of  a  larger  program  of  economic 
development,  without  which  the  overall 
program  either  could  not  proceed  or 
would  be  far  less  effective,  or  if  the 
program  to  be  assisted  by  the  grant  will 
also  be  partially  funded  from  other 
sources,  points  will  be  awarded  as 
follows  based  on  the  percentage  of  the 
cost  of  the  overall  program  that  will  be 
funded  by  the  grant. 

(1)  Less  than  20  percent — 30  points: 

(2)  20  but  less  than  50  percent— 20 
points; 

(3)  50  but  less  than  75  percent — 10 
points;  or 

(4)  More  than  75  percent — 0  points. 

(d)  Points  will  be  awarded  for  each  of 
the  following  criteria  met  by  the 
community  or  communities  that  will 
receive  the  primary  benefit  of  the  grant. 
However,  regardless  of  the  mathematical 
total  of  points  indicated  by  paragraphs 
(d)(1)  through  (d)(5)  of  this  section,  total 
points  awarded  under  paragraph  (d) 
must  not  exceed  40. 

(1)  Experiencing  trauma  due  to  a 
major  natural  disaster  that  occurred  not 
more  than  three  years  prior  to  the  filing 
of  the  application  for  RBOG  assistance — 
15  points: 

(2)  Undergoing  fundamental 
structural  change  in  the  local  economy, 
such  as  that  caused  by  the  closing  or 


major  downsizing  of  a  military  facility 
or  other  major  employer  not  mc»e  than 
3  years  prior  to  the  filing  of  the 
application  for  RBOG  assistance — 15 
points; 

(3)  Has  remained  consistently  poor 
over  the  past  60  years  or  more — 10 
points; 

(4)  Has  experienced  long-term  • 
population  decline — 10  points;  and 

(5)  Has  experienced  long-term  job 
deterioration — 10  points. 

(e)  A  score  of  0  to  10  points  will  be 
awarded  based  on  the  Agency 
determination  of  the  extent  of  the 
project's  usefulness  as  a  new  best 
practice  as  defined  in  §  4284.603. 

(f)  State  Directors  may  assign  up  to  15 
discretionary  points  to  an  application.  If 
allocation  of  funds  under  National 
Office  control  is  being  considered,  the 
Agency  Administrator  may  assign  up  to 
20  additional  discretionary  points. 
Assignment  of  discretionary  points  by 
either  the  State  Director  or  the  Agency 
Administrator  must  include  a  written 
justification.  Justifications  are 
geographic  distribution  of  funds,  special 
importance  for  implementation  of  a 
strategic  plan  in  partnership  with  other 
organizations,  and  extraordinary 
potential  for  success  due  to  superior 
project  plans  or  qualifications  of  the 
grantee. 

§4284.a40    Appaata. 

Any  appealable  adverse  decision 
made  by  the  Agency  may  be  appealed  in 
accordance  with  USDA  appeal 
regulations  found  at  7  CF^  part  11. 

H4284.641-4284!84«    [RaaarvMl] 

S  4284.647    Qrant  approval  and  obligation 
offunda. 

The  following  statement  will  be 
entered  in  the  comment  section  of  the 
"Request  for  Obligation  of  Funds," 
which  must  be  signed  by  the  Grantee: 

'The  Grantee  certifies  that  it  is  in 
compliance  and  will  continue  to  comply 
with  all  applicable  laws;  regulations; 
Executive  Orders;  and  other  generally 
applicable  requirements,  including  those  set 
forth  in  7  CFR  part  4284,  subpart  G,  and  7 
CFR  parts  3015,  3016,  3017,  3018,  3019.  and 
3051  in  eRect  on  the  date  of  grant  approval; 
and  the  approved  Letter  of  Conditions." 

§4284.648    Fund  dlaburaMnent 

The  Agency  will  determine,  based  on 
7  CFR  parts  3015,  3016,  and  3019  as 
applicable,  whether  disbursement  of  a 
grant  will  be  by  advance  or 
reimbursement.  A  "Request  for  Advance 
or  Reimbursement"  must  be  completed 
by  the  grantee  and  submitted  to  the 
Agency  no  more  often  than  monthly  to 
request  either  advance  or 
reimbursement  of  fiinds. 


§$4284.648-4284.666    [Raaarvad] 

§4284.656    Reporting. 

(a)  A  "Financial  Status  Report"  and  a 
project  performance  activity  report  will 
be  required  of  all  grantees  on  a  quarterly 
calendar  year  basis.  The  Grantee  will 
cause  said  program  to  be  completed 
within  the  total  sums  available  to  it, 
including  the  grant,  in  accordance  with 
the  scope  of  work  and  any  necessary 
modifications  thereof  prepared  by 
Grantee  and  approved  by  the  Agency.  A 
final  project  performance  report  will  be 
required  with  the  final  Financial  Status 
Report.  The  final  report  may  serve  as  the 
last  quarterly  report.  The  final  report 
must  provide  complete  information 
regarding  the  jobs  created  and  saved  as 
a  result  of  the  grant.  Grantees  shall 
constantly  monitor  performance  to 
ensure  that  time  schedules  are  being 
met,  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved.  Grantees  are  to  submit  an 
original  of  each  report  to  the  Agency. 
The  project  performance  reports  shall 
include,  but  not  be  limited  to,  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(2)  Problems,  delays,  or  adverse 
conditions,  if  any,  which  have  affected 
or  will  affect  attainment  of  overall 
project  objectives,  prevent  meeting  time 
schedules  or  objectives,  or  preclude  the 
attainment  of  particular  project  work 
elements  during  established  time 
periods.  This  disclosure  shall  be 
accompanied  by  a  statement  of  the 
action  taken  or  planned  to  resolve  the 
situation:  and 

(3)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

(b)  Within  1  year  after  the  conclusion 
of  the  project,  the  grantee  will  provide 
a  project  evaluation  report  based  on 
criteria  developed  in  accordance  with 

§  §  4284.621(c)  and  4284.638(a)(2)(v)  of 
this  subpart. 

(c)  The  Agency  may  also  require 
grantees  to  prepare  a  report  suitable  for 
public  distribution  describing  the 
accomplishments  made  through  the  use 
of  the  grant  and,  in  the  case  where  the 
grant  funded  the  development  or 
application  of  a  "best  practice,"  to 
describe  that  "best  practice." 

(d)  The  grantee  will  provide  for 
Financial  Management  Systems  which 
will  include: 

(1)  Accurate,  current,  and  complete 
disclosure  of  the  financial  result  of  each 
grant. 

(2)  Records  which  identify  adequately 
the  source  and  application  of  funds  for 


grant-supporting  activities,  together 
with  documentation  to  support  the 
records.  Those  records  shall  contain 
information  pertaining  to  grant  awards 
and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays,  and  income. 

(3)  Effective  control  over  and 
accountabihty  for  all  funds.  Grantee 
shall  adequately  safeguard  all  such 
assets  and  shall  assure  that  funds  are 
used  solely  for  authorized  purposes. 

(e)  The  grantee  will  retain  financial 
records,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  the  grant  for  a  period  of  at 
least  3  years  after  grant  closing  except 
that  the  records  shall  be  retained 
beyond  the  3-year  period  if  audit 
findings  have  not  been  resolved  or  if 
directed  by  the  United  States.  Microfilm 
copies  may  be  substituted  in  lieu  of 
original  records.  The  Agency  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers,  and  records 
of  the  grantee  which  are  pertinent  to  the 
specific  grant  program  for  the  purpose 
of  making  audit,  examination,  excerpts, 
and  transcripts. 

§4284.657    Audit  raqulrementa. 

Public  body  grantees  will  provide  an 
annual  audit  in  accordance  with  7  CFR 
part  3015,  subpart  I.  Nonprofit 
corporation  grantees  will  provide  an 
annual  audit  in  accordance  with  7  CFR 
part  3051.  The  audit  requirements  apply 
to  the  years  in  which  grant  funds  are 
disbursed  to  the  grantee  and  years  in 
which  work  is  accomplished  that  will 
be  paid  for  with  grant  funds. 

§§4284.668  4284.666    [Raaarvad] 

§4284.667    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  part  1951,  subparts  E  and  O,  of  this 
title.  Grantees  will  permit  periodic 
inspection  of  the  program  operations  by 
a  representative  of  the  Agency.  All  non- 
confidential information  resulting  from 
the  Grantee's  activities  shall  be  made 
available  to  the  general  public  on  an 
equal  basis.  Grantee  shall  relinquish  any 
and  all  copyrights  or  privileges  to  the 
material  developed  under  this  grant  as 
published  in  whole  or  in  part.  The 
material  shall  contain  notice  and  be 
identified  by  language  to  the  following 
effect:  "This  material  is  the  result  of  tax- 
supported  research  and  as  such  is  not 
copjTightable.  It  may  be  freely  reprinted 
with  the  customary  crediting  of  the 
source." 

§4284.668    Progmnmatic  changaa. 
The  Grantee  shall  obtain  prior 
approval  for  any  change  to  the  scope  or 
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obiectives  of  the  approved  project. 
Failure  to  obtain  prior  approval  of 
changes  to  the  scope  of  work  or  budget 
may  result  in  suspension,  termination, 
and  recovery  of  grant  funds. 

ff  4284.660-4284.683    [R«Mrv*d] 

f  4284.684    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  any 
applicable  law,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect 
USDA's  interest. 

If 4284.686-4284.896    [RMervwl] 

§4284.609    CongfMS. 

No  member  of  Congress  shall  be 
admitted  to  any  share  or  part  of  this 
grant  or  any  beneRt  that  may  arise 
therefrom:  but  this  provision  shall  not 
be  construed  to  bar  as  a  contractor 
under  the  grant  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 

14284.700    0MB  control  number. 

Dated:  January  22. 1998. 
fill  Long  Thonpcon, 

Undersecretary,  Rural  Development. 
IFR  Doc.  98-2553  Filed  2-2-98;  8:45  ami 

■UJNO  COM  M1»^XV-U 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Buairiaaa  SIza  Standarda; 
Englnaaring  Sarvicaa,  Archltactural 
Sarvicaa,  and  Surveying  arxl  Mapping 
Sarvicaa 

AOCNCY:  Small  Business  Administration. 
action:  Proposed  rule. 


;  The  Small  Business 
Administration  (SBA)  is  proposing  a 
size  standard  of  $7.5  miiUon  in  average 
aiuiual  receipts  for  general  Engineering 
Services  (part  of  Standard  Industrial 
Classification  (SIC)  code  8711).  $5.0 
million  for  Architectural  Services  (SIC 
code  8712)  and  $3.5  million  for 
Surveying  and  Mapping  Services  (SIC 
code  8713  and  part  of  SIC  code  7389). 
The  current  size  standard  for  each  of 
these  industries  is  $2.5  million.  The 
proposed  revisions  are  being  made  to 
better  define  the  size  of  business  in 
those  industries  that  the  SBA  believes 
should  be  eligible  for  Federal  small 
business  assistance  programs. 
DATES:  Comments  must  be  submitted  on 
or  before  April  6, 1998. 


A00RE88E8:  Send  comments  to  Gary  M. 

Jackson,  Assistant  Administrator  for 

Size  Standards,  409  3rd  Street,  S.W.. 

Mail  Code  6880,  Washington  D.C. 

20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  Office  of  Size  Standards, 

(202) 205-6618. 

SUPPt-BXCNTARY  INFORMATION:  The  SBA 

is  proposing  a  revision  to  the  size 
standard  for  general  Engineering 
Services  (part  of  SIC  code  8711)  from 
$2.5  million  to  $7.5  million.  The  other 
size  standards  apphcable  to  Engineering 
Services  under  SIC  code  8711 — Military 
and  Aerospace  Equipment.  Military 
Weapons,  Marine  Engineering,  and 
Naval  Architecture — are  not  bieing 
reviewed  as  part  of  this  proposed  rule. 
The  rule  also  proposes  a  revision  to  the 
size  standard  for  the  Architectural 
Services  industry  (SIC  code  8712)  from 
$2.5  million  to  $5  million  and  a  revision 
to  the  size  standard  for  the  Surveying 
and  Mapping  Services  industry  (SIC 
code  8713  and  part  of  SIC  code  7389) 
from  $2.5  million  to  $3.5  million. 
From  September  30, 1988  until 
September  30,  1996,  the  SBA  was 
prohibited  by  statute  from  changing  the 
size  standards  for  general  engineering 
services,  architectural  services,  and 
surveying  and  mapping  services.  These 
industries  are  subject  to  the  special 
procurement  procedures  of  the  Small 
'  Business  Competitiveness  Program 
(Title  VII  of  Pub.  L.  100-656, 102  Stat. 
3853,  3889).  This  Program  specifies 
special  procediu«s  on  the  use  of  small 
business  set-aside  contracting  for  the 
procurement  of  services  within  the  four 
designated  industry  groups.  The 
designated  groups  are:  Construction 
(SIC  codes  1521-1542,  SIC  codes  1611- 
1629,  and  SIC  codes  1711-1799); 
Engineering.  Architectural,  and 
Surveying  and  Mapping  Services  (SIC 
codes  8711,  8712,  8713,  and  part  of  SIC 
code  7389);  Refuse  Systems  and  Related 
Services  (SIC  code  4953  and  part  of  SIC 
code  4212);  and  Non-nuclear  Ship 
Repair  (part  of  SIC  code  3731).  Over  the 
period  of  1988  to  1996,  the  Program 
included  a  provision  that  prohibited  any 
change  to  the  size  standards  for  the 
designated  industry  groups.  However, 
the  Small  Business  Programs 
Improvement  Act  of  1996  included  an 
amendment  to  the  Program  that 
repealed  the  prohibition  placed  upon 
the  SBA  from  revising  these  industries' 
size  standards  (see  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997,  Division  D,  Title  I. 
Section  108.  Pub.  L.  104-208).  In  the 
accompanying  legislative  history,  the 
Congress  indicated  that  the  SBA  should 
take  appropriate  action  to  adjust  the  size 


standards  for  the  designated  industry 
groups,  although  no  specific  guidance 
was  provided  on  how  these  size 
standards  should  be  adjusted  by  the 
SBA.  At  this  time,  the  SBA  is  proposing 
increases  to  the  size  standards  for  the 
general  engineering  services, 
architectural  services,  and  the  surveying 
and  mapping  services  industries  based 
on  its  review  of  economic  and  Federal 
procurement  data  for  these  industries. 
The  size  standards  for  the  remaining 
designated  industry  groups  are  currently 
being  reviewed  by  the  SBA.  A  decision 
will  be  made  in  the  near  future  if 
revisions  to  any  of  these  industry  size 
standards  should  be  proposed.  If  so,  a 
proposed  rule  will  be  published  in  the 
Federal  Register. 

Below  is  a  discussion  of  the  SBA's 
size  standards  methodology  and  the 
analyses  leading  to  the  proposed  size 
standards.  This  is  followed  by  a 
discussion  of  alternative  size  standards 
and  the  estimated  economic  impact  that 
the  proposed  size  standards,  if  adopted, 
would  have  on  Federal  Government 
contracting  and  the  SBA's  financial 
assistance  programs. 

Size  Standards  Methodology 

In  considering  the  appropriateness  of 
a  size  standard,  the  SBA  evaluates  the 
structural  characteristics  of  an  industry 
and  the  participation  of  small  business 
in  SBA  programs.  There  are  four  factors 
describing  the  structural  characteristics 
of  an  industry:  average  firm  size; 
distribution  of  firms  by  size;  start-up 
costs;  and  industry  competition.  While 
these  four  factors  are  generally 
considered  the  most  im^rtant 
indicators  of  industry  structure,  the  SBA 
will  consider  and  evaluate  all  relevant 
information  that  would  assist  it  in 
assessing  an  industry's  size  standard. 
Below  is  a  brief  description  of  the  four 
industry  structure  factors. 

1.  Average  firm  size  is  simply  total 
industry  revenues  (or  number  of 
employees)  divided  by  the  total  number 
of  firms.  The  SBA  tends  to  set  higher 
size  standards  for  industries  with  an 
average  firm  size  significantly  higher 
than  the  average  firm  size  of  a  group  of 
related  industries.  SBA  tends  to  set 
lower  size  standards  in  industries  with 
a  lower  average  firm  size  relative  to  a 
related  group  of  industries. 

2.  The  distribution  of  firms  by  size 
examines  the  proportion  of  industry 
sales,  employment,  or  other  economic 
activity  accounted  for  by  firms  of 
different  sizes  within  an  industry.  If  the 
preponderance  of  an  industry's  output 
is  by  smaller  firms,  this  would  tend  to 
support  a  low  size  standard.  The 
opposite  would  be  the  case  for  an 
industry  in  which  the  distribution  of 


firms  by  size  indicates  that  output  is 
concentrated  among  the  largest  firms  in 
an  industry. 

3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  a 
viable  business.  To  the  extent  that  firms 
in  an  industry  have  greater  start-up 
capital  requirements  than  firms  in  other 
industries,  the  SBA  would  be  justified 
in  considering  a  higher  size  standard. 
As  a  proxy  measure  for  start-up  costs, 
the  industry's  ratio  between  total 
payroll  costs  to  sales  is  examined.  AA 
industry  with  a  relatively  low 
proportion  of  payroll  cost  to  total  sales 
as  compared  with  the  average 
proportion  of  other  industries  would 
tend  to  indicate  that  it  is  a  capital 
intensive  industry.  For  those  tyjjes  of 
industries,  that  circumstance  suggests  a 
relatively  higher  size  standard. 

4.  As  an  indicator  of  industry 
competition,  the  SBA  assesses 
competition  within  an  industry  as 
measiued  by  the  proportion  or  share  of 
industry  sales  garnered  by  producers 
above  a  relatively  large  firm  size.  For 
purposes  of  the  analysis  in  this 
proposed  rule,  the  proportion  of 
industry  sales  generated  by  the  four 
largest  firms  in  an  industry  is 
examined — generally  referred  to  as  the 
"four-firm  concentration  ratio."  To  the 
extent  that  a  significant  proportion  of 
economic  activity  within  an  industry  is 
concentrated  among  a  few  relatively 


large  producers,  SBA  tends  to  set  higher 
size  standards  to  assist  firms  in  a 
broader  size  range  to  compete  with 
firms  that  are  dominant  in  the  industry. 

SBA  has  established  "anchor"  size 
standards  of  500  employees  for  the 
manufacturing  and  mining  industries 
and  $5  million  for  nonmanufacturing 
industries.  To  the  extent  that  the 
structural  characteristics  of  an  industry 
are  significantly  different  from  the 
average  characteristics  of  industries 
with  the  anchor  size  standard,  a  size 
standard  higher  or  lower  than  the 
anchor  size  standard  may  be 
supportable.  For  the  industries  under 
review  in  this  proposed  rule,  the 
characteristics  of  the  four  industry 
factors  for  each  industry  were  compared 
to  the  average  characteristics  of  the 
noiunanufacturing  industries  with  the 
anchor  size  standard  of  $5  million 
(hereafter  referred  to  as  the 
nonmanufacturing  anchor  group).  If  the 
characteristics  of  an  industry  are  similar 
to  characteristics  of  the 
nonmanufactiuing  anchor  group,  then 
the  anchor  size  standard  of  $5  million 
is  recommended.  If,  however,  the 
industry  characteristics  are  significantly 
different  than  the  average  characteristics 
of  the  nonmanufacturing  anchor  group, 
then  a  size  standard  above  or  below  $5 
million  would  be  appropriate. 

As  indicated  above,  the  impact  of  a 
proposed  size  standard  on  SBA's 
programs  is  evaluated  in  addition  to 


industry  structure  to  determine  if  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
usually  involves  the  calculation  of  the 
proportion  or  share  of  Federal  contracts 
awarded  to  small  businesses.  In  general, 
the  lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  would  be  the  justification  for  a 
size  standard  higher  than  the  existing 
size  standard.  In  SBA's  financial 
assistance  programs,  the  volimie  of 
guaranteed  loans  within  an  industry  and 
the  size  of  firms  obtaining  loans  are 
examined  to  assess  whether  the  current 
size  standard  may  be  inappropriately 
restricting  the  level  of  financial 
assistance  to  firms  in  that  industry. 

Evaluaticm  of  Industry  Size  Standards 

SBA  analyzed  the  size  standards  for 
the,  engineering,  architectural  and 
surveying  and  mapping  services 
industries  by  comparing  their  industry 
characteristics  wiih  the  average 
characteristics  of  the  nonmanufacturing 
anchor  group  discussed  above.  The  table 
below  shows  the  characteristics  for  each 
industry  and  the  average  characteristics 
for  the  nonmanufacturing  anchor  group. 
A  review  of  these  factors  leads  to  a 
recommended  size  standard  for  each 
industry. 


Industry  Characteristics  of  the  Nonmanufacturing  Anchor  Group  and  the  Engineering.  Architecture  and 

Surveying  Services  Industries 


Average  firm 
size  (millions) 

Industry  sales  by  size  of  firm 

Payroll  to 
sales  (percent) 

4-firm  con- 
centration ratio 
(percent) 

Share  of  gov^ 

Category 

$5M  (percent) 

$10M  (per- 
cent) 

$25M  (per- 
cent) 

procurement 
(percent) 

Nonmanufacturing  An- 
chor Group 

Engineering  Services  .... 
Architectural  Services .... 
Surveying  Services  

S0.85 
1.83 
0.65 
0.28 

51.0 
25.9 
64.7 
88.5 

61.0 
32.7 
74.7 
90.7 

67.0 
40.8 
64.4 
93.6 

27.0 
41.8 
39.3 
39.2 

15.0 

10.9 

5.4 

3.5 

N/A 
17.7 
25.5 
25.8 

General  Engineering  Services  (Part  of 
SIC  Code  8711) 

SBA  proposes  a  size  standard  of  $7.5 
million  for  the  general  engineering 
services  industry  based  on  a  review  of 
the  industry  characteristics  shown 
above,  and  based  on  the  share  of  Federal 
procurements  obtained  by  small 
business.  The  average  firm  size  of 
engineering  firms  is  over  twice  the 
average  firm  size  of  the 
nonmanufacturing  anchor  group,  and 
supports  a  size  standard  moderately 
above  the  $5  million  anchor  size 
standard.  The  distribution  of  sales  by 
firm  size  also  supports  a  size  standard 


significantly  above  the  anchor  size 
standard.  Under  this  factor,  the  amount 
of  sales  obtained  by  engineering  firms  of 
$5  million  and  less  in  sales,  $10  million 
and  less  in  sales,  and  $25  million  and 
less  in  sales,  is  significantly  less  than 
found  for  the  anchor  nonmanufacturing 
group.  The  industry  factor  of  payroll  to 
sales  shows  this  industry  to  be  more 
labor  intensive  than  the 
nonmanufacturing  anchor  group.  This 
factor  indicates  that  start-up  costs  are 
relatively  low  and  would  support  a  size 
standard  of  not  more  than  $5.0  million. 
The  four-firm  concentration  ratio  shows 
that  engineering  services  is  a  highly 


competitive  industry  where  the  largest 
firms  in  the  industry  account  for  a  low 
share  of  industry  sales.  This  factor  also 
supports  a  size  standard  at  or  below  $5 
million.  However,  the  percent  of  Federal 
contract  dollars  awarded  to  small 
engineering  firms  during  fiscal  years 
1995  and  1996  is  a  relatively  small  share 
of  Federal  contracting  to  small  firms  and 
supports  a  size  standard  much  higher 
than  the  current  $2.5  million  level. 
Considering  these  factors  in  the 
aggregate.  SBA  believes  that  a  size 
standard  moderately  higher  than  the 
anchor  size  standard  is  appropriate  for 
engineering  services.  Accordingly,  the 
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SBA  proposes  a  size  standard  of  $7.5 
million  for  this  industry.  This  size 
standard  is  above  the  standard  that 
would  have  been  established  in  1994  for 
this  industry  if  the  SBA  had  had  the 
authority  to  change  it  then  based  upon 
inflation  since  the  time  of  the  previous 
adjustment  in  1964. 

Architectural  Services  (SIC  Code  8712) 

A  size  standard  of  $5  million  is  being 
proposed  for  the  architectural  services 
industry.  The  average  firm  size  of  an 
architectural  firm  is  similar  to  those  of 
the  average  firm  size  of  industries  in  the 
nonmanufacturing  anchor  group,  and 
supports  a  size  standard  of  $5  million. 
For  the  industry  factor  which  looks  at 
the  distribution  of  firms,  firms  at  the 
three  specified  size  classes  for 
architectural  services  obtained  a 
moderately  higher  proportion  of  sales 
than  similar  sized  firms  within  the 
nonmanufacturing  anchor  group.  This 
factor  supports  a  size  standard  at  or 
slightly  below  $5  million.  The  industry 
factor  of  payroll  to  sales  reveals  that  the 
architectural  services  industry  is  more 
labor  intensive  than  the 
nonmanufacturing  anchor  group.  This 
factor  indicates  that  start-up  costs  are 
relatively  low  and  would  support  a  size 
standard  of  not  more  than  $5.0  million. 
The  four- firm  concentration  ratio  is 
below  the  ratio  for  the 
nonmanufacturing  anchor  group,  and 
supports  a  size  standard  at  or  below  $5 
million.  A  size  standard  higher  than  the 
current  $2.5  million  size  standard  is 
supportable  in  light  of  the  relatively  low 
share  of  Federal  procurement  dollars 
awarded  to  small  architectural  firms 
during  fiscal  years  1995-96.  At  the 
current  size  standard,  small  businesses 
account  for  52  percent  of  industry  sales 
but  received  only  25.5  percent  of 
Federal  contracting  dollars.  The  SBA 
believes  that  since  the  industry 
characteristics  are  at  or  slightly  below 
the  characteristics  of  the 
nonmanufacturing  anchor  group,  and 
since  a  wide  disparity  exists  between 
industry  sales  to  small  business  and  the 
share  of  Federal  contract  awards,  the  $5 
million  anchor  size  standard  is 
appropriate  for  this  industry.  This  size 
standard  is  above  the  standard  that 
would  have  been  established  in  1994  for 
this  industry  if  the  SBA  had  had  the 
authority  to  change  it  then  based  upon 
inflation  since  the'time  of  the  previous 
adjustment  in  1984. 

Sunreying  Services  (SIC  Code  8713) 

A  size  standard  of  $3.5  million  is 
being  proposed  for  the  surveying 
services  industry.  The  average  firm  size 
of  a  surveying  firm  is  significantly 
below  the  average  firm  size  of  industries 


in  the  nonmanufecturing  anchor  group, 
and  supports  a  size  standard  of  less  than 
$5  million.  For  the  industry  factor 
which  looks  at  the  distribution  of  firms, 
firms  at  the  three  specified  size  classes 
for  surveying  services  obtained  a 
significantly  higher  proportion  of  sales 
than  similar  sized  firms  within  the 
nonmanufacturing  anchor  group.  This 
factor  also  supports  a  size  standard 
below  $5  million.  The  industry  factor  of 
payroll  to  sales  reveals  that  the 
surveying  services  industry  is  more 
labor  intensive  than  the 
nonmanufacturing  anchor  group.  This 
factor  indicates  that  start-up  costs  are 
relatively  low  and  would  support  a  size 
standard  of  not  more  than  $5.0  million. 
The  four-firm  concentration  ratio  is 
below  the  ratio  for  the 
nonmanufacturing  anchor  group,  and 
supports  a  size  standard  at  or  below  $5 
million.  Similar  to  architectural 
services,  there  exists  a  wide  disparity 
between  the  value  of  Federal  contracts 
aw{u-ded  to  small  surveying  firms  and 
industry  sales  produced  by  these  firms. 
Small  surveying  firms  account  for 
approximately  80  percent  of  total 
industry  sales  but  received  only  26.8 
percent  of  Federal  contracting  dollars 
spent  for  surveying.  The  SBA  believes 
that  due  to  the  discrepancy  between  the 
small  business  share  of  total  industry 
sales  and  Federal  Government  contracts, 
an  increase  to  the  current  size  standard 
is  warranted,  but  one  which  is  less  than 
the  nonmanufacturing  anchor  size 
standard.  Based  on  these  considerations, 
the  SBA  is  proposing  a  size  standard  of 
$3.5  million,  lliis  size  standard  is 
consistent  with  the  standard  that  would 
have  been  established  in  1994  for  this 
industry  if  the  SBA  had  had  the 
authority  to  change  it  then  based  upon 
inflation  since  the  time  of  the  previous 
adjustment  in  1984. 

Mapping  Services  (Part  of  SIC  Code 
7389) 

The  size  standard  of  $3.5  million  is 
being  retained  for  mapping  services 
included  within  SIC  code  7389. 
Business  Services,  Not  Elsewhere 
Classified.  Surveying  and  mapping  are 
closely  related  activities,  and  the  SBA 
believes  that  mapping  services  should 
have  the  same  size  standard  as  proposed 
in  this  rule  for  surveying  services.  In  its 
revision  to  the  definition  of  industries 
as  published  in  April  of  1997,  the  Office 
of  Management  and  Budget  recognized 
the  closely  related  nature  of  these  two 
services  by  creating  a  new  industry 
under  the  North  American  Industry 
Classification  System  titled  "Surveying 
and  Mapping"  (see  62  FR  17288,  April 
9.  1997).  This  industry  is  constructed  by 
combining  the  mapping  services 


activities  within  SIC  code  7389  with  all 
of  the  surveying  services  activities 
within  SIC  code  8713.  In  addition,  the 
SBA  has  found  that  Federal  contracts  for 
mapping  services  have  been  classified 
under  both  SIC  codes  7389  and  8713. 
Between  1995  and  1996,  61  percent  of 
mapping  services  contracts  were 
classified  under  SIC  code  7389  and  39 
percent  were  classified  under  SIC  code 
8713.  Since  surveying  and  mapping 
services  are  closely  related,  the  SBA  is 
proposing  a  common  size  standard  for 
these  two  services. 

Dominant  in  Field  of  Operation 

Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is 
independently  owned  and  operated,  not 
dominant  in  its  field  of  operation,  and 
meets  detailed  definitions  or  standards 
established  by  the  Administrator  of  the 
SBA.  In  lieu  of  a  separate  small  business 
eligibility  criterion,  the  SBA  includes  as 
part  of  its  evaluation  of  a  size  standard 
whether  a  concern  at  or  below  a 
recommended  size  standard  would  be 
considered  dominant  in  its  field  of 
operation.  Hiis  assessment  generally 
takes  into  consideration  the  market 
share  of  firms  at  a  recommended  size 
standard  or  other  factors  that  may  reveal 
if  a  firm  can  exercise  a  major  controlling 
influence  on  a  national  basis  in  which 
significant  numbere  of  business 
concerns  are  enmged. 

The  SBA  has  aetermined  that  at  the 
recommended  size  standards  of  $7.5 
million  for  general  engineering  services, 
$5  million  for  architectural  services,  and 
$3.5  million  for  surveying  and  mapping 
industries,  no  firm  at  or  below  those 
levels  would  be  of  a  sufficient  size  to  be 
dominant  in  its  field  of  operation.  Firms 
at  the  proposed  size  standards  generate 
less  than  0.25  percent  of  total  industry 
sales.  This  level  of  market  share 
effectively  precludes  any  ability  by  a 
firm  to  exert  a  controlling  effect  on  the 
industry. 

Alternative  Size  Standards 

The  SBA  considered  two  alternative 
size  standards  for  these  industries.  The 
first  alternative  considered  was 
retaining  a  common  size  standard  for  all 
three  industries.  The  general 
engineering,  architectural,  and 
surveying  services  industries  fall  under 
a  three-digit  industry  group,  and 
presently  have  a  common  size  standard 
of  $2.5  million.  The  $5  miUion  anchor 
size  standard  would  be  an  appropriate 
standard  if  a  common  size  standard 
were  believed  to  be  more  suitable  for 
these  three  industries.  When  combined 
together,  the  industry  characteristics  are 
similar  to  the  average  characteristics  of 
the  nonmanufacturing  anchor  group.  As 
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presented  in  the  industry  evaluations, 
significant  differences  exist  between  the 
structure  of  the  engineering  industry, 
the  architectural,  and  the  surveying  and 
mapping  industries.  The  SBA  believes 
that  these  differences  are  of  significant 
magnitudes  to  warrant  different  size 
standards  among  the  three  industries. 

The  second  alternative  considered 
was  adjusting  these  size  standards  only 
for  inflation  similar  to  the  adjustment 
applied  to  most  receipts-based  size 
standards  in  1994  (61  FR  3280).  Under 
this  alternative,  the  $2.5  million  size 
standard  would  be  increased  to  $3.5 
million.  The  SBA  believes,  however, 
that  these  industries  should  be 
thoroughly  reviewed  to  determine  the 
most  appropriate  size  standard  rather 
than  applying  a  simple  inflation 
adjustment.  Moreover,  the  SBA  believes 
that  the  unique  history  of  these  size 
standards  and  the  special  attention  they 
have  received  under  the  Small  Business 
Competitiveness  Program  compel  a 
closer  level  of  scrutiny  for  these 
industry  size  standards  than  for  most 
other  industries. 

The  SBA  welcomes  public  comments 
on  the  proposed  size  standards  for  the 
general  engineering,  architectural, 
surveying  and  mapping  services 
industries.  Comments  on  any  of  the 
alternatives  to  the  proposal,  including 
those  discussed  above,  should  present 
the  reasons  why  it  is  preferable  to  the 
proposed  size  standards. 

Compliance  With  Executive  Orders 
12612, 12788,  and  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  301  et  seq.) 

The  SBA  certifies  that  this  rule,  if 
adopted,  would  be  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866.  Immediately  below,  the  SBA  has 
set  forth  an  initial  regulatory  impact 
analysis  of  this  proposed  rule. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  2,215  additional 
firms  would  be  considered  small  as  a 
result  of  this  rule,  if  adopted.  These 
firms  would  be  eligible  to  seek  available 
SBA  assistance  provided  they  meet 
other  program  requirements.  Many  of 
these  firms  probably  had  small  business 
status  in  1986  when  these  size  standards 
were  established  at  $2.5  million,  but 
have  since  lost  eligibility  because  of 
general  price  increases.  Of  the  2,215 
additional  firms  gaining  eligibility, 
1,747  operate  in  engineering  services. 
428  operate  in  architectural  services 
while  40  operate  in  surveying  services. 
Firms  becoming  eligible  for  SBA 


assistance  as  a  result  of  this  rule 
cumulatively  generate  $8.5  billion  in 
annual  sales,  while  total  sales  in  these 
industries  are  $77.5  biUion.  Of  the  $8.5 
billion  for  newly  eligible  firms,  $6.9 
billion  are  in  engineering  services,  $1.4 
billion  are  in  architectural  services  and 
$50  million  are  in  surveying  services. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

The  most  significant  areas  of  benefits 
to  businesses  which  could  obtain  small 
business  status  as  a  result  of  adoption  of 
this  rule  is  eligible  for  the  Federal 
Government's  procurement  programs 
and  the  SBA's  Business  Loan  Program. 
The  SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  Federal  contracts  worth  $167 
million  per  year  under  the  Small 
Business  Set-aside  Program,  the  8(a) 
Program,  or  imrestricted  contracts.  Also, 
the  additional  competition  for  many  of 
these  procurements  would  likely  result 
in  a  lower  price  to  the  Government  for 
procurements  which  have  been  set 
aside,  but  the  SBA  is  not  able  to 
quantify  this  benefit.  Under  the  SBA's 
7(a)  Guaranteed  Loan  Program,  it  is 
estimated  that  $9.2  million  in  new  loans 
could  be  made  to  these  newly  defined 
small  businesses  and  an  additional  $2.7 
million  in  loans  under  the  Certified 
Development  Company  (504)  Program. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  changes  in  size  standards  as  they 
affect  Federal  procurement  is  not 
expected  to  add  any  significant  costs  to 
the  Government.  As  a  matter  of  policy, 
procurements  may  be  set  aside  for  small 
business  or  under  the  8(a)  Program  only 
if  awards  are  expected  to  be  made  at 
reasonable  prices.  Similarly,  the  rule 
should  not  result  in  any  added  costs 
associated  with  the  7(a)  and  504  loan 
programs.  The  amount  of  lending 
authority  SBA  can  make  or  guarantee  is 
established  by  appropriation.  The 
competitive  effects  of  size  standard 
revisions  differ  from  those  normally 
associated  with  other  regulations  which 
typically  burden  smaller  firms  to  a 
greater  degree  than  larger  firms  in  areas 
such  as  prices,  costs,  profits,  growth, 
innovation  and  mergers.  The  change  to 
size  standards  is  not  anticipated  to  have 
any  appreciable  affect  on  any  of  these 
factors,  although  small  businesses  or 
8(a)  firms  mudh  smaller  than  the  size 
standard  for  their  industries  may  be  less 
successful  in  competing  for  some 
Federal  procurement  opportunities  due 
to  the  presence  of  larger,  newly  defined 
small  businesses.  On  the  other  hand, 
with  more  and  larger  small  businesses 


competing  for  small  business  set-aside 
and  8(a)  procurements,  contracting 
agencies  are  likely  to  increase  the 
overall  number  of  contacting 
.  opportunities  available  under  these 
programs.  In  addition,  the  new  size 
standards,  if  adopted,  would  not  impose 
a  regulatory  burden  because  they  do  not 
regulate  or  control  business  behavior. 

(4)  Description  of  the  Potential  Net 
Benefits  From  the  Rule 

Based  on  the  above  discussion.  SBA 
believes  that,  because  the  potential  costs 
of  this  rule  are  minimal,  the  potential 
net  benefits  would  be  approximately 
equal  to  the  total  potential  benefits. 
Most  of  the  impact  of  this  rule  will 
appear  in  the  Federal  procurement  area. 

(5)  Description  of  Reasons  Why  This 
Action  is  Being  Taken  and  Objectives  of 
Rule 

The  SBA  has  provided  in  the 
supplementary  information  a  statement 
of  the  reasons  why  these  new  size 
standards  should  be  established  and  a 
statement  of  the  reasons  for  and 
objectives  of  this  rule. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  the 
SBA  certifies  that  this  rule  would  not 
impose  new  reporting  or  recordkeeping 
requirements,  other  than  those  required 
of  SBA.  For  purposes  of  Executive  Order 
12612,  the  SBA  certifies  that  this  rule 
does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12778,  the 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth.in  section 
2  of  this  order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a).  and  644(c).  and  662(5). 

§121.201    [Amendeid] 

2.  In  §  121.201.  in  the  table  "Size 
Standards  by  SIC  Industry."  under  the 
heading  DIVISION  I— SERVICES,  is 
amended  by  revising  the  entries 
corresponding  to  8711.  8712,  and  8713 
to  read  as  follows: 
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8711  Engineering  Services • $7.5 

Military  and  Aerospace  Equipment  and  Military  Weapons  20.0 

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy  Policy  "Act  of  1992  20.0 

Marine  Engineering  and  Naval  Architecture  13.5 

8712  Architectural  Services  (Other  than  Naval) 5.0 

8713  Surveying  Services ■• 3.5 


Dated:  [December  23. 1997. 
Aids  Alvarez, 

Administrator. 

|FR  Doc  98-2609  Filed  2-2-98;  8:45  am) 

BILUNO  COOe  K»S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV026-6004;  FRL-6957-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Approval  Under  Section  112(1)  of  the 
Clean  Air  Act;  West  Virginia;  Revisions 
to  Minor  New  Source  Review  and 
Addition  of  Minor  Operating  Permit 
Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  EPA  is  proposing  to  approve 
in  part  and  disapprove  in  part  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  SIP  revision  changes  portions  of 
West  Virginia's  minor  new  source 
review  permit  program  and  establishes 
new  provisions  for  permitting  existing 
stationary  sources.  This  action  proposes 
to  disapprove  a  new  exemption  from 
minor  new  source  review  for  sources 
which  have'been  issued  permits 
pursuant  to  the  State's  operating  permits 
program  developed  pursuant  to  Title  V 
of  the  Clean  Air  Act  ("the  Act").  This 
action  also  proposes  to  disapprove  the 
provisions  governing  the  issuance  of 
temporary  construction  and 
modiflcation  permits.  This  action 
proposes  to  approve  all  other  provisions 
of  West  Virginia's  minor  new  source 
review  and  existing  stationary  source 
operating  permit  program.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  those  State  provisions 
which  meet  the  requirements  of  the 
Clean  Air  Act,  and  disapprove  those 
State  provisions  which  do  not.  This 
action  is  being  talcen  under  section  110 
of  the  Clean  Air  Act.  EPA  is  also 
proposing  approval  of  West  Virginia's 
minor  new  source  review  and  existing 
stationary  source  operating  permit 
program  pursuant  to  Section  110  of  the 
Act  for  the  purpose  of  creating  federally 
enforceable  permit  conditions  for 


sources  of  criteria  air  pollutants.  EPA  is 
also  proposing  approval  of  West 
Virginia's  minor  new  source  review  and 
existing  stationary  source  operating 
permit  program  under  section  112(1)  of 
the  Clean  Air  Act  in  order  to  extend  the 
Federal  enforceability  of  State  permits 
to  include  hazardous  air  pollutants 
(HAPs). 

DATES:  Comments  must  be  received  on 
or  before  March  5.  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry,  Chief,  Permit  Programs 
Section.  Mailcode  SAPll.  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  West  Virginia 
Department  of  Environmental 
Protection,  Office  of  Air  Quality,  1558 
Washington  Street.  East,  Charleston, 
West  Virginia.  25311. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  M.  Abramson,(215)  566-2066, 
or  by  e-mail  at 
Abramson.Jennifer@epamail.epa.gov. 

SUPPlflMENTARY  INFORMATION: 

I.  Background 

A.  Minor  New  Source  Review 

Section  110(a)(2)(C)  of  the  CAA 
requires  every  SIP  to  "include  a 
program  for  the  •   •   •  regulation  of  the 
modiHcation  and  construction  of  any 
stationary  source  within  the  areas 
covered  by  the  plan  as  necessary  to 
assure  that  national  ambient  air  quality 
standards  are  achieved."  EPA's 
regulations  now  codified  at  §  §  51.160 
through  51.164  have  since  the  early 
1970s  required  a  new  source  review 
(NSR)  program,  and  one  is  included  in 
every  state  implementation  plan  (SIP). 
This  requirement  predates  and  is 
separate  from  the  requirement  also  set 
forth  in  section  110(a)(2)(C)  that  States 
have  "major"  NSR  permitting  programs 
under  part  C  for  the  prevention  of 
significant  deterioration  of  air  quality 
(PSD)  and  part  D  for  nonattainment  area 
permitting  (nonattainment  NSR)  of  title 
I. 


B.  Federally  Enforceable  State  Operating 
Permit  Programs 

Many  stationary  source  requirements 
of  the  CAA  apply  only  to  "major 
sources".  Major  sources  are  those 
sources  whose  emissions  of  air 
pollutants  exceed  threshold  emissions 
levels  specified  in  the  Act.  To  determine 
whether  a  source  is  major,  the  Act 
focuses  not  only  on  a  source's  actual 
emissions,  but  also  on  its  potential 
emissions.  Thus,  a  source  that  has 
maintained  actual  emissions  at  levels 
below  the  major  source  threshold  could 
still  be  subject  to  major  source 
requirements  if  it  has  the  potential  to 
emit  major  amounts  of  air  pollutants. 
However,  in  situations  where 
unrestricted  operation  of  a  source  would 
result  in  a  potential  to  emit  above  major- 
source  levels,  such  sources  may  legally 
avoid  program  requirements  by  taking 
federally-enforceable  permit  conditions 
which  limit  emissions  to  levels  below 
the  applicable  major  source  threshold, 
becoming  what  is  termed  a  "synthetic 
minor"  source.  ■Federally-enforceable 
permit  conditions,  if  violated,  are 
subject  to  enforcement  by  the 
Environmental  Protection  Agency  (EPA) 
or  by  citizens  in  addition  to  the  state  or 
local  agency.  On  June  28, 1989,  EPA 
published  guidance  on  the  basic 
requirements  for  EPA  approval  of  (non- 
title  V)  federally  enforceable  state 
operating  permit  programs  (FESOPPs). 
See  54  FR  27274.  Permits  issued 
pursuant  to  such  programs  may  be  used 
to  establish  federally  enforceable  limits 
on  a  source's  potential  emissions  to 
create  "synthetic  minor"  sources. 

C.  Federally  Enforceable  Permit 
Conditions  for  Hazardous  Air  Pollutants 

Section  112(1)  of  the  Act  provides 
EPA  with  the  authority  to  approve  state 
programs  which  regulate  sources  of 
HAPs,  analogous  to  the  section  110 
authority  provided  to  EPA  for  sources  of 
criteria  air  pollutants.  EPA  believes  it 


'  Several  other  mechanisms  for  major  sources  to 
become  "synthetic  minors"  and  legally  avoid  major 
source  program  requirements  exist.  For  more 
information,  refer  to  the  memorandums  entitled 
"Extension  of  January  25.  199S  Potential  to  Emit 
Transition  Policy"  (August  28,  1996),  "Release  of 
Interim  Policy  on  Federal  Enforceability  of 
Limitations  on  Potential  to  Emit"  (January  22, 
1996).  "Optioiu  (or  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  Source  under  Section  112  and 
Title  V  of  the  Clean  Air  Ad  (Act)"  (January  25, 
1995),  and  "Approaches  to  creating  Federally- 
Enforceable  Emissions  Limits"  (November  3.  1993). 
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has  the  authority  under  section  112(1)  to 
approve  state  programs  for  the  purpose 
of  making  permit  conditions  involving 
HAPs  federally  enforceable.  EPA 
believes  it  is  consistent  with  the  intent 
of  section  1 12  of  the  CAA  for  states  to 
provide  mechanisms  through  which 
sources  may  avoid  classiHcation  as 
major  sources  by  obtaining  federally 
enforceable  limits  on  potential  to  emit. 
Other  available  mechanisms  for  sources 
of  hazardous  air  pollutants  to  avoid 
classification  as  major  sources  are 
available  (See  footnote  1). 

n.  Summary  and  Analjrsis 

On  August  26, 1994,  the  West  Virginia 
Department  of  Environmental  Protection 
(WVDEP)  submitted  for  EPA  approval  a 
revision  to  the  West  Virginia  State 
Implementation  Plan  (SIP)  regarding  the 
issuance  of  minor  new  source  review 
and  federally  enforceable  state  operating 
jwrmits.  This  SIP  revision,  entitled 
45CSR13-  'Termits  for  Construction, 
Modification,  Relocation  and  Operation 
of  Stationary  Sources  of  Air  Pollutants, 
Notification  Requirements,  Temporary 
Permits,  General  Permits,  and 
Procedures  for  Evaluation",  amends  and 
replaces  45CSR13  "Permits  for 
Construction,  Modification,  or 
Relocation  of  Stationary  Sources  of  Air 
Pollutants,  and  Procedures  for 
Registration  and  Evaluation",  effiective 
June  1, 1974,  which  was  approved  into 
the  SIP  November  10, 1975.  On 
September  5, 1996,  the  West  Virginia 
Department  of  Environmental  Protection 
(WVDEP)  submitted  a  letter  clarifying 
that  West  Virginia  also  requests  EPA 
approval  under  CAA  section  112(1)  of 
the  45CSR13  program  submitted  on 
August  26,  1994. 

In  order  to  evaluate  the  approvability 
of  West  Virginia's  submittal  as  a  SIP 
revision,  the  changes  from  the  SIP 
approved  version  of  45CSR13  must  meet 
all  applicable  requirements  (procedural 
and  substantive)  of  40  CFR  part  51  and 
the  CAA.  EPA  has  reviewed  this  SIP 
revision  package  in  accordance  with  the 
completeness  criteria  described  in 
section  110(k)(l)  and  40  CFR  part  51, 
appendix  V  and  has  found  it  to  be 
administratively  and  technically 
complete.  The  technical  support 
document  (TSD)  prepared  in  support  of 
this  proposed  action  contains  a  detailed 
analysis  of  West  Virginia's  SIP 
submittal.  The  formal  SIP  submittal, 
completeness  determination  and  TSD 
are  available  for  review  as  part  of  the 
public  docket  at  the  times  and  locations 
listed  in  the  ADDRESSES  section  of  this 
document. 

EPA's  requirements  for  SIP  approval 
applicable  to  minor  new  source  review 
permitting  programs  are  established  in 


part  51,  subpart  I — Review  of  New 
Sources  and  Modifications,  §  §  51.160. 
through  51.164.  Other  sections  of 
subpart  I,  applicable  only  to  new 
sources  and  modifications  which  are 
major,  do  not  apply  and  are  thus  not 
addressed  in  this  analysis.  ^West 
Virginia's  SIP  submittal  must  also 
satisfy  the  criteria  discussed  in  the  June 
28, 1989  Federal  Register  (54  FR  27274) 
in  order  for  EPA  to  consider  operating 
permits  issued  pursuant  to  45CSRl3-to 
be  federally  enforceable  on  a  permanent 
basis.  ^These  same  criteria,  in 
conjunction  with  the  statutory 
requirements  of  section  112(1)(5)  of  the 
Act,  are  used  to  evaluate  the 
approvability  of  the  45CSR13  program 
for  the  purpose  of  creating  federally 
enforceable  permit  conditions  for 
sources  hazardous  air  pollutants 
(HAPs). 

A.  Minor  New  Source  Review 

The  SIP  revision  represents 
comprehensive  changes  from  the  SIP 
approved  version  of  West  Virginia's 
minor  new  source  review  program.  For 
purposes  of  efficiency,  the  discussion 
and  analysis  of  these  changes  are 
grouped  according  to  the  following 
categories:  applicability,  permit 
issuance  procediu«s  (including  public 
participation),  and  program  features  and 
nomenclature. 

1.  Applicability 

West  Virginia's  submittal  exempts 
constructions,  modifications,  and 
relocations  which  are  subject  to  the 
major  preconstruction  permit 
requirements  of  West  Virginia's 
45CSR14  (PSD)  or  45CSR19  (non- 
attainment  NSR)  programs  from  minor 
new  source  review  permitting 
requirements.  The  purpose  of  this 
exemption  is  to  avoid  duplicative 
permitting  obligations  for  the 
construction  and  relocation  of  new 
major  sources,  and  for  sources  which 
undergo  major  modifications  since  such 
activities  are  subject  to  the  State's  major 


'  West  Virginia  has  developed  separate  rules  to 
meet  the  requirements  of  subpart  I  applicable  to 
major  sources,  namely,  45CSR14  -  "Permits  for 
Construction  and  Major  Modification  of  Major 
Stationary  Sources  of  Air  Pollution  for  the 
Prevention  of  Significant  Deterioration"  and 
45CSR19  r  "Requirements  for  Pre-Construction 
Review,  Determination  of  Emissions  Offsets  for 
Proposed  New  or  Modified  Sources  of  Air 
Pollutants  and  Emission  Trading  for  Intrasource 
Pollutants". 

>  In  the  memorandums  entitled  "Release  of 
Interim  Policy  on  Federal  Enforceability  of 
Limitations  on  Potential  to  Emit"  (January  22.  199C) 
and  "Options  for  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  Source  under  Section  112  and 
Title  V  of  the  Clean  Air  Act  (Act)"  (January  25, 
1995).  EPA  announces  a  temporary  recognition  of 
practically  enforceable  state  limits  on  potential 
emissions  as  being  federally  enforceable. 


new  source  review  permitting  programs. 
The  submittal  also  exempts  a  category  of 
sources  referred  to  as  "Indirect  Affected 
sources"  from  West  Virginia's  minor 
new  source  review  program.  Indirect 
sources  are  facilities  such  as  parking 
lots,  highway  projects,  and  airport 
constructions  or  expansions  which 
attract  or  potentially  attract  mobile 
sources  of  pollution.  The  Federal 
requirement  for  state  SIPs  to  include 
"indirect  source  review  programs"  has 
been  removed  (see  CAA  section 
110(a)(5)).  West  Virginia's  submittal  also 
attempts  to  exempt  sources  which  have 
been  issued  operating  permits  pursuant 
to  Title  V  of  the  Clean  Air  (herein  after 
referred  to  as  "Title  V  sources")  fi-om 
minor  new  source  review.  If  approved 
into  the  SIP,  such  an  exemption  will 
apply  to  virtually  all  major  sources  in 
West  Virginia.  Although  constructions 
and  modifications  at  Title  V  sources  are 
subject  to  the  permit  revision 
procedures  of  West  Virginia's  Title  V 
permitting  program,  such  procedures  do 
not  replace  the  Federal  requirements  for 
new  source  review  (major  or  minor) 
applicable  to  such  activities.  The  effect 
of  this  exemption  is  to  allow 
constructions  of  new  non-major  sources 
and  non-major  modifications  at  Title  V 
sources  to  proceed  without  considering 
the  impact  of  such  activities  on  the 
State's  control  strategy  (including 
applicable  PSD  increments)  or  ability  to 
attain  or  maintain  national  ambient  air 
quality  standards  (NAAQS). 
Accordingly,  West  Virginia  is  unable  to 
prevent  activities  at  Title  V  sources 
which  result  in  violations  of  the  State's 
control  strategy,  or  interfere  with 
attainment  or  maintenance  of  the 
NAAQS,  a  fundamental  requirement  of 
new  source  review  programs. 

In  addition  to  the  categorical 
exemptions  discussed  above.  West 
Virginia's  submittal  changes 
applicability  to  minor  new  source 
review  in  other  ways.  The  program  uses 
the  terms  "stationary  source"  and 
"modification"  to  define  the  scope  of 
activities  which  are  subject  to  review. 
Both  these  terms  are  defined  with 
emissions  levels  determining  what 
qualifies  as  either  a  "stationary  source" 
or  a  "modification".  Unless  subject  to 
an  emissions  control  rule  promulgated 
by  the  Commission,  sources  with 
emissions  or  potential  emissions  below 
the  Sf>ecified  "stationary  source" 
emissions  levels  are  not  considered  to 
be  "stationary  sources".  West  Virginia 
employs  a  (six)  6  Ib/hr  threshold  for 
soun:es  of  VOC  or  any  of  the  pollutants 
for  which  the  State  has  promulgated  an 
ambient  air  quality  standard  (S02, 
PMlO,  N02,  CO.  03  and  non-methane 
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hydrocarbons).  The  6  Ib/hr  size 
threshold  for  stationary  sources,  a 
component  of  West  Virginia's  SIP  since 
the  1970's,  now  also  applies  to  sources 
of  VCX2s,  a  category  of  pollutants  which 
are  regulated  as  ozone  precursors.  For 
sources  of  hazardous  or  toxic  air 
pollutants  (HAPS/TAPS).  West  Virginia 
employs  a  new  threshold  equal  to  or 
above  levels  employed  in  the  State's 
toxic  emissions  control  rule(45CSR27). 
These  levels  range  from  (eight-tenths) 
0.8  Ibs/yr  (Beryllium)  to  (ten 
thousand)10.000  Ibs/yr  (Allyl  Chloride, 
Trichloroethylene).  Lead  and  lead 
compounds  are  deHned  as  HAPS/TAPS 
with  a  (twelve  thousand)  12,000  lbs/ 
year  threshold. 

Accordingly,  West  Virginia's  minor 
new  source  review  program  captmjBS  all 
non-major  sources  which  are  subject  to 
State  emission  control  rules,  and  other 
non-major  sources  with  potential  or 
actual  emissions  above  established 
thresholds.  Similarly,  physical  or 
operational  changes  at  stationary 
soiut:es  which  result  in  emissions 
increases  below  the  "modification" 
emission  levels  are  not  considered  to  be 
"modifications".  Where  the  SIP- 
approved  version  of  45CSR13  contained 
no  such  emission  levels  to  define 
modifications.  West  Virginia's  submittal 
employs  a  modification  threshold  of 
(two)  2  Ibs/hr  or  (five)  5  tons/year  or 
more  of  any  pollutant  which  is  not  a 
toxic  or  hazardous  air  pollutant.  For 
sources  with  potential  emissions  of 
hazardous  or  toxic  air  pollutants  equal 
to  or  greater  than  the  levels  specified  in 
West  Virginia's  toxic  emissions  control 
rule  (45CSR27).  any  change  which 
results  in  an  emissions  increase  is 
considered  to  be  a  modification  and 
subject  to  minor  new  source  review. 
Changes  at  sources  with  potential 
emissions  below  the  45CSR27  levels  are 
also  considered  to  be  modifications  if 
the  emissions  increase  would  result  in 
total  emissions  at  the  source  above  the 
4SCSR27.  Regardless  of  the  pollutants 
involved,  the  program  requires  changes 
which  result  in  emission  increases 
below  the  modification  emissions 
thresholds  to  be  reported  to  the  State. 
On  a  case-by-case  basis,  the  State  may 
determine  that  such  activities  must  also 
be  permitted.  This  notification 
requirement  for  modifications  provides 
an  additional  layer  of  protection  which 
will  enable  the  State  to  determine 
whether  small  changes  at  sources  will 
interfere  with  the  attainment  and 
maintenance  of  the  NAAQS,  or  violate 
the  control  strategy  (including  PSD 
increments). 

Similar  to  the  Federal  definition  of 
the  term  "major  modification"  in  40 
CFR  part  51,  the  definition  of 


"modification"  in  45CSR13  exempts 
certain  types  of  actions.  As  a  new 
exemption,  section  2.18.d.A.  precludes 
from  being  considered  a  modification 
the  installation  or  replacement  of  air 
pollution  control  equipment  if  the  new 
equipment  is  at  least  as  effective  as  the 
equipment  replaced  and  no  new  air 
pollutant  is  discharged  from  its 
installation.  EPA  believes  that  this 
exemption  employs  adequate  safeguards 
for  purposes  of  West  Virginia's  minor 
new  source  review  program.  West 
Virginia's  program  uses  the  terms 
"major  stationary  source"  and  "major 
modification"  to  establish  the  upper 
limits  of  the  scope  of  the  45CSR13 
program.  Identical  terms  are  used  to 
determine  applicability  in  West 
Virginia's  major  pre-constniction 
permitting  programs,  45CSR14  (PSD) 
and  45CSR19  (non-attainment  NSR). 
*Since  45CSR13  exempts  construction 
and  modification-related  activities 
which  are  subject  to  either  45CSR14  or 
45CSR19,  it  is  critical  that  these 
programs  define  "major  stationary 
source"  and  "major  modification" 
consistently  to  avoid  confusion  when 
determining  which  pre-construction 
permitting  program  applies  in  a  given 
instance.  'The  45CSR13  definition  of 
the  term  "Major  modification" 
references  the  definitions  continued  in 
45CSR14  and  45CSR19  and  thus 
inherently  satisfies  EPA's  concern  about 
definition  parity.  While  the  45CSR13 
definition  of  "Major  stationary  source" 
is  consistent  with  the  definitions  found 
in  45CSR14  and  45CSR19  in  terms  of 
emissions  thresholds,  the  45CSR13 
definition  does  not  delineate  when 
fugitive  emissions  need  to  be  included 
as  is  done  in  the  major  permit  program 
rules.  Without  such  a  distinction,  the 
45CSR13  definition  could  be  interpreted 
to  require  fugitive  emissions  to  be 
included  in  all  cases  so  that  certain 
sources  of  fugitive  emissions  are  "major 
sources"  under  45CSR13  but  not  under 
45CSR14  and  45CSR19.  This  presents  a 
consistency  problem  since  such  sources 
would  be  exempt  from  all  new  source 
review  requirements.  To  address  this 
issue.  West  Virginia  submitted  a  written 


*  The  deflnition  of  (he  terms  "major  stationary" 
source  and  "major  modiHcation"  in  West  Virginia's 
45CSRM  (PSD)  and  4SCSR19  (non-attainment 
NSR).  roust  be  consistent  with  the  federal 
definitions  found  in  section  40  CFR  51.165  (non- 
attainment  New  Source  Review(NSR))  and  §  5  i .  166 
(Prevention  of  Significant  Deterioration  (PSO)). 

'  The  issue  of  consistency  of  terras  is  addressed 
in  the  proposed  revisions  to  title  40  of  the  Code  of 
Federal  Regulations  (40  CFR)  parts  51.  70  and  71 
published  in  the  Federal  Register  on  August  31. 
1995  (see  60  FR  45564).  In  this  document.  EPA 
proposes  rulemaking  to  clarify  that  all  of  the  terms 
used  in  §^51.160  through  51.164  have  the  same 
meaning  as  provided  elsewhere  in  subpart  I  of  part 
SI,  or  in  the  Act. 


clarification  indicating  that,  with 
respect  to  the  inclusion  of  fugitive 
emissions  in  major  stationary  source 
determinations,  the  definition  of  "Major 
stationary  source"  in  45CSR13  will  be 
interpreted  consistently  with  45CSR14 
and  45CSR19. 

2.  Permit  Issuance  Procedures 

The  procedures  for  permit  issuance 
applicable  to  the  issuance  of 
construction,  modification,  relocation, 
and  existing  stationary  source  operating 
permits  have  been  enhanced  to  satisfy 
the  requirements  of  §  51.161  for  new 
source  review  programs  and  the  criteria 
set  forth  by  EPA  on  June  28, 1989  (57 
FR  27274)  for  federally  enforceable  state 
operating  permit  programs  (FESOPPs). 
Other  changes  affecting  permit  issuance 
include  the  addition  of  new  provisions 
for  conducting  completeness 
evaluations  of  permit  applications, 
revised  deadlines  for  permit  issuance, 
and  the  removal  of  outdated  source 
registration  provisions.  Provisions 
allowing  sources  to  construct  or  modify 
by  default  have  also  been  removed. 

The  revised  procedures  also  allow  the 
Chief  to  issue  temporary  permits  which 
authorize  experimental  product  or 
process  changes  for  up  to  six  (6)  months 
(which  may  be  extended  in  writing  up 
to  twelve  (12)  additional  months).  In 
acting  to  issue  or  deny  an  application 
for  a  temporary  permit,  the  Chief  is 
required  to  provide  a  fifteen  (15)  day 
public  comment  period  on  the 
temporary  permit  application. 

EPA  recognizes  that,  in  some  cases,  a 
full-scale  six  (6)  month  minor  new 
source  review  permit  issuance  process 
for  proposed  experimental  product  or 
process  changes  may  be  impracticable 
and/or  unnecessarily  burdensome.  EPA 
also  recognizes  that  states  should  have 
the  ability  to  limit  the  public 
participation  for  certain  minor  new 
source  permitting  actions.  Since  states 
can  exempt  certain  activities  from  minor 
NSR  based  on  de  minimis  or 
administrative  necessity  grounds  in 
accordance  with  the  criteria  set  forth  in 
Alabama  Power  Co.  V.  Costle,  636  F.2d 
323(D.C.  Cir.  1979),  it  follows  that  states 
should  also  be  able  to  provide  partial  or 
full  exemption  from  the  full  public 
process  requirements  of  §  51.160(e).  Any 
such  limitation  on  the  full  public 
participation  requirements  of 
§  51.160(e),  however,  should  be  applied 
consistent  with  the  environmental 
significance  of  the  activity.  ^Although 


*  On  August  31. 199S.  EPA  propoaed  a  new 
paragraph  (c)  in  §  51.161  to  clarify  that,  except  for 
certain  specified  activities;  state  programs  may  vary 
procedures  for.  and  timing  of.  public  review  in  light 
of  the  environmental  significance  of  the  activity 
(see  60  FR  45564). 


temporary  permits  are  issued  only  in 
specific  instances  and  for  limited 
periods  of  time,  such  conditions  do  not 
characterize  situations  of  an  inherently 
less  environmentally  significant  nature. 
The  effect  of  the  temporary  permitting 
procedure  is  that  environmentally 
significant  constructions  or 
modifications  may  be  authorized  on  a 
temporary  basis  without  adequate 
opportunity  for  public  participation. 
Without  a  correlation  to  the 
environmental  significance  of  the 
activity,  EPA  cannot  consider  the 
minimum  public  process  afforded, 
fifteen  (15)  days,  to  be  adequate  in  all 
instances. 

3.  Program  Features  and  Nomenclature 

The  revisions  to  45CSR13  include 
new  administrative  provisions  for 
issuing  general  permits  authorizing 
construction  or  relocation  of  a  category 
of  sources  by  the  same  operator,  or 
involving  the  same  or  similar  precesses 
or  pollutants,  in  accordance  with  the 
terms  and  conditions  specified  in  the 
general  permit.  The  revised  45CSR13 
also  establishes  new  provisions 
allowing  for  permit  transfers  after  the 
Chief  determines  that  the  proposed 
permittee  has  all  necessary  permit 
responsibility.  The  new  permittee  must 
certify  that  a  complete  copy  of  the 
permit  application  and  permit  has  been 
reviewed,  and  that  all  terms  and 
conditions  in  the  permit  and  operating 
parameters  contained  in  the  application 
will  be  adhered  to.  The  Chief  must  also 
be  provided  a  written  agreement 
between  the  existing  and  new  permittee 
with  regard  to  the  specific  transfer  date 
and  the  extent  of  permit  responsibility 
between  them.  The  revised  45CSR13 
also  includes  a  new  provision  for  permit 
cancellation  requiring  permit  holders  to 
submit  requests  for  cancellation  in 
writing.  The  cancellation  provision 
specifies  that  no  permit  cancellation 
shall  become  effective  until  the 
permittee  and  EPA  have  been  given  at 
least  30  days  written  notice.  The 
cancellation  provision  further  specifies 
that  permit  cancellation  will  not  excuse 
any  violation  of  permit  terms  or 
conditions  prior  to  the  effective  date  of 
the  permit  cancellation. 

The  revisions  to  45CSR13  include  the 
addition  of  several  new  terms  and  the 
modification  of  existing  terms  which  are 
defined  in  a  manner  consistent  with  the 
program's  proper  implementation  and 
with  the  corresponding  definitions  of 
§  $  51.165  and  51.166  applicable  to 
major  new  source  review  permitting 
programs.  The  revisions  also  delete 
several  outdated  terms  such  as  "indirect 
affected  source".  These  changes  update 
the  program — s  definitions  consistent 


with  the  current  terminology  employed 
by  the  Att  and  wrlth  EPA's  regulations. 

B.  Federally  Enforceable  State  Operating 
Permit  Programs 

On  June  28. 1989  EPA  amended  the 
definition  of  "federally  enforceable"  to 
clarify  that  terms  and  conditions 
contained  in  state-issued  operating 
permits  are  federally  enforceable 
provided  that  the  state's  op>erating 
permits  program  is  approved  into  the 
SIP  under  section  110  of  the  CAA  as 
meeting  certain  criteria,  and  provided 
that  the  permit  conforms  to  the 
requirements  of  the  approved  program 
(54  FR  27282).  The  five  criteria  set  forth 
by  EPA  require  state  programs  to:  (a)  Be 
approved  into  the  SIP;  (b)  impose  legal 
obligations  to  conform  to  the  permit 
limitations;  (c)  provide  for  limits  that 
are  enforceable  as  a  practical  matter;  (d) 
issue  permits  through  a  process  that 
provides  for  review  and  an  opportunity 
for  comment  by  the  public  and  by  EPA; 
and  (e)  ensure  that  there  will  be  no 
relaxation  of  otherwise  appUcable 
Federal  requirements.  West  Virginia's 
revised  45CSR13  includes  a  new  "opt- 
in"  provision  where  sources  not 
otherwise  required  to  be  permitted  for 
purposes  of  new  source  review  may 
voluntarily  apply  for  an  existing 
stationary  source  operating  permit.  This 
provision  was  added  so  that  45CSR13 
could  serve  dually  as  West  Virginia's 
minor  new  source  review  program  and 
as  its  FESOPP.  The  procedures  for 
issuing  existing  stationary  source 
operating  permits  under  45CSR13  are 
identical  to  those  followed  for  issuing 
minor  new  source  review  permits.  West 
Virginii's  revised  45CSR13  program 
meets  the  June  28, 1989  criteria  by 
ensuring  that  permit  terms  are 
permanent,  quantifiable,  and  practically 
enforceable  and  by  providing  adequate 
notice  and  comment  to  both  EPA  and 
the  public.  However,  since  such 
requirements  must  be  satisfied  on  a 
permit  by  permit  basis,  EPA  may  deem 
individual  permits  which  contain  terms 
and  conditions  that  are  not  quantifiable 
or  practically  enforceable  not  "federally 
enforceable".  Regarding  "permanence", 
section  11.3  of  West  Virginia's  rule 
provides  that  the  issuance  of  a  Title  V 
operating  permit  will  operate  to  revoke 
an  existing  stationary  source  operating 
permit.  EPA  expects  that  many  of  the 
existing  stationary  source  operating 
permits  issued  are  to  sources  which  are 
seeking  to  avoid  Title  V  permitting 
obligations.  For  these  sources,  the 
"automatic  revocation"  provision  will 
not  be  triggered.  However,  some  sources 
may  rely  on  limitations  on  potential 
emissions  established  in  existing 
stationary  source  operating  permits  to 


avoid  other  "major  source"  program 
requirements  such  as  major  NSR,  PSD, 
or  Title  m  MACT  standards  and  will 
trigger  the  "automatic  revocation" 
provisions.  Forlhese  sources,  the 
superseding  Title  V  permit  will  need  to 
address  such  limitations  as  applicable 
requirements  (similar  to  how  minor 
NSR  permit  conditions  are  addressed  in 
the  Title  V  permit),  or  else  place  the 
source  at  risk  for  violating  applicable 
"major  source"  program  requirements. 
EPA  is  assured  that  sources  that  obtain 
limitations  on  potential  emissions  in 
existing  stationary  source  operating 
permits  will  keep  such  limitations  in 
effect,  so  as  to  never  be  in  violation  of 
"major  source"  permitting  or  other 
program  requirements.  EPA  interprets 
section  11.3  to  authorize  supersession  of 
existing  stationary  source  operating 
permits  only,  and  not  construction, 
modification  or  relocation  permits.  The 
TSD  provides  a  thorough  analysis  of  the 
West  Virginias  45CSR13  program 
against  EPA's  June  28, 1989  criteria. 

C.  Federally  Enforceable  Permit 
Conditions  for  Hazardous  Air  Pollutants 

West  Virginia's  revised  45CSR13 
defines  the  term  "regulated  air 
pollutant"  to  include  nineteen  (19) 
hazardous/toxic  pollutants  which  are 
regulated  by  the  State's  air  toxic  rule 
(45CSR27),  and  "..any  other  pollutants 
subject  to  an  emissions  standard 
promulgated  by  the  Commission 
including  mineral  acids  in  45CSR7." 
West  Virginia  has  adopted  specific 
regulations  which  incorporate  Federal 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
promulgated  at  40  CFR  parts  61  and  63 
by  reference.  West  Virginia  updates 
these  authorities  in  State  regulations  on 
an  annual  basis.  EPA  interprets  the 
45CSR13  definition  of  "regulated  air 
pollutant"  to  provide  the  necessary 
authority  for  45CSR13  pennits  to 
contain  conditions  on  HAPs  which  are 
regulated  by  40  CFR  parts  61  and  63 
NESHAPS  and  which  have  been 
adopted  into  West  Virginia's 
regulations.  On  September  5, 1996,  the 
West  Virginia  Department  of 
Environmental  Protection  (WVDEP) 
submitted  a  letter  clarifying  that  West 
Virginia  also  requests  EPA  approval 
under  section  112(1)  of  the  45CSR13 
pro-am  submitted  on  August  26, 1994. 

EPA  approval  of  45CSR13  program 
under  section  112(1)  of  the  Act  is 
necessary  to  extend  West  Virginia's 
authority  under  section  110  of  the  Act 
to  include  the  authority  to  create 
federally  enforceable  limits  on  the 
potential  to  emit  HAPs.  EPA  has 
determined  that  the  five  approval 
criteria  for  approving  FESOPPs  into  the 
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SIP.  as  specified  in  the  lune  28. 1989 
Federal  Register  notice,  are  also 
appropriate  for  evaluating  and 
approving  programs  under  section 
112(1).  Although  the  Jun*  28. 1989 
notice  did  not  address  HAPs.  this  is 
because  it  was  written  prior  to  the  1990 
amendments  to  section  112  of  the  CAA. 
EPA  believes  that  the  use  of  the  same 
criteria  for  evaluating  programs  for  both 
criteria  and  hazardous  pollutants  is 
appropriate  since  the  approval  criteria 
are  not  based  or  dependent  on  pollutant, 
but  on  general  program  elements  which 
must  be  present  for  the  program  to  be 
deemed  minimally  approvable  by  EPA. 
Hence,  the  five  criteria  discussed  above 
are  applicable  to  FESOPP  approvals 
under  section  112(1)  as  well  as  under 
section  110. 

In  addition  to  meeting  the  criteria 
discussed  above,  state  programs  must 
meet  the  statutory  criteria  for  approval 
under  section  112(1)(5)  of  the  CAA.  This 
section  allows  EPA  to  approve  a 
program  only  if  it:  (1)  Contains  adequate 
authority  to  assure  compliance  with  any 
Section  112  standard  or  requirement:  (2) 
provides  for  adequate  resources:  (3) 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  Section  112 
requirements:  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  CAA.  EPA 
plans  to  codify  the  approval  criteria  for 
programs  limiting  the  potential  to  emit 
of  HAPs  through  amendments  to 
Subpart  E  of  40  CFR  part  63,  the 
regulations  promulgated  to  implement 
section  112(1)  of  the  Act.  (See  58  FR 
62262).  EPA  currently  anticipates  that 
these  criteria,  as  they  apply  to  FESOPP 
programs,  will  mirror  those  set  forth  in 
the  June  28.  1989  notice,  with  the 
addition  that  the  State's  authority  must 
extend  to  HAPs  instead  of  or  in  addition 
to  VCX:'s  and  PMIO.  The  EPA  currently 
anticipates  that  FESOPP  programs  that 
are  approved  pursuant  to  Section  112(1) 
prior  to  the  planned  Subpart  E  revisions 
will  have  had  to  meet  these  criteria,  and 
hence  will  not  be  subject  to  any  further 
approval  action. 

EPA  believes  it  has  the  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  Section 
112(1)(5)  requires  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest  that  the  "guidance"  referred  to 
in  section  112(1)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretation,  EPA  does  not  believe  that 
section  112(1)  requires  this  rulemaking 
to  be  comprehensive.  That  is.  it  need 
not  address  every  possible  instance  of 
approval  under  section  112(1).  EPA  has 


already  issued  regulations  under  section 
112(1)  that  would  satisfy  any  section 
112(1)(2)  requirement  for  rulemaking. 
Given  the  timing  problems  posed  by 
impending  deadlines  set  forth  in 
"maximum  achievable  control 
technology"  (MACT)  emission 
standards  under  section  112  and  for 
submittal  of  Title  V  permit  appiications, 
the  EPA  believes  it  is  reasonable  to  read 
section  112(1)  to  allow  for  approval  of 
programs  to  limit  potential  to  emit  prior 
to  promulgation  of  a  rule  sp>ecifically 
addressing  this  issue. 

West  Virginia's  satisfaction  of  the 
criteria  published  in  the  Federal 
Register  of  June  28, 1989.  has  been 
disciissed  above.  In  addition.  West 
Virginia's  45CSR13  program  meets  the 
statutory  criteria  for  approval  under 
112(l)(5).  EPA  believes  West  Virginia's 
45CSR13  program  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  it  does 
not  provide  for  waiving  any  section  112 
requirement(s).  Sources  would  still  be 
required  to  meet  section  112 
requirements  applicable  to  non-major 
sources.  Regarding  adequate  resources. 
West  Virginia  subjects  sources  required 
to  be  permitted  under  45CSR13  to  the 
State's  fee  regulation,  45CSR22  "Air 
Quality  Fee  Program".  Furthermore, 
EPA  believes  that  West  Virginia's 
45CSR13  program  provides  for  an 
expeditious  schedule  for  assuring 
compliance  because  it  allows  a  source  to 
establish  a  voluntary  limit  on  potential 
to  emit  and  avoid  being  subject  to  a 
Federal  Clean  Air  Act  requirement 
applicable  on  a  particular  date.  Nothing 
in  West  Virginia's  45CSR13  program 
would  allow  a  source  to  avoid  or  delay 
compliance  with  a  Federal  requirement 
if  it  fails  to  obtain  the  appropriate 
federally  enforceable  limit  by  the 
relevant  deadline.  Finally.  West 
Virginia's  45CSR13  program  is 
consistent  with  the  objectives  of  the 
Section  112  program  because  its 
purpose  is  to  enable  sources  to  obtain 
federally  enforceable  limits  on  potential 
to  emit  to  avoid  major  source 
classification  under  section  112.  EPA 
believes  that  this  purpose  is  consistent 
with  the  overall  intent  of  section  112. 
The  Technical  Support  Document 
contains  a  more  thorough  analysis  of 
West  Virginia's  45CSR13  program 
against  the  statutory  criteria  for 
approval  under  112(1)(5). 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 


office  listed  in  the  AOORESaES  section  of 
this  document. 

m.  Proposed  Action 

EPA  is  proposing  to  disapprove  the 
exemption  from  minor  new  source 
review  for  sources  issued  Title  V 
permits  as  such  an  exemption  does  not 
comport  with  the  Federal  requirements 
of  40  CFR  51.160.  EPA  is  also  proposing 
to  disapprove  the  new  provisions 
governing  the  issuance  of  temporary 
construction  or  modifications  permits  as 
such  provisions  do  not  satisfy  the 
Federal  requirements  for  public 
participation  of  40  CFR  51.161.  EPA  is 
proposing  to  approve  all  other  portions 
of  45CSR13  as  a  revision  to  the  West 
Virginia  SIP.  Such  an  action  will  enable 
EPA  to  approve  and  make  federally 
enforceable  the  many  updates  and 
improvements  from  the  SIP  approved 
version  of  the  program,  and  at  the  same 
time  prevent  serious  relaxations  of  the 
SIP  related  to  the  program's  scope  and 
public  participation  requirements. 

EPA  is  proposing  to  approve  45CSR13 
under  section  110  of  the  Act  because  the 
program  meets  the  June  28, 1989 
approval  criteria  for  federally 
enforceable  state  operating  permit 
programs.  For  this  reason  and  because 
the  program  meets  the  statutory 
requirements  of  section  112(1)(5)  of  the 
Act.  EPA  is  also  proposing  approval  of 
West  Virginia's  45CSR13  program 
pursuant  to  section  112(1)  of  the  Act  for 
the  purpose  of  limiting  the  potential  to 
emit  of  HAPs.  Such  an  action  will 
confer  Federal  enforceability  status  to 
existing  stationary  source  operating 
permits  which  are  issued  to  sources  of 
criteria  pollutants  or  HAPs  in 
accordance  with  45CSR13  and  the  Hve 
June  28, 1989  criteria,  including  permits 
which  have  been  issued  prior  to  EPA's 
final  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation,  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
authority. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
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a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
administrator  certifies  that  it  does  not 
have  a  sigilificant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  requirements. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Administrator's  decision  to 
approve  or  disapprove  this  revision  to 
the  West  Virginia  SIP  for  minor  sources 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-K) 
and  of  the  Clean  Air  Act,  as  amended, 
and  EPA  regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  22,  1998. 
W.  Michael  McCabe. 
Regional  Administrator,  Region  III. 
(PR  Doc.  98-2615  Filed  2-2-98;  8:45  am) 

BILUNQ  CODE  65«0-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI55-01-7263;  FRL-6958-6] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan;  Site- 
Specific  SIP  Revision  for  Leon 
Plastics,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  On  September  24, 1996.  the 
Michigan  Department  of  Environmental 
Quality  submitted  a  revision  to  the 
State's  Ozone  State  Implementation 
Plan.  This  submittal  requested  federal 
approval  of  an  alternative  to  the  State's 
federally  approved  R  336.632  Emission 
of  volatile  organic  compounds  from 
existing  automobile,  truck,  and  business 
machine  plastic  part  coating  lines  or 
"Rule  632."  The  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
disapprove  this  alternative  to  the 
generally  applicable  Rule  632  because  it 
is  not  consistent  with  the  Clean  Air  Act 
and  applicable  EPA  policy. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  5. 
1998. 


ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief. 
Regulation  Envelopment  Section.  Air 
Programs  Branch  (AR-18J)."U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
(Please  telephone  Douglas  Aburano  at 
(312)  353-6960  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
U.S.  Environmental  Protection  Agency. 
Region  5,  Chicago,  Illinois  60604.  (312) 
353-6960. 

SUPPLEMENTARY  INFORMATION: 


I.  State  Submittal 

On  September  7,  1994.  EPA  federally 
approved  Michigan's  R  336.632 
Emission  of  volatile  organic  compounds 
fitjm  existing  automobile,  truck,  and 
business  machine  plastic  part  coating 
lines  or  "Rule  632."  Michigan  had 
adopted  this  rule  to  fulfill  the  State's 
requirement  for  volatile  organic 
compound  (VOC)  Reasonably  Available 
Control  Technology  (RACT)  for  the 
purposes  of  attaining  and  maintaining 
the  national  ambient  air  quality 
standard  for  ozone. 

Rule  632  limits  the  VOC  content  of  air 
dried  interior  automotive  plastics 
coatings  to  5.0  lbs  of  VOC  per  gallon  of 
coating,  minus  water.  This  limit  reflects 
the  suggested  VOC  content  limit  found 
in  EPA's  Alternative  Control 
Techniques  (ACT)  document  for  this 
source  category  ("Surface  Coating  of 
Automotive/Transportation  and 
Business  Machine  Plastic  Parts"). 

The  vinyl  coating  operations 
performed  by  Leon  Plastics,  Inc.  are 
subject  to  Michigan's  Rule  632  and  to 
the  5.0  VOC  lb  per  gallon  limit. 

On  September  24,  1996,  the  Michigan 
Department  of  Environmental  Quality 
(MDEQ)  submitted  to  EPA  a  revision  to 
the  State's  Ozone  State  Implementation 
Plan.  This  submittal  requested  federal 
approval  of  an  alternative  to  the  State's 
Rule  632  that  applies  to  Leon  Plastics. 

Leon  Plastics  has  been  issued  a  permit 
(Permit  to  Install  94-87B)  by  the  State 
of  Michigan  that  allows  this  facility  to 
comply  with  the  applicable  limit  by 
allowing  both  cross-line  average  of  two 
coating  lines,  based  on  a  30  day  average. 
Before  this  compliance  methodology 
can  become  federally  enforceable,  the 
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EPA  must  review  it  and  approve  it  into 
the  Michigan  State  Implementation  Plan 
(SIP).  Until  such  an  approval  is 
published  in  the  Federal  Register,  the 
general  provisions  of  Rule  632 
(including  the  5.0  lb/gallon  limit  on  a 
line-by-line  basis)  are  applicable  to  the 
processes  at  Leon  Plastics  on  the 
Federal  level. 

The  State  of  Michigan,  on  behalf  of 
Leon  Plastics.  Inc..  has  submitted  to 
EPA  a  site-specific  SIP  revision 
requesting  that  the  State's  permit  now 
be  approved  into  the  Michigan  SIP. 

U.  Review  of  Slate  SubmitUi 

While  the  submittal  made  by  MDEQ 
does  contain  enough  background 
information  that  would  seem  to  justify 
a  site-specific  alternative  RACT.  the 
request  for  allowing  this  facility  to 
comply  with  the  applicable  limit  by 
allowing  both  cross-line  average  of  two 
coating  lines,  based  on  a  30  day  average 
is  not  acceptable. 

The  submittal  contains  information 
that  indicates  that  the  limit  that  applies 
to  the  Finish  Room  operations  may  be 
inappropriate  because  special 
consideration  was  not  given  for  flexible 
interior  vinyl  parts  in  EPA's  ACT  or  in 
Michigan  Rule  632.  In  EPAs  ACT  and 
under  Rule  632  these  products  fall  into 
the  more  generic  category  of  "air  dried 
interior  automotive  plastics  coatings." 

An  analysis  of  add-on  controls  was 
also  included  and  this  analysis  showed 
the  cost  of  these  controls  to  be 
unreasonable  on  a  dollars  per  ton  of 
VOC  removed  basis. 

Because  the  VOC  content  limit  found 
in  the  federally  enforceable  rule  may  be 
inappropriate  and  because  add-on 
controls  may  be  unreasonable,  an 
alternative  RACT  for  the  Finish  Room 
seems  justified.  However,  the  request  for 
both  a  cross-line  average  and  an 
extended  averaging  time  is  not 
approvable. 

The  cross-line  average  may  be 
acceptable  under  these  conditions,  but 
the  extended  averaging  time  is  not 
warranted  with  or  without  the  cross-line 
average.  It  is  EPA's  policy  to  allow 
greater  than  daily  averaging  times  only 
when  recordkeeping  cannot  be 
performed  on  a  daily  basis  (see  memo 
dated  January  20.  1987  "Determination 
of  Economic  Feasibility"  from  G.T. 
Helms.  Chief  of  EPA's  Control  Programs 
Operations  Branch).  Unless 
recordkeeping  presents  an 
insurmountable  problem,  adjustments 
should  be  made  in  the  RACT  number. ' 
not  in  the  averaging  time.  Since  this  is 
not  the  case  for  Leon  Plastics  and 
records  can  be  kept  to  demonstrate 
compliance,  or  noncompliance,  with  the 
VOC  content  limit,  this  submittal  cannot 


be  approved.  Furthermore,  pursuant  to 
the  Seventh  Circuit's  decision  in 
Bethlehem  Steel  Corp.  v  Gorsuch.  742  F. 
2d  1028  (7th  Cir.  1964).  EPA  is 
prohibited  from  disapproving,  in  part 
approving,  in  part  any  submission  if  the 
result  would  be  to  create  a  law  that  the 
State  legislature  would  not  have 
enacted.  Therefore,  because  the 
extended  average  time  is  not  approvable 
and  cannot  be  sepeirated  from  the  cross- 
line  averaging,  EPA  is  proposing  to 
disapprove  the  entire  submission. 

in.  Proposed  Rulemaking  Action 

To  determine  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
section  110  and  part  D  of  the  Act.  In 
addition,  EPA  has  reviewed  the 
Michigan  submittal  in  accordance  with 
EPA  ix)licy  guidance  documents, 
including:  Q'A's  policy  memorandum 
dated  January  20,  1987  from  G.T.  Helms, 
Chief  of  EPA's  control  Programs 
Operations  Branch,  entitled, 
"Determination  of  Economic 
Feasibility".  Upon  completing  this 
review  the  EPA  is  proposing  to 
disapprove  Michigan's  SIP  revision 
request  because  it  is  inconsistent  with 
the  Act  and  the  applicable  policy  set 
forth  in  this  document. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  bc^en  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regvlatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  bf 
less  than  50.000. 

EPA's  disapproval  of  the  State's 
request  under  Section  110  and 
subchapter  I.  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval. 

Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
imp>ose  any  new  Federal  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  SlOO  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  23, 1998. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator. 
IFR  Doc.  98-2614  Filed  2-2-98;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6958^ 
RIN  206O-AQ12 

Protection  of  Stratospheric  Ozorte; 
Listing  «f  Substitutes  for  Ozorte- 
Daptotlng  Substar>ces 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes 
restrictions  or  prohibitions  on 
substitutes  for  ozone  depleting 
substances  (ODSs)  under  the 
Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  SNAP 
implements  section  612  of  the  amended 
Clean  Air  Act  of  1990^  which  requires 
EPA  to  evaluate  substitutes  for  the  ODSs 
to  reduce  overall  risk  to  human  health 
and  the  enviroiunent.  Through  these 
evaluations,  SNAP  generates  lists  of 
acceptable  and  unacceptable  substitutes 
for  .each  of  the  major  industrial  use 
sectors.  The  intended  effect  of  the  SNAP 
program  is  to  expedite  movement  bway 
from  ozone  depleting  compounds  while 
avoiding  a  shift  into  substitutes  posing 
other  enviroimiental  problems. 

On  March  18, 1994.  EPA  promulgated 
a  final  rulemaking  setting  forth  its  plan 
for  administering  the  SNAP  program, 
and  issued  decisions  on  the 
acceptability  and  unacceptability  of  a 
nimiber  of  substitutes.  In  this  Notice  of 
Proposed  Rulemaking  (NPRM).  EPA  is 
issuing  its  preliminary  decisions  on  the 
acceptability  of  certain  substitutes  not 
previously  reviewed  by  the  Agency. 
Specifically,  this  action  proposes  to  list 
as  unacceptable  the  use  of  two  gases  as 
refrigerants  in  "self-chilling  cans" 
because  of  unacceptably  high 
greenhouse  gas  emissions  which  would 
result  from  the  direct  release  of  the  cans' 
refrigerants  to  the  atmosphere. 
DATES:  Written  comments  or  data 
provided  in  response  to  this  doctunent 
must  be  submitted  by  March  5, 1998. 
ADDRESSES:  Written  comments  and  daU 
should  be  sent  to  Docket  A-91-42.  U.S. 
Environmental  Protection  Agency,  OAR 
Docket  and  Information  Center,  401  M 
Street,  S.W.,  Room  M-1500,  Mail  Code 
6102,  Washmgton,  D.C.  2046a  The 
docket  may  be  inspected  between  8  a.m. 
and  5:30  p.m.  on  weekdays.  Telephone 
(202)  260-7548;  fax  (202)  260-4400.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 
To  exptedite  review,  a  second  copy  of 
the  comments  should  be  sent  to  Carol 


Weisner,  Stratospheric  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W.,  Mail  Code 
6205J,  Washington,  D.C.  20460,  or  at  the 
address  listed  in  the  next  paragraph  for 
overnight  or  courier  deliveries. 
Information  designated  as  Confidential 
Business  Information  (CBI)  under  40 
CFR,  part  2,  subpart  B  must  be  sent 
directly  to'the  contact  person  for  this 
document.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Weisner  at  (202)  564-9193  or  fax 
(202)  565-2096.  Substitutes  Analysis 
and  Review  Branch.  Stratospheric 
Protection  Division,  Mail  Code  6205J, 
Washington,  D.C.  20460.  Overnight  or 
courier  deliveries  should  be  sent  to  our 
501-3rd  Street,  NW,  Washington,  DC, 
20001  location. 
SUPPLBMENTARY  INFORMATION: 

I.  Overview  of  This  Action 

This  action  is  divided  into  six  sections, 
including  this  overview: 

II.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

III.  Proposed  Listing  of  Substitutes 
rV^  Administrative  Requirements 
V.  Additional  Information 


IL  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Ahematives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

Rulematcing — Section  612(c)  requires 
EPA  to  promulgate  rules  making  it 
unlawful  to  replace  any  class  I 
(chlorofluoro(»rbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effiects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  s{>ecific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 


EPA  to  add  a  substitute  to  or  delete  a 
substitute  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  six  months. 

90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
health  and  safety  studies  on  such 
substitutes. 

Outreach — Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18, 1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  comprise  the  principal  industrial 
sectors  that  historically  consume  large 
volumes  of  ozone-depleting  compounds. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance.     ^ 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  chemical  manufacturers,  but 
may  include  importers,  formulators  or 
end-users  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 
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m.  Proposed  Listing  of  Substitutes 

To  develop  the  lists  of  unacceptable 
and  acceptable  substitutes.  EPA 
conducts  screens  of  health  and 
environmental  risks  posed  by  various 
substitutes  for  ozone-depleting 
compounds  in  each  use  sector.  The 
outcome  of  these  risks  screens  can  be 
found  in  the  public  docket,  as  described 
above  in  the  ADDRESSES  portion  of  this 
document. 

Under  section  612.  the  Agency  has 
considerable  discretion  in  the  risk 
management  decisions  it  can  make  in 
SNAP.  The  Agency  has  identified  five 
possible  decision  categories:  acceptable; 
acceptable  subject  to  use  conditions: 
acceptable  subject  to  narrowed  use 
limits:  unacceptable:  and  pending.  Fully 
acceptable  substitutes,  i.e.,  those  with 
no  restrictions,  can  be  used  for  all 
applications  within  the  relevant  sector 
end-use.  Conversely,  it  is  illegal  to 
replace  an  ODS  with  a  substitute  listed 
by  SNAP  as  unacceptable.  A  pending 
listing  represents  substitutes  for  which 
the  Agency  has  not  received  complete 
data  or  has  not  completed  its  review  of 
the  data. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met  to  minimize 
risks  to  human  health  and  the 
environment.  Use  of  such  substitutes  in 
ways  that  are  inconsistent  with  such  use 
conditions  renders  these  substitutes 
unacceptable. 

Even  though  the  Agency  can  restrict 
the  use  of  a  substitute  based  on  the 
potential  for  adverse  effects,  it  may  be 
necessary  to  permit  a  narrowed  range  of 
use  within  a  sector  end-use  because  of 
the  lack  of  alternatives  for  specialized 
applications.  Users  intending  to  adopt  a 
substitute  acceptable  with  narrowed  use 
limits  must  ascertain  that  other 
acceptable  alternatives  are  not 
technically  feasible.  Companies  must 
document  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives,  e.g.. 
performance,  technical  or  safety 
standards,  and  the  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes.  Use  of  such 
substitutes  in  application  and  end-uses 
which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

In  this  Notice  of  Proposed 
Rulemaking  (NPRM).  EPA  is  issuing  its 


preliminary  decision  on  the 
acceptability  of  certain  substitutes  not 
previously  reviewed  by  the  Agency.  As 
described  in  the  final  rule  for  the  SNAP 
program  (59  PR  13044),  EPA  believes 
that  notice-and-conunent  rulemaking  is 
required  to  place  any  alternative  on  the 
list  of  prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  under 
certain  use  conditions  or  narrowed  use 
limits,  or  to  remove  an  alternative  from 
either  the  list  of  prohibited  or 
acceptable  substitutes. 

EPA  does  not  believe  that  rulemaking 
procedures  are  required  to  list 
alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute. 
Consequently.  EPA  adds  substitutes  to 
the  list  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  listings.  Updates  to  the  acceptable 
and  pending  lists  are  published  as 
separate  Notices  of  Acceptability  in  the 
Federal  Register. 

Part  A.  below  presents  a  detailed 
discussion  of  the  proposed  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  listing 
decisions  in  this  Notice  of  Proposed 
Rulemaking  are  in  Appendix  F.  The 
comments  contained  in  Appendix  F  to 
Subpart  G  of  40  CFR  Part  82.  provide 
additional  information  on  a  substitute. 
Since  comments  are  not  part  of  the 
regulatory  decision,  they  are  not 
mandatory  for  use  of  a  substitute.  Nor 
should  the  comments  be  considered 
comprehensive  with  respect  to  other 
legal  obligations  pertaining  to  the  use  of 
the  substitute.  However,  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  in 
their  application  of  these  substitutes.  In 
many  instances,  the  comments  simply 
allude  to  sound  operating  practices  that 
have  already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  affected  industry. 

A.  Refrigeration  and  Air  Conditioning 

1.  Unacceptable  Substitutes 

a.  CFC-12,  R-502,  and  HCFC-22 
Household  Refrigeration,  Transport 
Refrigeration.  Vending  Machines.  Cold 
Storage  Warehouses,  and  Retail  Food 
Refrigeration.  Retrofit  and  New. 

(i)  Self-chilling  Cans  Using  HFC-134a 
orHFC-152a. 

This  technology  represents  a  product 
substitute  intended  to  replace  several 
types  of  refrigeration  equipment.  A  self- 
chilling  can  includes  a  heat  transfer  unit 
that  performs  the  same  function  as  one 


half  of  the  traditional  vapor- 
compression  refrigeration  cycle.  The 
unit  contains  a  charge  of  pressurized 
refrigerant  that  is  released  to  the 
atmosphere  when  the  user  activates  the 
cooling  unit.  As  the  refrigerant's 
pressure  drops  to  atmospheric  pressure, 
it  absorbs  heat  from  the  can's  contents 
and  evaporates,  cooling  the  can. 
Because  this  process  provides  the  same 
cooling  effect  as  household 
refrigeration,  transport  refrigeration, 
vending  machines,  cold  storage 
warehouses,  or  retail  food  refrigeration, 
it  is  a  substitute  for  CFC-12,  R-502,  or 
HCFC-22  in  these  systems.  The  Agency 
requests  comment  on  the  approach  of 
defining  self-chilling  cans  as  a  product 
substitute  for  a  variety  of  types  of 
refrigeration  equipment. 

HFCs  have  played  a  major  role  in  the 
phaseout  of  CFC  refrigerants,  and  EPA 
expects  this  responsible  use  to  continue. 
HFC-134a  is  an  acceptable  substitute  for 
ozone-depleting  refrigerants  in  a  wide 
variety  of  refrigeration  systems.  In 
addition,  both  HFC-134a  and  HFC-152a 
are  com{>onents  in  refrigerant  blends 
that  are  themselves  acceptable 
substitutes.  These  refrigeration  systems 
are  closed,  meaning  that  refrigerant 
recirculates,  and  there  are  EPA 
regulations  requiring  their  recovery  and 
reuse.  The  only  source  of  refrigerant 
emissions  is  leaks,  and  EPA  regulations 
require  the  repair  of  large  leaks  from 
these  systems.  In  contrast,  however, 
self-chilling  cans  work  by  releasing 
refrigerant. 

In  assessing  the  risks  of  proposed 
substitutes  under  the  SNAP  program, 
EPA  considers  all  environmental 
impacts  a  substitute  may  produce.  HFC- 
134a  and  HFC-152a  have  no  ozone 
depletion  potential,  are  low  in  toxicity, 
and  are  not  volatile  organic  compounds. 
HFC-152a  is  flammable,  but  the  primary 
area  of  concern  for  both  HFC-134a  and 
HFC-152a  is  their  potential  to 
contribute  to  global  warming;  both 
compounds  are  powerful  greenhouse 
gases. 

EPA  has  assessed  the  possible 
contribution  of  self-chilling  can 
technology  to  U.S.  emissions  of  global 
warming  gases  when  HFC-134a  and 
HFC-152a  are  used.  EPA  included 
several  possible  marieet  penetration 
values  in  this  assessment,  ranging  from 
1%  to  25%.  A  one  percent  penetration 
would  amount  to  sales  of  roughly  one 
billion  cans  annually.  The  resultant 
emissions  estimates  are  directly 
proportional  to  the  market  penetration: 
to  estimate  the  effiects  of  market 
penetrations  other  than  those  evaluated 
here,  scale  appropriately.  For  purposes 
of  illustration,  the  discussion  below 
uses  market  penetration  scenarios  of  5% 
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and  25%.  Because  the  product  has  not 
yet  been  introduced,  it  is  not  possible  to 
know  actual  market  penetration,  and  the 
Agency  is  not  aware  of  any  projections 
of  market  p)enetration  in  the  trade  press. 
EPA  invites  comment  on  both  the 
expected  cost  of  producing  and  sales 
price  of  self-chilling  cans  and  on  their 
possible  market  penetration. 

Because  the  total  US  market  for  beer 
and  soft  drinks  is  approximately  100 
billion  cans  per  year,  even  a  small 
market  penetration  could  substantially 
increase  US  emissions  of  greenhouse 
gases.  Based  on  industry  estimates 
appearing  in  trade  journals  for  the 
beverage  canning  industry  and  a  basic 
understanding  of  the  physical  properties 
of  refrigerants.  EPA  assumed  that  a  12 
ounce  beverage  can  requires  2  ounces  of 
refrigerant  and  a  16  ounce  beverage  can 
requires  2.7  ounces  of  refrigerant.  EPA 
used  values  fiom  the  Intergovernmental 
Panel  on  Climate  Change  for  the  global 
warming  potential  (GWP)  of  HFC-134a 
(1300)  and  HFC-152a  (140).  based  on  a 
100-year  integrated  time  horizon.  This 
analysis  is  conservative  for  two  reasons: 
(1)  n'A  assumed  that  the  re&igerant 
absorbs  heat  only  horn  the  beverage  and 
not  from  the  surroimding  air.  thereby 
reducing  the  refrigerant  charge  required, 
and  (2)  several  articles  in  canning 
industry  trade  journals  have  indicated 
.  that  the  likely  usage  would  be  3-4  oz. 
of  refrigerant  per  12  ounce  can  instead 
of  the  2  ounces  assumed  here.  Under 
this  scenario.  5%  market  penetration  of 
cans  using  HFC-134a  results  in 
emissions  of  96  million  metric  tons  of 
carbon  equivalent  (MMTCE). 

To  provide  perspective,  this  value  is 
25%  higher  than  76.5  MMTCE.  the 
reductions  in  greenhouse  gas  emissions 
currently  estimated  in  the  year  2000 
under  President  Clinton's  Climate 
Change  Action  Plan  published  in 
October.  1993  (CCAP).  At  25%  market 
penetration  of  cans  using  HFC-134a,  the 
emissions  are  479  MMTCE,  nearly  one 
third  of  the  total  emissions  from  all  US 
power  generation.  Using  HFC-152a.  a 
5%  market  penetration  results  in 
emissions  of  10  MMTCE  and  a  25% 
market  penetration  yields  emissions  of 
52  MMTCE,  or  more  than  2/3  the  total 
expected  reductions  under  the  CCAP. 

Under  the  SNAP  program.  EPA 
compares  the  risks  of  a  given  substitute 
to  what  it  is  replacing,  as  well  as  to  the 
risks  of  other  substitutes  available  for 
the  same  use.  Therefore.  EPA  also 
analyzed  the  effect  of  replacing  systems 
with  new  equipment  using  new 
refrigerants  in  the  end-uses  listed  above 
with  self-chilling  cans.  Like  chilling 
cans,  refrigeration  systems  have  a  direct 
effect  on  greenhouse  gas  emissions 
related  to  emissions,  but  leakage  from 


refrigeration  systems  is  minimal.  They 
also  have  an  indirect  effiect  because  the 
production  of  electricity  to  power  the 
systems  results  in  the  release  of  carbon 
dioxide.  Self-chilling  cans  have  only  a 
direct  effect,  namely  the  release  of 
refrigerant  to  the  atmosphere.  However, 
cans  using  HFC-134a  exceed  the 
combined  direct  and  indirect  effects  of 
equivalent  refrigeration  systems  by  a 
factor  of  more  than  40.  Cans  using  HFC- 
152a  exceed  refrigeration  systems  by  a 
factor  of  4.  Again,  these  are  conservative 
estimates,  because  EPA  assumes  that 
these  systems  are  dedicated  solely  to 
cooling  beverages,  while  in  reality  much 
of  this  capacity  is  devoted  to  cooling 
other  products. 

Today's  proposal  has  no  implications 
for  high  value  medical  emissive  uses, 
such  as  the  use  of  HFC-134a  as  a 
propellant  in  metered  dose  inhalers. 
Information  from  trade  journals  and  the 
company  developing  self-chilling  cans 
indicates  that  the  predominant  use  of 
this  technology  will  be  to  cool 
beverages.  EPA  has  always 
distinguished  between  critical  uses  of 
substitutes  and  more  general  use.  and 
therefore  invites  comment  on  other 
potentiA  uses  of  self-chilling  cans.  In 
addition.  EPA  has  long  recognized  the 
diffierence  between  uses  designed  to  be 
emissive  and  those  designed  to  be 
closed  systems.  For  example,  this 
determination  has  no  bearing  on 
continued,  responsible  use  of  HFC-134a 
and  HFC-152a  in  non-emissive  uses 
such  as  retail  food  refrigeration. 

Under  the  SNAP  program.  EPA  has 
encouraged  the  introduction  of 
innovative  technology  designed  to 
reduce  emissions  of  ozone  depleting 
substances.  In  pursuit  of  such 
developments,  we  have  promoted  the 
use  of  substitutes  for  ozone-depleting 
substances  (ODS)  with  lower  overall 
risk.  Guided  by  this  policy,  we  have 
stressed  the  importance  of  examining  all 
the  environmental  effects  a  substitute 
may  produce,  including  global  warming. 
EPA  has  restricted  the  use  of  several 
greenhouse  gases  through  narrowed  use 
limits  and  unacceptability 
determinations.  For  example,  PFCs  may 
only  be  used  in  new  heat  transfer 
systems  after  a  study  has  demonstrated 
that  no  other  substitute  will  work. 
Similarly.  EPA  proposed  several 
refiigerant  blends  as  unacceptable  on 
May  21,  1997  (62  FR  27873)  because 
they  contain  HFC-23,  a  gas  with  an 
extremely  high  GWP.  Today's  proposal 
is  consistent  with  EPA's  ongoing  efforts 
to  assure  that  as  the  transition  away 
from  ODS  continues,  we  do  not 
contribute  to  significant  new  use  of 
high-GWP  greenhouse  gases. 


Therefore,  EPA  proposes  self-chilling 
cans  using  HFC-134a  or  HFC-152a  to  be 
unacceptable  substitutes  for  CFC-12.  R- 
502,  or  HCFC-22  in  the  end-uses  listed 
above. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735:  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the. 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  c^Ugations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising-out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order  and  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
EPA  to  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing  any  small  governments 
that  may  be  significantly  or  uniquely 
affected  by  the  rule.  Section  205 
requires  that  regulatory  alternatives  be 
considered  before  promulgating  a  rule 
for  which  a  budgetary  impact  statement 
is  prepared.  The  Agency  must  select  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  rule's  objectives,  unless  there  is  an 
explanation  why  this  alternative  is  not 
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selected  or  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  speciHcally  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments.  However,  this 
proposed  rule  has  the  net  effect  of 
reducing  burden  from  part  82, 
Stratospheric  Protection  regulations,  on 
regulated  entities. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  costs 
of  the  SNAP  reouirements  as  a  whole 
are  expected  to  be  minor.  In  fact,  this 
proposed  rule  offers  regulatory  relief  to 
small  businesses  by  providing 
acceptable  alternatives  to  phased-out 
ozone-depleting  substances. 
Additionally,  the  SNAP  rule  exempts 


small  sectors  and  end-uses  from 
reporting  requirements  and  formal 
agency  review.  To  the  extent  that 
information  gathering  is  more  expensive 
and  time-consuming  for  small 
companies,  the  actions  proposed  herein 
may  well  provide  benefits  for  small 
businesses  anxious  to  examine  potential 
substitutes  to  any  ozone-depleting  class 
I  and  class  II  substances  they  may  be 
using,  by  requiring  manufacturers  to 
make  information  on  such  substitutes 
available.  Therefore.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Ffeduction  Act 

EPA  has  determined  that  this 
proposed  rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
that  are  not  already  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  OMB  has  reviewed  and 
approved  two  Information  Collection 
Requests  by  EPA  which  are  described  in 
the  March  18. 1994  rulemaking  (59  FR 
13044,  at  13121.  13146-13147) and  in 
the  October  16,  1996  rulemaking  (61  FR 
54030,  at  5403a-54039).  The  0|^ 
Control  Numbers  are  2060-0226  and 
2060-0350. 

V.  Additional  Information 

For  copies  of  the  comprehensive 
SNAP  Usts  or  additional  information  on 
SNAP,  contact  the  Stratospheric 
Protection  Hotline  at  1-800-296-1996, 
Monday-Friday,  between  the  hours  of 
10:00  a.m.  and  4:00  p.m.  (EST). 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 


program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18,  1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication. 
Notices  and  rulemakings  under  the 
SNAP  program  are  available  from  the 
Ozone  Depletion  World  Wide  Web  site 
at  "http://www.epa.gov/ozone/title6/ 
snap"  . 

List  of  Subjects  in  40  CFR  Part  a2 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  28, 1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  82  is  proposed  to 
be  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671— 
7671q.      . 

Subpart  G— Significant  New 
Aitamativas  Policy  Program 

2.  Subpart  G  is  amended  by  adding 
Appendix  F  to  read  as  follows: 

Appendix  F  to  Subpart  G — Substitutes 
Subject  to  Use  Restrictions  and  ' 
Unacceptable  Substitutes 


Refrigerants— Unacceptable  Substitutes 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Intent  To  Extend  a  Currently 
Approved  Information  Collection 

AOENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service. 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  as 
amended.  44  U.S.C.  chapter  35,  and 
Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  Part  1320, 
this  notice  announces  the  Cooperative 
State  Research,  Education,  and 
Extension  Service's  (CSREES)  intention 
to  request  an  extension  for  three  years 
for  a  currently  approved  information 
collection  in  support  of  programs 
administered  by  CSREES's  Higher 
Education  Programs  (HEP)  unit. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  9, 1998  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Sally  J.  Rockey,  Deputy 
Administrator,  Competitive  Research 
Grants  and  Awards  Management, 
CSREES,  USDA.  STOP  2240, 1400 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20250-2240,  (202) 
401-1761.  E-mail:  OEP@reeusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  CSREES/Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowships  Grants  Program 
Application  Guidelines. 

OMB  Number:  0524-0024. 

Expiration  Date  of  Current  Approval: 
August  31. 1998. 

Type  of  Request:  Intent  to  extend  a 
currently  approved  information 
collection  for  three  years. 

Abstract:  The  HEP  unit  of  USDA/ 
CSREES  administers  a  competitive, 
peer-reviewed  research  and  teaching 


program,  under  which  grants  of  a  high- 
priority  nature  are  awarded.  This 
program  is  authorized  pursuant  to  the 
authorities  contained  in  section 
1417(b)(6)  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended  (7 
U.S.C.  3152(b)(6)),  for  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowships  Program. 

This  program  is  conducted  to  help 
meet  the  Nation's  needs  for  food  and 
agricultural  scientific  and  professional 
expertise.  These  fellowships  are 
intended  to  encourage  outstanding 
students  to  pursue  and  complete  a 
graduate  degree  in  an  area  of  the  food 
and  agricultural  sciences  for  which 
development  of  scientific  expertise  is 
designated  by  HEP-CSREES  as  a 
national  need. 

Before  awards  can  be  made,  certain 
information  is  required  from  applicants 
as  part  of  an  overall  proposal  package. 
In  addition  to  project  summaries, 
descriptions  of  the  research  or  teaching 
efforts,  literature  reviews,  curricula 
vitae  of  principal  investigators,  and 
other,  relevant  technical  aspects  of  the 
proposed  project,  supporting 
documentation  of  an  administrative  and 
budgetary  nature  also  must  be  provided. 
Because  of  the  nature  of  the 
competitive,  peer-reviewed  process,  it  is 
important  that  information  firom 
applicants  be  available  in  a 
standardized  format  to  ensure  equitable 
treatment. 

Each  year,  HEP  solicitations  are 
issued  requesting  proposals  for  various 
teaching  areas  targeted  for  support. 
Applicants  submit  proposals  for  these 
targeted  teaching  areas  following  the 
format  outlined  in  the  proposal 
application  guidelines  accompanying 
each  solicitation.  These  proposals  are 
evaluated  by  peer  review  panels  and 
awarded  on  a  competitive  basis. 

This  program  uses  forms  that  were 
approved  in  an  OMB-approved 
collection  of  information  package  (OMB 
No.  0524-0024). 

The  National  Needs  Graduate 
Fellowships  Grants  Program  Summary 
(not  numbered),  Forms  CSREES-701, 
"Proposal  Cover  Page;"  CSREES-702, 
"National  Need  Summary;"  CSREES- 
703,  "Proposal  Budget;"  CSREES-706, 
"Intent  to  Submit;"  CSREES-707, 
"Fellowship  Appointment 
Documentation;"  CSREES-708. 
"Summary  Vita — ^Teaching  Proposal;" 


CSREES-709,  "Graduate  Fellow  Exit 
Report"  are  mainly  used  for  proposal 
evaluation  and  administration  purposes. 
While  some  of  the  information  will  be 
used  to  respond  to  inquiries  from 
Congress  and  other  government 
agencies,  the  forms  are  not  designed  to 
be  statistical  surveys  or  data  collection 
instruments.  Their  completion  by 
potential  recipients  is  a  normal  part  of 
the  application  to  Federal  agencies 
which  support  basic  and  applied 
science. 

The  following  information  is  collected 
firom  each  applicant: 

Form  CSREES-701— Proposa/ 
Identification:  Provides  names, 
addresses,  and  phone  numbers  of 
project  directors  and  authorized  agents 
of  applicant  institutions  and  general 
information  regarding  the  proposals. 

Form  CSREES-702— Nafjo/ia;  Need 
Summary:  Provides  a  summary  for  the 
national  need  area  addressed  in  the 
proposal. 

Form  CSREES-703— Budget.  Provides 
a  breakdown  of  the  purposes  for  which 
funds  will  be  spent  in  the  event  of  a 
grant  award. 

Form  CSREES-706— /ntenf  to  Submit: 
Provides  names,  addresses,  and  phone 
numbers  of  project  directors  and 
authorized  agents  of  applicant 
institutions  and  general  information 
regarding  potential  proposals. 

Form  CSWEIS-707— Fellowship 
Appointment  Documentation: 
Completed  by  project  directors  awarded 
^ants  under  the  program.  Provides 
documentation  of  fellowship 
appointments,  pertinent  demographic 
data  on  fellows  supported  under  the 
program. 

Form  CSREES-708— Teac/i/ng 
Credentials:  Identifies  key  personnel 
contributing  substantially  to  the 
conduct  of  a  teaching  project  and 
provides  pertinent  information 
concerning  their  backgrounds. 

Form  CSREES-709— Graduate  Fellow 
Exit  Report:  Provides  documentation  of 
fellows'  completion  of  the  program. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  23  hours  per 
response  for  applicants  and  two  hours 
per  response  for  grantees. 

Respondents:  Non-profit  institutions, 
individuals,  and  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Responses  per 
Form:  For  appUctots:  200  each  for  the 
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National  Needs  Narrative  (not 
numbered).  Forms  CSREES-701, 
CSREES-702.  CSREES-703.  CSREES- 
706.  and  400  for  CSREES-708.  For 
grantees:  100  each  for  Forms  CSREES- 
707  and  CSREES-709. 

Estimated  Total  Annual  Burden  on 
Respondents:  For  applicants:  9,233 
hours,  broken  down  by:  50  hours  for 
Form  CSREES-701  (one-quarter  hour 
per  200  respondents);  300  hours  for 
Form  CSREES-702  (one  and  one-half 
hours  per  200  respondents);  50  hours  for 
Form  CSREES-703  (one-quarter  hour 
per  200  respondents);  33  hours  for  Form 
CSREES-706  (10  minutes  per  200 
respondents);  2.800  hours  for  Form 
CSREES-708  (seven  hours  per  400 
respondents);  and  6,000  hours  for  the 
National  Need  Narrative  (30  hours  per 
200  respondents).  For  grantees,  this 
estimate  is  225  hours,  broken  down  by: 
25  hours  for  Form  CSREES-707  (one- 
quarter  hour  |}er  100  respondents);  and 
200  hours  for  Form  CSREES-709  (two 
hours  per  100  respondents). 

Frequency  of  Responses:  Annually. 

Copies  of^this  information  collection 
can  be  obtained  from  Suzanne 
Plimpton.  Policy  and  Program  Liaison 
Staff.  CSREES.  (202)  401-1302.  E-mail: 
OEPOreeusda.BOv. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  mcluding  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  thq 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Sally  ).  Rockey.  Deputy  Administrator, 
Competitive  Research  Grants  and 
Awards  Management.  CSREES.  USDA. 
STOP  2240.  1400  Independence 
Avenue.  S.W..  Washington.  D.C.  20250- 
2240.  (202)  401-1761.  E-mail: 
OEP9reeusda.gov.  Comments  also  may 
be  submitted  directly  to  OMB  and 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
D.C.  20502. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 


Done  at  Washington.  D.C.  this  22nd  day  of 
January.  1998. 

B  JI.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 

[PR  Doc.  98-2508  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Secvic* 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Commsnt  Rec|u«st>Determining 
Eligibility  for  Free  School  Meals  and 
Milk  of  Children  From  Households 
Certified  for  Temporary  Assistance  for 
Needy  Families 

agency:  Food  and  Consumer  Service, 
USDA. 

ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Consumer  Service  (FCS) 
announces  its  intention  to  request  Office 
of  Management  and  Budget  (OMB) 
review  and  approval  of  a  revision  in  the 
information  collections  related  to 
making  eligibility  determinations  for 
free  and  reduced  price  meals  and  free 
milk  in  schools.  The  revision  is  the 
result  of  a  statutory  change  extending 
automatic  eligibility  for  free  meals  and 
free  milk  to  children  from  families 
under  Temporary  Assistance  for  Needy 
Families  (TANF)  programs. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  received  by  April  6, 
1998. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Mr.  Terry  Hallberg,  Chief, 
Program  Analysis  and  Monitoring 
Branch.  Child  Nutrition  Division,  Food 
and  Consumer  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Room  1008,  Alexandria.  Virginia  22302. 

Comments  are  invited  on  the 
following  areas:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 


other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  Notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Terry  Hallberg  at  (703)  305-2600. 

SUPPLEMENTARY  INFORMATKM: 

Tide:  7  CFR  Part  245,  Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals  and  Free  Milk  in  Schools. 

OMB  Number:  0584-0026. 

Expiration  Date:  12/31/99. 

Type  of  Request:  Revision  of  existing 
collection. 

Abstract:  Section  109(g)(l)(B)(i)(I)  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
amended  Section  9(b)(6)(A)(ii)  of  the 
National  School  Lunch  Act  to  extend 
automatic  eligibility  for  firee  meals  and 
free  milk  to  children  htim  families 
under  the  Temporary  Assistance  for 
Needy  Families  (TANF)  Program,  under 
part  A  of  title  IV  of  the  Social  Security 
Act,  provided  the  TANF  standards  are 
comparable  to  or  more  restrictive  than 
the  State's  Aid  to  Families  with 
Dependent  Children  (AFDC)  program 
standards  in  effect  on  June  1, 1995. 
Information  is  needed  to  meet  the 
statutory  requirement  that  the  Secretary 
ensure  that  TANF  is  comparable  to  or 
more  restrictive  than  the  AFDC  program 
in  effect  on  Jtme  1, 1995,  in  order  for  the 
State  to  implement  automatic  eligibility 
or  direct  certification  procedures  for 
children  from  TANF  households. 
Because  States  have  latitude  in  the  way 
they  administer  TANF,  the  Secretary  is 
asking  States  agencies,  in  cooperation 
with  the  agency  in  each  State 
administering  TANF,  to  make  the 
comparison  and  inform  the  Secretary  of 
their  determination.  Thereafter,  State 
agencies  would  only  have  to  notify  the 
Secretary  vvhen  the  TANF  program  in 
their  State  is  no  longer  comparable  to  or 
is  no  longer  more  restrictive  than  the 
State's  AFIX:  Program  in  effect  on  June 
1. 1995. 

Estimate  of  Burden:  A  new  reporting 
burden  for  this  collection  of  information 
is  estimated  at  12  hours  per  respondent. 

Respondents:  State  agencies. 

Estimated  Number  of  Respondents:  52 
respondents  (50  States,  D.C.  and  Guam). 
Although  several  States  have  two  State 
agencies  that  administer  the  School 
Nutrition  Programs,  only  1  response  per 
State  is  requested. 

Estimated  Total  Annual  Burden  on 
Respondents:  624  burden  hours. 


Dated-  January  21. 1998. 
Yvette  S.  Jackson. 

Administrator.  Food  and  Consumer  Service. 
(PR  Doc.  98-2605  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Province  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 

agency:  Forest  Service,  USDA 
ACTION:  Notice  of  meeting. 

summary:  The  Western  Washington 
Cascades  PIEC  Advisory  Committee  will 
.  meet  on  February  19, 1998  at  the 
Washington  Department  of  Fish  and 
Wildlife  Regional  OfBce,  16018  Mill 
Creek  Boulevard,  in  Mill  Creek, 
Washington.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  until  about  4:00 
p.m.  Agenda  items  to  be  covered 
include:  (1)  Current  and  potential 
coordination  among  land  management 
and  environmental  regulatory  agencies 
to  further  ecosystem-biased  management 
in  the  Western  Washington  Cascades 
Province;  (2)  discussion  on  how  to  best 
coordinate  with  the  Yakima  Province 
Advisory  Committee  regarding  the 
implementation  of  the  Snoqualmie  Pass 
Adaptive  Management  Area  Plan;  (3) 
future  meeting  dates  and  topics  through 
mid-September,  1998,  when  the  current 
Advisory  Committee  charter  period 
ends;  (4)  other  topics  as  appropriate; 
and,  (5)  open  public  forum.  All  Western 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chris  Hansen-Murray,  Province 
Liaison,  USDA,  Mt.  Baker-Snoqualmie 
National  Forest,  21905  64th  Avenue 
West,  Mountlake  Terrace,  Washington 
98043,425-744-3276. 

Dated:  January  28, 1998. 
Dennis  E.  Bschor, 

Forest  Supervisor. 

(PR  Doc.  98-2569  Filed  2-2-98:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seek  Approval  to 
Conduct  an  Information  Collection 

agency:  National  Agricultural  Statistics 
Service,  USDA. 


action:  Notice  and  request  for 
comments.        . — - 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  approval  for  a  new  information 
collection,  the  Agricultural  Trade 
Association  Survey. 

DATES:  Conaments  on  this  notice  must  be 
received  by  April  9, 1998  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independ^nce 
Avenue,  SW,  Room  4117  South 
Building,  Washington,  D.C.  20250-2000. 
(202> 720-4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Agricultural  Trade  Association 
Survey. 

Type  of  Request:  Intent  to  seek 
approval  to  conduct  an  information 
collection. 

Abstract:  The  survey  is  aimed  at  U.S. 
agricultural  producer  and  commodity 
trade  associations  whose  members 
produce,  process,  and/or  market 
agricultural  goods  or  services  sold 
commercially  in  the  U.S.  and/or  export 
markets.  The  survey  asks  for 
information  about  steps  trade 
associations  have  taken  or  will  take  to 
help  their  members  become  more 
competitive  in  the  emerging  global 
economy.  Data  collected  will  help 
United  States  Agency  for  International 
Development  to  formulate  programs  to 
foster  hemispheric  agricultural  trade 
that  is  mutually  beneficial  to 
agricultural  producers  in  both  the 
United  States  and  in  Latin  America  and 
the  Caribbean. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985.  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  U.S.  Trade 
Associations. 

Estimated  Number  of  Respondents: 
1.300. 

Estimated  Total  Annual  Burden  on 
Respondents:  650  hours. 


Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  vafidity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 

Larry  Gambrell,  Agency  OMB 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Room  4162  South 
Building.  Washington.  D.C.  20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.        * 

All  comments  will  also  become  a 
mattv  of  public  record. 

Signed  at  Washington,  D.C,  January  21, 
1998. 

Rich  Allen. 

Acting  Administrator,  National  Agricultural 
Statistics  Service. 
(FR  Doc.  98-2606  Filed  2-2-Q8;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978.  August  29,  1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection,  the 
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Cold  Storage  Survey  that  expires  July 

31, 1998. 

DATES:  Comments  on  this  notice  must  be 

received  by  April  9,  1998  to  be  assured 

of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 

Contact  Rich  Allen,  Associate 

Administrator.  National  Agricultural 

Statistics  Service,  U.S.  Department  of 

Agriculture,  1400  Independence  Avenue 

SW,  Room  4117  South  Building, 

Washington,  D.C.  20250-2000,  (202) 

720-4333. 

8UPPt.EMENTARY  INFORMATION: 

Tide:  Cold  Storage  Survey. 

0^4B  Number:  0535-0001. 

Expiration  Date  of  Approval:  July  31, 
1998. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  monthly  Cold  Storage 
Survey  provides  information  on 
national  supplies  of  food  in  refrigerated 
storage  facilities.  A  biennial  survey  of 
refrigerated  warehouses  is  also 
conducted  to  provide  a  benchmark  of 
the  capacity  available  for  refrigerated 
storage  of  the  nation's  food  supply. 

The  Cold  Storage  Survey  has  approval 
from  OMB  for  a  3-year  period.  NASS 
intends  to  request  that  the  survey  be 
approved  for  another  3  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  24  minutes  per 
response. 

Respondents:  Refrigerated  Storage 
Facilities. 

Estimated  Number  of  Respondents: 
11.250. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,500  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
vtrithout  charge  from  Larry  Cambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 

Larry  Cambrell,  Agency  OMB 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave. 
SW,  Room  4162  South  Building, 
Washington,  D.C.  20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington.  D.C,  January  22, 
1998. 

Rich  Allen, 

Acting  Administrvtor,  National  Agricultural 
Statistics  Service. 
|FR  Doc.  98-2607  Filed  2-2-98;  8:45  zm] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Sarvica 

Notice  of  Intant  To  Raquast  an 
Extension  of  a  Currently  Approved 
Information  Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection,  the 
Field  Crops  Production  that  expires  July 
31,  1998. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  9,  1998  to  be  assured 
of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW,  Room  4117  South  Building. 
Washington,  D.C.  20250-2000.  (202) 
720-4333. 
SUPPIXMENTARY  INFORMATKW: 

Title:  Field  Crops  Production. 

OMB  Number:  0535-0002. 

Expiration  Date  of  Approval:  July  31, 
1998. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 


Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Field  Crops  Production 
program  consists  of  non-probability 
field  crops  surveys.  Unique  crop 
characteristics  such  as  concentration  of 
crops  in  localized  geographical  areas 
require  the  use  of  supplemental  panel 
surveys.  These  surveys  are  extremely 
valuable  for  commodities  where  acres 
and  yield  are  published  at  the  county' 
level. 

The  Field  Crops  Production  has 
approval  from  OMB  for  a  3-year  period. 
NASS  intends  to  request  that  the  survey 
be  approved  for  another  3  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  14  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
536,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  125,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Cambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  tlie  information  will  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 

Larry  Cambrell,  Agency  OMB 
Clearance  Officer,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave. 
SW,  Room  4162  South  Building, 
Washington,  D.C.  20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 


Signed  at  Washington,  D.C,  January  22. 
1998. 
Rich  AUen, 

Acting  Administmtor,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  98-2608  Filed  2-2-98:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Businass-^^^Cooperatlve  Service 

Notice  Of  Request  for  Extenaion  of  a 
Currently  Approved  Information 
Collection 

AQBCY:  Rural  Business — Cooperative 

Service,  USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  the  Business 
and  Industry  Loan  Program. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Bonnet,  Senior  Commercial  Loan 
Specialist,  RBS,  U.S.  Department  of 
Agriculture,  Stop  3221. 1400 
Independence  Avenue  SW,  Washington, 
DC  20250-3221,  telephone  (202)  720- 
1804  or  E-mail 

"rbonnet@rurdev.usda.gov".  The 
Federal  Information  Relay  service  on  1- 
800-887-8339  is  available  for  TDD 
users. 
SUPPLEMENTARY  INFORMATION: 

Title:  Business  and  Industry  Loan 
Program. 

O^^B  Number:  0570-0014. 

Expiration  Date  of  Appmval: 
September  1998. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection  and  recordkeeping  1 

requirements. 

Abstract:  The  B&I  Program  is 
authorized  under  Section  310-B  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  as  amended.  The 
purpose  of  the  Business  and  Industry 
(B&I)  Guaranteed  and  Direct  Loan 
Programs  is  to  improve,  develop,  or 
finance  businesses,  industry  and 
employment  and  improve  the  economic 
and  environmental  climate  in  rural 
communities,  including  pollution 
abatement  and  control.  This  purpose  is 
achieved  through  bolstering  the  existing 
private  credit  structure  either  through 
the  guaranteeing  of  quality  loans  made 
by  lending  institutions  or  making  direct 


loans,  thereby  providing  lasting 
commimity  benefits.  B&I  program 
authority  is  composed  of  direct  loan 
authority  and  loan  guarantee  authority. 
The  program  is  administered  by  the 
Agency  through  a  State  Director  serving 
the  State. 

All  reporting  and  recordkeeping 
burden  estimates  for  making  and 
servicing  B&I  Guaranteed  Loans  have 
been  moved  to  the  new  B&I  Guaranteed 
Loan  Program  regulations  which  are  at 
7  CFR  4279-A  and  B  and  4287-B.  The 
only  burden  remaining  associated  with 
7  CFR  1980-^  is  a  small  portion  of  B&I 
Direct  loanmaking.  7  CFR  1951-E  is 
used  for  servicing  B&I  Direct  and 
Community  Facility  loans.  The  Agency 
is  currently  developing  new  B&I  Direct 
Loan  Program  regulations.  When 
completed,  7  CFR  1980-E  will  be 
eliminated  from  the  CFR.  Because  only 
the  burden  associated  with  7  CFR  1980- 
E  is  included  in  this  package,  only  a 
fraction  of  the  total  reporting  and 
recordkeeping  burden  for  making  and 
servicing  B&I  Direct  Loans  is  reflected. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  2.75  hours  per 
response. 

Respondents:  Rural  businesses,  for- 
profit  businesses,  non-profit  businesses, 
Indian  tribes,  and  public  bodies. 

Estimated  number  of  respondents: 
200. 

Estimated  number  of  responses  per 
respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,370  hours. 

Ck>pies  of  this  information  collection 
and  recordkeeping  can  be  obtained  from 
Jean  Mosley,  Regulations  and 
Paperwork  Management  Branch,  (202) 
720-9750. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utihty; 

(b)  the  accuracy  of  the  Agency  estimate 
of  the  burden  of  the  pro{}osed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality, 
minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  forms  of 
information  technology.  Comments  may 
be  sent  to  Jean  Mosley,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Stop  0743, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-0743.  All 
responses  to  this  notice  will  be 


summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dayton  J.  Watluns, 

Administrator.  Rural  Business — Cooperative 

Service. 

[FR  Doc.  98-2555  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service  ^ 

Irrformation  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service's  (RUS)  invites 
comments  on  these  information 
collections  for  which  RUS  intends  to 
request  approval  &t)m  the  Office  of 
Management  and  Budget  (OMB). 

DATES:  Comments  on  this  notice  must  be 
received  by  April  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Support  Regulatory  Analysis,  Rural 
Utilities  Service,  1400  Independence 
Ave.,  SW.,  STOP  1522,  Room  4036, 
South  Building,  Washington,  DC  20250- 
1522.  Telephone:  (202)  720-9550.  FAX: 
(202)  720-4120. 

SUPPLEMENTARY  INFORMATKM:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  idenUfies 
information  collection  that  RUS  is 
submitting  to  OMB  for  reinstatement. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
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Support  and  Regulatory  Analysis,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  STOP  1522.  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX.  (202)  720-4120. 

•  Title:  Report  of  Progress  of 
Construction  and  Engineering  Services 
and  Engineer's  Monthly  Report  of 
Substation  Progress. 

OMB  Control  Number:  0572-0014. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection,  without  change. 

Abstract:  The  Rural  Utilities  Service 
(RUS)  manages  programs  in  accordance 
with  the  Rural  Electrification  Act  (RE 
Act)  of  1936.  7  U.S.C.  901  et  seq..  as 
amended,  and  as  prescribed  by  OMB 
Circular  A-129,  Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables. 

The  Act  authorizes  RUS  to  lend  funds 
for  construction  of  various  facilities 
under  terms  and  conditions  which  will 
safeguard  the  security  of  the  loans.  One 
method  of  safeguarding  loan  security  is 
to  see  that  the  facilities  for  which  funds 
are  loaned  are  actually  constructed. 

RUS  therefore  requires  borrowers  to 
submit  RUS  Form  178,  Report  of 
Progress  of  Construction  and 
Engineering  Services,  and  RUS  Form 
457,  Engineer's  Monthly  Report  of 
Substation  Progress.  These  forms  keep 
RUS  abreast  of  progress  on  these 
construction  projects  on  a  month-by- 
month  basis.  The  frequency  of  the  report 
allows  RUS  to  detect  any  potential 
problems  before  they  reach  a  critical 
stage  and  to  make  the  necessary 
adjustments  to  place  construction  back 
on  schedule. 

Respondents:  Small  business  or 
organization. 

Annual  Reporting  Burden: 

RUS  Form  178 

Estimated  Number  of  Respondents: 
60. 

Estimated  Number  of  Responses  per 
Respondent:  10. 

Estimated  Total  Annual  Burden  on 
Respondents:  300  hours. 

RUS  Form  457 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  10. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Combined  Estimated  Total  Annual 
Burden  on  Respondents:  800  hours. 

•  Title:  Request  for  Mail  List  Data. 
OMB  Control  Number:  0572-0051. 
Type  of  Request:  Reinstatement  of  a 

previously  approved  information 
collection,  with  change. 


Abstract:  This  RUS  Form  87  is  used 
for  both  the  RUS  electric  and 
telecommunication  programs  to  obtain 
the  names  and  addresses  of  the 
borrowers'  officials  with  whom  RUS 
must  communicate  directly  in  order  to 
administer  the  agency's  lending 
programs.  Changes  occurring  at  the 
borrowers'  annual  meetings  (e.g.,  the 
selection  of  board  members,  managers, 
attorneys,  certified  public  accountants, 
or  other  ofHcials)  make  necessary  the 
collection  of  this  information. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hour  per 
response. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
905. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  226  hours. 

•  Title:  State  Telecommunications 
Modernization  Plan. 

OMB  Control  Number:  0572-0104.     • 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection,  with  change. 

Abstract:  State  Telecommunication 
Modernization  Plan  (STMP)  is  a  plan  for 
improving  the  public  switched 
telecommunications  network.  The 
STMP  will  be  reviewed  by  the  RUS 
telecommunication  program  staff  to 
ensure  that  it  complies  with  the 
requirements  setforth  in  §§  1751.100- 
1751.106. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  350  hours  per 
response. 

Respondents:  Small  business  or  other 
for-profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  350  hours. 

•  Title:  Demand  Side  Management 
Plan  and  Integrated  Resource  Plan. 

OMB  Control  Number:  0572-0105. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection,  with  change. 

Abstract:  To  be  eligible  for  a  loan  for 
DSM,  energy  conservation  programs  or 
renewable  energy  systems,  a  borrower  is 
required  to  submit  an  RUS-approved 
integrated  resource  plan  (IRP)  with  the 
loan  application.  An  IRP  is  a  plan 
resulting  from  a  planning  and  selection 
process  that  evaluates  the  benefits  and    ' 
costs  of  the  full  range  of  alternatives, 
including  new  generating  capacity, 
power  purchases,  DSM.  system 


operating  efficiency  improvements,  and 
renewable  energy  sources  to  meet  future 
eneigy  needs  flexibility  and  at  the 
lowest  system  cost.  Loan  applications 
for  DSM  programs  must  also  be 
supported  by  a  DSM  plan,  which  must 
be  consistent  with  the  borrower's  own 
IRP  or  with  its  power  supplier's  IRP  if 
it  is  a  member  of  a  power  supply 
borrower's  system. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  8  hours  per 
respondent. 

Respondents:  Small  business  or  other 
for-profit. 

Estimated  Number  of  Respondents:  3. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  24  hours. 

Requests  for  copies  of  an  information 
collection  can  be  obtained  from  Gail 
Salgado-Duff,  Program  Support  and 
Regulatory  Analysis,  at  (202)  205-3660. 
FAX:  (202)  720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  28. 1998. 
WaUyBqrw. 

Administrator.  Rural  Utilities  Service. 
jFR  Doc.  98-2554  Filed  2-2-98:  8:45  am) . 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Procassing  Equipment 
Tactinicai  Advisory  Cbmmittaa;  Nptica 
of  Open  MaaUng 

A  meeting  of  the  Materials  Processing 
Equipment  Technical  Advisory 
Committee  will  be  held  February  18, 
1998,  9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M-2, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  materials  processing  and 
related  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Review  of  the  Wassenaar 
implementation  regulation. 

4.  Discussion  of  future  Wassenaar 
Arrangement  list  review  meetings  on 
Control  List  Category  2  (machine  tools). 


5.  Election  of  Chairman. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA  MS: 
3886C.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
at  202-482-2583. 

Dated:  January  28, 1998. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[PR  Doc.  98-2500  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-40S-«»] 

Certain  Cut-to-Langth  Cartwn  Staal 
Plata  From  Finland;  Notica  of 
Raacission  of  Antidumping  Duty 
Adfflinistrativa  Raview 

EFFECTIVE  DATE:  February  3, 1998. 
AOBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  February  3, 1998. 
SUMMARY:  On  September  25. 1997,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (62  FR  50292)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  (Carbon 
Steel  Plate)  fit>m  Finland.  This  review 
covered  the  period  August  1, 1996 
through  July  31,  1997.  This  review  has 
now  been  rescinded  as  a  result  of  the 
withdrawal  of  the  request  for  review  of 
subject  merchandise  during  the  period 
of  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Tolson  or  Linda  Ludwig, 
Group  in.  Import  Administration, 
Intwnational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW, 
Washington,  D.C  20230;  telephone 
(202)  482-2312  or  482-3833, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  2, 1997,  Dewey 
Ballantine,  on  behalf  of  petitioners  in 
this  proceeding,  requested  a  review  of 
sales  made  by  Rautaruukki  Oy 
(Rautaruukki).  On  September  17. 1997, 
Rautaruukki  filed  a  letter  certifying  to 
the  E)epartment  that  there  had  been  no 
sales  or  shipments  of  subject 
merchandise  during  the  period  of 
review  (POR).  On  September  26, 1997, 
Rautaruukki  advised  the  Department 
that  it  had  contacted  the  U.S.  Bureau  of 
the  Census  in  order  to  confirm  that  there 
were  no  entries  of  the  subject 
merchandise  into  the  United  States 
during  the  POR  despite  the  Bureau's 
report  to  the  contra^.  The  Department 
sent  a  no-shipment  inquiry  regarding 
Rautaruukki  to  U.S.  Customs  on  October 
16, 1997.  Customs  did  not  indicate  that 
there  were  any  such  entries. 

On  January  20, 1998,  Rautaruukki 
filed  a  letter  with  the  Department 
confirming  that  the  entries  of  cut-to- 
length  carbon  steel  plate  reported  in  the 
Census  Bureau  statistics  as  imports  from 
Finland  during  the  POR  were  in  error. 
On  January  21, 1998,  fwtitioners 
withdrew  their  request  for  this 
administrative  review. 

Ordinarily,  parties  have  90  days  from 
the  publication  of  the  notice  of 
initiation  of  review  in  which  to 
withdraw  a  request  for  review.  See  19 
CFR  351.213(d)(62  FR  27295,  27393, 
May  19, 1997).  We  did  not  receive 
petitioners  withdrawal  request  until 
January  21,  1998,  after  the  90-day  period 
had  elapsed.  Given  that  the  review  has 
not  progressed  substantially  and  there 
would  be  no  undue  burden  on  the 
parties  or  the  Department,  the 
Dei>artment  has  determined  that  it 
would  be  reasonable  to  grant  the  ^^ 
withdrawal  at  this  time.  See  Id. 
Therefore,  in  accordance  with  section 
353.213(d)  of  the  Department's 
regulations,  the  Department  is 
rescinding  this  administrative  review. 

This  administrative  review  is  being 
rescinded  in  accordance  with  Section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  351.213(d)(3). 

Dated:  January  28, 1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  HI. 

(PR  Doc.  98-2627  Filed  2-2-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Preliminary  Results  of  New 
Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
action:  Notice  of  preliminary  results  of 
new  shipper  antidumping  duty 
administrative  review. 

SUMMARY:  In  response  to  a  request  by 
one  manufacturer/exporter,  Panchmahal 
Steel  Ltd.  (Panchmahal),  the  IDepartment 
of  Commerce  (the  Department)  is 
conducting  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  (flanges) 
frt)m  India.  The  review  covers  sales 
during  the  period  February  1, 1996 
through  January  31. 1997. 

We  preliminarily  determine  that     ^ 
Panchmahal  sold  subject  merchandise  at 
not  less  than  normal  value  during  the 
period  of  review  (POR). 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  3,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam,  Alain  Letort,  or  John 
Kugehnan,  Office  of  AD/CVD 
Enforcement,  Group  ID — Office  8. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC  20230;  telephone:  (202) 
482-2704  (Killiam),  -4243  (Letort).  or 
-0649  (Kugelman). 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
353  (April  1997).  Although  the 
Department's  new  regulations,  codified 
at  19  CFR  part  351  (62  FR  27296— May 
19, 1997),  do  not  govern  these 
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proceedings,  citations  to  those 
regulations  are  provided,  where 
appropriate,  to  explain  current 
departmental  practice. 

Background 

The  Department  published  the 
antidumping  duty  order  on  certain 
stainless  steel  flanges  from  India  on 
February  9, 1994  (59  PR  5994). 
Panchmahal.  by  letters  dated  February 
24.  March  18,  and  April  1,  1997, 
requested  a  new  shipper  review 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  section  353.22(h)  of  the 
Department's  interim  regulations,  which 
govern  determinations  of  antidumping 
duties  for  new  shippers.  These 
provisions  state  that,  among  other 
requirements,  a  producer  or  exporter 
requesting  a  new  shipper  review  must 
include  with  its  request  the  date  on 
which  the  merchandise  was  first 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  or.  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
which  it  first  ship]}ed  the  merchandise 
for  export  to  the  United  States  (interim 
regulations,  section  353.22(h)(2)(i)). 
Panchmahal  provided  the  shipment  date 
at  the  time  of  its  request  for  review. 

On  May  2.  1997,  the  Department 
published  a  notice  of  initiation  of  this 
new  shipper  review  of  Panchmahal  (62 
PR  24088).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Act  and  section 
353.22  of  its  tnterim  regulations. 

Scope  of  the  Review 

The  products  covered  by  this  order 
are  certain  forged  stainless  steel  fianges 
both  finished  and  not  finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304,  304L.  316.  and  316L.  The  scope 
includes  five  general  types  of  fianges. 
They  are  weld  neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections:  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections:  socket  weld,  used  to 
fit  pipe  into  a  machijied  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 


convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

The  review  covers  one  Indian 
manufacturer/exporter,  Panchmahal, 
and  the  period  February  1, 1996  through 
January  31,  1997. 

Pn>duct  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  stainless  steel 
flanges  which  respondent  sold  in  the 
home  market  during  the  POR  to  be 
foreign  iike  products  for  the  purpose  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondent. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  by  the  respondent  to  tHe 
United  States  were  made  at  less  than 
normal  value,  we  compared  export  price 
(EP)  to  normal  value  (NV),  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Export  Price 

We  calculated  the  price  of  United 
States  sales  based  on  EP,  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  subject  merchandise  was  sold  to 
unaffiliated  purchasers  in  the  United 
States  prior  to  the  date  of  importation 
and  the  constructed  export  price 
methodology  was  not  indicated  by  the 
facts  of  record. 

We  calculated  EP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  movement  expenses,  which  were 
comprised  of  international  height  and 
marine  insurance:  we  also  added  duty 
drawback  to  the  starting  price. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 


United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B){i)  of  the  Act. 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade. 

We  made  adjustments  to  NV  for 
differences  in  credit  expenses.  We 
reduced  NV  by  home  market  packing 
costs  section  under  773(a)(e)(B)  and 
increased  NV  by  U.S.  pacldng  costs  in 
accordance  with  section  773(a)(6)(A)  of 
the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  diffierent  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plata,frora  South  Africa,  62  FR 
61731  (November  19, 1997). 

In  its  questionnaire  responses, 
Panchmahal  stated  that  there  were  no 
differences  in  its  selling  activities  by 
customer  categories  within  each  market. 
In  order  to  confirm  independently  the 
absence  of  separate  levels  of  trade 
within  or  between  the  U.S.  and  home 
markets,  we  examined  Panchmahal's 


questionnaire  responses  for  indications 
that  Panchmahal's  functions  as  a  seller 
differed  qualitatively  or  quantitatively 
among  customer  categories.  Where 
possible,  we  further  examined  whether 
each  selling  function  was  performed  on 
a  substantial  portion  of  sales. 

Panchmahal  sold  to  end-users  in  the 
U.S.  market.  In  the  home  market, 
Panchmahal  sold  to  local  distributors 
and  end-users.  Panchmahal  performed 
essentially  the  same  selling  functions 
for  sales  to  all  its  home-market 
customers,  as  well  as  to  U.S.  customers. 
Thus,,  our  analysis  of  the  questionnaire 
response  leads  us  to  conclude  that  sales 
within  or  between  each  market  are  not 
made  at  different  levels  of  trade. 
Accordingly,  we  preliminarily  find  that 
all  sales  in  the  home  market  and  the 
U.S.  market  were  made  at  the  same  level 
of  trade.  Therefore,  we  have  not  made 
a  level  of  trade  adjustment  because  all 
price  comparisons  are  at  the  same  level 
of  trade  and  an  adjustment  pursuant  to 
section  773(a)(7)(A)  is  not  appropriate. 


Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
frt}m  a  benchmark  by  2.25  percent.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  8915,  8918— March  6, 
1996).  The  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days.  When  we  determined  a 
fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 

Certain  Stainless  Steel  Flanges 
From  India 


Producer/manufacturer/exporter 

Weighted- 

averape 

margin 

(percent) 

Panchmahal 

0.00 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 


publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  90  days  after  the 
date  of  publication  of  this  notice. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  revfew  for  all  shipments 
of  the  subject  merchandise  entered,  or 
writhdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  respondent  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review  (except  that  no 
deposit  will  be  required  for  firms  with 
zero  or  de  minimis  margins,  i.e., 
margins  lower  than  0.5  percent):  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash" 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  prior  reviews, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate  established  in  the  LTFV 
investigation.  These  deposit 
•  requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 


subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  January  26,  1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-2626  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Prognmris  Staff,  U.S. 
Depjulment  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5.00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-105.  Applicant: 
Georgia  Institute  of  Technology, 
Institute  for  Bioengineering  and 
Bioscience,  281  Ferst  Drive,  SST/P. 
Weber  Building,  IBB,  Atlanta,  GA 
30332-0363.  fristrumenf :  CardioMed 
Flowmeter,  Model  CM4008. 
Manufacturer:  MediStim  as,  Norway. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  the  mechanism  of 
cardiac  flow  in  an  in  vitro  model  of  the 
left  ventricle.  Experiments  consist  of 
studying  the  parameters  that  influence 
the  flow  patterns  in  order  to  better 
understand  the  mechanism  of  cardiac 
flow,  so  that  the  diagnosis  of 
cardiovascular  disease  can  be  improved. 
The  research  projects  are  a  part  of  the 
scientific  training  of  graduate  and 
undergraduate  students  seeking 
advanced  degrees  (Master's  and  Ph.D. 
levels)  in  the  Cardiovascular  Fluid 
Mechanics  Laboratory.  Application 
accepted  by  Commissioner  of  Customs: 
December  24,  1997. 

Docket  Number:  97-106.  Applicant: 
University  of  Wisconsin-Madison,  750 
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University  Avenue.  Madison.  WI 
53706-1490.  Instrument:  Length 
Controller  and  Force  Transducer 
System.  Models  308B  and  403A. 
Manufacturer  Aurora  Scientific. 
Canada.  Intended  Use:  These 
instruments  will  be  used  as  part  of  an 
exf>eriinental  apparatus  to  study  muscle 
cell  hinction.  The  high  speed  length 
controller  is  used  to  introduce  very 
small,  rapid  length  perturt>ations  to  the 
cell  and  the  force  transducer  is  used  to 
measure  the  contractile  force  output  of 
the  cell.  These  experiments  will  provide 
information  on  the  contractile  process 
in  muscle  cells  and  provide  information 
on  the  effect  of  various  disease  states  on 
muscle  cell  function.  Application 
accepted  by  Commissioner  of  Customs: 
December  29.  1997. 

Docket  Number:  97-107.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division.  506 
South  Wright  Street,  207  Henry 
Administration  Building,  Urbana.  IL 
61801.  Instrument:  Near-Field  Scanning 
Optical  Microscope.  Manufacturer: 
Witec  GmbH.  Germany.  Intended  Use: 
The  instrument  will  be  used  for 
investigations  of  the  absorption 
coefficient  of  polymers,  Raman  shift  of 
biomatehals.  porosity  as  a  function  of 
electric  field  of  membranes,  the 
corrosion  in  liquid  environments  in 
aluminum  and  photo-doping 
superconductors.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Physics  499 
Thesis  Research  and  equivalent  courses 
in  Chemistry,  Materials  Science. 
Application  accepted  by  Commissioner 
of  Customs:  December  29. 1997. 
Frank  W.  Crael. 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc.  98-2629  Filed  2-2-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Fraa  Entry  of 
Sclanlific  Instrutnants 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 


Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Docket  Number:  97-099.  Applicant: 
Indiana/Purdue  University.  620  Union 
Drive.  Room  542.  Indianapolis.  IN 
46202.  Instrument:  Xenon  Flashlamp, 
Model  JML-C2.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  The  instrument  is  intended  to  be 
used  in  a  research  project  involving  the 
investigation  of  contraction  in  muscle. 
Caged-calcium  molecules  are 
introduced  into  the  muscle  fiber  and  in 
response  to  a  flash  of  UV  light,  the 
molecules  will  be  photolyzed  and  firee 
calcium  ions  will  be  released  in  a 
controlled  manner.  Application 
accepted  by  Commissioner  of  Customs: 
December  11. 1997. 

Docket  Number:  97-100.  Applicant: 
University  of  California.  San  Diego. 
Department  of  Medicine  0-931.  9500 
Gilman  [)rive.  La  JoUa.  CA  92093-0931. 
instrument:  Digital  Sleep  Recorder. 
Model  VitaPort  2.  Manufacturer: 
TEMEC  Instruments  BV,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
the  study  of  the  effects  of  microgravity 
on  the  human  body,  especially  sleep 
functions,  circadian  rhythm  changes 
and  pulmonary  function.  Application 
accepted  by  Commissioner  of  Customs: 
December  12. 1997. 

Docket  Number:  97-101.  Applicant: 
Rutgers — The  State  University  of  New 
Jersey.  Physics  Department.  P.  O.  Box 
6999,  Piscataway,  N)  08855.  Instrument: 
Automated  Thermal  Conductivity  and 
Specific  Heat  System,  Model  EMT  101. 
Manufacturer:  Termis,  Ltd.,  C.I.S. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  charge  and 
spin  states  in  correlated  materials, 
which  include  tramri  on  metal  oxides, 
rare-earth  intermetallic  compounds  and 
hybridized  narrow-gap  semiconductors. 
The  objective  of  this  study  is  to 
understand  the  thermodynamic 
properties  of  strongly  correlated 
materials.  Application  accepted  by 
Commissioner  of  Customs:  December 
12,  1997. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff 
(PR  Doc.  98-2628  Filed  2-2-98:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Natkxial  Ocaanic  and  Atmospharic 
Administration 

PJ3. 012898A] 

Pacific  Rshary  Managan>ant  Council; 
Public  Masting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Plan  Development  Team 
(CPSPDT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold 
public  meetings. 

DATES:  The  CPSPDT  meeting  will  be 
held  in  Monterey.  CA  on  Thursday. 
February  19, 1998  at  10:00  a.m  and  may 
go  into  the  evening  until  business  for 
the  day  is  completed.  The  CPSAS 
meeting  will  be  held  on  Wednesday. 
February  25  in  Long  Beach.  CA  at  10:00 
a.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed. 
A00AE8SES:  The  meeting  in  Monterey 
will  be  held  at  the  California 
Department  of  Fish  and  Game  office.  20 
Lower  Ragsdale  Drive,  Suite  100, 
Monterey.  CA.  The  meeting  in  Long 
Beach  will  be  held  at  NMFS  Southwest 
Regional  Office.  501  W.  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland.  OR  97201. 
FOft  FURTHER  INFORMATION  CONTACT:  Dr. 
Doyle  Hanan:  telephone:  (619)  546- 
7170:  or  Dr.  Larry  Jacobson;  telephone: 
(619)  546-7117. 

SUPPLEMB4TARY  INFORMATION:  The 
primary  purpose  of  the  CPSPDT  meeting 
is  to  continue  revisions  to  the  draft 
fishery  management  plan  for  coastal 
pelagic  species  for  presentation  to  the 
Council  at  its  March  meeting,  including 
analysis  of  options  for  limited  entry, 
maximum  sustainable  yield  control 
rules,  essential  fish  habitat,  and  other 
matters  related  to  the  fishery 
management  plan.  The  primary  purpose 
of  the  CPSAS  meeting  is  to  review 
dociunents  developed  by  the  CPSPDT. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Team/Subpanel  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Team/Subpanel  action  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  January  28. 1998. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  98-2597  Piled  2-2-98;  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  Cantor  Financial 
Futuras  Exchange  as  a  Contract 
Market  in  US  Treasury  Bond,  Ten- Year 
Note.  Rva-Yaar  Note  and  Two- Year 
Nota  Futuras  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contracts. 


summary:  The  Cantor  Financial  Futiu«s 
Exchange.  Inc.  ("CFFE"  or  "Exchange") 
has  applied  for  designation  as  a  contract 
market  for  the  computer-based  trading 
of  US  Treasury  bond,  ten-year  note,  five- 
year  note  and  two-year  note  fiitures 
contracts.  CFFE  has  been  formed 
pursuant  to  an  agreement  between  the 
New  York  Cotton  Exchange  ("NYCE") 
and  CFFE.  LLC  ("Cantor")  which  is 
wholly  owned  by  Cantor  Fitzgerald,  LP. 
Under  the  agreement,  CFFE  trading 
would  be  conducted  on  the  same 
trading  system  that  another  Cantor 
Fitzgerald,  LP  subsidiary.  Cantor 
Fitzgerald  Securities,  LLC,  currently 
Of)erates  as  an  interdealer-broker  in  the 
l^  Treasury  securities  market.  CFFE's 
regulatory  responsibilities  would  be 
handled  by  NYCE.  CFFE  has  not 
previously  been  approved  by  the 
Commission  as  a  contract  market  in  any 
commodity.  Accordingly,  in  addition  to 
the  terms  and  conditions  of  the 
proposed  futures  contracts,  the 
Exchange  has  submitted  to  the 
Commission  a  proposed  trade-matching 
algorithm;  proposed  rules  pertaining  to 
CFFE  governance,  disciplinary  and 
arbitration  procedures,  trading 
standards  and  recordkeeping 
requirements;  and  various  other 
materials  to  meet  the  requirements  for  a 
board  of  trade  seeking  initial 
designation  as  a  contract  market.  CFFE 
trades  would  be  cleared  and  settled  by 
a  newly-formed  clearing  organization — 


the  New  York  Board  of  Clearing.  Inc. 
("NYBOC"),  a  wholly-owned  subsidiary 
of  the  Commodity  Clearing  Corporation 
("CCC")  which  is  wholly  owned  by 
NYCE.  NYBOC  has  submitted  its 
proposed  rules  to  the  Commission  in 
conjunction  with  CFFE's  designation 
application.  Acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Division  of 
Economic  Analysis  and  the  Division  of 
Trading  and  Markets  have  determined 
to  publish  CFFE's  proposal  for  public 
conunent.  The  Divisions  believe  that 
pubUcation  of  the  proposal  for  conunent 
at  this  time  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act.  The 
Divisions  seek  comment  regarding  all 
aspects  of  CFFE's  application  and 
addressing  any  issues  commenters 
believe  the  Commission  should 
consider. 

DATES:  Comments  must  be  received  on 
or  before  April  6. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  questions  about  the 
terms  and  conditions  of  CFFE's 
proposed  futures  contracts,  please 
contact  Thomas  M.  Leahy  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Conunission,  at  Three  Lafayette  Centre. 
1155  21st  Street.  NW.  Washington.  IX 
20581;  Telephone  number:  (202)  418- 
5278;  Facsimile  number:  (202)  418- 
5527;  or  Electronic  mail: 
tleahy@cftc.gov.  With  respect  to 
questions  about  any  of  CFFE's  other 
proposed  rules  or  NYBOC's  proposed 
rules,  please  contact  David  Van  Wagner 
of  the  Division  of  Trading  and  Markets 
at  the  same  address;  Telephone  number: 
(202)  418-5481;  Facsimile  number: 
(202)  418-5536;  or  Electronic  mail: 
dvanwagner@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposal 

CFFE,  a  New  York  not-for-profit 
corporation,  has  applied  for  designation 
as  a  contract  market  for  the  computer- 
based  trading  of  US  Treasury  bond,  ten- 
year  note,  five-year  note  and  two-year 
note  futures  contracts.  CFFE  has  not 
been  approved  previously  by  the 
Commission  as  a  contract  market  in  any 
commodity.  Thus,  in  addition  to  the 
terms  and  conditions  of  the  proposed 
futures  contracts,  the  Exchange  has 
submitted,  among  other  things, 
proposed  trade-matching  algorithm 
procedures  and  rules  pertaining  to  CFFE 
governance,  disciplinary  and  arbitration 
procedures,  trading  standards  and 
recordkeeping  requirements. 


CFFE  would  be  wholly-owned  by 
CFFE  Regulatory  Services,  LLC.  Equity 
interest  in  CFFE  Regulatory  Services, 
LLC  would  be  held  entirely  by  NYCE 
(ten  percent  equity  interest)  and  NYCE's 
members  (ninety  percent  equity 
interest).  1  CFFE's  contracts  would  trade 
over  a  computer-based  trading  system 
maintained  by  Cantor  Fitzgerald 
Securities.  LLC  (the  "Cantor  System"). 
Cantor  Fitzgerald  Securities.  LLC  is  an 
interdealer-broker  in  the  US  Treasury 
securities  market  and  it  currently 
operates  the  Cantor  System  to  match 
orders  placed  with  it  by  broker-dealers 
and  other  customers.  Although  neither 
Cantor  nor  any  of  its  affiliates  would 
have  any  equity  interest  in  CFFE,  Cantor 
would  collect  a  transaction  fee  for  each 
trade  executed  at  CFFE  through  the 
Cantor  System. 

CFFE  would  be  governed  by  a 
thirteen-person  board  of  directors — 
eight  of  whom  would  be  appointed  by 
Cantor  and  five  of  whom  would  be 
appointed  by  NYCE.2  NYCE  would  be 
responsible  for  providing  all  of  CFFE's 
regulatory  services  including  its 
compliance,  surveillance,  aihitration 
and  disciplinary  programs.^ 
Accordingly,  all  CFFE  rule  changes  that 
involved  regulatory  procedures  would 
have  to  be  approved  by  NYCE's  Board 
of  Managers  in  addition  to  CFFE's 
board. 

CFFE  proposes  to  trade  each  of  its 
four  contracts  from  7:30  a.m.  to  5:30 
p.m..  New  York  time,  on  each  business 
day.  Under  the  proposal,  all  CFFE 
trading  would  be  conducted  through 
NYBOC  clearing  members  and  certain 
registered  persons  guaranteed  by 
NYBOC  clearing  members  (collectively 
referred  to  in  CFFE's  proposed  rules  as 
"authorized  traders").  Authorized 
traders  would  place  orders,  whether  for 
their  own  or  for  their  customers' 
accounts,  by  phoning  CFFE  terminal 
operators*  located  at  a  Cantor  Fitzgerald 
Securities,  LLC  facility.*  For  each  order, 
an  authorized  trader  would  be  required 


'  NYCE  would  have  the  sole  voting  interest  in 
CFFE  Regulatory  Services,  LLC. 

'  Three  of  the  eight  CFFE  directors  appointed  by 
Cantor  would  be  public  directors  who  could  not  be 
NYCE  members  or  be  employed  by  or  affiliated  with 
NYCE  or  Cantor. 

'  In  this  regard,  CFFE's  proposed  rules  would 
incorporate  by  reference  certain  NYCE  rules,  such 
as  its  rules  governing  arbitration  and  disciplinary 
procedures. 

■•  All  CFFE  terminal  operators  would  be  jointly 
employed  by  CFFE  and  Cantor.  Terminal  operators 
would  be  registered  as  government  securities 
representatives  with  the  National  Association  of 
Securities  Dealers  and  would  be  supervised  by  a 
registered  floor  broker. 

'  All  phone  conversations  between  KYCE 
authorized  traders  and  CFFE  terminal  operator* 
would  be  recorded  and  timed  by  a  Cantor  tape- 
recording  system. 
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to  provide  the  terminal  operator  with  a 
customer  or  proprietary  account 
identifier,  the  relevant  contract  and  the 
quantity  and  price.'  The  CFFE  terminal 
operator  would  promptly  enter  this 
information  into  the  Cantor  System  via 
a  terminal  keyboard. 

The  Cantor  System  would  match 
eligible  CFFE  orders  according  to  a 
trade-matching  algorithm  that  is  similar 
to  the  algorithm  that  Cantor  Fitzgerald 
Securities,  LLC  currently  uses  to  match 
orders  as  an  interdealer-broker  in  the 
government  securities  market.  Under 
the  algorithm,  the  Cantor  System  would 
post  the  best  bid  (best  offer)  available  at 
any  given  time  and  its  quantity.  Any 
inferior  bids  (offers)  that  were  posted 
earlier  would  be  removed  from  the 
Cantor  System,  while  inferior  bids 
(offers)  entered  subsequently  would  be 
rejected  by  the  Cantor  System. 
Responsive  offers  (bids)  would  be 
matched  with  the  best  bid  (best  offer)  on 
a  time-priority  basis  at  the  designated 
bid  (offer)  price.  Upon  filling  the  best 
bid's  (best  offer's)  stated  quantity,  the 
Cantor  System  would  provide  the 
authorized  trader  who  made  that  bid 
(offer)  with  the  exclusive  right  to  buy 
(sell)  all  or  part  of  the  offers  (bids) 
subsequently  posted  on  the  Cantor 
System  at  that  same  bid  (offer)  price  for 
a  pre-determined,  limited  period  of 
time.  During  this  exclusive  period,  the 
Cantor  System  would  accept  bids 
(offers)  at  the  same  price  as  the  trader's 
best  bid  (best  offer),  and  they  would  be 
matched  on  a  time-priority  basis  to  the 
extent  possible  after  the  exclusive 
period. 

Upon  the  execution  of  a  CFFE 
transaction,  the  terminal  operator  would 
provide  an  oral  confirmation  of  the 
trade  to  the  submitting  authorized  trader 
by  telephone,  and  the  authorized  trader 
would  record  the  details  of  the  trade  on 
an  order  ticket.^  Upon  execution  of  a 
trade,  the  Cantor  System  also  would 
electronically  transmit  matched-trade 
data  to  NYBOC  for  clearing  and 
settlement  purposes.  For  each  trade, 
NYBOC  would  transmit  transaction 
information  to  the  appropriate  clearing 
members  via  the  Trade  Input  Processing 
System  ("TIPS").  ■  Clearing  members 
would  be  required  to  accept  or  reject 


'Authorized  traders  aUo  would  be  required  to  fill 
out  an  order  ticket  for  each  order. 

'The  terminal  operators'  duties  would  be  limited 
to  receiving  and  inputing  orders  from  authorized 
traders  and  relaying  back  trade  conRrmations. 
Terminal  operators  could  not  maintain  any  sort  of 
order  book  or  deck,  nor  could  they  exercise  any 
discretion  over  orders. 

•NYBOC  estimates  that  CFFE  trades  would  be 
posted  on  TIPS  within  fifteen  minutes  of  their 
execution. 


each  trade  within  thirty  minutes  of  its 
posting  on  TIPS. 

The  Cantor  System  also  would 
transmit  relevant  trade  data  to  NYCE 
each  day  for  compliance  and 
surveillance  purposes. 

m.  Request  for  Comments 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  CFFE  should 
submit  their  views  and  comments  by  the 
specified  date  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington.  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521.  or  by 
electronic  mail  to  secretary^ftc.gov. 
The  Division  seeks  comment  on  all 
aspects  of  CFFE's  application  for 
designation  as  a  new  contract  market,  as 
well  as  NYBOC's  proposal  to  serve  as 
CFFE's  clearing  organization.  Reference 
should  be  made  to  the  CFFE  application 
for  designation  as  a  contract  market  in 
US  Treasury  bond,  ten-year  note,  five- 
year  note  and  two-year  note  futures 
contracts.  Copies  of  the  proposed  terms 
and  conditions  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  above  address.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  418-5100. 

Other  matenals  submitted  by  CFFE 
and  NYBOC  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  except  to 
the  extent  that  they  are  entitled  to 
confidential  treatment  pursuant  to  17 
CFR  145.5  or  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
Freedom  of  Information,  Privacy  and 
Sunshine  Act  compliance  staff  of  the 
Office  of  the  Secretariat  at  the 
Commission  headquarters  in  accordance 
with  17  CFR  145.7  and  145.8. 

Issued  in  Washington,  DC.  on  January  29, 
1998. 

John  R.  Mielke, 

Acting  Director. 

IFR  Doc.  9»-2622  Filed  2-2-98:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETINQ: 

Commodity  Futures  Trading 

Conrunission. 

TMIE  AND  DATE:  2:00  p.m.,  Thursday, 

February  12. 1998.  ^ 

PLACE:  1155  21st  St..  N.W.,  Washington, 

D.C.,  Lobby  Level  Hearing  Room. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Briefing  by  the  National  Futures 

Association 
— Quarterly  Objectives,  2nd  Quarter 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commissidn. 
(PR  Doc.  98-2705  Filed  1-30-98;  12:22  pm) 

MLUNQ  COOC  «61-ei-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  for  Health  Affairs. 

DOD. 

ACTION:  Notice. 

In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Conunents  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  fonns  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  6, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  Florida 
Atlantic  University,  Division  of 
Sponsored  Research,  777  Glades  Road. 
Boca  Raton.  Florida  33431-0991. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call 
Marilyn  A.  Ray,  RN,  Ph.D.,  Principal 
Investigator,  Florida  Atlantic  University 
at  (561)  297-2872. 

Title:  Associated  Form;  and  OMB 
Number:  Econometric  Analysis  (I.II)  of 
the  Nurse-Patient  Relationship. 

Needs  and  Uses:  The  survey 
information  of  the  nurse-patient  caring 


relationship  as  an  economic  resource 
will  be  completed  by  registered  nurses, 
people  who  have  been  patients  in 
hospitals,  and  health  care  or  nurse- 
executive  administrators.  The 
information  is  necessary  to  evaluate  the 
economic  value  of  the  nurse-patient 
caring  relationship  and  for  the  purposes 
of  adequately  allocating  tesources  in  the 
managed  care,  corporate,  and 
competitive  United  States  health  care 
system. 

Affected  Public:  Individuals  or 
household. 

Annua]  Burden  Hours:  250. 

Number  of  Respondents:  500. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  On  occasion. 
SUfVLBCfTARY  INFORMATION: 

Sammaiy  of  Infonnation  Collection 

Health  care  in  the  United  States  now 
exceeds  14%  of  the  gross  national 
product  and  for  the  society  at  large, 
health  care  has  become  too  expensive. 
Managed  health  care  is  increasingly  the 
norm  and  is  expected  to  be  operational 
nation-wide  by  the  year  2000.  Managed 
care  consists  of  fectors  relating  to  cost 
containment,  cost  efficiency  and 
management  accoimtability  outside  and 
within  health  maintenance 
organizations  and  government 
organizations.  Civilian  managed  care  is 
based  on  market  forces,  is  profit-driven 
and  responds  to  shareholder  demands. 
Profiassional  nursing  is  impncted  by  the 
economic  changes  in  the  health  care 
system.  Decisions  are  being  made  by 
outside  forces  other  than  professional 
nurses  about  the  nature  and 
management  of  patient  care. 
Increasingly,  lower  salaried,  non- 
professional assistive  personnel  are 
being  used  in  hospitals  to  care  for 
patients.  The  quality  of  patient  care  is 
seriously  affected. 

Registered  Nurses  are  committed  to 
continue  to  provide  direct,  quality  care 
to  patients.  Health  outcomes,  such  as, 
improved  physical  and  emotional  well- 
being  are  affected  by  direct, 
knowledgeable  caring  of  the  nurses. 
Overall,  with  the  continuation  of  the  use 
of  Registered  Nurses  in  direct  care  to 
patients,  costs  will  decrease  and  the 
economic  status  of  both  for  profit  and 
not-for-profit  hospitals  in  communities 
throughout  the  United  States  will 
improve.  This  survey  will  attain  results 
to  determine  degree  to  which  the  nurse- 
patient  relationship  as  an  economic 
resource  can  be  assessed  in  the 
contemporary  managed  health  care 
system.  "" 
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Dated:  January  28. 1908. 
L.M.  BjmuHi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  98-2507  Filed  2-2-98i  8:45  am) 
MLUNQ  OOOEi 


DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

Sutimlasion  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  ROTC  Scholarship 
Nomination:  AFROTC  Form  36;  OMB 
Niunber  0701-0103. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  500. 

Responses  per  Respondent:  1. 

Annual  Responses:  500. 

Average  Burden  per  Response:  42 
minutes. 

Annual  Burden  Hours:  350. 

Needs  and  Uses:  The  information 
collection  requirement  is  used  by  the 
Air  Force  to  identify  the  best-qualified 
applicants  for  the  scholarship, 
providing  for  a  "whole  person" 
evaluation.  Respondents  are  college 
students  between  the  ages  of  18  and  29 
years.  AFROTC  Form  36  collects  general 
identification  and  academic 
performance  data,  academic  aptitude, 
and  Professor  of  Aerospace  Studies 
(PAS)  evaluation  of  Air  Force  ROTC 
Scholarship  applicant's  performance 
and  potential.  It  is  used  by  AFROTC 
Scholarship  Selection  Boards  to 
determine  eUgibility  and 
comi>etitiveness  for  award  of 
scholarships  involving  expenditures  of 
Federal  funds. 

Affected  Public:  Individuals  or 
households. 
Frequency:  On  occasion. 
Respondents's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and  ' 

recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the. 
information  collection  proposal  should 


be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arhngton,  VA  22202-4302. 

Dated:  January  28, 1998. 
Patricia  L.  Toppiagt, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-2505  Filed  2-2-98;  8:45  am] 

■ILLMOCOOE  I 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Stilimission  for  OMB  Review; 
Comment  Request 

ACnON:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Indebtedness  of  Military 
Personnel — Involuntary  Allotments;  DD 
Form  2653;  OMB  Number  0704-0367. 
Type  of  Request:  Reinstatement. 
Number  of  Respondents:  8,400. 
-  Responses  per  Respondent:  1. 
Annual  Responses:  8,400. 
Average  Burden  per  Response:  30 
minutes. 
Annual  Burden  Hours:  4,200. 
Needs  and  Uses:  Title  5  U.S.C 
5220(a)(k)  directs  the  establishment  of 
provisions  for  the  involuntary  allotment 
of  the  pay  of  a  member  of  the  Unifbnned 
Services  for  indebtedness  owed  a  third 
party  as  determined  by  the  final 
judgment  of  a  court,  and  as  further 
determined  by  competent  military  or 
executive  authority  to  be  in  compliance 
with  the  Soldiers'  and  Sailors'  Qvil 
ReUef  Act  of  1940.  These  provisions 
must  also  take  into  consideration  the 
absence  of  a  member  of  the  Unifotmed 
Services  from  appearance  in  a  judicial 
proceeding  if  the  absence  results  from 
the  exigencies  of  military  duty.  The  DD 
Form  2653,  "Involuntary  Allotment 
Application,"  provides  the  DOT) 
reviewing  authority  with  the  data 
necessary  to  act  on  requests  from  the 
public  for  assistance  in  the  collection  of 
debts. 

Affected  Public:  Individuals  or 
households;  Business  or  Other  For- 
Profit. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C      ' 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
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information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DOD.  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  )efferson  Davis  Highway,  Suite 
1204,  Ariington.  VA  22202-4302. 

Dated:  January  28. 1998. 
Patrida  L.  Toppings, 
Alternate  OSD  Federal  Hegister  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  98-2506  Filed  2-2-98;  8:45  ami 
MJJNO  OOOC 


DEPARTMENT  OF  DEFENSE 

Offic*  of  th«  Secretary 

Meeting  of  ttie  Historical  Records 
Declassification  Advisory  Panel 

aOENCY:  Department  of  Defense, 
Historical  Advisory  Gommittee. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 

the  February  6. 1998.  meeting  of  the . 

Historical  Records  Declassification 
Advisory  Panel,  is  canceled.  The 
meeting  notice  was  published  in  the 
Federal  Register  January  21. 1998  (63 
FR  3096). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  iCloss.  Room  3G281,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Intelligence  4  Security).  Wfice 
of  the  Assistant  Secretary  of  Defense 
(Command,  Control,  Communications 
and  Intelligence).  6000  Defense 
Pentagon,  Washington,  DC  20301-6000, 
telephone  (703)  695-2289/2686. 

Dated:  January  28. 1998. 
Patrida  L.  Topptnga. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  98-2504  Filed  2-2-98;  8:45  am) 
iMJJNOOOOC  { 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  Infonnation 
Collection  Requeets 

AQSiCY:  Department  of  Education. 
ACnON:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Deputy  Chief  Information 
Officer.  OfHce  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  19. 1998.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
April  6,  1998. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afliairs, 
Attention:  Dan  Ghenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  file 
proposed  infonnation  collection  request 
should  be  addressed  to  Patrick ). 
Sherrill,  Department  of  Education.  7th  & 
D  Streets.  S.W.,  Room  5624,  Regional 
Office  Building  3.  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651,  or 
should  be  electronic  mailed  to  the 
internet  address  #FIRB©ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 


notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
infonnation  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick ).  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  infonnation  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  lanuary  28, 1998. 
Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer.   • 

Office  of  Educational  Research  and 
Improvement. 

Type  of  Review:  Emergency. 

Title:  Technology  Innovation 
Challenge  Grant  Program:  Professional 
Development. 

Abstract:  The  FY  1998  Technology 
Innovation  Challenge  Grant  competition 
will  focus  on  professional  development 
by  providing  support  to  consortia  that 
are  developing,  adapting,  or  expanding 
applications  of  technology  training  for 
teachers  and  other  educators  to  improve 
instruction. 

Additional  Information:  The 
Department  is  requesting  the  emergency 
clearance  because  of  an  unanticipated 
change  in  program  direction.  The  new 
direction,  received  in  October  1997 
through  Conference  Report  language 
accompanying  the  FY  1998 
appropriation,  substantially  changed  the 
focus  of  the  program.  Since  that  time. 
Department  staff  have  been  conferring 
boUi  internally  and  with  congressional 
stafi'  on  how  best  to  move  the  direction 
of  the  program  from  one  in  which  there 
is  a  broad  perspective  on  supporting  the 
best  innovative  approaches  to 
integrating  technology  in  the  schools  to 
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one  in  which  there  is  a  concerted  focus 
on  addressing  the  growing  need  for  the 
professional  development  of  teachers  in 
using  technology  to  improve 
instruction.  In  requesting  this  clearance, 
ED's  primary  concern  is  to  allow 
applicant  consortia  adequate  time  to 
prepare  strong  applications  given  the 
significant  change  in  program  focus.  In 
addition,  we  are  concerned  about 
having  suffident  time  to  organize  and 
use  a  very  strong,  but  time-consuming 
three-tier  review  process  for  evaluating 
applications  for  funding.  Requested 
approval  date  is  February  19. 1998. 

rrequency:  Armually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  350. 
Burden  Hours:  8,750. 

(PR  Doc.  98-2530  Filed  2-2-98;  8:45  am) 
■LUNQ  CODE  4(M.41^ 


DEPARTMENT  OF  EDUCATKMI 

Submlsaion  for  OMB  Revfevv; 
Comment  ReQuest 

AOBICY:  Department  of  Education 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary;  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  March  5, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Ghenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
{JDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8UPPUEMCNTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Maiiagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  infonnation 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the-coUection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  28, 1998. 
Gloria  Pu-Icbf, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Targeting  and  Resource 
Allocation  Study. 

Abstract:  This  study  will  examine 
targeting  and  resource  allocation  in 
major  federal  education  programs, 
including  Title  I.  Title  II  (Eisenhower 
Professional  Development),  Title  IV 
(Safe  and  Drug-Free  Schools  and 
Communities),  Title  VI,  and  Goals  2000. 
The  study  will  examine  how  resources 
are  allocated  among  various  strategies 
for  improving  student  achievement, 
how  the  use  of  resources  varies  across 
schools  and  districts  (e.g.,  by  school 
poverty  levels  and  size  of  allocation), 
and  changes  in  the  targeting  of  funds 
since  the  reauthorization  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA)  in  1994.  The  study  will 
examine  the  extent  to  which  funds  are 
being  used  for  strategies  highlighted  in 
Goals  2000  and  the  reauthorized 
Elementary  and  Secondary  Education 
Act,  including  professional 
development,  extended  time,  parent 
involvement,  coordinated  services,  and 
schoolwide  approaches.  The  study  will 
obtain  information  on  the  kinds  of 


expenditures,  staff,  and  activities  are 
typically  associated  with  difiierent 
strategies;  and  how  resource  allocation 
decisions  are  made.  The  study  will  also 
examine  the  amount  of  federal  funds 
retained  at  the  state  and  district  levels 
for  administrative  and  other  purposes, 
how  those  funds  are  used,  and  how 
much  of  the  funds  reach  the  school 
level. 

Additional  Information:  The  final 
report  for  this  study  is  expected  to  be 
completed  in  January  1999.  Findings 
from  this  study  will  also  be  included  in 
the  final  report  of  the  National 
Assessment  required  under  Sections 
1501(a)  and  14701(b)(1)(B)  of  the 
Elementary  and  Secondary  Education 
Act  (also  due  in  January  1999). 

Frequency:  One  time. 

Affected  Public:  State  education 
agencies,  school  districts  and  schools. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6,097. 
Burden  Hours:  6,000. 
(FR  Doc.  98-2531  Filed  2-2-98:  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  PR«S-«-000| 

Artanaaa  Oklahoma  Qaa  Corporation; 
Notice  of  Petition  for  Rate  Approval 

January  28. 1998. 

Take  notice  that  on  January  16. 1998. 
Aricansas  Oklahoma  Cias  Corporation 
(AOG)  filed  pursuant  to  SecticMU 
284.224(e)(1)  and  284.123(b)(2)  of  the 
Commission's  regulations,  and  pursuant 
to  the  Commission's  order,  issued  July 
18. 1995  in  Docket  No.  PR95-4-000,  a 
petition  for  approval  to  maintain  its 
existing  maximum  rate  of  $0.2329  per 
MMBtu,  plus  2.766  percent  for  company 
use  and  lost  and  unaccounted  for  gas, 
applicable  to  all  of  AOG's  existing  and 
future  transportation  services  provided 
under  its  Order  No.  63  blanket 
certificate,  as.  more  fully  described  in 
the  petition  filed  herewith,  and  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  rate  will  be 
applicable  to  the  transportation  of 
natural  gas  under  section  311(a)(2)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

AOG  states  it  is  not  proposing  to 
change  the  rates  actually  being  charged 
in  its  existing  Order  No.  63  blanket 
certificate  transportation  arranfiements. 
Rather,  AOG  states  that  it  is  omy 
seeking  to  maintain  the  existing  ceiling 
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rate  up  to  which  AOG  and  its 
transportation  customers  may  agree 
upon  in  any  future  negotiations. 

Pursuant  to  section  284.123(b)(2)(ii).    ' 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  persons  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  motions  or  protests 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  February  12, 
1998.  Copies  of  the  petition  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LJBwood  A.  WalsMi  Jr., 
Acting  Secretary. 

(FR  Doc.  M-2S45  Filed  2-2-98;  8:45  am] 
•LftMaooM  anr-et-M 


DEPARTMENT  OF  EHERQY 
FMtorai  Energy  Regulatory 


CDedHt  Ma  nP97-406-000I 

CNQ  Tranamtealon  CorpofHon;  Notic* 
oi  ■nornwi  wnMnwni  vuiiieieiii<v 

lanuary  28, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday, 
February  12,  1998,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington,  IX!,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above- referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
leoeive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
William  J.  Collins  at  (202)  208-0248  or 
David  R.  Cain  at  (202)  208-0917. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-2548  Filed  2-2-98;  8:45  am] 

BIUJNQ  OOOC  t717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9e-1238-000] 

Conaolidaled  Edison  Company  of  New 
York,  Inc.;  Notice  of  Filing 

January  28. 1998. 

Take  notice  that  on  January  8, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  123,  a  facilities  agreement 
with  Central  Hudson  Gas  and  Electric 
Corporation  (CH).  The  Supplement 
provides  for  an  increase  in  the  monthly 
carrying  charges. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CH. 

Any  f>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  98-2543  Filed  2-2-98;  8:45  am] 
MUMQ  cooc  tnr-ai-M 


DPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP98-117-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  28. 1998. 

Take  notice  that  on  January  23, 1998, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing,  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
Nos.  1-A  and  1-B  and  Second  Revised 
Volume  Nos.  1-C  and  1-D,  the 
following  tariff  sheets  to  become 
effective  March  1. 1998. 

Third  Revised  Volume  No.  1-A 

Second  Revised  Sheet  No.  3 
Second  Revised  Sheet  No.  4-A 
Second  Revised  Sheet  No.  4-B 
Second  Revised  Sheet  No.  4-C 
Fifth  Revised  Sheet  No.  4-D 
Second  Revised  Sheet  No.  4-E 
Second  Revised  Sheet  No.  4-F 

Hiird  Revised  Vohune  No.  1-B 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  24 
No.  68 
No.  69 
No.  70 
No.  71 
No.  79 
No.  80 
No.  81 
No.  82 
No.  85 
No.  86 


First  Revised  Volume  No.  1-C 

Tenth  Revised  Sheet  No.  4 

First  Revised  Volume  No.  1-D 

First  Revised  Sheet  No.  21 

First  Revised  Sheet  No.  66  ^ 

First  Revised  Sheet  No.  67 

First  Revised  Sheet  No.  68 

First  Revised  Sheet  No.  70 

First  Revised  Sheet  No.  71 

KNI  states  that  such  revised  tariff 
sheets  reflects  proposed  changes  in  rates 
and  as  well  as  changes  to  miscellaneous 
tariff  provisions  related  to  natural  gas 
services  performed  by  KNI. 

KNI  is  filing  the  revised  tariff  sheets 
to  reflect  adjustments  to  its  rates 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  (NGA).  and  to  reflect  miscellaneous 
changes  to  its  tariff  provisions. 
Specifically,  the  proposed  general  rate 
filing  would  increase  KNI's  revenues 
from  jurisdictional  transportation  and 
storage  services  by  approximately  $30.2 
million,  based  on  the  twelve  month 
period  ended  October  31, 1997,  as 
adjusted,  compared  with  existing  rates. 

KNI  states  that  the  proposed 
adjustments  to  rates  are  attributable 
primarily  to  an  increase  in  its  cost  of 


service  resulting  fit)m  increased  rate 
base  as  a  result  of  additional  plant 
investment.  Increase  in  rate  base  related 
expenses,  such  as  depreciation,  retirni 
on  income  taxes  and  other  taxes  are 
reflected  in  the  proposed  cost  of  service, 
as  well  as  increased  operations  and 
maintenance  expenses. 

In  addition  to  reflecting  the  revised 
cost  of  service,  KNI  states  that  its 
proposed  rates  have  been  developed 
using  billing  determinants  and 
throughput  levels  that  will  allow  KN  to 
collect  revenues  that  are  equal  to  the 
proposed  cost  of  service  for  performing 
transportation  and  storage  services. 

KNI  has  served  copies  of  this  filing 
upon  all  jurisdictional  customers, 
interested  State  Commissions,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK»me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2549  Filed  2-2-98;  8:45  am] 
8IUJNG  CODE  srir-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dodwt  No.  RPt6-199-011] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Refund  Report 

January  28. 1998. 

Take  notice  that  on  January  16. 1998. 
Mississippi  River  Transmission 
Corporation  (MRT)  filed  its  report  of 
refimds  in  the  above  referenced  docket 
for  the  period  October  1. 1996  through 
June  30. 1997. 

MRT  states  that  a  December  20. 1997. 
it  distributed,  to  eligible  Consenting 
Parties  refunds  covering  the  p)eriod 
October  1, 1996  through  June  30,  1997, 
including  interest  calculated  in 
accordance  with  Section  154.501(d)  of 


the  Commission's  Regulations,  18  CFR 
154.501(d).  MRT  also  states  that  these 
refunds  reflect  the  difference,  including 
interest,  between  the  total  payments 
actually  made  to  MRT  each  firm  and 
interruptible  customer  that  is  a 
Consenting  Party  and  the  Period  I 
Settlement  Rates  established  pursuant  to 
the  Settlement  dated  July  25.  1997. 

MRT  states  that  a  copy  of  this  report 
is  being  mailed  to  each  of  its  affected 
customers  and  the  state  commissions  of 
Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  RQles  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  4. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2547  Filed  2-2-98;  8:45  am] 
BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-678-001  and  ER97-«8a- 
001] 

New  England  Power  Company;  Notice 
of  Rling 

January  28, 1998. 

Take  notice  that  on  December  24, 
1997,  New  England  Power  Company 
submits  for  filing  revised  pages  to  the 
Stipulations  and  Agreements  filed  in 
these  consolidated  dockets,  as  well  as 
its  proposed  accounting  for  stranded 
costs  and  related  revenues  in 
compliance  with  the  Commission's 
November  26, 1997,  letter  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice «nd  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  10. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commisson  and  are  available  for  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  98-2540  Fil^d  2-2-98;  8:45  am] 

BILUNG  COOE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER95-1 688-005;  ER96-496- 
005] 

Northeast  Utilities  Service  Company; 
Notice  of  Filing 

January  28, 1998. 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on* 
November  28,  1997,  tendered  for  filing 
a  compliance  refund  report  in 
compliance  with  the  Commission's 
directive  in  an  October  7, 1997,  letter 
order  in  the  captioned  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  6, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwrood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-2539  Filed  2-2-98;  8:45  am] 
BiUMO  CODE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclcat  No.  ER98-1 11 4-4)00] 
PP&L,  Inc.;  Notice  of  Filing 

January  28, 1998. 

Take  notice  that  on  January  9, 1998, 
PP&L,  Inc.,  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protest  should  be  filed  on  or  before 
February  10.  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LJBwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  9»-2542  Filed  2-2-98;  8:45  am] 
MJJNO  OOOC  •717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cormnission 

[Dockat  No.  ER97-4«63-000] 

Public  Service  Company  of  New 
Mexico;  Notice  of  Filing 

January  28, 1998. 

Take  notice  that  on  December  19, 
1997,  Tucson  Electric  Company  (TEP), 
on  iMhalf  of  itself  and  Public  Service 
Comfwny  of  New  Mexico  (PNM), 
tendered  for  filing  the  Amended 
Interconnection  Agreement  between 
Public  Service  Company  of  New  Mexico 
and  Tucson  Electric  Power  Company. 
The  Amended  Agreement  provides  for 
the  interconnected  operation  of  the 
transmission  systems  of  PNM  and  TEP 
and  allows  for  the  sharing  of 
contingency  reserves  for  emergencies 
between  TEP  and  PNM. 

The  parties  have  requested  waiver  of 
notice  to  permit  the  Arnended 
Agreement  to  become  effective  as  of 
December  20,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  6,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  Hhng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lin«yood  A.  Wataon.  Jr.. 

Acting  Secretary. 

[PR  doc.  98-2541  Filed  2-2-98:  8:45  ami 

SMJJNO  OOOE  fri7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-1 82-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Requeat  Under  Blanltet 
Autt)orlzation 


January  28, 1998. 

Take  notice  that  on  January  13, 1998, 
Tennessee  Gas  Pipeline  Comjaany 
(Tennessee),  Post  Office  Box  2511, 
Houston,  Texas  77252,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP98-1 82-000  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  delivery  point  in  Worcester 
County,  Massachusetts,  under 
Tennessee's  blanket  certificates  issued 
in  Docket  Nos.  CP82-4 13-000  and 
CP82-1 15-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  insf)ection. 

Tennessee  proposes  to  construct  and 
operate  a  delivery  point  on  its  system 
for  Millennium  Power  Partners,  L.P. 
(Millennium)  in  Worcester  County. 
Tennessee  states  that  it  would  install, 
own,  operate,  and  maintain  two  eight- 
inch  hot  taps:  approximately  100  feet  of 
10-inch  diameter  interconnecting  pipe 
between  the  tap  and  the  meter; 
measurement  facilities;  electronic  gas 
measurement  equipment:  flow  control 
devices;  a  chromatograph; 
communications  equipment;  and 
approximately  2,000  feet  of  10-inch 
diameter  lateral  piping  downstream  of 
the  meter.  Tennessee  also  proposes  to 
perform  site  preparation  and 
improvements,  install  an  all-weather 
access  road,  and  provide  electrical  and 
telephone  service.  Tennessee  states  that 
Millennium  would  reimburse  Tennessee 
for  the  estimated  $831,600  in 
construction  cost  for  the  proposed 
facilities. 

Termessee  states  that  it  would  deliver 
up  to  60.000  dekatherms  of  natural  gas 
per  day  to  Millennium  at  the  proposed 
delivery  point.  Tennessee  that  it  would 
transport  gas  on  an  interruptible  basis 
pursuant  to  Rate  Schedule  IT  of 


Tennessee's  FERC  Gas  Tariff  or  on  a 
firm  basis  through  other  third-party 
transportation  agreements  with  existing 
Tennessee  shippers.  Tennessee  further 
states  that  the  natiual  gas  voliunes  it 
would  deliver  to  Millennium  after  the 
construction  of  the  proposed  delivery 
point  would  not  exceed  the  total 
volumes  authorize<y>rior  to  this 
request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Comniission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  piu^uant 
to  Section  7  of  the  NGA. 
Linwood  A.  Walton.  Jr.. 
Acting  Secretary. 
IFR  Doc.  98-2538  Filed  2-2-98:  8:45  am) 

BNJJNQ  OOOC  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunisslon 

[Docket  Nos.  RP«»-e4-003.  RPOft-292-002 
and  RP98-1 4-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Technical  Conference 

January  28, 1998. 

The  above  referenced  dockets  relate  to 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  Annual  Cashout  Reports. 
Parties  have  filed  comments  raising 
concerns  with  the  reports.  In  order  to 
resolve  the  issues  in  these  proceedings, 
the  Commission  Staff  is  convening  a 
Technical  Conference  among  the 
interested  parties. 

Take  notice  that  the  conference  will 
be  held  on  Thursday,  February  26, 1998, 
beginning  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

Tennessee  and  interested  parties 
should  be  prepared  to  discuss  in  detail 
the  cashout  rei>orts  and  address  the 
specific  concerns  raised  by  the  parties 
in  these  proceedings.  Such  discussion 
should  address  what  elements  of  system 
inventory  should  be  utilized  in  the 
calculation  of  the  cashout  reports  and 


provide  support  for  the  specific  levels 
included  in  the  reports.  In  addition, 
Tennessee  should  be  prepared  to 
explain  the  reasons  for  the  delay  in 
filing  its  reports  and  the  basis  for  the 
out-of-period  adjustments  to  its  1994 
and  1995  reports. 
Linwood  A.  Wation.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2546  Filed  2-2-98;  8:45  am] 
MUMQ  OOOE  cnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notica  of  Environmental  Compliance 
and  Applicant  EnvlrorHnental  Report 
Preparation  Training  Coursea 

January  28, 1998. 

The  Office  of  PipeUne  Regulation 
(OPR)  staff  will  conduct  two  sessions  of 
its  Enviroiunental  Compliance  Training 
Course  and  the  Environmental  Report 
Training  Course  in  March  and  May  of 
this  year. 

These  courses  are  a  result  of  the 
positive  response  to  our  outreach 
training  courses  held  since  1992.  We 
encourage  interested  organizations  and 
the  pubUc  to  take  advantage  of  the 
courses  to  gain  an  understanding  of  the 
requirements  and  objectives  of  the 
Commission  in  ensuring  compliance 
with  all  environmental  certificate 
conditions  and  meeting  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
laws  and  regulations.  We  also  encourage 
feedback,  either  at  the  courses  or  in 
reply  to  this  notice,  on  how  we  can 
improve  the  coiuses. 

Environmental  Report  Preparation 
Course 

The  Environmental  Report 
Preparation  Coiuse  presentation  and  the 
manual  focus  primarily  on  Section  7 
filings.  However,  the  course  manual  will 
address  the  following  topics: 

A.  The  types  of  projects  that  require 

environmental  filings. 

1.  Natural  Gas  Act  section  7 

2.  Natural  Gas  Policy  Act  filings 

3.  Section  2.55  replacements 

B.  The  filings  required  for  each  type  of 

project. 

C.  Information  to  include  in  each  filing. 

D.  Potential  time  saving  procedures. 

1.  Applicant-prepared  DEA 

2.  Third-party  EA  or  EIS 

The  staff  intends  the  manual  to  be  a 
sourcebook  for  preparing  environmental 
filings  under  section  7  of  the  Natural 
Gas  Act. 

If  you  have  sjjecific  questions  related 
to  the  subject  matter  of  this  course,  or 


if  you  would  like  the  course  to  address 
a  particular  item,  please  call  Mr.  John 
Leiss  at  (202)  208-1106. 

This  one-day  Environmental  Report 
Preparation  Course  will  be  held  on  the 
dates  and  at  the  locations  shown  below. 
Attendees  must  call  the  number  fisted 
for  the  hotel  by  the  reservation  deadline 
and  identify  themselves  as  Federal 
Energy  Regulatory  Commission  seminar 
attendees  to  receive  the  discounted 
group  rate. 
Session:  March  24 
Location:  Sheraton  North,  Shore  Inn. 

933  Skokie  Blvd..  Northbrook,  Illinois 

60062. 1-800-325-3535.  (847)  498- 

6500 
Reservations  by:  March  2 
May  12 
Crown  Plaza.  4255  South  Paradise  Road, 

Las  Vegas,  Nevada  89109 
1-800-HOLIDAY.  (702)  369-4400,  April 

11 

Environmental  Compliance  Training 
Course 

The  two-day  Envirorunental 
Compliance  Training  Course  will 
include  the  following  topics: 

A.  Post-certificate  clearance  filings. 

B.  Environmental  inspection  as  it  relates 

to: 

1.  Right-of-way  preparation; 

2.  Temporary  erosion  control; 

3.  Cultural  resoim:es: 

4.  Waterbody  crossings; 

5.  Wetland  construction; 

6.  Residential  area  construction; 

7.  Right-of-way  restoration;  and 

8.  Techniques  for  environmental 
compliance. 

The  Environmental  Compliance 
Training  Course  will  be  held  on  the 
dates  and  at  the  locations  shovra  below. 
Attendees  must  call  the  numbers  listed 
for  the  hotels  by  the  reservation 
deadline  and  identify  themselves  as 
FERC  seminar  attendees  to  receive  the 
discounted  group  rate. 
Session:  March  25-26 
Location:  Sheraton  North,  Shore  Inn, 

933  Skokie  Blvd.,  Northbrook.  Illinois 

60062,  1-80O-325-3535.  (847)  498- 

6500 
Reservations  by:  March  2 
May  13-14 
Crown  Plaza.  4255  South  Paradise  Road, 

Las  Vegas.  Nevada  89109 
1-600-HOLIDAY,  (702)  369-4400.  April 

Pre-Registration 

The  OPR  staff  and  Foster  Wheeler 
Environmental  Corporation,  the 
Commission's  environmental  support 
contractor  for  natural  gas  projects,  will 
conduct  the  training.  There  is  no  fee  for 
the  courses,  but  you  must  pre-register 
because  space  is  limited. 


If  you  would  like  to  attend  either  of 
these  courses,  please  call  the  telephone 
number  listed  below  to  obtain  a  pre- 
registration  form.' 

Note:  If  you  plan  to  attend  both  the 
environmental  report  preparation  session  and 
the  subsequent  environmental  compliance 
training  session,  you  must  pre-register 
separately  for  each  (only  one  form  is  needed 
per  location).  Attendance  will  be  limited  to 
the  first  150  people  to  pre-register  in  each 
course.  Call  or  FAX  requests  for  pre- 
registration  forms  to:  Ms.  Donna  Connor,  c/ 
o  Foster  Wheeler  Environmental  Corporation, 
470  Atlantic  Avenue.  Boston.  MA  02210, 
Telephone  or  FAX  (Menu  driven):  (508)  384- 
1424. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course(s). 

Additional  training  may  be  offered  in 
the  future.  Please  indicate  whether  you 
would  like  these  courses  to  be  offered 
again,  or  if  you  are  interested  in  any 
other  courses  with  different  topics  or 
audiences.  Please  indicate  your 
preferences  for  location  and  time  of 
year.  Suggestions  on  format  are 
welcome. 

Linwood  A.  Watson,  Jr.,  '~- 

Acting  Secretary. 

[FR  Doc.  98-2536  Filed  2-2-98;  8:45  am] 
BHjjNQ  OOOE  crir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  cpoa-eo-ooo] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Envirormtentai  Aasaasment  for  ttte 
Propoaed  DLP  DIghton  Project  and 
Requeat  for  Comments  on 
Environmental  Issues 

January  28, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  1.5  miles  of  12-inch- 
diameter  loop,  horsepower 
modifications  at  two  existing 
compressor  stations,  a  new  meter 
station,  and  appurtenant  facilities, 
proposed  in  the  DLP  Dighton  Project.* 


'  The  pre-registration  forms  referenced  in  this 
notice  are  not  being  printed  in  the  Federal  Kaptttr. 
Copies  of  the  forma  ware  sent  to  those  receiving  this 
notice  in  the  mail. 

'  Algonquin  Gas  Transmission  Company's 
application  was  flled  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Cominisaion's  regulations. 
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This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Propoaed  Protect 

Algonquin  Gas  Transmission 
Company  (Algonquin)  pro|X)ses  to 
expand  the  capacity  of  its  facilities  to 
transport  an  additional  33.000 
dekatherms  p«r  day  of  natural  gas  to  the 
approved  Dighton  Power  Associates 
Limited  Partnership  (DIP)  power  plant. 
Algonquin  seeks  authority  to  construct 
and  operate: 

•  1.5  miles  of  12-inch-diameter  loop 
in  the  towns  of  Norwich  and  Montville. 
Connecticut: 

•  Upgrade  two  compressor  units  at  its 
Southeast  Compressor  Station  from 
4.250  horsepower  (hp)  to  4,700  hp  each 
in  Putnam  County.  New  York; 

•  Upgrade  two  compressor  units  at  its 
Burrillville  Compression  Station  from 
5.500  hp  to  5.700  hp  each  in  Providence 
County.  Rhode  Island; 

•  A  new  Dighton  Meter  Station  and 
appurtenances  at  the  approved  DLP 
power  plant  in  Dighton.  Massachusetts; 

•  New  tap  valves  on  its  G-1  Line  and 
G-l  Loop  and  40  feet  of  8-inch-diameter 
connecting  pipeline  between  the  new 
valves  and  proposed  Dighton  Meter 
Station:  and 

•  Modifications  to  its  existing  Salem 
Turnpike  and  Montville  Meter  Stations 
in  Norwich  and  Montville,  Connecticut, 
respectively. 

DLP  is  currently  constructing  a  170 
megawatt  power  plant  and 
appurtenances  in  Dighton.  The  Dighton 
Meter  Station  and  appurtenances  would 
be  constructed  within  the  non 
jurisdictional  power  plant  site. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirvments  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  14.3  acres  of  land 
(including  5.5  acres  of  existing  pipeline 
right-of-way).  Following  construction, 
about  3.4  acres  would  be  maintained  as 
new  permanent  pipeline  right-of-way. 
The  remaining  5.4  acres  of  land  would 
be  restored  and  allowed  to  revert  to  its 
former  use. 


>Th«  appendioM  raferanced  in  thi»  notice  are  not 
baing  prinlad  in  the  Fadaral  Ragialar  Copies  ara 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  SSS  First  Street. 
N.E.,  Washington.  DC.  20426.  or  call  (202)  20»- 
1371.  Copies  of  the  appendices  were  sent  to  all 
thoee  receiving  this  notice  in  the  mail 


TheEAProceu 

The  national  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Conveniences  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 
e  Geology  and  soils, 
e  Water  resources,  fisheries,  and 
wetlands, 
e  Vegetation  and  wildlife, 
e  Endangered  and  threatened  species, 
e  Public  safety, 
e  Land  use. 
e  Cultural  resources, 
e  Air  quality  and  noise, 
e  Hazardous  waste. 
We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commissions  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 


Algonquin.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis, 

e  Potential  effect  on  Trading  Cove 
Brook  and  Stony  Brook  during  crossing 
by  the  dry-ditch  method. 

e  The  permanent  conversion  of  about 

0.25  acre  of  wooded  wetland  to  open 
wetland. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impact  of  the 
nonjurisdictional  facility.  We  will 
briefly  describe  its  location  and  status  in 
theEA. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  enviroiunental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

e  Send  two  copies  of  your  letter  to: 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E..  Room 
lA,  Washington.  DC  20426; 

e  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 

11.2; 
•  Reference  Docket  No.  CP98-99- 

000; and 

e  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  2, 1998. 

If  you  are  interested  in  obtaining 
procedural  information  please  write  to 
the  Secretary'  of  the  Commission. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385,214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
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have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 
Liadwood  A.  Wateon,  Jr.. 
Acting  Secretary. 

[FR  Doc,  98-2537  Filed  2-2-98;  8:45  am) 
iNjjNQ  OOK  srir-oi-M 

DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
ConMiNssion 

[Pro|aetNa31«S-«68] 

Saylea  Hydro  Associates;  Notice  of 
AvailabUKy  of  Final  Environmental 

January  28, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486, 
52  F.R.  47897).  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  application  to  surrender  the  license 
for  the  Sayles  Flat  Hydroelectric  Project. 
No.  3195-068.  The  Sayles  Flat  Project  is 
located  on  the  South  Fork  American 
River  in  El  Dorado  County,  California.  A 
Final  Environmental  Assessment  (FEA), 
was  prepared  for  the  surrender  request. 
The  FEA  finds  that  approving  the 
surrender  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  in  the 
Public  Reference  Branch,  Room  2A,  of 
the  Commission's  offices  at  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 
For  further  information,  please  contact 
the  project  manager.  Ms.  Rebecca 
Martin,  at  (202)  219-2650. 
LibwomI  a.  WataoB,  Jr., 
Acting  Secretary. 

[FR  Doc  98-2544  Filed  2-2-98;  8:45  am] 
ooKsnr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadsral  Energy  Regulatory 
Commission 

NodGia  of  Public  Outreach  Meeting 
(CtMrtotta.  North  Carolina) 

January  28, 1998. 

The  Office  of  Hydropower  Licensing 
will  bold  a  public  Outreach  Meeting  in 
Charlotte.  North  Carolina  on  Tuesday, 
February  24. 1998.  The  Outreach 


Meeting  is  scheduled  to  start  at  9:00 
a.m.  and  finish  at  5:00  p.m. 

The  purpose  of  the  Outreach  program 
is  to  familiarize  federal,  state,  and  other 
government  agencies.  Indian  tribes, 
nongovernmental  (Hganizations. 
licensees,  and  other  interested  parties 
with  the  Commission's  hydropower 
licensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing, 
licensing,  and  post-licensing  procedures 
for  hydroelectric  projects  in  North 
Carolina  and  South  Carolina  whose 
licenses  expire  between  calendar  years 
2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is:  The  Westin.  Charlotte,  222  East  Third 
Street,  Charlotte.  NC  28202,  (704)  377- 
1500.  (704)  358-4890  'fax. 

If  you  plan  to  attend,  notify  Ron 
McKitrick.  Eastern  Outreach 
Coordinator,  fax:  202-219-2152; 
telephone:  202-219-2783. 
Linwood  A.  Watawi,  Jr., 
Acting  Secretary. 
[FR  Doc,  98-2535  Filed  2-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6967-q 

AgerKy  Information  Collection 
Activitias:  Submission  for  0MB 
Review;  Comment  Raqueet;  Reporting 
and  Recordkeaping  Raquiremants 
Under  the  Parlluorocompound  (PFC) 
Emission  Reduction  Partnership  for 
the  SamlcorKluctor  Industry  EPA  ICR 
No.  1823.01 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKlM'Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
Reporting  and  Recordkeeping 
Requirements  Under  the 
Perfluorocompound  (PFC)  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry  EPA  ICR  No. 
1823.01.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  5, 1998. 


ran  FURTHER  INFORMATION  OR  A  CO^ 
CALL:  Sandy  Farmer  at  EPA  by  phone  at 
(202)  260-2740,  by  email  at 
fanner.sandydepamail.epa.gov,  or 
download  o^  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1823.01. 

SUPPLGMBITARY  INFORMATION: 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  the 
Perfluorocompound  (PFC)  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry  (OMB  Control 
No.  2060-NEW;  EPA  ICR  No.  1823.01). 
This  is  a  new  collection. 

Abstract:  In  April  1993,  President 
Clinton  issued  the  Climate  Change 
Action  Plan,  which  establishes  the 
nation's  commitment  to  retiuning  U.S. 
greenhouse  gas  emissions  to  their  1990 
levels  by  the  year  2000.  EPA's  PFC 
Emission  Reduction  Partnership  for  the 
Semiconductor  Industry  is  an  important 
voluntary  program  contributing  to  the 
overall  reduction  in  greenhouse  gas 
emissions.  The  PFC  Emission  Reduction 
Partnership  for  the  Semiconductor 
Industry,  along  with  ENERGY  STAR 
Buildings,  Green  Lights.  ENERGY  STAR 
Computers,  and  other  EPA  Programs  is 
a  voluntary  program  aimed  at 
preventing  pollution  rather  than 
controlling  it  after  its  creation.  These 
programs  focus  on  reducing  greenhouse 
gas  emissions. 

EPA  has  developed  this  ICR  to  obtain 
authorization  to  collect  information 
from  Companies  participating  in  the 
PFC  Emission  Reduction  Partnership. 
By  participating  in  the  program,  a 
Company  agrees  to  endeavor  to  reduce 
PFC  emissions.  In  the  Partnership,  a 
company  will  prepare  an  annual  report 
to  be  submitted  to  a  designated  law  firm 
that  provides  an  overall  estimate  of  PFC 
emissions,  and  a  normalized  PFC 
emission  rate  for  its  U.S.  facilities. 
Information  on  Company-specific  PFC 
emissions  is  aggregated  into  an 
industry-wide  annual  report,  and  used 
in  combination  with  information  on 
Companies'  normalized  rates  of  PFC 
emissions  (submitted  on  a  blind  basis) 
to  evaluate  the  overall  PFC  emission 
reductions  achieved  by  the  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  9/2/97 
(62  FR  46264);  1  comment  was  received. 
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Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  coilection  of  information  is 
estimated  to  average  570  hours  per 
response.  Burden  means  the  total  time, 
eff^ort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Semi- 
conductor manufacturing  companies. 

Estimated  Number  of  Respondents: 
30. 
Frequency  of  Response:  l/year. 

Estimated  Total  Annua]  Hour  Burden: 
17.100  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $539,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1823.01  and 
OMB  Control  No.  2060-NEW  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street.  SW,  Washington,  DC  20460. 

and 

OfHce  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW. 
Washington.  DC  20503. 

Dated:  lanuary  27.  1998. 

Richard  T.  Weatlund. 

Acting  Director,  Regulatory  Information 
Division. 

IFR  Doc  9»-2489  Filed  2-2-98:  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6S67-0] 

Toxic  CiMmicals;  TSCA  inventory 
Update:  Submisaion  of  ICR  No.  1011.04 
to  OMB;  Agency  Information  Collection 
Activities 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Submission  to  OMB. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Partial  Updating  of  TSCA 
Inventory  Data  Base,  Production  and 
Site  Reports  (EPA  ICR  No.  1011.04; 
OMB  Control  No.  2070-0070]  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR, 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
reinstate  for  3  years  the  previous 
approval  for  this  ICR.  This  ICR  was  last 
approved  on  May  27, 1993,  and  that 
approval  expired  on  May  31, 1995.  A 
Federal  Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  August  19, 1997  (62  FR 
44125).  EPA  received  comments  from 
the  Chemical  Specialties  Manufacturers 
Association  (CSMA)  on  this  ICR  during 
the  comment  i>eriod.  These  comments 
are  addressed  in  an  attachment  to  the 
ICR. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Sandy  Farmer  at  EPA  by 
phone  on  (202)  260-2740,  by  e-mail: 
"farmer.sandy@epamail.epa.gov,"  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1011.04. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1011.04  and  OMB  ConUt)l 
No.  2070-0070.  to  the  following 
addresses: 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  Regulatory 
Information  Division  (Mailcode:  2137) 
401  M  Street,  S.W.,  Washington.  DC 
20460. 
And  to: 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk 


Officer  for  EPA,  725  17th  Street,  N.W., 

Washington.  DC  20503. 
SUPPI.EMENTARY  INFORMATION! 

Review  Requested:  This  is  a  request  to 
reinstate  a  previously  approved 
information  collection  activity,  which 
occurs  only  every  four  years,  pursuant 
to  5  CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  1011.04; 
OMB  Control  No.  2070-0070. 

Current  Expiration  Date:  The  approval 
for  this  ICR  expired  on  May  31, 1995. 

Tit/e;  Partial  Updating  of  TSCA 
Inventory  Data  Base,  Production  and 
Site  Reports. 

Abstract:  Section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  compile  and  keep  current  a 
complete  list  of  chemical  substances 
manufactured  or  processed  in  the 
United  States.  EPA  updates  this 
inventory  of  chemicals  every  four  years 
by  requiring  manufacturers,  processors 
land  importers  to  provide  production 
volume,  plant  site  information  and  site- 
limited  status  information.  This 
information  allows  EPA  to  identify  what 
chemicals  are  or  are  not  currently  in 
commerce  and  to  take  appropriate 
regulatory  action  as  necessary.  EPA  also 
uses  the  information  for  screening 
chemicals  for  risks  to  human  health  or 
the  environment,  for  priority-setting 
efforts,  and  for  exposure  estimates. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  710). 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  11.5 
hours  per  response  for  an  estimated 
3.000  respondents  making  one  or  more 
submissions  of  information.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  these 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  persons  who  manufacture. 
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process  or  import  chemical  substances 
in  the  United  States. 

Estimated  No.  of  Respondents:  3,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  34,500  hours. 

Frequency  of  Collection:  On  occasion. 

Changes  in  Burden  Estimates:  Since 
this  is  a  reinstatement  of  a  previously 
approved  ICR  for  which  OMB  clearance 
has  expired,  the  total  burden  for  this 
activity.  34,500  hours,  may  be 
consideied  to  be  an  increase  in  the  total 
ICR  burden  currently  approved  by  OMB. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  January  27, 1998. 

IkhardT.Wesdimd. 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc  98-2490  Filed  2-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400124;  FRL-6769-q 

PutoHc  MaeOnga  on  the  Toxics  Reiaaae 
Invanlofy  naporting  Form 

AQBICY:  Envirmunental  Protection 

Agency  (EPA)." 

ACTKM:  Notice  of  public  meetings. 


t:  EPA  will  hold  approximately 
nine  public  meetings  to  solicit 
comments  relating  to  the  Toxics  Release 
Inventory  (TRI)  reporting  form,  the 
Form  R.  The  purpose  of  the  meetings  is 
to  obtain  comments  from  stakeholders 
on  wra3rs  to  improve  the  type  of  right-to- 
know  information  available  to 
communities  and  to  help  streamline 
right-to-know  reporting  to  ease  the 
paperwork  burden  for  businesses 
a^cted  by  the  requirements.  Since  the 
Agency  is  looking  for  ways  to  help 
reduce  the  reporting  burden,  these 
meetings  will  also  provide  an 
opportunity  for  affected  entities  to 
participate  in  the  development  of  a  rule 
clarifying  the  Pollution  Prevention  Act 
reporting  requirements  currently 
contained  in  Section  8  of  the  Form  R. 
In  particular,  the  Agency  is  interested  in 
comments  and  suggestions  regarding  the 
burden  of  Section  8  reporting  on  small 
entities.  The  first  three  of  these  public 
meetings  were  held  in  NovembOT  1997. 
This  notice  announces  two  upcoming 
mentingi  Additional  meeting  dates  will 
be  announced  through  future  Federal 
'  notices. 


DATES:  The  meetings  will  take  place: 

1.  Tuesday,  February  24, 1998, 9  a.m. 
to  12  p.m.  Adam's  Mark  Dallas,  Seminar 
Theater,  400  North  Olive,  Dallas,  TX. 
Particiftants  must  register  to  speak  by  5 
p.m.,  Thiusday,  February  19, 1998. 

2.  Thursday,  April  2, 1998,  9  a.m.  to 
12  p.m.  USEPA  Ragion  n,  290 
Broadway,  NY.  NY,  Conference  Room  D, 
27th  Floor.  Participants  must  register  to 
speak  by  5  p.m..  Friday,  March  27, 1998. 
ADDRESSES:  All  comments  should  be 
sent  in  triplicate  to:  OPPT  Dociunent 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Room  G-099,  East  Tower, 
Washington,  DC  20460.  Each  comment 
must  bear  the  docket  control  number 
"OPPTS-400123." 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncicdepamail.ep>a.gov.  Follow  the 
instructions  under  Unit  n.  of  this 
docimient.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  sdso  be 
submitted  and  will  be  placed  in  the 
public  record.  Persons  submitting 
information  on  any  portion  of  which 
they  believe  is  entitled  to  treatment  as 
CBI  by  EPA  must  assert  a  business 
confidentiality  claim  in  accordance  with 
40  CFR  2.203(b)  for  each  such  portion. 
This  claim  must  be  made  at  the  time 
that  the  information  is  submitted  to 
EPA.  If  a  submitter  does  not  assert  a 
confidentiality  claim  at  the  time  of 
submission,  EPA  will  consider  this  as  a 
waiver  of  any  confidentiality  claim  and 
the  information  may  be  made  available 
to  the  public  by  EPA  without  further 
notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Price.  (Mail  Stop  7408). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460, 
telephone:  (202)  260-3372.  fax  ntunber 
(202)  401-8142,  e-mail: 
price.michelle9epamail.epa.gov.  To 
register  to  speak  via  conference  call  or 
in  person,  contact  Debra  Jones 
(TASCON)  at  (301)  907-3844. 
SUPPI^MENTARV  MFORMATION: 

I.  Background 

EPA  plans  to  hold  approximately  nine 
public  meetings  to  solicit  comments 
relating  to  the  Toxics  Release  Inventory 
(TRI)  reporting  form,  the  Form  R.  The 
first  three  meetings  took  place  in 
Novembw  1997.  The  docket  niunber  for 
the  November  meetings  is  "OPPTS- 


400117"  and  the  comments  presented  at 
these  meetings  are  available  for  review 
as  described  in  Unit  II.  of  this 
document. 

The  purpose  of  the  meetings  is  to 
obtain  comments  from  stallholders  on 
ways  to  improve  the  type  of  right-to- 
know  information  available  to 
communities  and  to  help  streamline 
right-to-know  reporting  to  ease  the 
paperwoik  biuden  for  businesses 
affected  by  the  requirements.  Topics  ftw 
comment  include  the  following:  format 
of  the  Form  R;  nomenclattire  used  in  the 
Form  R;  opportimities  for  burden 
reduction  in  both  the  Form  R  and  Form 
A;  additional  clarification  of  the 
elements  in  the  Form  R;  and  EPA's 
presentation  of  the  data  in  public 
information  doctmients. 

These  public  meetings  are  also 
intended  to  help  serve  the  Agency's 
effort  to  assure  that  the  concerns  of 
small  entities  are  addressed  in  the 
development  of  regulations.  The  Agency 
is  preparing  a  proposed  rule  to  clarify 
the  Pollution  Prevention  Act  reporting 
requirements  currently  contained  in 
Secticm  8  of  the  Form  R,  and  would  like 
to  receive  comments  from  afiiacted 
entities  regarding  those  reporting 
requirements.  In  particular,  the  Agency 
is  interested  in  comments  and 
suggestions  regarding  the  reporting 
burden  on  small  entities. 

The  sections  of  the  Form  R  that  EPA 
would  like  specific  comment  on  are 
Sections  5,  6,  and  8.  In  Section  5,  there 
have  been  a  number  of  issues  raised 
with  regard  to  the  definition  of 
"release,"  particularly  with  respect  to 
Class  I  imdergroimd  injection  wells  and 
RCRA  Subtitle  C  landfills.  Several 
commenters  believe  that  EPA's 
interpretation  of  the  EPCRA  defiinition 
of  "release"  will  lead  to  the 
misperception  that  a  reported  EPCRA 
section  313  "release"  necessarily  results 
in  an  actual  exposure  of  people  or  the 
environment  to  a  toxic  chemical.  The 
Agency  would  like  to  hear  suggestions 
on  ways  to  collect  and  disseminate  the 
data  that  are  consistent  with  the 
Agency's  interpretation  of  the  EPCRA 
definition  of  "release"  and  would 
address  the  concerns  raised  r^arding 
public  misperception. 

There  have  also  been  a  number  of 
issues  raised  with  regard  to  the 
reporting  of  toxic  chemicals  in  wastes  in 
Section  8  of  the  Form  R.  Section  8 
collects  information  on  waste  managed 
at  the  fecility  whether  or  not  the  waste 
was  generated  at  the  reporting  facility. 
Some  individuals  are  concerned  about 
public  misperception  of  the  data  in 
Section  8  because  of  the  focus  on  the 
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amount  of  waste  managed  at  the  facility, 
not  waste  generated.  EPA  would  like 
comments  on  ways  to  change  Section  8 
of  the  Form  R  which  would  continue  to 
allow  the  user  to  assess  wastes  managed 
by  the  facility  but  would  minimize  the 
perception  that  the  wastes  reported  in 
section  8  were  generated  by  the 
reporting  facility. 

On  any  of  the  above  issues,  EPA 
would  like  to  receive  specific  comments 
from  interested  parties  for  changes, 
modifications,  deletions,  and/or 
additions  of  data  elements  to  the  Form 
R  and  the  Form  A.  These  issues  are 
outlined  in  greater  detail  in  an  issue 
paper  available  on  the  TRI  Home  Page 
at  http://www.epa.gov/opptintr/tri 
under  the  heading  "TRI  Stakeholder 
Dialogue"  and  the  subheading  "TRI 
Public  Meetings." 

Individuals  wishing  to  attend  these 
meetings  or  participate  via  conference 
call  must  sign-up  in  advance  in  order  to 
assure  that  all  participants  have  an 
opportunity  to  speak.  Depending  on  the 
number  of  individuals  registered,  oral 
presentations  or  statements  will  be 
limited  to  approximately  5  to  15 
minutes.  To  register,  contact  Debra 
Jones  (TASCON)  at  (301)  907-3844.  For 
those  who  cannot  travel  to  the  public 
meeting  location,  there  will  be  10 
conference  call  lines  available  on  a  first 
come,  first  serve  basis  for  individuals  to 
provide  comment.  When  registering, 
give  your  name,  organization,  postal 
(and  electronic,  if  any)  mailing  address, 
telephone  and  fax  numbers.  If  there  is 
insufficient  interest  in  any  of  the 
meetings,  that  meeting  may  be  canceled. 
Individuals  registered  will  be  notified  in 
the  event  a  meeting  is  canceled.  The 
Agency  bears  no  responsibility  for 
attendees'  decision  to  purchase 
nonrefundable  transportation  tickets  or 
accommodation  reservations. 

II.  PubUc  Record  and  Electronic 
Sabmiaaioiis 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPPTS-400123" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


oppt.ncicOepamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
400123."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Community  right-to-know. 

Dated:  January  26. 1998. 
Susan  B.  Hazen. 

Director,  Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  98-2495  Filed  2-2-98;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNflY 
COMMISSION 

DEPARTMENT  OF  JUSTICE 

Office  of  Special  Counael  for 
Immigration  Ralatad  Unfair 
Employmant  Practicea;  Coordination 
of  Functlona;  Memorandum  of 
Understanding 

AQB1CIE8:  Equal  Employment 
Opportunity  Commission  and  Office  of 
Special  Counsel  for  Immigration  Related 
Unfair  Employment  Practices. 
Department  of  Justice. 
action:  Notice. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  ("EEOC")  and 
the  Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices.  Department  of 
Justice  ("Office  of  Special  Counsel"), 
have  adopted  as  final  a  Memorandum  of 
Understanding  which  replaces  an  earlier 
1989  Memorandum  between  the  two 
agencies,  published  at  54  FR  32499, 
Aug.  8, 1989.  Among  other  changes,  the 
new  Memorandum  has  been  updated  to 
reflect  amendments  to  the  Immigration 
and  Nationality  Act.  As  with  the  earlier 
Memorandum,  the  Agreement  makes 
each  agency  the  agent  of  the  other  for 
the  sole  purpose  of  receiving 
discrimination  charges  under  Title  VII 
of  the  Civil  Rights  Act  of  1964  and 
section  102  of  the  Immigration  Reform 
and  Control  Act  of  1986.  The  Agreement 
also  provides  for  interagency 
coordination  of  charge  processing 
activities  to  promote  efficiency  and 
avoid  duplication  in  the  administration 
and  enforcement  of  these  statutes. 


EFFECTIVE  DATE:  February  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Stephens,  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practice,  U.S.  Department 
of  Justice.  P.O.  Box  27728.  Washington. 
D.C.  20038-7728;  (800)  255-7688  (toll 
hee]  or  (202)  616-5594;  or  (800)  237- 
2515  (toll  free  TDD)  or  (202)  616.5525 
(TDD).  At  the  Equal  Employment 
Opportunity  Commission,  contact  Carol 
R.  Miaskoff,  Assistant  Legal  Counsel  for 
Coordination,  Office  of  Legal  Counsel. 
EEOC,  1801  "L"  Street,  N.W.. 
Washington,  D.C.  20507;  (202)  663-4689 
(Voice)  or  663-7026  (TDD). 
SUPPt-BMENTARY  INFORMATION:  The 
Memorandum  of  Understanding  was 
modified  in  response  to  amendments  to 
the  Inunigration  and  Nationality  Act 
that  added  docxmient  abuse  and 
intimidation  or  retaliation  as  unfair 
immigration  related  practices.  Other 
changes  have  been  made  based  on  a 
reexamination  of  the  1989 
Memorandum  and  consideration  of  the 
agencies'  experience  under  it.  Among 
the  changes  included  in  the  new 
Memorandum  of  Understanding  are: 

1.  The  Memorandum's  "Guidelines 
for  EEOC  StafT'  and  "Guidelines  for 
Attorneys  in  the  Office  of  Special 
Counsel"  ("Guidelines")  now  include 
referral  procedures  for  charges  alleging 
unfair  document  practices.  These 
changes  reflect  1990  amendments  to  the 
Immigration  and  Nationality  Act  that 
added  document  abuse  as  an  unfair 
immigration  related  practice. 

2.  'The  Guidelines'  referral  procedures 
for  charges  alleging  retaliation  have 
been  broadened  and  consolidated. 
These  changes  enhance  the  clarity  of  the 
agreement  and  reflect  1990  amendments 
to  the  Immigration  and  Nationality  Act 
that  added  intimidation  or  retaliation  as 
an  unfair  immigration  related  practice. 

3.  The  Memorandum  and  Guidelines 
provide  that  charges  shall  not  be 
referred  from  one  agency  to  the  other  if 
the  charging  party  has  declined  referral. 
Thus,  the  charging  party  retains  control 
over  the  decision  whether  to  file  a 
charge  with  each  agency. 

4.  The  Memorandiun  and  Guidelines 
specify  that  charges  alleging  individual 
act.  pattern  or  practice,  or  class 
discrimination  are  encompassed  by  the 
procedures  therein. 

5.  The  Guidelines  for  EEOC  Staff  no 
longer  include  as  a  condition  for  referral 
of  charges  to  the  Office  of  Special 
Counsel  a  requirement  that  the  EEOC 
ask  whether  the  charging  party  is  a  U.S. 
citizen,  U.S.  national,  or  work- 
authorized  alien.  Information  regarding 
immigration  status  is  generally  not 
relevant  under  the  statutes  enforced  by 
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the  EEOC,  and  Office  of  Special  Counsel 
staff  are  better  suited  to  make 
determinations  about  a  charging  party's 
immigration  status. 

6.  Lastly,  the  Guicji^lines  add 
provisions  for  each  agency  to  consult 
with  the  other  if  a  charge  raised 
allegations  not  directly  addressed  by  the 
Guidelines  and  the  agency  believes 
referral  may  be  appropriate.  The  new 
provision  should  further  promote  the 
elimination  of  duplication  in  the 
agencies'  enforcement  efforts. 

Paul  M.  Igasaki. 

Chairman,  Equal  Employment  Opportunity 

Commission. 

John  D.  Trasvina, 

Special  Counsel,  Office  of  Special  Counsel 

for  Immigration  Belated  Unfair  Employment 

Practices. 

Memorandimi  of  Understanding  Between 
The  Equal  Employment  Opportunity 
Commiation  and  The  Office  of  Spedal 
CounMi  for  Immigration  Related  UnfJair 
Employment  Practices 

The  Equal  Employment  Opportunity 
Commission  ("EEOC"),  under  Title  VII  of  the 
Gvil  Rights  Act  of  1964,  as  amended  ("Title 
Vn"),  has  jurisdiction  to  process  charges 
alleging  individual  act,  pattern  or  practice.or 
class  employment  discrimination  on  the 
basis  of  national  origin  and  retaliation.  The 
Department  of  )ustice.  Civil  Rights  Division. 
Office  of  the  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices 
("Special  Counsel"),  under  section  274B  of 
the  Immigration  and  Nationality  Act.  has 
jurisdiction  to  process  charges  alleging  an 
individual  act  or  a  pattern  or  practice  of 
employment  discrimination  on  the  bases  of 
national  origin,  citizenship  status,  unfair 
document  practices,  and  intimidation  or 
retaliation.  The  purpose  of  this  Memorandum 
of  Understanding  between  the  EEOC  and  the 
Special  Counsel  is  to  prevent  any  overlap  in 
the  filing  of  charges  of  discrimination  under 
these  statutes  and  to  promote  efficiency  in 
their  administration  and  enforcement.  This 
Memorandum  of  Understanding  is  intended 
to  apply  to  Title  VII  and  Section  274B  of  the 
Immigration  and  Nationality  Act  as  currently 
written,  as  well  as  to  any  future  amendments 
of  these  acts. 

The  parties  to  this  Memorandum  agree  as 
follows: 

/.  Exchange  of  Information 

The  EEOC  and  the  Special  Counsel  shall 
make  available  for  inspection  and  copying  to 
officials  from  the  agency  any  information  in 
their  records  pertaining  to  a  charge  or 
complaint  being  processed  by  the  requesting 

gency.  Such  request  shall  l>e  made  by  the 
lairman  of  the  EEOC  or  his  or  her  designee, 
or  the  Special  Counsel  or  his  or  her  designee. 

U.  Confidentiality 

When  the  Special  Counsel  receives 
information  obtained  by  the  EEOC  which  is 
subject  to  the  confidentiality  requirements  of 
sections  706(b)  and  709(e)  of  Title  VII,  the 
Special  Counsel  shall  observe  those 
requirements  as  would  the  EEOC,  except  in 


cases  where  the  Special  Counsel  receives  the 
same  information  from  a  source  independent 
of  the  EEOC 

in.  Referral  of  Charges 

When,  during  the  processing  of  a  charge  by 
either  agency,  it  becomes  apparent  to  the 
agency  processing  the  charge  that  the  charge 
or  any  as(>ect  of  the  charge  falls  outside  its 
jurisdiction,  but  may  be  within  the 
jurisdiction  of  the  other  agency,  the  agency 
processing  the  charge  will  iimnediateTy 
dismiss  as  much  of  the  chaige  as  may  fell 
within  the  jurisdiction  of  the  other  agency 
and.  if  the  charging  party  has  not  declined 
referral,  refer  the  dismi^ed  aspects  of  the 
charge  to  the  other  agency,  and  notify  the 
charging  party  and  the  respondent  of  the 
referral.  In  determining  whether  to  refer  such 
a  charge  or  such  aspect  of  a  charge  to  the 
other  agency,  the  agency  processing  the 
charge  shall  be  guided  by  the  attached 
Guidelines. 

IV.  Appointment  of  Respective  Agents 

By  this  Memorandum  of  Understanding, 
the  agencies  hereby  appoint  each  other  to  act 
as  their  respective  agents  for  the  sole  purpose 
of  allowing  charging  parties  to  file  charges  to 
satisfy  the  statutory  time  limits.  To  ensure 
that  filing  deadlines  are  satisfied,  each 
agency  will  accurately  record  the  date  of 
receipt  of  charges  and  notify  the  other  agency 
of  the  date  of  receipt  when  referring  a  charge. 

This  Memorandum  of  Understanding 
supersedes  the  1989  agreement. 

Dated:  December  18. 1997. 

Approved  and  Accepted  for  the  Equal 
Employment  Opportunity  Commission. 
Gi7berf  F.  Casellas 

Chairman.  Equal  Employment  Opportunity 
Commission. 

Dated:  Decembwr  18, 1997. 

Approved  and  Accepted  for  the  Office  of 
Special  Counsel  for  Immigration  Related 
Unfair  Employment  Practices. 

John  D.  Trasvina 

Special  Counsel,  Office  of  Special  Counsel 

for  Immigration  Related  Unfair  Employment 

Practices. 

Guidelines  for  EEOC  Staff 

/.  National  Origin£km^s 

Charges  or  aspects  of  charges  alleging  an 
individual  act  or  a  pattern  or  practice  of 
discrimination  on  the  basis  of  national  origin 
should  be  referred  to  the  Special  Counsel 
when  all  of  the  following  conditions  are  met: 

(1)  The  charge  alleges  discrimination 
against  the  complainant  with  resp>ect  to  his 
or  her  hiring,  discharge.or  recruitment  or 
refierral  for  a  fee; 

(2)  The  charge  is  outside  the  jurisdiction  of 
the  EEOC  in  that  the  employer  (a)  does  not 
have  15  or  more  employees  for  each  working 
day  in  each  of  20  or  more  calendar  weeks  in 
the  current  or  preceding  calendar  year  or  (b) 
is  an  employer  that  is  expressly  excluded 
from  coverage  under  Title  VII:  and 

(3)  The  employer  may  have  had  at  least  4 
employees,  including  both  full-time  and  part- 
time  employees,  on  the  date  of  the  alleged 
discriminatory  occurrence  as  required  by  the 
Special  Counsel's  regulations  at  28  CFR  Part 


//.  Citizenship  Status  Charges 

A.  Referral  to  the  Special  Counsel 

Charges  or  as[)ects  of  charges  alleging  an 
individual  act  or  pattern  or  practice  of 
discrimination  on  the  basis  of  citizenship 
status  should  be  referred  to  the  Special 
Counsel  when  all  of  the  following  conditions 
are  met: 

(1)  The  charge  alleges  discrimination 
against  the  complainant  with  resf»ect  to  his 
or  her  hiring,  discharge,  or  recruitment  or 
referral  for  a  fee;  and 

(2)  The  employer  may  have  had  at  least  4 
employees,  including  both  full-time  and  part- 
time  employees,  on  the  date  of  the  alleged 
discriminatory  occurrence  as  required  by  the 
Special  Counsel's  regulations  at  28  CFR  Part 
44. 

B.  Special  Procedure 

(1)  A  charge  or  aspect  of  a  charge  of 
citizenship  status  discrimination  that  cannot 
be  referred  to  the  Sfiecial  Counsel  should,  to 
the  extent  possible,  be  construed  as  alleging 
national  origin  discrimination  and  processed 
in  accordance  with  Title  VII,  if  the  employer 
otherwise  is  covered  by  Title  VII. 

(2)  A  charge  or'a^pect  of  a  chaige  that 
alleges  that  a  citizenship  requirement  or 
preference  has  the  purpose  or  effect  of 
discriminating  on  the  basis  of  national  origin 
and  is  otherwise  within  the  jurisdiction  of 
the  EEOC,  should  be  processed  in  accordance 
with  Tide  VII.  See  29  CFR  Part  1606  and 
Espinoza  v.  Farah  Mfg.  Co.  Inc.,  414  U.S.  86 
(1973).  In  addition,  if  any  aspect  of  this 
charge  satisfies  the  conditions,  descrilied  in 
section  11  A  above,  for  refusal  to  the  Special 
Counsel,  it  should  be  so  referred. 

///.  Unfair  Document  Practices  (Document 
Abuse) 

A.  Referral  to  the  Special  Counsel 

Charges  or  aspects  of  charges  alleging  an 
individual  act  or  a  pattern  or  practice  of 
document  abuse  should  be  referred  to  the 
Special  Counsel  when  all  of  the  following 
conditions  are  met: 

(1)  The  charge  alleges  that  the  employer 
requested  complainant  to  produce  more  or 
di^rent  documents  than  required  to 
complete  the  Inunigration  and  Naturalization 
Service  Form  1-9  (Employment  Eligibility 
Verification  form),  or  that  the  complainant's 
documentation  was  rejected  by  the  employer 
during  the  1-9  process,  or  that  the  employer 
requested  the  complainant  to  produce  a 
specific  document  or  documents  for  purposes 
of  completing  the  1-9  or  establishing 
employment  eligibility;  and  '^ 

(2)  The  employer  may  have  had  at  least  4 
employees,  including  both  full-time  and  part- 
time  employees,  on  the  date  of  the  alleged 
document  abuse  as  required  by  the  Special 
Counsel's  regulations  at  28  CFR  Part  44. 

B.  Sp>ecial  Procedures 

(1)  A  charge  or  aspect  of  a  chaige  of 
docimient  abuse  that  cannot  be  referred  to 
the  Special  Counsel  should  be  construed  to 
the  extent  possible  as  alleging  national  origin 
discrimination,  if  the  employer  otherwise  is 
covered  by  Title  VII. 

(2)  A  chiarge  or  aspect  of  a  charge  alleging 
that-dociunent  abuse  has  the  purpose  or 
efiisct  of  discriminating  oh  the  iMusis  of 
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OBttoMl  origin  should,  to  the  extaat  pooibie, 
be  processed  in  accordance  with  Title  VII.  if 
the  emplover  otherwise  is  covered  by  Title 
Vn.  In  eddition.  if  any  aspect  of  this  charge 
satisfies  the  conditions,  described  in  section 
in  A  above,  tat  rafanal  to  the  Special 
Ckninsel,  it  should  be  so  referred. 

IV.  Intimidation  or  Hetaliation 

Chaiaes  or  aspects  of  charges  alleging  an 
individual  act  or  a  pattern  or  practice  of 
intimidation  or  retaliation  should  be  referred 
to  the  Special  Counsel  when  all  of  the 
following  conditions  are  met: 

(1)  The  chai]ge  alleges  that  any  person  or 
other  entity  intimidated,  threatened,  coerced, 
or  retaliataiid  against  any  individual  for  the 
purpose  of  interfshng  with  any  right  or 
privilege  seciued  under  section  274B  of  the 
Immigration  and  Nationality  Act.  or  because 
the  individual  intends  to  file  or  has  filed  a 
charge  or  complaint,  testified,  assisted,  or 
participated  in  any  manner  in  any 
investigation,  proceeding,  or  hearing  under 
section  274B  of  the  INA:  and 

(2)  The  person  or  other  entity  employs  four 
or  more  individuals. 

V.  Unique  Situationt 

If  a  charge  or  aspect  of  a  charge  raises 
allagatlons  not  directly  addressed  in  these 
guidelines  and  EEOC  staff  believes  that 
referral  to  the  Special  Counsel  may  be 
appropriate.  EEOC  staff  shall  contact  EEOCs 
Office  of  Legal  Counsel,  who  then  shall 
consult  with  the  Office  of  Special  Counsel. 

VI.  Procedure  for  Referral 

A.  General  Provisions 

(1)  When  the  charging  piarty  has  not 
declined  referral,  any  charge  or  aspect  of  a 
charge  alleging  discrimination  on  the  basis  of 
national  origin,  citizenship  status,  retaliation, 
or  document  abuse  that  satisfies  all  of  the 
ooodltions  for  referral  to  the  Special  Counsel 
should  be  forwarded  by  EEUC  staff,  with  the 
appropriate  file,  to  the  Office  of  Special 
Counsel  for  (nmiigration  Related  Unfair 
Employment  Practices,  P.O.  Box  27728, 
Washincton,  DC  2003S-7728. 

(2)  When  forwarding  a  charge  or  aspect  of 
a  charae  to  the  Special  Counsel.  EEOC  staff 
should  follow  any  instructions  issued  by  the 
Commission  regarding  this  prtxedure, 
including  instructions  relevant  to  informing 
the  charging  party  of  the  possibility  of 
referral  and  providing  notice  of  the  referral 
to  the  parties. 

B.  Additional  Procedures  Where  the 
Commission  Retains  (urisdiction 

(1 )  Where  the  Cotiunission  retains 
iurisdiction  over  any  aspect  of  a  charge  when 
another  aspect  of  the  charge  is  being  referred 
to  the  Special  Counsel  in  accordance  with 
these  Guidelines,  the  EEOC  field  office,  when 
making  the  referral,  will  inform  the  Special 
Counsel  of  the  retained  jurisdiction.  This 
notice  to  the  Special  Counsel  will  specify  the 
alleptlonfs)  over  which  the  Commission 
retains  jurisdiction.  The  notice  will  also  state 
that  the  processing  EEOC  field  office  will 
consult  with  the  Special  Counsel  to 
coordinate,  to  the  extent  possible,  the 
investigative  activities  of  both  agencies  and 
assure  thai  duplicatioo  of  afiart  in  processing 
the  chaifs  is  minimiaad. 


(2)  After  confirming  that  the  Special 
Counsel  has  received  the  refenva  aspect  of 
the  charge,  the  EEOC  field  office  should 
attempt  consultations  with  the  Special 
Counsel  to  coordinate,  to  the  extent  possible, 
the  investigative  activities  of  both  agisncies 
and  assure  that  duplication  of  efbrt  in 
processing  the  chuge  is  minimized. 

C.  Special  Procedures  Regarding  706 
Agencies  .     ,  • 

Where  preferable  and  not  contrary  to  an 
existing  work  sharing  agreement.  EEOC  staff 
may  choose  not  to  defer  to  a  706  Agency  any 
charge  or  portion  of  a  charge,  if  the  chane 
or  any  aspect  of  the  charge  satisfies  all  ol  the 
conditions  for  referral  to  the  Special  Counsel. 
Charges  or  portions  of  charges  not  deferred 
pursuant  to  this  provision  should  be 
processed  according  to  the  procedures 
described  in  these  Guidelines. 

vn.  Procedures  Regarding  Referrals  from  the 
Special  Counsel 

Upon  receipt  of  a  charge  or  aspect  of  a 
charge  referred  from  the  Special  Counsel,  the 
processing  EEOC  field  office  should  confirm 
that  the  charge  or  aspect  of  a  charge  is  within 
the  iurisdiction  of  the  Commission.  The  field 
office  should  then  notify  the  Special  Counsel 
of  its  receipt  of  the  charge  or  aspect  of  a 
charge. 

If  the  Special  Counsel  has  retained 
jurisdiction  over  any  aspect  of  a  charge  when 
another  aspect  of  the  charge  has  been  referred 
to  the  EEOC,  the  field  office  should  attempt 
to  coordinate  with  the  Special  Counsel,  to  the 
extent  possible,  the  investigative  activities  of 
both  agencies.  If  the  Special  Counsel  has  not 
retained  jurisdiction  over  any  asp>ect  of  a 
charge  that  has  been  referred  to  the  EEOC, 
the  field  office  should  process  the  referred 
charge  as  it  would  any  other  charge  of 
discrimination. 

GakMiaas  fer  Attor— ya  ia  the  OIBoa  of 
Special  CauMel 

/.  National  Origin  Charges 

Charges  or  aspects  of  charges  alleging 
individual  act,  pattern  or  practice,  or  class 
discrimination  on  the  basis  of  national  origin 
should  be  referred  to  the  EEOC  when  all  of 
the  following  conditions  are  met: 

(1)  Any  aspect  of  the  charge  that  alleges 
national  origin  discrimination  is  outside  the 

jurisdiction  of  the  Office  of  Special  Counsel 
or  fails  to  state  a  claim  under  8  U.S.C  1324b: 
and 

(2)  The  charge  alleges  discrimination 
against  the  charging  party  %vith  respect  to  his 
or  her  hiring,  discharge,  compehsation, 
terms,  conditions,  or  privileges  of 
employment 

U.  Citixenship  Status  and  Document  Abuse 
Charges 

Charges  or  aspects  of  charges  alleging 
individual  act.  pattern  or  practice,  or  class 
discrimination  on  the  basis  of  citizenship 
status  or  document  abuse  should  be  referred 
to  the  EEOC  when  all  of  the  following 
conditions  are  met: 

(1 )  Any  aspect  of  the  charge  that  alleges 
national  origin  discrimixution  is  outside  the 
jurisdiction  of  the  OCBca  of  Special  Counsel 
or  fails  to  state  a  claim  under  S  U.S.C 
§  1324b. 


(2)  The  charge  alleges  discriminatiaa 
against  the  charging  party  with  respect  to  hia 
Of  her  hiring,  discharge,  compensation, 
terms,  conditions,  or  privileges  of 
employment;  and 

(3)  The  alleged  disolminatoiy  practice 
may  have  had  the  purpose  or  effsct  of 
discriminating  on  the  basis  of  national  origin, 

m.  Retaliation 

Charges  or  aspecte  of  chaises  alleging 
retaliation  on  an  individual,  pattern  or 
practice,  or  class  basis  should  be  referred  to 
EEOC  when  the  charge  alleges  retaliation 
because  an  individual  has  opposed  an 
employment  practice  that  he  or  she  believed 
to  be  unlawful  under  Title  Vn,  or  because  an 
individual  has  made  a  charge,  testified, 
assisted,  or  participated  in  any  maimer  in  an 
investigation,  prooseding,  or  hearing  under 
Tide  vn. 

IV.  Unique  Situations 

If  a  charge  or  aspecte  of  a  charge  raises 
allegatioiu  not  diiBctly  addressed  in  these 
guidelines,  and  the  Office  of  Special  Counsel 
staff  believes  that  referral  to  the  EEOC  may 
be  appropriate.  Office  of  Special  Counsel 
staff  shall  consult  with  the  Special  Counsel, 
who  will  designate  an  Office  of  Special 
Counsel  attorney  to  consult  with  the  EEOCs 
Office  of  Legal  CounseL 

V.  Procedure  for  Referral 

A.  General  Provisions 

When  the  charging  party  has  not  declined 
referral,  any  charge  or  aspect  of  a  charge 
alleging  individual  act,  pattern  or  practice,  or 
class  discrimination  on  the  basis  of  national 
origin,  citizenship  stetus,  retaliation,  or 
document  abuse  that  satisfies  all  of  the 
conditions  for  referral  to  the  EEOC  should  be 
forwarded  to  the  appropriate  EEOC  field 
office. 

B.  Additional  Procedures  Where  the  Office  of 
Special  Counsel  Retains  Jurisdiction 

(1)  Where  the  Office  of  Special  Counsel 
reteins  jurisdiction  over  any  aspect  of  a 
charge  when  another  aspect  of  the  charge  is 
being  referred  to  the  EEOC  in  accordance 
with  these  Guidelines,  the  attorney  making 
the  reCeiral  will  inform  the  EEOC  of  the 
reteined  jurisdiction.  This  notice  to  the  EEOC 
will  specify  the  claim(s)  over  which  the 
Office  of  Special  Counsel  reteins  jurisdiction. 
The  notice  will  also  stete  that  the  processing 
attorney  will  consult  with  the  EEC)C  to 
coordinate,  to  the  extent  possible,  the 
investigative  activities  of  both  agencies  and 
assure  that  duplication  of  effort  in  processing 
the  charge  is  minimized. 

(2)  After  confirming  that  the  EEOC  has 
received  the  referTed  aspect  of  the  charge,  the 
Office  of  Special  Counsel  attorney  should 
attempt  consultetions  with  the  EEOC  to 
coordinate,  to  the  extent  possible,  the 
investigative  activities  of  both  agencies  and 
assure  that  duplication  of  efibri  in  processing 
the  charge  is  minimized. 

V7.  Procedures  Regpr^ing  Referrals  from  the 
EEOC 

Upon  receipt  of  a  charge  or  aspect  of  a 
cha^  referred  fitxn  the  EEOC  the  Office  of 
Special  Counsel  should  confirm  that  the 


charge  or  aspect  of  a  charge  is  within  the 
jurisdiction  of  the  Office  of  Special  Counsel. 
If  the  EEOC  has  reteined  jurisdiction  over 
any  aspect  of  a  charge  when  another  aspect 
of  the  charge  has  been  referred  to  the  Office 
of  Special  Counsel,  the  attorney  handling  the 
charge  for  the  Office  of  Special  Counsel 
should  attempt  to  coordinate,  to  the  extent 
possible,  the  investigative  activities  of  both 
agencies.  If  the  EEOC  has  not  retained 
jurisdiction  over  any  aspect  of  a  charge  that 
has  been  referred  to  the  Office  of  Special 
Counsel,  the  attorney  should  process  the 
charge  as  he  or  she  would  any  other  charge 
of  discrimination. 

(FR  Doc.  98-2593  Filed  2-2-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  Of  Public  Information 
Collectiona  Being  Reviewed  by  the 
Federal  Communicationa  Commiaaion 

January  26, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  sub)ect  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  Commission's 
burden  estimate;  (c)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  April  6, 1998. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Commtmications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 


infcMination  collections  contact  Judy 
Boley  at  202-41»-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  information: 

OMB  Approval  Number:  3060-0798. 

Fonn  Ato..  FCC  601. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Responaents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  55,669. 

Estimated  Time  Per  Response:  2  hours 
and  5  minutes. 

Total  Annual  Burden:  115,959  hoiu^. 

Frequency  of  Response:  On  occasion 
reporting  reouirement. 

Needs  ana  Uses:  FCC  601  will  be  used 
as  the  general  application  for  market 
based  licensing  and  site-by-site 
licensing  in  the  Wireless 
Telecommimications  Radio  Services. 
The  purpose  of  this  revision  is  to 
include  the  Paging  and  Cellular  Radio 
Services. 

Use  of  FCC  Forms  405,  489,  490,  464, 
and  600  in  the  Paging  and  Cellular 
services  will  be  eliminated.  Schedules 
D,  E,  F,  and  J  are  intended  for  technical 
information. 

This  long  form  application  is  a 
consolidated  application  form  and  will 
be  utilized  as  part  of  the  Universal 
Licensing  System  ciurently  under 
development.  The  goal  of  producing  a 
consolidated  form  is  to  create  a  form 
with  a  consistent  "look  and  feel"  that 
maximizes  the  collection  of  data  and 
minimizes  narrative  responses,  free- 
form  attachment,  and  h«e-form  letter 
requests.  A  consolidated  application 
form  will  allow  common  fields, 
questions,  and  statements  to  reside  in 
one  place  and  allow  the  technical  data 
specific  to  each  service  to  be  captured 
in  its  own  schedule.  FCC  601  consists 
of  a  Main  Form  containing 
administrative  information  and  a  series 
of  Schedules  used  to  file  technical 
information.  Auction  winning 
respondents  are  required  to  submit  FCC 
601  electronically. 

The  data  collected  on  this  form 
includes  the  applicant's  Taxpayer 
Identification  Number.  Use  of  Taxpayer 
Identification  Number  in  the  Universal 
Licensing  System  will  allow  pre-filling 
of  data  by  searching  the  database  and 
displaying  all  pertinent  data  associated 
to  a  given  TIN,  as  well  as  for  Debt 
Collection  purposes.  It  will  also 
improve  and  lessen  the  burden  of  the 
volume  of  data  the  public  would  have, 
to  enter  for  later  filings. . 

OMB  Control  Number:  3060-0560. 

Trt/e.- Section  76.911,  Petition  for 
reconsideration  of  certification. 


Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Responaents:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  45. 

Estimated  Time  Per  Response:  2-10 
hours. 

Total  Annual  Burden:  410  hours, 
calculated  as  follows:  We  estimate  that 
cable  operators  and  other  entities  will 
aimually  initiate  no  more  than  20 
petitions  for  reconsideration  of 
certification.  We  estimate  that  the 
average  burden  to  complete  all  aspects 
of  each  ptetition  process  is  10  hours  for 
each  petitioning  party  and  responding 
party.  (20  petitions  x  2  parties  each  x  10 
hours  =  400  hours.  We  also  estimate  that 
no  more  than  5  cable  operators  may,  if 
evidence  establishing  effective 
competition  is  not  odierwise  available, 
need  to  request  from  a  competitor 
information  regarding  the  competitor's 
reach  and  number  of  subscribers.  The 
burden  associated  with  supplying  this 
information  is  estimated  to  be  2  hours 
per  request.  (5  occurrences  x  2  hours  = 
10  hours). 

Cost  to  Respondent:  S410,  calculated 
as  follows:  Postage  and  stationery  costs 
associated  with  the  petitions  is 
estimated  to  be  $10  per  respondent.  (20 
petitions  x  2  parties  x  $10  =  $400). 
Postage  and  stationery  costs  associated 
with  supplying  information  regarding 
the  competitor's  reach  and  number  of 
subscribers  is  estimated  to  be  $2  per 
request.  (5  x  $2  =  $10). 

Frequency  of  Response:  On  occasion 
reporting  reouirement. 

Needs  and  Uses:  Section  76.911  states 
that  a  cable  operator,  or  other  interested 
party,  may  challenge  a  franchising 
authority's  certification  by  filing  a 
petition  for  reconsideration.  The 
petition  may  allege  either  that  the  cable 
operator  is  not  subject  to  rate  regulation 
because  effective  competition  exists,  or 
that  the  franchising  authority  does  not 
meet  the  Commission's  certification 
standards.  The  burden  associated  with 
the  petition  process  was  not  previously 
accounted  for  in  this  collection; 
therefore,  this  collection  has  been 
revised.  Section  76.911(b)(2)  also  states 
that  if  evidence  establishing  effective 
competition  is  not  otherwise  available, 
then  cable  operators  may  request  from  a 
competitor  information  regarding  the 
competitor's  reach  and  number  of 
subscribers.  A  competitor  must  respond 
to  such  request  within  15  days  and  such 
responses  may  be  limited  to  numerical 
totals.  Commission  staff  use  the 
information  derived  from  petitions  for 
reconsideration  of  certification  to 
resolve  disputes  concerning  the 
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presence  or  absence  of  effective 
competition  in  franchise  areas  and  to 
determine  whether  there  are  grounds  for 
denying  franchising  authority 
certifications  to  regulate  rates. 

Federal  Communications  Commission. 
M^alie  Reaaa  Selas. 
Secretoiy. 

IFR  Doc  9»-2582  Filed  2-2-98;  8:45  am] 
I  COM  sni-tt-^ 


FEDERAL  COMMU»«CATK>N8 


[DA 


mmimiini  upemny  dris  or  neMrve 


t:  Federal  Communications 
Commission. 
action:  Notice. 


r:  By  this  Chder.  the  Wireless 
Telecommunications  Bureau  of  the  FCC 
("Bureau")  establishes  minimum 
opening  bid  requirements  for  the 
auction  of  986  Local  Multipoint 
Distribution  Service  (LMDS)  licenses  set 
to  begin  February  18. 1998.  The 
Balanced  Budget  Act  of  1997  creates  a 
presumption  that  the  use  of  minimum 
opening  bids  or  reserve  prices  is  in  the 
public  interest  in  FCC  auctions  unless 


the  Commission  determines  otherwise. 
Commenters  have  {ailed  to  persuade  the 
Bureau  that  the  use  of  minimum 
opening  bids  or  reserve  prices  is 
contrary  to  the  public  interest  in  this 
instance.  Accordingly,  the  Bureau 
adopts  minimum  opening  bids,  subject 
to  reduction,  and  establishes  a  formula 
for  calculating  the  minimum  opening 
bids. 

EFFECTIVE  OATE:  February  3. 1998. 
FOf^  FURTHER  MFOIMATKM  CONTACT: 
Mark  Bollinger  or  Matthew  Moses, 
Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPFLBMWTARY  MFOIMATKM:  This  is  a 
summary  of  an  Order  adopted  January 
14. 1998.  and  released  January  14. 1998. 
The  text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Rerarenoe 
Center  (Room  239).  1919  M  Street.  N.W.. 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcriptiai 
Services  Inc.  (ITS,  Inc.)  1231  20th 
Street,  N.W..  WashingtOD.  D.C  20036. 
(2020) 857-3800. 

Sjmopsis  of  the  Order 

Background 

1.  The  Balanced  Budget  Act  of  1997 
directs  the  Commission  to  prescribe 


methods  to  establish  reasonable  reserve 
prices  or  minimum  opening  bids  for 
licenses  subject  to  auction,  unless  the 
Conunission  determines  that  such 
reserve  prices  or  minimum  opening  bids 
are  not  in  the  public  interest.  On 
October  17. 1997,  the  Bureau  sought 
comment  by  Public  Notice  regarding  the 
establishment  of  reserve  prices  or 
minimum  opening  bids.  Public  Notice, 
"Comments  Sought  on  Reserve  Prices  or 
Minimum  Opening  Bids  for  LMDS 
Auction."  DA  97-2224.  62  FR  55642-01 
(October  27, 1997). 

2.  In  the  October  17  Public  Notice,  the 
Bureau  proposed  to  establish  minimum 
opening  bids  for  the  LMDS  auction  and 
retain  discretion  to  lower  the  minimnin 
opening  bids.  The  October  17  Public 
Notice  stated  the  Bureau's  belief  that 
minimum  opening  bids  were  more 
appropriate  for  LMDS  than  reserve 
prices.  The  Bureeu  noted  tliat  a 
minimum  opening  bid  can  be  an 
effective  bidding  tool  that  regulates  the 
pace  of  the  auction  and  provides 
flexibility. 

3.  In  the  October  17  Public  Notice,  the 
Bureau  proposed  the  following  formula 
for  calculating  minimum  opening  bids 
for  the  LMDS  auction: 


Population  o(  license  area 


Less  ttwn  100.000  ... 
100.000-1,000.000  .. 
Mofefwn  1,000.000 


A  tilock  (Din.  open- 
ingbid 


S0.75  X  popuWion 
1.50  X  popuMion  .. 
2.2S  X  popgWion  .. 


10%  of  A  Block. 
10%  of  A  Block. 
10%of  ABkxk. 


The  Bureau  sought  comment  on  this 
proposal.  The  Bureau  also  asked  that 
commenters  who  beUeved  that  the 
proposed  formula  would  result  in 
substantial  numbers  of  unsold  licenses, 
or  is  not  a  reasonable  amount,  or  should 
instead  operate  as  a  reserve  price, 
explain  why  this  is  so,  and  comment  on 
the  desirability  of  an  alternative 
approach.  Commenters  were  advised  to 
support  their  claims  with  valuation 
analyses  and  suggested  reserve  prices  or 
minimum  opening  bid  levels  or 
formulas.  Alternatively,  the  Bureau 
souf^t  comment  on  whether,  consistent 
with  the  Balanced  Budget  Act.  the 
public  interest  dictates  having  no 
minimum  opening  bid  or  reserve  price. 

4.  Conunents.  Most  commenters  fiavor 
reducible  minim  lun  opening  bids  over 
reserve  prices.  Commenters  in  favor  of 
minimum  opening  bids  believe  they 
have  the  ability  to  greatly  speed  the 
auction,  ensure  the  licenses  are  not 
dramatically  undervalued,  deter 


frivolous  bidders,  ensure  fair  recovery 
for  the  public,  and  provide  immediate 
feedback  on  appropriateness  of  the  floor 
price  set  as  opposed  to  a  reserve  price. 
Several  commenters  cite  the  importance 
of  being  able  to  reduce  the  amount  of 
the  minimum  opening  bid  to  guard 
against  the  risk  of  setting  the  opening 
bid  too  high,  as  spectrum  valuation  is 
very  difficult. 

5.  Those  commenters  who  oppose 
minimum  opening  bids  do  so  for  a 
variety  of  reasons.  Several  allege  that 
minimum  opening  bids  will  work 
against  an  open  market  concept.  One 
commenter  argues  that  they  will  woric 
against  broad  participation,  and  another 
asserts  that  they  are  not  needed  because 
this  auction  will  be  competitive.  Some 
commenters  oppose  minimum  opening 
bids  for  certain  markets  by  asserting,  for 
example,  that  they  are  not  appropriate 
for  Basic  Trading  Areas  (BTAs)  with 
population  density  under  75  persons 
per  square  mile,  or  that  they  are  not 


appropriate  for  anything  below  the  top 
100  markets.  Commenters  also 'allege 
that  there  is  a  risk  that  they  may  be  set 
above  Cair  market  value  and  delay 
service  to  the  public,  and  they  will  hurt 
small  businesses.  Finally,  many 
commentere  opposing  minimum 
opening  bids  argue  that  they  cannot  be 
appropriately  set  because  valuation  is 
very  difficult  due  to  geography, 
complexity  of  service  and  propagation, 
and  lack  of  existing  systems. 

6.  Many  conunenters  state,  however, 
that  if  minimum  opening  bids  are 
adopted,  they  should  be  lower  than 
those  proposed.  Commenters  offer 
several  alternatives,  including:  setting 
them  equal  to  the  upfront  payment; 
setting  them  at  one-third  of  the  upfront 
payment;  establishing  no  minimum  bid 
on  markets  with  fewer  than  50  persons 
per  square  mile;  establishing  a  ceiling 
for  the  minimum  opening  bids  at  $0.40 
per  pop;  adding  a  fourth  tier  and  using 
a  lower  value;  setting  a  single  dollar 


B  bk>ck  min.  aper»>    -^ 
ingbid 


amount  minimum  opening  bid  for  each 
tier;  and  finally,  if  population  density  is 
under  25  persons  per  square  mile,  set 
the  minimum  opening  bid  at  25  percent 
of  the  comparable  opening  bid  of  places 
with  higher  density  population.  A 
commenter  also  offers  a  proposal  for 
reducing  the  minimum  opening  bid 
during  the  course  of  the  auction. 

7.  Several  commenters  ai^ue  that 
minimum  opening  bids  or  reserve  prices 


in  LMDS  are  not  in  the  public  interest 
because  they  don't  foster  corapetition, 
will  be  arbitrary,  will  require  a  delay  in 
the  auction  per  the  Budget  Act.  will 
result  in  a  substantial  number  of  unsold 
licenses,  will  harm  the  ability  of  small 
businesses  to  participate  and  delay,  or 
eliminate  LMDS  in  rural  areas.  Another 
commenter,  bowever,  argues  that 
minimum  bids  are  in  the  public  interest 
because  they  will  ensure  that  only 


serious  parties  participate,  deter 
speculators,  and  have  the  potential  to 
speed  the  auction  by  eliminating  "low 
ball"  speculation. 

I>iscussion 

8.  The  Bureau  adopts  minimum 
opening  bids  for  the  LMDS  auction  that 
are  reducible  at  its  discretion.  The  levels 
will  be  set  as  follows: 


Papulation  of  the  license  area 


Less  than  100.000  ... 
100,000-1,000.000  .. 
More  than  1.000.000 


A  tjkxk  min.  operv 
ing  bid 


S0.50  X  population 
1 .00  X  population  .. 
2.25  X  population  .. 


B  block  min.  open- 
ing bid 


10%of  ABk>ck. 
10%o(  ABk)Ck. 
10%  of  A  Bkx:k. 


9.  As  was  the  case  in  prescribing 
minimum  opening  bids  in  the  auction  of 
the  upper  channels  in  the  800  MHz 
SMR  service.  Congress  has  enacted  a 
presumption  that  unless  the 
Commission  determines  otherwise, 
minimum  opening  bids  or  reserve  prices 
are  in  the  public  interest.  The  Bureau  is 
not  persuaded  by  commenters' 
assertions  that  minimum  opening  bids 
for  LMDS  do  not  fulfill  the  public 
interest  objectives  set  forth  in  section 
309(j)  of  the  Communications  Act  of 
1934.  as  amended.  The  Bureau  rejects 
commentere'  argiunents  that  the  use  of 
minimum  opening  bids  works  against 
an  open  market  concept.  The  use  of 
competitive  bidding  implements  the 
principle  that  the  marketplace  should 
determine  the  value  of  this  spectrum. 
The  use  of  a  minimiun  opening  bid  does 
not  undermine  that  principle.  As 
commenters  have  suggested,  minimum 
opening  bids  can  help  speed  the  auction 
process  and  ensure  that  licenses  are  not 
dramatically  undervalued.  Further, 
these  goals  are  fully  consistent  with  the 
public  interest  goals  set  forth  in  the 
Communications  Act.  The  Commission 
agrees  with  commenters  that  setting  the 
level  of  the  minimum  opening  bids  is  a 
very  difficult  task,  especially  in  the  case 
of  LMDS  where  geography  and  climate 
may  have  a  significant  effect  on 
propagation.  "To  address  this  concern, 
the  minimum  opening  bids  adopted 
here  are  reducible.  This  will  allow  the 
Bureau  flexibility  to  adjust  the 
minimiun  opening  bids  if  drciunstances 


warrant.  The  Bureau  emphasizes, 
however,  that  such  discretion  will  be 
exercised  sparingly  and  early  in  the 
auction,  i.e..  before  bidders  lose  all 
waivers  and  begin  to  lose  eligibility. 
Diuing  the  course  of  the  auction,  the 
Bureau  will  not  entertain  any  bidder 
requests  to  reduce  the  minimiun 
opening  bid. 

10.  Tne  Bureau  concludes  that  the 
revised  formula  presented  here  best 
meets  the  objectives  of  the 
Commission's  auction  authority  in 
establishing  a  reasonable  minimum 
opening  bid.  The  Bureau  has  noted  in 
the  past  that  the  reserve  price  and 
minimum  opening  bid  provision  is  not 
a  requirement  to  maximize  auction 
revenue,  but  rather  a  protection  against 
assigning  licenses  at  unacceptably  low 
prices  and  in  noncompetitive  markets, 
and  that  the  Bureau  must  balance  the 
revenue  raising  objective  against  its 
other  public  interest  objectives  in 
setting  the  minimum  bid  level.  In  doing 
so.  the  Bureau  has  recognized  the 
special  characteristics  of  LMDS  services, 
especially  in  small  and  less  dense 
markets  and,  accordingly,  has  reduced 
the  minimum  opening  trid  from  what 
was  proposed  for  the  lower  two  tiers. 
Minimum  opening  bids  for  the  two 
lower  tiers  that  are  less  than  those 
proposed  will,  the  Bureau  believes, 
assist  small  businesses  and  facilitate 
service  for  rural  and  other  sparsely 
populated  areas.  The  revised  minimum 
opening  bid  levels  for  Ucenses  in  the 
two  tiers  with  populations  below 


1.000.000  will  balance  the  objective  of 
providing  a  fair  return  for  the  public 
while  still  encouraging  broad 
participation  and  avoiding  a  delay  of 
service  to  smaller  markets. 

11.  Effective  Date:  As  noted  in  this 
Order,  the  minimum  opening  bids ' 
adopted  herein  effectuate  the  recently- 
enacted  Balanced  Budget  Act  of  1997.  In 
addition,  the  LMDS  auction  is 
scheduled  to  begin  very  shortly,  on 
February  18, 1998.  The  Bureau  therefore 
finds,  for  good  cause,  that  the  minfmum 
opening  bids  adopted  herein  should  be 
made  effective  upon  publication  in  the 
Federal  Register. 

12.  Accordingly,  It  is  ordered  that. 

under  the  authority  contained  in  47  CFR 
0.131(c).  0.331.  and  1.2104,  and 
pursuant  to  the  authority  of  sections 
4(i).  303(r),  309(j),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended.  47  USC  154(i),  303(r).  and 
332(a).  minimum  opening  bids  subject 
to  reduction  are  established  for  this 
auction  as  specified  in  this  Order. 

13.  It  is  further  ordered  that  the 
amount  of  the  minimum  opening  bid  for 
each  auctionable  license  is  set  pursuant 
to  the  formula  adopted  in  this  Order  and 
specified  for  each  license  in  Table  B  to 
this  Order. 

Federal  Communicatioiis  Commission. 
Daniri  Phythyon, 

Chief,  Wireless  Telecommunications  Bureau. 
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TVadbig 


MbM 

Number 


base  iraong/vea 
Name 


TABLE  a  HJNBym  OPENING  HDS,  LMDS 


nsssFRs: 


Mopiiabon 
(nolBl) 


upenng  ukj  a 
Bk)ck(note2) 


qpenngUdUaoar 
(note  2) 


Tiin- 


KDor 
rmm~ 


mor 


mor 


mrr 


nmr 


nmr 


narr 


rmxrr 


-mm 


mr 


mvT 
in? 


nnc 


"■007 


-anr 


WW 


-BUT 


"Brer 


wnr 


HOT 


AiDany-sctMNWCtKiy, 
NY 


PA 


HT 


Buningion,  vr 


Hoiml,  NY 
Gfora  Falb,  NY" 


CT 

N0W  iJoncioiv«iof>Micn, 
CT 


HXXT 


W8r 


'BSZT 

■Brar 


nmxf 


HnQT 

nnoT 

nBDBT 


^nr 


NMVTorK.rtY' 


untona^Nf 
FWUiurgh.Nr 


Kln0Mon,  NY 


KUBino  UBnranjpjn, 
VT 


Scranloi^-VVUfin — 
PA 
PA- 


NT 
N?" 


NY- 


m;eninKx;awaoco, 
CA 


J¥r~ 

or 


'0090' 


"Borr 


'BD78' 

-Bm" 


'B1W 
~BT2r 


En 

STDBgoTCK 

SwLuteCXibporor 


EDBDD7»B 


EDBOnmB 


LUUUCMAl 
ISBDBSVB 


LDei27A« 


LUB164MB 

nsinvB 


nSODDOB 


LUKWIWB 


LiJU31UA/U 


HBSDOB 
LLAUiJAU 


uxasanB 

LUOBIAW 


LUUJHMH 


LIB412A« 
LCBCSBMB 


LOBISSMB 


HBKmB 
L1HUM« 


nsnvnB 


LDBW5WB 


RiMmCA 


Chkago^IL 
Dvivil«,IL 


nBCBBy-dinynany  IL 


EDGSraOB 
LUUKIAW 


356,645 
~36B;12B 


'315;038 


<k 


94,087 
■g783TT 


~357;nc 


ViSDSTOrinoffir 
107,7421 


~0^766r 


^7;W7 


TTSTTO 


'9570B 


79T:WD 


~3T6;633 


543,477 


~TOB;3D3 


14;54871U 


nBiJBnB 

LUB40BMU 


IISO3B0OB 

nsnooB 


LUUU/WB 


LUUU/UA/H 
IDBreSOB 


wsmfOB 

LLJW2UUU 


'zn6;in6 

717,162 


T3E313PBT 


1356,645 


'S3re;037 


— iTre;53ff 
T2;saB;276^ 


TB7831T 


1357;487 


— ITO77V 


T4347B? 


'S4839T 


I6787nr 


147,855 
178T:T48 


T3T8;637 


KtW>,^OJ 


'8108;3D3 


I35>665 

|Jb,81J 


T3i;5D4 


~$n;85y 

~$25272r 


$4>7a5 
1I87;837 


S35;7W 

H0nr389  {ndSm 


TTOTTy 
'81Z3W 


■WKiTr 


T4;908 

167;84T 


TI78B' 


■JTSTTW 


'83T;e64 


9Z9(6Zd 
"154348 


110!;93T 


$32,737,0n 


gi7,iez 


iPG8;eor 


■wr378 


"715786 
-Z27I2 


"87182:076 


1143*1 

"vrm 


~235;i5Z 


116i;37ff 
T7I578^ 


VllUt2 


818,408,671 
— ITTOiT 


'82l7;80r 
TZ3S;iSZ 


83,273,708 


~85BZ05T 
821.717 


T36;98r 


1^18:138 
T7r588l 


-8ZI737 


-81340(988 


1TT;428 
TZ478T 


TZSjm 
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uasic  iracing>vea 
NarTB 


TABLE  ft  liiNBytJM0PBiNGB«DS,LMi3S 


uoenseiMo. 


PapJBSon 
(notel) 


upenv^gudTT 
Bkx:k(note2) 


upenng  ua  u  dKXK 
(note  2) 


Tradbio 


Nurrber 


UDDf 


HJDT 


AiDanv-scnenBCtt8^ 
NY 


LUUUU/AU 
LUUmUMU 


'T7l2B;6re 


82,314,384 
|688,(J88 


8231,439 
l|iiiiuur 


ITOT 


IPPT 


Hivir 


^D4r 

IBOGT 


PA 


-RT 


LiJUU43A« 
CDB063nB 


1BB6;688 


356,645 


$356,645 
"8369:128 


T36:giT 


8DDT 

rnDDT 


■^Ki^V  BW  es^MA^V  Sft     V 


WB/iTTMB 


"369:128 
"315:038 


"8315:038 


"831:504 


-mir 


Homel,  NY 


LI3B164A/B 
nB184nB 


"118:539 


8118,539 
82,528,276 


811,854 
"825^828 


leDOT 


^i6r 


uenB  i-aiis.'TlT' 


UDOT 
IBDOT 


^rer 

-BOF 


CT 

lUllIU^  NY 


"1:123:678 


iRxnr 


'B318' 


wWWWW  wwmw^Mr 

***       ^    ■        M  -      -  ■» «-■ 

vMnnuBy-NnnaBn, 
CT 


LUUEUMAI 
LJUIJ318A/H 


94,097 
"978:311 


847,049 
"88753^" 


84.705 
897.832 


"357:482 


— 8357:482 
821,383.481 


"835748 


mOT 


TOUT 


New  London-NonMcn, 
CT 


EDB31SWB 


NSMV  YorW,  NT 
Oneonbi,NV 


9,503,769  (nate~3r 


84,061.389  (noie3; 


mnr 


iDDr 

nODDT 


TO2r 

W3T 


LUU321A/H 
LUUmA/B 


107742 


UDDT 


B357 
■B36r 


HllHaHUIflh^  NY 


IIB352WB 
EDB361A7B 


123:121 
"424766 


8107,742 
"8123:T2T 


8424,766 


Kingston.  NY 


■97:987 


T48:994 


810.775 
812.3131 


842.477 


"84308 


1BD0T 


WOT 


RUDancHJenmngioiv 
VT 


LLKfiUA/B 


■^78?no 


T678:4Hr 


8B74U1 


"RDOr 


^4ir 


scramon-WHNBs 


L0B412A/B 


PA 


IIDOT' 
HOOT 


^438^ 


StroudBbuig.  KTT 


IDB435S7B 
LDB438A« 


"95709 


791,140 


847.855 
"8791^148 


84,788 
"8793141 


"6437 
^45T 


syracue^  NY" 
mc8  nonw,  nt 


8316,633 


831,664 


CDB4690B 


mor 
rnoQT' 


^463* 


waianoMn,  NY" 


~B02r 


BstofsheM.  CA" 


LDB463MB 
LUUUEUAftl 


543,477 


829633 
8543,477 


109:303 


"8109:307 


#Z^62d 


g4J« 
"810:93T 


"iixEr 


"Bi2r 


ErCenGS^CSSacoT 
CA 


nB124nB 


857.856 


— 8857,856 
832.n7,073 


885,786 


HOST 

rmm 


~B248' 


W 


n3B2459B 
LLKOJUMU 


14:549:810 


83,273,708 


~B267 


-muz 
-mm 


-aaz 

"B405' 


fc^%^^^  ^^^a ^■^^^^^^p^^p  ^^^^» 


sanuAS  unspo,  UA 


IEB402A7B 
L1»405A« 


"2:498:016 


217,162 


8217.162 


13408^ 


IIS406S7B 


"369:608 


'8369:608 


Maria,  CA 


161378 


8161.y/8 
8215.795 


g1.717 


T3636T 


816,138 


'MOOT 


"8039^ 
"BD4r 


Demon  iiattiof.  iW" 


moor 


"B07T 


Htm 

IBDOT 


'BOTy 


BKXjnvngton,  iL 
cnampaign^JiDana, 

IL  

cnicago.lL 


WBJ35KIB 

WBomfrn 


wamKB 


215.795 
■^0312 


/ 


8Za.312 


"MOOT 

-mm 


^lOr  DanviBe.  IL 

'B109~  Decalur-eiingham,  IL 


LUUU/IWB 
mB103A« 


"8:182:076 


B126  En9nn.iN 


IIB109A7B 
LDB126AU 


114341 
247.6081 


818,409.671 
— 8114341 


"235:152 


"8247:608 
~S235:i5Z 


"szrssr 


822332 


"81:840:968 


1Tr428 
T2476T 


823^16 


V.-.-- 
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Tnritao 


Nunrter 


uaac  iraoDig/VBa 
Name 


TABLE  B:l>iN»IUM6PB«g  ems,  LWS 


T«: 


HdpiUban 
(noteD 


ufxraig  UQ  A 
Bk)ck(note2) 


C^mngUdBHoar 
(note  2) 


"mr 


mnr 


moT 


mnr 


TBBBT 


nnor 
nnov 


"THWH" 


WW 


"BOS' 


-BZ^T 


^2BB~ 


^29r 


"BSBOr 

-Bor 


■Bnr 


~B2vr 


1B37T" 
■BJTT 


nBDET 


iiiDr 


-BBfflf 


R.VUByn9.IN 


jacwonviite,  il 


,IL 


WMIuon,  IL 


IN 


KDCKioiq,ffr 


SodhBwid- 


IN 


Sprlnp^Tr— ; 
Chkx>OfDvillerC7r 


Euralai.CA 


Ffi«no.CA 

or 


RBd(lng.CA 


-BOOT 


~BD3T 

■enr 


"■006* 


nniBr 


CA 


ISBTSSm? 
LEWeUUB 


nBznwB 

LUUZOAAt 


LiiaUA« 


nngsoB 

LmS4A/B 


iiBsanB 

IIB380I9B 


LI]B424A;B 


CDBGS9B 
LUUU/UMB 


LIB134MB 


LDBIS7A« 
1IB29inB 


L1KUM« 


L1KS/1A« 
LUU3/2MU 


n3B3890B 

llk»;a« 


SnTrano5^~ 


CA 


SIOCKlOn,  CA 

yhato^Wafvilg: — 
HsnloRlL  CA 
YubaOIHIivyivKr 
CA 


AlVUil,  M 

Aip6ra^  M 


wr 


DMraii,  M 
FMUy-THnriTCFT 


-EOF 


Bzvr 


^25^ 


^3Dr 


'B3«r 


"Bsar 


him^  HI 


nSVOTB 


"TnTSBI 


7S;S79 


127;0C 


msssT 


1:^319 


IDTiOGB 


"iiZTaD 


"SSCBT 


TG;578 


TSB^SBD 


"192705 


~iTC;978 
'7S3;255 


439.2791 
TB8B;5BT 


3B^BWl 


LDBOWB 
LDBI6BA« 


waasKB 


UOBOaSKB 
LUiniMl 


nsnamB 

|LLJtfl12MB 


Uira^GH 


SaglraAi^Baya^nV 


L0B143MB 

isensnB 


isEnamB 

WBOSnB 


OJBSZSnB 
LUIIWA« 


P|4ifll,W# 


"SIZOB 


I37.7V7 


T35!3B7 


Tn77R7 


g1,1S7 
TTO77W 


1455,643 


T33D;8Sn' 


VAHkVIB 


TSBESSr 


TISQ^Tn: 


TPn8:97g 


K391Z79 
137Zr3W 


— ISBS^BST 
I1M47.214 


Tra;3BD 


IZZjSC 


"9T;»7B 


ns3;429 


4|AA^1V4 
147.523 


T9i3;3gir 


tizz;r7 


H873g 
1317W 


|10,5R.n9 


"^TCiOBD 


T93;iBr 


UXODtMi 


UJBSfOIQB 


IDB346WB 
LUUjyUA/B 


"249734 
~T18;558 


1DB:974 


T91S7Mr 


1249737 


TTTOiSV 


T2DB;977 
142.932 


F153B4 |915;3Br 


184:5741 


1377y 

ixs4ir 


Ti4;83r 


■TOW 
injTor 


145365^ 


i»i;2i7 


i33;oBr 


12^470 


iaD;Bg7 

n43W 


i7s;sBr 


T1937T 


Tf^m 


las^sK 

143;929 


VM^ra 


isi^gy 

14133^ 


nzaw 


14:577 
13:1771 


12?755- 


^t.wb^bBZ 


TBTSJ 


15D;0Z7 


191:505 
ITOWI 


1483WT 


g4>974 


TTTBW 


120:595 
14394 


151337 
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Tradbig 


-asifsar 

Hunter 


ossK  iraang/voa 
Name 


raj^ft^mUffOPBjrajBTOJjjDS 


LjdenteN6: 


Hopubbon 

(note1) 


MperingUdA 
Bk)ck(note2) 


Upenu^UdBHoST 
(note  2) 


wK* 


11)05^ 


-RnB- 


~B4I4' 


~B445^ 
"BOPir 


"BDBT 


SS8UR9IB.  mi8,  Nl 


ToliaorOH 

T 


Ctty.lli 


AncMsoa  JKT 


AshsviHe- 

IhwMfcirafwiiiilln   MP 

BunmQm.  nc 


rDB4DgA7B 
IIB444A7B 


L1JB44BA/B 


nSDIOOB 
LUUUGaWB 


-5rD41 
787184 


~3D5:i2D 


125:52T 


1782:184 


1305:129 
151Q:D55 


1Z55I 


178715 


53D.51Z 


~51Q;D55 


"wns^ 


"WSZ 
■BD77 


asnsasrsr 


IDBD62A7B 
IDB07S9B 


"105213 


■BHTT 


NC 

CofiiyEBrSC 


IDBD74A;B 


024^^69 


11052W 


1824:385 


110:822- 


562.437 
1375:984 


1,671.037 


1BD0r 


-B09r 
"BRT 


nBBmB 

L13B141A/B 


13,759.534 
5568.754 


niD05^ 

nenor 


FayBthivine-    " 
Lunborton,  NC 


555.754 
171:325 


1571:325 


iiownce.sc; 

JJOMBDOttMWWOn. 

NC 


IIB147A7B 


II3B15SWB 


'239715 


1239:205 
5217.319 


556.575 


557.133 


123:92T 
12173Z 


■217:319 


-ROF 


WTT 


mxr 


W76- 


Gro0fWt)0fD-¥MlMOIV 

SalemHgh  Point,  NC 

Spartanburg.  SC 

GreenvHW- 

VUMhinaloaNC 


LDB174A;B 


1:241349 


52.793.035 


LDB177A;B 


788:21^ 
"718:937 


1279:304 


1BD05^ 


n3B175A7B 


1788712 
1218:93r 


1BD05^ 


"BITT 
1B185^ 


Qntntnooo,  sc 


WBums 


mor 


■BB1T 


HKKory4jBrioff^ 
MoiganiDn,  rK« 


ISB1599B 


58^435 
T9254D9 


"i347nr 

1292:409^ 


JadcsonvOte.  NCT 


R^iuu  Beacn.  j^T* 


IDB214nB 
nB312A7B 


149:535 


1149:535 
1144:963 


178:82? 


121:894 


13:427 


12934T 


114:9841 
114:405 


B31Z 


B3ir 


IC 


New  Bern,' 
oiaiiysDuig,  sC 


DBSIOOB 


144:053 
154:955 


H54;955 


1WD5- 

mo^ 


^33r 


ILIJsfiffMW 


■B37r 
^357 


ITrioirfi  Piiliwn.  NT 


nS358A7B 


114,455 
T0597B3 


$114,455 
12:451707 


NOanORB  KBptOB,  r^ 


nSS77»B 
UJBflBWH 


76.314 


535.157 
1199795 


H5?W5 
111:445 


124512r 
53.516 


HKi^  Mouni-wiison, 
NC 


^435^ 
-B47r 


Sun4Br,SC 


wwrangnm,  nu 
TX 


EDB436A7B 
n]BI78A7B 


149:524 


■249711 


1149:527 
124g71T 


119735 


114;;953 


P4,972 
125715 


MOOT 

-mar 
mor 
TBor 


"BOOT 


OBDOSOB 


253,1741 
180741 


l2b3.1M 
13B074T 


■B01T 
■BDBT 


AmwHo,  lA 
AuBlin,IX 


nBtnSATB 


nSa2770B 


'BDID' 
■B05r 


mg  spnng,  ia 


wanane 


-89975T 

34,5891 


1899:381 


VC 


WEBSmB 
CDB057nB 


17:654 


117795 
12E547 


135:035' 


1Z505 
l^OST 


UOK/S.  NM 


71724 


135717 


VDOT 

riDor 


"BWf 


uanaB-i-L  wonn,  ia 


LUWUIA/U 


1729:924 
— 55765 


59.742.329 
— 527:551 


— 53387 
5974733 


IIB19179B 
LLKftlWB 


1279r 


noim.  NM 


nSDDT 


1B26r 


LjongvMw^flMfsnau. 
TX 

TX 


-29Z659 


1292:659^ 


TUBSmB 


182:901 


1392:9Ifr 


129765^ 


539791 
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rmsr 


Nunter 


Name 


TMI^BtlliMjiyOPBItgaDS,LilD8 


UoenteNa 


(notel) 


Bk)ck(nale2) 


Upenir^UdUUrar 
(note  2) 


pnor 

"■DOT 


T 


"BSPT 


"Bnr 


TX" 


Paris.  IX 
sanAngHdrnr 


snwwwHJBiTHon,  ia 
smvttpoi^  LA 


LimWWB 


iZBinoff 


aBSTTOff 


nnvDO? 


LiJBWWB 


nBnooff 
nBii90Br 


"mSBT 


32«;307 


n3;«B iznjcar 


'VpCZZ 


$44,711 
'$155;B«r 


Tnrwz 

TSZXW 


■Bfrar 


T5i;»R 


"■DDT 


"BUT 


TT 


nBifin? 


■nwR" 


lyiar,  IX 

vMoo^  ixr 


OBnSOB 

msawB 


ion,/oo 


IUHMimj 


nnv 


HUT 


7x- 


tjMigor.  Mb~ 
B6rton,IIIA' 


"28876 


"1270^187 


IIH0D9B 


^aw 


""TOOT 


UKWAAi 
WBOmB 


'p;3Di;aBr 


nnv 


^rasr 


LBunoivcunmoni, 

NH 

uwMWon  AUDum,  Mb 


LLMMIVW 


TTpm 


■^ITTTW 


"SSBtiSZT 

Tzun 


TBjsn 


iBscnr 


111,171 


^251" 
"B27T^ 


nBznxTB 

LUB/4M! 


isssr 


uonoon^  Nn 

^™--^  ■  ■  ■■■— 
rnmnia,  hm 


LIKJ&1A« 


FSfSnEFSunmaaC 


WBBmB 


nBsso? 


L1JUJMA« 


"B42r 


THiimiHM(Hloiyofci^ 


umawB 


IW 


DoMMT.DE 


EDBQsrasr 

UBIIBOB 


7TW- 


CDBIBITOB 


nsBimB 


■wr 


EDBSmTB 


"BSTO" 


Tfinloiv  NJ 
ravMM^  KA 


masraoB 


w 


nSSTOOB 


wr 


UJOOSKB 


"IBTJSTB 


T1B7;57^ 


^i;697 


~540C7D« 


■»7i;»»' 


T13B;367 
TV71;B17 


IrSUUL/W 


1.1  IJJ  IBM 


^72;97D 


■to;b7t 

700705" 
~9I0;9TC 


107Z97V 

Tre8;o7T 


TTOOTOr 


T319;91V 


"OBv^no 


IQiBZZ 


ajm^ 


— I4ZUEU 
I13.273.BZ7 


TI8ZS85 


'33B:S3 


^>MP,3iO 


123700 


T1Z170r 


T107W 


T2517!r 


"jam 


Ti3;g30' 


T»7:ior 


$4,317 
'$330701 


"$8730r 


'$10:508' 

$AIU/1 

TSfJKr 


-$33;08T 


TIZSTT 
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Manoei 
Nunter 


uasic  iraang/vea 
Name 


TABLE  RliNBiUMOPBiNG  BIDS,  IJMDS 


uoenseiMo. 


Mop(Jaodn~ 
(note1) 


Uperv^UdA 
Bk)ck(note2) 


Upening  Ud  B  block 
(note  2) 


TVadbig 


nmgr 


TOST 


SunbiVy-Shamolanr 
PA 


U3B437A« 


LDB475A« 
WBOSUE 


T8730Z1 


~16i;g86 


Tre73BZ 
■$101:93^ 


$18,737 


TIOTir 
■^41705 


IBDOT 
mRB' 


wuiiamapon,  KA 


■417:845 


$417,848 
$5,488,787 


YdK-rflnoMarTFA 


EDBDZaXT? 


"7430^83 


|b4b,8// 


TRmr 


Daiuinore,m 


LUUU/liA/B 


180712^ 
158,707 


■$190:i2r 


"$ig:oiT 


iBimr 
nonr 


HJ7r 


■BTOT 
BIST 


UBIOOA/B 
Li»156A« 


124:854 


$158,707 
TI24:85r 


$15,671 
"$12:488 


IBDIir 

umar 


^A" 


DBITSSTB 


"327:893 


vsi/m 


T3Z770 


W7y 


RDIir 

rmnir 


"BTBT 


I  layeisio^fin.  imk> 
Chamtanbiffg,  PA- 
NunnsDUifQ,  WW 
HamsonDui^^TK 


LDB183/W 


12B310 


snowyHiEr 


n3B3BSOB 
n3B481X7B 


163.043 
Tn8OT! 


~$i2B:9nr 

$163,043 


$8,288,913 


"$12:891 


$16,305 


T92B:687 


nmr 


WOT 
■B478r 


$137.5g 


$13,755 


mnr 


vwncnester,  va 


EDB4799? 


137,549 


"329:899 


ljZ4yU 

W*^^^  ■WW 


TD1T 


TBD1T 


TDDB" 

Bizr 


Anany-iimon,  laA" 

^^H  ^^N89y  ^3^^ 


LUUUUbA« 
nBD22ff7? 


186OT 


"$188:030 


i:i877l7T 


$7,193,635 
$521,822 


$16,803 
1719384- 


HDIT 


TWIT 


"BDZT 
"0026^ 


Aiiar«a,CA~ 


UBOanB 


-mm 


-BJT^ 


IfT 


znaaxKJB 
wamns 


TBDTT 


NDIT 
miFIT 


1BD97 
"BTOT 


Cdumous,  GK~ 


LUUUBWB 


UBRon.  (ST* 


njQIOSOB 


noiT 
nwiT 


"BlOr 

^23r 


Gaine»v«e,GA' 
La  orange^  or 


LIB18DA« 
rDB237X7? 


"HnT 


■B27T 


JKFrr 


miT 


"BSST 
~B38T 


RDbin»,GA 
OpeUkfrAubumTTCr 


Noma^  dSK" 


unr 


1BD17 

urnr 


imr 


inpi7 

1V17 


1»17 


1BD17 
'IV12' 


1V17 
1BD17 


Tinr 


1BD17 


^410^ 


sar 


"6045^ 


"Bosr 


BITT 


B12T 
^13r 
■B14Z 


"Bior 


"BHJT 

^27r 


lazgir 


5avannan,X3K~ 


Bew^i,iyw 

tSKmafCK,  NU 


ucnnaon,  ilT 


Duldh.1 


FeiiguBPaiB,  NvT 


Grano  PoncB,  fD 
Huron,  SB 


iromwDoa,  m 
Mfliiicio-raMmoni. 


Nmneapons-SL  h'aui. 


n3B27n7B 


1IB334nB 


EDESBOOB 


n]B410ff/? 


uxarmB 
TJoaaroB 


WBOtSOB 
UJBSSmB 


nsnzff/B 


L0B119A/B 
LJB123AU 


nBISOATB 


IJB142AA! 
OBISBKTB 


IIB199S7? 
LLJU2U/A/U 


nBZ7770B 


IIIB2gBK7B 


"521:82 
"510:880 


3510:880 


87,355 
"342^333 


$43,678 
S34Z31i 


"98:809 


170,385 


"$170:385 


"647164 


"589:288 


$32,082 
"$589:200 


124:022 
115:086 


"$124:022 
-$115:088 


330718^ 
"08:891 


"$630:180 


"57:632 


123:682 
78.465 


"38:001 
"400771 


180:559 
"298:015 


12D7I67 
^13m 


■53:189 
"33:059 


"245:144 


"2^:561 


""$25815 
$123,682 


"$39233 


TW077T 


"$180:559 


"$2g87n5 
■$125187 


"$213937 


"$16:530 


"$245:147 


$6,391,283 


T52:i83 


T5r086" 


"$4:368 


134:234 


■T4OT^ 
$17,037 


■"$3308 
158:92T 


3127103 


"$1T:507 


163:018 


"$12OT1 


S3JD4 


"$23D0 


14I9J78 


T187E8 


"$29:802 
"$12:017 


"$2i:3vr 


"$2:860 
"$Z50O 


"$24:51^ 


$639,127 
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rmsr 


Manm 

Nurrter 


iraong/vaa' 
Name 


UdehteNbi 


nOpJoDOn 

(note1) 


UtMih^UdA 

Bk)ck(nolB2) 


vjpenno  na  Btsoai 
(note  2) 


rnnr 


^297 


■B3W" 
"BSTT 


BQT 


^Dsr 


"BOBr 


"BBV 


Sir 


AMwtLM^IM 


Hmmv  ^L 


PL 


THuivHe; 


PL 


xsmasTFC 


.FL 


,TX 


TX 


HOIMOn,  lA 


DT 


7X 


TT 


FC 


TT 


BHctv9bflrt.FL 


IIIWIIWH 
WBSnnB 


wBsrmB 


WBBBnS 


UJBSXKB 


LiURWUU 


LDBMDIUB 


nBDSvner 


LUUUWMH 


LUmBBJW 


waatnB 


WBtSOOB 


WBfSaOB 


12ZR7 


ik:s7b 


"Tixsn 


jjHHLUB 


"137129 
190(908 


~~28BCQS 


•^^^^i^^w" 


T3W379 


T122;Rr 
TCDDV 


T2337lSr 


"^sgi^gTr 


inn;83T 


^j^tmB^TWO 


9SkOB1.1B2 


Tisoc9gr 


i9ci2Qmr 


Tm;ivr 


TnBC9BI 


TI79CIB7 
T3»l37y 


'TC2D5' 


TZ3317 


IMIIIgl 

TVCSV 


lST338r 


TOTIT 


Tn^mr 


T3TOr 
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MQIMJI 

Nurrter 


ttaac  iraong/Mva 
Name 


TABLE  B:  MNmUM  OPBJWG  BIDS,  LMDS 


uoeraeNOL 


PopQB6afr 
(note1) 


Bk)ck(nole2) 


Uipenv^  Ud  B  aoST 
(note  2) 


Tlwflng 


iBin^ 


NIMDVIII6|  r  A 


"BB^rcgf 


SandiKky.OH 


T33;;oTO 


TIZTOf 


ShMon,PA 
OH 


LXB416MB 
LDB484A/B 


~P92;617 


IBOTC- 


~99Z;6TO 


199767 


mrtr 


LUUUU»A« 
WOBSaS 


"TRrras 


13BC79T 


TZBDTnr 


T28;in7 

TBZSR* 


-BDcr 


PSttC8Q0Ui8t  RnS 

rL  WBnon  DBaCn,  rL 


nsDraoB 


13I979T 


'$33^990' 


nsraoDV? 


"171^ 


■$17133B" 
147.792 


UTTO^ 


-mnr 


^iw 


"■wr 


^199* 


KnfndndTLA 

I  I   llll  II    .llJlMlJ 


iDffraBn;? 


19i;999 


263.691 


ii6i;99r 

T263;691' 


H79U 
T19;i9ff 


^ZD,^03 


mnr 


Houma-miDociauxi 

LA 

LaiayeiiB-NSMnDena, 
LA 


n3B195»7? 


nBZ3C99? 


496,579 
79.145 


1496;577 
939.573 


S49,65B 


TBinr 


^235~ 


93.959 
TTOTStr 


nwir 


Lauwl.M5        " 

MccxxravEirooKnaven, 
MS 


LUUftUA/U 


TD73 


T107;29V 


TSBCWT 


TBIFIT 


THJir 
TilJir 


MODlie^AL 


NeMfCMeans.Ur 
FC — 


LUSUEMftI 

WBmns 


"594:397 


1,367,199 
34M06 


9S94.397 
93,076,131 


■j3n;ns 


UU/.b14 


"934;44T 


"83^ 


0383430? 


197:112 


"9197:117 
~9194:Q2tr 


916,712 


18019' 


"BD35" 
^DQ" 


BecKiey,w>r 


LUHlBbA/B 
LUHMHA/B 


■9195192" 


BluslWd.VW  ~ 
Charieston,  WNT 


i8^aa^ 

"491:397 


■9Wf:397 


TO^m 


nmr 


inns' 


"B07T 


QncifVttit.  OH 


warnnB 

n3BD6179B 


1590?B1 


:999 


"94:478:515 
■92Jf739T 


"9447:957 
T27173T 


-mrar 


'6199' 


mnsr 
riDir 


■Bigr 


Dayton-spiii  tyiimd, 

OH 

HunDngion,  wv- 
Ashiand.KY 


L0Bia6A/B 


LOB197A/B 


T2D7? 
363.936 


^■W)«>.«>^ 


T2i;515 
946,679 


939.394 


T2:5Dr 
T4:998 


iBDir 
rmnr 


13259' 
"BSSO" 


Logan,  wv 
Puiisinoinir^^^ 


LUU&yA/B 
LUUJbMA/B 


"43:032 


93,356 
195:992 


T185:987 


TI9:599" 


"8474" 


10019' 


1017 


^095^ 

"HKT 


WUUanBon,W\r 
Plk8vilte,Ky 
uape  uraraaau- 
SikestoaMO 


nS47908 


1ID17 


"8097 
"BZir 


Catt)ondal»iyM5nri 
coiunna,MD 


CDBD6908 
nSD67»78 


191755 


1D19' 
10017 


"BZ37 


jofionion  ci^, 

KMICBVIIM^  NC 


TBKT 


nB09QS78 
LUM/A/B 


"209:487 
190:536 


■9191755 


141,404 


11190:535 
1141:404 


"8307 


ML  vemotMjemiBiia, 
IL 


EDB23D08 
LUUJUHA/B 


&ft.00«5 


119296 


"927787 
H193B5 


18017 
11717 


"8357 
■B36r 


nBranoKT 


18017 


^397 


Kopiari 

uuincy.  iL-nanraoai. 

MO 

HoBaTMD 


10835908 
IIB367708 


149710 
177213 


"9149740 
9177713 


LUUflOA/B 


18733 


"9497n7 


TI9:i90 


"920:950 
119:054 


H4:i4T 


12777 


111:929 
"914:934 


727 


94.912 
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nmsr 

Tradbig 


Number 


Nvne 


TABLE  B;  MNMJM  OFEIiMG  aPS.  LKPS 


UodhMNa 


MbfkMbdrt 
(nolBl) 


upsnng  ua  a 
Bk)ck(nato2) 


(note  2) 


nwnr 


TffBUr 


niair 

-ffJHff" 
-HOOD" 


TJBfflf 


"wnr 


-mar 


saF 


Hfir 


nz 


"OTKT 


^iwr 


'BZir 


^zsr 


laZTT 


■BZ7T 


"BaBr 


"EZTT 


s^iiiypwwii  wwJ^ 


SETSBTIKr 


AppMbfOMiKatRr 
VM 


IT 


FondcitiUd.Vr 


"LUfMHAW 


noui^mn,  m 


Iron  MAuriUrmi — 

jmMVHI^tMiOlIi  Wl 


^WT 


■BBKESSCnaF 

MKMOn,  vw 


M 


W 


-jam 


Anoons,  KA 


^nr 


"BZOT 


~B3Dr 


IBBZr 


Shtboyg^VM 
rDlfil- 


nBGomH 


WBmnB 

LDBITOAAl 


nsomTEr 


CD0l73X7ff 


n3BTO«7B 
CDBBDBXTGr 


n3Bznmff 


LUUZ/2MU 


wBzrmB 


LUUBflUMH 
IIB297?OB 


HBRsne 


Clarlaburg-UMns, 
WV 

IDuBoi»oa»fiaar 

RA 

FarmonriW 


inanna,  K/T 


JolwMoMin,  P^r~ 


LDB417A« 
CDBISZn? 


LUUUEWB 


LUU11/AU 


UBT37XfB 

uBaosmB 


ai  aty-h»nldinrwr 


■B»7T 


lAkl^kn^    urn* 

WmSKnSmr 


UOfT 


19T 


cnty«nn«,W7 


CofcrfMo  8^>nnc^  wj 
DHtvw.CO 


Ft 
CX> 


TXBznmff 

ISB3D60B 


TSBSZDOB 


WBOnOE 


WOfnKIB 
WaBBKB 


WaOBBKB 


WBmnB 


WBmnB 


"Tsszjna 


■Z7TOW 
— BTilK 


1B8^ 


"WSJKB 


-TKcias 


■3b;:tot 


-7n;8iu 


-298701 


-8B3;n5 


T75T;8a5 


"vrzn 


-220(080 


'397825 


T87l8075r 


f33.5P 


T23;wpr 


TSmCRT 


-|22OT^ 
1S29V 


1298787 


TlSTfT 


TB7W 


— $3B;89ir 


T2Di;2«r 


iiim^ 


1217180 


"57310 
-8BC9D9 


-2n;2ir 
ioi;5aq 


-08318 
106:882 


-fn«;TO(r 


#2BtBZ9 


-|2iT3«7 


iWJai 


Tfosjai 


-ram 


-219:937 


igg 


-7073:982 
-T88;T3B 


TZI9[937 
f!36;T72 


TIOS^SO^ 


— I1887W 


-in8;97v^ 


-5Z300' 

Tcsor 


Tsum 


TZ:500 
T2:5B01 


T2!;wr 


T29377 


iso^nr 


T337¥ 


-|1D:38r 
-$2DCm 


T22;oor 


-mcDsor 


"n25IW 


-SCSDO 

-ni;i25' 


TTO^gg 

"I8yi3. 

-f10:50D' 


-|SB«3B«- 

TR353- 


Tiocsor 


"snsiff 


-f18:VIT 
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lYadhv 


Maket 
Nunrter 


tdaac  iraangArea 
Name 


TABLE  BjiyONWftyOFgNg  Bros.  IJCS 


uoenseiMo. 


Mopuaoon* 
(note1) 


(JjpetvngUdA 

Bk>ck(note2) 


Upenr^ttdBUoSir 
(note  2) 


naa 


-fflBT 
-BITT 


«ana  JuncUon,  CX) 
Greeley,  00 


Ll»ir2A/B 


187:0821 


"5T3T:82T 


-fWTOT 


13T:82T 


fT3:TOI 

TaB^oori 


naiT 


TEtSS' 


Rieblo^OO 


WBOSSflB 
LUUJUM/B 


'TBOTIOT 


"S2bb:ow 


iRBr 


mssr 


mcr 


-B37r 

■B38r 


FbfMCHy.SD 
WvwtDn,WY 


11127 


B411 


wocKapnng8,v¥Y 


m337S»? 
L1K«1A« 


18T378 
-"9^889 


1BII23' 


■BTOT 


LDB411A/B 


10!;gB» 


T2BJI0T 


18S::93I 


-8187125 


■8T8:5W 


vinzr 


uanvNW^VA 
Lynchbuig.VA 


LUU&ttA/B 
LUIUMA/B 


-T5«?W7 


"TC3W 


inzr 


'B25r 


MaranavHw,vA 


"90377 


LUUXMA/B 


1.635.296 


$3,679,416 


1367,942 


NonoiK-viigmia 
Bmch  Nowpoit 
VA 


TXJBsrvm 


1:090:869 


$745M56 


I245A46 

860.92 


-mcr 


^37T- 


wcnmono- 

PelBribuig,VA 

Roanol«,VA 


LUm/tiA/B 


-609315 
100:322 


-$609317 
8100.322 


moer 


^37^ 
^930- 


-$107133 


suumoit- 

WByne«boro.VA 

ADeraeen,WK 


83.057 
12^ 


$41,529 
"$1277ar 


$4,153 
"$12T7ff 


^oor 

-B036- 


wannuB 
waaspm 


Heinngnam,"9W" 
Bremeiion,  vwa~ 


mUUMA/B 
LUU331A/B 


189731 
-258337 


"$18973T 


1$18377 


iBirar 


^055" 
■B33r 


-mm 


oiynipUK;eniFBiia. 

WA 

Poft  Angeles.  VSK" 


— S38307 
"$6788:136^ 


$3^ 
1609:517 


HDZi' 


^35r 
-B41T 


nS356A7ff 
LJB413A/B 


— 78:610 
-27083^ 


YO^ 


nS968A7B 
LDB482A/B 


166.563 


$166,563 
"$215:519 


"$16357 
$21,555 


-RDZV 


'BUT 


WA 

Yaiama.wiA 
Majyaguez-Aguaaiiia- 
Ponoe.  PR 


imzr 

11029^ 


215.548 
1351300 


"$33*1:109 


13D«:iW 


^489' 


IIB489A7B 


"$4383357 
-1102309 


"$488309 
$19300 


mzs^ 


B4W 

"B49r 


sanjuan.^ 
US  Virgin  IslanS" 


L0B488A« 
L0B491A;B 


"2:1703*8 
"102300 


$2^.748 


$22375 


IBBB' 


-BD52~ 


bOMingurewv" 


LUBUb2A/B 


^27*8 


LUUUUUA/B 
nB135K7B 


12^186 
"501389 


1128:189 
|6U43&y 


"B099' 
■B13r 


i;ofpin.ivY  ~" 
bvan8viiie.1R" 


B2SZ 

-B2B3' 


ijexingion,ivY 


LLK&2A/B 


-8167101 


-$818:iOT 


"B27T 


Lounvim^ivT 
Nbdlsonville.  Kr 


UJBMKWB 


1.ilOit.Sf5& 


I33«:n9 


46,126 
157:101 


$23,063 
■$157:107 


112319 


-$5DLn9 


"$9131T 
1304319 


yum 


H571T 
1217091 


-BSSS" 
"6339- 


QwwneDoro^  ky 


Paflucan  Bnwfly*" 
imayfleld.  tcy 
somereec,  ivy   ^ 


TEBSson;? 

IDB339K/E 


"217382 


-$217387 


111387 
-96391 


H11387 
~$48399 


111:149 


nRBr 


^423' 
"BTOT 


iBzr 


^3zr 
■Bsir 


nagean.AZ' 
Nogeiee,  A£ 


LJS423A/B 
LDB144A/B 


msr 


^367 


nK)enix,  A£ 
imscoii.  A£ 


LUUXOAV 
IDB34770B 


— 29379 
2.404>760 


— $14339 
153107W 


n3B362nB 


107,714 


1107717 


"S7B30 
123091 


157r37T 
-$10777 
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Tradkig 


Nunter 


Name 


TABLE  B:  MINIMUM  OPBJNQ  aPS,  LM» 


DorarFsr 


RIpOBBSTT 

(nole1) 


Bk)ck(note2) 


(note  2) 


MBET 


imzr 


mzr 


imzr 


IBDZr 


mnr 


mar 


HBZF 


inzB' 


nnor 


Bizir 


"sn?^ 


AR 

[Columlx»aai1^ni5r 
MS 


^ZTO" 


^zgr 


BI5r 
■BOTT 


'BD*r 


■BTTT 


B146 

rsr 


"630^ 


BI15 


sierra  VMMJougBsT 
AZ 


lucson,  aZ~ 
YumB.AZ 


uyeruuigoiKsn 
Oty.TW 
Greenvnl^ 
OroofUMDOd,  MS 


Jacraon,  ma 
TUT 


TTT 


US' 


ri4)ak>4:orMMRS~ 


VIcksburg.  MS 


Aimwon,  AL 
HUfinngniiTX  al" 


DBcaiur.AL 
Domw&fiiBrpiiso, 

AL 

f-iorencatAC 


Gadsden.  AL 
HumBVNW.AC 


MonQ|5n5iy7C 
Selnn,AL 


waaanB 


LOEM47A/B 
UDBOBn? 


LLUUWVB 
n]BD9V9B 


LOB120A/B 


LDB17SA« 
LLKflUA« 


□BZnA/B 
LUUflRWB 


LUUAUAU 


UAUIM/U 

nsnomB 


LDB458A« 


nsoans 


nSTOBATB 
LDB115A« 


EEBnSATff 


WBfSmB 

WBsasnB 


inns' 


IKOS" 


nmr 


nmr 


"HOT 
HHOT 


BD38~ 
■BDST 


■BTO" 


"BaBT 


~B2Br 


"Bssr 


■BOTT 


Tuiawonr^u: 
Band.CR 


coot  tny-MMUi 
Btnd,  OR 

bugans^sprmgneici, 
OR 


LongvMwii  fiA 

■ISBBSSI'KBSaiSnBSSZ' 

RManinKdranis  r—B, 

OR  

normno,  uit 
HoMEurgTOR 


Corvrifc,OR 


An(itraon,W 


OBHSn? 
LDB45QA« 


LLJUUUVH 


□3609770? 


OBTSam? 


'97:621 


B^Pio80 


""79?W 


ibb;vt5 


■TOH3 


"zraigis 


"TTSiSZT 


755:379 


T 


~2DD7Di 


737W 


■awTW 


"59:2501 
TCT:897 


TaDD:33B 


13^:559 
'7TDCZ5 


■T73JJ7B 
179:039 


"939^832 
190798 


"795157 
"237m 


102795 
"79:800 


LUUZflMB 
LUUVIMB 


□3B28BOB 


UKSEUUB 


□3B395nB 


LUUMM/B 


'792:912 


398717 


910BJ9B 


939L7g 


Tn3:993 


'92n:997 

I8i5:5zr 


P.14i;»78 


TXW 


T29T70r 


I161JW7 
T270DC7S6 


TT3i:8B9 


"$210(25 


$173,079 
"91797C9 


"9990795 


937ZB 
"9237:915 


~92BZ:9I7 


79:599 


1:69D;930 
-9:999 


179:808 


■2T7:919 
139:129 


^     937,283 
992723 


|aJ9,UJ9 


947,325 


990:092 9990:087 


-9178:805 


■9Z17:»W 
"913^125 


94,982 
169:995 


'9io:89ir 


93,973 
"916:917 


"911:395 


"921:395 
991.553 


"925:535 


T2D:003 
■"93:99T 


■929717T 


-92:953 


"9167195 
"9270(075 


"9137155 


"9217123 


T17:305 
T17;9091 


199:575 
"93723 


T23797 
TIO375 


"93385 


928,292 


T372ff 
"99373 


T2DaD9 


—99733 


T99:oor 


"9i7:85r 


921,792 
"913:917 


"B09r 


MW    awj 


uwonwiyon  Lwoioni, 
IN 


LiJUU*/A« 
lEBOOanB 
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Market 
Number 


basic  iraGing/vea 
Name 


TABLE  B:  MHWUfl  OPBJNG  BIDS,  LMS 


LjdenseNo. 


Mopuaoon" 
(note1) 


qpenngbMA 
Bk3ck(rx)te2) 


upering  oa  b  udST 
(note  2) 


Ttadbig 


IBDSr 


^2Dr 

^233- 


indiaiiapoiis,  in 


LUUOHA/B 
LLWfWH 


i;32i;giT 


92,974.300 
"9189:895 


1297:935 


1ID3r 


IN 


189:899 


"918:995 


Lanyetu^  in 

MEVIOn,  IN 


□S235A7B 
UKOUA/H 


"297:523 


1297:523 
1109335 


924,753 


'B235" 


109338 
182389 


110329 
1183351 


-wnsr 


^sor 

^377 


Muncie^  IN 


CDB309A/B 


H87385 


wicnmona,TW~ 
TerrenMiiB,  in 


n3B373nB 
WBmfJB 


104342 
"236365 


HU93^ 


110:995 


123397 
"993991 


TWST 


^947 
TOST 


LDB457A/B 


'73758 


146377 


"■937 
~MD97 
"ID97 
"■D37 


VIr 
vwesmngioii,  IN 


nsoomB 

EDB07imB 


137343 


9137.543 
1260385 


"913755 


HI7D" 


Buriinc^ton.  lA 
OBdvKa|)kJB,IA" 


'26038^ 
1973BT 


126365 


■91973Bf 
"9419355 


119795 
191365 


WOT 


DBvenpoft,  uv  iwonno, 
IL 


iUUU8bA/B 
TSB105A7B 


719350 


728330 


"9728335 
"9176317 


"972383 
1173851 


"■D97 
~nD97 


msr 


"BTir 

1BI50- 


w 


MD37 
m37 

imsr 
m37 


'B2DS' 
^287 


DUDuque,  JT" 
i-LLioqge,17r 


LUmilA/B 
□3B118A7B 


EDB15ID0B 


1763^ 
'T31731 


"913173T 


lOMBU^,  lA" 


CHy.lA 


IIB2DS90B 

LuuaaA« 


11577| 
553^5 


111573^ 
"927345 


"9116339 


11337^ 


in37» 

92,7951 


11T39r 


^255" 


II3B2B5A;B 


'B33r 


OBSfiwirDr 


"■937 
"n037 


'B42r 
-6467 


SlouxCily,IA 


□3B33770B 
EDBCmB 


n83W 
122388 


128319 


1122385 
"9328317 


"291309 


"9261305 


1123B5 


"93Z9B7 
"9267IOT 


lA 


Fas: 


msnsoB 


m97 


"■D37 


^055^ 
'BD97 


BrowneviiWK 
Hvffngefv  TX 

ciiSHrnr 


LUUUbBA/B 


277325 


1277:825 


"■937 
"11137 


^267 


Ei^PBBs4Mraor 
TX 

TX 


EDBD99A7B 
IIB121A7B 


"499388 
"100313 


"9499395 
HOO317 


"BWr 
127 


WBAiien,  lA 
sanAnuMo^  ta 


IIB2BWB 
EDBS68A7B 


152381 


IIB101A7B 


4a43bi 
1330354 


"915238T 
^4a4,UB3 


1339939r 


"■937 


■EOF 


■i -  -■-  ■*— 

cmpona,  rv9 


"nD37 
"MKH" 


^29r 
"B277 


jopm,  Momarii, 


T3K 


WBizsxrs 

WBZSnB 


"96357 


"923377 


'215395 


^397 


KS" 

CHy,  KS 


LLHZAJA/B 
IIS297A7B 


l,(MS^909 


9215,095 
19:i3933T 


nE27SnB 


"81798 
122378 


1122377 


"■037 


-8917^ 
13397 


mBOiiQ4^araoiwr 

KS 

saoana,  ML> 


IEB399A7B 
LDB414AS 


10331 


79705 


19535r 
139353 


"6447 
"8067 


SL  joaapn,  iwu 
TopaBrKS 


IDB303A7B 
LDB445A/B 


191389 
-245379 


"9191387 
12R377 


LUUUbUA/U 


1331795 


1Z771337 


NY 


"927783 


"949395 

Tnmm 


H53B7 


"9344397 


"9Z505 


"521315 

19133591 


"99395 

11Z2B71 


1939r 


'^9:w 


"5277359 


-*<: 
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TradbiQ 


Mwtel 
Htnter 


uaac  iraong/^rea 
Name 


TABLE  B:  WiNjWM  OPgiNg  BIDS.  LMDS 


UoenteNo. 


HopiMon 
(notel) 


upermg  UKi  a 
Bkxk(aote2) 


CJKnmgUdBHoar 
(note2) 


JaniOHOMWHXMTWlK 

NY-WMmi,PA 


LUUnSA/H 
LUUXUA/U 


~nB;9«^ 


ti8b;»7 


TreiCRT 


nn^ 


HZTT 


239.343 


|Z».34J 
V2JSI\7JSSr 


123,935 


msr 


^3ar 


Clean,  NY-Uradiorgr 
PA 


TUT 


|2M./b/ 
141.651 


HDSBT 


Hr 


T4TC:5DT 

TigDi2Br 


"BDar 


kWioFdb,ID 


LUUaUMU 


19D;2B7 
79.4151 


■^i93nr 


iQsr 


103^ 


^3sr 

^36^ 


Logan,  ui 


PRMXHvnTUT 


nezsamB 

UKSUMB 


T397W 


739r 


SaHLakaCtty-OgamT 


IDBSBSm? 
UJKWtfW 


89.651 


T3oe;o35 


~IZ943;D77 


T36;83T 


W.63Z 
T136;83r 


TO7T 

Ttnr 


126,941 

ia4»jiB 


T4;TCr 


B39r 


SLGedfga^UT 
TWn  Fdb,  ID 


ISBSSBATB 
L[B451A;B 


UJHUMWB 


TiTrao 


"$35565^ 


63.557 


IMBT 


msT 


war 


'BD68' 


BhawMlck.  GA~ 
TanBSnBTFT 


■  M«»lf#IWMIlJ^    lil 


IIB16B0OB 


iflWI|3iJo 


MDT 

rmar 


■Bsm- 


nnanw  uQf •  I'k 


mfHWVH 


I2HI.S36 

iy_wiif4Wf 


"UTTTOff 


TT 


LJB439A/B 
L|]B454A/H 


'916;963 
~139;226 


'6416;96T 


XKD5T' 


~62SQC89f 
617.12D 


Tiragr 


B436r 
B46r 


vaKKMa.  tiA~ 


XIT 


aB467nS 


"99:034 
123:864 


TI38[7aBr 
649.517 


11138' 


T3R" 


LUIUUA« 


1BD3r 


-EOT 


UFT" 

DH 

Paitariburb.  W^ 


— 93:57^ 

-Vfrrm 


"64679ff 


OBZeiTOff 
1I]B342n? 


"9^023 


646,912 


18(^025 


C3H 


LDB487MB 
LUUUUHA/B 


T78:i79 


"6178:17^ 
1888:617 


"613g2r 
MJB2 


TI238r 


6W9 


64.662 


T17:8W 


irar 


^48r 


CanteMlga,  OH 

AIDUqiNR|Ua,  MM 


^88:612 
-48:605 


"668367 
12AUU 


^008' 

^D8r 


UBKBfSm 
LUIfl2BA« 


-6243DT 
184^686' 


W2B- 


unHo,  iX~ 


nsBnooff 


'649:860 
TB2778 


T1«277i6 


164:968' 


■516378r 


niD39' 


■Bno" 

"B187 


DurangOiOO 


oanuft 


L1»162A/U 


"JTZjn 


LUHMiMJ 


T97:i66 
"TOW 


1122377 
TI97:i6^ 


612ZU 


11971T 


'B26r 


135:037 


vDvr 


WOT 
■B125" 


saraai-a^ 


IIB407»B 


174:526 


B  DofBdoliviona^ 
Camd8n,AR 


irB125nff 


188:810 


1174:526 
1108:8111 


LUU14QA/B 


222:526 


1222:526 


H0:88T 


1.w^t 


^nir 


AR 


"BIST 


R.5m«h.AR 
narnson.  ai\ 


LIB153MB 
L1»182A/H 


"262:187 


1202:187 
637.230 


"628317 


■B1B7 
■B19T 


74>459 
'T17?I39 


13721 
HT744r 


Hotspnngs,  ak' 


nBigsA/B 


in7:43ff 
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Mvket 
Nunter 


basic  iracmgArea 
Name 


TABLE  B:  MIMMUM  OPENING  BIDS.  LMD6 


License  NO. 


Hofkiabon 
(notel) 


Upenr^kkJA 
Block  (note  2) 


Ujsenir^UdBUoSr 

(note  2) 


TiadbiQ 


JonesixxxH'aragouKi. 
AR 


LUUflUA/B 


"1597131 


1159:437 


115:947 


B2W^ 


lik&/a;b 


"852:026 


"6852:027 
1152:917 


185307 
"615397 


mm 


"EST 
'B34r 


LJaeRock.AR 
nne  Bluff,  AK 


LLJB348A/B 
n3B387X7B 


"152:916 
"11:863 


140:937 


14:097 
12:637 


^38r 


Rus8elMlle,AK~ 


wanms 


-^sz^sn 


^i^P,A38> 


19041" 
1BD4r 


Hior 


Ada,  OK 


n3B0i9n;B 

OBISaSTB 


13379 
15398 


"64T397 
"642397 


14:197 
14307 


wir 


Ardmore,UK 


HDTT 


B137 


Enid,  OK 


177330 


6177.830 


517,783 
"12347 


E247^ 


UNMon-uuncan,  u^ 


WBOBfUB 


50,914 
1,305.472 


— 525357- 
62.937,312 


10041" 


B26r 


MCAiesier,  OR" 


1136267798 
n3B32SUB 


1293737 
12,500 


10041" 
1041" 


B327 


Oklahoma  Uty,  OR- 


18356 


124327 


^K7 


PoncaCtty,OK' 


EDB354A7B 


636376 
1290347 


"63326 
129327 
63,254 
63363 


lOOIT 


^437 


SUIIwBler.  UK 


EDB433A7B 
LDB041A/B 


72,552 
"290342 


10O47 
14047 


H)57 


Billings,  Ml 


"65377 


632.539 


mrer 


?)67 


Bossman,  lOTT 
Butte,  Ml 


LUUUbiMB 


LDB064A/B 
LDB171A/B 


65,252 
161338 


"132327 
1161337 


"616:1071 
12337 


10O47 
10O47 


W7r 


Great  Falls,  Ml 


10O47 
10O47 


W87 
-8227 


itelonQ,  MT 


isaiispeii,  Ml 


LDB188A/B 
n]BQ4S;B 


^227 


KennevMCK-pasco- 
Richland,WA 


EDB228K;B 


10D47 
1ID47 


^rar 


LevMston-Moscow,  lu 


^307 


10O47 


11147 


^427 
^467 


iwssouia,  ii>rr 
spoKane,  WA 


mB25UA/B 
LLJB30aA/B 


10O4T 


'B087 


11047 
10047 


^097 
T31T 


Walla  Walla,  WA- 
Pendleton,  OR 
Claiteville,  IN- 
HopMnsville,  KY 


EDB425A7B 
LDB46UA/B 


EDB083S7B 


ux)KBviiie,  TW" 
nasnviiie,  iN" 


LDB0g6A« 
EDB314A;B 


11077 


^227 


10077 
11077 


"6237 
~B297 


Kingspon-oonnson 
City,  TN-Bristd, 

MNTH 

Knoxviiie,  IN 


IDBZ9S7B 


100^ 


"BTCT 


\SVSb 


1DD47 
10O47 


~B257 
^270- 


D047 
10O47 


^327 


10O47 


■B327 
■B337 


1047 


^117" 
"8167 


iWddiesDoro-Hanan, 

KY 

urana  island- 
Kearney,  NE 


IDB232A7B 
LUB295A/B 


LDB167A/B 


Hastings,  Nb 
uncoin.Nk~ 


LDBIBSA/B 
LDB256A/B 


MCCOOK.  Nk 

NonoiK.Nt~ 


rDB270A/B 


Norm  Mane,  Nb 


LUB3ZiA/B 
LDB32SA/B 


omana,  Nt 


Dodge  City,  KS~ 
GadenOHy,K!r 


LUBJJ2A;B 
Li]B114A/B 


IDBIBSOB 


"58752 
19318 


629,376 
629,609 


150,033 


6150,033 


nD328 


139370 
112362 


"6110327 
6139370 


151,563 


6612,862 
6151,563 


220,469 


620,469 


117,613 
1329309 


6117.613 
63,215,946 


652,639 


6652,639 


"948355 


171317 


6948,055 
"6121317 


14134T 


"617134T 


72333 


"309315 


136317 
"6309317 


"36318 


115307 


112326 
80349 


1112327 
640,125 


"905391 

37/4541 


190539T 
618,727 


15359 


632330 


1236T- 
"615307 


111307 


613,927 
661,267 


615,157 


1Z347 


611.762 


1321397 
665,2641 


694,806 


612.122 


514.155 


"53347 


130357 


17507 
111357 


14317 
190307 


63353 
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Notes: 

(1)  All  population  Hgures  are  4/1/90 
U.S.  Census,  U.S.  Department  of 
Commerce,  Bureau  of  the  Census 

(2)  The  minimum  opening  bid  for 
Block  A  is  calculated  in  three  tiers,  for 
licenses  with  populations  over 
1.000,000  it  is  calculated  as  Population 
X  $2.25,  for  licenses  with  populations 
between  100,000  and  1.000,000  it  is 


calculated  as  Population  x  $1.00,  for 
licenses  with  populations  under 
100,000  it  is  calculated  as  Population  x 
$0.50.  This  minimum  opening  bid  for 
Block  B  is  10%  of  the  Block  A  opening 
bid  (except  as  noted  below  for  New 
York).  All  opening  bids  are  rounded  up 
to  the  nearest  dollar.  No  opening  bids 
will  be  initially  set  below  $2,500  per 
license. 


(3)  The  New  York  A  Block  opening 
bid  is  based  on  an  enciunbered 
population  of  9,503,769,  (the 
unencumbered  BTA  less  the  pops  in  the 
encumbered  PMSA)  but  the  B  block 
opening  bid  is  based  on  an 
unencumbered  population  of 
18.050.615. 
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baac  iracng/vea 
Name 


TAa£  RMIIiMUM  OPENING  HDS.  LMDS 


uoenseNa 


I  Ir^ni  JrJinn 

nOpUaDOn 

(nole1) 


upennguaTT 
Bk)ck(note2) 


(note  2) 


iKfor 

TfMflng 


Maket 
Nunnber 


Great  Bend.  KS~ 


WBnmB 

uxmmB 


■«J775I 


T2D;39ir 
130,463 


EUUU 


iBwr 


TOiSZS 


Hays.KS 


HutcnmsonrKST 


U3B2amB 
WBZS3KB 


1257199 
S3,96D 


TTZSiOSr 


"Banr 


126,980 


512,510 


T2;BSff 


"Bssr 


Uberai,KS 


U3B3SSKIB 


i^a^m 


saiina,iss 


¥wcnna,isg" 


znBtrnoB 

WBfSmB 


T2D3T7 


'is3r:vsf 


nDfr 


'^flT 


"Biar 


"Fiar 
-Bzzr 


Honolulu,  rt 
Kanuui-WBiiuKij- 


nerazATE 

WBIZ2KB 


^3673T 
~100;5D9 


~S83B73T 


i^mjasf 


TI27I37 
183:627 


TRWBT 


notr 


Hi 


WSBfOfS 

wamnm 


T^jn 


#2^5o9 
T2«;D37 


1Z5S? 


nmr 


■EST 


Uhue,Hi 


"631509 


Bartle8vUle.Uir 


WaOBBKB 
LiKHIAftl 


T3T757 


"53:17^ 


'BD8r 


"Bjrr 
~Bnr 


Colleyvilio,  KS 


"BOW 


WlUBHOgOO,  CT^ 

TOBaTTK- 


1^8:267 


~sn876r 


WORBKIB 


-636:559 


-^88:943^ 

-i2:nT 


VflU4M3 


183:656 


"H:606 


Aiicnonigs,  ak 


LUUU14A/U 


S46,056 


■B136- 
■B22r 


WT 

junoau-ivicniian, 
AK 


WBOmS 


-68:969 


T33:0DD 
"93:000 


imoor 

121,500 


13:937 


Tf330(r 
$2,500 


IBDST 


"699^ 
B483 


GuOT "• 

Islands 


iDB9gQn;B 

II1B99379B 


"0992- 


Amencan  Samoa 


IDB992A7B 
Tolab: 


■97:000 


123:50^ 

1415,379,291 


52:50a 

$43,469,669 


Notes: 

(1)  All  population  figures  are  4/1/90  U.S.  Census.  US.  Department  of  Commeree,  Bureau  oitht  Census 

(2)  Hie  minimum  opening  bid  for  Block  A  is  cakaiBted  in  Aree  tiers,  for  licenses  with  populations  over 
1,000,000  it  is  calculated  as  Population  x  $225,  for  licenses  with  populations  betv^een  100,000  and 
1,000,000  it  is  cakulaled  as  Population  x  $1.00,  for  licenses  with  populations  under  100,000  it  is 
calculated  as  Population  x  $0.50.  The  nunimum  opening  bid  for  Blodc  B  is  10%  of  the  Block  A 
opening  bid  (except  as  noted  bebw  for  New  Yofk).  All  opening  bids  are  rounded  q>  to  the  nearest 
dollar.  No  opening  bids  will  be  initially  set  beknv  $2,500  per  license. 

(3)  Tlje  New  Yoric  A  Bkxdc  openii^  hid  is  based  on  an  encumbered  population  of  9,503,769,  (the 
unencumbered  BTA  less  tfie  pops  in  tfie  encumbered  I^ISA)  but  the  B  bkx:k  opening  bid  is  based  on  an 
unencumbered  pqxdation  of  18,050,615.  -. 
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Note  regarding  use  of  Major  Trading 
Areas  and  Basic  Trading  Areas:  Based 
on  material  Copyrighted  1992  by  Rand 
McNally  &  Company.  Rights  granted 
pursuant  to  a  license  from  Rand 


McNally  &  Company  (through  an 
arrangement  with  the  Personal 
Communications  Industry  Association) 
to  all  interested  parties  for  use  solely  in 
connection  with  the  licensing,  building. 


marketing  and  operation  of  personal 
communications  services,  certain 
specialized  mobile  radio  services  and 
local  multipoint  distribution  services. 


TABLE  B:  lUlliiltli  CyEMNG  BDS.  LIDS 


TVadbig 


HBfsr 

Nurrber 


uasic  iraong/vBa 
Nvne 


uoereaNO. 


MOpuaodfT 
(nole1) 


upsrmg  uki  a 
Bkxk(nole2) 


uperwig  ua  b  HOCK 
(note  2) 


Note  regarding  use  of  Mqor  Trading  Areas  and  Basic  Trading  Areas:  Based  on  material  Capytifjatad 
1992  by  Rand  McNally  &  Company.  Rights  granted  pursuant  to  a  license  from  Rand  McNally  & 
Company  (through  an  arrangement  with  the  Personal  Communications  Industiy  Asaociarion)  to  all 
interested  parties  for  use  solely  in  connection  with  tfw  licensing,  building,  mariceting  and  operation  of 
personal  comnounications  services,  certain  speciaUaed  nwbik  radio  services  and  k»al  naiitqxMit 
distribution  services. 


IFR  Doc.  98-2610  Filed  2-2-96;  8:45  am] 
iOOK«nB<«1-C 


FEDERAL  COMMUNICATIONS- 


IOC  OodtM  Na  a2-»7;  DA  t6-172] 

North  American  Numbering  Council; 
MMimg 

AQENCY:  Federal  Communications 

Commission. 

ACnON:  Notice. 


r:  On  January  30.  199a.  the 
Conunission  released  a  public  notice 
announcing  the  February  18. 1998, 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  Agenda. 
FOA  FURTHER  MFORaMTKM  CONTACT: 
Jeaimie  Grimes,  Paralegal  Specialist, 
assisting  the  NANC  at  (202)  418-2313  or 
via  the  Internet  at  jgrimesdfccgov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau.  Federal 
Communications  Conunission.  2000  M 
Street,  NW,  Suite  235,  Washington,  DC 
20054.  The  fax  number  is:  (202)  41ft- 
7314.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLBCNTARY  MFORftUTION:  Released: 
January  30, 1998. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Wednesday.  February 


18. 1998,  from  8:30  a.m  until  5:00  p.m., 
EST  at  the  Federal  Communications 
Commission.  1919  M  Street,  NW.  Room 
856.  Washington.  DC  20554. 

Propoaed  Agenda 

The  plaiuied  agenda  for  the  February 
18, 1998,  meeting  is  as  follows: 

1.  Issues,  if  any,  not  completed  during 
Conference  Call  Meeting  of  February  9. 
1998. 

2.  Number  Pooling  Management 
Group  (NPMG)  Report. 

3.  Industry  Numbering  Committee 
(INC)  Report  on  Number  Pooling. 

4.  North  American  Nimibering  Plan 
Administration  (NANPA)  Working 
Group  Report.  Central  Office  (00)  Code 
Administration  and  NANPA  Transition 
Task  Force  updates.  Discussion  of  issue 
of  the  neutrality  of  Database  Service 
Management,  Inc.,  (DSMI)  and  the 
"Broader  Issues"  associated  with  Toll 
Free  Administration. 

5.  Cost  Recovery  Working  Group 
Report:  Review  of  Billing  and  Collection 
Agent  Issue. 

6.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report:  Phase  I  Implementation  Update. 

7.  Wireline/Wireless  Integration  Task 
Force  Report:  Discussion  leading  to 
recommendation  on  Rate  Center 
Disparity  Issue. 

8.  Steering  Group  Ad  Hoc  Committee 
Report  on  NANC  Responsibilities  under 
the  Further  Notice  of  Proposed 
Rulemaking  and  Order,  In  the  Matter  of 
Administration  of  the  North  American 


Numbering  Plan  Carrier  Identificaticm 
Codes  (aCs),  OC  Docket  92-237.  FCC 
97-364.  Discussion  leading  to 
recommendation  to  FCC. 

9.  Other  Business. 

10.  Review  of  Decisions  Reached  and 
Action  Items. 

Federal  Coramunicatioiis  Commission. 
GeraUioe  A.  Malise. 

Chief,  Network  Services  Division.  Common 
Carrier  Bureau. 

IFR  Doc  96-2751  Filed  2-2-98: 8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

f 

Ctwng*  in  Bank  Control  Notices; 
AcquWtione  of  Shares  of  Banks  or 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fKtors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
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must  be  received  not  later  than  February 
17. 1998. 

A.  Federal  Seaenre  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291.  Minneapolis.  Minnesota 
55480-0291: 

I.Gregory  lee  Peter,  Tylst. 
Minnesota;  to  acquire  additional  voting 
shares  of  Citizens  State  Agency  of  Tyler, 
Inc..  Tyler.  Minnesota,  and  thereby 
indirectly  acquire  Qtizens  State  Biank  of 
Tyler,  Tyler.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1998. 
lemujar  |.  Johmnii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-2533  Filed  2-2-96;  6:45  am] 
■ajJNO  CODE  tt1»«-f 


FEDERAL  RESERVE  SYSTEM 

FomMtkmsof,  AcquisWons  by,  and 
Msrgsfs  of  Bank  HokHnq  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  comptanies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  27, 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 


l.F 6-M Bancmpomtion,  Inc.,  and  F 
6- M  Merger  Corporation,  both  of 
Kaukaima.  Wisconsin;  to  acquire  100. 
percent  of  the  voting  shares  of,  and 
thereby  merge  with  Financial 
Management  Services  of  Je^rson,  Inc., 
Jefiierson,  Wisconsin,  and  thereby 
indirectly  acquire  Fanners  &  Merchants 
Bank  of  Jefferson,  JefCsrson.  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

2.  Central  Texas  Bankshare  Holdings, 
Inc..  Columbus,  Texas,  and  Colorado 
County  Investment  Holdings,  Inc., 
Wilmington,  Delaware;  to  acquire  up  to 
35  percent  of  the  voting  shares  of  Hill 
Bancshares  Holdings,  Lac,  Weimar, 
Texas,  and  thereby  engage  in  Hill  Bank 
&  Trust  Company.  Weimar.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1998. 
Jennifer  J.  Jolmaaa, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-2534  Filed  2-2-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formatkms  of,  AcquisWons  by,  and 
Msrgsrs  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  .statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  te 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tiie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
miist  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  27, 
1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  The  First  Jermyn  Corp.,  Jermyn, 
Peimsylvania;  to  merge  with  Upper 
Valley  Bancorp,  Inc.,  Olyphant, 
Pennsylvania,  and  thereby  indirectly 
acquire  First  National  Bank  of  Jermyn, 
Jermyn,  Pennsylvania,  and  NBO 
National  Bank,  Olyphant,  Peimsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Heartland  Financial  USA,  Inc., 
Dubuque,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Community  Bank 
of  Albuquerque  (in  organization), 
Albuquerque,  New  Mexico. 

C  Federal  Reserre  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  TransPecos  Financial  Corp.,  Iraan, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Iraan  State  Bank. 
Iraan,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  29. 1998. 
jenniiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-2631  Filed  2-2-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Propossis  to  Engsge  in 
Permissible  Nonbsnking  Activitiss  or 
to  Aequirs  Companies  that  ars 
Engagsd  in  Psmiissil}ls  NontMnking 
Activitiss 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciuities  or 
assets  of  a  company  that  engages  either 
direcUy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  Usted  in  §  225.28  of  Regulatirai  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baidung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
insptection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


5542 


Federal  Register / Vol.  63,  No.  22 /Tuesday.  February  3,  1998 /Notices 


-  Federal  Register/ Vol.  63,  No.  22 /Tuesday.  February  3.  1998 /Notices 


5543 


express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  17, 1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Royal  Bank  of  Canada,  Montreal, 
Canada;  to  acquire,  through  Intergrion 
Financial  Network.  LLC,  Atlanta, 
Georgia,  warrants  of  CheckFree 
Corporation.  Norcross,  Georgia,  and 
thereby  engage  in  providing  data 
processing  and  data  transmission 
services,  pursuant  to  §  225.28(b)(14)  of 
the  Boartl's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  29. 1998. 
JannifiBr  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  98-2632  Filed  2-2-98:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AQENCY  HOLOINQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


TIME  AND  date:  11:00  a.m.,  Monday, 

February  9,  1998. 

PLACE:  Marriner  S.  Ecctes  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  POR  MORE  MFORMATICN: 

Joseph  R.  Coyne,  Assistant  to  the  Board: 

202-452-3204. 

SUPP(.EMB(TARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  30, 1998. 
Jennifer  J.  Johnaon. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  98-2766  Filed  1-30-98:  3:44  pml 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  [termits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  RlBgiater. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  for  the  Antitrust  EHvision  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  1-2-98  and  1-16-98— Continued 


Transactions  Granted  Early  Termination  Between:  1-2-98  and  1-16-98 


Name  of  acquiring  person,  name  ot  acquired  person,  name  of  acquired  entity 


Pandurangan  T^uW(aram.  Drake  HoMing  N.V.  (a  Netherlands  company),  BiW  Connector  Systems.  Inc  

Borland  intemalional.  Inc.,  Vsiganic  Software,  Inc.,  Visigend  Software,  Inc 

MST  OflstKxe  Partners,  C.V..  PureTec  Corporation.  PureTec  Corporation 

J.W.  ChiUs  Equity  Partners,  LP,  Levmaik  Caprtal  Fund,  LP,  Mike  Rose  Foods  Holding  Corp 

MascoTech.  inc.,  TriMas  Corporation,  TriMas  Corporation  

Cattwdral  Healtticare  System,  Inc..  Orange  Mountain  Healthcare.  Inc..  Orange  Mountain  Healthcare,  Inc  

General  Motors  Corporation.  Republic  Industries,  Inc.  Courtesy  Auto  Group,  Inc ~ 

The  Pittston  Company,  Distrit)ution  Services  Limited,  Distrit)ution  Services  Limited  . — 

EMI  Group  pic,  Bryan  Turner,  Priority  Records,  LLC ~ 

FamiSengesellschatt  J.M.  Vorth  Gtx,  Impact  Systems.  Inc.,  Impact  Systems,  Inc 

W.  Galen  Weston,  The  Quaker  Oats  Company,  Amie's  Bagelicksus  Bagels,  Inc 

John  M.  Bek,  Be«Cs  Department  Store  of  Jacksonville,  N.C.,  Inc.,  BeVCs  Department  Store  of  Jacksonvito, 


N.C.,  Inc 


John  M.  BaMc.  Belt-Simpson  Company,  Greenville.  South  Carolina.  BeNc-Simpson  Compeny,  GreenviNe,  South 

Q^fDHQH    ^ 

John  M.  Beit,  Beik  oil  Spertaiiburg,  S.C.,  inc.,  Beik  of  Spartanburg.  S.C.  Inc 

John  M.  Belt,  Beik  Department  Store  of  Hickory,  N.C..  Inc.,  Belt  Department  Store  of  HKkory.  N.C..  Inc 

U.S.  Xpress  Enterprises,  Inc.,  Rwhard  H.  Schaefer,  Victory  Express.  Inc  ~.. 

Grupo  Industrial  Durar>go,  S.A.  de  C.V.,  Dennis  Mehiel,  Box  USA  Group,  Inc .~ 

Invacare  Corporation,  Suburt)an  Ostomy  Supply  Co.,  Inc.,  Suburtxin  Ostomy  Supply  Co.,  Inc 

Total  Renal  Care  HoWings,  Inc.,  Renal  Treatment  Centers,  lr>c.,  Rertal  Treatment  Centers.  Inc 

Omn«Source  Corporation,  Myer  N.  Franklin,  Jackson  Iron  &  Metal  Company.  Inc  

TPG  Partners,  LP.  Virgin  Entertainment  Group  Limited.  Virgin  Entertainment  Group  Limited 

General  Electric  ComfMny,  TraiuNet  Corporatkxi,  TransNet  Corporation 

Archer-Oaniels-Midteuid  Ctxnpany.  Archer-Danieis-Mkjiand  Company,  HeaitlarxJ  Rail  Corporatk)n 

U.S.  Offk»  ProtkiCts  Company,  Eric  Rt)senbaum,  Astrid  Offset  Corporation 

Eric  Rosenbaum.  U.S.  Office  Products  Company,  U.S.  Offne  Products  Company 

United  States  Filler  Corporatwn,  WiHiam  A  Bianco,  Jr.,  The  Kinetks  Group.  Inc 

Summit  Ventures  IV,  LP.,  Gary  C.  Reif,  GERS,  Inc 

Lagg  Mason.  Inc.,  Brandywine  Asset  Management.  Inc..  Brandywine  Management.  Inc 


No. 


9fr-O850 
98-0958 
98-1060 
98-1062 
98-1066 
9fr-1067 
98-1069 
98-1070 
98-1072 
98-1073 
98-1074 

98-1082 

98-1063 
98-1084 
98-1085 
98-1087 
98-1091 
98-1147 
98-0927 
98-0932 
96-0957 
98-1029 
98-1042 
98-1044 
96-1045 
98-1049 
98-1055 
96-1057 


Date 
Terminated 


01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/96 
01/02/98 

01/02/98 

01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/02/98 
01/05/98 
01/05/98 
01/05/98 
01/05/98 
01/05/96 
01/05/96 
01/05/98 
01/05/96 
01/05/96 
01/06/96 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Group  Maintenance  /Vmerica  Corp.,  Mechanical  Interiors,  Inc.,  MecharocaJ  Interior  Inc 

WHX  Ctxporation,  Handy  &  Harman,  Handy  &  Herman 

IWnois  Tool  Works  Inc.,  Bee  Industries,  Inc.,  Bee  Assets 

Choooiadefabriken  Lindt  &  Spnjngli  AG.  HkKs.  Muse,  Tate  &  Furst  Equity  Fund  II.  LP..  QhirardeUi  HokJings 

Corporation .: 

Madison  Deartxwn  Capital  Partners  II.  LP..  National  Wholesale  Lkyjktators  Buying  Inc..  Natnnal  Wholesale 

Lk)uidators  Buying.  Inc _ 

EVI.  Inc.,  Van  der  Horst  Limited  (a  Singapore  company),  Van  der  Horst  USA.  Inc »; -. 

Samuel  J.  Heyman,  PolaroM  Corporatton,  Potaroid  Assets 

Tel-Save  Hokings,  Inc..  Symetrics  Industries,  Inc,  Symetrics  Industries.  Inc 

Sulzer  AG,  Spine-Tech,  Inc..  Spine-Tech.  Inc » 

RBPl  HoWing  Corporatkxi.  CFA  HoMing  Company,  CFA  HokSng  Compeny — 

Doncasters  pk:  (a  British  company),  Triplex  Uoyd  pk:  (a  British  company).  Triplex  Ltoyd  pic . 

Dower  Corporatwn,  Wiseoo  Piston  Company,  Inc.,  Wiseoo  Piston  Compiany,  Inc  

Hailg  Myers  Company,  Levitz  Furniture  Incorporated,  debtor-in-possessmn,  John  M.  Smyth  Company  

WInSar  Communication,  Inc.,  Midcom  ConwnunKatkxn  Inc.,  Mkloom  Communtcatk)ns  Inc 

OReWy  Automotive.  Int.  Hi-Lo  Automotive.  Inc..  Hi-Lo  Automotive,  Inc _ 

Schering-Plough  Corporatkm.  Sepraoor  Inc..  Sepracor  Inc 

Teiaport  Communicatk)ns  Group.  Inc..  Time  Warner  Inc..  Kansas  City  Ftoer  Network,  L.P — 

Telepoft  Communicatwns  Group.  Inc.,  Tele-CommunKatkms,  Inc.,  Kansas  City  Fber  Networit,  LP 

Shire  Pharmaceuticals  Group  PLC,  Elan  Corporatkxi  pk:  (an  English  company),  Athena  Neurosctences.  Inc  ..... 

Flint  Ink  Corporatkxi,  Manders,  pte,  Mantlers,  pk; - 

Aliant  Communcatkxis  Inc.,  360  Communnaikxis  Company,  Omaha  Cellular  General  Partnership „ 

Cokxnbia  DBS  Investors,  LP,  Clay  County  Rural  Telephone  Cooperative,  Inc.,  Satellite  Televiskxi  Servnes,  Inc 

Merck  &  Co.,  Inc.,  Bwgan,  Inc.,  Bmgen,  Inc  

Otto  Fuchs  Metalwerke  KG,  Joseph  Marinelo,  Homecraft  Industries,  Inc , — ~ 

.deer  Channel  Commuracatkxis,  HKks  Muse  Tate  &  Furst  Equity  Fund  III,  LP,  Ificks  Muse  Tate  &  Furst  Equity 

Fund  III,  LP 

Brian  L  Roberts,  Marcus  Cable  Company,  LP.,  Marcus  Cable  of  Delaware  and  Maryland.  LP 

EcMin  inc.,  RonaM  B.  Hermann.  General  Automotive  Specialty.  Co.,  Inc », — 

Morgan  Stanley  Capital  Partners  III,  LP,  TMne  Warner  Inc,  Pkayune  Cableviskxi,  Inc.;  TWI  Cable  Inc.;  Cable- 


^akxi 


B4I  Group  pte.  Mark  Cerami,  Priority  Records.  LLC ~ ~ 

EVEREN  Capital  Corporatkxi,  Princliaal  Mutual  Life  Insurance  Company.  Principal  Securities  HoMing  Corpora- 


tkxi 


Hughes  Supply.  Inc..  Kevin  E.  Smith  &  Dana  L  Smith.  CMJ  Management.  Inc  . — -.. ~ 

Ooeen  Spray  Cranberries,  Inc..  Michael  S.  Egan,  Nantucket  AUserve,  Inc 

Peugeot  S.A.,  Bertrand  Faure  S.A.,  a  French  company,  Bertrand  Faure  S.A  

mteryaph  Corporatkxi,  Eduardo  P.  Zorritta,  Zydex,  Inc  - 

Fleel  Financial  Group,  inc..  Advanta  Ctxp.,  Advanta  Corp 

Miami  Computer  Sujoply  Corporatkxi,  Minnesota  Western/Creative  Offtee  Products,  Inc.,  Minnesota  Western/ 

CreaHve  Offtee  Products.  Inc  

The  Washington  Post  Company.  Time  Warner  Inc.  Time  Warner  Entertainment-Advance/Newhouse  Partner- 


ship 


Time  Warner.  Inc.,  Cable  TV  Fund  14-B.  Ltd..  Cable  TV  Fund  14-B.  Ltd „ 

PP&L  Resources,  Inc.,  H.T.  Lyons.  Jr..  H.T.  Lyons.  Inc 

The  SK  Equity  Fund,  LP,  Port.  Incorptxated,  Port,  Intxxporated 

JP  Foodservtee,  Inc.,  Mtehel  Besnier.  Sorrento  Food  Sennce.  Inc ~~ 

Hughes  Supply,  Inc,  LSZ  Partnership.  Intematkxud  Supply  Company „ _ 

Solvay  S.A.,  Schering-Pkxjgh  Corporatkxi,  Schering  Corporatkxi  - - 

Repubic  Industries,  Inc.,  Estate  of  LR.  Megel,  HUB  Motor  Co 

Amertean  General  Corporatkxi,  ProvMent  Companies,  Inc.  ProvMent  Life  and  AocMent  Insurance  Co 

Robert  F.X.  SiNerman.  Becker  Interests  Limited  Partnership.  Pace  Entertainment  Corporatk>n 

RotMft  F.X.  SiMemfUMi.  S.  Stephen  Selig  III,  Southern  Promotkxis,  Inc.;  High  Cotton,  Inc;  Buckhead  

Chesapeake  Energy  Corporation.  (Varies  E.  DavMson,  DLB  Oil  and  Gas,  Inc  

Fresh  America  Corporatkxi,  Jack  Cancelieri,  Francisco  Distributing  Company 

ftovaCare,  Inc.,  RonaM  N.  Shostack.  Americare  Emptoyers  Group,  Inc — ~ 

Cedvs-Sinai  Medteal  Center,  Tenet  Healthcare  Corporatkxi,  Century  City  Hospital  and  MMway  Hospital 

Mettfgeselschaft  AG,  Mr.  R.  Gadomski,  HEPP  Corporatkxi , 

The  SKM  Equity  Fund  II,  LP,  J.  Todd  Figi,  Figi  Graphfcs,  Inc - 

American  Stores  Compeny,  SUPERVALU  HoMings,  Inc.,  SUPERVALU  HoMings.  Inc 

Suez-Lyonnaise  des  Eaux.  Canal  Industries,  Inc.,  Power  Sources,  Inc 

The  Seagram  Ctxnpany,  Barry  Diler,  HSN,  Inc 

Greenwteh  Street  Capital  Partners,  LP,  American  Industrial  Partners  Capital  Fund.  LP.  Day  Intematkxial 

Group.  Inc * 

Berwind  Group  Partners,  Tech  Servtees  Intematkxial.  Inc..  Tech  Sennces  Intematkxial.  Inc 

Adantte  Bank  and  Trust  Co..  Thomas  W.  Fawell,  Forrest  HoMings,  Inc 

Oracle  Strategk;  Partners,  L.P.,  Samuel  Toscano,  Jr.,  Neuman  Health  Senrices.  Inc  .'. 

CFM  M^estte.  Inc,  Harris  Systems,  Inc.,  Harris  Systems,  Inc - 

Steven  B.  Dodge.  American  Radk>  Systems  Corporatkxi.  American  Tower  Systems  Corporatkxi 

Dean  Foods  Ctxnpany,  The  Penn  Traffte  Company.  The  Peon  Traffk;  Ctxnpany  


PMN 
No. 


98-1058 
98-1059 
98-1094 

98-1097 

98-1098 
98-1101 
98-1102 
98-1103 
98-1105 
98-1107 
98-1116 
98-1117 
98-1138 
98-1152 
98-1177 
98-0984 
98-1046 
98-1047 
98-1081 
98-1123 
98-1125 
98-0772 
98-0918 
98-0966 

98-0993 
98-1030 
98-1032 

96-1054 
98-1075 

98-1060 
98-1104 
98-0975 
98-1259 
98-0635 
98-1078 

98-1068 

98-1109 
98-1110 
98-1118 
98-1119 
98-1124 
98-1127 
98-1128 
96-1129 
96-1130 
98-1131 
98-1133 
98-1134 
98-1135 
98-1136 
96-1137 
98-1140 
98-1143 
98-1146 
98-1150 
96-1151 

98-1153 
98-1155 
98-1156 
96-U59 
96-1161 
96-1163 
96-1164 


Date 
Terminated 


01/05/98 
01A)5/98 
01/05/98 

01A)5/98 

01/05/96 
01/05/96 
01/05/98 
01/05/98 
01/05/98 
01/06/98 
01/05/98 
01/06/98 
01/05/98 
01/05/98 
01/05/98 
.01/06/98 
01/06/98 
01/06/98 
01/06/96 
01/06/98 
01/06/96 
01/0/96 
01/CV96 
01/Oim 

01/0/96 
01^(V96 
01/0^98 

oi/tvoe 
oi/tyge 

01/07/96 
01/07/96 
01/06/96 
01/09/96 
01/12/98 
01/12/96 

01/12/96 

01/12/96 
01/12/96 
01/12/96 
01/12/96 
01/12/96 
01/12/96 
01/12/98 
01/12/96 
01/12/98 
01/12/98 
01/12/96 
01/12/96 
01/12/96 
01/12m 
01/12/98 
01/12/96 
01/12/96 
01/12/96 
01/12/98 
01/12/98 

01/12/96 
01/12/98 
01/12/98 
01/12/96 
01/12/98 
01/12/96 
01/12/98 
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Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


RicMood  Hotdings.  Inc..  FF  HoWings  Cofporatkxi.  Farm  Fresh,  Inc 

Roy  A.  Butter,  Butler  Broadcasting  Company.  Ltd  „ 

Waukesha  Hosprtal  System,  Inc..  MenK>hal  Hospital  at  Ocoramowoc,  Inc..  Memorial  Hospital  at  Ooorramowoc. 


Inc 


Eaton  Corporation.  Amherst  H.  Turner.  G.T.  Products.  Inc  .^ 

Eaton  Corporation.  Robert  D.  Gustine.  G.T.  Products.  Inc ^ „ 

LT  Participations.  S.A.,  IDC  Service.  Inc..  ASI  Marltet  Research.  Inc 

Gardner  Denver  Machinery  Inc..  D.H.  Caroll.  Champion  Pr>eumatic  Machir>ery  Company  

Castle  Hartan  Partners  III.  LP.  Tidewater  Inc.,  Tidewater  Compression  Service,  Inc  

Applied  Power  Inc.,  sk)hn  L.  Trusseli  II.  PerformarKe  Manufactured  Products,  QJD  Corporation 

John  Hess.  Amerada  Hess  Corporation.  Amerada  Hess  Corporation — 

American  Stores  Company.  Bob  A.  and  Eileen  GriffHh.  Ultimate  Home  Care  Co.  Inc 

PhyMatnx  Corp.,  James  V.  Zelch.  M.D..  Regional  Health  Services,  Inc.;  Regional  MRI  of  Chicago  

Intermedia  Corrwnuntcations  Inc..  Long  Distance  Savers.  Inc..  Long  Distance  Savers,  Inc 

Aiwi  B.  Miller,  Hospital  San  Pablo,  Inc.,  Hospital  San  Pablo,  Inc  

Joseph  DiMarco,  Waste  Management,  Inc,  Waste  Management.  Inc 

CORESTAFF,  Inc,  Alexis  Tatarsky,  Taos  Mountain,  Inc „. 

United  Rentals.  Inc.  Jerry  L.  Reinhart.  Access  Rentals.  Irw  „ 

AEC  HoMings.  Inc..  Bunzl  pk:  (a  U.K.  oorporatkxi).  Webster  Plactics.  Inc 

The  Toro  Conipany.  DavM  Miller.  GR  Dhplines.  Inc 

Group  MaintenarKe  Amerka  Corp..  Aittiur  M.  Hungertord  III.  Hungertord  Mechank:al  Corporation 

GeraM  M.  Davk).  Reynokjs  Metals  Company,  ReynoMs  Metals  Company .: 

Ctarity  Telecom  Holdings,  Inc.,  Paul  H.  Pfleger,  TIE/communicatwns,  Inc 

Moog  Inc.,  Ernest  Schaeffer,  Schaefler  MagnetKS,  Inc:  Deering  Properties ^ 

United  Auto  Group.  Itk..  Dan  Young  Chevrolet.  Inc,  Dan  Young  Chevrolet,  hK  .^ 

John  DiMaroo,  Waste  Management.  Inc..  Waste  Management.  Inc 

Waste  Management,  Inc..  Joseph  DiMaroo,  DiMarco  Disposal  Sarvwe.  Inc,  J&J  Recydng  Co..  Inc 

BankBoston  Corporatkm.  Ttie  Sherklan  Group.  Inc..  Ttie  Shendan  Group.  Inc _ - 

Beverly  Enterprises.  Inc..  BankAmenca  Corpoiatk)n,  Acqui8ilk>n  Corp 

Quitvest.  Timothy  K.  CamptieN.  Kbckitat.  Inc.;  Automotive  Caliper  Exchange.  Inc „ „. 

Unked  Auto  Group.  Inc..  Alan  V.  Your^).  Young  Managenwnt  Group  and  Kissimmee  Motors.  Inc  _ 

Blackslone  Offshore  Capital  Partners  III  LP..  BMP/Graham  Hokings  Corp.,  BMP/Graham  HokHngs  Corp  

J.W.  ChikJs  Equity  Partners,  LP.,  Playtex  Products.  Inc.  Playtex  Products,  Inc _ 

Ptaytex  Products.  Inc.  J.W.  ChikJs  Equity  Partners.  LP..  Personal  Care  Hokings.  Inc 

BankBoston  Corporation.  Rictwrd  E.  Heam.  Capital  City  Press,  Inc 

Blackstone  Capital  Partners  III  Merchant  Banking  Fund,  BMP/Graham  HoMings  Corp,  BMP/Graham  Hokings 


Corp 


Waste  Management.  Inc.,  John  DiMaroo.  DiMaroo  Disposal  Servwes.  Inc.,  J&J  Recycling  Ser 

Patterson  Dental  Company,  Hill  Dental  Company,  Inc.,  Hill  Dental  Company,  Inc 

Cintas  Corporatk>n.  Johnson  Group  Clear)ers,  PLC,  ApparelMaster  USA  Servnes,  Inc/ApparaMaster  USA,  Iik 

NCS  Healthcare,  Inc,  J.C.  Penney  Company,  Inc.,  Thrift  Drug,  Inc,  Fay's  Incorporated  

Phoemx  International  Life  ScierKes  Inc.,  Kuraya  Corporatton,  IBRD-Ro«rtrum  Gkibal,  Inc 

Rexal  Surxiown,  Inc..  Chnstian  Family  Foundatkx),  Richardson  Labs  Inc  „ 

Health  Management  Associates,  IrK..  River  Oaks  Hospital,  Inc.,  River  Oaks  Hospital,  Inc  

Rodamco  NV  (a  Dutch  company),  RREEF  America  LLC,  RREEF  America  LLC ^ 

Motorola,  Inc..  Edipsys  Corporatmn,  Edipsys  Corporatnn 

Eclipeys  Corporatton,  Motorola  Inc..  Motorola  Inc _ „ 

The  NorttTwestem  Mutual  Life  lnsurarK:e  Company.  Financial  Pacific  Company,  Financial  Padfc  Company 

Robert  F.X.  Sillerman.  BG  Presents,  Inc..  BG  Presents.  Inc 

First  Chicago  NBO  Corporatkxi.  VKtoreen  Acquisitkxi  Corp..  Victoreen.  Inc 

Arthur  Liu.  Heftel  Broadcasting  Corporatmn.  Heftel  Broadcasting  Corporatnn  „. 

Heflel  Broadcasting  Corporation.  Arthur  Lnj,  Multicuttural  Radio  Broadcasting.  Inc 

Hicks.  Muse.  Tate  &  Furst  Equity  Fur>d  111.  L.P.,  TowerCom.  Limited.  TowerCom,  Limited 

Outsourang  Solutions.  Inc..  Tt>e  Union  Corporation.  The  Union  Corporation  ,„ 

Tyco  International  Ltd..  Hoknes  Protectnn  Group.  Inc.,  Hoknes  Protectkm  Group.  Inc  

Naomi  C.  Dempsey.  Sorwoo  Products  Company.  KMI  Continental  Fibre  Drum,  Inc.;  Sonooo  Plastic  Drum 

David  J.  Shimmon.  United  States  Filter  Corporalton.  United  States  FMer  Corporatkxi  

John  J.  Rigas.  Dons  Hokjmgs.  LP.  Natwnal  Cable  Acquisitnn  Associates,  LP 

Irxtex  Corporation,  Gast  Manufacturing  Corporation.  C^  Manufacturing  Corporation „ 

K-N  Energy.  Inc..  Ocadential  Petroleum  Corporatkxi.  MklCon  Corp 

Mr.  and  Mrs.  Lawrence.  Mr.  Herwy  Coumoyer.  Directional  Wirelir>e  Servk:es.  Iik.;  DAMCO  Services 

United  Rentals.  Inc..  Rekihart  Leasing,  LLC.  Reinhart  Leasing.  LLC _ 

The  PerkirvElmer  Corporatkxi.  PerSeptive  Biosystems  Inc..  PerSeptive  Btosystems,  Irtc  

Suez-Lyonnaise  des  Eaux,  CtiemFirst  IrK.,  Power  Sources,  Inc 

Metal  Management,  Inc..  FPX,  Inc.  FPX,  Irw 

C.F.  Gomma  S.p.A..  Dana  Corporatkxi.  Dana  Corporatkxi  r. „ „ 

Rental  Services  Corporation.  Danny  L.  Evans.  JDW  Enterprises.  Inc 

Culp.  Inc..  Artee  Industnes.  Incorporated.  Artee  Industries,  Incorporated  

Westwood  One,  Alan  Markowitz.  Philadelphia  Express  Tratfk:  Limited  Partnership 

DOE.  Inc..  Mak»kn  D.  Bailey.  TEC  Industries  Inc 

Gokler.  Thoma.  Crassey.  Rauner  Furx)  V,  LP,  Cormiar  Equpmant  Corporatton.  Cormier  Equipment  Corpora- 
Iton „ 


No. 


98-1167 
98-1170 

98-1171 
98-1172 
98-1173 
98-1174 
98-1176 
98-1182 
96-1183 
98-1184 
98-1185 
98-1187 
98-1188 
98-1189 
98-1194 
98-1196 
98-1197 
96-1200 
96-1201 
9fr-1203 
96-1206 
96-1210 
96-1214 
96-1223 
96-1226 
9fr-1227 
96-1230 
9fr-1232 
98-1236 
96-1237 
96-1239 
96-1240 
9fr-1241 
98-1244 

96-1245 
98-1247 
98-1248 
98-1249 
98-1250 
9&-12S6 
98-1258 
98-1016 
98-1066 
96-1099 
96-1100 
96-1122 
98-1181 
96-1195 
96-1204 
9fr-1205 
98-1222 
9fr-1233 
98-1261 
98-1038 
96-1050 
98-1079 
98-1115 
9a-1142 
96-1169 
96-1198 
97-3661 
98-1246 
98-1225 
98-1228 
98-1243 
98-1251 
98-1253 
98-1255 

98-1260 


Date 
Terminated 


01/12/98 
01/12/98 

01/12/98 
01/12/98 
01/12/98 
01/12«8 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/96 
01/12/98 
01/12«8 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 

01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/12/98 
01/13/98 
01/13/98 
01/13/98 
01/13/96 
01/13/96 
01/13/98 
01/13/98 
01/13/98 
01/13/98 
01/13/98 
01/13/98 
01/13/98 
01/14/98 
01/14/98 
01/14/98 
01/14/98 
01/14/98 
01/14/98 
01/14/98 
01/15/98 
01/15/98 
01/16/98 
01/16/98 
01/16/96 
01/16/98 
01/16/98 
01/16/98 

01/16/98 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Ashland  Inc.,  Masters-Jackson  Paving  Co..  Masters^ackson  Paving  Co 

Churchill  ESOP  Capital  Partners,  LP,  R.  Briggs  Wood,  Tvnec  Company,  Time  Southern  CalHomia,  Inc; 

James-Ti «_...«.....„ _«.._ ...... _...„..„...„„_. 

J.  Erik  Hvkle.  Kirt>y  Corporatkxi.  Satxne  Transportatkxi  Company „ 

Jordan  Industries.  Inc..  Jerry  A.  Ktett.  K&S  Sheet  Metal  Inc  

Vishay  Intertechnotogy,  Inc.,  Daimler-Benz  AG  (a  German  corporatkxi),  TEMIC  Semiconductor  GmbH; 

SiKconix  Incorporated „ 

Quad-C  Partners  IV.  LP,  Princeton  Enterprises,  Inc.,  United  Piece  Dye  Works.  Limited  Partnership 

OM  Group.  Inc..  Aurk;  Corporatkxi,  Aurk:  Corporatkxi 


PMN 
No. 


98-1262 

98-1263 
98-1265 
98-1267 

98-1272 
98-1274 
98-1296 


Date 
Termkiated 


01/16/98 

01/16/98 
01/16/98 
01/16/98 

01/16/98 
01/16/98 
01/16/98 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding.  Contact  Represefntatives, 
Federal  Trade  Commission.  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303.  Washington. 
D.C.  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
|FR  Doc.  98-2575  Filed  2-2-98;  8:45  am) 

BHJJNQ  OOOE  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 
FHe  No.  971-009S)'' 

Cableviaion  Systema  Corporation; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  im£air 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  6, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Phillip  Broyles,  FTC/H- 
374.  Washington,  DC  20580.  (202)  326- 
2932  or  326-2805. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federa(<Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 


order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  PubUc  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  16, 1998),  on 
the  World  Wide  Web,  at  "http:// 
wWw.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  PracUce  (16  CFR  4.9(b)(6)(ii)). 

Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

I.  Introducticm 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Cablevision  Systems 
Corp.  ("CVS")  an  Agreement  Containing 
Consent  Order  ("Agreement"  or 
"Proposed  Consent  Order").  The 
Proposed  Consent  Order  is  designed  to 
remedy  likely  anticompetitive  effects 
arising  from  CVS's  proposed  acquisition 
of  certain  cable  television  systems 
presently  owned  and  operated  by  Tele- 
Communications,  Inc.  ("TQ")  in  two 
relevant  markets.  This  Agreement  has 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
from  interested  persons. 

II.  Description  of  the  Parties  and  the 
Acquisition 

CVS  is  the  nation's  sixth  largest 
provider  of  cable  television  services  to 
approximately  2.9  million  subscribers  in 
16  states.  Through  its  majority 


ownership  of  Rainbow  Media  Holdings, 
Inc.,  CVS  also  owns  interests  in  and 
manages  a  number  of  cable  television 
programming  networks.  TCI  is  the 
nation's  largest  provider  of  cable 
television  services,  with  over  a  27% 
share  of  all  U.S.  cable  television 
households.  Through  its  Liberty  Media 
Corp.  subsidiary,  "TCI  also  owns  an 
interest  in  a  large  number  of  cable 
programming  networks. 

On  June  6, 1997,  CVS  and  TQ  entered 
an  agreement  (the  "acquisition") 
whereby  TCI  will  contribute  to  CVS 
cable  television  systems  in  New  Jersey 
and  New  York  serving  approximately 
820,000  subscribers.  TQ  will  receive 
CVS  voting  securities  valued  at 
approximately  $423  million. 

m.  The  Complaint 

The  draft  complaint  accompanying 
the  Proposed  Consent  Order  alleges  that 
the  acquisition  would  substantially 
lessen  competition  in  violation  of 
Section  7  of  the  Clayton  Act.  as 
amended.  15  U.S.C.  §  18.  and  Section  5 
of  the  FTC  Act,  as  amended,  15  U.S.C. 
§45. 

According  to  the  draft  complaint,  the 
relevant  line  of  commerce  [i.e.,  product 
market)  is  the  distribution  of  multi- 
channel video  programming  by  cable 
television.  The  distribution  of  multi- 
channel video  programming  by 
technologies  oUier  than  cable  television 
(e.g..  Direct  Broadcast  Satellite  ("DBS") 
or  Multichannel  Multipoint  Distribution 
Systems  ("MMDS"))  is  not  included  in 
the  relevant  product  market  because 
they  do  not  have  a  significant  price- 
constraining  effect  on  the  prices  charged 
by  cable  operators  to  subscribers.  Most 
cable  television  subscribers  are  not 
likely  to  switch  to  another  technology 
(e.g.,  DBS  or  MMDS]  in  response  to  a 
small  price  increase  by  cable  television 
providers.  In  addition,  cable  television 
operators  do  not  typically  change  their 
prices  in  response  to  prices  charged  by 
other  providers  of  multi-channel  video 
programming. 

According  to  the  draft  complaint,  the 
relevant  sections  of  the  country  [i.e.,  the 
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geographic  markets)  in  which  to  analyze 
the  acquisition  by  CVS  of  certain  TCI 
cable  television  systems  are  the 
boroughs  of  Paramus  and  Hillsdale, 
New  Jersey.  As  alleged  in  the  draft 
complaint,  these  markets  are  highly 
concentrated,  with  only  CVS  and  TCI 
providing  cable  television  service  in 
Paramus  and  Hillsdale.  The  acquisition 
would  significantly  increase 
concentration  in  Paramus  and  Hillsdale, 
with  only  CVS  left  to  provide  cable 
television  service. 

According  to  the  draft  complaint, 
entry  into  the  distribution  of  multi- 
channel video  programming  by  cable 
television  is  unlikely  to  be  timely  or 
effective  to  prevent  anticompetitive 
en^ects  in  the  relevant  geographic 
markets. 

CVS's  acquisition  of  the  TCI  cable 
systems  may  substantially  reduce 
competition  in  the  relevant  geographic 
markets  by  eliminating  actual 
competition  between  CVS  and  TCI  to 
serve  existing  neighborhoods,  hotels, 
and  apartment  complexes,  by 
eliminating  actual  competition  between 
CVS  and  TCI  to  serve  new  residential 
homes,  neighborhoods,  hotels,  and 
apartment  complexes,  and  by 
eliminating  actual  and  potential 
competition  between  CVS  and  TCI  to 
extend  their  cable  systems  throughout 
the  relevant  geographic  area.  Each  of 
these  effects  increases  the  likelihood 
that  the  price  of  cable  television  services 
will  increase,  or  the  quality  of  that 
service  will  decrease  in  the  relevant 
sections  of  the  country. 

rv.  Terms  of  the  Proposed  Consent 
Order 

The  Proposed  Consent  Order  attempts 
to  remedy  the  Commission's 
competitive  concerns  about  the 
acquisition.  Under  the  terms  of  the 
Proposed  Consent  Order,  CVS  must 
divest  TQ's  cable  systems  in  Paramus 
and  Hillsdale,  New  Jersey,  to  a  buyer  or 
buyers  approved  by  the  Commission. 
CVS  must  have  a  buyer  approved  by  the 
Conunission  within  six  (6)  months  after 
the  date  it  signs  the  Agreement 
Containing  Consent  Order.  CVS  Is  not 
required  to  complete  the  divestiture 
within  this  six-month  time  period 
because  municipal  approvals  can  take  in 
excess  of  ninety  (90)  days.  If  CVS 
obtains  the  Commission's  approval  and 
files  all  necessary  applications  for  other 
governmental  approvals  (e.g.,  municipal 
approvals  for  franchise  transfers)  within 
this  six-month  period,  the  divestiture 
period  is  extended  by  a  period  of  time 
equal  to  the  number  of  days  such  other 
governmental  body  takes  to  approve  or 
disapprove  the  necessary  applications. 


If  CVS  has  not  obtained  the 
Commission's  approval  for  an  acquirer 
within  the  mandated  six-month 
divestiture  period,  the  Commission  may 
appoint  a  trustee  to  divest  TCI's 
Paramus  and  Hillsdale  cable  systems. 
To  insure  that  the  trustee  can  divest  the 
assets,  the  Commission  is  requiring  that 
CVS  begin  constructing  a  headend  with 
the  necessary  technological  capabilities 
to  serve  the  Paramus  and  Hillsdale  cable 
systems  if  CVS  has  not  obtained  the 
Commission's  approval  of  an  acquirer 
within  the  six-month  divestiture  period. 

For  a  period  of  ten  years  from  tne  date 
that  the  Proposed  Consent  Order 
becomes  Hnal,  CVS,  with  certain 
exceptions  set  forth  in  the  Proposed 
Consent  Order,  may  not  acquire  any 
stock  or  related  assets  of  any  entity 
engaged  in  providing  cable  television 
services  in  Paramus  or  Hillsdale  without 
giving  the  Commission  prior  notice. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  be  come  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
Agreement  and  the  comiftents  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Proposed  Consent  Order. 

By  accepting  the  Proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  Proposed  Consent 
Order,  in  order  to  aid  the  Commission 
in  its  determination  of  whether  it 
should  make  final  the  Proposed  Consent 
Order  contained  in  the  Agreement.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  Agreement 
and  Proposed  Consent  Order,  nor  is  it 
intended  to  modify  the  terms  of  the 
Proposed  Consent  Order  in  any  way. 
Donald  S.  dark. 
Secretary. 
[FR  Doc.  98-2573  Filed  2-2-98:  8:45  ami 
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8.C.  Johnaon  t  Son,  Inc.;  Analysis  To 
AM  Piit>lic  Commant 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


r:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 


federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  6, 1998. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Baer  or  Steven  Bernstein.  FTC/ 
H-374,  Washington.  D.C.  20580.  (202) 
326-2932  or  32&-2423. 
8UPPI3«NTARY  information:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  abpve-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  23, 1998).  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington.  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordwce  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propoeed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from  S.C. 
Johnson  k  Son.  Inc.  ("S.C.  Johnson"), 
which  is  designed  to  remedy  the 
anticompetiljye  effects  resulting  from 
S.C.  Johnson's  acquisition  of  the  home 
care  and  home  food  management 
businesses  of  DowBrands  Inc.. 
DowBrands  L.P.  and  DowBrands  Canada 
Inc.  (hereinafter  collectively 
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"DowBrands").  Under  the  terms  of  the 
agreement.  S.C.  Johnson  will  be 
required  to  divest  DowBrands'  "Spray  'n 
Wash."  "Spray  'n  Starch"  and  "Glass 
Plus"  businesses  to  Reckitt  &  Colman. 
Inc.  ("Reckitt  &  Cohnan").  the  U.S. 
wholly-owned  subsidiary  of  the  British 
company,  Reckitt  &  Cohnan  pic.  If  the 
sale  of  these  assets  is  not  made  to 
Reckitt  &  Colman,  S.C.  Johnson  will  be 
required  to  divest  the  Spray  'n  Wash. 
Spray  'n  Starch,  and  Glass  Plus 
businesses,  as  well  as  DowBrands' 
Urbana,  Ohio  manufacturing  plant  and 
DowBrands'  "Yes"  laundry  detergent, 
"Vivid"  color-safe  bleach,  and  oven 
cleaner  businesses,  to  a  Commission- 
approved  buyer. 

'The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

On  October  27. 1997,  S.C.  Johnson 
and  DowBrands  entered  into  Asset 
Purchase  Agreements  imder  which  S.C. 
Johnson  agreed  to  acqiiire  the  home  care 
and  home  food  management  businesses 
of  DowBrands  for  approximately  $1,125 
billion.  The  proposed  Complaint  alleges 
that  the  acquisition,  if  consummated, 
would  violate  Section  7  of  the  Clayton 
Act,  as  amended.  15  U.S.C.  §  18,  and 
Section  5  of  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C. 
§  45,  in  the  markets  for  the  research, 
development,  manufacture  and  sale  of 
soil  and  stain  remover  products  and 
glass  cleaner  products. 

Soil  and  stain  removers  are  products 
used  by  consumers  in  conjunction  with 
laundry  detergent  to  remove  specific 
and  isolated  stains  frt)m  clothing.  S.C. 
Johnson,  which  sells  "SHOUT."  and 
DowBrands,  which  sells  "Spray  'n 
Wash,"  are  the  two  leading  U.S. 
suppliers  of  soil  and  stain  lemovers. 
S.C.  Johnson,  which  sells  "Windex." 
and  DowBrands.  which  sells  "Glass 
Plus,"  are  also  the  two  leading  U.S. 
suppliers  of  glass  cleaners,  which  are 
used  by  consumers  to  clean  glass, 
mirrors  and  other  surfaces. 

The  soil  and  stain  remover  and  glass 
cleaner  markets  are  highly  concentrated, 
and  the  proposed  acquisition  would 
substantially  increase  concentration  in 
each  marieet.  In  the  soil  and  stain 
remover  market,  the  acquisition  would 
result  in  an  increase  in  the  Herfindahl- 
Hirschmann  Index  ("HHI")  of  5.646 
points,  which  is  an  increase  of  2,730 


points  over  the  premerger  HHI  level.  In 
the  glass  cleaner  market,  the  post- 
merger  HHI  would  be  4,920  points, 
which  is  an  increase  of  1.180  points 
over  the  premerger  HHI  level.  By 
eliminating  competition  between  the 
top  two  competitors  in  these  highly 
concentrated  markets,  the  proposed 
acquisition  would  allow  S.C.  Johnson  to 
unilaterally  exercise  market  power  in 
each  market,  thereby  increasing  the 
likelihood  that:  (1)  Soil  and  stain 
remover  and  glass  cleaner  customers 
would  be  forced  to  pay  higher  prices;  (2) 
innovation  in  these  markets  would 
decrease:  and  (3)  advertising  and 
promotion  in  these  markets  would  be 
reduced. 

The  relevant  geographic  market  is  the 
United  States.  It  is  unlikely  that  the 
competition  eliminated  by  the  prdposed 
transaction  would  be  replaced  by 
foreign  manufactiuers  of  soil  and  stain 
removers  and  glass  cleaners.  Foreign 
manufactiuers  of  these  products  are 
unable  to  compete  effectively  in  the  U.S. 
because  they  lack  the  necessary  brand 
recognition  among  U.S.  consumers  and 
face  substantial  transportation  costs, 
which  make  importing  their  products 
into  the  U.S.  uneconomical. 

In  addition,  new  entry  would  not 
deter  or  coimteract  the  anticompetitive 
effects  likely  to  flow  from  the  proposed 
transaction.  A  new  entrant  into  either 
the  soil  and  stain  remover  or  glass 
cleaner  market  would  need  to  undertake 
the  difficult,  expensive  and  time- 
consuming  process  of  developing  a 
competitive  product,  creating  brand 
recognition  among  consimiers,  and 
establishing  a  viable  distribution 
network.  Because  of  the  difficulty  of 
accomplishing  these  tasks,  new  entry 
into  either  market  could  not  be 
accomplished  in  a  timely  maimer. 
Moreover,  because  of  the  high  costs 
involved,  it  is  not  likely  that  new  entry 
into  either  market  would  occur  at  all, 
even  if  prices  were  to  increase 
substantially  after  the  transaction. 

The  proposed  Consent  Order  naming 
S.C.  Johnson  as  respondent  effectively 
remedi^  the  acquisition's 
anticompetitive  effects  in  the  soil  and 
stain  remover  and  glass  cleaner  markets 
by  requiring  S.C.  Johnson  to  divest 
DowBrands'  Spray  'n  Wash,  Spray  'n 
Starch,  and  Glass  Plus  businesses  to  a 
third  party.  Pursuant  to  the  Consent 
Agreement,  S.C.  Johnson  is  required  to 
divest  these  businesses  to  Reckitt  & 
Colman.  no  later  than  10  business  days 
bom  the  date  the  Commission  accepts 
this  Agreement  for  public  comment.  In 
the  event  S.C  Johnson  fails  to  divest  to 
Reckitt  &  Colman.  the  Consent 
Agreement  contains  a  "crown  jewel" 
provision  that  requires  S.C.  Johnson  to 


divest  DowBrands'  Spray  'n  Wash. 
Spray  'n  Starch,  and  Glass  Plus 
businesses,  as  well  as,  at  the  acquirer's 
option,  DowBrands'  Urbana,  Ohio 
manufacturing  plant  and  DowBrands' 
"Yes"  laundry  detergent,  "Vivid"  color- 
safe  bleach,  and  oven  cleaner 
businesses,  within  six  months  from  the 
date  S.C.  Johnson  signed  the  Consent 
Agreement.  If  S.C.  Johnson  fails  to 
divest  the  crown  jewel  assets  within  this 
six-month  time  period,  the  Commission 
may  appoint  a  trustee  to  divest  these 
assets. 

In  order  to  provide  the  acquirer  with 
DowBrands'  soil  and  stain  remover  and 
glass  cleaner  prpducts  during  a 
transition  period,  the  Consent 
Agreement  requires  S.C.  Johnson,  at  the 
acquirer's  option,  to  provide  to  the 
acquirer  a  twelve-month  supply  of  these 
products  at  cost.  The  Order  also  requires 
S.C.  Johnson  to  provide  the  Commission 
a  report  of  compliance  with  the 
divestiture  provisions  of  the  Order  , 
within  thirty  (30)  days  following  the 
date  the  Order  becomes  final,  every 
thirty  (30)  days  thereafter  until  S.C. 
Johnson  has  completed  the  required 
divestiture  and  every  ninety  (90)  days 
thereafter  until  S.C.  Johnson  has 
completed  its  obligations  under  the 
supply  agreement. 

The  purfKKe  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Ciaric. 
Secretary. 
[FR  Doc.  98-2574  Filed  2-2-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-0135] 

Sulimission  for  0MB  Review; 
Comment  Request  Entitled 
Sut>contr8Ctor  Payments 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0135). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Subcontractor  Payments.  A 
request  for  public  comments  was 
published  at  62  FR  62760.  November  25. 
1997.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  March  5.  1998. 
FOR  FURTHER  INFORMATXM  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  Genera!  Services  Administration, 
FAR  Secretariat.  1800  F  Street.  NW. 
Room  4037.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0135. 
Subcontractor  Payments,  in  all 
correspondence. 

SUPPI-BfCKTARV  MFORMATKMt 
A.PurpoM 

Part  28  of  the  FAR  contains  guidance 
related  to  obtaining  financial  protection 
against  damages  under  Government 
contracts  (e.g.,  use  of  bonds,  bid 
guarantees,  insurance  etc.).  Part  52 
contains  the  texts  of  solicitation 
provisions  and  contract  clauses.  These 
regulations  implement  a  statutory 
requirement  for  information  to  be 
provided  by  Federal  contractors  relating 
to  payment  bonds  furnished  under 
construction  contracts  which  are  subject 
to  the  Miller  Act  (40  USC  270a-270d). 
This  collection  requirement  is  mandated 
by  Section  806  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Public  Law  102-190),  as 
amended  by  Section  2091  of  the  Federal 
Acouisition  Streamlining  Act  of  1994 
(Public  Law  103-335).  The  clause  at 
52.228-12.  Prospective  Subcontractor 
Requests  for  Bonds,  implements  Section 
8g6(a)(3)  of  Public  Law  102-190,  as 
amended,  which  specifies  that,  upon  the 
request  of  a  prospective  subcontractor  or 
supplier  offering  to  furnish  labor  or 
material  for  the  performance  of  a 
constniction  contract  for  which  a 
payment  bond  has  been  furnished  to  the 
United  States  pursuant  to  the  Miller 
Act.  the  contractor  shall  promptly 
provide  a  copy  of  such  payment  bond  to 
the  requestor. 

In  conjunction  with  performance 
bonds,  payment  bonds  are  used  in 
Government  construction  contracts  to 


secure  fulfillment  of  the  contractor's 
obligations  under  the  contract  and  to 
assure  that  the  contractor  makes  all 
payments,  as  required  by  law,  to 
persons  furnishing  labor  or  material  in 
performance  of  the  contract.  This 
regulation  provides  prospective 
subcontractors  and  suppliers  a  copy  of 
the  payment  bond  furnished  by  the 
contractor  to  the  Government  for  the 
performance  of  a  Federal  construction 
contract  subject  to  the  Miller  Act.  It  is 
expected  that  prospective 
subcontractors  and  suppliers  will  use 
this  information  to  determine  whether 
to  contract  with  that  particular  prime 
contractor.  This  information  has  been 
and  will  continue  to  be  available  from 
the  Government.  The  requirement  for 
contractors  to  provide  a  copy  of  the 
payment  bond  upon  request  to  any 
prospective  subcontractor  or  supplier 
under  the  Federal  construction  contract 
is  contained  in  Section  806(a)(3)  of 
Public  Law  102-190.  as  amended  by 
Sections  2091  and  8105  of  Public  Law 
103-355. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
12,000;  responses  per  respondent.  5; 
total  aimual  responses.  60.000: 
preparation  hours  per  response.  .5;  and 
total  response  burden  hours.  30.000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat  (VRS). 
Room  4037.  1800  F  Street.  Washington, 
DC  20405,  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0135, 
Subcontractor  Payments,  in  all 
correspondence. 

Dated:  January  29, 1998. 
Shann  A.  Kian-, 
Mfl  Secretariat. 

|FR  Doc.  9S-2623  Filed  2-2-96;  8:45  ami 
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Stat*  and  Local  Childhood  Laad 
^iaoning  Pravantion  Program  and 
Stata  CMMhood  Blood  Laad 
SurvalNanca  Program;  Notic*  of 
AvaHaMllty  of  Funda  for  Flacal  Yaar 
1998 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 


availability  of  funds  in  fiscal  year  (FY) 
1998  for  new  and  competing 
continuation  State  and  local  childhood 
lead  poisoning  prevention  (CLPP) 
programs,  and  State  childhood  blood 
lead  surveillance  (CBLS)  programs. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000",  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Environmental  Health.  (To  order 
a  copy  of  "Healthy  People  2000".  see 
the  Where  to  Obtain  Additional 
Information  section.) 

Authority 

This  program  is  authorized  under 
sections  301(a).  317A  and  317B  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)»  247b-l,  and  247b-3l,  as 
amended.  Program  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  Part  51b, 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  for  Part  A:  State 
and  Local  CLPP  Programs 

Eligible  applicants  are  State  health 
departments  or  other  state  health 
agencies  or  departments  deemed  most 
appropriate  by  the  state  to  direct  and 
coordinate  the  State's  childhood  lead 
poisoning  prevention  program. 

Also  eRgible  are  agencies  or  units  of 
local  government  that  serve 
jurisdictional  populations  greater  than 
500.000.  This  eligibility  includes  health 
departments  or  other  official 
organizational  authority  (agency  or 
instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  and  all  Indian  tribes. 

Applicants  for  local  CLPP  program 
grants  from  eligible  imits  of  local 
jurisdictions  must  either  apply  directly 
to  CDC  or  apply  as  part  of  a  statewide 
grant  application.  LDcal  jurisdictions 
caimot  submit  applications  directly  to 
CDC  and  also  apply  as  part  of  a 
statewide  grant  application. 

Note:  An  organization  described  in  tection 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
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shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  loan,  or  any 
other  fonn. 

Eligible  Applicants  for  Part  B:  CBLS 
Programs 

Eligible  applicants  are  State  health 
departments,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  and  all  Indian  tribes,  or  other 
State  health  agencies  or  departments 
deemed  most  appropriate  by  the  state  to 
direct  and  coordinate  the  state's  CBLS 
program.  Eligible  applicants  must  have 
a  requirement  for  reporting  of  blood 
lead  levels  (BLLs)  by  both  public  and 
private  laboratories  or  provide 
assurances  that  such  a  requirement  will 
be  in  place  within  12  months  of 
awarding  the  grant. 

Eligible  ^plicants  for  Part  C- 
Additimial  Funding  for  Assessment/ 
Evaluatioo  Studies 

Eligible  applicants  for  supplemental 
funds  are  all  successful  new  and 
competing-continuation  applicants  for 
Part  A  and  Part  B,  and  also  all  non- 
competing  continuation  applicants  for 
Part  A  and  Part  B. 

Additional  Information  for  All  State 
Applicants 

If  a  State  agency  applying  for  grant 
funds  is  other  than  the  official  State 
health  department,  written  concurrence 
by  the  State  health  department  must  be 
provided.  State  applicants  may  apply 
for  funding  from  either  Part  A:  CLPP 
Program  or  Part  B:  CBLS  Program,  but 
NOT  both.  State  CLPP  Program 
applicants  should  note  that  a  CBLS 
component  is  a  required  part  of  a 
comprehensive  State  CLPP  program  and 
may  be  funded  within  the  CLPP 
program  grant. 

Availri>ility  of  Funds 

Part  A:  State  and  Local  CLPP  Program 

Up  to  $11,000,000  will  be  available  in 
FY  1998  to  hind  up  to  15  new  and 
competing  continuation  grants.  CDC 
anticipates  that  awards  for  the  first 
budget  year  will  range  bom  $75,000  to 
$1,500,000. 

Awards  for  State  applicants 

To  determine  the  level  of  funding  for 
which  an  individual  State  applicant  for 
Part  A  is  eligible.  State  applicants 
should  refer  to  the  accompanying  table 
entitled  "State  CLPPs  Only:  Funding 
Categories  Based  on  Projected  Level  of 
Effort  Required  to  Provide  Prevention 
Services  to  a  State  Population." 

Awards  for  eligible  counties  and 
cities,  territories,  tribes  and  the  District 
of  Columbia  will  range  from  $250,000- 


$450,000,  with  an  average  award  of 
$350,000. 

Funding  for  Part  B:  State  CBLS 
Programs 

Up  to  $70(3.000  will  be  available  in  FY 
1998  to  fund  up  to  8  new  and 
competing-continuation  grants  to 
support  the  development  of  CBLS 
programs.  CBLS  awards  are  expected  to 
range  from  $75,000  to  $95,000,  with  the 
average  award  being  approximately 
$85,000.  Funds  must  be  used  to  initiate 
and  build  capacity  for  CBLS.  Therefore, 
any  applicant  that  already  has  in  place 
a  CBLS  activity  must  demonstrate  how 
these  grant  funds  will  be  used  to 
enhance,  expand,  or  improve  the 
current  activity  in  order  to  remain 
eligible  for  funding.  CDC  funds  should 
be  added  to  CBLS  funding  frt>m  other 
sources,  if  such  funding  exists.  Funds 
for  these  programs  may  not  be  used  in 
place  of  any  existing  funding  for  CBLS. 

Funding  for  Part  C:  Additional  Funds 
for  Assessment/Evaluation  Studies 

Approximately  $150,000  in 
additional/supplemental  funds  will  be 
available  in  FY  1998  to  fund  up  to  3 
assessment/evaluation  studies.  Fimds 
will  be  awarded  for  assessment/ 
evaluation  studies  that  address  one  of 
the  following: 

1.  Assessment  of  lead  ex]K>sure  in  a 
jurisdictional  f>opulation  or 
subpopulation,  using  an  approach  to 
surveillance  that  differs  from  the 
complete  statewide  CBLS  system 
described  in  this  announcement. 

2.  Evaluation  of  the  impact  of  lead 
screening  recommendations  on 
screening  for  high-risk  children. 

3.  Evaluation  of  an  approach  to 
primary  prevention  in  a  high-risk  area. 

Additional  Information  on  Funding 

For  State  applicants  for  Part  A:  CLPP 
funding  only:  Determine  your  funding 
category  (Category  1,  2,  or  3)  according 
to  the  table  on  the  next  page.  The  range 
and  average  of  awards  for  each  funding 
category  as  follows: 
Category  1:  $800,000-51,500,000. 

average  award  $1,000,000 
Category  2:  $250,000-$800,000.  average 

award  $520,000 
Category  3:  $75,000-5250,000.  average 

award  $150,000 

State  CLPPPs  Only:  Funding  Cat- 
egories Based  on  Projected 
Level  of  Effort  Required  to 
Provide  Prevention  Services  to 
A  State  Population 


State  CLPPPs  Only:  Funding  Cat- 
egories Based  on  Projected 
Level  of  Effort  Required  to 
Provide  prevention  Services  to 
A  State  Population— Continued 


Arizona 

Artcansas 

California*  

Colorado  

Connecticut  ... 

Delaware „ 

Florida* 

Georgia 

Hawaii  

Idaho 

IHinois 

Indiana* 

Iowa  

Kansas  

Kentucky* 

Louisiana 

Maine 

Maryland 

Mass 

Michigan*  

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

N.  Hampshire 

■MOW  t/OrSOy  ■■■> 

New  Mexico  .. 

New  York* 

N.  Carolina  .... 
North  Dakota. 

Ohio  

Oklahoma 

Oregon  

Pennsylvania .. 
Rhode  Inland . 
S.  Carolina  ..„. 
South  Dakota  . 
Tenr>essee  .._. 

Texas'  

Utah  

Vermont  ......... 

Virginia 

Washington  .... 
West  Virginia  .. 

Wisconsin 

Wyoming  


3 
2 
1 
3 
2 
3 
3 
2 
3 
3 
1 
3 
2 
2 
3 
2 
3 
2 
2 
2 
2 
2 
2 
3 
2 
3 
3 
2 
3 
2 
2 
3 
1 
2 
3 
1 
2 
2 
2 
2 
1 
3 
3 
2 
2 
2 
2 
3 


Alat>ama 
Alaska  ... 


*  Projected  level  of  effort  adjusted  to  ac- 
count for  currently  funded  kxales. 

Each  applicant  must  use  the  funding 
category  that  is  specified  for  the 
applicant's  State.  CDC  will  not  consider 
any  State  application  that  contains  a 
funding  request,  including  both  direct 
and  indirect  costs,  in  excess  of  the 
funding  limit  given  for  the  applicant's 
State.  Any  sudi  application  will  be 
returned  as  non-responsive  to  the 
program  announcement.  However,  an 
applicant  may  request  an  amount  that  is 
less  thanihe  lower  limit  of  the  range 
given  for  the  applicant's  jurisdiction. 
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Additional  Information  on  Funding  for 
All  Applicants  for  Part  A  and  Part  B 

New  awards  are  expected  to  begin  on 
or  about  July  1.  1998.  and  are  made  for 
12-inonth  budget  periods  within  project 
periods  not  to  exceed  3  years.  Estimates 
outlined  above  are  subject  to  change 
based  on  the  actual  availability  of  hinds 
and  the  scope  and  quality  of 
applications  received.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds.  Grant 
awards  cannot  supplant  existing 
funding  for  CLPP  or  CBLS  programs. 
Grant  ^nds  should  be  used  to  increase 
the  level  of  expenditures  from  State, 
local,  and  other  funding  sources. 
Awards  will  be  made  with  the 
exp>ectation  that  program  activities  will 
continue  when  grant  funds  are 
terminated. 

Additional  Information  on  Funding  for 
All  Applicants  for  Part  C. 

Additional/supplemental  funds  are  to 
begin  on  or  about  July  1. 1998,  and  are 
made  for  a  12-month  budget  period  in 
a  project  period  not  to  exceed  the  time 
period  of  the  main  grant. 

Note: 

•  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  source  of  lead 
exposure.  However,  the  applicant  must 
provide  a  plan  to  ensure  that  these  program 
activities  are  carried  out. 

•  Not  more  than  10  percent  (exclusive  of 
Dire*^  Assistance)  of  any  grant  may  be 
obligated  for  administrative  costs  This  10 
percent  limitation  is  in  lieu  of.  and  replaces, 
the  indirect  cost  rate.  • 

Use  of  Funds— Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23. 1989),  recipients 
(and  their  subtler  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  HHS 
Appropriations  Act  expressly  prohibits 
the  use  of  1998  appropriated  funds  for 
indirect  or  "grass  roots"  lobbying  efforts 
that  are  designed  to  support  or  defeat 


legislation  pending  before  State 
legislatures.  Section  503  of  Public  Law 
105-78,  provides  as  follows: 

(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used, 
other  than  for  normal  and  recognized 
executive-legislative  relationships,  for 
publicity  or  propaganda  purposes,  for 
the  preparation,  distribution,  or  use  of 
any  kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislative 
body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature.   . 

Background  and  Definitions 

Background 

In  the  last  few  yeare,  there  have  been 
three  major  changes  in  the  context 
within  which  CLPP  and  CBLS  programs 
function.  These  are: 

•  Changing  functions  of  health 
departments.  Many  health  departments 
have  ceased  to  be  major  providers  of 
direct  screening  and  follow-up  care 
services,  as  Medicaid  beneficiaries  who 
formerly  received  preventive  health  care 
in  health  departments  have  enrolled  in 
managed -care  organizations.  A  decrease 
in  funding  has  occurred  in  many  health 
departments. 

•  Renewed  emphasis  on 
accountability  of  government  agencies. 
A  renewed  call  for  accountability  in 
government  agencies  requires  that 
health  departments  document  both  the 
need  for  and  the  impact  of  their 
programs. 

•  Continuing  declines  in  BLLs  of  the 
entire  U.S.  population,  resuhing  in  wide 
variation  among  jurisdictions  with 
regard  to  the  magnitude  of  their 
childhood  lead  poisoning  problems. 

Resource  limitations  and  the  demand 
for  public  accountability  have  made  it 
increasingly  important  for  health 
departments  to  perform  the  core 
functions  of  public  health  as  outlined  in 
The  Future  of  Public  Health  (lOM. 
1988).  These  core  functions  are 
assessment,  policy  development,  and 
assurance.  Health  department  personnel 
must  also  accomplish  their  missions 
through  others,  by  deepening 
relationships  among  new  and  old 
partners  both  in  and  outside  of  the 
health  department.  Also,  the  widening 
disparity  among  jurisdictions  with 


regard  to  the  magnitude  of  the 
childhood  lead  poisoning  problem  has 
focused  attention  on  state  and  local 
health  departments,  as  opposed  to  the 
Federal  government,  as  the  appropriate 
decision-makers  for  lead  screening. 
Taken  together,  these  changes  are 
having  a  profound  impact  on  CLPP 
programs,  necessitating  a  change  in 
programmatic  emphasis. 

CLPP  and  CBLS  programs  are 
positioned  to  bring  about  improved 
screening  and  follow-up  care  for 
children  with  elevated  BLLs,  improved 
public  and  professional  awareness  of 
the  problem  of  childhood  lead 
poisoning,  and  improved  childhood 
blood  lead  surveillance,  by  performing 
the  three  core  public  health  functions 
related  to  childhood  lead  poisoning 
prevention. 

De/i/iJtions 

•  Assessment:  Activities  organized  by 
a  health  department  for  the  purpose  of 
determining  the  risk  for  lead  expostire 
among  the  children  in  its  jurisdiction 
and  the  adequacy  of  programmatic 
activities  to  address  diis  risk. 

•  Assurance:  Activities  organized  by 
a  health  department  for  the  purpose  of 
(1)  monitoring  the  provision  of  CLPP 
services  including  screening,  follow-up 
care,  and  public  and  professional 
education;  and  (2)  ensuring,  as  a 
provider  of  last  resort,  the  availability  of 
necessary  services. 

•  Qire  coordination:  The  monitoring 
and  organizing  of  follow-up  care  for  a 
child  with  an  elevated  blood  lead  level 
(BLL).  Follow-up  care  includes  both 
medical  and  environmental 
interventions. 

•  High-risk:  A  term  used  to  designate 
areas,  populations,  and  individuals  with 
risk  for  lead  exposure  that  is  assessed  or 
demonstrated  to  be  higher  than  average. 

•  Lead  hazard:  Accessible  paint,  dust, 
soil,  water,  or  other  source  or  pathway 
that  contains  lead  or  lead  compounds 
that  can  contribute  to  or  cause  elevated 
BLLs. 

•  Lead  hazard  remediation:  The 
elimination,  reduction,  or  containment 
of  known  and  accessible  lead  sources. 

•  Policy  development:  Activities 
organized  by  a  health  department  for  the 
purpose  of  framing  the  CLPP  problem 
and  establishing  the  response  to  it  in  its 
jurisdictions;  includes  development, 
oversight,  and  evaluation  of  necessary 
programs,  relationships,  and  policies 
that  will  support  CLPP. 

•  Pr/marypnevent/on:  The  prevention 
of  elevated  BLLs  in  an  individual  or 
population,  usually  by  reducing  or 
eliminating  lead  hazards  in  the 
environment. 
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•  Program:  A  designated  unit  within 
an  agency  responsible  for  implementing 
and  coordinating  a  systematic  and 
comprehensive  approach  to  CLPP  and 
CBLS. 

•  Surveillance:  A  process  which  (1) 
systematically  collects  information  over 
time  about  children  with  elevated  BLLs 
using  laboratory  reports  as  the  data 
source;  (2)  provides  for  the  follow-up  of 
cases,  including  field  investigations 
when  necessary;  (3)  provides  timely  and 
useful  analysis  and  reporting  of  the 
accumulated  data,  including  an  estimate 
of  the  rate  of  elevated  BLLs  among  all 
children  receiving  blood  tests;  and  (4) 
reports  data  to  CDC  in  the  appropriate 
format. 

Purpose 

The  purpose  of  this  grant  program  is 
to  bring  about:  (1)  Screening  for 
children  who  are  potentially  exposed  to 
lead,  and  follow-up  care  for  children 
who  are  identified  with  elevated  BLLs; 
(2)  awareness  and  action  among  the 
general  public  and  concerned 
professionals  in  relation  to  preventing 
childhood  lead  poisoning;  and  (3) 
collaboration  with  other  goverrmient 
and  community-based  organizations  for 

Erimary  prevention  of  lead  poisoning  in 
igh-risk  areas.  To  achieve  this  purpose, 
grant  recipients  are  expected  to  improve 
their  capacity  to  perform  core  public 
health  hmctions  related  to  CLPP  and, 
for  all  state  grant  recipients,  to  develop 
statewide  capacity  for  conducting  CBLS. 

These  awards  should  assist  State  and 
local  health  departments  in  balancing 
core  public  health  functions.  In  some 
places,  achieving  this  balance  will  mean 
shifting  emphasis  away  from  provision 
of  direct  screening  and  follow-up 
services  and  toward  improvement  of 
coalitions  and  partnerships;  providing 
better  and  more  sophisticated 
assessment;  and  developing  and 
evaluating  policies  and  programs  in  a 
manner  that  is  firmly  grounded  in 
improved  assessment.  In  other  places 
where  this  balance  already  exists,  the 
award  should  help  enhance  existing 
activities. 

Program  Requirements 

Part  A:  State  and  Local  CLPP  Programs 

The  following  are  requirements  for 
CLPP  Programs: 

1.  A  director/coordinator  with 
authority  and  responsibility  to  carry  put 
the  requirements  of  the  program. 

2.  Provide  Qualified  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  the  program. 
Applicants  requesting  grant  supported 
positions  must  provide  assurances  that 
such  positions  will  be  approved  by  the 
applicant's  personnel  system. 


3.  For  State  applicants,  commitment 
to  develop  a  statewide  childhood  blood 
lead  surveillance  (CBLS)  system  in 
accordance  with  CDC  guidance  and  to 
submit  surveillance  data  annually  to 
CDC.  For  local  applicants,  commitment 
to  develop  a  data  management  system 
that  i$  part  of  a  state  CBLS,  where 
applicable;  otherwise,  local  applicants 
must  develop  an  automated  data 
management  system  to  collect  and 
maintain  data  on  the  results  of  blood 
lead  testing  and  data  on  follow-up  care 
for  children  with  elevated  BLLs.  For 
both  State  and  local  applicants, 
commitment  to  use  these  systems  to 
monitor  adequacy  of  screening  of  high- 
risk  children  and  of  follow-up  care  for 
children  with  elevated  BLLs. 

4.  For  State  applicants,  commitment 
to  development  a  statewide  childhood 
blood  lead  screening  plan  consistent 
with  CDC  guidance  provided  in 
Screening  Young  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 
Public  Health  Officials.  For  local 
applicants,  commitment  to  participate 
in  the  statewide  planning  process. 

5.  Establish  effective,  well-defined 
working  relationships  within  public 
health  agencies  and  with  other  agencies 
and  organizations  at  national.  State,  and 
community  levels  (e.g.,  housing 
authorities;  environmental  agencies; 
maternal  and  child  health  programs; 
State  Medicaid  Early  Periodic 
Screening,  Diagnosis,  and  Treatment 
(EPSDT)  programs;  conununity  and 
migrant  health  centers;  community- 
based  organizations  providing  health 
and  social  services  in  or  near  public 
housing  units,  as  authorized  under 
Section  340A  of  the  PHS  Act;  State 
epidemiology  programs;  State  and  local 
housing  rehabilitation  programs; 
schools  of  public  health  and  medical 
schools;  and  environmental  interest 
groups). 

6.  Assurances  that  income  earned  by 
the  CLPP  program  is  returned  to  the 
program  for  its  use. 

7.  Program  maintains  a  system  to 
monitor  the  notification  and  follow-up 
of  children  who  are  confirmed  with 
elevated  BLLs  and  who  are  referred  to 
local  Public  Housing  Authorities. 

8.  For  State  CLPP  Programs  provide 
managerial,  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  in  developing  or  strengthening 
CLPP  programs. 

9.  SPECIAL  REQUIREMENT  regarding 
Medicaid  provider-status  of  applicants: 
Pursuant  to  section  317A  of  the  Public 
Health  Service  Act  (42  U.S.C.  247b-l). 
as  amended  by  Section  303  of  the 
"Preventive  Health  Amendments  of 
1992"  (Pub.  L.  102-531),  applicants 
AND  current  grantees  must  meet  the 


following  requirements:  For  CLPP 
program  services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

•  Applicants  who  directly  provide 
these  services  must  be  enrolled  with 
their  State  Medicaid  agency  as  Medicaid 
providers. 

•  Providers  who  enter  into 
agreements  with  the  applicant  to 
provide  such  services  must  be  enrolled 
with  their  State  Medicaid  agency  as 
providers.  An  exception  to  this 
requirement  will  be  made  for  providers 
whose  services  are  provided  free  of 
charge  and  who  accept  no 
reimbursement  from  any  third-party 
payer.  Such  providers  who  accept 
volimtary  donations  may  still  be 
exempted  from  this  requirement. 

Part  B:  CBLS  Programs 

The  following  are  requirements  for 
CBLS  Programs: 

1.  A  full-time  director/coordinator 
vdth  authority  and  responsibility  to 
carry  out  the  requirements  of 
surveillance  program  activities. 

2.  Provide  qualified  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  tliis  program. 
Applicants  requesting  grant-supported 
positions  must  provide  assurances  that 
such  positions  will  be  approved  by  the 
applicant's  personnel  system. 

3.  Establish  effective,  well-defined 
working  relationships  with  CLPP 
programs  within  the  applicant's  State. 

4.  Revise,  refine,  and  carrying  out,  in 
collaboration  with  CDC,  the  proposed 
methodology  for  conducting  CBLS. 

5.  Evaluate  any  interim  and/or  final 
evaluation  of  the  CBLS  activity  in 
collaboration  with  CDC. 

6.  Commitment  to  development  a 
statewide  childhood  blood  lead 
screening  plan  consistent  with  CDC 
guidance  provided  in  Screening  Young 
Children  for  Lead  Poisoning:  Guidance 
for  State  and  Local  Public  Health 
Officials. 

7.  Monitoring  and  evaluation  of^il 
major  program  activities  and  services. 

8.  Conduct  and  evaluate  public  health 
programs  or  having  access  to 
professionals  who  are  knowledgeable  in 
conducting  such  activities. 

9.  Translate  data  to  State  and  local 
public  health  officials,  policy-  and 
decision-makers,  and  others  seeking  to 
strengthen  program  efforts. 

10.  Report  CBLS  data  to  CDC  in  the 
approved  OMB  format. 

Part  C:  Assessment/Evaluation  Studies 

The  following  are  requirements  for 
Assessment/Evaluation  Studies: 

1.  A  study  director  with  specific 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  project. 
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2.  Demonstrated  ability  to  collect  and 
analyze  data  necessary  for  the  conduct 
of  the  assessment/evaluation  study. 
(OMB  Number  0920-0337) 

3.  Conduct  administrative 
arrangements  required  by  the  study. 

4.  Staff  with  demonstrated  experience 
in  conducting  relevant  epidemiologic 
studies,  including  publication  of 
original  research  in  peer-reviewed 
journals. 

5.  Establish  effective  and  well-defined 
working  relationships  vnthin  the 
performing  organization  and  with 
outside  entities  which  will  ensure 
implementation  of  the  proposed  study. 

Technical  Repoitiiig  Requirements 

Quarterly  progress  reports  (OMB 
Number  0920-0282)  are  required  of  all 
grantees.  The  quarterly  report  should 
not  exceed  25  pages.  Time  lines  for  the 
quarterly  reports  will  be  established  at 
the  time  of  award,  but  are  typically  due 
30  days  after  the  end  of  each  quarter. 
Note  that  CBLS-only  grantees  are  not 
required  to  submit  quarterly 
quantitative  data. 

Annual  Financial  Status  Reports 
(FSRs)  are  due  90  days  after  the  end  of 
the  budget  period.  The  final  progress 
report  and  FSR  shall  be  prepared  and 
submitted  no  later  than  90  days  after  the 
end  of  the  project  period.  Submit  the 
original  and  two  copies  of  the  reports  to 
the  Grants  Management  Office  indicated 
in  "Where  to  Obtain  Additional 
Information". 

Application  Contents 

Please  refer  to  the  Program  Guidance 
included  with  the  application  package 
for  important  information  about 
completing  your  application. 

•  Applications  for  CLPP  and  CBLS 
Programs  must  be  developed  in 
accordance  with  PHS  Form  5161-1,  and 
should  follow  the  structure  presented  in 
the  Program  Guidance  document 
provided  by  CDC. 

•  Applications  for  additional  funds . 
for  assessment/evaluation  studies  must 
be  developed  in  accordance  with  PHS 
Form  398. 

•  Application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included. 

•  The  original  and  two  copies  of  the 
application  set  must  be  submitted 


UNSTAPLED  and  UNBOUND.  All 
material  must  be  typewritten,  double 
spaced,  printed  on  one  side  only,  with 
un-reduced  type  on  SW  by  11"  paper, 
and  at  least  1"  margins  and  heading  and 
footers.  All  graphics,  maps,  overlays, 
etc..  should  be  in  black  and  white  and 
meet  the  above  criteria. 

•  The  main  body  of  CLPP  and  CBLS 
Program  applications  should  not  exceed 
75  pages.  Supplemental  information 
may  be  placed  in  appendices  and 
should  not  exceed  25  pages.  Competing 
continuation  applicants  should  submit  a 
progress  report  no  longer  than  10  pages. 

•  The  main  body  of  applications  for 
additional  funds  for  assessment/ 
evaluation  studies  should  not  exceed 
the  page  limit  set  in  "Part  C"  of  the 
program  guidance  document. 

Evahiation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review 
committee  who  will  review  the  quality 
of  the  application  based  on  the  strength 
and  completeness  of  the  plan  submitted. 
The  budget  justification  will  be  used  to 
assess  how  well  the  technical  plan  is 
likely  to  be  carried  out  using  available 
resources.  For  state  CLPP  Programs, 
funding  requests  must  be  consistent 
with  each  applicant's  funding  category 
or  adjusted  funding  category.  (See 
section  entitled  "Availability  of  Fimds" 
for  detailed  guidance.)  The  maximimi 
rating  score  of  an  application  is  100 
points. 

Part  A:  State  and  Local  CLPP  Program- 
Factors  To  Be  considered 


Evaluation  critenon 

Points 

1.  Probiem  statement  and  evidence 

of  n«6d                 

15 

2.  Surveillance  activities  .._ 

16 

State:  Devetopment  of  CBLS 

Local:  Automated  data— man- 

agement and  tracking  sys- 

tem 

3.    ColiatMratlon    and    statewide 

IS 

4.  Core  public  healtti  functions 

25 

5  Qoais  and  objectives      

15 

6.  Program  management  and  staff- 

ing            

14 

7.     Budget    and    justificationnot 

scored » 

(') 

100 

Part  A:  State  and  Local  CLPP 
Programs— FactCMS  To  Be  Considered 

1.  Problem  statement  and  evidence  of 
need  (15  Points) 

a.  The  applicant's  description  and 
understanding  of  the  burden  and 
distribution  of  childhood  lead  exposure 
or  elevated  BLLs  in  the  jurisdiction, 
using  evidence  (as  available)  of 
incidence  and/or  prevalence  and 
demographic  indicators.  (10  points) 

b.  The  applicant's  description  of  and 
the  extent  of  current  prevention 
activities,  including  need,  available 
resources,  gaps,  and  use  of  this  award  to 
address  gaps.  (5  points) 

2.  Surveillance  activities  (16  points) 
The  clarity,  feasibility,  and  scientific 

soundness  of  the  siuveillance  approach. 
Also,  the  extent  to  which  a  proposed 
schedule  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate. 

For  State  applicants,  the  following 
elements  will  be  specifically  evaluated: 

a.  How  laboratories  are  identified  and 
data  will  be  transmitted.  (2  points) 

b.  How  data  will  be  collected  and 
managed.  (2  points) 

c  How  quality  of  data  and  timriiness 
and  completeness  of  reporting  will  be 
ensiired.  (2  points) 

d.  How  data  will  be  used  by  program. 
(2  points) 

e.  How  summary  data  will  be  reported 
and  disseminated.  (2  points) 

f.  How  and  when  data  will  be 
analyzed.  (2  points) 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level).  (2  points) 

h.  Time  line  and  methods  for 
evaluating  CBLS  approach.  (2  points) 

For  local  applicants,  the  following 
elements  will  be  specifically  evaluated: 

a.  How  laboratory  reports  will  be 
received  and  data  transmitted.  (2  points) 

b.  How  data  will  be  collected  and 
managed.  (2  points) 

c.  How  quality  of  data  and  timeliness 
and  completeness  of  reporting  will  be 
assured.  (2  points) 

d.  How  data  will  be  analyzed  and 
used  by  the  program.  (2  points) 
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e.  How  siunmary  data  will  be  reported 
and^lisseminated.  (2  jpoints) 

f.  Coordination  with  state  systems.  (2 
points) 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level).  (2  points) 

h.  Time  line  and  methods  for 
evaluating  data-collection  approach.  (2 
points) 

3.  Collaboration  and  statewide 
planning  (15  Points) 

■a.  Evidence  of  collaboration  with 
principal  partners,  including  managed- 
care  organizations,  state  Medicaid . 
agency,  child  health-care  providers  and 
provider  groups,  insurers,  community- 
based  organizations,  housing  agencies, 
and  ban^g.  real-estate,  and  property- 
owner  interests,  as  demonstrated  by 
letters  of  support,  memoranda  of 
imderstanding,  ccmtracts,  or  other 
documented  evidence  of  relationships 
with  important  collaborators.  (5  points) 

b.  The  approach  to  developing  and 
carrying  out  an  inclusive  State-  or 
jiuisdiction-wide  screening  plan  as 
outlined  in  Screening  Young  Children 
for  Lead  Poisoning:  Guidance  for  State 
and  Local  Health  Officials.  (5  points) 

c.  Description  of  how  collaborations 
are  expected  to  result  in  improved 
prevention.  (5  points) 

4.  Capacity  to  carry  out  public-health 
core  functions  (25  Points) 

a.  The  description  of  the  approach 
and  activities  necessary  to  achieve  a 
balance  among  health  department  roles 
in  CLPP,  including  assessmont,  program 
and  policy  development,  and 
monitoring,  evaluation,  and  ensuring 
provision  of  all  necessary  components 
of  comprehensive  CLPP.  (5  points) 

b.  The  epidemiologic  capacity  and 
structure  in  place  or  planned  to  provide 
on-going  analysis  of:  (1)  population- 
based  data  and  (2)  program  activities 
described  in  the  application.  (5  points) 

c.  The  health  education  and  health 
communication  capacity  in  place  or 
planned  to  reach  out  to  actual  and 
potential  collaborators  and  partners  to 
achieve  program  goals.  (5  points) 

d.  The  capacity  in  place  or  planned  to 
fill  in  the  gaps  in  direct  service 
provision,  where  gaps  have  been 
demonstrated.  (5  points) 

e.  The  evaluation  capacity  in  place  or 
planned  to  examine  basic  data  on  CLPP 
burden  and  program  activities  and  make 
course  corrections.  (5  points) 

5.  Goels  and  objectives  (15  Points) 
Evaluation  will  be  based  on  the 

quality  of  goals  and  objectives  related  to 
the  Program  Activities  listed  in  the 
accompanying  Program  Guidance.  For 
state  applicants,  evaluation  will  assess 
the  soundness  of  goals  and  objectives  to 
bring  about  all  ei^t  elements  of  a 


statewide  childhood  blood  lead 
surveillance  system.  Objectives  must  be 
relevant,  specific,  measurable, 
achievable,  and  time-fiamed.  There 
must  be  a  formal  work  plan  with  a 
description  of  methods  and  a  timetable 
for  accomplishment  of  each  objective. 

6.  Project  management  and  staffing 
(14  Points) 

a.  A  description  of  proposed  staffing 
for  health  department  roles  in  CLPP, 
including  the  plan  to  expedite  filling  of 
all  positions  and  written  assurances  that 
requested  positions  have  been  or  will  be 
approved  by  applicant's  personnel 
system.  (5  points) 

b.  A  description  of  the  responsibilities 
of  individual  health  department  staff 
members,  including  the  level  of  effort 
and  time.  (5  points) 

c.  The  plan  to  provide  training  to 
health  department  personnel  and 
technical  assistance  to  collaborators 
outside  the  health  department, 
including  proposed  design  of 
information-sharing  systems.  (4  points) 

7.  Budget  justification  (not  scored). 
Evaluation  will  be  based  on  the  extent 

to  which  the  budget  is  reasonable, 
clearly  justified,  and  consistent  with  the 
intended  use  of  funds. 

Part  B:  CBLS  Programs-Factors  To  Be 
Considered 


Evaluation  criterion 

Points 

1.  Probiem  statement  and  evidence 
of  need  „ 

2.  Surveillance  activities  

10 
30 

3.  Use  of  existing  resources 

4.  Collaboration    and    statewide 
olannirKi 

10 
10 

5.  Progress  toward  CBLS 

20 

6.  Prelect  sustainabilitv 

to 

7.  Personnel 

8.  Budoet  and  justification  

to 

Total  Maximum  Points  ..„ 

100 

^  HoK  scored. 

Part  B:  CBLS  Programs— Factors  To  Be 
Considered 

1.  Problem  statement  and  evidence  of 
need  (10  Points) 

a.  llie  applicant's  description  and 
understanding  of  the  burden  and 
distribution  of  childhood  lead  exposiue 
or  elevated  BLLs  in  the  jurisdiction, 
using  evidence  (as  available)  of 
incidence  and/or  prevalence  and 
demographic  indicators.  (5  points) 

b.  llie  applicant's  description  of  and 
the  extent  of  current  prevention 
activities,  including  need,  available 
resources,  gaps,  and  use  of  this  award  to 
address  gaps.  (5  points) 

2.  Surveillance  activities  (30  Points) 
The  clarity,  feasibility,  and  scientific 

soundness  of  the  surveillance  approach. 


Also,  the  extent  to  which  a  proposed 
schedule  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  points  will 
be  specifically  evaluated: 

a.  How  laboratories  are  identified  and 
data  will  be  transmitted.  (3  points) 

b.  How  data  will  be  collected  and 
managed.  (3  points) 

c.  How  quality  of  data  and  timeliness 
and  completeness  of  reporting  will  be 
ensured.  (3  {XJints) 

d.  How  data  will  be  used  by  program. 
(3  points) 

e.  How  summary  data  will  be  reported 
and  disseminated.  (3  points) 

f.  How  and  when  data  will  be 
analyzed.  (3  points) 

g.  Provisions  to  obtain  denominator 
data  (results  of  all  laboratory  blood  lead 
tests,  regardless  of  level).  (3  points) 

h.  Time  line  and  methods  for 
evaluating  CBLS  approach.  (3  points) 

i.  Protocols  for  follow-up  of 
individuals  with  elevated  BLLs.  (3 
points) 

j.  Ability  of  the  system  to  provide  data 
to  estimate  the  burden  of  lead  exposure 
in  the  state  and  conduct  special  studies. 
(3  points) 

3.  Use  of  existing  resources  (10 
Points) 

The  extent  to  which  the  proposal 
would  make  effective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  ot  through 
collaboration  with  other  agencies. 

4.  Collaboration  and  statewide 
planning  (10  Points) 

The  approach  to  developing  and 
carrying  out  an  inclusive  statewide 
screening  plan  as  outlined  in  Screening 
Young  Children  for  Lead  Poisoning: 
Guidance  few  State  and  Local  Health 
Officials. 

5.  Progress  toward  complete  blood- 
lead  surveillance  (20  Points) 

a.  The  extent  to  which  the  proposed 
activities  are  likely  to  result  in 
substantial  progress  toward  establishing 
a  complete  statewide  childhood  blood 
lead  surveillance  activity.  (15  points) 

b.  A  description  of  how  data  will  be 
used  to  measure  impact  of  public  policy 
decisions.  (5  points) 

6.  Project  sustainability  (10  Points) 
The  extent  to  which  the  proposed 

activities  are  likely  to  result  in  the  long- 
term  maintenance  of  a  complete 
statewide  CBLS  system.  In  particular, 
specific  activities  that  will  be 
undertaken  by  the  state  during  the 
project  period  to  ensure  that  the 
surveillance  program  continues  after 
completion  of  the  project  period. 
.   7.  Personnel  (10  Points) 

The  extent  to  which  the  qualifications 
and  time  commitments  of  project 
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personnel  are  clearly  documented  and 
appropriate  for  implementing  the 
proposal. 

8.  Budget  justification  (not  scored). 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Part  C:  Assessment/Evaluation 
Studies — Factors  To  Be  Considered 


EvakJStion  cntehon 


1.  Study  protocol 

2.  Project  personnsi 

3.  Project  management  .... 

4.  Budget  and  justification 

5.  Human  Subjects 


Total  Maximum  Points 


Points 


45 
20 
35 

V) 

n 


100 


*^4ot  scored. 

Part  C:  Assessment/Evaluation 
Studies— Factors  To  Be  Considered 

1.  Study  protocol  (45  Points) 

The  protocol's  scientific  soundness 
(including  adequate  sample  size  with 
power  calculations),  quality,  feasibility, 
consistency  with  the  project  goals,  and 
soundness  of  the  evaluation  plan  (which 
should  provide  sufficient  detail 
regarding  the  way  in  which  the  program 
will  be  implemented  to  facilitate 
replication  of  the  program). 

The  degree  to  wnicn  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation:  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent:  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted:  and  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

2.  Project  personnel  (20  Points) 
The  qualifications,  experience 

(including  experience  in  conducting 
relevant  studies),  and  time  commitment 
of  the  staff  needed  to  ensure  that  the 
study  will  be  carried  out. 

3.  Project  management  (35  Points) 
Schedule  for  implementing  and 

monitoring  the  proposed  study.  The 
extent  to  which  the  application 
documents  specific,  attainable,  and 
realistic  goals  and  clearly  indicates  the 
performance  measures  that  will  be 
monitored,  bow  they  will  be  monitored, 
and  with  what  frequency.  This  section 
should  contain  enough  detail  to 


determine  at  the  end  of  each  budget  year 
the  extent  to  which  the  project  is  on 
target  in  completing  the  study  process 
and  outcome  objectives. 

4.  Budget  justification  (not  scored). 
The  extent  to  which  the  budget  is 

reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  Human  subjects  (not  scored). 
The  extent  to  which  the  applicant 

complies  with  the  Department  of  Health 
and  Human  Services  regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  state  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  For  proposed  pro)ects 
serving  more  than  one  state,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  state.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  the  SPOCs  have  comments  they 
should  be  sent  to  Lisa  G.  Tamaroff, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  due  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
state  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Rq>orting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Other  Requirements 

Paperwork  Reduction  Act 

Data  collection  initiated  under  this 
grant  has  been  approved  by  the  Office 
of  Management  and  Budget  under 
number  0920-0282,  "Childhood  Lead 
Prevention  Grant  Reporting".  Exp.  Date 
10/98.  OMB  clearance  for  the  data 
collection  for  the  surveillance  activities, 


"Childhood  Blood  Lead  Surveillance 
System  OMB  No.  0920-0337,  Exp.  Date  - 
1/98"  is  pending  approval  by  OMB. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  hiunan  subjects,  the 
applicant  must  comply  with  the 
ciepartment  of  Healtn  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC- 
supported  research  projects  involving 
human  subjects,  whenever  fiaasible  and 
appropriate.  Racial  and  ethnic  groups 
are  defined  in  OMB  Directive  No.  15 
and  include  American  Indian  or  Alaska 
Native.  Asian,  Black  or  African 
American.  Native  Hawaiian  or  Other 
Pacific  Islander,  and  Hispanic  or  Latino. 
Applicants  shall  ensure  that  women  and 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  a  clear  and 
compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 

m  conducting  the  review  of 
applications  for  scientific  merit,  review 
groups  will  evaluate  proposed  plans  for 
inclusion  of  minorities  and  both  sexes 
as  part  of  the  scientific  assessment  and 
assigned  score.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity,  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Register,  Vol.  60.  No.  179, 
Friday,  September  15, 1995,  pages 
47947-47951, 

Application  Submission  and  Deadline 

Applicants  submitting  for  Part  A 
(CLPP  program)  or  Part  B  (CBLS 
program)  please  submit  the  original  and 
two  copies  of  the  PHS  5161-1  (OMB 
Number  0937-0189). 

Applicants  submitting  for  Part  C 
(additional  and  supplemental  funds) 
please  submit  an  original  and  five 
copies  of  the  PHS  398. 

All  applications  must  be  submitted  to 
Lisa  G.  Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch, 
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Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  GA  30305,  on  or 
before  March  31, 1998. 

2.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal  „ 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mai  ling. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  vnll  be 
retiuned  to  the  applicant. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  grant  program, 
project  title,  organization,  name  and 
address,  project  director,  and  telephone 
number. 

Where  to  Obtain  Additional 
Infbnnation 

To  receive  additional  written 
information,  call  1-888-GRANTS4.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  98018. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  G.  Tamaroff, 
Grants  Management  Specialist.  Grants 
Management  Branch.  Proctu«ment  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE,  Room  300. 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796  (Litemet 
address  lgtl9cdc.gov). 

This  and  other  CDC  announcements 
are  also  available  through  the  CDC 
homepage  on  the  Internet.  The  address 
for  the  OX  homepage  is  http:// 
www.cdc.gov. 

CDC  wiU  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Announcement 
Number  98018  when  requesting 
information  and  submitting  an 
application. 


Technical  assistance  on  CLPP 
program  or  Part  C.  activities  may  be 
obtained  from  Claudette  A.  Grant. 
Acting  Chief.  Program  Services  Section, 
Lead  Poisoning  Prevention  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE,  Mailstop 
F-42,  Atlanta,  GA  30341-3724. 
telephone  (770)  488-7330  (Internet 
address  cag49cdc.gov). 

Technical  assistance  on  CBLS 
program  activities  may  be  obtained  from 
Sharunda  D.  Buchanan,  Ph.D., 
Epidemiologist.  Surveillance  and 
Programs  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE,  Mailstop 
F-47,  Atlanta,  GA  30341-3724, 
telephone  (770)  488-7060  (Internet 
address  sdb49cdc.gov). 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Sununary 
Report.  Stock  No.  017-001-00473-T) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  January  27, 1998. 
JoMph  R.  Caitar. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention. 

Appendix  A:  Background  on  CDC's 
estimate  of  number  and  proportion  of 
children  at  high  risk  for  lead  exposure  by 
state. 

To  provide  states  with  general  guidance 
about  the  appropriate  amount  of  hmding  to 
request  under  this  Program  Aimouncement, 
CDC  estimated  the  number  and  percentage  of 
children  with  EBIXs  for  each  state.  CDC  used 
a  logistic-regression  model  to  estimate  the 
contribution  of  four  major  risk  fectors  to  the 
probability  that  an  individual  child  would 
have  a  blood  lead  level  (BLL)  of  at  least  10 
(ig/dL.  The  selected  risk  factors  were  based 
on  data  from  Phase  2  of  the  Third  National 
Health  and  Nutrition  Examination  Survey 
(NHANES  UI,  Phase  2)  and  included  the  age 
and  race  of  children,  age  of  housing,  and 
family  income.  The  model  established  a 
relative  contribution  or  "coefficient"  for  each 
of  these  foctors.  These  coefficients  were  then 
applied  to  the  relevant  categories  of  1990 
census  data  for  each  state  to  produce  an 
estimate  of  both  the  number  and  the 
percentage  of  children  with  elevated  BLLs  in 
the  state. 

CDC's  purpose  in  estimating  the  number 
and  percentage  of  children  with  EBLLs  in 
each  state  is  to  approximate  the  level  of  effort 
that  may  be  required  to  provide  prevention 
services  to  the  entire  population  of  a  state.  In 


accordance  with  this  purpose,  CDC  adjusted 
the  level  of  effort  projected  for  state-level 
CLPP  Programs  in  states  with  one  or  more 
locales  currently  funded  under  this  grant 
program. 

To  derive  the  funding  category  for  each 
state,  CDC  gave  twice  as  much  weight  to  the 
estimated  percentage  of  children  with 
elevated  BLLs  as  to  the  estimated  number  of 
children  with  elevated  BLLs. 

Note:  The  categorization  scheme  developed 
for  use  in  this  Program  Announcement  is 
likely  to  be  of  only  limited  usefolness  for 
other  purposes.  The  use  of  an  approximation 
is  necessary  because  of  the  wide  variation 
among  states  in  the  extent  to  which  their 
pediatric  populations  are  exposed  to  lead. 

[FR  Doc.  9a-2572  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Announcement  NumtMr  SI  3] 

Research  Studies  Evaluating 
Demonstration  Projects  on  Feasibility 
of  STD  Traatmant  tor  HIV  Prevention  In 
the  United  Stataa 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  ICDC)  annoimces  the 
availability  of  fiscal  year  (FY)  1998 
fimds  for  a  cooperative  agreement 
program  for  demonstration  projects  on 
the  feasibility  of  STD  treatment  for  HIV 
prevention. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000."  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority . 
area  of  HIV  Infection.  (To  order  a  copy 
of  "Healthy  People  2000,"  see  the 
section  WHERE  TO  OBTAIN  AOOmONAL 
INFORMATION. 

Authority 

This  program  is  authorized  imder 
Sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241(a)  and  247b(k)(2)],  as  amended. 

Applicable  program  regulations  are 
set  forth  in  42  CFR  Pari  52,  entitled 
"Grants  for  Research  Projects." 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
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Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  direct 
recipients  of  Federal  Sexually 
Transmitted  Disease/ Accelerated 
Prevention  Campaign  (STD/APC) 
project  grants  or  HIV  Prevention 
cooperative  agreements.  Eligibility  is 
further  limited  to  areas  with  a  gonorrhea 
case  rate  of  more  than  200  per  100.000 
or  a  syphilis  case  rate  of  more  than  9  per 
100.000  (based  on  National  Surveillance 
Data)  for  calendar  year  1996.  The  HIV 
prevention  program  and  STD  prevention 
program  within  the  same  locale  must 
collaborate  with  each  other  and  submit 
one  application.  These  areas  are: 
Alab^a.  Arkansas.  Baltimore.  Chicago, 
Delaware.  Georgia.  Louisiana,  Maryland, 
Mississippi,  North  Carolina, 
Philadelphia,  San  Francisco,  South 
Carolina.  Tennessee.  Virgin  Islands,  and 
Washington,  D.C.  These  applicants  have 
access  to  STD  clinic  and  other  clinic 
populations  at  risk  for  HIV  and  other 
STDs  and  have  continuing  high 
incidence  of  syphilis  or  gonorrhea. 

Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  1998  to  fiind  up  to  two  awards  for 
demonstration  projects  on  the  feasibility 
of  STD  treatment  for  HIV  prevention.  It 
is  expected  that  the  average  new  award 
will  be  approximately  $200,000  and  will 
begin  on  or  about  April  1,  1998.  Awards 
will  be  funded  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
2  years.  Funding  estimates  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Ua«  of  Funds 

Funds  are  awarded  for  a  speci  Really 
defined  purpose  and  may  not  be  used 
for  any  other  purpose  or  program.  Funds 
may  be  used  to  support  personnel  and 
to  purchase  equipment,  supplies,  and 
services  directly  related  to  project 
activities.  Funds  may  not  be  used  to 
supplant  State  or  local  health 
department  funds  or  for  inpatient  care, 
medications,  or  construction. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C  Section  1352  (which  has  been  in 
effect  since  December  23, 1989). 
recipients  (and  their  sub-tier 
contractors)  are  prohibited  from  using 


appropriated  Federal  funds  (other  than 
profits  from  a  Federal  contract)  for 
lobbying  Congress  or  any  Federal 
agency  in  connection  with  the  award  of 
a  particular  contract,  grant,  cooperative 
agreement,  or  loan.  This  includes 
grants/cooperative  agreements  that,  in 
whole  or  in  part,  involve  conferences  for 
which  Federal  funds  cannot  be  used 
directly  or  indirectly  to  encourage 
participants  to  lobby  or  to  instruct 
participants  on  how  to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  105-78) 
states  in  Section  503(a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit.  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  itself  or  any  State 
legislature.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

The  AIDS  epidemic  continues  in  the 
United  States  with  over  548,102  cases  of 
AIDS,  including  78,654  cases  in  females 
and  7,296  cases  in  children  reported  to 
the  CDC  as  of  June  30, 1996.  More  than 
275,000  persons  are  reported  to  be 
living  with  HIV  infection.  Both  HIV 
cases  and  HIV-associated  deaths  are 
expected  to  continue  to  increase  over 
the  next  decade.  Surveillance  data 
indicate  that  heterosexual  transmission 
accounts  for  an  increasing  number  of 
new  infections  in  the  U.S.  Among 
women,  heterosexual  transmission  was 
the  most  common  exposure  category  for 
new  cases  of  AIDS  reported  in  1995-96, 
accounting  for  41  percent  of  cases.  In 
addition,  African  Americans,  Hispanics, 
women,  adolescents,  and  persons  living 
in  the  Southeastern  U.S.  are 
increasingly  represented  in  both  AIDS 
cases  and  new  HIV  infections. 

Current  evidence  suggests  that  the 
growth  in  the  heterosexual  HIV 
epidemic,  particularly  among  the  most 
vulnerable  populations  is.  in  part, 
fueled  by  other  STDs  that  increase 
transmission  efficiency.  STDs  in  the 
HIV-uninfacted  increase  their 
susceptibility  to  HIV;  STDs  in  the  HIV- 


infected  increase  their  likelihood  of 
transmitting  HIV  to  others.  Studies  have 
demonstrated  the  increased  risk  of  HIV 
seroconversion  to  be  associated  with 
both  genital  ulcer  disease  (GUD)  and 
non-ulcerative  STDs.  HIV  transmission 
has  been  associated  with  concurrent 
infection  with  syphilis,  herpes, 
chancroid,  gonorrhea,  chlamydia,  or 
trichomoniasis.  STDs  increase  both  the 
prevalence  of  HTV  shedding  and  the 
magnitude  of  HIV  RNA  in  semen  and 
cervico-vaginal  secretions.  Treatment  of 
the  STD  reduces  the  prevalence  and 
magnitude  of  viral  shedding.  For 
example,  gonococcal  infection  inqreases 
quantitative  shedding  of  HIV  RNA 
among  men  by  about  IQ-fold,  and 
treatment  restores  HIV  shedding  to  near 
baseline  levels.  Similar  effects  have 
been  demonstrated  in  HFV  infected 
women  vnth  gonorrhea,  chlamydia  and 
cervico-vaginal  ulcers.  The  Mwanza 
trial,  which  randomized  communities  in 
rural  Tanzania  to  either  their  existing 
standard  of  care  or  an  intervention  that 
established  an  infrastructure  to  diagnose 
and  treat  STDs,  found  a  42  percent 
reduction  in  HIV  incidence  over  2  years 
in  the  intervention  communities.  Sexual 
behavior  and  condom  use  remained 
unchanged  in  the  communities.  Thus, 
there  is  compelling  individual  and 
community-level  evidence  that  treating 
STDs  can  decrease  HIV  transmission. 

Despite  sound  scientific  evidence  for 
treating  STDs  to  prevent  HIV.  the 
question  remains  how  best  to  structure 
such  an  intervention  in  the  U.S.  To 
effectively  target  STD  treatment  for  HIV 
prevention  in  the  U.S.,  an  intervention 
must  target  populations  with  a  high 
incidence  of  STDs  and  HIV.  Because 
STDs  increase  both  infectivity  and 
susceptibility,  detection  and  treatment 
should  target  both  HIV-infected  and 
HlV-uninfected  persons.  These  projects 
will  focus  on  both  persons  infected  with 
STDs  who  are  reached  by  the  health 
care  system  but  not  diagnosed  and 
treated  (e.g.,  patients  in  clinical 
situations  who  do  not  receive  STD 
screening,  diagnosis  and  treatment),  and 
on  persons  not  reached  by  the  health 
care  system  (e.g.,  because  of 
asymptomatic  infection  or  problems  of 
accessing  health  services).  In  this 
program  we  are  particularly  interested 
in  structural  or  other  interventions 
aimed  at  changing  the  environment.  An 
intervention  might  include  such 
program  elements  as  referral  of  HIV- 
infected  and  HlV-uninfected-at-risk 
{>ersons  for  STD  care  (e.g.,  screening, 
diagnosis  and  treatment  for  STDs). 
increasing  access  to  STD  care, 
promoting  risk  assessment  and 
screening  of  persons  asymptomatically 
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infected  with  STDs,  diagnosing 
symptomatic  STDs,  ensuring  effective 
treatment  and  follow-up  for  STDs, 
including  STD  risk-reduction 
coimseling,  and  partner  management  for 
persons  with  STDs.  Because 
populations-at-risk  may  access  health 
care  settings  that  are  not  providing  the 
full  array  of  services,  study  sites  might 
include  health  care  settings  that  serve 
those  at  high  risk.  Additionally,  since 
populations-at-risk  may  not  access 
health  care,  study  sites  might  also 
include  non-health  care  venues  where 
high-risk  persons  may  be  found. 

The  National  Center  for  HTV,  STD, 
and  TB  Prevention  (NCHSTP)  goals  are 
to: 

1.  Increase  public  understanding  of, 
involvement  in,  and  support  for,  HIV, 
STD.  and  TB  prevention. 

2.  Ensure  completion  of  therapy  for 
persons  identified  with  active  TB  or  TB 
infection. 

3.  Prevent  or  reduce  behaviors  or 
practices  that  place  persons  at  risk  for 
HIV  and  STD  infection  or,  if  individual 
is  already  infected,  place  others  at  risk. 

4.  Increase  individual  knowledge  of 
HIV  serostatus  and  improve  referral 
systems  to  appropriate  prevention  and 
treatment  services. 

5.  Assist  in  building  and  maintaining 
the  necessary  State,  local,  and 
commimity  support  infrastructure  and 
technical  capacity  to  carry  out  the 
necessary  prevention  programs. 

6.  StrengthMi  current  systems  and 
develop  new  systems  to  accurately 
monitor  the  HIV  epidemic,  STDs,  and 
TB,  as  a  basis  for  assessing  and  directing 
prevention  programs. 

Purpose 

The  purpose  of  this  progrsun  is  to 
evaluate  the  feasibiUty  of  establishing 
an  HIV  prevention  program  in  the  U.S. 
that  incorporates  effective  STD 
screening,  diagnosis  and  treatment,  in 
addition  to  existing  HIV  prevention 
services.  Following  the  identification  of 
existing  problems  in  HIV  and  STD 
services,  those  problems  will  be 
prioritized,  a  protocol  will  be  designed 
and  implemented  in  a  pilot  fashion  to 
establish  the  feasibility  of  a  health 
service  intervention  package  (focusing 
on  STD  treatment),  and  a  set  of 
evaluation  tools  will  be  develo{>ed  to 
measure  the  intervention's  effectiveness. 
The  demonstration  projects  will  likely 
form  the  basis  for  an  expanded  future 
multi-site  initiative,  and  provide 
important  information  on  such 
operational  and  evaluation  issues  as 
implementation,  longitudinal  follow-up, 
data  collection,  and  assessment  of 
outcomes. 


This  project  is  conceived  as  a  pilot 
effort  to  assess  the  feasibility  and  likely 
prevention  effectiveness  of  improving 
access  to,  and  the  quality  of,  STD 
services  for  heterosexuals  at  risk  of 
transmitting  HFV  and  of  becoming 
infected  with  HIV.  This  project  will 
describe  the  feasibilities  and  barriers  to 
improving  and  better  linking  STD 
diagnostic  and  treatment  services  and 
HIV  counseling,  testing  and  treatment 
services  within  a  variety  of  settings  (e.g., 
drug  treatment  sites,  SID  clinics,  HIV 
counseling  and  testing  sites,  pretiatal 
and  family  planning  clinics, 
correctional  facilities  including  juvenile 
detention  facilities,  emergency  medical 
and  urgent  care  facilities,  adolescent 
clinics,  school  clinics,  primary  care 
settings  in  the  private  sector, 
community  health  centers,  existing 
outreach  settings,  and  potential  new 
outreach  settings). 

In  a  defined  population  where  high 
levels  of  HIV  and  STD  coexist,  this 
project  will  have  three  phases  consisting 
of:  (I)  An  assessment  and  prioritization 
phase;  (II)  an  intervention  and  protocol 
development  phase:  and  (HI)  an 
implementation  and  evaluation  phase. 

m  Phase  I  (to  be  accomplisheo  in  the 
first  year  of  the  project),  a  community- 
based  assessment  will  be  conducted  to 
determine  who  is  at  highest  risk  within 
the  community  (i.e.,  who  has  HIV  and 
STD.  and  who  has  STD  and  is  at  risk  for 
acquiring  HFV).  and  how  best  to  reach 
them.  This  phase  would  focus  on  a 
review  of  the  epidemiology  of  HIV  and 
STD  trends  in  the  community,  on 
identifying  where  high-risk  persons  are 
currently  accessing  health  care  and 
other  social  services,  what  types  of 
services  are  available  (e.g.,  screening, 
diagnosis  and  treatment,  and 
counseling),  and  what  are  the  gaps  in 
available  services.  This  assessment 
could  draw  on  existing  data  (e.g., 
through  HIV  community  planning  data 
collection)  or  on  newly  collected  data, 
and  may  include  data  derived  from 
public  and  private  sources  of  care. 
Arising  from  this  assessment,  a  local 
prioritization  process  would  be  used  to 
develop  Phase  II  activities.  If  most  high- 
risk  persons  are  utilizing  health  care 
services  but  are  not  being  screened, 
diagnosed,  or  treated,  then  interventions 
will  focus  on  improving  the  quality  of 
STD  care  (increasing  screening  and 
treatment  in  existing  sites  and 
developing  referral  networiis).  If  high- 
risk  persons  are  not  accessing  health 
care  (for  reasons  including: 
asymptomatic  infections,  lack  of 
knowledge  about  STD  status  and  need 
for  care,  perceived  or  actual  barriers  to 
health  care,  etc.),  then  interventions  will 
focus  these  specific  problems  and 


include  establishing  new  opportunities 
for  provision  of  services  to  expand 
access  and  utilization  (e.g.,  increasing 
screening  and  health  services  at 
correctional  facilities,  drug  treatment 
centers,  or  outreach  settings). 

In  Phase  II  (to  be  accomplished  by  the 
end  of  the  first  year  of  the  project,  with 
the  exception  of  developing  and  testing 
the  evaluation  criteria  which  is 
expected  to  extend  into  the  second  year 
of  the  project),  the  intervention  and 
protocol  development  phase, 
interventions  will  be  developed  to 
address  the  specific  priority  needs. 
Following  development  of  the 
intervention,  a  study  protocol  will  be 
designed  to  test  the  feasibility, 
acceptability,  operational  requirements 
of  the  interventions,  and  to  develop  an 
evaluation  plan  including  appropriate 
process  and  outcome  measures  for  the 
interventions.  The  protocol  will  include 
choice  of  sites,  implementation 
methods,  use  of  comparison  groups,  and 
details  of  the  evaluation  plan. 

In  Phase  HI  (to  be  accomplished  by 
the  end  of  the  second  year  of  the 
project),  the  implementation  and 
evaluation  phase,  the  model 
intervention(s)  will  be  implemented  and 
evaluated  in  a  pilot  feasibiUty  study. 

Program  Requirements 

In  conducting  activities  to  achieve 
this  program,  the  recipient  shall  be 
responsible  for  the  activities  listed 
under  A.  (Recipient  Activities),  and 
CDC  shall  be  responsible  for  conducting 
activities  listed  under  B.  [CDC 
Activities). 

A.  Recipient  Activities 

1.  Collaborate  on  Study  Design  for  the 
Three  Phases:  Recipients  will  meet 
together  vfith  CDC  to  discuss  potential 
study  designs  and  formative  research 
required  to  develop  the  study  protocol, 
process,  and  operations  procedures. 

2.  Collaborate  with  Otner  Recipient 
and  CDC  During  the  Three  Study 
Phases:  Collaboration  will  begin  with 
approaches  to  study  design  aimed  at 
content,  operations,  and  process  of 
ultimately  conducting  the  three  study 
phases.  Collaboration  will  include  (a) 
communication  with  CDC  staff  and  the 
other  recipient,  and  (b)  development  of 
common  study  protocols,  common  data 
collection  instruments,  common 
specimen  collection  protocols,  and 
common  data  management  procedures. 
Recipients  virill  collaborate  with  each 
other  in  all  quality  control  procedures, 
and  in  regularly  scheduled  meetings 
and  conference  calls. 

3.  Conduct  Productive  and 
Scientifically  Sound  Studies:  Recipients 
will  identify,  recruit,  obtain  informed 
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consent  forms,  and  enroll  and  follow  to 
completion,  a  minimum  of  500 
participants  as  determined  by  the  study 
protocol  and  the  program  requirements. 
Recipients  will  perform  laboratory  tests 
as  determined  by  the  study  protocol, 
and  will  follow  study  participants  over 
time  as  determined  by  the  protocol. 

4.  Share  Data  and  Specimens: 
Recipients  will  share  data  and 
specimens  (when  appropriate)  with  CDC 
to  answer  specific  research  (questions. 

5.  Collaborate  on  Publication  of 
Results:  Recipient  researchers  will  work 
closely  with  GDC  staff  to  develop  at 
least  one  publication  recording  results 
from  both  sites  for  a  peer-reviewed 
ioumal  on  the  study  findings. 
Recipients  will  also,  as  appropriate  and 
relevant,  develop  secondary  study 
hypotheses  or  site-specific  hypotheses 
and  for  these,  analyze  data  gathered 
over  the  course  of  the  study  and  in 
collaboration  with  CDC  staff,  present 
and  publish  data. 

Recipient  Activities  Specific  to  the 
Study  Phases  Will  Include: 

During  Phase  1  (assessment  and 
prioritization): 

6.  Identify  Those  with  STDs  (among 
HIV-infected  and  HIV-uninfected 
persons):  Within  a  defined  population 
or  geographic  area,  existing  data  will  be 
reviewed  and  new  information  may  be 
obtained  through  surveys  to  determine 
the  extent  of  STDs  and  HIV  in  a  study 
area,  the  demographic  characteristics  of 
these  populations  of  infected  |>ersons, 
and  trends  in  the  epidemiology  of  STD 
and  HIV.  The  focus  should  be  on 
persons  at  risk  for  acquiring  STDs 
heterosexually. 

7.  Assess  How  Good  the  Current 
Health  Care  System  Is  at  Reaching  and 
Providing  Care  for  HIV  and  STD 
Infected  Populations:  This  activity  will 
include  determining  where  the  STD 
infiacted  population  are  getting  care,  and 
what  care  they  are  getting  (e.g.,  type  and 
quality  of  care),  what  services  are 
actually  available  at  the  site  to  which 
they  are  referred,  where  they  are  getting 
other  services  (e.g.,  social  services,  drug 
treatment),  and  where  else  they  might 
be  found  (e.g.,  correctional  facilities). 
Determine  what  can  be  done  to  increase 
the  numbers  of  infected  (asymptomatic 
or  symptomatic)  persons  who  are 
diagnosed  and  treated  for  STDs  within 
the  existing  organizational 
infrastructure.  (This  work  could  be  done 
through  individual  and  community 
level  analysis,  including  site  surveys, 
and  interviews  with  at-risk  persons 
(HIV/STX)  infected  or  uninfected)  and 
service  providers.) 

8.  Identify  and  Prioritize  Needed 
Services  and  the  Venues  for  These 
Services:  Evaluate  the  opportunity  for 


improving  tl\e  quality  of  existing 
services.  If  additional  services  are 
needed,  should  they  be  through  direct 
on-site  provision  or  via  referral?  If 
referral,  how  can  linkages  be  developed 
between  sites  to  better  coordinate 
service  delivery?  (This  work  could  be 
done  through  site  observations,  in-depth 
interviews  with  community  members 
and  service  providers,  literattue  review 
on  direct  service  vs.  referral  models  vs. 
other  approaches  to  coordinated  service 
deUvery.) 

9.  Identify  Important  Barriers, 
Including  Patients'  and  Potential 
Patients'  Perceptions  of  the  Barriers,  for 
Those  with  STDs  (HIV-infected  and 
HTV-uninfected)  to  Access  Needed 
Services:  Determine  what  can  be  done  to 
increase  the  numbers  of  symptomatic 
infected  persons  diagnosed  and  treated, 
and  to  decrease  the  time  it  takes  to 
receive  diagnostic  and  treatment 
services  within  the  existing 
organizational  infrastructure.  Determine 
what  can  be  done  to  increase  the 
numbers  of  asymptomatic  injected 
persons  screened,  diagnosed  anu 
treated.  (This  work  could  be  done 
through  individual  interviews  and  focus 
groups  with  at-risk  (HIV/STD  infiscted 
or  uninfected)  persons,  and  with  health 
and  social  service  providers  and 
community  planners  and  conununity- 
based  organizations.) 

During  Phase  11  (intervention  and 
protocol  development): 

10.  In  Collaboration  with  Other 
Recipient,  Design  Model  Intervention(s) 
Based  on  the  Specific  Needs,  as 
Identified  and  Prioritized  in  Phase  I. 

11.  In  Collaboration  with  Other 
Recipient,  Develop  a  Protocol  to 
Implement  and  Evaluate  the 
Intervention(s)  that  Will  Include 
Specific  Outcome  Measures. 

Phase  in  (implementation  and 
evaluation): 

12.  Implement  and  Assess  the 
Feasibility  of  the  Intervention(s)  to 
Improve  Delivery  of  and  Access  to  High 
Quality  HIV/STD  Services. 

13.  Develop,  Implement,  and  Test 
Evaluation  Techniques  for  Assessing 
Outcomes  of  a  Future,  Full  Scale 
Demonstration  Project:  Explore  the  use 
of  behavioral  outcomes,  biological 
disease-related  outcomes  (incidence  of 
STD/HIV),  and  health  services  measures 
(such  as  cost,  utiUzation,  access). 

B.  CDC  Activities 

1.  Provide  Technical  Assistance  and 
Coordination:  CDC  staff  may  assist  in 
the  design  and  conduct  of  the  research 
and  provide  coordination  of  the  project. 
The  final  design  will  be  determined  by 
a  collaborative  process. 


2.  Provide  Scientific  Expertise:  CDC 
staff  will  provide  current  scientific  and 
programmatic  information  relevant  to 
the  project,  and  may  provide  technical 
assistance  in  the  design  and  conduct  of 
the  research  (including  plan,  operations, 
and  evaluation)  throu^out  the  project 
CDC  staff  will  assist  in  designing  a  data 
management  system  and  may  coordinate 
research  activities  among  the  different 
study  sites.  CDC  staff  may  also  provide 
technical  guidance  in  the  development 
and  dissemination  of  study  protocols, 
consent  forms,  and  questionnaires. 

3.  Analyze  Study  Data  and  Coordinate 
Publication:  CDC  staff  may  assist  in  the 
analysis  of  data  gathered  over  the  course 
of  the  study  in  each  site  and  in  cross- 
site  comparisons  and  may  assist  the 
recipients  to  develop  at  least  one  overall 
publication  describing  the  project 
results. 

4.  Share  Data  and  Specimens:  CDC 
staff  may  assist  in  the  dissemination  of 
study  results  and  distribution  of 
specimens. 

5.  Monitor  and  Evaluate  Scientific 
and  Operational  Accomplishments  of 
the  Project:  This  will  be  accomplished 
through  periodic  site  visits,  telephone 
calls,  and  review  of  technical  reports 
and  interim  data  analysis. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi 
annual  progress  reports  must  be 
submitted  no  later  than  30  days  after  the 
end  of  each  6-month  budget  period.  An 
original  and  two  copies  of  a  financial 
status  report  (FSR)  are  required  no  later 
than  90  days  after  the  end  of  each 
budget  period.  A  final  progress  report  ' 
and  FSR  are  due  no  later  than  90  days 
after  the  end  of  the  project  period.  All 
reports  are  submitted  to  the  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC. 

Application  Content 

Applications  must  be  developed  in    - 
accordance  with  PHS  Form  5161-1 
(0MB  Number  0927-0189),  information 
contained  in  the  program 
announcement,  and  the  instructions  and 
format  provided  below. 

Appbcants  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  Number  each  page  clearly 
and  sequentially,  and  provide  a 
complete  index  to  the  application  and 
its  appendices.  The  original  and  each 
copy  of  the  application  set  must  be 
submitted  UNSTAPLED  and 
UNBOUND.  All  material  must  be 
typewritten,  double  spaced,  with 
unreduced  type  on  8V^"  x  11"  paper, 
with  at  least  1"  margins,  headings  and 
footers,  and  printed  on  one  side  only. 
Materials  which  should  be  part  of  the 


basic  application  will  not  be  accepted  if 
placed  in  the  appendices.  The 
application  should  not  exceed  25  pages 
(exclusive  of  official  PHS  application 
pages  and  relevant  attachments). 

Applicants  for  demonstration  projects 
on  the  feasibility  of  STD  treatment  for 
HTV  prevention  must  demonstrate  in  the 
application  an  ability  to  access  persons 
infected  with  STDs  or  HIV,  and  persons 
at  high  risk  for  acquiring  STDs  or  HIV. 
Applicants  must  also  demonstrate  an 
ability  to  provide  appropriate  HFV  and 
STD  prevention  counseling  and  HIV  and 
STD  testing  for  persons  with  STDs  or  at 
risk  of  acquiring  STDs.  In  addition, 
applicants  must  demonstrate  an  ability 
to  enroll  at  least  500  participants  per 
year,  of  whom  at  least  35  percent  are 
women.  Applicants  must  demonstrate 
high  prevalence  of  STDs  (>15  percent) 
and  high  prevalence  of  HIV  (>2  percent) 
in  STD  clinic  settings,  an  ability  to 
complete  high  rates  of  participant 
follow-up,  collection  and  handling  of 
laboratory  specimens,  and  collection  of 
other  relevant  data.  AppUcants  must 
demonstrate  cost-efficient  local 
availability  of  staff  to  complete  data 
entry  and  data  management.  Applicants 
must  be  %villing  to  participate 
collaboratively  with  each  other  and  with 
CDC  in  conducting  this  research  study. 

The  application  must  address  the 
following: 

1.  Background 

a.  Describe  the  STD  clinical  and 
preventive  health  services  available  in 
the  conununity  through  both  public  and 
private  sources  of  care,  including 
current  collaboration  between  STD  and 
HFV  prevention  programs.  Describe 
availability  of  STD  services  in  HIV 
counseling  and  testing  (C  &  T)  sites. 

b.  Describe  the  epidemiology  of  HIV, 
gonorrhea,  chlamydia,  and  primary  and 
secondary  (P&S)  syphilis  in  calendar 
year  1996  for  the  proposed  project  area. 

c.  Describe  those  at  risk  for 
heterosexually  acquired  STDs  and  HTV, 
and  their  access  to  health  care. 
Information  on  the  percentage 
uninsured,  unemployed,  under  the 
poverty  level,  and  those  receiving 
public  assistance  is  desirable. 

d.  Include  additional  background  on 
any  health  care  policies  and  additional 
environmental  and  socio-demographic 
factors  that  may  be  relevant  to  the  study 
of  STD  services.  Examples  include 
privatization  of  categorical  STD  clinics, 
existing  or  pending  Federal  Medicaid 
waivers,  existing  contracts,  memoranda 
of  understanding,  agreements  or 
arrangements  between  health  plans  and 
health  departments. 


2.  Objectives 

Provide  a  focused  research  agenda 
with  long-term  and  short-term 
objectives  that  are  realistic,  specific, 
measurable,  time-phased,  and  consistent 
with  the  objectives  of  the 
announcement. 

3.  Site  Selection 

Applicants  must  docimrient  access  to 
populations  with  high  syphilis  or 
gonorrhea  rates  and  high  HTV 
prevalence  rates.  High  HTV  prevalence 
rates  can  be  docvunented  by  surveys 
such  as  job  corps,  other  seroprevalence 
surveys  (e.g.,  among  patients  attending 
STD  clinics,  adolescent  clinics,  drug 
treatment  centers,  and  among 
incarcerated  populations),  or  survey  of 
child  bearing  women  data. 

Define  a  research  site  based  on 
specific  information  included  in  the 
background.  Provide  information  on 
participating  clinics  and  community 
programs  in  the  project  area.  Include 
available  information  on  monthly  and 
annual  numbers  of  clinic  patients  and 
their  STD  and  HIV  prevalence  rates,  and 
STD  and  HIV  prevalence  rates  in       "" 
persons  participating  in  community 
programs  in  the  project  area. 

Emphasis  will  oe  placed  on 
applicant's  demonstration  of  access  to 
relevant  clinic  populations  and 
community  program  populations  such 
as  adolescents,  women,  minorities,  and 
Medicaid  populations. 

4.  Methods 

Describe  the  methods  and  activities 
that  will  be  undertaken  to  accomplish 
the  objectives,  including,  when 
possible,  outcomes  to  be  evaluated  (i.e., 
health  services-related  outcomes, 
program -related  outcomes,  or  STD  and 
HTV  specific  health-related  outcomes), 
the  use  of  appropriate  comparison 
groups,  the  sampling  scheme  and 
sample  size  calculations,  qualitative  and 
quantitative  methods,  and  how  data  will 
be  accessed,  collected,  and  used.  The 
methods  should  address  the  different 
phases  (Phase  I,  II  &  III)  of  the  project. 
Provide  a  detailed  time  line  with 
beginning  and  end  dates  for  each  phase, 
with  the  anticipation  of  completing 
Phase  I  and  part  of  Phase  II  in  the  first 
year  of  the  project  and  all  of  Phases  n 
&  in  in  the  second  year  of  the  Project. 

5.  Evaluation  Plan 

Provide  an  evaluation  plan  to  monitor 
the  effectiveness  of  the  project  activities 
and  the  progress  made  toward  meeting 
the  objectives. 

6.  Research  Capacity 

Provide  evidence  of  research 
capability.  Describe  past  and  current 


research  experience,  including  the 
experience  of  the  proposed  staff  who 
will  participate  in  this  project  (include 
details  of  experience  and  competence  in 
research  design,  data  collection, 
analysis  and  dissemination).  Attach  the 
curriculum  vitae  of  key  staff.  Describe 
your  plan  for  project  administration 
including  details  of  the  proposed 
collaboration  between  STD  clinic  and 
program  staff  and  HIV  program  staff. 
The  research  team  should  include 
qualified  and  experienced  personnel  in 
epidemiology,  health  services  research, 
and  behavioral  science,  and  the  team 
should  have  a  demonstrable  balance  of 
experience  in  STD  management  and 
HIV  prevention.  The  eligible  applicants 
are  encouraged  to  collaborate  with  other 
organizations  such  as  colleges, 
universities,  research  institutions, 
hospitals  and  other  public  and  private 
organizations  to  carry  out  project 
activities.  Minimum  requirements  for 
the  research  team  are  a  principle 
investigator,  project  supervisor,  and 
staff  capable  of  providing  data 
collection,  data  management,  laboratory 
support,  and  clerical  services. 

7.  Letters  of  Support 

Because  each  eligible  locale  can 
submit  only  one  application,  a  Letter  of 
Support  is  required  by  each  Project 
Director,  if  the  HTV  prevention  program 
and  STD  prevention  program  are 
administered  separately. 

8.  Budget 

Provide  a  detailed,  line-item 
annualized  budget  for  the  first  year  of 
the  Project  which  should  cover  Phase  I 
in  its  entirety  (as  defined  above)  and 
part  of  Phase  II  and  a  budget  narrative 
that  justifies  each  line-item.  Provide  a 
summary  budget  for  the  second  year  of 
the  Project  covering  the  remaining  part 
of  Phase  11  and  all  of  Phase  HI. 

The  budget  should  anticipate  the  need 
for  appropriate  staff  (noted  above  in  "6. 
Research  Capacity"),  travel  for  principal 
investigator  and  project  super\'isor  to 
meet  with  CDC  two  times  per  year, 
travel  for  outreach,  supplemental  needs 
related  to  STD  and  HIV  clients  and  their 
longitudinal  participation,  and  other 
needs.  The  budget  should  allocate  at 
least  50  percent  of  resources  to  the  STD 
prevention  program  activities  (e.g., 
screening,  diagnosis,  treatment,  and 
counseling  for  STDs). 

Evaluation  Criteria 

Applications  for  demonstration 
projects  on  the  feasibility  of  STD 
treatment  for  HIV  prevention  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria: 
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1.  Background  and  Objectives  (5  Points) 

Understanding  of  piupose  and 
objectives  of  this  research  and  its 
relation  to  national  program  goals  as 
reflected  in  the  statement  of  research 
background  and  research  questions. 

2.  Site  Selection  (25  Points) 

The  extent  to  which  the  choice  of  the 
project  area  and  specific  clinic  and 
community  sites  to  conduct  this 
research  will  be  generalizable  to  other 
settings  or  populations,  and  is 
appropriate  to  the  local  and  national 
objectives.  STD  and  HIV  epidemiology, 
social  demography,  and  health  care 
system.  Emphasis  will  be  placed  on 
demonstrated  access  to  populations  at 
high  risk  for  heterosexual  transmission 
of  STDs  and  HIV  in  the  project  area. 
particularly  persons  who  currently  may 
not  be  reached  by  the  health  care 
system.  Evidence  of  high  gonorrhea, 
syphilis,  and  HTV  prevalence  should  be 
demonstrated.  Prevalence  of  other  STDs 
might  also  be  demonstrated.  Highest 
points  will  be  given  to  applications 
demonstrating  the  capacity  to  enroll  a 
substantial  number  of  participants  at 
risk  for  STDs  and  HIV  (>500  persons 
annually)  and  undertake  longitudinal 
follow-up  of  these  persons. 

Consideration  will  also  be  given  to  the 
extent  to  which  the  proposed  site 
includes  appropriate  participation  of 
women  and  racial  and  ethnic  minority 
populations. 

3.  Methods  (25  Points) 

The  appropriateness  and  adequacy  of 
the  research  design  and  methodology 
proposed  to  answer  the  research 
questions.  This  includes:  (a)  The 
selection  of  appropriate  outcomes 
related  to  health  services.  STD  and  HIV 
programs,  and  STD  morbidity;  (b)  the 
use  of  appropriate  comparison  groups: 
(c)  the  inclusion  of  appropriate 
sampling  schemes,  sample  size 
calculation,  handling  of  sampling 
biases;  (d)  access  to  the  relevant  data 
sources  and  the  plan  for  data  collection; 
and  (e)  the  description  of  the  specific 
quantitative  and  qualitative  analytic 
technique  to  be  used  to  answer  the 
research  questions. 

4.  Evaluation  (20  Points) 

The  extent  to  which  the  applications 
present  a  sound  evaluation  plan  that 
includes  aspects  such  as:  Research 
progress  measurements  and 
communications,  baseline  data 
collection;  intervention(s)  testing, 
ability  to  measure  specific  intervention 
outcomes  (including  but  not  exclusively 
STD  and  HIV  outcomes);  and  economic 
evaluation. 


5.  Research  Capacity  (25  Points) 

Overall  ability  to  perform  the 
technical  aspects  of  the  project 
including:  (a)  The  availability  of 
quali^ed  and  experienced  personnel  for 
a  multi-disciplinary  team  in  health 
services  research  including  level  of 
education  and  training,  and  relevant 
research  experience  of  the  principle 
investigator  and  key  research  personnel; 

(b)  the  availability  of  adequate  facilities, 
general  environment,  and  resources  for 
the  conduct  of  the  proposed  research; 

(c)  assurance  that  staff  can  be  hired 
within  4  months  of  award  of  monies;  (d) 
plans  for  the  administration  of  the 
project(s).  including  a  detailed  and 
realistic  time  line  for  the  specified 
activities:  (e)  details  of  the  proposed 
project-level  collaboration  between  STD 
clinic  and  program  staff  and  HIV 
program  staff;  and.  (f)  demonstration  of 
the  applicant's  ability,  willingness,  and 
need  to  collaborate  with  CDC  and 
researchers  from  other  study  site  in 
study  design  and  analysis,  including  use 
of  common  study  protocols  and  data 
collection  instruments,  and  (when 
appropriate)  sharing  of  data  and 
specimens. 

6.  Budget  (not  Scored) 

The  appropriateness  of  budget 
estimates  in  relation  to  the  proposed 
research.  The  extent  to  which  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  The  budget  should  allocate  at 
least  50  percent  of  resources  to  the  STD 
prevention  program  activities,  (e.g.. 
screening,  diagnosis,  treatment,  and 
counseling  for  STDs). 

7.  Human  Subjects  (not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

Funding  Preferences 

CDC  reserves  the  right  to  make  flnal 
funding  selections  based  on  geographic 
diversity  and  applicants  with  higher 
documented  prevalence  of  STDs  and 
HIV  in  proposed  clinic  study  sites. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local 
governmental  review  of  proposed 
Federal  assistance  applications. 
Applicants  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 


any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  application 
submitted  to  CDC.  they  should  send 
them  to  Adrienne  S.  Brown.  Acting 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.  Atlanta.  Georgia 
30305.  no  later  than  60  days  after  the 
application  deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Niunbers  are:  93.941,  HFV 
Demonstration.  Research,  Public  and 
Professional  Education  Projects;  and 
93.978.  Preventive  Health  Services 
Sexually  Transmitted  Diseases 
Research,  Demonstration,  and  Public 
Information  and  Education  Grants. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  Involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  U»e  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

This  program  involves  research  on 
himian  subjects.  Therefore,  all 
applicants  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
•   by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 
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HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
dociunent  entitled  Content  of  AODS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encoiu*aged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department's  HIV/AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
State  or  local  health  department.  The 
names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  bcfen  reviewed  and 
approved. 

Patient  Care 

• 

Applicants  should  provide  assurance 
that  all  STD  or  HIV-infected  patients 
enrolled  in  the  proposed  studies  will  be 
linked  to  an  appropriate  local  care 
system  that  can  address  their  specific 
needs  sudi  as  medical  car^counseling, 
social  services,  and  therapy. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ ATSDR  supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaskan  Native.  Asian.  Black  or  African 
American.  Native  Hawaiian  or  Other 
Pacific  Islander,  and  Hispanic  or  Latino. 
Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  cannot  control  the  race, 
ethnicity  or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Regiiter.  Vol.  60.  No.  179. 
pages  47947-47951.  dated  Friday, 
September  15, 1995. 


Confidentiality 

Recipients  must  have  confidentiality 
and  security  provisions  to  protect  data 
collected  through  HIV/AIDS 
surveillance,  including  copies  of  local 
data  release  policies;  employee  training 
in  confidentiality  provisions:  State  laws, 
rules,  or  regulations  pertaining  to  the 
protection  or  release  of  surveillance 
information:  and  physical  security  of 
hard  copies  and  electronic  files 
containing  confidential  surveillance 
information. 

Recipients  must  describe  any  laws. 
rules,  regulations,  or  health  department 
policies  that  require  or  permit  the 
release  of  patient  identifying 
information  collected  under  the  HIV/ 
AIDS  surveillance  system  to  entities 
outside  of  the  public  health  department 
and  measures  the  health  department  has 
taken  to  ensure  that  the  confidentiality 
of  individuals  reported  to  the 
surveillance  system  is  protected  from 
further  or  unlawful  disclosiue. 

Application  Sulmiwion  and  Deadlines 

1.  Preapplication  Letter  of  Intent  (LOI) 

A  non-binding  letter  of  intent-to- 
apply  is  requested  ftx)m  potential 
applicants.  An  original  and  two  copies 
of  a  two-page,  typewrittmi  LOI  should 
be  submitted  to  the  Grants  Management 
Branch,  CDC  (see  "Applications"  for 
address).  It  should  be  postmarked  no 
later  than  February  13, 1998.  The  letter 
should  identify  the  announcement 
number,  title  of  the  specific  research 
activity  for  which  application  is  being 
submitted,  the  neme  and  institutional 
affiliation  of  the  principal  investigator, 
and  the  identity  of  other  key 
participants  and  participating 
institutions.  No  attachments,  booklets, 
or  other  documents  accompanying  the 
LOI  will  be  considered.  The  letter 
should  also  include  the  estimated  total 
.  cost  of  the  research  activity  and  the 
percentage  of  the  total  cost  being 
requested  bom  CDC.  The  LOI  does  not 
influence  review  or  funding  decisions, 
but  it  will  enable  CDC  to  plan  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

2.  Applications 

An  original  and  two  copies  of  the 
application  Form  PHS  5161-1  (Revised 
7/92,  OMB  No.  0937-0189)  must  be 
submitted  on  or  before  March  13. 1998 
to  Adrienne  S.  Brown.  Acting  Grants 
Management  Officer,  Attention:  Kathy 
Raible.  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 


(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mail  Stop  E-15.  Atlanta.  GA 
30305. 

3.  Deadlines 

A.  Applications  will  meet  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  frtim  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing.) 

B.  Applications  that  do  not  meet  the 
criteria  in  2.A.I.  or  2.A.2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  coniplete  program  description  and 
information  on  application  procedures, 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Kathy  Raible.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Mail  Stop  E-15,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6649.  or  via  email  at:  <kcr8@cdc.gov>. 

Programmatic  technical  assistance 
may  be  obtained  frttm  Mary  Kamb, 
Division  of  HIV/ AIDS  Prevention. 
National  Center  for  HIV/STD/TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road;  Mailstop  E-46, 
Atlanta.  Georgia  30333.  telephone  (404) 
639-2080.  or  via  email  at: 
<mlk5@cdc.gov>,  or  Kathleen  Irwin. 
Division  of  STD  Prevention,  NCHSTP. 
CDC,  1600  Clifton  Road;  Mailstop  E-07. 
Atlanta.  Georgia  30333,  telephone  (404) 
639-8276.  or  via  email  at: 
<klil@cdc.gov>. 

Wease  refer  to  announcement  number 
813  when  requesting  information  and 
submitting  an  application. 

The  announcement  will  be  available 
on  one  of  two  Internet  sites  on  the 
publication  date:  CDC's  home  page  at 
<http://wrww.cdc.gov>,  or  at  the 
Government  Printing  Office  home  page 
(including  free  access  to  the  Federal 
Register)  at  <http:// 
www.access.gpo.gov>. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000  "  (Full 
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Repoit,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  "INTRODUCTION" 
through  the  Superintendent  of 
Documents,  Government  Printing 
OfTice.  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  January  27.  1998. 
loMph  R.  Carter. 

Acting  Associate  Dinctorfor  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  98-2571  Filed  2-2-98;  8:45  am] 
■UMQ  oooc  4ia»-ia-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dteeas*  Control  and 
Prvvention 

Revised  Diplitlterta,  Tetanus,  and 
Pertussia  (DTD/DTaP/DT)  Vacclr>e 
Information  Materials;  Amendment 

A  notice  published  in  the  Federal 
Register  on  January  9,  1998,  [63  FR 
1730).  The  notice  is  amended  as 
follows: 

On  page  1733,  first  column,  under 
number  9.  After  "Visit  the  CDC  website 
at  http7/www.cdc.gov/nip"  line  and 

before  "DTP/DTaP/DT add  the 

following: 

U.S.  Department  of  Health  and  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immunization  Program 

All  other  information  and 
requirements  of  the  January  9. 1998, 
notice  remain  the  same. 

Dated:  June  27. 1998. 
JoMph  R.  Cailar, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc  9»-2570  Filed  2-2-98;  8:45  am) 

MUJNQ  OOOK  4ia»-t»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration        « 

Anti-Infective  Druga  Adviaory 
Committae;  Notice  of  Meeting 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

ACmON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closied  to  the  public. 


Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  19. 1998.  8  a.m.  to  5 
p.m..  and  on  February  20, 1998,  8:30 
a.m.  to  2  p.m. 

Location:  Gaithersburg  Hilton, 
Ballroom,  620  Perry  Pkwy.. 
Gaithersbiug,  MD. 

Contact  Person:  Ermona  B. 
McGoodwin  or  Danyiel  A.  D' Antonio, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-5455.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  February  19, 1998.  the 
committee  will  discuss  new  drug 
applications  (NDA's)  50-747  and  50- 
748  quinupristin/dalfopristin 
(Synercid®,  Rhone-Poulenc  Rorer 
Pharmaceuticals,  Inc.)  for  use  in  the 
treatment  of  vancomycin-resistant 
Enterococcus  faecium  (VREF) 
infections,  complicated  skin  and  skin 
structure  infections,  community- 
acquired  pneumonia,  and  hospital- 
acquired  (nosocomial)  pneumonia.  On 
February  20, 1998,  the  committee  will 
meet  in  closed  session  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information. 

Procedure:  On  February  19,  1998, 
from  8  a.m.  to  5  p.m.  the  meeting  will 
be  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  13,  1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2:30  p.m.  on  February  19. 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
February  13.  1998,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  argiunents  they  wish  to 
present,  the  names  and  addresses  of 
prop>osed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
February  20,  1998,  from  8:30  a.m.  to  2 
p.m.  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information. 
(5  U.S.C.  552b(c)(4)).  The  investigational 


new  drug  (IND)  and  Phase  I  and  II  drug 
products  in  process  will  be  presented. 
Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  27, 1998. 
MicliMl  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc  98-2577  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 

Drug  AlMiaa  Adviaory  Committaa; 
Notice  of  Meeting 

aobicy:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  on^  portion  of  the 
meeting  will  be  closisd  to  the  public. 

Name  of  Committee:  Drug  Abuse 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  i^es. 

Date  and  Time:  The  meeting  will  be 
held  on  February  19, 1998,  8:30  a.m.  to 
5:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  in  and  IV,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somera,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4090.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area],  code 
12535.  Please  call  the'Information  Line 
for  up-to-date  information  on  this    • 
meeting. 

Agenda:  The  committee  will  discuss 
the  scientiHc  evidence  for  initiating  a 
scheduling  action  for  ULTRAM® 
(tramadol  hydrochloride),  R.  W.  Johnson 
Pharmaceutical  Research  Institute, 
under  the  Controlled  Substances  Act. 
The  committee  will  also  evaluate  the 
effectiveness  of  the  independent 
steering  committee  in  detecting, 
moderating,  and  preventing  the  physical 
dependence  and  abuse  of  ULTRAM® 
and  make  suggestions  for  improving  the 
siuveillance  of  its  misuse. 

Procedure:  On  February  19, 1998, 
from  8:30  a.m.  to  3:45  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views. 


orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  11. 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  11, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
reouested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
February  19, 1998,  from  3:45  p.m.  to 
5:30  p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c](4)).  The  investigational 
new  drug  and  Phase  I  and  II  drug 
products  in  process  will  be  presented 
and  recent  action  on  selected  new  drug 
applications  will  be  discussed. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  27, 1998. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-2576  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HaaHti 

Qovemmant-Oamed  Inventions; 
Availability  for  Ucenaing 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and" may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325.  Rockville, 
Maryland  20852-3804;  telephone:  301/ 


496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Pseudomonas  Exotoxin  A-Like 
Chimeric  Inununogens 

David  J.  Fitzgerald  (NO) 

Serial  No.  60.052.375  filed  11  Jul  97 

(Assignee:  United  States  Government) 
Licensing  Contact:  Robert  Benson.  301/ 

496-7056  ext.  267 

This  invention  concerns  a 
recombinantly  made  chimeric 
immunogen  comprising  a  non-toxic 
version  of  Pseudomonas  exotoxin  A  (PE) 
in  which  the  lb  domain  is  replaced  with 
a  non-native  epitope.  This  immunogen 
can  be  used  as  a  vaccine,  either  as  a 
protein  or  as  DNA,  and  can  elicit 
humoral,  cell-medicated  and  secretory 
immune  responses  against  the  non- 
native  epitope.  The  non-native  epitope 
fits  into  the  cysteine-cysteine  loop  of  the 
lb  domain,  thus  epitopes  normally  part 
of  a  loop  are  held  in  their  natural 
conformation.  Chimeric  immunogens 
comprising  the  V3  loop  of  the  HIV-1 
env  protein  have  been  shown  to  raise, 
in  rabbits,  neutralizing  antibodies 
against  clinical  isolates  of  HIV.  some 
cross-protection  was  seen.  Anti-V3  IgA 
antibodies  were  raised  upon  mucosal 
administration.  The  claims  cover:  (a) 
Chimeric  immunogens.  (b)  nucleic  acids 
encoding  chimeric  immunogens.  (c) 
antibodies  raised  against  chimeric 
immunogens.  (d)  vaccines  and  methods 
of  immimization. 

Pseudomonas  Exotoxin  A-Like 
Chimeric  Immunogens  for  Mucosal 
Immunity 

David  J.  Fitzgerald  (NQ)  and  Randall  J. 

Mrsny  (Genentech  Corp.) 
Serial  No.  60/056.924  filed  11  Jul  97 

(Assignees:  United  States  Government 

and  Genentech  Corporation) 

Licensing  Contact:  Robert  Benson.  301/ 
496-7056  ext.  267 

This  invention  claims  the  use  of  the 
chimeric  immunogens  claimed  in  60/ 
052.375  to  elicit  a  secretory  IgA- 
medicated  immune  response.  The 
inventors  have  shown  that  parenteral 
and  mucosal  administration  of  the  HIV 
V3  loop/Exotoxin  A  chimeric 
immunogen  to  rabbits  raises  both  a 
humoral  and  cell-medicated  immune 
response  against  HIV.  Both  parenteral 
and  mucosal  administration  result  in 
IgG  and  IgA  antibodies  being  raised, 
mucosal  administration  resulted  in 
higher  IgA  production.  Compositions 
comprising  secretory  IgA  reactive  with 
the  non-native  epitope  are  also  claimed. 


Pin*Point— A  Method  To  Determine 
Transcription  Factor  Binding  Site  In 
Vivo 

Jay  Chung  (NHLBI) 

Serial  Nos.  08/826,622  and  08/825,664 
filed  03  Apr  97 

Licensing  Contact:  Joseph  Contrera,  301/ 
496-7056  ext.  244 

Transcription  factors  play  central 
roles  in  many  disease  processes:  cancer, 
AIDS,  developmental  aberrations,  aging 
and  obesity,  just  to  name  a  few. 
Therefore,  understanding  these  disease 
processes  and  finding  ciu«s  for  them 
will  be  greatly  assisted  by  the  capability 
to  determine  the  genes  targeted  by  the 
transcription  factors  in  vivo.  Toward 
this  end,  we  have  designed  an  in  vivo 
method  PIN* POINT)  ProteIN  POsition 
Identification  with  Nuclease  Tail).  In 
this  method,  a  fusion  protein  composed 
of  a  chosen  protein  linked  to  a  non- 
sequence  specific  nuclease  is  expressed 
in  vivo  and  the  binding  of  the  protein 
to  DNA  is  made  detectable  by  the 
nuclease-induced  cleavage  near  the 
binding  site.  For  example,  p53-nuclease 
fusion  protein  expressed  in  vivo  will 
bind  to  the  p53  Ending  site  and  mark 
it  by  cleaving  the  DNA  near  it.  The 
cleavage  site  can  be  identified  by  a 
number  of  techniques  ciurenUy 
available.  A  mammalian  expression 
vector  designed  to  express  a  fusion 
protein  consisting  of  a  polypeptide  of 
one's  choice  and  the  nuclease  is 
available  as  are  expression  vectors  for 
Spl  nuclease,  TBP  (TATA  binding 
proteinj-nuclease  (for  identifying 
promotere  of  genes)  and  other 
transcription  factors.  PIN  "POINT  is 
described  in  a  paper  soon  to  be 
published  by  Lee  et  al.,  (1998)  PNAS  95. 
060-974. 

Dated:  January  23, 1998. 

BariMura  M.  McGarey. 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  98-2561  Filed  2-2-98;  8:45  am] 

MUMO  CODE  414»-»1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Haaltti 

National  Heart,  Lung,  and  Blood 
Instttuta;  Notice  of  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meeting: 
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Name  of  SEP:  Computer  Algorithm  for  the 
Identification  of  Unluiown  Proteins  after 
Peptide  Sequencing  (Telephone  Conference 
Call). 

Dote.  February  3. 1998. 

Time  3  00  p.m.  EST. 

Piace:  Rockledge  Building  II.  Room  7214. 
6701  Rockledge  Drive.  Bethesda.  Maryland 
20892. 

Contact  Person:  Ivan  C.  Baines.  Ph.D..  Two 
Rockledge  Center.  Room  7184. 6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  fanuary  27.  1998. 
UVotm  Y.  Stringfidd. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-2560  Piled  2-2-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHulaa  of  Health 

National  Inatituta  of  Environmantal 
Haaltti  Sciancaa;  Notica  of  Cloaad 
MaatinQa 

Ihusaant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  SBIR  Topic  53: 
Commercialization  of  Laboratory  Methods  for 
Assessing  the  Genetics  Response  to 
Chemicals,  and  Topic  55:  Methods  for 
Assessing  the  Estrogenicity  and  Other 
Endocrine  Activity  of  Environmental 
Chemicals.  (Telephone  Conference  Call) 

Date:  February  23^  1998. 

Time:  1:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences.  East  Campus,  Building 
4401.  Coniierence  Room  3446.  Research 
Triangle  Park.  NC  27709. 

Contact  Person:  Dr.  David  Bro%ra,  National 
Institute  of  Environmental  Health  Sciences. 


P.O.  Box  12233.  Research  Triangle  Park,  NC 
27709.  (919)  541-4964. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  SBIR  Topic  51:  Development 
of  Transgenic  Teleost  Animal  Model  for 
Assessing  Mutagenesis,  and  Topic  63: 
Detection  of  Mutations  in  Stem  Cell 
Spermatogonia  from  Transgenic  Mice  with 
Integrated  phiX  Vector.  (Telephone 
Conference  Call) 

Date:  March  13. 1998. 

Time:  1:15  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  East  Campus.  Building 
4401 .  Conference  Room  3446.  Research 
Triangle  Park.  NC  27709. 

Contact  Person:  Dr.  David  Brown,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  Research  Triangle  Park.  NC 
27709,  (919)  541-4964. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C  Grant  applications  and/or  proposals 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  «vould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Respwnse  to 
Environmental  Agents;  93.114.  Applied 
Toxicological  Research  and  testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  January  27. 1998.  — 

LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-2557  Filed  2-2-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

National  Inatitute  of  Neurological 
DIaordars  and  Stroke  Divialon  of 
Extramural  Activitiaa;  Notica  of  Closad 
Maatinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  February  19.  1998. 

Time:  10:30  a.m. 

Place:  National  Institutes  of  Health.  7550 
Wisconsin  Avenue,  Room  9ClO,  Bethesda, 
MD  20892. 

Contact  Person:  Dr.  Katherine  Woodbury- 
Harris.  Mr.  Phillip  Wiethom.  Scientific 


Review  Administrators,  NINDS,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10.  Bethesda,  MD  20892  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate 
Phase  I  SBIR  Contract  Proposal(s). 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:Marchl9, 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Georgetown.  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007.  V 

Phone:  (202)  338-4600. 

Contact  Person:  Dr.  Lillian  Pubols,  Chief. 
Scientific  Review  Branch,  NINDS.  National 
Institutes  of  Health.  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda.  MD  20892.  (301)  496- 
9223. 

Purpose/ Agenda:To  review  and  evaluate  a 
grant  application. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  propKJsals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854.  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  January  27. 1998. 
LaVame  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-2558  Filed  2-2-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitulaa  of  Health 

Center  for  Scientific  Raviaw;  Notica  of 
Cloaad  Maatlnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date;  February  11. 1998. 

Time:  8:00  a.m. 

Mace:  Radisson  Barcelo  Hotel, 
Washington,  DC 

Contact  Person:  Dr.  Leonard  Jakubczalc. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172.  Bethesda, 
Maryland  20892,  (301)  435-1247. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 


Date:  February  12, 1998. 
Time:  8:00  a.m. 

Mace:  Radisson  Baroelo  Hotel, 
Washington.  DC. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5172,  Bethesda. 
Maryland  20892.  (301)  435-1247. 

This  noUce  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
lugent  need  to  meet  timing  limitations 
imposed  by  the-grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  March  12-13, 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn-GeOigetown. 
Washington,  DC 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4206,  Bethesda, 
Maryland  20892,  (301)  435-1223. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  15-17, 1998. 

Time:  7M)  a.m. 

Place:  Regal  University  Hotel.  Durham,  NC. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  5116,  Bethesda,  Maryland  20892.  (301) 
435-1171. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  16, 1998. 

Time:  2KX)  p.m. 

Place:  NIH,  Rockledge  2,  Room  6168, 
Telephone  Conference. 

Contact  Person:  Dr.  Syed  Amir,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6168,  Bethesda,  Maryland  20892,  (301) 
435-1043. 

Mime  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  25-27, 1998. 

Time:  8:00  p.ntL 

F^ace:  Quality  Suites.  Rockville,  MD. 

Contact  Person:  Dr.  Jean  D.  Sipe,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5152,  Bethesda.  Maryland  20892.  (301) 
435-1743. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  9-10, 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn-Geoigetown, 
Washington,  DC 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5212.  Bethesda.  Maryland  20892,  (301) 
.435-1177. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  17-18. 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn-Georgetown, 
Washington.  IXl 

Contact  Person:  Dr.  Jean  D.  Sipe.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  5152.  Bethesda.  Maryland  20982,  (301) 
435-1743. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93-844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  January  27, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  9»-2559  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatfmtaa  of  Health 

Proapactivv  Grant  of  Coaxcluaive 
Ucanae:  Vaccinea  for  Dengue  and 
Other  Flavivinjaea 

AOaiCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 

ACTION:  Notice. 


SUMMARY:  This  is  notice  Tn  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the*National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Hiunan  Services,  is  comtemplating 
the  grant  of  a  limited  field  of  use 
coexclusive  world-wide  license  to 
practice  the  invention  embodied  in  U.S. 
Patent  No.  5,494,671,  issued  February 
27. 1996  (U.S.  Patent  Application  Serial 
No.  07/747.785,  filed  August  20. 1991). 
entitled  "C-Terminally  Tnmcated 
Dengue  and  Japanese  Encephalitis  Virus 
Envelope  Proteins"  to  SmithKline 
Beecham  Biological  of  Rixensart. 
Belgiimi.  Publication  of  this  notice 
should  be  considered  a  modification  of 
an  earlier  notice  (62  FR  5836,  Feb.  7. 
1997).  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  April  6. 
1998. 

AOOflESSES:  Requests  for  a  copy  of  this 
issued  patent,  inquiries,  comments,  and^^ 
other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Carol  A.  Salata,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7735  ext  232; 
Facsimile:  (301)  402-0220;  E-mail: 
salatac@OD.NIH.GOV. 


SUPPLaiEMTARY  INFORMATION:  The  patent 
describes  the  use  of  C-terminally 
truncated  flavivirus  envelope  proteins 
in  vaccines  against  flavivirus  infections. 
The  inventions  also  relates  to 
recombinant  viruses  which  encode  the 
truncated  protein  and  to  host  cells 
infected  therewith. 

The  prospective  coexclusive  license 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  It  is 
anticipated  that  this  license  may  be 
limited  to  the  field  of  subunit  vaccines 
against  Dengue  and  Japanese 
Encephalitis  produced  in  prokaryotic  or 
eukaryotic  cells.  This  license  will  not 
include  live  virus,  killed  virus  or  DNA- 
based  vaccines  or  the  use  of  vaccinia 
virus  as  a  vector,  or  immunogen. 

This  prospective  coexclusive  license 
may  be  granted  unless  within  60  days 
from  the  date  of  this  published  notice, 
NIH  receives  written  evidence  and 
argument  that  establishes  that  the  grant 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  January  23. 1998. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Tranter. 

(FR  Doc.  98-2562  Filed  2-2-98;  8:45  amj 
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DEPARTMENT^F  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Commenta;  Subatancea, 
Mixturea  and  Expoaure  Circumatancea 
Propoaed  for  Liating  in  or  Deliating 
(Removing)  From  the  Report  on 
Carcinogena,  Ninth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  announces  its  intent  to  review 
additional  substances,  mixtiu'es  and 
exposure  circumstances  for  possible 
listing  in  or  delisting  (removing)  from 
the  Report  on  Carcinogens,  Ninth 
Edition.  This  Report  (previously  known 
as  the  Annual  Report  on  Carcinogens)  is 
a  Congressional ly-mandated  listing  of 
known  human  carcinogens  and 
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reasonably  anticipated  human 
carcinogens  and  its  preparation  is 
delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (DHHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary,  (DHHS),  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  known 
to  be  human  carcinogen  or  may  be 
reasonably  anticipated  to  be  a  human 
carcinogen,  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

The  review  of  the  substances, 
mixtures  or  exposure  circumstances  for 
listing  in,  changing  the  current  listing 
from  reasonably  anticipated  to  be  a 
human  carcinogen  to  known  to  be  a 
human  carcinogen  or  delisting  from  the 
Ninth  Report  will  involve  a 
multiphased,  peer  review  process 
involving  two  Federal  scientific  review 
groups  and  one  non-government, 
scientific  peer  review  body  (a 
subcommittee  on  the  NTP  Board  of 
Scientific  Counselors)  which  %vill  meet 
in  an  open,  public  meeting  that  will 
provide  for  public  comments.  All 


available  data  relevant  to  the  criteria  for 
inclusion  or  removal  of  candidate 
agents,  substances,  mixtures  or  exposure 
circumstances  in  the  Report  will  be 
evaluated  by  the  three  scientific  review 
committees.  The  criteria  to  be  used  in 
the  review  process  and  the  detailed 
description  of  the  review  procedures, 
including  the  steps  in  the  formal  review 
process,  can  be  obtained  by  contacting: 
Dr.  C.  W.  Jameson,  National  Toxicology 
Program,  Report  on  Carcinogens,  MD 
EC-14,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709:  phone:  (919) 
541-5096,  fax:  (919)  541-2242,  email: 
jameson@niehs.nih.gov. 

Public  Comment  Requested 

The  NTP  will  be  considering  11 
substances,  mixtures  and  exposure 
circumstances  in  1998,  for  either  listing 
in  or  delisting  (removing)  ^from,  or 
changing  the  aurent  listing  from 
reasonably  anticipated  to  be  a  human 
carcinogen  to  the  known  to  be  a  hiunan 
carcinogen  category  in  the  Ninth  Report. 
These  substances,  mixtures,  or  exi>osure 
circumstances  are  provided  in  the 
following  table  witn  their  chemical 
Abstracts  Services  (CAS)  Registry 
numbers  (where  available)  and  pendiilg 
review  action.  The  NTP  solicits  public 
input  on  tbese  11  ^bstances,  mixtures 
and  exposure  circumstances  and  asks 
for  relevant  information  anyone  may 
have  on  carcinogenesis  from  completed, 
ongoing,  or  planned  studies  by  otners, 
as  well  as  current  production  data,  use 
patterns,  and  human  exposure 


information  for  any  of  the  substances, 
mixtures  or  exposiue  circumstances 
listed  in  this  announcement.  Comments 
concerning  the  review  of  these 
substances,  mixtures  or  exposure 
circumstances  for  listing  in  or  delisting 
from  the  Ninth  Report  on  Carcinogens 
will  be  accepted  for  a  period  of  45  days 
from  the  date  of  the  publication  of  this 
announcement  in  the  Federal  Register. 
Comments  or  questions  should  be 
directed  to  Dr.  C.  W.  Jameson  at  the 
address  listed  above. 

Public  Nominations  for  Delisting  or 
Listing  Encouraged 

The  NTP  solicits  and  encourages  the 
broadest  participation  from  interested 
individuals  or  parties  in  nominating 
agents,  substances,  or  mixtures  for 
listing  in  or  delisting  from  the  Ninth 
and  future  Reports  on  Carcinogens. 
Petitions  should  contain  a  rationale  for 
listing  or  delisting.  Appropriate 
backbond  information  and  relevant 
data  (e.g.  Journal  articles,  NTP 
Technical  Reports.'lARC  listings, 
exposure  surveys,  release  inventories, 
etc.)  which  support  a  petition  should  be 
provided  or  referenced  when  possible. 

A  detailed  description  of  listing/ 
delisting  procedures,  including  the 
steps  in  the  formal  review  process,  can 
be  obtained  by  contacting  Dr.  Jameson  at 
the  address  listed  above. 

Dated:  January  26, 1998.  ^ 

KamMtfa  OMm. 
Director,  National  Toxicology  Program. 


SUlyNMARY  FOR  AGENTS,  SUBSTANCES,  MIXTURES  OR  EXPOSURE  CIRCUMSTANCES  TO  BE  REVIEWED  IN  1998,  FOR 
CONSIDERATION  OF  LISTING  IN  OR  DELISTING  FROM  THE  NINTH  REPORT  ON  CARCINOGENS 


Substance  or  en>osure  cir- 
cumstance/CAS  Number 


Alcoholic  Beverages 

Boot  and  Shoe  Manutocture  and 
Repair. 

Dieeel  Parlicajtetes  

Environmental  Tobaooo  Smoke 

Etiyt  Acry1ata/140-88-6 

Eltiylsne  Oxide^5-2-8 

lsaprene/7&-79-6  

MettiyM-Butyl  Ettter/ 1634-04-4 

Nidcel    and    Nictol    Compounds/ 
7440-02-0. 

Nicfcei  Refining  

Sikca.  CrystaNin«/7631-M-e 


Primary  uses  or  exposures 


Consumption  of  alcoholic  beverages 

Workers  in  the  boot  and  shoe  manutacture  and  repair  industry 

Diesel  engine  exhaust - 

"Passive"  inhalation  of  tobacco  smoke  from  environmental  sources  .... 
Monomer  used  to  produce  polymers  and  copolymers  tor  use  in  latex 

paints,  textiles,  etc. 
Industrial  chemical  used  as  an  intennediate  in  the  manufacture  of 

other  chemicals:  e.g.,  eltiylene  glycol  ar>d  is  widely  used  in  the 

health  care  industry  as  a  starilant. 
The  morwmehc  unit  of  natural  mbber  and  naturally  oocurrirtg  terpenes 

ana  steroids  and  widely  used  in  the  productkm  of  isoprer>»-t)uta- 

diene  copolymers. 

Used  as  an  additive  in  ur^ieaded  gasoline  in  amounts  up  to  1 1% 

IMany  industrial  and  commercial  applications 

Workers  in  the  nwkel  refining  industry 

EjQMSure  from  mining  and  quarrying  of  coel  aitd  ottier  minerals,  skme 

cutting,  production  of  glass  and  ceramics  and  in  oocupatkxis  such 

as  sandblasting,  poishing  and  grinding.    . 


To  be  reviewed  tor 


Listing  in  the  9th  Report. 
Listing  in  the  9th  Report. 

Listing  in  the  9lh  Report. 
Listing  in  the  9th  Rejxxt. 
Defisting  from  the  Report  on  Car- 


Change  current  listing  to  the 
Known  to  be  a  Human  Carcino- 
gen category. 

Listing  in  the  9th  Report. 


Listing  in  the  9th  Report. 

Change  current  listing  to'  the 
Known  to  be  a  Human  Carcirw- 
gen  category. 

Listing  in  the  9th  Report. 

Change  current  listing  to  the 
Known  to  be  a  Human  Carcino- 
gen category. 


[FR  Doc  98-2563  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WlldIHe  Service 

Endangered  and  Threatened  Species 
ParmH  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PKT-S3713 

Applicant:  Zambrana  Engineering, 
Inc.,  St.  Louis,  Missouri;  Paul  T. 
Raibley,  Senior  Aquatic  Scientist. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  pallid 
sturgeon  (Scaphirhynchus  albus), 
fansnell  [Cyprogenia  stegaria 
{=irTorata)].  fat  pocketbook  (Potanu7us 
(=ftToptera)  capax],  and  Higgins'  eye 
pearlymussel  (Lampsilis  higginsi)  from 
the  Mississippi  and  Ohio  Rivers  and 
their  tributaries  bordering  or  occurring 
in  Illinois,  Indiana,  Iowa,  Minnesota, 
Missouri,  Ohio,  and  Wisconsin. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-S38714 

Applicant:  University  of  Minnesota, 
Raptor  Center,  St.  Paul,  Minnesota; 
Patrick  Redig,  Director. 

The  applicant  requests  a  permit  to 
take  (capture,  Ht  with  radio  tracking 
Units,  and  release)  bald  eagle 
(Haliaeetus  leucocephalus)  in  Iowa, 
Minnesota,  and  Wisconsin.  Activities 
are  proposed  for  the  purpose  of 
scientiflc  research  aimed  at  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-«3«715 

Applicant:  The  Nature  Conservancy, 
Oak  Openings  Project  Office,  Swanton, 
Ohio;  David  Weekes,  Executive  Difector. 

The  applicant  requests  a  permit  to 
take  (harass  and  kill  through  habitat 
management)  Kamer  blue  butterfly 
[Lycaeides  melissa  samuelis)  at  the  Kitty 
Todd  Nature  Preserve  in  Swanton,  Ohio. 
Activities  are  proposed  to  maintain  and 
increase  habitat  for  a  reintroduced 
population  of  the  species  for  the 
purpose  of  survival  and  enhancement  of 
the  species  in  the  wild. 


Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Cirive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5332);  FAX:  (612/713-5292). 

Dated:  January  26, 1998. 
Matthias  A.  KeisdihamB, 
Acting  Assistant  Regional  Director,  IL,  IN, 
MO  (Ecological  SenricesI,  Region  3.  Fort 
Snelling,  Minnesota. 
[FR  Doc.  98-2522  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Availability  of  a  Draft  Recovery  Plan 
for  the  Pawnee  Montane  Skipper 
(Hesperia  laonardus  montana)  for 
Review  and  Comment 

AOaiCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  the  availability  for  public 
review  of  a  draft  recovery  plan  for  the 
pawnee  montane  skipper  [Hesperia 
leonardus  montana).  The  pawnee 
montane  skipper  currently  exists  on  38 
square  miles  in  the  South  Platte  River 
drainage  system  in  Colorado.  The 
Service  solicits  review  and  comment 
from  the  pubhc  on  this  draft  jecovery 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  June 
3, 1998  to  ensure  they  receive 
consideration  by  the  Service; 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Partnerships 
Coordinator,  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  Center, 
Deliver.  Colorado  80225.  Written 
comments  and  materials  regarding  this 
plan  should  be  sent  to  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 


Bettina  Proctor,  Partnerships 
Coordinator  (see  ADDRESSES  above),  at 
(303)  236-8155,  extension  259. 
SUPPLEMBITARY  MFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measure  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  Agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  pawnee  montane  skipper  was 
listed  as  threatened  on  Sej)tember  25, 
1987  (52  FR  36176).  The  skipper  occiirs 
only  on  the  Pikes  Peak  Granite 
Formation  in  the  South  Platte  River 
drainage  system  in  Colorado  involving 
portions  of  Jefferson,  Douglas,  Teller, 
and  Park  counties.  The  total  known 
habitat  within  the  range  is  estimated  to 
be  37.9  square  miles. 

At  the  time  of  listing,  the  skipper 
habitat  was  threatened  with  the 
construction  of  Two  Forks  Dam  and 
Reservoir  by  the  Denver  Water 
Department,  and  associated 
development.  In  1990,  the  U.S. 
Environmental  Protection  Agency  did 
not  approve  the  construction  of  the 
dam,  removing  the  immediate  principal 
threat  to  the  skipper's  habitat.  In  the 
long  term,  plans  to  develop  a  reservoir 
in  the  South  Platte  drainage  which 
might  negatively  affect  skipper  habitat 
may  resurface. 

Because  of  the  limited  habitat  and 
range  of  the  Pawnee  montane  skipper, 
unexpected  environmental,  random 
(stochastic)  events  could  also  have  a 
major  deleterious  effect  on  the 
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population.  Population  biologists 
(Ehrlich  and  Murphy  1982)  assert  that 
random  population  changes  due  to 
stochastic  events  are  more  likely  to 
cause  the  loss  of  small  populations  than 
are  genetic  changes. 

Recovery  Objectives:  To  protect  and 
maintain  through  proper  vegetation 
management,  ail  of  the  defined  skipper 
habitat  on  public  land  in  the  South 
Platte  River  drainage  so  that 
firagmentation  of  habitat  is  avoided  and 
skippers  are  distributed  throughout  the 
range. 

Recovery  efforts  will  concentrate  on 
creation  of  Memoranda  of 
Understanding  between  land 
management  agencies  to  provide  for 
maintenance  and  enhancement  of 
habitat;  monitoring  skipper  presence; 
monitoring  skipper  habitat  quality  and 
trends,  determination  of  management 
criteria  for  habitat  maintenance;  and 
education  of  private  landowners  and 
seeking  opportimities  for  conservation 
agreements  to  allow  enhancement  of 
skipper  habitat  on  private  lands. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  recovery  plan. 

AatlMirity 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  January  21.  IMS. 
Teny  Tamil, 

Deputy  Regional  Director,  Denver.  Colorado. 
IFR  Doc.  98-2159  Filed  2-2-06;  8:45  am) 


OEPARTMENT  OF  THE  tITERIOR 

FW)  and  Wildlife  Sorvioe 

North  Anwrtcan  Wattands 
Conaarvatlon  Act  Raquaat  for  Small 
Qranta  ProfMMato  for  1996 

AQBCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  request  for  proposals. 


t:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  U.S.  Fish 
and  Wildlife  Service  (Service)  is 
currently  entertaining  proposals  that 
request  match  funding  for  wetland 
conservation  projects  under  the  Small 
Grants  Program.  Projects  must  meet  the 
purposes  of  the  North  American 
Wetlands  Conservation  Act  of  1989,  as 
amended.  Funding  priority  will  be  given 


to  projects  from  new  grant  applications 
with  new  partners,  where  the  project 
ensures  long-term  conservation  benefits. 
DATES:  Proposals  must  be  postmarked 
no  later  than  Friday,  May  1. 1998. 

ADOAESSES:  Proposals  should  be 
addressed  to:  North  American 
Waterfowl  and  Wetlands  Office.  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive.  Suite  110.  Arlington, 
Virginia  22203.  Attn:  Small  Grants 
Coordinator. 

FOR  FIMTHEft  INFOfMATION  COMTACT: 
Dr.  Keith  A.  Morehouse,  Small  Grants 
Coordinator,  or  Ms.  Pat  Bond.  Secretary. 
North  American  Waterfowl  and 
Wetlands  Office.  703/358-1784; 
facsimile  703/358-2282. 

SUPPLEMENTARY  MFORMAT10N:  The 
purpose  of  the  1989  North  American 
Wetlands  Conservation  Act  (NAWCA). 
as  amended,  is  to  promote  long-term 
conservation  of  North  American 
wetland  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitat 
through  partnerships.  Principal 
conservation  actions  supported  by 
NAWCA  are  acquisition,  creation, 
enhancement  and  restoration  of 
wetlands  and  wetlands-associated     - 
habitat. 

In  1996  and  1997.  the  North  American 
Wetlands  Conservation  Council 
(Council)  initiated  a  pilot  Small  Grants 
program  with  an  allocation  of  $250,000 
per  year.  The  objective  was  to  promote 
long-term  wetlands  conservation 
activities  through  encouraging 
participation  by  new  grantees  and 
partners  who  may  not  otherwise  be  able 
to  complete  in  the  regular  grants 
program.  It  was  also  hoped  that 
successful  participants  in  the  Small 
Grants  program  would  be  encouraged  to 
participate  in  the  NAWCA-based 
Regular  Grants  program.  Over  the  first 
two  years,  about  220  proposals 
requesting  a  total  of  approximately  $6.4 
million  competed  for  funding. 
Ultimately.  19  projects  were  funded.  For 
1998,  with  the  approval  of  the  Migratory 
Bird  Conservation  Commission,  the 
Council  has  made  the  Small  Grants 
program  operational  with  a  $500,000 
allocation. 

To  be  considered  for  funding  in  1998, 
proposals  must  have  a  grant  request  no 
greater  than  $50,000.  All  wetland 
conservation  proposals  with  be  accepted 
that  meet  the  requirements  of  the  Act. 
However,  funding  priority  will  be  given 
to  projects  from  new  grant  applicants 
(individuals  or  organizations  who  have 
never  received  a  NAWCA  grant)  with 
new  partners,  where  the  project  ensures 
long-term  conservation  benefits. 


In  addition,  proposals  must  represent 
on-the-ground  projects,  and  any 
overhead  in  the  project  budget  may  be 
no  greater  than  10  percent  of  the  grant 
amount.  The  anticipated  magnitude  of 
wetlands  and  wildlife  resources  benefits 
that  will  result  from  project  execution  is 
an  important  factor  to  be  considered  in 

eroposal  evaluation,  and  there  should 
B  a  reasonable  balance  between 
acreages  of  wetlands  and  wetland- 
associated  uplands. 

Please  keep  in  mind  that  NAWCA  and 
matching  funds  may  only  be  used  for 
wetlands  acquisiticHi.  creation, 
enhancement,  and/or  restoration,  they 
may  not  be  used  for  signage,  displays, 
trails  or  other  education  featiues. 
materials  and  equipment,  even  though 
the  goal  of  the  project  may  ultimately  be 
to  support  wetland  conservation 
education  curricula.  Projects  oriented 
toward  education  are  not  ordinarily 
eligible  for  NAWCA  funding  because 
education  is  not  a  primary  piupose  of 
the  Act.  However,  useful  project 
outcomes  can  include  educational 
benefits  resulting  from  conservation 
actions.  Research  is  also  not  a  primary 
purpose  of  the  Act,  and  research 
proposals  will  not  be  considered  for 
funding. 

Even  though  requiring  less  total 
information  than  those  submitted  for  the 
regular  grants  program.  Small  &ant 
propoaals  must  still  be  clearly  explained 
and  meet  the  basic  purposes  given 
above  and  the  1:1  or  greater  non-Federal 
matching  requirements  of  the  NAWCA. 
Small  Grants  projects  must  also  be 
consistent  wiUi  Council  guidelines, 
objectives  and  policies.  All  non-Federal 
matching  funds  and  proposed 
expenditures  of  grant  fiinds  must  be 
consistent  with  Appendix  A  of  the 
Small  Grants  instructions,  "Eligibility 
Requirements  for  Match  of  NAWCA 
Grant  and  Non-Federal  Funds." 

Small  Grants  proposals  may  be 
submitted  at  any  time  prior  to  the  due 
date  but  must  be  postmarked  no  later 
than  Friday.  May  1. 1998.  Address 
submitted  proposals  as  follows:  North 
American  Waterfowl  and  Wetlands 
Office.  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive.  Suite  110. 
Arlington,  VA  22203,  Attn:  Small  Grants 
Coordinator. 

It  is  essential  that  grant  request 
packages  be  complete  when  they  are 
received  in  the  North  American 
Waterfowl  and  Wetlands  Office, 
including  all  of  the  documentation  of 
partners  (partner  letters)  with  funding 
pledge  amounts.  Information  of  funding 
in  partner  letters,  i.e.,  amounts  and 
description  regarding  use.  must 
correspond  with  budget  amounts  in  the 


budget  table  and  any  figures  provided  in 
the  narrative. 

With  the  volume  of  proposals 
received,  it  is  expected  that  the 
NAWWO  will  not  be  able  to  contact 
proposal  sources  to  verify  and/or 
request  supplement  data  and/or 
materials.  Thus,  those  proposals  lacking 
required  information  or  containing 
conflicting  information  will  not  be 
considered  for  funding. 

For  more  information,  and  to  request . 
the  Small  Grants  instructional  booklet, 
call  (703)  358-1784.  facsimile  (703) 
358-2282.  or  send  e-mail  to 
R9ARW_NAWW0eMAIL.FWS.GOV. 
Contact  the  Small  Grants  Coordinator, 
Dr.  Keith  A.  Morehouse,  if  you  would 
like  to  receive  the  instructions  booklet 
e-mail  or  on  a  computer  disk. 

In  conclusion,  the  Service  requires 
that  upon  their  arrival  in  the  NAWWO, 
proposal  packages  must  be  complete 
with  regard  to  all  of  the  information 
requested,  in  the  format  requested,  and 
on  time. 

Dated:  December  19. 1997. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  98-2581  Filed  2-2-98;  8:45  am] 
BUJJNQ  CODE  4310-66-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[UT-06e-1310-03] 

Amandmant  to  Notica  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  (EIS)  for  Natural  Qaa 
Davalopmant  In  Carbofi  and  Emary 
Countiaa,  Utah 

agency:  Bureau  of  Land  Management. 

Utah. 

action:  Amendment  to  Notice  of  Intent 

to  Prepare  an  Environmental  Impact 

Statement  (EIS)  for  Natiu^l  Gas 

Development  in  Carbon  and  Emery 

Counties.  Utah. 

SUMMARY:  Pursuant  to  Section 
102(2)(G)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  the 
Bureau  of  Land  Management.  Price 
Field  Office  is  directing  the  preparation 
of  an  EIS  by  a  third-party  contractor  on 
the  impacts  of  proposed  natural  gas 
development  on  public.  National  Forest. 
State  and  private  lands  in  Carbon  and 
Emery  Coimties  in  central  Utah.  The 
U.S.  Forest  Service.  Manti-La  Sal 
National  Forest,  is  participating  in  EIS 
preparation  as  a  cooperating  agency  in 
accordance  with  Title  40.  Code  of 
Federal  Regulations.  §  1501.6. 
SUPPIXMENTARY  MF0RMATK3N: 
Development  of  natural  gas  in  the  Castle 


Valley  area  is  proposed  by  Anadarko 
Petroleum  Corporation,  Chandler  and 
Associates,  Inc..  Questar  Pipeline 
Company  and  Texaco  Exploration  and 
Production.  Inc.  The  BI^  is  preparing 
an  EIS  to  analyze  a  conceptual  natural 
gas  development  model  based  on  the 
companies'  proposals.  Subsequent  to 
initial  scoping  for  the  EIS,  the  project 
area  boimdary  was  adjusted  to  include 
a  small  portion  of  National  Forest 
System  Lands.  The  U.S.  Forest  Service 
was  invited  to  participate  as  a 
cooperating  agency  to  provide 
information  regarding  direct  impacts  of 
proposed  wells  on  National  Forest 
System  Lands  and  information  needed 
to  address  potential  project-related 
cumulative  effects  adjacent  to  Forest 
lands'and  resources.  Additionally,  The 
Forest  Service  will  make  a  NEPA 
decision  dealing  with  activities  on 
National  Forest  System  lands. 

Description  of  the  Proposed  Action 

Field  development  of  existing  Federal 
leases  within  an  area  of  approximately 
111,000  acres  in  the  Castle  Valley  area 
of  Carbon  and  Emery  Counties,  Utah,  is 
proposed.  The  project  would  involve 
375  wells  with  related  facilities 
including  roads,  pipelines,  power  lines 
compressor  stations,  and  water  disposal 
facilities.  Up  to  10  of  these  wells  may 
be  on  National  Forest  System  lands.  The 
BLM  and  USPS  also  propose  to  approve 
development  of  natural  gas  within  the 
project  area  and  approve  individual 
drilling  applications,  right  of  way 
authorizations  and  special  use  permits. 
The  BLM  and  USPS  propose  to  make 
independent  NEPA  decisions  for 
activities  on  lands  under  their 
respective  jiuisdictions. 

Alternatives 

The  EIS  will  analyze  the  Proposed 
Action,  a  No-Action  Alternative,  An 
Environmental  Protection  Measiue 
Alternative,  and  a  Wildlife  Corridor 
Protection  Alternative. 

Other  Relevant  Information 

To  accommodate  existing  Federal 
leases  in  the  area  and  help  define  the 
project  area  ecologically,  the  western 
border  of  the  south  project  area  in 
Emery  County  was  adjusted  to  primarily 
follow  the  8000-foot  contour  line.  This 
boundary  shift  incorporated 
approximately  10.000  acres  of  National 
Forest  System  Lands.  The  BLM  and 
USPS  will  prepare  separate  Record  of 
Decision  for  respective  portions  of  the 

EIS. 

Additional  information,  including 
maps,  a  scoping  siunmary  and  a  list  of 
issues  developed  through  the  scoping 
process  are  included  in  the  Ferron 


Natural  Gas  EIS  Homepage  located  at: 
biw.gov/utah/minerals/ferron.html 

The  project  schedule  is  as  follows: 
File  Draft  EIS— May  1998 
File  Final  EIS-^»4ovember  1998 
Record  of  Decision — December  1998 

Public  Input 

Three  public  scoping  meetings  were 
held  in  February  1997  to  receive  oral 
comments.  Comments  received  from  the 
public  were  included  in  development  of 
EIS  issues  and  alternatives.  The  BLM 
and  USPS  determined  that  inclusion  of 
National  Forest  System  Lands  did  not 
change  the.scope  of  the  proposal. 
ADDRESSES:  Any  comments  should  be 
sent  to  George  Diwachak.  Team  Leader. 
Ferron  Natural  Gas  EIS,  Bureau  of  Land 
Management,  P.O.  Box  45155,  Salt  Lake 
City,  UT.  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Diwachak.  (801)  538-4043. 

Dated:  January  26, 1998. 
G.  William  Lamb. 
State  Director. 

(FR  Doc.  98-2564  Filed  2-2-98;  8:45  ami 
BttJJNO  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[OR-a32-281(M)0;  QPS-0091] 

Fire  Management  Activitias:  Oregon 
and  Washington 

AQBlCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  review  and 

modify  fire  management  plans,  as 

necessary,  and  to  conduct  associated 

public  participation. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  Oregon  (Bums, 
Coos  Bay,  Eugene.  Lakeview.  Medford, 
Prineville,  Roseburg.  Salem,  and  Vale 
Districts)  and  Washington  (Spokane 
District)  are  reviewing  their  fire 
management  activities  on  all  of  the 
BLM-administered  public  lands  in 
Oregon  and  Washington.  New  fire 
management  plans  for  all  BLM  districts 
must  be  completed  in  Fiscal  Year  1998. 
The  initial  phase  for  completing  these 
plans  will  address  fire  management 
direction  based  on  existing  land 
management  plans,  and  will  be 
available  for  public  review  by  early 
February  at  the  BLM  offices  indicated 
below.  Other  possible  public 
involvement  activities  may  include 
open  houses,  workshops,  and/or  field 
trips  if  there  is  sufficient  interest. 
EFFECTIVE  DATE:  Meeting  dates  and  other 
public  participation  activities  in  BLM 
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districts  will  be  announced  in  other 

[>ublic  notices,  the  local  media,  and  in 
etters  sent  to  interested  and  potentially 
affected  parties.  Comments  will  be 
accepted  throughout  the  process  of 
modifying  the  fire  management  plans. 
Interested  persons  may  request  to  be 
added  to  the  mailing  lists  by  contacting 
the  applicable  district  offices.  Portions 
of  the  fire  management  plans  and/or 
related  documents  may  be  available  in 
an  electronic  format;  and  some  of  the 
documents  may  also  be  available  on 
BLM  electronic  Internet  "web  sites." 
Interested  individuals  should  contact 
the  individual  district  offices  to 
determine  the  availability  of  planning 
documents  and  reports  in  local  libraries 
or  in  electronic  formats. 

FOR  RMTHER  MFOMNATION  OR  TO  SUBMT 
COMMCirre.  CONTACT  ANY  OF  THE 
FOLLOWMQ: 

Burns  District:  Michael  Green,  District 
Manager,  Bureau  of  Land 
Management.  HC  74-12533  Hwy  ^0 
West,  Hines,  OR  97738,  (541)  573- 
4400 

Coos  Bay  District:  Neil  Middlebrook, 
Acting  Assoc.  District  Manager, 
Bureau  of  Land  Management.' 1300 
Airport  Lane.  North  Bend,  OR  97459, 
(541)  756-0100 

Eugene  District:  Denis  Williamson, 
District  Manager.  Bureau  of  Land 
Management.  2890  Chad  Drive.  P.O. 
Box  10226,  Eugene,  OR  97440.  (541) 
683-6600 

Lakeview  District:  Steve  Ellis,  District 
Manager,  Bureau  of  Land 
Management,  P.O.  Box  151.  Lakeview. 
OR  97630,  (541)  947-2177 

Klamath  Falls  Resource  Area:  Barron 
Bail.  Area  Manager,  Bureau  of  Land 
Management,  2795  Anderson  Avenue, 
BIdg.  25.  Klamath  Falls,  OR  97603, 
(541) 883-6916 

Medford  District:  Van  Manning,  Acting 
District  Manager,  Bureau  of  Land 
Management,  3040  Biddle  Road. 
Medford.  OR  97504.  (541)  770-2200 

Oregon  State  Office:  William  Bradley, 
Deputy  State  Director  for  Resource 
Planning,  Use,  and  Protection,  Bureau 
of  Land  Management.  1515  SW  5th 
Avenue,  P.O.  Box  2965,  Portland,  OR 
97208,  (503)  952-6056 

Prineville  District:  James  Hancock, 
District  Manager,  Bureau  of  Land 
Management.  3050  NE  3rd,  P.O.  Box 
550,  Prineville.  OR  97754,  (541)  416- 
6700 

Roseburg  District:  Gary  Osterhaus, 
District  Manager,  Bureau  of  Land 
Management,  777  NW  Garden  Valley 
Blvd..  Roseburg,  OR  97470,  (541)  440- 
4930 

Salem  District:  Mark  Lawrence.  Assoc. 
District  Manager,  Bureau  of  Land 


Management,  1717  Fabry  Road,  SE, 
Salem.  OR  97306,  (503)  375-5646 
Tillamook  Resource  Area:  Dana 
Shuford,  Area  Manager.  Bureau  of 
Land  Management,  4610  Third  Street, 
Tillamook.  OR  97141,  (541)  815-1100 
Spokane  District:  Joe  Buesing,  District 
Manager,  Bureau  of  Land 
Management,  1103  North  Fancher 
Road.  Sf>okane.  WA  99212-1200, 
(509) 536-1200 
Wenatchee  Resource  Area:  James  Fisher. 
Area  Manager,  Bureau  of  Land 
Management,  915  North  Walla  Walla 
Street,  Wenatchee,  WA  98801-1521, 
(509)  665-2100 
Vale  District:  Ed  Singleton,  District 
Manager,  Bureau  of  Land 
Management,  100  Oregon  Street,  Vale, 
OR  97918,  (541)  473-3144 
Baker  Resource  Area:  Penelope  Dunn. 
Area  Manager,  Bureau  of  Land 
Management,  1550  Dewey  Avenue, 
Room  215,  Baker  Qty.  CMl  97814, 
(541)  523-1256 
SUPPLEMBfTARY  WFORMATKM:  The 
Federal  Wildland  Fire  Policy  and 
Program  Review  (1995)  directs  federal 
land  managers  to  develop  fire 
management  plans  for  every  area  with 
burnable  vegetation.  The  BLM  in 
Oregon  and  Washington  currently  has 
such  plans  for  each  district.  However^ 
the  BLM  is  reviewing  and  revising 
district  fire  management  plans  in  1998, 
and  this  is  an  opportunity  to  ensure  that 
wildland  fire  management  decisions  are 
based  on  Land  and  Resource 
Management  Plans.  New  fire 
management  plans  must  be  developed 
in  Fiscal  Year  1998. 

The  Federal  Wildland  Fire  Policy  and 
Program  Review  (1995)  reaffirms  the 
protection  of  human  life  as  the  first 
priority  in  wildland  fire  management. 
Prop)erty  and  natural/cultiuBl  resources 
are  jointly  the  second  priority,  with . 
protection  decisions  based  on  values  to 
be  protected  and  other  considerations. 
The  Federal  Wildland  Fire  Policy  and 
Program  Review  (1995)  also  stresses  the 
need  to  reintroduce  wildland  fire  into 
the  ecosystem.  The  planning  review  will 
identify  any  need  for  additional  fuels 
management  prescriptions  and/or 
changes  to  overall  fire  suppression 
strategies,  as  appropriate  under  existing 
approved  land  management  plans.  Some 
goals  of  the  planning  review  are  to 
identify  fire  management  strategies  to 
achieve  desired  resource  conditions, 
reduce  the  potential  for  catastrophic 
wildfires  through  the  management  of 
fuels,  and  achieve  a  better 
understanding  of  fire's  role  in  the 
natural  environment. 

The  initial  phase  of  fire  management 
plan  revisions  will  focus  on  the 


following  proposed  management 
categories  for  fire  management  Mrithin 
each  planning  unit: 
—Wildland  fire  is  not  desired  at  all. 
—Unplanned  wildland  fire  is  likely  to 
cause  negative  effects,  but  these 
effects  may  be  mitigated  through  fuels 
management,  including  prescribed 
fire. 
— Fire  is  desired,  but  there  are 
constraints  because  of  the  existing  - 
vegetation  condition  due  to  fire 
exclusion. 
— Fire  is  desired,  and  there  are  no 
constraints  associated  with  resource 
condition  or  social,  economic,  or 
political  considerations. 
These  management  categories  will  be 
based  on  considerations  including: 
protection  of  htunan  life,  protection  of 
property  and  natural/cultiual  resoim»s, 
reintroduction  of  fire  into  ecosystems, 
reducing  the  cost  of  fire  suppression, 
integration  of  fire  and  resource 
management  strategies,  air  quality, 
recreation,  watershed  management, 
livestock  grazing,  visual  resources,  and 
wildlife  habitat. 

Dated:  January  22, 1998. 
William  L.  Bradley. 

Deputy  State  Director,  Oregon/Washington. 
(PR  Doc.  98-2520  Filed  2-2-98: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-03(MW-122(MW:  QPe-00«S] 

Notice  of  Meeting  of  Sub-CommittM  of 
the  Oregon  Trail  Interpretive  Center, 
Advieory  Board 

agency:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  subcommittee  of  the 
Advisory  Board  for  the  National  Historic 
Oregon  Trail  Interpretive  Center  has 
been  formed  to  review  BLM's  draft 
strategic  plan  and  to  make 
recommendations  for  an  action  plan  to 
accomplish  broad  goals  and  objectives 
of  enhancing  the  Interpretive  Center. 
These  recommendations  will  be 
consolidated  with  other  Advisory  Board 
recommendations  to  be  presented  to  the 
BLM's  Vale  District  Manager.  This 
subcommittee  will  meet  at  7:00  a.m.  at 
the  Best  Western  Sunridge  Inn,  Baker 
City,  Oregon,  on  February  12,  at  7:00 
a.m.  on  February  19,  and  at  7:00  a.m.  on 
February  26, 1998. 

DATES:  The  meetings  will  begin  at  7:00 
a.m.  on  February  12;  at  7:00  a.m.  on 


February  19;  and  at  7:00  a.m.  on 

February  26, 1998. 

ADDRESSES:  The  meetings  will  take 

place  at  the  Best  Western  Sunridge  Inn, 

One  Sunridge  Lane,  Baker  Qty,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Hunsaker,  Bureau  of  Land 

Management,  National  Historic  Oregon 

Trail,  Interpretive  Center,  PO  Box  987, 

Baker  City  OR  97814,  (Telephone  541- 

523-1845). 

Edwin  J.  Singlatoa, 

Vale  District  Manager. 

|FR  Doc.  98-2521  Filed  2-2-98;  8:45  am) 

BlUJNa  CODE  431».a9-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-030-0S-1010-00-1784] 

Southwest  Raaource  Advisory  Council 
Meeting 

MEHCi'.  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Resource  Advisory  Council 
(Southwest  RAC)  will  meet  on 
Thursday,  February  12, 1998.  in 
Montrose,  Colorado. 

The  original  submission  of  this  notice, 
dated  January  9, 1998,  was  lost  in  the 
mail  and  never  received  by  the  Office  of 
the  Federal  Register.  Therefore,  this 
notice  does  not  meet  the  minimimi  15 
day  notification  required  by  the  Code  of 
Federal  Regulations  at  Title  41,  Part 
101-6101 5(b)(1),  but  is  allowed  under 
Title  41,  Part  101-6.1015(b)(2). 
DATES:  The  meeting  will  be  held  on 
Thursday.  February  12, 1998. 
ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Biu«au  of 
Land  Management  (BLM),  Montrose 
District  Office,  2465  South  Townsend 
Avenue.  Montrose,  Colorado  81401; 
telephone  970-240-5335;  TDD  970- 
240-5366;  e-mail  r2alexan@co.blm.gov 
SUPPLEMENTARY  INFORMATION:  The 
February  12,  1998.  meeting  will  begin  at 
9:00  a.m.  in  BLM's  Montrose  District 
Office  Conference  Room,  2465  South 
Townsend,  Montrose,  Colorado.  The 
agenda  will  focus  on  recreation 
guidelines  and'implementation  of  BLM 
Colorado's  standards  for  public  land 
health  and  guidelines  for  livestock 
grazing.  Time  will  be  provided  for 
public  comments. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 


Interested  persons  may  make  oral 
statements  to  the  Coiuicil,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
established  by  the  Montrose  District 
Manager. 

Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Montrose  District  Office  and  on  the 
World  Wide  Web  at  http:// 
www.co.blm.gov/mdo/mdo — sw — 
rachtm  and  are  available  for  public 
inspection  and  reproduction  within 
thirty  (30)  days  following  each  meeting. 

Dated:  January  29, 1998. 
MarkW.  StilM. 
District  Manager. 

(PR  Doc.  98-2676  Filed  2-2-98:  8:45  am] 
BHJJNQ  CODE  4310-JB-P 


DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-052-OS-1 420-00] 

Notice  Of  Filing  of  Plat  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
February  26, 1998. 

6th  Principal  Meridian,  Kansas 

Tp.  35  S..  R.  43  W.,  accepted  January  23, 
1998  for  Group  25  Kansas:  and  Resurvey 
of  the  State  Boundary  between  Kansas 
and  Oklahoma,  accepted  January  23, 
1998.  for  Group  25  Kansas. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  tliat  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 


The  above-listed  plats  represent 
dependent  resurvey^,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115  for  inspection, 
until  officially  filed.  Copies  may  be 
obtained  from  this  office  upon  payment 
ofSl.lO  per  sheet. 

Dated:  January  26, 1998. 
John  P.  Bennett, 

Chief  Cadastral  Surveyor  for  New  Mexico. 
(FR  Doc.  98-2618  Filed  2-2-98,  8:45  am) 

■aUNG  CODE  431»-F»-M 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Parte  Service 

Concession  Contract  Negotiations; 
Gateway  National  Recreation  Area,  NY; 
Jamaica  Bay  District 

AQQiICY:  National  Park  Service.  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authori2dng  the  operation  of  a  sports 
center  complex  for  the  public  within  the 
Jamaica  Bay  District  of  Gateway 
National  Recreation  Area. 
EFFECTIVE  DATE:  May  4.  1998  . 
ADDRESSES:  Interested  piuties  should 
contact  National  Park  Service,  Boston 
Support  Office,  Concession 
Management  Program,  15  State  Street, 
Boston,  MA  02109-3^72  ATTN:  Lynne 
Koser.  Telephone  (617)  223-5209.  to 
obtain  a  copy  of  the  prosp>ectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  frt>m  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Tiiere  is  no  existing  concessioner.  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal  must  be  received 
by  the  National  Park  Service,  Boston 
Support  Office,  Concession 
Management  Program.  15  State  Street, 
Boston,  Massachusetts  02109-3572,  not 
later  than  the  ninetieth  {90th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  January  16, 1998. 
Chrysandra  L.  Walter, 

Acting  Regional  Director.  Northeast  Region. 
IFR  Doc.  98-2579  Filed  2-2-98;  8:45  ami 
BILUNQ  CODE  4l10-7»-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Procedures 
artd  Guidance  for  Filming  and 
Photography  in  Units  of  the  National 
Park  Service 

agency:  National  Parii  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  The  National  Park  Service 
(NPS)  has  available  for  public  review, 
the  proposed  guidance  and  procedures 
document  for  commercial  Filming  and 
Photography  in  units  of  the  NPS.  This 
information  was  developed  to  provide 
guidance  and  procedures  to  all  units  of 
the  National  Park  System  who  deal  with 
requests  for  commercial  filming  and 
photography,  including  motion  pictures, 
videos  and  still  photography.  At  the  end 
of  the  review  period,  this  material  will 
appear  in  the  NPS  Guideline  for  Special 
Park  Uses  distributed  to  all  NPS  units. 
This  document  will  provide  guidance  to 
park  managers  concerning  all  aspects  of 
requests  for  commercial  Aiming  and 
photography  in  the  National  Park 
System,  from  the  initial  contact,  through 
on-location  protection  of  resources,  and 
ending  with  complete  recovery  and 
restoration  of  the  site.  This  document 
will  replace  the  existing  NPS  Guideline. 
NPS-21.  and  is  an  in-depth  treatment  of 
the  subject. 

Copies  of  the  proposed  guidance 
document  will  be  made  available  upon 
request  by  writing:  Dennis  Burnett, 
National  Park  Service,  Ranger  Activity 
Division,  1849  C  St.  NW.  Suite  7408, 
Washington,  DC  20240.  or  by  calling 
202-208-4874. 

DATES:  Written  comments  will  be 
accepted  through  April  6.  1998. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dick  Young,  Special  Park 
Uses  Program  Manager,  C/O  Colonial 
NHP,  P.  O.  Box  210,  Yorktown,  VA 
23690. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  757-898-7846,  or  757-898- 
3400,  ext.  51. 

[)ated:  January  27. 1998. 
Quia  Andreaa, 

Chief.  Ranger  Activities  Division. 

jFR  Doc  9»-2S80  Filed  2-2-98;  8:45  am) 

M.UNO  COOC  431»-7»-r 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclwt  rto.  lCR-«7-4«l 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Notice  of  Alleged 
Safety  and  Health  Hazards.  OSHA-7 
Form 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
Hnancial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  requirement  contained  in  29 
CFR  1903.11.  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6, 1998. 
ADDRESSEE:  Comments  are  to  be 
submitted  to  the  Docket  OfHce,  Docket 
No.  ICR-97-48,  Occupational  Safety 
and  Health  Administration,  U.S. 


Department  of  Labor.  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894,  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Carter,  Directorate  of  Compliance 
Programs,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3107,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210,  telephone:  (202)  219-8041. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
OfHce  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Renee  Carter  at  (202)  219-8041,  xl09.  or 
Barbara  Bielaski  at  (202)  219-8076,  ext. 
142. 
SUPPI.BMENTARY  INFORMATION: 

L  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (OSH  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enhancement  of  the  OSH  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

The  OSHA-7  Form  can  be  used  by  an 
employee  or  employee  representative  to 
notify  OSHA  if  he  or  she  believes  that 
there  is  a  violation  of  a  safety  or  health 
standard  or  if  imminent  danger  to  an 
employee  exists.  OSHA  uses  the 
information  on  the  form  to  determine  if 
there  are  reasonable  grounds  to  believe 
that  a  violation  or  danger  exists  and  to 
determine  appropriate  agency  action. 
The  form  is  also  used  to  provide  an 
employer  with  a  copy  of  any  complaints 
as  required  by  the  OSH  Act,  and  to 
provide  local  magistrates  with  evidence 
of  just  cause  for  obtaining  a  warrant  for 
those  cases  in  which  an  employer  has 
not  allowed  OSHA  to  investigate  a 
complaint. 

IL  Current  Actions 

This  notice  requests  a  reinstatement 
of  the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the  Notice  of 
Alleged  Safety  and  Health  Hazards, 
OSHA-7  Form  (formerly  OMB  Number 
1218-0064). 

Type  of  Review:  Reinstatement. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 
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Title:  Notice  of  Alleged  Safety  and 
Health  Hazards.  OSHAr-7  Form. 

OMB  Number.  121d-0NEW  (formerly 
1218-0064). 

Agency  Number  Docket  Number  ICR- 
97-48. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Average  Time  Per  Response:  25 
minutes  (.42  hour)  for  complaints 
received  via  fax  or  letter.  15  minutes 
(.25  hour)  tat  onnplaints  received  orally 
via  telephone. 

Estimated  Total  Burden  Hours:  8.155. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington,  DC,  this  27th  day  of 
January  1998. 
John  B.  Miles.  Jr., 

Director,  Directorate  of  Compliance  Programs. 
(FR  Doc.  9a-2611  Filed  2-2-98;  8:45  am] 

BHJJNQ  COOC  461»-M-H 


NUCLEAR  REGULATORY 
COMMISSION       _ 

Sunahine  Act  Meeting 

A0B4CV  HOUXNQ  THE  MEETWtd:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  2, 9. 16.  and 

23, 1998. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  2 

Wednesday,  February  4 

11:30  a.m. — Affirmation  Session 
(Public  Meeting)  (if  needed). 

IVeelc  of  February  9— Tentative 

There  are  no  meetings  the  week  of 
February  9. 

Weeic  of  February  16 — Tentative 

Wednesday,  February  18 

2:00  p.m. — Briefing  on  Investigative 
Matters  (Closed— Ex.  5  &  7). 

Thursday,  February  19 

9:30  a.m. — ^Meeting  with  Northeast 
Nuclear  on  Millstone  (PUBUC 
MEETING)  (Contact:  Bill  Travers,  301- 
415-1200) 

12:00  m. — ^Affirmation  Session 
(PUBLIC  MEETING)  (if  needed) 

Week  of  February  23 — Tentative 

There  are  no  meetings  the  week  of 
February  23. 

*  The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short 


notice.  To  verify  the  status  of  meetings 
call  (RECORDING)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661, 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.mc.gov/SECY/smj/ 

schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  he  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhdnrc.gov  or 
dkw@nrc.goV. 
WiUiam  M.  HiU.  Jr., 

Secy,  Tracking  Officer,  Office  of  the  Secretary. 
|FR  Doc  98-2750  Filed  1-30-98;  2:30  pm] 
BILUNQOOOE  7St»-01-« 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Approval  of 
Special  Withdrawal  Liability  Rules; 
Intemstional  Longshorennen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan 

AQBICy:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 

summary:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  has 
received  a  request  from  the  International 
Longshoremen's  and  Warehousemen's 
Union-Pacific  Maritime  Association 
Pension  Plan  for  approval  of  a  plan 
amendment  modifying  special 
withdrawal  liability  rules,  which  rules 
were  approved  by  PBGC  on  January  30, 
1984.  See  Approval  of  Special 
Withdrawral  Liability  Rules  ("Notice  of 
Approval")  49  FR  6043  (February  16, 
1984).  Under  section  4203(f)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  ("ERISA"). 
PBGC  may  prescribe  regulations  under 
which  plans  in  industries  other  than  the 
construction  or  entertainment  industries 
may  be  amended  to  provide  for  special 
withdrawal  liability  rules.  PBGC  has 
prescribed  such  regulations  at  29  CFR ' 
Part  4203.  The  regulations  provide  that 
PBGC  approval  is  required  for  a  plan 
amendment  establishing  special 
withdrawal  liability  rules,  as  well  as  any 


subsequent  modificatiou  of  a  previously 
approved  plan  amendment,  other  than 
repeal  of  the  amendment.  The  effect  of 
this  notice  is  to  advise  interested 
persons  of  this  request  for  approval  of 
a  modification  to  special  withdrawal 
liability  rules  and  to  invite  interested 
persons  to  submit  written  comments  on 
it. 

DATES:  Conunents  must  be  submitted  on 
or  before  March  20, 1998. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  N.W..  Washington,  DC 
20005-4026,  or  hand-delivered  to  Suite 
340  at  the  above  address.  The  complete 
request  for  approval  and  any  comments 
will  be  available  for  public  inspection 
between  the  hours  of  9:00  a.m.  and  4.-00 
p.m.,  Monday  through  Friday,  at  PBGC's 
Conununications  and  Public  Affairs 
Department,  Suite  240,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gennice  D.  Brickhouse,  Attorney,  Office 
of  the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  N.W.,  Washington,  DC  20005- 
4026;  Telephone  202-326-4020.  (For     ^ 
TTY  and  TDD,  call  the  Federal  relay 
service  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4020). 
SUPPLEMBITARY  INFORMATION: 

Background 

Under  section  4203(a)  of  ERISA,  a 
complete  withdrawal  from  a 
multiemployer  plan  occurs,  generally, 
when  an  employer  permanently  ceases 
to  have  an  obligation  to  contribute 
imder  the  plan  or  permanently  ceases 
all  covered  operations  under  the  plan. 
Under  section  4205  of  ERISA,  a  partial 
withdrawal  occurs,  generally,  when  an 
employer:  (1)  Reduces  its  contribution 
base  imits  by  seventy  percent  in  each  of 
three  consecutive  years;  or,  (2) 
permanently  ceases  to  have  an 
obligation  to  contribute  under  one  or 
more  but  fewer  than  all  collective 
bargaining  agreements  under  which  the 
employer  has  been  obligated  to 
contribute  imder  the  plan,  while 
continuing  to  perform  work  in  the 
jurisdiction  of  the  collective  bargaining 
agreement  of  the  type  for  which 
contributions  were  previously  required 
or  transfers  such  work  to  another 
location;  or,  (3)  permanently  ceases  to 
have  an  obligation  to  contribute  under 
the  plan  for  work  performed  at  one  or 
more  but  fewer  than  all  of  its  facilities, 
while  continuing  to  perform  work  at  the 
facility  of  the  type  for  which  the 
obligation  to  contribute  ceased. 
Although  the  general  rules  on  complete 
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and  partial  withdrawal  identify  events 
that  normally  result  in  a  loss  to  the 
plan's  contribution  base.  Congress 
recognized  that,  in  certain  industries 
and  under  certain  circumstances,  a 
complete  or  partial  cessation  of  the 
obligation  to  contribute  does  not 
normally  weaken  the  plan's 
contribution  base.  For  that  reason. 
Congress  established  special  withdrawal 
rules  for  the  construction  and 
entertainment  industries. 

For  construction  industry  plans  and 
employers,  section  4203(b)(2)  of  ERISA 
provides  that  a  complete  withdrawal 
occurs  only  if  an  employer  ceases  to 
have  an  obligation  to  contribute  under 
a  plan,  and  the  employer  either 
continues  to  perform  previously  covered 
work  in  the  jurisdiction  of  the  collective 
bargaining  agreement  or  resumes  such 
work  within  five  years  without 
renewing  the  obligation  to  contribute  at 
the  time  of  resumption.  Section 
4203(c)(1)  of  ERISA  applies  the  same 
special  definition  of  complete 
withdrawal  to  the  entertainment 
industry,  except  that  the  pertinent 
jurisdiction  is  the  jurisdiction  of  the 
plan  rather  than  the  jurisdiction  of  the 
collective  bargaining  agreement.  In 
contrast,  the  general  definition  of 
complete  withdrawal  in  section  4203(a) 
of  ERISA  defines  a  withdrawal  to 
include  permanent  cessation  of  the 
obligation  to  contribute  regardless  of  the 
continued  activities  of  the  withdrawn 
employer. 

Congress  also  established  special 
partial  withdrawal  liability  rules  for  the 
construction  and  entertainment 
industries.  Under  section  4208(d)(1)  of 
ERISA,  "lain  employer  to  whom  section 
4203(b)  (relating  to  the  building  and 
construction  industry)  applies  is  liable 
for  a  partial  withdrawal  only  if  the 
employer's  obligation  to  contribute 
under  the  plan  is  continued  for  no  more 
than  an  insubstantial  portion  of  its  work 
in  the  craft  and  area  jurisdiction  of  the 
collective  bargaining  agreement  of  the 
type  for  which  contributions  are 
required."  Under  section  4208(d)(2)  of 
ERISA,  "|a|n  employer  to  whom  section 
4203(c)  (relating  to  die  entertainment 
industry)  applies  shall  have  no  liability 
for  a  partial  withdrawal  except  under 
the  conditions  and  to  the  extent 
prescribed  by  the  [PBGC]  by 
regulation." 

Section  4203(f)  of  ERISA  provides 
that  PBGC  may  prescribe  regulations 
under  which  plans  in  industries  other 
than  the  construction  or  entertainment 
industries  may  be  amended  to  provide 
for  special  withdrawal  liability  rules 
similar  to  the  rules  prescribed  in  section 
4203(b)  and  (c)  of  ERISA  for  the 
construction  and  entertainment 


industries.  Section  4203(f)(2)  of  ERISA 
provides  that  such  regulations  shall 
permit  the  use  of  special  withdrawal 
liability  rules  only  in  industries  (or 
portions  thereof)  in  which  PBGC 
determines  that  the  characteristics  that 
would  make  use  of  such  rules 
appropriate  are  clearly  shown,  and  in 
each  instance,  the  use  of  such  rules  will 
not  pose  a  significant  risk  to  the 
insurance  system  under  Title  IV  of 
ERISA.  Section  4208(e)(3)  of  ERISA 
provides  that  PBGC  shall  prescribe  by 
regulation  a  procedure  by  which  a  plan 
may  by  amendment  adopt  special 
partial  withdrawal  liability  upon  a 
finding  by  PBGC  that  the  adoption  of 
such  rules  are  consistent  with  the 
purposes  of  Title  IV  of  ERISA. 

A  PBGC  regulation,  Extension  of 
Special  Withdrawal  Liability  Rules  (29 
CFR  Part  4203),  prescribes  procediu^s 
whereby  a  multiemployer  plan  may, 
pursuant  to  sections  4203(f)  and 
4208(e)(3)  of  ERISA,  request  PBGC  to 
approve  a  plan  amendment  that 
establishes  special  complete  or  partial 
withdrawal  liability  rules.  Under  29 
CFR  4203.3(a),  a  complete  withdrawal 
rule  adopted  pursuant  to  Part  4203  must 
be  similar  to  the  rules  for  the 
construction  and  entertainment 
industries  described  in  section  4203(b) 
and  (c)  of  ERISA.  A  partial  withdrawal 
liability  rule  adopted  pursuant  to  Part 
4203  must  be  consistent  with  the 
complete  withdrawal  rule  adopted  by 
the  plan.  Pursuant  to  29  CFR  4203.3(b). 
a  plan  amendment  adopted  pursuant  to 
Part  4203  may  cover  an  entire  industry 
or  industries,  or  may  be  limited  to  a 
segment  of  an  industry,  and  may  apply 
to  cessations  of  the  obligation  to 
contribute  that  occurred  prior  to  the 
adoption  of  the  amendment. 

Each  request  for  approval  of  a  plan 
amendment  establishing  special 
withdrawal  liability  rules  must  contain 
the  information  specified  in  29  CFR 
4203.4(d).  In  acting  on  such  a  request, 
29  CFR  4203.5(a)  provides  that  PBGC 
shall  approve  a  plan  amendment 
establishing  special  withdrawal  liability 
rules  if  PBGC  determines  that  the  plan 
amendment — 

(1)  Will  apply  only  to  an  industry  that 
has  characteristics  that  would  make  use 
of  the  special  withdrawal  rules 
appropriate;  and 

(2)  Will  not  pose  a  significant  risk  to 
the  insurance  system. 

In  making  these  determinations, 
PBGC  will  conduct  a  comprehensive 
analysis  of  the  request,  the  actuarial 
data  submitted  and  other  relevant 
information  relating  to  the  industry  and 
the  plan.  29  CFR  4203.4.  Under  29  CFR 
4203.4(d)(7),  the  plan  must  provide 
information  on  the  effects  of  the 


withdrawals  on  the  plan's  contribution 
base,  as  well  as  information  sufficient  to 
demonstrate  the  existence  of  industry 
characteristics  that  would  indicate  that 
withdrawals  in  the  industry  do  not 
typically  have  an  adverse  effect  on  the 
plan's  contribution  base.  (These 
characteristics  include  the  mobility  of 
the  employees,  the  intermittent  nature 
of  the  employment,  the  project-by- 

Sroject  nature  of  the  work,  extreme 
uctuations  in  the  level  of  an 
employer's  covered  work  under  the 
plan,  the  existence  of  a  consistent 
pattern  of  entry  and  withdrawal  by 
employers,  and  the  local  native  of  the 
work  performed.)  29  CFR  4203.4(d)(7). 

Finally.  29  CFR  4203.5(b)  requires 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  approval  of  a 
plan  amendment  containing  all  the 
information  required  under  29  CFR 
4203.4(d)  in  the  Federal  Register,  and  to 
provide  interested  parties  with  an 
opportunity  to  comment  on  the  request. 

Request 

PBGC  has  received  a  request  from  the 
International  Longshoremen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan 
("Plan")  for  approval  of  a  modification 
to  a  plan  amendment  providing  for 
special  withdrawal  liability  rules,  which 
rules  were  approved  by  PBGC  on 
January  30, 1984  (Notice  of  Approval, 
49  FR  6043  (1984)),  pursuant  to  section 
4203(f)  of  ERISA  and  29  CFR  Part  4203. 
Pertinent  information  provided  by  the 
Plan  is  summarized  below. 

Applicant 

The  Plan  is  a  multiemployer  plan, 
with  114  employers  contributing  in 
1996,  maintained  pursuant  to  collective 
bargaining  agreements  between  the 
International  Longshoremen's  & 
Warehousemen's  Union  ("ILWU")  and 
the  Pacific  Maritime  Association 
("PMA").  The  Plan,  which  is  located  in  - 
San  Francisco,  covers  the  loading  and 
unloading  of  all  dry  cargo  for  ocean- 
going vessels  arriving  at  or  departing 
from  ports  along  the  Pacific  coast  of  the 
United  States,  including  all  ports  in  the 
states  of  California.  Oregon  and 
Washington.  The  only  cargoes  not 
covered  by  the  Plan  are  petroleum 
products  and  other  liquid  cargoes  and 
certain  cargoes  handled  by  inland 
boatmen. 

Employer  Association 

The  PMA  is  an  employer  association 
whose  principal  business  is  to  negotiate 
and  administer  maritime  labor 
agreements  with  ILWU.  The  PMA  is 
composed  of  American  and  foreign  flag 
vessel  operators,  and  stevedore  and 


terminal  companies  that  operate  in 
California,  Oregon  and  Washington 
ports. 

Plan 

As  of  June  30, 1996,  the  Plan  covered 
8,185  active  workers,  was  paying 
benefits  to  9,049  pensioners  and 
survivors,  and  had  87  inactive 
participants  (or  survivors)  with  vested 
entitlements.  As  of  June  30, 1997.  the 
market  value  of  Plan  assets  was 
approximately  $1,631  billion  and  the 
present  value  of  vested  liabilities  was 
approximately  $1,640  billion.  For  the 
Plan  year  ending  June  30. 1995.  the  Plan 
received  $99.7  million  in  contributions, 
and  paid  out  $95  million  in  benefits  and 
$1.9  million  in  operating  expenses.  As 
of  J\me  30, 1996,  Plan  assets  were  more 
than  13  times  total  Plan  disbursements 
during  the  July  1. 1995— June  30,  1996 
plan  year. 

Plain  benefit  levels  are  set  in 
negotiations  between  the  PMA  and  the 
ILWU.  Contribution  rates  to  the  Plan, 
which  are  on  the  basis  of  man-hours,  are 
determined  annually,  solely  by  the 
PMA.  Only  the  stevedoring  firms,  which 
are  the  direct  employer  of  covered 
employees,  contribute  to  the  Plan. 

"nie  total  number  of  contributing 
employers  has  remained  relatively 
stable  since  1971.  There  were  110 
contributors  in  1972, 107  in  1979,  and 
114  in  1996.  Forty-two  percent  of  the 
1996  contributors  were  not  contributors 
in  1979,  and  nearly  40  percent  of  the 
1979  contributors  were  no  longer 
contributing  by  1996. 

Special  Characteristics  of  the  Plan 

Since  1938,  the  Pacific  coast  has  been 
certified  by  the  National  Labor  Relations 
Board  as  a  single  bargaining  unit,  with 
the  ILWU  certified  as  the  exclusive 
bargaining  representative.  Every  Pacific 
coast  port  is  under  the  jurisdiction  of 
the  ILWU-PMA  Pension  Agreement 
requiring  contributions  to  the  Plan  for 
covered  work.  The  Plan  states  in  its 
request  that,  because  of  this 
diaracteristic.  "the  (Plan)  is  dependent 
on  the  vitality  of  the  west  coast  shipping 
industry  as  a  whole,  and  not  upon  the 
continued  existence  of  any  given 
employer." 

According  to  the  Plan's  request,  over 
the  past  four  decades  the  west  coast 
shipping  industry  has  grown  steadily 
and  it  looks  forward  to  increased  growth 
in  the  future.  Total  dry  cargo  at  all 
covered  ports  amounted  to  29  million 
tons  in  1960. 114  million  tons  in  1980, 
182  millions  tons  in  1390  and  216 
million  tons  in  1996.  Because  of 
dramatic  productivity  gains,  this 


increased  shipping  activity  did  not 
result  in  increased  manpower 
utilization.  For  a  time,  the  industry  did 
not  require  new  workers  to  replace 
those  retiring  from  the  work  force.  This 
accounts  for  the  current  high  ratio  of 
retirees  to  active  employees  covered  by 
the  Plan.  However,  the  gains  in 
productivity  and  the  consequent  drop  in 
unit  labor  costs  did  make  it  possible  to 
increase  wages,  contribution  rates  and 
total  contributions  during  a  period  in 
which  the  utilization  of  labor  decreased. 
It  now  appears  that  productively  gains 
alone  can  no  longer  keep  pace  with  the 
increase  in  shipping  activity.  Covered 
man-hours  have  remained  relatively 
consistent  with  prior  p>eriods  from  less 
than  16  million  in  1975  to  more  than  18 
million  in  1980.  However,  with  the 
recent  growth  in  trade,  covered  man- 
hours  have  increased  from  as  few  as 
15.6  million  in  1993  to  over  18  million 
in  1996. 

Industry  Characteristics 

Work  covered  under  the  Plan  is 
dependent  on  the  comings  and  goings  of 
ocean-going  vessels  at  west  coast  ports. 
The  work  done  by  a  covered  stevedoring 
company  may  fluctuate  drastically  from 
month  to  month  as  well  as  from  year  to 
year.  A  particular  company  obtains  its 
work  force  through  a  dispatch  hall 
system,  which  is  jointly  maintained  by 
the  ILWU  and  the  PMA.  and  in  one 
week  the  employer  may  need  a 
workforce  large  enough  to  unload  five 
ships,  and  then  have  no  ships  to  unload 
the  next  week.  Under  the  dispatch  hall 
system,  employees  may  be  shifted  daily 
from  company  to  company  based  upon 
shifting  work  requirements.  On  the 
average,  a  covered  longshoreman 
worked  for  more  than  five  stevedoring 
companies  in  1996. 

Wages  are  paid  to  workers  not  by  the 
individual  employers  directly,  but 
rather  by  the  PMA,  which  maintains  a 
coast-wide,  computerized  payroll 
system.  The  stevedoring  company 
remits  wages  and  funds  for  benefits  to 
the  PMA,  which  in  turn  issues  weekly 
payroll  checks  to  all  ILWU  members 
and  transmits  contributions  to  the 
various  benefit  funds. 

The  work  of  loading  and  unloading 
ocean-going  vessels  must  be  performed 
where  they  call.  So  long  as  west  coast 
shipping  continues,  the  work  covered 
by  the  Plan  will  continue  to  be 
performed. 

The  Plan  stated  in  its  summary  that 
its  situation  is  one  where  neither  the 
special  rules  nor  the  proposed 
modification  imposes  any  risk  to  the 


multiemployer  insurance  program.  The 
Plan  states  in  its  request  that  "[Plan] 
contributions  are  made  with  respect  to 
all  west  coast  cargo.  The  [Plan]  is 
dependent,  therefore,  only  on  the 
continued  activity  in  the  west  coast 
shipping  industry  as  a  whole.  This 
industry  has  shown  tremendous  growth 
over  the  past  decades,  and  the  growth  is 
projected  to  continue.  For  those  reasons, 
the  [Plan's]  contribution  base  share  is 
secure,  and  employers  that  go  out  of 
business  on  the  west  coast  vkrlll  not  pose 
a  risk  to  the  (Planl  or  the  PBGC." 

Actuarial  Data 

As  part  of  its  request,  the  Plan 
submitted  copies  of  its  six  most  recent 
actuarial  valuation  reports.  Plan  costs 
for  funding  purposes  are  determined  on 
the  entry  age  normal,  level  dollar 
method.  Benefits  are  subject  to 
collective  bargaining,  and  contributions 
are  allocated  among  contributing 
employers  on  the  basis  of  the  ERISA 
minimum  funding  requirements. 

The  reports  show  that  during  the  6- 
year  period  spanned  by  the  reports  (7/ 
1/91-6/30/97),  the  Plan  population  was 
relatively  stable.  During  that  period,  the 
number  of  retirees  decreased  1.8 
percent,  while  the  number  of  active 
participants  decreased  3.4  percent. 
However,  during  this  same  period, 
tonnage  handled  increased  nearly  20 
percent.  And,  as  of  the  end  of  the  June 
30, 1996  Plan  year,  annual  contributions 
had  increased  from  $71.1  million  to 
$99.7  million,  and  Plan  assets  rose  from 
$747.0  million  to  $1,329  billion. 

There  were  three  benefit  increases 
under  the  Plan  during  the  period 
covered  by  the  reports.  The  first, 
effective  July  1, 1992,  increased  the 
unfunded  accrued  liability  by  $49 
million.  The  second  increase,  effective 
July  1, 1993,  increased  the  unfunded 
accrued  liability  by  $500  million. 
Finally,  the  third  increase,  effective  July 
1, 1996,  increased  the  unfunded  accrued 
liability  by  $52  million.  Specifically,  the 
Plan's  monthly  accrual  rate  for  each 
year  of  service  went  from  $37  to  $70. 
PBGC  notes  that  the  Plan's  benefit  level 
exceeds  the  maximum  l)enefit 
guaranteed  by  PBGC  under  section 
4022A(c)  of  ERISA,  which  is  $16.25  per 
month  per  year  of  service. 

From  1991-1995.  contributions 
increased  at  a  faster  rate  than  benefit 
payouts.  In  1991,  benefit  payouts  were 
97%  of  contributions,  and  in  1995.  they 
were  95%  of  contributions. 

A  summary  of  the  six  actuarial 
valuations  is  set  forth  below. 
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Summary  of  Actuarial  Valuation  Results  ^ 


No.  of  active  partictpants  

No.  of  retired  participants  » „ 

Monthly  t>enefrt  accrual  rate 

Max.  monthly  berwfit 

Contributions  (000)  „ 

Benefits  (000) 

Market  value  assets  (000) 

Net  min.  funding  charges  w/o  credit  bal  (000)  

Normal  cost  (000)  

UnfurxJed  accrued  Itab.  (000)  

Unfunded  liab  —vested  t>enefits  (000)  

Valuation  interest  rate 

*  Taken  from  actuarial  reports  sutxnitted  with  request. 


Valuation  date 


7/1/96 


B.185 

9.049 

70 

2.450 

N/A 

N/A 

1.329,082 

79,154 

20.527 

534,416 

354.321 

6.5 


7/1/95 


7.896 

9,236 

69 

2,415 

99,696 

94,963 

1,143,335 

85.787 

19,176 

637,646 

462,132 

6.5 


7/1/94 


7,682 

9,244 

69 

2,415 

99,023 

92,437 

957,661 

81.247 

18,441 

710,802 

530,092 

6.5 


7/1/93 


8.141 

8.979 

69 

2,415 

87.316 

85.293 

950.030 

80.034 

19,162 

664,096 

476,168 

6.5 


7/1/92 


.  8.339 

9.132 

39 

1.365 

74.139 

71,321 

835.063 

47,307 

12.821 

341,037 

N/A 

6.5 


7/1/91 
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8.469 

9.214 

37 

1,295 

71.074 

68,848 

746,993 

43,987 

12,334 

360,009 

N/A 

6.5 


Approved  Special  Rules 

The  complete  text  of  the  Plan 
provisions  containing  the  approved 
special  withdrawal  liability  rules  is  set 
forth  in  the  Notice  of  Approval,  49  PR 
6043  (1984).  Interested  persons  may 
obtain  a  copy  of  that  notice  by 
contacting  PBGC.  Following  is  a 
sununary  of  the  special  withdrawal 
liability  rules  in  effect  and  the  text  of 
the  proposed  modification  to  those 
rules. 

Under  the  special  rules,  a  complete 
withdrawal  occurs  if  an  employer  who 
makes  contributions  to  the  Plan  for 
longshore  woiic  fwrmanently  ceases  to 
have  an  obligation  to  make 
contributions  to  the  Plan,  and  the 
employer.  (1)  Continues  to  perform 
work  of  the  type  for  which  contributions 
to  the  Plan  are  ciurently  or  were 
previously  required  at  any  Pacific  Coast 
port  in  the  United  States.  (2)  resumes 
such  wotk  at  any  time  during  the  Plan 
year  in  which  the  contribution 
obligation  ceased  through  the  end  of  the 
fifth  succeeding  Plan  year  without 
renewing  the  contribution  obligation,  (3) 
sells  or  otherwise  transfers  a  substantial 
portion  of  its  business  or  assets  to 
another  person  that  performs  longshore 
work  without  having  an  obligation  to 
make  contributions  to  the  Plan  under 
the  collective  bargaining  agreements 
under  which  the  Plan  is  maintained,  or 
(4)  ceases  to  have  an  obligation  to 
contribute  in  connection  with  the 
withdrawal  of  every  employer  from  the 
Plan  or  substantially  all  of  the 
employers  within  the  meaning  of 
section  4219(c)(1)(D)  of  ERISA.  A  partial 
withdrawal  occurs  if  an  employer  incurs 
a  partial  withdrawal  within  the  meaning 
of  section  4205  of  ERISA  and.  in 
addition,  at  any  time  from  the  date  of 
the  partial  withdrawal  through  the 
succeeding  five  plan  years,  the 
employer.  (1)  Performs  work  of  the  type 


for  which  contributions  to  the  Plan  are 
currently  or  were  previously  required  at 
any  Pacific  Coast  port  in  the  United 
States  without  having  an  obligation  to 
contribute  to  the  Plan  for  such  work,  or 
(2)  sells  or  otherwise  transfers  a 
substantial  portion  of  its  business  or 
assets  to  another  person  that  performs 
longshore  work  without  having  an 
obligation  to  make  contributions  to  the 
Plan  iwder  the  collective  bargaining 
agreements  under  which  the  Plan  is 
maintained. 

The  amendment  adopting  the  special 
withdrawal  liability  rules  also  added 
funding  reqiiirements  to  the  ILWU- 
PMA  Pension  Agreement  ("Pension 
Agreement").  Paragraph  4.042(c)  of  the 
Pension  Agremnent  requires  a  "Special 
Contribution  Amount"  and  specifies  the 
funding  goals  that  the  Plan  must  meet 
for  plan  years  beginning  July  1, 1084: 

(i)  The  "Special  Contribution  Amount" 
shall  be  the  level  annual  amount  which,  on 
the  basis  of  a  Certified  Actuarial  Projection, 
the  Plan  Actuary  certifies  will,  when  added 
to  the  amounts  otherwise  required  by  law 
(determined  without  regard  to  any  credit 
balance  in  the  funding  standard  account) 
*  *  *  be  sufficient  to  make  the  Funding 
Percentage  as  of  the  Applicable  Funding  Goal 
Date  at  least  equal  to  the  Applicable  Funding 
Coal. 

(ii)  The  term  "Funding  Percentage"  shall 
mean  for  any  Plan  year,  the  percentage 
derived  by  dividing  the  market  value  of  the 
assets  of  the  Pension  Fund  by  the  present 
value  of  the  nonforfeitable  benefits  within 
the  meaning  of  ERISA  section  4213(c)(A), 
both  values  to  be  as  determined  in  the 
Certified  Actuarial  Projection  as  of  the  end  of 
such  Plan  year. 

(iii)  For  the  first  through  the  fifth  Plan 
Years  commencing  on  or  after  July  1 .  1984, 
the  term  "Applicable  Funding  Goal'  for  each 
such  Plan  Year  shall  mean  50  percent  (50%), 
and  the  "Applicable  Funding  Goal  Date"  for 
each  such  Plan  Year  shall  mean  the  last  day 
of  the  tenth  such  Plan  Year;  for  each 
succeeding  Plan  Year,  the  term  "Applicable 
Funding  Goal"  shall  mean  the  percentage  set 
forth  in  the  Accelerated  Funding  Schedule 


for  the  Plan  Year  commencing  four  years 
after  the  end  of  the  Plan  Year  in  question, 
and  the  "Applicable  Funding  Goal  Date"  for 
each  such  Plan  Year  shall  mean  the  last  day 
of  the  Plan  Year  commencing  four  years  after 
the  end  of  the  Plan  Year  in  question. 

(iv)  The  "Accelerated  Funding  Schedule" 
shall  be  the  foUovring  schedule: 


Plan 

year 

10 

SO 

11 

12 



53 
56 

13 

59 

14  

62 

15 

65 

16 

68 

17 _ 

71 

1 8 

74 

19 

77 

20  and 

over 



80 

(v)  The  "Certified  Actuarial  Projection" 
shall  be  a  projection,  which  is  prepared  as  of 
each  actuarial  valuation  date  so  as  to  derive 
the  Funding  Percentage  on  the  Applicable 
Funding  Goal  Date,  by  using  the  actiiarial 
assumptions  and  methods  utilized  in  the 
December  31, 1982  Actuarial  Valuation  of  the 
Plan  and  the  then  current  assets  and  census 
data,  which  projection  shall  be  certified  to  in 
each  Plan  Year  by  the  Plan  actuary.  This 

E rejection  shall  be  on  the  basis  of:  (1)  The 
snefit  levels  in  effect  during  the  Plan  Year 
for  which  the  projection  is  made,  and  (2)  the 
Contributions  required  for  such  Plan  Year 
*  *  *  together  with  any  Special  Contribution 
Amounts.  When  the  Applicable  Funding 
Goal  is  met  for  the  twentieth  or  subsequent 
Plan  Year,  the  Special  Contribution  Amount 
may  be  limited  to  the  amount  necessary  to 
maintain  such  Applicable  Funding  Goal  for 
each  subsequent  Plan  Year. 

Notice  of  Approval,  49  FR  6043,  6046 
(1984). 

An  additional  hmding  requirement  is 
contained  in  paragraph  4.011  of  the 
Pension  Agreement.  That  provision 
requires  that:  "Notwithstanding  any 
other  provision  of  this  Plan,  the 
Contributions  for  each  Plan  Year  shall 
be  not  les^than  the  total  administrative 


costs  and  benefits  to  be  paid  by  the 
Trustee  during  the  Plan  Year."  Notice  of 
Approval,  49  FR  6043.  6045  (1984). 

Proposed  Modification  to  Special  Rules 

On  July  21, 1997,  the  Plan  adopted  an 
amendment  to  the  approved  special 
withdrawal  liability  rules,  which 
amendment  eliminates  the  requirement 
under  paragraph  4.011  of  the  Pension 
Agreement  that  contributions  for  each 
Plan  year  shall  be  at  least  equal  to 
benefits  and  administrative  costs  paid  in 
the  year.  In  lieu  of  that  requirement,  the 
parties  to  the  Pension  Agreement  signed 
a  Letter  of  Understanding  on  July  21, 
1997,  whereby  the  parties  agree  that: 

[Sjhould  the  Funding  Percentage  for 
the  ILWU-PMA  Pension  Plan  (as 
defined  in  paragraph  4.042(c)(ii)  of  the 
Plan)  fall  below  eighty-five  percent 
(85%)  as  of  the  beginning  of  a  particular 
Plan  Year,  the  Contributions  in  the 
following  Plan  Year  shall  not  be  less 
than  the  lesser  of:  (a)  The  total 
administrative  costs  and  benefits  to  be 
paid  by  the  Trustees  during  said 
following  Plan  Year,  or  (b)  the  amoxmt 
required  to  increase  the  Funding 
Percentage  for  said  following  Plan  Year 
to  ei^ty-five  percent  (85%). 

Because  the  requirement  that 
contributions  be  no  less  than 
administrative  costs  and  benefits  paid  in 
a  given  year  is  no  longer  specifically  set 
out  in  the  Plan  or  the  Pension 
Agreement,  PBCX:  has  advised  the  Plan's 
representative  that  if  PBGC  should 
approve  the  amendment  modifying  the 
Plan's  special  withdrawal  liability  rules 
such  approval  will  be  imder  the 
following  condition:  "The  Plan's  special 
withdrawal  liability  rules  will  be  void 
as  of  the  first  day  of  the  Plan  Year 
following  a  Plan  Year  for  which  the  Plan 
is  not  at  least  eighty-five  percent  (85%) 
funded,  and  during  said  following  Plan 
Year  the  Contributions  are  less  than  the 
least  of  (a)  total  administrative  cost  and 
benefits  for  said  following  Plan  Year  or 
(b)  the  amount  required  to  increase  the 
Fimding  Percentage  to  eighty-five 
percent  (85%)  for  said  following  Plan 
Year  or  (c)  the  maximum  tax-deductible 
contribution  to  the  Plan."  The  Plan  has 
agreed  to  certify  to  these  conditions 
annually. 

No  other  changes  are  proposed  to  the 
special  withdrawal  liabilities  rules  as 
approved  by  the  PBGC  on  January  30, 
1984. 

Reason  for  Modification 

According  to  the  Plan's  request,  the 
funded  status  of  the  Plan  has  improved 
significantly  since  1984,  and.  based  on 
the  Plan's  improved  funded  status,  "the 
potential  has  now  arisen  for 


unpredictable  and  volatile  contributions 
to  the  [Plan]  under  certain  investment 
scenarios",  and  "if  the  current 
contribution  requirements  were  to  be 
continued,  there  is  a  si^ificant  risk 
that,  under  certain  investment  scenarios 
the  plan  could  potentially  reach  the  tax 
deductible  cc«itribution  limit  in  the  near 
future."  Depending  on  fluctuations  in 
the  investment  market,  annual 
contribution  requirements  under  the 
Plan  could  range  from  zero  to  over  $100 
million,  depending  on  the  tax 
deductibility  of  each  year's 
contributicms.  According  to  the  Plan's 
request,  the  proposed  modification  to 
the  current  contribution  requirement 
allows  the  Plan  "to  better  forecast 
contribution  assessments  *  *  *  by 
reducing  the  contribution  volatility  as 
the  plan  neare  the  tax  deductible  limit 
on  contributions."  The  request  goes  on 
to  state  that:  "(rjeducing  contribution 
volatility  is  important  in  maintaining  a 
secure  and  soundly  funded  retirement 
program.  These  are  the  same  valid 
arguments  that  prompted  Congress  to 
enact  legislation  this  year  to  allow 
private  plans  greater  contribution 
flexibility  in  dealing  with  the  fidl 
funding  limit." 

Comments 

All  interested  peraons  are  invited  to 
submit  written  comments  concerning 
the  pending  request  to  PB(X^  at  the 
above  address,  on  or  before  March  20, 
1998.  All  comments  will  be  made  a  part 
of  the  record.  Ckimments  received,  as 
well  as  the  application  for  approval  of 
the  plan  amendments,  will  be  available 
for  public  inspection  at  the  address  set 
forth  above. 

Issued  at  Washington,  DC,  on  this  23rd  day 
of  January,  1998. 
David  Straiiw, 
Executive  Director. 

[FR  Doc.  98-2730  Filed  2-2-98;  8:45  am) 
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Ck)mmission. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCatCNT:  FR  Vol.  63,  No.  9, 

Wednesday,  January  14. 1998. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETINQ:  10:30  a.m.,  January  29, 

1998. 

CHANGES  IN  THE  MEEnNQ:  Decision  in 

Docket  No.  A97-19  to  be  considered 

also. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Stephen  L.  Sharfman.  General  Counsel, 


Postal  Rate  Commission,  Suite  300. 
1333  H  Street.  NW,  Washington.  DC 
20268-0001.  Telephone  (202)  789-6820. 

Dated:  January  29,  1998. 
Margaret  P.  Crenshaw, 
Secretary. 
[FR  Doc.  98-2675  Filed  1-29-98;  5:01  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39580;  File  No.  SR-Anwx- 
97-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange.  Inc. 
Relating  to  Listing  and  Trading  of 
Index  Warrants  on  the  Merrill  Lynch 
1998  Equity  Focus  Index 

January  26, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  I>ecember 
22, 1997,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propowd  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  index  warrants  based 
on  the  Merrill  Lynch  1998  Equity  Focus 
Index  ("Index"),  an  equal-dollar 
weighted  index  developed  by  Merrill 
Lynch,  Pierce,  Fenner  &  Smith,  Inc. 
comprised  of  stocks  (or  American 
Depositary  Receipts  ("ADRs")  thereon) 
which  are  traded  on  the  New  York  Stock 
Exchange  ("NYSE")  or  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
system  ("NASDAQ").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex  and  at 
the  Conunission. 

n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pnqiosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  pujpose  of  and  basis  for  the 


'  15  U.SC.  78«(bMl). 
>17CFR240.19b-4. 
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proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specifled 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most, 
significant  aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  106,  Currency  and 
Index  Warrants,  of  the  Amex  Company 
Guide,  the  Exchange  may  approve  for 
listing  index  warrants  based  on  foreign 
and  domestic  market  indices.  The 
Exchange  represents  that  listing  and 
trading  of  warrants  on  the  Index  will 
comply  in  all  respects  to  Amex  Rules 
1100  through  1110  for  the  trading  of 
stock  index  and  currency  warrants. 

Wairant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Section  106,  which  provide,  among 
other  things,  that  (1)  the  issuer  must 
have  tangible  net  worth  in  excess  of 
$250,000,000  and  otherwise 
substantially  exceed  the  earnings 
requirements  of  Section  101(A)  of  the 
Company  Guide  or  meet  the  alternate 
criteria  set  forth  in  paragraph  (a):  (2)  the 
term  of  the  warrants  shall  be  for  a 
period  ranging  from  one  to  three  years 
from  date  of  issuance;  and  (3)  the 
minimum  public  distribution  of  such 
issues  must  be  1,000.000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  aggregate  market  value  of 
$4,000,000. 

Index  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  [i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  index  level.  Conversely,  holders 
of  a  warrant  structured  as  a  "call" 
would,  upon  exercise  or  at  expiration, 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  Index  has  increased 
above  the  pre-stated  index  level.  If  "out- 
of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless.  In 
addition,  the  Amex.  prior  to  the 
commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  Index. 


The  Index 

The  Amex  is  proposing  to  list  index 
warrants  based  on  the  Index,  an  equal- 
dollar  weighted  Index  developed  by 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  representing  a  portfolio  of 
large,  actively  traded  stocks 
representing  various  industries. 
According  to  the  Amex,  the  total  market 
capitalization  of  the  Index  totaled  $380 
billion  on  December  10, 1997.  The 
median  capitalization  of  the  companies 
in  the  Index  on  that  date  was  $9.4 
billion  and  the  average  market 
capitalization  of  these  companies  was 
$22  billion.  The  individual  market 
capitalization  of  the  companies  ranged 
from  $1.7  billion  to  $106  billion. 
Minimum  monthly  trading  volume  in 
the  Index  stocks  ranged  from 
approximately  330,000  shares  to  54.4 
million  shares  during  the  six  month 
period  from  June  through  November 
1997.  According  to  the  Exchange,  15  of 
the  Index's  17  component  securities 
meet  the  current  criteria  for 
standardized  options  trading  set  forth  in 
Rule  915.  Only  two  component 
securities,  Telecom  Italia  SpA  and 
Toyota  Motor  Corporation,  are 
represented  by  ADRs  and  in  both 
instances,  comprehensive  surveillance 
sharing  arrangements  are  in  place  with 
the  appropriate  regulatory  authorities  in 
each  relevant  country.  The  Amex 
represents  that  no  component  security 
represents  more  than  25%  of  the  weight 
of  the  index  and  the  five  highest 
weighted  securities  do  not  account  for 
more  than  50%  of  the  weight  of  the 
Index. 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  initially 
represented  in  an  approximately 
"equal"  dollar  amount  in  the  Index. 
Sf)ecifically,  each  security  included  in 
the  Index  will  be  assigned  a  multiplier 
on  the  date  of  issuance  of  the  warrant 
so  that  each  component  represents  an 
equal  percentage  of  the  value  of  the 
Index  at  that  time.  The  multiplier 
indicates  the  number  of  shares  of  a 
security  (or  the  fraction  of  one  share), 
given  its  market  price  on  an  exchange  or 
through  NASDAQ,  to  be  included  in  the 
calculation  of  the  Index.  Accordingly, 
each  of  the  17  companies  included  in 
the  Index  will  present  approximately 
5.882  percent  of  the  weight  of  the  Index 
at  the  time  of  issuance  of  the  warrant 
The  Index  multipliers  will  be 
determined  to  yield  an  Index  value  of 
100.00  on  the  date  the  warrant  is  priced 
for  initial  offering  to  the  public. 

As  noted  above,  the  multiplier  of  each 
of  the  1 7  component  stocks  in  the  Index 


portfolio  remains  fixed  except  in  the 
event  of  certain  types  of  corporate 
actions.  Such  corporate  action  includes 
the  payment  of  a  dividend  other  than  an 
ordinary' cash  dividend,  stodi 
distribution,  stock  split,  reverse  stock 
split,  reverse  stock  split,  rights  offering, 
distribution,  reorganization, 
recapitalization,  or  similar  event.  The 
multiplier  of  each  component  stock  may 
also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution  of  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  an  issuer  or  the 
imposition  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer.  Shares 
of  a  component  stock  may  be  replaced 
(or  supplemented)  with  other  securities 
under  certain  circumstances,  such  as  the 
conversion  of  a  component  stock  into 
another  class  of  security,  the 
termination  of  a  depositary  receipt 
program  or  the  spin-off  of  a  subsidiary. 
If  the  stock  remains  in  the  Index,  the 
multiplier  of  that  security  in  the 
portfolio  may  be  adjusted  to  maintain 
the  component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporation  action.  In  the  event  that 
a  security  in  the  Index  is  removed  due 
to  a  corporate  consolidation  and  the 
holders  of  such  security  receive  cash, 
the  cash  value  of  such  security  will  be 
included  in  the  Index  and  will  accrue 
interest  at  LIBOR  to  term,  compounded 
daily. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  proposed  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)*  in  particular  in  that  the  rules 
are  designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


C.  Self'ReguIatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 
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No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ECFactiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comminioi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  within  such  longer  period  (i)  as 
the  Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shall  file  six  copies  thereof  with  the 
Secretary,  Seouities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  j>erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
48  and  should  be  submitted  by  February 
24,  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  9S-2526  Filed  2-2-98;  S;45  am] 
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[RataaM  Na  34-39681;  File  No.  8R-CBOE- 

Self'Reguiatory  Organliations;  Order 
Granting  Approval  and  Notica  of  HIing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to  the 
Propoeed  Rule  Change  by  the  Chicago 
Board  Optiona  Exchange,  Inc., 
Relating  to  Liating  and  Trading 
Standarda  for  index  Portfolio  Receipta 

January  26, 1998. 
L  Introduction 

On  August  14, 1997,  the  Chicago 
Board  Options  Exchange,  Inc..  ( "CBOE  " 
or  "Exchange")  submitted  to  the 
Seciuities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereimder.2  a  proposed  rule  change  to 
adopt  new  Interpretation  .02  to  Rule  1.1, 
Rule  30.10,  hiterpretation  .03  to  Rule 
30.20.  Interpretation  .01  to  Rule  30.33, 
Rule  30.36,  Rule  30.54,  Rule  30.55.  Rule 
31.5  and  Rule  31.94  to  provide  for  the 
listing  and  trading  of  Index  Portfolio 
Receipts  ("IPRs"),  which  are  securities 
issued  by  a  unit  investment  trust  and 
holding  a  portfolio  of  securities  linked 
to  an  index. 

The  proposed  rule  change  together 
with  the  substance  of  the  proposal  was 
published  for  comment  in  the  Federal 
Register  on  October  9, 1997. '  No 
comments  v*rere  received  on  the 
proposal.  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
filing  on  January  16, 1998."  This  order 
approves  the  proposal. 

II.  Background  and  Description 

The  Exchange  proposes  to  adopt  new 
Interpretation  .02  to  Rule  1.1,  Rule 
30.10,  Interpretation  .01  to  Rule  30.33, 
Rule  30.36,  Rule  30.54,  Rule  30.55,  Rule 
31.5  and  Rule  31.94  to  accommodate 
trading  on  the  CBOE  of  IPRs,  i.e., 
securities  which  are  interests  in  a  unit 
investment  trust  ("Trust")  holding  a 
portfolio  of  securities  linked  to  an 
index.  Each  Trust  will  provide  investors 
with  an  instrument  that  (i)  closely  tracks 
the  underlying  portfolio  of  securities, 
(ii)  trades  like  a  share  of  common  stock. 


M5U.S.C78f(b). 
« 15  US.C  78ftbK5). 


»17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'Securities  Exchange  Act  Release  No.  39189 
(October  2.  1997).  62  FR  52798. 

♦The  amendment  withdraws  a  proposed  general 
exemption  of  IPRs  &om  the  Exchange's  short  sale 
rule.  See  letter  from  Ilan  Huberman.  Schiff.  Hardin 
ft  VVaite  (CBOE  counsel),  to  Kevin  Ehrlich. 
Attorney.  Division  of  Market  Regulation 
(■"Division").  Commission,  dated  January  16, 1998. 


and  (iii)  pays  holders  of  the  instnunent 
periodic  dividends  proportionate  to 
those  paid  with  respect  to  the 
underlying  portfolio  of  securities,  less 
certain  expenses  (as  described  in  the 
Trust  prospectus).' 

The  proposed  rules  are  substantially 
similar  to  existing  rules  of  the  American 
Stock  Exchange  ("AMEX")  applicable  to 
Portfolio  Depository  Receipts  ("PDRs"). 
which  are  substantively  very  similar  to 
IPRs.*  IPRs  will  be  issued  by  one  or 
more  Trusts  to  be  formed  by  an  entity 
serving  as  the  sponsor  for  the  Trusts  (the 
"Sponsor").'  Upon  receipt  of  securities 
and  cash  in  payment  for  a  creation  order 
placed  through  the  Distributor  as 
described  below,  the  Trustee  will  issue 
a  specified  number  of  IPRs  referred  to  as 
a  "Creation  Unit." 

Each  series  of  EPRs  will  be  based  on 
a  published  index  or  portfolio  of 
securities.  IPRs  of  each  such  series  are 
intended  to  produce  investment  results 
that  generally  correspond  to  the  price 
and  yield  performance  of  the 
component  common  stocks  of  the 
selected  index  or  portfolio.  Each  Trust 
will  provide  investors  with  an  interest 
in  a  portfolio  of  securities  that  is 
intended  to  closely  track  the  value  of 
the  index  or  portfolio  on  which  it  is 
based.  IPRs  will  trade  like  shares  of 
common  stock  and  will  pay  periodic 
dividends  proportionate  to  those  p>aid 


'The  CBOE  has  a  request  pending  before  the 
Division  seeking  exemptive.  interpretive,  or  no- 
action  relief  from  Rules  lOa-1,  lOb-7.  lOb-10.  10b- 
13,  10k>-17.  lldl-2.  15C1-5.  15cl-6  and  Rules  101. 
102  and  104  of  Regulation  M  under  the  Act  and 
Section  16  of  the  Act.  relating  to  IPRs. 

6  See  File  No.  SR-AMEX-92-18  (adopting  new 
rules  related  to  the  listing  and  trading  of  PDRs):  SR- 
AMEX-95-16  (providing  that  the  minimum  tick 
applicable  to  the  MidCap  SPDR.  a  PDR  product, 
will  be  1/64  of  $1.00);  SR-AMEX-94-52  (listing 
and  trading  of  MidCap  400  SPDRs  under  the  rules 
originally  adopted  to  trade  PDRs):  SR-AMEX-93- 
41  (limiting  the  AMEX's  liability  in  connection 
with  its  administration  of  proprietary  indices  and 
products):  and  SR-AMEX-92-45  (providing  that 
the  minimum  tick  applicable  to  SPDRs  will  tie  Vn 
ofSl.OO). 

'  The  CBOE  anticipates  that  all  of  the  Trusts  will 
be  governed  by  a  master  trust  agreement  providing 
for  the  issuance,  in  series,  of  IPRs  based  on  different 
underlying  indices.  The  Sponsor  will  file  (i)  a 
registration  statement  under  the  Investment 
Company  Act  of  1940  ("Investment  Company  Act") 
registering  the  trust  (consisting  of  such  series  of 
Trusts)  as  an  investment  company  under  the 
Investment  Company  Act.  and  (ii)  a  separate 
registration  statement  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  registering  the  offer  and 
sale  of  each  series  of  IPRs.  The  Sponsor  will  also 
file  an  application  under  Section  6(c)  of  the 
Investment  Company  Act  requesting  exemption  of 
the  Trusts  and  the  Sponsor  from  certain  provisions 
of  the  Investment  Company  Aet  and  permitting  the 
Trusts  and  the  Sponsor  to  engage  in  certain 
affiliated  transactions  otherwise  prohibited  by 
Section  17(d)  of  the  Investment  Company  Act  and 
Rule  17d-l  thereunder.  The  Commission  notes  that 
no  Sponsor  has  been  identifled  as  of  the  date  of  the 
approval  order. 
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with  respect  to  the  underlying  portfolio 
of  securities,  less  certain  expenses,  as 
described  in  the  prospectus  for  each 
series  of  IPRs.  The  Exchange  expects 
that  the  Trusts  will  terminate  125  years 
from  the  initial  date  of  deposit  of  the 
trust  corpus  into  each  respective  Trust 
or  on  such  earlier  date  as  may  be 
required  in  order  to  permit  such  Trust 
to  comply  with  the  rule  against 
perpetuities,  in  the  event  that  the  Trust 
is  governed  by  the  law  of  a  state  in 
which  the  rule  against  perpetuities 
remains  in  effect.* 

The  Sponsor  will  enter  into  a  trust 
agreement  with  a  trustee  in  accordance 
with  Section  26  of  the  Investment 
Company  Act.  The  CBOE  will  establish 
a  relationship  with  an  entity  that  will 
act  as  the  underwriter  of  IPRs  on  an 
agency  basis  ("Distributor").  All  orders 
to  create  IPRs  in  Creation  Units  will  be 
required  to  be  placed  with  the 
Distributor,  and  it  will  be  the 
responsibility  of  the  Distributor  to 
transmit  such  orders  to  the  Trustee.  The 
Distributor  will  be  a  registered  broker- 
dealer  and  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"). 

Payment  with  respect  to  creation 
orders  for  a  Trust  placed  through  the 
Distributor  will  be  made  by  (1)  the  "in- 
kind"  deposit  with  the  Trustee  of  a 
speciTied  portfolio  of  securities  that 
contains  substantially  the  same 
securities  in  substantially  the  same 
proportions  or  "weighting"  as  the 
component  securities  of  the  index  or 
portfolio  on  which  the  Trust  is  based 
and  (2)  a  cash  payment  sufflcient  to 
enable  the  Trustee  to  make  a 
distribution  ("Dividend  Equivalent 
Payment")  to  the  holders  of  beneficial 
interests  in  the  Trust  on  the  next 
dividend  payment  data  as  if  all  the 
securities  had  been  held  for  the  entire 
accumulation  period  for  the 


■Each  Trust  however  may  be  lerminaied  earlier 
under  the  following  circumstances:  (I)  Delisting  of 
the  IPRs  Issued  by  such  Trust  by  the  primary 
market  on  which  the  IPRs  are  traded;  (2) 
termination  of  the  license  agreement  with  the 
owner  o(  the  index  on  which  the  Trust  is  based:  or 
13)  if  either  the  Trustee.  Sponsor.  Distributor, 
Depository  Trust  Company  ("DTC")  or  the  National 
Securities  Clearing  Corporation  ("NSCC")  is  unable 
to  perform  its  functions  or  duties  with  respect  to 
operation  of  a  Trust  and  a  suitable  successor  entity 
is  uiMvai  labia.  In  addition,  the  Sponsor  may  also 
terminate  a  Trust  if.  after  six  months  from 
inception,  the  Trust  net  asset  value  falls  below  StSO 
million  or  such  other  amount  as  may  be  specified 
In  the  prospectus,  or  if.  after  three  years  from 
Inception,  the  Trust  net  asset  value  falls  below  S3S0 
million  or  such  other  amount  as  may  be  specified 
in  the  prospectus.  IPRs  cannot  be  traded  after  the 
teiminalion  of  a  Trust.  However,  on  termination  the 
Trust  will  be  liquidated,  and  IPR  holders  at  that 
lime  will  receive  a  distribution  equal  to  their  pro 
rata  share  of  the  assets  of  the  Trust,  net  of  certain 
fees  and  expenses. 


distribution,  subject  to  certain  specified 
adjustments  (see  "Distributions"  below) 
plus  or  minus  a  "Balancing  Amount"  to 
compensate  for  any  diffiarences  between 
the  market  value  of  the  securities  paid 
and  the  net  asset  value  of  a  Creation 
Unit  of  such  Trust.  The  Dividend 
Equivalent  Payment  and  the  Balancing 
Amount  are  collectively  referred  to  as 
the  "Cash  Component."  The  portfolio  of 
securities  and  the  Cash  Com(>onent 
accepted  by  the  Trustee  are  referred  to 
as  the  "Portfolio  Deposit." 

Issuance  of  IPRs 

Upon  receipt  of  a  Portfolio  Deposit  for 
a  Trust  in  payment  for  a  creation  order 
placed  through  the  Distributor  as 
described  above,  the  Trustee  will  issue 
a  specified  number  of  IPRs  of  that  Trust 
equal  to  the  Creation  Unit.  IPRs  may  be 
created  only  in  a  Creation  Unit  or 
multiples  thereof.  The  Exchange 
anticipates  that  a  Creation  Unit  for  a 
series  of  IPRs  will  consist  of  50.000  IPRs 
or  such  other  number  as  the  Exchange 
may  designate  taking  into  account  the 
value  of  individual  IPRs  of  that 
particular  series  and  such  other  factors 
as  the  Exchange  deems  to  be  relevant.  It 
is  anticiptated  that  the  Trust  and 
Sponsor  will  obtain  necessary 
regulatory  approval  to  allow  individual 
IPRs  to  be  traded  in  the  secondary 
market  similar  to  other  equity 
securities.^  It  is  excepted  that  Portfolio 
Deposits  will  be  made  by  institutional 
investors  and  arbitragers  as  well  as 
Market-Makers  and  Designated  Primary 
Market-Makers  as  defined  in  the  CBOE's 
rules. 

To  maintain  the  correlation  between 
the  portfolio  of  securities  held  in  a  Trust 
and  that  of  the  underlying  index  or 
portfolio,  the  Trustee  will  adjust  the 
composition  of  the  Portfolio  Deposits 
from  time  to  time  to  conform  to  changes 
to  the  index  or  portfolio  made  by  the 
organization  that  compiles  and 
maintains  such  index  or  portfolio.  The 
Trustee  will  aggregate  certain  of  these 
adjustments  and  make  periodic 


*AI  such  time  as  the  Exchange  seeks  to  list  teriet 
of  IPRs.  the  Sponsor  and  the  Trusts  will  file  with 
the  Commission  an  application  seeking,  among 
other  things,  an  order  (1)  Permitting  secondary 
market  transactions  in  IPRs  at  negotiated  prices, 
rather  than  at  a  current  public  offering  price 
descritwd  in  the  prospectus  for  the  applicable  series 
of  IPRs  as  required  by  Section  22(d)  of  the 
Investment  Company  Act  and  Rule  22c-1 
thereunder:  and  (2)  permitting  the  sale  of  IPRs  to 
purchasers  in  the  secondary  market  unaccompanied 
by  a  prospectus,  when  prospectus  delivery  is  not 
required  by  Section  4(3)  of  the  Securities  Act  but 
may  be  required  according  to  Section  24(d)  of  the 
Investment  Company  Act  for  redeemable  securities 
Issued  by  a  unit  investment  trust.  These 
exemptioiu.  If  granted,  will  permit  IPRs  to  be 
traded  in  secondary  market  transactions  just  as 
interests  In  a  closed-end  investment  company  are 
traded. 


conforming  changes  to  the  Trust 
portfolio. 

It  is  expected  that  the  Trustee  or 
Sponsor  will  make  available  (a)  on  a 
daNy  basis,  a  list  of  the  names  and 
required  number  of  shares  for  each  of 
the  securities  in  the  then  ciurent 
Portfolio  Deposit  for  each  of  the  Trusts: 
(b)  on  at  least  a  minute-by-minute  basis 
throughout  the  day,  a  number 
representing  the  value  (on  a  per  IPR 
basis)  of  the  securities  portion  of  each 
Portfolio  Deposit;  and  (c)  on  a  daily 
basis,  the  accumulated  dividends,  less 
expenses,  per  each  outstanding  IPR  unit. 

Transactions  in  IPRs  may  be  effected 
on  the  Exchange  until  3:15  p.m.  Chicago 
time  each  business  day.>°  IPRs  will 
trade  in  round  lots  of  100. 

Redemption 

IPRs  will  be  redeemable  in  kind  by 
tendering  them  to  the  Trustee,  but  only 
in  Creation  Unit  aggregations.  While 
holders  may  sell  any  number  of  IPRs  in 
the  secondary  market  at  any  time,  they 
must  accumulate  a  minimum  number  of 
IPRs  equal  to  a  Creation  Unit  in  order 
to  redeem  through  a  Trust.  IPRs  will 
remain  outstanding  until  redeemed  or 
until  termination  of  the  Trust  by  which 
they  were  issued.  Creation  Units  of  a 
Trust  will  be  redeemable  on  any 
business  day  in  exchange  for  a  portfolio 
of  the  securities  held  by  the  Trust   ° 
substantially  identical  in  weighing  and 
composition  to  the  securities  portion  of 
the  Portfolio  Deposit  for  such  Trust  in 
effect  on  the  date  request  is  made  for 
redemption,  together  with  the  Cash 
Component.  The  number  of  shares  of 
each  of  the  securities  transferred  to  the 
redeeming  holder  will  be  the  number  of 
shares  of  each  of  the  component  stocks 
in  such  a  Portfolio  Deposit  on  the  day 
the  redemption  notice  is  received  by  the 
Trustee,  multiplied  by  the  number  of 
Creation  Units  being  redeemed. 
Nominal  service  fees  will  be  charged  in 
connection  with  the  creation  and 
redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption. 

Distributions 

The  Trusts  will  pay  dividends 
quarterly.  It  is  expected  that  the  regular 
quarterly  ex-dividend  dates  for  an 
underlying  index  or  portfolio  of 
securities  traded  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  will  be  the 
third  Friday  in  March.  June.  September 
and  December,  unless  such  day  is  an 
NYSE  holiday,  in  which  case  the  ex- 


dividend  date  will  be  the  preceding 
Thursday.  Holders  of  IPRs  on  the 
business  day  preceding  the  ex-dividend 
date  will  be  entitled  to  receive  an 
amount  representing  dividends 
accumulated  throu^  the  quarterly 
dividend  period  preceding  such  ex- 
dividend  date  net  of  fees  and  expenses 
for  such  period.  The  payment  of 
dividendis  will  be  made  on  the  last 
Exchange  business  day  in  the  calendar 
month  following  the  ex-dividend  date 
("Dividend  Payment  Date").  On  the 
Dividend  Payment  Date,  dividends 
payable  will  be  distributed  for  those 
securities  with  ex-dividend  dates  falling 
within  the  period  from  the  ex-dividend 
date  most  recently  preceding  the  current 
ex-dividend  date  through  the  business 
day  preceding  the  ciurent  ex-dividend 
date.^^  The  Trustee  will  compute  on  a 
daily  basis  the  dividends  acciunulated 
for  each  Trust  within  each  quarterly 
dividend  period.  Dividend  payments 
will  be  made  through  DTC  and  its 
participants  to  all  such  holders  with 
funds  received  from  the  Trustee.  IPRs 
will  be  registered  in  book  entry  form 
only,  which  records  will  be  kept  by 
DTC. 

Criteria  for  Initial  and  Continued  Listing 

The  CBOE's  proposed  standards  for 
listing  and  delisting  of  IPRs  allow  some 
flexibility  in  listing  each  series  of  IPRs. 
With  respect  to  initial  listing,  the 
Exchange  proposes  that,  for  each  series, 
the  Exchange  will  establish  a  minimum 
number  of  D'Rs  required  to  be 
outstanding  at  the  time  of 
commencement  of  Exchange  trading. 
For  IPRs  having  a  Creation  Unit  size  of 
50.000  IPRs,  a  minimum  of  150,000  IPRs 
of  each  such  series  (i.e.,  three  Creation 
Units)  will  be  required  to  be  outstanding 
when  trading  on  such  series  of  IPRs 
begins. 

Because  the  Trusts  operate  on  an 
open-end  basis,  and  because  the  niunber 
of  holders  of  IPRs  of  each  Trust  is 
subject  to  substantial  fluctuation 
depending  on  market  conditions,  the 
Exchange  believes  it  would  be 
inappropriate  and  burdensome  on  IPR 
holders  to  consider  suspending  trading 
in  or  delisting  a  series  of  IPRs.  with  the 
consequent  termination  of  the  Trust  by 
which  they  were  issued,  unless  the 


">See  CBOE  Rule  30.4(c)  which  provides  that  the 
"hours  during  which  transactions  in  *   *   *  UTT 
interest  may  be  made  on  the  Exchange  shall  be  as 
provided  in  Rule  24.6  in  respect  of  index  options." 
Rule  24.6  provides  a  3:1S  p.m.  closing  time. 


*<  Because  the  Trusts  intend  to  qualify  for  and 
elect  tax  treatment  as  regulated  investment 
companies  under  the  Internal  Revenue  Code,  the 
Trustee  will  also  be  required  to  make  additional 
distributions  to  the  minimum  extent  necessary  (i) 
to  distribute  the  entire  annual  taxable  income  of 
each  Trust,  including  any  net  capital  gains  from 
sales  of  sectirities  in  connection  with  adjustments 
to  the  portfolio  of  securities  held  by  such  Trust,  or 
to  generate  cash  for  distributions,  arid  (ii)  to  avoid 
imposition  of  the  excise  tax  imposed  by  Section 
4982  of  the  Internal  Revenue  Code. 


number  of  holders  remains  severely 
depressed  during  an  extended  time 
period.  Therefore,  following  twelve 
months  from  the  formation  of  a  Trxist 
and  commencement  of  Exchange 
trading,  the  Exchange  will  consider 
suspension  of  trading  in.  or  removal 
from  listing  of,  IPRs  of  any  series  when, 
in  its  opinion,  further  dealing  in  such 
securities  appears  unwarranted  under 
the  following  circiunstances: 

(a)  The  Trust  by  which  IPRs  of  such 
series  are  issued  has  more  than  60  days 
remaining  until  terminatipn  and  there 
have  been  fewer  than  50  record  and/or 
beneficial  holders  of  IPRs  of  such  series 
for  30  or  more  consecutive  trading  days; 
or 

(b)  The  index  on  which  the  Trust  is 
based  is  no  longer  calculated  or 
available;  or 

(c)  Such  other  event  shall  occur  or 
condition  exist  which,  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  inadvisable. 

A  Trust  shall  terminate  upon  removal 
from  Exchange  listing,  and  the  series  of 
IPRs  representing  interests  in  such  Trust 
will  be  redeemed  as  described  in  the 
prospectus  for  such  series.  A  Trust  may 
also  terminate  under  such  other 
conditions  as  may  be  described  in  the 
prospectus  for  such  series.  For  example, 
the  Sponsor,  following  notice  to  IPR 
holders,  will  have  discretion  to  direct 
that  a  Trust  be  terminated  if  the  value 
of  seciuities  held  by  such  Trust  falls 
below  a  specified  amount.  A  Trust 
based  on  an  index  or  portfoUo  licensed 
to  the  Exchange  by  a  third  party  will 
also  terminate  if  the  required  license 
terminates.  12 

Trading  Halts 

Prior  to  commencement  of  trading  in 
IPRs.  the  Exchange  v«nll  issue  a  circular 
to  members  informing  them  of  Exchange 
policies  regarding  trading  halts  in  such 
securities.  The  circular  will  make  clear 
that,  in  addition  to  other  factors  that 
may  be  relevant,  the  Exchange  may 
consider  factors  such  as  those  set  forth 
in  Exchange  Rule  24.7  in  exercising  its 
discretion  to  halt  or  suspend  trading. 
These  factors  would  include  whether 
trading  has  been  halted  or  suspended  in 
the  primary  market(s)  for  any 
combination  of  underlying  stocks 
accounting  for  20%  or  more  of  the  value 
of  the  applicable  current  index  group  or 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  Also,  IPR  trading 
would  be  halted  (along  with  trading  in 
other  securities  on  the  Exchange)  if  the 


1' See  supra  note  8. 


circuit  breaker  parameters  under 
Exchange  Rule  6.3B  are  reached. 

Terms  and  Characteristics 

The  Exchange  proposes  to  require  that 
members  and  member  organizations 
provide  to  all  purchasers  of  each  series 
of  IPRs  a  written  description  of  the 
terms  and  characteristics  of  such     * 
securities,  in  a  form  prepared  by  the 
Exchange,  not  later  than  the  time  a 
confirmation  of  the  first  transaction  in 
each  series  is  delivered  to  such 
purchaser.  The  Exchange  also  proposes 
to  require  that  such  description  be 
included  with  any  sales  material  on  that 
series  of  IPRs  that  is  provided  to 
customers  or  the  public.  In  addition,  the 
Exchange  proposes  to  require  that  any 
other  written  materials  provided  by  a 
member  or  member  organization  to 
customers  or  the  public  making 
reference  to  a  specific  series  of  IPRs  as 
an  investment  vehicle  must  include  a 
statement  in  substantially  the  follovnng 
form:  "A  circular  describing  the  terms 
and  characteristics  of  (the  series  of  IPRs) 
is  avfdlable  from  your  broker  or  the 
Exchange.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  [the  series  of  IPRs).  In 
addition,  upon  request  you  may  obtain 
from  your  broker  a  prospectus  for  (the 
series  of  IPRs]."  Finally,  as  noted  above, 
the  Exchange  requires  that  members  and 
member  organizations  provide  the 
prospectus  for  a  series  of  IPRs  to 
customers  upon  request. 

A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  IPRs  for  such 
omnibus  account  will  be  deemed  to 
constitute  an  agreement  by  the  non- 
member  to  make  such  written 
description  available  to  its  customers  on 
the  same  terms  as  are  applicable  to 
members  and  member  organizations. 

Trading  of  IPRs 

Dealings  in  IPRs  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Exchange's  rules  governing  the  trading 
of  equity  securities  in  general.  The 
Exchange's  general  dealing  and 
settlement  rules  will  apply,  including 
its  rules  on  clearance  and  settlement  of 
seciuities  transactions  and  its  equity 
margin  rules.  Other  generally  appUcable 
Exchange  equity  rules  and  procedures 
viall  also  apply,  including,  among 
others,  rules  governing  the  priority, 
parity  and  precedence  of  orders  and  the 
responsibilities  of  market-makers. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b)(5). >^  The 
Commission  believes  that  providing  for 
the  exchange-trading  on  the  CBOE  and 
IPRs  will  offer  investors  an  efficient  way 
of  participating  in  the  securities 
markets.  In  particular,  the  Commission 
believes  that  the  trading  on  the  CBOE 
and  IPRs  will  provide  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs  by  allowing  them  to 
purchase  and  sell  a  low-cost  security 
replicating  the  performance  of  a 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day.'*  The 
Commission  also  believes  that  IPRs  will 
benefit  investors  by  allowing  them  to 
trade  securities  based  on  unit 
investment  trusts  in  secondary  market 
transactions.** 

The  Commission  believes  that  the 
trading  on  the  CBOE  of  a  security  like 
IPRs.  which  replicate  the  performance 
of  an  index  or  portfolio  of  stocks,  could 
benefit  the  equities  markets  by,  among 
other  things,  helping  to  ameliorate  the 
volatility  occasionally  experienced  in 
such  markets.  The  Commission  believes 
that  the  creation  of  one  or  more 
products  where  actual  portfolios  of 
stocks  or  instruments  representing  a 
portfolio  of  stocks,  such  as  IPRs.  can 
trade  at  a  single  location  in  an  auction 
market  environment  could  alter  the 
dynamics  of  program  trading,  because 
the  availability  of  such  single 
transaction  portfolio  trading  could,  in 
effect,  restore  the  execution  of  program 
trades  to  more  traditional  block  trading 
techniques.*" 

The  1987  Market  Break  Report  noted 
the  potential  benefits  to  be  derived  from 
providing  a  market  where  institutional 


"  15  U.S.C.  7Bf(bM5). 

<*  Pursuant  to  Section  e(b)(S)  of  the  Act.  the 
ConuniMion  mutt  predicate  approval  of  exchange 
trading  for  new  pniducts  upon  a  rinding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difHcult  with  respect  to 
»  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
nianipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

"The  Commission  notes,  however,  that  unlike 
open-end  funds  where  investors  have  the  right  to 
redeem  their  fund  shares  on  a  daily  basis,  investors 
could  only  redeem  IPRs  in  creation  unit  share  sizes. 
Nevertheless.  IPfls  would  have  the  added  benefit  of 
liquidity  from  the  secondary  market  and  IPR 
holders,  unlike  holders  of  most  other  open-end 
funds,  would  be  able  to  dlsfxise  of  their  shares  in 
a  secondary  market  transaction. 

"  Program  trading  is  deHned  as  index  arbitrage  or 
any  trading  strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  fifteen  or  more 
slocks  having  a  total  market  value  of  SI  million  or 
more 


investors  and  member  firms  could  focus 
their  equity  transactions  at  posts  trading 
a  portfolio  of  stocks  in  a  single 
transaction.  In  particular,  the  1987 
Market  Break  Report  noted  that  the 
specialist(s)  and  the  trading  crowd(s)  at 
the  portfolio  post  could  provide 
additional  liquidity,  that  is  currently 
unavailable  at  the  posts  for  trading  in 
each  of  the  individual  stocks,  as  well  as 
provide  the  additional  efficiencies 
associated  with  effecting  a  single 
transaction  in  a  portfolio  of  securities  as 
opposed  to  numerous  transactions  in 
individual  stocks.  The  additional  layer 
of  liquidity  to  the  market  could  help 
absorb  the  velocity  and  concentration  of 
trading  associated  with  index-related 
trading  strategies  involving  individual 
stocks.  Because  market  portfolio 
instruments  would  be  traded  at  a  single 
location  on  an  exchange  floor,  the 
potentially  adverse  effects  of  program 
trading  order  flows  during  volatile 
market  conditions,  such  as  imbalances 
in  particular  stocks,  would  be 
diminished.  Moreover,  the  trading  of  a 
single  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks,  in  general,  will  provide  an  easy 
and  inexpensive  methods  to  clear  and 
settle  a  portfolio  of  stocks.  Accordingly, 
given  the  design  of  the  IPRs  in  general, 
the  Commission  believes  that  the 
benefits  to  the  marketplace  noted  above 
resulting  from  the  trading  of  a  "basket" 
product  likely  will  result  from  the 
trading  of  IPRs. 

The  Commission  also  believes  that 
IPRs  will  provide  investors  with  several 
advantages  over  standard  open-end 
index  mutual  fund  shares.  In  particular, 
provided  the  necessary  Investment 
Company  Act  relief  is  obtained, 
investors  will  have  the  ability  to  trade 
IPRs  continuously  throughout  the 
business  day  in  secondary  market 
transactions  at  negotiated  prices.*'  In 
contrast,  pursuant  to  Investment 
Company  Act  Rule  22c-l.*'  holders  and 


"Because  of  potential  arbitrage  opportunities, 
the  Conunission  believes  that  IPRs  will  not  trade  at 
a  material  discount  or  premium  in  relation  to  their 
net  asset  value.  The  mere  potential  for  arbitrage 
should  keep  the  market  price  of  IPRs  comparable 
to  their  net  asset  value,  and  therefore,  arbitrage 
activity  likely  will  be  minimal.  In  addition,  the 
Commission  believes  a  Trust  generally  should  track 
is  underlying  index  more  closely  than  an  open-end 
index  fund  because  a  Trust  will  accept  only  in-kind 
deposits,  and.  therefore,  will  not  incur  brokerage, 
expenses  in  assembling  its  portfolio.  In  addition,  a 
Trust  will  redeem  only  in  kind,  thereby  enabling 
the  Trust  to  invest  virtually  all  of  its  assets  in 
securities  comprising  the  underlying  index. 

^'Investment  Company  Act  Rule  22c-l  generally 
requires  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principle 
underwriter,  and  dealers  in  that  security,  may  sell, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem. 


prospective  holders  of  open-end  mutual 
fund  shares  are  limited  to  purchasing  or 
redeeming  securities  of  the  fund  based 
on  the  net  asset  value  of  the  securities 
held  by.  the  fund  as  designated  by  the 
board  of  directors.*'  Accordingly,  IPRs 
will  allow  investors  to  (1)  respond 
quickly  to  changes  in  the  market;  (2) 
trade  at  a  known  jwice;  (3)  engage  in 
hedging  strategies  nor  currently 
available  to  retail  investors;  and  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities. 

Although  IPRs  are  not  leveraged 
instruments,  and,  therefore,  do  not 
possess  any  of  the  attributes  of  stock    ' 
index  options,  their  prices  will  still  be 
derived  and  based  upon  the  securities 
held  in  their  respective  Trusts.  In 
essence,  IPRs  are  equity  securities  that 
are  priced  off  a  portfolio  of  stocks  based 
on  a  selected  index  or  basket  of  stocks. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  an  IPR  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock,  with  the  exception  that  the 
pricing  mechanism  for  IPRs  is  based  on 
a  basket  of  stocks.  Nonetheless,  the 
Commission  has  several  specific 
concerns  regarding  the  trading  of  these 
securities.  In  particular,  IPRs  raise 
disclosure,  market  impact,  and 
secondary  market  trading  issues  that 
must  be  addressed  adequately.  As 
discussed  in  more  detail  below,  the 
Commission  believes  the  CBOE  has 
adequately  addressed  these  concerns. 

Disclosure 

The  Commission  believes  that  the 
CBOE  proposal  contains  several 
provisions  that  will  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
trading  IPRs.  As  noted  above,  the 
proposal  contains  four  aspects 
addressing  disclosure  concerns.  First, 
CBOE  members  must  provide  their 
customers  trading  IPRs  with  a  written 
explanation  of  any  special 
characteristics  and  risks  attendant  to 
trading  such  IPR  securities,  in  a  form 
approved  by  the  CBOE.^o  Second, 
members  and  member  organizations 
must  include  this  written  product 
description  with  any  sales  material 
relating  to  the  series  of  IPRs  that  is 


or  resell.  The  net  asset  value  of  a  mutual  fund 
generally  is  computed  once  daily  Monday  through 
Friday  as  desigruted  by  the  investment  company's 
board  of  directors.  The  Commission  notes  that  the 
CBOE  would  need  to  apply  for  an  exemption  to 
allow  particular  IPR  products  to  trade  at  negotiated 
prices  in  the  secondary  market. 

'•/rf. 

">The  Commission  notes  that  the  CBOE  will  be 
required  to  prepare  a  product  description  for 
members  and  submit  it  to  the  Division  for  review 
prior  to  listing  and  trading  any  IPR  product. 
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provided  to  customers  or  the  public. 
Third,  any  other  written  materials 
provided  by  a  member  or  member 
organization  to  customers  or  the  public 
referencing  IPRs  as  an  investment 
vehicle  must  include  a  statement,  in  a 
form  specified  by  the  CBOE,  that  a 
circular  and  prospectus  are  available 
from  a  broker  upon  request.  A  member 
or  member  organization  carrying  an 
omnibus  account  for  a  non-member 
broker-dealer  is  required  to  inform  such 
non-member  that  execution  of  an  order 
to  purchase  a  series  of  IPRs  for  such 
omnibus  account  will  be  deemed  to 
constitute  agreement  by  the  non- 
member  to  make  the  written  product 
description  available  to  its  customers  on 
the  same  terms  as  member  firms. 
Accordingly,  the  Commission  believes 
that  investors  in  IPR  securities  will  be 
provided  with  adequate  disclosure  of 
the  unique  characteristics  of  the  IPR 
instruments  and  other  relevant 
information  pertaining  to  the 
instnunents.  Fourth,  CBOE  Rule  30.50, 
Doing  Business  with  the  Public,  which 
includes  customer  suitability 
provisions,  will  apply  to  the  trading  of 
IPRs." 

Market  Impact 

The  Commission  believes  the  CBOE 
has  adequately  addressed  the  potential 
market  impact  concerns  raised  by  the 
proposal.  The  CBOE  has  developed 
policies  regarding  trading  halts  in  IPRs. 
Specifically,  the  Exchange  would  halt 
IPR  trading  if  the  circuit  breaker 
parameters  under  CBOE  Rule  6.3B  w6re 
reached.  In  addition,  in  deciding 
whether  to  halt  trading  or  conduct  a 
delayed  opening  in  IPRs,  the  CBOE 
represents  that  it  will  be  guided  by,  but 
not  necessarily  bound  to,  relevant  stock 
index  option  trading  rules.  Specifically, 
consistent  with  CBOE  Rule  24.7,  the 
CBOE  may  consider  whether  trading  has 
been  halted  or  suspended  in  the  primary 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  applicable  current  index 
group  value  or  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

The  CBOE  has  not  proposed  at  this 
time  a  specific  IPR  that  it  intends  to 
trade.  The  CBOE's  proposed  listing 
standards  provide  it  with  broad 


n  CBOE  Rule  30.50  provides,  in  part  that  every 
member  organization  shall  use  due  diligence  to 
learn  the  essential  facts  relative  to  every  customer 
and  to  every  order  or  account  accepted  and  shall 
supervise  diligently  the  handling  of  all  customer 
accounts.  Rule  30.50  Interpretations,  and  Policies 
.02  further  provides,  in  part,  that  customers  should 
be  provided  with  an  explanation  of  any  special 
characteristics  and  risks  attendant  to  trading  UIT 
interests. 


authority  to  list  IPRs  "based  on  one  or 
more  stock  indices  or  securities 
portfolios."  Accordingly,  it  is  difficult 
for  the  Commission  to  assess  the 
potential  market  impact  of  trading  a 
particular  IPR  series.  To  date,  several 
products  nearly  identical  to  IPRs, 
notably  Standard  &  Poor's  Depositary 
Receipts  ("SPDRs")  and  Standard  & 
Poor's  MidCap  400  Depositary  Receipts 
("MidCap  SPDRs")  trade  on  one  or  more 
U.S.  exchanges.  These  products  have 
not  adversely  impacted  U.S.  equities 
markets.  In  fact,  such  products  appear  to 
provide  substantial  benefits  to  the 
marketplace  and  investors,  including, 
among  others,  enhancing  the  stability  of 
the  markets  for  individual  stocks.  All  of 
the  current  approved/traded  IPR-like 
products,  however,  are  based  on  broad- 
based  stock  indices  containing  large 
capitalized,  lic^uid  stocks. 

IPRs  theoretically  can  serve  as 
substitutes  for  transactions  in  the  cash 
market,  resulting  in  order  flow  in 
individual  stocks  smaller  than  would 
otherwise  be  the  case.  Such  an 
occurrence  is  more  likely  to  cause  a 
noticeable  market  impact  where  the 
subject  stocks  have  relatively  low 
capitaUzation  and  are  liquid.  As  a 
result,  the  Commission  believes  that  the 
CBOE  should  contact  the  Division  and 
provide  it  with  advance  notice  of  the 
listing  of  a  specific  IPR.  The  Division 
may  determine  that  a  rule  filing, 
pursuant  to  Section  19  of  the  Act,  will 
be  required  in  order  to  approve  a 
particular  index  or  portfolio  as 
appropriate  for  IPR  trading.   . 

Trading  Rules 

The  Commission  finds  that  the 
CBOE's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  IPR  securities.  IPRs  are  Unit 
Investment  Trust  ("UIT")  securities, 
which,  under  CBOE  rules,  subjects  them 
to  the  fully  panoply  of  rules  governing 
the  trading  of  such  securities  on  the 
CBOE,  including,  among  others,  rules 
governing  the  priority,  parity  and 
precedence  of  orders  and  the 
responsibilities  of  market-makers.  ^^ 
IPRs  will  also  be  subject  to  the  same 
margin  requirements  as  equity 
securities.*'  Further,  the  Commission 
notes  that  the  CBOE  has  submitted 
surveillance  procedures  for  the  trading 
of  IPRs  and  believes  that  those 
procedures,  which  incorporate  and  rely 


upon  existing  CBOE  surveillance 
procedures  governing  equities,  are 
adequate  under  the  Act.  In  addition,  the 
CBOE  has  developed  specific  listing  and 
delisting  criteria  for  IPRs  that  will  help 
to  ensure  that  the  markets  for  IPRs  will 
be  deep  and  liquid.  As  noted  above,  the 
CBOE's  proposal  provides  for  trading 
halt  procedures  governing  IPRs.  Finally, 
the  Commission  notes  that  CBOE  Rule 
30.50.  Doing  Business  with  the  Public, 
which  includes  customer  suitability 
provisions,  will  apply  to  the  trading  of 
IPRs  in  general. 

The  CBOE  has  not  represented  that  it 
intends  to  trade  IPRs  (or  securities 
traded  on  other  exchanges  that  are 
nearly  identical  to  IPRs]  pursuant  to 
unlisted  trading  privileges.  However,  if 
the  CBOE  chose  to  trade  instruments 
such  as  SPDRs  and  MidCap  SPDRs 
pursuant  to  unlisted  trading  privileges, 
adoption  of  IPR  listing  standards 
satisfies  Rule  12f-5  of  the  Act  which 
requires  that  an  exchange  have  in  effect 
"rules  providing  for  transactions  in  the 
class  or  type  of  security  to  which  the 
exchange  extends  unlisted  trading 
privileges."  Nevertheless,  prior  to 
trading  IPRs  (or  similar  securities) 
pursuant  to  unlisted  trading  privileges, 
the  CBOE  should  make  certain  that  it 
has  adequately  addressed  other 
potential  issues,  and  particularly, 
should  ensure  that  the  required  product 
description  is  made  available  to 
investors.**  The  Commission  notes  that 
while  the  CBOE  would  not  be  required 
to  make  further  19(b)  rule  filings  to 
trade  PDRs  pursuant  to  UTP.  the  CBOE 
should  submit  materials  such  as  the 
relevant  product  description  and 
circular  to  Division  staff  for  review  prior 
to  commencing  trading. 

IV.  Conclusion 

The  Commission  finds  that  the  listing  "■ 
and  trading  of  IPRs  is  consisent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Section 
6(b)(5).  As  discussed  above,  the  trading 
of  EPRs  should  provide  a  variety  of 
benefits  to  the  marketplace  and 
investors  trading  portfolios  of  securities. 
Accordingly,  the  Commission  believes 
that  IPRs  will  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and, 


'^  Telephone  conversation  between  lames 
McDaniel.  Schiff,  Hardin  k  Waite  (CBOE  counsel), 
and  Kevin  Ehrlich.  Attorney,  Division.  Commission 
[January  22,  1998). 

2' Telephone  conversation  between  lames 
McDaniel,  Schiff,  Hardin  ft  Waiter  (CBOE  counsel), 
and  Kevin  Ehrlich,  Attorney,  Division.  Commission 
(January  22,  1998). 


'*  For  a  more  detailed  description  of  potential 
unlisted  trading  privilege-related  issues,  see  Release 
Nos.  39076  (Sept.  15.  1997).  82  FR  49270  (Sept   19. 
1997)  ( "CHX  Approval  Order");  39268  (Oct.  22. 
1997).  62  FR  5621 1  (Oct.  29.  1997)  ( "CSE  Approval 
Order"):  39461  (Dec.  17.  1997).  62  FR  6764  (Dec. 
29.  1997)  ("PCX  Approval  Order"). 
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protect  investors  and  the  public 
interest.^* 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
withdraws  from  the  proposed  rule 
change  a  proposed  general  exemption  of 
IPRs  fix>m  the  Exchange's  short  sale  rule. 
The  CBOE  originally  anticipated  that 
the  Commission  would  grant  a  general 
exemption  horn  Rule  lOa-1  of  the  Act 
for  all  IPRs  prior  to  the  approval  of  this 
filing.  However,  to  date,  such  an 
exemption  has  not  been  granted. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
Section  6(b)(5)  of  the  Act.  to  approve 
Amendment  No.  1  to  the  proposal  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1 .  including  whether  this  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  other  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C  522.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submission  should  refer  to  File  No.  SR- 
CBOE-97-3e  and  should  be  submitted 
by  February  24. 1998. 

/( IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-CBOE-97- 
38)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Rsgulation.  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlond. 
Depu  ty  Secretary. 

IFR  Doc  9S-2S24  Filed  2-2-98;  8:4S  am) 
MJJNOOOOf  M10-*1-« 


SECURITIES  AND  EXCHANGE 


>;  Rte  Na  8R-C80E- 


^In  approving  this  rule,  th«  ConuniMion  has 
consisted  the  proposed  rule's  impact  on  efHciency. 
competition,  and  capital  formation.  IS  U.S.C  78c(n. 

»15U.S.C7Ss(bM2). 

"  17  CFR  200.30- 3(aMl 2). 


[RetoaaeNo. 
9»-02] 

S«H-R«gula«ory  Organizations;  Notlea 
of  Filing  of  Prciposad  Rula  Chang*  By 
Chicago  Board  Options  Exchanga,  Inc. 
To  Limit  Numbar  of  Contaeuttva  Tanns 
Exacutiva  Convnittaa  Chairman  May 
Sarv* 

January  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  notice  is  hereby  given  that  on 
January  16, 1998,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Section 
8.1(a)  of  the  Exchange  Constitution  to 
limit  the  number  of  consecutive  terms 
that  may  be  served  by  the  Chairman  of 
the  Executive  Committee.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  CBOE.  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
amendment  to  Section  8.1  of  the  CBOE's 
Constitution  is  to  limit  the  number  of 
terms  that  may  be  served  by  the 
Chairman  of  the  Executive  Committee, 
who  also  serves  as  the  Vice  Chairman  of 
the  Exchange.  Section  7.2  of  the  CBOE 


'  15  U.S.C  7aa(b)(l). 


Constitution  provides  the  Executive 
Committee  members  are  elected  for  a 
term  of  one  year.  Currently,  Section  8.1 
of  the  CBOE's  Constitution  does  not 
provide  for  any  limit  to  the  number  of 
terns  a  Vice  Chairman  may  serve.  The 
CBOE  is  proposing  to  amend  Section  8.1 
to  provide  that  the  same  person  may  be  . 
elected  to  the  office  of  Vice  Chairman 
up  to  three  consecutive  one  year  terms. 
For  purposes  of  this  limit,  a 
combination  of  at  lease  six  months  of  a 
one-year  term  plus  the  next  two  one- 
year  terms  is  considered  to  be  three 
consecutive  one-year  terms.  A  person 
becomes  eligible  to  serve  as  Vice 
Chairman  again,  once  that  person  has 
been  out  of  that  office  for  a  period  of  six 
months  or  more. 

The  purpose  of  the  proposed 
amendment  to  impose  term  limits  on 
the  office  of  the  Vice  Chairman  is  to 
ensure  a  diversity  of  experience  and 
ideas  in  this  strategic  position  of  the 
Exchange.  The  propowd  term  limit  will 
apply  to  the  Vice  Qiairman  in  office  at 
the  time  this  rule  change  becomes 
effective  and  will  take  account  any  prior 
terms  served  by  that  person. 

By  amending  the  constitution  to 
impose  term  limits  on  the  office  of  Vice 
Chairman,  the  Exchange  will  ensure  that 
the  office  of  Vice  Chairman  will  be 
dynamic  and  will  present  the  Exchange 
with  fresh  ideas,  llierefore,  the  rule 
change  is  consistent  with  Section  6  of 
the  Act.  in  general,  and  Section  6(b)(5). 
in  particular,  in  that  it  promotes  just 
and  equitable  principles  of  trade,  fosters 
cooperation  among  piersons  engaged  in 
focilitating  securities  transactions,  and 
protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efbctrveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
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organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CiHnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tl\at  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-98-02  and  should  be 
submitted  by  February  24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-2525  Filed  2-2-98;  8:45  amj 

BIUJNQ  CODE  WIO-OI-M 


SELECTIVE  SERVICE  SYSTEM 

Forms  Submittad  to  The  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms,  to  be  used  only 
in  the  event  that  inductions  into  the 
armed  services  are  resumed,  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  the  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS-254 

Title:  Application  for  Voluntary 
Induction. 


Purpose:  Is  used  to  apply  for 
voluntary  induction  into  the  Armed 
Services. 

Respondents:  Registrants  or 
nonregistrants  who  have  attained  the 
age  of  17  years,  who  have  not  attained 
the  age  of  26  years  and  who  have  not 
completed  his  active  duty  obligation 
under  the  Military  Selective  Service 
Act. 

Frequency:  One-time. 

Burden:  "The  reporting  burden  is 
twelve  minutes  or  less  per  individual. 

SSS-350 

Title:  Registrant  Travel 
Reimbursement  Request. 

Purpose:  Is  used  to  request 
reimbursement  for  expenses  incurred 
when  traveling  to  or  from  a  Military 
Entrance  Processing  Station  in 
compliance  with  an  official  order  issued 
by  the  Selective  Service  System. 

Respondents:  All  registrants  required 
to  travel  to  or  from  a  Military  Entrance 
Processing  Station  at  their  own  expense. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  ten 
minutes  or  less  per  request. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to 
Selective  Service  System.  Reports 
Clearance  Officer.  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form(s) 
should  be  sent  within  60  days  of 
publication  of  this  notice  to  Selective 
Service  System,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard, 
Arlington,  Virginia  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  the  OfiHce  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235. 
Washington,  D.C.  20503. 

Dated:  January  26, 1998. 
Gil  Coronado, 

Director. 

IFR  Doc.  98-2619  Filed  2-2-98:  8:45  ami 
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« 17  CFR  200.30-3(a)(l2). 


SMALL  BUSINESS  ADMINISTRATION 
[Ucanse  No.  01/01-0365] 

Citizens  Ventures,  Inc.;  Notice  of 
issuance  of  a  Small  Business 
Investment  Company  Ucense 

On  May  6, 1997,  an  application  was 
filed  by  Citizens  Ventures,  Inc.,  at  28 
State  Street,  15th  Floor,  Boston. 
Massachusetts  02109.  with  the  Small 


Business  Administration  (SBA) 
pursuant  to  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.300  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertipent  information,  SBA 
issued  License  No.  01/01-0365  on 
September  17.  1997.  to  Citizens 
Ventures,  Inc.  to  operate  as  a  small     ^ 
business  investment  company. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  19, 1998. 
Don  A.  Cliristensen. 
Associate  Administrator  for  Investment. 
IFR  Doc.  98-2515  Filed  2-2-98;  8:45  am] 
BILUNG  CODE  M2S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Ucense  No.  02/02-0574] 

Dresdner  Kleinwort  Benson  Private 
Equity  Partners,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  March  28,  1997.  an  application 
was  filed  by  Dresdner  Kleinwort  Benson 
Private  Equity  Partners,  L.P.,  at  75  Wall     , 
Street,  24th  Floor.  New  York.  New  York 
10005,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.300  of  the  Regulations  governing 
small  business  investment  companies 
(13  C.F.R.  107.300  (1996))  for  a  license 
to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  02/02-0574  on 
September  17, 1997,  to  Dresdner 
Kleinwort  Benson  Private  Equity 
Partners,  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  19, 1998. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  98-2516  Filed  2-2-98:  8:45  ami 
BIUJNG  COOE  M2S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Uc«nw  Na  02^72-OS75] 

East  River  Ventures,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  February  27,  1997,  an  application 
was  filed  by  East  River  Ventures.  L.P.. 
at  150  East  58th  Street.  16th  Floor,  New 
York.  New  York  10155,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.300  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/72-0575  on 
September  26.  1997,  to  East  River 
Ventures,  LP.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Invesunent  Companies) 

Dated:  (anuary  19.  1998. 
Don  A.  Christmsen. 
Associate  Administrator  for  Investment. 
(PR  Doc.  98-2517  Filed  2-2-98;  8:45  ami 
■LUMQ  COM  HOS-OI-r 


SMALL  BUSINESS  ADMINISTRATION 

[Ucwiee  No.  01^1-0367] 

Imprimis  SB,  LP.;  Notice  of  Issuance 
of  a  Small  Business  Investment 
Company  License 

On  September  17.  1997.  an 
application  was  filed  by  Imprimis  SB, 
L.P..  at  411  West  Putnam  Avenue, 
Greenwich.  Connecticut  06830.  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.300  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.300  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  01/71-0367  on 
December  31,  1997.  to  Imprimis  SB,  L.P. 
to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59.011.  Small  Business 
Investment  Companies) 
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Dated:  January  19. 1998. 
Don  A.  Christenaen, 

Associate  Administrator  for  Investment. 
(FR  Doc.  98-2518  Filed  2-2-98;  8:45  am) 

BH.IJNQ  0006  MZS-ai-P 

SMALL  BUSINESS  ADMINISTRATION 
[Ucwise  Na  06Mft-«227] 

Prairie  Capital  Mezzanine  Fund,  LP.; 
Notice  of  laauance  of  a  Small  Business 
Investment  Company  License 

On  July  9. 1997.  an  application  was 
filed  by  Prairie  Capital  Mezzanine  Fund. 
L.P..  at  70  West  Madison  Street, 
Chicago.  Illinois  60602,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  C.F.R. 
107.300  (1996))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0227  on 
September  26, 1997,  to  Prairie  Capital 
Mezzanine  Fund,  L.P.  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  (anuary  19. 1998. 
Don  A.  Christenaan. 
Associate  Administrator  for  InvestmerU. 
[FR  Doc.  98-2519  Filed  2-2-98:  8:45  am) 

BHJJNaCOOC  M2S-ai-P 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  taiMa] 

State  of  New  York;  Amendment  #1 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  January  17  and  21,  1998,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  counties  of 
Genessee,  Monroe.  Niagara,  and 
Saratoga  in  the  State  of  New  York  as  a 
disaster  area  due  to  damages  caused  by 
severe  winter  and  ice  storms,  high 
winds,  and  flooding,  and  to  establish 
the  incident  period  for  this  disaster  as 
beginning  on  January  5.  1998  and 
continuing  through  January  17.  1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Erie.  Fulton.  Livingston.  Montgomery, 
Ontario.  Orleans.  Rensselear. 
Schenectady.  Wayne,  and  Wyoming  in 


the  State  of  New  York  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location.  All  other 
information  remains  the  same.  i.e..  the 
deadline  for  filing  applications  for 
physical  damage  is  March  10, 1998  and 
for  economic  injury  the  termination  date 
is  October  13. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  26. 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-2511  Filed  2-2-98;  8:45  ami 

BHJJNQ  COOE  tUS-W-* 


SMALL  BUSINESS  ADMINISTRATION 


[DMiaration  of  Dii 


•3063] 


State  of  North  CaroNna;  Amendment  «1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  January  21. 1998.  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  7. 1998  and  continuing  through 
January  21. 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  16.  1998  and  for  economic  injury 
the  deadline  is  October  15. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  26. 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-2509  Filed  2-2-98;  8:45  am) 

BILUNaOOOE  HKtS-ei-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disester  «3048] 

State  of  Tennessee;  Amendment  «1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  January  21. 1998.  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  6. 1998  and  continuing  through 
January  21.  1998. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
March  13.  1998  and  for  economic  injury 
the  deadline  is  October  13,  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  January  26. 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  98-2510  Filed  2-2-48;  8:45  am) 

BNJJNa  CODE  tOM-ai-P 


SMALL  BUSINESS  ADMINISTRATION 

Ravocsllon  of  Ucsnsaof  Small 
Business  Invaalmsnt  Company 


Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York,  dated 
September  23, 1997,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Realty  Growth 
Capital  Corporation,  a  New  York 
corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  02/02-0097  issued  to  Realty 
Growth  Capital  Corporation  on  March 
29, 1963  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
30. 1997. 

Small  Business  Administration. 

Dated:  January  27. 1998. 
Don  A.  Christennn. 
Associate  Administrator  for  Iitvestment. 
|FR  Doc.  98-2513  Filed  2-2-98;  8:45  am] 
MUMQ  oooc  aaas-ei-p 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Buainess  Investmsnt  Company 

Purauant  to  a  Settlement  Agreement 
between  the  United  States  Small 
Business  Administration  and  Square 
Deal  Venture  Capital  Corporation,  dated 
January  12. 1998,  the  United  States 
Small  Business  Administration  hisreby 
revokes  the  license  of  Square  Deal 
Venture  Capital  Corporation,  a  New 
York  corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  02/02-5374  issued  to 
Square  Deal  Venture  Capital 
Corporation  on  September  28. 1979  and 
said  license  is  hereby  declared  null  and 
void  as  of  January  12. 1998. 

Small  Business  Administration. 

Dated:  January  27, 1998. 
Don  A.  Cliriatenaen, 
Associate  Administrator  for  Investment. 
[FRDoc.  98-2512  Filed  2-2-98;  8:45  am] 
etuMG  COOE  ans-ti-M 


SMALL  BUSINESS  ADMINISTRATION 

Notios  of  the  Piocufsment  Marksfting 
and  Access  Hmmak  (PRO-Net) 
impismsfnanon 

agency:  Small  Business  Administration. 

ACmN:  Notice  to  implement  the 
Procurement  Marketing  and  Access 
NetwoA  (PRO-Afet). 

SUMMARY:  This  notice  advises  the  public 
that  the  Small  Business 
Administration's  (SBA)  Office  of 
Govemmmt  Contracting  (GC)  is 
implementing  the  Procurement 
Marketing  and  Access  Network  (PRO- 
Net)  as  the  primary  basis  for  identifying 
and  recommending  potential  small 
business  concerns,  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals,  and  small 
business  concerns  owned  and         ~ 
controlled  by  women,  as  sources  for 
both  prime,  subcontracting,  and 
partnerehip  opportunities.  The  PRO-Net 
is  replacing  the  Procurement  Automated 
Source  System  (PASS)  as  a  nationwide 
computerized  storage  and  retrieval 
database.  The  PRO-Afef  is  an  internet- 
based  electronic  search  engine  for 
Federal  Government  contracting 
officera,  and  other  interested  parties,  to 
identify  small  business  sources. 

The  PRO-Net  is  a  one-stop 
procurement  shop  for  government 
contracting.  The  database  is  fi«e  of 
charge  to  Federal.  State  and  local 
government  agencies;  contractors;  and 
the  public.  It  assists  them  in  identifying 
and  locating  small  business  prime 
contractors,  subcontractors,  and 
partnership  opportimities  with  small 
businesses.  Each  PRO-Net  small 
business  profile  can  include  the 
company's  products  and  services,  past 
history,  references,  and  other 
information  pertinent  to  potential 
contracting  entities.  A  key  feature  of  the 
system  is  that  participating  companies 
can  continually  update  their  profiles 
with  the  most  current  information, 
including  new  products,  services,  and 
contract  awards.  Participating 
companies  with  e-mail  addresses  can  be 
sent  communications  and  procurement 
opportunities  electronically.  As  an 
electronic  gateway.  PRO-Net  is  linked  to 
the  Conmierce  Business  Daily, 
government  agency  home  pages,  and 
other  sources  of  procurement 
opportunities.  Participating  companies 
with  internet  home  pages  can  include  a 
link  to  their  web  site  in  their  PRO-Afef 
profile,  providing  additional 
information  to  procurement  officials 
about  the  company. 


The  PRO-Nef  internet  address  (URL) 
is  (http://pro-net.sba.gov).  Companies 
that  do  not  currently  have  access  to  the 
internet  can  register  for  PRO-Net  on  any 
computer  that  has  access  to  the  internet, 
or  at  any  SBA  District  Office.  Business 
Information  Center  (BIC),  Small 
Business  Development  Center  (SBDC). 
SBA  Office  of  Government  Contracting 
(GC)  Area  Office,  or  GC  field  persormel. 
AOORESSES:  OUver  H.  Snyder,  m.  PRO- 
Net  Program  Manager,  U.S.  Small 
Business  Administration,  409  Third 
Street,  S.W.,  Washington.  D.C  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  H.  Snyder.  III.  PRO-Nef  Program 
Manager.  (202)  205-7650.  FAX  (202) 
205-7324. 

8UPPLBNENTRY  INFORMATION:  You  may 
submit  comments  by  sending  electronic 
mail  (e-mail)  to:  oliver.snyder^ba.gov. 

Dated:  January  27, 1998. 
Judith  A.  RoiukL 

Associate  Administrator  for  Govenmtent 

Contracting. 

[FR  Doc.  98-2514  Filed  2-2-98;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  270q 

Bureau  of  Oceans  and  lntematk>nal 
Environmental  and  Scientific  Affairs; 
Conservatton  Meaaures  for  Antarctic 
Fiahing  Under  the  Auspices  of  the 
CommtoskMi  for  the  Conservation  of 
Antarctic  Marine  Living  ftoaources 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  State. 
action:  Public  Notice. 

SUMMARY:  At  its  Sixteenth  Meeting  in 
Hobart.  Tasmania,  October  27  to 
November  7, 1997.  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
countries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  Article 
IX  of  the  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources.  The  measures  restrict  overall 
catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  species  of 
fish,  list  the  fishing  seasons,  define  the 
reporting  requirements,  specify 
measures  that  must  be  taken  to 
minimize  the  incidental  taking  of  non- 
target  species,  require  contracting 
parties  to  Ucense  their  Flag  vessels  in 


5588 


Fgderal  Rggister/Vol.  63.  No.  22 /Tuesday.  February  3.  1998 /Notices 


the  Convention  area,  and  ui^  vessel 
monitoring  systems. 

This  notice  lists  the  conservation 
measures  adopted  at  the  sixteenth 
meeting  of  CCAMLR  as  well  as  the 
conservation  measures  remaining  in 
force  from  previous  years  which  are  not 
otherwise  addressed  by  U.S.  regulations 
(see  tUPPlfMEHTARY  INFOAMATtON).  This 
notice,  therefore,  together  with  the  U.S. 
regulations  referenced  under 
Supplementary  Information,  provide  a 
comprehensive  register  of  all  current 
U.S.  obligations  under  CCAMLR. 

date:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  March  5.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  Schandlbauer.  Office  of  Oceans 
Affairs  (OES/OA).  Room  .5805. 
Department  of  State,  Washington.  D.C 
20520.  202-736-4928. 
SUPPtEMBfTARY  INFORMATION: 
Individuals  interested  in  CCAMLR 
should  also  see  Federal  Register  Vol. 
61.  No.  244.  December  18.  1996;  Federal 
R^psler  Vol.  61.  No.  130,  )uly  5.  1996; 
CFR  part  902.  Subpart  G — Antarctic 
Marine  Living  Resources,  and:  CFR 
Chapter  III — International  Fishing  and 
Related  Activities,  part  300— 
International  Fisheries  Regulations. 
Subpart  A— General;  Subpart  B— High 
Seas  Fisheries;  and  Subpart  G — 
Antarctic  Marine  Living  Resources  for 
other  regulatory  measure*  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  These 
regulations  give  effect  to  CCAMLR 
Conservation  Measures  which  are  not 
expected  to  change  from  year  to  year 
and  describe  the  process  for  regulating 
U.S.  fishing  in  the  Convention  area.  The 
regulations  include  sections  on:  f*urpose 
and  scope;  Definitions;  Relationship  to 
other  treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
research;  Initiating  a  new  fishery; 
Exploratory  fisheries;  Reporting  and 
record  keeping  requirements;  Vessel  and 
gear  identification;  Gear  disposal;  Mesh 
size;  Harvesting  permits:  Import 
permits;  Appointment  of  a  designated 
representative;  Prohibitions:  Facilitation 
of  enforcement  and  inspection;  and 
Penalties.  For  copies  of  the  figures  and 
tables  mentioned  in  the  conservation 
measures,  contact  Alfred  Schandlbauer 
at  the  Office  of  Oceans  Affairs.  Room 
5805.  Department  of  State,  Washington, 
D.C.  20520  Tel:  202  736-4928. 

Conservation  Measures  Adopted  at 
the  Sixteenth  Meeting  of  the 
Conunisaion  on  the  Conservation  of 


Antarctic  Marine  Living  Resources 
(CCAMLR  XVI): 

At  its  Sixteenth  Annual  Meeting  in 
Hobart,  Tasmania,  October  27  to 
November  7,  1997,  the  Commission  on 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  revised 
several  of  its  previously  adopted 
Conservation  Measures  and  adopted  the 
following  additional  measures: 

Conservation  Measure  ZS/XVI,  2. 3. 4.  s 

Minimization  of  the  Incidental  Mortality 
ofSeabirds  in  the  Course  ofLongline 
Fishing  or  Longline  Fishing  Research  in 
the  Convention  Area 

The  Commission. 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  during 
longline  fishing  by  minimizing  their 
attraction  to  fishing  vessels  and  by 
preventing  them  from  attempting  to 
seize  baited  hooks,  particularly  during 
the  period  when  the  lines  are  set. 

Adopts  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortality  of  seabirds  during  longline 
fishing. 

1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water.  Only  thawed  bait 
shall  be  used. 

2.  For  vessels  using  the  Spanish 
method  of  longline  fishing,  weights 
should  be  released  before  line  tension 
occurs:  weights  of  at  least  6  kg  mass 
should  be  used,  spaced  at  intervals  of  no 
more  than  20  m. 

3.  Longlines  shall  be  set  at  night  only 
(i.e.  during  the  hours  of  darkness 
between  the  times  of  nautical  twilight). 
During  longline  fishing  at  night,  only 
the  minimum  ship's  lights  necessary  for 
safety  shall  be  used. 

4.  The  dumping  of  offal  is  prohibited 
while  longlines  are  being  set.  The 
dumping  of  offal  during  the  haul  shall 
be  avoided  as  far  as  possible:  if 
discharge  of  offal  during  the  haul  is 
unavoidable,  this  discharge  shall  take 


'  Excapi  for  water*  adjacant  to  tba  Ker^ualen  and 
Croxat  Islands. 

'  Excapt  for  waters  adjacent  to  the  Prince  Edward 
Islands. 

'The  nact  times  of  nautical  twilight  are  set  forth 
in  the  Nautical  Almanac  tables  for  the  relevant 
latitude,  local  time  and  date.  All  times,  whether  for 
ship  operations  or  observer  reporting,  shall  be 
referenced  to  GMT. 

*  Wherever  possible,  setting  of  lines  should  be 
completed  at  least  three  hours  before  sunrise  (to 
reduce  loss  of  bait  to/catches  of  white-chinoed 
petrels). 

>The  streamer  lines  under  test  should  be 
constructed  and  operated  taking  full  account  of  the 
principles  set  out  in  wg-lmalf-94/19  (available  from 
the  CCAMLR  Sacretahat):  testing  should  be  carried 
out  independently  of  actual  coounarcial  fishing  and 
in  a  manner  consistent  with  the  spirit  of 
Conservation  Measure  AVXn. 


place  on  the  opposite  side  of  the  vessel 
to  that  where  longlines  are  hauled. 

5.  Every  effort  should  be  made  to 
ensure  that  birds  captiu«d  alive  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardizing  the  life  of  the  bird 
concerned. 

6.  A  streamer  line  designed  to 
discourage  birds  frxim  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  Appendix  to  this  Measure.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
be  varied  so  long  as  the  effective  sea 
surface  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design.  Details  of  the  device 
dragged  in  the  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 

7.  Other  variations  in  the  design  of 
streamer  lines  may  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  providing  that 
all  other  elements  of  this  Conservation 
Measure  are  complied  with. 

Consenration  Measure  72/XVI 

Prohibition  of  Directed  Fishing  for 
Fin  fish  other  than  Long/iningfor 
Dissostichus  spp.  in  Statistical  Subarea 
48.1 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  with  the 
exception  of  longlining  for  Dissostichus 
spp.  in  waters  deeper  than  600  m  in 
accordance  with  Conservation  Measure 
UU/XVI,  is  prohibited  in  Statistical 
Subarea  48.1  frt>m  8  November  1997 
until  at  least  such  time  that  a  survey  of 
stock  biomass  is  carried  out,  its  results  . 
reported  to  and  analyzed  by  the 
Working  Group  on  Fish  Stock 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Consenration  Measure  73/XVI 

Prohibition  of  Directed  Fishing  for 
Finfish  other  than  Longliningfor 
Dissostichus  spp.  in  Statistical  Subarea 
48.2 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  with  the 
exception  of  longlining  for  Dissostichus 
spp.  in  waters  deeper  than  600  m  in 
accordance  with  Conservation  Measure 
W/XVI.  is  prohibited  in  Statistical 
Subarea  48.2  from  8  November  1997 
until  at  least  such  time  that  a  siwey  of 
stock  biomass  is  carried  out,  its  results 
reported  to  and  analyzed  by  the 
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Working  Group  on  Fish  Stock 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  11 8^ VI 

Scheme  to  Promote  Compliance  by  Non- 
Contracting  Party  Vessels  with  CCAMLR 
Conservation  Measures 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  ix.2(i)  of  the 
Convention: 

1.  A  non-Contracting  Party  vessel 
which  has  been  sighted  engaging  in 
fishing  activities  in  the  Convention  Area 
ispresumed  to  be  undermining  the 
effectiveness  of  CCAMLR  Conservation 
Measures.  In  the  case  of  any 
transhipment  activities  involving  a 
sighted  non-Contracting  Party  vessel 
inside  or  outside  the  Convention  Area, 
the  presumption  of  undermining  the 
effiBctiveness  of  CCAMLR  Conservation 
Measures  applies  to  any  other  non- 
Contracting  Party  Vessel  which  has 
engaged  in  such  activities  with  that 
vessel. 

2.  Information  regarding  such 
sightings  shall  be  transmitted 
immediately  to  the  Commission  in 
accordance  with  Article  xxii  of  this 
Convention.  The  Secretariat  shall 
transmit  this  information  to  all 
Contracting  Parties  within  one  business 
day  of  receiving  this  information,  and  to 
the  flag  State  of  the  sighted  vessel  as 
soon  as  possible. 

3.  The  Contracting  Party  which  sights 
the  non-Contracting  Party  vessel  shall 
attempt  to  inform  the  vessel  that  it  has 
been  sighted  engaging  in  fishing 
activities  in  the  Convention  Area  and  is 
accordingly  presumed  to  be 
undennining  the  objective  of  the 
Convention  and  that  this  information 
will  be  distributed  to  all  Contracting 
Parties  to  the  Craivention  and  to  the  flag 
State  of  the  vessel. 

4.  When  a  non-Contracting  Party 
vessel  referred  to  in  paragraph  1  enters 
a  port  of  any  Contracting  Party,  it  shall 
be  inspected  by  authorised  Contracting 
Party  officials  knowledgeable  of 
CCAMLR  Conservation  Measures  and 
shall  not  be  allowed  to  land  or  tranship 
any  fish  until  this  inspection  has  taken 
place.  Such  inspections  shall  include 
the  vessel's  documents,  log  books, 
fishing  gear,  catch  on  board  and  any 
other  matter  relating  to  the  vessel's 
activities  in  the  Convention  Area. 

5.  Landings  and  transhipments  of  all 
fish  from  a  non-Contracting  Pady  vessel 
which  has  been  inspected  pursuant  to 
paragraph  4.  shall  he  prohibited  in  all 
Contracting  Party  ports  if  such 


inspection  reveals  that  the  vessel  has 
onboard  species  subject  to  CCAMLR 
Conservation  Measures,  unless  the 
vessel  establishes  that  the  fish  were 
caught  outside  the  Convention  Area  or 
in  compliance  with  all  relevant 
CCAMLR  Conservation  Measures  and 
requirements  imder  the  Convention. 

6.  Contracting  Parties  shall  ensure 
that  their  vessels  do  not  receive 
transhipments  of  fish  from  a  non- 
Contracting  Party  vessel  which  has  been 
sighted  and  reported  as  having  engaged 
in  fishing  activities  in  the  Convention 
Area  and  therefore  presumed  as  having 
undermined  the  effectiveness  of 
CCAMLR  Conservation  Measures. 

7.  Information  on  the  results  of  all 
inspections  of  non-Contracting  Party 
vessels  conducted  in  the  ports  of 
Contracting  Parties,  and  on  any 
subsequent  action,  shall  be  transmitted 
immediately  to  the  Commission.  The 
Secretariat  shall  transmit  this 
informati(Hi  immediately  to  all 
Contracting  Parties  and  to  the  relevant 
flag  State(s). 

Conservation  Measure  119/XVI<-  2 

Requirement  for  Contracting  Parties  to 
License  their  Flag  Vessels  in  the 
Convention  Area 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  ix  of  the 
Convention: 

Each  Contracting  Party  shall  prohibit 
fishing  by  its  flag  vessels  in  the 
Convention  Area  except  pursuant  to  a 
license  or  permit  that  the  Contracting 
Party  has  issued  setting  forth  the 
specific  areas  and  time  periods  during 
which  such  fishing  is  authorized  and  all 
other  specific  conditions  to  which  the 
fishing  is  subject  to  give  effect  to 
CCAMLR  Conservation  Measures  and 
requirements  imder  the  Convention. 

Conservation  Measure  120^[VI 

Prohibition  on  Directed  Fishing  for 
Dissostichus  spp.  except  in  Accordance 
with  Specific  Conservation  Measures 

The  Comnussion, 

Concerned  to  ensure  the  regulation  of 
directed  fishing  for  Dissostichus  spp.  in 
all  statistical  areas  and  subareas  in  the 
Convention  Area,  and 

Noting  that  Conservation  Measures  in 
respect  of  the  regulation  of  Dissostichus 
spp.  have  been  agreed  for  all  areas 
except  Subarea  48.5  and  Divisions 
58.4.1  and  58.4.2, 


hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Article  IX  of  the  Convention: 

Directed  fishing  for  Dissostichus  spp. 
in  Subarea  48.5  and  Divisions  58.4.1 
and  58.4.2  is  prohibited  from  the  close 
of  the  1997  Commission  meeting  until 
the  close  of  the  1998  Commission 
meeting. 

Consenration  Measure  IZl/XVI'-^ 

Monthly  Fine-Scale  Biological  Data 
Reporting  System  for  Trawl  and 
Longline  Fisheries 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/\,  where  appropriate. 

This  Conservation  Measure  is  invoked 
by  the  Conservation  Measures  to  which 
it  is  attached. 

1.  Specification  of  'tai^et  species'  and 
'by-catch  species'  referred  to  in  this 
Conservation  Measure  shall  be  made  in 
the  Conservation  Measure  to  which  it  is 
attached. 

2.  At  the  end  of  each  month  each 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  representative  samples  of 
length  composition  measurements  of  the 
target  species  and  by-catch  species  frx)m 
the  fishery  (Form  B2,  latest  version).  It 
shall  transmit  those  data  in  the  specified 
form  to  the  Executive  Secretary  not  later 
than  the  end  of  the  following  month. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  length  measurements  of  fish  should 
be  of  total  length  to  the  nearest 
centimeter  below; 

(ii)  a  representative  sample  of  length 
composition  should  be  taken  from  each 
single  fine-scale  grid  rectangle  (0.5° 
latitude  by  1°  longitude)  in  which 
fishing  occurs.  In  the  event  that  the 
vessel  moves  from  one  fine-scale  grid 
rectangle  to  another  during  the  course  of 
a  month,  then  a  separate  length 
composition  should  be  submitted  for 
each  fine-scale  grid  rectangle. 

4.  Should  a  Contracting  Party  fail  to 
transmit  the  fine-scale  length 
composition  data  to  the  Executive 
Secretary  in  the  appropriate  form  by  the 
deadline  specified  in  partlgraph  2,  the 
Executive  Secretary  shall  issue  a 
reminder  to  the  Contracting  Party.  If  at 
the  end  of  a  further  two  months  those 
data  have  still  not  been  provided,  the 
Executive  Secretary  shall  notify  all 
Contracting  Parties  of  the  closure  of  the 
fishery  to  vessels  o.f  the  Contracting 
Party  which  has  failed  to  supply  the 
data  as  required. 


■  Except  for  waters  adjacent  to  the  Prince  Edward 
Islands. 

'  Except  for  waters  adjacent  to  Kerguelen  and 
Crozet  islands. 


'  Except  for  waters  adjacent  to  Kerguelen  and 
Crotet  islands. 

'  Except  for  waters  adjacent  to  the  Prince  Edward 
Islands. 
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Mmmot*  122/XVr-2 

Monthly  Fine-Scale  Catch  and  Effort 
Data  Reporting  System  for  Trawl  and 
Longline  Fisheries 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V.  where  appropriate. 

This  Conservation  Measure  is  invoked 
by  the  Conservation  Measures  to  which 
it  is  attached. 

1.  Specification  of  target  species'  and 
'by-catch  species'  referred  to  in  this 
Conservation  Measure  shall  be  made  in 
the  Conservation  Measure  to  which  it  is 
attached. 

2.  At  the  end  of  each  month  each 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  the  data  required  to 
complete  the  CCAMLR  fine-scale  catch 
and  effort  data  form  (trawl  fisheries 
Form  Cl,  latest  version  or  longline 
fisheries  Form  C2.  latest  version).  It 
shall  transmit  those  data  in  the  specified 
format  to  the  Executive  Secretary  not 
later  than  the  end  of  the  following 
month. 

3.  The  catch  of  all  target  and  by-catch 
species  must  be  reported  by  species. 

4.  The  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  rei>orted. 

5.  Should  a  Contracting  Party  foil  to 
transmit  the  fine-scale  catch  and  effort 
data  to  the  Executive  Secretary  in  the 
appropriate  form  by  the  deadline 
specified  in  paragraph  2.  the  Executive 
Secretary  shall  issue  a  reminder  to  the 
Contracting  Party.  If  at  the  end  of  a 
further  two  months  those  data  have  still 
not  been  provided,  the  Executive 
Secretary  shall  notify  all  Contracting 
Parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Party  which 
has  failed  to  supply  the  data  as  required. 

Conaenration  Measure  123/XVI 

Limitation  of  the  Total  Catch  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1997/98  Season 

The  Conunission  adopted  this 
Conservation  Measure  in  accordance 
with  Conservation  Measure  7/v: 

1.  The  total  catch  of 
Champsocephalus  gunnari  in  the  1997/ 
98  season  shall  be  limited  to  4.520  tons 
in  Statistical  Subarea  48.3. 

2.  The  fishery  for  Champsocephalus 
guimari  in  Statistical  Subarea  48.3  shall 
close  if  the  by-catch  of  any  of  the 
species  listed  in  Conservation  Measure  . 
95/xiv  reaches  its  by-catch  limit  or  if  the 
total  catch  of  Champsocephalus  gunnari 


*  Except  for  waters  adjacent  to  the  Kerguelen  and 
Crozat  Islands. 

>  Excvpi  for  waters  adjacent  to  the  Prince  Edward 
Islands. 


reaches  4,520  tons,  whichever  comes 
first. 

3.  If.  in  the  course  of  the  directed 
fishery  for  Qiampsocephalus  gunnari, 
the  by-catch  in  any  one  haul  of  any  of 
the  species  named  in  Conservation 
Measure  95/XIV 

e  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

e  is  equal  to  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  location  at  least  5  n  miles 
distant.  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  by-catch  of 
species  named  in  Conservation  Meastire 
95/XV  exceeded  5%  for  a  period  of  at 
least  five  days.  The  location  where  the 
by-catch  exceeded  5%  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

4.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%,  for  a  period  of  at  least  five  days. 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

6.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  closed  from  1  April  1998  until  the 
end  of  the  Commission  meeting  in  1998. 

7.  Each  vessel  participating  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Subarea  48.3  in  the  1997/98 
season  shall  have  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

8.  For  the  purpose  of  implementing 
paragraphs  1  and  2  of  this  Conservation 
Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 


Conservation  Measure  51/XiI  shall 
apply  in  the  1997/98  season;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Efl'ort  Data  Reporting  System  set  out  in 
Conservation  Measure  117B/XV  shall 
apply  for  Champsocephalus  gunnari. 
Data  shall  be  reported  on  a  haul-by-haul 
basis. 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
117A/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 


(This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the 
Commission.  The  specified  period  is 
adopted  in  accordance  with  the 
reporting  period  specified  in 
Conservation  Measure  51/Xn, 
pending  the  adoption  of  a  more 
appropriate  period  by  the 
Commission.) 

Conaenration  Measure  124/XVI 

Limits  on  the  Fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
for  the  1997/98  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  The  total  catch  of  Dissostichiis 
eleginoides  in  Statistical  Subarea  48.3  in 
the  1997/98  season  shall  be  limited  to 
3300  tons. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3.  the  1997/98  fishing  season 
is  defined  as  the  period  fi'om  1  April  to 
31  August  1998,  or  until  the  catch  limit 
is  reached,  whichever  is  the  sooner. 

3.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.3  in  the  1997/98 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XiI  shall 
apply  in  the  1997/98  season, 
commencing  on  1  April  1998;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  117B/XVI  shall 
apply  in  the  1997/98  season, 
commencing  on  1  April  1998.  Data  shall 
be  submitted  on  a  haul-by-haul  basis. 
For  the  purpose  of  Conservation 
Measure  117B/XVI  the  target  species  is 
Dissostichus  eleginoides  and  'by-catch 


species'  are  defined  as  any  species  other 
than  Dissostichus  eleginoides. 

5.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
117A/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  System  of 
International  Scientific  Observation. 

6.  EHrected  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3  shall  be  prohibited. 

Conservation  Measure  125/XVI 

Precautionary  Catch  Limit  for  Electrona 
carlsbergf  in  Statistical  Subarea  48.3  for 
the  1997/98  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  For  the  purposes  of  this 
Conservation  Measure  the  fishing 
season  for  Electrona  carlsbergi  is 
defined  as  the  period  from  8  November 
1997  to  the  end  of  the  Commission 
meeting  in  1998. 

2.  The  total  catch  of  Electrona 
carlsbeigi  in  the  1997/98  season  shall  be 
limited  to  109,000  tons  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1997/98 
season  shall  be  limited  to  14,500  tons  in 
the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52*'30'S.  40"'W; 
52''30'S,  44''W;  54»30'S,  40''W  and 
54*30'S,  44"W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tons  in  the  1997/98 
season,  a  survey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  1998  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment.  — 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/xiv  reaches  its  by-catch  limit  or  if  the 
total  catch  of  Electrona  carlsbergi 
reaches  109,000  tons,  whichever  comes 
first. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 


reaches  14,500  tons,  whichever  comes 
first. 

7.  If,  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi,  the  by- 
catch  in  any  one  haul  of  any  species 
other  than  the  target  species. 

•  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  is  equal  to  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.  The  fishing  vessel  shall 
not  return  to  any  point  within  5  n  miles 
of  the  location  where  the  by-catch  of 
species,  other  than  the  target  species, 
exceeded  5%,  for  a  period  of  at  least  five 
days2.  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  hum  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/x  shall 
apply  in  the  1997/98  season;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  117B/XVI  shall 
also  apply  in  the  1997/98  season.  For 
the  purposes  of  Conservation  Measure 
117B/XVI,  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi. 

(iii)  the  Monthly  Fine-scale  Biological 
Data  Reporting  System  set  out  in 
Conservation  Measure  A/XVI  shall  also 
apply  in  the  1997/98  season.  For  the 
purposes  of  Conservation  Measure 
117A/XVI,  the  target  species  is 
Electrona  carlsbergi,  and  'by-catch 
species'  are  defined  as  any  cephalopod, 
crustacean  or  fish  species  other  than 
Electrona  carlsbergi.  For  the  purposes  of 
paragraph  8(ii)  of  Conservation  Measure 
117A/xVI  a  representative  sample  shall 
be  a  minimum  of  500  fish. 

(This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the 
Commission.  The  specified  period  is 
adopted  in  accordance  with  the 
reporting  period  specified  in 
Conservation  Measure  51/XII, 
pending  the  adoption  of  a  more 
appropriate  period  by  the 
Commission.] 


Conservation  Measure  126/XVI 

Limits  on  the  Crab  Fishery  in  Statistical 
Subarea  48.3  in  the  1997/98  Season 

The  following  Conservation  Measure 
is  adopted  in  accordance  with 
Conservation  Measure  7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapods,  Suborder 
Reptantia). 

2.  In  Statistical  Subarea  48.3,  the  crab 
fishing  season  is  defined  as  the  period 
firom  8  November  1997  to  end  of  the 
Commission  meeting  in  1998,  or  until 
the  catch  limit  is  reached,  whichever  is 
sooner. 

3.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

4.  The  total  catch  of  crab  from 
Statistical  Subarea  48.3  shall  be  limited 
to  1,600  tons  during  the  1997/98  crab 
fishing  season. 

5.  Each  vessel  participating  in  the 
crab  fishery  in  Subarea  48.3  in  the  1997/ 
98  season  shall  have  a  scientific 
observer,  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

6.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 

7.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
31  August  1998  for  crabs  caught  prior  to 
31  July  1998: 

(i)  the  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
weight)  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5°  latitude  by  1.0° 
longitude)  for  each  10-day  period; 

(ii)  the  species,  size,  and  sex  of  a 
representative  subsample  of  crab 
sampled  according  to  the  procedure  set 
out  in  Annex  126/ A  (between  35  and  50 
crabs  shall  be  sampled  every  day  from 
the  line  hauled  just  prior  to  noon)  and 
by-catch  caught  in  traps;  and 

(iii)  other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  126/ A. 

8.  For  the  purposes  of  implementing 
this  Conservation  Measure,  the  Ten-day 
Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61/XII 
shall  apply. 
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g.  Data  on  catches  taken  between  31 
July  1998  and  31  August  1996  shall  be 
reported  to  CCAMLR  by  30  September 
1998  so  that  the  data  will  be  available 
to  the  Working  Group  on  Fish  Stock 
Assessment. 

10.  Crab  fishing  gear  shall  be  limited 
to  the  use  of  crab  pots  (traps).  The  use 
of  all  other  methods  of  catching  crabs 
(e.g..  bottom  trawls)  shall  be  prohibited. 

11.  The  crab  fishery  shall  be  limited 
to  sexually  mature  male  crabs — all 
fiamale  and  undersized  male  crabs 
caught  shairbe  released  unharmed.  In 
the  case  of  Paralomis  spinosissima  and 
P.  formosa.  males  with  a  minimum 
carapace  width  of  102  mm  and  90  mm. 
respectively,  may  be  retained  in  the 
catch. 

12.  Crab  processed  at  sea  shall  be 
frozen  as  crab  sections  (minimiun  size 
of  crabs  can  be  determined  using  crab 
sections). 

Annex  126/A 

Data  Requirements  oa  the  Crab  Fishery 
in  SUtistical  Subarea  48.3 

Catch  and  Effort  Data 
Cruise  Descriptions 

cruise  code,  vessel  code,  permit 
number,  year. 

Pot  Descriptions 

diagrams  and  other  information, 
including  pot  shape,  dimensions,  mesh 
size,  funnel  position,  aperture  and 
orientation,  number  of  chambers, 
presence  of  an  escape  port. 

Effort  Descriptions 

date.  time,  latitude  and  longitude  of 
the  start  of  the  set.  compass  bearing  of 
the  set,  total  number  of  pots  set.  spacing 
of  pots  on  the  line,  number  of  pots  lost, 
depth,  soak  time,  bait  type. 

Catch  Descriptions 

retained  catch  in  numbers  and  weight, 
by-catch  of  all  species  (see  Table  1). 
incremental  record  number  for  linking 
with  sample  information. 

Table  I;  Data  requirements  for  by- 
catch  species  in  the  crab'fishery  in 
Statistical  Subarea  48.3. 
Species 

Data  Requirements 
Dissostichus  eleginoides 
Numbers  and  estimated  total  weight 
Notothenia  rossii 

Numbers  and  estimated  total  weight 
Other  Species 
Estimated  total  weight 

Bioloffcal  Data 

For  these  data,  crabs  are  to  be 
sampled  from  the  line  hauled  just  prior 
to  noon,  by  collecting  the  entire 
contents  of  a  number  of  pots  spaced  at 


intervals  along  the  line  so  that  between 
35  and  50  specimens  are  represented  in 
the  subsample. 

Cruise  Descriptions 

cruise  code,  vessel  code,  permit 
number. 

Sample  Descriptions 

date,  position  at  start  of  the  set, 
compass  bearing  of  the  set,  line  number. 

Data 

species,  sex.  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  number 
from  which  the  crab  comes. 

Conaerration  Measure  127/XVI 

Prohibition  of  Directed  Fishery  on 
Gobionotothen  gibberifrons, 
Chaenocephalus  aceratus. 
Pseudochaenichthys  georgianus, 
Lepidonotothen  squamifrons  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  for  the  1997/98  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

Directed  fishing  on  Gobionotothen 
gibberifrons.  Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus. 
Lepidonotothen  squamifrY>ns  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  is  prohibited  in  the  1997/ 
98  season,  defined  as  the  period  frxun  8 
November  1997  to  the  end  of  the 
Commission  meeting  in  1998. 

Conaerration  Measure  128/XVI 

Catch  Limit  on  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
48.4  for  the  1997/98  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4  in 
the  1997/98  season  shall  be  limited  to 
28  tons. 

2.  Taking  of  Dissostichus  mawsoni, 
other  than  for  scientific  research 
purposes,  is  prohibited. 

3.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4.  the  1997/98  fishing  season 
is  defined  as  the  period  from  1  April  to 
31  August  1998.  or  until  the  catch  limit 
for  EMssostichus  eleginoides  in  Subarea 
48.4  is  reached,  or  until  the  catch  limit 
for  Dissostichus  eleginoides  in  Subarea 
48.3.  as  specified  in  Conservation 
Measure  E/xvi  is  reached,  whichever  is 
sooner. 

4.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.4  in  the  1997/98 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 


accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  Mrithin  the  fishing  pmiod. 

5.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XiI  shall 
apply  in  the  1997/98  season, 
commencing  on  1  April  1998;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  117B/XVI  shall 
apply  in  the  1997/98  season, 
commencing  on  1  April  1998,  Data  shall 
be  reported  on  a  haul-by-haul  basis.  For 
the  purposes  of  Conservation  Measure 
117B/XVI.  the  target  species  is 
Dissostichus  eleginoides.  and  'by-catch 
species'  are  defined  as  any  sp>ecies  other 
than  Dissostichus  eleginoides. 

6.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
117A/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

7.  Directed  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4  shall  be  prohibited. 

Cottsenration  Measure  129/XVI 

Prohibition  of  Directed  Fishing  for 
Lepidonotothen  squamifrons  in 
Statistical  Division  58.4.4  (Ob  and  Lena 
Banks) 

Directed  fishing  for  Lepidonotothen 
squamifrons,  other  than  tor  scientific 
research  purposes,  is  prohibited  in 
Statistical  Division  58.4.4  bom  8 
November  1997  until  at  least  such  time 
that  a  survey  of  stock  biomass  is  carried 
out,  its  results  reported  to  and  analyzed 
by  the  Working  Group  on  Fish  Stodi 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  ^sed  on  the  advice  of  the 
Scientific  Committee. 

Conaervation  Measure  130/XVI  ■•  2. 3 

Fishery  for  Champsocephalus  gunnari 
in  Statistical  Division  58.5.2  in  the 
1997/98  Fishing  Season 

1.  The  total  catch  for 
Champsocephalus  gunnari  on  the  Heard 
Island  plateau  shall  be  limited  to  900 
tons  in  the  1997/98  fishing  season. 


■  Thi*  provision  it  adopted  pending  the  adoption 
of  a  mora  appmpriate  deflnition  of  a  fishing 
ktcation  by  the  CommiMion. 

>The  specifled  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  51/XII.  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

>  As  daacrlbad  in  Resolution  12/XVL 
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2.  Fishing  shall  cease  if  the  by-catch 
of  any  of  the  species  listed  in 
Conservation  Measure  MMM/XVI  (other 
species)  reaches  its  by-catch  limit. 

3.  For  the  purposes  of  this 
Conservation  Measure,  the  Heard  Island 
plateau  is  defined  as  that  portion  of 
Statistical  Division  38.3.2  that  lies 
within  the  area  bounded  by  the 
following  limits: 

(i)  starting  at  the  point  where  the 
72°15'E  meridian  intersects  the 
Australia-France  Maritime  Delimitation 
Agreement  Boundary  southwards  to  the 
point  53°25'S:72°15'E; 

(ii)  then  eastwards  along  the  parallel 
of53"'25'Sto74''00'E; 

(iii)  then  to  the  point  52"'40'S:76»00'E; 

(iv)  then  northwards  along  the 
meridian  76"'00'E  to  52''00'S: 

(v)  then  to  the  point  51''00'S:74''30'E: 
and 

(vi)  then  westwards  along  the  parallel 
of  51°00'S  to  connect  with  the  starting 
point. 

A  chart  illustrating  the  above 
definition  is  appended  to  this 
Conservation  Measure. 

4.  For  the  purposes  of  this  fishery  on 
C.  gunnari,  the  1997/98  fishing  season  is 
defined  as  the  period  from  8  November 
1997  to  the  end  of  the  Commission 
meeting  in  1998. 

5.  The  catch  limit  may  only  be  taken 
by  trawling. 

6.  Where  any  haul  contains  more  than 
100kg  of  C.  gunnari,  and  more  than  10% 
of  the  C.  gunnari  by  number  are  smaller 
than  240mm  total  length,  the  fishing 
vessel  shall  move  to  another  fishing 
location  at  least  5  n  miles  distantl.  The 
fishing  vessel  shall  not  return  to  any 
point  within  5  n  miles  of  the  location 
where  the  catch  of  small  C.  gunnari 
exceeded  10%  for  a  period  of  at  least 
five  days2.  The  location  where  the  catch 
of  small  C.  gunnari  exceeded  10%  is 
defined  as  the  path  followed  by  the 
fishing  vessel  from  the  point  at  which 
the  fishing  gear  was  first  deployed  from 
the  fishing  vessel  to  the  point  at  which 
the  fishing  gear  was  retrieved  by  the 
fishing  vessel. 

7.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  one  scientific 
observer,  and  include,  if  available,  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities. 

8.  Each  vessel  operating  in  the  C.  * 
gunnari  fishery  in  Statistical  Division 
58.5.2  shall  have  a  VMS3  at  all  times. 

9.  A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  for  the  purposes  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10.  day  11  to  day  20 


and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  at  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
from  each  of  its  vessels  its  total  catch 
and  total  days  and  hours  fished  for  that 
period  and  shall,  by  cable,  telex, 
facsimile  or  electronic  transmission, 
transmit  tlTb  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  no  later 
than  the  end  of  the  next  reporting 
period; 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  C.  gunnari  and  of  all 
by-catch  species  must  be  reported; 

(v)  such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
thfe  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 

(vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

10.  A  fine-scale  effort  and  biological 
data  reporting  system  shall  be 
implemented: 

(i)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl , 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  the  catch  of  C.  gunnari  and  all  by- 
catch  species  must  be  reported; 

(iii)  tne  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  the  scientific  observers(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  C.  gunnari  and  by-catch 
species: 

(a)  length  measurements  shall  be  to 
the  nearest  centimeter  below;  and 

(b)  representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 


(v)  the  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port. 

11.  If,  in  the  course  of  the  directed 
fishery  for  C.  gunnari.  the  by -catch  in 
any  one  haul  of  any  one  of  the  species 
Notothenia  rossii,  Lepidonotothen 
squamifrons,  Channichthys  rhinoceratus 
or  Bathyraja  spp.  either, 

•  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or, 

•  is  equal  to,  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.  The  fishing  vessel  shall 
not  return  to  any  point  within  5  n  miles 
of  the  location  where  the  by-catch 
exceeded  5%  for  a  period  of  at  least  five 
days.  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Conservation  Measure  131/XVI 

Precautionary  Catch  Limits  on  the 
Fishery  for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  for  the  1997/ 
98  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
in  the  1997/98  season  shall  be  limited 
to  3700  tons. 

2.  For  the  purposes  of  this 
Conservation  Measure  the  1997/98 
season  isdefined  as  the  period  from  8 
November  199Z,until  the  close  of  the 
Commission  meeting  in  1998. 

3.  Fishing  shall  cease  if  the  by-catch 
of  any  of  the  species  listed  in 
Conservation  Measure  127/XVI 
(measure  for  other  species)  reaches  its 
by-catch  limit. 

4.  The  catch  limit  may  only  be  taken 
by  trawling. 

5.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Division  58.5.2  shall  have  at 
least  one  scientific  observer  and,  if 
available,  one  appointed  in  accordance 
with  the  CCAMLR  Scheme  of 
International  Scientific  Observation  on 
board  throughout  all  fishing  activities. 

6.  Each  vessel  operating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Division  58.5.2  shall  have  a 
VMSl  at  all  times. 

7.  A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  for  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods: 
day  1  to  day  10.  day  11  to  day  20.  day 
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21  to  the  last  day  of  the  month.  These 
reporting  periods  are  hereinafter 
referred  to  as  p>eriods  A.  B  and  C; 
(ii)  at  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
from  each  of  its  vessels  its  total  catch 
and  total  days  and  hours  fished  for  the 
period  and  shall,  by  electronic 
transmission,  cable,  telex  or  facsimile, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later 
than  the  end  of  the  next  reporting 
period; 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  Dissostichus 
eleginoides  and  by-catch  species  must 
be  reported; 

(v)  such  reports  will  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 

(vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

8.  A  fine-scale  effort  and  biological 
data  reporting  system  shall  be 
implemented: 

(i)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl. 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  the  catch  of  Dissostichus 
eleginoides  and  all  by-catch  species 
must  be  reported; 

(iii)  the  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Dissostichus  eleginoides  and 
by-catch  species: 

(a)  lengtn  measurements  shall  be  to 
the  nearest  centimeter  below;  and 

(b)  representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 


1*  longitude)  fished  in  each  calendar 
month. 

The  above  data  shall  be  submitted  to 
the  CCAMLR  Secretariat  not  later  than 
one  month  after  the  vessel  returns  to 
port. 

9.  If  in  the  course  of  a  directed  fishery 
for  Dissostichus  eleginoides,  the  by- 
catch  in  any  one  haul  of  the  species 
Lepidonotothen  squamifrons,^ 
Notothenia  rossii,  Channichthys 
rhinoceratus  or  Bathyraja  spp.  either, 

(i)  is  greater  than  100  kgs  and  exceeds 
5%  of  the  total  catch  of  fish  species  by 
weight,  or, 

(ii)  is  equal  to,  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.  The  fishing  vessel  shall 
not  return  to  any  point  within  5  n  miles 
of  the  location  where  the  by-catch 
exceeded  5%  for  a  period  of  at  least  five 
days.  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the   , 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

10.  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  jellymeat 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

(As  described  in  Resolution  12/XVI.  this 
provision  is  adopted  pending  the 
adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the 
Commission.  The  specified  period  is 
adopted  in  accordance  with  the 
reporting  period  specified  in 
Conservation  Measure  Sl/XII. 
pending  the  adoption  of  a  more 
appropriate  period  by  the 
Commission.) 

Conservation  Measure  132/XVI 

Limitation  of  the  Catch  of 
Lepidonotothen  squamifrons, 
Notothenia  rossii.  Channichthys 
rhinoceratus  and  Bathyraja  spp.  and 
other  Species  in  Statisticai  Division 
58.5.2  in  the  1997/98  Fishing  Season 

1.  There  shall  be  no  directed  fishing 
for  Lepidonotothen  squamifrons, 
Notothenia  rossii.  Channichthys 
rhinoceratus  or  Bathyraja  spp.  in 
Statistical  Division  58.5.2  in  the  1997/ 
98  fishing  season. 

2.  In  directed  fisheries  in  Statistical 
Division  58.5.2  in  the  1997/98  fishing 
season,  the  by-catch  of  Lepidonotothen 
squamifrons  shall  not  exceed  325  tons; 
the  by-catch  of  Channichthys 
rhinoceratus  shall  not  exceed  80  tons; 


and  the  by-catch  of  Bathyraja  spp.  shall 
not  exceed  120  tons. 

3.  The  by-catch  of  any  fish  species  not 
mentioned  in  paragraph  2.  and  for 
which  there  is  no  other  catch  limit  in 
force,  shall  not  exceed  50  tons  in 
Statistical  Division  58.5.2. 

Consenration  Measure  l33/XVI>-2 

General  Measures  for  New  and 
Exploratory  Longline  Fisheries  for 
Dissostichus  spp.  in  the  Convention 
Area  for  the  1997/98  Season 

The  Commission, 

Noting  the  need  for  the  distribution  of 
fishing  effort  and  appropriate  catch 
levels  in  fine-scale  rectangles  in  these 
new  fisheries. 

Adopts  the  following  Conservation 
Measure: 

1.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathymetric 
range  as  possible  to  obtain  the 
information  necessary  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end,  fishing  in  any  fine-scale 
rectangle  shall  cease  when  the  reported 
catch  reaches  100  tons  and  that 
rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
any  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

2.  In  order  to  give  effect  to  paragraph 
1  above: 

(i)  the  precise  geographic  position  of 
the  mid-point  between  the  start  and  end 
of  the  longline  shall  be  determined 
using  appropriate  means; 

(ii)  catch  and  efl^ort  information  for 
each  species  by  fine-scale  rectangle 
shall  k>e  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  51/XII; 
and 

(iii)  the  Secretariat  shall  notify 
Contracting  Parties  participating  in 
these  fisheries  when  the  total  longline 
catch  for  Dissostichus  eleginoides  and 
D.  mawsoni  combined  in  any  fine-scale 
rectangle  exceeds  100  tons. 

3.  The  by-catch  of  any  species  in  the 
new  and  exploratory  fisheries  other  than 
Dissostichus  spp.  in  the  Statistical 
Subareas  and  Divisions  concerned  shall 
be  limited  to  50  tons. 

4.  The  total  number  and  weight  of 
Dissostichus  eleginoides  and  D. 
mawsoni  discarded,  including  those 


■  Except  for  waters  adjacent  to  Kergueien  and 
Crozet  and  Prince  Edward  Islands. 

'  A  Tine-scale  rectangle  is  defined  as  an  area  of 
0.5*  latitude  by  1*  longitude  with  respect  to  the 
northwest  comer  of  the  Statistical  Subarea  or 
Division.  The  identificalion  of  each  rectangle  is  by 
the  latitude  of  its  northernmost  boundary  and  the 
longitude  of  the  boundary  closest  to  0*. 


with  the  "jellymeat"  condition,  shall  be 
reported. 

5.  Each  vessel  participating  in  the 
new  and  e)qploratory  fisheries  for 
Dissostidius  spp.  during  the  1997/98 
season  shall  have  on  board  at  least  one 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
throughout  all  fishing  activities  within 
the  filing  season. 

6.  The  data  collection  plan  (Annex 
133/A  to  Conservation  Measures  in 
FoToe)  shall  be  implemented.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  31  August  1998  shall  be 
reported  to  CCAMLR  by  30  September 
1998  so  that  the  data  vtrill  be  available 
to  the  1998  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery. 

Annex  133/A 

Data  Collection  Plan  for  New  and 
Exploratory  Longline  Fisheries 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  five-day  catch  and  effort 
reporting  system  (Conservation  Measure 
51/XII)  and  monthly  fine-scale  efibrt 
and  biological  data  reporting  system 
(Conservation  Measures  A/XVI  and  b/ 
xvi)  will  be  followed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  fin 
fisheries  will  be  collected.  These 
include: 

(i)  haul-by-haul  catch  and  catch  per 
effort  by  species; 

(ii)  haul-by-haul  length  firequency  of 
common  species; 

(iii)  sex  and  gonad  state  of  common 
species; 

(iv)  diet  and  stomach  fullness; 

(v)  scales  and/or  otoliths  for  age 
determination; 

(vi)  by-catch  of  fish  and  other 
organisms:  and 

(vii)  observation  on  occurrence  and 
incidental  mortality  of  seabirds  and 
mammab  in  relation  to  fishing 
operations. 

3.  Data  specific  to  longline  fisheries 
will  be  collected.  These  include: 

(i)  number  of  fish  lost  at  surface; 
(ii)  number  of  hooks  set; 
(iii)  bait  type; 
(iv)  baiting  success  (%); 
(v)  hook  type; 

(vi)  setting,  soak,  and  hauling  times; 
(vii)  sea  depth  at  each  end  of  line  on 
hauling;  and 
(viii)  bottom  type. 


ConservatioB  Measurt  134/XVI 

New  Fishery  for  Dissostichus 
eleffnoides  and  D.  mawsoni  in 
Statistical  Subarea  48.1  in  the  1997/98 
Season 

The  Commission, 

Welcoming  the  notification  of  Chile  of 
its  intention  to  conduct  a  new  fishery  in 
Statistical  Subarea  48.1  for  Dissostichus 
eleginoides  and  D.  mawsoni  in  the 
1997/98  season. 

Adopts  the  following  Conswvation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
48.1  shall  be  limited  to  the  new  fishery 
by  Chile.  The  fishery  shall  be  conducted 
by  Chilean  flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  for 
Subarea  48.1  shall  be  limited  to  1  863 
tons  of  Dissostichus  spp.  north  of  65''S 
and  94  tons  of  Dissostichus  spp.  south 
of  65'S.  In  the  event  that  these  limits  are 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purpose  of  this  new  fishery, 
the  fishing  season  is  defined  as  the 
period  from  1  April  until  31  August 
19981. 

4.The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  vtrith  Conservation  Measures 
29/XVI  and  I/XVI. 

5.  Each  vessel  participating  in  the 
new  fishery  will  be  required  to  operate 
VMS2  at  all  times. 
However,  a  first  prospective  cruise  will 

be  carried  out  between  15  February 

until  31  March  1998,  as  described  in 

Resolution  12/XVI. 

Conservation  Measure  135^ VI 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  48.2  in  the  1997/98 
Season 

The  Commission, 

Welcoming  the  notification  of  Chile  of 
its  intention  to  conduct  a  new  fishery  in 
Statistical  Subarea  48.2  for  Dissostichus 
eleginoides  and  D.  mawsoni  in  the 
1997/98  season, 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
48.2  shall  be  limited  to  the  new  fishery 
by  Chile.  The  fishery  shall  be  conducted 
by  Chilean  flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  for 
Subarea  48.2  shall  be  limited  to  429  tons 
of  Dissostichus  supp.  north  of  60°$  and 
972  tons  of  Dissostichus  spp.  south  of 
eo^S.  In  the  event  that  these  limits  are 
reached,  the  fishery  shall  be  closed. 


3.  For  the  purpose  of  this  new  fishery, 
the  fishing  season  is  defined  as  the 
period  from  1  April  until  31  August 
1998. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  I/XVI. 

5.  Each  vessel  participating  in  the 
new  fishery  will  be  required  to  operate 
VMS2  at  all  times. 

However,  a  first  prospective  cruise  will 
be  carried  out  between  IS  February 
until  31  March  1998,  as  described  in 
Resolution  12/XVI. 

Conservation  Measure  136^  VI 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  48.6  in  the  1997/98 
Season 

The  Commission, 

Welcoming  the  notification  of  Norway 
and  South  Africa  of  its  intention  to 
conduct  new  fishery  in  Statistical 
Subarea  48.6  for  Dissostichus 
eleginoides  and  D.  mawsoni  in  the 
1997/98  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
48.6  shall  be  limited  to  the  new  fisheries 
by  Norway  and  South  Africa.  The 
fisheries  shall  be  conducted  by 
Norwegian  and  South  African  flagged 
vessels  using  longlining  onlv. 

2.  The  precautionary  catch  for 
Subarea  48.6  shall  be  limited  to  888  tons 
of  Dissostichus  spp.  north  of  65°S  and 
648  tons  of  Dissostichus  spp.  south  of 
65°$.  In  the  event  that  these  limits  are 
reached,  the  fisheries  shall  be  closed. 

3.  For  the  purpose  of  these  new 
fisheries,  the  fishing  season  to  the  north 
of  60''S  is  defined  as  the  period  from  1 
March  until  31  August  1998.  The  fishing 
season  south  of  60''S  is  defined  as  the 
period  from  15  February  until  15 
October  1998. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  I/XVI. 

5.  Each  vessel  participating  in  the 
new  fisheries  will  be  required  to  operate 
VMSl  at  all  times. 

As  described  in  Resolution  12/XVI 

Conservation  Measure  137/XVI 

New  Longline  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Division  58.4.3  in  the  1997/98 
Season 

The  Commission, 

Welcoming  the  notification  of  South 
Africa  of  its  intention  to  conduct  a  new 
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longline  fishery  in  Statistical  Division 
58.4.3  for  Dissostichus  eleginoides  and 
D.  mawsoni  in  the  1997/98  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Division 
58.4.3  shall  be  limited  to  the  new 
fishery  by  South  Africa.  The  fishery 
shall  be  conducted  by  South  African 
flagged  vessels  using  longlining  only. 

2.  The  precautionary  catch  for 
Division  58.4  3  shall  be  limited  to  1  782 
tons  of  Dissostichus  spp.  north  of  60*S. 
to  be  taken  by  longline.  In  the  event  that 
this  limit  is  reached,  the  longline  fishery 
shall  be  closed,  served 

3.  For  the  purpose  of  this  new 
longline  fishery,  the  fishing  season  is 
defined  as  the  period  from  1  April  until 
31  August  1998. 

4.  The  directed  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVl  and  I/XVI. 

5.  Each  vessel  participating  in  the 
new  longline  fishery  will  be  required  to 
operate  VMSl  at  all  times. 
I  As  described  in  Resolution  12/XVll 
ConserTation  Measure  138/XVI 

New  Fisheries  for  Dissostichus 
eleginoides  in  Statistical  Division  58.4.4 
in  the  1997/98  Season 

The  Commission. 

Welcoming  the  notification  of  South 
Africa  and  tAraine  of  its  intention  to 
conduct  new  fisheries  in  Statistical 
Division  58.4.4  for  Dissostichus 
eleginoides  in  the  1997/98  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Division  58. 4. 4  shall  be 
limited  to  the  new  fisheries  by  South 
Africa  and  Ukraine.  The  fisheries  shall 
be  conducted  by  South  African  and 
Ukrainian  flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  for 
Division  58.4.4  shall  be  limited  to  580 
tons  of  Dissostichus  spp.  north  of  60"S. 
to  be  taken  by  longline.  In  the  event  that 
this  limit  is  reachod.  the  fisheries  shall 
be  closed. 

3.  For  the  purpose  of  these  new 
fisheries,  the  fishing  season  is  defined 
as  the  period  from  1  April  until  31 
August  1998. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVl  and  I/XVI. 
lExoept  for  waters  adjacent  to  the  Prince 

Edward  Islands) 


Conservation  Measure  139/XVI 

.Veiv  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  88.2  in  the  1997/98 
Season 

The  Commission. 

Welcoming  the  notification  of  New 
Zealand  of  its  intention  to  conduct  a 
new  fishery  in  Statistical  Subarea  88.2 
for  Dissostichus  eleginoides  and  D. 
mawsoni  in  the  1997/98  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
88.2  shall  be  limited  to  the  new  fishery 
by  New  Zealand.  The  fishery  shall  be 
conducted  by  New  Zealand  flagged 
vessels  using  longlining  only. 

2.  The  precautionary  eaten  for 
Subarea  88.2  shall  be  limited  to  25  tons 
of  Dissostichus  spp.  north  of  65"S  and 
38  tons  of  Dissostichus  spp.  south  of 
65'S.  In  the  event  that  these  limits  are 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purpose  of  this  new  fishery, 
the  fishing  season  is  defined  as  the 
period  from  15  February  until  31  August 

1998. 

4.  The  directed  fishery  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVl  and  I/XVl. 

5.  Each  vessel  participating  in  the 
new  fishery  will  be  required  to  operate 
VMSl  at  all  times. 
As  described  in  Resolution  12/XVI 

Conservation  Measure  140/XVI 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  88.3  in  the  1997/98 
Season 

The  Commission, 

Welcoming  the  notification  of  Chile  of 
its  intention  to  conduct  a  new  fishery  in 
Statistical  Subarea  88.3  for  Dissostichus 
eleginoides  and  D.  mawsoni  in  the 
1997/98  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
88.3  shall  be  limited  to  the  new  fishery 
by  Chile.  The  fishery  shall  be  conducted 
by  Chilean  flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  for 
Subarea  88.3  shall  be  limited  to  455  tons 
of  Dissostichus  spp.  south  of  65''S.  In 
the  event  that  this  limit  is  reached,  the 
fishery  shall  be  closed. 

3.  For  the  purpose  of  this  new  fishery, 
the  fishing  season  is  defined  as  the 
period  frt»n  15  February  until  31 
October  19981. 


4.  The  directed  fishery  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  I/XVI. 

5.  Each  vessel  participating  in  the 
new  fishery  will  be  required  to  operate 
VMS2  at  all  times. 

(A  first  prospective  cruise  will  be 
carried  out  between  15  February  until 
31  March  1998.  as  described  in 
Resolution  12/XVI.] 

Conservation  Measure  141/XVI  *•* 

Exploratory  Fisheries  for  Dissostichus 
eleginoides  in  Statistical  Subarea  58.6 
in  the  1997/98  Season 

The  Commission  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measure  65/XII: 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Subarea  58.6  shall  be 
limited  to  the  exploratory  fisheries  by 
Russia,  South  Africa  and  Ukraine.  The 
fisheries  shall  be  conducted  by  no  more 
than  two  flagged  vessels  of  each  of  these 
Contracting  Parties  using  longlining 
only. 

2.  The  precautionary  catch  limit  for 
these  exploratory  fisheries  in  Statistical 
Subarea  58.6  shall  be  limited  to  658  tons 
of  Dissostichus  eleginoides.  In  the  event 
that  the  catch  by  these  vessels  reaches 
the  catch  limit,  the  fisheries  shall  be 
closed. 

3.  For  the  purpose  of  these 
exploratory  fisheries,  the  fishing  season 
is  defined  as  the  period  from  1  April 
until  31  August  1998. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  I/XVI. 

Conserration  Measure  142/XVI  * 

Exploratory  Fisheries  for  Dissostichus 
eleginoides  in  Statistical  Subarea  58.7 
in  the  1997/98  Season 

The  Commission  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measure  65/Xn: 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Subarea  58.7  shall  be 
limited  to  the  exploratory  fisheries  by 
Russia,  South  Africa  and  Ukraine.  The 
fisheries  shall  be  conducted  by  one 
flagged  vessel  of  each  of  these 
Contricting  Parties  using  longlining 
only. 

2.  The  precautionary  catch  limit  for 
these  exploratory  fisheries  in  Statistical 
Subarea  58.7  shall  be  limited  to  312  tons 
of  Dissostichus  eleginoides.  In  the  event 
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'  Except  for  water*  adiecent  to  the  Crozet  UUnds. 

»  Except  for  waters  adjacent  to  the  Prince  Edward 
Islands. 

>  Except  for  %«rater»  adiacent  to  the  Prince  Edward 
blands. 


that  the  catch  by  these  vessels  reaches 
the  catch  limit,  the  fisheries  shall  be 
closed. 

3.  For  the  purpose  of  these 
exploratory  fisheries,  the  fishing  season 
is  defined  as  the  p)eriod  from  1  April 
until  31  August  1998. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  yXVI. 

Conservation  Measure  143^CVI 

Exploratory  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  88.1  in  the  1997/98 
Season 

The  Commission  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measure  65/XII: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
88.1  shall  be  limited  to  the  exploratory 
fishery  by  New  Zealand.  The  fishery 
shall  be  conducted  by  New  Zealand 
flagged  vessels  using  longlining  only. 

2.  The  precautionary  catch  for 
Subarea  88.1  shall  be  limited  to  338  tons 
of  Dissostichus  spp.  north  of  es'S  and 
1,172  tons  of  Dissostichus  spp.  south  of 
65*S.  In  the  event  that  these  limits  are 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purpose  of  this  exploratory 
fishery,  the  fishing  season  is  defined  as 
the  period  from  15  February  until  31 
August  1998. 

4.  The  directed  fishery  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Meastires 
29/XVI  and  I/XVI. 

5.  Each  vessel  participating  in  the 
exploratory  fishery  will  be  required  to 
operate  VMSl  at  all  times. 

(As  described  in  Resolution  12/XVI] 

Conservation  Measure  144/XVI 

Exploratory  Fishery  for  Dissostichus 
spp.  taken  by  the  Trawl  Method  in 
Statistical  Division  58.4.3  in  the  1997/98 
Season 

The  Commission,  adopts  the 
following  Conservation  measure  in 
accordance  with  Conservation  Measure 
65/XII: 

1.  Fishing  for  Dissostichus  spp.  by 
trawl  in  Statistical  Division  58.4.3  north 
of  eO'S  shall  be  limited  to  the 
exploratory  fishery  by  Australian 
flagged  vessels  only.  The  total  catch  of 
Dissostichus  spp.  in  the  1997/98  season 
shall  not  exceed  963  tons  taken  by  the 
trawl  method. 

2.  For  the  purposes  of  this 
Conservation  Measure  the  1997/98 
season  is  defined  as  the  period  from  8 
November  1997  and  finishes  at  the  close 
of  the  Commission  meeting  in  1998  or 


when  the  catch  limit  is  reached, 
whichever  is  the  sooner. 

3.  Each  vessel  participating  in  the 
exploratory  fishery  for  Dissostichus  spp. 
in  Statistical  Division  58.4.3  shall  have 
at  least  one  scientific  observer 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Obsmvation  on  board 
throughout  all  fishing  activities  within 
the  Division. 

4.  Each  vessel  operating  in  the 
exploratory  fishery  for  Dissostichus  spp. 
in  Statistical  Division  58.4.3  shall  have 
a  VMSl  at  all  times. 

5.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  five-day  catch  and  effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII: 

(ii)  the  monthly  Fine-Scale  Biological 
Data  as  required  under  Conservation 
Measure  117A/XVI,  shall  be  recorded 
and  reported  in  accordance  with  the 
System  of  International  Scientific 
Observation; 

shall  apply. 

6.  If  in  the  course  of  a  directed  fishery 
for  Dissostichus  spp.,  the  by-catch  in 
any  one  haul  of  the  species 
Lepidonotothen  squamifrons. 
Notothenia  rossii.  Channichthys 
rhinoceratus  or  Bathyraja  spp.  either, 

(i)  is  greater  than  100  kgs  and  exceeds 
5%  of  the  total  catch  of  fish  species  by 
weight;  or, 

(ii)  is  equal  to,  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.  The  fishing  vessel  shall 
not  return  to  any  point  within  5  n  miles 
of  the  location  where  the  by-catch 
exceeded  5%  for  a  period  of  at  least  five 
days.  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

7.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  jellymeat  condition,  shall 
be  reported.  These  fish  will  count 
towards  the  total  allowable  catch. 

8.  The  data  collection  plan  in  Annex 
144/A  will  be  implemented  and  the 
results  reported  to  CCAMLR  not  later 
than  three  months  after  the  closure  of 
the  fishery. 

[As  described  in  Resolution  12/XVI,  this 
provision  is  adopted  pending  the 
adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the 
Commission.  The  specified  period  is 
adopted  in  accordance  with  the 
reporting  period  specified  in 


Conservation  Measure  51/XII, 
pending  the  adoption  of  a  more 
appropriate  period  by  the 
Commission.] 

Annex  144/A 

Research  and  Fishery  Operations  Plan 

During  the  early  stages  of  exploratory 
fishing  on  the  Elan  and  BANZARE 
Banks,  subject  to  the  TACs  set  by 
CCAMLR,  Australian  vessels  will 
conduct  a  trawl  survey  to  assess  the 
biomass  of  commercially  important 
species  on  each  of  the  banks  down  to 
1,500  m  depth.  Exploration  and  surveys 
might  not  occur  on  both  banks  in  the 
same  season,  but  commercial 
exploration  will  not  occur  unless  a 
survey  is  conducted  at  the  same  time. 
The  survey,  once  commenced,  will  be 
completed  in  as  short  a  time  period  as 
possible. 

The  survey  on  each  bank  will 
comprise  40  hauls  at  randomly  chosen 
ptositions.  Because  the  suitability  of  the 
bottom  on  these  banks  for  fishing  is  not 
well  known,  and  even  the  positions  of 
some  parts  of  the  banks  are  not  precisely 
known,  it  is  likely  that  a  high 
proportion  of  the  sites  will  be 
unsuitable  for  trawling.  To  make  the 
survey  as  practicable  as  possible,  the 
ground  shallower  than  1500m  on  each 
bank  has  been  divided  into  just  over  40 
squares,  each  of  15  n  miles  square  for 
Elan  Bank  and  25  n  miles  square  for 
BANZARE  Bank  (Figures  1  and  2). 
Within  each  square,  five  randomly 
chosen  trawling  positions  have  been 
nominated  (Tables  1  and  2),  and  the 
vessel  will  trawl  at  one  of  the  five 
positions  in  each  square.  If  no 
nominated  trawl  position  in  a  square  is 
suitable,  then  that  square  will  be 
abandoned.  More  accurate  charts  of 
these  areas  will  be  available  soon,  and 
it  may  be  necessary  to  alter  the  positions 
of  the  sampling  squares. 

Permit  Conditions  and  Data  Collection 
Plan 

The  vessels  will  comply  with  all 
express  and  implied  conditions  set  by 
CCAMLR.  General  conditions  include 
120  mm  minimum  mesh  size 
(Conservation  Measure  2/III),  and  no  net 
monitor  cables  to  be  used  (Conservation 
Measure  30/X).  The  five-day  catch  and 
effort  reporting  system  and  the  monthly 
effort  and  biological  data  reporting 
required  by  Conservation  Measure  78/   ' 
XIV  will  also  apply  in  Division  58.4.3. 

In  addition  to  conditions  set  by 
CCAMLR,  the  Australian  Fisheries 
Management  Authority  will  require  that 
the  vessels  carry  an  operating  Vessel 
Monitoring  System  which  will  enable 
AFMA  to  know  its  position  at  any  time. 
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An  inspector/ scientific  observer  will 
also  be  aboard  all  vessels  at  all  times  to 
monitor  activities  and  catches  and  to 
collect  biological  data. 

The  following  data  and  material  will 
be  collected  firom  both  the  survey  and 
commercial  fishing  operations,  as 
required  by  the  CCAMLR  Scientific 
Observers  Manual  for  fin  fisheries: 
Haul-by-haul  catch  and  catch  per  effort 

by  species 
Haul-by-haul  length  frequency  of 

common  species 
Sex  and  gonad  state  of  common  species 
Diet  and  stomach  fullness 
Scales  and/or  otoliths  for  age 

determination 
By-catch  of  fish  and  other  organisms 
Observations  on  the  occurrence  of 

seabirds  and  mammals  in  relation  to 

fishing  operations,  and  details  of  any 

incidental  mortality  of  these  animals. 

CoasHrration  Measure  145/XVI 

Exploratory  Fishery  for  Martialia 
hyadesi  in  Statistical  Subarea  48.3  in 
the  1997/98  Season 

The  Commission. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measures  7/v  and  65/XII: 

1.  Fishing  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3  shall  be  limited 
to  the  exploratory  fishery  by  flagged 
vessels  of  the  Republic  of  Korea  and  the 
U.K.  The  catch  shall  be  limited  to  2500 
tons. 

2.  For  the  purposes  of  this  fishery,  the 
fishing  season  is  defined  as  the  period 
between  8  November  1997  and  the  end 
of  the  Commission  meeting  in  1998  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

3.  For  the  purposes  of  implementing 
this  Conservation  Measure: 

(i)  the  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 
Conservation  Measure  61/xii  shall 
apply. 

(ii)  the  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  squid  jig  fisheries 
(Form  C3)  shall  be  reported  from  each 
vessel.  These  data  shall  include 
numbers  of  seabirds  and  marine 
mammals  of  each  species  caught  and 
released  or  killed.  These  data  shall  be 
reported  to  CCAMLR  by  31  August  1998 
for  catches  taken  prior  to  31  July  1998: 
and 

(iii)  data  on  catches  taken  between  31 
July  1998  and  31  August  1998  shall  be 
reported  to  CCAMLR  by  30  September 
1998  so  that  the  data  will  be  available 
to  the  1998  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment. 

4.  Each  vessel  participating  in  the 
fishery  for  Martialia  hyadesi  during  the 


1997/98  season  shall  have  a  scientific 
observer  on  board  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation. 

5.  The  data  collection  plan  (Annex 
145/A)  shall  be  implemented.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  31  August  1998  shall  be 
reported  to  CCAMLR  by  30  September 
1998  so  that  the  data  will  be  available 
to  the  1998  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery. 

Annex  145/A 

Data  collection  Plan  for  Exploratory 
Squid  (M.  hyadesi)  Fisheries  in  Subarea 
48.3 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  data  required  to  complete  the 
Ten-day  Catch  and  Effort  Reporting 
System,  as  specified  by  Conservation 
Measure  Sl/XII:  and  data  required  to 
complete  the  CCAMLR  standard  fine- 
scale  catch  and  effort  data  form  for  a 
squid  jig  fishery  (Form  C3,  version  3). 
This  includes  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  squid 
fisheries  will  be  collected.  These 
include: 

(i)  vessel  and  observer  program  details 
(Form  Si); 
(ii)  catch  information  (Form  S2);  and 
(iii)  biological  data  (Form  S3). 

Resolution  12/XVI 

Automated  Satellite-Linked  Vessel 
Monitoring  Systems  (VMSs) ' 

The  Commission. 

Noting  the  extreme  concern  over  high 
levels  of  illegal,  unregulated  and 
unreported  fishing  for  Dissostichus 
eleginoides  and  other  marine  living 
resoiuces, 

Considers  that: 

1.  Subject  to  paragraphs  2  and  3, 
Members  shall  endeavour,  by  the  end  of 


■  For  this  purpoM.  VMS  means  a  system  where, 
inter  alia: 

(i)  information  collected  shall  include  the  vessel 
identiner.  location,  date  and  time,  which  shall  be 
collected  with  a  required  frequency  to  ensure  that 
the  member  can  effectively  monitor  its  vessel;  and 

(ii)  performance  standards  shall,  at  a  minimum, 
include  a  system  that: 

(a)  is  tamper  proof: 

(b)  is  fully  automatic  and  operational  at  all  times 
regardless  of  environment  conditions: 

|c)  provides  real  time  data:  and 
(d)  provides  latitude  and  longitude  with  a 
position  accuracy  of  500  m  or  better,  with  the 
fornMt  to  be  determined  by  the  Flag  Slate. 


the  Commission  meeting  in  1998.  to 
establish  an  automated  vessel 
monitoring  system  (VMS)  to  monitor  the 
position  of  its  flag  vessels  licensed  or 
permitted  in  accordance  with 
Conservation  Measure  B(SCOI)/XVI  to 
harvest  Dissostichus  species  or  other 
marine  living  resoiut:es  in  the 
Convention  Area  for  which  catch  Umits, 
fishing  seasons  or  area  restrictions  have 
been  set  by  Conservation  Measures 
adopted  by  the  Commission. 

2.  Any  Member  not  in  a  position  to 
establish  a  VMS  by  the  date  specified  in 
paragraph  1  shall  so  inform  the 
CCAMLR  Secretariat  in  advance  of  the 
1998  annual  meeting  and,  if  possible, 
notify  its  intended  alternative  timetable 
for  the  implementation  of  a  VMS. 

3.  The  implementation  of  VMS  on 
vessels  while  participating  in  the  krill 
fishery  is  not  ciurently  necessary. 

4.  Once  its  VMS  is  established,  each 
Member  should  monitor  the  position  of 
its  Flag  vessels  Ucensed  or  permitted  in 
accordance  with  Conservation  Measiue 
B(SCOI)/XVI.  Should  the  VMS  cease  to 
transmit,  the  member  should  take 
immediate  steps  to  ensiue  that  the 
transmission  is  swiftly  restored. 

5.  Members  should  report  to  the 
Secretariat  before  the  start  of  the  annual 
meeting  of  the  Commission  on: 

(i)  any  VMS  in  operation,  including 
its  technical  details;  and 

(ii)  in  accordance  with  paragraph  XI 
of  the  System  of  Inspection,  all  cases 
where  they  have  determined  with  the 
assistance  of  VMS  that  vessels  of  their 
flag  had  fished  in  the  Convention  Area 
in  possible  contravention  of  CCAMLR 
Conservation  Measures. 

Dated:  January  15. 1998. 
Raymond  V.  Anuudo, 
Deputy  Director,  Office  of  Oceans  Affairs. 
(FR  Doc.  9S-2127  Filed  2-2-98;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATE 
TRADE  REPRESENTATIVE 

Identificalion  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974; 
RequMt  for  Public  Conwnent 

AQ8ICV:  Office  of  the  United  States 
Trade  Representative. 
action:  Request  for  written  submissions 
from  the  public.  ^^^ 

summary:  Section  182  of  the  Trade  Act 
of  1974  (Trade  Act)  (19  U.S.C.  2242), 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 


equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  (Section  192  is  commonly 
referred  to  as  the  "Special  301" 
provisions  in  the  Trade  Act.)  In 
addition,  the  USTR  is  required  to 
determine  which  of  these  countries 
should  be  identified  as  priority  foreign 
countries.  Acts,  policies  or  practices 
which  are  the  basis  of  a  country's 
identification  as  a  priority  foreign 
coimtry  are  normally  the  subject  of  an 
investigation  under  the  Section  301 
provisions  of  the  Trade  Act.  Section  182 
of  the  Trade  Act  contains  a  special  rule 
for  the  identification  of  actions  by 
Canada  affecting  United  States  cultural 
industries. 

USTR  requests  written  submissions 
from  the  pid>lic  concerning  foreign 
coimtries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partnera  should  be 
identified  under  Section  182  of  the 
Trade  Act 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Monday, 
February  23, 1998. 

ADDRESSES:  Submissions  should  be  sent 
to  Sylvia  Harrison,  Special  Assistant  to 
the  Section  301  Committee,  Room  416, 
600  17th  Street.  NW.,  Washington.  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property  (202)  395-6864;  Steve  Fox, 
Deputy  Director  for  Intellectual  Property 
(202)  395-6864,  or  Geralyn  S.  Ritter, 
Associate  General  Counsel  (202)  395- 
6800,  Office  of  the  United  States  Trade 
Representative. 

SUPPLEMBITARY  MPORMATION:  Purusant 
to  Section  182  of  the  Trade  Act,  the 
USTR  must  identify  those  countries  that 
deny  adequate  and  effiective  protection 
for  intellectual  property  rights  or  deny 
fair  and  equitable  maricet  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  Sstiriority  foreign 
countries.  Acts,  policies  or  practices 
which  are  the  basis  of  a  coimtry's 
designation  as  a  priority  foreign  country 
are  normally  the  subject  of  an 
investigation  under  the  Section  301 
provisions  of  the  Trade  Act. 

USTR  may  not  identify  a  country  as 
a  priority  foreign  country  if  it  is  entering 
into  good  faith  negotiations  or  making 
significant  progress  in  bilateral  or 
multilateral  negotiations,  to  provide 
adequate  and  efiiactive  protection  of 
intellectual  property  rights. 


Section  182  contains  a  special  rule 
regarding  actions  of  Canada  affecting 
United  States  cultural  industries.  The 
USTR  is  obligated  to  identify  any  act, 
policy  or  practice  of  Canada  which 
affiacts  cultural  industries,  is  adopted  or 
expanded  after  December  17, 1992,  and 
is  actionable  under  Article  2106  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Any  such  act,  policy  or 
practice  so  identified  shall  be  treated 
the  same  as  an  act,  policy  or  practice 
which  was  the  basis  for  a  country's 
identification  as  a  priority  foreign 
country  imder  Section  182(a)(2)  of  the 
Trade  Act  (i.e.,  such  acts,  policies  or 
practices  shall  be  the  subject  of  a 
Section  301  investigation  under  the 
"Special  301"  procedures),  unless  the 
United  States  has  already  taken  action 
pursuant  to  Article  2106  of  the  NAFTA. 

USTR  must  make  the  above- 
referenced  identifications  within  30 
days  after  publication  of  the  National 
Trade  Estimate  (NTE)  report,  i.e.,  no 
later  than  April  30, 1998. 

Requirements  for  Submissions 

Submissions  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies  and 
practices  on  U.S.  industry.  Submissions 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
submissions  that  include  quantitative 
loss  claims  should  be  accompanied  by 
the  methodology  used  in  calculating 
such  estimated  losses.  Comments  must 
be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
,sent  to  Sybia  Harrison,  Si>ecial  Assistant 
to  the  S^tion  301  Committee,  Room 
416, 600  17th  Street,  N.W.,  Washington, 
D.C.  20508,  no  later  than  12:00  noon  on 
Monday,  February  23, 1998.  Because 
submissions  will  be  placed  in  a  file 
open  to  public  inspections  at  USTR, 
business-confidential  information 
should  not  be  submitted. 

Public  bi8|MCti<m  of  Submissions 

Within  one  business  day  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  Room  101,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street.  NW.,  Washington,  D.C. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-8186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to 


12:00  noon  and  from  1:00  p.m.  to  4K)0 
p.m..  Monday  through  Friday. 
Joaepli  Papmrich, 

Assistant  USTR  for  Services,  Investment  and 
Intellectual  Property. 

(FR  Doc.  98-2596  Filed  2-2-98:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

PocfcM  Na  WT0/D-1C] 

WTO  Dispute  Settlement  f*roc— dings; 
Ireland    Kl— eures  Affecting  the  Grant 
of  Copyrlgirt  and  Neighboring  Rights, 
and  European  Communities— 
Meoturas  Affecting  ttie  Grant  of 
Copyright  and  Neighboring  Rights 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTKM:  Notice;  request  for  comments. 

SUMMARY  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  World  Trade 
Organization,  to  examine  whether  the 
legal  regime  in  Ireland  complies  with 
the  obligations  in  the  Agreement  on 
Trade-Related  Aspects  of  Intellectual 
Property  Rights  (TRIPS  Agreement). 
USTR  also  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  these  disputes. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  February  20, 1998,  to  be  assiued 
of  timely  consideration  by  USTT?  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Greg  Gerdes,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  Ireland  TRIPS  Dispute,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street,  N.W.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property  (202)  395-6864,  or  Geralyn  S. 
Ritter,  Associate  General  Counsel,  (202) 
395-6800,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  N.W., 
Washington,  DC  20508. 
SUPPtEMEMTARY  INFORMATION:  On 
January  9, 1998,  the  United  States 
formally  requested  establishment  of  a 
WTO  dispute  settlement  panel  to 
examine  whether  the  legal  regime  in 
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Ireland  is  inconsistent  with  the 
obligations  of  the  TRIPS  Agreement. 
The  WTO  Dispute  Settlement  Body 
(DSB)  considered  the  U.S.  request  at  its 
meeting  on  January  22. 1998.  Under  the 
WTO  Understanding  on  Rules  and 
Procedures  Governing  the  Settlement  of 
Disputes,  the  DSB  must  establish  a 
panel  at  the  next  DSB  meeting  where 
this  request  is  on  the  agenda,  unless  the 
DSB  determines  by  consensus 
otherwise.  Under  normal  circumstances, 
the  panel  would  be  expected  to  issue  a 
report  detailing  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Maior  Issues  Raised  by  tlie  United 
States  and  Legal  Basis  of  Complaints 

In  sei>arate  cases  filed  against  Ireland 
and  the  European  Communities,  the 
United  States  has  requested  the 
establishment  of  a  panel  to  examine 
whether  the  legal  regime  in  Ireland  fails 
to  conform  to  the  obligations  ilf  Articles 
9.  13.  14,  41,  42.  43.  44.  45.  46.  47.  48, 
61,  63. 65  and  70  of  the  TRIPS 
Agreement. 

All  developed  country  Members  of 
the  World  Trade  Organization  ("WTO") 
are  currently  obligated  to  provide 
copyright  and  neigbouring  rights  in 
accordance  with  Section  1  of  Part  11,  and 
the  related  provisions  in  Article  70,  of 
the  TRIPS  Agreement.  Such  Members 
are  also  obligated  to  comply  with  the 
enforcement  provisions  in  Sections  1,  2 
and  5  of  Part  III  of  the  TRIPS 
Agreement. 

Ireland  and  the  European 
Communities  were  obligated  to 
implement  the  provisions  of  the  TRIPS 
Agreement  as  of  January  1, 1996.  The 
legal  regime  in  Ireland,  however,  does 
not  comply  fully  with  the  obligations 
described  in  Articles  9, 13. 14, 41.  42, 
43.  44.  45.  46,  47.  48.  61.  65  and  70.  In 
addition,  to  the  extent  that  Ireland  and 
the  European  Communities  have 
adopted  measures  to  implement  Articles 
9. 13.  14.  41.  42.  43.  44.  45.  46.  47.  48. 
61,  65  and  70  of  the  TRIPS  Agreement, 
but  have  not  published  such  measures 
or  notified  them  to  the  Council  for 
TRIPS,  they  have  failed  to  comply  with 
Article  63  of  the  TRIPS  Agreement. 

Article  9  of  the  TRIPS  Agreement 
establishes  the  relationship  of  the  TRIPS 
Agreement  to  the  Paris  Act  of  the  Berne 
Convention  for  the  Protection  of  Literary 
and  Artistic  Works  of  24  July  1971 
("Beme  Convention"),  and  requires  that 
Members  comply  with  Articles  1 
through  21  of  the  Beme  Convention  and 
the  Appendix  thereto,  with  the 
exception  of  Article  Bbis  of  that 
Convention.  The  legal  regime  in  Ireland 
fails  to  comply  with  Article  9  of  the 
TRIPS  Agreement  because  it  is 


inconsistent  with  the  Beme  Convention 
in  various  respects.  For  example,  the 
legal  regime  in  Ireland  does  not  cover 
translations  of  official  works,  protection 
of  architectural  works,  anonymous  and 
pseudonymous  works,  and  ownership  of 
rights  in  film. 

Under  the  TRIPS  Agreement. 
Members  must  confine  limitations  and 
exceptions  to  exclusive  rights  required 
under  Section  1  of  Part  n  "to  certain 
special  cases  which  do  not  conflict  with 
a  normal  exploitation  of  the  work  and 
do  not  unreasonable  prejudice  the 
legitimate  interests  of  the  right  holder." 
Under  the  legal  regime  in  Ireland,  the 
exceptions  to  right  holders'  exclusive 
rights  exceed  those  permissible  under 
Article  13  of  the  TRIPS  Agreement. 

In  Article  14.  the  TRIPS  Agreement 
contains  requirements  regarding  the 
grant  of  rental  rights  to  producers  of 
phonograms  and  any  other  right  holder 
in  phonograms.  The  legal  regime  in 
Ireland  is  not  consistent  with  this 
provision. 

The  legaltegime  in  Ireland  does  not 
provide  civil  remedies  with  respect  to 
the  unauthorized  making  of  phonograms 
or  cinematographic  films  from  a 
performance  and  the  unauthorized 
broadcast  of  such  performance.  The 
legal  regime  in  Ireland  is  thus 
inconsistent  with  Sections  1  and  2  of 
Part  m  of  the  TRIPS  Agreement. 

Under  article  61  of  the  Trips 
Agreement.  Members  must  provide  for 
criminal  procedures  and  penalties  to  be 
applied  in  cases  of  copyright  piracy  on 
a  commercial  scale.  Remedies  available 
must  include  "imprisonment  and/or 
monetary  fines  sufficient  to  provide  a 
deterrent  *  *  *."  Under  Article  41  of 
the  TRIPS  Agreement,  Members  must 
ensure  that  the  enforcement  procedures 
specified  in  the  Agreement  are  available 
under  their  law  so  as  to  "permit 
effective  action  against  any  act  of 
infringement  of  intellectual  property 
rights"  covered  by  the  TRIPS 
Agreement,  including  "remedies  which 
constitute  a  deterrent  to  further 
infringements."  The  criminal  fines  and 
terms  of  imprisonment  available  under 
the  legal  regime  in  Ireland  are 
insufficient  to  provide  an  effective 
deterrent  against  copyright  piracy  in 
Ireland. 

The  legal  regime  in  Ireland  also  does 
not  provide  adequate  protection  to  pre- 
existing works,  phonograms,  and 
performances  for  a  full  term  of 
protection.  In  this  respect,  the  legal 
regime  in  Ireland  is  inconsistent  with 
Articles  9, 12, 14  and  70  of  the  TRIPS 
Agreement. 


Public  ConuncBt:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copes.  A  f>erson 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

tl)  Must  so  designate  that  information 
or  advice; 

(2)  must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  eadh 
page  of  each  copy;  and 

(3)  is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Purauant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  wiU 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Roading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N.W.,  Washington  DC  20508.  The  public 
file  will  include  a  listing  of  any 
conunents  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  applic^ie,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
16  ("Ireland/EC  TRIPS 
Implementation")  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m..  Monday  through  Friday. 
Amelia  PorgBS, 

Senior  Counsel  for  Dispute  Settiement 
[FYL  Doc.  9S-2595  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
[COO  98-062] 

Merchant  Marina  Paraonnal  Advtaory 
Committaa;  Raquaat  tor  Applications 

AOGNCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applicants  to  serve  on  the  Merchant 
Marine  Personnel  Advisory  Committee 
(MERPAC).  MERPAC  is  a  19-member 
Federal  Advisory  Committee  appointed 
by  the  Secretary  of  Transportation  to 
advise  the  Coast  Guard  on  matters 
related  to  the  training,  qualification, 
licensing,  certification,  and  fitness  of 
seamen  serving  in  the  U.S.  merchant 
marine. 

DATES:  Membership  applications  should 
be  received  no  later  than  April  6. 1998. 
ADDRESSES:  Persons  interested  in 
serving  on  MERPAC  may  obtain  an 
application  form  by  writing  to 
Commandant  (G-MSO-1).  U.S.  Coast 
Guard.  2100  2nd  St..  SW.,  Washington, 
DC  20593-0001,  or  by  calling  (800)  842- 
8740  ext.  7-6890,  between  8  a.m.  and  4 
p.m.  Monday  through  Friday,  except 
Federal  holidays.  Requests  for 
application  forms  may  also  be  faxed  to 
(202) 267-4570. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Steven  J.  Boyle,  Executive 
Director,  or  Mr.  Mark  Gould,  Assistant 
Executive  Director,  at  the  above  address 
or  by  telephone  at  (202)  267-0214. 
SURPI.BIIENTARY  INFORMATION:  MERPAC 
is  chartered  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  to 
advise  the  Coast  Guard  on  merchant 
marine  personnel  issues  such  as 
implementation  of  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978,  types  of  marine 
simulation  utilized  in  lieu  of  sea  service 
for  marine  licenses,  and  regional 
examination  center  activities.  Seven 
current  appointments  expire  in  January 
1998. 

Applicants  with  one  or  more  of  the 
following  backgrounds  are  needed  to  fill 
the  positions: 

(a)  Deck  officer. 

(b)  Three  marine  educator 
representatives. 

(c)  Engineering  officer. 

(d)  Public  representative. 

(e)  Unlicensed  engineer. 

The  memberahip  term  is  3  years.  No 
member  may  hold  more  than  two 
consecutive  3-year  terms. 

To  achieve  the  desired  balance  of 
membership,  the  Coast  Guard  is 


especially  interested  in  receiving 
applications  bam  minorities,  women, 
and  persons  with  disabilities.  The 
membere  of  the  Committee  serve 
without  compensation  bom  the  Federal 
Government;  however,  travel 
reimbursement  and  per  diem  will  be 
provided.  The  MERPAC  Committee 
normally  meets  twice  a  year,  once  in 
Washington,  DC,  and  once  elsewhere  in 
the  country.  Working  group  meetings 
may  be  authorized  for  specific  problems 
as  required. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 
Joseph  y.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  98-2590  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-07-6«] 

Petitions  for  Exemption;  Summary  of 
Petitions  Raoaivad;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  mlemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  23, 1998. 
ADDRESSES:  Send  comments  on  any 
p>etition  in  triplicate  to:  Federal 
Aviation  Adnainistration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591. 


Comments  may  also  be  sent 
electronically  teethe  following  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  O.C,  on  January  29, 
1998. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exemption 

Docikef  No.;  28824. 

Petitioner  Triad  International 
Maintenance  Corporation. 

Regulations  Affected:  25.807(c)(1). 

Description  of  Petition:  To  exempt 
TIMCO  from  the  requirements  of  14  CFR 
25.807(c)(1)  to  permit  the  deactivation 
of  the  R-1  passenger  emergency  exit  of 
a  Boeing  767-200  Freighter  aircraft. 

Docket  No.:  29096. 

Petitioner:  Guam  Institute  of  Aviation 
Technology. 

Sections  of  the  FAR  Affected:  14  CFR 
147.31(c)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  credit  a  student 
with  instruction  or  previous  experience 
that  was  not  completed  at  an  accredited 
university,  college,  or  junior  college,  an 
accredited  vocational,  technical,  trade, 
or  high  school;  a  military  technical 
school;  or  a  certificated  aviation 
maintenance  technical  school. 

Docket  No.:  29075. 

Petitioner:  Mercy  Medical  Center 
Redding. 

Sections  of  the  FAR  Affected:  14  CFR 
135.213(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  conduct  fixed- 
wing  emergency  medical  system 
departures  under  instrument  flight  rules 
in  weather  that  is  at  or  above  visual 
flight  rules  minimums  from  airports  at 
which  a  weather  report  is  not  available 
bom  the  U.S.  National  Weather  Service 
(NWS),  a  source  approved  by  the  NWS, 
or  a  source  approved  by  the  FAA 
Administrator. 


5602 


Federal  Register /Vol.  63,  No.  22 /Tuesday,  February  3,  1998 /Notices 


Federal  Register/Vol.  63.  No.  22/Tuesday,  February  3,  1998/Notices 


5603 


Docket  No:  2905\. 

Petitioner:  AOPA  Air  ^fety 
Foundation. 

Sections  of  the  FAR  Affected:  14  CFR 
61.197(a)(2)(iii). 

Description  of  Relief  Sought:  To 
permit  graduates  of  Federal  Aviation 
Administration  approved  flight 
instructor  refresher  courses  to  renew 
their  flight  instructor  certificates  more 
than  90  days  before  their  expiration 
month. 

Dispositions  of  Petitions 

Docket  No:  29046. 

Petitioner:  Hiller  Aircraft  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
47.65. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
obtain  a  Dealer's  Aircraft  Registration 
Certificate  without  meeting  the  United 
States  citizenship  requirements. 
GRANT.  January  15.  1998.  Exemption 
No.  6717. 

Docket  No.:  2905B. 

Petitioner:  John  Leo  Heverling. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  Cb)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instrument  experience 
requirements  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls.  GRANT. 
January  15.  1998.  Exemption  No.  6719. 

Docket  No.:  29011. 

Petitioner:  Atlantic  Coast  Airlines. 

SecUons  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.433(c)(l)(iii).  121.441(a) 
(1)  and  Q))(l),  and  ap{>endix  F. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  an  FAA-monitored  training 
program  under  which  Atlantic  Coast 
Airlines  pilots  in  command  and  seconds 
in  command  meet  ground  and  flight 
recurrent  training  and  proficiency  check 
requirements  through  a  single  visit 
training  program.  GRANT.  January  15. 
1998.  Exemption  No.  5783D. 

Docket  No.:  29076. 

Petitioner:  Million  Air.  

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Hawker  aircraft  (Registration 
No.  N745TS,  Serial  No.  NA.745) 
without  a  TSCM:i12  (Mode  S) 
transponder  installed.  GRANT.  January 
15.  1998.  Exemption  No.  6718. 

Docket  No:  27122. 

Petitioner:  Air  Tractor.  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.31(a)(1). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Tractor  and 
pilots  of  Air  Tractor  AT-602  and  AT- 
802A  airplanes  to  operate  those 
airplanes  without  holding  a  typ>e  rating, 
although  the  maximum  gross  weight  of 
the  airplanes  exceeds  12,500  pounds. 
GRANT.  January  15, 1998.  Exemption 
No.  565 ID. 

Docket  No:  27052. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  bf  the  FA/?  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Bell  Model  206L-1 
helicopters  (Registration  Nos.  N2761X, 
N5005B.  N5Q182,  and  N50046,  and 
Serial  Nos.  45283.  45175, 45242,  and 
45173,  respectively)  without  having  a 
TSO-Cl  12  (Mode  S)  transponder 
installed  on  those  aircraft.  GRANT, 
January  15,  1998.  Exemption  No.  5586B. 

Docket  No.:  28964.  — 

Petitioner:  Raytheon  Aircraft 
Company.  

Sections  ofrthe  FAR  Affected:  14  CFR 
21.325(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
obtain  export  airworthiness  approvals 
for  parts  that  were  manufactured  or 
located  outside  of  the  United  States. 
GRANT.  December  31.  1998.  Exemption 
No.  6720. 

Docket  No:  29059. 

Petitioner:  Trans  West  Air  Services, 
Inc..  

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Aerospatiale  SA-365N2 
Dauphin  helicopter  (Registration  No. 
N886TW.  Serial  No.  6413)  without  a 
TSO-Cl  12  (Mode  S)  transponder 
installed.  GRANT.  January  6,  1998. 
Exemption  No.  6716. 

Docket  No.:  26669. 

Petitioner:  Evergreen  International 
Airlines,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a)(8). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  up  to  three 
dependents  of  Evergreen  employees, 
who  are  accompanied  by  an  employee 
sponsor  traveling  on  official  business 
only  and  are  trained  and  qualified  in  the 
operation  of  emergency  equipment  on 
Evergreen's  Boeing  747  cargo  aircraft,  to 
be  added  to  the  list  of  persons  specified 
in  14  CFR  121.583(a)(8)  that  Evergreen 
is  authorized  to  transport  without 
complying  with  certain  passenger- 
carrying  airplane  requirements  of  part 
121.  GRANT.  January  21.  1998. 
Exemption  No.  6443A. 


Docket  No.:  28115. 

Petitioner:  Aero  Flight  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  those  aircraft. 
GRANT.  January  21, 1998,  Exemption 
No.  6084A. 

Docket  No.:  26103. 

Petitioner:  Silverhawk  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed.  GRANT,  January 
21, 1998.  Exemption  No.  6065A. 

Docket  No.:  26496. 

Petitioner:  Bohle  International 
Airways.  

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Rockwell  Turbo  Commander 
681  airplane  (Registration  No.  N113CT, 
Serial  No.  6006)  without  a  TSO-C112 
(Mode  S)  transponder  installed. 
GRANT.  January  21, 1998,  Exemption 
No.  6454A. 

Docket  No.:  28455. 

Petitioner:  Sound  Flight,  Inc.       

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner  to 
conduct  operations  under  visual  flight 
rules  outside  controlled  airspace  at  an 
altitude  below  500  fiset  above  ground 
level.  GRANT,  January  21. 1998. 
Exemption  No.  6428A. 

Docket  No.:  26092. 

Petitioner:  B2W  Corporation.       

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  aircraft  under  the  provisions 
of  part  135  v«rithout  a  TSO-C112 
transponder  installed.  GRANT,  January 
21.  1998,  Exemption  No.  6083 A. 

Docket  No.:  26170. 

Petitioner:  Simulator  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(2)  and  (3),  and  (b)(2): 
121.413(b),  (c),  and  (d)  and  appendix  H. 

Description  of  Relief  Sougfit/ 
Disposition:  To  permit  certain  pilot  and 
flight  engineer  instructors  employed  by 
the  petitioner  and  listed  in  an  air  carrier 
certificate  holder's  approved  training 
program  to  act  as  simulator  instructors 
for  an  air  carrier  certificate  holder  xmder 
part  121  without  those  instructors 


having  received  ground  and  flight 
training  in  accordance  with  a  training 
program  approved  imder  subpart  N  of 
part  121.  GRANT.  January  16. 1998. 
Exemption  No.  6721. 

Docket  No.:  137CE. 

Petitioner:  Air  Tractor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
23.3(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner,  a 
normal  category  airplane,  to  exceed  the 
12,500  pound  limitation  for  this 
category  of  airplane.  DENIAL.  December 
31. 1998,  Exemption  No.  6715. 

Docket  No.:  29065. 

Petitioner  ACM  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.263(a)  and  135.267(b),  (c),  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
assign  its  flight  crewmembers  and  allow 
its  flight  crewmembers  to  accept  a  flight 
assignment  of  up  to  16  hours  of  flight 
time  diuing  a  24-hour  period,  for  the 
purpose  of  conducting  international 
operations.  DENIAL,  January  21. 1998. 
Exemption  No.  6722. 
[FR  Doc.  9S-2S88  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Madison,  Wayne  and  Butler  Counties, 
Missouri 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  the  transportation 
system  in  Madison,  Wajme,  and  Butler 
Counties,  Missouri. 
FOR  FURTWR  INFORMATION  CONTACT: 
Donald  Neumann,  Programs  Engineer, 
FHWA  Division  Office,  PO  Box  1787, 
Jefferson  Qty.  MO  65102,  Telephone: 
(573)  636-7104  or  Scott  Meyer,  District 
Engineer,  Missouri  Department  of 
Transportation,  PO  Box  160,  Sikeston. 
MO  63801,  Telephone:  (573)  472-5333. 
StJPPt£MENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  will  prepare  an  EIS  for  a 
proposed  project  to  improve  the 
transportation  system  in  the  vicinity  of 
U.S.  67  in  Madison,  Wayne  and  Butler 
Counties,  Missouri. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  a 


safe  and  efficient  transportation 
network.  Alternatives  under 
consideration  include  (1)  Taking  no 
action:  (2)  using  alternate  travel  modes: 
(3)  upgrading  and  improving  the 
existing  roadways:  and  (4)  constructing 
a  four-lane  roadway  on  new  or  partially- 
new  location.  Design  variations  of  grade 
and  alignment  will  be  incorporated  into 
and  studied  with  the  various  build 
alternatives.  The  proposed  action  will 
likely  include  transportation 
improvements  from  south  of 
Fredericktown  to  approximately  three 
miles  north  of  the  Missouri/ Arkansas 
state  line,  in  the  vicinity  of  Neeleyville. 
Missoturi. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  A  series  of  public  meetings 
will  be  held  to  engage  the  regional 
community  in  the  decision  maldng 
process  and  to  obtain  public  comment. 
A  public  meeting  is  expected  for  early 
1998.  Subsequent  public  meetings  will 
be  conducted  as  the  location  study 
process  progresses.  In  addition,  a  pubUc 
hearing  will  be  held  to  present  the 
findings  of  the  draft  EIS  (DEIS).  The 
DEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fit>m  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresses  provided  above. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Constructioa.  The  regulations 
implementing  Executive  Order  12373 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  15, 1998. 
Donald  L.  Neumann, 

Prdgroms  Engineer,  Jefferson  City. 

[FR  Doc.  98-2128  Filed  2-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
[4910-22-P1 

Federal  Highway  Administration 

Federal  Transit  Administration 

National  ITS  Architecture  Consisteney 
Meetings 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Adminigtration  (FTA),  DOT. 
ACnON:  Notice. 

SUMMARY:  This  notice  annoimces  a 
series  of  regional  meetings  at  which 
DOT  will  discuss  national  ITS 
architect\u«  consistency  as  it  relates  to 
highway  and  transit  improvements  that 
incorporate  Intelligent  Transportation 
Systems  (ITS).  It  is  anticipated  that  the 
upcoming  surface  transportation 
reauthorization  bill  will  require 
federally  funded  projects  which  contain 
ITS  elements  to  be  consistent  with  the 
National  ITS  Architectiu«  and  approved 
standards.  In  anticipation,  DOT  is 
initiating  a  series  of  outreach  meetings 
to  engage  a  broad  range  of  stakeholders 
in  discussions  regarding  consistency 
requirements.  These  meetings  will  be  of 
interest  to  those  involved  in  the 
plaiming,  design  and  implementation  of 
technology  applications  in 
transportation.  The  first  meeting  will  be 
held  in  the  Boston  area.  Regional 
meetings  are  also  planned  for  Mar^  in 
Houston,  TX  and  Los  Angeles,  CA; 
specific  dates  and  locations  will  be 
published  at  a  later  date.  Additional 
meetings  are  proposed,  for  April  and       ^ 
May. 

DATES:  The  Boston  area  meeting  Mill  be 
held  February  25-26. 1998,  from  8:30 
a.m.  to  5:00  p.m.  on  February  25th  and 
fit)m  8:30  a.m.  to  12:00  p.m.  on 
February  26th. 

ADDRESSES:  The  Boston  area  meeting 
will  be  held  at  the  Volpe  National 
Transportation  Systems  Center,  55 
Broadway,  Kendall  Square,  Cambridge. 
Massachusetts. 

SUPPt-EMENTARY  INFORMATION:  The 
National  ITS  Architecture  is  a  master 
blueprint  for  building  an  integrated, 
multimodal,  intelligent  transportation 
system.  It  provides  a  common 
framework  that  define  key  elements 
required  for  ITS  functions.  As  such,  it 
is  an  invaluable  resource  for  planners, 
builders,  designers,  and  operators  of 
highway  and  transit  systems  to  use  in 
extending  and  integrating  their  systems 
operations. 

A  general  introduction  to  ITS  will  be 
provided,  but  presentations  will  assume 
a  basic  awareness  of  technology 
applications  in  transportation.  The 
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meetings  will  include  a  brief 
introduction  to  the  National  ITS 
Architecture  and  associated  standards, 
current  thinking  by  DOT  on  possible 
approaches  to  consistency,  and  breakout 
sessions  for  discussion  among  attendees 
on  consistency-related  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelley  Lxnch,  Intelligent 
Transportation  Svstems  Joint  Program 
Office  (202)  366-8028;  Ronald  Boenau, 
Federal  Transit  Administration.  (202) 
366-0195;  Robert  Rupert.  Federal 
Highway  Administration.  (202)  366- 
2194.  Ail  are  located  at  the  United 
States  Department  of  Transportation. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

Authority:  23  L '.S  C.  315:  49  CFR  1.48 

Issued  on:  )anuar>-  28. 1998 
Dmiois  C.  Judycki, 

.\ssoc\aXe  Administrator  for  Safety  and 
System  Applications.  Federal  Highway 
Administration 
Edward  L.  Thomas, 
Associate  Administrator  for  Research. 
Demonstration  and  Innovation.  Federal 
Transit  Administration. 

IFR  Doc  98-2604  Filed  2-2-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

ff 
National  Highway  Traffic  Safety 

Administration 

[OoclMt  No.  NHTSA  »a-339«;  Notice  1] 

Orion  Bus  Industries  Inc.;  Petition  for 
Temporary  Exemption  From  Fedaral 
Motor  Vehicle  Safety  Standard  No.  121 

Orion  Bus  Industries  Inc.  of  Oriskany, 
New  York,  has  petitioned  for  a  five- 
month  exemption  from  Motor  Vehicle 
Safety  Standard  No.  121  Air  Brake 
Systems.  The  basis  of  the  petition  is  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  faith  to  comply 
with  the  standard. 

This  notice  of  receipt  of  the  petition 
is  published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  petition. 

On  June  7.  1995.  Western  Star  Truck 
Holdings  Ltd.,  Canada,  purchased  some 
of  the  assets  of  Bus  Industries  of 
America.  Through  its  wholly-owned 
subsidiary.  Orion  Bus  Industries  Ltd.  of 
Ontario,  a  manufacturer  of  city  transit 
buses,  it  established  Orion  Bus 
Industries  Inc.  as  a  wholly-owned 
subsidiary  of  Orion  Bus  Industries  Ltd. 
Since  1995,  "Orion  Bus  has  been 


striving  to  re-organize  the  operation, 
update  and  replace  obsolete  facilities 
and  turn  an  insolvent  organization  into 
a  first  class  bus  manufacturing  facility 
employing  over  1.000  employees."  The 
company  manufactured  699  buses  in  the 
12-month  period  preceding  the  filing  of 
its  application. 

Paragraph  55. 1.6.1(a)  of  Standard  No. 
121  requires  each  "single  unit  vehicle," 
including  transit  buses,  manufactured 
on  and  after  March  1.  1998.  to  be 
equipped  with  an  antilock  brake  system. 
The  company  will  be  able  to  comply  as 
of  that  date  with  buses  entering 
production.  However,  it  is  asking  relief 
from  compliance  for  certain  buses 
whose  assembly  will  not  be  completed 
until  after  March  1, 1998.  As  it  explains, 
these  buses  "are  part  of  bus  contracts 
which  have  been  delayed  due  to  the 
insolvency  of  a  major  part  supplier." 
This  has  disrupted  Orion's  schedule  for 
over  27  weeks  "while  a  new  vendor 
could  be  found,  new  tooling  produced 
and  the  new  supply  of  parts  tested  and 
certifled  to  meet  current  in-use  Safety 
Standards."  As  the  buses  were  not 
designed  to  be  equipped  with  antilock 
braking  systems,  their  fixed-cost 
contracts  have  no  provisions  for  the 
purchaser  bearing  the  cost  of 
modifications,  and  Orion  would  have  to 
absorb  the  costs.  Orion  has  increased  its 
production  schedule  to  minimize  the 
number  of  buses  needing  an  exemption. 
As  of  December  1,  1997.  however,  it 
appears  to  the  petitioner  that  148  buses 
will  be  produced  on  or  after  March  1, 
1998,  and  not  later  than  August  1,  1998. 

Orion  had  a  net  loss  of  S650,000 
during  its  limited  operations  in  1995,  a 
net  income  of  SI. 223.000  in  1996,  and 
a  net  income  of  84,696.000  in  1997. 
Further  costs  would  be  incurred  were 
Orion  required  to  conform.  At  a 
minimum,  the  cost  to  convert  stock 
axles  sets  and  brake  assemblies  to 
become  anti-lock  compliant  is  estimated 
to  be  S636;740.  Were  Orion  to  complete 
its  orders  with  conforming  buses,  the 
purchasers  might  demand  that  the  buses 
for  which  they  had  already  taken 
delivery  be  retrofitted  to  conform.  This 
contingent  liability  is  estimated  to  be 
57.000.000.  Orion  believes  that  a  mixed 
fleet  would  have  a  detrimental  effect 
upon  its  purchasers  "by  forcing  them  to 
carry  different  replacement  parts, 
implementing  different  maintenance 
procedures  and  having  to  train 
maintenance  personnel  and  drivers  on 
how  to  handle  the  different  vehicles." 
Because  drivers  sometimes  change 
buses  during  their  shifts,  in  an 
emergency  a  driver  may  not  react 
appropriately  as  the  situation  demands. 

Orion  submitted  data  indicating  that  a 
temporary  exemption  "will  have  little 


impact  on  the  ability  of  a  bus  to  come 
safely  to  a  stop  within  the  stopping 
distances  specified  in  Table  II  of  FMVSS 
121."  These  data  "indicate  that  the  test 
vehicle  (Orion  VI  Transit  bus]  met  all 
stopping  distance  guidelines  and  stayed 
within  a  12-foot  lane  width  (without 
wheel  lock)." 

Interested  persons  are  invited  to 
submit  comments  on  the  petition    • 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number,  and  be 
submitted  to:  Docket  Management, 
National  Highway  Traffic  Safety 
Administration,  room  PL-401,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  between  the 
hours  of  10  a.m.  and  5  p.m.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  March  5. 1998. 

Authority:  49  U.S.C.  30113:  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  )anuary  28. 1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety  _ 

Performance  Standards. 
[FR  Doc.  98-2591  Filed  2-2-98:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Put>lic  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently  the  Bureau  of  the  Public  Debt 
Vvithin  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
certificate  of  appointment  and  request 
for  payment  of  savings  bonds  to  the 
representative  of  the  estate  of  an 
incompetent  or  minor. 


DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1908,  to 
be  assured  of  consideration.  . 


):  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
lliorpe.  200  Third  Street,  Paricersburg, 
WV  26106-1328. 

FOR  FURrmet  imfcnmation  contact: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biueau  of  the  Public  Debt.  200  Third 
Street,  Pariiersburg,  WV  26106-1328, 
(304) 480-6553. 

8UPPI.BICNTARY  INFORMATION: 

Title:  Certificate  of  Appointment  and 
Request  fat  Payment  of  Series  I  Savings 
Bonds  to  the  Representative  of  the 
Estate  of  An  Incompetent  or  Minor. 

Fonn /Vumfter:  PD  F  5385. 

Abstract:  The  information  is 
requested  to  estabUsh  representative's 
authority  to  act  and  request  payment  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  330. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuxiiase  of  services 
to  provide  information. 

DatM:  January  28. 1998. 
Vicki  S.  Thoipe. 

Manager.  Graphics,  Printing  and  Records 

Branch. 

(FR  Doc.  98-2565  Filed  2-2-98;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 
BufMu  Of  Iha  Public  DaM 
Propoaed  CoHactkMi:  Commant 


ACTION:  Notice  and  Request  for 
Comments. 

summary:  The  Department  of  the 
Treasury,-es  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuyr  is  soUciting  comments 
concerning  the  request  for  reissue  of 
savings  bonds  by  the  representative  of 
the  estate  of  an  incompetent  or  minor. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Biueau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersbuirg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Biueau  of  the  Public  Debt,  200  Third 
Street,  PaAersburg,  wV  26106-1328, 
(304)  480-6553. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Request  for  Reissue  of  Series  I 
Bonds  by  the  Representative  of  the 
Estate  of  an  Incompetent  or  Minor. 

Form  Number:  PD  F  5386. 

Abstract:  The  information  is 
requested  to  establish  representative's 
authority  to  act  and  request  reissue  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals.  __ 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  330. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infcmnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  28, 1998. 
Vicki  S.  Thoipe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
(FR  Doc.  98-2566  Filed  2-2-98;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Buraau  of  the  Public  Debt 

Propoaad  Collaction:  Comment 
Request 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  request  for  reissue  of 
United  States  Savings  Bonds. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  PubUc  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMB4TARY  MFORMATION: 

Title:  Request  for  Reissue  of  Series  I 
United  States  Savings  Bonds. 

Form  Number:  PD  F  5387. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
reissue  and  to  indicate  the  new 
registration. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals. 
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Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  1.500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  |anuary  28. 1998. 
Vickl  S.  TlMvpe. 

Manager.  Graphics.  Printing  and  Records 

Branch. 

IFK  Doc  96-2567  Filed  2-2-98:  8:45  araj 


DEPARTMENT  OF  THE  TREASURY 
BurMu  of  the  Public  0«bl 
Proposed  Collection:  Comment 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  artd  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 


of  the  Treasury  is  soliciting  comments 
concerning  the  application  for 
disposition  of  savings- bonds  after  the 
death  of  the  registered  owner(s). 
DATES:  Written  comments  should  be 
received  on  or  before  April  7,  1998.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thor{>e. 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMBITARY  INFORMATION: 

Title:  Application  For  Disposition  of 
Series  I  Savings  Bonds  After  The  Death 
of  the  Registered  Owners). 

Form  Number  PD  F  5394. 

Abstract:  The  information  is 
requested  to  request  payment  or  reissue 
of  savings  bonds  belonging  to  a 
deceased  owner. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  28, 1998. 

Vicld  S.  Thorpe, 

Manager.  Graphics.  Printing  and  Records 
Branch. 

(PR  Doc.  98-2568  Filed  2-2-98:  8:45  am) 

BILLING  COOE  aiO-it-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  lune 
27.  1985  (50  FR  27393.  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "PAUL 
STRAND,  CIRCA  1916"  (see  List »). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultiu-al 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art  from  March  9  to  May  31, 
1998.  and  at  the  San  Francisco  Museum 
of  Modem  Art  from  June  19  to 
September  15, 1998  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Fedo**!  Register. 

Dated:  lanuary  29, 1998. 
L«s  Jin, 

General  Counsel. 

(FR  Doc.  98-2650  Filed  2-2-98:  8:45  am] 
BILLJNQ  COOE  KSO-OI-M 


Tuesday 
February  3,  1998 


Part  11 

Architectural  and 
Transportation 
Barriers  Compiiance 
Board • 

36  CFR  Part  1193 

Tel6comtnunicatk>ns  Act  AccesslblHty 
Guidelines;  Final  Rule 


■  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  lacqueline  Caldwell.  Assistant 
General  Counsel,  at  (202)  619-6962.  The  address  is 
U.S.  Information  Agency.  301  4th  Street.  S.W.. 
Room  70p,  Washington.  D.C  20547-0001. 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1193 
[DocfcM  Na  97-1] 
RIN  M14-AA19 

Talecofnmunlcationa  Act  Accessltiillty 
QutdelinM 

aobcy:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Final  rule. 


;  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board  or  Board)  is  issuing 
final  guidelines  for  accessibility, 
usability,  and  compatibility  of 
telecommunications  equipment  and 
customer  premises  equipment  covered 
by  section  255  of  the 
Telecommunications  Act  of  1996.  The 
Act  requires  manufactiuers  of 
telecommunications  equipment  and 
customer  premises  equipment  to  ensure 
that  the  equipment  is  designed, 
developed,  and  fabricated  to  be 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  readily  achievable. 
When  it  is  not  readily  achievable  to 
make  the  equipment  accessible,  the  Act 
requires  manufacturers  to  ensure  that 
the  equipment  is  compatible  with 
existing  peripheral  devices  or 
specialized  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable. 
OATS:  Effective  date:  March  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Cannon.  Office  of  Technical  and 
Information  Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW..  suite  1000. 
Washington.  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  35  (voice);  (202)  272-5449 
(TTY).  Electronic  mail  address: 
cannondaccess-  boa  rd  .go  v. 
SUPPI^«»<TARV  INFORMATION: 

Availability  of  Copies  and  Electronic 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
1  on  the  telephone  keypad,  then  1  again, 
and  requesting  publication  S-34 
(Telecommunications  Act  Accessibility 
Guidelines  Final  Rule).  Persons  using  a 
TTY  should  call  (202)  272-5449.  Please 
record  a  name,  address,  telephone 
number  and  request  publication  S-34. 
This  document  is  available  in  alternate 


formats  upon  request.  Persons  who  want 
a  copy  in  an  alternate  format  should 
specify  the  type  of  format  (cassette  tape. 
Braille,  large  print,  or  computer  disk). 
This  document  is  also  available  on  the 
Board's  Internet  site  (http:// 
www.access-board.gov/rules/ 
telfinal.htm). 

This  rule  is  based  on 
recommendations  of  the  Board's 
Telecommunications  Access  Advisory 
Committee  (TAAC  or  Committee).  The 
Committee's  report  can  be  obtained  by 
contacting  the  Access  Board  and 
requesting  publication  S-32 
(Telecommunications  Access  Advisory 
Committee  final  report).  The  report  Is 
also  available  on  the  Board's  Internet 
site  (http://www.acceSs-board.gov/pub8/ 
taacrpt.htm). 

Background 

On  February  8, 1996,  the  President 
signed  the  Telecommunications-Act  of 
1996.  The  Access  Board  is  responsible 
for  developing  accessibility  guidelines 
in  conjunction  with  the  Federal 
Communications  Commissicm  (FCC) 
under  section  255(e)  of  the  Act  for 
telecommunications  equipment  and 
customer  premises  equipment.  The 
guidelines  are  required  to  principally 
address  the  access  needs  of  individiuls 
with  disabilities  affecting  hearing, 
vision,  movement,  manipulation, 
speech,  and  interpretation  of 
information. 

Section  255  provides  that  a 
manufacturer  of  telecommunications 
equipment  or  customer  premises 
equipment  shall  ensure  that  the 
equipment  is  designed,  developed,  and 
fabricated  to  be  accessible  to  and  usable 
by  individuals  with  disabilities,  if 
readily  achievable.  A  provider  of 
telecommunications  services  shall 
ensure  that  the  service  is  accessible  to 
and  usable  by  individuals  with 
disabilities,  if  readily  achievable. 
Whenever  either  of  these  is  not  readily 
achievable,  a  manufacturer  or  provider 
shall  ensure  that  the  equipment  or 
service  is  compatible  with  existing 
peripheral  devices  or  specialized 
customer  premises  equipment 
commonly  used  by  individuals  with 
disabilities  to  achieve  access,  if  readily 
achievable.  Section  255(f)  provides  that 
the  FCC  shall  have  exclusive 
jurisdiction  in  any  enforcement  action 
under  section  255.  It  also  precludes  an 
individual's  private  right  of  action  to 
enforce  any  requirement  of  section  255 
or  any  regulation  issued  pursuant  to 
section  255. 

On  April  18. 1997,  the  Access  Board 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  (62  FR 
19178)  for  accessibility,  usability,  and 


compatibility  of  telecommimications 
equipment  and  customer  premises 
equipment  covered  by  the 
Telecommunications  Act  of  1996.  In 
addition  to  proposing  specific 
guidelines,  the  NPRM  asked  questions 
about  some  of  the  proposed  provisions. 
The  proposed  rule  was  based  on 
recommendations  of  the  Board's 
Telecommunications  Access  Advisory 
Committee. 

The  Committee  was  convened  by  the 
Access  Board  in  June  1996  to  assist  the 
Board  in  fulfilling  its  mandate  to  issue 
guidelines  under  the 
Telecommunications  Act.  The 
Committee  was  composed  of 
representatives  of  manufactiuers  of 
telecommunications  equipment  and 
customer  premises  equipment; 
manufactiuers  of  specialized  customer 
premises  equipment  and  peripheral 
devices;  manufacturers  of  software; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
telecommunications  providers  and 
carriers;  and  other  persons  affiscted  by 
theguidelines. 

The  Board  received  159  comments  in 
response  to  the  NPRM.  Comments  were 
received  from  109  individuals  who 
identified  themselves  as  being  hard  of 
hearing.  Also,  comments  were  received 
from  19  members  of  the 
telecommunications  industry  and 
industry  associations.  Some  of  these 
comments  were  received  from 
manufacturers  of  s(>ecialized  customer 
premises  equipment  and  peripheral 
devices,  service  providers  and 
telecommunications  equipment  and 
customer  premises  equipment. 
Additionally,  31  comments  were 
received  from  organizations 
representing  persons  with  disabilities. 
Comments  came  from  state 
organizations  representing  individuals 
with  disabilities,  advocacy 
organizations,  independent  consultants 
and  academic  organizations.  Some  of 
the  comments  received  were  fix)m 
members  of  the  TAAC. 

The  majority  of  TAAC  members 
supported  the  proposed  rule  but  had 
recommendations  for  changes  to 
specific  provisions.  The  majority  of 
comments  received  from  individuals 
who  identified  themselves  as  being  hard 
of  hearing  supported  the  rule  and 
specifically  supported  increasing 
volume  controls  on  customer  premises 
equipment.  A  few  comments  raised  by 
these  individuals  included  some  issues 
that  were  not  covered  in  the  proposed 
rule.  For  example,  some  of  these 
comments  recommended  providing 
enhanced  radio  voliune,  providing  a 
device  that  displays  through  text  what    . 
is  being  said  on  radio  stations. 


providing  car  radios  equipped  with 
headphone  jacks  and  providing  closed 
okptioning  for  television  programs  and 
inotion  pictures.  Other  comments 
included  recommendations  for  more 
efficient  and  effective 
telecommunications  relay  service 
operations,  designing  accessible 
roadside  emergency  call  boxes  which 
ensiue  two-way  communications  by 
people  with  hearing  or  speech 
disabilities  and  designing  homes  with 
acoustically  absorbent  materials.  These 
issues  are  not  covered  by  section  255  of 
the  Telecommunications  Act  and  are 
outside  of  the  Board's  jurisdiction  in 
this  rulemaking. 

General  Issues 

This  section  of  the  rule  addresses 
general  issues  raised  by  comments  filed 
in  response  to  the  NPRM.  Individual 
provisions  addressed  in  this  rule  are 
discussed  in  detail  under  the  Section- 
by-Section  Analysis  below. 

Rulemaking  Authority  of  the  Board  and 
Effect  of  the  Guidelines 

Section  255(e)  of  the 
Telecommunications  Act  provides  that 
the  Access  Board  shall  develop 
guidelines  for  accessibility  of 
telecommunications  equipment  and 
customer  premises  equipment  in 
conjunction  with  the  Federal 
Communications  Commission.  The 
Board  is  also  required  to  review  and 
update  the  guidelines  periodically. 

Comment.  Several  comments  from  the 
telecommunications  industry  raised 
questions  about  the  relationship 
between  the  Board's  guidelines  and 
areas  within  the  FCC's  jurisdiction.  The 
commenters  noted  that  the  FCC  has 
exclusive  jiirisdiction  with  respect  to 
any  complaint  under  section  255  and 
that  the  Senate  report  envisioned  that 
the  guidelines  would  "serve  as  the 
starting  point  for  regulatory  action  by 
the  Commission."  Some  of  the 
commenters  suggested  that,  absent 
rulemaking  by  the  FCC,  the  guidelines 
are  not  binding. 

Response.  Tne  Telecommunications 
Act  of  1996  is  the  result  of  a  conference 
committee  which  combined  elements  of 
the  House  and  Senate  bills.  Section  255 
is  based  on  section  262  of  the  Senate  bill 
(S.  652)  which  provided  first  for  the 
Board  to  develop  accessibility 
guidelines  for  telecommtuications 
equipment  and  customer  premises 
equipment,  and  then  for  the  FCC  to 
issue  regulations  consistent  with  the 
guidelines  developed  by  the  Board.  This 
framework  is  similar  to  that  established 
by  Congress  for  implementing  the 
accessibility  requirements  under  the 
Architectural  Barrier^  Act  (ABA)  and 


the  Americans  with  Disabilities  Act 
(ADA).  The  Board  issues  accessibility 
guidelines  based  on  its  expertise  and 
experience  which  serve  as  the  basis  for 
further  regulatory  action  by  other 
agencies  (General  Services 
Administration,  Housing  and  Urban 
Development,  Department  of  Defense, 
and  the  U.S.  Postal  Service  for  the  ABA; 
DOJ  and  the  Department  of 
Transportation  for  the  ADA).  The 
conference  committee  bill  dropped  the 
provision  requiring  the  FCC  to  issue 
rules  under  section  255,  which  has 
resulted  in  questions  raised  by  the 
comments.  Both  the  Senate  bill  and 
conference  committee  bill  gave  the  FCC 
exclusive  jurisdiction  with  respect  to 
complaints  under  section  255. 

The  FCC  issued  a  notice  of  inquiry 
(NOU  on  September  19, 1996,  seeking 
public  comment  regarding  its 
responsibilities  under  section  255.  The 
FCC  noted  that  it  may  select  from  a 
variety  of  approaches  for  enforcing 
section  255,  including  acting  on  a 
"complaint-by-complaint  basis,  without 
issuing  any  rules  or  other  guidance, 
beyond  the  guidelines  issued  by  the 
Access  Board"  or  "adoptfingl  the 
Board's  guidelines,  either  as  adopted  by 
the  Board  or  writh  revisions,  as 
Commission  rules  after  the  appropriate 
Commission  proceedings."  The  FCC 
ultimately  will  decide  which  approach 
to  take.  However,  regardless  whether  the 
FCC  proceeds  with  case-by-case 
determinations  or  rulemaking.  Congress 
clearly  intended  that  the  FCC's  actions 
be  consistent  with  the  Board's 
guidelines. 

Declaration  of  Conformity 

Comment.  A  few  commenters  from 
the  telecommunications  industry  and 
disability  organizations  urged  the  Board 
to  adopt  the  Declaration  of  Conformity 
as  recommended  by  the  TAAC.  In  the 
NPRM,  the  Board  stated  that  "since 
enforcement  for  section  255  is  under  the 
exclusive  jurisdiction  of  the  FCC,  this 
rule  does  not  address  the  Declaration  of 
Confonnity".  The  United  States 
Telephone  Association  (USTA)  believed 
that  the  Board  should  require  a 
Declaration  of  Conformity  and  that  it 
would  be  wrong  to  merely  regard  the 
Declaration  of  Conformity  as  a 
complaint  resolution  tool.  USTA  states 
that  a  "Declaration  of  Conformity 
assures  the  purchaser  of  the 
telecommunications  equipment  and/or 
customer  premises  equipment  that  the 
manufecturer  has  complied  with  section 
255.  It  can  also  serve  to  educate  the 
customer  about  what  to  do  to 
communicate  with  the  manufacturer, 
how  to  request  alternate  forms  of  user 
information,  etc.  Without  a  Declaration 


of  Conformity,  a  customer  may  not  be 
able  to  determine  if  the  product  to  be 
purchased  has  been  reviewed  for 
accessibility."  The  United  Cerebral 
Palsy  Associations  (UCPA) 
recommended  that  the  final  rule  include 
a  requirement  for  a  Declaration  of 
Conformity  and  that  it  should  be  on  a 
separate  piece  of  paper  to  make  it  more 
visible. 

Response.  The  Access  Board 
recognises  that  there  is  a  need  to  have 
an  effective  and  efficient  enforcement  . 
process  for  section  255,  including  the 
possible  need  for  a  Declaration  of 
Conformity,  as  recommended  by  the 
TAAC.  However,  it  is  the  FCC,  and  not 
the  Access  Board,  which  is  responsible 
for  enforcing  section  255  through  a 
complaint  process.  The  Access  Board 
has  not  addressed  issues  in  this  final 
rule  that  are  clearly  within  the  FCC's 
jurisdiction.  The  information  not  related 
to  compliance  that  was  recommended  to 
be  included  in  a  Declaration  of 
Confonnity,  primarily  the  requirement 
to  supply  a  point  of  contact,  is  required 
by  section  1193.33  of  this  rule. 

Accessibility  Engineering  Specialists 

Comment.  The  NPRM  referred  to  the 
establishment  of  an  Association  of 
Accessibility  Engineering  Specialists 
under  the  National  Association  of  Radio 
and  Telecommunications  Engineers.  In 
its  comments,  USTA  suggested  that 
groups  such  as  this  should  more 
appropriately  be  structured  under  an 
organization  such  as  the  American 
National  Standards  Institute  (ANSI). 

Response.  As  stated  in  the  NPRM,  the 
TAAC  "report  also  recommends  the 
creation  of  a  technical  subgroup  of  a 
professional  society  which  could  train 
and  eventually  certify  "accessibility 
specialists'  or  engineers.  As  a  result  of 
work  by  several  Committee  members, 
such  a  group  has  already  been  created. 
The  National  Association  of  Radio  and 
Telecommunications  Engineers 
(NARTE),  a  private  professional 
association,  recently  formed  the 
Association  of  Accessibility  Engineering 
Specialists.  This  association  is  expected 
to  sponsor  conferences  and  workshops, 
disseminate  information,  and  suggest 
course  curricula  for  future  training  and 
certification."  The  Board  appreciates  the 
fact  that  NARTE  estabUshed  the 
Association  of  Accessibility  Engineering 
Specialists  and  believes  that  this  group 
will  contribute  to  advances  in  the  field 
of  accessible  telecommunications 
equipment  and  customer  premises 
equipment  and  assist  in  maintaining  a 
cooperative  dialogue  among 
manufacturers,  product  developers, 
engineers,  academicians,  individuals 
with  disabilities,  and  others  involved  in 
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the  telecommunications  equipment 
design  and  development  process. 
Commenters  who  wish  to  have  an 
association  created  under  the  auspices 
of  ANSI,  or  any  similar  organization, 
should  approach  that  organization.  The 
Board  encourages  any  efl^orts  to  move 
accessibility  design  into  the  mainstream 
of  telecommunications  and  will  work 
cooperatively  with  any  established 
group  to  further  those  ends. 

Market  Monitoring  Report 

Comment.  The  NPRM  discussed  that 
the  Board  intends  to  compile  a  market 
monitoring  report  on  a  regular  basis  and 
make  it  available  to  the  pubUc.  USTA 
commented  that  the  Board  did  not  offer 
what  type  of  information  it  will 
specifically  monitor,  how  often,  and  to 
what  end.  UCPA  supported  a  market 
monitoring  report  and  suggested  that  the 
Board  specify  an  annual  report.  UCPA 
recommended  that  the  report  should  be 
structured  for  rapid  turnaround  after  the 
close  of  the  monitoring  period  and  that 
successful  access  solutions  be 
hi^lighted. 

Besponse.  The  Board  intends  to 
compile  a  market  monitoring  report 
after  the  guidelines  are  published  and 
make  it  available  to  the  public.  At  this 
point,  the  Board  does  not  have  a 
schedule  for  when  the  first  report  will 
begin  or  when  it  will  be  issued,  since  it 
must  be  incorporated  into  the  Board's 
on-going  research  and  technical 
assistance  program.  The  report  will 
address  the  state  of  the  art  of  customer 
premises  equipment  and 
telecommunications  equipment  and  the 
progress  of  making  this  equipment 
accessible  and  identify  successful  access 
solutions.  Since  the  Board  is  required  to 
review  and  update  these  guidelines 
periodically,  information  from  this 
report  will  assist  the  Board  in 
determining  what  provisions  of  the 
guidelines  may  need  to  be  revised  or 
whether  new  provisions  need  to  be 
added.  In  particular,  some  issues  will  be 
targeted  for  examination,  such  as 
redundancy  and  selectability,  the  effect 
of  hearing  aid  interference  on 
bystanders,  and  whether  persons  with 
hearing  impairments  continue  to  report 
having  trouble  using  public  pay 
telephones.  These  issues  are  discussed 
further  in  the  section-by-section 
analysis. 

In  addition,  the  Board  intends  to 
investigate  whether  the  report  might  be 
compiled  in  cooperation  with  another 
government  entity  or  private  sector 
organization.  For  example,  the  National 
Institate  on  Disability  and 
Rehabihtation  Research  (NIDRR)  funds  a 
variety  of  research  projects  and  centers, 
including  a  reaearch  center  devoted  to 


telecommunications.  Also,  some  private 
sector  organizations  have  begun 
highlighting  accessible  products  in 
reports  and  trade  shows.  The  Board 
intends  to  explore  whether  it  would  be 
appropriate  to  produce  the  market 
monitoring  report  in  conjunction  with 
one  of  those  groups  or  companies. 

Section-by-Section  Analysis 

This  section  of  the  preamble 
summarizes  each  of  the  provisions  of 
the  final  rule  and  the  comments 
received  in  response  to  the  proposed 
rule.  Where  the  provision  in  the  final 
rule  differs  from  that  of  the  proposed 
rule,  an  explanation  of  the  modification 
is  provided.  The  text  of  the  final  rule 
follows  this  section.  An  appendix 
provides  examples  of  non-mandatory 
strategies  for  addressing  these 
guidelines. 

Subpart  A — General 

Section  1193.1    Purpose 

This  section  describes-the  purpose  of 
the  guidelines  which  is  to  provide 
specific  direction  for  the  accessibility, 
usability,  and  compatibility  of 
telecommunications  equipment  and 
customer  premises  equipment  covered 
by  the  Telecommunications  Act  of  1996. 
Section  25S(b)  of  the  Act  requires  that 
manufacturers  of  telecommunications 
equipment  or  customer  premises 
equipment  shall  ensure  that  the 
eouipment  is  designed,  developed,  and 
fabricated  to  be  accessible  to  and  usable 
by  individuals  with  disabilities,  if 
readily  achievable.  Section  255(d)  of  the 
Act  requires  that  whenever  it  is  not 
readily  achievable  to  make  a  product 
accessible,  a  manufacturer  shall  ensure 
that  the  equipment  is  compatible  vfiih 
existing  [>eripheral  devices  or 
specializted  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable.  The 
requirement  for  the  Board  to  issue 
accessibility  guidelines  is  contained  in 
section  255(e).  ^ 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  to  this  section  in  the  final  rule. 

Section  1193.2    Scoping 

The  NPRM  stated  that  section  255  is 
intended  to  apply  to  all  equipment  since 
the  Board  "finds  no  evidence  in  the 
statute  or  its  legislative  history  that 
Congress  intended  individuals  with 
disabilities  to  have  fewer  choices  in 
selecting  products  than  the  general 
public"  and  concluded  that  all  products 
are  subject  to  the  guidelines. 

Comment.  The  majority  of  comments, 
including  the  majority  of  those  frtMn 
TAAC  members,  supported  the  position 


that  all  products  are  subject  to  the 
guidelines.  Individuals  with  disabilities 
and  advocacy  groups  generally  said  they 
wanted  the  opportunity  to  choose 
among  the  features  of  various  products 
offered  to  the  general  public,  not  to  be 
forced  to  settle  for  the  features  a 
manufacturer  decided  to  offer  on  the 
"accessible"  product.  "Having  all  the 
models  of  equipment  carry  accessibility 
features  is  a  roust  for  me,"  said  one. 
"My  needs  are  not  necessarily  the  same 
as  another  hearing-impaired  person's. 
Among  the  products  that  must  have 
accessibility  features  are  pagers,  which 
must  have  vibrating  mode  or  else  they 
are  useless.  I  want  to  have  the  choice  to 
pick  the  right  kind  of  vibrating  pager 
based  on  my  needs."  The  Massachusetts 
Assistive  Technology  Partnerahip 
supported  the  Board's  finding  that 
section  255  applies  on  a  product-by- 
product basis.  It  said  "[w]ithout  a  clear 
requirement  that  accessibility  be 
provided  at  the  individual  product 
level,  customers  with  disabilities  risk 
being  caught  forever  in  the  same 
unacceptable  circumstance  we  have 
experienced  to  date:  a 
telecommunications  marketplace  which 
segregates  accessible  products  bom 
mainstream  products,  with  all  the 
concomitant  problems  which  "special" 
production  entails — lesser  availability, 
greater  cost,  poorer  quality  and  lack  of 
full  compatibility.  While  there  will 
surely  be  instances  where  a 
manu&ctxiror  will  choose  to  offer 
additional  cKxessibility  features  in  one 
or  two  products  in  a  product  line  where 
it  was  not  readily  achievable  to  offer 
those  features  in  every  product  in  a 
product  line,  the  proposed  rule  in  no 
way  prevents  a  manufacturer  from 
making  such  an  ofiiaring.  The  essential 
consideration  is  that  accessibility, 
usability  and  compatibility  must  be 
properly  considered  at  the  individual 
product  level  •  •  •  ." 

USTA.  the  principal  trade  association 
of  the  local  exchange  carrier  industry, 
and  a  TAAC  member,  agreed  that  all 
telecommunications  products  and 
customer  premises  equipment  should  be 
subject  to  the  guidelines.  It  stated  that 
"[tjhe  issue  of  accessibility  must  relate 
to  the  whole  universe  of  technology.  To 
do  otherwise  will  create  a  hierarchy  of 
opportunities  for  customers — a 
hierarchy  that  could  seriously 
jeopardize  teleconununications  service 
delivery. "  Bell  Atlantic  and  NYNEX 
also  supported  a  product-by-product 
approach  to  encourage  manufacturera  of 
telecommunications  equipment  and 
customer  premises  eqiUpment  to  make 
accessible  the  widest  array  of 


functionally  different  products.  Bell 
Atlantic  and  NYNEX  were  concerned 
that  appropriately  equipped 
telecommunications  equipment  and 
customer  premises  equipment  should  be 
available  to  implement  or  complement 
their  services  and  that  without  needed 
network  equipment,  service  providers 
could  be  unable  to  meet  the 
teleconununications  needs  of  people 
with  disabilities  in  an  efficient  manner. 
Bell  Atlantic  and  NYNEX  also  made  the 
point  that  accessibility  can  often  be 
achieved  only  through  compatible . 
customer  premises  equipment, 
operating  with  network  services.  They 
stated  that  "(ujnless  manufacturers  are 
obligated  to  make  a  variety  of  products 
with  difiiarent  functions  accessible, 
asstuning  such  accessibility  is  readily 
achievable,  the  accessibility  options 
available  to  service  providers  and  their 
customera  could  be  severely  limited." 
Bell  Atlantic  and  NYNEX  added  that 
even  without  a  legal  mandate,  adding 
readily  achievable  accessibility  features 
to  products  and  services  is  simply  good 
business. 

On  the  other  hand,  manufacturers  and 
the  Telecommunications  Industry 
Association  (TLA)  uniformly  said  the 
guidelines  should  be  applied  to  product 
"lines"  or  "families"  and  the  Consumer 
Electronics  Manufacturers  Association 
(CEMA)  said  compliance  should  take 
into  account  the  "market  as  a  whole" 
with  respect  to  accessibility.  In 
particular,  Ericsson,  questioned  the 
NPRM  interpretation  by  saying  "while 
there  is  no  language  in  the  statute  which 
specifically  provides  guidance  on 
whether  all  equipment  or  some 
equipment  must  be  made  accessible  or 
compatible,  there  is  similarly  no 
language  in  the  legislative  history  which 
supports  the  Board's  conclusion".  Some 
manufacturers  read  the  word 
"equipment"  in  the  statute  as  plural, 
which  they  felt  supported  their  claim 
for  coverage  of  groups  of  products  rather 
than  individual  products. 

Several  manufacturers  drew  analogies 
to  portions  of  facilities  covered  by  the 
Americans  with  Disabilities  Act  (ADA), 
such  as  stadium  seats,  hotel  rooms,  and 
telephones  in  a  bank  as  giving  weight 
that  only  some  telecommunications 
equipment  and  customer  premises 
equipment  needs  to  be  accessible.  The 
commenters  said  that  the  ADA  has 
recognized  that  proper  application  of 
the  readily  achievable  definition,  which 
defines  the  scope  of  the  obligations 
under  the  ADA,  will,  in  some 
circumstances,  result  in  people  with 
disabilities  having  accessibility  but 
fewer  choices  than  the  general  public. 
The  commenters  concluded  that  all 
products  should  not  be  required  to  be 


accessible  if  other  models  of  a  similar 
product  with  comparable  features  and  at 
comparable  cost  are  available. 

These  commenters  also  added  that 
with  a  broad  range  of  accessibility  needs 
to  be  met,  it  is  unrealistic  to  expect  that 
a  manufacturer  could  provide  this  range 
of  products  within  the  limits  of  the 
readily  achievable  limitation.  These 
commenters  further  said  that  varying 
and  occasionally  conflicting 
accessibility  needs  of  persons  with 
different  disabilities  virtually  dictate  a 
product  family  approach.  The 
Information  Technology  Industries 
Council  commented  that  accessibility 
issues  raised  by  section  255  require  the 
Board  to  consider  cost  impact  issues  of 
far  greater  scope  and  complexity, 
involving  the  recurring  costs  of 
designing  and  manufecturing  complex 
products  sold  in  a  highly  competitive 
marketplace  characterized  by  rapid 
technological  iimovation.  Because 
competitive  profit  margins  are  thin, 
company  survival  and  continuing 
research  and  iimovation  are  extremely 
sensitive  to  cost  increases.  Many 
telecommunications  industry 
commentera  expressed  concern  that  the 
guidelines  will  have  an  inhibiting  effect 
if  they  discourage  equipment 
manufacturers  from  developing 
specialized  products  targeted  to  the 
differing,  and  sometimes  mutually 
inconsistent,  needs  of  individuals  with 
differing  disabilities. 

Response.  Section  255  requires 
manufacturers  to  ensure  that 
telecommunications  equipment  and 
customer  premises  equipment  are 
designed,  developed  and  fabricated  to 
be  accessible.  Manufactiuers  seem  to 
argue  that  the  statute  can  be  read  as 
having  a  second  qualifier,  in  addition  to 
readily  achievable.  That  is, 
manufacturers  argue  that  some 
telecommunications  equipment  and 
some  customer  premises  equipment 
should  be  designed  developed  and 
fabricated  to  be  accessible  if  readily 
achievable,  unless  comparable 
equipment  is  available. 

Manufacturers  claim  the  statute 
should  be  read  as  applying  to  product 
"lines"  or  "families"  rather  than 
individual  products  as  long  as 
accessible  products  vtrith  comparable, 
substantially  comparable,  or  similar 
features  are  available  at  a  comparable 
cost.  These  commenters  did  not  provide 
a  definition  of  a  product  line  or  family. 
It  is  not  clear  whether  all  cellular 
telephones  are  to  be  regarded  as  part  of 
the  same  product  line,  so  that  only  one 
needs  to  be  accessible  to  a  person  with 
a  disability,  even  if  it  were  readily 
achievable  to  make  others  accessible. 
The  comment  from  CEMA  goes  further 


by  suggesting  that,  if  one  manufectiu«r 
makes  a  cellular  phone  accessible  to 
blind  personi^  another  manufacturer 
would  not  need  to  even  consider 
whether  it  were  readily  achievable  to  do 
so. 

Aside  6x>m  the  fact  that  such  an 
interpretation  is  not  supported  by  the 
plain  statutory  language,  it  does  not 
answer  the  question  of  what  is 
comparable.  Suppose  a  person  with  a 
disability  wants  die  features  on  product 
A,  but  product  B  has  the  accessibility 
features.  For  example,  product  A  is  a 
pager  with  a  lighted  display  which  can 
be  seen  in  dim  light,  and  product  B  is 
a  pager  without  &e  lighted  display  but 
with  a  vibrator  to  alert  a  deaf  person.  It 
is  not  clear  what  "comparable"  feature 
is  the  substitute  for  not  having  the 
lighted  display.  If  the  deaf  person  woriu 
in  a  low-light  environment,  the  lighted 
display  may  be  needed.  Moreover,  if  the 
deaf  person  also  has  a  visual 
impairment,  a  situation  common  among 
older  persons,  the  lighted  display  may 
be  part  of  the  accessibiUty  that  person 
needs.  Similarly,  a  modem 
manufecturer  might  offer  V.18 
compatibility  only  on  its  9600  bps 
model,  not  its  56k  bps  model. 
Conversely,  it  may  provide  V.18 
capability  only  on  its  fast  modem,  but 
some  service  providers  do  not  support 
high  speed  modems.  Furthermore, 
commenters  provided  no  indication  of 
how  much  of  a  price  difference  is  to  be 
considered  as  comparable.  The  statute 
provides  only  one  reason  for  not  making 
telecommunications  equipment  and 
customer  premises  equipment 
accessible,  usable,  or  compatible  and 
that  is  that  it  is  not  readily  achievable. 
The  clear  meaning  of  the  statute  is,  if  it 
is  readily  achievable  to  put  a  vibrator  in 
product  A  and  product  B,  and  V.18 
capability  in  more  than  one  modem,  a 
manufacturer  is  required  to  do  so. 

The  Board  has  acknowledged  that  it 
may  not  be  readily  achievable  to  make 
every  product  accessible  or  compatible. 
Depending  on  the  design,  technology,  or 
several  other  factors,  it  may  be 
determined  that  providing  accessibility 
to  all  products  in  a  product  line  is  not 
readily  achievable.  The  guidelines  do 
not  require  accessibiUty  or  compatibility 
when  that  determination  has  b^n 
made,  and  it  is  up  to  the  manufacturer 
to  make  it.  However,  the  assessment  as 
to  whether  it  is  or  is  not  readily 
achievable  cannot  be  bypassed  simply 
because  another  product  is  already 
accessible.  For  this  purpose,  two 
products  are  considered  to  be  different 
if  they  have  different  functions  or 
features.  Products  which  differ  only 
cosmetically,  where  such  differences  do 
not  affect  functionality,  are  not 
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considered  separate  products.  An 
appendix  note  has  been  added  to  clarify 
this  point. 

In  drawgig  analogies  from  the  ADA. 
the  correct  connection  is  between 
telecommunications  equipment  and 
customer  premises  equipment  and  the 
facility,  not  individual  elements  within 
the  facility.  For  example,  all  theaters  in 
a  multi-theater  complex  must  be 
accessible  so  that  persons  with 
disabilities  can  choose  which  films  to 
see.  not  only  a  few  theaters  with 
"comparable"  movies;  all  stadiums 
must  be  accessible,  not  just  one  for 
baseball,  one  for  football,  and  one  for 
soccer.  Disabled  persons'  seat  choices 
are  limited  but  not  whether  they  can  see 
movie  A  or  movie  B.  Also,  within  a 
phone  bank,  the  one  accessible  phone  is 
simply  at  a  lower  position  but  it  is  not 
merely  "comparable"  to  the  other 
phones  in  the  bank,  it  is  identical. 

Finally,  many  of  the  commenters 
contend  that  certain  requirements  are 
not  readily  achievable  if  applied  across 
all  products.  Several  mentioned  the 
incompatibility  or  conflict  between 
solutions  for  different  disabilities, 
though  no  examples  of  such  conflicts 
were  provided.  If  such  designs  are  truly 
not  readily  achievable,  the  guidelines  do 
not  require  accessibility  or 
compatibility.  Thus,  the  guidelines 
would  be  satisfied. 

Comment.  CEMA  wanted  the  Board  to 
take  into  account  that  the  cost  of 
retooling  an  assembly  line  is 
prohibitively  expensive  if  done  before 
the  production  cycle  lifespan  of  a 
product  has  come  to  an  end.  CEMA 
recommended  that  the  guidelines 
should  be  modified  to  recognize  the 
need  for  manufacturers  to  complete 
production  runs  prior  to  making  design 
changes  and  asked  for  a  "grace  period" 
after  having  complied  with  current 
guidelines  before  having  to  retool  their 
assembly  lines  and  update  to  any  new 
guidelines. 

Response.  No  explicit  "grace  period" 
is  needed  since  it  is  built  into  the 
determination  of  readily  achievable 

Comment.  The  majority  of  comments 
praised  the  Board  for  adhering  to  the 
recommendations  of  the  TAAC  report. 
However,  several  comments  said  the 
NfPRM  had  converted  numerous  TAAC 
voluntary  recommendations  into 
mandatory  obligations. 

Response.  The  Board's  guidelines  are 
rules  under  the  meaning  of  the 
Administrative  Procedures  Act '  and  are 
appropriately  written  in  mandatory 
language.  Nevertheless,  the  guidelines 
maintain  the  TAAC  recommendations 
insofar  as  they  were  written  as  ^'shall" 
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or  "should."  Some  of  the  TAAC 
recommendations  which  used  "should" 
were  placed  in  the  appendix,  such  as 
the  recommendation  that  manufacturers 
encourage  distributors  to  adopt 
information  dissemination  programs 
similar  to  theirs,  or  to  incorporate 
redundancy  and  selectability  in 
products.  Where  the  Board  felt  the 
provision  was  important  enough  that  it 
belonged  in  the  text,  it  was  converted  to 
a  requirement.  How  each  requirement  is 
implemented  will  be  determined  as 
each  manufacturer  deems  appropriate 
for  its  own  operation,  such  as  the 
requirement  to  consider  including 
persons  with  disabilities  in  product 
trials. 

Comment.  One  commenter 
recommended  that  the  guidelines  be 
clarihed  to  explain  that  they  apply 
solely  to  equipment  used  primarily  for 
access  to  telecommunications  services. 
The  commenter  pointed  out  that  the 
Senate  report  exempted  equipment  used 
to  access  "information  services".  The- 
commenter  indicated  that  the  Senate's 
definition  of  telecommunications,  as  set 
forth  in  the  report  "excludes  those 
services,  such  as  interactive  games  or 
shopping  services  or  other  services 
involving  interaction  with  stored 
information,  that  are  defined  as 
information  services." 

Response.  Information  services  are 
not  covered  by  these  guidelines.  The 
Act  defines  what  is  telecommunications 
equipment  and  customer  premises 
equipment.  If  a  product  "originates, 
routes  or  terminates 
telecommunications"  it  is  covered 
whether  the  product  does  that  most  of 
the  time  or  only  a  small  portion  of  the 
time.  Of  course,  only  the  functions 
directly  related  to  a  product's  operation 
as  telecommunications  equipment  or 
customer  premises  equipment  are 
covered  by  the  guidelines.  A  set-top-box 
which  converts  a  television  so  that  it 
can  send  e-mail  or  engage  in  Internet 
telephony,  for  example,  is  customer 
premises  equipment  when  performing 
those  functions.  The  Senate  report  only 
excludes  tftbse  services  descritied  as 
"information  services".  It  does  not  mean 
any  equipment  which  receives  such 
services  is  excluded  if  the  product  is 
also  customer  premises  equipment. 

Comment.  One  comment  oojected  to 
the  Board's  exclusion  of  existing 
products  for  coverage  by  the  guidelines, 
noting  that  the  word  "new"  does  not 
appear  in  the  statute.  Many  current 
products  will  be  on  the  market  for  some 
time  and  should  be  required  to  be 
retrofitted  to  be  accessible  or 
compatible,  if  readily  achievable. 

Response.  While  it  is  true  that  the 
word  "new"  does  not  occur  in  the 


statute,  the  Senate  report  clearly  says 
that  the  Board's  guidelines  should  be 
"prospective  in  nature",  intended  to 
apply  to  future  products.  In  addition, 
the  statute  applies  to  equipment 
designed,  developed  and  fabricated 
which  the  Board  interprets  to  mean  that 
the  Act  applies  to  equipment  for  which 
all  three  events  occurred  after 
enactment  of  the  Act.  There  is  no 
requirement  to  retroHt  existing 
equipment. 

Section  1193.3    Definitions 

With  a  few  exceptions  discussed 
below,  the  definitions  in  this  section  are 
the  same  as  the  definitions  used  in  the 
Telecommunications  Act  of  1996. 

Accessible.  Subpart  C  contains  the 
minimum  requirements  for  accessibility. 
Therefore,  the  term  accessible  is  defined 
as  meeting  the  provisions  of  Subpart  C. 

Comment.  A  few  commenters 
suggested  making  the  definition  more 
general  by  using  a  definition  which  did 
not  refer  to  Subpart  C. 

Response.  Using  a  more  general 
definition  would  make  the  term 
"accessible"  subjective  and  potentially 
allow  the  term  to  be  used  to  describe 
products  which  do  not  comply  with 
these  guidelines.  Therefore,  the 
definition  has  not  been  changed. 

Alternate  Formats.  Certain  product 
information  must  be  made  available  in 
alternate  formats  for  the  product  to  be 
usable  by  individuals  with  disabilities. 
Common  forms  of  alternate  formats  are 
Braille,  large  print,  ASCII  text,  and 
audio  cassettes.  Further  discussion  of 
alternate  formats  is  provided  in  section 
1193.33  and  in  the  appendix. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  to  this  definition. 

Alternate  Modes.  Alternate  modes  are 
different  means  of  providing 
information  to  users  of  products 
including  product  documentation  and 
information  about  the  status  or 
operation  of  controls.  For  example,  if  a 
manufacturer  provides  product 
instructions  on  a  video  cassette, 
captioning  or  video  description  would 
be  required.  Further  discussion  of 
alternate  modes  is  provided  in  section 
1193.33  and  in  the  appendix. 

Comment.  Some  commenters  noted 
that  the  proposed  definition  did  not 
actually  define  alternate  modes,  but 
simply  gave  a  listing  of  examples.  Also, 
several  commenters.  including  the 
American  Council  of  the  Blind  and  the 
American  Foundation  for  the  Blind 
recommended  that  the  term  "audio 
description"  be  changed  to  "video 
description"  because  the  term  "video" 
more  accurately  describes  the  means  of 
providing  the  information. 


Response.  A  definition  is  provided  for 
the  term  "alternate  modes"  in  the  final 
rule.  In  addition,  the  term  "audio 
description"  has  been  changed  to 
"video  description." 

Compatible.  Subpart  D  contains  the 
minimum  requirements  for 
compatibility  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access.  Tlierefore,  the  term  compatible 
is  defined  as  meeting  the  provisions  of 
Subpart  D. 

Comment.  One  commenter  noted  that 
the  term  "compatible"  is  too  nebulous 
and  broad  and  recommended 
substituting  the  word  interoperable  for 
compatible. 

Response.  The  term  "compatible"  is 
taken  directly  from  the  statute. 
Therafbre,  the  term  has  been  retained  in 
the  final  rule. 

Customer  Premises  Equipment.  This 
definition  is  taken  from  the 
Telecommunications  Act.  Equipment 
employed  on  the  premises  of  a  person, 
which  can  originate,  route  or  terminate 
telecommunications,  is  customer 
premises  equipment.  "Person"  is  a 
common  legal  term  meaning  an 
individual,  firm,  partnership, 
corporation,  or  organization. 

Cfustomer  premises  equipment  can 
also  include  certain  specialized 
customer  premises  equipment  which  are 
directly  connected  to  the 
telecommunications  network  and  which 
can  originate,  route,  or  terminate 
telecommunications.  Equipment  Mdth 
such  capabilities  is  covered  by  section 
255  and  is  required  to  meet  the 
accessibility  requirements  of  Subpart  C, 
if  readily  achievable,  or  to  be 
compatible  with  speciahzed  customer 
premises  equipment  and  peripheral 
devices  according  to  Subpart  D,  if 
readily  achievable. 

Comment.  The  proposed  rule  asked 
for  comments  on  the  definition  of 
customer  premises  equipinent.  Some 
commenters  stated  that  it  was  unclear 
whether  software  was  included  in  the 
definition.  Also,  it  was  suggested  by  one 
commenter  that  the^efinition  include 
"wireless  systems".  Some  comments 
bom  industry,  including  Matsushita 
Electric  Corporation  of  America 
suggested  that  the  definition  of 
customer  premises  equipment  be 
changed  "to  confine  the  applicability  of 
the  guidelines  ...  to  equipment  the 
primary  use  of  which  is 
telecommunications,  thus  exclud(ing) 
such  products  as  television  receivers, 
VCRs.  set-top  boxes,  computers  without 
modems,  and  other  consumer  products 
the  primary  purpose  of  which  is  other 
than  for  telecommunications."  Self  Help 


for  Hard  of  Hearing  People  (SHHH)  and 
many  individuals  who  are  hard  of 
hearing  suggested  clarifying  the 
definition  to  include  public  pay 
telephones  as  examples  of  customer 
premises  equipment. 

Response.  If  a  product  "originates, 
routes  or  terminates 
telecommunications"  it  is  customer 
premises  equipment  and  thus  covered 
by  the  Act  whether  the  product  does 
that  most  of  the  time  or  only  a  small 
portion  of  the  time.  Only  the  functions 
directly  related  to  the  product's 
operation  as  customer  premises 
equipment  are  covered.  For  example, 
the  buttons,  prompts,  displays,  or 
output  and  input  needed  to  send  and 
receive  e-mail  or  an  Internet  telephone 
call  are  covered.  Other  functions  not 
related  to  telecommunications,  such  as 
starting  a  program  on  a  computer  or 
changing  channels  on  a  combination 
television-Internet  device  would  not  be 
covered.  The  term  "customer  premises 
equipment"  is  defined  in  the 
Telecommimications  Act  and  the 
definition  in  the  NPRM  was  taken 
directly  from  the  Act.  The  definition  has 
been  retained  in  the  final  rule  without 
change. 

The  guidelines  do  not  differentiate 
between  hardware,  firmware  or  software 
implementations  of  a  product's 
functions  or  features,  nor  do  they 
differentiate  between  functions  and 
features  built  into  the  product  and  those 
that  may  be  provided  from  a  remote 
server  over  the  networii^  The  functions 
are  covered  by  these  guidelines  whether 
the  functions  are  provided  by  software, 
hardware,  or  firmware.  As  the  NPRM 
indicated,  customer  premises 
equipment  may  also  include  wireless 
sets.2  Finally,  pubUc  pay  telephones  are 
considered  customer  premises 
equipment.^ 

Manufacturer.  This  definition  is 
provided  as  a  shorthand  reference  for  a 
manufacturer  of  telecommunications 
equipment  and  customer  premises 
equipment. 

Comment.  Several  commenters 
recommended  that  the  definition  be 
modified  to  include  subcomponent 
manufacturers,  manufacturers  of 
component  parts  which  can  convert  a 
piece  of  equipment  into  customer 
premises  equipment,  and  software 


>See  Declaratory  Ruling.  DA  93-122  .  8  FCC  Red 
6171. 6174  (Com.  Car.  Bur.  1993)  (7X)CSM 
Declaratory  Ruling),  recon.  pending  (finding  that 
definition  of  "premises"  includes  "locations"  such 
as  airplanes,  trains  and  rental  cars,  despite  the  fact 
that  they  are  mobile). 

'  See,  Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation  Provisions  of 
the  Telecommunications  Act  of  1996,  96-128. 
November  8, 1996. 


manufacturers  that  design  software  to  be 
used  in  telecommunications  or 
customer  premises  equipment.  The 
National  Association  of  the  Deaf 
recommended  that  the  definition  of 
manufacturer  be  flexible  so  that  it  does 
not  unduly  restrict  the  type  of  entity 
that  is  covered  by  section  255.  Another 
commenter  recommended  that  the  term 
manufacturer  be  defined  to  include 
those  who  assemble  the  component       ~~ 
parts  into  a  final  product. 

Response.  For  the  purposes  of  these 
giudeUnes,  a  manufacturer  is  the  entity 
which  makes  a  product  for  sale  to  a  user 
or  to  a  vendor  who  sells  to  a  user.  This 
would  generally  be  the  final  assembler 
of  separate  subcomponents;  that  is,  the 
entity  whose  brand  name  appears  on  the 
product.  Acme  Computers,  for  example, 
would  be  responsible  for  ensuring 
accessibility  to  any  of  its  computers 
which  can  originate,  route  or  terminate 
telecommunications.  Such  a  computer 
might  include  a  General  Products 
modem  which  is  itself  a  manufacturer 
because  it  sells  General  Products 
modems  directly  to  the  public.  Acme 
Computers  would  be  responsible  for 
ensuring  that  it  obtained  the  accessible 
General  Products  modem  for  inclusion 
in  its  computers.  Also,  Acme  would 
ensure,  through  contractual  provisions, 
purchase  order  stipulations,  or  any 
other  method  it  chooses,  that 
subcomponent  suppliers  who  were  not 
themselves  manufacturers,  provided 
accessible  subcomponents  where 
available.  Thus,  Acme  can  share  or 
distribute  responsibility  for  design, 
development  and  fabrication  of 
accessible  products.  The  definition  has 
been  clarified  in  the  final  rule. 

Peripheral  Devices.  Section  255  (d)  of 
the  Act  provides  that  when  it  is  not 
readily  achievable  to  make 
telecommunications  equipment  or 
customer  premises  equipment 
accessible,  manufacturers  shall  ensure 
that  the  equipment  is  compatible  with 
existing  peripheral  devices  or 
specialized  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable.  No 
definition  is  provided  in  the  Act  but  the 
term  peripheral  devices  commonly 
refers  to  audio  ampfifiers,  ring  signal    * 
lights,  some  TTYs,  refreshable  Braille 
translators,  text-to-speech  synthesizers 
and  similar  devices.  These  devices  must 
be  connected  to  a  telephone  or  other 
customer  premises  equipment  to  enable 
an  individual  with  a  disability  to 
originate,  route,  or  terminate 
telecommunications.  Peripheral  devices 
caimot  perform  these  functions  on  their 
own. 
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No  substantive  comments  were 
received  and  no  changes  have  been 
made  to  this  definition. 

Product.  This  de^ition  is  provided 
as  a  shorthand  reference  for 
telecommunications  equipment  and 
customer  premises  equipment. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  to  this  deBnition. 

Readily  Achievable.  Comment.  Many 
comments  from  persons  with 
disabilities  and  their  organizations 
wanted  the  Board  to  apply  stricter 
criteria,  such  as  "undue  burden,"  rather 
than  readily  achievable.  The  National 
Association  of  the  Deaf  (NAD)  said  it  is 
critical  that  the  readily  achievable 
analysis  under  section  2S5  be  performed 
on  a  case-by-case  basis,  rather  than 
through  a  numerical  or  other  standard 
formula  for  all  telecommunications 
equipment.  NAD  also  supported  the 
NPRM  proposal  to  consider  design 
expertise,  knowledge  of  specific 
manufacturing  techniques,  or  the 
availability  of  certain  kinds  of 
technological  solutions  among  a 
company's  available  resources.  Further, 
a  readily  achievable  determination 
made  under  section  255  should  parallel 
a  readily  achievable  analysis  under  the 
Americans  with  Disabilities  Act  (ADA) 
in  that  it  should  consider  the  entire 
operations  and  resources  of  a  parent 
corporation  and  its  subsidiaries  in 
determining  the  manufacturer's 
resources. 

Manufacturers,  on  the  other  hand,  did 
not  feel  the  resources  of  a  parent 
company  should  be  taken  into  account. 
They  pointed  out  the  unique  financial 
conHgurations  of  telecommunications 
companies  as  being  divided  into 
separate  design  units,  each  with  its  own 
budgetary  resources  and  fiscal 
responsibilities. 

Hesponse.  The  use  of  the  term  readily 
achievable  rather  than  undue  burden  is 
a  statutory  requirement.  The  Board 
cannot  change  the  term.  What  the 
guidelines  can  do  is  provide  some 
guidance  to  manufacturers  as  to  how  to 
relate  the  readily  achievable  factors 
from  the  ADA  to  the 
telecommunications  industry. 

Both  the  statutory  definition  of 
readily  achievable  and  the  Department 
of  Justice  (DO))  regulations  include  the 
resources  of  a  parent  company  as  a 
factor.  However,  such  resources  are 
considered  only  to  the  extent  those 
resources  are  available  to  the  subsidiary. 
If.  for  example,  the  subsidiary  is 
responsible  for  product  design  but  the 
parent  company  is  responsible  for 
overall  marketing,  it  may  be  appropriate 
to  expect  the  parent  company  to  address 
some  of  the  marketing  goals.  If,  on  the 


other  hand,  the  resources  of  a  parent 
company  are  not  available  to  the 
subsidiary,  they  may  not  be  relevant. 
This  determination  would  be  made  on 
a  case-by-case  basis. 

Comment.  Manufacturers  were  split 
on  the  issue  of  factors  to  be  considered, 
some  saying  the  ADA  factors  should  be 
applied  without  amplification  and 
others  saying  the  unique  character  of 
telecommunications  required  a  tailored 
set  of  criteria.  Ericsson  supported  the 
NPRM  adoption  of  the  formal  definition 
of  readily  achievable  as  "easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or 
expense."  However.  Ericsson 
recommended  that  any  additional 
language  which  explains  the  factors  to 
be  considered  in  determining  whether  it 
is  readily  achievable  for  a  manufacturer 
to  make  its  eauipment  accessible  or 
compatible,  should  be  deleted.  Ericsson 
commented  that  the  FCC.  pursuant  to  its 
complaint  jurisdiction,  is  in  a  better 
position  than  the  Access  Board  to 
determine  what  factors  in  the 
telecommunications  context  are  relevant 
to  the  term  readily  achievable. 

Response.  The  final  rule  includes  an 
appendix  note  that  discusses  factors  to 
be  considered  in  making  a 
determination  whether  an  action  is 
readily  achievable  or  not.  The  factors 
are  provided  for  guidance  only  and  are 
neither  presented  in  any  particular 
order  or  given  any  particular  weight. 
The  Board  expects  that  the  FCC  will  set 
forth  the  factors  which  it  will  use  to 
judge  compliance.  Once  that  occujv  the 
Board  will  revise  the  appendix  to  these 
guidelines,  as  appropriate.  However,  in 
the  absence  of  specific  criteria  issued  by 
the  FCC,  the  Board  believes  it  is 
desirable  to  provide  interim  guidance. 

Comment.  Several  manufacturers 
suggested  adding  readily  achievable 
factors  such  as  weighing  the  removal  of 
one  barrier  against  another,  whether  the 
solution  would  limit  mass  market 
appeal,  "user-friendliness."  and  that 
one  barrier  should  not  be  viewed  in 
isolation  to  the  availability  of  a 
comparable  product  that  was  accessible. 

Several  also  said  the  removal  of  a 
barrier  should  not  result  in  a 
fundamental  alteration  of  the  product. 
Motorola  cited  the  DO)  ADA  regulation 
as  support  that  "accessibility  or 
compatibility  features  that  would 
fundamentally  alter  the  nature  of  the 
telecommunications  equipment  at  issue 
do  not  fall  within  the  definition  of 
readily  achievable  and  therefore  are  not 
required."  Motorola  said  that  DO) 
reached  the  conclusion  that 
"fundamental  alteration"  is  a 
component  of  "readily  achievable"  by 
drawing  a  comparison  to  the  "undue 


burden"  standard,  which  defines  the 
scope  of  a  public  accommodation's  duty 
to  provide  auxiliary  aids  and  services. 
The  undue  burden  and  readily 
achievable  determinations  depend  upon 
the  same  factors.  The  undue  burden 
standard,  however,  requires  a  higher 
level  of  effort  to  achieve  compliance 
than  the  readily  achievable  limitation 
does.  Since  the  undue  burden  standard 
excuses  actions  that  would 
fundamentally  modify  goods  and 
services.  Motorola  concludes  that  the 
readily  achievable  limitation  would 
excuse  such  actions  as  well,  even 
though  this  is  not  specifically  stated  in 
the  regulations.  Compactness  and 
portability,  Motorola  continues,  are 
fundamental  characteristics  of  wireless 
customer  premises  equipment  and  that 
these  attributes  are  responsible  for  their 
popularity.  Incorporating  accessibility 
features  could,  in  some  cases,  result  in 
a  significant  increase  in  the  size  of  the 
customer  premises  equipment,  thus 
fundamentally  altering  die  nature  of  the 
product  at  issue. 

Response.  The  appendix  includes 
factors  derived  from  the  ADA  and  the 
DO)  regulations.  Several  coramenters 
suggested  adding  additional  factors.  The 
Board  was  not  persuaded  that  the 
additional  factors  suggested,  such  as 
mass  market  ap|}eal  or  "user- 
friendliness,"  were  consistent  with 
those  from  the  ADA  or  the  DO) 
regulations.  However,  the  Board  does 
acknowledge  that  readily  achievable  is 
intended  to  be  a  lower  standard  than 
"undue  burden"  and  that  the  latter 
includes  the  concept  of  fundamental 
alteration.  Therefore,  consistent  with 
the  DO)  interpretation,  fundamental 
alteration  is  listed  as  a  factor  in  the 
appendix. 

Comment.  Some  commenters  said  that 
since  what  is  readily  achievable  will 
change  over  time,  disability  access 
requirements  should  be  gradually 
phased-in. 

Response.  Since  the  determination 
whether  an  action  is  readily  achievable 
will  automatically  change  over  time, 
with  new  technology  or  new 
understanding,  no  explicit  phase-in  is 
needed.  Obviously,  knowing  about  an 
accessibility  solution,  even  in  detail, 
does  not  mean  it  is  readily  achievable 
for  a  specific  manufacturer  to 
implement  it  immediately.  Even  if  it 
only  requires  substituting  a  different, 
compatible  part,  the  new  part  must  be 
ordered  and  integrated  into  the 
manufacturing  process.  A  more  extreme 
implementation  might  require  re-tooling 
or  redesign.  On  the  other  hand,  a  given 
solution  might  be  so  similar  to  the 
current  design,  development  and 
fabrication  process  that  it  is  readily 


achievable  to  implement  it  quickly.  To 
incorporate  a  specific  phase-in  period 
would  delay  implementation  of  such  a 
readily  achievable  solution.  Each 
manufacturer  would  make  its  own 
determination  as  to  what  is  now  readily 
achievable  and  proceed  according  to  its 
own  schedule. 

Comment.  The  NPRM  asked 
(Question  2  (e))  whether  resources  other 
than  monetary  should  be  considered  in 
determining  whether  an  action  is 
readily  achievable.  Motorola  said  that 
"the  relative  technological  expertise  of 
telecommunications  manufacturers 
should  not  be  a  factor  defining  what  is 
readily  achievable."  Motorola  was 
concerned  that  measuring  technological 
expertise  would  be  too  subjective  and 
that  criteria  for  measuring  expertise  may 
not  be  fairly  and  consistently  applied. 
On  the  other  hand,  TIA  said  that 
resources  other  than  monetary  should 
be  considered  in  determining  whether 
an  action  is  readily  achievable.  TLA 
suggested  that  the  process  of 
technological  innovation  is  only  faasible 
when  the  appropriate  resources  in  the 
appropriate  quantities  are  applied  at  the 
appropriate  time. 

Response.  Some  commenters  seemed 
to  think  that  the  inclusion  of  technical 
expertise  was  to  be  used  in  place  of 
financial  resources  or  as  a  rea&on  for 
requiring  one  company  to  do  more  than 
another.  This  was  not  the  intent  but, 
rather  the  rev^^e.  That  is,  a  company 
might  have  ample  financial  resources 
and,  at  first  glance,  appear  to  have  no 
defense  for  not  having  included  a 
particular  accessibility  feature  in  a  given 
product.  However,  it  might  be  that  the 
company  lades  personnel  with 
experience  in  software  development,  for 
example,  needed  to  implement  the 
design  solution.  One  might  reason  that, 
if  the  financial  resoiutres  are  available, 
the  company  should  hire  the 
appropriate  personnel,  but,  if  it  does,  it 
may  no  longer  iiave  the  financial 
resources  to  implement  the  design 
solution.  One  would  expect  that  the 
company  would  develop  the  technical    • 
expertise  over  time  and  that  eventually 
the  access  solution  might  become 
readily  achievable.  The  Board  has  never 
proposed  to  make  any  determinations  of 
whether  any  activity  was  readily 
achievable,  only  to  set  forth  a  series  of 
factors  that  a  manufacturer  would 
consider  in  making  its  own 
determination. 

Comment.  Motorola  felt  that  it  would 
be  inappropriate  for  a  government  entity 
to  "certify"  the  competence  of  any 
manufacturer  or  its  personnel. 

Response.  There  was  never  any 
suggestion  that  any  government  entity 
would  "certify"  any  personnel  or  that 


any  determination  would  be  made  by 
anyone  but  the  manufacturer  itself.  The 
question  was  designed  to  raise  the  issue 
that  whether  something  was  readily 
achievable  could  be  related  to  more  than 
monetary  resources. 

Comment.  Some  commenters  said  that 
proprietary  accessibility  features  will 
frequently  have  additional  costs 
associated  with  licensing  fees.  If  rights 
to  use  those  technologies  can  be 
obtained,  which  is  not  at  all  certain,  the 
right  to  use  proprietary  technology  to 
provide  accessibility  will  be  expensive. 
In  some  cases,  such  proprietary  access 
technologies  would  not  be  available  for 
a  reasonable  price  and  therefore  could 
not  be  required. 

Response.  This  cost  would  be 
included  as  part  of  an  assessment  of. 
what  is  readily  achievable. 

Comment.  Ctaie  commenter  stated  that 
a  manufacturer  could  hesitate  before 
introducing  a  potentially  valuable 
technical  innovation  if  doing  so  would 
cause  sefrtion  255  compliance  costs  to 
inunediately  skyrocket. 

Response.  Compliance  costs  would 
not  "skyrocket"  since  cost  is  explicit  in 
determining  what  is  readily  achievable. 
If  the  cost  goes  over  what  the 
manufacturer  considers  to  be  readily 
achievable,  the  compliance  cost  drops  to 
zero  because  the  new  product  is  no 
longer  required  to  be  accessible  or 
compatible. 

Comment.  The  NPRM  asked 
(Question  2  (b))  whether  laige  and  small 
manufacturers  would  be  treated 
differently  under  the  readily  achievable 
limitation  and  whether  this  would 
confer  a  market  advantage  cm  small 
companies  (Question  2  (c))  because  they 
would  have  fewer  resources  and, 
therefore,  be  expected  to  do  less. 
Comments  uniformly  supported  the  idea 
that  the  readily  achievable  criteria 
should  be  applied  equally.  Several 
comments  pointed  out  that  any 
advantage  a  small  manufacturer  derived 
would  be  temporary.  A  company  with 
few  resources,  they  argued,  might  be 
able  to  claim  that  providing  accessibility 
was  not  readily  achievable  and  could 
manufacture  cheaper  products. 
However,  any  competitive  advantage  it 
gained  would  result  in  higher  sales, 
increasing  its  resources,  until  it  could 
no  longer  claim  access  was  not  readily 
achievable. 

Response.  The  NPRM  question  was 
confusing  and  apparently  gave  the 
impression  that  the  Board  was 
considering  developing  different  criteria 
for  large  and  small  companies.  The 
Board  did  not  intend  to  suggest  that 
difiierent  criteria  would  be  applied  to 
different  sized  manufacturers. 


Comment.  The  NPRM  asked 
(Question  2  (d))  whether  "technological 
feasibility"  should  be  an  explicit  factor 
in  determining  whether  an  action  is 
readily  achievable.  Most  comments 
agreed  this  is  an  important  factor  and 
said  it  needed  to  be  included.  However, 
some  comments  pointed  out  that  if  an 
action  were  not  technologically  feasible, 
it  would  not  be  accomplishable  at  all. 
let  alone  "easily  accomplishable, 
without  much  difficulty  or  expanse." 
NAD  said  that,  where  a  manufacturer 
alleges  that  providing  accessibiUty  for  a 
particular  telecommunications  product 
will  not  be  technologically  feasible,  the 
manufacturer  should  be  required  to 
demonstrate  that  it  has  mgaged  in 
comprehensive  eflbrts  to  overcome  the 
technologicalproblems  at  hand. 

Response.  Tne  Board  agrees  that 
technological  feasibility  is  inherent  in 
the  determination  of  what  is  readily 
achievable  and  does  not  need  to  be 
explicitly  stated.  The  issue  of  what  a 
manufacturer  must  demonstrate  is  a 
matter  for  the  FCC  to  decide  in  an 
enforcement  proceediag.  — 

Specialized  Customer  Premises 
Equipment.  Section  255(d)  of  the 
Telecommunicatioas  Act  requires  that 
whenever  it  is  not  readily  aciiievable  to 
make  a  product  accessible,  a 
manufacturer  shall  ensore  that  the 
equipment  is  compatible  %vith  existing 
peripheral  devices  or  specialized 
customer  premises  eqiii|«ient 
commonly  used  by  individuals  with 
disabilities  to  achieve  access,  if  readily 
achievable.  The  Teleconununications 
Act  does  not  define  specialized 
customer  premises  equipment.  As 
discussed  above,  the  Act  defines 
customer  premises  equipment  as 
"equipment  employed  on  the  premises 
of  a  person  (other  thaa  a  carrier)  to 
originate,  route,  or  teminete 
telecommunications'. 

The  Board  noted  in  the  NPRM  that  the 
Act  and  its  legislative  hieto^  do  not 
make  clear  whether  Congrpss  intended 
to  treat  specialized  customer  premises 
equipment  differently  from  peripheral 
devices.  The  NPRM  also  pointed  out 
that  certain  specialized  equipment,  such 
as  direct-connect  TTYs,  can  originate, 
route,  or  terminate  telecommunications 
without  connection  to  other  equipment. 
The  NPRM  concluded  that  if  specialized 
customer  premises  equipment  can 
originate,  route,  or  terminate 
telecommunications,  it  appears  that  the 
equipment  should  be  treated  the  same 
as  customer  premises  equipment  and 
asked  (Question  3)  if  this  should  belhe 
case. 

Comment.  The  overwhelming 
majority  of  comments  including  those 
bom  the  telecommunications  industry 
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and  disability  organizations  responded 
that  if  specialized  customer  premises 
equipment  can  originate,  route,  or 
terminate  telecommunications,  the 
equipment  should  be  treated  the  same 
as  customer  premises  equipment.  The 
Trace  Center  commented  that  TTYs  are 
made  primarily  for  individuals  who  are 
deaf  and  requiring  that  TTYs  provide 
voice  output  for  all  of  the  information 
displayed  on  the  screen  seems  counter 
productive.  One  commenter  suggested 
that  the  term  "hmited  customer 
premises  equipment"  replace  the  term 
specialized  customer  premises 
equipment  because  it  would  more 
accurately  describe  a  device  that  serves 
a  certain  population.  Ultratec,  a 
memufacturer  of  TTYs.  commented  that 
the  majority  of  the  output  criteria,  and 
all  of  the  compatibility  criteria,  are  not 
applicable  to  TTYs.  Therefore,  TTYs 
should  not  be  considered  customer 
premises  equipment. 

Response.  The  statute,  not  the 
guidelines,  defines  customer  premises 
equipment.  If  specialized  customer 
premises  equipment  can  originate, 
route,  or  terminate  telecommunications, 
it  is  customer  premises  equipment 
according  to  the  statutory  definition. 
Therefore,  the  term  "specialized 
customer  premises  equipment"  is 
defined  in  the  final  rule  as  "equipment 
employed  on  the  premises  of  a  person 
(other  than  a  carrier)  to  originate,  route, 
or  terminate  telecommunications,  which 
is  commonly  used  by  individuals  with 
disabilities  to  achieve  access."  If 
specialized  customer  premises 
equipment  manufacturers  are  not 
required  to  follow  the  guidelines  where 
readily  achievable,  then  individuals 
with  multiple  disabilities,  or 
individuals  with  disabilities  other  than 
deafness  who  want  to  communicate 
with  individuals  who  are  deaf  may  find 
it  difficuh  or  impossible  to  find 
specialized  customer  premises 
equipment  that  they  can  use.  For 
example,  even  though  it  may  seem 
"counter-productive,"  a  person  who  is 
blind  may  need  to  communicate  with  a 
TTY  user  directly,  without  going 
through  a  relay  service,  and  would  need 
auditory  output.  Whether  it  is  readily 
achievable  to  provide  auditory  output  is 
for  the  manufocturer  to  decide.  The  fact 
that  individuals  with  multiple 
disabilities  are  not  the  primary  market 
for  the  specialized  customer  premises 
equipment  is  not  persuasive,  since  this 
is  equally  true  of  all  mass  market 
manufacturers. 

TR^  provisions  for  accessibility  and 
compatibility  are  required  only  when 
the  feature  or  function  is  provided.  For 
example,  the  requirement  to  provide  a 
visual  output  applies  only  where  an 


auditory  output  is  provided.  Thus,  if  a 
product  provides  no  auditory  output  for 
its  operation,  a  corresponding  visual 
output  is  not  required.  Therefore,  a  TTY 
should  be  able  to  meet  the  provisions 
for  output  and  compatibility  the  same  as 
any  other  telecommunications  . 
equipment  or  customer  premises 
equipment.  A  particular  manufacturer 
must  make  the  determination  of  what  is 
readily  achievable  on  a  case-by-case 
basis. 

On  balance,  the  Board  concludes  that 
specialized  customer  premises 
equipment  should  be  considered  a 
subset  of  customer  premises  equipment, 
and  that  manufacturers  of  specialized 
customer  premises  equipment  should 
make  their  products  accessible  to  all 
individuals  with  disabilities,  including 
the  disability  represented  by  their  target 
market,  where  readily  achievable. 

Comment.  Ultratec  pointed  out  that, 
currently,  TTYs  with  direct  connect 
capabilities  are  analog  only  units  and 
that  consumers  cannot  use  the  full 
capabilities  of  direct  connect  TTYs  (i.e. 
auto  answer  capabilities),  unless  they 
install  a  separate  analog  port  within 
their  digital  PBX  system.  This,  Ultratec 
adds,  is  a  compatibility  issue  and  as  a 
specialized  customer  premises 
equipment  manufacturer  cannot  do 
anything  to  bring  about  access  at  this 
time  in  a  digital  environment. 

Response.  The  Board  understands  that 
some  manufacturers  are  working  to 
solve  the  non-compatibility  between 
analog  and  digital  signals,  but  that  a 
solution  may  not  be  readily  achievable 
at  this  time.  A  note  has  been  added  to 
the  appendix  regarding  strategies  that 
can  be  used  to  improve  the 
compatibility  between  TTYs  and  the 
telecommimications  network  in  the 
interim  until  industry  standards  are  in 
place. 

Telecommunications.  This  is  the  same 
definition  &x>m  the  Telecommunications 
Act. 

No  substantive  comments  were 
received  regarding  this  definition  and 
no  changes  have  been  made  in  the  final 
rule. 

Telecommunications  Equipment.  This 
is  the  same  definition  from  the 
Telecommunications  Act. 

No  substantive  comments  were 
received  regarding  this  definition  and 
no  changes  have  been  made  in  the  final 
rule. 

Telecommunications  Service.  This  is 
the  same  definition  from  the 
Telecommunications  Act. 

No  substantive  comments  were 
received  regarding  this  definition  and 
no  changes  have  been  made  in  the  final 
rule. 


TTY.  This  definition  is  taken  from  the 
ADA  Accessibility  Guidelines,  primarily 
for  consistency  with  the  Board's  other 
guidelines. 

No  substantive  comments  were 
received  regarding  this  definition  and 
no  changes  have  baen  made  in  the  final 
rule. 

Usable.  This  definition  is  included  to 
convey  the  important  point  that 

Eroducts  which  have  been  designed  to 
a  accessible  are  usable  only  if  an 
individual  has  adequate  information  on 
how  to  operate  the  product.  Further 
discussion  of  usability  is  provided  in 
§1193.33. 

Comment.  Ericsson  points  out  that 
neither  the  Act,  nor  its  legislative 
history  defines  "usable"  as  meaning 
access  to  instructions,  product 
information  and  documentation  relative, 
to  products.  Ericsson  suggests  that  the 
term  "usable"  be  stricken  from  the 
definitions  section.  The  Trace  Center 
recommended  some  minor  editorial 
changes  to  the  definition  as  proposed. 

Response.  The  term  "usable"  in  the 
Act  does  not  stand  alone,  but,  rather  is 
part  of  a  term  of  art,  "accessible  to  and 
usable  by"  persons  with  disabilities, 
which  is  a  standard  phrase  in  disability 
law  and  regulation.  The  terra  generally 
means  more  than  "convenient  and 
practicable  for  use"  as  Ericsson 
suggested  in  its  comments.  Typically, 
"accessible"  means  an  element 
complies  with  a  specific  technical 
specification  whereas  "usable"  means  a 
person  with  a  disability  can  use  the 
element  enectively.  Something  can  be 
accessible  but  not  usable:  a  door  can  be 
built  to  correct  specifications,  with 
proper  maneuvering  space,  but  space 
can  be  blocked  by  furniture  or  otherwise 
be  made  unusable.  Conversely, 
something  can  be  usable  but  not 
accessible:  a  door  which  does  not  meet 
maneuvering  space  requirements  (i.e.,  is 
not  accessible)  can  be  made  usable  by 
adding  a  power  operator. 

Telecommunications  equipment  or 
customer  premises  equipment  is  made 
usable  to  a  purchaser  by  having 
instructions;  except  for  the  simplest 
device,  it  would  not  be  usable  by 
anyone  without  instructions.  If 
instructions  are  not  provided  for  any 
user,  instructions  in  alternate  formats 
would  not  be  required.  Accessible 
features  can  be  provided,  but  without 
instructions,  the  product  could  not  be 
used. 

Where  information  or  documentation 
is  provided  for  a  product,  the 
information  or  documentation  must  be 
provided  in  an  accessible  format  that  is 
usable  by  a  person  with  a  disability. 
Cleerly,  to  be  usable  by  persons  with 
disabilities  instructions  must  be  in  a 
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form  they  can  use:  print  information  is 
not  very  helpful  to  a  person  who  is 
blind  and  auditory  information  is 
useless  to  a  person  who  is  deaf.  A  slight 
editorial  change  has  been  made  in 
response  to  the  comment  from  the  Trace 
Center. 

Subpart  B — General  Requirements 

Section  1193.21    Accessibility. 
Usability  and  Compatibility 

This  section  provides  that  where 
readily  achievable,  telecommunications 
equipment  and  customer  premises 
equipment  shall  comply  with  the 
specific  technical  provisions  of  Subpart 

C.  Where  it  is  not  readily  achievable  to 
comply  with  Subpart  C, 
telecommunications  equipment  and 
customer  premises  equipment  shall 
comply  with  the  provisions  of  Subpart 

D.  if  readily  achievable.  This  is  a 
restatement  of  the  Act  and  sets  forth  the 
readily  achievable  limitation  which 
applies  to  all  subsequent  sections  of 
these  guidelines. 

Comment.  Several  comments  pointed 
out  that  the  NPRM  applied  the  readily 
achievable  limitation  only  to  the 
provisions  of  Subparts  C  and  D  but  not 
to  the  other  provisions  in  the  rule.  They 
correcUy  noted  that  the  statutory 
requirements  for  usability  are  also 
subject  to  the  readily  achievable 
limitation.  As  proposed,  the  obligations 
to  provide  usable  documentation 
seemed  to  be  absolute.  Additionally,  the 
Trace  Center  pointed  out  that  the  NPRM 
was  unclear  whether  the  requirements 
of  Subpart  D  (Requirements  for 
Compatibility  With  Peripheral  Etevices 
and  Specialized  Customer  Premises 
Equipment)  must  be  met  if  a  product 
fully  complies  with  the  requirements  in 
Subpart  C  (Requirements  for 
Accessibility  and  Usability). 

Response.  The  Board  agrees  that  the 
statute  applies  the  readily  achievable 
limitation  to  usability  as  well  as 
accessibility  and  compatibility. 
Therefore,  the  title  of  this  section  has 
been  changed  and  the  proposed 
§§  1193.25, 1193.27  and  1193.29  have 
been  moved  to  Subpart  C  and 
renumbered  accordingly.  Section  255 
does  not  require  telecommunications 
equipment  and  customer  premises 
equipment  to  be  both  accessible  and 
compatible.  Therefore, 
telecommunications  equipment  and 
customer  premises  equipment  are  not 
required  to  be  compatible  with 
peripheral  devices  or  specialized 
customer  premises  equipment  if  they 
comply  with  the  requirements  in 
subpart  C. 


Section  1193.23    Product  Design. 
Development  and  Evaluation 

This  section  requires  manufacturers  to 
evaluate  the  accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  and  customer  premises 
equipment  and  incorporate  such 
evaluation  throughout  product  design, 
development,  and  fabrication,  as  early 
and  consistently  as  possible. 
Manufacturers  must  develop  a  process 
to  ensure  that  products  are  designed, 
developed  and  fabricated  to  be 
accessible  whenever  it  is  readily 
achievable.  Since  what  is  readily 
achievable  will  vary  according  to  the 
stage  of  development  (i.e.,  some  things 
will  be  readily  achievable  in  the  design 
phase  which  are  not  in  later  phases), 
barriers  to  accessibility,  usability,  and 
compatibility  must  be  identified 
throughout  product  design  and 
development,  from  conceptualization  to 
production.  Moreover,  usability  can  be 
seriously  affected  even  after  production, 
if  information  is  not  provided  in  an 
effective  manner. 

The  details  of  such  a  process  will  vary 
fit>m  one  company  to  the  next,  so  this 
section  does  not  specify  the  structure  or 
specific  content  of  a  process.  Instead, 
this  section  sets  forth  a  series  of  factors 
that  a  manufacturer  must  consider  in 
developing  such  a  process.  How,  and  to 
what  extent,  each  of  the  factors  is 
incorporated  in  a  specific  process  is  up 
to  the  manufacturer. 

Comment.  The  majority  of  comments 
supported  the  provision  as  proposed  but 
manufacturers  generally  objected  to 
intrusions  into  their  proprietary  or 
discretionary  activities.  They  also 
viewed  this  provision  as  creating 
paperwork  burdens  and  criticized  the 
Board  for  not  using  the  TAAC 
recommendation  which  used  the  word 
"should"  rather  than  mandatory 
language  for  this  section. 

Response.  The  provision,  as  proposed, 
consisted  of  a  set  of  factors  which  the 
Board  considers  critical  to  the 
development  of  any  plan  which  seeks  to 
ensure  that  products  will  be  designed, 
developed  and  fabricated  to  be 
accessible.  As  such,  they  are  more  than 
suggestions.  On  the  other  hand,  the 
Board  is  fully  aware  that  different 
manufacturers,  or  even  the  same 
manufacturer  at  different  times,  must  be 
given  the  flexibility  to  tailor  any  such 
plan  to  its  own  particular  needs. 
Therefore,  while  this  section  sets  forth 
the  factors  which  must  be  considered  in 
approaching  how  accessibility  will  be 
provided,  it  does  not  prescribe  any 
particular  plan  or  content.  It  does  not 
require  that  such  a  process  be  submitted 
to  any  entity  or  that  it  even  be  in 


writing.  The  requirement  is  outcome- 
oriented,  and  a  process  could  range 
from  purely  conceptual  to  formally 
documented,  as  suits  the  manufacturer. 
With  respect  to  the  "mandatory"  nature 
of  the  provision,  as  explained 
elsewhere,  the  Board  does  not  construe 
its  statutory  mandate  as  merely 
providing  hortatory  technical  assistance. 
However,  the  Board  did  not  ignore  the 
TAAC  recommendation,  it  merely 
approached  it  from  a  different  direction. 

Comment.  Commenters  almost 
uniformly  misconstrued  the  provision 
as  requiring  extensive  activities  and 
documentation,  which  it  does  not.  One 
manufacturer  interpreted  the  section  as 
requiring  a  "checklist"  which  would 
need  to  be  completed  for  each  product. 

Response.  While  there  is  nothing  to 
prevent  a  manufacturer  from  using 
extensive  activities  and  documentation, 
this  approach  is  neither  required  nor 
suggested.  A  "checklist"  seems  to 
envision  an  after-the-fact  evaluation 
activity  which  is  certainly  not  the  best 
way  to  achieve  access.  It  also  seems  to 
assume  that  such  evaluation  is  to  be 
applied  to  existing  products.  As 
explained  in  section  1193.2,  these 
guidelines  apply  to  products  designed, 
developed  and  fabricated  after  the 
effective  date  of  this  rule.  Of  course,  in 
the  beginning,  before  designers  and 
developers  are  knowledgeable  and 
familiar  with  access,  some  checklist 
procedure  may  be  useful.  Ultimately, 
however,  the  goal  is  for  designers  to  be 
aware  of  access  and  incorporate  such 
considerations  in  the  conceptualization 
of  new  products.  When  an  idea  is  just 
beginning  to  take  shape,  a  designer 
would  ask,  "How  would  a  blind  person 
use  this  product?  How  would  a  deaf 
person  use  it?"  The  sooner  a 
manufacturer  makes  its  design  team 
cognizant  of  design  issues  for  achieving 
accessibility  and  proven  solutions  for 
accessibility  and  compatibility,  the 
easier  this  process  will  be.  But,  again, 
how  this  is  done  is  up  to  the 
manufacturer. 

Comment.  Manufacturers  also 
believed  the  provision  required 
extensive  marketing  and  testing 
programs,  well  beyond  what  they  might 
currently  provide. 

Response.  The  guidelines  do  not 
require  market  research,  testing  or 
consultation,  only  that  they  be 
considered  and  incorporated  to  the 
extent  deemed  appropriate  for  a  given 
manufacturer.  If  a  manufacturer  has  a 
large  marketing  effort,  involving  surveys 
and  focus  groups,  it  may  be  appropriate 
to  include  persons  with  disabilities  in 
such  groups.  On  the  other  hand,  some 
small  companies  do  not  do  any  real 
marketing,  per  se,  but  may  just  notice 
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that  a  product  made  by  XYZ 
Corporation  is  selling  well  and.  based 
on  this  "marketing  survey"  it  decides  it 
can  make  a  cheaper  one.  Clearly, 
"involvement"  of  persons  with 
disabilities  is  not  appropriate  in  this 
case.  The  final  provision,  therefore,  has 
been  revised  to  make  it  clear  that  these 
activities  are  not  expected  to  be  created 
where  none  existed  before. 

Comment.  TIA  noted  that  the  NPRM 
discussion  assumes  the  impact  will  be 
low  because  manufacturers  are  only 
required  to  achieve  what  can  be 
accomplished  easily,  without  much 
difficulty  or  expense.  "This  appears," 
says  TIA,  "to  omit  consideration  of  the 
costs  of  making  readily  achievable 
determinations  in  the  first  place,  prior 
to  any  expenditures  on  design, 
development  and  fabrication." 

Response.  As  stated  above,  in  the 
beginning  manufacturers  may  s|>end 
some  time  evaluating  products  and  the 
difficulty  and  expense  of  doing  so  may 
contribute  to  a  finding  that  accessibility 
is  not  readily  achievable.  These  costs 
have  not  been  omitted,  they  are 
explicitly  included  in  deciding  whether 
an  action  is  readily  achievable,  a 
determination  which  is  to  be  made  by 
the  manufacturer  not  the  Board. 
Moreover,  as  designers  become  more 
familiar  with  access  and  as 
technological  solutions  are  found,  the 
process  should  become  more  and  more 
automatic.  The  Board  has  a  positive 
regard  for  manufacturers  of 
telecommunications  equipment  and 
customer  premises  equipment  as 
enterprising  innovators  who  desire  to 
provide  access  because  they  view  it  as 
the  right  thing  to  do,  and  because  it  is 
good  business,  not  just  because  there  is 
a  Federal  requirement.  Indeed,  recent 
axmouncements  by  telecommunications 
companies  suggests  this  is  true.' 

Comment.  SBC  Communications 
commented  that  the  complex 
interrelationship  between  equipment 
and  services  in  providing  accessibility 
to  telecommunications  suggests  that 
coordination  and  cooperation  between 
manufacturers  and  service  providers 
will  be  beneficial.  SBC  agreed  that 
involving  individuals  with  disabilities 
in  the  product  development  process  will 
encourage  appropriate  design  solutions 
to  accessibility  barriers  and  permit  the 
exchange  of  relevant  information.  It 
believed  that  the  same  benefits  would 
flow  from  interchanges  with  service 
providers. 

Response.  The  Board  agrees  that  it 
would  be  desirable  for  manufacturers  to 


*"B«I1  AlUntic.  NYNEX  Announce  Plans  To 
Makt  Smvicas.  Products  Mora  Accessibla,"  pf«*s 
ralaas*.  February  3.  1997. 


consult  with  service  providers  during 
the  design  phase.  As  SBC  points  out.  the 
solution  to  a  particular  barrier  might  be 
better  addressed  by  the  service  or  might 
involve  a  combination  of  service  and 
equipment  designs.  Accordingly,  the 
recommendation  has  been  added  to  the 
appendix  to  include  service  providers  in 
any  consultation  process. 

Comment.  The  American  Council  of 
the  Blind  (ACB)  strongly  supported  the 
provision  that  manufacturers  include 
individuals  with  disabilities  in  market 
research,  product  design,  and  testing. 
ACB  felt  that  including  individuals  with 
disabilities  is  important  but  that 
manufacturers  should  consult  with 
representatives  from  a  cross-section  of 
disability  groups,  particularly 
individuals  whose  disabilities  afiiect 
hearing,  vision,  movement, 
manipulation,  speech,  and 
interpretation  of  information.  ACB 
believed  that  it  was  important  to  remind 
manufocturers  that  they  should  work 
with  a  broad  cross-section  of  disability 
groups  and  not  just  some. 

Response.  The  Board  agrees  that  a 
cross-section  of  disability  groups  should 
be  included  in  an  evaluation  of  the 
accessibility  and  usability  of 
telecommunications  equipment  and 
customer  premises  equipment. 
However,  since  the  provision  is  meant 
to  be  general,  no  change  has  been  made 
in  the  final  rule. 

Subpart  C — Requirements  for 
Accessibility  and  Usability 

Section  1193.31    Accessibility  and 
Usability 

This  section  provides  that,  subject  to 
section  1193.21,  manufacturers  must 
design,  develop  and  fabricate  their 
products  to  meet  the  specific 
requirements  of  sections  1193.33 
through  1193.43.  As  discussed  under 
section  1193.21,  some  sections  related 
to  usability  have  been  moved  to  this 
subpart  to  reflect  that  they  are  subject  to 
the  readily  achievable  limitation.  The 
title  has  been  changed  and  the  sections 
renumbered  accordingly. 

Comment.  Several  manufacturers 
suggested  replacing  "shall"  with 
"should"  throughout  and  placing  all  the 
requirements  in  an  appendix,  not  in  the 
guidelines. 

Response.  As  discussed  previously, 
the  guidelines  are  not  merely  advisory 
technical  assistance. 

Section  1193.33    Information. 
Documentation  and  Training  [1193.25 
intheNPRMJ 

Paragraph  (a)  of  this  section  requires 
that  manufacturers  provide  access  to 
information  and  documentation.  This 


information  and  documentation 
includes  user  guides,  installation 
guides,  and  product  sup{>ort 
communications,  regarding  both  the 
product  in  general  and  the  accessibility 
features  of  the  product.  Information  and 
documentation  are  what  make  a  product 
usable  by  anyone  and,  if  such 
information  is  provided  to  the  public  at 
no  charge,  it  must  b^  provided  to  people 
with  disabilities  at  no  additional  charge. 
Alternate  formats  or  alternate  modes  of 
this  information  are  also  required  to  be 
available,  upon  request.  Manufacturers 
are  also  required  to  ensure  usable 
customer  support  and  technical  support 
in  the  call  centers  and  service  centers, 
which  support  their  products. 

Comment.  The  American  Council  of 
the  Blind  (ACB)  commented  that  the 
provision  as  proposed  was  unclear  if 
ahemate  formats  must  be  available  at  no 
additional  charge.  They  also  added  that 
the  alternate  format  provided  should  be 
of  the  customer's  choosing,  that 
alternate  formats  are  not 
interchangeable,  and  that  a 
manufacturer  cannot  determine  which 
format  is  appropriate  for  any  particular 
customer. 

Response.  The  Board  agrees  that  the 
provision  may  have  been  unclear  in  the 
NPRM.  The  final  rule  has  been  revised 
to  clarify  that  additional  charges  may 
not  be  required  for  the  description  of 
accessibility  and  compatibility  featiires 
of  the  product,  end-user  product 
documentation,  and  usable  customer 
support  and  technical  support.  There  is 
nothing  prohibiting  a  manufacturer  frx>m 
charging  everyone  for  these  services. 
However,  people  with  disabilities  may 
not  be  charged  an  additional  fee  above 
the  fee  charged  to  everyone. 

The  specific  alternate  format  or  mode 
to  be  provided  is  that  which  is  usable 
by  the  customer.  Obviously,  it  does  no 
good  to  provide  dociunentation  in 
Braille  to  someone  who  does  not  read  it. 
While  the  user's  preference  is  first 
priority,  manufacturers  are  not  expected 
to  stock  copies  of  all  materials  in  all 
possible  alternate  formats  and  may 
negotiate  with  users  to  supply 
information  in  other  formats.  For 
example.  Braille  is  extremely  bulky  and 
can  only  be  read  by  a  minority  of 
individuals  who  are  blind.  Audio 
cassettes  are  usable  by  more  people  but 
are  difficult  for  users  to  find  a  specific 
section  or  to  skip  from  one  section  to 
the  next.  Documentation  provided  on 
disk  in  ASCII  format  can  often  be 
accessed  by  computers  with  appropriate 
software,  but  is  worthless  if  the 
information  sought  is  how  to  set  up  the 
computer  in  the  first  place.  Of  course, 
if  instructions  are  provided  by 
videotape,  appropriate  video 
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description  would  be  needed  for 
persons  who  are  blind  and  captions 
would  be  needed  for  persons  who  are 
deaf  or  hard  of  hearing. 

Comment.  Some  commenters  said 
customer  supp<^  lines  should  be  made 
accessible  to  people  with  hearing  loss. 
Specifically,  they  pointed  out  that 
automated  voice  response  systems  go 
too  fast,  are  not  clear  and  do  not  allow 
for  repeats  making  them  inaccessible  for 
most  people  with  hearing  loss.  They 
recommended  that  menus  should  be  set 
up  to  allow  someone  to  escape  early  on 
by  dialing  a  standard  number  such  as 
"0"  to  talk  to  a  person. 

Response.  Providing  a  quick  means  to 
"opt  out"  of  a  voice  mail  menu  system 
is  a  useful  featiue  to  make  such  systems 
more  usable  by  people  wdio  are  hard  of 
hearing.  In  addition,  ensuring  usable 
customer  support  may  mean  providing 
a  TTY  number,  since  the  cflrrent 
automated  voice  response  systems 
cannot  be  used  by  individuals  who  are 
deaf  either.  Such  systems  cannot  be 
accessed  by  TTY  relay  services  since 
there  is  generally  insufficient  time  for 
the  operator  to  type  the  choices  and  the 
deaf  caller  must  wait  until  the  end 
before  responding.  Also,  if  such  menu 
systems  require  quick  responses,  they 
may  not  be  usable  by  persons  with  other 
disabilities.  An  appendix  note  has  been 
added  recommending  that  automated 
voice  response  systems  should  be  set  up 
to  allow  someone  to  esfcape  early  on. 
The  appendix  also  provides  guidance  on 
how  to  provide  information  in  alternate 
formats  and  modes. 

Paragraph  (b)  requires  manufacturers 
to  include  in  general -product 
information  the  name  and  contact 
means  for  obtaining  the  information 
required  by  paragraph  (a). 

Comment.  The  NPRM  specified  a 
telephone  number  but  some 
commenters  pointed  out  that  e-mail  and 
Internet  methods  might  be  equally  valid 
methods  of  contacting  a  manufacturer 
for  information.^ 

Response.  More  and  more  companies 
have  access  to  e-mail  but  all  companies 
do  not.  The  final  rule  has  generalized 
this  requiremmt  to  allow  for  different 
ways  other  than  just  a  telephone 
number  to  contact  a  manufacttirer. 
However,  a  phone  number  is  the 
preferred  method  of  contact  since  many 
more  people  have  telephones  than  have 
access  to  e-mail  or  the  Internet. 
Additional  ways  of  contacting  a 
manufacturer  are  encouraged  but  are  not 
required.  The  name  of  the  contact  point 
can  be  an  office  of  the  manufacturer 
rather  than  an  individual. 

Paragraph  (c)  requires  manufecturers 
to  provide  employee  training 
appropriate  to  an  employee's  function. 


In  developing,  or  incorporating 
information  intd  existing  training 
programs,  consideration  must  be  given 
to  the  following  fectors:  accessibility 
requirements  of  individuals  with 
disabilities;  means  of  communicating 
with  individuals  with  disabilities: 
commonly  used  adaptive  technology 
used  with  the  manuiacturer's  products; 
designing  for  accessibility;  and 
solutions  for  accessibility  and 
compatibility. 

Comment.  Several  manufacturers 
claimed  the  guidelines  contemplate 
costly  training  of  manufactiuers' 
employees.  Several  comments  pointed 
out  that  the  NPRM  applied  the  readily 
achievable  limitation  only  to  the 
provisions  of  subparts  C  and  D  but  not 
to  the  other  requirements  of  this  rule. 

Response.  The  key  to  usability  is 
information  and  the  manufacturer's 
employees  must  know  how  to  provide  it 
in  an  efiiective  manner.  This  is 
especially  true  for  good  technical 
support,  if  persons  with  disabilities  are 
to  receive  adequate  information  on  how 
to  use  the  new  adCessibility  features  of 
telecommunications  equipment  and 
customer  premises  equipment.  The 
guidelines,  however,  do  not  require  a 
specific  training  program,  only  that 
certain  factore  be  considered  and 
incorporated  to  the  extent  deemed 
appropriate  by  a  given  manufactiuer. 

Obviously,  not  every  employee  needs 
training  in  all  factors.  Designers  and 
developers  need  to  know  aibout  barriers 
and  solutions.  Technical  support  and 
sales  personnel  need  to  know  how  to 
communicate  with  individuals  with 
disabilities  and  what  common 
peripheral  devices  may  be  compatible 
with  the  manufacturer's  products.  Other 
employees  may  need  a  combination  of 
this  training.  No  specific  program  is 
required  and  the  manufacturer  is  free  to 
address  the  needs  in  whatever  way  it 
sees  fit,  as  long  as  effective  information 
is  mx>vided. 

The  Board  agrees  that  the  statute 
applies  the  readily  achievable  limitation 
to  usability  as  well  as  accessibility  and 
compatibility.  As  noted  in  the 
discussion  in  section  1193.21  above,  the 
'title  of  this  section  has  been  changed 
and  the  proposed  section  has  been 
moved  to  Subpart  C  and  renumbered 
accordingly. 

Section  1 1 93. 35    Redundancy  and 
Selectability  [1193.33  in  the  NPRM] 

This  section  proposed  that  products 
incorporate  multiple  modes  for  input 
and  output  functions  and  that  the  user 
be  able  to  select  the  desired  mode. 

Comment.  Manufacturers  objected  to 
this  provision  on  the  basis  that  it  added 
uiuiecessary  and  potentially  unwanted 


functions  to  a  product  which  could 
affect  its  marketability  and  even  result 
in  a  "fundamental  alteration"  of  the 
product.  It  would  also,  in  their  view, 
cause  the  product  to  be  too  complicated. 

Response.  Although  this  provision 
was  supported  by  p>ersons  with 
disabilities,  it  may  run  contrary  to 
section  1193.41  (i),  which  intends  to 
make  products  accessible  to  persons 
with  limited  cognitive  skills.  As  a  result, 
the  provision  is  being  reserved  at  this 
time,  with  a  recommendation  for 
redundancy  and  selectability  placed  in 
the  appencUx.  The  Board  intends  to 
consider  this  provision  further  and 
highlight  it  for  evaluation  in  its  market 
monitoring  report.  If  the  Board's  market 
monitoring  report  shows  that 
redundancy  and  selectability  can  be 
provided  without  unnecessary 
complexity,  it  will  re-evaluate  the 
"nserved"  status  of  this  provision. 

Section  1193.37    Information  Pass- 
through  [1 1 93.27  in  the  NPRM] 

This  section  requires 
telecommunications  equipment  and 
customer  premises  equipment  to  pass 
throuigh  codes,  translation  protocols, 
formats  or  other  information  necessary 
to  provide  telecommunications  in  an 
accessible  format. 

Comment.  Most  manufecturers 
pointed  out  that  the  provision  as 
proposed  could  require  manufacturers 
to  anticipate  any  possible  code  or 
protocol  another  party  might  devise  and 
to  pass  it  through.  Moreover,  some 
technologies  operate  through 
"compression"  of  one  sort  or  another 
and  caimot  be  turned  on  or  ott,  as 
suggested  by  the  NPRM  preamble.  In 
addition,  manufacturers  objected  to  the 
one-sided  nature  of  the  requirement  and 
wanted  manufacturers  of  peripheral 
devices  and  specialized  customer 
premises  equipment  to  be  held 
accountable,  as  well.  Finally.  CEMA 
objected  to  the  example  of  closed 
captioning  cited  in  the  NPRM  as 
implying  that  televisions  were  covered 
by  the  guidelines. 

Response.  The  provision  in  the  final 
rule  has  been  modified  by  langiiage 
suggested  by  the  Trace  Center  to  specify 
that  the  information  to  be  passed 
through  must  be  standardized  and  non- 
proprietary. Also,  this  provision  is 
subject  to  the  readily  achievable  criteria 
so  that  the  obligation  is  not  absolute. 

The  Board  agrees  that  manufacturers 
of  other  types  of  equipment  need  to  be 
cognizant  of  the  capabilities  of 
telecommunications  equipment  and 
cu^pmer  premises  equipment,  as  was 
strongly  reconunended  by  the  TAAC* 
However,  the  statute  places  the 
responsibility  for  compatibiUty  on  the 
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telecommunications  equipment  and 
customer  premises  equipment 
manufacturer  and  neither  the 
Telecommunications  Act  nor  any  other 
statute  gives  the  Board  authority  to 
regulate  manufacturers  of  peripheral 
devices.  Specialized  customer  premises 
equipment,  on  the  other  hand,  is 
regarded  as  a  subset  of  customer 
premises  equipment  &nd,  therefore, 
subject  to  these  guidelines. 

Finally,  the  example  of  closed 
captions  cited  in  the  NPRM  was  merely 
to  illustrate  the  principle  of  information 
pass-through.  Closed  captioning  is 
covered  by  other  rules  and  regulations 
issued  by  the  FCC  and  is  not  a  subject 
of  this  proceeding. 

Section  1193.39    Prohibited  Reduction 
of  Accessibility,  Usability  and 
Compatibility  11193.29  in  the  NPRM] 

This  section  provides  that  no  change 
shall  be  undertaken  which  decreases  or 
has  the  effect  of  decreasing  the  net 
accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  or  customer  premises 
equipment. 

Comment.  This  provision  was 
uniformly  supported  by  disability 
groups,  many  of  whom  cited  examples 
of  an  accessible  feature  or  design  which 
was  later  defeated  by  an  alteration. 
Manufacturers,  on  the  other  hand, 
uniformly  objected  to  it.  Several  pointed 
out  that  it  was  not  a  part  of  the  TAAC 
recommendations  and  that  it 
unnecessarily  restricted  design  and 
innovation.  For  example,  it  seemed  to 
prevent  a  manufacturer  from  even 
discontinuing  an  obsolete  product  if  it 
had  an  accessibility  feature  unless  the 
same  fiaatiuB  were  incorporated  in  its 
replacement.  This  was  unreasonable, 
they  claimed,  because  a  newer 
technology  might  be  better  and  more 
efficient  but  it  might  not  be  readily 
achievable  to  incorporate  the  same 
accessibility  feature.  Products  are 
discontinued  from  time  to  time  because 
they  do  not  sell,  but  this  provision  as 
proposed  may  have  required  any 
product  with  an  accessibility  feature  to 
be  continued  in  perpetuity. 

Response.  Providmg  that  no  change 
shall  be  undertaken  which  decreases  or 
has  the  effiect  of  decreasing  accessibility 
is  a  common  principle  in  disability 
access  codes  and  standards  and  was 
borrowed  from  both  the  ADA 
Accessibility  Guidelines  (ADAAG)  and 
the  Uniform  Federal  Accessibility 
Standards  (UFAS).  Both  of  these 
prohibit  alterations  which  reduce  or 
have  the  effect  of  reducing  accessibftty 
below  the  requirements  for  new 
construction.  Those  provisions  were 
intended  to  apply  to  alterations  to 


buildings  and  facilities  which  have  a 
relatively  static  base.  However,  where 
technology  is  constantly  changing,  the 
principle  in  this  rule,  which  is 
analogous  to  the  alterations  provisions 
of  ADAAG  and  UFAS,  may  need 
adjusting.  TLA  suggested  adding 
language  that  would  refer  to  the  "net" 
accessibility,  usability  and  compatibility 
of  products.  As  previously  discussed, 
the  statute  does  not  require  that  a  new 
product  be  both  accessible  and 
compatible,  and  establishes  accessibility 
as  the  Brst  priority.  Since  an  alteration 
never  establishes  a  requirement  which 
is  greater  than  for  new  construction,  the 
same  concept  holds  true  for  section 
1193.39.  For  example,  it  might  not  be 
readily  achievable  to  provide 
accessibility  in  the  first  iteration  of  a 
pafticular  product,  but  compatibility  is 
readily  achievable.  However,  in  an 
upgrade,  technology  or  other  factors 
may  have  changed  so  that  accessibility 
is  now  readily  achievable.  Since  the 
statute  does  not  reauire  a  new  product 
to  be  both  accessible  and  compatible,  a 
change  which  increased  accessibility 
but  decreased  compatibility  would  not 
be  prohibited.  The  provision  has  been 
modified  accordingly. 

The  Board  agrees  that  it  would  be 
unreasonable  to  require  obsolete  or 
unmarketable  products  to  be  maintained 
beyond  their  useful  life.  Since  any  new 
product  introduced  to  replace  another 
would  be  subject  to  the  statutory 
requirement  to  provide  accessibility  or 
compatibility  if  readily  achievable,  a 
specific  exception  has  been  added  to 
allow  for  product  discontinuation.  The 
Board  does  not  believe  this  change  will 
significantly  affiect  the  availability  of 
accessible  products.  The  Board  intends 
to  highlight  this  item  for  attention  in  its 
market  monitoring  report  to  determine  if 
this  provision  needs  to  be  modifled  in 
the  futive. 

Section  1193.41  Input.  Control,  and 
Mechanical  Functions  {1 193.35  in  the 
NPRM] 

This  section  requires  product  input, 
control  and  mechanical  functions  to  be 
locatable,  identifiable,  and  operable 
through  at  least  one  mode  which  meets 
each  of  the  following  paragraphs.  This 
means,  each  of  the  product's  input, 
control  and  mechanical  functions  must 
be  evaluated  against  each  of  paragraphs 
(a)  through  (i)  to  ensure  that  there  is  at 
least  one  mode  that  meets  each  of  those 
requirements.  Of  course,  there  may  be 
one  mode  which  meets  more  than  one 
of  the  specific  provisions.  This  section 
does  not  specify  how  the  requirement  is 
to  be  met  but  only  specifies  the 
outcome.  The  appendix  to  this  rule 
contains  a  set  of  strategies  which  may 


help  in  developing  solutions.  In  some 
cases,  a  particular  strategy  may  be 
directly  applicable  while  a  different 
strategy  may  be  a  useful  starting  point 
for  further  exploration. 

Comment.  A  few  commenters  said 
that  it  was  not  clear  whether  a  single 
mode  was  to  meet  all  of  the  paragraphs 
in  this  section  or  whether  one  mode  was 
to  meet  paragraph  (a),  one  mode  was  to 
meet  paragraph  (b),  and  so  forth. 

Response.  In  an  effort  to  reduce  the 
redundant  language  in  the  TAAC  report, 
confusion  may  have  been  created  in  the 
NPRM.  Therefore,  the  phrase  "at  least 
one  mode"  has  been  removed  from  the 
overall  charging  statement  and  instead 
repeated  in  the  individual  paragraphs. 
Some  additional  language  has  also  been 
provided  to  clarify  that  each  of  the 
paragraphs  (a)  through  (i)  are  to  be 
satisfied  independently.  That  is.  it  may 
be  readily  achievable  to  satisfy  (a),  (c), 
and  (g),  for  example,  but  none  of  the 
others.  Again,  one  mode  may  be  able  to 
satisfy  more  than  one  paragraph. 

Paragraph  (a)  Operable  without 
vision.  No  substantive  conunents  were 
received  on  this  paragraph  and  no 
changes  were  made,  other  than  the 
editorial  changes  mentioned  in  the 
opening  paragraph  of  this  section. 

Paragraph  (b)  Operable  with  low 
vision  and  limited  or  no  hearing. 
Comment.  The  Trace  Center  suggested 
that  both  the  upiipr  and  lower  limits  for 
low  vision  be  included  and  that  the 
paragraph  title  be  amended  to  include 
the  restriction  on  audio  output. 

Response.  The  provision  has  been 
modified  accordingly. 

Paroffvph  (c)  Operable  with  little  or 
no  color  perception.  No  substantive 
comments  were  received  on  this 
paragraph  and  no  changes  were  made, 
other  than  the  editorial  changes 
mentioned  in  the  opening  paragraph  of 
this  section. 

Paragraph  (d)  Operable  without 
hearing.  No  substantive  comments  were 
received  on  this  paragraph  and  no 
changes  were  made,  other  than  the 
editorial  changes  mentioned  in  the 
opening  paragraph  of  this  section. 

Paraffvph  (e)  Operable  with  limited 
manual  dexterity.  No  substantive 
comments  were  received  on  this 
paragraph  and  no  changes  were  made, 
other  than  the  editorial  changes 
mentioned  in  the  opening  paragraph  of 
this  section. 

Paragraph  (f)  Operable  with  limited 
reach  and  strength.  Comment.  In  the 
NPRM  the  Board  had  asked  (Question  6) 
whether  the  ADAAG  provisions  for 
controls  and  operating  mechanisms  and 
reach  ranges  should  be  included  here. 
The  few  comments  on  this  issue  felt 


those  provisions  might  be  too  specific 
for  these  guidelines. 

Response.  The  ADAAG  provisions 
have  not  been  added  to  these  paragraphs 
but  have  been  included  in  the  appendix 
for  reference,  vtrith  the  notation  that 
some  customer  premises  equipment 
might  be  covered  by  the  ADA  and 
required  to  comply  with  ADAAG. 

Paragraph  (g)  Operable  without  time- 
dependent  controls.  Comment.  The 
NPRM  had  proposed  a  three-second 
time  limit.  A  few  conunents  sti^ested^ 
single  number  was  not  appropriate  for 
different  actions  and  that  more  research 
is  needed  before  applying  a  specific 
time  limit. 

Response.  The  specific  time  limit  has 
been  removed  and  the  more  general 
performance  language  fix>m  the  TAAC 
report  substituted.  Some  of  the 
discussion  on  this  subject  provided  by 
the  Trace  Center  has  been  included  in 
the  appendix. 

Paragraph  (h)  Operable  without 
speech.  No  substantive  comments  were 
received  on  this  paragraph  and  no 
changes  were  made,  other  than  the 
editorial  changes  mentioned  in  the 
opening  paragraph  of  this  section. 

Paragmph  Ji)  Operable  with  limited 
cognitive  skills.  No  substantive 
comments  were  received  on  this 
paragraph  and  no  changes  were  made, 
other  than  the  editorial  changes 
mentioned  in  the  opening  paragraph  of 
this  section. 

Section  1193.43    Output,  Display,  and 
Control  Functions  [1 193.37  in  the 
NPRM] 

Section  1193.43  applies  to  output, 
display,  and  control  functions  which  are 
necessary  to  operate  products.  This 
includes  lights  and  other  visual  displays 
and  prompts,  control  labels, 
alphanumeric  characters  and  text,  static 
and  dynamic  images,  icons,  screen 
dialog  boxes,  and  tones  and  beeps 
which  provide  operating  cues  or  control 
status.  Since  functions  requiring  voice 
communication  are  more  specific  than 
the  general  output  functions  covered  by 
this  section,  the  Board  sought  comment 
(Question  10)  on  whether  moving  the 
requirements  of  paragraphs  (b)(9)  and 
(b)(10)  to  a  different  section  would  be 
less  confusing  to  designera  and 
manufacturers. 

Comment.  The  Trace  Center  pointed 
out  that  ccmtrol  labels  had  been  omitted, 
as  well  as  sounds,  firom  the  list  of 
examples.  Also.  Trace  noted  that  it 
appeared  that  voice  communication  did 
not  need  to  comply  with  any  of  the 
paragraphs  in  the  NPRM  except  (9)  and 
(10)  and  questioned  whether  voice 
communication  should  be  treated 
separately.  Trace  speculated  that  this 


may  have  been  done  to  avoid  any 
requirement  for  speech-to-text 
translation.  While  this  may  currently 
not  be  readily  achievable,  recent 
technological  advances  are  approaching 
practical  translation  and  Trace  saw  no 
reason  why  such  translation  should  not 
be  required  when  it  becomes  readily 
achievable. 

Response.  The  phrase  "incidental 
operating  cues"  was  intended  to  include 
soimds  but  "soimds"  has  been  added, 
along  with  "labels."  and  the  phrase  "but 
not  limited  to"  to  clarify  that  the  list  of 
examples  is  not  exhaustive.  In  the 
NPRM,  this  section  was  divided  into 
subsections  (a)  and  (b)  because  the 
requirements  for  voice  commimication 
did  not  seem  to  fit  with  the  rest  of  the 
section.  Since  this  organization  caused 
some  confusion,  the  NPRM  division  into 
subsections  (a)  and  (b)  has  been 
eliminated.  Former  paragraph  (b)(10) 
has  been  incorporated  into  paragraph 
(e).  and  the  paragraphs  renumbered 
accordingly.  Also,  as  with  section 
1193.41,  the  phrase  "at  least  one  mode" 
has  been  removed  bom  the  general 
paragraph  and  repeated  in  subsequent 
paragraphs  to  clarify  that  each  of  the 
paragraphs  (a)  through  (i)  are  to  be 
satisfied  independently.  Tliat  is.  it  may 
be  readily  achievable  to  meet  the 
requirements  of  (b),  (d).  and  (g),  for 
example,  but  none  of  the  others.  Again, 
one  mode  may  be  able  to  satisfy  more 
than  one  paragraph. 

Paragraph  (a]  Availability  of  visual 
information.  No  substantive  comments 
were  received  on  this  paragraph  and  no 
changes  were  made,  other  than  the 
editorial  changes  mentioned  in  the 
opening  paragraph. 

Paragraph  (b)  Availability  of  visual 
information  for  low  vision  users. 
Comment.  As  discussed  under  section 
1193.41  (b).  a  range  has  been  included 
for  low  vision. 

Paragraph  (c)  Access  to  moving  text. 
Comment.  The  NPRM  provision 
exempted  TTYs  from  this  provision 
because  it  assumed  a  person  who 
needed  static  text  could  ask  the  TTY 
sender  to  pause  or  type  slowly.  The 
Trace  Center  pointed  out  that  there  are 
many  automatic  TTY  messages  for 
which  this  option  is  not  possible.  Also, 
the  message  recipient  could  not 
communicate  the  request  to  the  sender 
until  the  sender  had  completed  typing 
and  transmitted  "GA."  Trace  furdier 
noted  that  many  TTYs  have  a  means  to 
save  text  or  are  eouipped  with  a  printer. 

Response.  The  Board  agrees  that 
automatic  messages  could  be  a  problem 
and  that  one  may  not  be  able  to 
communicate  with  the  sender  until  the 
message  has  gone  by.  In  addition,  this 
provision  applies  to 


telecommunication^  equipment  and 
customer  premises  equipment,  not 
peripheral  devices.  Since  the  majority  of 
TTYs  to  which  this  provision  would 
apply  would  usually  have  a  printer  or 
a  feature  to  save  the  message  to  memory 
for  playback  line  by  line,  the  Board  has 
removed  the  exception. 

Paragraph  (d)  Availability  of  auditory 
information.  Comment.  TTY  to  TTY 
long  distance  and  message  unit  calls 
from  pay  telephones  are  often  not 
possible  because  an  operator  says  how 
much  money  must  be  deposited. 
Technology  exists  to  have  this 
information  displayed  on  the  telephone 
and  an  installation  is  currently 
operating  at  the  Butler  plaza  on  the  . 
Pennsylvania  Turnpike. 

Response.  This  is  a  good  example  and 
has  been  placed  in  the  appendix.  No 
changes  have  been  made  to  this 
provision,  other  than  the  editorial 
changes  mentioned  in  the  opening 
paragraph. 

Paragraph  (e)  Availability  of  auditory 
information  for  people  who  are  hard  of 
hearing.  Comment.  The  majority  of 
comments  from  persons  who  are  hard  of 
hearing  reported  having  trouble  using 
public  pay  telephones  because  of 
inadequate  receiver  amplification  levels. 
These  commenters  supported  the 
proposed  provision  that  products  be 
equipped  with  volume  control  that 
provides  an  adjustable  amplification 
ranging  from  18-25  dB  of  gain. 
However.  TLA  and  several 
manufacturers^ited  the  National 
Technology  Transfer  and  Advancement 
Act  of  1996.  whidi  requires  the  Federal 
govenunent  to  make  use  of  technical 
specifications  and  practices  estabUshed 
by  private,  volimtary  standards-setting 
bodies  wherever  possible.  Furthermore. 
TLA  claimed  that  the  higher  range  will 
result  in  signals  encroadiing  on  the 
acoustic  shock  limits  of  telephone 
receiver  output.  TIA  recommended  that 
this  section  be  revised  to  reflect  a 
general  performance  standard,  similar  to 
the  recommendation  in  the  TAAC 
report.  Some  comments  pointed  out  that 
there  was  no  baseline  signal  against 
which  the  gain  is  to  be  measured.  That 
is,  few  a  weak  signal  even  18-25  dB  of 
gain  may  be  ineffective,  while  for  a 
strong  signal,  the  present  ADAAG  and 
FCC  requirement  of  12-18  dB  may  be 
sufficient.  Also,  industry  commenters 
said  that  increasing  gain  may  not  be  the 
only,  or  even  the  best  way  to  provide 
better  access  since  amplifying  a  noisy 
signal  also  amplifies  the  noise. 

Response.  Information  submitted  by 
SHHH  indicates  that  the  proposed  gain 
of  25  dB  is  not  a  problem  for  current 
telephone  technology.  The  information 
was  based  on  testing  conducted  by  two 
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independent  laboratories  (Harry  Teder 
Ph.D.,  Consulting  in  Hearing 
Technology  and  Harry  Levitt,  Ph.D., 
Director,  Rehabilitation  Engineering  and 
Research  Center  on  Hearing 
Enhancement  and  Assistive  Devices, 
Lexington  Center).  High  gain  phones 
without  special  circuitry  currently  on 
the  market  were  tested  which  put  out  90 
dB  and  105  dB  at  maximum  volume 
setting.  This  is  a  20  dB  gain  over  the 
standard  85  dB.  The  soiuid  was  clear 
with  no  distortion.  SHHH  said  that  this 
shows  that  a  90  dB  and  105  dB  clean 
speech  level  is  achieved  with  phones 
commercially  available  with  no  worse 
distortion  levels  than  on  public  phones 
at  normal  levels.  With  special  circuits 
and  transducers,  telephones  could 
generate  even  higher  amplification 
levels,  above  25  dB.  without  distortion. 

The  current  FCC  standard  for  12-18 
dB  of  gain  was  adopted  from  ADAAG 
which  requires  certain  public  pay 
telephones  to  provide  a  gain  of  12-18 
dB.  However,  this  provision  is 
frequently  incorrectly  applied  so  that- 
the  gain  only  falls  somewhere  within 
this  range  but  does  not  reach  the  18  dB 
level.  In  fact,  the  requirement  is  to 
provide  gain  for  the  entire  range  of  12— 
18  dB. 

The  Board  is  ciurently  reviewing  all 
of  its  ADAAG  provisions  and  will  be 
issuing  a  NPRM  in  1998  which  will 
propose  a  new  ADAAG.  The  changes  to 
ADAAG  will  be  based  on 
recommendations  of  the  Board's 
ADAAG  Review  Advisory  Committee. 
That  Committee  recommended 
increasing  the  gain  for  public  pay 
telephones  from  12-18  dB  to  12-20  dB. 
Recently,  the  ANSI  A117.1  Committee 
released  its  1997  "Accessible  and 
Usable  Buildings  and  Facilities" 
standard.  This  voluntary  standard- 
setting  body  issues  accessibility 
standards  used  by  the  nations  model 
building  codes.  The  ANSI  standard 
requires  certain  public  pay  telephones 
to  provide  12  dB  of  gain  minimum  and 
up  to  20  dB  maximum  and  that  an 
automatic  reset  be  provided.  The  1997 
ANSI  All 7.1  document  and  the  Board's 
new  ADAAG  are  being  harmonized  to 
minimize  differences  between  the  two 
documents. 

Therefore,  in  accordance  with  the 
National  Technology  Transfer  and 
Advancement  Act.  the  final  rule  has 
been  changed  to  adopt  the  provision  as 
currently  specified  in  the  private, 
voluntary  ANSI  standard,  with  wording 
to  clarify  its  meaning.  For  example,  the 
ANSI  provision  was  %vritten  under  the 
assumption  of  an  incremental,  stepped 
volume  control.  If  a  volume  adjustment 
is  provided  that  allows  a  user  to  set  the 
level  anywhere  from  0  to  the  upper 


requirement  of  20  dB.  there  is  no  need 
to  specify  a  lower  limit.  If  a  stepped 
volume  control  is  provided,  one  of  the 
intermediate  levels  must  provide  12  dB 
of  gain.  Although  the  final  rule  does  not 
provide  the  hi^er  25  dB  level  as 
proposed  in  the  NPRM.  the  Board 
intends  to  highlight  this  provision  for 
evaluation  in  its  market  monitoring 
report.  If  the  Board's  maricet  monitoring 
report  shows  that  persons  with  hearing 
impairments  continue  to  report  having 
trouble  using  telephones  bcMcause  the 
level  of  amplification  is  not  high 
enough,  the  Board  will  re-evaluate  this 
provision. 

Recently,  the  FCC  issued  an  order ' 
postponing  until  January  1,  2000.  the 
date  by  which  all  telephones  covered  by 
Part  68  must  be  equipped  with  a  volume 
ccmtrol.  This  order  was  issued  as  a 
response  to  a  request  for  reconsideration 
asking  that  the  requirement  only  be 
applied  to  new  equipment.  That  request 
was  denied  but  the  time  for  compliance 
was  extended  to  take  into  account  its 
application  to  telephones  already 
registered  under  Part  68. 

The  guidelines  only  apply  to 
telecommunications  equipment  and 
customer  premises  equipment  designed, 
developed  and  fabricated  after  March  5, 
1998.  Therefore,  the  guideline  provision 
does  not  conflict  with  the  FCC  order. 
New  telephones  will  be  covered  by 
these  guidelines  and  existing  telephones 
will  have  until  January  1.  2000,  to 
comply  with  the  FCC  Order. 

Paragraph  (f)  Prevention  of  visually 
induced  seizures.  Comment.  The  NPRM 
suggested  that  the  flash  rate  for  visual 
indicators  be  set  at  or  below  3  Hz,  based 
on  research  for  visual  fire  alarms,  and 
asked  (Question  8)  whether  this  value 
was  appropriate.  The  Epilepsy 
Foundation  of  America  suggested  that 
the  value  be  reduced  to  a  maximum  2 
Hz.  based  on  recent  suggested  changes 
to  ADAAG  and  the  ANSI  A117.1 
accessibility  standard.  The  Trace  Center 
also  suggested  the  2  Hz  lower  end  but 
pointedout  that  some  visual 
characteristics  of  video  screens,  for 
example,  could  not  achieve  that  level. 
Trace  presented  data  to  indicate  that  a 
range  of  frequencies  should  be  excluded 
between  2  Hz  and  70  Hz. 

Response.  The  provision  has  been 
revised  according  to  the  suggestion  from 
Trace. 

The  r4PRM  also  asked  (Question  9) 
whether  a  similar  provision  should  be 
included  for  seizures  induced  by 
auditory  stimuli. 

Comment.  Those  comments  which 
addressed  this  issue  said  that  the  data 
are  limited  and  that  the  responses  seem 
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to  be  very  individual.  At  this  time,  there 
appears  to  be  no  good  information  on 
whether  there  are  frequencies  which 
should  be  avoided.  The  Massachusetts 
Assistive  Technology  Partnership 
encouraged  the  Board  to  conduct 
research  on  this  issue.  Trace  Center 
noted  that  the  provision  for  audio  cutoff 
would  help  alleviate  the  problem  by 
allowing  a  person  with  such  a  disability 
to  insert  a  plug  and  cut  off  any  external 
auditory  cues.  Since  another  provision 
of  the  guidelines  would  require  the 
information  to  be  conveyed  visually,  the 
person  should  be  able  to  operate  the 
product. 

Response.  The  Board  has  not  added  a 
provision  at  this  time  but  will  seek 
further  information  on  seizures  induced 
by  auditory  stimuli. 

Paragraph  (g)  Availability  of  audio 
cutoff.  Comment.  Comments  from 
persons  with  hearing  impairments 
supported  this  provision.  However, 
some  comments  ftova  both  people  with 
disabilities  and  manufacturers 
misimderstood  this  requirement.  These 
comments  thou^t  the  audio  cutoff 
applied  to  the  input  rather  than  the 
output  of  the  product,  such  as  the  input 
through  a  telephone  handset. 

Response.  Ine  provision  has  been 
rewoided  to  clari^  its  application. 

Paragraph  (h)  Non-interference  with 
hearing  technologies.  Comment.  Persons 
with  hearing  impairments  uniformly 
supported  this  provision. 
Manufacturers,  however,  said  it  posed 
problems  with  respect  to  wireless 
telephones.  They  pointed  out  that  the 
provision  as  written  specified  zero 
interference  whereas,  that  was  not 
physically  possible,  fnterference  could 
only  be  reduced  so  Car.  they  said,  and 
both  the  telephone  and  the  hearing  aid 
played  a  role.  They  urged  the  Board  to 
defer  any  such  requirement  until  the 
ANSI  C63  Committee  had  finished  its 
work.  Some  manufactiuers  also  objected 
to  the  requirement's  coverage  of 
bystanders  as  outside  the  Act's 
jurisdiction.  Also,  the  Trace  Center 
viewed  interference  as  a  compatibility 
issue  which  should  be  addressed  in 
Subpart  D  where  it  is  repeated. 

Response.  The  Board  agrees  that 
interference  levels  are  a  complex  issue 
and  cited  the  work  of  the  ANSI  C63 
Committee  in  the  NPRM.  Interference  is 
a  function  of  both  the  hearing  aid  and 
telephone,  and  the  C63  Committee  is 
seeking  to  define  "acceptable"  levels  of 
interference  with  respect  to  types  of 
hearing  aids  and  classes  of  telephones. 
The  standard  would  also  prescribe 
testing  protocols.  The  Board  does  not 
believe,  however,  that  it  should  defer  a 
requirement  until  the  ANSI  Committee 
has  finished  its  work,  but  it  does  expect 


the  Committee's  work  to  help  clarify 
what  is  readily  achievable.  Therefore, 
the  provision  has  been  modified  slightly 
in  the  final  rule  to  emphasize  that 
products  are  to  produce  the  least 
interference  possible.  In  subsequent 
revisions  to  these  guidelines  the  Board 
will  profiose  standards  for  RF  emissions 
and  will  consider  the  results  of  the 
ANSI.C63  Committee,  if  they  are 
available,  in  developing  such  standards. 

For  now,  the  reference  to  bystanders 
has  been  removed  because  a  device 
which  has  reduced  the  interference  to  a 
level  which  is  acceptable  to  the  user  is 
likely  to  have  reduced  it  for  a  bystander 
as  well.  However,  what  is  not  known  at 
this  time  is  the  effect  another  nearby 
wireless  telephone  might  have  on  a 
person's  ability  to  use  a  properly 
designed  wireless  telephone.  That  is,  a 
person  with  a  hearing  impairment  may 
have  purchased  a  telephone  which 
produces  minimal  interference  with  his 
or  her  bearing  aid  but  finds  that 
telephone  cannot  be  used  when  in  the 
vicinity  of  another  wireless  telephone 
user.  'The  Board  intends  to  specifically 
address  this  issue  in  the  mariiet 
monitoring  report  to  see  whether  the 
prohibition  of  bystander  interference 
should  be  reinstated. 

Finally,  this  provision  appears  to  be  a 
compatibility  issue,  but  it  is  really  an 
acoessibility  one.  If  a  hearing  aid  user 
experiences  unacceptable  levels  of 
interference,  the  telephone  is 
inaccessible  to  that  person.  The 
provision  correctly  belongs  in  Subpart  C 
because  the  statute  does  not  require 
telecommunications  equipment  and 
customer  premises  equipment  to  be  both 
accessible  and  compatible.  That  is.  if  the 
provisions  of  Subpart  C  are  met.  the 
manufacturer  does  not  need  to  consider 
the  provisions  of  Subpart  D. 
Furthermore,  since  the  provisions  of 
Subpart  C  are  applied  first,  if  it  is  not 
readily  achievable  for  a  manufacturer  to 
meet  this  provision  here,  it  would  not 
be  readily  achievable  in  Subpart  D 
either.  Therefore,  the  provision  has  been 
removed  from  Subpart  D. 

Paragraph  (i)  Hearing  aid  coupling. 
No  substantive  comments  were  received 
on  this  provision  and  no  changes  were 
made,  other  than  the  editorial  revisions 
discussed  in  the  general  section. 

Subpart  D — Requirements  for 
CompMibMtty  With  Peripheral  Devices 
and  Specialized  Customar  Pramisas 
Equipmant 

Section  1193.51    Compatibility 
[1193.41  in  the  NPRM] 

Section  1193.51  requires  that  when  it 
is  not  readily  achievable  to  make  a 
product  accessible,  the  product  must  be 


compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable. 

Comment.  Several  commenters 
expressed  concern  that  the  NPRM  failed 
to  reflect  adequately  the  shared 
responsibility  of  manufacturers  of 
telecommimications  equipment  and 
customer  premises  equipment  with 
manubcturere  of  peripheral  devices. 
Nortel  gave  the  example  that 
electromagnetic  compatibility  requires 
both  the  use  of  proper  hearing  aid 
shielding  and  prevention  of  imwanted 
emissions  from  the  customer  premises 
equipment.  Siemens  pointed  out  that  it 
is  unrealistic,  and  often  impossible  to 
make  equipment  compatible  with  all 
potential  forms  of  peripheral  devices, 
unless  the  manufecturer  controls  all 
aspects  of  the  affected  equipment.  The 
commenters  recommended  that  the 
Board  micourage  peripheral  device 
mdhufacturers  to  adhere  to 
compatibility  stancferds  where  they 
exist,  and  to  develop  corresponding 
standards  for  customer  premises 
equipment  and  peripheral  devices 
where  they  are  needed  but  do  not  yet 
exist. 

Response.  The  statute  places  the . 
responsibility  for  compatibility  on  the 
teleconununications  equipment  and 
customer  premises  equipment 
manufacturer  and  neither  the 
Telecommunications  Act  nor  any  other 
statute  gives  the  Board  authority  to 
regulate  manufacturers  of  peripheral 
devices.  However,  specialized  customer 
premises  equipment  is  regarded  as  a 
subset  of  customer  premises  equipment 
and.  therefore,  subject  to  these 
guidelines.  As  discussed  earlier,  the 
Board  agrees  that  manufacturers  of 
peripheral  devices  and  other  types  of 
equipment  need  to  be  cognizant  of  the 
capabilities  of  telecommunications 
equipment  and  customer  premises 
equipment. 

Comment.  The  Information 
Technology  Industry  Council 
recommended  that  the  compatibility 
requirements  should  recognize  the 
differences  betureen  traditional       • 
telephony  products  and  information 
technology  products.  Unlike  traditional 
telephony  customer  premises 
equipment,  information  technology 
products  are  invariably  associated  with 
software.  It  is  typically  software,  in 
conjunction  with  hardware,  that  enables 
compatibility  between  an  information 
technology  appliance  and  peripheral 
devices.  Thus,  the  guidelines  should 
acknowledge  that  when  information 
technology  hardware  products  are 
compatible  with  software  that  enables 


accessibility  options  and  satisfies  the 
compatibility  requirements,  the 
hardware  is  consistent  with  the 
compatibility  guidelines. 

Response.  As  the  Board  noted  in  the 
NPRM,  "evolving  telecommunications 
technologies  often  make  it  difficult  to 
distinguish  whether  a  product's 
functions  and  interfaces  are  the  result  of 
the  design  of  the  product  itself,  or  are 
the  result  of  a  service  provider's 
software  or  even  an  information  service 
format."  These  guidelines  do  not 
differentiate  between  hardware  and 
software  implementations  of  a  product's 
functions  or  features,  nor  is  any 
distinction  made  between  functions  and 
features  built  into  the  j^oduct  and  those 
that  may  be  provided  from  a  remote 
server  over  the  network. 

Paragraph  (a)  of  the  proposed  rule 
required  that  information  needed  foV  the 
operation  of  a  product  (including 
output,  alerts,  icons,  on-line  help,  and 
documentation)  be  available  in  a 
standard  electronic  text  format  on  a 
cross-industry  standard  port.  It  also 
required  that  all  input  to  and  control  of 
a  product  shall  allow  for  real  time 
operation  by  electronic  text  input  into  a 
cross-industry  standard  external  port 
and  in  cross-industry  standard  format 
which  do  not  require  manipulation  of  a 
connector  by  the  user.  The  proposed 
rule  also  provided  that  products  shall 
have  a  cross-industry  standard 
connector  which  may  require 
manipulation. 

Comment.  The  Trace  Center  strongly 
endorsed  the  inclusion  of  this  provision 
in  the  final  rule.  In  many  cases.  Trace 
said,  a  cross-industry  standard  external 
port,  such  as  an  infrared  link,  will  be 
the  only  mechanism  that  will  allow 
access  to  systems  by  individuals  with 
multiple  and  more  severe  disabilities. 
An  infrared  link  can  also  provide  a 
mechanism  for  providing  access  to  the 
smaller,  more  advanced 
telecommunication  devices  and  provide 
a  safety  net  for  products  which  are 
unable  to  incorporate  other 
technologies.  Trace  noted  that  there  is  a 
joint  international  effort  to  develop  a 
Universal  Remote  Console 
Communication  (URCC)  protocol  which 
would  achieve  this  functionality  and 
that  existence  of  a  standard  protocol  is 
essential  to  the  practical 
implementation  of  this  provision. 
Unless  a  standard  approach  is 
develof>ed  that  both  the  standard 
product  and  peripheral  device 
manufacturers  can  build  to.  it  would  be 
difficult  to  meaningfully  comply  with 
this  provision. 

Trace  also  noted  that  the  NPRM 
would  require  that  all  products  have 
both  a  wireless  and  a  hard-wire 
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connection.  Requiring  that  products 
have  a  standard  physical  connector  is 
expensive.  The  only  ports  currently 
supported  by  most  assistive 
technologies  are  RS232  serial  ports.  An 
infrared  connector  could  be  fitted  to 
these  serial  ports  on  the  peripheral 
devices  to  add  an  infrared  capability  to 
the  peripheral  devices.  However,  the 
opposite  is  not  true  for  customer 
premises  equipment.  It  is  not  easy  to 
add  a  physical  port  to  customer 
premises  equipment.  Trace 
recommended  that  the  requirement  for  a 
physical  connection  point  be  removed. 

Response.  The  Board  agrees  that 
requiring  a  standard  physical  connector 
on  customer  premises  equipment  may 
be  an  expensive  strategy.  Because  an 
infrared  connector  can  be  inexpensively 
added  to  the  serial  ports  on  peripheral 
devices  to  add  an  infrared  capability, 
the  Board  is  deleting  the  requirement  for 
a  physical  connection  point  on  products 
covered  by  section  255.  An  appendix 
note  has  been  added  to  alert  readers  that 
a  standard  has  been  proposed  that  will 
empower  wireless  communication 
devices,  such  as  cellular  phones,  pagers 
and  personal  computers  to  transfer 
useful  information  over  short  distances 
using  IiOA  infrared  data  communication 
ports. 

Paragraph  (b)  of  the  proposed  rule 
provided  that  products  providing 
auditory  output  must  provide  the 
auditory  signal  through  an  industry 
standard  connector  at  a  standard  signal 
level. 

Comment.  The  Trace  Center 
commented  that  some  type  of  a  standard 
approach  for  providing  audio  output 
should  be  provided  and  that  industry 
standard  connectors  already  exist.  Trace 
recommended  that  miniature  and  tub- 
miniature  stereo  jacks  could  meet  this 
performance  requirement.  Another 
commenter  pointed  out  that  this 
requirement  is  particularly  important 
for  telephones  that  are  not  under  the 
direct  control  of  the  user,  such  as  public 
pay  telephones  and  business 
telephones.  The  commenter 
recommended  that  the  connecter  should 
be  capable  of  both  input  and  output  or 
two  connectors  should  be  provided. 

Response.  An  appendix  note 
recommends  the  use  of  a  standard  9  mm 
miniature  plug-in  jack,  common  to 
virtually  every  personal  tape  player  or 
radio,  and  for  small  products,  a 
subminiature  phone  jack  could  be  used. 
No  changes  have  been  made  to  this 
provision  in  the  final  rule. 

Paragraph  (c)  of  the  proposed  rule 
provided  that  products  shall  not  cause 
interference  to  hearing  technologies 
(including  hearing  aids,  cochlear 


implants,  and  assistive  listening 
devices)  of  a  product  user  or  bystander. 

Comment.  CTIA  commenteo  that  the 
ANSI  C63  Committee  recognizes  that 
the  electromagnetic  interaction  between 
wireless  telephones  and  heering  aids  is 
an  interference  management  issue  that 
can  be  best  resolved  through  the 
cooperative  and  joint  efforts  of  the 
affiacted  parties.  Mitigation  of 
electromagnetic  interference  requires  an 
examination  of  both  devices,  i.e..  the 
wireless  telephone  and  the  hearing  aid. 
together,  rather  than  in  isolation. 

TLA  recommended  that  products 
should  meet  the  relevant  standards 
concemins  electromagnetic 
compatibiUty,  so  as  to  function  without 
significant  interference  with  hearing 
technologies  (including  hearing  aids, 
cochlear  implants,  and  assistive 
listening  devices)  that  meet  the 
corresponding  standards  for  such 
technologies.  The  Trace  Center  pointed 
out  that  this  secticm  was  repeated  in 
Subpart  C  and  Subpart  D  and  that  the' 
repetition  was  imneoessaiy. 

Response.  As  noted  in  the  discussion 
to  section  1193.43  (h),  this  section  has 
been  removed  from  Subpart  D  and 
subsequent  paragraphs  have  been 
redesignated  accordingly.  If  it  is  not 
readily  achievable  to  manufacture  a 
product  under  Subpart  C  that  minimizes 
interference  to  hearing  technologies  it 
follows  that  it  is  also  not  readily 
achievable  to  make  the  wireless 
telephones  and  other  customer  premises 
equipment  compatible  with  hearing 
technologies  to  minimize  interference 
under  subpart  D. 

Paragraph  (d)  of  the  proposed  rule 
provided  that  touchscreen  and  touch- 
operated  controls  shall  be  operable 
without  requiring  body  contact  or  close 
body  proximity. 

No  substantive  comments  were 
received  regarding  this  section  and  no 
changes  have  been  made  in  the  final 
rule  other  than  to  redesignate  this 
provision  as  paragraph  (c). 

Paragraph  (e)  of  the  proposed  rule 
provided  that  products  which  provide  a 
function  allowing  voice  communication 
and  which  do  not  themselves  provide  a 
TTY  functionality  shall  provide  a 
standard  non-acoustic  connection  point 
for  TTY 8.  The  proposed  rule  also 
provided  that  it  shall  also  be  possible 
for  the  user  to  easily  turn  any 
microphone  on  the  product  on  and  off 
to  enable  the  user  who  can  talk  to 
intermix  speech  with  TTY  use. 

Comment.  Nortel  recommended  that 
standards  are  needed  for  TTYs.  Absent 
the  development  of  industry-wide 
standards  for  TTY  data  formats,  it  will 
be  very  difficult  for  customer  premises 
equipment  manufacturers  to  assure 


compliance  with  TTYs  and  that  the 
establishment  of  interworking  standards 
among  various  makera  of  TTYs  will 
facilitate  compatibility  with 
telecommunications  devices.  Nortel  also 
noted  that  compatibility  does  not  ensure 
that  usable  communications  will  be 
provided,  because  other  factora  in  the 
environment  can  affect  the  reliability  of 
the  transmissions.  For  example,  the 
work  thjt  hearing  aid  manuncturers 
and  handset  manufacturers  have  jointly 
imdertaken  has  greatly  improved  the 
compatibility  of  hearing  aids  with 
fluxcoiis.  but  interference  from  outside 
sources  (such  as  computers)  can  disrupt 
the  usability  of  the  handset  by  the 
hearing  aid  wearer. 

The  Trace  Center  strongly  supported 
this  provision.  It  pointed  out  that  to 
meet  this  requirement  an  RJll  plug  or 
adaptor  on  a  phone  could  be  instaUed. 
Trace  suggested  that  it  now  appears  that 
a  simple  audio  connector  that  could  be 
compatible  with  standard  headset  jacks 
on  cellular  phcmes  could  be  established 
as  a  standand  mechanism.  Such  a 
standard  could  evolve  that  would  allow 
TTYs  to  be  easily  connected  to  a  wide 
range  of  phones,  including  miniature 
and  subminiature  phones  using  a  simple 
cable. 

Response.  If  a  TTY  is  specialized 
customer  premises  equipment,  it  is  a 
subset  of  customer  premises  equipment 
and.  therefore,  subject  to  these 
guidelines.  The  Board  agrees  that 
manufecturers  of  other  types  of 
equipment  need  to  be  cognizant  of  the 
capabilities  of  telecommunications 
equipment  and  customer  premises 
equipment.  However,  as  is  pointed  out 
earlier,  the  statute  places  the 
responsibility  for  compatibility  on  the 
telecommunications  equipment  and 
customer  premises  equipment 
manufacturer  and  neither  the 
Telecommunications  Act  or  any  other 
statute  gives  the  Board  authority  to 
regulate  manufactiirars  of  peripheral 
devices.  No  changes  have  been  made  in 
the  final  rule  other  than  to  redesignate 
this  provision  as  paragraph  (d). 

Paragraph  (f)  ot  the  proposed  rule 
provided  that  products  providing  voice 
communication  functionality  must  be 
able  to  Support  use  of  all  cross- 
manufacturer  non-proprietary  standard 
signals  used  by  TTYs.  In  addition,  this 
paragraph  would  require  computer 
modems  to  support  protocols  which  are 
compatible  with  TTYs. 

Comment.  CTIA  has  urged  the  FCC  to 
initiate  a  separate  proceeding  to  revise 
its  minimiun  technical  standards  and 
consider  the  suitability  of  the  ITU's  V.18 
standard  and  other  functional 
equivalents  in  providing  reliable  TTY 
communications  throu{^  digital 


wireless  systems.  CTIA  noted  that  the 
mj  has  published  its  draft 
recommendatiofl  for  the  V.18  standard.^ 
Commenters  also  noted  that  as 
proposed,  the  provision  suggested  that 
TTY  signal  compatibility  applied  only 
to  products  which  provided  voice 
communication  functionality, 
apparently  excluding  communication 
through  a  modem. 

Response.  An  appendix  note  has  been 
added  which  encourages  the  use  of  the 
V.18  standard.  The  provision  has  been 
reworded  in  the  final  rule  to  clarify  that 
it  applies  to  more  than  voice 
communication  and  has  been 
redesignated  as  paragraph  (e). 

Regulatory  Process  Matters 

Executive  Order  12866 

The  Board  has  determined  that  this 
final  rule  is  a  significant  regulatory 
action  for  purposes  of  Executive  Chder 
12866  since  it  raises  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates.  The  Board  has  analyzed  the 
benefits  and  costs  of  the  rule  and  has 
determined  that  it  is  not  likely  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  Although 
the  benefits  and  costs  are  difficult  to 
quantify,  the  rule  is  expected  to  have  a 
positive  economic  impact.  The  Board 
has  adhered  to  the  principles  of 
Executive  Order  12866  in  developing 
the  rule  and  it  represents  a  balanced  and 
reasonable  means  of  achieving  the 
objectives  of  section  255  of  the 
Telecommunications  Act. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  Section  601.  et  seq., 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  burdened 
by  government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  issued  in  connection  with  this 
rulemaking  contained  a  certification 
that  the  rule,  as  proposed,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
an  initial  regulatory  flexibility  analysis 
was  not  prepared.  In  particular,  the 
certification  noted  that  manufacturers  of 
telecommunications  equipment  and 
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customer  premises  equipment  are 
required  to  comply  with  section  255  of 
the  Telecommunications  Act  of  1996  to 
the  extent  that  it  is  "readily  achievable," 
which  means  that  it  is  "easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or 
expense."  Questions  were  included  in 
the  notice  of  proposed  rulemaking  to 
elicit  information  on  how  the  size  of  an 
entity  should  affect  what  is  readily 
achievable.  The  notice  further  provided 
that  the  Board  would  analyze  comments 
received  to  determine  if  a  final 
regulatory  flexibility  analysis  would  be 
prepared.  Though  the  Board  did  not 
receive  comments  objecting  to  the 
certification,  upon  review  of  comments 
received  in  response  to  the  proposed 
rule  and  the  questions  contained  in  the 
NPRM,  the  Board  has  determined  that 
the  preparation  of  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  is 
appropriate.  Accordingly,  pursuant  to 
the  RFA,  the  Board's  FRFA  is  as  follows: 

I.  Need  For  and  Final  Objectives  of  the 
Guidelines 

The  Access  Board  is  responsible  for 
developing  accessibility  guidelines  in 
conjunction  with  the  Federal 
Communications  Commission  (FCC) 
under  section  255(e)  of  the 
Telecommunications  Act  of  1996  for 
telecommunications  equipment  and 
customer  premises  equipment. 
Telecommunications  equipment  is 
equipment,  other  than  customer 
premises  equipment,  used  by  a  carrier  to 
provide  telecommunications  services, 
and  includes  software  integral  to  such 
equipment  (including  upgrades). 
Customer  premises  equipment  is 
equipment  employed  on  the  premises  of 
a  person  (other  than  a  carrier)  to 
originate,  route,  or  terminate 
telecommunications.  This  includes 
specialized  customer  premises 
equipment  as  a  subset.  The  guidelines 
address  the  access  needs  of  individuals 
with  disabilities  affecting  hearing, 
vision,  movement,  manipulation, 
speech,  and  interpretation  of 
information  while  balancing  the 
resources  of  manufacturers  of 
telecommunications  equipment  to 
provide  accessibility  features. 

The  guidelines  do  not  require 
retrofittiiig  of  existing  equipment  or 
retooling.  These  guidelines  are 
applicable  only  to  the  extent  that  it  is 
readily  achievable  to  do  so. 
Manufacturers  may  consider  costs  and 
available  resources  when  determining 
whether  and  the  extent  to  which 
compliance  is  required. 

Implementation  of  Section  255  of  the 
Telecommunications  Act  will  bring  the 
benefits  of  telecommunications  to 


potentially  48.9  million  Americans  with 
disabihties.  It  is  anticipated  that 
increased  access  to  telecommunications 
will  positively  impact  employment, 
education  and  the  quality  of  life  for 
individuals  with  disabilities. 

II.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility 
Certification 

The  Board  received  a  number  of 
comments  regarding  the  application  of 
the  term  "readily  achievable".  The 
majority  of  those  comments  addressed 
the  application  of  factors  to  be 
considered  in  determining  whether 
compliance  with  the  act  was  "readily 
achievable".  In  particular,  questions 
were  raised  regarding  the  resources  of  a 
parent  company,  comparable  products, 
fundamental  alteration  of  a  product, 
monetary  resources,  and  technological 
expertise.  The  comments  received  by 
the  Board  in  relation  to  the  application 
of  the  term  "readily  achievable"  are 
discussed  in  further  detail  in  the 
Supplementary  Information  section 
above.  (See  1193.3  Definitions.) 

Section  255  of  the 
Telecommunications  Act  defines 
"readily  achievable"  as  having  the  same 
meaning  as  in  the  ADA.  In  the 
guidelines,  "readily  achievable"  is 
further  defined  in  Section  1193.3 
(Definitions)  as  "easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense."  The  Board 
expects  that  the  FCC  will  ultimately  set 
forth  factors  that  it  will  use  to  judge 
compliance  under  the  readily 
achievable  provisions  of  the 
Telecommunications  Act.  In  the 
interim,  the  Board  has  provided  a  list  of 
factors  derived  from  the  ADA  as 
advisory  guidance  to  assist 
manufacturers  in  making  readily 
achievable  assessments.  Those  factors 
include:  (a)  the  nature  and  cost  of  the 
action  needed  to  provide  accessibility  or 
compatibility;  (b)  the  overall  resources 
of  the  manufacturer,  including  financial 
resources,  technical  expertise, 
component  supply  sources,  equipment, 
or  personnel;  (c)  the  overall  financial 
resources  of  any  parent  corporation  or 
entity,  to  the  extent  such  resources  are 
available  to  the  manufacturer;  and  (d) 
whether  the  accessibility  solution 
results  in  a  fundamental  alteration  of 
the  product.  This  latter  factor,  derived 
by  extension  from  the  "undue  burden" 
criteria  of  the  ADA,  takes  into 
consideration  the  effect  adding  an 
accessibility  feature  might  have  on  a 
given  product. 

Inherent  in  the  concept  of  "readily 
achievable"  is  a  recognition  of  the 
differences  in  the  size  and  resources  of 
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manufacturers  and  readily  achievable 
assessments  will  necessarily  require  a 
case  by  case  determination  of  the  impact 
of  the  regulations  on  small  businesses. 

in.  Description  and  Estimate  of  the 
Number  of  Small  Businesses  to  Which 
These  Guidelines  Will  Apply 

Covered  Entities:  Manufacturers  of 
telecommunications  equipment  and 
customer  premises  equipment  are 
required  by  §  255  of  the 
Telecommunications  Act  of  1966  to 
"ensure  that  the  equipment  is  designed, 
developed  and  fabricated  to  be 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  readily  achievable." 
Section  1193.3  of  the  guidelines  defines 
a  manufacturer  covered  by  $  255  as  "a 
manufacturer  of  telecommunications 
equipment  or  customer  premises 
equipment  that  sells  to  the  public  or  to 
venciors  that  sell  to  the  public:  a  final 
assembler."  The  definitions  of  customer 
premises  equipment  and 
telecommunications  equipment  help  to 
further  define  which  manufacturers  are 
covered  by  §  255: 

The  term  "customer  premises  equipment" 
means  equipment  employed  on  the  premises 
of  a  person  (other  than  a  carrier)  to  originate, 
route,  or  terminate  telecommunications.  (See 
$1193.3  Definitions) 

The  term  "telecommunications 
equipment"  means  equipment,  other  than 
customer  premises  equipment,  used  by  a 
carrier  to  provide  telecommunications 
services,  and  includes  software  integral  to 
such  equipment  (including  upgrades).  (See 
$1193.3  Definitions) 

The  Access  Board  guidelines  cover 
those  manufecturers  of  equipment  that 
function  as  customer  premises 
equipment  and  telecommunications 
equipment.  Examples  of  customer 
premises  equipment  may  include  but 
are  not  limited  to:  wireline  and  wireless 
telephones,  computers  when  employed 
on  the  premises  of  a  person  to  originate, 
route  or  terminate  telecommunications 
(i.e.,  bitemet  telephony  or  computer 
telephone  calls  with  TTY  software),  or 
direct  dial  TTYs  which  "originate,  route 
or  terminate  telecommunications."  The 
definition  of  telecommunications 
equipment  includes  switches  used  to 
direct  telecommunications  network 
services. 

This  rule  pertains  only  to  functions 
directly  related  to  telecommunications. 
For  example,  only  a  computer  with  a 
modem  can  function  as 
telecommunications  equipment  or 
customer  premises  equipment  and  only 
the  modem  functions  are  associated 
with  telecommunications.  Therefore, 
the  requirements  of  this  rule  apply  only 
to  the  modem  functions  (hardware  and 
software  operation),  and  incidental 


functions  required  for  initialization 
(turning  the  computer  on  and  launching 
the  telecommunications  program), 
necessary  to  engage  in 
telecommunications.  All  other  functions 
of  the  computer  not  related  to 
telecommunications  are  not  covered, 
such  as  word  processing,  file  searching, 
operating  system  commands,  and 
directonr  manipulation. 

Small  Businesses:  The  term  "small 
business"  is  defined  by  the  RFA  as 
having  the  same  meaning  as  the  term 
"small  business  concern"  under  section 
632  of  the  Small  Business  Act.  15  U.S.C. 
Sec.  632.  A  "small  business  concern" 
under  Section  632  is  defined  as  "one 
which  is  independently  owned  and 
operated  and  which  is  not  dominant  in 
its  field  of  operation."  Further.  Section 
632(a)(2)(A)  provides  that  the 
Administrator  of  the  Small  Business 
Administration  may  provide  additional 
criteria  by  which  a  concern  "may  be 
determined  to  be  a  small  business 
concern." 

There  are  three  industry  categories 
established  by  the  Small  Business 
Administration  which  are  applicable  to 
these  guidelines: 

(1)  Establishments  primarily  engaged 
in  manufacturing  wire  telephone  and 
telegraph  equipment.''  Included  are 
establishments  manufacturing  modems 
and  other  telephone  and  telegraph 
communications  interface  equipment. 
Firms  primarily  engaged  in  the 
manufactiuing  of  wire  telephone  and 
telegraph  equipment  are  considered  to 
be  small  businesses  if  they  employ 
1,000  or  fewer  employees.  (See  13  CFR 
121.201.)  Census  data  indicates  that 
there  are  471  such  establishments,  of 
which  92%  or  432  are  small  business 
concerns.* 

(2)  Establishments  primarily  engaged 
in  manufacturing  electronic  computers.' 
As  determined  by  the  Small  Business 
Administration,  a  manufacturer  of 
electronic  computers  is  considered  to  be 
a  small  business  entity  for  purposes  of 
the  RFA  if  it  has  1,000  or  fewer 
employees.  (See  13  CFR  121.201.) 
According  to  the  U.S.  Bureau  of  the 
Census  data,  there  are  approximately 
632  such  firms,  of  which  approximately 
594  or  94%  percent  qualify  as  small 
businesses.  1°  However,  not  all  of  the 


'  Executiva  Office  of  the  Pretident.  Office  of 
Management  and  Budget.  Standard  Industrial 
CUMification  Manual  (1987)  (SIC  3M1). 

'U.S.  Small  Business  Administration.  Industry 
and  Employment  Size  of  Enterprise  for  1994,  Table 
7.  SIC  3561  (U.S.  Bureau  of  the  Census  daU  under 
contract  to  the  SBA). 

*  Executive  Office  of  the  President.  Office  of 
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Classification  Manual  (1907)  (SIC  3571). 

'"U.S.  Small  Business  Administration.  Industry 
and  Emplo]rmenl  Size  of  Enterpriae  for  1994,  Table 


entities  which  are  engaged  in 
manufacturing  electronic  computers 
identified  in  the  Censu^data  are 
covered  entities  under  the 
Telecommunications  Act.  For  example, 
a  computer  which  does  not  have  a 
modem  would  not  be  a  product  which 
is  subject  to  the  requirements  of  the 
Telecommunications  Act  and  therefore, 
the  manufacturing  of  that  computer 
would  not  be  a  function  covered  by  this 
rule. 

(3)  Establishments  primarily  engaged 
in  manufacturing  radio  and  television 
broadcasting  and  communications 
equipment. '  ■  These  establishments  are 
considered  to  be  small  business 
concerns  if  they  employ  750  or  fewer 
employees.  (See  13  CFR  121.201.) 
Census  data  indicates  that  there  are  826 
establishments  engaged  in  the 
manufacturing  of  radio  and  television 
broadcasting  and  communications 
equipment,  of  which  ninety-one  percent 
or  755  of  those  firms  are  considered 
small  business  concerns.  ■'  Not  all  of 
these  businesses  would  be  subject  to  the 
requirements  of  these  guidelines.  The 
Telecommunications  Act  addresses  the 
transmittal  of  information  between  or 
among  points  specified  by  the  user,  of 
information  of  the  user's  choosing, 
without  change  in  the  form  or  content 
of  the  information  as  sent  and  received. 
(See  Section  1193.3  Definitions).  To  the 
extent  that  the  radio,  broadcasting  or 
computer  equipment  does  not  meet  the 
definition  of  "telecommimications",  the 
manufacturing  of  that  equipment  is  not 
a  covered  function  subject  to  the 
Telecommunications  Act  or  these 
guidelines. 

rv.  Description  of  Reporting, 
Recordkeeping  and  C3ther  Compliance 
Requirements 

Manufacturers  of  telecommunications 
equipment  and  customer  premises 
equipment  are  required  by  Section  255 
to  "ensure  that  the  equipment  is 
designed,  developed  and  bbricated  to 
be  accessible  to  and  usable  by 
individuals  with  disabilities,  if  readily 
achievable."  And  when  it  is  not  "readily 
achievable"  to  make  products  accessible 
to  and  usable  by  individuals  with 
disabilities,  the  manufactiuer  shall 
ensure  that  the  equipment  "is 
compiatible  with  existing  peripheral 
devices  or  specialized  customer 


7,  SIC  3571  (U.S.  Bureau  of  the  Census  daU  under 
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>  •  Executive  Office  of  the  President,  Office  of 
Management  and  Budget,  Standard  Industrial 
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and  Employment  Size  of  Enterprise  for  1994,  Table 
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contract  to  the  SBA). 


premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable."  (47  U.S.C. 
255(b)(d)]  Section  255  also  places 
requirements  on  telecommunications 
service  providers.  Telecommunications 
service  providers  requirements  are 
however  imder  the  jurisdiction  of  the 
FCC  and  therefore  are  not  addressed  in 
the  Access  Board  guidelines. 

Section  1 1 93.23    Product  design, 
development  and  evaluation.  This 
section  requires  that,  where  readily 
achievable,  manufacturers  must 
evaluate  the  accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  and  customer  premises 
equipment  and  incorporate  such 
evaluation  throughout  product  design, 
development,  and  fabrication,  as  early 
and  consistently  as  possible. 
Manufacturers  must  develop  a  process 
to  ensure  that  products  are  designed, 
developed  and  fabricated  to  be 
accessible  whenever  it  is  readily 
achievable.  Since  what  is  readily 
achievable  will  vary  according  to  the 
stage  of  development  (i.e.,  some  things 
wiU  be  readily  achiev^le  in  the  design 
phase  which  are  not  in  later  phases), 
barriers  to  accessibility,  usability,  and 
compatibility  must  be  identified 
throughout  product  design  and 
development,  from  conceptualization  to 
production.  The  details  of  such  a 
process  will  vary  from  one  company  to 
the  next,  and  this  section  does  not 
specify  the  structiu«  or  spiedfic  content 
of  a  process.  Instead,  this  section  sets 
forth  a  series  of  factors  that  a 
manufacturer  must  consider  in 
developing  such  a  process.  How.  and  to 
what  extent,  each  of  the  factors  is 
incorporated  in  a  specific  process  is  up 
to  the  manufacturer.  As  the  capability  to 
evaluate  the  accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  and  customer  premises 
equipment  is  already  available  in-house, 
this  provision  will  not  require 
additional  professional  skills.  Under 
these  guidelines,  there  are  no 
recordkeeping  requirements  for  this 
provision. 

There  are  many  products  for  which 
evaluations  can  be  relatively  cursory  as 
long  as  the  company  is  confident  that  it 
is  aware  of  all  relevant#xess  issues.  At 
this  end  of  the  evaluation  spectrum, 
only  one  hour  of  professional  time  is 
projected  to  be  required,  for  an 
estimated  cost  of  $80.  At  the  other  end 
of  this  spectrum,  if  there  is  a  highly 
complex,  convergent,  or  revolutionary 
new  product  this  may  require  as  much 
as  37.5  hours  of  professional  evaluation 
throughout  the  product's  development 
cycle,  for  an  estimated  cost  of  $3,000. 


Section  1193.33    Accessibility  and 
usability.  Section  1193.33  requires  that, 
where  readily  achievable,  manufacturers 
must  (1)  provide  a  description  of  the 
accessibility  and  compatibility  features 
of  the  product  upon  request,  including, 
as  needed,  in  alternate  formats  or 
alternate  modes  at  no  additional  charge; 
(2)  provide  end-user  documentation  in 
alternate  format  or  alternate  modes 
upon  request  at  no  additional  chai^ 
where  end-user  documentation  is 
provided;  (3)  ensure  usable  ctistomer 
support  and  technical  support  in  the 
call  Centers  and  service  centers  which 
support  their  products  at  no  additional 
charge:  and  (4)  include  in  general 
product  information,  the  contact 
method  for  obtaining  the  information 
required  in  (1)  and  (2)  above. 

ui  addition,  where  manufacturers 
provide  employee  training,  they  are 
required  to  provide  training  appropriate 
to  an  emplojree's  function,  where 
readily  achievable.  In  developing,  or 
incorporating  information  into  existing 
training  programs,  consideration  must 
be  given  to  the  following  fact(H^: 
accessibility  requirements  of 
individuals  with  disabilities:  means  of 
communicating  with  individuals  with 
disabilities;  commonly  used  adaptive 
technology  used  with  the 
manufacturer's  products;  designing  for 
accessibility:  and  solutions  for 
accessibility  and  compatibility. 

The  greatest  cost  involved  with 
compliance  with  this  provision  is  in  the 
production  of  alternate  formats.  For 
persons  with  a  visual  impairment,  four 
alternate  formats  exist:  Braille,  large 
print,  electronic  text,  and  audio  cassette. 
It  is  estimated  that,  where  it  is  readily 
achievable  to  do  so,  the  cost  of  alternate 
formats  for  a  10  page  user's  manual  will 
involve  the  following: 

•  Braille:  If  the  production  of  Braille 
documents  is  outsourced,  costs  range 
fivm  $.25  to  $2  per  page,  depending  on 
the  complexity  of  material  (technical 
material  is  more  expensive  than 
literature)  and  the  format  in  which  the 
raw  text  arrives  (print  is  more  expensive 
than  computer  files).  A  reasonable 
estimate  for  producing  100  copies  of  a 
10  page  user's  manual  (30  bound  pages 
o^raille)  would  be  $1800.  The  cost  per 
brailled  document  is  estimated  at  $18.  If 
Braille  is  produced  in-house,  it  can  be 
produced  by  clerical  staff,  using  a 
standard  computer.  Braille  translation 
software,  and  a  Braille  printer.  It  is 
estimated  that  the  cost  to  produce  a  ten 
page  document  in-house  would  be  $10. 
Editing  a  10  page  document  will  require 
approximately  15  hours  of  editorial  time 
by  clerical  staff. 

e  Large  Print:  One  hundred  copies  of 
a  10  page  document  would  cost 


approximately  $2.50  each  to  produce. 
The  production  of  large  print 
docimients  can  be  handled  with  clerical 
assistance  and  will  involve 
approximately  15  hours  of  editorial 
work  for  a  10  page  document. 

•  Electronic  Text:  Providing  the 
information  on  computer  disk  will 
require  an  average  of  15  hours  of 
editorial  work  per  product  by  clerical 
staff.  The  estimated  cost  of  the  disk, 
shipping  and  handling,  is 
approximately  $2.25  each. 

e  Audio  Cassette:  Producing  the 
information  in  an  audio  cassette  format 
will  require  approximately  15  hours  of 
editorial  work  and  recording  time  per 
product  by  clerical  staff.  The  estimated 
cost  of  the  cassette,  shipping  and 
handling  is  approximately  $2.90  each. 

Section  1 1 93.39    Prohibited 
reduction  of  accessibility,  usability  and 
compatibility.  Section  11-93.39  provides 
that  no  change  shall  be  imdertaken 
which  decreases  or  has  the  effect  of 
decreasing  the  net  accessibility, 
usability,  and  compatibility  of 
telecommimications  equipment  or 
customer  premises  equipment.  An 
exception  provides  that  discontinuatimi 
of  a  product  is  not  prohibited. 

The  costs  for  this  review,  would  be 
absorbed  in  the  analysis  for  the 
replacement  or  upgraded  product 
required  imder  1193.23  and 
manufacturers  should  not  incur 
additional  costs  imder  this  provision. 

V.  Description  of  Steps  Taken  To 
Minimize  the  Significant  Economic 
Impact  Consistent  With  the  Stated 
Objectives  and  Significant  Alternatives 
Considered  and  Rejected 

In  June  1996,  the  Access  Board 
convened  the  Telecommunications 
Access  Advisory  Committee  (TAAC)  to 
assist  the  Board  in  fulfilling  its  mandate 
under  section  255  of  the 
Telecommunications  Act.  The  members 
of  the  TAAC  included  representatives  of 
small  and  large  manufacturers  of 
telecommunications  equipment, 
customer  premises  equipment, 
specialized  customer  premises 
equipment,  peripheral  devices,  and 
software;  organizations  representing  the 
access  needs  of  individuals  with 
disabilities:  telecommunication 
providers  and  carriers;  and  other 
persons  affected  by  the  guidelines.  In 
addition,  mtities  and  individuals  who 
were  not  members  of  the  TAAC  were 
invited  to  participate  in  several 
subcommittees  and  task  groups.  Once 
the  TAAC  had  prepared  a  working  dnh 
of  its  recommendations,  that  draft  was 
posted  on  the  Internet  for  interested 
businesses  and  individuals  to  comment 
on.  Subsequent  revisions  to  the  draft 
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were  also  posted  on  the  Internet.  The 
Board  established  a  "listserve"  on  the 
Internet  for  the  TAAC  to  conduct 
business  between  its  meetings.  The 
listserve  was  opened  to  the  public  to 
follow  and  many  of  the  disctission 
points  received  from  outside  parties 
were  also  posted  on  the  listserve.  The 
result  of  the  Committee's  work  was  a 
final  report  containing 
recommendations  to  the  Access  Board 
for  implementing  section  255  of  the 
Telecommunications  Act.  The  Board 
then  issued  an  NPRM  which  was  based 
on  those  recommendations.  In  addition 
to  a  large  distribution  of  the  NPRM  and 
the  TAAC  final  report,  the  NPRM  was 
(>osted  on  the  Board's  Internet  page. 
Comments  received  in  electronic  format 
in  response  to  the  NPRM  were  also 
posted  on  the  Internet  for  interested 
parties  to  review. 

The  Board  received  159  comments  in 
response  to  the  NPRM.  A  further 
discussion  of  the  types  of  comments 
received  may  be  found  in  the 
Background  section  of  this  rule.  The 
Board  has  addressed  the  majority  of  the 
comments  received  in  General  Issues 
and  Section-by-Section  Analysis  above. 

Efforts  to  minimize  impact.  (1)  In 
implementing  Section  255  of  the 
Telecommunications  Act,  the  Board  has 
sought  to  minimize  any 
disproportionate  burdens  imposed  on 
small  businesses.  As  previously 
discussed,  inherent  in  the  concept  of 
"readily  achievable"  is  a  recognition  of 
the  differences  in  the  size  and  resources 
of  manufacturers.  Assessments  of  what 
is  readily  achievable  for  a  manufacturer 
to  accomplish  under  the 
Telecommunications  Act  will 
necessarily  require  a  case  by  case 
determination.  In  addition,  where 
possible,  the  guidelines  developed  by 
the  Board  are  written  as  performance 
standards  rather  than  prescriptive 
requirements.  The  guidelines  require  an 
outcome,  but  do  not  prescribe  in  detail 
the  process  each  entity  much  follow  to 
achieve  that  outcome.  As  a  result,  small 
businesses  will  have  more  latitude  and 
choice  in  how  they  comply  with  the 
requirements  of  the  guidelines.  For 
example.  Section  1193.23  (Product 
design,  development  and  evaluation) 
requires  manufacturers  to  evaluate  the 
accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  and  customer  premises 
equipment  and  incorporate  such 
evaluation  throughout  the  product 
design,  development,  and  fabrication,  as 
early  and  consistently  as  possible.  The 
Board  is  fully  aware  that  different  size 
manufacturers,  or  even  the  same 
manufacturer  at  different  times,  must  be 
given  the  flexibility  to  tailor  any  such 


plan  to  its  own  particular  needs. 
Therefore,  while  this  section  sets  forth 
the  factors  which  must  be  considered  in 
approaching  bow  accessibility  will  be 
provided,  it  does  not  prescriba  any 
particular  plan  or  content.  It  does  not 
require  that  such  a  process  be  submitted 
to  any  entity  or  that  it  even  be  in 
writing.  The  requirement  is  outcome- 
oriented,  and  a  process  could  range 
from  purely  conceptual  to  formally 
documented,  as  suits  the  manufacturer. 

(2)  The  Board  has  included  an 
Appendix  with  a  list  of  strategies  to 
make  telecommunications  equipment 
accessible.  This  list  is  advisory,  not 
mandatory,  and  provides  potential 
solutions  for  small  manufacturers  that 
do  not  have  the  resources  to  research 
and  develop  solutions  for  accessible 
products. 

(3)  Several  changes  were  made  to  the 
final  rule  to  reduce  the  impact  of  the 
rule  on  all  manufacturers  in  general, 
and  small  manufacturers  in  particular. 
Those  modifications  include  the 
following: 

(a)  The  final  guidelines  do  not  require 
market  research,  testing  or  consultation, 
only  that  they  be  considered  and 
incorporated  to  the  extent  deemed 
appropriate  for  a  given  manufacturer.  If 
a  large  manufacturer  has  an  extensive 
marketing  effort,  involving  surveys  and 
focus  groups,  it  may  be  appropriate  to 
include  persons  with  disabilities  in 
such  groups.  On  the  other  hand,  some 
small  companies  do  not  do  any  real 
marketing,  per  se,  but  may  just  notice 
that  a  product  made  by  XYZ 
Corporation  is  selling  well  and,  based 
on  this  "marketing  survey"  it  decides  it 
can  make  a  cheaper  one.  Clearly, 
"involvement"  of  persons  with 
disabilities  is  not  appropriate  in  this 
case.  The  final  provision,  therefore,  has 
been  revised  to  make  it  clear  that  these 
activities  are  not  expected  to  be  created 
where  none  existed  before.  (See  1193.23 
Product  design,  development  and 
evaluation.) 

(b)  Section  1193.35  (Redundancy  and 
selectability)  has  been  reserved  in  the 
final  rule  in  recognition  of  the 
complexity  such  a  requirement  might 
add  to  the  design  process,  as  well  as  the 
equipment  itself.  While  this  provision 
was  highly  supported  by  the  disability 
community,  the  Board  felt  it  may  be 
prematura  to  impose  the  requirement  in 
the  early  stages  of  this  regulation. 
Initially,  manufacturers  will  have 
enough  difficulty  finding  a  single 
readily  achievable  solution  to  many 
accessibility  problems.  In  particular, 
small  businesses  with  limited  resources 
and  design  staff  would  be  hard  pressed 
to  develop  multiple  solutions.  Instead, 
the  Board  is  planning  to  focus  its  first 


market  monitoring  report  on  this  issue 
and  then  decide  whether  a  requirement 
is  needed. 

(c)  Section  1193.37  was  modified  in 
the  final  rule  to  reduce  the  obligation  for 
equipment  to  be  designed  to  pass 
through  all  information  for  access.  As 
proposed,  the  provision  might  have 
required  manufacturers  to  constantly 
monitor  informiation  characteristics  of 
all  types  of  peripheral  equipment.  The 
final  rule  only  requires  the  pass  through 
of  information  presented  in  standard 
industry  formats. 

(d)  Section  1193.39  provides  that  no 
change  shall  be  undertaken  which 
decreases  or  has  the  effect  of  decreasing 
the  net  accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  or  customer  premises 
equipment.  In  response  to  concerns 
raised  by  manufacttu«rs  that  this 
provision  might  prevent  a  manufacturer 
from  discontinuing  an  obsolete  product 
if  it  had  an  accessibility  feature  unless 
the  same  feature  were  incorporated  in 
its  replacement,  an  exception  was  added 
to  allow  for  product  discontinuation.  In 
addition,  the  language  as  proposed  was 
modified  to  reference  the  "net" 
accessibility,  usability  and  compatibility 
of  products. 

(e)  Finally,  section  lig3.43(e)  of  the 
final  rule  adopts  the  private  sector  ANSI 
standard  for  the  volume  level  to  be 
achieved,  rather  than  the  higher  level 
proposed  in  the  NPRM. 

Efforts  to  maximize  benefits.  Both 
large  and  small  manufacturers  will  be 
among  the  beneficiaries  of  the 
Telecommunications  Act  and  these 
guidelines  by  virtue  of  the  expanding 
market  for  accessible 
telecommunication  products.  The 
Electronic  Industries  Foundation,  in  its 
"Resource  Guide  for  Accessible  Design 
of  Consimier  Electronics",  1996,  notes 
"Today,  one  factor  contributing  to 
market  share  is  the  increasing  number  of 
potential  customers  who  experience 
functional  limitations  as  a  result  of 
aging  or  disabling  conditions....  While 
no  product  can  be  readily  used  by 
everyone,  accessible  design  can  impact 
market  size  and  market  share  through 
consideration  of  the  functional  needs  of 
all  consumers,  including  those  who 
exp)erience  functional  limitations  as  a 
result  of  aging  olKlisabling  conditions." 
A  National  Center  for  Health  Statistics 
(NCHS)  survey  also  indicates  that 
people  with  disabilities  are  potentially 
an  untapped  market  for  the 
telecommimications  industry.  As 
accessibility  is  incorporated  into  new 
products  they  will  be  easier  to  use  by 
the  broadest  audience  possible. 

Significant  alternatives  that  were 
rejected.  Based  on  the  comments 


received  in  response  to  the  NPRM,  the 
Board  considered  the  application  of  the 
guidelines  to  product  "mies"  or 
"fiamilies"  rather  than  individual 
products  as  long  as  accessible  products 
widi  comparable,  substantially 
comparable,  or  similar  features  are 
available  at  a  comparable  cost.  However, 
the  statutory  language  of  the 
Telecommunications  Act  requires  that 
all  covered  products  must  be  made 
accessible  unless  it  is  not  readily 
achievable  to  do  so.  As  the 
Telecommunications  Act  did  not 
provide  a  qualifier  other  than  readily 
achievable,  the  guidelines  developed  by 
the  Board  apply  to  all  covered  pnsducts, 
as  opposed  to  product  lines  or  families. 
(See  Section  119^2  Scoping  above  for 
further  discussion.) 

VI.  Report  to  Congress 

The  Access  Board  will  forward  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  along  with  this  Final  Ride  in 
a  report  to  Congress  piusuant  to  Section 
251  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  (5  U.S.C. 
801(a)(1)(A)).  A  copy  of  this  FRFA  is 
also  published  in  this  final  rule.  (5 
U.S.C.  604(b)). 

Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  include  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Paperwork  Reduction  Act,  Collection  of 
Information:  Telecommunications  Act 
Accessibility  Guidelines 

Section  1193.33  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
the  Board  submitted  a  copy  of  this 
section  (previously  identified  as  section 
1193.25  in  the  NPRM)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  In  addition,  the  Board's  NPRM 
solicited  comments  on  any  potential 
paperwork  burden  association  with 
these  guidelines.  As  noted  in  the  NPRM, 
the  Board  would  consider  comments 
received  (1)  in  evaluating  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  implementation 
of  Section  255  of  the 
Telecommunications  Act  of  1996, 
including  whether  the  information  will 
have  a  practical  use;  (2)  in  evaluating 
the  accuracy  of  the  Board's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  to  enhance  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  to  minimize  the 


btuden  of  collection  of  information  on 
those  who  are  to  respond.  The  Board 
received  24  comments  which  addressed 
the  appropriateness  of  the  requirements 
of  section  1193.33.  The  major  issues 
raised  in  those  comments  and  the 
Board's  respxHises  are  discussed  in  the 
Section-by-Section  analysis  above.  (See 
Section  1193.33).  Comments  which 
specifically  addressed  the  costs 
associated  with  section  1193.33  and  the 
application  of  the  Paperwork  Reduction 
Act  are  discussed  below. 

Simunary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
NPRM  Paperwork  Reduction  Act 
Analysis  and  Annual  Reporting  Burden 
Estimate. 

Comment.  The  Telecommunications 
Industry  Association  (TIA)  commented 
that  the  Paperwork  Reduction  Act 
would  also  apply  to  the  provision  of 
information  in  alternate  formats  or 
alternate  modes.  The  calculations 
provided  in  the  Board's  NPRM  did  not 
address  the  annual  reporting  biuden  for 
such  costs.  TIA  also  suggested  that  the 
costs  associated  with  training  the  "call- 
takers  and  information  providers" 
shoidd  be  included  in  the  public 
reporting  and  record-keeping  burden 
estimates  under  the  Paperwork 
Reduction  Act. 

Response.  The  Board  agrees  that  the 
costs  associated  with  providing 
information  in  alternate  formats  should 
be  included  in  assessing  the  annual 
reporting  burden  associated  with  this 
section.  The  Board  has  revised  its 
assessment  to  include  such  costs. 
However,  to  the  extent  that  the  costs  of 
training  are  associated  with  the 
dispensing  of  technical  assistance,  the 
Board  does  not  agree  that  those  training 
costs  should  be  included  in  the  annual 
reporting  burden  assessments.  Section 
1193.33  requires  that  manufacturers  (1) 
provide  a  description  of  the  accessibility 
and  compatibility  features  of  the 
product  upon  request  (including,  as 
needed,  alternate  formats  or  alternate 
modes)  and  (2)  provide  end-user 
product  dociunentation  in  alternate 
formats  or  alternate  modes  upon 
request.  With  respect  to  the  reporting 
requirements  of  the  Paperwork 
Reduction  Act,  only  the  training  costs 
associated  with  responding  to  these 
requests  are  appropriate  for  inclusion  in 
the  annual  reporting  burden 
assessments. 

Comment.  TIA  noted  that  the  burdens 
associated  with  the  application  of  this 
section  will  "vary  widely  with 
companies  and  the  types  of  equipment 
they  manufacture."  While  TIA  did  not 
provide  final  data  concerning  the 
estimated  annual  burdens,  it  suggested 


that,  based  on  a  fragmentary  sampling, 
the  Board's  estimates  of  the  number  of 
respondents  and  the  accessibility/ 
compatibility  feature  description  and 
caller  referral  were  too  low.  TIA  agreed 
that  the  Board's  estimate  of  five  minutes 
for  average  response  time  was 
appropriate,  but  commented  that 
commimicating  with  persons  with 
disabilities,  particularly  in  such 
alternate  media  as  ITY,  may  require  a 
longer  call  duration.  TIA  questioned  the 
Board's  estimates  with  respect  to  a 
contact  point,  citing  the  disparity 
between  the  Board's  estimates  for 
requests  for  a  description  of  the 
accessibility  and  compatibility  features 
of  the  product  and  the  provision  of  a 
name  and  phone  number  for  a  contact 
point  to  request  additional  information. 
TLA  also  questioned  the  Board's 
estimate  for  the  burden  associated  with 
providing  the  contact  information 
noting  that  five  seconds  is  barely 
sufficient  to  complete  the  mutual 
introduction  of  consumer  caller  and 
manufacturing  employee  responder. 

Response.  Tne  Board  agrees  that  the 
burdens  associated  with  the  application 
of  section  1193.33  will  vary  wiUi 
companies  and  types  of  equipment.  This 
is  true  not  only  bcrcause  of  the  varying 
complexity  of  the  products  covered  by 
these  guidelines,  but  also  because  of  die 
application  of  the  concept  of  readily 
achievable.  As  more  fully  discussed  in 
the  Section-by-Section  analysis  above, 
manufacturers  of  telecommunications 
equipment  and  customer  premises 
equipment  are  required  to  comply  with 
section  255  of  the  Telecommunications 
Act  of  1996  to  the  extent  that  it  is 
"readily  achievable,"  which  means  that 
it  is  "easily  accomplishable  and  able  to 
be  carried  out  without  much  difficulty 
or  expense."  Readily  achievable 
assessments  will  necessarily  require  a 
case  by  case  determination  based  on  the 
size  and  resources  of  manufacturers. 
Because  actual  data  concerning 
manufacturers'  future  costs  and 
resources  is  not  available  at  this  time, 
the  figures  provided  in  the  annual 
reporting  burden  estimates  may  be  high 
dei>ending  on  the  readily  achievable 
determinations  made  by  each 
manufacturer.  The  Board  has  revised  its 
estimates  of  the  manufacturers  of 
telecommunication  products  covered  by 
these  guidelines  to  reflect  the  estimated 
number  of  manufacturers  assessed  in 
the  1992  U.S.  Census;  Survey  of 
Manufacturers.  That  number  totals  479 
manufacturers. 

With  respect  to  the  issue  of  the 
diflierence  between  the  Board's  initial 
assessment  of  the  anticipated  number  of 
calls  requesting  a  description  of 
accessibility  and  compatibility  features 
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and  the  anticipated  number  of  responses 
per  manufacturer  to  provide  a  contact 
point,  the  disparity  is  attributable  to  the 
fact  that  not  all  piurihasers  of  products 
will  request  the  description  of  fsatures, 
whereas  all  products  must  contain 
contact  point  information.  The  estimate 
of  five  seconds  is  based  on  the  Board's 
assessment  that  it  will  only  take  a 
negligible  amount  of  time  to  include  the 
contact  information  in  its  product 
literature.  The  annual  reporting 
requirements  do  not  apply  to  the 
technical  assistance  rendered  in 
contacting  the  manufacturer  at  the 
number  or  address  provided. 

Collection  of  Information: 
Telecommunications  Act  Accessibility 
Guidelines:  Annual  Reporting  Burden 

These  regulations  establish  guidelines 
for  accessibility,  usability,  and 
compatibility  of  telecommunications 
equipment  and  qustomer  premises 
equipment  covered  by  the 
Telecommunications  Act  of  1996.  Based 
on  the  comments  received  in  respninse 
to  the  NPRM.  the  Board  has  revised  its 
estimates  of  the  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information.  As  revised,  the  burden  is 
estimated  to  be  107,982  hours  in  order 
for  manufacttuers  of 
telecommunications  equipment  and 
customer  premises  equipment  to 
provide  (1)  a  description  of  the 
accessibihty  and  compatibility  features 
of  the  equipment  on  request;  (2)  the 
contact  method  for  obtaining 
information  conceming  the  accessibility 
and  compatibility  description  of  the 
equipment,  alternate  formats  and 
customer  and  technical  support  for  the 
equipment:  and  (3)  end-user  product 
documentation  in  alternate  formats  or 
alternate  modes  upon  request. 
Assuming  there  are  479  manufacturers 
of  telecommunications  equipment 
covered  by  these  guidelines,  the  annual 
hour  burden  averages  225  hours  per 
manufacturer. 

The  revised  estimated  burden  for 
manufacturers  to  incorporate  the 
requested  information  was  calculated  as 
follows: 

(1)  The  annual  hour  burden 
associated  with  providing  a  description 
of  the  accessibility  and  ccmipatibility 
features  of  the  equipment  on  request 
was  calculated  to  be  29,979  hours  as 
follows: 

Responding  to  r»- 
quests  foi  informa- 
tioo: 

Respondents  479. 

Average  responses  ...    x191. 

Hours  per  response  ..    x.OS  (5  minutes). 


Annual  reporting  7.319  hours, 

burden. 

Alternate  formats: 

Editorial  Ireformatting,  reading  for 
audio  cassette,  etc.):  22,500  hours 
(assuming  5,000  new  products  are 
manufactured  each  year  and  that  the 
description  of  accessibility  and 
compatibility  features  will  average  three 
pages  thar  will  require  an  average  of  1.5 
hours  per  page  of  editorial  worir). 

Assuming  that  an  average  of  50%  of 
the  Braille  production  is  performed  in- 
house  and  50%  is  outsourced,  the 
impact  would  be  160  hours  annually. 

(2)  The  annual  hour  burden 
associated  with  providing  the  contact 
method  to  obtain  information 
conceming  the  accessibility  and 
compatibility  features  of  the  equipment, 
alternate  formats  and  customer  and 
technical  support  for  the  equipment  was 
calculated  to  be  2,500  hours  and  was 
based  on  the  following  information: 
There  are  approximately  5,000  types  of 
new  telecommunications  products 
manufactured  each  year  or  10.44  per 
manufacturer.  The  burden  in  providing 
a  contact  method  is  in  the  identification 
of  the  contact  method  for  each  type  of 
product.  Once  the  contact  method  is 
established,  the  time  involved  in 
including  the  contact  method  in  the 
existing  product  Uterature  is 
inconsequential.  The  biutlen  associated 
with  identifying  a  contact  method  for 
each  of  the  5.000  types  of  new  products 
manufactured  each  year  is  as  follows: 

Respondents  479. 

Average  responses  ...    xlO.44. 

Hours  per  response  ..    x.5  (30  minutes). 

Annual  reporting  2.500  hours, 

burden. 

(3)  The  annual  hour  burden 
associated  with  providing  end-user 
documentation  in  accessible  formats  on 
request  was  calculated  to  be  75.503 
hours  as  follows: 

Responding  to  requests  for 
information:  0  hours.  (Callers  requesting 
alternate  format  will  request  a 
description  of  accessibility  features  and 
end-user  documentation  in  a  single  call; 
or,  the  documentation  will  be  combined 
in  a  single  document.  The  hour  burden 
for  the  request  for  alternate  format  is 
addressed  in  (1)  above. 

Alternate  formats: 

Editorial  (reformatting,  reading  for 
audio  cassette,  etc.):  75,000  hours 
(assuming  5.000  new  products  are 
manufactured  each  year  and  that  the 
end-user  documentaUon  will  average 
ten  pages) 

Assimiing  that  an  average  of  50%  of 
the  Braille  production  is  performed  in- 


house  and  50%  is  outsourced,  the 
impact  would  be  503  hours  annually. 

The  information  collection 
requirements  contained  in  $  1193.33  of 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (42 
U.S.C.  3501^3530).  and  assigned  OMB 
control  number  3014-0010.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Submission  to  Congress  and  the  General 
Accounting  Office 

The  Board  has  submitted  a  report 
containing  this  final  rule  to  Congress 
and  the  Comptroller  General  of  the 
General  Accounting  Office  prior  to 
publication  in  the  Federal  Kagiiter  as 
required  by  the  Small  Business 
Regulatory  Enfcxoement  Fairness  Act  of 
1996.  The  rule  is  not  a  "major  rule" 
under  5  U.S.C  804  (2). 

List  of  Snbiects  in  36  CFR  Part  1193 

Communications.  Communications 
equipment,  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements. 
Telecommunications. 

Authorized  by  vote  of  the  Access  Board  on 
September  10. 1997. 

Patrick  D.  CaMMB. 

Chair.  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  part  1193  to 
Chapter  XI  of  title  36  of  Uie  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  1193— TELECOMMUNICATIONS 
ACT  ACCE88IBNJTY  QUOEUNES 


Sec. 

1193.'  Purpose. 

1193.2  Scoping. 

1193.3  Definitions. 


1193.21    Accessibility,  usability,  and 

compatibility. 
1193.23    Product  design,  development,  and 

evaluation. 


I  for  AcoeeattMty 
■ndUaabNlty 

1 193.31    Accessibility  and  usability. 
1193.33    Infonnation.  documentation,  and 

training. 
1193.35    Redundancy  and  selectability. 

(Reserved] 
1193.37    Information  pass  through. 
1193.39    Prohibited  reducUon  of 

accessibility,  usability,  and 

compatibility. 


1193.41    Input,  control,  and  mechanical 

functions. 
1193.43    Output,  display,  and  control 

functions. 

SubpeftO    nMiuhwiMHla  for  Coni|MUbMly 


I  EqulpiiMnt 
1193.51    Ckmpatibility. 
Appendix  te  Port  1193 — ^Adviaoiy  Guidance 
Authority:  47  U.S.C  255(e). 

Subpen  A— Genenri 

fil93.l    Piwpoae. 

This  part  provides  requirements  for 
accessibility,  usability,  and 
compatibility  of  telecommimications 
equipment  and  customer  premises 
equipment  covered  by  the 
Telecommunications  Act  of  1996  (47 
U.S.C.  255). 

11193.2  Scoping. 

This  part  provides  requirements  for 
accessibility,  usability,  and 
compatibility  of  new  products  and 
existing  products  which  undergo 
substantial  change  or  upgrade,  or  for 
which  new  releases  are  distributed.  This 
part  does  not  apply  to  minor  or 
insubstantial  changes  to  existing 
products  that  do  not  affiBct  functionality. 

11103.3  Deflniflona. 

Terms  used  in  this  part  shall  have  the 
specified  meaning  unless  otherwise 
stated.  Words,  terms  and  phrases  used 
in  the  singular  include  the  plural,  and 
use  of  the  plural  includes  the  singular. 

Accessible.  Telecommunicaticms 
equipment  or  customer  premises 
equipment  which  comply  with  the 
requirements  of  subpart  C  of  this  part. 

Alternate  formats.  Alternate  formats 
may  include,  but  are  not  limited  to. 
Braille.  ASCII  text,  large  print,  and 
audio  cassette  recording. 

Alternate  modes.  Difierent  means  of 
providing  information  to  users  of 
products  including  product 
documentation  and  infcvmation  about 
the  status  or  operation  of  controls. 
Examples  of  ahemate  modes  may 
include,  but  are  not  limited  to.  voice, 
fax.  relay  service.  TTY.  Internet  posting, 
captioning,  text-to-speedi  synthesis, 
and  video  description. 

Compatible.  Teleoommtmications 
equipment  or  customer  premises 
equipment  which  comply  with  the 
requirements  of  subpart  D  of  this  part. 

Customer  premises  equipment 
Equipment  employed  on  the  premises  of 
a  person  (other  than  a  carrier)  to 
originate,  route,  or  terminate 
telecommunications. 

Manufacturer  A  manufactiuer  of 
teleccHnmunications  equipment  or 
customerpremises  equipment  that  sells 


to  the  public  or  to  vendors  that  sell  to 
the  public;  a  final  assembler. 

Peripheral  devices.  Devices  employed 
in  connection  with  telecommtmications 
equipment  or  customer  premises 
equipment  to  translate,  enhance,  or 
oUierwise  transfcnrm 
telecommunications  into  a  form 
accessible  to  individuals  with 
disabilities. 

Product.  Telecommimications 
equipment  or  customer  premises 
equipment. 

Readily  achievable.  Easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 

Specialized  customerpremises 
equipment.  Equipment,  employed  on 
the  iH«mises  of  a  person  (other  than  a 
carrier)  to  originate,  route,  or  terminate 
telecommunications,  which  is 
commonly  used  by  individuals  with 
disabilities  to  achieve  access. 

Telecommunications.  The 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  dioosing.  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received. 

Telecommunications  equipment. 
Equipment,  other  than  customer 
prmnises  equipment,  used  by  a  carrier  to 
provide  telecommimications  services, 
and  includes  software  integral  to  such 
equipment  (including  upgrades). 

Telecommunications  service.  The 
offering  of  telecommunications  for  a  fee 
direcUy  to  the  public,  or  to  such  classes 
of  users  as  to  be  effectively  available 
directly  to  the  public,  regardless  of  the 
facilities  used. 

TTY.  An  abbreviation  for 
teletypewriter.  Machinery  or  equipment 
that  employs  interactive  text  based 
communications  through  the 
transmission  of  coded  signals  across  the 
standard  telephone  netwoii:.  TTYs  can 
include,  for  example,  devices  known  as 
TDDs  (telecommunication  display 
devices  or  telecommunication  devices 
for  deaf  persons)  or  computers  with 
special  modems.  TTYs  are  also  called 
text  telephones. 

Usable.  Means  that  individuals  with 
disabilities  have  access  to  the  full 
functionality  and  dociunentation  for  the 
product,  induding  instructions,  product 
information  (including  accessible 
feature  information),  documentation, 
and  technical  support  functionally 
equivalent  to  that  provided  to 
individuals  without  disabilities. 

Subpart  B— General  Requirements 
f  1193^1    AccaaalbilHy,  uaabWly.  and 


customer  premises  equipment  shall 
comply  with  the  requirements  of 
subpart  C  of  this  part.  Where  it  is  not 
readily  achievable  to  comply  with 
subpart  C  of  this  part, 
telecommunications  equipmmt  and 
customer  premises  equipment  shall 
comply  with  the  requirements  of 
subpart  D  of  this  part,  if  readily 
achievable. 

iiiMuC3    rToouci  oeeign,  aeveio|inieni, 
and  ewaiuellon. 

(a)  Manufactiuers  shall  evaluate  the 
accessibility,  usability,  and 
compatibility  of  telecommimications 
equipment  and  customer  premises 
equipment  and  shall  incorporate  such 
evaluation  throughout  product  design, 
development,  and  falvication,  as  early 
and  consistentiy  as  possible. 
Manufactiuers  shall  identify  barriers  to 
accessibility  and  usability  as  part  of 
such  a  product  design  and  development 
process. 

(b)  In  developing  such  a  process, 
manufactiuers  shall  consider  the 
following  factors,  as  the  manufacturer 
deems  appropriate: 

(1)  Where  maricet  research  ir 
undertaken,  including  individuals  with 
disabilities  in  target  popufations  of  such 
research; 

(2)  Where  product  design,  testing, 
pilot  demonstrations,  and  product  trials 
are  conducted,  including  individuals 
with  disabilities  in  such  activities; 

(3)  Working  cooperatively  with         ^ 
appropriate  disability-related 
organizations;  and 

(4)  Making  reasonable  efforts  to 
validate  any  improven  access  solutions 
through  testing  with  individuals  with 
disabilities  or  with  appropriate 
disability-related  organizations  that 
have  established  expertise  with 
individuals  with  disabilities. 

Subpart  C    Raciuiiwnenla  for 


11193.31 

When  required  by  §  1193.21. 
telecommunications  equipment  and 
customer  premises  equipment  shall  be 
accessible  to  and  usable  by  individuals 
with  disabilities  and  shall  comply  with 
§§  1193.33  through  1193.43  as 
applicable. 

§1193.33   hifuf  nielkM\  docuinanlaHon,  and 


Where  readily  achievable, 
telecommunications  equipment  and 


(a)  Manufactiuers  shall  ensure  access 
to  information  and  documentation  it 
provides  to  its  customers.  Such 
information  and  documentation 
includes  user  guides,  installation  guides 
for  end-user  installable  devices,  and 
product  support  communicaticMis, 
regarding  both  the  product  in  general 
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and  the  accessibility  features  of  the 
product.  Manufacturers  shall  take  such 
other  steps  as  necessary  including: 

(1)  Providing  a  description  of  the 
accessibility  and  compatibility  features 
of  the  product  upon  request,  including, 
as  needed,  in  alternate  formats  or 
alternate  modes  at  no  additional  charge: 

(2)  Providing  end-user  product 
documentation  in  alternate  formats  or 
alternate  modes  upon  request  at  no 
additional  charge;  and 

(3)  Ensuring  usable  customer  support 
and  technical  support  in  the  call  centers 
and  service  centers  which  support  their 
products  at  no  additional  charge. 

(b)  Manufacturers  shall  include  in 
general  product  information  the  contact 
method  for  obtaining  the  information 
reauired  by  paragraph  (a)  of  this  section. 

fc)  Where  manufacturers  provide 
employee  training,  they  shall  ensure  it 
is  appropriate  to  an  employee's 
function.  In  developing,  or 
incorporating  existing  training 
programs,  consideration  shall  be  given 
to  the  followinfi  factors: 

(1)  Accessibility  reouirements  of 
individuals  with  disabilities: 

(2)  Means  of  communicating  with 
individuals  with  disabilities: 

(3)  Commonly  used  adaptive 
technology  used  with  the 
manufacturer's  products: 

(4)  Designing  Tor  accessibility:  and 

(5)  Solutions  for  accessibility  and 
compatibility. 

f11t3.38    Wedundency  and  ■elacfMWy. 


fllM.37    MomiMton  pMS  through. 

Telecommunications  equipment  and 
customer  premises  equipment  shall  pass 
through  cross-manufacturer,  non- 
proprietary, industry-standard  codes, 
translation  protocols,  formats  or  other 
information  necessary  to  provide 
telecommunications  in  an  accessible 
format.  In  particular,  signal  compression 
technologies  shall  not  remove 
information  needed  for  access  or  shall 
restore  it  upon  decompression. 

1 1  iWJt   ProWbWd  wducMoo  ol 
aeesMMNly,  uMbNHy,  and  oompatMNty. 

(a)  No  change  shall  be  undertaken 
which  decreases  or  has  the  effect  of 
decreasing  the  net  accessibility, 
usability,  or  compatibility  of 
telecommunications  equipment  or 
customer  premises  equipment. 

(b)  Exception:  Discontinuation  of  a 
product  shall  not  be  prohibited. 

fllM.41    InptM,  control,  and  mMhvileai 


Input,  control,  and  mechanical 
functions  shall  be  locatable,  identifiable, 
and  operable  in  accordance  with  each  of 
the  following,  assessed  independoitly: 


(a)  Operable  without  vision.  Provide 
at  least  one  mode  that  does  not  require 
user  vision. 

(b)  Operable  with  low  vision  and 
limited  or  no  hearing.  Provide  at  least 
one  mode  that  permits  operation  by 
users  with  visual  acuity  between  20/70 
and  20/200,  without  relying  on  audio 
output. 

(c)  Operable  with  little  or  no  color 
perception.  Provide  at  least  one  mode 
that  does  not  require  user  color 
perception. 

(d)  Operable  without  hearing.  Provide 
at  least  one  mode  that  does  not  require 
user  auditory  perception. 

(e)  Operable  with  limited  manual 
dexterity.  Provide  at  least  one  mode  that 
does  not  require  user  fine  motor  control 
or  simultaneous  actions. 

(f)  Operable  with  limited  reach  and 
strength.  Provide  at  least  one  mode  that 
is  operable  with  user  limited  reach  and 
strength. 

(g)  Operable  without  time-dependent 
controls.  Provide  at  least  one  mode  that 
does  not  require  a  response  time. 
Alternatively,  a  response  time  may  be 
required  if  it  can  be  by-passed  or 
adjusted  by  the  user  over  a  wide  range. 

(h)  Operable  without  speech.  Provide 
at  least  one  mode  that  does  not  require 
user  speech. 

(i)  Operable  with  limited  cognitive 
skills.  Provide  at  least  one  mode  that 
minimizes  the  cognitive,  memory, 
language,  and  learning  skills  required  of 
the  user. 

fll93.43    Output,  dtaplay.  and  control 
functtona. 

All  information  necessary  to  operate 
and  use  the  product,  including  but  not 
limited  to.  text,  static  or  dynamic 
images,  icons,  labels,  sounds,  or 
incidental  operating  cues,  shall  comply 
with  each  of  the  following,  assessed 
independently: 

(a)  Availability  of  visual  information. 
Provide  visual  information  through  at 
least  one  mode  in  auditory  form. 

(b)  Availability  of  visual  information 
for  low  vision  users.  Provide  visual 
information  through  at  least  one  mode 
to  users  with  visual  acuity  between  20/ 
70  and  20/200  without  relying  on  audio. 

(c)  Access  to  moving  text.  Provide 
moving  text  in  at  least  one  static 
presentation  mode  at  the  option  of  the 
user. 

(d)  Availability  of  auditory 
information.  Provide  auditory 
information  through  at  least  one  mode 
in  visual  form  and,  where  appropriate, 
in  tactile  form. 

(e)  Availability  of  auditory 
information  for  people  who  are  hard  of 
hearing.  Provide  audio  or  acoustic 
information,  including  any  auditory 


fiaedback  tones  that  are  important  for  the 
use  of  the  product,  through  at  least  one 
mode  in  enhanced  auditory  fariiion  (i.e., 
increased  amplification,  increased 
si^al-to-noise  ratio,  or  combination). 
For  transmitted  voice  signals,  provide  a 
gain  adjustable  up  to  a  minimum  of  20 
dB.  For  incremental  volimie  control, 
provide  at  least  one  intermediate  step  of 
12  dB  of  gain. 

(f)  Prevention  of  visually-induced 
seizures.  Visual  displays  and  indicators 
shall  minimize  visual  flicker  that  might 
induce  seizures  in  people  with 
photosensitive  epilepsy. 

(g)  Availability  of  audio  cutoff.  Where 
a  product  delivers  audio  output  through 
an  external  speaker,  provide  an  industry 
standard  connector  for  headphones  or 
personal  listening  devices  (e.g..  phone- 
like handset  or  earcup)  which  cuts  off 
the  speaker(s)  when  used. 

(h)  Non-interference  with  hearing 
technologiies.  Reduce  interference  to 
hearing  technologies  (including  hearing 
aids,  cochlear  implants,  and  assistive 
listening  devices)  to  the  lowest  possible 
level  that  allows  a  user  to  utilize  the 
product. 

(i)  Hearing  aid  coupling.  Where  a 
product  delivera  output  by  an  audio 
transducer  which  is  normally  held  up  to 
the  ear,  provide  a  means  for  effective 
wireless  coupling  to  hearing  aids. 

Subpart  D    RequiremanU  for 
CompMibUlty  WHti  Partpheral  DmricM 
arid  SpaoiaUzod  Cuatomor  Pramiaaa 
Equlpmant 

11193.51    CompalMNty. 

When  required  by  subpart  B  of  this 
part,  telecommunications  equipment 
and  customer  premises  equipment  shall 
be  compatible  with  peripheral  devices 
and  specialized  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
accessibility,  and  shall  comply  with  the 
following  provisions,  as  applicable: 

(a)  External  electronic  access  to  all 
information  and  control  mechanisms. 
Information  needed  for  the  operation  of 
products  (iiKluding  output,  alerts, 
icons,  on-line  help,  and  documentation) 
shall  be  available  in  a  standard 
electronic  text  format  on  a  cross- 
industry  standard  port  and  all  input  to 
and  control  of  a  product  shall  allow  for 
real  time  operation  by  electronic  text 
input  into  a  cross-industry  standard 
external  port  and  in  cross-industry 
standard  format.  The  cross-industry 
standard  port  shall  not  require 
manipulation  of  a  connector  by  the  user. 

(b)  Connection  point  for  external 
audio  processing  devices.  Products 
providing  auditory  output  shall  provide 
the  auditory  signal  at  a  standard  signal 


level  through  an  industry  standard 
connector. 

{c)  Compatibility  of  controls  with 
prosthetics.  Touchscreen  and  touch- 
operated  controls  shall  be  operable 
without  requiring  body  contact  or  close 
body  proximity. 

(d)  TTY  connectability.ProducXs 
which  provide  a  function  allowing  voice 
communication  and  which  do  not 
themselves  provide  a  TTY  functionality 
shall  provide  a  standard  non-acoustic 
connection  point  for  TTYs.  It  shall  also 
be  possible  for  the  user  to  easily  turn 
any  microphone  on  and  off  to  allow  the 
user  to  intermix  speech  with  TTY  use. 

(e)  TTY  signal  compatibility. 
Products,  including  those  providing 
voice  communication  functionality, 
shall  support  use  of  all  cross- 
manufacturer  non-proprietary  standard 
signals  used  by  TTYs. 

Appendix  to  Fait  1193 — ^Advisory 
Guidance 

Introduction 

1.  This  appendix  provides  examples  of 
strategies  and  notes  to  assist  in 
understanding  the  guidelines  and  are  a 
source  of  ideas  for  alternate  strategies  for 
achieving  accessibility.  These  strategies  and 
notes  are  not  mandatory.  A  manufacturer  is 
not  required  to  incorporate  all  of  these 
examples  or  any  specific  example. 
Manufocturers  are  free  to  use  these  or  other 
strategies  in  addressing  the  guidelines.  The 
examples  listed  here  are  not  comprehensive, 
nor  does  adopting  or  incorporating  them 
guarantee  an  accessible  product.  They  are 
meant  to  provide  a  useful  starting  f>oint  for 
evaluating  the  accessibility  of  a  product  or 
conceptual  design  and  are  not  intended  to 
inhibit  innovation.  For  a  more  complete  list 
of  all  of  the  published  strategies  to  date,  as 
well  as  for  further  information  and  links  to 
on-going  discussions,  the  reader  is  referred  to 
the  National  Institute  on  Disability  and 
Rehabilitation  Research's  Rehabilitation 
Engineering  Center  on  Access  to 
Telecommunications  System's  strategies  Web 
site  (http://trace.wisc.edu/world/telecomm/). 

2.  This  appendix  is  organized  to 
correspond  to  the  sections  and  paragraphs  of 
the  guidelines  in  this  part  to  which  the 
explanatory  material  relates.  This  appendix 
does  not  contain  explanatory  material  for 
every  section  and  paragraph  of  the  guidelines 
in  this  part. 

Subpart  A— General 

Section  1193.3    Definitions 

Readily  Achievable 

1.  Section  255  defines  "readily  achievable" 
as  having  the  same  meaning  as  in  the 
Americans  writh  Disabilities  Act  (ADA). 
However,  the  ADA  applies  the  term  to  the 
removal  of  tMiriers  in  existing  public 
accommodations.  Not  all  of  the  factors  cited 
in  the  ADA  or  the  Department  of  Justice 
(DOn  implementing  regulations  (July  26, 
1991)  are  easy  to  translate  to  the 
teleconununications  context  where  the  term 


applies  to  teleconununications  equipment 
and  customer  premises  equipment  which  is 
designed,  developed  and  fabricated  after 
February  8, 1996,  the  effective  date  of  the 
Telecommunications  Act  of  1996. 

2.  It  may  not  be  readily  achievable  to  make 
every  product  accessible  or  compatible. 
Depending  on  the  design,  technology,  or 
several  other  factors,  it  may  be  determined 
that  providing  accessibility  to  all  products  in 
a  product  line  is  not  readily  achievable.  The 
guidelines  do  not  require  accessibility  or 
compatibility  when  that  determination  has 
been  made,  and  it  is  up  to  the  manufiacturer 
to  maikje  it  However,  the  assessment  as  to 
whether  it  is  or  is  not  readily  achievable 
canniot  be  bypassed  simply  because  another 
product  is  already  accessible.  For  this 
purpose,  two  products  are  considered  to  be 
different  if  they  have  different  functions  or 
features.  Products  which  differ  only 
cosmetically,  where  such  differences  do  not 
affiect  functionality,  are  not  considered 
separate  products.  ' 

3.  Below  is  a  list  of  factors  provided  as 
interim  guidance  to  manufacturers  to  assist 
them  in  making  readily  achievable 
assessments.  The  factors  are  derived  from  the 
ADA  itself  and  the  £)OJ  regulations  and  are 
presented  in  the  order  in  which  they  appear 
in  those  sources.  Ultimately,  the  priority  or 
weight  of  these  factors  is  a  compliance  issue, 
under  the  jurisdiction  of  the  Federal 
Conununications  Commission  (FCC).  Factors 
applicable  to  a  determination  of  whether  an 
action  is  readily  achievable  include:  the 
nature  and  cost  of  the  action  needed  to 
provide  accessibility  or  compatibility:  the 
overall  resources  of  the  manufacturer, 
including  financial  resources,  technical 
expertise,  comfmnent  supply  sources, 
equipment,  or  personnel;  the  overall 
financial  resources  of  any  parent  corporation 
or  entity,  only  to  the  extent  such  resources 
are  available  to  the  manufacturer,  and 
whether  the  accessibility  solution  results  in 

a  fundamental  alteration  of  the  product. 

a.  One  factor  in  making  readily  achievable 
assessments  is  the  nature  and  cost  of  the 
action  needed  to  provide  accessibility  or 
compatibility.  The  term  readily  achievable 
means  that  an  action  is  "easily 
accomplishable  and  able  to  be  carried  out 
without  much  difficulty  or  expense."  The  '~ 
nature  of  the  action  or  solution  involves  how 
easy  it  is  to  accomplish,  including  the 
availability  of  technology  and  expertise,  and 
the  ability  to  incorporate  the  solution  into  the 
production  process.  Obviously,  knowing 
about  an  accessibility  solution,  even  in 
detail,  does  not  mean  it  is  readily  achievable 
for  a  specific  manufacturer  to  implement  it 
immediately.  Even  if  it  only  requires 
substituting  a  different,  compatible  part,  the 
new  part  must  be  ordered  and  integrated  into 
the  manufacturing  process.  A  more  extreme 
implementation  might  require  re-tooling  or 
redesign.  On  the  other  hand,  a  given  solution 
might  be  so  similar  to  the  current  design, 
development  and  fabrication  process  that  it 

is  readily  achievable  to  implement  it 
virtually  overnight. 

b.  Another  factor  in  making  readily 
achievable  assessments  is  the  overall 
resources  of  the  manufacturer,  including 
financial  resources,  technical  expertise. 


component  supply  sources,  equipment,  or  - 
personnel.  The  monetary  resources  of  a 
manufacturer  are  obviously  a  factor  in 
determining  whether  an  action  is  readily 
achievable,  but  it  may  be  appropriate  to 
consider  other  resources,  as  well.  For 
example,  a  company  might  have  ample 
financial  resources  and,  at  first  glance, 
apf)ear  to  have  no  reason  for  not  including 
a  particular  accessibility  featiu«  in  a  given 
product  However,  it  might  be  that  the 
company  lacks  personnel  with  experience  in 
software  development,  for  example,  needed 
to  implement  the  design  solution.  One  might 
reason  that,  if  the  financial  resources  are 
available,  the  company  should  hire  the 
appropriate  personnel,  but.  if  it  does,  it  may 
no  longer  have  the  financial  resources  to 
implement  the  design  solution.  One  would 
expect  that  the  company  would  develop  the 
technical  expertise  over  time  and  that 
eventually  the  access  solution  might  become 
readily  achievable. 

c.  Another  factor  in  making  readily 
achievable  assessments  is  the  overall 
financial  resources  of  any  parent  corporation 
or  entity,  only  to  the  extent  such  resources 
are  available  to  the  manufacturer.  Both  the 
ADA  statutory  definition  of  readily 
achievable  and  the  DOJ  regulations  define  the 
resources  of  a  parent  company  as  a  factor. 
However,  such  resources  are  considered  only 
to  the  extent  those  resources  are  available  to 
the  subsidiary.  If.  for  example,  the  subsidiary 
is  resp)onsible  for  product  design  but  the 
parent  comptany  is  responsible  for  overall 
marketing,  it  may  be  appropriate  to  expect  ^ 
the  parent  company  to  address  some  of  the 
marketing  goals.  If,  on  the  other  hand,  the 
resources  of  a  parent  company  are  not 
available  to  the  subsidiary,  they  may  not  be 
relevant.  This  determination  would  be  made 
on  a  case-by-case  basis. 

d.  A  fourth  factor  in  making  readily 
achievable  assessments  is  whether  the 
accessibility  solution  results  in  a 
fundamental  alteration  of  the  product.  This 
factor,  derived  by  extension  fiom  the  "undue 
burden"  criteria  of  the  ADA,  takes  into 
consideration  the  effect  adding  an 
accessibility  feature  might  have  on  a  given 
product.  For  example,  it  may  not  be  readily 
achievable  to  add  a  large  display  for  low 
vision  users  to  a  small  pager  designed  to  fit 
in  a  pocket,  because  making  the  device 
significantly  larger  would  t>e  a  fundamental 
alteration  of  the  device.  On  the  other  hand, 
adding  a  voice  output  may  not  involve  a 
fundamental  alteration  and  would  serve  both 
blind  and  low  vision  users.  In  addition, 
adding  an  infrared  port  might  be  readily 
achievable  and  would  allow  a  large-display 
peripheral  device  to  be  coupled  to  it  Of 
coiuse  fundamental  alteration  means  a 
change  in  the  fundamental  characteristic  of 
the  product,  not  merely  a  cosmetic  or  esthetic 
change. 

Subpart  B — General  Requiremenlx 

Section  1193.23    Product  Design. 
Development  and  Evaluation 

Paragraph  (a) 

1.  This  section  requires  manufacturers  to 
evaluate  the  accessibility,  usability,  and 
compatibility  of  telecommunications 
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equipment  and  customer  premises 
equipment  and  incorporate  such  evaluation 
throughout  product  cMsign.  development, 
and  tabrication,  as  early  and  consistently  as 
poasible.  Manufacturers  must  develop  a 
process  to  ensure  that  products  are  designed, 
developed  and  fabricated  to  be  accessible 
whenever  it  is  readily  achievable.  Since  what 
is  readily  achievable  will  vary  according  to 
the  stage  of  development  (i.e..  some  things 
will  be  readily  achievable  in  the  design  phase 
which  may  not  be  in  later  phases),  barriers 
to  accessibility  and  usability  must  be 
identified  throughout  product  design  and 
development,  from  conceptualization  to 
production.  Moreover,  usability  can  be 
seriously  affected  even  af^er  productidti,  if 
information  is  not  provided  in  an  effective 
manner. 

2.  The  details  of  such  an  evaluation 
process  will  vary  from  one  company  to  the 
next,  so  this  section  does  not  specify  its 
structure  or  specific  content.  Instead,  this 
section  sets  forth  a  series  of  factors  that  a 
manufacturer  must  consider  in  developing 
such  a  process.  How.  and  to  what  extent, 
each  of  the  factors  is  incorporated  in  a 
specific  process  is  up  to  the  manufacturer. 

3.  Diflerent  manufacturers,  or  even  the 
same  manufacturer  at  different  times,  have 
the  flexibility  to  tailor  any  such  plan  to  its 
own  particular  needs.  This  section  does  not 
prescribe  any  particular  plan  or  content  It 
does  not  require  that  such  a  process  be 
submitted  to  any  entity  or  that  it  even  be  in 
writing.  The  requirement  is  outcome- 
oriented,  and  a  process  could  range  from 
purely  conceptual  to  formally  documented, 
aa  suits  the  manufacturer. 

4.  The  goal  is  for  designers  to  be  aware  of 
access  and  incorporate  such  considerations 
in  the  conceptualization  of  new  products. 
When  an  idea  is  just  beginning  to  take  shape, 
a  designer  would  ask.  "How  would  a  blind 
person  use  this  product?  How  would  a  deaf 
person  use  it?"  The  sooner  a  manufacturer 
makes  its  design  team  cognizant  of  design 
issues  for  achieving  accessibility;  and  proven 
solutions  for  accessibility  and  compatibility, 
the  easier  this  process  will  be. 

Paragraph  (bMD 
Market  Research 

1.  The  guidelines  do  not  require  market 
research,  testing  or  consultation,  only  that 
they  be  considered  and  incorporated  to  the 
extent  deemed  appropriate  for  a  given 
manufacturer.  If  a  manufacturer  has  a  large 
marketing  effort,  involving  surveys  and  focus 
grxnips,  it  may  be  appropriate  to  include 
persons  with  disabilities  in  such  groups.  On 
the  other  hand,  some  small  companies  do  not 
do  any  real  marketing,  per  se.  but  may  just 
notice  that  a  product  made  by  XYZ 
Corporation  is  selling  well  and,  based  on  this 
"marketing  survey"  it  decides  it  can  make  a 
cheaper  one.  Clearly,  "involvement"  of 
persons  with  disabilities  is  not  appropriate  in 
this  case. 

2.  A  manufacturer  must  consider  how  it 
could  include  individuals  with  disabilities  in 
target  populations  of  market  research.  It  is 
important  to  realize  that  any  target 
population  for  which  a  manufacturer  might 
wish  to  focus  a  product  contains  individuals 
with  disabilities,  whether  it  is  teenagers. 


single  parents,  woman  between  the  ages  of  25 
and  40.  or  any  other  subgroup,  no  matter  bow 
narrowly  defined.  Any  market  research 
which  excludes  individuals  with  disabilities 
will  be  deficient. 

Paragraph  (bM2) 

Product  Design,  Testing.  Pilot 
Demonstrations,  and  Product  Trials 

1.  Including  individuals  with  disabilities 
in  product  design,  testing,  pilot 
demonstrations,  and  product  trials  will 
encourage  appropriate  design  solutions  to 
accessibility  barriers.  In  addition,  such 
involvement  may  result  in  designs  which 
have  an  appeal  to  a  broader  market. 

Paragraph  (bM3) 

Working  Cooperatively  With  Appropriate 
Disability-ReUted  Organizations 

1.  Working  cooperatively  with  appropriate 
disability-related  organizations  is  one  of  the 
factors  that  manufacturers  Ttiust  consider  in 
their  product  design  and  development 
process.  The  primary  reason  for  working 
cooperatively  is  to  exchange  relevant 
information.  This  is  a  two-way  process  since 
the  manufacturer  will  get  information  on 
barriers  to  the  use  of  its  products,  and  may 
also  be  alerted  to  possible  sources  for 
solutions.  The  process  will  also  serve  to 
inform  individuals  with  disabilities  about 
what  is  readily  achievable.  In  addition, 
manufacturers  will  have  a  conduit  to  a  source 
of  subjects  for  market  research  and  product 
trials. 

2.  Manufacturers  should  consult  with 
representatives  firom  a  cross-section  of 
disability  groups,  particularly  individuals 
whose  disabilities  affect  hearing,  Vision, 
movement,  manipulation,  speech,  and 
interpretation  of  information. 

3.  Because  of  the  complex  interrelationship 
between  equipment  and  services  in  providing 
accessibility  to  teleconununications 
products,  coordination  and  cooperation 
between  manufacturers  and  service  providers 
will  be  beneficial.  Involving  service 
providers  in  the  product  development 
process  will  encourage  appropriate  design 
solutions  to  accessibility  barriers  and  permit 
the  exchange  of  relevant  information. 

Paragraph  (b)(4) 

Making  Reasonable  Efforts  to  Validate 
Unproven  Access  Solutions 

1 .  Manufacturers  must  qonsider  how  they 
can  make  reasonable  efforts  to  validate  any 
unproypn  access  solutions  through  testing 
with  individuals  with  disabilities  or  with 
appropriate  disability-related  organizations 
that  have  established  expertise  with 
individuals  with  disabilities.  It  is  important 
to  obtain  input  6x)m  persons  or  organizations 
with  established  expertise  to  ensure  that 
input  is  not  based  merely  on  individual 
preferences  or  limited  experience. 

2.  This  input  should  be  sought  from 
representatives  from  a  cross-section  of 
disability  groups,  particularly  individuals 
whose  disabilities  affect  hearing,  vision, 
movement,  manipufatioo,  speech,  and 
interpretation  of  information. 


Subpart  C—RafoiraBMiili  fiar  AocMdhUity 
and  UuOiilitjr 

Section  1193.33    Infonnation, 
Documentatkm,  and  Training 

Paragraph  (a) 

1.  This  section  remiires  that  manufacturers 
provide  access  to  intbrmation  and 
documentation.  The  information  and 
documentation  includes  user  guides, 
installation  guides,  and  product  support 
communications,  regarding  both  the  product 
in  general  and  the  accessibility  faatures  of  the 
proiduct.  Information  and  documentation 
should  be  provided  to  people  with 
disabilities  at  no  additional  charge.  Alternate 
formats  or  alternate  modes  of  this 
information  is  also  required  to  be  available. 
Manufacturers  should  alao  encourage 
distributors  of  their  products  to  establish 
information  dissemination  and  technical 
support  programs  similar  to  those  esfablished 
by  the  manufacturer. 

Alternate  Formats  and  Alternate  Modes 

1.  Alternate  formats  may  include,  but  are 
not  limited  to.  Braille,  ASCII  text,  large  print, 
and  audio  cassette  recording.  Alternate 
modes  may  include,  but  are  not  limited  to. 
voice,  fax,  relay  service,  TTY,  Internet 
posting,  captioning,  text-to-speech  synthesis, 
and  video  description. 

2.  In  considering  how  to  best  provide 
product  information  to  people  with 
disabilities,  it  is  essential  that  information  be 
provided  in  an  alternate  format  or  mode  that 
is  usable  by  the  person  needing  the 
information.  For  example,  some  individuals 
who  are  blind  might  require  a  manual  in 
Braille  to  understand  and  use  the  product 
effsctively.  Other  persons  who  are  blind  may 
prefer  this  information  on  a  computer  disL 
Persons  with  limited  reading  skills  may  need 
this  information  recorded  on  audio  cassette 
tape  so  they  can  listen  to  the  manual.  Still 
other  persons  with  low  vision  may  be  able  to 
read  the  text  version  of  the  manual  if  it  is 
provided  in  a  larger  font  Likewise,  if  a 
tutorial  video  is  provided,  persons  who  are 
deaf  may  require  a  captioned  version  so  that 
they  will  underatand  how  to  use  the  product 
effivctively.  Finally,  individuals  who  rely  on 
TTYs  will  need  direct  TTY  access  to  a 
customer  service  line  so  they  can  ask 
questions  about  a  product  like  everyone  else. 

3.  This  p>ortion  of  the  appendix  explains 
how  to  provide  information  in  alternate 
formats  (Braille,  ASQI  text,  lai;ge  print,  audto 
cassette)  to  persons  with  disabilities.' 

Braille 

4.  Some  persons  who  are  blind  rely  on  the 
use  of  Braille  in  order  to  obtain  infonnation 
that  is  typically  provided  in  print  These 
persons  may  need  Braille  because  of  the 
nature  of  their  disability  (such  as  persons 
who  are  deaf-blind)  or  because  of  the 
complexity  of  the  material.  Moat  large  urban 
areas  have  companies  or  ofgaoizations  which 
can  translate  printed  material  to  Braille.  On 
the  other  hand,  manufacturers  may  with  to 
consider  producing  Braille  docxunents  "in 
house"  using  a  personal  OHnputer.  Braille 
translation  software,  and  a  Braille  printer. 


'This  information  was  provided  by  the  American 
Fouadatioa  for  the  Blind. 


The  disadvantage  is  the  difficulty  in  ensuring 
quality  control  and  accuracy.  Software 
programs  exist  which  can  translate  commmi 
word  processing  formats  directly  into  Biaille, 
but  they  are  not  always  error  free,  especidly 
if  the  document  contains  special  characters, 
}aijgon.  graphics,  or  charts.  Since  the  typical 
office  worker  will  not  be  able  to  proofread  a 
Braille  document,  the  initial  apparent  cost 
saving  may  be  quickly  lost  by  having  to  re- 
do documents.  The  Braille  translation 
software  costs  approximately  SSOO  and  most 
Braille  printers  sold  range  frtun  $2,000  to 
$5,000,  however  scmie  Braille  printers, 
depending  on  the  speed  and  other  features, 
do  cost  more.  Depending  on  the  quality  of 
Braille  to  be  generated,  a  Braille  printer  in 
the  $4,000  range  should  be  adeqiiate  for  most 
users.  By  using  automatic  transUtion 
software,  individuals  who  do  not  have 
knowledge  of  Braille  or  who  have  limited 
computer  skills  may  be  able  to  produce 
simple  Braille  documents  without  much 
troimle.  If  the  document  is  of  a  complex 
format,  however,  such  as  a  text  box  over 
multiple  columns,  a  sophisticated  knowledge 
of  Braille  translation  software  and  formatting 
will  be  required. 

Electronic  Text 

5.  People  who  are  blind  or  have  low  vision 
and  who  have  access  to  computers  may  be 
able  to  use  documents  in  electronic  form. 
Electronic  text  must  be  provided  in  ASCII  or 
a  properly  formatted  word  processor  file. 
Using  electronic  text  allouvs  this  information 
to  be  transmitted  through  e-mail  or  other  on- 
line telecommunications.  Blind  or  low  vision 
persons  who  have  access  to  a  personal 
computer  can  then  read  the  document  using 
synthetic  speech,  an  electronic  Braille 
display,  a  large  print  computer  monitor,  or 
they  can  produce  a  hard  copy  in  large  print 
or  Braille. 

6.  Docimients  prepared  for  electronic 
transmission  should  be  in  ASQI.  Documents 
supplied  on  disk  should  also  be  provided  in 
eiUier  ASQI  or  a  word  processor  format 
usable  by  the  customer.  Word  processing 
documents  should  be  properly  formatted 
before  distribution  or  conversion  to  ASQI. 
To  be  correctly  formatted,  the  document 
should  be  in  Courier  10  point  size  and 
formatted  for  an  80  character  line.  Tables 
should  be  converted  to  plain  text  Graphics 
or  text  boxes  should  be  deleted  and 
explained  or  described  in  text  format.  This 
will  allow  the  reader  to  understand  all  of  the 
documentation  being  presented.  Replace 
bullets  (•)  with  "*"  or  "-"  and  convert  other 
extended  ASCII  characters  into  text.  When 
converting  a  document  into  ASQI  or  word 
processor  formats,  it  is  important  to  utilize 
the  apiKopriate  "Ub  key"  and  "centering 
key"  rather  than  using  the  space  bar.  This  is 
necessary  because  Braille  transUtion 
software  relies  on  the  proper  use  of 
commands  to  automate  the  formatting  of  a 
Braille  document 

Laiga  Print 

7.  Persons  with  low  vision  nuy  require 
documenfation  to  be  provided  in  large  {wint 
Large  print  documents  can  easily  be 
produced  using  a  scalable  font  from  any  good 
word  processing  program  and  a  standard 
laser  printer.  Using  the  document 


enlargement  option  on  a  photocopier  will 
usually  yield  unsatisfactory  results. 

8.  To  obtain  the  best  results  follow  these 
guidelines: 

a.  It  is  preferable  to  use  paper  that  is 
standard  8^/t  x  11  inches.  Larger  paper  may 
be  used,  but  care  should  be  taken  that  a 
document  does  not  become  too  bulky,  thus 
making  it  difficult  to  read.  Always  use  1  inch 
margins.  Lines  longn  than  6^/t  inches  will 
not  track  well  for  individuals  who  must  use 
a  magnifier. 

b.  The  best  contrast  with  the  least  glare  is 
achieved  on  very  pale  yellow  or  cream- 
colored  non-glossy  paper,  such  as  paper  that 
is  used  for  photocopying  purposes.  To 
produce  a  more  aesthetic  looking  document 
an  off-white  paper  may  be  used  and  will  still 
give  good  contrast  while  producing  less  glare 
than  white.  Do  not  use  duk  colors  and 
shades  of  red.  Double-sided  copying  (if  print 
does  not  bleed  through)  will  produce  a  less 
bulky  document 

c  Remove  formatting  codes  that  can  make 
reading  more  difficult  For  example,  centered 
or  indented  text  could  be  difficult  to  track 
because  only  a  few  words  will  fit  on  a  line. 
All  text  should  begin  at  the  left  mai^gin.  Use 
only  left  margin  justification  to  maintain 
liniform  spacing  across  lines.  Right  margin 
justification  can  produce  uneven  spacing 
between  letters  and  words.  Use  V/*  (1.25) 
line  spacing;  do  not  double  space.  Replace 
tabs  with  two  spaces.  Page  numbering  should 
be  at  the  top  or  bottom  left  Avoid  columns. 
If  colvunns  are  absolutely  necessary,  use 
minimum  space  between  columns.  Use  dot 
leaders  for  tabular  material.  For  those 
individuals  who  are  able  to  read  graphics  (via 
the  use  of  a  magnifier  or  other  assistive 
device)  graphics  should  be  included,  but 
placed  on  a  separate  page  from  the  text.  For 
those  individuals  with  low  vision  who  are 
unable  to  read  graphics,  tables,  and  charts 
this  material  must  be  removed  from  the 
document  and  an  accurate  description  of  this 
material  should  be  included  in  a  text  format 

d.  There  is  no  standard  typeface  or  point 
size.  For  more  universal  access,  use  18  point 
type;  anything  larger  could  make  text  too 
choppy  to  read  ccnnfortably.  Use  a  good 
strong  bold  typeface.  Do  not  use  italics,  fine, 
or  fancy  typefaces.  Do  not  use  compressed 
typefaces;  there  should  be  normal  "white 
space"  between  characters. 

e.  Use  upper  and  lowercase  letters. 

f.  Using  these  instructions,  one  page  of 
print  (11-12  point  type)  will  equal 
approximately  three  pages  of  lai;ge  print  (14- 
18  point)  depending  on  the  density  of  the 
text. 

Cassette  Recordings 

9.  Some  persons  who  are  blind  or  who 
have  learning  disabilities  may  require 
documentation  on  audio  cassettes.  Audio 
materials  can  be  produced  commercially  or 
in-house.  Agencies  sometimes  record 
material  in-house  and  purchase  a  high  speed 
tepe  duplicator  ($1,000-2,000)  v/hiai  is  used 
to  make  cassette  copies  from  the  master.  The 
cost  of  a  duplicator  can  be  higher  depending 
upon  the  number  of  copies  produced  on  a 
single  run,  and  whether  the  duplicator  c^n 

Eroduce  standard  speed  two-sided  copies  or 
alf-speed  four-sided  copies.  Although  unit 
costs  can  be  reduced  by  using  the  four-track. 


half-speed  format  this  mil  require  the  reader 
to  use  a  specially  designed  playt>ack 
machine.  Tapes  should  be  produced  with 
"tone  indexing"  to  allow  a  user  to  skip  back 
and  forth  from  one  section  to  another.  By 
following  a  few  simple  guidelines  for 
selecting  readers  and  creating  recordings, 
most  oiganizations  will  be  able  to 
successfully  record  most  simple  documents. 

10.  Further  guidance  in  making  cassette 
recordings  includes: 

a.  The  reader  should  be  proficient  in  the 
language  being  recorded. 

b.  The  reader  should  be  familiar  %rith  the 
subject.  Someone  who  is  somewhat  familiar 
with  the  technical  aspects  of  a  product  but 
who  can  explain  functions  in  ordinary 
knguage  would  be  a  logical  person  to  record 
an  audio  cassette. 

c.  The  reader  should  have  good  diction. 
Recording  should  be  done  in  a  conversational 
tone  and  at  a  conversational  pace;  neither  too 
sfow  nor  too  fast 

d.  The  reader  should  be  familiar  with  the 
material  to  minimize  stumbling  and 
hesitation. 

e.  The  reader  should  not  editorialize.  When 
recording  a  document,  it  should  be  read  in 
full.  Graphic  and  pictorial  information 
available  to  sighted  readers  should  be 
described  in  the  narrated  text  Tables  and 
charts  whose  contents  are  not  already 
contained  in  text  should  be  converted  into 
text  and  included  in  the  recording. 

f.  The  reader  should  spell  difficult  or 
unusual  words  and  words  of  foreign  origin. 

g.  At  the  beginning  of  the  tape,  identify  the 
reader,  i.e..  "This  document  is  being  read  by 
John  Smith." 

h.  On  each  side  of  the  tape,  identify  the 
document  and  the  page  number  where  the 
reader  is  continuing,  i.e.,  "tape  2,  side  1, 
Guide  to  Barrier  Free  Meetings,  continuing 
on  page  75." 

i.  Fca  blind  users,  all  cassettes  should  be 
labeled  in  Braille  so  that  they  can  easily  be 
referenced  in  the  appropriate  order. 

Alternate  Modes 

11.  Information  is  provided  increasingly 
through  a  variefy  of  means  including 
television  advertisements,  Internet  postings, 
information  seminars,  and  telephone.  This 
portion  of  the  appendix  explains  how  to 
provide  infomfation  in  some  alternate  modes 
(captioning,  video  description,  Internet 
postings,  relay  service,  and  TTY). 

Captioning 

12.  When  manufacturers  of 
telecommunications  equipment  or  customer 
premises  equipment  provide  videos  with 
their  products  (such  as  tutorials  or 
information  explaining  various  components 
of  a  product)  the  video  should  be  avaifable 
with  captioning.  Qosed  captioning  refers  to 
assistive  technology  designed  to  provide 
access  to  television  for  persons  with  hearing 
disabilities  that  is  visible  only  through  the 
use  of  a  decoder.  Open  captions  are  visible 
at  all  times.  Captioning  is  similar  to  subtitles 
in  that  the  audio  portion  of  a  television 
program  is  displayed  as  printed  virords  on  the 
televisfon  screen.  Captions  should  be 
carefuify  placed  to  identify  speakera,  on-and 
off-screen  sound  efiiBCts,  music  and  faughter. 
Increased  captioning  was  made  possible 
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because  of  the  Television  Decoder  Circuitry 
Act  which  requires  all  television  sets  sold  in 
the  United  States  with  screens  13  inches  or 
larger  to  have  built-in  decoder  circuitry. 

13.  Although  captioning  technology  was 
developed  specifically  to  make  television  and 
video  presentations  accessible  to  deaf  and 
hard  of  hearing  people,  there  has  been 
widespread  interest  in  using  this  technology 
to  provide  similar  access  to  meetings, 
classroom  teaching,  and  conferences.  For 
meetings,  video-conferences,  information 
seminars,  and  the  like,  real-time  captioning 

is  sometimes  provided.  Real-time  captioning 
uses  a  stenographic  machine  connected  to  a 
computer  with  translation  software.  The 
output  is  then  displajred  on  a  monitor  or 
projected  on  a  screen. 

Video  Description 

14.  fust  as  manuhcturers  of 
telecommunications  equipment  and 
customer  premises  equipment  need  to  make 
their  videos  accessible  to  persons  who  are 
deaf  or  hard  of  hearing,  they  must  also  be 
accessible  to  persons  who  are  blind  or  have 
low  vision.  This  process  is  known  as  video 
description.  Video  description  may  either  be 
a  separate  audio  track  that  can  be  played 
simultaneously  with  the  regular  audio 
portion  of  the  video  material  (adding 
description  during  pauses  in  the  regular 
audio),  or  it  can  be  added  to  (or  "mixed" 
with)  an  existing  soundtrack.  The  latter  is  the 
technique  used  for  videotapes. 

Internet  Postings 

15.  The  fastest  growing  %vay  to  obtain 
information  about  a  product  is  through  use 
of  the  Internet,  and  specifically  the  World 
Wide  Web.  However,  many  Internet  users 
with  disabilities  have  difficulty  obtaining 
this  information  if  it  is  not  correctly 
formatted.  This  section  provides  information 
on  how  to  make  a  World  Wide  Web  site  more 
accessible  to  persons  %vith  disabilities '. 
Because  of  its  structure,  the  Web  provides 
tremendous  power  and  flexibility  in 
presenting  information  in  multiple  formats 
(text,  audio,  video,  and  graphic).  However, 
the  features  that  provide  power  and  elegance 
for  some  users  present  [)otential  barriers  for 
people  with  sensory  disabilities.  The 
indiscriminate  use  of  graphic  images  and 
video  restrict  access  for  people  who  are  blind 
or  have  low  vision.  Use  of  audio  and  non- 
captioned  video  restrict  access  for  people 
who  are  deaf  or  hard  of  hearing. 

16.  The  level  of  accessibility  of  the 
infbnnation  on  the  Web  is  dependent  on  the 
tonnat  of  the  information,  the  transmission 
media,  and  the  display  system.  Many  of  the 
issues  related  to  the  transmission  media  and 
the  display  system  cannot  be  affected  by  the 
general  user.  On  the  other  hand,  anyone 
creating  infbnnation  for  a  Web  server  has 
control  of  the  accessibility  of  the  information. 
Careful  design  and  coding  of  information  will 
provide  access  to  all  people  without 


'This  tnfanaation  is  based  on  th»  document 
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compromising  the  power  and  elegance  of  the 
Web  site. 

17.  A  few  suggestions  are: 

a.  Every  grapmc  image  should  have 
associated  text  This  will  enable  a  person 
using  a  character-based  program,  such  as 
Lynx,  to  Ondentaod  the  material  being 
presented  in  the  graphical  format  It  also 
allows  anyone  who  does  not  want  to  wait  for 
graphics  to  load  to  have  quick  access  to  the 
information  on  the  site. 

b.  Provide  text  transcriptions  or 
descriptions  for  all  audio  output  This  will 
enable  people  who  are  deaf  or  hard  of 
hearing  to  have  access  to  this  infeirmation,  as 
well  as  individuals  who  do  not  have  sound 
cards. 

c.  Make  any  link  text  descriptive,  but  not 
verbose.  For  example,  words  like  "this", 
"here",  and  "click"  do  not  convey  enough 
information  about  the  nature  of  the  link, 
especially  to  people  who  are  blind.  Link  text 
should  consist  of  substantive,  descriptive 
words  which  can  be  quickly  reviewed  by  the 
user.  Conversely,  link  text  which  is  too  long 
bogs  down  efficient  browsing. 

d.  Provide  alternate  mechanisms  Cor  on- 
line forms.  Forms  ate  not  supported  by  all 
browsers.  Therefore,  it  is  important  to 
provide  the  user  with  an  opportunity  to 
select  alternate  methbds  to  access  such 
forms. 

e.  All  Web  pages  should  be  tested  using 
multiple  viewers.  At  a  minimum,  pages 
should  be  tested  with  the  latest  version  of 
Lynx  to  ensure  that  they  can  be  used  with 
screen  reader  software. 

Telecommunications  Relay  Services  (TRS) 

18.  By  using  telecommunications  relay 
services  (TRS),  it  has  now  become  easier  for 
persons  with  hearihg  and  speech  disabilities 
to  communicate  by  Uie  telephone.  TRS  links 
TTY  users  with  those  who  do  not  have  a  TTY 
and  use  standard  telephones.  With  TRS,  a 
TTY  user  communicates  with  another  person 
with  the  help  of  a  communications  assistant 
who  is  able  to  talk  on  the  telephone  and  then 
communicate  by  typing  the  message 
verbatim,  to  the  TTY  user.  The 
communications  assistant  also  reads  the 
message  typed  by  the  TTY  user,  or  the  TTY 
user  may  speak  for  him  or  herself  using  voice 
carryover. 

19.  There  are  now  TRS  programs  in  every 
state.  Although  TRS  is  very  valuable,  it  does 
have  limitations.  For  example,  relay  calls 
take  longer,  since  they  always  involve  a  third 
party,  and  typing  words  takes  longer  than 
speaking  words. 

Text  Telephones  (TTYs) 

20.  A  TTY  also  provides  direct  two-way 
typed  conversations.  The  cost  of  these 
devices  begins  at  approximately  $200  and 
they  can  be  operated  by  anyone  who  can 
type. 

21.  The  following  information  is  excerpted 
from  the  brochure  "Using  a  TTY"  which  is 
available  free  of  charge  from  the  Access 
Board: 

a.  If  the  TTY  line  is  also  used  for  incoming 
voice  calls,  be  sure  the  person  who  answers 
the  phone  knows  how  to  recognize  and 
answer  a  TTY  call.  You  will  usually  hear 
silence,  a  high-pitched,  electronic  beeping 
sound,  or  a  pre-recorded  voice  message  when 


it  ia  a  TTY  call.  If  there  is  silence,  assume 
it  is  a  TTY  call. 

b.  TTYs  should  be  placed  near  a  standard 
telephone  so  there  is  minimal  delay  in 
answering  incoming  TTY  calls. 

c  To  initiate  a  TTY  call,  place  the 
telephone  headset  in  the  acoustic  cups  of  the 
TTY  adapter.  If  the  TTY  unit  is  directly 
connected  to  the  phone  line,  there  is  no  need 
to  put  the  telephone  headset  in  the  acoustic 
cups.  Turn  the  TTY  on.  Make  sure  there  is 
a  dial  tone  by  checking  for  a  steady  light  on 
the  TTY  status  indicator. 

d.  Dial  the  number  and  watch  the  status 
indicator  light  to  see  if  the  dialed  number  is 
ringing.  The  ring  will  make  a  long  slow  flash 
or  two  short  flashes  with  a  pause  in  between. 
If  the  line  is  busy,  you  will  see  short, 
continuous  flashes  on  the  indicator  light 
When  the  phone  is  answered,  you  wiUsee  an 
irregular  light  signal  as  the  phone  is  picked 
up  and  placed  in  the  cradle.  If  you  are  calling 
a  combination  TTY  and  voice  number,  tap 
the  space  bar  several  times  to  help  the  p>erson 
on  the  other  end  identiiy  this  as  a  TTY  call. 

e.  The  person  who  answers  the  call  is  the 
first  to  type.  Answer  the  phone  as  you  would 
by  voice,  then  type  "GA". 

f.  "GA"  means  "I'm  done,  go  ahead  and 
type".  "HD"  means  hold.  "GA  or  SK"  means 
"Is  there  anything  more,  I'm  done".  "SK" 
means  stop  keying.  This  is  how  you  show 
that  the  conversation  is  ended  and  that  you 
will  hang  up.  It  is  polite  to  type  good-bye, 
thank  you  for  calling,  or  some  ouer  closing 
remark  before  you  type  "SK".  Stay  on  the 
line  until  both  parties  type  SKSK. 

22.  Because  of  the  amount  of  time  it  takes 
to  send  and  receive  messages,  it  is  important 
to  remember  that  short  words  and  sentences 
are  desired  by  both  parties.  With  some  TTY 
calls  it  is  often  not  possible  to  interrupt  when 
the  other  person  is  typing.  If  you  get  a 
garbled  message  in  all  numbers  or  mixed 
numbers  and  letters,  tap  the  space  bar  and 
see  if  the  message  clears  up.  If  not,  when  the 
person  stops  typing,  you  should  type, 
"Message  garbled,  please  repeat"  If  the 
garbled  messages  continue,  this  may  mean 
that  one  of  the  TTYs  is  not  working  properly, 
there  is  background  noise  causing 
interference,  or  that  you  may  have  a  bad 
connection.  In  this  case  you  should  say 
something  like,  "Let's  hang  up  and  I'll  call 
you  back." 

23.  The  typical  TTY  message  will  include 
many  abbreviations  and  jargon.  The  message 
may  also  include  misspelled  words  because, 
if  the  meaning  is  clear,  many  callers  will  not 
bother  to  correct  spelling  since  it  takes  more 
time.  Also,  some  TTY  users  communicate  in 
American  sign  language,  a  language  with  its 
own  grammar  and  syntax.  En^ish  may  be  a 
second  language.  Extend  the  same  patience 
and  courtesy  to  TTY  callers  as  you  do  to  all 
others. 

Paragraph  (b) 

1.  This  paragraph  requires  manufacturers 
to  supply  a  point  of  contact  for  obtaining 
inforination  about  accessibility  features  of  the 
product  and  how  to  obtain  documents  in 
alternate  formats.  This  could  be  the  name  of 
a  specific  person,  a  department  or  an  office. 
Supplying  a  telephone  number,  and 
preferably  a  separate  TTY  number,  is  the 
most  universal  method.  Web  site  and  e-mail 


addresses  are  also  desirable,  but  should  not 
substitute  for  a  telephone  number  since  many 
more  people  have  access  to  a  telephone  than 
have  e-mail  or  Internet  access.  Of  course,  the 
means  for  requesting  additional  accessibility 
information  must,  itself,  be  accessible. 

2.  Automated  voice  response  systems  are 
not  usable  by  deaf  and  hard  of  hearing 
persons.  An  approach  to  consider  is  to 
augment  an  automated  voice  response  system 
with  an  automated  TTY  response  system  that 
also  detects  whether  a  caller  is  using  voice 
or  TTY. 

3.  The  phone  number  should  be 
prominently  displayed  in  product  literature. 
Ideally,  it  should  be  displayed  on  the  outside 
of  the  package  so  that  a  potential  buyer  can 
obtain  inforination  about  the  accessibility 
before  purchase.  In  addition,  manufacturers 
should  acquaint  their  distributors  with  this 
information  so  that  they  can  assist  customers 
with  disabilities,  such  as  a  blind  person 
unable  to  read  the  package  information. 

Paragraph  (c) 

1.  This  paragraph  requires  manufacturers 
to  consider  including  information  on 
accessibility  in  training  a  manufacturer 
provides  to  its  staff.  For  example,  if  technical 
support  staff  are  trained  on  how  to  provide 
good  technical  support,  such  a  program 
should  be  expanded  to  include  information 
on  accessibility  features  of  the    . 
manufacturer's  products  and  peripheral 
devices  that  are  compatible  with  them.  Such 
staff  should  also  have  basic  information  on 
how  to  handle  TTY  and  relay  calls.  Personnel 
who  deal  directly  with  the  public,  including 
market  researchers,  should  be  trained  in 
basic  disability  "etiquette." 

Section  1193.35    Redundancy  and 
Selectability  [Reserved] 

1.  Although  this  section  is  reserved, 
manufacturers  of  telecommunications 
equipment  and  customer  premises 
equipment  are  encouraged  to  provide 
redundancy  such  that  input  and  output 
functions  are  available  in  more  than  one 
mode. 

2.  Alternate  input  and  output  modes 
should  be  selectable  by  the  user. 

3.  Products  should  incorporate  multiple 
modes  for  input  and  output  functions  so  the 
user  is  able  to  select  the  desired  mode. 

a.  Since  there  is  no  single  interface  design 
that  accommodates  all  disabilities, 
accessibility  is  likely  to  be  accomplished 
through  various  product  designs  which 
emphasize  interrace  flexibility  to  maximize 
user  configurability  and  multiple,  alternative 
and  redundant  modalities  of  input  and 
output. 

b.  Selectability  is  especially  important 
where  an  accessibility  feature  for  one  group 
of  individuals  with  disabilities  may  conflict 
with  an  accessibility  feature  for  another.  This 
potential  problem  could  be  solved  by 
allowing  the  user  to  switch  one  of  the 
features  on  and  off.  For  example,  a  conflict 
may  arise  between  captioning  (provided  for 
persons  who  are  deaf  or  hard  of  hearing)  and 
a  large  font  size  (provided  for  persons  with 
low  vision).  Ttw  resulting  caption  would 
either  be  so  large  that  it  obscures  the  screen 
or  need  to  be  scrolled  or  displa)red  in 
segments  for  a  very  short  period  of  time. 


c.  It  may  not  be  readily  achievable  to 
provide  all  input  and  output  functions  in  a 
single  product  or  to  permit  all  functions  to 
be  selectable.  For  example,  switching 
requires  control  mechanisms  which  must  be 
accessible  and  it  may  be  more  practical  to 
have  multiple  modes  running 
simultaneously.  Whenever  possible,  it  is 
preferable  for  the  user  to  be  able  to  turn  on 
or  off  a  particular  mode. 

4.  Some  experiments  with  smart  cards  are 
showing  promise  for  enhancing  accessibility. 
Instead  of  providing  additional  buttons  or 
menu  items  to  select  appropriate  input  and 
output  modes,  basic  user  information  can  be 
stored  on  a  smart  card  that  triggers  a  custom 
configuration.  For  example,  insertion  of  a 
particular  card  can  cause  a  device  to  increase 
the  font  size  on  a  display  screen  or  activate 
speech  output.  Another  might  activate  a 
feature  to  increase  volume  output,  lengthen 
the  response  time  between  sequential 
operations,  or  allow  two  keys  to  be  pressed 
sequentially  instead  of  simultaneously.  This 
technology,  which  depends  on  the  issuance 
of  a  customized  card  to  a  particular 
individual,  would  allow  redundancy  and 
selectability  without  adding  additional 
controls  which  would  complicate  the 
operation.  As  more  and  more  functions  are 
provided  by  software  rather  than  hardware, 
this  option  may  be  more  readily  achievable. 

5.  The  increasing  use  of  "plug-ins"  allow 
a  product  to  be  customized  to  the  user's 
needs.  Plug-ins  function  somewhat  like 
peripheral  devices  to  provide  accessibility 
and  there  is  no  fundamental  problem  in 
using  plug-ins  to  provide  access,  as  long  as 
the  accessibility  plug-ins  are  provided  with 
the  pnxluct.  For  example,  at  least  one 
computer  operating  system  comes  packaged 
with  accessibility  enhancements  which  a 
user  can  install  if  wanted.  In  addition, 
modems  are  tj^ically  sold  with  bundled 
software  that  provides  the  customer  premises 
equipment  functionality.  A  compatible 
screen  reader  program,  for  example,  could  be 
bundled  with  it.  At  least  one  software 
company  has  developed  a  generalized  set  of 
accessibility  tools  designed  to  be  bundled 
with  a  variety  of  software  products  to  provide 
access.  As  yet,  such  developments  are  not 
fully  mature;  most  products  are  still  installed 
by  providing  on-screen  visual  prompts,  not 
accompanied  by  meaningful  sounds. 

Section  1193.41    Input.  Controls,  and 
Mechanical  Functions 

Paragraph  (a)  ^ 

Operable  Without  Vision 

1.  Individuals  who  are  blind  or  have  low 
vision  cannot  locate  or  identify  controls, 
latches,  or  input  slits  by  sight  or  operate 
controls  that  require  sight.  Products  should 
be  manufactured  to  be  usable  independently 
by  these  individuals.  For  example, 
individuals  who  cannot  see  must  use  either 
touch  or  sound  to  locate  and  identify 
controls.  If  a  product  uses  a  flat  smooth 
touch  screen  or  touch  membrane,  the  user 
without  vision  will  not  be  able  to  locate  the 
controls  without  auditory  or  tactile  cues. 

2.  Once  the  controls  have  been  located,  the 
user  must  be  able  to  identify  the  various 
functions  of  the  controls.  Having  located  and 


identified  the  controls,  individuals  must  be 
able  to  operate  them. 

3.  Below  are  some  examples  of  ways  to 
make  products  accessible  to  persons  with 
visual  disabilities: 

a.  If  buttons  are  used  on  a  product,  make 
them  discrete  buttons  which  can  be  felt  and 
located  by  touch.  If  a  flat  membrane  is  used 
for  a  keyboard,  provide  a  raised  edge  around 
the  control  areas  or  buttons  to  make  it 
possible  to  locate  the  keys  by  touch.  Once  an 
individual  Ideates  the  different  controls,  he 
or  she  needs  to  identify  what  the  keys  are. 

If  there  is  a  standard  number  pad 
arrangement,  putting  a  nib  on  the  "5"  key 
may  be  all  that  is  necessary  for  identifying 
the  numbers.  On  a  QWERTY  keyboard, 
putting  a  tactile  nib  on  the  "F"  and  "J"  keys 
allows  touch  typists  to  easily  locate  their 
hands  on  the  key. 

b.  Provide  distinct  shapes  for  keys  to 
indicate  their  function  or  make  it  easy  to  tell 
them  apart.  Provide  Braille  labels  for  keys 
and  controls  for  those  who  read  Braille  to 
determine  the  function  and  use  of  controls. 

c  Provide  large  raised  letters  for  short 
labels  on  large  objects.  Where  it  is  not 
possible  to  use  raised  large  letters,  a  voice 
mode  selection  could  be  iiKorporated  that 
announces  keys  when  pressed,  but  does  not 
activate  them.  This  would  allow  people  to 
turn  on  the  voice  mode  long  enough  to 
explore  and  locate  the  item  they  are 
interested  in,  then  release  the  voice  mode 
and  press  the  control.  If  it  is  an  adjustable 
control,  voice  cogflrmation  of  the  status  may 
also  be  important. 

d.  Provide  tactile  indication  on  a  plug 
which  is  not  a  self-orienting  plug.  Wireless 
connections,  which  eliminate  the  need  to 
orient  or  insert  connectors,  also  solve  the 
problem. 

e.  Avoid  buttons  that  are  activated  when 
touched  to  allow  an  individual  to  explore  the 
controls  to  find  the  desired  button.  If  touch- 
activated  controls  cannot  be  avoided  (for 
example,  on  a  touch  screen),  provide  an 
alternate  mode  where  a  confirm  button  is 
used  to  confirm  selections  (for  example, 
items  are  read  when  touched,  and  activated 
when  the  confirm  button  is  pressed).  All 
actions  should  be  reversible,  or  require 
confirmation  before  executing  non-reversible 
actions. 

I.  Once  controls  have  been  located  and 
users  know  what  the  functions  are,  they  must 
be  operable.  Some  types  of  controls, 
including  mouse  devices,  track  balls,  dials 
without  markings  or  stops,  and  push-button 
controls  with  only  one  state,  where  the 
position  or  setting  is  indicated  only  by  a 
visual  cue,  will  not  be  usable  by  persons  who 
are  blind  or  have  low  vision.  Providing  a 
rotational  or  linear  stop  and  tactile  or  audio 
detents  is  a  useful  strategy.  Another  is  to 
provide  keyboard  or  push-button  access  to 
the  functions.  If  the  product  has  an  audio 
system  and  microprocessor,  use  audio 
feedback  of  the  setting.  For  simple  products, 
tactile  markings  may  be  sufficient. 

g.  Controls  may  also  be  shaped  so  that  they 
can  easily  be  read  by  touch  (e.g.,  a  twist  knob 
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shaped  like  a  pie  wedge).  For  keys  which  do 
not  have  any  physical  travel,  some  type  of 
audio  or  tactile  feedback  should  be  provided 
so  that  the  individual  knows  when  the  key 
has  been  activated.  A  two-state  key  (on/off) 
should  be  physically  different  in  each 
position  (e.g..  a  toggle  switch  or  a  push-in/ 
pop-out  switch),  so  the  person  can  tell  what 
state  the  key  is  in  by  feeling  it. 

h.  If  an  optional  voice  mode  is  provided  for 
operating  a  product,  a  simple  "query"  mode 
can  also  be  provided,  which  allows  an 
individual  to  find  out  the  function  and  state 
of  a  switch  without  actually  activating  it.  In 
some  cases,  there  may  be  design 
considerations  which  make  the  optimal  mode 
for  a  sighted  person  inaccessible  to  someone 
without  vision  (e.g..  use  of  a  touch  screen  or 
mouse).  In  these  cases,  a  primary  strategy 
may  be  to  provide  a  closely  linked  parallel 
method  for  efficiently  achieving  the  same 
results  (e.g.,  keyboard  access)  if  there  is  a 
keyboard,  or  "SpeedList"  access  for  touch 
screens. 

Paragraph  (b) 

Operable  With  Low  Vision  and  Limited  or  No 
Hearing 

1.  Individuals  with  low  vision  often  also 
have  hearing  disabilities,  especially  older 
individuals.  These  persons  cannot  rely  solely 
on  audio  access  modes  commonly  used  by 
people  who  are  blind.  Tactile  strategies  are 
still  quite  useful,  although  many  older 
persons  may  not  be  familiar  with  Braille.  The 
objective,  therefore,  is  to  maximize  the 
number  of  people  who  can  use  their  residual 
vision,  combined  with  tactile  senses,  to 
operate  a  product. 

2.  Strategies  for  addressing  this  provision 
may  include  the  following:  a.  Make  the 
information  on  the  product  easier  to  see.  Use 
high-contrast  print  symbols  and  visual 
indicators,  minimize  glare  on  the  display  and 
control  surfaces,  provide  adequate  lighting, 
position  controls  near  the  items  they  control 
to  make  them  easy  to  find,  and  use  Arabic 
instead  of  Roman  numerals. 

b.  The  type-face  and  type-spacing  used  can 
greatly  affect  legibility.  The  spacing  between 
letters  should  be  approximately  1/16  the 
height  of  uppercase  letters  and  the  spacing 
should  be  uniform  from  one  label  to  the  next 
Also,  symbols  can  sometimes  be  used  which 
are  much  more  legible  and  understandable 
than  fine  print. 

c.  Where  the  display  is  dynamic,  provide 
a  means  for  the  user  to  enlarge  the  display 
and  to  "freeze"  it.  In  addition  to  making  it 
easier  to  see,  there  are  strategies  which  can 
be  used  to  reduce  the  need  to  see  things 
clearly  in  order  to  operate  them. 

d.  A  judicious  use  of  color-coding,  always 
redundant  with  other  cues,  is  extremely 
helpful  to  persons  with  low  vision.  These 
cues  should  follow  standard  conventions, 
and  can  be  used  to  reduce  the  need  to  read 
labels  (or  read  labels  more  than  the  first 
time).  In  addition,  all  of  the  tactile  strategies 
discussed  under  section  1193.41  (a)  can  also 
be  used  here. 


Paragraph  (c) 

Operable  With  Little  or  No  Color  Perception 

1.  Many  people  are  unable  to  distinguish 
between  certain  color  combinations.  Others 
are  unable  to  see  color  at  all. 

2.  Strategies  for  addressing  this  provision 
include: 

a.  Eliminate  the  need  for  a  person  see  color 
to  operate  the  product.  This  does  not 
eliminate  the  use  of  color  completely  but 
rather  requires  that  any  information  essential 
to  the  operation  of  a  product  also  be 
conveyed  in  some  other  fashion. 

b.  Avoid  color  pairs  such  as  red/green  and 
blue/yellow,  that  are  indistinguishable  by 
people  with  limited  color  perception. 

c.  Provide  colors  with  different  hues  and 
intensity  so  that  colored  objects  can  be 
distinguished  even  on  a  black  and  white 
screen  by  their  different  appearance. 
Depending  upon  the  product,  the 
manufecturer  may  also  be  able  to  allow  users 
to  adjust  colors  to  match  their  preferences 
and  visual  abilities. 

d.  Avoid  colors  with  a  low  luminance. 
Paragraph  (d) 

Operable  Without  Hearing 

1.  Individuals  who  are  deaf  or  hard  of 
hearing  cannot  locate  or  identify  controls  that 
require  hearing.  Products  that  provide  only 
audio  prompts  cannot  be  used  by  individuals 
who  are  deaf  or  hard  of  hearing.  For  example, 
a  voice-based  interactive  product  that  can  be 
controlled  only  by  listening  to  menu  items 
and  then  pressing  buttons  is  not  accessible. 
By  addressing  the  output  issues 4jnder 
section  1193.43(d)  many  accessibility 
problems  that  affect  input  under  this  section 
can  be  solved. 

2.  Some  strategies  include: 

a.  Text  versions  of  audio  prompts  could  be 
provided  which  are  synchronized  with  the 
audio  so  that  the  timing  is  the  same. 

b.  If  prompts  are  provided  visually  and  no 
speech  or  vocalization  is  required,  most 
problems  associated  with  locating, 
identifying,  and  operating  controls  without 
hearing  will  be  solved. 

Paragraph  (e) 

Operable  With  Limited  Manual  Dexterity 

1.  Individuals  may  have  difficulty 
manipulating  controls  on  products  for  any 
number  of  reasons.  Thougn  these  disabilities 
may  vary  widely,  these  persons  have 
difficulty  grasping,  pinching,  or  twisting 
objects  and  often  nave  difficulty  with  finer 
mofkr  coordination.  Some  persons  may  use  a 
headstick,  mouthstick.  or  artificial  limb. 

2.  Below  are  some  strategies  which  will 
assist  in  designing  products  which  will  meet 
the  needs  of  these  ftersons: 

a.  Provide  larger  buttons  and  controls,  or 
buttons  which  are  more  widely  spaced,  to 
reduce  the  likelihood  that  a  user  will 
accidentally  activate  an  adjacent  control. 

b.  Provide  guard  bars  between  the  buttons 
or  near  the  buttons  so  that  accidental 
movements  would  hit  the  guard  bars  rather 
than  accidentally  bumping  switches. 

c.  Provide  an  optional  mode  where  buttons 
must  be  depressed  for  a  longer  period  of  time 
(e.g.,  SlowKeys)  before  they  would  accept 
input  to  help  separate  between  inadvertent 
motions  or  bumps  and  desired  activation. 


d.  Where  two  buttons  must  be  depressed 
simultaneously,  provide  an  option  to  allow 
them  to  be  activated  sequentially  (e.g., 
StickiKeys). 

e.  Avoid  buttons  which  are  activated 
merely  by  touch,  such  as  capacitance 
switches.  Where  that  is  difficult  to  do  (e.g., 
with  touchscreens),  provide  a  "confirm" 
button  which  an  individual  can  use  to 
confiim  that  the  item  touched  is  the  desired 
one.  Also,  make  all  actions  reversible,  or 
request  confirmation  before  initiating  non- 
reversible actions. 

f.  Avoid  latches,  controls,  or  key 
combinations  which  require  simultaneous 
activation  of  two  or  more  buttons,  or  latches. 
Also,  avoid  very  small  controls  or  controls 
which  require  rotation  of  the  wrist  or 
pinching  and  twisting.  Where  this  is  not 
possible,  provide  alternate  means  for 
achieving  the  same  functions. 

g.  Controls  which  have  non-slip  surfaces 
and  those  that  can  be  operated  with  the  side 
of  the  hand,  elbow  or  (>encil  can  be  used  to 
minimize  physical  activity  required.  In  some 
cases,  rotary  controls  can  be  used  if  they  can 
be  operated  without  grasping  and  twisting 
(e.g.,  a  thin  pie  slice  shape  control  or  an  edge 
control).  Providing  a  concave  top  on  buttons 
makes  them  easier  to  use. 

h.  Make  it  easier  to  insert  cards  or 
connectors  by  providing  a  bevel  around  the 
slot  or  connector,  or  use  cards  or  connectors 
which  can  be  inserted  in  any  orientation  or 
which  self-center  or  self-align.  Placing  the 
slot  or  connector  on  the  front  and  near  a 
ledge  or  open  space  allows  individuals  to 
brace  their  hands  or  arms  to  make  use  of  the 
slot  or  connector  easier. 

i.  For  some  designs,  controls  which  pose 
problems  for  individuals  with  disabilities 
may  be  the  most  efficient,  logical  or  effective 
mechanism  for  a  majority  of  users.  In  these 
cases,  provide  alternate  strategies  for 
achieving  the  same  functions,  but  which  do 
not  require  fine  manipulation.  Speech  input 
or  voice  recognition  could  be  provided  as  an 
alternate  input!  although  it  should  not  be  the 
only  input  technique. 

Paragraph  (f) 

Operable  With  Limited  Reach  and  Strength 

1.  Some  individuals  may  have  difficulty 
operating  systems  which  require  reach  or 
strength.  The  most  straight-forward  solution 
to  this  problem  is  to  place  the  controls  where 
they  can  be  easily  reached  with  minimal 
changes  to  body  position.  Many  products 
also  have  controls  located  on  different  parts 
of  the  product. 

2.  When  this  is  the  case,  the  following 
strategies  may  be  used: 

a.  Allow  the  fonctions  to  be  controlled 
from  the  keyboard,  which  is  located  directly 
in  front  of  the  user. 

b.  Allow  voice  recognition  to  be  used  as  an 
option.  This  provides  input  flexibility,  but 
should  never  be  the  only  means  for  achieving 
a  function. 

c.  Provide  a  remote  control  option  that 
moves  all  of  the  controls  for  the  product 
together  on  a  unit  that  can  be  positioned 
optimally  for  the  individual.  This  allows  the 
individual  to  operate  the  product  without 
having  to  move  to  it.  If  this  strategy  is  used, 
a  standard  communication  format  would  be 


important  to  allow  the  use  of  alternate  remote 
controls  for  those  who  cannot  use  the 
standard  remote  control. 

d.  Reduce  the  force  needed  to  operate 
controls  or  latches  and  avoid  the  need  for 
sustained  pressure  or  activity  (e.g.,  use 
guards  rather  than  increased  strength 
requirements  to  avoid  accidental  activation 
of  crucial  switches). 

e.  Provide  arm  or  wrist  rests  or  supports, 
create  short  cuts  that  reduce  the  number  of 
actions  needed,  or  completely  eliminate  the 
need  to  operate  controls  wherever  possible 
by  having  automatic  adjustments. 

f.  Section  4.34.3  of  the  Americans  with 
Disabilities  Act  Acc9ssibility  Guidelines 
(ADAAG)  also  contains  specific  infannation 
concerning  reach  ranges.  ADAAG  gives 
specific  guidance  concerning  access  to  the 
built  environment.  Section  4.34.3  indicates 
the  reach  ranges  for  a  front  or  parallel 
approach  to  equipment  for  individuals  using 
a  wheelchair.  This  information  may  prove 
usefol  for  those  teleconununications 
manufacturers  whose  equipment  is 
stationary,  such  as  an  information  kiosk. 

Paragraph  (g) 

Operable  Without  Time-Dependent  Controls 

1.  Many  persons  find  it  very  difficult  to 
operate  time-dependent  controls. 

2.  Some  strategies  which  address  this 
problem  include: 

a.  Avoid  any  tin>ed-out  situations  or 
provide  instances  where  the  user  must 
respond  to  a  question  or  moving  display  in 
a  set  amount  of  time  or  at  a  specific  time 
(e.g.,  a  rotating  display). 

b.  Where  timed  responses  are  required  or 
appropriate,  allow  the  user  to  adjust  them  or 
set  the  amount  of  time  allotted  to  complete 

a  given  task.  Warn  users  that  time  is  running 
out  and  allow  them  to  secure  extended  time. 

c.  If  the  standard  mode  of  operation  «irould 
be  awkward  or  inefficient,  then  provide  an 
alternate  mode  of  (qwi«tion  that  offera  the 
same  functions. 

Paragraph  (h) 

Operable  Without  Speech 

1.  Many  individuals  cannot  speak  or  speak 
clearly.  Ptoducts  which  reauire  speech  in 
order  to  operate  them  should  also  provide  an 
alternate  way  to  achieve  the  same  fonction. 

2.  Some  strategies  to  achieve  this  include: 

a.  Provide  an  alternate  mechanism  for 
achieving  all  of  the  functions  which  are 
controlled  by  speech.  If  a  product  includes 
speech  identification  or  verification,  provide 
an  alternate  mechanism  for  this  function  as 
weU. 

b.  Include  individuals  who  are  deaf  or  who 
have  speech  disabilities  in  the  subject 
populations  that  are  used  to  develop  voice 
recognition  algorithms,  so  that  the  algorithms 
will  better  acconunodate  a  wider  range  of 
speech  patterns. 

Paragraph  (i) 

Operable  With  Limited  Cognitive  Skills 

1.  Many  Individuals  have  reduced 
cognitive  abilities,  including  reduced 
memory,  seauence  tracking,  and  reading 
skills.  This  does  not  necessarily  prevent 
these  persons  from  using  a 
telecommunications  product  or  feature. 


2.  The  following  strategies  are  extensions 
of  techniques  for  making  products  easier  for 
everyone  to  learn  and  use: 

a.  Use  standard  colors  and  shapes  and 
group  similar  functions  together.  On 
products  which  have  some  controls  that  are 
used  by  everyone  and  other  controls  which 
would  only  be  used  by  advanced  users,  it  is 
generally  good  practice  to  separate  the  two, 
putting  the  more  advanced  features  behind  a 
door  or  under  a  separate  menu  item. 

b.  nxMlucts  which  read  the  contents  of  the 
display  aloud,  or  controls  which  announce 
their  settings,  are  easier  for  individuals  who 
have  difficulty  reading. 

c.  Design  products  that  are  self-adjusting  to 
eliminate  additional  controls  which  must  be 
learned,  and  reduce  the  visual  clutter. 

d.  On  products  which  have  sign-in 
procedures,  allow  user  settings  to  be 
associated  with  them  when  they  sign  in  or 
insert  their  identification  card.  The  system 
can  then  autoconfigure  to  them.  Some  new 
"smart  cards"  are  being  designed  with  user 
preferences  encoded  on  the  card. 

e.  Where  a  complex  series  of  steps  is 
required,  provide  cuing  to  help  lead^e 
person  through  the  process.  It  is  also  helpful 
to  provide  an  "undo"  or  back  up  function,  so 
that  any  mistakes  can  be  easily  corrected. 
Most  people  will  find  this  function  helpful. 

f.  Where  functions  are  not  reversible, 
request  some  type  of  confirmation  from  the 
user  before  proceeding.  On  labels  and 
instructioiis,  it  is  helpful  to  use  short  and 
simple  phrases  or  sentences.  Avoid 
abbreviations  wherever  possible.  Eliminate 
the  need  to  respond  within  a  certain  time  or 
to  read  text  within  a  certain  time. 

Section  1 193.43    Output.  Displays,  and 
Control  Functions 

Paragraph  (a) 

Availability  of  Visual  Information 

1.  fust  as  persons  with  visual  or  cognitive 
disabilities  need  to  be  able  to  operate  the 
input,  controls,  and  mechanical  functions  of 
a  product,  they  must  also  have  access  to  the 
output  functions. 

2.  The  following  are  strat^es  for 
addressing  this  provision: 

a.  Provide  speech  output  of  all  displayed 
text  and  labels.  For  inf(mnation  which  is 
presented  in  non-text  form  (e.g.,  a  picture  or 
graphic),  provide  a  verbal  description  unless 
the  graphic  is  just  decorative.  When  speech 
output  is  provided,  allow  for  the  s{>oken 
message  to  be  repeated  if  the  message  is  very 
long.  Also,  if  the  information  being  provided 
is  personal  in  nature,  it  is  recommended  that 
headphones  be  provided  in  order  to  assure 
privacy.  A  message  for  stepping  through 
menus  is  also  helpful. 

b.  Providing  Braille  labels  for  controls  is  an 
extremely  effective  mechanism  for  those 
individuab  who  read  Braille. 

c.  Large  raised  print  can  also  be  used  but 
is  generally  restricted  to  rather  large  objects 
due  to  the  size  of  the  letters. 

Paragraph  (b) 

Availability  of  Visual  Information  for  Low 
Vision  Users 

1.  Individuals  with  low  vision  often  also 
have  hearing  disabilities,  especially  older 


individuals.  These  persons  caimot  rely  solely 
on  audio  access  modes  conunonly  used  by 
people  who  are  blind.  Tactile  strategies  are 
still  quite  useful.  Many  people  who  have  low 
vision  can  use  their  vision  to  access  visually 
presented  information  on  a  product. 

2.  Strategies  for  meeting  this  provision 
involve: 

a.  Provide  larger,  higher  contrast  text  and 
graphics.  Individuals  with  20/200  vision  can 
see  lettering  if  they  get  close  to  it,  unless  it 
is  very  small  or  has  very  poor  contrast. 
Although  14  or  18  point  type  is 
recommended  for  visual  displays,  it  is 
usually  not  possible  to  put  this  size  text  on 
small  products. 

b.  Make  the  lettering  as  large  and  high 
contrast  as  possible  to  maximize  the  number 
of  {)eople  who  can  use  the  product. 

c  On  displays  where  the  font  size  can  be 
varied,  allow  the  user  to  increase  the  font 
size,  even  if  it  means  that  the  user  must  pan 
or  move  in  order  to  see  the  full  display. 

Paragraph  (c) 

Access  to  Moving  Text 

1.  Moving  text  can  be  an  access  problem 
because  individuals  with  low  vision,  or  other 
disabilities  may  find  it  difficult  or  impossible 
to  track  moving  text  with  their  eyes. 

2.  Strategies  to  address  this  requirement 
may  include  the  following: 

a.  Provide  a  mechanism  for  freezing  the 
text.  Thus,  persons  could  read  the  stationary 
text  and  obtain  the  same  information. 

b.  Provide  scrolling  to  display  one  full  line 
at  a  time,  with  a  pause  before  the  next  line 
replaces  it. 

c.  Provide  the  same  information  in  another 
type  of  display  which  does  not  move.  The 
ri^t-to-left  scrolling  text  on  a  TTY  does  not 
usually  present  a  problem  because  it  can  be 
controlled  by  asking  the  sender  to  type 
slower  or  pMuse  at  specified  intervals. 

Paragraph  (d) 

Availability  of  Auditory  Information 

1.  Individuab  who  have  hearing 
disabilities  are  unable  to  receive  auditory 
output,  or  mechanical  and  other  sounds  that 
are  emitted  by  a  product.  These  sounds  are 
often  important  for  the  safe  or  effective 
operation  of  the  product.  Therefore, 
information  which  is  presented  auditorial 
should  be  available  to  all  users. 

2.  Some  strategies  to  achieve  this  include 
the  following: 

a.  Provide  a  visual  or  tactile  signal  that  will 
attract  the  person's  attention  and  alert  the 
user  to  a  call,  page,  or  other  message,  or  to 
warn  the  user  of  significant  mechanical 
difficulties  in  the  product. 

b.  In  portable  products,  a  tactile  signal 
such  as  vibration  is  often  more  effective  than 
a  vbual  signal  because  a  visual  signal  may 
be  missed.  An  auxiliary  vibrating  signaler 
might  be  effective  if  it  is  not  readily 
achievable  or  effective  to  build  vibration  into 
a  portable  product. 

c  For  stationary  products,  a  prominent 
visual  indicator  in  the  field  of  vision  (e.g.,  a 
screen  flash  for  a  computer,  or  a  flashing 
light  for  a  telephone)  is  effective.  To  inform 
the  user  of  the  status  of  a  process  (e.g.,  line 
status  on  a  telephone  call,  power  on,  saving 
to  disk,  or  disconnected),  text  messages  may 
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be  uiad.  It  is  also  desirable  to  have  an  image 
or  light  that  is  activated  whenever  acoustic 
energy  is  present  on  a  telephone  line. 

d.  Speech  messages  should  be  portrayed 
simultaneously  in  text  form  and  displayed 
where  easily  seen  by  the  user.  Such  captions 
should  usually  be  verbatim  and  displayed 
long  enough  to  be  easily  read.  If  the  product 
provides  speech  messages  and  the  user  must 
respond  to  those  messages  (e.g.,  interactive 
voice  response  and  voice  mail),  a  TTY 
accessible  method  of  accessing  the  product 
could  be  provided. 

e.  TTY  to  TTY  long  distance  and  message 
unit  calls  from  pay  telephones  are  often  not 
ptossible  because  an  operator  says  how  much 
money  must  be  deposited.  Technology  exists 
to  have  this  information  displayed  on  the 
telephone  and  a  test  installation  is  currently 
operating  at  the  Butler  plaza  on  the 
Pennsylvania  Turnpike.  In  addition,  if  the 
product  provides  interactive  communication 
using  s[>eech  and  video,  it  would  be  helpful 
to  provide  a  method  and  channel  for 
allowing  non-speech  communication  (e.g.. 
text  conversation)  in  (>arallel  with  the  video. 

f.  Certain  operations  of  products  make 
sounds  that  give  status  information,  although 
these  sounds  are  not  programmed  signals. 
Examples  include  the  whir  of  an  operating 
disk  drive  and  the  click  of  a  key  being 
pushed.  Where  sounds  of  this  type  provide 
information  important  for  operating  the 
product,  such  as  a  "beep"  when  a  key  is 
activated,  provide  a  light  or  other  visual 
conTirmation  of  activation. 

Paragraph  (e) 

Availability  of  Auditory  Information  for 
People  Who  Are  Hard  of  Hearing 

1.  People  who  are  hard  of  hearing  but  not 
deaf  can  often  use  their  hearing  to  access 
auditory  information  on  a  product. 

2.  Strategies  for  addressing  this 
requirement  may  include  the  following: 

a.  Improve  the  signal  to  noise  ratio  by 
making  the  volume  adjustable,  between  18- 
25  dB.  increasing  the  maximum  undistorted 
volume,  and  minimizing  background  noise 
by  such  methods  as  better  coupling  between 
the  signal  source  and  the  user. 

b.  Alerting  tones  are  most  likely  to  be 
heard  if  they  involve  multiple  tones, 
separated  in  frequency,  which  contrast  with 
the  environment. 

c.  Occasionally,  varying  tones  may  be 
preferred  for  attracting  attention.  If  speech  is 
used,  it  is  best  to  test  its  intelligibility  with 
individuals  who  are  hard  of  hearing  to 
maximize  its  clarity  and  ease  of 
understanding.  Provide  the  ability  for  the 
user  to  have  any  messages  repeated  or  to 
repeat  the  message  if  no  response  is  received 
from  the  user. 

d.  For  essential  auditory  information,  the 
information  might  be  repeated  and  an 
acknowledgment  from  the  user  requested. 

e.  The  intelligibility  of  the  output  can  also 
be  maximized  by  the  location  of  the  speakers 
and  by  keeping  the  speakers  away  from  noise 
sources.  However,  visual  displays  are  often 
more  desirable  than  loud  prompts  or  alerts, 
because  the  latter  reduce  privacy  and  can 
annoy  others  unless  the  amplified  signal  is 
isolated  by  means  of  a  headphone,  induction 
coupling,  direct  plug-in  to  a  hearing  aid.  or 
other  methods. 


f.  The  use  of  a  telephone  handset  or  earcup 
which  can  be  held  up  to  the  ear  can  improve 
intelligibility  without  disturbing  others  in  the 
area.  If  a  handset  or  earcup  is  used,  making 
it  compatible  with  a  hearing  aid  allows  users 
to  directly  couple  the  auditory  signal  to  their 
hearing  aids.  It  the  microphone  in  the 
handset  is  not  being  used,  turning  it  off  will 
also  reduce  the  amount  of  background  noise 
which  the  person  hears  in  the  earpiece. 
Providing  a  headphone  jack  also  allows 
individuals  to  plug  in  headphones,  induction 
loops,  or  amplifiers  which  they  may  use  to 
hear  better. 

Paragraph  (f) 

Prevention  of  Visually-Induced  Seizures 

1.  Individuals  with  photo-sensitive 
epilepsy  can  have  a  seizure  triggered  by 
displays  which  flicker  or  flash,  particularly  if 
the  flash  has  a  high  intensity  and  within 
certain  frequency  ranges. 

2.  Strategies  to  address  this  requirement 
involve  reducing  or  eliminating  screen  flicker 
or  image  flashing  to  the  extent  possible.  In 
particular,  the  rates  of  2  Hz  or  lower  or  70 

Hz  or  higher  are  recommended.  This 
recommendation  reflects  current  research 
data  on  people  with  photosensitive  epilepsy 
which  indicates  that  the  peak  sensitivity  for 
these  individuals  is  20  Hz  and  that  the 
sensitivity  then  drops  off  in  both  directions. 

3.  The  chance  of  triggering  seizures  can 
also  be  reduced  by  avoiding  very  bright 
flashes  which  occupy  a  large  part  of  the 
visual  field  (particularly  in  the  center  of  the 
visual  field)  in  order  to  minimize  the  impact 
on  the  visual  cortex. 

Paragraph  (g) 

Availability  of  Audio  Cutoff 

1.  Individuals  using  the  audio  access 
mode,  as  well  as  those  using  a  product  with 
the  volume  turned  up,  need  a  way  to  limit 
the  range  of  audio  broadcast. 

2.  If  an  audio  headphone  jack  is  provided, 
a  cut-off  switch  can  be  included  in  the  jack 
so  that  insertion  of  the  jack  would  cut  off  the 
speaker.  If  a  telephone-like  handset  is  used, 
the  external  speakers  can  be  turned  off  when 
the  handset  is  removed  from  the  cradle. 

Paragraph  (h) 

Non-interference  With  Hearing  Technologies 

1.  Individuals  who  are  hard  of  hearing  use 
hearing  aids  and  other  assistive  listening 
devices  but  these  devices  cannot  be  used  if 
a  teleconununications  product  introduces 
noise  into  the  listening  aids  because  of  stray 
electromagnetic  interference. 

2.  Strategies  for  reducing  this  interference 
(as  well  as  improving  hearing  aid  immunity) 
are  being  researched.  The  most  desirable 
strategy  is  to  avoid  the  root  causes  of 
interference  when  a  product  is  initially 
designed.  If  th#  root  sources  of  interference 
cannot  be  removed,  then  shielding, 
placement  of  components  to  avoid  hearing 
aid  interference,  and  field-canceling 
techniques  may  be  effective.  Standards  are 
being  developed  to  limit  interference  to 
acceptable  levels,  but  complete  elimination 
for  some  technologies  may  not  yet  be 
practical. 

3.  In  April  1996.  the  American  National 
Standards  Institute  (ANSI)  established  a  task 


group  (ANSI  C63)  under  its  subcommittee  on 
medical  devices  to  develop  standards  to 
measure  hearing  aid  compatibility  and 
accessibility  to  digital  wireless 
telecommunications.  The  C63.19  task  group 
is  continuing  to  develop  its  standard. 
C63.1&-199X,  American  National  Standard 
for  Methods  of  Measurement  for  Hearing  Aid 
Compatibility  with  Wireless 
Communications  Devices.  When  the  standard 
is  completed,  the  Board  intends  to  reference 
it  in  this  appendix. 

Paragraph  (i) 

Hearing  Aid  Coupling 

1.  Many  individuals  who  are  hard  of 
hearing  use  hearing  aids  with  a  T-coil  (or 
telecoil)  feature  to  allow  them  to  listen  to 
audio  output  of  products  without  picking  up 
background  noise  and  to  avoid  problems 
with  feedback,  signal  attenuation  or 
degradation. 

2.  The  Hearing  Aid  Compatibility  (HAC) 
Act  defines  a  telephone  as  hearing  aid 
compatible  if  it  provides  internal  means  for 
effective  use  with  hearing  aids  and  meets 
established  technical  standards  for  hearing 
aid  compatibility. 

3.  The  technical  standards  for  HAC 
telephones  are  specified  in  ANSI/EIA-S04- 
1989,  "Magnetic  Field  Intensity  Criteria  for 
Telephone  Compatibility  with  Hearing 
Aids."  ANSI/TIA/EIA-504-1-1994,  "An 
Addendum  to  EIA-504."  which  adds  the 
HAC  requirements,  and  the  FCC  regulations 
at  47  CFR  68.317  (a). 

4.  A  good  strategy  for  addressing  this 
requirement  for  any  product  held  up  to  the 
ear  would  be  to  meet  these  same  technical 
requirements.  If  not  readily  achievable  to 
provide  built-in  telecoil  compatibility,  other 
means  of  providing  the  el|Ktro-magnetic 
signal  is  the  next  strategy  to  be  considered. 

Subpart  D  "  Requirements  for  Campatibility 
With  Peripiieral  DevioM  and  Spedalizad 
Customer  Premiaei  Eqaipmenl 

Section  11 93. Si    Compatibility 
Paragraph  (a) 

External  Electronic  Access  to  All  Information 
and  Control  Mechanisms 

1.  Some  individuals  with  severe  or 
multiple  disabilities  are  unable  to  use  the 
built-in  displays  and  control  mechanisms  on 
a  product. 

2.  The  two  most  common  forms  of 
manipulation-free  connections  are  an 
infrared  connection  or  a  radio  frequency 
connection  point.  Currently,  the  Infrared 
Data  Association  (IrDA)  infrared  connection 
point  is  the  most  universally  used  approach. 

3.  The  Infr^oBd  Data  Association  together 
with  dominant  market  players  in  the  cellular 
and  paging  industries.  Ericsson.  Matsushita/ 
Panasonic,  Motorola.  NEC,  Nokia,  NTT 
DoCoMo,  Puma,  and  TU-KA  Phone  Kansai, 
announced  on  April  25, 1997  a  proposed  set 
of  standards  that  will  empower  wireless 
communication  devices,  such  as  cellular 
phones,  pagers  and  personal  computers  to 
transfer  useful  information  over  short 
distances  using  IrDA  infrared  data 
communication  ports.  Because  the  proposed 
standard  is  designed  to  be  scalable,  it  is  easy- 
to-adopt  by  a  wide  range  of  wireless  devices 


bom  pagers  to  more  enhanced 
communications  tools  such  as  smart  phones. 
(See  http://www.irda.org). 

4.  Adding  an  infrared  connector  to  the 
serial  port  of  a  pteripheral  device  or 
specialized  customer  premises  equipment 
will  make  these  products  more  compatible 
with  each  other  and  with  customer  premises 
equipment. 

5.  An  infrared  link  can  provide  a 
mechanism  for  providing  access  to  smaller, 
more  advanced  telecommunication  devices 
and  provide  a  safety  net  for  products  which 
are  unable  to  incorporate  other  technologies. 
There  is  a  joint  international  effort  to  develop 
a  Universal  Remote  Console  Conmiunication 
(URCC)  protocol  which  would  achieve  this 
functionality.  (See  http://trace.wisc.edu/ 
world/urc/). 

Paragraph  (b)  " 

Connection  Point  for  External  Audio 
Processing  Devices 

1.  Individuals  using  audio  peripheral 
devices  such  as  amplifiers,  telecoil  adapters, 
or  direct-connection  into  a  heairing  aid  need 
a  standard,  noise  ine  way  to  tap  into  the 
audio  generated  by  a  product. 

2.  Individuals  who  cannot  hear  well  can 
often  use  products  if  they  can  isolate  and 
enhance  the  audio  output.  For  example,  they 
could  plug  in  a  headphone  which  makes  the 
audio  louder  and  helps  shut  out  background 
noise;  they  might  feed  the  signal  through  an 
amplifier  to  make  it  louder,  or  through  filters 
or  frequency  shifters  to  make  it  better  fit  their 
audio  profile.  If  they  are  wearing  a  hearing 
aid,  they  may  directly  connect  their  hearing 
aid  to  the  audio  signal  or  plug  in  a  small 
audio  loop  which  allows  them  to  couple  the 
audio  signal  through  their  hearing  aid's  built- 
in  T-coil. 

3.  Devices  which  can  process  the 
information  and  provide  visual  and/or  tactile 
output  are  also  possible.  The  most  common 
strategy  for  achieving  this  requirement  is  the 
use  of  a  standard  9  mm  miniature  plug-in 
jack,  common  to  virtually  every  personal  tape 
player  or  radio.  For  small  products,  a 
subminiature  phone  jack  could  be  used. 


Paragraph  (c) 

Compatibility  of  Controls  With  Prosthetics 

1.  Individuals  who  have  artificial  hands  or 
use  headsticks  or  mouthsticks  to  operate 
products  have  difficulty  with  capacitive  or 
heat-operated  controls  which  require  contact 
with  a  person's  body  rather  than  a  tool. 
Individuals  who  wear  prosthetics  are  unable 
to  operate  some  types  of  products  because 
they  either  require  motions  that  cannot  easily 
be  made  with  a  prosthetic  hand,  or  because 
products  are  designed  which  require  touch  of 
the  human  skin  to  operate  them  (e.g.. 
capacitive  touchscreen  kiosks),  making  it 
impossible  for  individuals  with  artificial 
arms  or  hands  to  oi>erate,  except  perhaps 
with  their  nose  or  chin.  Some  individuals 
who  do  not  have  the  use  of  their  arms  use 
either  a  headstick  or  a  mouthstick  to  operate 
products.  Controls  and  mechanisms  which 
require  a  grasping  and  twisting  motion 
should  be  avoided. 

Paragraph  (d) 
TTY  Connectability 

1.  Acoustic  coupling  is  subject  to 
interference  from  ambient  noise,  as  many 
handsets  do  not  provide  an  adequate  seal 
with  TTYs.  Therefore,  alternate  (non- 
acoustic)  connections  are  needed.  Control  of 
the  microphone  is  needed  for  situations  such 
as  pay-phone  usage,  where  ambient  noise 
picked  up  by  the  mouthpiece  often  garbles 
the  signal.  For  the  use  of  voice  carry-over, 
where  the  person  can  speak  but  not  hear,  the 
user  needs  to  be  able  to  turn  the  microphone 
on  to  speak  and  off  to  allow  them  to  receive 
the  TTY  text  replies. 

2.  A  TTY  can  be  connected  to  and  used 
with  any  telecommunications  product 
supporting  speech  communication  without 
requiring  purchase  of  a  special  adapter,  and 
the  user  is  able  to  intermix  speech  and  clear 
TTY  communication.  The  most  common 
approach  today  is  to  provide  an  RJ-11  jack. 
On  very  small  products,  where  there  may  not 
be  room  for  this  large  jack,  a  miniature  or 
subminiature  phone-jack  wired  as  a 
"headset"  jack  (with  both  speaker  and 


microphone  connections)  could  be  used  as  an 
alternate  approach.  In  either  case,  a 
mechanism  for  turning  the  phone 
mouthpiece  (microphone)  on  and  off  would 
reduce  garbling  in  noisy  environments,  while 
allowing  the  user  to  speak  into  the 
microphone  when  des'red  (to  conduct 
conversations  with  mixed  voice  and  TTY). 
For  equipment  that  combines  voice 
communications,  displays,  keyboards  and 
data  communication  fonctions.  it  is  desirable 
to  build  in  direct  TTY  capability. 

Paragraph  (e) 

TTY  Signal  Compatibility 

1.  Some  telecommunications  systems 
compress  the  audio  signal  in  such  a  manner 
that  standard  signals  used  by  a  TTY  is 
distorted  or  attenuated  preventing  successful 
TTY  communication  over  the  system.  A  TTY 
can  be  used  with  any  product  providing 
voice  conununication  function. 

2.  The  de  facto  standard  of  domestic  TTYs 
is  Baudot  which  has  been  defined  in  ITU-T 
Recommendation  V.18.  Although  the  V.18 
standard  has  been  adopted,  products  are  not 
yet  available  which  meet  its  requirements. 

3.  This  provision  can  be  addressed  by 
ensuring  Uiat  the  tones  used  can  travel 
through  the  phones  compression  circuits 
undistorted.  It  is  even  more  desirable  to 
provide  undistorted  connectivity  to  the 
telephone  line  in  the  frequency  range  of  390 
Hz  to  2300  Hz  (ITU-T  Reconunendation 
V.18),  as  this  range  covers  all  of  the  TTY 
protocols  known  throughout  the  world. 
Although  it  may  not  be  achievable  with 
current  technology,  an  alternate  strategy 
might  be  to  recognize  the  tones,  transmit 
them  as  codes,  and  resynthesize  them  at  the 
other  end.  In  addition,  it  should  be  possible 
for  individuals  using  TTYs  to  conduct 
conversations  with  mixed  voice  and  TTY, 
and  to  control  all  aspects  of  the  product  and 
receive  any  messages  generated  by  the 
product. 

(FR  Doc.  98-2414  Filed  2-2-98:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  203 
RIN-1510-AA37 

Payment  of  Federal  Taxes  and  the 
Treasury  Tsx  and  Loan  Program 

AQCNCY:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 
action:  Final  rule. 

SUKMARY:  The  Financial  Management 
Service  is  issuing  this  Rnal  rule  to 
implement  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (NAFTA),  as 
amended.  NAFTA  requires  the 
development  and  implementation  of  an 
electronic  funds  transfer  (EFT)  system 
for  the  collection  of  certain  depository 
taxes.  This  regulation  implements  the 
Electronic  Federal  Tax  Payment  System 
(EFTPS)  by  prescribing  rules  for 
financial  institutions  and  Federal 
Reserve  Banks  that  use  EFT  mechanisms 
to  process  Federal  tax  payments  through 
the  EFTPS.  The  EFTPS  began  operation 
in  the  Call  of  1996. 

This  regulation  also  updates  the  rules 
governing  the  changes  to  the  Treasury's 
investment  program  that  were 
necessitated  by  the  implementation  of 
this  EFT  system. 
EFFECTIVE  DATE:  March  5,  1998. 
ADOWCHei:  Cynthia  L.  Johnson, 
Director,  Cash  Management  Policy  and 
Planning  Division,  Financial 
Management  Service.  LCB  420,  401  14th 
Street,  S.W..  Washington.  D.C.  20227. 

fOR  FURTHCR  INFORMATION  CONTACT: 
Michael  C.  Dressier,  Senior  Financial 
Program  Specialist;  Cynthia  L.  Johnson, 
Director,  Cash  Management  Policy  and 
Planning  Division,  401  14th  Street, 
S.W.,  Washington,  DC.  20227,  at  (202) 
874-6590:  or  Randall  S.  Lewis, 
Principal  Attorney,  at  (202)  874-6680.  A 
copy  of  this  final  rule  is  available  for 
downloading  on  the  Financial 
Management  Service  home  page  at  the 
following  address:  http:// 
www.fms.treas.gov/regs.html. 
•UPPlfMENTARV  MFOMNATION: 

Background 

This  regulation  is  authorized  by  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (NAFTA),  Public 
Law  103-182,  Section  523, 107  Stat. 
2057,  2161  (1993),  the  substantive 
provisions  of  which  are  codified  at  26 
U.S.C  6302(h).  NAFTA  mandates  that 
the  Secretary  of  the  Treasury  (Secretary) 
phase-in  the  collection  of  a  minimum 
percentage  of  certain  types  of  depository 


taxes  by  electronic  funds  transfer  (EFT) 
and  develop  and  implement  an  EFT 
system  for  the  collection  of  such  taxes, 
llie  Secretary  has  delegated 
responsibility  to  the  Internal  Revenue 
Service  (IRS)  for  the  former  and  to  the 
Financial  Management  Service  (FMS) 
for  the  latter.  With  the  enactment  of 
NAFTA,  the  FMS  achieved  its 
longstanding  goal  to  collect  depositary 
taxes  electronically.  This  regulation 
implements  the  FMS'  Electronic  Federal 
Tax  Payment  System  (EFTPS),  which 
began  operation  on  October  28, 1996. 

On  September  30,  1996,  the  FMS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
that  would  govern  the  deposit  of  Federal 
taxes  using  EFT  mechanisms  (61  FR 
51 186).  The  NPRM  also  proposed  rules 
updating  Treasury's  investment  program 
to  reflect  the  impact  of  the  new 
electronic  system.  The  original  dosing 
date  for  the  submission  of  comments 
was  November  21. 1996.  However,  the 
FMS  published  a  notice  in  the  Federal 
Register  extending  that  date  to  January 
13.  1997(61  FR  59211). 

Comments  on  the  Proposed  Rale 

The  title  of  this  part  has  been  changed 
in  two  steps  for  two  reasons.  The  first 
change  from  "Treasury  Tax  and  Loan 
Depositaries"  to  the  NPRM  designation 
as  "Treasury  Tax  and  Loan  Depositaries 
and  the  Payment  of  Federal  Taxes" 
reflects  the  importance  of  the  addition 
of  the  EFTPS.  Secondly,  the  title  used 
in  this  Final  Rule  reverses  the  order  in 
the  NPRM  title  to  shift  the  emphasis 
from  the  Treasiuy  Tax  and  Loan  (TT&L) 
depositaries  to  the  payment  of  Federal 
taxes  through  the  EFTPS  because  under 
this  Final  Rule  at  §  203.9,  "a  financial 
institution  does  not  need  to  be 
designated  as  a  TT&L  depositary  in 
order  to  process  electronic  Federal  tax 
payments." 

two  sections  of  the  NPRM,  §§  203.4 
and  203.5,  have  been  combined  in  this 
Final  Rule  as  §  203.4  causing  all 
sections  of  the  Final  Rule  after  §  203.4 
to  be  renumbered.  For  clarity,  each 
section  citation  in  this  Final  Rule  is 
identified  as  either  an  NPRM  or  Final 
Rule  citation.  For  example,  the  NPRM 
§  203.11  was  the  section  covering 
Enrollment.  All  references  to  the  NPRM 
section  on  Enrollment  will  identiiy  it  as 
NPRM  §  203.11  (emphasis  added).  In  the 
Final  Rule,  the  section  covering 
Enrolbnent  is  §  203.10.  Therefore,  all 
references  to  the  Enrollment  section  of 
the  Final  Rule  will  identify  it  as 
§  203.10  in  the  Final  Rule  (emphasis 
added). 

By  the  close  of  the  January  13. 1097. 
comment  period,  the  FMS  received 
comments  on  the  NPRM  from  twelve 


organizations:  six  financial  institutions 
and  six  industry  trade  associations.  The 
following  includes  a  discussion  of  the 
significant  and  most  heavily  conunented 
upon  issues: 

Conformance  With  Industry  Automated 
Clearing  House  (ACH)  Rules 

Commenters  expressed  concern  with 
certain  NPRM  provisions  that  would 
require  financial  institutions  to  adhere 
to  a  set  of  rules  different  from  private 
industry  ACH  rules.  Eleven  of  the 
twelve  commenters  advocated  the 
adoption  of  the  National  Automated 
Clearing  House  Association  (NACHA) 
Operating  Rules  for  ACH  processing, 
enrollment,  compensation,  and/or  credit 
reversals  for  electronic  Federal  tax 
(myments. 

Currently,  the  FMS  is  proposing  a 
revision  of  31  CFR  Part  210  which 
considers  adoption  of  NACHA  rules 
wherever  practicable.  The  revision  as 
proposed  would  address  the  role  of 
NACHA  rules  in  all  Federal  payments 
and  collections  made  through  the  ACH 
system.  However,  as  the  examples  that 
follow  illustrate.  Part  203  requires 
certain  exceptions  to  the  wholesale 
adoption  of  industry  rules  due  to  EFTPS 
program  considerations.  Therefore,  ACH 
entries  governed  by  Part  203  are  not 
subject  to  any  provisions  of  Part  210 
that  are  inconsistent  with  Part  203. 

The  FMS  understands  the 
commentera'  interest  in  having  a 
uniform  set  of  rules  governing  both 
commercial  and  Federal  transactions 
and  has  recognized  these  concerns  by 
revising  this  Final  Rule  to  conform  with 
commercial  operating  rules  to  the  extent 
practicable.  For  example,  the  FMS  has 
revised  the  Final  Rule  to  conform  to 
commercial  operating  rules  for  both 
ACH  credit  reversals  and  the  waiting 
period  between  the  origination  of  a 
prenotification  entry  and  the  firet 
payment. 

However,  Treasury,  as  an  executive 
agency  within  the  Federal  Government, 
is  constrained  from  the  wholesale 
adoption  of  commercial  operating  rules. 
For  example,  the  Internal  Revenue  Code 
provisions  governing  the  disclosiu^  of 
returns  and  return  information  preclude 
Treasury  from  adopting  the  commwcial 
operating  niles  for  electronic 
enrollments.  In  addition,  the  FMS  is 
constrained  from  adopting  commercial 
operating  rules  that  would  require 
Treasury  to  pay  interest  for  payments 
erroneously  made  by  financial 
institutions.  Specifically,  such  interest 
is  not  recoverable  from  the  United 
States  unless  expressly  provided  by 
statute.  The  FMS  has  not  identified  any 
statute  that  would  authorize  Treasury  to 
pay  such  interest. 


Enrollment  and  Enrollment  Liabilities 

Section  203.11(a)  of  the  NPRM 
provided  that  the  taxpayer  may  enroll  in 
EFTPS  using  either  a  paper-based  or 
electronic  enrollment  method.  Section 
203.11(b)(2)  of  the  NPRM  allowed  a 
financial  institution  to  assist  its 
customers  by  offering  electronic 
enrollment.  However,  even  if  the 
financial  institution  offered  electronic 
enrollment,  a  representative  of  the 
financial  institution  would  have  to 
verify  and  sign  an  enrollment  form,  and 
provide  a  paper  copy  of  the  completed 
form  to  the  taxpayer  for  the  taxpayer's 
signature  and  submission  to  the 
Treasury  Financial  Agent  (TFA). 

Five  commenters  were  concerned  that 
no  details  were  provided  on  how  an 
electronic  enrollment  process  would 
work  and  recommended  that  the  FMS 
adopt  procedures  developed  by  NACHA 
to  transmit  enrollment  data  through  the 
ACH  using  the  standard  entry  class 
code,  "ENR."  One  commenter  suggested 
enrolling  taxpayers  through  the  EFTPS 
home  page  on  the  Internet. 
Additionally,  five  commenters 
questioned  the  need  for  a  paper  copy  of 
the  enrollment  form  to  be  submitted  to 
the  TFA  when  an  electronic  enrollment 
option  is  used.  One  commenter  further 
recommended  that  the  FMS  send  back 
an  acknowledgment  file  including  an 
acknowledgment  niunber  that  could 
take  the  place  of  the  taxpayer's  written 
signature. 

Section  203.10  of  the  Final  Rule 
deletes  all  references  to  electronic 
enrollments  since  such  electronic 
processes  would  not  eliminate  the  IRS' 
need  for  a  paper  copy  of  an  enrollment 
form  signed  by  the  taxpayer.  Currently, 
the  IRS  requires  the  taxpayer's  written 
signature  for  all  enrollments  in  EFTPS. 
The  written  taxpayer  signature  provides 
the  IRS  with  the  requisite  authority  to 
disclose  to  the  TFAs  and  to  the 
taxpayer's  financial  institution  the 
confidential  taxpayer  retirni  information 
necessary  to  effect  enrollment  and 
payment  transactions,  provides  the 
TFAs  with  the  authority  to  initiate 
debits  to  the  taxpayer's  account,  and 
provides  the  IRS  with  authority  to 
resolve  issues  related  to  enrollments 
and  payments.  Until  an  all  electronic 
enrollment  process  becomes  feasible  for 
IRS  tax  payments,  taxpayera  will 
continue  to  enroll  in  the  EFTPS  by 
means  of  paper  enrollment  forms. 

Notwithstanding  the  deletion  of  the 
hybrid  electronic/paper  enrollment 
process  from  this  Final  Rule,  the  FMS° 
understands  that  the  IRS  is  undertaking 
efforts  towards  accepting  electronic 
signatures.  Treasury  also  will  continue 
to  work  with  entities  such  as  NACHA  to 


determine  the  feasibility  of  using  the 
ENR  enrollment  standard  entry  class 
code  for  EFTPS  enrollments,  and  may 
look  at  other  options  for  an  all 
electronic  enrollment  process  in  the 
future. 

NPRM  §  203.11(c)  provided  that  if  a 
taxpayer  enrolled  for  the  ACH  debit 
method."*  *  *  an  authorized 
representative  of  the  financial 
institution  shall  verify  the  accuracy  of 
the  financial  institution  routing  number, 
taxpayer  account  number,  and  taxpayer 
account  type  *  *  *  (and)  shall  sign  the 
eiut>llment  form  attesting  to  the 
accuracy  of  the  financial  institution 
information." 

Five  commenters  suggested  that  it  is 
imnecessary  and  inappropriate  for 
Treasury  to  require  a  financial 
institution  to  sign  the  enrollment  form 
to  verify  bank  routing  and  account 
numbers.  The  commenters  stated  that 
there  is  no  way  to  verify  that  the 
signatiuBis  an  authorized  signature  of  a 
bank  representative  and  that  the 
banking  information  would  be  verified 
in  the  prenotification  process.  Another 
commenter  supported  the  requirement 
for  financial  institutions  to  sign  the 
enrollment  form  since  it  provides 
taxpayers  with  an  opportimity  to  talk  to 
their  financial  institutions  and  to  ask 
questions. 

The  FMS  agrees  with  both  sets  of 
comments,  and  has  balanced  both 
interests  in  the  Final  Rule.  Specifically, 
§  203.10(c)  of  the  Final  Rule  deletes  the 
requirement  that  a  financial  institution 
sign  the  enrollment  form,  but  requires 
the  financial  institution  to  verify  certain 
information  upon  the  specific  request  of 
the  taxpayer.  A  financial  institution  may 
perform  such  verification  by  telephone. 

One  commenter  requested  additional 
information  on  the  status  of  an 
enrollment  if  the  form  is  not  signed  by 
a  representative  of  the  taxpayer's 
financial  institution,  and  asked  what,  if 
any,  liability  is  assumed  by  the  financial 
institution  if  the  form  is  unsigned  or 
signed  with  inaccurate  information. 
Because  the  Final  Rule  deletes  the 
requirement  that  an  authorized  financial 
institution  representative  sign  the 
enrollment  form,  such  enrollment  forms 
will  be  processed  without  a  financial 
institution  signature,  and  the  financial 
institutions  will  not  aonue  any 
liabilities  if  authorized  representatives 
do  not  sign  such  forms.  However,  the 
FMS  may  hold  such  financial 
institutions  liable  imder  §  203.14(a)  of 
the  Final  Rule  if  taxpayers  request 
verification  of  banking  data,  and  the 
financial  institutions  fail  to  identify 
incorrect  banking  data  that  result  in  a 
late  tax  payment. 


One  commenter  recommended  that 
Treasury  modify  the  enrollment  form  to 
require  a  taxpayer  to  obtain  the 
signature  of  a  financial  institution 
representative  as  evidence  of  permission 
to  use  ACH  credit  origination  services  to 
make  EFTPS  payments.  The  FMS 
recognizes  the  importance  of  a  taxpayer 
discussing  the  provision  of  ACH  credit 
services  with  its  financial  institution 
before  the  taxpayer  sends  the 
enrollment  form.  Accordingly,  the  FMS 
has  revised  the  enrollment  form  to 
instruct  taxpayers  electing  the  ACH 
credit  option  to  verify  in  advance 
whether  the  financial  institution  is 
capable  of  providing  ACH  credit 
or^nation  services. 

One  commenter  inquired  whether  a 
taxpayer  could  eiu'oU  via  a 
prenotification  entry.  The 
prenotification  entry  cannot  be  used  to 
enroll  a  taxpayer  because  it  does  not 
provide  all  the  required  information. 
Taxpayers  must  enroll  as  prescribed  in 
§  203.10  of  the  Final  Rule. 

Prenotification 

NPRM  §  203.13(b)(1)  required 
financial  institutions  that  receive  an 
ACH  debit  entry  to  "timely  verify  the 
information  contained  in  the  ACH 
prenotification  entry."  Three 
commenters  sought  clarification  on 
what  information  the  financial 
institution  is  required  to  verify  in  the 
prenotification  or  zero  dollar  entry  it 
receives.  One  financial  institution 
commenter  asked  whether  financial 
institutions  must  verify  the  taxpayer 
identification  number  (TIN).  Section 
203.12(b)(1)  of  the  Final  Rule  clarifies 
that  financial  institutions  need  to  verify 
the  account  number  and  account  type, 
and  not  the  TIN.  Moreover,  because  the 
TFAs  will  not  originate  zero  dollar 
entries,  financial  institutions  will  need 
to  verify  only  information  in 
prenotification  entries. 

NPRM  §  203.13(c)(1)  provided  that  the 
financial  institution  "shall  originate  an 
ACH  credit  prenotification  entry  that 
may  be  in  the  form  of  a  zero  dollar 
entry"  and  that  credit  entries  may  not  be 
initiated  less  than  10  calendar  days  after 
the  date  the  prenotification  was 
transmitted.  Some  commenters 
expressed  a  preference  for 
prenotification  entries  and  some 
expressed  a  preference  for  zero  dollar 
entries.  Two  commenters  opposed  the 
mandatory  use  of  prenotification 
entries,  and  one  favored  it.  Several 
commenters  pointed  out  that  the 
NACHA  rules  make  prenotification 
entries  optional.  They  noted  that  it 
would  require  computer  sjrstem 
modifications  to  identify  Federal  tax 
payments  in  several  situations:  where  a 


5646 


Federal  Register / Vol.  63,  No.  22 /Tuesday.  February  3,  1998 /Rules  and  Regulations 


Federal  Register/Vol.  63,  No.  22/Tuesday,  February  3^  1998/Rules  and  Regulations  5647 


nie  could  contain  Federal  tax  payments 
among  many  other  types  of  pajnnents, 
and  where  the  credits  are  triggered  by 
customers  themselves.  Nine 
commenters  were  critical  of  the  10 
calendar  day  waiting  period  between 
origination  of  a  prenotification  or  zero 
dollar  entry  and  the  first  payment. 
Several  pointed  out  that  me  NACHA 
rules  were  changed  in  March,  1997,  to 
require  a  six  business  day  waiting 
period  between  prenotification  entries 
and  the  first  payment. 

The  FMS  recognizes  the  merits  of 
these  comments  and  has  revised  the 
Final  Rule.  Specifically.  §203. 12(c)(1)  of 
the  Final  Rule  clarifies  that  the  FMS 
will  accept  either  an  ACH 
prenotification  entry  containing  the  TIN 
in  the  entry  detail  record  (no  addenda) 
or  the  zero  dollar  entry  with  the  TIN  in 
the  addenda  record.  The  TFA  will  use 
the  information  to  verify  with  the  IRS 
that  the  TIN  is  valid  and  corresponds 
with  an  enrolled  taxpayer.  The  FMS  has 
limited  the  requirement  that  financial 
institutions  originate  prenotification 
entries  for  ACH  credits.  Under  the  Final 
Rule,  a  prenotification  or  zero  dollar 
entry  is  not  required  unless  specifically 
requested  by  the  taxpayer.  Financial 
institutions  should  note,  however,  that 
guidance  sent  from  the  TFAs  following 
enrollment  suggests  that  taxpayers 
instruct  their  financial  institutions  to 
originate  zero  dollar  transactions  or 
prenotification  entries  prior  to  the  first 
payment.  Consequently,  financial 
institutions  will  have  to  be  able  to 
originate  such  entries.  The  FMS  also  has 
deleted  the  10  calendar  day  waiting 
period  between  the  origination  of  a 
prenotification  entry  and  the  first 
payment  in  light  of  the  NACHA  rules. 

Prenotification  Liabilities 

The  FMS  received  a  number  of 
inquiries  regarding  what  liability,  if  any, 
is  assumed  by  financial  institutions  in 
the  prenotification  process.  In  the 
context  of  ACH  debits,  the  TFA  will 
initiate  a  prenotification.  not  a  zero 
dollar  entry,  for  each  taxpayer  enrolling 
for  ACH  debit.  Sections  203.12(b)(1)  and 
(2)  of  the  Final  Rule  require  the 
financial  institution  receiving  an  EFTPS 
prenotification  to  "timely  verify  the 
account  number  and  account  type 
contained  in  the  ACH  prenotification 
entry  (and)  timely  and  properly  return 
a  prenotification  entry  that  contains  an 
invalid  account  number  or  account  type, 
or  is  otherwise  erroneous  or 
unprocessable."  In  addition,  §  203.14(a) 
in  the  Final  Rule  clarifies  NPRM 
§  203.15(a)  by  providing  that  the  FMS 
may  assess  interest  where  a  financial 
institution  hiled  to  respond  to  an  ACH 
prenotification  entry  as  required  in 


§§  203.12(b)  and  203.12(c)  of  the  Final 
Rule,  where  such  failure  resulted  in  a 
late  tax  payment.  In  the  context  of  ACH 
credits,  the  FMS  may  hold  a  financial 
institution  liable  under  §  203.14(a)  of 
the  Final  Rule  if  a  late  tax  payment 
results  from  the  financial  institution's 
failure  to  initiate  a  taxpayer-requested 
prenotification  or  zero  dollar  entry. 

llie  FMS  believes  that  the  potential 
imposition  of  such  liabilities  on 
financial  institutions  during  the 
prenotification  process  is  fair,  equitable, 
and  a  logical  outgrowth  of  the  NPRM. 
Specifically,  the  preamble  to  the  NPRM 
notified  readers  that  the  liability 
provisions  generally  were  geared 
towards  placing  liability  for  errors  on 
the  party  making  the  errors.  The  FMS 
believes  that  this  principle  serves  two 
important  purposes  here.  First,  it  is  an 
incentive  for  financial  institutions  to 
process  EFTPS  payments  in  accordance 
with  this  Part,  which  will  help  ensure 
that  depository  taxes  are  credited  to  the 
TGA  on  tax  due  date.  Second,  it  makes 
the  United  States  whole  for  the  lost 
value  of  funds  resulting  firom  late  tax 
payments.  For  example,  a  financial 
institution  receiving  an  ACH  debit 
prenotification  entry  may  have  little  or 
no  incentive  to  review  and  return  timely 
a  prenotification  entry  containing  an 
invalid  account  number  if  it  can  do  so 
without  any  financial  exposure. 
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NPRM  §203. 13(c)(4)  required 
financial  institutions  originating  ACH 
credit  tax  payments  to  provide  a 
transaction  trace  number  to  their 
customers  upon  request.  One 
commenter  stated  that  the  process  for 
assigning  and  providing  a  trace  number 
is  unclear  and  the  numbers  provided  by 
financial  institution  proprietary  systems 
may  not  be  sufficient. 

The  intent  of  this  provision  was  to 
ensure  that  taxpayers  have  the  means  to 
trace  their  tax  payments  at  the  IRS  if 
there  is  some  discrepancy  or  problem. 
For  example,  in  originating  ACH  credit 
entries,  financial  institutions  transmit  to 
the  IRS  transaction  trace  numbers,  that 
are  included  in  the  IRS  master  file.  If 
there  is  a  question  between  the  IRS  and 
the  taxpayer  as  to  the  timeliness  of  a  tax 
payment,  the  taxpayer  may  obtain  the 
transaction  trace  number  hY)m  its 
financial  institution,  and  provide  it  to 
the  IRS,  which  will  then  trace  the 
payment.  The  FMS  seeks  to  protect  the 
interests  of  taxpayers  by  ensuring  that 
they  have  a  means  of  tracing  their  tax 
payments  while  at  the  same  time 
affording  financial  institutions 
maximum  flexibility  in  providing 
taxpayers  with  the  means  to  do  so. 
Accordingly,  §  203.12(c)(4)  of  the  Final 
Rule  requires  financial  institutions  to 


provide  their  customers,  upon  request, 
either  transaction  trace  numbers  or 
some  other  method  to  trace  the  tax 
payment. 

Four  commenters  recommended  that 
Treasury  implement  a  system  to  provide 
electronic  acknowledgments  for  ACH 
credit  tax  payments  and  three 
commenters  recommended  that 
Treasury  utilize  the  new  ACH 
acknowledgments  ( "ACK  '  and  "ATX") 
developed  by  NACHA.  The  FMS 
ciurently  is  considering  the  operational 
implications  of  developing  and  utilizing 
the  new  NACHA  acknowledgments. 

Two  of  the  commenters  expressed 
concern  over  a  perceived  system  bias 
between  the  ACH  debit  and  the  ACH 
credit  acknowledgment  process.  The 
FMS  believes  that  there  is  no  system 
bias,  and  that  taxpayers  can  easily 
obtain  ACH  acknowledgment  numbers 
for  both  ACH  debit  and  credit 
transactions.  Specifically,  EFTPS 
provides  a  taxpayer  initiating  an  ACH 
debit  through  the  telephone  or  fwrsonal 
computer  with  an  automated  response 
acknowledgment  number  at  the  end  of 
the  reporting  session.  Taxpayers 
initiating  an  ACH  credit  transaction  may 
obtain  an  ACH  credit  acknowledgment 
number  by  placing  a  toll-free  call  to  the 
EFTPS  Customer  Service  Centers  on  the 
tax  due  date. 

ACH  credit  deadlines 

NPRM  §  203.13(c)(3)  and  the 
preamble  to  the  NPRM  left  open  the 
possibility  of  a  deadline  different  from 
that  oirrently  required  for  ACH  credit 
entries.  In  the  preamble  to  the  NPRM, 
the  FMS  suggested  that  if  a  different 
ACH  credit  deadline  were  required,  that 
deadline  would  be  approximately  11:00 
p.m.  on  the  day  before  the  entry  was  to 
settle.  All  of  the  commenters  suggested 
that  establishing  an  ACH  credit  deadline 
for  EFTPS  payments  that  is  different 
fit}m  the  standard  deadline  already  in 
place  for  such  entries  would  impose 
significant  operational  problems  for 
financial  institutions  and/or  confuse 
taxpayers/customers.  The  commenters 
were  concerned  that  financial 
institutions  would  be  unaware  that  ACH 
files  originated  by  its  customers  would 
contain  such  tax  payment  credit  entries 
subject  to  an  earlier  deadline.  Several 
commenters  suggested  that  the 
establishment  of  a  separate  deadline  for 
EFTPS  ACH  credit  payments  may  serve 
as  a  disincentive  for  financial 
institutions  to  offer  such  services  to  - 
their  taxpaying  customers. 

Section  203.12(c)(3)  of  the  Final  Rule 
remains  substantively  unchanged.  The 
FMS  needs  the  flexibility  to  change 
ACH  credit  deadlines  for  purposes  of 
maximizing  the  timely  investrntont  of  tax 


receipts.  However,  the  FMS  emphasizes 
that  it  has  no  current  plans  to  impose  a 
deadline  different  firom  the  existing 
standard  ACH  processing  schedules. 
Moreover,  the  FMS  would  ensiu«  that 
financial  institutions  are  provided  with 
sufficient  advance  notice  of  any 
deadline  changes  so  that  they  may 
undertake  any  necesstuy  steps  to 
continue  to  process  timely  ACH  credit 
entries  on  behalf  of  their  customers. 
While  the  FMS  recognizes  the 
possibility  that  any  deadline  change 
may  cause  some  financial  instituticms  to 
cease  offering  such  services  to  their 
customers,  the  FMS  believes  that  the 
marketplace  would  fill  any  void: 

ACH  Credit  Reversals 

NPRM  §  203.13(d)  required  advance 
IRS  approval  for  all  corrections  of  ACH 
credit  entries.  In  general,  the 
commenters  opposed  obtaining 
approval  from  the  IRS  for  reversals  of 
ACH  credit  entries,  remarking  that 
obtaining  approval  irom  IRS  is 
cumbersome;  the  requests  must  be  done 
manually  and  quickly;  and  that  IRS 
could  not  respond  quickly  enough  to 

[>revent  financial  institutions  from 
osing  the  value  of  funds.  Several 
commenters  suggested  that  the  reversals 
be  governed  by  NACHA  rules,  which  at 
that  time  did  not  require  ACH  credit 
originators  to  notify  receivers  when 
initiating  an  ACH  credit  reversal. 

The  FMS  recognizes  the  merits  of 
these  comments,  and  has  revised  the 
Final  Rule.  Specifically,  §  203.12(d)  of 
the  Final  Rule  eliminates  the  need  to 
obtain  advance  approval  from  the  IRS 
before  originating  an  ACH  credit 
reversal.  A  December  1997  NACHA  rule 
change  requires  an  ACH  originator  to 
notify  a  receiver  when  making  a 
reversing  entry  to  the  receiver's  accoimt. 
For  the  reasons  stated  above,  the  Final 
Rule  does  not  require  that  IRS  be 
notified  when  an  ACH  credit  reversal  is 
initiated.  However,  financial 
institutions  are  reminded  of  ACH  record 
retention  rules,  and  need  to  be  able  to 
provide  documentation  per  the 
requirements  of  the  procedural 
instructions. 

Same-day  payments 

NPRM  §  203.14(a)  proposed  a  2:00 
P.M.  FRB  head  office  local  zone  time 
(LZT)  deadline  for  all  three  same-day 
tax  payment  methods  (Fedwire  value, 
Fedwire  non-value,  and  Direct  Access). 
One  commenter  requested  that  the 
Fedwire  deadline  for  Federal  tax 
payments  be  the  same  as  the  normal 
Fedwire  national  deadline  currently 
established  for  third  party  transactions 
(6:00  p.m.  ET). 

The  FMS  believes  that  a  uniform 
same-day  payment  cutoff  time  is 


necessary  to  maximize  and  meet  the 
needs  of  Treasury's  investment  program. 
Under  this  program.  Treasiuy  invests 
tax  payments  with  the  taxpayers' 
financial  institutions  in  open-ended 
interest-bearing  obligations  or  "note 
balances."  In  order  for  these  financial 
institutions  to  receive  these 
investments.  Treasury  must  designate 
and  employ  them  separately  as  Treasury 
Tax  ana  Loan  (TT&L)  note  depositaries. 
The  2:00  p.m.  LZT  cutoff  time  is 
necessary  to  ensure  that  EFTPS  tax 
payments  transmitted  by  these  financial 
institutions  via  Fedwire  non-value  and 
Direct  Access  are  credited  to  their  TT&L 
note  balances  on  the  same  day,  thereby 
maximizing  Treasury's  investment 
opportunities.  Specifically,  Fedwire 
non-value  and  Direct  Access 
transactions  are  settled  through  the 
Federal  Reserve's  TT&L  system.  The 
2:00  p.m.  LZT  cutoff  is  necessary  to 
provide  time  for  the  TT&L  system  to 
process  these  two  non-value 
transactions,  and  create  the  investment 
entries  to  credit  the  note  depositaries' 
balances. 

The  FMS  has  decided  to  apply  this 
same  cutoff  time  to  the  Fedwire  value 
payment  method  because  it  is  in  the 
interest  of  the  Treasury's  investment 
program  that  Fedwire  value  not  be 
favored  over  the  Fedwire  non-value  and 
Direct  Access  options.  Specifically,  tax 
payments  remitted  via  the  Fedwire 
value  method  are  credited  to  Treasury's 
General  Account  at  the  FRB  and  cannot 
be  invested  with  note  option 
depositaries  that  day,  thereby  delaying 
Treasury's  investment  opportunities.  If 
the  cutoff  time  for  the  Fedwire  value 
payment  method  was  later  than  for  the 
two  non-value  payment  methods, 
informal  conversations  with  financial 
institutions  and  the  TFAs  indicate  that 
Fedwire  value  likely  would  be  favored 
over  the  Fedwire  non-value  and  Direct 
Access  payment  methods  which  would 
have  detrimental  effects  on  the 
Treasury's  investment  program. 

Consequently,  the  FMS  has  decided  to 
retain  the  2:00  p.m.  LZT  cutoff  time  for 
all  three  same  day  payment  methods. 
However,  §§  203.13(a).  (e)(l)(i),  and 
(e)(3)  of  the  Final  Rule  delete  specific 
references  to  this  cutoff  time,  and 
instead  refer  to  the  procedural 
instructions  that  will  contain  the  2:00 
p.m.  LZT  cutoff  time. 

Furthermore,  the  FMS  currently  is 
contemplating  the  adoption  of  a  uniform 
national  cutoff  time  of  5:00  p.m.  Eastern 
Time  (ET)  for  all  same-day  payments 
with  a  potential  implementation  date  of 
mid-1999.  The  possibility  of  a  uniform 
cutoff  time  stems  from  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994,  Public  Law  103- 
328. 108  Stat.  2338  (1994).  Under  this 


law,  a  financial  institution  will  have  a 
single  Federal  Reserve  account  where  its 
master  account  is  located.  The  location 
of  this  master  account  will  determine 
the  cutoff  time  for  all  same-day  Federal 
tax  payments.  If  the  FMS  maintains  the 
2:00  p.m.  LZT  cutoff  time,  financial 
institutions  with  a  master  account 
located  on  the  West  Coast  would  enjoy 
a  competitive  advantage  in  attracting 
customers  over  financial  institutions 
with  a  master  account  on  the  East  Coast 
due  to  the  additional  three  hours  for 
making  a  same-day  Federal  tax 
payment.  In  order  to  prevent  unfair 
business  advantages  among  financiaf 
institutions,  the  FMS  is  considering  an 
FRB  recommendation  to  implement  a 
uniform  national  cutoff  time  of  5:00 
p.m.  ET  for  all  same-day  payments.  If 
the  FMS  decides  to  adopt  such  a 
uniform  national  cutoff  time,  the  FMS 
will  ensure  that  financial  institutions 
will  be  provided  adequate  advance 
notice  to  make  any  necessary  system 
changes. 

In  the  preamble  to  the  NPRM,  the 
FMS  requested  comments  on  restricting 
the  use  of  the  Fedwire  non-value  and 
Direct  Access  same-day  payment 
methods  to  TT&L  note  depositaries.  One 
commenter  supported  FMS'  underlying 
intent  and  five  commenters  opposed 
such  restrictions.  The  FMS  has  decided 
against  imposing  any  restrictions,  and 
all  three  same-day  mechanisms  are 
available  for  use  by  any  financial 
institution  capable  of  originating  these 
transactions. 

Two  commenters  expressed  concern 
over  limiting  the  use  of  same-day 
payment  mechanisms  to  certain 
cat^ories  of  taxpayers.  This  Final  Rule 
does  not  prescribe  which  payment 
methods  taxpayers  must  use. 

NPRM  §§  203.14(b).  (c),  and  (d) 
provided  that  upon  the  request  of  the 
taxpayer,  the  taxpayer's  financial 
institution  shall  provide  the  taxpayer 
with  reference  numbers  for  same-day 
transactions  (the  Input  Message 
Accountability  Data  (IMAD)  number 
and  the  Electronic  Tax  Application 
(ETA)  reference  number).  For  example, 
for  Fedwire  transactions,  the  ETA 
reference  number  is  assigned  once  the 
payment  has  been  received  by  the 
Federal  Reserve's  ETA.  This  number  is 
provided  to  the  TFAs  and  the  IRS  at  the 
end  of  each  business  day  and  is 
available  to  originating  financial 
institutions  from  their  local  FRB  upon 
request  only.  Taxpayers  wishing  to 
receive  the  IMAD  or  ETA  reference 
numbers  on  a  day  subsequent  to  the 
transaction  date  also  may  obtain  such 
reference  numbers  by  contacting  the 
EFTPS  Customer  Service  Centers.  One 
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commenter  suggested  that  the  IMAD 
and  ETA  reference  numbers  for  same- 
day  payments  should  be  provided  to  the 
taxpayer  automatically. 

Ine  VMS  does  not  accept  this 
comment,  and  as  a  result.  §§  203.13(b), 
(c).  and  (d)  of  the  Final  Rule  remain 
substantively  unchanged.  The  FMS  has 
weighed  the  needs  of  the  taxpayers  in 
receiving  such  reference  numbers 
against  the  burdens  that  would  be 
imposed  upon  Hnancial  institutions  if 
the  Final  Rule  were  to  require  financial 
institutions  to  provide  taxpayers  with 
such  numbers  automatically.  This  Final 
Rule  balances  the  needs  of  both  parties 
by  requiring  financial  institutions  to 
provide  their  customers  with  such 
reference  numbers  upon  the  specific 
request  of  their  customers.  The  FMS 
believes  that  to  mandate  that  financial 
institutions  provide  their  customers 
with  these  reference  niunbers  in 
instances  where  the  customer  may  not 
seek  such  numbers  would  be  unduly 
burdensome  on  financial  institutions 
given  certain  operational  constraints. 
Taxpayers  seeking  such  refierence 
numbers  on  a  continuous  basis  should 
tailor  their  contracts  with  their  fmancial 
institutions  to  meet  their  needs. 
I^RM  $  203.14(e)  defined  the 
circumstances  in  which  the  FRB  or  the 
IRS  could  reverse  or  cancel  a  same-day 
payment.  Two  commenters 
recommended  that  taxpayen  be 
contacted  before  the  FRB  or  the  IRS 
cancel  or  reject  a  same-day  payment. 

The  FMS  does  not  accept  these 
comments.  Therefore,  section  203.13(e) 
of  the  Final  Rule  remains  substantively 
unchanged.  Due  to  the  time  critical 
nature  of  the  same-day  payment 
mechanism,  it  is  neither  feasible  nor 
practicable  to  notify  the  taxpayer  before 
a  same-day  payment  is  reversed  or 
canceled.  Specifically,  all  same-day 
payments  are  edited  by  the  FRB's  ETA, 
which  will  automatically  reverse  same- 
day  tax  payments  that  are  late.  e.g..  that 
are  received  after  the  ETA  deadline,  or 
that  are  timely  but  do  not  contain 
enough  information  to  identify  the 
taxpayer.  The  FRB  also  reverses  same- 
day  payments  at  the  direction  of  the 
IRS.  which  may  direct  a  reversal  in 
situations  where  a  payment  cannot  be 
posted  in  the  IRS  database  because  the 
TIN  is  invalid,  or  where  a  taxpayer  or 
financial  institution  have  requested  the 
funds  be  returned  because  of  an 
overpayment.  The  FRB  also  may  reverse 
or  cancel  tax  payments  at  the  request  of 
the  originating  financial  institution  if 
the  request  is  received  prior  to  the  ETA 
cutoff  time  on  the  transaction  date. 

In  all  cases,  the  FMS  believes  that  it 
is  the  responsibility  of  financial 
institutions  to  notify  their  customers  if 


same-day  payments  are  returned  or 
canceled.  This  is  especially  important 
where  timely  same-day  payments  are 
returned  or  canceled  so  that  customers 
may  attempt  to  correct  the  payment 
prior  to  the  cutoff  time. 

Interest  Assessments  for  Lost  Value  of 
Funds 

NPRM  §  203.12(c)  provided  that 
Treasury  will  not  [>ay  interest  on  any 
payments  erroneously  paid  to  Treasury 
and  subsequently  refunded  to  the 
financial  institution.  Several 
commenters  asked  that  Treasury 
compensate  financial  institutions  for  the 
time  value  of  funds  held. 

The  FMS  rejects  these  comments,  and. 
as  a  result,  section  203.11(c)  of  the  Final 
Rule  remains  substantively  luichanged. 
It  is  a  well  settled  principle  that  interest 
is  not  payable  by  the  United  States 
imless  expressly  provided  by  statute  or 
in  a  contract  authorized  by  law.  This 
principle  extends  equally  to  situations 
where  notions  of  equity  would  seem  to 
militate  in  favor  of  the  United  States 
paying  interest.  Congress  has  expressly 
authorized  the  payment  of  interest  for 
tax  refunds  when  the  IRS  pays  without 
being  sued  and  when  a  taxpayer 
receives  a  judgment  from  a  court  for  any 
overpayment  of  internal  revenue  taxes. 
See  26  U.S.C.  6402  and  28  U.S.C  2411 
respectivjBly. 

BecauiB  the  FMS  has  not  identified 
any  statutory  provision  that  authorizes 
it  to  pay  interest  to  financial  institutions 
that  make  erroneous  payments  that 
subsequently  are  refunded  by  Treasury, 
the  FMS  is  unable  to  compensate 
financial  institutions  for  their  lost  value 
of  funds. 

NPRM  §  203.15  set  forth  the 
circumstances  and  procedures  for  the 
assessment,  calculation,  and  collection 
of  interest  from  financial  institutions  for 
purposes  of  making  the  United  States 
whole  for  the  lost  value  of  funds 
resulting  from  late  tax  payments.  One 
commenter  suggested  that  only 
taxpayers  be  held  liable  for  late  tax 
payments.  CXher  commenters  opposed 
the  interest  assessment  provisions.  One 
commenter  recommended  that  financial 
institutions  only  be  penalized  if  they 
transmit  a  certain  number  of  late  tax 
payments  each  year. 

The  FMS  does  not  accept  these 
comments,  and  §  203.14  of  the  Final 
Rule  remains  substantively  twchanged 
on  these  points.  The  legislative  scheme 
underlying  EFTPS  is  to  ensure  that 
certain  depository  taxes  are  credited  to 
the  TGA  on  the  tax  due  date.  If  an 
EFTPS  tax  payment  is  not  credited  to 
the  TGA  on  the  tax  due  date,  the  IRS 
will  impose  a  penalty  on  the  taxpayer 
punuant  to  26  U.S.C.  6656.  However, 


IRS  Revenue  Ruling  94-46  (July  6. 1994) 
provides  that  the  IRS  will  abate  this 
penalty  if  the  taxpayer  establishes  that 
the  instructions  the  taxpayer  provided 
to  its  financial  institution  were  timely 
and  correct,  and  that  it  had  sufficient 
funds  to  make  the  tax  payment.  For 
example,  the  FMS  understands  that  if 
the  taxpayer  did  everything  right  in 
initiating  an  ACH  credit  payment,  but 
the  taxpayer's  financial  institution 
failed  to  originate  the  payment  timely, 
which  resulted  in  a  late  tax  payment, 
the  IRS  will  abate  the  penalty  imposed 
upon  the  taxpayer.  However,  imder 
these  circumstances,  the  United  States 
will  have  lost  the  value  of  funds  from 
the  date  the  taxpayer  specified  that  its 
payment  should  settle  to  the  TGA  to  the 
time  the  late  tax  payment  actually 
settled  to  the  TGA. 

As  a  result,  the  FMS  believes  that  to 
implement  successfully  the  legislative 
scheme  underlying  EFTPS,  it  may  be 
necessary  in  these  circumstances  to. 
hold  a  financial  institution  liable  for  the 
lost  value  of  funds.  Specifically,  if  a 
financial  institution  is  not  held  liable 
for  its  mistakes  which  result  in  a  late  tax 
payment,  a  financial  institution  may 
have  less  incentive  to  process  timely 
such  tax  payments  for  credit  to  the  TGA 
on  the  tax  due  date.  The  interest 
assessment  in  most  instances  simply 
recovers  the  imputed  value  of  funds 
erroneously  retained  by  the  financial 
institution.  The  FMS  further  believes 
that  financial  institutions  can  minimize 
this  risk  by  imposing  conditions  on 
their  customers,  and  by  initiating 
prenotification  or  zero  dollar  entries. 

Nevertheless,  the  FMS  will  not  assess 
interest  on  financial  institutions  for 
errors  resulting  in  late  tax  payments 
where  such  errors  occur  before  the 
effective  date  of  this  Final  Rule. 

Furthermore.  §  203.14(b)  of  the  Final 
Rule  limits  a  financial  institution's 
interest  Uability  to  seven  calendar  days  • 
for  ACH  debit  transactions  and  45 
calendar  days  for  both  ACH  credit  and 
same-day  payment  transactions.  The 
FMS  has  established  this  cap  in 
recognition  of  the  fact  that  taxpa)rers 
have  a  responsibility,  upon  learning  of 
their  financial  institution's  error,  to 
initiate  a  new  payment  transaction.  The 
seven  calendar  day  cap  for  ACH  debit 
transactions  stems  from  the  fact  that  if 
the  taxpayer's  financial  institution 
returns  the  taxpayer's  ACH  debit 
transaction,  the  TFA  will  take 
immediate  steps  to  mail  the  taxpayer  a 
notification  letter.  The  FMS  believes 
that  upon  receipt  of  this  letter  from  the 
TFA,  the  taxpayer  has  a  responsibility  to 
initiate  a  new  tax  payment  transaction. 
The  FMS  also  believes  that  this  process 
generally  should  take  no  longer  than 
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seven  calendar  days  from  the  date  the 
tax  payment  would  have  settled  to  the 
TGA.  The  45  day  cap  for  ACH  credit 
and  same-day  payment  transactions 
stems  from  the  foct  that  if  the  TFA 
returns  an  ACH  credit  transaction  or  if 
the  FRB  returns  a  same-day  payment 
transaction  to  the  financial  institution, 
the  taxpayer,  at  the  latest,  will  learn  of 
the  return  upon  receipt  of  its  monthly 
statement  of  account  from  its  financial 
institution.  The  45  days  is  based  upon 
an  estimated  30  day  statement  cycle, 
and  IS  days  processing  and  mail  time. 

One  commenter  asked  whether 
Treasury  will  assess  interest  on 
financial  institutions  when  the  late  tax 
payment  is  due  to  the  ACH  operator,  a 
system  problem,  a  daylight  overdraft,  or 
cither  causes.  Whether  the  FMS  will 
assess  interest  on  a  financial  institution 
to  make  the  United  States  whole  for  the 
lost  value  of  funds  depends  on  the 
specific  fiacts  and  cimunstances. 
Financial  institutions  will  have  the  right 
to  contest  any  interest  assessment  under 
§  203.16  of  the  Final  Rule. 

Several  commenters  asked  for  more 
specific  information  on  the  interest 
assessment  process.  The  specific 
procedures  will  be  published  in  the 
procedural  instructions  in  the  Treasiiry 
Financial  Manual  (TFM). 

NPRM  §  203.15(c)  provided  that  a 
financial  institution  that  processes  tax 
payments  imder  this  part  is  deemed  to 
authorize  the  FRB,  acting  as  Treasury's 
fiscal  agent,  to  debit  its  reserve  account 
for  interest  assessments.  One 
commenter  suggested  that  Treasury 
should  not  initiate  a  debit  to  a  financial 
institution's  reserve  account.  Another 
commenter  suggested  that  Treasury  give 
financial  institutions  an  opportunity  to 
appeal  the  interest  prior  to  paying  it. 

The  FMS  does  not  accept  these 
comments,  and  §  203.14(c)  of  the  Final 
Rule  remains  substantively  unchanged. 
The  FMS  believes  that  the  operational 
steps  underlying  the  collection  of 
interest  assessments  will  take  several 
months  from  the  date  of  the  late  tax 
payment  due  to  the  extensive  IRS 
research  required.  Because  the  FMS  will 
not  assess  "interest  on  inteiV^t,"  the 
FMS  believes  that  affording  a  financial 
institution  an  opportunity  to  contest  the 
assessment  prior  to  collecting  it  only 
would  exacerbate  the  lost  value  of  funds 
to  the  United  States,  esjiecially  in  light 
of  the  cap  on  a  financial  institution's 
liability  at  $  203.14(b)  of  the  Final  Rule. 
Moreover,  $  203.14(c)  of  the  Final  Rule, 
which  authorizes  the  FMS  to  debit  the 
interest  assessment  from  a  financial 
institution's  reserve  account,  is 
consistent  vnth  the  current  process  by 
which  FMS  recovers  the  lost  value  of 
funds  from  financial  institutions  in  the 


paper  Federal  Tax  Deposit  (FTD) 
system.  The  FRB  will  send  an  electronic 
message  to  the  financial  institution  the 
day  prior  to  the  day  that  the  financial 
institution's  reserve  accoimt  is  debited 
for  the  interest  assessment. 

NPRM  §  203.15(d)  and  §  203.14(d)  of 
the  Final  Rule  provide  that  Treasury 
will  not  assess  interest  on  a  financial 
institution  when  the  taxpayer  has  not 
satisfied  the  conditions  imposed  by  its 
financial  institution.  Several 
commenters  asked  what  information  a 
financial  institution  would  need  to 
provide  to  establish  that  the  taxpayer 
failed  to  meet  the  financial  institution's 
conditions.  The  FMS  has  no  pre-set 
requirements;  however,  the  I^S  will 
consider  such  information  as  the  written 
conditions  themselves:  a  saved 
electronic  file;  and/or  a  tape  of 
telephonic  instructions  showing  the 
time  and  the  direction  to  initiate  a 
transaction.  The  FMS  will  not  regulate 
the  agreements  between  the  financial 
institution  and  its  customers,  and 
therefore,  will  not  give  guidance  on  the 
conditions  a  financial  institution  may 
impose. 

One  commenter  asked  if  a  financial 
institution  must  disclose  to  the  taxpayer 
its  proof  that  the  taxpayer  failed  to 
satisfy  its  requirements  for  making  an 
EFTPS  payment.  This  part  does  not 
regulate  the  exchange  of  information 
between  a  taxpayer  and  its  financial 
institution. 

Unauthorized  Debits 

NPRM  §  203.16  prohibited  financial 
institutions  from  initiating  debits  to  the 
TGA  unless  they  had  prior  written 
permission.  NPRM  §  203.16  also 
provided  that  financial  institutions  that 
do  initiate  such  unauthorized  debit 
entries  are  liable  for  the  amount  of  the 
debit  and  an  interest  charge  at  the 
Federal  funds  rate  plus  two  percent,  and 
are  deemed  to  authorize  the  Federal 
Reserve  Bank  to  debit  their  reserve 
accounts  for  the  amount  of  the  debit 
plus  interest. 

One  conunenter  pointed  out  that  a 
customer  theoretically  could  initiate  a 
debit  to  the  TGA  by  using  a  customer 
delivery  system,  and  that  a  financial 
institution  would  suffer  an  undue 
burden  if  it  had  to  ensure  that  its 
customers  could  not  initiate  such  debits. 
The  FMS  does  not  accept  this  comment, 
and  §  203.15  of  the  Final  Rule  is 
substantively  unchanged  on  this  point. 
The  FMS  believes  that  financial 
institutions  are  responsible  for  how  they 
allow  their  customers  to  key  in 
transaction  information.  This  approach 
is  consistent  with  commercial  operating 
rules,  which  generally  provide  that 
originating  depository  financial 


institutions  warrant  that  their  entries  are 
authorized  by  both  the  originator  and 
the  receiver. 

However,  should  such  a  situation 
occur,  the  TFA  will  attempt  to  return 
the  unauthorized  debit  entry  in  time  for 
same-day  settlement.  If  this  retiim  is 
made  on  the  same  day,  there  will  be  no 
need  to  recover  the  principal  nor  will 
there  be  any  interest  charge.  If  the  return 
is  not  accomplished  in  the  same  day, 
the  financial  institution  shall  be  liable 
to  the  Treasiuy  for  the  amount  of  the 
transaction  and  interest  charges 
calculated  according  to  the  procedural 
instructions  published  in  the  TFM. 

One  commenter  stated  that  reversals 
should  be  excluded  expressly  from  this 
section.  The  FMS  agrees  and  has 
clarified  §  203.1S(a)  of  the  Final  Rule. 

One  commenter  recommended  that 
the  interest  charge  assessed  for  an 
imauthorized  ACH  debit  be  lowered  to 
the  Federal  funds  rate.  The  FMS  does 
not  accept  this  comment  and  §  203.15(d) 
of  the  Final  Rule  remains  substantively 
unchanged.  This  higher  rate  is  intended 
to  deter  unauthorized  debits  from  the 
TGA. 

Appeal  and  Dispute  Besolution 

NPRM  §  203.17  afforded  financial 
institutions  the  opportunity  to  appeal  an 
interest  assessment  under  NPRM 
§  203.15  or  an  interest  charge  under 
NPRM  §  203.16.  Several  commenters 
requested  an  explanation  as  to  how  this 
process  would  work.  The  FMS  will 
provide  greater  detail  on  these  processes 
in  its  procedural  instructions  in  the 
TFM.  Nevertheless,  §  203.16  of  the  Final 
Rule  expands  the  administrative 
remedies  afforded  financial  institutions. 
Specifically,  if  a  financial  institution  is 
unsuccessful  in  contesting  an  interest 
assessment,  it  may  appeal  the 
administrative  denial  to  a  higher  level 
Treasury  official.  This  two-step 
administrative  review  process  is  similar 
to  the  one  currently  used  for  the  paper 
FTD  system. 

Compensation 

NPRM  §  203.19(a)(8)  prohibited 
financial  institutions  serving  as  TTScL 
depositaries  from  accepting 
compensation  from  taxpayers  for 
handling  the  deposit  of  tax  payments  in 
the  paper  FTD  system.  Three 
commenters  suggested  that  the  FMS 
remove  this  prohibition.  The  FMS  does 
not  accept  this  comment  and  §  203.18  of 
the  Final  Rule  is  substantively 
unchanged.  While  the  FMS  believes  that 
such  comments  may  have  merit,  the 
NPRM  did  not  give  affected  parties 
adequate  noticfe  of  this  possibility.  As  a 
result,  the  FMS  is  constrained  from 
accepting  these  comments.  However, 
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the  FMS  intends  to  issue  an  NPRM  on 
removing  this  prohibition. 

Two  commenters  noted  that  the 
NPRM  was  silent  on  whether  financial 
institutions  could  charge  taxpayers  for 
processing  tax  payments  under  EFTPS. 
These  commenters  recommended  that 
the  FMS  expressly  authorize  financial 
institutions  to  charge  their  customers  for 
processing  their  EFTPS  tax  payments. 
The  FMS  does  not  accept  these 
comments,  and  the  Final  Rule  remains 
silent  on  whether  financial  institutions, 
acting  as  the  taxpayers'  agents,  can 
charge  their  customers  for  processing 
EFTPS  payments. 

The  decision  not  to  regulate  the  fiees 
financial  institutions  can  charge  under 
EFTPS  stems  from  the  fact  that  the 
EFTPS  eliminates  one  of  the  benefits 
currently  provided  financial  institutions 
under  the  paper-based  FTD  system. 
Specifically,  when  a  taxpayer  makes  its 
tax  payment  under  the  FTD  system,  the 
tax  payment  is  deposited  into  a  non- 
interest-bearing  TT&L  account  at  the 
financial  institution.  The  financial 
institution  retains  the  imputed  value  of 
these  funds  until  the  next  day  when  the 
funds  either  are  credited  to  the  TGA  or 
are  invested  with  the  financial 
institution  in  interest-bearing  notes. 
Under  EFTPS,  these  tax  payments  will 
no  longer  bb  deposited  overnight  into 
such  non-interest  bearing  accounts,  and 
the  financial  institutions  will  no  longer 
retain  the  value  of  these  funds.  The  FMS 
believes  that  it  is  best  left  to  the 
marketplace  to  decide  what  fees,  if  any. 
financial  institutions  will  charge  their 
customers.  However,  the  FMS  believes 
that  any  fees  for  ACH  credit  or  debit 
entries  will  be  insignificant. 

Collateral 

NPRM  §  203.25(f)(1)  was  modeled  on 
existing  §  203.14(f)(1)  and  provided  that 
in  the  event  of  a  TT&L  depositary's 
insolvency  or  closure.  Treasury  may 
apply  the  collateral  pledged  to  satisfy 
any  claim  of  the  United  States.  The 
NPRM  preamble  explained  Treasury's 
longstanding  interpretation  that  "any 
claim  of  the  United  States"  includes, 
but  is  not  limited  to,  claims  arising  out 
of  the  depositary  relationship  for  which 
the  collateral  was  originally  pledged. 
One  commenter  suggested  that  the 
TT&L  collateral  only  be  used  to  satisfy 
TTftL  claims.  The  FMS  does  not  accept 
this  comment,  and  the  FMS' 
interpretation  of  §  203.24(f)(1)  of  the 
Final  Rule  remains  unchanged.  The 
FMS  believes  that  this  interpretation  is 
necessary  to  protect  the  United  States 
from  loes. 

NPRM  §  203.25  set  fortk  Treasury's 
collateral  security  requirement  for 
financial  institutions  serving  as  TT&L 


depositaries.  One  commenter  asked  how 
a  TT&L  depositary  would  be  notified  of 
the  amount  in  the  Note  Option/Direct 
Investment  account  so  that  it  could 
deposit  sufficient  collateral  to  secure  the 
deposits.  This  information  appears  in 
the  daily  Federal  Reserve  account 
activity  statement,  which  the  depositary 
can  access  after  9:00  a.m.  ET  via  Fedline 
by  using  the  Accounting  Services 
application  and  choosing  the  L\S 
Account  Inquiry  option  or  by  using  the 
TT&L  application  and  choosing  the  Host 
Account  Activity  Report.  Section  203.24 
of  the  Final  Rule  provides  that  note 
option  depositaries  that  participate  in 
the  direct  investment  program  are  not 
required  to  collateralize  continuously 
the  pre-established  maximum  balance 
but  must  be  prepared  to  pledge 
collateral  on  the  day  the  direct 
investment  is  placed. 

One  commenter  sought  confirmation 
that  same-day  EFTPS  payments  initiated 
by  a  financial  institution  serving  as  a 
TT&L  depositary  that  miss  the  cutoff 
time  are  not  required  to  be 
collateralized-  The  preamble  of  the 
NPRM  stated  that  "financial  institutions 
processing  tax  payments  under  the 
EFTPS  .  .  .  need  not  pledge  collateral, 
unless  they  elect  to  participate  in 
Treasury's  investment  program."  EFTPS 
payments,  including  those  that  the 
depositary  is  unable  to  complete,  are  not 
required  to  be  collateralized. 

Regulatory  Analysis 

These  regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly,  a 
regulatory  assessment  is  not  reqiiired.  It 
is  hereby  certified  that  this  revision  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required.  This 
regulation  will  not  impose  significant 
costs  on  small  entities.  It  is  further 
expected  that  such  costs  associated  with 
electronic  tax  payments  will  be  offset  by 
cost  savings  resulting  from  reductions  in 
the  paperwork  burden  and  the 
availability  of  a  user-friendly  electronic 
tax  collection  system. 

List  of  Subjects  in  31 CFR  Part  203 

Banks,  Banking,  Electronic  Funds 
Transfers,  Taxes. 

For  the  reasons  set  out  in  the 
preamble.  31  CFR  part  203  is  revised  to 
read  as  follows: 


PARfT  203-PAYMENT  OF.FEDERAL 
TAXES  AMD  THE  TREASURY  TAX  AND 
LOAN  PROGRAM 

Subpert  A— Qeneiai  kifonnalton 

203.1  Scope. 

203.2  Definitioas. 

203.3  Financial  institution  eligibility  for 
designation  as  a  Treasury  Tax  and  Loan 
depositary. 

203.4  Designation  of  financial  institutions 
as  Treasury  Tax  and  Loan  depositaries. 

203.5  Obligations  of  the  depositary. 

203.6  Compensation  for  services. 

203.7  Termination  of  agreement  or  change 
of  election  or  option. 

203.8  Application  of  part  and  procedural 
instructions. 

Subpart  B— Electronic  Federal  Tax 
Paymanta 

203.9  Scope  of  the  subpart 
*%03.10    Enrollment. 

203.11  Electronic  payment  methods. 

203. 1 2  Future-day  reporting  and  payment 
mechanisms. 

203. 1 3  Same-day  reporting  and  payment 
mechanisms. 

203.14  Electronic  Federal  Tax  Payment 
System  interest  assessments. 

203.15  Prohibited  debite  through  the 
Automated  Clearing  House. 

203.16  Appeal  and  dispute  resolution. 

Subpart  C— Federal  Tax  DapoaHa. 

203. 1 7  Scope  of  the  subpart 

203.18  Tax  deposits  using  Federal  Tax 
Deposit  coupons. 

203.19  Note  option. 

203.20  Remittance  option. 

Sulipart  D— Invaatmawt  Program  and 
Collateral  Security  Raqulrannenta  for 
Treaaury  Tax  and  Loan  Dapoaltartaa 

203.21  Scope  of  the  subpart. 

203.22  Sources  of  balances. 

203.23  Note  balance. 

203.24  Collateral  security  requirements. 
Anthority:  12  U.S.C.  90,  265-266,  332,  391. 

1452(d),  1464(k).  1767, 1789a,  2013,  2122, 
and  3102:  26  U.S.C  6302;  31  U.S.C  321. 323 
and  3301-3304. 

Subpart  A— Qanoral  Information 


1203.1 

The  regulations  in  this  part  govern  the 
processing  of  Federal  tax  payments  by 
financial  institutions  and  the  Federal 
Reserve  Banks  (FRB)  using  electronic 
payment  or  paper  methods;  the 
designation  of  Treasiuy  Tax  and  Loan 
(TT&L)  depositaries:  and  the  operation 
of  the  Department  of  the  Treasiuy's 
(Treasury)  investment  program. 


1203.2 

As  used  in  this  part: 
(a)  Advice  of  credit  means  the 
Tieesury  form  used  in  the  Federal  Tax 
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Deposit  system  that  is  supplied  to 
depositaries  to  summarize  and  report 
Federal  tax  deposits.  The  current  form 
is  Treasury  Form  2284.  Advice  of  credit 
information  also  may  be  delivered 
electronically. 

(b)  Automated  Clearing  House  (ACH) 
credit  entry  means  a  transaction 
originated  by  a  financial  institution  in 
accordance  with  applicable  ACH 
formats  and  applicable  laws, 
regulations,  and  procedural 
instructions. 

(c)  Automated  Clearing  House  (ACH) 
debit  entry  means  a  transaction 
originated  by  a  Treasury  Financial 
Agent  (TFA),  in  accordance  with 
applicable  ACH  formats  and  applicable 
laws,  regulations,  and  instructions. 

(d)  Business  day  means  any  day  on 
which  the  FRB  of  the  district  is  open. 

(e)  Direct  Access  transaction  means 
same-day  Federal  tax  payment 
information  transmitted  by  a  financial 
institution  directly  to  the  Electronic  Tax 
Application  at  an  FRB  using  the  Fedline 
Taxpayer  Deposit  Application. 

(f)  Direct  investment  means  placement 
of  Treasury  funds  with  a  depositary  and 
a  corresponding  increase  in  a 
depositary's  note  balance. 

(g)  Electronic  Federal  Tax  Payment 
System  (EFTPS)  means  the  system 
through  which  taxpayers  remit  Federal 
tax  payments  electronically. 

(h)  Electronic  Tax  Application  (ETA) 
means  a  sub-system  of  EFTPS  that 
receives,  processes,  and  transmits  same- 
day  Federal  tax  payment  information  for 
taxpayers.  ETA  activity  is  comprised  of 
Fedwire  value  transfers,  Fedwire  non- 
value  transactions,  and  Direct  Access 
transactions. 

(i)  Electronic  Tax  Application  (ETA) 
reference  number  means  the  unique 
number  assigned  to  each  ETA 
transaction  by  an  FRB. 

(j)  Federal  funds  rate  means  the 
Federal  funds  rate  published  weekly  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System. 

(k)  Federal  Reserve  account  means  an 
account  with  reserve  or  clearing 
balances  held  by  a  financial  institution 
at  an  FRB. 

(1)  Federal  Reserve  Bank  of  the  district 
means  the  FRB  that  services  the 
geographical  area  in  which  the  financial 
institution  is  located,  or  such  pther  FRB 
that  may  be  designated  in  an  FRB 
operating  circular. 

(m)  Federal  Tax  Deposit  (FTD)  means 
a  tax  deposit  or  payment  made  using  an 
FTD  coupon. 

(n)  Federal  Tax  Deposit  coupon  (FTD 
coupon)  means  a  paper  form  supplied  to 
a  taxpayer  by  the  Treasiuy  for  use  in  the 
FTD  system  to  accompany  deposits  of 


Federal  taxes.  The  current  paper  form  is 
Form  8109. 

(o)  Federal  Tax  Deposit  system  (FTD 
system)  means  the  paper-based  system 
through  which  taxpayers  remit  Federal 
tax  payments  by  presenting  an  FTD 
coupon  and  payment  to  a  depositary  or 
an  FRB.  The  depositary  prepares  an 
advice  of  credit  svintmarizing  all  FTDs. 

(p)  Federal  taxes  means  those  Federal 
taxes  or  other  payments  specified  by  the 
Secretary  of  the  'Treasiiry  as  eligible  for 
payment  through  the  procedures 
prescribed  in  this  part. 

(q)  Fedwire  means  the  funds  transfer 
system  owned  and  operated  by  the 
FRBs. 

(r)  Fedwire  non-value  transaction 
means  the  same-day  Federal  tax 
payment  information  transmitted  by  a 
financial  institution  to  an  FRB  using  a 
Fedwire  type  1090  message  to  authorize 
a  payment. 

(s)  Fedwire  value  transfer  means  a 
Federal  tax  payment  made  by  a  financial 
institution  using  a  Fedwire  type  1000 
message. 

(t)  Financial  institution  means  any 
bank,  savings  bank,  savings  and  loan 
association,  credit  imion,  or  similar 
institution. 

(u)  Fiscal  Agent  means  the  Federal 
Reserve  acting  as  agent  for  the  Treasury. 

(v)  Input  Message  Accountability  Data 
(IMAD)  means  a  unique  niunber 
assigned  to  each  Fedwire  transaction  by 
the  financial  institution  sending  the 
transaction  to  an  FRB. 

(w)  Note  option  means  that  program 
available  to  a  TTftL  depositary  under 
which  Treasury  invests  in  obUgations  of 
the  depositary.  The  amoimt  of  such 
investments  will  be  evidenced  by  an 
open-ended  interest-bearing  note 
balance  maintained  at  the  FRB  of  the 
district. 

(x)  Procedural  instructions  means  the 
procedures  contained  in  the  Treasury 
Financial  Manual,  Volume  IV  (IV  TFM), 
other  Treasury  instructions  issued 
through  the  TFAs,  and  FRB  operating 
circulars  issued  consistent  with  this 
part. 

(y)  Recognized  insurance  coverage 
means  the  insurance  provided  by  the 
Federal  Deposit  Insurance  Corporation, 
the  National  Credit  Union 
Administration,  and  by  insiuance 
organizations  specifically  qualified  by 
the  Secretary. 

(z)  Remittance  option  means  that 
program  available  to  a  depositary  that 
processes  FTD  payments,  under  which 
the  amount  of  deposits  credited  by  the 
depositary  to  the  TT&L  account  will  be 
withdrawn  by  the  FRB  for  deposit  to  the 
Treasury  General  Accoimt  on  the  day 
that  the  FRB  receives  the  advices  of 
credit  supporting  such  deposits. 


(aa)  Same-day  payment  means  the 
foll(rwing  ETA  payment  options: 

(1)  Direct  Access  transaction; 

(2)  Fedwire  non-value  transaction; 
and 

(3)  Fedwire  value  transfer. 

(bb)  Secretary  means  the  Secretary  of 
the  Treasury,  or  the  Secretary's  delegate. 

(cc)  Special  direct  investment  means 
the  placement  of  Treasury  funds  with  a 
depositary  and  a  corresponding  increase 
in  a  depositary's  note  balance,  where 
the  investment  specifically  is  identified 
as  a  "special  direct  investment"  and 
may  be  secured  by  collateral  retained  in 
the  possession  of  the  depositary 
pursuant  to  the  terms  of 
§203.24(c)(2)(i). 

(dd)  Tax  due  date  means  the  day  on 
which  a  tax  payment  is  due  to  Treasury, 
as  determined  by  statute  and  Internal 
Revenue  Service  (IRS)  regulations. 

(ee)  Transaction  trace  number  means 
an  identifying  number  assigned  by  the 
taxpayer's  financial  institution  to  each 
ACH  credit  transaction. 

(ff)  Treasury  Financial  Agent  (TFA) 
means  a  financial  institution  designated 
as  an  agent  of  Treasury  for  processing 
EFTPS  enrollments,  receiving  EFTPS 
tax  payment  information,  and 
originating  ACH  debit  entries  on  behalf 
of 'Treasury  as  authorized  by  the 
taxpayer. 

(gg)  Treasury  General  Account  (TGA) 
means  an  account  maintained  in  the 
name  of  the  United  States  Treasury  at  an 
FRB. 

(hh)  Treasury  Tax  and  Loan  (TT6-L) 
account  means  the  Treasury  account 
maintained  by  a  depositary  in  which 
funds  are  credited  by  the  depositary 
after  receiving  and  collateralizing  FTDs. 

(ii)  Treasury  Tax  and  Loan  depositary 
(depositary)  means  a  financial 
institution  designated  as  a  depositary  by 
the  FRB  of  the  district  for  the  purpose 
of  maintaining  a  TT&L  account  and/or 
note  balance. 

(jj)  Treasury  Tax  and  Loan  (TTS-L) 
Program  means  the  program  for 
collecting  Federal  taxes  and  investing 
the  Government's  excess  operating 
funds. 

(kk)  Treasury  Tax  and  Loan  (TT&-L) 
rate  of  interest  means  the  Federal  funds 
rate  less  twenty-five  basis  points  (i.e.,  Va 
of  1  percent). 

§203.3    Rnencial  Inetitutton  eligtbHtty  for 
deeignetton  aa  a  Treeaury  Tax  and  Loen 

(a)  To  be  designated  as  a  TT&L 
depositary,  a  financial  institution  shall 
be  insiued  as  a  national  banking 
association,  state  bank,  savings  bank, 
savings  and  loan,  building  and  loan, 
homestead  association.  Federal  home 
loan  bank,  credit  imion,  trust  company. 
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or  a  U.S.  branch  of  a  foreign  banking 
corporation,  the  establishment  of  which 
has  been  approved  by  the  Comptroller 
of  the  Currency. 

(b)  A  Hnancial  institution  shall 
possess  the  authority  to  pledge 
collateral  to  secure  TT&L  account 
balances  and/or  a  note  balance. 

(c)  In  order  to  be  designated  as  a 
TT&L  depositary  for  the  purposes  of 
processing  tax  deposits  in  the  FTD 
system,  a  financial  institution  shall 
possess  under  its  charter  either  general 
or  speciflc  authority  permitting  the 
maintenance  of  the  TT&L  account,  the 
balance  of  which  is  payable  on  demand 
without  previous  notice  of  intended 
withdrawal.  In  addition,  note  option 
depositaries  shall  possess  either  general 
or  specific  authority  permitting  the 
maintenance  of  a  note  balance,  which  is 
payable  on  demand  without  previous 
notice  of  intended  vtrithdrawal. 

1203.4    OMignatlon  of  financial 
Irwtltutton*  ••  TrMWjry  Tax  and  Loan 


(a)  Parties  to  the  agreement.  To  be 
designated  as  a  TT&L  depositary,  a 
financial  institution  shall  enter  into  a 
depositary  agreement  with  Treasury's 
fiscal  agent,  the  FRB.  By  entering  into 
this  agreement,  the  financial  institution 
agrees  to  be  bound  by  this  part,  and 
procedural  instructions  issued  pursuant 
to  this  part. 

(b)(1)  Application  procedures.  An 
eligible  financial  institution  seeking 
designation  as  a  depositary  and, 
thereby,  the  authority  to  maintain  a 
TT&L  account  and/or  a  note  balance 
shall  file  with  the  FRB,  Financial 
Management  Service  Form  458, 
"Financial  Institution  Agreement  and 
Application  for  Designation  as  a  TT&L 
Depositary,"  and  Financial  Management 
Service  Form  459.  "Resolution 
Authorizing  the  Financial  Institution 
Agreement  and  Application  for 
Designation  as  a  TT&L  Depositary," 
certified  by  its  board  of  directors. 
Financial  Management  Service  Forms 
458  and  459  are  available  upon  request 
from  the  FRB  of  the  district. 

(2)  Depositaries  processing  tax 
payments  in  the  FTD  system  are 
required  to  elect  either  the  remittance  or 
the  note  option. 

(c)  Designation.  Each  financial 
institution  satisfying  the  eligibility 
requirements  and  the  application 
procedures  will  receive  from  the  FRB 
notification  of  its  specific  designation  as 
a  TT&L  depositary.  A  financial 
institution  is  not  authorized  to  maintain 
a  TT&L  account  or  note  balance  until  it 
has  been  designated  as  a  TT&L 
depositary  by  the  FRB. 


§203.5   Obllgationa  of  the  depositary. 

A  depositary  shall: 

(a)  Administer  a  note  balance,  if  not 
participating  in  the  FTD  System. 

(b)  Administer  a  TT&L  account  and,  if 
applicable,  a  note  balance,  if 
participating  in  the  FTD  System. 

(c)  Comply  with  the  requirements  of 
Section  202  of  Executive  Order  11246, 
entitled  "Equal  Employment 
Opportunity"  (3  CFR,  1964-1965  Comp. 
p.  339)  as  amended  by  Executive  Orders 
11375  and  12086  (3  CFR,  1966-1970 
Comp.,  p.  684;  3  CFR,  1978  Comp.  p. 
230),  and  the  regulations  issued 
thereunder  at  41  CFR  Chapter  60. 

(d)  Comply  with  the  requirements  of 
Section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  the  regulations 
issued  thereunder  at  41  CFR  part  60- 
741,  requiring  Federal  contractors  to 
take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  disabilities. 

(e)  Comply  with  the  requirements  of 
Section  503  of  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1972.  as  amended,  38  U.S.C.  4212, 
ExecuUve  Order  11701  (3  CFR  1971- 
1975  Comp.  p.  752).  and  the  regulations 
issued  thereunder  at  41  CFR  parts  60- 
250  and  61-250,  requiring  Federal 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  special  disabled  veterans  and   ■ 
Vietnam-era  veterans. 

f  203.6   CompanaaUon  for  aorvieaa. 

Except  as  provided  in  the  procedural 
instructions.  Treasury  will  not 
compensate  financial  institutions  for 
servicing  and  maintaining  the  TT&L 
account,  or  for  processing  tax  payments 
through  the  EFTPS  or  the  FTD  system. 

1203.7   Termination  of  agtaamant  or 
cttanga  of  alaetlon  or  option. 

(a)  Tennination  by  Treasury.  The 
Secretary  may  terminate  the  agreement 
of  a  depositary  at  any  time  upon  notice 
to  that  effect  to  that  depositaiy,  effective 
on  the  date  set  forth  in  the  notice. 

(b)  Tennination  or  change  of  election 
or  option  by  the  depositary.  A 
depositary  may  terminate  its  depositary 
agreement,  or  change  its  option  or 
election,  consistent  with  this  part  and 
the  procedural  instnurtions,  by 
submitting  notice  to  that  effect  in 
writing  to  the  FRB  effective  at  a 
prospective  date  set  forth  in  the  notice. 

f203.S    Application  of  port  and  prooadural 
instrucHona. 

The  terms  of  this  part  and  procedural 
instructions  issued  pursuant  to  this  part 
shall  be  binding  on  financial 
institutions  that  process  tax  payments 
and/or  maintain  a  note  balance  under 


this  part.  By  accepting  or  originating 
Federal  tax  payments,  the  financial 
institution  agrees  to  be  bound  by  this 
part  and  by  procedural  instructions 
issued  pursuant  to  this  part. 

Subpart  B— Electronic  Federal  Tax 
Payments 

§203.9    Scope  of  the  subpart 

This  subpart  prescribes  the  rules  by 
which  financial  institutions  shall 
process  Federal  tax  payment 
transactions  electronically.  A  financial 
institution  does  not  need  to  be 
designated  as  a  TT&L  depositary  in 
order  to  process  electronic  Federal  tax 
payments.  In  addition,  a  financial 
institution  that  does  process  electronic 
Federal  tax  payments  under  this  subpart 
does  not  thereby  become  a  Federal 
Government  depositary  and  shall  not 
advertise  itself  as  one  because  of  that 
fact. 

§203.10    Enrollfnant 

(a)  General.  Taxpayers  shall  complete 
an  enrollment  process  with  the  TFA 
prior  to  making  their  first  electronic 
Federal  tax  payment. 

(b)  Enrollment  forms.  The  TFA  shall 
provide  financial  institutions  and 
taxpayers  with  enrollment  forms  upon 
request.  The  taxpayer  is  responsible  for 
completing  the  enrollment  form, 
obtaining  the  verifications  required  on 
the  form,  and  returning  the  enrollment 
form  to  the  TFA. 

(c)  Verification.  If  the  taxpayer  elects 
the  ACH  debit  entry  method  of  paying 
taxes,  an  authorized  representative  of 
the  financial  institution  shall  verify  the 
acciuacy  of  the  financial  institution 
routing  number,  taxpayer  account 
number,  and  taxpayer  account  type  at 
the  request  of  the  taxi>ayer. 

§203.11    Elaetronle  payment  mothoda. 

(a)  General.  Electronic  payment 
methods  for  Federal  tax  payrnents 
available  under  this  subpart  include 
ACH  debit  entries,  ACH  credit  entries, 
and  same-day  payments.  Any  financial 
institution  that  is  capable  of  originating 
and/or  receiving  transactions  for  these 
payment  methods,  by  itself  or  through  a 
correspondent  financial  institution,  may 
do  so  on  behalf  of  a  taxpayer. 

(b)  Conditions  to  making  an  electrbnic 
payment.  Nothing  contained  in  this  part 
shall  affect  the  authority  of  financial 
institutions  to  enter  into  contracts  with 
their  customers  regarding  the  terms  and 
conditions  for  processing  payments, 
provided  that  such  terms  and  conditions 
are  not  inconsistent  with  this  subpart 
and  applicable  law  governing  the 
particular  transaction  type. 

(c)  Payment  of  interest  for  time  value 
of  funds  held.  Treasury  will  not  pay 
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interest  on  any  payments  erroneously 
paid  to  Treasiuy  and  subsequently 
refunded  to  the  financial  institution. 

§203.12    FUtura-day  reporting  and 


§203.13   SamaKlay  rsporUng and pajgnant 


(a)  General.  A  financial  institution 
may  receive  an  ACH  debit  entry, 
originated  by  the  TFA  at  the  direction 
of  the  taxpayer:  or,  a  financial 
institution  may  originate  an  ACH  credit 
entry,  at  the  direction  of  the  taxpayer. 
Taxpayers  will  be  credited  for  the  actual 
amount  received  by  Treasury. 

(b)  ACH  debit.  A  financial  institution 
receiving  an  ACH  debit  entry  originated 
by  the  TFA  shall,  as  applicable: 

(1)  Timely  verify  the  account  nimiber 
and  account  type  contained  in  an  ACH 
prenotification  entry; 

(2)  Timely  and  properly  retiun  a 
prenotification  entry  that  contains  an 
invalid  account  number  or  account  type, 
or  otherwise  is  erroneous  or 
unprocessable; 

(3)  Timely  and  accurately  notify  the 
TFA  of  incorrect  information  on  entries 
received,  using  a  Notification  of  Change 
entry;  and 

(4)  Timely  and  acctirately  return  an 
entry  not  posted,  including  but  not 
limited  to,  a  return  or  a  contested 
dishonored  return  for  acceptable  return 
reasons,  as  set  forth  in  the  procedural 
instructions. 

(c)  ACH  credit.  A  financial  institution 
originating  an  ACH  credit  entry  at  the 
direction  of  a  taxpayer  shall: 

(1)  At  the  request  of  the  taxpayer, 
originate  either  an  ACH  prenotification 
containing  the  taxpayer's  identification 
number  or  a  zero  dollar  ACH  entry  with 
the  appropriate  addenda  record. 
Additional  format  information  is 
contained  in  the  procedural 
instructions; 

(2)  Format  the  ACH  credit  entry  in  the 
ACH  format  approved  by  Treasury  for 
Federal  tax  payments; 

(3)  Originate  an  ACH  credit  entry  by 
the  appropriate  deadline,  as  specified  by 
the  FRB  or  Treasury,  whichever  is 
earlier,  in  order  to  meet  the  tax  due  date 
specified  by  the  taxpayer;  and 

(4)  Provide  the  taxpayer,  upon 
request,  a  transaction  trace  number,  or 
some  other  method  to  trace  the  tax 
payment. 

(d)  ACH  credit  reversals.  Reversals 
may  be  initiated  for  a  duplicate  or 
erroneous  file  or  entry.  No  advance 
approval  fiom,  or  notification  to,  the  IRS 
is  required  when  originating  an  ACH 
credit  reversal.  Documentation  of 
reversals  shall  be  made  available  as  set 
forth  in  the  procedural  instructions. 


(a)  General.  A  financial  institution  or 
its  authorized  correspondent  may 
initiate  same-day  reporting  and  payment 
transactions  on  behalf  of  taxpayers.  A 
same-day  payment  must  be  received  by 
the  FRB  of  the  district  by  the  deadline 
established  by  the  Treasury  in  the 

Erocedural  instructions.  Taxpayers  will 
B  credited  for  the  actual  amotmt 
received  by  Treasury. 

(b)  Fedwire  value  transfer.  To  initiate 
a  Fedwire  value  tax  payment,  the 
financial  institution  shall  be  a  Fedwire 
participant  and  shall  comply  with  the 
FRB's  Fedwire  format  for  tax  payments. 
The  taxpayer's  financial  institution  shall 
provide  the  taxpayer,  upon  request,  the 
MAD  and  the  ETA  reference  numbers 
for  a  Fedwire  value  transfer.  The 
financial  institution  may  obtain  the  ETA 
reference  number  for  Fedwire  value 
transfers  fit>m  its  FRB  by  supplying  the 
related  IMAD  niunber.  Fedwire  value 
transfers  settle  iinmediately  to  the  TGA 
and  thus  are  not  credited  to  a 
depositary's  note  balance. 

(c)  Fedwire  non-value  transaction.  By 
initiating  a  Fedwire  non-value 
transaction,  a  financial  institution 
authorizes  the  FRB  of  the  district  to 
debit  its  Federal  Reserve  account  or,  for 
a  TT&L  depositary,  to  debit  the  Federal 
Reserve  account  of  the  depositary  or  its 
designated  correspondent  financial 
institution,  for  the  amount  of  the  tax 
payment  specified  in  the  transaction.  To 
initiate  a  Fedwire  non-value  transaction, 
the  financial  institution  shall  be  a 
Fedwire  participant  and  shall  comply 
vdth  the  FRB's  Fedwire  format  for  tax 
payments.  The  taxpayer's  financial 
institution  shall  provide  the  taxpayer, 
upon  request,  the  IMAD  and  ETA 
reference  numbers  for  the  Fedwire  non- 
value  transaction.  The  financial 
institution  may  obtain  the  ETA 
reference  number  for  Fedwire  non-value 
transactions-  from  its  FRB  by  supplying 
the  related  IMAD  number. 

(1)  For  a  note  option  depositary  using 
a  Fedwire  non-value  transaction,  the  tax 
payment  amount  will  be  credited  to  the 
depositary's  note  balance  on  the  day  of 
the  transaction. 

(2)  For  a  remittance  option  depositary 
using  a  Fedwire  non-value  transaction, 
the  tax  payment  amount  will  be  debited 
from  the  Federal  Reserve  account  of  the 
depositary  or  the  depositary's 
designated  correspondent  and  credited 
to  the  TGA  on  the  day  of  the 
transaction. 

(3)  For  a  non-TT&L  depositary 
financial  institution  using  a  Fedvnre 
non- value  transaction,  the  tax  payment 
amount  will  be  debited  from  the 
financial  institution's  Federal  Reserve 


account  and  credited  to  the  TGA  on  the 
day  of  the  transaction. 

(d)  Direct  Access  Transaction.  By 
initiating  a  Direct  Access  transaction,  a 
financial  institution  authorizes  the  FRB 
of  the  district  to  debit  its  Federal 
Reserve  account  or,  for  a  TT&L 
depositary,  to  debit  the  Federal  Reserve 
account  of  the  depositary  or  its 
designated  correspondent  financial 
institution  for  the  amount  of  the  tax 
payment  specified  in  the  transaction. 
The  taxpayer's  financial  institution  shall 
provide  the  taxpayer,  upon  request,  the 
ETA  reference  number  for  the  Direct 
Access  transaction. 

(1)  For  a  note  option  depositary  using 
a  Direct  Access  transaction,  the  tax 
payment  amount  will  be  credited  to  the 
depositary's  note  balance  on  the  day  of 
the  transaction. 

(2)  For  a  remittance  option  depositary 
or  a  non-TT&L  depositary  financial 
institution  using  a  Direct  Access 
transaction,  the  tax  payment  amount 
will  be  debited  from  the  Federal  Reserve 
account  of  the  financial  institution  or  its 
designated  correspondent  financial 
institution,  and  credited  to  the  TGA  on 
the  day  of  the  transaction. 

(e)  Cancellations  and  reversals.  In 
addition  to  cancellations  due  to 
insufficient  funds  in  the  financial 
institution's  Federal  Reserve  account, 
the  FRB  may  reverse  a  same-day 
transaction: 

(1)  If  the  transaction: 

(i)  Is  originated  by  a  financial 
institution  after  the  deadline  established 
by  the  Treasury  in  the  procedural 
instructions; 

(ii)  Has  an  unenrolled  taxpayer 
identification  number;  or 

(iii)  Does  not  meet  the  edit  and  format 
requirements  set  forth  in  the  procedural 
instructions;  or, 

(2)  At  the  direction  of  the  IRS,  for  the 
following  reasons: 

(i)  Incorrect  taxpayer  name; 

(ii)  Overpajrment;  or 

(iii)  Unidentified  payment;  or, 

(3)  At  the  request  of  the  financial 
institution  that  sent  the  same-day 
transaction,  if  the  request  is  made  prior 
to  the  deadline  established  by  Treasury 
in  the  procedural  instructions  on  the 
day  the  payment  was  made. 

(f)  Other  than  as  stated  in  paragraph 
(e)  of  this  section.  Treasury  is  not 
obligated  to  reverse  all  or  any  part  of  a 
payment. 

§203.14    Electronic  Faderal  Tax  Payment 
System  Interest  assessments. 

(a)  Circumstances  subject  to  interest    . 
assessments.  Treasury  may  assess 
interest  on  a  financial  institution  in 
instances  where  a  taxpayer  that  failed  to 
meet  a  tax  due  date  proves  to  the  IRS 
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that  the  delivery  of  tax  payment 
instructions  to  the  financial  institution 
was  timely  and  that  the  taxpayer 
satisfied  the  conditions  imposed  by  the 
financial  institution  pursuant  to 
§  203.11(b).  Treasury  also  may  assess 
interest  where  a  financial  institution 
failed  to  respond  to  an  ACH 
prenotification  entry  on  an  ACH  debit  as 
required  in  §  203.12(b)  or  (ailed  to 
originate  an  ACH  prenotification  or  zero 
dollar  entry  on  an  ACH  credit  as 
described  in  §  203.12(c)  which  then 
resulted  in  a  late  payment. 

(b)  Calculation  of  interest  assessment. 
Any  interest  assessed  under  this  section 
will  be  at  the  TT»L  rate.  The  interest 
will  be  assessed  from  the  day  the 
taxpayer  specified  that  its  payment 
should  settle  to  the  Treasury  until  the 
receipt  of  the  payment  by  Treasury, 
subject  to  the  following  limitations:  For 
ACH  debit  transactions,  interest  will  be 
limited  to  no  more  than  seven  calendar 
days:  for  ACH  credit  and  same-day 
transactions,  interest  will  be  limited  to 
no  more  than  45  calendar  days.  The 
Umitation  of  liability  in  this  paragraph 
does  not  apply  to  any  interest 
assessment  in  which  there  is  an 
indication  of  fraud,  the  presentation  of 
a  false  claim,  or  misrepresentation  or 
embezzlement  on  the  put  of  the 
financial  institution  or  any  employee  or 
agent  of  the  financial  institution. 

(c)  Authorization  to  assess  interest.  A 
financial  institution  that  processes 
Federal  tax  payments  made  by 
electronic  payment  methods  under  this 
subpart  is  deemed  to  authorize  the  FRB 
to  debit  its  Federal  Reserve  account  or 
the  account  of  its  designated 
correspondent  financial  institution  for 
any  interest  assessed  under  this  section. 
Upon  the  direction  of  Treastuy,  the  FRB 
shall  debit  the  Federal  Reserve  accoimt 
of  the  financial  institution  or  the 
account  of  its  designated  correspondent 
financial  institution  for  the  amount  of 
the  assessed  interest. 

(d)(1)  Circumstances  not  subject  to 
the  assessment  of  interest.  (1)  Treasury 
will  not  assess  interest  on  a  taxpayer's 
financial  institution  if  a  taxpayer  fails  to 
meet  a  tax  due  date  because  the 
taxpayer  has  not  satisfied  conditions 
imposed  by  the  financial  institution 
pursuant  to  §  203.11(b)  and  the  financial 
institution  has  not  contributed  to  the 
delay.  The  burden  is  on  the  financial 
institution  to  establish,  pursuant  to  the 
procedures  in  §  203.16.  that  the  taxpayer 
has  not  satisfied  the  conditions  and  that 
the  financial  institution  has  not 
contributed  to  the  delay. 

(2)  Treasury  will  not  assess  interest  on 
a  financial  institution  if  the  delay 
causing  the  interest  assessment  is  due  to 
the  FRB  or  the  TFA  and  the  financial 


instiMition  did  not  contribute  to  the 
delay.  The  burden  is  on  the  financial 
instituti(Hi  to  establish,  piusuant  to  the 
procedtires  in  §  203.16,  that  it  did  not 
cause  or  contribute  to  the  delay. 

1203.15    ProWbHeddaMtattwDughlhe 
Aiilofneied  CIsefInQ  House- 

(a)  General.  The  Treasury  has 
instituted  operational  safeguards  to 
scrutinize  all  entries  that  remove  funds 
from  the  TGA.  In  the  event  funds  are 
removed  from  the  TGA  without 
authority,  this  section  sets  forth  the 
liability  of  financial  institutions 
originating  such  entries.  Accordingly,  a 
financial  institution  shall  not  originate 
an  ACH  transaction  to  debit  the  TGA 
without  the  prior  written  permission  of 
Treasury.  Unauthorized  entries  under 
this  section  do  not  include  reversal 
entries  of  previously  initiated  ACH 
credits  authorized  in  §  203.12(d). 

(b)  Liability.  A  financial  institution 
that  originates  an  unauthorized  ACH 
entry  that  debits  the  TGA  shall  be  liable 
to  Treasury  for  the  amount  of  the 
transaction  and  shall  be  liable  for 
interest  charges  as  specified  in 
paragraph  (d)  of  this  section. 

(c)  Authorization  to  recover  principal 
and  assess  interest  charge.  By  initiating 
unauthorized  debits  to  the  TGA  throu^ 
the  ACH,  a  financial  institution  is 
deemed  to  authorize  the  FRB  to  debit  its 
Federal  Reserve  account  or  the  accoimt 
of  its  designated  correspondent 
financial  institution  for  any  principal 
and,  if  applicable,  an  interest  charge 
assessed  by  Treasury  under  this  section. 

(d)  Interest  charge  calculation.  The 
interest  chai:ge  shall  be  at  a  rate  equal 
to  the  Federal  funds  rate  plus  two 
percent.  The  interest  charge  shall  be 
assessed  for  each  calendar  day  from  the 
day  the  TGA  was  debited  to  the  day  the 
TGA  is  recredited  with  the  full  amount 
of  principal  due. 

1203.16    Appeal  and  diepulereeoluMon. 

(a)  Contest.  A  financial  institution 
may  contest  any  interest  assessed  under 
§  203.14,  any  principal  or  interest 
assessed  under  §  203.15,  or  any  late  fees 
assessed  under  §  203.20.  The  financial 
institution  shall  submit  information 
supporting  its  position  and  the  relief 
sought.  The  information  must  be 
received,  in  writing,  by  the  Treasury 
officer  or  fiscal  agent  identified  in  the 
procedural  instructions,  no  later  than  90 
calendar  days  after  the  date  the  FRB 
debits  the  reserve  account  of  the 
financial  institution  under  §§  203.14. 
203.15,  or  203.20.  The  Treasury  officer 
or  fiscal  agent  will:  uphold  the 
assessment,  or  reverse  the  assessment, 
or  modify  the  assessment,  or  mandate 
other  action. 


(b)  Appeal.  The  financial  institution 
may  appieal  the  decision  to  Treasury  as 
set  forth  in  the  procediual  instructions. 
No  further  administrative  review  of  the 
Ttaesury's  decision  is  available  under 
this  Part. 

(c)  Recoveries.  In  the  event  of  an  over 
or  under  recovery  of  either  interest, 
principal,  or  late  fees,  Treasiuy  will 
instruct  the  FRB  to  credit  or  debit  the 
Federal  Reserve  account  of  the  financial 
institution  or  its  designated 
correspondent  financial  institution,  as 
appropriate. 
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Subpart  C— Federal  Tax  Deposits 

1203.17   Scope  of  the  subpert 

This  subpart  applies  to  all 
depositaries  that  accept  FTD  coupons 
and  governs  the  acceptance  and 
processing  of  those  coupons. 

|203.li   Tax  dapoattsualne  Federal  Tax 
Dapoeit  coupone. 

(a)  FTD  coupons.  A  depositary  that 
accepts  FTD  coupons,  through  any  of  its 
offices  that  accept  demand  and/or 
savings  deposits,  shall: 

(1)  Accept  from  a  taxpayer,  cash,  a 
postal  money  order  drawn  to  the  order 
of  the  depositary,  or  a  check  or  draft 
drawn  on  and  to  the  order  of  the 
depositary,  covering  an  amount  to  be 
deposited  as  Federal  taices  when 
accompanied  by  an  FTD  coupon  on 
which  the  amount  of  the  deposit  has 
been  properly  entered  in  the  space 
provided.  A  depositary  may  accept,  at 
its  discretion,  a  check  drawn  oo  another 
financial  institution,  but  it  does  so  at  its 
option  and  absorbs  for  its  own  account 
any  float  and  other  costs  involved. 

(2)  Issue  a  counter  receipt  when 
requested  to  do  so  by  a  taxpayer  that 
makes  an  FTD  deposit  over  the  counter. 

(3)  Place  a  stamp  impression  on  the 
face  of  each  FTD  coupon  in  the  space 
provided.  The  stamp  shall  reflect  the 
date  on  which  the  tax  deposit  was 
received  and  the  name  and  location  of 
the  depositary.  The  timeliness  of  the  tax 
payment  will  be  determined  by 
reference  to  the  date  stamped  by  the 
depositary  on  the  FTD  coupon. 

(4)  Qedit.  on  the  date  of  receipt,  all 
FTD  deposits  to  the  TTftL  account  and 
administer  that  account  piusuant  to  the 
provisions  of  this  part. 

(5)  Forward,  each  day,  to  the  IRS 
Center  servicing  the  geographical  area  in 
which  the  depositary  is  located,  the  FTD 
coupons  for  all  FTD  deposits  received 
that  day.  The  FTD  coupons  shall  be 
accompanied  by  an  advice  of  credit 
reflecting  the  total  amount  of  all  FTD 
coupons. 

(6)  Establish  an  adequate  record  of  all 
FTD  deposits  prior  to  transmittal  to  the 


IRS  Center  so  that  the  depositary  will  be 
able  to  identify  deposits  in  the  event  tax 
deposit  coupons  are  lost  in  shipment. 
For  tracking  purposes,  a  recorcl  shall  be 
made  of  each  FTD  deposit  showing,  at 
a  minimum,  the  date  of  deposit,  the 
taxpayer  identification  number,  and  the 
amount  of  the  deposit.  The  depositary's 
copy  of  the  advice  of  credit  may  be  used 
to  provide  the  necessary  information  if 
individual  deposits  are  listed  separately, 
showing  date,  taxpayer  identification 
number,  and  amount. 

(7)  Deliver  its  advices  of  credit  to  the 
FRB  by  the  cutoff  hour  designated  by 
the  FI^  for  receipt  of  advices. 

(8)  Not  accept  compensation  bom 
taxpayers  for  accepting  FTDs  and 
handling  them  as  required  by  this 
section. 

(b)  FTD  deposits  with  Federal  Reserve 
Banks.  An  FRB  shall: 

(1)  Accept  an  FTD  directly  from  a 
taxpayer  when  such  tax  deposit  is: 

(i)  Mailed  or  delivered  by  a  taxpayer; 
and 

(ii)  Provided  in  the  form  of  cash  or  a 
check  or  postal  money  order  payable  to 
the  order  of  that  FRB;  and. 

(iii)  Accompanied  by  an  FTD  coupon 
on  which  the  amount  of  the  tax  deposit 
has  been  properly  entered  in  the  space 
provided. 

(2)  Issue  a  counter  receipt,  when 
requested  to  do  so  by  a  taxpayer  that 
makes  an  FTD  over  the  counter;  and, 

(3)  Place,  in  the  space  provided  on  the 
face  of  each  FTD  coupon  accepted 
directly  frx>m  a  taxpayer,  a  stamp 
impression  reflecting  the  name  of  the 
FRB  and  the  date  on  which  the  tax 
deposit  will  be  credited  to  the  TGA. 
Timeliness  of  the  Federal  tax  payment 
will  be  determined  by  this  date. 
However,  if  a  deposit  is  mailed  to  an 
FRB.  it  shall  be  subject  to  the  "Timely 
mailing  treated  as  timely  filing  and 
paying"  clause  of  the  Internal  Revenue 
Code,  26  U.S.C.  7502;  and, 

(4)  Credit  the  TGA  with  the  amount 
of  the  tax  payment; 

(i)  On  the  date  the  payment  is 
received,  if  payment  is  made  in  cash;  or, 

(ii)  On  the  date  the  proceeds  of  the  tax 
payment  are  collected,  if  payment  is 
made  by  postal  money  order  or  check. 

1203.19    Note  option. 

(a)  Late  delivery  of  advices  of  credit. 
If  an  advice  of  credit  does  not  arrive  at 
the  FRB  before  the  designated  cutoff 
hour  for  receipt  of  such  advices,  the 
FRB  will  post  the  funds  to  the  note 
balance  as  of  the  next  business  day  ai^er 
the  date  on  the  advice  of  credit.  This  is 
the  date  on  which  funds  will  begin  to 
earn  interest  for  Treasury. 

(b)  Transfer  of  funds  from  TT&L 
account  to  the  note  balance.  For  a 


depositary  selecting  the  note  option, 
funds  equivalent  to  the  amoimt  of 
deposits  credited  by  a  depositary  to  the 
TT4L  account  shall  be  withdrawn  by 
the  depositary  and  credited  to  the  note 
balance  on  the  business  day  following 
the  receipt  of  the  tax  payment. 

§203.20    Remittance  option. 

(a)  FTD  late  fee.  If  an  advice  of  credit 
does  not  arrive  at  the  FRB  before  the 
designated  cutoff  hour  for  receipt  of 
such  advices,  an  FTD  late  fee  in  the 
form  of  interest  at  the  TT&L  rate  will  be 
assessed  for  each  day's  delay  in  receipt 
of  such  advice.  U[>on  the  direction  of 
Treasury,  the  FRB  shall  debit  the 
Federal  Reserve  account  of  the  financial 
institution  or  the  account  of  its 
designated  correspondent  financial 
institution  for  the  amount  of  the  late  fise. 

(b)  Withdrawals.  For  a  depositary 
selecting  the  Remittance  Option,  the 
amount  of  deposits  credited  by  a 
depositary  to  the  TT&L  account  vtrill  be 
withdrawn  upon  receipt  by  the  FRB  of 
the  advices  of  credit.  The  FRB  will 
charge  the  depositary's  Federal  Reserve 
account  or  the  account  of  the 
depositary's  designated  correspondent 
financial  institution. 

Subpart  D— Investment  Program  and 
Collateral  Security  Requirements  for 
Treasury  Tax  and  Loan  Depositaries 

1203.21  Scope  of  the  subpart 

This  subpart  provides  rules  for  TT&L 
depositaries  on  crediting  note  balances 
under  the  various  payment  methods; 
debiting  note  balances;  and  pledging 
collateral  security. 

5203.22  Sources  of  balances. 

Depositaries  electing  to  participate  in 
the  investment  program  can  receive 
Treasury's  investments  in  obligations  of 
the  depositary  from  the  foUovdng 
sources: 

(a)  FTDs  that  have  been  credited  to 
the  TT&L  account  pursuant  to  subpart  C 
of  this  part; 

(b)  EFITS  ACH  credit  and  debit 
transactions,  Fedwire  non-value 
transactions,  and  Direct  Access 
transactions  pursuant  to  subpart  B  of 
this  part;  and 

(c)  Direct  investments  and  special 
direct  investments  pursuant  to  subpart 
D  of  this  part. 

5203.23  Note  balance. 

(a)  Additions.  Treasury  will  invest 
funds  in  obligations  of  depositaries 
selecting  the  note  option.  Such 
obligations  shall  be  in  the  form  of  open- 
ended,  interest-bearing  notes;  and 
additions  and  reductions  will  be 
reflected  on  the  books  of  the  FRB  of  the 
district. 


(1)  FTD  system.  A  depositary 
processing  tax  deposits  using  the  FTD 
system  and  electing  the  note  option 
shall  debit  the  TT&L  account  and  credit 
its  note  balance  as  stated  in  §  203.19(b). 

(2)  EFTPS. 

(i)  ACH  debit  and  ACH  credit.  A  note 
option  depositary  processing  EFTPS 
ACH  debit  entries  and/or  ACH  credit 
entries  shall  credit  its  note  balance  for 
the  value  of  the  transactions  on  the  date 
that  an  exchange  of  funds  is  reflected  on 
the  books  of  the  Federal  Reserve  Bank 
of  the  district.  Financial  institutions 
may  refer  to  the  procedural  instructions 
for  information  on  how  to  ascertain  the 
amount  of  the  credit  to  the  note  balance. 

(ii)  Fedwire  non-value  and  Direct 
Access.  A  note  option  depositary 
processing  Fedwire  non-value  and/or 
Direct  Access  transactions  pursuant  to 
subpart  B  of  this  part  shall  credit  its 
note  balance  and  debit  its  customer's 
account  for  the  value  of  the  transactions 
on  the  date  ETA  receives  and  processes 
the  transactions. 

(b)  Other  additions.  Other  funds  from 
Treasury  may  be  offered  from  time  to 
time  to  certain  note  option  depositaries 
through  direct  investments,  special 
direct  investments,  or  other  investment 
programs. 

(c)  Note  balance  withdrawals.  The 
amount  of  the  note  balance  shall  be 
payable  on  demand  without  prior 
notice.  Calls  for  payment  on  the  note 
will  be  by  direction  of  the  Secretary 
through  the  FRBs.  On  behalf  of 
Treasury,  the  FRB  shall  charge  the 
reserve  account  of  the  depositary  or  the 
depositary's  designated  correspondent 
on  the  day  specified  in  the  call  for 
payment. 

(d)  Interest.  A  note  shall  bear  interest 
at  the  TT&L  rate.  Such  interest  is 
payable  by  a  charge  to  the  Federal 
Reserve  account  of  the  depositary  or  its 
designated  corresjrondent  in  the  manner 
prescribed  in  the  procedural 
instructions. 

(e)  Maximum  balance. 

(1)  Note  option  depositaries.  A 
depositary  selecting  the  note  option 
shall  establish  a  maximum  balance  for 
its  note  by  providing  notice  to  that  effect 
in  writing  to  the  FRB  of  the  district.  The 
maximum  balance  is  the  amount  of 
funds  for  which  a  note  option 
depositary  is  willing  to  provide 
collateral  in  accordance  with 
§  203.24(c)(1).  The  depositary  shall 
provide  the  advance  notice  required  in 
the  procedural  instructions  before 
reducing  the  established  maximum 
balance  unless  it  is  a  reduction  resulting 
from  a  collateral  re-evaluation  as 
determined  by  the  depositary's  FRB. 
That  portion  of  any  advice  of  credit  or 
EFTPS  tax  payment,  which,  when 
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posted  at  the  FRB,  would  cause  the  note 
balance  to  exceed  the  maximum  balance 
amount  speciHed  by  the  depositary,  will 
be  withdrawn  by  the  FRB  that  day. 

(2)  Direct  investment  depositaries.  A 
note  option  depositary  that  participates 
in  direct  investment  shall  set  a 
maximum  balance  for  direct  investment 
purposes  which  is  higher  than  its  peak 
balance  normally  generated  by  the 
depositary's  advices  of  credit  and 
EFTPS  tax  payment  inflow.  The  direct 
investment  note  option  depositary  shall 
provide  the  advance  notice  required  in 
the  procedural  instructions  before 
reducing  the  established  maximum 
balance. 

(3)  Special  direct  investment 
depositaries.  Special  direct  investments, 
while  credited  to  the  note  balance,  shall 
not  be  considered  in  setting  the  amount 
of  the  maximum  balance  or  in 
determining  the  amounts  to  be 
withdrawn  where  a  depositary's 
maximum  balance  is  exceeded. 

|20a.24    Cbliaiaral  Mcurlty  rvqulranMnts. 

Financial  institutions  that  process 
EFTPS  tax  payments,  but  are  not  TTJtL 
depositaries,  have  no  collateral 
requirements  under  this  part.  Financial 
institutions  that  are  note  option 
depositaries  or  remittance  option 
depositaries  have  collateral  security 
reauiremenls,  as  follows: 

(a)  Note  option. 

(1)  FTD  deposits  and  EFTPS  tax 
payments.  A  depositary  shall  pledge 
collateral  security  in  accordance  with 
the  requirements  of  paragraphs  (c)(1), 
(d),  and  (e)  of  this  section  in  an  amount 
that  is  sufficient  to  cover  the  pre- 
established  maximum  balance  for  the 
note,  and,  if  applicable,  the  closing 
balance  in  the  TT&L  account  which 
exceeds  recognized  insurance  coverage. 
Depositaries  shall  pledge  collateral  for 
the  full  amount  of  the  maximum 
balance  at  the  time  the  maximum 
balance  is  established.  If  the  depositary 
maintains  a  TT&L  account,  the 
depositary  shall  pledge  collateral 
security  before  crediting  deposits  to  the 
TTfcL  account. 

(2)  Direct  investments.  A  note  option 
depositary  that  participates  in  direct 
investment  is  not  required  to  pledge 
collateral  continuously  in  the  amount  of 
the  pre-established  maximum  tialance. 
However,  each  note  option  depositary 
participating  in  direct  investment  shall 
pledge,  no  later  than  the  day  the  direct 
investment  is  placed,  the  additional 
collateral  in  accordance  with  paragraphs 
(c)(1),  (d),  and  (e)  of  this  section  to  cover 
the  total  note  balance  including  those 
funds  raoeived  through  direct 
investment.  If  a  direct  investment 
depositary  has  a  history  of  frequent 


collateral  deficiencies,  it  shall  fully 
collateralize  its  maximum  balance  at  all 
times. 

(3)  Special  direct  investments.  Before 
special  direct  investments  are  credited 
to  a  depositary's  note  balance,  the  note 
option  depositary  shall  pledge  collateral 
security,  in  accordance  with  the 
requirements  of  paragraphs  (c)(2)  and  (e) 
of  this  section,  to  cover  100  percent  of 
the  amount  of  the  special  direct 
investments  to  be  received. 

(b)  Remittance  option.  Prior  to 
crediting  FTD  deposits  to  the  TT&L 
account,  a  remittance  option  depositary 
shall  pledge  collateral  security  in 
accordance  with  the  requirements  of 
paragraph  (c)(1),  (d).  and  (e)  of  this 
section  in  an  amount  which  is  sufficient 
to  cover  the  tralance  in  the  TT&L 
account  at  the  close  of  business  each 
day.  less  recognized  insurance  coverage. 

(c)  Deposits  of  securities. 

(1)  Collateral  security  required  under 
paragraphs  (a)(1).  (2).  and  (b)  of  this 
section  shall  be  deposited  with  the  FRB 
of  the  district,  or  with  a  custodian  or 
custodians  within  the  United  States 
designated  by  the  FRB,  under  terms  and 
conditions  prescribed  by  the  FRB. 

(2)(i)  Collateral  security  required 
under  paragraph  (a)(3)  of  this  section 
shall  be  plmiged  under  a  written 
security  agreement  on  a  form  provided 
by  the  FRB  of  the  district.  The  collateral 
security  pledged  to  satisfy  the 
requirements  of  paragraph  (a)(3)  of  this 
section  may  remain  in  the  pledging 
def>ositary's  possession  and  the  fact  that 
it  has  been  pledged  shall  be  evidenced 
by  advices  of  custody  to  be  incorporated 
by  reference  in  the  written  security 
agreement.  The  written  security 
agreement  and  all  advices  of  custody 
covering  collateral  security  pledged 
under  that  agreement  shall  be  provided 
by  the  depositary  to  the  FRB  of  the 
district.  Collateral  security  pledged 
under  the  agreement  shall  not  be 
substituted  for  or  released  without  the 
advance  approval  of  the  FRB  of  the 
district,  and  any  collateral  security 
subject  to  the  security  agreement  shall 
remain  so  subiect  until  an  approved 
substitution  is  made.  No  substitution  or 
release  shall  be  approved  until  an 
advice  of  custody  containing  the 
description  required  by  the  written 
security  agreement  is  received  by  the 
FRB  of  the  district. 

(ii)  Treasury's  security  interest  in 
collateral  security  pledged  by  a 
depositary  in  accordance  with 
paragraph  (c)(2)(i)  of  this  section  to 
secure  special  direct  investments  is 
perfected  without  Treasury  taking 
possession  of  the  collateral  security  for 
a  period  not  to  exceed  21  calendar  days 


from  the  day  of  the  depositary's  receipt 
of  the  special  direct  investment. 

(d)  Acceptable  securities.  Unless 
otherwise  specified  by  the  Secretary, 
collateral  security  pledged  under  this 
section  may  be  transferable  securities, 
owned  by  the  depositary  free  and  clear 
of  all  liens,  charges,  or  claims,  of  any  of 
the  classes  listed  in  the  procedural 
instructions.  Collateral  values  will  be 
assigned  by  the  FRB  of  the  district. 

(ej  Assignment  of  securities.  A  TT&L 
depositary  that  pledges  acceptable 
securities  which  are  not  negotiable 
without  its  endorsement  or  assignment 
may  furnish,  in  lieu  of  placing  its 
unqualified  endorsement  on  each 
security,  an  appropriate  resolution  and 
irrevocable  power  of  attorney 
authorizing  the  FRB  to  assign  the 
securities.  The  resolution  and  power  of 
attorney  shall  conform  to  such  terms 
and  conditions  as  the  FRB  shall 
prescribe. 

(f)  Effecting  payments  of  principal 
and  interest  on  securities  pledged  as 
collateral. 

(1)  General.  If  the  depositary  fails  to 
pay,  when  due,  the  whole  or  any  part 
of  the  funds  received  by  it  for  credit  t6 
the  TT&L  account,  and/or  if  applicable, 
its  note  balance;  or  otherwise  violates  or 
fails  to  perform  any  of  the  terms  of  this 
part,  or  fails  to  pay  when  due  amounts 
owed  to  the  United  States  or  the  United 
States  Treasury;  or  if  the  depositary  is 
closed  for  business  by  regulatory  action 
or  by  proper  corporate  action,  or  in  the 
event  that  a  receiver,  conservator, 
liquidator  or  any  other  officer  is 
appointed;  then  the  Treasury,  without 
notice  or  demand,  may  sell,  or 
otherwise  collect  the  proceeds  of  all  or 
part  of  the  collateral,  including 
additions  and  substitutions;  and  apply 
the  proceeds,  to  satisfy  any  claims  of  the 
United  States  against  the  depositary.  All 
principal  and  interest  payments  on  any 
security  pledged  to  protect  the  note 
balance  (if  applicable)  and/ or  the  TT&L 
account  (if  applicable),  due  as  of  the 
date  of  the  insolvency  or  closure,  or 
thereafter  becoming  due,  shall  be  held 
separate  and  apart  from  any  other  assets 
and  shall  constitute  a  part  of  the 
pledged  security  available  to  satisfy  any 
claim  of  the  United  States. 

(2)  Payment  procedures. 

(i)  Subject  to  the  waiver  in  paragraph 
(f)(2)(iii)  of  this  section,  each  depositary 
(including,  with  respect  to  such 
depositary,  an  assignee  for  the  benefit  of 
creditors,  a  trustee  in  bankruptcy,  or  a 
receiver  in  equity)  shall  immediately 
remit  each  payment  of  principal  and/or 
interest  received  by  it  with  respect  to 
collateral  pledged  pursuant  to  this 
section  to  the  FRB  of  the  district,  as 
fiscal  agent  of  the  United  States,  and  in 


any  event  shall  so  remit  no  later  than  10 
days  after  receipt  of  such  a  payment. 

fii)  Subject  to  the  waiver  m  paragraph 
(f)(2)(iii)  of  this  section,  each  obligor  on 
a  security  pledged  by  a  depositary 
pursuant  to  this  section,  upon 
notification  that  the  Treasury  is  entitled 
to  any  payment  associated  with  that 
pledged  security,  shall  make  each 
payment  of  principal  and/or  interest 


due  with  respect  to  such  security 
directly  to  the  FRB  of  the  district,  as 
fiscal  agent  of  the  United  States. 

(iii)  'ine  requirements  of  paragraphs 
(f)(2)(i)  and  (ii)  of  this  section  are  hereby 
waived  for  only  so  long  as  a  pledging 
depositary  avoids  both  termination  from 
the  program  under  §  203.7;  and  also, 
those  circumstances  identified  in 
paragraph  (f)(1)  which  may  lead  to  the 


collection  of  the  proceeds  of  collateral 
or  the  waiver  is  otherwise  terminated  by 
Treasury. 

Dated:  January  27. 1998. 
Richard  L.  Gregg, 

Acting  Commissioner. 

|FR  Doc.  98-2494  Filed  2-2-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Pan  203 

[Docket  No.  FR-4251-P-01] 
RIN  2S02-AH00 

Suspension  of  Authority  To  Insure 
New  FHA  Single  Family  Mortgages  on 
Indian  Reservations  Pursuant  fo 
Section  248  of  the  National  Housing 
Act 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  suspend 
the  authority  of  the  HUD  Secretary  to 
provide  FHA  insurance  pursuant  to 
section  248  of  the  National  Housing  Act 
for  mortgage  loans  made  for  the 
financing  of  single  family  homes  on 
Indian  reservations.  The  suspension 
would  be  in  effect  whenever  authority  is 
available  to  the  Department  to  guarantee 
additional  loans  under  its  Indian 
Housing  Loan  Guarantee  program 
authorized  by  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992.  The  rule  would  suspend  a 
program  that  has  not  been  effective  in 
promoting  housing  opportunities  for 
Native  Americans  and  permit  HUD  to 
focus  scarce  resources  on  the  similar 
section  184  program,  whenever 
authority  under  that  program  is 
available.  In  recent  fiscal  years  the 
Department  has  received  annually  a 
limited  amount  of  additional  authority 
to  guarantee  new  loans  under  section 
184.  If  that  pattern  is  not  continued,  or 
if  the  available  section  184  authority  is 
otherwise  exhausted,  the  Department 
would  resume  mortgage  insurance 
under  the  section  248  program. 
DATES:  Comment  due  date:  April  6. 
1998. 

A0ORC88E8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  nimiber  and  title.  An  original 
and  four  copies  of  comments  should  be 
provided.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 
Facsimile  (FAX)  comments  are  not 
acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
).  Coonts,  Office  of  the  Insured  Single 


Family  Housing.  Room  9162, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street^  SW, 
Washington.  DC  20410.  Telephone: 
(202)  708-3046.  (This  is  not  a  toll-free 
number.)  For  hearing-and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPt-BNENTARY  INFORMATION: 

Background 

The  mortgage  insurance  program  for 
mortgages  on  Indian  reservations  was 
initially  authorized  under  the  Housing 
and  Urban — Rural  Recovery  Act  of  1983. 
which  added  Section  248  to  the 
National  Housing  Act.  The  Department 
implemented  the  program  by  a  final  rule 
(51  FR  21871.  June  16, 1986)  that  added 
several  new  provisions  to  24  CFR  part 
203,  including  new  §§203.43h.  203.438 
and  203.664  and  amendments  to 
§§203.350  and  203.604. 

The  new  program  was  intended  to 
encourage  mortgage  lenders  to  extend 
loans  on  Indian  reservations  and  other 
trust  or  restricted  land  ("Indian  land"). 
Indian  land  is  generally  subject  to 
restraints  against  alienation  and  other 
title  issues,  and  mortgage  lenders  are 
reluctant  to  make  mortgage  loans 
because  of  the  extreme  difficulty  in 
bringing  and  completing  a  foreclosure 
action,  if  the  mortgagor  defaults. 
Because  FHA  generally  requires  a 
mortgagee  to  convey  good  marketable 
title  to  the  HUD  Secretary  in  presenting 
a  claim  for  insurance,  and  good 
marketable  title  is  difficult  or 
impossible  to  obtain  as  a  result  of  a 
foreclosure  on  Indian  land,  mortgage 
lenders  were  hesitant  to  make  such 
mortgage  loans. 

Section  248  provided  ways  to 
mortgagees  to  overcome  these  title  and 
claim  issues,  primarily  by  providing  the 
lender  with  a  right  to  assign  a  defaulted 
mortgage  to  the  HUD  Secretary,  but  the 
prognun  has  always  operated  at  a  very 
low  volimie.  The  Clinton 
Administration  has  made  extensive 
efforts  over  the  past  four  years  to 
publicize  the  program  and  encourage  its 
use.  Mortgage  lenders  and  Native 
Americans,  however,  have  found 
another  similar  HUD  program — the 
section  184  loan  guarantee  program — to 
be  more  attractive  based  on  the  large 
volimie  of  loans  made  in  comparison  to 
the  history  of  section  248.  Thus,  the 
Department  believes  it  is  smart 
management  to  apply  its  resources  to  a 
program  that  woAls  and  accomplishes 
the  same  goals.  Section  184  has  proven 
to  be  substantially  more  effective  in 
providing  housing  opportunities  for 
Native  Americans.  Under  a 


Memorandum  of  Understanding,  the 
HUD  Office  of  Insured  Single  Family 
Housing  will  provide  support  to  the 
HUD  Office  of  Native  American 
Programs  to  assure  that  the  lending 
community  and  Native  Americans  have 
adequate  access  to  information  about 
Section  184. 

The  Department  proposes  to  amend 
§  203.43h  to  suspend  new  insurance, 
excepting  only  cases  with  a  HUD 
conditional  commitment  or  DE 
underwriter's  Statement  of  Appraised 
Value  issued  no  later  than  90  days  after 
the  effective  date  of  the  final  rule,  as 
long  as  the  Department  has  authority  to 
guarantee  new  loans  under  its  section 
184  program.  Insurance  for  streamlined 
refinancing  would  continue  to  be 
available  for  any  mortgage  that  has  been 
insured  under  section  248. 

Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  merely  suspends  new 
insurance  for  a  program  that  has  no 
significant  volume,  whenever  the 
Department  has  guarantee  authority 
under  the  similar  but  more  successful 
section  184  program.  Any  lenders  that 
participated  in  the  suspended  program 
can  easily  qualify  to  participate  under 
the  section  184  program.  The  proposed 
rule  has  no  adverse  or  disproportionate 
economic  impact  on  small  businesses. 
Small  entities  are  specifically  invited, 
however,  to  comment  on  whether  this 
proposed  rule  will  significantly  affect 
them,  and  persons  are  invited  to  submit 
comments  according  to  the  instructions 
in  the  DATES  and  ADDRESSES  sections  in 
the  preamble  of  this  proposed  rule. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
«rith  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
beHveen  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  proposed  rule 


would  not  have  substantial  direct  efiiacts 
on  States  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  would  result  firom  this 
proposeid  rule  that  affect  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4: 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

List  of  Subjects  in  Part  203 

Loan  programs — housing  and 
community  development,  Mortgage 


insurance,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
proposes  to  amend  part  203  of  Title  24 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

AiOherity:  12  U.S.C.  1709, 1710. 1715b, 
and  171 5u;  42  U.S.C.  3535(d). 

2.  Section  203.43h  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

f203.43h    EiigNMIity  of  mortgages  on 
Indian  land  Insured  pursuant  to  Section  248 
of  the  National  Housing  Act 

No  mortgage  will  be  insured  pursuant 
to  section  248  of  the  National  Housing 
Act  unless  the  Secretary  determined 
that  there  is  no  available  authority  to 
guarantee  a  mortgage  under  section  184 
of  the  Housing  and  Commimity 
Development  Act  of  1992,  or  before  (a 
date  of  90  days  after  the  effective  date 
of  final  rule  will  be  inserted  in  the  final 


rule]  the  Secretary  issued  a  conditional 
commitment  or  a  Direct  Endorsement 
underwriter  issued  a  Statement  of 
Appraised  Value  in  connection  with  the 
mortgage.  If  insurance  is  available  under 
the  preceding  sentence,  a  mortgage 
covering  a  one-to-four  family  residence 
located  on  Indian  land  shall  be  eligible 
for  insurance  pursuant  to  section  248  of 
the  National  Housing  Act  (12  U.S.C. 
1715Z-13),  notwithstanding  otherwise 
applicable  requirements  related  to 
marketability  of  title,  if  the  mortgage 
meets  the  requirements  of  this  subpart 
as  modified  by  this  section  and  is  made 
by  an  Indian  tribe,  or  on  a  leasehold 
estate  by  an  Indian  who  will  occupy  it 
as  a  principal  residence.  Mortgage 
insurance  on  cooperative  shares  is  not 
authorized  under  this  section. 
***** 

Dated:  December  10, 1997. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc.  98-2621  Filed  2-2-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Haalth  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canters  for  Di 
Prevention 

RIN  1219-AA82 


Control  and 


Mine  Shift  Atmospheric  Conditions; 
Raspirabie  Dust  Sample 

Comction  and  Republication 

Note:  For  the  convenience  of  the  user. 
notice  document  97-33934  is  being  reprinted 
in  its  entirety  because  of  numerous  errors  in 
the  document  originally  appearing  at  62  FR 
68372-68395,  December  31.  1997.  Those 
wishing  to  see  a  listing  of  corrections,  please 
call  Patricia  Silvey,  Mine  Safety  and  Health 
Administration.  703-235-1910. 

AQENC4ES:  Mine  Safety  and  Health 
Administration.  Labor.  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention.  HHS. 
ACTION:  Final  notice  of  joint  finding. 


This  notice  announces  that 
the  Secretary  of  Labor  and  the  Secretary 
of  Health  and  Human  Services  (the 
Secretaries)  find,  in  accordance  with 
sections  101  and  202(f)(2)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act).  30  U.S.C.  811  and  842(0 
respectively,  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift.  This  notice  should  be  read  in 
conjunction  with  the'notice  published 
separately  by  the  Mine  Safety  and 
Health  Administration  (MSHA) 
elsewhere  in  today's  Federal  Register. 
The  Secretaries  are  rescinding  the 
previous  finding,  which  was  proposed 
on  July  17. 1971  and  issued  on  February 
23. 1972.  by  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education 
and  Welfare. 

EFFECTIVE  DATE:  This  notice  will  be 
effective  on  March  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances; 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  202(f)(2)  and 
section  101  of  the  Mine  Act.  this  notice 
is  published  jointly  by  the  Secretaries  of 
the  Departments  of  Labor,  and  Health 
and  Human  Services. 

I.  Introduction 

For  as  long  as  miners  have  taken  coal 
from  the  ground,  the  presence  of 


respirable  dust  in  coal  mines  has  been    ? 
a  source  of  health  problems  for  miners. 
Coal  workers'  pneumoconiosis,  one  of  • 
the  most  insidious  of  occupational 
diseases,  is  caused  by  deposits  of  coal 
mine  dust  in  the  lung  and  is  known  as* 
"black  lung  disease."  The  disability  that 
may  result  from  these  deposits  can 
range  from  slightly  impaired  lung 
function  to  significant  decreases  in  lung 
function  resulting  in  breathlessness. 
recurrent  chest  illness,  and  even  heart 
failure.  In  addition,  the  disease  may 

f)rogress  even  after  the  miner  is  no 
onger  exposed  to  coal  mine  dust. 

The  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (Coal  Act) 
established  the  first  comprehensive  dust 
standard  for  underground  U.S.  coal 
mines  by  setting  a  limit  of  2.0 
milligrams  of  respirable  coal  mine  dust 
per  cubic  meter  of  air  (mg/m^).  The  2.0 
mg/m^  standard  sets  a  limit  on  the 
concentration  of  respirable  coal  mine 
dust  permitted  in  the  mine  atmospbeee 
during  each  shift  to  which  each  miner 
in  the  active  workings  of  a  mine  is 
exposed.  Congress  was  convinced  that 
the  only  way  each  miner  could  be 
protected  from  black  lung  disease  or 
other  occupational  dust  disease  was  by 
limiting  the  amount  of  respirable  dust 
allowed  in  the  air  that  miners  breathe. 

The  Coal  Act  was  subsequently 
amended  by  the  Federal  Min^  Safety 
and  Health  Act  of  1977  (Mine  Act),  30 
U.S.C.  801  et  seq.  The  standard  limiting 
respirable  diiist  in  the  mine  atmosphefre 
to  2.0  mg/m^  was  retained  in  the  Mine 
Act,  which  also  required  that  "each  - 
operator  shall  continuously  maintain 
the  average  concentration  of  respirable 
dust  in  the  mine  atmosphere  during 
each  shift  to  which  each  miner  in  the 
active  workings  of  such  mine  is  exposed 
at  or  below  2.0  milligrams  of  respirable 
dust  per  cubic  meter  of  air."  Section 
202(b)(2).  (Other  provisions  in  the  Mine 
Act.  sections  205  and  203(b)(2),  provide 
for  lowering  the  applicable  standard 
when  quartz  is  present  and  when 
miners  with  evidence  of 
pneumoconiosis  have  elected  to  work  in 
a  low-dust  work  environment.) 

Today,  dust  levels  in  underoound 
U.S.  coal  mines  are  significantly  lower 
than  they  were  when  the  Coal  Act  was 
passed.  Federal  mine  inspector 
sampling  results  during  1969-1969^ 
show  that  the  average  dust 
concentration  in  the  environment  of  a 
continuous  miner  operator  was  7.7  mg/ 
m^.  Current  sampling  indicates  that  the 
average  dust  level  for  that  occupation 
has  been  reduced  by  83  percent  to  1.3 
mg/m^.  Despite  this  progress,  the 
Secretaries  believe  that  occupational 
lung  disease  continues  to  present  a 
serious  health  risk  to  coal  miners.  In 


November  1995,  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  issued  a  criteria  document 
which  concluded  that  coal  miners  in 
our  country  continue  to  be  at  risk  for 
developing  black  lung  disease. 

The  Secretary  of  Laoor  believes  that 
miners'  health  can  be  further  protected 
from  the  debilitating  effects  of  black 
lung  disease  by  improving  their 
workplace  conditions  through  more 
effective  assessment  of  respirable  dust 
concentrations  during  individual,  full 
shifts.  On  February  18, 1994.  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  published  a 
notice  in  the  Federal  Register  proposing 
to  find  that  the  average  concentration  of 
respirable  dust  to  which  each  miner  in  ■ 
the  active  workings  of  a  coal  mine  is 
exposed  can  be  accurately  measured 
over  a  single  shift  in  accordance  with 
section  202(f)(2)  of  the  Mine  Act  (56  FR 
8357).  Additionally,  the  Secretaries 
proposed  to  rescind  the  previous 
finding,  which  was  proposed  on  July  17, 
1971  (36  FR  13286)  and  issued  on 
February  23,  1972  (37  FR  3833),  by  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Health,  Education  and 
Welfare. 

n.  General  Discussion 

The  issues  related  to  this  finding  are 
complex  and  highly  technical.  The 
Agencies  have  organized  this  final 
notice  to  allow  interested  persons  to 
first  consider  pertinent  introductory 
material  on  the  Agencies'  1972  notice 
and  its  recision,  and  a  short  overview  of 
the  NIOSH  mission  and  assessment  of 
this  finding,  as  well  as  those  aspects  of 
MSHA's  coal  mine  respirable  dust 
program  relevant  to  this  finding. 
Following  this  introductory  material  is  • 
a  discussion  of  the  "measurement 
objective,"  or  what  the  Secretaries 
intend  to  measure  vtrith  a  single,  full- 
shift  measurement,  and  the  use  of  the 
NIOSH  Accuracy  Criterion  for 
determining  whether  a  single,  full-shift 
measurement  will  "accurately 
represent"  the  full-shift  atmospheric 
dust  concentration.  Next,  the  validity  of 
the  sampling  process  is  addressed, 
including  the  performance  of  the 
approved  sampler  unit,  sample 
collection  procedures,  and  sample 
processing.  The  concept  of 
measurement  uncertainty  is  then 
addressed,  and  why  sources  of  dust 
concentration  variability  and  various 
other  factors  are  not  relevant  to  the 
finding.  Finally,  the  notice  explains 
how  the  total  measurement  uncertainty 
was  quantified,  and  how  the  accuracy  of 
a  single,  full-shift  measurement  was 
shown  to  meet  the  NIOSH  Acciu^cy 
Criterion.  Several  Appendices,  which 


contain  relevant  technical  information, 
are  attached  and  incorporated  with  this 
notice.  The  Agencies  have  additionally 
included  references  to  the  Appendices 
throughout  this  notice. 

A.  The  1971/1972  Joint  Notice  of 
Finding 

In  1971  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education 
and  Welfare  proposed,  and  in  1972 
issued,  a  joint  finding  under  the  Coal 
Act.  The  finding  concluded  that  a  single 
shift  measurement  would  not.  after 
applying  valid  statistical  techniques, 
accurately  represent  the  atmospheric 
conditicms  to  which  the  miner  is 
continuously  exposed.  For  the  reasons 
that  follow,  the  Secretaries  believe  that 
the  1972  joint  finding  was  incorrect. 

Section  202(b)(2)  of  the  Coal  Act 
provided  that  "each  operator  shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active 
workings  of  such  mine  is  exposed  at  or 
below  [the  applicable  respirable  dust 
standard]."  In  addition,  the  term 
"average  concentration"  was  defined  in 
section  202(f)  of  the  Coal  Act  as  follows: 

•  •  •  the  term  "average  concentration" 
means  a  determination  which  accurately 
represents  the  atmospheric  conditions  with 
regard  to  respirable  dust  to  which  each  miner 
in  the  active  workings  of  a  mine  is  exposed 
(1)  as  measured  during  an  18  month  period 
following  the  date  of  enactment  of  this  Act, 
over  a  number  of  continuous  production 
shifts  to  be  determined  by  the  Secretary  of 
the  Interior  and  the  Secretary  of  Health, 
Education  and  Welfore.  and  (2)  as  measured 
thereafter,  over  a  single  shift  only,  unless  the 
Secretary  of  the  Interior  and  the  Secretary  of 
Health,  Education  and  Welfare  find,  in 
accordance  with  the  provisions  of  section 
101  of  this  Act,  that  such  single  shift 
measurements  will  not,  after  applying  valid 
statistical  techniques  to  such  measurement, 
accurately  represent  such  atmospheric 
conditions  during  such  shift 

Therefore,  18  months  after  the  statute 
was  enacted,  the  "average 
concentration"  of  respirable  dust  in  coal 
mines  was  to  be  measured  over  a  single 
shift  only,  unless  the  Secretaries  found 
that  doing  so  would  not  accurately 
represent  mine  atmospheric  conditions 
during  such  shift.  If  the  Secretaries 
found  that  a  single  shift  measurement 
would  not,  after  applying  valid 
statistical  techniques,  accurately 
represent  mine  atmospheric  conditions 
during  such  shift,  then  the  interim 
practice  of  averaging  measurements 
"over  a  number  of  continuous 
production  shifts"  was  to  continue. 

On  December  16,  1969,  the  U.S. 
Congress  published  a  Conference  Report 
in  support  of  the  new  Coal  Act.  The 


Report  refers  to  section  202(f)  by  noting 
that: 

At  the  end  of  this  18  month  period,  it 
requires  that  the  measurements  be  over  one 
production  shift  only,  unless  the  Secretar[iesl 
*  *  *  find,  in  accordance  with  the  standard 
setting  procedures  of  section  101,  that  single 
shift  measurements  will  not  accurately 
represent  the  atmospheric  condiUons  during 
the  measured  shift  to  which  the  miner  is 
continuously  exposed  [Conference  Report, 
page  75]. 

This  Report  is  inconsistent  with  the 
wording  of  the  section  202(f),  which 
seeks  to  apply  a  single,  full-shift 
measurement  to  "accurately  represent 
such  atmospheric  conditions  diuing 
such  shift."  Section  202(f)  does  not 
mention  continuous  exposure.  The 
Secretaries  believe  that  the  use  of  this 
phrase  is  confusing,  and  to  the  extent 
that  any  weight  of  interpretation  can  be 
given  to  the  legislative  history,  that  the 
Senate's  Report  of  its  bill  provides  a 
clearer  interpretation  of  section  202(0 
when  read  together  with  the  statutory 
language.  The  Senate  Committee  noted 
in  part  that: 

The  committee  *  *  *  intends  that  the 
dust  level  not  exceed  the  specified  standard 
during  any  shift.  It  is  the  committee's 
intention  that  the  average  dust  level  at  any 
job.  for  any  miner  in  any  active  working 
place  during  each  and  every  shift,  shall  be  no 
greater  than  the  standard. 

Following  passage  of  the  Coal  Act,  the 
Bureau  of  Mines  (MSHA's  predecessor 
Agency  within  the  Department  of  the 
Interior)  expressed  a  preference  for 
multi-shift  sampling.  Correspondence 
exchanged  during  that  time  period  of 
1969  to  1971  reflected  concern  over  the 
technological  feasibility  of  controlling 
dust  levels  to  the  limits  established,  and 
the  potentially  disruptive  effects  of 
mine  closure  orders  because  of 
noncompliance  with  the  respirable  dust 
limits.  Both  industry  and  government 
officials  feared  that  basing 
noncompliance  determinations  on 
single,  full-shift  measurements  would 
increase  those  problems.  In  June  1971, 
the  then-Associate  Solicitor  for  Mine 
Safety  and  Health  at  the  Department  of 
the  Interior  issued  a  legal  interpretation 
of  section  202(f),  concluding  that  the 
average  dust  concentration  was  to  be 
determined  by  measurements  that 
accurately  represent  respirable  dust  in 
the  mine  atmosphere  over  time  rather 
than  diuing  a  shift.  On  July  17, 1971, 
the  Secretaries  of  the  Interior  and  of 
Health,  Education  and  Welfare  issued  a 
proposed  notice  of  finding  imder 
section  202(f)  of  the  Coal  Act.  The 
finding  concluded  that,  "a  single  shift 
measurement  of  respirable  dust  will  not, 
after  applying  valid  statistical 
techniques  to  such  measiu«ment. 


accurately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed"  (36  FR  13286). 
In  February.  1972,  the  final  finding 
was  issued  (37  FR  3833).  It  concluded 
that: 

After  careful  consideratioa  of  all 
conunents.  suggestions,  and  obiections.  it  is 
the  conclusion  of  the  Secretary  of  the  interior 
and  the  Secretary  of  Health,  Education,  and 
Wel&re  that  a  valid  statistical  techniaue  was 
employed  in  the  computer  analjrsis  of  the 
data  referred  to  in  the  proposed  notice 
[footnote  omitted]  and  that  the  data  utilized 
was  accurate  and  supported  the  proposed 
finding.  Both  Departments  also  intend 
periodically  to  review  this  finding  as  new 
technology  develops  and  as  new  dust 
sampling  data  becomes  available. 

The  Departments  intend  to  revise  part  70 
of  Title  30,  Code  of  Federal  Regulations,  to 
improve  dust  measuring  technioues  in  order 
to  ascertain  more  precisely  the  dust  exposure 
of  miners.  To  complement  the  present  system 
of  averaging  dust  measurements,  it  is 
anticipated  that  the  proposed  revision  would 
use  a  measurement  over  a  single  shift  to 
determine  compliance  with  respirable  dust 
standards  taking  into  account  (1)  the 
variation  of  dust  and  instrument  conditions 
inherent  in  coal  mining  operations.  (2)  the 
quality  control  tolerance  allowed  in  the 
manufacture  of  personal  sampler  capsules, 
and  (3)  the  variation  in  weighing  precision 
allowed  in  the  Bureau  of  Mines  laboratory  in 
Pittsburgh. 

The  proposed  finding,  as  set  forth  at  36 
F.R.  13286,  that  a  measurement  of  respirable 
dust  over  a  single  shift  only,  will  not.  after 
applying  valid  statistical  techniques  to  such 
measurement,  accurately  represent  the 
atmospheric  conditions  to  which  the  min^ 
under  consideration  is  continuously  exposed, 
is  hereby  adopted  without  change. 

As  explained  in  the  1971  proposed 
finding,  the  average  concentration  of  all 
ten  full-shift  samples  (from  one 
occupation)  submitted  from  each 
working  section  under  the  regulations  in 
effect  at  the  time  (these  were  the  "basic 
samples"  referred  to  in  the  proposed 
notice  of  finding)  was  compared  with 
the  average  concentration  of  the  two 
most  recently  submitted  samples,  then 
to  the  three  most  recently  submitted 
samples,  then  to  the  four  most  recently 
submitted  samples,  etc.  In  discussing 
the  results  of  these  comparisons  the 
Secretaries  stated  that  ••  •  *  •  the 
average  of  the  two  most  recently 
submitted  samples  of  respirable  dust 
was  statistically  equivalent  to  the 
average  concentration  of  the  current 
basic  samples  for  each  working  section 
in  only  9.6  percent  of  the  comparisons." 

The  title  of  the  1971/1972  notice  and 
the  conclusion  it  reaches  are  clearly 
inconsistent.  The  title  states  that  it  is  a 
"Notice  of  Finding  That  Single  Shift 
Measurements  of  Respirable  Dust  Will 
Not  Accurately  Represent  Atmospheric 
Conditions  Diiring  Such  Shift" 
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However,  the  conclusion  states  that, 
"•   •  *  a  single  shift 
measurement  *  *   ■  will  not,  after 
applying  valid  statistical  techniques 
•   •   *  accurately  represent  the 
atmospheric  conditions  to  which  the 
miner  is  continuous/y  exposed" 
(emphasis  added). 

Tne  Secretaries  have  determined  that 
section  202(0  requires  a  determination 
of  accuracy  with  respect  to 
"atmospheric  conditions  during  such 
shift."  not  "atmospheric  conditions  to 
which  the  miner  is  continuously 
exposed"  (37  PR  3833).  The  statistical 
analysis  referenced  in  the  1971/1972 
proposed  and  final  findings  simply  did 
not  address  the  accuracy  of  a  single, 
full-shift  measurement  in  representing 
atmospheric  conditions  during  the  shift 
on  which  it  was  taken.  For  this  and 
other  reasons  set  forth  in  the  notice,  the 
Secretaries  hereby  rescind  the  1972  joint 
final  finding. 

III.  NIOSH  Mission  Slatement  anil 
Aascsoncnt  of  tha  Joint  Finding 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  was  created  by  Congress  in  the 
Occupational  Safety  and  Health  Act  in 
1970.  The  Act  established  NIOSH  as 
part  of  the  Department  of  Health  and 
Human  Services  to  identify  the  causes 
of  work-related  diseases  and  injuries, 
evaluate  the  hazards  of  new 
technologies,  create  new  ways  to  control 
hazards  to  protect  workers,  and  make 
recommendations  for  new  occupational 
safety  and  health  standards.  Under 
section  501  of  the  Mine  Act,  Congress 
gave  specific  research  responsibilities  to 
NIOSH  in  the  field  of  coal  or  other  mine 
health.  These  responsibilities  include 
the  authority  to  conduct  studies, 
research,  experiments  and 
demonstrations,  in  order  "to  develop 
new  or  improved  means  and  methods  of 
reducing  concentrations  of  respirable 
dust  in  the  mine  atmosphere  of  active 
workings  of  the  coal  or  other  mine,"  and 
also  "to  develop  techniques  for  the 
prevention  and  control  of  occupational 
diseases  of  miners  •  *  *." 

When  the  initial  finding,  issued  under 
section  202(f)  of  the  Coal  Act.  was 
published  in  1972,  both  the  Secretary  of 
the  Interior  and  the  Secretary  of  Health, 
Education  and  Welfare  (the  predecessor 
to  the  Department  of  Health  and  Human 
Services)  indicated  that  the  finding 
would  be  reassessed  as  new  technology 
was  developed,  or  new  data  became 
available.  The  Secretary  of  Health  and 
Human  Services,  through  delegated 
authority  to  the  National  Institute  for 
Occupational  Safety  and  Health,  has 
reconsidered  the  provisions  of  section 
202(f)  of  the  Mine  Act.  reviewed  the 


current  state  of  technology  and  other 
scientific  advances  since  1972,  and  has 
determined  that  the  following 
innovations  and  technological 
advancements  are  impojtant  factors  in 
the  reassessment  of  the  1971/1972  joint 
finding. 

In  1977  NIOSH  published  its 
"Sampling  Strategies  Manual,"  which 
provided  a  framework  for  the  statistical 
treatment  of  occupational  exposure  data 
(DHEW  (NIOSH)  Publication  No.  77- 
173:  Sec.  4.2.11.  Additionally,  that  year, 
NIOSH  first  published  the  NIOSH 
Accuracy  Criterion,  which  was 
developed  as  a  goal  for  methods  to  be 
used  by  OSHA  for  compliance 
determinations  (DHEW  (NIOSH) 
Publication  No.  77-185;  pp.  1-5).  In 
1980,  new  mine  health  standards  issued 
by  the  Secretary  of  Labor  (30  CFR  parts 
70.  71.  and  90)  improved  the  quality  of 
the  sampling  process  by  revising 
sampling,  maintenance,  and  cahbration 
procedures.  Prior  to  1984,  filter  capsules 
used  in  sampling  were  manually 
weighed  by  MSHA  personnel  using 
semi-micro  balances,  making  precision 
weights  to  the  nearest  0.1  mg  (100 
micrograms).  In  1984,  a  fully-automated, 
robotic  weighing  system  was  introduced 
along  with  state-of-the-art  electronic 
microbalances.  In  1994,  the  balances 
were  further  upgraded,  and  in  1995  the 
weighing  system  was  again  improved, 
increasing  weighing  sensitivity  to  the 
microgram  level.  Also,  in  1987, 
electronic  flow-control  sampling  pump 
technology  was  introduced  in  the  coal 
mine  dust  sampling  program  with  the 
use  of  MSA  FlowLiteTM  pumps. '  These 
new  pumps  compensate  for  the 
changing  filter  flow-resistance  that 
occurs  due  to  dust  deposited  during  the 
sampling  period.  The  second  generation 
of  constant-flow  sampling  pumps  was 
introduced  in  1994,  with  the 
introduction  of  the  MSA  Escort  ELF® 
pump.  The  automatic  correction 
provided  by  these  new  pumps  improves 
the  stability  of  the  sampler  air  flow  rates 
and  reduces  the  inaccuracies  that  were 
inherent  in  the  1970-1980s  vintage 
sampling  pumps.  One  further 
improvement  was  made  in  1992  with 
the  introduction  of  the  new  tamper- 
resistant  filter  cassettes.  Because  of 
these  evolving  improvements  to  the 
sampling  process,  a  better 
understanding  of  statistical  methods 
applied  to  method  acciu-acy,  and  a 
reconsideration  of  the  requirements  of 
section  202(0  of  the  Mine  Act,  the 
Secretary  of  Health  and  Human  Services 
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has  determined  that  the  previous  joint 
finding  should  be  reevaluated. 

IV.  MSHA  Mission  Statement  and 
Overview  of  the  Respirable  Dust 
Program 

With  the  enactment  of  the  Mine  Apt. 
Congress  recognized  that  "the  first 
priority  and  concern  of  all  in  the  coal 
or  other  mining  industry  mast  be  the 
health  and  safety  of  its  most  precious 
resource — the  minw."  Congress  further 
realized  that  there  "is  an  urgent  need  to 
provide  more  effective  means  and 
measures  for  improving  the  working 
conditions  and  practices  in  the  Nation's 
coal  or  other  mines  in  order  to  prevent 
death  and  serious  physical  harm,  and  in 
order  to  prevent  occupational  diseases 
originating  in  such  mines."  With  these 
goals  in  mind.  MSHA  is  given  the 
responsibility  to  protect  the  health  and 
safety  of  the  Nation's  coal  and  other 
miners  by  enforcing  the  provisions  of  . 
the  Mine  Act. 

A.  The  Coal  Mine  Respimbh  Dust 
Program 

In  1970,  federal  regulations  were 
issued  by  MSHA's  predecessor  agency 
that  established  a  comprehensive  coal 
mine  operator  dust  sampling  program, 
which  required  the  environment  of  the 
occupation  on  a  working  section 
exposed  to  the  highest  respirable  dust 
concentration  to  be  sampled — ^the  "high 
risk  occupation"  concept.  All  other 
occupations  on  the  section  were 
assumed  to  be  protected  if  the  high  risk 
occupation  was  in  compliance.  Under 
this  program,  each  operator  was 
required  to  initially  collect  and  submit 
ten  valid  respirable  dust  samples  to 
determine  the  average  dust 
concentration  (across  ten  production 
shifts).  If  analysis  showed  the  average 
dust  concentration  to  be  within  the 
applicable  dust  standard,  the  operator 
was  required  to  submit  only  five  valid 
samples  a  month.  If  compliance 
continued  to  be  demonstrated,  the 
operator  was  required  to  take  only  five 
valid  samples  every  other  month.  The 
initial,  monthly,  and  bimonthly 
sampling  cycles  were  referred  to  as  the 
"original,"  "standard."  and  "alternative 
sampling"  cycles,  respectively.  When 
the  average  dust  concentration  exceeded 
the  standard,  the  operator  reverted  back 
to  the  standard  sampling  cycle. 

In  addition  to  sampling  the  high  risk 
occupation  at  specified  frequencies, 
each  miner  was  sampled  individually  at 
different  intervals.  However,  these  early 
individual  sample  results  were  not  used 
for  enforcement  but  were  provided  to 
NIOSH  for  medical  research  purposes. 

MSHA  revised  these  regulations  in 
April  1980  (45  FR  23990)  to  reduce  the 


operator  sampling  burden,  to  simplify 
the  sampling  process,  and  to  enhance 
the  overall  quality  of  the  sampling 
program.  The  result  was  to  replace  the 
various  sampling  cycles  with  a 
bimonthly  sampling  cycle  and  to 
eliminate  the  requirement  that  each 
miner  be  samplcKl.  These  are  the 
regulations  that  currently  govern  the 
mine  operator  dust  sampling  program, 
and  which  continue  to  be  based  on  the 
high  risk  occupation  concept,  now 
referred  to  as  the  "designated 
occupation"  or  "D.O."  sampling 
concept. 

It  should  be  noted  that  the  preamble 
to  the  final  rule  amending  the 
regulations  in  April  1980  (45  FR  23997). 
explicitly  refers  to  the  use  of  single 
versus  multiple  samples  as  it  applies  to 
the  operator  respirable  dust  sampling 
program. 

Compliance  determinations  will  generally 
be  based  on  the  average  concentration  of 
respirable  dust  measured  by  five  valid 
respirable  dust  samples  taken  by  the  operator 
during  five  consecutive  shifts,  or  five  shifts 
worked  on  consecutive  days.  Therefore,  the 
sampling  results  up>on  which  compliance 
detenninations  are  made  will  more 
accurately  represent  the  dust  in  the  mine 
atmosphere  than  would  the  results  of  only  a 
single  sample  taken  on  a  single  shift.  In 
addition,  MSHA  believes  the  revised 
sampling  and  maintenance  and  calibration 
procedures  prescribed  by  the  final  rule  will 
significantly  improve  the  accuracy  of 
sampling  results. 

At  the  time  of  these  amendments. 
MSHA  examined  section  202(b)(2)  of 
the  Coal  Act.  which  was  retained 
unchanged  in  the  1977  Mine  Act.  The 
Agency  stated  in  the  preamble  to  the 
final  rule  that: 

Although  single-shift  respirable  dust 
sampling  would  be  most  compatible  with 
this  single-shift  standard.  Congress 
recognized  that  variability  in  sampling 
results  could  render  single-shift  samples 
insufficient  for  compliance  determinations. 
Consequently,  Congress  defined  "average 
concentration"  in  section  202(f)  of  the  1969 
Coal  Act  which  is  also  retained  in  the  1977 
Act. 

MSHA  believes  that  this 
interpretation  merely  recognized  the 
two  ways  of  measurement  authorized  in 
section  202(0.  and  expressed  the 
preference  on  the  part  of  MSHA  in  1980 
to  retain  multi-shift  sampling  in  the 
operator  sampling  program.  The  phrase 
used  in  the  preamble  to  the  final  rule 
reflects  that  MSHA  understood  that  the 
2.0  mg/m'  limit  was  a  single-shift 
standard,  which  was  not  to  be  exceeded 
on  a  shift.  The  preamble  referenced  the 
continuous  multi-shift  sampling  and 
single-shift  sampling  conducted  by  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Health.  Education,  and 


Welfore,  and  noted  that  in  the  1971/ 
1972  proposed  and  final  findings. 

It  had  been  detennined  after  applying  valid 
statistical  techniques.  *  *  *  that  a  single  shift 
sample  should  not  be  relied  upon  for 
compliance  determinations  woen  the 
respirable  dust  concentration  being  measured 
was  near  2.0  mg/m'.  Accordingly,  the 
(Secretaries)  prescribed  consecutive  multi- 
shift  samples  to  enforce  the  respirable  dust 
standard. 

The  preamble  provides  no  further 
explanation  for  the  statement  that 
single-shift  samples  should  not  be  relied 
on  when  the  respirable  dust 
concentration  being  measured  was  near 
2.0  mg/m3.  Thus,  the  1980  final  rule, 
which  reduced  the  number  of  samples 
that  operators  were  required  to  take  for 
compliance  detenninations,  merely 
reiterated  the  rationale  behind  the  1971/ 
1972  proposed  and  final  findings 
concerning  single-shift  samples,  and  did 
not  address  the  acauacy  of  a  single, 
full-shift  measiuement. 

MSHA  continues  to  take  an  active  role 
in  sampling  for  respirable  dust  by 
conducting  inspections  annually  at  each 
surface  and  underground  coal  mine. 
During  these  inspections.  MSHA 
inspectors  collect  samples  on  multiple 
occupations  to  determine  compliance 
with  the  applicable  standard,  assess  the 
effectiveness  of  the  operator's  dust 
control  program,  quantify  the  level  of 
crystalline  silica  (quartz)  in  the  work 
environment,  and  identify  occupations 
other  than  the  "D.O."  which  may  be  at 
risk  and  should  be  monitored  by  the 
mine  operator. 

Depending  on  the  concentration  of 
dust  measured,  an  MSHA  inspector  may 
terminate  sampling  after  the  first  day  if 
levels  are  very  low,  or  continue  for  up 
to  five  shifts  or  days  before  making  a 
compliance  or  noncompliance 
determination.  MSHA  inspection 
procediu«s  require  inspectors  to  sample 
at  least  five  occupations,  if  available,  on 
each  mechanized  mining  unit  (MMU) 
on  the  first  day  of  sampling.  The 
operator  is  cited  if  the  average  of  those 
measurements  exceeds  the  applicable 
standard.  However,  if  the  average  fialls 
below  the  standard,  but  one  or  more  of 
the  measurements  exceed  it,  additional 
samples  are  collected  on  the  subsequent 
production  shift  or  day.  The  results  of 
the  first  and  second  day  of  sampling  on 
all  occupations  are  then  averaged  to 
determine  if  the  applicable  standard  is 
exceeded.  Additionally,  when  an 
insp>ector  continues  sampling  after  the 
first  day  because  a  previous 
measurement  exceeds  the  standard, 
MSHA's  procedures  call  for  all 
measurements  taken  on  a  given 
occupation  to  be  averaged  individually 
for  that  occupation,  if  the  average  of 


measurements  taken  over  more  than  cme 
day  on  all  occupations  is  equal  to  or  less 
than  the  applicable  standard,  but  the 
average  of  measurements  takan  cm  any 
one  occupation  exceeds  the  value  in  a 
decision  table  developed  by  MSHA 
(based  on  the  ctimulative  concmtration 
for  two  or  more  samples  exceeding  10.4 
mg/m  3,  which  is  equivalent  to  a  5- 
measuiement  average  exceeding  2.0  mg/ 
m  3),  the  operator  is  cited  for  exceeding 
the  applicable  standard. 

B.  The  Spot  Inspection  Program  (SIP) 

In  response  to  concerns  about 
possible  tampering  with  dtist  samples  in 
1991,  MSHA  convened  the  Coal  Mine 
Respirable  Dust  Task  Group  (Task 
Group)  to  review  the  Agency's 
respirable  dust  program.  As  part  of  that 
review,  MSHA  developed  a  special 
respirable  dust  "spot  inspection 
program"  (SIP). 

l^is  program  was  designed  to  provide 
the  Agency  with  information  on  the 
dust  levels  to  which  underground 
miners  are  typically  exposed.  Because  of 
the  large  number  of  mines  and  MMUs 
(mechanized  mining  units)  involved 
and  the  need  to  obtain  data  within  a 
short  time  frame,  respirable  dust 
sampling  during  the  SIP  was  limited  to 
a  single  shift  or  day,  a  departure  from 
MSHA's  normal  sampling  procedures. 
The  term  "MMU"  is  defined  in  30  CFR 
70.2(h)  to  mean  a  unit  of  mining 
equipment,  including  hand  loading 
equipment,  used  for  the  production  of 
material.  As  a  result,  MSHA  decided 
that  if  the  average  of  multiple 
occupation  measurements  talcen  on  an 
MMU  during  any  one-day  inspection 
did  not  exceed  the  applicable  standard 
the  inspector  would  review  the  result  of 
each  individual  fiill-shift  sample.  If  any 
individual  full-shift  measurement 
exceeded  the  applicable  standard  by  an 
amount  specified  by  MSHA,  a  citation 
would  be  issued  for  noncompliance, 
requiring  the  mine  operator  to  take 
immediate  corrective  action  to  lower  the 
average  dust  concentration  in  the  mine 
atmosphere  in  order  to  protect  miners. 

During  the  SIP  Inspections,  MSHA 
inspectors  dtod  violations  of  the  2.0 
mg/m  '  standard  if  either  the  average  of 
the  five  measurements  taken  on  a  single 
shift  was  greater  than  or  equal  to  2.1 
mg/m  ',  or  any  single,  full-shift 
measurement  exceeded  or  equaled  2.5 
mg/m  '.  Simila^adjustments  were  made 
when  the  2.0  mg/m  ^  standard  was 
reduced  due  to  the  presence  of  quartz 
dust  in  the  mine  atmosphere. 

The  procedures  issued  by  MSHA's 
Coal  Mine  Safety  and  Health  EHvision 
during  the  SIP  were  similar  to  those 
used  by  the  MSHA  Metal/Nonmetal 
Mine  Safety  and  Health  Division  and 


5668 


Fedwal  Sagiater/Vol.  63,  No.  22 /Tuesday,  February  3.  1998 /Notices 


Federal  Register/Vol.  63,  No.  22/Tuesday,  February  3,  1998/liDtices 


the  Occupational  Safety  and  Health 
Administration  (OSHA)  when 
determining  whether  to  cite  based  on  a 
single,  full-shift  measurement.  That 
practice  provides  for  a  margin  of  error 
reflecting  an  adjustment  for  uncertainty 
in  the  measurement  process  (i.e., 
sampling  and  analytical  error).  The 
margin  of  error  thus  allows  citations  to 
be  issued  only  where  there  is  a  high 
level  of  confidence  that  the  applicable 
standard  has  been  exceeded. 

Based  on  the  data  from  the  SIP 
inspections,  the  Task  Group  concluded 
that  MSHA's  practice  of  making 
noncompliance  determinations  solely 
on  the  average  of  multiple-sample 
results  did  not  always  result  in  citations 
in  situations  where  miners  were  known 
to  be  overexposed  to  respirable  coal 
mine  dust.  For  example,  if 
measurements  obtained  for  five  different 
occupations  within  the  same  MMU  were 
4.1, 1.0, 1.0.  2.5.  and  1.4  mg/m  >,  the 
average  concentration  would  be  2.0  mg/ 
m  '.  Although  the  dust  concentration  for 
two  occupations  exceeds  the  applicable 
standard,  under  MSHA  procedures  no 
citation  would  have  been  issued  nor  any 
corrective  action  required  to  reduce  dust 
levels  to  protect  miners'  health.  Instead. 
MSHA  policy  required  the  inspector  to 
return  to  the  mine  the  next  day  that  coal 
was  being  produced  and  resume 
sampling  in  order  to  decide  if  the  mine 
was  in  compliance  or  not  in 
compliance. 

The  Task  Group  also  recognized  that 
the  results  of  the  first  full-shift  samples 
taken  by  an  inspector  during  a 
respirable  dust  inspection  are  likely  to 
reflect  higher  dust  concentrations  than 
samples  collected  on  subsequent  shifts 
or  days  during  the  same  inspection. 
MSHA's  comparison  of  the  average  dust 
concentration  of  inspector  samples 
taken  on  the  same  occupation  on  both 
the  first  and  second  day  of  a  multiple- 
day  sampUng  inspection  showed  that 
the  average  concentration  of  all  samples 
taken  on  the  first  day  of  an  inspection 
was  almost  twice  as  high  as  the  average 
concentration  of  samples  taken  on  the 
second  day.  MSHA  recognized  that 
sampling  on  successive  days  does  not 
always  resuh  in  measurements  that  are 
representative  of  everyday  respirable 
dust  exposures  in  the  mine  because 
mine  operators  can  anticipate  the 
continuation  of  inspector  sampling  and 
make  adjustments  in  dust  control 
parameters  or  production  rates  to  lower 
dust  levels  during  the  subsequent 
sampling. 

In  response  to  these  findings,  in 
November  1991.  MSHA  decided  to 
permanently  adopt  the  single  shift 
inspection  policy  initiated  during  the 
SIP. 


C.  The  Keystone  Decision 

In  1991,  three  citations  based  on 
single,  full-shift  measurements  were 
issued  under  the  SIP  to  the  Keystone 
Coal  Mining  Corporation.  The  violations 
were  contested,  and  an  administrative 
law  judge  from  the  Federal  Mine  Safety 
and  Health  Review  Commission 
(Commission)  vacated  the  citations.  The 
decision  was  appealed  by  the  Secretary 
of  Labor  to  the  Commission  because  the 
Secretary  believed  that  the 
administrative  law  judge  was  in  error  in 
finding  that  rulemaking  was  required 
under  section  202(f)  of  the  Mine  Act  for 
the  Secretary  to  use  single,  full-shift 
measurements  for  noncompliance 
determinations.  In  addition,  the 
Secretary  contended  that  the  1971/1972 
finding  pertained  to  operator  sampling 
and  that  the  SIP  at  issue  involved  only 
MSHA  sampling.  The  Commission, 
which  affirmed  the  decision  of  the 
administrative  law  judge,  found  that: 

Title  II  (of  the  Mine  Act]  applies  to  both 
operator  sampling  and  to  MSHA  actions  to 
ensure  compliance,  including  sampling  by 
MSHA.  Section  202(g)  specifically  provides 
for  MSHA  spot  inspections.  Nothing  in 
$  202(f)  or  $  202(g)  suggests  that  $  202(f) 
applies  differently  to  MSHA  sampling.  Thus, 
the  1971  finding,  issued  for  purposes  of  Title 
n,  applies  broadly  to  both  MSHA  and 
operator  sampling  of  the  mine  atmosphere. 

The  Commission  also  held  that  the 
revised  MSHA  policy  was  in 
contravention  of  the  1971/1972  finding 
and  could  only  be  altered  if  the 
requirements  of  the  Mine  Act  and  the 
Administrative  Procedure  Act,  5  U.S.C. 
550.  were  met. 

V.  Executive  Order  12866  and 
Regulatory  Impact  Analysis 

MSHA  has  designated  this  joint 
finding  as  a  significant  action;  it  has 
been  reviewed  by  OMB  under  E.O. 
12866.  MSHA  estimates  that  the  total 
annual  costs  associated  with  the 
implementation  of  this  finding  will  be 
S707,950.  of  which  $446,125  will  be 
incurred  by  underground  coal  mines 
and  S261,825,  incurred  by  surface  coal 
operations.  MSHA  projects  that  this 
finding  will  result  in  reductions  of 
future  cases  of  occupational  lung 
disease  and  attendant  cost  savings. 
MSHA  has  prepared  a  separate 
regulatory  impact  analysis  which  is 
available  to  the  public  upon  request. 

VI.  Procedural  History  of  the  Current 
Notices 

As  a  result  of  the  iimovations  and 
technological  advancements  described 
earlier,  and  the  decision  in  Keystone 
Coal  V.  Secretary  of  Labor.  16  FMSHRC 
6  (January  4,  1994).  the  Secretary  of 
LabcTr  and  the  Secretary  of  Health  and 


Human  Services  published  a  proposed 
joint  notice  in  the  Federal  Roister  on 
February  18, 1994  (59  FR  8357), 
piusuant  to  sections  101  and  202(f)(2)  of 
the  Mine  Act.  The  notice  proposed  to 
rescind  the  1971/1972  proposed  and 
final  findings  by  the  Secretaries  of  the 
Interior  and  Health,  Education  and 
Welfare,  and  find  that  a  single,  full-shift 
measurement  will  accurately  represent 
the  atmospheric  conditions  with  regard 
to  the  respirable  dust  concentration 
during  the  shift  on  which  it  was  taken. 

Concurrently,  MSHA  published  a 
separate  notice  in  the  Federal  Register 
announcing  its  intention  to  use  both 
single,  full-shift  respirable  dust 
measurements  and  the  average  of 
multiple,  full-shift  respirable  dust 
measurements  for  noncompliance 
determinations  (59  FR  8356).  That 
notice  was  published  to  inform  the 
mining  public  of  how  the  Agency 
intended  to  implement  its  new 
enforcement  procedure  utilizing  single, 
full-shift  samples,  and  to  solicit  puMlc 
comment  on  the  new  procedure. 

The  comment  period  on  the  proposed 
joint  finding  was  scheduled  to  close  on 
April  19,  1994,  but  was  extended  to  May 
20, 1994.  in.response  to  requests  from 
the  mining  community  (59  FR  16958). 
Subsequently,  public  comments  were 
received,  including  conunents  from  both 
labor  and  industry. 

On  July  6, 1994,  in  response  to 
requests  from  the  mining  community,  a 
public  bearing  was  held  on  both  notices 
in  Moigantown,  West  Virginia  (59  FR 
29348).  Also,  in  response  to  additional 
requests  from  the  mining  community,  a 
second  hearing  was  held  on  July  19. 
1994.  in  Sah  Lake  City.  Utah.  To  allow 
for  the  submission  of  post-hearing 
comments,  the  record  was  held  open 
until  August  5, 1994. 

The  hearings  on  the  proposed  joint 
notice  were  conducted  by  a  joint 
MSHA/NIOSH  panel.  Presenters  at  the 
Morgantown  hearing  included 
international  and  local  representatives 
of  the  United  Mine  Workers  of  America 
(UMWA),  several  mine  operators,  and  a 
panel  presentation  from  tiie  American 
Mining  Congress  (AMC)  and  the 
National  Coal  Association  (NCA). 
Presenters  at  the  Salt  Lake  City  hearing 
included  the  Utah  Mining  Association, 
several  mine  operators,  and  another 
joint  AMC/NCA  panel.  The  joint 
MSHA/NIOSH  panel  received  prepared 
remarks  from  the  presenters  and  asked 
questions  as  well.  The  joint  agency 
panel  also  responded  to  questions  from 
the  presenters. 

To  ensure  that  all  issues  raised  were 
fully  considered.  MSHA  and  NIOSH 
conducted  a  thorough  review  of  existing 
data,  engaged  in  an  extensive  literature 


search,  sought  an  independent  analysis 
of  the  scientific  validity  of  single,  full- 
shift  measurements,  and  conducted 
additional  testing.  These  efforts  resulted 
in  the  collection  of  a  significant  amount 
of  information,  which  was  made  a  part 
of  the  public  record  on  September  9, 
1994  (59  FR  50007).  To  allow  interested 
parties  the  opportimity  to  review  and 
comment  on  the  supplemental  material, 
the  Agencies  extended  the  comment 
period  from  September  30  to  November 
30, 1994. 

After  the  close  of  the  comment  period, 
the  Agencies  reviewed  all  of  the 
ccnnments,  data  and  other  information 
submitted  into  the  record.  Some  of  the 
commenters  raised  questions  regarding 
the  accuracy  of  single,  full-shift 
measurements  and  challenged  the 
Agencies'  estimate  of  measurement 
imprecision  inherent  in  sample 
collection  and  analysis.  While 
reviewing  these  issues,  the  Agencies 
conclud^  that  the  term  "accurately 
represent"  as  used  in  section  202(0 
needed  to  be  defined  because  of  the 
issues  which  commenters  raised.  In 
response,  the  Agencies  reopened  the 
record  on  March  12, 1996.  to  provide  a 
criterion  for  "accuracy",  to  supply  new 
data  and  statistical  analytical  analyses 
on  the  precision  of  coal  mine  respirable 
dust  measurements  obtained  using 
approved  sampling  equipment,  and  to 
allow  the  public  to  review  and  submit 
comments  on  the  supplemental 
information  (61  FR  10012).  In  addition, 
the  March  12  notice  identified  certain 
refinements  in  MSHA's  measiuement 
process  as  applied  to  inspector  samples. 
These  modifications.  currenUy  in  place, 
involve  the  measurement  of  both  pre- 
and  post-exposure  filter  weights  to  the 
nearest  microgram  on  a  scale  calibrated 
using  the  established  procediue  in 
MSHA's  laboratory,  and  discontinuing 
the  practice  of  truncating  the  recorded 
weights  used  in  calculating  the  dust 
concentration  (that  is.  MSHA  no  longer 
ignores  digits  representing  htmdredths 
and  thousandths  of  a  milligram). 

The  new  comment  period  was 
scheduled  to  close  on  April  11, 1996. 
but  was  extended  until  June  10, 1996,  in 
response  to  requests  frt>m  the  mining 
community.  Additionally,  on  April  11, 
1996,  the  Agencies  announced  their 
intention  to  conduct  a  second  public 
hearing  on  the  content  of  the  March  12 
notice  (61  FR  16123).  On  May  10. 1996. 
a  public  hearing  conducted  by  a  joint 
MSHA/NIOSH  panel  was  held  in 
Washington,  DC.  One  scheduled 
presenter,  representing  the  UMWA, 
appeared  at  this  hearing. 

Some  onnmenters  expressed  concern 
for  the  procedures  used  by  the  Agencies 
in  makhng  a  new  finding,  asserting  that 


MSHA  and  NIOSH  were  not  complying 
with  the  rulemaking  provisions  of  the 
Mine  Act.  These  commenters  contended 
that  the  recision  of  the  final  finding  and 
implementation  by  MSHA  of  single, 
full-shift  sampling  can  only  be 
effectuated  tlu'ough  notice  and  comment 
rulemaking.  These  commenters  argue 
that  because  MSHA  failed  to  appeal  the 
Keystone  case,  MSHA  was  bound  by  the 
Commission  decision  in  that  case  which 
mandated  notice  and  comment 
rulemaking  to  rescind  the  prior  finding 
and  authorize  use  of  single  samples  by 
the  Agency. 

MSHA  and  NIOSH  have  cohsidered 
these  comments,  but  believe  that  the 
process  they  have  chosen  to  follow  is 
consistent  with  the  requirement  of 
section  202(f)  of  the  Mine  Act,  which 
provides  that  a  finding  shall  be  made 
"in  accordance  with  the  provisions  of 
section  101"  of  the  Mine  Act.  Section 
101  contains  the  procedural 
requirements  for  promulgation  of 
mandatory  health  and  safety  standards, 
including  provision  for  notice  and 
conmient.  All  interested  parties  were 
given  ample  opportunity  for  notice  and 
comment  at  every  stage  of  consideration 
of  the  proposed  joint  finding.  The 
Agencies  are  not  developing, 
promulgating,  or  revising  a  mandatory 
health  standard  in  this  notice,  nor  is  the 
2.0  mg/m  3  respirable  dust  standard 
being  revised.  Moreover,  the  Agencies 
have  made  a  finding  that  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  to  which  each  miner 
in  the  active  workings  of  a  coal  mine  is 
exposed  during  a  shift  can  be  accurately 
measured  with  a  single,  full-shift 
sample.  This  is  a  scientific  finding 
contemplated  by  section  202(f)  of  the 
Mine  Act.  While  one  commenter 
asserted  that  the  Secretaries  were  not 
following  pro{>er  notice  and  comment 
procediues  in  section  101  [e.g.,  sections 
101(a)(1)  through  (9)1.  the  only  example 
given  by  the  commenter  is  the  fact  that 
the  notice  was  published  in  the 
"Notice"  section,  rather  than  the 
"Proposed  Rules"  or  "Rules  and 
Regulations"  section  of  the  Federal 
Ri^iater.  Because  this  is  not  a 
mandatory  safety  and  health  standard, 
there  is  no  need  for  the  Secretaries  to 
publish  the  finding  as  a  proposed  rule, 
or  to  address  feasibility,  for  example, 
which  would  be  required  imder  section 
101(a)(6)(A)  when  a  mandatory  safety  or 
health  standard  is  promulgated.  The 
Secretaries  have  properly  complied  with 
all  the  procedural  elements  of  section 
101  which  apply  to  this  notice. 

Some  commenters  referenced  section 
101(a)(9)  of  the  Mine  Act.  30  U.S.C. 
811(a)(9).  which  provides  that  no 
mandatory  standard  shall  reduce  the 


protection  afforded  miners  by  an 
existing  standard  under  the  Mine  Act     -- 
As  stated  previously,  this  scientific 
finding  does  not  constitute  rulemaking 
and  is  not  a  promulgation  of  a 
mandatory  health  standard.  Rather,  it  is 
a  "finding"  under  the  Mine  Act.  -- 

established  in  the  same  manner  as  the 
initial  finding,  in  1972.  the  efliect  of 
which  is  to  increase  health  protection 
for  miners  by  allowing  single,  full-shift 
measurements  to  be  used  to  determine 
average  concentrations  diuing  a  single 
work  shift  instead  of  continuing  to  rely 
solely  on  averaging  the  results  of  several 
days  of  sampling  or  sampling  across 
various  occupations  on  the  same  shift. 

In  MSHA's  notice  published  on 
February  18. 1994  (59  FR  8356),  the 
Agency  specifically  noted  that  any 
change  to  the  substantive  procedure  for 
mine  operator  respirable  dust  sampling 
governed  by  MSHA  regulations  would 
require  rulemaking  by  MSHA. 

Vn.  Iiraes  Regarding  Aocnracy  of  a 
Single,  Full-Shift  Meaaurenwnt 

Some  commenters  Questioned  the 
accuracy  of  single,  full-shift 
measurements,  and  challenged  the 
Secretaries'  assessment  of  measurement 
accuracy.  Some  commenters  questioned 
'  the  Secretaries'  interpretation  of  section 
202(b)  of  the  Mine  Act.  while  others 
agreed  with  the  interpretation.  The 
following  issues  were  generally  raised: 
the  meastirement  objective  as  defined  by 
the  Mine  Act;  the  definition  of  the  tenn 
"accurately  represent",  as  used  in 
section  202(f);  the  validity  of  the 
sampling  process;  measuremoit 
unceilainty  and  dust  concentration 
variability;  and  the  accuracy  of  a  single, 
full-shift  measurement. 

A.  Measurement  Objective 

Some  comments  reflected  a  general 
misunderstanding  of  what  the 
Secretaries  intend  to  m^psure  with  a 
single,  full-shift  measurement,  i.e.,  the 
measurement  objective.  For  example, 
some  commenters  asserted  that  th«  dust 
concentration  that  should  be  measured 
is  dust  concentration  averaged  over  a 
{>eriod  greater  than  a  single  shift.  Some 
commenters  noted  that  dust 
concentrations  can  vary  during  a  shift 
and  that  dust  concentration  is  not 
uniform  throughout  a  miner's  woiii  area. 
In  order  to  clarify  the  intent  of  the 
Secretaries,  the  explanation  that  follows 
describes  the  elements  of  the 
measurement  objective  and  how  the 
measurement  objective  relates  to  the 
requirements  of  section  202(f). 

TO  evaluate  the  accuracy  of  a  dust 
sampling  method  it  is  necessary  to 
specify  the  airtmme  dust  to  be 
measured,  the  time  period  to  which  the 
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measurement  applies,  and  the  area 
represented  by  the  measurement.  Once 
specified,  these  items  can  be  combined 
into  a  measurement  objective.  The 
measurement  objective  represents  the 
goal  of  the  sampling  and  analytical 
method  to  be  utilized. 

i.  The  Airborne  Dust  to  be  Measured 

Section  202(0  of  the  Mine  Act  states 
that  "average  concentration"  means 
"  *  *  *  a  determination  [i.e., 
measurement)  which  accurately 
represents  the  atmospheric  conditions 
with  regard  to  respirable  dust  to  which 
each  miner  in  the  active  workings  of  a 
mine  is  exposed."  Later  in  section 
202(f),  the  phrase  "atmospheric 
conditions"  is  used  to  refer  to  the 
concentration  of  respirable  dust. 
Therefore,  the  airborne  dust  to  be 
measured  is  respirable  dust.  Section 
202(e)  defines  respirable  dust  as  the 
dust  measured  by  an  approved  sampler 
unit. 

2.  Time  Period  to  Which  the 
Measurement  Applies 

Section  202(b)(2)  provides  that  each 
mine  operator  "*   *  'shall 
continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  *  *  *  is  exposed"  at 
or  below  the  applicable  standard.  In 
section  202(f)  "average  concentration" 
is  defmed  as  an  atmospheric  condition 
measured  "over  a  single  shift  only, 
unless  *   •  *  such  single  shift 
measurement  will  not,  after  applying 
valid  statistical  techniques,  accurately 
represent  such  atmospheric  conditions 
during  such  shift."  For  the  purpose  of 
this  notice,  the  Secretaries  have 
determined  that  "atmospheric 
conditions"  mean  the  fluctuating 
concentration  of  respirable  coal  mine 
dust  during  a  single  shift.  These  are  the 
atmospheric  conditions  to  which  a 
sampler  unit  is  exposed.  Therefore,  the 
present  finding  pertains  only  to  the 
accuracy  in  representing  the  average  of 
the  fluctuating  dust  concentration  over 
a  single  shift. 

3.  Area  Represented  by  the 
Measurement 

The  Mine  Act  gives  the  Secretary  of 
Liibor  the  discretion  to  determine  the 
area  to  be  represented  by  respirable  dust 
measurements  collected  over  a  single 
shift.  As  articulated  by  the  United  States 
Court  of  Appeals  for  the  10th  Qrcuit  in 
American  Mining  Congress  (AMC) 
versus  Marshall.  671  F.2d  1251  (1982), 
the  Secretary  of  Labor  may  place  the 
sampler  unit  in  any  area  or  location 
"*   •   "  reasonably  calculated  to  prevent 
excessive  exposure  to  respirable  dust." 


Because  the  Secretary  of  Labor  intends 
to  prevent  excessive  exposure  by 
limiting  dust  concentration  at  every 
location  in  the  active  workings,  the  area 
represented  by  any  respirable  dust 
measurement  must  be  the  sampling 
location. 

Some  commenters  identified  the  dust 
concentration  to  be  estimated  as  either 
the  mean  dust  concentration  over  some 
period  greater  than  an  individual  shift, 
the  mean  dust  concentration  over  some 
spatially  distributed  region  of  the  mine, 
or  a  "grand  mean"  consisting  of  some 
combination  of  the  above.  These 
comments  were  based  on  the  false 
premise  that  the  measurement  objective 
in  section  202(0  is  something  other  than 
the  average  atmospheric  conditions 
during  a  single  shift  at  the  sampling 
location.  It  is  true  that  these  mean 
quantities  described  by  some 
commenters  cannot  be  accurately 
estimated  using  a  single,  full-shift 
measurement,  but  the  Secretaries  make 
no  claim  of  doing  so,  nor  are  they 
required  to  make  such  considerations. 

Some  commenters  argued  that 
Congress  intended  that  the 
measurement  objective  be  a  long-term 
average.  Specifically,  some  commenters 
stated  that  because  coal  dust  exposure  is 
related  to  chronic  health  effects,  the 
exposure  limit  should  be  applied  to  dust 
concentrations  averaged  over  a  miner's 
lifietime.  These  commenters  identified 
the  measiuement  objective  as  being  the 
dust  conoentraticMi  averaged  over  a  long, 
but  unspecified,  term  and  argued  that  a 
single,  full-shift  measurement  cannot 
accurately  estimate  this  long-term 
average. 

If  the  objective  of  section  202(b)  were 
to  estimate  dust  concentration  averaged 
over  a  lifietime  of  exposure,  then  the 
Secretaries  would  agree  that  a  single, 
full-shift  sample,  or  even  multiple 
samples  collected  during  a  single 
inspection,  would  not  provide  the  basis 
for  an  accurate  measurement.  Section 
202(b)  of  the  Mine  Act,  however,  does 
not  mention  long-term  averaging,  rather 
it  explicitly  requires  that  the  average 
dust  concentration  be  continuously 
maintained  at  or  below  the  applicable 
standard  during  each  shift  (emphasis 
added).  Furthermore,  in  Consolidation 
Coal  Company  versus  Secretary  of  Labor 
8  FMSHRC  890.  (1986),  aff'd  824  F.2d 
1071.  (D.C.  Cir.  1987).  the  Commission 
found  that  each  episode  of  a  miner's 
overexposure  to  respirable  dust 
significantly  and  substantially 
contributes  to  the  health  hazard  of 
contracting  chronic  bronchitis  or  coal 
workers'  pneumoconiosis,  diseases  of  a 
fairly  serious  nature. 

Some  commenters  submitted 
evidence  that  dust  concentrations  can 


vary  significantly  near  the  mining  face, 
and  that  these  variations  may  extend 
into  areas  where  miners  are  located. 
That  is,  the  average  dust  concentration 
over  a  full  shift  is  not  identical  at  every 
point  within  a  miner's  work  area.  These 
commenters  submitted  several  bodies  of 
data  purporting  to  show  significant 
discrepancies  between  simultaneous 
dust  concentration  measurements 
collected  within  a  relatively  small 
distance  of  one  another.  Several 
commenters  maintained  that  the 
measurement  objective  is  to  accurately 
measure  the  average  concentration 
within  some  arbitrary  sphere  about  the 
head  of  the  miner,  and  that  multiple 
measurements  within  this  sphere  are 
necessary  to  obtain  an  accurate 
measurement.  The  Secretaries  recognize 
that  dust  concentrations  in  the  mine 
environment  can  vary  from  location  to 
location,  even  within  a  small  area  near 
a  miner.  As  mentioned  earlier,  the  Mine 
Act  does  not  specify  the  area  that  the 
measurement  is  supposed  to  represent, 
and  the  sampler  unit  may  therefore  be 
placed  in  any  location  reasonably 
calculated  to  prevent  excessive 
exposure  to  respirable  dust. 

Several  commenters  suggested  that 
the  measurement  objective  should  be  a 
miner's  "true  exposure"  or  what  the 
miner  actually  inhales.  The  Secretaries 
do  not  intend  to  use  a  single,  full-shift 
measurement  to  estimate  any  miner's 
"true  exposure,"  because  no  sampling 
device  can  exactly  duplicate  the  particle 
inhalation  and  deposition 
characteristics  of  a  miner  at  any  work 
rate  (these  characteristics  change  with 
work  rate),  let  alone  at  the  various  work 
rates  occuirring  over  the  course  of  a  shift. 
Section  202(a)  of  the  Mine  Act, 
however,  refiers  to  "the  amount  of 
respirable  dust  in  the  mine  atmosphere 
to  which  each  miner  in  the  active 
workings  of  such  mine  is  exposed" 
measured  "*  *  •  at  such  locations 
•  •  •"as  prescribed  by  the  Secretary  of 
Labor.  It  is  sufficient  for  the  purposes  of 
the  Mine  Act  that  the  sampler  unit 
accurately  represent  the  amount  of 
respirable  dust  at  such  locations  only. 

Accordingly,  the  Secretaries  define 
the  measurement  objective  to  be  the 
accurate  determination  of  the  average 
atmospheric  conditions,  or 
concentration  of  respirable  dust,  at  a 
sampling  location  over  a  single  shift. 

B.  Accuracy  Criterion 

A  "single  shift  measurement"  means 
the  calculated  dust  concentration 
resulting  from  a  valid  single,  full-shift 
sample  of  respirable  coal  mine  dust.  In 
reviewing  the  various  issues  raised  by 
commenters,  the  Agencies  found  that 
the  term  "accurately  represent,"  as  used 


in  section  202(0  in  connection  with  a 
single  shift  measurement,  was  not 
defined  in  the  Mine  Act.  Therefore,  in 
their  March  12. 1996  notice,  the 
Secretaries  proposed  to  apply  an 
accuracy  criterion  developed  and 
adopted  by  NIOSH  in  judging  whether 
a  single,  full-shift  measurement  will 
"accurately  represent"  the  full-shift 
atmospheric  dust  concentration.  This 
criterion  requires  that  measurements 
come  within  25  percent  of  the 
corresponding  true  dust  concentration 
at  least  95  percent  of  the  time  {ij. 

One  conunenter  opposed  the 
application  of  the  NIOSH  Accuracy 
Qriterion  since  it  ignores  environmental 
variability.  For  reasons  explained  above, 
the  Secretaries  have  restricted  the 
measurement  objective  to  an  individual 
shift  and  sampling  location.  Therefore, 
environmental  variability  beyond  what 
occius  at  the  sampling  location  on  a 
single  shift  is  not  relevant  to  assessing 
measurement  accuracy. 

For  over  20  years,  the  NIOSH 
Accuracy  Criterion  has  been  used  by 
NIOSH  and  others  in  the  occupational 
health  professions  to  validate  sampling 
and  analytical  methods.  This  accuracy 
criterion  was  devised  as  a  goal  for  the 
development  and  acceptance  of 
sampling  and  analytical  methods 
capable  of  generating  reliable  exposure 
data  for  contaminants  at  or  near  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  permissible 
exposure  limits. 

OSHA  has  frequently  employed  a 
version  of  the  NIOSH  Accuracy 
Criterion  when  issuing  new  or  revised 
single  substance  standards.  For 
example,  OSHA's  benzene  standard 
provides:  "Imjonitoring  shall  be 
accurate,  to  a  confidence  level  of  95 
percent,  to  within  plus  or  minus  25 
perc6nt  for  airborne  concentrations  of 
benzene"(29  CFR  1910.1028(e)(6)). 
Similar  wording  can  be  found  in  the 
OSHA  standards  for  vinyl  chloride  (29 
CFR  1917),  arsenic  (29  CFR  1918),  lead 
(29  CFR  1925),  l,2-dibromo-3- 
chloropropane  (29  CFR  1044). 
acrylonitrile  (29  CFR  1045).  ethylene 
oxide  (29  CFR  1047),  and  formaldehyde 
(29  CFR  1048).  Note  that  for  vinyl 
chloride  and  acrylonitrile,  the  accuracy 
criteria  for  the  method  is  ±35  percent  at 
95  percent  confidence  at  the  permissible 
exposure  limit. 

Some  commenters  contended  that  the 
NIOSH  Accuracy  Criterion  does  not 
conform  with  international  standards 
recently  adopted  by  the  European 
Committee  for  Standardization  (CEN) 
(2).  Contrary  to  these  assertions,  the 
NIOSH  Accuracy  Criterion  not  only 
conforms  to  the  CEN  criterion  but  is.  in 
fact,  more  stringent.  The  CEN  criterion 


requires  that  95  percent  of  the 
measurements  fall  within  ±30  percent  of 
the  true  concentration,  compared  to  ±25 
percent  under  the  NIOSH  criterion. 
Consequently,  any  sampling  and 
analytical  method  that  meets  the  NIOSH 
Acciuac^  Criterion  will  also  meet  the 
CEN  criterion. 

The  NIOSH  Accuracy  Criterion  is 
relevant  and  widely  recognized  and 
accepted  in  the  occupational  health 
professions.  Further,  commenters       ^ 
proposed  no  alternative  criteria  for 
acciuBcy.  Accordingly,  for  purposes  of 
section  202(0  of  the  Mine  Act,  the 
Secretaries  consider  a  single,  full-shift 
measurement  to  "accurately  represent" 
atmospheric  conditions  at  the  sampling 
location,  if  the  sampHng  and  analytical 
method  used  meets  the  NIOSH 
Accuracy  Criterion. 

Several  commenters  suggested  that 
method  accuracy  should  be  determined 
under  actual  mining  conditions  rather 
than  in  a  laboratory  or  in  a  controlled 
environment.  Although  the  NIOSH 
Accuracy  Criterion  does  not  require 
field  testing,  it  recognizes  that  field 
testing  "does  provide  further  test  of  the 
method."  However,  in  order  to  avoid 
confusing  real  differences  in  dust 
concentration  with  measurement  errors 
when  testing  is  done  in  the  field, 
"precautions  may  have  to  be  taken  to 
ensure  that  all  samplers  are  exposed  to 
the  same  concentrations"  [1].  Similarly, 
the  CEN  criterion  for  method  accuracy 
specifies  that  "testing  of  a  procedure 
shall  be  carried  out  under  laboratory 
conditions."  To  determine,  so  far  as 
possible,  the  accuracy  of  its  sampling 
and  analytical  method  imder  actual 
mining  conditions,  MSHA  conducted  22 
field  tests  in  an  underground  coal  mine. 
To  provide  a  valid  basis  for  assessing 
accuracy,  16  sampler  units  were 
exposed  to  the  same  dust  concentration 
during'each  field  test  using  a  specially 
designed  portable  chamber.  The  data 
from  these  field  experiments  were  used 
by  NIOSH  in  its  "dfirect  approach"  to 
determining  whether  or  not  MSHA's 
method  meets  the  long-established 
NIOSH  Accuracy  Criterion.  (See  section 
VILE.2.  of  this  notice). 

In  response  to  the  March  12, 1996 
notice,  a  commenter  claimed  that  the 
supplementary  information  and 
analyses  introduced  into  the  public 
record  by  that  notice  addressed  the 
precision  of  a  single,  full-shift 
measurement  rather  than  its  accuracy. 
According  to  this  commenter,  by 
focusing  on  precision,  important 
sources  of  systematic  error  had  been 
overlooked.  The  Secretaries  agree  with 
the  comment  ths)^  precision  is  not  the 
same  thing  as  accuracy.  The  accuracy  of 
a  measurement  depends  on  both 


precision  and  bias  [1,3].  Precision  refers 
to  consistency  or  repeatability  of  results, 
while  bias  refers  to  a  systematic  error 
that  is  present  in  every  measurement. 
Since  the  NIOSH  Accuracy  Criterion 
requires  that  measurements  consistently 
fall  withia  a  specified  percentage  of  the 
true  concentration,  the  criterion  covers 
both  precision  and  uncorrectable  bias. 

Since  the  amount  of  dust  present  on 
a  filter  capsule  used  by  an  MSHA 
inspector  is  measured  by  subtracting  the 
pre-exposure  weight  from  the  post- 
exposure weight  determined  in  the  same 
laboratory,  any  bias  in  the  weighing 
process  attributable  to  the  laboratory  is 
mathematically  canceled  out  by 
subtraction.  Furthermore,  as  will  be 
discussed  later,  a  control  (i.e., 
unexposed)  filter  capsule  will  be  pre- 
and  post-weighed  along  with  the 
exposed  filter  capsules.  The  weight  gain 
of  the  exposed  capsule  will  be  adjusted 
by  the  weight  gain  or  loss  of  the  control 
filter  capsule.  Therefore,  any  bias  that 
may  be  associated  vdth  day-to-day 
changes  in  laboratory  conditions  or 
introduced  during  storage  and  handling 
of  the  filter  capsules  is  also 
mathematically  canceled  out.  Moreover, 
the  concentration  of  respirable  dust  is 
effectively  defined  by  section  202(e)  of 
the  Mine  Act  and  the  implementing 
regulations  in  30  CFR  parts  70,  71,  and 
90  to  be  whatever  is  measured  with  an 
approved  sampler  unit  after 
multiplication  by  the  MRE-equivalent 
conversion  factor  prescribed  by  the 
Secretary  of  Labor.  Therefore,  the 
Secretaries  have  concluded  that  the 
improved  sampling  and  analytical 
method  is  statistically  unbiased.  This 
means  that  such  measurements  contain 
no  systematic  error.  It  should  also  be 
noted  that  since  any  systematic  error 
would  be  present  in  all  measurements, 
measurement  bias  cannot  be  reduced  by 
making  multiple  measurements.  Other 
comments  regarding  measurement  bias 
are  addressed  in  Appendix  A. 

For  unbiased  sampling  and  analytical 
methods,  a  standard  statistic — called  the 
coefficient  of  variation  (CV) — is  used  to 
determine  if  the  method  meets  the 
NIOSH  Accuracy  Criterion.  The  CV, 
which  is  expressed  as  either  a  fraction 
(e.g.,  0.05)  or  a  percentage  (e.g..  5 
percent),  quantifies  measurement 
accuracy  for  an  unbiased  method.  An 
unbiased  method  meets  the  NIOSH 
Accuracy  Criterion  if  the  "true"  CV  is 
no  more  than  0.128  (12.8  percent). 
However,  since  it  is  not  possible  to 
determine  the  true  CV  vdth  100-percent 
confidence,  the  NIOSH  Accuracy 
Criterion  contains  the  additional 
requirement  that  there  be  95-percent 
confidence  that  measurements  by  the 
method  will  come  within  25  percent  of 
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the  true  concentration  95  percent  of  the 
time.  Stated  in  mathematicaily 
equivalent  terms,  an  unbiased  method 
meets  the  NIOSH  Accuracy  Criterion  if 
there  is  95-percent  confidence  that  the 
true  CV  is  less  than  or  equal  to  0.128 
(12.8  percent). 

C.  Validity  of  the  Sampling  Process 

A  single,  full-shift  measurement  of 
respirable  coal  mine  dust  is  obtained 
with  an  approved  sampler  unit,  which 
is  either  worn  or  carried  by  the  miner 
directly  to  and  from  the  sampling 
location  and  is  o(>erated  portal  to  portal. 
The  unit  remains  operational  during  the 
entire  shift  or  for  eight  hours,  whichever 
time  is  less.  A  portable,  battery-powered 
pump  draws  dust-laden  mine  air  at  a 
flow  rate  of  2  liters  per  minute  (L/min) 
through  a  10-mm  nylon  cyclone,  a 
particle-size  selector  that  removes  non- 
respirable  particles  from  the  airstream. 
Non-respirable  particles  are  particles 
that  tend  to  be  removed  from  the 
airstream  by  the  nose  and  upper 
respiratory  airways.  These  particles  fall 
to  the  bottom  of  the  cyclone  body  called 
the  "grit  pot,"  while  smaller,  respirable 
particles  (of  the  size  that  would 
normally  enter  into  the  lungs)  pass 
through  the  cyclone,  directly  into  the 
inlet  of  the  filter  cassette.  This  airstream 
is  directed  through  the  pre-weighed 
filter  leaving  the  particles  deposited  on 
the  filter  surface.  The  collection  filter  is 
enclosed  in  an  aluminum  capsule  to 
prevent  leakage  of  sample  air  around  the 
filter  and  the  loss  of  any  dust  dislodged 
due  to  impact.  The  filter  capsule  is 
sealed  in  a  protective  plastic  enclosure, 
called  a  cassette,  to  prevent 
contamination.  After  completion  of 
sampling,  the  filter  cassette  is  sent  to 
MSHA's  Respirable  Dust  Processing 
Laboratory  in  Pittsburgh,  Pennsylvania, 
where  it  is  weighed  again  to  determine 
the  weight  gain  in  milligrams,  which  is 
the  amount  of  dust  collected  on  the 
filter.  The  concentration  of  respirable 
dust,  expressed  as  milligrams  per  cubic 
meter  (mg/m^ )  of  air,  is  determined  by 
dividing  the  weight  gain  by  the  volume 
of  mine  air  passing  through  the  filter 
and  then  multiplying  this  quantity  by  a 
conversion  factor  (discussed  below  in 
Appendix  A)  prescribed  by  the 
Secretary. 

Some  comments  generally  addressed 
the  quality  and  reliability  of  the 
equipment  used  for  sampling.  Specific 
concerns  were  expressed  about  the 
quality  of  filter  cassettes  and  the 
reliability,  due  to  their  age  and 
condition,  of  sampling  pumps  used  by 
MSHA  inspectors.  Other  commenters 
questioned  the  effect  of  sampling  and 
work  practices  un  the  validity  of  a 
sample. 


The  validity  of  the  sampling  process 
is  an  important  aspect  of  maintaining 
accurate  measurements.  Since  passage 
of  the  Coal  Act.  there  has  been  an 
ongoing  effort  by  MSHA  and  NIOSH  to 
improve  the  accuracy  and  reliability  of 
the  entire  sampling  process.  In  1980. 
MSHA  issued  new  regulations  revising 
sampling,  maintenance  and  calibration 
procedures  in  30  CFR  parts  70,  71,  and 
90.  These  regulatory  provisions  were 
designed  to  minimize  human  and 
mechanical  error  and  ensure  that 
samples  collected  with  approved 
sampler  units  in  the  prescribed  manner 
would  accurately  represent  the  full- 
shift,  average  atmospheric  dust 
concentration  at  the  location  of  the 
sampler  unit.  These  provisions  require: 
(1)  Certification  of  competence  of  all 
individuals  involved  in  the  sampling 
process  and  in  maintaining  the 
sampling  equipment:  (2)  calibration  of 
each  sampler  unit  at  least  every  200 
hours;  (3)  examination,  testing,  and 
maintenance  of  units  before  each 
sampling  shift  to  ensure  that  the  units 
are  in  proper  working  order;  and  (4) 
checking  of  sampler  units  during 
sampling  to  ensure  that  they  are 
operating  properly  and  at  the  proper 
flow  rate.  In  addition,  significant 
changes,  such  as  robotic  weighing  using 
electronic  balances  were  made  in  1984, 
1994,  and  1995  that  improved  the 
reliability  of  sample  weighings  at 
MSHA's  Respirable  Dust  Processing 
Laboratory.  These  changes  are  discussed 
below  in  section  C.3. 

All  of  these  efforts  improved  the 
accuracy  and  reliability  of  the  sampling 
process  since  the  time  of  the  1971/1972 
proposed  and  final  findings.  A 
discussion  follows  concerning  the  three 
elements  which  constitute  the  sampling 
process:  sampler  unit  performance, 
collection  procedures,  and  sample 
processing. 

1.  Sampler  Unit  Performance 

In  accordance  with  the  provisions  of 
section  202(e)  of  the  Mine  Act,  NIOSH 
administers  a  comprehensive 
certification  process  under  30  CFR  part 
74  to  approve  dust  sampler  units  for  use 
in  coal  mines.  To  be  approved  for  use, 
a  sampler  unit  must  meet  stringent 
technical  and  performance  requirements 
governing  the  quantity  of  respirable  dust 
collected  and  flow  rate  consistency  over 
an  8-hour  period  when  operated  at  the 
prescribed  flow  rate.  NIOSH  also 
conducts  annual  performance  audits  of 
approved  sampler  units  purchased  on 
the  of>en  market  to  determine  if  the 
units  are  being  manufai^tured  in 
accordance  with  the  specifications  upon 
which  the  approval  was  issued. 


The  system  of  technical  and  quality 
assurance  checks  currently  in  place  is 
designed  to  prevent  a  defective  sampler 
unit  from  being  manufactured  and  made 
commercially  available  to  the  mining 
industry  or  to  MSHA.  In  the  event  these 
checks  identify  a  potential  problem  with 
the  manufacturing  process,  the  system 
requires  immediate  action  to  identify 
and  correct  the  problem. 

In  1992,  NIOSH  approved  the  use  of 
new  tamper-resistant  filter  cassettes 
with  features  that  enhanced  the  integrity 
of  the  sample  collected.  A  backflush 
valve  was  incorporated  into  the  outlet  of 
the.  cassette,  preventing  reverse  airflow 
through  the  filter  cassette,  and  an 
internal  flow  diverter  was  added  to  the 
filter  capsule,  reducing  the  possibility  of 
dust  dislodged  from  the  filter  surface 
falling  out  of  the  capsule  inlet. 

Several  commenters  questioned  the 
quaUty  of  the  filter  cassettes  used  in  the 
sampling  program,  expressing  concern 
about  whether  the  cassettes  always  meet 
MSHA  specifications.  These  concerns 
primarily  involve  filter-to-foil  distance 
and  floppiness  of  the  filters,  which  are 
manufactiuing  characteristics  not 
related  to  part  74  performance 
requirements.  The  Secretaries  believe 
that  such  characteristics  have  no  effect 
on  the  accuracy  of  a  single,  full-shift 
measurement  because,  unlike  the  part 
74  requirements,  they  would  not  affect 
the  amount  of  dust  deposition. 

Commenters  also  questioned  the 
condition  of  sampling  pumps  used  by 
MSHA  inspectors,  stating  that  many  of 
the  pumps  are  10  to  20  years  old  and  are 
not  maintained  as  well  as  they  could  be. 
They  claimed  that  the  age  and  condition 
of  these  pumps  call  into  question  not 
only  whether  the  sampling  equipment 
could  meet  part  74  requirements  if 
tested,  but  also  the  accuracy  of  the 
measurement. 

This  concern  is  unwarranted.  In  1995, 
MSHA  replaced  all  pumps  in  use  by 
inspectors  with  new  constant-fiow 
pumps  that  incorporate  the  latest 
technology  in  pump  design.  These 
pumps  provide  more  consistent  flow 
throughout  the  sampling  period.  In 
addition  to  using  new  pumps,  MSHA 
inspectors  are  required  to  make  a 
minimum  of  two  flow  rate  checks  to 
ensure  that  the  sampler  unit  is  operating 
properly.  The  sample  is  voided  if  the 
proper  flow  rate  was  not  being 
maintained  during  the  final  check  at  the 
conclusion  of  the  sampling  shift.  Units 
found  not  meeting  the  requirements  of 
part  74  are  immediately  repaired, 
adjusted,  or  removed  from  service. 
Nevertheless,  MSHA  recognizes  that  as 
these  pumps  age,  deterioration  of  the 
performance  of  older  pumps  could 
become  a  concern.  However,  there  is  no 


evidence  that  the  age  of  the  equipment 
affects  its  operational  performance  if  the 
equipment  is  maintained  as  prescribed 
by  30  CFR  parts  70,  71,  and  90. 

Some  commenters  suggested  that  the 
accuracy  of  a  dust  sample  may  be 
compromised  when  a  miner  is  operating 
equipment,  due  to  vibration  from  the 
machinery.  The  potential  eflect  of 
vibration  on  the  accuracy  of  a  respirable 
dust  measurement  was  recognized  by 
NIOSH  in  1981.  An  investigation, 
supported  by  NIOSH,  was  conducted  by 
the  Los  Alamos  National  Laboratory 
which  found  that  vibration  has  an 
insignificant  effect  on  sampler 
performance  (4). 

2.  Sample  Collection  Procedures 

MSHA  regulations  at  30  CFR  partfr  70, 
71,  and  90  prescribe  the  manner  in 
which  mine  operators  are  to  take 
respirable  dust  samples.  The  collection 
procediures  are  designed  to  ensure  that 
the  samples  acciuately  represent  the 
amount  of  respirable  dust  in  the  mine 
atmosphere  to  which  miners  are 
exposed  on  the  shift  sampled.  Samples 
taken  in  accordance  with  these 
procedures  are  considered  to  be  valid. 

Several  commenters  questioned  the 
effects  of  sampling  and  work  practices 
on  the  validity  of  a  sample.  Instances 
were  cited  where  the  sampling  unit  was 
accidentally  dropped,  with  the  potential 
for  the  sample  to  become  contaminated. 
Commenters  also  pointed  out  that  work 
activities  requiring  crawling,  duck 
walking,  bending,  or  kneeling  could 
cause  the  sampling  hose  to  snag.  Such 
activities  could  also  cause  the  sampling 
head  assembly  to  be  impacted  or  torn  ofl' 
a  person's  garment,  possibly 
contaminating  the  sample.  These 
commenters  stated  that  sampler  units 
are  sometimes  treated  harshly  while 
being  worn  by  miners,  mishandled 
when  being  transferred  from  one  miner 
to  another,  or  handled  casually  at  the 
end  of  a  work  shift. 

These  commenters  maintained  that  it 
is  impossible  for  MSHA  inspectors  or 
mine  operators  to  continuously  observe 
collection  of  a  sample  in  order  to  ensure 
its  validity,  and  that,  for  this  reason,  the 
reliability  and  accuracy  of  the  sampling 
equipment,  when  used  under  actual 
mining  conditions,  is  not  the  same  as 
when  tested  and  certified  in  a 
laboratory.  Averaging  multiple  samples 
would,  according  to  these  commenters, 
provide  some  "leeway"  in  the  system, 
by  reducing  the  impact  of  an  aberrant 
sample. 

VVhile  MSHA  and  NIOSH  agree  that  it 
is  not  possible  to  continuously  observe 
the  collection  of  each  sample,  MSHA 
inspectors  are  normally  in  the  general 
vicinity  of  the  sampling  location,  and 


therefore  have  knowledge  of  the  specific 
conditions  under  which  samples  are 
taken.  In  addition,  MSHA  inspectors  are 
instructed  to  ask  miners  wearing  the 
sampler  units  whether  anything  that 
could  affect  the  validity  of  the  sample 
had  occurred  dtiring  the  shift. 

Other  conmienters  expressed  concern 
that,  if  special  dust  control  measures  are 
in  effect  during  sampling,  a  single,  full- 
shift  measiu^ment  may  rail  to  represent 
atmospheric  conditions  diuing  shifts 
when  samples  are  not  collected.  The 
Secretaries  believe  that  this  concern  is 
beyond  the  scope  of  this  notice,  which, 
as  described  in  the  discussion  of 
measurement  objective,  deals  solely 
with  the  accuracy  of  a  measiirement  in 
representing  atmospheric  conditions  on 
the  shift  being  sampled.  One  commenter 
recommended  that  MSHA,  NIOSH,  or 
the  Bureau  of  Mines  (now  a  part  of 
NIOSH)  should  evaluate  the  need  for 
standardizing  the  MSHA  respirable  dust 
sampling  procedures.  In  fact,  the 
procedures  for  respirable  dust  sampling 
are  already  standardized  under  the 
revised  1980  MSHA  regulations  codified 
at  30  CFR  parts  70.  71  and  90. 

MSHA  inspectors  will  also  begin 
using  control  filter  capsules  to  eliminate 
any  bias  that  may  be  associated  with 
day-to-day  changes  in  laboratory 
conditions  or  introduced  during  storage 
and  handling  of  the  filter  capsules.  A 
control  fiher  capsule  is  an  unexposed 
filter  capsule  that  was  pre-weighed  on 
the  same  day  as  the  filter  capsules  used 
during  a  sampling  inspection.  These 
control  filter  capsules  will  be  carried  by 
the  inspector,  but  will  remain  plugged 
and  not  be  exposed  to  the  mine 
enviroiunent. 

3.  Sample  Processing 

Sample  processing  consists  of 
weighing  the  filter  capsules,  recording 
the  weight  gains,  and  examining  certain 
samples  in  order  to  verify  their  validity. 
Sample  processing  also  includes 
electronic  transmission  of  the  results  to 
MSHA's  computer  center  where  dust 
concentrations  are  computed.  The 
results  are  then  distributed  to  MSHA 
enforcement  personnel  and  to  mine 
operators. 

(a)  Weighing  and  recording 
procedures.  One  commenter  cited  a 
personal  experience  in  which  anomalies 
were  noted  in  the  pre-exposed  weights 
recorded  by  the  dust  cassette 
manufacturer.  The  commenter  was 
concerned  that  such  anomalies 
indicated  poor  quality  control  in  the 
manufacturer's  weighing  process, 
implying  that  this  would  cause  a 
significant  number  of  single,  full-shift 
measurements  to  be  inaccurate. 


The  procedures  and  analytical 
equipment  used  by  MSHA  to  process 
respirable  coal  mine  dust  samples  have 
improved  since  1970.  From  1970  to 
1984,  samples  were  manually  weighed 
using  semimicro  balances.  In  1984,  the 
process  was  automated  with  a  state-of- 
the-art  robotic  system  and  electronic 
balances,  which  increased  the  precision 
of  sample  weight  determinations. 
Weighing  precision  was  further 
improved  in  1994,  when  both  the 
robotic  system  and  balance  were 
upnaded. 

'Ilie  hill  benefit  of  the  1994 
improvements  of  the  weighing  system 
for  inspector  samples  was,  however,  not 
fully  attained  until  mid-1995,  when 
MSHA  implemented  two  modifications 
to  its  procedures  for  processing 
inspector  samples.  One  modification 
involved  measuring  both  the  pre-  and 
I>ost-exposed  weights  to  the  nearest 
microgram  (0.001  mg)  on  a  balance 
calibrated  using  the  established 
procediue  within  MSHA's  laboratory. 
Prior  to  mid-1995,  filter  capsules  had 
been  weighed  in  the  manufiacturer's 
laboratory  before  sampling,  and  then  in 
MSHA's  laboratory  after  sampling. 
MSHA  is  now  pre-weighing  all  such 
filter  capsules  in  its  own  laboratory, 
which  will  significantly  reduce  the 
potential  for  anomalous  pre-exposed 
weights  of  filter  capsules  used  by 
inspectors.  To  maintain  the  integrity  of 
these  pre-exposed  weights,  eight  percent 
of  all  capsules  are  systematically 
weighed  a  second  time.  If  a  significant 
deviation  is  found,  the  balance  is 
recalibrated  and  all  filter  capsules  with 
questionable  weights  are  reweighed. 

The  other  modification  was  to 
discontinue  the  practice  of  truncating 
the  recorded  weights  used  in  calculating 
dust  concentration.  This  means  that 
MSHA  no  longer  ignores  digits 
representing  hundredths  and 
thousandths  of  a  milligram  when 
processing  inspector  samples.  These 
modifications  improved  the  overall 
accuracy  of  the  measurement  process. 

To  eliminate  the  potential  for  any  bias 
that  may  be  associated  with  day-to-day 
changes  in  laboratory  conditions  or 
introduced  during  storage  and  handling 
of  the  filter  capsules,  MSHA  will  use 
control  filter  capsules  in  its  enforcement 
program.  Any  change  in  weight  of  the 
control  filter  capsule  will  be  subtracted 
from  the  change  in  weight  of  the 
exposed  filter  capsule. 

fb)  Sample  validity  checks.  All 
respirable  dust  samples  collected  and 
submitted  as  required  by  30  CFR  parts 
70,  71,  and  90  are  considered  valid 
unless  a  questionable  appearance  of  the 
filter  capsule  or  other  special 
circumstances  are  noted  that  would 
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cause  MSHA  to  examine  the  sample 
further.  Several  commenters  expressed 
concern  about  the  potential 
contamination  of  samples  with 
"oversize  particles."  Such 
contamination,  according  to  one 
commenter,  can  result  in  aberrational 
weight  gains.  These  commenters  noted 
that  current  procedures  do  not 
systematically  ensure  that  samples 
collected  by  MSHA  contain  no  oversize 
particles.  It  was  recommended  that 
MSHA  analyze,  for  the  presence  of 
oversize  particles,  any  dust  sample  that 
exceeds  the  applicable  dust  standard. 
Also  suggested  for  such  an  analysis  was 
any  sample  with  a  weight  gain 
significantly  different  ^m  other 
samples  taken  in  the  same  area. 

Standard  laboratory  procedures, 
involving  visual,  and  microscopic 
examination  as  necessary,  are  used  to 
verify  the  validity  of  samples.  Samples 
weighing  1.4  milligrams  (mg)  or  more 
are  examined  visually  and 
microscopically,  as  necessary,  for 
abnormalities  such  as  the  presence  of 
large  dust  particles  (which  can  occur 
from  agglomeration  of  smaller  particles), 
abnormal  discoloration,  abnormal  dust 
deposition  pattern  on  the  filter,  or  any 
apparent  contamination  by  materials 
other  than  respirable  coal  mine  dust. 
Also  examined  are  samples  weighing 
0.1  mg  or  less  for  insufficient  dust 
particle  count.  Similar  checks  are  also 
performed  is  direct  response  to  specific 
inspector  or  operator  concerns  noted  on 
the  dust  data  card  to  which  each  sample 
is  attached. 

The  commenters'  concerns  about  the 
contamination  of  samples  with  oversize 
particles  are  based  on  the  assumption 
that  all  oversize  particles,  deHned  as 
dust  particles  greater  than  10 
micrometers  in  size,  are  not  respirable 
and  therefore  should  be  totally  excluded 
from  any  sample  taken  with  an 
approved  sampler  unit.  In  fact,  it  has 
long  been  known  that  particles  greater 
then  10  micrometers  in  size  can  be 
inhaled,  and  that  some  of  these  particles 
can  reach  the  alveoli  of  the  lungs  [5|. 
According  to  the  British  National  Coal 
Board,  "particles  as  large  as  20  microns 
(i.e.  micrometers)  mean  diameter  may 
be  deposited,  although  most  "lung  dust" 
lies  in  the  range  below  10  microns 
diameter"  |6|.  Furthermore,  it  is  known 
that,  due  to  the  irregular  shapes  of  dust 
particles,  the  respirable  dust  collected 
by  the  MRE  instrument  (the  dust 
sampler  used  by  the  British  Medical 
Research  Establishment  in  the 
epidemiological  studies  on  which  the 
U.S.  coal  dust  standard  was  based)  may 
include  some  dust  particles  as  large  as 
20  micrometers  (6).  Moreover,  MSHA 
studies  have  shown  that  nearly  all 


samples  taken  with  approved  sampler 
units,  even  when  operated  in  the 
prescribed  manner,  contain  some 
oversize  particles  (7).  Since  section 
202(e)  of  the  Mine  Act  defines 
concentration  of  respirable  dust  to  be     ^ 
that  measured  by  an  approved  sampler 
unit,  and  because  the  approved  sampler 
unit  will  collect  some  oversize  particles, 
the  Secretaries  do  not  consider  a  sample 
to  be  "contaminated"  because  it 
contains  some  oversize  particles. 

The  Secretaries  recognize  that  there 
are  occasions  when  oversize  particles 
can  properly  be  considered  a 
contaminant.  For  example,  afi  excessive 
number  of  such  particles  could  be 
introduced  into  the  filter  capsule  if  the 
sampling  head  assembly  is  accidentally 
or  deliberately  turned  upside  down  or 
"dumped"  (possibly  causing  some  of 
the  contents  of  the  cyclone  grit  pot  to  be 
drawn  into  the  filter  capsule),  if  the 
pump  malfunctions,  or  if  the  entire 
sampler  unit  is  dropped.  When  MSHA 
has  reason  to  believe  that  such 
contamination  has  occurred,  the  suspect 
sample  is  examined  to  verify  its 
validity. 

Contrary  to  the  assertions  of  some 
commenters,  checking  for  oversize 
particles  is  not  standard  industrial 
hygiene  practice.  Nevertheless,  MSHA 
checks  any  dust  sample  suspected  of 
containing  an  excessive  number  of 
oversize  particles.  MSHA's  laboratory 
procedures  require  any  sample 
exhibiting  an  excessive  weight  gain 
(over  6  mg)  or  showing  evidence  of 
being  "dumped"  to  be  examined  for  the 
presence  of  an  excessive  number  of 
oversize  particles.  Samples  identified  by 
an  inspector  or  mine  operator  as 
possibly  contaminated  are  also 
examined.  If  this  examination  indicates 
that  the  sample  contains  an  excessive 
number  of  oversize  particles  according 
to  MSHA's  established  criteria,  then  that 
sample  is  considered  to  be  invalid,  and 
is  voided  and  not  used.  In  fiscal  year 
1996,  only  83  samples  or  0.4  percent  of 
the  20,331  inspector  samples  processed 
were  found  to  contain  an  excessive 
number  of  oversize  particles  and  thus 
were  not  used. 

While  rough  handling  of  the  sampler 
unit  or  an  accidental  mishap  could 
conceivably  cause  a  sample  weighing 
less  than  6  mg  to  become  contaminated, 
as  claimed  by  some  commenters,  studies 
show  that  short-term  accidental 
inclinations  of  the  cyclone  will  not 
affect  respirable  mass  measurements 
made  with  currently  approved  sampler 
units  |8|.  Sampler  units  currently  used 
are  built  to  withstand  the  rigors  of  the 
mine  environment,  and  are  therefore 
less  susceptible  to  contamination  than 
suggested  by  some  commenters.  In  any 


event,  the  Secretaries  believe  that  the 
validity  checks  currently  in  place,  as 
discussed  above,  will  detect  such 
samples. 

D.  Measurement  Uncertainty  and  Dust 
Concentration  Variability 

Overall  variability  in  measurements 
collected  on  different  shifts  and 
sampling  locations  results  from  the 
combination  of  errors  associated  with 
the  measurement  of  a  particular  dust 
concentration  and  variability  in  dust 
concentration.  Variability  in  dust 
concentration  refers  to  the  differing 
atmospheric  conditions  experienced  on 
different  shifts  or  at  di^erent  sampling 
locations.  Measurement  uncertainty,  on 
the  other  hand,  refers  to  the  differing 
measurement  results  that  could  arise,  at 
a  given  sampling  location  on  a  given 
shift,  because  of  potential  sampling  and 
analytical  errors. 

Numerous  commenters  identified 
sources  of  measurement  uncertainty  and 
dust  concentration  variability  that  they 
believed  should  be  considered  when 
determining  whether  or  not  a 
measurement  accurately  represents  such 
atmospheric  conditions.  Because  the 
measurement  objective  is  to  accurately 
represent  the  average  dust  concentration 
at  the  sampling  location  over  a  single 
shift,  it  does  not  take  into  consideration 
dust  concentration  variability  between 
shifts  or  locations.  Sources  of  dust 
concentration  variability  will  not  be 
considered  by  the  Secretaries  in 
determining  whether  a  measurement  is 
accurate.  Consequently,  the  Secretaries 
have  concluded  that  the  only  sources  of 
variability  relevant  to  establishing 
accuracy  of  a  single,  full-shift 
measurement  for  purposes  of  section 
202(f)  of  the  Mine  Act  are  those  related 
to  sampling  and  analytical  error. 

1.  Sources  of  Measurement  Uncertainty 

Filter  capsules  are  weighed  prior  to 
sampling.  After  a  single,  full-shift 
sample  is  collected,  the  filter  capsule  is 
weighed  a  second  time,  and  the  weight 
gain  (g)  is  obtained  by  subtracting  the 
pre-exposure  weight  from  the  post- 
exposure weight,  which  will  then  be 
adjusted  for  the  weight  gain  or  loss 
observed  in  the  control  filter  capsule.  A 
measurement  (x)  of  the  atmospheric 
condition  sampled  is  then  calculated  by 
Equation  1: 


X  = 


1.38  g 


(1) 


where:  x  is  the  single,  full-shift  dust 
concentration  measurement  (mg/ 
m3); 
1.38  is  a  constant  MRE-equivalent 

conversion  factor; 


g  is  the  observed  weight  gain  (mg) 
after  adjustment  for  the  control  filter 
capsule; 

v  is  the  estimated  total  volume  of  air 
pumped  through  the  filter  during  a 
typic^  full  shift. 

The  Secretaries  recognize  that  random 
variability,  inherent  in  any 
measurement  process,  may  cause  x  to 
deviate  either  above  or  below  the  true 
dust  concentration.  The  difference 
between  x  and  the  true  dust 
concentration  is  the  measxu«ment  error, 
which  may  be  either  positive  or 
negative.  Measurement  imcertainty 
arises  from  a  combination  of  potential 
errors  in  the  process  of  collecting  a 
sample  and  potential  errore  in  the 
process  of  analyzing  the  sample.  These 
potential  errors  introduce  a  degree  of 
uncertainty  when  x  is  used  to  represent 
the  true  dust  concentration. 

The  statistical  measure  used  by  the 
Secretaries  to  quantify  uncertainty  in  a 
single,  full-shift  measurement  is  the 
total  sampling  and  analytical  coefficient 
of  variation,  or  CV,oui<  CVuui  quantifies 
the  magnitude  of  probable  sampling  and 
analytical  errors  and  is  expressed  as 


either  a  fraction  (e.g..  0.05)  or  as  a 
percentage  (e.g..  5  percent)  of  the  true 
concentration.  For  example,  if  a  single, 
full-shift  measurement  (x)  is  collected  in 
a  mine  atmosphere  with  true  dust 
concentration  equal  to  1.5  mg/m  3,  and 
the  standard  deviation  of  potential 
sampling  and  analytical  errors 
associated  with  x  is  equal  to  0.075  mg/ 
m  3,  the  uncertainty  associated  with  x 
would  be  expressed  by  the  ratio  of  the 
standard  deviation  to  the  true  dust 
concentration:  CVmai  -  0.075/1.5  -  5 
percent. 

Based  on  a  review  of  the  scientific 
literature,  the  Secretaries  in  their  March 
12, 1996  notice,  identified  three  sources 
of  uncertainty  in  a  single,  full-shift 
measiirement.  which  together  make  up 

CV.OUJ: 

(1)  CVweifM — variability  attributable  to 
weighing  errore  or  handling  associated 
with  exposed  and  control  filter 
capsules.  This  covers  any  variability  in 
the  process  of  weighing  the  exposed  or 
control  filter  capsules  prior  to  sampling 
(pre-weighing),  assembling  the  exposed 
and  control  filter  cassettes,  transporting 
the  filter  cassettes  to  and  from  the  mine. 


^-^«ottl  -  V^^weighi  "'■^^pump  "•"^^sjunpte 


These  three  components  are  discussed 
in  greater  detail,  along  with  responses  to 
specific  comments,  in  Appendix  B. 

2.  Sources  of  Dust  Concentration 
Variability 

Nimierous  commenters  also  raised 
issues  related  to  sources  of  dust 
concentration  variability.  Some  of  these 
commentera  maintain  that  the 
Secretaries  should  include  in  CV„ui 
additional  components  representing  the 
effects  of  shift-to-shift  variability  and 
variability  related  to  location  (spatial 
variability).  These  comments  reflect  a 
misimderstanding  of  the  measurement 
objective  as  intended  by  the  Mine  Act 
(see  section  VII.A.  of  this  notice). 

Exposure  variability  due  to  job, 
location,  shift,  production  level, 
efiiactiveness  of  engineering  controls, 
and  work  practices  will  be  different 
from  mine  to  mine,  and  is  under  the 
control  of  the  mine  operator.  The 
sampler  unit  is  not  intended  to  account 
for  these  factors. 

(a)  Spatial  variability.  Several 
commenters  stated  that  CVmai  should 
account  for  spatial  variability,  or  the 


'The  rotanwtar  consists  of  a  weight  or  "float" 
which  is  free  to  move  up  and  down  within  a 
vertical  tapered  tube  which  is  larger  at  the  top  than 
the  bottom.  Air  being  drawn  through  the  filter 
cassette  passes  through  the  rotameter,  suspending 


the  "float"  within  the  tube.  The  pump  is 
"calibrated"  by  drawing  air  through  a  calibration 
device  (usually  what  is  known  as  a  bubble  meter)at 
the  desired  flow  rate  and  marking  the  position  of 
the  float  on  the  tube.  The  processes  of  marking  the 


and  weighing  the  exposed  and  control 
filter  capsules  after  sampling  (post- 
weighing). 

(2)  CVpump — variability  in  the  total 
volume  of  air  pumped  through  the  filter 
capsule.  This  covers  variability 
associated  with  calibration  of  the  pump 
rotameter,^  variability  in  adjiistment  of 
the  flow  rate  at  the  beginning  of  the 
shift,  and  variation  in  the  flow  rate 
during  sampling.  It  should  be  noted  that 
variation  in  flow  rate  during  sampling 
was  identified  as  a  separate  component 
of  variability  in  MSHA's  February  18, 
1994,  notice.  Here,  it  is  included  within 

'-•Vpump. 

(3)  CVuinpier — variability  in  the 
fraction  of  dust  trapped  on  the  filter. 
This  is  attributable  to  physical 
differences  among  cyclones.  This 
component  was  introduced  in  the 
material  submitted  into  the  record  in 
September  1994. 

These  three  components  of 
measurement  uncertainty  can  be 
combined  to  form  an  indirect  estimate 
of  CVioui  by  means  of  the  standard 
propagation  of  errors  formula: 


(2) 


differences  in  concentration  related  to 
location.  The  Secretaries  agree  that  dust 
concentrations  vary  between  locations 
in  a  coal  mine,  even  within  a  relatively 
small  area.  However,  real  variations  in 
concentration  between  locations,  while 
sometimes  substantial,  do  not  contribute 
to  measurement  error.  As  stated  earlier, 
the  measurement  objective  is  to 
accurately  measure  average  atmospheric 
conditions,  or  concentration  of 
respirable  dust,  at  a  sampling  location 
over  a  single  shift. 

(b)  Shift'to-shift  variability.  Several 
commenters  stated  that  CV^taj  should 
take  into  accoimt  the  differences  or 
variations  in  dust  concentration  that 
occur  shift  to  shift.  Although  the 
Secretaries  agree  that  dust 
concentrations  vary  frt>m  shift  to  shift, 
the  measurement  objective  is  to  measure 
average  atmospheric  conditions  on  the 
specific  shift  sampled.  This  result  is 
consistent  with  the  Mine  Act,  whfch 
requires  that  concentrations  of 
respirable  mine  dust  be  maintained  at  or 
below  the  applicable  standard  during 
each  shift. 


3.  Other  Factors  Considered 

(a)  Proportion  of  oversize  particles. 
Several  commentws  expressed  concern 
that  respirable  dust  cyclones  are 
handled  in  a  rough  manner  in  normal 
use  and  occasionally  turned  upside 
down.  According  to  one  commenter, 
this  type  of  handling  would  cause  more 
large  particles  to  be  deposited  on  the 
filter  in  the  mine  environment  than      .^ 
when  used  in  the  laboratory.  This 
commenter  knew  of  no  data  that  could 
be  used  to  evaluate  the  error  associated 
with  such  occiurences  and 
recommended  that  a  study  be 
commissioned  to  measure  the 
proportion  of  non-respirable  particles 
on  the  filters  after  they  are  weighed  to 
MSHA  standards. 

After  considering  this 
recommendation,  the  Secretaries  have 
concluded  that  the  available  evidence 
shows  that  short-term  inclinations  of  the 
cyclone,  as  might  frequently  occur 
during  sampling,  will  not  affect 
respirable  dust  measiu^ments  made 
with  approved  sampler  units  |8l.  The 
weight  of  the  sampler  head  assembly 
makes  it  extremely  unlikely  that  a 


position  on  the  tube  (laboratory  calibration)  and 
adjusting  the  pump  speed  in  the  field  so  that  the 
float  is  positioned  at  the  mark  are  both  subject  to 
error. 
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sampler  unit  could  be  turned  upside 
down  in  normal  use.  Furthermore,  with 
a  field  study  of  the  type  recommended, 
variability  in  the  field  measurements 
due  to  normal  handling  would  be 
confounded  with  variability  due  to  real 
differences  in  atmospheric  conditions. 
Therefore,  the  Secretaries  believe  that 
such  a  study  would  not  be  useful  in 
establishing  variability  in  measurements 
due  to  differences  in  handling  of  the 
sampler  unit. 

(b)  Anomalous  events.  Several 
commenters  asserted  that  unpredictable, 
infrequent  events,  such  as  a  "face 
blowout"  on  a  longwall  (a  violent 
expulsion  of  coal  together  with  large 
quantities  of  coal  dust  and/or  methane 
gas)  or  high  winds  at  a  surface  mine,  can 
cause  rapid  loading  of  a  Hlter  capsule 
and  thereby  distort  a  measurement  to 
show  an  excessive  dust  concentration 
based  on  a  single,  full-shift  sample 
when,  they  argue,  the  dust  standard  had 
not  been  exceeded.  In  fact,  if  such  an 
occurrence  were  to  cause  a 
measurement  above  the  applicable 
standard,  the  dust  standard  would  in 
fact  be  violated.  No  evidence  was 
presented  to  demonstrate  that  short- 
term  high  exposures  can  overload  a  dust 
sampling  filter  or  cause  the  sampling 
device  to  malfunction.  Nor  was 
evidence  presented  to  demonstrate  that 
miners  are  not  also  exposed  to  the  same 
high  dust  concentrations  as  the  sampler 
unit  when  such  events  occur.  The 
Secretaries  conclude  that  such  events 
are  results  of  the  dynamic  and  ever- 
changing  mine  environment — an 
environment  to  which  the  miner  is 
exposed.  The  sampler  unit  is  designed 
to  measure  the  atmospheric  condition  at 
a  specific  sampling  location  over  a  full 
shift.  If  such  events  occur,  the  sampler 
unit  will  accurately  record  the 
atmospheric  condition  to  which  it  is 
exposed. 

(c)  Conversion  factor  used  in  the  dust 
concentration  calculation.  Several 
commenters  questioned  the  1.38  MRE- 
conversion  factor  used  in  Equation  1. 
This  factor  is  used  to  convert  a 
measurement  obtained  with  the  type  of 
dust  sampler  unit  currently  approved 
for  use  in  coal  mines  to  an  equivalent 
concentration  as  measured  with  an  MRE 
gravimetric  dust  sampler.  The  term 
"MRE  instrument"  is  defined  in  30  CFR 
§  70.2(1).  The  conversion  factor  is 
necessary  because  the  coal  mine  dust 
standard  was  derived  from  British  data 
collected  with  an  MRE  instrument, 
which  collects  a  larger  fraction  of  coal 
mine  dust  than  does  the  approved  dust 
sampling  unit  |9].  The  1.38  constant  has 
been  established  by  the  Secretaries  as 
applying  to  the  currently  approved  dust 


sampler  unit  described  in  30  CFR  part 
74. 

Some  commenters  contended  that 
variability  involved  in  the  data  analysis 
used  in  establishing  the  conversion 
factor  should  be  taken  into  account  in 
determining  CV,omi.  This  suggestion 
demonstrates  a  misunderstanding  of  the 
difference  between  measurement 
imprecision  and  measurement  bias.  The 
1.38  factor  applies  to  eve/y  sampler  unit 
currently  approved  under  part  74.  Since 
the  same  conversion  factor  is  applied  to 
every  measurement,  any  error  in  the 
V%lue  used  would  cause  a  measurement 
bias  but  would  have  no  effect  on 
measurement  imprecision.  Since 
Congress  defined  respirable  dust  in 
section  202(e)  of  the  Mine  Act  as 
whatever  is  collected  by  a  currently 
approved  sampler  unit,  a  measurement 
incorporating  the  1.38  factor  is  unbiased 
by  definition.  Further  discussion  is 
provided  in  Appendix  A  on  why  use  of 
the  1.38  factor  does  not  introduce  a  bias. 
Appendix  A  also  addresses  comments 
relating  to  other  aspects  of  the  1.38 
conversion  factor;  comments  regarding 
the  fact  that  MSHA's  sampler  unit  does 
not  conform  to  other  definitions  of 
respirable  dust;  and  questions 
concerning  the  effect  of  static  charge  on 
sampler  unit  performance. 

(d)  Reduced  dust  standards.  One 
commenter  pointed  out  that  in 
estimating  CV,a,.i.  MSHA  and  NIOSH 
did  not  take  into  account  any  potential 
errors  associated  with  silica  analysis. 
The  commenter  argued  that  since  silica 
analysis  is  used  to  establish  reduced 
dust  standards,  MSHA  and  NIOSH  had 
failed  to  demonstrate  "*  *  "accuracy 
for  all  samples  'across  the  range  of 
possible  reduced  dust  standards.' " 

This  commenter  confuses  the 
accuracy  of  a  respirable  dust 
concentration  measurement  with  the 
accuracy  of  the  procedure  used  to 
establish  a  reduced  dust  standard. 
MSHA  has  a  separate  program  in  which 
silica  analysis  is  used  to  set  the 
applicable  respirable  coal  mine  dust 
standard,  in  accordance  with  section 
205  of  the  Mine  Act.  when  the 
respirable  dust  in  the  mine  atmosphere 
of  the  active  workings  contains  more 
than  5  p>ercent  quartz.  As  shown  by 
Equation  1,  no  silica  analysis  is  used  in 
a  single,  full-shift  measurement  of  the 
respirable  dust  concentration. 
Therefore,  the  Secretaries  do  not  agree 
with  the  comment  that  CV,o(id  should 
include  a  component  representing 
potential  errors  in  silica  analysis. 

(e)  Dusty  clothing.  Several 
commenters  {>ointed  out  that  local 
factors  such  as  dusty  clothing  could 
cause  concentrations  in  the  immediate 
vicinity  of  the  sampler  unit  to  be 


unrepresentative  of  a  larger  area.  Ehist 
from  a  miner's  clothing  nevertheless 
represents  a  potential  hazard  to  the 
miner.  No  evidence  was  presented  to 
demonstrate  that  miners  are  not  also 
exposed  to  dust  originating  frtim  dusty 
clothing. 

E.  Accuracy  of  a  Single,  Full-Shift 
Measurement  ^    ,    * 

1.  Quantification  of  Measurement 
Uncertainty 

Several  commenters  argued  that 
MSHA  underestimated  CVmui  in  its 
February  18, 1994  notice  and  suggested 
alternative  estimates  ranging  bom  16  to 
50  percent.  These  commenters  cited 
several  published  studies  and  submitted 
five  sets  of  data  in  support  of  these 
higher  estimates.  Statistical  analyses  of 
the  data  were  also  submitted. 

MSHA  and  NIOSH  reviewed  all  of  the 
studies  refierenced  by  the  commenters. 
The  review  showed  that  all  of  the 
estimates  of  measurement  variability 
were  from  studies  carried  out  prior  to 
improvements  mandated  by  the  1980 
MSHA  revisions  to  dust  sampling 
regulations,  discussed  earlier  in 
"Validity  of  the  Sampling  Process."  For 
example,  the  General  Accounting  Office 
(GAO)  ^  and  the  National  Bureau  of 
Standards  (NBS,  now  the  National 
Institute  of  Standards  and  Technology) 
studies  were  conducted  in  1975.  The 
National  Academy  of  Sciences  report, 
which  analyzed  the  same  data  as  the 
NBS  and  GAO  reports,  was  issued  in 
1980.  The  review  further  showed  that 
the  measurement  variability  quantified 
in  these  studies  included  effects  of 
spatial  variability — a  component  of 
variability  the  Secretaries  deliberately 
exclude  when  determining  the  accuracy 
of  a  sampling  and  analytical  method  as 
discussed  in  section  D.2.(a). 
Additionally,  since  past  studies 
frequently  relied  on  combining 
estimates  of  variability  components 
obtained  from  different  bodies  of  data, 
some  of  them  also  suffered  from 
methodological  problems  related  to 
combining  individual  sources  of 
uncertainty.  For  example,  in  1984,  a 
NIOSH  study  identified  several 
conceptual  errors  in  earlier  studies  that 
had  led  to  double-or  even  triple- 
counting  of  some  variability 
components  [10]. 

Although  all  the  data  and  analyses 
submitted  by  commenters  included 
effects  of  spatial  variability,  one  of  these 
data  sets,  consisting  of  paired  sample 
results,  contained  sufficient  information 
to  indicate  that  weighing  imprecision 


Federal  Register /Vol.  63,  No.  22 /Tuesday,  February  3.  1998 /Notices 


5677 


'  Many  of  the  recommendations  in  the  GAO 
report  were  later  adopted  and  implemented  by 
MSHA. 


was  less  than  what  MSHA  had  assumed 
in  its  February  18. 1994  notice. 
However,  without  an  independent 
estimate  of  spatial  variability  applicable 
to  these  samples,  it  is  not 
mathematically  possible  to  utilize  this 
data  set  to  estimate  variability 
attributable  to  the  sampler  unit  or  the 
voltune  of  air  sampled.  A  second  data 
set  consisted  only  of  differences  in  dust 
concentration  between  paired  samples, 
making  it  impossible  to  use  it  even  for 
evaluating  weighing  imprecision.  The 
remaining  three  data  sets  included 
effects  of  shift-to-shift  variability, 
which.  Uke  spatial  variability,  is  not 
relevant  to  the  measurement  objective. 
Therefore,  none  of  these  data  could  be 
used  to  estimate  overall  measurement 
imprecision.  Further  details  are 
provided  in  Appendix  C. 

One  of  the  commenters  particulaiiy 
questioned  the  value  MSHA  used  in  its 
February  18. 1994  notice  to  represent 
variability  in  initially  setting  the  piunp 
flow  rate.  In  response  to  this 
commenter 's  suggestion,  MSHA 
conducted  a  study  to  verify  the 
magnitude  of  this  variability 
component.  This  study  simulated  flow 
rate  adjustment  under  realistic  operating 
conditions  by  including  a  number  of 

S arsons  cheddng  and  adjusting  initial 
ow  rate  under  various  working 
situations  [11].  Results  showed  the 
coefficient  of  variation  associated  with 
the  initial  flow  rate  adjustment  to  be 
3±0.5  percent,  which  is  less  than  the  5- 
percent  value  used  by  MSHA  in  the 
February  1994  notice.  In  addition,  based 
on  a  review  of  published  results,  the 
Secretaries  have  concluded  that  the 
component  of  uncertainty  associated 
with  the  combined  effects  of  variability 
in  flow  rate  during  sampling  and 
potential  errors  in  calibration  is  actually 
less  than  3  percent.  As  explained  in 
Appendix  B,  these  two  sources  of 
uncertainty  can  be  combined  to  estimate 
CVpunp.  After  reviewing  the  available 
data  and  the  comments  submitted,  the 
Secretaries  have  concluded  that  the  best 
estimate  of  CVpump  is  4.2  percent. 
Additional  details  regarding  CVpuoip. 
along  with  the  Secretaries'  responses  to 
comments,  are  presented  in  Appendix 
B. 

Intersampler  variability,  represented 
by  CVunpier,  accouuts  for  uncertainty 
due  to  physical  differences  from 
sampler  to  sampler.  Most  of  the 
commenters  ignored  this  source  of 
uncertainty.  As  explained  in  Appendix 
B,  the  Secretaries  have  adopted  a  5- 
percent  estimate  of  CVumpxr. 

To  address  commenters'  concerns  that 
the  Agencies  had  underestimated  CVnui, 
MSHA  conducted  a  field  study  to 
directly  estimate  the  overall 


measurement  precision  attainable  when 
dust  samples  are  collected  with 
currently  approved  sampler  units  and 
analyzed  using  state-of-tiie-ari  analytical 
techniques.  The  study  involved 
simultaneous  field  measurements  of  the 
same  coal  mine  dust  cloud  using 
sampling  pumps  incorporating  constant 
flow  technology.  Using  a  specially 
designed  portable  dust  cluunber.  22  tests 
were  cmducted  at  various  locations  in 
an  underground  coal  mine.  Each  test 
consisted  of  collecting  16  dust  samples 
simultaneously  and  at  the  same 
location.  No  adjustments  in  the  flow 
rate  were  made  beyond  what  would 
routinely  have  been  done  by  an  MSHA 
inspector. 

nior  to  the  field  study,  two 
modifications  to  MSHA's  sampling  and 
analytical  method  had  been  considered 
by  MSHA  and  NIOSH:  (1)  Measuring 
both  the  pre-and  post-exposure  wei^ts 
to  the  nearest  microgram  (^g)  on  a 
balance  calibrated  using  the  established 
procedure  within  MSHA's  Respirable 
Dust  Processing  Laboratory;  and  (2) 
discontinuing  tne  practice  of  truncating 
the  recorded  weights  used  in  calculating 
the  dust  concentration.  These 
modifications  were  incorporated  into 
the  design  of  the  field  study. 

One  commenter  characterized  the 
field  study  as  being  "woefully 
incomplete"  because  it  was  conducted 
"in  a  tightly  controlled  environment 
*  •  *  not  subject  to  normal 
environmental  variation."  While  it  is 
true  that  the  samples  within  each  test 
were  not  subject  to  normal 
enviroiunental  variability,  this  was 
because  the  experiment  was  deliberately 
designed  to  avoid  confusing  spatial 
variability  in  dust  concentration  with 
measurement  error.  However,  pumps 
were  handled  and  flow  rates  were 
checked  in  the  same  manner  as  during 
routine  sampling.  Furthermore,  the 
sampler  units  were  disassembled  and 
reassembled  in  the  normal  manner  to 
remove  and  replace  dust  cassettes. 

Commenters  also  questioned  the 
value  that  MSHA  used  in  the  February 

1994  notice  to  represent  uncertainty  due 
to  potential  wei^iing  errors.  In 
September  1994,  MSHA  submitted  into 
the  record  an  analysis  based  on 
replicated  weighings  for  300  unexposed 
filter  capsules,  each  of  which  was 
weighed  once  by  the  cassette 
manufacturer  and  twice  in  MSHA's 
laboratory  [12].  An  estimate  of  weighing 
imprecision  derived  from  this  analysis 
was  used  by  NIOSH  in  its  September  20, 

1995  assessment  of  MSHA's  sampling 
and  analytical  procedure  (discussed  in 
more  detail  later). 

In  the  March  12,  1996  joint  notice. 
MSHA  described  the  results  of  an 


investigation  into  repeated  weighings  of 
the  same  capsules  made  over  a  218-^ay 
period  using  MSHA's  automatic 
weighing  system.  It  was  noted  that  after 
approximately  30  days,  filter  capsules 
left  exposed  and  unprotected  gained  a 
small  amount  of  weight — an  average  of 
0.8  (ig  (micrograms)  per  day  Neither 
NIOSH  nor  MSHA  considered  this  a 
problem,  since  all  dust  samples  are 
analyzed  within  24  hours  of  receipt  and 
are  not  left  exposed  and  unprotected. 
However,  more  recent  data  collected  to 
quantify  weighing  variability  between 
the  MSA  and  MSHA  laboratories 
showed  that  filter  capsules  tend  to  gain 
a  small  amount  of  weight  even  when 
stored  in  plastic  cassettes  [13j.  To  check 
this  result,  75  imexposed  filter  cassettes 
that  had  been  distributed  to  MSHA's 
district  offices  were  recalled  and  the 
filter  capsules  were  reweighed.  On 
average,  the  weight  gain  was  about  40  Mg 
over  a  time  period  of  roughly  150  days. 
Statistical  analyses  of  these  data 
performed  by  MSHA  and  NIOSH 
confirmed  the  previous  result  [13,14). 
While  the  cause  has  not  been 
established,  it  is  hypothesized  that  at 
least  some  of  th&  observed  weight  gain 
may  be  the  result  of  outgassing  frt>m  the 
plastic  cassette  onto  the  filter  capsule.  If 
imcorrected,  any  systematic  change  in 
weight  not  due  to  coal  mine  dust  would 
introduce  a  bias  in  dust  concentration 
measiuements. 

One  commenter  had  previously  stated 
that  the  Secretaries  were  addressing 
only  precision,  thereby  implying  that 
potential  biases  were  being  ignored.  To 
eliminate  the  potential  for  any  bias  due 
to  a^purious  gain  or  loss  of  filter 
capsule  weight,  MSHA  will  use  control 
filter  capsules  in  its  enforcement 
program.  Any  change  in  weight 
observed  for  the  control  filter  cdpsule 
will  be  subtracted  frt>m  the  measured 
change  in  weight  of  the  exposed  filter 
capsule.  Each  control  filter  capsule  will 
be  pre- weighed  with  the  other  filter 
capsules,  will  be  stored  and  transported 
with  the  other  capsules,  and  will  be  on 
the  inspector's  i}erson  during  the  day  of 
sampling.  This  modification  to  MSHA's 
inspector  sampling  and  analytical 
procedure  will  assure  an  unbiased 
estimate  of  the  true  weight  gain  [14]. 

2.  Verification  of  Method  Accuracy 

With  its  field  study,  MSHA  exceeded 
the  usual  requirements  for  determining 
the  accuracy  of  a  sampling  and 
analytical  method,  as  described  by 
NIOSH  [1]  and  the  European 
Community  [2].  Both  of  these  require 
only  a  laboratory  determination  of 
method  accuracy.  NIOSH 's  independent 
analysis  of  the  study  data  determined, 
with  95-percent  confidence,  that  the 
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true  CV,o,,j  for  MSHA's  sampling  and 
analytical  method  is  less  than  the  target 
maximum  value  of  12.8  percent  for 
concentrations  ranging  from  0.2  mg/m^ 
to  greater  than  2  mg/m'  |3].  In  other 
words.  NIOSH  demonstrated  that,  with 
two  recommended  modifications, 
MSHA's  sampling  and  analytical 
method  for  collecting  and  processing 
single,  full-shift  samples  would  meet 
the  NIOSH  Accuracy  Criterion  at  dust 
concentrations  greater  than  or  equal  to 
0.2  mg/m'. 

NIOSH  also  applied  an  indirect 
approach  for  assessing  the  accuracy  of 
MSHA's  sampling  and  analytical 
method.  The  indirect  approach  involved 
combining  independently  derived 
estimates,  previously  placed  into  the 
public  record,  of  intra-laboratory 
weighing  imprecision,  pump-related 
variability,  and  variability  associated 
with  physical  differences  between 
individual  sampler  units.  This  indirect 
approach  also  indicated  that  MSHA's 
sampling  and  analytical  method  meets 
the  NIOSH  Accuracy  Criterion  at 
concentrations  greater  than  or  equal  to 
0.2  mg/m^,  thereby  corroborating  the 
analysis  of  MSHA's  Held  data. 

These  NIOSH  analyses  predate 
MSHA's  more  recent  data  indicating  a 
correctable  weight  gain  bias  (discussed 
above).  As  explained  in  Appendices  A 
and  B.  the  use  of  control  filter  capsules 
will  eliminate  this  bias  but  also  affect 
the  precision  of  a  single,  full-shift 
measurement.  Consequently,  NIOSH 
reassessed  the  accuracy  of  MSHA's 
sampling  and  analytical  method,  taking 
into  account  the  eflTect  of  using  a  control 
filter  capsule  on  the  measurement   ^ 
process  1 14).  After  accounting  for  the 
effects  of  control  filter  capsules  on  both 
bias  and  precision,  NIOSH  concluded, 
based  on  both  its  direct  and  indirect 
approaches,  that  a  single,  full-shift 
measurement  will  meet  the  NIOSH 
Accuracy  Criterion  at  dust 
concentrations  greater  than  or  equal  to 
0.3  mg/m*. 

One  commenter  claimed  that  the 
Secretaries  "have  not  addressed  the 
'accuracy'  of  a  single  sample  collected 
from  an  environment  where  the 
concentration  is  unknown".  The 
purpose  of  any  measurement  process  is 
to  produce  an  estimate  of  an  unknown 
quantity.  Since  the  Secretaries  have 
concluded  that  MSHA's  sampling  and 
analytical  method  for  inspectors  meets 
the  NIOSH  Accuracy  Criterion  for  true 
concentrations  ranging  from  0.3  mg/m^ 
to  greater  than  2  mg/m^,  it  is  po&ible  to 
calculate  the  range  of  measurements  for 
which  the  Accuracy  Criterion  applies. 
Since  CVm)*!  increases  at  the  lower 
concentrations,  it  is  important  to 
determine  the  lowest  measurement  at 


which  the  NIOSH  Accuracy  Criterion  is 
met.  If  the  true  concentration  exactly 
equaled  the  lowest  concentration  at 
which  MSHA's  sampling  and  analytical 
method  meets  the  Accuracy  Criterion 
(i.e.,  0.3  mg/m'),  no  more  than  5%  of 
single,  full-shift  measurements  would 
be  expected  to  exceed  0.36  mg/m'  (14). 
Conversely,  if  a  measurement  equals  or 
exceeds  0.36  mg/m^,  it  can  be  inferred, 
with  at  least  95%  confidence,  that  the 
true  dust  concentration  equals  or 
exceeds  0.3  mg/m^  [14].  Consequently, 
the  Secretaries  conclude  that  MSHA's  ' 
improved  sampling  and  analytical 
method  satisfies  the  NIOSH  Accuracy 
Criterion  whenever  a  single,  full-shift 
measurement  is  at  or  above  0.36  mg/m^. 

As  a  result  of  the  prior  analyses, 
MSHA's  existing  inspector  sample 
processing  procedures  were  changed  to 
reflect  the  modifications  that  were 
incorporated  into  MSHA's  field  study. 
MSHA  is  now  pre-  and  post-weighing 
inspector  samples  in  the  same 
laboratory,  and  reporting  the  pre-  and 
post -exposure  weights  of  inspector 
samples  to  the  nearest  microgram  ((ig). 
As  a  result  of  NIOSH's  latest  analysis, 
MSHA  will  now  require  its  inspectors  to 
use  control  filter  capsules  during 
sampling.  In  addition,  MSHA  is  now 
using  only  constant-fiow  control  pumps 
in  the  inspector  sampling  program. 
MSHA  believes  that  exclusive  use  of 
constant-flow  pumps,  as  in  the  field 
study,  further  enhances  the  quality  of 
the  Agency's  sampling  program. 

The  Secretaries  recognize  that  future 
technological  improvements  in  MSHA's 
sampling  and  analytical  method  may 
reduce  CVio,ai  below  its  current  value. 
Also,  as  additional  data  are 
accumulated,  updated  estimates  of 
CVuxai  may  become  available.  However, 
so  long  as  the  method  remains  unbiased 
and  CViocai  remains  below  12.8  percent, 
at  a  95-percent  confidence  level,  the 
sampling  and  analytical  method  will 
continue  to  meet  the  NIOSH  Accuracy 
Criterion,  and  the  present  finding  will 
continue  to  be  valid. 

Vni.  Finding 

The  Secretaries  have  concluded  that 
sufficient  data  exist  for  determining  the 
uncertainty  associated  with  a  single, 
full-shift  measurement;  rigorous 
requirements  are  in  place,  as  specified 
by  30  CFR  parts  70.  71.  and  90.  to 
ensure  the  validity  of  a  respirable  coal 
mine  dust  sample:  and  valid  statistical 
techniques  were  used  to  determine  that 
MSHA's  improved  dust  sampling  and 
analytical  method  meets  the  NIOSH 
Accuracy  Criterion.  For  these  reasons 
the  Secretaries  find  that  a  single,  full- 
shift  measurement  at  or  above  0.36  mg/ 
m'  will  accurately  represent 


atmospheric  conditions  to  which  a 
miner  is  exposed  during  such  shift. 
Therefore,  pursuant  to  section  202(f) 
and  in  accordance  with  section  101  of 
the  Mine  Act,  the  1972  joint  notice  of 
finding  is  hereby  rescinded. 

Appendix  A — Why  Individual 
Measurements  are  Unbiased 

The  accuracy  of  a  measurement 
depends  on  both  precision  and  bias 
[1,3].  Precision  refers  to  ccmsistency  or 
repeatability  of  results,  and  bias  refers  to 
an  error  that  is  equally  present  in  every 
measurement.  Since  the  amount  of  dust 
present  on  a  filter  capsule  is  measured, 
for  MSHA  inspector  samples,  by  * 
subtracting  the  pre-exposure  weight 
from  the  post-exposure  weight  observed 
in  the  same  laboratory,  any  bias  in  the 
weighing  process  attributable  to  the 
laboratory  is  mathematically  canceled 
out  by  subtraction.  A  control  filter 
capsule  will  be  pre-  and  post-weighted 
along  with  the  exposed  filter  capsules. 
The  weight  gain  of  each  exposed 
capsule  will  be  adjusted  by  subtracting 
the  weight  gain  or  loss  of  the  control 
filter  capsule.  Consequently,  any  bias 
introduced  during  storage  and  handling 
of  the  filter  capsules  is  also 
mathematically  canceled  out.  Therefore, 
since  respirable  dust  is  defined  by 
section  202(e)  of  the  Mine  Act  to  be 
whatever  is  measured  by  an  approved 
sampler  unit,  the  Secretaries  have 
concluded  that  a  single,  full-shift 
measurement  made  with  an  approved 
sampler  unit  provides  an  unbiased 
representation  of  average  dust 
concentration  for  the  shift  and  sampling 
location  sampled.  Some  commenters, 
however,  suggested  that  MSHA's 
sampling  and  analytical  method  is 
subject  to  systematic  errors  that  would 
have  the  same  effect  on  all 
measurements.  These  comments  are 
addressed  in  this  appendix. 

/.  The  Value  of  the  MBE  Conversion 
Factor 

The  current  U.S.  coal  mine  dust 
standard  is  based  on  studies  of  British 
coal  miners.  In  these  studies,  full-shift 
dust  measurements  were  made  using  a 
sampler  employing  four  horizontal 
plates  which  removed  the  large-sized 
particles  by  gravitational  settlement 
(simulating  the  action  of  the  nose  and 
throat)  and  collecting  on  a  pre-weighed 
filter  those  particles  which  are  normally 
deposited  in  the  lungs  (6j.  This 
instrument,  known  as  the  Mining 
Research  Establishment  (MRE)  sampler, 
was  designed  to  collect  airborne  dust 
according  to  a  collection  efficiency 
curve,  developed  by  the  British  Medical 
Research  Council  (BMRC)  to 
approximate  the  deposition  of  inhaled 
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particles  in  the  lung.  Because  the  MRE 
instrument  was  large  and  cumbersome, 
other  samplers  using  a  10-mm  nylon 
cyclone  were  developed  for  taking 
samples  of  respirable  dust  in  U.S.  coal 
mines.  However,  these  cyclone-based 
samplers  collected  less  dust  than  the 
MRE  instrument.  Therefore,  a  factor  was 
derived  (1.38)  to  convert  measurements 
obtained  with  the  cyclone-based 
samplers  to  measurements  obtained 
with  the  MRE  instrument. 

Two  commenters  noted  that  the  1.38 
conversion  fiactor  was  derived  from  a 
comparison  of  MR^  measiuements  to 
measurements  obtained  using  pumps 
made  by  two  manufacturers  [Mine 
Safety  Appliances  Co.  (MSA)  and 
Unico].  'These  commenters  noted  that 
there  was  some  variability  in  these 
comparisons  that  MSHA  and  NIOSH  did 
not  consider  in  estimating  CVuui,  and 
noted  that  MSHA  and  NIOSH  should 
therefore  make  allowances  for  any  error 
or  uncertainty  in  the  conversion  foctor. 
It  was  also  noted  that  the  report  deriving 
the  conversion  factor  showed  that  MSA 
pumps  more  closely  approximated  MRE 
concentrations  than  Unico  pumps, 
indicating  that  the  1.38  conversion 
factor  (derived  empirically  using  both 
types  of  pumps)  may  systematically 
overestimate  the  MRE-equivalent  dust 
concentration  for  MSA  samplers 
specifically.  This  commenter  ai^gued 
that  such  potential  bias  in  the 
conversion  factor  should  be  addressed 
in  order  to  account  for  the  possibility  of 
a  systematic  error  in  the  conversion. 

"The  study  referred  by  these 
commenters  involved  collecting  side-by- 
side  samples  using  MRE  and  cyclone- 
based  samplers  [9].  The  data  showed 
that  multiplying  the  cyclone  sample 
concentrations  by  a  constant  factor  of 
1.38  gave  values  in  reasonable 
agreement  with  MRE  measurements. 
Consequently,  a  conversion  factor  of 
1.38  was  adopted  for  use  with  approved 
sampler  units  equipped  with  the  10-mm 
nylon  cyclone. 

Variability  in  the  operating 
characteristics  of  individual  sampler 
units  is  expressed  by  CV,^pi„.  In 
response  to  the  conunent  on  potential 
bias.  MSHA  and  NIOSH  reviewed  the 
original  report  recommending  the  1.38 
MRE  conversion  factor.  This  report 
contained  both  an  empirical 
determination,  using  side-by-side 
comparison  data  collected  in 
underground  coal  mines,  and  a 
theoretical  determination  of  the 
conversion  factor.  Two  sets  of  field  data 
were  collected:  one  set  was  collected  by 
mine  inspectors  who  visited  200  coal 
mines  across  the  U.S.;  the  other  set  was 
collected  by  investigators  torn  MSHA's 
Pittsburgh  laboratory  at  24  coal  mines. 


Linear  regression  was  used  to  analyze 
both  sets  of  data,  with  the  slope  of  the 
regression  line  representing  the 
conversion  factor.  The  theoretical 
determination  suggested  that  the 
conversion  factor  should  be  close  to  a 
value  of  1.35.  Analysis  of  the  district 
mine  inspector  data  resulted  in  a 
conversion  factor  of  1.38,  while  analysis 
of  the  laboratory  investigator  data 
suggested  a  greater  conversion  factor  of 
1.45. 

Because  the  conversion  factor  derived 
from  the  inspector  data  came  closer  to 
the  theoretical  value,  the  former  U.S. 
Bureau  of  Mines'  Pittsburgh  Technical 
Support  Centw  (in  the  Department  of 
Interior)  recommended  that  1.38  be  the 
value  adopted  for  any  approved  sampler 
unit  operating  at  2.0  L/min  and 
equipped  with  a  10-mm  nylon  cyclone. 
This  recommendation  was  subsequently 
accepted.  The  1.38  conversion  factor 
was  not,  as  implied  by  the  commenters, 
meant  to  represent  the  average  value  to 
be  used  with  two  differmt  types  of 
sampler  unit,  one  of  which  is  no  longer 
in  use.  Instead,  based  largely  on  the 
theoretical  value,  it  was  meant  to 
represent  the  appropriate  value  to  be 
used  with  any  approved  sampler  unit 
operating  at  2.0  L^min  and  equipped 
with  a  10-mm  nylon  cyclone.  No  data  or 
analyses  were  submitted  to  suggest  that 
this  conversion  factor,  which  has  been 
accepted  and  used  for  over  twenty 
years,  should  be  any  other  value. 

n.  Conforming  to  the  ACGIH  and  ISO 
Standard 

One  conunenter  implied  that  the 
respirable  dust  cyclone  specifications 
used  by  MSHA  resuh  in  a  different 
particle  collection  efficiency  curve  than 
that  specified  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  and  the 
International  Organization  for 
Standardization  (ISO)  for  a  respirable 
dust  sampler.  Other  commenters 
questioned  whether  the  2.0  Umin  flow 
rate  used  by  MSHA  was  appropriate, 
since  a  NIOSH  study  recommended 
using  a  1.7  L/min  flow  rate  when 
conforming  to  the  recently  adopted 
ACGIH/ISO  specifications  for  collecting 
respirable  particulate  mass. 

It  is  true  that  MSHA's  respirable  dust 
cyclone  specifications  result  in  a 
different  particle  size  distribution  than 
that  specified  by  ACGIH  and  ISO. 
However,  this  fact  has  no  bearing  on  the 
conversion  to  a  respirable  dust 
concentration  as  measured  by  an  MRE 
sampler,  which  is  the  basis  of  the 
respirable  dust  standard.  The  1.38  factor 
used  to  obtain  an  MRE-equivalent 
concentration  was  derived  for  a  cyclone 
flow  rate  of  2.0  L/min.  If  a  flow  rate -of 


1.7  L/min  were  used,  then  this  would     .. 
correspond  to  some  other  factor  for 
converting  to  an  MRE-equivalent  dust 
concentration.  Therefore,  the  particle 
size  distribution  obtained  at  2.0  L/min 
governs  the  relationship  derived 
between  an  approved  respirable  coal 
mine  dust  sampler  and  an  MRE  sampler. 
The  appropriate  dust  fraction  (i.e.,  the 
fraction  corresponding  to  the  1.38 
conversion  factor)  is  sampled  so  long  as 
the  specified  2.0  L/min  flow  rate  is 
maintained. 

m.  Effects  of  Other  Variables 

The  effects  of  any  other  variables  on 
the  sampled  dust  fraction  are  covered  by 
the  1.38  conversion  factor,  so  long  as 
these  effects  were  present  in  the  data 
from  which  the  conversion  factor  was 
obtained.  For  example,  one  commenter 
expressed  concern  that  nylon  cyclones 
are  subject  to  performance  variations 
due  to  static  charging  phenomena.  Any 
systematic  effect  of  static  charging  on 
the  performance  characteristics  of  the 
nylon  cyclone  is  implicitly  accounted 
for  in  the  conversion  factor,  because  the 
same  static  charging  effect  would  have 
been  present  when  the  comparative 
measurements  were  obtained  for 
deriving  the  relationship  between  an 
approved  sampler  unit  and  an  MRE 
instrument.  Random  effects  of  static 
charging,  i.e.,  effects  that  vary  from 
sample  to  sample,  are  included  in 
CVu«,. 

Appendix  B — Components  of  CViouj 


/.  Weighing  Uncertainty 
(a)  Derivation  of  CV weigh, 

The  weight  of  a  dust  sample  is 
determined  by  weighing  each  filter 
capsule  before  and  after  exposure  and 
then  determining  the  weight  gain  by 
subtraction.  This  weight  gain  is  adjusted 
by  subtracting  any  change  in  weight 
observed  for  the  unexposed,  control 
filter  capsule.  This  practice  eliminates 
potential  biases  due  to  any  possible 
outgassing  of  the  plastic  cassette  or 
other  time-related  factors  but  introduces 
two  additional  weighings.  The  weighing 
process  is  designed  to  control  potential 
effects  of  temperature,  humidity,  and 
contamination.  However,  because  the 
initial  and  final  weighings  of  both  the 
exposed  and  the  control  filter  capsules 
are  each  still  subject  to  random  error, 
there  is  some  degree  of  uncertainty  in 
the  computed  weight  of  dust  collected 
on  the  filter. 

For  both  the  control  and  the  exposed 
filter  capsule,  the  error  in  the  weight- 
gain  measurement  results  from 
combining  two  independent  weighing 
errors.  For  example,  supi>ose  that  the 
true  pre-  and  post-exposure  weights  of 
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a  filter  capsule  are  Wi=392.275  mg  and 
W2«392.684  mg.  respectively.  The  true 
weight  gain  (G)  would  then  be: 
G-W2-W,«0.409mg. 

If.  due  to  weighing  errors,  pre-  and 
post-exposure  weights  were  measured  at 
wi«392.282  mg  and  W2=392.679  mg. 
respectively,  then  the  measured  weight 
gain  (g)  would  be: 
g3W2-W|s0.397mg. 

The  error  (e)  in  this  particular  weight- 
gain  measurement,  resulting  from  the 
combination  of  a  7  pg  error  in  wi  and 
a  -  5  ^g  error  in  wj,  would  then  be: 
e=g-G-(w2-w,)-(W2-W,)=(w2-WJ 
-(w,-W,)=-5-7=-12i.g.* 

Imprecision  in  the  true  weight  gain  is 
expressed  by  Oe.  the  standard  deviation 
of  e.  When  a  weight-gain  measurement 
(g)  is  converted  to  an  MRE-equivalent 
concentration  (in  units  of  mg/m')  based 
on  a  MO-minute  sample  at  2.0  L/min. 
both  the  actual  weight  gain  (G)  and  the 
weight-gain  error  (e)  are  multiplied  by 
the  same  Eactor 


U8 


1.438 


480  min 


2  liters       1  m' 


ni' 


min      1000  liters 
Therefore,  the  standard  deviation  of 
the  propagated  weighing  error 
component  in  a  single,  hill-shifl 
measurement  (xsgl.438ym>)  is  1.438<ic 


mg/m  '.  assuming  no  adjustment  for 
weight  change  in  the  control  filter 
capsule. 

Since  a  control  filter  capsule  will  be 
used  to  eliminate  potential  bias,  the 
weight  gain  measured  for  the  exposed 
filter  (g)  will  be  adjusted  by  subtracting 
the  change  in  wei^t  (which  may  be 
positive  or  negative)  observed  for  the 
control  filter  capsule  (g').  Therefore,  the 
adjusted  measurement  of  dust 
concentration  is 

x'  =  (g-g')''*38/m'. 

Any  change  in  weight  observed  for 
the  control  filter  capsule  is  subject  to 
the  same  measurement  imprecision  due 
to  random  weighing  errors,  represented 
by  Oe.  as  the  weight  gain  measurement 
for  an  exposed  filter.  In  addition  to  the 
weight-gain  error  for  the  exposed  filter 
whose  measured  weight  gain  is  g,  x'  will 
also  contain  a  weight-gain  error 
contributed  by  the  measiued  change  in 
weight  of  the  control  filter  capsule  (g*). 
Using  a  standard  propagation-of-errors 
formula,  the  imprecision  in  g-g'  is 
represented  by 

Therefore,  the  standard  deviation  of 
the  propagated  weighing  error 


component  in  the  adjusted 
measurement  is  1.438aeV2  mg/m'. 

To  form  an  estimate  of  CV«ctghi  when 
control  filter  capsules  are  used,  the 
estimated  value  of  1.438<ie  is  multiplied 
by  V2  and  expressed  as  a  percentage  of 
the  true  dust  concentration  being 
measiued  (X): 


CV, 


L438p,V2 


•  100% 


(3) 


Since  Oe  is  essentially  constant  with 
respect  to  dust  concentration.  CV.ciaia 
decreases  as  the  dust  concentration 
increases. 

(b)  Values  Expressing  Wei^t-Gain 
Uncertainty 

Table  1  simunarizes  six  diffment 
values  of  Oe  that  have  been  mentioned 
during  the  proceedings  related  to  this 
notice  and  two  additional  values  for  a, 
derived  in  this  appendix  firran  data 
introduced  during  these  proceedings.  A 
ninth  value  for  Oc  is  derived  from  newly 
acquired  data  being  placed  into  the 
record  along  with  Uiis  notice  [14].  The 
nine  values  listed  in  Table  1  are  not 
inconsistent,  but  as  explained  below, 
represent  estimates  of  weight-gain 
imprecision  during  different  historical 
periods  or  under  diffBrent  sample 
processing  procedures. 


Table  i  .—Standard  Deviation  of  Error  in  Weight  Gain 


Description 


MSHA's  Nstoncal  estimate  o«  upper  twund 

1981  mm •  Assurafx»  Estimate  (older  tectwxjtogy.  truncation  o»  weights) 

Ei^ertmeni  on  300  une«po«ed.  tamper-resistant  imer  capsules  (pre-  and  poet  weighing  in  different 

Wba;  no  truncation), 
mspedor  samptes  processed  t>elween  late  1992  and  mid  1995  (tnjncation  of  weights:  pre-  and  post- 

wpoeure  weighing  in  dHferent  Wtn;  adjusted  lor  differences  between  lat>s). 

I«4A  Data  (obtained  from  swnples  cotocted  by  Skyline  Coal.  Inc.) 

Vtfue  used  in  NKDSH  "Indirect  appro**"  (pre-  and  post-exposure  weighing  on  same  day  and  m  the 

same  l^;  danved  from  Kogut  (121). 
MSHA  Field  Study •■• 

1996  Measurement  Assurance  Estimate - - - - — 

1997  tWd  data  (75  unexposed  capsules)  .- - 


Refererwe 


59FR8356,  (iq  .. 

116.17] _... 

(12] - 

Appendbi  B 

Appendu  C 

61  PR  10012,  [12] 

118.3] 

61  FR  10012.  (19) 
114] 


0.04) 


97.4 

81 

29 

51.7 

76 
5.8 

9.1 
6.5 
8.2 


In  MSHA's  February  1994  notice. 
1.438ait  (identified  as  "variability 
associated  with  the  pre-  and  post- 
weighing  of  the  filter  capsule")  was 
presented  as  0.14  mg/m\  or  7  percent  of 
2.0  mg/m^,  as  described  in  Kogut  |15|. 
It  follows  that  the  value  of  a.  implicitly 
assumed  in  MSHA's  February  1994 
notice  (obtained  by  dividing  0.14  by 
1.438)  was  0.0974  mg  (97.4  Mg).  Seven 
percent  of  2.0  mg/m'  had  been  used  by 
MSHA  from  the  inception  of  its  dust 
enforcement  program  to  represent  an 

«  Prior  to  mid-199S  ihmn  w«ra  two  additiooal 
sourcM  of  unc«i«inty  in  the  waight  gain  r«cocd«d 
iof  MSHA  iiupactor  lamptM.  Pint,  (liter  capcuiw 


upper  bound  on  weighing  imprecision 
in  a  dust  concentration  measurement. 

After  publication  of  the  February  1994 
notice,  several  other  candidate  values 
for  Oe  were  placed  into  the  public 
record.  In  1981.  based  on  data  collected 
to  implement  a  measurement  assurance 
program  in  MSHA's  weighing 
laboratory.  Oe  was  estimated  using  a 
method  developed  by  the  NBS  to  be 
0.0807  mg  (80.7  )ig)  [16].  The  published 
NBS  estimate  reflected  weighing 
technology  in  place  at  the  time  the 

wtc*  routinely  weighed  in  different  laboratories 
before  and  after  exposure.  sut>iecting  them  to 
interlaboratory  variability.  Second,  the  pre-  and 


article  was  published  (1981).  as  well  as 
the  practice  (no  longer  in  effect  for 
MSHA  inspector  samples)  of  truncating 
both  the  pre-  and  postexposure  weights 
down  to  an  exact  multiple  of  0.1  mg. 
This  estimate  was  used  to  calculate 
CV^i^  by  Bartley  (171,  in  September 
1994. 

Some  commenters  misread  or 
misunderstood  the  published  NBS 
estimate.  One  of  these  commenters 
claimed  that  "the  only  published  report 
of  the  weighing  error  in  MSHA's 

post -exposure  weights  were  Iwth  truncated  down  to 
the  nearest  exact  multiple  of  0.1  nog.  below  the 
weight  actually  measured,  prior  to  recording  weight 
gain  and  calculating  dust  concentration. 
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laboratory  •  •  •  was  0.16  mg  of 
variation,  which  would  convert  to  a 
concentration  of  0.20  mg/m^  compared 
to  the  0.14  mg/m' •  •  'MSHA  and 
NIOSH  used."  This  is  incorrect,  since 
the  standard  deviation  of  weight-gain 
errors  (including  the  effect  of 
truncation)  is  actually  identified  as 
0.0807  mg  in  the  Appendix  to  Parobeck 
et  al.  (16).  The  0.16-mg  figure  quoted  by 
the  commenter  is  presented  in  that 
paper  as  defining  a  2-tailed  95-percent 
confidence  limit,  for  use  in  establishing 
process  control  limits.  It  is  derived  by 
multiplying  Oe  by  2.0.  As  explained    ' 
above,  Uie  published  value  of  o^  s 
0.0807  mg  is  multiplied  by  1.438  to 
propagate  an  MRE-equivalent 
concentration  error  of  0.116  mg/m'. 
Contrary  to  the  commenters'  assertion, 
this  is  less — not  more — than  the 
quantity  (0.14  mg/m')  assumed  in  the 
February  1994  notice. 

In  September  1994,  a  more  recent 
analysis  was  placed  into  the  public 
record,  based  on  repeated  weighings  of 
300  unexposed  filter  capsules,  each  of 
which  was  weighed  once  in  the  MSA 
laboratory  and  twice  in  MSHA's 
laboratory  using  current  equipment  |12]. 
Based  on  this  analysis,  Oe  was  estimated 
to  be  29  Mg  for  pre-  and  post-weighings 
on  different  days  at  different 
laboratories,  or  5.8  Mg  for  pre-  and  post- 
weighings  on  the  same  day  within 
MSHA's  laboratory.  The  5.8-Mg  value 
was  used  as  part  of  the  NIOSH  "indirect 
.  approach"  in  its  1995  accuracy 
assessment  (3).  Neither  of  these  two 
estimates,  however,  reflects  the  effects 
of  truncation  or  of  a  mean  difference  of 
about  12  Mg  discovered  between 
weighings  in  the  two- laboratories. 
Combining  these  two  additional  effects 
with  the  29-Mg  estimate  results  in  an 
adjusted  estimate  of  Oe  =  51.7  Mg  for 
weighings  made  in  different  laboratories 
and  truncated  to  a  multiple  of  0.1  mg. 
MSHA  and  NIOSH  regard  this  51.7-Mg 
value  to  be  the  best  available  estimate  of 
Oe  for  inspector  samples  processed 
between  late  1992,  when  the  current 
style  of  (tamper-resistant)  cassette  was 
introduced,  and  mid-1995,  when  the 
most  recent  changes  in  inspector  sample 
processing  were  implemented. 

Some  commenters  suggested  that  the 
estimates  of  Oe.  placed  into  the  record  in 
September  1994.  did  not  adequately 
account  for  potential  errors  in  the 
weighing  process  as  it  existed  at  that 
time.  One  of  these  commenters  asserted 
that  truncation  error  was  an  additional 
source  of  uncertainty  that  had  not  been 
accounted  for.  As  explained  above, 
however,  Oe  accounts  for  imcertainty 
deriving  from  both  the  pre-  and  post- 
exposure weighings.  Both  the  80.7-Mg 
NBS  estimate  and  the  97.4-Mg  value 


assumed  in  the  February  1994  notice 
included  the  effects  of  truncating  weight 
measurements  to  0.1  mg.  Truncation 
effects  are  also  included  in  the  51.7-Mg 
estimate. 

Some  commenters  expressed  special 
concern  over  the  accuracy  of  pre- 
exposure filter  capsule  weights  as 
measured  by  MSA.  One  commenter 
expressed  "grave  concern"  with  regard 
to  the  12-Mg  systematic  difference  in 
weights  found  between  MSA  and  MSHA 
weighings  of  the  same  unexposed 
capsules,  as  described  in  MSHA's  1994 
analysis  [12].  These  concerns  are  moot, 
at  least  with  respect  to  MSHA's 
inspector  sampling  program,  since  all 
inspector  samples  are  now  pre-  and 
post-weighed  at  MSHA's  laboratory. 
Furthermore,  any  potential  bias 
resulting  from  differences  in  laboratory 
conditions  on  the  days  of  pre-  and  post- 
exposure weighings  should  be 
eliminated  by  the  use  of  control  filter 
capsules.  However,  contrary  to  this 
commenter's  interpretation,  the  analysis 
submitted  to  the  record  in  September 
1994  resulted  in  a  substantially  lower 
estimate  of  Oe  than  that  assumed  in  the 
February  1994  notice— even  after 
adjustment  for  the  12-Mg  systematic 
difference  observed  between  weighing 
laboratories.  The  51.7-Mg  estimate 
discussed  above  includes  this 
adjustment. 

MSHA  and  NIOSH  also  analyzed  data 
submitted  by  the  NMA  in  connection 
with  these  proceedings.  An  important 
result  of  that  analysis,  described  in 
Appendix  C,  was  an  estimate  of  Oe  equal 
to  76  Mg  ±  15  Mg.'  This  estimate  is  not 
significantly  different,  statistically,  from 
either  the  97.4-Mg  value  assumed  in  the 
February  1994  notice,  the  80.7-Mg  NBS 
estimate,  or  the  51.7-Mg  value  estimated 
for  samples  collected  between  late  1992 
and  mid-1995.  Since  the  NMA  data 
were  obtained  from  samples  collected 
by  Skyline  Coal.  Inc.,  prior  to  1995,  the 
Secretaries  believe  these  data  confirm 
the  51.7-Mg  value  of  Oe  applicable  to  the 
Skyline  samples.  The  estimate  of  Oe 
obtained  from  the  Skyline  data  is, 
however,  significantly  greater  than  the 
value  estimated  for  weight-gain 
measurements  under  MSHA's  current 
inspection  program.  This  is  explained 
by  the  fact  that  when  the  Skyline 
samples  were  collected,  all  samples 
were  weighed  in  different  laboratories 
before  and  after  sampling,  and  the 
weights  were  truncated  to  0.1  mg.  before 
calculating  the  weight  gain. 


'  To  construct  a  90-percent  confldence  interval  for 
Oc.  based  on  the  Skyline  data,  the  15-|i,  "standard 
error  of  the  estimate"  must  be  multiplied  by  a 
confidence  coefficient  of  1.64. 


Truncation  of  weights,  and  also  the 
practice  of  pre-  and  post -weighing 
samples  in  different  laboratories,  were 
discontinued  for  inspector  samples  in 
mid-1995.  Under  MSHA's  revised 
procedures  for  processing  inspector 
samples,  filter  capsules  are  weighed 
both  before  and  after  sampling  in 
MSHA's  laboratory.  Furthermore,  the 
results  recorded  and  used  in  calculating 
dust  concentrations  are  expressed  to  the 
nearest  Mg.  Therefore,  the  5.8-Mg 
estimate  of  Oe  described  above,  applying 
to  pre-  and  post-exposure  weighings  in 
the  same  laboratory  using  current 
equipment  and  no  truncation,  was  used 
by  NIOSH  to  calculate  CV«ej,hi  as  part  of 
the  NIOSH  "indirect"  evaluation  of 
CVuxaj,  placed  into  the  public  record  on 
March  12, 1996. 

Based  on  the  results  of  MSHA's  1995 
field  study,  Oe  was  estimated  to  be  9.12 
Mg  [18].  In  this  study,  the  filter  capsules 
were  used  to  collect  respirable  coal 
mine  dust  samples  in  an  underground 
mine  between  pre-  and  pwst-exposure 
weighings  in  MSHA's  laboratory, 
potentially  subjecting  them  to  unknown 
sources  of  variabiUty  in  weight  gain  not 
covered  by  the  laboratory  estimates. 
Substituting  the  estimated  value  of  Oe  = 
9.12  Mg  into  Equation  3  results  in  a 
corresponding  estimate  of  CV»ej,h«  that 
declines  as  the  sampled  dust 
concentration  increases — ranging  from 
9.3  percent  at  dust  concentrations  of  0.2 
mg/m'  to  less  than  one  percent  at 
concentrations  greater  than  2.0  mg/m'. 
This  estimate  of  CVwei,hi  applies  to  the 
procedure  utilizing  control  filter 
capsules. 

An  updated  estimate  of  a,  =  6.5  Mg 
was  also  calculated  using  the  published 
NBS  procedure  for  filter  capsules 
processed  with  the  current  equipment 
and  procedures  for  inspector  samples. 
This  estimate,  derived  from  weighing 
the  same  group  of  55  unexposed  filter 
capsules  139  times  over  a  218-day 
period,  was  described  in  material  placed 
into  the  public  record  on  March  12, 
1996  [19].  The  6.5  Mg  estimate  applies  to 
filter  capsules  pre-  and  post-weighed 
roboticaliy  on  different  days  within 
MSHA's  laboratory,  but  it  does  not 
reflect  any  potential  efliects  of  removing 
the  capsule  from  the  laboratory  and 
exposing  it  in  the  field  between 
weighings. 

The  estimate  of  imprecision  in 
measured  weight  gain  derived  from  the 
MSHA's  1995  field  study  discussed 
earlier  (9.1  Mg).  falls  only  slightly  above 
the  6.5  Mg  laboratory  estimate.  This 
suggests  that  the  process  of  handling 
and  actually  exposing  the  filter  capsule 
in  a  mine  environment  does  not  add 
appreciably  to  the  imprecision  in 
measured  weight  gain. 
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In  February  1997.  75  unexposed  filter 
capsules  that  had  been  pre-weighed  in 
MSHA's  laboratory  and  distributed  to 
MSHA  district  offices  were  recalled  and 
reweighed  (13|.  After  adjusting  for 
variability  attributable  to  the  date  of 
initial  weighing  (i.e..  variability  that 
would  be  eliminated  by  use  of  a  control 
filter  capsule),  these  data  provide  an 
estimate  of  a,  equal  to  8.2  pig  [14|.  This 
estimate,  which  is  based  on  weighings 
separated  by  a  span  of  about  four  to  five 
months,  corroborates  the  9.1  (ig  estimate 
obtained  from  MSHA's  1995  field  study. 

(c)  Negative  Weight-Gain  Measurements 

Some  commenters  pointed  out  that 
MSHA  routinely  voids  samples  when 
the  measured  pre-exposure  weight  of  a 
filter  capsule  is  greater  than  the 
measured  post-exposure  weight. 
According  to  these  commenters,  such 
oociurences  reflect  an  unacceptable 
degree  of  inaccuracy  in  weight-gain 
measurements.  One  commenter  asserted 
that  such  cases  are  "of  particular 
significance  when  only  one  sample  is 
reued  upon."  This  commenter 
attributed  such  occurrences  solely  to 
errors  in  the  capsule  pre-weight  and 
implied  that  they  should  not  be 
expected  to  occur  under  MSHA's 

auality  assurance  program.  It  was. 
lerefore.  implied  that  negative  weight- 
gain  measurements  are  not  consistent 
with  the  degree  of  uncertainty  being 
attributed  to  weighing  error. 

Prior  to  implementation  of  the  1995 
processing  modifications,  a  significant 
fraction  of  samples  with  less  than  0.1 
mg  of  true  weight  gain  (i.e.,  C  <  0.10  mg) 
could  be  expected  to  exhibit  negative 
weight  gains  (i.e..  g  ^-0.1  mg).  Contrary 
to  the  commenter's  implication, 
however,  negative  weight-gain 
measurements  do  not  arise  exclusively 
from  positive  pre-exposure  weighing 
errors  (i.e.,  wi  >  Wi).  They  can  also 
arise,  with  equal  likelihood,  from 
negative  post-exposure  weighing  errors 
(i.e..  w,  <  W,). 

What  is  required  for  a  negative  weight 
gain  (wj  <  wi)  is  that  e  <  -G.  Since  the 
true  «veight  gain  (G)  is  always  greater 
than  or  equal  to  zero,  this  means  that  a 
negative  weight  gain  is  observed  when 
e  is  sufficiently  negative.  Under 
standard  assumptions  of  normally 
distributed  errors,  a,  fully  accounts  for 
the  probability  of  such  occurrences. 
Naturally,  this  probability  becomes 
smaller  as  G  increases  and  also  as  a, 
decreases. 

The  occasional  .negative  weight-gain 
measurements  that  have  been  observed 
are  consistent  with  values  of  o, 
estimated  for  previous  processing 
procedures.  Table  2  contains  the 
probability  of  a  negative  weight-gain 


measurement  for  true  weight  gains  (G) 
ranging  from  0.0  mg  to  0.08  mg. 
assuming  o,  =  51.7  Mg  and  the  previous 
practice  of  truncation,  which  has  now 
been  discontinued  for  inspector 
samples.  Since  the  purpose  here  is  to 
evaluate  the  probability  of  negative 
weight  gains  under  MSHA's  previous 
processing  procedures,  it  is  also 
assumed  that  no  control  filter  capsules 
are  used  to  adjust  weight  gains. 

Table  2.— PROSABiLmr  of  Negative 
Weight-Gain  Measurement.  As- 
suming Truncation  Mto  Oe-51.7 


Estimated  probability 

True  weignt  gam 
G-W,-W,  (mg) 

of  negative  measure- 
ment.% 

0.00 

12.9 

.01 

M 

m 

5.1 

.09 

2A 

M 

1j6 

.06 

a? 

.06 

A 

.07 

2 

.06 

.1 

NOTE:  Tabled  probabilities  (in  percent)  were 
obtained  from  a  simulation  of  35.000  weight- 
gain  measurements  at  each  value  d  Q.  as- 
suming normally  distributed  weighing  errors 
and  the  now  dncontinued  practice  of  meas- 
urement tnincation. 

One  commenter  suggested  the  use  of 
a  test  based  on  the  frequency  of  negative 
weight-gain  measurements  to  check  the 
magnitude  of  the  MSHA/NIOSH 
estimate  of  CV,o,^.  As  proposed  by  the 
commenter.  the  test  of  CV,ot»i  would 
consist  of  comparing  the  observed 
proportion  of  samples  voided  due  to  a 
negative  recorded  weight  gain  to  the 
proportion  expected,  given  CV,o«>i  equal 
to  the  MSHA/NIOSH  estimate.  If  the 
observed  proportion  were  to  exceed  the 
expected  proportion,  then  this  would 
constitute  evidence  that  CVuui  was 
being  underestimated. 

The  commenter  miscalculated  the 
expected  proportion,  because  he 
niischaracterized  the  MSHA/NIOSH 
estimate  of  CV,at.i  as  constant  over  the 
continuum  of  dust  concentrations.  The 
MSHA/NIOSH  estimate  of  CV^^ 
increases  as  dust  concentrations 
decrease.  This  would  cause  a  higher 
proportion  of  negative  results  than  what 
the  commenter  projected  under  the 
MSHA/NIOSH  estimate,  regardless  of 
what  statistical  distribution  of  dust 
concentrations  is  assumed. 

The  commenter's  projection  also 
neglected  to  take  into  account  the  effects 
of  truncating  pre-  and  post-exposure 
weights  to  multiples  of  0.1  mg. 
Although  this  practice  has  now  been 
discontinued  for  MSHA  inspector 


samples,  it  is  a  factor  in  the  available 
historical  data. 

In  principle,  if  the  statistical 
distribution  of  true  dust  concentrations 
were  known,  the  expected  proportion  of 
samples  voided  for  negative  weight  gain 
could  be  recalculated  to  reflect  both  a 
variable  CVmui  and,  when  applicable, 
truncation  of  recorded  weignts. 
However,  under  the  commenter's 
proposal,  deriving  the  ex])ected 
proportion  of  negative  measurements 
would  involve  not  only  CVmui.  but  also 
an  estimate  of  the  distribution  of  true 
diM  concentrations.  Such  an  estimate 
would  rely  on  the  tenuous  assumption 
that  a  mixtiire  of  dust  concentrations  in 
different  environments  is  closely 
approximated  by  a  lognormal 
distribution  far  into  the  lower  tail — i.e., 
even  at  concentrations  extremely  near 
zero.  Furthermore,  valid  estimation  of 
the  lognormal  parameters,  applicable  to 
dust  concentrations  near  zero,  would  be 
complicated  by  measiuement  errors, 
especially  those  resulting  in  negative  or 
zero  values.  Depending  on  the  data 
used,  truncation  effects  could  also 
confound  the  analysis. 

Before  tnmcation  was  discontinued, 
negative  weight-gain  measurements 
were  caused  oy  various  combinations  of 
pre-  and  post-exposure  weighing  and 
truncation  error.  Since  truncation,  and 
especially  interlaboratory  variability, 
have  now  been  removed  as  sources  of 
error  in  weight-gain  measurements  for 
inspector  samples,  negative  weight-gain 
measurements  are  expected  to  occur  less 
frequently  than  in  the  past. 

(d)  Comparing  weight  gains  obtained 
from  paired  samples 

Some  commenters  maintained  that 
"although  there  may  be  slight 
differences  between  how  the  samples 
are  dried*  *  *,"  differences  between 
the  weight  gain  observed  in  MSHA 
samples  and  simultaneous  samples 
collected  nearby  (and  processed  at  an 
independent  laboratory)  indicated  a 
greater  degree  of  weighing  uncertainty 
than  what  was  being  assumed.  In 
response  to  the  Secretaries'  request  for 
any  available  data  supporting  this 
position,  results  fit>m  paired  dust 
samples  were  provided  by  two  coal 
companies. 

In  comparing  measurements  obtained 
from  paired  samples,  there  are  several 
important  considerations  that  some 
commenters  did  not  take  into  account. 
First,  if  two  different  sampler  units  are 
exposed  to  identical  atmospheres  for  the 
same  period  of  time,  the  difference 
between  weight-gain  measurements  gi 
and  g3  arises,  in  part,  from  two 
independent  weight-gain  measurement 
errors,  ei  and  ei.  If  uncertainty  due  to 


each  of  these  errors  is  represented  by  Oe, 
then  the  difference  between  gi  and  g2 
has  uncertainty  due  to  weighing  error 
equal  to  OeV2.  Consequently,  weight 
gains  measured  in  the  same  laboratory, 
on  the  same  day,  for  different  filter 
capsules  exposed  to  identical 
atmospheres  can  be  expected  to  differ 
by  an  amount  whose  standard  deviation . 

is  1.41*Oe. 

Furthermore,  if  the  two  exposed 
capsules  are  processed  at  different 
laboratories,  the  difiierence  in  weight 
gains  contains  an  additional  error  term 
arising  from  differences  between 
laboratories.  Evidence  was  presented 
that  this  term  (o„  in  the  notation  of  Il2]) 
is  for  more  significant  than  the  intra-lab. 
intra-day  weighing  error  in  MSHA's 
laboratory.  Moreover,  the  additional 
uncertainty  introduced  by  use  of  a  third 
laboratory  also  depends  on  unknown 
weighing  imprecision  within  that 
laboratory,  which  may  differ  from  that 
maintained  by  MSHA^s  measurement 
assurance  process.  (See  Appendix  C  for 
analysis  of  paired  sample  data 
submitted  by  NMA). 

However,  the  most  important 
consideration  in  comparing  weight 
gains  from  two  different  samples  is  that 
under  real  mining  conditions,  the 
atmospheres  sampled  may  not  be 
identical — even  if  the  sampler  units  are 
located  near  one  another.  Differences  in 
atmospheric  dust  concentrations  over 
relatively  small  distances  have  been 
documented  [20].  Such  differences 
would  be  expected  to  produce 
corresponding  differences  in  weight 
gain  that  are  unrelated  to  the  accuracy 
of  a  single,  full-shift  measurement  as 
defined  by  the  measurement  objective 
explained  earlier  in  this  notice. 

n.  Pump  Variability 

The  component  of  uncertainty  due  to 
variability  in.  the  pump,  represented  by 
CVpump,  consists  of  potential  errors 
associated  with  calibration  of  the  pump 
rotameter,  variation  in  flow  rate  during 
sampling,  and  (for  those  pumps  with 
rotameters)  variability  in  the  initial 
adjustment  of  flow  rate  when  sampling 
is  begim.  The  Secretaries  believe  that 
CVpump  adequately  accounts  for  all 
uncertainty  identified  by  commenters  as 
being  associated  with  the  volume  of  air 
sampled. 

In  deriving  the  Values  Table 
published  in  MSHA's  February  1994 
notice,  MSHA  used  a  value  of  5  percent 
to  represent  uncertainty  associated  with 
initial  adjustment  of  flow  rate  at  the 
beginning  of  the  shift  and  another  value 
of  5  percent  to  represent  flow  rate 
variability.  The  5-percent  value  for 
variability  in  initial  flow  rate 
adjustment  was  estimated  from  a 


laboratory  experiment  conducted  by 
MSHA  in  the  early  1970s,  while  the 
value  for  flow  rate  variability  was  based 
on  the  allowable  flow  rate  tolerance 
specified  in  30  CFR  part  74.  This  part 
requires  that  the  flow  rate  of  all 
sampling  systems  not  vary  by  more  than 
±5  percent  over  a  full  shift  with  no  inore 
than  two  adjustments.  MSHA  did  not 
include  a  separate  component  of 
variability  for  pump  rotameter 
calibration  because  it  was  already 
included  in  the  5-percent  value  used  to 
represent  flow  rate  variability. 

Based  on  a  review  of  published 
results  [10],  the  Secretaries  concluded 
that  the  component  of  uncertainty 
associated  with  the  combined  effects  of 
variability  in  flow  rate  during  sampling 
and  potential  errors  in  calibration  is  less 
than  3  percent.  Therefore,  as  proposed 
in  the  March  12, 1996  notice,  the 
Secretaries  are  now  estimating 
uncertainty  due  to  variability  in  flow 
rate  to  be  3  percent. 

Because  MSHA  could  not  provide  the 
experimental  data  supporting  the  5- 
percent  value  used  to  represent 
uncertainty  associated  with  the  initial 
adjustment  of  flow  rate,  one  commenter 
recommended  that  MSHA  conduct  a 
new  experiment.  In  response  to  that 
request,  MSHA  conducted  a  study  to 
establish  the  variability  associated  with 
the  initial  flow  rate  adjustment.  The 
study,  placed  into  the  public  record  on 
September  9, 1994,  attempted  to 
emulate  realistic  operating  conditions 
by  including  a  variety  of  sampling 
personnel  making  adjustments  under 
various  conditions.  Results  showed  the 
coefficient  of  variation  associated  with 
the  initial  adjustment  to  be  3  ±  0.5 
percent  [11].  The  Secretaries  consider 
this  study  to  provide  the  best  available 
estimate  for  uncertainty  associated  with 
the  initial  adjustment  of  a  sampler  unit's 
How  rate.  Therefore,  as  proposed  in  the 
March  12, 1996  notice,  the  Secretaries 
are  now  estimating  uncertainty  due  to 
variability  in  the  initial  adjustment  to  be 
3  percent. 

One  commenter  expressed  concern 
regarding  how  representative  MSHA's 
study  on  initial  flow  rate  adjustment 
was  of  actual  sampling  conditions.  The 
Secretaries  consider  the  conditions 
under  which  the  study  was  conducted 
to  have  adequately  mimicked  conditions 
under  which  the  flow  rate  of  a  coal  mine 
dust  sampling  system  is  adjusted.  This 
was  more  rigorous  than  the  original 
study,  ftt>m  which  MSHA  estimated  the 
5-percent  value  assumed  in  the 
February  12, 1994  notice.  The  tests  were 
conducted  in  an  underground  mine, 
using  both  experienced  and 
inexperienced  persons  to  make  the 
adjustments.  Also,  the  only  illumination 


was  supplied  by  cap  lamps  worn  by  the 
person  making  the  adjustments.  Tests 
were  conducted  for  adjustments  made 
in  three  different  physical  positions: 
standing,  kneeling  and  prone. 
Inspection  personnel  participating  in 
the  study  provided  guidance  as  to  the 
methods  typically  used  by  inspection 
personnel  in  adjusting  pumps.  In  fact, 
environmental  conditions  under  which 
the  test  was  conducted  were  generally 
more  severe  than  those  normally 
encoimtered  by  inspection  personnel, 
since  initial  adjustment  of  the  pumps 
normally  occurs  on  the  surface  just 
before  the  work  shift  begins. 

The  same  conunenter  also  questioned 
why  only  the  variability  associated  with 
initial  adjustment  of  the  flow  rate  was 
estimated  and  not  the  variability 
associated  with  subsequent  adjustments 
during  the  shift.  This  is  because  the 
variability  associated  with  the 
subsequent  flow  rate  adjustments  of  an 
approved  sampler  unit  is  already 
included  in  the  3-percent  value 
estimated  for  variability  in  flow  rate 
over  the  duration  of  the  shift. 

Since  variability  in  the  initial  flow 
rate  adjustment  is  independent  of 
calibration  of  the  pump  rotameter  and 
variability  in  flow  rate  during  sampling, 
these  two  sources  of  uncertainty  can  be 
combined  through  the  standard 
propagation  of  errors  formula: 


CVp„«.p  =  >/(3*)'+(3%)'=4.2% 

This  estimate  accords  well  with  a 
more  recent  finding  based  on  186 
measurements  in  an  underground  mine, 
using  constant  flow-control  pumps  [18). 
That  study  estimated  CVp„„p  =  4.0 
percent  and  concluded  that  CVpump  was 
unlikely  to  exceed  4.4  percent. 

Three  commenters  stated  that  there 
are  reports  of  sampling  pumps  being 
calibrated  and  used  at  altitudes  differing 
by  as  much  as  3000  feet  and  that,  for 
many  pumps,  this  could  result  in  more 
than  a  3-percent  change  in  flow  rate  p>er 
1000  feet  of  altitude.  MSHA  recogniasd 
this  as  a  potential  problem  as  early  as 
1975.  As  a  result,  MSHA  conducted  a 
study  to  ascertain  the  effect  of  altitude 
on  coal  mine  dust  sampler  calibration 
[21].  The  study  showed  that  both  pump 
performance  and  rotameter  calibration 
were  affected  by  changes  in  altitude  but 
that  an  approved  MSA  sampling  system, 
calibrated  and  adjusted  at  an  altitude  of 
800  feet  to  a  flow  rate  of  2.0  L/min, 
would  meet  the  requirement  of  30  CFR 
74.3(11)  when  sampling  at  an  altitude  of 
10,000  feet,  even  if  no  adjustment  were 
made  to  the  pump.  The  study  also 
provided  equations  for  adjusting  the 
calibration  mark  on  the  pump  rotameter 
so  that,  when  sampling  at  an  altitude 
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different  from  the  one  at  which  the 
rotameter  was  calibrated,  the 
appropriate  flow  rate  would  be 
obtained.  These  procedures  are  used  by 
MSHA  inspectors  in  instances  where 
the  sampling  altitude  is  significantly 
different  bt>m  the  altitude  where  the 
sampling  system  is  calibrated. 

Some  commenters  questioned  the 
ability  of  the  older  MSA  Model  C 
pumps  to  meet  the  same  flow  rate 
specifications  as  new  pumps.  MSHA 
has  discontinued  the  use  of  these  older 
pumps  in  its  sampling  program  and  will 
be  using  only  flow-control  pimips.  More 
recent  MSHA  studies  show  that  these 
pumps  continue  to  meet  the  flow  rate 
requirement  of  30  CFR  74.3(11)  at 
altitudes  up  to  10.000  feet  [22].  As  a 
result,  the  flow-control  pumps  currently 
used  by  inspectors  can  be  calibrated  at 
one  altitude  and  used  at  another  altitude 
with  no  additional  adjustments  made  to 
the  pumps.  Furthermore,  all  sampler 
units  used  to  measure  respirable  dust 
concentrations  in  coal  mine 
environments  are  required  to  be 
approved  in  accordance  with  the 
regulatory  requirements  of  30  CFR  part 
74,  which  require  flow  rate  consistency 
to  be  within  ±  0.1  L/min  of  the  2.0  U 
min  flow  rate.*  MSHA's  experience  over 
the  past  20  years  has  demonstrated  that 
flow  rate  consistency  of  older  sampling 
systems  will  continue  to  meet  the 
requirements  speciHed  in  part  74, 
provided  the  systems  are  regularly 
calibrated  and  maintained  in  approved 
condition.  To  ensure  that  sampling 
systems  continue  to  meet  the 
specification  of  part  74,  MSHA's  policy 
requires  calibration  and  maintenance  by 
specially  trained  personnel  in 
accordance  with  MSHA  Informational 
Report  No.  1121  (revised). 

///.  Intersampler  Variability 

Intersampler  variability,  represented 
by  CVumpttr.  accounts  for  uncertainty 
due  to  physical  variations  from  sampler 
to  sampler.  Most  of  the  commenters 
ignored  this  source  of  uncertainty.  One 
commenter,  however,  stated  that  10-mm 
nylon  cyclones  are  subject  to 
performance  variations  due  to  static 
charging  phenomena  (discussed  in 
Appendix  A). 

Intersampler  variability  was 
investigated  by  Bowman  et  al.  (10), 
Bartley  et  al.  Il7l.  and  Kogut  et  al.  [181. 
Bowman  et  al.  designed  a  precision 


*S«ct>on  74.3(13)  requires  tluit  flow  rate  in  an 
approved  sampler  unit  deviate  from  2.0  L/min  by 
no  more  than  S  percent  over  an  8-hour  period,  with 
no  more  than  2  readjustments  after  the  initial 
setting.  However,  this  is  a  maximum  deviation,  and 
the  uncertainty  associated  with  pump  flow  rale,  as 
quantiRed  by  its  coefficient  of  variation,  is  3 
percent. 


experiment  to  determine  the 
contribution  to  CVmsi  from  differences 
between  individual  coal  mine  dust 
sampler  units.  Based  on  their 
experiment,  they  reported  CVuoipier »  1.6 

Krcent,  which  included  variation  in 
th  the  10-mm  nylon  cyclone  and  the 
MSA  Model  G  pump.  They  concluded 
that  this  low  degree  of  component 
variability  indicates  there  is  excellent 
uniformity  in  the  mechanical 
components  of  dust  sampler  units. 
Bartley,  frt>m  his  experimental 
investigation  of  eight  lO-ram  nylon 
cyclones,  estimated  CVsmpict  to  be  no 
more  than  5  percent  for  aerosols  with  a 
size  distribution  typical  of  those  found 
in  coal  mine  environments.  Based  on  an 
analysis  involving  32  different  sampler 
units,  Kogut  et  al.  found  that  CVumpier 
was  unlikely  to  exceed  3.1  percent. 
Unlike  Bartley's  study,  however,  this 
analysis  relied  on  new  cyclones,  which 
might  be  expected  to  exhibit  less 
variability  than  older,  heavily  used 
cyclones.  Therefore,  NIOSH  used  the 
more  conservative  estimate  of  5  percent, 
with  an  upper  95-percent  confidence 
limit  of  9  percent,  in  its  "indirect 
approach"  for  estimating  CV,oui  and 
evaluating  method  accuracy  |3). 

Appendix  C— Data  Submitted  by 
Conunentera 

During  the  public  hearings,  several 
commenters  indicated  they  had  data 
showing  that  MSHA  and  NIOSH  had 
underestimated  the  overall  magnitude  of 
uncertainty  associated  with  a  single, 
full-shift  measurement.  These  data  and 
accompanying  analyses  were  submitted 
to  the  record  and  evaluated  by  MSHA 
and  NIOSH.  Some  of  the  data  sets 
consisted  of  paired  samples,  where  two 
approved  sampler  units  were  placed 
nearby  one  another  and  operated  for  a 
full  shift.  One  of  the  resulting  samples 
was  analyzed  in  MSHA's  laboratory  and 
the  other  by  an  independent  laboratory. 
These  data  were  represented  as  showing 
that  single,  full-shift  measurements 
cannot  accurately  be  used  to  estimate 
dust  concentrations.  Other  data  sets 
submitted  consisted  of  unpaired 
measurements  collected  from  miners  at 
intervals  over  varying  spans  of  time. 
These  data  sets  were  represented  as 
showing  that  exposures  vary  widely 
between  shifts  and  between 
occupations. 

/.  Paired  Sample  Data  Submitted  by  the 
NMA 

The  American  Mining  Congress  and 
National  Coal  Association  (AMC  and 
NCA  have  since  merged  into  the 
National  Mining  Association,  (NMA)j 
submitted  at  the  request  of  MSHA  and 
NIOSH  a  data  set  consisting  of  381  pairs 


of  exposure  measurements.  These 
measurements  had  been  obtained  from 
the  "designated  occupations"  on  two 
longwall  and  six  continuous  mining 
sections  belonging  to  Skyline  Coal,  Inc. 
Two  sampling  units  were  placed  on 
each  participating  miner  and  operated 
for  the  full  shift.  After  sampling,  one 
sample  cassette  was  sent  to  MSHA  for 
analysis  while  the  other  was  analyzed  at 
a  private  laboratory.  All  samples  were 
reported  to  be  "portal  to  portal"  samples 
as  required  by  MSHA  reflations.  Using 
these  data,  the  NMA  estimated  an 
overall  CV  of  16  percent.  Based  on  this 
16-percent  estimate,  the  NMA  suggested 
that  MSHA  had  underestimated 
measurement  uncertainty  in  its 
February  1994  notice  by  60  percent  at 
dust  concentrations  of  2.0  mg/m^. 

The  NMA  estimate  of  16  percent  for 
overall  CV  includes  not  only  sampling 
and  analytical  error,  but  also  variability 
arising  from  two  additional  sources:  (1) 
Spatial  variability  between  the  locations 
where  the  two  samples  were  collected: 
and  (2)  interlaboratory  variability 
introduced  by  the  fact  that  a  third 
laboratory  was  involved  in  weighing 
exposed  filter  capsules. 

Since  the  two  dust  samples  within 
each  pair  submitted  were  not  collected 
at  precisely  the  same  location, 
differences  observed  between  paired 
samples  in  the  Skyline  data  are  partly 
due  to  spatial  variability.  The 
Secretaries  fully  recognize  and 
acknowledge  that,  as  suggested  by  the 
Skyline  data,  spatial  variability  in  mine 
dust  concentrations  can  exist,  even 
within  a  relatively  small  area  such  as 
the  so-called  breathing  zone  of  a  miner. 
Consistent  with  general  industrial 
hygiene  practice,  however,  the 
Secretaries  do  not  consider  such 
variability  relevant  to  the  accuracy  of  an 
individual  dust  concentration 
measurement. 

The  NMA  expressed  sampling  and 
analytical  error  as  a  single  percentage 
relative  to  the  average  of  all  dust 
concentrations  that  happened  to  be 
observed  in  the  data  analyzed.  Contrary 
to  the  NMA  analysis,  sampling  and 
analytical  error  cannot  be  expressed  as 
a  constant  percentage  of  the  true  dust 
concentration.  Because  Oe  is  constant 
with  respect  to  dust  concentration, 
CV  weight  declines  with  increasing  dust 
concentration,  as  explained  in 
Appendix  B.  The  value  of  CVmui 
assumed  by  MSHA  and  NIOSH  for  the 
period  when  the  Skyline  samples  were 
collected  is  approximately  7.5  percent 
when  the  true  dust  concentration  (^)  is 
2.0  mg/m  3  and  approximately  16.2 
percent  when  ^  =  0.5  mg/m  ^.  This  is 
based  on  applying  Equations  2  and  3  to 


Federal  Register /Vol.  63,  No.  22 /Tuesday,  February  3,  1998 /Notices 


5685 


Oe  =  51.7  ^g,  CVpunq,  =  4.2  percent,  and 
CV,«„pie,  =  5  percent. 

Even  if  the  effects  of  spatial  variability 
and  the  third  laboratory  are  ignored,  and 
the  overall  CV  is  interpreted  as  an 
average  over  the  range  of  concentrations 
encountered,  the  16-percent  value 
reported  by  the  NMA  makes  no 
allowance  for  the  paired  covariance 
structure  of  the  data.  Therefore,  MSHA 
and  NIOSH  consider  the  16-j)ercent 
value  to  be  erroneous,  even  under 
NMA's  assumptions. 

MSHA  and  NIOSH  re-analyzed  the 
Skyline  data  in  order  to  check  whether 
these  data  were  consistent  with  the 
value  of  Oe  (i.e.,  51.7  ^g)  estimated  for 
the  time  when  the  Skyline  samples  were 
collected.  To  distinguish  the  NMA 
interpretation  of  sampling  and 
analytical  error  (including  spatial 
variability)  from  the  Secretaries' 
interpretation  (excluding  spatial 
variability),  SAE  will  denote  sampling 
and  analytical  error  according  to  the 
Secretaries'  interpretation,  and  SAE* 
will  denote  sampling  and  analytical 
error  according  to  the  NMA 
interpretation.  If  CV,p„i^  denotes  the 
component  of  SAE'  attributable  to 
spatial  variability  for  each 
measurement,  it  follows  that       _ 

SAE-  =  (CV2,o.al  +  CV^p.,ui)"2.  ' 

To  estimate  SAE*  as  a  function  of  dust 
concentration  from  the  data  provided,  a 
least-squares  regression  analysis  was 
performed  on  the  square  of  the 
difference  between  natural  logarithms  of 
dust  concentrations  xi  and  X2  observed 
within  each  pair.  Let  ji*  denote  the  true 
mean  dust  concentration,  not  only  over 
the  full  shift  sampled,  but  also  over  the 
two  locations  sampled.  The  expected 
value  (£{•})  of  each  squared  difference 
forms  the  ordinate  of  the  regression  line 
at  each  value  of  the  abscissa  (1/(1*)^: 
E{(Ln{X,)  -  Ln(X2))  2}  -  2(SAE*)  2 

=  2(CV2,o„,+CV2,p„^) 

=  21CV  2p„„p+CV  2^pter+CV  2 

weigKt+CV  2,p,^|||J 

=  2(CV2p^p+CV2^p^H■CV2.p^)+ 
2(1.4380e/fl*)2 

=ao+a,(l/H*)2 

Since  no  control  filter  capsules  were 
used  in  processing  the  Skyline  dust 
samples,  CV  weigiK  does  not,  in  this 
analysis,  contain  the  V2  factor  shown  in 
Equation  3  of  Appendix  B.  The  intercept 
of  the  regression  line  is 
ao=2(CV2pu„,p+CV2+.^p,„+CV2  ^^l 
and  the  slope  is  ai=2(1.4380e)2.  "To  carry 
out  the  regression  analysis,  \i*  was 
approximated  by  (xi-t-X2)/2.  Regression 
estimates  of  the  parameters  ao  and  ai 
were  used  to  generate  corresponding 
estimates  of  Oe  and  CV  2  ,patiai. 

The  least  squares  estimate  of  Oe 
obtained  from  this  analysis  is  76.0  pg. 


with  standard  error  of  ±15  Mg.  This  is 
not  significantly  different,  statistically, 
from  the  51.7-(ig  value  estimated  for  the 
time  period  when  the  Skyline  samples 
were  collected.  Assuming  CVpump=4.2 
percent  and  CV„,apie,=5  percent,  the 
value  of  CVtpatiai  obtained  frt>m  the  least 
squares  estimate  of  ao  is  19.7  percent, 
with  standard  error  of  ±2.9  percent. 

//.  Paired  Sample  Data  Submitted  by 
Mountain  Coal  Company 

Mountain  Coal  Company  submitted  a 
data  set  consisting  of  the  difference 
(expressed  in  mg/m  ^)  between  paired 
samples  collected  from  miners  over 
roughly  a  one-year  period.  Two  sampler 
units  were  placed  on  each  participating 
miner  (presumably  one  on  each  collar  or 
shoulder)  and  operated  for  roughly  a 
full  shift.  One  sample  cassette  was  sent 
to  MSHA  for  analysis  (post-weighing) 
while  the  other  was  analyzed  at  a 
private  laboratory. 

Mountain  Coal  Company  provided 
only  the  differences  between 
measurements  within  each  pair  and  not 
the  concentration  measurements 
themselves.  Since  CVeot«i  varies  with 
dust  concentration,  and  the  dust 
concentrations  were  not  provided,  it 
was  impossible  to  form  a  valid  estimate 
of  measurement  variability  from  these 
data,  or  to  determine  what  part  of  the 
observed  differences  could  be  attributed 
to  weighing  error  and  what  part  to 
spatial  variability  or  variability 
attributable  to  operation  of  the  pimip 
and  physical  differences  between 
sampler  units. 

ni.  Exposure  Data  Submitted  by  Jim 
Walter  Resources,  Inc. 

Jim  Walter  Resources,  Inc.  submitted 
a  data  set  consisting  of  exposure 
measurements  collected  from  all  miners 
working  on  two  longwall  sections. 
Measurements  were  collected  from  each 
miner  on  five  consecutive  days.  This 
procedure  was  repeated  during  five 
sampling  cycles  over  a  two-year  period. 
During  each  sample  cycle  the  five 
measurements  for  each  miner  were 
averaged  and  compared  to  the  respirable 
dust  standard.  According  to  Jim  Walter 
Resources,  Inc.,  the  sampling  plan 
"eliminates  the  effect  of  the  variability 
of  the  environment  and  minimizes  the 
error  due  to  the  coefficient  of  variation 
of  the  pump  because  all  miners  (original 
emphasis)  are  sampled  for  five  shifts," 
and  these  data  "show  the  variability  of 
the  sample  pump  and  of  the  worker's 
exposure  to  respirable  dust." 

In  its  submission,  Jim  Walter 
Resoiu'ces,  Inc.  apparently  assumed  that 
the  quantity  being  measured  is  average 
dust  concentration  across  a  number  of 
shifts,  rather  than  average  dust 


concentration  averaged  over  a  single 
shift  at  the  sampling  location.  The 
Secretaries  agree  that  dust 
concentrations  do  vary  from  shift  to 
shift  and  from  job  to  job,  as  these  data 
illustrate.  This  variability,  however,  is 
largely  under  the  control  of  the  mine 
operator  and  should  not  be  considered 
when  evaluating  the  accuracy  of  a 
single,  full-shift  measurement. 

rV.  Exposure  Data  Submitted  by  the 
NMA 

The  NMA  submitted  data  consisting 
of  recently  collected  and  historical 
measurements  collected  from  the 
designated  occupations  (continuous 
miner  operator  for  continuous  mining 
sections  and  either  the  headgate  or 
tailgate  shearer  operator  for  longwall 
mining  sections)  for  three  continuous 
mining  sections  and  five  longwall 
mining  sections.  According  to  the  NMA 
analysis,  there  is  a  17-percent 
probability  that  these  mines  would  be 
cited,  even  though  the  long-term  average 
is  less  than  the  respirable  dust  standard. 

The  NMA  failed  to  recognize  that  the 
quantity  being  measured  is  dust 
concentration  averaged  over  a  single 
shift  at  the  sampling  location.  The 
Secretaries  agree  that  exposures  do  vary 
from  shift  to  shift,  as  these  data 
illustrate.  This  variability,  however,  is 
largely  imder  the  control  of  the  mine 
operator  and  should  not  be  considered 
when  evaluating  the  accuracy  of  a 
single,  full-shift  measurement. 

V.  Sequential  Exposure  Data  Submitted 
by  Jim  Walter  Resources,  Inc. 

Jim  Walter  Resources,  Inc.  submitted 
data  collected  ft^m  several  longwall 
faces.  For  each  longwall,  seven  dust 
samples  were  collected,  using  sampler 
units  placed  on  the  longwall  face  at 
least  48"  ft^m  the  tailgate  at  the  MSHA 
061  designated  location.  Pumps  were 
successively  turned  off  in  one  hour 
increments,  resulting  in  samples 
covering  progressively  longer  time 
periods  over  the  course  of  the  shift,  from 
one  to  eight  hours.  This  was  repeated  on 
a  number  of  days  at  each  longwall. 

Many  of  the  samples  showed  either 
the  same  or  less  weight  gain  than  the 
previous  sample  (collected  over  a 
shorter  time  period)  within  a  sequence. 
In  the  cover  letter  and  written 
comments  accompanying  these  data,  it 
was  claimed  that  the  weight  gains 
observed  for  samples  within  each 
sequence  should  progressively  increase, 
irrespective  of  variations  in  air  flow  and 
production  levels,  and  that  the  patterns 
observed  exemplify  "the  variability  of 
sample  results  with  today's  equipment 
and  weighing  techniques." 
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MSHA  and  NIOSH  have  concluded 
that  these  data  cannot  be  used  to 
estimate  or  otherwise  evaluate 
measurement  accuracy  for  the  following 
reasons:  First,  a  highly  sensitive  and 
accurate  sampling  device  would  be 
expected  to  produce  variable  results 
when  exposed  to  even  slightly  different 
environments.  Since  the  samples  within 
each  sequence  of  seven  were  not 
collected  at  exactly  the  same  point,  they 
are  subject  to  spatial  variability  in  dust 
concentration.  It  is  well  known  that  dust 
concentrations  can  vary  even  within 
small  areas  alon^  a  longwall  face. 
Therefore,  variability  in  sample 
results  is  attributable  not  only  to 
measurement  errors  but  also  to 
variations  in  dust  concentration  due  to 
spatial  variability. 

Second,  even  on  a  production  shifl, 
variations  in  air  flow  and  production 
levels  over  the  course  of  the  shift  can 
result  in  periods  within  the  shift  during 
which  the  true  dust  concentration  to 
which  a  sampler  is  exjxMed  is  low  or 
.near  zero.  If  a  sampler  unit  is  exposed 
to  a  relatively  low  dust  concentration 
during  the  final  hour  in  which  it  is 
exposed,  any  difference  between  that 
sample  and  the  previous  sample  will 
tend  to  be  dominated  by  spatial 
variability.  In  such  cases  the  increase  in 
weight  acciunulated  during  the  final 
hour  would  be  statistically  insignificant 
as  compared  to  variability  in  dust 
concentration  at  different  locations. 
Without  detailed  knowledge  of  the 
airflow  and  production  levels  as  they 
varied  over  each  shift,  it  is  impossible 
to  determine  how  many  cases  of  this 
type  would  be  expected.  However, 
approximately  one-half  of  such  samples 
would  be  expected  to  exhibit  less 
weight  gain  than  the  previous  sample. 

Further,  because  sample  weights  were 
truncated  to  0.1  mg  at  the  time  these 
data  were  collected,  and  because 
expected  weight  gains  of  less  then  0.1 
mg  are  not  uncommon  over  a  one-hour 
period,  there  would  be  no  apparent 
increase  in  recorded  weight  gain  in 
many  cases  where  the  two  sample 
results  actually  differed  by  a  positive 
amount.  Therefore,  some  unknown 
number  of  cases  showing  no  difference 
in  successive  weight  gains  are 
attributable  to  truncation  effects. 
Truncation  has  now  been  discontinued 
for  samples  collected  under  MSHA's 
inspection  program. 

Finally,  as  has  been  shown  in 
Appendix  B,  a  certain  percentage  of 
negative  weight-gain  measurements  at 
low  dust  concentrations  is  consistent 
with  the  weighing  imprecision 
experienced  at  the  time  these  samples 
were  collected.  However,  since  these 
data  were  not  collected  in  a  controlled 


environment,  it  is  impossible  to 
determine  what  that  percentage  should 
be.  Because  the  weight  gain  for  each 
sample  is  determined  as  the  difference 
between  two  weighings,  comparison  of 
weight  gains  between  two  samples 
involves  a  total  of  four  independent 
weighing  errors.  Therefore,  variability 
attributable  purely  to  weighing  error  in 
the  difference  between  weight  gains  in 
two  successive  samples  is  greater  (by  a 
factor  equal  to  V2)  than  variability  due 
to  weighing  error  in  a  single  sample. 
Furthermore  samples  collected  over  less 
than  a  full  shift  are  subject  to  more 
variability  due  to  random  fluctuations 
in  pump  air  flow  and  cyclone 
performance  than  samples  collected 
over  a  full  shift.  Both  of  these 
considerations  increase  the  Ukelihood 
that  a  sample  will  exhibit  less  weight 
gain  than  its  predecessor,  as  compared 
to  the  likelihood  of  recording  a  negative 
weight  gain  for  a  single,  full-shift 
sample. 

Ranerenoes 

1.  Kennedy.  E.R..T.J.  Fischbach.  R.  Song. 
P.M.  Eller,  and  S.A.  Shulman.  Guidelines  for 
Air  Sampling  and  Analytical  Method 
Development  and  Evaluation.  U.S. 
Department  of  Health  and  Human  Services, 
Public  Health  Service,  National  Institute  for 
Occupational  Safety  and  Health,  DHHS 
(NIOSH)  Publication  No.  95-117. 

2.  European  Standard  No.  EN  482: 
Workplace  atmospheres — General 
requirements  for  the  performance  of 
procedures  for  the  measurement  of  chemical 
agents.  European  Committee  for 
Standardization  (CEN).  1994. 

3.  Wagner.  G.R.  Letter  of  October  13. 1995, 
firom  Gregory  R.  Wagner.  M.D..  National 
Institute  for  Occupational  Safety  and  Health, 
to  Ronald  J.  Schell.  Chief.  Division  of  Health. 
Coal  Mine  Safety  and  Health.  Mine  Safety 
and  Health  Administration. 

4.  Gray.  D.C  and  M.I.  Tillery.  Cyclone 
vibration  effects.  Am  Ind  Hyg  Assoc  J, 
42(9):685-688. 1981. 

5.  Lippmann.  M.  and  R.E.  Albert.  The 
Effect  of  Particle  Size  on  the  Regional 
Deposition  of  Inhaled  Aerosols  in  the  Human 
Respiratory  Tract.  Am  Ind  Hyg  Assoc  |. 
30:257-275. 1969. 

6.  Coddard,  B.,  K.  Bower,  and  D.  Mitchell. 
Control  of  Harmful  Dust  in  Coal  Mines. 
National  Coal  Board.  &-12. 1973. 

7.  Tomb,  T.F.  Memorandum  of  August  31, 
1981.  from  Thomas  F.  Tomb.  Chief,  Dust 
Division.  Pittsburgh  Health  Technology 
Center.  MSHA,  to  William  Sutherland.  Chief. 
Division  of  Health.  Coal  Mine  Safety  and 
Health.  MSHA.  Subject:  Evaluation  of 
Criterion  Used  to  Select  Respirable  Coal  Mine 
Dust  Samples  for  Examination  for  Oversize 
Particles. 

8.  Treaftis.  H.N.  and  T.F.  Tomb.  Effect  of 
Orientation  on  Cyclone  Penetration 
Characteristics  Am  Ind  Hyg  Assoc  ]. 
35(10):598-«02.  1974. 

9.  Tomb,  T  F..  H.N.  Treaftis,  R.L.  Mundell. 
and  PS.  Parobeck.  Comparison  of  Respirable 
Dust  Concentrations  Measured  With  MRE 


and  Modified  Personal  Gravimetric  Sampling 
Equipment.  BuMines  RI  7772, 1973. 

10.  Bowman,  J.D.,  G.M.  Breuer,  S.A. 
Shulman,  and  D.L  Baitley.  Precision  of  Coal 
Mine  Dust  Sampling.  U.S.  Department  of 
Health  and  Human  Services,  Public  Health 
Service.  Centers  for  Disease  Control.  National 
Institute  for  Occupational  Safety  and  Health, 
NTIS  No.  PB-85-2  20-721,  1984. 

11.  Tomb,  T.F.  Memorandum  of  September 
1. 1994,  from  Thomas  F.  Tomb.  Chief,  Dust 
Division,  Pittsburgh  Safety  and  Health 
Technology  Center.  MSHA,  to  Ronald  J. 
Schell.  Chief,  Division  pf  Health.  Coal  Mine 
Safety  and  Health.  MSHA,  Subject: 
Determination  of  the  Precision  of  Setting  the 
Rotameter  Ball  to  a  Calibration  Mark  on 
Personal  Respirable  Dust  Sampling  Pumps. 

12.  Kogut.  J.  Letter  of  May  12, 1994,  from 
)on  Kogut.  MSHA,  to  David  Bartley,  Division 
of  Physical  Sciences  and  Engineering, 
NIOSH. 

13.  Parobeck,  P..  J.  Kogut,  T.  Tomb,  and  L 
Raymond.  Investigation  of  Weighing 
Variability  Between  MSHA  and  MSA 
Laboratories.  Internal  MSHA  Report  1997. 

14.  Wagner.  G.R.  Letter  of  May  28, 1997, 
frx)m  Gregory  R.  Wagner.  M.D..  Acting 
Associate  Director  for  Mining,  National 
Institute  for  Occupational  Safety  and  Health, 
to  Ronald  J.  Schell,  Chief.  Division  of  Health, 
Coal  Mine  Safety  and  Health,  MSHA. 

15.  Kogut, ).  Memorandum  of  September  6, 
1994.  from  Jon  Kogut,  Mathematical 
Statistician,  Denver  Safety  and  Health 
Technology  Center,  MSHA.  to  Ronald  J. 
Schell,  Chief,  Division  of  Health,  Coal  Mine 
Safety  and  Health.  MSHA,  Subject:  Coal  Mine 
Respirable  Dust  Standard  Noncompliance 
Determinations. 

16.  Parobeck.  P.,  T.  Tomb,  H.  Ku,  and  J. 
Cameron.  Measurement  Assurance  Program 
for  Weighing  of  Respirable  Coal  Mine  Dust 
Samples.  ]  Qual  Tech,  13(3):157-165. 1981. 

17.  Barley,  D.L.  Letter  of  September  7, 
1994,  from  David  L.  Bartley,  Research 
Physicist,  Division  of  Physical  Sciences  and 
Engineering,  NIOSH.  to  Ronald  J.  Schell, 
Chief,  Division  of  Health,  Coal  Mine  Safety 
and  Health,  MSHA. 

18.  Kogut,  |., T.F.  Tomb,  PS.  Parobeck,  A.J. 
Gero.  and  K.L.  Suppers.  Measurement 
Precision  With  the  Coal  Mine  Dust  Personal 
Sampler.  Internal  MSHA  Report,  1995. 

19.  Tomb,  T.F.  Memorandum  of  February 
16. 1996,  from  Thomas  F.  Tomb.  Chief,  Dust 
Division.  Pittsburgh  Safety  and  Health 
Technology  Center.  MSHA,  to  Ronald  J. 
Schell.  Chief,  Division  of  Health,  Coal  Mine 
Safety  and  Health.  MSHA.  Subject: 
Investigation  to  Determine  the  Precision  of 
MSHA's  Automatic  Weighing  System  for 
Weighing  Respirable  Coal  Mine  Dust 
Samples. 

20.  Kissell.  F.N.  and  R.A.  Jankowski.  Fixed- 
Point  and  Personal  Sampling  of  Respirable 
Dust  for  Coal  Mine  Face  Workers.  Paper  in 
Proceedings  of  the  6th  US  Mine  Ventilation 
Symposium.  Society  of  Mining.  MeUllurgy, 
and  Exploration.  Inc  (SME),  Littleton.  CO. 
281—186  1993. 

21.  Treaftis,  H.N..  T.F.  Tomb,  and  H.F. 
Garden.  Effect  of  altitude  on  personal 
respirable  dust  sampler  calibration.  Am  Ind 
Hyg  Assoc  I,  37(3):133-138.  1976. 

22.  Gero.  A.J.,  P.S.  Parobeck.  K.L.  Suppers. 
B.P.  Apel.  and  J.D.  Jolson.  The  Effect  of 


Federal  Register /Vol.  63.  No.  22 /Tuesday.  February  3,  1998 /Notices 


5687 


Altitude,  Sample  Port  Inlet  Loading,  and 
Temperature  on  the  Volumetric  Flow  Rate  of 
the  MSA  Escort  Elf»  Constant  Flow  Rate 
Pump.  Pres.  at  Second  International 
Conference  on  the  Health  of  Miners, 
Pittsburgh.  PA,  November  11-13. 1995. 

Dated:  December  19. 1997. 
J.  Davitt  McAtaer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Dated:  December  19, 1997. 

Linda  A.  Raaentock, 

Director.  National  Institute  for  Occupational 
Safety  and  Health. 

Note:  For  the  convenience  of  the  user, 
notice  document  97-33934  is  being  reprinted 
in  its  entirety  because  of  numerous  errors  in 
the  document  originally  appearing  at  62  FR 
68372-68395,  December  31. 1997.  Those 
wishing  to  see  a  listing  of  corrections,  please 
call  Patricia  Silvey.  Mine  Safety  and  Health 
Admtnististion,  703-235-1910. 

(FR  Doc.  97-33934  Filed  12-30-97;  8:45  am] 

MLUNQ  OOOE  41M-1»^  4610-«9-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HaaWt  Administration 

Coal  Mina  Respirabia  Diist  Standard 
NoncompUanca  Datanninations 

Correction  and  Republication 

Note:  For  the  convenience  of  the  user, 
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agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTKM:  Notice;  final  policy. 

SUMMARY:  This  notice  announces  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  final  policy 
concerning  the  use  of  single,  full-shift 
respirable  dust  measurements  to 
determine  noncompliance  and  issue 
citations,  based  on  samples  collected  by 
MSHA,  when  the  applicable  respirable 
dust  standard  is  exceeded.  This  notice 
should  be  read  in  conjunction  with  the 
notice  published  elsewhere  in  today's 
Federal  Register  jointly  by  the 
Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services. 

EFFECTIVE  DATE:  This  policy  is  effective 
March  2, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Schell,  Chief.  Division  of  Health. 
Coal  Mine  Safety  and  Health:  MSHA; 
703-235-1358. 


SUPPLEMENTARY  INR3RMATI0N: 

I.  About  This  Notice 

This  notice  provides  information 
about  MSHA's  new  enforcement  policy 
for  the  use  of  single,  full-shift  respirable 
dust  measurements  obtained  by 
inspectors  to  determine  noncompliance 
with  the  respirable  dust  standard 
(applicable  standard)  under  the  MSHA 
coal  mine  respirable  dust  program.  A 
question  and  answer  format  has  been 
used  to  explain  the  background  for  the 
enforcement  policy,  the  reasons  for  the 
policy  change,  and  the  specific  elements 
of  the  new  policy.  In  addition,  several 
appendices  are  attached  to  and 
incorporated  with  this  final  notice 
which  address  technical  issues 
concerning  the  new  enforcement  policy. 

n.  Background  Information 

A.  How  Has  MSHA  Sampled  Coal  Mines 
for  Noncompliance  in  the  Past? 

Prior  to  October  1975,  noncompliance 
determinations  were  based  on  the 
average  of  full-shift  measurements 
collected  from  individual  occupations 
on  multiple  shifts.  MSHA  interprets  a 
full  shift  for  underground  coal  mines  to 
mean  the  entire  shift  worked  or  8  hours 
in  duration  or  whichever  time  period  is 
less  (30  CFR  70.201(b)).  The  need  to 
reduce  the  Agency's  administrative 
burden  attributable  to  inspector 
sampling  prompted  MSHA  to  revise  its 
underground  health  inspection 
procedures  and  redirect  the  Agency's 
enforcement  resources  away  from 
sampling  and  toward  assessing  the 
effectiveness  of  mine  operators' 
respirable  dust  control  programs. 

Since  October  1975.  MSHA  has 
determined  noncompliance  with  the 
applicable  standard  based  on  the 
average  of  measurements  obtained  for 
different  occupations  during  the  same 
shift  of  a  mechanized  mining  unit 
(MMU).  or  on  the  average  of 
measurements  obtained  for  the  same 
occupation  on  successive  days.  The 
term  MMU  is  defined  in  30  CFR  70.2(h) 
to  mean  a  unit  of  mining  equipment, 
including  hand  loading  equipment, 
used  for  the  production  of  material. 
MSHA  inspectors  routinely  sample 
multiple  occupations  to  determine 
compliance  with  the  applicable 
standard,  assess  the  effectiveness  of 
mine  operators'  dust  control  programs, 
determine  whether  excessive  levels  of 
quartz  dust  are  present,  and  verify  the 
designation  of  the  "high  risk 
occupation"  (now  referred  to  as  the 
"designated  occupation"  or  "D.O." — the 
occupation  on  a  working  section 
exposed  to  the  highest  respirable  dust 


concentration)  to  be  sampled  by  mine 
operators. 

Under  the  sampling  procedures  in 
place  between  1975  and  1991,  MSHA 
inspectors  would  collect  full-shift 
measurements  from  the  working 
environment  of  the  "D.O."  and  four 
other  occupations,  if  available,  on  the 
first  day  of  sampling  each  MMU.  The 
mine  operator  was  cited  if  the  average 
of  all  measurements  obtained  during  the 
same  shift  exceeded  the  applicable 
standard  by  at  least  0.1  miUigram  of 
respirable  dust  per  cubic  meter  of  air 
(mg/m^).  If  one  or  more  measurements 
exceeded  the  applicable  standard  but 
the  average  did  not,  the  Agency's 
practice  was  to  continue  sampling  for 
up  to  four  additional  production  shifts 
or  days.  If  the  inspector  continued 
sampling  after  the  first  day  because  a 
previous  measurement  exceeded  the 
applicable  standard,  noncompliance 
determinations  were  based  on  either  the 
average  of  all  measurements  taken  or  on 
the  average  of  measurements  taken  on 
any  one  occupation.  Thus,  if  the  average 
of  measurements  taken  over  more  than 
one  day  on  all  occupations  was  less 
than  or  equal  to  the  applicable  standard, 
but  the  average  of  measurements  taken 
on  any  one  occupation  exceeded  the 
value  set  by  MSHA  (based  on  the 
cumulative  concentration  for  two  or 
more  measurements  exceeding  10.4  mg/ 
m^,  which  is  equivalent  to  a  5- 
measurement  average  exceeding  2.0  mg/ 
m'),  the  o{>erator  was  cited  for 
exceeding  the  applicable  standard. 

In  some  instances,  MSHA  insp>ectQrs 
sampled  for  a  maximum  of  five 
production  shifts  or  days  before  making 
a  noncompliance  determination. 
However,  most  citations  issued  prior  to 
1991  were  based  on  the  average  of 
multiple  measurements  on  different 
occupations  collected  during  a  single 
shift.  To  illustrate.  MSHA  conducted  a 
computer  simulation  using  data  from 
3,600  MMU  inspections  conducted 
between  October  1989  and  June  1991. 
This  simulation  showed  that  a  total  of 
293  MMUs  would  have  met  the  criteria 
to  be  fotmd  in  noncompliance  with  the 
applicable  standard  based  solely  on  the 
average  of  multiple  measurements.  Two 
hundred  forty-two  of  those 
noncompliance  determinations,  or  83 
p)ercent,  met  the  citation  criteria  based 
on  sampling  results  irom  the  first  day  of 
MSHA  sampling,  rather  than  from 
multi-day  sampling.  Only  51  MMUs,  or 
17  percent,  were  citable  based  on  the 
average  of  measurements  collected  over 
multiple  shifts  or  days.  These  statistics 
clearly  show  that  the  citation  criteria 
were  met  based  not  only  on  the  average 
of  measurements  taken  during  several 
shifts,  but  also  on  the  average  of 
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muhipl*  maasunments  obtained  during 
the  same  shift. 

B  Why  Did  MSHA  Establish  the  Coal 
Mine  Respirable  Dust  Task  Group  and 
Initiate  the  Spot  Inspection  Proffom? 

In  1991  concerns  were  raised  about 
the  adequacy  of  MSMA's  program  to 
control  respirable  coal  mine  dust  in 
underground  coal  mines.  In  response  to 
these  issues.  MSHA  established  the  Coal 
Mine  Respirable  Dust  Task  Group  (Task 
Group)  to  comprehensively  evaluate  the 
effectiveness  of  the  Agency's  respirable 
dust  program. 

The  Task  Group  was  directed  to 
consider  all  aspects  of  the  current 
program,  including  the  role  of  the 
individual  miner  in  the  sampling 
program;  the  feasibility  of  MSHA 
conducting  all  sampling:  and  the 
development  of  new  and  improved 
monitoring  technology,  including 
technology  to  continuously  monitor  the 
mine  enviroimient.  Among  the  issues 
addressed  by  the  Task  Group  was  the 
actual  dust  concentration  to  which 
miners  are  exftosed.  As  a  result,  the 
Agency  initiated  a  special  respirable 
dust  "spot  inspection  program  "  (SIP), 
designed  to  provide  the  Agency  with 
more  accurate  information  on  the  dust 
levels  to  which  miners  were  exposed, 
through  sampling,  in  the  underground 
coal  mine  environment. 

C.  How  Was  Sampling  Accomplished 
During  the  SIP? 

Because  of  the  large  number  of  mines 
and  MMUs  involved  and  the  need  to 
obtain  data  within  a  short  time  frame, 
sampling  during  the  SIP  was  limited  to 
a  single  shift  or  day.  a  departiire  from 
MSHA's  normal  sampling  procedures. 
As  a  result,  the  Agency  determined  that 
if  the  average  of  multiple  occupation 
measurements  taken  on  an  MMU  during 
any  one-day  inspection  did  not  exceed 
the  applicable  standard,  the  inspectm' 
would  review  the  result  of  each  sample 
individually.  If  any  individual 
measurement  exceeded  the  applicable 
standard  by  an  amount  specified  by 
MSHA,  a  citation  would  be  issued  for 
noncompliance,  requiring  the  mine 
operator  to  take  immediate  corrective 
action  to  lower  the  average  dust 
concentration. 

The  sampling  practice  under  the  SIP 
was  similar  to  the  practice  of  the  Metal/ 
Nonmetal  Health  Division  of  MSHA, 
and  the  Occupational  Safety  and  Health 
Administration  (OSHA),  which  use  a 
single,  full-shift  measurement  for 
noocompliance  determinations,  and 
provides  for  a  margin  of  error  to  account 
for  uncertainty  in  the  measurement 
procma  (sampling  and  analytical  error). 
This  resulted  in  the  issuance  of  citations 


using  a  single,  full-shift  measurement 
only  when  there  was  a  high  level  of 
confidence  that  the  applicable  standard 
was  actually  exceeded. 

Thus,  during  the  SIP  inspections. 
MSHA  inspectors  dted  violations  of  the 
current  2.0  mg/m'  standard  if  either  the 
average  of  five  measurements  taken  on 
a  single  shift  was  greater  than  or  equal 
to  2.1  mg/m^.  or  any  single,  full-shift 
measurement  was  greater  than  or  equal 
to  2.5  mg/m*.  Similar  adjustments  were 
made  when  the  2.0  mg/m^  standard  was 
reduced  due  to  the  presence  of  quartz 
(crystalline  silica)  dust  in  the  mine 
environment. 

D.  What  Did  the  SIP  Show  About 
h4SHA's  Sampling  Policy? 

MSHA's  review  of  the  SIP  inspections 
showed  that  28  percent  of  718  MMUs 
sampled  exceeded  the  applicable 
standard  and  would  have  been  citable 
based  on  a  single,  full-shift 
measurement,  but  only  12  percent 
would  have  been  citable  using  the 
average  of  all  measurements  for  the 
MMU. 

Based  on  the  data  from  the  SIP 
inspections,  the  Task  Group  concluded 
that  the  Agency  practice  of  determining 
noncompliance  based  solely  on  the 
average  of  multiple  measurements  did 
not  always  reveal  situations  in  which 
miners  vrore  overexposed.  For  example, 
if  the  measurements  obtained  for  five 
different  occupations  within  the  same 
MMU  were  4.1. 1.0, 1.0,  2.5.  and  1.4  mg/ 
m^,  the  average  concentration  would  be 
2.0  mg/m'  and  no  enforcement  action 
would  be  taken,  even  though  the  dust 
measurements  for  two  of  these 
occupations  significantly  exceeded  the 
applicable  standard.  While  such 
individual  measurements  were  not  cited 
prior  to  the  SIP,  they  would  clearly 
demonstrate  that  some  miners  were 
overexposed.  MSHA  policy  prior  to  the 
SIP  however,  required  the  inspector  to 
return  to  the  mine  on  the  next 
production  day  and  resume  sampling, 
rathez  than  issue  a  citation  at  the  time 
the  overexposures  were  discovered. 

E.  Why  Did  MSHA  Decide  To 
Permanently  Adopt  the  SIP  Procedures? 

The  SIP  inspections  revealed 
instances  of  overexposure  that  were 
masked  by  the  averaging  of  results 
across  different  occupations.  This 
showed  that  miners  would  not  be 
adequately  protected  if  noncompliance 
determinations  were  based  solely  on  the 
average  of  multiple  measurements.  The 
process  of  averaging  dilutes  a  high 
measurement  made  at  one  location  with 
lower  measurements  made  elsewhere. 
Similarly,  averaging  a  number  of  full- 


shift  measurements  can  obscure  cases  of 
overennwure. 

Additionally,  the  Task  Group 
recognized  that  the  initial  full-shift 
samples  collected  by  an  inspector  are 
like^  to  show  higher  dust 
concentrations  than  succeeding  samples 
collected  on  subsequent  shifts  during 
the  same  inspection.  MSHA's  data 
showed  that  the  average  concentration 
of  all  samples  taken  on  the  same 
occupation  on  the  first  day  of  an 
inspection  was  almost  twice  as  high  as 
the  average  concentration  of  those  taken 
on  the  second  day.  MSHA  recognized 
that  sampling  on  successive  days  aftw 
an  inspector  first  appears  could  result  in 
measurements  that  are  not 
representative  of  dust  conditions  to 
which  miners  are  typically  exposed. 
Unrepresentative  meastuements  would 
arise  if  mine  operators  anticipated  the 
continuation  of  inspector  sampling  and 
made  adjustments  in  dust  control 
parameters  or  production  rates  to  reduce 
dust  levels  during  the  subsequent 
monitoring.  None  of  this  is  specifically 
prohibited  by  MSHA  ragulaticms.  As  a 
result  of  these  findings,  which  indicated 
that  miners  were  at  risk  of  being 
overexposed.  MSHA  decided  to 
permanently  adopt  use  of  the  single, 
full-shift  measurement  inspection 
policy  initiated  during  the  SIP.  These 
procedures  were  used  by  MSHA  imtil 
the  issuance  of  the  decision  by  the 
Federal  Mine  Safety  and  Health  Review 
Commission  in  the  case  ol  Keystone 
Coal  V.  Sec.  of  Labor.  16  FMSHRC  6 
(Jan  4. 1994).  Since  that  decision. 
MSHA  has  reverted  to  its  previous 
practice  of  basing  noncompliance 
determinations  on  the  average  of 
multiple,  full-shift  measurements. 
(Please  see  the  notice  of  joint  finding  by 
the  Secretary  of  Labor  and  the  Secretary 
of  Health  and  Htmian  Services  (HHS) 
published  elsewhere  in  today's  Federal 
Register  for  an  explanation  of  this 
decision.) 

m.  Why  MSHA  is  Rerisiiig  Its 
EnfbrcenMBt  Pobcy 

A.  What  Has  Changed  To  Warrant 
Revising  the  Existing  Enforcement 
Policy? 

During  the  public  hearings  held  on 
the  proposed  joint  finding  that  a  single, 
full-shift  sample  is  an  acctirate 
measurement,  during  the  public 
meetings  held  on  this  enforcement 
policy  notice,  and  in  other  comments 
submitted  to  the  Agency,  several 
commenters  questioned  why  the  current 
program  should  be  altered.  The 
commenters  asserted  that  MSHA's 
practice  of  issuing  citations  based  on  the 
average  of  multiple  measurements  has 
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been  in  effect  since  the  1970s,  that 
technology  and  equipment  associated 
with  sampling  remain  essentially  the 
same,  and  that  substantial  progress  had 
been  made  in  lowering  respirable  dust 
levels  at  U.S.  coal  mines. 

As  stated  in  the  final  notice  of  joint 
finding  published  elsewhere  in  today's 
Fedmil  Register,  significant 
improvements  have  in  fact  been  made  in 
the  dust  sampling  process.  Although 
MSHA  agrees  that  progress  has  been 
made  in  reducing  average  dust 
concentrations,  the  SIP  inspections 
clearly  showed  instances  of  excessive 
dust  concentrations  .that  would  have 
been  masked  by  the  procedure  of 
averaging  measurements.  Specifically, 
of  the  718  SIP  MMUs  with  valid  single, 
full-shift  measurements,  203  MMUs  had 
at  least  one  single,  full-shift 
measurement  that  was  citable,  while 
only  88  MMUs  met  or  exceeded  the 
citation  threshold  based  on  the  average 
of  multiple  measurements.  This  clearly 
shows  that  under  the  procedure  of 
averaging  measurements  miners  would 
be  at  risk  of  being  overexposed  and 
MSHA  would  be  unable  to  require 
operators  to  take  corrective  actions  to 
protect  them. 

MSHA  believes  that  a  single,  full-shift 
measurement  is  more  likely  to  detect 
excessive  dust  concentrations  and  thus 
protect  miners  than  a  measurement 
average  across  multiple  occupations  on 
a  single  shift  or  across  multiple  shifts 
for  a  single  occupation.  MSHA's 
computer  simulation  which  analyzed 
data  from  over  3600  MMU  inspections 
conducted  between  October  1989  and 
June  1991,  showed  that  814  MMUs  had 
citable  overexposures  based  on 
individual  samples,  but  only  298  of 
these  overexposures  were  citable  on  the 
average  of  measurements  made  within 
the  MMU.  Subsequent  to  the  SIP, 
between  January  1992  and  December 
1993,  MSHA  continued  making 
noncompliance  determinations  on  a 
single,  full-shift  measurement,  and  74 
percent  or  488  of  the  658  MMUs  cited 
by  inspectors  as  having  overexposures 
were  found  to  be  out  of  compliance 
based  on  a  single,  full-shift 
measurement,  requiring  mine  operators 
to  take  appropriate  corrective  action. 
This  experience  clearly  demonstrates 
that  citing  on  a  single,  full-shift 
measurement,  as  opposed  to  citing  on 
the  average  of  measurements  taken  over 
muhiple  shifts,  impacts  miners  directly, 
because  it  requires  mine  operators  to 
take  more  prompt  corrective  action  once 
an  overexposure  has  been  identified. 
This  reduces  the  risk  to  miners  of 
continued  exposure  to  dust 
concentrations  above  the  applicable 
standard  on  subsequent  shifts. 


Furthermore,  both  NIOSH,  in  its 
recently  issued  criteria  document,  and 
the  Secretary  of  Labor's  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Mine 
Workers  recommended  the  use  of  single, 
full-shift  measurements  for  determining 
compliance.  According  to  the 
Committee  report,  issued  in  October 
1996,  the  MSHA  practice  of  not  issuing 
citations  based  on  single,  full-shift 
samples  "is  not  protective  of  miner 
health,  moreover,  it  is  inconsistent  with 
the  stated  intent  of  the  Coal  Act  and  the 
Mine  Act,  which  require  that  exposure 
be  at  or  below  the  exposure  limit  for 
each  shift." 

B.  Why  Will  MSHA  No  Longer  Rely  On 
Averaged  Measurements  of  Dust 
Concentrations  To  Determine 
Noncompliance? 

MSHA's  current  enforoenrant  strategy 
does  not  provide  the  optimal  level  of 
possible  health  protection.  Basing 
noncompliance  determinations  on  the 
average  of  different  occupational 
measurements  dilutes  a  measurement  of 
high  dust  exposure  with  a  lower 
measurement  made  at  a  different 
occupational  location.  Likewise, 
averaging  measurements  obtained  for 
the  same  occupation  over  different 
shifts  does  not  ensure  that  the 
concentration  of  respirable  dust  is 
maintained  at  or  below  the  applicable 
standard  during  each  shift.  Section 
202(b)(2)  of  the  Mine  Act  clearly 
requires  that  dust  concentrations  be  "~ 
maintained  at  or  below  the  applicable 
standard  "*  •  •  during  each  shift  to 
which  each  miner  in  the  active 
workings"  is  exposed. 

Some  commenters  proposed  that 
MSHA  continue  to  average  at  least  five 
separate  measurements  prior  to  making 
a  noncompliance  determination.  They 
stated  that  abandoning  this  practice 
would  reduce  the  accuracy  of 
noncompliance  determinations. 
Specifically,  these  commenters  maintain 
that  the  average  of  dust  measurements 
obtained  at  the  same  occupational 
location  on  different  shifts  more 
accurately  represents  dust  exposure  to  a 
miner  than  a  single,  full-shift 
measurement.  These  commenters 
favored  the  retention  of  existing  MSHA 
policy  on  the  groimds  that  not  averaging 
measurement  results  would  reduce 
accuracy  to  unacceptable  levels.  Other 
commenters  agreed  with  MSHA  that  the 
averaging  of  multiple  samples  dilutes 
measurements  of  dust  concentration  and 
masks  specific  instances  of 
overexposure.  Some  of  these 
commenters  stated  that  averaging 
distorts  not  only  the  estimate  of  dust 
concentration  applicable  to  individual 


shifts,  but  also  biases  the  estimate  of 
exposure  levels  over  a  longer  term. 
According  to  these  commenters,  this  is 
because  dust  control  measures  and  woric 
practices  affecting  dust  concentrations 
are  frequently  modified  in  response  to 
the  presence  of  an  MSHA  inspector  over 
more  than  a  single  shift.  These 
commenters  argued  that  the  presence  of 
the  MSHA  inspector  causes  the  mine 
operator  to  be  more  attentive  to  dust 
control  than  normal. 

Section  202(b)  of  the  Mine  Act 
requires  each  mine  operator  to 
"continuously  maintain  the  average 
conceiftration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  to 
which  each  miner  is  exposed"  at  or 
below  the  applicable  standard.  The 
greater  the  variation  in  mining 
conditions  from  shift  to  shift,  the  less 
likely  it  is  that  a  multi-shift  average  will 
reflect  the  average  dust  concentration  on 
any  individual  shift.  For  example, 
during  one  shift,  production  may  be 
high  and  dust  concentrations  may  also 
be  correspondingly  high.  However,  the 
next  shift  may  experience  lower 
production  levels  because  of  equipment 
breakdowns  or  because  of  unusual 
mining  conditions.  In  addition,  when  a 
mine  operator  knows  that  the  MSHA 
inspector  is  present,  more  attention  may 
be  given  to  ensuring  that  dust  control 
measures  operate  effectively,  and  this . 
may  also  affect  the  concentrations  of 
respirable  coal  mine  dust  found  on  that 
shift.  Because  of  such  factors,  multi- 
shift  averaging  does  not  improve  the 
accuracy  of  a  noncompliance 
determination  for  the  sampled  shift. 
Therefore,  MSHA  is  discontinuing  its 
policy  of  relying  on  averaged  dust 
concentrations.  A  more  technical 
discussion  of  how  averaging 
measurements  affects  accuracy  is  given 
in  Appendix  A. 

C.  Why  Has  MSHA  Decided  To  Base 
Noncompliance  Determinations  Solely 
on  a  Single,  Full-Shift  Measurement? 

One  commenter  suggested  that  the 
new  enforcement  strategy  proposed  in 
MSHA's  February  1994  notice, 
involving  noncompliance 
determinations  based  on  either  a  single 
sample  or  on  the  average  of  multiple 
samples,  placed  operators  in  "double 
jeopardy"  of  being  cited — that  is,  it 
provided  for  two  separate  evaluations  of 
whether  the  applicable  standard  has 
been  exceeded.  This  commenter  pointed 
out  that  this  enforcement  strategy  would 
reduce  the  confidence  level  at  which  a 
noncompliance  determination  could  be 
made. 

Under  the  MSHA  policy  proposed  in 
the  February  1994  notice,  measurements 
made  by  an  MSHA  inspector  for 
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different  occupational  locations  would 
have  been  averaged  together,  not  in 
order  to  estimate  a  hypothetical  average 
concentration,  but  rather  to  ascertain 
whether  dust  concentration  was 
excessive  at  any  of  the  sampled 
locations.  If  the  average  of 
measurements  across  sampling  locations 
exceeded  the  applicable  standard,  then 
at  least  one  of  the  sampling  locations 
would  almost  certainly  have  been  out  of 
compliance  on  the  sampled  shift. 
Therefore,  the  commenter  was  correct  in 
asserting  that  noncompliance  at  each 
sampling  location  would  have  been 
evaluated  twice:  once  using  the  sihgle 
measurement  specific  to  that  location; 
and.  if  that  test  did  not  result  in  a 
citation,  once  again  using  the  average  of 
all  available  measurements. 

MSHA  had  determined  that  this 
strategy  was  necessary  to  provide  the 
level  of  health  protection  to  miners 
required  by  the  Mine  Act,  and  included 
this  strategy  in  the  proposed  policy 
notice  to  protect  against  cases  of  evident 
noncompliance  that  would  otherwise  go 
uncited.  For  example,  if  Rve 
occupational  measurements  of  2.08, 
2.28.  2.31,  2.25.  and  2.17  mg/m^  were 
obtained  for  an  MMU  on  a  2.0  mg/m' 
standard,  no  enforcement  action  would 
be  taken  if  noncompliance  is 
determined  solely  based  on  a  single, 
full-shift  measurement  because  no 
individual  measurement  meets  or 
exceeds  the  Citation  Threshold  Value 
(CTV),  defined  in  section  IV.B.  of  this 
notice.  On  the  other  hand,  averaging  the 
measurements  results  in  an  average 
concentration  of  2.22  mg/m^.  indicating, 
with  high  confidence,  that  the 
applicable  standard  was  exceeded. 

Although  N4SHA  originally  proposed 
using  a  combination  of  both  strategies 
for  determining  noncompliance,  various 
bodies  of  data  show  that  such 
hypothetical  occurrences  are  extremely 
improbable  in  practice.  For  example. 
MSHA's  computer  simulation  discussed 
earlier  in  this  notice  showed  that, 
between  October  1, 1989.  and  June  30. 
1991.  298  MMUs  would  have  been 
found  in  noncompliance  with  the 
applicable  standard  based  on  averaging 
multiple  measurements.  All  298  MMUs 
would  also  have  been  found  in 
noncompliance  using  the  single,  full- 
shift  measurement  citation  criteria. 
According  to  the  data  from  the  SIP,  only 
one  noncompliance  determination 
would  have  been  missed  if  all  averaging 
had  been  discontinued.  Similarly, 
analysis  of  more  recent  inspector 
sampling  data  for  1995  indicates  that 
miners'  health  will  not  be  compromised 
by  discontinuing  all  measurement 
averaging.  In  fact,  only  one  additional 
case  of  noncompliance  would  have  been 


identified  using  averaging  in  addition  to 
citing  on  a  single,  full-shift 
measurement.  Therefore.  MSHA  will 
not  continue  to  use  this  combination  of 
strategies. 

As  explained  in  the  final  notice  of 
joint  finding  published  elsewhere  in 
loday's  Federal  Register.  MSHA's 
improved  sampling  and  analytical 
method  performs  in  accordance  with  the 
NIOSH  Accuracy  Criterion  whenever  a 
single,  full-shift  measurement  is  at  or 
above  0.36  rag/m'.  The  Agency  believes 
that,  in  accordance  with  section  202(f) 
of  the  Mine  Act.  this  enables  MSHA  to 
base  noncompliance  determinations  on  ^ 
a  single,  full-shift  measurement 
whenever  that  measurement  is  at  or 
above  0.36  mg/m^. 

IV.  Tbe  New  Enforcement  Policy 

A.  What  Is  MSHA 's  New  Enforcement 
Policy? 

MSHA  will  continue  its  current  dust 
sampling  program  as  it  relates  to  where 
and  how  many  samples  an  inspector 
collects  during  a  sampling  shift. 
Specifically,  MSHA  will  continue  to 
collect  multiple  occupational  samples 
for  each  MMU.  The  criterion  for  making 
noncompliance  determinations  has  been 
revised  and,  under  the  new  enforcement 
policy,  MSHA  will  use  a  control  filter 
capsule  to  adjust  the  resulting  weight 
gain  obtained  on  each  exposed  filter 
capsule.  Noncompliance  determinations 
will  be  based  solely  on  the  results  of 
individual,  full-shift  samples,  and 
MSHA  will  issue  a  citation  whenever 
noncompliance  is  demonstrated  at  a 
high  confidence  level.  The  Agency  will 
no  longer  rely  on  multi-locational  or 
multi-shift  averaging  of  measurements 
to  determine  noncompliance. 

The  process  by  which  a  violation  of 
the  applicable  standard  will  be  abated 
by  a  mine  operator  will  also  remain 
unchanged.  MSHA  will  consider  a 
violation  to  be  abated  when  samples 
collected  in  accordance  with  30  CFR 
70.201(d)  demonstrate  that  the  average 
dust  concentration  in  the  working 
environment  of  the  cited  occupation  is 
at  or  below  the  applicable  standard. 

When  a  measurement  exceeds  the 
applicable  standard  but  is  less  than  the 
CrV,  noncompliance  is  not 
demonstrated  at  a  sufficiently  high 
confidence  level  to  warrant  a  citation. 
However.  MSHA  will  consider  whether 
to  target  the  MMU  or  environment  for 
additional  dust  sampling.  See  Appendix 
B  for  further  discussion  of  why  MSHA 
believes  that  such  measurements 
indicate  probable  overexposure. 


B.  When  Will  MSHA  Issue  a  atationfor 
a  Violation  of  the  Applicable  Standard? 

MSHA  will  issue  a  citation  for 
ncmcompliance  when  a  single,  full-shift 
measurement  demonstrates,  at  a  high 
level  of  confidence,  that  the  applicable 
standard  has  been  exceeded.  Although 
MSHA  will  continue  to  collect  multiple 
occupational  samples  for  each  MMU. 
the  Agency  will  generally  issue  only  one 
citation  for  exceeding  the  applicable 
standard  on  a  single  shift  on  any  one 
MMU.  However,  additional  citations 
may  be  issued  when  excessive  dust 
concentrations  are  detected  for 
occupations  exposed  to  different  dust 
generating  sources. 

To  ensure  that  citations  are  issued 
only  when  there  is  a  high  level  of 
confidence  that  the  applicable  standard 
has  been  exceeded,  MSHA  has 
developed  the  Citation  Threshold 
Values  (CTV)  below.  Each  CTV  listed  is 
calculated  so  that  citations  are  issued 
only  when  the  single,  full-shift 
measurement  demonstrates 
noncompliance  with  at  least  95  percent 
confidence.  Citing  in  accordance  with 
the  CTV  table  does  not  constitute  a 
raising  of  the  applicable  standard. 
Instead,  it  reflects  the  need  for  MSHA  to 
ensure  a  sufficiently  high  level  of 
confidence  in  its  noncompliance 
determinations.  Mine  operators  are  still 
required  to  implement  appropriate 
controls  that  will  maintain  the  average 
concentration  of  respirable  dust  at  or 
below  the  applicable  standard  on  all 
shifts. 

Citation  Threshold  Values  (CTV) 
FOR  Citing  Violations  Based  on 
Single.  Full-Shift  Measurements 


Applicable  standard 

2.0 ~ 

2.33 

1.9 - 

2.22 

1.8 

2.11 

1.7 

2.00 

1.6 

1.90 

1.5 - 

1.79 

1  4  

1.68 

1.3 : - 

1.58 

^2 

1.47 

1.1 „ 

1.38 

1.0 

128 

0.9 

1.15 

0.8 

1.06 

0.7 

0.94 

0.6 

0.84 

0.5 „ 

0.74 

0.4  „ 

0.64 

0.3  ...- 

0.53 

0.2 

0.43 

C.  How  Will  the  CTV  Table  Be  Applied? 

Each  single,  full-shift  measurement 
used  to  determine  noncompliance  will 


be  the  MRE-equivalent  dust 
concentration  as  calculated  and 
recorded  under  MSHA's  dust  data 
processing  system.  Every  valid 
measurement  will  be  compared  with  the 
CTV  corresponding  to  the  applicable 
standard  in  effect.  If  any  measurement 
meets  or  exceeds  that  value,  a  citation 
will  be  issued.  However,  no  more  than 
one  citation  wilt  be  issued  based  on 
single,  full-shift  measurements  from  the 
same  MMU,  imless  separate  citations 
are  warranted  for  occupations  exposed 
to  different  dust  generating  sources. 
Therefore,  when  single,  fiill-shift 
measurements  from  two  or  more 
occupations  show  dust  concentrations 
in  violation  of  the  applicable  standard, 
as  illustrated  in  the  examples  below,  the 
inspiector  will  determine  the  dust 
generation  sources  and  require  the 
operator  to  sample  the  environment  of 
the  occupation  most  affected  by  thesis 
sources  which  is  consistent  with  current 
practice.  In  most  cases,  this  will  be  the 
working  environment  of  the  "D.O." 
However,  if  noncompliance  is  indicated 
based  on  measurements  fit)m  two  or 
more  occupations  on  the  same  MMU 
which  are  exposed  to  the  same  dust 
generating  sources,  and  which  do  not 
involve  the  "D.O.."  the  occupation  with 
the  highest  dust  concentration  will  be 
identified  in  the  citation  as  the  affected 
working  environment.  In  any  case, 
when  an  inspector  issues  a  citation  for 
violation  of  the  applicable  standard 
under  the  new  policy,  the  citation 
narrative  will  identify  the  specific 
environment  or  occupation  to  be 
sampled  by  the  operator,  as  well  as  any 
other  occupation(s)  that  exceeded  the 
CTV. 

Several  commenters  requested  that 
the  application  of  the  CTV  table  be 
clarified.  The  following  examples 
illustrate  how  inspectors  will  apply  the 
CTV  table  and  make  noncompliance 
determinations.  Suppose  that  a 
measurement  of  2.41  mg/m^  is  obtained 
for  the  "D.O.".  and  measurements  of 
2.34, 1.54,  and  1.26  mg/m^,  are  obtained 
for  three  other  occupations  exposed  to 
the  same  dust  generating  sources  as  the 
"D.O."  during  a  single  shift  on  an  MMU 
required  to  comply  with  an  applicable 
standard  of  2.0  mg/m^.  because  at  least 
one  of  the  measurements  exceeds  the 
2.33-mg/m3  CTV  (the  citation  value 
when  the  applicable  standard  is  2.0  mg/ 
m^),  a  citation  will  be  issued  for 
exceeding  the  applicable  standard  on 
the  shift  sampled.  Even  though  two 
individual-measurements  (2.41  and  2.34 
mg/m^)  exceeded  the  CTV,  one  of  which 
is  on  the  "D.O.,"  only  one  citation  will 
be  issued,  specifying  the  "D.O."  as  the 
affected  working  environment  because 


all  occupations  were  exposed  to  the 
same  dust  generating  sources. 

Suppose  now  that  in  the  previous 
example  the  2.34-mg/m3  measurement 
was  (Attained  for  a  roof  bolter,  and  the 
MMU  was  ventilated  using  a  double- 
split  ventilation  system.  Tnis  means  that 
the  roof  bolter,  working  on  a  separate 
split  of  air  from  that  of  the  continuous 
miner,  is  exposed  to  a  different  dust 
generating  source  than  the  "D.O."  and. 
therefore,  may  not  be  adequately 
protected  by  dust  controls  implemented 
for  the  "D.O."  Cousequently.  two 
citations  would  be  issued. 

As  another  example,  consider  an 
MMU  with  measurements  of  2.14. 1.92, 
1.82, 1.25.  and  1.12  mg/m^  Although 
none  of  these  measurements  meet  the 
CTV,  there  is  reason  to  believe  that  the 
MMU  is  out  of  compliance,  since  one  of 
the  measurements  exceeds  the 
applicable  standard.  However,  because 
there  is  a  small  chance  that  the 
measurement  exceeded  the  applicable 
standard  because  of  measurement  error, 
a  citation  would  not  be  issued.  As 
discussed  elsewhere  in  this  notice, 
additional  samples  would  be  necessary 
to  verify  the  adequacy  of  the  control 
measures  under  current  operating 
conditions.  Therefore,  MSHA  would 
select  this  MMU  for  additional 
sampling.  As  discussed  in  Appendix  B, 
even  if  the  first  measurement  were  1.90 
mg/m^  instead  of  2.14  mg/m^.  because 
of  measurement  error  this  would  not 
demonstrate  that  the  mine  atmosphere 
sampled  was  in  compliance.  To  confirm 
that  control  measures  are  adequate, 
MSHA  would  need  to  take  additional 
Scimples. 

D.  What  Is  the  Potential  for  a  Citation 
To  Be  Issued  Due  To  Measurement 
Error? 

Some  commenters  expressed  concern 
that  noncompliance  determinations 
based  on  single,  full-shift  measurements 
would  result  in  an  unacceptable  number 
of  erroneous  citations  due  to 
measurement  error.  These  commenters 
expected  that  MSHA's  new  enforcement 
policy  would  result  in  numerous 
erroneous  citations. 

Based  on  the  analysis  in  Appendix  C, 
MSHA  has  concluded  that,  because  of 
the  large  "margin  of  error"  separating 
each  CTV  from  the  corresponding 
applicable  standard,  use  of  the  CTV 
table  provides  ample  protection  against 
erroneous  citations.  For  exceptionally 
well-controlled  environments  (e.g..  Case 
2  of  Appendix  C),  the  probability  that 
any  given  citation  is  erroneous  will  be 
substantially  less  than  5  percent.  This 
probability  is  even  smaller  in 
environments  which  are  not  well 
controlled  (e.g..  Case  3  of  Appendix  C). 


Therefore,  any  citation  issued  in 
accordance  with- the  CTV  table  will  be 
much  more  likely  the  result  of  excessive 
dust  concentration  rather  than 
measurement  error.  i 

E.  What  Will  Happen  When  the 
Evidence  Is  Insufficient  To  Warrant  a 
Citation? 

If  the  appropriate  CTV  is  not  met  or 
exceeded,  MSHA  will  not  issue  a 
citation.  As  discussed  earlier,  this  does 
not  mean  that  the  sampled  environment 
is  necessarily  in  compliance.  Although 
in  certain  cases  there  may  be 
insufficient  evidence  to  demonstrate 
noncompliance,  the  measurement  may 
nonetheless  indicate  a  possible 
overexposure.  MSHA  intends  to  focus 
on  cases  of  measurements  above  the 
applicable  standard  but  below  the  CTV, 
with  special  emphasis  being  directed  to 
working  environments  required  to 
comply  with  applicable  standards  below 
2.0  mg/m^. 

If  follow-up  measurements  do  not 
warrant  a  citation  but  suggest  that  the 
dust  control  measures  in  use  may  be 
inadequate,  MSHA  may  initiate  a 
thorough  review  of  the  dust  control 
parameters  stipulated  in  the  mine 
operator's  approved  ventilation  or  ■ 
respirable  dust  control  plan  to 
determine  whether  the  parameters 
should  be  upgraded. 

V.  Consequences  of  the  Use  of  the  CTVs 
in  Coniunction  With  the  Joint  MSHA/ 
NIOSH  Finding 

A.  What  is  the  Impact  of  MSHA 's  New 
Enforcement  Strategy  As  Applied  Under 
the  MSHA/NIOSH  Joint  Finding? 

The  Agency  believes  that  the 
application  of  the  CTVs  in  conjunction 
with  the  MSHA/NIOSH  joint  notice  of 
finding  published  elsewhere  in  today's 
Federal  Register  to  single,  full-shift 
samples  collected  by  MSHA  inspectors 
provides  for  more  efficient  detection  of 
noncompliance  by  identifying  and 
requiring  abatement  of  individual 
instances  of  overexposure  which  meet 
the  CTVs.  While  this  issue  is  more 
appropriately  addressed  in  the  MSHA/ 
NIOSH  joint  notice,  the  rationale  for  this 
conclusion  bears  repeating  here. 

The  Mine  Act  is  clear  in  its  intent  that 
no  miner  should  be  exposed  to 
respirable  coal  mine  dust  in  excess  of 
the  applicable  standard  on  any  shift. 
The  effect  of  the  joint  finding  and  the 
new  enforcement  strategy  set  forth  here 
creates  incentives  for  mine  operators  to 
control  dust  exposure  on  a  continuing 
basis  to  minimize  the  chance  of  being 
found  in  noncompliance  during  any 
MSHA  sampling  inspection.  To  prevent 
the  possibility  of  any  inspector  single. 
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full-shift  measurement  exceeding  the 
CTV  and  resulting  in  a  violation,  mine 
operators  will  be  more  likely  to  keep 
dust  concentrations  at  or  below  the 
applicable  standard,  thereby  providing 
better  protection  to  miners  from 
overexposures.  This  becomes  evident 
upon  closer  examination  of  the 
inspector  sampling  data  from  the  period 
when  noncompliance  determinations 
were  based  on  single,  full-shift 
measurements. 

MSHA  reviewed  inspector  MMU 
sampling  results  for  FY  1992.  the  first 
full  year  during  which  noncompliance 
determinations  were  based  on  single, 
full-shift  measiuvments,  and  FY  1993, 
the  last  year  that  the  Agency  issued 
citations  based  on  single,  full-shift 
measurements.  This  review  showed  a 
decline  in  the  number  of  "D.O."  and 
nondesignated  occupation  samples 
exceeding  2.0  mg/m'.  from  16  percent 
and  10  percent  in  FY  1992  to  13  percent 
and  7  percent,  respectively,  in  FY  1993, 
suggesting  that  operators  were  better 
able  to  maintain  dust  concentrations 
below  the  applicable  standard.  MSHA 
also  conducte<f  a  computer  simulation 
using  these  data  which  showed  that  one 
of  every  four  MMU  sampling  days  in  FY 
1992  would  have  been  found  in 
noncompliance  based  on  a  single,  full- 
shift  measurement,  compared  to  one  in 
five  MMU  sampling  days  in  FY  1993. 

Under  the  previous  enforcement 
strategy,  which  utilized  averaging, 
inspectors  cited  violations  of  the 
applicable  standard  on  the  average  of 
multiple  measurements  taken  on  a 
single  shift  or  on  different  shifts  or  days. 
Consequently,  dust  concentrations 
could  be  excessive  for  some  occupations 
or  work  locations,  but  corrective  action 
would  not  be  required  so  long  as  the 
average  of  the  measurements  did  not 
exceed  the  applicable  standard.  For 
example,  averaging  occupational 
measurements  of  3.2,  2.4,  1.5. 1.3  and 
1.0  mg/m'  results  in  an  average 
concentration  of  1.8  mg/m'  for  the 
sampled  MMU  where  the  applicable 
standard  is  2.0  rog/m^  Despite  the  fact 
that  two  of  the  measurements 
demonstrate  noncompliance  with  a  high 
degree  of  confidence,  corrective  action 
would  not  have  been  required  because 
the  average  concentration  was  below  the 
applicable  standard. 

As  described  in  this  notice  and  in 
conjunction  with  the  MSHA/NIOSH 
joint  notice,  under  the  new  enforcement 
policy,  whenever  an  individual 
measurement  indicates  noncompliance 
(with  a  high  level  of  confidence),  the 
mine  operator  will  be  required  to  take 
corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
comply  with  the  applicable  standard. 


Some  commenters  expressed  concern 
that  MSHA  would  fail  to  cite  some 
instances  of  noncompliance  because  of 
the  high  level  of  conndence  required  for 
a  citation.  MSHA  believes  that  the  new 
enforcement  strategy  as  appUed  in 
conjunction  with  the  finding  of  the 
MSHA/NIOSH  joint  notice  will  reduce 
the  chances  of  failing  to  cite  cases  of 
noncompliance  as  cami>ared  to  the 
previous  policy  of  measurement 
averaging,  while  at  the  same  time 
ensuring  that  noncompliance  is  dted 
only  when  there  is  a  hi^  degree  of 
confidence  that  the  applicable  standard 
has  been  exceeded.  According  to  the 
inspector  sampling  inspections 
conducted  in  1995,  only  132  MMUs 
were  found  to  be  in  violation  of  the 
applicable  standard  and  cited  imder  the 
previous  enforcement  policy  of 
measurement  averaging,  compared  to 
545  MMUs  that  would  have  been  citable 
under  the  new  enforcement  policy  in 
conjunction  with  the  joint  notice  of 
finding  using  si^le,  fiill-shift 
measurements.  Inis  clearly 
demonstrates  that  the  new  enforcement 
policy,  in  conjunction  with  the  joint 
notice,  will  not  compromise  miners' 
health  but  would,  instead,  have 
identified  413  additional  instances  of 
overexposure  that  would  have  gone 
unaddressed  under  the  previous  policy 
of  measurement  averaging. 

Some  commenters  proposed  that 
miners  would  be  even  more  protected  if 
noncompliance  was  cited  whenever  any 
single,  full-shift  measurement  exceeded 
the  applicable  standard  by  any  amount. 
That  is,  it  was  recommended  that 
MSHA  not  make  any  allowance  for 
potential  measurement  errors.  MSHA 
has  considered  this  recommendation 
but  has  not  adopted  it  in  the  final  policy 
because  it  could  result  in  citations  being 
issued  where  compliance  with  the 
applicable  standard  is  more  likely  than 
not.  If  the  mine  environment  is 
sufficiently  well  controlled,  it  is  more 
likely  that  a  particular  measurement 
exceeds  the  applicable  standard,  but  not 
the  CTV.  due  to  measurement  error 
rather  than  due  to  excessive  dust 
concentration.  Furthermore,  the 
rationale  used  by  these  commenters  to 
justify  their  proposed  citation  criterion 
breaks  down  when,  as  in  the  case  of 
multiple  samples  taken  during  a  given 
shift  in  the  same  MMU,  more  than  one 
measurement  is  made  for  a  single 
noncompliance  determination. 
Appendix  D  addresses  technical  details 
relating  to  this  issue. 

Some  commenters  stated  that  MSHA's 
new  citation  criteria  implemented  in 
conjunction  with  the  joint  notice  will 
not  improve  respirable  dust  levels  in  the 
environment,  but  wiH  simply  result  in 


MSHA  issuing  more  citations  to  mine 
operators.  In  these  commenters  view, 
this  will  foster  a  continuation  of  the 
adversarial  relationship  that  developed 
between  mine  operators  and  MSHA  over 
allegations  of  widespread  tampering 
with  respirable  dust  samples. 

MSHA  firmly  believes  that  basing 
noncompliance  determinations  on  a 
single,  full-shift  measurement  will 
improve  working  conditions  for  miners 
because  it  will  cause  mine  operators  to 
either  implement  and  maintain  more 
effective  dust  controls  to  minimize  the 
chance  of  being  found  iii 
noncompliance  by  an  MSHA  inspector, 
or  take  corrective  action  sooner  to  lower 
dust  concentrations  that  are  shown, 
with  high  confidence,  to  be  in  excess  of 
the  apphcable  standard.  The  effect  of 
this  new  enforcement  policy  in 
conjunction  with  the  MSHA/NIOSH 
joint  notice  will  be  remedial  in  nature 
because  it  will  address  instances  of 
overexposure  that  are  not  addressed 
under  the  current  policy  of 
measurement  averaging.  For  example, 
between  January  1992  and  December 
1993,  MSHA  continued  the  practice 
estabUshed  under  the  SIP  of  making 
noncompliance  determinations  based  on 
single,  full-shift  measurements  which 
demonstrated,  with  high  confidence, 
that  the  applicable  standard  was 
exceeded,  and  on  the  average  of 
multiple  measurements.  During  this 
period.  MSHA  inspectors  issued  a  total 
of  658  citations  at  MMUs.  The  majority 
of  these  citations  (488)  were  issued 
based  on  the  result  of  a  single,  full-shift 
measurement.  Under  the  existing 
enforcement  policy,  such  individual 
instances  of  noncompliance  would  not 
be  cited  and  corrected,  but  instead 
would  be  factored  into  an  average  that 
could  be  at  or  below  the  applicable 
standard,  resulting  in  no  violation  and 
no  corrective  action  taken  by  the  mine 
operator. 

Some  commenters  also  contended       ^ 
that  the  joint  notice  of  finding,  and  this 
notice  of  policy,  are  solely  for  the 
administrative  convenience  of  MSHA's 
mine  inspectors.  The  commenters  stated 
that  allowing  inspectors  to  make 
noncompliance  determinations  on  the 
basis  of  a  single,  full-shift  measurement 
will  eliminate  the  need  for  inspectors  to 
sample  on  successive  days,  as  is 
sometimes  required  under  existing 
poUcy. 

MSHA  recognizes  that  there  are 
administrative  advantages  related  to  the 
adoption  of  this  new  enforcement  policy 
and  the  joint  notice  of  finding.  By 
eliminating  the  need  to  sample  on 
subsequent  days,  the  Agency  will  be 
able  to  utilize  its  resources  more 
efficiently.  That  is,  inspectors  will  not 


be  required  to  return  to  a  mine  to 
conduct  additional  dust  sampling,  but 
the  Agency  will  be  able  to  redirect  its 
resources  to  other  safety  and  health 
concerns.  This  result  is  consistent  writh 
the  Mine  Act's  objective  of  protecting 
miner  safety  and  health.  While 
administrative  convenience  may  be  a 
side  benefit  of  this  new  enforcement 
policy  in  conjunction  with  the  MSHA/ 
NIQSH  joint  notice,  the  primary  reason 
for  implementing  it  is  to  achieve  the 
intent  of  Congress  that  no  miner  shall  be 
exposed  to  dust  concentrations  above 
the  applicable  standard  on  any  shift. 

B.  What  is  the  Impact  of  the  New  Policy 
on  Ventilation  Plans? 

A  number  of  commenters  expressed 
concern  that  issuing  citations  on  the 
result  of  a  single,  full-shift  measurement 
will  cause  MSHA  to  require  carefully 
developed  ventilation  plans  to  be 
modified  needlessly  as  part  of  the 
abatement  process.  These  commenters 
view  such  frequent  revisions  as  costly, 
disruptive  and  unnecessary.  They 
contend  that  such  revisions,  if  required, 
would  be  made  on  the  basis  of 
incomplete  or  invalid  information,  and 
that  they  would  not  necessarily  decrease 
a  miner's  dust  exposure.  Some 
commenters  believed  that  some 
inspectors  would  mandate  specific 
changes  without  realistically  evaluating 
their  effectiveness,  while  other 
inspectors  would  not  allow  operators  to 
make  their  ovm  adjustments  to  the 
plans,  or  provide  an  opportunity  for 
them  to  evaluate  the  changes  in  a 
rational  manner. 

When  a  citation  is  issued  based  on  a 
single  measurement,  this  can  indicate 
that  the  control  measures  in  use  may  no 
longer  be  adequate  to  maintain  the 
environment  within  the  applicable 
standard.  MSHA  will  consequently 
review  the  adequacy  of  the  ventilation 
plan  under  the  current  operating 
conditions,  and  will  consider  the  results 
of  operator  bimonthly  sampling  as  well 
as  operator  compliance  with  the 
approved  ventilation  plan  parameters. 
Under  this  approach  MSHA  would 
require  plan  revisions  only  after  an 
examination  of  all  factors  has 
demonstrated  that  changes  are  necessary 
to  protect  miner  health.  This 
enforcement  strategy  should  minimize 
unnecessary  changes  to  plans  that  have 
been  determined  to  provide  adequate 
controls. 

MSHA  .believes  that  the  primary  focus 
of  the  federal  dust  program  is  to 
minimize  miners'  overexposures  to 
respirable  dust  through  the  application 
of  appropriate  environmental  controls, 
which  are  stipulated  in  the  operator's 
approved  mine  venClation  plan.  After 


these  controls  are  evaluated  and  shown 
to  be  effective  under  typical  mining 
conditions,  if  properly  maintained,  they 
should  provide  reasonable  assurance 
that  no  miner  will  be  overexposed. 
Therefore,  one  of  the  objectives  of 
MSHA's  dust  sampling  is  to  verify  that 
the  controls  stipulated  in  ventilation 
plans  continue  to  adequately  control 
dust  concentrations  under  existing 
operating  conditions.  In  conjunction 
with  these  sampling  and  other 
inspections  an  inspector  checks  and 
measures  the  dust  control  parameters 
early  in  the  shift  to  determine  whether 
the  approved  ventilation  plan  is  being 
followed.  A  mine  o[>erator's  failure  to 
follow  the  parameters  stipulated  in  the 
plan  will  result  in  the  issuance  of  a 
citation,  which  requires  ixiunediate 
corrective  action  to  abate  the  violation. 
The  type  of  corrective  actions  taken  to 
abate  plan  violations  can  vary  from 
unplugging  clogged  water  sprays  to 
increasing  the  amount  of  ventilating  air 
delivered  to  the  MMU.  However,  mere 
correction  of  these  deficiencies  to 
ensure  that  the  "status  quo"  of  the  plan 
is  being  maintained  may  not  always  be 
effective  in  controlling  miners'  exposure 
to  respirable  dust.  The  required  plan 
parameters  may  no  longer  be  effective  in 
maintaining  compliance,  and  may  need 
to  be  upgraded.  The  determination  of 
how  the  plan  should  be  revised  is 
complicated  by  the  fact  that,  generally, 
most  approved  plans  do  not  incorporate 
all  the  control  measures  that  were  in 
place  when  MSHA  sampled. 
Consequently,  most  plan  revisions  have 
simply  incorporated  into  the  plan  only 
those  dust  controls  that  were  in  use 
when  MSHA  sampled,  rather  than 
requiring  significant  upgrading  of  the 
plan.  As  an  example,  an  MSHA 
inspector  might  require  an  increase  in 
the  water  pressure  stipulated  in  the  plan 
from  75  pounds  per  square  inch  (psi)  to 
125  psi  to  reflect  the  125  psi  that  the 
MSHA  inspector  actually  measured.  If, 
instead,  the  operator  was  required  to 
significantly  increase  the  quantity  of  air 
being  delivered  to  the  MMU,  this  would 
be  considered  a  major  upgrade.  MSHA 
recognizes  that  a  determination  of 
noncompliance  should  not 
automatically  necessitate  the  revision  of 
a  plan.  Instead,  it  should  result  in  a 
thorough  review  of  the  plan's  continued 
adequacy. 

When  an  operator  of  an  underground 
mine  is  cited  for  excessive  dust,  30  CFR 
70.201(d)  requires  the  operator  to  "take 
corrective  action  to  lower  the 
concentration  of  respirable  dust  to 
within  the  permissible  concentration." 
When  the  citation  is  based  on  MSHA 
samples,  the  inspector  may  request  that 


the  operator  describe  what  type  of 
corrective  action  will  be  taken.  The 
inspector  then  determines  if  the 
corrective  action  is  appropriate.  If  it  is 
not  appropriate  in  the  specific  situation, 
the  inspector  may  either  suggest  or 
require  other  corrective  action  or  control 
measures.  Operators  are  provided  with 
the  opportunity  to  make  adjustments  to 
their  dust  controls  and  to  evaluate  their 
effectiveness  in  a  rational  manner 
during  the  time  for  abatement  set  by  the 
inspector,  which  is  based  on  the 
complexity  of  the  problem,  availability 
of  controls,  and  the  types  of  changes  the 
operator  intends  to  make.  This 
abatement  time  may  be  extended  by  the 
inspector  based  on  the  operator's 
performance  in  reducing  the  dust 
concentration  in  the  affected  area  of  the 
mine.  Typically,  the  operator  then 
demonstrates,  through  sampling,  that 
the  underlying  condition  or  conditions 
causing  the  violation  have  been 
corrected.  Failure  to  take  corrective 
action  prior  to  sampling  that  shows 
continuing  noncompliance  may  lead  to 
the  issuance  of  a  withdrawal  order. 
However,  this  occurs  inftequently. 

C.  Will  the  New  Enforcement  Policy 
Increase  Citations  on  Individual  Shifts. 
Even  if  the  So-Called  "Average 
Concentration  Over  the  Longer  Term" 
Meets  the  Standard? 

Some  commenters  claimed  that  even 
when  the  average  dust  concentration  is 
well  below  the  applicable  standard, 
normal  variability  from  shift  to  shift 
results  in  a  substantial  ft^ction  of  shifts 
for  which  the  dust  standard  is  exceeded. 
According  to  these  commenters,  a 
determination  of  noncompliance  is 
warranted  only  if  the  average  dust 
concentration  to  which  a  miner  is 
exposed  exceeds  the  standard  over  a 
period  of  time  greater  than  a  single  shift, 
such  as  a  bimonthly  sampling  period,  a 
year,  or  a  miner's  working  lifetime. 
Therefore,  they  consider  it  ""unfair"  to 
'cite  operators  for  exceeding  the 
applicable  standard  on  individual  shifts, 
so  long  as  the  average  over  the  longer 
term  meets  the  applicable  standard.  For 
example,  based  on  historical  sampling 
data  provided  by  one  commenter,  the 
commenter  concluded  that,  "•  •  * 
there  is  at  least  a  1  in  6  or  17% 
probability  that  any  single  sample  can 
show  potential  overexposure  when  one 
does  not  exist."  These  commenters 
contend  that  use  of  the  CTV  to 
determine  noncompliance,  based  on  one 
sample  collected  on  a  single  shift,  will 
substantially  increase  the  frequency  of 
"unfair"  citations,  compared  to  existing 
MSHA  policy. 

MSHA  believes  that  such  comments 
reflect  a  misunderstanding  of  both  the 


5694 


Federal  Rggigter/Vol.  63,  No.  22 /Tuesday.  February  3,  1998 /Notices 


requirements  of  the  Mine  Act  and 
MSHAs  longstanding  policy  with 
respect  to  single,  full-shift 
noncompliance  determinations.  It 
should  be  recognized  that  MSHA  has 
been  basing  noncompliance 
determinations  on  the  average  of 
multiple  occupation  measurements 
obtained  on  the  same  shift  since  1975. 
In  addition,  some  of  the  commenters 
confused  the  average  dust  concentration 
over  the  course  of  an  individual  shift 
with  the  average  dust  concentration 
over  some  longer  term.  The  joint  notice 
of  finding  issued  by  the  Secretaries  of 
Labor  and  HHS  addresses  this  issue. 
Since  the  Mine  Act  requires  that  dust 
concentration  be  kept  continuously  at  or 
below  the  applicable  standard  on  every 
shift^it  is  appropriate  to  cite 
noncompliance  when  any  single,  full- 
shift  measurement  at  a  particular 
location  demonstrates,  with  high 
confidence,  that  the  applicable  standard 
has  been  exceeded  on  an  individual 
shift. 

Section  201(b)  of  the  Mine  Act 
mandates  that  MSHA  ensure  "to  the 
greatest  extent  possible,  that  the 
working  conditions  in  each 
underground  coal  mine  are  sufficiently 
free  of  respirable  dust  concentrations 
•  *   *  to  permit  each  miner  the 
opportunity  to  work  underground 
during  the  entire  period  of  his  adult  life 
without  incurring  any  disability  from 
pneumoconiosis  or  any  other 
occupation-related  disease  during  or  at 
the  end  of  such  a  period."  Since  neither 
past  nor  future  exposure  levels  can  be 
assumed  for  any  miner,  MSHA's 
enforcement  strategy  must  be  to  limit 
the  exposure  on  every  shift  as  intended 
by  the  Mine  Act. 

D.  Will  There  Be  Any  Changes  in 
Operator  Bimonthly  Sampling? 

Several  commenters  were  unclear 
about  the  impact  of  the  joint  MSHA/ 
NIOSH  finding  and  this  policy  on 
operator  sampling  for  compliance  and 
for  abatement  of  violations.  One 
commenter  suggested  that  30  CFR 
70.207(a)  be  revised  to  allow  the 
operator  to  submit  one  single,  full-shift 
sample,  instead  of  five  samples  every 
bimonthly  period  as  currently  required. 
Another  commenter  suggested  that 
MSHA  assume  responsibility  for  dust 
sampling  from  the  mine  operators. 

MSHA  has  previously  noted  that  the 
change  in  its  enforcement  policy 
announced  through  this  final  notice 
affects  only  how  it  will  determine 
noncompliance  based  on  measurements 
obtained  by  MSHA  inspectors.  There 
will  be  no  change  in  how  MSHA 
evaluates  operator-collected  respirable 
dust  samples  for  compliance.  Under  the 


regulations  currently  in  effect,  the 
Agency  will  continue  to  average 
operator  samples  taken  on  multiple 
shifts  or  days  to  make  noncompliance 
determinations.  MSHA  is  committed  to 
revising  procedures  with  respect  to 
operator-collected  respirable  dust 
samples  through  the  rulemaking  process 
for  consistency  with  this  final  finding. 

Several  commenters  expressed 
concerns  about  the  credibility  of  the 
operator  sampling  program  because  of 
alleged  operator  tampering  with 
respirable  dust  samples  and  alleged 
operator  manipulation  of  mine 
conditions  during  dust  sampling 
periods.  As  a  result,  these  commenters 
felt  that  mine  operators  should  no 
longer  have  responsibility  for  sampling 
because  their  sampling  results  are 
unreliable.  Another  commenter 
expressed  support  for  the  Agency  to 
compel  coal  mine  operators  to  comply 
with  existing  dust  standards.  Another 
commenter  voiced  concern  that  a  mine 
operator  could  be  wrongly  cited  due  to 
the  loss  or  mishandling  of  a  single,  full- 
shift  sample  by  MSHA,  and  claimed  that 
such  occurrences  had  happened  in  the 
past.  Some  commenters  believe  that  if 
noncompliance  can  be  determined 
based  on  a  single,  full-shift  sample,  an 
operator  should  be  allowed  to  abate  a 
citation  with  a  single,  full-shift  sample, 
particularly  if  the  operator  has  recently 
demonstrated  compliance  through 
bimonthly  samples.  Another  commenter 
questioned  the  impact  of  the  proposed 
program  on  the  operator's  program, 
specifically,  whether  MSHA  would 
require  each  of  the  abatement  samples 
to  meet  the  single,  full-shift  sample 
citation  threshold  values,  in  addition  to 
meeting  the  dust  standard  based  on  the 
average  of  five  abatement  samples. 

Issues  concerning  operator  sampling 
are  not  germane  to  this  enforcement 
policy  notice,  which  concerns  only  the 
use  of  samples  collected  by  MSHA 
inspectors.  The  changes  set  forth  in  this 
■  final  notice  only  address  how  MSHA 
will  determine  noncompliance  when 
sampling  is  conducted  by  federal  mine 
inspectors.  There  is  no  change  in  how 
MSHA  evaluates  either  operator- 
collected  bimonthly  samples  or  samples 
taken  to  abate  a  dust  citation.  MSHA  is 
committed  to  revising  any  procedures 
with  respect  to  the  operator  program 
through  the  rulemaking  process  for 
consistency  with  this  final  finding. 
Concerning  the  credibility  of  the 
operator  sampling  program,  MSHA 
recognizes  that  there  have  been 
instances  of  abuse  under  the  current 
op>erator  sampling  program.  The  Task 
Croup  found  that  the  majority  of 
operators  do  not  engage  in  such 
conduct.  MSHA  will  continue  to 


monitor  the  operator  sampling  program, 
increase  the  frequency  of  inspector 
sampling,  and  target  problem  mines  for 
additional  inspections,  as  appropriate. 

MSHA  processes  over  80,000  samples 
annually  and  it  is  not  unrealistic  to 
expect  some  samples  to  be  either  lost  in 
the  mail  or  accidentally  misplaced. 
MSHA's  experience  of  processing  more 
than  7  million  dust  samples  since  1970 
indicates  that  this  occurs  infrequently. 
In  the  event  a  sample  is  lost,  the  mine 
operator  is  afforded  ample  opportimity 
to  submit  a  replacement  sample.  If  a 
citation  is  issued  due  to  the  operator's 
failure  to  submit  the  required  number  of 
samples,  the  affected  ojjerator  can 
present  evidence  that  the  required 
number  of  samples  had  been  submitted 
and  request  that  MSHA  vacate  the 
citation. 

E.  How  Can  MSHA  Base  a 
Noncompliance  Determination  on  a 
Single,  Full-Shift  Sample.  When  Five 
Samples  Are  Required  in  Operator 
Bimonthly  Sampling? 

Once  a  finding  has  been  made  that  a 
single,  full-shift  measurement  will 
accurately  represent  atmospheric 
conditions  to  which  a  miner  is  exposed 
during  such  shift,  MSHA  is  bound  by 
the  terms  of  the  Mine  Act  to  make 
noncompliance  determinations  based  on 
single,  full-shift  measurements.  No 
regulatory  action  is  required  to 
implement  this  change  in  MSHA's  dust 
sampling  program.  On  the  other  hand, 
the  present  regulatory  scheme  for 
operator  sampling  was  developed  based 
on  noncompliance  determinations  being 
made  by  averaging  the  results  of 
multiple  samples  over  five  successive 
shifts  or  days.  In  order  for  MSHA  to 
incorporate  the  single,  full-shift  sample 
concept  into  the  operator  sampling 
program,  the  Agency  must  revise  the 
operator  sampling  regulations  through 
notice  and  comment  rulemaking. 

F.  Do  the  New  Citation  Criteria  Have 
any  Impact  on  Permissible  Exposure 
Limits? 

■  Some  commenters  contended  that  a 
policy  of  citing  in  accordance  with  the 
CTV  table,  rather  than  citing  whenever 
a  measurement  exceeds  the  applicable 
standard,  effectively  increases  the 
allowable  dust  concentration  limit. 
Other  commenters  stated  that  the 
enforcement  of  the  applicable  standard 
as  a  limit  on  each  shift,  rather  than  as 
a  limit  on  the  average  concentration 
over  some  longer  time  period, 
effectively  reduces  the  standard. 

Citing  m  accordance  with  the  stated 
CTV  neither  increases  nor  decreases  the 
dust  standard.  Operators  are  required  to 
maintain  compliance  with  the 
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applicable  standard  at  all  times. 
MSHA's  citing  of  noncompliance  only 
when  there  is  high  confidence  that  the 
applicable  standard  has  been  exceeded 
does  not  increase  the  permissible 
concentration  limit.  Again,  mine 
operators  must  maintain  compliance 
with  the  applicable  standard.  MSHA 
requires  that  dust  controls  maintain 
dust  concentrations  at  or  below  the 
applicable  standard  on  all  shifts,  not 
merely  at  or  below  the  CTV.  It  is  also 
MSHA's  intent  under  this  new 
enforcement  policy  that  if  a 
measurement  exceeds  the  applicable 
standard  by  an  amount  insufficimit  to 
warrant  citation — that  is,  the  level  does 
not  meet  or  exceed  the  CTV— MSHA 
will  target  that  mine  or  area  for 
additional  sampling  to  ensure  that  dust 
controls  are  adequate. 

Those  commenters  who  stated  that 
applying  the  applicable  standard  to  each 
shift  will  effectively  reduce  the 
respirable  dust  standard  overlooked  the 
fact  that,  since  1975.  MSHA  has  taken 
enforcement  action  based  on  average  of 
measurements  obtained  for  different 
occupations  during  a  single  shift.  This 
new  enforcranent  policy  does  not 
change  MSHA's  interpretation  of  section 
202(b)  of  the  Mine  Act  that  dust 
concentrations  be  maintained  at  or 
below  the  applicable  standard  on  each 
shift.  The  new  enforcement  policy 
merely  reflects  a  change  in  the  technical 
criteria  used  to  cite  violations  of  the 
applicable  dust  standard. 

Appendix  A — The  Effects  of  Averaging 
Dust  Concentration  Measurements 

MSHA's  measurement  objective  in 
collecting  a  dust  sample  is  to  determine 
the  average  dust  concentration  at  the 
sampUng  location  on  the  shift  sampled. 
As  discussed  in  the  joint  notice  of 
finding  published  elsewhere  in  today's 
Federal  Register,  a  single,  full-shift 
measurement  can  accurately  represent 
the  average  full-shift  dust  concentration 
being  measured.  Nevertheless,  because 
of  sampling  and  analytical  errors 
inherent  in  even  the  most  accurate 
measurement  process,  the  true  value  of 
the  average  dust  concentration  on  the 
sarnpled  shift  can  never  be  known  %vith 
complete  certainty.  However  accurate 
the  representation,  a  measurement  can 
provide  only  an  estimate  of  the  true  dust 
concentration.  Some  commenters 
contended  that  MSHA  should  not  rely 
on  single  samples  for  making 
noncompliance  determinations,  because 
an  average  of  results  from  multiple 
samples  would  estimate  the  true  dust 
concentration  more  accurately  than  any 
single  measurement. 

Contrary  to  the  views  expressed  by 
these  commenters,  averaging  a  number 


of  measurements  does  not  necessarily 
improve  the  accuracy  of  an  estimation 
procedure.  Consider,  for  example,  an 
archer  aiming  at  taints  mounted  at 
random  and  possibly  overlapping 
positions  on  a  long  partition.  Each 
arrow  might  be  aimed  at  a  different 
target.  Suppose  that  an  observer,  on  the 
opposite  side  of  the  partition  from  the 
archer,  cannot  see  the  targets  but  must 
estimate  the  position  of  each  bull's  eye 
by  locating  protruding  arrowheads. 

Each  protruding  arrowhead  provides  a 
measurement  of  where  some  bull's  eye 
is  located.  If  two  arrowheads  are  found 
on  opposite  ends  of  the  partition, 
averaging  the  positions  of  these  two 
arrowheads  would  not  be  a  good  way  of 
determining  where  any  real  target  is 
located.  To  estimate  the  location  of  an 
actual  target,  it  would  generally  be 
preferable  to  use  the  position  of  a  single 
arrow.  The  average  would  represent 
nothing  more  than  a  "phantom"  target 
somewhere  near  the  center,  where  the 
archer  probably  did  not  aim  on  either 
shot  and  where  no  target  may  even 
exist. 

The  archery  example  can  be  extended 
to  illustrate  conditions  under  which 
averaging  dust  concentration 
measiuements  does  or  does  not  improve 
accuracy.  If  each  arrowhead  is  taken  to 
represent  a  full-shift  dust  sample,  then 
the  true  average  dust  concentration  at 
the  sampling  location  on  a  given  shift 
can  be  identified  with  the  location  of 
the  bull's  eye  at  which  the 
corresponding  arrow  was  aimed.  The 
accuracy  of  a  measurement  refers  to 
how  closely  the  measurement  can  be 
expected  to  come  to  the  quantity  being 
measured.  Statistically,  accuracy  is  the 
combination  of  two  distinct  concepts: 
precision,  which  pertains  to  the 
consistency  or  variability  of  replicated 
measurements  of  exactly  the  same 
quantity:  and  bias,  which  pertains  to  the 
average  amount  by  which  these 
replicated  measurements  deviate  &t>m 
the  quantity  being  measured.  Bias  and 
precision  are  equally  important 
components  of  measurement  accuracy. 

To  illustrate,  arrows  aimed  at  the 
same  target  might  consistently  hit  a 
sector  on  the  lower  right  side  of  the 
bull's  eye.  The  protruding  arrowheads 
would  provide  more  or  less  precise 
measurements  of  where  the  bull's  eye 
was  located,  depending  on  how  tightly 
they  were  clustered:  but  they  would  all 
be  biased  to  the  lower  right.  On  the 
other  hand,  the  arrows  might  be 
distributed  randomly  around  the  center 
of  the  bull's  eye.  and  hence  unbiased, 
but  spread  far  out  all  over  the  target. 
The  protruding  arrowheads  would  then 
provide  unbiased  but  relatively 
imprecise  measurements. 


Man  complicated  situations  can 
easily  be  envisioned.  Arrows  aimed  at  a 
second  target  would  provide  biased 
measurements  relative  to  the  first  target. 
Alternatively,  if  the  archer  always  aims 
at  the  same  target,  the  first  shot  in  a 
given  session  mi^t  tend  to  kit  near  the 
center,  with  successive  shots  tending  to 
fall  off  further  and  further  to  the  lower 
right  as  the  archer's  arm  tires;  or  shots 
might  progressively  improve,  as  the 
archer  adjusts  aim  in  response  to  prior 
results. 

Averaging  reduces  the  effects  of 
random  errors  in  the  archer's  aim. 
thereby  increasing  precision  in  the 
estimation  procedure.  If  the  archer 
always  aims  at  the  same  target  and  is 
equally  adept  on  every  shot  (i.e..  if  the 
arrowheads  are  all  randomly  and 
identically  distributed  around  a  fixed 
point),  then  averaging  improves  the 
estimate's  precision  without  introducing 
any  bias.  Averaging  in  such  cases 
provides  a  more  accivate  method  of 
estimating  the  bull's  eye  location  than 
reliance  on  any  single  arrowhead.  If, 
however,  the  archer  intentionally  or 
unintentionally  switches  targets,  or  if 
the  archer's  aim  progressively'' 
deteriorates,  then  averaging  can 
introduce  or  increase  bias  in  the 
estimate.  If  the  gain  in  precision 
outweighs  this  increase  in  bias,  then  ' 
averaging  several  independent 
measurements  may  still  improve 
accuracy.  However,  averaging  can  also 
introduce  a  bias  large  enough  to  offset 
or  even  surpass  the  improvement  in 
precision.  In  such  cases,  the  average 
position  of  several  arrowheads  can  be 
expected  to  locate  the  bull's  eye  less 
accurately  than  the  position  of  a  single 
arrowheMi. 

I.  Multi-Locational  Averaging 

Some  commenters  opp>osed  MSHA's 
use  of  a  single,  full-shift  measurement 
for  enforcement  purposes,  claiming  that 
determinations  based  on  such 
measurements  would  be  less  accurate 
than  those  made  under  MSHA's  existing 
enforcement  policy  of  avenging 
multiple  measurements  taken  on  an 
MMU.  There  are  two  distinctly  different 
types  of  multi-locational  measurement 
averages  that  could  theoretically  be 
compiled  on  a  given  shift:  (1)  the 
average  might  combine  measurements 
taken  for  different  occupational 
locations  and  (2)  the  average  might 
combine  measurements  all  taken  for  the 
same  occupational  location.  For  MMUs. 
the  averages  used  in  MSHA's  sampling 
program  usually  involve  measurements 
taken  for  different  occupational 
locations  on  the  same  shift.  These  are 
averages  of  the  first  type.  MSHA's 
sampling  program  has  never  utilized 
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averages  of  the  second  type.  Therefore, 
those  commenters  who  claimed  that 
reliance  on  a  single,  full-shift 
measurement  would  reduce  the 
accuracy  of  noncompliance 
determinations,  as  compared  to  MSHA's 
existing  enforcement  policy,  are 
implicitly  claiming  that  accuracy  is 
increased  by  averaging  across  different 
occupational  locations. 

Averting  measurements  obtained 
from  different  occupational  locations  on 
an  MMU  is  like  averaging  together  the 
positions  of  arrows  aimed  at  different 
targets.  The  average  of  such 
measurements  is  an  artificial, 
mathematical  construct  that  does  not 
correspond  to  the  dust  concentration  for 
any  actual  occupational  location. 
Therefore,  this  type  of  averaging 
introduces  a  bias  proportional  to  the 
degree  of  variability  in  actual  dust 
ooDcantration  at  the  various  locations 
averaged. 

The  gain  in  precision  that  results  from 
averaging  measurements  taken  at 
different  locations  outweighs  this  bias 
only  if  variability  from  location  to 
location  is  smaller  than  variability  in 
measurement  error.  However, 
commentere  opposed  to  MSHA's  use  of 
single,  full-shift  measurements  for 
enforcement  purposes  argued  that  this  is 
not  generally  the  case  and  even 
submitted  data  and  statistical  analyses 
in  support  of  this  position.  Cominenters 
in  hvor  o' noncompliance 
determinations  based  on  a  single,  full- 
shift  measiuement  agreed  that 
variability  in  dust  concentration  is 
extensive  for  different  occupational 
locations  and  argued  that  MSHA's 
existing  policy  of  measurement 
averaging  is  not  sufficiently  protective 
of  miners  working  at  the  dustiest 
locations. 

Since  an  average  of  the  first  type 
combines  measurement  from  the 
dustiest  location  with  measurements 
frtim  less  dusty  locations,  it  must  always 
fall  below  the  best  available  estimate  of 
dust  concentration  at  the  dtistiest 
location.  In  effect,  averaging  across 
difHarent  occupational  locations  dilutes 
the  dust  concentration  observed  for  the 
most  highly  exposed  occupations  or 
dustiest  work  positions.  Therefore,  such 
averaging  results  in  a  systematic  bias 
against  detecting  excessive  dust 
concentrations  for  those  miners  at 
greatest  risk  of  overexposure. 

A  somewhat  better  case  can  be  made 
for  the  second  type  of  multi-locational 
averaging,  which  combines 
measurements  obtained  on  the  same 
shift  from  a  single  occupational 
location.  As  some  conunentere  pointed 
out.  however,  there  is  ample  evidence 
that  spatial  variability  in  dust 


concentration,  even  Mrithin  relatively 
small  areas,  is  frequently  much  larger 
than  variability  due  to  measurement 
error.  Therefore,  the  same  kind  of  bias 
introduced  by  averaging  across 
occupational  locations  would  also  arise, 
but  on  a  lesser  scale,  if  the  average 
measurement  within  a  relatively  small 
radius  were  used  to  represent  dust 
concentration  at  every  point  in  the 
atmosphere  to  which  a  miner  is 
exposed.  A  miner  is  potentially  exposed 
to  the  atmospheric  conditions  at  any 
valid  sampling  location.  Consistent  with 
the  Mine  Act  and  implementing 
regulations,  MSHA's  enforcement 
strategy  is  to  limit  atmospheric  dust 
concentration  wherever  minera 
normally  work  or  travel.  Therefore,  the 
more  spatial  variability  in  dust 
concentration  there  is  within  the  work 
environment,  the  less  appropriate  it  is  to 
use  measurement  averting  to  enforce 
the  applicable  standard  by  averaging 
measurements  obtained  at  different 
sampling  locations. 

Some  of  the  comments  implied  that 
instead  of  measuring  average  dust 
concentration  at  a  specific  sampling 
location,  MSHA's  objective  should  be  to 
estimate  the  average  dust  concentration 
throughout  a  miner's  "breathing  zone" 
or  other  area  near  a  miner.  If  estimating 
average  dust  concmitntion  throughout 
some  zone  were  really  the  objective  of 
MSHA's  enforcement  strategy,  then 
averaging  measurements  made  at 
random  points  within  the  zone  would 
improve  precision  of  the  estimate 
without  introducing  a  bias.  This  type  of 
averaging,  however,  has  never  been 
employed  in  either  the  MSHA  or 
operator  dust  sampling  programs. 
MSHA's  current  policy  of  averamng 
measurements  obtained  frx>m  diniarent 
zones  does  not  address  spatial 
variability  in  the  area  immediately 
surrounding  a  sampler  unit.  Therefore, 
even  if  averaging  measurements  frtim 
%vithin  a  zone  were  somehow  beneficial, 
this  would  not  demonstrate  that 
MSHA's  existing  enforcement  policy  is 
more  reliable  than  the  new  policy  of 
basing  noncompliance  on  a  single,  hill- 
shift  measurement. 

Furthermore,  if  MSHA's  objective 
were  really  to  estimate  average  dust 
concentration  throughout  some 
specified  zone  on  a  given  shift,  then  it 
would  be  necessary  to  obtain  far  more 
than  five  simultaneous  measurements 
within  the  zone.  This  is  not  only 
because  of  potentially  large  local 
differences  in  dust  concentration.  In 
order  to  use  such  measurements  for 
enforcement  purposes,  variability  in 
dust  concentration  within  the  sampled 
area  would  have  to  be  estimated  along 
with  the  average  dust  concentration 


itself.  As  some  commentere  correctly 
pointed  out,  doing  this  in  a  statistically 
valid  way  would  generally  require  at 
least  twenty  to  thirty  measurements. 
One  of  these  commenters  also  pointed 
out  that  such  an  estimate,  based  on  even 
this  many  measurements  in  the  same 
zone,  could  be  regarded  as  accurate  only 
under  certain  questionable  assumptions 
about  the  distribution  of  dust 
concentrations.  This  commenter 
calculated  that  hundreds  of 
measurements  would  be  required  in 
order  to  avoid  these  tenuous 
assiunptions.  Clearly,  this  shows  that 
the  objective  of  estimating  average  dust 
concentration  throughout  a  zone  is  not 
consistent  with  any  viable  enforcement 
strategy  to  limit  dust  concentration  on 
each  ^ift  in  the  highly  heterogeneous 
and  dynamic  mining  environm«it.  The 
large  number  of  measurements  required     ' 
to  accurately  characterize  dust 
concentration  over  evm  a  small  area 
merely  demonstrates  why  it  is  not 
feasible  to  base  enforcement  decisions 
on  estimated  atmospheric  craiditions 
bevond  the  sampling  location. 

MSHA  recognises  that  a  single,  full- 
shift  measuremmt  %vill  not  provide  an 
accurate  estimate  of  average  dust 
concentration  anywhere  beyond  the 
sampling  location.  The  Mine  Act, 
however,  does  not  require  MSHA  to 
estimate  average  dust  concentration  at 
locations  that  are  not  sampled  or  to 
estimate  dust  concentration  averaged 
over  any  zone  or  region  of  the  mine,  and 
doing  so  is  not  part  of  MSHA's 
enforcement  program.  Instead,  MSHA's 
enforcement  strategy  is  to  ensure  that  a 
miner  will  not  be  exposed  to  excessive 
dust  wherever  he/slw  normally  works  or 
travels.  This  is  accomplished  by 
maintaining  the  average  dust 
concentration  at  each  valid  sampling 
location  at  or  below  the  applicable 
standard  during  each  shift. 

D.  Multi-Shift  Averaging 

Some  commenten  maintained  that  in 
order  to  reduce  the  risk  of  erroneous 
noncompliance  determinations,  MSHA 
should  average  measurements  obtained 
bom  the  same  occupation  on  different 
shifts.  These  commentere  contended 
that  the  average  of  measurements  from 
several  shifts  represents  the  average 
dust  concentration  to  which  a  miner  is 
exposed  more  accurately  than  a  single, 
full-shift  measurement.  Other 
commentere,  who  favored 
noncompliance  determinations  based  on 
single,  full-shift  measurements,  claimed 
that  conditions  are  sometimes 
manipulated  so  as  to  produce  unusually 
low  dust  concentrations  on  some  of  the 
sampled  shifts.  These  commentere 
suggested  that,  due  to  these 
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unrepresentative  shifts,  multi-shift 
averaging  can  yield  unrealistically  low 
estimates  of  the  dust  concentration  to 
which  a  miner  is  typically  exposed. 
Some  of  these  commentere  also  argued 
that  the  Mine  Act  requires  the  dust 
concentration  to  be  regulated  on  each 
shift,  and  that  multi-shift  averaging  is 
inherently  misleading  in  detecting 
excessive  dust  ccmoentration  on  an 
individual  shift 

Those  advocating  multi-riiift 
.  averaging  generally  assimied  that  a 
noncompUance  determination  involves 
estimating  a  miner's  average  dust 
exposure  over  a  period  longer  than  an 
individual  shift.  This  assumption  is 
flawed  because  section  202(b)  of  the 
Mine  Act  specifies  that  each  operator 
shall  continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  during  each  shift  at  or 
below  the  applicable  standard.  Some  of 
those  advocating  multi-shift  averaging, 
however,  suggested  that  MSHA  should 
average  measurements  obtained  on 
differmt  shifts  even  if  the  quantity  of 
interest  is  dust  concentration  on  an 
individual  shift  These  commentere 

Xed  that  averaging  smooths  out  the 
Is  of  measurement  errore,  and  that 
therefore  the  average  over  several  shifts 
would  represent  dust  concentration  on 
each  shift  more  accurately  than  the 
corresponding  individual,  full-shift 
measurement. 

The  Secretary  recognizes  that  there 
are  drciunstances,  not  experienced  in 
inining  environments,  under  which 
averaging  across  shifts  could  improve 
the  accuracy  of  an  estimate  for  an 
individual  shift.  Just  as  averaging  the 
positions  of  arrows  aimed  at  nearly 
coinciding  targets  might  better  locate 
the  bull's  eye  than  the  position  of  any 
individual  arrow,  the  gain  in  precision 
obtained  by  avnraging  dust 
coacMitrations  ofaeerved  (m  different 
shifts  could,  under  analogous 
drciunstances.  outweigh  the  bias 
introduced  by  using  the  average  to 
estimate  dust  concentration  for  an 
individual  ^ft  This  would  be  the  case, 
however,  only  if  variability  in  dust 
concentration  among  shifts  were  small 
compared  to  variability  due  to 
measurement  impredsion.  It  would  do 
no  good  to  average  the  location  of 
arrows  aimed  at  difiierent  targets  unless 
the  targets  were  at  nearly  identical 
locations. 

To  the  contrary,  several  amimentere 
pointed  out  that  variability  in  dust 
concentration  from  shift  to  shift  tends  to 
be  much  larger  than  variability  due  to 
measurement  error  and  introduced 
evidence  in  support  of  this  observation. 
Measurements  on  different  shifts  are 
like  arrows  aimed  at  widely  divergent 


targets.  The  more  that  conditions  vary, 
for  any  reason,  from  shift  to  shift,  the 
more  bias  is  introduced  by  tising  a 
multi-shift  average  to  represent  dust 
concentration  for  any  individual  shift. 
Under  these  circtunstances,  any 
improvement  in  predsion  to  be  gained 
by  simply  averaging  results  is  small 
compared  to  the  bias  introduced  by 
such  averaging.  TherefcHe,  the  Secretary 
has  concluded  that  MSHA's  existing 
practice  of  avwaging  measurements 
collected  on  different  shifts  does  not 
improve  accuracy  in  estimating  dust 
concentration  to  which  a  miner  is 
exposed  on  any  individual  shift.  To 
paraphrase  one  commenter,  averaging 
Monday's  exposure  measurement  with 
Tuesday's  does  not  improve  the 
estimate  of  Monday's  average  dust 
concentration. 

Some  commentere  argued  that  since 
the  risk  of  pneumoconiosis  depends  on 
cumulative  exposure.  MSHA's  objective 
should  be  to  estimate  the  dust 
concentration  to  which  a  miner  is 
typically  exposed  and  to  identify  cases 
of  excessive  d\ut  concentratim  over  a 
longer  term  than  a  single  shift.  Other 
commentere  claimed  that  a  multi-shift 
average  does  not  provide  a  good 
estimate  of  either  typical  dust 
concentrations  or  exposures  over  the 
longer  term.  These  commentere  daimed 
that  (Uffsrent  ^fts  are  not  equally 
representative  of  the  usual  atmospheric 
conditions  to  whidi  minws  are  exposed, 
implying  that  the  average  of 
measurements  made  on  different  shifts 
of  a  multi-day  MSHA  inspection  tends 
to  systematically  imderestimate  typical 
dust  concentrations. 

The  Secretary  interprets  section 
202(b)  of  the  Mine  Ad  as  requiring  that 
dust  concentrations  be  kept  at  or  below 
the  apphcable  standard  on  each  and 
every  shift.  Nevertheless,  the  Secretary 
recognizes  that,  under  certain 
conditions,  the  average  of  measurements 
from  multiple  shifts  can  be  a  better 
estimate  of  "typical"  atmospheric 
conditions  than  a  single  measurement. 
This  apphes,  however,  only  if  the 
sampled  shifts  comprise  a  random  or 
representative  selection  of  shifts  bom 
whatever  longer  term  may  be  under 
consideration.  As  shown  below, 
evidence  to  the  contrary  exists, 
supporting  those  commentere  who 
maintained  that  measurements  colleded 
over  several  days  of  a  multi-day  MSHA 
inspedions  do  not  meet  this 
requirement.  Therefore,  the  Secretary 
has  concluded  that  averaging  such 
measiuements  is  Ukely  to  be  misleading 
even  forthe  purpose  of  estimating  dust 
concentrations  to  which  minere  are 
typically  exposed. 


Whether  the  objedive  is  to  measure 
average  dust  concentration  on  an 
individual  shift  or  to  estimate  dust 
concentration  typical  of  a  longer  term, 
the  arguments  presented  for  averaging 
across  shifts  all  depend  on  the 
assiunption  that  every  shift  sampled 
during  an  MSHA  inspection  provides  an 
imbiased  representation  of  dust 
exposure  over  the  time  period  of 
interest.'  To  check  this  assumption, 
MSHA  performed  a  statistical  analysis 
of  multi-shift  MSHA  inspections  carried 
out  prior  to  the  SIP.  This  analysis, 
placed  into  the  record  in  September 
1994,  examined  the  pattern  of  dust 
concentrations  measured  over  the 
coiuM  of  these  multi-shift  inspections 
and  compared  results  from  the  final 
shift  with  results  from  a  subsequent 
siMle-shift  sampling  inspection  [1]. 

'Tne  analysis  toimd  that  dust 
concentrations  measured  on  different 
shifts  of  the  same  MSHA  inspedion 
were  not  randomly  distributed.  The 
later  samples  tended  to  show 
significanUy  lower  results  than  earlier 
samples,  indicating  that  dust 
concentrations  on  later  shifts  of  a  single 
inspecticm  may  decline  in  response  to 
the  presence  of  an  inspedor. 
FurUiennore,  the  analysis  provided 
evidence  that  the  reduction  in  dust 
concmtretion  tends  to  be  reversed  after 
the  inspection  is  terminated.  These  two 
results  led  to  the  conclusion  that 
avera^ng  dust  concentrations  measured 
on  dimrent  shifts  of  a  multi-day  MSHA 
inspection  introduces  a  bias  toward 
xmreaUstically  low  dust  concentrations. 

One  commenter  questioned  the 
vaHdity  of  this  analysis,  stating  that 
"there  is  aA»olutely  no  basis  in  the 
•  '  •  report  for  the  assertion  that  the 
trend  is  reversed  after  the  inspection  is 
terminated."  This  commenter 
apparently  owlooked  Table  3  of  the 
report.  That  table  shows  a  statistically 
significant  reversal  at  those  mine 
entities  included  in  the  analysis  that 
were  subsequently  inspeded  under 
MSHA's  SIP.  Dust  concentrations 
measured  at  these  mine  entities  had 
declined  significantly  between  the  first 
and  last  days  of  the  multi-shift 
inspedion.  It  was  primarily  to  address 
the  commenter's  implication  that  these 
reduditms  reflected  permanent 
"adjustments  in  dust  control  measures'* 
that  the  analysis  included  a  comparison 
with  the  subsequent  SIP  inspedion.  An 
increase,  representing  a  reversal  of  the 
previous  trend,  was  observed  on  the 
single  shift  of  the  subsequent 


■  Technically.  tb«  assumption  is  that  duct 
concentrations  on  all  shifts  sampled  are 
independently  and  identically  distributed  around 
the  quantity  bwing  estimated. 
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inspection,  relative  to  the  dust 
concentration  measured  on  the  final 
shift  of  the  previous  multi-shift  inspec 
tion.  This  reversal  was  found  to  be 
"statistically  significant  at  a  confidence 
level  of  more  than  99.99  percent." 

The  same  commenter  also  stated  that 

MSHA fails  to  address  the 

systematic  (selection)  bias  of  the  study. 
MSHA  only  does  multiple  day  sampling 
when  the  initial  results  are  higher,  but 
not  out  of  compliance."  It  is  true  that  in 
order  to  be  selected  for  revisitation,  a 
mine  entity  must  have  shown  relatively 
high  concentrations  on  the  first  shift — 
though  not.  in  the  case  of  an  MMU,  so 
high  as  to  warrant  a  citation  on  first 
shift.  Since  no  experimental  data  were 
available  on  mine  entities  randomly 
selected  to  receive  multi-shift 
inspections,  the  only  cases  in  which 
patterns  over  the  course  of  a  multi-shift 
inspection  could  be  examined  were 
cases  selected  for  multi-shift  inspection 
under  these  criteria. 

Although  the  impact  of  the  selection 
criteria  was  not  explicitly  addressed,  it 
was  recognized  that  entities  selected  for 
multi-day  inspections  do  not  constitute 
a  random  selection  of  mine  entities. 
This  recognition  motivated,  in  part,  the 
report's  comparison  of  the  final  shift 
measurement  to  the  dust  concentration 
measured  during  a  subsequent  single- 
shift  inspection.  The  magnitude  of  the 
average  reversal  indicates  that  most  of 
the  reduction  observed  over  the  course 
of  the  multi-shift  inspection  cannot  be 
attrilnited  to  the  selection  criteria. 
Furthermore,  it  was  not  only  mine 
entities  with  relatively  low  dust 
concentration  measurements  that  were 
left  out  of  the  study  group.  Mine  entities 
with  the  highest  dust  concentration 
measurements  were  immediately  cited 
iMsed  on  the  average  of  measurements 
taken  and  excluded  from  the  group 
sUbiected  to  multi-shift  dust 
inspections.  Therefore,  the  effect  on  the 
analysis  of  selecting  mine  entities  with 
relatively  high  initial  dust  concentration 
measurements  was  largely  offset  by  the 
effect  of  excluding  those  entities  with 
even  higher  initial  measurements.  In 
any  event,  the  magnitude  of  the  average 
reduction  between  first  and  last  shifts  of 
a  multi-shift  inspection  was 
significantly  greater  than  what  can  be 
explained  by  selection  for  revisitation 
due  to  measurement  error  on  the  first 
shift  sampled. 

The  assumption  that  multiple  shifts 
sampled  during  a  single  MSHA 
inspiaction  are  equally  representative  is 
clearly  violated  if.  as  some  commenters 
alleged,  operating  conditions  are 
deliberately  altered  after  the  first  shift  in 
response  to  the  continued  presence  of 
an  MSHA  inspector  and  then  changed 


back  after  the  inspector  leaves. 
However,  if  samples  are  collected  on 
successive  or  otherwise  systematically 
determined  shifts  or  days,  the 
assumption  can  also  be  violated  by 
changes  arising  as  part  of  the  normal 
mining  cycle.  As  one  commenter 
pointed  out,  multi-shift  averaging 
within  a  single  MSHA  inspection 
potentially  introduces  biases  typical  of 
"campaign  sampling,"  in  whidi 
observations  of  a  dynamic  process  are 
clustered  together  over  a  relatively 
narrow  time  span.  In  order  to  construct 
an  unbiased,  multi-shift  average  for  each 
phase  of  mining  activity,  it  would  be 
necessary  to  collect  samples  from 
several  shifts  operating  under 
essentially  the  same  conditions. 
Alternatively,  to  construct  an  unbiased, 
multi-shift  estimate  of  dust 
concentration  over  a  longer  term,  it 
would  be  necessary  to  collect  samples 
from  randomly  selected  shifts  over  a 
period  great  enough  to  reflect  the  full 
range  of  changing  conditions.  Neither 
requirement  is  met  by  multi-shift  MSHA 
inspections  because  (1)  the  mine 
environment  is  dynamic  and  no  two 
shifts  are  alike  and  (2)  MSHA  inspectors 
are  not  there  long  enough  to  observe 
every  condition  in  their  inspection. 

Based  on  the  analysis  presented  by 
Kogut  (1)  and  also  on  public  comments 
received  in  response  to  the  February  18 
and  June  6, 1994,  notices,  the  Secretary 
has  concluded  that  it  should  not  be 
assumed  that  multiple  shifts  sampled 
during  a  single  MSHA  inspection  are 
equally  representative  of  atmospheric 
conditions  to  which  a  miner  is  typically 
exposed.  This  conclusion  undercuts  the 
rationale  for  multi-shift  averaging 
within  a  single  MSHA  inspection, 
regardless  of  whether  the  objective  is  to 
estimate  dust  concentration  for  the 
individual  shifts  sampled  as  it  is  for 
MSHA  inspector  sampling  or  for  typical 
shifts  over  a  longer  term  as  implied  by 
some  commenters.  Measurements 
collected  by  MSHA  on  consecutive  days 
or  shifts  of  the  same  inspection  do  not 
comprise  a  random  or  otherwise 
representative  sample  from  any  larger 
population  of  i^ifts  that  would  properly 
represent  a  long-term  exposure  or  a 
particular  phase  of  the  mining  cycle. 
Therefore,  there  is  no  basis  for  assuming 
that  multi-shift  averaging  improves 
acciuacy  or  reduces  the  risk  of  an 
erroneous  enforcement  determination. 

Appendix  B—Gtation  Threshold  Values 
(CTV) 

I.  Interpretation  of  the  CTV  Table 

Each  CTV  was  calculated  to  ensure 
that,  if  the  CTV  is  met  or  exceeded, 
noncompliance  with  the  applicable 


standard  can  be  inferred  with  at  least 
95-percent  confidence.  It  is  assiuned 
that  whatever  dust  standard  happens  to 
be  in  efiiact  at  the  sampling  location  is 
binding,  and  that  a  citation  is  warranted 
whenever  there  is  sufficient  evidence 
that  an  established  standard  has  been 
exceeded.  The  CTV  table  does  not 
depend  on  how  the  applicable  standard 
was  established,  or  on  any  measurement 
uncertainties  in  the  process  of  setting 
the  applicable  standard. 

Some  commenters  atgued  that  in 
order  to  construct  a  valid  table  of  CTVs, 
MSHA  would  have  to  take  into  account 
the  statistical  distribution  of  dust 
concentrations  over  many  shifts  and 
locations.  One  commenter  suggested 
that  stochastic  properties  of  the  dust 
concentrations,  which  describe 
variability  over  time  in  probabilistic 
terms,  should  also  be  taken  into 
account.  MSHA,  however,  intends  to 
use  single,  full-shift  measurements  only 
in  determining  noncompliance  with  the 
applicable  standard  on  a  particular  shift 
and  at  the  sampling  location  consistent 
with  the  measurement  objective 
described  in  the  MSHA  and  NIOSH 
joint  finding  published  elsewhere  in 
today's  Federal  Register.  This  is 
analogous  to  using  a  single 
measurement  to  identify  individual 
suitcases  that  are  unacceptable  because 
they  weigh  more  than  five  pounds.  The 
efficacy  of  using  a  single  measurement 
to  identify  unacceptable  suitcases 
depends  on  the  accuracy  of  the  scale 
and  the  skill  of  the  weigher.  It  does  not 
depend  on  the  statistical  distribution  of 
weights  among  suitcases  or  on  any 
stochastic  properties  of  the  suitcase 
production  process.  These 
considerations  would  be  relevant  to 
estimating  average  weight  for  all 
suitcases  produced,  but  they  have 
nothing  whatsoever  to  do  vtdth 
determining  the  weight  of  an  individual 
suitcase  using  a  sufficiently  accurate 
scale.  Averaging  the  weights  of  several 
suitcases  woulcTbe  entirely 
inappropriate  and  extremely 
misleading,  since  the  object  is  to 
identify  individual  suitcases  weighing 
more  than  five  pounds.  Although  the 
measured  weight  of  an  individual 
suitcase  is  liable  to  contain  some  error 
(so  the  decision  might  be  uncertain  for 
a  suitcase  weighing  five  pounds  and  one 
ounce),  a  suitcase  weighing  seven  or 
eight  pounds  could  be  rejected  with 
high  confidence  on  the  first  weighing. 
Additional  weighings  (of  the  same 
suitcase)  would  be  required  only  for 
those  suitcases  whose  initial 
measurement  was  very  close  to  five 
pounds. 

The  CTV  table  provides  criteria  for 
testing  a  tentative,  or  presumptive. 
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hypothesis  that  the  true  full-shift 
average  dust  concentration  did  not 
exceed  the  applicable  standard  (S)  at 
each  of  the  individual  locations 
sampled  during  a  particular  shift.  For 
purposes  of  this  test,  the  mine 
atmosphere  at  each  such  location  is 
presumed  to  be  in  compliance  unless 
the  corresponding  fuUrshift 
measurement  provides  sufficient 
evidence  to  the  contrary.  The  "true  full- 
shift  average"  does  not  refer,  in  this 
context,  to  an  average  across  different 
occupations,  locations,  or  shifts. 
Instead,  it  refers  entirely  to  the  dust 
concentration  at  the  specific  location  of 
the  sampler  unit,  averaged  over  the 
course  of  the  particular  shift  during 
which  the  measurement  was  obtained. 
The  CTV  table  is  not  designed  to 
estimate  or  test  the  average  dust 
concentration  across  occupational 
locations,  or  within  any  zone  or  mine 
area,  or  in  the  air  actually  inhaled  by 
any  particular  miner. 

Some  commenters  questioned  why 
more  than  one  sample  might  be 
required,  if  the  first  sample  collected 
does  not  exceed  the  CTV.  One  of  these 
commentere  argued  that  in  such  case, 
"compliance  has  already  been 
established  at  a  95%  confidence  level 
based  on  the  first  single  shift  sample." 
This  line  of  argument  confuses 
confidence  in  issuing  a  citation  with 
confidence  of  compliance.  It  also  shows 
a  basic  misunderstanding  of  how  the 
citation  criteria  relate  to  the  requirement 
of  continuous  compliance  under  section 
202(b)  of  the  Mine  Act. 

The  CTV  table  ensures  that 
noncompliance  is  cited  only  when  there 
is  a  95-percent  level  of  confidence  that 
the  applicable  standard  has  actually 
been  exceeded.  If  a  single  measurement 
does  not  meet  the  criterion  for  citation, 
this  does  not  necessarily  imply  probable 
compliance  with  the  dust  standard — let 
alone  compliance  at  a  95-percent 
confidence  level.  For  example,  a  single, 
full-shift  measurement  of  2.14  mg/m^ 
would  not.  according  to  the  CTV  table, 
indicate  noncompliance  with  sufficient 
confidence  to  warrant  a  citation  if  S  = 
2.0  mg/m'.  Hiis  does  not  imply  that  the 
mine  atmosphere  was  in  compliance  on 
the  shift  and  at  the  location  sampled. 
On  the  contrary,  unless  contradictory 
evidence  were  available,  this 
measurement  would  indicate  that  the 
MMU  was  probably  out  of  compliance. 
However,  because  there  is  a  small 
chance  that  the  measurement  exceeded 
the  standard  only  because  of 
measurement  error,  a  citation  would  not 
be  issued.  Additional  measurements 
would  be  necessary  to  verify  the 
apparent  lack  of  adequate  control 
measures.  Similarly,  a  single,  full-shift 


measurement  of  1.92  mg/m^  would  not 
warrant  citation;  but,  because  of 
possible  measurement  error,  neither 
would  it  warrant  concluding  that  the 
mine  atmosphere  sampled  was  in 
compliance.  To  confirm  that  control 
measures  are  adequate,  it  would  be      __ 
necessary  to  obtain  additional 
measurements. 

Furthermore,  even  if  a  single,  full- 
shift  measurement  were  to  demonstrate, 
at  a  high  confidence  level,  that  the  mine 
atmosphere  was  in  compliance  at  the 
sampling  location  on  a  given  shift, 
additional  measurements  would  be 
required  to  demonstrate  compliance  on 
each  shift.  For  example,  if  S  =  2.0  mg/ 
m^,  then  a  valid  measurement  of  1.65 
mg/m^  would  demonstrate  compliance 
on  the  particular  shift  and  at  the 
particular  location  sampled.  It  would 
not,  however,  demonstrate  compliance 
on  other  shif^  or  at  other  locations. 

n.  Derivation  of  the  CTW  Table 

Some  commenters  requested  an 
explanation  of  the  statistical  theory 
underlying  the  CTV  table.  To 
imderstand  how  the  CTVs  are  derived 
and  justified,  it  is  first  necessary  to 
distinguish  tietween  variability  due  to 
measurement  error  and  variability  due 
to  actual  difiierenoes  in  dust 
concentration.  The  variability  observed 
among  individual  measurements 
obtained  at  difiierait  locations  (or  at 
different  times)  combines  both:  dust 
concentration  measurements  vary  partly 
because  of  measurement  error  and 
partly  because  of  genuine  differences  in 
the  dust  concentration  being  measured. 
This  distinction,  between  measurement 
error  and  variation  in  the  true  dust 
concentration,  can  more  easily  be 
explained  by  first  carefully  defining 
some  notational  abbreviations. 

One  or  more  dust  samples  are 
collected  in  the  same  MMU  or  other 
mine  area  on  a  particular  shift.  Since  it 
is  necessary  to  distinguish  between 
different  samples  in  Uie  same  MMU,  let  . 
Xi  represent  the  MRE-equivalent  dust 
concentration  measurement  obtained 
from  the  i*  sample.  The  quantity  being 
measured  is  the  true,  full-shift  average 
dust  concentration  at  the  i"*  sampling 
location  and  is  denoted  by  \ii.  Because 
of  potential  measurement  errors,  \ii  can 
never  be  known  with  complete 
certainty.  A  "sample,"  "measurement," 
or  "observation"  always  refers  to  an 
instance  of  Xi  rather  than  \in. 

The  overall  measurement  error 
associated  with  an  individual 
measurement  is  nothing  more  than  the 
difference  between  the  measurement 
(Xi)  and  the  quantity  being  measured 
{\ii).  Therefore,  this  error  can  be 
represented  as 


ei  =  Xi-jii. 

Equivalently,  any  measurement  can  be 
regarded  as  the  true  concentration  in  the 
atmosphere  sampled,  with  a 
measurement  error  added  on: 

Xi  =  ^i  -f  ei. 

For  two  different  measurements  (Xi  and 
X2),  it  follows  that  Xi  may  differ  from 
X2  not  only  because  of  the  combined 
effiects  of  ei  and  £2,  but  also  because  |ii 
differs  from  ^.2- 

The  prolMbiUty  distribution  of  Xj 
around  (it  depends  only  on  the 
probability  distribution  of  Ci  and  should 
not  be  confused  with  the  statistical 
distribution  of  ^u  itself,  which  arises 
fitim  spatial  and/or  temporal  variability 
in  dust  concentration.  This  variability 
[i.e.,  among  (I4  for  different  values  of  I] 
is  not  associated  with  inadequacies  of 
the  measxuement  system,  but  real 
variation  in  exposures  due  to  the  feet 
that  contaminant  generation  rates  vary 
greatly  in  time  and  contaminants  are 
heterogeneously  distributed  in 
workplace  air. 

Since  noncompliance  determinations 
are  made  relative  to  individual  sampling 
locations  on  individual  shifts, 
derivation  of  the  CTV  table  requires  no 
assiunptions  or  inferences  about  the 
spatial  or  temporal  pattern  of 
atmospheric  dust  concentrations — i.e., 
the  statistical  distribution  of  |ii.  MSHA 
is  not  evaluating  dust  concentrations 
averaged  across  the  various  sampler 
locations.  Therefore,  the  degree  and 
pattern  of  variability  observed  among 
different  measurements  obtained  during 
an  MSHA  inspection  are  not  used  in 
establishing  any  CTV.  Instead,  the  CTV 
for  each  applicable  standard  (S)  is  based 
entirely  on  the  distribution  of 
«  measurement  errors  (e,)  expected  for  the 
maximum  dust  concentration  in 
compliance  with  that  standard — i.e.,  a 
concentration  equal  to  S  itself. 

If  control  filters  are  used  to  eliminate 
potential  biases,  then  each  Cj  arises  from 
a  combination  of  four  weighing  errors 
(pre-and  {>ost-exposiire  for  both  the 
control  and  exposed  filter  capsule)  and 
a  continuous  summation  of 
instantaneous  measurement  errors 
accumulated  over  the  coiuse  of  an  eight- 
hour  sample.  Since  the  eight-hour 
period  can  be  subdivided  into  an 
arbitrarily  large  number  of  sub-intervals, 
and  some  fraction  of  Ci  is  associated 
with  each  sub-interval,  c,  can  be 
represented  as  comprising  the  sxmi  of  an 
arbitrarily  lai^  number  of  sub-interval 
errors.  By  the  Central  Limit  Theorem, 
such  a  summation  tends  to  be  normally 
distributed,  regardless  of  the 
distribution  of  subinterval  errors.  This 
does  not  depend  on  the  distribution  of 
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^,.  which  is  generally  represented  as 
being  lognormal. 

Furthermore,  each  measurement  made 
by  an  MSHA  inspector  is  based  on  the 
difference  between  pre-  and  post- 
exposure weights  of  a  dust  sample,  as 
determined  in  the  same  laboratory,  and 
adjusted  by  the  weight  gain  or  loss  of 
the  control  filter  capsule.  Any 
systematic  error  or  bias  in  the  weighing 
process  attributable  to  the  laboratory  is  •> 
mathematically  canceled  out  by 
subtraction.  Furthermore,  any  bias  that 
may  be  associated  with  day-to-day 
changes  in  laboratory  conditions  or 
introduced  during  storage  and  handling 
of  the  filter  capsules  is  also 
mathematically  canceled  out. 
Elimination  of  the  sources  of  systematic 
errors  identifled  above,  together  with 
the  fact  that  the  concentration  of 
respirable  dust  is  defined  by  section 
202(e)  of  the  Mine  Act  to  mean  the 
average  concentration  of  respirable  dust 
measured  by  an  approved  sampler  unit, 
implies  that  the  measurements  are 
unbiased.  This  means  that  e,  is  equally 
likely  to  be  positive  or  negative  and,  on 
average,  equal  to  zero. 

Therefore,  each  Ej  is  assumed  to  be 
normally  distributed,  with  a  mean  value 
of  zero  and  a  degree  of  variability 
represented  by  its  standard  deviation 


Since  Xj  =  |ii  -t-  Ci.  it  follows  that  for  a 
given  value  of  ^4.  X,  is  normally 
distributed  with  expected  value  equal  to 
\it  and  standard  deviation  equal  to  Oi. 
CVicNai.  described  in  the  MSHA  and 
NIOSH  joint  finding  published 
elsewhere  in  today's  Federal  Register,  is 
the  coefficient  of  variation  in 
measurements  corresponding  to  a  given 
value  of  n,.  CV,o,,i  relates  entirely  to 
variability  due  to  measurement  errors 
and  not  at  all  to  variability  in  actual 
dust  concentrations. 

MSHA's  procedure  for  citing 
noncompliance  based  on  the  CTV  table 
consists  of  formally  testing  a 
presumption  of  compliance  at  every 
location  sampled.  Compliance  with  the 
applicable  standard  at  the  i"*  sampling 
location  is  expressed  by  the  relation  (li 
<  S.  Max{(i,}  denotes  the  maximum  dust 
concentration,  among  all  of  the 
sampling  locations  within  an  MMU. 
Therefore,  if  Max{^}  <  S,  none  of  the 
sampler  units  in  the  MMU  were 
exposed  to  excessive  dust 
concentration.  Since  the  burden  of  proof 
is  on  MSHA  to  demonstrate 
noncompliance,  the  hypothesis  being 
tested  (called  the  null  hypothesis,  or 
Ho.)  is  that  the  concentration  at  every 
location  sampled  is  in  compliance  with 
the  applicable  standard.  Equivalently, 
for^an  MMU  the  null  hypothesis  (Ho)  is 
that  max{(ii}  ^  S.  In  other  areas,  where 


only  one,  full-shift  measurement  is 
made,  the  null  hypothesis  is  simply  that 
»ii$S. 

The  test  consists  of  evaluating  the 
likelihood  of  measurements  obtained 
during  an  MSHA  inspection,  under  the 
assumption  that  Ho  is  true.  Since  Xi  = 
(li  +  Ci,  Xi  (or  max{Xi}  in  the  case  of  an 
MMU)  can  exceed  S  even  under  that 
assumption.  However,  based  on  the 
normal  distribution  of  measurement 
errors,  it  is  possible  to  calculate  the 
probability  that  a  measurement  error 
would  be  large  enough  to  fully  account 
for  the  measurement's  exceeding  the 
standard.  The  greater  the  amount  by 
which  Xi  exceeds  S,  the  less  likely  it  is 
that  this  would  be  due  to  measurement 
error  alone.  If,  under  Ho.  this  probability 
is  less  than  five  percent,  then  Ho  can  be 
rejected  at  a  95-percent  confidence  level 
and  a  citation  is  warranted.  For  an 
MMU,  rejecting  Ho  (and  therefore 
issuing  a  citation)  is  equivalent  to 
determining  that  ^i  =>  S  for  at  least  one 
value  of  /. 

Each  CTV  listed  was  calculated  to 
ensure  that  citations  will  be  issued  at  a 
confidence  level  of  at  least  95  percent. 
As  described  in  MSHA's  February  1994 
notice  and  explained  further  by  Kogut 
(2),  the  tabled  CTV  corresponding  to 
each  S  was  calculated  on  the 
assumption  that,  at  each  sampling 
location: 
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CV.«^  < CV,^  =  lf^'^'"g/'";.10O%T-K5%)^^(5%)^ 
VI  /i.mg/m-  J 


M,  mg/i 


The  MSHA  and  NIOSH  joint  finding 
establishes  that  for  valid  measurements 
made  with  an  approved  sampler  unit, 
CVte.iu  is  in  fact  less  than  CVcrv  at  all 
dust  concentrations  (ti'). 

The  situation  in  which  measurement 
error  is  most  likely  to  cause  an 
erroneous  noncompliance 
determination  is  the  hypothetical  case 
of  |i4  =  S  for  either  a  single,  full-shift 
measurement  or  for  all  of  the 
measurements  made  in  the  same  MMU. 
In  that  borderline  situation — i.e.,  the 
worst  case  consistent  with  Ho — the 
standard  deviation  is  identical  for  all 
measurement  errors.  Therefore,  the 
value  of  s  used  in  constructing  the  CTV 
table  is  the  product  of  S  and  CVcrv 
evaluated  for  a  dust  concentration  equal 
toS: 


-i¥y 


(.05)^ +(.05)^ 


Assuming  a  normal  distribution  of 
measurement  errors  as  explained  above, 
it  follows  that  the  probability  a  single 
measurement  would  equal  or  exceed  the 
critical  value 

c  =  S  +  1.64a 
is  five  percent  under  Ho  when  CV,oui  = 
CVcTv.  The  tabled  CTV  corresponding 
to  S  is  derived  by  simply  raising  the 
critical  value  c  up  to  the  next  exact 
multiple  of  0.01  mg/m'. 

For  example,  at  a  dust  concentration 
(^,)  just  meeting  the  applicable  standard 
of  S  =  2  mg/m\  CVcrv  is  9.95  percent. 
Therefore,  the  calculated  value  of  c  is 
2.326  and  the  CTV  is  2.33  mg/m^.  Any 
valid  single,  full-shift  measurement  at  or 
above  this  CTV  is  unlikely  to  be  this 
large  simply  because  of  measurement 
error.  Therefore,  any  such  measurement 
warrants  a  noncompliance  citation. 

The  probability  that  a  measurement 
exceeds  the  CTV  is  even  smaller  if  m>S 
for  any  I.  Furthermore,  to  the  extent  that 
CVio,^  is  actually  less  than  CVcrv.  o  is 


actually  less  than  S«CVctv.  This  results 
in  an  even  lower  probability  that  the 
critical  value  would  be  exceeded  under 
the  null  hypothesis.  Consequently,  if 
any  single,  full-shift  measurement 
equals  or  exceeds  c.  then  Ho  can  be 
rejected  at  confidence  level  of  at  least 
95-percent.  Since  rejection  of  Ho  implies 
that  (ti  ^  S  for  at  least  one  value  of  I.  this 
warrants  a  noncompliance  citation. 

It  should  be  noted  that  when  each  of 
several  measurements  is  separately 
compared  to  the  CTV  table,  the 
probability  that  at  least  one  Ci  will  be 
large  enough  to  force  Xi  >  CTV  when  jii 
<  S  is  greater  than  the  probability  when 
only  a  single  comparison  is  made.  For 
example  (still  assuming  S  =  2  mg/m^). 
if  CVjoui  is  actually  6.6%.  then  the 
standard  deviation  of  Ci  is  6.6%  of  2.0  . 
mg/m^,  or  0.132  mg/m',  when  jij  =  S. 
Using  properties  of  the  normal 
distribution,  the  probability  that  any 
single  measurement  would  exceed  the 
CTV  in  this  borderline  situation  is 
calculated  to  be  0.0062.  However,  the 


probability  that  at  least  one  of  five  such 
measurements  results  in  a  citation  is  1 — 
(0.9938)>  s  3.1  pwcflDt.  Therefore,  the 
confidence  level  at  which  a  dtaticn  can 
be  issued,  bawd  on  the  maximum  of 
five  measurements  made  in  the  same 
MMU  on  a  given  shift,  is  97%. 

The  constant  i.64  used  in  calculating 
the  CTV  is  a  l-tailed  95-percent 
confidence  coefficient  and  is  derived 
from  the  standard  normal  probability 
distribution.  At  least  one  commenter 
expressed  confusion  about  whether  the 
CTV  table  is  based  on  a  l-tailed  or  a  2- 
tailed  coofidencA  coefBdent  Tliis 
coipmenter  claimed  that  MSHA's  use  of 
a  confidence  coefficient  equal  to  1.64 
"dearly  establishes  a  W%  ccmfidence 
level"  rather  than  95%.  The  commenter 
apparently  confused  the  CTV  for 
rejecting  a  l-tailed  hypothesis  (m  ^  S) 
with  the  pair  of  critical  values  bx 
needing  a  2-taiIed  hypothesis  (|ii  =  S) 
and  infuTuig  that  m  simply  difiiors  from 
S  in  either  directiMi.  The  criterion  for 
rejecting  the  latter  hypothesis  would  be 
a  measurenkBBt  eidiM'  suffidentty  above 
the  applicable  standard  or  suffidently 
below  it  In  testing  for  a  difference  of 
arbitrary  direction.  1.64  would  indeed 
yield  a  pair  of  90-percatt  ccmfideace 
limits,  with  a  5-peroent  dmaca  of  ening 
00  ei^er  side.  Tka  purpose  of  the  CTW 
table,  however,  is  to  provide  criteria  fat 
determining  that  the  true  cbut 
amcentratiaa  striody  exceeds  the 
applic^le  standard.  Since  such  a 
determination  cam  occur  only  when  a 
nziAle,  fidl-aiiift  measurement  is 
suffidendy  high,  there  is  e^cacdy  ssfo 
fxabalMiity  <A  erxoneously  dting 
noncompliance  when  a  measurement 
fslls  below  the  lower  omfidence  limit 
ConsequenUy,  the  total  probalMlity  of 
erroneously  dting  noncompliance 
equals  the  probability  Ihat  a  standard 
noonal  random  variwle  exceeds  1.64, 
which  is  5  percent . 

One  commenter  alluded  to  testimony 
in  the  Keystone  case  [Keystone  v. 
Secretary  of  Labor.  16  FMSHRC  6  (Jan. 
4. 1994)).  suggesting  that  application  of 
the  CTV  to  a  single  meesurement 
involves  an  invuid  comparison  of  two 
■  distributions  or  comparison  of  two 
means.  Contrary  to  much  of  the 
testimony  presented  in  that  case,  a 
determination  of  noncompliance  using 
the  CTV  table  is  based  on  die  dedsion 
procedure  described  above.  It  does  not 
involve  any  comparison  of  probriality 
distributions  or  means.  Nor  does  it 
involve  any  statistical  distribution  of 
dust  omcentrations.  It  involves  only  the 
comparison  of  an  individual  full-shift 
meesurement  to  the  applicable  standard. 
There  is  only  one  probability 
distributicm  involved  in  this 
coihparison:  namely,  the  distribution  of 


random  measurement  errors  by  which 
each  full-shift  measurement  devutes 
from  the  true  dust  concentration  to 
which  the  sampler  unit  is  exposed. 

Some  commentos  apparently 
misunderstood  the  effsd  of  potential 
weighing  errors  on  the  formula  for 
calculating  the  CTV  conesponding  to 
different  applicable  standards.  Weight 
gain  is  estimated  firtHn  the  difference 
between  two  weighingjs  of  an  exposed 
filter  capsule,  adjusted  by  subtracting 
the  difiereivDe  between  two  weighings  of 
a  control  filtor  capsule.  Since  weight 
gains  are  sinatt  eompared  to  the  tc^ 
weight  of  capsolea  being  weighed,  any 
dependmca  of  weighing  error  on  the 
m^i^tude  of  the  mass  being  weighed  is 
canceled  in  the  process  of  adcnlating 
the  difference.  Since  theatandard 
deviation  of  the  error  in  weight  gain  is, 
therefore,  essentially  amstaat.  the  ratio 
of  that  standud  deviati<»  to  the  dust 
concentration  being  measured  decreases 
with  increasing  dust  concentration.  This 
causes  CVcrv  to  decrease  us  &e  dust 
concentration  increases.  As  esqilained 
d>ove.  the  CTV  corresponding  to  S  is 
calculated  using  the  value  of  CVcrv  for 
dust  concentrations  exactly  equal  to  S. 
Consequently,  the  CTV  conespcHiding  to 
a  standud  of  2.0  mg/m'  is  baaed  on  a 
smaller  value  of  CVcrv  than  the  CTV 
corresponding  to  a  standard  of  0.2  mg/ 
m'. 

One  commenter  implied  that  use  of 
the  CTV  t^le  relies  on  an  assumption 
that  CVuni  declines  at  ccmoentrations 
greater  dian  2.0  mg/m^  [<x  S  in  general). 
As  explained  previously,  the  CTV 
correspondiM  to  dilhTent  apslicdjle 
standuds  is  designed  to  test  the  nuH 
hypothesis  that  S  is  not  exceeded.  For 
each  applicable  standard,  entries  are 
based  on  the  probrinUty  distributicm  of 
observations  expeded  tmder  that 
presumption.  ConW}uently,  the ' 
magnitude  of  CVmui  assumed  in 
establishing  or  applying  any  CTV  does 
not  decrease  below  the  value  of  CVtoua 
calculated  for  a  cuicentraticm  of  2.0  mg/ 
m^,  since  that  is  the  maximum 
appUcable  standard  being  tested. 
Because  the  probelrility  of  wrongly 
dting  noncompliance  is  zero  when  S  is 
exceeded,  meesurement  imcertainty  at   . 
concentrations  peater  than  S  is  not 
relevant  to  noncompliance 
determinations.  (It  would,  howevw,  be 
relevant  to  inferring  c(Hnpliance  at  a 
spedfied  confidence  level — i.e.,  to  a  test 
of  die  ahemative  hypothesis  that  S  is 
not  mcceeded.) 

m.  Validity  of  the  CTV  table 

Some  commenters  questioned  die 
validity  of  the  CTW  table  and  challenged 
the  formula  used  to  calculate  eech  CTV 
listed.  Some  objected  to  the  use  of  a 


normal  distribution  and  claimed  that  a 
lognormal  distribution  or  nonparaxnetric 
assumptions  would  be  more 
appropriate.  Other  commenters  objected 
specifically  to  the  use  of  a  confidence 
coeCfident  based  an  a  standard  normal 
probability  distribution,  rather  than  a  t- 
distribution.  The  validity  of  using  Vn, 
rather  than  V(n-1),  in  the  formula  used 
to  calculate  dtation  threshold  values  in 
MSHA's  Frimiary  1994  notice,  was  also 
questioned.  At  least  (me  commenter 
contended  that  the  formula  used  to 
generate  the  CTV  table  is  not  valid  fat 
use  %vith  only  one  measurement. 

Such  ccmimenta  would  have  some 
validity  if  the  CTV  table  were  intended 
to  test  or  estimate  average  concentration 
over  some  spatially  distributed  region  of 
a  mtee  or  some  period  greater  than  the 
single  shift  during  whidi  each 
measuronent  is  t^Len.  In  either  case,  it 
might  be  necessary  and  appropriate  to 
estimate  variation  in  concentration 
directly  from  the  measurement  samples 
obtained.  Such  wa  estimate  could 
conceivrtHy  be  used  in  establishing  a 
site-spedfic  threshold  value  for  dtaticm. 
This  would,  indeed,  require  a 
theoretical  minimum  of  two  samples,  or 
fta  man  for  valid  practical  aj^lications. 
Estimating  variability  ftaax  the  samples 
collected  would  also  require  additional 
assumptions  or  nonparametric  methods 
to  refled  the  panem  of  variation  in  dust 
omcentration  between  locations  or 

^fts. 

Hie  objections  raised,  howevw,  apply 
to  a  very  different  task  from  the  one  for 
whi<A  die  CTV  taMe  is  designed.  As 
explaiaed  previously,  the  CTV  table  is 
not  meent  to  test  dust  concentration 
averaged  ova-  any  period  greater  than 
the  sUft  during  which  meas\irements 
were  taken.  Nor  is  it  meant  to  test  dust 
concentraticm  averaged  across  different 
occupational  locations  or  throughout 
any  spatially  distributed  region  of  the 
mine.  Insteed,  the  CTV  table  provides 
criteria  for  determining  noncomphance 
at  individual  sampling  locations  on 
individual  shifts.  Neither  the  spatial  nor 
tempwal  distribution  of  the  dust 
concentrations  is  germane  to  the 
intended  dtation  criteria.  Although 
several  measuremoita  may  be  tdcen 
during  a  single  inspection,  MSHA 
regard  each  of  &ese  measuremoita  as 
relating  to  the  dust  concentration 
uniquely  associated  on  a  given  duft 
vrith  a  sepwate  sampling  location.  Each 
such  dust  concentration  (mJ  is  the 
average  fat  ^te  atmosphere  at  the 
sampung  location,  accumulated  over  the 
course  of  tiie  single,  full  shift  sampled. 
Since  the  enforcement  objective  is  to 
detennine  whether  114  >  S  for  any 
individual  I.  it  is  not  necessary  to 
estimate  at  assume  anything  i^ut  the 
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degree  to  which  ^j  varies  from  lcK:ation 
to  location  or  from  shift  to  shift.  Nor  is 
it  necessary  to  assume  anything  about 
the  spatial  or  temporal  statistical 
distribution  of  ^i.  No  such  assumptions 
are  built  into  the  CTV  table.  A  normal 
distribution  is  imputed  only  to  d,  the 
difference  between  X*  and  (li.  Since  the 
mean  across  various  tu  is  not  being 
estimated  or  tested,  it  is  not  necessaiy 
to  estimate  variability  among  the  )i«  from 
measurements  taken  during  the 
inspection.  MSHA  emphatically  agrees 
with  those  commenters  who  stressed  the 
impossibility  of  doing  so  with  a  single 
measurement. 

Those  commenters  who  objected  to 
MSHA's  use  of  a  normal  distribution, 
claiming  that  a  lognormal  distribution 
or  nonparametric  assumptions  would  be 
more  appropriate,  apparently  confused 
the  distribution  of  dust  concentrations 
over  time  and  between  locations  with 
the  distribution  of  errors  that  arise  when 
measuring  dust  concentration  at  a 
specific  time  and  location.  In  other 
words,  they  confused  the  distribution  of 
^  with  the  distribution  of  e,.  The 
concerns  about  non-normality  stem 
from  confusion  about  what  quantity  is 
tieing  estimated. 

MSHA  does  not  dispute  the  fact  that 
lognormal  or  nonparametric  methods 
are  often  appropriate  for  modeling 
variability  in  occupational  dust 
concentrations.  MSHA.  however,  is 
explicitly  not  claiming  to  estimate  any 
quantity  beyond  the  average  dust 
concentration  at  a  particular  sampling 
location  on  a  single  shift.  MSHA  does 
not  claim  that  dust  concentrations  are 
normally  distributed  from  shift  to  shift, 
from  occupation  to  occupation,  or  from 
location  to  location:  nor  is  any  such 
assumption  buih  into  the  CTV  table. 
Since  the  object  is  not  to  estimate 
average  concentration  over  a  range  of 
different  locations  or  shifts,  the 
statistical  distribution  of  fi,  is  irrelevant, 
and  application  of  lognormal  or 
nonparametric  techniques  in 
constructing  citation  criteria  is  both 
unnecessary  and  inappropriate. 

In  constructing  the  CTV  table.  MSHA 
used  a  normal  probability  distribution 
solely  to  represent  a  potential 
measurement  error,  e*.  This 
measurement  error  causes  a 
measurement  X,  to  deviate  from  ^^4,  the 
aciual  dust  concentration  at  a  specific 
time  and  place.  As  distinguished  from 
the  statistical  distribution  of  dust 
concentrations,  it  is  generally  accepted 
that  the  distribution  of  measurement 
errors  around  a  given  concentration  is 
normal  (3|.  This  was  explicitly 
acknowledged  by  members  of  the 
industry  panel  in  their  Moi^antown 
testimony. 


Similarly,  criticism  directed  against 
MSHA's  use  of  a  confidence  coefficient 
derived  frtjm  the  standard  norma) 
distribution  instead  of  the  t-distribution 
arises  from  a  basic  misunder  standing  of 
what  is  or  is  not  being  estimated  in  the 
decision  procedure.  Contrary  to  the 
remark  of  one  commenter,  use  of  the  t- 
distribution  is  not  justified  as  a 
"compromise"  between  normal- 
theoretic  and  nonparametric 
assumptions.  The 

t-distnoution  arises  in  statistical  theory 
when  a  normally  distributed  random 
variable  is  divided  by  an  estimate  of  its 
standard  deviation.  Typically  it  is 
applied  to  situations  in  which  the  mean 
and  standard  deviation  are  estimated 
from  the  same  normally  distributed 
data,  consisting  of  fewer  than  about 
thirty  or  forty  random  data  points.  If  the 
estimate  of  standard  deviation  is  based 
on  more  data,  then  the  confidence 
coefficient  derived  from  the  t- 
distribution  is  approximately  equal  to 
the  corresponding  value  derived  frt>m 
the  standard  normal  distribution.  Use  of 
the  t-distribution  is  appropriate,  for 
example,  when  a  group  of  normally 

distributed  observations  is  

"standardized"  by  subtracting  the  group 
mean  from  each  observation  and 
dividing  the  result  by  the  group 
standard  deviation. 

Those  commenters  advocating  a 
confidence  coefficient  based  on  the 
t-distribution  failed  to  recognize  that 
CVcTv  was  not  derived  from  the 
measurements  that  MSHA  inspectors 
will  use  to  test  for  compliance  with.S. 
Use  of  the  t-distribution  is  not 
appropriate  when  an  independently 
known  or  stipulated  standard  deviation 
is  used  in  comparing  observations  to  a 
standard  |3|.  The  standard  deviation  of 
measurement  errors  used  in 
constructing  the  CTV  table  is  derived 
from  prior  knowledge,  rather  than         « 
estimated  horn  a  few  measurements 
taken  during  an  inspection. 
Experimental  analysis  has  shown  that 
CVioui  is  less  than  CVctv.  So  long  as  this 
is  true,  use  of  a  confidence  coefficient 
derived  fax>m  the  standard  normal 
distribution  is  entirely  appropriate. 

Contrary  to  the  claims  of  some 
commenters,  there  is  no  valid  basis  for 
including  a  so-called  (n/(n-l))i'2 
"correction  factor"  in  the  formula  for 
establishing  a  CTV.  (The  "n"  in  this 
expression  would  refer  to  the  number  of 
measurements,  if  a  noncompliance 
determination  were  based  on  the 
average  of  several  measurements.)  The 
theory  behind  such  a  factor  does  not 
apply  when,  as  in  the  case  of  the  CTV 
table,  a  predetermined  or  maximum 
tolerated  variability  in  measurement 
error  is  used  in  comparing  observations 


to  a  standard  [3].  It  would  apply  only  if 
variability  in  measurements  observed 
during  each  inspection  were  somehow 
used  to  construct  a  CTV  specific  to  that 
inspection.  The  variability  observed 
among  multiple  samples  collected 
during  an  MSHA  inspection  has  little  to 
do  with  the  acciuacy  of  an  individual 
measurement  and  is  not  used  at  all  in 
constructing  the  CTV  table. 

Although  no  explicit  reason  was  given 
for  the  claim  by  some  commenters  that 
the  formula  used  to  generate  the  CTV 
table  is  not  valid  for  use  with  a  single 
measurement,  this  would  follow  if 
either  (1)  the  appropriate  basis  for  tha 
confidence  coefficient  were  a 
t-distribution  rather  than  a  standard 
normal  distribution;  or  (2)  it  were 
necessary  to  multiply  the  CTV  by  (n/(n- 
1)1  *^.  where  n  is  the  number  of 
measurements  on  which  a 
noncompliance  determination  is  based. 
In  the  former  case,  the  standard  normal 
distribution  would  not  adequately 
approximate  the  t-distribution;  and  in 
the  latter  case,  n  =  1  would  cause  the 
so-called  correction  factor,  and  hence 
the  CTV.  to  be  mathematically 
indeterminate  for  determinations  based, 
on  a  single  sample.  It  has  already  been 
explained,  however,  that  neither  of 
these  considerations  are  applicable  to 
the  CTV  table. 

Some  commenters  stated  that  a  single 
measurement  cannot  accurately  be  used 
to  detect  excessive  dust  concentratioas, 
even  if  the  noncompliance 
determination  applies  only  to  a  specific 
shift  and  location.  These  commenters 
implied  that  due  to  random,  temporary 
fluctuations  in  dust  concentration,  a 
single  measurement  is  inherently 
unstable  and  misleading.  Such 
arguments  fail  to  differentiate  a  full-shift 
sample  from  a  "grab  sample,"  which  is 
typically  a  sample  collected  over  only  a 
few  minutes  or  seconds  and  used  to 
estimate  average  conditions  over  an 
entire  shift.  In  contrast  to  a  grab  sample, 
each  full-shift  dust  sample  is  collected 
continuously  over  the  hill  period  to 
which  the  measurement  applies.  An  8- 
hour  dust  sample  consists  of  480  1- 
minute  grab  samples,  or  an  arbitrarily 
large  number  of  even  shorter  grab 
samples.  A  full-shift  dust  sample  can  be 
viewed  as  measuring  average 
concentration  over  the  entire  shift  by 
averaging  together  all  of  these  shorter 
subsamples.  Although  shori-term 
fluctuations  in  dust  concentration,  as 
well  as  random  changes  in  flow  rate  and 
collection  efficiency,  may  cause  many  of 
the  subsamples  to  poorly  represent 
average  concentration  over  the  entire 
shift,  random  short-term  aberrations 
tend  to  cancel  one  another  when  the 
subsamples  are  combined.  Therefore,  a 
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full-shift  dust  sample  does  not  suffer 
bom  lack  of  sample  size. 

Appendix  C—Risk  of  Erroneous 
Enforcement  Determinations 

I.  What  Constitutes  Compliance  or 
Noncompliance? 

To  simplify  the  following  discussion, 
let  ^i  denote  the  average  dust 
concentration  to  which  a  sampler  unit  is 
exposed  on  a  given  shift,  let  S  denote 
the  applicable  standard,  and  let  X 
denote  a  valid,  full-shift  measiuement  of 
»L  Also,  let  c  be  the  CTV  in  the  toble 
corresponding  to  S  so  that  a  citation  is 
issued  when  X  ^  c.  Section  202(b)(2)  of 
the  Mine  Act  requires  that  the  average 
dust  concentration  during  each  shift  be 
maintained  at  or  below  the  applicable 
standard  wherever  miners  normally 
work  or  travel.  This  means  that,  on  any 
given  shift,  tiie  average  dust 
concentration  ()i)  at  any  valid  sampling 
location  must  not  exceed  the  applicable 
standard  (S). 

Since  the  CTVs  listed  always  exceed 
S  it  can  happen  that  a  full-shift 
measurement  (X)  falls  between  S  and  c. 
In  such  instances.  MSHA  will  not  issue 
a  citation.  This  does  not,  however, 
imply  that  MSHA  considers  the  mine 
atmosphere  sampled  to  have  been  in 
compliance  with  the  Mine  Act  or  that 
cases  of  marginal  noncompliance  are 
tolerable.  MSHA's  use  of  the  CTVs  is 
not  motivated  by  any  tacit  acceptance  of 
marginal  noncompliance.  Rather,  it  is 
motivated  by  the  necessity  to  avoid 
unsustainable  violations.  When  X  falls 
between  S  and  c,  this  provides  some 
evidence  that  |i  >  S;  but  the  evidence  is 
insufficient  to  warrant  a  citation. 

Although  |i  >  S  constitutes  a  violation. 
X  greater  than  S  but  less  than  the  CTV 
does  not  provide  compelling  evidence 
that  (1  >  S.  This  is  because,  in  a 
sufficiently  well-controlled  mining 
environment,  X  is  more  likely  to  slightly 
exceed  S  due  to  measurement  error  than 
due  to  (1  >  S.  In  fact,  as  demonstrated 
in  Appendix  D,  citing  when  X  >  S  but 
X  <  c  could  result  in  citations  when  the 
probability  of  compliance  (^  ^  S)  on  the 
shift  and  location  sampled  is  greater 
than  50  percent.  Use  of  the  CTV  table  is 
necessary  in  order  to  avoid  citing  in 
such  cases. 

There  are  two  sorts  of  conclusions 
that  might  be  drawn  from  the  results  of 
a  single  MSHA  inspection:  those 
relating  to  the  individual  shift  sampled 
and  those  relating  to  some  longer  time 
period,  such  as  the  full  interval  between 
MSHA  inspections.  Therefore,  in 
evaluating  the  probability  of  erroneous 
enforcement  determinations,  it  is 
essential  to  distinguish  between  (1) 
compliance  or  noncompliance  with  the 


applicable  standard  on  the  shift 
sampled  and  (2)  compliance  or 
noncompliance  with  the  full 
requiremmt  of  the  Mine  Act  as  it 
applies  to  every  shift  over  a  longer  term, 
such  as  the  period  between  MSHA 
inspections. 

If  |i  >  S  on  some  proportion  of  shifts, 
say  P  <  1,  then  the  mine  does  not 
comply  with  the  applicable  standard  on 
some  individual  shifts  and,  therefore, 
does  not  comply  with  the  Mine  Act  over 
the  longer  term.  At  the  same  time,  the 
mine  is  in  compliance  with  the 
applicable  standard  (at  the  location 
sampled)  on  a  complementary 
proportion,  equal  to  1 — ^P,  of  individiial 
shifts.  If  an  MSHA  inspection  happens 
to  fall  on  one  of  those  shifts  that  is  out 
of  compliance,  then  a  correct 
determination  with  respect  to  the 
individual  shift  would  also  be  correct 
with  respect  to  the  longer  term.  If,  on 
the  other  hand,  the  MSHA  inspection 
happens  to  fall  on  a  shift  that  is  in 
compliance,  then  it  would  be  a  mistake 
to  assume  compUance  on  subsequent 
shifts  and  vice  versa.  Although  MSHA 
interprets  the  Mine  Act  as  requiring  |i  < 
S  on  each  shift  and  at  each  sampling 
location  to  which  miners  in  the  active 
workings  are  exposed,  the  immediate 
objective  of  an  MSHA  dust  inspection 
can  only  be  to  determine  compliance  or 
noncompliance  for  the  shift  and 
location  sampled.  Therefore,  MSHA 
does  not  consider  a  compliance  or 
noncompliance  determination  to  be 
erroneous  if  it  is  correct  with  respect  to 
the  individual  shift  and  Ipcation  but 
incorrect  with  respect  to  other  shifts  or 
locations. 

n.  Uncertainty  in  the  Standard-Setting 
Process 

In  response  to  the  March,  12, 1996 
MSHA/NIOSH  Federal  Register  notice, 
a  commenter  claimed  that  a 
noncompliance  determination  based  on 
a  single,  full-shift  measurement  could 
be  erroneous  if  the  applicable  standard 
was  improperly  established  due  to 
measurement  errors  associated  with 
silica  analysis.  It  was,  therefore, 
suggested  that  uncertainty  in  the 
standard-setting  process  should  be 
factored  into  the  risk  of  erroneous 
enforcement  decisions.  MSHA  agrees 
that,  like  any  measurement  process,  the 
sampling  and  analytical  method  used  to 
quantify  the  silica  content  of  a 
respirable  dust  sample  in  order  to  set 
the  applicable  standard  is  subject  to 
potential  measurement  errors. 
Therefore.  MSHA  uses  an  analytical 
procedure  that  meets  the  requirement  of 
a  NIOSH  Class  B  analytical  method. 
Applicable  standards  are  set  based  on 


results  of  silica  analysis  using  the  most 
up-to-date  laboratory  equipment. 

The  Secretary,  however,  considers  the 
accuracy  of  the  standard-setting  process 
to  be  a  separate  issue  bom  the  accuracy 
of  noncompliance  determinations  based 
on  a  single-full-shift  measurement,  once 
the  applicable  standard  has  been  set. 
The  present  notice  relates  only  to  the 
enforcement  of  the  applicable  standard 
in  effect  at  time  of  the  sampling 
inspection.  Therefore,  the  following    ^ 
discussion  treats  any  applicable  "~ 

standard  in  effect  at  the  time  of 
sampling  as  binding  and  evaluates  the 
risk  of  erroneous  determinations  relative 
to  that  standard. 

m.  Measurement  Uncertainty  and  Dust 
Concentration  Variability 

Variability  in  dust  concentration 
refers  to  the  differing  values  of  ti  on 
different  shifts  or  at  different  locations. 
For  a  given  value  of  it,  measurement 
uncertainty  refers  to  the  differing 
measurement  results  that  could  arise 
because  of  different  potential 
measurement  errors.  If  ji  <  S, 
measurement  error  can  cause  an 
erroneous  citation.  Similarly,  if  p.  >  S. 
then  measurement  error  can  cause  an 
erroneous  failure  to  cite. 

The  "margin  of  error"  separating  each 
CTV  bom  the  corresponding  applicable 
standard  does  not  eliminate  the 
possibility  of  erroneous  enforcement 
determinations  due  to  uncertainty  in  the 
measurement  process.  A  determination 
based  on  comparing  X  to  the  CTV  could 
be  erroneous  in  either  of  two  ways  with 
respect  to  the  individual  shift  sampled: 
(1)  the  comparison  could  erroneously 
indicate  noncompliance  on  the  shift  (i.e. 
X  >  c  but  n  S  S)  or  (2)  the  comparison 
could  erroneously  fail  to  indicate 
noncompliance  on  the  shift  (i.e.  X  <  c 
but  \i  >  S).  The  margin  of  error  built  into 
the  CTV  table  reduces  the  probability  of 
erroneous  citations  but  increases  the 
probability  of  erroneous  failures  to  cite. 

MSHA  recognizes  that  in  determining 
how  large  the  margin  of  error  should  be. 
there  is  a  tradeoff  between  the 
probabilities  of  these  two  mistakes — i.e.. 
if  the  chance  of  erroneously  failing  to 
cite  is  reduced,  then  the  chance  of 
erroneously  citing  is  increased,  and  vice 
versa.  MSHA  has  constructed  the  CTV. 
table  so  as  to  ensure  that  citations  will 
be  issued  only  when  they  can  be  issued 
at  a  high  level  of  confidence.  As  will  be 
shown  below,  doing  this  provides 
assurance  that  for  any  given  citation.  ^ 
is  more  likely  than  not  to  actually 
exceed  S.  In  contrast,  if  there  were  no 
margin  of  error,  citations  more  likely 
than  not  to  be  erroneous  could 
occasionally  be  issued.  Examples  of  this 
are  given  in  Appendix  D. 


S704 


Federal  Register /Vol.  63,  No.  22 /Tuesday.  February  3.  1998 /Notices 


Federal  Register/ Vol.  63.  No.  22 /Tuesday,  February  3,  1998 /Notices 


5705 


In  the  discussion  below,  the  risk  of 
erroneous  citations  and  eironeous 
{allures  to  cite  is  quantified  for 
noncompliance  determinations  based  on 
the  CTV  table.  To  illustrate  points  in  the 
theoretical  discussion,  three  different 
mining  environments  will  be  used  as 
examples.  These  environmehts 
exemplify  difiierent  degrees  of  dust 


concentration  variability  and  dust 
control  effectiveness.  The  first  example 
(Case  1)  is  based  on  historical  mine  data 
provided  by  commenters  in  connection 
with  these  proceedings.  The  second  and 
third  examples  (Case  2  and  Case  3)  are 
hypothetical  and  are  designed  to  reflect 
extremely  well-omtrolled  and  poorly 
controlled  mining  environments. 


respectively.  In  these  three  examples,  it 
will  be  assumed  that  )i  is  lognormally 
distributed  from  shift  to  shift.  This  is  a 
standard  assumption  for  airborne 
contaminants  in  an  occupational  setting 
[3].  The  three  cases  considered  are 
characterized  as  follows: 


Oust  concentration  {mglm^) 

Case 

Arith- 
metic 
mean, 
E{ii} 

Arith- 
metic 
Sid. 
Dev.. 
SO{|i} 

Geo- 
metric 
mean 

QeoK 

metric 

Std. 

Dev. 

Prb 
cam) 

., 

1.66 
120 
220 

0.70 
024 
1.32 

1.53 
1.48 
1.89 

1.50 
122 
1.74 

254 

3  Z!Z'Z^!ZZZZI""^I"Z'Z^'!ZZ^"^ 

0.4 
45J 

In  addition  to  the  variability  in  dust 
conomtrations  described  by  the 
arithmetic  and  geometric  standard 
deviations  of  ti.  full-shift  measurements 
contain  a  degree  of  uncertainty 


described  by  CVmui.  the  coefficient  of 
variation  for  measurements  of  the  same 
dust  concentration.  In  calculating  the 
probability  of  erroneous  determinations 
for  the  three  example  cases,  it  will  also 


be  assumed  that  the  applicable  standard 
is  S  s  2.0  mg/m^  and  that  the  coefficient 
of  variation  in  full-shift  measurements 
taken  at  a  given  value  of  \i  is: 


CV,— -1  — 


1 


j^g  lOOOUlen/m^  g.V2  f 
2Liten/min480min 


(cVp^)'+(cv,„^) 


Where  0^  s  9.12  fig  is  the  standard 
deviation  of  error  in  weight  gain,  as 
determined  from  MSHA's  1995  field 
investigation  of  measurement  precision 
(41: 1.38  is  the  MRE-equivalent 
conversion  fector  for  measurements 
made  with  an  approved  sampler  unit: 
the  first  quantity  being  squared  is 
CV,ci,ia;  CVp«.w  =  4.2%  and  CVm.pi„  = 
5%.  as  explained  in  Appendix  B.D  of 
the  joint  MSHA  and  NK)SH  notice  of 
fincUng  published  elsewhere  in  today's 
Federal  Recister. 

h  shouldbe  noted  that  the  "total"  in 
CVntai  refers  to  total  meastuement 
uncertainty  and  is  not  meant  to  include 
the  effects  of  variability  in  dust 
concentration. 

Because  it  employs  a  higher  value  for 
CVsMpte,  (reflecting  variability  amongst 
used  rather  than  new  lO-mm  nylon 
cyclones),  this  composite  estimate  of 
CVioui  is  slightly  greater  and  perhaps 
slightly  more  realistic  than  that  obtained 
directly  from  MSHA's  1995  field 
investigation.  It  declines  from  11.3%  at 
dust  concentrations  of  0.2  mg/m'  to  no 
more  than  6.6%  at  concentrations  of  2.0 
mg/m^  or  greater.  At  all  dust 
concentrations  within  this  range,  it  falls 
well  below  the  12.8%  maximum  value 
permitted  for  a  method  meeting  the 


NIOSH  Accuracy  Criterion  (5).  It  is  also 
smaller  than  the  value,  CVcrv.  used  to 
construct  the  CTV  table.  As  ejqtiained  in 
Appendix  B,  this  ensures  that  any 
citation  issued  will  be  warranted  at  a 
confidence  level  of  at  least  OS  percent. 
To  simplify  the  discussion  below  on 
risk  of  erroneous  citations  and 
erroneous  failures  to  cite,  it  is  necessary 
to  introduce  some  additional  notation 
and  to  focus  on  just  one  measurement 
collected  during  each  inspection.^  This 
could  be  the  "D.O."  sample  in  a  MMU, 
or  the  measurement  collected  for  a 
designated  area.  Let  e  =  X  -  )i  represent 
the  measurement  error  in  a  valid 
measurement.  For  reasons  explained  in 
Appendix  B,  c  is  assumed  to  be 
normally  distributed  with  zero  mean 
and  standard  deviation  equal  to  o  = 
(i*CV,oui.  Consequently,  X  is  normally 
distributed  with  mean  equal  to  n  and 
standard  deviation  equal  to  o.  This 
normal  distribution  of  X  around  \i 
reflects  uncertainty  in  the  measurement 
of  a  given  dust  concentration.  On  any 
given  shift,  the  probability  distribution 
of  X  is  determined  by  the  value  of  \i  for 


that  shift  and  sampUns  location. 
Therefore,  the  {nobabiUty  of  citation  on 
a  given  shift  is  conditional  on  |i  and  is 
denoted  by  Prb{X^  |  »i .}' 

Since  )i  varies  bom  shift  to  shift, 
variability  in  dust  concentration  is 
represented  by  the  probability 
distribution  of  |i.  Let  E  (^}  denote  the 
expected  (i.e.,  arithmetic  mean)  dust 
concentration  over  some  longer  term  of 
interest,  such  as  the  interval  between 
MSHA  inspections:  and  let  SD{|i} 
denote  the  standard  deviation  of  ^  over 
the  same  period.  Althotigh  the  value  of 
)i  on  any  individual  shift  is  unknown. 
PTb{X^}  can  be  calculated  using  the 
probability  distribution  of  |i.  In 
particular,  if  the  probability  is  known 
that  fi  fulfills  a  specified  condition,  such 
as  |i  <  S  or  ^  >  S,  then 

Prb{X2c}  =  Prb{X>c  |  uSS} 
•Pib{tiSS}+Prb{X^  I  ti  >S} 
•Prb{M>S}. 

Over  a  sufliciently  long  term,  with 
respect  to  any  particular  sampling 


'  Appendix  D  addrMte*  cams  in  which  • 
noncomplianca  detormination  1<  buad  on  tha 
nuximum  of  tevaral  maacurwiMnU. 


'  A  vertical  bar  is  used  to  denote  conditional 
probebility.  Prb  {A  |  B)  denotes  the  conditional 
probability  of  event  A.  given  the  occuirenca  of 
event  B.  For  any  events  A  and  B, 

Pi:b{AiB)-Prb{A  and  B>/Prb  {B)-Prb{B|A)«Pifo 
{A>/MKB> 


location,  Prb{M>S}  and  Prb{>iSS}  can  be 
identified,  respectively,  with  the 
proportion  of  noncompliant  shifts,  P, 
and  the  proportion  of  compliant  shifts, 
1  -P.  P  is  sometimes  called  the 
noncompliance  fraction  and  more  or 
less  defines  the  likelihood  that  the 
applicable  standard  is  or  is  not 


exceeded  on  the  particular  shift 
inspected.* 

If  the  statistical  distribution  of  \i  can 
be  adequately  represented  by  a 
probability  density  function,  denoted 
«ji),  then  Prb{ji>S}  and  Prb{M<S}  can 
also  be  calculated  by  integrating  Hv) 
over  the  desired  range.  The  probability 


that  \i  falls  in  any  interval,  say  between 
a  and  b.  is  given  by: 

b 

PTb{a</i<b}  =  Jf(/i)d/z    . 

a 

It  follows  that: 


Prt){X>c|a<M^b}  =  -S- 


|prb{X>c|M}f(M)d/x 


TV.  Risk  of  Erroneous  Qtation 

Some  commenters  argued  that  a 
citation  for  noncompliance  is  warranted 
only  if  the  average  dust  concentratimi  to 
which  a  miner  is  exposed  exceeds  the 
applicable  standard  over  a  period  of 
time  greater  than  a  single  shift,  such  as 
a  bimonthly  sampling  period,  a  year,  or 
a  miner's  lifetime.  Therefore,  these 
commentws  called  it  "imfair"  to  dte 
individual  shifts  on  which  the 
applicable  standard  is  exceeded,  so  long 
as  die  average  over  this  longer  term 
meets theapplicable  standard.  For 
example,  beMd  on  the  historical 
sampling  data  provided  by  a  commenter 
and  employed  B«re  as  Case  1,  one 
commenter  concluded  that"*  *  'there 
is  at  least  a  1  in  6  or  17%  probability 
that  any  single  sample  can  show 
potential  overexposure  (using  the  CTV 
table]  when  one  does  not  exist." 
Furdier,  these  ccmunentera  maintained 
that  basing  citations  on  a  single,  full- 
shift  measurement  would  substantially 
increase  the  frequency  of  unfair 
citations,  compared  to  existing  MSHA 
policy. 

Using  the  notation  introduced  above, 
these  commenters  have  coitfused  p.  with 
Elfk)  and  confounded  the 
noncompliance  fraction  P  with  the 
probability  ol  erroneous  citation.  For 
example,  the  17-peroent  figure 
mentioned  above  includes  all  cases  in 
which  X  2  c,  regvdless  of  vdiether  |i  > 
S  on  the  shift  sampled.  In  the  discussion 
accompanying  the  data,  commenten 
argue  that  since  E(|i)  is  approximately 
1.66  mg/m>,  or  less  than  1.85  mg/m'  at 
a  high  confidence  level,  "•  •  •  (cases 
of  X  >  c)  show  potential  overexposure 
when  one  does  not  exist."  This 
statement  depends  on  the  imwarranted 
assumption  mat  minera  exposed  to 
these  conditions  have  been  ex{>osed  to 
.similarly  distributed  dust 
concentrations  in  the  past  and  that  they 

aca  randomly  aalactad  far  MSHA  inapaction  and 


concentrations  in  the  future.  These 
commenters'  own  analysis  indicates  that 
the  dust  concentration  has  not  been  kept 
below  the  standard  on  each  shift. 
Therefore,  a  citation  is  warranted  under 
the  Mine  Act. 

To  more  fully  explore  what  is  going 
on  in  Case  1^  suppose,  as  these 
commenten  suggest,  that  dust 
concentrations  over  the  period  observed 
are  lognormally  distributed  from  shift  to 
shift,  with  E{m}  =  1-66  mg/m'  and  a 
geometric  standard  deviation  of  about 
1.5  mg/m3.  Under  this  assumption,  |i  > 
2.0  mg/m^  on  more  than  25  percent  of 
all  shifts,  and  \i  >  2.33  mg/m'  on  15 
percent.  These  percentages  pertain  to 
actual  dust  concentrations  and  have 
nothing  to  do  with  measurement  error 
or  accuracy  of  an  individual 
meastuement.  Therefore,  a  2.0  mg/m' 
d\ist  standard  would  be  violated  on  25 
percent  of  all  production  shifts.  The 
applicable  standard  would  be  violated 
by  an  amount  greater  than  0.33  mg/m^ 
on  15  percent.  Since  2.33  is  the  CTV  for 
a  single  measurement,  this  15  percent 
actually  represents  shifts  sufficiently  far 
out  of  compliance  that  they  would 
probably  be  dted  if  inspected. 
Nevotheless,  the  commenters'  analysis 
includes  such  shifts  in  the  17  percent 
claimed  as  cases  subject  to  erroneous  or 
unfair  citation. 

The  expected  value  of  the 
noncompliance  fraction  (P)  in  Case  1  is 
25  percent.  Therefore,  close  to  25 
percent  of  all  single  shift  measurements 
made  under  the  conditions  of  Case  1 
would  be  expected  to  exceed  the 
standard.  Only  17  percent  of  the  single 
full-shift  meastuements  taken,  however, 
exceeded  the  CTV  and  would  have 
warranted  citations.  Using  the  estimate 
of  CVtooi  described  above,  15  percrat  of 
all  single  shift  measurements  would  be 
expected  to  do  so.  Therefore,  contrary  to 
the  commentere'  conclusion,  Case  1 
does  not  demonstrate  a  high  probability 
pfaiToneoiisIv  identifying 
there  is  no  adiuatmant  of  oonditiaaa  in  reaponie  to 
the  inspecUon. 


overexpostires.  Instead,  it  illustrates  an 
effect  of  the  high  confidence  level 
required  for  citation:  the  margin  of  error 
built  into  the  CTV  reduces  the 
probability  of  citing  whatever  shift 
happens  to  be  selected  for  inspection 
from  about  25  parent  to  15  percent. 
Although  the  applicable  standard  is 
violated  on  25  percent  of  the  shifts, 
there  is  only  a  15  pwrcent  chance  that 
any  particular  measurement  meets  the 
citation  criterion. 

To  correcdy  and  imambiguously 
quantify  the  risk  of  "unfair"  citations,  it 
is  necessary  to  identify  three  distinct 
ways  of  interpreting  the  risk  of 
erroneous  noncompliance 
determinations.  This  risk  can  be  defined 
alternatively  as: 

(1)  the  probability  of  citing  when  the 
mine  atmosphere  sampled  is  actually  in 
compliance,  Prb(X>c}uSS}: 

(2J  the  probability  that  the  mine 
atmosphere  on  a  sbdft  randomly  selected 
for  inspection  is  in  compliance  but  is 
nevertheless  dted.  Pib(M^  and  X>c};  or 
(3)  the  probability  that  a  given  dtation 
is  erroneoiis, 
Pib{M^SpC^}. 

These  three  different  probabilities 
apply  to  three  different  base 
populations.  Although  the  difiierent 
interpretations  of  risk  give  rise  to 
quantitatively  different  probabilities,  the 
expected  total  number  of  erroneous 
dtations,  denoted  Na,  remains  constant 
if  each  probability  is  midtipfied  by  the 
size  of  the  population  to  whidi  it 
applies.  To  obtain  Na.  the  first 
probability  must  be  multiplied  by  the 
number  of  valid  measiuements  made 
when  ^  £  S,  the  second  by  the  total 
number  of  valid  measurements,  and  the 
third  by  the  total  number  of  dtations 
issued — ^i.e.,  valid  measuremwits  for 

which  X  2  c. 

The  CTV  table  limits  the  probability 
of  erroneously  citing  defined  by  the  first 
two  interpretations  to  a  maximum  of 
less  than  five  percent.  However,  in  a 
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well-controlled  mining  environment, 
where  citations  are  rarely  warranted,  the 
third  probability  can  be  larger  than  the 
first  two.  Since  the  burden  of  proof  rests 
with  MSHA  to  demonstrate 
noncompliance,  it  is  essential  that  a"  be 
kept  well  below  50  percent.  As  will  be 
shown  by  example,  the  use  of  the  CTV 
table  accomplishes  this  goal. 
Each  of  the  three  different 
probabilities  related  to  erroneous 
noncompliance  determinations  will 
now  be  explained  in  detail.  Calculations 
for  all  examples  are  performed  under 
the  assumptions  (1)  that  ^l  is 
lognormally  distributed  and  (2)  that  e  is 
normally  distributed  with  mean  equal  to 
zero  and  standard  deviation  equal  to 

(laCVuui. 

1.  a  =  Prb{Xic|uSS} 

The  first  risk  to  be  considered  is  the 
probability  of  citing  noncompliance 
when  the  mine  atmosphere  sampled  is 
actually  in  compliance.  This  probability 
represents  the  proportion  of  those 
measurements  made  when  ^  ^  S  that 
result  in  X  >  c.  In  other  words, 
a=Prb{X^M^S)  is  the  probabiUty  that, 
due  to  measurement  error,  a  citation  is 
issued  under  the  condition  that  (i  ^  S. 
This  is  the  probability  associated  with 
what  is  commonly  designated  Type  I 
error  for  testing  the  null  hypothesis:  ^ 
i  S  on  the  shift  sampled. 

Esaentially.  a  is  the  expected  (i.e., 
mean)  probability  of  citation  overall 
those  shifts  sampled  that  are  at  or  below 
the  applicable  standard.  The  relative 
frequency  distribution  of  |i  over  those 
shirts  is  described  by  its  probability 
density  function,  flfi).  Therefore,  a  can 
be  calculated  as  follows: 


0 


1-P 


If  ii  did  not  vary,  then  a  would  be 
directly  related  to  the  confidence  level 
at  which  the  null  hypothesis  could  be 
rejected  when  X  ^  c.  That  confidence 
level,  which  applies  to  citations  issued 
in  accordance  with  the  CTW  table,  is 
defined  as4he  minimum  possible  value 
of  1  -Prb{X2c|»i}.  subject  to  the 
restriction  that  \iiS.  There  is  a  subtle 
but  extremely  important  distinction 
between  this  and  1  -  a.  Among  all  those 
shifts  on  which  ti^S,  Prb{X^)i}  is 
maximized  when  ^  =  S.  Therefore,  the 
minimum  possible  value  of  1  -  a.  arises 
when  (1  s  .S  on  every  shift.  The  resulting 
confidence  level  for  concluding  ^  >  S 
when  X  2  c  is  equal  to  1  -  Prb{X^ct|isS}. 
For  the  value  of  CVmoi  described  above 
(i.e..  6.6%  when  )i «  S  »  2.0  mg/m^),  this 
works  out  to  a  confidence  level  of  0.99, 
or  99%. 


Although  MSHA  interprets  the  Mine 
Act  as  requiring  )i  ^  S  on  each  shift  at 
any  location  to  which  a  miner  in  the 
active  workings  is  exposed,  citations  for 
noncompliance  are  intended  to  apply 
only  to  the  shift  and  location  sampled. 
Therefore.  MSHA  makes  no  assumption 
regarding  the  relative  frequency 
distribution  of  \i  from  shift  to  shift.  This 
is  consistent  with  the  concept  of 
defining  the  confidence  level  according 
to  the  scenario  most  susceptible  to  an 
erroneous  determination  under  the  null 
hypothesis.  However,  the  resulting 
confidence  level  for  citing  when  X  >  c 
really  applies  only  to^e  hypothetical 
case  most  susceptible  to  erroneous 
citation. 

In  reality,  so  long  as  \i  falls  below  S 
on  some  shifts,  a  will  be  smaller  than 
0.01.  The  further  )i  falls  below  the 
applicable  standard,  and  the  more  shifts 
on  which  this  occius,  the  less  likely  it 
becomes  that  measurement  error  alone 
(e)  will  be  great  enough  to  cause  X  2  c 
on  a  shift  randomly  selected  for 
inspection.  For  exnnple,  if  S  =  2.0  mg/ 
m',  then  c  =  2.33  mg/m  '. 

Therefore,  if  ^  =  1.8  mg/m'.  a  citation 
would  be  issued  only  ifeSc-|i.Anc 
>  0.53  mg/m'  (resulting  in  X  ^  2.33  mg/ 
m')  amounts  to  a  measurement  error 
greater  than  29  percent  of  the  true  dust 
concentration.  If  the  sample  is  valid, 
then  the  probabihty  of  such  an 
occurrence  (given  that  CVtt««i  =  6.6%  at 
ti  =  1.8  mg/m')  is  less  than  4  per 
million.  This  illustrates  the  general 
point  that  Prb{X>c|»i}  can  be  far  less 
than  0.01  when  (i<  S. 

Since  Prb{X^)i}  is  smaller  the 
further  ^  falls  below  S,  Prb{X>c|>iSS} 
depends  on  the  probability  distribution 
of  ^.  This  probability  distribution  is 
expressed  by  the  relative  frequency  with 
which  ti  assumes  each  possible  dust 
concentration  at  or  below  S.  If  ^  falls 
substantially  below  the  applicable 
standard  on  many  shifts,  then  many  of 
the  corresponding  values  of  Prb{X>c|M.} 
averaged  into  the  calculation  of  a 
should  be  much  smaller  than  0.01,  as 
shown  by  the  foregoing  example. 
Consequently,  in  a  mining  environment 
where  the  dust  concentration  is  usually 
well  below  the  applicable  standard,  a 
can  reasonably  be  expected  to  fall 
substantially  below  its  maximum 
possible  value. 

The  number  of  erroneous  citations 
expected  (NJ,  is  obtained  by  first 
multiplying  the  total  number  of 
production  shifts  during  the  period  of 
interest  by  the  expected  proportion  of 
these  shifts  for  which  \i^S.  This 
proportion  is  1  -  P.  The  result  is  the 
number  of  production  shifts  expected  to 
be  in  compliance  at  the  sampling 


location.  This  must  then  be  multiplied 
by  a  to  calculate  Na. 

In  Case  1,  which  is  based  on  real 
sampling  data  (submitted  by 
commenters).  E{\i}  is  1.66  mg/m  ^  and 
SD{h}  is  0.70  mg/m  ^.  As  mentioned 
earlier.  P  is  expected  to  be  0.25  in  this 
case.  This  distribution  results  in  a 
negligible  probability  of  citing  when  the 
mine  atmosphere  sampled  is  in 
compliance:  a  =  0.00012.  If  10.000 
production  shifts  are  sampled  in  this 
type  of  environment,  7500  of  these 
would  be  expected  to  be  in  compliance 
at  the  sampling  location.  Approximately 
one  of  these  7500  samples  (i.e..  7500*a) 
would  be  erroneously  cited. 

In  Case  2.  which  is  meant  to  represent 
a  more  controlled  mining  environment, 
less  than  one  percent  of  the  shifts  are 
expected  to  exceed  the  standard:  P  a 
0.0037.  Furthermore,  (i  can  be  expected 
to  fall  below  the  geometric  mean  of  1.18 
mg/m  3  on  about  half  of  the  shifts. 
Therefore,  a  is  even  smaller  than  in  the 
first  case:  a  =  0.0000079.  Out  of  10.000 
sampled  shifts.  9963  would  be  expected 
to  be  in  compliance.  Since  9963  *a  is 
less  than  0.1,  it  is  unlikely  that  any  of 
these  shifts  would  be  cited  erroneously. 

Case  3  is  meant  to  represent  a  poorly 
controlled  mining  environment,  in 
which  E{)i}  exceeds  the  applicable 
standard  and  the  coefficient  of  variation 
in  shift-to-shift  dust  concentrations  is  a 
relatively  high  60%  (i.e.,  1.32  +  2.20). 
The  geometric  mean,  however,  falls 
slightly  below  the  applicable  standard, 
so  (1  is  expected  to  foil  below  the 
applicable  standard  on  more  than  50% 
of  the  shifts.  The  noncompliance 
fraction  is  expected  to  be  P  =  0.46.  Also, 
because  of  the  high  shift-to-shift 
variability,  ^l  is  not  very  dose  to  its 
geometric  mean  on  most  shifts,  and  a 
fairly  large  percentage  of  shifts  can  t>e 
expected  to  experience  )i  well  below  the 
standard.  The  probability  of  citing  when 
the  mine  atmosphere  is  in  compliance 
is:  a  =  0.00015.  If  10.000  of  shifts  in  this 
environment  are  sampled,  then  5400  of 
these  shifts  would  be  expected  to 
comply  with  the  applicable  standard  at 
the  sampling  location.  As  in  Case  1,  an 
erroneous  citation  would  be  expected 
on  about  one  of  these  shifts. 

2.  o*  =  Prb{M^S  and  X>c} 

The  probability  of  erroneous  citation 
can  also  be  defined  unconditionally. 
The  second  way  of  interpreting  this  risk- 
represents  the  proportion  of  all 
measiuements  expected  to  result  in  an 
erroneous  citation.  Let  a*  =  Prb{^:^ 
and  X^}  be  the  probability  that  a  shift 
and/or  mine  atmosphere  randomly 
selected  for  inspection  is  in  compliance 
but.  because  of  measurement  error,  is 
nevertheless  cited.  For  an  erroneous 


citation  to  occur,  two  events  must  take 
place:  first,  the  atmosphere  sampled 
must  be  in  compliance  ivS  S);  second, 
a  measurement  error  must  occur  of 
sufficient  magnitude  that  a  citation  is 
issued  (X  >  c).  The  probability  that  a 
randomly  selected  shift  will  be  in 
compUance  is  Prb{n^}  =  1-F.  The 
probability  of  citation,  given  compliance 
on  the  sampled  shift,  has  already  been 
quantified  above  as  Prb{X>c|»i^}  =  a. 
The  probability  that  both  events  occur  is 
the  product  of  these  two  probabilities— 
i.e., 

pTb{M^  and  X2c}  =  Prb{M^S}  • 
Prb{X>c|n^} 

Therefore,  a*  =(1-P) -a. 

If  the  applicable  standard  is  exceeded 
on  all  shifts,  it  is  exceeded  on  the  shift 
sampled,  so  there  is  no  chance  of 
erroneously  citing  that  shift:  i.e.,  P  =  1, 
so  a*=(l-l)»ei=0.  At  the  opposite  limit, 
if  the  applicable  standard  is  never 
exceeded,  then  P  =  0  and  a*  =  a. 
Between  these  two  extremes,  a* 
decreases  as  the  noncompliance  fraction 


P  increases,  so  that  a*  is  always  less 
than  a.  To  get  the  number  of  erroneous 
citations,  a*  is  simply  multiplied  by  the 
number  of  shifts  sampled.  This  always 
gives  an  identical  result  for  Na  as  that 
obtained  from  multiplying  the  nimiber 
of  compliant  shifts  by  a. 

In  Case  1,  P  =  0.25.  Therefore,  the 
probability  of  erroneously  citing  a 
randomly  selected  shift  is  a*  =  0.75*o 
=  0.00009,  or  about  nine  in  100,000.  If 
10,000  shifts  are  sampled,  then  10,000 
•a*  gives  the  same  niunber  of  erroneous 
citations  as  a  multipUed  by  the  7500 
compliant  shifts  expected  in  this  case. 

In  the  relatively  well-controlled 
environment  exemplified  by  Case  2, 
dust  concentrations  on  most  shifts 
generally  fall  well  below  the  standard. 
Only  occasional  excursions  approaching 
or  (rarely)  exceeding  the  standard  occur, 
so  P  is  near  zero.  Therefore,  a*  is  only 
slightiy  smaller  than  a.  Since  P  = 
0.0037.  a*  =  0.9963  'a.  In  this 
environment,  the  chance  of  erroneously 
citing  a  randomly  selected  shift  is  less 
than  one  in  100.000. 


o°  =  Prt){/i<SpC>c} 
Prt>{/i<SMKlX>c} 
Pri>{XSc} 


In  Case  3,  the  noncompliance  fraction 
is  much  greater.  P  =  46%.  Therefore,  a* 
is  substantially  smaller  than  a.  In  this 
environment  the  probability  of 
erroneoxisly  citing  a  randomly  selected 
shift  is  o*  =  0.00008.  or  about  eight  in 
100,000. 

3.  a-  =  Prb{M<SlX>c} 

Finally,  the  risk  of  an  erroneous 
citation  can  be  interpreted  as  the 
probability,  given  a  measurement  of 
sufficient  magnitude  to  warrant  citation 
(X  >  c),  that  the  dust  concentration 
measured  actually  complies  with  the 
standard  [\i£S).  Let  o»  =  Prb{ji<SpC>c} 
denote  this  probability,  which 
represents  the  expected  proportion  of  all 
citations  issued  because  of  measurement 
error.  If  any  particular  citation,  based  on 
a  valid  single,  full-shift  measurement,  is 
selected  for  scrutiny,  then  a"  is  the 
probability  that  this  citation  is 
erroneous.  Using  the  definition  of 
conditional  probability: 


Prt){X  >  c  and  ^  <  S}  +  Prt){X  >  c  and /I  >  S} 

c^ 

tf» -t- Prl>{X  >  cj/x  >  S}  •  Prt>{Ai  >  S} 

a* 


Prb{X>c||i>S}  represents  the  power  of 
the  citation  criterion  to  identify  cases  of 
noncompliance  when  they  actually 


a*+PPit){x>c||x>S} 


occur.  This  probability  is  calculated  as 
follows: 


Prb{X>c(Ai>S}  =  J 


Pib{X>c||i} 


f(/i)d/i 


When  the  distribution  of  dust 
concentrations  is  such  that  the 


applicable  standard  is  rarely  exceeded       denominator  in  the  expression  for  o" 
(i.e. .  when  P  is  near  zero) ,  the  namely 


is  only  slightly  greater  than  the 
numerator,  o*.  This  implies  that  o'  is 
not  constrained  to  be  smaller  than  a  or 
a*.  Since  this  situation  arises  in 
envirorunents  where  the  applicable 
standard  is  rarely  exceeded,  such 
citations  v«ll  not  often  be  issued. 
However,  when  one  is  issued,  the 


Prt){X  >  c}=  a*-i-  P  •  Prb(X  >  cj/x  >  SX 


probability  that  it  is  erroneous  can 
exceed  a. 

For  example,  in  the  relatively  well- 
controlled  environment  exemplified  by 
Case  2,  a*  is  0.00000788,  P  is  0.00370, 
and  Prb{X>c||i>S}  =  0.133.  Therefore,  in 
this  example,  o"  =  0.0158,  or  about  1.6 
percent.  That  is  to  say,  1.6  percent  of  the 


citations  issued  under  these 
circumstances  will  be  erroneous.  This  is 
considerably  greater  than  a,  which  was 
earUer  shown  to  equal  only  0.00079 
percent.  However  the  expected 
proportion  of  measurements  resulting  in 
citation,  given  by  Prb{X>c}.  is  only 
0.000498.  or  0.050%.  Therefore,  out  of 
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10,000  shifts  sampled,  it  is  expected 
that  only  five  would  be  cited.  Since  on 
average  only  1.6%  of  these  Hve  citations 
would  be  erroneous,  it  is  unlikely  that 
the  10,000  samples  would  result  in  any 
erroneous  citations. 

Case  2  represents  an  environment  in 
which  the  noncompliance  fraction  is 
less  than  one  percent.  In  contrast,  the 
noncompliance  fraction  in  Case  3  is 
nearly  50%:  P  =  0.458.  For  this  case,  a 
=  0.000147.  a*  =  0.0000799.  and  a'  = 
0.000227.  The  calculated  value  of 
Frb{X>c>  is  0.3513,  so  approximately  35 
percent  of  all  measurements  would 
result  in  citation.  Only  about  0.027%  of 
these  citations,  however,  would  be 
erroneous.  Therefore,  out  of  10.000 
shifts  sampled  in  such  an  environment. 
3513  citations  could  be  expected:  and 
only  about  one  of  these  citations 
(3513a*'')  would  be  expected  to  be 
erroneous. 

In  Case  2.  the  probability  (a")  that  a 
given  citation  is  erroneous  is  relatively 
high  (though  low  enough  to  sustain  a 
citation),  but  the  probability  of  citing 
noncompliance  in  such  an  environment 
is  very  low.  In  Case  3,  the  probability  of 
citation  is  more  than  700  times  higher, 
but  a'  is  commensurately  lower  than  in 
Case  2.  Comparison  of  Cases  2  and  3 
illustrates  the  general  principle:  as  the 
noncompliance  fraction  P  increases,  the 
probability  of  citation  increases  but  the 
probability  that  a  given  citation  is 
erroneous  decreases. 

It  is  important  to  note  that  even  in  the 
well-controlled  environment  of  Case  2, 
the  probability  that  a  given  citation  is 
erroneous  (a")  remains  substantially 
below  five  percent  and  far  below  50 
percent.  Although  environments  even 
more  well  controlled  could  give  rise  to 
somewhat  greater  values  of  a°,  the 
probability  of  citing  in  such 
environments  would  be  even  smaller 
than  the  probability  in  Case  2.  If  a 
citation  is  issued  because  X  >  c,  then  the 
probability  that  n  >  S  is  simply  1  -  a". 
This  shows  that  in  any  particular 
instance  where  a  citation  based  on  a 
single,  full-shift  measurement  is 
reasonably  likely  to  be  issued  according 
to  the  CTV  table,  there  would  be 
compelling  evidence  that  )i  >  S. 

V.  Risk  of  Erroneous  Failure  to  Cite 

Use  of  the  CTV  implies  that  citations 
will  be  issued  only  when  they  can  be 
issued  with  high  confidence  that  the 
applicable  standard  has  actually  been 
exceeded  on  the  shift  sampled  On  the 
other  hand,  failure  to  meet  or  exceed  the 
CTV  does  not  in  itself  imply  compliance 
at  a  similarly  high  confidence  level — 
even  on  the  shift  sampled,  let  alone 
continuously  over  any  longer  term. 
Because  of  limited  resources.  MSHA 


inspections  are  relatively  infrequent  and 
serve  only  to  identify  instances  in 
which  the  rest  of  the  dust  control 
program  has  been  ineffective.  They 
cannot  be  relied  upon  to  ensure 
continuous  compliance. 

It  should  be  remembered,  however, 
that  MSHA  does  not  rely  exclusively  on 
sampling  by  inspectors  to  ensure 
compliance.  The  MSHA  inspection  is 
only  one  element  of  the  Agency's 
comprehensive  health  protection 
program,  which  includes  mandatory 
implementation  and  maintenance  by 
operators  of  effective  dust  control 
methods  to  control  dust  levels  where 
miners  normally  work  or  travel.  It  also 
provides  for  periodic  evaluation  by 
mine  operators  of  the  quality  of  mine  air 
and  of  the  effectiveness  of  the  operator's 
dust  control  system  through  operator 
bimonthly  samphng.  If  they  are  not 
detected  during  an  MSHA  inspection, 
poorly  controlled  environments,  which 
are  out  of  compliance  with  the  dust 
standard  in  a  substantial  fraction  of 
instances,  are  likely  to  be  detected 
during  some  other  phase  of  the  MSHA's 
enforcement  program. 

It  should  also  be  remembered  that 
MSHA's  new  enforcement  policy 
eliminates  an  important  source  of 
sampling  bias  due  to  averaging,  as 
explained  in  Appendix  A.  Under  the 
existing  policy,  measurements  made  at 
the  dustiest  occupational  locations  or 
during  the  dustiest  shifts  sampled  are 
diluted  by  averaging  them  with 
measurements  made  under  less  dusty 
conditions.  As  shown  by  the  SIP  data, 
this  practice  has  frequently  caused 
failures  to  cite  clear  cases  of  excessive 
dust  concentration. 

1.  P  =  Prb{X<c|H>S} 

The  complement  of  power,  the 
probability  of  detecting  cases  of 
noncompliance  when  they  occur,  is  the 
probability  of  erroneously  failipg  to 
detect  such  cases.  Let  P  =  Prb{X<c|n>S} 
be  the  probability  that  a  citation  will  not 
be  issued  when  the  true  dust 
concentration  being  measured  exceeds 
the  standard.  This  is  the  probability  of 
what  is  commonly  called  Type  II  error 
for  testing  the  null  hypothesis  that  \i  < 
S.  Since  P  =  1  -  Prb{X>c|ji>S},  the 
power  of  the  citation  criterion, 
formulated  earlier  as  Prb{X>c|(i>S},  can 
be  used  to  calculate  p.  The  expected 
number  of  erroneous  failures  to  cite.  Np 
is  obtained  by  multiplying  P  by  the 
number  of  shifts  for  which  ^  >  S. 
Jt  is  true  that  due  to  the  high 
confidence  level  required  for  citation.  P 
is  greater  than  it  would  be  if  a  citation 
were  issued  whenever  X  >  S.  In  fact, 
setting  the  CTV  to  any  value  greater 
than  S  results  in  Prb{X<c|(i}  potentially 


greater  than  50  percent  when  a  single 
dust  concentration  exceeding  the 
standard  is  being  measured.  For 
example,  if  (i  =  2.12  mg/m^  and  S  =  2.0 
mg/m',  then  the  CTV  is  c  =  2.33  mg/m^ 
Since  the  probability  distribution  for  X 
is  centered  on  |X,  any  individual 
measurement  is  more  likely  to  fall 
below  the  CTV  than  to  exceed  it.  The 
probability  of  erroneously  failing  to  cite 
in  this  instance,  based  only  on  a  single 
measurement,  would  be 
Prb{X<2.33|M^2.12}  =  93  percent. 

Citing  in  accordance  with  the  CTV 
table  does  not.  however,  necessarily 
result  in  p  >  50%.  When  more  than  one 
measurement  is  made  during  a  single 
shift  in  the  same  general  area  of  a  mine, 
such  as  in  the  same  MMU,  the  dust 
concentrations  are  correlated.  This 
increases  the  chances  that  if  \i  exceeds 
the  standard  at  one  of  the  sampled 
locations,  at  least  one  of  the 
measurements  will  meet  the  citation 
criteria.  More  importantly  for  the 
present  discussion,  however,  the  value 
of  P  depends  on  the  distribution  of  ^ 
even  when  only  a  single  measurement  is 
corsidered  on  each  shift. 

This  is  because  the  magnitude  of  P 
depends  on  the  average  magnitude  of 
Prb{X<c|^}  over  all  those  instances  in 
which  >i  >  S.  Although  Prb{X<cln} 
exceeds  50  percent  when  )i<  c.  it  does 
not  exceed  50  percent  when  )i  >  c. 
Poorly  controlled  environments  are 
likely  to  experience  a  significant 
number  of  shifts  during  which  \l 
exceeds  not  only  S  but  also  the  CTV.  If 
these  shifts  "outweigh"  those  shifts  on 
which  S  <  ^  <  c.  then  this  will  result  in 
P  <  50  percent. 

On  those  shifts  for  which  n  >  S, 
Prb{X<c|ji}  exceeds  50%  only  when  n  _ 
falls  between  S  and  c.  In  contrast,  the 
range  of  potential  values  of  ^>c  is 
essentially  unlimited,  and  Prb{X<c|n} 
approaches  zero  as  (i  increases. 
Therefore.  P  is  less  than  50%  whenever 
the  distribution  of  \i  is  such  that 
Prb{ji>c}  >  Prb{S<ji<  c}.  In  a  poorly 
controlled  environment,  ^.is  more  likely 
to  exceed  the  CTV  than  to  fall  into  the 
relatively  narrow  interval  between  S 
and  the  CTV. 

For  example,  in  Case  1  the  probability 
that  ^  exceeds  c  =  2.33  is  14.9  percent, 
whereas  the  probability  that  ^  falls 
between  S  and  c  is  only  P  -  14.9  =  10.5 
percent.  Therefore,  in  this  environment, 
the  probability  of  erroneously  failing  to 
cite  an  instance  of  ^  >  S  works  out  to 
be  somewhat  less  than  50  percent:  p  = 
1  -  Prb{X>c|ji>S}  =  0.404,  or  40.4%. 

For  worse  offenders,  p  is  considerably 
smaller.  In  Case  3,  Prb{ti>c}  =  35.2%. 
whereas  Prb{S<jiSc}  is  10.6%.  In  this 
case,  even  though  dust  concentrations 
below  the  applicable  standard  are 


expected  oa  a  majmity  of  shifts  (as 
indicated  by  the  geometric  mean),  P  is 
calculated  to  be  only  23.3%.  Stated 
another  way,  if  MSHA  were  to  select 
10,000  shifts  in  this  environment,  an 
expected  4580  of  those  shifts  would  be 
out  of  compliance.  It  is  expected  that  on 
76.7%  of  those  4580  shifts  a  single 
measurement  would  be  sufficiently 
Itffge  to  warrant  dtaticm. 

Tliere  are  inherent  tradeoffs,  not  only 
between  P  and  a.  but  also  betvreen  P  and 
the  probability  that  a  given  dtatioB  is 
erroneous,  o»  «  Prb{n£Sp(;2c>. 
Decreasing  the  CTV  in  carder  to  reduce 
P  forces  both  a  and  a*  to  increase.  Even 
if  a  remains  below  50  peicmt,  the  effiact 
an  a*  can  be  so  great  as  to  render  some 
citations  clearly  unsustainable.  In 
particular,  setting  the  CTV  at  or  near  S 
could  resuh  in  dlatlons  more  likely 
than  not  to  be  erroneous.  Circumstances 
in  whidi  this  can  occur  are  discussed  in 
Appendix  D.  Use  of  the  CTV,  oa  the 
other  hand,  ensures  that  any  given 
citation  baaed  cm  X  2:  c  is  more  likely 
than  not  to  represent  a  case  of  actual 
noncompliance  (l.e.,  |i  >  S). 


Failure  to  issue  a  citation  based  on  a 
angle,  full-shift  measuranent  collected 
during  an  MSHA  inspection  does  not 
imply  failurrto  detect  uid  oonect  a 
noncompliant  condition  in  thetnntext 
of  MSHA's  entire  enforcement  jmigram. 
lliose  comranaters  expressing  concern 
over  the  potential  magnitude  of  P  have 
largely  ignored  other  meensMSHA  uses 
to  protect  miners  from  excessive  dust 
concentratioiiSTelative  to  the  longer 
term.  As  stated  eariiflr  in  this  notice, 
MSHA's  health  prtibBtdan  program 
{novidas  for  die  imfrfnnentation  and 
maintehanoa  by  mine  epeiatan  of 
effective  methods  to  ctmtrol  dust 
concmtrations  wher»mina*s  mxmally 
work  or  travel,  as  wril  as  fat  poiodic 
evaluation  of  tiie  quality  ofnraie  air  to 
which  miners  mi^  be  vxpomd  mad  the 
effectiveness  of  the  qpentor's  dust 
control  program^irough  operator 
bimonthly  samplii^  ^urdtarmiore. 
MSHA  intandft  to4»ntinue  fts  long- 
standing practice  of  collecting 
additional  measurements  when  the 
standard  is  exceeded  by  an  amount 
insuffideat  to  warrant  dtaticm  at  a  high 
confidence  lev^ 


VI.  Siunmary  and  Conclusions 

Use  of  the  CTV  table  is  based  cm 
MSHA's  lieed  for  suffident  evidmce  to 
issue  a  dtation  and  show,  by  a 
preponderance  of  the  evidence,  that  a 
violation  cxxnured.  The  burden  rests 
with  MSHA  to  show  that  the  applicable 
standard  has  in  fac:t  been  violated  on  the 
particular  shift  dted.  Accordingly,  the 
CTV  table  is  designed  so  that  the  risk  of 
erroneoiisly  not  dting  is  subordinated  to 
the  risk  of  eiTonecHisly  issuing  a 
dtation.  However,  the  probability  of 
erroneously  hiling  to  dte  a  case  of 
noncon^liancx  at  a  given  sampling 
Icxaticm  is  less  than  50  percent  when 
the  ^>plicable  standard  is  exceeded  on 
a  sign^cant  propoiticm  of  shifts  at  that 
location. 

Three  c:ases  were  used  to  illustrate  the 
rid^  of  erroneous  enf  orcemmt 
deteiminaticms  over  a  broad  range  of 
environmental  conditions.  The  results 
calculated  fw  ee(±  of  the  three  cases 
ccmsidered  are  summarized  in  the 
following  table. 


ProtMbWy  (percent) 

Averaoe  number  of  eno- 
neous  ctatarminaHens 

Case 

Prt>{X>S} 

f»itKX»:> 

a 

o* 

a' 

P 

(per  10,000  sampled 
sniMf 

Na 

**» 

1 

2 

3 

2551 

0.53 

45.69 

15.14 

0.06 

36.17 

0.0121 
.000791 
.0147 

OlOOOOS 

joarm 

0.060 
1.Sff1 
0.022/ 

40.4 
86.7 
28.3 

OS 

.f 

M 

1.026 

32 

1.6f7 

Based  cm  this  analysis,  it  can  be 
'  conduded  that  application  of  the  CTV 
table  provides  ampleprotec:tion  against 
erroneous  citations.  Ine  probability  (a) 
of  issuing  a  dtation  when  the  mine 
atmosphere  sampled  is  adxially  in 
ccmipliance  is  ccmstrained  to  fall  below 
a  m<«'""»"«"  of  five  percent.  This 
maximum  defines  uie  95-percent 
confidence  level  claimed  tor  any 
dtation  issued.  The  expected  proportion 
(o*)  of  all  valid  samples  resulting  in  an 
erroneous  dtation  is  constrained  not  to 
exceed  a.  In  practice,  both  a  and  a*  are 
expected  to  foil  far  briow  five  percent  in 
a  broad  range  of  mining  envircmments. 

Fiuthermc»e,  even  in  an  exceptionally 
well-controlled  environment,  where  |i  is 
very  unUkriy.  to  exceed  the  applicable 
standard  on  any  particular  shift,  the 
probability  (a*)  that  a  given  duticm  is 
enoneous  will  also  fall  substantially 
below  five  percent.  If  a  measurement 
exceeds  die  CTV.  the  probability  that 
the  standard  has  acttially  been  exceeded 
is  (1-a*).  Therefore,  any  dtation  issued 
in  accordance  with  the  CTV  table  will 
be  based  on  clear  and  compelling  • 


evidmce  that  the  standard  has  been 
excemied  cm  the  pafticndar  shift 
samplecL 

Although  it  is  increased- by  the  margin 
of  enw  built  into  the  CTV  table,  the 
probability  (p)  of  erroneously  failing  to 
dte  noncompliance  using  a  single 
measurement  is  expected  to  be 
significantly  less  than  50  piercent  in 
mining  environments  where  (i>  S  cm  a 
substantial  percentage  ctfdiifts.  For  the 
example  considered  of  a  pocH'ly 
controlled  mining  envircmment  (Case  3), 
P  was  calculated  to  be  about  23  percent. 
This  means  that  aa  any  givoi  shift  few 
which  H  >  S.  there  would  be  a  77- 
percent  chance  that  X  would  exceed  the 
CTV.  therriw  warrmting  a  dtaticm. 
Despite  the  hi^  confidence  level 
required  for  single-sample  dtations.  P  is 
consider^ly  less  than  50  pwc^t  even 
in  the  bettw-controHed  environment 
exempliiSed  by  Case  1.  AMiough  dting 
whenever  X  >  S  would  mcrease  the 
probability  of  detecting  ccmcktions  of 
excessive  dust  concentration,  Appendix 
D  shows  that  doing  so  instead  of  usitig 
the  CTV  taUe  could  result  in  dtations 


under  concfitions  of  probable 
compliance.  As  ^own  by  the  small 
values  of  a*  in  the  table  tbom.  use  of 
the  Ciy  table  makes  it  very  unlikely 
that  this  would  happen. 

Moreover,  poorly  ccmtroUed 
environments  are  likely  to  be  deteded 
and  dted  during  scHne  other  (riiase  of 
MSHA's  enfncement  program  even  if 
they  are  not  immediately  dted  cm  a 
particular  MSHA  sampling  inspecticm. 
Regardless  of  the  value  of  P,  it  can  safely 
be  concluded  that  the  risk  of  failing  to 
detect  excessive  dust  is  lower  under 
MSHA's  new  enforcement  policy  than 
under  existing  procedures,  in  whic± 
measurements  of  high  dust 
conceotntion  are  diluted  by  avoaging. 

Appendix  D— Consequences  of 
Eliminating  the  hfargin  of  Error 

Several  commenters  ol^ec:ted  to  the 
eiDfriiasis  placed  on  avoiding  orcmecms 
dtaticms  and  took  issue  %vith  MSHA's 
intention  to  dte  ncmcompliance  only 
when  indicated  at  a  high  ccmfidence 
level.  These  ccmimenters  proposed  that 
it  is  unfair  to  limit  dtations  to  ceses  in 
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which  a  measurement  (X)  meets  or 
exceeds  some  critical  value  (c)  greater 
than  the  applicable  standard  (S).  They 
argued  that  such  an  approach  unfairly 
exposes  miners  to  a  far  higher 
probability  of  wrongly  failing  to  cite 
than  the  maximum  probability  specified 
for  wrongly  citing.  Their 
recommendation  was  to  divide  the 
burden  equally  between  proving 
noncompliance  and  ensuring 
compliance.  They  maintained  that  if  X 
exceeds  S  by  an  arbitrarily  small 
amount,  noncompliance  is  more  likely 
than  compliance  and  that  under  such 
cinnunstances  a  citation  should  be 
issued. 

Using  notation  explained  in 
Appendix  C,  X  s  |i  ^-e,  where  e  is  a 
random,  normally  distributed 
measurement  error  whose  standard 
deviation  is  o=ti*CVuiai.CViaui  is  given 
by  the  formula  puesented  in  Appendix 
C  A  citation  based  on  a  single,  full-shift 
measurement  applies  speciBcally  to  the 
shift  and  location  sampled,  and  hence  to 
a  distinct  value  of  (i.  For  the  citation  to 
be  upheld,  the  preponderance  of 


evidence  must  indicate  that  ^  >  S  at  one 
or  more  of  the  sampling  locations  on  the 
cited  shift. 

Those  commenters  who  maintained 
that  a  citation  should  be  issued 
whenever  X  >  S  all  assumed  (1)  that  a 
citation  could  withstand  legal  challenge 
so  long  as  noncompliance  is  more  likely 
than  compliance,  even  if  the  probability 
of  compliance  is  nearly  50  percent;  and 
(2)  that  if  X  >  S,  then  noncompliance  is 
more  likely  than  compliance.  Aside 
from  the  question  of  the  legal  validity  of 
the  first  assumption  (which  equates 
preponderance  of  evidence  with  any 
probability  greater  than  50  percent),  the 
second  assiunption  is  not  always  true. 
Specifically,  the  second  assiunption 
fails  to  hold  in  relatively  weH-controlled 
environments  or  in  cases  where  more 
than  one  measurement  is  used  to  check 
for  noncompliance.  Commenters  making 
this  assumption  confused  PTb{X>S||i:<S} 
with  Prb{MSS|X>S}  and  also  failed  to 
consider  citations  based  on  the 
maximum  of  several  measurements. 


I.  Well-controlled  Environments 

In  a  relatively  well-controlled 
environment,  where  |i  is  generally 
below  the  applicable  standard,  the 
probability  that  X  >  S  due  to  a  large 
value  of  e  can  exceed  the  probability 
that  X  >  S  due  to  ^>  S.  If  X  <  c  and 
sampling  records  indicate  that  the 
environment  is  relatively  well- 
controlled,  the  preponderance  of 
evidence  may  support  |i  ^  S  on  the 
particular  shift  sampled. 

For  example,  suppose  a  citation  is 
based  on  a  single,  ftill-shift 
measurement  that  barely  exceeds  S=2.0 
mg/m^,  but  dust  sampling  records  for 
the  environment  indicate  a  pattern  of 
dust  concentrations  resembling  Case  2 
in  Appendix  C.  That  is  to  say,  the 
statistical  distribution  of  )i  is  lognormal, 
with  arithmetic  mean  and  standard 
deviation  (rf  1.2  mg/m'  and  0.24  mg/m'. 
respectively.  As  in  Appendix  C.  let  fl)i) 
denote  the  lognormal  probability 
density  function.  Then  the  probability 
that  M^.  given  a  single  full-shift 
measurement  that  falls  between  S  and  c, 
is: 


Prb{;i<^S<X<c}=^^<^"^^^"^> 
^       ^  '  Prb{S<X<c} 

s 

JPrb{S<X<c|/i}/(/i)d/i 


_  0 


/Prb{S<X<c|/i}/(|i)dl/i 

0 

0.00252 


0.00481 
=  0J2%. 


In  other  words,  when  X  falls  between 
S  and  c  in  this  environment,  there  is  a 
52-percent  chance  that  the  standard  has 
not  actually  been  exceeded.  It  is  more 
likely  that  X>S  due  to  a  large 
measurement  error  than  because  ti  itself 
has  exceeded  the  applicable  standard.  It 
would  be  unreasonable  to  cite 
noncoiopliance  in  such  situations.  By 
citing  when  and  only  when  X>c,  the 
probability  that  \i<S  is  reduced  to 
a*=1.5%,  as  shown  for  Case  2  in 
Appendix  C. 

II.  Multiple  Samples 

Proponents  of  citing  whenever  X>S 
based  their  argument  on  a  premise  of 
symmetry:  since  potential  measurement 
errors  (c)  are  symmetrically  distributed 
around  ^.  they  assumed  that  citing 
when  XsS  would  result  in  equal 
probabilities  of  erroneously  citing  and 


erroneously  failing  to  cite.  From  this, 
they  argued  that  if  X>S  by  an  arbitrarily 
small  amount,  the  prpbability  of 
erroneously  failing  to  cite  would  exceed 
the  probability  of  erroneously  citing. 

The  symmetry  argument  for  citing 
whenever  X>S  fails  to  hold  if.  on  a 
single  inspection,  more  than  one 
measurement  is  compared  to  the 
standard.  In  MSHA's  dust  inspection 
program,  several  measurements  are 
routinely  made  on  the  same  shift, 
within  the  same  MMU.  MSHA  intends 
to  use  each  of  these  measurements 
individually  to  determine 
noncompliance  at  the  MMU.  However, 
as  described  in  the  notice  to  which  this 
Appendix  is  attached,  no  more  than  one 
citation  %vill  be  issued  based  on  single, 
full-shift  measurements  from  the  same 
MMU.  The  commenters  advocating 
issuance  of  a  citation  whenever  X>S  all 


endorsed  such  single-sample 
determinations.  Since  any  of  several 
measurements  could  warrant  a  citation 
against  the  MMU,  the  citation  will  be 
based,  in  most  cases,  on  the  maximum 
measurement  taken  in  the  MMU  during 
the  shift.  If  each  of  several 
measurements  is  compared  directly  to 
the  applicable  standard,  then  the 
symmetry  assumed  for  citing  whenever 
X>S  breaks  down.  The  mistake  of 
wrongly  citing  occurs  when  any  one  of 
the  measurements  exceeds  the 
applicable  standard  because  of  a 
sufHciently  large  measurement  error, 
but  the  mistake  of  wrongly  failing  to  cite 
occurs  only  when  each  and  every 
measurement  is  at  or  below  the 
standard.  Each  additional  measurement 
reduces  the  probability  of  erroneously 
failing  to  cite  while  increasing  the 
probability  of  erroneously  citing. 
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A  few  examples  will  be  used  to 
demonstrate  how  the  premise  of 
symmetric  error  probabilities  breaks 
down  when  more  than  a  single 
measurement  is  taken.  These  examples 
demonstrate  that  noncompliance 
determinations  made  by  comparing  so 
few  as  two  measurements  directly  to  the 
S  can  result  in  citations  issued  at  a 
confidence  level  substantially  below  50 
percent. 


Using  I  to  index  different  valid 
measurements  for  the  same  MMU,  let 
maxiXi)  denote  the  maximum 
measurement,  and  let  maxlM^}  denote  the 
maximum  true  dust  concentration.  Note 
that  due  to  potential  measurement 
errors,  the  maximum  dust  concentration 
does  no!  necessarily  correspond  to  the 
maximum  measurement.  For  example, 
maxfXi)  might  be  X3  even  though 
max{^J=M.2-  Since  the  object  is  to 


examine  the  consequences  of  citing 
whenever  any  of  several  measurements 
exceeds  S  by  any  amount,  it  will  be 
assumed  in  these  examples  that  the 
citation  criterion  is  max(Xi}>S  rather 
than  max{XJ>c. 

As  in  Appendix  C,  let  a  be  the 
probability  of  citing  under  conditions  of 
compliance,  and  let  ^  be  the  prcbability 
of  erroneously  failing  to  cite.  Then: 


a  =  Prb{max<Xi>>  Slmax(/ii}<  S>and  ^  -  Prt){max{Xj}<  Slmax{//i>>  S>. 
For  simplicity,  suppose  S=2.0  mg/m^.  The  following  quantities  will  be  used  in  the  calculations: 


Himglmi) 

CV,oui  (per- 
cent) 

0«Jl*CV,«ai 

(mg/m') 

Prb<X>2.0| 
(percent) 

Prt){X<2.0| 

a) 
(percent) 

1 .90 _ „„ 

1.99 ....;. „ :...... 

2.00 

6.602 
6.596 
6.595 
6.595 

0.1254 
0.1385 
0.1319 
0.1326 

21J 
47.1 
50.0 
53.0 

78.7 
52.9 
50.0 
47.0 

2.01 

If  exactly  one  measurement  is  taken 
and  (u:1.99  mg/m^,  then  o=0.1385  mg/ 
m^.  Using  the  standard  normal 
probability  distribution  for  da, 

a  =  Prt){X>2.0(n=1.99} 
-^[X-1.99     2.0-1.99 


[  0.1385        0.1385 


=  Prb 


j-  >  0.07221 


=  47.1%. 


On  the  other  hand,  if  (i=2.01  mg/m^, 
then  o=.1319  mg/m';  so 

P  =  Prb{X<2.0J|i  =  2.0l} 


=  Prt)j 


X-2.01 


I  0.1326 


-M^^ 


-0.0754 


^2.0-2.011 
0.1326   J 

} 


=  47.0%. 
It  is  this  approximate  equality  of  a, 
and  p,  for  vailues  of  ^l  symmetrically 


falling  below  or  above  S=2.0  mg/m»  that 
motivates  the  premise  of  symmetric 
error  probabilities. 

Suppose  now  that  two  measurements 
are  taken,  and  a  citaficm  is  issueSTif 
either  X|  or  X2  exceeds  S=2.0.  Suppose 
further  that  Hi=1.99  and  pt2=1.90.  Then: 


a  =  Prb{max{Xi}>  S(n,  =  1.99  and  H2  =  1 90} 
=  I  -Prb{X,  <  2.0|n,  =  1.99>Prb<X2  <  2.0|»i2  =  1.90} 
=  1 -(0.531)  (0.789) 
=  58%. 


Since  a  citation  is  justified  if  (li  >  S 
for  any  I,  the  greatest  probability  of 


wrongly  not  citing  in  a  comparable  case 
of  noncompliance  is  obtained  when 


(ii=2.01  and  (12  is  held  at  1.90.  In  that 


case: 


P  =  Prb{max{Xi}<S|^,  =2.01  and  pij  =l-90} 

=  Prb{X,  <  2.0JH,  =  2.0l}Prt){X2  <.  2.0|pi2  =  l-90} 
=  (0.470)  (0.787) 
=  37%. 


This  example  illustrates  the  point  that 
a  can  exceed  P  by  a  substantial  amount 
when  as  few  as  two  measurements  are 
directly  compared  to  the  applicable 
standard.  If  (12  were  actually  1.99,  then 
the  discrepancy  would  be  even  greater: 


a=72%  and  P=25%.  Notice, 
furthermore,  that  in  both  cases,  a  would 
be  greater  than  50%.  The  confidence 
level  at  which  a  citation  is  issued 
depends  on  the  maximum  possible 
value  of  a.  Therefore,  when  one 


measurement  out  of  two  marginally 
exceeds  S,  the  confidence  level  at  which 
a  citation  can  be  issued  is  less  than  28% 
(i.e.,  100%  -  72%).  Such  a  citation 
would  be  difficult  to  defend  if 
challenged. 
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If  five  measurements  are  made,  as  is 
routineiy  done  during  MSHA 
inspections  of  an  MMU.  then  citing 
whenever  max{Xi)>S  is  even  less 
defensible.  The  confidence  level  for  a 
citation  based  on  the  maximum  of  five 
measurements  is  defined  by  the  value  of 
a  when  ^«=S  for  all  five  values  of  I. 
Under  these  circumstances,  the 
probability  that  at  least  one  of  the  five 
measurements  would  exceed  the 
applicable  standard  is: 

a  =  Prb{max{Xi}  >  S|»ii  =  S  for  all  i} 

=  97%. 
Thereftxe.  the  confidence  level  at 
which  a  citation  could  be  issued  is  only 
3%.  At  the  same  time,  the  probability 
that  none  of  the  five  measurements  win 
exceed  S  is  M0.S)^3% .  so  the 
probability  that  a  dtation  would  be 
issued  is  97%. 

DLCoachuion 

MSHA,  along  with  other  federal 
agencies,  recognizes  that  in  isatuag 
citathina.  the  burden  rests  with  the 
Agancy  t»siiow  that  a  vialatian  of  the 
appttc^te  standard  occuned.  Use  of  ^ 
CTV  table  wiU  severriy  limit  &e  risk  of 
an  enoneous  citation,  even  when  the 
tnie-duat  concentration  being  measured 
is  exactly  equal  to  or  slightly  below  the 
applicable  standard,  tf  a  single 


measurement  falls  between  S  and  the 
CTV.  then  the  measurement  does  not 
necMsarily  provide  sufficient  evidence 
of  H>S  to  support  a  citation. 
Consequently.  MSHA  cannot  iustify 
issuing  a  citation  whenever  a 
measurement  exceeds  the  applicable 
standard  by  an  aibitrarily  small  amount. 
Although  citing  whenever  X>S  would 
result  in  a  smaller  probability  O)  of 
erroneously  fisiling  to  cite,  and  hence  in 
a  greater  level  of  protection  fen*  the 
miner,  doing  so  would  restilt  in 
citations  that  may  not  withstand  legal 
challenge.  However,  as  stated  earlier  in 
the  notice,  if  the  meesurement  exceeds 
the  applicable  standard  but  not  the  CTV, 
MSHA  intends  to  target  Mivironments 
for  additional  sampling  to  confinn  that 
dust  control  measures  in  use  are 
adeqtiate.  lliese  follow-up  inroections, 
in  con)unction  with  operator  oust 
sampling  and  MSHA  monitoring  of 
operator  compliance  with  approved 
dust  control  paraawters,  should  further 
help  to  protect  miners  fitom  excessive 
dust  concentration. 


1.  KBgut.J.Measarandum  of  September  6, 
1M4.  from  )oD  Ksgut.  Mathematical 
Statisticiaii.  Denver  Safety  and  Hedth 
Techn^ogy  Center.  MSHA,  to  Ronald). 
Schell.  Chief.  CHwision  of  Health,  Coal  Mine 
Safety  and  Hedth,  MSHA,  Subiect:  hiulti-day 
MSHA  Sampling  ofBespmAle  Cod  Mine 
Dust. 


2.  Kogut. ).  Memorandum  of  September  6. 
1994.  from  Jon  Kogut.  Mathematical 
Statistician.  Denver  Safsty  and  Health 
Technology  Center.  MSHA.  to  Ronald ). 
SchelLChlef.  Division  of  Health.  Coal  Mine 
Safety  and  Health.  MSHA.  Subiect:  Coo/ Mine 
Bespirable  Dust  Standard  Noncompliance 
Dgterminadons. 

3.  Leidel.  N.A.  and  ICA.  Busch.  Statistical 
Design  and  Data  Analysis  Bequirements. 
Patty's  bidustrial  Hygiene  and  Toxicology. 
Third  EdiUon.  Vol.  3.  Part  A.  Chapter  10, 
1994 

4.  Kogut.  J..  T.F.  Tomb.  P.S.  Parobeck.  A.J. 
Gero.  and  K-L.  Suppers.  Measurement 
Precision  With  the  Coal  Mine  Dust  Personal 
Samf^.  Internal  MSHA  Report.  1995. 

5.  Kennedy.  B.R..  T.).  Fischbach.  R.  Song. 
P.M.  Eller.  and  S.A.  ShulmaiL  Guidelines  for 
Air  Sampling  and  Analytical  Method 
Development  and  Evaluation.  U.S. 
Department  of  Health  and  Himtan  Services. 
Public  Health  Service,  National  Institute  for 
OccupaUonal  Safety  and  Health.  DHHS 
(NIOSH)  Publication  No.  95-117. 

Dated:  December  19. 1997. 
J.  DevM  McAtaar, 

Asflitlaitf  Secretary  for  Mine  Safety  and 
Health. 

Nele:  For  the  convenience  of  the  user, 
notice  document  97-33937  is  being  reprinted 
in  its  entirety  because  of  numerous  errors  in 
die  document  originally  appearing  at  62  PR 
68395-68420.  December  31. 1997.  Those 
vfishing  to  see  a  listing  of  corrections,  please 
call  Patricia  Sihrey.  Mine  Safety  and  Health 
Administration.  70a-235-1910. 
[FR  Doc  97-33937  Filed  12-30-97;  8:45  am] 
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48  CFR  Pwte  4, 7.  8, 16, 16, 17, 22, 27, 
28,  31 ,  32, 36. 42.  43. 44, 45. 48. 51.  S2, 
and  53 


[FAR  Caee  96-0131 

Federal  AcquisitkMi  Regulation;  Part  45 


l:  Department  of  Defense  (DOD), 

General  Services administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  public  meeting.    


r:  A  public  meeting  is  being 
held  to  discuss  revisions  to  the  re>vrite 
of  Part  43  of  the  Federal  Acquisition 


Regulation.  The  revisions  simplify 
procedures  and  eliminate  requirements 
related  to  the  management  and 
disposition  of  Government  property  in 
the  possession  of  contractors. 

dates:  Public  Meeting;  A  public  meeting 
will  be  conducted  at  the  address  shown 
below  from  9:30  a.m.  to  5:00  p.m..  local 
time,  on  February  17. 1998.  and 
February  18. 1998. 

Dmft  Materials:  Drafts  of  the  materials 
to  be  discussed  at  the  pubUc  meeting 
will  be  available  electronically 
(www.acq.osd.mil/dp/mpi)  or  may  be 
obtained  from — Ms.  Angelena  Moy. 
(PDUSD(A*T)DP/MPI).  Room  3C128. 
The  Pentagon.  Washington.  DC  20301- 
3060. 

A00RE88E8:  The  location  of  the  public 
meeting  is— 1300  Wilson  Boulevard.  8th 
Floor.  Conference  Room  A.  Rosslyn.  VA. 

ran  FURTHEn  mformatmn  contact. 


Ms.  Angelena  Moy  by  e-mail 
(moyacdacq.osd.mil)  or  telephone  (703) 
695-1097/1098,  or  fax  (703)  695-7596. 
SUPPLEMENTARY  INFOmUTION: 

Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  62  FR  30186,  June  2. 
1997.  In  response  to  this  proposed  rule. 
990  comments  were  received.  The 
pubUc  meeting  will  provide  a  forum  to 
discuss  possible  revisions  to  the 
proposed  rule  resulting  &t>m  the  public 
comments. 

List  of  Subjects  in  48  CFR  Parts  4,  7. 8, 
IS,  16, 17,  22,  27,  28,  31,  32.  35. 42, 43, 
44, 45. 49,  51,  52,  and  53 

Government  procurement. 

Dated:  January  29, 1998. 
Edward  C  Loeb. 

Director,  Federal  Acquisition  Micy  Division. 
IFR  Doc.  9»-2699  Filed  2-2-98;  8:45  am) 
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Proclamation  7066  of  January  30,  1998 
American  Heart  Month,  1998 


By  the  President  of  die  United  SUtes  of  America 

A  Proclamation 

Fifty  years  ago,  a  heart  attack  meant  an  end  to  an  active  lifestyle,  and, 
for  a  third  of  those  stricken,  it  meant  death.  Thankfully,  the  past  half- 
century  has  brought  us  an  array  of  advances  in  the  prevention  and  treatment 
of  heart  disease.  Procedures  such  as  balloon  angioplasty  and  coronary  artery 
bypass  grafts,  noninvasive  diagnostic  tests,  and  drugs  that  treat  high  blood 
pressure  and  clots  and  reduce  high  blood  cholesterol  have  enabled  Americans 
to  live  longer  and  healthier  lives.  Equally  important,  we  have  become  better 
educated  during  the  past  five  decades  about  heart  disease  risk  factore  and 
how  to  control  them. 

This  year,  two  of  the  groups  most  responsible  for  this  remarkable  progress — 
the  National  Heart,  Lung,  and  Blood  Institute  and  the  American  Heart  Asso- 
ciation— are  celebrating  their  golden  anniversaries.  The  National  Heart,  Lung, 
and  Blood  Institute,  part  of  the  National  Institutes  of  Health,  leads  the 
Federal  Government's  efforts  against  heart  disease  by  supporting  research 
and  education  for  the  public,  heart_patients,  and  health  care  professionals. 
The  American  Heart  Association  plays  a  crucial  role  in  the  fight  against 
heart  disease  through  its  research  and  education  programs  and  ks  vital 
network  of  dedicated  volunteers. 

Despite  the  encouraging  developments  in  that  fight,  we  still  face  many 
challenges.  Heart  disease  continues  to  be  the  leading  cause  of  death  in 
this  country,  killing  more  than  700.000  Americans  each  year.  The  number 
of  Americans  with  heart  disease  or  a  risk  factor  for  it  is  staggering.  Approxi- 
mately 58  million  have  some  form  of  cardiovascular  disease,  about  50  million 
have  high  blood  pressure,  and  about  52  million  have  high  blood  cholesterol. 
Americans  are  also  becoming  more  overwei^t  and  less  active — ^two  key 
factors  that  increase  the  risk  of  heart  disease.  Most  disturbing,  for  the  first 
time  in  decades,  Americans  are  losing  ground  against  some  cardiovascular 
diseases.  The  rate  of  stroke  has  risen  slightly,  the  prevalence  of  heart  failure 
has  increased,  and  the  decline  in  the  death  rate  for  those  with  coronary 
heart  disease  has  slowed. 

Women  are  particularly  hard  hit  by  this  disease,  in  part  because  public 
health  messages  too  often  have  not  focused  on  how  this  segment  of  our 
population  can  best  protect  their  hearts.  The  American  Heart  Association 
recently  discovered  that  only  8  percent  of  American  women  know  that 
heart  disease  and  stroke  are  the  greatest  health  threats  for  women,  and 
90  percent  of  women  polled  did  not  know  the  most  conunon  heart  attack 
signals  for  women. 

For  a  variety  of  reasons,  including  poorer  access  to  preventive  health  care 
services,  minorities  in  America  have  high  mortality  rates  due  to  heart  disease. 
The  American  Heart  Association  reported  that,  in  1995.  cardiovascular  dis- 
ease death  rates  were  about  49  percent  greater  for  African  American  men 
than  for  white  men,  and  about  67  percent  higher  for  African  American 
women  than  white  women.  In  addition,  the  prevalence  of  diabetes — a  major 
risk  factor  for  heart  disease — is  very  high  in  some  of  our  Native  American 
populations,  and  Asian  Americans  have  a  high  mortality  rate  for  stroke. 
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However,  both  the  National  Heart.  Lung,  and  Blood  Institute  and  the  Amer- 
ican Heart  Association  have  undertaken  activities  to  counter  these  trends. 
Both  groups  have  initiated  major  efforts  to  better  inform  women  and  minori- 
ties about  the  threat  of  heart  disease  and  the  steps  that  can  be  taken  both 
to  prevent  and  treat  it.  These  fine  organizations  also  continue  their  efforts 
to  educate  health  professionals  on  improving  medical  practice  in  heart  health 
and  to  inform  patients  and  the  public  about  how  to  reduce  their  risk  of 
heart  disease.  As  we  celebrate  their  50th  anniversaries,  let  us  resolve  to 
build  on  their  record  of  accomplishment.  By  continuing  our  investment 
in  research,  raising  public  awareness  of  the  symptoms  of  heart  disease, 
and  educating  Americans  about  the  importance  of  a  heart-healthy  diet  and 
exercise,  we  can  continue  our  extraordinary  progress  in  saving  lives  and 
improving  health. 

In  recognition  of  these  important  efforts  in  the  ongoing  fight  against  cardio- 
vascular disease,  the  Congress,  by  Joint  Resolution  approved  December  30, 
1963  [77  Stat.  843;  36  U.S.C.  169b),  has  requested  that  the  President  issue 
an  annual  proclamation  designating  February  as  "American  Heart  Month." 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  1998  as  American  Heart  Month. 
I  invite  the  Governors  of  the  States,  the  Conunonwealth  of  Puerto  Rico, 
officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and 
the  American  people  to  join  me  in  reaffirming  our  commitment  to  combating 
cardiovascular  disease  and  stroke. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Proclamation  7067  of  January  30,  1998  ' 

National  African  American  History  Month,  1998 

By  the  President  of  the  United  States  of  America  ' 

A  Proclamation 

African  Americsai  history  is  one  of  the  great  human  chronicles  of  all  time. 
It  is  the  story  of  men  and  women  who,  with  extraordinary  courage  and 
faith,  prevailed  against  centuries  of  slavery  and  discrimination  to  build 
lives  for  themselves  and  their  families  and  to  contribute  immeasurably  to 
the  strength  and  character  of  our  Nation.  It  is  the  story  of  millions  of 
people  who  arrived  on  these  shores  in  chains,  yet  who  had  the  greatness 
of  heart  and  spirit  to  love  this  country  for  its  possibilities.  It  is  the  story 
of  generations  of  heroes  who  with  their  labor,  voices,  vision,  and  blood 
sought  to  change  the  essence  of  our  society — our  laws,  institutions,  and 
attitudes — ^to  reflect  the  fundamental  American  ideals  of  freedom,  justice, 
and  equality.  African  American  history  is  ultimately  the  story  of  America's 
struggle  to  become  a  more  perfect  union. 

Each  year  during  the  month  of  February,  we  focus  on  a  particular  aspect 
of  African  American  history  to  broaden  our  knowledge  and  deepen  our 
appreciation  of  the  countless  contributions  African  Americans  have  made 
to  the  life  of  our  Nation.  This  year's  theme,  "African  Americans  in  Business: 
The  Path  Towards  Empowerment,"  presents  an  opportunity  not  only  to 
celebrate  these  contributions,  but  also  to  build  on  them. 

Our  Nation's  system  of  free  enterprise  has  been  a  sure  path  to  inclusion 
and  independence  for  generations  of  Americans,  and  today  African  American 
entrepreneurs  are  reaping  its  many  rewards.  In  every  fac6t  of  American 
endeavor,  in  the  fields  of  health  care,  law.  government,  and  education; 
as  artists,  bankers,  scientists,  and  computer  progranuners,  African  Americans 
are  excelling  and  adding  significantly  to  Uie  strength  of  our  economy.  If 
current  trends  continue,  African  Americans  will  account  for  nearly  12  percent 
of  the  American  labor  force  by  the  year  2000.  And  even  more  promising, 
according  to  the  most  recent  data  available  from  the  U.S.  Census,  the  number 
of  businesses  owned  by  African  Americans  has  grown  at  an  impressive 
annual  rate  and  significantly  faster  than  the  number  of  new  U.S.  businesses 
overall.  These  statistics  are  a  testament  to  the  perseverance,  hard  work, 
and  energy  of  African  Americans  and  of  their  enduring  faith  in  the  American 
Dream. 

As  we  celebrate  National  African  American  History  Month,  let  us  resolve 
to  build  on  this  record  of  success.  We  must  ensure  that  every  American 
shares  equal  access  to  a  quality  education — an  education  that  will  offer 
the  knowledge  and  skills  necessary  to  fill  the  jobs  of  the  21st  century. 
We  must  strive  to  eradicate  every  trace  of  discrimination  from  our  society 
and  the  American  workplace.  And  we  must  work  together — government, 
private  industry,  community  organizations,  and  concerned  citizens — to  invest 
in  all  our  people,  providing  them  with  the  tools  they  need  to  succeed 
and  widening  the  circle  of  opportunity. 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  1998  as  National 
African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs  that  raise  awareness 
and  appreciation  of  African  American  history. 

IN  WITNESS  WISREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety -eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  huncked 
and  twenty-second. 
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COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

High  performance 
computers;  export  and 
reexport  requirements; 
published  2-3-98 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  priority  mail  flat  rate 
box  rates:  published  2-3- 
98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Vessels  bound  for  ports  and 
places  in  U.S.; 
international  safety 
management  code 
certification  status; 
correction;  putilished  2-3- 
98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Natural  gas  transportation, 
etc.— 

Excess  flow  valves; 
customer  notification; 
published  2-3-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Farm  Ssrvtos  Agsrtcy 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Tot>acco;  comments  due  by 
2-13-98;  published  2-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  snd  inspection 

Service 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard 
analysis  and  critical 
control  point(HACCP) 
systems 


Fresh  pork  sausage; 
salnfioneHa  perfbrrnance 
standard;  comments 
due  by  2-11-98; 
published  1-12-98 

COMMERCE  DEPARTMENT 
National  Ocsanic  snd 
Atmosphsric  Administrstion 

Fishery  conservation  and 
management- 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  2-12- 
98;  published  12-29-97 
International  fisheries 
regulations: 

Halibut  catch  sharing  plan; 
regulatory  areas  4A  and 
48  removed;  comments 
due  by  2-11-98;  published 
1-12-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Travel  reimtxirsement; 
comments  due  by  2-9-98; 
published  12-9-97 

ENVIRONMBITAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 

production;  comments  due 

by  2-9-98;  published  12- 

17-97 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Test  methods  and 

performance 

specifications;  editorial 

changes  and  technical 

corrections;  comments 

due  by  2-13-98;  published 

1-14-98 
VoHtale  organic  compound 

(VOC)  emissions — 

Automobile  refinish 
coatings;  comments  due 
by  2-13-98;  published 
12-3097 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Utah;  comments  due  by  2- 

13-98;  published  1-14-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Delaware;  comments  due  by 

2-11-98;  published  1-12- 

98 
Indiana;  comments  due  by 

2-13-98;  published  1-14- 

98 
Kentucky;  comments  due  by 

2-12-98;  published  1-l3- 


Ohio;  comments  due  by  2- 
9-98;  published  1-6-98 
Pestkades;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Chiorothatonil;  comments 
due  by  2-10-98;  published 
12-12-97 

Cyromazine;  comments  due 

by  2-9-98;  published  12- 

1CW7 
imklactoprid;  comments  due 

by  2-10-98;  published  12- 

12-97 
Mydotxjtanil;  comments  due 

by  2-10-98;  published  12- 

12-97 

Toxk:  substances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  2-9-96; 
published  12-24-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Commumcatk>ns  Assistance 
for  Law  Enforcement  Act; 
implementatkx);  comments 
due  by  2-11-98;  published 
1-13-98 

Uniform  system  of  accounts; 
interconnection;  comments 
due  by  2-9-98;  putjiished 
12-10-97 
Radk)  stations;  table  o( 

assignments: 

Oregon  and  Washington; 
comments  due  by  2-9-98; 
published  1-5-98 

Texas;  comments  due  by  2- 
9-98;  put>lished  1-5-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatxxi 
(FAR): 

Travel  reimtxirsement; 
comments  due  by  2-9-98; 
published  12-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administrstion 

Medical  devk»s: 
State  product  liability  claims 
preemption  by  Federal 
law;  comments  due  t>y  2- 
1098;  published  12-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
inspector  GenarsI  Offlcs, 
Hsalth  snd  Humsn  Services 
Dspsrtment 

Health  care  programs:  fraud 
and  abuse: 

Health  InsurarKe  Portability 
and  Accountability  Act — 
Safe  hart>or  proviskms 
and  special  fraud  alerts 
devekipment;  consments 


request;  comments  due 
by  2-9^8;  published 
12-10-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  insurance 
programs: 

Single  family  mortgagee's 
original  approval 
agreement;  terminatk>n; 
comments  due  by  2-9-98; 
published  12-10-97 

INTERIOR  DEPARTMENT 
Fish  snd  Wildlife  Ssrvlos 

Endangered  and  threatened 
species: 

Topeka  shiner;  comments 
due  by  2-9-98;  published 
12-24-97 
INTERIOR  DEPARTMENT 
Surfsce  Mining  Rsdsmstton 
snd  Enforcement  Ofllcs 
Permanent  program  and 
at>andoned  mirte  land 
reciamatk>n  plan 
submisskms: 

Arkansas;  comments  due  t>y 
2-9-98;  published  1-9-98 
LABOR  DEPARTMENT 
Mine  Safety  snd  Heslth 
Administrstion 
Metal  and  rKximetal  mine  arid 
coal  mine  safety  and  health: 
Underground  mines — 
Rool-bolting  macNnes 
use;  safety  standards: 
comments  due  by  2-9- 
98;  published  12-9-97 
LABOR  OEPARTIMENT 

Occupationai  Safsty  snd 
Heslth  Administration 

Safety  and  health  standards: 
Tubercutosis,  occupational 
exposure  to 
Extenskxi  of  comment 
period;  comments  due 
by  2-13-98:  published 
12-12-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Aoquisitkm  Regulatkxi 
JFAR): 

Travel  reimbursement: 
comments  due  by  2-9-98; 
published  12-9-97 
NUClfAR  REGULATORY 
COMMISSION 
Practce  rules: 
Domestk:  Inensing 
proceedings — 
High-level  radk>active 
waste  disposal  at 
geok>gic  repository: 
comments  due  by  2-11- 
98:  published  11-13-97     . 
TRANSPOfTTATION 
DEPARTMENT 
Federal  AvistkMi 
Administration 
Airworttiiness  directives: 


IV 
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AirtMs:  comments  due  by  2- 
9-98;  published  1-8-98 

Boetng:  comments  due  by 
2-10-9e:  published  12-12- 
97 

British  Aerospace; 
comments  due  by  2-9-98; 
published  1-8-98 

Eurocopter  DeutschlarK); 
comments  due  by  2-9-98; 
pubished  12-11-97 

Eurocopter  Frar)ce; 
comntertts  due  by  2-9-98; 
published  12-9-97 

FoMcer  comments  due  by 
2-12-98;  published  1-13- 
90 

Waei  Mrcren  inausuies, 
Ltd.;  comments  due  t>y  2- 
12-96;  published  1-13-98 

McDonnel  Oougias; 
convnenis  due  by  2-9-96; 
pubished  1-8-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Raliroad 
AdmlntetfBtlon 
Railroad  safety: 
Florida  overland  express 

high  speed  rail  system; 

safety  standards; 

comments  due  by  2-10- 

98:  published  12-12-97 
TRANSPORTATION 
DEPARTMENT 


riuyianM  Aomrwesuufi 

Hazardous  materials: 
Hazardous  nialeriali 
transportatiorv— 
Oxidaers  as  cargo  in 
passenger  aircraft; 
prohKiltion:  public 
meeting;  oomments  due 
by  2-13-M:  pubished 
11-28-97 
Radtoacbve  matanals 


requirament;  comments 
due  by  2-13-98; 
published  12-22-97 
VETERANS  AFFAIRS 
DEPARTMENT 
Board  ol  Vaterarw  Appeals: 
Appeals  regulation  and 
rules  of  practice- 
Attorney  fee  matters; 
oomments  due  t>y  2-9- 
98;  published  12-9-97 


LIST  OF  PUBLIC  LAWS 

The  List  of  Public  Laws  for 
the  lOSfh  Congress,  First 
Session,  has  been  completed. 
It  wil  resume  when  biNs  are 
enacted  into  PubBc  Law 
durirtg  the  second  session  of 
the  I06(h  Congress,  which 
cor<ver>es  on  January  27, 
1998. 


protection  program 


A  CumutaUva  List  of 
Public  Laws  was  pubished  in 


the  Federal  'Regiater  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  for  newly 
enacted  public  laws.  To 
sutMchbe.  send  E-mail  to 
U8TPROC9ETC.FED.QOV 
with  the  message: 

SUBSCRIBE  PUBIAWS-L 
FIRSTNAME  LASTNAME 


This  service  is  strictly 
for  E-maH  notification  of  new 
pubic  laws  only.  The  text  of 
laws  is  not  avaHaMe  ttwough 
tlMs  service.  We  carwiot 
respond  to  specific  inquiries 
sent  to  this  address. 


^  ^V^ 


>it.'- 


tocmpectjoormewalBodoc  and  keeps  food  fliiagaMBiiif.  IbkeepoursubicriptioD 
prices  dcmiu  tte  Govenunent  Printiiig  Office  maik  esdi  sobecriber  01^ 

learn  when  yoo  will  get  your  lenewsl  notice  by  checidng  tbe  number  ihst  follows  month^yearcode  on 
the  top  line  of  your  label  OS  jftown  iff  Aif  exofiyile: 


A  renewal  notice  will  be 
sent  approxiniately  90  days 
bcfsKthcalMw 

APK  SMITH212J  DEC97RI 

JOHN  SMITR 

212  MAIM  STRBBT 

FOKBSTVILLB  MD  20747 
••••••••••••••••••••••■••••••••••••••••••••••••••••••••••I 


A  renewal  notice  will  be 
sent  approximately'90  days 

JAFRDO     aCITH212J  DEC97RI 

•  JOm  SMITH 

:  212  MAIN  SntBBT 

:  FCaSSTVILLB  MD  20747 


Tb  be  sure  that  your  aenfioe  continues  without  inlemqition,  please  return  your  renewal  notice  pi^^ 
If  your  subscrytion  service  is  discontinued,  sinqdy  send  your  mailing  labdftom  any  issue  to  the 
Superiniendem  of  Documents,  Wsshington.  DC  204Q2-9372  with  the  proper  remittsnce.  Your  service 
wiUbereinstBled. 


lb  dMHife  your  address:  Please  SEND  YOUR  MAILING  LABEL,  aloqg  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  Msil  Stop:  SSQM.  Washington. 
DC204Q2-9373. 

TbinqniicaboirtyoarsdbscriptfoMscrvioe:  Plesse  SEND  YOUR  MAILING  LABEL,  along  widi 
your  conespondwipr,  to  the  Superintmdent  of  Documents,  Attn:  Chief,  Mail  List  Brsnch.  Mail 
Stop:  SSOM,  Washington.  DC  20402-9375. 


Tbonkrn 


Please  use  die  Older  form  provided  below. 


SupaiimsndsntofDocumsntaSubacilpdonORlsrFtoira     ChaegB  your  ordm. 

H'aEmty! 


•  Fax  your  oitlers  (202)512-2259 

rmyaiiaaoiplionBasfiokws:  Phone  your  orders  (202)  512-lSeO 

subscriptions  to  Federal  Register  (FR);  induding  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

subscriptions  to  Fsdsral  lUgistw,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $. 


(Price  includes 

regular  donrtestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  paraonalname 

(Reaeetypeorpfinl) 

MDDRKm  aoiaeaaraiwnBon  ww 

Sbastaddrssa 

CNk  State.  Zip  code 

Osytiine  phone  JnohaSnQ  area  code 

For  nrtvacK  check  Ikmi  hakmc 

Q  Do  not  make  my  name  avalable  to  ottwrmaiere 

Check  msttiod  of  paymanl: 

Q  Ctwck  payable  to  Superintendent  of  Documents 

QQPO  Deposit  Account   |    |    j    |    j    iTI-n 

□VISA     QMasterCard    MM    ItolraMondatii 

I  I  I  I  I  i  I  I  I  I  I  M  I  I   I  I  ITT1 

Thank  you  Hor  your  oidmt 

Aulhorlzino  signature  tm 

Mallbc  Superintendent  of  Documents 

P.O.  Box  371054.  Pittsburgh.  Pf<  1S2SO-7064 


Public  Laws 


105th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Giovernment  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
gpo.gov/nara/index .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YEIS.  enter  my  subscription(s)  as  follows: 


Odw  ProoMamo  Coda 

*6216 


Charge  your  ordtr. 
H'BEaayl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105lh  Congress,  2nd  Session.  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  <^  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 

(Ptease  type  or  print) 

(Addiponal  address/auention  line) 

(Sntci  addreu) 

(City.  Suie.  ZIP  Code) 

(Daytime  phone  including  area  code) 

- 

(Purchase  Order  No.)                                                            ^^ 

YES  WO 

r~l  GPO  Deposit  Account 

I    I   VISA  or  MasterCard  Account 

IT 


l-D 


n 


Thank  you  for 

(Credit  canl  expiration  dale)  wiir  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
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http://www.access.gpo.gov/nara/indexJitmI 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614  and  627 

RIN30S2-ABM 

Loan  PoliciaB  and  Operations;  TItie  IV 
Oonaarvatofs,  Recalvars,  and 
Voluntary  Uquidation 

AOGNCY:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  through  the  Farm 
Credit  Administration  Board  (Board), 
issues  a  final  rule  amending  its 
regulation  that  governs  the  funding 
relationship  between  a  Farm  Credit 
Bank  (FCB)  or  agricultural  credit  bank 
(ACB)  and  a  direct  lender  association  or 
other  financing  institution  (OFI).  This 
rule  repeals  the  requirement  that  the 
FCA  prior  approve  the  General 
Financing  Agreement  (GFA)  between  an 
FCB  or  ACB  and  a  direct  lender 
association  or  OFI  and  eliminates  a 
regulatory  direct  loan  limitation.  The 
rule  also  amends  another  regulation  to 
permit  the  volimtary  liquidation  of 
Farm  Credit  institutions  by  means  of  an 
FCA-approved  liquidation  plan. 
EFFECTIVE  DATE:  This  regulation  shall 
become  effective  30  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  houses  of 
Congress  are  in  session.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
S.  Robert  Coleman,  Senior  Policy 
Analyst,  Regulation  and  Policy 
Division,  Office  of  Policy  and 
.  Analysis,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  703)  883- 
4498, 
or 

James  M.  Morris,  Senior  Counsel,  Legal 
Counsel  Division,  Office  of  General 
Counsel,  Farm  Credit  Administration, 


McLean,  VA  22102-5090,  (703)  883- 
4020,  TDD  (703)  883- 


SUPPLEMBITARY  INFORMATION:  On  March 
24, 1997.  the  FCA  proposed 
amendments  to  the  regulation  in  subpart 
C  of  part  614  that  governs  the  funding 
relationship  between  FCBs  or  ACBs  and 
direct  lender  *  associations  or  OFIs.  The 
FCA  also  proposed  amendments  to  the 
regulation  contained  in  part  627  that 
governs  liquidations.  These 
amendments  would  authorize  the 
voluntary  liquidation  of  Farm  Credit 
System  (FCS  or  System)  institutions  by 
means  of  an  FCA-approved  liquidation 
plan.  See  62  FR  13842.  The 
amendments  were  proposed  as  part  of 
the  FCA's  continuing  effort  to 
streamline  its  regulations,  provide 
flexibility  to  address  issues  that  pertain 
to  funding  relationships,  and  outline  < 
minimum  regulatory  criteria  for  GFAs. 

The  FCA  received  9  comment  letters 
in  response  to  this  proposal,  including 
a  comment  letter  from  the  Farm  Credit 
Council  (FCC  or  Council)  on  behalf  of 
its  members,^  5  responses  from  FCBs,  1 
response  from  an  ACB,  and  2  responses 
fitim  FCS  direct  lender  associations  (an 
agricultural  credit  association  (ACA) 
and  a  jointly  managed  production  credit 
association  (PCA)  and  Federal  land 
credit  association  (FLCA)). 

In  general,  all  the  comments 
expressed  support  for  the  proposed 
regulation  and  its  goal  to  streamline  the 
regulations  and  provide  flexibility.  One 
FCB  commended,  the  FCA  for  properly 
relying  on  its  ongoing  examination 
process  and  enforcement  powers  to 
ensure  that  GFAs  preserve  the  interests 
of  the  parties  and  do  not  pose  excessive 
safety  and  soundness  risks  to  the  parties 
involved.  Another  FCB  indicated  that  it 
supports  the  proposed  regulation  and, 
in  particular,  the  elimination  of  the 
requirement  for  prior  FCA  approval,  as 
a  significant  step  toward  the 
streamlining  and  modernization  of  the 
debtor/creditor  relationship  between  the 
FCS  banks  and  the  direct  lender 
associations. 

The  FCA  responds  to  specific 
concerns  below  as  it  explains  aspects  of 
the  rule  commented  upon.  After 
considering  the  comments  received  in 
response  to  the  proposed  regulation,  the 
FCA  adopts  a  final  rule  governing  GFAs 


'  As  defined  in  S  619.9135  of  this  chapter. 

'The  national  trade  association  serving  tlie  Farm 
Credit  System,  including  FCBs,  ACBs,  direct  lender 
associations,  and  Federal  land  bank  associations. 


and  permitting  voluntary  liquidation  of 
Farm  Credit  institutions  under  FCA- 
approved  liquidation  plans. 

L  Maximum  Term  of  the  General 
Financing  Agreement 

The  FCA  received  a  comment  bom 
the  FCC  concerning  the  proposed  3-year 
limitation  on  the  term  of  GFAs.  The  FCC 
argued  that  the  final  rule  should  leave 
the  term  of  the  GFA  to  the  discretion  of 
the  parties  involved.  The  FCC  believes 
that  the  length  or  term  of  the  GFA 
should  be  negotiable,  like  other  terms 
and  conditions  of  the  GFA.  Further,  the 
commenter  stated  that  many  types  of 
commercial  agreements  include 
"evergreen"  provisions  automatically 
renewing  the  agreement  for  an 
additional  term  unless,  within  a 
prescribed  period  of  time  related  to  the 
stated  renewal  date,  either  party  gives 
written  notice  to  the  other  of  an  intent 
to  terminate  or  renegotiate  the 
arrangement.  The  commenter  noted  that 
some  existing  GFAs  have  terms  in 
excess  of  3  years.  The  FCC  sees  no 
compelling  reason  for  the  FCA  to 
restrict  by  regiilation  the  parties' 
latitude  to  negotiate  this  aspect  of  the 
GFA.  As  additional  support  for  its 
position,  the  FCC  stated  that  the  credit 
policies  and  underwriting  standards  of 
many  funding  banks  typically  require  a 
periodic  review  of  their  direct  lender 
association's  lending  relationship, 
which  includes  a  review  of  the  GFA 
itself. 

The  FCA  believes  that  it  is 
appropriate  for  each  FCS  bank's  credit 
pohcies  and  undenvriting  standards  to 
require  a  periodic  review  of  each  direct 
lender's  and  OFI's  lending  relationship. 
These  reviews  enable  the  funding  banks 
to  determine  if  the  existing  terms  and 
conditions  of  the  GFA  continue  to 
appropriately  address  relevant  risks  in 
the  lending  relationship.  Because  it  is 
this  review,  rather  than  a  re-execution  of 
the  GFA,  that  is  fundamental  to  prudent 
lending,  the  FCA  has  modified  proposed 
§  614.4120  to  require  that  FCBs  and 
ACBs  adopt  policies  requiring  a  review 
of  the  terms  of  each  GFA  at  least  every 
5  years.  The  final  regulation  permits 
GFAs  to  renew  automatically  for  an 
additional  term  if  neither  the  bank,  after 
reviewing  the  terms,  nor  the  direct 
lender  association  (or  OFI)  offers 
objection.  The  FCA  believes  this 
approach  satisfies  its  concerns  while 
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allowing  the  parties  to  GFAs  to  operate 
more  efficiently. 

The  FCA  also  increases  the  maximum 
term  for  most  GFAs  from  3  years,  as 
proposed,  to  5  years.  This  limit  will 
accommodate  the  maximum  term  on  all 
existing  GFAs.  The  FG\  believes  that  its 
safety  and  soundness  concerns  can  be 
addressed  if  the  FCS  banks  review  GFA 
terms  and  seek  modifications  as 
appropriate  at  least  every  5  years.  In 
addition,  the  direct  lender  association 
should  be  provided  a  reasonable 
opportunity  to  periodically  request  new 
terms  and  conditions  in  its  borrowing 
arrangement  with  the  funding  bank. 
Accordingly,  final  §614.4120  adopts  a 
maximum  term  of  5  years  for  any  GFA 
used  for  secured  lending.  The  FCA 
continues  to  believe  that  the  maximum 
term  for  any  GFA  that  provides  for 
unsecured  lending  to  direct  lender 
associations  should  not  exceed  1  year 
because  of  the  additional  risks  inherent 
in  unsecured  lending. 

II.  Unsecured  Lending 

In  the  preamble  to  the  proposed 
regulation,  the  FCA  specifically 
requested  comments  as  to  whether  there 
is  a  need  for  special  limitations  or 
restrictions  on  unsecured  lending  in 
addition  to  the  1-year  limit  on  the  term 
of  any  GFA  that  provides  for  unsecured 
lendmg.  The  FCC  submitted  a  comment 
letter  on  behalf  of  its  membership,  in 
which  it  stated  it  would  be 
inappropriate  for  FCA  to  define  further 
the  circumstances  under  which 
unsecured  lending  may  be  appropriate 
or  to  impose  any  additional  limitations 
or  restrictions  on  unsecured  lending. 

The  FCA  received  no  comments 
indicating  a  need  for  additional 
limitations  or  restrictions  on  unsecured 
lending  activity.  Accordingly,  in 
adopting  the  final  rule,  the  FCA  has  not 
changed  any  provisions  of  the  proposed 
rule  related  to  unsecured  lending. 

in.  Providing  the  FCA  Copies  of  the 
General  Finandng  Agreement  and 
Related  Documents 

The  FCC  commented  on  the  proposed 
requirement  in  §§  614.4125(b)  and 
614.4130(b)  that  a  funding  bank  deliver 
to  the  FXlA's  Chief  Examiner,  or 
designee,  a  copy  of  each  GFA  and  all 
related  documents  within  10  business 
days  after  their  execution.  The  FCC 
suggested. 

To  the  extent  the  substantive  terms  and 
conditions  of  two  or  more  GFAs  in  a 
particular  district  are  identical,  the  Council's 
membership  believe  it  would  be  more 
efficient,  and  less  tmrdenaoma,  for  the 
funding  bank  to  provide  PGA  one  copy  of  the 
GFA.  together  with  the  names  of  all  direct 


lender  associations  or  OFIs,  as  the  case  may 
be.  that  have  executed  identical  agreements. 

The  FCA  agrees  that  submitting 
duplicate  copies  of  identical  GFAs  may 
not  be  necessary.  Although  FCA  has  not 
changed  the  final  regulation's  general 
requirement  to  submit  copies  of  GFAs  to 
the  Chief  Examiner,  FCS  banks  that 
execute  identical  GFAs  should  contact 
the  FCA  field  offices  that  examine  the 
FCS  institutions  involved  to  arrange  an 
efficient  means  of  satisfying  this 
requirement. 

IV.  Maximum  Credit  Limit  Cakulation 

Proposed  §  614.4125(d)  would  require 
that  each  GFA  establish  a  maximum 
credit  limit  consistent  with  the  FCS 
bank's  lending  policies  and 
underwriting  standards  and  the 
creditworthiness  of  the  direct  lender 
association.  The  proposed  regulation 
would  also  establish  a  ceiling  for  any 
maximum  credit  limit  that  was  equal  to 
the  value  of  the  "direct  lender 
association's  assets  available"  to  the 
FCS  bank  to  support  outstanding 
obligations  under  section  4.3(c)  of  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act).  The  FCA  received  comments  from 
6  FCS  banks  and  1  jointly  managed 
PCA/FLCA  on  this  issue. 

Upon  further  consideration  of  this 
issue,  the  FCA  has  concluded  that,  in 
establishing  the  maximum  credit  limit 
in  each  GFA,  each  FCS  bank  should  be 
guided  by  the  underwriting  standards 
that  FCA  regulations  require  it  to 
develop.  The  FCA  believes  that  the 
proposed  regulatory  ceiling  is 
unnecessary  and  potentially  misleading 
for  the  reasons  outlined  below. 
Accordingly,  the  last  sentence  in  each  of 
proposed  §§  614.4125(d)  and 
614.4130(c)  has  been  deleted  in  the  final 
regulation. 

The  comments  received  generally 
supported  the  flexibility  offered  by 
replacing  the  existing  direct  loan 
formula  with  a  requirement  that  the  FCS 
bank  establish  credit  limits  in 
accordance  with  its  lending  policies  and 
underwriting  standards.  The  comments 
differed,  however,  as  to  the  components 
appropriately  included  in  calculating 
the  proposed  regulatory  ceiling.  Most 
commenters  believed  that  the 
calculation  should  give  a  direct  lender 
association  at  least  some  credit  for  its 
investment  in  the  FCS  bank,  but  one 
bank  suggested  that  the  amount  of  a 
direct  lender  association's  investment 
should  not  be  included  in  the 
calculation. 

The  comments  helped  the  FCA 
recognize  the  potentially  misleading 
effect  of  establishing  a  regulatory  ceiling 
on  maximum  credit  limits  that  is  solely 
tied  to  an  asset-based  calculation.  As 


proposed,  the  ceiling  would  have  been 
a  theoretical,  not  a  practical,  limit.  The 
FCA  believes  that  if  FCS  banks  develop, 
and  apply  to  their  relationship  with 
direct  lender  associations,  soimd 
lending  policies  and  underwriting 
standards,  as  required  by  the  regulation, 
the  banks  will  establish  maximum 
credit  limits  that  are  below  the  proposed 
regulatory  ceiling.  The  FCA  expects  the 
bulks'  lending  policies  and 
underwriting  standards  to  produce  an 
appropriate  credit  limit  tailored  to  each 
direct  lender  association's 
circumstances.  As  required  in 
§  614.4120,  and  further  explained  in  the 
preamble  to  the  proposed  rule,  each  FCS 
bank  must  evaluate  the  creditworthiness 
of  a  direct  lender  association  on  the 
basis  of  lending  policies  and  loan 
underwriting  standards  set  forth  in 
§614.4150.  The  loan  underwriting 
standards  will  require  the  bank  to  go  - 
beyond  any  sinfple  asset-based 
calculation  to  consider  risk  factors  such 
as  the  direct  lender  association's  capital 
adequacy  and  adherence  to  all 
regulatory  capital  requirements, 
repayment  ability,  asset  quality, 
liquidity,  quality  of  collateral  offered, 
business  plan  objectives,  and  quality  of 
board  and  management.  This  credit 
evaluation  will  determine  an 
appropriate  upper  limit  on  funding  for 
each  direct  lender  association.  Eadi  FCS 
bank  must  also  have  adequate  internal 
controls  in  place  to  manage  the  debtor/ 
creditor  relationship,  including 
appropriate  disbursement  and 
monitoring  controls  to  ensure  on-going 
compliance  with  the  funding  apvement. 
Including  in  the  regulation  a  ceiling 
based  simply  on  the  direct  lender   . 
association's  available  collateral  may 
suggest,  incorrectly,  that  such  an  asset- 
based  limit  could  be  a  safe  and  soimd 
maximum  credit  limit  for  most  or  all 
associations.  Consistent  %vith  the  FCA's 
emphasis  on  loan  underwriting 
standards  as  the  key  to  prudent  lending, 
the  final  regulation  eliminates  the  asset- 
based  ceiling  for  credit  extensions  to 
associations  and  OFIs. 

V.  Notice  aS  Material  DeCaults— 
Monetary  Penalties 

The  FCC  submitted  a  comment 
concerning  notification  to  the  FCA  and 
the  Farm  Credit  System  Insurance 
Corporation  (FCSIC)  in  case  of  "material 
defaults"  under  the  GFA.  Proposed 
§  614.4125(e)  would  require  that  any 
funding  bank  that  provides  notice  to  a 
direct  lender  association  that  it  is  in 
material  default  of  any  covenant,  term, 
or  condition  of  the  GFA,  promissory 
note,  secivity  agreement,  or  other 
related  documents  simultaneously 
provide  written  notification  to  the  FCA 


and  the  FCSIC.  Proposed  §614.4125(1) 
would  impose  a  similar  requirement  on 
a  direct  lender  association  that  receives 
such  notice  from  an  FCB,  ACB  or  non- 
FCS  institution.  The  FCC  suggested  that 
the  FCA  remove  the  references  to  the 
FCSIC  in  proposed  §614.4125  (e)  and 
(0.  The  FCA  has  not  adopted  this 
suggestion  because  it  believes  there  is  a 
benefit  in  a  direct  notice  to  the  FCSIC 

Finally,  the  FCA  wishes  to  clarify  the 
discussion  contained  in  the  preamble  to 
the  proposed  regulation  regarding  the 
"material  default"  notice.  Tlie 
discussion  indicated  that  the  "material 
default"  notice  requirement  "includels], 
but  is  not  limited  to,  notice  from  the 
FCB  or  ACB  about  the  imposition  of  any 
monetary  penalties  on  the  direct  lender 
association,  including  penalty  interest, 
additional  fees,  or  other  service  charges 
imposed  based  on  a  default  by  the  dkect 
lender  association."  See  62  FR 13844, 
Mar.  24, 1997.  Two  FCBs,  an  ACA,  and 
a  jointly  manased  PCA/FLCA  requested 
that  the  FCA  clarify  that  the  term 
"penalty  interest"  would  not  include 
changes  in  pricing  under  normal 
diffiBrential  pricing  and  price  incentive 
structures.  "The  commenters  noted  that 
some  GFAs  provide  different  interest 
rates  at  difiieHrent  levels  of  financial 
performance  as  an  incentive  to  improve 
overall  credit  quality  and  financial 
condition.  The  commenters  expressed  a 
'  concern  that  imposition  of  notice 
requirements  might  encourage 
elimination  of  these  incentive  programs. 
Acocvdingly,  the  FCA  clarifies  that  final 
§614.4125  does  not  require  institutions 
to  notify  the  FCA  when  changing 
interest  rates  in  accordance  with  normal 
dlffnential  pricing  and  price  incentive 
structures.  Specifically,  if  monetary 
penalties  are  imposed  based  on  a  default 
by  the  direct  lender  association,  notice 
to  the  FCA  is  required.  If  no  default  in 
the  CFA  occurs,  notice  to  the  FCA  is  not 
required. 

VL  Additional  Scgulatory  Protectiotts 

The  FCA  received  comments  frt)m  the 
FCC  and  an  ACA  responding  to  the 
FCA's  request  for  comments  as  to 
whether  specific  regulations  are  needed 
to  protect  the  interests  of  FCS 
institutions  negotiating  the  terms  and 
conditions  of  the  GFAs.  The  FCC 
indicated  that  its  membership  believes 
that  "a  sufficiently  level  playing  field 
between  funding  banks  and  their  direct 
lender  association-stockholders 
ourently  exists."  In  addition,  the  FCC, 
on  behalf  of  its  members,  stated  that  the 
"promulgation  of  additional  regulations 
spedfiouly  designed  to  'protect'  the 
interest  of  either  party  in  the  negotiation 
process  is  wholly  imnecessary  and 
would  be  inappropriate,  in  our 


judgment,  for  an  arm's-length 
regulator."  The  FCC  comments  provided 
in  response  to  the  proposed  GFA 
regulation  were  developed  by  the  FCC's 
membership  as  a  result  of  a  process  that 
included  two  Systemwide  conference 
calls.  The  FCC  indicates  that  prior  to 
being  finalized,  draft  comments  were 
circulated  throughout  the  FC:S  for 
review,  and  a  third  Systemwide 
conference  call  was  then  held  to  discuss 
and  finalize  the  comments  provided. 
The  result  was  a  consensus  that  a 
sufficiently  level  playing  field  between 
funding  banks  and  their  direct  lender 
association-stockholders  ourently 
exists. 

Only  the  ACA  took  exception  to  the 
FCC's  comment.  The  commenter  stated 
that  direct  lender  associations  are  at  a 
competitive  disadvantage  when 
negotiating  the  CFA  and  that  voting 
strength  alone  does  not  level  that 
playing  field,  particularly  for 
associations  who  are  minority 
shareholders  in  their  bank.  The 
commenter  noted  that  FCS  associations 
cannot  obtain  financing  fit>m  a  source 
other  than  their  funding  bank  without 
the  bank's  consent.  This  dependence 
places  associations  at  a  disadvantage  in 
negotiating  the  terms  of  a  GFA.  The 
commenter  did  not  recommend  specific 
rules  that  would  address  the  perceived 
imbalance  in  bargaining  power  but  did 
suggest  that  the  GFA  regulation  should 
provide  the  associations  "meaningful 
remedies"  in  the  event  that  an  FCS  bank 
fails  to  perform  under  the  GFA.  In 
addition,  the  commenter  suggested  that 
the  FCA  should  devise  a  mechanism  for 
consistently  measuring  the  effective 
wholesale  cost  of  fimding  that  each  FCS 
bank  offers  to  affiliated  associations  and 
make  that  information  available  on  a 
Systemwide  basis.  Finally,  the 
commenter  suggested  that  FCS  banks 
should  be  required  to  establish  a 
specific  policy  on  approving  outside 
sources  of  funding  for  affiliated 
associations. 

After  considering  the  comments 
received,  the  FCA  does  not  believe  that 
it  hasheen  demonstrated  that  there  is  a 
disparity  of  negotiating  power  between 
FCS  banks  and  direct  lender 
associations  that  requires  a  regulatory 
solution.3  Ftulher,  the  FCA  believes  that 
the  remedies  suggested  by  the  ACA 
commenter  go  beyond  the  scope  of  this 
regulation. 


'  While  the  FCA  agrees  with  the  comment  that 
based  on  current  information  a  regulatory  solution 
is  unnecessary,  the  FCA  does  not  agree  that  it 
wrould  be  "inappropriate"  for  an  arm's-length 
regulator  to  provide  a  regulatory  solution  to  protect 
the  interest  of  either  party  in  the  negotiation 
process,  if  necessary. 


The  FCA  adopts  conforming  changes 
to  the  regulations  at  §§  614.4000(b)  and 
614.4010(b)  to  include  the  reference  to 
the  appropriate  sections  of  the  final 
GFA  regulation  and  references  the 
definition  of  an  OFI  contained  in  the 
final  regulation  at  §  614.4130(a). 

List  of  Subjects  ^ 

12  CFR  Part  614 

Agriculture,  Banks,  Banking,  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

12  CFR  Part  627 

Agriculture,  Banks,  Banlung,  Claims, 
Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  614  and  627  of  chapter 
VI.  title  12  of  the  Code  of  Federal 
Regulations  are  amended  to  read  as 
follows: 

PART  614— LOAN  POUaES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Autfaarity:  42  U.S.C.  4012a.  4104a,  4104b. 
4106,  and  4128;  sees.  1.3. 1.5, 1.6, 1.7, 1.9, 
1.10, 1.11,  2.0,  2.2,  2.3,  2.4,  2.10,  2.12,  2.13, 
2.15,  3.0,  3.1,  3.3,  3.7,  3.8,  3.10,  3.20,  3.28. 
4.12,  4.12A.  4.13,  4.13B,  4.14.  4.14A.  4.14C, 
4.14D.  4.14E,  4.18,  4.18A,  4.19,  4.25.  4.26. 
4.27,  4.28.  4.36,  4.37,  5.9.  5.10,  5.17,  7.0,  7.2, 
7.6,  7.8,  7.12,  7.13, 8.0, 8.5  of  the  Farm  Credit 
Act  (12  U.S.C.  2011,  2013.  2014,  2015,  2017, 
2018,  2019,  2071.  2073,  2074.  2075,  2091. 
2093,  2094,  2096,  2121,  2122,  2124,  2128, 
2129.  2131.  2141,  2149,  2183,  2184,  2199, 
2201.  2202.  2202a,  2202c,  2202d,  2202e, 
2206,  2206a.  2207.  2211,  2212,  2213.  2214, 
2219a,  2219b,  2243,  2244,  2252.  2279a. 
2279a-2,  2279b,  2279b-l,  2279t^-2,  2279f, 
2279f-l,  2279aa,  2279aa-5):  sec.  413  of  Pub. 
L  100-233, 101  Stat.  1568, 1639. 

Subpart  A— Lending  Autlwrttiee 
{614.4000    [Amended] 

2.  Section  614.4000  is  amended  by 
removing  the  reference  "§  614.4130(b)" 
and  adding  in  its  place,  the  reference 
"§614.4125"  in  the  last  sentence  of 
paragraph  (b). 

§614.4010    [Amended] 

3.  Section  614.4010  is  amended  by 
removing  the  reference  "§  614.4130(b)" 
and  adding  in  its  place,  the  reference 
"§614.4125"  in  the  last  sentence  of 
paragraph  (b). 

Subpart  C — Bank/Association  Lending 
Relationship 

4.  Section  614.4120  is  revised  to  read 
as  follows: 
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1 61 4.41 20    PoMc>—  governing  cxttnaion* 
of  CTMlIt  to  direct  l«nd«r  asaoetatlon*  aitd 
OFIs. 

The  board  of  directors  of  each  Farm 
Credit  Bank  and  agricultural  credit  bank 
shall  adopt  policies  and  procedures 
governing  the  making  of  direct  loans  to 
and  the  discounting  of  loans  for  direct 
lender  associations  and  OFIs.  The 

f>olicies  and  procedures  shall  prescribe 
ending  policies  and  loan  underwriting 
standards  that  are  consistent  with  sound 
financial  and  credit  practices.  The 
policies  shall  require  a  periodic  review 
of  the  lending  relationship  with  each 
direct  lender  association  and  OFI  at 
intervals  consistent  with  the  term  of  the 
general  financing  agreement  but  in  no 
case  longer  than  5  years.  The  policies 
shall  require  an  evaluation  of  the 
creditworthiness  of  a  direct  lender 
association  on  the  basis  of  credit  factors 
and  lending  policies  and  loan 
underwriting  standards  set  forth  in  part 
614,  subpart  D.  and  may  permit  lending 
to  such  an  institution  on  an  unsecured 
basis  only  if  the  overall  condition  of  the 
institution  warrants.  The  stated  terra  of 
a  general  Gnancing  agreement  shall  not 
exceed  5  years  but  may  be  automatically 
renewable  for  additional  terms  not  to 
exceed  5  years  if  neither  party  objects  at 
the  time  of  renewal.  The  term  of  any 
general  financing  agreement  that 
provides  for  unsecured  lending  to  a 
direct  lender  association  shall  not 
exceed  1  year  and  may  not  be 
automatically  renewed. 

5.  Section  614.4125  is  added  to  read 
as  follows: 

|ei4.412S    Funding  and  discount 
leMkmehipe  betiween  Farm  Credit  Baitks  or 
agricuNural  credit  tMniis  and  direct  lender 


(a)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  shall  not  advance  funds  to, 
or  discount  loans  for,  any  direct  lender 
association  except  pursuant  to  a  general 
financing  agreement. 

(b)  The  Farm  Credit  Bank  or 
agricultural  credit  bank  shall  deliver  a 
copy  of  the  executed  general  financing 
agreement  and  all  related  documents, 
such  as  a  promissory  note  or  security 
agreement,  and  all  amendments  of  any 
of  these  documents,  within  10  business 
days  after  any  such  document  or 
amendment  is  executed,  to  the  Chief 
Examiner,  Farm  Credit  Administration, 
or  to  the  Farm  Credit  Administration 
office  that  the  Chief  Examiner 
designates. 

(c)  The  general  financing  agreement 
shall  address  only  those  matters  that  are 
reasonably  related  to  the  debtor/creditor 
relationship  between  the  Farm  Credit 
Bank  or  agricultural  credit  bank  and  the 
direct  lender  association. 


(d)  The  total  credit  extended  to  a 
direct  lender  association,  through  direct 
loan  or  discounts,  shall  be  consistent 
with  the  Farm  Credit  Bank's  or 
agricultural  credit  bank's  lending 
policies  and  loan  undervriting 
standards  and  the  creditworthiness  of 
the  direct  lender  association.  The 
general  financing  agreement  or 
promissory  note  shall  establish  a 
maximum  credit  limit  determined  by 
objective  standards  as  established  by  the 
Farm  Credit  Bank  or  agricultural  credit 
bank. 

(e)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  that  provides  notice  to  a 
direct  lender  association  that  it  is  in 
material  default  of  any  covenant,  term, 
or  condition  of  the  general  financing 
agreement,  promissory  note,  security 
agreement,  or  other  related  documents 
simultaneously  shall  provide  written 
notification  to  the  Chief  Examiner,  Farm 
Credit  Administration,  or  to  the  Farm 
Credit  Administration  office  that  the 
Chief  Examiner  designates  and  the 
Director,  Risk  Management,  Farm  Credit 
System  Insurance  Corporation. 

(f)  A  direct  lender  association  shall 
provide  written  notification  to  the  Chief 
Examiner,  Farm  Credit  Administration, 
or  to  the  Farm  Credit  Administration 
office  that  the  Chief  Examiner 
designates,  and  the  Director,  Risk 
Management,  Farm  Credit  System 
Insurance  Corporation  immediately 
upon  receipt  of  a  notice  that  it  is  in 
material  default  under  any  general 
financing  agreement,  loan  agreement, 
promissory  note,  security  agreement,  or 
other  related  documents  with  a  Farm 
Credit  Bank,  agricultural  credit  bank  or 
non-Farm  Credit  institution. 

(g)  A  Farm  Credit  Bank  or  agriculttual 
credit  bank  shall  obtain  prior  written 
consent  of  the  Farm  Credit 
Administration  before  it  takes  any 
action  that  leads  to  or  couM  lead  to  the 
liquidation  of  a  direct  lender 
association. 

(h)  No  direct  lender  association  shall 
obtain  financing  from  any  party  unless 
the  parties  agree  to  the  requirements  of 
this  paragraph.  No  Farm  Credit  Bank, 
agricultural  credit  bank,  or  other  party 
shall  petition  any  Federal  or  State  court 
to  appoint  a  conservator,  receiver, 
liquidation  agent,  or  other  administrator 
to  manage  the  affairs  of  or  liquidate  a 
direct  lender  association. 

6.  Section  614.4130  is  revised  to  read 
as  follows: 

f  61 4.41 30    Fur>ding  and  discount 
reiatiortslflps  t)etween  Fsrm  Credit  Banics  or 
sgricultursi  credit  bsniis  and  OFIs. 

(a)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  shall  not  advance  funds  to, 
or  discount  loans  for.  an  OFI,  as  defined 


in  §  611.120S(c)  of  this  chapter,  except 
pursuant  to  a  general  financing 
agreement. 

(b)  The  Farm  Credit  Bank  or 
agricultural  credit  bank  shall  deliver  a 
copy  of  the  executed  general  financing 
agreement  and  all  related  documents, 
such  as  a  promissory  note  or  security 
agreement,  and  all  amendments  of  any 
of  these  documents,  within  10  business 
days  after  any  such  document  or 
amendment  is  executed,  to  the  Chief 
Examiner,  Farm  Credit  Administration, 
or  to  the  Farm  Credit  Administration 
office  that  the  Chief  Examiner 
designates. 

(c)  The  total  credit  extended  to  the 
OFI.  through  direct  loan  or  discoimts. 
shall  be  consistent  with  the  Farm  Credit 
Bank's  or  agricultural  credit  bank's 
lending  policies  and  loan  underwriting 
standarids  and  the  creditworthiness  of 
the  OFI.  The  general  financing 
agreement  or  promissory  note  shall 
establish  a  maximum  credit  limit 
determined  by  ob)ective  standards  as 
established  by  the  Farm  Credit  Bank  or 
agricultural  credit  bank. 

7.  The  heading  for  part  627  is  revised 
to  read  as  follows: 

PART  827— TTTLE IV  CONSERVATORS, 
RECEIVERS,  AND  VOLUNTARY 
LIQUIDATIONS 

8.  The  authority  citation  for  part  627 
is  revised  to  read  as  follows: 

Antfaorttjr:  Sees.  4.2,  5.9,  5.10,  5.17,  5.51, 
5.58  of  the  Fann  Credit  Act  (12  U.SC  2183, 
2243,  2244,  2252,  2277a,  2277a-7). 

9.  Section  627.2700  is  revised  to  read 
as  follows: 

Subpart  A— General 

« 627.2700    OsnsrsI    appiicsbilHy. 

The  provisions  of  this  part  shall  apply 
to  c(»servatorship8.  receiverships,  and 
voluntary  liquidations. 

Sut)part  B— Racalvera  and 
Racaivarshipa 

10.  Section  627.2720  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b),  (c),  (d),  (e),  and  (f)  as 
new  paragraphs  (a),  (b),  (c),  (d),  and  (e); 
and  revising  newly  designated 
paragraph  (b)  to  read  as  follows: 

f  627.2720    Appointmsnt  of  receiver. 

***** 

(b)  The  receiver  appointed  for  a  Farm 
Credit  institution  shall  be  the  Insurance 
Corporation. 

11.  Section  627.2730  is  amended  by 
removing  paragraph  (b);  redesignating 
paragraph  (c)  as  new  paragraph  (b);  and 


revising  newly  designated  paragraph  (b) 
to  read  as  follows: 

§627.2730    PrsssrvstionofsquNy. 

•        •        •        •        * 

Cb)  Notwithstanding  paragraph  (a)  of 
this  section,  eligible  borrower  stock 
shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act. 


12.  Part  627  is  amended  by  adding  a 
new  subpart  D  to  read  as  follows: 

Subpart  D— Voluntary  Liquidation 
§627.2796    Voluntsry  liquidation. 
f  627.2797    Prsssrvation  of  squlty. 

§627.2796    Voluntsry  liquidation. 

(a)  A  Farm  Credit  institution  may 
voluntarily  liquidate  by  a  resolution  of 
its  board  of  directors,  but  only  with  the 
consent  of,  and  in  accordance  with  a 
plan  of  liquidation  approved  by,  the 
Farm  Credit  Administration  Board. 
Upon  adoption  of  such  resolution  to 
liquidate,  the  Farm  Credit  institution 
shall  submit  the  proposed  voluntary 
liquidation  plan  to  the  Farm  Credit 
.Administration  for  preliminary 
approval.  The  Farm  Credit 
Administration  Board,  in  its  discretion, 
may  app>oint  a  receiver  as  pari  of  an 
approved  hquidation  plan.  If  a  receiver 
is  appointed  for  the  Farm  Credit 
institution  as  part  of  a  voluntary 
liquidation,  the  receivership  shall  be 
conducted  pursuant  to  subpart  B  of  this 
part,  except  to  the  extent  that  an 
approved  plan  of  liquidation  provides 
otherwise. 

(b)  If  the  Farm  Credit  Administration 
Board  gives  preliminary  approval  to  the 
liquidation  plan,  the  board  of  directors 
of  the  Farm  Credit  institution  shall 
submit  the  resolution  to  liquidate  and 
the  liquidation  plan  to  the  stockholders 
for  approval. 

(c)  "The  resolution  to  liquidate  and  the 
liquidation  plan  shall  be  approved  by 
the  stockholders  if  agreed  to  by  at  least 
a  majority  of  the  voting  stockholders  of 
the  institution  voting,  in  person  or  by 
written  proxy,  at  a  duly  authorized 
stockholders'  meeting. 

(d)  The  Farm  Credit  Administration 
Board  will  consider  final  approval  of  the 
liquidation  plan  after  an  affirmative 
stockholder  vote  on  the  resolution  to 
liquidate. 

(e)  Any  subsequent  amendments, 
modifications,  revisions,  or  adjustments 
to  the  liquidation  plan  shall  require 
Farm  Credit  Administration  Board 
approval. 

(0  The  Farm  Credit  Administration 
Board,  in  its  discretion,  reserves  the 
right  to  terminate  or  modify  the 
liquidation  plan  at  any  time. 


§  627.2797    Pressrvation  of  equity. 

(a)  Immediately  upon  the  adoption  of 
a  resolution  by  its  board  of  directors  to 
voltmtarily  liquidate  a  Farm 

Credit  institution,  the  capital  stock, 
participation  certificates,  equity 
reserves,  and  allocated  equities  of  the 
Farm  Credit  institution  shall  not  be 
issued,  allocated,  retired,  sold, 
distributed,  transferred,  assigned,  or 
applied  against  any  indebtedness  of  the 
owners  of  such  equities.  Such  activities 
could  resimie  if  the  stockholders  of  the 
Farm  Credit  institution  disapprove  the 
resolution  to  liquidate  or  the  Farm 
Credit  Administration  Board 
disapproves  the  liquidation  plan.  In  the 
event  the  resolution  to  liquidate  is 
approved  by  the  stockholders  of  the 
Farm  Credit  institution  and  the 
liquidation  plan  is  approved  by  the 
Farm  Credit  Administration  Board,  the 
liquidation  plan  shall  govern 
disposition  of  the  equities  of  the  Farm 
Credit  institution,  except  that  if  the 
Farm  Credit  institution  is  placed  in 
receivership,  the  provisions  of 
§  627.2730(a)  shall  govern  further 
disposition  of  the  equities  of  the  Farm 
Credit  institution. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  eligible  borrower  stock 
shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act. 

Dated:  January  27, 1998. 
Floyd  Fithian, 
Secretary, 

Farm  Credit  Administration  Board. 
[FR  Doc.  98-2726  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

> 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociiet  No.  97-NM-334-AO;  Amendment 
30-10302;  AO  96-03-10] 

raN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737. 747. 757.  and  767  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUHMNAirr:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737, 
747.  757,  and  767  series  airplanes,  that 
currently  requires  a  one-time 
operational  test  of  the  pilots'  seat  locks 
and  the  seat  tracks  to  ensure  that  the 
seats  lock  in  position  and  the  seat  tracks 


are  aligned  correctly;  and  re-alignment 
of  the  seat  tracks,  if  necessary.  This 
amendment  revises  the  applicability  of 
the  existing  AD.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
uncommanded  movement  of  the  pilots' 
seats  during  acceleration  and  take-off  of 
the  airplane,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  February  19. 1998. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19, 1998. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  31,  1997  (62  FR 
38017,  July  16,  1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  6, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  97-NM- 
334-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FimTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2207;  fax  (425)  227-1181. 
SUf>PI.EMSfTARY  INFORMATKM:  On  July  9. 
1997,  the  FAA  issued  AD  97-15-06, 
amendment  39-10079  (62  FR  38017. 
July  16, 1997),  applicable  to  certain 
Boeing  Model  737.  747,  757,  and  767 
series  airplanes  equipped  with  non- 
powered  IPECO  pilots'  seats,  to  require 
a  one-time  operational  test  of  the  pilots' 
seat  locks  and  the  seat  tracks  to  ensure 
that  the  seats  lock  in  position  and  the 
seat  tracks  are  aligned  correctly;  and  re- 
alignment of  the  seat  tracks,  if 
necessary.  That  action  was  prompted  by 
reports  indicating  that  a  pilot's  seat  slid 
from  the  forward  position  to  the  aft- 
most  position  during  acceleration  and 
take-off  of  the  airplane  due  to 
misalignment  of  the  seat  tracks.  The 
actions  required  by  that  AD  are 
intended  to  prevent  uncommanded 
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movement  of  the  pilots'  seats  during 
acceleration  and  take-off  of  the  airplane, 
and  consequent  reduced  controllability 
of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  Boeing 
has  notified  the  FAA  that  the  effectivity 
of  the  Boeing  service  bulletins 
referenced  in  the  existing  AD  (1)  does 
not  include  airplanes  for  which  the 
potential  for  seat  track  misalignment 
exists,  and  (2)  incorrectly  includes 
airplanes  on  which  seat  track 
misalignment  problems  do  not  exist. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  service  bulletins, 
all  dated  January  15,  1998: 

•  737-25-1334,  Revision  1  (for  Model 
737  series  airplanes): 

•  747-25-3132.  Revision  1  (for  Model 
747  series  airplanes); 

•  757-25-0183,  Revision  2  (for  Model 
757  series  airplanes);  and 

•  767-25-0244,  Revision  1  (for  Model 
767  series  airplanes). 

These  revisions  are  essentially 
identical  to  the  original  issues  of  the 
service  bulletins.  However,  the 
effectivity  of  these  service  bulletin 
revisions  has  been  revised  to  add  certain 
airplanes  equipped  with  IPECO 
manually  operated  (non-powered)  flight 
deck  seats,  and  to  delete  airplanes  on 
which  IPECO  non-powered  flight  deck 
seats  are  not  installed. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  97- 
15-06  to  continue  to  require  a  one-time 
operational  test  of  the  pilots'  seat  locks 
and  the  seat  tracks  to  ensure  that  the 
seats  lock  in  position  and  the  seat  tracks 
are  aligned  correctly;  and  re-alignment 
of  the  seat  tracks,  if  necessary.  This 
amendment  revises  the  applicability  of 
the  existing  AD  to  add  certain  airplanes 
and  to  remove  others. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  A00RE88E8.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  {filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-334-AD."  The 
postcard  will  be  date  stamfied  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 


Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  nied,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3S 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10079  (62  FR 
38017,  July  16,  1997).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10302,  to  read  as 
follows: 

98-03-10    Boeing:  Amendment  39-10302. 
Docket  97-NM-334-AD.  Supersedes  AD 
97-15-06.  Amendment  39-10079. 
Applicability:  Models  737.  747,  757.  and 
767  series  airplanes.  cerUficated  in  any 
category;  equipped  with  non-powered  IPECO 
pilots'  seats;  and  having  the  following  line 
position  numbers: 


Airplane 
model 

Line  position  Hos. 

737 

747 

757 

767 

1  through  2836  indusive. 
1  through  1104  inclusive. 
1  through  731  inclusive. 
1  through  642  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
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AD  97-15-06,  amendment  39-10079.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  those  requirements  of  AD  97- 
15-06  have  already  been  accomplished,  this 
AD  does  not  require  that  those  actions  be 
repeated. 

To  prevent  uncommanded  movement  of 
the  pilots'  seats  during  acceleration  and  take- 
off of  the  airplane,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  equipped  with  non- 
powered  IPECO  pilots'  seats  as  listed  in 
Boeing  Service  Bulletin  737-25-1334,  747- 
25-3132.  757-25-0183,  or  767-25-0244.  all 
dated  December  19, 1996:  Within  90  days 
after  July  31, 1997  (the  effective  date  of  AD 
97-15-06,  amendment  39-10079),  perform  a 
one-time  operational  test  of  the  pilots'  seats 
and  the  seat  IocIls  to  determine  that  the  lock 
pin  of  the  seat  track  fully  engages  in  all  lock 
positions  of  the  seat  track,  in  accordance 
with  Boeing  Service  Bulletin  737-25-1334, 
dated  December  19, 1996.  or  Revision  1, 
dated  )anuary  15, 1998  (for  Model  737  series 
airplanes);  747-25-3132.  dated  December  19, 
1996,  or  Revision  1,  dated  January  15, 1998 
(for  Model  747  series  airplanes);  757-25- 
0183,  dated  December  19, 1996.  or  Revision 
2.  dated  January  15, 1998  (for  Model  757 
series  airplanes);  or  767-25-0244,  dated 
December  19, 1996,  or  Revision  1,  dated 


January  15, 1998  (for  Model  767  series 
airplanes);  as  applicable.  . 

(1)  If  the  seat  lock  pin  fully  engages  in  all 
lock  positions  of  the  seat  track,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  seat  lock  pin  does  not  fully  engage 
in  all  positions  of  the  seat  track,  prior  to 
further  flight,  re.-align  the  seat  tracks,  in 
accordance  with  the  applicable  service 
bulletin  specified  in  paragraph  (a)  of  this  AD. 

(b)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
90  days  after  the  effective  date  of  this  AD, 
perform  a  one-time  operational  test  of  the 
pilots'  seats  and  the  seat  locks  to  determine 
that  the  lock  pin  of  the  seat  track  fully 
engages  in  all  lock  positions  of  the  seat  track, 
in  accordance  with  Boeing  Service  Bulletin 
737-25-1334,  Revision  1  (for  Model  737 
series  airplanes);  747-25-3132,  Revision  1 
(for  Model  747  series  airplanes);  757-25- 
0183.  Revision  2  (for  Model  757  series 
airplanes);  or  767-25-0244,  Revision  1  (for 
Model  767  series  airplanes);  all  dated  January 
15, 1998,  as  applicable. 

(1)  If  the  seat  lock  pin  fully  engages  in  all 
lock  positions  of  the  seat  track,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  seat  lock  pin  does  not  fully  engage 
in  all  positions  of  the  seat  track,  prior  to 
further  flight,  re-align  the  seat  tracks,  in 


accordance  with  the  applicable  service 
bulletin  specified  in  paragraph  (b)  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (A(X)),  FAA, 
Transport  Airplane  Directorate.  Alternative 
methods  of  compliance,  approved  previously 
in  accordance  with  AD  97-15-06. 
amendment  39-10079,  are  approved  as 
alternative  methods  of  compliance  for  this 
AD. 

(c)(2)  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
SeatUe  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  the  following  Boeing  Service  Bulletins, 
as  applicable: 


Service  bulletin  No. 

Revision  level 

Service  bulletin  date 

737-25-1334 

747-25-3132  

Original  

Original 

December  19,  1996. 
Decemt>er  19    1996 

757-25-0183  

Original 

DftcembAr  19    1006 

767-25-0244  „ 

Original 

Decemt>er  19  1996 

737-25-1334  ♦. 

1  

January  15,  1998. 
January  15,  1998. 
January  15,  1998. 
January  15,  1998. 

747-25-3132  

1  

757-25-0183  .„ 

2 : ■ 

767-25-0244  

1  : 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  737-25-1334, 
Revision  1;  Boeing  Service  Bulletin  747-25- 
3132,  Revision  1;  Boeing  Service  Bulletin 
757-25-0183,  Revision  2;  and  Boeing  Service 
Bulletin  767-25-0244,  Revision  1;  all  dated 
January  15, 1998;  is  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  737-25-1334,  Boeing 
Service  Bulletin  747-25-3132,  Boeing 
Service  Bulletin  757-25-0183,  and  Boeing 
Service  Bulletin  767-25-0244;  all  dated 
December  19, 1996;  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
July  31, 1997  (62  FR  38017.  July  16, 1997). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
February  19, 1998. 


Issued  in  Renton,  Washington,  on  January 
27, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  98-2529  Filed  2-3-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hrearms 

27  CFR  Part  53 
(T.D.  ATF-394] 
RIN  1512-AB42 

Manufacturers  Excise  Taxes — FiFsarms 
and  Amnuinition  (95R-055P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Final  rule  (Treasury  decision). 

SUMMARY:  This  final  rule  adopts  without 
change  temporary  regulations  published 
in  the  Federal  Register  on  July  16, 1996. 


The  temporary  rule  amended  the 
regulations  in  27  CFR  part  53  that 
require  exemption  certificates  or  vendee 
statements  in  support  of  certain  tax-free 
sales  of  firearms  and  ammunition.  As 
amended  by  the  temporary  rule  and  this 
final  rule,  the  regulations  provide  that 
taxpayers  may  use  a  preprinted 
document  as  an  exemption  certificate  or 
vendee  statement,  or  design  their  own 
certificate  and  statement  using  specified 
information.  The  regulatory 
amendments  are  part  of  the 
Administration's  efforts  to  reduce 
regulatory  burdens  and  streamline 
requirements. 

EFFECTIVE  DATE:  April  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Baker,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave..  NW. 
Washington,  EX:  20226;  (202-927-8476). 
SUPPt-EMENTARY  INFORMATION: 

Background 

Chapter  32  of  the  Internal  Revenue 
Code  of  1986  imposes  an  excise  tax  on 
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the  sale  of  firearms  and  ammunition  by 
the  manufacturer,  producer,  or  importer 
thereof.  26  U.S.C.  4181.  However, 
section  4221  of  the  Code  sets  forth 
certain  purposes  for  which  an  article 
subject  to  tax  under  Chapter  32  may  be 
sold  tax-free  by  the  manufacturer, 
producer,  or  importer. 

Under  the  regulations  appearing  in  27 
CFR  part  53,  persons  who  sell  firearms 
or  ammunition  tax-free  are  required  to 
obtain  certain  exemption  certificates  or 
vendee  statements  to  support  such  sales. 
Previous  regulations  included  suggested 
forms  for  each  type  of  statement  and 
certificate.  However,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF) 
has  now  made  these  certificates  and 
statements  available  as  preprinted 
documents  that  may  be  ordered  by  the 
taxpayer  through  the  Bureau's 
Distribution  Center  and  then 
reproduced  as  needed. 

Temporary  Rule  and  Notice  of 
Proposed  Rulemaking 

On  July  16,  1996,  ATF  published  in 
the  Federal  Register  a  temporary  rule 
(T.D.  ATF-380.  61  FR  37005)  amending 
the  regulations  regarding  exemption 
certificates  and  statements  related  to  the 
tax-free  sale  of  firearms  and 
ammunition.  The  temporary  rule 
provided  that  taxpayers  had  the  option 
of  either  using  a  preprinted  exemption 
certificate  and  statement  available 
through  the  Bureau's  Distribution 
Center  or  designing  their  own 
certificates  and  statements  that  reflected 
the  information  required  by  the 
regulations.  Should  taxpayers  wish  to 
design  and  use  their  own  certificates  or 
statements,  the  regulations  explain  what 
information  is  required  on  such 
documents. 

On  July  16.  1996,  the  Bureau  also 
published  a  notice  of  proposed 
rulemaking  cross-referenced  to  the 
temporary  regulations  (Notice  No.  831, 
61  FR  37022).  The  notice  sought  public 
comment  on  the  changes  made  by  the 
temporary  rule.  The  comment  period  for 
Notice  No.  831  closed  on  October  15, 
1996. 

Comments 

ATF  received  no  comments  in 
response  to  Notice  No.  831. 

Final  Rule 

ATF  is  adopting  without  change  the 
amendments  published  in  the 
temporary  rule.  T.D.  ATF-380.  The 
amendments  reduce  regulatory  burdens 
by  making  preprinted  forms  available  to 
taxpayers,  while  still  providing 
taxpayers  the  flexibility  of  creating  their 
own  certificates  and  statements  to 
support  tax-free  sales. 


Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.O.  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

Regulatory  Flexibility  Act 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  and  the  temporary 
rule  preceding  this  regulation  were 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  for  comment  on 
any  impact  on  small  business.  The  SBA 
did  not  submit  any  comments. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  new  requirement  to  collect 
information  is  imposed. 

Disclosure 

Copies  of  the  temporary  rule,  the 
notice  of  proposed  rulemaking,  and  this 
final  rule  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
Room  6480.  650  Massachusetts  Avenue, 
NW.  Washington.  DC  20226. 

Drafting  Information 

The  authors  of  this  document  are 
Mary  Lou  Blake  and  Marsha  D.  Baker. 
Regulations  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Sub)ects  in  27  CFR  Part  53 

Administrative  practice  and 
procedure.  Arms  and  munitions, 
Authority  delegations.  Exports,  Imports, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

PART  53— MANUFACTURERS  EXCISE 
TAXES— RREARMS  AND 
AMMUNITION 

Accordingly,  the  temporary  rule  (TD 
ATF-380)  amending  27  CFR  part  53 
which  was  published  at  61  FR  37005  on 
July  16, 1996.  is  adopted  as  a  final  rule 
without  change. 

Signed:  December  22. 1997. 
John  Magaw. 
Director. 

Approved:  January  13. 1998. 
lobn  P.  Simpson. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Trade  Enforcement). 
(FR  Doc.  98-2681  Filed  2-3-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  80,  82.  84. 87.  88.  and  90 

[COD  94-011] 

RIN2115-nAE71 

Inland  Navigation  Rules;  Lighting 
Provisions 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends 
certain  lighting  provisions  and 
interpretive  regulations  supplementing 
the  Inland  Navigation  Rules.  These 
changes  bring  Inland  Navigation  Rules 
into  conformity  with  the  November 
1995  amendments  to  the  International 
Regulations  for  Prevention  of  Collisions 
at  Sea  (COLREGS).  and  clarify 
ambiguities  in  the  rules. 
DATES:  This  final  rule  is  effective  March 
6,  1998. 

ADDRESSES:  Documents  as  indicated  in 
the  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-011], 
U.S.  Coast  Guard  Headquarters.  2100 
Second  SU^t  SW..  Washington.  DC 
20593-0001  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477.  International 
Maritime  Organization  (IMO) 
documents  referenced  in  the  preamble 
can  be  ordered  from  the  International 
Maritime  Organization  (IMO)  at  4  Albert 
Embankment.  London.  England  SEl 
7SR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Diane  Schneider.  Office  of  Vessel 
Traffic  Management,  (202)  267-0352. 
8UPPI.EMENTARY  INFORMATION: 

Regulatory  History 

On  July  20. 1994.  the  Coast  Guard 
published,  in  the  Federal  Register  (59 
FR  37003).  a  notice  of  proposed 
rulemaking  (NPRM)  entitled.  Inland 
Navigation  Rules,  Lighting  Provisions. 
On  August  24, 1994,  the  Coast  Guard 
published  in  the  Federal  Register  (59 
FR  42620),  a  correction  making  minor 
editorial  changes  to  that  NPRM.  The 
Coast  Guard  received  two  letters 
commenting  on  the  proposed 
rulemaking.  No  public  bearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Inland  Navigation  Rules  and  the 
International  Regulations  for  Preventing 
Collisions  at  Sea  (COLREGS)  provide 
the  rules  governing  all  vessels  on  inland 


waters  and  the  high  seas,  respectively. 
The  International  Maritime 
Organization  (IMO)  adopted 
amendments  to  the  annexes  of  the 
COLREGS.  which  became  effective 
November  1995.  The  Coast  Guard  is 
revising  the  Inland  Navigation  Rules  to 
reflect  the  COLREGS  amendments. 

Additionally,  the  Navigation  Safety 
Advisory  Council  (NAVSAC),  a 
congressionally  authorized  advisory 
group,  reviewed  the  Inland  Navigation 
Rules  for  consistency  with  the 
COLREGS.  To  clarify  ambiguities  in 
practical  application  of  the  Inland 
Navigation  Rules  and  to  bring  those 
Rules  into  conformity  with  the 
COLREGS,  NAVSAC  recommended 
several  changes.  The  changes  primarily 
concerned  light  placement 
requirements.  The  only  proposed 
change  not  adopted  by  this  final  rule  is 
the  mandatory  requirement  to  light 
baizes  on  the  comers  in  accordance 
with  33  CFR  88.13. 

Discussion  of  Comments  and  Changes 

Two  comments  were  received 
following  the  publication  of  the  Notice 
of  Proposed  Rulemaking.  Both 
comments  supported  the  proposed  rule 
changes,  but  both  expressed  concern 
that  prescribing  4  lights  for  vessels  less 
than  20  meters  in  length  would  place  an 
unnecessary  financial  burden  on  small 
vessel  owmers.  Additionally,  the 
comments  disagreed  with  the  Coast 
Guard's  cost  estimate  for  all-round  light 
fixtures  and  light  installation.  After 
reevaluating  the  original  cost  estimate, 
the  Coast  Guard  determined  that  the 
original  dollar  figure  was  incorrect.  Our 
new  assessment,  as  explained  in  the 
Regulatory  Evaluation  section  of  this 
rule,  determined  that  the  average  cost  of 
a  permanently  installed  all-round  light 
fixture  and  its  installation  is  $315,  not 
$12  as  specified  in  the  NPRM.  Based  on 
the  comments  and  the  reassessed  cost 
data,  the  Coast  Guard  has  made  this 
requirement  optional. 

Discussion  of  Regulations 

Corrections  to  72  COLREGS 
Demarcation  Lines 

The  Coast  Guard  is  correcting  errors 
in  the  description  of  COLREGS 
demarcation  lines  found  in  the  Inland 
Navigation  Rules  in  33  CFR  part  80. 
COLREGS  demarcations  lines  codify 
boundaries  that  delineate  the 
applicability  of  either  the  Inland  Rules 
or  the  COLREGS.  These  lines  are 
marked  on  navigational  charts.  While 
these  lines  are  correctly  depicted  on 
navigational  charts,  their  description  in 
80.501  and  80.520  contains  errors. 


The  errors  being  corrected  in  33  CFR 
80.1495  include  the  misspelling  of 
"Johnson  Island;  the  reference  to  Canton 
Island,  which  was  returned  to  the 
Republic  of  Kirbati,  as  a  U.S. 
Possession;  and  the  reference  to  the 
dissolved  Trust  Territory  of  the  Pacific 
Island. 

Lights  for  Moored  Vessels 

The  Coast  Guard  is  adding  the 
interpretive  rules  33  CFR  82.5  and  90.5 
to  the  COLREGS  and  Inland  Navigation 
Rules  and  revising  33  CFR  86.13  of  the 
pilot  rules  to  clarify  the  responsibilities 
of  the  operators  of  vessels  moored  to 
mooring  buoys  or  other  similar  devices. 
The  interpretive  rules  are  added  to 
ensure  that  the  term  vessels  at  anchor  in 
Rule  30  of  the  COLREGS  and  Inland 
Rules  includes  vessels  moored  to  a 
mooring  buoy. 

Recognizing  the  need  to  specify  safe 
lighting  requirements  for  vessels 
moored  to  mooring  buoys  in  previous 
NAVSAC  subcommittee  meetings,  the 
Coast  Guard  formally  presented  the 
issue  to  NAVSAC  in  November  1992. 
Then,  at  NAVSAC's  request,  the  issue 
was  forwarded  to  the  Towing  Safety 
Advisory  Council  (TSAC)  and  the 
National  Boating  Safety  Advisory 
Council  (NBSAC)  for  further 
consideration.  All  three  advisory  groups 
agreed  that  a  vessel  moored  to  a 
mooring  buoy  should  be  lighted  as  a 
vessel  at  anchor  in  accordance  with 
Inland  Navigation  Rule  30.  These 
groups  also  agreed  that  barges  moored  to 
a  mooring  buoy  should  be  lighted  on  the 
comers  in  accordance  with  the  scheme 
of33  CFR  88.13. 

In  the  NPRM.  the  Coast  Guard 
proposed  requiring  that  barges  moored 
to  mooring  buoys  be  lighted  on  the 
comers  in  accordance  with  33  CFR 
88.13,  instead  of  in  accordance  with 
Rule  30.  Based  on  the  comments  and  a 
cost  reassessment  for  compliance  with 
the  proposed  requirements,  the  Coast 
Guard  has  concluded  that  barges 
moored  to  mooring  buoys  have  the 
option  of  either  displaying  the  lights  of 
a  vessel  at  anchor  as  prescribed  in 
Inland  Rule  30.  or  of  displaying  lights 
on  the  comers  in  accordance  with  33 
CFR  88.13.  found  in  Annex  V  to  the 
Inland  Rules. 

Section  82.7    Sidelights  for  Unmanned 
Barges 

Improper  lighting  of  barges  has  been 
a  contributory  factor  in  some  accidents 
involving  recreational  boaters  and  has 
been  the  subject  of  periodic 
congressional  interest.  The  U.S. 
delegation  to  the  IMO  Subcommittee  on 
Safety  of  Navigation  raised  the  issue  of 
sidelights  on  unmanned  barges.  IMO 


agreed  that  sidelights  powered  with 
existing  battery  technology  could  not 
meet  the  vertiqal  sector  requirements  for 
large  vessels  un^er  the  COLREGS.  IMO 
further  agreed  that  an  unmanned  barge, 
unable  to  meet  the  vertical  sector 
requirements,  could  meet  the 
requirements  of  COLREGS  and  Inland 
Navigation  Rule  24(h).  Rule  24(h)  allows 
a  vessel  or  object  being  towed  to  exhibit 
alternative  lighting  where  it  is 
impracticable  to  light  the  vessel  as 
prescribed  by  paragraph  (e)  or  (g)  of  • 
Rule  24.  Paragraph  (e)  requires 
sidelights  and  sternlights  for  vessels 
being  towed  and  paragraph  (g)  requires 
all-round  white  lights  for  partially 
submerged  vessels  or  objects  being 
towed.  This  exception  has  been  the 
source  of  some  confusion. 

This  mle  adopts  the  interpretation 
found  in  Commandant  Instruction 
16672.3A,  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Lights  on  Unmaimed  Barges,  which 
states  that  those  lighting  unmanned 
barges  may  use  the  Rule  24(h) 
exception,  and  that  this  exception 
applies  only  to  the  vertical  sector 
requirements.  Consistent  with  the  Coast 
Guard  interpretation  in  the 
Commandant  Instruction,  the  Coast 
Guard  is  adding  interpretive  rules  33      ^ 
CFR  82.7  and  90.7  to  clarify  that  the 
exception  provided  by  Rule  24(h)  of  the 
COLREGS  of  Inland  Rules  pertains  only 
to  the  vertical  sector  requirements. 

Sections  84.01  and  84.27    High-speed 
Craft 

The  Coast  Guard  is  adding  a 
paragraph  to  33  CFR  84.01,  found  in 
Annex  I  of  the  Inland  Rules,  to  include 
the  definition  of  high-speed  craft  stated 
in  the  IMO's  International  Code  of 
Safety  of  High-speed  Craft  (HSC  Code). 
The  definition  of  high-speed  craft  is 
based  on  a  formula  that  compares 
displacement  to  the  maximum  speed  of 
vessels  such  as  catamarans  and 
hydrofoils.  This  addition  to  the  Inland 
Rules  parallels  the  language  of  the  72 
COLREGS  amendments. 

The  Coast  Guard  is  also  adding 
section  84.27  to  Annex  I  of  the  Inland 
Rules  to  allow  high-speed  craft  of 
unusually  wide  design  to  carry 
masthead  lights  at  a  lower  level  than 
that  prescribed  for  conventional  vessels. 
This  change  recognizes  that  existing 
light  placement  requirements  based  on 
conventional  ship  design  are 
impractical  when  dealing  with  non- 
traditional  designs  such  as  catamarans, 
hydrofoils,  and  other  craft  of  unusually 
wide  design.  This  addition  ensures 
consistency  between  the  language  of  the 
Inland  Navigation  Rules  and  the  72 
COLREGS  amendments. 
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This  new  provision  applies  to  vessels 
that  meet  the  dennition  of  high-speed 
craft  (§  84.01)  and  have  length  to 
breadth  ratios  of  less  than  three-to-one. 
Conventional  vessels  such  as  tankers, 
container  ships,  and  fishing  vessels  will 
not  meet  the  definition  of  high-speed 
craft.  Certain  high  powered 
displacement  vessels  such  as  higates  or 
destroyers  may  meet  this  definition  but 
would  not  meet  the  length  to  breadth 
ratio  requirements.  For  example:  A  high 
speed  catamaran  ferry,  59  meters  in 
length  with  20  meters  in  beam,  may 
carry  its  forward  masthead  light  5.1 
meters  above  the  sidelights  instead  of  8 
meters  above  the  hull. 

Section  84.05    Horizontal  Spacing  and 
Positioning  of  Lights 

The  Coast  Guard  is  revising  33  CFR 
84.05.  found  in  Annex  I  of  the  Inland 
Rules,  to  provide  that  vessels  less  than 
20  meters  in  length  shall  carry  their 
masthead  lights  as  far  forward  as  is 
practicable.  This  revision  creates 
parallel  language  twtween  the  Inland 
Navigation  Rules  and  the  amended 
COLREGS.  The  COLREGS  amendment 
was  based  on  a  U.S.  proposal  to  IMO  to 
amend  COLREGS  rule  23(a)(i]  by 
adopting  the  language  of  Inland 
Navigation  Rule  23  (a)(i).  However,  the 
IMO  chose  to  amend  Annex  I  of  the 
COLREGS  instead  of  COLREGS  rule 
23(a)(i). 

Inland  Navigation  Rule  23(a)(i)  was 
deleted  by  the  Coast  Guard 
Authorization  Act  of  1996  (104  P.L.  324; 
110  Stat.  3901:  October  19, 1996)  in 
order  to  conform  the  Inland  Rules  with 
the  COLREGS.  This  revision  results  in 
no  substantive  change  because  the 
former  Inland  Navigation  Rule  23(a)(i) 
provided  that  vessels  less  than  20 
meters  in  length  may  carry  their 
masthead  light  as  far  forward  as 
practicable. 

Section  84.17    Horizontal  Sectors 

The  Coast  Guard  is  revising  33  CFR 
84.17.  found  in  Annex  I  of  the  Inland 
Rules,  to  allow  the  use  of  two  all-round 
lights  screened  or  suitably  positioned  to 
appear  as  one  light  at  a  distance  of  one 
mile.  This  revision  parallels  the 
language  between  the  Inland  Navigation 
Rules  and  the  COLREGS,  and  provides 
an  alternative  to  vessels  that  cannot 
place  all-round  lights  in  a  location  to 
meet  the  angular  cut-off  requirement  of 
Annex  I. 

On  a  vessel  with  a  mast  of  large 
diameter,  such  as  a  warship  or  a  vessel 
with  a  combined  smoke  stack  and  mast 
configuration,  it  is  often  impracticable 
to  mount  a  single  all-round  light  at  a 
sufTicient  distance  to  meet  the 
maximum  6  degree  angular  cutout 


requirements  of  the  Inland  Navigation 
Rules.  Two  unscreened  all-round  lights 
that  are  1.28  meters  (4.2  fieet)  apart  or 
less  will  appear  as  one  light  to  the 
unaided  eye  at  a  minimum  distance  of 
one  nautical  mile. 

Seciton  87. 1    Need  of  Assistance 

The  Coast  Guard  is  revising  33  CFR 
87.1,  found  in  Annex  IV  to  the  Inland 
Rules,  to  add  survival  craft  radar 
transponders  to  the  list  of  distress 
signals.  The  1988  amendments  to  the 
Safety  of  Life  at  Sea  Convention 
(SOLAS),  in  Chapter  III  Part  B 
Regulation  6.2.2,  require  that  cargo  and 
passenger  ships  subject  to  SOLAS  carry 
Search  and  Rescue  Transponders 
(SARTS)  for  use  in  survival  craft 
SARTS  automatically  respond  to  most 
surface  navigation  radars  allowing 
rescuers  to  quickly  locate  a  vessel  or 
survival  craft. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
OfHce  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1040;  February  26. 1979). 

The  Notice  of  Proposed  Rulemaking 
proposed  requiring  that  barges  moored 
to  mooring  buoys  display  lights  on  the 
comers  of  the  barge,  as  provided  in  33 
CFR  88.13.  This  proposal  was  to  be 
required  instead  of  the  Kghting 
requirements  of  Inland  Navigation  Rule 
30  for  vessels  at  anchor. 

The  Coast  Guard  received  several 
comments  questioning  the  original  cost 
estimates.  After  subsequent  research, 
the  Coast  Guard  determined  that  the 
average  cost  of  a  permanently  fixed  all- 
round  white  light  fixture  and  its 
installation  is  $315).  The  cost  to  a  barge 
with  lights  on  all  four  comers  would  be 
Sl.260  (4  lights  X  $315).  Given  these 
costs,  and  the  fact  that  barges  moored  to 
mooring  buoys  are  required  to  be  lit  as 
vessels  at  anchor  in  accordance  with 
Inland  Navigation  Rule  30,  the  Coast 
Guard  decided  that  this  provision  is  to 
be  optional.  Barges  moored  to  mooring 
buoys  will  have  the  flexibility  of 
exhibiting  all-round  lights  on  the 
comers,  or  continuing  to  exhibit  vessels 
at  anchor  lighting  requirements,  as 
prescrit)ed  by  Inland  Navigation  Rule 
30.  Therefore,  the  rulemaking  imposes 
no  costs  on  the  industry.  Furthermore, 
this  rulemaking  represents  a 
convenience  to  mariners,  as  they  will  be 
able  to  continue  to  use  the  lighting 


system  that  is  presently  an  industry 
practice. 

The  other  requirements  set  forth  in 
this  mlemaking  impose  no  costs.  These 
amendments  bring  the  Inland 
Navigation  Rules  into  alignment  with 
the  COLREGS  in  a  manner  that  provides 
sufiicient  flexibility  to  impose  no  cost 
upon  industry  or  the  mariner.  For  the 
reasons  set  forth,  the  Coast  Guard  • 
expects  there  to  be  no  economic  impact 
as  a  result  of  this  rule  so  that  a  full 
regulatory  evaluation  iinder  paragraph 
lOe  of  the  Regulatory  Policies  and 
Procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  flelds,  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

A  potential  impact  would  be  the  cost 
of  purchasing  and  installing  lights  for 
barges  moored  to  mooring  buoys. 
However,  installation  of  these  lights  are 
not  required.  There  are  no  required 
costs  of  this  rule.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  signiBcant 
impact  on  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  1 04-1 2 1 ) .  the  Coast  Guard  offers  to 
assist  small  entities  in  imderstanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process. 

If  your  small  business  or  organization 
is  affected  by  this  mle  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Ms.  Diane  Schneider,  Office  of  Vessel 
Tragic  Management.  (202)  267-0352. 

Collection  of  Information 

This  mle  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Under  33  U.S.C.  2071,  authority  to  issue 
regulations  to  implement  and  interpret 
the  Inland  Navigational  Rules  is  vested 
in  the  Secretary  of  Transportation  and 
delegated  to  the  Coast  Guard. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (UMRA)  (Pub.  L. 
104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  rules 
that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local  or  tribal  government,  or 
the  private  sector.  If  any  Federal 
mandates  cause  those  entities  to  spend, 
in  the  aggregate.  $100  million  or  more 
in  any  one  year  the  UMRA  analysis  is 
required.  This  mle  does  not  impose 
Federal  mandates  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  mle  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
docimientation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  80 

Navigation  (water),  Treaties. 
Waterways. 

33  CFR  Part  82 

Navigation  (water).  Treaties. 
33  CFR  Part  84 

Navigation  (water).  Waterways. 
33  CFR  Part  87 

Navigation  (water).  Waterways. 
33  CFR  Part  88 

Navigation  (water),  Waterways. 
33  CFR  Part  90 

Navigation  (water).  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  parts  80.  82. 84.  87.  88.  and  90 
as  follows: 

PART  80— COLREGS  DEMARCATION 
UNES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 


Authority:  14  U.S.C.  2;  14  U.S.C.  633;  33 
U.S.C.  151(a);  49  CFR  1.46. 

2.  In  §  80.501.  revise  paragraph  (d)  to 
read  as  follows: 

§80.501    Tom's  River.  NJ  to  Cape  May.  NJ. 

*        *        •        *        • 

(d)  A  line  drawn  firom  the 
southernmost  point  of  Longport  at 
latitude  39°18.2'  N.  longitude  74''33.1' 
W.  to  the  northeastemmost  point  of 
Ocean  City  at  latitude  39''17.6'  N. 
longitude  74"33.1'  W.  across  Great  Egg 
Hait)or  Inlet. 


Authority:  33  U.S.C.  2071;  49  CFR  1.46. 

9.  In  §  84.01,  redesignate  paragraphs 
(b)  through  (c)  as  paragraphs  (c)  through 
(d)  and  add  a  new  paragraph  (b)  to  read 
as  follows: 

§84.01    Oeflnltkms. 


3.  In  §  80.520.  revise  paragraph  (a)  to 
read  as  follows: 

§80.520    Cape  Hattaras,  NO  to  Cape 
Lookout,  NC. 

(a)  A  line  drawn  from  Hatteras  Inlet 
Lookout  Tower  at  latitude  35''11.8'  N. 
longitude  75'44.9'  W.  255«'  true  to  the 
eastern  end  of  Ocracoke  Island. 

•        •        •        •        * 

4.  Revise  §  80.1495  to  read  as  follows: 

§80.1496    U.S.  Pacific  Island  Possessions. 

The  72  COLREGS  shall  apply  on  the 
bays,  harbors,  lagoons,  and  waters 
surrounding  the  U.S.  Pacific  Island 
Possessions  of  American  Samoa,  Baker, 
Howland,  Jarvis,  Johnson,  Palmyra, 
Swains  and  Wake  Islands. 

PART  82—72  COLREGS: 
INTERPRETATIVE  RULES 

5.  Revise  the  authority  citation  for 
part  82  to  read  as  follows: 

Authority:  14  U.S.C.  2.  633;  33  U.S.C 
1602;  EA  11964,  42  FR  4327.  3  CFR,  1977 
Comp.,  p.  88;  49  CFR  1.46(n). 

6.  Add  §  82.5  to  read  as  follows: 

§  82.5    Lights  for  moored  vessels. 

For  the  purposes  of  Rule  30  of  the  72 
COLREGS,  a  vessel  at  anchor  includes 
a  barge  made  fast  to  one  or  more 
mooring  buoys  or  other  similar  device 
attached  to  the  sea  or  river  floor.  Such 
a  barge  may  be  lighted  as  a  vessel  at 
anchor  in  accordance  with  Rule  30.  or 
may  be  lighted  on  the  comers  in 
accordance  with  33  CFR  88.13. 

7.  Add  §  82.7  to  read  as  follows: 

§  82.7    Sidelights  for  unmanned  barges. 

An  unmanned  barge  being  towed  may 
use  the  exception  of  COLREGS  Rule 
24(h).  However,  this  exception  only 
applies  to  the  vertical  sector 
requirements. 

PART  84— ANNEX  I:  POSmONINQ 
AND  TECHNICAL  DETAILS  OF  LIGHTS 
AND  SHAPES 

8.  The  authority  citation  for  part  84 
continues  to  read  as  follows: 


(b)  High-speed  craft  means  a  craft 
capable  of  maximum  speed  in  meters 
per  second  (m/s)  equal  to  or  exceeding: 
3  7 Vo.  1 667.  where  V  =  displacement 
corresponding  to  the  design  waterline 
(meters  3). 

Note  to  paragraph  (b):  The  same  formula 
expressed  in  pounds  and  knots  is  maximum 
speed  in  knots  (kts)  equal  to  exceeding  1.98 
(lbs)  Vo  '6«7;  where  V  =  displacement 
corresponding  to  design  waterline  in  pounds. 

10.  In  §84.05,  revise  paragraph  (a), 
redesignate  paragraph  (b)  as  paragraph 
(e),  redesignate  paragraphs  (c)  and  (d)  as 
ptuagraphs  (b)  and  (c),  and  add  a  new 
paragraph  (d)  to  read  as  follows: 

§  84.05    Horizontal  position  and  spacing  of 
lights. 

(a)  Except  as  specified  in  paragraph 
(e)  of  this  section,  when  two  masthead 
lights  are  prescribed  for  a  power-driven 
vessel,  the  horizontal  distance  between 
them  must  not  be  less  than  one  quarter 
of  the  length  of  the  vessel  but  need  not 
be  more  than  50  meters.  The  forward 
light  must  be  placed  not  more  than  one 
half  of  the  length  of  the  vessel  from  the 
stem. 
***** 

(d)  When  only  one  masthead  light  is 
prescribed  for  a  power-driven  vessel, 
this  light  must  be  exhibited  forward  of 
amidships.  For  a  vessel  of  less  than  20 
meters  in  length,  the  vessel  shall  exhibit 
one  masthead  light  as  far  forward  as  is 
practicable. 
***** 

11.  In  §84.17,  add  paragraph  (c)  to 
read  as  follows: 

§84.17    Horizontal  sectors. 

***** 

(c)  If  it  is  impracticable  to  comply 
with  paragraph  (b)  of  this  section  by 
exhibiting  only  one  all-round  light,  two 
all-round  lights  shall  be  used  suitably 
positioned  or  screened  to  appear,  as  far 
as  practicable,  as  one  light  at  a 
minimum  distance  of  one  nautical  mile. 

Note  to  paragraph  (c):  Tow  unscreened  all- 
round  lights  that  are  1.28  meters  apart  or  less 
will  appear  as  one  light  to  the  naked  eye  at 
a  distance  of  one  nautical  mile. 

12.  Add  §  84.27  to  read  as  follows:^ 

§84.27    High-speed  craft. 

(a)  The  masthead  light  of  high-speed 
craft  with  a  length  to  breadth  ratio  of 
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less  than  3.0  may  be  placed  at  a  height 
related  to  the  breadth  lower  than  that 
prescribed  in  §  84.03(a)(1).  provided 
that  the  base  angle  of  the  isosceles 
triangle  formed  by  the  side  lights  and 
masthead  light  when  seen  in  end 
elevation  is  not  less  than  27  degrees  as 
determined  by  the  formula  in  paragraph 
(b)  of  this  section. 

(b)  The  n]Linimum  height  of  masthead 
light  above  sidelights  is  to  be 
determined  by  the  following  formula: 
Tan  IT^xh;  where  Y  is  the  horizontal 
distance  between  the  sidelights  and  X  is 
the  height  of  the  forward  masthead 
light. 

PART  87— ANNEX  IV:  DISTRESS 
SIGNALS 

13.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Aulboritjr:  33  U.S.C  2071;  49  CFR  1.46. 

14.  In  §87.1,  revise  paragraph  (o)  to 
read  as  follows: 

1 87.1    Need  of  aeelstance. 

•        •        •        •        • 

(o)  Signals  transmitted  by 
radiocommunication  systems,  including 
survival  craft  radar  transponders 
meeting  the  requirements  of  47  CFR 
80.1095. 


PART  88— ANNEX  V:  PILOT  RULES 

15.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

AuUiority:  33  U.S.C.  2071;  49  CFR  1.46. 

16.  In  §88.13.  revise  the  section 
heading,  revise  paragraphs  (b)  and  (c), 
redesignate  paragraph  (d)  as  paragraph 
(e)  and  add  a  new  paragraph  (d)  to  read 
as  follows: 

§88.13    UgMs  on  moored  bargee. 

a  *  •  ■  * 

(b)  Barges  described  in  paragraph  (a) 
of  this  section  shall  carry  two 
unobstructed  all-round  white  lights  of 
an  intensity  to  be  visible  for  at  least  1 
nautical  mile  and  meeting  the  technical 
requirements  as  prescribed  in  §  84.15  of 
this  chapter. 

(c)  A  barge  or  group  of  barges  at 
anchor  or  made  fast  to  one  or  more 
mooring  buoys  or  other  similar  device, 
in  Ueu  of  the  provisions  of  Inland 
Navigation  Rule  30,  may  carry 
unobstructed  all-round  white  lights  of 
an  intensity  to  be  visible  for  at  least  1 
nautical  mile  that  meet  the  requirements 
of  §  84.15  of  this  chapter  and  shall  be 
arranged  as  follows: 

(1)  Any  barge  that  projects  from  a 
group  formation,  shall  be  lighted  on  its 
outboard  comers. 


(2)  On  a  single  barge  moored  in  water 
where  other  vessels  normally  navigate 
on  both  sides  of  the  barge,  lights  shall 
be  placed  to  mark  the  comer  extremities 
of  the  barge. 

(3)  On  barges  moored  in  group 
formation,  moored  in  water  where  other 
vessels  normally  navigate  on  both  sides 
of  the  group,  lights  shall  be  placed  to 
mark  the  comer  extremities  of  the 
group. 

(d)  The  following  are  exempt  from  the 
requirements  of  this  section: 

(1)  A  barge  or  group  of  barges  moored 
in  a  slip  or  slou^  used  primarily  fcMr 
mooring  purposes. 

(2)  A  baige  or  group  of  barges  moored 
behind  a  pierhead. 

(3)  A  barge  less  than  20  meters  in 
length  when  moored  in  a  special 
anchorage  area  designated  in 
accordance  with  §  109.10  of  this 
chapter. 


PART  90— INLAND  RULES: 
INTERPRETATIVE  RULES 

17.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  49  CFR 
1.46(n)(14). 

18.  Add  §  90.5  to  read  as  follows: 
S  90.5    Lights  for  moored  veeeels. 

A  vessel  at  anchor  includes  a  vessel 
made  fast  to  one  or  more  mooring  buoys 
or  other  similar  device  attached  to  the 
ocean  floor.  Such  vessels  may  be  lighted 
as  a  vessel  at  anchor  in  accordance  with 
Rule  30.  or  may  be  lighted  on  the 
comers  in  accordance  with  33  CFR 
88.13. 

19.  Add  §  90.7  to  read  as  follows: 

§  90.7    Sidelights  for  unmennad  tMrgea. 

An  unmanned  barge  being  towed  may 
use  the  exception  of  COLREGS  Rule 
24(h).  However,  this  exception  only 
applies  to  the  vertical  sector 
requirements  for  sidelights. 

Dated:  January  28, 1996. 
Joseph  J.  Angdo. 

Acting,  Assistant  Commandant  for  Marine 
Safety  and  Enviwnmental  Protection. 
IFR  Doc.  96-2696  Filed  2-3-98:  8:45  am] 
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Patent  and  Trademark  Offlca 

37  CFR  Parti 

[Docket  No.  960108007-8007-01] 

RIN0651-AA87 

Changaa  to  Continuad  Proaacution 
AppHcaHon  Practica 

AQENCY:  Patent  and  Trademark  OfGce. 

Commerce. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  Hie  Patent  and  Trademark 
Office  (Office)  is  amending  its 
regulations  to  remove  the  requirement 
that  the  prior  application  of  a  continued 
prosecution  application  (CPA)  must 
have  been  filed  on  or  after  June  8, 1995. 
This  requirement  is  being  removed  in 
response  to  requests  bora  the  public. 
DATES:  Effective  Date:  Febmary  4, 1998. 

Applicability  Date:  This  mle  change 
applies  to  all  continued  prosecution 
applications  filed  on  or  after  December 
1. 1997. 

Comment  Deadline  Date:  To  be 
ensured  of  consideration,  written 
comments  must  be  received  on  or  before 
April  6. 1998.  No  public  hearing  will  be 
held. 

ADDRESSES:  Comments  should  be  sent 
by  mail  message  over  the  Internet 
addressed  to  regreform@uspto.gov. 
Comments  may  also  be  submitted  by 
mail  addressed  to:  Box  Comments — 
Patents,  Assistant  Commissioner  for 
Patents.  Washington,  DC  20231.  or  by 
facsimile  to  (703)  308-6916,  marked  to 
the  attention  of  Hiram  H.  Bernstein. 
Although  comments  may  be  submitted 
by  mail  or  facsimile,  the  Office  prefers 
to  receive  comments  via  the  Internet. 
Where  comments  are  submitted  by  mail, 
the  Office  would  prefer  that  the 
comments  be  submitted  on  a  DOS 
formatted  3V4  inch  disk  accompanied  by 
a  paper  copy. 

The  comments  will  be  available  for 
public  inspection  in  Suite  520,  of  One 
Crystal  Park.  2011  Crystal  Drive. 
Arlington,  Virginia,  and  will  be 
available  through  anonymous  file 
transfer  protocol  (ftp)  via  the  Internet 
(address:  ftp.uspto.gov).  Since 
comments  will  be  made  available  for 
pubfic  inspection,  information  that  is 
not  desired  to  be  made  public,  such  as 
an  address  or  phone  number,  should  not 
be  included  in  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  this  Interim  Rule:  Hiram  H. 
Bernstein  or  Robert  W.  Bahr,  Senior 
Legal  Advisors,  by  telephone  at  (703) 
305-9285,  or  by  mail  addressed  to:  Box 


Comments — ^Patents.  Assistant 
Commissioner  for  Patents.  Washington, 
DC  20231,  or  by  facsimile  to  (703)  308- 
6916,  marked  to  the  attention  of  Mr. 
Bernstein. 

Concerning  §  1.53  in  General:  John  F. 
Gonzales,  Fred  A.  Silverbeig,  or  Robert 
W.  Bahr,  Senior  Legal  Advisors,  at  the 
above-mentioned  telephone  number. 
SUPPi.EMENrARY  INFORMATION:  Section 
1.53(d),  as  amended  on  December  1, 
1997,  provides  for  the  filing  of  a 
continued  prosecution  application 
(CPA).  See  Changes  to  Patent  Practice 
and  Procedure;  Fiaai  Rule,  62  FR  53131 
(October  10. 1997),  1203  Off.  Gaz.  Pat. 
Office  63  (October  21. 1997)  (Final 
Rule).  Section  1.53(d)(l)(i)  requires. 
inter  alia,  that  the  prior  application  of 
a  CPA  under  §  1.53(d)  had  been  filed  on 
or  after  June  8, 1995.  See  Final  Rule,  62 
FR  at  53186, 1203  Off.  Gaz.  Pat.  Office 
at  112.  The  rationale  for  this 
requirement  was: 

Permitting  the  continued  prosecution 
application  practice  to  be  applicable  in 
instances  in  which  the  prior  applicaUon  was 
filed  prior  to  June  8, 1995,  would  result  in 
confusion  as  to  whether  the  patent  issuing 
from  the  continued  prosecution  application 
is  entitled  to  the  provisions  of  35  U.S.C 
154(c).  As  the  continued  prosecution 
application  practice  was  not  in  effiect  prior  to 
June  8, 1995,  no  patent  issuing  from  a 
continued  prosecution  application  is  entided 
to  the  provisions  of  35  U.S.C  154(c). 

[The]  application  number  of  a  continued 
prosecuUon  application  will  be  the 
■  application  number  of  the  prior  application, 
and  the  filing  date  indicated  on  any  patent 
issuing  from  a  continued  prosecution 
application  will  be  the  Tiling  date  of  the  prior 
application  (or,  in  a  chain  of  continued 
prosecution  applications,  the  filing  date  of 
the  application  immediately  preceding  the 
first  continued  prosecution  application  in  the 
chain).  Thus,  any  patent  issuing  from  a 
continued  prosecution  application,  where  the 
prior  application  was  Rled  prior  to  Jime  8, 
1995,  will  indicate  that  the  flling  date  of  the 
application  for  that  patent  was  prior  to  June 
8. 1995,  which  will  confuse  the  public  (and 
possible  (sic)  the  patentee)  into  believing  that 
such  patent  is  entiUed  to  the  provisions  of  35 
U.S.C  154(c). 

See  Final  Rule,  62  FR  at  53144, 1203 
Off.  Gaz.  Pat.  Office  at  74  (response  to 
comment  25). 

The  mles  of  practice  formerly 
permitted  an  applicant  to  obtain  further 
examination  by  the  filing  of  a  file 
wrapper  continuing  (FWC)  application 
under  §  1.62.  Effective  December  1, 
1997,  however,  FWC  practice  under 
§  1.62  was  abolished  in  favor  of  CPA 
practice  under  §  1.54(d).  See  Final  Rule, 
62  FR  at  53147, 1203  Off.  Gaz.  Pat. 
Office  at  76-77.  As  discussed  above, 
§  1.53(d)(l)(i)  requires  that  the  prior 
appUcation  of  a  CPA  be  filed  on  or  after 
June  8, 1995.  When  the  prior 


application  was  filed  before  June  8, 
1995,  and  an  applicant  desires  to  file 
what  would  formerly  have  been  a  file 
wrapper  continuation  (or  divisional), 
§  1.53  as  adopted  requires  that  such  a 
continuation  (or  divisional)  application 
be  filed  under  §  1.53(b). 

Section  1.53(b)  requires  that  any 
application  filed  thereunder  (including 
a  continuation  or  divisional)  contain  a 
specification  (including  at  least  one 
claim)  and  any  necessary  drawing. 
While  §  1.53(b)  permits  the  submission 
of  a  rewritten  specification  (with  all 
prior  amendments  incorporated),  such 
an  option  is  only  practical  to  those  who 
have  the  prior  application  in  electronic 
form.  For  those  applicants  who  do  not 
have  the  prior  application  in  electronic 
form,  their  only  option  is  to  submit  a 
copy  of  the  prior  application  (including 
any  appendix)  along  with  a  copy  of  all 
the  amendments  made  in  the  prior 
application,  as  well  as  copies  of  all 
other  papers  filed  in  the  prior 
application  [e.g.,  information  disclosure 
statements  (IDS's),  affidavits, 
declarations)  that  are  to  be  considered 
in  the  continuing  application. 

Subsequent  to  the  adoption  of  the 
change  to  §  1.53(d),  the  Office  has 
received  a  number  of  comments 
indicating  that  it  will  take  a 
considerable  amount  of  time  to  prepare 
the  papers  required  by  §  1.53(b),  even 
when  copied  from  a  prior  application. 
In  view  of  these  concerns,  the  Office 
is  amending  S  1.53(d)(l)(i)  to  eliminate 
the  requirement  that  the  prior 
application  of  a  CPA  had  been  filed  on 
or  after  June  8, 1995.  Section 
1.53(d)(l)(i)  as  adopted  will  require  that 
the  prior  application  of  a  CPA  be  a 
nonprovisional  appUcation  that  is 
either:  (1)  complete  as  defined  by 
§  1.51(b);  or  (2)  the  national  stage  of  an 
international  application  in  compliance 
wth  35  U.S.C.  371. 

As  noted  in  the  Final  Rule  (quoted 
above),  no  patent  issuing  from  a  CPA 
under  §  1.53(d)  is  entitled  to  the 
provisions  of  35  U.S.C.  154(c).  To  avoid 
confusion  as  to  the  term  of  any  patent 
issuing  on  a  CPA  of  an  application  filed 
before  June  8, 1995,  the  Office  will 
include  a  notice  on  any  patent  issuing 
on  a  CPA,  other  than  a  reissue  or  a 
design  patent,  that:  (1)  the  patent  issued 
on  a  CPA;  and  (2)  the  patent  is  subject 
to  the  twenty-year  patent  term  set  forth 
in  35  U.S.C  154(a)(2).  The  term  of  a 
design  patent  is  defined  in  35  U.S.C. 
173  as  fourteen  (14)  years  from  the  date 
of  grant.  The  term  of  a  reissue  patent  is 
defined  in  35  U.S.C.  251  as  the 
unexpired  part  of  the  term  of  the 
original  patent.  Since  the  term  of  any 
reissue  or  design  patent  is  not  affected 
by  the  filing  of  a  CPA,  no  notice  will  be 


printed  on  either  a  reissue  or  a  design 
patent. 

Interested  members  of  the  public  are 
invited  to  present  written  comments  on 
the  change  to  §  1.53(d)(l)(i)  contained  in 
this  Interim  Rule. 

Other  Considerations 

The  Commissioner  of  Patents  and 
Trademarks,  pursuant  to  authority  at  5 
U.S.C.  553(b)(3)(B),  finds  good  cause  to 
adopt  the  changes  made  in  this  Interim 
Rule  without  prior  notice  and  an 
opportunity  for  pubfic  comment,  as 
such  procedures  are  contrary  to  the 
public  interest.  Delay  in  the 
promulgation  of  this  mle  to  provide 
notice  and  comment  procediues  would 
cause  harm  to  those  appUcants  who 
must  file  a  continuation  or  divisional 
application  promptly  to  meet  the 
copendency  requirements  of  35  U.S.C. 
120  and  who  would  not  be  permitted  to 
file  a  CPA  due  to  the  restriction  in 
§  1.53(d)(l)(i).  Moreover,  immediate 
implementation  of  this  mle  is  in  the 
public  interest  because  those  applicants 
currently  subject  to  the  prohibition  will 
benefit  from  the  efficiencies  and  savings 
resulting  from  the  new  mle.  See  Nat. 
Customs  Brokers  &■  Forwarders  Ass'n  v. 
U.S.,  59  F.3d  1219, 1223-24  (Fed.  Cir. 
1995).  Finally,  pursuant  to  authority  at 
5  U.S.C.  553  (d)(1),  this  mle  may  be 
made  immediately  effective  because  it 
relieves  a  restriction. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553,  or  any  other 
law.  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  6012 
et  se<^.,  are  inapplicable. 

This  mle  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  ch.  35, 
previously  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
Control  Number  0651-0032. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  mle  does  not  contain  poUcies 
with  federaUsm  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  imder  Executive  Order 
12612  (October  26,  1987). 

This  mle  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  (September  30. 1993). 

List  of  Subiects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts.  Freedom  of 
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information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 
For  the  reasons  set  forth  in  the 
preamble,  37  CFR  Part  1  is  amended  as 
follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATEHT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

AallMrHy:  3S  U.S.C  6.  unless  otherwise 
noted. 

2.  Section  1.53  is  amended  by  revising 
paragraph  (d)(l)(i)  to  read  as  follows: 

§  1.S3    AppMoetlon  numtMf,  fUlnQ  dale,  and 
oomplalion  o(  appNcadon. 

•        •        •        •        • 

(i)  The  prior  nonprovisional 
application  is  either: 

(A)  Complete  as  defined  by  §  1.51(b): 
or 

(B)  The  national  stage  of  an 
international  application  in  compliance 
with  35  U.S.C.  371:  and 


Dated:  January  28. 1908. 
Brwcm  A.  LalMii, 

Assistant  Secretary  ofComn*erce  ai\d 
Commissioner  of  Patents  and  Trademarks. 
IFK  Doc  98-2732  Filed  2-3-96;  8:45  ami 


eiwmoimpiTAL  pwotectioii 

AQENCY 

40  CFR  Part  73 

Add  Rain  ProQrafn;  Auctkm  Offarocs 
ovi  Mininiiini  fncaa  m  mcfainania 
Of  $0.01 

AQBCV:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Direct  final  rule. 


Title  IV  of  the  Clean  Air  Act, 
as  amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Act), 
authorized  the  Environmental 
Protection  Agency  (EPA)  to  establish  the 
Acid  Rain  Program  to  reduce  the 
adverse  health  and  ecological  effects  of 
acidic  deposition.  The  program  utilizes 
an  innovative  system  of  marketable 
allowances  that  are  allocated  to  electric 
utilities.  Title  IV  mandates  that  EPA 
hold  yearly  auctions  of  allowances  for  a 
small  portion  of  the  total  allowances 
allocated  each  year.  Private  parties  may 
also  offer  their  allowances  for  sale  in  the 
EPA  auctions  and  specify  a  minimum 


sales  price.  Ciurently,  the  regulations 
require  that  an  offieror's  minimum  sales 
price  be  in  whole  dollars  (see  40  CFR 
part  73.  Subpart  E.  §  73.70  ).  No  such 
restriction  applies  to  auction  bidders 
and  since  1995,  EPA  has  allowed 
bidders  to  submit  bids  in  increments  of 
less  than  a  dollar.  The  restriction  on 
minimum  ofl'er  prices  was  originally 
intended  to  facilitate  administrative 
ease,  but  allowing  minimum  sales  prices 
in  increments  of  $0.01  would  not 
change  the  design,  operation,  or 
administrative  burden  of  the  auctions  in 
any  way.  In  addition,  it  would  be 
consistent  with  the  flexibility  afforded 
auction  bidders.  Thus,  EPA  is  proposing 
to  amend  the  current  regulations  to 
allow  oniarors  to  submit  their  minimum 
offer  price  in  increments  of  SO.Ol. 

Because  this  rule  revision  was 
discussed  in  an  Advance  Notice  of 
Proposed  Rulemaking  (see  the  June  6, 
1996  Federal  Register,  Vol.  61,  Number 
110.  pp.  28995-28998)  and  EPA 
received  no  adverse  comments,  this 
revision  is  being  issued  as  a  direct  final 
rule. 

DATES:  This  direct  final  rule  will  be 
effective  on  March  11, 1998,  unless 
significant,  adverse  comments  are 
received  by  March  6. 1998.  If 
significant,  adverse  comments  are 
received  on  this  direct  final  rule,  the 
direct  final  rule  will  be  withdrawn 
through  a  notice  in  the  Federal  Register. 

FOH  RWTHER  MFOmSATION  CONTACT: 

Kenon  Smith,  U.S.  Environmental 
Protection  Agency.  Add  Rain  Division 
(6204J).  401  M  Street  SW.  Washington, 
DC  20460.  (202)  564-9164. 
SUPPUMOITAWY  MPOMMTKM:  Any 
significant  adverse  comments  received 
on  this  direct  final  rule,  by  the  date 
listed  above,  will  be  addressed  in  a 
subsequent  final  rule.  That  final  rule 
will  be  based  on  the  rule  revision  that 
is  noticed  as  a  proposed  rule  in  the 
Proposed  Rule  Section  of  this  Federal 
Reiser  and  that  is  identical  to  this 
direct  final  rule. 

EPA's  Acid  Rain  Program  established 
an  innovative,  market-based  allowance 
trading  system  to  reduce  SO2  emissions, 
one  of  the  primary  precursors  of  acid 
rain.  Under  this  system,  fossil  fuel-fired 
power  plants,  the  principal  emitters  of 
SO2,  were  allotted  tradeable  allowances 
based  on  their  past  fuel  usage  and 
emissions.  Each  allowance  entitles  a 
boiler  unit  in  a  plant  to  emit  1  ton  of 
SO2  during  or  after  the  year  specified  in 
the  allowance  serial  number.  At  the  end 
of  the  year,  the  number  of  allowances  a 
unit  holds  must  equal  or  exceed  the 
total  emissions  at  that  unit;  otherwise, 
stringent  penalties  will  apply.  After  the 
year  2000.  the  total  number  of 


allowances  allocated  each  year  will  be 
about  half  of  what  the  utility  industry 
emitted  in  1980. 

Allowances  may  be  bought,  sold,  or 
banked  like  any  other  commodity.  If  a 
unit  has  surplus  allowances,  it  may  sell 
them  to  units  whose  emissions  levels 
exceed  their  allowance  supply,  or  it  may 
bank  the  allowances  for  future  yeara. 

Because  the  availability  of  allowances 
and  allowance  price  information  is 
crucial  to  ensure  the  economic 
efficiency  of  the  emissions  limitation 
program  and  facilitate  the  addition  of 
new  electric-generating  capacity,  title  IV 
mandates  that  EPA  hold  or  sponsor 
yearly  auctions  for  a  small  portion  of  the 
total  allowances  allocated  each  year. 
The  Act  also  allows  private  holdere  of 
allowances  to  use  the  auctions  as  a 
vehicle  to  sell  excess  allowances. 
Offerors  can  set  a  minimum  sales  price 
to  insure  that  their  allowances  will  not 
sell  for  less  than  that  price.  Both  the 
auction  bid  prices  and  minimum  offisr 
prices  are  revealed  to  the  public  each    , 
year  to  better  inform  the  allowance 
market. 

AdministratiTe  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4. 1993).  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "s^iificant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Purauant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  the  rule  does 
not  meet  any  of  the  criteria  listed  above. 
As  such,  this  action  was  not  submitted 
to  OMB  for  review. 


B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expendittue  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  bom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affiected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  direct  final  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  govenunents  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  cosUy.  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significanUy  or  uniquely    . 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  provide  for  any 
new  collection  of  information. 

Send  comments  regarding  this 
collection  of  analysis  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  the 
btmlen,  to  Chief,  Information  Policy 
Branch.  EPA.  401  M  Street.  S.W.  (Mail 
Code  2136),  Washington,  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  only  affects  the  minimum  price  one 
may  specify  when  offering  allowances 
for  sale  in  the  allowance  auction,  the 
maximiun  economic  impact  it  could 
have  is  $0.99  per  allowance  offered.  In 
the  1997  allowance  auction,  no 
allowances  were  offered  for  sale  in  the 
private  auction,  so  the  economic  impact 
was  nil. 

E.  Submission  to  Congress 

Under  5  U.S.C.  801(a)(l)rA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  tq^e 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  issuance  of  this  rule  was  preceded 
by  consultation  with  any  appropriate 
advisory  committees,  independent 
experts,  and  federal  departments  and 
agencies. 

List  of  Subfects  in  40  CFR  Fart  73 

Environmental  protection,  Acid  rain, 
Air  pollution  control.  Electric  utilities, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  January  29, 1998. 

Carol  M.  Browner, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  tiUe  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7601  and  7651.  et  seq. 

2.  Section  73.70  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

$73.70    Auctlona. 


(0*  *  • 

(3)  Any  minimum  price;  and 

***** 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  180 

[OPP-300611;  FRL-6768-1] 
RIN  2070-AB78 

TerlMCil;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  terbacil  and  its  metabolites  in 
or  on  watermelon  at  0.4  parts  per 
million  (ppm)  for  an  additional  1-year 
period,  to  May  30. 1999.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  tmder  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
watermelon.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  February  4. 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  April  6. 
1998. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3006111. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquartere  Accounting  Of>erations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300611],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Enviroiunental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
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may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail.epa.gov.  Follow  the 
instructions  in  Unit  11.  of  this  preamble. 
No  Confidential  Business  biformation 
(CBI)  should  be  submitted  through  e- 
mail. 

POM  FUKTHER  mFOtmAVCH  OONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  OfHce  location,  telephone 
number,  and  e-mail  address:  Rm.  272. 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202.  (703)-308-9059: 
e-mail:VDietrichOepamail.epa.gov. 
SUPn^MBfTARY  MFOnMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  lune  20. 1997  (62  PR 
33557)  (FRL-5718-7),  which  announced 
that  on  its  own  initiative  and  under 
section  408(e)  of  the  FFDCA,  21  U.S.C. 
346a(e)  and  (1)(6).  it  established  a  time- 
limited  tolerance  for  the  residues  of 
tertMcil  and  its  metabolites  in  or  on 
watermelon  at  0.4  ppm.  with  an 
expiration  date  of  May  30, 1998.  EPA 
established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  firom  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
conunent. 

EPA  received  a  request  to  extend  the 
use  of  tert)acil  on  watermelon  for  this 
year's  growing  season  due  to  no 
efficacious  pesticide  being  registered  for 
the  control  of  weeds  in  watermelons 
since  the  suspension  of  dinoseb  in  1987. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
terbacil  on  watermelon  for  control  of 
weeds  in  watermelon. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  terbacil  in  or 
on  watermelon.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  IB.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  lune  20. 1997  (62  FR  33557).  Based 
on  that  data  and  information 
considered,  the  Agency  reanirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 


of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-yeer  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
May  31. 1999,  imder  FFDCA  section 
408(1)(5).  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on 
watermelon  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Obfections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 

!>rovides  essentially  the  same  process 
or  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  April  6. 1998.  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 


the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBL  Information  so  marked  will  not' be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mari^ed  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Sobaiissioiis 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
veraion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transrer  any  copies  of  ob$(Bctions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  A00RE88C8  at  the  beginning 
of  this  document. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docketdepamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  IOPP-300611].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 


m.  Regulatory . 
Requirements 

This  final  rule  extends  a  time-limited 
tolerancethat  was  previously  extended 
by  EPA  under  FFDCA  section  408(d}  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi'om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  In  addition,  this  final 


rule  does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

IV.  Submission  to  Congress  and  the 
General  Accounting  OflSce 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Aat  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sub)ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  January  21,1 998. 
James  Jones, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

$180,209    [Amended] 

2.  In  §  180.209,  by  amending 
paragraph  (b)  in  the  table,  for  tiie 
commodity  "watermelon"  by  removing 
the  date  "5/30/98"  and  by  adding  in  its 
place  "5/30/99". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300610;  FRL-6767-9I 
RIN  2070^B78 

Oxyfluorfan;  Extension  of  Tolerance 
for  En>ergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  oxyfluorfen  and  its 
metabolites  in  or  on  strawberries  at  0.05 
parts  per  million  (ppm)  for  an 
additional  1-year  period,  to  April  15, 
1999.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  strawberries. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 

DATES:  This  regulation  becomes 
effective  February  4, 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  April  6, 
1998. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300610), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 


Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300610),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  H.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

R)R  FURTHER  INFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  (7505C),  Office  of  Pesticide     ' 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  272, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
ArUiigton,  VA  22202,  (703)-308-9359; 
e-mail:VI>ietrich@epamail.epa.gov. 
SUPPLBMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  April  25, 1997  (62 
FR  20104)  (FRL-5713-1),  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6),  it 
established  a  time-limited  tolerance  for 
the  residues  of  oxyfluorfen  and  its 
metabolites  in  or  on  strawberries  at  0.05 
ppm,  with  an  expiration  date  of  April 
15, 1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  oxyfluorfen  on  strawl)erries  for 
this  year's  growing  season  due  to  a  lack 
of  effective  weed  control  materials. 
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After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state.  EPA  has  authonzed 
under  FIFRA  section  18  the  use  of 
oxyfluorfen  on  strawberries  for  control 
of  various  broadleaf  weeds  in 
strawberries. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  oxyfluorfen  in 
or  on  strawberries.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(I)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  25. 1997  (62  FR  20104).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(l)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-year  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
April  15. 1999.  under  FFDCA  section 
408(l)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  speciTied  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be  . 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occiured  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (l)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  April  6. 1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  bearing  requests  filed 


with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  sf)ecify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identiHed  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket^pamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 


also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docicet  control 
number  (OPP-300610].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously  extended 
by  EPA  under  FFDCA  settion  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plaiming  and  Review  (58  FR  51735, 
October  4, 1993).  In  addition,  this  final 
rule  does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the    * 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  iTow-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 


IV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  80Va)(l)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  21. 1998. 
fames  Jones, 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

f  180.381    [Amended] 

2.  In  §  180.381.  by  amending 
paragraph  (b)  in  the  table,  for  die 
commodity  "strawberries"  by  removing 
the  date  "April  15, 1998"  and  by  adding 
in  its  place  "4/15/99". 

(FR  Doc.  98-2612  Filed  2-3-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  244  and  245 
[FRL-9957-2] 

Clarification  to  Technical  Amendments 
to  Solid  Waste  Programs;  Management 
Guidelines  for  Beverage  Containers 
and  Resource  Recovery  Facilities 
Guidelines 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  clarification  of 
technical  amendment. 

SUMMARY:  On  January  7, 1998  (63  FR 
683),  the  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  a  technical  amendment 
correcting  the  effective  date  of  a  direct 
final  rule  published  on  December  31. 
1996  (61  FR  69032)  that  concerned  the 


removal  of  obsolete  solid  waste 
guidelines  (40  CFR  parts  244  and  245). 
The  amendment  corrected  the  effective 
date  of  the  direct  final  rule  to  December 
30.  1997  in  order  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act.  enacted  as 
part  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This 
document  clarifies  that  the  January  7, 
1998  technical  amendment  established  a 
new  effective  date  of  December  30, 1997 
for  the  removal  of  40  CFR  part  245  but 
had  no  effect  on  the  status  of  40  CFR 
part  244  because  of  a  prior  notice  that 
was  published  on  May  2, 1997  (62  FR 
24051)  that  announced  the  withdrawal, 
effective  March  3, 1997,  of  the  portion 
of  the  December  31, 1996  direct  final 
rule  which  affected  40  CFR  part  244. 
EFFECTIVE  DATE:  January  22. 1998. 
FOR  FURTH»  INFORMATION  CONTACT: 
Deborah  Galhnan,  703-308-8600.  U.S. 
EPA.  Office  of  Solid  Waste,  401  M 
Street,  SW  (5306W),  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  The 
December  31, 1996  action  was  a  direct 
final  rule  that  concerned  the  removal  of 
obsolete  solid  waste  management 
guidelines  for  beverage  containers  (40 
CFR  part  244)  and  guidelines  for 
resource  recovery  facilities  (40  CFR  part 
245).  In  the  final  rule,  EPA  stated  that 
the  rule  would  become  effective  March 
3, 1997  unless  adverse  public  comments 
were  received  on  the  accompanying 
proposal  that  was  published  the  same 
day  (61  FR  69059).  The  rule  also  stated 
that  if  adverse  public  comments  were 
received  then  the  final  rule  would  be 
withdrawn. 

Adverse  public  comments  were 
received  with  regard  to  the  removal  of 
part  244  only.  Therefore,  on  May  2. 
1997.  EPA  published  a  partial 
withdrawal  notice  announcing  that  part 
244  was  not  removed  from  the  Code  of 
Federal  Regulations.  The  withdrawal 
notice  also  stated  that  the  removal  of  40 
CFR  part  245  was  not  affected  and  that 
part  245  was  removed  effective  March  3. 
1997. 

Section  801  of  the  Congressional 
Review  Act  (CRA)  precludes  a  rule  from 
taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  As  stated  in 
the  January  7, 1998  technical 
amendment,  EPA  inadvertently  failed  to 
submit  the  December  31, 1996  direct 
final  rule  to  Congress  and  to  GAO  as 
required  by  the  CRA.  After  EPA 
discovered  the  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 


and  GAO  on  December  11. 1997. 
Subsequently.  EPA  issued  the  technical 
amendment  to  correct  the  March  3, 1997 
effective  date  to  December  30, 1997. 
However,  the  technical' amendment  did 
not  clarify  that  the  new  effective  date 
applied  to  the  removal  of  40  CFR  part 
245  only  and  had  no  effect  on  40  CFR 
part  244  because  of  the  prior  partial 
withdrawal  notice  that  was  published 
on  May  2, 1997.  The  proposal  to  remove 
part  244  from  the  CFR  is  pending 
further  evaluation  by  EPA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
clarifying  the  effect  of  the  January  7, 
1998  technical  amendment  in  light  of 
the  May  2. 1997  partial  withdrawal 
notice.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  or  change 
the  legal  status  of  the  May  2, 1997.  and 
January  7, 1998  actions,  EPA  finds  that 
good  cause  exists  to  provide  for  an 
immediate  effective  date  pursuant  to  5 
U.S.C.  553(d)(3)  and  808(2). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28. 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  December  31,  1996 
Federal  Register  notice. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
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Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
January  22,  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

Dated:  January  22, 1998. 
MattlMwHala. 

Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc.  98-2721  Filed  2-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-«0620O;  FRL-67S7-3] 
RIN  207»^B27 

Butanamida,  2^-[3'dichloro(1,1'- 
blph«nyiH.4'-diyl)biaazobia  N-2.3- 
dihydro-2-oxo>1  H-t)anximdazol-5-yl)-3- 
OXO-;  Significant  Naw  Uaa  Rule 

AOOCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  EPA  is  issuing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  as  butanamide,  2,2'- 
|3'dichloro|l,l'-biphenyl|-4,4'- 
diyi)bisazobis  iV-2,3-dihydro-2-oxo-lH- 
benximdazol-5-yl)-3-oxo-  which  is  the 
subject  of  premanufactura  notice  (PMN) 
P-93-1111.  This  rule  would  require 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  any 
manufacturing,  importing,  or  processing 
activities  for  a  use  designated  by  this 
SNUR  as  a  significant  new  use.  The 
required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use  and,  if  necessary,  to 
prohibit  or  limit  that  activity  before  it 
can  occur. 

DATES:  This  rule  is  effective  March  6, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
'  Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St.,  SW., 
Washington,  DC  20460.  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline®epamail.epa.gov. 


SUPPI.BMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Pase  at  the  Federal 
Register-EnvironmentaT  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

This  final  SNUR  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  P-93-1111  for 
the  significant  new  uses  designated 
herein.  The  required  notice  would 
provide  EPA  with  information  With 
which  to  evaluate  an  intended  use  and 
associated  activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  \hose  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 

[>ersons  to  submit  a  notice  to  EPA  at 
east  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3),  and 
(h)(5).  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e).  5(f),  6,  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identiHed  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12lb)  appear  at  40  CFR  part  707. 

n.  Applicability  of  General  Prorisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  July  27. 
1988  (53  FR  28354)  and  July  27, 1989 
(54  FR  31298).  EPA  promulgated 
amendments  to  the  general  provisions 


which  apply  to  this  SNUR  In  the 
Federal  Register  of  AuBust  17. 1988  (53 
FR  31252),  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUR  notices  to  submit  certain  fees  to 
EPA  are  discussed  in  detail  in  that 
Federal  Register  document.  Interested 
persons  should  refer  to  these  documents 
for  further  information. 

m.  Background  and  Response  to 
Comments 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  PMN  P-93-1111  and  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA  in  the  Federal  Register  of  March  1. 
1995  (60  FR  11033)  (FRI^-4868-4).  EPA 
received  a  notice  of  intent  to  submit 
adverse  comments  for  this  chemical 
substance  following  publication. 
Therefore,  as  required  by  §  721.160,  the 
final  SNUR  for  P-93-1  111  was 
withdrawn  on  June  26. 1997  (62  FR 
34413)  (FRL^5723-3)  and  a  proposed 
rule  on  the  substance  was  issued  on 
June  26,  1997  (62  FR  34424)  (FRL- 
5723-4). 

The  background  and  reasons  for  the 
SNUR  are  set  forth  in  the  preamble  to 
the  proposed  rule.  EPA  received  one 
comment  concerning  the  category  of 
substances  which  is  the  basis  of  this 
rule  but  not  on  the  issuance  of  this 
specific  rule.  EPA's  response  to  the 
comment  is  discussed  in  this  document 
and  EPA  is  issuing  the  final  rule. 

The  commenter  agreed  with  hazard 
and  risk  concerns  for  release  of  3.3'- 
dichlorobenzidine  (DCB)  from 
processing  or  use  of  DCB  pigments  at 
high  temperatures  (greater  than  200 
degrees  centigrade)  as  described  in  the 
category  statement  for 
"Didilorobenzidine-based  Pigments." 
found  in  the  document  "TSCA  New 
Chemicals  Program  (NCP)  Chemical 
Categories"  (http://www.epa.gov/ 
opptintr/chemcat).  The  commenter 
disagreed  with  EPA's  category  statement 
that  pigments  containing  DCB  may 
biodegradein  the  environnient  over  a 
period  of  months.  The  commenter  stated 
that  diarylide  pigments  containing  DCB 
have  been  extensively  tested  for 
breakdown  in  living  organisms  and 
found  to  remain  intact,  that  diarylide 

Pigments  do  not  bioaccumulate  or 
ioconcentrate  in  organisms,  and  that 
there  is  no  evidence  for  the 
biodegradation  of  diarylide  pigments 
over  a  period  of  months.  However,  the 
commenter  submitted  no  data  to 
support  the  contention  concerning  the 
biodegradation  of  diaryl  pigments. 

EPA  is  neither  disputing  that  DCB 
pigments  are  relatively  stable  nor 


contending  that  these  pigments 
bioaccumulate  or  bioconcentrate  in 
living  organisms.  EPA's  concern  for 
substances  that  fall  within  this  category 
are  based  solely  on  the  potential  release, 
toxicity,  and  bioaccumulation  of  DCB. 
As  stated  in  the  category  statement  and 
the  section  5(e)  consent  order  for  P-93- 
1111.  EPA  is  concerned  for  the  potential 
anaerobic  biodegradation  of  these  types 
of  pigments  if  they  reach  sediments. 
EPA  does  not  have  data  that  indicate 
these  substances  do  not  biodegrade  in 
the  environment  over  a  period  of 
months.  If  any  currently  ongoing  or 
unpublished  anaerobic  or  natural 
sediment  biodegradation  studies  can 
address  this  issue.  EPA  encourages  the 
commenter  to  submit  these  data.  While 
EPA  does  not  expect  any  significant 
anaerobic  biodegradation  of  DCB 
pigments  under  typical  conditions  of 
processing,  use.  and  disposal  (as 
permitted  under  the  terms  of  the  TSCA 
section  5(e)  consent  order  and  SNUR).  it 
is  appropriate  and  reasonable  to  identify 
testing  that  would  address  potential 
risks  to  human  health  and  the 
environment  in  the  event  of  more 
widespread  use  and  greater  production 
volume,  and  consequently  greater 
potential  for  release  of  and  exposure  to 
this  (or  other)  DCB  based  pigments.  This 
is  especially  prudent  when  considering 
the  significant  cancer  potency  of  3,3'- 
dichlorobenzidine.  Although  the 
existence  of  a  category  for  E)CB-based 
pigments  does  not  represent  a  policy  of 
regulation  for  such  substances  per  se. 
EPA  will  continue  to  evaluate  the 
potential  risk  for  these  types  of  PMN 
substances  based  on  all  relevant  use. 
exposure,  and  environmental  release 
information  available  at  the  time  of  the 
PMN  submission. 

IV.  Applicability  of  SNUR  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  March  1. 1995.  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  would  be  considered  to  be 
new  uses.  If  uses  which  had 
commenced  between  that  date  and  the 
effective  date  of  this  rulemaking  were 
considered  ongoing,  rather  than  new. 
any  person  could  defeat  the  SNUR  by 
initiating  a  significant  new  use  before 
the  effective  date.  This  would  make  it 
difficult  for  EPA  to  establish  SNUR 
notice  requirements.  Thus,  persons  who 
begin  commercial  manufactvu«.  import, 
or  processing  of  the  substance  for  uses 


that  would  be  regulated  through  this 
SNUR  after  March  1. 1995.  would  have 
to  cease  any  such  activity  before  the 
effective  date  of  this  rule.  To  resume 
their  activities,  such  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires.  EPA, 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufactiue.  import,  or 
processing  for  a  proposed  significant^ 
new  use  before  the  effective  date  of  the 
SNUR.  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
SNUR  before  it  is  promulgated.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  as  codified  at 
§  721.45(h)  (53  FR  28354,  July  17. 1988). 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  efiiective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities. 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

V.  Economic  Analysis 

£PA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  the  final  rule.  The  Agency's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  final  rule  (OPPTS- 
50620D). 

VL  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50620D  (including 
comments  and  data  submitted 
electroniccdly).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI),  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Non  Confidential 
Information  Center.  Rm.  NE-B607,  401 
M  St.,  SW..  Washington.  DC  20460. 


Vn.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  considerations  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  an  information  collection 
request  unless  it  displays  a  currently 
valid  OMB  control  number.  The 
information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any 
burdens  requiring  additional  OMB 
approval.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  100  hours  per 
response.  The  burden  estimate  includes 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et seq),  the  Agency  has 
previously  certified,  as  a  generic  matter 
that  the  promulgation  of  a  SNUR  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Agency's  generic 
certification  for  promulgation  of  new 
SNURs  appears  on  June  2, 1997  (62  FR 
29684)  (FRL-5597-1)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
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This  is  not  a  major  rule  as  defined  by 
5  use.  804(2). 

List  of  SubjecU  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  23. 1998. 

CharlM  M.  Auar, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

AadMrily:  15  U.S.C.  2604.  2607.  and 
262S(c). 

2.  By  adding  new  §  721.1907  to 
subpart  E  to  read  as  follows: 

1721.1907    Bufnemlde.  2,^- 
(3'dteMoro(1,1'-MplMnyq-4.4'-diyl)blMXoMs 
N-2.»4mydro-2^xo-l  H-toenxlmdMot-S-yQ- 
3-OXO-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  generically 
identified  as  butanamide,  2.2'- 
|3'dichloro(l,l -biphenyII-4,4'- 
diyDbisazobis  N-2.3-dihydro-2-oxo-lH- 
benximdazol-5-yl)-3-oxo-  (PMN  P-93- 
1111)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d).  (e)  (concentration  set  at 
0.1  percent).  (0.  (g)(3)(i).  (g)(3)(ii). 
(gK4)(iii).  and  (gM5).  The  following 
additional  statements  shall  appear  on 
each  label  and  Material  Safety  Data 
Sheet  (MSDS)  as  specified  by  this 
paragraph:  This  substance  decomposes 
in  polymers  or  sheet  metal  coatings  at 
temperatures  greater  than  280  *C  to  give 
3,3'  DCB  a  suspect  human  carcinogen. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(f)  and  processing 
or  use  at  temperatures  above  280  'C. 

(iii)  Release  to  water.  Requirements  as 
specified  in  §721.90  (b)(1)  and  (c)(1). 
When  the  substance  is  processed  or 
used  as  a  colorant  for  dyeing  plastics, 
this  section  does  not  apply. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (f),  (g).  (h).  (i),  and  (k)  ai« 


applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
[2]  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(PR  Doc.  98-2715  Filed  2-3-98;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302>10 
[FTR  AnMfionwnt  ovj 
RIN3090-AQ62 

Federal  Travel  Regulation;  Ship 
Privately  Owitad  Vahiclaa  (POV>— 


aqbicy:  Office  of  Govemmentwide 
Policy.  GSA. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
allow  an  agency  to  authorize  or  approve 
the  return  transportaticm  of  a  privately 
owned  vehicle  (POV)  firom  outside  the 
continental  United  States  (OCONUS). 
This  amendment  allows  for  POV 
shipments  from  OCC^^IUS  to  continental 
United  States  (CONUS)  in  those  cases 
where  no  POV  was  shipped  to  the 
OCONUS  post  of  duty. 
DATES:  This  final  rule  is  retroactively 
effective  May  14, 1997,  and  applies  to 
an  employee  whose  effective  date  of 
transfer  (date  the  employee  reports  for 
duty  at  the  new  official  station)  is  on  (v 
after  May  14, 1997. 
FOR  FUf«TNB«  aVOfMATKM  CONTACT: 
Calvin  L.  Pittman,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-1538. 
8UPPLEMBITARY  MFORMATKM:  A  multi- 
agency  travel  reinvention  task  force  was 
organized  in  August  1994  under  the 
auspices  of  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  to  reengineer  Federal  travel 
rules  and  procedures.  The  task  force 
developed  25  recommended  travel 
management  improvements  published 
in  a  JFMIP  report  entitled  Improving 
Travel  Management  Govemmentwide, 
dated  December  1995.  One 
recommendation  suggested  giving 
agencies  the  flexibility  to  authorize  and 
pay  for  the  shipment  of  a  POV  (from  a 
post  of  duty  outside  the  United  States), 
back  to  the  United  States  even  though 
a  POV  was  not  originally  shipped  to  the 
overseas  post  of  duty. 

Currently  the  FTR  specifies  that  a 
transferee  whose  POV  was  transported 


at  Government  expense  to  an  official 
station  outside  the  continental  United 
States  (CONUS)  may  have  that  vehicle 
returned  to  the  United  States  at 
Government  expense  (not  to  exceed 
certain  limitations).  Thus,  return  of  a 
POV  (not  necessarily  the  same  vehicle) 
to  the  United  States  when  the  overseas 
tour  is  completed  requires  that  a  POV 
must  have  been  shipped  at  Government 
expense  to  the  overseas  official  station. 
Transferees  who  are  relocated  overseas 
without  a  POV,  but  who  acquire  a 
vehicle  overseen,  cannot  avail 
themselves  of  this  benefit. 

This  amendment  provides  agencies 
with  the  flexibility  to  authorize  and  pay 
for  the  shipment  of  a  POV  (from  a  post 
of  duty  outside  the  United  States)  back 
to  the  United  States  even  though  a  POV 
was  not  originally  shipped  to  die 
overseas  post  of  duty. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Ilierefore.  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  frtMn  Congressional 
review  prescribed  under  5  U.S.C  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  ofSobiecU  in  41  CFR  Part  302-10 

Government  employees.  Travel  and 
transpcntation  expenses. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  chapter  302  is 
amended  as  follows: 

PART  302-10-ALLOMrANCE8  FOR 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  A  PRIVATELY  OWNED 
VEHICLE 

1.  The  authority  citation  for  part  302- 
10  is  amended  to  read  as  follows: 

Aathorttjn  5  U.S.C.  5738:  20  U.S.C  905(a): 
E.O.  11609,  36  FR  13747.  3  CFR.  1971-1975 
Comp..  p.  586. 

Subpart  C— Return  Transportation  of  a 
POV  From  a  Poat  of  Duty 

2.  Section  302-10.200  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

1308-10.200   WiMnamlaNgiiMetor 
traneportatlon  of  a  POV  flrooi  my  poet  of 
duly? 

•        •        •        •        • 

(b)  You  have  a  POV  at  the  post  of 
duty. 

3.  Section  302-10.201  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 


f  302-10.201    In  what  altuatlons  will  my 
agency  pey  to  tranaport  a  POV  tranaported 
from  my  poat  of  dutyr 

•  •       •        •        • 

(d)  You  separate  fit>m  Govemmenf 
service  after  completion  of  an  agreed 
period  of  service  at  the  post  of  duty 
where  your  agency  determined  the  use 
of  a  POV  to  be  in  die  interest  of  the 
Government; 

(e)  You  separate  from  Government 
service  prior  to  completion  of  an  agreed 
period  of  service  at  the  post  of  duty 
where  your  agency  determined  the  use 
of  a  POV  to  be  in  the  interest  of  the 
Government,  and  the  separation  is  for 
reasons  beyond  your  control  and 
acceptable  to  your  agency;  or 

4.  Section  302-10.202  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

f302-l0^   WlMndolbeeomeantltlodto 
tiaoaporteHon  of  my  POV  from  my  post  of 
duly  to  an  authorlMd  dastinatlonT 

•  •        •        *        * 

(a)  Your  agency  determined  the  use  of 
a  POV  at  your  post  of  duty  was  in  the 
interest  of  the  Government; 

(b)  You  have  a  POV  at  your  post  of 
duty;  and 

(c)  You  have  completed  your  service 
agreement. 

Dated:  January  15, 1998. 
David  J.  Barram, 

Administrator  of  General  Services. 
(FR  Doc  98-2630  Filed  2-3-98;  8:45  am) 
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FEDERAL  OOMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43, 63.  and  64 
PB  Dodiat  l«o.  97-142,  FCC  97-308] 

Foroign  Participation  in  the  U.S. 
Telecommunications  Market 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction; 

announcement  of  effective  date. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  December  9, 1997,  a 
summary  of  a  Report  and  Order  that  it 
adopted  on  November  25. 1997,  that 
created  a  new  regulatory  framework  for 
international  telecommunications.  The 
amendment  to  part  43  of  the  final  rule 
included  an  incorrect  amendatory 
instruction.  This  document  corrects  that 
instruction. 

Certain  of  the  rules  adopted  in  the 
November  25  Report  and  Order 


contained  new  or  modified  information 
collections.  This  document  announces 
the  effective  date  of  those  rules. 
EFFECTIVE  DATE:  The  amendments  to 
§§43.61.  63.10,  63.11, 63.12.  63.13, 
63.14.  63.17.  63.18,  63.21,  64.1001(c)- 
(d),  and  64.1002  published  at  62  FR 
64741  will  become  effective  on  February 
9, 1998.  The  correction  to  amendatory 
instruction  3  for  §  43.61  is  effective  as 
of  February  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  A.  Klein,  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-0424; 
Susan  O'Connell,  Attorney-Advisor, 
PoUcy  and  FaciUties  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1484. 
SUPPI.EMENTARY  INFORMATION: 

1.  In  FR  Doc.  No.  97-32013. 
published  in  the  Federal  Register  of 
December  9, 1997  (62  FR  64741).  the 
Commission  inadvertently  stated  that  it 
was  revising  §  43.61(c).  l^e 
Commission  intended  to  add  the 
provided  language  as  a  new  pmragraph 
(c).  This  correction  corrects  the 
amendatory  language  of  the  amendment 
published  on  December  9, 1997. 

2.  On  January  12, 1998.  the  FCC 
released  an  Errata  correcting  that 
amendatory  instruction  and  other  minor 
errors  in  the  Report  and  Order  as 
released  by  the  Commission. 

3.  Certain  of  the  amendments  to  the 
Commission's  rules  imposed  new  or 
modified  information  collection 
requirements.  We  stated  that  "the 
policies,  rules,  and  requirements 
established  in  this  decision  shall  take 
effect  tiiirty  days  after  publication  in  the 
Federal  Register  or  in  accordance  with 
die  requirements  of  5  U.S.C.  §  801(a)(3) 
and  44  U.S.C.  §  3507.  The  Commission 
will  publish  a  document  at  a  later  date 
announcing  the  effective  date.  The 
Commission  reserves  the  right  to 
reconsider  the  effective  date  of  this 
decision  if  the  WTO  Basic  Telecom 
Agreement  does  not  take  effect  on 
January  1, 1998."  The  information 
collections  were  approved  by  the  Office 
of  Management  and  Budget  on  January 
21, 1998.  See  OMB  No.  3060-0686.  The 
WTO  Basic  Telecom  Agreement  will 
enter  into  force  on  February  5, 1998. 
Because  of  congressional  review 
procedures  required  by  the  Contract 
with  America  Advancement  Act,  5 
U.S.C.  §  801-808,  the  rules  adopted  in 
the  Report  and  Order  cannot  become 
effective  before  February  9,  1998.  The 
Commission  therefore  concludes  that  it 
serves  the  public  interest  for  the  rules 
and  policies  adopted  in  the  Report  and 
Order  to  become  effective  on  February 


9, 1998.  This  publication  satisfies  our 
statement  that  the  Commission  would 
publish  a  document  announcing  the 
effective  date  of  the  rules. 

Correction 

hi  FR  Doc.  97-32013,  pubHshed  on 
December  9, 1997  (62  FR  64741),  make 
the  following  correction.  On  page 
64752,  in  column  1,  correct  amendatory 
instruction  3  to  read  as  follows: 

3.  §  43.61  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

Federal  Commuaications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  98-2852  Filed  2-3-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-196.  RM-0151] 

Radio  Broadcasting  Servicsa; 
LaFayette,  QA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  docimient  deletes 
Channel  298A  from  LaFayette,  Georgia, 
because  this  allotment  cannot  be 
implemented  because  of  FAA 
restrictions.  This  deletion  also  requires 
the  dismissal  of  a  construction  permit 
application  for  this  allotment  by  Radix 
Broadcasting.  Inc.  (File  No.  BPH- 
92G304MH).  See  62  FR  47787, 
September  9, 1997.  With  this  action  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  March  9.  1998. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLQMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
ond  Order  in  MM  Docket  No.  97-196 
adopted  January  14, 1998,  and  released 
January  23. 1998.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3805,  1231  20th  Sti«et, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PAflT73-[AMENDE0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aalhvily:  47  U.S.C  154.  303.  334.  336. 

fTaJOa    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  298A  at  Lafayette. 

Federal  Communications  Commission. 

John  A.  KaroiMW. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  96-2635  Filed  2-3-98.  8:45  am) 
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FEDERAL  COMMUNICATIONS 
00MM»8K>N 

47CFRParl73 
7320] 


Radto  Broadcasting  Servicas; 
Eatonton  and  Sandy  Springs,  QA; 
Annlslon  and  Unavllla,  AL 

AQBICV:  Federal  Communications 

Commission. 

ACTKM:  Final  rule;  Application  for 

Review. 


:  This  document  dismisses  an 
Application  for  Review  filed  by  WNNX 
License  Investment  Co.  directed  to  an 
Order  dismissing  an  earlier  Application 
for  Review  in  this  proceeding.  62  FR 
38245  (July  17.  1997).  With  this  action, 
the  proceeding  is  terminated. 
OTCCnVE  date:  February  4.  1998. 
KM  FURTHER  MFORMATKM  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau. 
(202) 418-2177. 

SUPPLaCNTARV  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order. 
MM  Docket  No.  8&-585.  adopted 
January  14, 1998,  and  released  January 
23. 1998.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  239).  1919 
M  Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3805, 
1231  M  Street,  NW,  Washington,  DC 
20036. 

List  ofSobiects  in  47  CFR  Part  73 

Radio  broadcasting. 
1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Aolharily:  47  U.S.C  154.  303.  334, 336. 
Federal  Communications  Commission. 
Douglas  W.WdiUnk. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[PR  Doc  96-2634  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
pFARSCaaet7-0321] 


Dafanaa  Fadaral  Acquisition 
Rsgulatlon  Supplamant;  Wahrar  of 
Domaatic  Sotirea  RaatrtctkNW 

aobcy:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  R^ulation  Supplement 
(DFARS)  to  implement  Section  811  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998.  Section  811  limits 
the  authority  for  waiver  of  the  domestic 
source  restrictions  of  10  U.S.C  2534(a). 

DATES:  Effective  date:  February  4. 1998. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  April  6. 1998.  to  be  considered 
in  the  formulation  of  the  final  rule. 


Interested  parties  should 
submit  written  comments  to:  Defense . 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD 
(A&T)DP(DAR).  IMD  3D139.  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number:  (703) 
602-0350. 

E-mail  comments  submitted  over  the 
Internet  shotdd  be  addressed  to: 
dfarsOacq.osd.mil 

Please  cite  DFARS  Case  97-D321  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  97-D321  in  the  subfect  line. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Amy  WiUiams,  (703)  602-0131. 
SUPPt-BfCNTARY  information: 

A.  Backgnrand 

10  U.S.C.  2534(a)  contains  domestic 
source  restrictions  applicable  to 
prooirement  of  the  following  items: 
buses,  chemical  weapons  antidote, 
components  for  naval  vessels  (including 
air  circuit  breakers,  anchor  and  mooring 
chain,  and  totally  enclosed  lifeboats), 
and  ball  and  roller  bearings.  Section  810 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  (Public  Law 
104-201)  added  authority  at  10  U.S.C. 


2534(d)  to  permit  DoD  to  waive  the 
restrictions  of  10  U.S.C  2534(a),  if 
application  of  the  restrictions  would 
impede  the  reciprocal  procurement  of 
defense  items  under  a  memorandum  of 
understanding  with  a  foreign  country. 
On  April  7, 1997,  the  Under  Secretary 
of  Defense  (Acquisition  and 
Technology)  exercised  this  authority  by 
waiving  the  restrictions  of  10  U.S.C 
2534(a)  for  items  procured  from 
qualifying  countries,  i.e.,  the  countries 
listed  in  DFARS  225.872-1 .  The 
provisions  of  the  waiver  were 
incorporated  in  an  interim  DFARS  rule 
published  in  the  Federal  Register  on 
June  24, 1997  (62  FR  34114)  pAC  91- 
12,  Item  XVm,  DFARS  Case  96-319). 
Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85)  amended  10  U.S.C 
2534  to  provide  that  DoD  may  exercise 
the  waiver  authority  of  10  U.S.C 
2534(d)  only  if  the  waiver  is  made  fm 
a  particular  item  and  for  a  particiilar 
foreign  country.  Therefore,  the  blanket 
waiver  signed  by  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  April  1, 1997,  is  no  longer 
applicable.  This  interim  rule  amends 
DFARS  Parts  225  and  252  to  implement 
Section  811  of  Public  Law  105-85. 
DFARS  Case  96^319  has  been  closed 
into  this  new  DFARS  Case  97-D321. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  R^ulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.. 
because  there  are  no  known  small 
business  manufecturers  of  buses,  air 
circuit  breakers,  or  the  restricted 
chemical  weapons  antidote;  the 
acquisition  of  anchor  and  mooring 
chain,  totally  enclosed  lifeboat  survival 
systems,  and  noncommercial  ball  and 
roller  bearings  is  presently  restricted  to 
domestic  sources  by  defense 
appropriations  acts:  and  the  restrictions 
of  10  U.S.C  2534(a)  do  not  apply  to 
purchases  of  commercial  items 
incorporating  ball  or  roller  bearings.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  prepared.  Comments 
are  invited  from  small  businesses  and 
other  interested  parties.  Comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  also  will  be  considered 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D321  in  correspondence. 

C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  this  interim  rule 
does  not  impose  any  information 


collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501.  et 
seq. 

D.  Detannination  To  Issue  an  Interim 
Role  -  *  f    • 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85).  Section  811  limits 
the  waiver  authority  provided  in  10 
U.S.C.  2534(d).  Therefore,  the  waiver  of 
the  restrictions  of  10  U.S.C.  2534(a),  that 
was  signed  by  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  April  7, 1997,  under  the  prior 
authority  of  10  U.S.C.  2534(d),  is  no 
longer  applicable.  Section  811  was 
effective  upon  enactment  on  November 
18, 1997.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subiects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Midwle  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  225  and  252 
are  amended  as  follows:  

1.  The  authority  citation  for  48  CFR 
Parts  225  and  525  continues  to  read  as 
follows: 

Avihariljr:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225-FORElQN  ACQUISITION 

225.872-1    [Amended] 

2.  Section  225.872-1  is  amended  by 
removing  paragraph  (d). 

3.  Section  225.7005  is  revised  to  read 
as  follows: 

225.7006    Waiver  of  certain  restrictions. 

"Where  provided  for  elsewhere  in  this 
subpart,  the  restrictions  on  certain 
foreign  purchases  imder  10  U.S.C 
2534(a)  may  be  waived  as  follows: 

(a)(1)  The  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  without 
power  of  delegation,  may  waive  the 
restriction  for  a  particular  item  for  a 
particular  foreign  country  upon 
determination  that — 

(i)  United  States  producers  of  the  item 
would  not  be  jeopardized  by 
competition  firom  a  foreign  country,  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 


the  United  States  discriminates  against 
defense  items  produced  in  that  country; 
or 

(ii)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoD  and  a  foreign 
coimtry.  or  would  impede  the  reciprocal 
procurement  of  defense  items  under  a 
memorandum  of  understanding 
providing  for  reciprocal'  procurement  of 
defense  items  under  225.872,  and  that 
coimtry  does  not  discriminate  against 
defense  items  produced  in  the  United 
States  to  a  greater  degree  than  the 
United  States  discriminates  against 
defense  items  produced  in  that  country. 

(2)  A  notice  of  determination  to 
exerdse  the  waiver  authority  must  be 
published  in  the  Federal  Register  and 
submitted  to  the  congressional  defense 
committees  at  least  15  days  before  the 
effective  date  of  the  waiver. 

(3)  Such  waiver  shall  be  in  effect  for 
a  period  not  greater.than  1  year. 

(b)  The  head  of  the  contracting 
activity  may  waive  the  restriction  on  a 
case-by-case  basis  upon  execution  of  a 
determination  and  findings  that  any  of 
the  following  applies: 

(1)  The  restriction  would  cause 
unreasonable  delays. 

(2)  Satisfactory  quality  items 
manufactured  in  the  United  States  or 
Canada  are  not  available. 

(3)  Application  of  the  restriction 
would  result  in  the  existence  of  only 
one  source  for  the  item  in  the  United 
States  or  Canada. 

(4)  Application  of  the  restriction  is 
not  in  the  national  security  interests  of 
the  United  States. 

(5)  Application  of  the  restriction 
would  adversely  affect  a  U.S.  company. 

(c)  The  restriction  is  waived  when  it 
would  cause  unreasonable  costs.  The 
cost  of  the  item  of  U.S.  or  Canadian 
origin  is  unreasonable  if  it  exceeds  150 
percent  of  the  offered  price,  inclusive  of 
duty,  of  items  which  are  not  of  U.S.  or 
Canadian  origin. 

4.  Section  225.7007-1  is  revised  to 
read  as  follows: 

225.7007-1    Restriction. 

In  accordance  with  10  U.S.C.  2534,  do 
not  acquire  a  multipassenger  motor 
vehicle  (bus)  unless  it  is  manufactured 
in  the  United  States  or  Canada. 

5.  Section  225.7007-3  is  revised  to 
read  as  follows: 

225.7007-3    Exceptions. 

This  restriction  does  not  apply  in  any 
of  the  following  circumstances: 

(a)  Buses  manufactured  outside  the 
United  States  and  Canada  are  needed  for 
temporary  use  because  buses 
manufactured  in  the  United  States  or 
Canada  are  not  available  to  satisfy 


requirements  that  cannot  be  postponed. 
Such  use  may  not,  however,  exceed  the 
lead  time  required  for  acquisition  and 
delivery  of  buses  manufactured  in  the 
United  States  or  Canada. 

(b)  The  requirement  for  buses  is 
temporary  in  natuire.  For  example,  to 
meet  a  special,  nonrecurring 
requirement  or  a  sp>oradic  and 
infrequent  recurring  requirement,  buses 
manufactured  outside  the  United  States 
and  Canada  may  be  used  for  temporary 
periods  of  time.  Such  use  may  not, 
however,  exceed  the  period  of  time 
needed  to  meet  the  special  requirement 

(c)  Buses  manufectured  outside  the 
United  States  and  Canada  are  available 
at  no  cost  to  the  U.S.  Government. 

(d)  The  acquisition  is  for  an  amount 
that  does  not  exceed  the  simplified 
acquisition  threshold. 

6.  Section  225.7007-4  is  revised  to 
read  as  follows: 

22S.7007-4    Walvar. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

7.  Section  225.7010-1  is  amended  by 
revising  the  introductory  text  to  reed  as 
follows: 

225.7010-1    Restriction. 

In  accordance  with  10  U.S.C.  2534 
and  defense  industrial  mobilization 
requirements  (see  subpart  208.72),  do 
not  acquire  chemical  weapons  antidote 
contained  in  automatic  injectors,  or  the 
components  for  such  injectors,  unless 
the  chemical  weapons  antidote  or 
component  is  manufactured  in  the 
United  States  or  Canada  by  a  company 
that— 
*        •        •        •        • 

8.  Section  225.7010-2  is  revised  to     -- 
read  as  follows: 

22S.7010-2    Exoeptioa 

The  restriction  of  225.7010-1  does  not 
apply  if — the  acquisition  is  for  an 
amount  that  does  not  exceed  the 
simplified  acquisition  threshold. 

9.  Section  227.7010-3  is  revised  to 
read  as  follows: 

225.7010-3    waiver. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

10.  Section  225.7016-1  is  revised  to 
read  as  follows: 

225.7016-1    Restriction. 

In  accordance  with  10  U.S.C  2534,  do 
not  acquire  air  circuit  breakers  for  naval 
vessels  unless  they  are  manufactured  in 
the  United  States  or  Canada. 

11.  Section  225.7016-2  is  amended  in 
paragraph  (b)  by  revising  the  first 
sentence  to  read  as  follows: 
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22S.70ie-2    Exoepttona. 

*        •        •        «        • 

(b)  Spare  or  repair  parts  are  needed  to 
support  air  circuit  breakers 
manufactured  outside  the  United  States 
and  Canada.*  *  * 

12.  Section  225.7016-3  is  revised  to 
read  as  follows: 

28ft.7016-3    Waiww. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

13.  Section  225.7019-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


22ft.701t-1 

(a)  In  accordance  with  10  U.S.C.  2534. 
through  fiscal  year  2000,  do  not  acquire 
ball  and  roller  bearings  or  bearing 
components  that  are  not  manufactured 
in  the  United  States  or  Canada. 


14.  Section  225.7019-3  is  amended  by 
removing  paragraphs  (a)(l)(iii)  and  (iv); 
redesignating  paragraphs  (a)(l)(v).  (vi), 
and  (vii)  as  paragraphs  (a)(l)(iii).  (iv). 
and  (v),  respectively:  redesignating 
paragraph  (b)  as  paragraph  (c).  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

2».701«-a    WMwar. 

•     *  •        •        •        • 

(b)(1)  The  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  without 
power  of  delegation,  may  waive  the 
restriction  in  225.7019-l(a)  for  a 
particular  foreign  country  upon 
determination  that — 

(i)  United  States  producers  of  the  item 
would  not  be  ieopardized  by 
competition  from  a  foreign  country,  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 
the  United  States  discriminates  against 
defense  items  produced  in  that  country; 
or 

(ii)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoO  and  a  foreign 
country,  or  would  impede  the  reciprocal 
procurement  of  defense  items  under  a 
memorandum  of  undmvtainding 
providing  for  reciprocal  procurement  of 
defense  items  under  225.872,  and  that 
country  does  not  discriminate  against 
defense  items  produced  in  the  United 
States  to  a  greater  degree  than  the 
United  States  discriminates  against 
defense  items  produced  in  that  country. 

(2)  A  notice  of  the  determination  to 
exercise  the  waiver  authority  must  be 
published  in  the  Federal  Register  and 
submitted  to  the  congressional  defense 
connnittees  at  least  15  days  before  the 
effective  date  of  the  waiver. 


(3)  Such  waiver  shall  be  in  effect  for 
a  period  not  greater  than  1  year. 

15.  Section  225.7022-1  is  amended  in 
paragraph  (b)  by  revising  the  first 
sentence  to  read  as  follows: 

229.7022-1    ReMrtetions. 


(b)  In  accordance  with  10  U.S.C. 
2534(a)(3)(B),  do  not  purchase  a  totally 
enclosed  lifeboat  that  is  a  component  of 
a  naval  vessel,  unless  it  is  manufactured 
in  the  United  States  or  Canada.  *  *  * 

16.  Section  225.7022-2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

22S.7022-2    Exceptions. 

(b)  Spare  or  ref>air  parts  are  needed  to 
support  totally  enclosed  lifeboats 
manufactured  outside  the  United  States 
and  Canada. 

17.  Section  225.7022-3  is  revised  to 
read  as  follows: 


22S.7022-9 

The  waiver  criteria  at  225.7005  apply 
only  to  the  restriction  of  225.7022-l(b). 

PART  252— SOUCITATION 
PROVISIONS  AND  COHTRACT 
CLAUSES 

18.  Section  252.225-7016  is  amended 
by  revising  the  clause  date  and 
paragraph  (c)(1)  to  read  as  follows: 


291.2S9-7016 

0( 


i^^^^to^^MtfMi  tfMi  Ajwrf^rilkMi 


RESTRICTION  ON  ACQUISITION  OF  BALL 
AND  ROLLER  BEARINGS  (FEB  1998) 


(cXD  The  restriction  in  paragraph  (b)  of 
this  clause  does  not  apply  to  the  extent  that 
the  end  items  or  components  containing  ball 
or  roller  bearings  are  commercial  items. 

•  •         •         •  • 

19.  Section  252.225-7029  is  revised  to 
read  as  follows: 

2S2.22ft-702»    PielewiK*  tor  UnHed  States 
or  Canadtan  Air  CIrcuN  Bfealtars. 

As  prescribed  in  225.7016-4,  use  the 
following  clause: 

PREFERENCE  FOR  UNITED  STATES  OR 
CANADIAN  AIR  CIRCUIT  BREAKERS  (FEB 
1998) 

(a)  Unless  otherwise  specified  in  its  offer, 
the  Contractor  agrees  that  air  circuit  breakers 
for  naval  vessels  provided  under  this  contract 
shall  be  manufactured  in  the  United  States  or 
Canada. 

(b)  Unless  an  exception  applies  or  a  waiver 
is  granted  under  22S.7005  (a)  or  (b)  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement,  preference  will  be  given  to  air 
circuit  breakers  manufactured  in  the  United 
States  or  Canada  by  adding  SO  percent  for 
evaluation  purposes  to  the  offered  price  of  all 
other  air  circuit  breakere. 


[End  of  clause) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

40  CFR  Part  572 

Poetot  Na  NHTSA-0e-329e] 

Rm2127-AF41 

AfittiropofiiofpMc  Taat  Dummy! 
Occupant  Craah  Prolaction 

AOBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

action:  Final  rule;  technical 
amendment. 

summary:  In  December  1996.  NHTSA 
published  a  rule  amending  the 
specifications  for  the  Hybrid  III  test 
dummy.  The  diumny  is  specified  by  the 
agency  for  use  in  compliance  testing 
imder  its  occupant  protection  standard. 
The  amendments  made  minw 
modifications  in  the  dummy's  femtirs 
and  ankles  to  improve  biofidelity.  In 
response  to  petitions  for 
reconsideration,  this  document  malces 
minor  technical  amendments  and 
corrections  to  that  rule. 
DATES:  Effective  Date:  The  amendments 
are  effiactive  March  6, 1998. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  March  23. 1998. 
ADORESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  of 
this  rule  and  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  S.W..  Washington,  D.C. 
20590. 

FOR  FURTHER  MPORMATKM  CONTACT.  FOT 
nonlegal  issues:  Stan  Backaitis,  Office  of 
Crashworthiness  Standards  (telephone: 
202-366-4912).  For  legal  issues: 
Edward  Clancy.  Office  of  the  Chief 
Counsel  (202-366-2992).  Both  can  be 
reached  at  the  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
S.W..  Washington.  D.C.  20590. 
SUPPIABfTARY  INFORMATION:  On 
December  26. 1996.  NHTSA  published 
in  the  Federal  Registar  (61  FR  67953)  a 
rule  amending  the  specifications  for  the 
Hybrid  m  test  dummy.  The  dummy  is 
specified  by  the  agency  for  use  in 
compliance  testing  under  Standard  No. 
208,  Occupant  Cmsh  Protection.  The 
amendments  made  minor  modifications 
in  the  dummy's  femurs  and  ankles  to 
improve  biofidelity.  The  agency 


explained  that  while  the  modifications 
may  have  some  minimal  effect  on  head 
injury  criterion  (HIC),  chest,  and  femur 
test  data,  the  resulting  improvement  in 
data  quality  and  reliability  will  more 
than  offset  these  differences  and  make 
the  diunmy  more  useful  in  tests  at  the 
more  severe  impact  conditions  of  some 
research  and  vehicle  development 
programs. 

The  American  Automobile 
Manufacturers  Association  (AAMA) 
submitted  a  petition  for  reconsideration 
of  those  amendments,  requesting 
"minor  technical  corrections  to  the  hip- 
femur  flexion  test  portion  of  the 
amendment  based  on  discovery  of  some 
apparently  inadvertent  revisions  in  the 
transcript  of  the  final  rule."  That 
organization  noted  that  the  revised 
dummy  femur/hip  )oint  and  ankle/foot 
spedficatious  were  based  on  a 
cooperative  effort  between  the  auto 
industry,  dtunmy  manufacturers,  and 
the  agency.  This  work  was  conducted 
primarily  tlux>ugh  the  Society  of 
Automotive  En^eers  (SAE)  Dummy 
Family  Task  Group. 

AAMA  explained  its  requested 
changes  as  follows: 

Section  572.3S(cHl)  of  the  amendment 
specifies  the  new  hip  joint  femur  flexion 
verification  test.  The  first  part  of  the 
associated  perfbnnance  specification  states 
that"*  •  *  the  femur  rotation  at  50  ft-lbf  of 
torque  will  not  be  more  than  36  deg.  from  its 
initial  horizontal  orientation  *  *  '."The 
description  of  this  requirement  in  the 
amendment  "preamble"  is  "*  *  *  a  load 
(momentl  of  50  ft-lbf  cannot  be  exceeded 
before  the  {smur  rotates  36  degrees."  Data 
bom  SAE  Task  Group  round-robin  testing 
*  *  *  show  that  some  pelvises  (especially 
new  ones)  would  not  meet  the 
"specification"  described  in  the  preamble. 
This  may  cause  some  unintended  confusion. 
Accordingly,  we  recommend  the  following 

minor  clumge  in  the  regulatory  language  for 
clarification,  based  on  the  SAE  Task  Group 
data:  "*  *  *  the  femur  torque  at  30  degrees 
rotation  £tom  its  initial  horizontal  orientation 
will  not  be  more  than  70  ft-lbf  *  *  *." 

The  second  part  of  the  section  572.35(c)(1) 
performance  specification  states  that  "*  *  ■ 
at  150  ft-lbf  of  torque  (the  femur  rotation] 
will  not  be  less  than  46  deg.  or  more  than  52 
deg."  The  SAE  Task  Group  agreed  at  its 
meeting  of  May  24. 1995  that  the  flexion 
angle  range  should  be  approximately  41  to  48 
degrees  at  150  ft-lbf  of  applied  torque,  based 
on  the  round  robin  testing  data.  The  46  to  52 
degree  angle  range  corresponded  to  a  torque 
of  250  ft-lbf.  The  ISO  ft-lbf  torque  with  its 
corresponding  angle  range  was  chosen 
because  (1)  the  250  ft-lbf  torque  had  been 
shown  to  damage  the  pelvis  flesh,  and  (2)  use 
of  the  150  ft  Ibf  torque  would  facilitate 
detection  of  changes  in  the  hip-fiemur  range 
of  motion  without  significant  damage  to  the 
pelvis.  Thus,  the  150  ft-lbf  specification  with 
its  corresponding  angle  range  is  sufficient  for 
the  purpose  of  the  verification  test. 


Accordingly,  consistent  with  the  SAE  Task 
Group  data  and  round-off  convention,  we 
recommend  the  following  minor  change  to 
the  specification:  "*  •  •  at  150  ft-lbf  of 
torque  will  not  be  less  than  40  deg.  or  more 
than  50  deg." 

NHTSA  has  evaluated  the  minor 
technical  changes  recommended  by 
AAMA  and  concluded  that  they  have 
merit.  With  respect  to  specification  of 
femur  torque  at  30  deg.  of  rotation, 
AAMA's  recommendation  provides  a 
more  precise  definition  of  when  the 
torque  measiuement  is  to  be  made.  The 
current  specification  allows  the  torque 
to  reach  die  50  ft-lbf  value  at  any 
rotation  at  or  before  36  deg.  This  torque 
level  was  established  on  the  basis  of 
tests  with  several  modified,  but 
previously  used  dimmiies  whose  femur 
flesh  is  somewhat  less  resistant  to  femur 
motion  than  that  of  newly  manufacttired 
dummies.  At  this  range  of  femur 
rotation  resistance  torque  is  made  up 
primarily  of  vinyl  flesh  compression 
rather  than  direct  femur  to  pelvis  bone 
bumper  engagement.  The  slightly  higher 
torque  in  the  AAMA  recommendation  is 
small  enough  not  to  have  any  effect  on 
the  dummy's  impact  response,  but  will 
allow  newly  manufactured  dummies  to 
pass  the  calibration  test  specifications. 

In  addition,  the  AAMA 
recommendation  to  measure  the 
resisting  torque  at  a  given  femur  rotation 
will  provide  a  more  consistent 
measiu«ment  of  torque  at  a  point  just 
before  the  engagement  with  the  femur 
biunper  occiurs  instead  of  at  any  rotation 
before  the  36  degrees  are  reached.  Data 
submitted  by  AAMA  show  that  torque 
measurement  at  various  rotation  levels 
would  allow  more  variation  than 
needed  and  would  serve  no  purpose. 

AAMA  also  recommendea  centering 
the  femiu  rotation  window  at  the  150  ft- 
lbf  torque  level  by  lowering  the  top  limit 
fiY>m  52  deg  to  50  deg.  and  the  bottom 
limit  fi-om  46  deg.  to  40  deg.  This 
adjusted  range  is  needed  to 
accommodate  new  dummies  whose  new 
and  unexercised  flesh  provides  slightly 
more  resistance  to  rotation  than  those 
dummies  that  have  been  previously 
exposed  to  impacts. 

Both  requested  adjustments  are  minor 
corrections  of  the  originally  specified 
ranges.  They  have  been  derived  and 
evaluated  by  the  SAE  Task  Croup. 
NHl'SA  agrees  they  are  sufficient  for  the 
purpose  of  verification  tests. 

NHTSA  also  received  a  p)etition  for 
reconsideration  concerning  the  hip- 
femiu  flexion  test  portion  of  the 
amendment  fit)m  Applied  Safety 
Technologies  Corporation,  and  a  request 
for  technical  amendment  from  Toyota. 
Those  companies  raised  similar  issues 
to  those  raised  by  AAMA,  and  the 


amendments  being  made  respond  to 
their  concerns. 

AAMA  also  identified  two 
typographical  errors  in  the  final  rule. 
That  organization  stated: 

First,  in  the  drawing  list  table  following 
section  572.31(a)(3),  the  date  listed  for  the 
"78051-123  arm  assembly — complete  (LH)" 
is  "May  20,  1996"  (emphasis  added).  We  are 
not  aware  of  any  changes  made  to  the  arm 
assembly  drawing  in  1996,  and  believe  that 
the  correct  year  is  1978  (consistent  with  the 
date  listed  for  the  right  hand  ami  assembly, 
for  example).  Second,  paragraph  (c)(2Mv]  at 
the  end  of  the  revised  section  572.35 
regulatory  text  in  the  amendment  transcript 
references  "paragraph  (c)(3)  of  this  section" 
regarding  operating  environment  and 
temperature  specifications.  There  is  no  such 
I>aragraph  in  the  revised  section  572.35. 
Temperature  and  humidity  conditions  are 
specified  in  paragraph  (b)(2)(ii)  of  revised 
section  572.35.  Accordingly,  this  should  be 
the  reference  in  paragraph  (c)(2)(v)  of  this 
section. 

NHTSA  agrees  that  these  were     ' 
typographical  errors  and  is  correcting 
them. 

These  minor  technical  amendments 
were  not  reviewefflinder  E.G.  12666. 
NHTSA  has  considered  costs  and  other 
factors  associated  with  these 
amendments,  and  determined  that  these 
amendments  do  not  change  any  of  the 
conclusions  in  the  December  1996  final 
rule  regarding  the  impacts  of  that  final 
rule,  including  the  impacts  on  small 
businesses,  manufacturers  and  other 
entities. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  part  572  as 
follows: 

PART  572— [AMENDED] 

1.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

Subpart  E— Hyt>rid  III  Dummy 

2.  Section  572.31  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§572.31    Qeneral  description. 

(a)*  •  • 

(3)  A  General  Motors  Drawing  No. 
78051-218,  revision  S,  titled  "Hybrid  III 
Anthropomorphic  Test  Dummy,"  dated 
May  20, 1978,  the  following  comptment 
assemblies,  and  subordinate  drawings: 


Drawing  No. 


sion 
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by  section  118  of  the  MMPA.  The 
proposed  LOF  for  1998  was  published 
on  May  27, 1997  (62  FR  28657).  The 
fishery  classification  criteria  are 
specified  in  the  implementing 
regulations  for  section  118  of  the  MMPA 
(50  CFR  part  229,  see  also  a  discussion 
of  these  criteria  at  60  FR  45086,  August 
30, 1995). 
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78051-61  head  assembly— com- 
plete, dated  May  20.  1978. 

78051-90  neck  assembly— conv 
plete,  dated  May  20.  1978. 

•78051-89  upper  torso  assembly— 
complete,  dated  May  20,  1978. 

78051-70  tower  torso  assembly- 
complete,  dated  August  20. 
1996,  except  for  drawing  No. 
78061-55.  "Instrumentation  As- 
sembly— Pelvic  Accelerometer." 
dated  August  2.  1979. 

86-5001-001  leg  assembly— com- 
plete (LH).  dated  March  26.  1996. 

86-5001-002  leg  assembly— com- 
plete (RH).  dated  March  26,  1996. 

78051-123  arm  assembly— com- 
plete (LH),  dated  May  20,  1978. 

78051-124  arm  assembly— oxn- 
plete  (RH),  dated  May  20,  1978. 


(T) 
(A) 
(K) 
(E) 


(A) 
(A) 
(0) 
(0) 


3.  Section  572.35  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(2)(v) 
to  read  as  follows: 

§572.36    Ufflbe. 

•  •         •         •         • 

(c)  Hip  joint-femur  flexion.  (1)  When 
each  femur  is  rotated  in  the  flexion 
direction  in  accordance  with  paragraph 
(c)(2)  of  this  section,  the  femur  torque  at 
30  deg.  rotation  from  its  initial 
horizontal  orientation  will  not  be  more 
than  70  it-lbf,  and  at  150  ft-lbf  of  torque 
will  not  be  less  than  40  deg.  or  more 
than  50  deg. 

(2)'   •  • 

(v)  Operating  environment  and 
temperature  are  the  same  as  specified  in 
paragraph  (b)(2)(ii)  of  this  section. 

•  •        •        •        • 

Issued:  January  29. 1998. 
Ricania  M*ftiaez. 
Administrator. 

IFR  Doc.  98-2645  Filed  2-3-98: 8:45  am] 
BNXMO  cooc  «>10-a»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapdarle 
Adminiatration 

S0CFRPart229  ^^ 
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Final  Uat  of  Fiahariaa  for  1998 

AOENCY:  National  Marine  Fisheries 
Service  (f4MFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  NMFS  publishes 
its  final  List  of  Fisheries  (LOF)  for  1998. 
The  LOF  classifies  fisheries  as  Category 
I,  II,  or  III,  based  on  their  levels  of 
incidental  mortalities  and  serious 
injuries  of  marine  mammals.  The  LOF 
informs  the  public  of  the  level  of 
interactions  with  marine  mammals  in 
various  U.S.  commercial  fisheries  and  of 
fisheries'  requirements  under  certain 
MMPA  provisions,  to  register  for 
Authorization  Certificates  or  carry 
fishery  observers. 
DATES:  The  changes  to  the  List  of 
Fisheries  for  1996  are  effective  on 
February  4, 1998. 

ADDRESSES:  Information  and  registration 
materials  for  the  region  in  which  a 
fishery  occurs  and  reporting  forms  may 
be  obtained  from  the  following 
addresses: 

NMFS,  Northeast  Region,  One 
Blackburn  Drive.  Gloucester,  MA 
01930-2298,  Attn:  Sandra  Arvilla; 
NMFS,  Southeast  Region.  9721 
Executive  Center  Drive  North.  St.     . 
Petersburg,  FL  33702,  Attn:  Joyce 
Mochrie; 
NMFS,  Southwest  Region,  Protected 
Species  Management  Division.  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213,  Attn:  Don  Peterson; 
NMFS,  Northwest  Region,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115, 
Attn:  Permits  Office;  NMFS,  Alaska 
Region,  Protected  Resources,  P.O.  Box 
22668,  709  West  9th  Street,  Juneau. 
AK  99802,  Attn:  Ursula  Jorgensen. 
Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  1315  East- West  Hwy,  Silver 
Spring,  MD  20910  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  NOAA  Desk  Officer, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Eisele.  Office  of  Protected 
Resources,  301-713-2322;  Kim 
Thounhurst,  Northeast  Region,  508- 
281-9136;  Kathy  Wang.  Southeast 
Region.  813-570-5312;  Irma 
Lagomarsino,  Southwest  Region,  562- 
980-4016;  Brent  Norberg,  Northwest 
Region,  206-526-6733;  Steven 
Zimmerman.  Alaska  Region,  907-586- 
7235. 

SUPPt.EMBfrARY  INFORMATION: 
Publication  of  the  LOF,  which  places  all 
U.S.  commercial  fisheries  into  one  of 
the  three  categories  based  on  their  levels 
of  incidental  mortality  and  serious 
injury  of  marine  mammals,  is  required 


Registration  Requirements  for  Vesseb 
Participating  in  Category  I  and  11 
Fisheries 

Vessel  or  gear  owners  participating  in 
Category  I  or  D  fisheries  must  register 
under  the  MMPA,  as  required  by  50  CFR 
229.4.  Registration  under  the  MMPA  is 
administered  by  NMFS  regional  offices. 
Thus,  the  procedures  and  fees 
associated  with  registration  diffier 
between  Regions.  Under  50  CFR  229.4. 
the  granting  and  administration  of 
Marine  Mammal  Authorization  Program 
(MMAP)  certificates  are  to  be  integrated 
and  coordinated  with  existing  state  and 
Federal  fishery  license,  registration,  or 
permit  systems  and  related  programs, 
whenever  possible.  Alternative 
registration  programs  have  been 
implemented  in  the  Alaska  Region. 
Northwest  Region,  and  Northeast 
Region.  Special  procedures  and 
instructions  for  registration  in  these 
Regions  are  set  forth  below. 

For  fisheries  in  which  the  granting 
and  administration  of  authorizations 
have  not  been  integrated  with  state 
licensing,  registration,  or  permitting 
systems,  owners  of  vessels  or  gear  must 
register  writh  the  NMFS  Region  in  which 
their  fishery  operates.  NMFS  Regional 
Offices  annually  send  renewal  packets 
to  participants  in  Category  I  or  II 
fisheries  that  have  previously  registered 
with  NMFS;  however,  it  is  the 
responsibility  of  fishers  to  ensure  that 
registration  or  renewal  forms  are 
submitted  to  NMFS  at  least  30  days  in 
advance  of  fishing.  If  fishers  have  not 
received  a  renewal  packet  by  January  1. 
or  are  registering  for  the  first  time, 
requests  for  registration  forms  should  be 
sent  to  the  appropriate  NMFS  Regional 
Offices  listed  in  this  notice  under 
ADDRESSES. 

Registrants  must  return  the 
registrationiorm  and  a  $25  fee  to  the 
NMFS  Regional  Office  in  which  their 
fishery  operates.  NMFS  will  send  the 
vessel  owner  an  Authorization 
Certificate,  a  program  decal,  and 
reporting  forms  within  30  days  of 
receiving  the  registration  or  renewal 
form  and  application  fee. 


Region-Specific  Ragistratiaa 
Requirements  for  Category  I  and  n 
Fisheries 

These  registration  procedures  were 
outlined  in  the  1997  LOF  (62  FR  33, 
January  2. 1997)  and  are  clarified  here   ' 
to  provide  further  guidance  for 
registration  in  the  Alaska.  Northwest, 
and  Northeast  Regions. 

Alaska  Region  MMAP  Registration  for 
1998 

The  Alaska  Region  has  integrated 
MMAP  registration  for  Alaska  Category 
n  fisheries  with  the  Alaska  State  system 
for  registering  commercial  vessels  and 
permitting  commercial  fishers.  The 
information  required  for  MMAP 
registration  will  be  (Stained  by  NMFS 
directly  from  the  State  of  Alaska  and 
will  be  automatically  incorporated  into 
the  NMFS  MMAP  database.  At  the 
beginning  of  each  calendar  year, 
permitted  vessel  owners  and  set  net 
operators  will  be  sent  an  MMAP 
certificate  for  that  year,  an  MMAP  decal, 
the  terms  and  conditions  of  the 
authorization,  and  marine  mammal 
injury  and  mortality  reporting  forms. 
MMAP  certificates  wiU  be  valid  only  if 
presented  Vith  a  valid  fishing  permit. 

This  integration  process  is  m  effect  for 
all  Category  II  Alaska  fisheries.  If  a 
vessel  owner  plans  to  participate  in  one 
or  more  of  the  Category  II  fisheries  and 
is  licensed  under  the  State  of  Alaska's 
Commercial  Fisheries  Entry  Program, 
the  vessel  owner  will  be  registered 
automatically  in  the  MMAP  and  will  not 
have  to  submit  MMAP  registration,  or 
renewal  materials,  or  a  processing  fee. 

Northwest  Region  MMAP  Registration 
for  1998 

In  the  Northwest  Region,  the  States  of 
Washington  and  Oregon  have  agreed  to 
continue  issuing  MMAP  certificates  for 
Category  I  and  n  fishers  as  part  of  the 
fishing  license  renewal  process.  MMAP 
certificates  will  be  valid  only  if 
presented  with  a  valid  fishing  permit. 
This  integration  process  is  in  effect  for 
all  WA  and  OR  Category  II  fisheries.  If 
a  vessel  owner  plans  to  participate  in 
one  or  more  of  the  Clategory  II  fisheries 
and  has  a  license  issued  by  the  State  of 
Oregon  or  Washington,  the  vessel  owner 
will  be  registered  automatically  in  the 
MMAP  and  will  not  have  to  submit 
MMAP  registration,  or  renewal 
materials,  or  a  processing  fee. 

Northeast  Region  MMAP  Registration 
for  1998 

The  Northeast  Region  has  integrated 
MMAP  registration  with  Federal  and/or 
state  permit  processes  for  the  following 
fisheries:  Gulf  of  Maine,  U.S.  mid- 
Atlantic  lobster  fishery;  Atlantic  squid. 


mackerel,  butterfish  trawl  fishery;  and 
the  New  England  multispecies  sink 
gillnet  fishery  (including,  but  not 
limited  to,  species  as  defined  in  the 
Northeast  Multispecies  Fishery 
Management  Plan,  deafish,  and 
monkfish).  The  Category  I  sink  gillnet 
fishery  includes  regulated  and  non- 
r^ulated  fisheries.  Particiiiants  in  the 
federally  regulated  segment  will  be 
registerd  in  the  MMAP  automatically 
through  integration  with  the  Federal 
permit  process.  Fishers  who  do  not  hold 
a  Federal  multispecies  sink  gillnet 
permit  and  who  fish  with  sink  gillnet  in 
state  waters  and/or  for  non-regulated 
species  (dogfish  and  monkfish)  are 
required  to  submit  an  MMAP 
registration  form  and  processing  fee  to 
NMFS. 

Federally  permitted  participants  in 
the  squid,  mackerel,  butterfish  trawl 
fishery  will  be  registered  in  the  MMAP 
automatically  through  integration  with 
the  Federal  permit  process.  Fishers  who 
do  not  hold  a  Federal  squid,  mackerel, 
butterfish  trawl  permit  and  who  trawl 
for  those  species  are  required  to  submit 
an  MMAP  registration  form  and 
processing  fee  to  NMFS. 

State  and  federally  permitted 
participants  in  the  lobster  trap/pot 
fishery  will  be  registered  in  the  MMAP 
automatically  through  integration  with 
other  permit  processes. 

For  all  participants  in  fisheries  for 
which  NMFS  has  integrated  registration 
with  permit  processes,  the  vessel  owner 
will  be  registered  automatically  in  the 
MMAP  and  will  not  have  to  submit 
MMAP  registration,  or  renewal 
materials,  or  a  processing  fee.  At  the 
beginning  of  each  calendar  year,  these 
vessel  owners  will  be  sent  an  MMAP 
certificate  for  that  year,  the  terms  and 
conditions  of  the  authorization,  and 
marine  mammal  and  injury  reporting 
forms.  MMAP  certificates  will  be  valid 
only  if  presented  with  a  valid  state  or 
Federal  fishing  piermit. 

All  fishers  who  plan  to  participate  in 
any  other  Category  I  and  II  fisheries  in 
the  Northeast  Region  must  register 
under  the  MMAP  by  submitting  a 
registration  or  renewal  form  and  the 
processing  fee  to  NMFS. 

General  Requirements 

Vessel  owners  or  operators  or  fishers 
(in  the  case  of  non-vessel  fisheries)  in 
Category  I,  II,  or  III  fisheries  must 
comply  with  50  CFR  229.6  and  report 
all  incidental  mortality  and  injury  of 
marine  mammals  during  the  course  of 
commercial  fishing  operations  to  NMFS 
Headquarters.  Instructions  for 
submission  of  reports  are  found  at  50 
CFR  229.6. 


Fishers  participating  in  Category  I  and 
n  fisheries  may  be  required,  upon 
request,  to  acconunodate  an  observer 
aboard  their  vessels.  Observer 
requirements  may  be  found  at  50  CFR 
229.7. 

Responses  to  Comments 

NMFS  received  four  letters  of 
comment  on  the  proposed  LOF  for  1998, 
which  raised  several  points  of  concern. 
These  issues  and  concerns  are 
summarized  and  responded  to  as 
follows: 

General  Comments 

Comment  1:  How  is  a  gillnet  fishery 
down-listed?  What  specific  levels  of 
observer  coverage  for  individual 
fisheries  are  considered  enough? 

Response:  A  fishery  is  down-listed 
when  the  aimual  mortality  and  serious 
injury  estimate  decreases  to  the  level 
defined  for  the  lower  category.  For 
example,  a  Category  I  fishery  is  defined 
as  having  an  annual  mortaUty  and 
serious  injiuy  of  any  marine  mammal 
stock  that  is  greater  than  or  equal  to  50 
percent  of  the  Potential  Biological 
Removal  (PBR)  level,  (^nerally,  a 
fishery  is  considered  a  Category  D 
fishery  if  the  annual  mortality  and 
serious  injury  of  a  stock  in  that  fishery 
is  greater  than  1  percent  and  less  than 
50  percent  of  the  PBR  level.  Thus,  a 
Category  I  fishery  will  be  down  listed  to 
Category  n  when  the  annual  mortality 
and  serious  injury  decreases  to  below  50 
percent  of  the  PBR  level. 

The  level  of  observer  coverage  is 
indirectly  related  to  the  categorization 
of  a  particular  fishery.  Higher  levels  of 
observer  coverage  increase  the 
confidence  associated  with  mortality 
estimates.  Lower  levels  of  observer 
coverage  may  result  in  lower  confidence 
levels  and  higher  coefficients  of 
variation  (CVs)  associated  with  * 

mortality  estimates.  NMFS'  guidelines 
for  calculating  PBR  levels  state  that,  if 
CVs  are  high,  recovery  factors  can  be 
adjusted  downward  for  threatened  and 
depleted  stocks  or  stocks  of  unknown 
status  (Wade  and  Angliss,  1997).  Lower 
recovery  factors  may  slightly  decrease 
PBR  values,  which  could  affect  the 
categorization  of  fisheries;  however,  the 
largest  potential  decrease  in  a  recovery 
factor  would  be  from  0.50  to  0.40,  which 
would  result  in  a  relatively  small 
decrease  in  the  PBR  level 
(approximately  20  percent).  The 
likelihood  that  a  small  decrease  in  the 
PBR  level  would  change  the 
categorization  of  a  fishery  is  remote. 

The  level  of  observer  coverage  is 
based  on  a  desired  CV  that  is  needed  for 
a  particular  estimate.  For  example,  if  the 
objective  of  sampling  is  to  estimate  total 
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harbor  porpoise  mortality,  the  quantity 
of  sampling  will  be  adjusted  to  attain  a 
certain  CV  for  the  harbor  porpoise 
mortality  estimate.  The  CV  of  the 
bycatch  estimate  consists  of  two 
components:  the  CV  of  the  harbor 
porpoise  bycatch  rate  and  the  total 
fishing  effort.  These  two  components 
determine  the  CV  of  the  total  Estimate 
and,  therefore,  are  used  in  developing  a 
sampling  schedule. 

Comments  on  Fisheries  in  the 
Southwest  Region 

Comments  on  the  California  Squid 
Seine  Fishery 

Comment  2:  Technical  changes  that 
have  occurred  in  the  CA  squid  seine 
fishery  since  1986  have  greatly  reduced 
the  likelihood  of  incidental  takes  of 
marine  mammals.  Additionally,  past 
mortalities  of  pilot  whales  and  Risso's 
dolphins  that  have  been  attributed  to 
this  fishery  are  likely  to  have  been 
incidences  of  intentional  killing  of 
marine  mammals  rather  than  of 
incidental  takes.  Before  an  observer 
program  is  considered  for  this  recently 
recategorized  Category  II  fishery, 
additional  enforcement  measures 
should  be  undertaken,  in  conjunction 
with  fishery  workshops,  to  ensure  that 
fishers  understand  and  comply  with 
regulations  regarding  takings  of  marine 
mammals. 

Response:  In  1997,  the  California 
squid  purse  seine  fishery  was 
reclassified  from  Category  III  to  Category 
II.  This  reclassification  was  based  on  the 
recent  increase  in  squid  purse  seine 
fishing  effort  in  California,  the  presence 
of  pilot  whales  in  the  fishing  areas,  and 
historical  evidence  of  serious  injury  and 
mortality  of  pilot  whales  in  the  fishery. 

Under  section  118  of  the  MMPA, 
MMFS  has  authority  to  place  observers 
on  any  vessel  participating  in  a  Category 
I  or  II  fishery.  At  this  time,  NMFS  does 
not  have  the  funding  needed  to  support 
an  observer  program  for  the  California 
squid  purse  seine  fishery.  However,  due 
to  the  recent  increase  in  fishing  effort  in 
the  fishery,  the  California  State 
Legislature  recently  established  a  new 
management  and  research  program  for 
the  California  squid  purse  seine  fishery 
to  regulate  the  fishery  more  efficiently 
and  to  collect  information  on  the 
biology  an^d  status  of  market  squid 
{Loligo  opalescens).  As  part  of  this 
research  program,  observers  may  be 
placed  on  purse  seine  vessels  to  collect 
biological  data.  If  the  California 
Department  of  Fish  and  Game  (CDFG) 
establishes  an  observer  program  for  the 
fishery,  NMFS  will  work  with  it  to 
facilitate  the  collection  of  information 
on  the  fishery's  interactions  with  marine 


mammals,  both  incidental  and 
intentional. 

The  Southwest  Region,  NMFS,  Office 
of  Law  Enforcement  currently 
implements  public  outreach  programs  to 
educate  fishers  about  Federal  laws, 
including  the  Magnuson-Stevenson 
Fishery  Conservation  and  Management 
Act,  and  the  MMPA.  These  efforts 
include  providing  fishers  with  public 
outreach  materials  and  speaking  to  them 
at  the  docks.  NMFS  will  continue  to 
investigate  reports  of  MMPA  violations 
in  the  California  squid  purse  seine 
fishery  (e.g.,  illegal  shootings)  and,  if 
necessary,  to  better  enforce  the  MMPA. 
NMFS  will  explore  the  possibility  of 
conducting  fishers  education 
workshops. 

Comments  on  the  California/Oregon 
Shark/Swordfish  Drift  Gillnet  Fishery 

Comment  J;  The  California/Oregon 
shark/swordfish  drift  gillnet  fishery 
should  be  renamed  the  "Pacific  pelagic 
drift  net  fishery"  to  better  describe  both 
the  type  of  gear  employed  and  the 
variety  of  species  harvested  in  this 
fishery. 

Response:  The  California/Oregon  drift 
gillnet  fishery  originally  targeted 
common  thresher  shark.  Swordfish  and 
shortfin  mako  shark  later  became 
commercially  important  components  of 
the  catch.  Although  swordfish,  common 
thresher  shark,  and  mako  shark 
represent  approximately  90  percent  of 
the  total  catch  by  the  fishery,  other 
species  that  are  commonly  caught  and 
landed  include  opah,  big-eye  thresher, 
louvar,  barracuda.  Pacific  bonito, 
dolphinfish,  mackerel,  sardines,  white 
seabass.  and  tunas  (Hanan,  et  al.,  1993). 
NMFS  agrees  that  the  nets  deployed  by 
the  fishery  do  not  capture  the  fish  by  the 
gills,  rather  fish  are  captured  by 
entanglement  in  the  nets.  Nevertheless, 
the  CDFG  currently  refers  to  the  fishery 
as  "California  drift  gill  net  fishery  for 
thresher  shark  and  swordfish"  and  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFVV)  refers  to  the  Oregon  portion  of 
the  fishery  as  the  "Oregon  swordfish 
drift  gill  net  fishery."  Although  NMFS 
recently  issued  a  rule  that  requires  new 
training,  equipment,  and  gear 
modifications  for  operators  and  vessels 
participating  in  the  fishery  (62  FR 
51805.  October  3,  1997).  the  CDFG  and 
the  ODFVV  have  the  major  responsibility 
for  managing  the  fishery  at  this  time. 
For  this  reason,  NMFS  will  continue  to 
defer  to  the  CDFG"s  and  the  ODFWs 
designation  of  the  fishery  as  the 
"California/Oregon  drift  gillnet  fishery 
for  thresher  shark  and  swordfish." 


Comments  on  the  California  Shark  and 
Bonito  Longline  Fishery 

Comment  4:  The  commenter 
questioned  the  classification  of  the 
California  shark  and  bonito  longline 
fishery  as  Category  III  because  longline 
gear  is  known  to  interact  with  marine 
mammals  in  other  fisheries. 

Response:  The  California  shark/bonito 
longline  fishery  is  a  very  small  fishery, 
with  less  than  10  vessels  currently 
operating.  NMFS  has  found  no  evidence 
of  serious  injuries  or  mortalities  of 
marine  mammals  associated  with  this 
fishery;  thus,  this  fishery  will  remain  in 
Category  III.  However,  because  this 
longline  fishery  primarily  targets 
swordfish,  and  secondarily  targets  tunas 
and  several  other  fish  species,  NMFS  is 
renaming  this  fishery  the  "California 
offshore  longline"  fishery. 

Comments  on  Fisheries  in  the  Northwest 
Region 

Oregon  Swordfish  Floating  Longline  and 
Oregon  Blue  Shark  Floating  Longline 
Fisheries 

Comment  5:  The  cornmenter 
questioned  the  classification  Qf  the 
Oregon  swordfish  longline  and  blue 
shark  longline  fishery  as  Category  III 
because  longline  gear  is  known  to 
interact  with  marine  mammals  in  other 
fisheries. 

Response:  The  commenter  is 
mistaken;  the  fisheries  to  which  the 
commenter  refers  are  currently  placed 
in  Category  II.  The  Oregon  swordfish/ 
blue  shark  surface  longline  fishery,  a 
Category  II  fishery,  was  divided  in  1997 
into  two  separate  Category  II  fisheries  to 
parallel  more  closely  the  State 
developmental  fisheries  licensing 
practices  for  these  fisheries.  These 
fisheries  were  placed  in  Category  II  and 
renamed  the  "OR  swordfish  floating 
longline  fishery"  and  the  "OR  blue 
shark  fioating  longline  fishery."  NMFS 
believes  that  the  Oregon  swordfish 
fioating  longline  fishery  and  the  Oregon 
blue  shark  floating  longline  fisheries 
should  remain  in  Category  11. 

Other  Comments  on  Fisheries  in  the 
Northwest  Region 

Comment  6:  The  commenter 
questioned  the  classification  of  the 
Washington,  Oregon,  North  Pacific 
halibut  longline  fishery  and  the 
Washington,  Oregon,  California 
groundfish,  bottomfish  longline/set  line 
fishery  as  Category  III  because  longlines 
are  known  to  interact  with  marine 
mammals  in  many  areas. 

Response:  In  recent  years,  there  have 
been  no  marine  mammal  mortalities  or 
serious  injuries  documented  for  the 
Washington,  Oregon,  North  Pacific 
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halibut  longline/set  line  fishery  or  for 
the  Washington,  Oregon,  California 
groundfish,  bottomfish  longline/set  line 
fishery.  For  this  reason,  these  fisheries 
will  remain  Category  III  fisheries.  If  new 
information  becomes  available  on 
incidental  takes  of  marine  mammals  in 
this  fishery,  NMFS  will  examine  the 
information  and  determine  whether 
their  current  classifications  are 
appropriate. 

Comments  on  Fisheries  in  the  Alaska 
Region 

Comment  7:  The  commenter 
questioned  the  classification  of  the 
Alaska  State  waters  sablefish  longline/ 
set  line  and  the  Alaska  octopus/squid 
longline  fisheries  as  Category  III 
fisheries  because  longlines  are  known  to 
interact  with  marine  mammals  in  other 
areas. 

Response:  The  Alaska  State  waters 
sablefish  longline/set  line  fishery  was 
reclassified  from  Category  II  to  Category 
III  in  the  1996  LOF  (60  FR  67085. 
December  28,  1995)  based  on  the 
prohibition  of  intentional  lethal  takes  of 
marine  mammals.  Based  on  Hill,  et  al. 
("Alaska  Marine  Mammal  Stock 
Assessments,  1996,"  Appendix  3, 1997) 
there  were  no  reported  mortalities  or 
serious  injuries  of  marine  mammals  in 
either  of  these  fisheries  between  1990 
and  1994;  however,  these  fisheries  have 
never  been  observed.  Additionally, 
there  were  no  reported  mortalities  and 
serious  injuries  in  these  fisheries  from 
logbook  data  collected  between  1990 
and  1993  or  from  stranding  data 
between  1990  and  1994. 

At  a  recent  meeting  of  the  AK 
Scientific  Review  Group  (SRG),  the  SRG 
recommended  that,  in  the  absence  of 
information,  NMFS  should  not  assume 
that  fishers  are  likely  to  not  report  or 
under-report  incidental  mortalities  of 
marine  mammals  in  the  course  of 
commercial  fishing  operations.  The 
current  information  supports  the 
placement  of  these  fisheries  in  Category 
ni.  NMFS  will  evaluate  any  new 
information  that  becomes  available  on 
the  rate  of  serious  injury  and  mortality 
incidental  to  these  fisheries  and  will 
make  changes  to  the  LOF,  as 
appropriate. 

Comment  8:  The  commenter 
expressed  concern  about  the  lack  of 
observer  programs  in  Alaska  and  in 
other  areas  of  the  northwest  and 
believes  that  many  of  the  Category  II 
and  Category  III  gillnet  fisheries  are 
likely  to  have  interactions  that  are 
greater  than  what  is  being  documented. 
There  are  several  fisheries  in  Alaska  that 
are  stated  to  have  no  documented 
interactions  with  marine  mammals. 


Response:  NMFS  agrees.  A  marine 
mammal  observer  program  is  needed  in 
Alaska  to  provide  the  data  needed  to 
classify  fisheries  and  to  otherwise 
manage  incidental  takes  of  marine 
mammals.  NMFS  is  in  the  process  of 
implementing  an  observer  program  to 
monitor  incidental  takes  of  marine 
mammals  by  commercial  fisheries  in 
Alaskan  nearshore  waters.  This  multi- 
year  program  will  focus  on  Category  U 
Alaskan  fisheries.  Observers  will  be 
deployed  in  8  of  the  11  Category  n 
fisheries  in  Alaska  over  the  next  5  years. 
The  observed  fisheries  will  include:  AK 
Cook  Inlet  salmon  set  gillnet.  AK  Cook 
Inlet  drift  gillnet,  AK  Yakutat  salmon  set 
gillnet.  AK  Bristol  Bay  set  driftnet,  AK 
Bristol  Bay  drift  gillnet,  AK  Kodiak 
salmon  set  gillnet,  Southeast  AK  salmon 
drift  gillnet,  and  the  AK  Southeast 
salmon  purse  seine  fishery.  Funding 
limitations  may  delay  the  start  date  of 
this  program  until  the  summer  of  1999. 

Comments  on  Fisheries  in  the  Northeast 
and  Southeast  Regions 

Comments  on  the  U.S.  Mid-Atlantic 
Coastal  Gillnet  Fishery 

Comment  9:  Jhe  commenter 
questioned  how  NMFS  can  justify 
placing  the  mid-Atlantic  gillnet  fishery 
in  Category  11  for  bottlenose  dolphin, 
when  the  PBR  level  for  the  coastal 
bottlenose  dolphin  stock  is  unknown. 
The  conunenter  does  not  support  the 
current  calculated  PBR  level  of  25 
animals. 

Response:  The  current  PBR  level  for 
the  Atlantic  coastal  bottlenose  dolphin 
is  based  on  the  best  available 
information.  This  PBR  level  was 
calculated  based  on  survey  results  as 
described  in  the  Atlantic  Marine 
Mammal  Stock  Assessment  Report  and 
was  peer-reviewed  by  the  Atlantic 
Scientific  Review  Group,  an  external 
panel  convened  to  advise  NMFS  on  its 
Stock  Assessment  Reports  (SARs). 
Although  it  is  true  that  the  exact  stock 
structure  for  coastal  bottlenose  dolphins 
is  unknown  and,  thus,  the  PBR  level  is 
necessarily  uncertain,  a  significant  body 
of  knowledge  regarding  this  stock 
structure  is  currently  available  and 
forms  the  basis  for  the  current  PBR 
level. 

NMFS  has  allocated  funding  in  1998 
to  expand  observer  coverage  in  the  mid- 
Atlantic  coastal  gillnet  fishery  and  to 
support  research  aimed  at  defining  the 
stodc  structure  and  at  generating  better 
population  estimates  for  Atlantic  coastal 
bottlenose  dolphin.  As  new  information 
becomes  available  on  this  fishery  and  on 
the  rate  of  serious  injiuy  and  mortality 
incidental  to  this  fishery,  NMFS  will 
analyze  this  information  to  determine 


whether  it  warrants  reclassification  of 
the  fishery. 

Comment  10:  The  mid-Atlantic 
coastal  gillnet  fishery  should  not  be  ~~ 
subdivided  at  this  time.  It  would  be 
difficult  to  divide  this  fishery  using  the 
target  species  as  the  criterion  because, 
in  many  of  these  fisheries,  the  target 
species  differs  from  the  predominant 
catch.  In  addition,  data  on  marine 
mammal  bycatch  are  so  few  that  no 
justification  exists  at  the  time  for  sub- 
dividing a  fishery  by  whether  certain 
components  seem  more  or  less  likely  to 
interact  with  marine  mammals.  These 
fisheries  should  remain  combined  until 
complete  and  accurate  data  are  collected 
on  marine  mammals  bycatch  levels  and 
on  the  individual  fisheries  in  this 
region. 

Response:  NMFS  agrees.  The 
information  currently  available  on  the 
composition  and  distribution  of  the 
Mid-Atlantic  coastal  gillnet  fishery  and 
on  its  incidental  take  levels  is        ' 
insufficient  to  identify  distinct  sub- 
components of  this  fishery. 

NMFS  has  allocated  funding  in  1998 
to  expand  its  observer  coverage  of  this 
fishery  and  to  obtain  a  better 
characterization  of  the  individual  sub- 
components that  comprise  it. 

Comment  11:  Regarding  the  U.S.  mid- 
Atlantic  coastal  gillnet  fishery,  NMFS 
should,  where  feasible,  separate  the  sink 
gillnet  fisheries  according  to  their  target 
Sfiecies. 

Response:  See  response  to  Comment  10. 

Comments  on  the  North  Atlantic  Bottom 
Trawl  Fishery 

Comment  12:  Information  presented 
at  the  serious  injury  and  mortality 
workshop  regarding  the  North  Atlantic 
bottom  trawl  fishery  documents 
interactions  with  marine  mammals. 
Given  the  limited  observer  coverage  to 
date  in  this  fishery  and  the  inability  of 
NMFS  to  put  observers  aboard  Category 
ni  vessels,  this  information  supports 
recategorizing  this  fishery  from  Category 
III  to  Category  II,  so  that  additional 
information  on  marine  mammal  bycatch 
may  be  gathered. 

Response:  NMFS  is  evaluating  the 
levels  of  marine  mammal  mortality  and 
serious  injuries  that  occur  incidentally 
to  this  fishery.  This  fishery  is  difficult 
to  characterize  because  it  is  not  a 
homogeneous  fishery  relative  to  target 
species,  spatial/temporal  fishing 
operations,  vessel  fishing  [>ower  and  net 
size,  and  other  factors. 

There  is  currently  a  very  low  level  of 
observer  coverage  in  this  fishery 
(approximately  1  percent).  Because  the 
fishery  is  so  diverse.  NMFS  carmot 
assume  that  the  likelihood  of 
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encountering  a  marine  mammal  is 
similar  in  all  areas  where  bottom  trawl 
fishing  occurs  (i.e..  inshore  vs.  offshore: 
low  relief  vs.  more  complex  bottom 
topography).  As  a  result,  NMFS  believes 
that  it  may  be  inappropriate  to 
extrapolate  this  limited  observer  data 
across  the  entire  fishery. 

At  this  time,  there  are  no  clear  trends 
in  the  current  observer  data  set  that  can 
be  used  to  discern  problem  fishing  areas 
and  identify  sub-components  of  this 
fishery. 

NMFS  plans  to  conduct  a  thorough 
evaluation  of  marine  mammal  bycatch 
and  total  effort  in  this  fishery  in  order 
to  determine  whether  this  fishery 
should  be  proposed  for  reclassification 
in  1999. 

Comments  on  Category  III  Trap/Pot 
Fisheries  in  the  Atlantic 

Comment  13:  The  lobster  pot  fishery 
is  a  Category  I  fishery  partly  because  of 
its  potential  to  entangle  marine 
mammals  in  its  buoy  lines.  By  analogy, 
all  Category  ni  trap/pot  fisheries  in  the 
Atlantic  should  be  placed  in  Category  I. 

Response:  NMFS  considers 
classification  by  analogy,  especially  if 
there  is  other  information,  such  as  a 
significant  overlap  in  the  distribution  of 
marine  mammals  and  the  geographic 
location  of  a  fishery,  that  provide 
evidence  of  a  high  probability  of 
interactions  with  marine  mammals.  In 
this  case,  the  NMFS  Southeast  Regional 
Office  examined  various  pot/trap 
fisheries  in  waters  of  the  southeastern 
U.S.  and  found  that  the  geographic 
distribution  of  these  fisheries  generally 
precluded  them  from  interacting  with 
right  whales.  NMFS  is  continuing  to 
analyze  various  trap/pot  gear  and  the 
locations  where  they  are  used  to 
determine  whether  the  current 
classification  is  appropriate.  If  nev^ 
information  becomes  available  on  the 
potential  for  serious  injury  or  mortality 
of  marine  mammals  in  Atlantic  trap/pot 
fisheries,  NMFS  will  evaluate  this 
information  and  propose 
recategorization  as  appropriate. 

Ittstification  for  the  Categorization  of 
Commercial  Fisheries 

The  following  are  justifications  for  the 
final  categorization  of  commercial 
fisheries  into  Category  I,  n,  or  III  based 
on  the  classification  scheme  defined  in 
the  final  rule  implementing  section  118 
of  the  MMPA  (60  FR  45086,  August  30, 
1995).  Discussions  are  presented  for 
those  fisheries  specifically  addressed  in 
the  proposed  LOF  for  1998  (62  FR 
28657.  May  27.  1997)  as  well  as  one 
additional  fishery. 


U.S.  Mid-Atlantic  Coastal  Gillnet 
Fishery 

The  U.S.  mid-Atlantic  coastal  gillnet 
fishery  was  classified  in  Category  II  in 
the  1992  LOF  (57  FR  20328.  May  12. 
1992),  based  on  a  level  of  incidental 
mortality  and  serious  injury  of  several 
species  of  marine  mammals,  including 
mid-Atlantic  coastal  bottlenose 
dolphins,  hartmr  porpoise,  and 
humpback  whales.  Since  then,  new 
information  has  become  available  on  the 
interactions  of  this  fishery  with  harbor 
porpoise  and  coastal  bottlenose  dolphin. 
NMFS  has  two  sources  of  data  on  the 
level  of  serious  injury  and  mortality  in 
this  fishery:  (1)  Observed  mortalities  of 
harbor  porpoise  on  vessels  targeting 
monkfish  and  dogfish;  and  (2)  evidence 
from  bottlenose  dolphin  strandings  that 
were  likely  caused  by  interactions  with 
gillnet  vessels. 

The  Northeast  Fisheries  Science 
Center  presented  preliminary  data  at  a 
recent  meeting  of  the  Mid-Atlantic  Take 
Reduction  Team  that  estimated  that  192 
harbor  porpoise  are  killed  annually  in 
the  observed  portion  of  the  fishery 
(NMFS,  unpublished  datp).  Based  on 
observer  data,  the  estimated  serious 
injiu7  and  mortality  of  harbor  porpoise 
in  this  segment  of  the  fishery  is  under 
50  percent  of  the  PBR  level  for  harbor 
porpoise,  which  is  currently  483 
animals;  thus,  the  retention  of  this 
fishery  in  Category  II  on  the  basis  of 
harbor  porpoise  takes  is  justified  at  this 
time  based  on  extrapolations  from 
currently  available  observer  data. 

Between  1993  and  early  October  15, 
1997,  stranded  bottlenose  dolphins  htjm 
New  Jersey  to  North  Carolina  were 
necropsied  and  examined  for  signs  of 
fishery  interaction.  Examination  of  these 
carcasses  indicated  that  an  average  of 
17.6  bottlenose  dolphins  (86  total 
animals)  which  stranded  annually 
during  this  time  period  had  identifiable 
evidence  of  fishing  interactions  (NMFS, 
unpublished  data).  Of  these  animals,  net 
marks  were  found  on  an  average  of 
12.51  animals  per  year.  The  current  PBR 
level  for  coastal  bottlenose  dolphin  is  25 
animals.  A  conservative  interpretation 
of  the  stranding  data  suggests  a  level  of 
incidental  mortality  of  almost  exactly  50 
percent  of  the  PBR  level.  Because  this 
take  level  places  this  fishery  on  the 
borderline  between  Category  11  and 
Category  I  and  is  based  exclusively  on 
stranding  data,  a  recategorization  of  this 
fishery  ht)m  Category  III  to  Category  II 
is  not  appropriate  at  this  time.  NMFS 
plans  to  conduct  a  closer  analysis  of 
stranding  data  in  the  mid-Atlantic 
region  and  will  propose  a 
recategorization  of  the  mid-Atlantic 


coastal  gillnet  fishery  in  1999,  if 
appropriate. 

U.S.  Mid-Atlantic  Tuna  Gillnet  Fishery 

In  the  proposed  LOF  for  1998.  NMFS 
requested  public  comments  on  whether 
a  new  drift  gillnet  fishery  was  operating 
in  the  U.S.  mid-Atlantic  region, 
targeting  primarily  yellowfin  and 
albacore  tunas.  NMFS  did  not  receive 
any  comments  providing  new 
information  on  this  fishery.  If  a  fishery 
is  operating  in  the  U.S.  mid-Atlantic 
region  targeting  yellowfin  and  albacore 
tunas,  as  well  as  bonito  and  little  tunny, 
NMFS  believes  that  it  is  operating  with 
similar  mesh  gear  and  in  the  same 
relatively  shallow  waters  as  the  Mid- 
Atlantic  coastal  gillnet  fishery.  NMFS 
does  not  believe  that  this  fishery 
operates  in  the  same  area  or  with  the 
same  gear  as  the  "Atlantic  Ocean, 
Caribbean,  Gulf  of  Mexico  large  pelagics 
drift  gillnet"  fishery.  Accordingly, 
NMFS  believes  that  this  fishery  should 
be  considered  part  of  the  Mid- Atlantic 
coastal  gillnet  fishery.  The  Mid- Atlantic 
coastal  gillnet  fishery,  as  described  in 
the  1997  LOF  (62  FR  33,  January  2. 
1997),  includes  all  gillnet  fishing  in 
coastal  waters  (inside  the  100  fathom 
curve)  from  72'30'W.  long  to  the  North 
Carolina-South  Carolina  border,  except 
for  gillnet  fisheries  in  Category  III  that 
occur  solely  within  bays,  estuaries,  and 
rivers.  Subsequently,  this  fishery  would 
be  subject  to  any  regulations  that  were 
developed  for  the  Mid-Atlantic  coastal 
gillnet  fishery,  including  those  specified 
in  both  the  Large  Whale  Take  Reduction 
Plan  (62  FR  39157,  July  22, 1997)  and 
the  Mid-Atlantic  Take  Reduction  Plan  (a 
proposed  Mid-Atlantic  Take  Reduction 
Plan  is  expected  to  be  published  in 
February  1998). . 

NMFS  will  continue  to  collect 
information  on  the  use  of  this  gear  and 
to  characterize  this  component  of  the 
Mid-Atlantic  coastal  gillnet  fishery  with 
respect  to  geographic  location,  number 
of  participants,  target  species,  gear  type, 
and  fishing  methods. 

Atlantic  Pelagic  Mid-water  Herring 
Trawl  Fishery 

The  current  LOF  includes  a 
classification  for  the  Gulf  of  Maine, 
Southern  North  Atlantic,  Gulf  of  Mexico 
coastal  herring  trawl  fishery,  a  Category 
III  fishery.  Based  on  information 
provided  in  association  with  Framework 
Adjustment  18  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP),  NMFS  believes  that  a  further- 
offshore  Atlantic  herring  trawl  fishery 
also  exists.  NMFS  believes  that  this  . 
fishery  is  comprised  of  approximately 
35  vessels  operating  in  the  Gulf  of 
Maine/Northwest  Atlantic.  NMFS  notes 


that  this  pelagic  mid-water  trawl  fishery 
utilizes  (tifferent  gear  than  the  coastal 
fishery  and  may  be  operating  at  time 
and  in  locations  where  there  is  a  high 
density  of  harbor  porpoise. 

This  fishery  utilizes  gear  that  is 
similar  to  gear  used  in  the  Atlantic 
squid,  mackerel,  butterfish  trawl  fishery, 
a  Category  n  fishery.  Because  of  the 
similarities  between  these  two  fisheries, 
NMFS  anticipates  that  several  of  the 
vessels  that  operate  in  the  pelagic 
herring  trawl  fishery  would  be 
registered  in  the  MMAP  as  participants 
in  the  Atlantic  squid,  mackerel, 
butterfish  trawl  fishery.  In  addition. 
NMFS  beUeves  that  some  herring  trawl 
vessels  may  have  permits  to  operate  in 
the  Northeast  multispecies  sink  gillnet 
fishery. 

Because  this  herring  trawl  fishery 
uses  similar  gear  to  the  Atlantic  squid, 
mackerel,  butterfish  trawl  fishery  (a 
Category  II  fishery),  and  because  of  its 
potential  to  interact  with  harbor 
porpoise,  it  should  be  considered  a 
Category  n  fishery.  However,  in  order  to 
provide  sufficient  opportimity  for 
public  notice  and  comment,  NMFS  is 
not  adding  this  fishery  to  the  LOF  at  this 
time.  NMFS  plans  to  propose  a 
categorization  for  this  fishery  in  the 
proposed  1999  LOF  and  provide 
opportunity  for  public  comment  at  that 
time. 

Although  this  fishery  is  not  being 
added  to  the  LOF  at  this  time,  NMFS 
will  continue  to  have  the  authority  to 
place  observers  on  pelagic  herring  trawl 
vessels  under  the  Magnuson-Stevenson 
Fishery  Conservation  and  Management 
Act.  NMFS  will  continue  to  evaluate 
observer  data  and  any  new  information 
that  becomes  available  on  the  levels  of 
serious  injury  and  mortality  of  marine 
mammals  that  are  occurring  incidental 
to  this  fishery. 

Summary  of  Changes  to  the  LOF  for 
1998 

With  the  following  exceptions,  the 
placement  and  definitions  of  U.S. 
commercial  fisheries  are  identical  to 
those  provided  in  the  LOF  for  1997, 
and.  thus,  the  majority  of  the  LOF  for 
1997  remains  valid  in  1998.  The 


following  summariziBS  the  changes  in 
fishery  definitions,  the  number  of 
participants  in  a  particular  fishery,  the 
species  that  are  designated  as  strategic 
stocks,  and  the  species  and/or  stocks 
that  are  incidentally  killed  or  seriously 
injured  that  are  mad&final  by  this  LOF 
for  1998: 

Fishery  definition:  The  "California 
shark/bonito  longline"  fishery  is 
renamed  the  "California  offshore 
longline"  fishery. 

Changes  Resultung  From  Final  1996 
SARs 

The  table  in  the  LOF  that  lists  all  U.S. 
commercial  fisheries,  the  number  of 
participants  in  each  fishery,  and  the 
marine  mammal  species  and/or  stocks 
incidentally  killed  or  injured  in  each 
fishery  was  updated  to  include  the 
following  changes  in  the  final  SARs 
which  were  made  available  to  the  public 
on  January  2, 1998  (63  FR  60): 

The  Western  North  Atlantic  stock  of 
ofishore  bottlenose  dolphin  was 
designated  as  non-strategic. 

The  stock  formerly  known  as  the 
Alaska  harbor  porpoise  was  divided  into 
three  stocks:  the  Southeast  Alaska  stock, 
the  Gulf  of  Alaska  stock,  and  the  Bering 
Sea  stock. 

The  Cook  Inlet  stock  of  beluga  whales 
was  designated  as  strategic. 

Other  Changes  to  the  LOF 

The  niunber  of  participants  in  both 
the  "North  Carolina  haul  seine"  fishery 
and  the  southeastern  "U.S.  Atlantic, 
Caribbean  haul  seine"  fishery  were 
updated  in  1998  and  changes  are 
reflected  in  Tables  1  and  2  of  this 
document 

The  Western  North  Atlantic  stock  of 
coastal  bottlenose  dolphin  are  added  to 
the  list  of  species  that  incurs  incidental 
injury  or  mortality  incidental  to  the 
"Southeastern  U.S.  Atlantic.  Gulf  of 
Mexico,  Caribbean  spiny  lobster  trap/ 
pot"  fishery. 

The  Hawaiian  stock  of  spinner 
dolphin  and  the  Hawaiian  stock  of 
shori-finned  pilot  whale  were  added  to 
the  list  of  species  that  incurs  incidental 
injury  or  mortality  incidental  to  the 
"Hawaii  swordfish.  tuna,  billfish.  mahi 


mahi,  wahoo,  oceanic,  sharks  longline/ 
set  line"  fishery. 

The  Southeast  Alaska  stock  of  harl>or 
porpoise  was  added  to  the  list  of  species 
that  incurs  incidental  injury  or  mortality 
to  the  "Alaska  crustacean  pot"  fishery. 

In  addition  to  these  changes,  there 
were  several  typographical  errors  that 
have  been  corrected  since  the 
publication  of  the  tables  in  the  1996 
proposed  LOF.  These  corrections  are 
reflected  in  Tables  1  and  2  of  this  final 
LOF. 

List  (rf  Fisheries 

The  following  two  tables  list  the 
commercial  fisheries  of  the  United 
States  according  to  their  assigned 
categories  under  section  118  of  the 
MMPA.  The  estimated  number  of 
vessels  is  expressed  in  terms  of  the 
number  of  active  participants  in  the 
fishery,  when  possible.  If  this 
information  is  not  available,  the 
estimated  number  of  vessels  or  persons 
licensed  for  a  particular  fishery  is 
provided.  If  no  recent  information  is 
available  on  the  number  of  participants 
in  a  fishery,  the  number  fit)m  the  1996 
LOF  is  used.  The  information  on  which 
marine  mammal  species/stocks  are 
involved  in  interactions  with  the  fishery 
is  based  on  observer  data,  logbook  data, 
stranding  reports,  and  fishers'  reports. 
Only  those  species  or  stocks  known  to 
inciir  injury  or  mortality  are  listed. 
There  are  a  few  fisheries  that  are  in 
Category  n  and  have  no  recent 
documented  interactions  with  marine 
mammals.  Justifications  for  placement 
of  these  fisheries  are  found  in  the  final 
LOF  for  1996  (60  FR  45086.  December 
28. 1995). 

Wade  Paul  R.  and  Robyn  P.  Angliss. 
"Guidelines  for  Assessing  Marine 
Mammal  Stocks:  Reptort  of  the  GAAMS 
Workshop  April  3-5. 1996,"  Seattle. 
Washington,  U.S.  Dep.  Commer.,  NOAA 
Tech.  Memo.  NMFS-OPR-12.93p.  1997. 

Hanan.  D.A.,  D.B.  Holts,  and  A.L.  Coan.  Jr., 
"The  California  drift  gill  net  fishery  for 
sharks  and  swordfish,  1981-82  through 
1990-91."  California  Department  of  Fish 
and  Game.  Fish  Bulletin  175, 1993. 
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Table  1 . — List  of  Fisheries— Continued 

[Commercial  Fisheries  in  the  Pacific  Ocean] 


Estimated 

Fishery  description 

Ho.  of  ves- 
sels/per- 
sons 

Marine  mammal  species/stocks  incklentaHy  injured/killed 

Category  i: 

dnnet  fisheries: 

^ 

CA  angel  sharK/halJbut  and  other  speaes  large  mesh 

M 

Hartwr  porpoise,  central  CA. 

(>3.5in)  set  gilnet  fishery. 

Common  dolphin,  short-beaked,  CA/OR/WA. 

Common  dolphin,  k)ng-t>eaked  CA. 

California  sea  lion,  U.S. 

HartMT  seal,  CA. 

Northern  elephant  seal,  CA  breeding. 

CA/OR  ttwesher  sharfc/swordfish  drill  oMnet  fishery  „ 

150 

Steler  sea  lion.  Eastern  U.S.*4 

Sp9m)  whale.  CA  to  WA.V 
DaTs  poipoiae,  CAA3R/WA. 
Pacific  white  sided  MK*m.  CAA3R/WA. 
Risso's  dolphin,  CA/OR/WA. 

/ 

Botttenoaa  do^wi.  CA/OR/WA  offshore. 
Common  dolphin,  short-beaked.  CA/OR/WA. 
Common  dolphin,  tong-beaked.  CA. 
Northern  right  whale  dolphin.  CA/OR/WA. 
Short-linned  pitot  whale.  CA/OR/WA.* 
BainTs  baritad  whale.  CA/OR/WA. 

, 

- 

Cuviefs  beaded  whale.  CA/OR/WA. 

Pygmy  spenn  whale,  CA/ORAIVA.* 

CaMomia  sea  ion.  U.S. 

Hartwr  seal.  CA. 

Northern  elephant  seal.  CA  breedkig. 

Hwbor  porpoise,  OR/WA  ooasiat. 

Humpbw*  whale.  CA/OR/WA44exNX>. 

Minke  whale.  CA/OR/WA.* 

CaliSoryN: 

, 

QMnat  fisheries: 

AK  Pnnce  WiMam  Sound  saknon  drift  oilnet 

518 

Steler  sea  ion.  Western  U.S.*4 

Northern  fur  seal.  North  Pacific* 

HartMr  seal.  GOA.* 

Padlic  whJl»«Med  do^shin,  central  North  Pacific. 
Hartx)r  porpoise.  GOA. 
DaTs  porpoise.  AK. 

AK  Peninsuia/Aleulians  salmon  drill  gilnel  fishery 

164 

Northern  fur  seal.  North  Pacific. 
Hwfoor  seal,  GOA. 
HartMr  seal,  Bering  Sea. 

Haitxy  porpoise,  Bering  Sea. 

DaTs  porpoise.  AK. 

Northern  (Alaska)  sea  otter.  PacNia 

AK  Peninsula/  Aleutian  Islartd  salmon  set  oilrtet 

109 

Steler  sea  Inn,  Western  U.S.*4 

HartMr  porpoise.  Bering  Sea. 

Southeast  Alaska  salmon  drift  oilnet  fishery  

452 

Steler  sea  ion.  Eastern  U.S.'-i- 

HartMr  seal.  Southeast  AK. 

Padlic  white-skied  dolphin,  central  North  Padfk;. 

• 

HartMT  porpoise.  Southeast  Alaska. 

DaTs  porpoise.  AK. 

Humpback  whale,  central  North  Pacilic.*4 

AK  Cook  Inlet  drift  giNnel 

577 

Sleler  sea  iton.  Western  U.S.'4 

HartMr  seirt,  GOA.* 

Harbor  porpoise,  GOA. 
DaTs  poipoisa,  AK. 

AK  Cook  Inlet  saknon  set  oiNrMt 

625 

Steler  sea  Hon.  Western  U.S.*4 

HartMr  seal.  GOA* 

HartMr  porpoise,  GOA. 

■ 

Bekjga.  Cook  Inlet.' 

AK  Yakutat  salmon  ««l  gMnflt                        

147 

Harbor  seel.  Southeast  AK. 

AK  Kodii*  salmon  <mt  QiNnflt        

173 

Harbor  seal,  GO/k.* 

HartMT  porpoise,  GOA. 

Fishery  description 


AK  Bristol  Bay  drift  gWnet 


AK  Bristol  Bay  set  gillnet 


AK  MeOakatta/Annette  Island  salmon  drift  gilnet 

WA  Puget  Sound  Region  salmon  drift  gilnet  fishery  (m- 
ckxles  al  inland  waters  south  of  US-Canada  border  and 
eastward  of  the  Bonila-Tatoosh  line— Treaty  Indian  fistv 
Ing  is  exckjded). 
Purse  seine  fisheries: 

CA  anchovy,  mackerel,  tuna  purse  seine 


CA  squid  purse  seine 

AK  Southeast  salmon  purse  seine 

Trawl  fisheries: 

AK  pair  trawl 

Longline  fisheries: 

OR  swordfish  floating  k)ngline  fishery  .. 

OR  blue  shark  ftoating  tongfine  fishery 
Category  IN 
Gilnet  fisheries: 

AK  Prince  William  Sound  set  gillnet 


AK  Kuskokwim,  Yukon,  Norton  Sound,  Kotzetxie  salmon 

gMnet. 

AK  roe  herring  and  tood/baH  herring  gilnet 

WA,  OR  herring,  smeK,  shad,  sturgeon,  bottom  fish,  mulet. 

perch,  rockfish  gilnet.                                                    — 
WA  vmafM  Bay  drift  gMnet 

WA  Grays  Harbor  salmon  drift  gilnet  (excluding  treaty  Trit>- 

al  fishing). 
WA,  OR  kMver  Columbia  River  (includes  trftxjtaries)  drift 

gillnet. 
CA  set  and  drift  gillnet  fisheries  that  use  a  stretched  mesh 

size  of  3.5  in  or  less. 

AK  miscelaneous  finfish  set  gillnet 

Hawaii  gillnet  


Estimated 
No.  of  ves- 
sels/per- 
sons 


1,882. 


Purse  seine,  beach  seine,  round  haul  and  throw  net  fisheries: 
AK  salmon  purse  seine  (except  Southeast  Alaska,  which  is 
in  Category  II). 

AK  salmon  beach  seirw  

AK  roe  herring  and  food/bait  herring  purse  seine 

AK  roe  herring  and  food/t>ait  herring  beach  seine 

AK  Metlakatia  purse  seine  

AK  octopus/squid  purse  seine 

CA  herring  purse  seine  . ....... 


CA  sardine  purse  seine 

AK  miscelaneous  finfish  purse  seine  

AK  miscelaneous  finfish  beach  seine 

WA  salnrwn  purse  seine 

WA  salmon  reef  net 

WA,  OR  herring,  smelt,  squid  purse  seine  or  lampara 

WA  (aN  species)  beach  seine  or  drag  seine — 

HI  purse  seine  

HI  opeki/akule  net 

HI  throw  net.  cast  net 


967 


60 
900 


150 


65 
373 


22 

1.690 

16 
913 

82 

24 
110 
341 


Marine  mammal  species/stocks  incidentally  injured/kitted 


Steler  sea  lion.  Western  U.S.*-«- 

Northern  fur  seal.  North  Pacific.* 

Hartxxseai,  Bering  Sea. 

Befcjga,  Bristol  Bay. 

Gray  whale,  Eastern  North  Pacific. 

Spotted  seal,  AK. 

Pacific  wliite-skJed  dolphin,  central 

North  Pacific. 

Hartwr  seal,  Bering  Sea. 

Beluga,  Bristol  Bay. 

Gray  whale.  Eastern  North  Pacific. 

Northern  fur  seal,  North  Pacific. 

None  documented. 

Hartx>r  porpoise,  inland  WA. 

DaWs  porpoise,  CA/OR/W/V. 

HartMT  seal.  WA  inland. 


Bottienose  dolphin,  CA/OR/WA  offshore. 

California  sea  Hon,  U.S. 

Hartx>r  seal,  CA. 

Pik>t  whales,  short-finned.  CA/OR/WA. 

Humpback  whale,  central  North  Pacific.-*- 


None  documented. 

Nor>e  documented, 
fstone  documented. 


Steler  sea  Kon,  Western  U.S.*-«- 
Harbor  seal,  GOA. 
Norte  documented. 

None  documented. 
None  documented. 

HartMT  seal,  OR/WA  coast. 
Northern  elephant  seal,  CA  breeding. 
HartxK  seal.  OR/WA  coast. 

California  sea  lion,  U.S. 
Hartxx  seal,  OR/WA  coast. 
None  documented. 


9 

Steler  sea  lion,  Western  U.S.-f 

115 

Bottienose  dolphin,  Hawaiian. 

Spinner  dolphin,  Hawaiian. 

763 

HartMT  seal.  GOA.         ' 

8 

None  documented. 

480 

None  documented. 

7 

None  documented. 

10 

None  documented. 

6 

None  documented. 

100 

California  sea  lion.  U.S. 

Hartxx  seal,  CA. 

120 

None  documented. 

7 

None  documented. 

1 

None  documented. 

440 

None  documented. 

53 

None  documented. 

130 

None  docunnented. 

235 

None  documented. 

18 

None  documented. 

16 

None  documented. 

47 

None  documented. 
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Table  1  .—List  of  Fisheries— Ck)ntinued 

(Commercial  Fisheries  in  the  Pacific  Ocean] 


Fishery  description 


Dip  net  fisheries: 

WA,  OR  smett,  herring  dip  net ~..„ 

CA  squid  dip  net _ 

Mahrw  aquaculture  fisheries: 

WA,  OR  salmon  net  pens  

CA  salmon  enhancement  rearing  pen  

OR  salmon  ranch  „. 

Troi  fisheries: 

AK  salmon  troM 

CA/OR/WA  salmon  troll 

AK  north  Pacific  halibut,  AK  tMttom  fish,  WA.  OR,  CA  atoa- 
oore,  groundfish,  txjttom  fish.  CA  halibut  non-saknonid 
troll. 

HI  troHir>g,  rod  and  reel 

Guam  tuna  troM 

Commonwealth  of  the  Northern  Mariana  Islands  tuna  troN  .. 

American  Samoa  tuna  trd _ 

HI  net  urKiassified  

LongtirWset  line  fishenes: 

AK  state  waters  saMefish  lor>g  Kne/set  line  

Miscellaneous  finfish/groundfish  longtine/set  Ni>e  ...... 


HI  swordTish,  tuna,  btilTish, 
shaf1(S  longlinei/set  line. 


mahi  mahi,  wahoo,  oceanic 


WA.  OR  North  Pacific  halibut  longline/set  line 

AK  southern  Benng  Sea.  Aleutian  Isiarxls,  and  Western 
Gulf  of  Alaska  sablefish  kxigline/set  Nne  (federally  regu- 
lated waters). 


AK  halibut  longline/set  line  (state  and  Federal  waters)  

WA,  OR.  CA  groundfish.  bottomfish  longline/set  kne  

AK  octopus/squid  longlme 

CA  offshore  longline  

Trawl  fiflhenes: 

WA.  OR.  CA  shnmp  trawl  

AK  shrimp  otter  trawl  and  beam  trawl  (statewide  and  Cook 

Inlet). 
AK  Gulf  of  Alaska  groundfish  trawl  


AK  Bering  Sea  and  Aleutian  Islartds  groundfish  trawl 


AK  state-managed  waters  of  Cook  Inlet.  Kachemak  Bay. 
Pnnce  William  Sound,  Southeast  AK  groundfish  trawl. 


Estimated 
No.  of  ves- 
sels/per- 
sons 


119 
115 

21 

>1 

1 

1.278 
4,300 
1,354 


1.795 

SO 

50 

<50 

106 

240 
1,220 


140 


350 
226 


2,396 

367 

2 

10 

300 
48 

209 
186 


Marine  mammal  spedea/stocks  incklentalty  injured/killed 


Fishery  description 


None  documented. 
Norte  documented. 

California  sea  lk>n,  U.S. 
None  documented. 
None  documented. 

Steller  sea  Hon,  Eastern  U.S.'* 
Nor>e  documented. 
Nor>e  docun>ented. 


r«k)ne  documented. 
Norte  documented. 
None  documented. 
None  documented, 
hkxte  documented. 

None  documented. 

Harbor  seal.  GOA.' 

Harbor  seal,  Bering  Sea. 

Northern  elephant  seal,  CA  breeding. 

DaTs  porpoise.  AK. 

Steler  sea  Kon,  Western  U.S. 

Harbor  seal.  Southeast  AK. 

Hawaiian  monk  seal,  Hl.*4- 

Humpback  whale.  Central  North  Pacific.V 

Risso's  dolphin,  Hawaiian. 

Bottlerxne  dolphin,  Hawaiian. 

Spinner  do^in,  Hawaiian. 

Short-finned  pikil  whale,  Hawaiian. 

None  documented. 

Northern  elephant  seal,  CA  breedirtg. 

Killer  wftale,  resklent 

Killer  whale,  trartsient. 

Staler  sea  Ikxi,  western  U.S. 

Pacifk:  wtiite-skled  dolphin,  central 

North  Padfk:. 

Staler  sea  Kon,  Western  U.S.V 

None  documented. 

None  documented. 

None  docunrtented.  ^ 

None  documented. 
None  documented. 

Steler  sea  lion.  Western  U.S.V  Northern  fur  seal.  North 
Padfc*  Harbor  seal.  GOA*  Oal's  porpoise.  AK  Northern  ele- 
phant seal.  CA  breeding. 

Steler  sea  Ikm,  Western  U.S.'i- 

Northem  fur  seal,  North  Pacific*. 

Killer  wttale,  reskJent. 

Killer  wtiale.  transient. 

Pacifk:  white-skJed  dolphin,  central. 

North  PaoTic 

Haitior  porpoise,  Bering  Sea 

Hart>or  seal,  Bering  Sea. 

Harbor  seal.  GOA*. 

Bearded  seal.  AK. 

Ringed  seal,  AK. 

DalTs  porpoise.  AK. 

Ribbon  seal.  AK. 

Northern  elephant  seal.  CA  breeding. 

Northern  (Alaska)  sea  otter.  Pacifk:. 

Walrus.  Pacifk:. 

None  documented. 


AK  miscellaneous  finfish  otter  or  beam  trawl 

AK  foo(Vt>ait  herring  trawl 

WA.  OR.  CA  groundfish  trawl  


Pot.  ring  net,  and  trap  fisheries: 

AK  crustacean  pot 

AK  Bering  Sea,  Gulf  of  Alaska  finfish  pot 


WA.  OR.  CA  sablefish  pot 

WA.  OR.  CA  crab  pot 

WA,  OR  shrimp  pot  &  trap  

CA  tobster.  prawn,  shrimp,  rock  crab,  ish  pot 

OR,  CA  hagish  pot  or  trap  ._ 

HI  tobster  trap ,„ 

HI  crab  trap 

HI  fish  trap 

HI  shrimp  trap _ 

Handlirte  artd  jig  fisheries: 

AK  North  Pacifk:  halibut  haiKHine  and  mechankal  jig 

AK  other  finfish  handkne  and  mechank:al  jig 

AK  octopus/squkl  handNne „ 

WA  groundfish.  bottomfish  jig 

HI  aku  boat,  pole  and  line 

HI  inshore  handbie  

HI  deep  sea  bottomfish 

HI  tuna : 


Guam  bottomfish 

Commonwealth  of  ttie  Northern  Mariana  Islands  bottomfish 

Amehcan  Samoa  bottomfish „ 

Harpoon  fisheries: 

CA  swordfish  harpoon 

Pound  net/weir  fisheries: 

AK  Souttteast  Alaska  herring  lood/baX  pound  net 

WA  herrirtg  brush  weir 

Bait  pens: 

WA/OR/CA  bait  pens 

Dredge  fisheries: 

CoastwkJe  scalop  dredge 

Dive.  harxVmecharacal  ooHectnn  fisheries: 

AKabak)ne 

AK  dungeness  crab .-. 

AK  herring  spawrvort-kelp 

AK.  urchin  and  other  fish/shelfish 

AK  dam  hand  shovel  _ 

AK  dam  mechaiucal/hydraulic  fishery „ 

WA  herring  spawr>-or>-kelp 

WA/OR  sea  urchin,  other  dam,  octopus,  oyster,  sea  cu- 
cumber, scalop,  ghost  shrimp  hand,  dive,  or  mecharocal 
oolectran. 

CAabatone „ 

CA  sea  urchin 

HI  squkjing,  spear  „ .._ 

HI  tobster  diving 

HI  coral  diving 

Hlhandpck 

WA  shelfish  aquaculture _ 

WA,  CA  kelp 

HI  fish  pond  „ 


Estimated 
No.  of  ves- 
sels/per- 
sons 


391 

3 

585 


1,511 
486 


176 

1,478 

254 

608 

25 

15 

22 

19 

5 

119 
598 
2 
679 
54 
650 
434 
144 

<50 
<50 
<50 

228 

4 
1 

13 

106 

44 

2 

314 

17 

53 

104 

4 

637 


111 

583 

267 

6 

2 

135 

684 

4 

10 


Marine  mammal  spedes/stocks  inddentally  injured/killed 


Hone  documented. 

Norte  documented. 

Steler  sea  lk>n.  Western  U.S.'-f 

Northern  fur  seal,  North  Pacific*. 

Padfic  white-skjed  dolphin,  central. 

North  Pacific. 

Dall's  porpoise.  CA/OR/WA. 

California  sea  lk>n.  U.S. 

Harbor  seal.  OR/WA  coast. 

Hartxx  porpoise,  Southeast  Alaska. 

Harbor  seal.  GOA*. 

Hartxy  seal.  Bering  Sea. 

Northern  (AK)  sea  otter.  Padfc. 

None  documented. 

None  documented. 

None  documented. 

Intone  documented. 

None  documented. 

Hawaiian  monk  seal.  Hl.*-f 

None  documented. 

f^one  documented. 

None  documented. 


htone  documented. 
I«tone  documented.  ~ 
None  documented. 
None  documented. 
None  documented. 
Bottlenose  dolphki,  HI. 
Hawaiian  monk  seal.  Hl.'-f 
Rough-toothed  dolphin,  HI. 

monk  seal,  Hl.*'f 
None  documented. 
None  documented. 
None  documented 


Bottlenose  dolphin.  HI  Hawaiian 


Norte  documented. 

None  documented, 
fvkxte  documented. 

None  documented. 

None  documented. 


None 
None 
None 
None 
Norte 
None 
hione 
None 


documented, 
documented, 
documertted. 
documented, 
documertted. 
documertted. 
documented, 
documertted. 


None 
None 
None 
None 
None 
None 
f^kxte 
None 
None 


documented 
documented, 
documented, 
documented, 
documented, 
documented, 
documented, 
documented, 
documented. 
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Table  2.— List  of  Fisheries— Continued 

[Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean] 


Fishery  descnptKXi 

Estimated 
^to.  of  ves- 
sels/per- 
sons 

Marine  mammal  species'stocks  incidentally  injured/kiHed 

Commeroai  passenger  fishing  vessel  (charter  boat)  fisheries: 
AK.  WA.  OR,  CA  commercial  paiisenger  fishing  vessel 

AK  octoous/souid  "other" „ 

HI  "other"            

>1 7.000 

(16,276  AK 

only) 

19 

114 

93 

None  documented. 

None  documented. 
None  documented. 

Live  finfish/shelirish  fisheries: 

CA  finfish  and  shellfish  live  trap/hook-an<Hine 

None  documented. 

Longline  fisheries: 

Atlantic  Ocean,  Caribbean,  -Gulf  of  Mexico  large 
longline. 


*  Marine  mammal  stock  is  strategic. 

♦  Stock  is  listed  as  threatened  or  endangered  under  tt)e  ESA,  or  as  depleted  urxJer  the  MMPA. 
List  of  Abbreviatk>ns  Used  in  Table  1 . 

AK— Alaska.  _ 

CA— Calikxnia. 

HI— Hawaii. 

OR— Oregon. 

GOA— GuH  of  Alaska. 

WA— Washington. 

Table  2.— List  of  Fisheries 

[Commercial  Fisheries  in  the  Atlantk:  Ocean,  Gulf  of  Mexk»,  and  Caribbean] 


Estimated 

Description  of  fishery 

No.  of  ves- 
sels/per- 
sons 

Marine  mammal  species/stocks  InckJentally  injured/killed 

Category  1 

Gillnet  fisheries: 

Atlantic  Ocean.  Caribbean,  Gulf  of  Mexico  large  pelagks 

15 

North  Atlantk:  right  *hate,  WNA.V 

dnft  grilnet. 

» 

Humpback  whale.  WNA.V 
Sperm  whale,  WNA.V 
Dvirarl  sperm  whale,  WNA.* 
Pygmy  sperm  wtuUe,  WNA.* 
Cuvier-s  beaked  whale,  WNA.* 
Tme's  beaked  vifhale,  WNA.* 
Gervais'  beaked  whale.  WNA* 
Blainville's  beaked  whale,  WNA.* 
Risso's  dolphin.  WNA. 
Long-finned  pitot  whale,  WNA.* 
Short-finned  pitot  whaie.  WNA.* 

White-sided  dolphin.  WNA. 
Common  dolphin,  Wl^.* 
Atlantic  spotted  dolphin.  WNA.* 
Pantropical  spotted  dolphin,  WNA.* 
Striped  dolphin,  WNA. 
Spinner  dolphin,  WNA. 
Bottlenose  dolphin.  WNA  offshore. 
Harbor  porpoise.  GME/BF* 

Northeast  multispeoes  sink  giltnet  (including  species  as  de- 

341 

North  Atlantk;  right  whale,  WNA.*-f 

fined  in  the  Multispecies  Fishenes  Management  Plan  and 

Humpback  whale.  WNA.'-i- 

sptny  dogfish  and  monklish). 

Minke  wtiale,  Canadian  east  coast. 

Killer  whale,  WNA. 

White-skied  dolphin,  WNA. 

Striped  dolphin,  WNA. 

Bottlenose  dolphin.  WNA  offshore. 

HartXH  porpoise,  GME/BF.* 

Harbor  seal.  WNA. 

Gray  seal.  Northwest  North  Atlantk:. 

Common  dolphin. 

Fin  whale. 

Spotted  dolphin. 

False  killer  whale. 

Harp  seal. 

Trap/pot  fisheries— tobster 

Gulf  of  Maine,  U.S.  mk^Atlantk:  tobster  trap/pot 


361 


Marine  mammal  species/stocks  inadentally  injured/killed 


Category  II 

Gillnet  fisheries: 

U.S.  mkl-Atlantk:  coastal  gHlnet  fishery 


Gulf  of  Maine  small  pelagk:s  surface  gillnet  .... 

Southeastern  U.S.  Atlantk:  shark  gillnet  fishery 

Trawl  fisheries: 

Atlantk:  squkj,  mackerel,  butterfish  trawl 


Haul  seine  fisheries: 

North  Carolina  haul  seine  ..*.. 


13.000 


>655 

133 

10 

620 


Stop  net  fisheries: 

North  Carolina  roe  mullet  stop  net 

Category  III: 
Gillnet  fisheries: 

Rhode  Island,  southern  Massachusetts  (to  Monomoy  Is- 
land), and  New  York  Bight  (Raritan  and  Lower  New  York 
Bays)  inshore  gillnet. 
Long  Island  Sourxl  inshore  gillnet 

Delaware  Bay  inshore  gillnet 

Chesapeake  Bay  inshore  gillnet 

North  Carolina  inshore  gillnet 

Gulf  of  Mexk»  inshore  gillnet  (black  drum,  sheepshead, 
weakfish,  mullet,  spot,  croaker. 


25 


13 


32 


20 


60 


45 
94 

(') 


Humpback  whale,  WNA.'-i- 

Minke  wtiale,  Canadian  east  coast. 

Risso's  dolphin,  WNA. 

Long-fmned  pitot  wtiale,  WNA.* 

Short-finned  pitot  whale,  WNA.* 

Common  dolphin,  WNA.* 

Atlantk:  spotted  dolphin.  WNA.* 

Pantroptoal  spotted  dolphin,  WNA.* 

Striped  dolphin,  WNA. 

Bottlenose  dolphin,  WNA  offshore. 

Bottlenose  dolphin,  GMX  Outer. 

Continerrtal  Shelf. 

Bottlenose  dolphin,  GMX  Continental. 

Shelf  Edge  and  Slope. 

Atlantk:  spotted  dolphin.  Northern. 

GMX. 

Pantropkal  spotted  dolphin, 

l^orthem  GMX. 

Risso's  dolphin,  (Northern  GMX. 

Hartxx  porpoise,  GME/BF.* 

North  Atlantk:  right  whale,  WNA.*4- 

Humpback  whale,  WNA.'-t- 

Fin  whale,  WNA.* 

Minke  whale,  Canadian  east  coast. 

WhKe-skted  dolphin,  WNA. 

Harbor  seal,  WNA. 


Humpback  whale,  WNA.'-f 
Minke  whale.  Canadian  east  coast. 
Bottlenose  dolphin.  WNA  offshore. 
Bottlenose  dolphin,  WNA  coastal.*-*- 
Hartxw  porpoise,  GME/BF.* 
Humpback  whale,  WNA.'-i- 
White-sided  dolphin,  WNA. 
Harbor  seal,  WNA. 
Bottlenose  dolphin,  WNA  coastal.* 
North  Atlantic  right  whale,  WNA.*+ 

Common  dolphin,  WNA.* 
Risso's  dolphin.  WNA.* 
Long-finned  pitot  whale,  WNA.*^ 
Short-finned  pilot  whale,  WNA.* 
White-stoed  dolphin,  WNA. 

Bottlenose  dolphin,  WNA  coastal.* 
Hartxx  porpoise,  GME/BF.* 

Bottlenose  dolphin,  WNA  coastal.* 


Humpback  whato.  WNA.*-f 
Bottlenose  dolphin,  WNA  coastal.'-i- 
Hart>or  porpoise,  GME/BF.* 
Humpback  whale,  WNA.*-*- 
Bottlenose  dolphin,  WNA  coastal. *-^ 
Harbor  porpoise,  GME/BF.* 
Humpback  whale,  WNA.*-*- 
Bottlenose  dolphin,  WNA  coastal.*-*- 
Hartxy  porpoise,  GME/BF.* 
None  documented. 
None  documented. 
None  documerrted. 
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Table  2.— List  of  Fisheries— Continued 

fCommerctal  Fisheries  in  the  Atlantic  Ocean.  Gulf  of  Mexico,  and  Caribbean] 


Description  of  fishery 


Guff  of  Maine.  Southeast  U.S.  Atlantic  coastal  shad,  stur- 
geon gillnet  (includes  waters  of  North  Carolina). 

Gulf  of  Mexico  coastal  giHnet  (includes  mufiet  gillnet  fishery 
in  LA  and  MS). 


Flonda  east  coast.  Gulf  of  Mexico  peiagics  king  and  Span- 
ish mackerel  gillr>et. 


Trawl  fisheries: 

North  Atlantic  bottom  trawl 


IWIid-Attantk:.  Southeastern  US.  AttantK.  GuH  of  Mexico 
shnmp  trawl. 

Gulf  of  Mame  northern  shrimp  trawl 

Guff  of  Mane.  Mid-Atlantic  sea  scalk)p  trawf 

Gulf  of  Maine.  U.S.  mid-Atlantic.  coastal  harrirtg  trawl 

Mid-Attantic  mjxed  species  trawl  

Guff  of  Mexico  butterfish  trawl 

Georgia.  South  Carolina.  Maryland  whett  trawl 

Calico  scalk>ps  trawl 

Bluelish.  croaker,  flounder  trawl 

Crab  trawl  

US.  Atlantic  monkfish  trawl 

Manne  aquaculture  fishenes: 

Finlish  aquaculture  .- 

Shelllish  aquaculture 

Purse  seine  fishenes 

Gulf  of  Mame  Atlantic  hemng  purse  seirte 

Mid-Atlantic  menhaden  purse  setr>e 

Gulf  of  Mame  menhaden  purse  seine 

Gulf  of  Mexico  menhaden  purse  seine  

Ftonda  west  coast  sardine  purse  seme  _ 

U.S.  Atlantic  tuna  purse  seme - 

U.S.  mid-Atlantic  hand  seme 

Longime/hook-and-line  fishenes: 

Gulf  of  Mame  tub  trawl  groundfish  bottom  kxigiine/hook- 
and-lme. 

Southeastern  U.S.  Atlantic.  Gulf  of  Mexk»  snapper-grouper 
and  other  reel  tish  bottom  k)ngline/hook-and-line. 

Southeastern  U.S.  Atlantic.  Gulf  of  Mexkx)  shark  bottom 
k>ngiir>e/hook-and-lme . 

GuH  of  Mame.  U.S.   mid-Atlantic  tuna,  shark  swordfish 
'        hook-arK)-lir>e/harpoon. 

Southeastern  U.S.  Atlantic.  Gulf  of  Mexk»  &  U.S.  mid-At- 
lantic pelagic  hook-and-lme/harpoon. 
Trap/pot  fisheries — lobster,  crab,  and  fish: 

Gulf  of  Maine.  U.S.  mid-Atlantic  mixed  species  trap/pot  


Estimated 
No.  of  ves- 
sels/per- 
sons 


U.S.  mid-Atlantic  and  Southeast  U.S.  Atlantic  black  sea 

bass  trap/pot. 
U.S.  mid-Attantic  eel  trap/pot  


U85 
(') 

271 

1.052 

>18.000 

320 
215 

5 
>1.000 

2 

25 
200 
550 
400 

(') 

48 

(') 

30 

22 

50 
50 
10 
(') 
>250 

46 

3.800 

124 

26.223 

1.446 

100 


30 
>700 


Marine  mammal  species/stocks  incidentally  injured/killed 


Minke  wfuile.  Canadian  east  coast 
Harbor  porpoise.  GME/BF.* 
Bottlenose  dolphin.  WNA  coastal.*-*- 
Bottlenose  dolphin.  Western  GMX  coastal. 
Bottlenose  dolphin,  Northern  GMX  coastal. 
Bottlenose  dolphin.  Eastern  GMX  coastal. 
Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine.' 
Bottlenose  dolphin.  Western  GMX  coastal. 
Bottlenose  dolphin.  Northern  GMX  coastal. 
Bottlenose  dolphin,  Eastern  GMX  coastal. 
Bottlenose  dolphin.  GMX  Bay,  Sound.  &  Estuarine.' 

Long-finned  pik>t  wfiale,  WNA.* 
Short-finned  pilot  whale,  WNA.* 
White-sided  dolphin,  WNA. 
Striped  dolphin.  WNA. 
Bottlenose  dolphin,  WNA  offshore. 
Bottlenose  dolphin,  WNA  coastal.'-t- 

None  documented. 

None  documented. 

None  documerrted. 

None  documented. 

Atlantk:  spotted  dolphin.  Eastern  GMX. 

Pantropical  spotted  dolphin.  Eastern  GMX. 

None  documented. 

I^one  documented. 

None  documented. 

None  documented. 

Common  dolphins.  WNA.*    ^ 

Harbor  seals,  WNA. 
None  documented. 

Harbor  porpoise,  GME/BF.* 

Harbor  seal,  WNA. 

-Gray  seal.  Northwest  North  Atlantic. 

Bottlenose  dolphin,  WNA  coastal.*-!- 

None  documerrted. 

Bottlenose  dolphin.  Northern  GMX  coastal. 

Bottlenose  dolphin.  Eastern  GMX  coastal. 

None  documented. 

None  documerrted. 

Harbor  seal.  WNA. 

Gray  seal,  rtorthwest  North  Atlantk:. 

None  documented. 

None  docunr>ented. 

None  documented. 

Nor>e  documented. 


North  Atlantic  right  whale,  WNA.*-f 

Humpback  whale.  WNA.'-i- 

Mmke  wtiaie,  Canadian  east  coast. 

Harbor  porpoise,  GME/BF.' 

Harbor  seal.  WNA. 

Gray  seal.  Northwest  North  Atlantic. 

None  documented. 

None  documerrted. 
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Table  2.— List  of  Fisheries— Continued 

[Commercial  Fisheries  in  the  Atlantk:  Ocean,  Gulf  of  Mexkx),  and  Caribbean] 


Description  of  fishery 


Atlantk:  Ocean,  Gulf  of  Mexkx}  blue  crab  trap/pot 


Southeastern   U.S.   Atlantic.  Gulf  of  Mexkx).  Caribbean 
spiny  k)bster  trap/pot. 
Stop  seine/weir/pound  fisheries: 

Gulf  of  Maine  herring  and  Atlantic  mackerel  stop  seine/weir 


Estimated 
No.  of  ves- 
sels/per- 
sons 


20.500 


Marine  mammal  species/stocks  incklentally  injured/kiHed 


750 


50 


U.S.  mid-Atlantk:  mixed  species  stop/seine/weir  (except  the 
North  Carolina  roe  mullet  stop  net).  . 

U.S.  mkl-Atiantk:  crab  stop  seine/weir „ 

Dredge  fisheries: 

Gulf  of  Maine.  U.S.  mkl-Atlantk:  sea  scaltop  dredge 

U.S.  mkl-Atlantk:  offshore  surfdam  and  quahog  dredge 

Gulf  of  Maine  mussel  

U.S.  mid-AtlantK/Gulf  of  Mexk»  oyster  

Haul  seine  fisheries: 

Southeastern  U.S.  Atlantk:,  Caribt>ean  haul  seine 

Beach  seine  fisheries: 

Caribbean  beach  seine  

Dive.  harxVmechankal  collectkMi  fisheries: 

Gulf  of  Maine  urchin  dive.  hand/mecfiank:al  collecton 

Atlantk:  Ocean,  Gulf  of  Mexkx).  Caribbean  shellfish  dive, 
hand/mechankal  collectk>n. 
Commercial  passenger  fishing  vessel  (charter  boat)  fisheries: 

Atlantk:  Ocean.  Gulf  of  Mexkx),  Caribbean  commercial  pas- 
senger fishing  vessel. 


500 

2.600 

233 

100 

>50 

7.000 

25 

15 

>50 
20.000 


4,000 


Bottlenose  dolphin,  WNA  coastal.' 
Bottlenose  dolphin.  Western  GMX  coastal. 
Bottlenose  dolphin.  Northern  GMX  coastal. 
Bottlenose  dolphin.  Eastern  GMX  coastal. 
Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine. 
West  Indian  manatee,  FL.*-i- 
West  Indian  manatee,  FL.*+ 
Bottlenose  dolphin.  WNA  coastal.*-!- 

North  Atlantk:  right  whale.  WNA.* 
Humpback  whale,  WNA.*-f 
Minke  whale,  Canadian  east  coast. 
HartXK  porpoise,  GME/BF.* 
Harbor  seal,  WNA. 
Gray  seal.  Northwest  North  Atlantic. 
None  documerrted. 

None  documented. 

None  documented. 
Nof>e  documerrted. 
None  documerrted. 
None  documented. 

None  documented. 

West  Indian  manatee,  FL.-f 

None  documerrted. 
None  documented. 


None  documented. 


1 


*  Marine  mammal  stock  is  strategk:. 

-f  Stock  is  listed  as  threatened  or  endangered  under  the  ESA,  or  as  depleted  under  the  MMPA. 

'  Unknown. 

List  of  Abbreviatk>ns  Used  in  Table  2. 

FL— Fkxkia. 

GA— Georgia. 

GME/BF— <3ulf  of  Maine/Bay  of  Fundy. 

GMX— Gulf  of  Mexico. 

NO— North  Carolina. 

SC— South  Carolina. 

TX— Texas. 

WN/V— Western  North  Atlantic. 


Classification 

This  rule  does  not  alter  th^  existing 
requirements  for  registration,  the 
accommodation  of  observers,  or  other 
substantive  requirements.  In  addition, 
this  final  rule  does  not  change  the 
classification  of  any  commercial 
fisheries.  Accordingly,  this  rule  imposes 
no  new  burdens  on  the  public.  For  these 
reasons,  under  5  U.S.C  553(d)(3).  the 
Assistant  Administrator  finds  that  it  is 
unnecessary  to  provide  for  the  normal 
30-day  delay  in  the  effective  date  of  this 
final  rule.  The  changes  to  the  List  of 
Fisheries  for  1998  are  effective  on  the 
date  of  publication  in  the  Federal 
Register. 


This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

When  this  LOF  for  1998  was 
proposed,  the  Assistant  General  Counsel 
for  Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  certified 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  action  makes  minor  changes  to 
the  current  List  of  Fisheries  and  reflects 
new  information  on  commercial 


fisheries,  marine  mammals,  and 
interactions  between  commercial 
fisheries  and  marine  mammals.  This 
final  LOF  informs  the  public  which  U.S. 
commercial  fisheries  in  1998  are  subject 
to  the  registration  and  reporting 
requirements  specified  under  50  CFR 
229.4. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
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requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

The  collection  of  information  required 
for  reporting  of  marine  mammal  injuries 
or  mortalities  to  NMFS  and  for 
registration  of  fishers  under  the  MMPA 
has  been  approved  by  the  Ofiice  of 
Management  and  Budget  (OMB)  under 
OMB  control  numbers  0648-0292  (0.15 


hours  per  report)  and  0648-0293  (0.25 
hours  per  registration).  Currently,  there 
are  14,000  Category  I  and  II  fishers  who 
are  required  to  register  under  section 
118  of  the  MMPA.  This  final  rule  does 
not  make  any  changes  to  fishery 
classification  and  will  not  require  the 
registration  of  additional  fishers: 
therefore,  this  final  rule  is  not  expected 
to  change  the  collection  of  information 
burdens  significantly.  Send  comments 


regarding  these  burden  estimates  or  any 
other  aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden  to  NMFS  and  OMB  (see 
ADDRESSES). 

Dated:  January  29, 1998. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 
|FR  Doc.  9S-2749  Filed  2-3-98;  8:45  am] 
■NXMQ  OOOE  3S10-a-W 
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Proposed  Rules 


Federal  Register 

Vol.  63,  No.  23 

Wednesday,  February  4.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prk>r  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-30-AO] 

RIN  2120-nAA64 

Airworthiness  Directives;  AlliedSignai 
Aerospace  KT  76A  Air  Traffic  Control 
(ATC)  Transponders 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMAhY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
AlliedSignai  Aerospace  (AlliedSignai) 
KT  76A  ATC  transponders  that  are 
installed  on  aircraft.  The  proposed  AD 
would  require  incorporating  a 
modification  on  the  affected 
transponders  that  consists  of  replacing 
two  resistor  network  modules  with 
glass-coated  modules.  The  proposed  AD 
is  the  result  of  reports  of  these  ATC 
transponders  transmitting  misleading 
encoding  altimeter  information  to 
ground-based  ATC  radar  sites  and 
nearby  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)-equipped 
aircraft.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  transmission  of  misleading  encoding 
altimeter  information  between  affected 
aircraft  caused  by  the  inability  of  these 
ATC  transponders  to  coordinate  with 
ground-based  ATC  radar  sites  and 
nearby  TCAS-equipped  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-30- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AlliedSignai  Inc.,  General  Aviation 
Avionics,  400  N.  Rogers  Road,  Olathe, 
Kansas  66062-1212.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATK3N  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4134;  fiacsimile: 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  •• 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-30-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 


Discussion 

Several  customer  complaints  relating 
to  the  altitude  reporting  accuracy  of 
AlliedSignai  KT  76A  ATC  transponders; 
part  number  (P/N)  066-1062-00/10/02; 
serial  numbers  93,000  through  109.999, 
that  are  installed  on  aircraft  prompted 
AlliedSignai  to  conduct  testing  of  these 
transponder  systems.  From  this  testing, 
AlliedSignai  identified  that  these  ATC 
transponders  are  transmitting 
misleading  encoding  altimeter 
information  to  ground-based  ATC  radar 
sites  and  nearby  TCAS-equipped 
aircraft. 

The  condition  is  the  result  of  "silver 
migration"  on  the  substrate  of  a  resistor 
network  that  is  connected  to  the  Gilham 
Altitude  outputs  of  an  external  encoding 
altimeter.  This  creates  low  impedance 
paths  between  adjacent  resistors  in  the 
network,  which  causes  the  transponder 
unit  to  incorrectly  interpret  the  output 
of  the  encoding  altimeter.  Blocking 
diodes  that  are  internal  to  the 
AlliedSignai  KT  76A  ATC  transponders 
prevent  this  "silver  migration"  problem 
from  affecting  other  users  of  the  Gilham 
outputs. 

Relevant  Service  Information 

AlliedSignai  has  issued  Service 
Bulletin  SB  KT  76A-7.  dated  July  1996, 
which  includes  procedures  for  replacing 
two  resistor  network  modules,  RM401 
and  RM402,  with  new  glass-coated 
parts.  When  accomplished,  this 
replacement  is  referred  to  as  Mod  7. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  the  transmission  of  misleading 
encoding  altimeter  information  between 
affected  aircraft  caused  by  the  inability 
of  these  ATC  transponders  to  coordinate 
with  ground-based  ATC  radar  sites  and 
nearby  TCAS-equipped  aircraft. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  airplanes  that  have 
AlliedSignai  KT  76A  ATC  transponders; 
part  number  (P/N)  066-1062-00/10/02; 
serial  numbers  93,000  through  109,999, 
the  FAA  is  proposing  AD  action.  The 
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proposed  AD  would  require  replacing 
two  resistor  network  modules.  RM401 
and  RM402,  with  new  glass-coated 
parts.  When  accomplished,  this 
replacement  is  referred  to  as  Mod  7. 
Accomplishment  of  the  proposed 
replacement  would  be  required  in 
accordance  with  AlliedSignal  Service 
Bulletin  SB  KT  76A-7.  dated  July  1996. 

Compliance  Time  of  the  Propoeed  AD 

The  condition  specified  by  the 
proposed  AD  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
aircraft  where  the  affected  ATC 
transponders  are  installed.  The  need  for 
the  hardware  modification  has  no 
correlation  to  the  number  of  times  the 
equipment  is  utilized  or  the  age  of  the 
equipment.  For  this  reason,  the 
compliance  time  of  the  proposed  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS. 

Coat  Impact 

The  FAA  estimates  that  20,000 
transponder  units  could  be  affected  by 
the  proposed  AD  if  all  were  installed  in 
aircraft  of  U.S.  registry.  Approximately 
2  workhours  would  be  neededto 
accomplish  the  proposed  action,  at  an 
average  labor  rate  of  $60  an  hour.  Parts 
will  be  provided  by  AlliedSignal  at  no 
cost  to  the  owners/operators  of  airplanes 
with  the  affected  transponder  units 
installed.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
S2.400,000,  or  $120  per  airplane. 

These  Hgures  are  based  on  the 
presumption  that  all  of  the  affected 
transponder  units  are  installed  in 
aircraft  and  the  units  do  not  incorporate 
Mod  7.  AlliedSignal  has  informed  the 
FAA  that  parts  have  been  distributed  to 
incorporate  Mod  7  on  approximately 
300  transponder  units.  Presuming  that 
each  set  of  parts  has  been  installed  on 
an  airplane  equipped  with  one  of  the 
affected  transponder  units,  the  cost 
impact  of  the  proposed  AD  would  be 
reduced  $36,000  from  $2,400,000  to 
$2,364,000. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prei>ared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RE88E8. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safiety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aitfhority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    (AmemMI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AlliedSignal  Inc.:  Docket  No.  97-CE-30-AO. 

Applicability:  AlliedSignal  iCT  76A  Air 
Traffic  Control  (ATC)  transponders;  part 
number  (P/N)  066-1062-00/10/02;  serial 
numbers  93,000  through  109,999.  as  installed 
on.  but  not  limited  to  the  following  airplanes 
(all  serial  numbers),  certificated  in  any 
category: 

Cessna  Aircraft  Company:  172, 182,  R182. 
T182.  206.  P206.  U206,  TP206,  210,  T210. 
P210,  310.  E310.  T310,  and  421  series 
airplanes. 

Twin  Commander  Aircraft  Company:  500, 
520.  560.  680.  681 ,  685,  690,  695.  and  720 
series  airplanes. 

The  New  Piper  Aircraft  Corporation:  PA- 
31,  PA-32,  and  PA-34  series  airplanes. 

Raytheon  Aircraft  Company:  E33,  F33, 
G33.  35,  J35,  K35,  L35,  K35,  M35,  P35,  S35. 
V35,  36.  A26.  B36.  D55.  E55.  56,  A56.  58, 
58A,  95.  B95,  D95,  and  E95  series  airplanes. 

Mooney  Aircraft  Corporation:  M20  series 
airplanes. 

McDonnell  Douglas  Helicopter  Company: 
Model  SOON  rotorcraft. 

Not*  1:  This  AD  applies  to  each  airplane 
equipped  with  a  transponder  that  is 
identi6ed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in    . 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  Aould  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  6 
months  after  the  effective  date  of  this  AD. 
unless  already  accomplished. 
'  To  prevent  the  transmission  of  misleading 
encoding  altimeter  information  between 
affected  aircraft  caused  by  the  inability  of  the 
affected  ATC  transponders  to  coordinate  with 
ground-based  air  trafRc  control  (ATC)  radar 
sites  and  nearby  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)-equipped  aircraft, 
accomplish  the  following: 

(a)  Replace  the  two  resistor  network 
^modules.  RM401  and  RM402.  with  new 
'glass-coated  parts  in  accordance  furith  the 

MCH)IFICATION  PROCEDURE  section  of 
AlliedSignal  Service  Bulletin  SB  KT  76A-7, 
dated  )uly  1996.  When  accomplished,  this 
replacement  is  referred  to  as  Mod  7. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  AlliedSignal  KT  76A 
ATC  transponder,  part  number  (P/N)  066- 
1062-00/10/02;  serial  numbers  93,000 
through  109,999,  in  an  aircraft  without  first 
incorporating  Mod  7  as  specified  in 
paragraph  (a)  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.      ^ 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  afiected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  AlliedSignal  Inc., 
General  Aviation  Avionics,  400  N.  Rogers 
Road.  Olathe,  Kansas  66062-1212;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  aty, 
Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
28.1998. 

Terry  L.  Chasteen, 

Acting  Managpr,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  98-2643  Piled  2-3-98;  8:45  am] 

BILUNO  COK  4»10-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  97-CE-149-A0] 

RlN212(MkA64 

Alrworthinasa  DIrsctivw;  Pilatus 
Aircraft  Ltd.  Model  PC-7  Airplanes 

AOBitCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certaiq  Pilatus 
Aircraft  Ltd.  Model  PC-7  airplanes.  The 
proposed  AD  would  require  replacing 
the  rudder  and  elevator  pivot  arms  with 
parts  of  improved  design.  The  proposed 
AD  results  from  reports  of  cracks  in  the 
elevator  and  rudder  trim  tab  pivot  arms 
on  the  above-refierenced  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  railure  of  the 
elevator  and  rudder  caused  by  fatigue 
cracking  of  the  pivot  arms,  which  could 
result  in  reduced  airplane 
controllability  and  possible  loss  of 
control  of  the  airplane. 
DATES:  ([Comments  must  be  received  on 
or  before  March  6, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Cotuisel, 
Attention:  Rules  Docket  No.  97-CE- 
149-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland; 
telephone:  •f41  41  619  6509:  facsimile: 
+41  41  610  3351.  This  infonnation  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Project  Officer.  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900.  Kansas  Qty,  Missouri 
64106;  telephone:  (816)  426-6932; 
fecsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 


should  identify  the  Rules  Docket     . 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodfiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-149-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-149-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Discussion 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  imsa£e 
condition  may  exist  on  certain  Pilatus 
Model  PC-7  airplanes.  The  FOCA 
reports  that  fatigue  cracks  are  forming  in 
the  elevator  and  rudder  pivot  arms  of 
the  above-referenced  airplanes. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  result  in  failure  of 
the  elevator  or  rudder,  reduced  airplane 
controllability,  and/or  possible  loss  of 
control  of  the  airplane. 

Relevant  Service  Infonnation 

Pilatus  has  issued  Service  Bulletin 
No.  PC7-55-001,  Revision  No.  1,  dated 
June  20, 1995,  which  specifies 
procedures  for  replacing  the  rudder  and 
elevator  pivot  arms  with  parts  of 
improved  design. 

The  FAA's  Determination 

This  airplane  model  is  manufectured 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  under 


the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
the  bilateral  airworthiness  agreement, 
the  FOCA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings; 
reviewed  all  available  information, 
including  the  service  infonnation 
referenced  above;  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  PC-7  airplanes 
of  the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
replacing  the  rudder  and  elevator  pivot 
arms  with  parts  of  improved  design. 
Accomplishment  of  the  proposed 
replacement  would  be  in  accordance 
with  the  previously  referenced  service 
bulletin. 

Cost  Impact 

The  FAA  estimates  that  8  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed 
replacement,  and  mat  the  average  labor 
rate  is  approximately  $60  an  hour. 
Modification  kits  cost  approximately 
$300  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,280,  or  $660  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DCXT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RE8SE8. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  aO-AIRWORTHINESS 
OHlECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AadMrity:  49  U.S.C.  106(g).  40113, 44701. 

%n.M    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

PilatOB  Aircraft  Ud.:  Docket  No.  97-CE-149- 

Aa 

ApplicabUity:  Model  PC-7  airplanes,  serial 
numbers  MSN  001  through  MSN  564. 
certificated  in  any  category. 

NaUm  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  upon  accumulating 
1.000  hours  time-in-service  (TI$)  or  within 
the  next  100  hours  TIS  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  unless 
already  accomplished. 

To  prevent  feiUgue  failure  of  the  elevator 
and  rudder  trim  tab  pivot  arms  because  of 
cracks,  which  could  result  in  the  loss  of 
airplane  control,  accomplish  the  following: 

(a)  Itoplace  the  rudder  and  elevator  pivot 
arms  with  parts  of  improved  design  as 
specified  in  and  in  accordance  with  l*ilatus 
Service  Bulletin  No.  PC7-5S-001.  Revision 
Na  1,  dated  June  20, 1995. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliaiice  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
Qty,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  PC7- 
55-001,  Revision  No.  1,  dated  June  20, 1995, 
should  be  directed  to  Pilatus  Aircraft  Ltd., 
Customer  Liaison  Manager,  CH-6371  Stans, 
Switzerland;  telephone:  -t-41  41  619  6509; 
facsimile:  -Ml  41  610  3351.  This  service 
information  may  be  examined  at  the  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
28, 1998. 

Terry  L.  (Tiasteea, 

Acting  Manager,  SmaH  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  98-2642  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Doelwt  No*.  »T  NM  09  AD.  97-MM-97-AO. 
97  NM  90  AD.and97-Mli-91-ADl 

RIN  Noa.  2120^AA94 

Alrwortltinaaa  DIractivaa:  Boaing  727 
Sarlaa  AJrplanaa;  Notloa  of  Public 
Maatinga 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meetings, 
reopening  of  comment  period. 

summary:  This  notice  reopens  the 
comment  period  and  announces  two 
public  meetings  on  the  subject  proposed 
airworthiness  directives  (AD's)  that 
would  reduce  payload  limits  for 
converted  Boeing  727  cargo  airplanes. 
The  purpose  of  the  meeting  is  to  discuss 
technical  issues  related  to  loads  and 
stresses  on  cargo  floors  and  margins  of 
safety.  The  comment  period  is  being 
reopened  to  facilitate  collection  and 
consideration  of  data  concerning  these 
technical  issues. 

DATES:  The  public  meetings  will  be  held 
February  18-19  and  April  1-3, 1998,  at 
9:00  a.m..  in  Seattle,  Washington. 
Registration  will  begin  at  8:30  a.m.  on 


the  day  of  each  meeting.  Comments 

must  be  received  no  later  than  April  24, 

1998. 

ADDRESSES:  The  public  meetings  will  be 

held  at  the  following  location: 

The  Radisson  Hotel,  17001  Pacific 
Highway  South,  Seattle  Washington 
98188.  Telephone  206-244-6000. 

Persons  who  are  unable  to  attend  the 
meeting  may  mail  their  comments 
(clearly  marked  with  the  docket 
numbers)  in  triplicate  to:  Federal 
Aviation  Administration,  Northwest 
Motmtain  Region,  Regulations  Branch 
(ANM-114),  1601  Lind  Avenue,  SW. 
Renton,  Washington  98055-4056. 

Written  comments  to' the  dockets  will 
receive  the  same  consideration  as 
statements  made  at  the  public  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
public  meetings  and  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Gerald  Lakin,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate  (ANM-115).  1601  Lind 
Avenue,  SW.  Renton.  Washington. 
98055-4056,  telephone  (425)  227-1187, 
fiax (425)  227-1320. 

(^estions  concerning  the  proposed 
Airworthiness  Directives  should  be 
directed  to  Paul  Sconyers,  Associate 
Manager,  Airframe  and  Propulsion 
Bran^,  ACE-117A,  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  Suite  450. 
Atlanta,  Georgia  303349;  telephone 
-  (770)  703-6076:  fax  (770)  703-6097. 
SUPPLBiefTARY  INFORMATION: 

Paiticipatioii  at  the  Public  Meeting  on 
the  Propoeed  Airworthiness  Directives 

Requests  fitim  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  should  be  received  by  the  FAA 
no  later  than  10  days  prior  to  each 
meeting.  Such  requests  should  be 
submitted  to  Gerald  Lakin  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  above,  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
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audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Background 

On  July  15, 1997,  the  Federal  Aviation 
Administration  (FAA)  published  in  the 
Federal  Register  (62  PR  37798)  for 
public  comment  four  proposed  AD's 
that  would  be  applicable  to  certain 
Boeing  Model  727  airplanes  that  have 
been  converted  fix>m  a  passenger  to  a 
cargo-carrying  (or  combination) 
configiuation  in  accordance  with  one  of 
several  Supplemental  Type  Certificates 
(STC's).  The  AD's  proposed  to  require 
the  limitation  of  payloads  on  the  main 
cargo  deck.  The  AD's  also  proposed  to 
provide  for  the  submisdon  of  data  and 
analyses  that  substantiate  the  strength  of 
the  main  caigo  deck,  or  modification  of 
the  main  cargo  deck,  as  optional 
terminating  action  for  the  payload 
restricticms. 

The  comment  period  on  the  proposed 
rules  closed  on  August  22, 1997.  Since 
that  time,  the  FAA  has  received  several 
additional  comments  and  has  been 
contacted  by  various  interested  parties. 
Records  of  tiiese  contacts  are  included 
in  the  dockets  for  these  rules.  The  FAA 
has  received  comments  as  late  as 
January  20. 1998. 

Based  on  the  content  of  the  comments 
and  the  interest  in  the  rules  expressed 
by  various  operators  of  modified 
aircraft,  the  STC  holders,  and  other 
interested  parties,  the  FAA  has 
determined  that  it  is  in  the  public 
interest  to  reopen  the  comment  period 
on  these  rules  in  order  to  seek 
additional  data  and  the  supporting 
methodologies  concerning  allowable 
loads  for  cargo  floors  on  converted 
Boeing  727  airplanes. 

Accordingly,  the  FAA  will  conduct 
two  public  meetings  in  Seattie. 
Washington  for  the  piupose  of  gathering 
additionJal  information. 

The  comment  periods  on  these 
proposed  rules  will  remain  open  until    • 
April  24, 1998.  three  weeks  after  the 
close  of  the  second  meeting.  The  FAA 
anticipates  that  the  agency  and  the 
industry  will  use  these  public  meetings 
as  a  fonun  to  resolve  the  approach  used 
to  analyze  floor  structure  on  converted 
Boeing  727  airplanes,  including  the 
methodology  and  technical  assumptions 
used  in  the  calculation  of  allowable 
loads;  and  to  seek  additional  data  and 
supporting  methodologies  from 
industry. 

Persons  interested  in  obtaining  a  copy 
of  the  proposed  airworthiness  directives 
as  published  in  the  Federal  Register 
should  contact  Gerald  Lakin  at  the 
address  or  telephone  number  provided 
in  FOR  FURTHER  INFORMATION  CONTACT. 


An  electronic  copy  of  these 
documents  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339)  or  the  Federal  Register 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  readi  the  FAA's 
webpage  at  http://www.faa.gov  or  the 
Federal  Register  webpage  at  http:// 

www.access.gpo.gov/su docs  to  access 

recentiy  published  rulemaking 
documents. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  technical 
panel  of  FAA  experts  will  be  established 
to  discuss  information  presented  by 
participants. 

3.  The  public  meetings  are  intended 
as  a  forum  to  resolve  the  approach  used 
to  analyze  the  flocff  structure  on 
converted  Boeing  727  airplanes, 
including  the  methodology  and 
technical  assumptions  used  in  the 
calculation  of  allowable  loads,  and  to 
seek  additional  data  and  supporting 
methodologies  from  indust^. 
Participants  must  limit  their 
presentations  and  sulnnissions  of  data  to 
this  issue. 

4.  The  meetings  will  offer  the 
opportunity  for  all  interested  parties  to 
present  any  additional  information  not 
cunenUy  available  to  the  FAA.  and  an 
opportimity  for  FAA  to  explain  the 
methodology  and  technical  assumptions 
supporting  its  current  conclusions. 

5.  FAA  experts,  industry,  and  public 
participants  are  expected  to  engage  in  a 
full  discussion  of  all  technical  material 
presented  at  the  meetings.  Anyone 
presenting  conclusions  will  be  expected 
to  submit  to  the  FAA  data  supporting 
those  conclusions;  any  proprietary  data 
submitted  will  be  protected  by  the  FAA 
from  disclosiue. 

6.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available -for 
an  individual  or  group.  If  necessary,  the 
meetings  may  be  extended  to  evenings 
or  additional  days.  If  practicable,  the 


meetings  may  be  accelerated  to  enable 
adjoununent  in  less  than  the  time 
scheduled. 

7.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

8.  The  meeting  will  be  recorded  by  a 
coiut  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  dockets.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

9.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meeting.  Position  (>apers  or 
material  presenting  views  or 
information  related  to  the  proposed 
airworthiness  directives  may  be 
accepted  at  the  discretion  of  the 
presiding  officer  and  subsequentiy 
placed  in  the  public  docket.  The  FAA 
requests  that  persons  participating  in 
the  meeting  provide  10  copies  of  all 
materials  to  be  presented  for 
distribution  to  die  panel  membera; 
others  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

10.  Statements  made  by  members  of 
the  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Comments  made  at  these  pubUc 
meetings  will  be  considered  by  the  FAA 
before  making  a  final  decision  on 
issuance  of  the  airworthiness  directives. 

11.  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  proposed 
airworthiness  directives.  Therefore,  the 
meeting  will  be  conducted  in  an 
informal  and  nonadversarial  manner. 

Issued  in  Washington,  DC,  on  January  30, 
1998. 

DougUs  Klrlqtatrick. 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  98-2834  Filed  2-2-98;  12:45  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRChaptarl 

46CFRChaplafl 
[USCG-07-319e] 

Alternate  Convention  Tonnaga 

AOB4CY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 
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t:  The  Coast  Guard  is 
considering  developing  alternate 
tonnage  thresholds  for  certain  vessels 
based  on  the  measurement  system 
established  under  the  International 
Convention  on  Tonnage  Measurement  of 
Ships,  1969.  Existing  tonnage  thresholds 
in  domestic  laws  and  regulations  are 
based  on  the  U.S.  regulatory 
measurement  system.  Establishing 
alternate  convention  tonnages  as  an 
option  for  applying  domestic 

X^tions  may  result  in  the  building  of 
,  more  efficient  vessels  and  may 
enable  designers  and  operators  of  U.S. 
vessels  to  be  more  competitive  in  the 
international  market.  The  Coast  Guard 
asks  for  comments  on  the  issues  raised 
and  questions  listed  in  the  document. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  May  15.  1998. 
AOOnCMES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-97-3198).  U.S.  Department  of 
Transportation,  room  PL-400  Seventh 
Street  SW.,  Washington,  DC  20590- 
0001.  or  deliver  them  to  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-366-9329. 
Toe  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Itemet  at  http://dms.dot.gov. 

FOM  nmwgn  mfomnatkm  contact:  Ms. 

Paulette  Twine.  Chief.  Documentary 
Services  Division.  E)epartment  of 
Transportation,  telephone  202-366- 
9329,  for  questions  on  the  docket  or 
Lieutenant  John  G.  White,  Office  of 
Standards  Evaluation  and  Development 
(C-MSR-2),  Coast  Guard,  telephone 
202-267-6885.  for  questions  on  this 
document. 

SUPPLEMBfTARY  INFORMATION: 

Raqoeat  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  request  by  submitting 
written  data,  views,  or  argimients.  If  you 
submit  comments,  you  should  include 
your  name  and  address,  identify  this 
docimient  (USCG-:97-3198)  and  the 
specific  section  or  question  in  this 
document  to  which  your  comments 
apply,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  lai<ger  than  8'/^  by 


11  inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  AOOMtSCS.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  may  schedule  a 
public  meeting  depending  on  input 
received  in  response  to  this  notice.  You 
may  request  a  public  meeting  by 
submitting  a  request  to  the  address 
under  A00NES8E8.  The  request  should 
include  the  reasons  why  a  meeting 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  should 
be  held,  it  will  hold  the  meeting  at  a 
time  and  place  announced  by  a  later 
document  in  the  Federal  Register. 

PurpoM 

As  explained  later  in  this  preamble, 
the  Coast  Guard  is  authorizml  to 
establish  vessel  tonnage  thresholds 
based  on  the  system  for  measuring  the 
tonnage  of  vessels  known  as  the 
"convention  measurement  system." 
These  thresholds  are  alternatives  to  the 
thresholds  in  certain  U.S.  statutes  that 
are  based  instead  on  the  "regulatory 
measurement  system."  This  docimient 
is  intended  to  get  your  ideas  and 
information  on  whether  the  Coast  Guard 
should  establish  these  alternate 
thresholds  and,  if  so,  what  the  tonnages 
should  be.  This  project  affects  every 
segment  of  the  maritime  industry 
subject  to  a  tonnage  threshold,  which 
includes  vessel  design  and  construction, 
vessel  inspection,  vessel  manning,  and 
merchant  mariner  licensing.  The 
alternate  tonnages  chosen  could  have 
significant  economic  and  safety  impacts 
within  the  industry.  When  establishing 
alternate  tonnages,  the  Coast  Guard's 
goal  will  be  (1)  to  encourage  the  use  of 
convention  measurement,  thus  allowing 
vessel  owners  and  builders  to  focus 
more  on  vessel  safety  and  operating 
requirements  rather  than  on  tonnage 
and  (2)  to  avoid,  in  the  process,  the 
adverse  economic  impacts  of  over- 
regulation. 

There  are  several  complex  issues 
involved  in  establishing  alternate 
tonnages  which  must  be  addressed 
before  a  regulatory  proposal  can  be 
developed.  This  docimient  provides 
background  information  to  help  you 
understand  these  issues,  poses  several 
questions  for  you  to  consider,  and 
requests  your  feedback  on  how  the 
Coast  Guard  should  proceed  with 
establishing  alternate  convention 
tonnages. 


Backgronnd 

Federal  shipping  laws  are  usually 
based  on  the  gross  tonnage  of  a  vessel. 
Gross  tonnage  is  a  measurement  of  the 
volume  of  this  interior  spaces  of  a  vessel, 
with  one  ton  equal  to  100  cubic  feet  of 
space  under  older  measurement 
systems.  The  gross  tonnage  specified  in 
a  law  is  often  the  threshold  used  to 
determine  whether  or  not  that  law 
applies  to  a  particular  vessel.  For 
example,  to  be  subject  to  the  laws  for 
seagoing  motor  vessels,  a  seagoing 
vessel  must  meet  or  exceed  the  tonnage 
threshold  of  300  gross  tons  (46  U.S.C. 
2101  (33).  Tonnage  thresholds  are  used 
in  hundreds  of  domestic  and 
international  laws  and  regulations 
affecting  issues  such  as  vessel  design 
and  construction,  ve^el  inspection, 
vessel  manning,  civil  penalty  liability, 
financial  responsibility,  and  merchant 
mariner  licensing. 

The  traditional  system  used  in  the 
United  States  for  measuring  the  tonnage 
of  a  vessel  is  called  the  "regulatory 
measurement  system."  The  regulatory 
measurement  system  is  authorized 
under  46  U.S.C.  chapter  145.  It  consists 
of  the  "standard",  "dual",  and 
"simplified"  measorement  systems  and 
is  implemented  under  46  CFR  part  69, 
subparts  C,  D,  and  E,  respectively.  The 
regulatory  measurement  system,  with 
the  exception  of  the  simplified  system 
used  primarily  for  smaller  vessels,  uses 
a  complex  series  of  internal 
measurements  and  exemptions  to  arrive 
at  gross  tonnage.  Over  time,  this  system 
became  increasingly  susceptible  to 
manipulation  through  the  use  of 
tonnage  reduction  techniques  in 
desi^iing  vessels.  These  techniques, 
such  as  the  inclusion  of  tonnage 
openings  and  extensive  framing  in  a 
vessel's  design,  enabled  the  designers  to 
artificially  reduce  a  vessel's  total 
volume  when  calculating  the  vessel's 
gross  tonnage.  As  a  result,  larger  and 
larger  vessels  have  been  built  that 
remain  under  the  same  regulatory 
tonnage  threshold.  In  many  cases,  the 
use  of  these  techniques  has  had  a 
negative  impact  on  the  safety, 
performance,  construction  and 
maintenance  costs,  and  efficiency  of 
vessels. 

This  situation  was  not  unique  to  the 
United  States.  Other  nations  established 
tonnages  using  systems  similar  to  the 
regulatory  measurement  system,  which 
were  also  subject  to  manipulation, 
though  in  different  ways.  This  resuhed 
in  tonnage  disparities  between 
identically-sized  vessels  of  different 
flags. 

In  response,  the  International 
Convention  on  Tonnage  Measurement  of 


Ships.  1969.  (the  Convention)  was 
developed  with  the  view  of  establishing 
a  worldwide  measurement  system  that 
provides  a  genuine  representation  of  a 
vessel's  size.  The  United  States  ratified 
the  Convention  in  1982.  The  Omnibus 
Reconciliation  Act  of  1986  (the  Tonnage 
Act)  adopted  a  measurement  system 
based  on  the  Convention  as  the  required 
measurement  system  for  U.S.  vessels 
greater  than  79  feet  in  length  (with 
certain  exceptions  based  on  the  vessel's 
type  and  build  date).  This  system, 
known  as  the  "convention  measurement 
system."  is  authorized  under  46  U.S.C. 
chapter  143  and  is  implemented  in  46 
CFR  part  69.  subpart  B. 

Under  the  convention  measurement 
system,  gross  tonnage  is  based  on  a 
logarithmic  function  of  the  total 
enclosed  volume  of  a  vessel  and  is  not 
subject  to  manipulation  through  the  use 
of  tonnage  reduction  techniques. 
Because  of  the  differences  between 
regulatory  measurement  and  convention 
measurement,  the  measured  tonnage  for 
a  single  vessel  could  differ  substantially 
(e.g..  by  thousands  of  tons  for  a  200  foot 
vessel).  Since  convention  measurement 
does  not  allow  for  the  use  of  tonnage 
reduction  techniques,  vessels  measured 
using  this  system  are  often  greater  in 
tonnage  than  vessels  measured  using 
regulatory  measurement.  The 
convention  measurement  system  is 
desirable  because  it  provides  a  reUable 
gauge  of  a  vessel's  size,  allows  vessel 
owners  and  builders  to  focus  vessel 
design  around  safety  and  operating 
requirements,  and  allows  for  uniform 
application  of  international  regulations. 

"To  prevent  possible  adverse  economic 
impacts  on  vessel  owners  during  the 
transition  to  the  convention 
measurement  system,  the  Tonnage  Act 
provides  for  the  retention  of  the  existing 
regulatory  measurement  system.  Under 
the  Tonnage  Act.  the  owner  of  a  vessel 
required  to  be  measured  under  the 


convention  measurement  system  can 
request  that  the  vessel  also  be  measured 
under  the  regulatory  measurement 
system.  Once  a  regulatory  tonnage  is 
assigned,  that  figure  must  be  used  for 
determining  the  applicability  of  certain 
domestic  and  international  regulations. 
For  example,  the  Coast  Guard  woulduse 
that  regulatory  tonnage  figure  when 
evaluating  a  merchant  mariner's 
experience  for  licensing  purposes. 

Operating  under  two  tonnage 
measurement  systems  has  proven  to  be 
very  complex  and  difficult.  Currently, 
new  or  newly  modified.  U.S.-flag 
vessels  must  use^convention  tonnage  for 
several  important  international 
conventions  but  may  use  their  often 
lower  regulatory  tonnage  for  domestic 
laws  and  regulations.  As  a  result.  U.S. 
vessels  that  were  designed  to  stay  below 
a  certain  domestic  regulatory  threshold 
by  using  costly  and  inefficient  tonnage 
reduction  techniques  may  be  less 
competitive  in  the  international 
marketplace.  For  example,  a  192-foot- 
long  passenger  vessel  that  was  designed 
to  measure  under  100  gross  regulatory 
tons  using  tonnage  reduction  techniques 
measured  approximately  2,100  gross 
tons  under  the  convention  measurement 
system.  The  extensive  use  of  tonnage 
reduction  techniques  can  require 
additional  hull  material  without  adding 
strength  to  the  vessel,  create  substantial 
areas  of  wasted  space,  increase 
construction  cost  as  much  as  10  to  15 
percent,  and  add  significantly  to  the 
lightship  weight  of  the  vessel. 

Alternate  Convention  Tonnages 

For  many  years,  the  Coast  Guard  has 
worked  with  the  maritime  industry  to 
ease  the  transition  to  the  convention 
measurement  system.  The  first  step  was 
to  seek  a  change  in  the  shipping  statutes 
to  allow  the  Coast  Guard  to  prescribe 
alternate  convention  tonnages  for  its 
regulatory  tonnage  thresholds.  The 


rationale  was  that  reasonably  high 
alternate  tonnages  would  give  vessel 
owners  little  incentive  to  opt  for 
regulatory  tonnage  measurement.  The 
use  of  costly  and  inefficient  tonnage 
reduction  techniques  would  no  longer 
be  necessary  to  remain  competitive  in 
the  domestic  market. 

The  Coast  Guard  Authorization  Act  of 
1996  (the  Authorization  Act)  amended 
certain  statutes  to  authorize,  but  not 
require,  the  Coast  Guard  to  establish 
alternate  tonnage  thresholds  based  on 
the  convention  measurement  system. 
With  alternate  convention  tonnages  in 
place,  a  vessel  constructed  without 
tonnage  reduction  techniques  would  be 
regulated  under  the  same  domestic 
standards  that  currently  apply  to  a 
comparably  sized  vessel  constructed 
with  tonnage  reduction  techniques. 
Once  alternate  thresholds  are 
established,  regulatory  tonnage  will 
remain  available,  by  law.  for  regulating 
existing  and  future  vessels  at  the  vessel 
owner's  option. 

Table  of  Statutes  Authorizing  the 
Establishment  of  Alternate  Convention 
Tonnage  Thresholds 

The  following  table  lists  the  statutes 
amended  by  the  Authorization  Act  to 
allow  the  Coast  Guard  to  prescribe 
alternate  convention  tonnages.  The  table 
is  arranged  by  section  in  the 
Authorization  Act  (sections  703  through 
744).  The  second  column  lists  the  U.S. 
Code  citation  of  the  statutes  amended. 
The  third  column  gives  a  brief 
description  of  the  subject  of  each  statute 
and  its  existing  regulatory  tonnage 
threshold.  The  table  indicates  only  the 
statutes  affected  and  none  of  the 
regulations  based  on  these  statutory 
thresholds.  Should  the  Coast  Guard 
elect  to  establish  alternate  tonnages,  it 
will  address  the  changes  to  applicable 
regulations  in  future  rulemaking 
documents. 


Authorization  act 
section 


703 
704 

705 
706 
707 
708 


Title  33  U.S.  Code  cite 


903(d)(3)  

1203(a)(2)  

1223(a)(3)  

App.  883-1 

App.  883(a)  

App.  1295a(4)(a) 


Description 


Addresses  death  or  disat>ility  compensation  for  employees  at  facilities  engaged  exdusiveiy  in 
building,  repairing,  or  dismantling  certain  commercial  vessels  less  than  1,600  gross  tons. 

Requires  vessels  of  100  gross  tons  and  upward  carrying  more  than  one  passenger  for  hire  to 
have  a  radiotelephone  capable  of  operating  from  the  navigational  bridge  ar>d  capable  of 
transmitting  on  certain  frequencies  in  accordance  with  Federal  Communications  Commis- 
sion (FCC)  standards. 

Precludes  the  Coast  Guard  from  requiring  fishing  vessels  under  300  gross  tons  to  carry 
specified  navigational  or  safety  equipment. 

Allows  relaxation  of  Jones  Act  citizenship  requirements  for  motor  vessels  less  than  500  gross 
tons  engaged  In  speciftc  mining  and  manufacturing  trades. 

Requires  a  report  to  the  Coast  Guard  if  a  documented  vessel  of  more  than  500  gross  tons  is 
rebuilt  abroad. 

Defines  a  merchant  marine  officer  as  any  person  who  holds  a  Coast  Guard-issued  license 
authorizing  service  as  a  master,  mate,  or  pilot  on  board  any  vessel  of  1 ,000  gross  tons  or 
more  which  Is  documented  In  the  U.S.  and  which  operates  on  the  oceans  or  Great  Lakes. 
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Auttxxizatton  act 
section 

Title  33  US  Code  cite 

Description 

709(1)  

709(2)  

2101(13) 

2101(13«) 

2101(19) 

Defines  "freight  vessel"  as  a  motor  vessel  of  more  than  15  gross  tons  that  carries  freight  for 

hire,  except  an  oceanographic  research  vessel  or  an  offshore  supply  vessel. 
Defines  "Great  Lakes  t)arge"  as  a  non-setf-propelled  vessel  of  at  least  3.500  gross  tons  op- 

709(3)  

erating  on  the  Great  Lakes. 
Defines  "offshore  supply  vesser  as  a  motor  vessel  of  more'  than  15  gross  tons  but  less  than 
500  gross  tons  that  regularly  carries  goods,  supplies,  or  equipment  in  support  of  explo- 
ration, exptoitatmn.  or  production  of  offshore  mineral  or  energy  resources.  Previous  rule- 
making (61  FR  66613)  established  6,000  gross  tons  as  the  alternate  Conventk>n  tonnage 
threshoW  under  this  definition. 

Authorizatnn  act 
section 


709(4) 

709(5) 

709(6) 
709(7) 
709(8) 

709(9) 


710(1) 

710(2) 

711(1) 
711(2) 
711(3) 
711(4) 
711(5) 

711(6) 
712(1) 

712(2) 

713(1) 
713(2) 
714(1) 

714(2) 
714(3) 


Title  46  U.S.  Code  cite 


2101(22)  .... 

2101(30)(A) 

2101(32)  .... 
2101(33)  .... 
2101(35)  .... 

2101(42) .... 


2113(4) 

2113(5) 

33(22(c)(1) .... 
3302(c)(2)  ... 
3302(C)(4)(A) 
3302(d)(1)  ... 
33O2(0(1)(A) 

3302(i)  

3306(h) 

3306(i) 

3318(a) 

3318(D(1) 

3702(b)(1)  ... 

3702(c)  

3702(d) 


Descriptkx) 


Defines  "passenger  vessel"  as  a  vessel  of  at  least  100  gross  tons  that  carries  more  than  12 
passengers,  including  at  least  one  passenger  for  hire;  or  that  is  chartered  and  carriers 
more  than  12  passengers. 

Defines  "sailing  school  vessel"  as  a  vessel  of  less  than  500  gross  tons  carrying  more  than  6 
individuals  who  are  instructors  or  students,  is  principally  equipped  lor  sail  propulsion,  and 
meets  spedfk:  ownership  criteria. 

Defines  "seagoing  barge"  as  a  non-seif-propelled  vessel  of  at  least  100  gross  tons  making 
voyages  beyond  the  Boundary  Line.  "^ 

Defines  "seagoing  motor  vessel"  as  a  motor  vessel  of  at  least  3(X}  gross  tons  making  voy- 
ages beyond  the  Boundary  Line. 

Defines  "small  passenger  vessel"  as  a  vessel  of  less  than  100  gross  tons  carrying  more  than 
6  passertgers,  including  at  least  or>e  passenger  for  hire;  that  is  chartered  with  a  crew  pro- 
vided or  specified  t>y  the  owner  and  carrying  more  than  6  passertgers;  or  that  is  chartered 
with  no  crew  provkled  or  specified  and  carrying  more  than  12  passengers. 

Defir)es  and  "unirupected  passenger  vesseT  as  (1)  a  vessel  of  at  least  100  gross  torn  carry- 
ing not  more  than  12  passengers,  including  at  least  one  passenger  for  hire,  or  that  is  char- 
tered with  a  crew  carrying  not  more  than  12  passengers;  or  (2)  a  vessel  of  less  than  100 
gross  tons  carrying  not  more  than  6  passertgers,  including  at  least  one  passenger  kx  hire, 
or  that  is  chartered  with  the  crew  provMed  or  specified  and  carrying  not  more  than  6  pas- 
sengers. 

ARows  the  Coast  Guard  to  establish  alternate  structural  fire  protectnn,  manning,  operating, 
and  equipment  requirements  tor  vessels  of  at  least  100  gross  torts  but  less  than  300  gross 
torts  carryirtg  not  more  than  150  passengers  on  domestic  voyages. 

AHows  the  Coast  Guard  to  establish  alterrtate  structural  fire  prolectkxi.  manning,  operating, 
and  equipment  requirements  tor  former  U.S.  public  vessels  of  at  least  100  gross  tons  but 
less  than  500  gross  tons,  carryirtg  not  more  than  150  passengers  on  dontestic  voyages. 

Exempts  a  fish  processing  vessel  of  not  more  than  5.000  gross  tons  from  certain  inspection 
requirements. 

Exempts  a  fish  tertder  vessel  of  not  more  than  500  gross  torts  from  certain  inspectton  re- 
quirements. 

Exenrtpts  a  fish  tender  vessel  of  not  more  than  500  gross  tons  engaged  in  the  Aleutian  trade 
from  certain  inspectton  requirements. 

Exempts  a  motor  vessel  of  less  than  150  gross  tons,  cortstructed  before  August  23,  1958, 
from  certain  freight  vessel  inspectton  requirements  if  certain  criteria  are  met 

Alows  the  Coast  Guard  to  exempt  from  certain  inspectton  requirements  a  vessel  of  not  more 
than  300  gross  tons  transporting  cargo  from  place  in  Alaska  to  another  place  in  Alaska 
provided  tttat  certain  criteria  are  met 

AMows  the  Coast  Guard  to  not  irtspect  a  nautkal  school  vessel  of  not  more  tttan  15  gross 

-  torts  wtten  certain  criteria  are  met. 

Alows  the  Coast  Guard  to  establish  structural  fire  protection,  manrtirtg,  operattonal,  artd 
equipmertt  requirements  for  vessels  of  at  least  100  gross  torts  and  less  than  300  gross 
tons  that  carry  not  more  than  150  passengers. 

AHows  the  Coast  Guard  to  establish  structural  fire  protection,  manrting,  operatktnal,  and 
equipment  requirements  tor  former  U.S.  public  vessels  of  at  least  100  gross  torts  but  less 
than  500  gross  tons  that  carry  no  more  than  150  passengers. 

Sets  ttte  civil  penalty  liability  at  not  more  than  $5,(XX)  for  the  vtolatton  of  irtspectton  regula- 
tkxts  applicable  to  a  freight  vessel  of  less  tftan  100  gross  torts. 

Sets  the  civil  penalty  liability  at  S2,000  a  day  tor  a  vessel  of  less  than  l,6(X)  gross  torts  oper- 
atirtg  without  a  certificate  of  inspectton. 

Excludes  from  tank  vessel  irtspectkxi  requirements  a  documented  vessel  of  not  more  than 
500  gross  tons  that  is  cortsklered  a  tank  vessel  only  due  to  the  trartsfer  of  fuel  from  fuel 
supply  tanks  to  offshore  drilling  or  productton  facilities. 

Excludes  from  tank  vessel  inspectkin  requirements  a  fishirtg  or  fish  tender  vessel  of  not  more 
than  500  gross  torts  when  engaged  only  in  the  fishing  industry. 

Excludes  from  tank  vessel  inspection  requirements  a  fish  processing  vessel  of  not  more  than 
5,(X)0  gross  torts  (unless  ttte  vessel  carries  flamrrtable  or  combustible  tkyjkJ  cargo  in  bulk). 


5771 


Authorizatton  act 
sectnn 


715(1) 

715(2) 
715(3) 

715(4) 

715(5) 
716(1) 

716(2) 

717  .... 

718  .... 
719(1) 
719(2) 
719(3) 
720  .... 


721 


722 


723(1) 
723(2) 
723(3) 

723(4) 

723(5) 

724  .... 

725  .... 

726  .... 

727  ::.. 


728(1) 
728(2) 


728(3) 

728(4) 
728(5) 
728(6) 
729(1) 


Title  46  U.S.  Code  cite 


3703a(b)(2) 


3703a(c)(2) 

3703a(c)(3)(A) 

3703a(c)(3)(B) 

3703a(c)(3)(C) 
3707(a) 


3707(b) 


3708 


4701(1) 


5102(b)(4)  . 
5102(b)(5)  . 
5102(b)(10) 
7101(e)(3)  .. 


7308 


7310 


7312(b)  .... 
7312(c)(1) 
7312<d)  .... 


7312(f)(1) 


7312(f)(2) 


7313(a) 
8101(h) 


8102(b) 

8103(b)(3)(A) 

8104(b) 


8104(d) 


8104(I)(1)  .. 

8104(m)(1) 
8104(o)(1) 
8104(o)(2) 
8301(a)(2) 


Deschptton 


Exempts  a  tank  vessel  of  less  than  5,000  gross  tons  from  double  hull  requirements  tf  the 
vessel  is  equipped  with  a  double  containment  system  determined  effective  by  the  Coast 
Guard. 

Establishes  double  hull  requirements  for  tank  vessels  of  less  than  5.000  gross  tons. 

Establishes  double  hull  requirements  for  tank  vessels  of  at  least  5,000  gross  tons  but  less 
than  15,0(X)  gross  tons. 

Establishes  double  hull  requirements  for  tank  vessels  of  at  least  15,000  gross  tons  t>ut  less 
than  30,000  gross  tons. 

Establishes  double  hull  requirements  for  tank  vessels  of  at  least  30,000  gross  tons. 

Requires  a  new  tanker  of  at  least  10,000  gross  tons  to  be  equipped  with  specified  vessel 
steering  control  equipment. 

Requires  an  existing  tanker  of  at  least  10.000  gross  tons  to  be  equipped  with  specified  ves- 
sel steering  control  equipment. 

Requires  a  self-propelled  tank  vessel  of  at  least  10.000  gross  tons  to  be  equipped  with  speci- 
fied vessel  navigatton  equipment. 

Defines  the  term  abandon  as  to  moor,  strand,  wreck,  sink,  or  leave  a  barge  of  more  than  100 
gross  tons  unattended  for  longer  than  forty-five  days. 

Exempts  certain  fish  processing  vessels  of  not  ntore  than  5,0(X)  gross  tons  from  Load  Line 
requirements. 

Exempts  certain  fish  tender  vessels  of  not  more  than  500  gross  tons  from  Load  Line  i-equire- 
ments. 

Exempts  certain  "existing  vessels"  of  not  more  than  150  gross  tons  from  Load  Line  require- 
ments. 

Exempts  indivMuals  who  serve  only  as  a  pitot  on  a  vessel  of  less  than  1.600  gross  tons  from 
the  licensing  requirement  to  obtain  a  thorough  physical  examination  each  year  while  hold- 
ing the  Icense.  * 

Estat>lishes  the  required  sennce  for  the  endorsement  of  able  seamen-limited  as  18  months' 
servk»  on  deck  aboard  vessels  of  at  least  100  gross  tons  operating  on  oceans  or  navi- 
gable waters  of  the  U.S. 

Requires  at  least  6  months'  sennce  on  deck  aboard  vessels  operating  on  the  oceans  or  ttte 
navigat>le  waters  of  the  U.S.  to  qualify  for  rating  as  an  able  seaman-offshore  supply  vessel 
for  sen^ice  on  a  vessel  of  less  than  500  gross  tons  engaged  in  the  offshore  industry. 

Permits  individuals  qualified  as  at>le  seamen-limited  to  constitute  all  able  seamen  required  on 
a  vessel  of  less  than  1 ,600  gross  tons. 

Permits  individuals  qualified  as  able  seamen-special  to  constitute  all  able  seamen  required 
on  a  vessel  of  not  more  than  500  gross  tons,  or  on  a  seagoing  barge  or  towing  vessel. 

Permits  individuals  qualified  as  able  seamen-offshore  supply  vessel  to  cxsnstltute  all  at>le  sea- 
men required  on  board  a  vessel  of  less  than  500  gross  tons  engaged  in  support  of  the  off- 
shore industry. 

Permits  indivkjuals  qualified  as  able  seamen-fishing  industry  to  constitute  all  able  seamen  re- 
quired on  certain  fish  processing  vessels  of  more  than  1,600  gross  tons  txjt  not  ntore  than 
5,000  gross  tons. 

Permits  individuals  qualified  as  able  seamen-fishing  industry  to  constitute  all  able  seamen  re- 
quired on  certain  fish  processing  vessels  of  more  than  5,000  gross  tons. 

Provides  for  prescribing  by  regulation  classes  of  endorsement  as  qualified  members  of  the 
engine  department  on  vessels  of  at  least  100  gross  tons. 

Sets  the  civil  penalty  liability  for  a  violation  of  vessel  manning  laws  by  an  owner,  charterer,  or 
managing  operator  of  a  freight  vessel  of  less  than  100  gross  tons  at  51,000. 

Requires  that  a  fish  processing  vessel  of  more  than  100  gross  tons  keep  a  suitable  number 
of  watchmen  trained  in  firefighting  on  board  during  hotwork  operations. 

Provkles  that  the  Coast  Guard  may  waive  a  citizenship  requirement  for  all  but  the  master  of 
a  documented  offshore  supply  vessel  or  similariy  ertgaged  vessel  that  is  less  than  1,600 
gross  torts  and  operated  from  a  foreign  port. 

Provkles  that  on  an  oceangoing  or  coastwise  vessel  of  not  more  than  100  gross  tons  (except 
a  fishing,  fish  processing,  or  fish  tender  vessel),  a  licensed  individual  may  not  be  required 
to  work  more  than  9  of  24  hours  when  in  port  or  more  than  12  of  24  hours  at  sea. 

Requires  division  of  licensed  indlvkJuals.  sailors,  coal  passers,  firemen,  oilers,  and  water 
tenders  into  at  least  3  watches  when  at  sea  on  merchant  vessels  of  more  than  1 00  gross 
tons.  Applies  to  radto  officers  only  when  at  least  3  radio  officers  are  emptoyed.  Licensed 
indivkJuals  and  seamen  in  the  deck  and  engine  departments  may  not  be  required  to  work 
more  than  8  hours  in  one  day.  Exempts  fish  processirtg  vessels  of  not  more  than  5,0(X) 
gross  tons  from  these  requirements. 

Requires  division  of  licensed  personnel  and  deck  crew  on  uninspected  fish  processing  ves- 
sels entered  into  sen/ice  before  January  1,  1988,  and  more  than  1,600  gross  tons  into  2 
watches. 
Exempts  fish  processing  vessels  entered  into  sen/k»  before  January  1,  1988,  and  less  than 

1 ,600  gross  tons  fi-om  watch  section  requirements. 
Requires  division  of  teensed  indivkfuals  and  crewmemt>ers  on  fish  tertder  vessels  of  not 

more  than  5(X)  gross  tons  and  engaged  in  the  Aleutian  trade  into  at  least  3  watches. 
Requires  division  of  licensed  individuals  and  crewmembers  on  certain  fish  tender  vessels  of 

not  more  than  500  gross  tons  engaged  in  the  Aleutian  trade  into  at  least  2  watches. 
Requires  3  lk:ensed  mates  on  all  inspected  vessels  over  1 ,000  .gross  tons  propelled  by  ma- 
chinery, with  certain  exceptions. 
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AuttxMizatton  act 
section 

729(2)  

729(3)  

729(4)  

729(5)  

730  

731(1)  

731(2)  

732(1)  - 

732(2)  

733  

734  „ 

736  

736  

737  ;. 

738  

739  

740  - 

741   

742  

743  

744  


Titte  46  U.S.  Code  dte 


8301(a)(3)  . 
8301(a)(4)  . 

8301(a)(5)  . 

8301(b) 

8304(b)(4)  . 

8701(a) 

8701(a)(6)  . 

8702(a) 

8702(a)(6)  . 

8901  

8905(b) 

9303(a)(2)  . 

10101  (4)(B) 
10301(a)(2) 
10501  (a) .... 
10601(a)(1) 

11101(a).... 
11102(a).... 
11301(a)(2) 
12106(c)(1) 

1210e(c)(1) 


Description 


Requires  2  licensed  mates  on  vessels  of  at  least  200  gross  tons  but  less  Vhan  1,000  gross 
tons  propeNed  by  machinery. 

Requires  one  licensed  mate  on  vessels  of  at  least  100  gross  tons  but  less  than  200  gross 
tons  propelled  by  machinery,  unless  the  vessel  is  on  a  voyage  of  more  than  24  hours,  in 
which  case  it  must  have  2  licensed  mates. 

Requires  one  licensed  engineer  on  a  freight  vessel  or  passenger  vessel  of  at  least  300  gross 
tons  arx)  propelled  by  machinery. 

Requires  one  licensed  engineer  on  an  offshore  supply  vessel  of  more  than  200  gross  tons. 

Exempts  a  vessel  of  less  than  200  gross  tons  from  compliance  with  the  Officers'  Competency 
Certificates  Convention,  1936. 

Requires  that  individuals  serving  on  board  a  merchant  vessel  of  at  least  100  gross  tons  have 
merchant  manners'  docun>ents,  with  certain  exceptions. 

Exempts  fish  processing  vessels  of  not  more  than  1,600  gross  tons  that  entered  Into  service 
before  January  1,  1998,  from  the  requirement  that  individuals  serving  on  board  have  mer- 
chant marir>ers'  documents. 

Requires  that  on  vessels  of  100  gross  tons  and  greater,  75%  of  the  crew  understand  orders 
spoken  by  officers  and  65%  of  the  deck  crew  have  merchant  mariners'  documents  en- 
dorsed for  the  rating  of  at  least  able  seamen. 

Exempts  fish  processing  vessels  entered  into  service  before  January  1,  1988.  and  not  more 
than  1,600  gross  tons  from  the  requirements  in  46  U.S.C.  87Q2(a). 

Requires  that  a  freight  vessel  of  less  than  1M  gross  tons  be  operated  by  an  individual  li- 
censed by  the  Coast  Guard  to  operate  that  type  of  vessel  in  a  pertkxjiar  geographic  area. 

Exempts  vessels  of  less  than  200  gross  tons  engaged  in  the  offshore  mineral  and  oil  industry 
from  towing  vessel  manning  requiremenis  in  46  U.S.C.  8904. 

Requires  each  ^jpNcant  lor  the  U.S.  registered  pitot  service  to  have  acquired  at  least  24 
months  licensed  Mfrrioe  or  equivalent  experience  on  vessels  or  integrated  towing  vessels 
and  tows  of  at  least  4,000  groes  tons,  operating  on  the  Great  Lakes  or  oceans,  with  a  mini- 
mum of  6  months  service  or  experience  having  been  on  the  Great  Lakes. 

Includes  certain  fish  processing  vessels  of  not  more  than  1,600  gross  tons  in  the  definition  of 
fishing  vessel. 

Requires  shipping  ariides  on  vessels  of  at  least  75  gross  tons  engaged  on  voyages  between 
a  U.S.  port  on  the  Atlantk:  Ocean  and  a  U.S.  port  on  the  Pacific  Ocean. 

Requires  Master/Crew  agreements  on  vessels  of  at  least  50  gross  tons  engaged  on  voyages 
between  a  port  in  one  State  and  a  port  in  another  State  (except  an  adK>ining  State). 

Requires  fishing  agreements  between  a  Master  or  individual  in  charge  and  the  crew  on  fish- 
ing, fish  processing,  or  fish  tender  vessels  of  at  least  20  gross  tons  engaged  on  a  voyage 
from  a  port  in  ttw  U.S. 

Exempts  a  vessel  of  less  than  100  gross  tons  from  certain  seamen  aooommodation  require- 
ments. 

Requires  that  a  medicine  chest  be  provkled  on  a  vessel  of  at  least  75  gross  tons  on  a  voy- 
age between  a  port  of  the  U.S.  on  the  Atlantic  Ocean  and  Pacific  Ocean. 

Requires  that  U.S.  vessels  of  at  least  100  gross  tons  on  a  voyage  between  a  port  of  the  U.S. 
on  the  Atlantic  Ocean  and  the  Pacific  Ocean  have  an  official  togbook. 

Provides  tor  the  issuarwe  of  a  coastwise  trade  erxjorsement  on  foreign  built  vessels  of  less 
than  200  gross  tons  engaged  in  the  coastwise  trade  of  fisheries  products  between  places 
in  Guam,  American  Samoa,  and  the  Northern  Mariana  Islands. 

Provides  for  the  issuance  of  a  fishery  endorsement  to  engage  in  fishing  in  the  territorial  sea 
or  fishery  conservatton  zone  adjacent  to  Guam,  American  Samoa,  and  l^k>rthem  Mariana 
Islands  for  foreign  built  vessels  of  less  than  200  gross  tons. 


Probleoas  With  Detennining  Alternate 
Tonnages 

While  the  Coast  Guard  now  has  the 
necessary  statutory  authority  to 
establish  alternate  convention  tonnage 
thresholds,  detennining  these 
thresholds  is  a  very  complex  task.  The 
extent  to  which  different  classes  of 
vessels  currently  rely  on  tonnage 
reduction  techniques  varies,  so  a  single 
conversion  factor  would  not  be 
appropriate  for  all  tonnage  thresholds. 
Rather,  each  threshold  must  be  carefully 
considered  based  on  the  class  or  classes 
of  vessel  it  applies  to  and  its 
relationship  to  other  thresholds. 

When  establishing  an  alternate 
convention  threshold,  the  Coast  Guard 


hopes  to  arrive  at  a  figure  high  enough 
to  capture  the  majority  of  existing 
vessels  and  future  vessels  of  comparable 
sizes.  However,  if  an  alternate  threshold 
is  set  too  high,  certain  vessels  may  be 
inadvertently  exempted  from  important 
safety  regulations.  If  an  alternate 
threshold  is  set  too  low,  some  vessels 
may  be  burdened  by  additional 
regulations. 

The  following  examples  illustrate  the 
complexities  involved: 

1.  Small  passenger  vessels.  A 
passenger  vessel  qualifies  as  "small"  if 
it  is  under  100  gross  regulatory  tons. 
Suppose  that  an  alternate  to  this 
threshold  is  set  at  500  gross  convention 
tons.  Suppose  that  your  vessel  measure 
99  gross  regulatory  tons  and  499  gross 


convention  tons.  According  to  46  U.S.C. 
8301,  as  shown  in  the  table  below,  you 
would  need  two  licensed  mates  under 
your  convention  tonnage,  but  none 
under  your  regulatory  tonnage.  Clearly, 
this  creates  a  severe  disincentive  for  you 
to  have  your  vessel  regulated  under 
alternate  convention  tonnages  (thereby 
allowing  removal  of  tonnage  reduction 
features),  unless  alternate  tonnages  are 
established  for  §  8301  as  well. 


Number  of 

licensed  mates 

required 


Tormage  of  vessel  (with 
certain  exceptions) 


1,000  QT  or  more  (46 
U.S.C.  8301(a)(2)). 
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Number  of 

Ucensed  mates 

required 

Tonnage  of  vessel  (with 
certain  exceptions) 

2 

200  QT  to  less  than  1,000 

GT  (46  U.S.C. 

8301(a)(3)). 
100  GT  to  less  tttan  ?Q0 

1  

No  provision  

GT  (46  U.S.C.  a301 
(a)(4)). 
Under  100  GT. 

You  might  think  that  this  problem 
could  be  solved  by  simply  establishing 
higher  alternate  tonnages  in  section 
8301  to  provide  parity  to  small 
passenger  vessels  measiued  imder  the 
convention  system.  Unfortimately, 
however,  section  8301  does  not  apply 
just  to  small  passenger  vessels  but  to 
virtually  all  commercial  vessels. 
Furthermore.  diCferent  classes  of  vessels 
differ  in  the  range  between  regulatory 
and  convention  tonnages.  For  example, 
a  freight  vessel  of  175  regulatory  tons 
might  measure  175  convention  tons.  If 
the  alternate  tonnage  under  section  8301 
was  set  higher  than  the  regulatory 
tonnage  to  address  small  passenger 
vessels,  it  may  result  in  fewer  mates  on 
convention-measured  freight  vessels. 
2.  Merchant  mariner  licensing.  Tbe 
problem  of  establishing  alternate 
tonnages  is  further  compounded  by  the 
interrelationship  among  the  shipping 
statutes,  such  as  in  the  case  of  merchant 
mariner  licensing.  The  tonnage  of  the 
vessel  on  which  you  have  served  may 
make  a  difference  in  the  licenses  for 
which  you  are  eligible  or  the  vessels 
upon  which  you  may  serve.  For 
example,  you  may  have  earned  your 
license  based  on  service  on  a  vessel 
with  an  assigned  regulatory  tonnage.  If 
you  decide  to  change  jobs  and  serve  on 
a  comparably-sized  vessel  of  the  same 
class  that  is  regulated  according  to  a 
higher  convention  tonnage,  you  may  not 
be  eligible  to  serve  on  the  vessel  unless 
your  license  is  adjusted  accordingly. 
This  situation  may  also  afiiect  the  way 
in  which  the  Coast  Guard  detennines 
your  eligibility  to  renew  or  upgrade 
your  license. 

The  international  community  took 
steps  to  address  this  issue  in  the  1995 
Amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers.  1978  (STCW).  STOW  specifies 
alternate  convention  tonnages  that  may 
be  adopted  by  an  Administration  (such 
as  the  Coast  Guard  for  the  United  States) 
for  reissuing  or  revalidating  licenses 
(i.e..  500  gross  convention  tons  for  the 
200  gross  regulatory  ton  threshold  and 
3,000  gross  convention  tons  for  the 
1.600  gross  regulatory  ton  threshold).  In 
response  to  a  request  for  comments  in 
an  interim  rule  published  on  June  26. 


1997  (62  FR  34506).  the  Coast  Guard 
received  several  comments  generally 
supporting  the  STCW  licensing 
thresholds  but  deferred  deciding 
whether  to  adopt  the  thresholds  until 
the  problems  addressed  in  this  notice 
are  resolved. 

Previous  E£fbrt  To  Establish  an 
Alternate  Tonnage  Threshold 

On  December  18. 1996.  the  Coast 
Guard  established  a  maximum  alternate 
tonnage  for  offshore  supply  vessels  (61 
FR  66613).  A  quick  response  was 
necessary  to  respond  to  the  offshore 
supply  vessel  industry's  pressing  need 
for  a  new.  technologically-advanced 
fleet.  This  maximum  alternate  tonnage 
value  of  6.000  convention  gross  tons 
was  used  in  the  recent  final  rule  for 
offshore  supply  vessels  published  in  the 
Federal  Register  on  September  19. 1997 
(62  FR  49308). 

Questions 

The  process  of  establishing  alternate 
convention  toimages  could  take  many 
years.  It  could  affect  many  regulations 
and  virtually  all  of  the  maritime 
industry.  The  Coast  Guard  encourages 
you  to  become  involved  in  the  earliest 
stages  of  this  project. 

We  especially  need  your  help  in 
answering  the  following  questions, 
although  additional  information  is 
welcome.  In  responding  to  each 
question,  please  explain  your  reasons 
for  each  answer  so  that  we  can  carefully 
weigh  the  consequences  and  impacts  of 
any  future  actions  we  may  take. 

1.  For  the  type  or  types  of  vessel  you 
design,  build,  or  operate  and  the  nattue 
of  your  operations,  should  the  Oiast 
Guard  establish  alternate  convention 
toimage  thresholds?  Please  explain. 

2.  Based  on  your  circumstances,  what 
advantages,  disadvantages,  or  both  do 
you  foresee  with  alternate  Ckinvention 
tonnages? 

3.  Which  threshold  or  thresholds 
should  the  Coast  Guard  establish  first? 
Why?  What  timeline  should  the  Ck>ast 
Guard  use?  Why? 

4.  If  an  alternate  threshold  is  needed, 
what  convention  tonnage  should  be 
specified?  Please  relate  your  answer  to 
specific  subjects  (e.g.,  vessel  manning), 
to  vessel  classes  (e.g.,  small  passenger 
vessels),  or  to  statutory  provisions  listed 
in  the  table  of  statutes. 

5.  What  other  strategies,  besides 
implementing  alternate  tonnages,  do 
you  think  could  be  used  by  the  Coast 
Guard  and  industry  to  discourage  the 
use  of  undesirable  tonnage  reduction 
techniques?  Why? 

6.  When  establishing  alternate 
tonnages,  how  should  the  Ckiast  Guard 
address  tonnage  thresholds  that  apply  to 


many  vessel  classes,  such  as  manning 
requirements? 

7.  Where  an  international  convention, 
such  as  STCW,  specifies  an  ahemate 
convention  threshold  for  certain 
purposes,  should  the  Coast  Guard  adopt 
that  figure  as  its  alternate  convention 
threshold  for  those  purposes? 

Dated:  January  28. 1998. 
Joseph  J.  Angelo, 

Acting,  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  98-2697  Filed  2-3-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  73 
[FRL-5«61;-q 

Acid  Rain  Program;  Auction  Offerors 
to  Set  Minimum  Prices  in  Increments 
of  $0.01 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  Title  IV  of  the  Qean  Air  Act. 
as  amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Act), 
authorized  the  Environmental 
Protection  Agency  (EPA)  to  establish  the 
Acid  Rain  Program  to  reduce  the 
adverse  health  and  ecological  effects  of 
acidic  deposition.  The  program  utilizes 
an  innovative  system  of  marketable 
allowances  that  are  allocated  to  electric 
utilities.  TiUe  IV  mandates  that  EPA 
hold  yearly  auctions  of  allowances  for  a 
small  portion  of  the  total  allowances 
allocated  each  year.  Private  parties  may 
also  offer  their  allowances  for  sale  in  the 
JEPA  auctions  and  specify  a  minimum 
sales  price.  Currently,  the  regulations 
require  that  an  offeror's  minimum  sales 
price  be  in  whole  dollars  (see  40  CFR 
part  73.  Subpart  E,  §  73.70  ).  No  such 
restriction  applies  to  auction  bidders 
and  since  1995,  EPA  has  allowed 
bidders  to  submit  bids  in  increments  of 
less  than  a  dollar.  The  restriction  on 
minimum  offer  prices  was  originally 
intended  to  facilitate  administrative 
ease,  but  allowing  minimum  sales  prices 
in  increments  of  $0.01  would  not 
change  the  design,  operation,  or 
administrative  burden  of  the  auctions  in 
any  way.  In  addition,  it  would  be 
consistent  with  the  flexibility  afforded 
auction  bidders.  Thus,  EPA  is  proposing 
to  amend  the  current  regulations  to 
allow  offerors  to  submit  their  minimum 
offer  price  in  increments  of  $0.01. 

Because  this  rule  revision  was 
discussed  in  an  Advance  Notice  of 
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Proposed  Rulemaking  (see  the  )une  6, 
1996  Federal  Register.  61  FR  28995- 
28998)  and  EPA  received  no  adverse 
comments,  this  revision  is  also  being 
issued  as  a  direct  final  rule  in  the  Final 
Rules  section  of  this  Federal  Register. 
DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  March  6, 1998. 
AOfMESSES:  Comments.  All  written 
comments  must  be  identified  with  the 
appropriate  docket  number  (Docket  No. 
A-96-19)  and  must  be  submitted  in 
duplicate  to  U.S.  Environmental 
Protection  Agency,  EPA  Air  Docket 
Section  (6102),  Waterside  Mall,  Room 
M1500. 1st  Floor,  401  M  St.  SW. 
Washington,  DC  20460. 

Docket.  Docket  No.  A-96-19, 
containing  information  considered 
during  development  of  the  promulgated 
standards  and  requirements  in  this 
proposal,  is  available  for  public 
inspection  and  copying  between  8:30 
8.m.  and  3:30  p.m..  Monday  through 
Friday,  at  EPA's  Air  Docket  Section  at 
the  above  address.  A  reasonable  fse  may 
be  charged  for  copying. 
FOR  FimTNCR  MFOMIATION  CONTACT: 
Kenon  Smith,  U.S.  Environmental 
Protection  Agency,  Add  Rain  Division 
(6204)),  401  M  Street  SW,  Washington. 
DC  20460.  (202)  564-9164. 

lumnTfTnmr  mrmmatkm:  If  no 
significant,  adverse  comments  are 
received  by  the  close  of  the  comment 
period,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  tne  Final  Rules  section  of  this 
Federal  Register  will  automatically  go 
into  efiiect  on  the  date  specified  in  that 
rule.  If  significant,  adverse  comments 
are  received,  they  will  be  addressed  in 
a  subsequent  final  rule.  Because  the 
Agency  will  not  institute  a  second         * 
comment  period  on  this  proposed  rule, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

For  further  supplemental  information, 
and  the  rule  revision,  see  the 
information  provided  in  the  direct  final 
rule  in  the  Final  Rules  section  of  this 
Federal  Register. 

List  of  Subiects  in  40  CFR  Part  73 

Environmental  protection.  Acid  rain. 
Air  pollution  control.  Electric  Utilities, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  January  29, 1998. 
Carol  M.  Brownar. 

Administrator,  U.S.  Environmental  Protection 

Agerwy. 

IFR  Doc.  98-2718  Filed  2-3-98:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

National  Highwray  Traffic  Safety 
Admlnialratlon 

49  CFR  Part  531 

[Docket  Na  NHTSA-97-3206:  NoHoe  1] 

Pasaangar  Automobila  Avaraga  Fuel 
Economy  Standarda;  Propbaad 
Dadakxi  to  Grant  Exemption 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Proposed  decision. 


r:  This  proposed  decision 
responds  to  a  joint  petition  filed  by 
Lamborghini  and  Vector  requesting  that 
each  company  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  1998  and 
1999.  and  Oiat  lower  alternative 
standards  be  established.  In  this 
doomient,  NHTSA  proposes  that  the 
requested  exemption  be  granted  and 
that  alternative  standards  of  12.4  mpg  be 
established  for  MYs  1998  and  1999.  for 
Lamborghini  and  Vector. 
DATES:  Onmnents  on  this  proposed 
decision  must  be  received  on  or  before 
April  6. 1998. 

addresses:  Comments  on  this  proposal 
must  refer  to  the  docket  number  and 
notice  number  in  the  beading  of  this 
document  and  be  submitted,  preferably 
in  two  copies,  to:  US  Department  of 
Transportation  Docket  Management. 
PL-401. 400  Seventh  Street,  S.W.. 
Washington.  DC  20590.  Docket  hours 
are  10:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Henrietta  Spiimer,  Office  of  Market 

Incentives.  NHTSA.  400  Seventh  Street. 

SW,  Washington.  DC  20590.  Ms. 

Spinner's  telephone  number  is:  (202) 

366-4802. 

SUPPLaCNTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d),  NHTSA  may  exempt  a  low 
volume  manufacturer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufactiuer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the 
statute,  a  low  volume  manufacturer  is 
one  that  manufactured  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 


before  the  model  year  for  which  the 
exemption  is  sought  (the  affected  model 
year)  and  that  will  manufacture  fewer 
than  10,000  passenger  automobiles  in 
the  affected  model  year.  In  determining 
the  maximum  feasible  average  fiiel 
economy,  the  agency  is  required  under 
49  U.S.C  32902(f)  to  consider 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  effect  of  other  motor  vehicle 

standards  of  the  Government  on 
fuel  economy,  and 

(4)  The  need  of  the  United  States  to 

conserve  energy 
The  statute  at  49  U.S.C.  32902(d)(2) 
permits  NHTSA  to  establish  alternative 
average  fuel  economy  standards 
applicable  to  exempted  low  volume 
manufactiuers  in  one  of  three  ways:  (1) 
A  separate  standard  for  each  exempted 
manufecturer;  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufecturers. 

Background  InfonnatMHi  on 
Lamborghini  and  Vector 

Vector  Aeromotive  Corporation 
(Vector)  and  Automobili  Lamborghini 
S.p.A.  (Lamborghini)  are  small 
automobile  manufacturers  that  each 
produce  a  single  model  of  high  priced, 
uniquely  designed  exotic  sport  vehicles. 
Lamborghini  is  an  Italian  manufacturer 
of  passenger  cars,  which  concentrates 
exclusively  on  the  production  of  high 
quality,  high  performance,  prestige 
sports  cars.  Lamborghini  currmtly 
produces  one  model,  the  Diablo.  Vector, 
a  domestic  low  volume  manufacturer, 
also  marketing  exotic  high  pofonnance 
sports  cars,  was  originally  founded  as 
the  "Vector  Car"  Company.  The  assets 
of  Vector  Car  were  purchased  by  the 
Vector  Aeromotive  Corporation  in  1987. 
and  Vector  completed  redesign  and 
engineering  of  its  first  production  car. 
the  Vector  W8.  The  W8  has  been 
partially  redesigned  and  is  now  sold  as 
the  Avtech/Ml2.  Vector  produced  a 
total  of  43  automobiles  in  the  1996  and 
1997  model  years  while  Lamborghini 
imported  54  cars  into  the  U.S.  in  the 
same  time  period. 

Need  fisr  a  Joint  Petition  for 
Lamborghini  and  Vector 

Although  they  manufacture  diffi»ent 
automobile  lines.  Lamborghini  and 
Vector  are  both  controlled  by  V-Power 
Corporation.  V-Power  is  the  largest 
shareholder  of  Vector,  owning  57 
percent  of  the  stock;  the  remaining  43 
-  percent  of  Vector  is  publicly  traded  on 
NASDAQ.  V-Power  also  has  a 
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controlling  interest  in  Lamboighini. 
owning  50  percent  of  Lamborghini's 
stock.  For  MYs  1998  and  1999, 
Lamborghini's  and  Vector's  combined 
worldwide  production  will  be  less  than 
10.000  automobiles.  As  both  companies 
are  controlled  by  V-Power,  any 
alternative  CAFE  standard  would  apply 
to  Lamborghini  and  Vector  together,  and 
a  single  petition  can  be  submitted  for  a 
single  alternative  standard,  applicable  to 
the  combined  fleet  of  these  companies. 

NHTSA's  regulations  on  low  volume 
exemptions  from  CAFE  standards  state 
that  petitions  for  exemption  are  to  be 
submitted  "not  later  than  24  months 
before  the  beginning  of  the  affected 
model  year,  unless  good  cause  for  Uter 
submission  is  shown."  (49  CFR 
525.6(b).) 

NHTSA  received  a  petition  from 
Vector  Aeromotive  Corporation  on 
August  14, 1996  seeking  an  exemption 
for  Lamborghini  and  Vector  for  the  1998 
model  year.  A  second  petition,  seeking 
an  exemption  fbrlhe  1999  model  year, 
was  submitted  by  Lamborghini  and 
Vector  Augu^  27. 1997. 

These  petitions  were  timely  filed 
under  49  CFR  526.6(b).  This  section 
requires  that  petitions  "be  submitted  not 
later  than  24  months  before  the 
beginning  of  the  affected  model  year, 
unless  good  cause  for  late  submission  is 
shown."  Agency  action  regarding  the 
MY  1998  petition  was  delayed  at  the 
request  of  Lamborghini  and  Vector.  Due 
to  this  delay.  NHTSA  is  now  acting  on 
both  the  1998  and  1999  model  year 
petitions. 

Methodology  Used  to  Project  Maximum 
Feasible  Average  Fuel  Economy  Level 
for  Lamborghini/Vector 

Baseline  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  could  be  achieved  by 
Lamborghini/Vector  in  MYs  1998  and 
1999.  the  agency  considered  whether 
there  were  technical  or  other 
improvements  that  would  be  feasible  for 
these  vehicles,  and  whether  or  not  the 
company  ciurently  plans  to  incorporate 
such  improvements  in  the  vehiclM.  The 
agency  reviewed  the  technological 
feasibiUty  of  any  changes  and  their 
economic  practicability. 

NHTSA  interprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  avaiUble  to 
Lamborghini/Vector  for  use  on  its  MY 
1998  and  1999  automobiles,  and  which 
would  improve  the  fuel  economy  of 
those  automobiles.  The  areas  examined 
for  technologically  feasible 
improvements  were  weight  reduction, 
aerodynamic  improvements,  engine 
improvements,  drive  line 


improvements,  and  reduced  rolling 
resistance. 

The  agency  interprets  "economic 
practicability"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  automobiles.  In  evaluating 
that  capability,  the  agency  has  always 
considered  market  demand  as  an 
implicit  part  of  the  concept  of  economic 
practicability.  Consumers  need  not 
purchase  what  they  do  not  want. 

In  accordance  with  the  concerns  of 
economic  practicability,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  Lamborghini 
and  Vector  automcA>iles.  Since  NHTSA 
assumes  that  Lamborghini  and  Vector 
will  continue  to  build  exotic  high 
performance  can.  design  changes  that 
would  remove  items  traditionally 
offered  on  these  cars,  such  as  reducing 
the  displacement  of  their  engines,  were 
not  considered.  Such  changes  to  the 
basic  design  would  be  economically 
impracticable  since  they  might  %vell 
significantly  reduce  the  demand  for 
these  automobiles,  thereby  reducing 
sales  and  causing  significant  economic 
injury  to  the  low  volume  manufacturer. 

Technology  for  Fuel  Economy 
Improvement 

The  nature  of  Lamborghini  and  Vector 
vehicles  generally  do  not  result  in  high 
fuel  economy  values.  Also.  Lamborghini 
and  Vector  lag  in  having  the  Utest 
developments  in  fuel  efficiency 
technology  because  suppliers  generally 
provide  components  and  technology  to 
small  manufacturers  only  after 
supplying  large  manufacturers. 

Lamboighini/Vector  state  that  the 
requested  alternative  fiiel  economy 
value  represents  the  best  possible  CAFE 
that  Lamborghini/VectcH'  can  achieve  for 
MYs  1998  and  1999.  However,  the  joint 
alternative  fuel  economy  values  sought, 

12.4  mpg.  represents  a  decrease  from 

12.5  mpg  in  MY  1997.  The  fuel 
economy  decrease  from  MY  1997  is 
attributed  to  Lamborghini/Vector's 
projection  that  Vector  sales  will  increase 
in  MY  1998  from  the  MY  1997  level  and 
remain  steady  for  MY  1999  while 
Lamborghini  sales  Mrill  remain  constant. 
Therefore,  fuel  economy  will  decrease 
from  the  1997  level  becaiise  of  the 
projected  increased  sales  of  Vectors, 
which  have  lower  fuel  economy  values 
than  Lamborghinis. 

Despite  these  qualifications,  the 
following  describes  how  Lamborghini 
and  Vector  maximize  their  respective 
vehicles'  fuel  economy  by  using  state  of 
the  art  materials  and  technologies  for 
their  vehicles. 


Lamborghini  and  Vector  vehicles 
share  a  common  engine  designed  and 
produced  by  Lamborghini.  This  engine 
is  a  5.7  liter  V-12  that  produces  550 
horsepower.  Fuel  is  delivered  to  the 
engine  through  a  computer-controlled 
multipoint  fuel  injection  system. 
Aluminum  alloy  is  used  for  all  major 
castings  like  the  engine  crankcase, 
cylinder  heads,  induction  manifold, 
gearbox,  and  axle.  The  Lamborghini  V- 
12  is  a  highly  efficient  engine  which 
produces  extremely  high  output  for  its 
displacement.  While  the  fuel  efficiency 
of  tiie  Lamborghini  and  Vector  vehicles 
could  be  improved  through  the  use  of  a 
smaller  engine,  redesign  or  replacement 
of  the  ciurent  engine  would  require 
Lamborghini  and  Vector  to  invest 
resources  in  an  endeavor  which  would 
most  likely  reduce  the  demand  for  their 
vehicles. 

In  keeping  with  the  high  performance 
character,  Lamborghini  and  Vector 
vehicles  are  designed  to  provide  a 
structure  thatl^  both  strong  and 
lightweight.  Vector  uses  a  semi- 
monocoque  structure  and  a  steel  roll 
cage  with  body  panels  fabricated  from 
cart>on-reinforced  composite  fiber  glass. 
Front  suspension  consists  of 
independent,  unequal  length  A-arms 
Mrith  concentric  coil  shock  absorbers 
and  anti-dive  characteristics.  Rear 
suspension  is  parallel  link,  concentric 
coil  springs  with  anti-squat 
characteristics.  The  hydraulic  brake 
system  includes  vacuum  assist,  quad 
cylindw  calipers  and  ventilated  discs. 

The  Lamborghini  Dfablo  chassis  uses 
space  frame  construction  with  the 
unstressed  panels,  such  as  the  doore  and 
tnmk,  made  of  aluminum  alloy  and 
plastic  composite.  Composite  and  steel 
beems  were  recently  adopted  for  the 
energy  absorbing  bumpers. 

AlTLamborghini/Vector  vehicles  have 
a  rear  engine  driving  rear  wheels 
through  five  spkeed  manual 
transmissions  in  which  fifth  gear  serves 
as  an  overdrive  gear.  Additionally, 
Vector  vehicles  are  equipped  with  ZF 
transaxle  and  constant  velocity 
driveshaft  joints.  Both  Lamborghinis 
and  the  Vectors  rely  on  wide  low  aspect 
ratio  tires  to  provide  maximum  traction 
and  performance. 

LamtxH^^iini/Vector  vehicles  achieve 
a  very  hi^  level  of  performance  by 
incorporating  an  efficient  powerplant 
with  a  lightweight  structure.  Much  of 
the  technology  used  to  improve  fuel 
economy  in  other  vehicles  is  already 
employed  by  Lamborghini/Vector  to 
enhance  performance.  Any  further 
improvements  in  fuel  economy  in  these 
vehicles  through  the  use  of  a  smaller 
powerplant.  tires  with  less  rolling 
resistance,  or  lower  axle  ratios  would  be 
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contrary  to  the  essential  characteristics 
of  the  vehicles  and  their  position  in  the 
marketplace. 

Model  Mix 

The  Vector  Avtech/Ml  2  and 
Lamborghini  Diablo  are  similarly  sized 
vehicles  sharing  a  common  V-12 
engine.  Therefore,  any  opportunity  to 
improve  fuel  economy  by  changing 
model  mix  would  be  dependent  on 
introduction  of  new  models  or  engines. 
In  any  event,  changing  the  model  mix 
would  have  a  negligible  effect  on  fuel 
economy  due  to  the  inherently  low  fuel 
economy  of  these  ultra  high 
performance  coupes. 

The  Effect  of  Other  Vehicle  Standards 

Federal  Motor  Vehicle  Safety 
Standards  and  other  regulations  have  an 
adverse  effect  on  fuel  economies  of 
Lamborghini  and  Vector  vehicles.  These 
standards  include  49  CFR  part  581, 
Bumper  Standard,  Standard  No.  214, 
Side  impact  protection.  Standard  No. 
208,  Occupant  crash  protection  and 
Standard  No.  201,  Occupant  protection 
in  interior  impact.  These  standards  tend 
to  reduce  achievable  CAFE  levels,  since 
they  result  In  increased  vehicle  weight. 
Engineering  resources  &re  necessarily 
devoted  to  meeting  the  standards,  since, 
in  order  to  remain  in  the  market. 
Lamborghini/Vector  must  meet  these 
mandatory  standards. 

The  Need  of  the  United  States  to 
Conserve  Energy 

The  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above, 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for 
Lamborghini/Vector  to  achieve  an 
average  fuel  economy  in  MYs  1998  and 
1999  above  the  levels  set  forth  in  this 
proposed  decision.  Granting  an 
exemption  to  Lamborghini/Vector  and 
setting  an  alternative  standard  at  that 
level  would  resuh  in  only  a  negligible 
increase  in  fuel  consumption  and  would 
not  affect  the  need  of  the  United  States 
to  conserve  energy.  In  fact,  there  would 
not  be  any  increase  since  Lamborghini/ 
Vector  cannot  attain  the  generally 
applicable  standards.  Nevertheless,  the 
agency  estimates  that  the  additional  fuel 
consumed  by  operating  the  MYs  1998 
and  1999  fleets  of  Lamborghini/Vector 
vehicles  at  the  projected  CAFE  of  12.4 
mpg  for  MYs  1998  and  1999  is 
insignificant  compared  to  the  fuel  used 
each  day  by  the  entire  U.S.  motor 
vehicle  fleet  for  passenger  cars  in  1996. 


Maximum  Feasible  Average  Fuel 
Economy  for  Lamborghini/Vector 

The  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  Lamborghini/Vector  to  improve  the 
fuel  economy  of  their  MY  1998  and 
1999  fleets  above  an  average  of  12.4 
mpg,  and  that  the  national  effort  to 
conserve  energy  would  not  be  affiscted 
by  granting  the  requested  exemption 
and  establishing  an  alternative  standard. 

Proposed  Level  and  Type  of  Alternative 
Standard 

NHTSA  tentatively  concludes  that  the 
maximum  feasible  average  fuel  economy 
for  Lamborghini/Vector  is  12.4  mpg  in 
MY  1998  and  12.4  mpg  in  MY  1999.  The 
agency  also  tentatively  concludes  that  it 
would  be  appn^riate  to  establish  a 
separate  standard  for  Lamborghini/ 
Vector  rather  than  to  set  standards  for  a 
vehicle  class  or  a  single  standard  for 
exempt  manufiscturers.  Neither  of  these 
two  options  are  available  for  the  model 
years  in  question  because  of  actions 
previously  taken  by  the  agency. 

NHTSA  has  already  established  an 
alternative  standard  for  Rolls  Royce  of 
16.3  mpg  for  MYs  1998  and  1999.  The 
agency  has  also  granted  a  petition  from 
Mednet,  Inc.  (successor  company  to 
Dutcher  Motors]  for  an  alternative 
standard  of  17.0  mpg  for  MYs  1998-98. 
Therefore,  the  agency  cannot  set  a 
standard  for  a  class  or  a  single  standard 
for  all  exempted  manufacturers  for  MYs 
1998  and  1999. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12866,  the  proposal  would  not 
establish  a  "rule,"  which  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
future  effect."  The  proposed  exemption 
is  not  generally  applicable,  since  it 
would  apply  only  to  Lamborghini 
Automobili  and  Vector  Aeromotive  as 
discussed  in  this  notice.  Under  DOT 
regulatory  policies  and  procedures,  the 
proposed  exemption  would  not  be  a 
"significant  regulation."  If  the  Executive 
Order  and  the  Departmental  policies 
and  procedures  were  applicable,  the 
agency  would  have  determined  that  this 
proposed  action  is  neither  major  nor 
significant.  The  principal  impact  of  this 
proposal  is  that  the  exempted  company 
would  not  be  required  to  pay  dvil 
penalties  if  its  maximum  feeble 
average  fuel  economy  were  achieved, 
and  purchasers  of  those  vehicles  would 


not  have  to  bear  the  burden  of  those 
civil  penalties  in  the  form  of  higher 
prices.  Since  this  proposal  sets  an 
alternative  standard  at  the  level 
determined  to  be  the  maximum  faasible 
levels  for  Lamborghini/Vector  for  MYs 
1998  and  1999,  no  fuel  would  be  saved 
by  establishing  a  higher  alternative 
standard.  NHTSA  finds  in  the  Section 
on  "The  Need  of  the  United  States  to    i  * 
Conserve  Energy"  that  because  of  the.  -[ 
small  size  of  the  Lamborghini/Vector 
fleet,  the  incremental  usage  of  gasoline 
by  Lamborghini/Vector's  customers 
would  not  affact  the  nation's  need  to 
conserve  gasoline.  There  would  not  be 
any  impacts  for  the  public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposed  exnnption  in  accordance  with 
the  National  Environmental  Policy  Act 
and  determined  that  this  proposed 
exemption,  if  adopted,  would  not 
signincanUy  affact  the  human 
envircmment  Regardless  of  the  fuel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards  . 
which  measure  the  amoimt  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  affected  by  the  proposed 
exemptions  and  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  caimot  achieve  better  fiiel 
economy  than  is  proposed  herein, 
granting  these  proposed  exemptions 
would  not  affect  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
decision.  It  is  requested  but  not  required 
that  two  copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  CMnmenter  washes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purp>ortedly  confidential 
business  information  has  been  deleted, 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation  |49  CFR  Part 
5121. 

All  comments  received  before  the 
close  of  business  on  the  comment 
dosing  indicated  above  for  the  proposal 


will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  pomments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  the  filial 
rule  will  be  considered  as  suggestions 
fcM*  further  rulemaking  action. 
Comments  on  the  proposal  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcaid  by 
mail. 

List  ofSubjecto  in  49  CFR  Part  531 

Energy  conservation.  Fuel  economy, 
Gasoline,  Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  531  is  proposed  to  be  amended 
as  follows: 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  32902;  Delegation  of 
authority  at  49  CFITl.SO. 

2.  In  section  531.5,  the  introductory 
text  of  paragraph  (b)  is  republished  for 
the  convenience  of  the  reader  and 
paragraph  (b)(10)  would  be  revised  to 
read  as  follows: 

S  531 .5    Fuel  ecofMMny  standards. 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  yehrs: 

***** 

(10)  Automobili  Lamborghini  S.p.A./ 
Vector  Aeromotive  Corporation. 


Model  year 

Average 
fuel  econ- 
omy 
standard 
(miles  per 
gallon) 

1995 

1996 

1997 

1998 

===■•-■■■•-: 

12.8 
12.6 
12.5 
12.4 

1999 

12.4 

Issued  on:  January  29, 1998. 
L.  Robert  Shelton, 

Associate  Administrator  fm'  Safety 

Performance  Standards. 

[FR  Doc.  98-2695  Filed  2-3-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart67» 
p.D.  012798A] 
RIN0648-AJ87 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  HaUbut  Donation 
Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability,  request 

for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  50  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  Amendment  50  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs)  for 
Secretarial  review.  These  amendments 
would  authorize  the  voluntary  donation 
of  Pacific  halibut  taken  as  bycatch  in 
specified  groundfish  trawl  fisheries  off 
Alaska  to  economically  disadvantaged 
individuals  by  tax-exempt  organizations 
through  a  NMFS-authorized  distributor. 
This  action  is  intended  to  support 
industry  initiatives  to  reduce  regulatory 
discards  in  the  groundfish  fisheries  by 
processing  halibut  bycatch  for  human 
consumption.  These  amendments  are 
necessary  to  promote  the  goals  and 
objectives  of  the  FMPs  that  govern  the 
commercial  groundfish  fisheries  off 
Alaska.  Comments  from  the  public  are 
requested. 

DATES:  Comments  on  Amendments  50/ 
50  must  be  submitted  by  April  6, 1998. 
ADDRESSES:  Comments  on  the  FMP 
amendments  should  be  submitted  to  the 
Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  )uneau, 
AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building.  709 
West  9th  Street,  Juneau,  AK.  Copies  of 
Amendments  50/50  and  the 
environmental  assessment  (EA)  and    — 
related  economic  analysis  prepared  for 
the  proposed  action  are  available  from 
NMFS,  at  the  above  address,  or  by 


calling  the  Alaska  Region,  NMFS  at 
907-586-7228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving,  NMFS.  907-586-7228. 

SUPPLBICNTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  amendment  it  prepares  to  NMFS 
for  review  and  approval,  disapproval,  or 
partial  disapproval.  Tlie  Magnuson- 
Stevens  Act  also  requires  that  NMFS, 
after  receiving  a  fishery  management 
plan  or  amendment,  immediately 
publish  a  dociunent  in  the  Federal 
Register  that  the  fishery  management 
plan  or  amendment  is  available  for 
public  review  and  comment.  This  action 
constitutes  such  notice  for  Amendments 
50/50  to  the  FMPs. 

Amendments  50/50  were  adopted  by 
the  Council  at  its  April  1997  meeting. 
The  amendments  would  expand  the 
existing  Salmon  Donation  Program 
(SDP)  to  create  a  Prohibited  Species 
Donation  (PSD)  program  that  would 
include  halibut  as  well  as  salmon.  This 
action  would  authorize  the  distribution 
of  Pacific  halibut  taken  as  bycatch  in  the 
groundfish  trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  a 
NMFS-authorized  distributor.  This 
action  is  necessary  to  reduce  regulatory 
discards  in  the  groundfish  fisheries  by 
processing  halibut  bycatch  for 
consumption  by  economically 
disadvantaged  individuals. 

A  proposed  rule  that  would 
implement  Amendments  50/50  may  be 
published  in  the  Federal  Register  for 
public  comment,  following  NMFS' 
evaluation  of  the  proposed  rule  und«' 
the  Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  FMP 
amendments  to  be  considered  in  the 
approval/disapproval  decision  on 
Amendments  50/50.  All  comments 
received  by  April  6, 1998,  whether 
specifically  directed  to  Amendments 
50/50  or  the  proposed  rule,  will  be 
considered  in  the  approval/disapproval 
decision.  Comments  received  after  that 
date  will  not  be  considered  in  the 
approval/disapproval  decision  on 
Amendments  50/50. 

Dated:  January  30,  1998. 
Bruce  C  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-2748  Filed  2-3-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
comniittee  meetings,  agerx:y  deasmns  and 
rulifigs.  delegations  of  authority,  filing  of 
petitiorts  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


BROAOCASTINQ  BOARD  OF 
GOVERNORS 

Sunshin*  Act  M««ting 

DATE  AND  TIME:  February  10, 1998;  9:30 
a.m. 

PLACE:  Cohen  Building.  Room  3321,  330 
Independence  Ave.,  S.W..  Washington. 
D.C.  20547. 

CtOEB)  MEET1NQ:  The  meinb«9  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  %vill  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  Reld.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  5S2b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C  552b.(c)(2)  and  (6)).  The 
meeting  will  be  followed  by  a  separate 
closed  meeting  of  the  corporate  board  of 
directors  of  the  private  nonprofit 
organization  RFE/RL,  Inc. 

CONTACT  PERSON  FOR  MORE  WFORMATKM: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Massey  at  (202)  401-3736. 

Dated:  February  2, 1998. 
Dmrid  W.  Burke. 
Chairwan. 
(FR  Doc  98-2896  Filed  2-2-98:  2:30  pml 


DEPARTMENT  OF  COMMERCE 

Sut)mission  for  OMB  R«vi«w; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Mammal  Certificate  of 
Inclusion. 

Agency  Form  Number:  None  assigned. 

0^4B  Approval  Number:  0648-0083. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection. 

Burden:  6  hours. 

Number  of  Respondents:  25. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Under  the  General 
Permit  issued  under  Section  101(a)  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended,  a  certificate  of 
inclusion  is  issued  to  individual  U.S. 
tuna  purse  seine  vessel  owners  and 
operators  fishing  in  the  eastern  tropical 
Pacific  Ocean.  "Die  certificate  of 
inclusion  allows  fishermen  to  lawfully 
take  marine  mammals  incidental  to  the 
yellowfin  txma  purse  seine  fishery  in 
this  region. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Aimually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

Oh4B  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Wadiington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  N.W.. 
Washington.  D.C.  20503. 


Dated:  January  29, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  98-2744  Filed  2-3-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Report  on  Unschadulad  Unloading 

ACTION:  Proposed  collection:  comment 
request. 

summary:  The  Department  of 
CcHnmerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6, 1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  C^cer,  Depailment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW.  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW,  room  6877, 
Washington.  DC.  20230. 
SUPPLEMBfTARY  MFORMATKM: 

LAbatract 

This  collection  of  information  is  the 
reports  to  BXA  required  by  carriers 
exporting  controlled  goods  or 
technology  when  it  is  necessary  to 
imload  the  cargo  at  a  destination  other 
than  that  shown  on  the  Shipper's  Export 
Declaration  or  when  directed  to  unload 
and/or  return  cargo. 

n.  Method  ofGoUectioa 

Written  report. 

m.  Data 

pMB  Number:  0694-0040. 
Form  Number:  Not  applicable. 


Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  1  hour 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  2. 

Estimated  Total  Annual  Otst:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  hmctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  29, 1998.  _ 


Departmental  Forms  Clearance  Officer,  Office 

ofKbmagement  and  Organization. 

[FR  Doc.  98-2739  Filed  2-3-98:  8:45  am] 

■HJJNQ  OOOC  Wie-OT-# 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
Propoaad  Collactlon;  Comment 


TITLE:  Foreign  Availability  Procedures 
and  Criteria. 

summary:  The  Departinent  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6. 1998. 
ADDRESSES:  Piiect  all  written  comments 
to  Linda  Engelmeier,  Departmental 


Clearance  Officer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  is  collected  in  order 
to  respond  to  requests  by  Congress  and 
industry  to  make  foreign  availability 
determinations.  Exporters  are  luged  to 
submit  data  regarding  the  foreign 
product's  technical  characteristics  and 
the  availability  of  these  products  in 
foreign  markets  to  determine  if  similar 
U.S.  products  should  be  decontrolled. 

n.  Method  of  Collection 

Written  submission. 

m.Data 

OMB  Number:  0694-0004. 

Form  Number:  Not  applicable. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currentiy  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Response:  120 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1,200. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  fm*  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  pubUc 
record. 


Dated:  January  29, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-2740  Filed  2-3-98;  8:45  am] 
BIUJNG  OOOE  3610-OT-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Approval  of  Triangular  Transactions 
involving  Commodities  Covered  by  a 
U.S.  Import  Certificate 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Departinent  of 
Conunerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6, 1998.   • 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington,  DC,  20230. 

SUPPLEMBHTARY  INFORMATION: 

L  Abstract 

As  a  result  of  an  agreement  between 
the  U.S.  and  "free  world"  countries,  the 
import  certificate/delivery  verification 
procedures  were  established.  This 
collection  provides  a  means  to  authorize 
approved  imports  to  the  U.S.  to  be 
transhipped  to  another  destination 
instead  of  being  imported  to  the  U.S. 
directly  as  approved  on  the  Import 
Certificate.  When  this  occurs,  this  is 
considered  a  "triangular"  transaction. 

n.  Method  of  Collectimi 

Written  report. 

m.Data 

OMB  Number:  0694-0009. 
Form  Number:  Not  applicable. 
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Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  jjerformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  )anuary  29. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  98-2741  Filed  2-3-9«;  8:45  am) 
HLUNQ  OOOC  M10-OT-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Customer  Service  Evaluation 

ACTION:  Proposed  collection;  comment 
request. 

summary;  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 


Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  AVenue,  NW,  Washington 
DC  20230. 

FOR  RJRTMER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Ms.  Dawnielle  Battle, 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  ^4W,  room  6877, 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  survey  will  be  used  to  measure 
the  quality,  timeliness,  and  relevance  of 
the  counsel/ information  provide  by 
BXA.  It  will  also  \>e  used  as  a  way  to 
gauge  the  relevance  of  services  and 
information.provided  for  the  business 
community. 

n.  Method  of  Collection 

By  mail,  E-mail  or  FAX. 
m.  Data 

OMB  Number:  None. 

Form  Number:  Not  applicable. 

Type  of  Review:  Proposed  new 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,750. 

Estimated  Time  Per  Response:  4 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  117. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required  of 
applicants— only  their  time). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  January  28, 1998. 
Lioda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-2742  Filed  2-3-98: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMBfTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  firom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Sectio;i  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 


.\ 


Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  firom  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Conmients  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  98- 
00001."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  Fresh  Fruit  Exporters 
Assodaticm  ("FFEA"),  30423  Canwood 
Street,  Suite  235,  Agoura  Hills, 
California  91301. 

Contact:  Ronald  A.  Oleynik,  Attorney. 

Telephone:  (202)  457-7183. 

Application  No.:  98-00001. 

Date  Deemed  Submitted:  January  26. 
1998. 

Members  (in  addition  to  applicant): 
Autenrieth  &  Gray,  Agoura  Hills,  CA; 
Fresh  Western  International.  Inc.. 
Salinas.  CA  (a  wholly  owned  subsidiary 
of  llie  Albert  Fisher  Group,  Inc.,  Dallas, 
TX);  Fruit  Unlimited  Inc.,  Visalia.  CA; 
Giscal  Limited,  U.S.A..  Los  Angeles,  CA; 
Great  Oriental  Corporation.  Anaheim. 
CA;  Pandol  Bros.,  Inc.,  Delano,  CA; 
Paramount  Export  Company,  Oakland, 
CA;  Primary  Export  International.  Inc., 
South  San  Francisco,  CA;  Renown  LLC, 
Redlands,  CA;  United  Fruits  (Calif.) 
Corp.  and  United  Overseas  Trading 
Corp.,  Santa  Monica,  CA;  Vanguard 
Trading  Services,  Inc.,  Issaquah.  WA; 
and  Westlake-Miller,  Inc..  Los  Angeles, 
CA. 

FFEA  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operations. 

Export  Trade 

1.  ftwducts:  Fresh  firuit 

2.  Services:  Inspection,  quality 
control,  marketing  and  promotional 
services. 

3.  Technology  Rights:  Proprietary 
rights  to  all  technology  associated  with 
Products  or  Services,  including,  but  not 
limited  to:  patents,  trademarks,  service 
marks,  trade  names,  copyrights,  trade 
secrets,  and  know-how. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights):  All  export  trade^related 
facilitation  services,  including,  but  not 
limited  to:  consulting  and  trade  strategy; 
sales  and  marketing;  export  brokerage; 
foreign.marketing  research;  foreign 


market  development;  overseas 
advertising  and  promotion;  product 
research  and  design  based  on  foreign 
buyer  and  consumer  preferences; 
inspection  and  quality  control; 
transportation;  insurance;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instruments); 
provision  of  overseas  sales  and 
distribution  facilities  and  overseas  sales 
staff;  legal,  accoimting  and  tax 
assistance;  management  information 
systems  development  and  application; 
assistance  and  administration  of 
government  export  assistance  programs, 
such  as  the  Export  Enhancement  and 
Market  Promotion  programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operatimi 

In  connection  with  the  promotion  and 
sale  of  Members'  Products  and  Services 
into  the  Export  Markets,  the  FTEA  and/ 
or  one  or  more  of  its  Members  seeks  to: 

1.  Design  and  execute  foreign 
maiiceting  strategies  for  its  Export 
Markets; 

2.  Prepare  joint  bids,  establish  export 
prices,  and  establish  terms  of  sale  in  the 
Export  Markets; 

3.  Design,  develop  and  market  generic 
corporate  labels; 

4.  Engage  in  joint  promotional 
activities  directly  targeted  at  developing 
the  Export  Markets,  such  as:  arranging 
trade  shows  and  marketing  trips; 
providing  advertising  services; 
providing  brochures,  industry 
newsletters  and  other  forms  of  product, 
service  and  industry  information; 
conducting  international  market  and 
product  research;  procuring 
international  marketing,  advertising  and 
promotional  services;  and  sharing  the 
cost  of  these  joint  promotional  activities 
among  the  Members; 

5.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  the  export  of  the  Products,  such  as 
meeting  foreign  regulatory  requirements 
and  foreign  buyer  specifications  and 
identifying  and  designing  for  foreign 
buyer  and  consumer  preferences; 

6.  Negotiate  and  enter  into  agreements 
with  governments  and  other  foreign 
persons  regarding  non-tariff  trade 
barriers  in  the  Export  Markets,  such  as 
packaging  requirements,  establishing 


and  operating  fumigation  facilities  and 
providing  specialized  packing 
operations  and  other  quality  control 
procedures  to  be  followed  by  its 
Members  in  the  export  of  Products  into 
the  Export  Markets; 

7.  Advise  and  cooperate  with  agencies 
of  the  U.S.  Government  in  establishing 
procedures  regulating  the  export  of 
Members'  Products,  Services  and/w 
Technology  Rights  into  the  Export 
Markets; 

8.  Negotiate  and  enter  into  purchase 
agreements  with  buyers  in  the  Export 
Markets  regarding  the  export  prices, 
quantities,  type  and  quality  of  Products, 
time  (wriods.  and  the  terms  and 
conditions  of  sale; 

9.  Broker  or  take  title  to  the  Products; 

10.  Pvuxiiase  Products  from  non- 
Members  whenever  necessary  to  fulfill 
specific  sales  obligations; 

11.  Solicit  non-Members  to  become 
Members; 

12.  Communicate  and  process  export 
orders; 

13.  Assist  each  Member  in 
maintaining  the  quality  standards 
necessary  to  be  successful  in  the  Export 
Maii^ets;  * 

14.  Provide  Export  Trade  Facilitation 
Services  with  respect  to  Products, 
Services  and  Technology  Rights; 

15.  Negotiate  freight  rate  contracts  ■. 
with  individual  carriers  and  carrier 
conferences  either  directly  or  indirectly 
through  shippers  associations  and/or 
fireight  forwarders; 

16.  Bill  and  collect  firom  foreign 
buyers  and  provide  accounting,  tax, 
legal  and  consulting  assistance  and 
services; 

17.  Enter  into  exclusive  agreements  to 
provide,  produce,  negotiate,  contract, 
and  administer  Export  Trade  Services 
and  Trade  Facilitation  Services: 

18.  Apply  for  and  utilize  appUcable 
export  assistance  and  incentive 
programs  which  are  available  within  the 
goverrmiental  and  private  sectors,  such 
as  the  USDA  Export  Enhancement  and 
Market  Promotion  programs; 

19.  Refuse  to  deal  with  or  provide 
quotations  to  non-Members  for  sales  of 
the  Members'  Products  into  the  Exp>ort 
Markets; 

20.  Utilize  common  marking  and 
identification  of  Product  sold  in  the 
Export  Markets;  aiul 

21.  Exchange  information  with  and 
among  the  Members  as  necessary  to 
carry  out  the  Export  Trade  Facilitation 
Services  and  Export  Trade  Activities 
and  Methods  of  Operation,  including: 

a.  Information  aoout  sales  and 
marketing  efi^orts  and  strategies  in  the 
Export  Markets,  including  pricing; 
projected  demand  in  the  Export  Markets 
for  Products;  customary  terms  of  sale. 
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prices  and  availability  of  Products 
independently  committed  by  Members 
for  sales  in  the  Export  Markets;  prices 
and  sales  of  Products  in  the  Export 
Markets;  and  sp>ecifications  by  buyers 
and  consumers  in  the  Export  Maricets; 

b.  Information  about  the  price, 
quality,  quantity,  source  and  delivery 
dates  of  Products  for  export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets: 

a.  Information  about  expenses 
specific  to  exporting  to  and  within  the 
Export  Markets,  including 
transportation,  transshipments, 
intermodal  shipments,  insurance, 
inland  height  to  port,  port  storage, 
commissions,  export  sales, 
documentation,  financing  and  customs 
duties  or  taxes; 

e.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  marketing  order  programs  that 
may  affect  sales  to  the  Export  Markets; 

f.  Information  about  the  FFEA's  or  its 
Members'  export  operations,  including 
sales  and  distribution  networks 
established  by  the  FFEA  or  its  Members 
in  the  Export  Markets,  and  prior  export 
sales  by  Members,  including  export 
price  information:  and        

g.  Information  about  the  FFEA's  or  its 
Members'  credit  and  collections 
practices  and  problems,  claims  and 
sales  allowances. 

Definitions 

1 .  Export  Intermediary  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing,  or 
arranging  for  the  provision  of.  Export 
Trade  Facilitation  Services. 

2.  Meni/>er  means  a  person  who  has 
membership  in  the  FFEA  and  who  has 
been  certified  as  a  "Member"  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  FFEA  nor  any  Memfaiiar  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  regarding  its  or  any  other 
Member's  domestic  costs,  production, 
capacity,  or  inventories:  domestic 
prices;  domestic  sales:  terms  of 
domestic  marketing  or  sale:  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public;  or  (2)  the  information  disclosed 
is  a  necessary  term  or  condition  {e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide  sale 


and  the  disclosure  is  limited  to  the 
prospective  purchaser. 

2.  FFEA  and  the  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for  ■ 
information  or  docimients  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  or  documents  when 
either  the  Attorney  General  or  the 
Secretary  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Dated:  January  28, 1998. 
Morton  Schnabel. 

Acting  Director,  Office  of  Export  Trading, 
Company  Affairs. 

(PR  Doc.  98-2647  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atnwapharic 
Adminiatration 

Propoaad  Collection;  Comment 
Raquaat 

TITLE:  Albacore  Fishing  Operation 
Information. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
Jake  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  OONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Al  Coan,  Southwest 
Fisheries  Science  Center,  8604  La  Jolla 
Shores  Drive.  P.O.  Box  271,  L,a  Jolla. 
California  92038-0271;  (619)  546-7079. 
8UPPI.EMENTARV  INFORMATION: 

L  Abstract 

The  collected  information  will  be 
used  by  NMFS  to  assess  the  status  of 


Pacific  albacore  stocks  and  monitor  the 
fisheries.  Data  on  catches  and  catch 
locations  are  used  to  determine 
Albacore  stock  sizes  and  data  on  vessel 
characteristics  are  used  to  standardize 
fishing  effort.  After  data  are 
standardized,  catch  and  effort 
information  are  used  to  determine  year 
class  strength,  fishing  mortality, 
maximum  sustainable  yields  and 
descriptive  information  on  where  and 
how  many  fish  are  caught. 
Environmental  data  are  used  to  correlate 
catches  with  certain  environmental 
conditions  in  an  effort  to  predict 
locations  of  favorable  catches.  The 
collection  is  also  used  to  satisfy  the 
license  requirement  under  the  High  Seas 
Fishing  Compliance  Act  (HSFCA). 

n.  Method  of  Collection 

Fishing  vessel  captains  are  supplied 
with  a  logbook  which  is  distributed  by 
the  Western  Fishboat  Owners 
Association,  NMFS  personnel  and 
contractors  each  year.  Approximately 
400  logbooks  are  sent  annually  to  the 
fishermen  or  distributed  at  various  ports 
in  Oregon,  Washington,  California. 
Canada,  and  American  Samoa  and  are 
filled  out  by  hand  during  their  fishing 
trip.  The  Pacific  Marine  Fisheries 
Commission  contracts  each  year  with 
the  states  of  California,  Oregon  and 
Washington  to  collect  the  logbooks  and 
fish  size  information  when  the  vessels 
come  in. 

m.  DaU 

OMB  Number:  0648-0223. 

Form  Number:  NOAA  88-197. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  (fishing  vessel  captains). 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  1. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures  are 
required). 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  29, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officet,  Office 
of  h4anagement  and  Organization. 
(PR  Doc.  98-2743  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atnwapharic 
Adminiatration 

p.D.  012698A] 

Endangered  Speciaa;  Pennits 

A0B4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  amendment  to  an 

application  for  a  scientific  research 

permit  (1116). 

SUMMARY:  Notice  is  hereby  given  that 
Public  Utility  District  No.  1  of  Douglas 
County  (PUDDCJat  East  Wenatchee, 
WA  has  submitted  in  due  form  an 
amendment  to  an  application  for  a 
permit  that  would  provide  authorization 
for  takes  of  an  endangered  anadromous 
fish  species  for  the  purpose  of  scientific 
research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  amended  ^ 

application  must  be  received  on  or 
before  March  6, 1998. 
ADDRESSES:  The  amended  application 
and  related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Resources  Division.  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Protected  Resources  Division 
in  Portland,  OR. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Lichatowich  (503-230-5438). 
SUPPLEMENTARY  INFORMATION:  PUDDC 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 


governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

On  January  15, 1998,  a  notice  was 
published  (63  FR  2364)  that  NMFS 
received  an  application  for  a  5-year 
permit  fit»m  PUDDC  that  would  provide 
authorization  for  takes  of  juvenile, 
endangered,  naturally-produced  and 
artificially-propagated,  upper  Columbia 
River  steelhead  {Oncorhynchus  mykiss) 
associated  with  scientific  research. 
NMFS  has  received  an  amendment  to 
the  application  requesting  an  additional 
annual  take  of  ESA-listed  juvenile  . 
steelhead  associated  with  a  study 
designed  to  understand  the  status  of 
juvenile  salmonid  migration  at  Wells 
Dam  on  the  Columbia  River  in  WA. 
ESA-listed  juvenile  fish  are  proposed  to 
be  lethally  taken  by  fyke  nets. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  January  27. 1998. 
Nancy  L  Chu, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  98-2747  Filed  2-3-98;  8:45  am) 

BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Trademark  Procasalng 

action:  Proposed  collection;  comment 


request. 


SUMMARY:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  information  collection, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)).  and  by  the  Patent 
and  Trademark  Office  (Office)  in  the 
performance  of  its  statutory  functions  of 
examining,  registering  and  maintaining 
trademarks  as  required  by  the 
Trademark  Act,  15  U.S.C.  1051.  et  seq. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  6.  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 


Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Nancy  L.  Omelko,  Administrator  for 
Petitions,  at  the  Office  of  the  Assistant 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  Va.  22202- 
3513,  telephone  number  (703)  308-8910 
ext.  39  or  by  facsimile  transmission  to 
(703)  308-9395. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Patent  and  Trademark  Office 
(Office)  administers  the  Trademark  Act, 
15  U.S.C.  1051  et  seq,  which  provides 
for  the  Federal  registration  of 
trademarks;  as  well  as,  service  marks: 
collective  trademarks  and  service  marks; 
collective  membership  marks;  and 
certification  marks.  Individuals  and 
businesses  who  use  their  maiiu,  or  - 
intend  to  use  their  marks,  in  commerce 
regulable  by  Congress,  may  file  an 
application  with  the  Office  to  register 
their  mark.  The  mark  will  remain  on  the 
register  for  ten  years.  However,  the 
registration  will  be  canceled  unless  the 
owner  files  an  affidavit  with  the  Office 
attesting  to  the  continued  use  (or 
excusable  non-use)  of  the  mark  in 
commerce.  The  registration  may  be 
renewed  for  periods  of  ten  years. 

The  Trademark  Act  mandates  that 
each  register  entry  contain  the  mark;  the 
goods  and/or  services  that  the  mark  is 
used  in  connection  with:  identifying 
ownership  information:  dates  of  use; 
and  certain  other  information.  The 
Office  also  provides  similar  information 
concerning  pending  applications.  The 
register  and  pending  application 
information  may  be  accessed  by  an 
individual,  or  by  businesses,  to 
determine  availability  of  a  mark.  By 
accessing  the  Office's  information, 
potential  trademark  owners  may  reduce 
the  possibility  of  initiating  use  of  a  mark 
previously  adopted  by  another.  The 
Federal  Trademark  Registration  process 
serves  to  reduce  the  filing  of  papers  in 
court  and  between  parties. 

n.  Method  of  Collection 

By  mail,  facsimile,  or  electronic 
transmission.  A  pilot  program  is 
currently  in  progress  to  stud_y  the  use  of 
electronic  technology  in  filing 
trademark/service  mark  applications. 
After  evaluation  of  the  pilot,  the  Office 
will  implement  a  full-scale  program  to 
accept  trademark/ service  mark 
registration  applications  filed 
electronically  by  the  public.  At  this 
stage,  only  the  intent-to-use  and  use- 
based  trademark/service  mark 
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registration  applications  are  being 
accepted  electronically.  In  time,  the 
electronic  filing  may  be  expanded  to 
include  other  forms.  The  time  estimates 
shown  for  the  electronic  forms  in  this 
notice  are  based  on  the  average  amount 
of  time  needed  to  complete  and 
electronically  file  a  trademark/service 
mark  application.  The  estimated 
number  of  annual  responses  are  a 
projection  of  how  many  electronic 
applications  are  expected  to  be  Rled  per 
year. 


ni.  Data 

OMB  Number:  065 1-0009. 

Type  of  Review:  Renewal  with  change. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government.  The  forms  are 
used  by  potential  trademark  owners  and 
trademark  practitioners.  However,  use 
of  the  forms  is  not  mandatory  and  many 
law  Hrms  and  corporations  develop 
their  own  forms.  The  information 
collected  is  a  matter  of  public  record, 
and  is  used  by  the  public  for  a  variety 


of  private  business  piuposes  related  to 
establishing  and  enforcing  trademark 
rights.  This  information  is  important  to 
the  public,  since  both  common  law 
trademark  owners  and  Federal 
trademark  registrants  must  actively 
protect  their  own  rights. 

Estimated  Number  of  Respondents: 
302.818. 

Estimated  Time  Per  Response:  10  to 
45  minutes,  depending  on  the  form. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  112,887  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $11,570,918  per  year. 


Title  of  form 


*lnten(-to-Us6  trademaiVsarvice  mark  registration  appiica- 

tiorw 

'Elecfronic  Intanl-to-Use  trademark/sarvica  mark  registration 

application 

'Usa-Based  tradarnark/sarvwa  mark  registratkxi  applicatkins 
'Electronk:  Usa-Basad  tradamark/sarvRa  mark  regntration 

appticatkin  

ANagation  of  Use  tor  Intent-To-Usa  AppNcatnn 

Request  tor  Extension  of  Time  to  Fita  a  Statement  of  Use  ... 
Affidavits  of  Us«/Comt>inad  Dadaratnn  of  Use  and  Incon- 

tastabiity „ 

Appltoation  tor  rtanewal ~. 

Amendmants/Corracttons/Surrenders  — 

Opposilton  to  ttta  Ragistratxxi  of  a  Mark ~ 


Totals 


Form  Ho{s). 


1478,  1478(a).  4.8&4.9 

TBD 
1478,1478<a).4.8&4.9 

TBD 
1563 
1581 

PTC)-FB-TM205aM209 

PTO-FB-TM201 

No  Forms  Associatad. 

4-1 7a 


Estimated 
time  for 
respdnse 

(minutes) 


20 

18 
30 

27 
20 
10 

30 
30 
30 
45 


Est.  annual 
burden  hours 


37.857 

18 
38.230 

27 
8.652 
8,141 

10.391 
3.360 
2.449 
3.762 


112.887 


Est.  annual  re- 
sponses 


114.719 

60 
76.459 

60 
26.218 
47.887 

20.781 
6,720 
4,898 
5.016 


302,818 


Tha  same  implication  is  usad  tor  both  types  of  registration;  however,  different  inHxmation  is  required. 


IV.  Request  fbr  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  inclurling 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  January  30. 1998. 
Linda  EagelBieiar, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  98-2734  Filed  2-3-98;  8:45  am] 
wmum  cooc  «i»-i«-r 


COMMITTEE  FOR  THE 
IMPt-EMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  an  Import  Umtt  for 
Certain  Wool  Textila  Producta 
Produced  or  Manufactured  in  Egypt 

January  29, 1998. 

aqbcy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

(Commissioner  of  Customs  adjusting  a 

limit. 

EFFECTIVE  DATE:  February  4, 1998. 
FOR  FUfTTMER  INFOIMATION  CONTACT: 

Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  \h6' 
quota  status  of  this  limit,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

8UPPI.EMB<TAftY  MFOfWATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Category  448  is 
being  increased  by  recrediting  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 


see  62  FR  67829,  published  on 
December  30, 1997. 
D.  Midiaal  Hutdunson, 

Acting  Qiairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 


January  29, 1998. 

Commissioner  of  Customs,  " 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Egypt  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1998  and  extends  through 
December  31, 1998. 

Elective  on  February  4, 1998,  you  are 
directed  to  increase  the  limit  for  Category  448 
to  19,149  dozen  ^  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing. 

The  Ccnnmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  bib  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl)- 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  98-2737  Filed  2-3-98;  8:45  am) 
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COMMriTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amandmant  of  an  Import  Limit  fbr 
CartaIn  Cotton  and  Man  Mada  FIbar 
Taxdla  Producta  Produoad  or 
Manufaeturad  in  El  Salvador 

January  29, 1998. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  a 

limit. 

EFFECTIVE  DATE:  February  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  pori  or  call 
(202)  927-5850.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

StJPPUEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  a  Memorandum  of  Understanding 
dated  January  12, 1998,  the 
Governments  of  the  United  States  and  El 
Salvador  agreed  to  increase  the  current 
limit  for  Categories  352/652  to  3,200,000 
dozen. 

A  description  of  the  textile  and     , 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17. 1997).  Also 
see  62  FR  67623.  published  on    . 
December  29, 1997. 
D.  Miduel  HutduBson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  die  ImpleaMBtatiaa  of  Textile 
Agreements 

January  29, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufiactured  in  El  Salvador  and  exported 
during  the  periods  January  1, 1998  through 
March  26, 1998  and  January  1, 1998  through 
December  31, 1998. 

Effective  on  February  4, 1998,  you  are 
directed  to  increase  the  limit  for  Categories 
352/652  to  3,200,000  dozen  *  for  the  period 
January  1, 1998  through  March  26, 1998,  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  and  a 
Memorandum  of  Understanding  dated 
January  12, 1998  between  the  Govenunents 
of  the  United  States  and  El  Salvador. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  98-2736  Filed  2-3-98;  8:45  ami 
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■  The  limit  ha*  not  tiMn  •djusted  to  account  for 
any  import*  expotted  aftar  Pacwnhw  31. 1997. 


<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1997. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustniant  of  an  Import  Limit  for 
Cartain  Cotton  and  Man-Made  FIbar 
Textile  Producta  Produced  or 
Manufactured  in  Guatemala 

)anuary  29, 1998. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

fimit. 

EFFECTIVE  DATE:  February  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPL3»fTARY  INFORMATION: 

Authority:  SecUon  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories  342/ 
642  is  being  reduced  for  carryforward 
applied  to  the  1997  limit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmiule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997).  Also 
see  62  FR  67624,  published  on 
December  29, 1997. 
D.  Midiael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Apeements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  29, 1998. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufectured  in  Guatemala  and  exported 
during  the  periods  January  1, 1998  through 
May  30. 1998  and  January  1, 1998  through 
December  31, 1998. 

Effective  on  February  5, 1998,  you  are 
directed  to  reduce  the  limit  for  Categories 


"^ 
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342/642  to  166.813  dozen  <  for  the  period 
January  1. 1998  through  May  30.  1998,  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC). 

The  Guaranteed  Access  Level  for 
Categories  342/642  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  98-2738  Filed  2-3-98:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Reetraint 
Limit  tar  Certain  Cotton  and  Man-Made 
Fiber  Textile  Producta  Produced  or 
Manufactured  in  l.aoa 

January  29, 1998. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFlCTIve  DATE:  February  4,  1998. 
FOM  FURTHER  INFOMMATION  CONTACT: 
Helen  L.  LeCrande.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  Umit.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPIXMBITARY  INFOMMATION: 

Autliorily:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  1 1651  of  March  3. 1972,  as 
•mended. 

The  Covemmenis  of  the  United  States 
and  the  Lao  People's  Democratic 
Republic  have  agreed  to  amend  and 
extend  the  Bilateral  Textile  Agreement 
of  September  15,  1994  for  three 
consecutive  one-year  pyeriods,  beginning 
on  January  1.  1998  and  extending 
throush  December  31.  2000. 

In  tne  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limit  for  Categories  340/640. 

This  limit  may  be  revised  if  Laos 
becomes  a  member  of  the  World  Trade 


Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
L,aos. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numliers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17. 1997). 
D.  Michaal  HutcUiiMm. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  tlw  implemeiitation  of  Textile 
AgrewiHHits 
lanuary  29. 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Bilateral  Textile  Agreement  of  September  15, 
1994.  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Lao  People's  Democratic  Republic,  you  are 
directed  to  prohibit,  effective  on  February  4, 
1998.  entry  into  the  United  States  for 
consumption  and  withdrawal  from  '' 

warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640.  produced  or  manufactured  in  Laos 
and  exported  during  the  twelve-month 
period  beginning  on  January  1.  1998  and 
extending  through  December  31,  1998,  in 
excess  of  159.536  dozen '. 

The  limit  set  forth  above  is  subject  to 
*  adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Lao  People's 
Democratic  Republic. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  4.  1996)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

This  limit  may  be  revised  if  Laos  becomes 
a  member  of  the  World  Trade  Organization 
(WTO)  and  the  United  States  applies  the 
WTO  agreement  to  L,aos. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 


Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  9ft-2735  Filed  2-3-98;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Doclwt  Na  9e-C000q 

TJX  Companiea,  Inc.,  a  Corporation; 
Provialonal  Acceptance  of  a 
Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  I*roduct  Safety  Act. 


■  The  limit  has  not  been  adjusted  to  account  for 
any  impon*  exported  after  December  31.  IM7. 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Oecerhber  31. 1997. 


r:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  wi\h  the 
terms  of  16  CFR  1605.13(d).  Published 
lielow  is  a  provisionally-accepted 
Settlement  Agreement  with  The  TPC 
Companies,  Inc.,  a  corporation, 
containing  a  civil  penalty  of  $150,000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  Hling  a  written  request  with 
the  Office  of  the  Secretary  by  February 
19. 1998. 

AOOnESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  98-C0005.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  CX:  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis.  Trail  Attorney. 
Oflice  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

StJPPtEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  January  29, 1998. 
Sadye  E.  Dunn, 

Secretary. 

Consumer  Product  Safety  Commission 

(CPSC  Docket  No.  98-C0005] 

In  the  Matter  of  The  TJX  Companies,  Inc., 
a  Corporation 

Settlement  Agreement  and  Order 

1.  The  TJX  Companies,  Inc..  (hereinafter. 
"Respondent"),  a  corporation,  enters  into  this 
Settlement  Agreement  (hereinafter, 
"Agreement")  with  the  staff  of  the  Consumer 
Product  Safety  Commission,  and  agrees  to  the 


entry  of  the  Order  incorporated  herein.  The 
purpose  of  this  Agreement  and  Order  is  to 
settle  the  stafi's  allegations  that  Respondent 
luiowingly  sold  and  offered  for  sale,  in 
commerce,  certain  women's  100%  rayon 
sheer  chiSon  skirts  and  scarves  tliat  failed  to 
comply  with  the  Qothing  Standard  for  the 
Flaramability  of  Clothing  Textiles 
(hereinafter,  "Clothing  Standard").  16  CFR 
part  1610.  in  violation  of  section  3  of  the 
Flammable  Fabrics  Act  (FFA),  15  U.S.C. 
1192. 

LTIiePutiM 

2.  The  "staff"  is  the  staff  of  the  Consumer 
Product  Safety  Ccnnmission  (hereinafter, 
"Commission"),  an  independent  regulatory 
commission  of  the  United  States  government 
established  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  (CPSA),  IS 
U.S.C  2053. 

3.  Respondent  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of 
Delaware  with  principal  corporate  offices  at 
770  Cochituate  Road.  Framingliam,  MA 
01701.  Respondent  is  an  off-price  retailer  of 
wearing  apparel  and  accessories,  and  is 
comprised  of  various  chain  stores  including, 
but  not  limited  to  T. ).  Maxx.  and  prior  to 
September  30, 1995  included  Hit  or  Miss. 

n.  Allegationa  of  the  Staff 

4.  In  1994  and  1995,  Respondent  sold,  or 
offered  for  sale,  in  commerce,  17,571 
vfomen's  100%  sheer  chiffon  rayon  slurts  and 
17,247  women's  100%  sheer  chiffon  rayon 
scarves. 

5.  The  skirts  and  scarves  identified  in 
paragraph  4  above  are  subject  to  the  Clotliing 
Standard,  16  CFR  1610.  issued  under  section 
4  of  the  FFA.  15  U.S.C.  1193. 

6.  The  staff  tested  the  skirts  and  scarves 
identified  in  paragraph  4  above  for 
compliance  with  the  requirements  of  the 
Gothing  SUndard.  See  16  CFR  1610.3  and  .4. 
The  test  results  showed  that  the  slurts  and 
the  scarves  violated  the  requirements  of  the 
Qothing  Standard  and,  therefore,  are 
dangerously  flammable  and  unsuitable  for 
clothing  because  they  are  susceptible  to  rapid 
and  intense  burning  when  expKised  to  an 
ignition  source. 

7.  On  August  5, 1994,  the  staff  informed 
Respondent  that  the  slurts  identified  in 
paragraph  4  above  failed  to  comply  with  the 
Clothing  Standard  and  requested  tliat  it 
review  its  entire  product  line  for  other 
potential  violations.  The  staff  urged 
Respondent  to  examine  particularly  other 
100%  rayon  and  rayon/ cotton  blends 
featuring  a  sheer  chiffon  layer. 

8.  On  July  19, 1995  and  July  24. 1995,  the 
staff  informed  Respondent  that  the  scarves 
identified  in  paragraph  4  above  failed  to 
comply  with  the  Clothing  Standard. 

9.  Respondent  knowingly  sold,  or  offered 
for  sale  in  commerce,  the  skirts  and  scarves 
identified  in  paragraph  4  above,  as  the  term 
"knowingly  is  defined  in  section  5(e)(4)  of 
the  FFA.  15  U.S.C.  1194(e)(4),  in  violation  of 
secUon  3  of  the  FFA.  15  U.S.C.  1192.  for 
which  a  dvil  penalty  may  be  imposed 
pursuant  to  section  5(e)(1)  of  the  FFA,  15 
U.S.C  1194(e)(1). 


nL  Reapooae  of  Respondent 

10.  Respondent  specifically  denies  that  it 
sold  or  offered  for  sale  garments  identified  in 
paragraph  4  above  that  violated  the 
flammability  requirements  of  the  general 
wearing  apparel  standard  or  failed  to  meet 
any  other  applicable  federal  standard. 

11.  The  garments  identified  in  paragraph  4 
above  were  purchased  firom  vendors  pursuant 
to  written  and  binding  warranties  that  the 
garments  met  all  applicable  federal 
standards.  Respondent's  vendors  have 
represented  that  independent  laboratory 
testing  of  the  garments  at  issue  confirmed 
that  they  met  all  applicable  federal  standards. 

12.  Respondent  promptly  and  diligently 
assisted  the  Commission  staff  in  its  efforts  to 
implement  the  voluntary  recalls  of  allegedly 
violative  sidrts  in  1994  and  filed  a  written 
report  vtrith  the  Commission  which  set  forth 
the  steps  it  had  undertaken  and  in  which  it 
committed  to  monitor  its  purchase  of  similar 
skirts.  At  no  time  after  the  submission  of  this 
report,  did  the  staff  provide  TJX  with  any 
indication  that  the  actions  undertaken  by  TJX 
with  regard  to  the  recall  or  monitoring  of 
skirts  were  inadequate  to  satisfy  eitlier  TJX's 
legal  obligations  or  the  Commission's  express 
wishes. 

13.  Respondent  also  promptly  and 
diligently  assisted  the  Commission  in  its 
efforts  to  implement  the  voluntary  recall  of 
allegedly  violative  scarves  in  1995. 

14.  Respondent  has  received  no  reports  of 
injuries  from  the  use  of  any  products 
enimierated  in  paragraph  4  of  this  Agreement 
and  has  been  informed  of  the  existence  of  no 
such  injuries  from  such  products  identified 
in  paragraph  4  above  by  tlie  staff. 

IV.  Agreement  of  the  PartiM 

15.  For  purposes  of  this  Settlement 
Agreement  and  Order,  the  Commission  has 
jurisdiction  over  Respondent  and  the  subject 
matter  of  this  Settlement  Agreement  and 
Order  imder  tlie  Consumer  Product  Safety 
Act,  15  U.S.C.  2051  et  seq.;  the  Flammable 
Fabrics  Act  (FFA),  15  U.S.C.  1191  et  seq.;  and 
the  Federal  Trade  Commission  Act  (FTCA), 
15  U.S.C.  41  et  seq. 

16.  This  Settlement  Agreement  and  Order 
is  entered  into  for  settlement  purposes  only 
and  does  not  constitute  an  admission  by 
Respondent  that  it  violated  any  law  or  is  in 
any  way  at  fault.  Nor  does  this  Agreement 
constitute  an  admission  by  Respondent  that 

it  is  paying  a  civil  penalty.  Respondent  enters 
into  this  Agreement  solely  to  settle  the 
allegations  of  the  staff  that  a  civil  penalty  is 
appropriate.  Nothing  in  this  Agreement 
precliides  TJX  from  raising  any  defenses  in 
any  future  litigation  not  arising  out  of  the 
terms  of  this  Agreement  and  Order. 

17.  This  Agreement  does  not  constitute  a 
determination  by  the  Commission  that 
Respondent  knowingly  violated  the  FFA  and 
the  Qothing  Standard.  This  Agreement 
becomes  effective  only  upon  its  final 
acceptance  by  the  Commission  and  service  of 
the  incorporated  Order  upon  Respondent. 

18.  Upon  provisional  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission,  this  Settlement  Agreement  and 
Order  shall  be  placed  on  the  public  record 
and  shall  be  published  in  the  Federal 
Eflgistv  in  accordance  with  the  procedures 


set  forth  in  16  CFR  1605.13(d).  If  the 
Commission  does  not  receive  any  written 
request  not  to  accept  the  Settlement 
Agreement  and  Order  within  15  days,  the 
Settlement  Agreement  and  Order  will  be 
deemed  to  be  finally  accepted  on  the  20th 
day  after  the  date  it  is  published  in  the 
Federal  Register. 

19.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the  Commission 
and  issuance  of  the  Final  Order.  Respondent 
waives  any  rights  to  a  formal  hearing  as  to 
any  findings  of  fact  and  conclusions  of  law 
relating  to  the  staff's  allegations  in  this 
matter. 

20.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the  Conunission 
and  issuance  of  the  Final  Order,  the 
Commission  specifically  waives  its  right  to 
initiate  either  by  referring  to  the  Department 
of  Justice  or  bringing  in  its  own  name  any 
civil,  administrative,  or  criminal  action 
relating  to  any  of  the  events  givingrise  to  the 
allegations  of  the  staff  enumerated  in 
paragraphs  4  through  9  above  against:  (i) 
Respondent,  (ii)  any  of  Respondent's  former 
or  current  affiliated  entities;  (iii)  any 
shareholder,  officer,  director,  employee,  or 
agent  of  any  entity  referenced  in  (i)  or  (ii); 
and  (iv)  any  successor,  heir,  or  assign  of  tlie    . 
persons  described  in  (i).  (ii).  or  (iii). 

21.  Upon  final  acceptance  l>y  the 
Commission  of  this  Settlement  Agreement 
and  Order,  the  Commission  shall  issue  the 
attached  Order  incorporated  herein  by 
refsrentx. 

22.  A  violation  of  the  attached  Order  shall 
subject  Respondent  to  api»opriate  legal 
action. 

23.  The  Commission  may  disclose  the 
terms  of  this  Settlement  Agreement  and 
Order  to  the  public  consistent  with  section 
6(b)  of  the  CPSA,  15  U.S.C.  2055(b). 
Respondent  the  TJX  Companies,  Inc 

Dated:  December  9. 1997. 
Bernard  Cammarata. 

President  and  Chief  Executive  Officer,  The 
TfX  Companies,  Inc.  770  Cochituate  Road, 
Framingham,  MA  01701. 

Commission  Staff 

Eric  L  Stone, 

Director,  Division  of  Administrative 

Litigation,  Office  of  Compliance. 

Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 

Compliance,  Consumer  Product  Safety 

Commission.  Washington.  D.C.  20207-0001. 

Dated:  December  10. 1997. 
Dennis  C.  Kacoyanis. 
Trial  Attorney  Ronald  G.  Yelenik,  Trial  ^ 
Attorney  Division  of  Administrative      ^ 
Litigation,  Office  of  Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  Respondent  * 
The  TJX  Companies.  Inc..  (hereinafter. 
"Respondent"),  a  corporation,  and  the  staff  of 
the  Consumer  Product  Safety  Commission 
("Commission");  and  the  Commission  having 
jurisdiction  over  the  subject  matter  and 
Respondent;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in  the 
public  interest,  it  is 
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Ordered,  that  the  Settlement  Agreement 
and  Order  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  ordered,  that  Respondent  pay  to 
the  United  States  Treasury  a  civil  penalty  of 
one  hundred  fifty  thousand  dollars 
(SI 50.000.00)  within  twenty  (20)  days  after 
service  upon  Respondent  of  the  Final  Order. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  29th  day  of  January 
1998. 

By  order  of  the  (Commission. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Coaimission. 
IFR  Doc.  98-2753  Filed  2-3-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

[0MB  Control  Number  0704-0332] 

Information  Collection  Requirements; 
DoD  Pilot  Mentor-Protege  Program 

AOCNCY;  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwori( 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  luly  31.  1998.  under  OMB 
Control  Number  0704-0332.  DoD 

i>roposes  that  OMB  extend  its  approval 
or  use  through  July  31,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  6,  1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Mrs.  Susan  L.  Schneider, 
FDUSD(AAT)  DP(DAR),  IMD  3D139. 


3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  E-mail  comments  submitted 
over  the  Internet  should  be  addressed 
to:  dfarsOacq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0332  in  all 
correspondence  related  to  this  issue.  E- 
mail  comments  should  cite  OMB 
Control  Number  0704-0332  in  the 
subject  line. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Susan  L.  Schnieder.  (703)  602-0131.  A 
copy  of  the  information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http://www.dtic.mil/ 
dfars/.  Paper  copies  of  the  information 
collection  requirement  may  be  obtained 
from  Mrs.  Susan  L.  Schnieder,  PDUSD 
(A&T)  DP(DAR),  IMD  3D129,  3062 
Defense  Pentagon,  Washington,  D.C. 
20301-3062. 

SUPPLBMBITARY  INFORMATION: 
'    Title.  Associated  Forms,  and 
Associated  OMB  Control  Number 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Appendix  I, 
Department  of  Defense  Pilot  Mentor- 
Protege  Program;  OMB  Control  Number 
0704-0332. 

Needs  and  Uses:  In  order  to  evaluate 
whether  the  purposes  of  the  DoD  Pilot 
Mentor-Protege  Program  (established 
under  Section  831  of  Public  Law  101- 
510.  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991,  as  amended) 
have  been  attained.  Appendix  I  of  the 
DFARS  requires  that  companies 
participating  in  the  Program,  as 
mentors,  keep  records  and  report  on 
progress  in  achieving  the  developmental 
assistance  objectives  under  each 
mentor-protege  agreement.  Participation 
in  the  Program  is  voluntary  and  is  open 
to  companies  with  at  least  one  active 
subcontracting  plan  negotiated  with 
DoD  or  another  Federal  agency.  The 
report  is  used  by  the  Government  to 
assess  whether  the  purposes  of  the 
Program  have  been  attained. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Annual  Burden  Hours:  496  (Includes 
248  recordkeeping  hours). 

Number  of  Bespondents:  124. 

Besponses  Per  Bespondent:  2. 

Annual  Besponses:  248. 

Average  Burden  per  Besponse:  1  hour 
response:  2  hours  recordkeeping. 

Frequency:  Semiannually. 

Siuiunary  of  Information  Collection 

The  information  collection  includes 
requirements  related  to  evaluation  of  the 
DoD  Pilot  Mentor-protege  Program. 
DFARS  Appendix  I-IU,  Reporting 
requirements  and  program  reviews, 
prescribes  how  mentor  firms  shall 
report  on  the  progress  made  under 


active  mentor-protege  agreements.  It 
requires  mentor  firms  to  report 
semiannually  by  attaching  to  their  SF 
295,  Summary  Subcontract  Report — 

a.  A  statement  that  includes  the  - 
number  of  active  mentor-protege 
agreements  in  effect  and  the  progress  in 
achieving  development  assistance 
objectives  under  each  agreement;  and 

b.  A  copy  of  the  SF  294, 
Subcontracting  Report  for  Individual 
Contracts,  for  each  contract  where 
developmental  assistance  was  credited, 
with  a  statement  identifying  the  amount 
of  dollars  credited  to  the  small 
disadvantaged  business  subcontract  goal 
as  a  result  of  developmental  assistance; 
an  explanation  as  to  the  relationship 
between  the  developmental  assistance 
provided  the  protege  firm(s)  under  the 
Program  and  the  activities  simder  the 
contract  covered  by  the  SF  294(s);  and 
the  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firms(s). 

Mkhele  P.  Petenon, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council.  • 

[FR  Doc.  98-2648  Filed  2-3-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Environmental  Assessment  and 
Rndir>g  of  N9  Significant  Impact  for 
the  Diapoaal  and  Rauae  of  ttie 
Manhattan  Beech  Stand  Alone  Housing 
Complex,  New  York  City,  New  York 

AQBCY:  Department  of  the  Army,  DoD. 
ACTKM:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  regulations 
promulgated  by  the  President's  Council 
on  Environmental  Quality,  the  Army 
has  prepared  a  Finding  of  No  Significant 
Impact  (FNSI)  pertaining  to  the 
Environmental  Assessment  (EA)  for 
disposal  and  reuse  of  the  Manhattan 
Beach  Stand  Alone  Housing  Complex, 
New  York  City.  New  York.  In  the  FNSI, 
the  Army  states  its  intention  to  dispose 
of  excess  property  resulting  from  the 
closure  of  the  Manhattan  Beach  Stand 
Along  Housing  Complex.    , 

In  accordance  with  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  of  October 
1988,  Pub.  L.  100-526,  as  amended,  the 
Secretary  of  Defianse's  Commission  on 
Base  Realignment  and  Closure  required 
the  closure  of  53  stand  alone  family 
housing  installations,  including  the 
Manhattan  Beach  Stand  Alone  Housing 
Complex. 


A  1990  EA  identified,  documented, 
and  evaluated  the  environmental  and 
socioeconomic  effects  of  closure  of  the 
53  stand  alone  housing  installations. 

This  EA  supplements  the  1990  EA 
and  analyzes  the  disposal  and  reuse  of 
the  Manhattan  Beach  Housing  Complex. 

The  EA  examines  potential  impacts  of 
the  proposed  action,  the  disposal  and 
reuse  of  the  property,  on  13  resource 
areas  and  areas  of  environmental 
concern:  land  use,  air  quality,  noise, 
water  resources,  geology,  infrastructure, 
hazardous  and  toxic  materials, 
biological  resources  and  ecosystems, 
cultural  resources,  the  socioeconomic 
environment,  environment  justice, 
economic  development,  and  quality  of 
life.  Additionally,  the  EA  analyzed  the 
potential  impacts  of  the  no  action 
alternative — ^retaining  the  property  in 
caretaker  status. 

Based  on  the  analysis  found  in  the  EA 
it  has  been  determined  that  no 
significant  or  cumulatively  significant 
impacts  on  the  quality  of  the  natural  or 
human  environment  are  anticipated 
from  the  disposal  of  the  Manhattan 
.  Beach  Stand  Alone  Housing  Complex. 

Consistent  with  the  President's  Five- 
Point  Initiative  to  Revitalize  Base 
Closure  Commi^ities,  which  is 
intended  to  foster  economic 
development  and  job  creation,  the  Army 
intents  to  transfer  the  excess  property  to 
Kingsborough  Community  CoUge  via  a 
public  benefit  conveyance  for  use  as  an 
educational  center. 

DATES:  Comments  must  be  submitted  on 
or  before  March  6, 1998. 
ADDRESSES:  Copies  of  the  EA  and  FNSI 
can  be  obtained  by  contacting  the  U.S. 
Army  Corps  of  Engineers,  Mobile 
District,  ATTN:  CESAM-PD-ED  (Mr. 
Doug  Nester),  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001  or  by  telephone  at 
(334) 694-3854. 

Dated:  lanuary  28, 1998. 
DenzelL.  FiilMr, 

Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environment.  Safety  and 
Occupational  Health).  OASAfLLS-E). 
(FR  Doc.  98-2685  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  Of  ttie  Army 

All-Terrain  Lifter,  Army  System 
(ATLAS) 

AQBICY:  U.S.  Army  Tank-automotive 
and  Armaments  Command,  DoD. 
ACTION:  Notice  of  intent. 

truMMARY:  The  Product  Manager, 
Construction  Equipment/Material 


fH 


Handling  Equipment  (PM  CE/MHE)  has 
prepared  a  Life-Cycle  Environmental 
Assessment  (LCEA)  which  examines  the 
potential  impacts  to  the  natural  and 
human  environment  from  the  life  cycle 
activities  of  the  All-Terrain  Lifter,  Army 
System  (ATLAS).  Based  on  the  LCEA, 
PM  CE/MHE  has  determined  that  the 
proposed  action  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  Therefore, 
the  preparation  of  an  environmental 
impact  statement  is  not  required  and  the 
Army  is  issuing  this  Finding  of  No 
Significant  Impact  (FONSI). 

ADDRESSES:  Written  comments  should 
be  sent  to,  U.S.  Army  Tank-automotive 
and  Armaments  Command  (TACOM), 
ATTN:  AMSTA-DSA-TA-CE  (ATLAS), 
Warren.  MI  48397-5000. 

FOR  FURTHER  INFORMATKM  CONTACT: 

For  further  information,  or  to  obtain  a 
copy  of  the  ATLAS  Life-Cycle 
Environmental  Assessment  contact  Mr. 
John  Syers.  Assistant  Product  Manager 
(810) 574-8869. 

SUPPLByeiTARY  INFORMATION: 

a.  Proposed  Action 

This  LCEA  examines  the  potential 
impacts  to  the  natural  and  himian 
environment  fit)m  the  procurement  of 
the  ATLAS  to  satisfy  the  Army's  need 
for  an  improved  all-terrain  forklift  for 
Combat  Service  (CS)  and  Combat 
Service  Support  (CSS)  units,  based  on 
the  issue  13.9  (Lack  of  MHE  CapabiUty) 
of  the  Total  Distribution  Action  Plan 
and  identified  in  task  B-11  of  the  Army 
Strategic  Mobility  Program.  A  major 
change  was  made  to  the  ATLAS 
Operational  Requirements  Document 
(ORD)  in  November  1993  reducing  the 
forklift's  maximum  speed  of  45  mph, 
reducing  its  cross-country  mobility,  and 
eliminating  the  ATLAS  requirement  to 
handle  Multiple  Laimch  Rocket  System 
(MLRS)  pods.  The  ORD  changes  also 
deleted  Uie  requirement  for  replacement 
of  the  4,000  lb  Rough  Terrain  Fork  Lift 
(RTFL)  and  6,000  lb  Variable  Reach 
Rough  Terrain  Fork  Lift  (VRRTFL)  with 
the  ATLAS.  In  January  1995.  an 
additional  ORD  change  deleted  the 
requirement  for  the  ATLAS  to  be  NBC 
contamination  survivable  lAW  AR  70- 
71.  The  revised  requirement  resulted  in 
the  adoption  of  an  NDI  acquisition 
approach  to  satisfy  the  revised  ATLAS 
requirements.  A  market  investigation 
supported  the  June  1994  special  IPR 
approving  the  ATLAS  program  as  a 
Non-Developmental  Item  (NDI) 
Component  Integration  acquisition. 


b.  Environmental  Impacts 

The  ATLAS  life-cycle  includes  the 
transport  of  vehicles  to  test  sites,  testing, 
vehicle  production,  deployment  and 
operation  of  production  vehicles  and 
their  eventual  demilitarization. 
Potential  environmental  impacts  of 
these  life-cycle  stages  may  include  Air 
Quality,  Noise,  Water.  Soil  and 
Groundwater,  Hazardous  Materials  and 
Hazardous  Wastes,  and  Flora,  Fauna 
and  Threatened  or  Endangered  Species 
at  each  of  these  life-cycle  phases. 

c  Additional  Findings 

Impacts  from  the  proposed  action 
would  be  minimal  and  not  significant 
for  the  following  reasons: 

(1)  The  ATLAS  will  be  used  in  its 
intended  environment.  This  intended 
environment  includes  vehicle 
production  and  some  testing  at  the 
Contractor's  facility,  and  the  remainder 
of  life-cycle  activities  at  Army 
installations  and  facilities. 

(2)  The  ATLAS  is  very  similar  to 
vehicles  produced  commercially  and 
vehicles  already  in  the  Army  inventory. 
It  is  being  produced  in  low  to  moderate 
quantities  and  will  not  significantly 
increase  the  vehicle  population  at  Army 
installations  and  facilities. 

(3)  The  overall  environmental  risk 
associated  with  the  ATLAS  is  low.  It 
does  not  introduce  any  new 
technologies  or  processes.  Vehicle  life 
cycle  activities  do  not  introduce  any 
potential  environmental  impacts  that 
are  not  already  currently  mitigated  by 
Army  policy  and  procedures. 

(4)  "The  ATLAS  Product  Manager  has 
ensured  that  the  Contractor  producing 
the  vehicle  is  environmentally 
compliant,  has  no  permit  violatiens.  and 
has  commercial  practices  for  Hazardous 
Material  Management  and  Pollution 
Prevention  in  production  of  the  ATLAS. 

(5)  The  ATLAS  Product  Manager 
recognizes  that  Army  installations  and 
facilities  have  environmental  plans  and 
measures  in  place  to  address  vehicle  life 
cycle  activities  very  similar  to  that  of 
the  ATLAS  to  prevent,  mitigate  and 
remediate  environmental  damage 
caused  by  vehicle  operation.  Vehicle 
operations  at  these  Army  installations 
and  facilities  are  in  conjunction  with 
normal  activities  that  are  already 
addressed  in  their  site  specific 
environmental  impact  statements. 

d.  Determination 

It  is  therefore  concluded  that  this 
prora-am: 

(1)  Is  not  a  major  federal  action 
significantly  affecting  the  quality  of 
human  environment. 

(2)  Will  not  have  a  significant  impact 
on  the  enviroiunent. 
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(3)  Is  not  likely  to  be  environmentally 
controversial. 

(4)  Will  not  likely  result  in  litigation 
based  on  environmental  quality  issues. 

(5)  Does  not  require  an  Environmental 
Impact  Statement  (EIS). 

Harry  W.  MoCleUaii.  Jr.. 
LTC.  ES.  Product  hianager,  Constniction 
Equipmenl/Materiah  Handling  Equipment. 
(FR  Doc.  9&-2668  Filed  2-3-98;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

D«pw1iiMn1  of  th«  Anny 

Corps  of  EnginMrs 

Intant  to  Prapara'an  Envlronwnfl 
Impact  StatMTMnt  (E18)  lor  tho  Rio  d* 
Flag  Araa:  Flagstifr.  AZ  FMaitMlty 
Study,  City  of  Ftagstaff,  Coconino 
County,  Arttona 

AOBCY:  U.S.  Army  Corps  of  Engineers. 
Los  Angeles  District.  DoD. 
action:  Notice  of  intent. 


:  The  Lxw  Angeles  District 
intends  to  prepare  an  EIS  to  support  the 
prop>osed  study  for  flood  control  and 
envinmmental  restoration,  in  the 
Flagstaff  area.  The  study  area  is  a 
riparian  coiridor  traversing  a  mostly 
urban  environment,  extending 
approximately  twelve  (12)  miles  along 
the  Rio  de  Flag  (river),  between  U.S. 
Highway  180  on  the  north  and  west:  and 
the  Interstate  40  (1-40)  bridge  on  the 
southeast.  The  lower  segments  of 
Sinclair  Wash  and  Clay  Avenue  Wash 
near  their  convergence  with  the  Rio  de 
Flag  area  also  included. 
FOR  FURTHER  MFORMATKM  CONTACT: 
For  further  information  contact  the 
Environmental  Coordinator,  Mr.  David 
Compas,  U.S.  Army  Corps  of  Engineers. 
Los  Angles  District,  Attn:  CESPL-PD- 
RN.  P.O.  Box  532711,  Los  Angeles  CA 
90053  at  213-452-3850. 
SUm.BeiTARY  MFORMATION:  The  U.S. 
Army  Corps  of  Engineers  will  sponsor  a 
scoping  meeting  to  solicit  public  input 
on  27  February  1998  at  the  City  of 
Flagstaff  offices,  at  211  West  Aspen 
Avenue.  Flagstaff.  Two  sessions  will  be 
held  from  1  to  3  PM  and  from  5  to  7  PM. 
both  sessions  will  cover  the  same  topics. 
This  scoping  will  be  held  prior  to 
preparing  the  Environmental  Impact 
Statement  to  solicit  public  input  on  the 
significant  environmental  issues 
associated  with  the  proposed  action. 
The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scoping  process  by 
attending  the  Scoping  Meeting  and/or 
submitting  data,  information,  and 


comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
proposed  study  by  attending  the  public 
scoping  meeting,  or  by  mailing  the 
information  to  Mr.  David  Compas  at  the 
address  below  prior  to  March  23. 1998. 
Comments,  suggestions,  and  requests  to 
be  placed  on  the  mailing  list  for 
announcements  and  for  the  Draft  EIS, 
should  be  sent  to:  Mr.  David  Compas. 
U.S.  Army  Corps  of  Engineers.  Los 
Angeles  District.  Attn:  CESPL^D-RN, 
P.O.  Box  532711,  Los  Angeles,  CA 
90053.  Comments  will  also  be  accepted 
via  E-mail  at: 
dcompasdspl.usace.anny.mil 

Altematives 

A  full  array  of  alternatives  will  be 
developed  for  further  analyses.  The 
proposed  plan,  viable  project 
alternatives,  and  the  "no  action"  plan 
will  bcLcarried  forward  for  detailed 
analysis  in  the  docxmient.  Conceptual 
alternatives  will  likely  consist  of: 
utilizing  the  present  channel  with 
modifications;  utilizing  the  "historic" 
chaimel  for  a  portion  of  the  flow; 
splitting  of  northern  flows  from  the 
southern  flows;  and/or  diversion  of 
flows  to  Walnut  Canyon.  Channel 
alternatives  will  likely  consist  of:  a 
combination  of  open  channels;  covered 
channels;  and/or  greenbelt  channels. 
Recreation  alternatives  will  likely 
consist  of:  bike/walking  trails:  picnic 
tables:  nature  viewing  areas;  and/or  a 
fitness  course.  Environmental 
alternatives  will  likely  consist  of: 
wetlands  restoration;  flora 
enhancement;  and/or  riparian 
enhancement. 

ATailability  of  the  Draft  EIS 

The  Draft  EIS  is  expected  to  be 
published  and  circulated  for  public 
review  in  August  1999. 
Giegorjr  D.  Showaltar. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  9S-2709  Filed  2-3-98:  8:4S  am] 
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DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttia  Navy 

Notica  of  Intant  to  Prapara  a 
Supplamantai  Environmantal  Impact 
Stalamant  for  Miloon  Projaot  P-827b, 
Sawraga  Effluant  Compllanoa,  at  Marina 
Corpa  Baaa  Camp  Pandlalon, 
California 

AQB4CY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  U.S.  Marine  Corps 
announces  its  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  efliects  of  proposed 
alternative  methods  of  sewage  eflluent 
disposal,  in  order  to  achieve  compliance 
wi&  a  San  Diego  Regional  Water 
QuaUty  Control  Board  (RWQCB)  Cease 
and  Desist  Order  at  Marine  Corps  Base 
(MCB),  Camp  Pendleton.  This  report 
will  supplement  the  Sewage  Effluent 
Compliance  Project.  Lower  Santa 
Margarita  Basin  Environmental  Impact 
SUtement/Report  (EIS/R). 
DATES:  Submit  comments  on  or  before 
March  23. 1998. 


I:  Send  written  comments  to 
Southwest  Division.  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Highway,  San  Diego.  CA  92132-5190, 
(Attn:  Ms.  Vicky  Taylor.  Code  533.VT 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vicky  Taylor.  (619)  532-3007. 
SUPWJMEKTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  U.S.  Marine 
Corps  aimounces  its  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  efliects  of  pro{>osed 
alternative  methods  of  sewage  effluent 
disposal,  in  order  to  achieve  compliance 
with  a  San  Diego  Regional  Water 
Quality  Control  Board  (RWQCB)  Cease 
and  Desist  Order  at  Marine  Corps  Base 
(MCB).  Camp  Pendleton.  The  Sewage 
Effluent  Compliance  Proiect,  Lower 
Santa  Margarita  Basin  Environmental 
Impact  Statement/Report  (EIS/R),  which 
this  report  will  supplement,  addressed  a 
system  of  pumps  and  piping  to  deliver 
effluent  from  Sewage  Treatment  Plants 
1,  2, 3.  8,  and  13  to  percolation  ponds 
and  an  existing  ocean  outfall  for 
discharge.  Ead^  of  the  three  alternatives 
evaluated  included  an  element  of 
effluent  or  brine  discharge  through  the 
ocean  outfall.  During  final  consideration 
of  the  proposed  action,  the  City  of 
Oceanside  City  Council  disapproved  use 
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of  its  ocean  outfall,  thus  requiring 
evaluation  of  further  alternatives. 

MCB  Camp  Pendleton  is  proceeding 
with  on-base  construction  of  the  effluent 
collection  and  percolation  pond 
elements  of  the  disposal  system 
described  in  the  Final  EIS/R  and  Record 
of  Decision.  This  Supplemental  EIS  will 
analyze  four  alternatives  to  provide 
additional  and  sufficient  disposal 
capacity,  without  the  use  of  an  ocean 
outfall,  to  achieve  compliance  with  the 
San  Diego  RWQCB  Cease  and  Desist 
Order. 

The  four  alternatives  include: 
Alternative  1,  land  disposal — 
percolation  of  all  effluent;  Alternative  2, 
Land  and  live  stream  disposal — 
percolation  with  seasonal  discharge; 
Alternative  3,  land  and  live  stream 
disposal — percolation,  advanced 
treatment  and  live  stream  discharge;  and 
Alternative  4,  land  disposal — 
percolation,  advanced  treatment  and 
reclamation.  All  alternatives  will 
require  the  construction  of  percolation 
ponds  at  up  to  three  locations:  Lemon 
Grove,  I-5/Railroad^ite,  and  the  Boat 
Basin  site.  Under  Alternative  1,  the 
effluent  would  be  conveyed  through 
underground  piping  between  the  three 
sites.  Most  of  this  piping  would  be 
installed  in  existiiig  roadways. 

Under  Alternative  2,  berm  height  and 
depth  at  Lemon  Grove  will  be  increased, 
and  an  effluent  storage  pond  will  be 
constructed  at  Stuart  Mesa.  These 
structures  will  accommodate  effluent 
storage  when  effluent  input  to  the 
percolation  ponds  exceeds  the 
percolation  rate,  and  live  stream 
disposal  is  not  feasible.  The  effluent 
will  be  discharged  from  the  Lemon 
Grove  and  Stuart  Mesa  storage  ponds  to 
the  Santa  Margarita  River  when  the 
volume  of  river  flow  provides  sufficient 
dilution  of  the  effluent.  The  proposed 
discharge  point  will  be  north  of  the 
Lemon  Grove  ponds. 

Alternative  3  will  process  effluent, 
that  is  in  excess  of  the  percolation  rate, 
to  remove  nitrogen,  phosphorous  and 
other  constituents,  and  will  be 
discharged  to  the  Santa  Margarita  River 
at  the  same  point  identified  in 
Alternative  2.  Construction  of  an 
advanced  water  treatment  (AWT) 
facilities  adjacent  to  Sewage  Treatment 
Plant  (STP)  13  and  some  effluent  storage 
capacity  will  be  required.  Although  the 
AWT  would  improve  the  quality  of  the 
effluent,  it  is  not  anticipated  that  the 
current  Basin  Plan  objectives  for  total 
dissolved  solids  (TDS)  would  be 
achieved,  and  modification  to  the  Basin 
Plan  would  be  rec^uired. 

Alternative  4  will  be  similar  to 
Alternative  3,  except  the  AWT  effluent 
will  be  conveyed  to  a  point  near  the 


existing  irrigation  system  and  used  for 
irrigation  of  on-base,  leased  agricultural 
lands  northwest  of  the  Lemon  Grove 
ponds,  on  the  east  and  west  sides  of  I- 
5. 

In  addition,  an  alternative  for  a  more 
limited  expansion  of  the  Lemon  Grove 
Ponds  will  be  considered  in  the 
Supplemental  EIS.  This  alternative 
would  limit  the  size  of  the  Lemon  Oove 
pond  expansion  to  avoid  the  removal  of 
approximately  300  eucalyptus  trees. 
Tliis  alternative  may  be  combined  with 
any  of  Alternatives  1-4. 

A  supplement  to  the  previously 
issued  EIR  is  not  required  since  the 
revised  proposed  action  does  not 
require  local  approvals  or  California 
Enviroiunental  Quality  Act  certification. 

The  scope  of  the  analyses  and  issues 
of  concern  for  this  Supplemental  EIS  are 
anticipated  to  be  very  similar  to  those 
addressed  in  the  Final  EIS/R.  The  major 
issues  are  expected  to  be  hydrology  and 
water  quality,  biological  resources,  and 
cultural  resources.  Other  issues  to  be 
addressed  include  geology  and  soils,  air 
quality,  land  use,  transportation  and 
circulation,  noise,  visual  resources, 
safety  and  envirormiental  health, 
utilities,  socioeconomics,  and 
environmental  justice. 

This  notice  has  been  mailed  to  all 
parties  who  commented  on  the  Sewage 
Effluent  Compliance  Project,  Lower 
Santa  Margarita  Basin  Environmental 
hnpact  Statement/Report  (EIS/R),  and 
other  interested  parties.  This  Notice  has 
also  been  published  in  local 
newspapers.  The  Marine  Corps  invites 
agencies,  organizations,  and  the  general 
public  to  provide  written  conmients 
relative  to  the  proposed  project  and  the 
issues  to  be  addressed  in  the 
Supplemental  EIS.  Scoping  comments 
should  clearly  describe  specific  issues 
or  topics  which  the  commentor  believes 
the  Supplemental  EIS  should  address. 
Written  statements  or  questions 
regarding  the  scoping  process  should  be 
received  no  later  than  March  23, 1998, 
and  should  be  sent  to:  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Highway,  San 
Diego,  CA  92132-5190,  (Attn:  Ms.  Vicky 
Taylor,  Code  533.VT).  phone  (619)  532- 
3007. 

Dated:  January  30, 1998. 
LX.  Larson, 

Colonel,  USMC,  Acting  Head,  Land  Use  and 
Military  Construction  Branch,  Facilities  and 
Services  Division,  Installations  and  Logistics 
Department,  By  direction  of  the  Commandant 
of  the  Marine  Corps. 

(FR  Doc.  98-2752  Filed  2-3-98;  8:45  am) 
BtUMQ  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Raimburaamant  for  Coats  of  f^amadial 
Action  at  Active  Uranium  and  Thorium 
Procaaaing  Sttas 

agency:  Office  of  Enviromnental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  1998. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy  acceptance  of 
claims  for  reimbursement. 
Approximately  $40  million  in  funds  for 
fiscal  year  1908  are  available  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorium  processing  sites 
pursuant  to  Title  X  of  the  Enei^y  Policy 
Act  of  1992. 

In  fiscal  year  1998,  the  Department 
will  be  implementing  a  new  schedule 
for  payment  of  claims.  Fiscal  year  1998 
funds  will  be  applied  to  outstanding 
approved  claims  from  fiscal  year  1997 
and  prior  years.  Since  the  outstanding 
approved  claims  from  fiscal  year  1997 
and  prior  fiscal  years  exceed  $40 
million,  they  will  be  subject  to  prorated 
payment  in  fiscal  year  1998.  Beginning 
in  fiscal  year  1998,  current  year  claims 
will  be  reviewed  for  acceptability  and 
eligible  for  payment  in  the  following 
fiscal  year,  e.g.,  claims  will  be  submitted 
by  May  1  and  technical  and  financial 
reviews  will  be  completed  and  final 
determinations  made  within  one  year 
with  reimbursements  made  by  April  30 
of  the  following  year,  pending 
congressional  appropriations  for  such 
purpose. 

After  the  payment  of  fiscal  year  199Q 
funds  against  outstanding  approved 
claims  through  fiscal  year  1997,  there 
will  be  remaining  unpaid  outstanding 
approved  claims.  Thus,  any  approved 
claim  amounts  for  fiscal  year  1998  will 
be  added  to  the  outstanding  balances 
and  eligible  for  prorated  payment  in 
fiscal  year  1999  based  on  the  availability 
of  funds  fitim  congressional 
appropriations. 

DATES:  The  Department  will  process 
payments  of  approximately  $40  million 
against  outstanding  approved  claims 
through  fiscal  year  1997  by  April  30. 
1998.  The  closing  date  for  the 
submission  of  claims  in  fiscal  year  1998 
is  May  1, 1998. 

ADDRESSES:  Claims  should  be  forwarded 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  Energy.  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division.  P.O.  Box  5400, 
Albuquerque,  NM,  87185-5400.  or  by 
express  mail  to  the  U.S.  Department  of 
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Energy.  Albuquerque  Operations  Office, 
Environmental  Restoration  Division.  H 
and  Pmnsylvania  Streets.  Albuquerque, 
NM.  87116.  All  claims  should  be 
addressed  to  the  attention  of  Sir.  James 
B.  Coffiey.  Two  copies  of  the  claim 
should  be  includeid  with  each 
submission. 

FOR  FURTHER  MFORMATION  CONTACT: 
Messrs.  James  Coffey  (505-«45-4026)  or 
Gil  Maldonado  (505--845-4035).  U.S. 
Department  of  Energy.  Albuquerque 
Operations  Office.  Environmental 
Restoration  Division. 

SUPPLSMBfTARY  INFORMATION:  The 
Department  of  Energy  published  a  final 
rule  under  10  CFR  part  765  in  the 
Federal  Register  on  May  23, 1994  (59 
PR  26714)  to  carry  out  the  requirements 
of  Title  X  of  the  Energy  Policy  Act  of 
1992  (sections  1001-1004  of  Pub.  L. 
102-486.  42  U.S.C  2296a  et  seq.)  and  to 
establish  the  procedures  for  eligible 
licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  the 
Department  of  Energy  to  reimburse 
eligible  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  incurred  by 
licensees  at  active  uranium  and  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  use.  7901  etseq.)  or,  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  use.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  the  Department  of  Energy 
in  accordance  with  10  CFR  part  765. 
Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  use.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C  1341). 

AadMrity:  Section  1001-1004  of  Pub.  L. 
102-46,  106  SUt  2776  (42  U.S.C.  2296a  et 
seq). 


Issued  in  Washington  D.C  on  this  28th  of 
)anuary.  1998. 
David  E.  Mathas. 

Leader.  UMTR A/ Surface  Ground  Water 
Team,  Office  of  Southwestern  Area  Programs, 
Environmental  Restoration. 
IFR  Doc.  98-2688  Filed  2-3-98:  8:45  am) 
MLUNO  ooef  aMa-oi-* 


DEPARTMENT  OF  ENERGY 

Energy  Infornwtton  AdmtnlstrMion 

Agency  Infonnation  Colleetlon  Under 
Review  by  the  Office  of  Management 
and  Budget 

AOBCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  collection  number  and 
title:  (2)  summary  of  the  collection  of 
infonnation  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new.  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

0ATE8:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 


ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Omce  of  Information  and  Regulatory 
Afiiairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  D.C.  20503.  (Conunents 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  D.C.  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103,  FAX  (202)  42&-1081,  or  e-mail  at 
hmillei^ia.doe.gov. 
SUPPlfMBITARY  INFORMATION:  The 

energy  infonnation  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-886,  "Alternative 
Transportation  Fuels  and  Alternative 
Fueled  Vehicles  Annual  Survey" 

2.  Office  of  Coal.  Nuclear.  Electric  and 
Alternate  Fuels.  Energy  Infonnation 
Administration:  OMB  No.  1905-0191; 
Revision;  Mandatory 

3.  The  EIA-886  is  an  annual  survey  of 
the  nimiber  of  alternative  fuel  vehicles 
(AFVs)  made  available  on  a  calendar 
year  basis  and  the  amount  and 
distribution  of  each  type  of  Alternative 
Transportation  Fuel  (ATF)  consumed. 
The  data  will  be  used  to  track  the  AFV 
supply  situation  available  for  the 
Federal  Government,  State 
Governments,  and  fiiel  providers  to 
acqxiire  AFVs.  Respondents  are 
manufactiuers,  imfiorters,  and 
conversion  companies  of  AFV  vehicles, 
and  ATF  providers  and  users. 

A  proposed  change  to  the  form  is  that 
respondents  will  be  afforded  the  option 
of  whether  or  not  to  hold  certain  data 
confidential.  Respondents  are  asked  in 
Items  Bl.  B3.  Cl,  C3,  El,  and  E3  of  the 
form  whether  or  not  they  wish  to  waive 
confidential  treatment  of  data.  The 
remainder  of  the  form  receives  the 
standard  confidentiality  provisions. 

In  res{>onse  to  a  reply  to  the  Federal 
Register  notice  (62  FR  43148)  dated 
August  12. 1997,  soliciting  conunents 
on  the  form,  the  following  changes  are 
proposed.  Section  B,  Item  B2;  Section  C. 
Item  C2;  Section  E.  Item  E2;  Section  H. 
Item  4;  and  Section  I.  Item  4  have  been 
changed  from  mandatory  reporting  to 
voluntary  reporting. 

4.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal    * 
agencies  or  employees.  Small  businesses 
or  organizations 

5. 11.448  hours  (4.58  hrs.  x  1  response 
per  year  x  2,500  respondents) 

Statalary  Aatfaeritr:  Section  3506(c)(2MA) 
of  the  Paperwork  Reciuction  Act  of  1995 
(Pub.  L  No.  104-13). 
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Issued  in  Washington,  D.C,  January  28, 
1998. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
A  dministration. 

IFR  Doc.  98-2688  Filed  2-3-98;  8:45  am] 
BILLMQOOOE  MS»-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committsa 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  given  of  a  meeting  of  the  Basic 
Energy  Sciences  Advisory  Committee. 
DATE:  Tuesday.  February  24, 1998-8:30 
a.m.-5:00  p.m.:  Wednesday,  February 
25, 1998-8:30  a.m.-l:00  p.m. 
ADDRESS:  Gaithersburg  Hilt(Xi,  620  Perry 
Parkway,  Gaithersburg.  MD  20877. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patricia  M.  Dehmer.  Basic  Energy 
Sciences  Advisory  Committee;  U.S. 
Departinent  of  Energy:  ER-10.  GTN; 
19901  Gennantown  Road;  Germantown. 
MD  20874-1290:  Telephone:  (301)  903- 
3081. 
StJPPt.EMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The 
Committee  will  provide  advice  and 
guidance  writh  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda 

February  24.  1998 

•  Introouction  of  Committee 
Members  and  Guests. 

•  Comments  from  the  Director  of  the 
Office  of  Energy  Research*  (Tentative- 
may  be  changed  to  February  25, 1998). 

•  Assessing  and  Improving  the 
Environment  for  Excellent  Research — A 
Research  Project  Supported  by  BES. 

•  Perspectives  from  the  Office  of 
Science  and  Technoliwy  Policy. 

•  News  from  the  Office  of  Basic 
Energy  Sciences  (BES):  FY1999 
President's  Budget,  FY1999  Initiatives  & 
Issues. 

•  Update  on  Activities  Related  to 
Synchrotron  Radiation  Light  Sources 
and  Neutron  Sources. 

•  Public  Comments  (10  minute  rule). 

February  25.  1998 

•  Comments  from  the  Director  of  the 
Office  of  Energy  Research*  (Hold  for 
possible  change  from  Feburary  24, 
1998). 

•  General  BES  Program  Discussions. 


Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  her 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  beWailable  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
S.W..  Washington,  D.C.  20585,  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington,  D.C.  on  January  29, 
1998. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer.. 

[FR  Doc.  98-2687  Filed  2-3-98;  8:45  am] 

MLUNQ  COOC  •4a»-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskNi 

[Dodcet  Na  CPSS-IST-OWq 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

January  29. 1996. 

Take  notice  that  on  January  15. 1998, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP98-187- 
000  a  request  pursuant  to  Section 
157.205  and  157.211  of  tile 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  an  interconnection  between 
ANR  and  DePere  Energy  LLC  (DePere) 
for  delivery  of  natural  gas  to  DePere 's 
proposed  power  plant  in  DePere, 
Wisconsin,  under  ANR's  blanket 
certificate  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR's  proposed  interconnection 
facilities  will  consist  of  one  8-inch 
ultrasonic  meter  and  approximately  0.88 
miles  of  10-inch  pipeline  extending 
from  ANR's  16-inch  Green  Bay  Lateral 
to  DePere's  proposed  power  plant.  The 
total  cost  of  the  facilities  will  be 
approximately  $1,125,000.  which  will 


be  fully  reimbursed  by  DePere.  ANR 
will  initially  provide  deliveries  to 
DePere  at -the  Intercoimection  pursuant 
to  the  provisions  of  its  tariff.  The 
proposed  interconnection  will 
accommodate  up  to  60  MMcf/d. 

ANR  states  that  the  construction  of 
the  pro[>osed  interconnection  facilities 
will  have  no  effect  on  its  peak  day  and 
annual  deliveries,  that  its  existing  tariff 
does  not  prohibit  additional 
interconnections,  that  deliveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-2651  Filed  2-3-98:  8:45  am) 

BtLUNQ  OOOE  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Noa.  RPSS-SI-OOI  and  RPS7-406- 
009] 

CNG  Transmission  Corporation;  Notice 
of  CompliaiKeTariff  Filing 

January  29, 1998. 

Take  notice  that  on  January  26,  1998, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  supplemental  data 
and  information  supporting  its  gathering 
cost  recovery  proposal  and  the 
following  tariff  sheet  for  inclusion  in  its 
FERC  Gas  Tariff,  Sub.  Second  Revised 
Volume  No.  1: 

Sub.  Second  Revised  Sheet  No.  361A 

In  accordance  with  Section  154.206  of 
the  Commission's  regulations  and  with 
the  Commission's  January  14, 1998 
order,  CNG  requests  an  effective  date  for 
its  substitute  tariff  sheet  of  January  15, 
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1998.  The  change  to  Sheet  No.  361A 
reflecU  a  revised  Section  18.5  surcharge 
effsctive  date  of  June  15, 1998. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linweod  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9S-2666  Filed  2-3-98;  8:45  am] 
I  ooM  (nr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doetot  No.  RP97-32-0061 

Css<sm  Shore  Natural  Qas  Company; 
Nottca  of  Refund  Report 

fanuary  29. 1998. 

Take  notice  that  on  January  12, 1997, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  a  Refund  Report  showing 
that  on  December  17. 1997.  it  issued 
refunds  to  its  customers  as  required  by 
the  Stipulation  and  Agreement  in 
Docket  No.  RP97-32-000. 

Eastern  Shore  states  that  the  refunds 
totaled  $145,964.80  including  interest  of 
$4,004.93.  The  refunds  were  calculated 
for  the  period  April  14. 1997  to  October 
31, 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
February  5.  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-2662  Filed  2-3-98:  8:45  ami 

MLUNQ  COOK  anr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  • 

(DoclMt  Na  OT96-10-001] 

Equitrans,  LP.;  Notice  of  Proposed 
Cttangrin  FERC  Gas  Tariff 

January  29. 1998. 

Take  notice  that  on  January  27. 1908, 
Equitrans.  L.P.  (Equitrans).  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  become  effective  January 
1. 1998: 
Substitute  Ninth  Revised  Sheet  No.  401 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
January  21, 1998  in  Docket  No.  GT08- 
10-000.  In  its  Order,  the  Commission 
required  Equitrans  to  correct  a 
typographical  error  in  the  pagination  on 
Tariff  Sheet  No.  401.  Equitrans  has 
corrected  the  pagination  to  properly 
state  the  superseding  designation  of  . 
'Eighth  Revised  Sheet  No.  401". 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Walsoa.  |r.. 
Acting  Secretary. 
IFR  Doc  98-2659  Filed  2-3-98:  8:45  am) 

MLUNQ  COOf  f717-01-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[DocltM  No.  CP98-191-400] 

Florida  Gas  Transmission  Compsny; 
Notice  of  Request  Under  Blanket 
Authority 

January  29. 1998. 

Take  notice  that  on  January  20, 1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP98- 
191-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  construct  and 
operate  a  new  Hialeah-Preston  Meter 
Station  and  a  50-foot  lateral  in  Dade 
County,  Florida  for  Metropolitan  Dade 
County  (County),  under  FGT's  blanket 
certificates  issued  in  Docket  No.  CP82-- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  states  that  the  meter^ation 
which  would  include  a  tap,  meter, 
electronic  flow  measurement 
equipment,  and  other  related 
appurtenant  facilities  and  the  50-foot 
lateral  would  be  used  for  the  delivery  of 
natural  gas,  up  to  298,205  MMBtu  per 
year,  on  a  firm  basis  to  County. 

FGT  states  further  that  the  estimated 
cost  of  constructing  the  facilities  is 
approximately  $151,000  and  would  be 
reimbursed  by  Co'unty. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section  ' 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a         * 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
IFR  Doc.  98-2653  Filed  2-3-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-193-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Auttiorization 

January  29. 1998. 

Take  notice  that  on  January  20, 1998, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP98- 
191-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  construct  and 
operate  a  new  Miami  Dade  South  Meter 
Station  and  a  5,000-foot  lateral  in  Dade 
County.  Florida  for  Metropolitan  Dade 
County  (County),  under  FtTT's  blanket 
certificates  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  states  that  the  meter  station 
which  would  include  a  tap,  meter.    . 
electronic  flow  measurement 
equipment,  and  other  related 
appurtenant  facilities  and  the  5,000-foot 
lateral  would  be  used  for  the  delivery  of 
natural  gas.  up  to  200,750  MMBtu  per 
year,  on  a  firm  basis  to  County. 

FGT  states  further  that  the  estimated 
cost  of  constructing  the  facilities  is 
approximately  $586,000  and  would  be 
reimbursed  by  County. 

Any  person  or  the  Commission's  staff 
may,  writhin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  U  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2654  Filed  2-3-98,  8:45  am] 
BNJJNQ  OOOE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP97-364-00^ 

Koch  Gateway  Pipeline  Company; 
Notice  of  Propoaed  Ctianges  In  FERC 
Gas  Tariff 

January  29. 1998. 

Take  notice  that  on  January  27, 1998, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  February  26, 1998. 

Sixth  Revised  Sheet  No.  2700 

On  May  2, 1997,  Koch  submitted  a 
filing  in  Docket  No.  RP97-364  to  make 
tariff  revisions  consistent  with  the 
standardized  business  practices  to  be 
effiective  June  1, 1997.  Koch  states  that 
the  purpose  of  this  filing  is  to  correct  a 
minor  clerical  error. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-2665  Filed  2-3-98;  8:45  am) 
BiujMQ  cooE  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskMi 

[Docket  No.  ER98-1293-000] 

Minnesota  Power  &  Light  Company; 
Notkse  of  Filing 

January  29. 1998. 

Take  notice  that  on  January  5, 1998, 
Minnesota  Power  &  Light  Company 
(MP),  tendered  for  filing  signed  Service 
Agreements  with  Griffin  Energy 
Marketing,  L.L.C.,  and  Tenaska  Power 
Services  Company  under  MP's  cost- 
based  Wholesale  Coordination  Sales 
Tariff  WCS-1  to  satisfy  its  filing 
requirements  under  this  tariff. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
February  11, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  98-2658  Filed  2-3-98;  8:45  am] 

BIUJNQ  COOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissk>n 


[OockM  Na  RPe7-361-003] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  29. 1998. 

Take  notice  that  on  January  27, 1998. 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  effective  February  26, 1998; 

Third  Revised  Sheet  No.  211 

On  May  2. 1997.  Mobile  Bay 
submitted  a  filing  in  Docket  No.  RP97- 
361  to  make  tariff  revisions  consistent 
with  the  standardized  business  practices 
to  be  effective  June  1, 1997.  Mobile  Bay 
states  that  the  purpose  of  this  filing  is 
to  correct  a  minor  clerical  error. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


5796 


Federal  Register / Vol.  63.  No.  23 / Wednesday.  Febniary  4.  1998 /Notices 


inspection  in  the  Public  Reference 

Room. 

Linwood  A  Watson.  |r.. 

Acting  Secretary 

(FR  Doc.  9a-2664  Filed  2-3-98:  8:45  am) 

MUJNO  COM  iri7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(t>oclcet  Na  Efl9e-l24»-000] 

Montaup  Electric  Company;  Notica  of 
Filing 

lanuary  29. 1998. 

Take  notice  that  oh  December  24, 
1997,  Montaup  Electric  Company 
(Montaup)  tendered  for  filing  newly 
executed  Standard  Service  Agreements 
between  Montaup  and  its  two  retail 
affiliates  doing  business  in  Rhode 
Island.  Montaup  has  asked  that  these 
service  agreements  be  accepted  and 
made  effective  as  of  January  1. 1998. 
Montaup  states  that  by  its  Bling  it  is 
seeking  to  implement  the  first  stages  of 
the  settlement  approved  by  the 
Commission  on  December  19, 1997  in 
this  proceeding. 

Copies  of  this  filing  were  served  upon 
all  parties  shown  on  the  Commission's 
official  service  list  in  the  captioned 
proceedings  and  upon  affected  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiB«rood  A.  Walsoa.  Jr., 
Acting  Secretary. 

(FR  Doc  98-26S6  Filed  2-3-98:  8:45  ami 
■ujNO  ooec  ariT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion  * 

(Dociwt  Ho.  ER9»-129O-O0OI 

Hum  York  Stata  Eiactric  &  Gaa 
Corporation;  Notica  of  Filing 

lanuary  29.  1998. 

Take  notice  that  on  fanuary  2, 1998. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  rules 
of  Practice  and'Procedure.  18  CFR  Part 
35,  a  service  agreement  under  which 
NYSEG  may  provide  capacity  and/or 
energy  to  Empire  Natural  Gas 
Corporation  (Empire)  (the  Purchaser)  in 
accordance  with  NYSEG's  FERC  Electric 
Tariff,  Original  Volume  No.  1. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreement  with  Empire  becomes 
effective  as  of  January  3.  1998. 

The  Service  Agreement  is  subject  to 
the  Commission  Order  Authorizing 
Disposition  of  Jurisdiction  Facilities  and 
Corporate  Reorganization  issued  on 
December  16, 1997  in  Docket  No.  EC97- 
52-000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Empire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  11,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2657  Filed  2-3-98:  8:45  am) 
BIUJNO  OOOE  criT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Dodwt  No.  CP9e-19»^W0I 

North  Shora  Gaa  Company;  Notica  of 
Application 

January  29. 1998. 

Take  notice  that  on  January  23. 1998, 
North  Shore  Gas  Company  (North 
Shore).  130  East  Randolph  Drive, 
Chicago,  Illinois  60601,  filed  in  Docket 
No.  CP93-196-000  an  application 
pursuant  to  Section  7(0  of  the  Natural 
Gas  Act  (NGA)  for  a  service  area 
determination,  a  finding  that  North 
Shore  qualifies  as  a  local  distribution 
company  for  purposes  of  Section  311  of 
the  Natural  Gas  Policy  Act  (NGPA)  and 
for  a  waiver  of  the  Commission's 
regulatory  requirements,  including 
reporting  and  accounting  requirements 
ordinarily  applicable  to  natrral  gas 
companies  under  the  NGA  and  NGPA, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

North  Shore  states  that  it  is  a  local 
distribution  company  operating  a 
service  area  for  the  sale  and  distribution 
of  natural  gas  to  140,000  customers  for 
residential,  commercial  and  industrial 
use  in  Lake  and  Cook  Counties,  Illinois. 
North  Shore  further  states  that  its 
natural  gas  distribution  system  ccmsists 
of  2,100  miles  of  gas  distribution  mains. 

North  Shore  states  that  it  requests  a 
service  area  determination  consisting  of 
an  area  that  is,  in  essence,  a  right-of-way 
from  ANR  Pipeline  Company's  (ANR) 
facilities  in  Kenosha  County,  Wisconsin, 
that  would  extend  10.4  miles  to  the 
Illinois  border  and  approximately 
another  two  miles  in  North  Shore's 
service  territory  in  Lake  County,  Illinois. 
North  Shore  maintains  that  it  will  not 
provide  service  to  customers  in  the 
requested  service  area  in  Wisconsin,  nor 
will  it  serve  any  customers  in  Illinois 
outside  of  its  current  service  territory.  It 
is  stated  that  the  requested  service  area 
determination  would  allow  facilities  to 
be  put  in  place  to  reinforce  and  increase 
the  reliability  of  North  Shore's  gas 
distribution  markets  in  the  northern 
portion  of  its  service  territory  and  to 
establish  a  direct  interconnection  with 
ANR. 

North  Shore  states  that  in  connection 
with  this  proposal.  North  Shore  and 
ANR  have  an  agreement  whereupon 
North  Shore  will  be  able  to  sell  to  ANR 
the  gas  transmission  main  and 
appurtenant  interconnection  facilities 
after  five  years  of  operation.  North 
Shore  n^intains  that  during  the  period 
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prior  to  any  sale  of  the  facilities,  ANR 
will  have  no  direct  operational  control . 
of  the  facilities,  nor  will  ANR  be 
permitted  to  use  the  facilities;  the 
facilities  will  be  used  only  by  North 
Shore  for  delivery  of  natural  gas  to  serve 
its  retail  sales  and  transportation 
customers  in  its  service  territory  in 
Illinois.  North  Shore  further  maintains 
that  under  the  agreement  with  ANR,  if 
North  Shore  elects  to  sell  the  gas  main 
and  facilities,  ANR  has  advised  that,  at 
that  time,  it  will  seek  to  certificate  the 
facilities  as  part  of  its  interstate  system 
porsuant  to  Section  7  of  the  NGA. 

,North  Shore  also  requests  a 
determination  by  the  Commission  that  it 
qualifies  as  a  local  distribution  company 
for  purposes  of  Section  311  of  the 
NGPA,  which  would  ensure  that  North 
Shore  has  access  to  the  transportation  of 
gas  by  interstate  pipelines  under  Section 
311  of  the  NGPA. 

In  addition.  North  Shore  requests  a 
waiver  of  all  reporting  and  accounting 
requirements  and  rules  and  regulations 
which  are  normally  applicable  to 
natural  gas  companies  under  the  NGA 
and  NGPA.  North  Shore  states  that  it  is 
comprehensively  regulated  by  the 
Illinois  Commerce  Commission;  - 
therefore,  there  is  no  need  to  impose 
federal  regulation  that  is  duplicative  of 
the  requirements  already  imposed  on 
North  Shore  by  the  Illinois  Commerce 
Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  19, 1998.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protest 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  that  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  North  Shore  to  appear 
or  be  represented  at  the  hearing. 
Lin%vood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2655  Filed  2-3-98;  8:45  am] 
BIUJNO  OOOE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Docket  No.  CP9e-1 89-0001 

Northern  Border  Pipalina  Company; 
Notica  of  Application 

January  29. 1998. 

Take  notice  that  on  January  16, 1998, 
Northern  Border  Pipeline  Company 
(Northern  Border).  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000. 
filed  an  application  with  the 
Commission  in  Docket  No.  CP98-189- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  purchase  line  pack  gas  used  to 
operate  Northern  Border's  pipeline 
system,  all  as  more  fully  set  forth  in  the 
application  which  is  open  to  the  public 
for  inspection. 

Nortnem  Border  states  that  its 
proposal  to  purchase  line  pack  gas 
would  eliminate  the  requirement  for 
each  shipper  under  its  FERC  Gas  Tariff 
Rate  Schedule  T-1  to  provide  its 
allocable  share  of  line  pack  gas  required 
for  the  operation  of  Northern  Border's 
pipeline  system.  Northern  Border  also 
states  that  upon  approval  of  this 
proposal.  Northern  Border  would 
purchase  the  line  pack  gas  required  for 
its  operations  and  would  be  responsible 
for  obtaining  and  managing  its  system 
line  pack  gas.  Northern  Border  further 
states  that  with  the  acquisition  of  line 
pack  gas  by  Northern  Border,  Rate 
Schedule  "T-l  shippers  would  be  able  to 
monetize  and  redeploy  the  capital 
required  to  finance  their  investment  in  " 
line  pack  gas  for  Northern  Borders' 
pipeline.  Upon  acquisition  of  the  line 
pack  gas  by  Northern  Border,  all  firm 
and  interruptible  shippers  would  share 
the  cost  of  service  associated  with 
Northern  Border's  providing  of  line 
pack  gas  on  its  system.  In  addition. 
Northern  Border  states  that  the 


administrative  burden  of  tracking 
present  and  future  changes  to  line  pack 
gas  ownership  by  Rate  Schedule  T-l 
shippers  would  be  eliminated. 

Northern  Border  estimates  that  it 
would  spend  approximately 
$12,500,000  to  purchase  its  line  pack 
gas  (currently  approximately  4.1  million 
MMBtu  equivalent  of  natural  gas  and 
expected  to  increase  to  approximately 
5.1  million  MMBtu  when  its  expansion/ 
extension  facilities  approved  at  Docket 
No.  CP95-194-000,  et  al.  are  placed  in 
service). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  19, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  Border  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-2652  Filed  2-3-98:  8:45  am] 
BILLINO  CODE  CriT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiaakMi 

[Docket  No.  PR97-7-000] 

Overlarid  Trail  Transmission  Contpany; 
Notice  of  Shortening  Comment  Period 

fanuary  29. 1998. 

On  January  26. 1998,  Overland  Trail 
Transmission  Company  (OTTC)  filed  an 
offer  of  settlement  in  the  above- 
docketed  proceeding  which  includes  a 
request  to  shorten  the  period  for  filing 
comments,  due  to  the  uncontested 
nature  of  this  matter.  By  this  notice,  the 
date  for  filing  initial  comments  is 
shortened  to  and  includes  February  9, 
1998.  Reply  comments  shall  be  filed  on 
or  before  February  17.  1998. 
Lintvaod  A.  Watson.  Jr., 
Acting  Secretary. 

|FR  Doc.  9»^2661  Rled  2-3-98;  8:45  am] 
■auNO  oooE  criT-oi-M 


Chinook  salmon,  and  may  assert  that  the 
project  affects  chinook  salmon.  In 
anticipation  of  the  listing,  PSE  intends 
to  enter  into  discussions  with  the 
appropriate  agencies  to  determine  what, 
if  any,  actions  are  needed  to  maintain 
the  operation  of  the  project  in 
compliance  with  applicable  law.  If 
Habitat  Conservation  Plan  negotiations 
are  needed,  PSE  wishes  to  discuss  what 
role,  if  any,  staffs  involvement  would 
be  in  the  negotiations. 

The  Commission's  staff  will  meet 
with  representatives  of  Puget  to  discxiss 
only  those  issues  described  above.  The 
meeting  will  convene  on  February  12, 
1998,  beginning  at  1.00  p.m.  EST  at  the 
Commission's  headquarters,  888  First 
Street  N.E.,  Washington,  DC  20426,  in 
Room  62-26.  If  you  have  any  questions 
about  the  meeting,  please  call  Tom  Dean 
at  (202)  219-2778. 
Linwrood  A.  Wataon,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-2660  Filed  2-3-98:  8:45  am) 
BIUJNQ  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proleet  Noe.  2190— Washington  Baker 
River  Proleet:  3721— Nookseck  FaNs 
Protect;  24a4— Whfte  River  Project] 

Puget  Sound  Energy.  Inc.;  Notice  of         [Docket  No.  RP97-375-000J 

Wyoming  Inlarstate  Company  Ltd.; 
Notice  of  Informal  Settlement 
Confacanca 

lanuary  29, 1998. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  February  5, 1998, 
at  10:00  a.m.  The  settlement  conference 
will  be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  m'fiVe  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
conTact  Arnold  Meltz  at  (202)  208-2161 
or  John  Roddy  at  (202)  208-0053. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-2663  Filed  2-3-98:  8:45  ami 
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January  29.  1998. 

In  a  letter  dated  January  28. 1998. 
Puget  Sound  Energy,  Inc.  (PSE)  licensee 
for  the  above  listed  projects  requested  a 
meeting  with  the  Commission's  staff  to 
discuss  the  following  issues. 

Baker  River  Proiect 

•  The  license  for  the  Baker  River 
Project  expires  in  May  2006.  PSE  has 
developed  a  preliminary  plan  for 
relicense.  PSE  wants  to  learn  from  the 
Commission's  staff  what  relicensing 
plans  and  procedures  for  projects  in  the 
region  and  across  the  country  have 
worked  well,  before  finalizing  a 
relicensing  plan. 

Nooksack  Falls  Proiect 

•  In  December  1997.  PSE  filed  a 
schedule  to  complete  an  analysis  of 
issues  bearing  on  a  decision  to  amend 
the  current  license  application,  or  retire 
the  project  and  withdraw  the  license 
application.  PSE  wishes  to  update  the 
staff  on  the  status  of  its  decision. 

White  River  Proiect 

•  PSE  is  aware  that  the  National 
Marine  Fisheries  Service  is  considering 
a  potential  listing  of  White  River 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiaakMi 

[Docket  No.  EG9»-13-000,  et  el.] 

Ogdan  Energy  China  ^ata)  Ltd.,  at  al.; 
Electric  Rata  and  Corporate  Regulation 
Filings 

January  28, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the-Commission: 

1.  Ogden  Energy  China  (Beta)  Ltd. 

(Docket  No.  EG98-13-0001 

Take  notice  that,  on  January  20, 1998, 
Ogden  Energy  China  (Beta)  Ltd.  (OECB), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ogden  Energy  China  (Alpha)  Ltd. 

(Docket  No.  EG98-1&-0001 

Take  notice  that,  on  January  20, 1998, 
Ogden  Energy  China  (Alpha)  Ltd. 
(OECA).  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ogden  Enei^  China  (Gamma)  Ltd. 

(Docket  No.  EG98-18-000] 

Take  notice  that,  on  January  20, 1998. 
Ogden  Energy  China  (Gamma)  Ltd. 
(OECG).  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ogden  Energy  China  (Delta)  Ltd. 

(Docket  No.  EG98-l»-000] 

Take  notice  that,  on  January  20, 1998, 
Ogden  Energy  China  (Delta)  Ltd. 
(OECD),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Credieegsa  y  Cia^  S.CA. 

(Docket  No.  EG98-29-0001 

On  January  16, 1998,  Credieegsa  y 
Qa.,  S.CA.  (Applicant),  250  West  Pratt 
Street,  23rd  Floor.  Baltimore,  MD  21201, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  is  a  private  Guatemalan 
company  organized  as  a  Sociedad  En 
Comandita  Por  Acciones  by  Erapresa 
Electrica  de  Guatemala  S.A.  (EEGSA),  as 
part  of  EEGSA's  privatization  of  its 
electric  generation  assets.  EEGSA  and 
its  affiliate,  Credieegsa  S.A.,  sold  ninety 
percent  (90%)  of  the  stock  of  Applicant 
to  the  Guatemalan  Generating  Group 
(3GC),  a  Cayman  Island  company. 
Simultaneously  with  its  purchase,  3GC 
transferred  a  portion  of  Applicant's 
shares  to  an  affiliate,  Guatemalan 
Generating  Group  I  (3GC-I),  also  a 
Cayman  Island  company.  Currently, 
3GC  and  3GC-I  are  wholly  owned  by 
Constellation  Power  International 
Investments.  Ltd.,  which  is  wholly 
owned  by  Constellation  Power,  Inc., 
which  is  wholly  owned  by  Constellation 
Holdings.  Inc.,  which  in  turn  is  wholly 
owned  by  Baltimore  Gas  and  Electric,  an 
exempt  holding  company  pursuant  to 
Section  3(a)(2)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 
Applicant  intends  to  own  certain 
facilities  which  will  consist  of  various 
generating  units  located  on  the  shores  of 
Lake  Amaititlan,  32  kms  outside 
Guatemala  Qty  and  a  gas  turbine  unit 
located  in  the  Province  of  Escuintla. 
approximately  62  kms  outside 
Guatemala  City.  Applicant  intends  to 
expand  the  Generating  Facilities 
between  60  and  185  MW  through  the 
upgrading  of  existing  equipment  and/or 
the  installation  of  additional  generating 
equipment.  The  Generating  Facilities 
will  be  operated  by  COS  de  Guatemala, 
Sociedad  Anonima. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sterling  Power  Partners,  L.P. 

(Docket  No.  EG98-30-0001 

On  January  20, 1998.  Sterling  Power 
Partners,  L.P.,  450  Lexington  Avenue, 
37th  Floor.  New  York,  NY  10017 
(Sterling),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Sterling  owns  a  cogeneration  facility 
with  a  capacity  of  approximately  57 
MW,  located  in  Sherrill,  New  York. 


Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Power  City  Partners,  L.P. 

(Docket  No.  EG98-31-OOOJ 

On  January  20, 1998,  Power  City 
Partners,  LP.,  450  Lexington  Avenue, 
37th  Floor,  New  York,  NY  10017  (Power 
City),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Power  Qty  owns  a  cogeneration 
facility  with  a  capacity  of  approximately 
79  MW,  located  in  Massena,  New  York. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  P&N  Partners.  L.P. 

(Docket  No.  BG98-32-O001 

On  January  20, 1998,  P&N  Partners, 
L.P.,  450  Lexington  Avenue,  37th  Floor, 
New  York,  NY  10017  (P4N).  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

P&N  owns  a  cogeneration  facility  with 
a  capacity  of  approximately  9  MW. 
located  in  West  Carthage,  New  York. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  AG-Energy,  LJP. 

(Docket  No.  EG98-33-000I 

On  January  20, 1998,  AG-Energy,  L.P., 
450  Lexington  Avenue,  37th  Floor,  New 
York,  NY  10017  (AG-Energy),  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

AG-Energy  owns  a  cogeneration 
facility  with  a  capacity  of  approximately 
79  MW  located  in  Ogdensburg,  New 
York. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-318»-012l 

Take  notice  that  on  December  31, 
1997,  Atlantic  City  Electric  Company, 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PP&L,  Inc.,  Potomac  Electric 
Power  Company,  and  Public  Service 
Electric  and  Gas  Company  submitted 


changes  to  the  Transmission  Owners 
Agreement  in  compliance  with  the 
Commission's  November  25, 1997, ' 
Order  in  Pennsylvania-New  Jersey- 
Maryland  Interconnection,  81  FERC 
161,257(1997) 

Copies  of  the  filing  have  been  served 
on  the  regulatory  commissions  of 
Delaware,  the  District  of  Columbia, 
Maryland,  New  Jersey,  Pennsylvania 
and  Virginia. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-127fr-000j 

Take  notice  that  on  E)ecember  31. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  imexecuted  Service 
Agreement  between  LG&E  and  City  of 
Hamilton,  Ohio  under  Rate  GSS. 

Comment  dafe;  February  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 277-000) 

Take  notice  that  on  December  31, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing 
copies  of  an  unexecuted  Service 
Agreement  between  LG&E  and  The 
Southern  Companies  under  Rate  GSS. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  WKE  SUticm  Two  Inc. 

(Docket  No.  ER98-1 278-000] 

Take  notice  that  on  December  31. 
1997,  WKE  Station  Two  Inc.  (Station 
Two  Subsidiary),  tendered  for  filing 
pursuant  to  §  205  and  §  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205  and  385.207. 
a  Petition  requesting  (1)  Commission 
authorization  for  Station  Two 
Subsidiary  to  engage  in  the  sale  of 
electric  energy  and  capacity  at  market- 
based  rates  pursuant  to  its  Kate 
Schedule  FERC  No.  1  and  (2)  waiver  or 
blanket  approval  of  certain  of  the 
Commission's  Regulations  promulgated 
under  the  Federal  Power  Act. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Kentucky  Energy  Corp. 

(Docket  No.  ER98-1 2 79-0001 

Take  notice  that  on  December  31, 
1997,  Western  Kentucky  Energy  Corp. 
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(WKEC).  tendered  for  filing  pursuant  to 
$  205  and  §  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.205  and  385.207.  a  Petition 
requesting  (1)  Commission 
authorization  for  WKEC  to  engage  in  the 
sale  of  electric  energy  and  capacity  at 
market-based  rates  pursuant  to  its  Rate 
Schedule  FERC  No.  1  and  (2)  waiver  or 
blanket  approval  of  certain  of  the 
Commission's  Regulations  promulgated 
under  the  Federal  Power  Act. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  February  11. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Boston  Edison  Company 

(Docket  No.  ER98-1 280-000) 
Take  notice  that  on  December  31, 

1997,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  The 
Boylston  Municipal  Light  Department, 
City  of  Holyoke  Gas  &  Electric 
Department,  Hudson  Light  and  Power 
Department,  Littleton  Electric  Light  & 
Water  Departments,  Marblehead 
Municipal  Light  Department. 
Middleborough  Gas  and  Electric 
Department.  North  Attleborough 
Electric  Department.  Peabody  Municipal 
Light  Plant,  Shrewsbury's  Electric  Light 
Plant.  Templeton  Municipal  Light  Plant. 
Wakefield  Municipal  Light  Department. 
West  Boylston  Municipal  Lighting 
Plant,  and  Westfield  Gas  &  Electric  Light 
Department  (Municipals).  The  Standstill 
Agreement  extends  through  January  31, 

1998,  the  time  in  which  the  Municipals 
may  institute  a  legal  challenge  to  the 
1995  true-up  bill  under  their  respective 
contracts  to  purchase  power  from 
Boston  Edison's  Pilgrim  Nuclear 
Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  January  1, 1998. 

The  Standstill  Agreement  relates  to 
the  following  Boston  Edison  FERC  Rate 
Schedules: 

(1)  Supplement  to  Rate  Schedule  No.  77 
Standstill  Agreement  with  Boylston 

Municipal  Light  Department 

(2)  Supplement  to  Rate  Schedule  No.  79 
Standstill  Agreement  with  Holyoke 

Gas  and  Electric  Department 

(3)  Supplement  to  Rate  Schedule  No.  81 
Standstill  Agreement  with  Westfield 

Gas  and  Electric  Light  Department 

(4)  Supplement  to  Rate  Schedule  No.  83 
Standstill  Agreement  with  Hudson 

Light  and  Power  Department 

(5)  Supplement  to  Rate  Schedule  No.  85 
Standstill  Agreement  with  Littleton 


Electric  Light  and  Water 
Department 

(6)  Supplement  to  Rate  Schedule  No.  87 
Standstill  Agreement  with 

Marblehead  Municipal  Light 
Department 

(7)  Supplement  to  Rate  Schedule  No.  89 
Standstill  Agreement  with  North 

Attleborough  Electric  Department 

(8)  Supplement  to  Rate  Schedule  No.  91 
Standstill  Agreement  with  Peabody 

Municipal  Light  Plant 

(9)  Supplement  to  Rate  Schedule  No.  93 
Standstill  Agreement  with 

Shrewsbury's  Electric  Light  Plant 

(10)  Supplement  to  Rate  Schedule  No. 
95 

Standstill  Agreement  with  Templeton 
Municipal  Light  Plant 

(11)  Supplement  to  Rate  Schedule  No. 
97 

Standstill  Agreement  with  Wakefield 
Municipal  Light  Department 

(12)  Supplement  to  Rate  Schedule  No. 
99 

Standstill  Agreement  with  West 
Boylston  Municipal  Lighting  Plant 

(13)  Supplement  to  Rate  Schedule  No. 
102 

Standstill  Agreement  with 
Middleborough  Gas  and  Electric 
Department 
Comment  date:  February  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Boston  Edison  Company 

(Docket  No.  ER98-1281-000I 

Take  notice  that  on  December  31, 

1997,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and 
Commonwealth  Electric  Company 
(Commonwealth).  The  Standstill 
Agreement  extends  through  January  31, 

1998,  the  time  in  which  Commonwealth 
may  institute  a  legal  challenge  to  the 
1995  true-up  bill  under  Boston  Edison's 
FERC  Rate  Schedule  No.  68,  governing 
sales  to  Commonwealth  from  the 
Pilgrim  Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to   • 
allow  the  Standstill  Agreement  to 
become  effective  January  1, 1998. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Light  Company 

(Docket  No.  ER98-1 282-0001 

Take  notice  that  on  December  31, 
1997,  Central  Illinois  Light  Company 
(CILCO).  300  Liberty  Street.  Peoria, 
Illinois  61202,  tendered  for  filing  with 
the  Commission  an  additional 
interconnection  point  for  CILCO's 
Interconnection  Agreement  with  the 


City  of  Springfield.  Illinois  (CILCO  Rate 
Schedule  FERC  No.  25). 

CILCO  proposes  an  effective  date  of 
March  1, 1998. 

Copies  of  the  filing  were  served  on  the 
City  of  Springfield,  Illinois  and  the 
Illinois  Commerce  Commission. 

Comment  dote.- February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Idaho  Power  Company 

(Docket  Na  ER98-1 283-000) 

Take  notice  that  on  December  31, 
1997.  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Agreement  for  Supply  of  Power  and 
Energy  between  the  City  of  Weiser. 
Idaho  and  Idaho  Power  Company. 

Comment  date:  February  11;  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-1 284-000) 

Take  notice  that  on  December  31, 
1997,  Wisconsin  Public  Service 
Corporation  (WPSO,  tendered  for  filing 
executed  Transmission  Service 
Agreement  between  WPSC  and  Tenaska 
Power  Services  Co.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  February  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Idaho  Power  Company 

(Docket  No.  ER98-1 286-0001 

Take  notice  that  on  December  31 , 
1997.  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  Letter 
Agreement  for  Supply  of  Power  and 
Energy  between  Idaho  Power  Company 
and  Utah  Associated  Municipal  Power 
Systems. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kentucky  Utilities  Company 

(Docket  No.  ER98-1 287-000) 

Take  notice  that  on  January  2,  1998, 
Kentucky  Utilities  Comptany  (KU), 
submitted  for  filing  six  copies  of  an 
umbrella  agreement  between  KU  and 
American  Municipal  Power-Ohio 
(AMP-Ohio)  for  short-term  service 
under  KU's  Power  Services  Tariff  (Rate 
PS).  KU  requests  an  effective  date  of 
December  3, 1997,  for  the  service 
agreements.  Accordingly,  KU  requests 
waiver  of  the  Commission's  notice 
requirements. 
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A  copy  of  this  filing  was  served  on 
AMP-Ohio. 

Comment  date:  February  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER98-1288-000] 

Take  notice  that  on  January  2, 1998, 
'  Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Tenaska  Power 
Services  Co.,  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volimie  No.  11,  and  Revised 
Attachments  E  and  I,  indices  of 
customers  with  agreements  under 
WPSC's  Open  Access  Transmission 
Tariff,  FERC  Volume  No.  11. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Vaster  Power  Marketing,  Inc. 

(Docket  No.  ER98-1 289-000) 

Take  notice  that  on  January  2, 1998, 
Vastar  Power  Marketing,  Inc.  (Vastar), 
submitted  for  filing  a  notice  of 
cancellation  of  its  Revised  FERC  Electric 
Rate  Schedule  No.  1.  with  a  proposed 
effective  date  of  January  7, 1998. 

Comment  date:  February  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Idaho  Power  Company 

(Docket  No.  ER98-1291-O00] 

Take  notice  that  on  December  31, 
1997.  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
following:  (1)  December  31,  1997, 
Network  Operating  Agreement  between 
Idaho  Power  Company  Power  Business 
Unit  and  Idaho  Power  Company 
Delivery  Business  Unit,  pursuant  to 
Idaho  Power  Company  FERC  Electric 
Tariff,  Volume  No.  5,  Open  Access 
Transmission  Tariff;  and  (2)  December 
31. 1997,  Service  Agreement  for 
Netwoiii  Integration  Transmission 
Service  Under  Idaho  Power  Company 
Open  Access  Transmission  Tariff. 

Comment  date:  February  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  MimieaoU  Power  ft  Light  Company 

(Docket  No.  ER98-1294-0001 

Take  notice  that  on  January  5. 1998, 
Minnesota  Power  &  Light  Company, 
tendered  for  filing  a  signed  .Service 
Agreement  with  Griffin  Energy 
Maiiceting,  LL.C.,  Tenaska  Power 
Services  Company  and  Northwestern 


Wisconsin  Electric  Company  under  its 
market-based  Wholesale  Coordination 
Sales  Tariff  (WCS-2),  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  February  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  Century  Services,  Inc. 

(Docket  No.  ER98-1 295-000] 

Take  notice  that  on  January  5, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company.  Piilic  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Tariff  for 
Non-Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and 
American  Atlas  Limited,  LLP. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-129&-000) 

Take  notice  that  on  January  5. 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
umbrella  service  agreement  under 
Southwestem's  market-based  sales  tariff 
with  Miimesota  Power  &  Light  Company 
(MP&L).  This  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  MP&L's  purchase  of  capacity 
and  energy  at  market-based  rates 
piu^uant  to  Southwestem's  market- 
based  sales  tariff. 

Comment  date:  February  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Omaha  Public  Power  District 

[Docket  No.  N|97-2-€01] 

Take  notice  that  on  November  18, 
1997,  Omaha  PubUc  Power  District 
tendered  for  filing  its  compliance  filing 
in  the  above-refierenced  docket. 

Comment  date:  Febmary  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Hoosier  Energy  Rural  Electric  Cot^. 

(Docket  No.  NJ97-5-001J 

Take  notice  that  on  December-2, 1997, 
Hoosiw  Energy  Rural  Electric  Coop., 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  February  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Kansas  City  Power  ft  Light 
Company 

(Docket  No.  OA96-4-0011 

Take  notice  that  on  August  18, 1997. 
Kansas  Qty  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  Febmary  10. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Conunonwealth  Edison  Company 

(Docket  No.  OA96-1 66-001] 

Take  notice  that  on  August  13. 1997. 
Commonwealth  Edison  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  Febmary  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretafy. 

(FR  Doc.  98-2713  Filed  2-3-98;  8:45  am] 
BILUNQ  OOOE  •717-ei-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6961-7] 

Comnwn  Sense  initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  of  public  advisory 

for  the  CSI  Council  meeting,  an  open 

meeting. 

StJMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
CSI  Coimcil  will  meet  on  the  dates  and 
times  described  below.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  on  a  first-come  basis 
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and  limited  time  will  be  provided  for 
public  comment.  For  further 
infcMination,  please  contact  the 
individual  listed  below. 


InitiatiTe  Council 
Meeting— Febraaiy  23-24. 199S 

The  Common  Sense  Initiative  Council 
will  hold  an  open  meeting  on  Monday, 
February  23. 1998  from  1  p.m.  EST  to 
6p.m.  EST.  and  on  Tuesday,  February 
24. 1998  from  8:30  a.m.  to  12:30  p.m. 
EST.  The  meeting  will  be  held  at  the 
Omni-Shoreham  Hotel,  2500  Calvert 
Street.  N.W..  Washington.  D.C  20008. 
(202)  234-0700  or  1-800-THE-OMNI. 

The  Council  Agenda  will  focus  on  a 
variety  of  topics  including:  Discussion 
of  EPA's  1998  Sector-based  Approach 
Action  Plan;  presentation  and 
recommendation  from  the  Petroleum 
Sector  Subcommittee:  report  from  the 
Council's  Stakeholder  Involvement 
Work  Group:  update  on  the  Reinventing 
Environmental  Information  (REI)  Action 
Plan  and  Council  Work  Group  activities: 
and  presentation  of  three  projects  by  the 
Computer  and  Electronics  Sector 
SuboDmmittee. 

For  further  information  concerning 
this  Common  Sense  Initiative  Council 
meeting,  contact  Kathleen  Bailey, 
Designated  Federal  OfRcer.  on  (202) 
260-7417,  or  email: 
bailey.kathleentepamail.epa.gov. 

Inapection  of  Soboommittee  Documents 

Documents  relating  to  the  above 
Sector  Subfxmunittee  announcement 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  doaunents, 
together  with  the  official  minutes  for  the 
meeting,  will  be  available  for  public 
inspection  in  room  2821M  of  EPA 
Headquarters,  Common  Sense  Initiative 
Staff.  401  M  Street,  SW.  Washington,  DC 
20460.  telephone  number  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accfsssed 
electronically  on  our  web  site  at  http./ 
/www  .epa.gov/commonsense. 

Dated:  lanuary  29. 1998. 
ralhkan  Baiky. 
Designated  Federal  Officer. 
IFR  Doc  98-2717  Filed  2-y-W\  8:4S  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-80836;  FftL-6738-11 

iMuanoa  of  Exparlmental  Ua«  Pwmits 

AOOCY:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 


SUMMAAV:  EPA  has  granted  experimental 
use  permits  to  the  follo%ving  applicants. 
These  permits  are  in  accordance  with. 
and  subject  to.  the  provisions  of  40  CFR 
part  172.  which  defines  EPA  procedures 
with  resfwct  to  the  use  of  pesticides  for 
experimental  use  purposes. 

FOM  FUMfTHBI  IMTOWIiATIOM  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protecticm  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  dted  in  each 
experimental  use  permit:  1921  Jeffiarson 
Davis  Highwray.  Arlington,  VA. 

241-EUP-140.  Issuance.  American 
Cyanamid.  P.O.  Box  400.  Princeton.  NJ 
08543-0400.  This  experimental  use 
permit  allows  the  use  of  125  pounds  of 
the  insecticide/miticide  on  250  acres  of 
citrus  to  evaluate  the  control  of  citrus 
leafrniner,  citrus  root  weevil,  mites,  and 
thrips.  The  program  is  authorized  only 
in  the  State  of  Florida.  The  experimental 
use  permit  is  efi^ective  from  July  11, 
1997  to  July  11, 1998.  This  permit  is 
issued  with  the  limitation  that  all 
treated  crops  are  destroyed  or  used  for 
research  purposes  only.  (Marion 
Johnson,  PM  10.  CM  #2.  Rm.  250.  703- 
308-6341.  e-mail: 
johnson.marionOepamail.epa.gov) 

38719-EUP-2.  Issuance.  BOC  Gases. 
575  Mountain  Ave.,  Murray  Hill,  NJ 
07974.  This  experimental  use  permit 
allows  the  use  of  1,100  pounds  of  the 
fumigants  phosphine  gas  and  carbmi 
dioxide  (1,078  pounds  of  carbon  dioxide 
and  22  pounds  of  phosphine  gas)  in 
buildings  and  other  structures  suitable 
for  fumigation  to  evaluate  the  control  of 
various  types  of  insects.  A  total  of 
1,642,000  cubic  feet  is  involved.  The 
program  is  authorized  only  in  the  States 
of  Hawaii,  Illinois,  Indiana,  and  North 
Carolina.  The  experimental  use  permit 
is  effective  from  August  4,1997  to 
Augxist  3. 1998.  (William  Jacobs.  PM  14. 
CM  #2.  Rm.  213.  703-305-6406,  e-mail: 
iacobs.william9epamail.epa.gov) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Authority:  7  U.S.C.  136. 


UatofSabiecU 

Environmental  protection. 
Experimental  use  permits. 

Dated:  January  23. 1998. 
laMsJooaa, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Propxuns. 

(FR  Doc.  98-2624  Filed  2-3-98;  8:45  am] 


BIVmONMENTAL  PROTECTION 
AGENCY 

[opp-6oe39;  FRL-srae-q 

laauanoa  of  Exparhnantal  Uaa  Permits 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicant 
The  permits  are  in  accordance  with,  and 
subject  to.  the  provisions  of  40  CFR  part 
172.  which  defUies  EPA  procedures  with 
respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Marion  Johnson.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Highway.  Rm.  210.  CM 
#2.  Arlington.  VA,  703-305-6788.  e- 
mail:  johnson.marionOepamail.epa.gov. 
SUPPLBCNTARY  SIFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

241-EUP-142.  Issuance.  American 
Cyanamid  Company.  P.O.  Box  400, . 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  42.92  pounds  of  the  insecticide 
chlorfenapyr  on  2,160  head  of  cattle  to 
evaliiateUie  control  of  horn  flies  and 
lice.  The  program  is  authorized  only  in 
the  States  of  Alabama.  Arkansas. 
California.  Florida.  Georgia.  Idaho. 
Indiana,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Mississippi,  Missouri, 
Nebraska,  New  Mexico,  North  Carolina. 
North  Dakota.  Oklahoma.  Texas. 
Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  December  23. 1997  to  July  31, 
1998.  Time-limited  tolerances  have  been 
established  for  residues  of  the  active 
ingredient  in  or  on  cattle  (fat,  mbjrp,  and 
meat)  (40  CFR  180.513). 

241-EUP-143.  Issuance.  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton.  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  21.33  pounds  of  the  insecticide 


Federal 


/Vol.  63,  No.  23 /Wednesday,  February  4,  1998 /Notices 


5803 


chlorfenapyr  on  2.160  head  of  catUe  to 
evaluate  the  control  of  horn  flies  and 
lice.  The  program  is  authorized  only  in 
the  States  of  Alabema.  Arkansas, 
California,  Florida.  Georgia.  Idaho, 
Indiana.  Kansas.  Kentucky.  Louisiana. 
Maryland,  Mississippi,  Missouri, 
Nebraska.  New  Mexico.  North  Carolina. 
North  Dakota.  Oklahoma.  Texas, 
Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  December  23. 1997  to  July  31, 
1998.  Time-limited  tolerances  have  been 
established  for  residues  of  the  active 
ingredient  in  or  on  cattle  (fat.  mbyp.  and 
meat)  (40  CFR  180.513).  This  program 
and  the  one  described  above  will  use 
the  same  active  ingredient  but  different 
formulations. 

Persons  wishing  to  review  these 
experimental  use  permits -should 
contact  Marion  Johnson  at  the  telephone 
nimiber  listed  above.  Inquires 
concerning  these  permits  should  also  be 
directed  to  Marion  Johnson.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Anifaoritjr:  7  U.S.C.  136. 

Listof  Sabjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  January  23, 1998. 
Jamas  Jones, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Prog^vns. 

(FR  Doc.  98-2625  Filed  2-3-98:  8:45  am] 

BIUJNOCOOC  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*of  Public  Information  Collsction 
Bsing  Ravlswsd  by  ths  Fedsral 
Communicalions  Commission  Undsr 
DslS9Btsd  Airthoflty  5  CFR  1320. 
Comments  RsqussIsu 

January  28, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501-3520.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 


any  penalty  for  faiUng  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  nimiber. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission; 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciu^cy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  written  comments  on  or  before 
April  6, 1998.  If  you  anticipate  that  you 
will  be  submitting  comments,  but  find 
it  difficult  to  do  so  within  the  period  of 
time  allowed  h^  this  notice,  you  should 
advise  the  contact,  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Jerry 
Cowden,  Federal  Communications 
Commission,  Room  240-B,  2000  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jcowdendfccgov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  at  copies  of  the 
information  collection  contact  Jerry 
Cowden  at  202-418-0447  or  via  internet 
at  jcowdenOfcc.gov. 
8UPPI.EMBfTARY  MFORMATION: 

OhiB  Approval  Number:  3060-0562. 

Titie:  Section  76.916.  Petition  for 
recertification. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local  and  tribal 
governments;  business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  10 
hours. 

Total  Annual  Burden  to  Respondents: 
100  hours,  calculated  as  follows:  We 
estimate  that  franchising  authorities  will 
annually  initiate  no  more  than  5 
petitions  for  recertification.  We  estimate 
that  the  average  burden  to  complete  all 
aspects  of  each,petition  process  is  10 
hours  for  each  petitioning  party  and 
responding  party.  (5  petitions  x  2  parties 
each  X  10  hours  =  100  hours. 

Total  Annual  Cost  to  Respondents: 
SlOO.  calculated  as  follows:  Postage  and 
stationery  costs  associated  with  the 
petitions  is  estimated  to  be  $10  per 
respondent.  5  petitions  x  2  parties  x  $10 
=  $100. 

Needs  and  Uses:  Section  76.916 
provides  that  a  franchising  authority 
wishing  to  assume  jurisdiction  to 


regulate  basic  service  and  associated 
equipment  rates  after  its  request  for 
certification  has  been  denied  or  revoked 
may  file  a  petition  for  recertification 
with  the  Commission.  The  petition  must 
be  served  on  the  cable  operator  and  on 
any  interested  party  that  participated  in 
the  proceeding  denying  or  revoking  the 
original  certification.  This  information 
is  used  by  the  Commission  to  determine 
whether  a  franchising  authority  wishing 
to  assume  jurisdiction  to  regulate  basic 
service  and  associated  equipment  rates 
after  its  request  for  certification  has 
been  denied  or  revoked  meets  the 
eligibility  criteria  set  forth  in  Section 
623(a)(6)  of  the  Communications  Act  of 
1934.  as  amended. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

[FR  Doc.  96-2  7l!2  Filed  2-3-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-263^ 

FCC  Announces  Auction  Schsduls  for 
the  Qenoral  Wireless  Communicstions 
Ssrvics 

Released  December  17. 1997. 

This  Public  Notice  apprises  potoitial 
applicants  of  important  dates  for  the 
auction  of  licenses  for  the  Gmeral 
Wireless  Communications  Service 
("GWCS").  The  dates  listed  below  may 
be  subject  to  change.  This  auction  will 
consist  of  875  GWCS  Ucenses  in  the 
4660  to  4685  MHz  bands.  Five  Ucenses 
of  five  megahertz  each  will  be  offered  in 
each  of  172  EAs  and  three  EA-like  areas 
in  the  United  States.  The  five  licenses 
in  each  EA  and  EA-like  area  will  be 
designated  as  blocks  A  through  E.  Each 
frequency  block  encompasses  the 
following  spectrum: 

Block  A :  4660-4665  MHz.  ^ 

Block  B:4665-t670  MHz.  "^ 

Block  C:  4670-4675  MHz. 
Block  D:  4675-4680  MHz. 
Block  E:  4680-4685  MHz. 

Key  Dates 

Short  form  (FCC  Form  1 75)  Application 

Deadline:  April  28, 1998 
Upfront  Payment  Deadline:  May  11,1 996. 
Auction  Commencement  Date:  May  27, 1998. 

Further  details  on  this  spectrum  may 
be  found  in  the.  Allocation  of  Spectrum 
Below  5  GHz  Transferred  from  Federal 
Government  Use,  ET  Docket  No.  94-r32, 
Gives  Second  Report  and  Order. 
Second  Report  and  Order.  FCC  95-319. 
60  FR  40712  (released  August  9. 1995) 
(reconsideration  pending).  Public 
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noticas  and  a  bidder  information 
package  will  provide  upfront  pajrment 
information  and  specific  terms  and 
conditi(m8  ccMiceming  the  auction. 

Bidder  Alerts 

•  The  FCC  does  not  approve  any 
individual  investment  proposal,  nor 
does  it  provide  a  warranty  with  respect 
to  any  license  being  auctioned.  Potential 
applicants  and  investors  are  reminded 
that  winning  a  license  in  an  FCC 
spectrum  auction  in  not  a  guaraflftee  of 
success  in  the  mark^placa. 

•  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  spectrum 
for  particular  services.  Applicants 
should  be  aware  that  an  FCC  auction 
represents  an  opportunity  to  become  an 
FCC  licensee,  subject  to  certain 
conditions  and  regulations.  An  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  services,  technologies,  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  businaas 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding,  as  they  would  with  any  new 
business  venture. 

•  The  Federal  Trade  Commission 
(FTC)  has  found  that  some 
unscrupulous  individuals  have 
designed  investment  schemes  around 
licenses  auctioned  or  to  be  auctioned  by 
the  FOC  If  jrou  have  an  inquiry  or 
complaint  about  a  specific  investment 
offering,  call  the  National  Fraud 
Information  Center.  1-800-876-7060,  or 
visit  that  organization's  Internet  web 
site  at  www.fraud.org.  You  also  may 
contact  ybur  state  attorney  general  or 
state  corporations  office.  The  FTC  and 
the  Securities  and  Exchange 
Commission  (SEC)  receive  complaints 
on  investment  fraud  and  offer  consumer 
education  materials.  Contact  the  FTC  at 
202-326-3128  or  visit  its  Internet  web 
site  at  wrww.ftc.gov.  Contact  the  SEC  at 
202-942-7040  or  visit  its  Internet  web 
site  at  www.sec.gov.* 

•  Potential  applicants  should  also  be 
aware  of  pending  rulemaking 
proceeding  in  which  the  FCC  is 
considering  changes  to  many  of  the 
auction  rules,  including  attribution  of 
gross  revenues  of  investors  in  and 
affiliates  of  small  businesses  and 
whether  to  continue  to  permit  small 
busineaaes  to  pay  for  Ucenses  won  in 
installment  payments.  See  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding.  WT 
Docket  No.  97-«2,  Order.  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rule  Mdiung,  1 2  FCC  Red 
5686  (1997).  Changes  also  recently  have 
been  adopted  «vith  respect  to  foreign 
ownership  of  U.S.  teiecommunicaticHU 


facilities.  See  Rules  and  Policies  on 
Foreign  Participation  in  the  U.S. 
Telecommunications  Market,  IB  Docket 
No.  97-142,  Market  Entry  and 
Regulation  of  Foreign-Affiliated  Entities, 
IB  Docket  No.  95-22,  Report  and  Order 
and  Order  on  Reconsideration,  FCC  97- 
398. 62  FR  64741,  (released  December  9, 
1997)  Potentiar applicants  should  also 
be  aware  of  pending  petitions  for 
reconsideration  of  the  GWCS  Second 
Report  and  Order,  decisions  on  which 
can  be  expected  in  the  next  few  months. 
In  addition,  potential  applicants  should 
be  aware  of  government  operations  in 
adjacent  frequency  bands  and  in  certain 
geographic  areas  that  need  to  be  taken 
into  account  by  commercial  operations 
in  the  4600-4685  Mhz  band.  The  FCC 
is  working  with  the  Department  of 
Commerce  National 
Telecommunications  and  Information 
Administration  to  release  information 
regarding  these  government  operations, 
which  will  he  provided  in  a  later  public 
notice.  Finally,  potential  applicants 
should  be  aware  that  when  FCC  licenses 
are  subject  to  auction  (i.e.,  because  they 
are  mutually  exclusive)  the  recently 
enacted  Balanced  Budget  Act  of  1997 
calls  upon  the  FCC  to  prescribe  methods 
by  which  a  reasonable  reserve  price  will 
be  required  or  a  minimum  opening  bid 
established,  imiess  the  FCC  determines 
that  a  reserve  price  or  minimum  bid  is 
not  in  the  public  interest.  See  Section 
3002(a),  Balanced  Budget  Act  of  1997. 
Public  Law  105-33,  111  Stat.  251 
(1997):  47  U.S.C.  Section  309(j)(4)(F). 
The  FCC's  authority  to  establiaJi  a 
reserve  price  or  minimum  opening  bid 
is  set  forth  in  47  CFR  1.2104(c)  and  (d). 

For  further  information,  contact  Kathy 
Garland,  Lisa  Hartigan,  or  LaVonia 
Copnelly,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

Federal  Communications  Commission. 

MagaUa  Roaan  Salas. 

Secretary. 

[FR  Doc.  98-2700  Filed  2-3-98: 8:45  am] 
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FEDERAL  COMMUMCATIOMS 

Ptaport  No.  22S2] 

Petitions  for  Reoonelderetion  and 
Clarification  of  Action  in  Rulemaking 
Procaadingi 

January  28. 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 


published  pursuant  to  47  CFR  Section 
1 .429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  February  19, 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Anamosa  and 
Asbury,  Iowa)  (MM  Docket  No.  96-215, 
RM-8898  and  8924). 

Number  of  Petitions  Filed:  1 . 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Lockport  and 
Amherst,  New  York)  (MM  Docket  No. 
96-240.  RM-8846,  RM-9010). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

(FR  Doc.  98-2701  Filed  2-3-98: 8:45  am] 

iNJJNO  cooc  «ri>-«i-«i 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Notica  of  FMd  Teating  of  Improvad 
System  for  Public  Aasistanca  Grants 

AOEMCY;  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  The  Federal  Emei:gency 
Management  Agency  (FEMA)  gives 
notice  that  it  will  field  test  a  new 
delivery  system  for  public  assistance 
infivstructure  grants  between  March  1 
and  August  31.  Public  assistance  grants 
are  awarded  under  the  authority  of  the 
Robert  T.  Staflord  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121  et  seq.  These  grants  are  awarded  to 
supplement  community  assets  in  the .. 
recovery  of  State,  local  and  eligible 
private  non-profit  infrastructure  when 
the  President  determines  that  an 
emergency  or  major  disaster  exists.  The 
proposed  changes  in  the  processing 
system  do  not  constitute  a  change  in 
benefits  under  the  law  or  regulation. 

FOR  FURTHER  INFORMATION  COMTACT: 
Edward  A.  Thomas.  National  Pilot 
Team.  Federal  Emergency  Management 
Agency,  Washington  D.C  20472,  301- 
209-4862. 

EFFECTIVE  DATE:  March  1, 1998. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 


Emergency  Assistance  Act  provides  for 
the  award  of  grants  to  assist  in  the  repair 
and  reconstruction  of  community 
infrastructure.  With  the  help  of  State 
and  community  officials,  FEMA  has 
investigated  how  the  system  for 
awarding  grants  should  be  amended  to 
deliver  the  grants  more  efficiently  and 
effectively  to  eligible  applicants. 
However,  before  formally  changing  the 
award  system,  the  proposed  changes 
will  be  field  tested  in  selected  disasters 
occurring  on  or  after  March  1. 1998,  to 
determine  whether  the  proposed 
amendments  to  the  system  achieve  their 
intended  results  and  to  determine 
whether  additional  refinements  are 
necessary.  The  field  tests  will  be 
conducted  with  the  agreement  of  the 
affiected  State(s).  In  the  field  tests,  the 
proposed  processing  changed  will  be 
substituted  for  existing  public  assistance 
grant  processing  procedures. 

The  primary  amendments  to  the 
currently  established  system  of  grant 
delivery  include: 

1.  The  award  of  up  to  50%  of  the 
estimated  costs  of  the  emergency  woric 
(currently  known  as  Categories  A  and  B) 
as  soon  as  the  amount  can  be  estimated. 
Full  payment  of  eligible  costs  will 
follow  normal  settlement  procedures; 

2.  Permanent  work  (currently  known 
as  Categories  C,  D,  E,  F,  and  G)  on 
projects  of  large  size  may  be  estimated 
using  a  formal,  professionally  developed 
cost  estimating  methodology  that  will 
provide  all  parties  with  a  close  estimate 
of  total  allowable  costs  for  the  eUgible 
work.  Final  settlement  will  follow 
normal  settlement  procedures: 

3.  Consolidation  of  information 
related  to  each  applicant: 

4.  Ready  access  for  applicants  and 
States  to  information  relevant  to  grant 
application; 

5.  Assignment  of  an  experienced 
senior  official  to  each  applicant  to  guide 
and  promote  the  expeditious  processing 
of  the  grant  request; 

6.  Current,  rather  than  sequential, 
processing  of  special  reviews  (e.g., 
reviews  for  purposes  of  future  disaster 
mitigation,  insurance,  and  compliance 
with  applicable  stattUes,  including  the 
National  Environmental  Policy  Act, 
Clean  Water  Act.  and  the  National 
Historic  Preservation  Act): 

7.  Provision  for  the  informal 
resolution  of  disagreements: 

8.  A  streamlining  change  in  the 
review  process  that  will  include  random 
validation  of  all  small  projects:  and 

9.  The  development  of  estimates  by 
project  through  local/State/Federal 
partnerships,  rather  than  multiple 
Damage  Survey  Reports  by  site. 

Testing  of  appUcation  and  data 
collection  instruments,  and  training  and 


certification  of  the  staff  implementing 
the  amended  system,  will  be  conctirrent 
with  the  field  test(s).  The  proposed 
changes  in  the  processing  ^stem  do  not 
constitute  a  change  in  benefits  under  the 
law  or  regulation. 

Dated:  January  30, 1998. 
Janies  L.  Witt. 
Director 

[FR  Doc.  98-2712  Filed  2-3-98;  8:45  am] 
BttJJNQ  CODE  •ria-02-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticas; 
Acquisitions  of  Shares  of  Bsnks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
19, 1998. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  fCE/CBI,  Ltd.,  Baytown,  Texas:  to 
acquire  voting  shares  of  Citizens 
Bankers,  Inc.,  Baytown,  Texas,  and 
thereby  indirectly  acquire  Citizens 
Bankers  of  Delaware,  Wilmington, 
Delaware:  Baytown  State  Bank, 
Baytown.  Texas;  Citizens  Bank  &  Trust 
Company  of  Baytown,  Baytown,  Texas: 
and  Pasadena  State  Bank,  Pasadena, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  30, 1998. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  98-2723  Filed  2-3-98:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  2. 1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  CoIUns,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

I.  BCB  Financial  Services 
Corporation,  Reading.  Pennsylvania:  to 
merge  with  Heritage  Bancorp,  Inc.. 
Pottsville,  Permsylvania,  and  thereby 
indirectly  acquire  Heritage  National 
Bank,  Pottsville,  Pennsylvania,  and 
Berks  Coimty  Bank,  Reading, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  PSB  BancGroup,  Inc.,  Lake  City. 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  State  Bank 
(in  organization).  Lake  City,  Florida. 

2.  Regions  Financial  Corporation, 
Birmingham,  Alabama:  to  merge  with 
First  State  Corporation,  Albany,  Georgia, 
and  thereby  indirectly  acquire  First 
State  Bank  &  Trust  Company,  Albany, 
Georgia,  and  First  State  Bank  &  Trust 
Company,  Cordele.Georgia. 

C  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana:  to  merge  with 
Illinois  One  Bancorp,  Inc., 


/ 
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Shawneetown,  Illinois,  and  thereby 
indirectly  acquire  Illinois  One  Bank. 
N.A..  Shawneetown.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  30.  1998. 

leuifcrMoluHB. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  9a-2725  Filed  2-3-98:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


FEDERAL  RESERVE  SYSTEM 

NoUm  oI  PiopOMlt  to  EngiQ*  In 
PwmiMibto  NontenMng  ActtvMM  or 
to  AcQuif  Oontpsntas  ttial  mv 
engaQva  m  pennissioiv  WNKMnnng 
ActtvWM 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  $  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank,  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  19,  1998. 

A.  Federal  Keaenre  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  DeWitt  First  Bankshares 
Corporation.  DeWitt,  Arkansas:  to 
engage  de  novo  in  extending  credit  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lanuary  30,  1998. 
Jainiiier ).  lohnsoa. 
Deputy  Secretary  of  the  Board. 
;FR  Doc.  98-2724  Filed  2-3-9B;  8:45  am) 
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Cwitors  for 
Pr»v«ntion 
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Control  and 


PropoMd  Data  Collactiona  Submittad 
for  Public  Conwnant  and 
Racommandatlona 

In  compliance  with  the  requirement 
of  Section  3506(cH2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bxuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24.  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Proiects 

1.  A  Longitudinal  Study  of  Lead 
Poisoning  from  the  Maternal  Infant 
Relationship  Through  Early 
Childhood — New — 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  mandated 
pursuant  to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA),  and  its 
1986  Amendments.  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  exposure  to 
hazardous  substances  in  the 
environment.  Lead  exposure  has  been 
associated  with  negative  pregnancy 
outcomes  in  humans,  including  low 


birth  weight,  spontaneous  abortion, 
congenital  malformation,  and  various 
neurological  effects  in  newborns  and 
young  children.  The  level  of  lead 
considered  to  be  toxic  has  been  lowered 
over  the  years  by  major  research  groups, 
organizations,  and  agencies.  While  lead 
has  been  shown  to  affect  all  organs,  the 
brain  or  nervous  system  seems  to  be  the 
most  sensitive  to  lead  toxicity, 
especially  in  young  children.  Blood  lead 
levels  as  low  as  10  (ig/dL  have  been 
shown  to  result  in  delayed  cognitive 
development,  reduced  IQ  scores,  and 
impaired  hearing. 

This  study,  originally  approved  by 
OMB  in  1995,  examines  the  long-term 
effects  of  low  and  marginal  toxic  blood 
lead  levels  in  neonates  and  preschool 
African-American  children  in  the 
Atlanta  area.  This  study  is  divided  into 
two  components,  (i)  Prevalence  of  lead 
exposure  in  children  of  preschool  age 
and  (ii)  longitudinal  health  effects  of 
low  and  marginal  lead  exposure.  These 
studies  are  conducted  concurrently. 

The  primary  focus  of  the  prevalence 
study  is  the  evaluation  of  the 
relationship  between  socio-economic 
status,  elemental  blood  lead  levels 
within  the  home  environment,  and 
blood  lead  levels  of  preschool  aged 
children.  The  objective  of  the 
longitudinal  study  is  the  evaluation  of 
the  relationship  between  lead  levels 
found  in  maternal  and  cord  blood  and 
adverse  health  effects  in  the  infant, 
including  deficits  in  behavioral, 
cognitive  and  physical  development.  To 
correlate  cognitive  and  behavioral 
development  with  varying  blood  lead 
levels,  each  newborn  is  to  undergo  a 
series  of  psychometric  testing  at  birth, 
then  again  at  6  months,  1,  and  2  years 
of  age.  Evaluations  of  physician 
development  will  be  conducted  by 
reviewing  the  medical  records  of  each 
newborn  within  the  first  year  after  birth. 

This  request  is  for  a  3-year  extension 
of  the  current  OMB  approval;  however 
we  are  requesting  a  new  OMB  authority 
(and  number)  as  the  old  number  (0923- 
0015)  will  now  apply  only  to  the 
Substance  Specific  Applied  Research 
Program  (AMHPS)  (King/Drew  Lead 
Study  in-Person  Interview.  Lead  and 
Hypertension  Screening  Questionnaire/ 
Risk  Factor  Questionnaire].  The  requests 
for  OMB  approval  for  the  two  studies 
has  been  separated,  with  the  King/Drew 
investigation  retaining  the  old  OMB 
number  (0923-0015). 
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Study 

Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  tMrderV 

response  (in 

hrs.) 

Total  burdOT 
On  hrs.) 

Prevalence 

Households 

100 
10 

300 
300 

1 
1 
3.5 

7 

0.75 
025 
0.167 
0.524 

75 
2.5 
175.35 
1.100.40 

LoHQitufSnal „ 

Daycare  Centers 

Pregnant  Women . 

Infants 

Total „ „. 



1.363.25 

2.  Weekly  and  Annual  Morbidity  and 
Mortality  Reports — In  1878  Congress 
authorized  the  U.S.  Marine  Hospital 
Service  (later  re-named  the  U.S.  Public 
Health  Service)  to  collect  morbidity 
reports  on  cholera,  smallpox,  plague, 
and  yellow  fiever  from  U.S.  consids 
overseas:  this  information  was  to  be 
used  for  instituting  quarantine  measures 
to  prevent  the  introduction  and  spread 
of  these  diseases  in  the  United  States.  In 
1879,  a  specific  Congressional 
appropriation  was  made  for  the 
collection  and  publication  of  reports  of 
these  notifiable  diseases.  The  authority 
for  weekly  reporting  and  publication 
was  expanded  by  Congress  in  1893  to 
include  data  from  state  and  municipal 
authorities  throughout  the  U.S.  To 
increase  the  tmiformity  of  the  data. 
Congress  enacted  a  law  in  1902 


directing  the  Surgeon  General  of  the 
Public  Health  Service  to  provide  forms 
for  the  collection  and  compilation  of 
data  and  for  the  publication  of  reports 
at  the  national  level. 

In  1961,  responsibility  for  the 
collection  of  data  on  nationally 
notifiable  diseases  and  deaths  in  121 
U.S.  cities  was  transferred  from  the 
National  Office  of  Vital  Statistics  to 
CDC.  For  37  years  the  MMWR  has 
consistently  served  as  CDC's  main 
communication  mode  for  disease 
outbreaks  and  trends  in  health  and 
health  behavior.  In  collaboration  with 
the  Council  of  State  and  Territorial 
Epidemiologists  (CSTE),  CDC  has 
demonstrated  the  efficiency  and 
effectiveness  of  computer  transmission 
of  data.  The  data  collected  electronically 
for  publication  in  the  MMWR  provides 


information  which  CDC  and  State 
epidemiologists  use  to  detail  and  more 
effectively  interrupt  outbreaks. 
Reporting  also  provides  the  timely 
information  needed  to  measure  and 
demonstrate  the  impact  of  changed 
immunization  laws  or  a  new  therapeutic 
measure.  Users  of  data  include,  but  are 
not  limited  to.  congressional  offices, 
state  and  local  health  agencies,  health 
care  providers,  and  other  health  related 
groups. 

The  dissemination  of  public  health 
information  is  accomplished  through 
the  MMWR  series  of  publications.  The 
publications  consist  of  the  MMWR.  the 
CDC  Surveillance  Summaries,  the 
Recommendations  and  Reports,  and  the 
Annual  Summary  of  Notifiable  Diseases. 
The  total  cost  to  respondents  is 
estimated  to  be  $48,100. 


Respondents 

No.of  respond- 
ents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Total  tMrden 
(in  hrs.) 

State  and  locai  healtfi  departments  

178 

52 

.45 

4.165 

-      Total 

4,166 

"■ 

Dated:  January  29, 1998. 
Wibu  G.  JohoMm. 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc  98-2677  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminiatration  for  Childran  and 
Familiaa 

SutNniaaion  for  OMB  ftoviaw; 
Comment  Raquaat  * ' 

Title:  Child  Support  Enforcement 
Program  Financial  Report,  ACF-396. 

OA£B  No..  0970-0014. 

Description:  Used  by  the  States  to 
report  expenditures  and  estimates  made 


under  title  IV-4)  for  the  purposes  of 
enforcing  the  support  obligations  owed 
by  absent  parents  to  their  children  and 
the  spouse  (or  former  spouse)  with 
whom  such  children  are  living;  locating 
absent  parents;  establishing  paternity; 
and  assuring  that  assistance  in  obtaining 
support  will  be  available  to  all  children 
for  whom  such  assistance  is  required. 

Respondents:  Federal  Government; 
and  State.  Local  or  Tribal  Government. 


Annual  Burden  Esthmates 

Instniment 

f»4umt)er  of  re- 
spondents 

Numt)er  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  tMrden 
hours 

OCSe-396,  Parts  1  &  2  ..... 
OCSE-396.  Part  3 



54 
54 

4 
2 

4.25 

2.0 

918 
216 



Estimated  Total  Annual  Burden 
Hours:  1,134. 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 


Children  and  FamiUes,  Office  of 
information  Services,  Division  of 
Information  Resource  Management 
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Services.  370  L'Enfiant  Promenade.  S.W.. 
vVashington.  D.C.  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

0MB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street. 
N.W..  Washington.  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated:  lanuary  29. 1998. 
BobS«r^. 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  98-2633  Filed  2-3-98;  8:45  am) 
MLUNO  oooc  4ia«-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlldrsn  and 
Famiiias 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Refugee  Resettlement  Program 
Estimates:  CMA.  ORR-1. 

OA£B  No.:  0970-0030. 

Description:  ORR  reimburses,  to  the 
extent  of  available  appropriations,     , 
certain  non-Federal  costs  for  the 
provision  of  cash  and  medical 
assistance  to  refugees,  along  with 
allowable  expenses  in  the 
administration  of  the  Refugee 
Resettlement  Program.  ORR  needs 
sound  State  estimates  of  likely 
expenditures  for  refugee  cash,  medical, 
and  administrative  (QvlA)  expenditures 
so  that  it  can  anticipate  Federal  costs  in 
upcoming  quarters.  If  Federal  costs  are 
anticipated  to  exceed  budget 
allocations.  ORR  must  take  steps  to 
reduce  Federal  expenses,  such  as 
limiting  the  number  of  months  of 
eligibility  for  Refugee  Cash  Assistance 
(RCA)  and  Refugee  Medical  Assistance 
(RMA). 


To  meet  the  need  for  reliable  State 
estimates  of  anticipated  expenses,  ORR 
has  developed  a  single-page  form  in 
which  States  estimate  the  average 
number  of  recipients  for  each  category 
of  assistance,  the  average  unit  cost  over 
the  next  12  months,  and  the  expense  for 
the  overall  administration  of  the 
program.  This  form,  the  ORR-1 
(formerly  Form  FSA-601)  must  be 
submitted  prior  to  the  beginning  of  each 
Federal  fiscal  year.  Without  this 
information.  ORR  would  be  sent  out  of 
compliance  with  the  intent  of  its 
legislation  and  otherwise  unable  to 
estimate  program  costs  adequately. 

In  addition,  the  ORR-1  serves  as  the 
State's  application  for  reimbursement  of 
jle  CMA  expenses.  Submission  of  this 
'  form  is  thus  required  by  section 
412(a)(4)  of  the  Immigration  and 
Nationality  Act  which  provides  that  "no 
grant  or  contract  may  be  awarded  under 
this  section  unless  an  appropriate 
proposal  and  application  .  .  .  are 
submitted  to,  and  approved  by.  the 
appropriate  administering  official." 

Respondents:  State,  Local  or  Tribal 
Government. 


Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Numt>er  of 
responses 
per  re- 
spondent 

Average 

iMjrden 

hours  per 

resporue 

Total  bur- 
den hours 

ORR-1                            ;. 

24 

1 

.5 

.24 

Estimated  Total  Annual  Burden 
Hours:  24. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services.  Division  of 
Information  Resource  Management 
Services.  370  L'Enfant  Promenade.  S.W., 
Washington.  DC.  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street, 
N.W..  Washington.  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 


Dated:  January  29. 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 

IFR  Doc.  98-2710  Filed  2-3-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  98F-0053] 

BP  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  BP  Chemicals,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  nitrile  rubber  modified 


acrylonitrile-methyl  acrylate 
copolymers  as  beverage  containers. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  6, 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3094. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  V.SX:.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4564)  has  been  filed  by 
BP  Chemicals,  Inc.,  c/o  The  Weinberg 
Group.  Inc..  1220  19th  Street  NW..  suite 
300.  Washington,  EX:  20036-2400.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1480 
Nitrile  rubber  modified  acrylonitrile- 
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methyl  acrylate  copolymers  (21  CFR 
177.1480)  to  provide  for  the  safe  use  of 
nitrile  rubber  modified  acrylonitrile- 
methyl  acrylate  copolymers  as  beverage 
containers. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  abovei)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  Miarch  6, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  afeo 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  22, 1996. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  98-2682  Filed  2-3-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0055] 

Ciba  Spacialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Ciba  Specialty  Chemicals  Corp.  has 


filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  2- 
{4,6-diphenyl-l,3,5-triazin-2-yl)-5- 
(hexyloxy)phenol  as  a  light  stabilizer/ 
ultraviolet  (UV)  absorber  for 
fwlyethylene  phthalate  polymers 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPl^MENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4573)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  Tarrytown,  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  2-(4.6-diphenyl-l,3,5-triazin- 
2-yl)-5-(hexyloxy)phenol  as  a  light 
stabilizer/UV  absorber  for  polyethylene 
phthalate  polymers  complying  with  21 
CFR  177.1630  intended  for  use  in 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
typ>e  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  huiman  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  22, 1998. 
Laura  M.  Tarantino, 

Acting  Director.  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  98-2683  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Care  Financing  Administration 

[HCFA-2011-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act:  July,  August,  Septaml>er, 
OctotMT,  and  Novemt>er  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA). 

ACTION:  Notice. 

SUMMARY:  Two  new  proposals  for 
Medicaid  demonstration  projects  were 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  months 


of  July,  August,  September,  October, 
and  November  1997  under  the  authority 
of  section  1115  of  the  Social  Security 
Act.  Two  pending  proposals  were 
approved  during  this  time  period.  No 
proposals  were  disapproved  or 
withdrawn  during  the  time  period.  (This 
notice  can  be  accessed  on  the  Internet 
at  http://www.hcfa.gov/cmso/ 
sectll5.htm.). 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Gloria  Smiddy,  Center  for  Medicaid  and 
State  Operations,  Health  Care  Financing 
Administration.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Smiddy,  (410)  786-7723. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  1115ofthe  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principals  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  grant 
solicitation  or  other  competitive  process 
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are  reported  as  received  during  the 
month  that  such  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

n.  Listing  of  ^few.  Pending.  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  |uly,  August. 
September,  October,  and  Novemlwr 
1997 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposal 

The  following  proposal 
comprehensive  health  reform  proposal 
was  received  during  the  month  of  July 
1997. 

Demonstration  Title/State: 
HeahhlyKids/Florida: 

Description:  The  State  submitted  a 
proposal  that  would  expand  Medicaid 
coverage  to  the  HealthyKids  program  for 
children  ages  5-19,  enrolled  in  school, 
not  on  Medicaid,  and  without 
comparable  health  care  coverage. 

Date  Received:  July  1.  1997. 

State  Contract:  3oD  Sharpe.  Agency 
for  Health  Care  Administration,  The 
Atrium,  Suite  301,  325  John  Knox  Road, 
Tallahassee,  FL  32303-4131.  (904)  48»- 
9347. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Center  for  Medicaid  and  State 
Operations,  Family  and  Children's 
Health  Programs.  Croup  Division  of 
Integrated  Health  Systems.  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850,  (410)  786-6618. 

No  new  proposals  were  received 
during  the  months  of  August, 
September,  October,  and  November 
1997. 

2.  Approved  Proposals 

The  Following  proposals  were 
approved  during  the  months  of  July  and 
August: 

Demonstration  Title/State:  The  New 
YorlL  Partnership  Plan — New  YorlL 

Description:  The  New  Yorlc 
Partnership  Plan  is  a  statewide  section 
1115  demonstration  proposal.  The 
Partnership  Plan  would  enroll  its 
Medicaid  population  (excluding 
individuals  who  are  elderly,  disabled, 
and  institutionalized)  and  its  Home 
Relief  population  (those  individuals 
who  are  financially  needy  but  not 
Medicaid  eligible)  into  managed  care 
programs.  The  plan  also  would  establish 
new  health  plans  to  meet  the  needs  of 
special  populations  (i.e..  individuals 
with  HIV  disease  and  seriously  mentally 
ill  adults  and  children). 

Date  Received:  March  20. 1995. 

Date  Approved:  July  15.  1997. 

State  Contact:  Ellen  Anderson.  New 
Yoric  Department  of  Health.  Offlce  of 


Managed  Care,  Empire  State  Plaza, 
Coming  Tower,  Room  2001,  Albany.  NY 
12237.  (518)  474-5737. 

Federal  Project  Officer  Debbie 
VanHoven/Theresa  Sachs.  Health  Care 
Financing  Administration,  Center  for 
Medicaid  and  State  Operations,  Family 
and  Children's  Health  I*rograms,  Mail 
Stop  C3-18-26.  7500  Seciuity 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  ARKids 
First  Program — Arl^ansas. 

Description:  The  ARKids  First 
Program  would  expand  Medicaid 
eligibility  and  access  to  health  care 
services  to  children  age  18  and  under 
with  gross  family  income  at  or  below 
200  percent  of  the  Federal  poverty  level. 
The  intent  of  the  program  is  to  cover  all 
children  eligible  for  Medicaid  not 
otherwise  at  this  income  level  statewide 
and  to  expand  access  to  preventive 
health  care. 

Date  Received:  May  16, 1997. 

Date  Approved:  August  19, 1997. 

State  Contact:  Binnie  Alberius, 
Arkansas  Department  of  Human 
Services,  Division  of  Medical  Services, 
Donaghey  Plaza  South.  P.O.  Box  1437, 
Little  Rock.  AR  72203-1437.  501-682- 
8361. 

Federal  Project  Officer:  Joan  Peterson, 
Ph.D.,  Health  Care  Financing 
Administration,  Center  for  Medicaid 
and  State  Operations.  Family  and 
Children's  Health  Programs,  Division  of 
Integrated  Health  Systems,  Mail  Stop ' 
C3-18-26,  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850,  (410)-786- 
0621. 

No  proposals  were  approved  during 
the  months  of  September,  October,  and 
November  1997. 

3.  Pending  Proposals 

Pending  proi>osals  for  the  month  of 
June  1997.  referenced  in  the  Federal 
Register  of  August  14,  1997  (62  FR 
43541)  remain  unchanged  except  for  the 
deletion  of  The  New  York  Partnership 
Plan  and  ARKid  First  Program  of 
Arkansas  (which  were  approved  in  July 
and  August  1997,  respectively),  and  the 
addition  of  HealthyKids/Florida  (which 
was  received  in  July). 

4.  Approved  Conceptual  Proposals 
(Award  for  Waivers  Pending) 

No  conceptual  proposals  w^re 
approved  during  the  months  of  July, 
August.  September,  October,  and 
November  1997. 

5.  Disapproved  and  Withdrawn 
Proposals 

No  proposals  were  disapproved  or 
withdrawn  during  the  months  of  July. 
August,  September.  October,  and 
November  1997. 


B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

The  following  family  planning 
proposal  was  received  during  the  month 
of  September  1997. 

Demonstration  Title/State:  Extending 
Medicaid  Family  Planning  Benefits  for 
Postpartum  Women — Florida. 

Description:  The  State  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  only  for  2  years  to 
women  who  lose  Medicaid  eligibility 
and  who  have  received  a  pregnancy- 
related  service  during  their  eligibility 
period. 

Date  Received:  September  22. 1997. 

State  Contact:  Bob  Sharpe,  Agency  for 
Health  Care  Administration,  The 
Atrium.  Suite  301,  325  John  Knox  Road, 
Tallahassee.  FL  32303-4131,  904-488- 
9347. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Center  for  Medicaid  and  State 
Operations,  Family  and  Children's 
Health  Programs  Group,  Division  of 
Integrated  Health  Systems,  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850. 

No  new  proposals  were  received 
during  the  months  of  July,  August. 
Octolwr,  and  November  1997. 

2.  Pending  Prop>osals 

Pending  proposals  for  the  month  of 
June  1997  refiarenced  in  the  Federal 
Re^er  of  August  14, 1997  (62  FR 
43541)  remain  unchanged  except  for  the 
addition  of  the  following  proposals. 

Description  Title/State:  Maine-Net — 
Integrated  Managed  Health  Care  Plans — 
Maine. 

Description:  The  Maine-Net  project  is 
a  two-site  demonstration  designed  to 
test  the  efficiency  and  effectiveness  of 
financing  and  delivery  systems  which 
integrate  primary,  acute,  and  long-term 
care  services  under  a  combination  of 
Medicaid  capitation  payments. 
Medicare  fee-for-service,  and/or  primary 
care  case  management.  Participants  will 
be  both  Medicaid  only  and  dually 
eligible  Medicare/Medicaid 
beneficiaries  who  are  65  or  older  or 
physically  disabled.  Eiurollment  will  be 
mandatory. 

Date  Received:  June  2. 1997. 

State  Contact:  Christine  Gianopoulos, 
Bureau  of  Elder  and  Adult  Services, 
Maine  Department  of  Human  Services. 
35  Anthony  Avenue.  State  House 
Station  11,  Augusta,  ME  04333-0011, 
(207) 624-5335. 

Federal  Project  Officer;  Kay 
Lewandowski.  Healdi  Care  Financing 
Administration,  Office  of  Strategic 
Planning,  Mail  Stop  C3-23-04.  7500 


Seciuity  Boulevard,  Baltimore.  MD 
21244-1850. 

DemonstratiotrTitle/State:  Mass 
Health  Senior  Care  Options — 
Massachusetts. 

Description:  The  Massachusetts 
Division  of  Medical  Assistance 
submitted  a  demonstration  waiver 
application  for  both  Medicare  (Section 
222)  and  Medicaid  (Section  1115) 
programs.  The  application  would 
establish  integrated  care  to  persons  85 
years  of  age  and  older  who  are  eligible 
for  both  Medicare  and  Medicaid  through 
voluntary  enrollment  in  Senior  Care 
Organizations  (SCO).  SCOs  are  expected 
to  be  available  statewide.  In  addition  to 
Federal  demonstration  waivers, 
enabling  legislation  in  Massachusetts  is 
also  necessary. 

Date  Received:  Jtme  12, 1997. 

State  Contact:  ICate  Willrich,  Managed 
Care  Program  Development,  Division  of 
Medical  Assistance,  600  Washington 
Street,  Boston.  MA  02111,  (617)  210- 
5466. 

Federal  Project  Officer:  William  D. 
Clark,  Health  Care  Financing 
Administration,  Office  of  Strategic 
Planning.  Mail  Stop  C3-21-06,  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Extending 
Medicaid  Family  Planning  Benefits  for 
Postpartum  Women — Florida  (described 
under  B.l.  "New  Proposals"  for  the 
month  of  September  1997). 

3.  Approved,  Disapproved,  and 
Withdrawn  Proposals 

No  proposals  were  approved, 
disapproved,  and  withdrawn  during  the 
months  of  July.  August.  September. 
October,  and  November  1997. 

m.  Requests  for  Cities  fiM>  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HGFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.779;  Health  Financing 
Research,  Dnnonstratioiu,  and  Experiments) 

Dated:  December  30, 1997. 
Sdly  K.  KkhanisoB. 

Director,  Center  forMedicaid  and  State 

Operations. 

(FR  Doc  98-2636  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HesHti  Reaourcee  and  Services 
Administration 


National  Practitioner  Data  Bank; 
Change  in  User  Fee  and  ENmination  of 
Disltatte  Queries 

The  Health  Resources  and  Services 
Administration  (HRSA),  Department  of 
Health  and  Human  Services  (DHHS),  is 
armoundng  a  one  dollar  increase  in  the 
fee  charged  to  entities  authorized  to 
request  information  from  the  National 
Practitioner  Data  Bank  (Data  Bank)  for 
all  queries.  Concurrently,  HRSA  is       , 
announcing  that  the  Data  Bank  will  no 
longer  accept  queries  submitted  via 
diskette. 

The  current  fee  structiue  was 
announced  in  the  Federal  Register  on 
January  21. 1997  (62  FR  3048).  The  user 
fee  is  $3.00  per  name  per  query  fee  for 
queries  submitted  via 
telecommunications  network  and  paid 
via  an  electronic  funds  transfer  or  credit 
card,  with  query  response  sent  via  the 
telecommunications  network.  A  three 
dollar  siucharge  is  applied  when 
queries  are  submitted  electronically  on 
a  diskette  to  pay  for  the  extra  handling 
and  mailing  costs  for  these  queries.  An 
additional  $4.00  is  charged  for  all 
queries  which  are  paid  for  by  check  or 
money  order  rather  than  by  electronic 
funds  transfer  or  credit  card  to  cover  the 
cost  of  debt  management. 

The  Data  Bank  is  authorized  by  the 
Health  Care  Quality  Improvement  Act  of 
1986  (the  Act),  title  IV  of  Public  Law 
99-660.  as  amended  (42  U.S.C.  11101  et 
seq.).  Section  427(b)(4)  of  the  Act 
authorizes  the  establidunent  of  fees  for 
the  costs  of  processing  requests  for 
disclosiu«  and  of  providing  such 
information. 

Final  regulations  at  45  CFR  part  60  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  Data  Bank.  Section  60.3 
of  these  regulations  defines  the  terms 
used  in  this  announcement. 

In  determining  any  changes  in  the 
amount  of  the  user  fee',  the  Department 
uses  the  criteria  set  forth  in  §  60.12  (b) 
of  the  regulations,  as  well  as  allowable 
costs  pursuant  to  the  DHHS 
Appropriations  Act  of  1998,  P.L.  105- 
78.  ooacted  November  13, 1997.  This 
Act  requires  that  the  Department 
recover  the  full  costs  of  operating  the 
Data  Bank  through  user  fees.  Paragraph 
(b)  of  the  regulations  states: 

The  amount  of  each  fee  will  be  determined 
based  on  the  following  criteria: 

(1)  Use  of  electronic  data  processing 
equipment  to  obtain  information — the  actual 


cost  for  the  service,  including  computer 
search  time,  runs,  printouts,  and  time  of 
computer  programmers  and  operators,  or 
other  employees, 

(2)  Photocopying  or  other  forms  of 
reproduction,  such  as  magnetic  taf>es — actual 
cost  of  the  op>erator's  time,  plus  the  cost  of 
the  machine  time  and  the  materials  used, 

(3)  Postage — actiial  cost,  and 

(4)  Sending  information  by  special 
methods  requested  by  the  applicant,  such  as 
express  mail  or  electronic  transfier— ^e 
actual  cost  of  the  special  service. 


Based  on  analysis  of  the  comparative 
costs  of  the  various  methods  for  filing 
and  paying  for  queries,  the  Department 
is  raising  all  query  fees  by  $1.00  per 
name.  This^irice  increase  is 
necessitated  by  increased  labor  costs 
and  escalating  costs  for  the  Data  Bank's 
telecommunications  network  and  data 
transmission  services. 

Despite  the  one  dollar  increase, 
electronic  querying 
(telecommunications  network)  and 
electronic  payment  continue  to  be  the 
most  cost-efiective  methods  for 
requesting  information  from  the  Data 
Bank.  The  new  fee  for  electronic  queries 
(telecommunications  networiiL)  with 
electronic  payment  will  be  $4.00.  The 
fee  for  querying  the  Data  Bank  by 
telecommunications  network  and  non- 
electrcmic  payment  will  be  $8.00.  This 
change  is  effective  April  1, 1998. 

When  a  query  is  for  information  on 
one  or  more  physicians,  dentists,  or 
other  health  care  practitioners,  the 
appropriate  total  fee  will  be  $4.00  (plus 
a  $4.00  surcharge  for  submission  and 
pa)rment  as  described  above)  multiplied 
by  the  number  of  individuals  about 
whom  information  is  being  requested.  . 
For  examples,  see  the  table  below. 

Additionally,  due  to  the  continuing 
decrease  in  the  number  of  queries 
submitted  via  diskette  and  the  wider 
availability  of  the  telecommunications 
network,  the  Department  is 
discontinuing  its  support  for  the 
dislcette  opticm.  Fewer  than  2%  of 
queries  are  currently  submitted  via 
diskette.  Therefore,  the  Dep>artment  has 
determined  that  it  is  no  longer  cost- 
efficient  for  the  Data  Bank  to  accept  for 
processing  queries  submitted  via 
diskette.  "Hie  Department  recognizes 
that  a  few  entities  may  have  technical 
difficulties,  the  remedies  for  which  may 
be  beyond  their  control,  that  preclude 
successful  transmission  via  the 
teleconununications  network.  The  Data 
Bank  will  attempt  to  work  out 
appropriate  accommodations  with  these 
entities.  Entities  experiencing 
difficulties  submitting  queries  via  the 
telecommunications  network  should 
contact  the  Data  Bank  Helpline  at  1- 
800-767-6732  for  assistance. 
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The  Department  will  continue  to 
review  the  user  fee  periodically,  and 
will  revise  it  as  necessary.  Any  changes 


in  the  fee  and  their  effective  date  will 
be  announced  in  the  Federal  Register. 


Query  method 


Electronic  query  (Telecommonicatioos 
netvortt)  with  e(ectror>ic  payment. 

Electronic  query  (Telecommunicatioris 
network)  with  norv-electronic  payment 


Fee  per  name  in  query,  bf  method  o<  payment 


$4.00  (if  paid  eiactrontcaKy  via  credit  caid  or  other  elec- 
tronic mean*  and  response  received  electronically). 

$8.00  (if  not  paid  via  aedit  card  or  other  electronic  means) 
($4.00  fee  plus  $4.00  surcharge). 


Examples 


10  names  in  query.  l0x$4-$40.00. 
10  names  in  query.  I0x$8-$80.00. 


Deted:  January  28. 1998. 
Qaude  Earl  Fox. 
Acting  Administrator. 
IFR  Doc.  9ft-2637  Filed  2-3-98;  8.45  ami 
■uaM  ooof  *^m-it-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutaa  of  HMlth 

National  Instllute  of  Dental  Reeearctt; 
Notica  of  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Ckimmiltee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  (08-27). 

Dotes.  February  5. 1998. 

Time:  10:00  a.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Instihites  of  Health.  Bethesda,  MD 
20892  (teleconfiBrence). 

Contact  Person:  Dr.  Philip  Washko, 
Scientifist  Review  Administrator,  4500 
Center  Drive,  Natcher  Buildiqg,  Room  4AN- 
44F.  Bethesda,  MD  20892.  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

This  notice  is  being  published  less  tnan 
fifteen  days  prior  to  this  meeting  due  to  the 
urgant  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R29  (98-22). 

Dates:  February  19, 1998. 

Time:  IM)  p.m. 

Place:  Natcher  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892  (teleconference). 

Contact  Person:  Dr.  Philip  Washico, 
Scientist  Review  Administrator.  4500  Center 
Drive.  Natcher  Building.  Room  4AN-44F, 
Bethesda.  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  DenUl 
Research  Special  Emphasis  Panel-iteview  of 
ROl  (98-24) 

Dates:  February  24. 1998. 

Time:  lOKX)  a.m. 

Pfoce:  Natcher  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892  (teleconference). 


Contact  Person:  Dr.  Philip  Washko, 
Scientist  Review  Administrator.  4500  Center 
Drive.  Natcher  Building,  Room  4AN-44F, 
Bethesda.  MD  20892.  (30l)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  DenUl 
Research  Special  Emphasis  Panel-Review  of 
R13  (98-28). 

Dotes:  March  11. 1998. 

Time:  3:30  p.m. 

Hace:  Natcher  Building.  Rm.  4AN-44F. 
National  Institutes  of  Health,  Bethesda.  MD 
20892  (teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Extramural  Review  Division,  4500  Center 
Drive.  Natcher  Building.  Room  4AN-44F. 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/ or  contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(cX4)  and  552b(cM6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research) 

Dated:  January  27, 1998. 
UVeme  Y.  Striagfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-2638  Filed  2-3-98;  8>«5  am] 
■LUNG  oooc  «i4a-ti-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  Abuaa  and  Mental  HaaKh 
Servicaa  Admlnlatratfon 

Grant  Award  to  the  National  Canter  on 
Addiction  and  Subatance  Abuaa 
(CASA)  at  Columbia  Univaralty 

AOBICY:  Onter  for  Substance  Abuse 
Treatment  (CSAT).  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA).  HHS. 

action:  Availability  of  grant  funds  for 
the  National  Center  on  Addiction  and 
Substance  Abuse  (CASA)  at  Coliunbia 
University. 


StJMMARY:  This  notice  is  to  inform  the 
public  that  CSAT  is  making  available 
approximately  $300,000  for  an  award  in 
FY  1998  to  CASA  to  support  a  program 
intended  to  identify  an  effective  model 
for  maximizing  help  to  Temporary 
Assistance  to  Needy  Families  (TANF) 
eligible  women  sufliering  from  alcohol 
and  other  drug  problems,  to  eliminate  or 
reduce  their  substance  use,  obtain  and 
maintain  employment  and. 
consequently,  reduce  their  dependence 
on  welfare.  Eligibility  for  this  program 
is  limited  to  CASA  because  CASA  is  the 
only  organization  that  has  established 
and  will  soon  implement  at  several  sites 
an  experimental  design  research 
program  for  moving  substance  abusing 
TANF  recipients  into  sustained 
employment.  The  application  will  be 
considered  for  funding  on  the  basis  of 
its  overall  technical  merit  as  determined 
through  the  peer  and  CSAT  National 
Advisory  (Zoundl  review  processes. 

An  award  to  CASA  willsupplement 
a  program  that  CASA  has  already 
initiated  with  support  from  the  Robert 
Wood  Johnson  Foundation  to  test  a 
comprehensive  treatment/employment 
preparedness  model  in  six  sites. 
Funding  from  CSAT  will  allow  for  the 
establishment  and  evaluation  of  this 
model  in  a  seventh  less  populated  site. 
Without  CSAT  funding,  such  a  site 
would  not  have  participated  in  this 
program  and  the  applicability  of  the 
model  in  a  less  populated  location 
would  not  be  known.  A  lead  agency  will 
be  identified  at  each  program  site  by 
CASA.  This  agency  can  be  a  commimity 
based  stibstance  abuse  treatment, 
employment,  or  social  services  agency. 
The  site  will  integrate  gender-specific, 
culturally/ethnically  appropriate, 
comprehensive  treatment  (including 
substance  abuse  treatment, 
employability  training,  medical 
services,  life  skills  training,  support 
services,  and  femily  services)  in  a 
nurturing  setting,  under  the  guidance  of 
intensive  case  managemoit.  Each  site 
will  coordinate  with  other  community 
resources,  as  necessary,  to  ensure  that 
program  participants  are  provided  with 
the  comprehensive  array  of  services.  A 
multi-site  evaluation,  using  matched 
control  groups,  will  be  imdertaken  by  an 


external  evaluator,  and  an  internal 

Erocess  and  qualitative  evaluation  will 
a  conducted  by  CASA. 

Authority:  The  awrard  will  be  made  under 
the  authority  of  Section  501(d)(5)  of  the 
Public  Health  Service  Act,  as  amended  (42 
U.S.C  290aa).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for  this 
program  is  93.230. 

COKTACT:  Dr.  Jane  Taylor,  Director. 
Division  of  Practice  and  Systems 
Development.  Center  for  Substance 
Abuse  Treatment.  SAMHSA.  Rockwall 
n.  6th  floor,  5600  Fishers  Lane. 
Rockville.  MD  20857.  (301)  443-6534. 

Dated:  January  29, 1998. 
Richard  Kopanda. 

Executive  Officer,  SAMHSA. 

(FR  Doc  98-2703  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WUdUfa  Sarvica 

Notica  to  Extend  the  Public  Comment 
Period  forttw  Draft  Recovery  Plan  lor 
Upland  Spadaa  of  the  San  Joaquin 
Vallay,  California 

AQBICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTKM:  Notice  of  extension  of  public 
comment  period. 


r:  The  U.  S.  Fish  and  Wildlife 
Service  gives  notice  that  the  comment 
period  aimoimced  in  the  September  30, 
1997.  notice  of  availability  of  the  Draft 
Recovery  Plan  for  Upland  Species  of  the 
San  Joaquin  Valley,  California,  will  be 
extended  an  additional  60  days  imtil 
March  29. 1998.  The  Service 
experienced  difficulty  in  distributing 
copies  of  the  draft  plan.  This  recovery 
plan  includes  34  species,  of  which  11 
species  are  federally  listed  as 
endangered  or  threatened.  The  draft 
plan  includes  recovery  criteria  and 
measures  for  the  plants — California 
iewelflower  [Caulanthus  califomicus). 
palmate-bracted  bird's-beak 
[Cordylanthus  palmatus],  Kem  mallow 
{Eremalche  kemensis),  Hoover's  woolly- 
star  [Eriastrum  hooveri),  San  Joaquin 
woolly-threads  [Lembertia  congdoniO, 
Bakersfield  cactus  {Opuntia  basiJaris 
var.  treleasei);  and  the  animals — giant 
kangaroo  rat  [Dipodomys  tngens). 
Fresno  kangaroo  rat  (Dipodomys 
nitratoides  exilis),  Tipton  kangaroo  rat 
[Dipodomys  nitratoides  nitratoides], 
blunt-nosed  leopard  lizard  (Gambelia 
silo),  and  San  Joaquin  kit  fox  {Vulpes 
macrotis  mutica).  Long-term 
conservation  of  three  candidate  species, 
the  Buena  Vista  Lake  shrew  (Sorex 


omatus  relictus),  the  ripiarian  brush 
rabbit  [Sylvilagus  bachmani  riparius), 
and  riparian  woodrat  (Neotoma  fuscipes 
riparia);  and  an  additional  20  species  of 
plants  and  animals  of  concern  to  the 
Service  are  addressed  in  the  draft 
recovery  plan.  The  Service  extends  the 
current  120-day  comment  period  and 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  March  29. 1998  will  be 
considered  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Sacramento  Fish 
and  Wildlife  Office.  U.S.  Fish  and 
Wildlife  Service,  3310  El  Camino 
Avenue.  Suite  130,  Sacramento, 
California  95821-6340.  Telephone 
requests  may  be  made  by  calling  916/ 
979-2725. 

FOR  FURTHER  MFORMAIXM  CONTACT: 
Karen  Miller  at  the  above  address  and 
telephone  ntimber. 
SUPPLBiENTARY  MPORMATKM: 


Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.  S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  prepares  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  the 
recovery  levels  necessary  to  reclassify 
them  from  endangered  to  threatened  or 
remove  them  from  the  list,  and  estimate 
the  time  and  cost  for  implementing 
needed  recovery  measures. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  conservation  of 
a  particular  species.  Section  4(f)  of  the 
Act,  as  amended  in  1988,  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  information 
presented  during  a  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  The  Service  and 
other  Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  34  species  of  plants  and  animals 
covered  in  the  draft  recovery  plan  are 
restricted  primarily  to  the  San  Joaquin 
Valley  of  California.  The  majority  of  the 
species  occur  in  arid  grasslands  and 


scrublands  of  the  San  Joaquin  Valley 
and  adjacent  foothills  and  valleys.  The 
riparian  woodrat  and  riparian  brush 
rabbit  inhabit  forested  river  corridtws  of 
the  eastern  San  Joaquin  Valley. 
Conversion  of  habitat  to  agricultural, 
industrial,  and  urban  uses  has 
eliminated  the  listed  candidate,  and 
species  of  concern  from  the  majority  of 
their  historic  ranges.  The  remaining 
natural  communities  are  highly 
fragmented,  and  many  are  marginal 
habitats  in  which  these  species  may  not 
persist  during  catastrophic  events,  such 
as  fire  or  drought. 

The  objectives  of  this  recovery  plan 
are  two-fold:  (1)  To  delist  the  plants — 
California  jewelflower,  palmate-bracted 
bird's-beak.  Kem  mallow,  Hoover's 
woolly-star,  San  Joaquin  wooUy-threads. 
Bakersfield  cactus;  and  the  animals — 
giant  kangaroo  rat,  Fresno  kangaroo  rat, 
Tipton  kangaroo  rat,  blunt-nosed 
leopard  lizard,  and  San  Joaquin  kit  fox 
by  protecting,  enhancing,  restoring,  and 
appropriately  managing  their  habitat; 
and  (2)  to  ensure  the  long-term 
conservation  of  the  three  candidates  and 
additional  20  species  of  concern  by 
protecting,  enhancing,  restoring,  and 
appropriately  managing  their  habitat. 

Public  Qmunents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  herein. 
All  comments  received  by  the  date 
specified  above  will  be  considered  prior 
to  approval  of  the  plan. 

Autiiority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endadgered  Species  Act, 
16  U.S.C  1533(f). 

Dated:  January  26, 1998. 

David  L.  McMullen. 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  98-2678  Filed  2-3-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wildlife  Sarvica 

Marine  Mammal  Annual  Report 
Availability.  Calendar  Year  1995 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTKM:  Notice  of  availability  of  calendar 
year  1995  marine  mammal  annual 
report. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  and  the  Biological 
Resources  Division  of  the  U.S. 
Geological  Survey  have  issued  their 
1995  annual  report  on  marine  mammals 
under  the  jurisdiction  of  the  U.S. 
Department  of  the  Interior,  as  required 
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by  section  103(0  of  the  Marine  Mammal 
Protection  Act  of  1972.  The  report 
covers  the  period  January  1  to  December 
31, 1995,  and  was  submitted  to  Congress 
on  October  29,  1997.  By  this  notice,  the 
public  is  informed  that  the  1995  report 
is  available  and  that  copies  may  be 
obtained  on  request  to  the  Service. 

A00RE88E8:  Written  requests  for  copies 
should  be  addressed  to:  Publications 
Unit,  U.S.  Fish  and  WildHfe  Service, 
National  Conservation  Training  Center. 
Route  1.  Box  166,  Shepherd  Grade  Road, 
Shepherdstown.  WV  25443. 

R)R  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Telephone  (703)  358-1718. 

SUPPLaCNTARY  INFORMATION:  The  U.S. 
Department  of  the  Interior  is  responsible 
for  eight  species  of  marine  mammals,  as 
assigned  by  the  Marine  Mammal 
Protection  Act  of  1972.  These  species 
are  polar  bear,  sea  and  marine  otters, 
walrus,  manatees  (three  species)  and 
dugong.  Administrative  actions 
discussed  include  appropriations, 
marine  mammals  in  Alaska,  endangered 
and  threatened  marine  mammal  species, 
law  enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Continental  Shelf  environmental 
studies  and  international  activities. 

Dated:  |anuary  22. 1998. 
Imiim  Rappaporl  Clark, 
Dinctor. 

IFR  Doc  9»-2667  Filed  2-3-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wildlife  Service 

Notice  of  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (TF)  will  meet 
from  1:00  p.m.  to  5:00  p.m.  on 
Wednesday.  February  18,  1998,  from 
8:30  a.m.  to  5:00  p.m.  on  Thursday. 
February  19,  1998,  and  from  8:30  a.m. 
to  5:00  p.m.  on  Friday,  February  20. 
1998. 


place:  The  meeting  will  be  held  at  the 
Brookings  Inn.  Highway  101,  Brookings. 
Oregon  97415. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson.  Project  Leader,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

8UPPI.BMENTARY  INFORMATION:  The 
principal  agenda  items  at  this  meeting 
will  be:  (1)  a  decision  on  whether  or 
how  to  proceed  with  the  Upper  Basin 
Amendment  and  assigiunents;  (2)  a 
status  report  on  the  1998  annual 
operations  plan  and  EIS  for  the  Bureau 
of  Reclamation  Klamath  Project;  (3)  an 
update  on  subbasin  planning;  (4)  a 
decision  on  a  process  to  amend  the  Task 
Force  Long  Range  Plan  for  the  Klamath 
River  Basin  Conservation  Area  Fishery 
Restoration  Program;  (5)  the 
development  of  a  strategy  to  pursue 
additional  funding;  (6)  a  decision  on 
FY99  budget  recommendations  and  the 
annual  Request  for  Proposals;  and  (7)  a 
report  on  scoping  of  the  Klamath  River 
Basin  Instream  Flow  Incremental 
Methodology  (IFIM)  flow  study. 

For  background  information  on  the 
TF,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  January  28. 1998. 
Thomas  J.  Dwyer, 
Acting  Regional  Director. 
IFR  Doc.  98-2679  Filed  2-3-98;  8:45  am) 

BILUNO  CODE  431ft-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-0ia-1430-00;  CACA  37328] 

Notice  Of  Proposed  Amendment,  Sierra 
Planning  Area  Management 
Framework  Plan  and  Notice  of 
Exchange  Proposal.  Amador  County, 
CA 

agbiCY:  Bureau  of  Land  Management. 

Interior. 

ACTIDN:  Notice. 

summary:  The  Bureau  of  Land 
Management.  Folsom  Field  Office, 
proposes  to  amend  the  1988  Sierra 
Planning  Area  Management  Framework 
Plan  Amendment  (MFPA)  to  allow  for  a 
boundary  adjustment  of  the  lone 
Tertiary  Oxisol  Soils  Area  of  Critical 
Environmental  Concern  (ACEC),  located 
in  Amador  County.  CA.  The  boundary 
adjustment  is  necessary  to  allow  for 
exchange  of  public  land  currently 
within  the  ACEC  in  order  to  acquire 


adjacent  private  land  of  higher  resource 
value  to  be  added  to  the  ACEC.  The 
lands  are  described  as  follows. 

Public  Land  to  be  Dispo— d  of 

T.  5  N.,  R.10  E., 
Sec.  17.  N'/^NE'/iNWANWASPA, 
N'/iS'ANEV4NWV4NWV4SEV«,  and 
W'ANW'ANW'ASE'A. 
The  area  described  contains  6.875  acres  in 
Amador  County. 

Private  Land  to  be  Acquired 

T.  5N.,R.10E. 

Sec.  17,  S'/iSWV4SEV«NEV4  and 
SWV4SEV4SEV4NEV4.  In  addition,  as 
easement  will  also  be  acquired  in  order 
to  secure  access  to  the  remaining  public 
lands. 

The  area  described  contains  7.5  acres  in 
Amador  County. 

SUPPLEMENTARY  INFORMATION:  This 
ACEC  was  established  to  protect  unique 
soil  profiles.  Intensely  weathered  soils 
were  formed  during  the  Eocene  epoch 
when  the  area  had  a  tropical  climate. 
This  soil  has  been  exposed  due  to 
natural  erosion  of  overlying  strata 
revealing  a  soil  with  properties  of 
oxisols,  a  soil  order  of  the  tropics. 
Adjustment  of  the  ACEC  boundary 
would  allow  for  the  inclusion  of  7.5 
acres  of  land  to  be  acquired  that  is 
currently  adjacent  to  the  existing 
boundary.  This  land  to  be  acquired 
contains  exceptional  examples  of  Oxisol 
soils.  In  exchange,  BLM  would  also 
adjust  the  ACEC  boundary  to  exclude 
the  above  described  public  land  which 
would  allow  for  disposal  of  this  parcel 
because  it  poseses  inferior  soil  examples 
than  the  land  to  be  acquired.  The 
exchange  will  be  with  TNH/Glenmoor 
ltd.,  an  adjacent  landowner  to  the 
ACEC.  Disposal  of  the  public  land  will 
also  allow  access  by  TNH/Glenmoor  to 
their  land  in  the  same  area.  This 
exchange  meets  the  objectives  of  the 
MFPA  and  the  lone  Tertiary  Oxisol 
Soils  Area  Management  Plan  (1992), 
protecting  the  area  and  preserving  its 
intrinsic  scientific  and  educational 
importance. 

The  public  land  parcel  would  be 
transferred  subject  to  a  reservation  to 
the  United  States  for  a  right-of-way  for 
ditches  and  canals.  All  necessary 
clearances  will  be  completed  prior  to 
any  conveyance  of  title  by  the  United 
States. 

ADDRESSES:  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Folsom  Field  Office, 
63  Natoma  Street,  Folsom,  CA  95630. 
DATES:  On  or  before  March  23. 1998, 
interested  persons  may  submit 
comments  to  the  Field  Manager,  Folsom 
Field  Office  at  the  above  address. 
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FOn  FURfTNBt  MFORMATKM  CONTACT:  JcOin 
Bedc.  Realty  Specialist,  at  the  above 
address  or  by  phone  at  (916)  985-4474. 

Dated:  January  27, 1998. 
D  JL  Swickard. 
Fie/d  Manager. 

(FR  Doc  98-2728  Filed  2-3-98;  8:45  am] 
MLUNQ  CODE  4tie-4»-P 

DEPARTMENT  OF  THE  INTERIOR 

Minarala  Managamant  Sarvica 

Announcement  of  Mlnerala  • 
Manaoament  ^anrica  Public  Maatbia 
on  Oil  Royaity-ln-Klnd  Pilot  Program  In 
Wyoming 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  hold  a  one-day 
public  meeting  to  discuss  issues 
involved  in  developing  and 
implementing  a  royalty-in-kind  (RIK) 
pilot  program  for  crude  oil  produced 
from  Federal  leases  in  Wyoming.  The 
meeting  will  be  open  to  the  public 
without  advance  registration. 
DATES:  The  meeting  will  be  held  on 
February  24, 1998,  &om  9:00  a.m.  imtil 
4:00  p.m.,  Mountain  time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Inn  Casper,  800  North  Poplar 
Road,  Casper,  Wyoming  82601, 
telephone  (307)  266-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bonn  J.  Macy,  Minerals 
Management  Service,  1849  C  Street, 
NW.  MS  4230,  Washington,  D.C.  20240- 
000;  telephone  number  (202)  20S-3827; 
fax  (202)  208-3918;  e-mail 
,  Bonn.MacyQmms.gov. 
COMMEWTfl:  Written  comments  on  the 
meetings  or  the  issues  discussed  below 
should  be  addressed  to  Mr.  Bonn  ]. 
Macy  at  the  address  given  in  the 
FURfTN8l  INFORMATION  section  above. 
SUPPLBfENTARY  INFORMATION:  MMS  is 
developing  three  RIK  pilot  programs 
based  on  the  recommendations  in  our 
1997  RIK  Feasibility  Study,  including 
an  onshore  crude  oil  RDC  pilot  in  the 
State  of  Wyoming,  an  off-shore  natural 
gas  RIK  pilot  in  the  8(g)  waters  off  the 
State  of  Texas,  and  an  offshore  Gulf  of 
Mexico  natural  gas  RDC  pilot.  The 
subject  of  this  notice  is  MMS's  planning 
process  for  the  oil  RIK  pilot  in 
Wyoming.  The  objective  of  the 
Wyc»ning  crude  oil  pilot  program,  as 
with  all  three  pilots,  is  to  test  the 
effectiveness  of  the  RDC  concept  for 
collecting  Federal  oil  and  gas  royalties. 
MMS  seeks  to  produce  an  RDC  structure 


that  reduces  the  administrative  burden 
of  royalty  collection  for  both  industry 
and  government  without  creating  a 
negative  impact  on  Federal  royalty 
revenue. 

MMS.  in  collab(H«tion  with  the  State 
of  Wyoming,  intends  to  develop  and 
implement  a  pilot  program  to  take 
Federal  crude  oil  royalties  from  Federal 
leases  within  the  boundaries  of  the  State 
of  Wyoming  as  a  share  of  production 
(i.e..  "in-kind").  MMS  intends  to  sell  in 
the  oil  markets  the  production  it 
receives  in  the  pilot.  MMS  is  currently 
planning  to  be^  the  pilot  on  October 
1. 1998.  The  duration  of  the  pilot 
program  will  be  at  least  2  years.  Federal 
lessees  in  Wyoming  will  be  directed  to 
deliver  royalty  volumes  in-kind  for 
leases  and  associated  communitization/ 
unit  agreements  MMS  selects  to  be 
involved  in  the  pilot  program.  For  all 
other  leases  or  agreements,  payors  will 
continue  paying  royalties  based  on 
current  requirements. 

The  MMS  implementation  team  is 
currently  studying  production  and 
maiiieting  issues  relevant  to  Wyoming 
crude  oil.  Based  on  this  study  and  our 
previous  work  on  the  RIK  concept,  we 
will  shortly  develop  a  few  specific  RIK 
models  for  possible  implementation. 
MMS  believes  that  timely  public 
comment  and  input  on  the  issues  in 
Wyoming  are  critical  to  the 
development  of  a  successful  pilot  that 
realizes  the  full  potential  of  the  RDC 
concept.  We  therefore  strongly 
encourage  the  public  to  participate  in 
the  February  24  public  meeting  in 
Casper.  Wyoming  and  comment  both  on 
material  discussed  at  the  public  meeting 
and  the  content  of  this  Notice. 

The  MMS  implementation  team  seeks 
to  assess,  through  the  design  of  the 
pilot,  the  impacts  of  a  number  of 
different  lease  variables  such  as  gravity, 
sulfur  content,  transportation  method, 
royalty  rate  level,  and  lease 
productivity.  The  team  also  intends  to 
test  the  effectiveness  of  different 
strategies  for  RDC  production.  MMS 
seeks  to  quantitatively  isolate  the  effects 
of  these  variables  on  Federal  revenues 
realized  and  administrative  burden. 

Written  public  comment  on  MMS's 
implementation  of  a  crude  oil  RIK  pilot 
in  Wyoming  should  be  sent  to  the 
contact  name  and  address  given  in  the 
FURTHER  INFORMATION  section.  Written 
statements  submitted  to  MMS  will 
become  part  of  the  meeting  record  and 
can  be  read,  by  request,  at  the  Casper. 
Wyoming,  public  meeting. 

In  addition  to  general  comments  on 
the  implementation  of  a  crude  oil  RDC 
pilot  in  Wyoming,  MMS  specifically 
requests  comments  on  the  following 
issues  and  questions: 


1.  Through  the  pilot,  we  plan  to 
isolate  and  assess  the  effects  of  the  lease 
variables  such  as  gravity,  sulfur, 
transportation  method,  royalty  rate 
level,  and  lease  productivity.  Are  there 
additional  variables  we  should  study? 

2.  Are  there  any  circumstances  that 
would  mitigate  against  a  starting  date  of 
October  1.1998? 

3.  How  much  advance  notice  would 
'  lessees  require  before  MMS  takes 

royalties  in-kind? 

4.  Should  we  set  a  minimum  volimie 
threshold  for  leases  below  which  the 
RDC  approach  is  not  advisable?    • 

5.  Should  we  set  a  royalty  rate 
threshold  below  which  the  RDC 
approach  is  not  advisable? 

6.  Are  there  are  special  considerations 
when  including  large  communitization 
and  imit  agreements  in  an  RDC  program? 

7.  Are  there  any  special 
considerations  for  leases  with  trucked 
crude? 

8.  To  compare  RDC  pilot  performance, 
should  we  continue  to  audit  the 
producers'  shares  or  use  receipts  bom 
leases  that  pay  royalties  on  value  that 
are  located  in  the  same  geographic  areas 
as  pilot  ROC  leases? 

9.  How  should  MMS  address 
imbalances  with  operators?  Is  it  a 
potential  problem? 

10.  What  are  the  relevant  valuation 
benchmarks  (i.e.,  spot  prices,  indices, 
other?)  that  could  provide  MMS  with  a 
reasonable  measure  of  Wyoming  oil  ROC 
pilot  revenue  performance? 

11.  What  should  be  the  duration  of  a 
sales  contract  for  marketing  Federal  RDC 
oil? 

12.  What  would  be  the  minimum 
advisable  volume  for  an  RIK  oil  sales 
contract? 

At  the  public  meeting,  MMS  may 
present  its  plans  for  the  Wyoming  oil 
RIK  pilot  program  as  a  draft  "wori^-in- 
progress."  One  or  more  potential  models 
for  RDC  may  be  offered  for  public 
discussion  and  comment  as  to  their 
feasibility  and  effectiveness.  MMS  urges 
the  pubUc  to  participate  in  these 
important  discussions. 

Dated:  January  29, 1998. 
Walter  D.  Cniickshank. 

Associate  Director,  for  Policy  and 
Management  Improvement. 
[FR  Doc.  98-2706  Filed  2-3-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMttgatlon  No.  753-TA-3q 
Steel  Wire  Rope  From  Thailand 
Determination 

Pursuant  to  section  753(b)(4)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(b)(4))  (the  Act),  the  United  States 
International  Trade  Commission 
(Commission)  hereby  determines  that  an 
industry  in  the  United  States  is  not 
likely  to  be  materially  injured  by  reason 
of  imports  from  Thailand  of  steel  wire 
rope,  provided  for  in  subheading 
7312.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  if  the 
countervailing  duty  order  on  such 
merchandise  is  revoked. 

Background 

Section  753(a)  of  the  Act  provides 
that,  in  the  case  of  a  countervailing  duty 
order  issued  under  section  303  of  the 
Act  with  respect  to  which  the 
requirement  of  an  affirmative 
determination  of  material  injury  under 
section  303(a)(2)  was  not  applicable  at 
the  time  the  order  was  issued,  interested 
parties  may  request  the  Commission  to 
initiate  an  investigation  to  determine 
whether  an  industry  in  the  United 
States  is  likely  to  be  materially  injured 
by  reason  of  imports  of  the  subject 
merchandise  if  the  order  is  revoked. 
Further,  section  753(a)(3)  requires  that 
such  requests  be  filed  with  the 
Commission  within  6  months  of  the 
date  on  which  the  country  from  which 
the  subject  merchandise  originates 
became  a  signatory  to  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
(the  Subsidies  Agreement),  as  referred  to 
in  section  101(d)(12)  of  the  Uruguay 
Round  Agreements  Act  (URAA). 

On  May  26, 1995,  the  Department  of 
Commerce  (Commerce)  published  in  the 
Federal  Register  notice  of  opportunity 
to  request  injury  investigation(s)  under 
section  753  of  the  Act  (60  F.R.  27963, 
May  26, 1995).  In  that  notice,  Commerce 
stated  that,  for  those  countries  that 
became  signatories  to  the  Subsidies 
Agreement  on  January  1, 1995.  requests 
for  injury  investigations  must  be  filed 
with  the  Commission  no  later  than  June 
30,  1995. 

Section  753(b)(4)  of  the  Act  provides 
that,  if  a  request  for  an  injury 
investigation  is  not  made  within  6 
months  of  the  time  the  country  of  origin 
of  the  subject  merchandise  became  a 
signatory  to  the  Subsidies  Agreement, 
the  Commission  shall  notify  the 
administering  authority  that  it  has  made 
a  negative  determination  of  whether  an 
industry  in  the  United  States  is  likely  to 


be  materially  injured  by  reason  of 
imports  of  subject  merchandise  if  the 
order  is  revoked.  On  June  30, 1995,  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Speciality  Cable  Manufacturers 
("Domestic  Steel  Wire  Rope 
Committee")  timely  requested  that  the 
Commission  conduct  an  investigation 
under  section  753(a)  with  regard  to  the 
outstanding  countervailing  duty  order 
on  steel  wire  rope  from  Thailand.  On 
January  5, 1998,  the  Commission 
initiated  such  an  investigation  (63  F.R. 
2414,  January  15, 1998)  and, 
subsequently,  received  advice  from  the 
Department  of  Commerce  regarding  the 
nature  of  the  subsidy,  and  the  net 
countervailable  subsidy  likely  to  prevail 
if  the  subject  order  is  revoked.  However, 
on  January  15,  1998,  the  Domestic  Steel 
Wire  Rope  Committee  filed  a  letter  with 
the  Commission  withdrawing  its  request 
for  such  an  investigation,  and  requesting 
that  the  Commission  rescind  initiation 
of  its  investigation.  The  Commissibn  has 
accepted  the  party's  withdrawal  of  its 
request  for  an  investigation  and 
rescinded  initiation  of  its  investigation, 
pursuant  to  sections  753(b)(1)(A)  and 
704(a)(1)(A)  of  the  Act.  Thus,  there  is  no 
longer  a  request  for  investigation  of  this 
matter  on  the  record.  Accordingly, 
pursuant  to  sdCtion  753(b)(4)  of  the  Act. 
the  Commission  hereby  notifies 
Commerce  of  its  negative  determination 
with  regard  to  the  outstanding 
countervailing  duty  order  on  steel  wire 
rope  from  Thailand. 

For  Further  Information  Contact:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

Authority:  This  determination  is  being 
made  under  authority  of  the  Tariff  Act  of 
1930,  as  amended.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Conunission's  rules. 

Issued:  January  30. 1998. 

By  order  of  the  Commission. 
Donna  R.  Koelmke, 
Secretary. 
IFR  Doc.  98-2746  Filed  2-3-98;  8:45  am) 

BU.IJNO  COOC  702»-0>-P 


JUDiaAL  CONFERENCE  OF  THE. 
UNITED  STATES 

Meeting  of  The  Judicial  Conference 
Advieory  Committee  on  Rulee  of  Civil 
Procedure 

MEHCf:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 

.  ^  » ■ 

summary:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
frt>m  8:30  a.m.  to  5:00  p.m. 
DATES:  March  16-17, 1998. 
ADDRESSES:  Duke  University  School  of 
Law,  Burdman  Faculty  Lounge,  Room 
3000,  Science  Drive  and  Towerview 
Road.  Durham,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  January  30. 1998. 
John  K.  Rabiej. 

Chief.  Rules  Committees  Support  Office. 
IFR  Doc.  98-2745  Filed  2-3-98;  8:45  am) 
BILUNO  CODE  221»-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  The  Judicial  Conference 
Advisory  Committee  on  Rulee  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  a.m.  to  5:00  p.m. 
DATES:  March  26-27, 1998. 
ADDRESSES:  Winrock  International 
Conference  Center,  Petit  Jean  Mountain, 
38  Winrock  Drive,  Morrilton,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  January  30,  1998. 
Jolin  K.  Rabiej, 

Chief  Rules  Committees  Support  Office. 
[FR  Doc.  98-2828  Filed  2-3-98;  8:45  am) 

BILUNQ  CODE  2>10-01-M 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  be  held  each  day  fit>m  8:30 
a.m.  to  5:00  p.m. 
DATES:  April  6-7, 1998. 
ADDRESSES:  Fordham  University  School 
of  Law,  140  West  62  Street,  Room  430, 
New  York,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K..  Rabiej,  Chief,  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202) 273-1820. 

Dated:  January  30, 1998. 
John  K.  Rabiej, 

Chief  Rules  Committees  Support  Office. 
(FR  Doc.  98-2829  Filed  2-3-98;  8:45  am] 

BILUNG  COOE  22ia-01-M 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  vnll  be  held  each  day 
from  8:30  to  5:00  p.m. 
DATES:  April  16-17,  1998. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  N.E., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  January  30, 1998. 
John  K.  Rabiej, 

Chief  Rules  Committees  Support  Office. 
(FR  Doc.  98-2830  Filed  2-3-98;  8:45  am] 

aiLUNQ  COOE  2210-01 -M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 
DATES:  April  27-28,  1998. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  NE., 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  January  30,  1998. 
John  K.  Rabiej, 

Chief,  Rules  Committees  Support  Office. 
(FR  Doc.  98-2831  Filed  2-3-98;  8:45  am] 
BILUNQ  COOE  2210-01-M 


DEPARTMENT  OF  JUSTICE 

President's  Advisory  Board  on  Race; 
Meeting 

action:  President's  Advisory  Board  on 
Race  and  related  meetings;  Revised 
Notice. 

SUMMARY:  This  revises  the  notice  of 
January  28, 1998  regarding  the 
President's  Advisory  Board  on  Race 
meetings  on  February  10  and  11,  1998. 

•    On  February  10,  Advisory  Board 
members  will  visit  sites  in  the  San 
Francisco  Bay,  California  area  where 
organizations  are  having  success  at 
addressing  issues  relating  to  poverty 
and  race.  From  6:00  p.m.  until  7:30 
p.m.,  there  will  be  a  community  forum 
in  San  Jose,  California  in  the  Luiz 
Valdez  Center  for  the  Performing  Arts 
Auditorium  at  Independence  High 
School,  1776  Educational  Park  Drive. 
The  purpose  of  the  forum  is  to  provide 
an  opportunity  for  residents  from  the 
community  to  raise  issues  of  general 
concern  in  the  areas  of  race  and  racial 
reconciliation. 

On  February  11,  the  Advisory  Board 
will  meet  again  in  the  Performing  Arts 
Auditorium  at  Independence  High 
School  in  San  Jose  to  discuss  issues 


relating  to  race  and  poverty.  The 
meeting  will  include  panel  discussions 
with  national  experts,  as  well  as 
individuals  with  local  and  regional 
expertise.  The  meeting  will  include  time 
for  questions  from  the  public. 

Tne  public  is  welcome  to  attend  the 
community  forum  and  the  Advisory 
Board  meeting  on  a  first-come,  first- 
seated  basis.  Members  of  the  public  may 
also  submit  to  the  contact  person,  any 
time  before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  facsimile,  or  electronic  mail, 
and  should  contain  the  writer's  name, 
address  and  commercial,  government,  or 
organizational  affiliation,  if  any.  The 
address  of  the  President's  Initiative  on 
Race  is  750  17th  Street,  N.W., 
Washington,  D.C.  20503.  The  electronic 
mail  address  is  http:// 
www.whitehouse.gov/Initiatives/ 
OneAmerica. 

FOR  FURTHER  INFORMATION:  Contact  our 
main  office  number,  (202)  395-1010,  for 
the  exact  time  and  location  of  the 
meetings.  Other  comments  or  questions 
regarding  this  meeting  may  be  directed 
to  Randy  D.  Ayers,  (202)  395-1010,  or 
via  facsimile.  (202)  395-1020. 

Dated:  January  30,  1998. 
Robert  Wexler, 
General  Counsel. 
(FR  Doc.  98-2814  Filed  2-3-^8;  8:45  am) 

BILLING  CODE  4410-AR-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Substance; 
Notice  of  Registration 

By  Notice  dated  October  7, 1997,  and 
published  in  the  Federal  Register  on 
October  22,  1997,  (62  FR  54856).  Arenol 
Corporation,  189  Meister  Avenue, 
Somerville,  New  Jersey  03876,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Methamphetamine  (1105)  

II 

Phenvlacetone  (8501)    

II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  manufacture 
pharmaceutical  products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Arenol  Corporation  to 
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import  listed  controlled  substances  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1 ,  1971 ,  at 
this  time.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1301.34, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  lanuary  8. 1998. 
lokn  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drag  Enforcement 
Administration. 

IFR  Doc.  98-2672  Filed  2-3-98:  8:45  am] 
BHJJNQOOOK  4410-0*^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enfofcfnant  Administration 

Manufacturer  of  Controliad 
Oubalawcae;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
12,  1997,  Isotec,  Inc.,  3858  Banner  Road, 
Miamisburg,  Ohio  45342,  made 
appUcation  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dnig 


Dnig 

Catfunone  (1235)  

Memcattwrane  (1237) 

N-Ettiy«emphetamine  (1475) 

N.N-Dimethytamphetamine  (1480) 

An*Kxex  (1585)  

Methaqutfone  (2565)  

Lysergic  aaO  diethylamide  (7315) 

TetrahydrocannaOwxXs  (7370) 

IMescahne  (7381)  

2,5-Oimethoxyamphetam<ne 

(7396). 
3.<  Mewiylenedwxy amphetamine 

(7400). 
3,4  Metfiylenedioxy-N- 

ethytamphetamine  (7404). 
3.4- 

Mettiylenedtoxymettiamphetam- 

ine(7406). 
<  Metfwxyamphetamine  (7411) .... 

Psiocybm  (7437)  

Pailocyn  (7438) 

N-Ettiyt-l-prtenylcydQhexylamine 

(7456). 

Dttydromotphtne  (9145) 

NomK>rphtne  (9313)  

Aoetytmetttadol  (9601) 

Alphacatytmeltiadoi  Except  Levo- 

A^ihacetylmethadol  (9603). 

Normelhedooe  (9635)  

3  Methyttfitanyt  (9613) /.... 


Schedule 


Amphetamine  (1100)  

Melhamphetamine(1106)  

Methylphenidate  (1724) 

Amobaibital  (2125) 

Pentot)ait)ital  (2270) 

Secobarbital  (2315)  

I-Ptienylcydohexylamine  (7460) .. 

Pt>encyc»tdine  (7471)  

Phenylacetone  (8501)  _ 

1- 
^!ipendinocyctohexanecartxx>itr- 
ile  (8603). 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Oxycodone  (9143) 

Hydromorphooe  (9150)  

Benzoyteogontne  (9180 

Ethylmofphine  (9190)  

Hydrocodone  (9193) 

lsomett»edooe  (9226)  .,..~ 

Meperidine  (9230)  

Methadone  (9250)  

Methadone  intemiedlate  (9254)  ... 

Dextropropoxyphene,   bulk   (non- 
dosage  lomis)  (9273). 

Morphine  (9300)  

Levo-Alphacetylmethadot  (9648)  .. 

Oxymorphof>e  (9652) 

Fentanyt  (9801)  


Schedule 


The  firm  plans  to  use  small  quantities 
of  the  listed  controlled  substances  to 
produce  standards  for  analytical 
laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  6, 
1998. 

Dated:  January  8, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  98-2671  Filed  2-3-98;  8:45  am] 

SNJJNQ  COOK  11H  W  M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

Manufacturer  of  Controliad 
SulMlancaa;  Notica  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  20, 
1997,  Pharmacia  &  Upjohn  Clompany, 
7000  Portage  Road,  2000-41-109. 


Kalamazoo,  Michigan  49001,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufecturer  of 
2,5-Dimethoxyamphetamine  (7396)^ 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

The  firm  plans  to  manuCacture  the 
controlled  substance  for  distribution  as 
bulk  product  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  April  6. 
1998. 

Dated:  January  8, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  98-2670  Filed  2-3-98;  8:45  am) 
aiujNQcooc  4410-aa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Adminlatratlon 

Mamifacturar  of  Controliad 
SulMtancaa;  Notica  of  Registration 

By  Notice  dated  Jime  23, 1997,  and 
published  in  the  Federal  Register  on 
July  10,  1997,  (62  FR  37077),  U.S.  Drug 
Testing,  Inc.,  10410  Trademark  Street. 
Rancho  Cucamonga.  dlalifomia  91730, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100) 

Methamphetamine(IIOS) „. 

Pheocydidine  (7471) 

Benzoyleogonirte  (9180) 

Morphine  (9300) 

1 

ii 
II 
II 

n 
II 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  drug  test  kits. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  U.S.  Drug  Testing,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
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interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §823  and  28  CF.R.  §§0.100 
and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  28, 1997. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-2673  Filed  2-3-98;  8:45  am] 

eauNo  oooc  4410-SS4I 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcamant  Administration 

Importer  of  Controliad  Substances; 
Notice  of  Registration 

By  Notice  June  5, 1997,  and  published 
in  the  Federal  Register  on  June  17, 
1997,  (62  FR  32824).  Wildlife 
Laboratories.  Inc.,  1401  Duff  Drive, 
Suite  600,  Ft.  Ckillins,  Colorado  80524, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dmg 

Schedule 

Etorphine  Hydrochloride  (9059)  ... 
Carlentanil  (9743) .»... 

II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  produce 
finished  products  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Wildlife  Laboratories,  Inc. 
to  import  listed  controlled  substances  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971,  at 
this  time.  Therefore,  pursuant  to  Section 
1008(a)  of  the  CoptroUed  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Cxide  of 
Federal  Regulations.  Section  1301.34, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  Usted  above. 


Dated:  January  8, 1998. 
John  H.King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-2669  Filed  2-3-98;  8:45  am) 

BHJJNQ  COOC  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 
pNSNo.i90»-eq 

Immigration  artd  ftoturalization  Service 
User  Fee  Advisory  Committee  Meeting 

AQBCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  meeting:  Immigration  and 
Naturalization  Service  User  Fee 
Advisory  Ckimmittee. 

Date  and  time:  Wednesday,  May  6, 
1998,  at  12:00  noon. 

Place:  Immigration  and  Naturalization 
Service  Headquarters,  425  I  Street, 
N.W.,  Washington,  D.C.  20536, 
Shaughnessy  (Conference  Room — 6th 
Floor. 

Status:  Open.  17th  meeting  of  this 
Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1356(k)  and  the 
Federal  Advisory  (Committee  Act  5 
U.S.C.  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  NaturaUzation  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  inunigration 
inspectional  services.  This  advice 
should  include,  but  need  not  be  limited 
to,  the  time  period  during  which  such 
services  should  be  performed,  the 
proper  number  and  deployment  of 
inspection  officers,  the  level  of  fees,  and 
the  appropriateness  of  any  proposed  fee. 
These  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d]  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(d).  The 
Committee  focuses  attention  on  those 
areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and 
the  Federal  Government. 

Agenda 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  Of  activities  since  last 
meeting. 


4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  two  (2)  days  prior  to  the 
meeting.  Membere  of  the  public  may 
submit  written  statements  at  any  time 
before  or  after  the  meeting  to  the  contact 
person  for  consideration  by  this 
Advisory  Ckimmittee.  Only  written 
statements  received  at  least  five  (5)  days 
prior  to  the  meeting  will  be  considered 
for  discussion  at  the  meeting. 
Contact  person:  Charles  D. 
Montgomery,  Office  of  the  Assistant 
Commissioner,  Inspections,  Immigration 
and  Naturalization  Service,  Room  4064, 
425  I  Street,  N.W.,  Washington,  D.C. 
20536,  telephone  (202)  616-7498  or  fax 
(202) 514-8345. 

Dated:  January  29, 1998. 
Doris  h4eiaaner. 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  98-2731  Filed  2-3-98;  8:45  am) 

BN.UNQ  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy 

Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time,  and  place:  February  10, 1998, 
10:00  am.  U.S.  Department  of  Labor,  N- 
3437B,  200  Constitution  Ave.,  NW, 
Washington,  DC.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of   ^ 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  the  further  information  contact:  lorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  Affairs  Phone:  (202)  219-7597. 
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Signed  at  Washington.  D.C  this  28tb  day 
of  January  1998. 

Acting  Deputy  Under  Secretary.  International 
Affairs. 

IFR  Doc.  98-2707  Filed  2-3-98;  8:4S  am) 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureeu  of  Intematlowal  Labor  Affairs, 
\}A.  NaUonai  Admlnialrative  Office! 
Noflfi  American  AQreement  on  Laoor 
Cooperation;  Wotlce  on  Subwleelon 
Na  9702  and  Submieelon  No.  9703 

AOCNCV:  Office  of  the  Secretary.  Labor. 
ACnON:  Notice  of  hearing  site  and 
Notice  of  acceptance. 


r:  Submission  9702:  On  January 
14, 1998.  the  Department  provided 
notice  in  the  Federal  Register  of  a 
hearing,  open  to  the  public,  on 
Submission  No.  9702.  The  notice  stated 
that  the  hearing  would  be  held  in  San 
Diego.  California,  on  February  18, 1998. 
commencing  at  9:00  a.m.,  at  a  location 
to  be  announced.  This  notice  provides 
the  address  for  the  hearing  on 
Sulnnission  No.  9702. 

Submission  9703:  The  U.S.  National 
Administrative  OfTica  (NAD)  gives 
notice  that  on  January  30.  1998, 
Submission  9703  was  accepted  for 
review.  The  submission  was  filed  with 
the  NAG  on  December  15. 1997.  The 
submission  raises  issues  of  freedom  of 
association  violations  at  an  export 
processing  plant  in  Gudad  de  los  Reyes, 
in  the  State  of  Mexico.  The  submission 
also  raises  issues  of  occupational  safety 
and  health. 

Article  16(3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAG.  The  objectives  of  the 
review  of  the  submission  will  be  to 
gather  information  to  assist  the  NAG  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico's 
compliance  with  the  obligations  set 
forth  in  Articles  3  and  5  of  the  NAALC. 
EPFCCnvE  DATE:  January  30,  1998. 
•UPPLBfBfTARY  MFOMIATION: 
Sabatiasioo  No.  9702 

The  hearing  will  be  held  at  Room 
S250,  San  Diego  Concourse.  202  C  St., 
MS57,  San  Diego.  California,  92101.  Tel: 
619-615-4100. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  January  14. 
1998  (63  FR  2266-2267)  for 
supplementary  information. 


Submisskm  No.  9703 

The  submission  was  filed  with  the 
NAG  on  December  15, 1997  by  the 
Echlin  Workers  Alliance,  a  group  from 
the  United  States  and  Canada,  which 
includes  the  International  Brotherhood 
of  Teamsters;  the  Canadian  Auto 
Workers;  the  Union  of  Needletrades  and 
Industrial  Textile  Employees;  the 
United  Electrical,  Radio  and  Machine 
Workers  of  America;  the  United 
Paperworkers  International  Union;  and 
the  United  Steelworkers  of  America. 
Twenty-four  other  organizations, 
including  non-govemmental 
organizations,  human  rights  groups  and 
labor  unions  from  the  three  NAFTA 
countries  are  cited  as  concerned 
organizations  in  the  submission.  The 
submitters  allege  that  when  workers  at 
the  TTAPSA  export  processing  plant  in 
Ciudad  de  los  Reyes,  in  the  State  of 
Mexico,  attempted  to  organize  an 
independent  union,  they  faced 
intimidation  and  harassment  from  the 
company  and  the  existing  union.  The 
submitters  also  allege  that  a  union 
representation  election  conducted  by 
the  appropriate  labor  tribunal  was  held 
in  an  atmosphere  of  intimidation  and 
violence  and  in  such  a  way  as  to 
guarantee  representation  to  the  union 
favored  by  management  and  the 
government. 

The  submitters  assert  that  Mexico  has 
failed  to  enforce  its  laws  relating  to 
freedom  of  association  and  the  right  to 
bargain  collectively  through  appropriate 
government  action  as  well  as  its  labor 
laws  relating  to  the  prevention  of 
occupational  injuries  and  illnesses  in 
violation  of  the  NAALC  article  3(1).  The 
submitters  also  assert  that  the 
composition  of  the  labor  tribunal  in  this 
case  is  such  as  to  be  in  non-compliance 
with  Article  5(4)  of  the  NAALC  which 
commits  the  Parties  to  ensuring  that 
tribunals  that  conduct  review 
proceedings  are  impartial  and 
independent  and  do  not  have  any 
substantial  interest  in  the  outcome  of 
the  matter. 

Article  16  (3)  of  the  North  American 
Agreement  on  Labor  Coof)eration 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAG. 

The  procedural  guidelines  for  the 
NAG,  published  in  the  Federal  Register 
on  April  7, 1994,  59  Fed.  Reg.  16660, 
specify  that,  in  general,  the  Secretary  of 
the  NAG  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  or  Mexico 
and  if  a  review  would  further  the 
objectives  of  the  NAALC. 

Submission  No.  9703  relates  to  labor 
law  matters  in  Mexico.  A  review  would 


appear  to  further  the  objectives  of  the 
NAALC,  as  set  out  in  Article  1  of  the 
NAALC,  among  them  promoting  certain 
labor  principles,  including  freedom  of 
association  and  prevention  of 
occupational  injuries  and  illnesses: 
promoting  compliance  with  and 
effective  enforcement  by  each  Party  of, 
its  labor  law;  and  fostering  transparency 
in  the  administration  of  labor  law. 
Accordingly,  this  submission  has  been 
accepted  for  review  of  the  allegations 
raised  therein.  The  NAO's  dedsicm  is 
not  intended  to  indicate  any 
determination  as  to  the  validity  or 
accuracy  of  the  allegations  contained  in 
the  submission.  The  objectives  of  the 
review  will  be  to  gather  information  to 
assist  the  NAG  to  better  understand  and 
publicly  report  on  the  right  to  organize 
and  freedom  of  association  raised  in  the 
submission,  including  the  Government 
of  Mexico's  compliance  with  the 
obligations  agreed  to  under  Articles  3 
and  5  of  the  NAALC.  The  review  will 
be  completed,  and  a  public  report 
issued,  within  120  days,  or  180  days  if 
circumstances  require  an  extension  of 
time,  as  set  out  in  the  procedural 
guidelines  of  the  NAG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-4327. 
Washington,  D.C.  20210.  Telephone; 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

Signed  at  Washington,  D.C.  on  January  30, 
1998. 

Lewis  Kamh, 

Deputy  Secretary,  U.S.  National 
Administrative  Office. 
(FR  Doc  98-2708  Filed  2-3-98;  8:45  am] 
iHJJNO  OOOC  4S1« 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  CoHactlon 
ActlvltIeK  Propoaed  Collection: 
Comment  Requeat 

aobcy:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  revisions  to  currently 
approved  collections  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C.  Chapter  35).  These 
information  collections  are  published  to 
obtain  comments  from  the  public. 
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DATES:  Comments  will  be  accepted  until 
April  6. 1998. 

AOORESSes:  Interested  parties  are 
invited  to  submit  written  comments  to 
Mr.  James  L.  Baylen  at  the  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-.3428:  Fax  No.  703-518-6433. 

FOR  FURTHBt  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 

SUPPLEMBfTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collection  of  information: 

OMB  Number:  3133-0134. 

Form  Number  None. 

T>7>e  o/fleview;  Revision  to  a 
currently  approved  collection. 

Title:  12  C.F.R.  Part  707  Truth  in 
Savings. 

Description:  The  Truth  in  Savings  Act 
(TISA)  requires  NCUA  to  regulate  all 
credit  unions  in  the  provision  of  certain 
disclosures  and  information  to  their 
members  and  consumer  depositors.  The 
purpose  of  TISA  is  to  enable  consumers 
to  make  informed  decisions  about 
accounts  at  credit  unions. 

Respondents:  All  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  11,572. 

Estimated  Burden  Hours  Per 
Response:  .01711. 

Frequency  of  Response:  Other. 
Information  disclosures  required  are 
made  on  an  on-going  basis. 

Estimated  Total  Annual  Burden 
Hours:  12.745.211. 

Estimated  Total  Annual  Cost: 
60.728.427. 

By  the  National  Credit  Union 
Administration  Board  on  January  28, 1998. 
Becky  Baker. 
Secretary  of  the  Board. 
(FR  Doc  98-2646  Filed  2-3-98;  8:45  am] 
aHOJNQ  OOOE  7SM-01-U 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunahine  Act  Meeting  AgeiKla 

TWE  AND  date:  KSO  AJi.,  TUESDAY. 
FEBRUARY  10, 1988. 

place:  NTSB  Board  Room,  5th  Floor, 
490  LTnlant  Plaza,  S.W.,  Washington, 
D.C.  20594. 

status:  The  first  item  is  open  to  the 
public.  The  second  item  is  closed  under 
Exemption  10  of  the  Government  in  the 
Sun^ine  Act. 


MATTERS  TO  BE  CONSIDERED: 

6971    Safety  Study:  Improving  the 
Safety  of  U.S.  Commercial  Fishing 
Vessels. 

6930    Opnion  and  Order: 

Administrator  v.  Chandler,  Docket 
SE-14230'.  disposition  of 
respondent's  appeal. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ray  Smith,  (202)  314-6065. 

Dated:  Pebruaiy  2. 1998. 
Ray  Smith, 

Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc  98-2859  Filed  2-2-98;  12:03  pm] 
BUMQ  CODE  TS3»-ai-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Omahe  PutiHc  Power  District  (Fort 
Calhoun  Station,  Unit  No.  1); 
Enviromnental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  Na  DPR-40  issued  to  Omaha 
Public  Power  District,  for  operation  of 
the  Fori  Calhoun  Station,  Unit  No.  1 
located  in  Washington  Coimty, 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Gmaha  Public  Power  District  from  the 
requirements  of  10  CFR  70.24,  which 
requires  in  each  area  in  which  special 
nuclear  material  is  handled,  used,  or 
stored,  a  monitoring  system  that  will 
energize  clear  audible  alarms  if 
accidental  criticality  occurs.  The 
proposed  action  would  also  exempt  the 
licensee  from  the  requirements  of  10 
CFR  70.24(a)(3)  to  maintain  emergency 
procedures  for  each  area  in  which  this 
licensed  special  nuclear  material  is 
handled,  used,  or  stored  to  ensure  that 
all  personnel  withdraw  to  an  area  of 
safety  upon  the  sounding  of  the  alarm, 
to  familiarize  personnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  August  29, 1997,  as 


supplemented  by  letter  dated  October 
23, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  Kiel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  onsite  in  any  given  . 

location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fuel  is  not  enriched  beyond  5.0  weight 
percent  Uranium-235  and  because 
commercial  nuclear  plant  licensees  have 
procedures  and  design  features  that 
prevent  inadvertent  criticality,  the  staff 
has  determined  that  it  is  imlil^ely  that 
an  inadvertent  criticality  could  occur 
due  to  the  handling  of  special  nuclear 
material  at  a  commercial  power  reactor. 
The  requirements  of  10  CFR  70.24. 
therefore,  are  not  necessary  to  ensure 
the  safety  of  personnel  during  the 
handling  of  special  nuclear  materials  at 
commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proi>osed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Fort  Calhoun 
Station,  Unit  No.  1  Technical 
Specifications,  the  design  of  the  fuel 
storage  racks  providing  geometric 
spacing  of  fuet~assemblies  in  their 
storage  locations,  and  administrative 
controls  imposed  on  fuel  handling 
procedures.  Technical  Specifications 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  minimum 
spacing  between  the  fuel  assemblies  in 
the  storage  racks.       

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62,  requires  the 
criticality  in  the  fiiel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically-safe 
configurations.  This  is  met  at  Fort 
CaUioim  Station  Unit  No.  1,  as 
identified  in  the  Technical 
Specifications  and  the  Updated  Safety 
Analysis  Report  (USAR).  The  basis  for 
the  exemption  is  that  inadvertent  or 
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accidental  criticality  will  be  precluded 
through  compliance  with  the  Fort 
Calhoun  Station.  Unit  No.  1  Technical 
Specifications  Sections  2.8,  2.10.1, 
2.10.2.  4.4.  and  4.4.1;  the  geometric 
spacing  of  fuel  assemblies  in  the  new 
fuel  storage  racks  and  spent  fuel  storage 
pool:  and  administrative  controls,  USAR 
Sections  9.5. 11.2.3,  and  Appendix  G, 
which  are  imposed  on  fuel  handling 
procedures. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluents  nor  cause  any  significant 
occupational  exposures  since  the 
Technical  Specifications,  design 
controls  including  geometric  spacing  of 
fuel  assembly  storage  spaces,  and 
administrative  controls  preclude 
inadvertent  criticality.  The  amount  of 
radioactive  waste  would  not  be  changed 
by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
%vith  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station.  Unit  No.  1.  dated  August  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  29,  1998,  the  staff  consulted 
with  the  Nebraska  State  official,  Ms. 
Cheryl  Rodgers  of  the  Department  of 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  29, 1997,  and 
supplemental  letter  dated  October  23, 
1997,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  which  is  located  at 
The  Gelman  5  Building,  2120  L  Street. 
NW.,  Washington,  D.  C,  and  at  the  local 
pubUc  document  room  located  at  the  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha,  Nebraska  68102. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1998. 

For  the  Nuclear  Regulatoty  Conunission. 
L.  Raynard  Whartoa. 
Project  Manager.  Project  Directorate  rv~2. 
Division  of  Reactor  Protects  UI/IV.  Office  of 
Nuciear  Reactor  Regulation. 
IFR  Doc.  98-2684  Filed  2-3-98;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Inteipretation  Number  4  Related  to 
Statement  of  Federel  Finandel 
Accounting  Standerda  Number  5 

AOENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  Interpretation. 


f:  This  Notice  includes  an 
interpretation  of  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS),  adopted  by  the  Office  of 
Management  and  Budget  {OMB).  This 
interpretation  was  recommended  by  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  and  adopted  in  its 
entirety  by  OMB. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Short  (telephone:  202-39S-3124), 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

SUPPUaCNTARY  liFOMiATION:  This 
Notice  includes  an  interpretation  of 
Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  Number 
5.  adopted  by  the  Office  of  Management 
and  Budget  (OMB).  This  interpretation 
was  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  its  entirety  by 
OMB. 


Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasiuy,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  OMB 
(the  Principals)  decide  upon  standards 
and  concepts  after  considering  the 
recommendations  of  FASAB.  After 
agreement  to  specific  standards  and 
concepts,  they  are  published  by  OMB  in 
the  Feideral  Register  and  distributed 
throughout  the  Federal  Government. 

Ah  Interpretation  is  a  document, 
originally  developed  by  FASAB,  of 
narrow  scope  which  provides 
clarification  of  the  meaning  of  a 
standard,  concept  or  other  related 
guidance.  Once  approved  by  the 
designated  representatives  of  the 
Principals,  they  are  published  by  OMB 
in  the  Federal  Renaiter. 

This  Notice,  including  the  fourth 
interpretation  of  SFFAS,  is  available  on 
the  OMB  home  page  on  the  Internet 
which  is  currently  located  at  http:// 
www.whitehouse.gov/WH/EOP/omb, 
imder  the  caption  "Federal  Register 
Submissions." 
G.  Edward  DeSeve, 
Controller. 

Interpretatioii  Number  4  of  Statement 
of  Federal  Financial  Accounting 
Standards  Number  5 

Accounting  for  Pension  Payments  in 
Excess  of  Pension  Expense:  An 
Interpretation  of  SFFAS  No.  5 

Introduction 

1.  The  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  was  asked  for 
guidance  regarding  accounting  at  the 
agency  level  for  employer  agencies' 
payments  to  the  pension  trust  fund 
when  they  exceed  pension  expense 
(based  on  an  allocation  of  the  total 
service  [or  "normal")  cost  ■  by  the  Office 
of  Personnel  Management).  This  is  a 
situation  that  was  not  contemplated  in 
Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  No.  5, 
"Accoimting  for  Liabilities  of  the 
Federal  Government." 

2.  The  objective  of  SFFAS  No.  5 
(paras.  71-78)  is  to  have  employer 
entities  recognize  the  annual  cost  of 
their  employees'  pensions  (pension 
expense)  as  measured  by  the  annual 
normal  cost  for  their  emplojreec.  less 
any  amounts  contributed  by  the 
employees  (para.  74). 


■  "Service  cost"  tnd/or  "normal  costs,"  the  terms 
are  used  syncnjrmouily  in  SFFAS  No.  5,  are  defined 
in  SFFAS  No.  5  as  thst  portion  of  the  actuarial 
present  value  of  pension  plan  beiteflts  and  expenses 
that  is  allocated  to  a  valuation  year  by  the  actuarial 
cost  method. 
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3.  The  employer  entity  payment  rates      during  FY  1997  and  resulted  in  a  lower      Interpretation 
for  the  two  major  civiUan  pension  normal  cost  for  both  FERS  and  CSRS,  «  rh»„«^  .«  Fe*.™«#«^_rKo^o«.e  ;„ 

SZeSsvlrfllSl&the  Civil     -^  OPM  has  issued  a  revised  FY  1997       J™Tc:£'3^?oTe^;£!3of" 
Retirement  System  (FERS)  and  the  Civil      pension  expense  rate  based  thereon.  demographic  and  economic 

f^rZ%Sl^'ZZAlTZ^^:r  "°^*^"'  "^^""^  ^"  "'"  ^"  assum^ons  should  be  accounted  for  by 

C^^ha  n.!^o!?r^t-  i?m!f^  employer  payments  to.  the  pension  trust  the  administrative  entity  as  a  change  in 

r^nS'«^H,J?Tn,^»T?nS  w«  tho  ^^'  ^^^  «"°^'  ^^™«  ^°'  employer  accounting  estimate.  The  effect  of  Sie 

employer  entity  s  normal  cost  less  the  ^^^i^i^  ^^  ^dopt  the  new  rate  for  change  shLld  be  recognized  in  current 

r°J^RQ  °.r^"  "^  ^1"  ''f  employees:  budgeting  pur^  during  which  the  and  Sure  years.  ^^ 

SnSx^nS^tTLSer* S^5^  No  P"°^'  ^^^'  P^^™*"*  "^«  ^"  ^^""'^"^         ^O"  ''"^^"^ '"  ^*^^«=  <'/''^"*'^° 

5  theoretically  would  be  the  same,  since  *°  ^  "'^  ^V  «°»P'°y"  «°"^«*-  fxpens^When  theemployer  entity's 

both  would  be  based  on  the  same  7.  In  addition,  the  Balanced  Budget  total  payment  for  FERS  and  CSRS 

principle:  that  pension  expense  and  Act  of  1997  (BBA)  increases  FERS  exceeds  the  related  total  per^ion 

employer  payments  to  tiie  pension  trust  employees'  withholding  rate  from  1999  expense  as  defined  in  SFFAS  No.  5.  the 

fund  equal  normal  cost  less  the  through  2001  without  correspondingly  «"»'*y  ^^°''^^  ««^°'f"^  ^°'  ^f  ^^^^ 

employees'  contribution.  For  most  decreasing  the  employer  entity's  "^^T  *t  ^^^'"°"^  The  entity 

CSRS,  employer  payments  to  the  payment  rate.  For  example,  if  FERS  should  include  tiie  transfer-out  when 

pension  trust  fund  are  by  law  set  at  noJmal  costs  were  $10,000  and  tiie  i!?™Tn?  T  °P«™^'°"f.  °"  '^ 

seven  peiamt  of  salaries  which  is  employees'  contribution  were  raised  "^iTA^l^iSriut^  .tlEliwK^t 

substantially  less  than  normal  costs  and  torn  $5,000  (as  calculated  absent  BBA)  exJ^edfL^  reutd  Son 

Soni'aTco^t'"''"""'^''''*'""  to  $5,500  by  the  BBA,  tiien  the  :;:5:^:  ^h'oS'ff^f a^arnTany 

^I^AS  No  5  explicitly  provides  ^^  To  MTT.SZ^'Si'.i^  ^P"*^^  ^^"^^'"^  ^"^^'^S  from  a' 

the  accounting  for  a  situation  in  which  « -^If,  „      ^      '1   uuIa  ♦  CSRS-related  payment  being  less  than 

pension  expeiise  is  more  than  employer  *f,'5°°i  However,  the  BBA  does  not  CSRS-related  pension  expense  in 

payments  tothe  pension  tioist  hmd.  The  ^'^^^  *«  employer  entity  to  reduce  its  calculating  the  amount  of  Uie  transfer 

difference  between  the  pension  expense  Payment,  and  tiierefore  tiie  employer  out.  Only  when  the  total  pension 

and  the  payment  to  the  plan  is  to  be  P^y*  ^°^*  '^  would  have  paid  without  payment  exceeds  total  pension  expense 

accounted  for  by  the  employer  entity  as  ^®  BBA,  $5,000.  The  $500  difference  would  a  transfer-out  be  recognized, 

imputed  financing.  between  the  $4,500  SFFAS  No.  5  12.  Example  #1: 

5.  However,  due  to  (1)  planning  and  pension  expense  and  the  $5,000  i.  if  an  employer  entity  calculates  total 
operational  requirements  of  budgetary  payment  to  the  pension  trust  fund  pension  expense  as  $635,000  reflecting 
administration  and  (2)  recent  represents  a  payment  in  excess  of  a  FERS-related  pension  expense  of 
legislation,  the  employer  entity's  FERS  pension  expense.  $535,000  and  a  CSRS-related  pension 
pension  expense  may  be  less  Oian  the            g  p^^  py  1997  qpM  has  indicated  expense  of  $100,000,'  and 
FERS-related  employer  payments  to  tiie  ^hat  employer  eniities  are  unlikely  to  .  ^  'K""^^^  '"l"^^  pension  payment 

pens^n  trust  fund.  report  total  payments  to  the  trust  fund  '"'^'f  "^'^^^r^^'^V^^nnnn 

6.  The  pension  expense  rate  used  by  .  *^           ttl\  employees  contribution,  of  $630,000 
civilian  employer  entities  to  calculate  '"  ^^^^^  °'  total  pensiori  expense  reflecting  $570,000  for  its  FERS 
pension  expense  is  supplied  by  tiie  ?»^  °l  ''°^^ .">**)  «*J^«  entity-wide  employees  and  $60,000  for  its  CSRS 
administrative  entity.  In  tiie  case  of  ^^^^'  altiiough  it  is  possible,  because  tiie  employees, 

FERS  and  CSRS,  tiie  administrative  amount  of  tiie  CSRS  contiibution  ijj  ^^^  jj  ^0^,^  ^^.^  jj^g  $35,000 

entity  is  tiie  Office  of  Personnel  deficiency  is  more  tiian  tiie  excess  FERS  pERS-related  excess  payment 

Management  (OPM).  OPM  analyzes  the  payment.  However.  OPM  believes  that  it  ($570,000-^535,000)  against  the  $40,000 

demographic  and  economic  »s  probable  that  total  payments  will  CSRS-related  under  payment  ($100,000- 

assumptions  periodically  and  exceed  total  pension  expense  (based  on  $60,000)  and  recognize  the  net  $5,000 

recalculates  normal  costs  (for  both  FERS  normal  cost  less  employee  underpayment  as  an  imputed  financing 

and  CSRS).2  The  recalculation  was  done  contributions)  in  future  years.  as  follows: 

DR.  Pension  Expense 635,000 

(FERS  5535,000  -i-  CSRS  SIOO.OOO) 

OR.  Funds  with  Treasury  630,000 

(FERS  $570,000  •«-  CSRS  S60,000) 
CR  Imputed  Financing •  5,000 

(S40.000-S35,000) 

13.  Example  *2:  Assuming  the  same  facts  as  in  the  paragraph  immediately  above  except  that  the  employer  entity 
makes  a  payment  of  $640,000  ($580,000  FERS-related  and  $60,000  CSRS-related)  instead  of  $630,000,  then  the  entity 
would  recognize  a  net  transfer-out  of  the  amoimt  that  the  FERS-related  excess  f>ayment  ($580,000-$535,000  =  $45,000) 
exceeded  the  CSRS-related  under  payment  ($100,000-n$60,000  =  $40,000)  as  follows: 

DR.  Pension  Expense  635,000 

(FERS  S535,000  >  CSRS  SIOO.OOO) 
DR  Transfer-out 5,000 

(S45.000-$40,000) 

CR.  Funds  with  Treasury  640,000 

(FERS  $580,000  •«- CSRS  S60,000) 


'This  is  separate  bom  OPM's  annual 
recalculation  of  the  actuarial  liability  which  can 


result  in  actuarial  gains  and  losses  the  accounting 
for  which  is  provided  in  SFFAS  No.  5. 


'The  amounts  used  for  CSRS  are  from  the 
example  in  SFFAS  No.  S.  paragraph  No.  78. 
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14.  Administrative  Entity  Intra-govemmental  Entries — The  administrative  entity  should  account  for  funds  received 
&om  employer  entities  in  excess  of  the  normal  cost  of  pension  expense  as  a  transfer-in.  The  administrative  entity 
should  include  the  transfer-in  when  determining  results  of  operations  on  its  statement  of  changes  in  net  position. 

15.  Adjusting  Entries — Employer  entities  that  recorded  total  FERS  payments  as  pension  expense  during  FY  1997 
will  need  to  adjust  their  accounts.  The  following  examples  use  the  amounts  from  paragraphs  12  and  13  above. 

a.  Example  *3 — if  the  entity  had  originally  recorded  the  following  pension  expense  based  on  an  earlier  provided 
normal  cost  rate: 

DR.  Pension  Expense 670,000 

(FERS  SS70.000  ^  CSRS  SIOO.OOO) 
CR.  Funds  with  Treasury '. "  630.000 

(FERS  S570.000  +  CSRS  S60.000)                                                                                             .,; 
CR.  Imputed  Financing  (CSRS) 40.000 

then,  when  the  revised  estimate  is  provided,  the  entry  would  recalculate  pension  expense  as  $635,000  (FERS-related 
$535,000  -•■  CSRS-related  $100,000)  and  adjust  the  accounts  accordingly  by  meaAS  of  the  following  two  simultaneous 
entries:  

(1)  to  reduce  pension  expense  from  $670,000  to  $635,000  (FERS  $535,000  +  CSRS  $100,000): 

DR.  Transfer-out 35.000 

CR.  Pension  Expense  .' - 35.000 

(2)  to  off-set  the  transfer-out  against  imputed  financing: 

DR.  Imputed  Financing ^ ~ « ~...» 35,000 

CR.  Transfer-out - •     35,000 

These  entries  adjust  the  accounts  to  the  amounts  that  would  have  been  entered  had  the  original  entry  reflected 
the  revised  normal  cost  as  shown  in  paragraph  12  above. 

b.  Example  #4 — Also,  if  the  entity's  accounting  resulted  in  a  net  transfer-out.  an  adjustment  may  be  necessary. 
For  example.,  using^  the  illustration  in  paragraph  13  above,  the  entity  may  have  originally  recorded  pension  expense 
based  on  an  earlier  provided  normal  cost  rate  as  follows: 

DR.  Pension  Expense 680,000 

(FERS  S580.000  *■  CSRS  SIOO.OOO) 

CR.  Imputed  Financing  (CSRS) 40.000 

CR.  Funds  with  Treasury  "640.000 

(FERS  S580.000  *■  CSRS  S60.000) 

then  the  adjustments  would  be  the  following  two  simultaneous  entries: 

(1)  to  reduce  pension  expense  from  $680,000  to  $635,000  (FERS  $535,000  ■*■  CSRS  $100,000): 

DR.  Transfer-out  „ 45.000 

(FERS  S580,000-S535.000  >  S45.000) 

CR.  Pension  Expense  45,000 

(2)  to  off-set  the  transfer-out  against  imputed  financing: 

DR.  Imputed  Financing  (CSRS) 40,000 

CR.  Transfer-out  40.000 
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These  entries  adjust  the  accounts  to 
the  amounts  that  would  have  been 
entered  had  the  original  entry  reflected 
the  revised  normal  cost  as  shown  in 
paragraph  13  above. 

Scope  of  Interpretation 

16.  This  interpretation  applies  \o 
employer  entity  pension  (and,  if 
applicable,  to  retirement  health  care) 
expense,  and  to  administrative  entity's 
receipt  of  funds  from  employer  entities, 
accoimted  for  in  accordance  with 
SFFAS  No.  5. 

Effective  Date 

17.  This  interpretation  should  be 
applied  for  reporting  periods  that  end 
on  or  alter  September  30. 1997.  The 


FASAB  has  reviewed  and  agreed  with 
this  interpretation.  After  this 
interpretation  is  signed  by  the  FASAB 
members  who  represent  the  Department 
of  the  Treasury,  the  Office  of 
Management  and  Budget,  and  the 
General  Accounting  Office,  it  will  be 
published  by  OMB  and  will  be  effective. 

Basis  for  Conclusions 

18.  Regarding  changes  in  normal  cost 
estimates,  the  prospective  treatment 
called  for  in  this  interpretation  reflects 
ciurent  practice,  including  APB 
Opinion  No.  20,  "Accounting  for 
Changes  in  Accounting  Estimate," 
which  provides  that  a  change  in 
accounting  estimate  should  be 
accounted  for  in  the  period  of  change. 


if  the  change  affects  that  period  only,  or 
in  the  period  of  change  and  future 
periods  if  the  change  affects  both. 

19.  Regarding  employer  payments  to 
the  pension  trust  fund  in  excess  of 
pension  expense,  such  payments  are  not 
an  employer  entity  expense  or  an 
administrative  entity  revenue.  Such 
payments  do  not  meet  the  definition  of 
employer  pension  expense  in  SFFAS 
No.  5.'  as  discussed  above,  nor  do  they 
meet  the  general  definition  of  expense.^ 


The  entity  receiving  the  transfer,  in  this 
case  an  employer  payment  in  excess  of 
pension  expense,  does  not  sacrifice 
anything  of  value  to  obtain  the  payment, 
and  the  transferring  entity  does  not 
acquire  anything  of  value  beyond  what 
it  would  have  gotten  had  it  contributed 
an  amoiuit  equalling  normal  cost  less 
the  employees'  contribution.  Thus,  such 
payments  meet  the  description  of 
"transfer-out"  provided  in  SFFAS  No. 
7.* 
|FR  Doc.  98-2698  Filed  2-3-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releese  No.  34-3M84;  international  Series 
Retoase  No.  1112;  File  Na  8R-CBOE-97- 
MJ 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated,  Relating  to  Listing  and 
Trading  of  Warrants  on  the  Asia  Tiger 
100  Index 

lanuary  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder .2 
notice  is  hereby  given  that  on  December 
5, 1997,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule     • 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
warrants  on  the  CBOE  Asia  Tiger  100 
Index  ("Asia  100"  or  "Lidex"),  a  broad- 
based  index  comprised  of  the  100 
highest  capitalized  stocks  fit>m  eight 
major  Asian  markets.  ^  The  text  of  the 


«SFFASNo.  5.  para.74. 

'  See  Sutements  of  FwlanI  Financial  Accounting 
Concepts  and  Standards.  Vol.  I.  Original 
Statements,  Appendix  E,  Consolidate  Glossary,  p. 
490.  wherein  expenses  are  defined  as: 

Outflows  or  other  using  up  of  assets  or 
incurrences  of  liabilities  (or  a  combination  of  both) 


during  a  period  from  providing  goods,  rendering 
services,  or  carrying  out  other  activities  related  to 
an  entity's  programs  and  missions,  the  beneHts  from 
which  do  not  extend  beyond  the  present  operating 
period. 

*  For  a  description  of  transfers-in/out,  see 
paragraphs  74  and  344  of  SFFAS  No.  7. 
"Accounting  for  Revenue  and  Other  Financing 
Sources  and  Concepts  for  Reconciling  Budgetary 
and  Financial  Accounting" 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'The  eight  Asian  markets  included  in  the  Index 
are:  Hong  Kong:  Indonesia:  Malaysia:  the 
Philippines:  Singapore:  South  Korea:  Taiwan:  and 
Thailand. 


proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  represented 
that  it  did  not  receive  any  comments  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  CBOE  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  CBOE  to  list  and 
trade  warrants  on  the  Index.  The 
Exchange  is  permitted  to  list  and  trade 
index  warrants  under  CBOE  Rule 
31.5(E).  The  listing  and  trading  of  index 
warrants  on  the  Asia  100  Index  will 
comply  in  all  aspects  with  CBOE  Rule 
31.5(E),  except  that  the  percentage  of 
foreign  country  securities  that  are  not 
subject  to  an  effective  comprehensive 
surveillance  sharing  agreement 
("CSSA"),  as  defined  below,  will  be 
greater  than  the  20%  prescribed  by  Rule 
31.5(E)(7). 

Rule  31.5(E)  requires,  among  other 
things,  that:  (1)  the  issuer  has  a  tangible 
net  worth  in  excess  of  $250,000,000  and 
otherwise  substantially  exceeds 
earnings  requirements  in  Rule  31.5(A) 
or  meet  the  alternate  guideline  in 
paragraph  (4)  of  Rule  31.5(E);  (2)  the 
term  of  the  warrants  shall  be  for  a 
period  ranging  from  one  to  five  years 
fi-om  date  of  issuance;  (3)  the  minimum 
public  distribution  of  such  issues  shall 
be  1,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000;  and  (4)  foreign  country 
securities  or  American  Depositary 
Receipts  ("ADRs")  that  are  not  subject 
to  an  effective  CSSA  and  have  less  than 
50%  of  their  global  trading  voliune  in 
dollar  value  in  the  United  States,  shall 
not,  in  the  aggregate,  represent  more 


*  The  text  of  the  proposed  rule  change  contains 
a  list  of  the  component  securities  including  the 
countries  they  represent,  the  individual  component 
security  weights,  the  country  Index  weights, 
average  daily  trading  value  for  each  security  and 
country  and  market  capitalization  for  each  security 
and  country. 


than  20%  of  the  weight  of  an  index, 
imless  such  index  is  otherwise 
approved  for  warrant  or  option  trading. 

index  design.  "Die  Index  was 
designed,  and  will  be  maintained,  by 
the  Exchange.  The  CBOE  represents  that 
the  Index  is  a  broad  based  index 
currently  composed  of  the  100  highest 
capitaUzed  stocks  from  Hong  Kong. 
Indonesia,  Malaysia,  the  Philippines, 
Singapore,  South  Korea.  Taiwan  and 
Thailand.  These  stocks  were  selected  for 
their  market  capitalization  and 
liquidity.  The  CBOE  believes  that  they 
are  representative  of  the  composition  of 
the  broader  equity  markets  in  each  of 
the  eight  countries.  The  component 
securities  represent  several  industry 
groups  including:  airlines:  financial 
institutions;  high  technology;  real  estate; 
telecommimications;  and  utilities. 

The  total  capitalization  of  the      ^ 
component  seoirities  in  the  Index  on 
November  17.  1997  was  $517  billion.* 
The  average  capitalization  on  that  date 
was  $5.17  billion.  The  individual 
market  capitalization  of  these 
component  securities  ranged  from  $598 
million  to  $41.76  billion  on  November 
17,  1997.  The  components  in  the  Index 
had  average  U.S.  dollar  volume  of 
$20.56  million  per  day  and  ranged  from 
$600,000  to  $227.6  million  per  day 
during  1997  through  October  31.  As  of 
November  17. 1997,  the  highest 
weighted  component  security  (HSBC 
Holdings.  PLC  of  Hong  Kong)  comprised 
approximately  4.98%  of  the  index 
weight  while  the  lowest  weighted 
component  security  (Hang  Lung 
Development,  Co.  of  Hong  Kong) 
comprised  approximately  0.22%  of  the 
Index  weight.  The  five  highest  weighted 
securities  comprised  approximately 
19.82%  of  the  index  weight. 

The  Asia  100  is  a  modified 
capitalization-weighted  index.  Each  of 
the  stocks  fix)m  a  particular  country  will 
be  adjusted  annually  to  reflect  its 
relative  market  value  compared  to  the 
other  stocks  from  that  country.  In 
addition,  each  country  is  weighted 
based  on  the  relative  size  of  its  stock 
market  in  relation  to  that  of  other  Asia 
100  countries.  The  CBOE  believes  this 
design  gives  the  Index  significant 
coverage  of  the  countries'  largest  and 
most  liquid  stocks  and  a  proxy  for  the 
stock  portfolios  held  by  foreign 
investors  in  these  countries.  The  CBOE 
also  believes  that  warrants  on  the  Index 
will  provide  investors  with  a  low-cost 
means  of  participating  in  the 
performance  of  the  Asian  economy  and 
hedging  against  the  risk  of  investing  in 
those  economies. 


'  All  values  are  expressed  in  U.S.  dollars  at  the 
prevailing  rates  on  November  17,  1997. 
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Country  weights  «irill  be  based  uptn 

the  relative  size  of  each  country's  stock 
market  at  the  time  the  Index  is 
established.  Country  weights  will  be 
rounded  to  the  nearest  2%  based  on  the 
Intemation  Federation  of  Stock 
Exchange  month-end  market  values 
used  in  the  country  rebalancing.  For 
example,  a  coiuitry  with  an  Asia  100 
market  share  of  28.67%  will  have  a 
country  weight  of  28%.  Once  a 
country's  weight  is  determined,  the 
individual  stocks  within  a  country  will 
be  selected  based  on  the  Stock  Selection 
Criteria,  as  deflned  below. 

When  required  to  make  the  country 
weights  sum  up  to  100%  due  to 
rounding,  the  country  weight  whose 
weight  would  normally  be  rounded  up 
(down)  will  be  rounded  down  (up)  if  the 
weight  is  the  closest  to  the  midpoint 
between  two  weights.  Country  weights 
are  capped  at  40%  for  the  largest 
country  and  at  20%  for  a  country  with 
which  there  is  an  effective 
comprehensive  surveillance  sharing 
agreement,  as  defined  below.  Currently, 
the  Exchange  has  effective  CSS  As,  as 
defined  below,  with  Hong  Kong  and 
Taiwan  and  is  in  discussion  with 
Malaysia  to  finalize  an  agreement. 

Initial  listing  and  maintenance 
criteria  and  rebalancing.  To  be  included 
in  the  Index  a  stock  must  meet  the 
following  minimum  stock  selection 
criteria:  (D  The  miilimum  market  value 
of  the  company  during  the  past  year 
must  have  been  greater  than  S50 
million;  (2)  the  minimum  dollar  trading 
value  of  turnover  of  the  stock  must  have 
been  $100  million  in  the  past  year:  (3) 
the  minimum  monthly  trading  volume 
of  the  stock  in  any  month  during  the 
past  year  must  have  been  greater  than  S5 
million;  (4)  the  stock  must  have  traded 
on  at  least  95%  of  the  country's  trading 
days;  and  (5)  at  least  20%  of  a 
company's  stock  must  be  available  to 
foreign  investors. 

The  Index  will  be  rebalanced 
annually  (most  likely  in  March)  in  the 
event  that  a  country's  stock  market 
expands  or  contracts  in  relation  to  the 
markets  of  the  other  countries 
represented  in  the  Index.  There  will  be 
a  4%  limit  on  the  change  that  will  be 
made  to  a  country's  weight  at  the 
rebalancing  so  that  a  single  year 
aberration  for  a  particular  market  does 
not  improperly  affect  the  Index.  The 
weights  of  other  countries  will  be 
adjusted  accordingly.  A  country's  whose 
weight  falls  below  1%  may  be  retained 
in  the  Index  based  on  the  Exchange's 
determination  of  foreign  investment  in 
the  country  and  other  factors.  CBOE 
staff  may  determine  to  retain  a  country's 
weight  in  the  Asia  100  Index  at  the  2% 
level  after  its  weight  has  fallen  below 


1%  of  the  market  value  of  the  countries 
represented  in  the  Index.  Weights  of  the 
other  countries,  will  be  ad)U8ted 
accordingly. 

Stock  weights  within  a  country  will 
be  rebalanced  twice  annually  (most 
likely  in  March  and  September)  of  eech 
year  based  on  the  capitalization  of 
stocks  and  the  countiy  weights 
determined  at  the  annual  country 
weighting  rebelancing  as  of  the  last 
business  day  of  the  previous  year.  Each 
stock's  price  on  the  day  of  the 
rebalancing  will  be  multiplied  by  the 
number  of  shares  (rounded  to  the  fourth 
decimal  place)  so  that  the  stock  weight 
in  the  Index  represents  its  share  of  the 
market  value  of  the  stocks  selected 
wnthin  the  country.  Stock  weights  will 
be  capped  such  that  the  weight  of  the 
largest  stock  in  a  country  may  not  be 
greater  than  50%  of  that  country's 
weight  at  rebalancing.  Weights  of  the 
other  stocks  of  the  country  will  be 
adjusted  accordingly.  For  example,  if  a 
stock  represents  30%  of  the  market 
value  within  a  country,  its  weight 
within  the  country  will  be  30%. 
Further,  if  the  stock  represents  30%  of 
the  market  value  in  a  country  with  an 
Asia  100  coimtry  weight  of  28%,  the 
stock's  weight  in  the  entire  Asia  100 
Index  will  be  8.4%.  i.e.  30%  share 
within  the  country  x  28%  country 
weight=8.4%.  The  weight  of  each 
selected  stock  will  remain  constant  until 
the  next  stock  rebajancing.  except  for 
adjustments  due  to  circumstances 
described  below. 

Stocks  in  the  Asia  100  Index  may 
need  to  be  replaced  between 
rebalancings  due  to  corporate, 
governmental  or  regulatory  actiens  or 
when  the  stock  no  longer  meets  the 
eligibility  criteria.  In  these  cases. 
Exchange  staff  will  replace  the  stock 
with  a  stock  from  a  replacement  list  of 
stocks  maintained  by  Exchange  staff. 
Eligible  stocks  will  be  ranked  by  market 
capitalization  on  the  date  of  the 
rebalancing.  Also,  the  Exchange  staff 
will,  where  the  circumstances  permit, 
endeavor  to  provide  at  least  three 
business  days  notice  prior  to  making 
such  changes.  To  maintain  continuity  of 
the  Index,  the  divisor  of  the  Index  will 
be  adjusted  to  reflect  certain  events 
relating  to  the  component  stocks.  These 
events  include,  but  are  not  limited  to, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions. 

CaJculation  and  dissemination  of 
Index  value.  The  CBOE  asserts  that  the 
methodology  used  to  calculate  the  value 
of  the  Index  is  similar  to  the 
methodology  used  to  calculate  the  value 
of  other  well-known  broad-based 
indices.  The  Index  base  value  was 
established  at  200  on  November  17, 


1907.  The  level  of  the  Index  reflects  the 
total  market  value  of  all  100  component 
stocks  relative  to  a  particular  base 
pwiod.  The  daily  calculation  of  the  Asia 
100  Index  is  computed  by  dividing  the 
total  market  value  of  the  100  companies 
in  the  Index  by  the  Index  divisor.  The 
divisor  keeps  the  Index  comparable  over 
time  and  is  adjusted  periodically  to 
maintain  the  Index.  Similar  to  other 
stock  index  values  based  on  Asian 
markets,  the  value  of  the  Index  will  be 
calculated  by  CBOE  and  disseminated 
once  per  day  prior  to  the  opening  in  the 
U.S.  via  the  Cations  Price  Reporting 
Authority  or  the  Consolidated  Tape 
Association.* 

In  the  event  that  a  security  does  not 
trade  on  a  given  day,  the  previous  day's 
last  sale  price  is  used  for  purposes  of 
calculating  the  Index  Prices  used  to 
value  the  stocks  will  be  based  upon  the 
closing  prices  for  the  stocks  at  the 
primary  exchanges  for  the  respective         e 
stocks.  Primary  and  backup  pricing 
sources,  including  Bloomberg,  will  be 
used  to  get  the  closing  price  for  the 
stocks.  Stocks  in  the  Asia  100  Index  will 
be  valued  in  U.S.  dollars  using  each 
country's  cross-riaite  to  the  U.S.  dollar. 
Bloomberg's  Composite  Ne^  York  rates, 
or  comparable  rates,  quoted  at  7:00  a.m. 
Chicago  time  will  be  used  to  convert  the 
stock  prices  from  the  respective 
coimtries  to  U.S.  dollars.  If  thwe  are 
several  quotes  at  7:00  a.m.  for  the 
currency,  the  first  quoted  rate  in  that 
minute  will  be  used  to  calculate  the 
Asia  100  Index.  In  the  event  that  there 
is  no  Bloomberg  exchange  rate  for  a 
country's  currency  at  7:00  a.m.,  stocks 
will  be  valued  at  the  first  U.S.  dollar 
cross-rated  quoted  prior  to  7:00  a.m. 

Index  warrant  trading  (exercise  and 
settlement.  The  proposed  warrants  will 
be  direct  obligations  of  their  issuer 
subject  to  cash-settlement  in  U.S. 
dollars,  and  either  exercisable 
throughout  their  life  [i.e..  American 
style)  or  exercisable  only  on  their 
expiration  date  [i.e.,  European  style). 
Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  index  value  has  declined  below 
a  pre-state  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upcMi 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  index  value  has  increased  above 
the  pre-stated  cash  settlement  value.  If 
"out-of-the-money"  at  the  time  of 


expiration,  the  warrants  would  expire 
worthless. 

The  procedures  for  determining  the 
cash  settlement  value  for  the  warrants 
have  not  yet  been  determined  by  the 
CBOE.  Once  those  procedures  have  been 
determined  by  the  CBOE,  they  will  be 
fully  set  forth  in  the  prospectus  and  in 
the  Information  Circular  distributed  by 
the  Exchange  to  its  membership  prior  to 
the  commencement  of  trading  the 
warrant.' 

Warrant  listing  standards  and 
customer  safeguards.  Sales  practice 
rules  applicable  to  the  trading  of  index 
warrants  are  provided  for  in  Exchange 
Rule  30.50  and  to  the  extent  provided 
by  Rule  30.52  they  are  also  contained  in 
Qiapter  IX  of  the  Exchange's  Rules. 
Rule  30.50  governs,  among  other  things, 
communications  with  the  public.  Rule 

30.52  subjects  the  transaction  of 
customer  business  in  stock  index 
warrants  to  many  of  the  requirements  of 
Chapter  IX  of  the  Exchange's  rules 
dealing  with  public  customer  business, 
including  suitability.  For  example,  no 
member  organization  may  accept  an 
order  firom  a  customer  to  purchase  a 
stock  index  warrant  unless  that 
customer's  account  has  been  approved 
for  options  transactions.  The  listing  and 
trading  of  index  warrants  on  the  Asia 
100  Index  will  be  subject  to  these 
guidelines  and  rules. 

Other  exchange  rules.  The  margin 
requirement  for  a  short  Index  warrant 
will  be  100%  of  the  premium  plus  15% 
of  the  underlying  value,  less  out-of-the- 
money  dollar  amount,  if  any,  to  a 
minimum  of  10%  of  the  Index  Value.  A 
long  Index  warrant  position  must  be 
paid  for  in  full.  Straddles  will  be 
permitted  for  call  and  put  Index 
warrants  covering  the  same  underlying 
value.  The  margin  requirements  are 
provided  for  under  Exchange  Rules 

30.53  and  12.3. 

The  applicable  position  and  exercise 
limit  will  be  determined  pursuant  to 
Exchange  Rule  30.35(a).  Pursuant  to 
Exchange  Rules  4.13(a)  and  30.35(e) 
each  member  will  be  required  to  file  a 
report  with  the  Department  of  Market 
Regulation  of  the  Exchange  identifying 
those  customer  accounts  with  an 
aggregate  position  in  excess  of  100,000 
Index  wari'ants  overlying  the  same  stock 
index. 

Surveillance.  In  evaluating  new 
derivative  instruments,  the  Commission, 
consistent  with  the  protection  of 
investors,  considers  the  degree  to  which 
the  derivative  instrument  is  susceptible 


to  manipulation.  The  ability  to  obtain 
information  necessary  to  detect  and 
deter  market  manipulation  and  other 
trading  abuses  is  a  critical  factor  in  the 
Commission's  evaluation.  It  is  for  this  / 
reason  that  the  Commission  requiies'v ' 
that  there  be  a  CSSA  in  place  between 
an  exchange  listing  or  trading  a 
derivative  product  and  the  exchanges 
trading  the  stocks  underlying  the 
derivative  contract  that  sp>ecifically 
enables  officials  to  survey  trading  in  the 
derivative  product  and  its  underlying 
stocks."  Such  agreements  provide  a 
necesisary  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  For  foreign  stock  index  derivative 
products,  these  agreements  are 
especially  important  to  facilitate  the 
collection  of  necessary  regulatory, 
surveillance  and  other  information  from 
foreign  mrisdictions. 

In  order  to  address  the  above  noted 
concerns,  the  CBOE  entered  into  an 
effiective  CSSA  agreement  with  the 
Stock  Exchange  of  Hong  Kong  ("HKSE") 
on  October  1, 1992,  pursuant  to  which 
the  CBOE  will  be  able  to  obtain  market 
surveillance  information  firom  the 
HKSE.  The  CBOE  also  entered  into  an 
effective  CSSA  with  the  Taiwan  Stock 
Exchange  in  October  1997.  In  addition, 
the  CBOE  entered  into  a  sharing 
agreement  with  the  Kuala  Lumpur 
(Malaysia)  Stock  Exchange  on  January  6, 
1995  which  is  currently  being  reviewed 
by  the  Commission  to  determine  its 
effectiveness.  In  addition,  the  CBOE 
notes  that  no  single  uncovered  country 
in  the  Index  may  represent  more  than 
20%  of  the  Index  weight. 

As  of  November  17, 1997,  stocks  from 
Hong  Kong  (28%  Index  weight), 
Malaysia  (20%  Index  weight)  and 
Taiwan  (18%  Index  weight)  represent 
66%  of  the  Index  weight.  As  a  result,  no 
single  uncovered  country  represents 
more  than  10%  (Singapore)  of  the  Index 
weight  and  no  two  uncovered  countries 
represent  more  than  18%  (Singapore 
and  South  Korea)  of  the  Index  weight. 
Although  the  Asia  100  does  not  comply 
with  CBOE  Rule  31.5(E)(7),  because 
foreign  country  securities  or  ADRs  that 


*  None  of  the  A»ian  markcu  npi— ented  in  the 
Ind«x  urn  open  for  trading  during  US.  market 
trading  hours. 


'Phone  conversation  between  Timothy 
Thompson.  CBOE  and  Marianne  H.  Duffy.  Special 
Counsel.  Division  of  Market  Regulation, 
Commission  on  January  22. 199B. 


"The  Commission  believes  that  the  ability  to 
obtain  relevant  surveillance  information,  including, 
among  other  things,  the  identity  of  the  ultimate 
purchasers  and  sellers  of  securities,  is  an  essential 
and  necessary  component  of  a  CSSA.  A  CSSA 
should  provide  the  parties  thereto  with  the  ability 
to  obtain  information  necessary  to  detect  and  deter 
market  manipulation  and  other  trading  abuses. 
Consequently,  the  Commission  generally  requires 
that  a  CSSA  require  that  the  parties  to  the 
agreement  provide  each  other,  upon  request, 
information  about  market  trading  activity,  clearing 
activity  and  customer  identity.  See  Securities 
Exchange  Act  Release  No.  31529  (November  27. 
1992). 


are  not  subject  to  a  CSSA  and  have  less 
that  50%  of  their  global  trading  volume 
in  dollar  value  in  the  United  States,  do 
not,  in  the  aggregate,  represent  more 
than  20%  of  the  weight  of  an  index,  the 
CBOE  believes  that  its  existing  effective 
CSSAs  along  with  the  fact  that  the  Index 
contains  100  component  seciuities  from 
eight  countries  effectively  eliminates  the 
possibility  of  manipulation. 

2.  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  of  that  Act 
in  particular,  in  that  it  will  permit 
investors  to  trade  warrants  on  the  Asia 
100  Index  pursuant  to  Exchange  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  thereby 
promoting  just  and  equitable  principles 
of  trade,  removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protecting  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  the  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
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Secretary.  Securities  and  Exchange 
Conunission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  ins(>ection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-97-64  and 
should  be  submitted  by  February  25. 
1998. 

For  tile  Conunission.  by  th«  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margant  H.  McFarlaad. 
Dtputy  Secntary. 
|FR  Doc.  98-2689  Filed  2-3-98:  8:45  am) 


SECURITIES  ANO  EXCHANGE 
COMMISSION 

(IMeeee  Na  34-3WaO;  FHe  Na  SR-OCC- 
f7-12J 

Salf-Regulalory  Organlzationa;  Delta 
Clearing  Corp.;  Notice  of  Rling  and 
IranecNale  Effectiveneea  of  e  Proposed 
Rule  Chenge  to  Ctartfy  Proceduree 
RelaUng  to  Collateral  Subatitutlon  and 
Termlnetion 

January  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").>  notice  is  hereby 
given  that  on  December  31,  1997,  Delta 
Clearing  Corp.  ("DCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
m  below,  which  items  have  been 
primarily  prepared  by  DCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  certain  procedures 
for  repurchase  agreement  transactions 


with  respect  to  collateral  substitution 
and  termination. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Propossd  Rule 
Change 

In  its  filing  with  the  Commission, 
DCC  includml  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  any 
comments  received  by  DCC  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DCC 
has  prepared  svimmaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements.' 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  June  28. 1996,  the  Financial 
Accounting  Standards  Board  issued 
Statement  No.  125,  Accounting  for 
Transfers  and  Servicing  of  Financial 
Assets  and  Extinguishments  of 
Liabilities  ("FASB  125").  FASB 
institutes  new  accounting  rules  for 
generally  accepted  accounting 
principles  applicable  to  all  transactions 
involving  transfers  of  financial  assets, 
including  repurchase  agreements  and 
buy-back/sell-back  transactions.  FASB 
125  became  effective  on  January  1. 1998. 

Under  FASB  125,  the  accounting 
treatment  of  repurchase  transactions 
may  differ  based  on  the  specific  terms 
of  each  transaction.  For  example,  where 
the  repurchase  agreement  provides  the 
purchaser  with  the  right  to  sell  or  to 
repledge  the  underlying  collateral  and 
the  seller  does  not  have  the  right  to 
substitute  the  securities  used  as 
collateral  or  to  terminate  the  agreement 
on  short  notice  (i.e..  no  control  over  the 
collateral),  FASB  125  will  require  the 
seller  to  classify  the  securities  used  as 
collateral  as  a  "receivable  for  seou-ities 
pledged"  and  not  as  "securities  in 
inventory"  as  they  are  currently 
classified. 

In  response  the  FASB  125,  many 
participants  in  the  repurchase  market, 
with  the  assistance  of  the  Bond  Market 
Association,  have  adopted  amendments 
to  their  master  repurchase  agreements 
that  contain  a  provision  that  grants  to 
the  seller  a  right  of  substitution  or 
termination.  Pursuant  to  such 
provisions,  if  a  buyer  rejects  a  seller's 
attempt  to  substitute  collateral,  the 
seller  has  a  right  to  terminate  the 
repurchase  agreement.  If  the  seller 
exercises  its  right  of  termination,  it  must 
pay  the  buyer  its  costs  (e.g.,  to  enter  into 


a  replacement  transaction  and  to 
terminate  hedging  transactions  or 
related  transactions  %vith  third  parties) 
and  any  losses  incurred.  These 
provisions  %vill  provide  the  seller  with 
effective  control  over  the  securities  used 
as  collateral  and  therefore  will  mitigate 
the  impact  of  FASB  125. 

While  incorporation  of  this 
amendment  is  optional,  DCC  believes 
that  many  of  its  participants  will  use 
agreements  that  contain  this  new 
substitution  and  termination  provision 
beginning  January  1. 1998.  Therefore. 
DOC  is  proposing  to  amend  its  rules  and 
procedures  to  recognize  the  use  of 
agreements  that  contain  this 
substitution  and  tennination  provision 
and  to  clarify  DCCs  existing  notice 
requirements  involved  in  the  exercise  of 
the  right  of  substitution  and  tennination 
pursuant  to  such  provisions. 

Pursuant  to  DCC's  procedures,  if  the 
buyer  elects  not  to  accept  the  substitute 
collateral,  it  must  notify  DCC  by  the 
close  of  the  business  day  unless  the 
notice  of  substitution  was  given  by  the 
seller  after  10:15  a.m.,  in  which  case  the 
buyer  must  notify  DCC  prior  to  the  close 
of  business  on  the  next  business  day. 
With  the  notice  of  rejection,  the  buyer 
must  provide  to  DCC  its  calculation  of 
the  expenses  that  it  will  incur  as  a  result 
of  the  termination  of  the  transaction.  If 
the  seller  exercises  its  right  of 
terminati<m,  the  seller  must  pay  DCC 
the  buyer's  computation  of  expenses  by 
the  close  of  the  business  day  on  the  day 
of  termination. 

DCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Exchange  Act  ^  and  the  rules  and 
regulations  promulgated  thereunder 
because  the  proposed  rule  change  will 
clarify  procediues  with  respect  to 
substitution  and  termination. 

B.  Self-Regulatory  Organization 's 
Statement  on  Biuden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

C.  Self-Repilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiRsctiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  purauant  to  Section 


19(b)(3)(A)(iii)  of  the  Act  *  and  Rule 
19b-4(eM4)  thereunder  '  in  that  the 
proposal  effects  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
does  not  significantly  affiect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  person  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wiihen  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission.  450  Filth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  DCC. 
All  submissions  should  refer  to  the  Pile 
No.  SR-DCC-97-12  and  should  be 
submitted  by  February  25, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc  98-2690  Filed  2-3-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaess  Na  34-^9683:  Hie  No.  SR-NYSE- 
97-38] 

Self-Regulatory  Organlzationa;  Notice 
of  RUrtg  of  Propoaed  Rule  Change  by 
the  New  Yorli  Stock  Exchange,  Inc.  to 
Amend  Ita  Rule  13  to  Create  a  New 
Percentage  Order  Type  to  be  Called 
"immediate  Execution  or  Cancel 
Election" 

January  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  2, 
1998,  the  New  Yoric  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  proposed  rule  change  seeks  to 
amend  Rule  13  to  provide  that  if  a 
percentage  order  is  marked  "Immediate 
Execution  or  Cancel  Election,"  the 
elected  portion  of  a  percentage  order 
with  this  designation  is  to  be  executed 
immediately  in  whole  or  in  part  at  the 
price  of  the  electing  transaction.  If  the 
elected  portion  cannot  be  so  executed, 
the  election  shall  be  deemed  cancelled, 
and  shall  revert  back  to  the  percentage 
order  and  be  subject  to  subsequent 
election  or  conversion.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  NYSE,  and 
at  the  Commission. 

n.  Self-Ragulatoiy  Oi^anization's 
Statement  of  tlw  Purpose  of,  and 
Statutory  Basis  for,  ^  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below,  llie  NYSE  has 
prepared  siuiunaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


•17  CFR  20O.3O-3(a)(12)  (1994). 

>  is  U.S.C  7a*(bHi). 


'  Tht  Commission  has  modifiitd  such  summariM.  *  IS  U.S.C  78i)-l. 


*  15  U.S.C  7e8(b)(3MAKill). 
*17CFR240.19b-4(e). 

•  17  CFR  2O0.3O-3(aMl2). 


» 15  U.S.C  7Ss(b)(l). 
»17CFR240.19b-4. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currentiy,  NYSE  Rule  13  provides  for 
three  tyj>es  of  percentage  orders:  straight 
limit,  last  sale  (which  pursuant  to  a 
recently  approved  amendment,  can  be 
further  designated  "last  sale  cumulative 
volume"),  and  "buy  minus/ sell  plus." 
The  election  provisions  of  each  type  of 
percentage  oider  operate  as  follows: 

Straight  Limit:  When  a  trade  takes  place,  an 
amount  of  shares  equal  to  the  size  of  that 
trade  is  "elected"  as  a  limit  order,  and 
becomes  a  "held"  order  executable  at  a  price 
within  the  overall  limit  on  the  order. 
Typically,  the  limit  price  is  above  the  market 
when  the  order  is  entered  (in  the  case  of  an 
order  to  buy),  or  below  the  market  (in  the 
case  of  an  order  to  sell). 

Last  Sale:  When  a  trade  takes  place,  an 
amount  of  shares  equal  to  the  size  of  that 
trade  is  "elected"  as  a  limit  order,  and 
becomes  a  "held"  order  executable  at  the 
price  of  that  trade,  or  at  a  better  price,  within 
the  overall  limit  of  the  order.  If  the  order  is 
further  designated  "last  sale  cumulative 
volume,"  an  elected  portion  of  such  order 
can  move  with  the  market  and  become  a  held 
limit  order  executable  at  the  price  of 
subsequent  transactions  that  are  higher  (in 
the  case  of  a  buy  order)  or  lower  (in  the  case 
of  a  sell  order),  within  the  overall  limit  price 
on  the  order.  Typically,  the  limit  price  is 
above  the  market  when  the  order  is  entered 
(in  the  case  of  a  buy  order)  or  below  the 
market  (in  the  case  of  a  sell  order). 

"Buy  Minus/Sell  Plus":  When  a  trade  takes 
place,  an  amount  of  shares  equal  to  the  size 
of  the  trade  is  elected,  and  becomes  a  "held" 
order  executable  only  on  stabilizing  ticks.  An 
order  of  this  type  must  be  further  qualified 
by  placing  an  overall  limit  price  on  the  order. 

The  Exchange  believes  that  the 
application  of  the  election  provisions  do 
not  meet  the  interests  of  some  investors 
placing  percentage  orders,  particularly 
straight  limit  and  last  sale  percentage 
orders: 

Strai^t  Limit:  Investors  entering    . 
percentage  qrders  seek  to  trade  along  with 
the  trend  of  the  market,  without  initiating 
price  changes  or  otherwise  influencing  the 
equilibrium  of  buying  and  selling  interest 
When  a  straight  limit  percentage  order  is 
elected,  it  will  typically  receive  an  execution 
in  one  of  two  ways: 

(1)  There  is  sufficient  additional  liquidity 
at  the  price  of  the  electing  transaction  for  the 
elected  portion  to  receive  an  immediate 
execution  at  the  price  of  the  electing 
transaction;  or 

(2)  If  the  order  cannot  receive  an 
immediate  execution  at  the  price  of  the 
electing  transaction,  it  is,  as  a  held  order 
whose  limit  is  above  the  market  (in  the  case 
of  a  buy  order)  or  below  the  market  (in  the 
case  of  a  sell  order),  required  to  be 
immediately  executed  (or  stopped)  against  - 
the  contra  side  of  the  market 
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An  execution  pursuant  to  (2)  above 
may  initiate  a  price  change,  contrary  to 
the  "go  along"  expectations  of  the 
customer.  In  most  instances  percentage 
orders  represent  a  desire  to  trade  along 
with,  rather  than  ahead  of.  the  market. 

Last  Sale:  Investors  entering  last  sale 
percentage  orders  also  seek  to  trade  along 
with  the  trend  of  the  market.  When  a  last  sale 
percentage  order  is  elected,  it  will  typically 
receive  an  execution  in  one  of  three  ways: 

(1)  There  is  sufficient  additional  liquidity 
at  the  price  of  the  electing  transaction  for  the 
elected  portion  to  receive  an  immediate 
execution  at  the  price  of  the  electing 
transaction:  or 

(2)  If  the  order  cannot  receive  an 
immediate  execution  at  the  price  of  the 
electing  transaction,  it  is  sequenced  with 
other  limit  orders  at  that  price,  and  will 
receive  an  execution  when  there  is  sufficient 
contra  side  interest  for  trades  to  he  effected 
at  that  price;  or 

(3)  In  the  case  of  a  last  sale  cumulative 
volume  percentage  order,  the  order's 
executable  price  can  move  to  the  level  of 
prices  of  subsequent  trades,  but  the  order 
will  receive  an  execution  only  when  there  is 
sufficient  contra  side  interest  for  trades  to  be 
effected  at  those  subsequently  established 
prices. 

Executions  pursuant  to  (2)  and  (3) 
above  may  not  always  be  able  to  be 
effected,  as  the  market  trend  may 
continue  to  move  away  from  the  price 
at  which  the  order  may  be  executed. 
Elected  portions  of  the  last  sale 
percentage  order  may  lag  behind 
movement  of  the  market,  which  defeats 
the  investor's  purpose  in  entering  the 
order. 

In  response,  the  Exchange  is 
proposing  a  new  percentage  order  type 
called  "immediate  execution  or  cancel 
election."  The  Exchange  believes  that 
consistent  with  the  underlying 
philosophy  of  the  percentage  order 
rules,  any  proposed  approach  to 
•ccoramodating  investors  should  limit 
the  specialist's  discretion  in 
representing  such  orders,  while  still 
allowing  a  degree  of  flexibility  to  meet 
the  needs  of  those  entering  th^  orders. 
The  Exchange  notes  that  "Immediate  or 
Cancel"  is  a  recognized  order  type 
under  Exchange  Rule  13.  By  placing  this 
designation  on  the  percentage  order,  the 
investor  would  require  the  specialist  to 
treat  an  election  as  cancelled  unless  the 
elected  portion  can  be  executed 
immediately  (in  whole  or  in  part)  at  the 
price  of  the  electing  transaction.  If  the 
order  cannot  be  so  executed,  the 
election  would  be  cancelled,  and  the 
unexecuted  elected  portion  would 
revert  to  the  percentage  order,  sub)ect  to 
subsequent  election  (and  execution/ 
cancellation  as  above)  or  conversion. 
The  NYSE  beUeves  that  this  approach 
sets  forth  objective  criteria  to  guide  the 


specialist's  representation  of  the  order, 
while  ensuring  that  the  elected  portion 
does  not  lead  the  market  by  initiating 
any  significant  price  change,  thereby 
defeating  the  investor's  objectives.  'The 
investor's  instructions,  not  the 
specialist's  discretion,  would  dictate 
how  the  order  is  handled.  The  Exchange 
notes  that  an  investor  seeking  to  have  a 
percentage  order  executed  under  current 
rules  would  be  free  to  continue  to  do  so 
by  simply  designating  the  order  as  one 
of  the  three  currently  existing  order 
types. 

2.  Statutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  3  that  an  Exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  will 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fne  and  open  market  to 
accommodate  investors  by  requiring  the 
specialist  to  treat  an  election  as 
cancelled  unless  the  elected  portion  can 
be  executed  immediately  at  the  price  of 
the  electing  transaction. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  com(>etition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


m.  Date  of  EflectiveiMaa  of  the 
Proposed  Rule  Qiange  and  Timing  fer 
Commiasioa  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  (m* 
within  such  longer  f>eriod  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  this 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  v^ll  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  Number  SR-^vTY SE- 
97-38  and  should  be  submitted  by 
February  25, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Marsarat  R  McFarland, 

Deputy  Secretary. 

(FR  Doc.  9a-2691  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  th*  SacraMry 
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CoNactfon  Activtty  Under  OMB  Raviaw 

AQENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 
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r:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  {OMB)  tor 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 


>  IS  U.S.C  7a<(bKs). 


*  17  CFR  200.3O-3UN12)- 


period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  October  29, 1996  (61  FR 
55835-55836)  and  a  Notice  of  Final 
Determination  was  published  on  July 
22.  1997  (62  FR  39299). 
DATES:  Comments  must  be  submitted  on 
or  before  March  6, 1998. 
FOR  FURTHER  MFORMATKM  COKTACT:  Ms. 
Claretta  Duren,  Office  of  Engineering, 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590,  (202)  418-8567  or  (202)  366- 
4636.  Office  hours  are  bom  7:30  a.m.  to 
4:00  p.m.,  e.t.,  Monday  thru  Friday, 
except  Federal  holidays. 
SUPPLEMBITARY  information: 

Federal  Highway  Administration,  DOT 

Title:  Bid  Price  Data. 

OMB  Number:  2125-0010. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Affected  Public:  State  highway 
agencies. 

Form(s):  FHWA-45. 

Abstract:  The  form  FHWA-45,  "Bid 
Price  Data,"  is  needed  to  monitor 
changes  in  purchasing  power  of  the 
Federal-Aid  construction  dollar.  FHWA 
has  found  it  necessary  to  follow  these 
trends  so  that  changes  in  highway 
construction  prices  can  be  measured 
and  funding  level  recommendations  to 
Congress  can  be  justified.  Form  FHWA- 
45  is  prepared  for  Federal-Aid  highway 
construction  contracts  greater  than  $0.5 
million  in  the  50  States  plus 
Washington,  DC,  and  Puerto  Rico.  Data 
reported  in  the  form  FHWA-45  are  six 
major  items  of  highway  construction, 
together  with  the  total  materials  and 
labor  costs  of  the  project,  taken  from  the 
bid  tabulation  of  construction  items 
submitted  by  the  lowest  or  winning 
bidder  to  the  State  highway  agency.  The 
highway  agencies  furnish  copies  of  the 
bid  tabulation  to  the  FHWA  Division 
offices. 

Estimated  Annual  Burden  Hours:  484. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW.. 
Washington.  DC  20503.  Attention 
FHWA  Desk  Officer. 

OMB  is  required  to  make  a  decision 
concerning  this  collection  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  However,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Etepartment's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  28, 
1998. 


Phillip  A. 

Qearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  98-2693  Filed  2-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  (OST) 

Reports,  Fonns  and  Racordkaeping 
flaqulraments;  Agency  Infonnation 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACnON:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ei  seq.),  this  notice  aimounces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describes  the  nature 
of  the  information  collection  and  their 
expected  cost  and  burden.  The  Federal 
Roister  Notice  with  a  60-day  comment 
period  soliciting  comments  on  these 
collections  of  infonnation  was 
published  on  November  19, 1997  (61  FR 
61859). 

DATES:  Comments  must  be  submitted  on 
or  before  March  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 
SUPPLEMBaARY  INFORMATION:  Research 
and  Special  Programs  Administration, 
DOT. 

I.  Title:  Hazardous  Materials 
Shipping  Papers  and  Emergency 
Response  Information  (Former  Title: 
Hazardous  Materials  Shipping  Papers). 

OMB  Control  Number:  2137-0034. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Form(s):  N/A. 


Affected  Public:  Shippers  and  carriers 
of  hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 

Abstract:  Shipping  papers  and 
emergency  response  information  are  a 
basic  communication  tool  used  in  the 
safe  transportation  of  hazardous 
materials.  They  serve  as  a  principal 
means  of  identifying  hazardous 
materials  during  transportation, 
including  emergencies,  by  providing  the 
proper  shipping  name,  hazard  class,  UN 
identification  number,  packing  group, 
and  quantity  of  each  hazardous  material 
being  transported.  Shipping  papers  also 
provide  emergency  response 
information  for  use  in  the  mitigation  of 
an  incident,  and^n  emergency  response 
telephone  number  for  use  in  the  event 
of  an  emei^ncy.  The  telephone  number 
must  be  monitored  at  all  times  the 
hazardous  material  is  in  transportation, 
by  a  {>erson  who  is  either 
knowledgeable  of  the  hazardous 
material  being  shipped  and  has 
comprehensive  emergency  response  and 
incident  mitigation  information  for  that 
material,  or  has  immediate  access  to  a 
person  who  possesses  such  knowledge 
and  information.  Shipping  papers  also 
serve  as  a  means  of  notifying  transport 
workers  that  hazardous  materials  are 
present,  so  that  the  proper  loading, 
unloading,  handling  and  safety 
procedures  may  be  followed.  "This 
information  collection  renewal  includes 
new  requirements  for:  shippers  and 
carriers  to  retain  shipping  papers  for 
one  year  as  mandated  by  Section 
5110(e)  under  the  Federal  hazardous 
material  transportation  law;  compliance 
with  the  HMR  by  intrastate  shippers  and 
carriers,  published  under  Docket  HM- 
200,  "Hazardous  Materials  in  Intrastate 
Commerce;  Final  Rule",  on  January  8, 
1997  (62  FR  1108);  and  the  President's 
initiative  to  reduce  the  regulatory 
burdens  imposed  by  the  Federal 
government. 

Total  Annual  Burden  Hours: 
6,500,000. 

2.  Title:  Radioactive  Materials 
(RAM)  Transportation  Requirements. 

OMB  Control  Number:  2137-0510. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Fonnfs):  N/A. 

Affected  Public:  Shippers  and  carriers 
of  radioactive  materials. 

Abstract:  The  requirements  for 
transportation  of  RAM  are  provided  in 
49  CFR  parts  171-180.  hiformation 
collection  requirements  for  RAM 
include  shipper  notification  to 
consignees  of  the  dates  of  shipment  of 
RAM,  expected  arrival,  special  loading/ 
unloading  instructions;  verification  that 
shippers  using  foreign-made  packages 
hold  a  foreign  competent  authority 
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certificate  and  verification  that  the 
terms  of  the  certificate  are  being 
followed  for  RAM  shipments  being 
made  into  this  country;  and  specific 
handling  instructions  from  shippers  to 
carriers  for  fissile  RAM.  bulk  shipments 
of  low  specific  activity  RAM  and 
packages  of  RAM  which  emit  high 
levels  of  external  radiation.  These 
information  collection  requirements 
help  to  establish  that  proper  packages 
are  used  for  the  type  of  radioactive 
material  being  transported,  external 
radiation  levels  do  not  exceed 
prescribed  limits,  packages  are  handled 
appropriately  and  delivered  in  a  timely 
manner,  so  as  to  ensure  the  safety  of  the 
general  public,  transport  workers  and 
emergency  responders.  This  information 
collection  has  been  adjusted  to  reflect 
program  changes  regarding 
responsibility  for  the  routing  of  highway 
controlled  quantities  of  radioactive 
materials 

Total  Annual  Burden  Hours:  14,480. 

Send  comments  to  the  O^ce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW..  Washington.  DC 
20503,  Attention  RSPA  Desk  Officer. 

OMB  is  required  to  make  a  decision 
concerning  these  collections  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Issued  in  Washington,  DC,  on  January  29, 
1998. 

Phillip  A.  L«ach. 

Clearance  Officer.  United  States  Department 
of  Transportation. 

|FR  [)oc  9»-2694  Filed  2-3-98;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttM  Secretary 

Exemption  CorKeming  the  Foreign  Air 
Carrier  Family  Suppoft  Act  of  1997 

AOENCY:  Department  of  Transportation, 

Office  of  the  Secretary. 

ACTION:  Docket  OST  98-3304.  Order  98- 

1-31. 

SUMMARY:  The  Department  is  exempting 
those  foreign  air  carriers  which 
currently  hold,  or  may  subsequently 
receive.  Department  authority  to 
conduct  operations  in  foreign  air 
transportation  using  only  small  aircraft, 
from  the  provisions  of  the  Foreign  Air 
Carrier  Family  Support  Act  of  1997.  The 
order,  the  text  of  which  is  attached,  is 


effiactive  until  further  order  of  the 
Department.  '' 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wellington,  Foreign  Air  Carrier 
Licensing  Division,  U.S.  Department  of 
Transportation,  Room  6412,  400 
Seventh  Street,  SW.,  Washington,  IX: 
20590.  Telephone  (202)  366-2391. 

Dated:  January  29. 1998. 

Attachment 
Patridi  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

Issued  by  the  Department  of  Transportation 
on  the  29th  day  of  January.  1998. 

Served:  February  3. 1998. 

In  the  matter  of:  The  Foreign  Air  Carrier 
Family  Support  Act  of  1^997. 

Order  Granting  Exemption 

Summary 

In  this  order  we  exempt  foreign  air  carriers 
which  currently  hold,  or  may  subsequently 
receive.  Department  authority  to  conduct 
operations  in  foreign  air  transfmrtation  using 
only  small  aircraft,  from  the  provisions  of  49 
U.S.C.  section  41313. 

Background 

The  Foreign  Air  Carrier  Family  Support 
Act  of  1997  (PL  105-148).  signed  into  law 
December  16, 1997.  adds  to  Title  49  of  the 
U.S.  Code  a  new  section  41313,  "Plans  to 
address  needs  of  families  of  passengers 
involved  in  foreign  air  carrier  accidents." 
Section  41313  extends  to  foreign  air  carriers 
requirements  similar  to  those  imposed  on 
U.S.  certificated  carriers  in  49  U.S.C.  section 
41113  by  the  Aviation  Disaster  Family 
Assistance  Act  of  1996.  Sections  41113  and 
41313  require,  among  other  things,  that  all 
certificated  and  foreign  air  carriers  develop 
and  submit  to  the  Department  and  to  the 
National  Transportation  Safety  Board  a  plan 
to  address  the  needs  of  families  of  passengers 
involved  in  aircraft  accidents. 

Decision 

Section  41113  limits  the  scope  of  its 
coverage  to  certificated  U.S.  air  carriers,  thus 
excluding,  as  a  class,  U.S.  air  taxi  operators. 
The  language  in  section  41313,  however, 
makes  no  distinction  as  to  the  size  of  aircraft 
operated  by  affected  foreign  carriers,  thus 
technically  requiring  compliance  from  all 
such  carriers,  including  those  operating  only 
small,  air  taxi-sized  aircraft.  However,  the 
clear  intent  of  the  Foreign  Air  Carrier  Family 
Support  Act  of  1997  was  to  extend  the 
coverage  of  the  Aviation  Disaster  Family 
Assistance  Act  of  1996  to  comparably 
situated  foreign  air  carriers,  and  not  to 
expand  that  coverage  to  include  an 
additional  class  of  carrier  that  operates  only 
small  aircraft. 

In  light  of  this  situation,  we  have  decided 
to  exempt  those  foreign  air  carriers  that 
currently  hold,  or  may  subsequently  receive. 
Department  authority  to  conduct  operations 
in  foreign  air  transportation  using  on/y  small 
aircraft  {i.e..  aircraft  designed  to  have  a 
maximum  passenger  capacity  of  not  more 


than  60  seats  or  a  maximum  payload  capacity 
of  not  more  than  18,000  pounds),  from  the 
provisions  of  49  U.S.C  41313. <  We  find  that 
our  action  will  result  in  more  effective 
implementation  of  the  important  objectives 
of  the  Foreign  Air  Carrier  Family  Support  Act 
of  1997,  and  will  remove  an  unintended  and 
inappropriate  burden  from  the  affected  class 
of  foreign  carrier  small-aircraft  operators. 

Note  that  this  exemption  applies  solely  to 
foreign  carriers  whose  Department  authority 
is  limited  to  small-aircraft  operations  only. 
For  example,  a  foreign  carrier  authorized  to 
conduct  U.S.  operations  using  large  and 
small  aircraft  [i.e.,  without  limitation  as  to 
aircraft  size),  and  that  elects  to  conduct  those 
opterations  using  only  small  aircraft,  is  not 
relieved  frt>m  the  requirement  to  file  a  plan. 
Similarly,  if  the  foreign  carrier  operates  a 
mixed  fleet  of  large  and  small  aircraft,  all  of 
its  operations  must  be  covered  by  its  plan, 
including  its  operations  with  small  aircraft. 
In  view  of  the  above,  we  find  that  it  is 
consistent  with  the  public  interest  to  grant 
the  exemption  described  above.  We  also  find 
that  our  action  does  not  constitute  a  major 
regulatory  action  under  the  Energy  Policy 
and  Conservation  Act  of  1975. 

Accordingly 

1.  We  exempt  all  foreign  air  carriers  that 
currently  hold,  or  may  subsequently  receive. 
Department  authority  to  conduct  operations 
in  foreign  air  transportation  using  only  small 
aircraft  [i.e..  aircraft  designed  to  have  a 
maximum  passenger  capacity  of  not  more 
than  60  seats  or  a  maximum  payload  ca[>acity 
of  not  more  than  18.(XX)  pounds),  from  the 
provisions  of  49  U.S.C  41313; 

2.  This  order  is  effective  immediately,  and 
shall  remain  in  effect  until  forther  order  of 
the  Department; 

3.  We  may  amend,  modify,  or  revoke  this 
order  at  any  time  and  without  hearing; 

4.  We  shall  serve  this  order  on  all  Canadian 
air  taxi  opterators  conducting  opterations 
under  14  CFR  Part  294.  and  all  other  foreign 
air  carriers  holding  Department  authority  to 
conduct  operations  using  only  "small" 
aircraft  as  defined  in  ordering  paragraph  1 
above:  and 

5.  We  will  publish  this  order  in  the  Federal 
Ragister. 

By:  Patrick  V.  Murphy,  Deputy  Assistant 
Secretary  for  Aviation  and  Intemationai 
Afbirs. 

Footnote  1.  For  the  purposes  of  this  order, 
we  have  used  the  definition  of  "small 
aircraft"  applicable  to  U.S.  air  taxi  operators 
and  contained  in  14  CFR  Part  298.  The 
exemption  we  are  granting  here  therefore 
encompasses  (in  addition  to  other  foreign  air 
carriers)  Canadian  air  taxis  conducting 
operations  under  14  CFR  Part  294. 

An  electronic  version  of  this  document  is 
available  on  the  World  Wide  Web  at:  http:/ 
/dms.dot.gov/general/orders/aviation.html. 

(FR  Doc.  98-2674  Filed  2-3-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

[Docl(*t375S4] 

Notice  Of  Order  Adjuating  the  Standard 
Foreign  Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Qvil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  97-12-12 
established  the  currently  effiective  two- 
month  SFFL  applicable  through  January 
31, 1998. 

In  establishing  the  SFFL  for  the  two- 
month  period  banning  February  1, 
1998,  we  have  pro|ected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1997  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  96-1-32  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic „ 1*3739 

Latin  America 1.4571 

Pacific 1.5552 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 


By  the  Department  of  Transportation:  on 
January  29, 1998. 
Patrick  V.Mnrphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
Intemationai  Affairs. 

(FR  Doc.  98-2692  Filed  2-3-98;  8:45  ami 
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DEPARTMENT  Of  VETERANS 
AFFAIRS 

Advtaofy  CommHt—  on  Proathatica 
and  Spacial  Diaabilltiaa  Programs, 
NoticaofMaating 

The  Departmmt  of  Veterans  Affairs 
(VA)  gives  notice  undw  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special 
Disabilities  Programs  will  be  held 
Monday  and  Tuesday,  March  16-17, 
1998,  at  VA  Headquarters,  Room  930, 
810  Vermont  Avenue,  N.W., 
Washington,  D.C  The  March  16  session 
will  convene  at  8:00  a.m.  and  adjourn  at 
4  p.m.  and  the  March  17  session  will 
conveoB  at  8KX)  a.m.  and  adjourn  at 
12:00  noon.  The  meeting's  agenda  will 
include:  officially  welcoming  two  new 
members  to  the  Advisory  Committee, 
involve  briefings  by  the  National 
Program  Directors  of  the  Special 
Disabilities  Programs  regarding  the 
status  of  their  activities  over  the  last  six 
mtmths,  receive  a  briefing  of  the 
Veterans  Equitable  Resoiut:e  Allocation 
(VQIA)  model,  and  a  status  report  on 


implementation  ef  the  Veterans'  Health 
Care  Eligibility  Reform  Act  of  1996  as  it 
pertains  to  the  legislative  requirement  to 
maintain  capacity  to  meet  specialized 
needs  of  disabled  veterans.  The  purpose 
of  the  Advisory  Committee  on 
Prosthetics  and  Special  Disabilities 
Programs  is  to  advise  the  Department  on 
its  prosthetic  programs  designed  to 
provide  state-of-the  art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafiiess  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 
Administration  (113),  phone  (202)  273- 
8512,  Departmert  of  Veterans  AfSairs, 
810  Vermont  Avenue,  N.W., 
Washington,  D.C.  20420,  prior  to  March 
9, 1998. 

Dated:  January  28. 1998. 
Heyward  BannwtT, 

Committee  Management  Officer. 

(FR  Doc.  98-2644  Filed  2-3-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  RaguMory 
Commission 

[DockM  No.  ERM-0-000] 

Pugot  Sound  Enorgy  Inc.,  Nolico  of 
Filing 

Correction 

In  notice  document  98-2309. 
appearing  on  page  4629.  in  the  issue  of 
Friday.  January  30.  1998.  the  docket 
number  should  appear  as  set  forth 
above. 

BMAMQOOOI  1M»«1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Psrt  82 
[AO-FRL-9961-q 

FsdsrsI  Plan  Roquirsmonts  for  Largo 
Municipal  Wasta  Combustors 
Constructad  On  or  Bafora  Saptambar 
20.1994 

Correction 

In  proposed  rule  document  98-1521 
beginning  on  page  3509,  in  the  issue  of 
Friday.  January  23, 1998.  make  the 
following  corrections: 


162.14109    [Correclad] 

1.  On  page  3526,  in  the  third  column, 
in  §62.14109  (a),  in  the  fourth  Une,«fter 
"40  CFR  60.59b"  add  "of  subpart  Eb". 

2.  On  page  3526.  in  the  third  column, 
in  §62.14109  (a)(1).  in  the  second  line, 
afler  "(dJCll)"  add  "of  subpart  Eb". 

3.  On  page  3527.  in  the  first  column, 
in  §62.14109(d),  in  the  Rfih  line,  after 
"40  CFR  60.58b(g)(5)(iii)"  add  "  of 
subpart  Eb". 

4.  On  page  3528,  in  Table  4  of  Subpart 
FFF.  in  the  second  column,  "[Insert  date 
240  days  after  publication  in  the  Federal 
Register]"  should  read  "September  21, 
1998". 

5.  On  page  3528.  in  Table  4  of  Subpart 
FFF,  in  the  third  column,  "(Insert  date 
480  days  after  publication  in  the  Federal 
Register]"  should  read  "May  18, 1999". 

6.  On  page  3528.  in  Table  4  of  Subpart 
FFF.  in  the  fourth  column.  "(Insert  date 
660  days  after  publication  in  the  Federal 
Register]"  should  read  "November  16, 
1999." 

7.  On  page  3529,  in  Table  5  of  Subpart 
FFF.  in  the  second  column,  "(Insert  date 
240  days  after  publication  in  the  Federal 
Register]"  should  read  "  September  21, 
1998". 

8.  On  page  3529,  in  Table  5  of  Subpart 
FFF,  in  the  third  column.  "(Insert  date 
480  days  after  publication  in  the  Federal 
Register]"  should  read  "May  18,  1999". 

9.  On  page  3529,  in  Table  5  of  Subpart 
FFF,  in  the  fourth  column,  "(Insert  date 
660  days  after  publication  in  the  Federal 
Register]"  should  read  "November  16, 
1999". 

BNJJNQ  COOC  1906414 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ<006-ROP  FRL-9963-4] 

Approval  and  Promulgation  of 
Implamantation  Plans;  Ptioanix, 
Arizona  Ozor>a  Nonattalnmant  Araa,  15 
Parcant  Rata  of  Prograss  Plan  and 
1990  Baaa  Yaar  Emiaaion  Invantory 

Correction 

In  proposed  rule  document  98-1765, 
beginning  on  page  3687,  in  the  issue  of 
Monday,  January  26.  1998,  in  the  first 
column,  in  the  DATES  section,  in  the 
second  and  third  lines,  "March  27, 
1998"  should  read  "February  25, 1998". 

BIUMQ  OOOC  1S0S41.O 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Ravanua  Sarvica 
26CFR  Parti 

[TO  8763] 
RIN1S46-AU06 

Modifications  of  Bad  Dabts  and  Daaiar 
Aasignmants  of  Notional  Principal 
Contracta 

Correction 

In  rule  document  98-2093  beginning 
on  page  4394  in  the  issue  of  Thursday, 
January  29, 1998,  make  the  following 
correction: 

On  page  4395,  in  the  first  coliimn,  in 
the  DATES  section,  in  the  second  line. 
"February  29, 1998"  should  read 
"January  29, 1998". 

BiLUNQ  OOOE  ISOS^OIO 


Wednesday 
February  4,  1998 


Part  II 

Department  of 
Commerce 

National  Oceanic  and  Atmosptiertc 
Administration 

50  CFR  Part  679 

Fisheries  of  the  Exclusive  Economic 

Zone  Off  Alaska;  At-Sea  Scales;  Final 

Rule 
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DEPARTMENT  OF  COMMERCE 


,  50CFRPwt67« 

tbQttm  No.  M0206024-aooe-03:  i.d. 
e4ao07Ai 


FMMftas  of  ttw  Exclusiv#  Economic 
Zone  Off  AlMte;  AI-Sm  ScaiM 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule. 


NMFS  amends  the  regulations 
implementing  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  and  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMPs)  to  establish  performance, 
technical,  operational,  maintenance, 
and  testing  requirement  for  motion- 
compensated  scales  that  may  be 
required  by  NMFS  to  weigh  catch  at  sea. 
This  rule  does  not  require  vessels  to 
weigh  catch  at  sea.  Any  such 
requirements  would  be  imposed  by 
other  rulemaking.  This  action  is 
intended  to  promote  the  objectives  of 
the  FMPs. 

DATCt:  Effiactive  March  6, 1998,  except 
$679.28(b)(2)(iii}(B)  which  is  not 
effsctive  until  the  Office  of  Management 
and  Budget  approves  the  information 
collection  requirement  contained  in  that 
section.  NMFS  will  publish  a  document 
in  the  Federal  Register  announcing  the 
effective  date  for  that  section.  NMFS 
tvill  announce  in  the  Federal  Register 
the  dates  when  NMFS  will  accept  type 
evaluation  documentation  under  50  CFR 
679.28(b)(1)  and  when  scale  inspections 
under  SO  CFR  679.28(b)(2)  will  be 
conducted. 


k:  Send  comments  regarding 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington.  DC  20503,  Attn:  NOAA 
Desk  Officer  and  to  Sue  Salveson, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau, 
AK  99802,  Attn:  Lori  ).  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Juneau,  AK. 
FOR  RJfVTNER  MFOMMATION  CONTACT: 
Sally  Bibb.  907-586-7228. 


SUPPLDOrAWY  WffOHMATlON; 
Backgraaad 

Fishing  for  groundfish  by  US.  vessels 
in  the  exclusive  economic  zone  of  ti^e 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI)  is  managed  by  NMFS  according 
to  the  FMPs.  The  FMPs  were  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson-Stavans 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  Fliddng  by 
U.S.  vessels  is  governed  by  rmilaticNas 
implementing  the  FMPs  at  sinpart  H  of 
50  CFR  part  600  and  at  50  CFR  part  679. 

On  June  16. 1997.  NMFS  pubUslieda 
proposed  rule  (PR)  proposing  to 
estaolish  the  performance,  technical, 
operational,  maintenanoa,  and  testing 
requirements  for  motion-compensated 
scales  that  may  be  required  by  NMFS  to 
weigh  catch  at  sea  (62  FR  32564).  Public 
comment  was  invited  throu^  July  16. 
1997.  Ten  letters  of  comment  were 
received. 

The  Response  to  Comments  section 
below  addresses  only  comments  about 
the  performance,  technical,  operationaU 
maintenance,  and  testing  reouirements 
for  scales  used  to  weigh  eaten  at  sea^ 
^me  of  the  comments  received  on  this 
PR  were  in  response  to  a  different  PR 
that  would  require  trawl  catcher/ 
processors  and  motherships 
participating  in  the  Western  Alaska 
Conununity  Development  Quota 
Program  (CDQ)  To  weigh  catch  at  sea 
using  such  scales  (62  FR  43866,  August 
15. 1997).  The  end  of  the  public 
comment  period  on  that  proposed  rule 
was  September  29. 1997.  NMFS  will 
respond  to  the  following  issues  in  the 
Response  to  Comments  section'  in  the 
preamble  to  the  final  rule  resulting  from 
that  proposed  rule:  (1)  Which  vessels 
will  be  required  to  weigh  catcb  on  a 
scale,  (2)  whether  scales  should  be 
required  in  particular  Rsheries  or  for 
particular  vessel  types,  (3)  whether 
additional  scale  testing  is  needed  before 
NMFS  requires  vessels  to  use  scales.  (4) 
whether  other  types  of  catch-weight 
estimates  could  be  used  if  a  scale  breaks 
down,  (5)  questions  about  the  uietif 
s|}ecies  composition  sampling  to 
estimate  the  weight  of  each  species  in 
the  catch,  and  (6)  the  validity  of  NMFS 
cost  estimates  for  scales  on  certaintypes 
of  vessels. 

This  final  rule  adds  a  new  S  679.28  to ' 
50  CFR  part  679,  titled  "Equipment  and 
operational  requirements  for  catch 
weight  measurement"  and  adds  a  new  . 
appendix  A  to  part  679.  Besides  setting, 
forth  the  equipment,  operational, 
maintenance,  and  testing  requirements 
for  such  scales,  §679.28  sets  forth  the 
information  that  scale  manufacturers 


must  submit  to  NMFS  in  order  for  a 
scale  to  be  eligible  for  approval  by 
NMFS  to  be  used  to  weign  catch  at  sea. 
In  addition.  §  679.28  sets  forth  the 
responsibilities  of  vessel  owners  and 
operators  with  respect  to  initial  after- 
installation  scale  inspections  and 
annual  reinspections.  and  it  also  sets 
forth  at-sea  testing  requirements  and 
recordkeeping  and  reporting 
requirements.  The  new  appendix  A  to 
part  679  sets  forth  the  perfcmnance  and 
technical  requirements  for  type 
evaluation  and  initial  and  annual 
reinspections  for  belt-conveyor  (flow) 
scales,  automatic  hopper  scales, 
platform  scales,  and  hanging  scales. 

Section  679.28  and  appendix  A  to  this 
part  do  not  impose  any  requirement  on 
vessels  or  processors  to  weigh  catch  at 
sea.  Any  such  requirement  would  be 
imposed  by  other  rulemakings.  For 
example.  NMFS  has  proposed  in  a 
separate  rulemaking  that  trawl  catcher/ 
processors  and  motherships  be  required 
to  weigh  all  CDQ  catch  and  that  all 
processor  vessels,  including  those  using 
trawl,  longline.  and  pot  gear,  provide  an 
observer  sampling  station  which 
includes  a  motion-compensated 
platform  scale  (62  FR  43866.  August  IS. 
1997).  If  the  proposal  is  adopted,  these 
weighing  and  scale  requirements  would 
be  codified  in  §  679.32  with  other 
regulations  governing  monitoring  of  the 
CDQ  program.  All  scales  used  would 
have  to  be  approved  by  NMFS  under 
§  679.28  and  appendix  A  to  this  part. 

Response  to  Comments 

Comment  1 :  The  proposed  at-sea  scale 
requirements  are  very  different  fit)m 
scale  certification  requirements  for 
shoreside  processors.  Scales  in 
shoreside  plants  are  required  to  be 
certified  annually  by  the  Alaska 
Division  of  Measurement  Standards  but 
are  not  required  to  be  tested  between 
annual  certifications.  Specifically,  they 
are  not  required  to  meet  accuracy 
standards  in  daily  tests.  NMFS  should 
not  implement  at-sea  scale  requirements 
until  parallel  requirements  are 
implflanentedl)y  the  State  of  Alaska  for 
scales  used  to  weigh  federally  managed 
species  in  shorebased  processing  plants 
in  Alaska. 

Response:  Scales  in  shoreside 
processing  plants  are  under  the 
jurisdiction  of  the  State  of  Alaska 
Division  of  Measurement  Standards 
because  the  buying  and  selling  of  fish  is 
commerce,  and  the  State  of  Alaska 
requites  that  these  fish  be  weighed  on 
a  sc#|e  approved  under  Alaska  Statutes. 
The  State  of  Alaska  determines  what 
constitutes  an  approved  scale,  how 
often  the  scale  has  to  be  tested,  what 
tests  must  be  conducted,  and  what 


acciuacy  standards  must  be  met.  Scales 
in  shoreside  plants  must  meet 
significaiitly  more  restrictive 
performance  requirements — maximum  * 
permissible  errors  (MPEs) — and  are 
operated  in  a  less  hostile  environment 
than  those  at  sea. 

NMFS  believes  it  is  iinnecessary  to 
have  identical  requirements  for  scales  in 
the  shoreside  plants  and  scales  on 
vessels.  The  environment  in  which  the 
weighing  occurs  is  different,  and. 
therefore,  the  design  of  the  land-based 
versus  at-sea  scales  is  different  Once 
calibrated  and  sealed,  land-based  scales 
are  expected  to  hold  their  calibration 
over  an  extended  period  of  time. 
However,  some  motion-compensated 
belt  scales  are  specifically  designed  to 
be  recalibrated  regularly  in  order  to 
weigh  accurately.  Because  the  operator 
must  adjust  the  scale  several  times  a 
day.  NMFS  believes  that  a  daily  test  of 
the  scale  is  necessary  to  monitor  the 
performance  of  the  scale. 

NMFS  may  re-evaluate  the  need  for 
daily  tests  for  at-sea  scales  in  the  futiue 
if  scales  with  sealed  calibration 
mechanisms  are  available  or  if  daily 
scale  test  results  indicate  that  fewer 
tests  would  provide  sufficient 
information  about  the  scale's 
performance. 

Comment  2:  NMFS  should  not 
implement  requirements  that  vessels  be 
required  to  weigh  catch  on  a  scale 
evaluated  under  §  679.28(b)  until  NMFS 
demonstrates  that  at-sea  scales  are 
capable  of  weighing  accurately  on 
specific  vessels  or  classes  of  vessels 
defined  by  length  categories  or 
processing  modes,  e.g..  catcher/ 
processors  that  head.  gut.  and  freeze 
(H&G). 

Response:  This  rule  does  not  require 
any  vessel  to  weigh  catch  at  sea.  Such 
requirements  are  the  subject  of  other 
rulemakings.  Rather,  this  rule 
establishes  performance  and  technical 
requirements  for  scales  used  to  weigh 
catch  at  sea.  from  platform  scales  used 
to  weigh  observers'  samples  to  high 
capacity  scales  used  to  weigh  total 
catch.  Questions  such  as  whether  at-sea 
weighing  is  necessary,  which  vessels 
would  be  required  to  weigh  catch,  and 
whether  back-up  methods  can  be  used 
when  a  scale  breaks  down  are  being 
addressed  in  other  rulemakings.  The 
technical  and  performance  requirements 
for  scales  used  at  sea  need  to  be  issued 
as  soon  as  possible  so  that  scale 
manufacturers  can  prepare  for  future 
scale  reqmrisments. 

Comment  3:  NMFS  should  use  the 
term  "approved  for  use"  rather  than 
"certified"  to  refer  to  a  scale  that  has 
met  laboratory  and  dockside  inspection 
and  test  requirements  to  be  consistent 


with  the  terms  used  by  weights  and 
measures  agencies. 

Response:  NMFS  concurs  with  the 
suggestion.  This  final  rule  refers  to 
scales  that  have  met  laboratory  and 
initial  or  annual  inspection 
requirements  as  "approved  for  use" 
rather  than  "certified."  Once  a  scale  is 
approved  for  use,  it  must  also  pass  daily 
at-sea  scale  test  requirements  in  order  to 
be  used  to  weigh  catch  at  sea. 

Comment  4:  Testing  the  scale  in  a 
laboratory  or  on  a  vessel  tied  up  to  a 
dock  will  not  verify  whether  the  scale 
weighs  accurately  in  motion.  These  tests 
can  only  be  performed  once  the  scale 
has  been  purchased  and  installed  on  the 
vessel,  successfully  evaluated  in  the 
laboratory  and  by  a  scale  inspector,  and 
used  in  a  commercial  fishery.  A  scale 
could  pass  laboratory  and  dockside 
inspection  requirements  but  fail  the  at- 
sea  scale  tests.  Failure  of  the  scale  at 
this  point  woidd  be  costly  to  the  vessel 
owner  in  terms  of  scale  installation  and 
purchase  costs,  as  well  as  of  loss  of  time 
in  a  commercial  fishery. 

Response:  NMFS  is  implementing  a 
three-part  process  for  evaluating 
whether  at-sea  scales  are  meeting 
NMFS'  performance  and  technical 
requirements.  This  process  consists  of 
type  evaluation  of  each  model  of  scale, 
dockside  inspection  of  each  scale  once 
installed  on  a  vessel  and  once  a  year 
thereafter,  and  at-sea  testing  of  each 
scale.  No  single  element  of  the  process 
alone  is  sufficient  to  determine  whether 
a  scale  is  meeting  performance  and 
technical  requirements. 

The  laboratory  tests  are  designed  to 
determine  whether  the  model  of  scale 
meets  technical  and  performance 
standards  under  a  range  of 
environmental  and  operating  conditions 
on  the  vessel,  includLig  temperature, 
humidity,  power  fluctuations,  short- 
time  power  reduction,  power  bursts, 
electrostatic  discharge,  and 
electromagnetic  susceptibility. 
However,  the  laboratory  tests  are  not 
designed  to  test  the  scale's  performance 
in  motion. 

The  dockside  ins(>ection  of  each  scale 
will  determine,  among  other  things, 
whether  the  scale  weighs  acciuately 
while  in  a  nearly  stationary  position. 
This  evaluation  is  necessary  to  identify 
scales  that  are  not  installed  properly  or 
do  not  meet  other  technical  or 
p«rfonnance  requirements  before  the 
vessel  starts  fishing. 

The  at-sea  scale  tests  will  be 
conducted  daily  to  verify  that  the  scale 
is  weighing  accurately  at  sea.  This  is  the 
only  test  that  will  be  performed  while 
the  scale  is  in  motion.  The  MPEs  are 
higher  in  the  at-sea  scale  tests  than  in 


the  doclcside  tests  to  allow  a  greater 
tolerance  for  scales  tested  in  motion. 

NMFS  considered  the  need  for 
laboratory  tests  that  would  verify 
whether  a  scale  could  weigh  accurately 
in  motion  and  agrees  that,  if  such  tests 
existed,  they  would  provide  valuable 
information  about  a  scale's  performance. 
Unfortimately.  laboratory  tests 
specifically  designed  to  test  at-sea  scales 
in  motion  do  not  exist,  and  it  would  be 
very  costly  and  time  consuming  for 
NMFS  to  develop  laboratory  tests  that 
could  accurately  reproduce  the  motion 
and  other  environmental  conditions 
experienced  by  a  vessel. 

Although  more  extensive  laboratory 
tests  could  provide  more  information 
about  the  performance  of  a  scale,  the  at- 
sea  scale  tests  would  still  be  the  official 
test  of  the  scale's  performance  in 
motion.  It  is  possible  that  a  scale  could 
pass  laboratory  and  dockside  inspection 
requirements  but  fail  daily  at-sea  scale 
tests.  Scale  manufacturers  must 
understand  the  conditions  under  which 
their  scale  will  be  used  to  accurately 
specify  the  performance  capabilities  of 
their  scales  and  to  provide  the  necessary 
performance  guarantees  to  their 
customers.  Vessel  owners  are 
responsible  for  proper  installation  and 
maintenance  of  the  scale  according  to 
the  manufacturer's  instructions. 

Comment  5:  In  rough  weather,  some 
vessels  may  pitch  and  roll  so  much  that 
the  fish  being  conveyed  through  the 
factory  will  slide  across  the  belt  or  be 
lifted  off  the  belt.  Laboratory  tests 
would  not  determine  how  the  belt  scale 
will  function  if  fish  are  not  in  contact 
with  the  weighing  plate  of  the  scale.  Do 
NMFS  certification  tests  tell  us  if  the 
scale  will  work  if  fish  are  not 
continually  in  contact  with  the  belt 
itself  or  are  moving  against  the  flow 
direction  of  the  conveyor  belt  because  of 
the  extreme  motion  of  a  vessel? 

Response:  Laboratory  tests  are 
probably  not  needed  to  determine  how 
a  belt  scale  would  function  under  these 
circumstances  because  the  scale  is  not 
designed  to  weigh  accurately  if  fish  are 
sliding  across  the  scale's  ctmveyor  belt 
or  are  being  lifted  off  the  belt  while  they 
are  being  weighed.  If  fish  are  sliding 
forward  across  the  scale  or  are  being 
lifted  off  the  scale  when  the  vessel 
pitches,  catch  weight  probably  woidd  be 
underestimated.  If  fish  are  sliding 
backwards  across  the  scale,  catch  weight 
probably  would  be  overestimated. 

The  scale  is  required  to  be  tested  once 
a  day  by  the  vessel  crew  at  a  time 
determined  by  the  crew.  NMFS 
acknowledges  that  these  daily  scale  tests 
cannot  identify  all  weighing  problems 
that  will  occur  between  tests  on 
successive  days.  However,  other 
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features  of  the  scale  program  should 
minimize  this  risk.  These  other  features 
include  the  type  evaluation,  and 
dockside  tests,  and  the  audit  trail  that 
electronically  records  and  stores  records 
of  scale  calibrations,  adjustments,  and 
observer  monitoring. 

The  vessel  operators  and  scale 
manufacturers  must  decide  whether  a 
particular  type  of  scale  or  model  of  scale 
will  be  able  to  weigh  acciuately  under 
the  conditions  that  will  be  experienced 
by  the  vessel.  If  a  vessel  regularly  fishes 
in  circumstances  whote  a  belt  scale  is 
not  advisable,  the  owner  or  operator 
should  consider  installing  an  automatic 
hopper  scale  in  which  fish  are  conveyed 
into  the  hopper  of  the  scale,  which  is  a 
partially  enclosed  container,  and 
weighed  in  batches  rather  than  being 
wreighed  as  thev  flow  across  a  scale. 

Comment  6:  NMFS  should  require 
scale  manuCMiturare  to  post  a 
performance  bond. 

Response:  NMFS  will  not  require  that 
scale  manufscturers  post  a  performance 
bond  to  guarantee  that  their  scales  will 
meet  NMFS'  requirements  at  sea. 
Arrangements  to  compensate  vessel 
owners  for  problems  with  the  scales 
should  be  specified  in  a  contract 
between  the  scale  manuCacturer  and  the 
vessel  owner  writhout  involvement  by 
NMFS. 

Comment  7:  Can  laboratory  tests 
required  by  NMFS  be  conducted  at 
laboratories  in  the  United  States? 

Response:  Yes.  influence  Cactors  tests 
for  static  temperature  (annex  A.  A.3.1  to 
appendix  A  to  part  679).  damp  heat. 
stMdy  state  (appendix  A.  annex  A. 
A.3.2).  and  powrer  voltage  variation 
(appendix  A.  annex  A.  A.3.3)  can  be 
conducted  by  laboratories  accredited 
under  the  National  Type  Evaluation 
Program  (NTEP).  The  west  coast  NTEP 
laboratory  is  located  in  Sacramento.  CA. 
telephone  916-229-3000.  The  NTEP 
laboratory  also  can  refer  scale 
manuCacturers  to  other  laboratories  that 
have  the  capability  to  conduct 
disturbance  tests. 

Comment  8:  NMFS  should  allow  a 
combination  of  NTEP  approval  on 
components  and  a  history  of  scale  use 
in  a  shoieside  processing  plant  in  lieu 
of  type  evaluation  requirements. 

Response:  NMFS  does  not  agree  with 
this  suggestion  in  its  entirety,  but  will 
accept  NTEP  Certificates  of 
Conformance  and  test  results  to  be 
submitted  in  partial  fulfillment  of  the 
type  evaluation  requirements.  Section 
679.28(b)(l)(iv)  has  been  revised 
accordindy. 

The  NTEP  Certificate  of  Conformance 
requires  that  a  component  or  device 
undergo  only  one  or  two  of  the  seven 
laboratory  tests  recommended  for  at-sea 


scales  by  our  technical  advisor 
(temperature  and  power  voltage 
fluctuation).  The  additional  five  tests 
are  recommended  for  at-sea  scales 
because  they  represent  the  typ)e  of 
external  factors  present  on  a  vessel  that 
may  affect  the  scale's  performance.  A 
history  of  use  of  a  similar  model  of  scale 
in  a  shoreside  processing  plant  does  not 
offer  NMFS  the  assurances  it  needs  that 
the  scale  is  designed  to  operate 
successfully  on  a  vessel. 

Comment  9:  NMFS  should  accept 
International  Organization  of  Legal 
Metrology  (OIML)  Certificates  of 
Conformance  for  all  types  of  scales 
covered  by  appendix  A  to  part  679. 
rather  than  just  for  belt  scales. 

Response:  NMFS  agrees  and  has 
revised  §  679.28(b)(l)(iv)  to  specify 
OIML  certificates  and  test  results  for 
automatic  hopper  scales,  platform 
scales,  and  hanging  scales  as  acceptable 
verification  of  test  results.  Scale 
manufacturera  who  submit  NTEP  or 
OIML  Certificates  of  Conformance  must 
also  submit  all  other  information 
required  by  NMFS  listed  in 
$679.28(b)(l)(i)  and  (b)(l)(ii). 

Comment  10:  Will  NMFS  accept  an 
OIML  Certificate  of  Conformance  on  a 
land-based  version  of  the  motion- 
compensated  scale? 

Response:  Yes.  NMFS  will  accept 
OIML  Certificates  of  Conformance  and 
test  data  if  they  are  based  on  tests  of  a 
model  of  scale  without  motion 
compensation  as  long  as  the  model  of 
scale  that  was  tested  and  the  model  of 
scale  that  will  be  used  to  weigh  catch  at 
sea  diSar  only  in  thj^  elements  of  the 
scale  that  are  designed  to  perform 
motion  compensation,  the  size  or 
capacity  of  the  scale,  and  the  software 
used  by  the  scale.  Section 
679.28(b)(l)(ii)(G)  was  added  to  the  final 
rule  in  order  to  clarify  this  allowance. 

Comment  11:  Vessel  ownera  need  an 
alternative  to  the  weights  and  measures 
inspectors  that  would  be  provided 
through  NMFS'  cooperative  agreement 
with  the  State  of  Alaska,  Division  of 
Measurement  Standards.  Alternative 
weights  and  measiires  inspectors  are 
needed  in  case  NMFS  cannot  provide 
scale  inspectors  when  and  where  they 
are  needed  by  the  vessel  ownera.  NMFS 
could  specify  the  qualifications  and 
training  requirements  for  the  inspectore. 
and  the  industry  could  contract  directly 
with  the  alternative  scale  inspectora. 

Response:  Section  679.28(b)(2)(iii)(B) 
was  added  to  the  final  rule  in  order  to 
authorize  inspectora  other  than  those 
employed  by  the  State  of  Alaska  to 
conduct  initial  and  periodic  inspections 
of  at-sea  scales.  NMFS  will  not  pay  any 
of  the  costs  associated  with  these 
inspections.  A  pereon  wishing  to 


conduct  scale  inspections  must  be  an 
employee  of  a  U.S..  state,  or  local 
weights  and  measures  agency,  db  or  she 
must  be  trained  to  conduct  the 
inspection  by  NMFS'  authorized  scale 
inspectora  and  must  notify  NMFS  in 
writing  that  he  or  she  meets  the 
previous  two  requirements  prior  to 
conducting  any  inspections.  Such 
p>eraon  must  provide  NMFS  with  at  least 
3  days  notice  that  a  scale  inspection  will 
be  conducted  in  order  to  provide  NMFS 
employees  with  an  opportimity  to 
obsiarve  the  inspection.  This  section  is 
not  yet  effective;  OMB  must  first 
approve  the  collection  of  information  - 
requirements.  The  section's 
effectiveness  will  be  announced  by 
notice  in  the  Federal  Register. 

Comment  12:  NMFS  needs  to  clarify 
where  scale  inspections  could  occur, 
because  the  preamble  to  the  PR  says  that 
inspections  would  occiu  in  Seattle,  WA. 
or  Dutch  Harbor,  AK,  but  the  regulations 
do  not  limit  inspections  to  these  two 
ports.  In  addition,  NMFS  should 
provide  for  scale  inspections  in  Kodiak 
because  these  regulations  could  apply  to 
vessels  in  the  Gulf  of  Alaska  in  the 
future. 

Response:  Section  679.28(b)(2)(v)  has 
been  added  to  the  final  rule  in  order  to 
clarify  that  inspections  by  inspectora 
paid  for  by  NMFS  must  be  conducted 
only  in  the  Puget  Sound  area  of 
Washington  State  and  Dutd)  Harbor, 
AK.  This  restriction  is  necessary  to  stay 
within  the  budget  NMFS  has  allocated 
for  the  scale  inspection  program.  NMFS 
will  consider  amending  these 
regulations  to  allow  scale  inspections  in 
other  ports  if  the  demand  exists  and  the 
budget  can  be  increased.  One  possible 
option  would  be  to  allow  inspections  in 
other  ports  if  vessel  ownera  pay  for  the 
cost  of  travel  and  transportation  of 
equipment  from  Seattie,  WA.  or  Dutch 
Harbor,  AK,  to  the  port  in  which  the 
scale  inspection  is  requested. 

NMFS  also  may  propose  to  limit  scale 
inspections  to  certain  months  of  the 
year  if  necessary  to  perform  all  scale 
inspections  within  budget  limits. 

Comment  13:  NMFS  should  pre- 
approve  scale  installation  plans. 

Response:  NMFS  will  review  scale 
installation  plans  with  vessel  ovirnera 
and  discuss  installation,  performance, 
and  technical  requirements.  However. 
NMFS  cannot  approve  the  vessel 
owner's  plans.  Determination  of 
whether  a  scale  meets  NMFS 
requirements  can  only  be  determined 
once  the  scale  is  installed  and  in  use. 

Comment  14:  NMFS  should  give  a  1- 
month  grace  period  for  annual 
inspections.  The  purpose  of  this  would 
be  to  increase  the  scheduling  flexibility 
for  both  NMFS  and  vessel  ownera 


without  resulting  in  a  situation  where 
the  vessel  is  required  to  imdergo  the 
inspection  mora  than  once  dot  year. 

Response:  The  final  r^uhtions 
require  that  the  scale  be  inspected  and 
tested  by  an  inspector  authorized  by 
NMFS  when  it  is  first  installed  (initial 
inspection)  and  (me  time  each  yeer 
wiuiin  12  months  of  the  date  of  the  most 
recent  inspection.  This  means  that  a 
scale  that  passes  the  inspection 
requirements  on  May  1. 1998,  woiild  not 
be  required  to  pass  the  inspection 
requirements  again  until  May  1,  J1999. 
Becaiise  no  scale  must  be  inspected 
more  than  onoe  in  a  12-m(nith  period, 
a  1-month  grace  period  is  not  necessary. 
Vessel  ownera  may  schedule  their 
second  inspection  for  a  date  less  than  12 
months  from  the  initial  inspection  so 
that  future  annual  inspections  may 
occur  during  a  more  convenient  time  of 
the  yeer.  See  the  response  to  cinnment 
15  for  additional  inrannatiixi. 

Comment  15:  NMFS  should  grant  a 
trip-by-trip  exemption  if  an  inspects  is 
not  available. 

Response:  NMFS  intends  to  establish 
a  scale  inspection  program  that  will 
provide  inspectcHS  when  they  are 
needed  within  10  woridng  days  of  the 
date  the  request  for  a  scale  inspection  is 
received.  Vessel  ownera  are  encouraged 
to  plan  ahead  in  order  to  ensure  that 
they  obtain  an  annual  inspection  ptior 
to  the  deadline. 

Comment  16:  The  propoeed  MPE  of  3 
percent  for  at-sea  scale  tests  is  too  high. 
Scales  could  and  should  achieve  better 
than  thJat  at  sea. 

Response:  A  3-pacffiit  MPE  was 
propoeed  as  a  comprcnnise  between 
what  scale  manufacturera  said  they 
could  achieve  and  what  NMFS  believed 
would  be  acceptable  for  fisheries 
management  purposes.  NMFS  did  not 
want  to  propose  an  MPE  so  restrictive 
that  it  would  cause  scales  to  regularly 
bil  at-sea  tests.  Tests  omducted  on  a 
belt  conveyor  scale  between  August 
1996  and  March  1997  showed  that  a  1.5- 
peicent  MPE  could  be  met  in  most  cases 
but  that  a  3-peroent  MPE  was  not 
exceeded  in  any  test  NMFS  will 
maintain  the  K^'E  fior  belt  and  aut<miatic 
hopper  scales  at  3  percent,  and  may  re- 
evaluate the  3-peroent  MPE  in  the  future 
if  at-sea  scale  test  results  indicate  that 
better  performance  can  practically  be 
achieved.  See  the  response  to  comment 
17  about  MPEs  for  platform  and  hanging 
scales. 

Comment  1 7:  The  MPE  for  at-sea  tests 
of  the  platform  and  hanging  scales 
should  be  reduced  from  3  percent  to  0.5 
percent  because  these  types  of  scales 
can  meet  more  restrictive  MPEs  at  sea. 
In  addition,  many  of  the  platform  scales 
will  be  used  to  weigh  test  material  for 


testing  the  belt  or  automatic  hopper 
scales.  If  the  allowable  error  in  the  scale 
used  to  weigh  test  material  is  3  percent, 
then  a  cumulative  error  of  6  percent 
could  be  allowed  far  the  belt  and 
automatic  hopper  scales. 

Response:  NMFS  agrees  and  has 
reviseid  §  678.28(b)(3)  accordindiy.    ■ 

Comment  18:  The  MPE  for  belt  and 
automatic  hopper  scales  at  initial  and 
periodic  inspections  should  be  1 
percent. 

Response:  Section  2.2.1.3  (belt  scales) 
and  section  3.2.1.2  (automatic  hopper 
scales)  of  appendix  A  to  part  679  specify 
that  the  MPE  for  material  tests  and 
increasing  and  decreasing  load  tests 
conducted  in  a  laboratory  or  on  a  scale 
installed  on  a  stationary  vessel  is  1 
percent.  The  MPE  for  at-sea  tests  of  beh 
and  automatic  hopper  scales  is  3 
percent. 

Comment  19:  NMFS  needs  to  clarify 
what  information  is  required  on  the 
scale's  "audit  trail." 

Response:  The  audit  trail  is  an 
electnmic  and  printed  record  of  changes 
that  are  made  to  the  scale  or  the  scale 
weights  by  the  scale  operator.  Appendix 
A  to  part  679  requires  that  when  a  scale 
is  adjusted  or  calibrated,  either  a 
security  seal  must  be  iHtiken  or  an  audit 
trail  must  be  provided.  Changes  in 
adjustable  components,  such  as  span 
(calibration)  and  automatic  zero-setting, 
that  affect  the  performance  or  accuracy 
of  the  scale  must  be  recorded  on  the 
audit  trail. 

NMFS  has  revised  the  regulations  and 
annex  A  to  appendix  A  in  order  to 
clarify  that  the  informaticxi  on  the  audit 
trail  must  be  provided  in  an  electronic 
form  that  cannot  be  changed  or  erased 
by  the  scale  operator,  can  be  printed  at 
any  time,  and  oan  be  cleared  by  the 
scale  manufacturer's  representative 
up<m  direction  by  NMFS  or  by  an 
authorized  scale  inspector. 

NMFS  removed  the  requirement  that 
"a  unique  identifying  number  from  000 
to  999  to  identify  the  type  of  adjustment 
being  made  to  any  parameter  that  affects 
the  performance  of  the  scale"  be 
recorded  on  the  audit  trail.  The 
requirement  to  record  the  date  and  time 
of  each  adjustment  will  provide 
sufficient  information  about  the 
chronological  order  of  adjustments. 
NMFS  also  removed  the  requirement 
that  the  "source  of  the  change"  be 
provided  on  the  audit  trail.  This  refarred 
to  the  identification  of  the  person 
making  the  change  which,  upon 
considtation  with  our  technical  advisor 
and  scale  manufoctiuera.  NMFS 
determined  was  not  meaningful 
information  to  require. 

If  the  adjustment  recorded  on  the 
audit  trail  is  a  scale  calibration 


performed  by  the  scale  operator,  the  ~^ 
audit  trail  would  record  the  date  and 
time  the  calibration  procedure  was 
performed,  the  name  or  type  of 
adjustment  being  made,  such  as  "vpaa 
adjustment"  or  "calibration,"  and  die 
initial  and  final  values  of  the  parameter 
changed. 

The  final  rule  has  also  been  dianged 
to  add  the  requirement  that  any 
information  to  be  provided  cm  the  audit 
trail  be  described  in  the  "information 
about  the  scale"  submitted  to  NMFS 
under  §  679.28(b)(l)(ii)(H)  and  to  add 
the  definition  of  "adjustable 
component"  to  section  5  of  appmdix  X 
to  part  679. 

Cktmment  20:  Can  the  information  on 
the  audit  trail  be  printed  on  a  remote 
computer  that  captures  the  data  from 
the  scale? 

Response:  Yes.  Information  on  the 
audit  trail  is  required  to  be  recorded  and 
retained  in  memory  until  it  is  cleared 
from  memory  at  the  annual  inspection. 
The  infmnation  is  not  required  to  be 
displajred  on  the  scale  indicator. 
However,  the  scale  system  must  include 
the  capability  to  print  the  information 
on  the  audit  trail  at  any  time  upon 
request  of  the  observer,  the  scale 
inspector,  NMFS  staff,  or  an  authorized 
officer. 

Comment  21:  Can  the  printed 
information  required  in  sections  2.3.1.8, 
3.3.1.7,  and  4.3.1.5  of  appendix  A  to 
part  679  be  provided  by  an  auxiliary 
printer  connected  to  tbie  scale? 

Response:  The  printed  informatian 
could  come  from  either  a  printer  that  is 
connected  directiy  to  the  scale  or  that  is 
connected  throu^  another  computer  on 
the  vessel. 

Comment  22:  The  propoeed  rule 
would  appear  to  allow  the  scale 
operator  to  recalibrate  the  scale  every 
day  just  prior  to  the  scale  test.  This 
would  render  the  test  valueless  because 
a  scale  could  be  operated  with  as  great 
as  10  percent  error  for  24  houn  and  still 
satisfy  NMFS  requirements. 

Response:  NMrS  does  not  agree  with 
this  comment  The  scales  are  required  to 
be  adjusted  so  that  the  error  is  as  close 
as  possible  to  zero,  wliich  means  that 
vessel  operatore  are  prohibited  from 
deliberately  adjusting  the  scale 
incorrectiy.  Altiiough  scales  may  be 
recalibrated  or  tested  at  any  time  during 
the  day.  the  audit  trail  is  designed  to 
reond  information  that  will  be  used  to 
determine  whether  a  scale  had  been 
incorrectly  adjusted  and  then  readjusted 
just  prior  to  the  scale  test 

Comment  23:  NMFS  needs  to  clarify 
the  diffarenoe  in  requirements  for 
diSiarent  uses  of  platform  scales. 

Response:  Platrann  scales  could  be 
used  for  two  diSarmt  purpoees  on  a 
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vessel.  First,  a  platform  scale  could  be 
used  as  an  observer  sampling  scale  and 
to  verify  the  tveight  of  fish  used  to  test 
the  belt  or  automatic  hopper  scales  on 
trawl  catcher/processors  and 
motherships.  In  this  case,  the  scale  will 
not  be  required  to  provide  printed 
output  of  scale  weights  because  all 
information  from  the  scale  weights  will 
be  recorded  by  hand  on  the  observer's 
forms  or  on  the  scale  test  report  form. 
In  addition,  the  platform  scale  will  not 
be  required  to  provide  an  audit  trail  of 
ali  adjustments  to  the  scale.  The 
purpose  of  the  audit  trail  for  scales  used 
to  weigh  total  catch  is  to  monitor 
whether  the  scale  is  being  improperly 
adjusted  so  that  weights  are  incorrectly 
reported.  An  audit  trail  is  not  necessary 
for  a  scale  used  primarily  by  the 
observer  or  witnessed  by  the  observer 
during  a  scale  test  because  the  observer 
can  test  the  scale  immediately  prior  to 
use  to  verify  its  accuracy. 

Second,  a  platform  scale  could  be 
used  to  weigh  total  catch.  In  this  case, 
the  scale  would  be  required  to  meet  all 
of  the  performance  and  technical 
requirements  specified  in  §  679.28(b) 
and  section  4  of  appendix  A  to  part  679. 

For  all  uses  of  a  platform  scale,  the 
scale  is  required  to  meet  type  evaluation 
requirements  and  to  be  ins{>ected  and 
approved  by  an  authorized  scale 
inspector  upon  initial  installation  and 
each  year  thereafter.  In  addition,  the 
vessel  owner  is  required  to  provide 
certified  test  weights  as  described  in 
§679.28(b)(3)(ii)(B}  for  the  daily  scale 
tests  at  sea. 

Comment  24:  In  appendix  A  to  part 
679.  sections  2.3.1.5  and  3.3.1.9.  NMFS 
proposes  to  require  that  belt  scales  and 
automatic  hopper  scales  be  capable  of 
indicating  at  least  99.999.999  kilograms 
so  that  the  ounulative  weight  of  all 
catch  in  a  year  could  be  displayed  on 
the  indicator.  Scales  currently  on  the 
market  cannot  display  this  many  digits. 

Response:  NMFS  has  revised  sections 
2.3.1.5  and  3.3.1.9  of  appendix  A  to  part 
679  to  allow  the  information  required 
on  the  scale  indicator  to  be  displayed  in 
either  kilograms  or  metric  tons.  These 
sections  now  read:  "the  range  of  the 
weight  indications  and  printed  values 
for  each  haul  or  set  must  be  from  0  kg 
to  999.999  kg  and  for  the  cumulative* 
weight  must  be  from  0  to  99.999  metric 
tons."  This  revision  allows  the 
cumulative  catch  of  all  material 
weighed  on  the  scale  to  be  displayed  in 
less  space. 

NMFS  also  revised  the  wording  in 
several  other  sections  of  appendix  A  to 
part  679  to  make  other  requirements 
consistent  with  the  changes  in  sections 
2.3.1.5  and  X3.1.9. 


Sections  2.3.1.1  and  3.3.1.1  were 
revised  to  replace  technical  terms  with 
plain  English.  For  example,  the  first  two 
sentences  of  section  2.3.1.1  previously 
read,  "a  belt  scale  must  be  equipped 
with  a  primary  indicator  in  the  form  of 
a  master  weight  totalizer,  a  printer,  and 
a  rate  of  flow  indicator.  It  must  also  be 
equipped  with  auxiliary  means  to 
indicate  or  print  values  for  specified 
partial  loads."  Section  2.3.1.1  has  been 
revised  to  read,  "a  belt  scale  must  be 
equipped  with  an  indicator  capable  of 
displaying  both  the  weight  of  fish  in 
each  haul  or  set  and  the  cumulative 
weight  of  all  fish  or  other  material 
weighed  on  the  scale  between  annual 
inspections  ("the  ounulative  weight")-,  a 
rate  of  flow  indicator  and  a  printer." 
Section  3.3.1.1  has  been  revised 
similarly. 

Sections  2.3.1.3  and  3.3.1.3  have  been 
revised  to  read,  "the  weight  of  each  haul 
or  set  must  be  indicated  in  kilograms 
and  the  cumulative  weight  may  be 
indicated  in  kilograms  or  metric  tons 
and  decimal  subdivisions." 

Section  2.3.1.6  has  been  revised  to 
read,  "the  means  to  indicate  the  weight 
of  fish  in  each  haul  or  set  must  be 
resettable  to  zero.  The  rSeans  to  indicate 
the  cumulative  weight  must  not  be 
resettable  to  zero  without  breaking  a 
security  means  and  must  be  reset  only 
upon  direction  by  NMFS  or  an 
authorized  scale  inspector."  Section 
3.3.1.10  has  been  revised  to  read,  "the 
cumulative  weight  must  not  be 
resettable  to  zero  without  breaking  a 
security  means  and  must  be  reset  only 
upon  direction  by  NMFS  or  an 
authorized  scale  inspector." 

Comment  25:  NMFS  should  allow 
limited  component  exchange  for  load 
cells  without  requiring  that  the  scale  be 
re-evaluated  at  a  laboratory. 

Response:  NMFS  agrees  that 
metrologically  equivalent  load  cells 
from  the  same  or  a  diffisrent 
manufacturer  may  be  installed  into  a 
scale  without  requiring  that  scale  to  be 
resubmitted  for  laboratory  tests  or 
retested  by  a  scale  inspector.  However, 
a  materials  test  should  be  conducted 
immediately  after  replacing  the  load  cell 
to  assure  that  the  scale  is  weighing 
accurately. 

Comment  26:  NMFS  should  clarify 
the  definition  of  a  major  modification 
that  would  require  a  scale  to  be 
inspected  by  an  authorized  scale 
inspector  between  aiuiual  inspections. 

Response:  It  would  be  difficult  for 
NMFS  to  distinguish  between  scale 
modifications  that  should  require  re< 
inspection  versus  those  that  should  not. 
Therefore.  NMFS  is  requiring  only  that 
the  scales  be  inspected  when  they  are 
first  installed  on  a  vessel  and  at  least 


one  time  per  year  thereafter.  Between 
aimual  inspections,  NMFS  will  rely  on 
the  daily  scale  test  requirement  to 
determine  whether  a  scale  is  weighing 
accurately  after  scale  modifications. 

Comment  27:  For  automatic  hopper 
scales,  NMFS  should  allow  the  option  of 
having  the  scale  return  to  zero  after 
vtreighing  each  hopper  of  fish  rather  than 
requiring  the  scale  to  print  the  load  and 
no-load  reference  values  for  each 
hopper  load  because  this  provision  is 
allowed  for  automatic  hopper  scales 
used  in  sboreside  plants. 

Response:  NMFd  revised  section 
3.3.1.1  of  appendix  A  to  part  679  to 
allow  this  option  for  automatic  hopper 
scales. 

Comment  28:  A  material  test  should 
be  used  to  test  both  belt  scales  and 
automatic  hopper  scales  at  sea.  The 
material  used  La  the  test  should  be 
weighed  inunediately  before  or  after  the. 
test  to  establish  its  true  weight, 
regardless  of  whether  this  material  is 
fi^  or  an  alternative  (such  as  sand 
bas»). 

Response:  NMFS  agrees  and  has 
revised  the  requirements  for  at-sea  scale 
tests  in  §  679.28(b)(3)  accordingly. 

Comment  29:  The  overload  protection 
requirement  should  be  increased  from 
150  percent  to  200  percent  because  of 
the  extra  stress  on  scales  used  at  sea. 

Response:  Increasing  the  overload 
protection  requirement  for  the  scales  is 
unnecessary.  Loads  in  excess  df  150 
percent  of  the  capacity  of  the  scale 
should  not  normally  accumulate  on  the 
scale.  In  the  event  that  they  do,  the  scale 
should  be  recalibrated  before  it  is  used 
to  weigh  more  fish. 

Comment  30:  ^ting  specific  sizes  of 
scales  under  the  definition  of  a  platform 
scale  may  unintentionally  favor  specific 
scale  manufacturers. 

Response:  Scale  dimensions  were 
included  as  examples  representative  of 
some  scales  in  use.  but  were  not 
intended  to  specify  designs  of  any 
particular  manufacturer,  nor  to  preclude 
the  design  of  a  manufacturer.  NMFS  has 
removed  this  fmrticular  sentence  from 
the  definition. 

Comment  31:  Can  a  "security  means" 
be  a  password  needed  to  enter  the 
indicator  that  will  be  known  only  to  the 
-inspector  and  that  can  be  changed  only 
by  the  inspector? 

Response:  This  comment  refers  to  the 
requirement  in  sections  2.3.1.11. 
3.3.1.12,  and  4.3.1.8  of  appendix  A  to 
part  679  which  states  that  "an 
adjustable  component  that  can  affect  the 
performance  of  the  scale  must  be  held 
securely  in  position  and  must  not  be 
capable  of  adjustment  without  breaking 
a  security  means,  unless  a  record  of  the 
adjustment  is  made  on  the  audit  trail 
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•  •   *."  Because  it  would  be  impossible 
for  NMFS  to  determine  if  the  password 
needed  to  make  a  scale  adjustment  was 
known  to  the  vessel  crew,  a  password 
would  not  be  considered  a  "security 
means."  Therefore,  any  feature  of  the 
scale  that  could  be  changed  by  entering 
a  password  prior  to  making  the  change 
is  required  to  be  recorded  on  the  audit 
trail.  NMFS  also  revised  the  definition 
of  "security  seals  or  means"  in  section 
5.0  of  appendix  A  to  part  679  in  order 
to  be  consistent  with  this  response  to 
comment  31.  In  the  PR.  the  definition 
read,  "a  physical  seal  such  as  a  lead  and 
wire  seal  or%  key  or  code  that  when  a 
change  is  made  in  the  operating  or 
performance  characteristics  of  a  scale  it 
becomes  evident."  The  definition  now 
reads  "a  physical  seal  such  as  a  lead  and 
wire  seal  that  must  be  broken  in  order 
to  change  the  operating  or  performance 
characteristics  of  the  scale." 

Comment  32:  The  conveyors  on  belt 
scales  are  run  by  electricity  rather  than 
hydraulics,  which  is  used  for  other 
conveyors  on  the  vessel.  Therefore,  the 
scales  will  be  less  robust  than  regular 
conveyor  belts.  The  electricity-driven 
belts  will  pose  both  safety  and 
breakdown  problems.  In  addition,  scales 
will  be  exposed  to  more  sand  and  grit 
on  vessels  that  head,  gut.  and  freeze 
groundfish  than  they  would  on  vessels 
fishing  for  pollock,  making  durability  a 
greater  concern.  Scales  should  not  be 
required  on  H&G  vessels  until 
hydraulically  operated  belt  scales  are 
available. 

Response:  NMFS  is  setting  the 
performance  and  technical  standards  for 
scales,  specifying  the  fisheries  in  which 
scales  are  required,  and  vnl\  monitor  the 
use  of  scales  in  these  fisheries.  NMFS 
cannot  guarantee  that  scales  will  be  able 
to  operate  on  all  fishing  vessels  under 
all  sea  conditions.  It  is  the  responsibility 
of  vessel  owners  who  wish  to 
participate  in  these  fisheries  and  of  the 
scale  manufacturers  to  make  sure  that 
they  have  installed  a  scale  that  is 
capable  of  meeting  NMFS'  standards. 
The  decision  of  how  a  scale  or  a 
component  of  a  scale  is  powered  on  a 
vessel  should  be  made  by  the  scale 
manufacturers  and  the  vessel  operators. 

Comment  33:  Fish  should  be  used  in 
the  initial  evaluation  of  the  scale 
conducted  by  the  scale  inspector. 

Response:  NMFS  agrees  that  it  is  most 
desirable  to  use  the  same  material  that 
will  be  weighed  by  the  scale  in  material 
tests  of  the  scale.  However,  it  would  be 
very  difficult  to  make  fish  available  for 
scale  tests  that  are  most  likely  to  occur 
outside  commercial  fishing  seasons  and 
in  ports  far  &t>m  where  the  fish  are 
harvested.  It  is  also  very  difficult  and 
expensive  to  require  inspectors  to 


conduct  scale  tests  on  a  vessel  after  it 
starts  fishing.  Therefore,  NMFS  believes 
that  the  only  option  will  be  to  conduct 
the  material  tests  in  the  laboratory  and 
at  dockside  with  an  alternative  material 
that  simulates  the  flow  of  fish  as  much 
as  possible. 

Comment  34:  Section  2.2.2  of 
appendix  A  to  part  679  specifies  a 
minimum  flow  rate  for  belt  scales.  What 
is  required  of  the  scale  il  it  is  weighing 
below  the  minimum  flow  rate? 

Response:  Section  2.2.2  requires  that 
the  manufacturer  specify  the  minimum 
flow  rate  for  the  scale  and  that  the  scale 
produce  an  audio  or  visual  signal  when 
the  rate  of  flow  is  less  than  the 
minimum  flow  rate  or  greater  than  98 
percent  of  the  maximum  flow  rate. 
NMFS  is  not  requiring  that  the  scale 
stop  operating  if  the  alarm  indicates  that 
the  scale  is  operating  below  the 
minimiim  flow  rate.  However,  the  scale 
operator  should  correct  the  situation 
because  the  scale  is  not  being  operated 
according  to  the  manufacturer's 
specifications. 

Comment  35:  How  long  must  the  zero 
load  test  required  in  section  2.2.1.2  of 
appendix  A  to  part  679  be  performed? 

i?esponse;  ScK^ion  2.4.2.2  of  appendix 
A  to  part  679  requires  that  the  zero  load 
test  be  conducted  for  a  time  equal  to 
that  required  to  deliver  the  minimiun 
totalized  load,  which  will  def>end  on 
the  capacity  and  belt  speed  of  the 
individual  scale. 

Qianges  From  the  Proposed  Rule 

In  addition  to  the  changes  discussed 
in  the  preceding  responses  to  comments 
and  editorial  corrections  and  minor 
changes  for  grammar,  consistency  of 
word  usage,  and  clarity,  NMFS  has 
made  the  following  changes  bom  the 
proposed  rule: 

1.  NMFS  added  the  following 
sentence  to  §679.28(b)(2)(iv)  to  more 
clearly  state  the  responsibility  of  the 
vessel  owner  in  providing  advance 
notice  of  the  need  for  a  scale  inspection: 
"(vjessel  o%vners  must  request  a  scale 
inspection  at  least  10  working  days  in 
advance  of  the  requested  inspection  by 
contacting  an  authorized  scale  inspector 
at  the  address  indicated  on  the  list  of 
authorized  inspectors." 

2.  NMFS  added  the  requirement  in 
§  679.28(b)(3)(ii)(B)  that  the  weight  of 
each  test  weight  must  be  certified  by  a 
National  Institute  of  Standards  and 
Technology  approved  metrology 
laboratory  and  that  a  copy  of  the 
laboratory  certification  documents  be 
maintained  on  board  the  vessel  at  all 
times  while  the  scale  is  required.  This 
requirement  is  necessary  in  order  to 
acciuately  determine  the  weight  of  the 


test  weights  which  will  be  used  to 
calibrate  and  test  scales  at  sea. 

3.  NMFS  revised  §679.28(b)(2){vii)  to 
require  that  the  vessel  owner  maintain 

a  copy  of  the  scale  inspection  test  report 
form  on  the  vessel  rather  than  submit  a 
copy  to  NMFS.  NMFS  will  receive  a 
copy  of  4his  report  form  from  the  scale 
inspectors. 

4.  NMFS  revised  §  679.28(b)(3),  (b)(4), 
and  (b)(5)  to  clarify  that  both  the  vessel 
owner  and  the  vessel  operator  are 
responsible  for  ensuring  that  the  daily 
scale  tests  are  conducted,  that 
adjustments  made  to  the  scale  bring  the 
performance  errors  as  close  as 
practicable  to  a  zero  value,  and  that  the 
required  printed  reports  are  provided. 

5.  NMFS  added  §679.28(b)(5)(i)  to 
clarify  that  scale  weights  may  not  be 
adjusted  to  accoimt  for  the  perceived 
weight  of  water,  mud,  dirt,  or  other  non- 
fish  material.  The  scale  must  display, 
record,  and  print  the  weight  of  the 
material  being  weighed.  Sections 
2.3.1.13  and  3.3.1.16  of  appendix  A  to 
part  679,  titled  "Adjustments  to  Scale 
Weights,"  were  added  to  read:  "The 
indicators  and  printer  must  be  designed 
so  that  the  scale  operator  cannot  change 
or  adjust  the  indicated  and  printed 
weisht  values." 

6.  NMFS  added  §  679.28(b)(6)  to 
require  that  the  observer  be  able  to  see 
the  product  on  the  scale  and  the  scale 
indications  at  the  same  time.  This 
section  prevents  the  scale  indicator, 
which  displays  the  scale  weights,  from 
being  installed  somewhere  on  the  vessel 
where  It  could  not  be  watched  as  fish 
were  being  weighed. 

7.  NMFS  revised  section  2.2.1.2  of 
appendix  A  to  part  679  in  order  to 
clarify  its  meaning.  The  requirement  in 
the  PR  was  that  "the  MPE  for  zero  load 
tests  conducted  in  a  laboratory  or  on  a 
scale  installed  on  a  stationary  vessel  is 
±0.1  percent  or  1  scale  division  (d)." 
NMFS  revised  the  last  part  of  this 
sentence  to  read  "  +0.1  percent  of  the 
value  of  the  minimum  totalized  load  or 
1  scale  division  (d).  whichever  is 
greater." 

8.  NMFS  revised  the  last  sentence  of 
sections  2.2.1  and  3.2.1  of  appendix  A 
to  part  679  in  order  to  be  consistent 
with  §679.28(b)(2)(i)  which  states  that 
scale  inspections  urill  be  conducted  on 
a  vessel  tied  up  at  a  dock.  In  the  PR. 
sections  2.2.1  and  3.2.1  of  appendix  A 
to  part  679  read,  "a  stationary  vessel 
refers  to  a  vessel  that  is  tied  up  at  a  dock 
or  anchored  near  shore  and  is  not  under 
power  at  sea."  NMFS  removed  "or 
anchored  near  shore." 

9.  NMFS  revised  the  requirements  for 
the  information  from  the  scales  used  to 
weigh  total  catch  that  must  be  printed 
each  day  (sections  2.3.1.8,  and  3.3.1.7  of 
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appendix  A  to  part  679).  These  revisions 
added  the  requirements  to  print  vessel 
name,  the  value  of  the  cumulative  catch 
recorded  on  the  totalizer,  and  the  date 
and  time  the  information  is  printed.  The 
following  information  is  required  to  be 
printed  each  day: 

i,  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel; 

iii.  The  haul  or  set  number; 


iv.  Month,  day.  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the 
haul  or  set  started; 

v.  Month,  day.  year,  and  time  (to  the 
nearest  minute)  weighing  catch  irom  the 
haul  or  set  ended; 

vi.  The  total  weight  of  catch  in  each 
haul  or  set; 

vii.  The  total  cumulative  weight  of  all 
fish  or  other  material  weighed  on  the 
scale;  and 


viii.  The  date  and  time  the 
information  is  printed. 

10.  NMFS  added  a  sentence  in  section 
2.2.1.1  c.  of  annex  A  to  appendix  A  to 
part  679  in  order  to  change  the 
temperature  effect  at  zero  flow  rate  from 
10»  C  to  10"  C  ±  0.2'  C. 

Following  is  an  example  of  how  the 
information  required  to  be  printed  each 
day  could  be  presented  for  the  first  day 
that  weighing  on  the  scale  occurs: 


Vessel  Name: 

Federal 

Permit  #: 

Date 

Time 

Haul  or  set 
weight  (kg) 

Haul  or  set  number 

Weighing 
started 

Weighing 
stopped 

1  „ ^ 

1/1/98 
1/1/98 
1/1/98 
1/1/98 

0200 

0600 

1600 

N/A 

0500 

0900 

1900 

N/A 

50.000 
50  000 

2 „., 

3 : :.:..:...::.r::::::: 

50  000 

Cumulative  w•tg^t  _ 

150  000 

Date  and  time  tniormatton  printed:  1/1/98.  2100  hrs. 
Stgnature  of  vessel  ooerator: 

10.  In  section  2.3.4  of  appendix  A  to 
part  679.  the  value  of  the  scale  division 
(d)  was  added  to  the  list  of  marking 
requirements.  In  section  3.3.6.  the 
accuracy  class  and  the  value  of  the  scale 
division  (d)  were  added  to  the  list  of 
marking  requirements. 

11.  Section  4.2.1  of  appendix  A  to 
part  679  was  revised  to  clarify  and 
correct  the  sections  referring  to  MPEs  in 
type  evaluation  and  initial  and  periodic 
inspections.  Table  1  was  also  revised  to 
delete  the  last  column  of  MPEs  for  "in- 
service."  In-service  refers  to  the  time 
when  the  scale  is  in  use  at  sea.  and  this 
MPE  is  already  speciHed  in 

§  679.28(b)(3).  Table  2  was  added  to 
section  4.2.2  of  appendix  A  to  part  679 
to  define  the  accuracy  classes  referred  to 
in  table  1  to  appendix  A. 

12.  In  section  4.2.3  of  appendix  A  to 
part  679,  two  typographical  errors  were 
corrected.  "Class  III  scale  10  d"  should 
have  read.  "Class  IIII  scale  lOd."  The 
weights  and  measures  industry  uses 
"im"  rather  than  the  Roman  numeral  IV 
to  refer  to  a  class  four  scale. 

13.  The  word  "sealable"  was  deleted 
from  the  definition  of  "event  logger" 
because  the  parameters  being  recorded 
by  the  event  logger  are  parameters  that 
cannot  be  sealed.  The  definition  also 
was  revised  to  make  it  consistent  with 
the  changes  made  to  the  audit  trail 
described  in  the  response  to  comment 
19. 

Claaaificatioii 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 


When  this  rule  was  proposed,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
determination  appeared  in  the  preamble 
to  the  proposed  rule.  NMFS  received 
one  comment  regarding  this 
certification.  However,  the  comment 
was  in  reference  to  a  different  proposed 
rule  which  would  require  trawl  catcher/ 
processors  and  motherships 
participating  in  the  CDQ  fisheries  to  use 
a  scale  approved  by  NMFS.  NMFS  will 
respond  to  this  comment  in  the 
comment  section  of  the  relevant 
rulemaking.  No  comments  were 
received  regarding  the  forms  for  the 
certification.  Accordingly,  no  regulatory 
flexibility  analysis  was  prepared. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  has 
been  submitted  to  OMB  for  approval  of 
a  requirement  that  inspectors  from 
agencies  other  than  an  agency 
designated  by  NMFS  submit  written 
verification  that  they  have  completed 
training  requirements  prior  to 
conducting  a  scale  inspection.  The 


public  reporting  burden  for  this 
proposed  requirement  is  estimated  to 
average  30  minutes  per  response. 
Inspectors  from  agencies  other  than  the 
weights  and  measures  agency 
designated  by  NMFS  to  perform  scale 
inspections  on  behalf  of  NMFS  must 
notify  the  Regional  Administrator  of  the 
date.  time,  and  location  of  the  scale 
inspection  at  least  3  working  days 
before  the  inspection  is  conducted.  The 
public  reporting  burden  for  this 
requirement  is  estimated  to  average  2 
minutes  per  notice. 

Public  comment  is  sought  regarding: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  other  collections  of  infoiination 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget,  OMB 
control  number  0648-0330.  The  new 
information  requirements  include  the 
following:  (1)  ^le  manufacturers  must 
submit  completed  At-Sea  Scales  Type 
Evaluation  Certification  documents  to 
the  Regional  Administrator  prior  to 
being  placed  on  the  Ust  of  eligible  at-sea 
scales;  (2)  vessel  owners  must  maintain 
a  copy  of  the  scale  certification 
document  issued  by  a  scale  inspector 


approved  by  the  Regional  Administrator 
to  NMFS  prior  to  participating  in  a 
fishery  in  which  a  certified  at-sea  scale 
is  required:  (3)  vessel  operators  must 
maintain  a  record  of  the  results  of  daily 
at-sea  scale  tests;  (4)  vessel  operators 
must  maintain  printed  output  from  the 
scale;  and  (5)  vessel  operators  must 
print  information  from  the  scale's  audit 
trail  once  per  year.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  176  hours  per 
response  for  the  type  evaluation 
certification  docummts.  1  minute  per 
response  to  maintain  the  scale 
certification  on  the  vessel,  45  minutes 
per  response  fiv  the  at-sea  scale  tests,  5 
minutes  per  response  for  the  printed 
output  from  the  scale,  and  3  minutes  per 
response  for  the  printed  audit  trail. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Information  and 
Regulatory  A£Eairs.  OMB,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

ListofSabiectsin50CFRPart679     ^ 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  23, 1998. 
David  L  Evaos, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67»— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773etseq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  subpart  B,  §  679.28  is  added  to 
read  as  follows: 

S679.28    Equipment  and  operationel    . 
requirements  for  calcli  weight 
meesufsmenL 

(a)  Applicability.  This  section 
contains  the  requiremeats  for  NMFS 
approval  of  scales  used  to  weigh  catch 
at  sea  and  other  requirements  relating  to 
such  scales.  This  section  does  not 
require  any  vessel  to  weigh  catch  at  sea. 
Such  requirements  appear  elsewhere  in 
this  part. 


(b)  Scales  used  to  weigh  catch  at  sea. 
In  order  to  be  approved  by  NMFS  a 
scale  used  to  weigh  catch  at  sea  must 
meet  the  type  evaluation  requirements 
set  forth  in  paragraph  (b)(1)  of  this 
section  and  the  initial  inspection  and 
annual  reinspection  requirements  set 
forth  in  paragraph  (b)(2)  of  this  section. 
Once  a  scale  is  installed  on  a  vessel  and 
approved  by  NMFS  for  use  to  weigh 
catch  at  sea,  it  must  be  reinspected 
annually  and  must  be  tested  daily  and 
meet  the  maximum  permissible  error 
(MPE)  requirements  described  in 
paragraph  (b)(3)  of  this  section. 

(1)  List  of  scales  eligible  for  approval. 
The  model  of  scale  must  be  included  on 
the  Regional  Administrator's  list  of 
scales  eligible  to  be  approved  for 
weighing  catch  at  sea  before  an 
inspector  will  schedule  or  conduct  a 
scale  inspection  under  paragraph  (b)(2) 
of  this  section.  A  scale  will  be  included 
on  the  list  when  the  Regional 
Administrator  receives  the  information 
specified  in  paragraphs  (b)(l)(i)  through 
(iv)  of  this  section.  This  information 
identifies  and  describes  the  scale,  sets 
forth  contact  information  regarding  the 
manufactiuer,  and  sets  forth  the  results 
of  required  type  evaluations  and  testing. 
Type  evaluation  and  testing  must  be 
conducted  by  a  laboratory  accredited  by 
the  government  of  the  country  in  which 
the  tests  are  conducted. 

(i)  Information  about  the  scale.  (A) 
Name  of  scale  manufiacturer. 

(B)  Name  of  manufactiuer's 
representative. 

(C)  Mailing  address  of  scale 
manufactiuer  and  manufacturer's 
representative. 

(D)  Telephone  and  fax  niunber  of 
manufacturer's  representative. 

(E)  Model  and  serial  number  of  the 
scale  tested. 

(F)  A  written  description  of  the  scale 
and  diagrams  explaining  how  the  scale 
operates  and  how  it  compensates  for 
motion. 

(G)  A  list  of  the  model  numbers  of  all 
scales  for  which  type  evaluation  results 
are  applicable,  identifying  the 
differences  between  the  model 
evaluated  in  the  laboratory  and  other 
models  listed.  The  scales  may  differ 
only  in  the  elements  of  the  scale  that 
perform  motion  compensation,  the  size 
or  capacity  of  the  scale,  and  the  software 
used  by  the  scale. 

(H)  A  list  of  types  of  scale  adjustments 
that  will  be  recorded  on  the  audit  trail, 
including  the  name  of  the  adjustment  as 
it  will  appear  on  the  audit  trail,  and  a 
written  description  of  the  adjustment. 

(ii)  Information  about  the  laboratory. 
(A)  Name  of  laboratory. 

(B)  Mailing  address  of  laboratory. 


(C)  Telephone  and  fax  number  of 
laboratory's  representative. 

(D)  Name  and  address  of  government 
agency  accrediting  the  laboratory. 

(E)  Name  and  signature  of  person 
responsible  for  evaluation  of  the  scale 
and  the  date  of  signatiue. 

(iii)  Checklist.  A  completed  checklist 
indicating  that  all  applicable  technical 
and  performance  standards  in  appendix 
A  to  this  part  and  the  laboratory  tests  in 
the  annex  to  appendix  A  to  this  part 
have  been  met. 

(iv)  Verification  of  test  results. 
Verification  that  a  scale  meets  the 
laboratory  evaluation  and  testing 
requirements  in  appendix  A  of  this  part 
and  each  of  the  influence  quantity  and 
disturbance  tests  as  specified  in  the 
annex  to  appendix  A  to  this  part: 

(A)  Test  results  and  data  on  forms 
supphed  by  NMFS; 

IB)  National  Type  Evaluation  Program 
(NTEP)  Certificates  of  Conformance,  test 
results  and  data  for  a  component  of  a 
scale  or  for  the  entire  device.  NTEP 
Certificates  of  Conformance,  test  results, 
and  data  may  be  submitted  only  in  lieu 
of  the  specific  influence  factor  tests 
conducted  to  obtain  the  NTEP 
Certificates  of  Conformance.  Additional 
information  must  be  submitted  to  verify 
compliance  with  the  laboratory  tests 
that  are  not  performed  under  the  NTEP; 
and/or 

(C)  International  Organization  of  Legal 
Metrology  (OIML)  Certificates  of 
Conformance,  test  results  and  data. 

(2)  Inspection  of  at-sea  scales — (i) 
What  is  an  inspection?  An  inspection  is 
a  visual  assessment  and  test  of  a  scale 
after  it  is  installed  on  the  vessel  and 
while  the  vessel  is  tied  up  at  a  dock  and 
not  imder  power  at  sea  to  determine  if 
the  scale  meets  all  of  the  applicable 
performance  and  technical  requirements 
in  paragraph  (b)(2)  of  this  section  and  in 
appendix  A  to  this  part.  A  scale  will  be 
approved  by  the  inspector  if  it  meets  all 
of  the  applicable  performance  and 
technical  requirements  in  paragraph 
(b)(2)  of  this  section  and  appendix  A  to 
this  part. 

(ii)  How  often  must  a  scale  be 
inspected?  Each  scale  must  be  inspected 
and  approved  before  the  vessel  may 
participate  in  any  fishery  requiring  the 
weighing  of  catch  at  sea  with  an 
approved  scale.  Each  scale  must  be 
reinspected  within  12  months  of  the 
date  of  the  most  recent  inspection. 

(iii)  Who  may  perform  scale 
inspections?  Scales  must  be  inspected 
by  a  scale  inspector  authorized  by 
NMFS.  A  list  of  scale  inspectors 
authorized  by  NMFS  is  available  from 
the  Regional  Administrator  upon 
request.  NMFS  authorizes  two  types  of 
scale  inspectors: 
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(A)  Inspectors  from  an  agency 
designated  by  NMFS.  Inspectors 
employed  by  a  weights  and  measures 
agency  designated  by  NMFS  to  perform 
scale  inspections  on  behalf  of  NMFS. 
Scale  inspections  by  such  inspectors  are 
paid  for  by  NMFS. 

(B)  Inspectors  from  other  agencies. 
Insp>ectors  employed  by  a  U.S..  state,  or 
local  weights  and  measures  agency 
other  than  the  weights  and  measures 
agency  designated  by  NMFS  and 
meeting  the  following  requirements: 

(II  The  inspector  successfully 
completes  training  conducted  by  a  scale 
inspector  twm  the  weights  and 
measures  agency  designated  by  NMFS 
to  perform  scale  inspections  on  behalf  of 
NMFS.  The  training  consists  of 
observing  a  scale  inspection  conducted 
by  a  scale  inspector  designated  by 
NMFS  and  conducting  an  inspection 
under  the  supervision  of  a  scale 
inspector  designated  by  NMFS.  The 
inspector  must  obtain  this  training  for 
each  type  of  scale  inspected. 

(2)  The  inspector  notifies  IvfMFS  in 
writing  that  he/she  meets  the 
requirements  of  this  paragraph 
(b)(2Hiii)(B)  prior  to  conducting  any 
inspections. 

(J)  Inspectors  from  agencies  other 
than  the  weights  and  measures  agency 
designated  by  NMFS  to  perform  scale 
inspections  on  behalf  of  NMFS  must 
notify  the  Regional  Administrator  of  the 
date.  time,  and  location  of  the  scale 
inspection  at  least  3  working  days 
before  the  inspection  is  conducted  so 
that  NMFS  staff  may  have  the 
opportunity  to  observe  the  inspection. 

(iv)  How  does  a  vessel  owner  arrange 
for  a  scale  inspection?  The  lime  and 
place  of  the  inspection  may  be  arranged 
by  cohtacting  the  authorized  scale 
inspectors.  Vessel  owners  must  request 
a  scale  inspection  at  least  10  working 
days  in  advance  of  the  requested 
inspection  by  contacting  an  authorized 
scale  inspector  at  the  address  indicated 
on  the  list  of  authorized  inspectors. 

(v)  Where  will  scale  inspections  be 
conducted?  Scale  inspections  by 
inspectors  paid  by  NMFS  will  be 
conducted  on  vessels  tied  up  at  docks 
in  Dutch  Hartrar.  Alaska,  and  in  the 
Puget  Sound  area  of  Washington  State. 

(vi)  Responsibilities  of  the  vessel 
owner  during  a  scale  inspection  After 
the  vessel  owner  has  installed  a  model 
of  scale  that  is  on  the  Regional 
Administrator's  list  of  scales  eligible  to 
be  approved  for  weighing  catch  at  sea. 
the  vessel  owner  must: 

(A)  Make  the  vessel  and  scale 
available  for  inspection  by  a  scale 
inspector  authorized  by  the  Regional 
Administrator. 


(B)  Provide  a  copy  of  the  scale  manual 
supplied  by  the  scale  manufacturer  to 
the  inspector  at  the  beginning  of  the 
inspection. 

(C)  Transport  test  weights,  test 
material,  and  equipment  required  to 
perform  the  test  to  and  from  the 
inspector's  vehicle  and  the  location  on 
the  vessel  where  the  scale  is  installed. 

(D)  Apply  test  weights  to  the  scale  or 
convey  test  materials  across  the  scale,  if 
requested  by  the  scale  inspector. 

(E)  Assist  the  scale  inspector  in 
performing  the  scale  inspection  and 
testing. 

(vii)  Scale  inspection  report.  A  scale 
is  approved  for  use  when  the  scale 
inspector  completes  and  signs  a  scale 
inspection  report  form  verifying  that  the 
scale  meets  all  of  the  requirements 
specified  in  this  paragraph  (b)(2)  and 
appendix  A  to  this  part.  Inspectors  must 
use  the  scale  inspection  report  form 
supplied  by  the  weights  and  measures 
agency  designated  by  NMFS  to  perform 
scale  inspections  on  behalf  of  NMFS. 
The  scale  inspector  must  provide  the 
original  of  this  inspection  report  form  to' 
the  vessel  ovmer  and  a  copy  to  NMFS. 
NMFS  will  maintain  a  Hst  of  all  scales 
for  which  the  inspection  report  form  has 
been  received  and  that  are  approved  for 
use.  The  vessel  owner  is  not  required  \6 
submit  the  scale  inspection  report  form 
to  NMFS.  However,  the  vessel  owner 
must  maintain  a  copy  of  the  report  form 
on  board  the  vessel  at  all  times  when 
the  processor  or  vessel  is  required  to  use 
a  scale  approved  under  this  section.  The 
scale  inspection  report  form  must  be 
made  available  to  the  observer,  NMFS 
personnel  or  an  authorized  officer,  upon 
request.  When  in  use,  scales  for  which 
a  scale  inspection  form  has  been 
completed  and  signed  must  also  meet 
requirements  described  in  paragraphs 
(b)(3)  through  (b)(6)  of  this  section. 

(3)  At-sea  scale  tests.  The  vessel 
owner  must  ensure  that  the  vessel 
o(}erator  tests  each  scale  or  scale  system 
used  to  weigh  total  catch  one  time 
during  each  24-hour  period  in  which 
fish  are  weighed  on  the  scale  to  verify 
that  the  scale  meets  the  MPEs  specified 
in  this  paragraph  (b)(3). 

(i)  Belt  scales  and  automatic  hopper 
scales.  (A)  The  MPE  in  the  daily  at-sea 
scale  tests  is  plus  or  minus  3  percent  of 
the  known  weight  of  the  test  material. 

(B)  Test  procedure.  A  material  test 
must  be  conducted  by  weighing  at  least 
400  kg  of  fish  or  an  alternative  material 
supplied  by  the  scale  manufacturer  on 
the  scale  under  test.  The  known  weight 
of  the  test  material  must  be  determined 
by  weighing  it  on  a  platform  scale 
approved  for  use  under  paragraph  (b)(7) 
of  this  section. 


(ii)  Platform  and  hanging  scales — (A) 
Maximum  Permissible  Error.  The  MPE 
for  platform  and  hanging  scales  is  plus 
or  minus  0.5  percent  of  the  known 
weight  of  the  test  material. 

(B)  Test  weights.  Each  test  weight 
must  have  its  weight  stamped  on  or 
otherwise  permanently  affixed  to  it'.  The 
weight  of  each  test  weight  must  be 
certified  by  a  National  Institute  of 
Standards  and  Technology  approved 
metrology  laboratory.  A  copy  of  the 
laboratory  certification  documents  must 
be  maintained  on  board  the  vessel  at  all 
times  while  the  scale  is  required.  The 
amount  of  test  weights  that  must  be 
provided  by  the  vessel  owner  is 
specified  in  paragraphs  (bK3)(ii)(BK2) 
and  (b)(3)(ii)(B)(2)  of  this  section. 
.  (1)  Platform  scales  used  as  observer 
sampling  scales  or  to  determine  the 
known  wei^t  of  test  materials.  Any 
combination  of  test  weights  that  will 
allow  the  scale  to  be  tested  at  10  kg.  25 
kg,  and  50  kg. 

[2]  Scales  used  to  weigh  total  catch. 
Test  weights  equal  to  the  largest  amount 
of  fish  that  will  be  weighed  on  the  scale 
in  one  weighment. 

(iji)  Requirements  for  all  scale  tests. 
(A)  Notify  the  observer  at  least  15 
minutes  before  the  time  that  the  test  will 
be  conducted,  and  conduct  the  test 
while  the  observer  is  present. 

(B)  Conduct  the  scale  test  by  placing 
the  test  material  or  test  weights  on  or 
across  the  scale  and  recording  the 
following  information  on  the  at-sea 
scale  test  report  form: 

(1)  Vessel  name: 

(2)  Month,  day,  and  year  of  test; 

(3)  Time  test  started  to  the  nearest 
minute; 

(4)  Known  weight  of  test  material  or 
test  weights; 

(5)  Weight  of  test  material  or  test 
weights  recorded  by  scale; 

[6]  Percent  «rror  as  determined  by 
subtracting  the  known  weight  of  the  test 
material  or  test  weights  from  the  weight 
recorded  on  the  scale,  dividing  that 
amount  by  the  known  weight  of  the  test 
material  or  test  weights,  and 
multiplying  by  100;  and 

(7)  Sea  conditions  at  the  time  of  the 
scale  test. 

(C)  Maintain  the  test  report  form  on 
board  the  vessel  until  the  end  of  the 
fishing  year  during  which  the  tests  were 
conducted,  and  make  the  report  forms 
available  to  observers.  NMFS  personnel, 
or  an  authorized  officer.  In  addition,  the 
scale  test  report  forms  must  be  retained 
by  the  vessel  owner  for  3  years  after  the 
end  of  the  fishing  year  during  which  the 
tests  were  performed.  All  scale  test 
report  forms  must  be  signed  by  the 
vessel  operator. 


(4)  Scale  maintenance.  The  vessel 
owner  must  ensure  that  the  vessel 
operator  maintains  the  scale  in  proper 
operating  condition  throughout  its  use; 
that  adjustments  made  to  the  scale  are 
made  so  as  to  bring  the  performance 
errors  as  close  as  practicable  to  a  zero 
value;  and  that  no  adjustment  is  made 
that  will  cause  the  scale  to  weigh  fish 
inaccurately. 

(5)  Printed  reports  from  the  scale.  The 
vessel  owner  must  ensure  that  the  vessel 
operator  provides  the  printed  reports 
required  by  this  paragraph.  Printed 
reports  from  the  scale  must  be 
maintained  on  board  the  vessel  until  the 
end  of  the  year  during  which  the  reports 
were  made  and  be  made  available  to 
observers.  NMFS  peraonnel.  or  an 
authorized  officer.  In  addition,  printed 
reports  must  be  retained  by  the  vessel 
owner  for  3  years  after  the  end  of  the 
year  during  which  the  printouts  were 
made.  All  printed  reports  from  the  scale 
must  be  signed  by  the  vessel  operator. 

(i)  Reports  of  catch  weight  and 
cumulative  wei^t.  Reports  must  be 
printed  at  least  once  each  24-hour 
fwriod  in  which  the  scale  is  being  used 
to  weigh  catch  or  before  any  information 
stored  in  the  scale  computer  memory  is 
replaced.  The  haul  or  set  number 
recorded  on  the  scale  print-out  must 
correspond  with  haul  or  set  numbers 
recorded  in  the  processor's  daily 
ounulative  production  logbook.  Scale 
weights  must  not  be  adjusted  by  the 
scale  operator  to  account  for  the 
perceived  weight  of  water,  mud.  debris. 
or  other  materials.  The  information  that 
must  be4)rinted  is  described  in  Sections 
2.3.1.8.  3.3.1.7.  and  4.3.1.5  of  appendix 
A  to  this  part. 

(ii)  Printed  report  from  the  audit  trail. 
The  printed  report  must  include  the 
information  specified  in  sections 
2.3.1.8.  3.3.1.7.  and  4.3.1.8  of  appendix 
A  to  this  part.  The  printed  report  must 
be  provided  to  the  authorized  scale 
inspector  at  each  scale  inspection  and 
must  also  be  printed  at  any  time  upon 
request  of  the  observer,  the  scale 
inspector.  NMFS  staff,  or  an  authorized 
officer. 

(6)  Scale  installation  requirements. 
The  observer  must  be  able  to  see  the 
product  on  the  scale  and  the  scale 
indications  at  the  same  time. 

(7)  Platform  scales  used  as  observer 
sampling  scales  or  to  determine  the 
known  weight  of  test  materials.  Platform 
scales  used  only  as  observer  sampling 
scales  or  to  determine  the  known  weight 
of  fish  for  a  material  test  of  another  scale 
are  required  to  meet  all  of  the 
requirements  of  paragraph  (b)  of  this 
section  and  appendix  A  to  this  part 
except  sections  4.3.1  and  4.3.1.5  of 
appendix  A  to  this  part  (printer)  or 


section  4.3.1.8  (audit  trail)  of  appendix 
A  to  this  part. 

3.  Appendix  A  to  part  679  is  added 
immediately  following  subpart  F  of  part 
679.  before  the  figures  and  tables,  to 
read  as  follows: 
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Performance  and  Technical 
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Catch  at  Sea  in  the  Groundfish 
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A. 3. 4    Short  Time  Power  Reduction 
A.3.S    Bursts 

A.3. 6    Electrostatic  Dischaige 
A. 3. 7    Electromagnetic  Susceptibility 

A. 4  Bibliography 

1.  Introduction 

(a)  This  appendix  to  part  679  contains  the 
performance  and  technical  requirements  for 
scales  to  be  approved  by  NMFS  for  use  to 
weigh,  at  sea.  catch  from  the  groundfish 
fisheries  off  Alaska.  The  performance  and 
technical  requirements  in  this  document 
have  not  been  reviewed  or  endorsed  by  the 
National  Conference  on  Weights  and 
Measures.  Regulations  implementing  the 
requirements  of  this  appendix  and  additional 
requirements  for  and  with  respect  to  scales 
used  to  weigh  catch  at  sea  are  found  at  SO 
CFR  679.28(b). 

(b)  Revisions,  amendments,  or  additions  to 
this  appendix  may  be  made  after  notice  and 
opportunity  for  public  comments.  Send 
requests  for  revisions,  amendments,  or 
additions  to  the  Sustamable  Fisheries 
Division.  Alaska  Region,  NMFS.  P.O.  Box 
21668.  Juneau.  AK  99802. 

(c)  Types  of  Scales  Covered  by  Appendix — 
This  appendix  contains  performance  and 
technical  reouirements  for  belt,  automatic 
hopper,  plattbrm,  and  hanging  scales. 

(d)  Testing  and  Approval  of  Scales  Used  to 
Weigh  Catch  at  Seo—Scaleslisad  to  weigh 
catch  at  sea  are  required  to  comply  with  four 
categories  of  performance  and  technical 
requirements:  (1)  Type  evaluation:  (2)  initial 
inspection  after  mstallation  while  the  vessel 
is  tied  up  at  a  dock  and  is  not  under  power 
at  sea:  (3)  annual  reins[>ection  while  the 
vessel  is  lied  up  at  a  dock  and  is  not  under 
power  at  sea:  and  (4)  daily  at-sea  tests  of  the 
scale's  accuracy.  This  appendix  contains 
only  the  performance  and  technical 
requirements  for  type  evaluation  and  initial 
and  annual  reinspections  by  an  authorized 
scale  inspector. 

2.  Belt  Scales 

2.1  Applicability.  The  requirements  in 
this  section  apply  to  a  scale  or  scale  system 
that  employs  a  conveyor  belt  in  contact  with 
a  weighing  element  to  determine  the  weight 
of  a  bulk  commodity  being  conveyed  across 
the  scale. 

2.2  Performance  Requirements — 2.2.1 
Maximum  Permissible  Errors.  For  laboratory 
tests  of  a  scale  and  initial  inspections  and 
annual  reinspections  of  an  installed  scale 
when  the  vessel  is  tied  up  at  a  dock  and  is 
not  under  fX)wer  at  sea,  the  following 
maximum  permissible  errors  (MPEs)  are 
speciRed; 

2.2.1.1     Laboratory  Tests.  See  annex  A  to 
this  appendix  A  for  procedures  for 
disturbance  tests  and  influence  bctors. 


a.  Disturbances.  ±0.18  percent  of  the 
weight  of  the  load  totalized. 

b.  Influence  Factors.  tO.25  percent  of  the 
weight  of  the  load  totalized. 

c.  Temperature  Effect  at  Zero  Flow  Rate. 
The  difference  between  the  values  obtained 
at  zero  flow  rate  taken  at  temperatures  that 
differ  by  10°  C  ±0.2°  C  must  not  be  greater 
than  0.03S  percent  of  the  weight  of  the  load 
totalized  at  the  maximum  flow-rate  for  the 
time  of  the  test. 

2.2.1.2  Zero  Load  Tests.  For  zero  load 
tests  conducted  in  a  laboratory  or  on  a  scale 
installed  on  a  vessel  and  conducted  when  the 
vessel  is  tied  up  at  a  dock  and  not  under 
power  at  sea,  ±0.1  percent  of  the  value  of  the 
minimum  totalized  load  or  1  scale  division 
(d),  whichever  is  greater. 

2.2.1.3  Material  Tests.  For  material  tests 
conducted  in  a  laboratory  or  on  a  scale 
installed  on  a  vessel  and  conducted  when  the 
vessel  is  tied  up  at  a  dock  and  not  under 
power  at  sea.  ±1.0  percent  of  the  known 
uraight  of  the  test  material. 

2.2.2  Minimum  Flow  Rate  (Qmin).  The 
minimum  flow  rate  must  be  specified  by  the 
manufactxirer  and  must  not  be  greater  than  35 
percent  of  the  rated  capacity  of  the  scale  in 
kilograms  per  hour  (kg/hr)  or  metric  tons  per 
hour  (mt/hr). 

2.2.3  Minimum  Totalized  Load  (Imin). 
The  minimum  totalized  load  must  not  be  less 
than  the  greater  of — 

a.  Two  percent  of  the  load  totalized  in  1 
hour  at  the  maximum  flow  rate: 

b.  The  load  obtained  at  the  maximum  flow 
rate  in  1  revolution  of  the  belt;  or 

c.  A  load  equal  to  800  scale  divisions  (d). 

2.2.4  Influence  Quantities.  The  following 
requirements  apply  to  influence  factor  tests 
conducted  in  the  laboratory. 

2.2.4.1  Temperature.  A  belt  scale  must 
comply  with  the  performance  and  technical 
requirements  at  a  rang«  of  temperatures  from 
-  10*  C  to  >40*  C.  However,  for  special 
applications  the  temperature  range  may  be 
different,  but  the  range  must  not  be  less  than 
30*  C  and,  must  be  so  specified  on  the  scale's 
descriptive  markings. 

2.2.4.2  Power  Supply.  A  belt  scale  must 
comply  with  the  performance  and  technical 
requirements  when  operated  within  a  range 
of  - 15  [)ercent  to  -flO  percent  of  the  power 
supply  specified  on  the  scale's  descriptive 
markings. 

2.3.1     Technical  Requirements. 
2.3.1     Indicators  and  Printers. 

2.3.1.1  Genera/.  A  belt  scale  must  be 
equipped  with  an  indicator  capable  of 
displaying  both  the  weight  of  fish  in  each 
haul  or  set  and  the  cumulative  weight  of  all 
fish  or  other  material  weighed  on  the  scale 
between  annual  ins{>ections  ("the  cumulative 
weight"),  a  rate  of  flow  indicator,  and  a 
printer.  The  indications  and  printed 
representations  must  be  clear,  definite, 
accurate,  and  easily  read  under  all  conditions 
of  normal  operation  of  the  belt  scale. 

2.3.1.2  Values  Defined.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations  but  not  so 


positioned  as  to  interfere  with  the  accuracy 
of  reading. 

2.3.1.3  Units.  The  weight  of  each  haul  or 
set  must  be  indicated  in  kilograms,  and  the 
cumulative  weight  must  be  indicated  in 
either  kilograms  or  metric  tons  and  decimal 
subdivisions. 

2.3.1.4  Value  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  to  1,  2.  or  5, 
or  a  decimal  multiple  or  sub-multiple  of  1. 
2.  or  5. 

2.3.1.5  Range  of  Indication.  The  range  of 
the  weight  indications  and  printed  values  for 
each  haul  or  set  must  be  from  0  kg  to  999.999 
kg  and  for  the  cumulative  weight  must  be 
from  0  to  99,999  metric  tons.     ' 

2.3. 1 .6  Resettable  and  Non-resettable 
Values.  The  means  to  indicate  th*  weight  of 
fish  in  each  haul  or  set  must  be  resettable  to 
zero.  The  means  to  indicate  the  cumulative 
weight  must  not  be  resettable  to  zero  without 
breaking  a  security  means  and  must  be  reset 
only  upon  direction  of  NMFS  or  an 
authorized  scale  inspector. 

2.3.1.7  Rate  of  Flow  Indicator.  Permanent 
means  must  be  provided  to  produce  an  audio 
or  visual  signal  when  the  rate  of  flow  is  less 
than  the  minimum  flow  rate  or  greater  than 
98  percent  of  the  maximum  flow  rate. 

2.3.1.8  Printed  Information.  The 
information  printed  must  include — 

a.  For  catch  weight: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel; 

iii.  The  haul  or  set  number; 

iv.  The  month,  day.  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  started; 

V.  The  month,  day,  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  ended;  . 

vi.  The  total  weight  of  catch  in  each  haul 
or  set: 

vU.  The  total  cumulative  weight  of  all  fish 
or  other  material  weighed  on  the  scale;  and 

viii.  The  date  and  time  the  information  is 
printed. 

b.  For  the  audit  trail: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel; 

iii.  The  date  and  time  (to  the  nearest 
minute)  that  the  adjustment  was  made; 

iv.  The  name  or  type  of  adjustment  being 
made;  and 

V.  The  initial  and  final  values  of  the 
parameter  being  changed. 

2.3.1.9  Permanence  o/Morfci/igs.  All 
required  indications,  markings,  and 
instructions  must  be  distinct  and  easily 
readable  and  must  be  of  such  character  that 
they  will  not  tend  to  become  obliterated  or 
illegible. 

2.3.1.10  Power  Loss.  In  the  event  of  a 
power  failure,  means  must  be  provided  to 
retain  in  a  memory  the  weight  of  fish  in  each 
haul  or  set  for  which  a  printed  record  has  not 
yet  been  made,  the  cumulative  weight,  and 
the  information  on  the  audit  trail. 

2.3.1.11  Adjustable  Components.  An 
adjustable  component  that  when  adjusted 
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afSacts  the  performance  or  accuracy  of  the 
scale  must  oe  held  securely  in  position  and 
must  not  be  capable  of  adfustment  without 
breaking  a  security  means  unless  a  record  of 
the  adjustment  is  made  on  the  audit  trail 
described  in  2.3.1.12. 

2.3.1.12  Audit  Trail.  An  audit  trail  in  the 
form  of  an  event  loggar  must  be  provided  to 
document  changes  made  using  adjustable 
components.  The  following  ii^rmation  must 
be  provided  in  an  electronic  form  that  cannot 
be  changad  or  erased  l^  the  scale  operator, 
can  be  printed  at  any  time,  and  can  be 
cleared  by  the  scale  manufacturer's 
representative  upon  direction  by  NMFS  or  by 
an  authorized  scak  inspector. 

a.  The  date  and  time  (to  the  nearest 
minute)  of  the  change; 

b.  The  name  at  type  of  adjustment  being 
made;  and 

c  "The  initial  and  final  values  of  the 
parameter  being  changed. 

2.3.1.13  Adfuttments  to  Scale  Weights. 
The  indicators  and  printer  must  be  designed 
so  that  the  scale  operator  cannot  change  or 
adjust  the  indicated  and  printed  «veight 
values. 

2.3.2     Weighing  Elements. 

2.3.2.1  Speed  Measurement  A  belt  scale 
must  be  equipped  witli  means  to  accurately 
sense  the  belt  travel  and/or  spaed  whether 
the  belt  is  loaded  or  empty. 

2.3.2.2  Conveyer  Beit  The  weight  per 
unit  length  of  the  conveyor  belt  must  be 
practically  constant  Belt  joints  must  be  such 
that  there  are  no  significant  effects  on  the 
weighing  results. 

2.3.2.3  Overload  Protection.  The  load 
receiver  must  be  equipped  with  means  so 
that  an  overload  of  150  percent  or  more  of 
the  capacity  does  not  afiiect  the  metrological 
characteristics  of  the  scale. 

2.3.2.4  Speed  Control.  The  speed  of  the 
belt  must  not  vary  by  more  than  5  percent  of 
the  nominal  speed. 

2.3.2.5  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  belt  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 


2.3.2.6    Motion  Compensation.  A  belt 
scale  must  be  equipped  with  automatic 
means  to  compensate  for  the  nx>tion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  M]%s.  Such  means 
shall  be  a  reference  load  cell  and  a  reference 
mass  weight  or  other  equally  effective  means. 
Whan  aquivalent  means  are  utilized,  the 
manufarturer  must  provide  NMFS  with 
inibnnation  demoostrating  that  the  scale  can 
weigh  accurately  at  sea. 

2.3.3  Installation  Conditions.  A  belt  scale 
must  be  rigidly  installed  in  a  level  condition. 

2.3.4  Marking.  A  belt  scale  must  be 
marked  with  the — 

a.  Name,  initials,  or  trademark  of  the 
manufiKturer  or  distributer. 

b.  Model  designation; 

c  Non-repetitive  serial  number. 

d.  Maximum  flow  rate  ((^nax); 

e.  Minimum  flow  rate  (C^in); 

£  Minimimi  totalized  load  (£min); 
g.  Value  of  a  scale  division  (d); 
h.  Belt  speed; 
i.  Weigh  length; 


j.  Maximum  capacity  (Max); 

k.  Temperature  range  (if  applicable);  and 

1.  Mains  voltage. 

2.3.4.1    Presentation.  The  markings  must 
be  reasonably  permanent  and  of  such  size, 
shape,  and  clarity  to  provide  easy  reading  in 
normal  conditions  of  use.  They  must  be 
grouped  together  in  a  place  visible  to  the 
operator. 

2.4    Tests. 

2.4.1  Minimum  Test  Load.  The  minimum 
test  load  must  be  the  greater  of— 

a.  2  percent  of  the  load  totalized  in  1  hour 
at  the  maximum  flow  rate; 

b.  The  load  obtained  at  maximum  flow  rata 
in  one  revolution  of  the  belt;  or 

c.  A  load  equal  to  800  scale  divisions. 

2.4.2  Labmatory  Tests. 

2.4.2.1  Influence  Quantity  and 
Disturbance  Tests.  Tests  must  be  conducted 
according  to  annex  A  and  the  results  of  these 
tests  must  be  within  the  values  specified  in 
section  2.2.1.1. 

2.4.2.2  Zero-Load  Tests.  A  zero-load  test 
must  be  conducted  for  a  time  equal  to  that 
required  to  deliver  the  minimum  totalized 
load  ("min).  At  least  two  zero-load  tests  must 
be  conducted  prior  to  a  material  test  The 
results  of  these  tests  must  be  within  the 
values  specified  in  section  2.2.1.2. 

2.4.2.3  Material  Tests.  At  least  one 
matOTial  test  must  be  conducted  with  the 
weight  of  the  material  or  simulated  material 
equal  to  or  greater  than  the  minimum  test 
load.  The  results  of  these  tests  must  be 
within  the  values  specified  in  section  2.2.1.3. 

2.4.3  Annual  Inspections. 

2.4.3.1  Zero-Load  Tests.  A  zero-load  test 
must  be  conducted  for  a  time  equal  to  that 
required  to  deliver  the  minimum  totalized 
load  (Zmin).  At  least  one  zero-load  test  must 
be  conducted  prior  to  each  material  test.  The 
results  of  this  test  must  be  within  the  values 
specified  in  section  2.2.1.2. 

2.4.3.2  Material  Tests.  At  least  one 
material  or  simulated  material  test  must  be 
conducted  with  the  weight  of  the  material  or 
simulated  material  equal  to  or  greater  than 
the  minimum  test  load.  The  results  of  these 
tests  must  be  within  the  values  specified  in 
section  2.2.1.3. 

3.  Automatic  Hopper  Scales 

3.1  Applicability.  The  requirements  in 
this  section  apply  to  a  scale  or  scale  system 
that  is  designed  for  automatic  weighing  of  a 
bulk  commodity  in  predetermined  amounts.   . 

3.2  Performance  Requirements. 

3.2.1    Maximum  Permissible  Errors.  For 
laboratory  tests  of  a  scale  and  initial 
inspection  and  annual  reinspections  of  an 
installed  scale  when  the  vessel  is  tied  up  at 
a  dock  and  is  not  under  power  at  sea,  the 
following  MPEs  are  specified: 

3.2.1.1  laboratory  Tests.  See  aimex  A  to 
appendix  A  for  procedures  for  disturbance 
test  and  influence  factors. 

a.  Disturbances.  Significant  fault  (sf) 
(iscale  division). 

b.  Influence  Factors.  ±1  percent  of  test 
load. 

3.2.1.2  Increasing  and  Decreasing  Load 
Tests.  For  increasing  and  decreasing  load 
tests  conducted  in  a  laboratory  or  on  a  scale 
installed  on  a  vessel  tied  up  at  a  dock  and 
not  under  power  at  sea.  11.0  percent  of  the 
test  load. 


3.2.2  ACini/num  IVe/ghnient /Imin).  The 
minimum  weighment  must  not  be  less  than 
20  percent  of  me  weighing  capacity,  or  a  load 
equal  to  100  scale  intervals  (d),  except  for  the 
final  weigh  ment  of  a  lot. 

3.2.3  Minimum  Totalized  Load  (Lot).  The 
minimum  totalized  load  must  not  be  less 
than  4  weighments. 

3.2.4  Influence  Quantities.  The  following 
requirements  apply  to  influence  bctor  tests 
conducted  in  the  laboratory: 

3.2.4.1  Temperature.  A  hopper  scale  must 
comply  with  the  metrological  and  technical 
requirements  at  temperatures  from  -10*  C  to 
■MO*  C.  However,  for  special  appUcations  the 
temperature  range  may  be  different,  but  the 
range  must  not  be  less  than  30*  C  and  must 
be  So  specified  on  the  scale's  descriptive 
markings. 

3.2.4.1.1     Operating  Temperature.  A 
hopper  scale  must  not  display  or  print  any 
usable  weight  values  until  the  operating 
temperature  necessary  for  accurate  weighing 
and  a  stable  zero-balance  condition  have 
been  attained. 

3.2.4.2  Power  Supply.  A  hopper  scale 
must  comply  with  the  performance  and 
technical  requirements  when  opterated  within 
-15  percent  to  +10  percent  of  the  power 
supply  specified  on  the  scale's  descriptive 


3.3     Technical  Requirements. 
3.3.1    Indicators  and  Printers. 

3.3.1.1  General,  a.  A  hopper  scale  must 
be  equipped  with  an  indicator  and  printer 
that  indicates  and  prints  the  weight  of  each 
load  and  a  no-load  reference  value:  and  a 
printer  that  prints  the  total  weight  of  fish  in 
each  haul  or  set  and  the  total  cimiulative 
weight  of  all  fish  and  other  material  weighed 
on  the  scale  between  annual  inspections 
("the  cumulative  weight").  The  indications 
and  printed  information  must  be  clear, 
definite,  accurate,  and  easily  read  under  all 
conditions  of  normal  operation  of  the  h<^>per 
scale. 

b.  A  no-load  reference  value  may  be  a 
positive  or  negative  value  in  terms  of  scale 
divisions  or  zero.  When  the  no-load  reCerenoe 
value  is  zero,  the  scale  must  return  to  a  zero 
indication  (within  ±0.5  scale  division)  when 
the  load  receptor  (hopper)  is  empty  following 
the  discharge  of  all  loads,  without  the 
intervention  of  either  automatic  or  manual 
means. 

3.3. 1 .2  Values  Defined.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations  but  not  so 
positioned  as  to  interfere  with  the  accuracy 
of  reading. 

3.3.1 .3  Units.  The  weight  of  each  haul  or 
set  must  be  indicated  in  kilograms,  and  the 
cumulative  weight  must  be  indicated  in 
either  kilograms  or  metric  tons  and  decimal 
subdivisions. 

3.3. 1.4  Value  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  to  1,  2,  or  5, 
or  a  decimal  multiple  or  sub-multiple  of  1, 
2,  or  5. 

3.3.1.5  Weighing  Sequence.  For  hopper 
scales  used  to  receive  (weigh  in),  the  no-load 
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reference  value  must  be  determined  and 
printed  only  at  the  beginning  of  each 
weighing  cycle.  For  hopper  scales  used  to 
deliver  (weigh  out),  the  no-load  reference 
value  must  be  determined  and  printed  only 
after  the  gross-load  weight  value  for  each 
weighing  cycle  has  been  indicated  and 
printed. 

3.3.1.6  Printing  Sequence.  Provision  must 
be  made  so  that  all  weight  values  are 
indicated  until  the  completion  of  the  printing 
of  the  indicated  values. 

3.3.1.7  Printed  Infonnation.  The 
information  printed  must  include — 

a.  For  catch  weight: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel: 

iii.  The  haul  or  set  number; 

iv.  The  month,  day,  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  started; 

v.  The  month,  day,  year,  and  time  (to  the 
nearest  minute)  weighing  catch  from  the  haul 
or  set  ended; 

vi.  The  total  weight  of  catch  in  each  haul 
or  set; 

vii.  The  total  cumulative  weight  of  all  fish 
or  other  material  weighed  on  the  scale;  and 

viii.  The  date  and  time  the  information  is 
printed. 

b.  For  the  audit  trail: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel; 

iii.  The  date  and  time  (to  the  nearest 
minute)  of  the  change; 

iv.  The  name  or  type  of  adjustment  being 
made; and 

v.  The  initial  and  final  values  of  the 
parameter  being  changed. 

3.3.1.8  Perma  nence  of  Marking^.  All 
required  indications,  markings,  and 
instructions  must  bf^ distinct  and  easily 
readable  and  must  be  of  such  character  that 
they  will  not  tend  to  iMcome  obliterated  or 
illegible. 

3.3. 1 .9  Range  of  Indication.  The  range  of 
the  weight  indications  and  printed  values  for 
each  haul  or  set  must  be  from  0  kg  to  999,999 
kg  and  for  the  cumulative  weight  must  be 
firom  0  to  99,999  metric  tons. 

3.3.1.10  Non-Resettable  Values.  The 
cumulative  weight  must  not  be  resettable  to 
zero  without  breaking  a  security  means  and 
must  be  reset  only  upon  direction  by  NMFS 
or  by  an  authorized  scale  inspector. 

3.3.1.11  Power  Loss.  In  the  event  of  a 
power  failure,  means  must  be  provided  to 
retain  in  a  memory  the  weight  of  fish  in  each 
haul  or  set  for  which  a  printed  record  has  not 
yet  t)een  made,  the  cumulative  weight,  and 
the  information  on  the  audit  trail  described 
in  3.3.1.13. 

3.3. 1 .1 2  Adjustable  Components.  An 
adjustable  component  that,  when  adjusted, 
affects  the  performance  or  accuracy  of  the 
scale  must  not  be  capable  of  adjustment 
without  breaking  a  security  means,  unless  a 
record  of  the  adjustment  is  made  on  the  audit 
trail  described  in  3.3.1.13. 

3.3.1.13  Audit  Trail.  An  audit  trail  in  the 
form  of  an  event  logger  must  be  provided  to 
document  changes  made  using  adjustable 
components.  The  following  information  must 
be  provided  in  an  electronic  form  that  cannot 


be  changed  or  erased  \)y  the  scale  operator, 
can  be  printed  at  any  time^and  can  be 
cleared  by  the  scale  manufacturer's 
representative  upon  direction  of  NMFS  or  by 
an  authorized  scale  inspector 

a.  The  date  and  time  (to  the  nearest 
minute)  of  the  change; 

b.  The  name  or  type  of  adjustment  being 
made;  and 

c.  The  initial  and  final  values  of  the 
parameter  being  changed. 

3.3.1.14  Zero-Load  Adjustment.  A  hopper 
scale  must  be  equippied  with  a  manual  or 
semi-automatic  means  that  can  be  used  to 
adjust  the  zero-load  balance  or  no-load 
reference  value. 

3.3.1.14.1  Manual.  A  manual  means  must 
be  operable  or  accessible  only  by  a  tool 
outside  of,  or  entirely  separate  from,  this 
mechanism  or  enclosed  in  a  cabinet. 

3.3.1.14.2  Semj-Automafjc.  A  semi- 
automatic means  must  be  operable  only 
when  the  indication  is  stable  within  ±1  scale 
division  and  cannot  be  operated  during  a 
weighing  cycle  (operation). 

3.3.1.15  Damping  h4eans.  A  hopper  scale 
must  be  equipped  with  effective  automatic 
means  to  bring  the  indications  quickly  to  a 
readable  stable  equilibrium.  Effective 
automatic  means  must  also  be  provided  to 
permit  the  recording  of  weight  values  only 
when  the  indication  is  stable  within  plus  or 
minus  one  scale  division. 

3.3.1.16  Adjustments  to  Scale  Weights. 
The  indicators  and  printer  must  be  designed 
so  that  the  scale  operator  cannot  change  or 
adjust  the  indicated  and  printed  weight 
values. 

3.3.2  Interlocks  and  Gate  Control.  A 
hopper  scale  must  have  operating  interlocks 
so  that — 

a.  Product  cannot  be  weighed  if  the  printer 
is  disconnected  or  subject  to  a  power  loss; 

b.  The  printer  cannot  print  a  weight  if 
either  of  the  gates  leading  to  or  from  the 
weigh  hopper  is  often: 

c.  The  low  paper  sensor  of  the  printer  is 
activated: 

d.  The  system  will  operate  only  in  the 
sequence  intended:  and 

e.  if  the  overfill  sensor  is  activated,  this 
condition  is  indicated  to  the  operator  and  is 
printed. 

3.3.3  Overfill  Sensor.  The  weigh  hopper 
must  be  equipped  with  an  overfill  sensor  that 
will  cause  the  feed  gate  to  dose,  activate  an 
alarm,  and  stop  the  weighing  operation  until 
the  overfill  condition  has  been  corrected. 

3.3.4  Weighing  Elements. 

3.3.4.1  Overload  Protection.  The  weigh 
hopper  must  be  equipped  with  means  so  that 
an  overload  of  150  percent  or  more  of  the 
capacity  of  the  hopper  does  not  affect  the 
metrological  characteristics  of  the  scale. 

3.3.4.2  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  hopper  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means. 

3.3.4.3  Motion  Compensation.  A  hopper 
scale  must  be  equipp>ed  with  automatic 
means  to  compensate  for  the  motion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  MPEs.  Such  means 
shall  be  a  reference  load  cell  and  a  reference 


mass  weight  or  other  equally  effective  means. 
When  equivalent  means  are  utilized,  the 
manufecturer  must  provide  NMFS  with 
information  demonstrating  that  the  scale  can 
weigh  accurately  at  sea. 

3.3.5  Installation  Conditions.  A  hopper 
scale  must  be  rigidly  installed  in  a  level 
condition. 

3.3.6  Marking.  A  hopper  scale  must  be 
marked  with  the  following: 

a.  Name,  initials,  or  trademark  of  the 
manufacturer  or  distributer: 

b.  Model  designation; 

c.  Non-repetitive  serial  number. 

d.  Maximum  capacity  (Max);  /^ 

e.  Minimum  capacity  (min): 

f  Minimum  totalized  load  (£min); 

g.  Minimum  weighment; 

h.  Value  of  the  scale  division  (d); 

i.  Temperature  range  (if  applicable);  and 

j.  Mains  voltage. 

3.3.6.1    Presentation.  Deecriptive 
markings  must  be  reasonably  permanent  and 
grouped  together  in  a  place  visible  to  the 
operator. 

3.4    Tests. 

3.4.1  Standards.  The  error  of  the 
standards  used  must  not  exceed  25  percent 
of  the  MPE  to  be  applied. 

3.4.2  Laboiatory  Tests. 

3.4.2.1  Influence  Quantity  and 
Disturbance  Tests.  Tests  must  be  conducted 
according  to  annex  A  and  the  results  of  these 
tests  must  be  within  the  values  specified  In 
section  3.2.1.1. 

3.4.2.2  Performance  Tests.  Performance 
tests  must  be  conducted  as  follows: 

a.  Increasing  load  test.  At  least  five 
increasing  load  tests  must  be  conducted  with 
test  loads  at  the  minimum  load,  at  a  load  near 
capacity,  and  at  2  or  more  critical  points  in 
between;  and 

b.  Oecreosj'ng  load  test.  A  decreasing  load 
test  must  be  conducted  with  a  test  load 
approximately  equal  to  one-half  capacity 
when  removing  the  test  loads  of  an 
increasing  load  test. 

3.4.3  Annual  Inspections. 

At  least  two  increasing  load  tests  and  two 
decreasing  load  tests  must  be  conducted  as 
specified  in  3.4.2.2.  Additionally,  tests  must 
be  conducted  with  test  loads  approximately 
equal  to  the  weight  of  loads  at  which  the 
scale  is  normally  used. 

4.  Platform  Scales  and  Hanging  Scales 

4.1  Applicability.  The  requirements  in 
this  section  apply  to  platform  and  hanging 
scales  used  to  weigh  total  catch.  Platform 
scales  used  only  as  observer  sampling  scales 
or  to  determine  the  known  weight  of  fish  for 
a  material  test  of  another  scale  are  not 
required  to  have  a  printer  under  sections 
4.3.1  and  4.3.1.5  or  an  audit  trail  under 
section  4.3.1.8. 

4 . 2  Performance  Requirements. 

4.2.1    Maximum  Permissible  Errors.  For 
laboratory  tests  of  a  scale  and  initial 
inspection  and  annual  reinspections  of  an 
installed  scale  while  the  vessel  is  tied  up  at 
a  dock  and  is  not  under  power  at  sea,  the 
following  MPEs  are  s(>ecified: 

4.2.1.1    Laboratory  Tests.  See  annex  A  to 
this  apfiendix  A  for  procedures  for 
disturbance  tests  and  influence  factors. 
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a.  Disturbances.  Significant  feult  (±1  scale 
division);  and 

b.  Influence  Factors.  See  Table  1  in  section 
4.2.1.2. 

4.2.1.2    Increasing  and  Decreasing  Load 
and  Shift  Tests.  Increasing  and  decreasing 
load  and  shift  tests  conducted  in  a  laboratory 
or  on  a  scale  installed  on  a  vessel  while  the 
vessel  is  tied  up  at  a  dock  and  is  not  under 
power  at  sea,  see  Table  1  as  follows: 

Table  1  .—Influence  Factors 


Test  load  in  scale  divisions  (d) 

Maximum 

pel  11  lis- 

sMe 

error  (d) 

Class  IIP 

Class  nil 

0<m2s500 

SCO  <  m  <  2000  .. 
2000  <m_ 

0  <  m  s  50  ... 
50<ms200 
200  <m  

0.5 
1.0 
1.5 

^  Scale  accuracy  classes  are  defined  in  sec- 
tion 4.2.2,  tatile  2. 

^Mass  or  weight  of  the  test  load  in  scale  di- 
visions. 

4.2.2    Accuracy  Classes.  Scales  are 
divided  into  two  accuracy  classes,  class  HI 
and  class  IIII.  The  accuracy  class  of  a  scale 
is  designated  by  the  manufacturer.  The 
design  of  each  accuracy  class  with  respect  to 
number  of  scale  divisions  (n)  and  the  value 
of  the  scale  division  (d)  is  specified 
according  to  table  2: 

Table  2.— Accuracy  Classes 


Accu- 
racy 

Vakieof 
scale  divi- 
sion (d) 

Number  of  scale  di- 
visioos  (n) 

dass 

Mifiinium 

Maximum 

III 

ilH  ...'. 

5gor 

grteAw 
Sgor 

greater 

500 
100 

10.000 
1.000 

4.2.3  Minimum  Load:  For  a  Class  III  scale, 
20d;  for  a  Qass  IIII  scale,  lOd. 

4.2.4  Influence  Quantities.  The  following 
requirements  apply  to  influence  fector  tests 
conducted  in  the  laboratory. 

4.2.4.1  Temperature.  A  scale  must 
comply  with  the  performance  and  technical 
requirements  at  temperatures  from  - 10*  C  to 
+40°  C  However,  for  special  applications  the 
temperature  range  may  be  di^rent,  but  the 
range  must  not  be  less  than  30°  C  and  must 
be  so  specified  on  the  descriptive  markings. 

4.2.4.1.1     Operating  Temperature.  A  scale 
must  not  display  or  print  any  usable  weight 
values  until  the  operating  temperature 
necessary  for  accurate  weighing  and  a  stable 
zero-balance  condition  have  been  attained. 

4.2.4.2  Powet  Supply.  A  scale  must 
comply  with  the  performance  and  technical 
requirements  when  operated  within  -15 
percent  to  -t-lO  percent  of  the  power  supply 
specified  on  the  scale's  descriptive  markings. 

4.3     Technical  Requirements. 

4.3.1     Indicators  and  Printers. 

4.3.1.1     General.  A  scale  must  be 
equipped  with  an  indicator  and  a  printer. 
The  indications  and  printed  information 
must  be  clear,  definite,  accurate,  and  easily 
read  under  all  conditions  of  normal  operation 
of  the  scale. 


4.3.1.2  Va/ues  De/ifned.  If  indications  or 
printed  representations  are  intended  to  have 
specific  values,  these  must  be  defined  by  a 
sufficient  number  of  figures,  words,  or 
symbols,  uniformly  placed  with  reference  to 
the  indications  or  printed  representations 
and  as  close  as  practicable  to  the  indications 
or  printed  representations  but  not  so 
positioned  as  to  interfere  %vith  the  accuracy 
of  reading. 

4.3.1.3  f/n/ts.  The  weight  imits  indicated 
must  be  in  terms  of  kilograms  and  decimal 
subdivisions. 

4.3.1.4  Value  of  the  Scale  Division.  The 
value  of  the  scale  division  (d)  expressed  in 
a  unit  of  weight  must  be  equal  tol.  2,  wS, 
or  a  decinul  multiple  or  sub-multiple  of  1 , 
2.  or  5. 

4.3.1.5  Printed  Information.  The 
information  printed  must  include — 

a.  For  catch  weight: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  numlier  of  the  vessel; 

iii.  The  haul  or  set  number, 

iv.  The  month,  day,  year,  and  time  (torthe 
nearest  minute)  of  weighing:  and 

v.  Net  weight  of  the  fish. 

b.  For  the  audit  trail: 
i.  The  vessel  name; 

ii.  The  Federal  fisheries  or  processor 
permit  number  of  the  vessel; 

iii.  The  date  and  time  (to  the  nearest 
minute)  of  the  change; 

iv.  The  name  or  type  of  adfustment  being 
made:  and 

v.  The  initial  and  final  values  of  the 
parameter  being  changed. 

4.3.1.6  PermaneiKe  of  Markings.  Ah 
required  indications,  markings,  and 
instructions  must  be  distinct  and  easily 
readable  and  must  be  of  such  character  that 
they  will  not  tend  to  become  obliterated  or 
illegible. 

4.3.1.7  Power  Loss.  In  the  event  of  a 
power  feilure,  means  must  be  provided  to 
retain  in  a  memory  the  weight  of  the  last 
weighment  if  it  is  a  non-repeatable 
weighment. 

4.3.1.8  Adjustable  Components. 

a.  An  adjustable  component  that,  when 
adjusted,  affects  the  performance  or  accuracy 
of  the  scale  must  be  held  securely  in  position 
and  must  not  be  capable  of  adjustment 
without  breaking  a  security  means. 

b.  An  audit  trail  in  the  form  of  an  event 
logger  must  be  provided  to  document 
changes  made  using  adjustable  components. 
The  following  information  must  be  provided 
in  an  electronic  form  that  cannot  be  changed 
or  erased  by  the  scale  operator,  can  be 
printed  at  any  time,  and  can  be  cleared  by 
the  scale  manufacturer's  representative  upon 
direction  of  NMFS  or  an  authorized  scale 
inspector 

i.  The  date  and  time  (to  the  nearest  minute) 
of  the  change: 

ii.  The  name  or  type  of  adjustment  being 
made;  and 

iii.  The  initial  and  final  values  of  the 
parameter  being  changed. 

4.3.1.9  Zero-Load  Adjustment.  A  scale 
must  be  equipped  with  a  manual  or  s«ni- 
automatic  means  that  can  be  used  to  adjust 
the  zero-load  balance  or  no-load  reference 
value. 


4.3.1.9.1  Manua/.  A  manual  means  must 
be  operable  or  accessible  only  by  a  tool 
outside  of  or  entirely  separate  from  this 
mechanism  or  enclosed  in  a  cabinet. 

4.3.1.9.2  Semi-automatic.  A  semi- 
automatic means  must  meet  the  provisions  of 
4.3.1.8  or  must  be  operable  only  when  the 
indication  is  stable  within  ±1  scale  division 
and  caimot  be  operated  during  a  weighing 
cycle  (operation). 

4.3.1.10    Damping  Means.  A  scale  must  be 
equipped  with  effective  automatic  means  to 
bring  the  indications  quickly  to  a  readable 
stable  equilibrium.  Effective  automatic  means 
must  also  be  provided  to  permit  the 
recording  of  weight  values  only  when  the 
indication  is  stable  within  plus  or  minus  one 
scale  division. 

4.3.2  Weiring  Elements. 

4.3.2.1  Overload  Protection.  The  scale 
must  be  so  designed  that  an  overload  of  150 
{>ercent  or  more  of  the  ca{>acity  does  not 
affisct  the  metrological  characteristics  of  the 
scale. 

4.3.2.2  Adjustable  Components.  An 
adjustable  component  that  can  affect  the 
performance  of  the  scale  must  be  held 
securely  in  position  and  must  not  be  capable 
of  adjustment  without  breaking  a  security 
means. 

4.3.2.3  Motion  Compensation.  A  platform 
scale  must  be  equipf>ed  with  automatic 
means  to  compensate  for  the  motion  of  a 
vessel  at  sea  so  that  the  weight  values 
indicated  are  within  the  MPEs.  Such  n>eans 
shall  be  a  reference  load  cell  and  a  reference 
mass  weight  or  other  equally  effective  means. 
When  equivalent  means  are  utilized,  the 
manufecturer  must  provide  NMFS  with 
information  demonstrating  that  the  scale  can 
weigh  accurately  at  sea. 

4.3.3  Installation  Conditions.  A  platform 
scale  must  tie  rigidly  installed  in  a  level 
condition.  When  in  use,  9  hanging  scale  must 
be  freely  suspended  from  a  fixed  support  or 

a  crane. 

4.3.4  Marking.  A  scale  must  be  marked 
with  the  foUowi^: 

a.  Name,  initials,  or  trademark  of  the 
manufactiirer  or  distributor, 

b.  Model  designation; 

c.  Non-re{>etitive  serial  number 

d.  Accuracy  class  (III  or  IIII); 

e.  Maximum  capacity  (Max); 

f.  Minimum  capacity  (min): 

g.  Value  of  a  scale  division  (d): 

h.  Temperature  range  (if  applicable);  and 

i.  Mains  voltage. 

4.3.4.1     Presentation.  Descriptive 
markings  must  be  reasonably  permanent  and 
grouped  together  in  a  place  visible  to  the 
operator.  . 

4.4  Tests. 

4.4. 1  Standards.  The  error  of  the 
standards  used  must  not  exceed  25  percent 
of  the  MPE  applied. 

4.4.2  Laboratory  Tests. 

4.4.2.1  Influence  Quantities  and 
Disturbartce  Tests.  Tests  must  be  conducted 
according  to  annex  A  to  this  appendix  A,  and 
the  reAlts  of  these  tests  must  be  within  the 
values  specified  in  section  4.2.1.1. 

4.4.2.2  Performance  Tests.  Performance 
tests  must  be  conducted  as  follows: 

a.  Increasing  load  test.  At  least  five 
increasing  loaa  tests  must  be  conducted  with 
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test  ioMls  at  the  minimum  load,  at  a  load  near 
capacity,  and  at  2  or  more  critical  points  in 
between. 

b.  Shift  test  (platform  scales  only).  A  shift 
test  must  be  conducted  during  the  increasing 
load  test  at  one-third  capacity  test  load 
centered  in  each  quadrant  of  the  platform. 

c.  Decreasing  load  test.  A  decreasing  load 
test  must  be  conducted  with  a  test  load 
approximately  equal  to  one-half  capacity 
when  removing  the  test  loads  of  an 
increasing  load  test. 

4.4.3    Annual  Scale  Inspections. 

At  least  two  increasing  load  tests,  shift 
tests,  and  decreasing  load  tests  must  be 
conducted  as  sp>ecified  in  section  4.4.2.2. 
Additionally  tests  must  be  conducted  with 
test  loads  approximately  equal  to  the  weight 
of  loads  at  which  the  scale  is  normally  used. 
The  results  of  all  tests  must  be  as  specified 
in  Table  1  in  section  4.2.1.2. 

5.  Definitions 

Adjustable  component — Any  componant 
that,  when  adjusted,  aftects  the  performance 
or  accuracy  of  the  scale,  e.g.,  span  adjustment 
or  automatic  zero-setting  means.  Manual  or 
sami-automatic  saro-setting  means  are  not 
considered  adjustable  components. 

Audit  trail — ^An  electronic  count  and/or 
information  record  of  the  changes  to  the 
values  of  the  calibration  or  configuration 
parameters  of  a  scale. 

Automatic  hopper  scale — ^A  hopper  scale 
adapted  to  the  automatic  %ireighing  of  a  bulk 
commodity  (fish)  in  predetermined  amounts. 
Capacities  vary  from  20  kg  to  50  mt.  It  is 
generally  equipped  with  a  control  panel, 
with  functions  to  be  set  by  an  operator, 
including  the  start  of  an  automatic  operation. 
(See  definition  of  hopper  scale). 

Beh  scale— A  scale  that  employs  a 
conveyor  belt  in  contact  with  a  weighing 
element  to  determine  the  weight  of  a  bulk 
commodity  being  conveyed.  It  is  generally  a 
part  of  a  system  consisting  of  an  input 
conveyor,  the  flow  scale,  and  an  output 
conveyor.  The  conveyor  belt  may  be 
coostructed  of  various  materials,  including 
vulcanized  rubber,  canvas,  and  plastic  The 
capacity  is  generally  specified  in  terms  of  the 
amount  of  weight  that  can  be  determined  in 
a  specified  time,  and  can  vary  from,  for 
example,  1  ton  per  hour  to  100  or  more  tons 
per  hour.  An  operator  generally  directs  the 
flow  of  prtxluct  onto  the  input  oonveyu'. 

Calitivtion  mode — A  means  by  which  the 
span  of  a  scale  can  be  adjusted  by  placing  a 
known  "test  weight"  on  the  scale  and 
manually  operating  a  key  on  a  key  board. 

Disturboncea — An  influence  that  may 
occur  during  the  use  of  a  scale  but  is  not 
writhin  the  rated  operating  conditions  of  the 
scale. 

Event  logger — A  form  of  audit  trail 
containing  a  series  of  records  where  each 
record  contains  the  identification  of  the 
parameter  that  was  changed,  the  time  and 
date  when  the  parameter  was  changed,  and 
the  new  value  of  the  pai^meter. 

Final  weighment—The  last  partial  loSd 
weighed  oo  a  hopper  scale  that  is  part  of  the 
weight  of  many  loads. 

Hanging  sco/e— A  scale  that  is  designed  to 
weigh  a  IomI  that  is  freely  suspended  from 
an  overhead  crane  or  it  may  be  pennanentiy 


installed  in  an  overhead  position.  The  load 
receiver  may  be  a  part  of  the  scale  such  as 
a  pan  suspended  on  chains,  or  simply  a  hook 
that  is  used  to  "pick-up"  the  container  of  the 
commodity  to  be  weighed.  The  technology 
employed  may  be  mechanical,  electro- 
mechanical, or  electronic.  The  loads  can  be 
applied  either  manually  or  by  such  means  as 
a  crane. 

Hopper  scale — A  scale  designed  for 
weighing  individual  loads  of  a  bulk 
commodity  (fish).  The  load  receiver  is  a 
cylindrical  or  rectangular  container  mounted 
on  a  weighing  element.  The  weighing 
element  may  be  mechanical  levers,  a 
combination  of  levers  and  a  load  cell,  or  all 
load  calls.  The  capacity  can  vary  from  less 
than  20  kg  to  greater  than  SO  mL  The  loads 
are  applied  from  a  bulk  source  by  such 
means  as  a  conveyor  or  storage  hopper.  Each 
step  of  the  weighing  process,  that  is  the 
loading  and  unloading  of  the  weigh  hopper, 
is  controlled  by  an  operator. 

Indicator — That  part  of  a  scale  that 
indicates  the  quantity  that  is  being  weighed. 

Influence  factor — A  value  of  an  influence 

auantity,  e.g..  10*.  that  specifies  the  limits  of 
le  rated  operating  conditions  of  the  scale. 

Influence  quantity — A  quantity  that  is  not 
the  subject  of  the  measurement  but  which 
influences  the  measurement  obtained  within 
the  rated  operating  conditions  of  the  scale. 

Influence  quantity  and  disturbance  tests — 
Tests  conducted  in  a  laboratory  to  determine 
the  capability  of  the  scale  under  test  to 
perform  correcUy  in  the  enviroiunental 
influences  in  which  they  are  used  and  when 
subjected  to  certain  disturbances  that  may 
occur  during  the  use  of  the  scale. 

Initial  verification — ^The  first  evaluation 
•  (inspection  and  test)  of  a  production  model 
of  a  weighing  instrument  that  has  been  type 
evaluated  to  determine  that  the  production 
noodel  is  consistent  with  the  model  that  had 
been  submitted  for  type  evaluation. 

Known  weight  test — ^A  test  in  which  the 
load  applied  is  a  test  «ireight  tirith  a  known 
value  simulating  the  wrei^t  of  the  material 
that  is  usually  weighed. 

Load  receiver— That  part  of  the  scale  in 
which  the  quantity  is  placed  when  being 
weighed. 

hkiterial  ttst — A  test  using  a  material  that 
is  the  same  or  similar  to  the  material  that  is 
usually  nveighed,  the  weight  of  which  has 
been  determined  by  a  scale  other  than  the 
scale  under  test 

Maximum  ^ow-rate— The  maximum  flow- 
rate  of  material  specified  by  the  manufacturer 
at  which  a  belt  scale  canperform  correctly. 

Minimum  /7ow-ra(e— The  minimum  flow- 
rate  specified  by  the  manufacturer  at  which 
a  belt  scale  can  peifuim  correctiy. 

Minimum  /oorf— The  smallest  «veight  load 
that  can  be  determined  by  the  scale  that  is 
considered  to  be  metrologically  acceptable. 

Minimum  totalized  load— The  smallest 
weight  load  that  can  be  determined  by  a  belt 
scale  that  is  considered  to  be  metrologically 
acceptable. 

Minimum  ¥feighment — ^The  smallest 
weight  that  can  be  determined  by  a  hopper 
scale  that  is  considered  to  be  metrologically 
acceptable. 

Motion  compensation — ^The  means  uaed  to 
compensate  fciir  the  motion  of  the  vessel  at 


No-load  reference  value — ^A  weight  value 
obtained  by  a  hopper  scale  when  the  load 
receiver  (hopper)  is  empty  of  the  product  that 
was  or  is  to  be  weighed. 

Non-repeatable  weig^ment — ^A  process 
where  the  product  after  being  weighed  is 
disposed  of  in  such  a  manner  that  it  cannot 
be  retrieved  to  be  reweighed. 

Number  of  scale  divisions  (nh-The 
number  of  scale  divisions  of  a  scale  in 
normal  operation.  It  is  the  quotient  of  the 
scale  capacity  divided  by  the  value  of  the 
scale  division.  n=Max/d 

Performance  requirements — ^A  part  of  the 
regulations  or  standards  that  applies  to  the 
weighing  performance  of  a  scale,  e.g.,  MPEs. 

Performance  test — A  test  conducted  to 
determine  that  the  scale  is  performing  within 
the  MPG  applicable. 

Periodic  verification — A  verification  of  a 
weighing  instrument  at  an  interval  that  is 
specified  by  regulation  or  administrative 
ruling. 

Platform  scale — ^A  scale  by  the  nature  of  its 
physical  size,  arrangement  of  parts,  and 
relatively  small  capacity  (generally  220  kg  at 
less)  that  is  adapted  for  use  on  a  bench  or 
counter  or  on  the  floor.  A  platform  scale  can 
be  self  contained,  that  is.  die  indicator  and 
load  receiver  and  weighing  elements  are  all 
comprised  of  a  single  imit.  or  the  indicator 
can  be  connected  by  cable  to  a  separate  load 
receiver  and  weighing  element.  The 
technology  used  may  be  mechanical,  electro- 
mechanical, or  electronic.  Loads  are  applied 
manually. 

Rated  capacity — ^The  maximum  flow-rate 
in  terms  of  wfei^t  per  unit  time  specified  by 
the  manufacturer  at  which  a  belt  scale  can 
perform  correctiy. 

Scoye  division  (d)—The  smallest  digital 
subdivision  in  units  of  mass  that  is  indicated 
by  the  weighing  instrument  in  normal 
operation. 

Sealing — ^A  method  used  to  prevent  the 
adjustment  of  certain  operational 
characteristics  or  to  indicate  that  adjustments 
have  been  made  to  those  operational 
characteristics. 

Security  seals  or  means — ^A  physical  seal 
such  as  a  lead  and  wire  seal  that  must  be 
broken  in  order  to  change  the  operating  or 
performance  characteristics  of  the  scale. 

Significant  fault — An  error  greater  than  the 
value  spedfieid  for  a  particular  scale.  For  a 
belt  scale:  A  foult  greater  than  0.18  percent 
of  the  weight  value  equal  to  the  minimum 
totalized  load.  For  all  other  scales:  1  scale 
division  (d).  A  significant  fault  does  not 
include  faults  that  result  from  simultaneous 
and  mutually  independent  causes  in  the  belt 
scale:  bults  that  imply  the  impoasibility  of 
performing  any  measurement;  transitory 
faults  that  are  momentary  variations  in  the 
indications  that  cannot  be  interpreted, 
memorized,  or  transmitted  as  a  measurement 
result:  bults  so  serious  that  they  will 
inevitably  be  noticed  by  thoae  interested  in 
the  measurement. 

Simulated  rrmterial  test — A  test  in  which 
the  load  applied  is  test  material  simulating 
the  weight  of  the  material  that  is  usually 
weighed. 
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Simulated  test — A  test  in  which  the  weight 
indications  are  develop>ed  by  means  other 
than  weight,  e.g.,  a  load  cell  simulator. 

Stationary  installation — An  installation  of 
a  scale  in  a  bcility  on  land  or  a  vessel  that 
is  tied-up  to  a  dock  or  in  dry  dock. 

Subsequent  verification — Any  evaluation 
of  a  weij^ing  instrument  following  the  initial 
verification. 

Suitability  for  use — ^A  judgement  that  must 
be  made  that  certain  scales  by  nature  of  their 
design  are  appropriate  for  given  weighing 
applications. 

Technical  requirements — A  part  of  the 
regulations  or  standards  that  applies  to  the 
operational  functions  and  characteristics  of  a 
scale,  e.g.,  capacity,  scale  division,  tare. 

Testing  laboratory — ^A  facility  for 
conducting  type  evaluation  examinations  of 
a  scale  that  can  establish  its  competency  and 
proficiency  by  such  means  as  ISO  Guide  25, 
ISO  9000,  EN  45011,  NfVLAP,  NTEP. 


Type  evaluation — ^A  process  for  evaluating 
the  compliance  of  a  weighing  instrument 
with  the  appropriate  standard  or  regulation. 

User  requirements — A  part  of  the 
regulations  or  standards  that  applies  to  the 
operator/owner  of  the  scale. 

Weighment — ^A  single  complete  weighing 
operation. 

Annex  A  to  Appendix  A  to  Part  679 — 
iwfliituT  Quantity  and  Disturi>anoe  Tests 

A.l    General — Included  in  this  annex  are 
tests  that  are  intended  to  ensure  that 
electronic  scales  can  perform  and  function  as 
intended  in  the  environment  and  under  the 
conditions  specified.  Each  test  indicates, 
where  appropriate,  the  reference  condition 
under  which  the  intrinsic  error  is 
determined. 

A. 2     Test  Considerations 

A.2.1    All  electronic  scales  of  the  same 
category  must  be  subjected  to  the  same 
performance  test  program. 


A.2.2    Tests  must  be  carried  out  on  fully 
o[>erational  equipment  in  its  normal 
operational  state.  When  equipment  is 
connected  in  other  than  a  normal 
configuration,  the  procedure  must  be 
mutually  agreed  to  by  NMFS  and  the 
applicant. 

A. 2. 3    When  the  efi^ect  of  one  ^ctor  is 
being  evaluated,  all  other  Actors  must  be 
held  relatively  constant,  at  a  value  close  to 
normal.  The  temperature  is  deemed  to  be 
relatively  constant  when  the  difference 
between  the  extreme  temperatures  noted 
during  the  test  does  not  exceed  5°  C  and  the 
variation  over  time  does  not  exceed  5°  C  per 
hour. 

A.2.4  Before  the  start  of  a  test,  the 
equipment  under  test  (EUT)  must  be 
energized  for  a  period  of  time  at  least  equal 
to  the  warm-up  time  specified  by  the 
manufacturer.  The  EUT  must  remain 
energized  throughout  the  duration  of  the  test. 

A.3    Tests 


Test 


Characteristics  under  test 


Conditions 
applied 


A.3.1  Static  temperatiires 

A.32  Damp  heat,  steady  state 

A.3.3  Power  vottage  variation *. 

A.3.4  Short  time  power  reduction 

A.3.5  Bursts  

A.3.6  Electrostatic  discharge 

A.3.7  Electromagnetic  susceptibility 


tntluence  factor 
Influence  factor 
Influence  factor 

Disturtiance 

Disturt>ance  ..... 

Drsturt>ance 

Disturbance 


MPE 

MPE 

MPE 

sf 

sf 

sf 

sf 


A.3    Tests 

A.3.1    Static  Temperatures 

Test  method:  Dry  heat  (non  condensing) 
and  cold. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  MPE  under  conditions  of 
high  and  low  temperat\u«. 

Reference  to  standard:  See  Bibliography 

(1). 

Test  procedure  in  brief:  The  test  consists  of 
exposure  of  the  EUT  to  the  high  and  low 
temperatures  specified  in  section  2.2.4.1  for 
belt  scales,  section  3.2.4.1  for  automatic 
hopper  scales,  and  section  4.2.3.1  for 
platform  scales  and  hanging  scales,  under 
"five  air"  condition  for  a  2-hour  period  afier 
the  EUT  has  reached  temperature  stability. 
The  EUT  must  be  tested  during  a  weighing 
operation  consisting  of: 

For  belt  scales — the  totalization  of  the  Zmin, 
2  times  each  at  approximately  the  minimum 
flow  rate,  an  intermediate  flow  rate,  and  the 
maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  at  least  five 
difierent  test  loads  or  simulated  loads  under 
the  following  conditions: 

a.  At  a  reference  temperature  of  20°  C 
following  conditioning. 

b.  At  the  specified  high  temperature,  2 
hours  after  achieving  temperature 
stabilization. 

c.  At  the  specified  low  temperature,  2 
hours  after  achieving  temperature 
stabilization. 

d.  At  a  temperature  of  5°  C,  2  hours  after 
achieving  temperature  stabilization. 

e.  After  recovery  of  the  EUT  at  the 
reference  temperature  of  20°  C. 


Test  severities:  Duration:  2  hours. 
Number  of  test  cycles:  At  least  one  cycle. 
Maximum  allowable  variations: 

a.  All  functions  must  operate  as  designed. 

b.  All  indications  must  be  within  the 
applicable  MPEs. 

Conduct  of  test:  Refer  to  the  International 
Electrotechnical  Commission  (lEC) 
Publications  mentioned  in  section  A.4 
Bibliography  (a)  for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures. 

Preconditioning:  16  hours. 

Condition  of  EUT:  Normal  power  supplied 
and  "on"  for  a  time  period  equal  to  or  greater 
than  the  warm-up  time  specified  by  the 
manufacturer.  Power  is  to  be  "on"  for  the 
duration  of  the  test.  Adjust  the  EUT  as  close 
to  a  zero  indication  as  practicable  prior  to  the 
test 

Test  Sequence: 

a.  Stabilize  the  EUT  in  the  chamber  at  a 
reference  temperature  of  20°  C.  Conduct  the 
tests  as  specified  in  the  test  procedure  in 
brief  and  lecord  the  following  data: 

i.  Date  and  time, 

ii.  Temperature, 

iii.  Relative  himiidity, 

iv.  Test  load, 

v.  Indication, 

vi.  Errors,  and 

vii.  Functions  performance. 

b.  Increase  the  temperature  in  the  chamber 
to  the  high  temperature  specified.  Check  by 
measurement  that  the  EUT  has  reached 
temperattire  stability  and  maintain  the 
temperature  for  2  hours.  Following  the  2 
hours,  repeat  the  tests  and  record  the  test 


data  indicated  in  this  A.3.1  Test  Sequence 
section. 

c.  Reduce  the  temperature  in  the  chamber 
as  per  the  lEC  procedures  to  the  sp>ecified 
low  temperature.  After  temperature 
stabilization,  allow  the  EUT  to  soak  for  2 
hours.  Following  the  2  hours,  repeat  the  tests 
and  record  the  test  data  as  indicated  in  this 
A.3.1  Test  Sequence  section. 

d.  Raise  the  temperature  in  the  chamber  as 
per  the  lEC  procedures  to  5°  C  After 
temperature  stabilization,  allow  the  EUT  to 
soak  for  2  hours.  Following  the  2  hours, 
repeat  the  tests  and  record  the  test  data  as 
indicated  in  this  A.3.1  Test  Sequence  section. 
Note:  This  test  relates  to  a  - 10°  C  to  +40° 

C  range.  For  special  ranges,  it  may  not  be 
necessary. 

e.  Raise  the  temperature  in  the  chamber  as 
per  the  lEC  procedures  and  to  the  20*  C 
reference  temperatiue.  After  recovery,  repeat 
the  tests  and  record  the  test  data  as  indicated 
in  this  A.3.1  Test  Sequence  section. 

A.3.2    Damp  Heat.  Steady  State 

Test  method:  Damp  heat,  steady  state. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  MPE  under  conditions  of 
high  humidity  and  constant  temperature. 

Reference  to  standard:  See  section  A.4 
Bibliography  (b) 

Test  procedure  in  brief:  The  test  consists  of 
expwsure  of  the  EUT  to  a  constant 
temperature  at  the  upper  limit  of  the 
temperature  range  and  of  a  constant  relative 
humidity  of  85  percent  for  a  2-day  period. 
The  EUT  must  be  tested  during  a  weighing 
operation  consisting  of  the  following: 

For  belt  scales — the  totalization  of  the  Imm. 
2  times  each  at  approximately  the  minimum 
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flow  rate,  an  intennediate  flow  rate,  and  the 
maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  at  least  five 
different  test  loads  or  simulated  loads  at  a 
reference  temperature  of  20"  C  and  a  relative 
humidity  of  50  percent  following 
conditioning,  and  at  the  upper  limit 
temperature  and  a  relative  humidity  of  85 
percent  2  days  following  temperature  and 
humidity  stabilization. 

Test  severities: 

Temperatiire:  upper  limit. 

Humidity:  85  percent  (non<ondensing). 

Duration:  2  days. 

Number  of  test  cycles:  At  least  one  test. 

Maximum  Allowable  Variations: 

a.  All  functions  must  operate  as  designed. 

b.  Ail  indications  must  be  within  the 
applicable  MPE. 

Conduct  of  the  test:  Refer  to  the  lEC 
Publications  mentioned  in  section  A.4 
Bibliography  (b)  for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures. 

Preconditioning:  None  required. 

Condition  of  EUT: 

a.  Nonnal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacturer. 
Power  is  to  be  "on"  for  the  duration  of  the 
test. 

b.  The  handling  of  the  EUT  must  be  such 
that  no  condensation  of  water  occurs  on  the 
EUT. 

c.  Adjust  the  ElfT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  Sequence: 

a.  Allow  3  hours  for  stabilization  of  the 
EUT  at  a  reference  temperature  of  20*  C  and 
a  relative  humidity  of  50  percent.  Following 
stabilization,  conduct  the  tests  as  specified  in 
the  test  procedures  in  brief  and  record  the 
following  data: 

i.  Date  and  time, 

ii.  Temperature. 

iii.  Relative  humidity. 

iv.  Test  load. 

V.  Indication. 

vi.  EiTors.  and 

vii.  Functions  performance. 

b.  Increase  the  temperature  in  the  chamber 
to  the  sp>ecified  high  temperature  and  a 
relative  humidity  of  85  percent.  Maintain  the 
EUT  at  no  load  for  a  period  of  2  days. 
Following  the  2  days,  repeat  the  tests  and 
record  the  test  data  as  indicated  in  this  A. 3. 2 
Test  Sequence  section. 

c  Allow  full  recovery  of  the  EUT  before 
any  other  tests  are  performed. 

A.3.3    Power  Voltage  Variation 

A. 3.3.1     AC  Power  Supply 

Teat  method:  Variation  in  AC  mains  power 
supply  (single  phase). 

Ob/ect  of  the  test:  To  verify  compliance 
with  the  applicable  MPEs  under  conditions 
of  varying  AC  mains  power  supply. 

Reference  to  standard:  See  section  A.4 
Bibliography  (c). 

Tecf  procedure  in  brief:  The  test  consists  of 
subtecting  the  EUT  to  AC  mains  power 
during  a  weighing  operation  consisting  of  the 
following: 


For  belt  scales — while  totalizing  the  I„^m  at 
the  maximum  flow  rate. 

For  platform,  hanging,  and  automatic 
hopper  scales — at  no  load  and  a  test  load 
between  50  percent  and  100  percent  of 
weighing  capacity. 

Test  severities:  Mains  voltage: 

Upper  limit  U  (nom)  -t-lO  percent. 

Lower  limit  U  (nom)  - 15  percent. 

Number  of  test  cycles-  At  least  one  cycle. 

Maximum  allowable  variations: 

a.  All  functions  must  operate  correctly. 

b.  All  indications  must  be  within  MPEs 
specified  in  sections  2,  3,  or  4  of  this 
appendix  to  part  673. 

Conduct  of  the  test: 

Preconditioning:  None  required. 

Test  equipment: 

a.  Variable  power  source. 

b.  Calibrated  voltmeter,  and 

c.  Load  cell  simulates,  if  applicable. 

Condition  of  EUT: 

a.  Normal  pmwer  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufocturer. 

b.  Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  sequence: 

a.  Stabilize  the  power  supply  at  nominal 
voltage  ±2  percent. 

b.  Conduct  the  tests  specified  in  the  test 
procedure  in  brief  and  record  the  following 
data: 

i.  Date  and  time, 

ii.  Temperature, 

iii.  Relative  humidity. 

iv.  Power  supply  voltage, 

v.  Test  load, 

vi.  Indications. 

vii.  Errors,  and 

viii.  Functions  performance. 

c.  Reduce  the  power  supply  to  - 15 
percent  nominal. 

d.  jlepeat  the  test  and  record  the  test  data 
as  indicated  in  this  A.3.3  Test  Sequence 
section. 

e.  Increase  the  power  supply  to  4-10 
percent  nominal. 

f.  Repeat  the  test  and  record  the  test  data 
as  indicated  in  this  A.3.3  Test  Sequence 
section. 

g  Unload  the  EUT  and  decrease  the  power 
supply  to  nominal  power  ±2  percent. 

h.  Repeat  the  test  and  record  the  test  data 
as  indicated  in  this  A.3.3  Test  Sequence 
section. 

NOTE:  In  case  of  three-phase  power  supply, 
the  voltage  variation  must  apply  for  each 
phase  successively.  Frequency  variation 
applies  to  all  phases  simultaneously. 

A.3.3. 2     DC  Power  Supply 

Under  consideration. 

A.  3 . 4    Short  Time  Power  Reduction 

Test  method:  Short  time  interruptions  and 
reductions  in  mains  voltage. 

Object  of  the  test:  To  verify  compliance 
with  the  applicable  significant  fault  under 
conditions  of  short  time  mains  voltage 
interruptions  and  reductions. 

Reference  to  standard:  See  section  A.4 
Bibliography  (d)  lEC  Publication  1000-4-11 
(1904). 


Test  procedure  in  brief:  The  test  consists  of 
subjecting  the  EUT  to  voltage  interruptions 
from  nominal  voltage  to  zero  voltage  for  a 
period  equal  to  8-10  ms,  and  from  nominal 
voltage  to  50  percent  of  nominal  for  a  period 
equal  to  16-20  ms.  The  mains  voltage 
interruptions  and  reductions  must  be 
repeated  ten  times  with  a  time  interval  of  at 
least  10  seconds.  This  test  is  conducted 
during  a  weighing  operation  consisting  of  the 
following: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  Zn^B  (or  a  time 
sufficient  to  coihplete  the  test). 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  one  small  test, 
load  or  simulated  load. 

Test  severities:  One  hundred  percent  '' 

voltage  interruption  for  a  period  equal  to  8- 
10  ms.  Fifty  percent  voltage  reduction  for  a 
period  equal  to  1&-20  ms. 

Number  of  test  cycles:  Ten  tests  with  ■ 
minimum  of  10  seconds  between  tests. 

Maximum  allowable  variations:  The 
difference  between  the  weight  indication  due 
to  the  disturbance  and  the  indication  without 
the  disturbance  either  must  not  exceed  Id  or 
the  EUT  must  detect  and  act  upon  a 
significant  fault. 

Conduct  of  the  Test: 

Preconditioning:  None  required. 

Test  equipment: 

a.  A  test  generator  suitable  to  reduce  the 
amplitude  of  the  AC  voltage  from  the  mains. 
The  test  generator  must  be  adjusted  before 
connecting  the  EUT. 

b.  Load  cell  simulator,  if  applicable. 

Condition  of  EUT: 

a.  Normal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacturer. 

b.  Adjust  the  EUT  as  close  to  zero 
indication  as  practicable  prior  to  the  test. 

Test  sequence: 

a.  Stabilize  all  foctors  at  nominal  reference 
conditions. 

b.  Totalize  as  indicated  in  this  A.3.4  Test 
Sequence  section  and  record  the^ 

i.  Date  and  time, 

ii.  Temperature. 

iii.  Relative  humidity, 

iv.  Power  supply  voltage, 

V.  Test  load. 

vi.  Indications. 

vii.  Errors,  and 

viii.  Functions  performance. 

c.  Interrupt  the  power  supply  to  zero 
voltage  for  a  period  equal  to  8-10  ms.  During 
interruption  observe  the  effiect  on  the  EUT 
and  record,  as  appropriate. 

d.  Repeat  the  steps  four  times  in  this  A.3.4 
Test  Sequence  section,  making  sura  that  there 
is  a  10  second  interval  between  repetitions. 
Observe  the  effect  on  the  EUT. 

e.  Reduce  the  power  supply  to  50  percent 
of  nominal  voltage  for  a  period  equal  to  16- 
20  ms.  During  reduction  observe  the  effect  on 
the  EUT  and  record,  as  appropriate. 

f.  Repeat  the  steps  four  times  in  this  A.3.4 
Test  Sequence  section,  maiung  sura  that  there 
is  a  10  second  interval  between  repetitions. 
Observe  the  effect  on  the  EUT. 

A.3.5    Bursts 
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Test  method:  Electrical  bursts. 

Object  of  the  test:  To  verify  compliance 
with  the  provisions  in  this  manual  under 
conditions  where  electrical  burets  are 
superimposed  on  the  mains  voltage. 

Reference  to  standard:  See  section  A.4 
Bibliography  (e) 

Test  Procedure  in  brief: 

The  test  consists  of  subjecting  the  EUT  to 
bursts  of  double  exponential  wave-form 
transient  voltages.  Each  spike  must  have  a 
rise  in  time  of  5  ns  and  a  half  amplitude 
duration  of  SO  ns.  The  burst  length  must  be 
15  ms,  the  burst  period  (repetition  time 
interval)  must  be  300  ms.  This  test  is 
conducted  during  a  weighing  operation 
consisting  of  the  followiog: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  I^t^  (or  a  time 
sufficient  to  complete  the  test). 

For  platform,  hanging,  and  automatic 
hopper  saUes — tested  with  one  small  test 
load  or  simulated  load. 

Test  severities:  Amplitude  (peak  value) 
1000  V. 

Number  of  test  cycles:  At  least  10  positive 
and  10  negative  randomly  phased  bursts 
must  be  applied  at  1000  V. 

Maximum  allowable  variations:  The 
difference  between  the  indication  due  to  the 
disturbance  and  the  indication  without  the 
disturbance  either  must  not  exceed  the 
values  given  in  sections  2.2.1.1b.,  3.2.1.1b., 
and  4.2.1.1b,  of  this  appendix,  or  the  EUT 
must  detect  and  act  upon  a  significant  fault 

Conduct  of  the  test:  Refer  to  the  IBG 
Publication  referenced  in  section  A.4 
Bibliography  (e)  for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures: 

Test  equipment: 

A  burst  generator  having  an  output 
impedance  of  50  ohms. 

Test  conditions: 

The  burst  generator  must  be  adjusted 
before  connecting  the  EUT.  The  bursts  must 
be  coupled  to  the  EUT  both  on  common 
mode  and  differential  mode  interference. 

Condition  of  EUT: 

a.  Normal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacttirer. 

b.  Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  Sequence: 

a.  Stabilize  all  factors  at  nominal  reference 
conditions. 

b.  Conduct  the  test  as  indicated  in  this 
A.3.5  Test  Sequence  section  and  record  the — 

i.  Date  and  time, 

ii.  Temperature, 

iii.  Relative  humidity, 

iv.  Test  load, 

v.  Indication, 

vi.  Errors,  and 

vii.  Functions  performance. 

c.  Subject  the  EUT  to  at  least  10  positive 
and  10  negative  randomly  phased  bursts  at 
the  1000  V  mode.  Observe  the  effect  on  the 
EUT  and  record,  as  appropriate. 

d.  Stabilize  all  factors  at  nominal  reference 
conditions. 


e.  Repeat  the  test  and  record  the  test  data 
as  indicated  in  this  A.3.5  Test  Sequence 
section. 

A.3.6    Electrostatic  Discharge 

Test  method:  Electrostatic  discharge  (ESD). 

Object  of  the  test:  To  verify  compliance 
with  the  provisions  of  this  manual  under 
conditions  of  electrostatic  discharges. 

Reforeiux  ta  standard:  See  section  A.4 
Bibliography  (f) 

Test  procedure  in  brief: 

A  capwdtor  of  ISO  pF  is  charged  by  a 
suitable  DC  voltage  source.  The  capacitor  is 
then  dischai9»d  through  the  EUT  by 
connecting  one  terminal  to  ground  (chassis) 
and  the  other  via  ISO  ohms  to  surfaces  which 
are  normally  accessible  to  the  operator.  This 
test  is  conducted  during  a  weighing 
operation  consisting  of  the  following: 

For  he/t  scales — ^while  totalizing  at  the 
maximum  flow  rate  at  least  the  Twm  (or  a  time 
sufficient  to  complete  the  test). 

For  platform,  han^ng,  and  automatic 
hopper  scales — test  with  one  small  test  load 
or  simulated  load. 

Test  severities 

Air  Discharge:  up  to  and  including  8  kV. 

Contact  Discharge:  up  to  and  including  6 
kV. 

Number  of  test  cycles:  At  least  10 
discharges  must  be  applied  at  intervals  of  at 
least  10  seconds  between  discharges. 

Maximum  allowable  variations: 

The  difference  between  the  indication  due 
to  the  disturbance  and  the  indication  vtrithout 
the  disturbance  either  must  not  exceed  the 
values  indicated  in  sections  2.2.1.1  b.,  3.2.1.1 
b.,  and  4.2.1.1  b.  of  this  appendix,  or  the  EUT 
must  detect  and  act  upon  a  significant  feult. 

Conduct  of  the  test:  Refer  to  the  lEC 
Publication  mentioned  in  section  A.4 
Bibliography  (d)  for  detailed  test  procedures. 

Supplementary  information  to  the  lEC  test 
procedures. 

Preconditioning:  None  required. 

Condition  of  EUT: 

a.  The  EUT  without  a  ground  terminal 
must  be  placed  on  a  grounded  plate  which 
projects  beyond  the  EUT  by  at  least  0.1  m  on 
all  sides.  The  ground  connection  to  the 
capacitor  must  be  as  short  as  possible. 

D.  Normal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufecturer. 
Power  is  to  be  "on"  for  the  duration  of  the 
test. 

c.  The  EUT  must  be  operating  under 
standard  atmospheric  conditions  for  testing. 

d.  Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  sequence: 

a.  Stabilize  all  fectors  at  nominal  reference 
conditions. 

b.  Conduct  test  as  indicated  in  this  A.3.6 
Test  Sequence  section  and  record  the — 

i.  Date  and  time, 

ii.  Temperature, 

iii.  Relative  humidity, 

iv.  Power  supply  voltage. 

V.  Test  load, 

vi.  Indication, 

vii.  Errors,  and 


viii.  Functions  performance. 

c  Approach  the  EUT  with  the  discharge 
electrode  until  discharge  occurs  and  then 
remove  it  before  the  next  discharge-  Observe 
the  effect  of  the  discharge  on  the  EUT  and 
record,  as  appropriate. 

d.  Repeat  the  above  step  at  least  nine  times, 
making  sure  to  wait  at  least  10  seconds 
between  successive  discharges.  Observe  the 
effect  on  the  EUT  and  record  as  appropriate. 

e.  Stabilize  all  factors  at  nominal  reference 
conditions. 

f.  Repeat  the  test  and  record  the  test  data 
as  indicated  in  this  A.3.6  Test  Sequence 
section. 

A.3.7    Electromagnetic  Susceptibility 
Test  method:  Electromagnetic  fields 
(radiated). 

Ob>ect  of  the  Test: 

To  verify  compliance  with  the  provisions 
in  this  manual  under  conditions  of 
electromagnetic  fields. 

Reference  to  standard:  See  section  A.4 
Bibliography  (g). 

Test  procedure  in  brief: 

a.  The  EUT  is  placed  in  an  EMI  chamber 
and  tested  under  normal  atmospheric 
conditions.  This  test  is  first  conducted  at  one 
load  in  a  static  mode,  and  the  frequencies  at 
which  susceptibility  is  evident  are  noted. 
Then  tests  are  conducted  at  the  problem 
frequencies,  if  any,  during  a  weighing 
operation  consisting  of  the  following: 

For  belt  scales — while  totalizing  at  the 
maximum  flow  rate  at  least  the  loun  (or  a  time 
sufficient  to  complete  the  test).  It  is  then 
exposed  to  electromagnetic  field  strengths  as 
specified  in  the  Test  severities  in  this  section 
A.3.7  of  this  annex  to  appendix  A  of  this 
part. 

For  platform,  hanging,  and  automatic 
hopper  scales — tested  with  one  small  test 
load. 

b.  The  field  strength  can  be  generated  in 
various  ways: 

i.  The  strip  line  is  used  at  low  frequencies 
(below  30  MHz  or  in  some  cases  150  MHz) 
for  small  EUT's; 

ii.  The  long  wire  is  used  at  low  frequencies 
(below  30  MHz)  for  larger  EUT's; 

iii.  Dipole  antennas  or  antennas  with 
circular  polarization  placed  1  m  from  the 
EUT  are  used  at  high  frequencies. 

c.  Under  exposure  to  electromagnetic  fields 
the  EUT  is  again  tested  as  indicated  above. 

Test  severities:  Frequency  range:  26-1000 
MHz. 

Field  strength:  3  V/m. 

Modulation:  80  percent  AM,  1  kHz  sine 
wave. 

Number  of  test  cycles:  Conduct  test  by 
continuously  scanning  the  specified 
frequency  range  while  maintaining  the  field 
strength. 

Maximum  allowable  variations:  The 
difference  between  the  indication  due  to  the 
disturbance  and  the  indication  without  the 
disturbance  either  must  not  exceed  the 
values  given  in  this  manual,  or  the  EUT  must 
detect  and  act  upon  a  significant  feult. 

Conduct  of  the  test:  Refer  to  the  lEC 
Publication  referenced  in  section  A.4 
Bibliography  (g)  for  detailed  information  on 
test  procedures. 


5854  Federal  Regigter/Vol.  63,  No.  23 /Wednesday,  February  4,  1998 /Rules  and  Regulations 


Supplementary  information  to  the  lEC  test 
procedures. 

Test  conditions: 

a.  The  specified  field  strength  must  be  ^ 
established  prior  to  the  actual  testing 
(without  the  EUT  in  the  field).  At  least  1  m 
of  all  external  cables  must  be  included  in  the 
exposure  by  stretching  them  horizbntally  „. 
from  the  EUT. 

b.  The  field  strength  must  be  generated  in 
two  orthogonal  polarizations  and  the 
frequency  range  scanned  slowly.  If  antennas 
with  circular  polarization,  i.e.,  log-spiral  or 
helical  antennas,  are  used  to  generate  the 
electromagnetic  field,  a  change  in  the 
position  of  the  antennas  is  not  reauired. 
When  the  test  is  carried  out  in  a  shielded 
enclosure  to  comply  with  international  laws 
prohibiting  interference  to  radio 
communications,  care  needs  to  be  taken  to 
handle  reflections  from  the  walls.  Aaecboic 
shielding  might  be  necessary. 

Condition  of  EUT: 

a.  Normal  power  supplied  and  "on"  for  a 
time  period  equal  to  or  greater  than  the 
warm-up  time  specified  by  the  manufacturer. 
Power  is  to  be  "on"  for  the  duration  of  the 
test.  The  EUT  must  be  operating  under 
standard  atmospheric  conditions  for  testing. 

b.  Adjust  the  EUT  as  close  to  a  zero 
indication  as  practicable  prior  to  the  test. 

Test  sequence: 

a.  Stabilize  all  factors  at  nominal  refierence 
conditions 

b.  Conduct  the  test  as  indicated  in  this 
A.3.7  Test  Sequence  section  and  record  the — 

i.  Date  and  time. 


ii.  Temperature, 

iii.  Relative  humidity, 

iv.  Test  load. 

V.  Indication, 

vi.  Errors,  and 

vii.  Functions  performance. 

c  Following  the  lEC  test  procedures, 
exp>ose  the  EUT  at  zero  load  to  the  specified 
field  strengths  while  slowly  scanning  the 
three  indicated  frequency  ranges. 

d.  Observe  and  record  the  effect  on  the 
EUT. 

e.  Repeat  the  test  and  observe  and  record 
the  effect. 

1  Stabilize  all  factors  at  nominal  reference 
conditions. 

g.  Repeat  the  test  and  record  the  test  data. 

A.4    Bibliography 

Below  are  references  to  Publications  of  the 
International  Blectrotechnical  Commission 
(lEC),  where  mention  is  made  in  the  tests  in 
annex  A  to  appendix  A  of  this  part. 

a.  lEC  Publication  6&-2-1  (1974):  Basic 
environmental  testing  procedures.  Part  2: 
Tests,  Test  Ad:  Cold,  for  heat  dissipating 
equipment  under  test  (EUT),  with  gradual 
change  of  temfwrature. 

lEC  Publication  68-2-2  (1974):  Basic 
environmental  testing  procedures.  Part  2: 
Tests,  Test  Bd:  Dry  heat,  for  heat  dissipating 
equipment  under  test  (EUT)  with  gradual 
change  of  temperature. 

lEC  Publication  68-3-1  (1974):  Bacicground 
information.  Section  1:  Cold  and  dry  heat 
tests. 

b.  lEC  Publication  68-2-S6  (1988]: 
Environmental  testing.  Part  2:  Tests,  Test  Cb: 
Damp  heat,  steady  state.  Primarily  for 
equipment. 


EC  PublicaUon  68-2-28  (1980):  Guidance 
for  damp  heat  tests. 

c.  lEC  Publication  1000-4-11  (1994): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques. 
Section  11.  Voltage  dips,  short  interruptions 
and  voltage  variations  immunity  tests. 
Section  5.2  (Test  levels — Volta^  variation). 
Section  8.2.2  (Execution  of  the  test-voltage 
variation). 

d.  lEC  Publication  lGOQ-4-11  (1994): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measiuvment  techniques. 
Section  11:  Voltage  dips,  short  interruptions 
and  voltage  variations  immunity  tests. 
Section  5.1  (Test  levels — Voltage  dips  and 
short  interruptions.  Section  8.2.1  (Execution 
of  the  test-voltage  dips  and  short 
interruptions)  of  the  maximum  transit  speed 
and  the  range  of  operating  speeds. 

e.  lEC  Publication  1000-4-4  (1995): 
Electromagnetic  ccmipatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques — 
Section  4:  Electrical  fast  transient/burst 
immunity  test.  Basic  EMC  publication. 

f.  lEC  Publication  1000-4-2  (1995): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques — 
Section  2:  Electrostatic  discharge  immimity 
test.  Basic  EMC  Publication. 

g.  lEC  Publication  100O-4-3  (1995): 
Electromagnetic  compatibility  (EMC)  Part  4: 
Testing  and  measurement  techniques — 
Section  3:  Radiated,  radio-frequency 
electromagnetic  field  immunity  test. 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  98-13  of  January  30,  1998 

Renewal  of  Trade  Agreement  With  the  People's  Republic  of 
China 


Memorandum  fiar  the  United  States  Trade  Representative 

Pursuant  to  my  authority  under  subsection  405(b)(1)(B)  of  tbe  Trade  Act 
of  1974  (19  U.S.C.  2435(b)(1)(B)),  I  have  determined  that  actual  or  foreseeable 
reductions  in  United  States  tariffs  and  nontariff  barriers  to  trade  resulting 
from  multilateral  negotiations  are  being  satisfactorily  reciprocated  by  the 
People's  Republic  of  China.  I  have  further  found  that  a  satisfactory  balance 
of  concessions  in  trade  and  services  has  been  maintained  during  the  life 
of  the  Agreement  on  Trade  Relations  between  the  United  States  of  America 
and  the  People's  Republic  of  China. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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REMMDERS 

The  items  in  this  list  were 
editorialy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanoe. 

RULES  QOMQ  VITO    , 
EFFECT  FEBRUARY  %, 

looe 

AQRiCULTUflE 
OEPARmBfT 


Tomatoes  grown  In  Florida 
and  imported;  published  1-5- 
98 
COMMERCE  OCPARTMEMT 
National  Oceanic  and 
Avmiepnenc  AopnviiMiaiKin 
Marirfe  mammals: 
Commercial  fishing 
auttwrizations— 
Fisheries  categorized 
according  to  frequertcy 
of  inodental  takes;  list; 
published  2-4-98 
COMMERCE  DEPARTMENT 

Patent  and  Tradamartc  Office 
Patent  cases: 
Continued  prosecution 
appfication  practice; 
changes:  published  2-4-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Domestic  source  restrictions 
waiver;  published  2-4-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerarKses  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Oxyfluorfen:  published  2-4- 

98 
Terbacil:  published  2-4-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Georgia  et  al.:  published  2- 
4-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fokker;  published  12-31-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Fami  mart(eting  quotas, 
acreage  allotments,  and 
production  adjustments: 


Tobacco;  convnents  due  t>y 
2-13-98;  published  2-2-96 

AQRICULTUf« 
DEPARTMENT 

Food  Safety  and  Inapaction 

Sarvtoa 

Meat  and  poultry  inspection: 

Pathogen  reduction;  ttazard 
analyas  and  cnttcal . 
control  potnt(HACCP) 
systems 
Fresh  poric  sausage; 

salmonella  pertarritance 

standard;  oommertts      ~ 

due  by  2-11-98; 

published  1-12-98 
COMMERCE  DEPABTMENT 


mnnowpnmK  Mamiiiiavanon 
Fishery  conservsrtion  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Padflc  Coast  groundfish; 
comments  due  by  2-12- 
96;  puMshed  12-29-97 
International  fisheries 
regulations: 

Halibut  catch  sharing  plan; 
regulatory  areas  4A  and 
48  renwved:  comments 
due  by  2-11-98;  published 
1-12-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Travel  reimtxirsement; 

comments  due  by  2-9-98; 

published  12-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  stafKJards: 
Pesticide  active  ingredient 
production;  comments  due 
by  2-9-98;  published  12- 
17-97 

Air  pollution;  standards  of 

performance  for  new 

stationary  sources: 

Test  mettMxls  and 
performance 
specifications;  editorial 
changes  and  technical 
corrections;  comments 
due  by  2-13-98;  published 
1-14-98 

Volitale  organic  compound 
(VOC)  emissions— 

Automot)iie  refinish 
coatings:  comments  due 
by  2-13-98:  published 
12-30-97 
Air  programs:  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Utah:  comments  due  by  2- 
13-98;  published  1-14-98 


Air  quality  implenwntation 
'   plans;  approval  and 
promulgation:  various 


Delaware:  comments  due'by 

2-11-96;  pubfished  1-12- 

96 
Irxjnna;  comments  due  t>y 

2-13-98:  published  1-14- 

96 
Kentucky;  comments  due  by ' 

2-12-96:  pubished  1-13- 

96 
Ofiio;  comments  due  by  2- 

9^;pubtahed  1-6^8 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  oommodWes: 
ChloroHialonI;  comments 

due  by  2-10^;  published 

12-12-97 
Cyromazine;  comments  due 

by  2-9^:  published  12- 

10-97 

Imidacloprid;  comments  due 
by  2-10-98;  published  12- 
12-97 
MyctobutanH;  comments  due 
by  2-10-98;  pubished  12- 
12-97 
Toxic  sut>stances: 
Testing  requirements— 
Biphenyt,  etc.;  comments 
due  by  2-9-98; 
published  12-24-97 

FEDEfUL 

COMMUNICATIONS 

COMMISSION 

Convnon  carrier  services: 
Communications  Assistance 

for  Law  Enforcement  Act; 

implementation:  comments 

due  by  2-11-98;  published 

1-13-98 
Uniform  system  of  accounts: 

interconnection:  comments 

due  by  2-9-98;  putilished 

12-10-97 
Radio  stations:  table  of 
assignments: 
Oregon  and  Washington; 

comments  due  by  2-9-98: 

published  1-5-98 
Texas:  comments  due  t>y  2- 

9-98;  published  1-5-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatran 
(FAR): 

Travel  reimbursement: 
comments  due  by  2-9-98; 
published  12-9-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
State  product  liability  claims 
preemption  by  Federal 
law:  comments  due  by  2- 
10-98;  published  12-12-97 


HEALTH  AND  HUMAN 
SERVICES  DEPAfrrMENT 
Inapaclor  Gansfal  OfHoa, 


Health  care  programs:  fraud 
and  atxjse: 

HeaNh  knuranoe  Portability 
and  Accountability  Ad- 
Safe  hartMr  provisions 
and  apedal  fraud  alerts 
development;  comments 
request;  comments  due 
by  2-9^:  published 
12-10-97 

H0U8»IG  A»iD  URBAN 

DEVELOPMBIT 

DEPAfVTMB<T 

Mortgage  and  ban  insurance 
programs: 

Single  famiy  rtiortgagee's 
original  approval 
agreement;  termination; 
coffwnents  due  by  2-948; 
published  12-10-97 

INTERIOR  DEPARTMENT 
nen  vna  ^nmiiv  sevvioe 
Erxtangered  and  threatened 
species: 

Topeka  shirter,  comments 
due  by  2-9-88;  published 
12-24-97 

INTERIOR  DEPARTMENT 

Surface  MMng  Hsclamatlon 
and  Enforcement  Office 

Permanent  program  and 
abaixtoned  mine  land 
reclamation  plan 
sut)misskx)s: 

Arkansas:  comments  due  by 
2-9-98;  published  1-9-98 

LABOR  DEPARTMENT 

Mine  Safety  and  llaaWi 
Administration 

Metal  ar>d  nonmetal  mine  and 
coal  mine  safety  and  health: 
UndergrowKl  mines — 
Roof-boltir)g  machines 
use:  safety  standards; 
comments  due  by  2-9- 
98:  published  12-9-97 

LABOR  DEPARTMBTT 
OccufMUonal  Safety  and 
Health  Administration 
Safety  and  health  staridards; 
Tut>erculosis,  occupatkxial 
exposure  to 
Extensk>n  of  comment 
period;  comments  due 
by  2-13-98:  published 
12-12-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Travel  reimtxjrsement: 
comments  due  by  2-9-98: 
published  12-9-97 


iv 


NUCLEAR  REGULATORY 
COMM88ION 

Pracbca  ru(M: 
Domestic  licensing 
proceedmgs — 
KHgh-level  radioective 
waste  disposai  at 
geologic  repository: 
convnenls  due  by  2-11- 
96;  published  11-13-97 

TRANSPORTATION 
DEPARTMENT 
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Fokker,  comments  due  by 
2-12-98:  published  1-13- 
98 

Israel  Aircraft  Industries. 
Ltd.:  comments  due  t>y  2- 
12-96;  published  1-1346 

McOonnel  Douglas: 
comments  due  t>y  2-1^^; 
published  1-8-96 

TRANSPORTATION 
DEPARTMENT 


Airbus;  comments  due  by  2- 
9-98:  published  1-8-96 

Boemg;  comments  due  by 
2-l(V96:  published  12-12- 
97 

comments  due  by  2-9-96; 

pubished  1-8-96 
Eurocopler  DeutsGhland: 

comments  due  by  2-9-98; 

pubftshed  12-11-97 
Eurocopter  France; 

commertts  due  by  2-9-96; 

published  12-9-97 


Railroad  salely: 
Florida  overland 
high  speed  rail  syatamc 
safety  standards: 
comments  due  by  2-10- 
96:  published  12-12-97 

TRANSPORTATION 
DEPARTMBIT 


Hazardous  materiats: 
Hazardous  materials 
liansportatior^- 
Oxidlzers  as  cargo  in 


prohibition:  pul)Nc 


meeting:  comments  due 
by  2-13-98;  published 
11-28-97 
Radioactive  materials 
transportation;  radiation 
protection  program 
requtrement;  comments 
due  by  2-13-98; 
published  12-22-97 

VETERANS  AR^AIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice 
Attorney  lee  matters; 
corrwnents  due  t)y  2-9- 
96:  published  12-9-97 

U8T  OF  PUBLIC  LAWS 

The  List  of  PubCc  Lavvs  for 
the  lOSIh  Congress.  First 
Session,  has  been  completed. 
K  will  resume  w^wn  bits  are 
enacted  into  Public  Law 
during  the  second  session  of 
the  lOSIh  Congress,  wfiich 
convenes  on  January  27. 
1996. 


a: 

Note:  A  Cumulative  List  of 
Put>lic  Laws  was  published  In 
the  Federal  Reglatar  on 
December  31.  1997. 


Public  Lmvs  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  tor  newly 
enacted  public  laws.  To 
subscrtM.  send  E-mail  to 
L1STPROC9ETC.FE0.QOV 
with  the  message: 

SUBSpRIBE  PUBLAWS4. 
FIRSTNM4E  LASTNM4E 


This  service  is  strictly 
for  E-mail  notification  of  new 
put)lic  laws  only.  The  text  of 
laws  is  not  available  throufi^ 
ttvs  service.  We  cannot 
respond  to  specific  inquiries 
sent  to  ttiis  address. 
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Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Ftogister  index  are 
mailed  monttiiy. 

Code  of  Federal  Regulations  V  -^ 

The  Code  of  Federal  Regulattons.   ^ 
comprieinQapproKinMlely200volumee 
and  rsvieetf  at  least  onoe  a  year  on  a 
quarterly  beiis.  la  pubished  In  24x 
microflchelSrmal  and  the  current 
year's  voluiiss  are  maNad  to 


Microfiche  Stdbscriptioii  Prices: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documertts  having  general 
appNcabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txx)ks  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  791 

Rules  of  NCUA  Board  Procedure; 
Promulgation  of  NCUA  Rules  and 
Regulations;  Public  Observation  of 
NCUA  Board  Meetings 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  The  NCUA  Board  amends  its 
rules  to  revise  and  clarify  Board 
procedures  relating  to  the  scheduling 
and  subject  matter  of  Board  meetings. 
This  amendment  more  clearly  describes 
the  content  of  the  written  submissions 
that  are  required  when  Board  members 
want  to  call  a  special  meeting  or  when 
a  Board  member  wants  to  place  items  on 
a  regular  meeting  agenda. 
DATES:  Effective  on  February  5, 1998. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  M.  Fenner,  General  Counsel, 
Office  of  the  General  Coimsel,  at  the 
above  address  or  telephone  (703)  518- 
6540.  E-mail  questions  may  be  sent  to 
ogcmailOncua.gov. 

SUPPtBENTARY  INFORMATION:  Part  791  of 
NCUA  Rules  and  Regulations,  12  CFR 
Part  791,  governs  the  manner  in  which 
the  Board  conducts  NCUA  business, 
including  the  scheduling  and  subject 
matter  of  Board  meetings.  These 
amendments  clarify  the  NCUA  Board's 
intention  when  it  amended 
§§  791.5(a)(2)  and  791.6(a).  62  FR  64266, 
December  5. 1997. 

Section  791.S(a)(2)  is  amended  to 
specify  that  a  request  for  a  special 
meeting  from  two  Board  members  must 
be  made  by  submitting  an  NCUA  B-1 
form  and  Board  Action  Memorandum 
stating  the  specific  issue(s)  or  action(s) 
to  be  considered  by  the  Board. 


A  parallel  amendment  is  being  made 
to  §  791.6(a).  The  NCUA  B-1  form  and 
the  Board  Action  Memorandum  that  a 
Board  member  uses  to  submit  an  item 
for  the  agenda  of  the  next  regularly 
scheduled  meeting  must  state  the 
specific  issue(s)  or  action(s)  to  be 
considered. 

Immediate  Effisctive  Date 

Because  these  amendments  concern 
the  rules  of  NCUA  Board  procedure,  . 
prior  notice  and  comment  are  not 
required  by  5  U.S.C.  553.  These 
amendments  are  effective  February  5, 
1998. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

NCUA  certifies  that  these 
amendments  to  part  791  will  not  have 
a  significant  impact  on  a  substantial 
nimiber  of  small  credit  imions. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  rule  affects 
internal  NCUA  Board  operations  only. 
Thus,  it  will  not  result  in  any  additional 
burden  for  r^ulated  institutions. 

Paperwork  Reduction  Act 

The  amendments  to  the  rule  do  not 
contain  any  collection  of  information 
requirements  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  0£Bce  of  Management  and 
Budget. 

Executive  Order  12612 

Part  791  only  applies  to  NCUA  and 
the  NCUA  Board.  Accordingly,  NCUA 
has  determined  that  the  rule  wUl  not 
have  a  substantial  impact  on  the  states 
or  state  interests.  Further,  the  rule  will 
not  preempt  provisions  of  state  law  or 
regulations. 

List  of  Sn^ects  in  12  CFR  Part  791 

Administrative  practice  and 
procedure,  Sunshhie  Act. 

By  the  National  Credit  Union 
Administration  Board  on  January  22, 1998. 
Becky  Baker, 
Secretary  to  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  791  as  follows: 


PART  791 — RULES  OF  NCUA  BOARD 
PROCEDURE;  PROMULGATION  OF 
NCUA  RULES  AND  REGULATIONS; 
PUBLIC  OBSERVATION  OF  NCUA 
BOARD  MEETINGS 

1.  The  authority  citation  for  part  791 
continues  to  read  as  follows: 

Audiority:  12  U.S.C.  1766, 1789  and  5 
U.S.C  552b. 

2.  Section  791.5  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

%  791.5    Sehedulir>g  of  board  meetings. 

(a)*  *  • 

(2)  Special  meetings.  The  Chairman 
shall  call  special  meetings  either  on  the 
Chairman's  own  initiative  or  within 
fourteen  days  of  a  request  from  two 
Board  members  that  is  accompanied  by 
an  NCUA  B-1  form  and  a  Board  Action 
Memorandum  that  states  the  specific 
issue(s)  or  action(s)  to  be  considered  by 
the  Board. 
***** 

3.  Section  791.6  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  to  read  as  follows: 

S791.6    Sublect  matter  of  anwetfng. 
(a)  Agenda.  *  *  *  Items  shall  be 
placed  on  the  agenda  by  determination 
of  the  Chairman  or,  at  the  request  of  any 
Board  Member,  an  item  will  be  placed 
on  the  agenda  of  the  next  regularly 
scheduled  meeting  provided  that  the 
request  is  submitted  at  least  ten  days  in 
advance  of  the  next  regularly  scheduled 
meeting  and  is  accomp>anied  by  an 
NCUA  B-1  form  and  a  Board  Action 
Memorandimi  that  states  the  specific 
issue(s)  or  action(s)  to  be  considered  by 
the  Board. 


[FR  Doc.  98-2770  Filed  2-4-98;  8:45  amj 

aiLUNQ  CODE  7936-41-U 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment  Companies 

AQBICY:  Small  Business  Administration. 
AcnoN:  Final  rule. 

summary:  The  Small  Business  Programs 
Improvement  Act  of  1996  made  a 
number  of  changes  to  the  Small 
Business  Investment  Act  of  1958,  as 
amended.  For  the  Small  Business 
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Investment  Company  program,  these 
changes  include  provisions  affecting 
capital  requirements.  Leverage 
eligibility  and  fees,  and  the  status  of 
Section  301(d)  Licensees.  This  final  rule 
implements  the  statutory  provisions;  in 
addition,  it  makes  various  technical 
corrections  and  clarifications,  as  well  as 
other  changes  to  provide  greater  fairness 
and  flexibility  in  such  areas  as  portfolio 
diversification  requirements,  Cost  of 
Money  and  distributions  by  SBICs  that 
have  issued  Participating  Securities. 
DATES:  This  final  rule  is  effective 
February  5, 1998. 

FOA  FURTHER  INFORMATION  CONTACT: 
Leonard  W.  Fagan,  Investment  Division, 
at  (202) 205-7583. 
8UPPI.EMENTARY  INFORMATION:  On 
October  14,  1997.  SBA  published  a 
proposed  rule  to  implement  the 
provisions  of  Title  II  of  Public  Law  104- 
208  (September  30,  1996).  entitled  "The 
Small  Business  Programs  Improvement 
Act  of  1996,"  which  relate  to  small    • 
business  investment  companies  (SBICs). 
See  62  FR  53253.  The  proposed  rule 
also  included  certain  other  substantive 
changes,  clarifications  and  technical 
corrections  to  the  regulations  governing 
SBICs,  including  those  concerning 
portfolio  diversification.  Cost  of  Money, 
and  the  computation  of  distributions  to 
be  made  by  SBICs  that  have  issued 
Participating  Securities. 

SBA  received  10  comment  letters  on 
the  proposed  rule  during  the  30-day 
public  comment  period.  This  final  rule 
includes  changes  based  on  some  of  the 
comments  received.  In  addition,  the 
final  rule  incorporates  certain 
provisions  of  Public  Law  105-135. 
which  was  enacted  December  2, 1997. 

Section  301(d)  Licensees 

Prior  to  October  1. 1996.  an  SBIC 
program  applicant  could  be  licensed 
under  either  section  301(c)  or  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act).  A 
Section  301(d)  Licensee,  also  known  as 
a  "specialized  SBIC"  or  "SSBIC".  agreed 
to  invest  only  in  businesses  owned  and 
controlled  by  socially  or  economically 
disadvantaged  individuals.  In  return,  a 
Section  301(d)  Licensee  received  certain 
benefits  not  available  to  other  SBICs, 
such  as  eligibility  for  certain  types  of 
subsidized  Leverage  (as  defined  in 
§107.50). 

Effective  October  1, 1996,  section 
208(b)(3)  of  Public  Law  104-208 
repealed  section  301(d)  of  the  Act. 
However,  the  repeal  provision  was 
accompanied  by  the  following  language: 
"The  repeal  *  *   *  shall  not  be 
construed  to  require  the  Administrator 
to  cancel,  revoke,  withdraw,  or  modify 


any  license  issued  under  section  301(d) 
of  the  Small  Business  Investment  Act  of 
1958  before  the  date  of  enactment  of  this 
Act." 

At  the  same  time,  section  208(d)  of 
Public  Law  104-208  amended  the  Act  to 
eliminate  subsidized  SBA  Leverage. 
Such  Leverage  was  previously  available 
to  SSBICs  in  the  form  of  Debentures 
with  an  interest  rate  subsidy  or 
Preferred  Securities  with  a  4  percent 
dividend.  Although  subsidized  Leverage 
can  no  longer  be  issued,  the  Act  does 
not  require  SSBICs  to  prepay  or  redeem 
such  Leverage  prior  to  its  scheduled 
maturity.  In  addition,  an  SSBIC  may 
apply  for  any  type  of  non-subsidized 
Leverage  (Debentures  or  Participating 
Securities)  for  which  it  is  eligible. 

To  implement  these  statutory 
changes,  SBA  proposed  revisions  to  the 
definitions  of  "Section  301(d)  Licensee" 
and  "Preferred  Securities"  found  in 
§  107.50,  as  well  as  to  §§  107.120, 
107.230(d)(4),  107.1100, 107.1160, 
107.1400, 107.1420  and  107.1430; 
§§  107.110  and  107.1110  were  proposed 
to  be  removed.  These  seciions  are 
finalized  with  one  modification,  as 
discussed  hereafter. 

SBA  received  one  comment 
concerning  proposed  §  107.120.  The 
proposed  rule  would  have  allowed  an 
existing  SSBIC  which  was  licensed  as  a 
subsidiary  of  another  Licensee  or  group 
of  Licensees  to  continue  its  operations 
under  the  same  conditions  as  before; 
however,  an  existing  SSBIC  that  was  not 
already  a  subsidiary  would  not  have 
been  permitted  to  become  one.  The 
commenter  suggested  that  Section 
301(d)  Licensees  should  continue  to 
have  access  to  this  option.  Although  the 
current  provision  has  rarely  been  used, 
SBA  has  no  objection  to  its  continued 
availability  and  has  revised  the  final 
rule  accordingly. 

Common  Control 

SBA  proposed  to  broaden  a  portion  of 
the  defined  term  "Common  Control"  in 
S"H)7.50.  The  purpose  of  the  change  was 
to  reflect  the  way  the  term  is  actually 
used  in  the  regulations.  The  definition 
is  adopted  as  proposed. 

Management  and  Ownership  Diversity 

Proposed  §  107.150  is  adopted 
without  change.  SBA  received  one 
comment  on  Uiis  section  expressing 
support  for  the  general  requirement  that 
a  Licensee  which  plans  to  obtain  SBA 
Leverage  must  have  diversity  between 
management  and  ownership.  Under  the 
revised  regulation,  the  investors  relied 
upon  to  satisfy  the  diversity 
requirement  cannot  be  Affiliates  of  one 
another.  In  addition,  SBA  has  discretion 
to  reject  for  diversity  purposes  an 


investor  whose  ownership  interest  is  not 
significant,  either  in  terms  of  absolute 
dollars  or  percentage  of  ownership. 

These  changes  reflect  policies  which 
SBA  has  been  developing  in  its  review 
of  license  applications.  SBA  is 
continuing  to  refine  these  guidelines 
and  expects  to  incorporate  them  into  its 
standard  operating  procedures. 

Capital  Requirements 

Under  the  Act  as  amended  by  section 
208(c)  of  Public  Law  104-208,  SBICs 
licensed  on  or  after  October  1, 1996 
must  meet  increased  minimum  capital 
requirements.  These  requirements  are 
implemented  in  §  107.210,  which  is 
finalized  as  proposed.  Under  this 
section,  a  company  that  does  not  wish 
to  be  eligible  to  issue  Participating 
Securities  must  have  Regulatory  Capital 
of  at  least  $5,000,000.  As  an  exception 
to  this  general  rule,  the  regulation 
provides  that  SBA  can  Ucense  an 
applicant  with  Regulatory  Capital  of  at 
least  $3,000,000,  but  only  if  the 
applicant  meets  certain  conditions.  As 
mandated  by  the  Act,  this  exception  is 
limited  to  those  instances  where 
"special  circumstances  and  good  cause" 
can  be  shown. 

A  company  that  wishes  to  be  eligible 
to  apply  for  Participating  Securities 
must  have  Regulatory  Capital  of  at  least 
$10,000,000,  with  a  permitted  exception 
for  an  applicant  which  demonstrates  to 
SBA's  satisfaction  that  it  can  be. 
financially  viable  over  the  long  term 
with  a  lower  amount  (but  under  no 
circumstances  less  than  $5,000,000). 
The  regulation  does  not  permit 
prospective  Participating  Securities 
issuers  to  be  licensed  pursuant  to  the 
exception  available  to  bther  applicants, 
under  which  a  license  may  be  granted 
with  Regulatory  Capital  as  low  as 
$3,000,000.  For  applicants  planning  to 
issue  Participating  Securities,  SBA 
beUeves  that  the  ability  to  meet  the 
standard  minimum  capital  requirement 
is  an  important  indicator  of  the 
credibiUty  of  management.  SBA  also 
doubts  that  any  such  appUcant  can 
demonstrate  financial  viabihty  with 
Regulatory  Capital  of  only  $3,000,000, 
even  on  a  temporary  basis. 

In  addition  to  the  Regulatory  Capital 
requirements  described  above, 
§  107.210(a)  also  requires  any  company 
licensed  on  or  after  October  1, 1996,  to 
have  Leverageable  Capital  of  at  least 
$2,500,000.  Leverageable  Capital  is  a 
subset  of  Regulatory  Capital;  while  b6th 
include  capital  actually  contributed  to  a 
Licensee  by  its  private  investors,  the 
major  difference  between  them  is  that 
Regulatory  Capital  also  includes  the 
Licensee's  unmnded  binding 
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commitments  from  Institutional 
Investors. 

SBICs  hcensed  before  October  1, 
1996,  are  not  required  to  increase  their 
capital.  Under  §  107.210(b),  such 
companies  must  continue  to  meet  the 
applicable  minimimi  capital 
requirements  under  the  regulations  in 
effect  on  September  30. 1996  (see 
§§  107.210  and  107.220  as  in  effect  on 
that  date).  These  requirements  vary 
depending  upon  the  date  a  company 
was  licensed  and  the  type  of  SBA 
Leverage  it  has  issued  or  wants  to  issue. 

See  also  the  section  of  this  preamble 
entitled  "Eligibility  for  Leverage  and 
Leverage  Commitments". 

Valuations 

Section  208(f)(2)  of  Public  Law  104- 
208  included  one  provision  related  to 
the  valuation  of  portfolio  securities  held 
by  Licensees  which  was  not  already 
reflected  in  the  regulations.  Under  this 
provision,  as  part  of  the  annual  audit  of 
a  Licensee's  financial  statements,  the 
independent  auditor  must  provide  to 
SBA  a  statement  that  the  Licensee's 
valuations  were  performed  in 
accordance  with  its  SBA-approved 
valuation  policy,  as  required  by  section 
310(d)(2)  of  the  Act.  SBA  included  this 
requirement  in  proposed  §  107.503(e), 
which  is  finalized  without  change. 

Reports  To  Be  Filed  With  SBA 

SBA  received  one  comment  on 
proposed  §  107.660(d),  which  would 
have  required  a  Licensee  to  notify  SBA 
if  an  officer,  director,  general  partner  or 
other  Control  Person  is  charged  with  or 
convicted  of  any  criminal  offense  other 
than  a  misdemeanor  involving  a  minor 
motor  vehicle  violation.  The  purpose  of 
the  proposed  rule  was  to  give  SBA  a 
mechanism  for  updating  information 
typically  provided  at  the  time  of 
licensing  by  key  personnel  associated 
with  a  license  applicant.'frhe 
commenter  pointed  out  that  the  broad 
regulatory  definition  of  "Control 
Person"  may  cause  the  notification 
requirement  to  apply  to  persons  who 
were  not  required  to  provide  personal 
history  statements  to  SBA  as  part  of  the 
licensing  process  and  who  have  no 
direct  role  in  the  management  of  the 
SBIC. 

SBA  agrees  that  the  proposed 
regulation  may,  under  certain 
circumstances,  uinnecessarily  include 
persons  who  are  not  involved  in  the 
operations  of  a  Licensee.  The  final  rule 
is  modified  accordingly,  so  that  the 
notification  requirement  appfies  to  any 
officer,  director  or  general  partner  of  a 
Licensee,  and  any  other  person  who  was 
required  to  provide  a  personal  history 
statement  to  SBA  in  connection  with  the 


SBICs  Ucense  (either  at  the  time  of 
licensing  or  subsequently,  as  in  the  case 
of  a  new  investor  who  acquires  a 
significant  interest  in  an  existing  SBIC). 

Financing  of  Smaller  Enterprises 

Proposed  §  107.710  is  adopted 
without  change.  This  section  includes  a 
provision  appUcable  to  SBICs  Ucensed 
on  or  before  September  30, 1996,  which 
issue  Leverage  after  that  date  and  which 
do  not  meet  the  current  minimum 
capital  requirement  (Regulatory  Capital 
of  at  least  $5,000,000  for  Debentures  or 
at  least  $10,000,000  for  Participating 
Securities).  For  such  Licensees,  at  least 
50  percent  of  the  aggregate  dollar 
amount  of  their  Financings  extended 
after  September  30,  1996  must  be 
invested  in  Smaller  Enterprises. 

Under  §  107.710(e),  a  Licensee  which 
has  not  achieved  the  required 
percentage  of  investments  in  Smaller 
Enterprises  is  allowed  one  additional 
year  to  bring  its  portfolio  into 
compliance.  However,  such  a  Licensee 
is  not  eUgible  for  additional  Leverage 
until  it  reaches  the  required  percentage. 
See  also  the  section  of  this  preamble 
entitled  "Eligibility  for  Leverage  and 
Leverage  Commitments". 

Passive  Businesses 

SBA  received  five  comments  on 
proposed  §  107.720(b),  which  dealt  with 
the  financing  of  passive  businesses. 
SBICs  are  generally  prohibited  from 
investing  in  passive  businesses,  but  an 
exception  is  provided  for  holding 
companies  which  pass  through 
substantially  all  of  the  financing 
proceeds  to  an  active  subsidiary.  The 
proposed  rule  would  have  modified  the 
existing  exception  by  allowing  a  holding 
company  to  pass  through  proceeds  to 
more  than  one  operating  company, 
rather  than  a  single  company,  provided 
that  each  operating  company  qualified 
as  a  "subsidiary"  of  the  holding 
company.  A  subsidiary  company  was 
defined  as  one  in  which  the  financed 
passive  business  owns  at  least  50 
percent  of  the  voting  securities. 

All  of  the  commenters  supportecrfhe 
provision  allowing  proceeds  to  be 
passed  through  a  holding  company  to 
more  than  one  operating  company. 
However,  four  of  the  commenters  were 
concerned  that  the  proposed  50  percent 
ownership  requirement  would  foreclose 
another  type  of  investment  structure 
which  may  be  important  to  certain 
Licensees  organized  as  limited 
partnerships.  Specifically,  for  a 
partnership  with  tax  exempt  investors 
(such  as  pension  funds),  direct 
investment  in  an  imincorporated 
business  is  considered  highly 
undesirable  because  of  the  possibility 


that  the  tax  exempt  investors  will  be 
deemed  to  have  "unrelated  business 
taxable  income"  under  section  511  of 
the  Internal  Revenue  Code  of  1986,  as 
amended.  The  common  solution  to  this 
problem  is  for  the  partnership  to  form 
a  wholly-owned  corporate  subsidiary 
which  receives  funds  from  its  parent 
and  in  turn  reinvests  these  funds  in  one 
or  more  unincorporated  operating 
companies.  If  an  SBIC  creates  a  passive 
corporation  for  this  purpose,  it  is  likely 
that  the  corporation  would  own  less 
than  50  percent  of  the  voting  securities 
of  the  financed  Small  Business. 
Therefore,  the  investment  would  not 
qualify  for  the  exception  in  proposed 
§  107.720(b)(2). 

SBA  does  not  wish  to  prevent 
partnership  Licensees  from  investing  in 
unincorporated  Small  Businesses,  but  it 
has  a  number  of  concerns.  First,  SBA 
believes  that  when  a  Licensee  makes  an 
investment  in  a  holding  company  which 
is  unrelated  to  the  Licensee  and  is,  in 
fact,  a  portfolio  company,  the 
requirement  that  proceeds  be  passed 
through  only  to  50  percent-owned 
subsidiaries  should  remain.  This 
provision  ensures  that  there  is  a 
significant  relationship  between  the 
financed  passive  business  and  the  active 
businesses  which  ultimately  receive  the 
proceeds,  and  that  the  passive  business 
is  not  functioning  simply  as  a 
reinvestor. 

Second,  SBA  believes  that  there  may 
be  significant  credit  risks  associated 
with  the  formation  of  corporate 
subsidiaries  by  SBICs.  For  example. 
Licensees  are  prohibited  by  law  fix>m 
filing  for  bankruptcy  protection, 
providing  SBA  with  an  important 
safeguard  in  its  effort  to  manage  the 
government's  financial  risk.  However, 
when  a  Licensee  holds  assets  through  a 
subsidiary,  the  possibility  arises  that 
these  assets  can  be  shielded  through  a 
bankruptcy  filing  by  the  subsidiary. 

To  accommodate  the  Agency's 
concerns  as  well  as  those  of  certain 
Licensees,  SBA  is  finalizing  §  107.720  as 
follows:  The  exception  in  proposed 
§  107.720(b)(2)  is  adopted  u-ithout 
change,  and  a  further  exception  is  added 
in  a  new  paragraph  (b)(3).  Under  this 
new  provision,  a  partnership  Licensee 
may  form  one  or  more  wholly-owned 
corporations  with  SBA's  prior  written 
approval.  Such  corporations  must  be 
formed  for  the  sole  purpose  of  providing 
Financing  to  one  or  more  eligible, 
unincorporated  Small  Businesses.  The 
formation  of  such  corporations  is 
limited  to  situations  in  which  a  direct 
investment  in  the  Small  Business  would 
cause  one  or  more  of  the  Licensee's 
investors  to  have  imrelated  business  ^ 
taxable  income.  The  regulation  resolves 
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potential  contradicticms  within  part  107 
by  specifying  that  ownership  of  such  a 
corporation  does  not  violate  the 
limitations  on  Control  in  §  107.86S(a)  or 
the  conflict  of  interest  prohibitions  in 
§  107.730(a). 

SBA  wishes  to  emphasize  that  the 
requirement  for  prior  written  approval 
to  form  a  subsidiary  is  consistent  with 
longstanding  practice  within  the  SBIC 
program.  SBA's  concern  in  this  regard 
relates  not  only  to  credit  risks  associated 
with  the  shift  of  assets  from  a  Licensee 
to  its  subsidiaries,  but  also  to  the 
purpose  for  which  a  subsidiary  is 
formed  and  whether  its  proposed 
function  is  consistent  with  the  purpose 
of  an  SBIC  as  set  forth  in  the  Act. 

Co-Investment  With  Associates 

SBA  received  two  comments  in 
support  of  proposed  §  107.730(d)(3)(iv), 
which  is  finalized  without  change. 
Under  this  provision,  co-investments  by 
a  non-leveraged  SBIC  and  its  non-SBIC 
Associate  are  presumed  to  be  foir  and 
equitable  to  the  SBIC,  so  that  no  speciRc 
demonstration  of  equity  is  required. 

Portfolio  Diversification  Requirements 
("Orerline"  Limit) 

SBA  received  four  comments  on 
proposed  §  107.740.  under  which  a 
leveraged  SBIC  may  not  have  more  than 
20  percent  of  its  Regulatory  Capital 
invested  in  or  committed  to  a  single 
Small  Business  or  group  of  related 
businesses,  unless  SBA  gives  its  prior 
written  approval  (for  SSBICs,  the  limit 
is  30  percent  of  Regulatory  Capital).  The 
proposed  rule  was  intended  to  address 
a  problem  faced  by  an  SBIC  which 
reduces  its  Regulatory  Capital  in  a 
manner  permitted  by  the  regulations 
(such  as  when  a  Participating  Securities 
issuer  returns  capital  to  its  investors), 
and  then  finds  that  one  or  more  of  its 
existing  investments  now  exceed  its 
reduced  overline  limitation.  SBA's 
proposed  solution  was  to  base  a 
Licensee's  maximum  permitted 
investment  in  or  conunitment  to  a  Small 
Business  on  its  Regulatory  Capital  at  the 
time  the  investment  or  commitment  is 
made. 

All  of  the  commenters  supported  this 
change,  but  suggested  that  SBA  go 
further.  One  commenter  felt  that  an 
SBIC  should  have  the  ability  to  make 
follow-on  investments  in  a  Small 
Business  based  on  the  Licensee's 
Regulatory  Capital  at  the  time  the  initial 
investment  was  made.  The  other 
commenters  argued  more  broadly  that 
an  SBIC,  particularly  a  limited  life 
partnership  which  expects  to  return 
capital  to  investors  as  investments  are 
harvested,  should  be  permitted  to  base 
its  overline  limit  on  its  initial 


Regulatory  Capital  (assiuning  no  further 
increases),  with  no  reduction  for  any 
subsequent  decreases  in  Regulatory 
Capital.  The  commenters  all  suggested 
that  an  SBIC  should  not  be  forced  to 
reduce  the  intended  investment  size 
reflected  in  its  business  plan  because  of 
an  early  return  of  capital;  one 
commenter  pointed  out  that  this 
imposes  a  penalty  which  is  particularly 
unjustihed  in  the  case  of  an  SBIC  which 
makes  a  distribution  resulting  from  a 
profitable  realization  of  a  portfolio 
conipany  investment. 

SBA  understands  these  concerns, 
particularly  with  respect  to  an  SBIC 
organized  as  a  limited  life  partnership 
which  does  not  reinvest  capital. 
However.  SBA  believes  that  the 
suggested  changes  are  prohibited  by 
section  306(a)  of  the  Act.  Therefore,  the 
proposed  rule  is  finalized  without 
change. 

Cost  of  Money 

SBA  proposed  three  revisions  to 
§  107.855,  which  sets  forth  limits  on 
interest  rates  and  other  charges  that 
SBICs  may  impose  on  Small  Businesses, 
generally  referred  to  as  "Cost  of 
Money".  These  provisions  are  finalized 
as  proposed.  Two  of  the  changes  dealt 
with  the  computation  of  the  Cost  of 
Money  ceiling,  mainly  the 
circumstances  under  which  Licensees 
may  include  in  the  computation  the  1 
percent  additional  charge  on  Leverage 
which  is  payable  to  SBA.  The  other 
change  involved  the  treatment  of 
detachable  stock  purchase  warrants. 

The  four  comments  received  on  this 
section  all  strongly  supported  proposed 
§  107.855(g)(1).  which  contained  an 
exclusion  from  Cost  of  Money  for  a 
discount  on  the  loan  portion  of  a  Debt 
Security,  if  the  discount  results  solely 
from  the  allocation  of  fair  value  to 
detachable  stock  purchase  warrants  as 
required  by  generally  accepted 
accounting  principles.  One  commenter 
suggested  that  the  exclusion  be 
extended  to  any  discount  resulting  fix>m 
the  allocation  of  hit  value  to  an  equity 
feature  of  a  Debt  Security,  without 
regard  to  whether  the  equity  feature  was 
in  the  form  of  a  warrant,  common  stock 
or  other  equity  equivalent.  SBA  did  not 
expand  the  proposed  language  because 
it  has  not  encountered  this  type  of  Cost 
of  Money  issue  with  equity  features 
other  than  warrants;  if  such  an  issue 
arises  in  the  future,  the  Agency  will 
consider  whether  further  change  is 
desirable. 

Control 

Proposed  §  107.865  contained  two 
clarifications  to  the  existing  regulation 
concerning  Control  of  a  Small  Business 


by  an  SBIC,  which  are  finalized  without 
change.  SBA  received  one  comment 
concerning  proposed  §  107.865(c), 
which  set  forth  the  circumstances  under 
which  a  Licensee  can  rebut  a 
presumption  of  Control.  The  comment 
did  not  specifically  relate  to  the 
proposed  change,  which  was  merely  an 
editorial  clarification.  It  concerned  the 
interpretation  of  the  rebuttal  condition 
in  §  107.865(c)(2)  which  states,  in  part, 
that  "(mjanagement  of  the  Small 
Business  can  elect  at  least  40  percent  of 
the  board  members  of  a  corporation, 
general  partners  of  a  limited 
partnership,  or  managers  of  a  limited 
liability  company,  as  appropriate,  and 
the  Investor  Group  can  elect  no  more 
than  40  percent." 

The  commenter  provided  the 
following  scenario:  There  are  five  seats 
on  the  Small  Business's  board  of 
directors,  three  to  be  filled  by 
management  and  two  by  the  Investor 
Group.  One  of  the  seats  controlled  by 
management  is  vacant,  so  the  actual 
board  composition  represents  a  50-50 
split  between  management  and  the 
Investor  Group.  The  commenter 
suggested  that  these  circumstances 
satisfy  the  rebuttal  condition  in 
§  107.865(c)(2)  because  management  can 
fill  three  of  the  five  board  seats  (60 
percent),  while  the  Investor  Group  can 
fill  the  remaining  two  (40  percent).  The 
vacant  seat  should  not  affect  the 
rebuttal,  because  the  management  of  the 
Small  Business  can  exercise  its  right  to 
fill  the  seat  and  assert  control  of  the 
board  at  any  time.  As  long  as  there  are 
no  restrictions  on  management's  ability 
to  do  so,  SBA  agrees  with  this 
interpretation  of  the  regulation  and  does 
not  believe  that  any  further  clarification 
is  needed. 

Eligibility  for  Leverage  and  Leverage 
Commitments 

Section  208  lof  Public  Law  104-208 
estabUshed  certain  requirements  which 
an  SBIC  must  satisfy  in  order  to  obtain 
SBA  Leverage.  These  requirements  are 
implemented  by  §  107.1120  (c)  and  (d), 
which  are  adopted  without  change  from 
the  proposed  rule.  Under  these 
provisions,  an  SBIC  licensed  after 
September  30, 1996,  with  Regulatory 
Capital  of  less  than  $5,000,000  is 
ineligible  for  Leverage  until  it  reaches 
the  $5,000,000  level.  An  SBIC  Ucensed 
on  or  before  September  30, 1996,  is  not 
required  to  increase  its  capital  in  order 
to  obtain  additional  Leverage;  however,      , 
if  its  Regulatory  Capital  is  less  than 
$5,000,000  ($10,000,000  for  a  company 
seeking  to  issue  Participating 
Seciuities),  it  must  certify  in  vrriting 
that  at  least  50  percent  of  the  aggregate 
dollar  amoimt  of  its  Financings 


extended  after  September  30, 1996  will 
be  provided  to  Smaller  Enterprises  (see 
also  §  107.710(c)).  Finally,  any  Licensee 
seeking  Leverage  must  certify  in  writing 
that  it  is  in  compliance  with  the  general 
requirement  to  provide  20  percent  of  its 
total  Financings  to  Smaller  Enterprises 
under  §  107.710(b). 

SBA  is  also  finalizing  without  change 
the  revisions  proposed  in  §§  107.1200, 
107.1230  and  107.1240  to  eliminate 
lumecessary  limitations  on  the  amounts 
of  Leverage  commitments  and  draws 
and  to  facilitate  the  interim  Leverage 
funding  medianism  which  SBA  is  now 
developing. 

Leverage  Fees 

SBA  proposed  changes  in  §§  107.1130 
and  107.1210  to  implement  provisions 
of  section  208(d)(6)  of  Public  Law  104- 
208  which  affect  the  fees  SBICs  must 
pay  in  order  to  obtain  SBA  Leverage. 
Proposed  §  107.1130  is  adopted  without 
change;  however.  §  107.1210  has  been 
revised  as  a  result  of  legislation  enacted 
after  publication  of  the  proposed  rule. 

Under  §  107.1130(a).  a  Licensee  must 
pay  a  nonrefundable  "leverage  fee"  to 
SBA  when  Debentures  or  Participating 
Securities  are  issued.  The  fee  is  3 
percent  of  the  face  amount  of  the 
Leverage  issued,  replacing  the  2  percent 
user  fee  and  the  1  percent  commitment 
fee  previously  in  effect.  Section 
107.1130(d)  requires  a  Licensee  to  pay 
to  SBA  an  additional  "Charge"  on 
Debentures  and  Participating  Securities 
(see  also  §  107.50  for  the  definition  of 
this  new  term).  For  both  types  of 
Leverage,  the  Charge  is  1  percent  per 
annum.  The  Charge  is  payable  under  the 
same  terms  and  conditions  as  the 
interest  on  Debentiu«s  or  the  Prioritized 
Payments  on  Participating  Securities,  as 
applicable.  Thus,  a  Debentiu«  issuer 
would  pay  the  Charge  in  two  semi- 
annual installments  together  with  its 
interest  payments.  In  contrast,  a 
Participating  Securities  issuer  would 
pay  the  Chaiige  only  when  it  had  profits 
and  was  distributing  Prioritized 
Payments  under  §  107.1540.  The  Charge 
does  not  apply  to  Leverage  drawn  down 
against  a  commitment  obtained  from 
SBA  on  or  before  September  30, 1996. 

Under  proposed  §  107.1210(a),  if  a 
Licensee  received  a  Leverage 
commitment  from  SBA,  it  would  have 
been  required  to  prepay  the  3  percent 
leverage  fee  at  the  time  it  received  the 
commitment.  However,  section  215(d) 
of  Public  Law  105-135,  enacted 
December  2, 1997,  dividend  payment  of 
the  leverage  fee  into  two  stages  for 
Licensees  which  receive  a  Leverage 
commitment:  A  nonrefundable  fee  equal 
to  1  percent  of  the  committed  amount 
must  be  paid  when  the  commitment  is 


received,  and  2  percent  of  the  amount 
of  each  draw  must  be  paid  vrhen  funds 
are  drawn  down.  To  implement  this 
statutory  mandate,  the  final  rule  is 
modified  accordingly. 

Participating  Securities — General 

Proposed  §  107.1500  is  adopted 
without  change.  This  section  contains 
clarifications  and  minor  revisions 
concerning  the  redemption  and  priority 
in  liquidation  of  Participating 
Securities,  and  efiminates  the 
requirement  for  a  Licensee  to  maintain 
a  specified  level  of  Equity  Capital 
Investments. 

Liquidity  Requirements  for 
Participating  Securities 

The  proposed  rule  included  two 
minor  changes  to  the  liquidity 
requirements  in  §  107.1505.  "The  section 
is  finalized  as  proposed.  SBA  received 
two  comments  in  support  of  the  revised 
computation  of  the  liquidity  ratio  in 
§  107.1505(b).  Both  commenters  stated 
that  the  change  in  the  weighting  of 
publicly  traded  seciuities  will  simplify 
the  computation  and  also  will  eliminate 
the  "double  discounting"  of  such 
securities. 

Earmarked  Profit  (Loss) 

Section  107.1510  is  adopted  as 
proposed.  This  section  contains  minor 
technical  revisions  intended  to  simplify 
the  computation  of  Earmarked  Profit 
(Loss)  by  Participating  Seciuities 
issuers. 

Prioritized  Pajrments 

Section  107.1520  tells  a  Licensee  how 
to  compute  Prioritized  Payments  and 
how  to  determine  whether  it  has  profits 
which  will  cause  Prioritized  Payments 
to  become  "earned"  and  therefore 
payable  to  SBA.  Four  revisions  to  this 
section  were  proposed  and  are  adopted 
without  change. 

First,  the  regulation  implements  a 
provision  of  Public  Law  104-208  by 
including  "Charges"  (the  1  percent 
annual  fee  discussed  in  this  preamble 
under  the  heading  "Leverage  Fees")  on 
outstanding  Participating  Securities  in 
the  required  computations.  Although 
Charges  are  not  part  of  Prioritized 
Payments,  they  are  payable  under  the 
same  terms  and  conditions. 

Second,  §  107.1520(a)  incorporates  a 
technical  change  intended  to  facilitate 
the  interim  Leverage  funding 
mechanism  currently  under 
consideration  by  SBA. 

Third,  the  computation  of  profit  for 
the  purposes  of  §  107.1520  is  revised 
under  §  107.1520(d).  Under  the  previous 
regulation,  a  Licensee's  "profit"  was  its 
cumulative  Earmariced  Profit  minus  its 


cumulative  Earned  Prioritized  Payments 
from  prior  periods.  This  computation 
ignored  the  fact  that  some  or  all  of  the 

Erofit  computed  in  this  manner  may 
ave  already  been  distributed  under 
other  sections  of  the  regulations,  either 
to  SBA  as  Profit  Participation  or  to  the 
Licensee's  private  investors.  The  revised 
rule  takes  prior  profit  distributions  into 
account  in  determining  whether  a 
Licensee  has  profits  which  can  be  used 
to  pay  Prioritized  Payments.  SBA 
received  two  comments  in  support  of 
this  change. 

Finally.  §  107.1520(f)  provides 
additional  detail  concerning  the 
computation  of  Adjustments,  a  type  of 
compounding  of  unpaid  Prioritized 
Payments. 

Profit  Participation 

Section  107.1530  is  adopted  as 
proposed.  SBA  received  two  comments 
in  support  of  the  proposed  regulation. 
The  section  contains  several  changes 
affecting  the  computation  of  Profit 
Participation,  which  must  be  allocated 
to  SBA  by  a  Participating  Securities 
issuer  when  it  has  earned  profits  over 
and  above  the  amount  necessary  to  pay 
its  Prioritized  Payments  in  full.  Profit 
Participation  is  determined  by 
computing  a  "Base"  and  a  "Profit 
Participation  Rate",  and  multiplying  the 
Base  by  the  Rate.  The  rule  revises  the 
computation  of  the  Base  with  respect  to 
certain  losses  incurred  by  a  Licensee  in 
prior  periods  and  provides  a  simpler 
method  of  computing  the  "PLC  ratio", 
which  is  one  of  the  variables  in  the 
Profit  Participation  Rate  formula.  The 
rationale  for  these  changes  is  discussed 
in  detail  in  the  preamble  to  the 
proposed  rule. 

Tax  Distributions 

Proposed  §  107.1550,  which  deaU 
with  tax  distributions  by  Participating 
Securities  issuers  organized  as  limited 
partnerships  or  similar  flow-through 
entities,  is  adopted  as  final  with  one 
modification.  'The  proposed  changes 
consisted  of  clarifications  and  a  minor 
technical  revision,  as  discussed  in  the 
preamble  to  the  proposed  rule.  In  the 
final  rule,  SBA  is  incorporating  one 
additional  change  to  correct  an  error  in 
§  107.1550(c)(3).  The  previous 
regulation  stated  that  SBA  Would  apply 
its  share  of  any  tax  distribution  to  the 
Profit  Participation  owed  by  a  Licensee 
under  §  107.1530.  However,  there  are 
certain  circumstances  under  which 
SBA's  share  of  a  tax  distribution  may 
exceed  the  Profit  Participation  owed.  In 
such  cases,  SBA  will  apply  its  share  first 
to  any  Profit  Participation,  and  then 
generally  as  a  redemption  of 
Participating  Securities  in  order  of  issue 
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(in  rare  cases,  a  Licensee  may  owe  other 
amounts  which  will  be  considered  in 
the  application  of  the  distribution).  The 
final  rule  incorporates  this  correction  by 
indicating  that  SBA  will  apply  its  share 
of  tax  distributions  in  the  same  order 
specified  for  other  profit-based 
distributions  in  §  107.1560(g). 

Distributions  Baaed  on  "Retained 
Earnings  Available  for  Distribution" 

SBA  proposed  minor  revisions  in 
§  107.1560(a)(1).  (a)(4).  (b)  and  (e)  which 
are  finalized  without  change.  These 
provisions  clarify  various  aspects  of  the 
calculation  of  distributions  by 
Participating  Securities  issuers  who 
have  Retained  Earnings  Available  for 
Distribution  remaining  after  paying 
Prioritized  Payments  and  tax 
distributions. 

Optional  Distributions  Not  Based  on 
READ 

Proposed  §  107.1570(b)  is  adopted 
without  change.  SBA  received  two 
comments  in  support  of  the  proposed 
section,  which  dealt  with  conditions 
under  which  a  Licensee  which  has  no 
Retained  Earnings  Available  for 
Distribution  can  make  optional 
distributions  to  its  private  investors  and 
SBA.  Both  commenters  agreed  with  SBA 
that  the  change  in  §  107.l570(b)(l)(ii) 
removes  an  unintended  limitation  on 
Licensees'  ability  to  make  such 
distributions. 

Notice  of  Participating  Securities 
Distributions 

The  proposed  rule  included  a  prior 
notice  requirement  for  all  distributions 
by  SBICs  which  have  issued 
Participating  Securities.  SBA  is 
finalizing  as  proposed  the  language 
establishing  this  requirement  in 
§§  107.1540  through  107.1570.  which 
govern  the  various  types  of 
distributions.  A  Licensee  must  notify 
SBA  10  business  days  before  any 
planned  distribution,  unless  the  Agency 
permits  otherwise.  SBA  received  one 
comment  agreeing  that  such  notification 
is  appropriate  given  the  complexity  of 
the  distribution  rules.  The  conunenter 
did  not  believe  that  the  requirement 
would  unreasonably  constrain  a 
Licensee's  freedom  of  action. 

Timing  of  Participating  Securities 
Distributions 

Section  107.1575  is  adopted  as 
proposed.  SBA  received  three  comments 
on  the  proposed  rule,  all  of  which 
supported  the  additional  fiexibility 
given  to  Participating  Securities  issuers 
wishing  to  make  distributions  on  dates 
other  than  the  established  quarterly 


"Payment  Dates"  (February  1.  May  1, 
August  1  and  November  1  of  each  year). 

All  of  the  commenters  raised  one 
issue  which  may  arise  when  a  Licensee 
makes  a  distribution  to  SBA  which 
includes  a  redemption  of  Participating 
Seciuities.  The  proposed  rule  specified 
that  in  such  cases,  the  effective  date  of 
the  redemption  would  be  the  next 
Payment  Date  following  the  distribution 
date:  therefore,  a  Licensee  would  be 
responsible  for  Prioritized  Payments 
through  the  next  Payment  Date  on  the 
amount  of  Participating  Securities  to  be 
redeemed.  SBA  felt  this  provision  was 
necessary  because  Participating 
Securities  are  funded  through  the 
purchase  by  investors  of  Trust 
Certificates,  under  which  principal  can 
be  returned  only  on  Payment  Dates. 

The  commenters  understood  why 
SBA  must  continue  to  "charge  "  the 
Prioritized  Payment  on  Participating 
Securities  up  to  the  next  Payment  Date, 
but  asked  whether  SBA  could  provide  a 
mechanism  (such  as  an  escrow 
provision)  which  would  allow  a 
Licensee  to  earn  interest  on  any 
redemption  payment  that  it  distributes 
to  SBA,  from  the  date  of  distribution 
until  the  next  Payment  Date.  SBA  is 
symfMthetic  to  this  request  and  believes 
that  the  result  would  be  fair  both  to 
Licensees  and  to  the  Agency.  To 
facilitate  such  an  arrangement,  SBA  is 
exploring  the  possibility  of  allowing 
SBICs  to  establish  individual  escrow 
accounts  at  a  designated  financial 
institution  to  hold  the  proceeds  of 
distributions  made  on  dates  other  than 
Payment  Dates.  The  accounts  would  be 
for  the  benefit  of  SBA,  but  any  interest 
income  would  inure  to  the  benefit  of  the 
Licensee.  Each  SBIC  would  be 
responsible  for  any  expenses  incurred  in 
establishing  and  maintaining  its 
account.  The  use  of  an  escrow  account 
would  be  an  option  available  to  SBICs, 
but  would  not  be  required.  SBA  does 
not  believe  that  such  an  arrangement 
requires  a  change  in  the  regulations. 
SBA  will  provide  further  information  to 
Licensees  as  soon  as  possible. 

In-Kind  Distributions  by  Licensees 

SBA  received  three  comments  on 
proposed  §  107.1580.  The  section  sets 
forth  the  conditions  under  which  a 
Participating  Securities  issuer  can  make 
distributions  in  the  form  of  securities 
rather  than  cash.  All  of  the  commenters 
supported  the  proposed  revision 
permitting  a  Licensee  to  pay  Prioritized 
Payments  under  §  107.1540  via  an  in- 
kind  distribution.  Two  of  the 
commenters  suggested  that  SBA  also 
consider  allowing  SBICs  to  make  tax 
distributions  under  §  107.1550  in  the 
form  of  securities.  SBA  feels  strongly 


that  tax  distributions  should  be  made  on 
a  cash-only  basis.  As  stated  in  the 
preamble  to  the  proposed  rule,  the 
intent  of  such  distributions  is  to  provide 
investors  in  flow-through  entities  with 
sufficient  cash  to  pay  their  anticipated 
tax  liabilities,  and  an  in-kind 
distribution  does  not  satisfy  this 
purpose.  Therefore,  the  proposed  rule  is 
finalized  without  change. 

Exchange  of  Debentures  for 
Participating  Securities 

Proposed  §§  107.1585  and  107.1590 
are  finaUzed  without  change.  In  these 
sections,  references  to  the  retirement  of 
Debentures  through  the  issuance  of 
Preferred  Securities  are  eliminated,  and 
provisions  governing  the  retirement  of 
Debentures  through  the  issuance  of 
Participating  Securities  are  reorganized 
and  reworded  without  substantive  . 
change. 

Characteristics  of  SBA's  Leverage 
Guarantee 

Section  107.1720  is  adopted  as 
proposed.  The  section  restores  language 
setting  forth  the  imconditional  nature 
and  other  characteristics  of  SBA's 
guarantee  which  was  inadvertently 
dropped  in  a  previous  regulatory 
revision. 

Capital  Impairment 

Proposed  §  107.1830(a)  is  finalized 
without  change.  The  provision  clarifies 
that  SBA  Leverage  is  subject  to  the 
Capital  Impairment  regulations  in  effect 
on  the  date  the  Leverage  is  issued.  In 
addition,  it  requires  a  Licensee  to 
comply  with  any  specific  conditions  to 
which  it  has  agreed  by  contract  with 
SBA. 

Miscellaneous  Corrections  and 
Editorial  Changes 

The  proposed  definition  of 
"Commitment"  in  §  107.50  is  finaUzed 
without  change.  The  definition  is 
reworded  in  ^e  third  person  (i.e..  to 
refer  to  "a  Licensee"  instead  of  "you") 
to  conform  to  the  style  in  which  the 
other  definitions  are  written. 

The  proposed  correction  of  the  SIC 
code  for  Operative  Builders  in 
§  107.720(c)  is  adopted  as  final. 

Proposed  §  107.1600(a)  is  adopted  as 
final.  Under  this  provision,  references  to 
section  321  of  the  Act  are  changed  to 
section  319,  reflecting  the  amendment 
of  the  Act  by  Public  Law  104-208.  In 
addition,  to  implement  section  215(e)  of 
Public  Uw  105-135,  §  107.1600(b)  is 
revised  to  state  that  SBA  will  issue 
guarantees  of  Leverage  and  of  Trust 
Certificates  at  intervals  of  not  more  than 
six  months,  rather  than  three  months. 


The  proposed  defihition  of  Trust 
Certificate  Rate  is  adopted  as  final.  The 
definition  incorporates  certain  technical 
changes  to  focilitate  the  interim  funding 
mechanism  currently  under 
consideration  by  SBA. 

Limited  Liability  Companies 

Section  208(b)(1)  of  PubUc  Law  104- 
208  amended  the  Act  to  permit  SBICs  to 
organize  as  limited  liability  companies 
(LLCs).  SBA  is  studying  the  legal  and 
administrative  issues  which  may  arise 
in  connection  with  LLCs,  and  will 
publish  a  proposed  rule  to  implement 
this  form  of  organization  by  SBICs  at  a 
later  date. 

Although  SBA  regulations  do  not  yet 
provide  for  LLC  Licensees.  SBA  has  the 
statutory  authority  to  license  such 
companies.  SBA's  current  policy  is  to 
accept  a  license  application  from  an 
LLC  only  if  the  LLC  is  organized  under 
Delaware's  Limited  Liability  Company 
Act  and  does  not  intend  to  issue 
Participating  Securities,  which  SBA  has 
not  yet  developed  in  a  form  suitable  for 
use  by  an  LLC.  SBA  may  reconsider 
these  limitations  as  SBA  acquires 
greater  familiarity  with  the  LLC  form  of 
organization  and  as  a  body  of  case  law 
is  created  under  the  various  state  LLC 
laws.  The  adoption  of  a  Uniform  LLC 
Act  by  a  significant  number  of  states 
also  would  induce  SBA  to  reexamine  its 
ciurent  preference  for  Delaware  law. 

Until  SBA  regulations  are  revised  to 
accommodate  LLC  Licensees,  such 
Licensees  should  understand  that  SBA 
regards  the  members  of  the  LLC  to  be 
equivalent  to  the  general  partners  in  a 
partnership  Licensee  unless  the  LLC's 
operating  agreement  clearly  indicates 
otherwise.  Thus,  all  members  of  an  LLC 
Licensee  will  automatically  be 
considered  Control  Persons  and 
Associates  of  the  Licensee  unless  the 
LLC's  operating  agreement  vests 
management  authority  only  in  certain 
members  of  the  company. 

Compliance  With  Executive  Orders, 
12612, 12778.  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.),  and  the  Paperworic  Reduction 
Act  (44  U.S.C  Ch.  35) 

SBA  certifies  that  this  final  rule  will 
not  be  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  more  than  $100 
million,  and  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
purpose  of  the  rule  is  to  implement 
provisions  of  Public  Law  104-208 
which  relate  to  small  business 


investment  companies,  and  to  make 
certain  other  changes,  primarily 
technical  corrections  and  clarifications, 
to  the  regulations  governing  SBICs. 

For  purposes  of  the  Paperworic 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  will  contain 
no  new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  final  rule 
will  not  have  any  federalism 
impUcations  warranting  the  preparation 
of  a  FederaUsm  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subiects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs — business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  title  13  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  681  et  seq.,  683. 
687(c).  687b,  687d,  687g  and  687m. 

2.  Section  107.50  is  amended  by 
revising  the  definitions  for 
Commitment,  Common  Control, 
Preferred  Securities,  Section  301(d) 
Licensee,  and  Trust  Certificate  Rate,  and 
adding  in  alphabetical  order  a  definition 
of  Charge,  to  read  as  follows: 

§  1 07.50    Deflnltiona  of  terms. 

•        •        •        •        * 

Charge  means  an  annual  fee  on 
Leverage  issued  on  or  after  October  1, 
1996  (except  for  Leverage  issued 
pursuant  to  a  commitment  made  by  SBA 
before  October  1, 1996),  which  is 
payable  to  SBA  by  Licensees,  subject  to 
the  terms  and  conditions  set  forth  in 
§  107.1130(d). 

Commitment  means  a  written 
agreement  between  a  Licensee  and  an 
eligible  Small  Business  that  obligates 
the  Licensee  to  provide  Financing 
(except  a  guarantee)  to  that  Small 
Business  in  a  fixed  or  determinable 
simi,  by  a  fixed  or  determinable  future 
date.  In  this  context  the  term 
"agreement"  means  that  there  has  been 
agreement  on  the  principal  economic 
terms  of  the  Financing.  The  agreement 
may  include  reasonable  conditions 
precedent  to  the  Licensee's  obligation  to 
fund  the  commitment,  but  these 


conditions  must  be  outside  the 
Licensee's  control. 

Common  Control  means  a  condition 
where  two  or  more  Persons,  either 
through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person.  Two  or 
more  Licensees  are  presumed  to  be 
tmder  Common  Control  if  they  are 
Affiliates  of  each  other  by  reason  of 
common  ownership  or  common  officers, 
directors,  or  general  partners;  or  if  they 
are  managed  or  their  investments  are 
significantly  directed  either  by  a 
common  independent  investment 
advisor  or  managerial  contractor,  or  by 
two  or  more  such  advisors  or 
contractors  that  are  AffiUates  of  each 
other.  This  presumption  may  be 
rebutted  by  evidence  satisfactory  to 
SBA. 
•        •        •        •        • 

Preferred  Securities  means  nonvoting 
preferred  stock  or  nonvoting  limited 
partnership  interests  issued  to  SBA 
prior  to  October  1, 1996,  by  a  Section 
301(d)  Licensee.  Such  securities  were 
issued  at  par  value  in  the  case  of 
preferred  stock,  or  at  face  value  in  the 
case  of  preferred  limited  partnership 
interests. 


Section  301(d)  Licensee  means  a 
company  licensed  prior  to  October  1 , 
1996  under  section  301(d)  of  the  Act  as 
in  effect  on  the  date  of  licensing,  that 
may  provide  Assistance  only  to 
Disadvantaged  Businesses.  A  Section 
301(d)  Licensee  may  be  organized  as  a 
for-profit  corporation,  as  a  non-profit 
corporation,  or  as  a  limited  partnership. 
***** 

Trust  Certificate  Rate  means  a  fixed 
rate  determined  by  the  Secretary  of  the 
Treasury  at  the  time  Participating 
Securities  or  Debentures  are  pooled, 
taking  into  consideration  the  current 
average  market  yield  on  outstanding 
marketable  obligations  of  the  United 
States  with  maturities  comparable  to  the 
maturities  of  the  Trust  Certificates  being 
guaranteed  by  SBA,  adjusted  to  the 
nearest  one-eighth  of  one  percent. 


$107,110    [Removed] 

3.  Section  107.110  is  removed. 

4.  Section  107.120  is  revised  to  read 
as  follows: 

$107,120    Special  rules  for  a  Section 
301(d)  Licensee  owned  by  anottier 
Uceneee. 

With  SBA's  prior  written  approval,  a 
Section  301(d)  Licensee  may  operate  as 
the  subsidiary  of  one  or  more  Licensees 
(participant  Licensees),  subject  to  the 
following: 
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(a)  Each  participant  Licensee  must 
own  at  least  20  (>ercent  of  the  voting 
securities  of  the  Section  301(d) 
Licensee. 

(b)  A  participant  Licensee  must  treat 
its  entire  capital  contribution  to  the 
subsidiary  as  a  reduction  of  its 
Leverageable  Capital.  The  participant 
Licensee's  remaining  Leverageable 
Capital  must  be  sufBcient  to  support  its 
outstanding  Leverage. 

(c)  A  participant  Licensee  may  not 
transfer  its  Leverage  to  a  subsidiary 
Section  301(d)  Licensee. 

5.  In  §  107.150,  the  introductory  text 
of  paragraph  (a)(1)  is  revised  to  read  as 
follows: 

1107.190    Management  and  owmerahip 
dhwraity  raqutranwnL 

•        •        •        •        * 

(a)  Reauirement  one.  •   *   • 
(1)  At  least  30  percent  of  your 
Regulatory  Capital  and  Leverageable 
Capital  must  be  owned  by  Persons 
unrelated  to  management.  To  satisfy  this 
requirement,  such  Persons  must  not  be 
your  Associates  (except  for  their  status 
as  your  shareholders  or  limited 
partners)  and  must  not  Control,  be 
Controlled  by,  or  be  under  Common 
Control  with  any  of  your  Associates. 
You  must  have  as  investors  at  least  three 
such  Persons  who  are  not  Affiliates  of 
one  another  and  whose  investments  are 
significant  in  both  dollar  and  percentage 
terms,  as  determined  by  SBA.  As  an 
alternative,  you  may  substitute  one 
investor  who  is  an  acceptable 
Institutional  Investor  for  the  three 
investors  who  are  otherwise  required. 
For  purposes  of  this  paragraph  {a)(l), 
the  following  Institutional  Investors  are 
acceptable: 

6.  Section  107.210  is  revised  to  read 
as  follows: 

f  107.210    mmmum  capital  raqulramanta 
lOr  ucanaaas. 

(a)  Companies  licensed  on  or  after 
October  1,  1996.  A  company  licensed  on 
or  after  October  1,  1996  must  have 
Leverageable  Capital  of  at  least 
S2.500,00O  and  must  meet  the 
applicable  minimum  Regulatory  Capital 
reauirement: 

(1)  Licensees  other  than  Participating 
Securities  issuers.  A  Licensee  that  does 
not  wish  to  be  eligible  to  apply  for 
Participating  Securities  must  have 
Regulatory  Capital  of  at  least 
$5,000,000.  As  an«xception  to  this 
general  rule,  SBA  in  its  sole  discretion 
and  based  on  a  showing  of  special 
circumstances  and  good  cause  may 
license  an  applicant  with  Regulatory 
Capital  of  at  least  $3,000,000.  but  only 
if  the  applicant: 


(i)  Has  satisfied  all  licensing 
standards  and  requirements  except  the 
minimum  capital  requirement,  as 
determined  solely  by  SBA; 

(ii)  Has  a  viable  business  plan 
reasonably  projecting  profitable 
operations;  and 

(iii)  Has  a  reasonable  timetable  for 
achieving  Regulatory  Capital  of  at  least 
$5,000,000. 

(2)  Participating  Securities  issuers.  A 
Licensee  that  wishes  to  be  eligible  to 
apply  for  Participating  Securities  must 
have  Regulatory  Capital  of  at  least 
$10,000,000,  unless  it  demonstrates  to 
SBA's  satisfaction  that  it  can  be 
flnancially  viable  over  the  long  term 
with  a  lower  amount.  Under  no 
circumstances  can  the  Licensee  have 
Regulatory  Capital  of  less  than 
$5,000,000. 

(b)  Companies  Ucensed  before 
October  1, 1996.  A  company  licensed 
before  October  1, 1996  must  meet  the 
minimum  capital  requirements 
applicable  to  such  company,  as  required 
by  the  regulations  in  effect  on 
September  30,  1996.  See 
§  107.1120(c)(2)  for  Leverage  eligibility 
requirements. 

f  107.220    [Ramovad] 

7.  Section  107.220  is  removed. 

8.  Section  107.230  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(4)  to  read  as  follows: 

S  107.230    Parmltlad  aouroaa  of  Private 
Capital  for  Ucanaaes. 

•  *        *        *        • 

(d)  Qualified  Non-private  Funds. 

•  *   * 

(4)  Funds  invested  in  or  committed  in 
writing  to  any  Section  301(d)  Licensee 
prior  to  October  1, 1996.  irom  the 
following  sources: 

9.  In  §  107.503,  paragraphs  (a),  (b)  and 
(e),  and  the  heading  and  first  sentence 
of  paragraph  (c),  are  revised  to  read  as 
follows: 

f  107.503    Ucanaaa'a  adoption  of  an 
approved  valuation  policy. 

(a)  Valuation  guidelines.  You  must 
prepare,  document  and  report  the 
valuations  of  your  Loans  and 
Investments  in  accordance  with  the 
Valuation  Guidelines  for  SBICs  issued 
by  SBA.  These  guidelines  may  be 
obtained  from  SBA's  Investment 
Division. 

(b)  SBA  approval  of  valuation  policy. 
You  must  have  a  written  valuation 
policy  approved  by  SBA  for  use  in 
determining  the  value  of  your  Loans  and 
Investments.  You  must  either: 

(1)  Adopt  without  change  the  model 
valuation  policy  set  forth  in  section  in 


of  the  Valuation  Guidelines  for  SBICs; 
or 

(2)  Obtain  SBA's  prior  written 
approval  of  an  alternative  valuation 
poucy. 

(c)  Responsibility  for  valuations.  Your 
board  of  directors  or  general  partner(s) 
will  be  solely  responsible  for  adopting 
your  valuation  policy  and  for  using  it  to 
prepaie  valuations  of  your  Loans  and 
Itivestments  foe  submission  to  SBA. 


(e)  Review  of  valuations  by 
independent  public  accountant.  (1)  For 
valuations  performed  as  of  the  end  of 
your  fiscal  year,  your  independent 
public  accountant  must  review  your 
valuation  procedures  and  the 
implementation  of  such  procedures, 
including  adequacy  of  documentation. 

(2)  The  independent  public 
accountant's  report  on  your  audited 
annual  financial  statements  (SBA  Form 
468)  must  include  a  statement  that  your 
valuations  were  prepared  in  accordance 
with  your  approved  valuation  policy 
established  in  accordance  with  section 
310(d)(2)  of  the  Act. 

10.  Section  107.660  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

1107.660    Otiwr  itama  raquirad  to  be  fliad 
by  Ueanaaa  with  SBA. 

•        •        *        •        • 

(d)  Notification  of  criminal  charges.  If 
any  officer,  director,  or  general  partner 
of  the  Licensee,  or  any  other  person  who 
was  required  by  SBA  to  complete  a 
personal  history  statement  in 
connection  with  your  license,  is  charged 
with  or  convicted  of  any  criminal 
offense  other  than  a  misdemeanor 
involving  a  minor  motor  vehicle 
violation,  you  must  report  the  incident 
to  SBA  within  5  calendar  days.  Such 
report  must  fully  describe  the  facts 
which  pertain  to  the  incident. 

11.  Section  107.710  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (e)  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

f  107.710    Raqulramant  to  Finance  Smallar 
Emarprti 


(b)  Smaller  Enterprise  Financings. — 
(1)  General  rule.  At  the  close  of  each  of 
your  fiscal  years,  at  least  20  percent  of 
the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994  must  have  been  invested  in 
Smaller  Enterprises.  If  you  were 
licensed  after  April  25, 1994,  the  20 
percent  requirement  applies  to  the  total 
dollar  amount  of  the  Financings  you 
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extended  since  you  were  licensed  plus 
any  pre-licensing  investments  approved 
by  SBA  for  inclusion  in  your  Regulatory 
Capital. 

12)  Phase-in  for  new  Licensees.  At  the 
close  of  your  first  full  fiscal  year  after 
licensing,  at  least  10  percent  of  the  total 
dollar  amoimt  of  the  Financings  you 
extended,  including  any  pre-licensing 
investments  approved  by  SBA  for 
inclusion  in  your  Regulatory  Capital, 
must  have  been  invested  in  Smaller 
Enterprises.  At  the  close  of  each  fiscal 
year  thereafter,  you  must  meet  the  • 
requirement  in  paragraph  (b)(1)  of  this 
section. 

(c)  Special  requirement  for  certain 
leveraged  Licensees. — (1)  This 
paragraph  (c)  applies  if  you  were 
licensed  on  or  before  September  30, 
1996,  and  you  issued  Leverage  after  that 
date,  and  you  have  Regulatory  Capital 
of: 

(i)  Less  than  $10,000,000  if  such 
Leverage  was  Participating  Securities;  or 

(ii)  Less  than  $5,000,000  if  such 
Leverage  was  Debentures. 

(2)  At  the  close  of  each  of  your  fiscal 
yejirs,  at  least  50  percent  of  the  total 
dollar  amount  of  the  Financings  you 
extended  after  September  30. 1996  must 
have  been  invested  in  Smaller 
Enterprises. 

(e)  Non-compliance  with  this  section. 
*  *  *  However,  you  will  not  be  eligible 
for  additional  Leverage  until  you  reach 
the  required  percentage  (see 
§  107.1120(c)  and  (d)). 

12.  In  §  107.720,  paragraph  (b)(2)  is 
revised,  paragraph  (b)(3)  is  added,  and 
the  introductory  text  of  paragraph  (c)(1) 
is  revised  to  read  as  follows: 

1107.720    Small  Bualnasaaa  that  may  be 
Inallglbia  for  Rnaneing. 

***** 

(b)  Passive  Businesses.  *  •  * 

(2)  Exception  for  pass-through  of 
proceeds  to  subsidiary.  You  may  finance 
a  passive  business  if  it  is  a  Small 
Business  and  it  passes  substantially  all 
the  proceeds  through  to  one  or  more 
subsidiary  companies,  each  of  which  is 
an  eligible  Small  Business  that  is  not 
passive.  For  the  purpose  of  this 
paragraph  (b)(2).  "subsidiary  company" 
means  a  company  in  which  at  least  50 
percent  of  the  outstanding  voting 
securities  are  owned  by  the  Financed 
passive  business. 

(3)  Exception  for  certain  Partnership 
Licensees.  With  the  prior  written 
approval  of  SBA,  if  you  are  a 
Partnership  Licensee,  you  may  form  one 
or  more  wholly-owned  corporations  in 
accordance  with  this  paragraph  (b)(3). 
The  sole  purpose  of  such  corporation{s) 
must  be  to  provide  Financing  to  one  or 


more  eligible,  unincorporated  Small 
Businesses.  You  may  form  such 
corporation(s)  only  if  a  direct  Financing 
to  such  Small  Businesses  would  cause 
any  of  your  investors  to  incur  unrelated 
business  taxable  income  under  section 
511  of  the  Internal  Revenue  Code  of 
1986.  as  amended  (26  U.S.C.  511).  Your 
ownership  of  such  corporation(s)  will 
not  constitute  a  violation  of  §  107.865(a) 
and  your  investment  of  funds  in  such 
corporation (s)  will  not  constitute  a 
violation  of  §  107.730(a). 

(c)  Real  Estate  Businesses.  (1)  You  are 
not  permitted  to  finance  any  business 
classified  under  Major  Group  65  (Real 
Estate)  or  Industry  No.  1531  (Operative 
Builders)  of  the  SIC  Manual,  with,  the 
following  exceptions: 

•        •        •        •        * 

13.  In  §  107.730,  paragraph  (d)(3)(iv) 
is  revised  to  read  as  follows: 

f  1 07.730    Rnanclnga  which  conatitute 
conflicta  of  intaraat 

***** 

(d)  Financings  with  Associates.  *  •  * 
(3)  Exceptions  to  paragraphs  (d)(1) 

and  (d)(2)  of  this  section.  '   *   * 

(iv)  Both  you  and  your  Associate  are 
non-leveraged  Licensees,  or  you  are  a 
non-leveraged  Licensee  and  your 
Associate  is  not  a  Licensee. 


14.  In  §  107.740,  paragraph  (a)  is 
revised  to  read  as  follows: 

f  107.740    Portfolio  diversification 
foverline"  limitation). 

(a)  General  rule.  This  §  107.740 
applies  if  you  have  outstanding 
Leverage  or  want  to  be  eligible  for 
Leverage.  Without  SBA's  prior  written 
approval,  you  may  provide  Financing  or 
a  Commitment  to  a  Small  Business  only 
if  the  resulting  amount  of  your  aggregate 
outstanding  Financings  and 
Commitments  to  such  Small  Business 
and  its  Affiliates  does  not  exceed: 

(1)  20  percent  of  your  Regulatory 
Capital  as  of  the  date  of  the  Financing 
or  Commitment  if  you  are  a  Section 
301(c)  Licensee;  or 

(2)  30  percent  of  your  Regulatory 
Capital  as  of  the  date  of  the  Financing 
or  Commitment  if  you  are  a  Section 
301(d)  Licensee. 

*        •        •        *        • 

15.  Section  107.855  is  amended  by 
revising  paragraphs  (c)(1),  (c)(4)(i)  and 
(d)(4),  redesignating  paragraphs  (g)(1) 
through  (g)(10)  as  paragraphs  (g)(2) 
through  (g)(ll),  and  adding  a  new 
paragraph  (g)(1)  to  read  as  follows: 

f  107.855    Interest  rate  celling  and 
limitations  on  fees  charged  to  Small 
Businesaas  ("Cost  of  Money"). 


(c)  How  to  determine  the  Cost  of 
Money  ceiling  for  a  Financing.  *  *  * 

(1)  Choose  a  base  rate  for  your  Cost  of 
Money  computation.  The  base  rate  may 
be  either  the  Debenture  Rate  currently 
in  effect  plus  the  applicable  Charge 
determined  under  §  107.1130(d)(1),  or 
your  own  "Cost  of  Capital"  as 
determined  under  paragraph  (d)  of  this 
section. 
***** 

(4)*    *    • 

(i)  The  current  Debenture  Rate  plus 
the  applicable  Charge  determined  under 
§  107.1130(d)(1); 

***** 

(d)  How  to  determine  your  Cost  of 
Capital.  •  '  • 

(4)  For  all  qualified  borrowings 
outstanding  at  your  last  fiscal  year  or 
fiscal  quarter  end,  determine  the 
aggregate  interest  expense  for  the  past 
four  fiscal  quarters,  excluding 
amortization  of  loan  fees.  For  the 
purposes  of  this  paragraph  (d)(4): 

(i)  Interest  expense  on  Debentures 
includes  the  1  percent  Charge  paid  by 
a  Licensee  under  §  107.1130(d)(1);  and 

(ii)  Section  301(d)  Licensees  with 
outstanding  subsidized  Debentures  are 
presumed  to  have  paid  interest  at  the 
rate  stated  on  the  face  of  such 
Debentures,  without  regard  to  any 
subsidy  paid  by  SBA. 

(g)  Charges  excluded  from  the  Cost  of 
Money.  *  *   * 

(1)  Discount  on  the  loan  portion  of  a 
Debt  Security,  if  such  discount  exists 
solely  as  the  result  of  the  allocation  of 
value  to  detachable  stock  purchase 
warrants  in  accordance  with  generally 
accepted  accounting  principles. 
***** 

16.  In  §  107.865.  the  first  sentence  of 
paragraph  (c)(2)  and  paragraph  (d)(1)  are 
revised  to  read  as  follows: 

S107.865    Restrictions  on  Control  of  a 
Small  Businaas  by  a  Ucani 


(c)  Rebuttals  to  presumption  of 
Control.  *   *  * 

(2)  The  management  of  the  Small 
Business  can  elect  at  least  40  percent  of 
the  board  members  of  a  corporation, 
general  partners  of  a  limited 
partnership,  or  managers  of  a  limited 
liability  company,  as  appropriate,  and 
the  Investor  Group  can  elect  no  more 
than  40  percent.  •  •  • 
***** 

(d)  Temporary  Control  permitted. 

*  *  * 

(1)  Where  reasonably  necessary  for 
the  protection  of  your  existing 
investment; 
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17.  Section  107.1100  is  revised  to  read 
as  follows: 

1107.1100   Type*  o(  Leverage  and 


adding  a  new  paragraph  (d)  to  read  as 

follows: 


§107.1200    88A'a  Leverage  oommitinant  to 
a  Lioeneee— ^ppHcetton  procedure,  einount. 


(a)  Types  of  Leverogfiabte  available. 
You  may  apply  for  Leverage  from  SBA 
in  one  or  both  of  the  following  forms: 

(1)  The  purchase  or  guarantee  of  your 
Debentures. 

(2)  The  purchase  or  guarantee  of  your 
Participating  Securities. 

(b)  Application  forms.  Use  SBA  Form 
1022  to  apply  for  Debentures  and  SBA 
Form  1022B  to  apply  for  Participating 
Securities. 

(c)  Where  to  send  your  application. 
Send  all  Leverage  applications  to  SBA, 
Investment  Division,  409  Third  Street, 
S.W..  Washington.  DC  20416. 

1107.1110    (Removed] 

18.  Section  107.1110  is  removed. 

19.  Section  107.1120  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraphs  (d)  through  (0  as  paragraphs 
(e)  through  (g),  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 


f  107.1120 

fori 


Qeneral  ellgiMllty  raqulremente 


(c)  Meet  the  minimum  capital 
requirements  of  §  107.210,  subject  to  the 
following  additional  conditions: 

(1)  If  you  were  licensed  after 
September  30, 1996  under  the  exception 
in  §  107.210(a)(1),  you  will  not  be 
eligible  for  Leverage  until  you  have 
Regulatory  Capital  of  at  least 
$5,000,000. 

(2)  If  you  were  licensed  on  or  before 
September  30, 1996.  and  have 
Regulatory  Capital  of  less  than 
$5,000,000  (less  than  $10,000,000  if  you 
wish  to  issue  Participating  Securities): 

(i)  You  must  certify  in  writing  that  at 
least  50  percent  of  the  aggregate  dollar 
amount  of  your  Financings  extended 
after  September  30, 1996  will  be 
provided  to  Smaller  Enterprises  (as 
defined  in  §  107.710(a));  and 

(ii)  You  must  demonstrate  to  SBA's 
satisfaction  that  the  approval  of 
Leverage  will  not  create  or  contribute  to 
an  unreasonable  risk  of  default  or  loss 
to  the  United  States  government,  based 
on  such  measurements  of  profitability 
and  financial  viability  as  SBA  deems 
appropriate. 

(d)  Certify  in  writing  that  you  are  in 
compliance  with  the  requirement  to 
finance  Smaller  Enterprises  in 

§  107.710(b). 


20.  Section  107.1130  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  through  (c).  redesignating 
paragraph  (d)  as  paragraph  (e).  and 


f  107.1130    Leveregel 
dtergee  peyeMe  by  Ltoeneee, 

(a)  Leverage  fee.  You  must  pay  a 
leverage  fee  to  SBA  for  each  issuance  of 
a  Debenture  or  Participating  Seciirity. 
The  fee  is  3  percent  of  the  face  amount 
of  the  Leverage  issued. 

(b)  Payment  of  leverage  fee.  (1)  If  you 
issue  a  Debenture  or  Participating 
Security  to  repay  or  redeem  existing 
Leverage,  you  must  pay  the  leverage  fee 
before  SBA  will  guarantee  or  purchase 
the  new  Leverage  security. 

(2)  If  you  issue  a  Debenture  or 
Participating  Security  that  is  not  used  to 
repay  or  redeem  existing  Leverage,  SBA 
will  deduct  the  leverage  fee  from  the 
proceeds  remitted  to  you,  unless  you 
prepaid  the  fee  under  §  107.1210. 

(c)  Refundability.  The  leverage  fee  is 
not  refundable  under  any 
circumstances. 

(d)  Additional  charge  for  Leverage. — 
(1)  Debentures.  You  must  pay  to  SBA  a 
Charge  of  1  percent  per  annum  on  the 
outstanding  amount  of  your  IDebentures 
issued  on  or  after  October  1, 1996, 
payable  under  the  same  terms  and 
conditions  as  the  interest  on  the 
Debentures.  This  Charge  does  not  apply 
to  Debentures  issued  pursuant  to  a 
Leverage  commitment  obtained  from 
SBA  on  or  before  September  30, 1996. 

(2)  Participating  Securities.  You  must 
pay  to  SBA  a  Chai^  of  1  percent  per 
annum  on  the  outstanding  amount  of 
your  Participating  Securities  issued  on 
or  after  October  1, 1996,  payable  under 
the  same  terms  and  conditions  as  the 
Prioritized  Payments  on  the 
Participating  Securities.  This  Charge 
does  not  apply  to  Participating 
Securities  issued  pursuant  to  a  Leverage 
commitment  obtained  from  SBA  on  or 
before  September  30. 1996. 

•  •        •        •        • 

21.  Section  107.1160  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

f  107.1160    Maximum  emount  of  Leverege 
for  a  Section  301(d)  Uceneee. 

This  section  applies  to  Leverage 
issued  by  a  Section  301(d)  Licensee  on 
or  before  September  30, 1996.  Efiiective 
October  1. 1996,  a  Section  301(d) 
Licensee  may  apply  to  issue  new 
Leverage,  or  refinance  existing  Leverage, 
only  on  the  same  terms  permitted  under 
§107.1150. 

•  •        •        •        • 

22.  Section  107.1200  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


(c)  Limitations  on  the  amount  of  a 
Leverage  commitment.  The  amoimt  of  a 
Leverage  commitment  must  be  a 
multiple  of  $5. 000. 

(d)  Term  of  Leverage  commitment. 
SBA's  Leverage  commitment  will 
automatically  lapse  on  the  expiration 
date  stated  in  the  commitment  letter 
issued  to  you  by  SBA. 

23.  Section  107.1210  is  revised  to  read 
as  follows: 

1 107.1210    Peymeni  of  leverege  fee  upon 
receipt  of  commitment. 

(a)  Partial  prepayment  of  leverage  fee. 
As  a  condition  of  SBA's  Leverage 
commitment,  and  before  you  draw  any 
Leverage  under  such  commitment,  you 
must  pay  to  SBA  a  non-refundable  fee 
equal  to  1  percent  of  the  face  amount  of 
the  Debentures  or  Participating 
Securities  reserved  under  the 
commitment.  This  amount  represents  a 
partial  prepayment  of  the  3  percent 
leverage  fee  established  under 

§  107.1130(a). 

(b)  Automatic  cancellation  of 
commitment.  Unless  you  pay  the  fee 
required  under  paragraph  (a)  of  this 
section  by  5:00  P.M.  Eastern  Time  on 
the  30th  calendar  day  following  the 
issuance  of  SBA's  Leverage 
commitment,  the  commitment  will  be 
automatically  canceled. 

24.  In  §  107.1230,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

{107.1230    PrawHiowne  by  Uceneee  under 
SBA'a  Leverege  conMnHment. 

(a)  Licensee's  authorization  of  SBA  to 
purchase  or  guarantee  securities.  By 
submitting  a  request  for  a  draw  against 
SBA's  Leverage  commitment,  you 
authorize  SBA,  or  any  agent  or  trustee 
SBA  designates,  to  guarantee  your 
Debenture  or  Participating  Security  and 
to  sell  it  with  SBA's  guarantee. 

(b)  Limitations  on  amount  of  draw. 
The  amoimt  of  a  draw  must  be  a 
multiple  of  $5,000.  SBA,  in  its 
discretion,  may  determine  a  minimum 
dollar  amount  for  draws  against  SBA's 
Leverage  commitments.  Any  such 
minimum  amounts  will  be  published  in 
Notices  in  the  Federal  Register  from 

time  to  time. 

*        *        *        •        • 

25.  Section  107.1240  is  amended  by 
revising  paragraphs  (a)(1),  (b),  (c)  and 
(d)  to  read  as  follows: 

1107.1240    Funding  of  Uoeneee's  drew 
requeet  through  aaie  to  short-tarm  Inveetor. 
(a)  Licensee's  authorization  of  SBA  to 
arrange  sale  of  securities  to  short-term 
investor.  *   •   * 
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(1)  The  sale  of  your  Debenture  or 
Participating  Security  to  a  short-term 
investor  at  a  rate  that  may  be  difiierent 
from  the  Trust  Certificate  Rate  which 
will  be  estabhshed  at  the  time  of  the 
pooling  of  your  security; 
*        •        •     ~  •        • 

(b)  Sale  of  Debentures  to  a  short-term 
investor.  If  SBA  sells  your  Debenture  to 
a  short-term  investor: 

(1)  The  sale  price  will  be  the  face 
amount. 

(2)  At  the  next  scheduled  date  for  the 
sale  of  Debenture  Trust  Certificates, 
whether  or  not  the  sale  actually  occurs, 
you  must  pay  interest  to  the  short-term 
investor  for  the  short-term  period.  If  the 
actual  sale  of  Trust  Certificates  takes 
place  after  the  scheduled  date,  you  must 
pay  the  short-term  investor  interest  from 
the  scheduled  sale  date  to  the  actual 
sale  date.  This  additional  interest  is  due 
on  the  actual  sale  date. 

(3)  Failure  to  pay  the  interest 
constitutes  noncompliance  with  the 
terms  of  your  Leverage  (see  §  107.1810). 

(c)  Sale  of  Participating  Securities  to 
a  short-term  investor.  If  SBA  sells  yoiu- 
Participating  Security  to  a  short-term 
investor,  the  sale  price  will  be  the  face- 
amount. 

(d)  Licensee's  right  to  repurchase  its 
Debentures  before  pooling.  You  may 
repurchase  your  Debentures  from  the 
short-term  investor  before  they  are 
pooled.  To  do  so,  you  must: 

(1)  Give  SBA  written  notice  at  least  10 
days  before  the  cut-off  date  for  the  pool 
in  which  your  Debenture  is  to  be 
included;  and 

(2)  Pay  the  face  amount  of  the 
Debenture,  plus  interest,  to  the  short- 
term  investor. 

1107.1350    [ftodeeigneiadaef  107.1585] 

26.  Subpart  I  of  Part  107  is  amended 
by  removing  the  undesignated  center 
heading  "Exchange  of  C)utstanding 
Debentures  for  Participating  or  Preferred 
Securities^-Section  301(d)  Licensees" 
preceding  §  107.1350,  by  redesignating 


§  107.1350  as  §  107.1585  and  revising  it 
to  read'as  follows: 

f  107.1585    Exchange  Of  Debenturee  for 
Participating  Securtdee. 

You  may,  in  SBA's  discretion,  retire  a 
Debenture  through  the  issuance  of 
Participating  Securities.  To  do  so,  you 
must: 

(a)  Obtain  SBA's  approval  to  issue 
Participating  Securities; 

(b)  Pay  all  unpaid  accrued  interest  on 
the  Debenture,  plus  any  applicable 
prepayment  penalties,  fees,  and  other 
charges; 

(c)  Have  outstanding  Equity  Capital 
Investments  (at  cost)  equal  to  the 
amount  of  the  Debenture  being 
refinanced; and 

(d)  Classify  all  your  existing  Loans 
and  Investments  as  Earmarked  Assets. 

27.  In  §  107.1400,  the  section  heading 
and  introductory  text  are  revised  to  read 
as  follows: 

$107.1400    Dividends  or  partnerehip 
distributions  on  4  percent  Preferred 
Securttiee. 

If  you  issued  Preferred  Securities  to 
SBA  on  or  after  November  21. 1989.  you 
must  pay  SBA  a  dividend  or  partnership 
distribution  of  4  percent  per  year,  bom 
the  date  you  issued  Preferred  Securities 
to  the  date  you  repay  them,  both 
inclusive.  The  dividend  or  partnership 
distribution  is: 


28.  Section  107.1420  is  revised  to  read 
as  follows: 

§107.1420    Articles  requirementa  for  4 
percent  Preferred  Securitlee. 

If  you  have  outstanding  4  percent 
Preferred  Securities,  your  Articles  must 
contain  all  the  provisions  in  §§  107.1400 
and  107.1410. 

f  107.1430    [Amended] 

29.  Section  §  107.1430  is  amended  by 
removing  the  last  sentence. 

30.  hi  §  107.1500.  paragraphs  (b)(1) 
and  (b)(4),  the  last  sentence  of  paragraph 
(e),  and  paragraph  (fl(2)  are  revised  to 
read  as  follows: 

Calculation  of  Liquidity  Ratio 


1107.1500    Qeneral  deecription  of 
Pertlcipeting  Securttiee. 

***** 

(b)  Special  eligibility  requirements  for 
Participating  Securities.  *  *  * 

(1)  Minimum  capital  (see  §  107.210). 
•        •        •        •        • 

(4)  Equity  investing,  as  set  forth  in 
this  paragraph  (b)(4).  If  you  issue 
Participating  Securities,  you  must  invest 
an  amoimt  equal  to  the  Original  Issue 
Price  of  such  securities  solely  in  Equity 
Capital  Investments,  as  defined  in 
§107.50. 
***** 

(e)  Mandatory  redemption  of 
Participating  Securities.  *  *  *  You 
must  pay  the  Redemption  Price  plus  any 
unpaid  Earned  Prioritized  Payments 
and  any  earned  Adjustments  and 
earned  Charges  (see  §  107.1520). 

(f)  Priority  of  Participating  Securities 
in  liquidation  of  Licensee.  *   •   • 

(2)  Any  Earned  Prioritized  Payments 
and  any  earned  Adjustments  and  earned 
Charges  (see  §  107.1520):  and 
***** 

31.  hi  §  107.1505.  paragraphs  (aHD 
through  (a)(3)  are  added  and  the  last 
sentence  of  paragraph  (a)  introductory 
text  and  paragraph  (b)  are  revised  to 
read  as  follows: 

§  1 07. 1 505    Liquidity  requirements  for 
LIceneees  issuing  Perticipeting  Securttiee. 


(a)  Definition  of  Liquidity  Impairment. 
*  *  •  You  are  responsible  for 
calculating  whether  you  have  a 
condition  of  Liquidity  Impairment: 

(1)  As  of  the  close  of  your  fiscal  year; 

(2)  At  the  time  you  apply  for 
Leverage,  unless  SBA  permits 
otherwise;  and 

(3)  At  such  time  as  you  contemplate 
making  any  Distribution. 

(b)  Computation  of  Liquidity  Ratio. 
Your  Liquidity  Ratio  equals  your  Total 
Current  Funds  Available  (A)  divided  by 
your  Total  Current  Funds  Required  (B), 
as  determined  in  the  following  table: 


Financial  account 


(1)  Cash  and  invested  idle  funds 

(2)  Commrtments  from  investors 

(3)  Cunent  maturities  - 

(4)  Other  current  assets • 

(5)  Publidy  Traded  and  Marketable  Securities 

(6)  Anticipated  operating  revenue  for  next  12  months  .. 

(7)  Total  Current  Funds  Available 

(8)  Current  liabilities  

(9)  Commitments  to  Small  Businesses 

(10)  Anticipated  operating  expense  for  next  12  monttis 


Amount  re- 
ported 
on  SBA  form 
468 


(i> 


Weight 


xl.OO 
xl.OO 
x0.50 
xl.OO 
xl.OO 
xl.OO 


xl.OO 
xO.75 
xl.OO 


Weighted 
amount 
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Finandai  account 

Amount  re- 
ported 
on  SBA  fonn 
468 

WeigM 

Weighted 
amount 

(11)  Anticipated  mterest  expense  tor  naxt  12  months - - 

(12)  Contingent  liabilities  (guarantees)  ~ ~ 

(13)  Total  Current  Funds  Required 

(1) 

xl.00 



B 

*  As  determir>ed  by  Licensee's  martagement  urxler  its  business  plan. 


32.  In  S  107.1510,  the  introductory 
text;  the  last  sentence  of  paragraph  (c) 
introductory  text,  the  formula  in 
paragraph  (c),  and  paragraph  (d)(l)(ii) 
are  revised  to  read  as  follows: 

f  107.1510    Horn  a  Ucanaee  computes 
Earmartnd  Proflt  (Loa^. 

(Computing  your  Earmarked  Profit 
(Loss)  is  the  first  step  in  determining 
your  obligations  to  pay  Prioritized 
Payments,  Adjustments  and  Charges 
under  §  107.1520  and  Profit 
Participation  under  §  107.1530. 

*  •        •        *        • 

(c)  How  to  compute  your  Earmarked 
Asset  Ratio.  *  *  *  Otherwise,  compute 
your  Earmarked  Asset  Ratio  using  the 
following  formula: 

EAR  =  (EA  +  U)  X  100 
where: 
EAR  ~  Earmarked  Asset  Ratio. 
EA  =  Average  Earmarked  Assets  (at 
cost)  for  the  fiscal  year  or  interim 
period. 
LI  =  Average  Loans  and  Investments 
(at  cost)  for  the  fiscal  year  or 
interim  period. 

(d)  How  to  compute  your  Earmarked 
Profit  (Loss)  if  Earmarked  Asset  Ratio  is 
100  percent. 

(1)  •  '   • 

(ii)  For  the  purpose  of  determining 
Net  Income  (Loss),  leverage  fees  paid  to 
SBA  and  partnership  syndication  costs 
that  you  incur  must  be  capitalized  and 
amortized  on  a  straight-line  basis  over 
not  less  than  five  years. 

*  •        •        •        • 

33.  Section  107.1520  is  revised  to  read 
as  follows: 


{107.1S20    How  a 
I  Piktrldasd 


ownpuiss 
toSBA. 


This  section  tells  you  how  to  compute 
Prioritized  Payments,  Adjustments  and 
Charges  on  Participating  Securities  and 
determine  the  amounts  you  must  pay. 
To  distribute  these  amounts,  see 
8107.1540. 

(a)  How  to  compute  Prioritized 
Pqyments  and  Adjustments — (1) 
Prioritized  Payments.  For  a  full  fiscal 
year,  the  Prioritized  Payment  on  an 
outstanding  Participating  Security 
equals  the  Redemption  Price  times  the 


related  Trust  Ciertificate  Rate.  For  an 
interim  period,  you  must  prorate  the 
annual  Prioritized  Payment.  If  your 
Participating  Security  was  sold  to  a 
short-term  investor  in  accordance  with 
§  107.1240,  the  Prioritized  Payment  for 
the  short-term  period  equals  the 
Redemption  Price  times  the  short-term 
rate. 

(2)  Adjustments.  Compute 
Adjustments  using  paragraph  (f)  of  this 
section. 

(3)  Charges.  (Dompute  Charges  in 
accordance  with  §  107.1130(d)(2). 

(b)  Licensee's  obligation  to  pay 
Prioritized  Payments,  Adjustments  and 
Charges.  You  are  obligated  to  pay 
Prioritized  Payments.  Adjustments  and 
(Charges  only  if  you  have  profit  as 
determined  in  paragraph  (d)  of  this 
section. 

(1)  Prioritized  Payments  that  you 
must  pay  (or  have  already  paid)  because 
you  have  sufficient  profit  are  "Earned 
Prioritized  Payments". 

(2)  Prioritized  Payments  that  have  not 
become  payable  because  you  lack 
sufficient  profit  are  "Accumulated 
Prioritized  Payments".  Treat  all 
Prioritized  Payments  as  "Accumulated" 
until  they  become  "Earned"  under  this 
section. 

(3)  Adjustments  (computed  under 
paragraph  (f)  of  this  section)  and 
Charges  (computed  under 

§  107.1130(d)(2))  are  "earned"  according 
to  the  same  criteria  applied  to 
Prioritized  Payments. 

(c)  How  to  keep  track  of  Prioritized 
Payments.  You  must  establish  three 
accounts  to  record  your  Accumulated 
and  Earned  Prioritized  Payments: 

(1)  Accumulation  Account.  The 
Accumulation  Account  is  a 
memorandum  account.  Its  balance 
represents  your  Acciunulated 
Prioritized  Payments,  unearned 
Adjustments  and  unearned  Charges. 

(2)  Distribution  Account.  The 
Distribution  Account  is  a  liability 
account.  Its  balance  represents  your 
unpaid  Earned  Prioritized  Payments, 
earned  Adjustments  and  earned 
Charges. 

(3)  Earned  Payments  Account.  The 
Earned  Payments  Account  is  a 
memorandum  account.  Each  time  you 


add  to  the  Distribution  Account  balance, 
add  the  same  amount  to  the  Earned 
Payments  Account.  Its  balance 
represents  your  total  (paid  and  unpaid) 
Earned  Prioritized  Payments,  earned 
Adjustments  and  earned  Charges. 

(d)  How  to  determine  your  profit  for 
Prioritized  Payment  purposes.  As  of  the 
end  of  each  fiscal  year  and  any  interim 
period  for  which  you  want  to  make  a 
Distribution: 

(1)  Bring  the  Acctunulation  Account 
up  to  date  by  adding  to  it  all  Prioritized 
Payments  and  Charges  through  the  end 
of  the  appropriate  fiscal  period. 

(2)  Determine  whether  you  have  profit 
for  the  purposes  of  this  section  by  doing 
the  following  computation: 

(i)  Cumulative  Earmarked  Profit  (Loss) 
under  §  107.1510(f):  minus 

(ii)  The  Earned  Payments  Account 
balance:  minus 

(iii)  All  Distributions  previously  made 
under  §§  107.1550.  107.1560  and 
107.1570(a);  minus 

(iv)  Any  Profit  Participation 
previously  allocated  to  SBA  under 
§  107.1530.  but  not  yet  distributed. 

(3)  The  amount  computed  in 
paragraph  (d)(2)  of  this  section,  if 
greater  than  zero,  is  your  profit.  If  the 
amoimt  is  zero  or  less,  you  have  no 
profit. 

(4)  If  you  have  a  profit,  continue  with 
paragraph  (e)  of  this  section.  Otherwise, 
continue  with  paragraph  (0  of  this 
section.  ° 

(e)  Allocating  Prioritized'Payments  to 
the  Distribution  Account.  (1)  If  you  have 
a  profit  under  paragraph  (d)  of  this 
section,  determine  the  lesser  of: 

(i)  Your  profit:  or 

(ii)  The  balance  in  your  Accumulation 
Accotmt. 

(2)  Subtract  the  result  in  paragraph 
(e)(1)  of  this  section  from  the 
Accumulation  Account  and  add  it  to  the 
Distribution  Account  and  the  Earned 
Payments  Account. 

(f)  How  to  compute  Adjustments.  You 
must  compute  Adjustments  as  of  the 
end  of  each  fiscal  year  if  you  have  a 
balance  greater  than  zero  in  either  your 
Accumulation  Account  or  your 
Distribution  Account,  after  giving  effect 
to  any  Distribution  that  will  be  made  no 
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later  than  the  second  Payment  Date 
following  the  fiscal  year  end. 

(1)  Determine  the  combined  average 
Accumulation  Account  and  Distribution 
Account  balances  for  the  fiscal  year, 
assuming  that  Prioritized  Payments 
accumulate  on  a  daily  basis  without 
compounding. 

(2)  Multiply  the  average  balance 
computed  in  paragraph  (0(1)  of  this 
section  by  the  average  of  the  Trust 
Certificate  Rates  for  all  the  Participating 
Securities  poolings  during  the  fiscal 
year; 

(3)  Add  the  amounts  computed  in  this 
paragraph  (0  to  your  Accumulation 
Accoimt. 

(g)  Licensee's  obligation  to  pay 
Prioritized  Payments  after  redeeming 
Participating  Securities.  This  paragraph 
(g)  applies  if  you  have  redeemed  all 
your  Participating  Securities,  but  you 
still  hold  Earmarked  Assets  and  still 
have  a  balance  in  your  Accumulation 
Account. 

(1)  You  must  continue  to  perform  all 
the  procedures  in  this  section  as  of  the 
end  of  each  fiscal  quarter  and  prior  to 
making  any  Distribution.  You  must 
distribute  any  Earned  Prioritized 
Payments,  earned  Adjustments  and 
earned  Charges  in  accordance  with 
§107.1540. 

(2)  After  you  dispose  of  all  your 
Earmarked  Assets  and  make  any 
required  Distributions  in  accordance 
with  S 107. 1540, your  obligation  to  pay 
any  remaining  Accumulated  Prioritized 
Payments,  imeamed  Adjustments  and 
unearned  (Charges  will  be  extinguished. 

34.  Section  107.1530  is  amended  by 
removing  paragraphs  (e)(3)  and  (e)(4) 
and  revising  paragraphs  (c),  (e)(2)  and 
(h)  to  read  as  follows: 

f  107.1530    How  a  Uoaneaa  oompules 
SBA's  Prom  Particl|«tton. 

•        •        •        •        * 

(c)  How  to  compute  the  Base.  As  of 
the  end  of  each  fiscal  year  and  any  year- 
to-date  interim  period  for  which  you 
want  to  make  a  Distribution,  compute 
your  Base  using  the  following  formula: 
B  =  EP-PPA-UL 
where:  _ 

B  =  Base.  - 

EP  =  Earmarked  Profit  (Loss)  for  the 

period  from  §  107.1510. 
PPA  =  Prioritized  Payments  for  the 
period  from  §107. 1520(a)(1), 
Adjustments  (if  applicable)  from 
§  107.1520(f),  and  Charges  (if 
applicable)  from  §  107.1130(d)(2). 
UL  =  "Unused  Loss"  firom  prior 
periods  as  determined  in  this 
paragraph  (c). 
(1)  If  the  Base  computed  as  of  the  end 
of  your  previous  fiscal  year  (your 


"Previous  Base")  was  less  than  zero, 
your  Unused  Loss  equals  yoiu'  Previous 
Base. 

(2)  If  your  Previous  Base  was  zero  or 
greater,  your  Unused  Loss  equals  zero, 
with  the  following  exception:  If  you 
made  an  interim  Distribution  of  Profit 
Participation  during  your  previous  fiscal 
year,  and  your  Previous  Base  was  lower 
than  the  interim  Base  on  which  your 
Distribution  was  computed,  then  your 
Unused  Loss  equals  the  difference 
between  the  interim  Base  and  the 
Previous  Base.  For  example,  assume  you 
are  computing  your  Base  as  of  December 
31, 1997,  your  fiscal  year  end.  Your 
Previous  Base,  computed  as  of 
December  31, 1996,  was  $3,000,000. 
During  1996,  you  made  an  interim 
Distribution  which  was  computed  on  a 
Base  of  $3,500,000  as  of  June  30,  1996. 
The  $500,000  difference  between  the 
1996  interim  and  year-end  Bases  would 
be  carried  forward  as  Unused  Loss  in 
the  computation  of  your  Base  as  of 
December  31, 1997. 

(3)  If  you  had  no  Participating 
Securities  outstanding  as  of  the  end  of 
your  last  fiscal  year,  you  may  request 
SBA's  approval  to  treat  your 
Undistributed  Net  Realized  Loss,  as 
reported  on  SBA  Form  468  for  that  year, 
as  Unused  Loss.  If  you  did  not  file  SBA 
Form  468  because  you  were  not  yet 
licensed  as  of  the  end  of  your  last  fiscal 
year,  you  may  request  SBA's  approval  to 
treat  pre-licensing  losses  as  Unused 

Loss. 

*  •        •        •        • 

(e)  Compute  the  "PLC  ratio".  '  '  ' 

(2)  Exception.  You  may  reduce  the 
ratio  computed  under  paragraph  (e)(1) 
of  this  section  if  you  have  increased 
your  Leverageable  Capital  above  its 
highest  previous  level.  The  increase 
must  have  taken  place  at  least  120  days 
before  the  date  as  of  which  your  Base  is 
computed.  In  addition,  the  increase 
must  have  been  expressly  provided  for 
in  a  plan  of  operations  submitted  to  and 
approved  by  SBA  in  vmting.  or  must  be 
the  result  of  the  takedown  of 
commitments  or  the  conversion  of  non- 
cash assets  that  were  included  in  your 
Private  Capital.  If  these  conditions  are 
satisfied,  compute  your  reduced  PLC 
ratio  as  follows: 

(i)  Divide  the  highest  dollar  amount  of 
Participating  Securities  you  have  ever 
had  outstanding  by  your  increased 
Leverageable  Capital. 

(ii)  If  the  result  in  paragraph  (e)(2)(i) 
of  this  section  is  lower  than  your  PLC 
ratio  currently  in  effect,  such  result  will 
become  your  new  PLC  ratio. 

•  •        *        •        • 

(h)  Computing  SBA's  Profit 
Participation.  If  the  Base  from  paragraph 


(c)  of  this  section  is  greater  than  zero, 
you  must  compute  SBA's  Profit 
Participation  as  follows: 

(1)  Multiply  the  Base  from  paragraph 
(c)  of  this  section  by  the  Profit 
Participation  Rate  from  paragraph  (g)  of 

.this  section. 

(2)  If  your  last  Profit  Participation 
computation  was  for  an  interim  period 
during  the  same  fiscal  year  and  used  a 
higher  Profit  Participation  Rate  than  the 
Rate  you  just  used  in  paragraph  (h)(1)  of 
this  section,  you  must  adjust  the  amount 
computed  in  paragraph  {h){l)  of  this 
section  as  follows: 

(i)  Determine  the  difference  between 
the  Profit  Participation  Rate  you  just 
used  in  paragraph  (h)(1)  of  this  section 
and  the  Rate  used  in  your  previous 
computation: 

(ii)  Multiply  the  difference  by  the 
Base  fiom  your  last  Profit  Participation 
computation:  and 

(iii)  Add  the  result  to  the  amount  you 
computed  in  paragraph  (h)(1)  of  this 
section. 

(3)  Reduce  the  Profit  Participation 
computed  in  paragraphs  (h)(1)  and 
(h)(2)  of  this  section  by  any  amounts  of 
Profit  Participation  that  you  distributed 
or  reserved  for  distribution  to  SBA,  or 
its  designated  agent  or  Trustee,  for  any 
previous  interim  period(s)  during  the' 
fiscal  year.  The  resuU  is  SBA's  Profit 
Participation  (unless  it  is  less  than  zero, 
in  which  case  SBA's  Profit  Participation 
is  zero). 
***** 

35.  Section  107.1540  is  amended  by 
adding  a  sentence  at  the  end  of  the 
introductory  text  to  read  as  follows: 


$107.1540    DisMtMittons  by  I 
Priorttiaad  Payment  and  Adjutnwota. 

•  *  *  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  imless  SBA  permits  otherwise. 

***** 

36.  Section  107.1550  is  amended  by 
adding  a  sentence  at  the  end  of  the 
introductory  text  and  by  revising 
paragraphs  (a)(1),  (b)  and  (c)(3)  to  read 
as  follows: 


$107.1550    Distributions  by  I 
permittad  "tax  Distributions"  to  prtvala 
investors  aiMl  SBA. 

•  •  *  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

(a)  Conditions  for  making  a  tax 
Distribution.*  *  * 

(1)  You  have  paid  all  your  Prioritized 
Payments,  Adjustments,  and  Charges,  so 
that  the  balance  in  both  your 
Distribution  Accoimt  and  your 
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Accumulation  Account  is  zero  (see 
§107.1520). 


(b)  How  to  compute  the  Maximum 
Tax  Liability.  (1)  Compute  your 
Maximum  Tax  Liability  for  a  full  fiscal 
year  only.  Use  the  following  formula: 
M=(TOI  X  HRO)  +  (TCG  x  HRC) 
where: 

M=Maximum  Tax  Liability. 

TOI=Net  ordinary  income  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  immediately  preceding 
'     the  Distribution,  excluding 
Prioritized  Payments  allocated  to 
SBA. 

HRO=The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
ordinary  income,  determined  in 
accordance  with  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 

TCGsNet  capital  gains  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  immediately  preceding 
the  Distribution,  excluding 
Prioritized  Payments  allocated  to 
SBA. 

HRC=The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
capital  gains,  determined  in 
accordance  with  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 

(2)  You  may  compute  the  highest 
combined  marginal  Federal  and 
State  income  tax  rate  on  ordinary 
income  and  capital  gains  using 
either  individual  or  corporate  rates. 
However,  you  must  apply  the  same 
type  of  rate,  either  individual  or 
corporate,  to  both  ordinary  income 
and  capital  gains. 

(3)  In  determining  the  combined 
Federal  and  State  income  tax  rate, 
you  must  assume  that  State  income 
taxes  are  deductible  from  Federal 
income  taxes.  For  example,  if  the 
Federal  tax  rate  was  35  percent  and 
the  State  tax  rate  was  5  percent,  the 
combined  tax  rate  would  be  (35%  x 
(1-05)1  +  5%  =  38.25%. 

(4)  For  purposes  of  this  paragraph  (b), 
the  "State  income  tax"  is  that  of  the 
State  where  your  principal  place  of 
business  is  located,  and  does  not 
include  any  local  income  taxes. 

(c)  SBA's  share  of  the  tax  Distribution. 

•  ■        •        •        • 

(3)  SBA  will  apply  its  share  of  the  tax 
Distribution  in  the  order  set  forth  in 
§  107.1560(g). 

•  •         •         ■         • 

37.  In  §  107.1560,  in  the  flrst  column 
of  the  table  in  paragraph  (e),  the  column 


heading  is  revised  to  read  "If  your  ratio 
of  Leverage  to  Leverageable  Capital  as  of 
the  fiscal  period  end  is:",  a  sentence  is 
added  at  the  end  of  the  introductory 
text,  and  paragraphs  (a)(1),  (a)(4)  and  (b) 
are  revised  to  read  as  follows: 


f  107.1560    Olstrfbutions  by  Uc 
required  (Mstributione  to  private  Inveatora 
and  SBA. 

•  *  *  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

(a)  Conditions  for  making 
Distributions. 

•  •        •        •        • 

(1)  You  must  have  paid  all  Prioritized 
Payments,  Adjustments  and  Charges,  so 
that  the  balance  in  both  your 
Distribution  Account  and  your 
Accumulation  Account  is  zero  (see 
§§  107.1520  and  107.1540). 

•  •         •         •         • 

(4)  The  amount  you  distribute  under 
this  section  must  not  exceed  your 
remaining  Retained  Earnings  Available 
for  Distribution. 

(b)  Total  amount  you  must  distribute. 
Unless  SBA  permits  otherwise,  the  total 
amount  you  must  distribute  equals  the 
result  (if  greater  than  zero)  of  Uie 
following  computation: 

(1)  Your  Retained  Earnings  Available 
for  Distribution  as  of  the  end  of  your 
fiscal  year,  after  giving  effect  to  any 
Distribution  under  §§  107.1540  and 
107.1550;  minus 

(2)  All  previous  Distributions  under 
this  section  and  §  107.1570(a)  that  were 
applied  as  redemptions  or  repayments 
of  Leverage:  plus 

(3)  All  previous  Distributions  under 
§  107.1570(b)  that  reduced  your 
Retained  Earnings  Available  for 
Distribution. 

•  •        •        •        • 

38.  Section  107.1570  is  amended  by 
adding  a  sentence  at  the  end  of  the 
introductory  text  and  by  revising  the 
heading  of  paragraph  (b)(1)  and 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  to  read 
as  follows: 

f  107.1570    DiatrllMJttona  by  Ucanaaa— 
opHonai  OtatniMJtkNia  to  private  inveatora 
and  SBA. 

•  *   •  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

•  *        •        •        • 

(b)  Other  optional  Distributions. 

•  •   * 

(1)  Conditions  for  making  a 
Distribution.  •   •   • 

(i)  You  have  distributed  all  Earned 
Prioritized  Payments,  earned 
Adjustments,  and  earned  Charges,  so 


that  the  balance  in  your  Distribution 
Account  is  zero  (see  §  107.1520). 

(ii)  You  have  distributed  all  Profit 
Participation  computed  imder 
§  107.1530  which  you  are  required  to 
distribute  under  §  107.1560  or  permitted 
to  distribute  under  paragraph  (a)  of  this 
section,  as  appropriate,  and  you  have 
made  all  required  Distributions  under 
§107.1560. 
•         •         *         •         • 

39.  Section  107.1575  is  added  to 
subpart  I  to  read  as  follows: 

f  107.1575    Dtetrlbutiona  on  other  than 
Payment  Dataa. 

(a)  Permitted  Distributions  on  other 
than  Payment  Dates.  Notwithstanding 
any  provisions  to  the  contrary  in 

§§  107.1540  through  107.1570,  you  may 
maice  Distributions  on  dates  other  than 
Pavment  Dates  as  follows: 

(1)  Required  annual  Distributions 
under  §§  107.1540(a)(1).  and  any 
Distributions  under  §§  107.1550  and 
107.1560.  must  be  made  no  later  than 
the  second  Payment  Date  following  the 
end  of  your  fiscal  year; 

(2)  Required  Distributions  under 
§  107.1540(b)  must  be  made  no  later 
than  the  first  Payment  Date  following 
the  end  of  the  applicable  fiscal  Quarter; 

(3)  Optional  Distributions  under 

§  107.1540(a)(2)  and  §  107.1570  may  be 
made  on  any  date. 

(b)  Conditions  for  making 
Distribution.  All  Distributions  under 
this  section  are  subject  to  the  following 
conditions: 

(1)  You  must  obtain  SBA's  written 
approval  before  the  distribution  date: 

(2)  You  must  use  the  distribution  date 
as  the  ending  date  of  the  period  for 
which  you  compute  your  Earmarked 
Profits.  Prioritized  Payments. 
Adjustments.  Charges,  Profit 
Participation,  Retained  Earnings 
Available  for  Distribution,  liquidity 
ratio.  Capital  Impairment,  and  any  other 
applicable  computations  required  under 
§§  107.1500  through  107.1570: 

(3)  If  your  Distribution  includes  an 
amount  which  SBA  will  apply  as  a 
redemption  of  Participating  Securities, 
the  effective  date  of  such  redemption, 
for  all  purposes  including  future 
computations  of  Prioritized  Payments, 
will  be  the  next  Payment  Date  following 
the  distribution  date. 

40.  hi  §  107.1580.  the  heading  and 
introductory  text  of  paragraph  (a)  are 
revised  to  read  as  follows: 

1107.1500    Special  ruiaa  for  ki-Klnd 
Dtetrlbutiona  by  Ueanaaea. 

(a)  In-Kind  Distributions.  A 
Distribution  under  §§  107.1540. 
107.1560  or  107.1570  may  consist  of 
securities  (an  "In-Kind  Distribution"). 


Such  a  Distribution  must  satisfy  the 
conditions  in  this  paragraph  (a). 

41.  Section  107.1590  is  amended  by 
removing  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (c).  and 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  107.1500    Special  nilea  for  companlea 
Ucanaed  on  or  before  March  31, 1003. 

•  *      '  •       •       * 

(a)  Election  to  exclude  pre-existing 
portfolio.  *  *  * 

(1)  The  proceeds  of  your  first  issuance 
of  Participating  Securities  are  not  used 
to  refinance  outstanding  Debentures  (see 
§  107.1585(a)).  SBA  will  consider 
payment  or  prepayment  of  any 
outstanding  Debenture  to  be  a 
refinancing  unless  you  demonstrate  to 
SBA's  satisfaction  that  you  can  pay  the 
Debenture  principal  v\rithout  relying  oh 
the  proceeds  of  the  Participating 
Securities. 

•  •        •        •        • 

42.  In  §  107.1600.  the  first  sentence  of 
paragraph  (a)  and  paragraph  (b)  are 
revised  to  read  as  follows: 

S  107.1600    SBA  authority  to  iaaue  and 
guarantee  Truat  Certtflcataa. 

(a)  Authorization.  Sections  319(a)  and 
(b)  of  the  Act  authorize  SBA  or  its  CRA 
to  issue  TCs,  and  SBA  to  guarantee  the 
timely  payment  of  the  principal  and 
interest  thereon.  •  •  * 

(b)  Periodic  exercise  of  authority.  SBA 
will  issue  guarantees  of  Debentures  and 
Participating  Securities  under  section 
303  and  of  TCs  under  section  319  of  the 
Act  at  six  month  intervals,  or  at  shorter 
intervals,  taking  into  account  the 
amount  and  numt>er  of  such  guarantees 
or  TCs. 

•  *        •        •        • 

43.  Section  107.1720  is  added  to 
subpart  I  to  read  as  follows: 

S  107.1720    Characteftatica  of  SBA'a 
guarantee. 

If  SBA  agrees  to  guarantee  a 
Licensee's  Debentures  or  Participating 
Securities,  such  guarantee  will  be 
unconditional,  irrespective  of  the 
validity,  regularity  or  enforceability  of 
the  Debentures  or  Participating 
Securities  or  any  other  circumstances 
which  might  constitute  a  legal  or 
equitable  discharge  or  defense  of  a 
guarantor.  Pursuant  to  its  guarantee. 
SBA  will  make  timely  payments  of 
principal  and  interest  on  the  Debentures 
or  the  Redemption  Price  of  and 
Prioritized  Payments  on  the 
Participating  Securities. 

44.  hi  §  107.1820,  paragraph  (e)(9)  is 
revised  to  read  as  follows: 


1107.1820   CondMona  affecting  I 
Planned  Sacuritiaaand^or  Participating 
Sacurttiaa. 

*  •        •        *        * 

(e)  Restricted  Operations  Conditions., 

*  •  * 

(9)  Failure  to  meet  investment 
requirements.  You  fail  to  make  the 
amoimt  of  Equity  Capital  Investments 
required  for  Participating  Securities 
(§  107.1500(b)(4)),  if  applicable  to  you: 
or  you  fail  to  maintain  as  of  the  end  of 
eadi  fiscal  year  the  investment  ratios  or 
amounts  required  for  Leverage  in  excess 
of  300  percent  of  Leverageable  Caphal 
(§  107.1160(c))  or  Preferred  Securities  in 
excess  of  100  percent  of  Leverageable 
Capital  (§  107.1160(d)).  if  applicable  to 
you.  In  determining  whether  you  have 
met  the  maintenance  requirements  in 
§  107.1160(c)  or  (d).  SBA  will  disregard 
any  prepayment,  sale,  or  disposition  of 
Venture  Capital  Financings,  any 
increase  in  Leverageable  Capital,  and 
any  receipt  of  additional  Leverage, 
within  120  days  prior  to  the  end  of  your 
fiscal  year. 

•  •        •        •        * 

45.  In  §  107.1830.  paragraph  (a)  is 
revised  to  read  as  follows: 

§107.1830    Ucenaee's  Capital 
Impainnent— definition  and  general        ^ 
raquiremanta. 

(a)  Applicability  of  this  section.  This 
section  applies  to  Leverage  issued  on  or 
after  April  25, 1994.  For  Leverage  issued 
before  Aprit  25. 1994,  you  must  comply 
with  paragraphs  (e)  and  (f)  of  this 
section  and  the  Capital  Impairment 
regulations  in  this  part  in  effect  when 
you  issued  your  Leverage.  For  all 
Leverage  issued,  you  must  also  comply 
with  any  contractual  provisions  to 
which  you  have  agreed. 

•  •        •        *        • 

Dated:  January  28, 1998. 
Aida  Alvarez, 

Administrator. 

[PR  Doc.  98-2556  Filed  2-4-98;  8:45  ami 
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RiN2120-AA64 

Airworthiness  Directives;  Folcker 
Model  F27  Mark  050  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  rule:  request  for 
comments. 

StMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Fokker  Model  F27 
Mark  050  series  airplanes.  This  action 
requires  modification  of  the  window 
frames  surrounding  the  windshield 
windows  and  Installation  of 
reinforcement  plates  on  all  window 
frames  of  the  flight  compartment.  For 
certain  airplanes,  this  action  requires 
modification  of  the  window  frames 
surrounding  the  sliding  windows  and 
direct  vision  wrindows  of  the  flight 
compartment.  This  amendment  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  structural 
degradation  Ofthe  window  frames  of  the 
fli^t  compartment,  which  could  result 
in  depressurization  of  the  airplane 
during  flight. 
DATES:  Effective  February  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  February 
20,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97^MM- 
261-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department.  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the       ^ 
Federal  Register,  800  North  Capitol      "^ 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUf>PlBMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RLD  advises  that  it  has 
received  a  report  indicating  that,  during 
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fatigue  testing  performed  on  a  Model 
¥27  Mark  050  test  article,  cracking  was 
detected  on  the  outside  edges  of  the 
window  frames  of  the  flight 
compartment.  Such  fati^e  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  structural 
degradation  of  the  window  frames  of  the 
flight  compartment  and 
depressurization  of  the  airplane  during 
flight. 

Explanation  (rf  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBF50-53-015.  dated  August  16. 1989. 
which  describes  procedures  for 
modification  of  the  outside  edges  of  the 
window  frames  surrounding  the  sliding 
windows  and  the  direct  vision  windows 
of  the  flight  compartment. 

Fokker  also  has  issued  Service 
Bulletins  SBF50-53-016,  dated 
December  20.  1989;  and  SBF50-53-O48. 
dated  October  17, 1994.  These  two 
service  bulletins  describe  procedures  for 
modification  of  the  outside  edges  of  the 
window  frames  surrounding  the 
windshield  windows,  and  installation  of 
reinforcement  plates  on  all  window 
frames  of  the  flight  compartment. 

Accomplishment  of  the  actions 
speciHed  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  RLD  classified  the  three 
referenced  service  bulletins  as 
mandatory  and  issued  Dutch 
airworthiness  directives  89-98.  dated 
August  25,  1989;  and  1990-002/2(A}. 
dated  February  28,  1995;  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  h4etherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


^ates,  this  AD  is  being  issued  to  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

None  of  the  airplanes  afi'ected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue.  In  that  event,  the 
following  cost  estimates  are  provided. 

It  would  require  approximately  3 
work  hours  to  accomplish  the  actions  of 
Fokker  Service  Bulletin  SBF50-53-015. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  for  accomplishment 
of  this  service  bulletin  would  be  $180 
per  airplane. 

It  would  require  approximately  61 
work  hours  to  accomplish  the  actions  of 
Fokker  Service  Bulletin  SBF50-53-016. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
applFoximately  $3,600.  Based  on  these 
figures,  the  cost  impact  of  this  AD  for 
accomplishment  of  this  service  bulletin 
would  be  $7,260  per  airplane. 

It  would  require  approximately  170 
work  hours  to  accomplish  the  required 
actions  of  Fokker  Service  Bulletin 
SBF50-53-048,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,000.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  for  accomplishment  of  this  service 
bulletin  would  be  $13,200  per  airplane. 

Determination  of  Rule's  EfiiBCtive  Date 

Since  this  AD  action  does  not  affiect 
any  airplane  that  is  currently  on  the 
U.S.  Raster,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  pubUcation  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 


and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
'  this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effisctiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-pubiic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-261-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  pref>ared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-08  ■  Fokker:  Amendment  39-10300. 
Docket  97-NM-261-AD. 

Applicability:  Model  F27  Mark  050  series 
airplanes;  serial  numbers  2010yihrough 
20108  inclusive.  20110  through  20149 
inclusive.  20151  through  20155  inclusive, 
20159,  and  20160;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structival  degradation  of  the 
window  frames  of  the  flight  compartment, 
which  could  result  in  depressurization  of  the 
airplane  during  flight,  accomplish  the 
following: 

(a)  For  airplanes  having  serial  numbers 
20103  through  20108  inclusive,  and  20110 
through  20122  inclusive:  Prior  to  the 
accumulation  of  10.000  total  flight  cycles,  or 
within  90  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  modify  the 
outside  edges  of  the  window  frames 
surrounding  the  sliding  windows  and  direct 
vision  windows  of  the  flight  compartment,  in 
accordance  with  Fokker  Service  Bulletin 
SBF50-53-015,  dated  August  16,  1989. 

(b)  Prior  to  the  accumulation  of  15,000 
total  flight  cycles,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  outside  edges  of  the 
window  frames  surrounding  the  windshield 
windows  and  install  reinforcement  plates  on 


all  window  frames  of  the  flight  compartment; 
in  accordance  with  Fokker  Service  Bulletin 
SBF50-53-016,  dated  December  20, 1989,  or 
Fokker  Service  Bulletin  SBF50-53-048, 
dated  October  17, 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBF50-53-015, 
dated  August  16,  1989;  Fokker  Service 
Bulletin  SBF50-53-016,  dated  December  20, 
1989;  or  Fokker  Service  Bulletin  SBF50-53- 
048,  dated  October  17, 1994;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFK  part  51.  Copies  may  be  obtained 
ftxjm  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 1117 
ZN  Schiphol  Airport,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directives  89-98, 
dated  August  25, 1989;  and  1990-002/2  (A), 
dated  February  28, 1995. 

(f)  This  amendment  becomes  effective  on 
February  20, 1998. 

Issued  in  Renton,  Washington,  on  )anuary 
27, 1998. 

DuTcU  M.  PedersoB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-2523  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-154-AD;  Amendment 
39-10304;  AD  98-03-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  IXDT. 
action:  Final  rule. 

StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Domier  Model  328-100 
series  airplanes,  that  requires  a  one-time 
inspection  of  the  date  stamp  affixed  to 
the  wing  deicing  boots  to  determine  the 
cure  date,  and  replacement  of  the 
deicing  boot  with  a  new  boot,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  delamination  of  the 
wing  deicing  boots,  and  resultant 
inflation  of  the  deicing  boots  to  a 
distorted  aerodynamic  shape  during 
flight,  which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  March  12, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  12, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfHce  of 
the  Federal  Register,  800  North  Capitol 
Street,  ^AV.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Domier  Model 
328-100  series  airplanes  was  pubhshed 
in  the  Federal  Register  on  November  28, 
1997  (62  FR  63286).  That  acUon 
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proposed  to  require  a  one-time 
inspection  of  the  date  stamp  afBxed  to 
the  wing  deicing  boots  to  determine  the 
cure  date,  and  replacement  of  the 
deicing  boot  with  a  new  boot,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,000.  or  $60  per  airplane. 

The  cost  impact  fig\ire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refierence. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-12    Domiar  Amendment  39-10304. 

Docket  97-NM-154-AD. 
Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modined,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delamination  of  the  wing 
deicing  boots  and  resultant  inflation  of  the 
deicing  boots  to  a  distorted  aerodynamic 
shape  during  flight,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  date  stamp  affixed  to  each 
wing  deicing  boot  to  determine  the  cure  date, 
in  accordance  with  Donfier  Service  Bulletin 
SB-328-30-171,  dated  September  20. 1996, 
including  Annexes  1  and  2  (undated).  If  the 
cure  date  of  any  deicing  boot  is  January  31, 
1994,  or  earlier,  or  if  the  cure  date  of  the 
deicing  boot  cannot  be  determined,  prior  to 
further  flight,  replace  the  deicing  boot  with 

a  new  deicing  tmot  having  a  cure  date  later 
than  January  31, 1994.  in  accordance  with 
the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  wing 
deicing  boot  having  a  cure  date  of  January  31, 
1994,  or  earlier. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  pwrmits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Domier  Service  Bulletin  $8-328-30- 
171,  dated  September  20. 1996.  including 
Annexes  1  and  2  (undated).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORNIER  Luflfehrt 
GmbH.  P.O.  Box  1103.  D-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-320, 
dated  November  7, 1996. 

(f)  This  amendment  becomes  effective  on 
March  12, 1998. 

Issued  in  Renton,  Washington  on  January 
28. 1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-2639  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-118-nAO;  Amendment 
39-10306;  AO  9fr-03-13] 

RIN2120-AAe4 

Airworthiness  Directives;  Short 
Brothers  Model  SD»-60  SHERPA  and 
803  SHERPA  Series  Airplanes 

AOBICY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 


SD3-60  SHERPA  and  SD3  SHERPA 
series  airplanes,  that  requires  removing 
the  aluminiun  alloy  oxygen  pipe 
assembly  and  replacing  it  with  a 
stainless  steel  assembly.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  aluminum  oxygen  tubing  from 
bursting  and  releasing  a  high-pressure 
oxygen  flow  into  the  passenger  cabin, 
which  could  result  in  a  fire  hazard 
diuing  flight. 
DATES:  Effective  March  12, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  March  12, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington: 
telephone  (425)  227-2110;  fax  (425) 
227-1149. 

SUPPiaiENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  SHERPA  and  SD3 
SHERPA  series  airplanes  was  published 
in  the  Federal  Register  on  November  19, 
1997  (62  FR  61703).  That  action 
proposed  to  require  removing  the 
aluminum  alloy  oxygen  pipe  assembly 
and  replacing  it  with  a  stainless  steel 
assembly. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sirgle  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the-FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  9  Model  SD3- 
60  SHERPA  and  SD3  SHERPA  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $60  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,700,  or  $300  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it' is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjectit  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adopticm  (^the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation     ~ 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-13    Short  Brothers,  PLC:  Amendment 
39-10305.  Docket  97-NM-118-AD. 

Applicability:  All  Model  SD3-60  SHERPA 
and  SD3  SHERPA  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aluminum  oxygen  tubing  from 
bursting  and  releasing  a  high-pressure 
oxygen  flow  into  the  passenger  cabin,  which 
could  result  in  a  fire  hazard  during  flight; 
accomplish  the  following: 

(a)  Within  90  days  after  the  effecUve  date 
of  this  AD,  remove  the  aluminum  oxygen 
tubing  pipe  assembly  and  replace  it  with  a 
stainless  steel  tubing  pipe  assembly  in 
accordance  with  the  Accomplishment 
Instructions  of  Short  Brothers  Service 
Bulletin  SD3-60  SHERPA-35-1  or  SD3 
SHERPA-35-2,  both  dated  April  8, 1997,  as 
applicable. 

fb)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  aluminum  alloy 
oxygen  tubing  pipe  assembly,  part  number 
SD3-71-20052-401,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Infcnmation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  whera  the  requireraents  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Short  Brothers  Service  Bulletin  SD3-60 
SHERPA-35-l  or  SD3  SHERPA-3S-2,  both 
dated  April  8, 1997.  as  applicable  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Short 
Brothers.  Airworthiness  k  Engineering 
Quality.  P.O.  Box  241.  Airport  Road.  Belfast 
BT3  9DZ.  Northern  Ireland.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  OfTice  of  the  Federal 
Register,  SCO  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  002-04-97 
and  003-04-97. 

(f)  This  amendment  becomes  efiiective  on 
March  12. 1998. 

Issued  in  Renton,  Washington,  on  lanuary 
28.  1996. 

DuTtU  M.  Pwteraon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-2640  Filed  2  4  98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-N«»-188-AD;  AiTMndimnt 
39-10303;  AD  98-03-11] 

RIN212O-AA04 

AimvortliinMS  DIrectivee;  Airtxis  IMIodel 
A300.  A310.  and  A300-600  Series 
Airplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A3 10.  and  A300-600  series  airplanes. 
For  certain  airplanes,  this  amendment 
requires  replacing  the  bearings  of  the 
throttle  control  levers  with  new  sealed 
bearings.  For  certain  other  airplanes, 
this  amendment  requires  replacing  the 
tlirottle  control  assemblies  with  new 
assemblies.  This  amendment  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specifled  by  this  AD  are 
intended  to  prevent  asymmetric  engine 
thrust  on  the  airplane  when  the 
autothrottle  is  engaged,  which  could 
result  in  roll  and  yaw  disturbances,  and 
consequent  reduced  controllability  of 
the  airplane. 


dates:  Effective  March  12. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  12, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ht>m  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
SUvet,  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300,  A310,  and  A30(>-600  series 
airplanes  was  published  in  the  Federal 
Register  on  November  28. 1997  (62  FR 
63296).  For  certain  airplanes,  that  action 
proposed  to  require  replacing  the 
bearings  of  the  throttle  control  levers 
with  new  sealed  bearings.  For  certain 
other  airplanes,  the  action  proposed  to 
require  replacing  the  throttle  control 
assemblies  with  new  assembUes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  66  Model 
A300,  A3 10.  and  A300-600  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  FAA  estimates  that  the 
replacement  of  the  bearings  is  required 
to  be  accomplished  on  57  airplanes.  It 
will  take  approximately  24  work  hours 
per  airplane  to  accomplish  that  action, 
at  an  average  labor  rate  of  S60  per  work 


hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figiires.  the 
cost  impact  of  the  replacement  of  the 
bearings  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $82,080,  or 
$1,440  per  airplane. 

The  FAA  estimates  that  the 
replacement  of  the  throttle  support 
assemblies  is  required  to  be 
accomplished  on  9  airplanes.  It  will  take 
approximately  28  work  hours  per 
airplane  to  accomplish  the  action,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,138  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  of  the  throttle  support 
assemblies  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $25,362,  or 
$2,818  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD  ' 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-11    Airlnis  Industrie:  Amendment 
39-10303.  Docket  97-NM-188-AD. 

Applicability:  All  Model  A300,  A310.  and 
A30O-600  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  acUons  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  asymmetric  engine  thrust  on 
the  airplane  when  the  autothrottle  is 
engaged,  which  could  result  in  roll  and  yaw 
disturbances,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  18  months  or  3,500  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable. 

(1)  For  Model  A300.  A300-600,  and  A310 
series  airplanes:  Replace  the  four  bearings 
located  on  both  throttle  control  levers  with 
new  sealed  bearings,  in  accordance  with 
Airbus  Service  Bulletin  A300-76-0018. 
dated  October  12, 1995,  as  revised  by  Airbus 
Service  Bulletin  Change  Notice  O.A.,  dated 
February  18, 1997  (for  Model  A300  series 
airplanes);  Airbus  Service  Bulletin  A300-76- 
6010.  dated  October  12, 1995,  as  revised  by 
Airbus  Service  Bulletin  Change  NoUce  O.A., 
dated  February  18, 1997  (for  Model  A300- 
600  series  airplanes);  or  Airbus  Service 
Bulletin  A310-76-2013.  dated  October  12. 
1995.  as  revised  by  Airbus  Service  Bulletin 
Change  Notice  O.A..  dated  February  18, 1997; 
as  applicable. 

(2)  For  Model  A310  and  A300-600  series 
airplanes  equipped  with  full  authority  digital 
engine  control  (FADEC):  Replace  the  two 
throttle  support  assemblies  equipped  with 
rollers  with  new  throtUe  support  assemblies 
equipped  with  bearings,  in  accordance  with 
Airbus  Service  Bulletin  A310-76-2014, 
Revision  02,  dated  January  6, 1997  (for  Model 


A310  series  airplanes):  or  Airbus  Service 
Bulletin  A300-76-6011,  Revision  02,  dated 
January  6. 1997  (for  Model  A300-6O0  series 
airplanes):  as  applicable. 

Note  2:  Replacements  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A310-76-2014. 
Revision  1,  dated  March  25, 1996;  or  Airbus 
Service  Bulletin  A30O-76-6O11,  Revision  1. 
dated  March  25, 1996;  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  paragraph 
(a)(2)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  F'rincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacements  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A30O-76-O018.  dated  October  12, 1995.  as 
revised  by  Airbus  Service  Bulletin  Change 
Notice  O.A.,  dated  February  18, 1997;  Airbus 
Service  Bulletin  A300-76-6010,  dated 
October  12, 1995,  as  revised  by  Airbus 
Service  Bulletin  Change  Notice  O.A.,  dated 
February  18, 1997;  Airt>us  Service  Bulletin 
A3 10-76-201 3,  dated  October  12. 1995,  as 

"Tpvised  by  Airbus  Service  Bulletin  Change 
Notice  O.A.T  dated  February  18, 1997;  Airbus 
Service  Bulletin  A310-76-2014.  Revision  02, 
dated  January  6, 1997;  or  Airbus  Service 
Bulletin  A300-7&-6011,  Revision  02,  dated 
January  6, 1997;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  EXI 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-270- 
209(B).  dated  November  20. 1996. 

(e)  This  amendment  becomes  effective  on 
March  12. 1998. 

Issued  in  Renton,  Washington,  on  January 
28. 1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-2641  Filed  2-4-98;  8:45  am) 
BRJJNQ  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  98-CE-06-AD;  Amendment  39- 
10306;  AO  98-02-05] 

RIN  2120-AA64 

Ainvorthiness  Directives;  Cessna 
Aircraft  Company  Model  172R 
^Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-02-05,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Cessna  Aircraft  Company  (Cessna) 
Model  172R  airplanes.  Tliis  AD  requires 
de-activating  the  cabin  heating  system 
until  the  engine  exhaust  muffler  can  be 
replaced,  and  fabricating  and  installing 
a  placard  within  the  pilot's  clear  view, 
using  Ve-inch  letters  with  the  following 
words:  "CABIN  HEATER 
INOPERATIVE."  Inadequate  or  failed 
weldments  that  are  leaking  exhaust  gas 
(including  carbon  monoxide)  from  the 
muffler  into  the  airplane's  cabin  and 
cockpit  area  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  carbon  monoxide 
gas  from  entering  the  airplane's  cabin 
heating  system  and  cabin,  which,  if  not 
corrected,  could  result  in  passenger  and 
pilot  injury  with  consequent  loss  of 
control  of  the  airplane. 
DATES:  Effective  February  23. 1998,  to 
all  persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  98-02-05.  issued  January  9. 
1998.  which  contained  the  requirements 
of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  30.  1998. 

ADOnESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  98-CE-06-AD. 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106. 
FOR  FURTHER  mFORMATION  CONTACT:  Mr. 
Paul  Pendleton.  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Rm.  100,  Mid- 
Continent  Airport,  Wichita,  Kansas. 
67209,  telephone  (316)  946-4143; 
facsimile  (316)  946-4407. 

SUPPI.Bl»<TARY  INFORMATION: 
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Discussion 

On  January  9.  1998.  the  FAA  issued 
priority  letter  AD  98-02-05.  which 
applies  to  Cessna  Mode]  172R  airplanes 
(serial  numbers  17280001  through 
17280305).  That  AD  resulted  from  a 
quality  control  problem  with  Aeroquip 
engine  exhaust  mufflers  installed  on 
certain  Cessna  Model  172R  airplanes. 
Cessna  recently  notified  the  FAA  that 
the  Aeroquip  muffler,  part  number  (P/N) 
00624-NH4000011-10  71379  0554011-' 
2.  is  installed  in  approximately  250 
Cessna  Model  172R  airplanes.  Cessna 
has  determined,  through  pressure 
testing,  that  approximately  5  out  of  the 
'  25  tested  mufflers  manufactured  by 
Aeroquip  are  leaking.  These  inadequate 
or  failed  weldments  will  permit  exhaust 
gas  (including  carbon  monoxide) 
leakage  from  the  muffler,  and 
consequently  into  the  airplane's  cabin 
and  cockpit  area.  This  condition,  if  not 
corrected,  could  result  in  passenger  and 
pilot  injury  with  consequent  loss  of 
control  of  the  airplane. 

The  FAA's  Determination  and 
Explanation  of  the  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Model  172R 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  98-02-05 
to  prevent  carbon  monoxide  gas  from 
entering  the  airplane's  cabin  boating 
system  and  cabin,  which,  if  not 
corrected,  could  result  in  passenger  and 
pilot  injury  with  consequent  loss  of 
control  of  the  airplane. 

The  AD  requires  de-activating  the 
cabin  heating  system,  and  fabricating 
and  installing  a  placard  within  the 
pilot's  clear  view,  using  %-inch  letters 
with  the  following  words:  "CABIN 
HEATER  INOPERATIVE"  prior  to 
further  flight. 

This  AD  also  requires  replacing  the 
Aeroquip  engine  exhaust  muffler  (P/N 
00624-NH4000011-10  71379  0554011- 
2).  If  replacement  parts  are  not 
available,  the  airplane  may  continue 
operation  with  the  heating  system  de- 
activated for  a  period  not  to  exceed  8 
calendar  months  after  the  effective  date 
of  this  AD. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  January  9, 1998,  to  all 
known  U.S.  operators  of  Cessna  Model 


172R  airplanes  vtith  serial  numbers 
17280001  through  17280305.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-06-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

W-02-05    Cetnui  Aircraft  Company: 

Amendment  39-10306:  Docket  No.  98- 
CE-06-AD. 

Applicability:  Model  172R  airplanes  (serial 
numbers  17280001  through  17280305). 
certificated  in  any  category,  that  are 
equipped  with  an  Aeroquip  engine  exhaust 
muffler  (part  number  00624-NH4000011-10 
71379  0554011-2). 

Note  1:  The  letters  "PT"  or  "PTT"  stamped 
on  the  right-hand  external  ring  that  supports 
the  muffler  cabin  heater  shroud  indicate  that 
Cessna  has  built  or  re-built  the  part.  Parts 
marked  in  this  manner  are  not  Aeroquip 
parts. 

Note  2:  This  AD  applies  to  eSch  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlftr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiRcation.  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  cart>on  monoxide  gas  from 
entering  the  airplane's  cabin  heating  system 
and  cabin,  which,  if  not  corrected,  could 
result  in  passenger  and  pilot  injury  with 
consequent  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  de-activate  the  cabin  heating 
system  by  ensuring  that  the  valve  mechanism 
is  functional,  and  that  the  cabin  heat  valve 
lever  is  safety  wired  in  the  down  "ofT' 
position. 

(b)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  fabricate  and  install  a 
placard  near  the  cabin  heat  control  knob, 
within  the  pilot's  clear  view,  using  at  least 
'/i-inch  letters  with  the  following  words: 

•CABIN  HEATER  INOPERATIVE" 

(c)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  the  engine  exhaust  muffler  with 
a  muffler  having  one  of  the  following  part 
numbers  (P/N)  in  accordance  with  the 
appropriate  Cessna  maintenance  manual: 
00624-NH4000011-10  71379  0554011-2- 

PTT,  or 
0554011-2,  or 
0554011-6.  or 
an  FAA-approved  equivalent  part  number. 

Note  3:  P/N  0554011-2  will  have  "PT" 
stamped  on  the  right-hand  external  ring  that 
supports  the  muffler;  and,  P/N  0554011-6 
may  have  "PT"  stamped  on  the  right-hand 
external  ring. 

(d)  If  parts  are  not  available  for  the 
replacement  required  in  paragraph  (c)  of  this 
AD,  the  airplane  may  continue  to  be  operated 
for  a  period  not  to  exceed  6  calendar  months 
from  the  effiective  date  of  this  AD,  provided 
the  cabin  heating  system  remains  de- 
activated. 

(e)  The  cabin  heating  system  may  be  re- 
activated and  the  placard  required  in 
paragraph  (b)  of  this  AD  may  be  removed, 
once  the  muffler  is  replaced  in  accordance 
with  this  AD. 

(f)  Upon^he  effective  date  of  this  AD,  no 
person  may  install  any  Aeroquip  engine 
exhaust  muffler,  P/N  00624-NH400001 1-10 
71379  0554011-2.  on  any  Cessna  Model  172R 
airplane. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the  airplane 
cabin  heater  system  is  not  used  during  that 
flight. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Rm. 
100,  Mid-Continent  Airport,  Wichita,  Kansas. 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Ins(>ector.  who  may  add  comments  and  then 


send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(i)  Copies  of  this  document  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri. 

(j)  This  amendment  (39-10306)  becomes 
effective  on  February  23, 1998,  to  all  persons 
except  those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
98-02-05.  issued  January  9, 1998.  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  January 
28, 1998. 

Terry  L.  Chaateen, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  98-2774  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-85-AD;  Amendment  39- 
10307;  AD  98-03-14] 

RIN  2120-AA64 

Airworthiness  Directives;  EXTRA 
Flugzeugbau  Gmt>H  Models  EA-300 
and  EA-300/S  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  EXTRA  Flugzeugbau  GmbH 
Models  EA-300  and  EA-300/S 
airplanes.  This  AD  requires  inspecting 
the  upper  longeron  cutout  bridge  for 
cracks,  repairing  any  cracks  found,  and 
modifying  this  area.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  structural 
damage  to  the  fuselage'caused  by  cracks 
in  the  upper  longeron  cutout  bridge, 
which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the 
airplane. 
DATES:  Effective  March  16, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  16, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 


EXTRA  Flugzeugbau  GmbH.  Flugplatz 
Dinslaken.  46569  Hiinxe.  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the  • 
Regional  Counsel,  Attention:  Rules        -- 
Docket  No.  97-CE-85-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  1201 
Walnut  Street,  suite  900,  Kansas  City, 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  EXTRA  Flugzeugbau  GmbH 
Models  EA-300  and  EA-300/S  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  5,  1997  (62  FR 
59826).  The  NPRM  proposed  to  require 
inspecting  the  upper  longeron  cutout 
bridge  for  cracks,  repairing  any  cracks 
foimd,  and  modifying  this  area. 
Accomplishment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  required  in  accordance  with  EXTRA 
Service  Bulletin  No.  300-3-93,  dated 
January  12,  1994. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  biuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  68  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
13  worldiours  (Inspection:  3  workhours; 
Modification:  10  workhours)  per 
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airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  S200  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $66,640,  or  $980  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  fule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signiTicant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORE88E8. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolkoritjr:  49  U.S.C.  106(g).  40113.  44701. 

138.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-03-14    Extra  Fli^migbau  GKfBH: 
Amendment  39-10307;  Docket  No.  97- 
CE-«S-AD. 
Applicability:  The  following  models  and 

serial  number  airplanes,  certiBcated  in  any 

category: 


Modal 

Serial  numbers 

EA-300  

EA-30(yS  

VI  and  01  through  50. 
01  through  17. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  uf  whether  it  has  been 
modified,  altered,  or  repaired  in  the  araa 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performarice  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  damage  to  the 
fuselage  caused  by  cracks  in  the  upper 
longeron  cutout  bridge,  which,  if  not 
detected  and  corrected,  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Upon  accumulating  1 .000  hours  time- 
in-service  (TIS)  on  the  upper  longeron  or 
within  the  next  100  hours  TIS  after  the 
effiective  date  of  this  AD,  whichever  occurs 
later,  inspect  the  upper  longeron  cutout 
bridge  for  cracks  in  accordance  with  the 
Instructions  section  of  EXTRA  Service 
Bulletin  No.  300-3-93.  dated  January  12, 
1994. 

(b)  Prior  to  further  flight  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  the  following  in  accordance 
with  the  Instructions  section  of  EXTRA 
Service  BuUeUn  No.  30O-3-93,  dated  January 
12.1994: 

(1)  Repair  any  cracks  found  in  the  upper 
longeron  cut-out  bridge;  and 

(2)  Modify  the  upper  longeron  cut-out 
bridge. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  EXTRA  Service  Bulletin  No.  300- 
3-93.  dated  January  12. 1994,  should  be 
directed  to  EXTRA  Flugzeugbau  GmbH, 


Flugplatz  Dinslaken,  46569  Hiinxe,  Germany. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  15S8, 601  E.  12th 
Street.  Kansas  Qty,  Missouri. 

(f)  The  inspections,  repairs,  and 
modifications  required  by  this  AD  shall  be 
done  in  accordance  with  EXTRA  Service 
Bulletin  No.  300-3-93,  dated  January  12, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  EXTRA  Flugzeugbau  GmbH.  Flugplatz 
Dinslaken.  46569  Hiinxe.  Germany.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  94-043,  dated  October  21, 
1994. 

(g)  This  amendment  (39-10307)  becomes 
effecUve  on  March  16, 1998. 

Issued  in  Kansas  City,  Missouri,  on  January 
28. 1998. 

Tenry  L.  Chaateeo, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  96-2775  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  29123:  AmdL  No.  407] 

IFR  Altttudea;  Mlaeallanaoua 
Amandmanta 

AOBICV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

StJMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimiun  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  February  26. 
1998. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 


Washington,  DC  20591;  telephone:  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  speciHed  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circiunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 


circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  chariing  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 


For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC.  on  January  30, 
1998. 
Richard  O.  Gordon, 

Deputy  Director,  Flight  Standards  Senrice. 

Adoption  (^  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901    "~ 
UTC. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40106, 
40113.  40114,  40120,  44502,  44514,  44719, 
44721. 

2.  Fart  95  is  amended  to  read  as 
follows: 


REVISIONS  TO  Minimum  Enroute  IFR  Altitudes  &  Changeover  Points 

[Amendment  407  effective  date,  Fetxuary  26,  1998] 


From 


To 


mea 


§  95.6016    VOR  Federal  Airway  16  Is  Amended  To  Read  in  Part 


GOMIT,  TX  FIX 

•4400— MOCA 
PIZON,  TX  FIX  

•420O-MOCA 
TEXARKANA.  AR  VORTAC 

•3000— MRA 
SPARO,  AR  FIX  

BUNNS,  AR  FIX  


PIZON,  TX  FIX  

MERGE.  TX  FIX 

•hoses.  AR  FIX 

BUNNS,  AR  FIX  

PINE  BLUFF,  AR  VOR/DME 


•5000 

•7000 
2000 

•6000 
2000 


$95.6017    VOR  Federal  Airway  17  Is  Amended  To  Read  in  Part 


ALEXX,  OK  FIX WILL  FIOGERS,  OK  VORTAC 


3000 


$95.6066    VOR  Federal  Airway  6«  Is  Amended  To  Read  in  Part 


BARET,  CA  FIX  

•670O-MCA  KUMBA  FIX,  W  BND 
KUMBA,  CA  FIX  

•3600— MOCA 


•KUMBA,  CA  FIX 

IMPERIAL,  CA  VORTAC 


8000 
•4100 


$95.6070    VOR  Federal  Airway  70  Is  Amended  To  Read  in  Part 


VIENNA,  GA  VORTAC 
•3000— MRA 
••2000-MOCA  . 


•OCONE,  GA  FAX 


•3000 


$95.6140    VOR  Federal  Airway  140  Is  Ameded  To  Read  in  Part 


SAYRE,  OK  VORTAC 

•5000— MRA 
OOINS.OKFIX  


•WAXEY,  OK  FIX  

KINGFISHER,  OK  VORTAC 


4000 
•3500 
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Revisions  to  Minimum  Enroute  IFR  /^tituoes  &  Changeover  Points— Continued 

(Amendment  407  effective  date,  Febmary  26,  1998] 


From 

To 

MEA 

•3100-MOCA 

f  96.6163    VOR  Federal  Airway  163  la  Amended  To  Read  In  Part 


ARDMORE.  ok  VORTAC  WILL  ROGERS.  OK  VORTAC 


3000 


S96.6165    VGA  FMacBl  Airway  165  la  Amended  To  Read  In  Part 

SHATTER,  CA  VORTAC _ 

TULE,  CA  VOR/DME 

>■■**•■■•«•>>■••••>•••»••>■.■.■••■•■>•■•■. ■■>.......> 

TULE,  CA  VOR/DME  

DINUB,  CA  FIX „ 

3000 
3500 

f  96.6210    VOR  Federal  Airway  210  la  Amended  To  Read  In  Part 


ROLLS,  OK  FIX  

'5000-MRA 
••3600-MOCA 


•WAXEY,  OK  FIX 


•8400 


196.6305    VOR  Federal  Airway  305  la  Amended  To  Read  in  Part 

EL  DORADO.  AR  VORTAC  

BUNNS.  AR  FIX  

BUNNS,  AR  FIX  ...„ _. „ 

HERID,  AR  FIX 

2200 
2000 

f  95.6358    yOR  Federal  Airway  358  la  Amended  To  Read  in  Part 


ALEXX.  OK  FIX  WILL  ROGERS.  OK  VORTAC 


3000 


f  95.6468   VOR  Federal  Airway  468  la  Amended  To  Read  In  Part 


JULIAN,  CA  VORTAC  

'5600— MCA  KUMBA  FIX,  NW  BNO 

••7000-MOCA 
KUMBA,  CA  FIX  

'3600-MOCA 


'KUMBA,  CA  FIX 


IMPERIAL,  CA  VORTAC 


'8000 


•4100 


S95.6459    VOR  Federal  Airway  469  la  Amended  To  Read  in  Part 


WRING,  CA  FIX 

TULE.  CA  VOR/DME 


TULE,  CA  VOR/DME 
EXTRA.  CA  FIX 


5000 
3500 


f  95.6507    VOR  Federal  Airway  507  la  Amended  To  Read  in  Part 


WILL  ROGERS,  OK  VORTAC  

'WAXEY,  OK  FIX 

"4000 

'5000— MRA 
"3200— MOCA 

From 

To 

MEA 

MAA 

S95.7004    Jet  Route  Na  4  la  Amended  To  Read  In  Part 

ABILENE,  TX  VORTAC 

RANGER.  TX  VORTAC  

RANGER.  TX  VORTAC .._.... 

BELCHER,  LA  VORTAC 

18000 
18000 

45000 
45000 

195.7021    Jet  Route  Na  21  la  Amended  To  Read  in  Part 


WACO,  TX  VORTAC 

RANGER,  TX  VORTAC  ... 
ARDMORE,  OK  VORTAC 


RANGER,  TX  VORTAC 

ARDMORE.  OK  VORTAC  

WILL  ROGERS,  OK  VORTAC 


18000 
18000 
18000 


45000 
45000 
45000 


§96.7025    Jet  Route  No.  25  ie  Amended  To  Reed  in  Pert 


WACO,  TX  VORTAC 

RANGER,  TX  VORTAC 


RANGER.  TX  VORTAC 
TULSA,  OK  VORTAC  ... 


18000 
18000 


45000 

45000 


$95.7033    Jet  Route  No.  33  18  Amended  To  Reed  in  Part 

HUMBLE.  TX  VORTAC 

DONIE.  TX  FIX  

18000 
18000 

45000 

DONIE.  TX  FIX 

RANGER  TX  VORTAC  „ 

45000 

195.7042    Jet  Route  Na  42  la  Amended  To  Reed  In  Pert 


ABILENE.  TX  VORTAC I  RANGER.  TX  VORTAC 


18000 


45000 
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From 

To 

MEA 

MAA 

RANGER,  TX  VORTAC  

TEXARKANA,  AR  VORTAC  

18000 

45000 

$95.7046    Jet  Route  No.  46  to  Amended  To  Read  in  Part 


VOLUNTEER,  TN  VORTAC 
ATHENS.  GA  VORTAC 


ATHENS.  GA  VORTAC 
ALMA,  GA  VORTAC 


18000 
18000 


45000 

45000 


$95.7052    Jet  Route  No.  52  la  Amended  To  Reed  in  Part 


ARDH^ORE,  OK  VORTAC 


TEXARKANA.  AR  VORTAC 


18000 


45000 


$95.7068    Jet  Route  No.  58  to  Amended  To  Read  in  Part 


WICHITA  FALLS,  TX  VORTAC 
RANGER.  TX  VORTAC  


RANGER,  TX  VORTAC 

ALEXANDRIA,  LA  VORTAC 


18000 
18000 


45000 

45000 


$95.7066    Jet  Route  No.  66  to  Amended  To  Reed  in  Part 


NEWMAN,  TX  VORTAC  

MEA  IS  ESTABLISHED  WITH 
TION  SIGNAL  COVERAGE. 

BIG  SPRING,  TX  VORTAC 

ABILENE.  TX  VORTAC 

RANGER,  TX  VORTAC 


A  GAP  IN  NAVIGA- 


BIG  SPRING.  TX  VORTAC 


ABILENE,  TX  VORTAC  . 
RANGER.  TX  VORTAC  . 
BONHAM.  TX  VORTAC 


19000 


18000 
18000 
18000 


45000 


45000 
45000 

45000 


$95.7072    Jet  Route  No.  72  la  Amended  To  Detote 


WICHITA  FALLS,  TX  VORTAC 


DALLAS/FORT  WORTH,  TX  VORTAC 


18000 


45000 


$95.7076    Jet  Route  No.  76  is  Amended  To  Delete 


WICHITA  FALLS,  TX  VORTAC 


DALLAS/FORT  WORTH,  TX  VORTAC 


18000 


45000 


$  95.7087    Jet  Route  No.  87  to  Amended  To  Read  in  Part 


NAVASOTA.  TX  VORTAC 

TORNN,  TX  FIX  

COWBOY,  TX  VOR/DME  .. 


TORNN,  TX  FIX 

COWBOY,  TX  VOR/DME 
TULSA,  OK  VORTAC  


18000 
18000 
18000 


45000 
45000 
45000 


$95.7105    Jet  Route  No.  105  Is  Amended  To  Read  in  Part 


RANGER,  TX  VORTAC  

MC  ALESTER,  OK  VORTAC 


MC  ALESTER,  OK  VORTAC 
RAZORBACK,  AR  VORTAC 


18000 
18000 


45000 
45000 


$  95.7131    Jet  Route  No.  131  Is  Amended  To  Read  In  Part 


SAN  ANTONIO,  TX  VORTAC 

EDNAS,  TX  FIX 

RANGER,  TX  VORTAC  


EDNAS.  TX  FIX  

RANGER.  TX  VORTAC 

TEXARKANA,  AR  VORTAC 


18000 
18000 
16000 


45000 

45000 
45000 


$  95.7181    Jet  Route  No.  181  is  Amended  To  Reed  in  Part 


RANGER  TX  VORTAC    

OKMULGEE,  OK  VOR/DME  

18000 

45000 

From 

To 

Changeover  points 

Distance 

From 

$  96.8003    VOR  Federal  Airways  Changeover  Pointe  Airway  Segment  V-16 


Is  amended  to  delete: 

PINE  BLUFF,  AR  VOR/DME 

to  amended  to  read  In  part: 
TEXARKANA,  AR  VORTAC . 


HOLLY  SPRINGS,  MS  VORTAC 


PINE  BLUFF,  AR  VOR/DME 


35 
62 


PINE 
BLUFF 

TEX- 
ARKANA 


$  95.8005    Jet  Routes  Changeover  Pointe  Airway  Segment  J-181 


Is  amended  to  detote: 

RANGER,  TX  VORTAC 


OKMULGEE,  OK  VOR/DME 


139 


RANGER 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

(Doetot  No.  29121:  Amdt  Na  184«| 

RM212»-AA66 

Standard  Inatrumant  Approach 
Procaduraa;  MiacallafMoua 


AQCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 


This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  mandatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1960,  and  reapproved 
as  of  January  1,  1982. 
ADOnESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docl^et,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afi^ected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  "^ 

Washington,  DC  20402. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-8277. 

SUPPt.EMBITARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  compete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  efiiective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  acticui  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
efiiective  in  less  than  30  days.  For  the 


remaining  SIAPs.  an  efi'ective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  appUcable.  that  good  cause  exists 
for  making  some  SLAPs  effiective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecta  inl4  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  January  23, 
1998. 

Richard  O.  Gordon. 

Deputy  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
par  t97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 
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U  97.23. 97.25, 97.27, 97.29. 97.31, 97.33, 
97.36    [Amendadl 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

•  •  •  Effective  February  26. 1998 

Little  Rock,  AR,  Adams  Field,  UX  RWY 

22R.CMg 
LitUe  Rock,  AR.  Adams  Field,  ILS  RWY  22R, 

Amdt  8,  Cancelled 
Little  Rock,  AR,  Adams  Field,  GPS  RWY  4L. 

Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

6R,  Amdt  15 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

6L,  Amdt  10 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

7R,  Amdt  3 
Porterville,  CA.  Porterville  Muni,  VOR  OR 

GPS-A,  Amdt  1 
Rockford,  IL.  Greater  Rockford,  ILS  RWY  7, 

Amdtl 
Owensboro.  KY,  Owensboro-Daviess  County, 

VOR  RWY  5,  Orig 
Owensboro,  KY,  Owensboro-Daviess  County, 

GPS  RWY  5,  Orig 
Goldsboro,  NC,  GoTdsboro-Wayne  Muni,  LOC 

RWY  23,  Orig,  Cancelled 
Goldsboro,  NC,  Goldsboro-Wayne  Muni,  ILS 

RWY  23.  Orig 
Murfreesboro,  TN,  Murfreesboro  Muni,  NfDB 

RWY  18.  Orig 
Murfreesboro,  TN,  Murfreesboro  Muni,  NDB 

OR  GPS  RWY  18,  Amdt  2,  Cancelled 

•  *  *  Effective  March  26. 1998 

Escanaba,  MI,  Delta  County,  VOR  RWY  36, 

Orig 
Escanaba.  MI,  Delta  County,  VOR  OR  GPS 

RWY  18.  Amdt  7A,  Cancelled 
Greensville,  MS,  Mid  Delta  Regional,  LOC  EC 

RWY  36R,  Amdt  8A,  Cancelled 

•  •  •  Effective  April  23. 1998 

Phoenix,  AZ.  Williams  Gateway,  GPS  RWY 

30C,Orig 
Danielson.  CT,  Danielson.  GPS  RWY  31,  Orig 
New  Port  Richey,  FL,  Tampa  Bay  Executive, 

GPS  RWY  8,  Orig,  Cancelled 
Casey,  IL,  Casey  Muni.  NDB  OR  GPS  RWY 

4,  Amdt  7 
Mount  Carmel.  IL,  Mount  Carmel  Muni,  NDB 

OR  GPS  RWY  4,  Amdt  5 
Mount  Carmel.  IL,  Mount  Carmel  Muni,  VOR 

OR  GPS  RWY  22,  Amdt  9 
French  Lick,  IN,  French  Lick  Muni,  NDB 

RWY  8,  Orig 
lola.  KS,  Allen  County,  NDB  RWY  1,  Amdt 

1 
tola,  KS,  Allen  County,  GPS  RWY  1,  Orig 
tola,  KS,  Allen  County,  GPS  RWY  19.  Orig 
Churchville,  MD,  Harford  County,  GPS  RWY 

10.  Orig 
Ortonville,  MN,  Ortonville  Muni-Martinson 

Field,  NDB  RWY  34.  Amdt  2 
Ortonville,  MN,  Ortonville  Muni-Martinson 

Field.  GPS  RWY  34.  Orig 
Wilmington,  NC,  New  Hanover  International, 

GPS  RWY  6.  Orig 


Wilmington,  NC,  New  Hanover  International, 

GPS  RWY  24,  Orig 
Uconia,  NH.  Laconia  Muni,  GPS  RWY  26, 

Orig 
Ticonderoga.  NY,  Ticonderoga  Muni.  GPS 

RWY  2.  Orig 
Ticonderoga.  NY.  Ticonderoga  Muni,  GPS 

RWY  20,  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni, 

VOR/DME  OR  GPS-A,  Amdt  8.  Cancelled 
New  Braunfels,  TX.  New  Braunfels  Muni, 

VOR/DME-A,  Orig 
New  Braunfels,  TX,  New  Braunfels  Myni, 

NDB  OR  GPS,  RWY  22,  Amdt  1,  Cancelled 
New  Braunfels.  TX.  New  Braunfels  Muni, 

NDB-B,  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni, 

VOR/DME  RNAV  OR  GPS  RWY  31,  Amdt 

2,  Cancelled 
New  Braunfels,  TX,  New  Braunfels  Muni, 

VOR/DME  RNAV  RWY  31.  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni, 

VOR/DME  OR  RNAV  RWY  13,  Amdt  2. 

Cancelled 
New  Braimfels,  TX,  New  Braunfels  Muni, 

GPS  RWY  13.  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni. 

GPS  RWY  17,  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni, 

GPS  RWY  31.  Orig 
New  Braunfels,  TX,  New  Braunfels  Muni, 

GPS  RWY  35,  Orig 

Note:  The  FAA  published  the  following 
amendments  in  Docket  No.  29114;  Amdt.  No. 
1846  to  Part  97  of  the  Federal  Aviation 
Regulations  (63  FR  2605,  dated  January  16, 
1998)  under  §97.33  effective  February  26, 
1998  which  are  hereby  rescinded: 
Manville,  N),  Central  Jersey  Regional,  GPS 

RWY  7,  Orig 
Wisconsin  Repaids,  WI,  Alexander  Field 

South  Wood  County.  GPS  RWY  20,  Orig 

IFR  Doc.  98-2587  Filed  2-4-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

15  CFR  Part  303 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Inaular  Affaira 
[DocfcM  No.  971021249-800»-02] 
RIN  062S-nAA50 

Limit  on  Duty-Free  Inauiar  Watchea  in 
CalarKlar  Year  1998 

AGENCIES:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce;  Office  of 

Insular  Affairs.  Department  of  the 

Interior. 

action:  Final  rule. 

summary:  This  action  amends  the  ITA 
regulations,  which  govern  duty- 
exemption  allocations  and  duty-refund 
entidements  for  watch  producers  in  the 


United  States'  insular  possessions  (the 
Virgin  Islands.  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  amendments  establish  the 
total  quantity  and  respective  territorial 
shares  of  insular  watches  and  watch 
movements  which  are  allowed  to  enter 
the  United  States  free  of  duty  diuing 
calendar  year  1998  and  make  a  minor 
adjustment  to  the  verification  of 
shipments. 

EFFECTIVE  DATE:  March  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526. 
SUPPLEMENTARY  INFORMATION:  We 
published  proposed  regulatory  revisions 
on  November  5, 1997  (62  FR  59829)  and 
invited  comments.  We  received 
comments  from  the  U.S.  Small  Business 
Administration  contending  that  we  had 
not  provided  sufficient  information  for 
the  public  to  evaluate  the  merits  of  the 
agencies'  certification  under  the 
Regulatory  Flexibility  Act,  and  that  the 
proposed  reduction  in  the  duty-free 
allocation  exceeded  the  statutory  limit 
of  no  more  than  10%  a  year.  We  address 
these  comments  below. 

With  respect  to  the  comment 
concerning  the  Regulatory  Flexibility 
Act.  we  have  included  a  more  detailed 
explanation,  including  the  nature  of  the 
industry,  the  number  of  small  firms 
involved,  and  the  effect,  if  any,  on  those 
firms  from  the  reduction  in  the  annual 
duty-exemption  watch  allocation.  See 
the  "Regidatory  Flexibifity  Act"  section 
below. 

Regarding  the  contention  that  the 
proposed  reduction  exceeds  the  amount 
specified  by  the  regulations,  we  agree 
and  have  made  the  necessary  correction. 
The  limit  as  to  the  maximum  allowable 
reduction  became  a  factor  this  year 
because  of  reductions  that  had  been 
made  in  previous  years,  a  factor  which 
was  inadvertently  overlooked  in  the 
proposed  allocation  revisions  for 
calendar  year  1998.  Section  303.3(b)(2) 
of  the  Department  Regulations  (15  CFR 
303.3(b)(2))  specifies  that  "the  total 
annual  duty-exemption  shall  not  be 
decreased  by  more  than  10%  of  the 
quantity  established  for  the  preceding 
calendar  year,  *  *  *  "  The  regulatirais 
further  stipulate  that  "(njo  territorial 
share  shall  be  less  than  500,000  units." 
15  CFR  303.4(b).  The  total  annual  duty- 
exemption  for  1997  was  4,600.000  units 
of  which  3,100,000  units  were  allocated 
to  the  Virgin  Islands,  and  500,000  units 
to  Guam.  American  Samoa  and  the 
Northern  Mariana  Islands  respectively. 
See  Changes  in  Procedures  for  the 
Insular  Possessions  Watch  Program,  61 
FR  55883  (Oct.  30, 1996).  The  proposed 
total  annual  duty-exemption  of 
4,100.000  units  for  calendar  year  1998 
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would  have  resulted  in  a  reduction  of 
10.87  percent  from  total  units  allocated 
for  1997.  Accordingly,  we  have  revised 
the  1998  duty-exemption  such  that  the 
total  annual  duty-exemption  has  been 
reduced  by  no  more  than  10  percent 
from  the  preceding  year.  Because  all  but 
the  Virgin  Islands  have  been  allocated 
the  minimum  allowable  units,  we  have 
revised  the  Virgin  Islands  annual  duty- 
exemption  upwards  from  the  proposed 
limit  of  2.600,000  units  to  2.640.000 
units.  While  this  change  for  the  Virgin 
Islands  represents  a  decrease  of  14.84 
percent  from  the  1997  allocation  of 
3.100.000  units,  the  total  exemption  for 
all  of  the  insular  possessions  and  the 
Northern  Mariana  Islands  is  within  the 
governing  10  percent  limit  set  out  in  the 
Departments'  Regulation.  15  CFR 
303.3(b)(2).  As  we  discuss  further  in  the 
"Regulatory  Flexibility  Act"  section,  we 
believe  these  allocations  are  more  than 
sufficient  to  meet  the  needs  of  the  watch 
companies  subject  to  these  regulations. 

The  insular  possessions  watch 
industry  provision  in  Sec.  110  of  Pub. 
L.  No.  97-446  (96  Stat.  2331)  (1983)  as 
amended  by  Sec.  602  of  Pub.  L.  No. 
103-465  (108  Stat.  4991)  (1994) 
additional  U.S.  Note  5  to  chapter  91  of 
the  Harmonized  Tariff  Schedule 
requires  the  Secretary  of  Commerce  and 
the  Secretary  of  the  Interior,  acting 
jointly,  to  establish  a  limit  on  the 
quantity  of  watches  and  watch 
movements  which  may  be  entered  free 
of  duty  during  each  calendar  year.  The 
law  also  requires  the  Secretaries  to 
establish  the  shares  of  this  limited 
quantity  which  may  be  entered  from  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands. 
Regulations  on  the  establishment  of 
these  quantities  and  shares  are 
contained  in  Sec.  303.3  and  303.4  of 
title  15,  Code  of  Federal  Regulations  (15 
CFR  303.3  and  303.4).  The  Departments 
establish  for  calendar  year  1998  a  total 
quantity  of  4,140,000  units  and 
respective  territorial  shares  as  shown  in 
the  following  table: 

Virgin  Islands 2.640.000 

Guam  „ 500,000 

American  Samoa 500.000 

Northern  Mariana  Islands  500,000 

The  rule  also  modifies  section 
303.6(a)  by  allowing  producers  to 
provide  other  means  of  verification 
satisfactory  to  the  Secretaries  when  we 
are  unable  to  verify  shipments  through 
the  U.S.  Customs  Service. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  has  certified 
to  the  Chief  Counsel,  Small  Business 
Administration,  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  is  because  the  rulemaking  affects 
only  the  five  watch  companies  currently 
participating  in  the  insular  possessions 
watch  program,  all  of  which  are  located 
in  the  Virgin  Islands.  In  1996  these 
companies  used  less  than  half  of  the 
territorial  share  of  duty-exemption  for 
the  Virgin  Islands.  Production  to  date 
(according  to  monthly  watch  production 
reports  received  from  the  Government  of 
the  Virgin  Islands)  indicates  that  these 
same  companies  will  again  use  less  than 
half  the  territorial  share  allocated  for 
1997.  Based  on  these  facts,  we  conclude 
that  the  annual  duty-exemption 
allocation  of  2.640,000  units  will  more 
than  adequately  meet  the  aggregate 
requirements  of  these  Virgin  Islands 
companies  for  calendar  year  1998. 
Accordingly,  the  1998  annual  duty- 
exemption  established  for  the  Virgin 
Islands  should  not  impose  any  cost  or 
have  any  economic  effect  on  these  small 
companies. 

This  action  establishes  the  respective 
amounts  available  for  allocation.  The 
allocation  itself,  based  on  verified  data 
contained  in  the  companies'  annual 
applications  due  by  January  31,  1998, 
will  be  published  later  in  1998, 
pursuant  to  15  CFR  303.5  and  303.6. 

Paperwork  Reduction  Act 

This  rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0625- 
0134.  The  amendments  would  have  no 
effect  on  the  information  burden  on  the 
public. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB 
Control  Number. 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands.  Reporting  and  recordkeeping 


requirements,  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we  are 
amending  15  CFR  Fart  303  as  follows: 

PART  303— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  303  continues  to  read  as  follows: 

Authority:  Pub.  L.  94-241.  90  Stat.  263  (48 
use.  1681.  note);  Pub.  L.  97-446.  96  Stat. 
2331  (19  U.S.C.  1202,  note);  Pub.  L  103-465, 
108  Stat.  4991. 

§303.6    [Amended] 

2.  Section  303.6(a)  is  amended  by 
adding  to  the  second  to  last  sentence  ", 
or  verified  by  other  means  satisfactory 
to  the  Secretaries."  after  the  words  U.S. 
Customs  Service. 

§303.14    [Amended] 

3.  Section  303.14(e)  is  amended  by 
removing  "3,100.000"  and  adding 
"2.640,000"  in  its  place. 

Robert  S.  LaRusM. 

Assistant  Secretary  for  Import 

Administration^ 

Allen  Stayman. 

Director,  Office  of  Insular  Affairs. 

[FR  Doc.  98-2893  Filed  2-4-98;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
[VA-111-FOR] 

Virginia  Abandoned  Mine  Land  . 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Virginia  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program 
(hereinafter  referred  to  as  the  Virginia 
Program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq..  as 
amended.  The  proposed  amendment 
makes  changes  to  the  Ranking  and 
Selection  section  and  to  the  AML  Water 
Project  Evaluation  form.  The 
amendment  is  intended  to  revise  the 
Virginia  program  to  be  consistent  with 
SMCRA,  and  to  improve  the  efficiency 
of  the  Virginia  program. 
EFFECTIVE  DATE:  February  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
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Field  Office,  Telephone:  (540)  523- 

4303. 

SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Virginia  Plan 

On  December  15. 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background  on 
the  Virginia  program,  including  the 
Secretary's  £badings,  the  disposition  of 
comments,  and^e  conditions  of 
approval  can  be  fbimd  in  the  December 
15, 1981  Federal  Register  (46  FR  61085- 
61115).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  946.20  and  946.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  September  19. 1997 
(Administrative  Record  Number  VA- 
926),  the  Division  of  Mined  Land 
Reclamation  (DMLR)  of  the  Department 
of  Mines,  Minerals  and  Energy  (DMME) 
of  the  Commonwealth  of  Virginia 
submitted  changes  to  the  approved 
Virginia  plan.  The  amendment  makes 
changes  to  the  Ranking  and  Selection 
section  of  the  Virginia  plan,  concerning 
Acid  Mine  Drainage  Abatement — 
Treatment.  The  amendment  also 
changes  the  AML  Water  Project 
Evaluation  form. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  14, 
1997,  Federal  Register  (62  FR  53275), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
November  13. 1997.  No  pubUc  hearing 
was  requested,  so  none  was  held. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15,  finds  that  the 
proposed  plan  amendments  submitted 
by  Virginia  on  September  19, 1997,  meet 
the  requirements  of  the  corresponding 
Federal  regulations  and  is  consistent 
with  SMCRA.     " 

Ranking  and  Selection  884.13(c)(2) 

In  this  section,  Virginia  changed  the 
heading  of  the  paragraph  titled  "Acid 
Mine  Drainage  Abatement — Treatment" 
to  read  "Set  Aside  Funds, "  revised  the 
language  of  that  subsection  to  include 
the  provisions  of  Part  A  of  section 
402(g)(6)  of  SMCRA. 


The  revised  language  is  as  follows: 
Set  Aside  Funds 

In  accordance  with  Section  402(g)(6)  of 
SMC3^,  Virginia  may.  without  regard  to  the 
3  year  limitation  referred  to  in  Section 
402(g)(1)(D)  of  SMCRA,  receive  and  retain  up 
to  10  percent  of  the  total  grants  made 
annually  under  Section  402(g)(1)  and  (5)  of 
SMCRA  by  the  Secretary  for  deposit  into 
either: 

A.  A  special  trust  fund  established  under 
State  law  pursuant  to  which  such  amounts 
(together  with  all  interest  earned  on  such 
amoimts)  ar»  expended  t)y  Virginia  solely  to 
achieve  the  priorities  stated  in  section  403(a) 
of  SMCRA  aRer  September  30, 1995,  or 

B.  An  acid  mine  drainage  abatement  and 
treatment  fund  established  under  State  law  as 
provided  for  under  30  CFR  Part  876.  An 
interest  bearing  acid  mine  drainage 
abatement  and  treatment  fund  will  be 
utilized  by  Viiginia,  in  consultation  with  the 
Natural  Resources  Conservation  Service,  to 
implement  acid  mine  drainage  al>atement — 
treatment  plans  approved  by  the  Secretary  of 
the  Interior. 

The  remainder  of  the  previously- 
existing  section  (formerly  entitled  "Acid 
Mine  Drainage  Abatement — ^Treatment" 
remains  unchanged,  and  is  quoted 
below. 

These  plans  shall  provide  for  the 
comprehensive  abatement  of  the  causes  and 
treatment  of  the  effects  of  acid  mine  drainage 
within  qualified  hydrologic  units  affected  by 
coal  mining  practices.  The  plan  shall 
include,  but  shall  not  be  limited  to,  each  of 
the  following: 

(a)  An  identification  of  the  qualified 
hydrologic  unit. 

(b)  The  extent  to  which  acid  mine  drainage 
is  affecting  the  water  quality  and  biological 
resources  within  the  hydrologic  unit. 

(c)  An  identification  of  the  sources  of  acid 
mine  drainage  within  the  hydrologic  unit. 

(d)  An  identification  of  individual  projects 
and  the  measures  proposed  to  be  undertaken 
to  abate  and  treat  the  causes  or  effects  of  acid 
mine  drainage  within  the  hydrologic  unit. 

(e)  The  cost  of  imdertaking  the  proposed 
abatement  and  treatment  measures. 

(f)  An  identification  of  existing  and 
proposed  sources  of  funding  for  such 
measures. 

(g)  An  analysis  of  the  cost-effectiveness 
and  environmental  benefits  of  abatement  and 
treatment  measures. 

Under  this  program,  the  term  "qualified 
hydrologic  unit"  means  a  hydrologic  unit. 

(a)  in  which  the  water  quality  has  been 
significantly  affected  by  acid  mine  drainage 
&om  coal  mining  practices  in  a  manner 
which  adversely  impacts  biological 
resources;  and 

(b)  which  contains  lands  and  water  that 
are: 

1.  eligible  pursuant  to  Section  404  and 
include  any  of  the  priorities  stated  in  SMCRA 
paragraph  (1).  (2).  or  (3)  of  Section  403(a): 
and 

2.  proposed  to  be  the  subject  of  the 
expenditures  by  the  State  firom  amounts 
available  from  the  forfeiture  of  bonds 
required  imder  Section  509  or  from  other 
State  sources  to  mitigate  acid  mine  drainage. 


The  Director  finds  that  the  provisions 
of  this  amendment  are  either 
substantively  identical  to  or  no  less 
stringent  than  §  402  (g)(6]  and  (g)(7)  of 
SMQRA  and  meet  the  requirements  of 
the  Federal  regulations  at  30  CFR 
844.13(c)(2)  and  can  be  approved. 

AML  Water  Project  Evaluation  Form 

The  AML  Water  Project  Evaluation 
form  is  ciurently  part  of  the  approved 
Virginia  program.  Virginia  changed  four 
sections  of  the  form,  and  provided  the 
following  rationale  for  the  changes. 

Appropriate  Project  Costs  (Cost  per 
Connection) 

That  this  section  was  revised  to  more 
realistically  reflect  the  cost/hook-ups  being 
experienced.  Most  cost/hook-ups  now  reflect 
a  10,000-20.000  range.  This  is  because  of  the 
high  cost  for  construction  due  to  the  distance 
between  households,  and  the  mountainous 
terrain. 

AffordabHity 

"Costs  for  4,200  gal.  of  treated  water"  was 
changed  to  read  "Costs  for  3.500  gal.  of 
treated  water"  to  show  the  average  use  and 
to  match  usage  rates  used  by  other  funding 
agencies  as  reflected  in  the  review  manual 
application. 

Level  of  Commitment  of  Non-AML  Funds 

The  points  award  were  modified  to 
encourage  local  funding  and  leverage  AML 
funding  to  the  maximum  extent  possible. 

AhfL  Bonus  Award 

The  new  review  category  is  meant  to 
promote  and  encourage  awards  to  proposed 
projects  which  incorporate  regionalization 
and  consolidated  management. 
Regionalization  of  water  systems  reduces 
costs  and  promotes  efficiency  in  providing 
water  to  the  greatest  number  of  households. 
Points  awarded  for  this  will  be  between 
1-5,  and  a  total  perfect  score  will  now  be 
105.  The  average  score  on  projects  is  60-80. 

The  Director  finds  that  the 
explanation  provided  by  Virginia  for  the 
revision  to  the  form  appears  reasonable 
and  justified.  Further,  the  rationale  also 
appears  to  reflect  Virginia's  intent  to 
further  direct  Virginia's  efforts  toward 
achieving  AML  reclamation  and  hazard 
abatement  consistent  with  the 
reclamation  priorities  system  contained 
within  §  403(a)  and  §411  of  SMCRA. 
Therefore,  the  Director  finds  that  the 
proposed  amendments  are  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  884.13(c)(2) 
concerning  ranking  and  selection  and 
can  be  approved. 

In  adtution  to  the  above  changes  to  ~^ 
the  form.  Virginia  requested  that  the 
AML  Water  Project  Evaluation  form — 
figiu«  2  be  removed  from  the  AML  State 
Reclamation  Plan  and  placed  into  the 
Administrative  Record.  However,  the 
form  will  still  be  referenced  in  the 
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Virginia  plan.  Virginia  explained  that 
the  dynamic  nature  of  this  form  may 
require  that  the  form  be  further 
amended  in  the  future.  Therefore, 
removal  of  the  form  firom  the  Virginia 
plan  and  placing  the  form  separately 
into  the  Administrative  Record  will 
allow  the  form  to  be  quickly  amended 
as  needed.  The  Director  is  complying 
with  the  State's  request  but  notes, 
however,  that  since  the  form  is  part  of 
Virginia's  approved  process  for  ranking 
and  selecting  water  projects  under  30 
CFR  884.13(c)(2)  and  Part  874.  any 
future  substantive  changes  made  to  the 
form  must  be  submitted  to  OSM  for 
approval  as  part  of  a  proposed  program 
amendment.  Therefore,  the  Director  is 
placing  the  AML  Water  Project 
Evaluation  form  into  the  administrative 
record  at  Administrative  Record 
Number  VA-927  with  the 
understanding  that  any  future 
substantive  changes  made  to  the  form 
must  be  submitted  to  OSM  for  approval 
as  part  of  a  proposed  program 
amendment. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received  in  response  to  the  pubhc 
comment  period  that  ended  on 
November  13, 1997.  Because  no  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  884.14(a)(2)  and 
884.15(a).  OSM  solicited  comments  on 
the  proposed  amendment  from  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Virginia  plan 
(Administrative  Record  number  VA- 
928).  Responses  were  received  from  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  (NRCS).  and  the 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration  (MSHA). 

MSHA  responded  that  the  proposed 
measures  appear  to  be  adequate  to  serve 
the  intended  purpose.  NRCS  stated  that 
the  amendments  be  accepted  with  one 
comment  noted.  NRCS  said  that  part 
VI— Bonus  Awards  of  the  AML  Water 
Project  Evaluation  form  lists  no  ranking 
criteria  and  thus  appears  to  be 
subjective.  In  response,  the  Director 
notes  that  Virginia  has  clearly  identified 
the  focus  of  the  5-|>oint  bonus  award 
and  does  have  criteria  for  the  bonus 
award.  In  its  submittal  of  this 


amendment,  Virginia  explained  that  the 
bonus  award  will  be  awarded  to  projects 
which  incorporate  regionalization  and 
consolidated  management.  The  DMLR 
noted  that  such  regionalization  of  water 
systems  reduces  costs  and  promotes 
efHciency  in  providing  water  to  the 
greatest  number  of  households.  In 
addition,  by  letter  dated  December  5, 
1997  (Administrative  Record  Number 
VA-940),  the  DMLR  responded  to  the 
NRCS  comment.  The  DMLR  stated  that 
regional  project  criteria  may  include 
interconnection  with  other  authorities, 
consolidation  of  management, 
operation,  maintenance  or  distribution 
systems  among  smaller  system 
authorities  or  guidance  of  significant 
local  funding  from  more  than  one 
service  provider  in  a  regional  project. 
DMLR  further  stated  that  projects  with 
a  regional  scope  will  be  awarded  a 
greater  number  of  points  if  executed 
contracts  are  fmalized  versus  projects 
where  there  has  been  merely  a 
discussion  of  a  regional  project,  but  no 
specific  activities  have  been  completed 
which  demonstrate  progress  toward 
regionalization.  As  noted  above  in  the 
Tindings.  the  Director  has  determined 
that  the  proposed  provision  is  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  884.13(c)(2) 
concerning  ranking  and  selection  and 
can  be  approved. 

USFWS  responded  (Administrative 
Record  Number  VA-937)  and 
recommended  that  subparagraph  (b)  of 
the  section  newly  titled  "Set  Aside 
Funds"  be  revised  by  adding  the  words 
"A  physical,  chemical,  and  biological 
assessment  of"  to  the  beginning  of  the 
subparagraph.  USFWS  explained  that 
the  change  would  clarify  how  the  extent 
of  the  acid  mine  drainage  efTects  to 
water  quality  and  biological  resoim:es 
should  be  assessed.  In  response,  the 
Director  notes  that  the  provision 
commented  on  by  USFWS  is  not  being 
amended  by  Virginia  and.  therefore,  is 
beyond  the  scope  of  this  amendment.  In 
addition,  the  provision  commented  on 
by  the  USFWS  is  identical  to  its 
counterpart  in  SMCRA  at 
§402(g)(7)(B)(ii). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  EPA  with  respect  to 
those  provisions  of  the  proposed  plan 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  or  the  Clean  Water 
Act  (33  U.S.C.  1252  et  seq.).  The 
Director  has  determined  that  the 
proposed  amendments  contain  no 


provisions  in  these  categories  and  that 
EPA's  concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(I),  OSM 
solicited  comments  on  the  proposed 
amendments  from  the  EPA.  No 
comments  were  received  &t>m  the  EPA. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP. 
No  comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
AMLR  plan  amendment  as  submitted  by 
Virginia  on  September  19, 1997. 

The  Federal  regulations  at  30  CFR 
946.25,  codifying  decisions  concerning 
the  Virginia  plan  amendments,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State  plan 
amendment  process  and  to  encourage 
States  to  bring  their  plans  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  Executive  Order 
12868  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribal,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
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and  revisions  thereof  are  categorically 
excluded  from  compliance  vfith  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  gr  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  964 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  )anuary  16. 1998. 
Ronald  C.  Recker, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VD, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.25  is  amended  in  the 
table  for  paragraph  (a)  by  adding  a  new 
entry  in  chronological  order  by  "Date  of 
Final  Publication"  to  read  as  follows: 

$946.25    Approval  of  Virginia  atMndoned 
mine  land  reclamation  plan  amendments. 

(a)  *  •  * 


Originai  amendment 
submission  date 


Date  of  final  publication 


Citation/descnption 


September  19,  1997 


[Insert  date  of  publication  in  the  Federal  Reg- 
ister). 


Revisions  to  tt>e  Virginia  State  Reclamation  Plan  correspond- 
ing to  30  CFR  884.13(c)(2)— Ranking  and  Selection:  Set 
Aside  Funds;  and  the  AML  Water  Project  Evaluation  fomi. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 
[FRL-9M2-4] 

Standards  of  Performance  for  New 
Stationary  Sourcas  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Approval  of  Delegation  of 
Authority  to  New  IMaxico 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Delegation  of  authority. 

SUMMARY:  The  EPA  is  approving  the 
delegation  of  authority  to  the  State  of 
New  Mexico  to  implement  and  enforce 
the  New  Source  Performance  Standards 
(NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  The  provisions  of  full 
authority  apply  to  all  of  the  NSPS  and 
NESHAP  promulgated  by  the  EPA  bom 
April  1. 1996,  through  July  1, 1997. 
Partial  authority  covers  all  new  and 
amended  standards  promulgated  after 
these  dates.  The  delegation  of  authority, 
under  this  document,  does  not  apply  to: 
the  sources  located  in  Bernalillo 


County,  New  Mexico;  the  sources 
located  on  Indian  lands  as  specified  in 
the  delegation  agreement  and  in  this 
notice;  the  standards  of  performance  for 
new  residential  wood  heaters  (subpart 
AAA)  under  40  CFR  part  60;  and 
NESHAP  radionuclide  standards 
specified  under  40  CFR  part  61. 
EFFECTIVE  DATE:  February  5, 1998. 

AOOftESSES:  The  New  Mexico 
Environment  Department's  request  and 
delegation  agreement  may  be  obtained 
by  writing  to  one  of  the  following 
addresses: 

Mr.  Thomas  H.  Diggs.  Chief,  Air 
Planning  Section  (6PD-L), 
Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
TX  75202,  telephone:  (214)  665-7214. 
Air  Quality  Bureau,  New  Mexico 
Environment  Department  (NMED), 
Harold  Runnels  Building,  Room  So. 
2100, 1190  St.  Francis  Drive,  Santa 
Fe,  NM  87502,  telephone:  (505)  827- 
0042. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Boyce,  Air  Planning  Section  (6PD- 
L),  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202,  telephone:  (214)  665- 
7259. 

SliPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  vrith  sections  110, 
111(c)(1)  and  112(1)(1)  of  the  Clean  Air 


Act  (the  Act),  authorize  the  EPA  to 
delegate  authority  to  implement  and 
enforce  the  standards  set  out  in  40  CFR 
part  60,  New  Source  Performance 
Standards  and  40  CFR  part  61,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants.  Authority  for  the  NSPS  and 
NESHAP  programs  was  delegated  to  the 
State  of  New  Mexico  (except  for  sources 
located  in  BemaUUo  County  and  on 
Indian  lands)  on  March  15, 1985. 

The  State  requested  the  EPA  to  update 
the  delegation  of  authority  to  the  State 
for  the  NSPS  and  NESHAP  programs 
bom  April  1,  ia96,  through  July  1, 1997. 
The  State's  request  includes  a  revision 
of  Air  QuaUty  Control  Regulations 
(AQCR)  20  NMAC  2.77  and  20  NMAC 
2.78  as  adopted  by  the  New  Mexico 
Environmental  Improvement  Board. 
These  revisions  incorporated  the 
Federal  NSPS  and  NESHAP  by  reference 
through  July  1, 1997.  The  effective  date 
of  the  Federal  delegation  for  NSPS 
under  section  111  will  continue  to  be 
the  EPA's  letter  of  approval  of  the 
State's  request  for  the  NSPS  delegation 
update. 

The  title  V  Federal  Register  (FR) 
document  (59  FR  59656-59660, 
(November  18, 1994))  outlined  the 
State's  plans  to  continue  to  incorporate 
by  reference  the  Federal  section  112 
requirements  regarding  hazardous  air 
pollutants  into  die  New  Mexico  Air 
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Quality  Control  Regulations,  and  stated 
that  the  NMED's  request  for  approval  of 
the  part  70  program  is  also  a  request  for 
approval  of  a  program  for  delegation  of 
unchanged  section  112  standards.  Based 
on  approval  of  NMED's  procedural 
mechanism  for  adopting  Federal  section 
112  standards  through  incorporation  by 
reference  into  the  State's  part  70 
Operating  Permit  Program,  the  EPA  can 
continue  to  update  the  State's 
delegation  of  section  112  standards 
along  with  the  update  of  section  111 
NSPS.  The  effective  date  of  the 
delegation  for  unchanged  Federal 
standards  under  section  112  is  the 
effective  date  of  the  State's  rule  after  its 
adoption.  In  this  case,  the  effective  date 
is  lune  19. 1996. 

Since  review  of  the  pertinent  New 
Mexico  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  category'  of  NSPS  and 
NESHAP,  EPA  is  delegating  hill 
authority  to  the  State  tor  NSPS  and 
NESHAP  standards  promulgated  from 
April  1, 1996.  through  July  1.  1997.  and 
authority  for  the  technical  and 
administrative  review  of  new  or 
amended  NSPS  and  NESHAP 
promulgated  by  the  EPA,  subject  to 
conditions  and  limitations  of  the 
original  delegation  agreement  dated 
Much  15, 1985.  It  is  important  to  note 
that  no  delegation  authority  is  granted 
to  the  NMED  for  Bernalillo  County  and 
Indian  lands.  Also,  no  authority  is 
delegated  to  the  State  for  40  CFR  part 
60,  subpful  AAA,  Standards  of 
Performance  for  New  Residential  Wood 
Heaters  and  for  40  CFR  part  61  for  the 
radionuclide  NESHAP's.  Specifically, 
the  subparts  for  which  delegation  is 
excluded  are  subpart  B  (National 
Emission  Standards  for  Radon-222 
Emissions  from  Underground  Uranium 
Mines),  subpart  H  (National  Emission 
Standards  for  Radionuclide  Emissions 
from  Department  of  Energy  Facilities), 
subpart  I  (National  Emission  Standards 
for  Radionuclide  Emissions  from 
Facilities  Licensed  by  the  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  not  covered  by  subpart  H). 
subpart  K — (National  Emission 
Standards  for  Radionuclide  Emissions 
from  Elemental  Phosphorus  Plants), 
subpart  R  (National  Emission  Standards 
for  Radon  Emissions  from 
Phosphogypsum  Stacks),  and  subpart  W 
(National  Emission  Standards  for 
Radon-222  Emissions  from  Licensed 
Uranium  Mill  Tailings). 

All  of  the  information  required 
pursuant  to  the  Federal  NSPS  and 
NESHAP  (40  CFR  parts  60  and  61) 
should  be  submitted  by  sources  located 
outside  the  boundaries  of  Bernalillo 


County  and  in  areas  outside  of  Indian 
lands,  directly  to  the  NMED,  Harold 
Runnels  Building,  Room  So.  2100,  St. 
Francis  Drive,  Santa  Fe,  New  Mexico 
87502.  Albuquerque/Bemalillo  County 
is  excluded  from  this  action  because 
this  area  is  granted  delegation  authority 
under  AQCR  30  NSPS  and  31  NESHAP 
to  the  City  of  Albuquerque's 
Environmental  Health  Department.  In 
regards  to  Indian  land,  the  President 
established  in  1983  a  Federal  Indian 
Pohcy  which  emphasized  the  principle 
of  Indian  "self-government,"  and  direct 
dealing  with  Indian  Nations  on  a 
"govemment-to-govemment"  basis. 
Sources  located  on  Indian  lands  in  the 
State  of  Ne^  Mexico  should  submit 
required  information  to  EPA  Region  6 
office  at  the  address  given  in  this  notice. 
All  of  the  inquiries  and  requests 
concerning  implementation  and 
enforcement  of  the  excluded  standards 
under  40  CFR  part  60,  subpart  AAA  and 
40  CFR  part  61 .  subparts  B,  H.  I,  K.  R. 
and  W,  in  the  State  of  New  Mexico 
should  be  directed  to  the  EPA  Region  6 
Office. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  requirements  of  section  6  of 
Executive  Order  12866. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  repori  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Cement 
industry.  Coal,  Copper,  Electric  power 
plants.  Fertilizer.  Fossil-fuel  steam 
generators.  Glass  and  glass  products. 
Grain.  Iron,  Lead,  Metals,  Motor 
vehicles.  Nitric  acid  plants.  Paper  and 
paper  industry.  Petroleum  phosphate. 
Sewage  disposal,  Steel,  Sulfuric  acid 
plants.  Waste  treatment  and  disposal  of 
Zinc. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Benzene,  Beryllium,  Hazardous 
materials.  Mercury,  Vinyl  chloride. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  101.  111.  112  and 
301  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C  7401.  7411.  7412  and  7601). 


Dated:  January  27, 1998. 
Van  P.  Kinak. 

Acting  Regional  Administrator,  Region  VI. 
[PR  Doc.  98-2879  Filed  2-4-98;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-46 

[FPMR  Amendment  H-197]     - 

RIN  3090-nAO50 

Repiflcament  of  Parspnai  Proparty 
Purauant  to  tha  ExctMinga/Saia 
Authority 

aqbcy:  Office  of  Govenunentwide 
Policy,  GSA. 
action:  Final  rule. 

summary:  41  CFR  101-46  is  revised  to 
enhance  executive  agencies' 
understanding  of  the  exchange/sale 
authority  and  to  provide  those  agencies 
with  greater  flexibility  and  opportunity 
to  use  that  authority. 
EFFECTIVE  DATE:  February  5.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell.  Director,  Personal 
Property  Management  Policy  Division 
(202-501-3828). 
SUPPI.EMENTARY  INFORMATION:  * 

A.  Background 

The  following  questions  and  answers 
have  been  developed  to  explain  the 
purpose  and  intended  use  of  the 
exchange/sale  authority,  and  to  explain 
the  changes  to  the  exchange/sale 
regulations  promulgated  by  this  final 
rule: 

What  is  the  exchange/sale  authority? 

An  authority  provided  by  Section 
201(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended,  under  which  executive 
agencies  "may  exchange  or  sell  similar 
items  and  may  apply  the  exchange 
allowance  or  proceeds  of  sale  in  such 
cases  in  whole  or  in  part  payment  for 
the  property  acquired"*. 

When  should  executive  agencies  use 
the  exchange/sale  authority? 

When  replacing  personal  property.  An 
example  would  be  the  need  of  an 
executive  agency  to  replace  outdated 
scientific  equipment.  Why  should 
executive  agencies  use  the  exchange/ 
sale  authority?  , 

To  reduce  the  agencies'  need  for 
additional  funding  for  the  acquisition  of 
replacement  personal  property.  If  an 
agency  has  personal  property  that  needs 
to  be  replaced,  it  can  exchange  or  sell 
that  property  and  apply  the  exchange 
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allowance  or  sales  proceeds  to  the 
acquisition  of  similar  replacement 
property.  Using  the  exchange/sale 
authority  also  enables  agencies  to  avoid 
the  costs  (e.g..  administrative  and 
storage)  associated  with  holding  the 
property  and  processing  it  through  the 
normal  disposal  cycle,  i.e.,  reutilization 
by  other  Federal  agencies,  donation  to 
eligible  non-Federal  public  or  non-profit 
organizations,  sale  to  the  public,  or 
abandonment  or  destruction.  By 
contrast,  if  the  holding  agency  does  not 
use  the  exchange/sale  authority  but 
instead  reports  the  property  to  be 
replaced  as  excess,  any  sales  proceeds 
are  forwarded  to  the  miscellaneous 
receipts  account  at  the  United  States 
Treasury  and  are  not  available  to  the 
agency  disposing  of  the  property. 

What  eftect  wul  these  changes  have 
on  other  Federal  personal  property 
disposal  programs? 

tliis  is  unxnown.  The  effect  will 
depend  on  the  extent  to  which 
executive  agencies  increase  their  use  of 
the  exchange/sale  authority. 

Why  have  changes  been  made  to  the 
exchange/sale  regulations? 

The  regulations  have  not  been 
subjected  to  a  comprehensive  review 
and  revision  for  over  thirty  years.  The 
regulations  are  now  being  updated  to 
reflect  shrinking  agency  budgets  and  to 
increase  their  usefulness  and 
effectiveness. 

Who  recommended  the  changes? 

An  interagency  te,am  led  by  GSA.  In 
the  course  of  its  work,  the  team 
consulted  with  various  customers  and 
stakeholders,  including  representatives 
from  the  Office  of  Management  and 
Budget,  the  House  of  Representatives 
Committee  on  Government  Reform  and 
Oversight,  and  the  National  Association 
of  State  Agencies  for  Surplus  Property. 

What  changes  have  been  madef 

Changes  have  been  made  to 
incorporate  plain  language  principles, 
reduce  restrictions  and  limitations  on 
use  of  the  authority,  streamline  the 
narrative,  define  key  terms,  update 
organizational  references,  delete 
outdated  regulatory  references,  and 
specify  minimal  documentation 
requirements. 

B.  The  General  Services 
Administration  (GSA)  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  30. 
' 1993. 

C.  Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
public  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 


D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
0MB  under  44  U.S.C.  3501-3520.  This 
rule  also  is  exempt  frxtm  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel.  "Hiis  rule  is 
written  in  a  "plain  language"  style. 

What  is  the  "plain  language"  style  of 
regulation  writing? 

The  "plain  language"  style  of 
regulation  writing  is  a  new.  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format. 

How  does  the  plain  language  style  of 
regulation  writing  affect  employees? 

A  question  and  its  answer  combine  to 
establish  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

List  of  Subjects  in  41  CFR  Part  101-46 

Government  property  management. 

Therefore.  41  CFR  part  101-46  is 
revised  as  set  forth  below: 

PART  101-46— REPLACEMENT  OF 
PERSONAL  PROPERTY  PURSUANT 
TO  THE  EXCHANQBSALE  AUTHORITY 

Sec. 

101-46.000    Why  should  executive  agencies 

use  the  exchange/sale  authority? 
ioi-46.001     What  is  prescribed  by  this  part? 
101-46.002    What  are  the  definitions  of 

some  of  the  key  terms  used  in  this  part? 
101-46.002-1     Acquire. 
101-46.002-2    Combat  material. 
101-46.002-3    Exchange. 
-101-46.002-4    Exchange/sale. 
101-46.002-5    Executive  agency. 
101-46.002-6    Federal  agency.  _ 

101-46.002-7    Historic  item. 
101-46.002-8    Replacement. 
101-46.002-9     Similar. 
101—46.003     How  do  you  request  deviations 

from  this  part,  and  who  can  approve 

them? 

Subpart  101-46.1— [Reserved] 

Subpart  101-46.2— Exchange  or  Sale 
Determination 

101—46.200    How  do  you  determine  whether 

to  do  an  exchange  or  a  sale? 
101—46.201     When  must  you  make  a 

reimbursable  transfer  to  another  Federal 

agency? 
101-46.202    To  what  other  organizations 

may  you  make  a  reimbursable  transfer? 
101—46.203    What  are  the  conditions  for  a 

,  reimbursable  transfer? 
101-46.204    What  prohibitions  and 

necessary  conditions  apply  to  the 

exchange/sale  of  personal  property? 


101—46.205    What  special  exceptions  apply 
to  the  exchange/sale  authority? 

Subpart  101-46.3— Exchange/Sate  MettMds 

101-46.300    What  are  the  exchange 

methods? 
101-46.301    What  are  the  sales  methods? 
101-46.302    What  are  the  accounting 

requirements  for  the  proceeds  of  sale? 

Authority:  Sec.  205(c),  63  Stat.  390  (40 
U.S.C.  486(c)). 

S  101-46.000   Why  should  executive 
agencies  use  ttie  exctiange/sale  authority? 

To  reduce  the  agencies'  need  for 
additional  funding  for  the  acquisition  of 
replacement  personal  property.  If  an 
agency  has  personal  property  that  needs 
to  be  replaced,  it  can  exchange  or  sell 
that  property  and  apply  the  exchange 
allowance  or  sales  proceeds  to  the 
acquisition  of  similar  replacement 
property.  Using  the  exchange/sale 
authority  also  enables  agencies  to  avoid 
the  costs  (e.g.,  administrative  and 
storage)  associated  with  holding  the 
property  and  processing  it  through  the 
normal  disposal  cycle,  i.e.,  reutilization 
by  other  Federal  agencies,  donation  to 
eligible  non-Federal  public  or  non-profit 
organizations,  sale  to  the  public,  or 
abandonment  or  destruction.  By 
contrast,  if  the  holding  agency  does  not 
use  the  exchange/sale  authority  but 
instead  reports  the  property  to  be 
replaced  as  excess,  any  sales  proceeds 
are  forwarded  to  the  miscellaneous 
receipts  account  at  the  United  States 
Treasury  and  are  not  available  to  the 
agency  disposing  of  the  property. 

§101-46.001    Wliat  is  prescribed  by  Ms 
part? 

Provisions  for  use  by  you  (an 
executive  agency)  when  using  the 
exchange/sale  authority  of  section 
201(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  63 
Stat.  384,  as  amended  (40  U.S.C.  481(c)). 
This  part  applies  to  all  personal 
property  owned  by  executive  agencies 
worldwide.  For  the  exchange/sale  of 
aircraft  parts  and  hazardous  materials, 
you  must  meet  the  requirements  in  this 
part  and  in  parts  101-37  and  101-42  of 
this  chapter,  respectively. 

§101-46.002    Wttat  are  ttie  definitions  of 
some  of  the  Itey  terms  used  in  this  part? 

§101-46.002-1     Acquire. 

To  procure  or  otherwise  obtain 
personal  property,  including  by  lease. 

§101-46.002-2    Combat  material. 

Arms,  ammunition,  and  implements 
of  war  listed  in  the  U.S.  munitions  list 
(22  CFR  part  121). 
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f101-4«.002-3    Exehwtge. 

To  replace  personal  property  by  trade 
or  trade-in  with  the  supplier  of  the 
replacement  property. 

1101-40.002-4    Exchange/sate. 

To  exchange  or  sell  non-excess,  non- 
surplus  personal  property  and  apply  the 
exchange  allowance  or  proceeds  of  sale 
in  whole  or  in  part  payment  for  the 
acquisition  of  similar  property. 

f  101-46.002-6    Executiva  aganey. 
Any  executive  department  or 
independent  establishment  in  the 
executive  branch  of  the  Government, 
including  any  wholly  owned 
Government  corporation. 

f  101-46.002-6    Fadaral  aganey. 

Any  executive  agency  or  any 
establishment  in  the  legislative  or 
judicial  branch  of  the  Government 
(except  the  Senate,  the  House  of 
Representatives,  and  the  Architect  of  the 
Capitol  and  any  activities  under  his/her 
direction). 

f  101-46.002-7    Hiatortc  Ham. 

Property  having  added  value  for 
display  purposes  because  its  historical 
significance  is  greater  than  its  fair 
market  value  for  continued  use.  Items 
that  are  commonly  available  and  remain 
in  use  for  their  intended  purpose,  such 
as  military  aircraft  still  in  use  by  active 
or  reserve  units,  are  not  historic  items. 

f  101-46.002-8    RaplacamanL 

The  process  of  acquiring  property  to 
be  used  in  place  of  property  which  is 
still  needed  but  will  no  longer 
adequately  perform  all  the  tasks  for 
which  it  is  used. 

f  101-46.002-0    Similar. 

Where  the  acquired  item  and  replaced 
item: 

(a)  Are  identical;  or 

(b)  Are  designed  and  constructed  for 
the  same  purpose;  or 

(c)  Both  constitute  parts  or  containers 
for  identical  or  similar  end  items:  or 

(d)  Both  fall  within  a  single  Federal 
Supply  Classification  (FSC)  group  of 
property  that  is  eligible  for  handling 
under  the  exchange/ sale  authority. 

f  101-46.003    How  do  you  raquaat 
davtaUona  from  thia  part,  and  wlK>  can 
approve  tham? 

(a)  General  provisions  for  deviations 
from  the  Federal  Property  Management 
Regulations  are  found  in  §  101-1.1 10  of 
this  chapter.  Provisions  for  deviations 
from  the  regulations  in  this  part  are 
presented  in  this  section. 

(b)  To  request  deviations  from  this 
part,  you  must  submit  a  complete 
written  (ustification  to  the  General 


Services  Administration  (GSA),  Office 
of  Govemmentwide  Policy,  Office  of 
Transportation  and  Personal  Property 
(MT).  Washington,  DC  20405.  Only  the 
Administrator  of  General  Services  (or 
designee)  may  grant  deviations. 
Although  the  Administrator  can 
approve  deviations  from  most  of  the 
provisions  in  this  part,  he/she  cannot 
approve  deviations  from  provisions  that 
are  mandated  by  statute,  i.e.,  the 
requirement  at  I0l-46.204(b)(l)  that  the 
property  exchanged  or  sold  is  similar  to 
the  property  acquired,  and  the 
requirement  at  101-46.204B>)(2)  that  the 
property  exchanged  or  sold  is  not  excess 
or  surplus. 

Subpart  101-4«.1— {R«Mrv«J] 


Subpart  101-46.2- 
Detarmination 


Exchanga  or  Sale 


f  101-46.200    Howdoyoudatermlna 
whatttar  to  do  an  axehanga  or  a  aala? 

(a)  You  must  determine  which 
method — exchange  or  sale — v*rill 
provide  the  greater  return  for  the 
Government.  When  estimating  the 
return  under  each  method,  consider  all 
administrative  and  overhead  costs. 

(b)  If  the  exchange  allowance  or 
estimated  sales  proceeds  for  property 
would  be  unreasonably  low,  you  should 
process  the  property  according  to  the 
regulations  in  Part  101-43  (Utilization 
of  Personal  Property)  or  Subpart  101- 
45.9  (Abandonment  or  Destruction  of 
Personal  Property)  of  this  subchapter,  as 
applicable. 

§101-46.201    Whan  muat  you  maka  a 
raimburaal:>le  tranafer  to  anottwr  Fadaral 
agency? 

If  you  have  property  to  replace  which 
is  eligible  for  exchange/sale,  you 
should,  to  the  maximum  extent 
practicable,  first  solicit  Federal  agencies 
known  to  use  or  distribute  such 
property  and,  if  an  agency  wants  it. 
arrange  for  a  reimbursable  transfer. 
Property  that  meets  the  replacement 
standards  prescribed  in  subpart  101- 
25.4  of  this  chapter  is  not  subject  to  this 
requirement. 

f  101-46.202    To  wttat  ottiar  organlzatlona 
may  you  make  a  raimtNJrsabia  tranaiar? 

The  Senate,  the  House  of 
Representatives,  the  Architect  of  the 
Capitol  and  any  activities  under  the 
Architect's  direction,  the  District  of 
Columbia,  and  mixed-ownership 
Government  corporations. 

§101-46.203    WhatarathacondiUonafora 
relmburaabia  tranaiar? 

When  transferring  property,  you  must: 
(a)  Do  so  under  terms  mutually 
agreeable  to  you  and  the  recipient;  and 


(b)  Not  require  reimbursement  of  an 
amount  greater  than  the  estimated  fair 
market  value  of  the  transferred  property; 
and 

(c)  Apply  the  transfer  proceeds  in 
whole  or  part  payment  for  property 
acquired  to  replace  the  transferred 
property. 

§101-46.204   What  prohibHiona  and 
nacaaaary  condltkMia  apply  to  the 
axchangafaala  of  paraonal  property? 

(a)  You  must  not  use  the  exchange/ 
sale  authority  for: 

(1)  The  following  FSC  groups  of 
personal  property: 

10  Weapons. 

11  Nuclear  ordnance. 

12  Fire  control  equipment. 

14  Guided  missiles. 

15  Aircraft  and  airframe  structural 
components,  except  FSC  class  1560 
Airframe  StiuctiuBl  Components. 

42    Firefighting,  rescue,  and  safety 

equipment. 
44    Nuclear  reactors  (FSC  class  4472  only). 
51    Hand  tools. 

54    Prefabricated  structure  and  scaffolding. 
68    Chemicals  and  chemical  products, 
-'        except  medicinal  chemicals. 
71     Furniture. 
84    Clothing,  individual  equipment,  and 

insignia. 

(2)  Materials  in  the  National  Defense 
Stockpile  (50  U.S.C.  98-98h)  or  the 
Defense  Production  Act  inventory  (50 
U.S.C.  App.  2093). 

(3)  Nuclear  Regulatory  Commission- 
controlled  materials  unless  you  meet  the 
requirements  of  §  101-42. 1 102^  of  this 
subchapter. 

(4)  Controlled  substances,  unless  you 
meet  the  requirements  of  §  101- 
42.1102-3  of  this  subchapter. 

(5)  Scrap  materials,  except  in  the  case 
of  scrap  gold  for  fine  gold. 

(6)  Property  which  was  originally 
acquired  as  excess  or  forfeited  property 
or  from  another  source  other  than  new 
procurement,  unless  such  property  has 
been  in  official  use  by  the  acquiring 
agency  for  at  least  1  year.  You  may 
exchange  or  sell  forfeited  property  in 
official  use  for  less  than  1  year  if  the 
head  of  your  agency  determines  that  a 
continuing  valid  requirement  exists,  but 
the  specific  item  in  use  no  longer  meets 
that  requirement,  and  that  exchange  or 
sale  meets  all  other  requirements  of  this 
part. 

(7)  Property  that  is  dangerous  to 
public  health  or  safety  without  first 
rendering  such  property  innocuous  or 
providing  for  adequate  safeguards  as    i  ' 
part  of  the  exchange/ sale. 

(8)  Combat  material  without 
demilitarizing  it  in  accordance  with 
applicable  regulations. 

(9)  Flight  Safety  Critical  Aircraft  Parts 
unless  you  meet  the  provisions  of  §  101- 
37.610  of  this  chapter. 


I 
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(10)  Acquisition  of  unauthorized 
replacement  property. 

(11)  Acquisition  of  replacement 
property  which  violates: 

(i)  Any  restriction  on  procurement  of 
a  commodity  or  commodities;  or 

(ii)  Any  replacement  policy  or 
standard  prescribed  by  the  President, 
the  Congress,  or  the  Administrator  of 
General  Services;  or 

(iii)  Any  contractual  obligation. 

(b)  You  may  use  the  exchange/sale 
authority  only  if  you  meet  all  of  the 
following  conditions: 

(1)  The  property  exchanged  or  sold  is 
similar  to  the  property  acquired;  and 

(2)  The  property  exchanged  or  sold  is 
not  excess  or  surplus,  and  the  property 
acquired  is  needed  for  approved 
programs;  and 

(3)  The  number  of  items  acquired 
must  equal  the  number  of  items 
exchanged  or  sold  unless: 

(i)  The  item(s]  acquired  perform  all  or 
substantially  all  of  the  tasks  for  which 
the  item(s)  exchanged  or  sold  would 
otherwise  be  used;  or 

(ii)  The  item(s)  acquired  and  the 
item(s)  exchanged  or  sold  meet  the  test 
for  similarity  specified  at  §  101-46.002- 
9(iii)  in  that  they  are  a  part(s)  or 
containers)  for  identical  or  similar  end 
items;  and 

(4)  The  property  exchanged  or  sold 
was  not  acquired  for  the  principal 
piupose  of  exchange  or  sale;  and 

(5)  You  document  at  the  time  of 
exchange  or  sale  (or  at  the  time  of 
acquisition  if  it  precedes  the  sale): 

(i)  That  the  exchange  allowance  or 
sale  proceeds  will  be  applied  to  the 
acquisition  of  replacement  property; 
and 

(ii)  For  any  property  exchanged  or 
sold  under  this  part,  the  pertinent 
Federal  Supply  Classification  (FSC) 
Group,  the  number  of  items,  the  original 
acquisition  cost,  the  exchange 
allowance  or  sales  proceeds  (as 
applicable),  and  the  source  from  which 
the  property  was  originally  acquired  i.e., 
new  procurement,  excess,  forfeiture,  or 
anothei4R>urce  other  than  new 
procurement.  These  data,  aggregated  at 
the  agency  level,  may  be  requested  by 
GSA  to  evaluate  use  of  the  exchange/ 
sale  authority. 

§101-46.206    Whatspadalaxoaptiona 
apply  to  tha  exchanga/aala  authoirtty? 

(a)  You  may  exchange  books  and 
periodicals  in  your  libraries  for  other 
books  and  periodicals,  without 
monetary  appraisal  or  detailed  listing  or 
reporting. 

(b)  In  acquiring  items  for  historical 
preservation  or  display  at  Federal 
museums,  you  may  exchange  historic 
items  in  the  museum  property  account 


without  regard  to  the  FSC  group  or  the 
requirement  in  §  101-46.204(b)(3), 
providlSd  the  exchange  transaction  is 
documented  and  certified  by  the  head  of 
your  agency  to  be  in  the  best  interests 
of  the  Government  and  all  other 
provisions  of  this  part  are  met.  The 
documentation  must  contain  a 
determination  that  the  item  exchanged 
and  the  item  acquired  are  historic  items. 

Subpart  101-46.3— Exchanga/Sala 
Methods 

§101-46.300    What  aratha  exchange 
mathoda? 

Exchange  of  property  may  be 
accomplished  by  either  of  the  following 
two  methods: 

(a)  The  supplier  (e.g.,  a  Government 
agency,  commercial  or  private 
organization,  or  an  individual)  delivers 
the  replacement  property  to  one  of  your 
organizational  units  and  removes  the 
property  being  replaced  from  that  same 
organizational  unit.  This  is  the  normal 
manner  of  exchange. 

(b)  The  suppUer  delivers  the 
replacement  property  to  one  of  your 
organizational  units  and  removes  the 
property  being  replaced  from  a  different 
organizational  unit. 


§101-46.301    Whataratha 


mattwda? 


(a)  You  must  use  the  methods,  terms, 
and  conditions  of  sale,  and  the  forms 
prescribed  in  §  101-45.304  of  this 
subchapter  in  the  sale  of  property  being 
replaced,  except  that  the  provisions  of 
§  101-45. 304-2(a)  of  this  subchapter 
regarding  negotiated  sales  are  not 
appUcable.  Section  3709,  Revised 
Statutes  (41  U.S.C.  5),  specifies  the 
following  conditions  under  which 
property  being  replaced  can  be  sold  by 
negotiation,  subject  to  obtaining  such 
competition  as  is  feasible: 

(1)  The  reasonable  value  involved  in 
the  contract  does  not  exceed  $500,  or 

(2)  Otherwise  authorized  by  law. 

(b)  You  may  sell  property  being 
replaced  by  negotiation  at  ^ed  prices 
in  accordance  with  the  provisions  of 

§  101-45. 304-2(b)  of  this  subchapter. 

§101-46.302    What  are  the  accounting 
raqulramenta  for  ttia  procaada  of  sale? 

Except  as  otherwise  authorized  by 
law,  you  must  account  for  proceeds 
bom  sales  of  personal  property  disposed 
of  under  this  part  in  accordance  with 
the  General  Accounting  Office  Policy 
and  Procedures  Manual  for  Guidance  of 
Federal  Agencies,  Title  7,  Fiscal 
Procediu^s,  Section  5.5D. 


Dated:  January  27,  1998. 
David  J.  Barram, 
Administrator  of  Genera!  Services. 
[FR  Doc.  98-2583  Filed  2-4-98;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC60 

Disaster  Assistance;  Restoration  of 
Dantaged  Facilities 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  The  Federal  Emergency  _ 
Management  Agency  (FEMA)  is 
amending  the  basis  for  determining  the 
eligibility  of  disaster  costs  associated 
with  State  and  local  repair  or 
replacement  standards  adopted  prior  to 
restoration  project  approval  that  change 
the  predisaster  construction  of  a 
damaged  facility.  The  rule  requires  that 
eligible  costs  associated  with  State  and 
local  repair  or  replacement  standards 
(building  codes,  specifications,  or 
standards  required  for  the  construction 
.of  facilities]  be  found  reasonable  and  be 
limited  to  the  standards  that  are  in 
writing  and  formally  adopted  by  the 
State  or  local  government  on  or  before 
the  date  of  the  disaster  declaration.  This 
rule  staggers  the  effective  dates;  the  rule 
will  be  effective  for  local  standards  on 
January  1, 1999,  and  for  State  standards 
on  January  1,2000. 
DATES:  This  rule  is  effective  March  9, 
1998  and  is  applicable  for  local 
goverrunents  on  January  1, 1999  and  for 
States  on  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  M.  Howard,  Ph.D., 
Infrastructure  Support  Division,  Federal 
Emergency  Management  Agency,  room 
713,  500  C  Street  SW.,  Washington  DC 
20472 (202)  646-3243. 
SUPPI.BMENTARY  INFORMATKM:  FEMA  has 

determined  that  standards,  as  dealt  with 
in  44  CFR  206.226(b)(3),  must  be  in 
effect  at  the  time  of  the  disaster  and  not 
at  the  time  of  project  approval.  On 
October  25, 1996.  FEMA  published  a 
proposed  rule  in  the  Federal  Register  at 
61  FR  55262  and  invited  comments  for 
60  days  ending  on  December  24,  1996. 
The  regulation  proposed  that  eligible 
costs  associated  with  State  and  local 
repair  or  replacement  standards  that 
change  the  pre-disaster  construction  of 
a  facility  be  limited  to  the  standards  that 
are  in  place  at  the  time  of  the  disaster 
declaration  date.  The  term  "standards" 


( 
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is  as  defined  in  44  CFR  206.221  and 
includes  construction  codes, 
specifications,  and  standards.  The 
phrase  "in  place"  means  that  standards 
must  be  in  writing,  formally  adopted 
and  implemented  by  the  State  or  local 
government  on  or  before  the  date  of  the 
disaster  declaration.  Comments  were 
received  from  six  (6)  sources 
representing  State  and  local 
governments  and  a  national  association. 

A  frequent  general  comment  was  that 
as  a  consequence  of  any  disaster,  State 
and  local  communities  leam  from  the 
damages  that  occurred  to  facilities  and 
begin  the  process  of  updating  applicable 
standards.  Based  upon  this  conclusion, 
it  was  recommended  in  two  comments 
that  FEMA  allow  applicants  to  upgrade 
codes  and  standards  to  a  set  time  limit 
after  the  declaration  date.  Three  related 
comments  were  made  that  eligibility 
should  remain  as  stated  in  44  CFR 
206.226(b)(3).  FEMA  agrees  that  post- 
disaster  engineering  research  and 
analysis  may  provide  valuable  results 
that  may  be  beneficial  to  building 
standards  development.  However,  after 
thorough  review  of  the  statute  and 
related  documentation,  FEMA 
concludes  that  the  suggested  changes  in 
the  comments  are  not  warranted. 

Section  406  of  the  Stafford  Act. 
"Repair,  Restoration,  and  Replacement 
of  Damaged  Facilities,"  authorizes  the 
President  to  fund  the  repair,  restoration, 
reconstruction,  or  replacement  of  a 
damaged  public  facility  or  private 
nonprofit  facility  "*   "   *  on  the  basis  of 
the  design  of  the  facility  as  it  existed 
immediately  prior  to  the  major  disaster 
and  in  conformity  with  current 
applicable  codes.  speciHcations,  and 
standards*   *   *."  Under  authority 
delegated  by  the  President  to  FEMA, 
FEMA  interprets  the  phrase,  "*   *   *  in 
conformity  with  current  codes, 
specifications,  and  standards  •   '   ""to 
mean  those  standards  (i.e.,  codes, 
specifications,  and  standards  required 
for  the  construction  of  facilities)  that  are 
officially  adopted  and  implemented 
before  the  disaster  declaration  date,  not 
the  project  approval  date.  This 
interpretation  also  is  consistent  with 
earlier  documentation. 

Two  comments  were  made  that  the 
proposed  regulation  was  not  consistent 
with  FEMA's  National  Mitigation 
Strategy.  FEMA  does  not  take  that  view. 
FEMA  encourages  State  and  local 
governments  to  adopt  and  enforce 
reasonable  standards  in  an  effort  to 
mitigate  future  losses.  However.  FEMA 
believes  that  the  responsibility  rests 
with  State  and  local  governments  to  do 
so  before  a  disaster  occurs.  As  part  of 
FEMA's  National  Mitigation  Strategy, 
FEMA  beUeves  that  the  success  of  the 


strategy  depends  on  individuals  and 
government  at  all  levels  acknowledging 
their  vulnerability  and  accepting  their 
responsibility  for  reducing  their 
exposure  to  risk  from  disasters.  The 
adoption  and  enforcement  of  reasonable 
standards  benefit  the  local  community 
by  mitigating  potential  damage  to  its 
infrastructure  and,  in  turn,  reducing  the 
loss  of  life  and  property  from  such 
events.  To  minimize  damages,  standards 
need  to  be  in  effect  and  enforced  at  the 
time  of  the  disaster.  The  provision  of  a 
window  for  post-disaster  enactment  will 
encourage  delays  in  the  implementation 
of  safer  building  practices.  FEMA 
believes  strongly  that  prudent  action  on 
the  part  of  the  State  and  local 
governments  will  help  to  reduce  the 
future  need  for  Federal  disaster 
assistance  and  the  administrative 
burden  on  all  parties  of  administering 
that  assistance. 

One  comment  concerned  the 
interpretation  of  State  and  local 
building  standards  that  contain 
"triggers"  designed  to  require  seismic 
upgrades  for  damaged  structures.  The 
comment  was  made  in  the  context  that 
the  proposed  rule  would  not  resolve  the 
problem  of  the  delays  resulting  from 
disagreements  over  the  reasonableness 
of  the  standards.  The  comment 
highlights  the  practice  of  using  the 
concept  of  "triggers"  for  upgrades  in 
standards.  The  issue  is  two-fold — the 
applicants"  inclusion  of  very  low 
thresholds  that  warrant  very  large 
repairs  and  reconstruction,  and  FEMA's 
authority  to  determine  the 
reasonableness  of  thresholds  and 
standards.  FEMA  continues  to  maintain 
its  authority  to  accept  only  reasonable 
claims  on  recovery  funds.  The  language 
of  the  rule  has  been  amended  to  include 
this  clarification. 

One  comment  was  that  the  proposed 
rule  required  that  the  applicable 
standard  be  in  place  "prior"  to  the 
disaster  declaration  date,  not  "on  or 
before"  that  date  as  described  in  the 
Federal  Register  8UPPt.EMENTARY 
INFORMATION.  The  language  of  the 
regulation  has  been  made  consistent. 

The  comment  period  provided  the 
opportunity  for  the  general  public  and 
governmental  entities  to  respond  to  the 
proposed  rule.  FEMA  believes  this 
period  was  adequate  and  that  no  further 
consultation  is  needed. 

This  rule  staggers  the  effective  dates 
for  local  and  State  governments.  The 
rule  will  be  effective  for  local  standards 
on  January  1. 1999,  and  for  State 
standards  on  January  1,  2000.The 
rationale  for  staggered  effective  dates  is 
to  encourage  local  governments  to  act 
promptly  to  amend  their  codes  and 
standards,  and  also  to  provide  ample 


time  for  all  States,  including  those  that 
have  biennial  legislative  sessions,  to 
amend  applicable  State  codes  and 
standards  in  order  to  be  eligible  for 
reimbursement  of  costs  associated  with 
State  and  local  repair  or  replacement 
standards  that  change  the  pre-disaster 
construction  of  a  facility. 

Until  the  respective  effective  dates, 
current  §  202.226(b)(3)  will  continue  to 
apply,  that  is:  "(3)  Be  in  writing  and 
formally  adopted  by  the  applicant  prior 
to  project  approval  or  be  a  legal  Federal 
or  State  requirement  applicable  to  the 
type  of  restoration." 

National  Environmental  Policy  Act   , 

This  proposed  rule  would  be 
categorically  excluded  from  the 
preparation  of  environmental  impact 
statements  and  environmental 
assessments  as  an  administrative  action 
in  support  of  normal  day-to-day  grant 
activities.  No  environmental  assessment 
or  environmental  impact  statement  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  and  is  not 
expected  (1)  to  adversely  affect  the 
availability  of  disaster  assistance 
funding  to  small  entities,  (2)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (3)  to  create  any  additional 
burden  on  small  entities.  Construction 
costs  incurred  as  a  result  of  more 
stringent  standards  enacted  by  the  State 
or  local  applicant  after  the  date  of  a 
disaster  declaration  will  not  be  eligible 
for  Federal  public  assistance  grant 
funding. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  12612,  Federalism 

In  promulgating  this  rule.  FEMA  has 
considered  the  President's  Executive 
Order  12612  on  Federalism.  This  rule 
makes  no  changes  in  the  division  of 
governmental  responsibilities  between 
the  Federal  government  and  the  States. 
Grant  administration  procedures  in 
accordance  with  44  CFR  Part  13. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,  remain 
the  same.  No  Federalism  assessment  has 
been  prepared. 
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Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  Qvil  Justice  Reform,  dated 
October  25, 1991,  3  CFR,  1991  Comp.. 
p.  359. 

Cengreasional  Review  of  Agency 
Rulemaking 

This  final  rule  has  been  submitted  to 
the  Congress  and  to  the  General 
Accounting  Office  under  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801  et  seq. 
The  rule  is  not  a  "major  rule"  within  the 
meaning  of  that  Act.  It  does  not  result 
in  nor  is  it  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more;  it  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  adverse 
effects"  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 


This  final  rule  is  exempt  (1)  bom  the 
requirements  of  the  Regulatory 
Flexibility  Act,  as  certified  previously, 
and  (2)  from  the  Paperwork  Reduction 
Act. 

This  rule  is  not  an  imfunded  Federal 
mandate  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  Pub.  L.  104-4.  U  does  not  meet  the 
$100,000,000  threshold  of  that  Act.  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  participation  in  a  volimtary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance,  Public  assistance. 

Accordingly,  44  CFR  Part  206  is 
amended  as  follows: 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  ef  seq. /Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127,  44  FR  19367,  3  CFR,  1979 
Comp.,  p.  376;  E.O.  12148,  44  FR  43239,  3 
CFR,  1979  Comp..  p.  412;  and  E.O.  12673.  54 
FR  12571,  3  CFR,  1989  Comp.,  p.  214. 


2.  Section  206.226(b)(3)  is  revised  to 
read  as  follows: 


§206.226 

facilities. 


Restoration  of  damaged 


(b)*  •  • 

(3)(i)  Be  foujid  reasonable,  in  writing, 
and  formally  adopted  and  implemented 
by  the  State  or  local  government  on  or 
before  the  disaster  declaration  date  or  be 
a  legal  Federal  requirement  applicable 
to  the  type  of  restoration. 

(ii)  This  paragraph  (b)  applies  to  local 
governments  on  January  1, 1999  and  to 
States  on  January  1,  2000.  Until  the 
respective  applicability  dates,  the 
standards  must  be  in  writing  and 
formally  adopted  by  the  applicant  prior 
to  project  approval  or  be  a  legal  Federal 
or  State  requirement  applicable  to  the 
type  of  restoration. 
•        •        •        •         • 

Dated:  January  29, 1998. 
Junes  L.  Witt. 
Director. 
IFR  Doc.  98-2711  Filed  2-4-98:  8:45  amj 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Margara  or  Convaraiona  of  Fadarally- 
Inaurad  Cradlt  Unk>na  to  Non  Cradtt 
Union  Statua:  NCUA  Approval 

AQENCV:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  rule:  extension  of 
comment  period. 


r:  On  December  4. 1997  (62  FR 
64185).  the  National  Credit  Union 
Administration  (NCUA)  published  for 
public  comment  a  proposed  rule 
regarding  disclosure  statements  for 
federally-insured  credit  unions 
proposing  to  convert  to  noncredit  union 
status.  The  comment  period  for  this 
proposed  rule  was  to  have  expired  on 
February  2.  1998.  At  the  request  of  a 
trade  association  and  to  encourage 
additional  comments,  the  NCUA  Board 
has  decided  to  extend  the  comment 
period  on  the  proposed  rule.  The 
extended  comment  period  now  expires 
February  16.  1998. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  February  16, 
1998.  Comments  must  be  received  on  or 
before  February  16.  1998. 

AOOnESSES:  Comments  should  be 
directed  to  Becky  Baker.  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration  Board,  1775  Duke 
Street.  Alexandria,  Virginia  22314- 
3428.  Fax  comments  to  (703)  518-6319. 
E-mail  comments  to 
boardmail9ncua.gov.  Please  send 
comments  by  one  method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Division 
of  Gyrations.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 


By  the  National  Credit  Union 
Administration  Board  on  )anuary  30. 1998. 

Becky  BaJcar, 

Secretary  to  the  Board. 

IFR  Doc.  98-2820  Filed  2-4-98;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708b 

Margara  of  FadaraUy-lnaurad  Cradit 
Unlona;  Voluntary  Tarminatlon  or 
Convaraion  of  Inaurad  Statua 

Aoecv:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  rule:  extension  of 
comment  period. 

summary:  On  December  4. 1997  (62  FR 
64187).  the  National  Credit  Union 
Administration  (NCUA)  published  for 
public  comment  a  proposed  rule 
regarding  disclosure  statements  for 
federally-insured  credit  unions 
proposing  to  convert  to  nonfederal 
insurance  or  to  terminate  federal 
insurance.  The  comment  period  for  this 
proposed  rule  was  to  have  expired  on 
February  2. 1998.  At  the  request  of  a 
trade  association  and  to  encourage 
additional  comments,  the  NCUA  Board 
has  decided  to  extend  the  comment 
{>eriod  on  the  proposed  rule.  The 
extended  comment  period  now  expires 
February  16, 1998. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration  Board.  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428.  Fax  comments  to  (703)  518-6319. 
E-mail  comments  to 
boardmaildncua.gov.  Please  send 
comments  by  one  method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp.  Staff  Attorney.  Division 
of  Operations.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 

By  the  National  Credit  Union 
Administration  Board  on  )anuary  30. 1998. 
Becky  Bakar, 
Secretary  to  the  Board 
IFR  Doc.  98-2816  Filed  2-4-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14  CFR  Part  39 

Podwt  No.  97-CE-42-AO] 

RIN2120-AA64 

AirwortMnaaa  Diraetivaa;  80CATA— 
Qroupa  AEROSPATIALE  Modal  TBM 
TOOAirplanaa 

AtoCY:  Federal  Aviatkfn 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA— Groupe  AEROSPATIALE 
Model  TBM  700  airplanes.  The 
proposed  action  would  require 
modifying  the  airplane's  left-hand  (LH) 
front  side  lower  panel.  The  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  interference 
between  the  side  trim  of  the  LH  front 
side  lower  panel  and  the  roll  control 
compass  on  the  LH  wheel  assembly, 
which,  if  not  corrected,  could  result  in 
loss  of  directional  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  3,  1998. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-42- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
SOCATA— Groupe  AEROSPATIALE, 
Support  Client/Customer  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  B  P 
930,  F65009  Tarbes  Cedex.  France: 
telephone  (33)  62.41.73.00;  facsimile 
(33)  62.41.76.54,  or  the  Product  Support 
Manager,  SOCATA— Groupe 
AEROSPATIALE.  North  Perry  Airport, 
7501  Pembroke  Road.  Pembroke  Pines. 
Florida  33023;  telephone  (954)  964- 
6877;  facsimile:  (954)  964-1668.  This 
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information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate.  1201 
Walnut  Street,  suite  900,  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169.     * 
SUPPLByeHTARY  INFORMATION: 

Conuneiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contafned  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  befoi« 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acluiowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-42-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France. 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  SOCATA 
Model  TBM  700  airplanes.  The  DGAC 
reports  that  there  have  been  incidents 
involving  interference  between  the  roll 
control  compass  on  the  left-hand  (LH) 
wheel  assembly  and  the  LH  front  side 
lower  trim  panel  on  these  airplanes. 


This  condition,  if  not  corrected,  could 
result  in  loss  of  directional  control  of 
the  airplane. 

Relevant  Service  Information 

SOCATA  has  issued  Service  Bulletin 
No.  SB  70-061-25,  dated  June  1995. 
which  specifies  procedures  for  checking 
the  trim  panel  for  correct  position, 
fwrforming  a  preflight  inspection,  and 
modifying  the  LH  front  side  lower 
panel. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  95-166(B),  dated  September 
13. 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

The  FAA's  Determination 

The  SOCATA  Model  TBM  700 
airplane  is  manufactured  in  France  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29J  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC.  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  SOCATA  Model  TBM 
700  airplanes  of  the  same  typ>e  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  modifying 
the  LH  front  side  lower  trim  panel.  The 
FAA  is  not  proposing  that  this  action 
require  the  specified  check  for  correct 
position  of  the  trim  panel  or  the 
preflight  inspection  of  the  trim  panel. 
Instead,  the  FAA  is  proposing  that  the 
o{>erators  of  the  airplanes  registered  in 
the  United  States  accomplish  only  the 
modification  portion  that  is  required  by 
the  SOCATA  service  bulletin  and  the 
DGAC  AD.  Accomplishment  of  the 
proposed  modification  would  be  in 
accordance  with  the  service  bulletin 
previously  referenced. 

Cost  Impact 

The  FAA  estimates  that  40  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  4  hours  per  airplane  to 
accomplish  the  proposed  action,  and 


that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $15  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,200  or  $255  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory       ^ 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AnwndMf] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Socata— Groupe  Aeroqiatiale:  Docket  No. 
97-CE-42-AD. 

Applicability:  Model  TBM-700  airplanes, 
serial  numbers  24.  26,  27.  29  to  32.  34.  36 
to  106,  and  all  serial  numbers  equipped  with 
modification  MOD  70-019-25.  or 
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supplemenUl  type  certificate  (STC) 
SA2786CE,  certificated  in  any  category. 

Nota  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owDor/operator  must  request  approval  lor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effoct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  interference  between  the  side 
trim  of  the  left-hand  (LH)  side  lower  panel 
and  the  roll  control  compass  on  the  LH  wheel 
assembly,  which,  if  not  corrected,  could 
result  in  loss  of  directional  control  of  the 
airplane,  accomplish  the  following: 

(a)  Modify  the  LH  front  side  lower  panel 
in  accordance  with  part  "B. 
MODmCATlON"  of  the 
AOCXJMPUSHMENT  INSTRUCTIONS 
section  of  SCXLATA  Service  Bulletin  No. 
SB70-061-25,  dated  June.  1995. 

(b)  The  instructions  in  this  AD  take 
precedence  over  part  "A.  CHECK:  DURING 
EACH  PREFLIGHT  INSPECTION"  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  in  SOCATA  Service  Bulletin  No. 
SB70-061-25.  dated  )une.  1995. 

(c)  Special  flight  permiU  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
.can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  Airplane  Certification  Service. 
FAA,  1201  Walnut.  Suite  900.  Kansas  Qty. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  SOCATA  Service  Bulletin 

No.  SB  70-061-25.  dated  June  1995.  should 
be  directed  to  SOCATA— Groupe 
AEROSPATIALE.  Support  aient/Custoroer 
Support.  Aerodrome  Tarbes-Ossun-Lourdes. 
B  P  930.  F65009  Tarbes  Cedex.  France: 
telephone  (33)  62.41.73.00:  facsimile  (33) 
62.41.76.54,  or  the  Product  Support  Manager 
SOCATA— Groupe  AEROSPATIALE.  North 
Perry  Airport.  7501  Pembroke  Road. 
Pembroke  Pines.  Florida  33023;  telephone 
(954)  964-««77:  facsimile:  (954)  964-1668. 


This  service  information  may  be  examined  at 
the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  Room  1558, 601  E.  12th 
Street.  Kansas  Qty,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  the  French  AD  95-166(B).  dated 
September  13. 1995. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
28. 1998. 

Teiry  L.  Chaelwm. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  98-2773  Filed  2-4-98;  8:45  ami 
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DEPARTMENT  OF  TRAHSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Part  39 

podwt  No.  •7-NM-2e3-AO] 

RIN  212(>-AAe4 

Alrworthinass  DiraeHvas;  Aaroapatiala 
Modal  ATR72  Sariaa  Alrplanas 

AOENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would 
require  a  one-time  higji  friaquency  eddy 
current  inspection  to  detect  cracking  of 
the  lower  fuselage  structure,  and  repair, 
if  necessary.  This  proposal  also  would 
require  modification  of  certain  fastener 
holes  in  the  lower  fuselage  structure. 
This  proposal  is  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  airplane  due 
to  fatigue  cracking  in  the  lower  fuselage 
structure. 

DATES:  Comments  must  be  received  by 
March  9. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
263-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayoime. 
31060  Toulouse,  Cedex  03.  France.  This 


information  may  be  examined  at  the 

FAA,  Transport  Airplane  Directorate. 

1601  Lind  Avenue.  SW.,  Renton, 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nonnan  B.  Martenson,  Manager, 
InteroAtional  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUPPI^MBITARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propositi  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above^  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall. regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  97-NM-263-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-263-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discnanon 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR72  series 
airplanes.  The  DGAC  advises  that  the 
results  of  full-scale  fatigue  testing  on  a 
Model  ATR72  test  article  revealed  that 
fatigue  cracks  may  develop  in  the  lower 


Federal  Register /Vol.  63.  No.  24 /Thursday,  February  5,  1998 /Proposed  Rules 


5901 


fuselage  structure  in  the  area  of  the  side 
brace  fitting  near  frame  25.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Rdevant  Service 
Information 

Aerospatiale  has  issued  Service 
Bulletins  ATR72-53-1022,  Revision  2, 
dated  February  20, 1995;  ATR72-53- 
1034,  Revision  1,  dated  March  28, 1995; 
and  ATR72-53-1053,  Revision  1,  dated 
March  28, 1995.  These  service  bulletins 
describe  procediu«s  for  a  one-time  high 
frequency  eddy  current  inspection  to 
detect  cracking  of  the  lower  fuselage 
structure;  and  modification  of  certain 
fastener  holes  in  the  lower  fuselage 
structure  in  the  area  of  the  side  brace 
fitting  near  frame  25  on  the  left-  and 
right-hand  sides.  Accomplishment  of 
the  actions  specified  in  these  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  E)GAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  94-191- 
022(B),  dated  August  17, 1994.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
E)GAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously;  except  that  the  repair  of  any 
crack  or  oversize  hole  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 


Cost  Impact 

The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Accomplishment  of  the  actions 
specified  in  Aerospatiale  Service 
Bulletin  ATR72-53-1022  would  take 
approximately  80  work  hoxas  per 
airplane,  at  an  average  labor  rate  of  S60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  of  the 
actions  specified  in  this  service  bulletin 
and  proposed  by  this  AD  is  estimated  to 
be  $4,800  per  airplane. 

Accomplishment  of  the  actions 
specified  in  Aerospatiale  Service 
Bulletin  ATR72-53-1034  would  take 
approximately  65  work  hoiu^  per 
airplane,  at  an  average  labor  rate  of  S60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figiu«s, 
the  cost  impact  on  U.S.  operators  of  the 
actions  specified  in  this  service  bulletin 
and  proposed  by  this  AD  is  estimated  to 
be  $3,900  per  airplane. 

Accomplishment  of  the  actions 
specified  in  Aerospatiale  Service 
Bulletin  ATR72-53-1053  would  take 
approximately  65  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  of  the 
actions  specified  in  this  service  bulletin 
and  proposed  by  this  AD  is  estimated  to 
be  $3,900  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
■  the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

AccordinglyTpursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  97-NM-263-AD. 

Applicability:  Model  ATR72  series 
airplanes  on  which  Aerospatiale 
Modification  2879  or  Modification  2628  has 
not  been  incorporated,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance  ^ 
of  the  requirements  of  this  AD  is  aftected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  airplane  due  to  fatigue  cracking  in  the 
lower  fuselage  structure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  17.500  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Except  as  provided  in  paragraph 
(b)  of  this  AD,  perform  a  one-time  high 
frequency  eddy  current  inspection  to  detect 
fatigue  cracking  around  the  fastener  holes  in 
the  lower  fuselage  structure  in  the  area  of  the 


5902 


Federal  Ragi«ter/Vol.  63,  No.  24 /Thursday.  February  5.  1998 /Proposed  Rules 


Federal  Register / Vol.  63,  No.  24 /Thursday,  February  5,  1998 /Proposed  Rules 


5903 


side  brace  fitting  near  frame  25  on  the  left- 
and  right-hand  sides,  and  modify  crack-free 
fastener  holes,  as  required  by  paragraph  (aKD 
and/or  (a)(2)  of  this  AD.  as  applicable. 

(1)  For  airplanes  on  which  Aerospatiale 
Modification  2879  has  not  been  installed: 
Perform  the  inspection  and  modification  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-53-t022.  Revision  2.  dated 
February  20. 1995. 

(2)  For  airplanes  on  which  Aerospatiale 
Modification  2628  has  not  been  installed: 
Perform  the  inspection  and  modifications  in 
accordance  with  Aerospatiale  Service 
Bulletins  ATR72-53-1034.  Revision  1.  and 
ATR72-53-1053.  Revision  1.  both  dated 
March  28. 1995. 

(b)  If  any  crack  or  oversize  hole  is  found 
during  the  accomplishment  of  paragraph  (a) 
of  this  AO.  and  if  any  service  bulletin  listed 
in  paragraph  (a)  of  this  AD  specifies  to 
contact  the  manufacturer  for  an  appropriate 
corrective  action:  Prior  to  further  flight, 
repair  the  discrepancy  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

N«(t  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  94-191- 
022(B).  dated  August  17. 1994. 

Issued  in  Renton.  Washington,  on  January 
29. 1998. 

Durell  M.  Padenon, 
Acting  Manager.  Transport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-2782  Filed  2-4-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 
14  CFR  Part  39 

[Dodwt  Na  97-NM-291-AD] 

RIN  2120-AAe4 

Airworthlneaa  Directivea;  Saab  Modal 
SAAB  SF340A  and  SAAB  340B  Serlea 
Airplanaa 

AQOICY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
340B  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  to 
detect  discrepancies  of  the  flight  idle 
stop  override  mechanism,  and 
corrective  action,  if  necessary.  This 
proposal  is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  increased  braking 
distance  for  landings  that  require  the 
flight  idle  stop  override,  resulting  from 
the  combination  of  failure  of  the 
override  mechanism  and  inability  of  the 
power  levers  to  be  moved  below  the 
flight  idle  position  after  touchdown. 
DATES:  Comments  must  be  received  by 
March  9,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
291-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  vfiM  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-291-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-291-AD.  1801  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that  it 
has  received  a  report  of  an  incident  in 
which  a  flight  crew,  when  attempting  to 
use  the  automatic  flight  idle  stop 
override  that  was  required  during 
landing,  discovered  the  override  knob 
was  stuck  in  position  in  the  control 
quadrant.  Subsequent  inspection  of  the 
override  knob  mechanism  revealed  that 
cablewire  was  stuck  in  its  conduit 
between  the  knob  and  the  uplock 
mechanism.  It  appeared  that  the 
cablewire  may  have  become  stuck 
during  modification  of  the  control 
quadrant  for  installation  of  the 
automatic  flight  idle  stop.  Similar 
sticking  may  occur  on  other  airplanes 


that  have  been  modified  in  a  similar 
manner.  This  condition,  if  not  corrected, 
could  result  in  inabiUty  to  move  the 
power  levers  below  the  flight  idle 
position  after  touchdown,  which  could 
result  in  increased  braking  distance. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
76-041,  dated  May  29, 1997,  and 
Revision  01,  dated  July  2, 1997,  which 
describe  procedures  for  a  one-time 
inspection  to  detect  whether  the 
override  knob  moves  freely  without 
scratching  or  jamming  in  the  control 
quadrant.  For  any  discrepant 
mechanism,  this  service  bulletin 
describes  procedures  for  replacement  of 
the  control  quadrant  with  a  new  or 
serviceable  control  quadrant.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  SAD  1-116, 
dated  June  9, 1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  256  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 


operators  is  estimated  to  be  $15,360,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  - 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB:  Docket  97-NM-291-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -004  through  -159 


inclusive:  and  SAAB  340B  series  airplanes, 
serial  numbers  -160  through  -379  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  bx  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  increased  braking  distance  for 
landings  that  require  the  flight  idle  stop 
override,  resulting  from  the  combination  of 
failure  of  the  override  mechanism  and 
inability  of  the  power  levers  to  be  moved 
below  the  flight  idle  position  after 
touchdown,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  one-time  inspection  of 
the  flight  idle  stop  override  mechanism  to 
detect  any  discrepancy,  in  accordance  with 
Saab  Service  Bulletin  340-76-041.  dated 
May  29, 1997,  or  Revision  01,  dated  July  2. 
1997.  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  control  quadrant 
with  a  new  or  ser\-iceable  control  quadrant  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  1- 
116,  dated  June  9, 1997. 

Issued  in  Renton,  Washington,  on  January 
29, 1998. 

Dureil  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-2781  Filed  2-4-98;  8:45  am) 
BIUJNO  CODE  4t10-1S^  ' 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doetot  Ho,  97-CE-108-AO] 

RIN2120-AA64  ^ 

Airworthiness  Directives;  Alexander 
Schleicher  Model  ASK-21  Sailplanes 

AOBCV:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NFRM). 


r:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Alexander 
Schleicher  Model  ASK-21  sailplanes. 
The  proposed  action  would  require 
removing  certain  pages  hx>m  the 
sailplane  flight  manual  and  replacing 
these  pages  with  new  pages  having 
different  information  regarding  spin  and 
stall  recovery.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  speciRed  by  the 
proposed  AD  are  intended  to  prevent 
operators  from  using  inaccurate  stall 
and  spin  recovery  information  provided 
in  the  sailplane  flight  manual  (SFM), 
which,  if  not  corrected,  could  result  in 
the  inability  to  recover  from  a  spin  or 
stall  during  flight. 

DATES:  Comments  must  be  received  on 
or  before  March  3.  1998. 
AOORES8CS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97— CE- 
lOa— AD.  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  hoUdays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher, 
Segelflugzeugbau.  6416  Poppenhausen, 
Wasserkuppe.  Federal  Repubhc  of 
Germany;  telephone  49.6658.890  or 
49.6658.8920;  facsimile:  49.6658.8923 
or  49.6658.8940.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOA  FURTHER  INFORMATION  CONTACT:  Mr. 
).  Mike  IGesov,  Project  Officer, 
Sailplanes/Gliders.  Small  Airplane 
Directorate,  Aircraft  Certification 
Service.  FAA,  1201  Walnut,  suite  900. 
Kansas  Qty,  Missouri  64106;  telephone 
(816)  426-6932:  facsimile  (816)  426- 
2169.  > 


SUPPI.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  sp>ecified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
|}ostcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97— CE-108— AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97— CE-108— AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Alexander 
Schleicher  Model  ASK-21  sailplanes. 
The  LBA  reports  that  the  manufacturer's 
flight  manual  does  not  accurately 
document  the  stall  and  spin 
characteristics.  The  safety  of  the 
operator  and  the  sailplane  could  be  at 
risk  when  relying  on  the  information 
contained  in  the  SFM.  The  inaccuracy 
of  the  SFM,  if  not  corrected,  could  result 
in  the  inability  of  the  operator  to  recover 
from  a  stall  or  spin  during  flight. 


Relevant  Service  Information 

Alexander  Schleicher  has  issued 
Technical  Note  No.  23.  dated  January 
29. 1991,  which  specifies  procedures  for 
removing  SFM  pages  2.  22,  24.  33.  and 
34,  and  replacing  these  pages  with  new 
pages  of  the  same  numbers,  but  have  a 
footnote  "TN  23  dated  Jan  1991." 

The  LBA  classified  this  service 
bulletin  as  mandatoir  and  issued  AD 
91-112  Schleicher,  dated  June  19. 1991, 
in  order  to  assure  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

The  FAA's  Detenninatioa 

The  Alexander  Schleicher  Model 
ASK-21  sailplane  model  is 
manufactured  in  Germany  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA,  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASK-21  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
removing  certain  pages  from  the 
Alexander  Schleicher  Model  ASK-21 
SFM,  and  replacing  them  with  new 
pages  of  the  same  numbers,  dated 
January.  1991.  Accomplishment  of  the 
proposed  SFM  change  would  be  in 
accordance  with  the  Action  section  of 
Alexander  Schleicher  Technical  Note 
No.  23.  dated  January.  1991. 

Cost  Impact 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  The  SFM 
pages  are  provided  by  the  manufacturer 
at  no  cost  to  the  owner/operator. 
Inserting  the  pages  into  the  SFM  may  be 
performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  section  43.7  of  the 


Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations 
(14  CFR  43.9).  Based  on  these  figures, 
there  is  no  cost  impact  of  the  proposed 
AD  on  U.S.  owners/operators  because 
the  proposed  action  can  be 
accompUshed  by  the  owner/operator. 

Proposed  Compliance  Tinle 

The  proposed  action,  the  LBA  AD. 
and  the  Alexander  Schleicher  Technical 
Note  No.  23.  dated  January  29, 1991, 
diRier  on  the  compliance  time.  The  LBA 
AD  and  the  Technical  Note  require  that 
the  replacement  of  the  SFM  pages  be 
accomplished  at  the  next  annual 
inspection. 

The  FAA  is  proposing  a  calendar 
compliance  time  instead  of  the  next 
annual  inspection  because  the  service 
history  on  the  U.S.-registered  Schleicher 
Model  ASK-21  sailplane  does  not 
warrant  a  need  for  immediate 
compliance,  and  because  each  sailplane 
has  a  different  time  for  the  next  annual 
inspection.  The  calendar  compliance 
will  ensure  that  all  of  the  sailplanes 
have  changed  the  flight  manual  and  be 
aware  of  the  new  information  at 
approximately  the  same  time. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  GFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHiNESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alexander  Sdileiclier:  Docket  No.  97-CE- 
108-AD. 

Applicability:  Model  ASK-21  sailplanes, 
serial  numbers  21-001  through  21-205, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  rep>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 

To  prevent  operators  from  using  inaccurate 
stall  and  spin  recovery  information  provided 
in  the  sailplane  flight  manual  (SFM),  which, 
if  not  corrected,  could  result  in  the  inability 
to  recover  from  a  spin  or  stall  during  flight, 
accomplish  the  following: 

(a)  Remove  pages  2,  22.  24.  33,  and  34  from 
the  Alexander  Schleicher  Model  ASIC-21 
SFM.  and  replace  these  pages  with  new  pages 
of  the  same  numbers  that  have  footnote  "TN 
23  dated  Jan  1991".  in  accordance  with 
Alexander  Schleicher  ASK  21  Technical  Note 
No.  23.  dated  January  29. 1991. 

(b)  Incorporating  the  SFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  AviaUon  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  23,  dated  January  29,  1991.  should 
be  directed  to  Alexander  Schleicher, 
Segelflugzeugbau.  6416  Poppenhausen. 
Wasserkuppe.  Federal  Republic  of  Germany: 
telephone  49.6658.890  or  49.6658.8920: 
facsimile:  49.6658.8923  or  49.6658.8940. 
This  service  information  may  be  examined  at 
the  FAA.  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  91-112  Schleicher,  dated 
June  19. 1991. 

Issued  in  Kansas  City,  Missouri,  on  January 
29. 1998. 

Terry  L.  Chasteen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-2780  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910.1035 
[Doclcet  No.  H-371] 
RIN  1218-nAB46 

Occupational  Exposure  to 

TutMTCUlOSiS 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule;  correction  notice; 
announcement  of  hearings  sites  and 
dates. 

summary:  With  this  notice,  OSHA  is 
correcting  the  deadline  for  the 
submission  of  written  comments  on  its 
proposed  standard  for  occupational 
exposure  to  tuberculosis  and  is 
announcing  the  dates  and  locations  of 
the  informal  public  hearings  to  be  held 
in  Los  Angeles,  California,  and  New 
York  City.  New  York,  and  Chicago, 
Illinois. 

DATES:  Written  comments  on  the 
proposed  standard  and  Notices  of  Intent 
to  Appear  at  the  hearings  must  be 
postmarked  on  or  before  February  17, 
1998. 
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The  hearings  will  begin  April  7. 1998. 
in  Washington.  D.C.;  May  5. 1998.  in 
Los  Angeles,  CA;  May  19,  1998,  in  New 
York  City.  NY.  and  June  2. 1998.  in 
Chicago.  IL.  starting  at  10:00  a.m.  on  the 
Tirst  day  at  each  location  and  at  9:00 
a.m.  on  succeeding  days. 
ADDRESSES:  Comments  on  the  proposed 
standard,  Notices  of  Intent  to  Appear  at 
the  hearings,  testimony,  and 
documentary  evidence  are  to  be 
submitted  in  quadruplicate  to  the 
Docket  Officer.  Docket  No.  H-371. 
Room  N-2625.  U.S.  Department  of 
Labor.  200  Constitution  Ave..  NW. 
Washington.  DC  20210,  telephone  (202) 
219-7894.  Comments  of  10  pages  or 
fewer  may  be  transmitted  by  fax  to  (202) 
219-5046,  provided  the  original  and 
three  copies  are  sent  to  the  Docket 
Officer  thereafter. 

The  hearing  locations  are: 
Washington,  DC.  The  Frances  Perkins 
Building  Auditorium.  U.S.  Department 
of  Labor.  200  Constitution  Avenue.  NW; 
Los  Angeles.  CA.  Los  Angeles 
Convention  Center,  Room  409  A.  1204 
South  Figueroa  Street;  New  York  City, 
NY.  U.S.  Department  of  Labor.  Rooms 
831  A  and  B  and  841  C  and  D.  201 
Varick  Street;  Chicago.  IL.  State  of 
Illinois  Building.  Room  C-500, 160 
North  LaSalle  Street. 
FOR  nmTHER  INFOMfU'HON  CONTACT: 
Bonnie  Friedman.  Office  of  Information 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration. 
Room  N-3647.  U.S.  Department  of 
Labor.  200  Constitution  Ave..  NW. 
Washington.  DC  20210,  Telephone  (202) 
219-8148,  FAX  (202)  219-5986. 
SUPPlfMBfTARV  information:  OSHA's 
proposed  standard  on  Occupational 
Exposure  to  Tuberculosis  was  published 
October  17.  1997  (62  PR  54160).  On 
December  12. 1997.  OSHA  extended  the 
deadlines  for  written. comments.  Notices 
of  Intent  to  Apftear,  and  written 
testimony  and  documentary  evidence. 
OSHA  also  rescheduled  the 
Washington,  D.C.  informal  public 
hearings  and  added  three  additional 
hearings  sites. 

In  that  notice,  the  deadline  for  written 
comments  and  Notices  of  Intent  to 
Appear  was  incorrectly  reported;  the 
correct  date  for  this  deadline  is  February 
17, 1998.  The  deadline  for  submission 
of  written  testimony  for  parties 
requesting  more  than  10  minutes  at  the 
public  bearings  or  submitting 
documentary  evidence  is  February  27. 
1998. 

OSHA  also  announced  in  that  notice 
that  the  Agency  would  publish  the  dates 
and  locations  of  the  three  additional 
hearing  sites  when  that  information 
became  available.  Those  dates  and 


locations  are  as  follows:  Los  Angeles. 
CA.  beginning  May  5. 1998,  at  the  Los 
Angeles  Convention  Center,  Room  409 
A,  1204  South  Figueroa  Street;  New 
York  City,  NY,  banning  May  19. 1998. 
at  the  U.S.  Department  of  Labor,  Rooms 
831  A  and  B  and  841  C  and  D,  201 
Varick  Street;  Chicago,  IL,  beginning 
June  2, 1998,  at  the  State  of  Illinois 
Building,  Room  C-500, 160  North 
LaSalle  Street. 

All  other  information  pertaining  to 
the  filing  of  written  comments.  Notices 
of  Intent  to  Appear,  written  testimony 
and  documentary  evidence  can  be  found 
in  either  the  proposed  tuberculosis  rule 
(62  FR  54160;  at  54283)  or  the  extension 
notice  for  the  proposal  (62  FR  65388). 

Authority 

This  document  has  been  prepared 
under  the  direction  of  Charles  N. 
Jeffress.  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.  Washington.  D.C.  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  Health  Act  (29 
U.S.C.  655).  Secretary  of  Labor's  Order 
6-96.  (62  FR  111)  and  29  CFR  Part  1911. 

Signed  at  Washington.  D.C.  on  this  2nd  day 
of  February,  1998. 
Charlaa  N.  JeAvw, 
Assistant  Secretary  of  Labor. 
IFR  Doc.  98-2906  Filed  2-3-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

{FRL-6961-«] 

RIN206a-AH26 

Protection  of  Stratoaphartc  Ozena: 
Control  of  Methyl  Bromida  Emiaalona 
Through  Uaa  of  Tarpa 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed 

determination. 


t:  Through  this  action  EPA  is 
proposing  a  determination  that 
requiring  the  use  of  gas  impermeable 
tarps  to  control  emissions  of  the 
pesticide  methyl  bromide  is  not 
appropriate  under  section  608(a)(2)  of 
the  Clean  Air  Act  at  this  time.  This 
proposed  determination  is  also  being 
issued,  pursuant  to  a  consent  decree,  as 
a  direct  final  determination  in  the  final 
rules  section  of  today's  Federal 
Register.  A  detailed  discussion  of  the 
reasoning  for  this  proposed 
determination  is  set  forth  in  the  direct 


final  determination  and  the 
accompanying  study  referred  to  therein. 
If  no  adverse  comment  is  timely 
received,  no  further  action  will  be  taken 
with  respect  to  this  proposal  and  the 
direct  final  determination  will  become 
final  on  the  date  provided  in  that  action. 
DATES:  Comments  must  be  received  by 
March  9, 1998. 

ADDRESSES:  Comments  on  this  proposed 
determination  should  be  addressed  to 
Public  Docket  No.  A-98-07,  U.S. 
Environmental  Protection  Agency,  OAR 
Docket  and  Information  Center,  Room 
M-1500,  Mail  Code  6102,  401  M  Street. 
S.W..  Washington.  D.C.  20460.  The 
docket  may  be  inspected  from  8:00  a.m. 
until  5:30  p.m.,  weekdays.  The  docket 
phone  number  is  (202)  260-7548,  and 
the  fax  number  is  (202)  260-4400.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials.  A  second 
copy  of  any  conunents  should  also  be 
sent  to  Carol  Weisner.  U.S. 
Environmental  Protection  Agency. 
Stratospheric  Protection  Division,  401 
M  Street.  SW.  Mail  Code  6205J. 
Washington.  DC  20460.  if  by  mail,  or  at 
501  3rd  Street.  N.W..  Washington,  DC 
20001,  if  comments  are  sent  by  courier 
delivery. 

FOR  FURTHBI  INFORMATION  CONTACT: 
Carol  Weisner  at  (202)  564-9193  or  fax 
(202)  565-2096,  U.S.  Environmental 
Protection  Agency,  Stratospheric 
Protection  Division,  401  M  Street,  S.W., 
Mail  Code  6205-),  Washington,  DC 
20460. 

SUPPI.EMENTARY  INFORMATION:  If  no 
adverse  comment  is  timely  received,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  determination 
and  the  direct  final  determination  in  the 
final  rules  section  of  today's  Federal 
Register  will  be  final  and  become 
effective  in  accordance  with  the 
information  discussed  in  that  action.  If 
adverse  comment  is  timely  received,  the 
direct  final  determination  will  be 
withdrawn  and  all  public  comments 
will  be  addressed  in  a  subsequent  final 
determination.  The  Agency  will  not 
institute  a  second  comment  period  on 
this  proposed  determination;  therefore, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

For  more  detailed  information  and  the 
rationale  supporting  this  proposed 
determination,  the  reader  should  review 
the  information  provided  in  the  direct 
final  determination  in  the  final  roles 
section  of  today's  Federal  Register. 

I.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

Executive  Order  12866  (58  FR  51735. 
October  4. 1993)  provides  for 


interagency  review  of  "significant 
regulatory  actions."  It  has  been 
determined  by  the  Office  of 
Management  and  Budget  (OMB)  and 
EPA  that  this  action,  which  is  a 
proposed  determination  that  requiring 
the  control  of  methyl  bromide  emissions 
through  the  use  of  tarps  is  not 
appropriate,  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-602.  requires  that  Federal 
agencies,  when  developing  regulations, 
consider  the  potential  impact  of  those 
regulations  on  small  entities.  Because 
this  action  is  a  proposed  determination 
that  requiring  the  control  of  methyl 
bromide  emissions  through  the  use  of 
tarps  is  not  appropriate,  the  Regulatory 
Flexibility  Act  does  not  apply.  By  its 
nature,  this  action  will  not  have  an 
adverse  effect  on  the  regulated 
community,  including  small  entities. 

n.  Judicial  Review 

Because  this  proposed  determination 
is  of  nationwide  scope  and  effect,  under 
section  307(b)(1)  of  die  Act,  judicial 
review  of  this  action  is  available  only  by 
the  fiUng  of  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  within  sixty 
days  of  publication  of  this  action  in  the 
Federal  Register. 

List  of  Subiects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  January  30, 1998. 
Carol  M.  Browner. 
Administrator 

(FR  Doc.  98-2873  Filed  2-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144  and  146 
[FRL-6962-7] 

Additional  StakahokJar  Meeting  on 
Ravisiona  to  the  Underground 
Injection  Control  Ragulationa  for  Claaa 
V  Injection  Wella 

AQBilCY:  Environmental  Protection 

Agency. 

ACTION:  Announcement  of  additional 

stakeholder  meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  hold  a  pubUc 
meeting  on  February  19. 1998  in  San 
Francisco.  CA.  The  purpose  of  this 
meeting  is  to  gather  information  and 
collect  opinions  from  parties  who  will 
be  affected  by  or  are  otherwise 
interested  in  the  Revisions  to  the 
Undergroimd  Injection  Control  (UIC) 
Regulations  for  Class  V  Injection  Wells. 
Typically.  Class  V  wells  are  shallow 
wells  which  inject  a  variety  of  fluids 
directly  below  the  land  surface.  The 
Class  V  wells  imder  consideration  for 
new  requirements  include  motor  vehicle 
waste  disposal  wells,  cesspools,  and 
industrial  waste  disposal  wells  in 
ground  water-based  soiuce  water 
protection  areas.  EPA  will  consider  the 
comments  and  views  expressed  in  these 
meetings  in  developing  the  proposed 
regulation.  EPA  encourages  the  full 
participation  of  all  stakeholders 
throughout  this  process. 
DATES:  The  stakeholder  meeting 
regarding  the  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
will  be  held  on  February  19. 1998. 9:30 
a.m.  to  3:30  p.m.  PST  in  San  Francisco. 
CA. 

ADDRESSES:  To  register  for  the  meeting, 
please  contact  the  EPA  Safe  Drinking 
Water  Hotline  at  1-800-426-4791.  or 
Jennifer  Greenamoyer  of  EPA's  Office  of 
Ground  Water  and  Drinking  Water  at 
(202)  260-7829.  Participants  registering 
in  advance  will  be  mailed  a  packet  of 
materials  before  the  meeting.  Interested 
parties  who  cannot  attend  the  meeting 
in  person  may  participate  via 
conference  call  and  should  register  with 
the  Safe  Drinking  Water  Hotline. 
Conference  lines  will  be  allocated  on 
the  basis  of  first-reserved,  first  served. 
The  stakeholder  meeting  will  be  held  in 
the  following  location:  Second  Floor. 
Room  C.  75  Hawthorne  Street.  San 
Francisco.  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791.  For  information  on  the  activities 
related  to  this  rulemaking,  contact: 
Jennifer  Greenamoyer.  U.S.  EPA  at  (202) 
260-7829. 

SUPPt.EMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  is 
developing  revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
(40  CFR  parts  144  and  146)  to  address 
the  risk  posed  by  Class  V  injection  wells 
to  drinking  water  supplies.  EPA  is 
considering  changes  to  the  Class  V 
Underground  Injection  Control 
regulations  that  would  add  new 


requirements  for  relatively  high-risk 
Class  V  wells  in  areas  near  drinking 
water  supplies.  Under  consideration  is  a 
ban  on  Class  V  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools  located  in  ground  water-based 
source  water  protection  areas  being 
delineated  by  States  under  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act.  In  addition,  fluids  released  in  Class 
V  industrial  waste  disposal  wells  in 
ground  water-based  source  water 
protection  areas  could  be  required  to 
meet  certain  standards  of  quality. 

EPA  is  considering  proposing  these 
new  requirements  because  available 
information  shows  that  Class  V  motor 
vehicle  waste  disposal  wells,  cesspools, 
and  industrial  waste  disposal  wells  pose 
a  high  risk  of  ground  water 
contamination.  Targeting  the 
requirements  to  those  wells^ear  ground 
water-based  drinking  water  supplies 
would  achieve  substantial  protection  of 
underground  sources  of  drinking  water. 
The  rule  addressed  in  this  notification 
is  being  developed  in  response  to  a 
January  28. 1997  consent  decree  with 
the  Sierra  Club  Legal  Defense  Fund  and 
has  a  court  deadline  of  June  18.  1998  for 
proposal  and  July  31, 1999  for  finaL 
Cynthia  C.  Dougherty. 

Director,  Office  of  Ground  Water  and  Drinking 
Water 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 
[OPP-300602;  FRL-674»-«| 
RIN  2070-AC18 

Revocation  of  Toleiances  for  Canceled 
FoodUi 


AQB4CY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  the  tolerances  listed  in  this 
document.  EPA  is  proposing  to  revoke 
these  tolerances  because  EPA  has 
canceled  the  food  uses  associated  with 
them. 

DATES:  Written  comments  should  be 
submitted  to  EPA  by  April  6.  1998. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person.  deUver  comments  to:  Rm.  119, 
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CM  «2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketOepamail.epa.gov.  Follow  the 
instructions  under  Unit  VI.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubUc  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Jeff  Morris.  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Special  Review  Branch. 
Crystal  Station  #1.  3rd  floor,  2800 
Crystal  Drive.  Arlington,  VA. 
Telephone:  (703)  308-8029;  e-mail: 
morris.jeffreyOepamail.epa.gov. 
SUPPLBMEKTARY  INFORMATION: 

I.  Legal  Authority 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  301  et  seq..  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Pub.  L.  104-170. 
authorizes  the  establishfnent  of 
tolerances  (maximum  residue  levels), 
exemptions  from  the  requirement  of  a 
tolerance,  modifications  in  tolerances, 
and  revocation  of  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  pursuant  to  section  408,  21  U.S.C. 
346(a),  as  amended.  Without  a  tolerance 
or  exemption,  food  containing  pesticide 
residues  is  considered  to  be  unsafe  and 
therefore  "adulterated"  under  section 
402(a)  of  the  FFDCA.  and  hence  may  not 
legally  be  moved  in  interstate  commerce 
(21  U.S.C.  331(a)  and  342(a)).  For  a 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  or  exemptions 
under  the  FFDCA,  but  also  must  be 
registered  under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (nFRA).  7  use.  136a. 

Under  FFDCA  section  408(f).  if  EPA 
determines  that  additional  data  are 


needed  to  support  continuation  of  a 
tolerance,  EPA  may  require  that  those 
data  be  submitted  by  registrants  imder 
FIFRA  section  3(c)(2)(B).  by  producers 
under  the  Toxic  Substances  Control  Act 
(TSCA)  section  4,  or  by  other  persons  by 
order  after  opportunity  for  hearing.  EPA 
intends  to  use  Data  Call-bi  (DCI) 
procedures  for  pesticide  registrants,  and 
FFDCA  section  408(0(1)(C)  orders  for 
non-registrants  as  its  primary  means  of 
obtaining  data.  In  general.  EPA  does  not 
intend  to  use  the  procedures  under 
TSCA  section  4,  because  such 
procedures  generally  will  not  be 
applicable  to  pesticides. 

Section  408(f)  of  the  FFDCA  states 
that  if  EPA  determines  that  additional 
data  are  needed  to  support  the 
continuation  of  an  existing  tolerance  or 
exemption.  EPA  shall  issue  a  notice 
that:  (1)  Requests  that  any  parties 
identify  their  interest  in  supporting  the 
tolerance  or  exemption.  (2)  solicits  the 
submission  of  data  and  information 
from  interested  parties.  (3)  describes  the 
data  and  information  needed  to  retain 
the  tolerance  or  exemption,  (4)  outlines 
how  EPA  will  respond  to  the 
submission  of  supporting  data,  and  (5) 
provides  time  frames  and  deadlines  for 
the  submission  of  such  data  and 
information. 

O.  Regulatory  Background 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  resiaues  of 
pesticide  active  ingredients  on  food  uses 
that  EPA  has  canceled.  In  accord  with 
FFEXIA  section  408,  however.  EPA  will 
not  revoke  any  tolerance  or  exemption 
proposed  for  revocation  if  any  person 
will  commit  to  support  its  retention, 
and  if  retention  of  the  tolerance  will 
meet  the  tolerance  standard  established 
under  FQPA.  Generally,  interested 
parties  commit  to  support  the  retention 
of  such  tolerances  in  order  to  permit 
treated  commodities  to  be  legally 
imported  into  the  United  States,  since 
raw  or  processed  food  or  feed 
commoidities  containing  pesticide 
residues  not  covered  by  a  tolerance  or 
exemption  are  considered  to  be 
adulterated  and  subject  to  detention  and 
regulatory  action. 

Tolerances  and  exemptions 
established  for  pesticide  chemicals  with 
FIFRA  registrations  cover  residues  in  or 
on  both  domestic  and  imported 
commodities.  To  retain  these  tolerances 
and  exemptions  for  import  purposes 
only,  EPA  must  make  a  finding  that  the 
tolerances  and  exemptions  are  safe.  To 
make  this  safety  finding,  EPA  needs 
data  and  information  indicating  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  residues 


covered  by  the  tolerances  and 
exemptions.  EPA  determines  on  a  case- 
by-case  basis  the  data  required  to 
determine  that  a  tolerance  or  exemption 
is  safe,  and  in  general  requires  the  same 
technical  chemistry  and  toxicology  data 
for  tolerances  without  related  U.S. 
registrations  as  are  required  to  support 
U.S.  food-use  registrations  and  any 
resulting  tolerances  or  exemptions.  (See 
40  CFR  part  158  for  EPA's  data 
requirements  to  support  domestic  use  of 
a  pesticide  and  the  establishment  and 
maintenance  of  a  tolerance.  Also,  at  a 
future  date  EPA  will  announce  its 
import  tolerance  policy  in  a  pesticide 
regulation  (PR)  notice.)  In  most  cases, 
EPA  also  requires  residue  chemistry 
data  (crop  field  trials)  that  are 
representative  of  growing  conditions  in 
exporting  coimtries  in  the  same  manner 
that  EPA  requires  representative  residue 
chemistry  data  from  different  U.S. 
regions  to  support  domestic  use  of  a 
{>esticide  and  any  resulting  tolerance(s) 
or  exemption(s).  Good  Laboratory 
Practice  (GLP)  requirements  for  studies 
submitted  in  support  of  tolerances  and 
exemptions  for  import  purposes  only 
are  the  same  as  for  domestic  purposes; 
i.e.,  the  studies  are  required  to  either 
fully  meet  GLP  standards,  or  have 
sufficient  justification  presented  to 
show  that  deviations  £re>m  GLP 
requirements  do  not  significantly  affiect 
the  results  of  the  studies. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

m.  Proposed  Actions 

This  document  proposes  to  revoke  the 
tolerances  listed  at  the  regulatory  text  of 
this  document.  EPA  is  proposing  these 
revocations  because,  for  specific 
chemicals.  EPA  has  canceled  the  food 
uses  covered  by  the  tolerances. 

IV.  Effective  Date 

EPA  proposes  that  these  actions 
become  effective  30  days  following 
publication  in  the  Federal  Register  of  a 
final  rule  revoking  the  tolerances.  EPA 
is  proposing  this  effective  date  because 
EPA  believes  that  all  existing  stocks  of 
pesticide  products  labeled  for  the  uses 
associated  with  the  tolerances  proposed 
for  revocation  have  been  exhausted. 

Any  commodities  listed  in  the 
regulatory  text  of  this  document  that  are 
treated  with  the  pesticides  subject  to 
this  proposal,  and  that  are  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 


FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residue  of  these  pesticides  in  or  on  such 
food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that:  (1)  The  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  a  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

V.  Public  Comment  Procedures 

EPA  invites  interested  persons  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  After  consideration  of  comments, 
EPA  will  issue  a  final  rule.  Such  rule 
will  be  subject  to  objections.  Failure  to 
file  an  objection  within  the  appointed 
period  will  constitute  waiver  of  the  right 
to  raise  in  future  proceedings  issues 
resolved  in  the  final  rule. 

Comments  must  be  submitted  by 
April  6, 1998.  Comments  must  bear  a 
notation  indicating  the  docket  control 
number  "OPP-300602."  Three  copies  of 
the  comments  should  be  submitted  to 
either  location  listed  under 
"ADDRESSES"  at  the  beginning  of  this 
document. 

This  proposal  provides  60  days  for 
any  interested  person  to  request  that  a 
tolerance  be  retained.  If  EPA  receives  a 
comment  to  that  effect,  EPA  will  not 
revoke  the  tolerance,  but  will  take  steps 
to  ensure  the  submission  of  supporting 
data  and  will  issue  an  order  in  the 
Federal  Register  under  FFDCA  section 
408(f).  The  order  would  specify  the  data 
needed,  the  time  frames  for  its 
submission,  and  would  require  that 
within  90  days  some  person  or  persons 
notify  EPA  that  they  will  submit  the 
data.  Thereafter,  if  the  data  are  not 
submitted  as  required,  EPA  will  take 
appropriate  action  under  FIFRA  or 
FFDCA. 

VI.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "OPP-300602"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-oocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCC  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  "OPP- 
300602".  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

VII.  Regulatory  Assessment 
Requirements 

This  is  a  proposed  revocation  of  a 
tolerance  established  under  FFDCA 
section  408.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
type  of  action,  i.e.,  a  tolerance 
revocation  for  which  extraordinary 
circumstances  do  not  exist,  from  review 
under  Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4. 1993).  In  addition, 
this  proposal  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(P.L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  add'tion,  pursuant  to  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  the 
revocations  of  tolerances  might 
significantly  impact  a  substantial 
number  of  small  entities  and  concluded 
that,  as  a  general  matter,  these  actions 
do  not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  factual  basis  and  the 


Agency's  certification  under  section 
605(b)  for  tolerance  revocations 
published  on  December  17,  1997  (62  FR 
66020),  and  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Since  no 
extraordinary  circumstances  exist  as  to 
the  present  revocation  that  would 
change  EPA's  previous  analysis,  the 
Agency  is  able  to  reference  the  general 
certification.  Any  comments  about  the 
Agency's  determination  should  be 
submitted  to  EPA  along  with  comments 
on  the  proposal,  and  will  be  addressed 
prior  to  issuing  a  final  rule." 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  January  12, 1998. 
Lois  Rossi, 

Director,  Special  Review-  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  186  be  amended  as 
follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§  180.103  [Amended] 

b.  In  §  180.103,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  avocados:  garlic;  leeks;  pimentos; 
shallots;  and  taro  (com). 

§180.106  [Amended] 

c.  In  §  180.106,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  Bermuda  grass  and  Bermuda  grass 
hay. 

§  180.108  [Amended] 

d.  In  §  180.108,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  grass  hay  and  grass  (pasture  and 
range). 

§  180.110  [Anrtended] 

e.  In  §  180.110.  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  apricots;  beans  (succulent  form); 
carrots;  celery:  nectarines;  peaches; 
rhubarb;  and  spinich. 
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f.  By  revising  §  180.114  to  read  as 
follows: 

fiao.114    FartMm;  tolarancM  lor  rMktuM. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 

ferbam  (ferric 

dimethyldithiocarbamate),  calculated  as 
zinc  ethylenebisdithiocarbamate,  in  or 
on  the  following  raw  agricultural 
commodities: 


the  insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  or  on  the 
following  agricultural  commodities: 


Commodity 


Apples 

Apricots ~.. 

Beans - 

Blackberries  

Blueberries  (fiucklebernes) 

Cabbage  

Cherries  

Citrus  fruits 

Cranbemes  

Oewt>emes  ._ 

uTBpOS    •»•••••••■••••••••••••••• 

Lettuce  ..... 

Loganberries 

Mangoes 

Nectarines .^» 

Peaches — .1 

Pears ~ 

Peas 

Raspberries 

Squash  

Youngberries 


Pads  per 
mtHion 


Commodity 


Beets,  roots 

Blueberries  (huckteberries) 

Broccoli  

Brussels  sprouts  

CabtMige  

Caulifk>wer  ~ 

Citrus  fruits 

Cranberries 

Cucumbers 

Eggplant 

Grapes  

Kohlrabi — 

Lettuce  

Metons  — 

Peaches  

Peppers 

Plums  (fresh  prunes)  

Pumpkins  

Radish,  roots 

Raspberries 

Rutat>aga,  roots  

Squash  (winter) 

Squash  (summer)  

Strawtjerries — 

Tomatoes 

Turnip,  roots 


Parts  per 
million 


7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

Id)  Indirect  or  inadvertent  residues. 
[Reserved] 

m.  By  revising  §  180.181  to  read  as 
follows: 

f  180.181    CIPC;  totoranoM  for  reaiduM. 

(a)  General.  A  tolerance  is  established 
for  residues  of  the  plant  regulator  and 
herbicide  CIPC  (isopropyl  m- 
chlorocarbanilate)  and  its  metabolite  1- 
hydroxy-2-propyl-3'-chlorocarbanilate 
(calculated  as  CIPC)  in  or  on  the 
following  raw  agricultural  commodity: 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

g.  In  §  180.121,  by  amending 
paragraph  (a)  by  adding  a  paragraph 
heading  and  designating  the  text  after 
the  heading  as  paragraph  (a)(1)  and 
removing  from  the  table  therein  the 
entries  for  citrus  fruits;  sugarcane; 
sugarcane,  fodder;  and  sugarcane, 
forage:  redesignating  existing  paragraph 
(b)  as  (a)(2);  and  adding  and  reserving 
with  headings  new  paragraphs  (b),  (c). 
and  (d)  to  read  as  follows: 

{ 1M.121    ParatNon  or  Its  methyt  homolog: 

(a)  General.  (1)  •     •     * 

(b)  Section  18  emergency  exemptions. 
(Reserved! 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

h.  In  §  180.145.  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

f  180.146    FHioniw  compounds;  totorancM 
for  reatduea. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 


§  180.153  [Amendedl 

i.  In  §  180.153.  by  amending  the  table 
in  paragraph  (a)(1)  by  removing  the 
entry  for  bananas. 

§  180.170  [Rwnoved] 

j.  By  removing  S  180.170. 
§  180.173  [Amenddd] 

k.  In  §  180.173,  by  amending  the  table 
in  paragraph  (a)  by  removing  all  entries 
except  those  for  citrus  fruits;  milk  fat; 
and  the  fat,  meat,  and  mbyp  entries  of 
cattle,  goats,  hogs,  horses,  and  sheep. 

1.  By  revising  §  180.178  to  read  as 
follows: 

f  180.178    Elhoxyquin;  toterancos  fOr 


(a)  General.  A  tolerance  is  established 
for  residues  of  the  plant  regulator 
ethoxyquin  {l,2-dihydro-6-ethoxy-2.2.4- 
trimethylquinoline)  from  preharvest  or 
postharvest  use  in  or  on  the  following 
commodity: 


ComrTKXlity 

Parts  per  miWon 

Pears 

3 

Comrrwdity 

Parts  per  millton 

Potatoes  (POST- 
H) : 

50 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

S  180.183  [AmendwJ] 

n.  In  §  180.183,  by  amending  the  table 
in  paragraph  (a)(1)  by  removing  the 
entries  for  alfalfa,  fresh;  alfialfa,  hay;  and 
clover,  fresh;  and  clover,  hay. 

§180.188  [Removed] 

o.  By  removing  §  180.188. 

§180.198  [Removed] 

p.  By  removing  §  180.198. 

§180.200  [Amended] 

q.  In  §  180.200,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

$180,200    2.M>lchloro-4-nltroanilin«; 
toleranoes  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  fungicide 
2,6-dichloro-4-nitroaniline  in  or  on  the 
following  raw  agricultural  commodities. 
Unless  otherwise  specified,  these 
tolerances  prescribed  in  this  paragraph 
provide  for  residues  from  preharvest 
application  only. 


Commodity 

Apricots  (pre- and 
post-H) 

Beans,  snap 

Carrots  (p<wt-H)  .... 

Celery 

Ctwrries,  sweet 
(pre-  and  post-H) 


Parts  per  miHion 


20 
20 
10 
15 

20 
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Commodity 

Parts  per  million 

Cucumt>ers 

5 

Endive  (escarole)  .. 
Garlic 

10 
5 

Grapes 

10 

Lettuce 

Nectarines  (pre- 

and  post-H)  

Onions 

10 

20 
5 

Peaches  (pre-  and 
post-H) 

Plums  (fresh 
prunes)  (pre- 
and  post-H)  

Potatoes 

Rhubarb 

Sweet  potatoes 
(post-H)  

20 

15 

0.25 

10 

10 

Tomatoes 

5 

§180.206  [Amended] 

r.  In  §  180.206,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  alfalfa,  fresh;  alfalfa,  hay;  barley, 
grain;  barley,  straw;  Bermuda  grass, 
straw;  lettuce;  rice;  and  tomatoes. 

s.  In  §  180.207,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
paragraph  heading  to  the  newly 
designated  paragraph  (a)  and  amending 
the  table  therein  by  removing  the  entries 
for  flax,  straw;  rape,  straw;  and  Upland 
cress;  and  adding  and  reserving  with 
headings  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

$180,207    Trifluralln;  tolerances  for 


(a)  General.     •     *     * 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§  180.209  [Amended] 

t.  In  §  180.209,  by  amending  the  table 
in  paragraph  (a)(1)  by  removing  the 
entry  for  citrus  fruits. 

u.  In  §  180.211,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
paragraph  heading  to  the  newly 
designated  paragraph  (a)  and  amending 
the  table  therein  by  removing  the  entries 
for  beets,  sugar,  roots;  beets,  sugar,  tops; 
com,  forage;  com,  grain;  com,  sweet 
(K+CWHR);  cottonseed:  flax,  seed;  flax, 
straw;  peas  (with  pods,  determined  on 
peas  after  removing  any  pod  present 
when  marketed);  peas,  forage:  and 
pumpkins;  and  adding  and  reserving 
with  headings  paragraphs  (b),  (c),  and 
(d)  to  read  as  follows: 


$180,211    2-Chloro4l-iaopropylacetanlllde; 
tolerances  for  residiMS. 

(a)  General.  *        •        • 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§180.213  [Amended] 

V.  In  §  180.213,  by  amending  the  table 
in  paragraph  (a)(1)  by  removing  the 
entries  for  artichokes,  asparagus,  and 
sugarcane. 

w.  By  revising  §  180.214  to  read  as 
follows: 


$180,214 
residues. 


Fenthion;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  fenthion  (O.O-dimethyl  O- 
[4-(methylthio)-ni-tolyl] 
phosphorothioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  million 

Cattle,  fat  

0  1 

Cattle  (mbyp)  

Cattle,  meat  

Hogs,  fat  

Hogs  (mbyp)  

Hogs,  meat  

Milk 

Poultry,  fat 

Poultry  (mbyp)  

Poultry,  meat 

0.1 
0.1 
0.1 
0.1 
0.1 
0.01  (N) 
0.1 
0.1 
0.1 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

x.  By  revising  §  180.215  to  read  as 
follows: 

$  1 80.21 5    IMed;  toterances  for  residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  naled  (l,2-dibromo-2,2- 
dichloro-ethyl  dimethyl  phosphate)  and 
its  conversion  product  2,2-dichlorovinyl ' 
dimethyl  phosphate,  expressed  as  naled, 
resulting  from  the  application  of  the 
pesticide  to  growing  crops  or  from 
direct  application  to  livestock  and 
poultry,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
milton 

Almonds  (hulls)  

05 

Almonds  (nuts) 

0.5 

Commodity 


Beans  (dry)  , 

Beans  (succulent)  .. 
Beets,  sugar,  roots 
Beets,  sugar,  tops  ., 

Broccoli  

Brussels  sprouts  .... 

Cabbage  

Cattle,  fat  

Cattle,  mbyp „.. 

Cattle,  meat  

Cauliftower 

Celery 

Collards 

Cottonseed 

Eggplant 

Eggs 

Goats,  fat 

Goats,  mt>yp  „. 

Goats,  meat _. 

Grapefruit 

Grapes  

Grasses,  forage  

Hogs,  fat  „ 

Hogs,  mbyp 

Hogs,  meat  

Hops 

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Kale 

Lemons  

Mekxis  , 

Milk 

Oranges  

Peaches  

Peas  (succulent)  ..... 

Peppers 

Poultry,  fat 

Poultry,  mbyp 

Poultry,  meat 

Safflower,  seed 

Sheep,  fat  

Sheep,  mbyp 

Sheep,  meat  

Spinach  

Squash,  summer 

Strawt>erries 

Swiss  chard  

Tangerines  

Walnuts 


Parts  per 
million 


0.5 
0.5 
0.5 
0.5 
1 
1 
1 

0.05 
0.05 
0.05 
1 
3 
3 

0.5 
0.5 
0.05 
0.05 
0.05 
0.05 
3 

0.5 
10 
0.05 
0.05 
0.05 
0.5 
0.05 
0.05 
0.05 
3 
3 

0.5 
0.05 
3 

0.5 
0.5 
0.5 
0.05 
0.05 
0.05 
0.5 
0.05 
0.05 
0.05 
3 

0.5 
1 
3 
3 
0.5 


(2)  A  tolerance  of  0.5  part  per  million 
is  established  for  the  pesticide  naled  in 
or  on  all  raw  agricultural  commodities, 
except  those  otherwise  listed  in  this 
section,  from  use  of  the  pesticide  for 
area  pest  (mosquito  and  fly). 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

y.  By  revising  §  180.217  to  read  as 
follows: 
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f  180.217    AmmonlatM  for  [•IhyleneM*- 
(dithiocartMinato)]  zinc  and  •thytenebi* 
(dltMocartMmlc  acid]  Umolacular  and 
trimolacular  cyclic  anhydroaumdas  and 
dtoulfldaa:  tolaranca*  for  reaiduaa. 

(a)  General.  Tolerances  are 
established  for  residues  of  a  fungicide 
that  is  a  mixture  of  5.2  parts  by  weight 
of  ammoniates  of  (ethylenebis 
(dithiocarbamato)l  zinc  with  1  part  by 
weight  ethylenebis  [dithiocarbamic 
acid]  bimolecular  and  trimolecular 
cyclic  anhydrosulfides  and  disulfides, 
calculated  as  zinc 

ethylenebisdithiocarbamate.  in  or  on  the 
following  raw  agricultural  commodities 
as  follows: 


Convnodtty 


AppteS... 
Poutoes 


Parts  par  miMon 


2 
0.5 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 

Id)  Indirect  or  inadvertent  residues. 
(Reserved) 

z.  In  §  180.220.  by  amending 
paragraph  (a)  to  add  a  paragraph 
heading  and  amending  the  table  therein 
by  removing  the  entries  for  pineapples; 
pineapples,  fodder;  and  pineapples, 
forage;  by  removing  and  reserving  with 
a  heading  paragraph  (b):  and  adding  and 
reserving  with  headings  parargraphs  (c) 
and  (d)  to  read  as  follows: 

f  180.220    Atraxma;  tolararKaa  for  raatduaa 

(a)  General.     "     *     * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

Id)  Indirect  or  inadvertent  residues. 
(Reserved) 

aa.  By  revising  §  180.222  to  read  as 
follows: 

f  180.222    Promatryn;  tolarancas  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
prometryn  (2.4-bis(isopropylamino)-6- 
methylthio-s-triazine)  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Calary 
Com. 

Cotton  

Cononsaad  . 
Pigaon  peas 


Parts  per 
million 


(b)  Section  18  emergency  exemptions. 

(Reserved) 

(c)  Tolerances  with  regional 
registration.  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  residues  of  the  herbicide 
prometryn  (2,4-bis(isopropylaniino-6- 
methylthio-s-triazine)  in  or  on  the 
following  raw  agricultural  commodity: 


0.5 

0.25 

1 

0.25 

0.25 


Commodity 


DiN  

Parsley 


Parts  per 
miMon 


0.3 
0.1 


(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

bb.  By  revising  §  180.229  to  read  as 
follows: 

f  1 80.229    Ruomaturon;  totarar>oaa  for 


(a)  General.  A  tolerance  is  established 
for  negligible  residues  of  the  herbicide 
fluometuron  (l.l-dimethyl-3-(a,a,a- 
trifluoro-ni-tolyl)urea)  in  or  on  the 
following  raw  agricultural  commodity: 


Commodity 

Parts  per  miHion 

Cottonseed 

0.1 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

cc.  By  revising  §  180.231  to  read  as 
follows: 

f  1 80.231    Dichlobenil;  toierancea  for 
reaiduaa. 

(a)  General.  Tolerances  are 
established  for  the  combined  negligible 
residues  of  the  herbicide  dichlobenil 
(2,6-dichlorobenzonitrile)  and  its 
metabolite  2.6-dichlorobenzoic  acid  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Almorxl  hulls  ... 

Apples 

Avocados  

BlacMMrries  .... 

Blueberries 

Citrus 

Cranberries  

F»9»  

Grapes  

Mangoes  

Nuts 


Parts  per  million 


0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 


Commodity 

Parts  per  million 

Pears „ 

Raspberries 

0.15 
0.15 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

Id)  Indirect  or  inadvertent  residues. 
(Reserved) 

dd.  In  §  180.235.  by  amending 
paragraph  (a)  by  adding  a  paragraph 
heading  and  designating  the  text  after 
the  heading  as  paragraph  (a)(l],  and  in 
the  table  therein  by  removing  the  entries 
for  cucumbers,  lettuce,  radishes,  and 
tomatoes;  redesignating  paragraph  (b)  as 
paragraph  (a)(2);  and  adding  and 
reserving  with  headings  new  paragraphs 
(b),  (c),  and  (d)  to  read  as  follows: 

1180.235    2>Dichlorov(nyl  dimetliyl 
phoaphata;  toierancea  for  realdues. 

(a)  General.  (1)  * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved). 

§180.242  [Amended] 

ee.  In  §  180.242,  by  amending  the 
table  in  paragraph  (a)(1)  by  removing 
the  entry  for  grapes. 

S  180.254  [AiTMnded] 

ff.  In  §  180.254,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  entries 
for  peanuts  and  peanuts,  hulls. 

gg.  By  revising  §  180.258  to  read  as 
follows: 

f  180.258    Ametryn;  tolerar>cea  for 
raaiduea. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  desiccant 
and  herbicide  (2-ethylamino)-4- 
(isopropylamino)-6-(methylthio)-s- 
triazine  in  or  on  the  following  raw 
agricultural  commodity: 


Commodity 

Parts  per 
million 

Bananas  

Com,  fodder 

Com  loraoe    

0.25 

0.5 

0.5 

Colli,  Iresh  (mc.  sweet 

K  ♦  CWHR) 

Com,  grain _ 

Pineapples  

Pineapples,  lodder 

Pineapples  lorage 

0.25 
0.25 
0.25 
0.25 
0.25 

Sugarcane 

Sugarcane,  fodder 

Suoarcane.  loraoe 

0J25 
0.25 
0.25 

Taniers 

0.25 
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Commodity 

Parts  per 
million 

Yams 

0.25 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  the  residues  of  ametryn 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodity 

.   Parts  per 
million 

Cassava,  root 

o.i 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

hh.  In  §  180.261,  by  amending 
paragraph  (a)  by  adding  a  new 
paragraph  heading  and  removing  from 
the  table  therein  the  entry  for  tomatoes; 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  new  paragraph  heading 
to  newly  designated  (c);  and  adding  and 
reserving  with  headings  new  paragraphs 
(b)  and  (d)  to  read  as  follows: 

§  180.261    Ptioamet;  toierancea  for 
reaiduea. 

(a)  General.  *        *  '     * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  *        *        * 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

ii.  In  §  180.262,  by  amending 
paragraph  (a)  by  adding  a  new 
paragraph  heading  and  removing  from 
the  table  therein  the  entries  for 
soybeans;  soybeans,  forage;  and 
soybeans,  hay;  redesignating  paragraph 
(b)  as  paragraph  (c)  and  adding  a  new 
paragraph  heading  to  newly  designated 
(c);  and  adding  and  reserving  wi^ 
headings  new  paragraphs  (b)  and  (d)  to 
read  as  follows: 

f  180.262    Etfioprop;  toierancea  for 

(a)  General.  *     •    * 


(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  *         •         • 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

jj.  In  §  180.294,  by  amending  the  table 
in  paragraph  (a)  by  revising  the  entries 
for  apples;  apricots;  cherries;  nectarines; 
peaches;  pears;  and  plums  (including 
fresh  prunes)  to  read  as  follow: 

§  1 80.294    BerKMnyl;  toierancea  for 
reaiduaa. 

(a)    *     *     • 


Commodity 

Parts  per 

million 

Apples  (PRE-H)  .... 
Apricots  (PRE-H)  .. 

7.0 
15.0 

•                             * 

• 

Chenies  (PRE-H) .. 

15.0 

•                          e 

•     """ 

Nectarines  (PRE- 
H) 

15.0 

•                             • 

Peaches  (PRE-H) 

• 

15.0 

•                             • 

Pears  (PRE-H) 

• 

7.0 

•                             • 

Plums  (fresh 
pmnes)  (PRE-H) 

15.0 

•                             • 

• 

§180.297  [Amended] 

kk.  By  revising  §  180.297  to  read  as 
follows: 

§180.297    N-1-Naphthylphthalamic  acid; 
tolerartces  for  reaiduea. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
N-l-naphthylphthalamic  acid  from 
application  of  its  sodium  salt  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodity 


Cantaloupe  .. 
Cucumbers  .. 
Muskmelons 
Watermelons 


Parts  per 
miMion 


0.1  (N) 

0.1  (N) 

0.1  (N) 

0.1  (N) 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

11.  In  §  180.298,  by  amending 
paragraph  (a)  by  adding  a  new 
paragraph  heading  and  designating  the 
text  after  the  heading  as  paragraph  (a)(1) 
and  removing  from  the  table  therein  the 
entries  for  clover;  clover,  hay;  and 
potatoes;  redesignating  paragraph  (b)  as 
paragraph  (a)(2);  adding  a  paragraph 
heading  to  paragraph  (c);  and  adding 
and  reserving  with  headings  new 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

§180.298    Methidathion;  toierancea  for 
reaiduea 

(a)  General.  (1)     *     *     * 

(b)  Section  18  emergency  exemgfions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.     *     •     * 

(d)  Indirect  or  inadvertent  residues, 
(Reserved) 

§  180.314  [Ahiended] 

mm.  In  §  180.314,  by  amending 
paragraph  (a)  by  removing  from  the 
table  therein  the  entries  for  grass, 
canary,  annual,  seed;  and  grass,  canary, 
annual,  straw. 

nn.  By  revising  §  180.319  to  read  as 
follows: 

§  180.319    Interim  toierancea. 

While  petitions  for  tolerances  for 
negligible  residues  are  [>ending  and 
until  action  is  completed  on  these 
petitions,  interim  tolerances  are 
established  for  residues  of  the  listed 
pesticide  chemicals  in  or  on  the 
following  raw  agricultural  commodities: 


Chemical 

Use 

Tolerance  in  parts  per 
million 

Raw  agricultural  commodity 

Cart>aryl  (1-naphthyl  Mmethylcart>amate  and 
its  metabolite  1-naphthol,  calculated  as 
cart>aryl. 

Coordination  product  of  zinc  ion  and  maneb  ... 

Endothall  (7-oj(abicycto-(2.2.1)  heptane  2,  3- 

dicartwxylic  add). 
Isopropyl  cart)anilate  (IPC)  

Insecticide  

Fungicide  

Herbicide 

Herbicide 

0.5  

1  (Calculated  as  zinc 
ethylenebisdithio-  car- 
bamate). 

02 

5  

2 

Eggs 
Potatoes 

Sugar  beets 

Hay  of  alfalfa,  dover,  and  grass 
Alfalfa,  clover,  and  grass 
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Chemical 

Use 

Tolerance  in  parts  per 
miNion 

Raw  agricultural  commodity 

do 

do 

Fungicide  

0.1  : 

0.05  

0.3  

Flaxseed,  lentils,  lettuce,  peas,  safflower 
seed,  spinach,  and  sugar  beets  (roots  and 
tops) 

Eggs;  mik;  and  ttie  meat  lat.  and  meat  by- 
products of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep 

Spinach 

ParathKxi  (O.Odiamyl-ap- 
nitrophenythiophosphate)  Of  its  methyl  hom- 
otog. 

Pentachkxonitfobenzene  

0.05  

0.5  

1     . ; ; 

Mik;  meat,  fat,  and  meat  byproducts  of  cat- 
tle, hogs,  horses,  and  sheep 
Rye 

Peanuts 

0.1  „^ 

Beans,  broccoli,  brussels  sprouts,  cabbage. 

cauliflower,  garlic,  peppers,  potatoes,  to- 
matoes. 

S  180.320  [Removedl 

oo.  By  removing  §  180.320. 

§  180.330  [Amended] 

pp.  In  §  180.330.  by  amending 
paragraph  (a)  by  removing  from  the 
table  therein  the  entries  for  blackberries: 
raspberries:  peas:  peas,  forage;  peas, 
hay;  and  potatoes. 

qq.  By  revising  §  180.341  to  read  as 
follows: 

f  iao.341    2.4-OMtr(>4-octy«phenyt 
cfolonle  and  Z.6-dlnHro  4  oclytpheoyi 
crolonele;  toterancea  for  residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  negligible 
residues  of  a  fungicide  and  insecticide 
that  is  a  mixture  of  2,4-dinitro-6- 
octylphenyl  crotonate  and  2,&-dinitro-4- 
octylphenyl  crotonate  in  or  on  the 
following  raw  agricultural  commodities: 


5-one  and  2-carboxyiso-  propyl-4-(4- 
dichloro)-5-isopropoxyphenyl)-A2-l,3.4- 
oxadiazolin-5-one)  in  or  on  the 
^  following  raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Aootes  

0.1 

Grapes 

0.1 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved! 

(d)  Indirect  or  inadvertent  residues. 
(Reserved! 

rr.  By  revising  §  180.346  to  read  as 
follows: 

|iao.34«    Oxadtazon;  tolerances  lor 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  oxadiazon  (2-(ert-butyl-4- 
(2,4-dichloro-5-isopropoxyphenyl)- 
A21,3,4-oxadiazolin-5-one)  and  its 
metabolites  (2-/ert-butyl-4-(2,4-dichloro- 
5-hydroxypheny  1 )- A'l  .3  .-4-oxadiazolin- 


Commodity 

Parts  per  million 

Cattle,  fat  

0.01  (N) 

Cattle,  mbyp 

0.01  (N) 

Cattle,  meat  

0.01(N) 

Goats,  fat  

0.01  (N) 

Goats,  mt>yp  

0.01  (N) 

Goats,  meat  

0.01  (N) 

Hogs,  fat  ...._ 

0.01  (N) 

Hoos  mbvD 

0.01  (N) 

Hogs,  meat 

0.01  (N) 

Horses,  fat  

0.01  (N) 

Horses,  mbyp 

0.01  (N) 

Horses,  meat  

0.01(A) 

Mik  fat  (reflecting 

negligit>le  resi- 

dues in  milk)  

0.1 

Rtce  straw  

05(N) 

Sheep,  fat  

0.01  (N) 

Sheep,  mbyp 

0.01  (N) 

Sheep,  meat  

0.01  (N) 

(b)  Section  18  emergency  exemptions. 
(Reserved! 

(c)  Tolerances  with  regjional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

§  180.349  [Amended] 

ss.  In  §  180.349,  by  amending 
paragraph  (a)  by  adding  a  new 
paragraph  heading  and  designating  the 
text  after  the  heading  as  paragraph  (a)(1) 
and  removing  from  the  table  therein  the 
entries  for  cocoa  beans  and  soybeans; 
redesignating  paragraph  (b)  as  paragraph 
(a)(2);  adding  a  new  paragraph  heading 
to  paragraph  (c):  and  adding  and 
reserving  with  headings  new  paragraphs 
(b)  and  (d)  to  read  as  follows: 


f  180.349    Ethyl  3-fnethyM- 
(msthytlhk^pltsnyl  (l-msthytothyl) 
phoaphoramtdsle;  tolsfsncas  for  residues. 

(a)  Geneml.  (1)  *     '     * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  *     •     • 

(d)  Indirect  or  inadvertent  residues. 
(Reserved! 

tt.  In  §  180.350,  by  amending 
paragraph  (a)  by  adding  a  paragraph 
heading  and  removing  from  the  table 
therein  the  entry  for  cottonseed; 
removing  the  existing  text  under 
paragraph  (b)  then  reserving  with  a 
heading  paragraph  (b):  and  adding  and 
reserving  with  headings  paragraphs  (c) 
and  (d)  to  read  as  follows: 


1180.350    Nltrapyrln;iolsranessfor 
rssiciusi. 

(a)Generai.    *    *    * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

if  180.358  and  180.366  [Removed] 

uu.  By  removing  §§  180.358  and 
180.366. 

w.  By  revising  §  180.370  to  read  as 
follows: 

f  180.370    5-Eltwxy-3-(lrieMoromethyf>- 
1  A4-ttiiadlazols;  totsrsnoss  for  I 


(a)  General.  Tolerances  are 
estabUshed  for  residues  of  the  fungicide 
5-ethoxy-3-(trichloromethyl)-1.2.4- 
thiadiazole  and  its  monoadd  metabolite 
3-carboxy-5-ethoxy-1.2.4-thiadiazole  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Cattle,  fat  „._. 

Cattle.  mt>yp 

Cattle,  meat  

Com.  field,  grain 

Com.  fodder 

Com,  forage 

Cottonseed 

Eggs - 

Goats,  fat 

Goats.  mt>yp  

Goats,  meat 

Hogs,  fat  

Hogs,  mbyp 

Hogs,  meat  

Horses,  fat  

Horses,  mbyp 

Horses,  meat  

Poultry,  fat 

Poultry.  mt>yp  . 

Poultry,  meat 

Sheep,  fat  

Sheep,  mbyp 

Sheep,  meat  

Tomatoes 

Wheat,  forage  .... 

Wheat,  grain  

Wheat,  straw 


Parts  per 
mMtton 


.10 
.10 
.10 
.05 
.10 
.10 
.20 
.05 
.10 
.10 
.10 
.10 
.10 
.10 
.10 
.10 
.10 
.05 
.10 
.10 
.10 
.10 
.10 
.10 
.15 
.10 
.05 
.10 


(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

§180.374  [Removed] 

WW.  By  removing  §  180.374. 
XX.  By  revising  §  180.385  to  read  as 
follows: 

§180.385    Dldofop-fnethyl;  toieranoes  for 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  diclofop-methyl  (methyl 
2-(4-(2.4- 

dichlorophenoxy)phenoxy!propanoate) 
and  its  metabolites,  2-[4-(2.4- 
dichlorophenoxy)phenoxy]propanoic 
acid  and  2-(4-(2,4-dichloro-5- 
hydroxyphenoxy)phenoxy]propanoic 
acid,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  p>er  million 

Barley,  grain 

Barley,  straw 

Wheat,  grain  

Wheat,  straw 

0.1 
0.1 
0.1 
0.1 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 


(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

S§  180.386  and  180.387  [Removed] 

yy.  By  removing  §§  180.386  and 
180.387. 

§180.410  [Amended] 

zz.  In  §  180.410,  by  amending 
paragraph  (a)  in  the  table  therein  by 
removing  the  entries  for  almonds: 
almond,  hulls;  apricots;  peaches;  and 
pliuns  (fresh  prunes). 

§180.416  [Amended] 

aaa.  In  §  180.416,  by  revising 
paragraph  (a)  to  read  as  follows: 


§180.416    EtttaifluFSiln; 
residuss. 


for 


(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
ethalfluralin  {Ar-ethyl-N-(2-methyI-2- 
propenyl)-2 ,6-dinitro-4- 
(trifluoromethyl)benzenamine)  in  or  on 
the  following  raw  agricultiu^ 
commodities: 


Commodity 

Parts  per  million 

Beans,  dry 

Cucurt>its  vegeta- 
ble group  

Goats,  fat 

0.05 

0.05 
0.05 

Goats,  mbyp  

Goats,  meat 

Peanuts 

Peas,  dry 

Soy  beans 

0.05 
0.05 
0.05 
0.05 
0.05 

Sunflower  seed 

0.05 

PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  348,  and  371. 
§186.2325  [Removed] 

b.  By  removing  §  186.2325. 
§186.3000  [Removed] 

c.  By  removing  §  186.3000. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
COPPTS-42187M;  FRL-S769-3] 

RIN  2070-AC76 

Amended  Proposed  Teet  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period;  Clarification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period  on . 
amended  proposed  rule;  extension  of 
deadline  for  receipt  of  alternative  testing 
proposals;  clarification. 

SUIMARY:  EPA  is  extending  the  public 
comment  period  from  February  9. 1998 
to  May  11. 1998,  on  the  proposed  rule 
pubUshed  in  the  Federal  Register  of 
June  26, 1996  (61  FR  33178)  (FRL- 
4869-1),  amended  December  24,  1997 
(62  FR  67466)  (FRL^5742-2),  requiring 
the  testing  of  certain  hazardous  air 
pollutants  (HAPs)  for  specific  health 
effects.  EPA  is  also  extending  the 
deadline  for  the  receipt  of  proposals  for 
enforceable  consent  agreements  (ECAs) 
for  HAPs  test  rule  chemicals  for  which 
proposals  for  ECAs  have  not  been 
received  from  February  9, 1998  to 
March  11, 1998.  In  addition,  EPA  is 
clarifying  Unit  m.C.  "Persons  Required 
to  Test"  of  the  amended  proposed  HAPs 
preamble  and  the  corresponding 
proposed  regulatory  text  of  the 
amendment  to  indicate  those  persons 
who  would  be  required  to  initially 
comply  with  the  HAPs  rule. 
DATES:  Written  comments  on  the 
proposed  rule,  as  amended,  must  be 
received  by  EPA  on  or  before  May  11. 
1998.  EGA  proposals  to  provide 
alternative  testing  to  meet  HAPs  testing 
requirements  must  be  received  by  EPA 
on  or  before  March  11, 1998. 

ADDRESSES:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  as  amended,  identified 
by  docket  control  number  (OPPTS- 
42187A;  FRL-4869-1)  to:  U.S. 
Environmental  Protection  Agency. 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Document  Control 
Office  (7407).  Rm.  G-099,  401  M  St.. 
SW.,  Washington.  DC  20460.  The 
Document  Control  Office  telephone 
number  is  (202)  260-7093. 

Submit  three  copies  of  ECA  proposals 
to:  U.S.  Environmental  Protection 
Agency,  Office  of  Pollution  Prevention 
and  Toxics,  Document  Control  Office 
(7407).  Room  G-099,  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Document 
Control  Office  telephone  number  is 


5916 


Federal  Register / Vol.  63.  No.  24 / Thursday,  February  5,  1998 /Proposed  Rules 


(202)  260-7093.  ECA  proposals  should 
be  labeled:  "ECA  Proposal  for  (HAP 
chemical  name)  to  Provide  Alternative 
Testing  to  Meet  HAPs  Rule  Testing 
Requirements."  identified  by  Document 
Control  Number  (OPPTS-42187B:  FRL- 
5742-2). 

Comments  and  data  may  also  be 
submitted  electronically  to 
oppt.ncic€)epamail.epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  electronic  mail.  * 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7408).  Rm.  ET-543B.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460; 
telephone  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline9epamail.epa.gov.  For  technical 
information  contact:  Richard  W. 
Leukroth,  Jr.,  Project >lanager.  Chemical 
Control  Division  (7405).  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-1096:  e-mail: 
leukroth. rich®e  pamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Internet 

Electronic  copies  of  this  docimient 
and  various  support  documents  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  —  Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/  EPA-TOX/ 
1998/). 

Fax-On-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  4640  for  an  index  of 
available  material  and  corresponding 
item  numbers  related  to  this  document. 

II.  Background 

On  June  26.  1996  (61  FR  33178).  EPA 
proposed  health  effects  testing,  under 
section  4(a)  of  TSCA,  of  the  following 
hazardous  air  pollutants  (HAPs):  1,1'- 
biphenyl,  carbonyl  sulfide,  chlorine, 
chlorobenzene,  chloroprene.  cresols  (3 
isomers:  ortho-,  meta-,  para-), 
diethanolamine.  ethylbenzene,  ethylene 
dichloride.  ethylene  glycol, 
hydrochloric  acid,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  phthalic 
anhydride.  1.2,4-trichlorobenzene. 
1,1,2-trichloroethane,  and  vinylidene 


chloride.  EPA  would  use  the  data 
generated  under  the  rule  to  implement 
several  provisions  of  section  112  of  the 
Clean  Air  Act  and  to  meet  other  EPA 
data  needs  and  those  of  other  Federal 
agencies  (the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  the  Occupational  Safety  and 
Health  Administration  (OSHA),  and  the 
Consumer  Product  Safety  Commission 
(CPSC)). 

On  October  18, 1996,  EPA  extended 
the  public  comment  period  on  th6 
proposed  rule  from  December  23, 1996, 
to  January  31. 1997  (61  FR  54383)  (FRL- 
5571-3).  This  extension  was  for  the 
purpose  of  allowing  more  time  for  the 
submission  of  proposals  for 
pharmacokinetics  (PK)  studies  and 
adequate  time  for  comments  on  the 
proposed  rule  to  be  submitted  after  the 
Agency  had  responded  to  the  proposals. 
Due  to  the  complexity  of  the  issues 
raised  by  the  eight  proposals  for  PK 
studies  that  the  Agency  received  in 
response  to  the  HAPs  proposal.  EPA 
successively  extended  the  public 
comment  period  (61  FR  67516, 
December  23.  1996  (FRL-5580-6):  62  FR 
9142.  February  28,  1997  (FRL-5592-1); 
62  FR  14850,  March  28,  1997  (FRL- 
5598-4):  62  FR  29318.  May  30,  1997 
(FRL-5722-1);  62  FR  37833,  July  15. 
1997  {FRL-5732-2)  to  allow  the  Agency 
more  time  to  respond  to  the  PK 
proposals  and  to  finalize  the  test 
guidelines  to  be  referenced  in  the 
proposed  HAPs  test  rule.  EPA  extended 
the  comment  period  again  (62  FR  50546, 
September  26.  1997  (FRL-5748-8)  and 
62  FR  63299.  November  28, 1997  (FRL- 
5759-2))  to  allow  the  Agency  more  time 
to  complete  work  on  amending  the 
proposed  HAPs  test  rule. 

On  December  24.  1997  (62  FR  67466) 
(FRL-5742-2)  EPA  amended  the 
proposed  test  rule  to  cross-reference 
new  TSCA  test  guidelines  (codified  at 
40  CFR  part  799,  subpart  H),  remove  the 
testing  requirements  for  phenol,  specify 
export  notification  requirements,  revise 
the  economic  assessment,  include 
additional  support  documents  in  the 
rulemaking  record,  and  describe  other 
changes  and  clarifications  to  the 
proposed  test  rule.  In  addition,  the 
amendment  invited  ECA  proposals  for 
all  of  the  HAPs  chemicals  for  which 
ECA  proposals  had  not  been  received  to 
provide  for  alternative  testing  to  meet 
the  requirements  contained  in  the 
amended  HAPs  proposal. 

In  the  propos^  HAPs  rule,  EPA 
invited  the  submission  of  proposals  for 
pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  enforceable 


consent  agreements  (ECAs).  These  PK 
studies  would  be  used  to  conduct  route- 
to-route  extrapolation  of  toxicity  data 
from  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
exposure,  as  an  alternative  to  testing 
proposed  under  the  HAPs  rule.  The 
Agency  received  PK  proposals  for  eight 
HAPs  chemicals:  diethanolamine  (CAS 
No.  111-42-2),  ethylene  dichloride 
(CAS  No.  107-06-2).  ethylene  glycol 
(CAS  No.  107-21-1).  hydrogen  fluoride 
.  (CAS  No.  7664-39-3).  maleic  anhydride 
(CAS  No.  108-31-6).  phthalic 
anhydride  (CAS  No.  85-44-9).  1.2.4- 
trichlorobenzene  (CAS  No.  120-62-1), 
and  1,1.2-trichloroethane  (CAS  No.  79- 
00-5).  By  notice  in  the  Federal  Register. 
EPA  announced  the  date  for  a  meeting 
to  conduct  ECA  negotiations  on  seven  of 
these  chemicals  (diethanolamine  (63  FR 
3109.  January  21. 1998)  (FRL-5766-7); 
ethylene  glycol  (63  FR  3111.  January  21. 
1998)  (FRL-576&-6);  phthalic  anhydride 
(63  FR  1469.  January  9.  1998)  (FRL- 
5765-3) ;  hydrogen  fluoride  (63  FR 
1467,  January  9. 1998)  (FRL-5765-5); 
maleic  anhydride  (63  FR  1464.  January 
9. 1998)  (FRL-5765-1);  1,1,2- 
trichloroethane  (62  FR  66628,  December 
19, 1997)  (FRL-5763-2);  and  ethylene 
dichloride  (62  FR  66626,  December  19. 
1997)  (FRL-5763-1)).  Negotiating 
meetings  on  1,1.2-trichloroethane  and 
ethylene  dichloride  were  held  on 
January  12, 1998.  The  PK  ECA 
negotiations  will  proceed  on  a  separate 
but  parallel  track  from  the  HAPs 
rulemaking  process.  EPA  urges  all 
persons  participating  in  ECA 
negotiations  to  comment  on  the 
amended  proposed  HAPs  rule  as  an 
activity  separate  from  the  PK  proposal/ 
ECA  process. 

EPA  has  received  requests  for 
additional  time  to  respond  to  the 
amended  HAPs  proposal  (see 
documents  referenced  in  Unit  m.  of  this 
document).  These  requestors  state  that 
they  would  be  unable  to  give  full 
consideration  of,  or  respond 
appropriately  to.  Unit  III.  C,  "  Persons 
Required  to  Test"  (62  FR  67466,  67469- 
67472)  of  the  amended  HAPs  proposal 
before  the  current  close  of  the  comment 
period.  These  persons  assert  that  the 
Agency's  proposed  changes,  that  modify 
criteria  for  determining  persons  who 
would  be  subject  to  the  HAPs  test  rule 
and  when  they  would  have  to  comply 
with  the  rule,  form  a  new  policy  that 
results  in  the  need  to  adjust  the 
composition  of  groups  or  alliances 
previously  formed  to  address  testing 
under  the  HAPs  proposal.  Furthermore, 
these  persons  indicate  that  changes  in 
the  composition  of  testing  alliances  may 
result  in  the  need  to  assess  whether 
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comments  and  positions  developed 
previously  in  this  rulemaking  process 
should  be  revised. 

The  Agency  maintains  that  the 
proposed  changes  made  in  the  "Persons 
Required  to  Test"  section  of  the 
amended  HAPs  proposal  would  provide 
an  equitable  means  to  determine  which 
entities  would  be  responsible  for  testing 
HAPs  chemicals.  The  amended  proposal 
distinguished  those  persons  who. 
although  subject  to  the  rule,  would  not 
be  required  to  comply  with  the  rule 
unless  directed  to  do  so  by  EPA  in  a     - 
subsequent  notice  if  no  manufacturer 
has  submitted  a  notice  of  its  intent  to 
conduct  testing  from  those  persons  who 
would  be  required  to  comply  with  the 
requirements  of  the  rule  when 
promulgated  ("initially  comply"). 

It  has  been  brought  to  the  attention  of 
the  Agency  that  the  language  (in  both 
the  preamble  and  the  regulatory  text) 
used  to  determine  what  persons  would 
be  subject  to  the  HAPs  test  rule  and 
when  they  would  have  to  comply  with 
the  rule  is  ambiguous.  The  Agency  is 
therefore  clarifying  who  Would  be 
required  to  initially  comply  with  the 
HAPs  rule  with  regard  to  a  particular 
HAP  chemical,  namely,  any  person  who 
has.  during  the  last  complete  corporate 
fiscal  year  prior  to  the  publication  of  the 
final  rule  in  the  Federal  Register. 
manufactured  (including  imported)  the 
HAP  chemical  at  any  facility  in  an 
amount  equal  to  or  in  excess  of  25,000 
lb  (regardless  of  the  form  of  the  HAP 
chemical,  i.e..  as  a  Class  1  substance,  as 
a  component  of  a  mixtiu^,  as  a 
byproduct,  as  an  impurity,  as  a 
component  of  a  Class  2  substance,  or  as 
an  isolated  intermediate).  The  amount 
of  a  HAP  chemical  that  is  manufactiu^ 
(including  imported)  as  a  component  Of 
a  chemical  substance  or  mixture  at  a 
concentration  of  less  than  one  percent 
by  weight  is  not  to  be  taken  into  account 
in  determining  whether  the  25.000  lb 
threshold  has  been  met.  ("Naturally 
occurring  substances."  as  described  at 
40  CFR  710.4(b).  and  non-isolated 
intermediates,  as  defined  at  40  CFR 
704.3,  are  not  to  be  considered  in 
determining  whether  a  person  is 
responsible  for  HAP  chemical  testing.) 

EPA  requests  that  comments  on  the 
amended  proposal  be  submitted  with 
this  clarification  in  mind.  Regulatory 
text  which  would  be  more  clear  than 
that  in  the  amended  proposal  might, 
rather  than  including  both  paragraphs 
(iv)  and  (v)  in  §  799.5053(a)(2)  as 
published  in  the  amended  proposal, 
include  a  single  paragraph. 
§  799.5053(a)(2)(iv).  mat  might  read  as 
follows: 


(Iv)  Manufocturers  (including  importers)  of 
a  chemical  substance  specified  in  Table  1 
who,  during  the  last  complete  corporate 
fiscal  year  prior  to  the  effective  date  specified 
in  Table  1,  at  no  Cacility  manufactured  such 
substance  in  an  amount  equal  to  or  in  excess 
of  25,000  lb  must  comply  with  the 
requirements  of  the  rule  with  regard  to  such 
substance  only  if  directed  to  do  so  by  EPA 
in  a  subsequent  notice  because  no 
maniifijcturer  has  submitted  a  notice  of  its 
intent  to  conduct  testing.  A  chemical 
substance  specified  in  Table  1  that  is 
manufactured  (including  imported)  as  a 
component  of  another  chnnical  substance  or 
mixtiue  in  which  the  proportion  of  the 
substance  specified  in  Table  1  is  less  than 
one  percent  by  weight  is  not  to  be  taken  into 
account  in  determining  whether  the  25,000  lb 
threshold  specified  in  this  paragraph  has 
been  met. 

EPA  acknowledges  that  some 
additional  time  may  be  required  for 
membere  of  the  public  to  give  full 
consideration  to  the  changes  in  the 
amended  HAPs  proposal  and  the 
clarification  contained  in  this 
document,  to  adjust  existing  testing 
alliances,  and  to  seek  additional 
members  of  groups  or  alUances  to 
conduct  testing.  However,  the  Agency 
does  not  beUeve  that  changes  to  existing 
testing  aUiances  would  likely  result  in 
the  need  to  make  new  comments 
regarding  the  testing  requirements  in  the 
amended  proposal  because  these 
requirements  have  not  changed 
substantially  fittm  those  originally 
proposed,  llie  Agency  emphasizes  that 
the  data  called  for  imder  the  amended 
HAPs  proposal  are  needed  to  meet 
requirements  under  section  112  of  the 
Clean  Air  Act,  and  that  these  data  are 
also  needed  for  other  government 
organizations  (ATSDR.  NIOSH,  OSHA. 
CPSC)  to  meet  the  needs  of  their 
programs.  With  this  general 
understanding.  EPA  has  weighed  these 
requests  to  extend  the  comment  period 
vnth  the  need  to  move  forward  with 
testing  of  these  HAPs  chemicals  and 
agrees  to  extend  the  comment  period 
until  May  11. 1998. 

In  the  December  24. 1997  amended 
HAPs  proposal.  EPA  invited  the 
submission  of  proposals  for  ECAs  on  all 
the  HAPs  chemicals  for  which  ECA 
proposals  have  not  been  received.  The 
Agency  indicated  that  such  proposals 
must  clearly  describe  the  rationale  for 
proposing  an  alternative  testing 
program,  detail  the  full  extent  of  the 
testing  to  be  performed  under  the 
proposal,  and  describe  how  the 
proposed  testing  would  meet  the  testing 
requirements  contained  in  the  amended 
HAPs  proposal.  EPA  will  review 
proposal  submissions  and  may  select 
candidates  for  ECA  negotiations  based 
on  the  abiUty  of  the  proposal  to  fulfill 


the  data  requirements  that  are  set  forth 
in  the  amended  HAPs  proposal.  If  the 
Agency  decides  to  proceed  with  the 
ECA  process,  it  will  pubUsh  a  notice  in 
the  Federal  Register  soliciting  persons 
interested  in  participating  in  or 
monitoring  negotiations  for  the 
development  of  ECAs  to  notify  the 
Agency  in  writing.  EPA  will  seek  to 
complete  the  development  of  any  ECAs 
expeditiously,  and,  whenever  possible, 
will  work  to  complete  such  agreements 
within  12  months  from  the  date  of  the 
Agency's  acceptance  of  the  proposal. 
The  deadline  for  the  receipt  of 
alternative  testing  ECA  proposals  is 
being  extended  from  February  9, 1998  to 
March  11. 1998. 

m.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  including  the  public 
version,  which  does  not  include  any 
information  claimed  as  CBI.  has  been 
established  for  this  rulemaking  under 
document  control  number  (OPPTS- 
42187A;  FRL-4869-1).  This  docket  also 
includes  all  material  and  submissions 
filed  under  docket  number  OPPTS- 
42193  (FRL-5719-5),  the  record  for  die 
rulemaking  for  the  TSCA  test 
guidelines,  and  all  material  and 
submissions  filed  under  docket  munber 
OPPTS-42187B  (FRL-4869-1),  the 
record  for  the  receipt  of  proposals  for 
developing  ECAs  for  alternative  testing 
of  HAPs  chemicals.  This  record  contains 
the  basic  information  considered  by 
EPA  in  developing  this  proposed  rule, 
as  amended,  and  appropriate  Federal 
Register  documents.  The  pubUc  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  is 
available  for  inspection  from  12  noon  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Crater. 
Rm.  NE-B607,  401  M  St.,  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicQepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  .5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
document  control  munber  (OPPTS- 
42187A:  FRL-4869-1).  Elertronic 
comments  on  this  proposed  rule,  as 
amended,  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
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All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 
No  CBI  should  be  submitted 
electronically. 

In  addition  to  the  documents  listed  in 
Unit  X.  of  the  original  HAPs  proposal 
and  Unit  V.  of  the  amended  HAPs 
proposal,  the  record  includes  the 
following  additional  referenced 
documents: 

1.  Latter  from  M.  L.  MuUins,  Chemical 
Manufacturers  Association  to  Charles 
M.  Auer,  EPA,  January  5, 1998. 

2.  Letter  from  John  F.  Murray. 
Biphenyl  Work  Group  to  Charles  M. 
Auer,  EPA.  January  8, 1998. 

3.  Contact  report  from  Richard  W. 
Leukroth  and  Frank  Kover.  EPA.  of 
phone  conversation  with  W.  McLeod, 
American  Petroleum  Institute.  January 
14. 1998. 

4.  Letter  from  A.  Crane.  North 
American  Insulation  Manufacturers 
Association  to  C.  Auer.  EPA.  January  9, 
1998. 

5.  Letter  from  J.  Rucker.  American 
Petroleum  Institute  to  C.  Auer,  EPA. 
January  15. 1998. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
record  keeping  requirements. 

Dated:  January  30. 1998. 

Wara  Peunraiy. 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Accordingly.  EPA  is  extending  the 
comment  period  on  the  proposed  rule  to 
May  11, 1998.  EPA  is  also  e5ctending  the 
period  for  the  receipt  of  ECA  proposals 
to  provide  alternative  testing  to  meet 
HAPs  testing  requirements  to  March  11. 
1998. 
(FR  Doc.  98-2877  Filed  2-4-98;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

ReiMarch  and  Special  Programs 
Administration 

49  CFR  Part  103 

[Docket  Na  R8PA-«7-3002:  Notice  1] 

Pipeline  Safety:  Incorporation  of 
Standard  NFPA  50A  In  the  Liquefied 
Natural  Qas  Regulations 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  meeting. 


r:  RSPA  invites  representatives 
of  liquefied  natural  gas  (LNG)  industry, 
state  and  local  government,  and  the 
public  to  an  open  meeting  on  proposed 
changes  to  the  LNG  regulations.  RSPA  is 
drafting  amendments  to  the  LNG 
regulations  by  replacing  substantive 
provisions  of  Part  193  of  title  49  of  the 
Code  of  Federal  Regulations  (CFR)  by 
incorporation  by  reference  of  the 
National  Fire  Protection  Association 
(NFPA)  Standard  S9A  (1996  edition)— 
Standard  for  the  Production.  Storage 
and  Handling  of  Liquefied  Natural  Gas 
(LNG).  The  proposed  changes  are 
intended  to  enable  operators  to  utilize 
current  technology,  materials,  and 
practices,  thereby  reducing  costs  and 
enhancing  economic  growth.  We  believe 
these  changes  will  eUminate 
unnecessary  or  burdensome 
requirements.  The  purpose  of  this 
meeting  is  to  gather  information  on 
experiences  with  the  current  Federal 
LNG  safety  regulations,  and  with  the 
NFPA  59A  standards,  and  to  solicit 
comments  and  ^ggestions.  RSPA  hopes 
to  publish  the  NPRM  in  the  Federal 
Register  for  public  evaluation  and 
comment  by  July  1998. 
0ATE8:  The  public  meeting  will  be  held 
on  March  31. 1998,  from  9.00  a.m.  to  12 
p.m.  Interested  persons  are  invited  to 
attend  the  meeting  and  present  oral  or 
written  Comments  on  this  subject. 
AOORESSES:  The  public  meeting  will  be 
held  at  the  Radisson  Airport  Hotel.  2081 
Post  Road.  Providence,  Rhode  Island 
028860.  Hotel  phone  number  is  (401) 
739-3000. 

COMMDira:  Written  comments  on  the 
subject  of  this  notice  may  be  submitted 
by  May  15. 1998.  to  the  Dockets  FaciUty, 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW.  Plaza  401. 
Washington.  DC  20590-0001. 
Comments  should  identify  the  docket 
number  of  this  notice.  Persons  should 
submit  the  original  and  one  copy. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  conunents  must 
include  a  stamped,  self-addressed 


postcard.  Alternatively,  comments  may 
be  submitted  via  e-mail  to 
"ops.comments9rspa.dot.gov".  The 
Dockets  facility  is  open  from  10:00  a.m. 
to  5:00  p.m..  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni.  (202)  366-4571,  or  e-mail: 
mike.israni^pa.dot.gov.  regarding  the 
subject  matter  of  this  notice. 

Issued  in  Washington.  D.  C.  on  Fetmiary  2. 
1998. 

Rjchard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  98-2897  Filed  2-4-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reseerch  and  Special  Programs 
Administration 

49  CFR  Part  195 

{DockM  Na  P8-144;  Node*  Q 
[Rm2137-AC7q 

Risk-Based  Alternative  To  Pressure 
Testing  Older  Haiardous  Liquid  and 
CartKMi  Dioxide  PIpelinee  Rule 

AOGNCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to  allow 
operators  of  older  hazardous  liquid  and 
carbon  dioxide  pipelines  to  elect  a  risk- 
based  alternative  in  lieu  of  the  existing 
rule.  The  existing  rule  requires  the 
hydrostatic  pressure  testing  of  certain 
older  pipelines.  The  risk-based 
alternative  would  allow  operators  to 
elect  an  approach  to  evaluating  the 
integrity  of  these  lines  that  takes  into 
account  individual  risk  factors.  This 
would  allow  operators  to  focus 
resources  on  higher  risk  pipelines  and 
effect  a  greater  reduction  in  the  overall 
risk  from  pipeline  accidents. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
proposed  rulemaking  (NPRM)  by  April 
6. 1998.  Late  filed  comments  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  Dockets  Unit, 
Room  8421,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590-0001. 
Identify  the  docket  and  notice  number 
stated  in  the  heading  of  this  notice. 
Conunents  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  in  Room  8421 
between  8:30  a.m.  and  5  p.m.  each 
business  day. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Israni.  (202)  366-4571,  regarding 
the  subject  matter  of  this  proposed  rule, 
or  Dockets  Unit  (202)  366-4453,  for 
copies  of  this  final  rule  document  or 
other  material  in  the  docket. 
SUPPLBCNTARY  INFORMATION: 

L  Background 

Chi  June  7. 1994,  RSPA  published  a 
final  rule.  "Pressure  Testing  Older 
Hazardous  Liquid  and  Carbon  Dioxide 
Pipelines."  (Amdt.  195-51;  59  FR 
29379)  to  ensure  that  certain  older 
pipelines  have  an  adequate  safsty 
margin  between  their  maximum 
operating  pressure  and  test  presstue. 
This  safety  margin  is  to  be  provided  by 
pressure  testing  according  to  part  195 
standards  or  operation  at  80  percent  or 
less  of  a  qualified  prior  test  or  operating 
pressure.  The  pipelines  covered  by  the 
rule  are  steel  interstate  pipelines 
constructed  before  January  8. 1971.  steel 
interstate  offshore  gathering  lines 
constructed  before  August  1. 1977.  or 
steel  intrastate  pipelines  constructed 
before  October  21. 1985.  that  transport 
hazardous  liquids  subject  to  part  195. 
Also  covered  are  steel  carbon  dioxide 
pipelines  constructed  before  July  12, 
1991,  subject  to  part  195. 

On  June  23. 1995.  the  American 
Petroleum  Institute  (API)  filed  a  petition 
on  behalf  of  many  liquid  pipeline 
operators  that  proposed  a  risk-based 
alternative  to  the  required  pressure 
testing  rule.  API  indicated  that  its 
proposal  would  allow  operators  to  focus 
resources  on  higher  risk  pipelines  and 
to  effect  a  greater  reduction  in  the 
overall  risk  from  pipeline  accidents. 

In  order  to  determine  whether  the  API 
proposal  had  merit.  RSPA  held  a  public 
meeting  on  March  25. 1996.  On  May  8 
and  November  7, 1996,  and  on  May  17. 
1997,  RSPA  briefed  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  (THLPSSC)  on  the 
API  proposal  and  steps  taken  by  RSPA 
to  develop  a  proposed  rule.  As 
discussed  in  more  detail  below,  RSPA 
finds  considerable  merit  in  a  risk-based 
approach  to  pressure  testing  of  older 
hazardous  liquid  pipelines.  It  provides 
accelerated  testing  of  electric  resistance 
welded  (ERW)  pipe,  incorporates  the 
use  of  new  technology,  and  provides  for 
continuing  internal  inspection  of  older 
pipelines  through  a  pigging  program. 
RSPA  has  been  working  actively  with 
the  pipeUne  industry  to  develop  a  risk 
management  framework  for  pipeline 
regulations.  The  API  proposal  is 
consistent  with  the  risk  assessment  and 
management  approach  to  safety.  The 
API  proposal  provides  an  opportunity  to 
pilot  a  risk-based  approach  in  a 
rulemaking  forum.  Accordingly,  this 


notice  of  proposed  rulemaking  proposes 
a  risk-based  alternative  to  the  pressure 
testing  rule  that  has  been  modeled  after 
the  API  proposal. 

RSPA  has  extended  time  for 
compliance  with  the  pressure  testing 
rule  in  order  to  allow  completion  of  this 
rulemaking  on  a  risk-based  alternative. 
The  deadUne  for  complying  with  ■, 
§  195.302  (c)(1)  is  extended  to  December 
7, 1998.  The  deadline  forxx>mplying 
with  §  195.302(c)(2)(i)  is  extended  to 
December  7.  2000.  The  deadline  for 
complying  with  §  195.302(c)(2)(ii)  is 
extended  to  December  7.  2003.  (62  FR 
54591;  October  21. 1997). 

RSPA  seeks  comment  and  information 
on  how  to  measiue  the  performance  of 
this  risk-based  alternative  to  determine 
effectiveness,  particularly  in 
comparison  with  the  pressure  test  rule. 

n.  Major  features  of  risk-based 
alternative 

The  proposed  risk-based  alternative  to 
the  rule  requiring  the  pressiu«  testing  of 
older  pipelines  has  six  nuiin  featiu«s: 

1.  Highest  Priority  is  Given  to  the 
Highest  Risk  Facilities;  Lowest  Risk 
Facilities  are  Excepted  From  Additional 
A4easures 

Pre-1970  electric  resistance  welded 
(ERW)  and  lapweld  pipelines 
susceptible  to  longitudinal  seam  failures 
exhibit  the  highest  potential  risk 
because  of  their  combination  of 
probability  of  failure  and  potential  for 
larger  volume  releases  as  evidenced  by 
historical  records.  Pressure  testing  is  the 
only  available  technology  for  verifying 
the  integrity  of  pre-1970  ERW  and 
lapweld  pipelines,  because  it  can  detect 
the  tyi>e  of  seam  failures  endemic  to 
some  ERW  and  all  lapweld  pipe.  This 
risk-based  alternative  requires 
accelerated  testing  of  pre-1970  ERW  and 
lapweld  pipe  susceptible  to  longitudinal 
seam  failure  in  certain  locations  (risk 
classification  C  and  B)  where  people 
might  be  significantly  affected. 
However,  in  rural  areas  (risk 
classification  A),  where  consequences  to 
the  public  are  less  significant,  the  risk- 
based  alternative  allows  delayed  testing 
for  pre-1970  ERW  and  lapweld  pipe 
susceptible  to  longitudinal  failure  and 
allows  the  operator  to  determine  the 
need  for  pressure  testing  of  other  types 
of  pipe. 

2.  Consequence  Factors  Such  as 
Location,  Product  Type,  and  Release 
Potential  are  Taken  Into  Consideration 
When  Setting  Testing  Priorities 

This  risk-based  alternative  takes  into 
account  the  most  significant  variables 
that  may  impact  the  severity  of  a 
release,  i.e.,  location  with  respect  to 


populated  areas,  the  nature  of  the 
product  transported,  and  the  potential 
volume  of  product  release.  Historically, 
a  very  small  percentage  of  releases 
adversely  impacted  public  safety.  By 
taking  these  potential  consequences  into 
consideration  in  the  timing  of  tests,  an 
operator's  resoiuces  will  be  more 
effectively  applied  to  reduce  risks. 

3.  Best  Available  Technology  is  Applied 
To  Verify  Pipeline  Integrity 

The  risk -based  alternative  encourages 
the  use  of  the  most  effective  means  to 
ensure  pipeline  integrity.  This  proposal 
utilizes  the  strength  of  two  primary 
technologies — pressure  testing  and 
magnetic  flux  leakage/ultrasonic 
internal  inspection  devices.  Each 
technology  provides  testing  advantages 
in  particular  circumstances.  This 
proposal  allows  the  operator  to  evaluate 
the  pipeline  risk  considerations  and  to 
choose  the  most  appropriate  technology. 

4.  Timing  of  Tests  is  Based  on  Risk 

Considering  the  probability  and 
consequence  factors,  the  risk-based 
concept  increases  the  priority  of  a 
limited  amount  of  pre-1970  ERW  and  all 
lapweld  pipelines  and  maintains  the 
three-year  timing  for  risk  classification 
B  and  C  lines  which  represent  the 
highest  risk  to  people.  Pipelines  with 
lower  risks  (risk  classification  A)  are 
allowed  a  longer  testing  schedule  or  are 
ehminated  (non  high  risk  pre-1970  ERW 
pipelines]  from  a  mandatory  testing 
requirement.  Nothing  in  this  proposed 
alternative  precludes  an  operator  bom 
accelerating  these  schedules  based  on 
their  pipeline  operating  and 
maintenance  history. 

5.  Reduces  Test  Water  Requirements 

This  proposal  would  allow  operators 
options  that  require  less  test  water  and 
generate  less  water  requiring  treatment. 

6.  Provides  an  Opportunity  To  Reduce 
Operating  Costs  and  Maintain  the 
Necessary  Margins  of  Safety  by 
Applying  the  Risk-based  Concept 

Acceptance  and  implementation  of 
this  proposal  provides  an  opportunity  to 
pilot  a  risk-based  approach  to 
regulation.  OPS  anticipates  increased 
use  of  risk-based  approaches  in  future 
rulemakings. 

m.  Proposed  Rule 

RSPA  is  proposing  to  add  a  new 
section  to  Part  195  entitled  "Risk-based 
alternative  to  pressure  testing."  Existing 
sections  §  195.303  "Test  pressiue",  and 
§  195.304  "Testing  of  components"  will 
be  reniunbered  as  §  195.304  and 
§  195.305  respectively. 
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Proposed  new  section  §  195.303 
"Risk-besed  alternative  to  pressure 
testing"  would  allow  an  operator  of 
older  hazardous  liquid  and  carbon 
dioxide  pipeline  to  elect  an  approach  to 
evaluating  the  integrity  of  lines  that 
takes  into  account  individual  risk 
fsctors.  This  alternative  establishes  test 
priorities  based  on  the  inherent  risk  of 
a  given  pipeline  segment.  Each  pipeline 
is  assigned  a  risk  classification  based  on 
several  indicators.  In  assigning  a  risk 
classification  to  a  given  pipeline 
segment,  the  first  step  is  to  determine 
whether  or  not  the  segment  contains 
pre-1970  ERW  and  lap-weld  pipe 
susceptible  to  longitudinal  seam 
failures*. 

The  next  step  is  to  determine  the 
pipeline  segment's  proximity  to 
populated  areas  (Location). 

We  are  not  now  proposing  to  include 
environmentally  sensitive  locations 
within  the  risk  factors  for  application  of 
the  alternative.  This  is  consistent  with 
the  API  proposal  for  a  risk  based 
alternative.  Following  public  briefings 
on  the  progress  of  the  rulemaking  at  the 
THLPSSC  meetings  in  November  1996 
and  May  1997,  API  objected  to  inclusion 
of  an  environmental  factor  as  premature 
in  light  of  the  ongoing  rulemaking  to 
define  unusually  sensitive  areas  (USAs). 
While  we  do  not  necessarily  agree  that 
a  definition  of  USAs  will  provide  the 
sole  basis  for  inclusion  of  an 
environmental  factor  for  a  risk-based 
alternative  to  pressure  testing,  we 
recognize  the  difficulties  in  including 
such  a  factor  before  the  USA  definition 
is  formulated.  The  difficulty  in  even 
articulating  a  factor  at  this  time  was 
made  very  apparent  by  THLPSSC 
members  at  the  May  1997  meeting 
(while  one  member  argued  that  the 
environmental  factor  under 
consideration  for  the  proposed  rule  was 
inadequate,  two  other  members 
challenged  that  argument)  and 
discussions  with  the  members  and  API 
following  that  meeting.  Because  this 
alternative  takes  into  consideration 
other  significant  risk  factors  that  may 
impact  severity  of  a  release,  i.e., 
proximity  to  populated  areas,  potential 
volume  of  the  product  release,  the 


*  Cartain  pre-1970  ERW  and  lap-w«ld  pipeline 
(egmenu  are  susceptible  to  longitudinal  seam 
(ailures.  An  Operator  must  consider  the  seam- 
related  leak  history  of  the  pipe  and  pipe 
nnanufacturing  information  as  available,  which  may 
incJude  the  pipe  steel's  mechanical  properties, 
including  fracture  toughness;  the  manufacturing 
procea*  and  controls  related  to  seam  properties, 
including  whether  the  ERW  process  was  high- 
frequency  or  low- frequency,  whether  the  weld  seam 
wa«  beat  treated,  whether  the  seam  was  inspected, 
the  test  pressure  and  duration  during  mill 
hydrotest:  the  quality  control  of  the  steel-making 
procaas;  and  otoar  factors  pertinent  to  seam 
properties  and  quality. 


nature  of  product  transported,  pipeline 
Cailure  history  and  pipeline  siisoeptible 
to  longitudinal  seam  failures,  it  is 
unlikely  that  pipeline  testing  is  being 
undermined  by  not  considering  the 
environmental  factor  in  the  interim. 
Therefore,  we  have  decided  to  omit  an 
environmental  factor  at  this  time  and 
explore  the  issue  further  once  we  have 
defined  "unusually  sensitive  areas". 

The  risk  classification  of  a  segment  is 
also  adjusted  based  on  the  pipeline 
failure  history,  the  product  transported, 
and  the  volume  potentially  releasable  in 
a  failtue.  Additional  guidance  for  use  of 
the  alternative  is  provided  in  a  new 
proposed  Appendix  B. 

Ine  pipeline  foilure  history,  denoted 
in  the  proposed  rule  as  "Probability  of 
Failure  Indicator."  is  an  important 
factor.  The  history  of  past  failures  (types 
of  failiues,  number  of  failures,  sizes  of 
releases,  etc.)  plays  an  important  role  in 
determining  the  chances  of  future 
occurrences  for  a  particular  pipeline 
system.  Therefore,  it  has  been  included 
as  risk  factor  in  the  matrix  for 
determining  the  risk  classification.  In 
the  proposed  rule  the  probability  of 
failure  indicator  is  considered  "high 
risk"  if  the  pipeline  segment  has 
experienced  more  than  three  failiues  in 
last  10  years  due  to  time-dependent 
defects  (due  to  corrosion,  gouges,  or 
problems  developed  during 
manufacture,  construction  or  operation, 
etc.).  Pipeline  operators  should  make  an 
appropriate  investigation  of  spills  to 
determine  whether  they  are  due  to  time- 
dependent  defects.  An  operator's 
determination  should  be  based  on 
soimd  engineering  judgment  and  be 
documented.  RSPA  seeks  comment  on 
whether  some  failures  are  so  minimal  as 
to  be  appropriately  excluded  from  the 
failure  history  risk  factor.  If  so.  how 
should  the  failure  be  quantified?  Should 
it  only  be  a  reportable  incident? 

In  addition,  the  proposed  rule 
provides  compliance  dates  and 
recordkeeping  requirements  for  those 
operators  who  elect  the  risk-based 
alternative  to  pressure  testing  of  older 
hazardous  liquid  and  carbon  dioxide 
pipelines. 

RSPA  believes  the  proposed  rule  will 
provide  the  pipeline  industry  with  the 
flexibility  to  elect  alternative  technology 
for  evaluating  pipeline  integrity  without 
sacrificing  safety. 

IV.  Rulemaking  Aiia]3rses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  this  notice  was 
reviewed  by  the  Office  of  Management 


and  Budget.  In  addition,  this  proposed 
rule  is  significant  under  DOTs 
regulatory  policies  and  procedures  (44 
FR 11034:  Februanr  26, 1979)  because  it 
is  the  first  explicitly  risk-based 
approach  to  rulemdung  proposed  by  the 
Office  of  Pipeline  Safe^.  A  copy  of  the 
draft  regulatory  evaluation  to  this 
proposal  is  also  available  in  the  docket 
office  for  review. 

This  section  summarizes  the 
conclusions  of  the  draft  regulatory 
evaluation.  RSPA's  pressure  testing  final 
rule  was  published  on  June  7, 1994  (59 
FR  29379)  along  with  a  regulatory 
evaluation  which  found  that  the  rule 
had  a  positive  net  benefit  to  the  public, 
i.e.,  the  benefits  of  the  rule  exceeded  the 
cost  (Present  value  costs  of  the  earlier 
proposal  were  estimated  to  be  between 
$134-$179  million  in  1997  dollars 
while  the  present  value  benefits  were 
estimated  as  $230-$283  million).  Since 
the  risk-based  alternative  maintains  the 
necessary  margins  of  safety,  the  benefits 
of  this  alternative  should  be  similar  to 
the  benefits  of  the  earlier  proposal.  The 
present  value  costs  for  the  risk-based 
alternative  are  estimated  to  be  between 
$88.4-$98.4  million  for  reasons 
described  below.  The  proposed  rule 
allows  the  use  of  alternative  technology 
(smart  pigs)  for  evaluating  pipeline 
integrity.  On  average  smart  pig  testing  is 
less  expensive  than  pressure  testing  by 
$2.650/mile.  In  some  cases  smart  pig 
technology  provides  more  information 
about  pipeline  anomalies  than  pressure 
testing.  The  alternative  would  reduce 
the  total  amount  of. test  water,  which 
should  lower  the  waste  treatment  costs 
and  generate  less  hazardous  waste.  The 
alternative  would  allow  operators  to 
forgo  testing  where  pipelines  have  low 
operating  pressures,  transport  non- 
volatile product,  operate  in  rural  areas, 
and  have  good  records  on  pipeline 
failure  history. 

This  risk-based  approach  is  an 
ongoing  process.  RSPA  believes  that  the 
risk-based  alternative  maintains  the 
necessary  margins  of  safety  for  the 
public.  Moreover,  RSPA  concludes  that 
this  alternative  has  the  potential  for 
positive  improvements  for  the 
environment  while  reducing  0{>erating 
costs  by  allowing  operatore  to  elect 
those  test  methods  most  appropriate  to 
the  circumstances  of  each  pipeline. 

Regulatory  Flexibility  Act 

The  regulatory  flexibility  analysis  of 
the  earlier  final  rule  concluded  tiiat  it 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
RSPA  believes  that  because  this 
proposed  regulation  offers  an  alternative 
to  operators  that  could  reduce  the 
impact  of  the  earlier  regulation,  this 


proposed  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 
facts  available  about  the  anticipated 
impact  of  this  rulemaking  action.  I 
certify  piusuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However.  RSPA  does  not  currently 
have  specific  information  about  small 
entities  which  may  elect  to  use  this 
alternative  to  pressure  testing.  RSPA 
requests  comments  from  small  entities 
directed  at  the  impacts  of  this  proposed 
rule. 

Executive  Order  12612 

This  rulemaking  action  will  not  have 
substantial  direct  effiects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.0. 12612  (52  FR 
41685;  October  30, 1987),  RSPA  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act 

This  rule  does  not  substantially 
modify  the  paperwork  burden  on 
pipeline  operators.  Under  the  current 
pressure  testing  regulations  operators 
are  required  to  have  testing  plans, 
schedules,  and  records.  The  risk-based 
alternative  would  require  the  same  or 
equivalent  plans,  schedules,  and  records 
for  either  pressiue  testing  or  internal 
inspection.  Therefore,  there  is  no 
additional  paperwork  required. 
Operators  who  choose  the  risk-based 
alternative  will  be  required  to  have 
records  that  the  pipeline  segment  which 
is  not  being  tested  qualifies  for  the  risk- 
based  alternative.  According  to 
conversations  between  OPS  and  the 
pipeline  industry  some  of  this 
information  is  already  available  in  the 
form  of  drawings  or  plans  that  can  be 
found  either  in  operators'  Facility 
Response  Plans  required  by  the  Oil 
Pollution  Act  of  1990  (OPA  90)  or  in 
emergency  response  plans  required  by 
RSPA. 

Operators  will  be  required  to 
periodically  review  the  pipelines  that 
qualify  for  the  risk-based  alternative  to 
ensure  that  they  still  qualify.  OPS 
believes  that  operators  can  conduct  this 
review  as  part  of  their  normal 
procedures. 

Because  of  the  above  analysis,  OPS 
does  not  believe  that  operators  will  have 
any. additional  paperwork  burden 


because  of  this  alternative,  and  therefore 
no  separate  paperwork  submission  is 
required. 

National  Environmental  Policy  Act 

RSPA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  would 
not  significantly  afiisct  the  quality  of  the 
hinnan  environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  in  the  docket. 

List  of  Subjects  in  49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  part  195  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  195— (AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60102.  60104,  60108. 
and  60109;  and  49  CFR  1.53. 

2.  Section  195.302  would  be  amended 
by  adding  a  new  paragraph  (b)(4)  to  read 
as  follows: 

f  195.302    General  requirements. 

•  •        *        •        • 

(b)*  •  • 

(4)  Those  portions  of  older  hazardous 
liquid  and  carbon  dioxide  pipelines  for 
which  an  operator  has  elected  the  risk- 
based  alternative  under  §  195.303  and 
which  are  not  required  to  be  tested 
based  on  the  risk-based  criteria. 

•  •        •        *        • 

3.  Section  195.302(a)  is  amended  by 
removing  cross-reference  "§  195.304(b)" 
and  adding  in  its  place  cross-reference 
"§  195.305(b)". 

4.  In  paragraph  (c)  of  §  195.302,  the 
introductory  text  would  be  revised  to 
read  as  follows: 

f  195.302    Qanaral  requirements. 

•  »        *        •        * 

(c)  Except  for  pipelines  that  transport 
HVL  onshore,  low-stress  pipelines,  and 
pipelines  covered  under  §  195.303.  the 
following  compliance  deadlines  apply 
to  pipelines  under  paragraphs  (b)(1)  and 
(b)(2)(i)  of  this  section  that  have  not 
been  pressure  tested  under  this  subpart: 


§195.303  and  196.304    [radesignatad] 

5.  Section  195.303  "Test  pressure" 
and  §  195.304  "Testing  of  components" 
are  redesignated  as  §  195.304  "Test 
pressure"  and  §  195.305  "Testing  of 
components" 


6,  Part  195  would  be  amended  by 
adding  a  new  §  195.303  to  read  as 
follows: 

f  195.303    Risk-based  altemattve  to 
preaaure  testing  older  hazardous  liquid  and 
eartoon  dioxide  pipelines. 

(a)  An  operator  may  elect  to  follow  a 
program  for  testing  a  pipeline  on  risk- 
based  criteria  as  an  alternative  to  the 
pressure  testing  in  §  195.302(b)(l)(i) 
through  (iii)  and  §  195.302{b)(2)(i)  of 
this  subpart.  Appendix  B  provides 
guidance  on  how  this  program  will 
work.  An  operator  electing  such  a 
program  shall  assign  a  risk  classification 
to  each  pipeline  segment  according  to 
the  indicators  described  in  paragraph  (b) 
of  this  section  as  follows: 

(1)  Risk  Classification  A  if  the 
location  indicator  is  ranked  as  low  or 
medium  risk,  the  product  and  volume 
indicators  are  ranked  as  low  risk,  and 
the  probability  of  failure  indicator  is 
ranked  as  k>w  risk; 

(2)  Risk  Classification  C  if  the  location 
indicator  is  ranked  as  high  risk;  or 

(3)  Risk  Classification  B. 

(b)  An  operator  shall  evaluate  each 
pipeline  segment  in  the  program 
according  to  the  following  indicators  of 
risk: 

(1)  The  location  indicator  is — 
(i)  High  risk  if  an  area  is  non-rural  *; 

or 

(ii)  Medium  risk  2;  or 

(iii)  Low  risk  if  an  area  is  not  high  or 
medium  risk. 

(2)  The  product  indicator  is — 
(i)  High  risk  if  the  product  transported 

is  highly  toxic  or  is  both  highly  volatile 
and  flammable: 

(ii)  Medium  risk  if  the  product 
transported  is  flammable  with  a 
flashpoint  of  less  than  100°  F,  but  not 
highly  volatile;  or 

(iii)  Low  risk  if  the  product 
transported  is  not  high  or  medium  risk. 

(3)  The  volume  indicator  is — 
(i)  High  risk  if  the  line  is  at  least  18 

inches  in  nominal  diameter; 

(ii)  Medium  risk  if  the  line  is  at  least 
10  inches,  but  less  than  18  inches,  in 
nominal  diameter;  or 

(iii)  Low  risk  if  the  line  is  not  high  or 
medium  risk. 

(4)  The  probability  of  failure  indicator 
is — 

(i)  High  risk  if  the  segment  has 
experienced  more  than  three  failures  in 
the  last  10  years  due  to  time-dependent 
defects  (e.g.,  corrosion,  gouges,  or 
problems  developed  during 
manufacture,  construction  or  operation, 
etc.);  or 


'  An  enviroimiental  factor  will  be  coiuidered  in 
a  later  rulemaking. 

'  Not  currently  applicable:  it  may  be  applicable 
with  addition  of  environmental  factor  to  tbe 
location  indicator. 


5922  Federal  Regigter/Vol.  63.  No.  24 /Thursday,  Febniary  5,  1998 /Proposed  Rules 


(ii)  Low  risk  if  the  segment  has 
experienced  less  than  three  failures  in 
the  last  10  years  due  to  time-dependent 
defects. 

(c)  The  program  under  paragraph  (a) 
of  this  section  shall  provide  for  pressure 
testing  for  a  segment  constructed  of 
electric  resistance-welded  (ERW)  pipe 
and  lapweld  pipe  manufactured  prior  to 
1970  susceptible  to  longitudinal  seam 
failures  as  determined  through 
paragraph  (d)  of  this  section.  The  timing 
of  such  pressure  test  may  be  determined 
based  on  risk  classiHcations  discussed 
under  paragraph  (b)  of  this  section.  For 
other  segments,  the  program  may 
provide  for  use  of  a  magnetic  flux 
leakage  or  ultrasonic  internal  inspection 
survey  as  an  alternative  to  pressure 


testing  and,  in  the  case  of  such  segments 
in  Risk  Classification  A,  may  provide  for 
no  additional  measures. 

(d)  All  pre-1970  ERW  pipe  and 
lapweld  pipe  is  deemed  susceptible  to 
longitudinal  seam  failures  unless  an 
engineering  analysis  shows  otherwise. 
In  conducting  an  engineering  analjrsis 
an  operator  must  consider  the  seam- 
related  leak  history  of  the  pipe  and  pipe 
manufacturing  information  as  available, 
which  may  include  the  pipe  steel's 
mechanical  properties,  including 
fracture  toughness;  the  manufacturing 
process  and  controls  related  to  seam 
properties,  including  whether  the  ERW 
process  was  high-frequency  or  low- 
frequency,  whether  the  weld  seam  was 
heat  treated,  whether  the  seam  was 


inspected,  the  test  pressiue  and 
duration  during  mill  hydrotest;  the 
quality  control  of  the  steel-making 
process;  and  other  factors  pertinent  to 
seam  properties  and  quality. 

(e)  Pressure  testing  done  under  this 
section  must  be  conducted  in 
accordance  with  this  subpart.  Except  for 
segments  in  Risk  Classification  B  which 
are  not  constructed  with*  pre-1970  ERW 
pipe,  water  must  be  the  test  medium. 

(f)  An  operator  electing  to  follow  a 
program  under  paragraph  (a)  of  this 
section  must  develop  plans  that  include 
the  method  of  testing  and  a  schedule  for 
the  testing  by  December  7, 1998.  The 
compliance  deadlines  for  completion  of 
testing  are  as  shown  in  the  table  below: 

Table:  §  195.303— Test  deadlines 


Pipeline  segment 


Pre-1970  Pipe  susceptible  to  longttudinal  seam  failures  [defined  in  §  195.303(c)  &  (d)] 

AH  Other  Pipelina  

Segments ■ 


Risk 
ciassitication 


CorB 
A 

12/7/2002 
C 

B 
A 

Additional  testing  not 
required. 


Test  deadline 


12/7/2000 


12/7/2002 
12/7/2004 


(g)  An  operator  must  review  the  risk 
classifications  at  intervals  not  to  exceed 
15  months.  If  the  risk  classification  of  a 
segment  changes,  an  operator  must  take 
appropriate  action  within  two  years,  or 
establish  the  maximum  operating 
pressure  under  §  195.406(a)(5). 

(h)  An  operator  must  maintain  records 
establishing  compliance  with  this 
section,  including  records  verifying  the 
risk  classifications,  the  plans  and 
schedule  for  testing,  the  conduct  of  the 
testing,  and  the  review  of  the  risk 
classifications. 

(i)  An  operator  may  discontinue  a 
program  under  this  section  only  after 
written  notification  to  the  Administrator 
and  approval,  if  needed,  of  a  schedule 
for  pressure  testing. 

1195.406    [Anwr>d«d] 

7.  Section  195.406(a)(4)  is  amended 
by  removing  cross-reference  "§  195.304" 
and  adding  cross-reference  "§  195.305" 
in  its  place. 


8.  A  new  Appendix  B  would  be  added 
to  Part  195  to  read  as  follows: 

Appendix  B  to  Fart  195— Risk-Based 
Alternative  to  Pressure  Testing  Older 
Hazardous  Liquid  and  Carbon  Dioxide 
Pipelines 

Risk-Baaed  Alternative 

This  Appendix  provides  guidance  on  how 
a  risk-based  alternative  to  pressure  testing 
older  hazardous  liquid  and  carbon  dioxide 
pipelines  rule  allowed  by  §  195.303  will 
work.  This  risk-based  alternative  establishes 
test  priorities  for  older  pipelines,  not 
previously  pressure  tested,  based  on  the 
inherent  risk  of  a  given  pipeline  segment. 
The  first  step  is  to  determine  the 
classification  based  on  the  type  of  pipe  or  on 
the  pip>eline  segment's  proximity  to 
populated.  Secondly,  the  classifications  must 
be  adjusted  based  on  the  pipeline  failure 
history,  product  transported,  and  the  release 
volume  potential. 

Tables  2  through  6  give  definitions  of  risk 
classification  A.  B,  and  C  facilities.  For  the 
purposes  of  this  rule,  pipeline  segments 


containing  high  risk  electric  resistance- 
welded  pipe  (ERW  pipe)  and  lapwelded  pipe 
manufactured  prior  to  1970  and  considered 
a  risk  classification  C  or  B  facility  shall  be 
treated  as  the  top  priority  for  testing  because 
of  the  higher  risk  associated  with  the 
susceptibility  of  this  pipe  to  longitudinal 
seam  fei  lures. 

In  all  cases,  operators  shall  annually,  at 
intervals  not  to  exceed  1 5  months,  review 
their  facilities  to  reassess  the  classification 
and  shall  take  appropriate  action  within  two 
years  or  ofierate  the  pipieline  system  at  a 
lower  pressure.  Pipeline  failures,  changes  in 
the  characteristics  of  the  pipeline  route,  or 
changes  in  service  should  all  trigger  a 
reassessment  of  the  originally  classification. 

Table  1  explains  different  levels  of  test 
requirements  depending  on  the  inherent  risk 
of  a  given  pipeline  segment.  The  overall  risk 
classification  is  determined  based  on  the  type 
of  pipe  involved,  the  facility's  location,  the 
product  transported,  the  relative  volume  of 
flow  and  pipeline  failure  history  as 
determined  from  Tables  2  through  6. 


Table  1  .—Test  REQUiREiwiEhfr&— Mainline  Segments  Outside  of  Terminals.  Stations,  and  Tank  Farms 


Pipeline  segment 


Pre-1970  Pipeline  Segments  susceptible  to  longitudinal  seam  failures^ 
A*  Other  Pipehne  Segmenia  


Risk 
classification 


CorB 

A 

C 

B 


Test 
deadline^ 


12/7/2000* 
12/7/2002* 
12/7/2002* 
12/7/2004* 


Test 
medium 


Water  only. 
Water  only. 
Water  only. 
Water/Liq.ii 
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Table  1.— Test  Requirements— Mainline  Segments  Outside  of  Terminals,  Stations,  and  Tank  Farms- 

Continued 


Pipeline  segment 


Risk 
dassificatkxi 


Test 
deadline' 


Addttk>nal  pressure 
testing  not  required. 


Test 
medium 


'  If  operattonal  experience  indicates  a  history  of  past  failures  for  a  particular  pipeline  system.  faHure  causes  (time-dependent  defects  due  to 
wjTiMion.  constmction  manufarture,  or  transmisskxi  problems,  etc.)  shaU  be  reviewed  in  determining  risk  dassifcatwn  (See  Table  6)  and  the 
trmnq  of  the  pressure  test  shouM  be  accelerated.  ^^    ' 

'M  pre-1970  ERW  pipeline  segments  may  not  require  testing.  In  determining  which  ERW  pipeline  segments  shoukJ  be  included  in  this  cat- 
e^.  anoperatormust  consider  me  seam-related  leak  history  of  the  pipe  and  pipe  manufacturing  information  as  available,  which  may  indode 
SLSIP*  S^LI!*'*'*"'^  P™R?!5??'  i"**"*^  fracture  toughness;  the  manufacturing  process  and  controls  related  to  seam  properties,  Midudina 
whedw  the  ERW  proce»  wns  high^requency  or  tow-frequency,  whether  the  weW  seam  was  heat  treated,  whether  the  seam  was  inspected  tt»e 
md  5iSS^*         duration  dunng  mill  hydrotest;  the  quality  control  of  the  steel-making  process;  and  other  factors  pertinent  to  seairrproperties 

'For  those  pipeline  operators  with  extmsive  mileage  of  pre-1970  ERW  pipe,  any  waiver  requests  for  timing  relief  shouW  be  supported  by  an 
assessment  of  hazards  in  accordance  with  kxSatton.  product,  volume,  and  probability  of  faHure  conskterations  consistent  with  TablwT.  4  5  and 
o. 

*Amagnetk:  fhix  l^kage  or  ultrasonk:  internal  inspectton  survey  may  be  utilized  as  an  alternative  to  pressure  testing  where  leak  history  and 
operating  expenence  do  not  indicate  leaks  caused  by  tongitudinal  cracks  or  seam  faUures  «  «  y  « « 

*  Pressure  tests  utilizing  a  hydrocarbon  lk)ukJ  may  be  conducted,  but  only  with  a  liqukJ  which  does  not  vaporize  rapkHy. 


Using  location.  PRODUCT.  VOLUME, 
atid  failure  history  "Indicators"  from 
Tables  3,  4.  5.  and  6  respectively,  the  overall 
risk  classification  of  a  given  pipeline  or 


pipeline  segment  can  be  established  from 
Table  2.  The  LOCATION  Indicator  is  the 
primary  factor  which  determines  overall  risk, 
with  the  PRODUCT,  VOLUME,  and 

Table  2.— Risk  Classification 


PROBABILITY  OF  FAILURE  Indicators  used 
to  adjust  to  a  higher  or  lower  overall  risk 
classification  per  the  following  table. 


Risk  dassificatkxi 


Hazard  locatkxi 
indkator 


Product/volume 
indkator 


Pn3bat>ility  of 
failure  indicator 


A 
B 
C 


LorM  LA.  l 

Not  A  or  C  Risk  ClassifKatkxi 
H  Any  Any. 


H-High,  M>Moderate,  and  L-Low. 

NOTE:  For  Locatkxi,  Product,  Volume,  and  Probability  of  Failure  Indcators.  see  Tables  3.  4.  5,  and  6. 

Table  3  is  used  to  establish  the  LOCATION  indicator  used  in  Table  2.  Based  on  the  population  (and  environmental  in  the  friture) 
characteristics  associated  with  a  pipeline  facility's  location,  a  LOCATION  Indicator  of  H.  (M)  or  L  is  selected. 

Table  3.— Location  Indicators— Pipeline  Segments 


Indkator 


H 
M 
L 


Populatkxi' 


Non-rural  areas 
Rural  areas 


Environment  2 


'The  effects  of  potential  vapor  migratkjn  should  be  conskjered  for  pipeline  segments  transporting  highly  volatile  or  toxw  products 

z  An  environmental  factor  has  not  been  included  at  this  time,  but  may  be  once  a  definitkxi  of  "unusiwilty  sensitive  areas"  has  been  established. 

Tables  4,  5  AND  6  are  used  to  establish  the  PRODUCT,  VOLUME,  and  PROBABILITY  OF  FAILURE  Indicators  respectively,  in 
Table  2.  The  PRODUCT  Indicator  is  selected  bom  Table  4  as  H.  M.  or  L  based  on  the  acute  and  chronic  hazards  associated  with 
the  product  transported.  The  VOLUME  Indicator  is  selected  from  Table  5  as  H.  M.  or  L  based  on  the  nominal  diameter  of  the 
pipeline.  The  Probability  of  Failure  Indicator  is  selected  frnm  Table  6. 

Table  4.— Product  Indicators 


Indkator 


H 


M 
L  . 


Conskjeratnns 


(Highly  volatile  and  flammat>le) 


Highly  toxk: 

Flammable — flashpoint  <100F 

Non-flammat>le — flashpoint  100+F  

Highly  volatile  and  non-flammable/non-toxk: 


Product  examples 


(Propane,  butane.  Natural  Gas  Liqukl  (NGL),  ammo- 
nia). 
(Benzene,  high  Hydrogen  Sulfkje  content  crude  oils). 
(Gasoline,  JP4,  tow  flashpoint  crude  oHs). 
(Diesel,  fuel  oil,  kerosene,  JP5,  most  crude  oils). 
Cartx>n  Dtoxkle. 


Considerations:  The  degree  of  acute  and 
chronic  toxicity  to  humans,  wildlife,  and 
aquatic  life:  reactivity;  and.  volatility, 
flammability,  and  water  solubility  determine 


the  Product  Indicator.  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act  Reportable  Quantity  values  can 
be  used  as  an  indication  of  chronic  toxicity. 


National  Fire  Protection  Association  health 
factors  can  be  used  for  rating  acute  hazards. 
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Table  5.— Volume  Indicators 


Indicator 

Lin«siz« 

H 

i^6'■ 

M  

L  

10"-16"  nominal  diameters. 
s8"  nominal  diameter. 

Tabl€  6.— Probability  of  Failure 
Indicators  (in  each  haz.  Location) 


H«High,  M-Moderate,  and  L-Low. 

Table  6  is  used  to  establish  the 
PROBABILITY  OF  FAILURE  Indicator  used 
in  Table  2.  The  "Probability  of  Failure" 
Indicator  is  selected  bom  Table  6  as  H  or  L. 


Indicator 

Failure  history  (time-depend- 
ent detocts)^ 

H'  

L  

>  Three  spills  in  last  10 

years. 
<  Three  spills  in  last  10 

years. 

H-H»gh  and  L-Low. 


1  Pipeline  segments  with  greater  than  three 
product  spiHs  in  the  last  10  years  should  be 
reviewed  (or  taHure  causes  as  descrit>ed  in 
subnoten.  The  pipeline  operator  should  make 
an  appropriate  investigation  and  reach  a  deci- 
sion based  on  sound  er>gineering  judgment, 
ar>d  t>e  able  to  demonstrate  the  basis  of  the 
decision. 

2  Time-Dependent  Defects  are  defects  that 
result  in  spills  due  to  corrosion,  gouges,  or 
problems  developed  during  manufacture,  con- 
struction or  operation,  etc. 

Issued  in  Washington,  D.Q  on  January  30, 
1998. 

Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. . 
[FR  Doc.  98-2860  Filed  2-4-98;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
miings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statemerrts  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  ft>r  0MB  Review, 
Coimnsnt  Request 

January  29, 1998. 

The  Department  of  Agriculture  has 
submitted  the  foUowing  information 
collection  requlrement(s)  to  OMB  for 
review  and  clearance  under  the 
Papenvork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602.  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  ciurently  valid  OMB  control 
number. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  National  Poultry  Improvement 
Plan  (NPIP). 

OMB  Control  Number:  0579-0007. 

Summary  of  Collection:  Information  is 
being  collected  from  poultry  breeders  to 
track  the  status  of  flocks  (i.e.,  type,  size, 
location),  flock  testing  and  disease 
management  data. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  by  USDA 
and  state  governments  to  track  poultry 
flocks  and  to  control  the  source  of 
communicable  poultry  diseases. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  9.000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  7,444. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Prohibited  and  Restricted 
Importation  of  Meats,  Animal 
B)rproducts,  Poultry,  Organisms  and 
Vectors  in  the  U.S. 

Oh4B  Control  Number:  0579-0015. 

Summary  of  Collection:  Information 
will  be  collected  from  importers, 
transporters,  inspectors,  processors,  and 
all  others  involved  in  the  importation  of 
restricted/controlled  animal  and  poultry 
products  and  byproducts,  organisms, 
and  vectors  into  the  United  States. 

Need  and  Use  of  the  Information:  The 
government  will  use  the  information 
collected  to  control/prevent  the 
introduction  or  dissemination  of 
commimicable  disease  of  animals  and/ 
or  live  poultry  from  a  foreign  country 
into  the  United  States. 

Description  of  Respondents:  Busmess 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  8,961. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  31.256. 
Nancy  Sternberg, 
Departmental  Clearance  Officer. 
(FR  Doc.  98-2855  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.  LS-08-003] 

Beef  Promotion  and  Reseerch: 
Certification  and  Nomination  for  the 
Cattlemen's  Beef  Promotion  and 
Research  Board 

agency:  Agricultiual  Marketing  Service. 

USDA. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultiu^l  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  organizations  or  associations 
and  general  farm  organizations  as  well 
as  beef  importers  who  desire  to  be 
certified  to  nominate  producers  or 
importers  for  appointment  to  vacant 
positions  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  fit)m 
eligible  organizations  and  individual 
importers. 

DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
March  9, 1998. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch-STOP  0251; 
Livestock  and  Seed  Program;  AMS, 
USDA.  Room  2606-S;  P.O.  Box  96456; 
Washington,  D.C.  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S.C.  2901  et  seq.),  enacted 
December  23, 1985,  authorizes  the 
implementation  of  a  Beef  Promotion  and 
Research  Order  (Order).  The  Order,  as 
published  in  the  July  18, 1986,  Federal 
Register  (51  FR  26132),  provides  for  the 
establishment  of  a  Board.  The  current 
Board  consists  of  104  cattle  producers 
and  7  importers  appointed  by  the 
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Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibility  of 
State  or  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  to  ensure  that  nominees  represent 
the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products.  Individual  importers  do 
not  need  to  be  certified  as  eligible  to 
submit  nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfaction  of  the 
Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260.143(b)(2)  of  the 
Order  (7  CFR  1260.143(b)(2)).  tadividual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
ncHuination  process  including  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 
Certification  and  nomination 

grocedures  were  promulgated  in  the 
nal  rule,  published  in  the  April  4, 
1986.  Federal  Register  (51  PR  11557) 
and  currently  appear  at  7  CFR 
§  1260.500  through  §  1260.640. 
Organizations  which  have  previously 
been  certified  to  nominate  members  to 
the  Board  do  not  need  to  reapply  for 
certification  to  nominate  producers  and 
importers  for  the  existing  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  3  years.  The  Order  also  requires 
USDA  to  announce  when  a  Board 
vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
early  1999: 


State  or  unit 

Number 
of  va- 
cancies 

North  Oatota ^ - 

Ohio  •• 

OldahofTw _ 

South  Dakota 

Tennessee ..>......™.«.- 

Texas          

2 
5 

Virginia 

Nofttiwest  Unit      

Western  Unit  (Oregon-Nevada  Re- 
gion)   

Importer  Unrt  ..— ~ 

State  or  unit 


Alabama  . 
Arkansas 
CaMomta 
Cotorado 
Ftorida  .... 
Georgia  .. 


Minois 


Kansas  ... 
Kentucky 


Number 
of  va- 
cancies 


NewYodt 


:: 


Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northeast  and  Mid- 
Atlantic  units,  nominations  will  not  be 
solicited  from  certified  organizations  or 
associations  in  those  States  or  units. 

Uncertified  eUgible  producer 
organizations  in  all  States  that  are 
interested  in  being  certified  as  eligible 
to  nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "AppUcation  for  Certification  of 
Organization  or  Association,"  which 
must  be  received  by  March  20, 1998. 
Uncertified  eUgible  importer 
organizations  that  are  interested  in 
being  certified  as  eligible  to  nominate 
importers  for  appointment  to  the  listed 
importer  positions  must  apply  by  the 
same  date.  Importers  should  not  use  the 
application  form  but  should  provide  the 
requested  information  by  letter  as 
provided  for  in  7  CFR  §  1260.540(b). 
Applications  from  States  or  units 
without  vacant  positicms  on  the  Board 
and  other  applications  not  received 
within  the  30-day  period  after 
publication  of  this  notice  in  the  Federal 
Register  v^ll  be  considered  for 
eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibiUty  promulgated  at 
7  CFR  §  1260.530  are  eligible  for 
certification.  Those  criteria  are: 

(a)  For  State  organizations  or 
associations: 

(1)  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
producers  or  represent  at  least  a 
majority  of  cattle  producers  in  a  State  or 
unit. 

(2)  Membership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  cattle 
in  such  State  or  unit. 

(3)  There  must  be  a  history  of  stability 
and  permanency. 


(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
determination  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  appUcations 
containing  the  following  ii^oimation: 

(1)  The  niunber  and  type  of  members 
represented  (i.e.,  beef  or  cattle 
importers,  etc.). 

(2)  Annual  import  volume  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle. 

(3)  The  stability  and  permanency  of 
the  importer  organization  or  association. 

(4)  The  number  of  years  in  existence. 

(5)  The  names  of  the  coimtries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

All  certified  organizations  and 
associations,  including  those  which 
were  previously  certified  in  the  States  or 
units  having  vacant  positicms  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  quaUfied  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
AgriciUture  fw  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44 
U.S.C.,  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093,  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505- 
0001. 

Authority:  7  U.S.C  2901  etseq. 

Dated:  January  29, 1998. 
Barry  L.  CaqMnlu-, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

(PR  Doc.  98-2857  FUed  2-4-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Markating  Service 
pocket  No.  T&-86-06] 

Flue-Curad  Tobacco  Advisory 
ComnWttee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting. 


Name:  Flue-Curod  Tobacco  Advisory 
Committee. 

Date:  February  26, 1998. 

Time:  10  ajn. 

Mace:  United  States  Department  of 
Agriculture  (USDA).  Agricultural  Marketing 
Service  (AMS),  ToImcco  Programs,  Flue-       <• 
Cured  Tobacco  Cooperative  Stabilization 
Corporation  Building,  Room  223, 1306 
Annapolis  Orive,  Raleigh,  North  Carolina 
27608. 

Purpose:  The  purpose  of  the  meeting  is  to 
review  and  consider  alternative  packaging 
methods  for  flue-cured  tobacco  and  other 
related  nutters  for  the  1998  flue-cured 
tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact 
John  P.  Duncan  m.  Deputy  Administrator, 
Tobacco  Programs,  AMS,  USDA,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  D.C  2009O-6456.  (202)  205- 
0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  beCc»e,  at,  or  after  the  meeting. 

Dated:  January  30, 1998. 
lalmP.DancaBlII. 

Deputy  Administrator,  Tobacco  Programs. 
(FR  Doc  98-2856  Filed  2-4-98;  8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  Ho.  97-073N1 

Nominations  for  Memt>ership  on  the 
NatkMWl  Advisory  Committss  on 
Mtorobtofogkal  Criteria  for  Foods 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTKM:  Extension  of  Time  Period  to 
SoUcit  Nominations. 

PUMMARY:  In  the  Federal  Rigister  notice 
dated  January  9. 1998.  the  Etepartment 
of  Agricuhiue  (USDA)  announced  it  was 
soliciting  nominations  for  membership 
on  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF).  Nominees  are  sought  who 
have  scientific  expertise  in  the  fields  of 
Microbiology,  Epidemiology,  Food 
Technology,  Food  Production,  Risk 
Assessment,  and  Animal  and  PubUc 
health.  Persons  from  the  government, 
industry,  academia,  and  consumer 
advocacy  groups  are  invited  to  submit 
nominations.  The  notice  asked  that 
nominations  be  sent  to  the  Office  of  the 
Administrator  of  the  Food  Safety  and 
Inspection  Service  no  later  than  30  days 
from  the  date  of  publication  of  this 
notice.  We  would  like  to  extend  the  date 
through  February  28, 1998. 
DATES:  The  nominee's  typed  resume  or 
ciuriculum  vitae  should  be  sent  to  the 
Office  of  the  Administrator,  Food  Safety 


and  Inspection  Smvice  (FSIS),  6913 
Franklin  Court.  1400  Independence 
Avenue.  SW,  Wadiington,  DC  20250- 
3700.  on  or  before  February  28. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Richard  Ellis  at  the  above  address  or  by 
telephone  at  (202)  501-7625. 

Done  at  Washington,  DC,  on  January  28, 
1998. 

Thomas  J.  Billy. 

Administrator. 

[FR  Doc.  98-2762  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safsty  and  Inspectfon  Service 
Pocket  Na  sr-oeiNI 

Equivalence  Crttefia  for  Imported  Meat 
and  Poultry  Products 

AOBICY:  Food  Safiaty  and  Inspection 
Service.  USDA. 

ACTKM:  Notice  of  availability  and 
request  for  comments. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  making 
available  for  pubUc  comment  a  Codex 
Alimentarius  Commission  (Codex) 
discussion  paper,  which  was  prepared 
by  New  Zealand  with  participation  from 
the  United  States,  Australia  and  Canada, 
relating  to  determinations  of 
equivalence  of  sanitary  measures 
associated  with  difierent  food 
inspection  and  certification  systems. 
DATES:  Written  comments  must  be 
received  on  or  before  March  9, 1998. 
ADDRESSES:  Copies  of  the  Codex 
Ahmentarius  Commission  (Codex) 
discussion  paper  relating  to  judgments 
of  equivalence  of  sanitary  measures 
associated  with  diHierent  food 
inspection  and  certification  systems  are 
available  from  the  FSIS  Docket  Clerk  in 
the  FSIS  Docket  Room,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700,  between 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

Submit  one  original  and  two  copies  of 
written  comments  on  the  paper  to:  FSIS 
Docket  Clerk,  Docket  #97-08lN.  U.S. 
Dejjartment  of  Agriculture,  Food  Safety 
and  Insi>ection  Service,  Room  102, 
Cotton  Aiuiex,  300  12th  Street,  SW, 
Washingtoj),  DC  20250-3700.  Facsimile 
comments  may  be  sent  to  the  Docket 
Clerk  at  (202)  690-0486.  All  comments 
received  in  response  to  this  notice  will 
be  available  for  public  comment  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Manis,  Director,  International 


PoUcy  Division.  Office  of  PoUcy, 
Program  Development  and  Evaluation: 
(202)  720-6400,  or  by  electronic  mail  to 
mark.manis@usda.gov. 

Background 

FSIS  is  making  available  for  public 
comment  a  Codex  discussion  paper, 
which  was  prepared  by  New  Zealand 
with  participation  in  drafting  meetings 
by  the  United  States,  Australia  and 
Canada.  The  paper  was  prepared  for  the 
Codex  Committee  on  Food  Imjrart  and 
Export  Insi)ection  an.d  Certificati'on 
Systems  (CCFICS).  It  discusses  and 
describes:  (1)  The  basis  for  the 
determination  of  equivalence  of  sanitary 
measures  associated  with  different  food 
inspection  and  certification  sjrstems;  (2) 
protection  from  foodbome  hazards  by 
application  of  particular  sanitary 
measures,  and  the  "appropriate  level  of 
protection"  that  is  achieved  by  reference 
to  "food  safety  objectives'^;  (3) 
application  of  a  risk-based  approach  in 
the  comparison  of  food  safety  objectives; 
(4)  principles  to  be  utilized  in  the 
determination  of  equivalence;  (5)  a  step- 
wise process  for  facilitat^g  judgment  of 
equivalence;  and  (6)  the\^d  for 
CCFICS  to  develop  principles-and 
guidelines  for  the  judgment  of 
equivalence  of  sanitary  measures. 

FSIS  requests  comments  on  whether 
the  paper,  which  is  scheduled  for 
presentation  at  the  next  CCFICS  meeting 
in  late  February  1998,  provides  a 
fi-amework  that  should  be  accepted,  in 
general,  by  the  United  States  for 
international  determinatians  of 
equivalence  between  meat  and  poultry 
inspection  systems.  Written  comments 
received  in  response  to  this  notice  will 
help  prepare  U.S.  Delegates  for  the 
upcoming  CCFICS  discussions  on 
equivalence  and  will  further  the 
development  of  FSIS  equivalence 
poUcies  for  imported  meat  and  poultry 
products.  FSIS  intends  to  publish 
equivalence  poticies  for  public  review 
and  comment  in  the  spring  of  1998.  The 
Agency  will  subsequently  hold  a  public 
meeting  to  obtain  additional  comments 
on  equivalence  determinations. 

Done  at  Washington.  DC  on  January  28, 
1998. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  2763  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdminlstrMion 

Short  Supply  Regulations,  Petroleum 
Producte 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6, 1998. 
AOOHESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

ran  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
Instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawn  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington,  DC,  20230. 
SUPn.BNB«TARY  INFORMATION: 

L  Abstract 

The  Naval  Petroleum  Reserves 
Production  Act^f  1976  restricts  the 
export  of  any  petroleum  product 
produced  from  crude  oil  derived  from 
National  Petroleum  Reserves.  Under 
very  limited  circumstances,  petroleum 
products  can  be  exported  if  an  export 
licenses  is  obtained.  This  information 
collection  requires  the  submission  of 
docimients  to  support  export  license 
applications,  or  die  retention  of 
documents  for  shipments  made  under 
applicable  License  Exceptions  of 
petroleum  products  derived  from  a 
naval  petroleum  reserve. 

D.  Method  of  collection 

Submission  with  BXA  form  BXA- 
748P  and  record  retention. 

m.  Date 

OMB  Number:  0694-0026. 

Form  Number:  Not  applicable. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 


Estimated  Number  of  Respondents: 
165. 

Estimated  Time  Per  Response:  15  to 
30  minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  43. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  30, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

IFR  Doc.  9a-2761  Filed  2-4-98: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Burseu  of  Export  Administration 

Information  Systems;  Technical 
Advisory  Committee;  Notice  of 
Partislly  Closed  Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  will  be 
held  February  19  &  20. 1998,  Room 
1617M-2,  in  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  N.W.,  Washington,  D.C.  This 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  informnion 
systems  equipment  and  technology. 

February  19 

General  Session  9:00  a.m. 

1.  Opening  remarks  by  the  Chairman. 

2.  Solicitation  of  pubUc  comments  on 
Composite  Theoretical  Performance  as 


the  appropriate  performance  metric  for 
future  chip  designs. 

3.  Discussion  of  ECCN  4E001 , 
paragraph  for  License  Exception  TSR 
(Technology  and  Software  Restricted). 
.  4.  Biueau  of  Export  Administration 
update  on  encryption  licensing 
initiatives. 

5.  Other  comments  or  presentations 
by  the  public. 

February  19  ft  20 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
deahng  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  seats  will  be  available.  To  the  extent 
time  permits,  members  of  the  public 
may  present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  faciUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  public 

f>resentation  materials  or  comments  be 
brwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms. 
Lee  Ann  Carpenter.  OAS/EA  MS: 
3886C.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  3, 1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  these  Committees  and  of 
any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552(c)(1)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  foimd  in  section  10(a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  pubUc.  A  copy  of  the  Notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  these 
Committees  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6020,  U.S.  Department  of 
Commerce.  Washington,  D.C.  For 
further  information  or  copies  of  the 
minutes  call  Lee  Ann  Carpenter,  202- 
482-2583. 

Dated:  January  30, 1998. 
Lee  Ann  Carpentar, 

Director,  Technical  Advisory  Committee  Unit. 
IFR  Doc.  98-2755  Filed  2-4-98;  8:45  am] 
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*     DEPARTMENT  OF  COMMERCE 

Foreign-TrMie  Zones  Board 
[Order  Na  947] 

Grant  of  Authority;  Estebiishment  of  a 
Foreign-Trade  Zone  Durant,  Oldahoma 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  me  Rural  Enterprises  of 
Oklahoma,  Inc.  (Grantee)  (an  Oklahoma 
not-for-profit  corporation),  has  made 
application  to  the  Board  (FTZ  Docket  5- 
97,  62  FR  6947,  2/14/97),  requesting  die 
establishment  of  a  foreign-trade  zone  at 
a  site  in  Durant,  Oklahoma,  adjacent  to 
the  Dallas/Fort  Worth  Customs  port  of 
entry;  and, 

whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 


findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  appUcation  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  227,  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington.  DC,  this  27th  day  of 
January  1998. 

Foreign-Trade  Zones  Board. 
William  M.  Daley. 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-2891  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administrstion 

Antidumping  or  Countervailing  Duty 
Order,  Rnding,  or  Suspsnded 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
sus{}ended  investigation. 

BACKGROUND:  Each  year  diuring  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance Tsrith  §  351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

OPPORTUNfTY  TO  REQUEST  A  REVIEW:  Not 
later  than  the  last  day  of  February  1998. 
interested  parties  may  request 
administrative  review  of  die  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


Antidumping  duty  proceedings 


AUSTRIA:  Railway  Track  Maintenance  Equipment 

A-433-064  

BRAZIL  Stainless  Steel  Bar 

A-351-825  

CANADA:  Racing  Plates 

A-122-050  , 

GERMANY:  Sodium  Thiosuttate 

A-428-807  

INDIA:  Forged  Stainless  Steel  Flanges 

A-^33-^09  „ 

INDIA:  Stainless  Steel  Bar 

A-533-810  

JAPAN:  Benzyl  Parat>en 

A-588-816 ^ 

JAPAN:  Butt-WeM  Pipe  Fittings 

A-588-602  

JAPAN:  Mechanical  Transfer  Presses 

A-688-810  

JAPAN:  Melamine 

A-588-056  : 

JAPAN:  Stainless  Steel  Bar 

A-588-833  

REPUBLIC  OF  KOREA:  Business  Telephone  Systems 

A-680-803  

REPUBUC  OF  KOREA:  Stainless  Steel  Butt-WeM  Pipe  Fittings 

A-580-813 

TAIWAN:  Forged  Stainless  Steel  Flanges 

A-583-821   

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Axes/adzes 

A-670-803  


Period 


2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
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Antidumping  duty  proceedings 


THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Bars^vedges 

A-570-803  - 

THE  PEOPLE'S  REPUBLIC  OF  CHINA;  Coumarin 

A  570  630 
THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Hammers/Sledges 

A-570-e03  

THE  PEOPLE'S  REPUBUC  OF  CHINA:  PaM  Brushes 

A-670-501   

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Picfcs/mattocto 

A-670-803 
THE  PEOPLE'S  REPUBLIC  OF  CHINA:  SocKum  Thtosuitete 

A-57(V-e06  

THE  UNITED  KINGDOM:  Sodium  ThiosuMate 

A-412-805 

Countervailing  Duty  Proceedktgs 

NONE.. 
Suspension  Agreements 
VENEZUELA:  Cement 

A-307-803  


Perkxj 


2/1/97-1/31/98 
2/t/97>1/31/9e 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 

2/1/97-1/31/98 


In  accordance  with  §  351.213  of  the 
regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  In 
recent  revisions  to  its  regulations,  the 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  Pursuant  to  771(9)  of  the 
Act,  an  interested  party  must  sfiecify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Department  of  Commerce 
Regulations,  62  FR  27295,  27424  (May 
19,  1997)).  Therefore,  for  both 
antidumping  and  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requ^ing 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subiect  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporters)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 


Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  §351. 303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  February  1998.  If  the . 
E)epartment  does  not  receive,  by  the  last 
day  of  February  1998,  a  request  for 
review  of  entries  covered  by  an  orfler. 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  conmiunity. 

Dated:  January  28, 1908. 
Ricfaard  W.  Morelaad. 

Acting  Deputy  Assistant  Secretary,  Group  U 
Import  Administration. 
IFR  Doc.  98-2894  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemetionai  Trade  Administration 
[A-63»-80q 

Certain  Stainleee  Steel  VVire  Rode 
From  indie;  initietion  of  New  Slilpper 
Antidumping  Duty;  Adminletratlve 


agency:  ImpOTt  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  received 
requests  to  conduct  new  shipper 
administrative  reviews  of  the    - 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  ("SSWR")  from 
India,  which  has  a  December 
anniversary  date.  In  accordance  with  19 
CFR  351.214(d),  we  are  initiating  these 
new.shipfwr  administrative  reviews. 
EFFECTIVE  DATE:  February  5. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carrie  Blozy  or  N.  Gerard  Zapiain. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230:  telephone:  (202)  482-0374  or 
482-1395.  respectively. 
SUPPLEMBITARY  MFORMATION: 

Background 

On  December  24, 1997,  and  December 
31, 1997.  the  De{>artment  received 
timely  requests  from  Pancbmahal  Steel 
Limited  ("Panchmahal")  and  the  Viraj 
Group  and  its  affiliated  companies 
(Viraj  Forgings,  Viraj  Alloys,  and  Viraj 
Impoexpo),  collectively  ("Viraj"),  in 
accordance  v»rith  19  CFR  351.214(d),  for 
new  shipper  reviews  of  the  antidumping 
duty  order  on  SSWR  from  India,  which 
has  a  December  anniversary  date.  See 
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Antidumping  Duty  Order:  Certain 
Stainless  Steel  Wire  Rods  from  India,  58 
FR  63335  (December  1, 1993).  Each 
entity  certified  that  it  did  not  export 
SSWR  to  the  United  States  during  the 
period  of  investigation  (POI)  and  is  not 
affiliated  with  any  exporter  or  producer 
which  did  export  SSWR  to  the  United 
States  during  the  POI.  On  January  21, 
1998,  the  Department  informed 
Panchmahal  and  Viraj  that  there  were 
certain  deficiencies  in  their  requests  and 
requested  that  they  submit  additional 
information.  See  Memorandum  to  the 
File:  Certain  Stainless  Steel  Wire  Rods 
from  India;  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Reviews  (January  23, 1998).  On  January 
22, 1998,  Panchmahal  and  Viraj 
submitted  additional  information 
sufficient  to  ciire  the  deficiencies. 
Therefore,  we  are  initiating  new  shipper 
reviews  for  Panchmahal  and  Viraj  as 
requested.  The  period  of  review  is 
December  1, 1996,  through  November 
30, 1997. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act,  and  19  CFR 
351.214(d)(1),  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  SSWR  from  India.  We 
intend  to  issue  the  preliminary  results 
of  these  reviews  not  later  than  180  days 
from  the  date  of  publication  of  the 
notice  and  the  final  results  within  90 
days  after  issuance  of  the  preliminary 
results. 


Antidumping  duty 
proceeding 

Period  to  be 
reviewed 

India:  Certain  Stainless 
Steel  Wire  Rods,  Z^- 

533-808  

Panchmahal  Steel 

Limited 
Viraj 

12/01/96-11/30/97 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  listed  companies.  This 
action  is  in  accordance  with  19  CFR 
351.214(e). 

Interested  parties  that  need  access  to 
the  proprietary  information  in  these 
new  shipper  reviews  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 


Dated:  January  30, 1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  98-2892  Filed  2-4-98;  8:45  am] 
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COMMISSION  OF  HNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  19 
February  1998  at  10:00  AM  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  N.W.,  Washington,  D.C.  20001. 
The  meeting  will  focus  on  a  variety  of 
projects  affecting  the  appearance  of  the 
city. 

inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.  29  January 
1998. 

Charles  H.  Atherton, 

Secretary. 

(FR  Doc.  98-2851  Filed  2-4-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 


Office  of  the  Secretary 

Board  of  Visitors  Meeting 

AGENCY:  E)epartment  of  Defense 

Acquisition  University. 

ACTION:  Board  of  Visitors  Meeting. 

summary:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at_ 
the  Defense  Systems  Management 
College  (DSMC),  9000  Belvoir  Road, 
Building  184,  Fort  Belvoir,  Virginia  on 
Thursday,  February  26, 1998,  from  0830 
until  1 700.  The  purpose  of  this  meeting 
is  to  report  back  to  the  BoV  on 
continuing  items  of  interest  and  discuss 
the  DAU  distance  learning  initiatives. 
The  agenda  will  include  continuing 
discussions  concerning  acquisition 
research  and  the  upcoming  Acquisition 
Reform  Day  activities,  development  of 
the  continuing  acquisition  education 
policy,  and  the  development  of  the  DAU 
distance  learning  program  plan  and 
schedule. 


The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first-served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mrs.  Joyce  Reniere  at  (703)  805- 
5134. 

Dated:  January  30, 1998. 

L,M.Bynum, 

Alternate  OSD  Federal  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  98-2759  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Strategic  Command  Strategic 
Advisory  Group 

AGENCY:  Department  of  Defense, 
USSTRATCOM. 

action:  Notice. 

SUMMARY: 

The  Strategic  Advisory  Group  (SAG) 
will  meet  in  closed  session  on  April  23 
and  24, 1998.  The  mission  of  the  SAG 
is  to  provide  timely  advice  on  scientific, 
technical,  and  policy-related  issues  to 
the  Commander  in  Chief,  U.S.  Strategic 
Conunand,  during  the  development  of 
the  nation's  strategic  war  plans.  At  this 
meeting,  the  SAG  will  discuss  strategic 
issues  that  relate  to  the  development  of 
the  Single  Integrated  Operational  Plan 
(SIOP).  Full  development  of  the  topics 
will  require  discussion  of  information 
classified  TOP  SECRET  in  accordance 
with  Executive  Order  12958,  April  17, 
1995.  Access  to  this  information  must 
be  strictly  limited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to  know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act,  (5 
U.S.C.  App  2).  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  30, 1998. 
L.M.  Bjnmm, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-2760  Filed  2-4-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Depanment  of  the  Air  Force 

Supplemental  Record  of  Deeialon 
(8R00)  for  the  Dlepoeai  and  Reuae 
Final  Environmental  Impact  Statement 
for  McCMIan  Air  Force  Baae  (AFB), 
Callfomia  (CA) 

On  December  22,  1997.  the  Air  Force 
issued  a  SROD  for  the  disposal  of 
McClellan  AFB,  CA.  The  decisions 
included  in  this  SROD  have  been  made 
in  consideration  of  the  Final 
Programmatic  Environmental  Impact 
Statement  for  the  Disposal  and 
Environmental  Impact  Report  for  Reuse 
(FPHS/EIR)  of  McClellan  AFB,  CA, 
which  was  filed  with  the  Environmental 
Protection  Agency  on  July  3, 1997.  and 
other  relevant  considerations. 

McClellan  AFB  will  officially  close  in 
2001.  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
(Public  Law  101-510)  and  the 
recommendations  of  the  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  This  SROD 
documents  the  disposal  decisions 
deferred  in  the  Record  of  Decision 
(ROD)  issued  on  August  22. 1997,  on 
McClellan  AFB. 

The  Air  Force  has  decided  to  dispose 
of  the  approximately  825  remaining 
acres  of  McClellan  AFB  and  associated 
off  base  sites  in  the  following  manner: 
Parcel  D2  (approximately  1  acre),  will 
be  transferred  to  the  County  of 
Sacramento  Board  of  Supervisors  which 
is  the  official  Local  Redevelopment 
Authority  (LRA)  as  an  Economic 
Development  Conveyance  (EDC)  for 
federal  leaseback.  Parcel  L 
(approximately  30  acres).  Parcel  M 
(approximately  35  acres).  Parcel  N 
(approximately  2  acres).  Parcel  O 
(approximately  12  acres).  Parcel  P  270 
acres,  the  River  Dock  (approximately  2 
acres)  the  golf  course  (approximately  60 
acres),  military  family  bousing 
(approximately  157  acres)  will  be 
transferred  to  the  County  of  Sacramento 
Board  of  Supervisors  which  is  the 
official  Local  Redevelopment  Authority 
(LRA)  with  the  provision  these  parcels 
can  be  withdra%vn  from  the  EDC  for 
public  benefit  conveyances  at  a  later 
date.  The  decision  of  approximately  196 
acres  located  at  the  Davis 
Communication  site  has  been  deferred 
until  a  later  date. 

The  uses  proposed  for  the  property  by 
the  prospective  recipients  of  the 
property  under  the  ROD  are  included  in 
the  proposed  action  in  the  FPEIS/EIR 
and  are  consistent  with  the 
community's  revised  redevelopment 
plan  for  the  base.  The  LRA  prepared  the 


plan  with  the  assistance  of  the  broader 
communitv. 

By  this  decision,  the  Air  Force  adopts 
certain  mitigation  measures,  as 
described  in  this  SROD.  to  protect 
public  health  and  the  environment.  In 
response  to  the  existing  or  forecasted 
environmental  impacts  to  or  in  the  area 
of  McClellan  AFB.  subsequent  property 
owners  should  consider  implementation 
of  the  more  specific  mitigation  measures 
associated  with  reuses  they  may 
undertake,  as  set  forth  in  Chapter  4  of 
the  PFEIS. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  Charles  R. 
Hatch,  Program  Manager,  Division  C. 
Correspondence  should  be  sent  to 
AFBCA/DC.  1700  North  Moore  Street. 
Suite  2300,  Arlington^  VA  22209-2809. 
Barbara  A.  Canoidiael, 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc  9a-2870  Filed  2-4-98: 8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Sulxniaalon  forOMB  ftovlew; 
Comment  Rac|uaat 

AOBtCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review: 
comment  request. 


The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  9, 

AOCMESSeS:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington. 
IX:  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  ].  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  ^ 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collefrtion  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conunent  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  30. 1998. 
Gloria  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Ofifice  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Annual  Report  of  Children  in 
State  Agency  and  Locally  Operated 
Institutions  for  Neglected  or  Delinquent 
Children. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  3,052. 

Burden  Hours:  4,224. 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  (1)  the 
niunber  of  children  enrolled  in 
educational  programs  of  State-operated 
institutions  for  neglected  or  delinquent 
(N  or  D)  children,  community  day 
programs  for  N  or  D  children  and  adult 
correctional  institutions  and  (2)  the 
October  caseload  of  N  or  D  children  in 
local  institutions.  ED  uses  the  data 
collected  through  this  survey  in  the 


Fadaral  MagiMar/VoL  63.  No.  24 /Thursday,  February  5,  1998 /Notices 


5933 


statutory  tomula  to  aUocate  Title  I,  Part 
A  and  Part  D.  Subpart  1  funds. 

(PR  Doc  96-2791  Hied  2-4-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site* 
Specific  Advlaory  Board.  Kimand  Area 
Oflica  (Sanda) 

AQINCY:  Department  of  Eneigy. 
ACTKM:  Notice  of  open  meeting. 


r:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463, 86  Stat.  770)  notice  is 
hereby  given  of  the  following  AdvisOTy 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board.  Kirtland  Area  Office  (Sandia). 

DATES:  Wednesday.  February  18, 1998:  6 
p.m. — 9  p.m.  (Mountain  Standard 
Time). 


I:  Mesa  Verde  Community 
Center.  7900  Marquette  NE. 
Albuquerque,  New  Mexico. 

FOR  FURTHER  SVORMATKM  CONTACT: 
Mike  Zamorski,  Acting  Manager. 
Department  of  Energy  Kiitland  Area 
Office.  P.O.  Box  5400.  Albuquerque,  NM 
87185  (505)  845-4094. 

SUPPLEMENTARY  INFORMATKM: 

Puipoae  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:00  p.m.    DOE  Quarterly  Meeting 

7:00  p.m.    Public  Comments 

7:10  p.m.    Approval  of  Agenda 

7:12  p.m.    Approval  of  01/21/98 
Minutes 

7:17  p.m.    Chair's  Report — ^Jamie 
Welles 

7:20  p.m.    Board's  Mission  from  DOE's 
Perspective-^Midiael  Zamorski.  DC£ 

7:25  p.m.     Mixed  Waste  Landfill — 
Presentation 

7:35  p.m.    Mixed  Waste  Landfill- 
Discussion 

7:45  p.m.    Break 

7:55  p.m.    Capping  of  Mixed  Waste 
Landfill — Presentation — George  Allen. 
SNL 

8:05  p.m.    Capping  of  Mixed  Waste 
Landfill — Discussion 

8:15  p.m.    Self-Evaluation  Committee- 
Transition  Plan— Yugal  Behl. 
Committee  Chair 


8:42  p.m.    New/Other  Business 
8:52  p.m.    Public  Comments 
8:58  p.m.    Announcement  of  Next . 
Meeting— Palo  Duro  Senior  Center 
9:00  p.m.    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday.  February  18. 1998. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Mike  Zamorski's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fiishion  that  will  fiadlitate  the  orderly 
conduct  of  business.  Eadi  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  cop3ring 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  wall  also  be 
available  by  writing  to  Mike  Zamorski, 
Department  of  Energy  Kirtiand  Area 
Office.  P.O.  Box  5400,  Albuquerque,  NM 
87185.  or  by  calling  (505)  845-4094. 

Issued  at  Washington,  DC  on  February  2, 
1998. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-2838  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  1096-566-000;  FERC-666] 

Proposed  Information  Collection  and 
Request  for  Comments 

January  30, 1998. 

AQENCY:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Notice  of  proposed  information 
collection  and  request  for  comments. 


In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 


the  Paperwoil:  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  ConsideraticHi  will  be  given  to 
comments  submitted  on  or  before  April 
6,1998. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Enei^gy 
Regulatory  Commission,  Attn:  Michael 
Miller.  Information  Services  Division. 
ED-12.4. 888  First  Street  N.E., 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michaeLmiller9ferc.fed.us. 

SUPPLBttNTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-566  "Annual 
Report  of  a  Utility's  Twenty  Lai^gest 
Purchasers"  (OMB  No.  1902-0114)  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  Title  n. 
Section  211  of  the  PubUc  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA)  (16  U.S.C.  825d).  Submission 
of  the  list  is  necessary  to  fulfill  the 
requirements  of  Section  211 — 
Interlocking  Directorates,  which  defines 
monitoring  and  regulatory  operations 
concerning  interlocking  directorate 
positions  held  by  utility  personnel  and 
possible  conflicts  of  interest.  The 
information  is  collected  by  the 
Commission  to  identify  large  purchasers 
of  electric  energy  and  possible  conflicts 
of  interest.  Through  this  process,  the 
Conunission  is  able  to  review  and 
exercise  oversight  of  interlocking 
directorates  of  public  utilities  and  their 
related  activities.  Specifically,  the 
Commission  must  determine  that 
individuals  in  utility  operations  holding 
two  positions  at  the  same  time  would 
adversely  affect  the  public  interest.  The 
Commission  can  employ  enforcement 
proceedings  when  violations  and 
omissions  of  the  Act's  provisions  occur. 
The  compliance  with  these 
requirements  is  mandatory.  The 
reporting  requirements  are  found  at  18 
CFR  46.3. 

ACTION:  The  Commission  is  requesting  a 
three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

BUROBI  STATEMENT:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  respondants  ahnualy 
(1) 


175  .. 


Number 
of  re- 
sponses 
perre- 


(2) 


Averga 

burden 

hours  per 

response 

(3) 


6 


Total  annual 

burden  hours 

(1)x(2)x(3) 


1.050  hours. 


The  estimated  total  cost  to 
respondents  is  $55,260,  (1,050  hours 
divided  by  2,087  hours  per  year  per 
employee  times  $109,889  per  year  per 
average  employee  =  $55,260).  The  cost 
per  respondent  is  $316. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  anv  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information:  (5)  searching 
data  sources:  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 

responses. 

Linwood  A.  Walsan,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-2812  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutatoiy 
Cmraniaaiofi 

pocket  Na  CPM-1«6-00(q 

CNQ  TranamiaakNi  Corporation;  Notice 
of  Appllcetion 

January  30. 1998. 

Take  notice  that  on  January  22. 1998, 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg.  West 
Virginia,  26301.  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  of  the  No. 
2  Engine  at  the  Helvetia  Compressor 
Station  (Engine  No  2),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  proposes  to  abandon  its  Engine 
No.  2  at  CNG's  Helvetia  Compressor 
Station  located  in  Brady  Township, 
Cleerfield  County,  PA.  CNG  asserts  that 
due  to  a  decline  in  the  production  of 
natural  gas  in  the  area  surrounding  the 
Helvetia  Station,  the  abandonment 
proposal  herein  will  not  result  in  the 
loss  of  any  service  to  any  of  CNG's 
customers.  CNG  further  asserts  that  the 
abandonment  of  this  faciUty  will  result 
in  the  elimination  of  operating  and 
maintenance  costs  of  this  engine  unit. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before 
February  20. 1998.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  rar  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  R^ulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  issuance  of 
certificate  authorization  and  permission 
and  approval  for  the  proposed 
abandonment  are  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-2794  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  ERae-aas-ooo] 

Enaerch  Enetgy  Servioea,  Irtc.;  Notice 
of  laauance  of  Order 

January  30. 1998. 

Enserch  Energy  Services,  Inc. 
(Enserch)  filed  an  application  for 
authorization  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  Enserch  requested  that  the 
Commission  grant  blemket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  habilities  by  Enserch.  On  January  29, 
1998,  the  Commission  issued  an  Order 


Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  January  29, 1998 
Order  granted  the  request  for  blanket 
approval  imderPart  34,  subject  to  the 
conditions  found  in  Ordering 
Parasraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liabilities  by  Enserch  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  Enserch  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
[>erson;  provided  tliat  such  issue  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Enserch,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  'The  Conunission  reserves  the  right 
to  modify  this  order  to  fequire  a  further 
showing  tliat  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Enserch 's  issuances  of  seciuities  or 
assiunptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
2, 1998. 

Copies  of  the  full  text  of  the  Order  are 
available  firom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
David  P.  BoargBts, 
Acting  Secretary. 

(FR  Doc.  98-2810  Filed  2-4-98;  8:45  am] 
BIUJNQ  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Dockat  Na  RP96-3«6-O0q 

Florida  Gaa  Tranamlaaion  Company; 
Notice  Of  intent  To  Make  Supplemental 
Refunda 

January  30. 1998. 

Take  notice  that  on  January  27. 1998. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  a  letter  stating 


tliat  FGT  will  make  additional  refunds, 
inclusive  of  interest,  to  FGT's 
transportation  customMS  on  or  before 
February  15, 1998. 

FGT  states  that  on  January  14. 1998, 
it  submitted  a  refund  report  reflecting 
amounts  refunded  to  its  transportation 
customers  on  December  15. 1997  in 
compliance  with  the  Commission  Order 
dated  September  24, 1997  in  the 
referenced  docket.  Subsequent  to  fiUng 
the  refund  report,  it  has  come  to  FGT's 
attention  it  inadvertently  foiled  to 
calculate  refunds  related  to:  (1)  the 
transportation  component  of  the  cash- 
out  price  applicable  to  net  delivery 
point  overage  imbalances  piusuant  to 
the  cash-out  mechanism  of  Section  14  of 
the  General  Terms  and  Conditions 
(GTC)  of  FGT's  Tariff,  and  (2) 
reservation  diarge  credits  resulting  from 
a  one-time  shortening  (rf  the  gas  day  of 
April  6. 1997  due  to  FGTs 
implementation  of  Gas  Industry 
Standards  Board  (GISB)  Standard  1.3.1. 

FGT  states  that  because  the  data 
necessary  to  calculate  the  refunds 
attributable  to  cash-out  pricing  are 
contained  in  different  files  thui  the 
transportation  invoice  data  (applied  to 
scheduled  volumes),  the  calculation  of 
these  amounts,  while  small,  is  more 
complex  and  will  require  some 
additional  programming.  FGT  states  tliat 
it  has  begun  this  process  and  believes 
that  it  can  make  refunds  to  Delivery 
Point  Operators  (for  cash-out 
imbalances)  and  to  transportation 
customers  (for  the  reservation  charge 
credit  related  to  the  shortened  gas  day) 
on  or  before  February  15, 1998.  FGT 
will  calculate  interest  on  these 
additional  amounts  through  the  date  the 
checks  are  mailed  and  will  file  a 
supplemental  refund  report  within  30 
days  of  the  date  the  additional  refunds 
are  made. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  protests  should  be  filed  on  or 
before  February  6. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Doc.  98-2802  Filed  2-4-98;  8:45  am] 

MLUNO  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doekat  No.  CP9S-4»-00l] 

K  N  Wattanberg  Tranamlaaion  Umited 
UabUity  Company;  Notice  of 
Appllcatfon 

January  30, 1998. 

Take  notice  that  on  January  23, 1998, 
K  N  Wattenberg  Transmission  Limited 
Liabihty  Company  (K  N  Wattenberg). 
P.O.  Box  281304,  Lakewood,  Colorado 
80228-8304.  filed  in  Docket  No.  CP98- 
49-001.  pursuant  to  Section  7(c)  of  the 
Natiual  Gas  Act  and  Part  157,  Subpart 
E,  of  the  Commission's  Regulations,  an 
amendment  to  its  pending  application 
in  Docket  No.  CP98-49-000.  in  which  K 
N  Wattenberg  requests  authorization  to 
acquire,  construct  and  operate  certain 
pipeline  and  related  fecilities 
'designated  as  the  Front  Runner 
Pipeline,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
insp>ection. 

In  its  amended  filing,  K  N  Wattenberg 
is  requesting  that  the  appUcation  be 
considered  under  the  Commission's 
optional  certificate  (OC)  regulations.  In 
accordance  with  the  OC  regulations.  K 
N  Wattenberg  has  redesignated  its  rates 
to  bear  the  full  risk  of  subscription  for 
the  project  and  will  abide  by  all  other 
conditions  required  for  an  OC 
certificate.  The  amendment  proposes  no 
other  changes  to  K  N  Wattenberg 's 
pending  application  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
February  20, 1998.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
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Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filings 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  the  commenters  or 
those  requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  OMm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  Wattenberg  to 
appear  or  be  represented  at  the  hearing. 
Liawoed  A.  Viataon,  Jr.. 
Acting  Secretory. 

|FR  Doc  9»-2793  Filed  2-4-98;  8:45  ami 
oooe  snr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Eiwiyy  Regulatory 
Cominiaaion 


[Docket  Na  CP96-197-000] 

Koch  Gateway  PIpalina  Company; 
Notica  of  Raquaat  Under  Blanket 
Authorliation 

January  30, 1998. 

Take  notice  that  on  January  23, 1998, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP98-1 97-000  a  request  pursuant  to 
Sections  157.205,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  approval  to  abandon  an 
inactive  and  obsolete  dual  8-inch  meter 
station,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-43O-0O0 
pursuant  to  Section  7  of  the  Natiual  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  abandon 
by  removal  an  inactive,  skid  mounted 
dual  8-inch  meter  located  at  an 
interconnect  with  Transcontinental  Gas 
Pipeline  Corporation  (Transco)  an 
interstate  gas  pipe  line  company  in  Pike 
County,  Mississippi.  Koch  Gateway 
states  that  they  maintain  a  nimiber  of 
other  meters  at  this  interconnect  which 
are  adequate  to  measure  the  flow  of 
natural  gas  between  Transco  and  Koch 
Gateway.  No  services  will  be  affected  by 
the  proposed  abandonment.  The  retired 
meter  will  be  treated  as  scrap  material. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  withdrawn  within  30  days  after  the 
time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  punuant 
to  Section  7  of  the  Natural  Gas  Act 
Linwood  A.  Walioa,  Jr.. 
Acting  Secretary. 
IFR  Doc.  98-2795  Filed  2-4-98;  8:45  am) 

sauNQ  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 
Fadaial  Energy  Regulatory 


[Doctot  Na  CP9e-1M-00(q 

NorAm  Gas  Tranamiaalon  Company; 
NoUoa  of  Raquaat  Under  Blankat 
Authorlartion 

January  30, 1998. 

Take  notice  that  on  January  23, 1998, 
NorAm  Gas  Transmission  Com{>any 
Name  (NGT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP98-198-000,  pureuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natiual  Gas  Act  (NGA)  for  authorization 
to  operate  existing  natural  gas  faciUties 
to  be  delivered  to  M.G.  Industries  (MGI) 
authorized  in  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-001,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

NGT  proposes  to  operate  an  existing 
1,584  feet  on  2-inch  pipe,  a  2- inch 
delivery  tap  and  metering  and 
regulating  station  on  NGT's  Line  J  in 
Mississippi  County,  Ariumsas  to  provide 
firm  transportation  service  to  an  MGI. 
an  industrial  customer.  The  estimated 
volumes  to  be  deUvered  through  these 
facilities  are  45,625  MMBtu  annually 
and  125  MMBtu  on  a  peak  day. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pureuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  punuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
appUcation  for  authorization  pureuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-2796  Filed  2^1-98;  8:45  am] 
BNXMQ  oooc  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Docket  No.  CP9e-2O2-4O0) 

NorAm  Gaa  Tranamiaalon  Company; 
Notica  of  Raquaat  Under  Blankat 
Authorization 

January  30, 1998. 

Take  notice  that  on  January  27, 1998, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP98- 
202-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natxuvl  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  certain  facilities  in 
Arkansas  to  deliver  gas  to  ARKLA,  a 
distribution  division  of  NorAm  Energy 
Corp.  (ARKLA),  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  install  a  1-inch  tap 
and  regulator  on  its  Line  BT-14  in 
Conway  County,  Arkansas  to  provide 
increased  service  to  ARKLA's  rural 
distribution  system.  NGT  states  that  the 
total  estimated  volumes  to  be  delivered 
to  these  facilities  are  900  MMBtu 
annually  and  3  MMBtu  on  a  peak  day. 
NGT  estimates  the  total  cost  of  the 
project  to  be  $2,248.  and  that  ARKLA 
will  reimburse  NGT  an  estimated  $1,908 
of  those  costs. 

NGT  states  that  it  will  transport  gas  to 
ARKLA  and  provide  service  under  its 
tariff,  that  the  volumes  delivered  are 
within  ARKLA's  certificated  entitlement 
and  NGT's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  NGT 
also  states  that  it  has  sufficient  capacity 
to  accomplish  the  deUveries  without 
detriment  or  disadvantage  of  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 


treated  as  an  application  for 

authorization  pureuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Wataoo,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-2798  Filed  2-4-98;  8:45  am] 

BNJJNQ  OOOE  tnr-oi-M 

DEPAR'nviENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  ER9ft-1336-000] 

Northern  Indiana  Public  Service 
Company;  Notice  of  Filing 

January  30, 1998. 

Take  notice  that  on  January  7, 1998, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Delmarva  Power  &  Light 
Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Delmarva 
Power  &  Light  Company  pursuant  to  the 
Northern  Indiana  Public  Service 
Company's  pursuant  to  the  Northern 
Indiana  Public  Service  Company's  Open 
Access  Transmission  Service  Tariff. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  January  1, 1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  on  or  before 
February  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  98-2807  Filed  2-4-98;  8:45  am) 

BiujNa  oooc  ern-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doctcet  No.  CP98-201-000] 

Northwest  Pipeline  Corporation;  Notica 
of  Application 

January  30, 1998. 

Take  notice  that  on  January  26, 1998, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84108.  filed  in  Docket  No. 
CP98-201-000,  an  application,  under 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations  for  authority 
to  install  replacement  pipeline  and 
remove  and  abandon  existing  pipeline. 
Northwest  says  that  the  project  is 
needed  to  ensure  a  long-term  safety  and 
integrity  of  its  mainline  transmission 
system  by  relocating  its  pipeline  away 
from  an  area  prone  to  landslides  near 
Everson,  Whatcom  County,  Washington. 
The  details  of  Northwest's  requests  are 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  available  to  the  pubhc. 

Specifically,  Northwest  Seeks 

(1)  A  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction  and  operation  of  about 
3,850  feet  of  new  26-inch  and  3,950  feet 
of  new  30-inch  replacement  pipeline  in 
new  right-of-way  and 

(2)  Permission  and  approval  for  the 
removal  and  abandonment  or 
abandonment  in-place  of  approximately 
2,910  feet  of  existing  26-inch  and  about 
2,940  feet  of  existing  30-inch  pipeline 
(about  1,350  feet  eadi  of  existing  26- 
inch  and  30-inch  pipeline  will  be 
removed  and  abandoned,  about  1,560 
feet  of  existing  26-inch  and  about  1,590 
feet  of  existing  30-inch  pipeline  will  be 
abandoned  in-place). 

Northwest  states  the  total  costs  to 
construct  the  proposed  replacement 
pipeline  and  abandon  the  existing 
pipeline  segments  are  estimated  at  about 
$2,305,000. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
February  20.  1998,  fill  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
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in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (IB 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
take  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  person  to  whom 
the  protests  are  directed.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  docximents.  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lindwood  A.  Wataon,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-2797  Filed  2-4-98: 8:45  am) 
iMjjNO  oooE  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

Notica 

lanuary  30, 1998. 

Take  notice  that  on  February  12, 1998 
at  10:00  a.m.  at  the  Commission's 
headquarters  at  888  First  Street,  NE., 
Washington,  DC  20426,  Southern 
Company  Services,  Inc.  ("Southern 
Company")  will  provide  a 
demonstration  for  the  Commission,  its 
staff,  and  the  public  about  the 
transmission  reservation  and  scheduling 
process  followed  by  the  Southern 
Company  system.  Mr.  Jolly  Hayden  of 
Electric  Clearinghouse,  Inc.,  an  electric 
power  marketer  unaffiliated  with 
Southern  Company,  will  participate  in 
the  demonstration.  The  purpose  of  the 
demonstration  is  to  show  how  bulk 
power  transactions  are  reserved  and 
scheduled  on  the  Southern  Company 
system. 

Mr.  John  Pope,  Director  of  Bulk  Power 
Operations  for  Southern  Company,  will 
convene  the  demonstration.  Mr.  Hayden 
of  Electric  Clearinghouse  will 
demonstrate  the  steps  performed  by  the 
marketing  function  in  the  reservation  '' 
and  scheduling  process.  Other  Southern 
Company  personnel  may  also 
participate. 

Members  of  the  public  are  invited  to 
observe  the  demonstration. 
Linwood  A.  WatMn,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-2808  Filed  2-4-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  No.  QT9S-1S-000I 


T 

Notice  Of 
Tariff 


Pipeline  Company; 
Changaa  in  FERC 


)anuary  30, 1998. 

Take  notice  that  on  January  28, 1998, 
Teimessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  and 
acceptance  the  following:  (1)  Electronic 
Data  Interchange  (EDI)  Trading  Partner 
Agreement  (TPA)  between  Tennessee 
and  TransCapacity  Limited  Partnership 
(TransCapacity);  (2)  an  EDI  TPA 
between  Temiessee  and  National 
Capacity  Registry  Service  Corporation 
(National  Capacity);  (3)  an  agency 
authorization  agreement  for  EDI 
(Agency  Agreement)  between  Gaslantic 
Corporation,  TransCapacity,  and 
Tennessee,  and/or  Midwestern  Gas 
Transmission  Company  (Midwestern) 
and/or  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  and  (4)  Fifth 
Revised  Sheet  No.  301  and  Fifth  Revised 
Sheet  No.  412  of  Tennessee's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1 
(Volume  No.  1  Tariff)  to  become 
effective  October  17, 1997. 

Tennessee  states  that  on  October  17, 
1997,  TransCapacity  and  Tennessee 
entered  into  a  trading  partner  agreement 
(TransCapacity  TPA)  which  governs  all 
EDI  transactions  between  the  f>arties.  On 
January  2, 1998,  Tennessee  entered  into 
an  identical  trading  partner  agreement 
vrith  National  Capacity  (National 
Capacity  TPA).  Tennessee  states  that 
these  two  TPAs  contain  provisions 
which  differ  fitim  the  Pro  Forma  TPA 
for  several  reasons:  (1)  the 
TransCapacity  TPA  and  National 
Capacity  TPA  differ  fit>m  the  Pro  Forma 
TPA  because  they  reflect 
TransCapacity's  and  National  Capacity's 
status  as  third-party  providere  of  EDI 
transactions  only,  ra^er  than  as 
shippers  on  Tennessee's  system  as 
contemplated  by  the  Pro  Forma  TPA;  (2) 
the  TransCapacity  TPA  and  National 
Capacity  TPA  contain  provisions  which 
differ  from  the  Pro  Forma  TPA  due  to 
formatting  changes  made  by  mutual 
agreement  of  the  parties;  and  (3)  the 
TransCapacity  TPA  and  the  National 
Capacity  TPA  reflect  very  minor 
typographic  changes. 

Tennessee  states  that  in  connection 
with  the  TransCapacity  TPA,  Gaslantic 
Corporation,  TransCapacity  and 
Tennessee  and/or  Midwestern  and/or 
East  Tennessee  entered  into  an  Agency 
Agreement  on  November  7, 1997 
(Gaslantic  Agency  Agreement). 


Tennessee  states  that  pursuant  to  the 
Gaslantic  Agency  Agreranent,  Gaslantic 
assigned  certain  electronic 
communication,  linkage  services  and 
related  administrative  responsibilities  to 
TransCapacity  for  the  term  of  one  month 
beginning  November  15. 1997  and 
continuing  on  a  month-to^month  basis 
thereafter  until  terminated.  Tennessee 
states  that  the  Gaslantic  Agency 
Agreement  diffen  from  the  Pro  Forma 
Agency  Agreement  in  only  one  area:  the 
Gaslantic  Agency  Agreement  provides 
that  TransCapacity  will  have 
responsibility  for  the  data  sets  identified 
in  Exhibit  I  to  the  Gaslantic  Agency 
Agreement,  rather  than  for  the  data  sets 
identified  in  Exhibit  A  to  the 
TransCapacity  TPA. 

Tennessee  states  that  due  to  an 
administrative  oversight,  Tennessee  did 
not  file  the  TransCapacity  TPA. 
National  Capacity  TPA  and  Gaslantic 
Agency  Agreement  with  the 
Commission  prior  to  their  contractual 
effiactive  dates.  Tennessee  requests  all 
waivere  of  the  Commission's  regulations 
that  may  be  necessary  to  allow  this 
filing  to  become  effective  on  October  17, 
1997.  Tennessee  states  that  an  effective 
date  of  October  17. 1997  is  consistent 
with  the  effective  date  for  the 
TransCapacity  TPAand  would  be  prior 
to  the  contractual  effective  date  for  the 
National  Capacity  TPA  and  Gaslantic 
Agency  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  February  6, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  insi>ection  in  the 
Public  Refierence  Room. 
Linvrood  A.  Wataotti  Jr^ 
Acting  Secretary. 

[FR  Doc.  98-2799  Filed  2-4-98;  8:45  am] 
BILUNO  OOOC  •117-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwniaaion 

[Docket  Na  RP9e-l1»-«00] 

Taxaa  Eaatem  Tranamiaaion 
Cotporation;  Notice  of  ftoqueat  for 
Waiver  of  FERC  Gaa  Tariff 

January  30, 1998. 

Take  notice  that  on  January  27, 1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  a 
request  for  waiver  of  Section  1. 
Availability,  of  Rate  Schedule  SCT 
(Small  Customer  Transportation) 
included  in  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1  to 
provide  service  to  the  Village  of  East 
Cape  Girardeau,  Illinois  and 
Surroimding  areas. 

Texas  Eastern  states  that,  although 
Texas  Eastern  does  not  intend  to  expand 
generally  the  availability  of  Rate 
Schedule  SCT  service,  Texas  Eastern 
believes  a  waiver  is  warranted  based  on 
the  facts  in  this  instance.  Texas  Eastern 
states  that  East  Cape  Girardeau  does  not 
currently  receive  gas  service  and  Texas 
Eastern  is  the  closest  and  only 
economically  available  source  of 
pipeline  capacity  to  serve  East  Cape 
Girardeau  and  siurounding  areas.  Texas 
Eastern  states  that  since  the  volume  of 
service  requested  is  de  minimus 
compared  to  Texas  Eastern's  aggregate 
capacity  entitlements,  Texas  Eastern's 
existing  customers  will  not  be 
detrimentally  impacted. 

Texas  Eastern  requests  that  the 
Commission  approves  this  request  for 
waiver  on  or  before  April  1, 1998,  in 
order  to  provide  certainty  that  natural 
gas  service  will  be  available  to  East  Cape 
Girardeau  and  surrounding  areas 
commencing  on  November  1, 1998 
when  the  next  heating  season  begins. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  3785.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  February  6, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervme.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linweod  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  98-2804  Filed  2-4-98;  8:45  am) 

MLUNQ  OOOE  1717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaion 

[Docket  No.  RP97-344-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Informal  Settlement 
Conference 

January  30. 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  TTiursday,  February  5, 
1998,  reconvening  at  10:00  a.m.  on 
Friday,  February  6, 1998,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pureuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  prior  to  attending. 

For  additional  information  pk>ase 
contact  Michael  D.  Cotleur  at  (202)  208- 
1076.  or  Russell  B.  Mamone  at  (202) 
208-0744. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-2803  Filed  2-4-98: 8:45  am) 

BILUNO  OOOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 19-0001 

Viking  Gas  Transmission  Comiaany; 
Notice  of  Filing 

January  30, 1998.  ■- 

Take  notice  that  on  January  27, 1998, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  a  report  of 
penalty  revenues  and  credits  for  the 
period  of  November  1, 1996  through 
October  31, 1997. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  ail  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  or  before  February  6, 
1998.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

LiawMMi  A.  Walioa.  Jr., 

Acting  Secretary. 

|FR  Doc.  9«-2805  Filed  2-4-98:  8:45  ami 

MJJNO  COM  t7ir-«i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comtnieelon 

Viking  Qae  Transmleelon  Company; 
NotioeofFlNng 

(Doekot  Na  nP9S-l2O-0O0] 
lanuary  30.  199S. 

Take  notice  that  on  January  27, 1998, 
Viking  Cas  Transmission  Company 
(Viking)  tendered  for  Tiling  a  report  of 
interruptible  throughput  and  revenues 
for  the  period  of  November  1, 1996 
through  October  31, 1997.  Viking  also 
states  that  Viking  did  not  have  sufBcient 
net  interruptible  revenues  during  that 
period  to  trigger  an  obligation  under 
Article  5,  Section  4  of  Viking's  Rate 
Schedule  IT,  to  credit  net  interruptible 
revenues  to  Viking's  firm  shippers. 

Viking  states  that  copies  of  the  Tiling 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procediue.  All  such  motions  or  protests 
must  be  filed  on  or  before  February  6, 
1998.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  Tile  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Wataoa,  Jr^ 

Acting  Secretary. 

(PR  Doc.  98-2806  Filed  2-4-98:  8:4S  am] 

MLLMQ  COOC  CTIT-ai-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConMnieaion 

[DodiM  No.  CP93-M1-009] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Petition  to  Amend 

January  30.  1998. 

Take  notice  that  on  January  26, 1998, 
Young  Gas  Stor^e  Company.  Ltd. 
(Young),  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP93-541-009.  a  petition  to  further 
amend  the  authorizations  issued  on 
June  22. 1994  in  Docket  Nos.  CP93-541- 
000  and  001,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  as  amended,  all  as 
more  fully  set  forth  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Young  states  that  upon  further  study 
and  data  gained  in  the  development  of 
the  storage  field,  certain  changes  to  well 
requirements  and  minor  facility 
adfustments  are  needed  to  continue 
development  and  management  of  Young 
Storage  Field.  Specifically.  Young  seeks 
authorization  to  connect  the  Young  *40 
observation  well  to  the  Young  gathering 
system  and  to  change  this  well 
classification  from  an  observation  well 
to  an  injection/withdrawal  well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  20. 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 


by  Section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Young  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc  98-2792  Filed  2-4-98;  8:45  am] 
HLUNQ  OOOE  «717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Eftergy  Regulatory 
Commlaaion 

[Dodwt  No.  EC9ft-2e-000,  et  el.] 

Northrop  Grumman  Corporation,  at  al.; 
Electric  Rate  and  Corporate  Regulation 
Filinga 

January  29, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northrop  Gnimman  Corporation 

(Docket  No.  EC98-26-O00I 

Take  notice  that  on  January  23, 1998, 
Northrop  Grumman  Corporation 
(Northrop  Grumman)  tendered  for  filing 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  requesting  that 
the  Commission  approve  a  ais{>osition 
of  jurisdictional  facilities  occurring  as  a 
consequence  of  the  merger  of  Northrop 
Grumman  with  Lockheml  Martin 
Corporation. 

Comment  date:  February  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Seneca  Power  Partners,  L^. 

[Docket  No.  EG98-34-000I 

On  January  20, 1998,  Seneca  Power 
Partners,  LP..  450  Lexington  Avenue, 
37th  Floor,  New  York,  NY  10017 
(Seneca),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Seneca  owns  a  cogeneration  facility 
with  a  capacity  of  approximately  37 
MW,  located  in  Batavia,  New  York. 


Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Pennsyhrania-New  Jersey-Maryland 
Interconnection 

(Docket  No.  ER97-3189-0101 

Take  notice  that  on  December  31. 
1997,  pursuant  to  the  Commission's 
order  in  Pennsylvania-New  Jersey- 
Maryland  Interconnection,  et  al.,  FERC 
1 61,257  (1997).  PJM  Interconnection, 
L.L.C.  (PJM),  tendered  for  filing  Service 
Agreements  For  Network  Integration 
Transmission  Service  for  Atlantic  City 
Electric  Company,  Baltimore  Gas  & 
Electric  Company,  Metropolitan  Edison 
Company,  Pejinsylvania  Electric 
Company,  PPAL,  Inc.,  PECO  Energy 
Company,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric  & 
Gas  Company. 

PJM  requests  an  effective  date  of  April 
1, 1998  for  the  service  agreements. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania-New  Jersey-Maryland 
Interconnection 

[Docket  No.  ER97-3189-0111 

Take  notice  that  on  December  31, 
1997,  PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing,  pursuant  to  the 
Commission's  order  in  Pennsylvania- 
New  Jersey-Maryland  Interconnection, 
et  a7.,  81  FERC  1 61 ,257  (1997), 
compliance  filing  consisting  of:  (a)  A 
revised  PJM  Open  Access  Transmission 
Tariff,  (b)  PJM  Standards  of  Conduct,  (c) 
a  revised  PJM  Operating  Agreement,  and 
(d)  a  revised  PJM  Reliability  Assurance 
Agreement. 

Comment  date:  Febniary  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  TranaCurrent,  LLC. 

(Docket  No.  ER98-1 297-000) 

Take  notice  that  on  January  5, 1998, 
TransCurrent,  LLC.  (TransCurrent). 
petitioned  the  Conunission  for 
acceptance  of  TransCurrent  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
CommissitNi  regiilations. 

TransCurrent  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer 
(trading).  TransCurrent  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  TransCurrent  is  owned 
by  private  investors. 


Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

(Docket  No.  ER98-1 298-000] 

Take  notice  that  on  January  5, 1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Griffin  Energy  Marketing, 
Inc.  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  29, 1997. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E_ 
at  the  end  of  this  notice. 

7.  Illinois  Power  CtMnpany 

[Docket  No.  ER98-1 299-000] 

Take  notice  that  on  January  5, 1998, 
Illinois  Power  Company  (IP),  500  South 
27th  Street,  Decatur,  Illinois  62526, 
tendered  for  filing  a  summary  of  its 
activity  for  the  third  quarter  of  1997, 
under  its  Market  Based  Power  Sales 
Tariff,  FERC  Electric  Tariff,  Original 
Voliune  No.  7. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-1 300-000] 

Take  notice  that  on  January  5, 1998, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  130,  a  facilities  agreement 
with  the  New  York  Power  Authority 
(NYPA).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  decrease  take  effect  as  of  August  1, 
1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  February  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  iA 
New  York,  Inc. 

[Docket  No.  ER98-1 301-000] 

Take  notice  that  on  January  5, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  129,  a  faciUties  agreement 


with  Orange  and  Rockland  Utilities,  Inc. 
(O&R).  The  Supplement  provides  for  an 
increase  in  the  monthly  carrying 
charges. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upm 
O&R. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-1 302-000] 

Take  notice  that  on  January  5, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  FERC  No.  128,  the  PARS 
Facilities  Agreement  under  which  Con 
Edison  is  responsible  for  the  purchase, 
installation,  operation,  and  maintenance 
of  phase  angle  regulators  at  the 
Branchburg-Ramapo  Interconnection 
between  the  New  Yoik  Power  Pool 
(NYPP)  and  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection. 
Con  Edison  has  requested  waiver  of 
notice  requirements  so  that  the  charges 
under  the  Supplement  can  be  made 
effective  as  of  August  1, 1997. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPP  and  PJM. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER98-1 303-000) 

Take  notice  that  on  January  5. 1998. 
Delmarva  Power  k  Light  Company, 
tendered  for  filing  executed  umbrella 
service  agreements  with  Allegheny 
Power  and  Stand  Energy  Corporation 
under  Delmarva 's  market  rate  sales 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  14,  filed  by  Delmarva  in 
Docket  No.  ER96-2571-000. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  OGE  Energy  Resources,  Inc. 

[Docket  No.  ER98-1 304-000] 

Take  notice  that  on  January  5. 1998. 
OGE  Energy  Resources.  Inc.  (OERI), 
tendered  for  filing  a  letter  approving 
membership  in  the  Western  Systems 
Power  Pool  (WSPP).  OERI  requests  that 
the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

OERI  requests  an  effective  date  of 
January  7, 1998,  for  the  proposed 
amendment.  Accordingly,  OERI  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 
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Comment  date:  February  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tills  notice. 

13.  Northern  Stale*  Powrer  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

(Docket  No.  ER96-1 306-000) 

Take  notice  that  on  January  6. 1998, 
Northern  States  Power  (Company 
(Minnesota)  and  FJorthem  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP).  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  The  City  of  Barron.  WI 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
December  10. 1997. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  California  Independent  System 
Operator  Corporation 

IDocket  IVio.  ER98-1306-O001 

Take  notice  that  on  December  30, 
1997,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Participating 
Generator  Agreement  executed  by  the 
ISO  and  Midway  Sunset  Cogeneration 
Company  for  approval  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
refierenced  dockets,  including  the 
Cahfomia  Public  Service  Commission. 

Comment  date:  February  12. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Reaources.  Inc. 

IDocket  No.  ER9S-1 3 14-000] 

Take  notice  that  on  December  31. 
1997.  Western  Resources.  Inc..  tendered 
for  filing  revised  firm  transmission 
agreements  between  Western  Resources 
and  Utilicorp  dba  Missouri  Public 
Service.  Western  Resources  states  that 
the  purpose  of  the  revised  agreements  is 
to  clarify  the  actual  points  of  receipt  and 
deUvery  and  specify  which  ancillary 
services  are  being  provided. 

Copies  of  the  filing  were  served  upon 
Utilicorp  dba  Missouri  Public  Service 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  February  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Western  Resources,  Inc. 

IDocket  No.  ER96-1 3 15-000) 

Take  notice  that  on  December  31, 
1997,  Western  Resources,  Inc.,  tendered 
for  filing  a  revised  firm  transmission 
agreement  between  Western  Resources 
and  Koch  Power  Services,  Inc.  Western 
Resources  states  that  the  purpose  of  the 
revised  agreement  is  to  clarify  the  actual 
points  of  receipt  and  delivery  and 
specify  which  ancillary  services  are 
being  provided. 

Copies  of  the  filing  were  served  upon 
Koch  Power  Services.  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

IDocket  No.  ER96-1 316-000) 

Take  notice  that  on  December  31. 
1997.  Western  Resources.  Inc..  tendered 
for  filing  revised  firm  transmission 
agreements  between  Western  Resources 
and  Western  Resources  Generation 
Services.  Western  Resources  states  that 
the  purpose  of  the  revised  agreements  is 
to  clarify  the  actual  points  of  receipt  and 
delivery  and  specify  which  ancillary 
services  are  beiiig  provided. 

Copies  of  the  ming  were  served  upon 
Western  Resources  Generation  Services 
and  the  Kansas  Corporation 
Commission. 

Commission  date:  February  12. 1996, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Western  Resource*.  Inc. 

IDocket  No.  ER96-1317-000] 

Talce  notice  that  on  December  31, 
1997,  Western  Resources,  Inc.,  tendered 
for  filing  revised  firm  transmission 
agreements  between  Western  Resources 
and  Duke/Louis  Dreyfus  L.L.C.  Western 
Resources  states  that  the  purpose  of  the 
revised  agreements  is  to  clarify  the 
actual  points  of  receipt  and  delivery  and 
specify  which  ancillary  services  are 
being  provided. 

Copies  of  the  filing  were  served  upon 
Duke/Louis  Dreyfus  L.L.C.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Company  of 
Colorado 

IDocket  No.  ER96-1 3 16-000) 

Take  notice  that  on  January  6, 1998, 
Public  Service  Company  of  Colorado 
(PS  Colorado),  tendered  for  filing  a 
Notice  of  Cancellation  of  a  Contract  for 
Interconnection  and  Transmission 
Service  between  PS  Colorado  and  Platte 
River  Power  Authority  (Platte  River). 


PS  Colorado  requests  that  this 
cancellation  become  effiective  on 
January  1. 1998. 

Comment  date:  February  12. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  FirstEnergy  Corp.  and  Pennsylvania 
Power  Company 

[Docket  No.  ER96-1319-000I 

Take  notice  that  on  January  6, 1998, 
FirstEnergy  Corp.  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  Service  Agreements  for 
Network  Integration  Service  under  the 
Pennsylvania  Retail  Pilot  with  CNG 
Retail  Services  Corp.  (d.b.a.  Peoples 
Plus).  Horizon  Energy  Company. 
Strategic  Energy  Ltd..  PPAL.  Inc.,  DTE 
Co.-Energy,  L.L.C..  West  Perm  Power 
(d.b.a.  Allegheny  Power),  and  New 
Energy  Ventures.  L.L.C.  pursuant  to  the 
FirstEnergy  System  Open  Access  Tariff. 
These  Service  Agreements  will  enable 
the  parties  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  in  accordance  wjth  the  terms  of  the 
Tariff. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cargill-Alliant,  LX.C 

[Docket  No.  ER9d-l  320-000) 

Take  notice  that  on  January  6. 1998, 
Cargill-Alliant.  L.L.C.,  tendered  for 
filing  a  Notice  of  Succession. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Atlantic  City  Electric  Company; 
Baltimore  Gas  and  Electric  Cmnpany; 
Delmarva  Power  &  Light  Company; 
Jersey  Central  Power  ft  Li^ht  Company; 
Metropolitan  Edison  Company; 
Pennsylvania  Electric  Company;  PPftL, 
Inc.;  Potomac  Electric  Power  Company; 
Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER96-1 561-0001 

Take  notice  that  on  December  31, 
1997.  Atlantic  City  Electric  Company, 
Baltimore  Gas  and  Electric  Company. 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PP&L, 
Inc.,  Potomac  Electric  Power  Company, 
and  Public  Service  Electric  and  Gas 
Company  (collectively.  Supporting 
Companies)  filed  proposed  amenchnents 
to  Schedule  1  of  the  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  to  implement  Fixed  Transmission 
Rights  auctions  and  to  implement  a 
multi-settlement  system. 

Supporting  Companies  request  an 
effective  date  of  April  1. 1998,  or  such 


later  date  as  the  PJM  Office  of  the 
Interconnection  is  able  to  impl«nent  the 
proposals. 

Supporting  Companies  state  that 
copies  of  the  filing  have  been  served  on 
the  regulatory  commissions  of  Delaware, 
the  District  of  Columbia,  Maryland,  New 
Jersey.  Pennsylvania  and  Virginia. 

Coininent  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  BoergBTS, 
Acting  Secretary. 

[PR  Doc.  98-2813  Filed  2-4-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatofy 
Convnisslon 

p^tat  Noe.  CP96-809-000.  et  al.  and 
CP96-81(M)00] 

MerWmea  &  Northeast  Pipeline.  L.L.C.; 
Notica  of  AvaHabitity  of  the  Draft 
Envifonmantal  Impact  Statement  for 
tha  Propoaad  Marttimas  Ptiaaa  M 
Projact 

January  30, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  draft 
environmental  impact  statement  (DEIS) 
on  the  natural  gas  pipeline  faciUties 
proposed  by  Maritimes  &  Northeast 
Pipeline.-L.L.C.  in  the  above-referenced 
dockets  and  referred  to  as  the  Maritime 
Phase  n  Project. 

The  sUff  prepared  the  DEIS  to  satisfy 
tlfe  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  tliat  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures  as  proposed  and 


recommended,  would  have  limited 
adverse  environmental  impact. 

The  DEIS  assesses  the  potential 
environmental  effects  of  construction 
and  operation  of  the  following  faciUties 
in  Maine: 

•  A  total  of  about  347.0  miles  of 
pipeline,  consisting  of  200.1  miles  of  24- 
and  30-inch-diameter  mainline  between 
Westbrook  in  York  Coimty  and 
Woodland  (Baileyville)  in  Washington 
County,  and  five  laterals  totaling  146.9 
miles  of  4-  to  16-inch-diameter  pipeline; 

•  About  31.160  horsepower  of  new 
compression  at  two  new  compressor 
stations; 

•  Twelve  new  meter  stations;  and 

•  Associated  aboveground  fedlities, 
including  35  block  valves. 

The  purpose  of  the  proposed  £acilities 
would  be  to  transport  440,000  thousand 
cutHC  feet  per  day  of  natural  gas  to 
existing  and  new  natural  gas  maiiiets  in 
Maine  and  the  northeast.  These  natural 
gas  supplies  would  come  from  new 
reserves  being  developed  in  offshore 
Nova  Scotia.  Canada. 

Comment  Procedure 

Written  Comments 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Please  follow  these 
instructions  carefully  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Reference  Doclcet  Nos.  CP96-809- 
000  et  al.; 

•  Send  two  copies  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  lA.  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  CompUance  Branch  II,  PR 
11.2; 

•  Mail  your  comments  so  that  they 
will  be  received  on  or  before  March  23, 
1998. 

Public  Meeting  Schedule 

Three  public  meetings  to  receive 
comments  on  the  DEIS  will  be  held  at 
the  following  times  and  locations: 


Date 

Time 

Location 

Tuesday. 

7:00  p.m  .... 

Harrison  Mid- 

March 10. 

dle  School 

1998. 

Cafeteria. 
McCartney 
Street  (off 

• 

WestBm 
Street),  Yar- 
moutti,  ME 
(207)846- 
2499. 

Date 

Time 

Location 

Please  note:  The  location  of  ttie  Yarmouth 

Meeting  has 

changed  from  that  given  in 

ttwDEIS. 

Wednesday. 

7:00  p.m  .... 

Gardiner  Re- 

March 11,    . 

gional  Jun- 

1998. 

ior  High, 
School  Caf- 
eteria, 161 
Cobbossee 
Avenue, 
Gardiner. 
ME  (207) 
562-1326. 

Thursday, 

7:00  p.m  .... 

Bangor  High 

Ktarch12, 

School  Au- 

1998. 

ditorium, 
885  Broad- 
way, Ban- 
gor. ME 
(207)941- 
6200. 

Interested  groups  and  individuals  are 

encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS.  Anyone 
who  would  like  to  speak  at  the  public 
meetings  may  get  on  the  speakers  list  by 
signing  up  at  the  public  meetings. 
Priority  will  be  given  to  persons 
representing  groups.  Transcripts  will  be 
made  of  the  meetings. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  IXIS.  a  final  environmental 
impact  statement  (FEIS)  will  be 
pubUshed  and  distributed.  The  FEIS 
will  contain  the  stafTs  responses  to 
timely  comments  received  on  the  I^S. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission.  PubUc 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE., 
Washington,  DC  20426  (202)  208-1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding,  ^y  person  may  file  a 
motion  to  intervene  on  the  basis  of  the 
Commission  staffs  DEIS  (see  18  CFR 
380.106  and  385.214).  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
Linwood  A.  Wataoa,  Jr., 
Acting  Secretary. 

[PR  Doc.  98-2809  Filed  2-4-98;  8:45  am] 
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OEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comwwsslor) 

Nottee  of  Amendment  of  Exemption 

lanuary  30. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  4055-024. 

c  Date  Filed:  October  7, 1996,  March 
3. 1997.  and  E)ecember  29, 1997. 

d.  Applicant:  Vemon  F.  Ravenscroft. 

e.  Name  of  Project:  Ravenscroft  Ranch 
Proiect. 

f.  Location:  On  the  Malad  River  in 
Gooding  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Vemon 
Ravenscroft.  HC60.  Box  1469.  Bliss.  ID 
83314.  (208)  837-4936. 

i.  FEBC  Contact:  Paul  Shannon.  (202) 
219-2866. 

j.  Comment  Date:  March  16. 1998. 

k.  Description  of  Filing:  Vemon  F. 
Ravenscroft  filed  an  application  for 
amendment  of  exemption  to  increase 
the  height  of  the  project's  penstock 
intake  structure  by  two  feet  to  help 
prevent  ice  build-up  near  the  intake. 
The  exemptee  also  propoees  to  increase 
the  height  of  the  project's  spillway  by 
six  inches  to  increase  the  operating 
water  surface  level  in  the  project's  canal 
and  stabihze  river  bypass  flows  during 
low  flows.  The  exemptee  states  the 
increased  spillway  height  will  not  affect 
high  water  levels  at  the  upstream 
diversion  dam.  The  higher  water  levels 
in  the  canal  will  affiact  lands  owned  or 
leased  by  the  exemptee  and  lands  on  a 
right-of-way  obtained  from  the  U.S. 
Bureau  of  Land  Management. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  win  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Uawood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-2800  Filed  2-4-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

Notice  of  Intent  To  FNa  an  Applleation 
for  a  Subaaquant  Ucanaa 

January  30. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Ail  Application  for  a  Subsequent 
License. 

b.  Pro>ecfNo.:6058. 

c.  Date  filed:  January  15, 1998. 

d.  Submitted  By:  Hydro  Development 
Group.  Inc.,  current  licensee. 

e.  Name  of  Project:  Hailesboro  #4 
Hydroelectric  Project. 

f.  Location:  On  the  Oswegatchie  River, 
in  St.  Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  18  CFR  Section 
16.19  of  the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
January  1.  1953. 

i.  Expiration  date  of  current  license: 
December  31.  2002. 

j.  The  project  consists  of  (1)  Two 
concrete  dams  spanning  the  river  and 


connecting  to  a  small  island, 
comprising;  (a)  a  92-foot-long,  14.3-foot* 
high  dam  with  22-inch-high  flash 
boards;  (b)  a  58-foot-long,  5-foot-high 
dam  with  2-fbot-high  flash  boards;  (2)  a 
2-acre  reservoir,  (3)  a  200-foot-long,  22- 
foot-high  canal;  (4)  a  powerhouse 
containing  two  generating  unit  with  a 
total  installed  capacity  of  1.490  kW;  (5) 
a  23  kV  transmission  line;  and  (6) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.19, 
information  on  the  project  is  available 
at:  Hydro  Development  Group,  Inc., 
c/o  CHI  Energy.  Inc.,  P.O.  Box  58.  Route 
12F.  Airport  Road.  Dexter,  NY  13634. 
(315)  639-6700. 

1.  FEBC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  Sections  16.9 
and  16.20  each  application  for  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed- with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  licenae. 
All  applications  for  license  for  this 
project  must  be  filed  by  December  31. 
2000. 

Lie  wood  A.  Watsoa.  Jr., 
Acting  Secretary. 

(FR  Doc  98-2801  Filed  2-«-«8;  8:4.5  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

tDodwt  Na  RM86-ft-00q 

Open  Accaaa  8ama>tima  InfdrmatkNi 
Syatam  (OASIS)  and  Standarda  of 
Conduct;  Notice  of  FHIng  of  Induatry 
Report  on  the  Future  of  OASIS  and 
Request  for  Comments 

January  30. 1998. 

On  November  3. 1997,  the 
Commercial  Practices  Working  Group 
(Commercial  Practices  Group)  and  the 
OASIS  How  Working  Croup  (How 
Group)  jointly  submitted  a  report  to  the 
Commission  entitled  "Industry  Report 
to  the  Federal  Energy  Regulatory 
Commission  on  the  Future  of  OASIS." 
The  refiort  responds  to  a  Commissitm 
request  to  the  electric  industry  to 
provide  a  report  outlining  the 
requirements  for  OASIS  Phase  2 
requirements  by  providing  what  is 
described  as  a  coordinated  action  plan 
for  the  future  development  of  OASIS. 
The  Commercial  Practices  Group  and 
How  Group  state  that  they  jointly 
prepared  the  report  and  that  the  report 
was  intended  to  represent  a  broad  base 
of  perspectives  from  diverse  segments  of 
the  electric  industry. 


The  report  is  available  for  public  made  available  to  the  public  on  the  Dated:  January  27, 1998. 

review  and  inspection  during  normal  Commission's  electronic  bulletin  board  George  B.  Breznay, 

business  hours  in  the  Commission's  (EBB).  Director.  Office  of  Hearings  and  Appeals. 

Public  Reference  Room.  Room  2A,  888  AODHESSES:  Office  of  the  Secretary. 

First  Street,  N.E.,  Washington,  D.C.  Federal  Energy  Regulatory  Commission,  Department  of  Energy 

20426.  The  report  is  also  available  for  888  First  Street.  N.E..  Washington.  D.C.  Q^y^g  of  Hearings  and  Appeals 

review  and  doMrnloading  on  the  20426. 

Commission  Issuance  Posting  System  FOR  FURTHER  INFORMATION  CONTACT:  (Decision  List  No.  56) 

(OPS),  an  electronic  bulletin  board  Marvin  Rosenberg  (Technical  Week  of  October  20  Through  October 

service,  that  provides  access  to  the  texts        Information),  Office  of  Economic  24, 1 997 
of  formal  documents  issued  by  the                 PoUcy.  Federal  Energy  Regulatory 

Commission.  The  tadustry's  Phase  2               Commission.  888  First  Street.  N.E..  Personnel  Security  Hearing 

report  can  be  found  under  the  file  name         Washington.  D.C.  20426.  (202)  208-  p^rnnnnel  S^nWfv  H^nrinp  io/20/q7 

"RM95-9L.EXE".  the  date  of  the  file  is           i283  /v^^f«7     "^°""^'  ^°^20/97. 

November  20, 1997.  and  its  Utle  is  William  C.  Booth  (Technical  iv:>u~ui55j 

"Industry  Report  on  the  Future  of                   Information).  Office  of  Electric  Power  An  OHA  Hearing  Officer  issued  an 

OASIS."  The  report  is  in  WordPerfect             Regulation,  Federal  Energy  Regulatory  Opinion  regarding  the  eligibility  of  an 

6.1  format  and  is  contained  in  a  self               Commission,  888  First  Street.  N.E..  individual  to  maintain  access 

extracting  file.                                                   Washington.  D.C.  20426,  (202)  208-  authorization  under  the  provisions  of  10 

CIPS  is  available  at  no  charge  to  the            0849  CFR  Part  710.  The  Hearing  Officer  found 

user.  OPS  can  be  accessed  over  the  Gary  D.  Cohen  (Legal  Information),  that  the  individual  used  an  illegal  drug, 

Internet  by  pointing  your  browser  to  the         Office  of  the  General  Counsel,  Federal  cocaine,  based  on  the  positive  test  result 

URL  address:  http://www.ferc.fBd.us.             Energy  Regulatory  Commission,  888  of  a  random  drug  screening  conducted 

Select  the  link  to  OPS.  CIPS  also  may            First  Street,  N.E.,  Washington,  D.C.  by  the  National  Guard.  The  Hearing 

be  accessed  using  a  personal  computer           20426  (202)  208-0321.  Officer  found  that  additional  security 

with  a  modem  by  dialing  202-208-  Linwood  A.  Watson.  Jr.,  concerns  were  raised  by  the  fact  that  the 

1397,  if  dialing  locally,  or  1-800-856-  y^^Ung  Secretary.  Individual  had  used  cocaine  after 

3920,  if  dialing  long  distance.  To  access  jp^  jj^^^  98-2811  Filed  2-4-98;  8:45  ami  signing  a  drug  certification  in  which  he 

OPS  in  this  manner,  set  your  ^^^^^^  ^^^^  wiT-oi-a  promised  not  to  use  drugs  while  holding 

communications  software  to  19200.  a^  access  authorization.  The  Hearing 

14400. 12000,  9600,  7200,  4800,  2400.  officer  found  the  hidividual  had  not 

or  1 200  bps,  full  duplex,  no  parity.  8  DEPARTMENT  OF  ENERGY  mitigated  these  security  concerns  and 

data  bits  and  1  stop  bit.  OPS  user  recommended  that  the  individual's 

assistance  is  available  at  202-208-2474.  Notice  of  laeuance  of  Decisions  and  access  authorization  not  be  restored. 

The  complete  text  on  diskette  in  Orders  by  the  Office  of  Hearings  and 

WordPerfect  format  may  be  purchased  Appeals;  Week  of  OctotMr  20  Through  Refund  Application 

from  the  Commission's  copy  contractor.  Octot>er  24. 1997  ^               j^           .■       .„/o.»/«... 

U  Dom  Systems  Corporation.  U  Dom                         '  Ceriamteed  Corporation.  10/20/97. 

Systems  Corporation  is  located  in  the  ,  During  the  week  of  October  20  [RC272-345,  BC272-353] 

Public  Reference  Room  at  888  First  tl»rough  October  24. 1997,  the  decisions  ^^^^  Department  of  Energy  rescinded 

Street,  N.E.,  Washington.  D.C.  20426.  and  ordere  summarized  below  were  ^^.^  ^j^»^.,  ^^^^^        »^^  ^^ 

We  invite  written  comments  on  this  issued  with  respect  to  appeals.  CertainTeed  Corp.  because  of  the  waiver 

report  within  60  days  of  the  date  of  applications,  petiUons.  or  other  requests  ^^     ^ .     ^^  ^^  .^  ^j^^  Surface 

issuance  of  this  noUce  in  accordance  filed  vath  the  Office  c^Heanngs^  xSnsporters  (ST)  proceeding.  The  DOE 

withtheinstnicUonsbelow.  AppeahoJ^theD^  rejected  Uiefirm's'ai,umentU  it  was 

Instructions  for  Filing  Written  u^t  of  submissions  that  were  dismissed  not  bound  by  the  wawer  smce  the  DOE 

Comments  by  the  Office  of  Hearings  and  Appeals.  ^ad  granted  its  request  to  disrniss  its  ST 

Written  comments  (an  original  and  14         Copies  of  the  hill  te^  of  these  claim  and  process  its  crude  oil  refund 

paper  copies  and  one  copy  on  a  decisions  and  orders  are  available  in  the  applicaUon.  However,  m  view  of  the 

compute?diskette  in  WordPerfect  6.1  Public  Reference  Room  of  the  Office  of  ^^^^  ciromistences  of  this  case,  the 

format  or  in  ASClTformat)  must  be  Hearings  and  Appeals,  Room  lE-234,  DOE  decided  not  o  "q*"™  tf « 

received  by  the  Commission  on  or  Forrestal  Building.  1000  Independence  repayment  of  the  larger  of  the  two 

before  [insert  date  60  days  from  the  date  Avenue,  SW.  Washington.  D.C.  20585-  refunds. 

of  issuance  of  this  notice).  Comments  0107,  Monday  through  Friday,  between  Refund  Applications                              ^ 

must  be  filed  with  the  Office  of  the  the  hours  of  1:00  p.m.  and  5:00  p.m.. 

Secretary  and  must  contain  a  caption  except  federal  holidays.  They  are  also  The  Office  of  Hearings  and  Appeals 

that  references  Docket  No.  RM95-9-005.  available  in  Energy  Management.  issued  the  following  Decisions  and 

All  written  comments  will  be  placed  in  Federal  Energy  Guidelines,  a  Orders  concerning  refund  appUcations, 

the  Commission's  public  files  and  will  commercially  published  loose  leaf  which  are  not  summarized.  Copies  of 

be  available  for  inspection  or  copying  in  reporter  system.  Some  decisions  and  the  full  texts  of  the  Decisions  and 

the  Commission's  Public  Reference  orders  are  available  on  the  Office  of  Orders  are  available  in  the  Public 

Room  during  normal  business  hours.  All  Hearings  and  Appeals  World  Wide  Web  Refisrence  Room  of  the  Office  of  • 

comments  received  on  diskette  will  be  site  at  http://www.oha.doe.gov.  Hearings  and  Appeals. 

Dale  V.  Hunt „ - RJ272-48  •     10/24/97 

Empire  Manufacturing  Co - RIC272-03956  10/24/97 

Gertwr  Products  Co.  et  al ~ RK272-03188  10/24/97 

Homes  of  Merit,  Inc RC272-00371  10/24/97 

Homes  of  Merit,  Inc  RK272-4587 
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Homes  of  M«rit.  Inc RJ272-00046 

Mary  Ann  Hainan  et  al  RK272-01897 

Royce  k  Gerald  Woolfolk  et  al  — •• RK272-04047 

Shirley  E.  Smith  • RJ272-49 

Speck  Cab  Co..  Inc  -••  RK272-04651 

Transit  Mix  Concrete  ft  Materials  Co  - RK272-04825 

Tuscarora  Incorp  RK272-04636 

DismiMals 

The  following  submissions  were  dismissed. 

Name 


10/20/97 
10/20/97 
10/24/97 
10/20/97 
10/20/97 
10/20/97 


GRA-PAT  Gulf  Mini  Mart 
YeHow  Cab  of  Dallas.  Inc 


Casern. 


RR300-291 
RK272-04578 


IFR  Doc.  99-2839  Filed  2-4-^98: 8:45  am]  Dated:  January  27, 1998.  recommending  restoration  of  the 

wuMQ  oooc  Mse-ei-^  George  B.  Braaay,  security  clearance  of  an  individual 

'. Director.  O^e  of  Hearings  and  Appeals.  whose  clearance  had  been  suspended 

-.        . .  ^f  f^^ .  because  the  Department  had  obtained 

DEPAimiEHT  OF  ENERGY  Department  of  Energy  derogatory  informaUon  that  fell  within 

Notice  of  Issuance  of  Decisions  and         ^"^^  of  Hearings  and  Appeals  10  CFR  §  710.8(1).  In  reaching  his 

Ordsrs  by  the  Office  of  Hearings  and        IDecision  List  No.  54]  !^°*'*"u?|"';i?*' •  ^^*  nf  f  *^** 

An«>^«.iai*air  Af  rvMnk^AThmiwiK  .     ,«      .         -..         i  ^      i  that  whilo  the  individual  had 

SSSSS'lO  ^?  ^^    ^^  *^^*  ''f^''^'' «  ^'•™"«^  ^^^  ^^'  trespassed,  the  entire  record  indicated 

^^"^  that  he  was  not  dishonest  and 

During  the  week  of  October  6  through      Appeal  untrustworthy.  In  addition,  the  Hearing 

23«IJ'I„mm-riLJf'^„'St?r^  Usn«d  tennis  Kirson,  10/6/97.  VFA-0333  O?.^^:,^"^**.'^?!  inconsistencies  the 

orders  summarized  below  were  issued  p.  „„.   ,,;„„„  iirs^^^i  tn^  .„  individual  told  the  police  were 

with  respect  to  appeals,  applications,  Denn«  Ki"on  (IGrson)  filed  an  overcome  by  his  honesty  to  DOE 

Datition<  or  other  raauests  filed  with  Appeal  from  a  determination  issued  to  w»'»»»-*'"io  ujr  u.»  uwu^^j  »«  1^1. 

Se  S  of  He^^s  a^ApSah  of  him  by  the  Albuqueitjue  Operations  ^^^'y  ^ncea  security  mvBsUgaUon 

Z  Se^Trtment^Se^  Th'e^  OfficeW)  of  th3  De^e^t  of  Energy  r^.tTe^th^  theTZS^rJ 

following  summary  also  contains  a  list  (DOE).  In  his  Appeal.  Kirson  asserted  «=oncluded  that  the  individual  uj 

of  submissions  that  were  dismissed  by  that  AL  improperly  withheld  a  f^l^^lJ^  honest,  rehable  and 

the  Office  of  Hearings  and  Appeals.  document  listing  the  potential  ^urtworthy  within  Ae  meanmg  of  10 

Copies  of  the  hill  text  of  these  Reduction-in-Force  affected  positions  at  CFR  S  710.8(1)  to  liold  an  access 

decisions  and  orders  are  available  in  the  AL  pursuant  to  Exemption  5  of  the  authorization. 

Public  Reference  Room  of  the  Office  of  FOL\.  After  reviewing  the  document.  Refund  ADplications 

Hearings  and  Appeals.  Room  lE-234,  the  DOE  determined  that  AL  had  ^^ 

Forrestal  Building.  1000  Independence  properly  applied  Exemption  5  to  most  of        The  Office  of  Hearings  and  Appeals 

Avenue.  SW.  Washington,  D.C.  20585-  the  information  in  the  document  but  issued  the  following  Decisions  and 

0107,  Monday  through  Friday,  between  that  a  small  portion  of  the  document.  Orders  concerning  refund  applications, 

the  hours  of  1 :00  p.m.  and  5:00  p.m..  consisting  of  segregable  factual  material,  ^hich  are  not  summarized.  Copies  of 

except  federal  holidays.  They  are  also  could  be  released.  Consequently.  ^jj^  fyn  (g^ts  of  the  E)ecisions  and 

available  in  Energy  Management:  Kirson's  Appeal  was  granted  in  part.  Q^dgj^  ^  available  in  the  PubUc 

Federul  Energy  Guidelines,  a  Peraonnei  Security  Hearing  Reference  Room  of  the  Office  of 

commercially  published  loose  leaf  '  *»  ii«»^„„o -«,!  A«~.oie 

reporter  system.  Some  decisions  and  Personnel  Security  Hearing.  10/10/97.  Hearings  and  Appeals, 
orders  are  available  on  the  Office  of                    VSO-Ol  48 
Hearings  and  Appeals  World  Wide  Web         An  Office  of  Hearings  and  Appeals 

site  at  http://www.oha.doe.gov.  Hearing  Officer  issued  an  opinion 

Bob  Shaefer  et  al  ~ ».. .- R1C272-1984  10/10/97 

Crude  Oil  Supple  _ _ RB272-O0120  10/6/97 

Crude  Oil  Supple  RB272-00121  10/6/97 

Crude  Oil  Supple  '. RB272-00122  10/7/97 

Excavating  ft  Painting  Co.  et  al  RK272-1840  10/8/97 

Gibson  Drilling  Ca  » - ~ RJ272-47  10/9/97 

Mary  F.  Gibson  „ RK272-4644 

ICenneth  L  Gibson  : RK272-4645 

Harold  Walter  et  al „ RK272-01737  10/7/97 

Holverron  Farming  As»c  et  al ~ RK272-01921  10/7/97 

I.  Neuman  ft  Sons.  Inc.  et  al  „ RK272-04575  10/8/97 

Kentucky-American  Water  Co.  et  al RF272-94751 

Lois  A.  Ronan  et  al  - RK272-04627  10/10/97 

Moog  Enterprises  et  al  ,.-• RK272-02569  10/9/97 

Vesseb  Gas  Processing  Co./Petroleum  Trading  ft  Transport  RF354-00006  10/6/97 
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Diamissals 

The  following  submissions  were  dismissed. 

Name 

Case^k>. 

Karen  Coleman-Wiltshire 

VF/M)325 

[FR  Doc.  98-2840  Filed  2-4-98;  8:45  am] 
BMJJNa  CODE  •48e-01-P 

DEPARTMENT  OF  ENERGY 

Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  December  1  tlirough 
December  5, 1997 

During  the  week  of  December  1 
through  December  5, 1997,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington,  D.C  20585- 
0107,  Monday  throu^  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hohdays.  They  are  also 
avaiUble  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://Mnvw.oha.doe.gov. 

Dated:  January  27, 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 
Office  of  Hearings  and  Appeals 

(Decision  List  No.  62] 

IVeeJc  of  December  1  through  Decembers, 
1997 

Appeel    , 

Glen  M.  Jameson.  12/2/97 

lVFA-03451 

Glen  M.  Jameson  filed  an  Appeal  from  a 
determination  that  the  Office  of  Headquarters 
Procurement  Services  (PS)  of  the  Department 
of  Energy  (DOE)  issued  to  him  on  September 
17, 1997.  In  that  determination,  PS  identified 
a  responsive  document,  but  concluded  that 
portions  of  this  document  were  exempt  from 
mandatory  disclosure  pursuant  to  Exemption 
4  of  the  FOIA.  In  his  Appeal,  Mr.  Jameson 
contended  that  the  disclosure  of  the 
requested  information  is  not  likely  to  impair 


the  Government's  ability  to  obtain  similar 
information  in  the  future  and  that  its 
disclosure  is  not  likely  to  cause  substantial 
hann  to  the  competitive  position  of  the 
submitter,  PAI  Corporation.  The  DOE  found 
that  release  of  the  requested  information  is 
likely  to  cause  competitive  harm  to  the 
submitter  under  Exemption  4.  However,  the 
DOE  remanded  the  matter  to  PS  for  further 
segregation  and  release  of  possibly  non- 
exempt  material.  Consequently,  the  Appeal 
filed  by  Mr.  Jameson  was  granted  as  set  forth 
in  the  Decision  and  Order  and  denied  in  all 
other  respects. 

Refund  Applicationx 

Atlantic  Richfield  Company/Major  Oil,  Inc. 
K.C.  Distributing.  Inc.,  12/2/97 

{RF304-15508;  RF304-1 55091 

The  DOE  found  that  firms  having  common 
ownership  had  filed  applications  in  the 
ARCO  special  refund  proceeding  without 
revealing  their  relationship.  The  DOE  found 
that  the  two  firms  should  have  been 
considered  together  in  calculating  the 
amount  of  their  refunds.  The  DOE  rescinded 
the  refunds  in  part  and  directed  the  firms  to 
refund  the  amount  of  the  excessive  refund. 

Philippine  Airlines,  Inc.,  12/5/97 

(RG272-01075) 

The  DOE  granted  an  Application  for 
Rehind  filed  on  behalf  of  Philippine  Airlines, 
Inc.,  in  the  crude  oil  overcharge  refund 
proceeding  conducted  under  10  CFR  part 
205,  Subpart  V.  The  DOE  found  that 
Philippine  Airlines  is  the  proper  party  to 
receive  the  refund.  The  Philippine 
Government  had  also  claimed  the  refund  by 
arguing  that  it  had  owned  the  stock  of 
Philippine  Airlines  during  the  refund  period. 
The  DOE  found  that  Philippine  Airlines  has 
been  in  business  continually  since  the  refund 
period  and,  as  a  corporation,  is  entitled  to  the 
refund  regardless  of  who  owns  the  corporate 
stock. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued 
the  following  Decisions  and  Orders 
concerning  refund  applications,  which  are 
not  summarized.  Copies  of  the  full  texts  of 
the  Decisions  and  Orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


CITY  OF  SANTA 

PAULA  ET  AL 

RF272-96352 

12/5/97 

CRUDE  OIL  SUP- 

PLE REF  DIST 

RB272-00127 

^2lsm 

CRYSTAL,  INC. 

ETAL  

RK272-03055 

12/2/97 

OZINGA  BROS. 

INC.  ET  AL 

RK272-4529 

12/5/97 

RICHARD  B. 
GENTRY  ET 
AL  


RK272-1966 


12/W97 


DismisMls 

The  following  submissions  were 
dismissed. 


NAME 

CASE  NO. 

PERSONNEL  SECURITY 
HEARING 

T  &  T  LEASING  CORP 

WISCONSIN  ELECTRIC 
POWER  CO 

VSO-0175 
RK272-04686 

RK272-04713 

[FR  Doc.  98-2841  Filed  2-4-98;  8:45  am) 
BMUNQCOOE  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-S962-2] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  flequest;  Evaluation  of  ttte 
Burden  of  Waterbome  Disease  Within 
Communities  in  the  United  States 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

Evaluation  of  the  burden  of 
waterbome  disease  within  commimities 
in  the  United  States.  EPA  ICR  Number: 
1727.02.  OMB  Control  Number  2080- 
0050.  Current  expiration  date:  July  31. 
1998.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6, 1998. 
ADDRESSES:  US  EPA,  National  Health 
and  Environmental  Effects  Research 
Laboratory,  Human  Studies  Division. 
Epidemiology  and  Biomarkers  Branch, 
Mail  Drop  58-A,  Research  Triangle 
Park.  North  CaroUna  27711. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  by  contacting: 
Dr.  Elizabeth  Hilbom  at:  (919)  966- 
0658— telephone.  (919)  966-7584— fax, 
hilbom.eOepamaii.epa.gov — E-mail,  or 
by  mailing  request  (address  above). 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  served  by  a  community  water 
system. 

Title:  Evaluation  of  the  burden  of 
waterbome  disease  within  communities 
in  the  United  States.  (OMB  Control  No. 
2080-0050:  EPA  ICR  No.:1727.02) 
expiring  7/31/98. 

Abstract:  The  proposed  study  will  be 
conducted  by  the  Epidemiology  and 
Biomarkers  Branch,  Human  Studies 
Division.  National  Health  and 
Environmental  Effects  Research 
Laboratory,  OfHce  of  Research  and 
Development,  US  EPA.  Participation  in 
this  collection  of  information  is  strictly 
voluntary.  The  Branch  will  conduct  a 
feasibility  study  of  water  utilities  and  a 
health  study  of  individuals  served  by 
taraeted  drinking  water  utilities. 

Drinking  water  utilities  serving 
populations  greater  than  15,000  will  be 
asked  to  provide  information  on  the 
utility  and  results  of  monitoring 
activities.  The  information  will  be  used 
to  assess  the  feasibility  of  conducting  an 
environniental  health  study  to  evaluate 
the  burden  of  water-borne  disease  in  the 
community  it  serves.  A  utility 
representative  will  be  interviewed  to 
gather  information  on:  miles  of 
distribution  pipe,  storage  capacity, 
quantity  of  source  water,  the  availability 
of  the  previous  year's  monitoring 
records,  and  the  utilities'  willingness  to 
participate.  The  water  utility  will 
provide  annual  reports  describing  the 
monthly  mean  and  range:  water 


temperature,  turbidity,  particle  counts, 
pH,  color,  total  and  fecal  coliforms, 
heterotrophic  plate  count,  total  organic 
carbon,  chlorine  residual  (free  and 
total),  total  organic  halides,  total 
trihalomethanes,  total  haloacetic  acids, 
viruses,  Giardia,  and  Cryptosporidium. 

In  the  health  studies,  approximately 
1000  households  will  be  randomly 
selected  from  each  community. 
Eligibility  for  households  to  participate 
will  include  residence  of  one  or  more 
children  between  the  ages  of  two  and 
ten  years  as  children  are  the  most 
sensitive  population  for  illnesses  of 
interest.  We  expect  that  each  household 
has,  on  the  average  2.2  members  for  a 
total  of  approximately  2200  individuals 
participating  in  each  study. 
Demographic  information  and  a  short 
health  history  will  be  requested  from 
household  members  at  the  beginning  of 
each  study.  A  representative  from  each  -' 
household  v^ll  be  asked  to  fill  out  a 
monthly  health  questionnaire  for  each 
family  member  for  a  total  of  eighteen 
months.  The  monthly  health 
information  requesteid  includes  a 
checklist  for  upper  respiratory  illness, 
gastrointestinal  illness,  fever,  and 
severity  of  illness.  Care  will  be  taken  to 
maintain  participant  confidentiality; 
this  work  is  mandated  by  the  Safe 
Drinking  Water  Act  of  1996. 

The  information  will  be  used  to 
estimate  the  burden  of  waterbome 
disease  in  communities  within  the 
United  States  (US).  Health  data  obtained 
from  the  household  checklists  will  be 
compared  with  the  corresponding 
monitoring  data  at  the  water  utility  to 
determine  whether  any  increase  in 
symptoms  is  associated  with  higher 
levels  of  contaminants.  Overall  illness 
rates  will  be  measured.  Specific 
relationships  between  microorganisms 
and  disease  may  be  developed  by 


linking  microorganisms  found  in  the 
water  with  those  found  in  symptomatic 
people. 

The  information  is  being  collected  as 
part  of  a  research  program  to  support 
the  Office  of  Water  in  estimating  the 
burden  of  waterbome  disease  in  the  US 
as  mandated  under  the  Safe  Drinking 
Water  Act  Amendments  of  1996,  section 
1458.  This  study  will  also  provide 
information  on  the  level  of  disease 
associated  with  microorganisms  found 
in  the  drinking  water.  The  information 
could  potentially  be  used  by  other 
laboratories  in  the  Office  of  Research 
and  Development  such  as  the  National 
Risk  Management  Laboratory 
(Cincinnati)  and  the  National  Exposure 
Research  Laboratory  (Cincinnati).  The 
information  may  also  be  used  in 
comparison  analyses  by  scientists  in 
government  or  academia  who  are 
conducting  similar  types  of  studies. 
There  is  no  maintenance  of  records 
required  under  this  ICR. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utiUze  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing  ' 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  %vays  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othervrise 
disclose  the  information. 

Feasibility  Study: 


Respondent  activities 


1.  Reed  questionnaire  Instrudions 

2.  Qettier  inlonnetion  „ „... 

3.  Comptele  questionnaire 

4.  Ratum  questionnaire  as  requested 


Total 


Burden 
hours® 
S25.00nw 


0.05 
O.SO 
0.50 
0.05 


1.10 


Frequency 


Costs  (dol- 
lars) 


1.25 
12.50 
12.50 

1.25 


27.50 


Annual  Reporting  Burden:  Mr.  total  (1.10)  x  No.  of  Respondents  (400)  »  440  hrs. 
Annual  Cost:  Cost  total  ($27.50)  x  No.  of  Respondents  (400)  »  $11,000.00. 
No  Annual  Recordkeeping  Burden: 
Health  Study: 


RespoTKJent  activities 

Burden 
hours® 
Sl0.00mr 

Frequency 
hour 

Total 

Costs  (dot- 
iars) 

1.  Read  questionnaire  Instruction 

0.10 
0.25 
0.10 

9 

9 

18 

0.9 
2.2S 

^JBO 

9.00 

2.  QaitMr  intormation  Irom  family  members  

S.  Record  intormaUon  biweeldy 

22.50 
18.00 
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Respondent  activities 

Burden 

hours® 

SIO.OQ/hr 

Frequency 
hour 

Total 

Costs  (dol- 
lars) 

4.  Return  questionnaire  monthly  „ „ 

0.05 

9 

0.45 

4.50 

Total _ _....._ „ „..„ 

0.50 

45 

5.40 

54.00 

Annual  Reporting  Burden:  Hr.  total 
(5.4)  X  No.  of  Respondents  (1000)  = 
5.400  hn. 

Annual  Cost:  Cost  total  ($54.00)  x  No. 
of  Respondents  (1000)  =  $54,000.00. 

No  Annual  Recordkeeping  Burden. 

An  agency  may  not  conduct  or 
sponsor,  and  a  perscm  is  notYequired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numoer.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  poformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty: 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Dated:  January  16, 1998. 

Hillel  S.  Koran. 

Director,  Human  Studies  Division,  Office  of 
Research  and  Development/NHEERL 

[FR  Doc  98-2880  Filed  2-4-98;  8:45  am] 
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FEDERAL  COMMUNICATK)NS 
COMMISSION 

Notice  of  PuMie  information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 
Under  Delegated  Authority  5  CFR  1320. 
Comments  Requeeted 

January  30, 1998. 

8UMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubUc  and  other 


Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a). 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  ehall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utiUty,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  April  6, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Oirect  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  234, 1919  M  St.. 
N.W.,  Washington.  DC  20554  or  via 
internet  to  jboIey€fec.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMBfTARY  INFORMATION: 

OMB  Control  Number:  3060-0609. 

Title:  Section  76.934(e).  Petitions  for 
extension  of  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  state,  local  or  tribal 
governments. 

Number  of  Respondents:  35.  (25 
petitioners  +  10  local  franchise 
authorities  ("LFAs")). 


Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  140  hours, 
calculated  as  follows:  We  estimate  that 
small  cable  systems  will  annually 
submit  25  petitions  for  extension  of 
time,  with  approximately  15  of  the 
petitions  being  addressed  to  the 
Commission  and  10  being  addressed  to 
LFAs.  We  estimate  that  the  average 
biuden  to  small  cable  systems  to  file 
each  petition  is  4  hours  and  that  the 
average  burden  to  LJ'As  to  review  each 
petition  is  4  hours.  25  petitions  filed  x 
4  hours  =  100  hours.  10  LFA  reviews  of 
petitions  x  4  hours  =  40  hours. 

Total  Annual  Cost  to  Respondents: 
Postage  and  photocopying  expenses  for 
each  petition  are  estimated  at  $2  per 
fiUng.  25  X  $2  =  $50. 

Needs  and  Uses:  Section  76.934(e) 
states  that  small  cable  systems  may 
obtain  an  extension  of  time  to  estabUsh 
compliance  with  rate  regulations 
provided  that  they  can  demonstrate  that 
timely  compliance  would  result  in 
severe  economic  hardship.  Requests  for 
extension  of  time  should  be  addressed 
to  the  local  franchising  authority 
("LFA")  concerning  rates  for  basic 
service  and  equipment  and  to  the 
Commission  concerning  rates  for  a  cable 
programming  service  tier  and  associated 
equipment.  The  information  collected 
bom  entities  wriil  be  used  by  the 
Commission  and  LFAs  to  grant 
temporary  relief  to  small  systems  who 
demonstrate  a  need  for  an  extension  of 
time  to  come  into  compliance  with  rate 
regulation. 

0^4B  Control  Number:  3060-0610. 

Title:  Section  76.958,  Notice  to 
Commission  of  rate  change  while 
complaint  is  pending. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  400. 

Estimated  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden:  200  hours. 
Annually,  we  estimate  that  cable 
operators  will  be  required  to  notify  the 
Commission  of  proposed  cable  service 
tier  rate  increases  during  the 
Commission  reviews  of  pending  rate 
complaints  an  estimated  400  times.  The 
estimated  average  burden  to  make  each 
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notification  is  .5  hours.  400  notiflcations 
X  .5  =  200  hours. 

Needs  and  Uses:  Section  76.958  states 
that  a  regulated  cable  operator  that 
proposes  to  change  any  rate  while  a 
cable  service  tier  rate  is  pending  before 
the  Commission  shall  provide  the 
Commission  at  least  30  days  notice  of 
the  proposed  change.  The  information 
will  be  used  by  the  Commission  to 
ensure  that  regulated  cable  operators 
give  the  appropriate  notice  to  the 
Commission  concerning  proposed  rate 
changes  while  they  have  cable  service 
tier  complaints  pending  before  the 
Commission. 

C»4B  Control  Number:  3060-0570. 

Title:  Section  76.982.  Continuation  of 
Rate  Agreements. 

Type  of  Review:  Extension  of  a 
currently  approved  cpllection. 

Respondents:  State  or  local 
governments. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden  to  Respondents: 
We  estimate  that  25  notifications  are 
annually  filed  by  franchising  authorities 
who  wish  to  continue  to  regulate  rates 
under  existing  rate  agreements.  The 
average  burden  on  franchising 
authorities  is  .5  hours  per  notification. 
25  notifications  x  .5  hours  «  12.5  hoius 
(rounded  up  to  13  hours). 

Tofa7  Annual  Cost  to  Respondents: 
Postage  and  stationery  expenses  are 
estimated  to  be  $1  for  each  filing.  25 
notifications  x  $i  >  $25. 

Needs  and  Uses:  Section  76.982 
provides  that  franchise  authorities  who 
were  regulating  basic  cable  rates 
pursuant  to  a  rate  agreement  executed 
before  July  1, 1990.  may  continue  to 
regulate  rates  during  the  remainder  of 
the  agreement.  Franchise  authorities 
must  notify  the  Commission  of  their 
intentions  to  continue  regulating  rates 
under  the  rate  agreement.  These  new 
requirements  ensure  that  cable 
subscribers  nationwide  enjoy  the  rates 
that  would  be  charged  by  cable  systems 
operating  in  a  competitive  environment. 
These  notifications  enable  the 
Commission  to  determine  the  extent  of 
rate  regulation  agreements  that  pre-date 
the  1992  Cable  Act  and  that  are  still  in 
effect. 

Federal  Communications  Commission. 
WUUaa  F.  Caioa. 
Deputy  Secretary. 

(PR  Doc.  0»-2833  Filed  2-4-96: 8:4S  am) 
loooa  sns-ta^ 


FEDERAL  COMMUNICATIONS 
00MM»8I0N 

[Report  No.  2253] 


Petitions  for  Raconskforatton  and 
Clartflcatfon  of  Actfon  in  Rulemaking 
Procaadinga 

February  2,  1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
publishedpursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
N.W..  Washington.  D.C.  or  may  be 
purchased  fit>m  the  Commission's  copy 
contractor.  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  February  19.  1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments.  FM 
Broadcast  Stations  (Royston  and 
Commerce.  GA). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

WilUaa  F.  CataB. 

Deputy  Secretary. 

IFR  Doc  96-2832  Filed  2-4-98;  8:45  am) 

aNJjHQ  CODE  ans^^ 


FEDERAL  ELECTION  COMMISSION 
Sunahina  Act  Maating 

AOENCY:  Federal  Electicm  Commission. 

Date  and  Time:  Tuesday,  February  10. 
1998  at  10:00  a.m. 

Place:  999  E  Street.  N.W., 
Washington,  D.C. 

Status:  This  meeting  will  be  closed  to 
the  public. 

Items  to  be  Discussed: 
Compliance  mattera  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  43 7g.  §  438(b).  and  TiUe  26.  U.S.C. 
Mattera  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  mattera  affecting  a  particular 

employee. 

Date  and  Time:  Wednesday.  February 
11. 1998  at  10:00  a.m. 

Place:  999  E  Street,  N.W.. 
Washington,  DC.  (ninth  floor). 

Status:  This  hearing  will  be  open  to 
the  public. 

Matter  Before  the  Commission:  Notice 
of  Proposed  Rulemaking  regarding 
Recordkeeping  and  Reporting 
Regulations. 


Date  and  Time:  Thursday.  February 
12, 1998  at  10:00  a.m. 

Place:  999  E  Street.  N.W.. 
Washington,  D.C.  (ninth  floor). 

Status:  This  meeting  will  be  open  to 
the  public. 

Items  To  Be  Discussed: 


Futiue  Meeting  Dates. 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-27: 

Congressman  John  Boehner  and 

Friends  of  John  Boehner  by  counsel, 

Jan  Witold  Baran. 
Advisory  Opinion  1997-28:  W.  Ben 

Bins. 
Advisory  Opinion  1997-29:  Green  Party 

of  New  Mexico  by  Tammy  Davis  and 

Rick  Lass.  Co-Chain. 
Audit:  San  Diego  Host  Committee/Sail 

to  Victory  '96  (continued  bnm 

meeting  of  January  22, 1998). 
Audit:  Committee  on  Arrangements  for 

the  1996  Republican  National 

Convention  (continued  frtsm  meeting 

of  January  22, 1998). 
Petition  for  Rulemaking  Filed  by  James 

Bopp,  Jr.,  on  Behalf  of  the  James 

MacUson  Center  for  Free  Speech. 
Soft  Money:  Draft  Notice  of  ^posed 

Rulemaking. 
Administrative  Mattera. 

Person  to  Contact  for  Information:  Mi. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  219-4155. 
MaiforiaW.EanuM, 
Secretary  of  the  Commission. 
(FR  Doc  98-301 2  Piled  2-3-98: 1  rOI  pm) 
■UJNQ  oooc  «nt-ai-« 


FEDERAL  MARITIME  C0MM»8I0N 
Notfoa  of  Agraafiwnt(a)  Filed 

The  Conunission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission.  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  conunents 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appeara  in  the 
Federal  Register. 

Agreement  No.:  202-010689-072. 
Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 
American  President  Lines,  Ltd. 
APL  Co.  PTE  Ltd. 

Hapag-Uoyd  Container  Linie  GmbH 
Kawasaki  Kisen  Kaisha,  Ltd. 
AP.  Moller-Maerak  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
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Neptune  Orient  Container  Line,  Ltd. 

Nippon  Yusen  Kaisha  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modific^on 
would  authorize  the  parties  to  enter  into 
individual  service  ctmtracts,  including 
confidential  service  contracts,  on  those 
commodities  both  exempt  from  tariff 
filing  and  on  which  the  Agreement  has 
"opened"  the  rates.  The  parties  also 
may  enter  into  individual  service 
contracts  limited  to  dry  cargo,  subject  to 
agreement  guidelines,  and  filed  in 
Agreement  Essential  Terms  tarifb. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  30. 1998. 
RauMD-Mnrpliy. 
Assistant  Secretary. 

(FR  Doc  98-2756  Filed  2-4-98;  8:45  am] 
C0K«a»«-M 


FEDERAL  MARITIME  COMMISSION 

Ocaan  Freight  Forwardar  Uoanaa 
Anpllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwardtts  piusuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  .app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwardera, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Leader  Mutual  Freight  System  Inc. 
(U.S.A.),  8411  S.  La  Cienega  Blvd., 
Inglewood,  CA  90301,  Officer:  Allen 
Cheng,  President 

Ocean's  Freight,  hic,  4210  NW  35th 
Court,  Miami,  FL  33142,  Officer:  Luis 
Miguel  Boscan,  President 

Axis  Freight  Forwarding,  3400  N.  Hwy. 
17-92,  Longwood,  FL  32750.  Karen 
Kazma.  Sole  Proprietor 

U.S.  Sigo  Inc..  8016  NW  68th  Street, 
Miami,  FL  33166.  Officer:  Roman 
Martinez,  President.  | 

Dated:  February  2, 1998. 
laaaphCPsUdng, 
Secretory. 
IFR  Ooc.  98-2821  Filed  2-4-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaaa  Control  and 
Pravantton 

Savannah  Rhfar  SIta  Envlronmantal 
Doaa  Raconatnictfon  Projact— Ptiaaa 
UtPuMtoWorfcahopa 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centere  for  Disease  Control  and 
Prevention  (CDC)  and  the  Radiological 
Assessments  Corporation  announce  the 
following  workshops. 

Atone;  Savannah  River  Site  Environmental 
Dose  Reconstruction  Pio)ect — Phase  II:  Public 
Workshops. 

Date:  Tuesday,  February  24, 1998. 

Time:  7  p.m.-9  p-m. 

Mace:  Holiday  Inn  Coliseum.  630 
Assonbly  Street  Columbia.  South  Carolina 
29201. 

Tel:  803/799-7800. 

Date:  Wednesday,  February  25, 1998. 

Time:  7  p.m.-9  p.m. 

Place:  Holiday  Inn  Exiness,  155  Colony 
Parkway,  Aiken,  South  Carolina  29803. 

Te/.  803/648-0999. 

Date:  Thursday,  February  26, 1998. 

Time:  7  p.nL-9  p.m. 

Mace:  Holiday  Inn  Midtown,  7100 
Abercom  Street,  Savannah.  Geoigia  31406. 

Te/.- 91 2/352-7100. 

Status:  Opea  to  the  public,  limited  only  by 
the  space  avaiiaUe.  The  meeting  rooms 
accommodate  approximately  SO  people. 

Background 

Under  a  Memorandum  (^ 
Understanding  ^«IOU)  signed  in 
December  1990  with  DOE.  replaced  by 
an  MOU  signed  in  1996.  the  Department 
of  Health  and  Human  Services  (HHS) 
was  given  the  responsibility  and 
resouroee  for  conducting  analytic 
epidemiolo^c  investigations  of 
residents  of  commimities  in  the  vicinity 
of  DOE  facilities,  workers  at  IX)E 
facilities,  and  other  persons  potentially 
exposed  to  radiaticm  or  to  potential 
hazards  from  non-nuclear  eneigy 
production  use.  HHS  has  delegated 
program  responsibility  to  CDC 

In  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
pr(K»dures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104. 105, 107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  IX)E 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  8ub|ect  of  petitions 
from  the  public;  and  other  health- 


related  activities  such  as  epidemiologic 
studies,  health  surveillancet  ^cposure 
and  disease  registries,  health  eoucation, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose 

The  Savannah  River  Site  [SSS)  Dose- 
Reconstruction  Project  supports  .r: 
research  which  evaluates  past  releases 
of  radioactive  materials  and  chemicals  ° 
from  the  SRS  to  the  surrounding 
environment.  The  CDC  and  the 
Radiological  Assessments  Corporation 
are  conducting  a  study  of  the  SRS  to 
determine  whether  past  nuclear 
materials  production  caused  ofEsite 
health  effects.  Phase  I  of  the  study 
involved  the  most  comprehensive 
review  of  records  ever  undertaken  at 
any  of  the  U.S.  weapons  facilities.  Phase 
n,  to  be  completed  in  the  fall  of  1998, 
uses  information  frtjm  Phase  I  to 
estimate  past  releases  of  radionudides 
and  chemicals  bom  the  SRS.  The 
research  team  has  also  analyzed  the 
offsite  environmental  measurmnents  of 
these  materials  performed  since  the 
eariy  19S0S. 

This  series  of  public  meetings  will 
present  the  study  results  to  date,  and 
will  provide  an  opportimity  for 
individuals  to  ooDun«it  on  the  research 
and  to  provide  any  new  information 
concerning  past  SRS  operations.  Public 
input  and  the  pnwiise  to  provide  clear 
and  easily  obtained  sources  of  pubUc 
informatiim  are  important  parts  of  this 
study.  NeVtrslettere  are  being  published 
regularly  that  provide  updates  on  the 
progress  of  the  research  and  fact  sheets, 
highlighting  specific  research  topics,  are 
being  released  as  well.  Individuals  with 
information  of  possible  value  to  the 
study  are  encouraged  to  attend  public 
workshops.  All  public  woricshops  will 
be  held  in  South  Carolina  and  Georgia, 
and  will  be  announced  in  newsletters. 

Agenda  items  are  identical  for  each 
meeting  and  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Informatioo 

Paul  G.  Renard,  Project  Officer, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects.  NCEH.  CDC.  4770  Buford 
Highway.  NE.  M/S  F-35,  Atlanta. 
Georgia  30341-3724.  telephone  770/ 
488-7040.  fax  770/488-7044. 

Dated:  January  29, 1998. 
CaralyB  J.  Ruiaell. 

Director,  Management  Analysis  and  Senrices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-2818  Filed  2  4  08:  8:45  am] 
BHXMQ  oooc  4in-1»-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«n1««  tor  DtaMM  Control  and 


NatlofMl  Instltuta  tor  Occupattonal 
Safely  and  Health;  Drafl  Documant 
"Ravtaw  of  MOSH  Report  to  Congraaa 
on  Worteera'  Home  Cunlaiwlnattow 
Study  Conductod  Under  tta  Worfcara' 
FamHy  Protoctton  Act  (29  U.S.C.  671a)" 

AQBCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services  (DHHS). 
ACnON:  Request  for  comments. 


NIOSH  is  seeking  public 
comments  on  the  draft  document 
"Review  of  NIOSH  Report  to  Congress 
on  Woiicers'  Home  Contamination  Study 
conducted  under  the  Workers'  Family 
Protection  Act  (29  U.S.C.  671a)". 
provided  in  this  announcement.  The 
Workers'  Family  Protection  Task  Force 
was  chartered  in  1994  to  review  the 
NIOSH  Report  and  to  make 
recommendations  to  Congress  for  a 
research  agenda  that  federal  agencies 
might  implement  to  investigate  the 
types  and  magnitude  of  workplace- 
transported  ("take-home")  exposures 
and  their  potential  adverse 
consequences  among  workers'  family 
members.  This  document  represents  the 
Task  Force's  commentary  on  the  NIOSH 
Report,  identifies  gaps  in  current 
knowledge  of  take-home  exposures  and 
related  health  effects,  and  presents  a 
prioritized  agenda  for  liederally- 
sponsored  research.  In  particular, 
comments  are  being  sought  regarding 
additional  data  needs  not  identified  by 
the  Task  Force  and  comments  on  the 
recommended  investigative  strategy 
proposed  by  the  Task  Force  for  use  in 
meeting  data  gaps. 

OATfS:  Written  comments  to  this  notice 
should  be  submitted  to  Diane  Miller, 
NIOSH  Docket  OfTice.  4676  Columbia 
Parkway,  Mailstop  C-34,  Cincinnati. 
Ohio  45226.  Comments  must  be 
received  on  or  before  April  6, 1998. 
Comments  may  also  be  submitted  by 
email  to:  dmm2dcdc.gov  as  WordPerfect 
5.0.  5.1/5.2..6.0/6.1,  or  ASCII  files. 
FOR  FUimCR  MFONNATION  CONTACT: 
Technical  information  may  be  obtained 
from  Elizabeth  Whelan,  4676  Columbia 
Parkway,  Mailstop  R-15,  Cincinnati, 
Ohio  45226,  telephone  513-841-4437. 
SUPVLBCNTARY  MFCMMATKM:  The 
following  is  the  complete  text  of  the 
draft  document  for  public  comment 
"Review  of  NIOSH  Report  to  Congress 
on  Workers'  Home  Contamination  Study 


conducted  xmder  the  Workers'  Family 
Protection  Act  (29  U.S.C.  671a)"  and  the 
NIOSH  response  to  the  Task  Force 
report. 

summary:  At  the  request  of  the  U.S. 
Congress,  the  Centers  for  Disease 
Control  and  Prevention's  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  issued  a  report  in  1995 
entitled:  "Report  to  Congress  on 
Workers'  Home  Contamination  Study 
Conducted  Under  the  Workers'  Family 
Protection  Act."  This  Report  was 
prepared  in  response  to  the  1992 
Workers'  Family  Protection  Act  (Pub.  L. 
102-522.  29  U.S.C.  671)  which  included 
a  request  to  NIOSH  to  conduct  a  study 
to  "evaluate  the  potential  for, 
prevalence  of.  and  issues  related  to  the 
contamination  of  workers'  homes  with 
hazardous  chemicals  and  substances 
*  *  *  transported  from  the  workplaces 
of  such  workers." 

The  NIOSH  Report  chronicled  the 
history  of  workplace-transported 
ex(>osures  and  associated  health  risks 
worldwide,  primarily  during  the  20th 
centiuy.  The  approach  taken  by  NIOSH 
was  to  describe  health  hazards 
associated  with  readily  identifiable 
agents  that  have  unambiguous  routes  of 
exposure,  that  is,  intentional  transport 
of  workplace  materials,  contamination 
of  workers'  clothing  or  external  body 
surfaces  (skin,  hair),  bmily  members 
visiting  the  workplace,  improper  storage 
of  hazardous  agents,  and  as  a  result  of 
cottage  industries. 

The  Workers'  Family  Protection  Task 
Force  was  chartered  in  1994  to  review 
the  NIOSH  Report  and  to  make 
recommendations  to  Congress  for  a 
research  agenda  that  fiaderal  agencies 
might  implement  to  investigate  the 
types  and  magnitude  of  workplace- 
transported  ("take-home")  exposures 
and  their  potential  adverse 
consequences  among  workers'  family 
members.  This  dociunent  represents  the 
Task  Force's  commentary  on  the  NIOSH 
Ref)ort,  identifies  gaps  in  current 
knowledge  of  take-home  exposures  and 
related  health  efliBcts,  and  presents  a 
prioritized  agenda  for  federally- 
sponsored  research. 

The  Task  Force  noted  that  the  NIOSH 
Report  covered  a  wide  range  of 
literature,  largely  describing  conditions 
that  occurred  diuing  the  1930s-1960s. 
Prominent  examples  of  take-home 
hazards  from  the  workplace  included 
poisoning  from  lead  and  beryllium,  and 
exposure  to  asbestos.  The  Task  Force 
noted  that  the  Report  appeared  to  cover 
available  literature  in  a  thorough 
manner.  However,  much  of  the 
literature  represents  anecdotal  accounts 
of  hazardous  take-home  exposures  and 


subsequent  illness  in  woricers'  femily 
members.  No  comprehensive  studies 
have  documented  the  effectiveness  of 
current  woikplace  cmtrol  programs  lor 
preventing  the  transport  of^tojdc 
substances  into  homes.  In  addition, 
there  is  a  conspicuous  absence  of 
systematic  research  regarding  the  extent 
of  the  problem  and  therefore  no 
quantification  of  the  burden  of  disease 
caused  by  these  exposures  oir  the  burden 
that  is  likely  to  occur  in  future  years. 
The  Task  Force  also  noted  an 
inadequate  discussion  of  two  categories 
of  exposure,  infectious  agents 
transmitted  in  biological  fluids  and 
radioactive  substances. 

The  Task  Force  noted  the  presence  of 
important  gaps  in  knowledge  that 
hinder  a  clear  understanding  of  the 
magnitude  of  take-home  exposures  and 
potentially  associated  healtJl 
consequences.  For  example,  information 
is  laddng  on  the  types  and  levels  of 
take-home  exposures  that  are  currently 
occurring  in  the  U.S.,  the  size  and 
demographic  composition  of  the 
popuktions  at  risk  for  exposure,  types 
of  illnesses  associated  with  take-home 
exposures,  and  adequacy  of  exposiuv 
control  methods  in  the  workplace  and 
in  the  home.  Some  states  have  reporting 
systems  for  recognized  potential  take- 
home  toxicants  such  as  lead.  However, 
even  in  such  surveillance  systems, 
reporting  suffers  fit>m  incompleteness 
and  lack  of  standardization.  With  these 
knowledge  gaps,  it  is  currently  not 
possible  to  estimate  the  magnitude  of 
the  public  health  threat  created  by  take- 
home  exposures,  nor  is  it  possible  to 
predict  the  futiue  risks  that  will  occur 
from  transported  toxic  agents. 
Difficulties  in  determining  potential 
hazards  will  likely  increase  in  the  future 
as  new  materials  are  introduced  into  the 
workplace. 

To  address  deficiencies  in  knowledge 
on  take-home  exposures,  the  Task  Force 
recommends  the  following  prioritized 
Research  Agenda  for  which  funding 
could  be  provided  from  federal  and 
other  governmental  sources  and.  in 
some  cases,  from  the  private  sector: 

•  Characterization  of  the  extent  of 
home  contamination  with  recognized 
workplace  toxicants,  including,  but  not 
restricted  to:  toxic  metals  (e.g.,  lead, 
beryllium),  pesticides,  and  dusts  (e.g., 
asbestos): 

•  Identification  of  populations  at 
greatest  risk  of  exposure  to  known  and 
suspected  take-home  toxicants; 

•  Assessment  of  adverse  health 
effects  potentially  related  to  take-home 
exposures,  including  considerations  of 
previously  established  adverse  effects 

I  and  newer  or  less  well-studied 
associations,  such  as  the  consequences 
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of  transmitting  infectious  agents  and 
radioactive  substances  into  the  home; 

•  Identification  of  previously 
imrecognized  toxic  exposures  that 
potentially  place  workers'  family 
members  at  risk  for  health  impairment; 
and 

•  Assessment  of  the  effectiveness  of 
take-home  exposure  prevention  and 
remediation  methods,  including 
decontamination  procedures. 

The  Task  Force  recommends  that  this 
proposed  Research  Agenda  be  given  full 
consideration  by  NIOSH  under  the 
Institute's  National  Occupational 
Research  Agenda  (NORA).  The  Task 
Force  also  noted  that  existing  federal 
statutes  apply  to  take-home 
contamination  in  a  narrow  manner, 
either  because  of  substance-specific 
language  or  restrictive  enforcement 
priorities.  Moreover,  the  Workers' 
Family  Protection  Act  (WFP  Act)  did 
not  anticipate  revisions  to  the  existing 
statutory  authority  of  the  federal 
agencies  that  may  be  involved  in  take- 
home  contamination  issues.  None  will 
be  needed  if  federal  and  State  agencies 
take  advantage  of  their  existing  statutory 
authority  to  promulgate  and  enforce 
standards  and  regulations  that  are 
responsive  to  the  hazardous  conditions 
identified  by  the  Research  Agenda 
developed  by  this  Task  Force.  Revision 
of  these  statutes  to  authorize  the 
prevention  and  remediation  of  take- 
home  contamination,  especially  through 
revision  of  the  prioritization  schemes 
used  by  governmental  agencies,  such  as 
the  Environmental  Protection  Agency, 
should  be  considered  by  Congress  only 
if  the  agencies  find  it  difficult  to 
respcHid  effectively  to  the  Research 
Agenda. 

Introduction 

At  the  request  of  the  U.S.  Congress, 
the  Centers  for  Disease  Control  and 
Prevention's  National  Institute  for 
Occupational  Safety  and  Health  issued 
a  report  in  1995  entitled:  "Report  to 
Congress  on  Woiiwers'  Home 
Contamination  Study  Conducted  Under 
the  Woricers'  Family  Protection  Act." 
This  report  (henceforth  referred  to  as  the 
"NIOSH  Report")  was  prepared  in 
response  to  the  1992  Workers'  Family 
Protection  Act  (Public  Law  102-522,  29 
U.S.C.  671)  which  included  a  request  to 
NIOSH  to  conduct  a  study  to  "evaluate 
the  potential  for,  prevalence  of,  and 
issues  related  to  the  contamination  of 
woiiiers'  homes  with  hazardous 
chemicals  and  substances  *  *  * 
transported  frx>m  the  workplaces  of  such 
workers." 

The  NIOSH  Reptnl  chronicled  the 
history  of  workplace-transported 
exposures  and  associated  health  risks 


worldwide,  primarily  during  the  20th 
century.  The  approach  taken  by  NIOSH 
was  to  describe  health  hazards 
associated  with  readily  identifiable 
agents  that  have  unambiguous  routes  of 
exposure,  that  is,  intentional  transport 
of  workplace  materials,  contamination 
of  workers'  clothing  or  external  body 
surfaces  (skin,  hair),  family  members 
visiting  the  workplace,  improper  storage 
of  hazardous  agents,  and  as  a  result  of 
cottage  industries.  Prominent  toxic 
exposures  included  beryllium,  asbestos, 
lead,  and  i}esticides  for  which  clear 
evidence  of  exposure-related  sequelae 
had  been  established.  Reports  of 
exposures  and  risks  from  other  agents, 
such  as  asthmagens,  estrogenic 
substances,  and  infectious  agents,  were 
'generally  more  sporadic  in  the  literature 
and  thus  received  less  attention. 
Methods  to  control  exposures  at  the 
workplace  and  in  the  home  were  also 
summarized  and  linked  to  specific 
agents. 

The  Workers'  Family  Protection  Task 
Force  was  chartered  in  1994  to  review 
the  NIOSH  Report  and  to  make 
recommendations  to  Congress  for  a 
research  strategy  that  federal  agencies 
might  implement  to  investigate  the 
types  and  magnitude  of  workplace- 
transported  ("take-home")  exposures 
and  their  potential  adverse 
consequences  among  workers'  fiamily 
members. 

Purpose 

This  document  represents  the  Task 
Force's  commentary  on  the  NIOSH 
Report,  identifies  gaps  in  current 
knowledge  of  take-home  exposures  and 
related  health  effects,  and  presents  a 
prioritized  agenda  for  federally- 
sponsored  research.  Development  of  a 
Research  Agenda  to  address  exposure 
and  health  hazards  potentially  posed  by 
take-home  exposures  was  the  Task 
Force's  principal  objective.  A  final 
section  of  this  report  is  devoted  to  legal 
and  policy  considerations.  This  section 
was  included  by  the  Task  Force  to  assist 
the  Secretary  of  Labor  in  fulfilling  the 
requirements  specified  under  subsection 
(d)  of  the  Workers'  Family  Protection 
Act,  notably  to  assess  the  information 
developed  under  subsection  (c)  of  the 
Act  in  determining  additional 
enforcement  and  regulatory  needs. 

Coimnentary  on  the  NIOSH  Report 

The  NIOSH  Report  contains  a 
substantial  amount  of  information 
culled  fi*om  the  available  literatiu«, 
primarily  published  reports  in  medical 
and  industrial  hygiene  joiunals. 
Additional  reports  of  taJee-home 
incidents  were  solicited  from  federal 
and  State  health,  labor,  and 


environmental  agencies.  As  the  authors 
of  the  Rep)ort  acknowledge,  there  are 
substantial  limitations  in  the  available 
literature.  An  important  limitation  is 
that  U.S.  reporting  systems  for  sentinel 
exposures  and  health  outcomes  are 
limited  to  lead  and  p>esticides. 
Moreover,  the  Report  notes  that 
community  clinicians  may  not 
recognize  diseases  that  result  from  take- 
home  exposures  because  they  fail  to 
obtain  relevant  information  on  family 
members'  occupations.  Systematically- 
obtained  data  on  exposure  types  and 
levels  for  most  agents  are  lacking,  even 
for  lead  and  pesticides  which  have  been 
the  subject  of  considerable  focus. 
Additionally,  the  Report  acknowledged 
that  much  of  the  literature  summarized 
pertains  to  exposiue  conditions  that 
occurred  during  the  1930s-1960s,  and, 
therefore,  may  have  limited  relevance  to 
contemporary  home  and  work 
environments.  The  Task  Force  agrees 
that  these  limitations  exist. 

In  general,  the  Task  Force  found  the 
Report  to  be  a  comprehensive  review  of 
episodes  of  toxicity  for  the  agents  that 
fit  the  criterion  of  having  a  clearly 
recognizable  transported  exposure 
route.  However,  the  scope  of  the 
problem  of  take-home  exposures  seems 
to  be  too  narrowly  defined  in  some 
instances.  For  example,  the  nuclear 
industry  has  documented  cases  of 
various  radionuclides  carried  home  on 
workers  clothing,  shoes,  or  on  other 
items  (e.g.,  tools)  that  are  brought  home 
from  the  workplace.  The  Task  Force 
concluded  that  there  was  an  inadequate 
discussion  of  potential  take-home 
hazards  from  radioactive  substances. 
Furthermore,  the  Report  does  not 
consider  the  broader  range  of  exposures 
to  infectious  agents  that  might  be 
transmitted  from  workers  to  their  family 
members  by  means  other  than  fiom  the 
presence  of  pathogens  on  skin  or 
clothing.  The  Task  Force  recognizes  that 
this  restrictive  definition  of  infectious 
agent  transmission  was  prescribed  by 
Congress.  Nonetheless,  the  majority  of 
infectious  disease  risk  to  woriiers' 
family  members  is  likely  to  result  fit)m 
other  routes  of  exposure.  Of  specific 
concern  is  the  possibiUty  of 
transmission  of  infectious  diseases  to 
family  members  of  health  care  workers. 
Potential  risks  for  reproductive  system 
damage  and  developmental  disorders  as 
a  consequence  of  take-home  exposures 
also  did  not  receive  adequate 
consideration. 

Assessing  the  extent  of  take-home 
exposures  requires  the  identification 
and  analysis  of  contamination  transport 
pathways,  and  methods  of  measuring 
the  toxic  chemicals  of  interest.  A  review 
of  the  pubUshed  literature,  as 
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summarized  in  the  NIOSH  Report,  does 
not  provide  specinc  information 
describing  these  pathways  or  their 
analysis.  Many  of  the  citations  are 
anecdotal,  basisd  on  outdated  industrial 
practices,  or  are  summaries  of  foreign 
experiences  that  may  not  be  directly 
applicable  to  the  United  States. 

Gap*  in  Knowledge 

An  understanding  of  the  potential 
burden  of  impaired  health  experienced 
by  workers'  family  members  due  to  take- 
home  exposures  has  been  limited  by 
significant  knowledge  gaps  in:  the  types, 
sources,  and  magnitude  of  take-home 
exposures;  the  size  and  characteristics 
of  at-risk  populations;  the  types  and 
severity  of  potentially  associated  health 
effects;  and  the  adequacy  of  exposure 
control  methods.  The  following  section 
summarizes  the  Task  Force's 
conclusions  on  knowledge  gaps  and 
recommended  approaches  for  reducing 
these  gaps. 

Tjrpes  and  Levels  of  Exposure 

Little  systematic  research  has 
permitted  quantification  of  previously 
recognized  and  emerging  take-home 
exposures.  Moreover.  identiTication  of 
new.  unanticipated  hazards  is  impeded 
by  limitations  of  existing  research 
methodology.  Past  episodes  of 
documented  health  hazards  suggest  the 
importance  of  determining  the  extent  of 
take-home  ex{>osures  from  recognized 
toxic  agents,  such  as  lead  or  beryllium. 
Howevor,  no  reliable  and  feasible 
«nethods  exist  to  determine  how  many 
homes  and  families  are  potentially 
exposed  to  established  toxicants  and 
what  exposure  levels  might  exist. 

The  difficulties  of  assessing  the  extent 
of  exposure  to  previously  unrecognized 
toxicants  are  even  more  daunting. 
Although  it  might  be  argued  that 
contemporary  workplace  hygienic 
practices  should  offer  adequate 
protection  against  excessive  take-home 
exposures  in  large,  well-organized 
businesses,  small  businesses  often  lack 
financial  resources  for  exposure 
reduction  programs.  A  further 
comphcation  is  that  it  is  virtually 
impossible  to  predict  which  workplace 
agents  may  in  the  future  pose  threats  to 
workers'  family  members'  health.  The 
problem  of  agent  identification  and 
quantification  undoubtedly  has  been 
compoimded  in  recent  years  as  newer 
materials  have  been  introduced  into  the 
workplace.  This  trend  is  likely  to 
continue  for  the  foreseeable  future. 

Identifying  sources  of  exposures  (i.e., 
workplace  or  ambient  environment)  is 
another  difficulty  that  must  be 
addressed  in  characterizing  exposiu« 
pathways. 


It  wiU  clearly  not  be  possible  to 
institute  a  nationwide  surveillance 
system  for  all  known  and  suspected 
take-home  toxicants.  Instead,  focused 
approaches  can  be  devised  that  provide 
sufficient  information  to  support  health- 
related  research  or  exposure 
remediation  interventions.  One 
recommended  approach  is  to  institute 
regional,  and  where  feasible,  national 
exposure  sentinel  monitoring  systems 
for  agents  that  have  a  likely  potential  for 
home  transport  and  can  be  measured 
reUably.  Precedent  is  provided  by  the 
Berylliimi  National  Registry.  Such  a 
system  would  require  prioritizing  agents 
on  the  basis  of  known  toxicity  and  ease 
of  recognition,  and  targeting 
surveillance  in  areas  where  woricplace 
exposures  are  relatively  common.  Take-  ' 
home  pesticide  exposures  in  rural  areas 
may  be  a  useful  prototype  because  there 
exist  methods  for  in-home  exposure 
measurement  and  exposiu«  pathway 
analyses. 

Determining  exposures  to  agents  that 
are  not  obvious  take-home  hazards 
might  require  input  from  community 
health  practitioners  who  should  be 
encouraged  to  obtain  more  and  better 
information  on  the  occupational  history 
of  family  members,  at  least  for  ciurent 
employment.  Periodic  collection  and 
analysis  of  data  relating  disease 
occurrence  to  family  members' 
occupations  might  reveal  previously 
unrecognized  associations  that  warrant 
further  examination. 

There  are  also  important  knowledge 
gaps  related  to  defining  the  populations 
at  risk  for  take-home  toxic  exposures, 
and,  ultimately,  health  hazards.  The 
potentially  exposed  population  includes 
all  household  members  of  workers 
capable  of  transporting  contaminants 
into  the  home,  residents  of  farms,  and 
residents  of  homes  that  function  as 
cottage  industry  workplaces.  Exposed 
household  members  frequently  are 
children,  the  elderly,  pregnant  women, 
and  the  ill  or  disabled.  Family  memlMrs 
exposed  to  take-home  agents  may  in 
some  instances  have  an  increased  level 
of  vulnerability  compared  to  individuals 
exposed  in  an  occupational  settiiig. 
Household  members  may  differ  from 
workers  physiologically  (e.g..  age  and 
health  status),  behaviorally  (e.g.,  hand- 
to-mouth  and  pica  behaviors  of  young 
children),  and  educationally  (e.g., 
worker  awareness  and  use  of  personal 
protective  equipment).  For  example, 
children  absorb,  distribute,  and 
metabolize  some  toxicants  differently 
than  adults.  The  elderly  also  exhibit 
physiologic  differences  that  may  alter 
susceptibility  to  toxic  substances. 
Elderly  persons  who  have  experienced 
long-term  exposures  may  also  have 


accumulated  substantial  body  burdens 
before  take-home  exposures  occur. 
Additionally,  the  vulnerability  of  some 
workers'  household  members  may  be 
affiected  by  low  socioeconomic  status, 
which  may  lead  to  problems  with  access 
to  health  care,  pre-existing  diseases,  and 
compromised  nutritional  status.  Limited 
access  to  health  care  is  an  important 
issue  because  workers  of  lower 
socioeconomic  status  may  be  more 
Ukely  to  hold  jobs  in  which  they  are 
exposed  to  high  levels  of  toxic 
substances  because  of  inadequate 
workplace  controls;  elevated  exposure 
levels  may  combine  with  limited  access 
to  health  care  to  increase  the  risk  of 
adverse  health  effects  among  woiiiers 
and  their  famiUes. 

To  characterize  the  exposed 
population  accurately  it  will  be 
necessary  to  generate  estimates  of  the 
number  of  workers  who  encounter 
specific  hazardous  substances  on  the 
job.  Descriptions  of  household  sizes, 
types,  and  locations  will  also  be  needed. 
These  data  are  not  currently  available, 
but  may  be  crudely  estimated  for  some 
major  agents  (e.g.,  asbestos,  lead)  from 
national  databases  and  census  reports. 
However,  even  these  estimates  are 
limited  by  a  lack  of  specific, 
quantitative  information  concerning 
workplace  exposure  levels  and  modfes  of 
toxicant  transport  from  the  woii:place  to 
homes.  An  additional  compUcation  will 
be  introduced  as  the  age  ditstribution 
and  living  conditions  of  the  exposed 
population  changes.  For  example,  as  the 
U.S.  population  ages  and  health  care 
costs  escalate,  extended  families  living 
in  the  same  home  may  become  more 
common,  and  the  home  may  become  an 
increasingly  frequent  site  for  health  care 
deUvery  to  chronically  ill  family 
members.  These  changes  in  the  profile 
of  the  population-at-risk  make  it 
difficult  to  predict  the  future  magnitude 
of  the  problem  of  home  contamination. 

Distinguishing  Prinuury  Occupational 
Health  Efiiects  From  Secondary  Take- 
Home  Expoaura  Effiscts 

Workers'  household  members  may 
exhibit  different  health  efiiects  from 
those  teen  in  workers,  thus  making 
detection  difficult  and  potentially 
obscuring  the  link  to  the  workplace. 
Lead,  for  example,  can  impair  the  child 
development  at  low  levels  of  body 
burden,  and  exposure  to  estrogenic 
compounds  has  been  reported  to  cause 
hormone-related  effects,  such  as 
abnormal  breast  enlargement  in 
children.  Other  chemicals  brought  home 
from  the  workplace  may  cause  similar 
toxic  effects.  Although  there  are 
docimiented  instances  of  these  effects 
following  take^home  exposures,  the 


extent  of  the  problem  remains 
unknown.  Additionally,  adverse 
reproductive  effects  have  been 
associated  with  exposures  to  several 
toxic  exposiues  in  worker  groups,  but 
effects  experienced  by  family  members, 
including  pregnant  wives  of  workers, 
have  not  been  well  characterized. 
Epidemiologic  studies  of  woilner 
families  may  be  useful  in  this  regard. 
Improved  data  soiuces,  such  as  the 
inclusion  of  both  parents'  occupations 
on  birth  certificates,  should  be 
considered. 

Government-mandated  standards  for 
levels  of  workplace  exposure  are  based 
on  protection  of  adult  workers. 
Guidelines  for  worker  exposures  are  not 
intended  to  protect  individuals  who 
may  be  more  vulnerable  due  to 
compromised  health  or  age  factors. 
Thus,  workers  who  themselves  may  not 
be  affected  adversely  by  work  exposures 
may  still  transport  agents  to  the  home 
that  are  capable  of  affecting  others  in 
their  household.  The  characteristics  of 
the  home  environment  dictate  that  some 
family  members  may  experience  take- 
home  toxic  exposures  throughout  the 
day,  especially  for  persistent  agents  that 
can  be  readily  disbursed  in  the  home 
environment  (e.g..  lead).  Continuous 
exposures  to  these  substances,  even  at 
low  levels,  may  pose  health  risks  to 
family  members. 

Most  Important  Health  EflGects 

The  literature  summarized  in  the 
NIOSH  Report  to  Congress  indicates  that 
the  clearest  instances  of  health  hazards 
related  to  take-home  exposures  are  those 
where  the  pathways  of  exposure  are 
established  and  the  health  effects  are 
both  severe  and  specific  to  the  exposure. 
The  most  obvious  examples  are 
asbestos-  and  beryllium-associated  limg 
diseases  and  lead  poisoning.  Knowledge 
of  health  effects  is  based  largely  on  case 
reports  rather  than  population-based 
studies;  consequently,  the  true  spectrum 
of  health  outcomes  is  essentially 
unknown.  Most  of  the  research 
literature  does  not  address  how  take- 
home  exposures  contribute  to  diseases 
with  complex  or  multi-factorial  origins 
(e.g.,  cancers  or  birth  defects).  Other 
conditions,  such  as  asthma,  skin 
diseases,  and  neurological  dysfunction, 
are  difficult  to  relate  to  take-home 
exposures  because  of  their  generally 
non-specific  etiologies. 

The  health  effects  of  historically 
important  take-home  toxicants,  such  as 
lead,  pose  a  continuing  threat,  but. 
remain  difficult  to  monitor  because 
there  is  no  system  for  evaluating  the 
extent  of  the  problem.  For  example,  as 
workplace  lead  standards  are  lowered  it 
may  be  anticipated  that  take-home 


exposure  concentrations  would  be 
diminished  concomitantly.  However, 
data  from  population  surveys  (e.g., 
NHANES)  of  blood  lead  levels  cannot 
reveal  the  past  contribution  of  take- 
home  occupational  exposures  to 
currently  occurring  health  effects  due  to 
the  overwhelming  influence  of  ambient 
exposures  on  body  burden. 

Potential  Future  Threats  to  Health 
From  Take-Home  Exposures 

Severe  episodes  of  toxicity  from 
known  hazards,  such  as  lead  or 
pesticide  poisoning,  will  undoubtedly 
occur  in  the  future  with  unpredictable 
frequency.  The  contributions  of  less 
well-established  take-home  exposures 
are  much  less  predictable  and  deserve 
more  scrutiny.  Diseases  that  are  clearly 
increasing  in  incidence  and  prevalence, 
such  as  childhood  asthma,  are  logical 
candidates  for  future  study.  Health 
effects  of  fundamental  importance  to 
reproductive  function  also  require 
further  examination,  especially  given 
the  established  association  between 
certain  occupational  exposiues  and 
altered  endocrine  function. 

The  wording  of  the  Workers'  Family 
Protection  Act  limits  take-home 
exposures  to  agents  that  are  transmitted 
either  from  the  workers'  clothing  or 
external  body  surfaces.  Thus,  chemicals 
or  infectious  agents  harbored  in  blood  or 
other  internal  body  compartments  were 
considered  outside  the  purview  of  the 
NIOSH  review.  Althou^  this  restriction 
simplifies  the  scope  of  exposure  control 
and  remediation  strategies,  possible 
health  risks  of  considerable  public 
health  importance  may  be  excluded 
from  consideration.  Blood-bome 
infections,  occupationally  acquired  by 
health  care  workers  and  subsequently 
transmitted  to  family  members,  is  a 
clear  example  of  such  take-home 
transmission. 

Exposure  Remediation 

Remedial  measures  to  protect 
workers'  famihes  should  focus  primarily 
on  identifying  and  preventing  the 
transport  of  potentially  hazardous 
substances  from  the  workplace. 
NIOSH's  National  Occupational 
Research  Agenda  (April  1996)  Usts 
control  technology  and  personal 
protective  equipment  as  one  of  21 
research  priorities  that  can  lead  to 
improved  worker  safety  and  health.  It 
states  that  "recognized  safety  and  health 
hazards  can  be  managed  by  a  variety  of 
engineering,  administrative,  and  worker 
protection  techniques."  These  same 
techniques  can  be  applied  to  prevent  the 
contamination  of  workers'  homes  with 
hazardous  substances  transported  from 
workplaces.  Decontamination 


procedures  should  be  viewed  as 
necessary  only  when  preventive 
measures  were  not  taken  or  were 
inadequate. 

There  is  little  research  documenting 
the  overall  degree  of  exposure  and  the 
extent  to  which  health  effects  occur 
because  workers  inadvertently  carry 
home  hazardous  substances  from  work 
on  their  clothes,  body,  or  tools;  health 
effects  related  to  some  substances, 
however,  are  well  recognized  because  of 
their  uniqueness  and  clear  associations 
with  workplace  exposures.  For  these 
hazardous  substances,  a  modest 
investment  of  resources  could  prevent 
transport  of  the  substances  to  workers' 
homes,  first  and  foremost  by  enhanced 
training  efforts  to  increase  awareness  of 
the  hazards  and  acceptance  of  safe  work 
and  material-handling  procedures  by 
employees  and  employers  (e.g., 
changing  clothes  before  going  home,   ^ 
showering  before  going  home, 
separating  work  areas  from  Uving  or 
eating  areas,  using  personal  protective 
equipment).  Also  effective  would  be  the 
development  and  distribution  of 
information  and  education  programs 
aimed  at  family  members  and  health 
care  professionals. 

Taxe-home  contamination  can  also  be 
managed  by  instituting  and  adhering  to 
engineering  controls,  such  as  the  proper 
use  of  equipment,  substitution  of  safer 
materials,  use  of  equipment  with 
improved  engineering  designs  when 
available,  or  using  personal  protective 
equipment  to  isolate  the  worker  from 
the  hazard.  Although  various  control 
measures  have  been  used  to  prevent  the 
adverse  health  effects  of  known  take- 
home  toxicants  in  workers'  families, 
limited  information  exists  to  assess  or 
predict  their  effectiveness.  The  Task 
Force  recommends  that,  at  a  minimum, 
an  investigative  strategy  should  include: 
(1)  Development  of  surveillance 
programs  to  document  the  effectiveness 
of  control  measiues  that  are  being  used, 
including  an  assessment  of  the 
feasibility  and  effectiveness  of 
alternative  measures:  (2)  an  assessment 
of  the  performance  of  existing  protective 
clothing  (i.e.,  single-use  disposable  and 
clothing  that  can  be  laundered)  as 
barriers  for  chemical,  biological, 
thermal,  and  physical  hazards;  (3)  an 
assessment  of  the  use  and  acceptance  of 
protective  clothing  by  workers;  (4) 
research  on,  and  development  of,  new 
types  of  materials  for  protective  clothing 
and  gloves,  including  evaluation  of  their 
performance  characteristics;  and  (5) 
measures  to  ensure  that  protective 
clothing  is  designed  to  fit  the  growing 
numbers  of  minority  and  female 
workers,  and  that  such  clothing  is  made 
available  to  them. 
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For  many  occupations,  control 
measures  have  not  been  developed 
because  there  is  a  lack  of  awareness  of 
the  potential  health  effects  of  take-home 
toxicants  and  the  extent  to  which  they 
occur  at  home.  As  these  hazards  become 
apparent,  the  Task  Force  recommends 
that  sufHcient  technical  and  financial 
resources  be  applied  to  evaluate  the 
effectiveness  of  proposed  control 
measures. 

The  effectiveness  of  most 
decontamination  procedures  has  not 
been  adequately  assessed,  and  is 
dependent  on  the  hazardous 
substance(s)  involved,  the  manner  in 
which  remediation  procedures  are 
followed,  and  the  entity  that  requires 
decontamination  (e.g.,  person,  clothing, 
surface).  Because  the  primary  source  of 
home  contamination  is  via  the  worker's 
clothing,  items  that  come  in  contact 
with  the  worker's  garments  such  as 
automobile  seats,  carpeting,  furniture, 
and  other  porous  materials,  are  most 
likely  to  require  decontamination. 
Decontaminating  reusable  garments 
using  home  laundry  procedures  can 
create  problems  with  contaminated 
effluent,  as  well  as  incomplete 
decontamination  due  to  the  lack  of 
sophisticated  laundry  techniques  and 
poor  use  of  cleaning  temperatures, 
mechanical  action,  and  appropriate 
cleaning  agents.  Furthermore, 
laundering  garments  worn  by  health 
care  workers  in  locations  other  than 
commercial  laundries  has  the  potential 
to  contaminate  homes  with  infectious 
agents  transported  from  the  workplace. 
In  these  situations,  and  where  there  is 
worker  exposure  to  non-water  soluble 
contaminants  (such  as  asbestos), 
disposable,  single-use  garments  is  an 
option. 

Propoeed  Research  Agenda 

In  proposing  a  Research  Agenda  to 
address  potential  health  hazards 
resulting  from  take-home  exposures,  the 
Task  Force  formulated  the  following 
questions:  (1)  What  evidence  is  there 
that  historically-recognized  toxic 
exposures  continue  to  pose  health 
threats  to  workers'  family  members:  (2) 
what  are  the  previously  unrecognized 
hazardous  exposures:  (3)  what  adverse 
heahh  effects  among  workers'  family 
members  can  be  attributed  to  take-home 
exposures:  and,  (4)  are  exposure  control 
methods  effective?  The  Task  Force 
commented  that  any  scientific 
determination  of  the  past  and  ongoing 
occurrence  of  impaired  health 
associated  with  take-home  exposures 
requires  coordinated  research  among 
professionals  with  expertise  in 
occupational  and  environmental 
exposure  assessment,  epidemiology. 


biostatistics.  clinical  occupational  and 
environmental  medicine,  and 
toxicology. 

The  Task  Force  recommends  that 
federal  and  other  governmental  agencies 
sponsor  research  into  the  types,  levels, 
and  determinants  (i.e..  sources)  of  take- 
home  exposures,  potential  adverse 
consequences  experienced  by  workers' 
family  members,  and  exposure 
remediation  and  control  technology. 
The  Task  Force  notes  that  the  Research 
Agenda  is  not  intended  to  be  a  mutually 
exclusive  list  of  individual  research 
programs;  rather,  the  Agenda  items  are 
interdependent  and  should  engender 
research  efforts  that  address  more  than 
one  of  these  programs  concurrently.  The 
research  priorities  are  listed  below: 

•  Characterization  of  the  extent  of 
home  contamination  with  recognized 
workplace  toxicants,  including,  but  not 
restricted  to:  toxic  metals  (e.g..  lead, 
beryllium),  pesticides,  and  dusts  (e.g.. 
asbestos); 

•  Identification  of  populations  at 
greatest  risk  of  exposure  to  known  and 
susp>ected  take-home  toxicants: 

•  Assessment  of  adverse  health 
effects  potentially  related  to  take-home 
exposures,  including  considerations  of 
previously  established  adverse  effects 
and  newer  or  less  well-studied 
associations,  such  as  the  consequences 
of  transmitting  infectious  agents  and 
radioactive  substances  into  the  home; 

•  Identification  of  previously 
unrecognized  toxic  exposures  that 
potentially  place  workers'  family 
members  at  risk  for  health  impairment: 
and. 

•  Assessment  of  the  effectiveness  of 
take-home  exposure  prevention  and 
remediation  methods,  including 
decontamination  procedures. 

In  proposing  this  research  agenda,  the 
Task  Force  intentionally  avoided 
prescribing  specific  topics  for  and 
methods  of  investigation.  This  was  due 
largely  to  the  absence  of  adequate 
contemporary  information  that  would 
indicate  which  exposures  currently 
present  the  greatest  hazards  to  family 
members.  This  dearth  of  information  is. 
in  fact,  what  motivated  the  research 
agenda  recommendations  for 
characterizing  exposure  conditions.  The 
Task  Force  felt  that  responsibility  for 
defining  specific  topics  and  scope  of 
research  protocols  should  reside  with 
federal  and  other  governmental 
agencies,  and  with  private  sector 
research  sponsors,  who  issue  requests 
for  research  proposals  and  make 
research  grant  awards.  Additionally,  the 
Task  Force  concluded  that  research  on 
exposure  and  health  assessments  related 
to  take-home  exposures  deserves  full 
consideration  by  NIOSH  under  the 


Institute's  National  Occupational 
Research  Agenda  (NORA). 

Legal  and  Pidicy  Considerations 

Existing  federal  statutes  have  been 
applied  to  take-home  contamination  in 
a  narrow  manner,  either  because  of 
substance-specific  statutory  language  or 
restrictive  enforcement  priorities.  For 
example,  the  toxic-waste  remediation 
efforts  of  EPA  and  ATSDR  emphasize 
large-scale  contamination  events, 
usually  involving  neighborhoods  or 
entire  communities.  Under  the  Workers' 
Family  Protection  Act,  these  agencies 
must  emphasize  assessment  of  isolated 
incidents  in  which  only  one  or  a  few 
workers  bring  hmne  toxic  substances 
from  their  workplaces.  These  incidents, 
are  important  to  identifying  the  toxic 
substances  most  often  involved  in  take- 
home  contamination,  determining  the 
means  by  which  contaminants  are 
effectively  removed  from  the  workplace 
to  the  home,  and  estimating  the  extent 
to  which  such  contamination  represents 
a  much  larger  problem  in  a  particular 
workplace  or  industrial  sector.  The 
research  approach  implemented  by 
ATSDR  to  document  these  incidents,  as 
well  as  the  Sentinel  Event  Notification 
System  for  Occupational  Risks 
(SENSOR)  developed  by  the  National 
Institute  for  Occupational  Safety  and 
Health,  could  be  adopted  by  other 
federal  and  State  agencies  involved  in 
take-home  contamination  research.  The 
data  resulting  from  this  research  could 
then  be  used  by  federal  and  State 
agencies,  including  OSHA,  to 
promulgate  regulations  and  standards  to 
prevent  take-home  contamination.  In 
this  regard,  attention  must  be  paid  to  the 
regulatory  authority  of  the  Department 
of  Energy /Nuclear  Regulatory 
Commission,  Department  of 
Transportation,  and  the  Coast  Giiard 
over  specialized  industries;  the 
involvement  of  these  agencies  in 
strategy  implementation  is  critical  to  the 
protection  of  the  families  of  workers 
regulated  by  these  agencies. 

Of  the  non-OSHA  federal  statutes, 
only  the  Asbestos  Hazard  Emergency 
Response  Act  of  1986  explfcitly 
addresses  take-home  contamination. 
The  remaining  statutes,  however, 
contain  provisions  that  could  be  used  to 
prevent  and  remediate  take-home 
contamination  if  the  agencies  that 
implement  these  statutes  elect  to 
emphasize  this  issue  in  the  standards 
and  regulations  they  promulgate.  The 
Workers'  Family  Protection  Act  did  not 
anticipate  revisions  to  the  existing 
statutory  authority  of  the  federal 
agencies  that  may  be  involved  in  take- 
home  contamination  issues,  and  none 
will  be  needed  if  these  agencies  take 


advantage  of  their  existing  statutory 
authority  to  promulgate  and  enforce 
standards  and  regulations  that  are 
responsive  to  the  hazardous  conditions 
identified  by  the  Research  Agenda 
developed  by  this  Task  Force.  Agency 
responsiveness  to  the  Agenda,  however, 
depends  largely  on  the  means  by  which 
participation,  coordination,  and 
accountability  among  the  agencies  are 
efiiBcted.  Revisicm  of  agency  statutes  to 
authorize  specifically  the  prevention 
and  remediation  of  take-home 
contamination,  especially  through 
revision  of  the  factors  used  to  establish 
the  prioritization  schemes  used  by  EPA 
and  ATSDR,  should  be  considered  by 
Congress  only  if  the  agencies  find  it 
diffi^t  to  respond  effectively  to  the 
Research  Agenda. 

Response  From  the  National  Institnte 
fisr  Occupational  Safisty  and  Heahh 
(NIOSH) 

NIOSH  supports  the  research  agenda 
proposed  by  the  Workers'  Family 
Protection  Task  Force  in  this  report.  The 
recommended  research  priorities  fit 
writhin  the  framework  of  the  National 
Occupational  Research  Agenda  (NORA) 
and  particularly  its  priority  area 
"Special  Populations  at  Risk."  This 
plan,  developed  by  NIOSH  and  more 
than  500  public  and  private  partners 
and  stakeholders,  includes  priorities  for 
addressing  allngic  and  irritant 
dermatitis;  asthma  and  chronic 
obstructive  pulmonary  disease;  fertility 
and  pregnancy  abnormalities;  infectious 
diseases;  control  technology  and 
personal  protective  equipment;  and 
many  other  areas  highU^ted  by  the 
Task  Force  for  consideration.  NIOSH 
supports  the  recommendations  of  the 
Task  Force  and  welcomes  public 
comment  on  the  proposed  research 
agenda. 

Dated:  January  30. 1998. 

Linda  RoMnstock, 

Director,  National  Institute  for  Occupational 
Safetyand  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC). 

(FR  Doc.  98-2824  Filed  2-4-98;  8:45  am) 
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ACTKM:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Podwl  No.  97M-0264] 

Ao«ncy  Infonnatlon  Collaction 
Activiti«s;  Announcement  of  0M8 
Approval 

iMMENCY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Devices:  Substantial 
Equivalence  510(k)  Summaries  and 
510(k)  Statements  Premarket 
Notification"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Margaret  R.  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishere  Lane, 
RockviUe,  MD  20857.  301-627-1223. 
8UPPI.EMENrARY  MFORMATKM:  In  the 
Federal  Register  of  July  16, 1997  (62  FR 
38098),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  pm«on  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  (MB  control  number. 
OMB  has  now  approved  the  inframation 
collection  and  has  assigned  OMB 
control  number  0910-0281.  The 
approval  expires  on  September  30, 
2000. 

Dated:  )anuary  30, 1998. 

WilliaalCHiililMnl. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-2910  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  Na98O-0004 

Quidancafof  RsvlSMMrson  Repeal  of 
Section  507  of  die  Faderal  Food,  Drug, 
and  Cosmstic  Act;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  dociunent  for 
reviewers  entitled  "Repeal  of  Section 
507  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act."  The  guidance  is 
intended  to  clarify  the  administrative 
processes  that  will  be  followed  in 
implementing  the  Food  and  Drug 
Adbninistration  Modonization  Act  of 
1997  (the  FDAMA). 


DATK:  General  comments  on  the  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  urritten  requests  for 
single  copies  of  this  guidance  document 
entitled  "Repeal  of  Section  507  of  the 
Federal  Food.  I^iig,  and  Cosmetic  Act" 
to  the  Drug  Information  Branch  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
RockviUe.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFD-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  RockviUe.  MD  20857, 

FOR  FURTMER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin.  Center  for  Drug 
Evaluation  and  Research  (HFD-20), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  RockviUe.  MD  20857. 
301-594-5400. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  document  for  reviewers 
entitled  "Repeal  of  Section  507  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act." 
Section  125  of  title  I  of  the  FDAMA 
(Pub.  L.  105-115),  signed  into  law  by 
President  Clinton  on  November  21, 
1997,  repealed  section  507  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  357).  As  a  resuh  of   " 
the  repeal  of  section  507  of  the  act, 
which  took  effect  immediately,  several 
of  the  agency's  administrative  processes 
for  reviewing  and  approving  antibiotic 
drug  applications  must  be  changed.  This 
guidance  document  is  intended  to 
clarify  several  of  the  administrative 
processes  that  wiU  be  followed  in 
implementing  section  125  of  the 
FDAMA. 

This  guidance  document  represents 
the  agency's  current  thinking  on  the 
implementation  of  the  repeal  of  secticm 
507  of  the  act.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  appUcable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  guidance  dociunent  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
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a.in.  and  4  p.m..  Monday  through 
Friday. 

Copies  of  this  guidance  document  are 
available  on  the  Internet  at  "http:// 
%vww.  fda.gov/cder/guidance/ 
index.htm." 

Datvd:  lanuary  28. 1998. 
WilUan  B.  Schuki. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  98-2754  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeeWi  Care  Financing  Adminialration 
[HCFA-2728I 

Agency  Infonnation  Cdlectton 
Acttvttiee:  ProfMaed  Collection; 
Comment  Requeat 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Evidence  Report 
Medicare  Entitlement  and/or  Patient 
Registration;  Form  No.:  HCFA-2728; 
Use:  This  form  captures  the  necessary 
medical  information  required  to 
determine  Medicare  eligibility  of  an  end 
stage  renal  disease  claimant.  It  also 
captures  the  specific  medical  data 
required  for  research  and  policy 
decisions  on  this  p>opulation  as  required 
by  law.  Frequency:  Quarterly,  Weekly. 
Semi-annually,  Monthly,  and  Annually; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
60,000:  Total  Annual  Responses: 
60.000;  Total  Annual  Hours:  25.000. 


To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  refarmiced  above,  or  any 
related  forms,  E-mail  your  request, 
including  your  address  and  pnone 
number,  to  Paperwoik#hc&.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  fbllowring  address: 
HCFA,  Office  of  Information  Services, 
Infonnation  Technology  Investmrat 
Management  Group,  Division  of  HCFA 
Enterprise  Standaitls,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dafed:  January  27. 1998. 
Johii  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  Division  of 
HCFA  Enterprise  Standards.  Health  Care 
Financing  Administration. 
(FR  Doc.  98-2861  Filed  2-4-98:  8:45  am) 

MLUNaCOOl  41»-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Adminiatratlon 
[HCFA-174] 

Agency  Infomfiation  Collection 
Activttiea:  Propoaad  Collection; 
Comment  Requeat 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  pubUshing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teichnology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Quality 
Assurance  for  Phase  II  of  the  Home 
Agency  Prospective  Payment 


Demonstration;  Form  No.:  HCFA-174: 
Use:  This  instrument  will  be  used  to 
collect  information  to  continue 
monitoring  the  quality  of  care  provided 
by  agencies  participating  in  Phase  II  of 
the  Home  Health  Agency  Prospective 
Payment  Demonstration.  Frequency: 
Monthly:  Affected  Public:  Business  or 
other  for-profit.  Not-fw-profit 
institutions;  Number  of  Respondents: 
20,520;  Total  Annual  Responses: 
53,352;  Total  Annual  Hours:  6.669. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperworic 
collections  referenced  above,  or  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  PaperwoikMcb.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  oe  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standanls.  Attention:  John 
Rudolph,  Room  C2-26-17.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  27, 1998. 
John  P.  Borka  m. 

HCFA  Reports  Clearance  Officer.  Division  of 
HCFA  Enterprise  Standards.  Health  Care 
Financing  Administration. 
IFR  Doc.  9»-2862  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Cancer  Inatitute;  Notice  of 
Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUovnng  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  In  Vitro  Screening  and 
Evaluation  of  Chemicals  and  Procllnical 
Drugs  for  In  Vivo  Toxicology  Selection. 

Date:  February  17. 1998. 

Time:  9:00  a.m.  to  Adjournment. 

Place:  Executive  Plaza  North,  Conference 
Room  H,  6130  Executive  Boulevard, 
Bethesda,  MD  20^92. 

Contact  Person:  Courtney  M.  Kerwin, 
Ph.D.,  M.P.H.,  Scientific  Review 
Administrator,  National  Cancer  Institute, 
NIH.  Executive  Plaza  North.  Room  6301, 6130 
Executive  Boulevard,  MSC  7405,  Bethewda, 
MD  20892-7405.  Telephone:  301/496-7421. 


Purpose/ Agenda:  To  review,  djscuss  and 
evaluate  responses  to  a  Request  for  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Proposals  and  the  discussions  coald  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
[>ersonal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  January  29, 1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer.  NIH, 
(FR  Doc.  98-2786  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Cancer  Inatitifte;  Notice  of 
Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special   ' 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Career  Development 
Mentored  Research  Award. 
Date:  February  20, 1998. 
Time:  8:30  a.m.  to  Adiourmnent. 
nace:  National  Cancer  Institute,  Executive 
Plaza  North,  Conference  Room  G,  6130 
Executive  Boulevard,  Bethesda,  MD  20892- 
7405. 

Contact  Person:  Wilna  Woods,  Ph.D., 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  622B,  6130  Executive  Boulevard,  MSC 
7405.  Bethesda,  MD  20892-7405.  Telephone: 
301/496-7903. 

Purpose/Agenda:  To  review,  discuss  and 
evaluate  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cH6),  Title  5.  U.S.Q 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 


Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  January  29, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-2787  Filed  2-4-98:  8:45  am) 

BILUNQ  COOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutes  of  Health 

National  Inatitute  of  Allergy  aM 
Infectioua  Diaeaaee;  Notice  of  Meeting: 
Acquired  Inmiunodeficiency  Syndrome 
Reaeareh  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Acquired  Immunodeficiency 
Syndrome  Research  Review  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  March  5-6, 1998 
at  the  Sheraton  City  Center,  1143  New 
Hampshire  Avenue,  N.W..  Washington, 
D.C. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
March  5  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sees.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
firom  9:30  a.m.  imtil  recess  on  March  5, 
and  from  8:30  a.m.  until  adjournment 
on  March  6.  These  applications, 
proposals,  fflid  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  _ 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building,  Room  3C26.  National 
Institutes  of  Health,  Bethesda, 
Maryland.  301-496-7601.  will  provide  a 
sununary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

IDr.  Paula  Strickland,  Scientific 
Review  Administrator,  Acquired 


Immunodeficiency  Syndrome  Research 
Review  Committee,  NLAID,  NIH,  Solar 
Building,  Room  4C02,  Rockville, 
Maryland  20892.  telephone  301-402- 
0643,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergy 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  January  29,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-2783  Filed  2-4-98;  8:45  am] 

BILUNG  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Purpose/ Agenda:  To  review  and 
evaluate  contract  proposals. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  of  Meeting:  February  20, 1998. 

Time:  9:00  a.m.  to  adjournment. 

Place  of  Meeting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD. 

Contact  Person:  Ronald  Suddendorf, 
6000  Executive  Boulevard,  Suite  409, 
Rockville  MD  20892-7003,  301-44S- 
2926. 

Purpose/ Agenda:  To  review  and 
evaluate  a  grant  application. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  of  Meeting:  March  02, 1998. 

Time:  2:30  p.m.  to  adjournment. 

Place  of  Meeting:  Bethesda  Hyatt 
Regency,  One  Bethesda  Metro  Center. 
Bethesda,  MD. 

Contact  Person:  Ronald  Suddendorf. 
6000  Executive  Boulevard,  Suite  409, 
Rockville  MD  20892-7003,  301-443- 
2926. 

Purpose/ Agenda:  To  review  and 
evaluate  contract  proposals. 

Nome  o/Comm/ftee:  National  ' 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  of  Meeting:  March  02, 1998. 

Time:  4:00  p.m.  to  adjournment. 

Place  of  Meeting:  Bethesda  Hyatt 
Regency.  One  Bethesda  Metro  Center. 
Bethesda,  MD. 
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Contact  Person:  Ronald  Suddendorf, 
6000  Executive  Boulevard,  Suite  409, 
Rockville  MD  20892-7003,  301-443- 
2926. 

Purpose/ Agenda:  To  review  and 
evaluate  grant  applications. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  of  Meeting:  March  03. 1998. 

Time:  8:00  a.m.  to  adjoimunent. 

Place  of  Meeting:  Bethesda  Hyatt 
Regency,  One  Bethesda  Metrol  Center, 
Bethesda.  NfD. 

Contact  Person:  Ronald  Suddendorf, 
6000  Executive  Boulevard,  Suite  409, 
Rockville  MD  20892-7003,  301-443- 
2926. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  of  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs: 
and  93.891.  Alcohol  Research  Center  Grants: 
National  Institutes  of  Health) 

Dated:  January  29. 1998. 
UVaraa  Y.  Stringfiald. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-2784  Filed  2-4-98;  8:4S  am) 
wtLumaooom  4i4*-oi-4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Health 

National  Inatltuta  of  Dantal  Reaaarch; 
Notica  of  Cloaad  Mealing  of  tha 
National  Inatituta  of  Dantal  Raaaarch 
Special  Qrants  Raviaw  Committaa 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Grants  Review 
Committee. 

Date:  February  18-19. 1998. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda.  Maryland 
20814. 


Contact  Parson:  Dr.  William  Gartland. 
Scientific  Review  Adhiinistrator.  NIDR 
Special  Grants  Review  Committee.  Natcher 
Building.  Room  4AN-38E.  Bethesda.  MD 
20892.  (301)  594-2372. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute:  National  Institutes  of  Health,  HHS) 

Dated:  January  29, 1998. 
LaVame  Stringfteld. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-2785  Filed  2-4-98;  8:45  amj 

WLUNQ  COOf  414*-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  Health 

National  Inatitiita  of  Mental  Health; 
Notica  of  Cloaad  Maatinga 

Pursuant  to  Sectic^n  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Neuro-lmmunology, 
Virology,  and  AIDS  Review  Committee. 

Date:  March  2-3. 1998. 

Time:  3:00  p.m. 

Place:  Days  Inn  Downtown.  1201  K  Straet, 
N.W..  Washington.  DC  20005. 

Contact  Person:  Sheri  Schwartzback. 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301-443- 
6470. 

Committee  Name:  Clinical  AIDS  and 
Immunology  Review  Committee. 

Dote;  March  10-11. 1998. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5S20 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Regina  M.  Thomas. 
Parklawm.  Room  9C-26,  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301-443- 
6470. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 


confidentiaj  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93-242.  93.281.  93.282) 

Dated:  January  29, 1998. 
LaVenie  Y.  Strtegfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-2788  Filed  2-4-98;  8:45  am] 
MUJNO  OOOC  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  HaaNh 

Canter  for  Scientific  Review;  Notice  of 
Cloaad  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice  . 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  February  12. 1998. 

Time:  8:30  a.m. 

l^ace:  Embassy  Suites  Hotel.  Washington, 
DC. 

Contact  Person:  Ms.  Carol  Camplwll. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5196.  Bethesda. 
Maryland  20892,  (301)  435-1257. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

ftjrpose/Agendo;  To  review  Small 
Business  Innovation  Research. 

Niame  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  5-6, 1998. 

Time:  2:00  p.m. 

Place:  Regency  Plaza  Hotel,  San  Diego,  CA. 

Contact  Person:  Dr.  Joe  Marwah,  Scientific 
Review  Administrator,  6701  Roddedge  Drive, 
Room  5188.  Bethesda.  Maryland  20892.  (301) 
435-1253. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  13-14. 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn-Georgetown. 
Washington,  DC 

Contact  Person:  Dr.  Chhandra  Ganguly. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5156.  Bethesda. 
Maryland  20892,  (301)  435-1739. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  January  30. 1998. 
LaVcnwY.  Stringfiald. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-2789  Filed  2-4-98;  8:45  amJ 

BKUNQ  OOOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutwtance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposied 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-0525. 

Proposed  Project:  Treatment 
Improvement  Protocols  (TIPs) 
Evaluation  Project— New — Since  1992, 
the  Center  for  Substance  Abuse 
Treatment  (CSAT)  has  pubUshed  25 
Treatment  Improvement  Protocols 


which  provide  administrative  and 
clinical  practice  guidance  to  the 
substance  abuse  treatment  field.  CSAT 
plans  to  conduct  an  evaluation  study  to 
determine  the  impact  of  TIPs.  The  first 
phase  of  the  evaluation,  the 
Retrospective  Study,  will  examine  the 
impact  of  TIPs  published  by  CSAT  as  of 
September  1998.  Surveys  of  four 
distinct  target  audiences  of  interest  to 
CSAT  will  be  conducted  including 
Single  State  Agency  Directors,  directors 
of  substance  abuse  treatment  facilities 
listed  in  the  most  recent  Uniform 
FaciUties  Data  Set  (UFDS)  database, 
clinical  directors  of  treatment  facilities 
Usted  in  the  UFDS  database,  and 
frontline  clinicians/ counselors  working 
in  facilities  listed  in  the  UFDS  database. 
Measures  will  include  organization 
characteristics  and  outcomes  associated 
with  the  following  variables:  awareness, 
receipt,  and  reading  of  TIPs;  perceived 
utility  of  TIPs;  and  the  impact  of  TIPs 
on  changing  substance  abuse  treatment 
practices.  The  estimated  annualized 
burden  is  summarized  below. 


Single  State  Agefv:y  Directors 

Facility  Directors 

Clinical  Directors 

Counselors 

Total 


No.  of 
respondents 


56 
408 
408 
408 


No.  of 
responses/re- 
spondent 


Hours/ 
response 


0.50 
0.42 
0.42 
0.42 


Total  burden 
hours 


56 
343 
343 

343 


1,085 


Proposed  Project:  State  Treatment 
Needs  Assessment  Studies — New — 
SAMHSA's  Center  for  Substance  Abuse 
Treatment  (CSAT),  as  part  of  its  State 
Treatment  and  Needs  Assessment 
Program  (STNAP),  awards  contracts  to 
States  to  conduct  studies  for  the 
purpose  of  determining  the  need  and 
demand  for  substance  abuse  treatment 
within  each  State.  In  order  to  receive 
funds  from  the  Substance  Abuse 


Prevention  and  Treatment  Block  Grant, 
States  must  submit  in  their  annual  block 
grant  applications  an  assessment  of 
service  needs  Statewide,  at  the  sub-state 
level,  and  for  specified  population 
groups  (as  required  by  Section  1929  of 
the  PubHc  Health  Service  Act).  Most 
States  plan  to  conduct  an  adult 
telephone  household  survey  to  collect 
information  on  needed  treatment  for 
substance  abuse/dependence.  In 


addition,  many  States  plan  to  conduct  a 
variety  of  more  focused  studies  which 
will  collect  data  on  treatment  need  in 
special  populations,  including 
adolescents,  pregnant  women,  injecting 
drug  users.  American  Indians,  arrestees 
and  other  criminal  justice  populations. 
The  estimated  annualized  burden  for 
the  State  needs  assessment  studies  over 
the  next  three  years  is  presented  below. 


Adult  Household  Telephone  Surveys 

Adolescent  Sun/eys 

Criminal  justice  populations 

Medicaid  rectpie>nts „ „ 

Ott^er  population  groups 

Treatment  providers .' 

Total  


No.  of  re- 
spondents 


54,400 

25,800 

9,050 

7.800 

8,100 

255 


No.  of  re- 
sponses/re- 
spondent 


Hours/re- 
sponse 


0.5 
0.5 
1.0 
0.5 
1.0 
1.0 


Total  burden 
hours 


27.200 

12,900 

9,050 

3,900 

8,100 

255 


61.405 


Annualized 
burden  hours 


9.067 
4.300 

3.017 

1.300 

2.700 

85 


20,469 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
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clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  comments  to  Deborah  Trunzo. 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  30. 1998. 
Richard  Kopaada. 
Executive  Officer.  SAMHSA. 
IFR  Doc  9»-2823  Filed  2-4-98:  8:45  am) 
MIUNQ  CODE  4it>-ae-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutwtance  Abuse  and  Mental  Health 
Servicea  Administration 

Meetiny 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meeting  of 
the  SAMHSA  Special  Emphasis  Panel  II 
in  February  1998. 

A  siunmary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman. 
Committee  Management  Liaison. 
SAMHSA.  Office  of  Program  Planning 
and  Coordination  (OPPC),  Division  of 
Extramural  Activities.  Policy,  and 
Review,  5600  Fishers  Lane,  Room 
17-89,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-7390. 

Substantive  program  information  may 
be  obtained  frt>m  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  frt>m  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C  552b(c)(3).  (4),  and  (6)  and 
5  U.S.C.  App.  2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  n. 

Meeting  Date:  February  9, 1998. 

Place:  Parklawn  Building,  Conference 
Room  12-94,  5600  Fishers  Lane. 
Rockville.  MD  20852. 


Closed:  February  9. 1998 — 10  a.m.  to 
Adjournment. 

Contact:  Joan  Harrison,  Room  17-89. 
Parklawn  Building,  Telephone:  (301) 
443-2811  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing    ' 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  January  30. 1998. 
fariLipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  98-2758  Filed  2-4-98:  8:45  am] 
iNXMa  COM  4i«-ao-p 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-431ft-«M>1]    , 

Lead-Based  Paint  Hazard  Control; 
Announcsmsnt  of  Funding  Award— FY 
1997 

AOENCY:  Office  of  the  Secretary— Office 

of  Lead  Hazard  Control. 

ACTKM:  Announcement  of  funding 

award. 

SUMMARY;  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  a  funding  decision 
made  by  the  Department  in  a 
noncompetitive  funding  for  Lead-Based 
Paint  Hazard  Control.  This 
announcement  contains  the  name  and 
address  of  the  award  winner  and  the 
amount  of  the  award. 
FOR  FURTHER  mFORMAHON  CONTACT: 
Barbara  Haley,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington.  DC  20410. 
telephone  (202)  755-1785.  ext.  126. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Lead- 
based  Paint  Poisoning  Prevention 
program  is  authorized  by  Pub.  L.  91- 
695.  84  Stat.  2078,  as  amended  by  Pub. 
L.  93-151  and  Pub.  L.  94-317  (42  U.S.C. 
4821-4846). 

The  objectives  of  this  grant  are  (1) 
prepare  "Maintaining  a  Lead  Safe 
Home"  for  publication:  (2)  identify  and 
obtain  mailing  addresses  of  pubUc 
libraries  that  will  receive  this  manual; 
and  (3)  provide  technical  support  and 
training  for  neighborhood  organizations, 
small  property  owners,  and  small 
contractors.  The  distribution  of  the 
manual  will  help  public  libraries  inform 


the  public  on  how  to  prevent  childhood 
lead  poisoning.  The  technical  support 
and  training  will  assist  neighborhood 
organizations,  small  property  owners, 
and  small  contractors  to  develop  safe 
work  practices,  which  will  also  help  to 
achieve  this  goal. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.900. 

In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  E)evelopment  Reform  Act  of 
1989  (103  Stat.  1987,  42  U.S.C.  3545). 
the  Department  is  publishing  the  name, 
address,  and  amount  of  the  award  as 
follows: 
Community  Resources.  Inc.,  28  E. 

Ostend  Street,  Baltimore,  MD  21230 
Amount:  $33,477.00 

Dated:  January  28, 1998. 
David  E.  Jacobs. 

Director,  Office  of  Lead  Hazard  Control. 
(FR  Doc.  98-2790  Filed  2-4-98:  8:45  am) 

MJJNQOOOC  4>10-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Western  Water  Policy  Review  Advlaory 
Commiasion  Meeting 

AOBCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Western  Water 
PoUcy  Review  Advisory  Commission 
(Conunission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992.  will  meet  to 
adopt  the  language  of  its  final  report  to 
the  President. 

DATES:  Meeting  Dates: 

•  Thtirsday.  February  19. 1998.  8:30 
a.m.-5:00  p.m. 

•  Friday.  February  20. 8:30  a.m.-2:00 
p.m. 

ADDRESSES:  Meeting  Iocation:'RegaI 
Harvest  House,  1345  28th  Street, 
Boulder,  Colorado.  Room  locations  will 
be  posted  in  the  hotel  lobby.  Copies  of 
the  agenda  are  available  from  the 
Western  Water  Policy  Review  Office,  D- 
5001,  P.O.  Box  25007,  Denver.  CO 
80225-0007. 

FOR  FliRTHER  INFORMATION: 
Contact  the  Commission  Office  at 
telephone  303-236-6211,  FAX  303- 
236-4286,  or  E-mail  to 
lschulz@do.usbr.gov. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation:  Many  pubUc 
conunents  were  received  by  the 
Commission  during  the  public  review 


period,  which  ended  on  December  19, 
1997.  Further  comments  for  the  record 
may  be  provided  in  writing  and  will  be 
provided  to  the  members  prior  to  the 
meeting  if  received  by  no  later  than 
February  11, 1998.  The  Commission's 
schedule  will  allow  limited  time  for 
presentations  not  to  exceed  five  minutes 
by  the  public  on  Thursday,  February  19. 
Speakers  are  asked  to  contact  the 
Commission  Office  in  advance  by  close 
of  business  February  17,  and  also  to 
provide  25  copies  of  their  remarks  at  the 
time  of  presentation. 

Dated:  January  30, 1998. 
Larry  Schulz, 
Administrative  Officer. 
[FR  Doc.  98-2819  Filed  2-4-98;  8:45  am] 
bhunq  oooe  mio-oi-m 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C- 1531,  et 
seq.y. 

PRT-838751 

Applicant:  Roy  Bianchini.  Harsens  Island. 
MI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-838728 

Applicant:  International  Animal  Exchange, 
Femdale,  MI. 

The  applicant  requests  a  permit  to 
engage  in  foreign  commerce  for  the 
transfer  of  1.1  lion-tailed  macaques 
[Macaca  silenus)  from  Assininboine 
Park  2k)o,  Winnipeg,  Manitoba,  Canada 
to  the  Seoul  Grand  Park  Zoo.  Seoul, 
Korea  for  the  purpose  of  enhancement 
of  the  propagation  of  the  species. 

PRT-838376 

Applicant:  Nashville  Zmo,  Joelton,  TN. 

The  applicant  requests  a  permit  to 
engage  in  foreign  commerce  and  to 
export  3  male  tigers  [Panthera  tigris)  to 
Panjru  Xiang  )jang  Safari  World  Co., 
Inc.,  Panyu  City,  China  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  conservation  education. 


PRT-837753 

Applicant:  Cheyenne  Mountain  Zoological 
Paric,  Colorado  Springs,  CO. 

The  applicant  requests  a  permit  to 
export  a  female  Western  Lowland 
Gorilla  (Gorilla  gorilla)  to  the 
MetropoUtan  Toronto  Zoo,  Scarborough, 
Ontario,  Canada,  for  the  purpose  of 
enhancement  through  exhibition  and 
breeding. 

PRT-837850 

Applicant:  Woodland  Park  Zoological 
Gardens,  Seattle.  WA. 

The  applicant  requests  a  permit  to 
import  a  male  Sumatran  Tiger  (Panthera 
tigris  sumatrae)  from  the  Metropolitan 
Torontp  Zoo,  Scarborough,  Ontario, 
Canada,  for  the  purpose  of  enhancement 
through  exhibition  and  breeding,  as 
recommended  by  the  Sumatran  Tiger 
Species  Survival  Plan. 

PRT-835113 

Applicant:  Avicultural  Breeding  and 
Research  Center.  Loxahatchee,  FL. 

The  applicant  requests  a  permit  to 
export  6  Uiick-billed  parrots 
(Rhynchopsitta  pachyrhycha]  captive- 
hatched  at  their  facility  to  Susanne  Iten- 
Discher,  Unterageri.  Switzerland,  to 
enhance  the  survival  of  the  species 
through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  ArUngton,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication.  / 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Vii^inia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  January  30, 1998. 
Karen  Anderson. 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  98-2837  Filed  2-4-98:  8:45  ami 

BILUNO  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  snd  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammala 

On  August  28, 1997,  a  notice  was 
pubUshed  in  the  Federal  Register,  Vol. 
62,  No.  167,  Page  45673,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Collins  F. 
Kellogg.  Sr.  for  a  permit  (PRT-833625) 
to  import  a  sport-hunted  polar  bear 
(Ursus  maritimus)  trophy  taken  from  the 
Lancaster  Sound  population.  Northwest 
Territories,  Canada  prior  to  April  30, 
1994. 

Notice  is  hereby  given  that  on  January 
16, 1998,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm.  700,  ArUngton, 
Virginia  22203.  Phone  (703)  358-2104 
orFax  (703)  358-2281. 

Dated:  January  30, 1998. 
Karen  Anderson, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  98-2836  Filed  2-4-98;  8:45  ami 

BILUNQ  COOC  4310-6»-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-0S-1610-00] 

Notice  of  Intent  To  Prepare  a 
Coordinated  Activity  Plan  for  ttw  Jack 
Morrow  Hilis  Area,  Sweetvvater, 
Fremont,  and  Sublette  Counties, 
Wyoming  and  Notice  of  Scoping 
Meetings 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  prepare  a 
Coordinated  Activity  Plan  for  the  Jack 
Morrow  Hills  area  in  the  Rock  Springs 
District  in  Wyoming.  The  Jack  Morrow 
Hills  Coordinated  Activity  Plan 
(JMHCAP)  is  an  integrated  activity 
planning  effort  to  provide  more  specific 
management  direction  for  certain  public 
lands  located  in  Sweetwater,  Fremont, 
and  Sublette  Counties,  Wyoming.  The 
JMHCAP  will  supplement  the  Green 
River  Resource  Area  Resource 
Management  Plan  (GRRMP)  providing 
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decisions  for  fluid  mineral  leasing  and 
mineral  location  within  the  "core  area," 
an  88.000  acre  parcel  of  land  within  the 
JMHCAParea. 

This  notice  also  requests  fluid  mineral 
resource  information  (oil  and  gas, 
coalbed  methane),  mineral  location 
information  (gold,  diamonds),  and 
operational  or  development  plans  that 
will  help  in  developing  fluid  mineral 
and  mineral  location  management 
direction.  Resource  Management  Plan 
(RMP)  decisions,  and  in  analyzing 
environmental  impacts. 
DATES:  The  scoping  period  for  this 
planning  eflort  will  commence  with  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Two  open  house/ 
information  sharing  scoping  meetings 
are  scheduled.  The  first  meeting  is 
scheduled  for  February  10, 1998,  firom  1 
to  4  p.m.  and  6  to  8  p.m.,  Room  1301, 
Western  Wyoming  Community  College, 
2500  College  Drive,  Rock  Springs, 
Wyoming.  The  second  meeting  will  be 
held  February  19, 1998,  from  4  p.m.  to 
8  p.m.,  at  The  Iim  at  Lander  (Best 
Western),  260  Grand  View  Drive, 
Lander,  Wyoming.  Subsequent  meetings 
or  hearings  and  any  other  public 
involvement  activities  will  be  scheduled 
as  needed.  Notification  will  be  through 
other  pubUc  notices,  media  news 
releases,  or  mailings.  The  purpose  of 
scoping  and  these  scoping  meetings  is  to 
identify  specific  problems,  concerns, 
and  issues  pertaining  to  the  various 
resource  and  land  use  values  in  the 
JMHCAP  planning  area  and  to  identify 
any  data  gaps,  data  needs,  and  data 
sources  pertaining  to  the  area.  Scoping 
comments  must  be  submitted  to:  Green 
River  Resource  Area,  280  Highway  191 
North.  Rock  Springs,  Wyoming  82901, 
on  or  before  March  10, 1998.  Comments 
submitted  by  electronic  mail  should  be 
sent  to:  wyapryich@wy.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Amidon,  Wildlife  Biologist,  Green  River 
Resource  Area,  Bureau  of  Land 
Management.  280  Highway  191  North, 
Rock  Springs.  Wyoming  82901.  phone 
number  307-352-0236. 
SUPPlfMBITARY  INFORMATION:  The 
JMHCAP  area  contains  approximately 
622,340  acres  of  Federal,  State,  and 
private  lands.  It  encompasses  Steamboat 
Mountain  and  the  Greater  Sand  Dunes 
Areas  of  Critical  Environmental  Concern 
(ACEC),  seven  wilderness  study  areas, 
and  part  of  the  South  Pass  Historic 
Landscape  ACEC.  BLM  has  deferred 
fluid  leasing  and  mineral  location 
decisions  on  the  Jack  Morrow  Hills 
"core  area"  pending  completion  of  this 
Coordinated  Activity  Plan.  This 
planning  effort  will  address  the 
appropriate  level  and  timing  of  leasing 


and  development  of  energy  resources, 
transportation  planning,  access, 
designation  of  roads,  Uvestock  grazing 
practices,  and  other  "core  area"  issues. 

In  conformance  with  the  Federal  Land 
PoUcy  and  Management  Act  (FLPMA) 
and  the  National  Environmental  Policy 
Act  (NEPA),  an  environmental  analysis 
will  be  conducted  and  documented  in 
the  course  of  developing  the  JMHCAP. 
The  level  of  h^EPA  docimientation  will 
be  either  an  environmental  assessment 
(EA)  or  an  environmental  impact 
statement  (HIS)  depending  upon 
comments  and  issues  identified  during 
the  scoping  period  and  upon  the 
significance  of  impacts  identified  in  the 
environmental  analysis.  The  EA  or  EIS 
will  be  used  to  determine  if  an 
amendment  of  the  GRRMP  will  be 
needed.  The  existing  GRRMP  will  guide 
management  actions  in  the  JMHC/J* 
area  other  than  those  deferred  decisions 
for  fluid  mineral  resources  and  locatable 
mineral  activity  in  the  "core  area". 

RMP  decisions  will  be  subject  to 
protest  by  parties  who  participate  in  the 
planning  process  and  who  have  an 
interest  which  is  or  may  be  adversely 
affected  by  the  adoption  of  that  RMP 
decision  as  provided  by  Title  43,  Code 
ofFederal  Regulations,  §  1610.5-2. 

Dated:  January  30, 1998. 
Alan  R.  Pianon, 

State  Director. 

(FR  Doc.  98-2817  Filed  2-4-98;  6:45  am) 

8IUJNQ  oooc  aie-as-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pD-MO-1020-01] 

Meeting  of  the  Resource  Advisory 
Council 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  location  and  time. 

SUMMARY;  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  discussion  on  the 
Cedar  Fields  OHV  Trail, 
implementation  of  the  healthy 
rangeland  standard  and  guidelines,  and 
Timber  Program  Overview.  All  meetings 
are  open  to  the  public.  The  public  may 
present  written  comments  to  the 


council.  Each  fonnal  council  meeting 
will  have  a  time  allocated  for  hearing 
public  comments.  The  public  comment 
period  for  the  council  meeting  is  listed 
below.  Depending  on  the  niunber  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B,  Shoshone,  ID. 
83352,  (208)  886-7201. 

DATE  AND  TIME:  Date  is  March  27, 1998. 

starts  at  8:30  a.m.  at  the  KMVT  PubUc 

Meeting  Room,  1100  Blue  Lakes  Blvd. 

North  in  Tv<rin  Falls,  Idaho.  Public 

comments  received  from  8:30  to  9:00 

a.m. 

SUPPI-EMBirARY  INFORMATION:  The 

purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 
Office,  P.  O.  Box  2-B,  Shoshone,  ID 
83352.  (208)  888-7201. 

Dated:  January  30, 1998. 
Tom  Dyer, 
District  Manager. 

[FR  Doc.  98-2843  Filed  2-4-98;  8:45  am) 
BNJJNO  OOOC  431»-OQ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

(WY-M»-1060-00-P1 

Filing  of  Plats  of  Survey;  Wyoming 

AQBCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne.  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  45  N.,  H.  61  W.,  accepted  January  21. 1998. 
T.  46  N.,  R.  61  W.,  accepted  January  21. 1998. 

Sixth  Principal  Meridian,  Nebraska 

T.  26  N..  R.  9  E.,  accepted  January  21, 1998, 
r.  26  N.,  R.  10  E..  accepted  January  21, 1998. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  offlcial  filing,  the  filing  will 
be  stayed  [>ending  consideration  of  the 


protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  5353 
Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  fit)m 
the  date  of  this  pubUcation.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. ' 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road. 
Cheyenne,  Wyoming  82003. 

Dated:  January  28, 1998. 
John  P.  Lee, 

Chief,  Cadastral  Survey  Group. 
(FR  Doe.  98-2869  Filed  2^-98;  8:45  am] 
BIUJNQ  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-068-1430-01;  QP8-OO03;  OR-634a6] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Oregon;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  correction. 

SUMMARY:  This  notice  corrects  an  error 
in  the  land  description  published  in  the 
Federal  Register,  62  FR  61342,  on 
November  17, 1997,  as  FR  Doc.  97- 
30061,  for  a  proposed  withdrawal. 

On  page  61343,  paragraph  1  which 
reads  "Olalla-Thompson  Creek  Day  Use 
Area,  T.  30  S.,  R.  7  W.,  sec.  5, 
SWy4NEV4NEV4SWV4,"  is  hereby 
corrected  to  read  "sec.  5, 
SWV4NEV4SWV4,". 


Dated:  January  23, 1998. 
Robnt  D.  DeViney.  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
IFR  Doc.  98-2771  Filed  2-4-98;  8:45  am] 
■aXMQ  OOOE  4S10-M-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Afbirs,  Office  of  Management  and 
Budget  (OMB),  Washington  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
8UPPLBMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0542. 

Form  Number:  AID  1558-2. 

Title:  Request  for  Advance  or 
Reimbursement. 

Type  of  Submission:  Renew. 

Purpose:  The  purpose  of  this 
information  collection  is  to  assure  that 
American  Schools  and  Hospitals  Abroad 
(ASHA)  grant  recipients  are  permitted  to 
obtain  advances  or  reimbursements  for 
expenditures  that  are  authorized  by  the 
grant  agreement.  The  information  is 
used  by  (a)  ASHA  to  monitor  grant 
implementation  relative  to  financial 
matters,  (b)  the  Office  of  Financial 
Management  (FM)  to  track 
disbursements  and  expenditures,  and. 
(c)  the  Department  of  Treasury  to  effect 
payments. 

Ann  ual  Reporting  Burden : 

Respondents:  70. 

Total  aimual  responses:  400. 

Total  annual  hours  requested:  17,698. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0543. 

Form  Number:  AID  1558-1  and  AID 
1558-1  A. 

Title:  Financial  Status  Report  and 
Worksheet. 

Type  of  Submission:  Renew. 

Purpose:  The  purpose  of  this 
information  collection  is  to  assure  that 
ASHA  grant  recipients  are  accountable 
for  expenditures  incurred  under  the 
grant  agreement  for  only  those  items 
authorized  by  the  agreement.  The 
information  is  used  by  ASHA  to  monitor 


the  expenditiires  imder  each  authorized 
line  item  and  calculate  the  monetary 
gain  or  loss  reaUzed  during  the  life  of 
the  grant. 

Annual  Reporting  Burden: 

Respondents:  70. 

Total  annual  responses:  400. 

Total  annual  hours  requested:  280. 

Dated:  January  27, 1998. 
Wiilette  L.  Smitfi. 

Chief,  Information  and  Records  Division, 
Bureau  for  Management,  Office  of 
Administrative  Services. 
IFR  Doc.  98-2842  Filed  2  4  98:  8:45  am) 
BILUNG  COOE  SIIS-OI-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  731-TA-768  (Rnal) 
and  701-TA-372  (Rnal) 

Fresh  Atlantic  Salmon  From  Chile 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

antidumping  and  countervailing  duty 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-768  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Chile  of  fresh  Atlantic  salmon, 
provided  for  in  subheadings  0302.12.00 
and  0304.10.40  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. '  Section 


■  For  purposes  of  these  investigations.  Commerce 
has  defined  the  subject  merchandise  as  fresh, 
fanned  Atlantic  salmon,  whether  "dressed"  or  cut. 
Atlantic  salmon  is  the  species  Salmo  solar,  in  the 
genus  Salroo  of  the  family  salnsoninae.  "Dressed" 
Atlantic  salmon  refers  to  salmon  that  has  been  bled, 
gutted,  and  cleaned.  It  may  be  imported  with  the 
head  on  or  off.  with  the  tail  on  or  off.  and  with  the 
gills  in  or  out.  All  cuts  of  fresh  Atlantic  salmon  are 
included  in  the  scope  of  the  investigations. 
Examples  of  cuts  include,  but  are  not  limited  to: 
crosswise  cuts  (steaks),  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin  (butterfly  cuts), 
combinations  of  crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic  salmon  that  is 
minced,  shredded,  or  ground.  Cuts  may  be 
subjected  to  various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and  with  the  "pin 
bones"  in  or  out. 

Excluded  from  the  scope  are  (1)  fresh  Atlantic 
salmon  that  is  "not  {armed"  (i.e..  wild  Atlantic 
salmon):  (2)  live  Atlantic  salmon:  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further  processing, 
such  as  frozen,  canned,  dried,  and  smoked  Atlantic 
salmon,  or  processed  into  forms  such  as  sausages, 
hot  dogs,  and  burgers. 
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207.21(b)  of  the  Commission's  rules 
provides  that,  where  the  Department  of 
Commerce  has  issued  a  negative"'^ 
preliminary  determination,  the 
Commission  will  not  publish  a  notice  of 
scheduling  of  the  Tinal  phase  of  its 
investigation  unless  and  until  it  receives 
an  affirmative  final  determination  ht}m 
Commerce.  Although  the  Department  of 
Commerce  has  preliminarily  determined 
that  countervailable  subsidies  are  not 
being  provided  to  producers  or 
exporters  of  fresh  Atlantic  salmon  in 
Chile,  for  purposes  of  efficiency  the 
Commission  hereby  waives  rule 
207.21(b)  and  gives  notice  of  the 
scheduUng  of  the  Hnal  phase  of 
countervailing  duty  investigation  No. 
701-TA-372  (Final)  under  section 
705(b)  of  the  Act.  The  Commission  is 
taking  this  action  so  that  the  Rnal 
phases  of  the  antidumping  and 
countervailing  duty  investigations  may 
proceed  concurrently  in  the  event  that 
Commerce  makes  an  affirmative  final 
countervailing  duty  determination.  If 
Commerce  maJies  a  final  negative 
countervailing  duty  determination,  the 
Commission  will  terminate  its 
countervailing  duty  investigation  under 
section  705(c)(2)  of  the  Act  (19  U.S.C. 
§  1671d(c)(2)),  and  section  207.21(d)  of 
the  Commission's  rules. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207),  as 
amended  by  61  FR  37818,  July  22, 1996. 
ffFECnvE  DATE:  January  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188). 
OfBce  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Oflice 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 
SUPPLBCNTARY  MFOnMATION: 

Background 

The  final  phase  of  the  antidumping 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  fresh  Atlantic 


salmon  from  Chile  are  being  sold  in  the 
Upited  States  at  less  than  foir  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  §  1673b).  The  final  phase 
of  the  countervailing  duty  investigation 
is  being  scheduled,  under  waiver  of 
section  207.21(b),  discussed  above,  for 
purposes  of  efficiency.  The  investigation 
was  requested  in  a  petition  filed  on  Jxuie 

12. 1997,  by  the  Coalition  for  Fair 
Atlantic  Salmon  Trade. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  §  20 1 . 1 1  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
investigations.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigations  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

StafiT  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  May 

20. 1998,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.22  of 
the  Commission's  rules. 


Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.,  on  June  3, 1998,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Seoetary  to  the  Commission  on  or 
before  M^  21, 1998.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.,  on  May  27, 1998. 
at  the  U.S.  Internationa^  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
.207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearhig 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  28,  1998. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing- briefs  is  Jime  10. 
1998;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  June  10, 
1998.  On  June  30, 1998.  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  July  2, 1998. 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
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207.3.  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  dociunent  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  vdthout 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  CommissiiHi. 

Issued:  January  30. 1998. 
DoniuiIL  Koehnke. 
Secretary. 

[FR  Doc.  9»-2890  Filed  2-4-98: 8:45  am] 
BKUNQ  COOE  TOtO-OS-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  three  related  proposed 
Consent  Decrees  in  United  States  v. 
Alcas  Cutlery  Corp.,  et  al..  Civil  Action 
No.  98CV0052A(M)  United  States  v. 
AVX  Corporation,  Civil  Action  No. 
98CV0054A(M).  and  United  States  v. 
McGraw-Edispn  Company,  et  al..  Civil 
Action  No.  98CV0053A(M)  were  lodged 
on  January  21. 1998,  with  the  United 
States  District  Court  for  the  Western 
District  of  New  York.  The  three 
complaints  in  these  actions  seek:  (1)  To 
recover,  pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq., 
response  costs  incurred  and  to  be 
incurred  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  at  the  Olean 
Wellfield  Superfund  Site  located  in  the 
City  of  Olean,  Town  of  Olean  and  Town 
of  Portville.  New  York  ("Site");  and  (2) 
injunctive  relief  imder  Section  106  of 
CERCLA,  42  U.S.C.  9606. 

The  three  proposed  Consent  Decrees 
embody  agreements  with  three  groups  of 
potentially  responsible  parties  C'PRPs") 
at  the  Site  pursuant  to  Sections  106  and 
107  of  CERCLA.  42  U.S.C.  9606  and 
9607:  (1)  to  pay  for  a  portion  of  EPA's 
past  response  costs  at  the  Site;  and  (2) 
to  perform  source  control  remedies  at 
three  parcels  of  property  located  within 
the  Site. 


The  three  Consent  Decrees  provide 
the  settling  defendants  with  releases  for 
civil  liability  for  EPA's  past  and  future 
CERCLA  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decrees. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  D.C.  20044- 
7611.  and  should  refer  to  United  States 
v.  Alcas  Cutlery  Corp..  et  al..  United 
States  V.  AVX  Corporation,  and  United 
States  V.  McGraw-Edison  Company,  et 
al..  DOJ  Ref.  No.  90-11-3-181B. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  138  Delaware  Ave.. 
Buffalo.  NY  14202;  the  Region  II  Office 
of  the  Environmental  Protection 
Agency.  Region  n  Records  Center.  290 
Broadway.  17th  Floor,  New  York,  NY 
10007-1866;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  Fourth 
Floor.  Washington.  D.C.  2005.  (202) 
624-0892.  Copies  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  Fourth 
Floor.  N.W..  Washington.  D.C.  2005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $240.00  ($0.25  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Sei:tion,  Environment  and  Natural  Hesources 
Division. 
(FR  Doc.  98-2867  Filed  2-4-98;  8:45  am] 

BMJJNO  OOOE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  January 
21. 1998,  the  United  States  lodged  with 
the  Court  for  the  Northern  District  of 
Illinois,  Western  Division,  a  proposed 
Consent  Decree  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
9601- et  seg.  The  Consent  Decree 
resolves  certain  claims  of  the  United 
States  against  the  Qty  of  Rockford. 
Illinois,  under  Sections  106(a)  and 
107(a)  of  CERCLA.  42  U.S.C.  9606(a) 
and  9607(a)  at  the  Southeast  Rockford 
Groundwater  Contaminati(m  ("Site") 


located  in  Rockford,  Winnebago  County. 
Illinois.  Under  the  Consent  Decree,  the 
City  of  Rockford  will  perform  the 
remedial  action  selected  by  U.S.  EPA  in 
its  September  30, 1995,  Record  of 
Decision  and  the  United  States  will      ^ 
receive  up  to  a  maximiun  of  $200,000 
for  future  oversight  response  costs 
incurred  by  U.S.  EPA  in  connection 
with  the  City  of  Rockford 's  performance 
of  the  Remedial  Design  and  Remedial 
Action  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division.  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington. 
DC  20044-7611.  and  should  refer  to 
United  States,  et  al.  v.  The  City  of 
Rockford,  Illinois,  (Qvil  No.  98  C  50026. 
N.D.  111.)  D.J.  Ref.  No.  90-11-3-945.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Illinois.  Western  Division.  Rockford. 
Illinois;  the  Region  V  Office  of  the 
United  States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
telephone  No.  (202)  624-0892.  A  copy 
of  the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  fixtm  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amount  of  $34.75  for 
the  Decree,  payable  to  the  Consent 
Decree  Library. 
Brace  S.  GeUwr, 

Deputy  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 
(FR  Doc.  98-2868  Filed  2-4-98;  8:45  am) 

BMJJNQ  OOOC  441».tS-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

U.S.  V.  Allied  Van  Unes,  Inc.,  et  sL 

Notice  is  hereby  given  that  defendant 
Allied  Van  Lines,  Inc.  ("Allied")  has 
filed  with  the  United  States  District 
Court  for  the  Northern  District  of  Illinois 
a  motion  to  terminate  the  Judgment  in 
United  States  v.  Allied  Van  Lines,  Inc.. 
et  al.,  Qvil  Action  No.  44-C-30.  entered 
by  the  Court  on  December  28. 1945 
("the  Judgment").  In  a  Stipulation  also 
filed  with  the  Court,  the  Department  of 


3VOo 


Federal  Regiiter/Vol  63,  No.  24 /Thursday.  February  5,  1998 /Notices 


Justice  ("Department")  has  tentatively 
consented  to  termination  of  the 
Judgment,  but  has  reserved  the  right  to 
withdraw  consent  pending  receipt  of 
public  comments. 

On  January  11. 1944,  the  Division 
sued  Allied.  National  Furniture 
Warehouseman's  Association 
("NFWA").  and  several  hundred  of  their 
member  carriers  in  the  Northern  District 
of  Illinois,  alleging  violations  of  sections 
1.  2.  and  3  of  the  Sherman  Act. 
Specifically,  the  complaint  alleged  that 
defendants  had  committed  a  number  of 
anticompetitive  practices  with  resp>ect 
to  the  business  of  interstate  common 
carriage  of  household  goods  by  motor 
vehicle  for  hire:  conspiracy  to 
monopolize;  attempt  to  monopolize; 
actual  monopolization;  price  hxing;  bid 
rigging;  refusals  to  deal;  exclusion  of 
competitors  from  membership  in  Allied; 
and  expulsion  of  members  who  did  not 
follow  Allied's  rules.  On  December  28. 
1945.  NFWA.  Allied,  and  440  of  their 
member  agents  consented  to  entry  of  a 
judgment  against  them.  The  Judgment, 
as  subsequently  modified,  has  two 
major  provisions  remaining  in  effect: 
forcing  NFWA  to  divest  any  interest  in 
AlUed:  and  prohibiting  interlocking 
directorates  by  enjoining  NFWA  from 
employing  officers  or  directors  of 
Allied.  NFWA  is  now  known  as  the 
National  Moving  and  Storage 
Association  ("NMSA"). 

NMSA  now  plans  to  merge  with  the 
American  Movers  Conference  ("AMC"). 
Allied  officers,  directors,  or  employees 
traditionally  served  as  officers  or 
members  of  the  board  of  AMC.  After  the 
merger,  the  new  association  formed  by 
the  merger  will  be  the  only  major  trade 
association  for  household  moving 
companies.  Allied  wishes  to  continue  to 
be  represented  on  the  board  of  the  new 
association  and  therefore  seeks 
termination  of  the  judgment  in  this  case. 
The  Department  ana  Allied  have  filed 
with  the  Court  memoranda  that  set  forth 
the  reasons  why  they  believe  that 
termination  of  the  consent  judgment 
would  serve  the  public  interest.  Copies 
of  Allied's  application  to  terminate,  the 
Stipulation  containing  the 
Government's  consent,  the  supporting 
memoranda,  and  all  additional  papers 
filed  with  the  Court  in  connection  with 
this  motion  will  be  available  for 
inspection  at  the  Antitrust  Documents 
Croup  of  the  Antitrust  Division,  U.S. 
Department  of  Justice,  Room  215.  North 
Liberty  Place  Building.  325  7th  Street. 
N.W..  Washington.  DC.  20004.  and  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  Twentieth  Floor.  209 
South  Dearborn.  Chicago.  Illinois  60604. 
Copies  of  these  materials  may  be 


obtained  from  the  Antitrust  Division 
upon  request  and  payment  of  the 
duplicating  fee  determined  by 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgment  to  the 
Department.  Such  comments  must  be 
received  by  the  Antitrust  Division 
within  sixty  days  and  will  be  filed  with 
the  Court  by  the  Department.  Comments 
should  be  addressed  to  Andrew  K.  Rosa, 
Trial  Attorney,  Antitrust  Division,  U.S. 
Department  of  Justice,  325  Seventh 
Street,  N.W.,  Suite  500,  Washington, 
D.C.  20004,  telephone  (202)  307-0886. 
Rabeoca  P.  Dick. 

Director  of  Civil  Non-Merger  Enforcement. 
[FR  Doc.  98-2850  Filed  2-4-98;  8:45  am) 

HIXMO  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

AntttriMt  DIvMon 

rtotice  Pursuant  to  the  National 
Cooperative  Raaaareh  and  Production 
Act  of  1993— Advanced  Structures 

Notice  is  hereby  given  that,  on 
October  2, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  {"the  Act"), 
Caterpillar  Inc.  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership  of  a  joint  venture  to 
develop  technology  for  the  fabrication  of 
"Advanced  Structures".  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
Automotive  Products  Company. 
Milwaukee,  WI,  formerly  owned  by  A.O. 
Smith  Corporation,  has  been  acquired 
by  Tower  Automotive,  Inc..  Grand 
Rapids.  MI.  and  Tower  Automotive,  Inc. 
has  replaced  A.O.  Smith  Corporation  as 
a  member  of  the  joint  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  remains  open  and 
Advanced  Structures  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  October  2. 1997.  Caterpillar  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act. 
ConstaaoeK.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  98-2845  Filed  2^1-98;  8:45  am) 

HLLMO  OOOC  4414-11.M 


DEPARTMENT  OF  JUSTICE 

Antttrust  Division 

Notice  Pursuant  to  ttM  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Structures 

Notice  is  hereby  given  that,  on 
October  2, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Caterpillar  Inc.  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  research 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  are  Caterpillar  Inc.,  Peoria, 
IL:  A,0.  Smith  Corporation,  Milwaukee, 
WI;  The  Lincoln  Electric  Company. 
Cleveland,  OH;  and  U.S.  Steel, 
PittsbuTBh,  PA. 

The  oojective  of  the  joint  venture  is  to 
develop  technology  for  the  fabrication  of 
"Advanced  Structures"  with  the  intent 
to  improve  and  protect  today's  U.S. 
share  of  the  global  market  in  the  heavy 
manufacturing  industry.  The  project 
will  focus  on  improving  the  durability 
(fatigue)  and  reliability  of  welded  steel 
structures  for  heavy  manufacturing 
industry,  and  aluminum  structures  for 
surface  transportation  industry.  The 
improved  performance  will  be  achieved 
by  combining  and  matching 
developments  in  a  number  of  key 
technologies  in  steel  rolling,  first 
operations,  welding,  and  process 
simulation.  The  goal  is  to  improve  the 
fatigue  performance  of  both  steel  and 
aluminum  fabricated  structures. 
Conatanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  98-2863  Filed  2-4-98;  8:45  am] 

BIUJNO  OOOE  44ie-11-« 


DEPARTMENT  OF  JUSIICE 

Antitrust  Division 

Notica  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on 
November  7, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ( "the  Act"), 
CommerceNet  Consortium, 
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("CommerceNet")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 

Specifically,  the  following 
organization  has  joined  CommerceNet 
as  an  Executive  Sponsor  Member 
Microsoft  Corporation,  Redmond,  VA. 
The  following  organizations  have  joined 
the  consortium  as  Portfolio  Members: 
The  Vision  Factory.  Scotts  Valley.  CA; 
and  American  Power  Conversion.  West 
Kingston,  RI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  CommerceNet.  Membership 
remains  open  and  CommarceNet 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  June  13. 1994.  CommerceNet  filed 
its  original  notification  pursuant  to  6(a) 
of  the  Act.  The  Department  df  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  6(b)  of  the  Act  on 
August  31. 1994  (59  FR  45012).  The  last 
notification  was  filed  with  the 
Department  on  October  8. 1997,  and  a 
notice  was  published  in  the  Federal 
Register  on  October  30. 1997  (62  FR 
58447). 

Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-2848  Filed  2-4-98;  8:45  am] 

BNJJNQ  OOOE  44ie-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Research  and  Production 
Act  of  1993 — Fastcast  Consortium 

Notice  is  hereby  given  that,  on 
November  18. 1997,  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Fastcast 
Consortium  ("Fastcast")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiff  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
§  6(b)  of  the  Act,  the  identities  of  the 
members  who  have  withdrawn  are: 
Accelerated  Technologies.  Inc.; 
Compression  Engineering;  The 


Goodyear  Tire  &  Rubber  Company. 
Laserform.  Ipc;  Manufacturing  Sciences 
Cor[>oration;  Osteonics  Corp.;  Plynetics 
Corp.,  3D  Systems  Corporation. 

No  changes  have  been  made  in  the 
planned  activities  of  "Fastcast." 
Membership  remains  open,  and 
"Fastcast"  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  15, 1996,  the  "Fastcast" 
filed  its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
May  23, 1996  (61  FR  25891). 
Constance  K.  Robinson.  — 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-2847  Filed  2-4-98:  8:45  am] 

BRiJNO  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Reeeerch  and  Production 
Act  of  1993— Interconnection 
Technology  Research  Institute  ('TTRr') 

Notice  is  hereby  given  that,  on 
November  12, 1997,  piu-suant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301 3t  seq.  ("the  Act"), 
Interconnection  Technology  Research 
Institute  ("ITRI").  for  itself  and  on 
behalf  of  its  members,  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifi^s  to  actual  damages 
under  specified  circumstances. 
Specifically.  ITRI  advised  that 
AlliedSignal  Laminate  Systems, 
LaCrosse,  WI;  Amkor  Electronics,  Inc., 
Chandler,  AZ;  CTS  Corporation.  West 
Lafayette.  IN;  Delco  Electronics, 
Kokomo,  IN;  Dimensional  Circuits 
(DCC),  San  Diego,  CA;  Eastman  Kodak, 
Rochester,  NY;  Georgia  Institute  of 
Technology,  Atlanta,  GA;  Johnson 
Matthey  Electronics,  Spokane,  WA; 
LeaRonal,  Inc.,  Freeport,  NY;  MCC. 
Austin,  TX;  MicroModule  Systems 
(MMS),  Cupertino,  CA;  Multek.  Austin, 
TX;  NCMS,  Ann  Arbor,  MI;  NEMI. 
Hemdon,  VA;  Ormet  Corp.,  Carlsbad, 
CA;  pa,  Scarborough,  ONTARIO, 
CANADA;  Probe  Test  Fixtures, 
Loveland,  CO;  Sigma  Grcuits,  Santa 
Clara,  CA;  Tycom  Corporation,  Austin. 
TX;  and  ViaSystems  Technologies, 
Richmond,  VA  have  become  members  to 
the  venture.  Advanced  Flex. 


Minnetonka.  MN;  Cuplex,  Garland.  TX; 
DYNACO.  Tempe.  AZ;  H.R.  Industries. 
Inc..  Richardson,  TX;  IBM  Austin, 
Austin,  TX;  Lucent  Technologies, 
Richmond,  VA;  Qualitek  Int.,  Inc., 
Addison.  IL;  T.I.M.E..  Inc..  Miamisburg. 
OH;  University  of  South  Florida, 
Tampa,  FL;  and  Velie  Circuits,  Inc., 
Costa  Mesa,  CA  are  no  longer  members. 

On  December  19. 1994.  ITRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  1. 1995.  60  FR  6295. 

The  last  notification  was  filed  with 
the  Department  on  November  20, 1996. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  12. 1996.  61  FR  65420. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  98-2864  Filed  2-4-98:  8:45  am) 

BtUMQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttte  National 
Cooperative  Research  and  Production 
Act  Of  1993— National  Elevator 
Industry,  Inc. 

Notice  is  hereby  given  that,  on 
September  8, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ('the  Act"),  the 
National  Elevator  Industry,  Inc. 
("NEII"),  on  behalf  of  the  participants  of 
the  Escalator  Performance  Standard 
Study  Agreement  joint  venture,  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Bay  State  Elevator 
Company,  Inc.,  Agawam,  MA; 
Demetrius  G.  Bellas.  Bay  State  Elevator 
Company,  Inc.,  Agawam,  MA;  Louis 
Bialy,  Otis  Elevator  Company, 
Farmington,  CT;  James  Bolch,  Otis 
Elevator  Company,  Bloomfield.  CT; 
Calvin  Brest,  Montgomery  Kone  Inc.. 
Louisville,  KY;  Davie  Camp,  Dover 
Elevator  Systems  Inc.,  Memphis.  TN; 
John  Corcoran,  Schindler  Elevator 
Corp.,  Morristown,  NJ;  John  J.  Delorenzi. 
Schindler  Elevator  Corp.,  Morristown, 
NJ;  Edward  A.  Donoghue.  Salem.  NY; 
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Edward  A.  Donoghue  Associates  Inc., 
Salem.  NY;  Dover  Elevator  Systems  Inc., 
Memphis.  TN:  Tim  Duin,  Montgomery 
Kone  Inc..  Moline.  IL;  Eastern  Elevator 
Company  Inc..  Now  Haven,  CT;  Paul 
Famsworth,  Eastern  Elevator  Company, 
Inc.,  New  Haven.  CT;  Fujitech  America 
Inc.,  Lebanon,  OH;  Maurice  Cage, 
Ouachita  Elevator  Consultants  Inc. 
Oden.  AR;  Zenola  Harper.  Otis  Elevator 
Company,  Farmington,  CT;  Thomas 
Hubbell,  Montgomery  Kone  Inc., 
Moline.  IL;  Andrew  Juhasz, 
Montgomery  Kone  Inc.,  Moline,  IL; 
George  Kappenhagen,  Schindler 
Elevator  Corp.,  Morristown,  N);  John 
S.M.  Kamash,  Schindler  Elevator  Corp., 
Morristown.  N);  Dennis  M.  Mayer,  Otis 
Elevator  Company.  Farmington,  CT; 
Millar  Elevator  Service  Company. 
Holland,  OH;  Montgomery  Kone  Inc., 
Moline.  IL;  National  Elevator  Industry, 
Inc.,  Fort  Lee,  NJ;  Tom  Numberg, 
Montgomery  Kone  Inc.,  Moline,  IL;  Otis 
Elevator  Company,  Bloomfield,  CT; 
Ouachita  Elevator  Consultants  Inc., 
Oden,  AR;  Edward  Parvis,  Fujitech 
America  Inc.,  Lebanon,  OH;  Edwin  M. 
Philpot.  Dover  Elevator  Systems  Inc., 
Memphis,  TN;  jerry  Pohlman,  Millar 
Elevator  Service  Company,  Holland. 
OH;  Frank  Sansevero.  Otis  Elevator 
Company.  Farmington,  CT;  Robert 
Schaeffer,  Montgomery  Kone  Inc., 
Moline,  IL;  Schindler  Elevator  Corp., 
Morristown.  NJ;  )ean  Smith,  Schindler 
Elevator  Corp.,  Morristown,  N);  David  L. 
Steel,  Otis  Elevator  Company. 
Farmington.  CT;  and  E.  James  Walker. 
Jr.,  NEII.  Fort  Lee,  NJ.  The  general  area 
of  planned  activity  will  involve  an 
independent  study  to  define  a 
performance  standard  to  measure 
potential  entrapment  between  the 
moving  steps  and  the  stationary  skirt 
panel  on  escalators.  The  objectives  of 
the  joint  venture  are  to:  (1)  Create  a 
concept  for  developing  a  performance 
standard  that  measures  the  potential  for 
step-skirt  entrapment  and  a  viable 
methodology  for  measurement  and 
verification  of  the  standard;  (2)  develop 
a  methodology  and  tool(s)  suitable  for 
field  use  that  will  measure  the  potential 
of  step-skirt  entrapment;  and  (3) 
perform  proof-of-concept  experiments  to 
validate  the  measurement  methodology 
and  performance  standard. 
Conctance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  98-2849  Filed  2-4-98:  8:45  ami 
MLLMQ  COM  441»>11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Reaearcl)  and  Production 
Act  of  1993-Nattonal  Elevator 
IrKlustry,  Inc. 

Notice  is  hereby  given  that,  on 
September  8, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
National  Elevator  Industry,  Inc. 
("NEII").  on  behalf  of  the  participants  of 
the  Escalator  Performance  Standard 
Study  Agreement  joint  venture,  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  involung  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  Bay  State  Elevator 
Company.  Inc.,  Agawam,  MA; 
Demetrius  G.  Bellas.  Bay  State  Elevator 
Company,  Inc.,  Agawam,  MA:  Louis 
Bialy,  Otis  Elevator  Company, 
Farmington,  CT;  James  Bolch,  Otis 
Elevator  Company,  Bloomfield,  CT; 
Calvin  Brest,  Montgomery  Kone  Inc., 
Louisville,  KY;  Davie  Camp,  Dover 
Elevator  Systems  Inc.,  Memphis,  TN; 
John  Corcoran,  Schindler  Elevator 
Corp.,  Morristown,  NJ;  John  J.  Delorenzi, 
Schindler  Elevator  Corp.,  Morristown, 
NJ;  Edward  A.  Donoghue,  Salem,  NY; 
Edward  A.  Donoghue  Associates  Inc., 
Salem,  NY;  Dover  Elevator  Systems  Inc., 
Memphis.  TN;  Tim  Duin.  Montgomery 
Kone  Inc.,  Moline,  IL;  Eastern  Elevator 
Company  Inc.,  New  Haven,  CT;  Paul 
Famsworth,  Eastern  Elevator  Company, 
tac.  New  Haven,  CT;  Fujitech  America 
Inc.,  Lebanon,  OH;  Maurice  Gage, 
Ouachita  Elevator  Consuhants  Inc., 
Oden,  AR;  Zenola  Harper,  Otis  Elevator 
Company,  Farmington,  CT;  Thomas 
Hubbell,  Montgomery  Kone  Inc., 
Moline,  IL;  Andrew  Juhasz, 
Montgomery  Kone  Inc.,  Moline,  IL; 
George  Kappenhagen,  Schindler 
Elevator  Corp.,  Morristown,  NJ;  John  S.  . 
M.  Kamash.  Schindler  Elevator  Corp., 
Morristown,  NJ;  Dennis  M.  Mayer,  Otis 
Elevator  Company,  Farmington,  CT; 
Millar  Elevator  Service  Company. 
Holland,  OH;  Montgomery  Kone  Inc., 
Moline.  IL;  National  Elevator  Industry, 
Inc.,  Fort  Lee  NJ;  Tom  Numberg, 
Montgomery  Kone  Inc.,  Moline,  IL;  Otis 
Elevator  Company,  Bloomfield,  CT; 
Ouachita  Elevator  Consultants  Inc., 


Oden,  AR;  Edward  Parvis,  Fujitech 
America  Inc.,  Lebanon,  OH;  Edwin  M. 
Philpot,  Dover  Elevator  Systems  inc.. 
MempUs,  TN;  Jerry  Pohlman,  Millar 
Elevator  Service  Company.  Holland.     - 
OH;  Frank  Sansevero,  Otis  Elevator 
Company,  Farmington,  CT;  Robert 
Schaeffer,  Montgomery  Kone  Inc., 
Moline,  IL;  Schindler  Elevator  Corp.. 
Morristown,  NJ;  Jean  Smith.  Schindler 
Elevator  Corp.,  Morristown,  NJ;  David  L. 
Steel,  Otis  Elevator  Company, 
Farmington.  CT;  and  E.  James  Walker. 
Jr..  NED,  Fort  Lee,  NJ.  The  general  area 
of  planned  activity  will  involve  an 
independent  study  to  define  a 
performance  standard  to  measure 
potential  entrapment  between  the 
moving  steps  and  the  stationary  skirt 
panel  on  escalators.  The  objectives  of 
the  joint  ventiire  are  to  (1)  create  a 
concept  for  developing  a  performance 
standard  that  measures  the  potential  for 
step-skirt  entrapment  and  a  viable 
methodology  for  measurement  and 
verification  of  the  standard;  (2)  develop 
a  methodology  and  tool(s)  suitable  for 
field  use  that  will  measure  the  potential 
of  step-skirt  entrapment;  and  (3) 
perform  proof-of-concept  experiments  to 
validate  the  measurement  methodology 
and  performance  standard. 
Conatanoe  K.  Bobiiwwi, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  98-2865  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlte  National 
Cooperative  Reaearch  and  Production 
Act  of  1993-National  Industrial 
Information  Infrastructure  Protocols 
Solutions  for  Manufacturing- 
Adaptable  Repiicable  Technology 

Notice  is  hereby  given  that,  on 
November  19, 1997,  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  National 
Industrial  Information  Infrastructure 
Protocols  Solutions  for  Manufacturing- 
Adaptable  Repiicable  Technology 
("NfflP-SMART")  filed  written 
notifications  simultaneously  with  the 
Attomey  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Specifically,  the  following 
organizations  have  joined  "NlllP- 
SMART":  OMLINC.  Itasca,  IL; 


Concentus  Technology  Group,  DubUn, 
OH.  The  following  organizations  have 
withdrawn  their  membership  from 
"NmP-SMART":  UES  hicorporated;  ^ 
and  FASTech  Integration.  Iik:. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  NHIP-SMART.  Membership 
remains  open  and  "NfflP-SMART" 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  1, 1996,  "NfflP-SMART" 
filed  its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
June  13, 1996  (61  FR  30098).  The  last 
notification  was  filed  with  the 
Department  on  March  21,  1997,  and  a 
notice  was  published  in  the  Federal 
Register  on  April  29, 1997  (62  FR 
23268). 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  98-2846  Filed  2-4-98;  8:45  am] 
BNXMO  CODE  44ie-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  ar>d  Production 
Act  of  1993-SCM  Fiber  Umited 
Liability  Company 

Notice  is  hereby  given  that,  on 
October  28, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Minnesota  Mining  and  Manufacturing 
Company  ("3M")  on  behalf  of  the  SCM 
Fiber  Limited  Liability  Company,  has 
filed  written  notification  simultaneously 
with  the  Attomey  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  to  a  joint 
research,  development  and  production 
venture,  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  limiting  recovery  of  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  venture  are  Minnesota  Mining 
and  Manufacturing  Company,  St.  Paul, 
MN  ("3M");  and  Atlantic  Research 
Corporation,  Gainesville,  VA  ("ARC"). 
The  name  of  the  venture  is  "SCM  Fiber 
Limited  Liability  Company." 

The  objective  of  the  venture  is  to 
develop,  manufacture  and  sell  silicon 
carbide  monofilament  (SCM)  fiber  (1) 
for  the  intemal  needs  of  3M  and  ARC 
for  SCM  fiber  (not  for  resale)  as  a 


component  of  other  products  made  by 
them  or  their  affiliates,  and  (2)  to  third 
parties.  The  venture  will  continue 
development  on  a  pilot  basis  under  the 
Integrated  High-Perfbrmance  Turbine 
Engine  Technology  Initiative 
Consortium  ("IHPTET  Consortium") 
sponsored  by  the  Defense  Advanced 
Research  Projects  Agency  (DARPA). 
SCM  fiber  is  a  key  component  of  metal 
matrix  composites  (MMCs).  MMCs  have 
many  potential  uses  for  defense  and 
commercial  projects.  Examples  include 
fabrication  of  K^Cs  into  components 
for  military  and  commercial  aircraft 
engines  and  components  of  naval  gim 
projectiles. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doa  98-2866  Filed  2  4  08;  8:45  am] 
BiUJNQ  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  H.D.F.,  Inc. 

IDocket  No.  M-97-143-C1 

H.D.F..  Inc..  P.O.  Box  1389, 
Clintwood,  Virginia  24228  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs;  self- 
propelled  diesel-powered  and  electric 
face  equipment;  installation 
requirements)  to  its  Mine  Number  1  (I.D. 
No.  15-17613)  located  in  Pike  County, 
Kentucky.  The  petitioner  requests  a 
variance  from  the  use  of  canopies  or 
cabs  on  its  electric  face  equipment.  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  equipment  operator.  In 
addition,  the  petitioner  asserts  that  the 
proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  M  &  M  Anthracite  Coal  Company 

IDocket  No.  M-97-144-C) 

M  &  M  Anthracite  Coal  Company,  245 
2nd  Street,  Tremont,  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2 
(quantity  and  location  of  firefighting 
equipment)  to  its  Little  Tracey  Slope 
(I.D.  No.  36-08693)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  only  portable 
fire  extinguishers  to  replace  existing 


requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  M  ft  M  Anthracite  Coal  Ccmipany 

IDocket  No.  M-97-145-CI 

M  &  M  Anthracite  Coal  Company,  245 
2nd  Street,  Tremont,  Pennsylvania 
17981  has  filed  a  fietition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Little  Tracey  Slope 
(I.D.  No.  36-08693)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at 
1,000- foot  intervals  of  advance  from  the 
intal^  slope,  and  to  limit  the  required 
mapping  of  the  mine  workings  above 
and  below  to  those  present  within  100 
feet  of  the  veins  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100-foot  limit  through 
rock  tunnels.  The  petitioner  asserts  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  M  ft  M  Anthracite  Coal  Company 

(Docket  No.  M-97-146-C) 

M  &  M  Anthracite  Coal  Company,  245 
2nd  Street,  Tremont,  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements]  to  its  Little  Tracey  Slope 
(I.D.  No.  36-08693)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  mapo  annually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Jim  Walter  Resources,  Inc. 

(Docket  No.  M-97-147-C1 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood.  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  No.  3  Mine 
(I.D.  No.  01-00758)  located  in  Jefferson 
County,  Alabama.  Due  to  hazardous 
conditions  in  the  air  course  entries, 
traveling  certain  areas  of  the  air  course 
would  be  unsafe.  The  petitioner 
proposes  to  establish  evaluation  points 
inby  and  outby  the  deteriorating  return 
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of  the  mine,  and  to  have  a  certified 
person  examine  the  evaluation  points 
for  methane  and  oxygen  concentrations 
and  the  volume  of  air  and  record  the 
results  in  a  book  maintained  on  the 
surface  of  the  mine.  The  petitioner 
asserts  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Mountain  Coal  Company 

(Docket  No.  M-97-14»-C| 

Mountain  Coal  Company.  P.O.  Box 
591.  Somerset.  Colorado  81434  has  Bled 
a  petition  to  modify  the  application  of 
30  CFR  75.1002-l(a)  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  West  Elk  Mine  (I.D. 
No.  05-03672)  located  in  Gunnison 
County.  Colorado.  The  petitioner 
requests  that  the  Proposed  Decision  and 
Order  granting  its  previous  petition, 
docket  number  M-95-183-C  be  ' 
amended  to  revise  stipulation  No.  4  in 
order  to  clarify  the  intent  and  purpose. 
The  petitioner  requests  that  stipulation 
No.  4  be  revised  to  remove  the  reference 
to  permissible  equipment  and  to  clarify 
that  only  the  non-permissible 
equipment  being  used  for  purposes  of 
the  petition  be  inspected  weekly  since 
the  petition  is  to  allow  the  use  of  non- 
permissible  equipment  for  testing  and 
diagnostics  purposes  within  1 50  feet  of 
pillar  workings.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Canfield  Energy.  Inc. 

IDocket  No.  M-97-149-C1 

Canfield  Energy.  Inc..  P.O.  Box  1021. 
Barbourville.  Kentucky  40906  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.342  (methane  monitors)  to  its 
Canfield  No.  4  Mine  (I.D.  No.  15-17716) 
located  in  Knox  County.  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
indicators  in  lieu  of  machine-mounted 
methane  monitors  on  permissible  three- 
wheel  tractors  with  drag  bottom 
buckets.  The  petitioner  asserts  that  this 
petition  is  based  on  the  safety  of  the 
miners.  ^ 

S.  Chestnut  Coal  Company 

IDocket  No.  M-97-150-CI 

Chestnut  Coal  Company.  R.D.  #3.  Box 
142.  Sunbury.  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  No.  10  Slope  (I.D.  No. 


36-07059)  located  in  Northumberland 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope,  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Peabody  Coal  Company 

IDocket  No.  M-97-151-C1 

Peabody  Coal  Company,  800  Laidley 
Tower,  P.O.  Box  1233.  Charleston.  West 
Virginia  25324  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
({>ermissible  electric  face  equipment; 
mainten^ce)  to  its  Camp  No.  1  Mine 
(I.D.  No.  15-02709)  located  in  Union 
County,  Kentucky.  The  (>etitioner 
proposes  to  use  a  spring-loaded,  metal 
locking  device  for  securing  the  battery- 
connecting  plugs  to  machine-mounted 
battery  receptacles  on  permissible, 
mobile,  battery-powered  scoop  cars  and 
tractors  instead  of  using  padlocks.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments    ' 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments0msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards. 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration.  4015 
Wilson  Boulevard.  Room  627. 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  9, 1998.  Copies  of  these  petitions 
are  available  for  inspection  at  that 
address. 

Dated:  |anuary  26. 1998. 
Patricia  W.  SiWejr, 

Director.  Office  of  Standards.  Regulations, 

and  Variances 

IFR  Doc.  9»-2768  Filed  2-4-98;  8:45  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

TelecomiTHjnications  Servic*  Priority 
System  Oversight  Conmiittee  Mseting 

aqBCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Wednesday, 
March  4, 1998  from  9  a.m.  to  4  p.m.  The 
meeting  will  be  held  in  Room  2011. 
Hamilton  Building,  Booz-Allen  and 
Hamilton,  McLean,  Virginia.  The  agenda 
for  the  meeting  will  be: 

•  Opwning/ Administrative  Remarks. 

•  Status  of  the  TSP  Program. 

•  Working  Group  Reports. 

•  CPAS  Program  Update. 
Anyone  interested  in  attending  or 

presenting  additional  information  to  the 

Committee,  please  contact  CDR  Angela 

Abrahamson,  Manager.  Office  of  Priority 

Telecommunications,  (703)  607-4930, 

or  Betty  Hoskin  (703)  607-4932  by 

February  18. 1998. 

Dennis  Bodaon. 

Chief.  Technology  and  Standards  Division. 

National  Communications  System. 

[PR  Doc.  98-2895  Filed  2-4-98:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  Universal 
Design  Exemplars 

AQBiICY:  National  Endowment  for  the 

Arts,  NFAH. 

ACTION:  Notification  of  Availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  identify,  describe,  and 
visually  document  excellent  examples 
of  Universal  Design  frtim  the  disciplines 
of  architecture,  interior  design, 
landscape  architecture,  product  design, 
and  graphic  communications.  The 
primary  audience  for  these  materials 
will  be  students/faculty  in  schools  of 
design  in  all  the  disciplines  listed 
above,  and  design  professionals 
practicing  in  these  fields.  Visuals  and 
text  will  be  produced  on  CD  Rom,  and 
should  be  articulate  and  illustrate  a  set 
of  principles  of  Universal  Design 
through  the  use  of  design  examples. 
Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  98-02  in  their 
written  request.  Requests  must  be 
accompanied  by  two  self-addressed 


labels.  Verbal  requests  for  the 

Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  9S-02  is 

scheduled  for  release  approximately 

February  23, 1998  with  proposals  due 

March  23, 1998. 

ADDRESS:  Requests  for  the  Solicitation 

should  be  addressed  to  National 

Endowment  for  the  Arts,  Grants  & 

Contracts  Office,  Room  618, 1100 

Pennsylvania  Ave.,  NW,  Washington, 

D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Himimel,  Grants  &  Contracts 

Office,  National  Endowment  for  the 

Arts,  Room  6*18, 1100  Pennsylvania 

Ave..  NW,  Washington,  DC  20506  (202/ 

682-5482). 

William  I.  Hummel, 

Coordinator,  Cooperative  Agreements  and 

Contracts. 

(FR  Doc  98-2772  Filed  2-4-98;  8:45  ami 

MUMQ  OOOC  7B«r-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-352] 

Philadelphia  Electric  Company 
(Umerick  Generating  Station,  Unit  1); 
Exemption 

I 

The  Philadelphia  Electric  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-39.  which 
authorizes  operation  of  the  Limerick 
Generating  Station  (LOS),  Unit  1.  The 
license  provides,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  Eacility  consists  of  two  boiling- 
water  reactors  at  the  licensee's  site 
located  in  Montgomery  and  Chester 
Counties,  Pennsylvania. 

n 

Section  70.24  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  (SNM)  shall 
maintain  a  criticality  accident 
monitoring  system  in  each  area  where 
such  material  is  handled,  used,  or 
stored.  Subsections  (a)(1)  and  (a)(2)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  (a)(1) 
also  specifies  that  all  areas  subject  to 
criticality  accident  monitoring  must  be 
covered  by  two  detectors. 

Subsection  (a)(3)  of  10  CFR  70.24 
requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 


which  this  licensed  SNM  is  handled, 
used,  or  stored  and  provides  that:  (1) 
The  procedures  ensure  that  all 
personnel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  licensees 
to  have  a  means  to  identify  quickly 
personnel  who  have  received  a  dose  of 
10  rads  or  more.  Subsection  (b)(2)  of  10 
CFR  70.24  requires  licensees  to 
maintain  personnel  decontamination 
facilities,  to  maintain  arrangements  for  a 
physician  and  other  medical  persoimel 
qualified  to  handle  radiation 
emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
SNM  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  licensee  who  believes  that  there  is 
good  cail^  why  he  should  be  granted  an 
exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

m 

The  SNM  that  could  be  assembled 
into  a  critical  mass  at  LGS,  Unit  1,  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
SNM  other  than  fuel  that  is  stored  on 
site  in  any  given  location  is  small 
enough  to  preclude  achieving  a  critical 
mass.  The  Commission's  technical  staff 
has  evaluated  the  possibility  of  an 
inadvertent  criticality  of  the  nuclear  fuel 
at  LGS.  Unit  1,  and  has  determined  that 
it  is  extremely  unlikely  for  such  an 
accident  to  occur  if  the  licensee  meets 
the  following  seven  criteria: 

1.  Only  three  new  fuel  assemblies  are 
allowed  out  of  a  shipping  cask  or 
storage  rack  at  one  time. 

2.  The  k-effective  does  not  exceed 
0.95,  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the 
fresh  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

3.  If  optimiun  moderation  occurs  at 
low  moderator  density,  then  the  k- 
effective  does  not  exceed  0.98,  ata  95% 
probabihty,  95%  confidence  level  in  the 
event  that  the  fresh  fuel  storage  racks 
are  filled  with  fuel  of  the  maximum 


permissible  U-235  enrichment  and 
flooded  with  a  moderator  at  the  density 
corresponding  to  optimum  moderation. 

4.  Tne  k-enective  does  not  exceed 
0.95,  at  a  95%  probabiUty,  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63.  are 
provided  in  friel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5.0  weight 
percent. 

By  letter  dated  December  23. 1997. 
the  licensee  requested  an  exemption 
frt»m  10  CFR  70.24.  In  this  request  the 
licensee  addressed  the  seven  criteria 
given  above.  The  Commission's 
technical  staff  has  reviewed  the 
licensee's  submittals  and  has 
determined  that  LGS,  Unit  1  meets  the 
apiikcable  criteria.  Criteria  2  and  3  are 
not  applicable  to  LGS.  Unit  1  since  it 
has  no  fresh  fuel  storage  racks,  for 
prevention  of  inadvertent  criticality; 
therefore,  the  staff  has  determined  that 
it  is  extremely  unlikely  for  an 
inadvertent  criticality  to  occur  in  SNM 
handling  or  storage  areas  at  LGS,  Unit 
1. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  SNM,  personnel 
would  be  alerted  to  that  feet  and  would 
take  appropriate  action.  The  staff  has 
determined  that  it  is  extremely  unlikely 
that  such  an  accident  could  occur; 
furthermore,  the  licensee  has  radiation 
monitors,  as  required  by  General  Design 
Criterion  63.  in  fuel  storage  and 
handling  areas.  These  monitors  will 
alert  personnel  to  excessive  radiation 
levels  and  allow  them  to  initiate 
appropriate  safety  actions.  The  low 
probability  of  an  inadvertent  criticality. 
together  with  the  licensee's  adherence 
to  General  Design  Criterion  63. 
constitutes  good  cause  for  granting  an 
exemption  to  the  requirements  of  10 
CFR  70.24(a). 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
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in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  the 
Philadelphia  Electric  Company,  an 
exemption  from  the  requirements  of  10 
CFR  70.24(a)  for  Limerick  Generating 
Station,  Unit  1. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (63  FR  4497). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  )anuary  1998. 

For  the  Nuclear  Regulatory  Commission. 
SaoMwl ).  Collins. 
Director.  Office  of  Nuclear  Beactor 
Regulation. 

IFR  Doc.  9»-2854  Filed  2-4-98: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nilmiNa  35-36821} 

Filings  UrKler  the  Public  litility  Holding 
Company  Act  of  1935,  ss  Amended 
fAcf) 

January  30,  1998. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  23,  1998,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  Hied  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 


National  Fuel  Gas  Company,  et  aL  (70- 
9117) 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  and  its  wholly-owned 
subsidiaries  National  Fuel  Gas 
Distribution  Corporation.  National  Fuel 
Gas  Supply  Corporation.  Seneca 
Resources  Corporation,  Highland  Land 
&  Minerals,  Inc.,  Leidy  Hub,  Inc.,  Data- 
Track  Account  Services,  Inc..  Horizon 
Energy  Development.  Inc.,  Seneca 
Independence  Pipeline  Company 
("Seneca  Independence"),  Niagara 
Independence  Marketing  Company 
("Niagara  Independence  all  located  at 
10  Lafayette  Square,  Buffalo,  New  York 
14203  and  Utility  Constructors,  Inc., 
East  Erie  Extension,  Linesville,  PA  ^ 
16424  and  National  Fuel  Resources,  Inc. 
165  Lawrence  Bell  Drive,  Suite  120, 
Williamsville.  New  York  14221 
(collectively.  "Applicants"),  have  an 
application-declaration  under  sections 
9(a),  10  and  12(b)  of  the  Act  and  rules 
45  and  54  under  the  Act. 

Seneca  Independence,  a  wholly 
owned  subsidiary  of  National,  propose 
to  acquire  a  25%  general  partnership 
interest  in  Independence  Pipeline 
Company  ("Pipeline  Partnership"),  now 
owned  equally  by  ANR  Independence 
Pipeline  Company  and  Transco 
Inde[>endence  Pipeline  Company,  both 
nonassociated  companies.  Niagara 
Independence,  a  wholly  owned 
subsidiary  of  National,  propose  to 
acquire  a  25%  general  partnership 
interest  in  DirectLink  Gas  Marketing 
Company  ("Marketing  Partnership"). 

The  Pipeline  Partnership  plans  to 
build  and  operate  interstate  natural  gas 
pipeline  facilities  to  extend  from 
Defiance,  Ohio  to  Liedy,  Pennsylvania, 
a  distance  of  about  370  miles,  at  a  cost 
of  about  $630  million.  The  Pipeline 
Partnership  plans  to  borrow  70%  of  the 
construction  cost  from  commercial 
sources,  and  have  the  partners 
contribute  the  remaining  30%  as  capital 
contributions  in  equal  shares. 

The  Marketing  Partnership  would 
purchase  firm  natural  gas  transportation 
services  from  the  Pipeline  Partnership 
and  from  other  interstate  pipeline 
companies,  at  rates  regulated  by  the 
Federal  Energy  Regulatory  Commission, 
and  would  buy  and  sell  natural  gas  and 
engage  in  related  transactions. 

The  Applicants  propose  that:  (1) 
National  make  short-term  loans  to 
Seneca  Independence  and  Niagara 
Independence  and  provide  credit 
support  to  Seneca  Independence, 
Niagara  Independence,  the  Pipeline 
Partnership  and/or  the  Marketing 
Partnership:  (2)  Seneca  Indep>endence 
make  short-term  loans  and  provide 


credit  support  to  the  Pipeline 
Partnership;  and/ or  (3)  Niagara 
Independence  make  short-term  loans 
and  provide  credit  support  to  the 
Marketing  Partnership,  all  of  the  above 
to  be  in  proportion  to  the  percentage 
interests  held  by  Seneca  Independence 
and  Niagara  Independence  in  the 
Pipeline  Partnership  and  the  Marketing 
Partnership,  respectively.  The  short- 
term  loans  to  and  by  Seneca 
Independence  and  Niagara 
Independence  to  finance  their  activities 
will  not  exceed  $180  million, 
respectively,  and  will  be  made  under 
the  terms  and  conditions  ofjhe  current 
money  pool  arrangement  between 
National  and  its  subsidiary  comptmies  . 
("Money  Pool").> 

The  Applicants  propose  that  Seneca 
Independence  and  Niagara 
Independence  be  added  to  the  group  of 
National  subsidiary  comp>anies  which 
may  make  short-term  borrowings  under 
the  Money  Pool  Order,  and  that  they 
each  receive  authorization  to  incur 
short-term  borrowings,  up  to  an 
aggregate  amount  of  $180  million,  under 
the  terms  and  conditions  of  the  Money 
Pool  Order. 

National  also  proposes  to  enter  into 
guarantee  arrangements  and  obtain 
letters  of  credit  (collectively,  "Credit 
Support")  with  respect  to  obligations  of 
Seneca  Independence  and/or  Niagara 
Independence.  National  may  directly  or 
indirectly  provide  Credit  Support  to  the 
Pipeline  Partnership  and  the  Marketing 
Partnership  in  proportion  to  its  indirect 
percentage  interest  in  those  entities. 
National  may  provide  Credit  Support  up 
to  $180  million  directly  to  Seneca 
Independence  or  indirectly  to  Pipeline 
Partnership,  and  $180  million  directly 
to  Niagara  Independence  or  indirectly  to 
Markejting  Partnership.  All  Credit 
Support  will  be  made  under  the  terms 
and  condition  set  forth  in  the  current 
credit  support  arrangement  between 
National  and  its  subsidiaries.^ 


>Mit>ona7  fue/ Coc  Co..  Holding  Co.  Act  Release 
No.  26443.  The  Commission  authorized  Nat^§nal 
and  its  subsidiary  companies  to  participate  in  a 
system  money  pool  ("Money  Pool  Oder").  The 
Commission  held  that  the  interest  rate  applicable 
and  payable  to  or  by  the  subsidiaries  for  all  loans 
from  the  surplus  funds  of  National  and  its 
subsidiary  companies  ("Surplus  Funds")  would  be 
the  rales  for  high  grade  unsecured  30-day 
commercial  paper  sold  through  dealers  by  major 
corporations  as  quoted  in  the  Wall  Street  Journal. 

The  Commission  also  held  that  if  external  funds 
or  both  Surplus  Funds  and  external  funds  are 
concunenily  borrowed  through  the  Money  Pool,  the 
Interest  rate  applicable  to  all  such  borrowing  and 
payable  by  the  borrowing  subsidiary  companies 
will  be  equal  to  National's  net  cost  for  the  external 
borrowings. 

'  National  Fuel  Gas  Co.  Holding  Co.  Act  Release 
No.  25922.  The  Commission  authorized  National  to 
provide  guarantees,  through  December  31. 1998,  up 
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The  Connecticat  Light  and  Power 
Company,  et  aL  (70-4151) 

The  Connecticut  Light  and  Power 
Company  ("CLAP"),  107  Selden  Street, 
Berlin,  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
("WMECO"),  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01090- 
0010,  each  an  electric  utility  subsidiary 
company  of  Northeast  Utilities 
("Northeast"),  a  registered  holding 
company,  have  filed  with  this 
Commission  an  application-declaration 
filed  under  sections  6(a),  7,  9(a),  10  and 
12(d)  of  the  Act  and  rule  54  under  the 
Act. 

By  orders  dated  December  30, 1981 
and  May  19, 1982  (HCAR  Nos.  22342 
and  22501,  respectively),  the 
Commission  authorized,  in  relevant 
part:  (i)  The  formation  of  the  Niantic 
Bay  Fuel  Trust  ("Trust")  for  the  purpose 
of  financing  the  acquisition  of  nuclear 
fuel  under  a  trust  agreement  dated 
January  4, 1982  between  the 
Connecticut  Bank  and  Trust  Company, 
as  trustor.  Bankers  Trust  Company,  as 
trustee  ("Tnistee").  and  CL&P,  WMECO, 
and  The  Hartford  Electric  Light 
Company  { "HELCO"),'  as  beneficiaries; 
(ii)  the  assignment  of  certain  nuclear 
fuel  and  nuclear  fuel  contracts;  and  (iii) 
financing  for  the  acquisition  of  nuclear 
fuel.  The  Commission  authorized  the 
financing  of  the  nuclear  fuel  through  the 
issuance  by  the  Trust  of  intermediate 
term  notes  in  an  aggregate  principal 
amount  not  to  exceed  $300  million 
outstanding  at  any  one  time.  In 
addition,  the  Commission  authorized 
financing  through  the  sale  of 
commercial  paper  notes,  backed  by  an 
irrevocable  master  letter  of  credit  issued 
by  The  First  National  Bank  of  Boston 
("FNBB"),  and  borrowings  under  a 
revolving  credit  agreement,  dated 
January  4, 1982  between  the  Trustee  and 
FNBB  ("FNBB  Credit  Facility"],  in  a 
combined  aggregate  principal  amount 
not  to  exceed  $230  million. 

By  order  dated  January  23, 1992 
(HCAR  No.  25458),  the  Commission 
authorized,  among  other  thing,  CLAP 
and  WMECO  to  replace  the  FNBB  Credit 
Facility  and  to  have  the  Trustee  enter 
into  a  new  $230  million  revolving  credit 
facility  ("New  FaciUty")  with  a 
syndicate  of  banks  ("Banks"),  writh  the 
First  National  Bank  of  Chicago  serving 
as  agent  ("Agent").  The  initial  term  of 
the  New  Facility  was  three  years,  which 
was  extended  with  the  Banks'  consent 
for  one-year  increments.  The  Applicants 
are  authorized  to  make  borrowings 


to  total  of  $500  million  of  guarantee  obligations  of 
its  subsidiary  companies. 

>  HEIXX)  was  merged  with  and  into  CL&P  on  June 
30. 1982. 


under  the  New  Facility  through 
December  31, 1998. 

Under  the  New  Facility,  CL4P  and 
WMECO  ("Applicants")  entered  into  a 
credit  agreement  ("Credit  Agreement") 
dated  as  of  February  11, 1992,  as 
amended  by  a  First  Amendment  dated 
April  30,  1993  and  a  Second 
Amendment  dated  May  12, 1995,  with 
the  Trustee,  each  of  the  Banks,  and  the 
Agent. 

Under  the  Credit  Agreement,  each 
participating  Bank  is  severally 
responsible  for  making  advances  (each, 
a  "Ratable  Advance")  in  an  amount  not 
to  exceed  the  amount  of  its 
commitment,  ratably  in  proportion  to 
the  aggregate  commitment  of  all  the 
participating  Banks,  Each  Ratable 
Advance  bears  interest  at  a  rate  selected 
by  the  Trustee,  as  directed  by  the 
Applicants,  from  among  three  options: 
(1)  the  Eurodollar  Rate  plus  an 
increment  which  shall  not  exceed 
0.50%;  (ii)  a  Fixed  CD  Rate  plus  an 
increment  which  shall  not  exceed 
0.875%;  or  (iii)  a  Floating  Rate  equal  to 
the  higher  of  (a)  a  rate  based  on  the 
overnight  federal  funds  rate,  plus 
0.50%,  and  (b)  the  Agent's  corporate 
base  rate. 

The  Applicants  now  propose  that  the 
Trust  pay  additional  fees  and  interest 
under  the  New  Facility  so  that  it  can  be 
extended  for  nine  months  through 
November  19, 1998  and  seek  extension 
of  the  Commission's  authorization 
through  December  31,  2003.  The 
amount  which  the  Applicants  are 
presently  seeking  from  the  Banks  under 
the  New  FaciUty  will  be  up  to  $100 
million. 

The  Applicants  also  propose  to  effect 
future  extensions  for  any  intervals  of  up 
to  two  years  through  December  31,  2003 
with  the  consent  of  the  Banks  and  with 
terms  at  least  as  favorable  as  those 
approved  by  the  Commission  herein 
with  respect  to  interest  rates. 

The  proposed  amendment  would  (i) 
increase  the  maximum  spread  over  the 
Eurodollar  Rate  from  0.50%  to  1.625%, 
(ii)  increase  the  maximum  spread  over 
the  Fixed  CD  Rate  from  0.875%  to 
1.75%  and  (iii)  under  the  second 
Floating  Rate  option,  provide  for  an 
increase  fiom  the  Agent's  corporate  base 
rate  to  a  spread  of  0.50%  per  annum 
over  the  Agent's  corporate  base  rate.  The 
higher  interest  rates  reflect  the  lower 
credit  raUngs  of  the  CL&P  and  WMECO, 
which  in  turn  reflect  the  Millstone 
outages,  the  electric  utility  restructuring 
initiatives  in  Connecticut  and 
Massachusetts  and  general  market 
perceptions  of  the  risk  of  electric 
utilities  in  general  and  nuclear 
operations  in  particular. 


EUA  Energy  Investment  Coiporation,  et 
al.  (70-«617) 

EUA  Energy  Investment  Corporation 
("EEIC"),  P.O.  Box  2333.  Boston. 
Massachusetts  02107,  and  its  subsidiary 
EUA  Bioten,  Inc.  ("EUAB").  750  West 
Center  Street,  West  Bridgewater, 
Massachusetts  02379,  each  a  subsidiary 
of  Eastern  Utilities  Associates,  a 
registered  holding  company,  have  filed 
a  post-effective  amendment  under 
sections  9(a),  10, 12(b)  and  13(b)  of  the 
Act  and  rules  43(a),  45(a)  and  87(d)(1) 
under  the  Act  to  an  application- 
declaration  filed  by  ^IC  under  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act 
rules  43(a)  and  45(a)  under  the  Act. 

EEIC  and  EUAB  have  been  authorized 
by  orders  of  the  Commission  dated  June 
21, 1995  and  November  14. 1996  (HCAR 
Nos.  26314  and  26604,  resp)ectively)  to 
invest  in  EUAB  Partnership  ("EUABP"), 
in  connection  with  the  development  of 
a  commercial  prototype  biomass-fired 
generation  facility  using  technology 
developed  by  EEIC  ("BIOTEN 
Technology"),  among  others.  The 
investment  authority  granted  by  the 
Commission  has  been  limited  to  capital 
contributions  in  an  aggregate  amount  of 
approximately  $3,907  million  and  a 
working  capital  line  of  credit  of  up  to 
$6  million. 

EEIC  and  EUAB  now  request 
authority  to  construct,  install,  operate 
and  maintain  two  biomass-fired 
generation  facilities  (each  a  "BIOTEN 
Unit')  using  the  BIOTEN  Technology  for 
a  customer  located  in  India  ("First 
Customer").  Each  such  Unit  would  be 
fueled  by  First  Customer's  available 
biomass  in  the  form  of  bagasse  (a  sugar 
cane  by-product),  and  would  be 
completely  installed,  tested, 
demonstrated  and  purchased  on  a 
turnkey  basis. 

EUABP  will  provide  the  funds 
required  for  the  construction  of  the  first 
BIOTEN  Unit  and  First  Customer  will 
issue  a  promissory  note  to  secure  its 
obligations  to  pay  the  purchase  price  for 
the  unit  to  EUABP.  Title  to  the  first 
BIOTEN  Unit  will  pass  when 
construction  of  the  unit  has  been 
completed.  Following  completion  of  the 
unit,  the  unit  will  undergo  a 
demonstration  period  of  up  to  twelve 
months.  EEIC  and  EUAB  anticipate  that 
First  Customef  will  repay  its  obUgations 
under  the  note  and  make  all  payments 
necessary  to  purchase  the  first  BIOTEN 
Unit  upon  the  successful  completion  of 
the  demonstration  period. 

First  Customer  will  provide  the  funds 
required  to  complete  the  second 
BIOTEN  Unit  and  will  take  title  to  the 
unit  once  all  payments  necessary  to 
purchase  the  unit  have  been  made.  First 
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Customer  will  have  no  obligation  to 
purchase  either  BIOTEN  Unit  if  the  first 
unit  does  not  satisfy  agreed  upon 
performance  criteria. 

EEIC  and  EUAB  also  request  authority 
for  EUABP  to  Finance,  construct,  install 
and  sell  BIOTEN  Units  to  other 
customers,  both  inside  and  outside  the 
United  States,  and  to  provide  related 
services  and  products  for  First  Customer 
and  other  purchasers  of  BIOTEN  Units. 
These  services  include  engineering, 
procurement  and  construction  services, 
sales,  installation  and  long  term 
operation  and  maintenance  services, 
equipment  and  training  support,  and 
promotion  and  marketing  services  in 
connection  with  the  BIOTEN  Units. 
These  products  would  consist  of 
components  to  be  uised  for  the  BIOTEN 
Units  and  may  be  manufactured  locally, 
subject  to  appropriate  licensing 
arrangements  with  respect  to  the 
BIOTEN  Technology.  EUABP  may 
pursue  these  activities  either  by  itself  or 
through  the  establishment  of  one  or 
more  special  purpose  subsidiaries  or 
joint  ventures  with  local  nonassociates 
("Special  Purpose  Entities").  EEIC  and 
EUAB  assert  that  none  of  the  proposed 
activities  with  respect  to  First  Customer 
or  other  customers  ("Proposed 
Activities")  would  constitute  the 
ownership  or  operation  of  an  electric 
utility  company  within  the  meaning  of 
section  2(a)(3)  of  the  Act. 

In  addition,  EEIC  and  EUAB  request 
authority  to  increase  and  extend  their 
authority  to  invest  in  EUABP  and/or  the 
Special  Purpose  Entities.  Specifically. 
EEIC  and  EUAB  request  authority, 
through  December  31.  2002  to  increase 
the  working  capital  line  of  credit  firom 
$6  million  to  $13  million  and  to  make 
capital  contributions  not  to  exceed 
$8,907  million  outstanding  at  any  one 
time.  EEIC  and  EUAB  also  requef^ 
authority  for  EUABP  to  invest  up  to 
these  amounts  in  the  Special  Purpose 
Entities.  As  a  result  of  these 
investments.  EUAB's  voting  interest  in 
EUABP  would  increase  from  9.9%  to 
approximately  80%  and  EUABP  would 
become  a  subsidiary  of  EUAB. 
Investments  in  the  Proposed  Activities 
would  be  limited  to  these  amounts. 

Also.  EEIC  and  EUAB  request 
authority  for  EUABP  to  render  services 
in  connection  with  the  Proposed 
Activities  to  those  Special  Purpose 
Entities  which  are  subsidiaries  of 
EUABP  under  an  exemption  from  the 
cost  standard  of  section  13(b)  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maragral  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-2885  Filed  2-4-98;  8:45  am) 
BMJJNO  OOOS  Mie-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fM.  No.  IC-23014:  812-1090q 

The  Seetlont  Group,  et  al.;  Notic*  of 
Application 

January  30. 1997. 

AQBCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

Summary  of  Application:  Applicants 
request  an  order  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)  of  the  Act  to  permit 
common  trust  funds  sponsored  by 
Financial  Trust  Services.  Inc.  ("Trust 
Company")  to  transfer  substantially  all 
of  their  assets  to  series  of  The  Sessions 
Group  ("Sessions"),  in  exchange  for 
shares  of  the  series. 

Applicants:  Sessions,  Keystone 
Financial.  Inc.  ("Keystone"),  Martindale 
Andres  &  Company.  Inc.  ("Adviser"), 
Trust  Company.  Collective  Investment 
Fund  A  ("Fund  A"),  and  Common  Stock 
Fund  ("Stock  Fund")  (Fund  A  and 
Stock  Fund  are  collectively  "Common 
Trust  Funds"). 

Filing  Date:  The  application  was  filed 
on  December  23, 1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24. 1998.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington.  DC.  20549. 
Applicants,  c/o  Michael  P.  Malloy. 
Drinker  Biddle  &  Reath  LLP. 


Philadelphia  National  Bank  Building, 
1345  Chestnut  Street,  Philadelphia.  PA 
19107-3496. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
K-  Forst.  Attorney  Advisor,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation.) 
SUPPt-BiefTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  Sessions  is  a  business  trust 
organized  under  Ohio  law  and 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Sessions  currently  offers  its  shares  to 
the  public  in  several  series  with 
different  investment  objectives  and 
policies.  Adviser  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  and  a  wholly- 
owned  subsidiary  of  Keystone,  a  bank 
holding  company. 

2.  Keystone  maintains  a  defined 
benefit  pension  plan  ("Parent  Company 
Plan")  for  the  benefit  of  employees  of 
Keystone  and  its  subsidiaries.  The 
Parent  Company  Plan  owns  more  than 
5%  of  the  outstanding  voting  shares  of 
the  KeyPremier  Established  Growth 
Fund  ("Growth  Fund")  and  KeyPremier 
Intermediate  Term  Income  Fund 
("Income  Fund"),  each  a  series  of 
Sessions  (the  "Mutual  Funds").  Adviser 
acts  as  investment  adviser  to  the  Mutual 
Funds. 

3.  The  Cotnmon  Trust  Funds  are 
common  trust  funds  as  defined  in 
Section  584(a)  of  the  Internal  Revenue 
Code  of  1986,  as  amended.  The 
Common  Trust  Funds  are  maintained  by 
Trust  Company  exclusively  for  the 
collective  investment  and  reinvestment 
of  moneys  contributed  by  Trust 
Company  in  its  capacity  as  a  trustee, 
executor,  administrator,  or  guardian. 
The  persons  and  entities  for  which 
Trust  Company  acts  in  such  capacity  are 
referred  to  as  "Participants"  in  the 
Common  Trust  Funds.  The  Common 
Trust  Funds  are  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(3)  of  the  Act. 

4.  Applicants  propose  to  transferihe 
assets  held  by  Fund  A  to  the  Growth 
Fund  and  the  Income  Fund  in  exchange 
for  shares  of  the  Growth  Fimd  and  the 
Income  Fund.  Applicants  also  propose 
to  transfer  the  assets  held  by  Stock  Fund 
to  the  Growrth  Fund  in  exchange  for 
shares  of  the  Growth  Fund.  Shares  of 
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the  Mutual  Funds  to  be  issued  in  the 
transactions  would  not  be  subject  to  a 
&t)nt-end  or  deferred  sales  charge,  a 
redemption  fee.  any  asset-based 
distribution  fee.  or  any  shareholder 
servicing  fee.  Common  Trust  Fund 
assets  to  be  transferred  to  the  Mutual 
Funds  will  be  valued  in  accordance 
with  the  provisions  of  rule  17a-7(b) 
under  the  Act.  and  the  Mutual  Funds' 
shares  issued  will  have  an  aggregate  net 
asset  value  equal  to  the  value  of  the 
Common  Trust  Funds'  assets 
transferred.  Following  the  proposed 
transactions,  the  Common  Trust  Fimds 
will  be  terminated,  and  the  Mutual 
Fund  shares  issued  will  be  held  by 
Trust  Company  directly  as  trustee, 
executor,  administrator,  or  guardian. 
The  Mutual  Fund  shares  held  by  Trust 
Company,  as  fiduciary,  will  be  credited 
to  the  benefit  of  each  Participant,  pro 
rata,  according  to  each  Participant's 
interest  in  the  particular  Common  Trust 
Fund  immediately  prior  to  the 
transactions^ 

5.  Applicants  state  that  the  proposed 
transactions  will  be  carried  oiit  in 
accordance  with  procedures  previously 
adopted  by  Sessions'  board  of  trustees 
pursuant  to  rule  17a-7(e)  of  the  Act,  and 
the  provisions  of  rule  17a-7(c),  (d),  and 
(f)  will  be  satisfied  with  respect  to 
Sessions.  Applicants  assert  that  the 
investment  objectives  and  policies  of 
Qrowth  Fund  and  Income  Fund,  and  the 
securities  they  hold,  are  generally 
similar  to  those  of  the  Stock  Fund  and 
Fund  A.  respectively.  In  addition. 
Sessions'  board  of  trustees,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons,  will  determine,  prior 
to  the  consummation  of  the 
transactions,  that  participation  by  the 
Mutual  Funds  in  the  proposed 
transactions  is  in  the  best  interests  of 
the  Mutual  Funds  and  that  the  interests 
of  sxisting  Mutual  Fund  shareholders 
will  not  ]m  diluted  as  a  result  of  the 
transactions.  These  findings,  and  the 
basis  upon  which  they  were  made,  will 
be  fully  recorded  in  the  minute  books  of 
Sessions.' 

6.  Trust  Company,  as  the  Common 
Trust  Funds'  trustee,  will  have 
determined  in  accordance  with  its 
fiduciary  duties  that  the  proposed 
transactions-are  in  the  best  interests  of 
Participants  in  the  Common  Trust 
Funds.  In  making  this  determination. 
Trust  Company  will  take  into  account 
the  anticipated  benefits  which  are 
expected  to  flow  to  Participants, 
including  increased  liquidity,  the 
availability  of  daily  pricing,  the 
accessibility  of  performance  and  other 
information  concerning  the  Mutual 
Funds,  the  similarity  of  Common  Trust 
Fimds'  and  the  Mutual  Funds' 


investment  objectives  and  policies,  the 
anticipated  tax  treatment  of  the 
•proposed  transactions,  and  the  aggregate 
fee  levels  experienced  and  expected  to 
be  experien(»d  by  Participants  before 
and  after  the  proposed  transactions. 

7.  In  some  instances.  Trust  Company 
will  be  required  to  obtain  the  consent  or 
direction  of  the  party  having  investment 
authority  regarding  a  Participant's 
inclusion  in  the  transactions.  In  the 
remaining  instances.  Trust  Company, 
acting  alone  ii>its  fiduciary  capacity,  is 
authorized  by  such  instruments  and 
applicable  law  to  approve  and  cause  the 
Participant  to  be  included  in  the 
proposed  transactions.  In  all  instances, 
information  concerning  the  proposed 
transactions,  the  Mutual  Funds, 
applicable  fee  schedules,  and  other 
related  information  will  be  provided  to 
Participants  before  the  proposed 
transactions  take  place. 

8.  Applicants  also  request  relief  for 
any  future  transactions  in  which 
common  or  collective  trust  funds  for 
which  Trust  Company,  or  another  entity 
controlling,  controlled  by,  or  under 
common  control  with  it  or  Keystone, 
acts  as  trustee,  transfer  assets  to 
registered  open-end  investment 
companies  (or  series  thereof)  advised  by 
Trust  Company,  or  by  another  entity 
controlling,  controlled  by,  or  under 
common  control  with  it  or  Keystone. 
which  investment  companies  (or  series) 
are  5%  or  more  owned  by  a  defined 
benefit  pension  plan  or  other  employee 
benefit  plan  sponsored  by  Trust 
Company  or  another  entity  controlling, 
controlled  by.  or  under  common  control 
with  it  or  Keystone  (the  "Future 
Transactions").  Applicants  state  that 
they  will  rely  on  the  requested  relief 
with  respect  to  Future  Transactions  only 
in  accordance  with  the  terms  and 
conditions  contained  in  the  application. 

Applicants'  Legal  Analysis 

1 .  Section  1 7(a)  of  the  Act.  in 
pertinent  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  from  selling 
to  or  purchasing  from  such  registered 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act  defines  the 
term  "affiliated  person"  of  another 
person  to  include  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  such  other 
person;  and  (c)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  thereof. 


2.  Because  the  Common  Trust  Funds 
might  be  viewed  as  acting  as  principals 
in  the  proposed  transactions,  and 
because  the  Common  Trust  Funds  and 
the  Mutual  Fimds  might  be  viewed  as 
being  under  common  control  of 
Keystone  within  the  meaning  of  section    " 
2(a)(3KC)  of  the  Act.  the  proposed 
transactions  may  be  subject  to  the 
prohibitions  of  section  17(a). 
Accordingly,  applicants  request  an 
order  from  the  SEC  pursuant  to  sections 
6(c)  and  17(b)  exempting  them  from 
section  17(a)  of  the  Act.  on  the  terms 

and  subject  to  the  conditions  set  forth  in 
the  application. 

3.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  transaction  fit)m  section 
17(a)  if  evidence  establishes  that  (a)  The 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Rule  17a— 

7  exempts  certain  purchase  and  sale 
transactions  otherwise  prohibited  by 
section  17(a)  if.  among  other 
requirements,  the  transactions  are 
effected  at  an  independent  "current 
market  price"  and  the  investment 
company's  board  of  directors  reviews 
the  transactions  for  fairness.  Rule  17a- 

8  exempts  certain  mergers  and 
consolidations  from  section  17(a)  if. 
among  other  requirements,  the 
investment  company's  board  of 
directors  determines  that  the 
transactions  are  fair. 

4.  Applicants  agree  to  comply  with 
rules  17a-7  and  17a-8  to  the  extent 
possible  stated  in  the  conditions  to  the 
requested  order.  The  proposed 
transactions  will  take  place  as  in-kind 
transfers  from  the  Common  Trust  Funds 
to  the  Mutual  Funds,  rather  than  cash 
transactions.  Applicants  assert  that  if 
the  proposed  transactions  were  effected 
in  cash,  the  Common  Trust  Funds  and 
the  Participants  would  have  to  bear 
unnecessary  expense  and  inconvenience 
in  transferring  assets  to  the  Mutual 
Funds. 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  thereunder  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

6.  Applicants  submit  that  the 
proposed  transactions  satisfy  the 
standards  for  relief  under  sections  6(c) 
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and  17(b).  Applicants  assert  that  the 
terms  of  the  proposed  transactions  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any 
Applicant;  the  investment  objectives, 
policies,  and  restrictions  of  the  Common 
Trust  Funds  are  compatible  with  and 
substantially  similar  to  the  applicable 
Mutual  Funds'  investment  objectives, 
policies,  and  restrictions:  and  the 
proposed  transactions  and  the  requested 
exemption  are  in  the  public  interest, 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act^ 

Applicants'  Conditioiis 

1.  The  proposed  transactions  will 
comply  with  the  terms  of  rule  17a-7(b) 
throu^  (f). 

2.  The  proposed  transactions  will  not 
occur  unless  and  until  the  board  of 
trustees  of  the  Mutual  Funds  (including 
a  majority  of  the  board's  disinterested 
members)  find  that  participation  by  the 
Mutual  Funds  in  the  proposed 
transactions  is  in  the  best  interests  of 
such  funds  and  that  the  niterests  of 
existing  shareholders  of  such  funds  will 
not  be  diluted  as  a  result  of  the 
transactions.  These  findings,  and  the 
basis  upon  which  they  are  made,  will  be 
recorded  fully  in  the  minute  books  of 
the  Mutual  Funds. 

3.  The  proposed  transactions  will  not 
occur  unless  and  until  Trust  Company 
or  any  entity  controlling,  controlled  by, 
or  under  common  control  with  it  or 
Keystone,  as  trustee,  has  determined  in 
accordance  with  its  fiduciary  duties  as 
trustee  for  the  Common  Trust  Funds 
and  fiduciary  for  the  Participants,  that 
the  proposed  transactions  are  in  the  best 
interests  of  the  Participants  in  the 
Common  Trust  Funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fM.  No.  10-23013;  812-10902] 

The  Virtus  Funds,  el  al.;  Nottos  of 
Appitcation 

January  30.  1998. 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  17(b)  of  the 


Investment  Company  Act  of  1940  (the 
"Act")  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCA-nON:  Applicants 
seek  an  order  to  permit  the 
reorganization  and  consolidation  of 
series  of  certain  registered  open-end 
investment  companies  into  certain 
series  of  another  registered  open-end 
investment  company. 

APPUCANTS:  Evergreen  Municipal  Trust, 
Evergreen  Equity  Trust,  Evergreen  Fixed 
Income  Trust,  Evergreen  International 
Trust,  Evergreen  Money  Market  Trust 
(together,  "Evergreen  Funds"  or 
"Acquiring  Funds").  The  Virtus  Funds 
("Virtus  Funds"),  and  First  Union 
National  Bank  (the  "Bank"). 

RUNG  DATES:  The  application  was  Bled 
on  December  19, 1997,  and  amended  on 
January  27. 1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEAMNQ  OR  NOTIRCATKM  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Bank.  201  S.  College  Street, 
Charlotte.  North  Carolina  28288;  Virtus 
Funds,  Federated  Investors  Tower. 
Pittsburgh,  Pennsylvania  15222-3779; 
and  Evergreen  Funds.  200  Berkeley 
Street,  Boston.  Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald.  Jr..  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh.  Branch  Chief,  at  (202)  942-0564. 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549 
(tel.  202-942-8090). 


Applicant's  Representations 

1.  The  Virtus  Funds,  a  Massachusetts 
business  trust  consisting  of  eight  series 
is  an  open-end  management  investment 
company  registered  under  the  Adt. 
Virtus  Capital  Management,  Inc. 
("Virtus")  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  is  the  investment 
adviser  for  the  Virtus  Funds. 

2.  The  Evergreen  Funds  are  Delaware 
business  trusts  and  each  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Bank  is  a 
North  Carolina  corporation  and  a 
banking  subsidiary  of  First  Union 
Corporation,  a  publicly  held  bank 
holding  company.  The  Capital 
Management  Group,  a  division  of  the 
Bank,  and  two  of  its  subsidiaries. 
Evergreen  Asset  Management  Corp.  and 
Keystone  Investment  Management 
Company,  are  the  investment  advisers  to 
the  Evergreen  Funds.  Evergreen  Asset 
Management  Corp.  and  Keystone 
Investment  Management  Company  are 
each  registered  as  investment  advisers 
under  the  Advisers  Act. 

3.  The  Bank,  as  a  fiduciary  for  its 
customers,  controls,  or  holds  with 
power  to  vote,  5%  or  more  of  the 
outstanding  voting  securities  of  the 
Virtus  Funds.  In  addition,  the  Bank,  as 
a  fiduciary  for  its  customers,  owns  of 
record  or  controls,  or  holds  with  power 
to  vote,  5%  or  more  of  the  outstanding 
voting  securities  of  the  Evergreen 
Funds. 

4.  On  September  16  and  17, 1997,  the 
board  of  each  Evergreen  Fund  and 
Virtus  Fund  (together,  the  "Funds") 
("Board"),  including  a  majority  of  the 
disinterested  directors/trustees, 
authorized  plans  of  reorganization 
pursuant  to  which  a  series  of  the 
Evergreen  Funds  will  acquire  a 
corresponding  series  of  the  Virtus  Funds 
with  similar  investment  objectives 
("Plans"). 

Pursuant  to  the  terms  of  the  Plans,  the 
Virtus  Funds  have  agreed  to  sell  all  of 
their  assets  and  certain  stated  liabilities 
to  a  corresponding  series  of  the 
Acquiring  Funds  in  exchange  for  shares 
of  the  Acquiring  Fund 
("Reorganization").  The  number  of 
Acquiring  Fund  shares  to  be  issued  in 
exchange  for  each  Virtus  Fund  share  of 
each  class  will  be  determined  by 
dividing  the  net  asset  value  of  one 
Acquiring  Fund  share  of  the  appropriate 
corresponding  class  by  the  net  asset 
value  of  one  Virtus  Fund  share  of  such 
class. 

5.  Holders  of  Investment  Shares  of  the 
Virtus  Funds  will  receive  Class  A  shares 
of  the  corresponding  Evergreen  Fund 
and  holders  of  Trust  Shares  will  receive 
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Class  Y  shares  of  the  corresponding 
Evergreen  Fund.  Each  such  class  of 
shares  of  the  Evergreen  Fimd  has  the 
same  distribution-related  fiees,  if  any,  as 
the  shares  of  the  class  of  Virtus  Funds 
held  prior  to  the  Reorganization  and  no 
initial  sales  charge  will  be  imposed  in 
connection  with  Class  A  shares  of  the 
Eveigreen  Funds  received  by  Virtus 
Fund  shareholders. 

6.  The  investment  objectives  of  each 
Virtus  Fund  and  its  corresponding 
Acquiring  Fund  are  similar.  The 
investment  restrictions  and  limitations 
of  each  Virtus  Fimd  and  corresoonding 
Acquiring  Fund  are  substantially 
similar,  but  in  some  cases  involve 
differences  that  reflect  the  differences  in 
the  general  investment  strategies 
Utilized  by  the  Funds. 

7.  The  Board  of  each  Fimd  approved 
the  Reorganization  as  in  the  best 
interests  of  existing  shareholders  and 
determined  that  the  interests  of  existing 
sharriiolders  will  not  be  diluted  as  a 
result  of  the  Reorganization.  The  Bank 
will  be  responsible  for  the  expenses 
inauied  in  connection  with  ihe 
Reorganization. 

8.  The  Board  of  each  Fund  considered 
a  number  of  factors  in  authorizing  the 
Reorganization,  including:  (a)  The  terms 
and  conditions  of  the  Reorganization; 
(b)  whether  the  Reorganization  would 
result  in  the  dilution  of  shareholders' 
interests;  (c)  expense  ratios,  fees  and 
expenses  of  the  Funds  participating  in 
the  Reorganization;  (d)  the  comparative 
performance  records  of  the  Acquiring 
Fund  and  Virtus  Fimd;  (e)  compatibility 
of  the  Funds'  investment  objectives  and 
policies;  (f)  the  investment  experience, 
expertise  and  resources  of  the  Funds' 
advisers;  (g)  service  features  available  to 
shareholders  of  the  respective  Acquiring 
Fund  and  Virtus  Fund;  (h)  the  fact  that 
the  Bank  will  bear  the  expenses    . 
incurred  by  the  Funds  in  connection 
with  the  Reorganization  other  than  the 
Acquiring  Fund's  federal  and  state 
registration  fees;  (i)  the  fact  that  the 
Acquiring  Funds  will  assume  certain 
stated  liabilities  of  the  Virtus  Fund;  and 
(j)  the  expected  federal  income  tax 
consequences  of  the  Reorganization. 

9.  Toe  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  requirements  that:  (a)  the 
Plans  have  been  approved  by  the  Boards 
of  the  Acquiring  Funds  and  the  Virtus 
Funds  and  each  of  such  Fund's 
shareholders  in  the  manner  required  by 
law;  (b)  the  Virtus  Funds  and  the 
Acquiring  Funds  have  received 
opinions  of  counsel  stating,  among  other 
things,  that  the  Reorganization  will 
constitute  a  "reorganization"  under 
section  368  of  the  Internal  Revenue 
Code  of  1986,  as  amended  and,  as  a 


consequence,  the  Reorganization  will 
not  result  in  Federal  income  taxes  for 
the  Fund  or  its  shareholders;  and  (c)  the 
Virtus  Funds  and  the  Acquiring  Funds 
have  received  from  the  SEC  an  order 
exempting  the  Reorganization  from  the 
provisions  of  the  Act  as  requested  in  the 
application.  Applicants  agree  not  to 
make  any  material  changes  to  the  Plans 
that  affect  the  application  vtrithout  prior 
SEC  approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  knowingly:  (a)  To  sell  any 
security  or  other  property  to  such 
registered  company;  or  (b)  to  purchase 
&x>m  such  registered  company  any 
security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  the  term 
"affiliated  person"  of  another  person  to 
include:  (a)  Any  person  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person;  (c)  any  person  controlling, 
controlled  by,  or  under  common  control 
with,  such  o^er  person;  and  (d)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  of  the  person. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a)  of 
the  Act  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons,  or 
affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided  that 
certain  conditions  are  satisfied. 
Applicants  believe  that  the  proposed 
transactions  may  not  be  exempt  from 
the  prohibitions  of  section  17(a)  by 
reason  of  rule  17a-8  because  the  Funds 
may  be  affiliated  for  reasons  other  than 
those  set  forth  in  the  rule.  The  Virtus 
Funds  may  be  affiliated  persons  of  the 
Bank  because  the  Bank,  as  fiduciary  for 
its  customers,  owns  of  record  or  controls 
or  holds  with  the  power  to  vote  5%  or 
more  of  the  outstanding  securities  of  the 
Virtus  Funds.  The  Bank,  in  turn,  is  an 
affiliated  person  of  the  Evergreen  Funds 
because  the  Bank,  or  one  of  its 
subsidiaries,  serves  as  adviser  to  the 
Evergreen  Funds.  In  addition,  the 
Evergreen  Funds  may  be  affiliated 
persons  of  the  Bank  because  the  Bank, 
as  fiduciary  for  its  customers,  owns  of 
record  or  controls  or  holds  writh  the 
power  to  vote  5%  or  more.pf  the 


outstanding  securities  of  the  Evergreen 
Funds  and  a  subsidiary  of  the  Bank  (i.e.. 
Virtus)  is  the  adviser  to  the  Virtus 
Funds.  Consequently,  applicants  are 
requesting  an  order  pursuant  to  sectim 
17(b)  of  the  Act  exempting  them  from 
section  17(a)  to  the  extent  necessary  to 
complete  the  Reorganization. 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

4.  Applicants  submit  that  the 
Reorganization  satisfies  the  provisions 
of  section  17(b)  of  the  Act.  TTie  Board 
of  each  of  the  Funds  has  determined 
that  the  transactions  are  in  the  best 
interests  of  the  shareholders.  In 
approving  the  Plans,  the  Boards  of  the 
Funds  considered:  (a)  That  the  interests 
of  Fund  shareholders  will  not  be 
diluted;  (b)  that  the  Virtus  and 
Acquiring  Funds'  investment  objectives 
and  policies  are  generally  substantially 
identical;  (c)  that  no  sales  charges  will 
be  imposed;  (d)  that  the  conditions  and 
poUcies  of  rule  17a-8  will  be  follovtred; 
and  (e)  that  no  overreaching  by  any 
affiliated  person  is  occurring. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  9&-2881  Filed  2-4-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-23012:  812-1077q     . 

Weiss,  Peck  &  Greer  Funds  Trust,  et 
at.;  Notice  of  Application 

lanuary  30, 1998. 

AGENCY:  Securities  and  Exchange 
Conunission  (the  "SEC"). 
ACTION:  Notice  of  application  for  an 
exemption  under  sections  6(c)  and  17(b) 
of  the  Investment  Company  Act  of  1940 
(the  "Act")  from  section  17(a)  of  the  Act 
to  permit  in-kind  redemptions  of  shares 
of  certain  registered  open-end 
management  investment  companies 
held  by  shareholders  who  are  affiliated 
persons  of  the  investment  companies. 


5980 


Federal  Register /Vol.  63,  No.  24 /Thursday.  February  5,  1998 /Notices 


Federal  Register /Vol.  63,  No.  24 /Thursday,  February  5,  1998 /Notices 


5981 


Applicants:  Weiss.  Peck  &  Greer 
Funds  Trust,  Weiss,  Peck  &  Greer 
International  Fund.  WPG  Growth  and 
Income  Fund,  WPG  Growth  Fund,  WPG 
Tudor  Fund,  Tomorrow  Fimds 
Retirement  Trust.  RWB/WPG  U.S.  Large 
Stock  Fund  (collectively,  the  "Funds"), 
and  Weiss.  Peck  &  Greer,  LLC.  (the 
"Adviser"). 

Filing  Date:  The  application  was  filed 
on  September  10, 1997,  and  amended 
on  January  2, 1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
appUcation  during  the  notice  period,  the 
substance  of  whi(^  is  included  in  this 
notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24,  1998  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOOMESSeS:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington.  DC.  20549. 
Applicants.  One  New  York  Plaza.  New 
York.  New  York  10004. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  B.  McDonald.  ]r..  Senior 
Counsel,  at  (202)  942-0533.  or  Mary  Kay 
Freeh.  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBITARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Repraaentatioas 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Weiss.  Peck 
and  Greer  Funds  Trust  currently 
consists  of  the  following  series:  WPG 
Government  Money  Market  Fund,  WPG 
Tax-Free  Money  Market  Fund.  WPG 
Government  Securities  Fund,  WPG 
Intermediate  Municipal  Bond  Fund, 
WPG  Institutional  Short  Duration  Fund 
and  WPG  Quantitative  Equity  Fund. 
Tomorrow  Funds  Retirement  Trust 
currently  consists  of  the  following 


series:  Tomorrow  Long-Term  Retirement 
Fund.  Tomorrow  Medium-term 
Retirement  Fund,  Tomorrow  Short- 
Term  Retirement  Fund  and  Tomorrow 
Post-Retirement  Fund.  Each  other  Fund 
is  a  single  series  investment  company. 
Each  Fund  is  organized  as  a 
Massachusetts  business  trust,  except 
Tomorrow  Funds  Retirement  Trust  and 
RWB/WPG  U.S.  Large  Stock  Fund, 
which  are  organized  as  Delaware 
business  trusts.  The  overall  management 
of  each  Fund  rests  with  its  board  of 
trustees  (collectively,  the  "Boards").  A 
majority  of  the  trustees  of  each  Fund  are 
not  "interested  p>ersons"  (as  defined  in 
section  2(a)(l9)  of  the  Act)  (the  "Non- 
Interested  Trustees")  of  such  Fund.  The 
Adviser,  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  serves  as  the  investment 
adviser  to  the  Funds. 

2.  Shares  of  each  Fund  may  be 
redeemed  at  the  net  asset  value  ("NAV") 
per  share  next  determined  after  the 
Fund's  transfer  agent  receives  a  proper 
redemption  request.  The  Funds' 
prospectuses  and  statements  of 
additional  information  (together,  the 
"Prospectus")  provide  that,  in  limited 
circumstances,  any  Fund  may  satisfy  all 
or  pari  of  a  redemption  request  by 
delivering  portfolio  securities  to  a 
redeeming  shareholder.  The  Boards, 
including  a  majority  of  the  Non- 
Interested  Trustees,  have  determined 
that  the  Funds  should  retain  the 
discretion  to  effect  redemptions  in-kind 
to  protect  a  Fund  from  the  potentially 
adverse  impact  of  liquidating  a 
significant  amount  of  portfolio 
securities  in  order  to  satisfy  in  cash  a 
redemption  request  by  a  Covered 
Shareholder  (as  defined  below). 

3.  Applicants  request  relief  pursuant 
to  sections  6(c)  and  17(b)  of  the  Act  to 
exempt  applicants  from  the  provisions 
of  section  1 7(a)  of  the  Act  to  permit  a 
shareholder  who  is  an  "affiliated 
person"  of  the  Fund  solely  as  a 
consequence  of  the  shareholder's 
ownership  of  5%  or  more  of  the 
outstanding  voting  securities  of  the 
Fund  ("Covered  Shareholder")  to 
redeem  shares  of  beneficial  interest  of 
the  Fund  in-kind  (collectively,  "Covered 
Shareholder  Redemptions").  Applicants 
request  that  the  relief  extend  to  any 
registered  open-end  management 
investment  company  created  in  the 
future  and  each  series  thereof  as  well  as 
each  series  of  the  Fund  created  in  the 
future  for  which  the  Adviser,  or  a 
person  controlling,  controlled  by,  or 
under  common  control  with  the 
Adviser,  acts  as  adviser  of  principal 
underwriter  (collectively,  "Future 
Funds").  Accordingly,  with  respect  to 
Covered  Shareholder  Redemptions, 


references  to  the  terms  "Fund"  or 
"Funds"  include  Future  Funds.  All 
registered  open-end  management 
investment  companies  that  intend 
currently  to  rely  on  the  order  requested 
are  named  as  applicants.  Any  Future 
Fund  that  relies  on  the  order  requested 
will  do  so  only  in  accordance  with  the 
terms  and  conditions  contained  in  the 
application. 

4.  Seciuities  distributed  to  Covered 
Shareholders  in  connection  with 
redemptions  in-kind  will  be  valued  by 
the  same  method  as  used  to  calculate  a 
Fund's  NAV  per  share. 

5.  In  connection  with  a  redemption 
in-kind  by  a  Covered  Shareholder, 
portfolio  securities  of  a  Fund  may  be 
distributed  pro  rata  after  excluding:  (a) 
Securities  which  may  not  be  publicly 
ofliared  or  sold  without  registration 
under  the  Securities  Act  of  1933;  (b) 
securities  issued  by  entities  in  countries 
which  (i)  Restrict  or  prohibit  the 
holding  of  seciuities  by  non-nationals 
other  than  through  qualified  investment 
vehicles,  such  as  the  Fimds,  or  (ii) 
permit  transfers  of  ownership  of 
securities  to  be  effected  only  by 
transactions  conducted  on  a  local  stock 
exchange;  (c)  certain  portfolio  positions 
(such  as  forward  foreign  currency 
contracts,  futures  and  options  contracts, 
swap  transactions  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  involve  the 
assumption  of  contractual  obligations, 
require  special  trading  facilities  or  can 
only  be  traded  with  the  counterparty  to 
the  transaction  to  effect  a  change  in 
beneficial  ownership;  (d)  cash 
equivalents  (such  as  certificates  of 
deposit,  commercial  paper  and 
repurchase  agreements);  and  (e)  other 
assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses).  In  addition,  portfolio 
securities  representing  fractional  shares, 
odd  lot  securities  and  accruals  on  such 
securities  may  be  excluded  from 
portfolio  securities  distributed  in-kind 
to  a  Covered  Shareholder.  Collectively 
all  such  assets  are  "Excluded  Assets." 

6.  Each  Fund  has  elected  to  be      ^     • 
governed  by  the  provisions  of  rule  18f- 
1  under  the  Act  committing  the  Funds 
to  pay  in  cash  all  requests  for 
redemption  by  any  shareholder  of 
record,  limited  in  amount  with  respect 
to  each  shareholder  during  any  90-day 
period  to  the  lesser  of  $250,000  or  1% 
of  the  applicable  Fund's  NAV  at  the 
beginning  of  such  period.  Thus,  the 
Funds  may  only  satisfy  redemption 
requests  in-kind  in  accordance  with  rule 
18f-l.i 


7.  If  a  Fimd  subject  to  an  election 
under  rule  18f-l  determines  to  satisfy  a 
redemption  request  of  a  Covered 
Shareholder  in-kind,  it  will  pay  the  first 
$250,000  or  1%  of  the  Fund's  NAV. 
whichever  is  less,  in  cash  or  cash 
equivalents  and  the  remainder  in  the 
form  of  a  proportionate  distribution  of 
the  portfolio  securities  held  by  the 
Fund,  other  than  Excluded  Assets.  If  a 
Fund  not  subject  to  an  election  under 
rule  18f-l  determines  to  satisfy  a 
redemption  request  by  a  Covered 
Shareholder  in-kind,  it  will  pay  all 
redemption  proceeds  in  the  form  of  a 
proportionate  distribution  of  the 
portfolio  securities  held  by  the  Fund, 
other  than  Excluded  Assets.  Cash  will 
be  paid  for  the  portion  of  the -in-kind 
distribution  represented  by  Excluded 
Assets. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  to  knovnngly  purchase 
from  the  registered  investment  company 
any  security  or  other  property  (except 
securities  of  which  the  seller  is  the 
issuer).  Section  2(a)(3)(A)  of  the  Act 
defines  "affiliated  ;>erson"  to  include 
any  p>erson  owning  5%  or  more  of  the 
outstanding  voting  sectirities  of  the 
other  person.  Each  Covered  Shareholder 
of  a  Fund  will  own  beneficially  5%  or 
more  of  a  Fund's  shares  and,  thus,  will 
be  an  affiliated  person  of  that  Fund.  To 
the  extent  that  a  proposed  hi-kind 
redemption  would  involve  the 
"purchase"  of  portfolio  securities  (of 
which  the  affected  Fund  is  not  the 
issuer)  by  a  Covered  Shareholder,  the 
proposed  in-kind  redemption  would  be 
prohibited  by  section  17(a)(2). 

2.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a),  the 
SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that:  (a)  The  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  SEC,  by  order  upon 
application  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 


■  With  respect  to  a  Fund  created  in  the  future,  the 
Adviser  does  not  expect  that  such  Fund  will  make 


an  election  pursuant  to  rule  18f-1  under  the  Act. 
Therefore,  such  Fund  will  not  be  limited  by  the 
requirements  of  the  rule  18f-l  with  respect  to  the 
amount  of  a  redemption  request  that  nuy  be 
satisfied  in-kind. 


classes  of  persons,  securities  ix 
transacticHis,  from  the  provisions  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

4.  Applicants  submit  that  the  terms  of 
the  proposed  in-kind  redemptions  by 
Covered  Shareholders  meet  the 
standards  set  forth  in  sections  6(c)  and 
17(b)  of  the  Act.  Applicants  believe  that 
the  use  of  an  objective,  verifiable 
standard  for  the  selection  and  valuation 
of  any  securities  to  be  distributed  in 
connection  with  a  redemption  in-kind 
will  ensure  that  the  redemption  will  be 
on  terms  that  are  reasonable  and  fair  to 
the  Funds,  their  shareholders  and  the 
Covered  Shareholders  and  will  not 
involve  overreaching  on  the  part  of  any 
person.  Similarly,  the  proposed  in-kind 
redemptions  are  consistent  with  the 
investment  policies  of  the  Funds,  as  set 
forth  in  the  Fimds'  Prospectuses,  which 
expressly  disclose  the  Funds'  ability  to 
redeem  shares  in-kind.  Finally, 
applicants  believe  that  the  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  to  all  parties  and  are  consistent 
with  the  protection  of  investors  and  the 
provisions,  policies  and  purposes  of  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  securities  distributed  to  both 
Covered  Shareholders  and  nonaffiliated 
shareholders  pursuant  to  a  redemption 
in-kind  (the  "In-Kind  Securities")  will 
be  limited  to  securities  that  are  traded 
on  a  pubUc  securities  market  or  for 
which  market  quotations  are  available. 

2.  The  In-Kind  Securities  will  be 
distributed  by  each  Fund  on  a  pro  rata 
basis  after  excluding:  (a)  Securities 
which  may  not  be  publicly  offered  or 
sold  without  registration  under  the 
Securities  Act  of  1933;  (b)  securities 
issued  by  entities  in  countries  which:  (i) 
Restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles, 
such  as  the  Funds  or  (ii)  permit  transfers 
of  ownership  of  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  (c)  certain 
portfolio  positions  (such  as  forward 
foreign  currency  contracts,  futures  and 
options  contracts,  swap  transactions  and 
repurchase  agreements)  that,  although 
they  may  be  liquid  and  marketable, 
involve  the  assumption  of  contractual 
obligations,  require  special  trading 
facilities  or  can  only  be  traded  with  the 
counterparty  to  the  transaction  to  effect 


a  change  in  beneficial  ownership;  (d) 
cash  equivalents  (such  as  certificates  of 
deposit,  commercial  paper  and 
repurchase  agreements);  and  (e)  other 
assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses).  In  addition,  portfolio 
securities  representing  fractional  shares, 
odd  lot  securities  and  accruals  on  such 
securities  may  be  excluded  from 
portfolio  securities  distributed  in-kind 
to  a  Covered  Shareholder.  Cash  will  be 
paid  for  the  portion  of  the  in-kind 
distribution  represented  by  the 
Excluded  Assets  set  forth  above  less 
UabiUties  (including  accounts  payable). 

3.  The  In-Kind  Securities  distributed 
to  the  Covered  Shareholders  will  be 
valued  in  the  same  manner  as  they 
would  be  valued  for  purposes  of 
computing  each  Fund's  net  asset  value. 

4.  The  Funds'  Boards,  including  a 
majority  of  the  Non-Interested  Trustees, 
will  determine  no  less  frequently  than 
annually:  (a)  Whether  the  In-Kind 
Securities,  if  any,  have  been  distributed 
in  accordance  with  conditions  1  and  2; 
(b)  whether  the  In-Kind  Securities,  if 
any,  have  been  valued  in  accordance 
with  condition  3;  and  (c)  whether  the 
distribution  of  any  such  In-Kind 
Securities  is  consistent  with  the  policies 
of  each  affected  Fund  as  reflected  in  its 
Prospectus.  In  addition,  the  Boards  will 
make  and  approve  such  changes  as  they 
deem  necessary  in  the  procedures  for 
monitoring  the  Funds'  compliance  with 
the  terms  and  conditions  of  this 
application. 

5.  Each  Fund  virill  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  a  Proposed  In-Kind  Redemption 
by  a  Covered  Shareholder  occurs,  the 
first  two  years  in  an  easily  accessible 
place,  a  written  record  of  such 
redemption  setting  forth  a  description  of 
each  security  distributed  in-kind,  the 
identity  of  the  Covered  Shareholder,  the 
terms  of  the  in-kind  distribution,  and 
the  information  or  materials  upon 
which  the  valuation  was  made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-2882  Filed  2-4-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[HiUbm  Ho.  lC-a30iq 

Notice  of  Applications  for 
Deregietratlon  Under  Section  8(f)  of  the 
Investment  Compeny  Act  of  1940 

lanuary  30. 1998. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(0  of  the  Investment  Compcuiy 
Act  of  1940  for  the  month  of  January, 
1998.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch.  450  Fifth  St.,  N.W., 
Washington.  D.C.  20549  (tel.  202-942- 
8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24.  1998.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  %vish  to  be  notified  of  a 
hearing  may  request  notiflcation  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
For  Further  Information  Contact:  Diane 
L  Titus,  at  (202)  942-0564;  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  Mail  Stop  5-6.  450  Fifth 
Street,  N.W..  Washington.  DC.  20549. 

Vdue  Line  Intermediate  Bond  Fund, 
Inc. 

(Pile  No.  811-6482) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  19, 
1997,  applicant  distributed  its  net  assets 
to  its  shareholders  at  the  net  asset  value 
per  share.  Approximately  $17,000  of 
expenses  were  incurred  by  the  Fund  in 
connection  with  the  liquidation.  In 
addition,  the  Adviser  paid 
approximately  $15,000  for  the  cost  of 
printing,  assembling  and  mailing  the 
Notice  of  Special  Meeting  of 
Shareholders  and  Proxy  Statement  in 
connection  with  the  meeting  of 
shareholders  to  vote  on  the  liquidation 
and  dissolution. 

Filing  Date:  The  application  was  filed 
on  October  16, 1997. 

Applicant's  Address:  220  East  42nd 
Street.  New  York,  New  York  10017- 
5891. 


Kemper  Premier  Tnut,  Sterling  Funds, 
Mexico  Growth  Fund  Inc..  and  Kemper 
Target  Maturity  Income  Fund 

(File  Nos.  811-5927,  811-8210,  811-6429, 
and  811-66951 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Each  applicant 
abandoned  its  intention  to  operate 
before  it  received  any  assets.  Each 
applicant  never  issued  securities. 

Filing  Date:  The  applications  were 
filed  on  December  10, 1997. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

New  USA  Mutual  Funds,  Inc. 

(File  No.  811-65191 

Summary:  Applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  June  2. 
1997,  applicant  transferred  its  assets 
and  liabilities  to  the  MSS  Emerging 
Growth  Fund,  a  portfolio  of  MSS  Series 
Trust  II,  based  on  the  relative  net  asset 
value  per  share.  Applicant's  investment 
adviser.  New  USA  Research  k 
Management  Co.,  paid  approximately 
$916,400  in  expenses  related  to  the 
transaction. 

Filing  Dates:  The  application  was 
filed  on  September  9. 1997,  and 
amended  on  January  6, 1998. 

Applicant's  Address:  c/o  State  Street 
Bank  and  Trust  Company,  1776  Heritage 
Drive,  North  Quincy,  MA  02171. 

Trans  Adviser  Funds,  Inc. 

(File  No.  811-90681 

Summary:  Applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  August  29, 
1997,  applicant's  five  series,  the 
Aggressive  Growth  Fund,  the  Growth/ 
Value  Fund,  the  Intermediate  Bond 
Fund,  the  Kentucky  Tax-Free  Fund,  and 
the  Money  Market  Fund,  transferred 
their  assets  and  liabilities  to  identically- 
named  corresponding  series  on  the 
Countrywide  Strategic  Trust. 
Countrywide  Investment  Trust,  and 
Countrywide  Tax-Free  Trust 
(collectively,  "Countrywide  Trusts"), 
based  on  the  relative  net  asset  values 
per  share.  Countrywide  Trusts' 
investment  adviser.  Countrywide 
Investment,  Inc.,  paid  approximately 
$141,000  in  expenses  related  to  the 
transaction. 

Filing  Dates:  The  application  was 
filed  on  October  24, 1997,  and  amended 
on  January  21,  1998. 

Applicant's  Address:  Two  Portland 
Square,  Portland,  Maine  04101. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaral  H.  McFarland, 
Deputy  Secretary. 

(FR  Ooc.  98-2884  Filed  2-4-98: 8:45  am] 
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Self-Regulstory  Orgsnlzstions;  Nolios 
of  Filing  of  Propossd  Rule  Changs  by 
ttis  Chicago  Stock  Excftangs,  Inc.  and 
Antsndnisnt  No.  1  to  ttts  Propossd 
Ruls  Changs  Rstating  to  ths  Structure 
and  Composition  of  tf>s  Bosrd  of 
Qovsmors 

January  30, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  16, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  In  Items  I,  U. 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Amendment  No.  1  to  the 
proposed  rule  change  was  received  by 
the  Commission  on  January  20, 1998.' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Articles,  m,  IV  and  V  of  its  Constitution 
and  Article  IV.  Rules  7,  8  and  10  of  its 
Rules  relating  to  the  structure  and 
composition  of  its  Board  of  Governors. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


'  15  U.S.C  78*(b)(l). 

'  Letter  from  )OMph  M.  Klauke,  Foley  ft  L.ar<lner 
to  Katharine  A.  England,  AMittant  Director, 
Division  of  Market  Regulation,  Commission  dated 
January  16. 1998.  Several  additional  non- 
sulMtantive  changes  to  the  proposed  rule  change  are 
also  included  in  this  Notice.  Telephone  call 
between  Joseph  M.  Klauke,  Foley  ft  Lardner  and 
Mandy  S.  Cohen,  Division  of  Market  Regulation, 
Conunissidn  dated  (anuary  27,  1998. 


on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Constitution  andl^ules  to  promote  an 
enhanced  governance  structure  for  the 
Exchange.  The  proposed  changes  are 
based  upon  recommendations  made  by 
the  Exchange's  Governance  Committee, 
whose  purpose  it  is  to  review  and  make 
recommendations  regarding  the 
Exchange's  governance  structure, 
including  the  operations  of  the 
Exchange  and  the  composition  of  its 
Board,  committees,  and  other  entities 
involved  in  the  Governance  of  the 
Exchange. 

The  most  significant  proposed 
changes  to  the  Constitution  and  Rules 
concern  reducing  the  size  of  the  Board 
and  changing  its  composition.  The 
Constitution  currently  provides  for  a 
Board  composed  of  twenty-seven 
Governors.  The  proposed  changes 
would  reduce  that  number  to  twenty- 
four.  Reducing  the  size  of  the  Board  will 
make  deliberations  more  efficient  and 
manageable.  Given  the  Exchange's 
withdrawal  from  the  clearance  and 
settlement  and  securities  depository 
businesses,  and  recent  sale  of  the 
Exchange's  remaining  operating 
subsidiary,  a  smaller  Board  is 
appropriate. 

The  Board  currently  consists  of  the 
Vice  Chairman  of  the  Board,  the 
President,  sixteen  Governors  who  are 
members,  general  partners  of  member 
firms  or  officers  of  member  corporations 
("Member  Governors")  and  nine 
Governors  who  are  unaffiliated  with  the 
Exchange  or  any  broker  or  dealer  in 
securities  ("Non-member  Governors"). 
The  proposed  changes  would  reduce  the 
number  of  Member  governors  to  ten  and 
increase  the  number  of  Non-member 
Governors  to  twelve  (and  re-categorize 
them  as  "Non-Industry"  as  described 
below).  The  result  would  be  a  fifty 
percent  representation  of  Non-Industry 
Governors  on  the  board. 

The  amendments  include  a  series  of 
new  definitions.  Currently,  there  are  no 
definitions  of  the  terms  "Non-Industry" 
and  "Public."  The  definitions  set  forth 
in  the  amendments  preclude  the 
posisibility  that  someone  with  other  than 


a  nominal  connection  with  the 
securities  industry  could  be  considered 
Non-Industry. 

The  definition  of  Non-Industry 
encompasses  one  who  is  a  Public 
governor  or  committee  member,  an 
officer  or  employee  of  an  issuer  of 
securities  listed  exclusively  on  the 
Exchange,  or  any  other  individual  who: 

•  Is  not,  or  has  not  served  in  the  prior 
three  years  (or  such  lesser  period  as 
deemed  appropriate  by  the  Exchange,  in 
its  discretion,  but  not  less  than  one 
year),  as  an  officer,  director,  or 
employee  of  a  broker  or  dealer  and  has 
not  had  (within  the  same  time  period 
specified  above)  an  ownership  interest 
in  a  broker  or  dealer  that  permits  him 
or  her  to  be  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer. 
However,  an  outside  director  or  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer  may 
be  considered  "Non-Industry;" 

•  is  not  an  officer,  director  (not 
including  an  outside  director),  or 
employee  of  an  entity  that  owns  more 
than  ten  percent  of  the  equity  of  a 
broker  or  dealer  that  accounts  for  more 
than  five  percent  of  the  entity's  gross 
revenues; 

•  does  not  own  more  than  five 
percent  of  the  equity  securities  of  any 
broker  or  dealer,  whose  investments  in 
brokers  or  dealers  do  not  exceed  ten 
percent  of  his  or  her  net  worth,  or 
whose  ownership  interest  does  not 
otherwise  permit  him  or  her  to  be 
engaged  in  the  day-€>-day  management 
of  a  broker  dealer; 

•  does  not  provide  and  whose  firm 
does  not  provide  professional  services 
to  brokers  or  dealers  that  constitute 
twenty  percent  or  more  of  his  or  her 
professional  revenues  or  twenty  percent 
or  more  of  the  gross  revenues  received 
by  the  individual's  firm; 

•  does  not  provide  and  whose  firm 
does  not  provide  professional  services 
to  a  director,  officer,  or  employee,  in 
their  professional  capacities,  or  a  broker, 
dealer,  or  corporation  that  owns  fifty 
percent  or  more  of  the  voting  stock  of 

a  broker  or  dealer,  and  which  constitute 
twenty  percent  or  more  of  his  or  her 
professional  revenues  or  twenty  percent 
or  more  of  the  gross  revenues  received 
by  the  individual's  firm;  and 

•  has  not  had  a  consulting  or 
employment  relationship  with  and  has 
not  provided  professional  services  to  the 
Exchange  at  any  time  within  the  last 
three  years. 

The  definition  of  "Public"  is  an 
individual  who  has  no  material  business 
relationship  with  a  broker  or  dealer,  or 
the  Exchange.  At  least  five  of  the  Non- 
Industry  Governors  must  be  "Public," 


and  therefore  unaffiliated  with  the 
brokerage  industry  in  any  material  way. 

Si}ecific  definitions  of  the  types  of 
Member  Governors  will  also  be 
included.  "On  Floor"  when  used  in  the 
context  of  Governors  and  committee 
members  will  mean  members  who  are 
primarily  engaged  in  business  on  the 
Exchange's  trading  floor  or  persons 
associated  with  member  organizations 
primarily  engaged  in  business  on  the 
Exchange's  trading  floor.^  "Off-Floor"  '. 
when  used  in  the  context  of  Governors 
and  committee  members,  will  mean 
members  and  persons  associated  with 
member  organizations  who  are  not  "On- 
Floor."  In  addition,  the  proposed 
amendments  will  require  a  minimum  of 
four  On-Floor  Member  Governor 
positions  and  four  Off-Floor  Member 
Governor  positions. 

Also  the  rules  currently  require  nine 
of  the  Member  Governors  to  be  from  the 
Chicago  area  and  seven  to  be  from 
elsewhere.  The  proposed  amendments 
will  eliminate  the  distinction. 

In  addition  to  requiring  a  balanced 
Board,  the  proposed  amendments  also 
require  that  not  less  than  fifty  percent  of 
the  members  of  the  Executive 
Committee,  the  Compensation 
Committee  and  the  Audit  Committee  be 
"Non-Industry"  (including  at  least  one 
Public  Governor  on  the  Comf>ensation 
Committee  and  the  Audit  Committee), 
and  that  the  Nominating  Committee  be 
composed  of  fifty  percent  Non-Industry 
and  fifty  percent  Member 
representatives.  Currently,  the  Audit, 
Executive,  and  Compensation 
Committees  have  this  balance,  but  such 
balance  is  not  required.  The  Nominating 
Committee  currently  has  five  members, 
two  of  which  are  Non-Industry.  The 
change  to  require  balanced  committees 
would  be  effective  upon  SEC  approval 
of  the  proposed  rule  change  for  these 
committees,  except  the  Nominating 
Committee.  One  additional  Non- 
Industry  person  would  be  added  to  the 
Nominating  Committee  to  achieve 
balance  in  conjunction  with  the  1999 
Annual  Election. 

Currently  there  are  no  provisions  in 
the  Exchange's  Constitution  or  Rules 
which  specify  the  Member/Non- 
Industry  makeup  of  a  quorum.  The 
current  quorum  requirement  for  the 
Board  and  the  Compensation  and  Audit 
Committees  is  one-half  of  their 


^  The  current  Constitution  and  Rules  refer  to 
those  persons  who  are  "active  on  the  floor  of  the 
Exchange"  as  floor  Governors,  although  a  specific 
deRnition  is  not  included.  These  persons  have  been 
interpreted  to  include  floor  members  acting  as,  i.e., 
floor  brokers,  market  makers  or  specialists.  The 
definition  of  "On-Floor"  is  somewhat  broader  in 
scope,  and  will  include  all  persons  associated  with 
floor  members  under  the  current  interpretation. 
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members,  and  for  the  Executive  and 
Nominating  Committees,  a  majority  of 
their  members.  Under  the  proposed 
amendments,  a  quorum  for  the 
transaction  of  business  on  the  Board  of 
Governors,  tlie  Nominating  Committee, 
the  Executive  Committee,  the 
Compensation  Committee  and  the  Audit 
Committee  would  also  require  not  less 
than  fifty  percent  of  the  number  of  Non- 
Industry  Board  members  or  committee 
members,  as  applicable.  To  lessen  the 
possibility  that  the  Exchange  would  not 
be  able  to  transact  business  because  at 
least  half  of  the  Non-Industry  Board  or 
Committee  members  caimot  attend  a 
meeting,  the  proposed  amendment 
would  allow  the  Exchange  to  obtain  pre- 
meeting  waivers  of  attendance  from  the 
Non-Industry  Qoard  or  Committee 
members.  If  at  least  fifty  percent  of  the 
Non-Industry  Board  or  Committee 
members  are  either  present  at  a  meeting 
or  have  waived  their  attendance  for  the 
meeting  after  receiving  notice  of.  and  an 
agenda  for.  such  meeting,  then  the 
requirement  that  at  least  fifty  percent  of 
the  Non-Industry  Board  or  Committee 
members  be  present  to  constitute  a 
quorum  will  be  deemed  satisfied. 

Term  limits  for  Governors  will  also  be 
changed  under  the  pro(>osed 
amendments.  Currently,  Member 
Governors  who  have  served  ail  or  part 
of  two  terms  must  be  off  the  Board  for 
a  minimum  of  one  year  before  they  may 
again  serve  in  such  capacity.  Non- 
member  Governors  currently  have  no 
term  hmit.  The  proposed  changes 
impose  a  three  term  limit  on  both  Non- 
Industry  and  Member  Governors.  In 
addition,  partial  terms  will  no  longer 
count  towards  the  term  limit.  After 
serving  three  complete  terms.  Governors 
would  have  to  remain  off  the  Board  in 
such  capacity  for  a  minimum  of  two 
years  (an  increase  from  the  current  one 
year  hiatus  requirement). 

The  proposed  rule  changes  also 
impose  an  attendance  requirement  on 
Governors.  It  will  require  a  Board 
member  to  attend  seventy-five  percent 
of  the  full  Board  meetings  on  an  annual 
basis  (e.g.,  four  out  of  five  Board 
meetings)  or  face  removal  from  the 
Board.  The  CHX  believes  that  Board 
member  participation  is  extremely 
important  and  should  be  required  in 
order  for  a  Governor  to  continue  on  the 
Board. 

Taken  as  a  whole,  the  changes 
brought  about  the  proposed 
amendments  will  have  a  beneficial 
impact  on  the  Board  and  the  Exchange. 
Changing  the  composition  of  the  Board 
to  increase  the  number  and  percentage 
of  Non-Industry  Governors  will  help 
diversify  the  Board  and  broaden  its 
perspective.  Requiring  a  Member/Non- 


Industry  balance  for  the  Board  and 
certain  committees  in  terms  of 
membership  and  quorums  will  ensure 
that  diverse  and  representative  bodies 
are  participating  in  the  Exchange's 
business  and  decision-making 
processes.  Eliminating  the  geographical 
distinction  for  Member  Governors  will 
provide  the  Nominating  Committee  with 
more  flexibility  and  will  eliminate  an 
arbitrary  distinction  in  recognition  of 
the  Exchange's  national  constituency. 
Imposing  term  limits  on  all  Governors 
will  foster  a  healthy  influx  of  fresh 
perspectives  on  the  Board.  Setting 
attendance  requirements  will  promote 
attendance  and  thus  enhance 
participation  in  Board  meetings. 

To  prevent  imdue  disruption  of  the 
Board,  the  transition  from  the  Board  as 
currently  constituted  to  the  Board 
required  by  the  proposed  amendments 
will  occur  over  the  course  of  the  next 
three  years.  It  will  involve  normal 
attrition  due  to  Governors  reaching  the 
end  of  term  limits  as  currently  set. 
necessitating  an  adjustment  in  the 
phase-in  of  the  three  term  limit.  Member 
Governors  completing  their  second  full 
or  partial  term  in  the  Classes  expiring  in 
1998  and  1999  would  continue  to  have 
a  two  term  limit  (and  thus  would  not  be 
eligible  for  re-election  at  that  time)  and 
Non-Industry  Governors  completing 
their  third  full  term  (or  more)  in  those 
two  classes  would  be  permitted  to  serve 
out  their  existing  term  plus  be  eligible 
for  one  additional  term.  These 
transition-related  rules  are  designed  to 
facilitate  the  changes  in  board  size  and 
composition  described  above. 

The  transition  will  also  require 
adjustments  to  the  sizes  of  the  Classes 
of  Governors  The  Governors  will  still 
be  divided  into  three  Classes,  but  the 
size  and  composition  will  be  adjusted  as 
follows:  At  the  1998  annual  election. 
Class  I  will  be  reduced  by  two  Member 
Governors.  At  the  1999  annual  election, 
Class  II  will  be  reduced  by  four  Member 
Governors.  At  the  2000  annual  election. 
Class  III  will  be  reduced  by  one  Member 
Governor  and  Class  n  will  be  increased 
by  one  Member  Governor.  The  Board  of 
Governors  will  be  increased  by  three 
Non-Industry  Governors  by  the  1999 
annual  election  to  serve  for  staggered 
terms  so  as  to  balance  the  Classes  as 
determined  by  the  Nominating 
Committee. 

Also  proposed  are  certain  technical 
changes  to  the  Constitution.  The  first 
would  codify  a  current  practice  that  the 
Chairman  cannot  be  an  On-FIoor 
Member.  In  approving  changes  to  the 
Exchange's  Constitution  in  1992  to 
require  a  floor  member  Vice  Chairman, 
the  SEC,  in  its  approval  order,  stated  its 
view  that  the  Chairman's  position 


should  not  also  be  held  by  a  floor 
member.*  The  proposed  amendment 
explicitly  states  this  in  the  Constitution. 

In  addition,  the  proposed  changes 
would  amend  the  Constitution  so  that 
no  person  shall  participate  in  the 
"determination"  as  opposed  to 
"adjudication"  (as  currently  worded)  of 
any  matter  in  which  he  or  she  is 
personally  interested.  This  change 
would  expand  the  coverage  of  this 
provision,  which  pertains  to 
disqualification  of  Governors  fit>m 
participation  in  Board  actions.  In  order 
to  prevent  the  scope  of  the  provision 
trom  being  too  broad,  language  has  been 
added  that  makes  it  clear  that  Member 
Governors  are  not  precluded  (by  being 
deemed  personally  interested)  bom 
participating  in  decisions  in  the  normal 
course  of  business  that  affect  members 
of  classes  of  members  in  general. 

Finally,  a  number  of  other  revisions  to 
the  Constitution  and  Rules  are  proposed 
for  the  sake  of  organization  or  accuracy. 
For  instance,  the  term  "member,"  when 
used  in  Article  IV.  Sections  3  and  4  of 
the  Constitution  (regarding  the 
Nominating  Committee)  to  refer  to  a 
member  of  the  committee  or  a  Class  and 
not  necessarily  a  member  of  the 
Exchange  is  being  changed  to  "person" 
or  otherwise  modified  whenever 
necessary  for  clarification.  In  addition, 
the  reference  to  "member"  in  Article  IV. 
Section  14  of  the  Constitution  (regarding 
voting  designees)  is  being  clarified  to 
specifically  refer  to  a  member  of  the 
Exchange.  Further.  Article  IV,  Rules  7 
and  8  of  the  Rules  (regarding  the 
Compensation  Committee  and  the  Audit 
Committee)  are  being  amended  to  reflect 
the  use  of  the  terms  Non-Industry  and 
On-Floor. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(3)  of  the  Act '  in  that  more 
Governors  shall  be  representative  of 
investors  and  not  associated  with  a 
member  of  the  Exchange,  broker  or 
dealer  while  promoting  the  opportunity 
to  assure  fair  representation  of  CHX 
members  in  the  selection  of  nominees 
for  Governors  and  the  administration  of 
the  affairs  of  the  Exchange. 
Additionally,  the  Exchange  believes  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  B  as  it  is  designed  to  prevent 
fiaudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 


*  Securities  Exchange  Act  Release  No.  31633 
(December  22.  1992).  57  FR  62402  (Oeceinl>er  30, 
1992)  (File  Nos.  SR-MSE-92-12  and  SR-MSE-92- 
13). 

» 15  U.S.C  78s(b)(3). 

•15U.S.C.  78$0))(5). 


principles  of  trade  and  in  general  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bunlen  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Eflfectiveneu  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commiasion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiatar  or  within  such  other  period  (i) 
as  the  Comgiission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  by  order  approve  such 
proposed  rule  change,  or  (B)  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved. 

IV.  Sfriicitation  of  Conunents 

Interested  persons  are  invited  to 
stibmit  written  data,  views  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  five  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section.  450  Filth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-36 
and  should  be  submitted  by  February 
26.  1998. 


For  the  Commissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maigaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-2886  Filed  2-4-98;  8:45  am] 

BUXMiQ  CODE  a01»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RataM*  No.  34-38504;  Hie  No.  SR-NASO- 
•7-01] 

S«lf-Regulatory  Organizations;  Notice 
Of  Filing  and  Immedlata  Effacttvanass 
of  Propoaad  Rula  Changa  by  tha 
National  AaaodatkHi  of  Saeuritias 
Daalara,  Inc.  Ralating  to  laauar  Rlings 
of  Pariodtc  Raporta  Through  tha 
EDQAR  Syatam 

January  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  26. 1998,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
vtrith  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sul»tance  of 
the  Proposed  Rule  Change 

Nasdaq,  pursuant  to  Rule  19b-4  under 
the  Act,  is  herewith  filing  a  proposed 
rule  change  to  NASD  Rule  4310  ("Rule 
4310")  and  NASD  Rule  4320  ("Rule 
4320")  to  permit  issuers  that  file 
periodic  reports  through  the  SEC's 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  ("EDGAR")  system  to  stop 
submitting  separate  paper  filings  with 
Nasdaq.  The  hill  text  of  the  proposed 
rule  change  is  provided  below  in 
Exhibit  A. 


'  17  CFR  20O.3O-3(a)(12). 

'15  U.S.C  78s(b)(l). 

2  On  January  26, 1998.  Nasdaq  filed  Amendment 
No.  1  to  the  proposal.  See  Letter  from  Robert  E. 
Aber,  Vice  President  and  General  Counsel,  Nasdaq, 
to^therine  England.  Assistant  Director.  Division 
of  Market  Regulation,  Commission,  dated  January 
23. 1998  ("Amendment  No.  1").  The  NASD  initially 
submitted  the  proposal  on  December  12,  1997.  At 
the  staffs  request,  however,  the  NASD  filed 
Amendment  No.  1  to  the  proposed  rule  change  on 
January  26. 1998.  Amendment  No.  1  makes 
technical  corrections  to  proposed  rule  language  and 
clariHes  issues  relating  to  the  purpose  of.  and 
statutory  basis  for.  the  proposed  rule  change. 


n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Role 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  4310(c)(14)  and  Rule  4320(e)(12) 
require  issuers  to  file  with  the 
Association  and  Nasdaq,  respectively, 
three  copies  of  all  reports  filed  or 
required  to  be  filed  with  the 
Commission.  Rule  4310(c)(14)  also 
requires  the  filing  of  three  copies  of 
"other  doaunents"  filed  or  required  to 
be  filed  with  the  Commission.  Effective 
July  1. 1997,  Nasdaq  implemented  its 
electronic  interface  with  the  EE)GAR 
system,  the  SEC's  on-line  database  and 
filing  service.  The  link  provides  Nasdaq 
with  direct  access  to  an  issuer's 
electronic  filings  with  the  Commission. 
Electronic  filing  enables  companies  to 
disseminate  information  to  investors 
and  market  participants  at  a  faster  and 
more  cost-effective  rate  than  traditional 
paper-based  filing  methods.^  To  relieve 
com]}anies  of  the  burden  and  cost  of 
providing  separate  paper  copies  of 
filings  to  Nasdaq,  the  proposed  rule 
change  provides  that  a  company  that 
files  its  periodic  reports  through  EEX^AR 
fulfills  its  filing  obligations  imder  NASD 
Rule  4310  and  NASD  Rule  4320  and  is 
not  required  to  file  hard  copies  with 
Nasdaq.  The  proposed  rule  change  does 
not  affect  companies  that  do  not  use 
EDGAR  and  instead  continue  to  file 
paper  reports  with  the  SEC.  These 
companies  are  still  required  to  provide 
three  copies  of  all  filings  to  Nasdaq 
pursuant  to  Rule  4310  or  Rule  4320. 
Finally,  the  proposed  rule  also  makes 
conforming  changes  to  Rule  4320. 
Specifically,  the  proposed  rule  change 
conforms  the  text  of  Rule  4320(e)(12)  to 
the  text  of  Rule  4310(c)(14)  by  clarifying 


^  See  Rulemaking  for  EDGAR  Systems.  Securities 
Act  Release  No.  6944  (July  23. 1992).  57  FR  35070 
(Aug.  9.  1992):  Rulemaking  for  EDGAR  Systems. 
Securities  Act  Release  No.  6977  (Feb.  23.  1993).  58 
FR  14628  (Mar.  18. 1993):  and  Use  of  Electronic 
Media  for  Delivery  Purposes  for  discussions  of  the 
benefits  of  electronic  filing.  Securities  Act  Release 
No.  7233  (Oct.  6.  1995).  60  FR  53458  (Oct.  12. 
1995). 
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that  the  rule  requires  the  Bling  with 
Nasdaq  of  "other  documents"  and  by 
clarifying  that  the  rule  applies  to  all 
re{>orts  and  other  documents  filed  with 
the  Commission,  even  if  they  are  not 
required  to  be  filed. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  The  use 
of  electronic  filing  will  permit  Nasdaq 
to  have  access  to  information  quickly 
and  efficiently,  thus  assisting  Nasdaq  in 
the  application  of  its  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices.  The  acceptance  of 
electronic  filings  by  Nasdaq  also 
removes  an  impediment  to  those 
companies  that  file  electronically  with 
the  SEC  because  those  companies  no 
longer  will  be  required  to  separately  file 
paper  copies  with  Nasdaq. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

HI.  Date  of  Efhctivenew  of  the 
Propoeed  Rule  Change  and  TimiBg  for 
Commiiaion  Action 

The  proposed  rule  change  has  become 
effective  immediately  upon  filing 
pursuant  to  Section  19(b)(3)(A)(i)  and 
(iii)  of  the  Act  and  paragraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
NASD  and  is  concerned  solely  with  the 
administration  of  the  NASD.  The 
profKMed  rule  change  merely  provides 
an  alternative  method  for  an  issuer  to 
satisfy  an  existing  requirement  in  the 
NASD  Rules  to  provide  information  to 
Nasdaq,  thereby  removing  an 
unnecessary  burden  on  companies  that 
file  electronically  with  the  Commission 
through  EDGAR,  and  will  not  affect  the 
availability  of  information  to  Nasdaq  or 
investors.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change. 


the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-91  and  should  be 
submitted  by  February  26, 1998. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margarat  H.  McFarland, 
Deputy  Secretary. 

Exhibit  A — Proposed  New  Language  Is 
in  Italics 


4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

(aHb)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(1H13)  No  change. 

(14)  The  issuer  shall  file  with  the 
Association  three  (3)  copies  of  all 
reports  and  other  documents  filed  or 
required  to  be  filed  with  the 
Commission.  This  requirement  is 
considered  fulfilled  for  purposes  of  this 
paragraph  if  the  issuer  files  the  report  or 
document  with  the  Commission  through 
the  Electronic  Data  Gathering,  Analysis, 
and  Retrieval  ("EDGAR")  system.  An 
issuer  that  is  not  required  to  file  reports 
with  the  Commission  shall  file  with  the 


Association  three  (3)  copies  of  reports 
required  to  be  filed  with  the  appropriate 
regulatory  authority.  All  required 
reports  shall  be  filed  with  the 
Association  on  or  before  the  date  they 
are  required  to  be  filed  with  the 
Commission  or  appropriate  regulatory 
authority.  Armual  reports  filed  with  the 
Association  shall  contain  audited 
financial  statements. 
(15H27)  No  change. 

(d)  No  change. 

i?uye  4320.  Qualification  Requirements 
for  Non-Canadian  Foreign  Securities 
and  American  Depositary  Receipts 

(aHd)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b),  or  (c) 
and  (d),  the  security  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(iHll)  No  change. 

(12)  The  issuer  shall  file  with  Nasdaq 
three  (3)  copies  of  all  reports  and  other 
documents  filed  or  required  to  be  filed 
with  the  Commission.  This  requirement 
is  considered  fulfilled  for  purposes  of 
this  paragraph  if  the  issuer  files  the 
report  or  document  with  the 
Commission  through  the  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system.  All  required  reports 
must  be  filed  with  Nasdaq  on  or  before 
the  date  they  are  required  to  be  filed 
with  the  Commission. 

(13)-(23)  No  change. 

(f)  No  change. 

IFR  Doc.  98-2887  Filed  2-4-98;  8:45  am] 
MLUNQ  OOOE  M10-01-H    . 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaae  Na  34-M602:  Pile  No.  8R-MSCC- 
97-10] 

S«lf-R«gulatory  Organizations; 
National  SacuritlM  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Estat}lishing  a 
New  Category  of  Fund  Member  for 
Investment  Advisers  in  Mutual  Fund 
Services 

January  30. 1998. 

On  August  25, 1997,  the  National 
Securities  Clearing  Corporation 
("NSCC  )  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-97-10)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
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on  December  15, 1997.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC's  mutual  fund  services  ("MFS") 
are  designed  to  enable  NSCC  members 
to  process  and  to  settle  on  an  automated 
basis  mutual  fund  purchase  and 
redemption  orders  and  to  transmit 
registration  instructions.  NSCC 
currently  provides  for  two  categories  of 
fund  member  in  MFS:  (1)  Principal 
underwriters  which  are  registered 
broker-dealers  under  the  Act  and  (2) 
investment  companies  which  are 
registered  under  the  Investment 
Company  Act  of  1940.  Although  the 
Commission  previously  approved 
amendments  to  NSCC's  Addendimi 
1(B)(2)  of  its  Procedure  to  add  standards 
of  financial  responsibiUty  and 
operational  capabiUty  for  investment 
company  fund  members,  the  list  of 
eligible  fund  members  contained  in 
Rule  51  was  not  amended  to  include 
investment  companies.^  Rule  51, 
Section  1  is  now  amended  to  include 
this  category  of  fund  member. 

The  proposed  rule  change  also 
expands  the  category  of  eligible  fund 
members  to  include  registered 
investment  advisers  as  defined  in 
Section  202(a)(ll)  of  the  Investment 
Advisers  Act  of  1940.  To  be  eligible  for 
membership  in  MFS,  a  nonguaranteed 
service  of  NSCC,  investment  advisers 
will  need  (a)  to  be  registered  with  the 
Commission  imder  the  Investment 
Advisers  Act  of  1940  and  (b)  to  have  a 
minimum  of  $25  million  in  assets  under 
management  and  $100,000  in  total  net 
worth. 


2  Securities  Exchange  Act  Release  No.  39416 
(Decennber  9. 1997),  62  FR  6S728. 

>  Securities  Exchange  Act  Release  No.  33S25 
(January  26, 1994).  59  FR  4959. 


II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
NSCC's  obligations  under  the  Act 
because  the  proposed  rule  change 
allows  families  of  self-distributed  no- 
load  funds  to  join  MFS  through  an 
investment  adviser  rather  than  through 
each  of  their  separate  investment 
companies.  As  a  result,  these  funds  will 
now  be  able  to  take  full  advantage  of  the 
benefits  of  a  single  membership,  such  as 
net  settlement,  reduced  costs,  and 
operational  efficiencies.  Thus,  the 
proposal  should  reduce  the  number  of 
securities  movements  and  settlement 
payments  needed  to  settle  trades  and 
therefore  is  consistent  with  the  Act's 
goal  to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-97-10)  be  and  hereby  is 
approved. 

For  the  Cominission  by  the  Division  of^ 
Market  Regulation,  pursuant  to  delegated 
authority.* 


«15U.S.C78q-l(bK3MF)- 
>  17  CFR  20O.3O-3(a)(12}. 


Margaret  H.  NfcFarland, 

Deputy  Secretary. 

[FR  Doc.  98-2888  Filed  2  4  98:  8:45  am] 

BILLMG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Put>lic  Notica  No.  2713] 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export 
Licenses,  Correction  to  Put>lic  Notice 
No.  2652 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
§2776). 

^FECnvE  DATE:  As  shown  on  each  of 
the  six  letters  attached. 
FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Pohtical-Military  Affairs,  Department  of 
State  {(703)  875-6644). 
SUPPLBiENTARY  INFOMMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  section  36(c)  must 
be  pubUshed  in  the  Federal  Re^ster 
when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 

Dated:  January  13, 1998. 
Wiliiam  |.  Lotvell, 

Director,  Office  of  Defense  Trade  Controls. 

BHJJNG  CODE  4710-2t-M 


♦  17  CFR  200.30-3(a)(12). 


'15U.S.C.  78s(b)(l). 


5988 


Federal  Register /Vol.  63.  No.  24 /Thursday.  February  5.  1998 /Notices 


I 


United  Sutet  Department  of  State 
Wa»Hm0ttm,D.C.    ZOSiO 

OCT  31  07 


Daar  Mr.  Speaker: 

Pursuant  to  saction  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
license  for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  the  AGM-65A  and  AGM- 
65B  TV,  AGM-65G  IR,  and  AGM-65H  TV  Upgrade  Maverick  Weapon 
System  for  integration  into  the  Hellenic  Air  Force 
Command's  F-16,  A-7  and  F-4  aircraft. 

The  United  States  Government  ia  prepared  to  license 
the  export  of  these  items  having  taken  into  account 
political,  military,  economic,  human  rights,  and  arms 
control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cduse  convpetitive 
harm  to  the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 

Enclosure: 

Transmittal  No.  DTC-88-97 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 
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■'■v--: 


United  Sutea  Department  of  State 
Wmhington,  D.C    20520 


MOV      7 


li^ 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  notification  of  a  proposed 
license  for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract  in  the  amount  of 
$50,000,000.00  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  export  to  the  Japan  Defense  Agency  of  knock- 
down kits  for  the  Multiple  Launch  Rocket  System. 

The  United  States  Government  Is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  although  unclassified,  contains 
business  information  submitted  to  the  Department  of  State  by 
the  applicant,  publication  of  which  could  cause  competitive 
harm  to  the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 

Enclosure: 

Transmittal  DTC-98-97 

The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 
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United  States  Department  cf  State 
WoMhingtoa,  D.C.    20SZO 


NOV      6    ivT 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Am»  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  Technical 
Assistance  Agreement  with  Germany  and  Sweden. 

The  transaction  described  in  the  attached  certification 
involves  development  of  a  demonstration  aircraft  for  proof  of 
concept  of  tailless  flight  and  extremely  short  takeoff  and  landing 
(BSTOL)  technologies. 

The  United  States  Oovemment  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department*  of  State  by  the  applicant, 
publication  of  which  could  cause  conpetitive  harm  to  the  Utaited 
States  firm  concerned. 

Sincerely, 


Barbara  La) 
Aseistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC-112-97 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 
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United  Sutee  Department  of  Sute 
Washington,  D.C.    20520 

NOV       6         ' 


Dear  Mr.  Speaker: 

Pursuant  to  sections  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith  notification  of  a  proposed 
license  for  the  export  of  major  defense  equipment  sold  under 
a  contract  in  the  amount  of  $14,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  export  to  Singapore  of  ten  (10)  Boeing  CH-47SD 
helicopters,  spare  parts,  grovmd  sui^ort  equipment,  flight 
simulator,  auid  technical  data  for  the  Ministry  of  Defense. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  hximan  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  conpetitive  harm 
to  the  United  States  firm  concerned. 

Sincerely, 


Barbara  Larkin 
Assistemt  Secretary 
Legislative  Affairs 


Enclosure: 

Transmittal  No. 


DTC-113-97 


The  Honorable 

Newt  Gingrich,  Speaker, 

House  of  Representatives. 
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United  Sutet  Departmeat  of  Sute 
Waihmgum,  D.C    20520 

OCT  3i  1997 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  export  of 
defense  articles  or  defense  services  sold  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  provision  to  the  United  Kingdom  of  technical  data 
support,  specifications  and  instructions  for  the  Electro-Optical 
Surveillance  and  Detection  System  (EOSDS)  of  the  Nimrod  2000 

program. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights^  and  arms  control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the  applicant, 
publication  of  which  could  cause  competitive  harm  to  the  United 
States  firm  concerned. 

Sincerely, 


Barbara  Larlcin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure: 

.  Transmittal  No.    DTC-126-97 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 
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United  Sutes  Department  of  State 
Watkingtoit,D.C.    20S20 

OCT  31  1997 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  export  of 
defense  articles  or  defense  services  sold  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  provision  to  the  United  Kingdom  of  technical  data 
support,  specifications  and  instructions  for  the  Electro-Optical 
Surveillance  and  Detection  System  (EOSDS)  of  the  Nimrod  2000 
program. 

The  United  States  Governmant  is  prepared  to  license  the 
export  of  these  items  having  taken  Into  account  political, 
military,  economic,  human  rights,  and  arms  control  considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the  applicant, 
publication  of  which  could  cause  ccMnpetitlve  harm  to  the  United 
States  firm  concerned. 


Sincerely, 


a-uA^ 


Barbara  Larkln 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal   No.    DTC-127-d7 


The  Honorable 

Newt  Gingrich, 

Speaker  of  the  House  of  Representatives. 


(FR  Doc.  98-2767  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Announcement  of  Changes  6, 7,  and  8 
of  the  Standard  Clauses 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  Changes  6,  7  and  8  of  the 
standard  clauses  used  in  FAA 
procurement  contracts  and  Screening 
Information  Requests  (SIR),  as  well  as 
the  latest  versions  of  the  real  property 
and  utility  clauses. 
ADDRESSES:  The  complete  text  of 
Changes  6.  7  and  8  of  the  standard 
clauses  and  the  latest  versions  of  the 
real  property  and  utility  clauses  are 
available  on  the  Internet  at  http:// 
fast.faa.gov/.  Use  of  the  Internet  World 
Wide  Web  Site  is  strongly  encouraged 
for  access  to  copies  of  the  current 
clauses.  If  Internet  service  is  not 
available,  requests  for  copies  of  these 
documents  may  be  made  to  the 
following  address:  FAA  Acquisition 
Reform,  ASU-100.  Rm.  435,  800 
Independence  Avenue,  SW, 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Lankford.  Procurement 
Management  Branch,  Federal  Aviation 
Administration,  Rm.  435.  800 
Independence  Avenue,  SW,  Washington 
DC  20591.  (202)  267-8407. 
SUPPt.EMENTARY  INFORMATION:  On 
October  31.  1995.  Congress  passed  an 
Act  Making  Appropriations  for  the 
Department  of  Transportation  and 
Related  Agencies,  for  the  Fiscal  Year 
Ending  September  30,  1996.  and  for 
Other  Purposes  (The  1996  DOT 
Appropriations  Act).  On  November  15, 
1995,  the  President  signed  this  bill  into 
law.  In  Section  348  of  this  law,  Congress 
directed  the  Administrator  of  the  FAA 
to  develop  and  implement  a  new 
acquisition  management  system  that 
addresses  the  unique  needs  of  the 
agency.  The  new  FAA  Acquisition 
Management  System  went  into  effect  on 
April  1,  1996. 

[See  Notice  of  availability  at  61  PR  13153 
(April  4.  1996)1. 

The  Air  Traffic  Management  System 
Performance  Improvement  Act  of  1996, 
title  II  of  the  Federal  Aviation 
Reauthorization  Act  of  1996.  Public  Law 
104-264.  October  9.  1996.  expanded  the 
procurement  reforms  previously 
authorized  by  the  1996  DOT 
Appropriations  Act.  Amendment  01 
implements  title  11  and  makes  other 


necessary  changes  to,  and  clarifications 
of,  the  FAA  Acquisition  Management 
System. 

Issued  in  Washington,  DC,  on  January  30, 
1998. 
Gilbert  B.  Devey.  Jr., 

Director  of  Acquisitions,  ASU-1 . 

(PR  Doc.  98-2835  Filed  2-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Suffolk  County.  New  York 

AOENCY:  Federal  Highway 
Administration  (FHWA),  USDOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Suffolk  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Siracusa.  P.E.,  Regional  Director, 
New  York  State  Department  of 
Transportation,  250  Veterans  Memorial 
Highway,  Hauppauge,  New  York,  11788, 
Telephone:  (516)  952-6632 

or 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration.  New  York  Division, 
Leo  W.  O'Brien  Federal  Building,  9th 
Floor,  Clinton  Avenue  and  North 
Pearl  Street.  Albany,  New  York, 
12207,  Telephone:  (518)  431^127. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare, 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  NY 
Route  25  in  Suffolk  County,  Nevy  York. 
The  proposed  improvement  would 
involve  the  reconstruction  and 
widening  of  about  2.5  miles  of  the 
existing  route  and  crossroad  approaches 
in  the  Town  of  Smithtown  and  the 
Village  of  the  Branch  between  NY  Route 
111  and  NY  Route  347.  Imprpvements  to 
this  corridor  are  considered  necessary  to 
provide  for  the  existing  and  projected 
trafhc  demand  and  to  address  existing 
pavement  and  safety  deficiencies. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
widening  the  existing  mainline  to 
provide:  (a)  Four  lanes  consisting  of  two 
eastbound  travel  lanes,  one  westbound 
travel  lane,  and  one  continuous  center 
left  turn  lane  between  NY  111  and  Terry 
Road  and  (b)  three  lanes  consisting  of 
one  eastbound  travel  lane,  one 
westbound  travel  lane,  and  one 


continuous  center  left  turn  lane  between 
Terry  Road  and  NY  347;  (3)  widening 
the  existing  two  and  three  lane  highway 
to  a  five  lane  section  with  no  shoulders; 
(4)  widening  the  existing  two  and  three 
lane  highway  to  a  five  lane  section  with 
shoulders.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade,  alignment,  shoulder  widths,  and 
intersection  conflgurations. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  provide  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment.  No  formal  NEPA 
scoping  meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Authority:  23  U.S.C.  315.  49  CFR  1.48. 

Issued  on:  January  26, 1998. 
Robert  Arnold, 

District  Engineer.  Federal  Highway 
Administration.  Albany.  New  York. 
|PR  Doc.  98-2844  Piled  2-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33545] 

Turners  island,  LLC — Acquisition  and 
Operation  Exemption— Portland 
Terminal  Co. 

Turners  Island,  LLC  (TI),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
Portland  Terminal  Company  (PT)  and  to 
operate  approximately  1.09  miles  of  rail 
line  designated  as  Yard  3  Track 
extending  between  Engineering  Station 
82  +  03  and  Engineering  .Station  23  +  97, 
in  South  Portland,  Cumberland  County. 


ME.'  In  addition,  TI  will  also  acquire 
incidental  trackage  rights  over  PT's  rail 
line  between  Engineering  Station  82  -»■ 
03,  where  it  intersects  with  the  line 
being  acquired,  and  Engineering  Station 
148  +  72  on  Yard  3  Track,  in  South 
Portland,  a  distance  of  approximately 
1.27  miles. 

The  transaction  is  expected  to  be 
consummated  after  the  January  29, 1998 
effective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33545,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Peter  A. 
Greene,  Esq.,  Thompson  Hine  &  Flory 
LLP,  1920  N  Street,  NW.,  Washington, 
DC  20036. 

Decided:  January  28, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vamon  A.  Willumt, 
Secretary. 
[FR  Doc.  98-2727  Filed  2-4-98;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Request  for  Proposals 

PROGRAM  TnuE:  Creative  Arts  Exchange 
Program. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  within  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  PubUc  and  private 
non-profit  organizations  that 
demonstrate  disciplinary  expertise  in 
the  arts  and  humanities  and  meet  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)  may  apply  to 
develop  international  projects  for  visual 
and/or  performing  artists,  educators  and 
arts  administrators.  These  projects  will 
consist  of  residencies  and  programs  in 
which  selected  participants  from  the 
United  States  and  other  countries  work. 


■  FT  received  Board  authorization  to  abandon  this 
line  through  a  notice  of  exemption  in  Portland 
Terminal  Company — Abandonment  Exemption — in 
Cumberland  County.  ME.  STB  Docket  No.  AB-268 
(Sub-No.  15X)  (STB  served  Aiig.  28.  1997). 


leam  or  create  together.  An  overarching 
goal  of  this  program  is  to  foster  on-going 
sustainable  linkages  and  partnerships 
between  arts  organizations  or 
institutions  in  the  U.S.  and  other 
countries.  Participant  exchanges  and 
residencies  offer  benefits  to  artists  and 
arts  administrators  as  well  as  their 
sponsoring  organizations.  Particular 
emphasis  will  be  placed  on  projects  that 
closely  relate  art  and  cultiu«  to 
fiuthering  public  understanding  and 
awareness  of  global  issues  and  social 
concerns  and/or  projects  that  utilize  the 
arts  to  promote  solutions  to  societal 
problems.  Interested  applicants  are 
invited  to  request  and  read  the  complete 
SoUcitation  Package  before  submitting 
their  proposals.  Proposed  projects  must 
be  eligible  in  terms  of  countries/ 
localities  and  disciplines  as  described  in 
the  section  entitled  "Eligibility"  below. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  know^  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
coimtries  *  *  "  ;  to  strengthen  the  ties 
which  unite  us  With  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  The  package  consists  of  a 
Federal  Register  Request  For  Proposals 
(RFP);  a  statement  outlining  the  Project 
Objectives,  Goals  and  Implementation 
(POGI);  and  Proposal  Submission 
Instructions  (PSI).  USIA  projects  and 
programs  are  subject  to  the  availability 
of  funds. 

ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/P-98-29. 
OEAOUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Thursday,  April  2, 1998.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  Approximate  program 
dates:  Project  timetables  should  assiune 


a  funding  date  no  earlier  than  July  15, 
1998.  "^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Program  Officer  Jill  Johansen  in  the 
Cultural  Programs  Section,  Office  of 
Citizen  Exchanges,  E/PY,  Room  568, 
U.S.  Information  Agency,  301  4th  Street, 
S.W..  Washington,  D.C.  20547, 
telephone:  (202)  205-2209,  fax:  (202) 
619-5311,  Internet:  jjohanse®usia.gov  to 
request  a  Solicitation  Package 
containing  more  detailed  award 
information.  Please  request  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

TO  DOWNLOAD  A  SOUCTTATION  PACKAGE 
VIA  INTERNET:  The  entire  SoUcitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 
TO  RECEIVE  A  SOUCTTATION  PACKAGE  VIA 
FAX  ON  DQMANO:  The  entire  Solicitation 
Package  may  be  received  via  the 
Biueau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calhng  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Jill  Johansen  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  aimouncement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  imtil  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMOSKMS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  three  (3) 
copies  of  the  full  package  plus  (11) 
eleven  additional  copies  of  Tabs  A-E  of 
your  proposal  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/P-98-29. 
Office  of  Grants  Management.  E/XE, 
Room  326.  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASQI  text 
(DOS)  format  with  a  maximimi  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
DIVERSITY,  FREEDOM  AND  DEMOCRACY 
GUIDEUNES:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
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maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  diffisrences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specihc  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy",  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

8UPPt.BMENTARY  INFORMATION: 
Orenriew 

The  Creative  Arts  Exchanges  Program 
within  the  Office  of  Citizen  Exchanges 
works  with  U.S.  non-profit 
organizations  to  develop  cooperative 
international  group  projects  that  provide 
opportimities  for  American  and  foreign 
participants  to  work  together  and 
increase  their  understanding  of  each 
other's  cultural  and  artistic  life  and 
traditions.  Proposed  projects  should 
include  a  substantive  and  integral  role 
for  USIA's  colleagues  stationed  at 
United  States  Information  Service 
(USIS)  posts  overseas.  Our  posts  carry 
out  activities  that  support  USIA's 
mission  to  increase  mutual 
understanding  between  the  United 
States  and  other  countries  and  to 
promote  international  cooperation  in 
education  and  cultural  fields.  USIS  post 
ofHcers  have  access  to  and  in-depth 
knowledge  of  the  arts  communities 
where  they  are  stationed.  Their  active 
participation  in  creative  aris  exchange 
projects  increases  the  success  and 
viability  of  our  programs. 

We  seek  proposals  from  U.S. 
organizations  that  have  disciplinary 
expertise  in  the  arts  and  humanities  as 
well  as  broad  outreach  and  networking 
capabilities  into  American  arts  and 
cultural  activities  nationwide. 
International  projects  in  the  United 
States  or  overseas  may  involve  arts 
administrators,  playwrights,  theater 


directors,  arts  managers,  experts  on 
copyright  protection  for  artists, 
choreographers,  him  makers,  cultural 
tourism  specialists,  visual  artists, 
writers  and  poets.  Arts  administration 
programs  can  include  topics  such  as 
fundraising,  community  outreach, 
voluntarism,  arts  management, 
development  and  organizational 
structure.  Cultural  tourism  projects  can 
include  topics  such  as  the  role  of  the 
aris  in  economic  development, 
marketing,  audience  and  program 
development,  ari  preservation  and 
cultural  patrimony. 

Visual  and  performing  arts  projects 
should  demonstrate  a  relationship  to 
societal  and/or  global  concerns  such  as: 
conflict  resolution,  global  cooperation, 
energy  conservation  and  environmental 
management,  the  role  of  women  in 
society,  teaching  tolerance  and  race 
relations.  Proposals  including 
performances  and/or  small  exhibitions 
need  to  demonstrate  that  the 
performance  or  exhibition  is  integral  to 
the  creative  process.  Projects  in  which 
exhibitions  and/of  performances  are  the 
sole  program  activity  will  not  be 
supported  under  this  competition. 

Organizations  interested  in  museum/ 
curatorial  projects  should  contact  the 
American  Association  of  Museums 
(AAM)  International  Partnerships 
Among  Museums  (IP AM]  Program  at: 
1575  Eye  Street,  NW.,  Suite  400, 
Washington,  DC  20005;  telephone  (202] 
289-1818;  FAX:  (202)  289-6578.  We 
will  not  accept  direct  applications  from 
museums  for  international  projects. 

Guidelines 

Proposed  projects  should  involve  the 
following  components: 

1.  An  international  exchange  of- 
professionals  in  the  Gelds  Usted  above; 

2.  The  development  of  institutional 
linkages  between  American 
organizations  and  their  counterparts  in 
other  countries; 

3.  Travel  of  participants  to  or  from  the 
United  States,  preferably  in  both 
directions; 

4.  Assurances  of  quality,  fairness, 
balance  and  openness  in  the  selection  of 
project  participants; 

5.  Residencies  that  provide 
substantive  learning  opportunities  for 
participants. 

Drafts  of  all  printed  materials 
developed  for  this  program  using  USIA 
funds  should  be  submitted  to  the 
Agency  for  review  and  approval.  USIA 
must  receive  a  royalty-free,  non- 
exclusive and  irrevocable  right  to 
reproduce,  publish  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so.  Funded 
projects  must  acknowledge  USIA 


sponsorship  in  all  printed  project 
materials  and  official  project 
doctmients. 

Special  Conditions  and  Exclusions 

1.  USIS  posts  should  be  given  the 
option  of  nominating  foreign  program 
participants.  Final  participant  selection 
decisions  will  be  made  by  the  grantee 
organization  in  consultation  with  USIS 
posts. 

2.  Proposals  involving  more  than  one 
country  are  preferred.  However,  single- 
country  projects  that  have  strong  USIS 
post  support  and  clearly  demonstrate 
the  potential  for  creating  and 
strengthening  linkages  between  foreign 
and  U.S.  institutions  are  also  welcome. 
Organizations  are  strongly  urged  to 
consult  posts  prior  to  submission  of  any 
proposals,  especially  when  considering 
single-country  projects. 

3.  Proposals  involving  foreign 
organizations  should  identify  them  and 
clearly  define  their  role  in  the  project. 
Letters  of  commitment  from  these 
organizations  should  be  included  in  the 
proposal  package.  Prospective 
applicants  should  consult  with  USIS 
posts  regarding  such  organizations  prior 
to  submitting  their  proposals. 

4.  Proposals  centering  on  Rims  or 
videos  must  deal  with  &e  creative 
aspects  of  film  or  video  making.  Projects 
may  include  story  development,  other 
aspects  of  the  creative  process,  or 
management  issues  like  funding  and 
distribution.  They  should  not  include 
installations,  screenings,  competitions, 
full  scale  film  production  or 
distribution,  or  any  other  type  of  project 
prohibited  in  this  announcement. 

The  following  types  of  projects  are 
ineligible  for  support: 

1.  Projects  consisting  solely  of 
vocational  and  technical  training; 

2.  Scholarly  programs,  long-term 
academic  study  or  training  programs, 
and  student  and/or  faculty  exchanges 
(Organizations  interested  in  programs  of 
this  nature  should  contact  USIA's  Office 
of  Academic  Programs — 202-619-6409): 

3.  Projects  that  solely  consist  of 
speaking  tours,  conferences,  research 
projects,  research  for  project 
development  purposes,  festivals, 
publications  and  international  arts 
competitions; 

4.  Youth  or  youth-related  activities 
(participants  under  age  25)  or  projects 
for  the  exchange  of  amateurs  or  semi- 
professionals; 

5.  Study  tours  and  observerships;  - 

6.  Projects  in  the  fields  of  historical 
conservation  and  preservation; 

7.  Projects  for  Eastern  European  or 
MIS  countries  other  than  those  specified 
under  our  geographic  gtiidelines.  which 


are:  Kyrgyzstan,  Kazakhstan  and 
Uzbekistan. 

USIA  provides  support  to  Sister  Cities 
International  and  Partners  of  the 
Americas.  It  has  agreed  to  partially  fund 
administrative  expenses  of  these 
organizations'  national  offices,  but  will 
not  fund  projects  arising  from  sister  city 
and  partner  state  relationships  once 
they  are  established. 

Geographic  Guidelines 

Proposals  which  address  themselves 
to  various  geographic  regions  of  the 
world,  and  allow  across-the-board 
participation  bom  all  areas  are 
preferred.  In  addition,  preferred  or 
eligible  specific  geoeraphic  areas  are: 

1.  Africa:  Proposals  are  especially 
encouraged  for  projects  in  Africa, 
specifically  those  dealing  with 
indigenous  arts,  copyright  protection  for 
artists,  arts  management  and  eH^orts  to 
develop  long-term  strategies  for 
protecting  the  archaeological  and 
ethnological  cultural  patrimony 
including,  but  not  limited  to, 
sustainable  cultural  tourism  initiatives 
for  economic  development. 

2.  Northern  Africa.  Near/Middle  East 
and  South  Asia  [NEAJ:  Region. 
Proposals  are  also  especially  encouraged 
for  the  NEA  Region.  USIA's  preference 
is  for  performing  or  visual  arts  projects 
in  Morocco  and/or  Timisia.  These  North 
African  countries  enjoy  a  long  history  of 
excellent  relations  with  the  U.S.  as  well 
as  rich  and  diverse  cultures.  Projects 
which  will  demonstratively  result  in 
improved  understanding  of  U.S.  values 
and  strengthening  civil  society  in  one  or 
both  of  these  countries  will  be  given 
priority.  Examples  might  include,  but 
are  not  limited  to,  projects  which 
promote  the  use  of  theater  or  music  to 
increase  environmental  awareness  or 
similar  civic  responsibilities.  Applicants 
are  strongly  encouraged  to  contact  USIA 
posts  in  Tunis  and/or  Rabat  as  they 
develop  these  proposals. 

3.  American  Republics  (South 
America,  Central  America  and  the 
Caribbean):  Preference  will  be  given  to 
proposals  that  focus  on  the  following 
topics  Usted  in  priority:  arts 
administration;  cultural  patrimony; 
cultural  tourism;  and  ethnic  and 
indigenous  arts. 

4.  Western  Europe  and  Canada: 
Proposals  focusing  on  Turkey  will  be 
given  strong  preference. 

5.  Eastern  Europe  and  New 
Independent  States:  Proposals  will  only 
be  accepted  for  projects  focusing  on  arts 
management  and  designed  to  create 
institutional  partnerships  between  U.S. 
arts  organizations  and  arts  organizations 
in  Kyrgyzstan,  Kazakhstan  and 
Uzbekistan. 


6.  East  Asia:  Preference  will  be  given 
to  proposals  that  focus  on  intellectual 
property  protection  in  emerging  Asian 
democracies. 

Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
SoUcitation  Package  for  further  details. 
Administration  of  the  program  must  be 
in  comphance  with  reporting  and     ^ 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 

Proposed  Budget 

Detailed  budgetary  requirements  and 
guidelines  are  included  in  the 
SoUcitation  Package.  Organizations 
must  submit  a  comprehensive  line  item 
budget  based  on  the  specific  guidance  in 
the  Solicitation  Package.  The  maximum 
amount  for  a  grant  reward  imder  this 
competition  is  $75,000.  However, 
Creative  Arts  Exchange  grants  awarded 
through  open  competitions  are  on 
average  approximately  $58,000  with 
many  successful  proposals  coming  in  at 
well  below  this  level.  Grants  awarded  to 
eligible  organizations  v^th  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Organizations 
submitting  proposals  with 
administrative  budgets  that  are 
significantly  less  than  the  grant  amount 
requested  from  USIA  and  cost-sharing 
that  equals  at  least  33%  of  the  entire 
project  budget  will  be  given  preference. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  For  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Area  Offices  and  the  USIA  posts 
overseas,  where  appropriate.  Proposals 
may  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  Agency 


elements.  Fimding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Technically  eligible  apphcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compUance  with  all  reportiiig 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-up  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
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unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  US -Partner Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  USIA  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements.  \ 

NotiScatkm 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  ana  committed 
through  internal  USLA  procedures. 
USIA  should  process  grants  for 
successful  proposals  by  mid-summer. 

D>t0d:  January  26.  1998. 
lohn  P.  LoteUo, 

Associate  Dinctor  for  Educational  and 
Cultural  Affairs. 

|FR  Doc  96-2358  Filed  2-4-98:  8:45  ami 
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UMfTED  STATES  INFORMATION 
AGENCY 

SunvTMr  Institut*  for  Educatorm  From 
South  Africa  and  Namibia 

ACTKM:  Notice— Request  for  Proposals. 


summary;  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  Africa  Branch  of  the  United 
States  Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Accredited,  post- 
secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-l  may 
apply  to  develop  a  Summer  Institute  for 
Educators  from  South  Africa  and 
Namibia.  The  Summer  Institute  will 
provide  a  six- week  academic  training/ 
development  program  for  up  to  28 
educators  implementing  educational 
reform  in  South  Africa  and  Namibia. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  lies  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiual  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  fwaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  announciement  should  refer  to  the 
above  title  and  reference  number  £/ 
AEA-98-01. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Thursday.  March  19, 1998.  Faxed 
documents  will  not  be  accepted  at  anv 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 

The  Summer  Institute  for  Educators 
should  be  programmed  to  encompass 
about  45  days  and  should  begin  on  or 
about  June  13, 1998.  A  variation  in  start 
date  up  to  one  week  beyond  June  13, 
1998  will  be  considered  if  it  is 
necessitated  by  the  host  institution's 
academic  calendar.  No  funds  may  be 
expended  until  a  grant  agreement  is 
signed  with  USIA's  Office  of  Contracts. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs,  Academic 
Exchanges  Division,  Africa  Branch  (E/ 
AEA),  Ellen  S.  Berelson,  Branch  Chief, 
Room  232.  U.S.  Information  Agency. 
301  4th  Street.  SW..  Washington.  DC 
20547.  phone:  202-619-5376.  fax:  202- 
619-6137;  or  e-mail:  eberelsoOusia.gov 
to  request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  the 
information  provided  before 
downloading. 

To  Receive  a  Solicitation  Package  by 
FAX:  Tlie  entire  SoUdtation  Package 
may  be  requested  via  the  Bureau's 
Grants  Information  "Fax  on  Demand" 
System  which  is  accessed  by  calling 
202/401-7616.  Please  request  a  Catalog 
of  available  dociunents  and  order 
numbers  when  first  entering  the  system. 

Please  specify  USIA  Branch  Chief 
Ellen  S.  Berelson  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  OnCe 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  appUcants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Soficitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency.  Ref.:  E/ AEA-98- 
01.  Office  of  Grants  Management.  E/XE, 
Room  326.  301  4th  Street,  SW, 
Washington,  DC  20547. 

Apphcants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  Une 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines.  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  Ufe.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 


including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporation  diversity 
into  the  total  proposal. 

Public  Law  104-319  provides  that  "in 
carrying  out  programs  of  educational 
and  cultural  exchange  in  couintries 
whose  people  do  not  fully  enjoy 
freedom  and  democracy",  USIA  "shall 
take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 
SUPP1.EMPNTARY  INFORMATION: 

Program  Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  solicits 
proposals  for  a  Summer  Institute  for 
Educators  from  South  Africa  and 
Namibia  (SETI).  The  1998  Summer 
Institute  will  provide  participants  with 
intensive  training  in  continuous 
assessment,  outcomes-based  education, 
and  teaching  in  the  large  multi-level, 
multi-lingual,  multi-ethnic  classroom. 
These  topics  correspond  to  the  actual 
teaching  environment  in  South  Africa 
and  Namibia  and  to  the  educational 
reforms  which  are  being  implemented 
in  both  countries.  Subject  to  availability 
of  funds,  one  grant  will  be  awarded  to 
conduct  the  1998  Institute. 

USIA  asks  for  detailed  proposals  from 
U.S.  institutions  of  higher  education 
which  have  an  acknowledged  reputation 
in  the  field  of  education,  training 
teachers  of  English-as-a-second 
language,  special  expertise  in  handling 
cross-cultural  programs,  and  experience 
with  educational  systems  in  South 
Africa  and  Namibia.  Note:  AppUcant 
organizations  should  demonstrate  a 
proven  record  (at  least  four  years)  of 
experience  in  international  exchange. 

The  program  will  also  provide  a 
structured  exposure  to  U.S.  culture  and 
the  diversity  of  America.  The  program 
should  maintain  a  relative  balance 
among  discussion  sessions,  lectures, 
workshops,  arid  practical  experience. 
Lengthy  lectures  should  be  kept  at  a 
minimum.  Participants  should  be  given 
ample  opportunity  to  work  together  and 
learn  from  each  other  as  well  as  from 
their  American  instructors. 
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Few  participants  will  have  visited  the 
United  States  previously.  In  view  of 
this,  an  initial  orientation  to  the 
imiversity  community  and  a  brief 
introduction  to  U.S.  society  and 
education  should  be  considered  an 
integral  part  of  the  Institute  and  should 
be  held  on  the  first  two  to  three  days  of 
the  program. 

Guidelines 

The  proposal  should  be  designed  to 
support  the  following  specific  activities: 

la)  A  five-week  academic  program 
comprising  courses  on  outcomes-based 
education  (OBE).  continuous 
assessment/performance  assessment, 
teaching  in  large  multi-level,  multi- 
lingual, multi-ethnic  classroom 
environments,  introduction  \o  the 
Internet  and  WWW  resources  for 
educators,  and  leadership  training  to 
enable  participants  to  conduct 
workshops  upon  return  to  their 
countries.  Training  should  meet  the 
special  needs  of  participants  from  South 
Africa  and  Namibia.  Detailed  academic 
objectives  are  set  forth  in  the 
Solicitation  Package. 

(b)  Cultural  activities  facilitating 
interaction  among  the  African 
participants,  American  students, 
faculty,  and  administrators  and  the  local 
community  to  promote  mutual 
understanding  between  the  f>eopie  of 

•the  United  States  and  the  people  of 
South  Africa  and  Namibia,  planned 
within  the  five-week  academic  program. 

(c)  A  one-week,  escorted,  cultural  and 
educational  tour  of  Washington,  DC, 
complementing  and  reinforcing  the 
academic  material.  The  visit  will  be 
planned,  arranged  and  conducted  by  the 
Program  Director  and  principal  Institute 
staff. 

Participants:  Participants  to  be 
selected  by  USIA,  will  be  teacher 
trainers  and  trainers  of  trainers.  The 
participants  will  be  teachers  of  English 
as  well  as  other  subjects.  They  will  be 
professionally  employed  as  subject 
advisors,  curriculum  developers,  and 
learning  facilitators  and  coordinators 
from  provincial  departments  of 
education,  the  national  department  of 
education,  colleges  of  education  and/or 
universities.  Minimum  qualification  for 
all  participants  will  be  a  three-year 
teacher  training  diploma  with 
preference  given  to  candidates  with 
university  degrees.  Recruitment  will 
concentrate  on  persons  who  are  actively 
involved  in  implementing  continuous 
assessment  and  outcomes-based 
education  and  in  developing  new 
curricula  which  are  both  relevant  and 
suitable.  Depending  upon  availability  of 
funds,  approximately  28  particip£mts 
from  South  Africa  and  Namibia  will 


participate  in  the  Institute.  Participants 
will  enter  the  United  States  on  J-visas, 
using  IAP-66  forms  issued  by  USIA 
offices  in  the  home  country. 

Orientation:  The  host  institution 
should  plan  to  conduct  either  a  pre- 
program needs  assessment  if  time 
allows,  or  a  needs  assessment  upon  the 
arrival  of  the  participants.  The  Institute 
Director  should  be  prepared  to  adjust 
program  emphasis  as  necessary  to 
^  respond  to  participants'  concerns. 
A  pre-departure  orientation  will  be 
held  in  South  Africa  for  all  participants. 
The  Institute  host  institution  will  be 
expected  to  provide  general  orientation 
materials  for  this  meeting.  This  material 
might  include  a  tentative  program 
outline  with  suggested  goals  and 
objectives,  relevant  background 
information  about  the  U.S.  institutions 
and  individuals  involved  in  the  project, 
and  information  about  the  local 
housing,  climate,  and  available  services. 

Program  Administration 

All  Siunmer  Institute  programming 
and  administrative  logistics, 
management  of  the  academic  program 
and  the  educational  tour,  and  on-site 
arrangements  will  be  the  responsibility 
of  the  Institute  grantee. 

The  host  institution  is  responsible  for 
arrangements  for  lodging,  food, 
maintenance  and  local  travel  for 
participants  while  at  the  host  institution 
and  in  Washington.  The  host  institution 
should  strive  to  balance  cost 
effectiveness  in  accommodations  and 
meal  plans  with  flexibility  for  differing 
diets  and  personal  habits  among  the 
participants.  Single  rooms  or  housing  in 
residential  suites  which  offer  privacy 
while  at  the  Institute  are  preferable. 

USIA  will  arrange  participants' 
international  travel.  USIA  will  provide 
the  host  institution  with  participants' 
curricula  vitae  and  travel  itineraries  and 
will  be  available  to  offer  guidance 
throughout  the  Institute.  The 
participants  will  arrive  directly  at  the 
Institute  site  from  their  home  countries. 
It  is  expected  that  the  Institute  program 
staff  will  make  arrangements  to  have 
participants  met  upon  arrival  at  the 
airport  nearest  the  host  campus. 
Departures  will  be  from  Washington  DC. 
Participants  will  be  given  international 
tickets  which  will  include  the  leg  from 
the  host  institution  to  Washington  DC. 
The  institute  staff  will  have  to  plan  for 
ground  transportation  to  and  from 
Washington  area  airports. 

Proposals  should  describe  the 
available  health  care  system  and  the 
plan  to  provide  health  care  access  to 
Institute  participants.  USIA  will  provide 
limited  health  insurance  coverage  to  all 
participants.  The  host  institution  will  be 
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responsible  for  enrolling  the 
participants  in  the  insurance  program 
with  materials  supplied  by  USIA. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line-item  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clariflcation,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USLA  decisions  on 
funding.  The  cost  to  USIA  for  the 
Summer  Institute  for  English  Language 
Educators  from  South  Africa  and 
Namibia  should  not  exceed  5145,000. 
Grants  awarded  to  eligible  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  will  be  Umited  to  $60,000. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Instructional  costs  (for  example: 
instructors'  salaries,  honoraria  for 
outside  speakers,  educational  course 
materials); 

(2)  Lodging,  meals,  and  incidentals  for 
participants; 

(3)  Expenses  associated  with  cultural 
activities  planned  for  the  group  of 
participants  (for  example:  tickets, 
transportation); 

(4)  Administrative  costs  as  necessary. 
Proposals  should  maximize  cost-sharing 
through  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  African  Affairs  and  USIA  posts 
overseas,  where  appropriate.  Proposals 
may  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  Agency    ,,, 
elements.  Funding  decisions  are  at  the' 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 


Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program  Idea: 

Proposal  should  exhibit  quality,  rigor, 
and  appropriateness  of  proposed 
syllabus  to  the  academic  objectives  of 
the  Institute.  Proposal  should 
demonstrate  effective  use  of  community 
and  regional  resources  to  enhance  the 
cultural  and  educational  experiences  of 
participants. 

2.  Program  Planning 

Relevant  work  plan  and  detailed 
calendar  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Plan  and  calendar  should 
adhere  to  the  program  overview  and 
guidelines  as  described  above. 

3.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  a  substantive 
academic  program  and  efiiective  cross- 
cultural  communication  with  African 
participants.  Proposal  should  show 
evidence  of  strong  on-site 
administrative  capabilities  with  specific 
discussion  of  how  logistical 
arrangements  will  be  undertaken. 

4.  Multiplier  Effect/Impact 

Proposed  program  should  contribute 
to  long-term,  mutual  understanding  and 
sharing  of  information  about  Africa 
among  Americans,  as  well  as  to  the 
understanding  and  knowledge  of  the 
U.S.  among  the  African  participants. 

5.  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity.  Program  administrators 
should  strive  for  diversity  among 
Institute  staff,  university  students,  and 
the  host  community  who  interact  with 
participants. 

6.  Ability  to  Achieve  Program  Objectives 

Teaching  objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

7.  Institution's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 


responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USlA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities 

Proposals  should  provide  a  pl&n  for 
continued  follow-on  activity  (without 
USIA  sup{>ort)  which  ensiues  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  Siunmer  Institute's  success, 
both  as  the  activities  unfold  and  at  the 
end  of  the  program. 

10.  Cost-effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

11.  Cost-sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  hinds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  30, 1998. 
Robert  L.  Earle, 

Deputy  Associate  Director  for  Edacational 

and  Cultural  Affairs. 

[PR  Doc.  98-2815  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  95-AWA-1] 

RIN2120-AA66 

Modification  of  the  Houston  Class  B 
Airspace  Area,  TX 

Correction 

In  rule  document  98-1624,  beginning 
on  page  4162,  in  the  issue  of 
Wednesday,  January  28, 1998,  make  the 
following  correction: 

171.1    [Convcted] 

On  page  4165,  in  the  first  column,  in 
§  71.1,  under  ASW  TX  B  Houston,  TX 
[Revised],  in  the  seventh  line,  "38" 
should  read  "36". 

BILLINQ  OOOE  1S0S-01-O 


Fiscal  Service 
31  CFR  Part  210 


RIN  1510-AA39 

Federal  Qovemnf>ent  Participation  in 
the  Automated  Clearing  House 

Correction 

In  proposed  rule  document  98-2042 
beginning  on  page  5426  in  the  issue  of 
Monday,  February  2,  1998,  make  the 
following  correction: 

On  page  5431,  in  the  first  column, 
after  the  first  paragraph,  remove 
"DESSICATEDEIONLOUS". 
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Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  622 

Gulf  of  Mexico  Fishery  Management 

Council;  Public  Hearings;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Adminiatration 

50  CFR  Part  622 

P.D.013098C] 
RIN  0648-AK31 

Quit  of  Mexico  Fiahery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings: 

request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  on  Draft 
Amendment  9  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagics  Resources  of  the  Gulf  of  Mexico 
(Draft  Mackerel  Amendment  9)  and  its 
draft  environmental  assessment  (EA) 
and  on  Draft  Amendment  16  to  the 
Fishery  Management  Plan  for  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (Draft 
Reef  Fish  Amendment  16)  and  its  draft 
EA.  Some  of  the  hearings  in  the  Gulf 
region  will  be  joint  hearings  to  receive 
comments  on  both  Draft  Mackerel 
Amendment  9  and  Draft  Reef  Fish 
Amendment  16.  hi  addition,  one 
hearing  in  Key  West,  Florida,  will  be  a 
joint  hearing  of  the  Gulf  and  South 
Atlantic  Fishery  Management  Council 
on  Draft  Mackerel  Amendment  9. 
DATES:  Written  comments  on  Draft  Reef 
Fish  Amendment  16  and  on  Draft 
Mackerel  Amendment  9  will  be 
accepted  by  the  Gulf  Council  until 
March  5.  1998.  The  public  hearings  will 
be  held  in  February.  See  SUPPt-EMENTARY 
MFOMNATION  for  specific  dates  and  times 
of  the  public  hearings. 
AODRCSSES:  Written  comments  should 
be  sent  to,  and  copies  of  the  draft 
amendment  are  available  from,  the  Gulf 
Council.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301,  North,  Suite  1000. 
Tampa,  FL  33619. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council:  telephone:  (813)  228-2815. 
SUPPtaiENTARY  INFORMATION:  The 
Council  will  hold  public  hearings  on 
Draft  Reef  Fish  Amendment  16.  The 
draft  amendment  contains  alternatives 
that  may:  (1)  Shorten  the  phase-out  of 
the  use  of  fish  traps  to  2  years  after 


implementation  of  this  amendment;  (2) 
restrict  the  commercial  harvest  of  reef 
fish  by  boats  and  vessels  tending  spiny 
lobster  and  stone  crab  traps;  (3)  require 
a  remote  vessel  monitoring  system  for 
fish  trap  vessels;  (4)  establish  additional 
reporting  requirements  for  fish  trap 
vessels;  (5)  establish  minimum  and 
maximum  size  limits  for  banded 
rudderfish  and  lesser  amberjack;  (6) 
prohibit  the  sale  of  minor  amberjack 
species  that  are  smaller  than  the 
commercial  size  limit  for  greater 
amberjack.  currently  36  inches  (91  cm) 
fork  length;  (7)  establish  a  five-Hsh  bag 
limit  for  the  recreational  fishery  for 
lesser  amberjack  and  banded  rudderfish; 
(8)  remove  from  the  FMP  or  reclassify 
sand  perch,  dwarf  sand  perch,  queen 
triggerfish.  and  hogfish;  (9)  estabhsh 
minimum  size  limits  of  20  inches  (51 
cm)  for  scamp  and  yellowmouth 
grouper;  16  inches  (41  cm)  for  mutton 
snapper;  and  12  inches  (30  cm)  for 
blackfin  snapper,  cubera  snapper,  dog 
snapper,  mahogany  snapper, 
schoolmaster,  silk  snapper,  mutton 
snapper,  queen  snapper,  scamp, 
yellowmouth  grouper,  gray  triggerfish, 
and  hogfish  to  be  more  consistent  with 
size  regulations  in  State  waters  of 
Florida;  (10)  include  the  five-fish  red 
snapper  bag  limit  as  part  of  the  10- 
snapper  aggregate  snapper  limit;  (11) 
establish  a  five-fish  bag  Umit  for 
hogfish;  (12)  allow  two  fish  per  vessel 
of  cubera  snapper  over  30  inches  (76 
cm)  total  length  in  addition  to  the  10- 
snapper  aggregate  limit;  and  (13) 
establish  a  one-fish  bag  limit  and 
commercial  quotas  for  speckled  hind 
and  Warsaw  grouper,  or  a  prohibition 
on  harvest  of  these  species,  in  response 
to  those  species  having  been  added  to 
the  candidate  list  of  species  for  possible 
listing  as  threatened  or  endangered 
under  the  Endangered  Species  Act. 

A  total  of  12  public  hearings, 
including  3  joint  pubUc  hearings  on 
both  amendments,  will  be  held  to  obtain 
public  comments  on  this  plan 
amendment.  The  public  comment 
period  for  this  amendment  ends  on 
March  5. 1998. 

Draft  Mackerel  Amendment  9 
includes  proposals  for  Federal  rules  for 
king  and  Spanish  mackerel  fisheries 
applicable  only  to  the  Gulf  Coimcil's 
area  of  jurisdiction  that  may:  (1)  Change 
the  fishing  year  for  Gulf  group  king 
mackerel,  currently  July  1;  (2)  prohibit 
the  sale  of  mackerel  caught  under  the 
recreational  allocation;  (3)  reallocate 
total  allowable  catch  (TAC)  forlihe 
commercial  fishery  for  Gulf  group  king 
mackerel  in  the  Eastern  Zone  (Florida 
east  coast  and  Florida  west  coast)  to  45 
percent  for  the  east  coast  and  55  percent 
for  the  west  coast,  currently  a  50/50 


split;  (4)  reallocate  TAC  for  Gulf  group 
king  mackerel  between  the  recreational 
and  commercial  sectors  to  70  percent 
recreational  and  30  percent  commercial, 
currently  68  percent  and  32  percent, 
respectively;  (5)  establish  two 
subdivisions  of  TAC  for  the  commercial, 
hook-and-line  allocation  of  Gulf  group 
king  mackerel  by  area  for  the  Florida 
west  coast  and  base  allocations  on 
historical  catches  from  the  1992-93 
fishing  year  through  the  1996-97  fishing 
year,  excepting  the  1994-95  fishing 
year;  (6)  subdivide  TAC  for  Gulf  group 
king  mackerel  in  the  Western  Zone 
(Alabama  through  Texas)  by  area, 
season,  or  a  combination  of  area  and 
season;  (7)  establish  trip  limits  for 
vessels  fishing  Gulf  group  king  mackerel 
in  the  Western  Zone;  (8)  restrict  the  use 
of  net  gear  to  harvest  Gulf  group  king 
mackerel  off  the  Florida  west  coast, 
including  a  phase-out,  a  moratorium  on 
additional  net  endorsements  with 
requirements  for  continuing  existing  net 
endorsements,  restrictions  on  the 
transferability  of  net  endorsements,  and 
restriction  of  the  use  of  nets  to  primarily 
the  waters  off  Monroe  and  Collier 
Counties;  (9)  increase  the  minimum  size 
limit  for  Gulf  group  king  mackerel  to  24 
or  26  inches  (61  or  66  cm)  fork  length, 
currently  20  inches  (51  cm)  fork  length; 
(10)  re-establish  an  annual  allocation  or 
a  TAC  percentage  of  Gulf  group  Spanish 
mackerel  for  the  purse  seine  fishery 
with  consideration  of  trip  limits  and 
area  restrictions;  (11)  modify  regulations 
on  retention  and  sale  of  cut-off 
(damaged)  legal-sized  king  and  Spanish 
mackerel  within  established  trip  limits. 
Public  hearings  will  be  held  nom  7:00 
p.m.  to  10:00  p.m.  at  all  of  the  following 
locations,  except  Gulf  Shores,  AL, 
where  the  hearing  for  Draft  Mackerel 
Amendment  9  vtill  be  from  4:00  p.m.  to 
6:00  p.m..  and  the  hearing  on  Draft  Reef 
Fish  Amendment  16  will  be  from  7:00 
p.m.  to  10:00  p.m. 

1.  Monday.  February  9.  1998 — 
Holiday  Iim  Beachside.  3841  North 
Roosevelt  Boulevard,  Key  West,  FL 
33040  -  Draft  Reef  Fish  Amendment  16. 

2.  Tuesday.  February  10. 1998 — 
Hampton  bin.  13000  North  Cleveland, 
North  Fort  Myers.  FL  33903  -  Draft  Reef 
Fish  Amendment  16. 

3.  Wednesday,  February  11, 1998 — 
Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa. 
FL  33607  -  Draft  Reef  Fish  Amendment 
16. 

4.  Thursday.  February  12. 1998— 
Plantation  Irm  and  Golf  Resort,  9301 
West  Fort  Island  Trail,  Crystal  River,  FL 
34429  -  Draft  Reef  Fish  Amendment  16. 

5.  Tuesday,  February  17, 1998 — 
Holiday  Inn  Beachside,  3841  North 
Roosevelt  Boulevard,  Key  West.  FL 
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33040  -  Draft  Mackerel  Amendment  9  - 
Draft  Mackerel  Amendment  9  (Joint 
meeting  with  South  Atlantic  Fishery 
Management  Council). 
.    6.  Wednesday, February  18.  1998 — 
Hampton  Inn,  13000  North  Cleveland, 
North  Fort  Myers.  FL  33903  -  Draft 
Mackerel  Amendment  9. 

7.  Thursday,  February  19, 1998 — 
Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL  33607  -  Draft  Mackerel  Amendment 
9. 

8.  Thursday,  February  19,  1998 — Old 
Post  Office  Building.  102  East  Green 
Street,  Perry,  FL  32347  -  Draft  Reef  Fish 
Amendment  16. 

9.  Monday.  February  23. 1998 — 
National  Marine  Fisheries  Service 
Panama  City  Laboratory.  3500  Delwood 
Beach  Road,  Panama  City,  FL  32408  - 
Joint  Draft  Reef  Fish  Amendment  16  and 
Draft  Mackerel  Amendment  9. 

10.  Tuesday,  February  24, 1998 — 
Holiday  hm  on  the  Beach,  265  East 
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Beach  Boulevard,  Gulf  Shores.  AL 
36547  -  Joint  Draft  Reef  Fish 
Amendment  16  and  Draft  Mackerel 
Amendment  9. 

11.  Wednesday.  February  25, 1998— 
J.  L.  Scott  Marine  Education  Center  & 
Aquarium,  115  East  Beach  Boulevard. 
U.S.  Highway  90.  Biloxi,  MS  39530  - 
Joint  Draft  Reef  Fish  Amendment  16  and 
Draft  Mackerel  Amendment  9. 

12.  Wednesday,  February  25. 1998— 
Texas  A&M  Auditorium.  200  Seawolf 
Parkway.  Galveston.  TX  77553  -  Joint 
Draft  Reef  Fish  Amendment  16  and 
Draft  Mackerel  Amendment  9. 

13.  Thursday,  February  26, 1988 — 
Larose  Regional  Park,  2001  East  5th 
Street,  Larose,  LA  70373  -  Joint  Draft 
Reef  Fish  Amendment  16  and  Draft 
Mackerel  Amendment  9. 

14.  Thursday,  February  26. 1998 — 
Port  Arkansas  Library,  700  West  Avenue 
A,  Port  Arkansas,  TX  78373  -  Joint  Draft 


Reef  Fish  Amendment  16  and  Draft 
Mackerel  Amendment  9. 

15.  Thursday.  February  26. 1998— 
West  Palm  Beach  Fishing  Club.  201  5th 
Street.  West  Palm  Beach.  FL  33401  - 
Draft  Mackerel  Amendment  9. 

Copies  of  the  amendments  can  be 
obtained  by  calling  813-228-2815. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  February  6, 
1998. 

Dated:  February  2. 1998. 
Gary  C.  Matlock, 

Office  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[PR  Doc.  98-3067  Filed  2-3-98;  2:27  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6962-1] 
RiN  206O-AH26 

Protection  of  Stratospheric  Ozor>e: 
Control  of  Methyl  Bromide  Emissions 
Through  Use  of  Tarps 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  determination. 

SUMMARY:  Through  this  action  EPA  is 
making  a  determination  that  requiring 
the  use  of  gas  impermeable  tarps  to 
control  emissions  of  the  pesticide 
methyl  bromide  is  not  appropriate 
under  section  608(a)(2)  of  the  Clean  Air 
Act  (CAA  or  Act)  at  this  time.  This 
determination  is  based  on  a  review  of 
currently  available  studies  and  field 
data  on  the  use  of  tarps.  particularly  gas 
impermeable  tarps,  to  reduce  methyl 
bromide  emissions  from  soil  fumigation 
in  the  period  prior  to  January  1.  2001. 
Methyl  bromide  depletes  stratospheric 
ozone,  which  protects  the  earth  from 
harmful  ultraviolet  radiation,  and 
existing  CAA  regulations  call  for  U.S. 
production  and  importation  of  methyl 
bromide  to  cease  by  January  of  2001. 
EPA  is  also  announcing  the  availability 
of  its  report.  "FeasibiUty  of  Using  Gas 
Impermeable  Tarps  to  Reduce  Methyl 
Bromide  Emissions  associated  with  Soil 
Fumigation  in  the  United  States,"  dated 
January  26, 1998,  which  provides  the 
analysis  upon  which  EPA's 
determination  is  based. 
EFfECTIVE  DATE:  This  determination  will 
become  effective  on  April  6, 1998  unless 
adverse  comment  is  received  by  March 
9. 1998.  If  adverse  comment  is  timely 
received  on  this  determination,  EPA 
will  withdraw  the  determination  and 
timely  notice  to  that  effect  will  be 
published  in  the  Federal  Register.  All 
comments  will  then  be  addressed  in  a 
subsequent  fmal  determination  based  on 
the  proposed  determination  contained 
in  the  Proposed  Rules  section  of  this 
Federal  Register  that  is  identical  to  this 
direct  final  determination.  If  no  adverse 
comment  is  timely  received  on  this 
direct  final  determination,  then  the 
direct  final  determination  will  become 
effective  60  days  from  today's  Federal 
Register  document  and  no  further  action 
will  be  talcen  on  the  parallel  proposal. 
ADDRESSES:  Comments  on  this 
determination  should  be  sent  to  Docket 
No.  A-98-07.  U.S.  Environmental 
^Protection  Agency,  OAR  Docket  and 
Information  Center.  Room  M-1500,  Mail 
Code  6102,  401  M  Street,  S.W., 


Washington.  D.C.  20460.  The  docket 
may  be  inspected  from  8:00  a.m.  until 
5:30  p.m.,  weekdays.  The  docket  phone 
number  is  (202)  260-7548.  and  the  fax 
number  is  (202)  260-4400.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  A  second  copy  of  any 
comments  should  also  be  sent  to  C«rol 
Weisner,  U.S.  Environmental  Protection 
Agency.  Stratospheric  Protection 
Division,  401  M  Street,  SW.  Mail  Code 
6205J,  Washington,  DC  20460,  if  by 
mail,  or  at  501  3rd  Street,  N.W., 
Washington.  DC  20001,  if  comments  are 
sent  by  courier  delivery. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Weisner  at  (202)  564-9193  or  fax 
(202)  565-2096,  U.S.  Environmental 
Protection  Agency,  Stratospheric 
Protection  Division,  Mail  Code  6205 J, 
401  M  Street,  SW..  Washington,  DC 
20460. 

SUPPt-BIENTARY  INFORMATION:  The 
contents  of  this  direct  final 
determination  are  listed  in  the  following 
outline: 

I.  Background 

II.  Basis  for  Today's  Action 

lU.  Administrative  Requirements 
ly.  Judicial  Review 

I.  Background 

Section  608  of  the  CAA  (42  U.S.C. 
7671g)  sets  forth  certain  requirements 
for  a  national  recycling  and  emission 
reduction  program  aimed  at  Class  I  and 
Class  II  ozone-depleting  substances  and 
their  substitutes.  Class  I  and  Class  n 
ozooe-depleting  substances  are 
designated  as  such  under  section  602  of 
the  Act,  in  accordance  with  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer,  an 
international  agreement  to  which  the 
United  States  is  a  party. 

Methyl  bromide  is  a  pesticide  vrhich 
is  a  Class  I  ozone-depleting  substance  ' 
under  the  Montreal  Protocol  and  under 
the  Act.  Pursuant  to  section  602  of  the 
Act  and  implementing  regulations, 
production  of  methyl  bromide  in  the 
U.S.  and  importation  of  methyl  bromide 
into  the  U.S.  will  cease  effective  January 
1.2001. 

Section  608(a)(1)  of  the  Act  provides 
for  a  national  recycling  and  emission 
reduction  program  with  respect  to  the 
use  and  disposal  of  Class  I  substances 
used  as  refrigerants.  Section  608(a)(2) 
provides  for  such  a  program  with 
respect  to  Class  I  and  Class  II  substances 
not  covered  by  section  608(a)(1). 

The  Sierra  Club  Legal  Defense  Fund 
(recently  renamed  the  Earth  justice  Legal 
Defense  Fund)  sued  EPA  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  on  March  31. 1995.  claiming 
that  EPA  bad  not  fulfilled  its  obligation 


under  section  608(a)(2)  of  the  CAA.  In 
a  consent  decree  (notice  of  which  was 
published  on  September  17, 1996,  in  the 
Federal  Register  at  61  FR  48950)  EPA 
agreed  to,  among  other  things,  issue 
either:  (1)  A  proposed  rule  requiring 
control  of  the  emission  of  the  pesticide 
methyl  bromide  through  the  use  of 
tarps,  or  (2)  a  direct  final  determination 
that  no  sucii  rule  is  either  necessary  or 
appropriate  under  section  608(a)(2)  of 
the  Act. 

EPA's  agreement  to  make  a  choice 
between  these  two  options  was  based  on 
EPA's  commitment  to  complete  a  study 
regarding  the  control  of  methyl  bromide 
emissions  through  the  use  of  tarps, 
particularly  gas  impermeable  tarps 
("virtually  impermeable  film"  or  "VIF" 
tarps).  The  study  was  to  assess  the 
economic  feasibility  of,  and  explore 
potential  options  for,  increased  use  of 
these  tarps.  This  study,  "Feasibility  of 
Using  Gas  Impermeable  Tarps  to  Reduce 
Methyl  Bromide  Emissions  Associated 
with  Soil  Fumigation  in  the  United 
States,"  which  EPA  issued  on  January 
26, 1998,  is  available  in  the  Docket  for 
this  action.  Based  on  the  analysis  in  this 
study,  EPA  has  determined  that 
requiring  the  use  of  VIF  tarps  is  not 
appropriate  under  section  608(a)(2)  of  ' 
the  Act  at  this  time. 

II.  Basis  for  Today's  Action 

Section  608(a)  of  the  Act  provides  that 
regulations  imder  this  subsection  shall 
include  requirements  that  reduce  the 
emission  of  the  relevant  ozone-depleting 
substances  "to  the  lowest  achievable 
level."  Although  the  phrase  "lowest 
achievable  level"  is  not  defined  in  the 
Act.  EPA's  interpretation  of  this  phrase 
is  based  on  the  language  of  the  Act  and 
the  legislative  history  of  section  608 

In  applying  this  standard  to 
regulations  issued  under  section  608(a), 
EPA  takes  both  technological  and 
economic  factors  into  account, 
considering  in  an  appropriate  manner 
the  technology  available,  costs,  benefits, 
and  leadtimes  involved.  See  58  FR 
28660.  at  28667-28669,  for  a  discussion 
of  this  standard  as  applied  in  the  final 
rule  issued  May  14,  1993,  establishing  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment. 

EPA  has  considered  the  factors 
mentioned  above  to  determine  whether 
control  of  methyl  bromide  emissions 
through  the  use  of  VIF  tarps  would 
represent  the  "lowest  achievable  level." 
EPA  has  concluded,  based  on  review  of 
currently  available  literature  and  field 
data,  that  requiring  the  use  of  VIF  tarps 
is  not  appropriate  at  this  time. 
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Following  is  a  discussion  of  the 
consideration  of  these  factors. 

Methyl  bromide  is  injected  into  soil  to 
control  soil-borne  plant  pathogens, 
nematodes,  weeds  and  insects.  Existing 
EPA  and  state  regulations  generally 
require  that  when  methyl  bromide  is 
used  as  a  soil  fumigant,  tarps  must  bd 
used  to  cover  the  fumigated  area  for  1 
to  5  days,  depending  on  the  location 
and  application  circumstances.  The 
tarps  temporarily  hold  the  pesticide  in 
the  soil  to  insure  its  effectiveness  and 
reduce  the  exposure  of  farm  workers 
and  nearby  residents  to  the  toxic  gas. 

EPA  and  state  regulations  currently 
allow  the  use  of  tarps  that  are  permeable 
to  methyl  bromide  (polyethylene  or 
"PE"  tarps).  These  tarps  can  reduce  the 
rate  of  methyl  bromide  emissions  to  the 
ambient  air  during  the  fumigation  on  a 
temporary  basis.  However,  a  significant 
portion  of  the  methyl  bromide  injected 
into  the  soil  eventually  leaks  through 
these  permeable  tarps  and  an  additional 
portion  is  emitted  to  the  atmosphere 
when  the  tarps  are  removed  following 
fumigation. 

VIF  tarps  are  currently  being 
manufactured  and  used  in  Europe.  Use 
of  these  tarps  in  Europe  has  shown  that 
the  high  application  rates  typical  in 
Europe  can  be  reduced.  However,  this 
experience  is  not  directly  relevant  to  the 
U.S.  situation  where  use  rates  are  much 
lower  than  what  is  common  in  Europe. 
Nevertheless,  some  have  suggested  that 
use  of  VIF  tarps  in  the  U.S.  might 
achieve  significant  reductions  in  methyl 
bromide  emissions  from  soil  fumigation. 
EPA  consequently  focused  its  study  on 
the  feasibility  of  using  VIF  tarps  in  the 
near  term  to  significantly  reduce  methyl 
bromide  emissions  to  the  air  from  soil 
fumigation. 

In  uie  U.S.,  VIF  tarps  have  been  tested 
in  a  variety  of  laboratory  and  university 
field  studies  for  their  potential  to  reduce 
emissions  of  methyl  bromide.  EPA's 
review  of  these  studies  leads  to  the 
conclusion  that  significant  emission 
reductions  are  possible  with  the  use  of 
VIF  tarps.  However,  significant 
reductions  can  be  realized  only  if  use  of 
VIF  tarps  is  accompanied  by  changes  in 
methyl  bromide  application  and  tarping 
practices  and  the  appropriate  soil 
conditions  exist. 

Emissions  of  methyl  bromide  from  the 
soil  following  fumigation  are  a  function 
of  several  factors,  including  the  amount 
of  methyl  bromide  applied,  the  depth  of 
its  injection  into  the  soil,  and  the  type, 
moistive  level,  organic  content, 
microbial  composition,  and  temperature 
of  the  soil  being  fumigated.  Use  of  tarps 
can  reduce  emissions,  but  the  extent  of 
any  reductions  depends  on  the  type  of 
tarp  used,  tarp  handling  practices 


(including  the  amount  of  time  the  tarp 
is  left  on  the  field  or  "tarp  cover  time"), 
and  the  other  factors  listed  above. 

Available  studies  indicate  that  VIF 
tarps  could  result  in  significant 
reductions  in  methyl  bromide  emissions 
if  certain  conditions  are  met:  (1)  Tarp 
cover  time  is  lengthened  from  1  to  5 
days  to  probably  10  or  more  days:  (2) 
the  depth  of  injection  of  methyl  bromide 
into  the  soil  is  deeper  than  typically 
used  with  permeable  tarps;  and  (3)  soil 
conditions  which  promote  degradation 
of  the  methyl  bromide  in  the  soil 
(thereby  reducing  emissions  to  the 
atmosphere)  are  either  present  or  are 
optimized  by  application  of  soil 
amendments,  irrigation,  or  fertilization. 
However,  the  effects  of  meeting  such 
conditions  on  pest  control  effectiveness 
and  crop  production  in  the  U.S.  have 
not  yet  been  adequately  tested.  VIF  tarps 
and  the  changes  diat  would  be  needed 
in  application  procedures  and  soil 
preparation  have  not  been  studied  in 
U.S.  commercial  settings,  where  pest 
control  efficacy  and  crop  production 
over  a  typical  growing  season  could  be 
fully  evaluated.  Without  such  data,  EPA 
does  not  have  sufficient  information  to 
evaluate  the  efficacy  and  cost- 
effectiveness  of  requiring  the  use  of  VIF 
tarps  (along  with  necessary  changes  to 
application  procedures  and  soil 
preparation)  to  reduce  emissions  of 
methyl  bromide,  while  still  ensuring 
adequate  pest  control  and  crop 
production. 

While  VIF  tarps  are  used  in  Europe, 
the  European  experience  so  far  does  not 
provide  the  information  needed  to  make 
decisions  about  requiring  VIF  tarps  in 
the  U.S.  European  studies  involving  VIF 
tarping  have  primarily  focused  on  the 
extent  to  which  impermeable  tarping 
can  make  it  possible  to  lower 
application  rates  of  methyl  bromide 
wmle  still  achieving  adequate  crop 
protection.  Those  studies  indicate  that 
methyl  bromide  application  rates  used 
in  Europe  can  be  reduced  by  at  least  50 
percent.  The  direct  relevance  of  those 
studies  to  the  U.S.  situation  is  limited, 
however,  since  application  rates  in  the 
U.S.  are  typically  far  lower  than  the 
rates  used  in  Europe.  Also,  the 
European  studies  have  not  focused  on 
the  emissions  implications  of  VIF 
tarping,  providing  little  data  of  the  sort 
provided  by  U.S.  studies.  Beyond  that, 
differences  between  European  and  U.S. 
crop,  soil  and  climatic  conditions,  as 
well  as  agricultural  production  and 
tarping  practices,  make  direct 
comparisons  inappropriate.  While  the 
European  experience  suggests  that  VIF 
tarping  has  the  potential  to  lower 
methyl  bromide  emissions,  it  does  not 
establish  how  VIF  tarping  can  be  used 


in  the  U.S.  in  a  manner  that  will  ensiu« 
consistently  lower  methyl  bromide 
emissions,  adequate  crop  protection, 
and  farmworker  safety. 

In  addition,  available  information 
indicates  that  requiring  U.S.  farmers  to 
use  VIF  tarps  in  die  near  term  (until 
methyl  bromide's  2001  phase-out  in  the 
U.S.)  would  be  impracticable.  As 
mentioned  previously,  VIF  tarps  are 
currently  made  only  in  Europe.  Current 
European  production  capacity  is  not 
great  enough  to  supply  the  U.S.  market 
if  VIF  tarps  were  to  be  required  here.  In 
addition,  as  currently  made,  VIF  tarps 
come  in  sizes  that  are  incompatible  with 
U.S.  application  equipment.  It  is 
questionable  whether  tarp  producers 
here  or  abroad  would  make  the 
investment  necessary  to  ensure 
adequate  availability  of  VIF  tarping  to 
U.S.  farmers  in  the  few  years  left  before 
methyl  bromide's  scheduled  phase-out 
in  the  U.S. 

Beyond  questions  of  availability,  there 
are  also  questions  of  efficacy  if  U.S. 
farmers  were  required  to  use  VIF  tarps 
before  answers  can  be  obtained  about 
the  need  to  couple  use  of  VIF  tarps  with 
changes  in  application  procedures  and 
soil  preparation.  For  example,  due  to 
the  smaller  size  and  different  tensile 
strength  and  flexibility  of  currently 
available  VIF  tarps  as  compared  to 
permeable  tarps,  tractors  and  other 
application  equipment  would  need  to  be 
adapted.  Application  procedures  for 
using  VIF  tarps  in  flat-field  or 
"broadcast"  fumigation,  where  the  tarps 
must  be  glued  together  to  cover  an 
entire  field  for  the  specified  tarping 
duration,  have  not  been  tested  in  a 
commercial  setting,  although  there  is 
anecdotal  information  that  the  glue  used 
to  seal  permeable  tarps  may  not  be 
sufficient  to  seal  VIF  tarps  for  an 
extended  tarping  duration.  Weather 
conditions  may  affect  the  tarp  integrity 
for  the  extended  tarping  duration 
required  for  successful  emission 
reductions  with  VIF  tarps,  but  this  has 
not  been  tested  in  a  commercial  setting. 

The  other  conditions  for  successful 
use  of  VIF  tarps  in  achieving  significant 
emission  reductions  are  subject  to 
similar  uncertainties  because  of  the 
differences  in  soil  conditions,  weather 
conditions,  and  crop  production 
requirements  in  the  many  areas  of  the 
U.S.  where  methyl  bromide  is  used  to 
fumigate  the  soil.  For  example,  the 
depth  of  injection  of  methyl  bromide 
into  the  soil  depends  on  a  number  of 
factors  specific  to  the  crop  which  is  to 
be  planted.  Shallow  applications  (such 
as  20  centimeters  or  8  inches)  are 
appropriate  for  soil  to  be  planted  with 
shallow  root  crops  such  as  vegetables, 
but  deeper  applications  (such  as  46 


6010 Federal  Regiater/Vol.  63.  No.  24 /Thursday.  February  5,  1998 /Rules  and  Regulations 


centimeters  or  18  inches)  are 
appropriate  for  soil  to  be  planted  with 
firuit  tree  crops  which  have  deeper  roots. 
Most  of  the  studies  of  emission 
reductions  using  VIF  tarprs  indicate  the 
need  for  very  deep  injection 
applications  (such  as  61  centimeters  or 
24  inches)  but  do  not  assess  the 
resulting  effect  of  such  deeper  injections 
on  pest  control  efficacy  and  crop 
production. 

Similarly,  the  ability  to  use 
application  procedures  such  as 
irrigation,  fertilization,  or  the  addition 
of  soil  amendments,  which  help 
promote  degradation  of  methyl  bromide 
in  the  soil  (thereby  reducing  emissions 
to  the  atmosphere)  is  affecteid  by  soil 
conditions,  weather  conditions,  and 
crop  production  requirements.  Tests  of 
VIF  tarps  in  reducing  emissions  of 
methyl  bromide  have  not  assessed  the 
use  of  these  tarps  in  commercial  settings 
where  one  or  more  of  these  application 
procedures  were  used. 

Without  additional  research  testing 
the  use  of  WW  tarps  in  commercial 
growing  conditions,  it  is  not  possible  to 
adequately  evaluate  the  level  of 
emission  reductions  that  may  be 
possible  with  the  use  of  VIF  tarps,  and 
the  effect  that  related  changes  may  have 
on  pest  control  and  crop  production. 
Without  such  information,  EPA  also 
cannot  adequately  evaluate  the 
economic  feasibility  of  using  VIF  tarps 
and  making  necessary  changes  to 
application  practices  and  soil 
preparation. 

Additionally,  there  are  other  potential 
environmental  and  health  impacts  of 
using  VIF  tarps  about  which  little 
information  is  currently  available.  For 
example.  VIF  tarps  may  be  more 
expensive  to  landfill  than  PE  tarps  since 
they  are  heavier,  and  may  be  more 
difficult  to  recycle  because  of  the 
combination  of  plastics  used  to  make 
them.  Another  concern  is  that  bromine 
levels  may  increase  in  fumigated  soil  to 


the  extent  methyl  bromide  is  allowed  to 
degrade  in  the  soil  rather  than  volatilize 
to  the  atmosphere.  Finally,  VIF  tarps 
without  longer  tarp  cover  times  could 
result  in  higher  levels  of  methyl 
bromide  exposures  for  farm  workers  and 
nearby  residents  when  the  tarps  are 
removed.  These  issues  add  to  the 
uncertainty  of  whether  requiring  VIF 
tarps  in  the  near  term  would  be,  on 
balance,  beneficial  to  the  environment 
and  society  in  general. 

Given  the  environmental, 
technological,  economic  and  other 
uncertainties  associated  with  use  of  VIF 
tarps,  EPA  believes  it  is  not  appropriate 
at  this  time  to  require  under  section 
608(a)(2)  the  use  of  these  tarps  as  a 
means  of  reducing  emissions  of  methyl 
bromide  to  the  "lowest  achievable 
level."  Further  information  and 
discussion  relevant  to  EPA's  decision 
not  to  require  VIF  tarping  at  this  time 
may  be  found  in  the  study  mentioned 
above.  This  study  is  available  in  the 
docket  for  this  determination,  as 
described  above. 

EPA  encourages  the  use  of  tarps  to 
control  methyl  bromide  emissions 
where  such  use  is  appropriate  given  soil 
and  weather  conditions  and  crop 
production  requirements.  Options  to 
promote  emission  reductions,  including 
ways  to  optimize  the  use  of  tarps  to 
achieve  emission  reductions,  are 
discussed  more  fully  in  the  study, 
especially  in  section  4.3.  on  "Additional 
Emissions  Factors."  Nothing  in  this 
determination  should  affect  any  existing 
legal  requirements  to  use  tarps  such  as 
federal  pesticide  labeling  requirements 
or  California  use  permit  conditions. 

m.  Administrative  Reqairements 

A.  Executive  Order  12866 

Executive  Order  12866  (58  FR  517^. 
October  4. 1993)  provides  for 
interagency  review  of  "significant 
regulatory  actions."  It  has  been 


determined  by  the  Office  of 
Management  and  Budget  (0MB)  and 
EPA  that  this  action,  which  is  a 
determination  that  requiring  the  control 
of  methyl  bromide  emissions  through 
the  use  of  tarps  is  not  appropriate,  is  not 
a  "significant  regulatory  action"  imder 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies,  when  developing  regulations, 
consider  the  potential  impact  of  those 
regulations  on  small  entities.  Because 
this  action  is  a  determination  that 
requiring  the  control  of  methyl  bromide 
emissions  through  the  use  of  tarps  is  not 
appropriate,  the  Regulatory  Flexibility 
Act  does  not  apply.  By  its  nature,  this 
action  will  not  have  an  adverse  effect  on 
the  regulated  community,  including 
small  entities. 

IV.  Judicial  Review 

Because  this  direct  final 
determination  is  of  nationwide  scop>e 
and  effect,  under  section  307(b)(1)  of  the 
Act.  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  sixty  days  of  publication 
of  this  action  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  January  30, 1998. 
Carol  M.  Browiwr, 

Administrator. 

(FR  Doc.  98-2875  Filed  2-4-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminlatration 

The  "Significant  and  Substantial" 
Phrase  in  Sections  104(d)  and  (e)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977;  Interpretative  Bulletin 

The  Interpretative  Bulletin  published 
below  sets  forth  a  statement  of  the 
Secretary  of  Labor's  Mine  Safety  and 
Health  Administration's  (MSHA's) 
interpretation  of  the  "significant  and 
substantial"  phrase  contained  in 
sections  104(d)  and  (e)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act),  an  interpretation  which  will 
be  implemented  in  accordance  with  a 
Program  Information  Bulletin  attached 
as  an  appendix  to  this  Interpretative 
Bulletin.  This  Interpretative  Bulletin 
provides  an  explanation  of  the 
Secretary's  interpretation  of  the 
statutory  phrase  and  the  rationale 
supporting  this  interpretation. 

The  Secretary  of  Labor  is  responsible 
for  interpreting  and  applying  the 
statutes  which  she  adininisters. 
Interpretation  and  application  of 
statutory  terms  to  particular  factual 
circiunstances  is  an  ongoing  process. 
Publication  of  all  interpretative 
positions  taken  by  the  Secretary  is 
impossible,  but  firom  time  to  time  the 
Secretary  has  found  it  useful  as  a  means 
of  notifying  the  public  in  general,  and 
interested  segments  of  the  public  in 
particular,  to  publish  Interpretative 
Bulletins  or  other  material  setting  forth 
the  Secretary's  general  interpretative 
positions  on  particular  provisions  of 
certain  statutes. 

Purpose  of  This  Interpretative  Bulletin 

The  purpose  of  this  Interpretative 
Bulletin  is  to  provide  notice  of  the 
Secretary's  interpretation  of  the 
statutory  phrase  "significant  and 
substantial"  appearing  in  sections 
104(d)  and  (e)  of  the  Mine  Act.  an 
interpretation  which  the  Secretary  will 
utilize  in  enforcing  the  Mine  Act.  The 
Secretary's  interpretation  of  the 
"significant  and  substantial"  phrase  is 
that  a  violation  must  be  found  to  be 
"significant  and  substantial"  as  long  as 
it  is  shown  to  present  a  hazard  that  is 
more  than  remote  or  speculative. 

This  Bulletin  is  also  meant  to  provide 
notice  that  the  Secretary  intends  to 
challenge  the  interpretation  of  the 
"significant  and  substantial"  phrase  set 
forth  and  applied  in  the  existing  case 
law  of  the  Federal  Mine  Safety  and 
Health  Review  Commission 
(Commission). 

Under  the  Mine  Act,  which  is 
enforced  by  MSHA.  the  importance  of 


the  "significant  and  substantial"  phrase 
is  that  if  a  violation  of  a  mandatory 
health  or  safety  standard  is  found  to  be 
"significant  and  substantial,"  the 
operator  may  be  subject  to  increasingly 
severe  enforcement  actions  under 
sections  lG4(d)  and  (e)  and  to  higher 
civil  penalties  under  section  110. 

The  Commission's  existing 
interpretation  of  the  "significant  and 
substantial"  phrase  is  that  a  violation 
may  be  found  to  be  "significant  and 
substantial"  only  if  it  is  shown  to 
present  a  hazard  that  is  reasonably 
likely  to  result  in  a  reasonably  serious 
illness  or  injury.  The  Secretary  intends 
to  challenge  the  Commission's 
interpretation  of  the  "significant  and 
substantial"  phrase  because,  after 
conducting  a  careful  review  of  the 
Commission's  decisions  and  the 
language,  history,  and  purpose  of  the 
phrase,  the  Secretary  has  concluded  that 
the  Commission's  interpretation  is 
legally  incorrect. 

The  Conuniasion's  Interpretation  of  the 
"Significant  and  Substantial"  Phrase, 
and  the  Secretary's  Disagreement  With 
the  Conunission's  Interpretatimi 

The  Commission  has  determined  that 
a  violation  is  "significant  and 
substantial"  if,  "based  upon  the 
particular  facts  surroimding  the 
violation,  there  exists  a  reasonable 
likelihood  that  the  hazard  contributed  to 
will  result  io  an  injury  or  illness  of  a 
reasonably  serious  nature."  Cement 
Division,  National  Gypsum  Co.,  3 
FMSHRC  822.  825  (1981).  Accord 
Mathies  Coal  Co..  6  FMSHRC  1,  3-4 
(1984).  The  Secretary  has  concluded 
that  the  Commission's  interpretation  of 
the  "significant  and  substantial"  phrase 
as  requiring  the  Secretary  to  estabUsh  a 
"reasonable  Ukelihood  that  the  hazard 
contributed  to  will  result  in  an  injury  of 
a  reasonably  serious  nature"  is 
inconsistent  with  the  plain  language, 
legislative  history,  and  remedial 
purpose  of  the  Mine  Act,  and  that  the 
Commission's  application  of  its 
interpretation  of  the  phrase  over  the 
years  has  increasingly  impeded  MSHA's 
attempts  to  improve  health  and  safety 
by  imposing  meaningful  sanctions  for 
violations  of  the  Mine  Act's  mandatory 
standards. 

For  example,  the  Commission  has  in 
recent  years  vacated  the  MSHA 
inspectors'  significant  and  substantial 
determinations  in  a  series  of  cases 
involving  permissibility  violations '  or 


■  Methane  is  a  flanmvable  gas  found  in 
underground  mining.  In  order  to  prevent  methane 
from  coming  into  contact  with  an  ignition  source, 
electrical  equipment  used  in  many  underground 
mines  must  be  permissible.  Permissible  means  that 
the  equipment  has  been  approved  by  MSHA  for  use 


violations  posing  ignition  or  explosion 
hazards.  Texasgulf,  Inc.,  10  FMSHRC 
498,  501-503  (1988);  Eastern  Associated 
Coal  Co..  13  FMSHRC  178, 184  (1991); 
Energy  West  Mining  Co..  15  FMSHRC 
1836,  1838-1839  (1993).  Texasgulf 
involved  three  violations  of  30  CFR 
57.21078,  the  permissibility  standard  for 
metal/nonmetal  mines.  The  hazard 
presented  was  that  the  violation  would 
result  in  a  methane  ignition  or 
explosion.  In  analyzing  whether  there 
was  a  reasonable  likelihood  that  the 
hazard  would  result  in  an  ignition  or 
explosion,  the  Commission  stated  that 
there  must  be  a  "confluence  of  factors," 
including  a  sufficient  amoimt  of 
methane  in  the  atmosphere  surrounding 
the  impermissible  gaps  and  ignition 
sources,  to  support  a  significant  and 
substantial  determination.  Texasgulf.  10 
FMSHRC  at  501.  At  the  time  of  the 
citation,  methane  measured  .009%, 
methane  had  never  been  detected  in  the 
explosive  range  at  the  trona  mine 
involved,  and  the  geologic  formations  at 
the  mine  were  not  such  as  to  result  in 
high  methane  liberation.  On  that  basis, 
the  Commission  concluded  that  there 
was  not  a  reasonable  likelihood  that  the 
hazard  would  result  in  a  mine  ignition 
or  explosion.  Texasgulf.  10  FMSHRC  at 
502-503.  The  Conunission  made  this 
determination  despite  evidence  that  the 
mine  liberated  50,000  to  90,000  cfin 
methane  daily  and  that  sudden  methane 
liberations  could  occvu. 

■The  Commission  subsequently 
appUed  its  "confluence  of  factors" 
formulation  of  the  "reasonable 
Ukehhood"  element  of  its  significant 
and  substantial  interpretation  in  two 
other  cases  involving  ignition  and 
explosion  hazards.  Eastern,  supra; 
Energy  West,  supra.  An  analysis  of  these 
cases  establishes  that  the  Commission's 
interpretation  of  the  "significant  and 
substantial"  phrase  and  its  application 
of  the  "reasonable  likelihood" 
"confluence  of  factors"  analysis  requires 
the  Secretary  not  only  to  establish  the 
presence  of  combustible  material  or 
methane  in  large  or  dangerous  amounts 
and  the  presence  of  potential  ignition 
sources,  but  also  to  establish  that  the 
ignition  sources  are  sparking  either 
because  of  normal  use,  as  with  a 
continuous  miner,  or  because  of  a 
malfunction.  For  this  reason,  the 
Commission's  interpretation  and 
application  of  the  "significant  and 
substantial"  phrase  to  ignition  and 
explosion  hazards  effectively  equates  a 
"significant  and  substantial"  violation 
with  an  imminent  danger.  In  other 


underground.  Permissible  equipment  is  designed  so 
that  the  air  in  the  mine  atmosphere  cannot  enter  the 
electrical  components  of  the  equipment. 


words,  the  Conunission  may,  imder  its 
interpretation,  require  close  to  a 
certainty  that  the  hazard  contributed  to 
will  result  in  an  injury-causing  event  to 
support  a  significant  and  substantial 
finding  for  violations  presenting 
ignition  or  explosion  hazards.  All  of  the 
foregoing  cases  involved  ignition  or 
explosion  hazards,  which  are  among  the 
most  serious  hazards  encountered  in 
mining. 

More  generally,  the  Commission's 
narrow  interpretation  of  the  "significant 
and  substantial"  phrase  as  applying 
only  to  violations  which  present 
hazards  that  are  virtually  certain  to 
result  in  injury-producing  events 
•  impedes  MSIiA's  ability  to  improve 
health  and  safety  conditions  in  mines  in 
a  broad  variety  of  other  cases  because  it 
effectively  removes  the  "significant  and 
substantial"  tool  bom  MSHA's 
enforcement  arsenal.  A  review  of  the 
decisions  issued  by  the  Commission  and 
its  administrative  law  judges  indicates  a 
decline  in  the  percentage  of  significant 
and  substantial  citations  affirmed  by  the 
Commission  in  the  years  since  the 
Commission's  1988  decision  in 
Texasgulf  Similarly,  a  disturbing 
number  of  decisions  issued  by 
Commission  administrative  law  judges 
in  recent  years  demonstrated  a 
restrictive  and  unrealistic  application  of 
the  "significant  and  substantial"  phrase. 
In  addition,  the  Commission's  narrow 
interpretation  has  resulted  in  recent 
years  in  an  increasing  amount  of 
unnecessary  and  unnecessarily 
complicated  litigation.  See  United 
States  Steel  Mining  Co.,  1«  FMSHRC 
862,  868-867  (1996)  (Commissioner 
Meu-ks,  dissenting)  (calling  for 
reexamination  of  the  Commission's 
interpretation  and  concluding,  inter 
alia,  that  that  interpretation  has  "only 
serveld]  to  fuel  a  constant  stream  of 
unnecessary  litigation  that  results  in  a 
diminished  level  of  Congressionally 
mandated  protection  to  our  nation's 
miners  and  puts  an  unacceptable 
financial  strain  on  operators  and  the 
government").  Most  importantly,  as 
discussed  below,  the  Commission's 
interpretation  of  the  "significant  and 
substantial"  phrase  is  inconsistent  both 
with  the  plain  language  of  the  Mine  Act 
and  with  its  legislative  history. 

The  Plain  Language  of  the  "Significant 
and  Substantial"  Phrase 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act)  amended  and 
replaced  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (Coal  Act).  The 
"significant  and  substantial"  phrase 
which  appeared  in  section  104(c)  of  the 
Coal  Act  (the  unwarrantable  failure 
provision)  was  carried  over  unchanged 
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to  section  104(d)  of  the  Mine  Act.  The 
phrase  appears  in  section  104(d)  of  the 
Mine  Act  as  follows:  "such  violation  is 
of  such  nature  as  could  significantly  and 
substantially  contribute  to  the  cause  and 
effect  of  a  coal  or  other  mine  safety  or 
health  hazard  *  *  *."  In  addition  to 
appearing  in  the  unwarrantable  failure 
provision  of  section  104(d),  the 
"significant  and  substantial"  phrase 
appears  in  the  pattern  of  violations 
provision  of  section  104(e)  of  the  Mine 
Act,  which  was  a  new  provision. 

In  each  section,  the  "significant  and 
substantial"  phrase  describes  the  type  of 
violaticm  which,  when  cited  under  the 
respective  sections  in  conjunction  with 
other  factors,  results  in  the  possible 
imposition  of  further  sanctions  on  the 
offending  operator.^  The  words 
"significantly  and  substantially"  are 
adverbs  modifying  the  verb 
"contribute."  Therefore,  it  is  the 
contribution  of  the  violation  to  the 
cause  and  effect  of  a  hazard  which  must 
be  "significant  and  substantial." 

Although  the  term  "hazard"  is  not 
defined  in  the  Mine  Act,  it  is  a  common 
word  which  has  been  defined  as  "*  •   * 
a  thing,  or  condition  that  might  ojierate 
against  success  or  safety;  a  possible 
source  of  peril,  danger,  diiress  or 
difficulty*  •  *."  Webster's  Third  New 
International  Dictionary  (1966  ed.) 
(emphasis  added).  The  language  of 
section  104(d)  does  not  indicate  that  any 
particular  degree  of  hazard  is  required 
to  support  a  significant  and  substantial 
fijiding. 

Similarly,  nothing  in  section  104(d) 
requires  that  the  violation  actually 
contribute  to  a  hazard.  On  the  contrary, 
the  "significant  and  substantial"  phrase 
begins  with  "could  significantly  and 
substantially  contribute  to  the  cause  and 
effect  of  *  •  *  (a)  mine  *  *  *  hazard" 
(in  sections  104(d)(1)  and  104(e)(2))  and 
"could  have  significantly  and 
substantially  contributed  to  the  cause 
and  effect  of*  *  *  (a)  mine  •  *  • 
hazard"  (in  section  104(e)(1)). 
Therefore,  the  statutory  language 
precludes  appUcation  of  the  "significant 
and  substantial"  phrase  to  those 
violations  which  present  no  hazard  or 
present  a  hazard  that  is  only  remote  or 
speculative  in  nature.  Conversely,  the 
statutory  language  mandates  application 
of  the  "significant  and  substantial" 
phrase  to  violations  which  present 


^  Under  section  104(d),  the  other  factors  are  that 
the  conditions  created  by  the  alleged  violation  were 
caused  by  an  unwarrantable  failure  of  the  operator 
to  comply  with  mandatory  health  or  safety 
standards.  Under  section  104(e),  the  other  factor  is 
a  previously  issued  written  notice  from  the 
Secretary  to  the  operator  alleging  that  a  pattern  of 
significant  and  substantial  violations  exists. 


hazards  that  have  a  realistic  possibility 
of  occurring. 

In  addition,  the  Secretary's 
interpretation  of  the  "significant  and 
substantial"  provision  of  the  Mine  Act 
is  consistent  with  the  legislative  history 
and  with  the  enforcement  scheme  of  the 
Mine  Act. 

The  Legislative  History  of  the 
"Significant  and  Substantial"  Phrase 

In  enacting  the  Mine  Act,  Congress 
specifically  addressed  the  meaning  of 
the  "significant  and  substantial"  phrase 
as  Congress  understood  and  intended 
the  phrase  to  be  applied.  In  discussing 
the  meaning  of  the  "significant  and 
substantial"  phrase  as  it  had  been 
interpreted  under  section  104(c)  of  the 
Coal  Act,  the  Senate  Committee  report 
on  what  became  section  104(d)  of  the 
Mine  Act  harshly  criticized  the  holding 
of  the  Commission's  predecessor,  the 
Interior  Board  of  Mine  Operations 
Appeals,  in  Eastern  Associated  Coal 
Corp.,  3  IBMA  331  (1974),  as  an 
"urmecessarily  and  improperly  strict 
view  of  the 'gravity  test' *  *  *  (which)  ^ 
has  required  that  the  violation  be  so 
serious  as  to  very  closely  approach  a 
situation  of  imminent  danger."  S.  Rep. 
No.  95-181.  95th  Cong..  1st  Sess.  at  31, 
reprinted  in  Senate  Subcommittee  on 
Labor,  Committee  on  Human  Resources, 
95th  Cong.,  2d  Sess.,  Legislative  History 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977  at  614  (1978).  The 
Committee  then  noted  with  approval  its 
understanding  of  the  IBMA's 
subsequent  Alabama  By-Products 
decision,  stating  that  in  Alabama  By- 
Products  Corp.,  7  IBMA  85  (1976),  the 
Board  had  "ruled  that  only  notices  for 
purely  technical  violations  could  not  be 
issued  under  section  104(c)(1)  (of  the 
Coal  Act)."  The  Committee  then  stated: 

The  Board's  holding  in  Alatmma  By- 
Products  Corporation  is  consistent  with  the 
committee's  intention  that  the  unwarrantable 
feilure  citation  is  appropriately  used  for  all 
violations,  whether  or  not  they  create  a 
hazard  which  poses  a  danger  to  miners(,)  so 
long  as  they  are  not  purely  technical  in 
nature.  The  Committee  assumes,  however, 
that  when  "technical"  violations  do  pose  a 
health  or  safety  danger,  to  miners,  and  are  the 
result  of  an  "unwarrantable  failure"  the 
unwarrantable  failure  notice  will  be  issued. 

S.  Rep.  No.  95-181  at  31,  reprinted  in 
Legislative  History  at  6  3  2 .'  The 
Secretary's  interpretation  of  the 
"significant  and  substantial"  phrase  is 
consistent  with  the  explicit  statements 


'The  significant  and  substantial  phrase  appears 
in  Section  104(d)  of  the  Mine  Act  which  also 
includes  the  unwarrantable  failure  provision.  Thus, 
this  provision  is  sometimes  referred  to  as  the 
unwarrantable  failure  citation. 
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in  the  legislative  history  addressing  the 
phrase,  and  the  Commission's  is  not. 

The  Purpose  of  the  "Significant  and 
Substantial"  Phrase  in  Promoting 
Heahh  and  Safety 

The  Secretary's  interpretation  of  the 
"significant  and  substantial"  phrase  is 
also  consistent  with  the  underlying 
purpose  and  the  enforcement  .scheme  of 
the  Mine  Act.  Mining  is  one  of  the 
Nation's  most  hazardous  occupations. 
The  "significant  and  substantial"  phrase 
reflects  the  fact  that  Congress  was 
attempting  to  root  out  and  prevent 
significant  and  substantial 
contributions,  both  actual  and  potential, 
to  mine  health  and  safety  hazards.  See 
sections  2(c)  and  (e)  of  the  Mine  Act. 
Congress'  concern  in  preventing 
potential  mine  hazards,  or  at  least 
eliminating  them  before  they  result  in 
accident,  injury,  or  illness,  is  the  reason 
Congress  established  a  low  threshold  for 
finding  a  violation  to  be  significant  and 
substantial.  Applying  the  "significant 
and  substantial"  provision  to  all 
violations  which  present  a  hazard  that 
has  more  than  a  speculative  or  remote 
chance  of  occurring  is  fully  consistent 
with  the  Mine  Act's  enforcement 
scheme. 

Moreover,  in  addition  to  attempting  to 
prevent  significant  and  substantial 
contributions  to  mine  safety  and  health 
hazards,  the  "significant  and 
substantial"  provision  also  acts  as  a 
trigger  for  additional,  stronger 
enforcement  tools  available  to  MSHA  to 
address  more  serious  operator  conduct. 


For  example,  the  unwarrantable  failure 
provision  in  section  104(d]  addresses 
violations  resulting  from  an  operator's 
iiKiifference  or  other  aggravated  conduct 
in  permitting  a  violation  to  occur  or  in 
refiising  to  correct  a  known  violative 
condition,  and  provides  for  increasingly 
severe  consequences  for  repeated 
unwarrantable  violations,  including  a 
withdrawal  order  requiring  all  miners  to 
be  withdrawn  from  the  area  imtil  the 
hazardous  condition  is  corrected.  The 
first  citation  issued  to  an  operator  under 
section  104(d)'s  unwarrantable  failure 
provision  must  allege  that  the  violation 
is  both  significant  and  substantial  and 
the  result  of  the  operator's 
unwarrantable  failure  to  comply  with 
the  mandatory  health  or  safety  standard. 
Subsequent  unwarrantable  failure 
violations  are  not  required  to  be 
significant  and  substantial.  Thus,  to 
trigger  the  unwarrantable  failiu« 
provision,  the  initial  violation  must  be 
significant  and  substantial. 

In  addition,  the  significant  and 
substantial  provision  is  important  for 
section  104(e)'s  pattern  of  violations 
notice,  which  is  issued  to  an  operator 
who  establishes  a  pattern  of  recurrent 
significant  and  substantial  violations, 
i.e.,  the  habitual  violator.  The  Secretary 
has  promulgated  regulations  for  the 
application  of  section  104(e)'s  notice  of 
pattern  of  violations  at  30  C.F.R.  part 
104.  Those  regulations  ensure  that  even 
with  a  broader  interpretation  of  the 
significant  and  substantial  provision, 
the  pattern  provision  is  remedial  and 


not  onerous.  It  is  only  if  the  extensive 
corrective  efforts  and  procedures 
outlined  in  30  C.F.R.  part  104  are  not 
successful  or  if  the  operator  declines  to 
institute  such  a  program  that  the  mine 
may  actually  receive  a  pattern  notice. 
Even  if  those  efforts  are  not  successful, 
a  pattern  notice  is  not  issued  imtil  after 
higher  level  review  by  the  appropriate 
MSHA  administrator  However,  if  the 
Secretary's  attempts  to  assist  the 
operator  to  correct  the  reciurent 
violations  are  unsuccessful,  the  pattern 
of  violations  notice  permits  the 
Secretary  to  order  the  withdrawal  of 
miners  until  the  hazardous  condition  is 
abated. 

The  Secretary  acknowledges  that  she 
has  refrained  from  challenging  the 
Commission's  interpretation  of  the 
"significant  and  substantial"  phrase  for 
a  number  of  years.  However,  Uie 
Commission's  increasingly  restrictive 
application  of  that  interpretation  over 
the  years  has,  as  discussed  above,  led 
the  Secretary  to  reevaluate  the 
Commission's  interpretation.  After 
reevaluating  the  Commission's 
interpretation  of  the  "significant  and 
substantial"  phrase,  the  Secretary  has 
concluded  that  the  Commission's 
interpretation  is  inconsistent  both  with 
the  plain  language  of  the  Mine  Act  and 
its  legislative  history,  and  vtrith  the 
effective  enforcement  of  the  Act. 

Dated:  January  30, 1998. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 
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U.S.  Department  of  Labor 

Mine  Safety  and  Health  Administration,  4015 
Wilson  Boulevard.  Arlington,  Virginia  22203- 
1984 

NON-MANDATORY  APPENDIX 
ISSUE  DATE:  February  5, 1998 
PROGRAM  INFORMATION  BULLETIN 

NO.  P98-7 
FROM: 
MARVIN  W.  NICHOLS,  Jr.,  Administrator 

for  Coal  Mine  Safisty  and  Health 
EDWARD  C  HUGLER.  Acting 

Administrator  for  Metal  and  Nonmetal 

Mine  Safety  and  Health 

SUBJECT:  Significant  and  Substantial 

Scope 

This  program  information  bulletin  is  for  all 
Mine  Safety  and  Health  Administration 
enforcement  personnel,  mine  operators,  and 
independent  contractors. 

Purpose 

The  purpose  of  this  bulletin  is  to  inform 
MSHA  enforcement  personnel,  mine 
operators,  and  independent  contractors  of 
how  MSHA  intends  to  enforce  and  litigate  its 
interpretation  of  the  "significant  and 
Substantial"  phrase  which  it  set  forth  in  the 
Interpretative  Bulletin  published  along  with 
this  Program  Information  Bulletin  in  today's 
Federal  Regislar. 


Information 

The  Mine  Safety  and  Health 
Administration's  (MSHA's)  enforcement 
personnel  will  continue  to  cite  violations  as 
"significant  and  substantial"  in  accordance 
with  existing  practices  as  ouUined  in  the 
Agency's  Program  Policy  Manual. 

For  all  "significant  and  substantial" 
findings  which  are  then  litigated  before  an 
administrative  law  judge,  the  Solicitor's 
Office  will  assert  that  the  violation  is 
"significant  and  substantial"  both  under  the 
interpretation  of  the  "significant  and 
substantial"  phrase  announced  in  the 
Secretary's  Interpretative  Bulletin  and  under 
Commission  case  law  until  there  is  a 
definitive  judicial  decision  regarding  the 
validity  of  the  Secretary's  interpretation. 

In  the  interest  of  administrative  and 
judicial  economy,  the  Secretary  will  litigate 
a  small  group  of  cases  until  there  is  a 
definitive  mling  on  the  validity  of  the 
Secretary's  interpretation  of  the  "significant 
and  substantial"  phrase. 

Background 

Along  with  this  Program  Information 
Bulletin,  in  today's  Federal  Register,  the 
Secretary  published  an  Interpretative 
Bulletin  which  set  forth  the  Secretary's 
interpretation  of  the  "significant  and 
substantial"  phrase  in  Sections  104(d) 


and  104(e)  of  the  Mine  Act.  As  the 
Secretary  explained  in  the  Interpretative 
Bulletin,  after  conducting  a  careful 
review  of  the  language,  history,  and 
purpose  of  the  "significant  and 
substantial"  phrase  as  well  as  a  review 
of  the  Commission's  "significant  and 
substantial"  decisions  both  prior  to  and 
after  Texasgulf,  Inc.,  10  FMSHRC  498 
(1988),  the  Secretary  has  concluded  that 
the  Commission's  existing  interpretation 
of  the  "significant  and  substantial" 
phrase  is  incorrect. 

Authority 

30  U.S.C.  814(d)  and  814(e). 
Issuing  Offices  and  Contact  Persons 

Coal  Mine  Safety  and  Health. 

Robert  A.  Elam,  703/235-1140 

Metal  and  Nonmetal  Mine  Safety  and  Health. 

Claude  N.  Narramore,  703/235-1565 

Distribution 

Program  Policy  Manual  Holders 
Mine  Operators 
Independent  Contractors 
MSHA  Special  Interest  Groups 

(FR  Doc.  98-2853  Filed  2-4-98;  8:45  ami 
BIUJNO  OOOE  4S10-IS-P 


Thursday 
February  5,  1998 


Part  V 


Environmental 
Protection  Agency 

Guidance  and  information  for  States  on 
impiementing  the  Capacity  Development 
Provisions  of  the  Safe  Drinlcing  Water 
Act;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S968-8] 

Quidance  and  Information  for  States 
on  lmplenfwntir>g  the  Capacity 
Developmant  Provisiona  of  the  Safe 
Drinking  Water  Act 

AOBICY:  Environmental  Protection 

Agency. 

ACTION:  Public  review  draft. 

SUMMARY:  The  Environmental  Protection 
Agency  is  publishing,  for  public 
comment,  draft  "Guidance  for  States  on 
Implementing  the  Capacity 
Development  Provisions  of  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act."  The  Agency  is  also  announcing 
the  availability  of  the  following  related 
draft  documents  for  public  review  and 
comment:  Information  for  States  on 
Implementing  the  Capacity 
Development  Provisions  of  the  Safe 
Drinking  Water  Act.  and  Information  for 
the  Public  on  Participating  with  States 
in  Preparing  Capacity  Development 
Strategies. 

DATES:  Comments  must  be  received  by 
April  6.  1998. 

A00RE88ES:  Send  comments  to  Peter  E. 
Shanaghan,  Small  Systems  Coordinator, 
Mail  Code  4606.  Environmental 
Protection  Agency.  401  M  Street  S.W.. 
Washington,  D.C.  20460  or  E-mail 
shanaghan. petei#epa.epamail.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Shanaghan.  202-260-5813  or 
shanaghan.peterOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  1996 
Safe  Drinking  Water  Act  (SDWA) 
Amendments  bring  significant 
improvements  to  the  national  drinking 
water  program.  Capacity  development  is 
an  important  component  of  the  Act's 
focus  on  preventing  problems  in 
drinking  water.  The  capacity 
development  provisions  offer  a 
framework  within  which  States  and 
water  systems  can  work  together  to 
ensure  that  systems  acquire  and 
maintain  the  technical,  financial,  and 
managerial  capacity  needed  to  achieve 
the  public  health  protection  objectives 
of  the  SDWA. 

The  1996  Amendments  emphasize  the 
technical,  managerial,  and  financial 
capacity  of  water  systems.  By  enhancing 
and  ensuring  the  technical,  financial, 
and  managerial  capacity  of  water 
systems.  States  will  promote 
compliance  with  national  primary 
drinking  water  regulations  (NPDWRs) 
for  the  long  term.  To  avoid  a 
withholding  in  its  Drinking  Water  State 
Revolving  Fund  (DWSRF)  allotment, 
each  State  is  required  to  obtain  the  legal 


authority  or  other  means  to  ensure  that 
new  community  water  systems  and  new 
nontransient  noncommunity  water 
systems  demonstrate  adequate  capacity, 
and  to  develop  and  implement  a 
strategy  to  assist  existing  systems  in 
acquiring  and  maintaining  capacity. 

The  draft  guidance  published  and  the 
draft  information  documents  being 
made  available  today  are  the  result  of  a 
thorough  stakeholder  consultation 
process  initiated  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  its  National  Drinking  Water 
Advisory  Council  (NDWAC).  The 
NDWAC  was  established  by  the  original 
Safia  Drinking  Water  Act  as  a  diverse 
group  of  stakeholders  to  advise  the 
Agency  on  drinking  water  issues.  In 
order  to  most  effectively  advise  EPA 
regarding  implementation  of  the 
capacity  development  provisions  of  the 
SDWA  Amendments  of  1996,  NDWAC 
estabUshed  a  Small  Systems  Working 
Group.  The  Small  Systems  Working 
Group  met  on  four  occasions  between 
February  and  July,  1997.  each  two  days 
in  length,  with  the  purpose  of 
developing  consensus  recommendations 
on  how  EPA  should  implement  the 
capacity  development  provisions  of  the 
SDWA  Amendments  of  1996.  The  Spiall 
Systems  Working  Group  consisted  of  22 
members  representing  small  public 
water  systems,  environmental  and 
public  health  advocacy  groups.  State 
drinking  water  programs,  puolic  utility 
commissions,  and  other  interest  groups. 
The  Small  Systems  Working  Ooup 
recommended  to  NDWAC,  which  in 
turn  recommended  to  EPA,  that  the 
Agency  publish  a  combination  of 
guidance  and  information  to  facilitate 
the  implementation  of  the  capacity 
development  provisions  of  the  1996 
SDWA  Amendments.  The  worlung 
group,  through  the  NDWAC.  made 
specific  substantive  recommendations 
regarding  the  content  of  the  draft 
guidance  being  published  today  and 
information  documents  being  made 
available  today. 

Guidance  and  Infonnation  Documenti 

The  guidance  document  being 
published  today  is  in  large  part  based  on 
recommendations  by  the  Small  Systems 
Working  Group  and  NDWAC.  The 
document  is  entitled  Guidance  for 
States  on  Implementing  the  Capacity 
Development  Provisions  of  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act,  and  includes  the  following  major 
sections: 

•  Guidance  for  States  on  Ensuring 
that  All  New  Commimity  Water  Systems 
and  New  Nontransient  Noncommunity 
Water  Systems  Demonstrate  Technical, 
Managerial,  and  Financial  Capacity 


•  Guidance  for  States  on  Minimum 
Requirements  for  State  Capacity 
Development  Strategies  (to  Avoid 
DWSRF  Withholding) 

•  Guidance  for  States  on  Assessment 
of  Capacity  for  the  Purposes  of 
Awarding  Drinking  Water  State 
Revolving  Fund  (DWSRF)  Assistance 

The  draft  information  documents 
being  made  available  today  are  also 
based  in  large  part  on  specific 
recommendations  by  the  Small  Systems 
Working  Group  and  NDWAC.  The  first 
document,  entitled  Information  for 
States  on  Implementing  the  Capacity 
Development  F*rovisions  of  the  Safe 
Drinking  Water  Act.  includes  the 
following  chapters: 

•  Information  for  States  on  Ensuring 
that  All  New  Community  Water  Systems 
and  New  Nontransient  Noncommunity 
Water  Systems  Demonstrate  Technical, 
Managerial,  and  Financial  Capacity 

•  Information  for  States  on  Preparing 
State  Capacity  Development  Strategies 

•  Information  for  States  on 
Assessment  of  Capacity  (For  Piuposes  of 
Awarding  DWSRF  assistance) 

A  second  draft  document 
recommended  by  the  Small  Systems 
Working  Group  and  NDWAC,  entitled 
Information  for  the  Public  on 
Participating  with  States  in  Preparing 
Capacity  Development  Strategies,  is  also 
being  made  available  today. 

^Mcific  Issues  for  Cominentors  to 
Consider 

There  are  two  issues  on  which  the 
Agency  wishes  to  specifically  solicit 
public  comment.  The  first  pertains  to 
the  proposed  guidance  being  pubUshed 
today.  Does  the  proposed  guidance 
strike  an  appropriate  balance  between 
respecting  State  HexibiUty  and 
discretion  in  implementation  of  the 
capacity  development  provisions,  while 
ensuring  adequate  national  level 
program  accountability  for  SDWA 
implementation?  • 

The  second  issue  pertains  to  the  draft 
information  document  for  which  a 
notice  of  availability  is  being  published 
today.  Does  the  document  contain 
sufficient  substantive  information,  and 
is  the  information  appropriately 
organized,  to  facilitate  State 
implementation  of  the  capacity 
development  provisions? 

Statutory  Basis  for  the  Guidance  and 
Infonnation  Documents 

The  following  provisions  of  the  Safe 
Drinking  Water  Act  as  amended 
comprise  the  statutory  requirements  for 
capacity  development  and  provide  the 
basis  for  the  subsequent  guidance  and 
accompanying  information  documents: 


•  Section  1420(a):  State  Authority  for 
New  Systems-A  State  shall  receive  only 
80  percent  of  the  allotment  that  the 
State  is  otherwise  entitled  to  receive 
under  section  1452  (relating  to  State 
loan  funds)  unless  the  State  has 
obtained  the  legal  authority  or  other 
means  to  ensure  that  all  new 
conununity  water  systwns  and  new 
nontransient,  noncommunity  water 
systems  commencing  operation  after 
October  1. 1999,  demonstrate  technical, 
managerial,  and  financial  capacity  with 
respect  to  each  national  primary 
drinking  water  regulation  in  effect,  or 
likely  to  be  in  effect,  on  the  date  of 
commencement  of  operations. 

•  Section  1420(c):  Capacity 
Development  Strategy— (1)  In  General- 
Beginning  4  years  after  the  date  of 
enactment  of  this  section,  a  State  shall 
receive  only — (A)  90  percent  in  fiscal 
year  2001;  (B)  85  percent  in  fiscal  year 
2002;  and  (C)  80  percent  in  each 
subsequent  fiscal  year,  of  the  allotment 
that  the  State  is  otherwise  entitled  to 
receive  under  section  1452  (relating  to 
State  loan  funds),  unless  the  State  is 
developing  and  implementing  a  strategy 
to  assist  public  water  systems  in 
acqiiuring  and  maintaining  technical, 
managerial,  and  financial  capacity. 

•  Section  1452(a)(l)(G)(i):  New 
System  Capacity — Beginning  in  fiscal 
year  1999.  the  Administrator  shall 
withhold  20  percent  of  each 
capitalization  grant  made  pursuant  to 
this  section  to  a  State  imless  the  State 
has  met  the  requirements  of  section 
1420(a)  (relating  to  capacity 
development)  and  shall  vdthhold  10 
percent  for  fiscal  year  2001, 15  percent 
for  fiscal  year  2002,  and  20  percent  for 
fiscal  year  2003  if  the  State  has  not 
complied  with  the  provisions  of  section 
1420(c)  (relating  to  capacity 
development  strategies).  Not  more  than 
a  total  of  20  percent  of  the  capitalization 
grants  made  to  a  State  in  any  fiscal  year 
may  be  withheld  under  the  preceding 
provisions  of  this  clause.  All  funds 
withheld  by  the  Administrator  pursuant 
to  this  clause  shall  be  reallotted  by  the 
Administrator  on  the  basis  of  the  same 
ratio  as  is  applicable  to  funds  allotted 
under  subparagraph  (D).  None  of  the 
funds  reallotted  by  the  Administrator 
pursuant  to  this  paragraph  shall  be 
allotted  to  a  State  unless  the  State  has 
met  the  requirements  of  section  1420 
(relating  to  capacity  development). 

•  Section  1452(g)(3):  Guidance  and 
Regulations — ^The  Administrator  shall 
publish  guidance  and  promulgate 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  this  section, 
including — (A)  provisions  to  ensiue  that 
each  State  commits  and  expends  funds 
allotted  to  the  State  imder  this  section 


as  efficiently  as  possible  in  accordance 
with  this  title  and  applicable  State  laws; 
(B)  guidance  to  prevent  waste,  fraud, 
and  abuse;  and  (C)  guidance  to  avoid  the 
use  of  funds  made  available  under  this 
section  to  finance  the  expansion  of  any 
public  water  system  in  anticipation  of 
future  population  growth.  The  guidance 
and  regulations  shall  also  ensure  that    . 
the  State  and  public  water  systems 
receiving  assistance  under  this  section, 
use  accounting,  audit,  and  fiscal 
procedures  that  conform  to  generally 
accepted  accounting  standards. 

The  Act  also  provides  that  the 
Environmental  Protection  Agency  (EPA) 
will  assist  State  capacity  development 
efforts  by  providing  information  and 
guidance: 

•  Section  1420(d):  Federal 
Assistance — (1)  In  General — The 
Administrator  shall  support  the  States 
in  developing  capacity  development 
strategies.  *  *   •  (4)  Guidance  for  New 
Systems— Not  later  than  2  years  after  the 
date  of  enactment  of  this  section,  the 
Administrator  shall  publish  guidance 
developed  in  consultation  with  the 
States  describing  legal  authorities  and 
other  means  to  ensure  that  all  new 
community  water  systems  and  new 
nontransient,  noncommunity  water 
systems  demonstrate  technical, 
managerial,  and  financial  capacity  with 
respect  to  national  primary  drinking 
water  regulations. 

Acronyms 


Acronym 

Definition 

CFR  

Code  of  Federal  Regulations. 

CWS  

Community  Water  System. 

DWRSF  ... 

Dnnking  Water  State  Revolving 

Fund. 

EPA  

Environmental  Protection  Agen- 

lUP 

Intended  Use  Plan. 

NDWAC  ... 

National    Drinking   Water   Advi- 

sory Council. 

NPDWR  ... 

National  Primary  Drinking  Water 

Regulations. 

NTNCWS 

Nontransient,        Noncommunity 

Of  NTNC. 

Water  System. 

PWS  

Public  Water  System. 

SDWA 

Safe  Drinking  Water  Act. 

SDWIS 

Safe  Drinking  Water  Information 

System. 

TNCor 

Transient,  Noncommunity  Water 

TNCWS. 

System. 
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•  II.  Guidance  for  States  on  Ensuring  that  All 

New  CWSs  and  New  NTNCWSs 
Demonstrate  Technical.  Managerial,  and 
Financial  Capacity 


•  III.  Guidance  for  States  on  Minimum 

Requirements  for  State  Capacity 
Development  Strategies  (To  Avoid 
DWSRF  Withholding) 

•  IV.  Guidance  for  States  on  Assessment  of 

Capacity  for  Purposes  of  Awarding 
DWSRF  Assistance 

I.  Introduction  to  Technical, 
Managerial,  and  Financial  Capacity  of 
Water  Sjrstems 

The  1996  Safe  Drinking  Water  Act 
(SDWA)  Amendments  bring  significant 
improvements  to  the  national  drinking 
water  program.  Capacity  development  is 
an  important  component  of  the  Act's 
focus  on  preventing  problems  in 
drinking  water.  The  capacity 
development  provisions  offer  a 
framework  within  which  States  and 
water  systems  can  work  together  to 
ensure  that  systems  acquire  and 
maintain  the  technical,  financial,  and 
managerial  capacity  needed  to  achieve 
the  pubUc  health  protection  objectives 
of  the  SDWA. 

The  1996  Amendments  emphasize  the 
technical,  managerial,  and  financial 
capacity  of  water  systems.  By  enhancing 
and  ensuring  the  technical,  financial, 
and  managerial  capacity  of  water 
systems.  States  will  promote 
compUance  with  national  primary 
drinking  water  regulations  (NPDWRs) 
for  the  long  term.  To  avoid  a 
withholding  in  its  Drinking  Water  State 
Revolving  Fund  (DWSRF)  allotment, 
each  State  is  required  to  obtain  the  legal 
authority  or  other  means  to  ensure  that 
new  community  water  systems  and  new 
nontransient  noncommunity  water 
systems  demonstrate  adequate  capacity, 
and  to  develop  and  implement  a 
strategy  to  assist  existing  systems  in 
acquiring  and  maintaining  capacity. 

The  capacity  development  provisions 
in  the  Act  offer  a  simple,  flexible 
framework  within  which  States  can 
organize  their  efforts  to  address  the 
challenges  facing  small  systems.  Each 
state  has  extraordinary  flexibility  to 
implement  a  capacity  development 
program  that  is  uniquely  tailored  to  its 
circiunstances.  The  statute  specifies  that 
new  systems  must  demonstrate 
technical,  managerial,  and  financial 
capacity  prior  to  commencing  operation, 
and  States  must  develop  and  implement 
strategies  to  assist  public  water  systems 
in  acquiring  and  maintaining  technical, 
managerial,  and  financial  capacity.  The 
statute  lists  several  specific  issues 
which  a  State  must  consider,  solicit 
public  conunent  on.  and  include  as 
appropriate  in  its  capacity  development 
strategy.  The  statute  does  not  dictate 
which  substantive  components  a  State 
strategy  must  contain.  Enhancing  the 
technical,  managerial,  and  financial 
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capacity  of  water  systems  offers  great 
potential  for  correcting  existing  non- 
compliance and,  more  importantly, 
preventing  future  non-compliance  with 
NPDWRs. 

This  section  presents  the  backgrotmd 
information  necessary  to  understand  the 
guidance  documents  that  are  provided 
in  Sections  n  through  IV.  These  draft 
guidance  documents  are  designed  to 
assist  States  in  implementing  the 
capacity  development  provisions  of  the 
Act. 

Included  in  this  introductory  section 
are  a  discussion  of  the  demographics  of 
systems  affected  by  the  provisions,  and 
working  definitions  of  technical, 
managerial,  and  financial  capacity  that 
are  used  throughout  the  draft  guidance 
and  information  dociunents. 

1.  System  Demogmphics  ■ 

The  capacity  development  provisions 
of  the  SDWA  apply  to  several  types  of 
public  water  systems.  Some  provisions 
apply  to  all  public  water  systems 
(PWSa).  which  include:  (1)  Community 
wfater  systems  (CWSs);  (2)  nontransient. 
noncoaununity  water  systems 
(NTNCWSs);  and  (3)  transient, 
noncommunity  water  systems 
(TNCWSs).  Other  provisions  apply  (Hily 
fo  cooununity  water  systems  and 
nontransient.  noncommunity  water 
systems.  It  is  important  to  note  that  the 
statute  does  not  limit  or  focus  the 


*  Dila  Sonic*:  Sdt  Drinking  Watar  Inlotinatlon 
SyMHi(SOWIS). 


capacity  development  provisions  based 
on  system  size.  However,  as  the 
following  discussion  makes  clear,  the 
overwhelming  majority  of  water  systems 
are  small.  Thus,  as  a  practical  matter, 
small  systems  will  be  a  significant  focus 
of  capacity  development  efforts  due  to 
the  sheer  number  of  such  systems. 

A  public  water  system  is  a  "system  for 
the  provision  to  the  public  of  water  for 
human  consiunption  through  pipes  or 
other  constructed  conveyances,  if  such 
system  has  at  least  fifteen  service 
connections  or  regularly  serves  an 
average  of  at  least  twenty-five 
individuals"  (Section  1401(4)(A)  SDWA 
as  amended).  This  category  includes 
community  water  systems;  nontransient. 
noncommunity  water  systems;  and 
transient,  noncommunity  water  systems. 
There  are  approximately  172,000  public 
virater  systems  naticmwide. 

A  commimity  water  system  is  "a 

f>ublic  water  system  which  serves  at 
east  15  service  connections  used  by 
year-round  residents  or  regularly  serves 
at  least  25  year-roimd  residents."  (40 
CFR  141.2)  There  are  approximately 
55.000  community  water  systems 
serving  over  246  million  people.  About 
87  percent  of  ONSs  are  classified  as 
"very  small"  (serving  fewer  than  500 
persons)  or  "small"  (serving  from  501  to 
3,300  persons).  Although  the  small  and 
very  small  systmns  comprise  a 
significant  majority  of  CWSs.  they  serve 
just  over  10  percent  of  the  population 
served  by  CWSs.  Community  water 


systems  can  be  classified  into  two  major 
ownership  types — privately  owned  and 
publicly  owned.  Within  the  privately 
owned  category,  a  substantial  nimiber  of 
systems  are  "ancillary  systems."  i.e., 
they  provide  water  as  an  ancillary 
function  of  their  principal  business  or 
enterprise.  An  example  is  mobile  home 
parks  (Figure  1).  Like  NTNCWSs,  they 
provide  water  to  their  customers,  but 
provision  of  water  is  not  their  principal 
business.  The  incidence  of  ancillary  , 
systems  varies  significantly  by  system 
size.  In  small  CWSs  serving  between  25 
and  100  persons,  over  half  (53  percent) 
are  ancillary  systems.  In  lai^er  CWSs 
serving  more  than  10,000  persons,  only 
0.1  percent  are  ancillary  systems. 

A  nontransient,  noncommunity  water 
system  is  defined  as  "a  public  water 
system  that  is  not  a  community  water 
system  and  that  regularly  serves  at  least 
25  of  the  same  persons  over  6  months 
per  year."  (40  CFR  141.2)  Examples  of 
estabUshments  which  are  nontransient, 
noncommunity  water  sjrstems  include 
schools,  fisctories,  office/industrial 
paries,  and  major  shopping  centers.  Most 
are  privately  owned.  "Hie  approximately 
20,000  NTNCWSs  across  the  nation 
serve  approximately  6  million  people. 
Over  96  percent  of  NlT4CWSs  use 
ground  water  as  their  primary  source. 
They  typically  are  small  systems:  99 
percent  of  NTNCWSs  are  classified  as 
"very  small"  or  "small." 


Figure  J  (Source:  Community  Water  System  Survey,  EPA  815-R-97-001a,  January.  1997) 
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2.  Defining  Capacity 

In  the  context  of  the  1996 
Amendments  to  the  Safe  Drinliing  Water 
Act.  water  system  capacity  refers  to  the 
overall  capability  or  wherewithal  of  a 
water  system  to  consistently  produce 
and  deliver  water  meeting  all  NPDWRs. 
Capacity  encompasses  the  technical, 
managerial,  and  financial  capabilities  of 
the  water  system  to  plan  for.  achieve, 
and  maintain  compliance  with 
applicable  drinking  water  standards 
given  available  water  resources  and  the 
characteristics  of  the  service  population. 

Tedmical.  managerial,  and  financial 
capacity  are  tluee  general,  highly 
interrelated  areas  of  overall  water 
system  capability: 

•  Technical  capacity  refers  to  the 
physical  infrastructure  of  the  water 
system,  including  but  not  limited  to  the 
adequacy  of  the  source  water, 
infrastructure  (source,  treatment. 


storage,  and  distribution),  and  the 
ability  of  system  personnel  to 
adequately  operate  and  maintain  the 
system  and  to  otherwise  implement 
technical  knowledge. 

•  Managerial  capacity  refers  to  the 
management  structure  of  the  water 
system,  including  but  not  limited  to 
ownership  accountability,  staffing  and 
organization,  and  effective  Unkages  to 
customers  and  regiUatory  agencies. 

•  Financial  capacity  refers  to  the 
financial  resources  of  the  water  system, 
including  but  not  limited  to  revenue 
sufficiency,  credit  worthiness,  and  fiscal 
controls. 

3.  Key  Questions 

Technical,  managerial,  and  financial 
capacity  are  individual  yet  highly 
interrelated  areas  of  a  system's  overall 
capability,  as  illustrated  in  Figure  2.  A 
system  cannot  sustaiiTiicceptable 


',2  >l 


performance  without  maintaining 
adequate  capability  in  all  three  areas. 
Indicators  of  capacity  within  each  area 
can  be  framed  by  key  sets  of  issues  and 

Suestions,  including  but  not  limited  to 
le  following:  « 

Technical  Capacity 

•  Source  water  adequacy.  Does  the 
system  have  access  to  a  reliable  and 
sufficient  source  of  water?  Is  the  source 
water  of  adequate  quality?  Is  the  source 
adequately  protected? 

•  Infrastructure  adequacy.  Can  the 
system  provide  water  that  meets  SDWA 
standards?  What  is  the  condition  of  the 
system's  infrastructure,  including 
well(s)  and/or  source  water  intakes, 
treatment,  storage,  and  distribution? 
What  is  the  life  expectancy  of  the 
system's  infrastructure?  Does  the  system 
have  a  capital  improvement  plan? 
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•  Technical  knowledge  and 
implementation.  Does  the  system  have  a 
certified  operator?  Is  the  system 
operated  with  technical  knowledge  of 
applicable  standards?  Are  personnel 
able  to  implement  this  technical 
knowledge  effectively?  Do  the  operators 
understand  the  technical  and 
operational  characteristics  of  the 
system?  Does  the  system  have  an 
effective  operation  and  maintenance 
program? 

Managerial  Capacity 

•  Ownership  accountability.  Are  the 
system  owner(s)  clearly  identified?  Can 
they  be  held  accountable  for  the  system? 

•  Staffing  and  organization.  Are  the 
system  operator(s)  and  manager(s) 
clearly  identified?  Is  the  system 
properly  staffed  and  organized?  Do 
personnel  understand  the  management 
aspects  of  regulatory  requirements  and 
system  operations?  Do  personnel  have 
adequate  expertise  to  manage  water 
system  operations?  Do  personnel  have 
the  necessary  licenses  and 
certifications? 

•  Effective  external  linkages.  Does  the 
system  interact  well  with  customers, 
regulators,  and  other  entities?  Is  the 
system  aware  of  available  external 
resources,  such  as  technical  and 
financial  assistance? 

Financial  Capacity 

•  Revenue  sufficiency.  Do  revenues 
cover  costs?  Are  rates  and  charges  for 
water  service  adequate  to  cover  the  cost 
of  service? 

•  Credit  worthiness.  Is  the  system 
financially  healthy?  Does  it  have  access 
to  financial  capital  through  public  or 
private  sovirces? 

•  Fiscal  management  and  controls. 
Are  adequate  books  and  records 
maintained?  Are  appropriate  budgeting, 
accounting,  and  financial  planning 
methods  used?  Does  the  system  manage 
its  revenues  effectively? 

Many  aspects  of  water  system 
operations  involve  more  than  one  kind 
of  capacity.  A  program  of  infi^structure 
replacement  and  improvement,  for 
example,  requires  technical  knowledge, 
management  planning  and  oversight, 
and  financial  resources.  In  other  words, 
a  water  system  with  adequate  capacity 
draws  on  strengths  in  all  three  capacity 
areas — technical,  managerial,  and 
financial. 

n.  Guidance  for  States  on  Ensuring 
That  All  New  CWSs  and  New 
NTNCWSs  Demonstrate  Technical. 
Managerial,  and  Financial  Capacity 

The  Safe  Drinking  Water  Act  (SDWA) 
Amendments  of  1996  (Pub.L.  104-182) 
authorize  a  Drinking  Water  State 


Revolving  Fund  (DWSRF)  to  help  public 
water  systems  finance  the  infi^stmcture 
needed  to  achieve  or  maintain 
compliance  with  SDWA  requirements 
and  to  achieve  the  public  health 
protection  objectives  of  the  Act.  Section 
1452  authorizes  the  Administrator  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  to  award  capitalization  grants  to 
the  States.  Under  section  1420(a)  of  the 
Act,  the  Administrator  is  directed  to 
withhold  a  portion  of  a  State's  allotment 
under  section  1452  unless  the  State  "has 
obtained  the  legal  authority  or  other 
means  to  ensure  that  all  new 
community  water  systems  and  new 
nontransient,  noncommunity  water 
systems  commencing  o{>eration  after 
October  1, 1999,  demonstrate  technical, 
managerial,  and  financial  capacity  with 
respect  to  each  national  primary 
drinking  water  regulation  in  effect,  or 
likely  to  be  in  effect,  on  the  date  of 
commencement  of  operations."  Section 
1452(a)(l)(G)(i)  discusses  the  process  of 
withholding  funds  under  the  Act's 
provisions  related  to  new  system 
capacity. 

Section  1420(d)(4)  instructs  the  EPA 
Administi^tor  to  publish  "guidance 
developed  in  consultation  with  the 
States  describing  legal  authorities  and 
other  means  to  ensure  that  all  new 
community  water  systems  and 
nontransient,  noncommunity  water 
systems  demonstrate  technical, 
managerial,  and  financial  capacity  with 
respect  to  national  primary  drinking 
water  regulations."  This  guidance 
document  fulfills  this  requirement. 

This  guidance  docimient — developed 
in  consultation  with  States  and  other 
stakeholders — provides  the  criteria  that 
EPA  will  use  in  evaluating  State 
implementation  of  the  requirements  of , 
section  1420(a)  of  the  Act.  The  criteria 
are  (1)  demonstration  of  statutory  or 
regulatory  basis  of  authority,  (2) 
demonstration  of  control  points  in  the 
new  system  development  process  at 
which  the  authority  will  be  exercised, 
and  (3)  initially,  a  plan  for  evaluating 
the  program  on  an  ongoing  basis;  then 
in  subsequent  years  an  annual 
description  of  actual  program 
implementation  and  eff^ectiveness.  To 
supplement  this  guidance,  EPA  is 
making  available  for  public  review  an 
informational  document  entitled 
Information  for  States  on  Implementing 
the  Capacity  Development  Provisions  of 
the  Safe  Drinking  Water  Act.  Chapter 
One  of  this  document  contains  options 
States  can  consider  in  developing  a 
program  that  ensures  that  all  new 
community  and  new  nontransient, 
noncommunity  water  systems 
demonstrate  technical,  managerial,  and 
financial  capacity.  This  document  is 


available  through  the  Safe  Drinking 
Water  Hotline,  and  can  be  obtained  by 
calling  1-800-426-4791. 

2.  The  Statutory  Background 

General  Issues 

The  SDWA  Amendments  establish  an 
integrated  environmental  law.  Links 
among  different  parts  of  the  law  create 
a  tapestry  of  provisions;  prevention 
programs  are  integrated  with,  and 
essential  to  the  success  of,  new 
regulatory  flexibilities.  One  of  these 
prevention  programs  is  capacity 
development.  'The  AmendJnents  require 
States  to  ensure  that  all  new  community 
and  nontransient,  noncommunity 
systems  commencing  operation  after 
(October  1, 1999  demonstrate  technical, 
managerial,  and  financial  capacity. 
Ensuring  capacity,  which  prevents 
costly  noncompliance,  facifitates  the 
regulatory  flexibility  of  the 
Amendments. 

Read  in  the  context  of  the 
Amendments,  the  statutory  basis  for  the 
criteria  that  are  presented  below  is  clear. 
First,  when  the  statute  says  a  State  must 
have  the  "legal  authority  or  other 
means"  to  ensure  the  capacity  of  new 
systems,  it  means  that  the  State  must 
have  the  authority  to  intervene  in  the 
process  of  new  system  development  to 
obtain  the  necessary  demonstration  of 
technical,  managerial,  and  financial 
capacity.  The  conference  committee 
report  makes  clear  that  the  phrase  "legal 
authority  or  other  means"  means  that 
States  must  have  the  "actual  authority" 
to  ensure  the  capacity  of  new  systems. 

In  other  words,  as  described  more 
fully  in  the  criteria,  the  States  must  be 
able  to  demonstrate  that  they  have,  and 
can  exercise,  authority  to  prevent  the 
creation  of  new  community  or 
nontransient,  noncommunity  systems 
that  do  not  have  technical,  managerial, 
and  financial  capacity.  This  implies, 
and  to  make  functionally  effective  may 
require,  that  there  must  be  some 
"control  point"  at  which  a  State  can  say 
"no"  to  the  development  of  a  new 
system  that  does  not  have  adequate 
capacity. 

Second,  the  guidance  recognizes  a 
central  theme  foimd  throughout  the 
Amendments — an  approach  to  State 
programs  that  is  flexible  and  recognizes 
the  diversity  of  State  strategies  to 
achieve  the  objectives  of  the 
Amendments.  In  programs  dealing  with 
new  system  creation,  a  State  may 
involve  a  variety  of  State  and  local 
govenunental  agencies.  This  guidance 
accepts  the  diversity  of  approaches.  It 
requires  only  that  there  he  a  clear, 
unambiguous  demonstration  of  State 
authority  to  ensiue  that  no  new 
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community  or  nontransient. 
noncommunity  system  will  be  created  if 
it  lacks  adequate  capacity.  Section 
1420(a)  of  the  statute  emphasizes  that 
the  requirement  is  efiiectively  a 
performance  standard  when  it  says  that 
the  Administrator  shall  withhold  a 
portion  of  a  State's  allotment  imless  the 
State  has  obtained  the  l^al  authority  or 
other  means  "te  msure"  the  intended 
result. 

How  this  statutory  mandate  is 
achieved  is.  up  to  the  State.  The  statute 
does  not  require  that  a  particular  State 
agency  (e.g..  the  primacy  agency)  be 
responsible;  it  simply  requires  that  some 
State  agency  be  responsible.  It  does  not 
preclude  delegation  of  authority  to  make 
the  decision  to  other  agencies  or  to  local 
governments.  The  statute  does, 
however,  require  that  there  be  clear 
State  authority  to  ensure  that  new 
systems  have  adequate  tedmical, 
man^erial.  and  financial  capacity. 

Third,  the  statutory  mnphasis  on  all 
three  aspects  of  capacity — technical, 
managerial,  and  financial — requires  a 
comprehensive  view  of  capacity.  To 
comply  with  this  requirement,  it  is  not 
enough  for  a  State  to  focus  on  only  one 
aspect,  e.g..  technical  caftacity.  Section 
I  of  this  document  provides  some 
suggested  parameters  for  each  of  the 
three  areas  of  capacity. 

Finally,  section  1420  makes  explicit 
that  the  definition  of  system  capacity  be 
forward  looking.  Under  section  1420(c). 
for  example.  States  are  required  to 
develop  a  strategy  to  assist  systems  in 
"acquiring  and  maintaining"  all  three 
areas  of  capacity.  Thus,  to  demonstrate 
capacity,  the  system  must  have 
technical,  managerial,  and  financial 
capacity  on  the  first  day  of  operation 
and  over  time.  When  States  evaluate  the 
capacity  of  new  systems,  they  must 
assess  both  current  and  futxire  capacity. 
The  criteria  shown  below  are  to  help 
States  develop  an  effective  program  that 
ensures  its  new  community  and 
nontransient.  noncommunity  water 
systems  conform  with  the  requirements 
of  the  Safe  Drinking  Water  Act. 

EPA  expects  that  States  will  provide, 
either  as  part  of  their  DWSRF 
capitalization  grant  applications,  or  as  a 
separate  submittal,  a  full  description, 
explanation,  and  documentation  of  their 
programs  for  ensuring  a  demonstraticm 
of  new  system  capacity.  The  Agency 
will  use  the  criteria  discussed  in  this 
guidance  to  evaluate  whether  the  State's 
program  meets  the  requirements  of  the 
SDWA.  as  amended.  EPA  is  required  to 
begin  DWSRF  withholding  related  to 
new  system  capacity  in  fiscal  year  1999. 
Any  capitaUzation  grant  award  made  in 
fiscal  year  1999  is  subject  to  the 
capacity  development  withholding 


(including  fiscal  year  1998  funds 
awarded  in  fiscal  year  1999).  Thus  State 
capitalization  grant  applicati(ms 
submitted  for  award  in  fiscal  year  1099, 
for  fiscal  yeer  1999  funds  or  fiscal  year 
1998  imawarded  funds,  must  contain  a 
Jiill  description,  explanation,  and 
documentation  of  the  States  program  fcH- 
.  ensuring  a  demonstration  of  new  system 
capacity.  Once  a  State  has  successfiilly 
demonstrated  a  basis  of  authority  and 
control  points  at  which  the  authority 
will  be  exercised,  the  State  should 
include  these  demonstrations  in  the 
operating  agreement  of  its  capitalization 
grant  application,  but  need  not  include 
it  in  each  subsequent  capitaUzation 
grant  application  (or  as  a  separate 
submission)  unless  the  basis  of 
authority  or  control  points  have 
changed.  However,  docxmientation  of 
ongoing  program  implementation  must 
be  provided  in  all  subsequent 
capitalization  grant  applications  or  as 
part  of  the  DWSRF  annual  review. 

3.  Criteria 

For  the  first  year  of  implementation, 
EPA  will  base  its  withholding  decision 
on  whether  a  State  can  demonstrate  a 
statutory  or  regulatory  basis  of  authority 
to  prevent  the  creation  of  new 
community  water  systems  and  new 
nontransient.  nonconununity  water 
systems  which  lack  capacity, 
demonstrate  control  points  for  the 
exercise  of  that  authority,  and  provide  a 
plan  for  program  implementation  and 
evaluation  on  an  ongoing  basis.  For 
subsequent  years,  if  the  authority  and 
control  points  remain  unchanged,  the 
withholding  decisions  will  be  based  on 
whether  the  State  is  consistently 
implementing  its  program. 

A  Basis  of  Authority 

Under  section  1420(a).  EPA  shall 
withhold  20%  of  a  State's  capitalization 
grant  under  section  1452  unless  the 
State  has  obtained  the  "legal  authority 
or  other  means"  to  ensure  the 
demonstration  of  capacity  by  new 
community  water  systems  and  new 
nontransient,  noncommunity  water 
systems  commencing  operation  after 
October  1, 1999.  This  authority  must 
provide  the  State  with  the  capability  to 
intervene  in  the  process  of  new  system 
development  in  order  to  obtain 
necessary  assurances  of  technical, 
managerial,  and  financial  capacity.  As 
explained  in  the  introduction,  the 
phrase  "legal  authority  or  other  means" 
means  that  States  must  have  the  "actual 
authority"  to  ensure  that  new  systems 
have  adequate  capacity.  To  meet  the 
requirements  of  this  provision,  States 
must  identify  and  demonstrate  this 
authority.  Examples  of  "legal  authority 


or  other  means"  are  provided  in  Chapter 
Two  of  the  EPA  document  Information 
for  States  on  Implementing  the  Capacity 
Development  Provisions  of  the  Safe 
Drinking  Water  Act.  ImpUcit  in  the 
requirements  of  section  1420(a)  are  the 
.  following: 

•  The  State  must  specify  which 
agency  of  State  government  is 
responsible  for  ensuring  that  new 
systems  demcmstrate  capacity.  This 
agency  could  be  the  State  SDWA 
primacy  agency.  The  State,  at  its  sole 
discretion,  may  decide  which  agency  is 
responsible,  but  there  must  be  a 
responsible  agency. 

•  The  State  agency  responsible  for 
making  determinations  of  technical, 
managerial  and  financial  capacity  need 
not  always  be  the  SDWA  primacy 
agency.  Certification  authority  for  new 
investor-owned  systems,  for  example, 
may  rest  with  the  State  pubUc  utihty 
conunission.  Collaborative  arrangements 
among  agencies  for  controlling  new 
system  development  must  be 
documented  through  statutory  or  other 
means  (such  as  memoranda  of 
understanding). 

•  The  responsible  State  agency  (or 
combination  of  agencies)  must  possess 
and  demonstrate  the  "actual  authority" 
to  prevent  the  creation  of  a  new  system 
if  the  system  cannot  demonstrate 
adequate  technical,  managerial,  and 
financial  capacity.  "Actud  authority" 
may  take  the  form  of  statutory  authority, 
regulations,  or  other  effective  and 
demonstrable  means  of  prevraiting  the 
creation  of  a  new  system  due  to 
inadequate  cafwdty. 

•  Active  involvement  of  local  and 
county  entities  is  one  means  of 
addressing  new  system  capacity 
concerns.  The  authority  for  obtaining 
the  necessary  assurances  of  technical, 
managerial,  and  financial  capacity  may 
be  granted  initially  at  the  local  level,  but 
the  State  is  ultimately  accountable  for 
meeting  the  capacity  requirements  of 
the  Act,  and  must  have  the  final 
authority  to  ensure  new  system 
capacity. 

Demonstration  of  Control  Points  in  the 
New  System  Development  Process 

A  control  point  is  a  point  at  which  a 
State  (or  other  unit  of  government)  can 
make  an  authoritative  decision  as  to  the 
adequacy  of  a  new  system,  in  terms  of 
its  technical,  managerial,  and  financial 
capacity.  Control  points  allow  a  State  to 
exercise  its  legal  authority  or  other 
means  to  ensure  the  capacity  of  new 
systems.  They  provide  opportunities  to 
prevent  the  creation  of  systems  that  lack 
technical,  managerial,  and  financial 
capacity.  Each  State  must  demonstrate 
to  EPA  that  it  has  one  or  more  clear 
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control  points.  Many  control  points  are 
possible  at  both  the  State  and  local 
levels  of  government.  While  actions  by 
local  governments  can  be  an  important 
part  of  the  process,  the  State  must  have 
at  least  one  control  point  that  allows  it 
to  exercise  its  authority  directly.  The 
existence  of  this  authority  does  not 
preclude  the  State  from  providing 
advice  or  technical  assistance  that  could 
help  to  ensure  that  a  system  has 
adequate  capacity. 

Examples  of  generic  control  points  in 
the  new  system  development  process 
are  described  in  Chapter  Two  of  the 
EPA  document.  Information  for  States 
on  Implementing  the  Capacity 
Development  Provisions  of  the  Safe 
Drinking  Water  Act. 

Plan  for  Implementation  and  Evaluation 
of  the  New  System  Capacity  Assurance 
Program 

States  must  develop  plans  for 
implementing  and  evaluating  their 
capacity-assurance  program  for  new 
systems.  The  EPA  Administrator  must 
make  continuing  year-by-year 
determinations  with  regard  to 
withholding  under  section 
1452(a)(l)(G)(i).  Initially,  State  programs 
will  be  assessed  prospectively;  but 
evaluations  of  program  implementation 
and  effectiveness  will  become  more 
important  in  succeeding  years.  States 
must  therefore  present  a  plan  for 
program  implementation  and  evaluation 
as  part  of  their  initial  demonstration  of 
authority  for  new  systems  under  section 
1420(a).  The  plan  must  outline  a  means 
of  verifying  program  implementation 
and  evaluating  the  program.  In 
subsequent  years,  the  State  must 
describe  ongoing  program 
implementation  and  evaluation  during 
the  preceding  year  and  plans  for 
program  implementation  and  evaluation 
during  the  current  year. 

in.  Guidance  for  States  on  Minimum 
Requirements  for  State  Capacity 
Derelopment  Strategies  (to  Avoid 
DWSRF  Withholding)  ^ 

The  Safe  Drinking  Water  Act  (SDWA) 
Amendments  of  1996  (Pub.L.  104-182) 
authorize  a  Drinking  Water  State 
Revolving  Fund  (DWSRF)  to  help  public 
water  systems  finance  the  infrastructure 
needed  to  achieve  or  maintain 
compliance  with  SDWA  requirements 
and  in  achieving  the  public  health 
objectives  of  the  Act.  Section  1452 
authorizes  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  award  capitalization  grants  to  the 
States.  Section  1420(c)  of  the  Act  directs 
the  Administrator  to  withhold  a  portion 
of  a  State's  allotment  under  section  1452 
unless  the  State  is  "developing  and 


implementing  a  strategy  to  assist  public 
water  systems  in  acquiring  and 
maintaining  technical,  managerial,  and 
financial  capacity." 

This  document  provides  the  criteria 
that  EPA  will  use  in  evaluating  State 
capacity  development  strategies  to 
implement  the  withholding 
requirements  in  section  1420(c)  of  the 
Act.  Each  State  will  have  considerable 
flexibility  in  preparing  its  capacity 
development  strategy.  Only  minimum 
criteria  will  be  reviewed  to  ensure  that 
the  State  meets  the  provisions  of  section 
1420(c).  The  five  criteria  are  (1) 
soUdtation  and  consideration  of  public 
comments,  (2)  consideration  of  section 
1420(c)(2)(A-£).  (3)  description  of  the 
capacity  development  strategy.  (4) 
description  of  strategy  implementation, 
and  (5)  requited  actions  regarding 
systems  in  significant  noncompliance. 
Chapter  Three  of  Information  for  States 
on  Implementing  the  Capacity 
Development  Provisions  of  the  Safe 
Drinking  Water  Act  contains  options  on 
how  States  might  meet  these 
requirements.  The  basis  for  this 
guidance  is  the  Administrator's 
authority  to  issue  guidance  and 
regulations  relative  to  the  State 
Revolving  Loan  Fund  under  section 
1452(g)(3)  the  SDWA  and  the  specific 
provisions  of  section  1420  of  the  Act. 

EPA  views  the  purpose  of  this 
guidance  as  helping  to  ensure  that  the 
wide  and  creative  flexibility  intended 
under  the  law  for  States  in  framing  their 
capacity  development  stiategies  will  be 
available  in  fact.  Section  14S2(a)(l)(G)(i) 
of  SDWA  states  that  EPA  "shall 
withhold"  up  to  20%  of  a  State's 
DWSRF  allocation  "if  the  State  has  not 
complied  with  the  provisions  of  Section 
1420(c)."  Thus,  some  States  might  be 
unduly,  but  understandably,  cautious  in 
drafting  their  strategies  if  they  were 
largely  uncertain  about  how  EPA  was 
going  to  assess  such  compliance,  and 
would  not  want  to  risk  proceeding  on  a 
mistaken  assumption  that  might  place 
their  DWSRF  allocations  in  jeopardy. 
EPA  believes  that  fidelity  to  Congress' 
intention  in  this  regard  and  fairness  to 
the  States  demands  that  EPA  clarify  in 
advance  how  the  directives  of  Section 
1452(a)(l)(G)(i)  will  be  applied,  and  this 
guidance  seeks  to  do  so. 

EPA  expects  that  States  will  include 
in  their  DWSRF  capitalization  grant 
applications,  or  separately  and  in 
advance  of  its  application,  a  full 
description  and  documentation  of  their 
capacity  development  strategy.  The 
Agency  will  use  the  criteria  discussed  in 
this  guidance  to  evaluate  whether  the 
State's  strategy  meets  the  requirements 
of  the  SDWA,  as  amended.  EiPA  is 
required  to  begin  DWSRF  withholding 


related  to  capacity  development 
strategies  in  fiscal  year  2001.  Thus.  State 
capitalization  grant  applications 
submitted  for  award  in  fiscal  year  2001 
must  contain  a  full  description  and 
documentation  of  the  State  capacity 
development  strategy  or  such 
description  and  docimientation  must  be 
submitted  separately  and  in  advance  of 
the  capitalization  grant  application. 
Once  a  State  has  successfully 
demonstrated  development  of  a  capacity 
development  strategy,  the  State  should 
include  this  demonstration  in  the 
operating  agreement  of  its  capitalization 
grant  application,  but  need  not  include 
this  demonstration  in  each  subsequent 
capitalization  grant  application  or 
separate  submittal,  unless  the  strategy 
has  changed.  However,  a  full 
documentation  of  ongoing  strategy 
implementation  must  be  provided  in 
boUi  the  initial  and  all  subsequent 
capitalization  grant  applications,  or  as 
part  of  the  DWSRF  annual  review, 
subject  to  these  provisions. 

2.  Benefits  of  a  State  Capacity 
Development  Strategy 

The  SDWA  Amendments  strongly 
emphasize  preventitHi  of  drinking  water 
contamination.  They  seek  to  avoid  new 
problems  through  a  number  of 
interrelated  provisions,  such  as  capacity 
development,  operator  certification,  and 
source  water  protection.  Achieving 
increased  technical,  financial,  and 
managerial  capacity  can  allow  systems 
to  take  advantage  of  operator 
certification  and  source  water  protection 
and  will  help  prevent  compliance 
problems  in  the  future.  The 
Amendments'  new  prevention  approach 
has  two  key  elements: 

•  A  clear  State  lead,  with  flexibility 
and  resources  to  achieve  results. 

•  A  strong  effort  to  provide 
information  to  the  public  and  involve 
stakeholders  in  decision-making 
processes. 

The  Amendments  seek  to  improve  the 
ability  of  water  systems  to  reliably 
provide  safe  water  by  requiring  States  to 
ensure  adequate  capacity  in  new 
systems  and  to  assist  existing  systems  in 
acquiring  and  maintaining  capacity 
through  a  State  capacity  development 
strategy.  This  strategy  is  intended  to  be 
a  plan  for  the  State  program  to  assist 
water  systems  in  acquiring  and 
maintaining  the  technical,  managerial, 
and  financial  capacity  to  reliably  deliver 
safe  drinking  water.  The  tools  and 
approaches  that  States  develop  as  p>art 
of  their  capacity  development  strategies 
will  make  the  Act's  implementation 
more  workable,  consistent,  and 
effective.  Some  possible  tools  and 
approaches  available  to  States  are 
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described  in  Chaptm  Three  of  EPA 's 
Information  for  States  on  Implementing 
the  Capacity  Development  Provisions  of 
the  Safe  Drinking  Water  Act. 

3.  Criteria 

EPA  will  use  the  following  criteria  to 
evaluate  whether  or  not  a  State  has 
compUed  with  the  capacity 
development  strategy  requirements  of 
the  SDWA,  as  amended.  States  not 
complying  with  the  statutory 
requirements  face  withholding  of  a 
portion  of  their  DWSRF  allotment,  as 
discussed  previously. 

SoUcitation  and  Consideration  of  Public 
Comment 

The  Act  provides  that  the  States,  in 
preparing  their  capacity  development 
strategies,  "shall  consider,  solicit  pubUc 
comment  on,  and  include  as 
appropriate"  the  elements  listed  in 
section  1420(c)(2)(A-£).  To  meet  its 
statutory  obligations  with  regard  to 
pubUc  cranment.  a  State  must: 

•  Certify  that  it  pro-actively  soUcited 
public  conmients  on  the  listed  elements, 
and  that  the  process  of  soliciting  pubUc 
comment  occurred  as  part  of  the 
prq)antion  of  its  capacity  development 
strategy. 

•  Dmcribe  all  significant  public 
comments  and  the  State's  response  to 
those  comments. 

Definitions 

For  the  purposes  of  this  requirement, 
several  terms  must  be  defined. 

A  "proactive  process"  is  a  process 
that  has  the  following  characteristics: 

•  The  State  notified  the  general 
public — through  appropriately  visible 
channels — of  the  opportimity  to  provide 
comment  on  elements  A^  as  part  of  the 
State's  preparation  of  its  capacity 
development  strategy. 

•  The  State  identified,  before 
soliciting  public  comments,  the  groups 
that  might  be  interested  in  the 
preparation  of  a  capacity  development 
strategy.  These  groups  are  likely  to  be  of 
the  same  type  as  those  identified  in 
section  1420(c)(2)(E). 

•  The  State  ensured  that  each  of  the 
identified  groups  received  a  request  for 
public  comment  on  the  listed  elements. 

•  The  State  provided  an  accessible 
mechanism  for  receiving  public 
comment. 

'Significant  public  comment'  is  any 
public  comment  that  contributes  to  or 
addresses  in  a  substantive  manner  the 
development  of  a  comprehensive  State 
strategy.  Significant  public  comment 
includes  comments  that  suggest  changes 
to,  or  express  support  for.  any  State 
position.  'Response'  to  significant 
public  comment  is  the  State's 


description  of  the  manner  in  which  it 
used  or  did  not  use  all  significant  public 
comments  in  preparing  its  capacity 
development  program.  The  response 
must  clearly  outline  how  and  why  the 
State  decided  to  use  or  not  to  use  such 
comments. 

States  With  Existing  Strategies 

Some  States  have  implemented  or  are 
implementing  capacity  development 
strategies.  Having  a  strategy  does  not 
exempt  a  State  bom  its  responsibility  to 
solicit  and  consider  pubhc  comments 
on  that  strategy.  Each  State  that  has  a 
strategy  must  solicit  and  consider  public 
comment  on  the  State's  treatment  of  the 
listed  elements  (i.e.,  elements  Usted  in 
section  1420(c)(2)(A^))  in  its  strategy. 
One  means  of  doing  this  is  by  including 
the  existing  strategy  in  the  Intended  Use 
Plan  (lUP)  and  taking  effiective  steps  to 
highlight  the  opportunity  for  comments 
on  the  substantive  elements  of  the 
strategy.  Each  State  with  an  existing 
strategy  must  certify  that  it  used  a 
proactive  process  to  solicit  public 
comment,  and  the  State  must  describe 
all  significant  public  comments  and  its 
response  to  each  of  them. 

Consideration  of  Section  1420(c)(2)(A- 
E)  . 

Under  section  1420(c)(2)  the  State 
"shall  consider,  solicit  public  comment 
on,  and  include  as  appropriate"  each  of 
the  listed  elements  A  through  E.  These 
five  elements  require  the  State  to 
consider: 

i.  Methods  or  criteria  that  the  State 
will  use  to  identify  and  prioritize 
systems  most  in  need  of  improving 
technical,  managerial,  and  financial 
capacity  (section  1420(c)(2)(A)). 

ii.  A  description  of  the  institutional, 
regulatory,  and  financial,  tax,  or  legal 
factors  at  the  Federal.  State,  or  local 
level  that  encoiuage  or  impair  capacity 
development  (section  1420(c)(2)(B]). 

iii.  How  the  State  will  use  the 
authority  and  resources  of  the  SDWA  or 
other  means  to  assist  public  water 
systems  in  complying  with  drinking 
water  regulations,  encourage  the 
development  of  partnerships  between 
public  water  systems  to  enhance 
technical,  managerial,  and  financial 
capacity  of  systems,  and  assist  in  the 
training  emd  certification  of  operators 
(section  1420(c)(2)(C)). 

iv.  A  description  of  how  the  State  will 
establish  the  baseline  and  measure 
improvements  in  capacity  with  respect 
to  drinking  water  regulations  (section 
1420(c)(2)(D)). 

v.  Procedures  to  identify  persons 
interested  and/or  involved  in  the 
development  and  implementation  of  the 


capacity  development  strategy  (section 
1420(c)(2)(E)). 

To  comply  with  this  requirement,  the 
State  must  describe  the  issues  it 
considered  relative  to  each  of  the  listed 
elements  and  explain  why  it  included  or 
excluded  each  element  bom  its  capacity 
development  strategy. 

Description  of  the  Capacity 
Development  Strategy 

EPA  must  review  two  aspects  of  a 
State's  capacity  development  strategy. 
First,  a  State  must  develop  a  strategy. 
This  means  that  there  must  be  a  rational 
basis  for  concluding  that  the  elements 
chosen  by  the  State — when  taken 
together  and  considered  as  a  whole — 
constitute  a  strategy  that  is  likely  "to 
assist  public  water  systems  in  acquiring 
and  maintaining  technical,  managerial, 
and  financial  capacity"  (section 
1420(c)(1)).  A  State  must  describe  the 
manner  in  which  the  selected  elements 
fit  together  and  achieve  the  statutory 
objective.  EPA  will  not  evaluate  the 
desirability  or  potential  effectiveness  of 
each  element.  "The  Agency  will, 
however,  evaluate  whether  there  is  a 
rational  basis  for  concluding  that  the 
State  has  a  strategy,  as  required  by 
section  1420(c)(1). 

Second,  to  complete  the  report  as 
specified  in  section  1420(c)(3),  a  State 
must  describe  its  plan  and  means  for 
assessing  and  measuring  its  progress 
toward  improving  the  technical, 
managerial,  and  financial  capacity  of  the 
public  water  systems  in  the  State. 
Further,  this  section  requires  the  State 
agency  responsible  for  executing  the 
capacity  development  strategy  to 
prepare  a  triennial  report  to  the 
Governor  on  "the  efficacy  of  the  strategy 
and  progress  made  towards  improving 
the  technical,  managerial,  and  financial 
capacity  of  public  water  systems  in  the 
State."  The  State  will  not  meet  this 
requirement  if  its  strategy  does  not 
include  some  means  of  assessment. 

Description  of  Strategy  Implementation 

EPA  will  defer  to  each  State's 
determination  of  how  the  State  will 
implement  its  plan.  Initially,  each  State 
only  must  describe  its  current  strategy 
implementation  efforts,  as  well  as  its 
plans  for  future  strategy 
implementation.  In  subsequent  years, 
the  State  must  describe  the  actual 
strategy  implementation  during  the 
preceding  year  and  plans  for  strategy 
implementation  during  the  current  year. 

Required  Actions  Regarding  Systems  in 
Significant  Noncompliance 

As  required  by  section  1420(b).  each  \ 
State  must  prepare,  periodically  update, 
and  submit  to  the  EPA  Administrator  a 
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list  of  community  water  systems  and 
nontransient,  noncommunity  water 
systems  that  have  a  history  of  significant 
noncompliance.  States  must  also 
indicate,  to  the  extent  practicable,  the 
reasons  for  this  noncompliance. 

Each  State  must  also  submit,  by 
August  6,  2001 ,  a  report  to  the 
Administrator  on  the  success  of 
enforcement  mechanisms  and  initial 
capacity  development  efforts  in  helping 
community  water  systems  and 
nontransient  noncommunity  water 
systems  with  a  history  of  significant 
noncompliance  to  improve  technical, 
managerial,  and  financial  capacity.  Both 
requirements  must  be  met  as  part  of  the 
implementation  of  a  State's  capacity 
development  strategy. 

Definitions 

For  the  purposes  of  this  reauirement. 
several  terms  must  be  defined. 

"Periodically  update"  is  defined  as 
once  every  3  years.  The  first  Ust  was  due 
to  the  Administrator  by  August  6. 1996. 
Subsequent  lists  will  he  due  to  the 
Administrator  every  three  years. 

A  "history  of  significant 
noncompliance"  means  being  in 
significant  noncompliance  during  (at 
least)  any  3  quarters  of  the  previous  3 
years. 


IV.  Goidaace  for  States  oa  Assessmsat 
of  Capacity  for  Pnrpoees  of  Awardiag 
DWStFAsristaace 

The  Safe  Drinldng  Water  Act  (SOW A) 
Amendments  of  1996  (Pub.L  104-182) 
authorize  a  Drinldng  Water  State 
Revolving  Fund  (DWSRF)  to  help  pubUc 
water  systems  finance  the  infrastructure 
needed  to  achieve  or  maintain 
compliance  with  SDWA  requirements 
and  to  achieve  the  public  health 
ob)ectives  of  the  Act.  Section  1452 
authorizes  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  award  capitalization  grants  to  the 
States.  The  States,  in  turn,  provide 
assistance  to  eligible  water  systems. 
Under  section  1452(a)(3)(A),  a  State  may 
not  provide  assistance  to  a  system  that 
lacks  the  technical,  managerial,  or 
financial  capability  ^  to  maintain  SDWA 
compliance,  or  is  in  significant 
noncompliance  with  any  requirement  of 
a  National  Primary  Drinking  Water 
Regulation  (NPDWR)  or  variance.  Two 
exceptions  to  this  requirement  are 
provided  in  section  1452(a)(3)(B).  This 
provision  allows  States  to  provide 
assistance  to  a  system  that  is  in 
significant  noncompliance  if  the  use  of 
the  financial  assistance  from  the 


'Tb«  tann  capability  is  tynonyuious  witli 
"capacity"  for  the  purpoM*  of  thi«  provision  of  the 
Act 


DWSRF  will  ensure  compUance.  If  the 
system  lacks  adequate  capacity  the  state 
may  provide  DWSRF  assistance  if  the 
owner  or  operator  of  the  system  agrees 
to  undertake  feasible  and  appropriate 
changes  in  operation  to  ensure 
technical,  managerial,  and  financial 
capacity  to  comply  with  the  SDWA  over 
the  long  term. 

As  part  of  its  Capitalization  Grant 
AppUcation,  each  State  must  explain 
how  it  will  review  the  technical, 
managerial,  and  financial  capability  of 
all  systems  that  receive  assistance.  This 
requirement  is  separate  from  the 
capacity  development  strategy  required 
under  section  1420(c)  of  the  Act.  The 
basis  for  this  guidance  is  the 
Administrator's  authority  to  issue 
guidance  under  section  1452(g)(3)  of  the 
Act. 

This  guidance  dociunent— developed 
in  consultation  with  States  and  other 
stakeholders — provides  the  minimum 
requirements  for  State  assessment  of  a 
system's  technical,  managerial,  and 
financial  capacity  for  the  purposes  of 
distributing  DWSRF  funds.  To  ensure 
the  implementation  of  section 
1452(a)(3)(A),  a  State  must  describe  its 
procedures  for  assessing  technical, 
managerial,  and  financial  capacity  at 
present  and  for  the  foreseeable  future; 
whether  DWSRF  assistance  will  help  to 
ensure  compliance  (if  a  system  is  not  in 
compliance);  and  whether  the  system 
has  a  long-term  plan  to  develop 
adequate  capacity  (if  a  system  lacks 
capacity). 

EPA  recognizes  that  assessing  system 
capacity  is  an  iterative  process,  which 
may  change  as  a  State  annually  pre[>ares 
its  capacity  development  strategy  and 
evaluates  the  strategy's  success.  This 
guidance  provides  a  phased  approach 
tor  States  to  develop  and  describe  their 
assessment  procedures.  Initially,  States 
must  describe  the  procedures  they  will 
use  to  assess  system  capacity.  In 
subsequent  years.  States  must 
summarize  the  results  of  the  previous 
year's  assessment  and  describe  any 
changes  to  the  procedures  for  assessing 
technical,  managerial,  and  financial 
capacity.  This  allows  States  to  change 
their  assessment  procedures  to  meet  the 
needs  of  their  capacity  development 
strategies.  Tools  and  approaches  that 
States  can  use  to  assess  system  capacity 
are  described  in  Chapter  Four  of  EPA's 
Information  for  States  on  Implementing 
the  Capacity  Development  Pix)visions  of 
the  Safe  Drinking  Water  Act. 

In  developing  procedures  to  assess 
system  capacity.  States  should  recognize 
that  these  assessments  are  to  be  part  of 
a  systematic  process  that  will  better 
enable  the  State  to  carry  out  other  tasks 
required  by,  or  vital  to,  the  law  and  the 


drinking  water  program.  By  examining 
the  broad  goals  of  the  program  and  of  its 
strategy,  a  State  can  select  the 
assessment  tools  and  approaches  that 
will  most  benefit  its  overall  program. 
Viewing  each  component  of  the  capacity 
development  process — including  the 
method  for  assessing  systems — as  one 
part  of  an  integrated  whole  will  enable 
a  State  to  develop  a  comprehensive, 
integrated  strategy  for  capacity 
development  that  will  make  the  law's 
implementation  more  woiicable. 
consistent,  and  effective.  EPA  will  use 
the  criteria  presented  below  to  evaluate 
State  DWSRF  capitaUzation  grant 
appUcations.  Chapter  Four  of  EPA's 
Information  for  States  on  Implementing 
the  Capacity  Development  Provisions  of 
the  Safe  Drinking  Water  Act  contains 
options  States  can  consider  in  preparing 
the  substance  of  their  assessment 
procedures. 

2.  Criteria 

Procedure  To  Assess  Technical. 
Managerial,  and  Financial  Capacity 

Section  1452(a)(3)(A)  of  the 
Amendments  specify  that  a  State  may 
not  provide  assistance  to  a  system  that 
lacks  the  technical,  managerial,  and 
financial  capabiUty  to  ensure  SDWA 
compliance.  To  comply  with  this 
provision,  a  State  must  have  a 
procedure  to  assess  the  technical, 
managerial,  and  financial  capacity  of 
water  systems  at  present  and  for  the 
foreseeable  future. 

EPA.  based  upon  specific 
recommendation  by  the  NDWAC.  is 
proposing  that  a  State's  procedures  to 
assess  technical,  financial,  and 
managerial  capacity  for  the  pmpose  of 
determining  whether  to  awud  DWSRF 
assistance  be  placed  in  the  Intended  Use 
PlantlUP)  of  the  State's  capitalization 
grant  application.  This  is  to  ensure 
adequate  opportunity  for  public  review 
and  comment  on  these  procedures  prior 
to  implementation. 

To  meet  its  statutory  obligations 
under  this  provision  initially,  a  State 
must  provide  in  its  lUP: 

•  An  assurance  that  it  wiU  assess  the 
technical,  managerial,  and  financial 
capacity  of  water  systems,  and 

•  A  brief  description  of  the 
procedures  that  will  be  used  to  conduct 
the  assessment  of  capacity  at  present 
and  for  the  foreseeable  future. 

To  meet  its  statutory  obligations 
under  this  provisicm  in  subsequent 
years,  a  State  must  summarize  as  part  of 
its  capitalization  grant  application,  or  as 
part  of  the  DWSRF  annual  review,  the 
results  of  its  assessment  from  the 
previous  year  and  describe  any  changes 


to  its  procedures  for  assessing  capacity 
at  present  and  for  the  foreseeable  future. 

Procedure  for  Assessing  Whether 
DWSRF  Assistance  Will  Help  to  Ensure 
Compliance  (If  a  System  Is  Not 
Presently  in  Compliance) 

Section  1452(a)(3)(A)  prohibits 
provision  of  DWSRF  assistance  to  any 
system  in  significant  noncompliance 
with  a  national  primary  drinking  water 
regulation  or  variance  unless  the  use  of 
the  financial  assistance  from  the 
DWSRF  will  ensure  compliance. 

To  determine  which  systems  are 
eligible  for  assistance  under  section 
14S2(a)(3)(A).  a  State  must  develop  a 
procedure  to  assess  whether  such 
assistance  will  help  to  ensure 
compliance  in  a  system  that  is  presently 
in  significant  non-compliance. 

To  meet  its  statutory  obligations 
imder  this  provision  initially,  a  State 
must  provide  as  part  of  its  lUP: 

•  An  assurance  that  it  will  assess 
whether  such  assistance  will  help 
systems  in  noncompliance  ensure  that 
they  come  into  compliance. 

•  A  brief  description  of  the 
procedures  that  wiH  be  used  to  conduct 
the  assessment. 


To  meet  its  statutory  obligations 
under  this  provision  in  subsequent 
years,  a  State  must  summarize,  as  part 
of  its  capitalization  grant  application, 
the  results  of  its  assessment  from  the 
previous  year  and  describe  any  changes 
to  its  procedure  for  assessment. 

Procedure  for  Assessing  Whether  the 
System  Has  a  Long-Term  Plan  to 
Undertake  Feasible  and  Appropriate 
Changes  in  Operations  Necessary  to 
Develop  Adequate  Capacity  (If  a  System 
Lacks  Capacity) 

Section  1452(a)(3nB)  prohibits 
provision  of  DWSRF  assistance  to  any 
system  which  does  not  have  the 
technical,  managerial,  and  financial 
capability  to  ensure  compliance  with 
^WA,  as  amended,  unless  the  owner 
or  operator  of  the  system  agrees  to 
undertake  feasible  and  appropriate 
changes  in  operation  to  ensure 
technical,  managerial,  and  financial 
capacity  to  comply  with  the  SDWA  over 
the  l(mg  term. 

To  determine  which  systems  are 
eligible  for  assistance  under  section 
1452(aM3)(B).  a  State  must  develop  a 
procedure  to  assess  whether  the  system 
has  a  long-term  plan  to  tmdertake 


feasible  and  appropriate  changes  in 
operations  necessary  to  develop 
adequate  capacity  (if  a  system  lacks 
capacity). 

To  meet  its  statutory  obUgations 
under  this  provision  initially,  a  State 
must  provide  as  part  of  its  lUP 

•  An  assurance  that  it  will  assess,  for 
systems  presently  lacking  capacity, 
whether  the  system  has  a  long-term  plan 
to  undertake  feasible  and  appropriate 
changes  in  operations  necessary  to 
develop  adequate  capacity. 

•  A  brief  description  of  the 
procedures  that  will  be  used  to  conduct 
the  assessment. 

To  meet  its  statutory  obligations 
under  this  provision  in  subsequent 
years,  a  State  must  summarize  as  part  of 
its  capitalization  grant  appUcation  the 
results  of  its  assessment  from  the 
previous  year  and  describe  any  changes 
to  its  procedure  for  assessment. 

Dated:  |anuary  27, 1998. 
Cjmthia  C  Dvugheity, 

Dinctor,  Office  of  Ground  Water  and  Drinking 
Water. 

{FR  Doc  9S-2874  Filed  2-4-98: 8:45  ami 


Thursday 
February  5,  1998 


Part  VI 

Envtronmental 
Protection  Agency 

40  CFR  Part  SO 

Natioaal  Ambient  A<r  Quality  Standards 
for  Particulate  Matter;  Final  Rule 


6032 


Federal  RegMtwr/Vol.  63,  No.  24 /Thursday.  February  5,  1998 /Rules  and  Regulations 


Federal  Register/ Vol.  63.  No.  24 /Thursday,  February  5,  1998 /Rules  and  Regulations  6033 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[AO-fRL-6961-6] 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  July  18. 1997,  EPA 
announced  a  supplemental  comment 
period  for  the  limited  purpose  of  taking 
conunents  on  certain  field  and 
laboratory  test  results  associated  with 
the  development  of  the  reference 
method  (Appendix  L  of  40  CFR  Part  50) 
for  measuring  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  2.5  micrometers  (PM;  3)  in 
the  ambient  air.  In  the  announcement, 
EPA  indicated  that  upon  the  close  of  the 
comment  period  it  would  decide 
whether  any  further  action  would  be 
appropriate.  Having  carefully  assessed 
the  comments  received,  EPA  has 
determined  that  no  further  action  is 
necessary. 

AOOflESSES:  The  conunents  received 
during  the  supplemental  comment 
period  and  EPA's  responses  to  those 
comments  have  been  entered  into 
Docket  No.  A-95-54.  The  docket  is 
available  for  pubUc  inspection  in  the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency, 
South  Conference  Center,  Rm.  4.  401  M 
St..  SW.,  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  legal  holidays,  and  a  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATKM  CONTACT:  John 
H.  Haines.  MD-15.  Air  Quahty 
Strategies  and  Standards  Division. 
Office  of  Air  Quality  Plaiming  and 
Standards.  Environmental  Protection 
Agency.  Research  Triangle  Park.  NC 
27711.  telephone:  (919)  541-5533, 
email:  haines.johnOepamail.epa.gov  or 
Neil  H.  Frank.  MD-14.  Emissions, 
Monitoring  and  Analysis  Division, 
Office  of  Air  Quality  Planning  and 
Standards.  Environmental  Protection 
Agency.  Research  Triangle  Park.  NC 
27711.  telephone.  (919)  541-5560, 
email:  frank. neil@epamail.epa.gov. 
SUPPI^MENTARY  MFORMATION:  On  July 
18. 1997.  EPA  published  (62  FR  38652) 
a  final  rule  revising  the  national 
ambient  air  quality  standards  for 
particulate  matter.  In  Unit  VLB. 
(Appendix  L — New  Reference  Method 
for  PM2.3)  of  the  preamble  to  the  final 
rule.  EPA  concluded  that  the  proposed 


design  and  perfortnance  specifications 
for  the  reference  sampler,  with 
modifications  described  in  the  final 
rule,  would  achieve  the  design 
objectives  set  forth  in  the  proposal. 
Accordingly,  EPA  adopted  the  sampler 
and  other  method  requirements 
specified  in  the  revised  Appendix  L  as 
the  reference  method  for  measuring 
PM2J  in  the  ambient  air.  As  discussed 
in  the  preamble  to  the  final  rule,  a  series 
of  field  tests  were  performed  using 
prototype  samplers  manufactured  in 
accordance  with  the  proposed  design 
and  performance  specifications.  TIm 
results  of  these  field  tests  confirmed  that 
the  prototype  samplers  performed  in 
accordance  with  design  expectations. 
Operational  experience  gained  through ' 
these  field  tests  did,  however,  identify 
the  need  for  minor  modifications  as 
discussed  in  the  preamble  to  the  final 
rule.  As  explained  in  that  preamble^ 
EPA  made  other  modifications  to  the 
proposed  design  and  performance   . 
specifications  in  response  to  pubUc 
comment.  As  part  of  this  process.  QPA 
performed  laboratory  tests  to  ensure  that 
the  modifications  achieved  their 
intended  objectives.  While  the  results  of 
the  field  and  laboratory  tests  were 
largely  confirmatory  in  nature  and  did 
not  indicate  a  need  to  alter  the  basic 
design  and  performance  specifications, 
they  did  identify  areas  that  needed 
further  refinement.  Given  that  these 
tests  were  performed,  by  necessity, 
during  and  after  the  close  of  the  public 
comment  period  and  because  the  results 
were  not  available  for  placement  in  the* 
docket  until  late  in  the  rulemaking 
process,  the  preamble  to  the  final  rule 
announced  that  a  supplemental 
comment  period  would  be  afforded  for 
the  limited  purpose  of  taking  comments 
on  these  field  and  laboratory  test  results. 
The  following  documents  present  the 
results  of  the  field  and  laboratory  tests 
and  associated  analyses  that  EPA 
considered,  as  discussed  in  Unit  VLB.  of 
the  preamble  to  the  final  rule,  in  making 
minor  modifications  or  other 
refinements  to  the  proposed  reference 
method  for  measuring  PfAjj  in  the 
ambient  air.  The  documents  are: 

1 .  Adaptation  of  the  Low-Flowrate, 
PMio.  Dichotomous  Sampler  Inlet  to 
Fine  Particle  Collection. 

2.  Filter  Temperature  Specification 
Report. 

3.  Flow  Rate  Specification  Report. 

4.  Laboratory  and  Field  Evaluation  of 
FRM  Sampler  Report. 

5.  Prototype  PM2  j  Federal  Reference 
Method  Field  Studies  Report. 

In  a  separate  document  published  on 
July  18.  1997  (62  FR  38762).  EPA 
announced  a  supplemental  comment 
period  for  the  limited  purpose  of  taking 


public  comment  on  the  five  documents 
specified  above.  The  document 
emphasized  that  comments  received  on 
the  reference  method  for  PM2.S  that  went 
beyond  the  scope  of  the  five  documents 
would  not  be  considered.  The  EPA  also 
indicated  in  the  document  that  upon  the 
close  of  the  supplemental  comment 
period,  it  would  consider  the  comments 
received  and  then  decide  whether  any 
further  action  was  appropriate.  In 
response  to  the  July  18, 1997  document, 
EPA  received  comments  ft'om  three 
organizations.  The  EPA  has  conducted  a 
careful  assessment  of  the  comments  and 
has  concluded  that  they  raise  no  issues 
not  considered  prior  to  promulgation  of 
Appendix  L  or  addressed  in  the  quaUty 
assurance  guidelines  to  be  presented  in 
Section  2.12  of  the  Quahty  Assurance 
Manual  for  Air  Pollution  Measurement 
Systems.  Accordingly,  EPA  has 
concluded  that  no  additional 
rulemaking  action  is  necessary  as  a 
result  of  the  comments  received  during 
the  supplemental  comment  period.  A 
siunmary  of  the  significant  issues  raised 
by  the  commenters  and  EPA's  responses 
has  been  entered  in  Docket  No.  A-95- 
54  and  is  reproduced  as  Appendix  A  to 
this  dociunent. 

Appendix  A — Responses  to  Significant 
Comments  on  Field  and  Laboratory 
Test  Results  Regarding  Federal 
Reference  Method  for  Measuring  PM2  j 
in  the  Ambient  Air.  Docket  No.  A-05- 
M.  October  1997 

Summary 

On  July  18, 1997  (62  FR  38762),  EPA 
announrod  a  supplemental  comment 
period  for  the  limited  purpose  of  taking 
public  comment  on  the  results  of 
various  laboratory  and  field  tests  and 
associated  analyses  involving  the  new 
Federal  Reference  Method  for  measuring 
PM23  in  the  ambient  air  (Appendix  L  of 
40  CFR  part  50).  The  new  Federal 
Reference  Method  (FRM)  was  adopted 
on  July  18,  1997  (62  FR  38652)  in 
conjunction  with  new  national  ambient 
air  quaUty  standards  for  PM2.S  (40  CFR 
50.7).  During  the  supplemental 
comment  period  announced  on  July  18, 
three  organizations  submitted 
comments. 

The  EPA  has  reviewed  the  comments 
received  and  has  concluded  that  none  of 
them  presents  issues  that  were  not 
previously  considered  in  the 
development  of  the  FRM  for  PM2.3,  or 
that  have  not  been  addressed  in  the 
specific  quality  assurance  guidehnes  to 
be  presented  in  Section  2.12  of  the 
QiuUty  Assurance  Manual  for  Air 
Pollution  Measurement  Systems. 
Accordingly,  it  is  unnecessary  to  take 
further  rulemaking  action  or  to  postpone 


implementation  of  the  Federal 
Reference  Mediod  for  VtAij  as  a  result 
of  any  of  the  ommients. 

Sipiificant  comments  raised  in  each 
commenter's  letter  are  summarised 
below,  together  with  EPA's  responses. 
Item  VI-D-04  Author:  EPRL 
Comment:  FRM  sampler  provides 
biased  results  due  to  known  losses  of 
volatile  and  semi-volatile  aerosol 


components. 

Response:  The  FRM  sampler  was 
never  intended  to  collect  and  measure 
all  semi-volatile  aerosol  components. 
The  sampler  was  designed  to  closely 
approximate  the  measiuements  obtained 
by  the  type  of  samplers  used  in  the 
health  studies  that  served  as  the  basis 
for  the  PMrs  standards.  Moreover,  the 
new  monitoring  regulations  require 
supplemental  monitoring  at  a  50-site 
national  spedation  network  in  which 
volatile  and  semi-volatile  aerosol 
components  will  be  measured,  thus 
providing  a  more  complete 
characterization  of  the  ambient  aerosol. 


relative  to  the  inlet.  A  rain  gauge  was 
positioned  between  the  two  samplns 
and  used  to  measiue  the  quantity  of 
simulated  rainfall  to  which  the  samplers 
were  exposed.  Over  a  2-day  time  period, 
eight  discrete  tests  were  conducted, 
each  having  a  duration  of  3  hours.  At 
the  completion  of  each  test,  the 
sprinkler  was  turned  off,  the  rain  gauge 
measurement  was  noted,  and  the  water 
volume  was  measured  in  each  of  the 
sampler's  collection  jars.  Prior  to  the 
next  test,  the  rain  gauge  and  collection 
jars  were  «nptied.  and  the  inlet 
locations  vnn  alternated  between 
samplers  in  order  to  minimize  any 
positional  effects  or  flow  system  effects 
on  the  test  results. 

Results  of  these  simulated  rainfall 
tests  are  summarized  in  Table  1.  The 
simulated  rainfall  during  each  3-hour 
time  period  ranged  between  3.5  inches 
and  7  inches  with  a  mean  value  of  4.75 
inches.  Inspection  of  Table  1  reveals 
that  the  older  style  PMio  inlet  collected 
a  range  of  80  ml  to  450  ml  of  water 
Item  VI-D-05  Author:  American  during  each  rain  event.  As  expected. 

Petroleum  Institute.  observations  dtiring  the  simulated  tests 

Comment:  Efficacy  of  the  rain  shroud      indicated  that  rain  intriision  into  the 
has  not  been  demonstrated  regarding  \°^^\  w**  maximum  when  rain 

Tninimiring  rain  or  mow  intrusion.  impinged  at  an  angle  normal  to  the  face 

Response:  The  EPA  has  been  of  *^«  samplw's  insect  screen.  This 

evaluating  three  identical  prototype  phenomenon  is  typically  observed  in 

inlets  which  meet  the  dimensional  *^"  ^^^  during  periods  of  rain 

specifications  of  the  new  PM2.3  FRM  accompanied  by  elevated  horizontal 

inlet  In  these  field  tests  condticted  at         ''"*<*  speeds.  In  contrast  to  the  older 
Research  Triangle  Park.  NC,  three  P*^  '«>  "^«*'  ^o  ^■*«'  droplets  were 

prototype  FRM  samplers  containing  the     observed  to  collect  inside  the  prototype 
prototype  inlets  were  collocated  with         PM2.5  inlet  during  any  of  the  eight 
six  prototype  FRM  samplers  containing      repficate  tests.  During  the  entire  testing 
the  older  style  PM,o  inlet  (as  proposed        totahng  38  inches  of  simulated  rainfall, 
for  the  PMij  reference  method  sampler      ^«  °«^  P^j  j  inlet  collected  no  water 
on  December  13. 1996).  Although  while  the  older  PMio  inlet  collected 

relatively  few  significant  rain  events  ov«r  ^60°  ™J  of  water.  Although  these 

occurred  in  the  area  during  this  time  simulated  rainfall  tests  cannot  exactly 

period,  inspection  of  the  samplers  simulate  all  the  conditions  that  the 

appeared  to  indicate  that  the  new  inlet        samplers  might  encounter  in  the  field, 
design  was  more  effective  at  minimizing    these  resiUts  indicate  that  the  new  PM2.5 
rain  intrusion  than  the  older  design.  "^®^  design  was  much  more  efCsctive  at 

The  performance  of  the  prototype  minimizing  rain  intrusion  than  the 

inlets  was  also  evaluated  under  artificial    o^'*®^'  original  PMio  design, 
conditions  designed  to  simulate  periods     .^  ^  ^ 

of  heavy  rainfallFor  these  tests,  two  ^ABLE     1.— RESULTS    OF    SIMULATED 

identical  prototype  reference  method  RAINFALL   TESTS    FOR    PM2.5    Inlet 

samplers  were  collocated  outdoors  such         Evaluation 
that  their  inlets  were  at  the  same 
elevation  but  positioned  approximately 
0.7  m  apart  horizontally.  One  of  the  two 
samplers  used  the  prototype  new  PM2J 
inlet  design  while  the  other  sampler 
used  the  older  PMio  inlet  design.  An 
oscillating  type  sprinkler  was  then  used 
to  expose  the  two  samplers  to 
conditions  of  accelerated  rainfall.  The 
sprinkler  nozzle  was  oriented  to  provide 
equal  coverage  to  the  two  inlets  and 
adjusted  so  the  angle  of  incidence 
continuously  varimi  between  0°  and  90° 


Table  1.— Results  of  Simulated 
Rainfall  Tests  for  PM2.5  Inlet 
Evaluation — Continued 


Test  No. 

Simu- 

laiea 

rainfaN 

(inches) 

Volume  of  water  in 
collection  jar  (ml) 

PMio 
inlet 

PMjj 
inlet 

1  

2  

3  

4  

5 

6  

7  

8 

4.5 

4.5 

4.0 

4.5 

5.0 

5.0 

3.5 

7.0 

100  ...... 

220 

80  „ 

200 

450 

80 

80 

420 

oooooooo 

1 

Test  No. 

Sknu- 

Med 

rainfaN 

finches) 

Volume  of  water  in 
collection  jar  (ml) 

PMio 

imel 

PM23 
inM 

Mean. 
4.75  in  .. 

Mean. 
204  ml.. 

Me«i- 
0ml 

Comment:  Filter  temperatuire 
overheats  measured  in  February  do  not 
adequately  represent  those  which  might 
be  measured  in  siunmer. 

Response:  Evaluation  of  prototype 
FRM  at  RTP,  NC  after  February 
indicated  that  overheats  of  3*  C  were 
occasionally  observed  but  5*  C 
overheats  were  not  observed  even  on 
days  when  radiant  fluxes  at  the 
sampling  site  exceeded  1200  W/m'. 

Comment:  The  6/30/97  McElroy/ 
Frank  memorandum  provides  a  tabular 
summary  of  FRM  PM2.S  precision 
measurements  used  to  revise  upward 
the  method  detection  limit  (MDL) 
specification  firom  1  Mg/m^  to  2  \ig/m^. 
Detailed  analysis  is  difficult  since 
individual  data  are  not  provided  or 
cited.  However,  inserting  the  reported 
mean  daily  precisions  into  the 
definition  of  MDL  (and  assuming  that 
blank  means=0)  yields  minimum  MDLs 
of  2.3  )ig/m3  for  Denver  and  RTP 
locations  and  3.7  ^g/m'  for  Azusa, 
values  that  differ  from  those  reported  in 
the  table  where  Denver  =  2  Mg/m',  RTP 
=  3  Mg/ni^,  Azusa  =  2  Mg/m'. 

Response:  The  change  in  estimated 
method  detection  limit  from  1  ^m^  to 
2  Mg/m'  was  due  to  information  gained 
through  field  use  of  prototype  samplers 
since  the  regulation  was  initially 
proposed.  As  specified  originally  in  the 
December  13, 1996  proposal,  the 
detection  limit  of  the  PM2.S  mass 
concentration  measurement"'*  *  *  is 
determined  primarily  by  the 
repeatabihty  (precision)  of  filter  blanks 
*  *   *."  At  the  time  the  regulation  was 
proposed,  field  data  had  not  yet  been 
collected  to  determine  the  variabiUty  of 
field  blanks.  For  this  reason,  laboratory 
blanks  were  used  to  provide  a 
preliminary  estimate  of  the  method's 
precision.  Once  prototype  samplers 
became  available,  speciahzed  field 
studies  conducted  in  Denver,  Azusa, 
and  RTP  provided  a  data  base  upon 
which  to  provide  actual  estimates  of  the 
method's  detection  limit.  The  final 
regulation  as  promulgated  on  July  18, 
1997  updated  the  preUminary  estimate 
and  modified  the  text  to  indicate  that 
field  blanks  were  used  for  estimating  the 
method  detection  limit.  In  particular. 
Section  3.1  was  modified  to  read,  "The 
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lower  detection  limit  of  the  mass 
concentration  measurement  range  is 
estimated  to  be  approximately  2  ug/m^. 
based  on  noted  mass  changes  in  field 
blanks*  *  '."Thus,  the  use  of  actual 
field  data  in  conjimction  with  a  minor 
modification  in  the  MOL's  definition 
accounted  for  the  revision  in  the 
method  detection  limit. 

The  commenter  apparently 
misinterpreted  the  precision  table 


included  in  the  docket  (reproduced  in 
Table  2  below).  The  values  reported  in 
the  last  column  of  the  table  refer  to  the 
precision  of  measured  PM2.3 
concentrations  and  have  no  relationship 
with  measured  precision  of  field  blanks. 
This  apparent  misinterpretation  led  to 
the  conunenter's  conclusion  that  the 
original  method  detection  limit 
calculations  were  in  error.  The  enclosed 
Table  3  below  presents  actual  data  from 


the  three  field  sites  relating  to  the 
observed  mass  changes  in  the  field 
blanks.  As  indicated  in  the  final  coliunn 
of  Table  3.  the  method  detection  Umits 
determined  at  Denver.  Azusa.  and  RTP 
were  2  )ig/m',  2  Mg/m'.  and  3  |ig/m', 
respectively.  This  actual  field 
information  was  the  basis  for  the  July 
18. 1997  text  which  sUted  that  the 
method  detection  limit  *****  is 
estimated  to  be  approximately  2  )ig/m'." 


Table  2.— Summary  of  Precision  Tests  at  3  Separate  Sites 

(Method  Detodion  LJmH  (FMd  Blenks)  -  pMeeni  *  10  *  (Std.  Dev.)] 


Site 

Dates 

No.  days 

Prototype  sairpiers 
evaluated 

PMu  range  (rti^ 
rrt») 

Mean 
PMu 
oonc. 

Method 

"IT 

Mean 

daiypre- 

cision 

(sid. 

dev.)  dig/ 

m>) 

DENVER.  CO 

AZUSA.  CA 

RTP.  NC 

Dec.  10-22  

March  25-April  10. 

1997. 
April  4-30.  1997  

10 
9 

13 

6  Qrasaby-Andersen  .... 
6  Graaeby-Andersen  .... 

3  MP  _ 

1.4  to  20.6 - 

6.0  to  32.1  

72  to  18.5 

^0M 
18.6 

11.7 

2 
2 

3 

0^ 
0.37 

0.23 

Table  3.— Calculated  Method  Detection  Limit  at  3  Separate  Sites 

(Method  Delecbon  Limjt  (Reid  Blanks)  >  Mean  ♦  10  *  (Std.  Dev.)] 


Site 

Dates 

Number  of 

sannping 

days 

Total  nunv 

ber  of  field 

blanks 

Mean  of 
daily  fieU 

m3) 

Sttndwd 
deviatkmof 

daily  Md 

blanks  (M^ 

trP) 

Method  de- 
tection limit 

{HQ/tVfl) 

Denver,  Co - 

Dec.  10-22.  1996  

10 
t- 
8 

30 
24 
24 

-.010 
0.18 
0.52 

0.19 
0.22 
0.27 

2 

Azusa,  CA  .._ 

RTP.  NC 

March  25— April  10. 1997 

April  4-30.  1997 

2 
3 

Ckunment:  The  25  C  limit  should  be 
termed  "post-acquisition"  rather  than 
"post-sampling." 

Response:  This  is  a  good  suggestion, 
and  this  terminology  will  be  employed 
in  Section  2.12  of  the  QuaUty  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems. 

Comment:  The  9/96  G.  H.  Achtelik 
report  offers  at  best  a  lower  bound 
estimate  of  filter  volatiles  loss. 

Response:  Studies  are  ciurently  being 
performed  in  Riverside.  CA  to  further 
characterize  the  efiiects  of  volatile  losses. 
In  addition.  EPA  requires  a  50-site 
chemical  speciation  netwoik  in  which 
volatile  and  semi-volatile  aerosol 
components  will  be  measured. 

Comment:  Midnight  to  midnight 
sampling  may  provide  different 
measured  concentrations  than  noon  to 
noon  sampling  due  to  water  of 
crystalliration  effects. 

Response:  It  was  necessary  to 
maintain  the  midnight  to  midnight 
samphng  for  FMz  5  to  be  consistent  with 
the  sampling  schedules  for  other 
particulate  measurements  and  to  not 
unduly  constrain  the  work  schedules  of 


site  operatore.  However,  if  such  effects 
are  suspected,  operators  are  encoiuaged 
to  re-weigh  filters  after  additional 
conditioning  (beyond  the  miirimum  24 
hours). 

Comment  A  number  of  lingering 
problems  were  identified  in  the  field 
tests. 

Response:  One  of  the  purposes  of 
these  field  tests  was  to  develop 
preventative  maintenance  guidelines  for 
routine  operation  of  these  samplers. 
None  of  these  problems  was 
unexpected,  and  each  will  be  addressed 
in  Section  2.12  of  the  Quality  Assiuance 
Handbook  for  Air  Pollution 
Measurement  Systems.  Note  also  that 
these  tests  were  performed  using 
prototype  and  not  production  model 
PM2.3  samplers. 

Comment:  A  field  calibration  protocol 
should  be  developed  to  test  the 
performance  of  the  inlets. 

Response:  While  the  intent  of  the 
comment  is  understood,  the 
recommended  calibration  protocol 
would  be  cumbersome,  time  consuming, 
and  not  precise  enough  to  measure  any 


realistic  changes  in  fractionator 
performance. 

Comment:  Poor  correlation  achieved 
by  the  Tucson  site  technician  might 
indicate  the  samplers  are  not  user- 
friendly  and/or  require  special  field 
personnel. 

Response:  It  should  be  noted  that  all 
of  these  studies  were  performed  using 
prototype  samplere  that  were  operated 
using  procedures  that  were  at  that  time 
still  under  development.  Taking  this 
under  consideration,  the  intramethod 
and  intermethod  results  fit>m  all  the 
other  studies  could  have  been 
interpreted  as  being  closer  than 
expected.  The  lower  intramethod 
precision  observed  at  the  Tucson  site 
can  no  doubt  be  attributed  to  a 
combination  of  contributing  factors.  As 
noted  in  the  EPA  sUff  report,  "*  *  ' 
the  Tucson  study  was  operated  by  a  site 
technician  as  additional  and  unassisted 
duties  to  his  normal  work  load  *  *  *." 
Of  equal  importance  is  the  fact  that  the 
mean  concentration  at  the  Tucson  site 
was  appreciably  lower  than  at  any  of  the 
other  five  sampling  sites.  At  low 
ambient  concentrations,  the  effect  of 
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sample  handling,  conditioning,  and 
weighing  uncertainties  becomes  much 
more  important  than  at  higher 
concentrations.  It  is  reasonable  to 
expect,  therefore,  that  higher 
intrasampler  variability  would  be 
observed  at  the  Tucson  site  than  at  the 
other  sampling  sites.  An  assertive 
quality  assurance  program  mil  be 
included  within  the  implementation  of 
the  national  monitoring  networic. 

Specialized  tests  were  conducted  in 
Azusa,  CA  to  determine  if  local  site 
p^vonnel  would  experience 
significantly  more  variability  with  the 
prototype  FRM  samplers  th^  would  be 
experienced  by  specially  trained 
researchers.  First,  aerosol  researchera 
conducted  6  days  of  22-hour  sampling 
using  six  identical  PM2  j  samplere. 
Mean  precision  in  PM2J  concentrations 
was  measured  to  be  0.4  Mg/m^.  Using  the 
same  procedures,  site  operatore  from  the 
South  Coast  Air  C^iality  Management 
District  then  conducted  their  own 
precision  tests  with  the  same  samplers. 
Mean  precision  in  PM2J  concentrations 
was  also  measmed  to  be  0.4  \ig/m^. 
Incidentally,  this  measured  intrasampler 
variabihty  was  appreciably  less  than  the 
2  Mg/m^  maximum  value  allowed  by  the 
regulations. 

Item  Vl-D-06  Author:  National  Cotton 
Council  of  America. 

Comment:  Based  on  impactor  theory 
developed  by  Ranz  and  Wong.  Pamell  et 
al  contend  that  the  impactor  cutpoint  is 
actiially  2.74  \ua  rather  than  the  2.5  (un 
design  value. 

Response:  There  are  basically  two 
problems  associated  with  the  Pamell  et 
al  approach.  First,  although  the  1952 
Ranz  and  Wong  research  led  to 
important  insights  regarding  impactor 
theory,  it  was  an  early  work  which 
could  not  properly  account  for  the 
effects  of  complex  impactor  design 
parameters  such  as  jet-to-plate  distance, 
throat  length,  and  fluid  Reynolds 
number.  Only  the  development  of 
sophisticated  numerical  analysis 
techniques  in  conjunction  with  the 
advent  of  high  speed  computers  allowed 
detailed  analysis  of  fluid  flow  fields  and 
of  particle  trajectories  within  the  flow 
fields.  In  particular,  important  advances 
in  our  understanding  of  inertial 
impactors  were  made  by  Marple  (1970) 
and  Marple  and  Liu  (1975).  It  was  upon 
these  improved  design  guidelines  that 
the  EPA  prototype  WINS  was 
developed.  Based  on  this  well-accepted 
inertial  impactor  theory,  one  would 
predict  a  cutpoint  of  2.44  tua 
aerodynamic  diameter  for  the  WINS 
impactor  rather  than  the  2.74  ^m  value 
predicted  by  the  simplistic  approach  of 
Ranz  and  Wong. 


The  second  problem  associated  with 
the  Pamell  et  al.  approach  is  that 
impactor  theory  can  never  be  used  to 
reliably  predict  an  actual  impactor's 
performance.  Despite  advances  since  the 
Ranz  and  Wong  woriiL,  conventional 
impactor  theory  only  provides  starting 
guidelines  upon  which  to  base  impactor 
design.  In  reality,  a  number  of  factors 
can  afiiect  a  given  impactor's 
performance  including  actual 
component  dimensions,  flow  rate, 
particle  bounce,  particle  re-entrainment, 
wall  losses,  and  electrostatic  effiscts.  If 
one  is  interested  in  determining  an 
impactor's  actual  performance, 
therefore,  the  impactor  must  be 
calibrated  in  the  laboratory  under 
carefully  controlled  conditions  using 
primary  calibration  aerosols.  The  novel 
geometry  of  the  WINS  impactor 
reinforced  the  need  for  laboratory 
cahbration  to  determine  its  actual 
performance.  As  described  in 
"Modification  and  Evaluations  of  the 
WINS  Impactor,"  the  experimentally 
determined  cutpoint  of  file  WINS 
impactor  was  measured  to  be 
approximately  2.48  fun  aerodynamic 
diameter  at  standard  temperature  and 
pressure  conditions. 

References:  Marple  V.A.  and  Willeke 
K.  (1976)  Impactor  design.  Atmos. 
Envir.  10:891-896. 

Marple  V.  A.  and  Uu  B.Y.H.  (1975) 
On  fluid  flow  and  aerosol  impaction  in 
inertial  impactors. ).  Coll.  &  Interface 
Sd.  53:31-34. 

Comment:  PM  from  agricultural 
operations  has  different  characteristics 
than  that  used  in  the  laboratory 
calibration.  Actual  performance  of  the 
WINS  may  be  different  in  the  field. 

Response:  Laboratory  tests  showed 
that  there  was  no  difference  in 
collection  between  Uquid  and  solid 
aerosols.  Fractionation  of  the  aerosol 
using  its  aerodynamic  properties 
automatically  accoimts  for  the  particle's 
physical  size,  shape,  and  density. 

Comment:  The  data  presented  in 
"Flow  Rate  Specification  Report"  seems 
to  indicate  that  flow  rate  errors  in  FRM 
prototype  samplers  are  not  random  but 
systematically  understate  the  actual 
flow  rates.  As  a  consequence,  the 
sampled  particles  actually  have  a  higher 
momentum  than  the  FRM 
measurements  imply,  adversely 
affecting  the  interpretation  of  the 
penetration  curves. 

Response:  It  is  important  to 
understand  that  no  flow  control  system 
is  inherently  acciu^te  and  that  all 
systems  require  periodic  calibration. 
There  are  several  factors  which  affect 
the  flow  rate  accuracy  of  any  individual 
FRM  sampler.  Because  automatic 
volumetric  flow  control  involves 


separate  measurements  of  several  key 
parameters  (e.g.,  ambient  temperature, 
ambient  pressure,  etc.),  any  inaccuracies 
in  their  actual  measurements  will 
naturally  result  in  inaccuracies  in  flow 
control.  Although  these  parameters  are 
t)rpically  caUbrated  at  the  same  time  as 
the  initial  flow  calibration,  any  drift  in 
their  lesfionse  since  the  time  of 
calibration  will  naturally  result  in 
variations  in  flow  control.  For  example, 
if  pressing  transducer  circuitry  is  not 
properly  compensated  for  temperatiue, 
significant  reductions  in  ambient 
temperatwe  can  result  in  directional 
biases  in  ambient  pressure 
measurements.  These  pressure 
measurement  biases  can,  in  tum. 
naturally  result  in  directional  biases  in 
flow  control. 

Because  collocated,  identical 
instruments  are  typically  calibrated  in 
the  field  using  the  same  flow  transfer 
standard,  it  is  reasonable  to  expect  that 
any  directional  bias  in  the  transfer 
standard's  calibration  will  also  result  in 
biases  among  the  group  of  collocated 
samplers  in  the  same  direction  as  that 
of  the  transfer  standard.  Thus,  if  the 
flow  transfer  standard  and  NIST 
traceable  audit  device  do  not  agree 
exactly,  we  tend  to  observe  directional 
differences  in  flow  response  among  a  set 
of  samplers.  In  the  qase  of  the  sample 
flow  data  provided  in  the  docket,  the 
actual  flow  rates  measured  by  the  NIST 
traceable  flow  standard  were  always 
higher  (mean  value  =  0.9  percent  higher) 
than  the  flow  value  indicated  bytthe 
instruments.  Actual  flow  rates  are 
positively  biased,  therefore,  which 
accounts  for  the  percent  error  direction 
used  in  reporting  the  flow  audit  results. 
Regardless  of  one's  individual  dioice 
of  bias  direction,  the  effect  of  the  flow 
bias  can  be  predicted  with  respect  to 
magnitude  and  direction.  These  effects 
can  be  conveniently  grouped  into 
aspiration  and  particle  transport  effects, 
effects  of  flow  bias  on  fractionator 
performance,  and  effects  of  flow  bias  on 
calculated  PMaj  concentrations.  These 
factors  are  considered  separately  below. 

Aspiration  and  Particle  Transport 
Effects:  Although  major  biases  in 
sampler  flow  rate  can  adversely  effect 
the  sampler's  inlet  aspiration,  minor 
flow  rate  biases  should  have  negligible 
effects  on  the  inlet's  ability  to  withdraw 
representative  aerosol  samples  from  the 
ambient  air  and  transport  the  aspirated 
aerosol  efficiently  throughout  the 
sampling  system.  The  FRM 
specifications  for  flow  rate  control  were 
designed  to  ensure  that  large  errors  in 
flow  control  would  be  identified  during 
sampling  and  that  appropriate  action 
(i.e.,  sampler  shutdown  and/or  warning 
flags)  would  be  automatically  taken. 
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Effects  on  Fractionator  Peifonnance: 
Similar  to  the  effect  of  flow  rate  bias  on 
the  sampler's  aspiration  performance, 
minor  flow  rate  biases  should  have 
negligible  effects  on  the  sampler's 
abUity  to  accurately  fractionate  an 
aspirated  aerosol.  For  small  variations 
in  flow  rate  (such  that  the  jet  Reynolds 
number  is  not  significantly  alteied),  the 
fractionator's  cutpoint  is  inversely 
proportional  to  the  square  root  of  the 
volumetric  flow  rate.  For  the  EPA  WINS 
impactor  which  possesses  a  cutpoint  of 
2.48  \UD  at  16.67  L/min..  for  example,  a 
2  percent  increase  in  flow  rate  would 
result  in  only  a  1  percent  decrease  in 
cutpoint  to  2.46  ^m.  Similarly,  a  2 


percent  decrease  in  flow  rate  would 
result  in  only  a  1  percent  increese  in 
cutpoint  to  2.50  (un.  Moreover,  these  1 
percent  predicted  changes  in 
fractionator  cutpoint  would  result  in  an 
even  smaller  bias  in  collected  PMsj 
mass  concentration.  Since  the  expected 
mass  collected  is  a  function  of  both  the 
fractionation  curve  and  the  mass  size 
distribution  of  the  aerosol  to  whidx  it  is 
exposed,  numerical  sensitivity  analysis 
has  been  performed  on  three  idealized 
ambient  distributions.  Assumed 
parameters  for  the  distribution  are 
identical  to  those  used  in  40  CFR  part 
53  Table  F-3  for  coarse,  "typical,"  and 
fine  ambient  aerosol  distributions.  Since 


only  the  cutpoint  of  the  fractionator 
curve  can  be  expected  to  change  at  low 
flow  rate  biases,  the  predicted 
fractionation  curve  can  nomerically 
integrate  with  each  of  the  ambient 
distributions  to  calculate  the  expected 
measured  mass  concentration  as  a 
function  of  flow  rate  bias. 

Results  presented  in  the  table  below 
indicate  that  a  maximum  bias  in 
expected  mass  concentration  of 
approximately  0.6  percent  would  be 
associated  with  flow  biases  of  2  percent. 
Note  that  higher  flow  rates  result  in 
lower  fiactionator  cutpoints,  which 
results  in  lower  mass  gains  than  woiild 
normally  occur. 


Distritxjtion 


Expeded 
cenireiion 


bias  in  measured  mass  con- 
aaMy  as  a  function  of  flow-in- 


ducttd  culpoinl  Cei8nQ08 


-2%  flow 

txas 
(DP60-2.46 
nm)  (per- 
cent) 


0%flow 

(Dp50-2.48 
pn^  (per- 
cent) 


4-2%  flow 

t>ias 
(Dp60-2.50 
|im)  (per- 
cent) 


Coarse... 
-Typicar 
Fine 


♦0.5 
♦0.2 
♦0.2 


-0.6 
-0J2 
-0.2 


Effects  on  Calculated  Pf4r.i  Mass 
Concentration:  As  discussed  above,  the 
efFscts  of  flow  biases  on  inlet  aspiration 
performance  and  fractionator  cutpoint 
are  essentially  negligible.  The  primary 
effect  of  flow  rate  biases  on  PM3.3 
measurements  concerns  the  calculation 
of  PMij  concentration  fit>m  the 
measured  mass  gain  of  the  filter  divided 
by  the  volume  of  air  sampled  as 
reported  by  the  sampler.  Because  the 
FRM  samplers  are  designed  to 
continuously  adjust  volumetric  flow 
rate  to  the  design  setpoint  flow  rate  of 
16.67  actual  L/min.,  the  sampled  air 
volume  reported  by  the  instriunent  is 
typically  very  close  to  the  design  flow 
rate  times  the  sampling  duration.  If,  for 
example,  the  flow  rate  reported  by  the 
sampler  was  in  feet  low  by  2  percent, 
the  sampler  would  have  sampled, 
fractionated,  and  collected  a  fine 
particulate  mass  which  was 
approximately  2  percent  higher  than  it 
should  have  been.  Since  the  calculated 
PM33  concentration  is  simply  the 
measured  mass  divided  by  the  indicated 
sampled  air  volume,  the  calculated 
PM] J  concentration  would  be  positively 
biased  by  approximately  2  percent.  Note 
that  the  effects  of  flow  biases  on 
fractionator  performance  and  collected 
aerosol  mass  are  in  opposite  directions, 
thus  partially  offsetting  each  other. 

Comment:  The  fractionator  used  in 
the  FRM  should  be  evaluated  in  the 
laboratory  after  collecting  appreciable 


quantities  of  polydisperse  particles  on 
the  impaction  plate. 

Response:  These  sensitivity  tests  were 
in  fact  conducted  in  the  laboratory  and 
described  in  "Modification  and 
Evaluation  of  the  WINS  Impactor."  The 
WINS  impactor  was  exposed  to 
laboratory  generated  polydisperse 
Arizona  test  dust  for  three  24-hour 
periods  where  the  mean  dust 
concentration  was  measured  to  be  330 
^g/m^.  After  each  24-hour  collection 
period,  the  performance  of  the  loaded 
substrate  was  evaluated  in  the 
laboratory  using  primary  calibration 
aerosols.  Results  showed  that  the 
fractionator  could  be  exposed  to 
ambient  aerosol  concentrations 
averaging  330  Mg/m'  for  6  consecutive 
days  before  a  5  percent  bias  in  measiued 
PM23  concentration  would  be  expected. 

Comment:  Favorable  results  of 
collocated  field  tests  should  not  imply 
that  the  samplers  are  accurately 
measuring  PM2  3  values,  only  that 
similar  samplers  produce  similar 
results.  To  verify  accuracy,  the  six 
samplers  should  be  simultaneously 
tested  in  the  laboratory  using  a  known 
and  typical  aerosol  as  described  in  the 
previous  comment. 

Response:  Because  the  size  and 
volatility  of  particles  comprising  fine 
ambient  particulates  vary  over  a  wide 
range  of  environmental  and  sampling 
conditions,  the  acciuacy  of  PM2.5 
measurements  caimot  bie  defined  in  an 


absolute  sense.  Insteed,  EPA  defines 
PM2.}  sampler  accuracy  based  on  how 
well  the  sampler  meets  all  design, 
construction,  and  operational 
specifications  set  fcvth  for  samplere 
approved  for  determining  compUance 
with  the  PM2J  regxilations.  In  particular, 
field  accuracy  can  be  defined  by  the 
level  of  agreement  between  a  given 
PM2J  sampler  and  a  collocated  PM2.5 
reference  audit  sampler  operating 
simultaneously.  In  the  case  of  collocated 
prototype  FRM  samplen.  favorable 
agreement  among  the  samplers  Implies 
that  adequate  control  is  being  exercised 
over  uncertainties  associated  with  the 
sampler's  construction,  calibration, 
setup,  and  operation. 

Laboratory  calibration  of  size  selective 
components  requires  accurate 
generation  and  measurement  of  primary 
aerosol  standards  under  very  carefully 
controlled  conditions.  Simultaneous 
calibration  of  six  identical  samplere 
under  these  conditions  would  be 
impractical.  To  ensure  that  production 
samplers  accurately  meet  the  required 
specifications,  the  samplere  must  be 
manufactured  in  an  ISO-9001  registered 
facility,  and  the  facility  must  be 
maintained  in  compliance  with  all 
applicable  ISO  9001  requirements.  The 
manufacturer  must  also  conduct  specific 
tests  and  submit  supporting  evidence  to 
EPA  demonstrating  conformance  to 
critical  component  specifications  such 
as  materials,  dimensions,  tolerances. 
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and  siuface  finishes.  In  conjunction 
with  final  assembly  and  inspection 
requirements,  field  tests  are  used  to 
demonstrate  that  the  samplers  meet 
required  performance  specifications. 

List  of  Sobjects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfiu-  oxides. 

Authority:  Sees.  109  and  301(a),  Clean  Air 
Act.  as  amended  (42  U.S.C.  7409,  7601(a)). 

Dated:' January  29, 1998. 
Carol  M.  Browner. 
Adjn/njstrator. 

IFR  Doc.  98-2878  Filed  2-4-98;  8:45  am] 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13072  of  February  2,  1998 
White  House  Millennium  Council 


By  the  authority  vested  as  me  as  president  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  announce  the  formation 
of  a  Council  to  recognize  national  and  local  projects  that  commemorate 
the  millennium,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  The  White  House,  the  Department  of  Education,  and 
all  executive  branch  agencies  shall  lead  the  country  in  a  national  and  edu- 
cational celebraUon  of  our  culture,  democracy,  and  citizenry.  The  Federal 
Government  has  a  special  responsibility  to  inspire  the  American  people 
to  reflect  upon  and  commemorate  the  achievements  of  this  country's  past 
and  to  celebrate  the  possibilities  of  the  future.  To  carry  forward  this  country's 
great  democratic  tradition  and  enrich  the  lives  of  our  children  and  the 
children  of  the  21st  century,  the  Federal  Government  shall  encourage  Ameri- 
cans to  make  plans  to  mark  the  new  millennium  in  communiUes  across 
America.  By  leading  this  country  in  a  grand  educational  celebration  of 
the  past  and  future,  the  Federal  Government  has  an  unprecedented  oppor- 
tunity to  energize  and  unite  the  Nation  with  a  renewed  sense  of  optimism 
in  the  accomplishments  and  promise  of  America. 

Sec  2.  White  House  Millennium  Council,  (a)  To  enable  the  White  House, 
the  Department  of  Education,  and  executive  branch  agencies  to  provide 
national  leadership  in  this  historic  time,  I  hereby  announce  the  fbnnation 
of  the  White  House  Millennium  Council. 

(b)  The  White  House  Millennium  Council  shall  be  composed  of  a  Director, 
Deputy  Director,  administrative  staff,  and  a  representative  from  each  of 
the  following: 

(1)  Department  of  State; 

(2)  Department  of  the  Treasury; 

(3)  Department  of  Defense; 

(4)  Department  of  Justice; 

(5)  Department  of  the  Interior;  ~ 

(6)  Department  of  Agriculture; 

(7)  Department  of  Commerce; 

(8)  Department  of  Labor; 

(9)  Department  ofHealth  and  Human  Services;  -^ 

(10)  Department  of  Housing  and  Urban  Development; 

(11)  Department  of  Transportation; 

(12)  Department  of  Energy; 

(13)  Department  of  Education; 

(14)  Department  of  Veterans  Affairs; 

(15)  Environmental  Protection  Agency; 

(16)  Office  of  Management  and  Budget; 

(17)  Small  Business  Administration; 

(18)  United  States  Information  Agency;  and 
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(19)  General  Services  Administration. 

At  the  Director's  discretion,  the  Director  may  request  other  agencies  to 
be  represented  on  the  Council. 

(c)  The  mission  of  the  Council  is  to  lead  the  country  in  a  celebration 
of  the  new  millennium  by  initiating  and  recognizing  national  and  local 
projects  that  contribute  in  educational,  creative,  and  productive  ways  to 
America's  commemoration  of  this  historic  time.  To  these  ends,  the  Council 
shall: 

(1)  Mark  the  200th  anniversary  of  the  occupancy  of  the  White  House 
by  American  Presidents,  the  200th  anniversary  of  the  establishment  of  the 
Federal  capital  city  in  Washington,  D.C.,  and  the  200th  anniversary  of  the 
first  meeting  of  the  Congress  in  the  Capitol,  celebrating  these  events  in 
the  year  2000  as  milestones  in  our  democratic  system  of  government; 

(2)  Plan  events  to  recognize  the  history  and  past  accomplishments  of 
America  that  reflect  upon  the  present  forces  shaping  society  and  that  encour- 
age thoughtful  planning  for  the  future: 

(3)  Produce  informational  and  resource  materials  to  educate  the  American 
people  concerning  our  Nation's  past  and  to  inspire  thought  concerning  the 
future; 

(4)  Encourage  communities  and  citizens  to  initiate  and  to  participate  in 
local  projects  that  inspire  Americans  to  remember  their  past  achievements, 
imderstand  the  present  challenges  to  society,  and  make  concrete  contributions 
to  the  next  generations  of  their  families,  conmiunities,  and  country; 

(5)  Work  with  Federal  agencies,  the  Congress,  elected  officials,  and  all 
citizens  to  plan  activities  and  programs  that  will  unite  the  American  people 
in  contemplation  and  celebration  of  the  next  century  and  the  new  millen- 
nium; 

(6)  Make  recommendations  to  the  Secretary  of  the  Interior  regarding  the 
provision  of  assistance  from  funds  made  available  for  Save  America's  Treas- 
ures in  the  Historic  Preservation  Fund  to  public  and  private  entities  that 
are  protecting  America's  threatened  cultural  treasures.  These  treasures  in- 
clude significant  documents,  works  of  art.  maps,  journals,  and  historic  struc- 
tures that  document  and  illuminate  the  history  and  culture  of  the  United 
States; 

(7)  Encourage  Federal  agencies  to  develop  programs  to  commemorate  and 
celebrate  the  new  millennium  in  ways  consistent  with  their  individual  agency 
missions  and  that  advance  a  more  unified  America  in  the  21st  century; 

(8)  Encourage  Federal  agencies,  through  local  branches  and  offices,  to 
reach  out  into  communities  and  inspire  citizens  to  participate  in  grassroots 
activities  and  to  give  permanent  gifts  to  the  future; 

(9)  Work  in  partnership  with  private-sector  and  nonprofit  entities  that 
initiate  productive  and  worthwhile  national  and  community-based  efforts 
to  commemorate  the  new  millennium  and  encourage  citizen  participation, 
volunteerism,  and  philanthropy; 

(10)  Highlight  public  and  private  millennium  initiatives  that  promote  the 
goals  of  the  Council;  and 

(11)  Cooperate  with  other  nations  that  are  planning  millennium  events 
to  expand  the  opportunities  for  international  conununication  and  understand- 
ing. 

Sec.  3.  Administration.  To  the  extent  permitted  by  law.  the  heads  of  executive 
departments  and  agencies  shall  provide  such  information  and  assistance 
as  may  be  necessary  for  the  Council  to  carry  out  its  functions. 
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Sec.  4.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  other  person. 
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(FR  Doc  98-3135 
Filed  2-4-98;  8:45  am) 
Billing  code  319S-01-P 


THE  WHITE  HOUSE. 
February  2,  1998. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  5, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

New  Mexico;  put>lished  2-5- 
98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York;  published  12-22- 
97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Personal  property 
replacement  pursuant  to 
exchange/sale  authority; 
published  2-5-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut>missions: 

Virginia;  published  2-5-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Organization  and  operations: 
Board  meetings;  scheduling 
and  subject  matter; 
published  2-5-98 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 

Miscellaneous  amendments; 
published  2-5-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
productkm  adjustments: 
Tobacco;  comments  due  by 
2-13-98;  publisfied  2-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  ar)d  poultry  inspectkm: 


Pathogen  reduction;  hazard 
analysis  and  critical 
control  point(HACCP) 
systems 

Fresh  pork  sausage; 
salmoneHa  perforrn^Ke 
standard;  comments 
due  by  2-1 1-98; 
published  1-12-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administrstion 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  2-12- 
98;  published  12-2947 
International  fisheries 
.  regulations:.. 
Halibut  catch  sharing  plan; 
regulatory  areas  4A  and 
4B  removed;  comments 
due  by  2-11-98;  published 
1-12-98 

DEFENSE  DEPARTMENT    : 

Federal  AcquisitkMi  Regulatkm 
(FAR): 

Travel  reimbursement; 
comments  due  by  2-9-96: 
published  12-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutarits,  hazardous; 
natk>nal  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  2-9-98;  published  12- 
17-97 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Test  methods  and 
performance 
specifications;  editorial 
changes  and  technical 
corrections;  comments 
due  by  2-13-98;  published 
1-14-98 
Volitale  organic  compound 
(VOC)  emissions — 
Automobile  refinish 
coatings;  comments  due 
by  2-13-98;  published 
12-30-97 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Utah;  comments  due  by  2- 
13-98;  published  1-14-98 
Air  quality  implemematk)n 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  by 
2-11-98;  published  1-12- 
98 
Indiana;  comments  due  by 
2-13-98;  published  1-14- 
.98 


Kentucky;  comments  due  by 
2-12-98;  published  1-13- 
98 

Ohio;  comments  due  by  2- 
9-98;  published  1-8-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Chk>rothak>nll;  comments 
due  by  2-10-98;  published 
12-12-97 

Cyromazine;  comments  due 
by  2-9-98;  published  12- 
10-97 

Imidactoprid;  comments  due 
by  2-10-98;  published  12- 
12-97 

Myck)butanil;  comments  due 
by  2-1048;  published  12- 
12-97 

Toxk;  substances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  2-9-98; 
published  12-24-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Communications  Assistance 

for  Law  Enforcement  Act; 

implementation;  comments 

due  by  2-1 1.-98;  published 

1-13-98 
Uniform  system  of  accounts; 

interconnection;  comments 

due  by  2-9-98;  pubhshed 

12-10-97 
Radio  stations;  table  of 
assignments: 
Oregon  and  Washington; 

comments  due  by  2-9-98; 

put>lished  1-5-98 
Texas:  comments  due  by  2- 

9-98;  published  1-5-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 
(FAR): 

Travel  reimbursement; 
comments  due  by  2-9-98; 
published  12-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
State  product  liability  daims 
preemption  by  Federal 
law;  comments  due  by  2- 
10-98;  published  12-12-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Haalth  and  Human  Services 
Department 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 


Safe  hartxy  provisions 
and  special  fraud  alerts 
devetopment;  comments 
request;  comments  due 
by  2-9-98;  published 
12-10-97 

HOUSING  AND  URBAN  ' 

DEVELOPMENT 

DEPARTMEI«T 

Mortgage  and  k)an  insurance 
programs: 
Single  family  mortgagee's 

original  approval 

agreement;  termination; 

comments  due  by  2-9-98; 

published  12-10-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildltfe  Servk» 

Endangered  and  threatened 
species: 
Topeka  shiner;  comments 

due  by  2-9-98;  published 

12-24-97 

INTERIOR  DEPARTMBIT 
Surface  Minirtg  neclawlion 
and  Enforcement  Offloe 

Permanent  program  and 
at)arxk>ned  mine  land 
reclamation  plan 
submissions: 

Artcansas;  comments  due  t>y 
2-9-98;  published  1-9-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
Underground  mines — 
Roof-tx>lting  machines 
use;  safety  standards; 
comments  due  by  2-9- 
98;  published  12-9-97 
LABOR  DEPARTMENT 
Occupational  Safety  artd 
Health  Administration 
Safety  and  health  standards: 
Tut>erculosis,  occupational 
exposure  to 
Extensk)n  of  comment 
period;  comments  due 
by  2-13-98;  published 
12-12-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Travel  reimbursement; 
comments  due  by  2-9-98; 
published  12-9-97 

NUCLEAR  REGULATORY^* 
COMIMSSION 

Practce  rules: 
Domestic  licensing 
proceedings — 
High-level  radnactive 
waste  disposal  at         "~ 
geotogic  repository; 
comments  due  by  2-11- 
98;  published  11-13-97 
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TRANSPORTATION 
DEPARTMENT 
F«<l6ral  Avtatkm 
AdmtnMratlon 

Ainvorthiness  diredives: 
Airtxjs;  comments  du«  by  2- 

9-96:  pubksh«d  1-6-98 
Boeing;  comments  due  by 

2-10-98;  published  12-12- 

97 
British  Aerospace: 

comments  due  by  2-9-98; 

published  1-8-98 
EurooQpler  Deulachlend: 

oommertls  due  by  2-9-98; 

pubished  12-11-97 
Eurocopter  France; 

coownents  due  by  2-9-98; 

puMshed  12-9-97 
Foidter,  comments  due  by 

2-12-98;  pubished  1-13- 

98 
Israel  Airaafi  Industries. 

Ltd.;  cemmentt  due  by  2- 

12-98:  pubished  1-13^8 
McOofwiei  Douglas: 

comments  due  by  2-9-98; 

pubished  1-8-98 

thanspoivtation 


98;publshad 


by  2-10- 
12-12-87 


transportation 
department 

Rseaarch  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportatiorv— 

Oxiduers  as  cargo  in 
panenger  aircraft; 
prohUtion;  public 
meeting;  comments  due 
by  2-13-98:  pubishad 
11-2S«7 

Radioactive  materia 
transportation:  radtation 
protection  program 
requirement:  corTwnents 
due  by  2-13-98: 
pubishad  12-22-97 

VETERANS  AFFAIRS 
OEPMITMENT 

Board  o<  Veterans  i^sali: 

Appeals  ragulabons  and 

01 


Attorney  lee  matters: 
comments  due  by  2-9- 
98:  pubishad  12-S47 


LIST  OF  PUBUC  LAWS 

The  List  of  Pubic  Laws  for 
the  105th  Congress,  Rrst 
Session,  has  been  completed. 
It  wHI  resume  when  bHIs  are 
enacted  into  Public  Law 
during  the  second  session  of 
the  lOSth  Congress,  which 
oonvenes  on  January  27. 
1998. 


A  Cumulative  List  of 
Pubic  Laws  was  pubishad  in 
the  Federal  HsgleMr  on 
December  31.  1997. 


Public  Lawa  Badronic 
NuUfltiUuii  SMVto# 
(PENS) 

PENS  is  rfree  electronic  mail 
notHJcaUon  service  for  newly 
enacted  pubic  lewra.  To 
•ubecrlbe.  eend  E-mai  to 
U«rPflOC«ETC.FED.QOV 


SUBSCRIBE  PUBLAWS^. 
FtRSThAk^  LASTNAklE 

Nela:  This  aervtoa  is 
aa  cnnBi  oonacaDon  oi 
piMte  laws  only.  Tlia  text  of 
is  not  awaliCila 'ttwDugh 


respond  to 
sent  to  this 
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Order  Now! 

The  United  States  Government  Manual 
1997/1998 

As  tlie  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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It's  easy! 


^  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  »40  (»50  foreign)  each. 

Total  cost  of  my  order  is  * Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Atlanta,  GA  see  announcement  on  the  inside  cover  of 
this  issue. 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofTicial  holidavs). 
by  the  Office  of  the  Federal  Register.  National  Archives  ana 
Records  Administration.  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal         . 
Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

Tlw  Ftdcral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  Mel  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

Hm  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Covenunent  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Acmiinistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  papwr  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  312-1661:  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  oPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess9gpo.gov:  Dy  faxing  to  (202) 
512-1262:  or  by  calling  toil  free  1-8SS-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  perton  u^o  uses  the  Federal  Register  and  Code  of  Federal 

Rflguiations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 
°    3.  The  important  elements  of  typical  Federal  Register 
documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:  ,     To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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WASHINGTON,  DC 
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Office  of  the  Federal  Register 
Confierence  Room 
800  North  Capitol  Street  NW., 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 

ATLANTA,  GA 
WHEN:    .  March  10,  1998 

WHERE:  Jimmy  Carter  Library 

Theater  A — Museum 

441  Freedom  Plaza 

One  Copenhill  Avenue 

Atlanta.  GA  30307-1498 
RESERVATIONS:  Call  the  Federal  Information  Center 

1-800-688-9889,  Ext.  0 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Fann  Service  Agency 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service  — 

Animal  and  Plant  Health  Inspection  Service 

RUI.E8 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  metritis  (CEM)-affected 
countries — 
Oklahoma;  receipt  authorization,  6063-6064 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6146-6148 
Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
AgrEvo  USA  Co.;  genetically  engineered  sugar  beets. 
6148-6149 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Assassination  Records  Review  Board 

NOTICES 
Privacy  Act: 
Systems  of  records,  6150-6151 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind'  or 
Severely  Disabled 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California,  6152-6153 
District  of  Columbia,  6153 
South  Carolina,  6153 

Coast  Guard 

RULES 

Drawbridge  operations: 

Maryland,  6073 

North  Carolina,  6073 
Ports  and  waterways  safety: 

Safety  zones  and  security  zones,  etc.;  list  of  temporary 
rules.  6071-6073 
PROPOSED  RULES 
Anchorage  regulations: 

Connecticut,  6141-6142 
Ports  and  waterways  safety: 

San  Juan  Harbor.  PR;  safety  zone,  6142-6143 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Committee  for  Purchase  From  People  Who  Are  BHnd  or 
Severely  Disal>led 

NOTICES 

Proctirement  list;  additions  and  deletions,  6151-6152 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Korea;  correction,  6159 

Malaysia;  correction,  6159  ^ 

Pakistan,  6159 
Export  visa  requirements;  certification,  waivers,  etc.: 

Himgary,  6159-6160 

Indonesia,  6160-6161 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  option  transactions: 
Futures-style  margining  of  options  traded  on  regulated 
futures  exchanges,  6112-6113 

Customs  Service 

NOTICES 

Automation  program  test: 
Reconciliation  prototype,  6257-6264 

Defense  Department 

RULES 

Acquisition  regulations: 

Weapon  system  acquisitions  warranties,  6109 
NOTICES 

Federal  Acquisition  Regulation  (FAR):  ~- 

Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request.  6161- 
6162 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6162 
Submission  for  OMB  review;  comment  request,  6162- 
6163 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Aquarius  Furniture  Manufacturing,  6210 

Bazflex  USA,  6210 

Lenzing  Fibers  Corp.,  6211 

Micro  Stamping  Corp.,  6211 

National  Food  Products  Ltd.,  6211 

Oldham  Co.,  6211 

Varon,  Inc.,  6211-6212 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Champion  Aviation  Products,  6208-6209 

Crown  Pacific  Remanufacturing  et  al.,  620&-6210 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6212-6213 
NAFTA  transitional  adjustment  assistance: 

Aquarius  Furniture  Manufacturing,  6213 

Bazflex  USA.  6213 


Primed  on  recycled  paper  conuining  100%  pott  contumer  waste 
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Employmant  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions, 

6213-6214 

Enargy  Oapartmant 

See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  OfHce,  Energy  Department 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Natural  Gas  and  Petroleum  Import  and  Export  Activities 
Office;  relocation,  6163 

Envkonmantal  Protection  Agency 

fMJLES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
California.  6073-6075 
PflOPOaEO  RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Oil  and  natural  gas  production  and  natural  gas 
transmission  and  storage,  6288-6336 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
California,  6143-6144 
Water  |>ollution;  effluent  guidelines  for  point  source 
categories: 
Landfills.  6426-6463 
Waste  combustors,  6392-6423 
Nonccs 

Air  pollution  control;  new  motor  vehicles  and  engines: 
California  pollution  control  standards;  Federal 
preemption  waiver,  6173-6175 
Drinking  water: 
Safe  Drinking  Water  Act— 
Affordability  criteria  development  for  drinking  water; 

State  information,  6176 
Recommended  operator  certification  requirements; 
State  information,  6176 
Sole  source  aquifer  designations — 
Maryland.  6176-6179 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  6179 
Weekly  receipts.  6179-6180 
Meetings: 
Drinking  water  issues — 
Microbial  pathogens  and  disinfection  byproducts 
control.  6180-6181 

Exaeuthfe  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 
Nonccs 
Meetings: 
President's  Export  Council.  6153 

Farm  Service  Agency 

RULES 

Program  regulations: 
Intermediary  relending  program.  6045-6063 

reaerai  AVMDon  Aommwiraiion 


Airworthiness  directives: 
British  Aerospace.  6064-6066 


Eurocopter  France,  6069-6071 

Fokker.  6066-6069 
NOTICES 

Exemption  petitions;  summary  and  disposition,  6253-6254 
Meetings: 

Aviation  Rulemaking  Advisory  Committee;  correction. 
6286 


Federal  Comnnmications  Commlaslon 

RULES 

Radio  services,  special: 

Fixed  microwave  services — 
38.6-40.0  GHz  frequency  band;  service  and  auction 
rules,  6079-6109 
Radio  stations;  table  of  assigiunents: 

Arizona.  6078 

Arkansas  et  al.,  6077-6078 

California,  6078-6079  * 

Montana,  6077 
Television  stations;  table  of  assignments: 

California,  6079 
PROPOSED  RULES 

Radio  stations:  table  of  assignments: 

Texas.  6144 
NOTICES 

Common  carrier  services: 
General  wireless  communications  service — 
Auction  no.  19;  minimum  opening  bids  and  formula; 
comment  request.  6181-6184 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Maine,  6184-6185 

New  Hampshire,  6185 

New  York,  6185-6186 

North  Carolina,  6186-6187     " 

Tennessee.  6187 

Vermont,  6188 
Grants  and  cooperative  agreements;  availability,  etc.: 

Disaster  assistance;  hazard  mitigation  program.  6188- 
6191 


Federal  Energy  Regulatory  Commiaalon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

El  Segundo  Power  L.L.C.  et  al..  6168-6170 
Environmental  statements:  notice  of  intent: 

Lower  Valley  Power  &  Light.  Inc..  6170 
Applications,  hearings,  determinations,  etc.: 

Independence  Pipeline  Co.,  6163-6164 

Midcoast  Interstate  Transmission,  Inc.,  6164-6165 

National  Fuel  Gas  Supply  Corp..  6165-6166 

NorAm  Gas  Transmission  Co.,  6166 

Overthrust  Pipeline  Co.,  6166 

Panhandle  Eastern  Pipe  Line  Co..  6166 

Questar  Pipeline  Co.,  6167 

Tennessee  Gas  Pipeline  Co..  6167 

Transcontinental  Gas  Pipe  Line  Corp.,  6167 

Federal  Maritime  Commiaalon 

NOTICES 

Freight  forwarder  licenses:  " 

Air  Marine  Services  Intsamational,  Inc..  et  al.,  6191-4(192 
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Federal  Railroad  Adminiatration 

NOTICES 

Traffic  control  systems;  discontinuance  or  modification: 
Burlington  Northern  &  Santa  Fe  Railway  et  al.,  6254- 
6255 

Federal  Reserve  System 

PROPOSED  RULES 

Truth  in  lending  (Regulation  Z); 
Consumer  disclosures;  simplification  and  improvement, 
6112 

NOTICES 

Banks  and  bank  holding  companies: 
Permissible  nonbanking  activities.  6192 
Permissible  nonbanking  activities;  correction,  6192 

Meetings;  Sunshine  Act,  6192-6193 

Fish  and  Wildiife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

6199-6200 
Meetings: 
Klamath  Fishery  Management  Coimcil.  6200 

Food  and  Drug  Adminiatration 

NOTICES 

Food  additive  petitions: 

Ciba  Specialty  Chemicals  Corp.,  6193 
Reports  and  guidance  documents;  availability,  etc.: 
FDA  Modernization  Act  of  1997;  guidance  for  device 
industry  on  highest  priority  provisions 
implementation.  6193-6194 

Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 
Willamette  National  Forest,  OR,  6149-6150 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6161- 
6162 

Geological  Survey  ^ 

NOTICES 

Agency  information  collection  activities: 
Submissidft  for  OMB  review;  comment  request,  6200 

Health  and  Human  Services  Department 

See  Food  and  Dnig  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  6170-6172 

Housing  and  Urtian  Development  Deportment 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6194- 
6197 
Grants  and  cooperative  agreements:  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  6197-6199 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Geological  Survey 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6264-6265 
Excise  taxes: 

Motor  fuel;  approved  distribution  terminals,  6265-6284 

Intemationai  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  pipe  hum — 

Korea,  6153-6155 
Welded  carbon  steel  pipe  and  tube  fix)m — 
Turkey.  6155-6159 


Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 
See  National  Institute  of  Corrections 


Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Comprehensive  program  plan  (1998  FY),  6338-6368 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 


Land  Management  Bureau 

RULES 

Recreation  programs: 
Paria  Canyon- Vermilion  Cliffs  Wilderness,  AZ  and  UT; 
visitor  rules,  6075-6077 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6201 
Meetings: 
Resource  advisory  councils — 
Lower  Snak&  River  District,  6201 
National  Wild  and  Scenic  River  System: 
Land  use  restrictions — 
Trinity,  North  Fork  Trinity,  abnd  Klamath  Rivers,  CA, 
6201-6202 


Minerals  Management  Service 

PROPOSED  RUt.ES 
Royalty  management: 

Oil  valuation;  Federal  leases  and  Federal  royalty  oil  sale, 
6113-6141 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6202-6203 
Environmental  statements:  availability,  etc.: 

Gulf  of  Mexico  OCS— 
Oil  and  gas  operations,  6203-6204 
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National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6161- 
6162 

National  Foundation  on  tlie  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Museum  Service  Office  programs,  6230-6232 

National  Higliway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Gas  caps  closure;  petition  denied.  6144-6145 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Montreuil,  Scott,  et  al.;  petition  denied,  6255 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
DeTomaso  Modena  S.p.A.,  6255-6256 

National  Institute  of  Corrections 

NOTICES  ^ 

Meetings: 
Advisory  Board,  6208 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaslia;  fisheries  of  Exclusive  Economic  Zone —  . 

Atka  maclcerel,  6110-6111 
Pollock.  6111 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  king  mackerel,  6109-6110 

NatiofMl  Park  Service 

NOTICES 

Concession  contracts;  franchise  fee  determination 

guidelines.  6204-6205 
Environmental  statements;  notice  of  intent: 
Colonial  National  Historical  Park,  VA.  6205-6206 
Delaware  Water  Gap  National  Recreation  Area  Parkwide 
Trail  Plan.  PA;  open  house,  6206 

National  Science  Foundation 

NOTICES 

Meetings: 
OOE/NSF  Nuclear  Science  Advisory  Committee.  6232 
Human  Resource  Development  Sepcial  Emphasis  Panel. 

6232-6233 
Mathematical  Sciences  Special  Emphasis  Panel,  6233 
Physiology  and  Ethology  Advisory  Panel,  6233 

Nucleer  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Reactor  Safeguards  Advisory  Committee,  6235 
Nuclear  industry  employees;  safety-conscious  work 
environment;  standardized  approach;  withdrawn. 
6235-6237 
Reports  and  guidance  documents  availability,  etc.: 

Event  reporting  guidelines.  6237-6239 
Applications,  hearings,  determinations,  etc.: 

Bahimore  Gas  &  Electric  Co..  6233-6234 

Toledo  Edison  Co.  et  al.,  6234 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  beneflt  plans;  prohibited  transaction  exemptions: 
Equitable  Life  Assurance  Society  et  al.,  6214-6217 
Massachusetts  Mutual  Life  Insurance  Co.,  6217-6230 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  6239 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  6239 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Electronic  systems:  year  2000  conversion  (EO  13073), 
6467-6468 

PutHic  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6239-6240 

Reclamation  Bureeu 

NOTICES 

Environmental  statements;  notice  of  intent: 
Central  Valley  Project  Improvement  Act — 
Interim  land  retirement  program,  6206-6208 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Intermediary  relending  program,  6045-6063 

Rural  Housing  Service 

RULES  « 

Program  regulations: 
Intermediary  relending  program,  6045-6063' 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Intermediary  relending  program.  6045-6063 

Securities  and  Exchange  Commission  *■ 

RULES 

Securities: 
Plain  English  disclosure  in  prospectuses,  6370-6390 

NOTICES 

Meetings:  Sunshine  Act,  6247 

Self-regulatory  organizations:  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc..  6247-6249 
Philadelphia  Depository  Trust  Co.,  6249-6250 
Stock  Clearing  Corp.  of  Philadelphia,  6250-6251 

Applications,  hearings,  determinations,  etc.: 
American  Odyssey  Funds,  Inc..  et  al.,  6240-6241 
Public  utility  holding  company  Tilings,  6242-6243 
Security  Benefit  Life  Insurance  Co.  et  al.,  6243-6247 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request.  6251-6253 
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NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Bureau  of  Oceans  and 

International  Environmental  aiid  Scientific  Affairs. 

6253 

Surtace  Mining  Reclamation  and  Enforcentent  Office 

PROPOSED  RtJLES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Arkansas;  correction,  6286 

Textile  Agreements  Implementation  CommKlee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  6253 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  6256- 
6257 

Veterans  Affaire  Department 

NOTICES 

Meetings: 
Medical  Research  Service  Merit  Review  Conunittee, 
6284-6285 


Separate  Parts  In  This  Issue 

PartN 

Environmental  Protection  Agency,  6288-6336 


Part  ill 

Department  of  Justice.  Juvenile  Justice  and  Delinquency 
Prevention  Office.  6338-6368 


Part  IV 

Securities  and  Exchange  Commission,  6370-6390 

PartV 

Environmental  Protection  Agency,  6392-6423 

Part  VI 

Enviroiunental  Protection  Agency,  6426-6463 

Partvn 

The  President,  6467-6468 


ReaderAids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  Hst  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  ol  the  parts  adected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  ol  this  issue. 
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Ex*cutiv«  Ordws: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicaMity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Buairwaa  Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1948. 1951  and  4274 
RIN057»-AA15 

Intermediary  Itoiending  Program 

AQENCIE8:  Rural  Housing  Service  (RHS), 
Rural  Business-Coioperative  Service 
(RBS),  Rural  Utilities  Service  (RUS),  and 
Farm  Service  Agency  (FSA),  USDA. 
action:  Final  rule. 

summary:  The  Riu^l  Business- 
Cooperative  Service  (RBS)  is  amending 
the  regulations  for  the  Intermediary 
Relending  Program  (IRP).  This  action  is 
needed  to  clarify  and  revise  procedures 
and  requirements  regarding  a  variety  of 
issues.  The  amendments  are  expected  to 
clarify  the  roles  of  the  Govenunent  and 
intermediaries,  make  the  program  more 
responsive  to  the  needs  of 
intermediaries  and  ultimate  recipients, 
and  facilitate  continuing  expansion  of 
the  program. 

EFFECTIVE  DATE:  February  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Wayne  Stansbery,  Loan  Specialist.  Rural 
Business-Cooperative  Service,  USDA, 
STOP  1521, 1400  Independence  Ave, 
S.W..  Washington.  DC  20250.  Telephone 
(202)  720-6819.  The  TTD  number  is 
(800)  877-8339  or  (202)  708-9300. 
SUPPLEMBITARY  INFORMATION: 

Qassificatioii 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
imder  Executive  Order  1 2866. 

Programs  AfiEected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 


action  is:  10.767.  Intermediary 
Relending  Program. 

Program  Adminiatration 

Due  to  reorganization  actions  within 
the  Department  of  Agriculture,  the 
Intermediary  Relending  Program  is 
currently  administered  by  RBS.  RBS  is 
a  successor  to  the  Rural  Development 
Administration,  which  was  a  successor 
to  the  Fanners  Home  Administration. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  section  of  the 
regulations.  The  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  luider  the  provisions  of  44 
U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  niunber  0570- ' 
0021  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 

IntergOTemmental  Review 

As  set  forth  in  the  final  rule  related 
notice  to  7  CFR  part  3015,  subpart  V,  48 
FR  29115.  June  24, 1983.  Intermediary 
Relending  Loans  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  urith  State  and  Local 
officials.  RBS  has  conducted 
intergovernmental  consultation  with 
such  state  and  local  officials  in 
accordance  with  RD  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  No 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  Administrative  proceedings 
in  accordance  with  the  regulations  of 
the  Agency  at  7  CFR  1900,  subpart  B,  or 
those  regulations  published  by  the 
Department  of  Agriculture  at  7  CFR  part 
11  to  implement  the  statutory 
provisions  relating  to  the  National 
Appeals  Division  as  mandated  by  the 


Department  of  Agriculture 
Reorganization  Act  of  1994  must  be 
exhausted  before  filing  suit  to  challenge 
action  taken  under  this  rule. 

Envinmmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
RBS  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  enviroiunent,  and  in 
accordance  with  the  National 
Environmental  Pohcy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  RBS  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  the 
action  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  RBS  mado^his  determination 
based  on  the  fact  that  this  regulation 
only  impacts  those  who  choose  to 
participate  in  the  grant  program.  Small 
entity  applicants  will  not  be  impacted  to 
a  greater  extent  than  large  entity 
applicants. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  U  of  the  UKOIA)  for 
State,  local,  and  tribal  governments  or 
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the  private  sector.  Thus  this  rule  is  not 
subject  to  the  requirements  of  sections 
202and205ofUMRA. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Implementation 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall 
comply  with  5  U.S.C.  553 
notwithstanding  the  exemption  of  that 
section  with  respect  to  sudi  rules. 
Accordingly,  this  rule  has  previously 
been  published  as  a  proposed  rule,  on 
January  18.  1995  (60  PR  3566),  for 
public  comment.  However,  we  are 
making  this  action  effective  upon 
publication  of  this  final  rule  rather  than 
30  days  after  publication.  The  net 
impact  of  this  rule  is  to  interpret  and 
clarify  previous  requirements,  remove 
restrictions,  streamline  requirements, 
and  make  the  program  a  more  flexible 
and  effective  tool  for  rural  economic 
development.  Therefore  the  Agency  has 
determined  that  further  delay  in 
implementation  of  this  rule  would  not 
be  in  the  public  interest. 

Background 

This  regulatory  package  is  an 
initiative  to  enhance  the  program 
through  revisions  based  on  experience 
with  operation  of  the  program.  The 
primary  changes  include  the  following: 

1.  The  regulation  is  completely 
reorganized  for  improved  clarity. 

2.  Definitions  are  provided  for 
"Agency  IRP  loan  funds."  "IRP 
revolving  fund,"  "revolved  funds,"  and 
"technical  assistance."  Throughout  the 
document,  clarincations  are  provided  as 
to  which  requirements  apply  only  to 
Agency  IRP  loan  funds,  which  apply  to 
revolving  funds,  and  which  apply  to  all 
assets  in  the  IRP  revolving  fund. 

3.  Agency  State  Offices  are  authorized 
to  accept  and  process  all  applications 
except  those  from  applicants  located 
within  Washington,  D.C..  Those 
applications  will  be  processed  by  the 
National  Office. 

4.  Eligibility  requirements  for 
Intermediaries  are  revised  to  clarify  that 
a  proposed  intermediary  that  does  not 
have  lending  experience  may  still 
qualify  for  a  loan,  if  it  will  arrange  for 
services  of  people  with  lending 
experience. 

5.  Eligibility  requirements  are  revised 
to  provide  that  proposed  intermediaries 
with  a  delinquent  outstanding  Federal 


debt  are  not  eligible  for  program 
assistance.  . 

6.  Eligibility  requirements  are 
provided  for  ultimate  recipients. 

7.  Eligible  purposes  for  loans  to 
ultimate  recipients  are  revised  to 
authorize  loans  for  refinancing, 
management  consulting  fees, 
educational  institutions,  commercial 
fishing,  revolving  lines  of  credit,  and 
hotels,  motels  and  other  recreation  and 
tourism  facilities  (except  golf  courses, 
gambling  and  race  tracks). 

8.  Security  requirements  are  revised. 

9.  General  guidelines  are  provided  for 
interest  rates  and  terms  of  loans  to 
ultimate  recipients,  along  with 
clarification  that  such  rates  must  be 
within  limits  established  in  the 
intermediary's  work  plan. 

10.  Loan  ceilings  are  revised  to 
provide  that,  subject  to  certain 
conditions,  intermediaries  may  receive  a 
series  of  subsequent  loans  of  up  to  $1 
million  each  to  a  combined  total  of  up 
to  $15  million.  The  ceiling  on  loans  to 
an  ultimate  recipient  is  raised  to 
$250,000. 

11.  The  intermediary's 
responsibilities  for  maintaining  and 
managing  the  intermediary  revolving 
fund  are  clarified  and  a  provision  is 
added  for  establishment  of  a  reserve  for 
bad  debts. 

12.  Loan  disbursement  procedures  are 
revised  to  allow  intermediaries  to  draw 
up  to  25  percent  of  their  loan  at  loan 
closing.  The  funds  may  be  placed  in  an 
interest  bearing  account  if  they  are  not 
immediately  needed  for  loans  to 
ultimate  recipients. 

13.  The  requirement  for 
intermediaries  to  operate  in  accordance 
with  an  approved  work  plan  is  clarified 
and  guidelines  are  provided  for  RBS 
approval  of  work  plan  revisions. 

14.  The  contents  of  a  complete 
application  and  work  plan  are  revised  to 
eliminate  some  unnecessary  items, 
provide  more  detail  on  what  should  be 
covered  regarding  relending  plans,  add 
certifications  regarding  debarment. 
Federal  debt  collection  policies,  and 
lobbying,  and  provide  for  streamlined 
applications  for  subsequent  loans. 

15.  The  priority  point  scoring  system 
is  revised. 

16.  The  requirement  for  a  certification 
by  the  intermediary  regarding  equity  is 
removed. 

17.  Guidelines  are  provided  for 
information  to  be  submitted  to  RBS 
regarding  proposed  loans  to  ultimate 
recipients  and  for  RBS  review  and 
response  to  the  information. 

Discussion  of  Comments 

This  rule  was  published  in  the 
Federal  Register  as  a  proposed  rule  on 


January  18. 1995' (60  FR-3566).  The 
proposed  rule  was  published  as  a 
revision  to  7  CFR  part  1948,  subpart  C. 
This  final  rule  also  renumbers  and 
redesignates  the  regulation  as  7  CFR 
part  4274,  subpart  D.  In  addition  to 
publishing  the  proposed  new  regulation 
text  for  public  comment,  the  Agency 
specifically  invited  conunents  on 
several  altenuitives.  Eighty  comments 
were  received,  most  of  which  contained 
comments  on  several  issues.  In  general, 
the  letters  were  very  supportive  of  the 
IRP  and  of  the  proposed  rule.  A 
summary  of  the  comments  follows. 

Section  1948.101(b)  of  the  proposed 
rule  included  a  broad  purpose  statement 
in  compliance  with  the  authority 
contained  in  the  authorizing  legislation. 
In  response  to  a  question  asked  by  the 
Agency,  2D  writers  said  it  would  be 
helpful  to  have  a  more  detailed  and 
descriptive  mission  statement  in  the 
regulation  to  set  out  the  Agency  intent 
to  emphasize  alleviation  of  poverty,  aid 
disadvantaged  and  remote  communities, 
assist  smaller  and  emerging  businesses, 
improve  the  partnership  with  other 
public  and  private  resources,  and 
further  develop  State  and  regional 
strategy  based  on  identified  community 
needs.  Nine  writers  thought  the 
language  in  the  proposed  rule  text  was 
adequate  and  that  it  would  be  better  to 
have  less,  rather  than  more,  restrictive 
language  in  the  purpose  statement.  The 
final  rule  contains  a  purpose  statement 
that  clarifies  what  the  Agency  wants  to 
emphasize  while  maintainii\g  sufficient 
flexibility  to  approve  the  loan  piuposes 
set  out  in  the  eligible  purposes  section. 

The  proposed  rule  text  would  prohibit 
intermediaries  from  loaning  for 
revolving  lines  of  credit.  The  Agency 
also  asked  for  comments  on  whether 
this  is  a  service  intermediaries  should 
be  providing.  Ten  writers  thought  that 
loans  for  revolving  lines  of  credit  should 
not  be  eligible.  Some  thought  there  is 
not  much  need.  Others  said  this  type  of 
credit  entails  too  much  risk  and 
intermediaries  would  not  have  the 
special  expertise  needed. 

Twenty-eight  writers  felt. that  there  is 
a  crucial  need  for  revolving  credit  lines 
for  small  businesses  and  that 
intermediaries  should  have  the  option 
of  offering  this  service  if  they  do  have 
expertise.  The  Agency  is  convinced  that 
a  significant  need  exists  for  this  type  of 
credit,  so  the  final  rule  allows 
intermediaries  to  provide  revolving 
lines  of  credit,  if  they  meet  guidelines 
that  are  included. 

The  proposed  rule  would  allow 
intermediaries  to  make  loans  up  to 
$250,000.  The  Agency  asked,  however, 
if  it  might  be  appropriate  to  retain  the 
previous  loan  limit  of  $150,000.  This 


issue  received  more  comments  than  any 
other  single  issue  in  the  proposed  rule. 
Eleven  writers  were  in  favor  of  a 
$150,000  limit,  indicating  that  smaller 
loans  are  more  difficult  to  obtain 
elsewhere  and  that  the  program  should 
be  targeted  toward  small  loans  and 
small  biisinesses.  However,  50  writers 
supported  an  increased  loan  limit  of 
$250,000.  Many  said  they  would  not 
need  that  authority  often,  but 
occasionally  there  is  a  very  real  need. 
Some  thought  the  limit  should  be  even 
higher  or  the  proposed  restriction  on  the 
portion  of  the  portfolio  that  may  be 
invested  in  loans  of  over  $150,000 
should  be  removed. 

The  strong  support  by  the  comments, 
for  the  proposed  higher  limit,  reinforces 
the  Agency  belief  that  more  flexibility  is 
needed  to  allow  intermediaries  to 
decide  what  size  projects  are  best  in 
their  areas.  Therefore,  the  language  of 
the  proposed  rule  on  this  issue  is 
retained  in  the  final  rule. 

The  Agency  requested  comments  on 
appropriate  outcome  and  performance 
measiues  and  reporting  requirements  for 
the  intermediary  loan  funds  financed  by 
the  program,  and  for  the  funded 
activities  of  the  ultimate  recipients  of 
the  loans.  Twenty-five  writers 
commented  on  this  issue,  but  there  was 
little  consensus.  Most  writers 
recognized  the  need  for  information  for 
program  evaluation,  but  most  were  also 
concerned  about  the  amount  of  burden 
on  intermediaries  to  provide 
information.  Hve  writers  thought  the 
program  should  be  evaluated  on  little 
more  than  the  amount  of  funds  loaned 
out  and  the  repayment  to  the  Agency. 
Six  said  reports  should  be  made  to  the 
Agency  on  an  annual  or  semi-annual 
basis  rather  than  quarterly.  Fourteen 
writers  thought  the  numbar  of  jobs 
created  or  saved  should  be  an 
evaluation  criterion.  Three  considered 
leveraging  of  other  funds  an  item  that 
should  be  monitored.  Three  indicated 
that  the  fund  balance,  net  profit,  and 
solvency  of  the  intermediary  should  be 
considered.  Five  writers  suggested 
monitoring  trends  in  the  taxbase  of  the 
service  area  as  an  indicator  of  the 
success  of  an  intermediary's  program. 
One  writer  suggested  the  Agency  check 
on  standard  revolving  loan  fund 
reporting  requirements  developed  by 
the  Economic  Development 
Administration.  Other  possible 
meastires  or  report  items  suggested  by  1 
or  more  writers  included  sales  volume, 
taxes  paid  and  gross  payroll  of  ultimate 
recipients.  Standard  Industrial 
Classification  of  ultimate  recipients, 
summary  of  delinquent  loans  and 
actions  taken,  accomplishments 
regarding  public  policy,  networking. 


outreach,  and  technical  assistance, 
housing  units  and  square  feet  of 
facilities  constructed,  and 
unemployment  rate  and  per  capita 
income  trends  in  service  area. 
Comments  were  requested  on  this  issue 
as  a  tool  to  obtain  ideas.  There  was  no 
consensus  among  the  writers,  and  the 
Agency  believes  more  study  is  needed 
before  making  regulatory  changes.  No 
change  from  the  proposed  rule  has  been 
made  in  the  final  rule  regarding  this 
issue.  The  Agency  will  continue, 
however,  to  work  on  the  development  of 
an  improved  reporting  form. 

The  proposed  rule  text  would  require 
intermediaries  to  have  a  successful 
lending  record  or  to  bring  individuals 
with  loan  making  and  servicing 
experience  and  e}q>ertise  into  the 
operation.  In  the  interest  of  enabling 
more  socially  oriented  community- 
based  organizations  to  use  the  program, 
the  Agency  asked  for  comments  on 
allowing  loans  to  intermediaries  that 
have  experience  in  assisting  rural 
business  or  community  development, 
but  not  lending  experience. 

Several  writers  expressed  the  desire  to 
be  sure  of  flexibility  as  to  how  such 
expertise  may  be  achieved  when  the 
applicant  intermediary  does  not  have 
the  experience  in-house  prior  to  filing 
the  application.  Hiring  new  staff  with 
the  needed  experience,  contracting  for 
services,  and  creating  a  review  or 
advisory  board  with  experienced 
lenders  as  members  are  all  options  that 
one  or  more  writers  wanted  to  be  sure 
were  available.  Only  six  writers 
advocated  not  requiring  lending 
experience  in  some  form  for 
intermediary  eligibility.  Twenty  six 
writers  felt  lending  experience  is 
important.  Several  writers  were  quite 
adamant  that  intermediaries  cannot  be 
expected  to  be  successful  and  sbould 
not  be  approved  unless  they  have 
lending  experience  or  will  acquire  the 
services  of  someone  with  lending 
experience  before  receiving  Federal 
funds. 

It  was  the  intent  of  the  proposed  rule 
language  to  require  lending  experience 
in  some  form,  but  to  allow  considerable 
flexibility  as  to  how  the  experience  is 
brought  into  the  intermediaries' 
decision  processes.  A  preponderance  of 
the  writers  seemed  to  agree  with  that 
concept.  Therefore,  no  change  firom  the 
prop(»ed  rule  language  is  made  in  the 
final  rule  on  this  issue. 

The  proposed  rule  text  requires  that  at 
least  51  percent  of  the  ownership 
interest  or  membership  of  both 
intermediaries  and  ultimate  recipients 
be  citizens  of  the  United  States  or 
legally  admitted  to  the  United  States  for 
permanent  residence.  The  Agency  asked 


for  comments  on  the  concept  of 
allowing  loans  to  ultimate  recipients 
owned  by  persons  who  are  not  United 
States  citizens  or  admitted  for 
permcment  residence,  provided  the 
project  funded  creates  or  retains  jobs  for 
U.S.  residents.  Such  loans  would  be 
restricted  to  fixed  assets  located  in  the 
U.S.  and  the  business  would  have  to 
have  managers  that  are  U.S.  citizens  or 
legally  admitted  to  the  U.S.  for 
permanent  residence.  Seventeen  writers 
expressed  approval  of  the  concept.  They 
generally  indicated  that  this  provision 
would  help  to  create  jobs  and  that 
foreign  investment  may  be  particularly 
helpfiil  to  the  U.S.  economy.  Three 
writers  opposed  this  concept,  generally 
on  the  grounds  that  profits  from 
businesses  with  Federal  assistance 
should  not  leave  the  country.  Since  the 
publication  of  the  proposed  rule, 
questions  have  been  raised  as  to  how 
this  provision  may  relate  to  provisions 
of  the  Welfare  Reform  Act.  Because  of 
uncertainty  regarding  that  issue,  the 
change  allowing  the  ultimate  recipients 
to  not  be  citizens  or  lawfully  admitted 
residents  has  not  been  adopted  in  the 
final  rule. 

The  Agency  asked  for  comments  on 
revising  the  eligible  loan  purposes  for 
loans  to  ultimate  recipients  to  include 
management  consultant  fees.  Five 
writers  were  opposed  to  making 
management  consultant  fees  an  eligible 
loan  purpose.  They  pointed  out  that  if 
management  is  a  problem  it  should  be 
solved  before  a  loan  is  approved  and 
that  Small  Business  Development 
Centers  and  the  Service  Core  of  Retired  - 
Executives  can  assist  with  management 
questions.  They  did  not  think  the 
services  the  ultimate  recipients  would 
receive  would  be  worth  the  cost  or 
would  improve  repayment  ability. 

Nineteen  writers  thought 
intermediaries  should  be  able  to  offer 
loans  for  management  consultant  fees. 
This  group  of  writers  tended  to  believe 
that  management  consultants  would  be 
likely  to  help  some  businesses  enough 
for  the  business  to  become  successful 
and  to  return  additional  profits 
sufficient  to  pay  for  the  cost  of  the 
consultant  fees.  This  group  also  tended 
to  believe  that  intermediaries  should  be 
able  to  make  the  decision,  without 
federal  restriction.  The  Agency  agrees 
that  this  use  of  funds  could  be  effective 
in  some  cases  and  that  intermediaries 
should  be  able  to  decide  if  this 
assistance  should  be  an  eligible  loan 
purpose.  The  final  rule  includes 
management  consultant  fees  as  an 
eligible  loan  purpose  for  loans  to 
ultimate  recipients. 

The  Agency  requested  comments  on  a 
suggestion  to  revise  the  eligible  loan 
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purposes  to  allow  intermediaries  to  use 
IRP  funds  to  provide  direct  technical 
assistance  to  ultimate  recipients  or 
prospective  recipients.  Ten  of  the 
respondents  did  not  believe  it  is 
financially  feasible  to  fund  technical 
assistance  irom  IRP  loan  funds.  If  the 
intermediary  is  allowed  to  use  part  of 
the  funds  loaned  by  the  Agency  to  pay 
for  the  intermediary's  costs  for 
providing  assistance  to  ultimate 
recipients,  then  that  amount  of  funds  is 
no  longer  available  to  be  loaned  to 
ultimate  recipients.  Therefore,  that 
amount  of  funds  is  owed  by  the 
intermediary  to  the  Agency,  but  is  oot 
producing  revenue  for  the  intermediary. 
This  group  of  respondents  indicated 
that  all  funds  received  by  the 
intermediary  from  the  agency  should  be 
reloaned  by  the  intermediary  to  generate 
repayment  ability. 

Twenty  respondents  favored  allowing 
IRP  funds  to  be  used  by  the 
intermediary  to  pay  costs  of  providing 
technical  assistance,  primarily  based  on 
the  grounds  that  such  assistance  is 
needed  for  many  potential  ultimate 
recipients  to  become  successful.  The 
Agency  agrees  that  technical  assistance 
is  a  valuable  tool  for  assisting  new  or 
struggling  businesses  and  the  ability  to 
provide  more  or  better  technical 
assistance  would  enable  intermediaries 
to  assist  more  businesses  in 
communities  where  the  assistance  is 
most  needed.  However,  the  Agency 
agrees  with  the  commenters  questioning 
the  financial  feasibility  of  the  concept. 
No  one  has  solved  the  problem  of  how 
an  intermediary  would  repay  the  funds 
it  used  to  pay  for  technical  assistance. 
No  change  from  the  proposed  rule  is 
made  on  this  issue. 

When  the  IRP  was  initiated  in  1988. 
the  security  required  for  most  loans  to 
intermediaries  was  a  blanket  pledge  of 
the  IRP  revolving  fund.  In  1991,  the 
regulation  was  revised  to  require 
assignments  on  all  promissory  notes  and 
security  documents.  The  proposed  rule 
attempted  to  clarify,  but  not  change,  the 
requirement  that  promissory  notes  be 
transferred  to  the  Agency  and 
assignment  documents  be  provided  but 
not  recorded.  Intermediaries  have 
complained  firom  time  to  time  about 
being  required  to  provide  the 
assignments  and  the  Agency  asked  for 
comments  on  whether  the  providing  of 
assignments  is  an  inordinate  biuden  on 
the  intermediary. 

Forty-two  respondents  to  the 
proposed  rule  said  the  assignments 
should  not  be  required  and  seven  said 
they  did  not  object  to  continuing  the 
assignments.  The  objectors  generally 
dtad  such  things  as  the  legal  costs  for 
having  assignments  prepared,  the 


administrative  burden  on  both  the 
intermediary  and  the  Agency  of 
transferring  documents  back  and  forth 
and  monitoring  them,  and  the 
additional  complications  of  releasing 
paid-in-full  loans,  foreclosure,  and  other 
servicing  actions.  Those  that  did  not 
object  generally  indicated  that  the 
burden  of  assignments  is  not  great  and 
the  requirement  is  consistent  with 
sound  lending  practice.  In  the  interest  of 
reducing  administrative  burden  on  both 
intermediaries  and  Agency  staff  and 
providing  more  flexibility  for 
intermediaries  to  operate  their 
programs,  the  requirement  for 
assignments  has  been  removed  from  the 
final  rule. 

Three  writers  objected  to  the 
requirement  that  intermediaries  agree, 
in  the  loan  agreement,  to  provide 
additional  security  as  the  Agency  may 
require  at  any  time  during  the  life  of  the 
loan  if  an  assessment  indicates  the  need 
for  such  security  to  protect  the 
Government's  interest.  When  the 
original  IRP  regulation  was  published  in 
1988.  four  writers  objected  to  this 
provision.  It  was  retained  then  because 
the  Agency  believed  that  it  was  needed 
to  protect  the  Government's  interest. 
The  basic  concept  is  retained  now  for 
the  same  reason,  although  the  language 
has  been  amended  as  part  of  the 
amended  security  requirements.  The 
assets  of  a  revolving  fund,  which  make 
up  the  security  for  most  IRP  loans, 
continually  change.  The  value  can 
easily  deteriorate,  either  because  of 
economic  conditions  outside  the  control 
of  the  intermediary  or  because  of  poor 
decisions  by  the  intermediary.  In  such 
cases,  if  the  intermediary  has  other 
assets  that  could  be  used  to  repay  the 
IRP  loan,  the  Agency  has  a 
responsibility  to  the  taxpayers  to  use 
whatever  tools  are  available  to  ensure 
loan  repayment. 

Current  regulations  require 
intermediaries  to  obtain  the 
Government's  review  and  concurrence 
in  the  IRP  loans  the  intermediaries 
propose  to  make  to  ultimate  recipients. 
The  proposed  rule  clarifies  the  limited 
scope  of  review  required  for 
conciurence  and  also  clarifies  that  the 
requirement  for  review  and  concurrence 
applies  only  when  Federal  loan  funds 
are  involved.  The  requirement  does  not 
apply  to  loans  made  from  the  revolving 
fund  from  collections  on  previous  loans. 
In  addition,  the  Agency  requested 
comments  on  a  suggestion  to  exempt 
intermediaries  that  have  demonstrated  a 
successful  track  record  of  lending  IRP 
funds  and  servicing  loans  from  the 
requirement  or  to  simply  not  require 
Government  review  and  conciurence  on 


loans  to  ultimate  recipients  made  from 
subsequent  loans  to  intermediaries. 

Thirty-nine  respondents  to  the 
proposed  rule  said  that  Agency  review 
and  concurrence  should  not  be  required 
for  intermediaries  that  have  established 
a  successful  record.  Several  of  those 
respondents  would  like  all  prior  Agency 
review  eliminated,  even  on  initial  loans. 
One  said  Agency  review  and 
concurrence  is  not  a  burden  and  should 
be  continued.  One  indicated  Agency 
review  and  concurrence  helps  protect 
the  intermediary  against  the  possibility 
of  future  findings  that  a  loan  was  not 
eligible  and  the  process  would  not  be  a 
burden  if  it  did  not  include  an 
environmental  impact  assessment  and 
intergovernmental  consultation.  The 
objectors  generally  seemed  to  feel  that 
Agency  review  is  an  unnecessary 
additional  step  that  slows  service  to  the 
ultimate  recipients.  An  intermediary  is 
reviewed  before  its  loan  is  approved  for 
ability  to  carry  out  the  program  and  then 
monitored  through  periodic  visits, 
reports,  and  audits.  The  intermediaries 
would  like  the  ability  to  make  their  day- 
to-day  lending  decisions  independently. 

The  Agency  has  determinea  that  loans 
to  ultimate  recipients  made  from 
Agency  IRP  loan  funds,  regardless  of 
whether  the  funds  are  from  an  initial  or 
subsequent  loan  to  an  intermediary, 
constitute  Federal  financial  assistance. 
Therefore,  the  Agency  has  a 
responsibility  to  ensure  that  the  funds 
are  used  for  authorized  purposes.  More 
specifically,  the  National  Environmental 
Policy  Act  imposes  certain 
responsibilities  on  the  Agency  to 
consider  environmental  impacts  and 
Executive  Order  12372  imposes 
responsibilities  on  the  Agency  to 
provide  opportunity  for 
intergovernmental  consultation  and 
consider  comments  from  designated 
representatives  of  State  govemm«at 
before  approving  the  financial 
assistance.  These  are  specific 
requirements  imposed  on  the  Agency 
that  the  Agency  does  not  have  legal 
authority  to  delegate  or  to  fail  to 
perform.  The  Agency  cannot  meet  these 
responsibilities  unless  it  retains  prior 
approval  authority  for  all  loans  to 
ultimate  recipients  that  are  made  frtim 
agency  funds.  No  change  from  the 
proposed  rule  in  made  cm  this  issue. 

Intermediaries  are  required  to 
establish  separate  bookkeeping  accounts 
and  bank  accounts  for  the  IRP  revolving 
fund.  Intermediaries  that  receive  more 
than  one  IRP  loan  are  required  to 
establish  a  separate  revolving  fund  with 
separate  accounts  for  each  loan.  The 
proposed  rule  would  allow  the  funds  to 
be  combined  with  Government  consent 
and  under  certain  conditions.  Hie 


Agency  invited  comments  on  the 
alternative  of  allowing  the  funds  to  be 
combined  without  Government  consent 
unless  the  purposes  of  the  loans  were 
significantly  difiiarent. 

Thirty-eight  writers  commented  on 
this  issue  and  all  of  them  were  opposed 
to  keeping  separate  accounts  if  it  can  be 
avoided.  The  Agency  is  generally  in 
agreement,  but  there  are  situations 
where  there  is  no  logical  alternative  to 
separate  funds.  For  example,  there  are 
several  intermediaries  now  that  have 
one  loan  made  without  a  requirement 
for  assignments  of  promissory  notes  and 
collateral  dociunents  to  the  Agency  and 
another  loan  that  does  have  that 
requirement.  To  know  which  uldmate 
recipient  loans  must  have  assignments, 
such  an  intermediary  must  either  keep 
separate  funds  or  provide  assignments 
for  all  loans.  The  decision  to  remove  the 
requirement  for  assignments  will  solve 
this  issue,  but  there  may  be  other 
similar  issues  in  the  future. 

The  real  issue,  therefore,  appears  to  be 
whether  the  burden  should  be  on  the 
intermediary  to  request  consent  to 
combine  funds  when  it  may  be 
appropriate  or  on  the  Agency  to  impose 
the  requirement  for  separate  funds  when 
necessary.  To  accommodate  the 
comments  to  the  extent  feasible,  the 
final  rule  has  been  amended  from  the 
proposed  rule  to  place  the  burden  on 
the  Agency  to  impose  the  requirement 
when  necessary. 

The  Agency  invited  comments  on  the 
intergovernmental  and  environmental 
review  requirements  referenced  in  the 
proposed  rule  and  how  they  could  be 
further  streamlined.  Four  respondents 
indicated  that  environmental 
assessments  are  important  and  not 
much  can  be  done  to  make  the  process 
more  streamlined  than  it  already  is. 
Twenty-six  respondents  thought  the 
environmental  review  and  the 
intergovernmental  consultation  process 
is  excessive.  Most  of  the  comments  were 
in  reference  to  environmental  concerns. 
Several  comments  appeared  to  indicate 
that  the  writers  were  considering 
environmental  review  in  terms  of 
protection  against  reduced  collateral 
value  due  to  site  contamination  with 
hazardous  material.  That  is  a  credit 
quality  issue  and  most  of  the  Agency 
environmental  review  procedure  does 
not  address  that  issue.  The  Agency 
review  is  addressed  toward  assessing 
the  possibility  that  financing  the 
proposed  project  will  result  in  some 
future  environmental  impact.  Some  of 
the  suggestions  were  for  procedures  that 
are  already  authorized  under  Agency 
regulations  and  some  were  for  items  that 
would  put  the  Agency  in  violation  of  its 
environmental  responsibilities. 


The  National  Environmental  Policy 
Act  (NEPA)  and  the  regulations  of  the 
Council  on  Environmental  Quality 
require  environmental  assessments  of 
proposed  Agency  actions  and  sets  out 
general  procedures  and  requirements  for 
meeting  the  requirements.  Executive 
Order  12372  requires  an  opportunity  for 
State  comments  on  proposed  Federal 
actions  and  sets  out  general  procedures. 
The  Agency  is  always  looking  for  ways 
to  meet  these  requirements  more  rapidly 
and  in  a  manner  more  convenient  for 
the  people  the  Agency  serves.  The 
comments  have  not  identified  further 
changes  that  could  be  made  at  this  time 
that  would  streamline  the  process  and 
keep  the  Agency  in  compliance  with 
NEPA  and  Executive  Order  12372. 
Therefore,  no  changes  from  the 
proposed  rule  have  been  made  regarding 
these  issues. 

In  connection  with  implementation  of 
the  proposed  rule  the  Agency  plans  to 
begin  using  a  printed  form  as  a  loan  . 
agreement  rather  than  preparing  a  loan 
agreement  for  each  loan  based  on  an 
exhibit  to  the  regulation.  Comments 
were  invited  on  a  possible  additional 
step  of  having  one  loan  agreement  serve 
for  multiple  loans  to  the  same 
intermediary  by  having  a  supplemental 
loan  agreement  extending  the  coverage 
of  the  original  loan  agreement  to  include 
the  additional  loan  executed  at  loan 
closing  for  each  subseouent  loan. 

One  writer  thought  that  it  was  a  good 
idea  to  have  a  new  loan  agreement  for 
each  loan  as  new  members  of  the  board 
or  management  team  would  be  more 
likely  to  read  it  if  a  new  agreement  must 
be  signed.  Twenty-eight  writers  were  in 
favor  of  simply  having  an  amendment  or 
supplement  to  the  original  loan 
agreement  for  subsequent  loans. 
Accordingly,  the  final  rule  provides  for 
a  supplemental  loan  agreement  to  be 
executed  in  coimection  with  subsequent 
loans  to  make  the  original  loan 
agreement  applicable  to  the  subsequent 
loan. 

The  Agency  asked  for  comments  on 
several  alternative  application 
requirements  recommended  by  a  task 
force  but  not  incorporated  into  the 
proposed  rule  text.  Nine  writers  were 
generally  in  fevor  of  the  suggested 
further  revisions  to  the  application.  One 
of  these  writers  said  intermediaries 
would  have  the  information  and  could 
share  it.  Another  was  willing  to  trade 
more  due  diligence  at  the  application 
stage  for  more  indep>endence  later.  Eight 
writers  were  opposed  to  the  additional 
application  information.  They  generally 
seemed  to  feel  that  the  language  in  the 
proposed  rule  text  is  adequate  and  the 
changes  suggested  would  complicate  the 
process,  make  it  more  time  consuming. 


require  more  paperwork,  and  cause 
more  inconsistencies. 

The  task  force  recommended 
application  requirements  be  further 
revised,  in  section  1948.122(a)(2)(iii)  of 
the  proposed  rule,  to  provide  that  the 
demonstration  of  need  could  be  met 
through  targeting  criteria  and 
supporting  evidence  that  such 
prospective  ultimate  recipients  exist  in 
sufficient  niunbers  to  justify  funding  the 
intermediary's  request.  One  of  the 
writers  was  adamant  that  the  show  of 
need  should  not  be  based  on  targeting 
information,  but  rather,  better 
documentation  should  be  required  to 
show  that  an  adequate  number  of 
potential  ultimate  recipients  exist.  The 
Agency  believes  that  it  is  important  to 
realize  that  need  for  jobs  does  not 
necessarily  equal  demand  for  business 
loans.  To  create  loan  demand,  there 
must  also  be  existing  or  potential 
businesses  willing  and  able  to  borrow 
and  repay  funds  for  startups  or 
expansion.  The  Agency  does,  however, 
want  to  encourage  the  identification  of 
areas  of  greatest  need  and  taiget 
program  assistance  to  those  areas  when 
feasible.  Therefore,  the  final  rule 
includes  the  option  to  include  targeting 
information  in  the  demonstration  of 
need,  provided  it  is  accompanied  by 
evidence  that  such  prospective  ultimate 
recipients  exist  in  sufficient  numbers  to 
justify  the  loan. 

The  task  force  recommended  further 
revising  the  application  requirements  by 
requiring  the  proposed  intermediary  to 
provide  a  set  of  goals,  strategies,  and 
anticipated  outcomes  for  its  program 
and  a  mechanism  for  evaluating  the 
outcome  of  its  IRP  loan  program.  The 
Agency  believes  it  is  important  for 
intermediaries  to  develop  goals, 
strategies,  and  anticipated  outcomes  in 
order  to  obtain  the  maximimi  result 
bom  program  funds.  Therefore,  the  final 
rule  includes  a  requirement  for  goals, 
strategies  and  anticipated  outcomes  for 
the  intermediary's  IRP  loan  program.  To 
avoid  further  increasing  the  paperwork 
burden,  there  is  no  requirement 
included  for  a  method  of  measuring 
outcome.  The  Agency  will  continue  to 
study  ways  to  measure  outcomes  in  a 
consistent  manner  throughout  the 
country. 

The  task  force  also  recommended 
requiring  each  proposed  intermediary  to 
provide  specific  information  on  how  it 
vtrill  ensure  that  technical  assistance 
will  be  made  available  to  ultimate 
recipients.  The  Agency  believes  that 
having  technical  assistance  available  to 
ultimate  recipients  may  be  an  important 
factor  in  the  success  of  many  revolving 
loan  funds.  However,  some 
intermediaries  may  not  be  able  to 
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arrange  for  such  services  but  can  operate 
a  successful  relending  program  without 
it.  Such  intermediaries  should  not  be 
denied  assistance.  Therefore,  the  final 
rule  requires  applicants  to  describe 
what  technical  assistance  will  be 
available  to  its  ultimate  recipients, 
without  requiring  that  such  assistance 
be  universally  available. 

As  proposed,  priority  points  for 
community  representation  are  limited  to 
intermediaries  with  service  areas  not 
exceeding  10  counties.  The  Agency 
believes  it  should  retain  the  category  to 
encourage  local  participation  in 
intermediary  management,  but  remove 
some  of  the  ob)ections  raised.  The 
change  to  14  counties  is  adopted  in  the 
final  rule. 

The  Agency  invited  comments  on 
further  modiHcations  to  proposed 
scoring  criteria  to  place  greater 
emphasis  on  such  factors  as  community 
and  beneficiary  targeting,  conformance 
with  regional  or  community 
development  plans,  and  encouragement 
of^smaller-size  loans,  with 
proportionately  less  emphasis  on  the 
intermediary's  own  resources  and  its 
ability  to  leverage  funds. 

Regarding  the  reduction  of  priority 
points  for  leveraging  and  intermediary 
contribution,  six  writers  commented  in 
favor  and  eleven  commented  in 
opposition,  primarily  based  on 
differences  of  opinion  on  what  is  most 
important  for  the  public  good. 

Regarding  the  creation  of  a  new 
category  of  points  for  smaller  loans, 
three  writers  were  in  favor  and  sixteen 
were  opposed.  The  opposition  seemed 
to  be  based  on  belief  that  the  size  of 
loans  has  little  or  no  impact  on  the 
effectiveness  of  the  program, 
intermediaries  need  flexibility  to  meet 
the  needs  in  their  particular  areas,  and 
intermediaries  could  too  easily  say  they 
were  going  to  make  small  loans,  to  get 
the  points,  and  then  not  do  it. 

Regarding  the  awarding  of  points  to 
intermediaries  that  propose  to  operate 
in  accordance  with  a  strategic  plan, 
particularly  one  developed  for  an 
empowerment  zone  or  enterprise 
community,  writers  were  nearly  equally 
divided,  on  philosophical  grounds,  with 
eight  commenting  in  favor  and  nine 
commenting  in  opposition. 

In  the  Rnal  rule,  the  reductions  in 
points  for  leveraging  are  adopted,  to 
shift  more  relative  weight  toward  social 
factors.  The  previous  points  for 
intermediary  contribution  are 
maintained  because  that  is  a  very 
important  contributor  to  improved 
coUectability  of  the  Agency's  loan.  The 
suggested  new  points  for  small  loans  are 
not  adopted  because  we  believed  that 
such  a  change  would  detract  from 


program  effectiveness.  The  suggested 
language  regarding  strategic  plans  and 
Empowerment  Zones  and  Enterprise 
Communities  is  adopted  as  guidance  for 
items  that  could  justify  Administrator 
points  because  the  Agency  generally 
wants  to  encourage  strategic  planning 
and  assistance  to  Empowerment  Zones 
and  Enterprise  Communities. 

Also,  an  additional  category  of 
priority  points  has  been  added  based  on 
reduction  in  population  of  the  service 
area.  This  was  done  because  it  came  to 
the  Agency's  attention  after  the 
comment  period  was  over  that  some 
areas  have  a  low  unemployment  rate 
because  of  out  migration.  The 
percentage  of  the  population  seeking 
employment  is  low  because  many  of  the 
people  needing  employment  have 
already  left.  Therefore,  unemployment 
rate  alone  does  not  adequately  reflect 
the  need  for  economic  development  and 
jobs  to  enable  the  existing  population  to 
stay  and  former  residents  to  return. 

The  proposed  rule  would  require 
intermediaries  to  establish  a  bad  debt 
reserve  in  the  amount  of  15  percent  of 
the  IRP  portfolio  unless  a  different 
amount  is  justified  by  the  intermediary 
and  approved  by  the  Agency.  The 
Agency  asked  for  comments  on  whether 
15  percent  of  the  IRP  portfolio  is  an 
appropriate  amount  of  bad  debt  reserve 
for  most  intermediaries. 

Most  writers  that  commented  on  this 
issue  agreed  that  a  bad  debt  reserve  is 
needed  and  sixteen  writers  thought  15 
percent  was  an  acceptable  amount. 

However,  twenty-six  writers  disagreed 
with  the  15  percent,  with  most  of  them 
saying  it  is  too  high.  Many  of  the  writers 
wanted  the  amount  of  the  reserve 
required  for  each  intermediary  to  be 
established  based  on  that  intermediary's 
history  and  situation.  The  Agency 
agrees  that  there  should  be  flexibility, 
and  the  proposed  rule  language  would 
allow  for  flexibility,  but  the  Agency  also 
wants  to  provide  a  general  guideline 
from  which  adjustments  can  be  made  as 
appropriate.  From  the  writers  who 
mentioned  any  particular  amount,  most 
suggestions  ranged  between  3  and  10 
percent  of  the  portfolio.  The  final  rule 
adopts  a  guideline  amount  of  six 
percent  because  the  program  history 
seems  to  justify  that  amount  as 
sufficient  for  the  losses  that  have 
occurred. 

The  proposed  rule  would  remove  a 
general  prohibition  on  loans  for 
recreation  and  tourism  facilities,  but 
retain  a  prohibition  on  loans  for  hotels, 
motels,  bed  and  breakfast 
establishments,  and  convention  centers. 
Thirty-nine  writers  favored  making 
hotels,  motels,  bed  and  breakfasts  and 
convention  centers  eligible,  compared  to 


three  who  agreed  with  keeping  them 
ineligible.  It  was  pointed  out  that  such 
facilities  are  very  important  to  the 
potential  economic  development  of 
many  rural  areas  and  that  it  is  imfair  to 
treat  them  as  a  group  rather  than 
consider  each  on  its  own  merits. 

The  final  rule  adopts  hotels,  motels, 
bed  and  breakfasts,  and  convention 
centers  as  eligible.  The  Agency  agrees 
that  such  facilities  can  be  an  important 
economic  development  tool  in  some 
areas  and  that  each  should  be  evaluated 
on  its  own  merits. 

One  writer  wanted  virtually 
unrestricted  use  of  IRP  for  financing 
agricultural  production.  The  Agency 
believes  that  agricultural  production  is 
a  specialized  type  of  financing,  the 
Department  of  Agriculture  has  s{>ecial 
lending  programs  for  agricultural 
production,  and  IRP  should,  for  the 
most  part,  be  restricted  to  other  general 
business  development.  The 
recommendation  is  not  adopted. 

One  writer  wanted  cranberry 
production  to  be  made  an  eligible  loan 
purpose,  and  pointed  out  that  Senate 
Report  103-290,  "Agriculture.  Rural 
Envelopment,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriation  Bill,  1995,"  suggested  the 
Department  to  make  regulatory  changes 
to  allow  Maine  cranberry  growers  to 
qualify  for  IRP  assistance.  The  Agency 
has  determined  that  singling  out  one 
product,  such  as  cranberry  production, 
as  an  exception  to  the  prohibition  on 
loans  for  agriculture  production  is  not 
justified.  Therefore,  the  suggestion 
regarding  cranberries  is  not  adopted  and 
other  exceptions  to  the  prohibition  are 
also  eliminated. 

One  writer  said  that  commercial 
fishing  should  be  an  eligible  loan 
purpose.  Commercial  fishing  was 
inadvertently  made  ineligible  through 
the  definition  of  agriculture  production. 
The  recommendation  is  adopted  by 
revising  the  definition. 

Six  writers  were  opposed  to  the 
provision  that  would  limit  subsequent 
loans  to  intermediaries  to  $1  million  per 
year.  These  writers  prefer  that  the  loan 
amounts  be  limited  only  by  factors  such 
as  the  intermediary  applicant's  lending 
record  or  the  demand  for  funds  in  the 
service  area.  The  demand  for  funds  is 
very  difficult  to  determine  acctuately 
and  may  change  drastically  with  little  or 
no  notice.  Slow  use  by  intermediaries  of 
approved  loan  funds  is  still  a  major 
Agency  concern  in  IRP  in  spite  of 
Agency  efforts  to  limit  loan  amounts 
according  to  demand.  Limiting  all 
subsequent  loans  to  $1  million  per  year 
reduces  the  likelihood  that 
intermediaries  v\rill  borrow  more  than 
they  can  use  in  1  year.  The  demand  by 


intermediaries  for  IRP  funds  from  the 
Agency  fai  exceeds  the  available  funds. 
l^inUing  subsequent  loans  to  $1  million 
per  year  will  help  to  ensure  distribution 
of  each  year's  available  funds  to  more 
applicants,  while  still  allowii^ 
intermediaries  with  large  needs  to 
eventually  obtain  large  amounts  of 
funds.  This  provision  of  the  proposed 
rule  is  unchanged. 

Three  vrriters  requested  that  the  term 
underrepresented  be  defined.  The  final 
rule  includes  a  definition  of 
underrepresented  group  as  a  group  of  U. 
S.  citizens  with  identifiable  common 
characteristics  that  have  not  received 
IRP  assistance  or  have  received  a  lower 
percentage  of  total  IRP  dollars  than  the 
percentage  the  group  represents  of  the 
general  pppulation. 

Three  writers  wanted  intermediaries 
to  be  allowed  to  use  IRP  funds  to 
guarantee  loans,  as  a  alternative  to 
making  direct  loans  to  ultimate 
recipients.  They  were  apparently 
interested  in  the  intermediaries  having 
greater  flexibility  to  determine  how  to 
hast  use  the  IRP  funds  to  meet  the  needs 
of  their  service  areas. 

The  Agency  feels  that  an  important 
benefit  of  the  IRP  is  that,  due  to  the  low 
cost  of  money  provided  by  the  Agency 
and  the  nonprofit  natiue  of  most 
intermediaries,  intermediaries  can  often 
offer  below  market  interest  rates  to 
businesses  that  cannot  afford  market 
rates.  By  offering  guarantees  rather  than 
direct  loans,  the  interest  rate  woiild  be 
established  by  commercial  lenders, 
based  on  their  cost  of  money  and  profit 
goals,  and  the  interest  rate  advantage 
would  be  lost.  Offering  loan  guarantees 
instead  of  direct  loans  also  brings  in  a 
new  set  of  management  concerns  and 
risks.  Guaranteeing  a  loan  does  not 
require  any  cash,  so  the  IRP  loan  funds 
would  not  be  "used"  to  make  the 
guarantee.  Guaranteeing  a  loan  creates  a 
contingent  liability,  requiring  the 
guarantor  to  pay  an  imknown  amount  at 
an  unknown  future  date  in  the  event  a 
loss  occurs.  Presumably,  IRP  funds 
would  be  placed  by  the  intermediary  in 
secure  investments  and  held  to  be 
available  to  pay  losses  if  necessary. 
Some  intermediaries  might  use  this  tjrpe 
of  program  as  an  excuse  to  place  an 
excessive  amount  of  funds  in  safe 
investments  to  accumulate  interest 
earnings  rather  than  help  ultimate 
recipients.  Other  intermediaries  might 
place  too  small  an  amount  in  safe 
investments  and  then  be  unable  to  meet 
their  commitments  in  the  event  of  losses 
that  exceed  expectations.  This 
recommendation  is  not  adopted. 

Two  writers  wanted  intermediaries  to 
be  allowed  to  purchase  participation 
agreements  in  bank  loans.  Many 


intermediaries  cooperate  with  banks, 
making  referrals  to  each  other  and 
sharing  risks  through  joint  financing  of 
ultimate  recipient  needs.  The  Agency 
strongly  encourages  this  cooperation 
and  joint  financing.  However,  we  have 
required  that  in  a  joint  financing 
arrangement,  the  intermediary  and  bank 
each  make  a  separate  loan  with  separate 
debt  instruments.  When  an  organization 
buys  a  participation  agreement  it 
normally  is  not  making  a  loan;  it  is 
purchasing  an  investment.  The  loan  is 
made  by  the  bank.  The  bank  holds  the 
promissory  note  and  the  collateral.  The 
bank  does  the  loan  servicing,  collects 
the  payments,  and  forwards  the 
appropriate  portion  of  the  payment  to 
the  hcuder  of  the  participation 
agreement.  The  holder  of  the 
participation  agreement  has  no 
responsibility  for  and  no  control  over 
the  servicing  and  no  direct  relationship 
with  the  borrower.  It  is  an  investor,  not 
a  lender.  It  would  be  too  easy  for  the 
intermediary  to  use  the  purchase  of 
participation  agreements  as  a 
mechanism  to  simply  invest  in  loans  the 
bank  would  make  anyway. 

The  Agency  believes  that,  to  properly 
carry  out  the  intent  of  the  program, 
intermediaries  should  have  a  direct 
lender-borrower  relationship  with  the 
ultimate  recipients.  The  intermediary 
should  be  in  position  to  deal  directly 
with  the  ultimate  recipient  to  service 
the  loan.  If  necessary,  the  Agency 
should  be  able  to  influence  the  servicing 
of  the  loan  by  the  intermediary  or  to 
foreclose  on  a  defaulted  loan  to  an 
intermediary  and  take  over  the  servicing 
and  collection  of  the  loan  to  the 
ultimate  recipient. 

The  IRP  regulation  has  always 
required  intermediaries  to  make  loans 
and  the  Agency  has  held  that  buying 
participations  is  not  making  loans.  The 
word  direct  was  inserted  in  the 
proposed  rule  to  further  clarify  the 
intent.  The  language  of  the  proposed 
rule  is  maintained  in  the  final  rule. 

Three  writers  recommended 
elimination  of  the  provision  that 
ultimate  recipients  cannot  obtain  loans 
from  more  than  one  intermediary.  This 
recommendation  has  been  adopted. 
However,  the  language  has  been  revised 
to  clarify  that  the  limits  on  loan  amount 
to  one  ultimate  recipient  apply  to  the 
total  dollar  amount  of  IRP  debt, 
regardless  of  whether  it  is  one  loan  from 
one  intermediary  or  several  loans  from 
several  intermediaries. 

Two  writers  also  objected  to  the 
provision  that  IRP  funds  cannot  finance 
more  than  75  percent  of  total  project 
costs.  This  provision  helps  to  ensure 
wider  distribution  of  limited  program 
funds  and  reduced  risk  through  ultimate 


beneficiary  contribution  or  leveraging  of 
other  funding  sources,  and  so  the 
recommendation  is  not  adopted. 

Two  writers  requested  a  preferred 
lender  status  be  established  for 
experienced  and  successful 
intermediaries  that  target  assistance  to 
certain  populations.  Only  one  writer 
indicated  what  special  benefits  a 
prefisned  status  should  carry.  Rather 
than  create  a  special  class  of 
intermediaries,  the  agency  is  moving 
toward  providing  all  the  discretion  and 
benefits  it  considers  reasonable  to  all 
intermediaries.  Therefore,  the 
recommendation  is  not  adopted. 

llie  one  writer  who  suggested  specific 
benefits  for  preferred  lenders  proposed 
a  moratorium  on  loan  principal  and 
interest  payments  to  the  Agency  so  long 
as  the  lender  met  certain  performance 
standards.  If  the  lender  did  not  maintain 
the  standards,  it  would  lose  its  preferred 
lender  status  and  be  expected  to  resiune 
normal  loan  repayment.  Presumably,  the 
interest  that  accrued  and  the  principal 
that  came  due  while  the  moratorium 
was  in  effect  would  be  forgiven. 

The  Agency  does  not  have  the  legal 
authority  to  forgive  debt  except  in  debt 
settlement  situations  when  it  is 
doctunented  that  the  borrower  does  not 
have  repayment  ability.  Also,  as  a 
matter  of  good  credit  program 
management,  the  Agency  does  not 
believe  loan  programs  should  be  mixed 
with  the  characteristics  of  grant 
programs.  If  a  grant  is  appropriate,  the 
assistance  should  be  authorized  as  a 
grant  and  recognized  as  a  grant  by  all 
parties  from  the  beginning.  If  a  loan  is 
made,  it  should  be  clearly  set  out  in 
writing  exactly  what  repayment  is 
required.  Then  collection  should  be 
pursued  in  accordance  with  the  lenders 
rights,  so  long  as  the  borrower  has 
repayment  ability.  To  set  up  a  loan  with 
the  understanding  that  a  certain 
payment  is  required  under  normal  - 
circumstances  but  will  be  reduced 
under  certain  conditions  would  invite 
misunderstanding  and  dispute  over  the 
b<MTOwer's  liability,  create  servicing 
problems,  and  foster  law  suits  to  enforce 
or  prevent  collection.  The 
recommendation  is  not  adopted. 

One  writer  requested  that 
intermediaries  be  able  to  provide  equity 
investment  for  ultimate  recipients. 
Another  requested- the  conflict  of 
interest  paragraph  from  the  existing 
regulation  be  kept  in  place  so  that  it 
applies  to  all  loans  from  the  IRP 
revolving  fund.  In  the  proposed  rule  the 
requirement  was  moved  and  would  only 
apply  to  loans  from  Agency  IRP  loan 
funds.  The  conflict  of  interest  paragraph 
provides  that  an  intermediary  and  its 
principal  officers  (including  immediate 
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family)  must  hold  no  legal  or  Hnancial 
interest  or  influence  in  the  ultimate 
recipient,  and  the  ultimate  recipient  and 
its  principal  officers  (including 
immediate  family)  must  hold  no  legal  or 
fmancial  interest  or  influence  in  the 
intermediary.  This  not  only  prevents  an 
intermediary  from  using  Agency  IRP 
loan  funds  for  equity  investment,  it 
prevents  the  intermediary  from  making 
a  loan  from  Agency  IRP  loan  funds  to 
an  uhimate  recipient  to  which  it  has  . 
provided  equity  investment  from 
another  source  of  funding. 

The  Agency  recognizes  that  there-is  a 
need  for  equity  investment  or  venture 
capital  for  new  businesses  in  rural  areas. 
However,  providing  equity  investment 
means  purchasing  an  ownership  interest 
in  the  business.  The  Agency  is 
concerned  that  if  an  intermediary  is 
considering  a  loan  to  a  business  in 
which  it  owns  an  interest,  the 
intermediary's  credit  quality  analysis 
and  loan  approval  decision  may  be 
influenced  by  its  desire  to  assist  or 
protect  the  value  of  its  ownership 
interest.  The  Hnal  rule  does  not 
authorize  the  use  of  IRP  loan  funds  for 
equity  investment  and  the  conflict  of 
interest  restriction  has  been  rewritten  so 
that  it  applies  to  all  loans  made  from  the 
IRP  revolving  loan  fund. 

One  writer  wanted  the  deflnition  of 
rural  to  be  amended  so  that  loans  could 
be  made  to  ultimate  recipients  in  cities 
of  up  to  50,000  people.  The  Agency 
believes  that  retaining  the  25.000 
population  limit  will  help  direct  the 
limited  funding  to  the  areas  of  greatest 
need.  The  recommendation  is  not 
adopted. 

One  writer  indicated  that  the 
deHnitions  of  Agency  IRP  loan  funds, 
IRP  revolving  fund,  and  revolved  funds 
are  not  sufHciently  clear.  The  writer 
wanted  a  statement  included,  consistent 
with  an  existing  Administrative  Notice, 
to  provide  that  revolved  funds  are  not 
subject  to  the  requirements  of  Agency 
regulations.  The  writer  als^  wanted  a 
paragraph  to  set  out  what  regulatory 
procedures  are  required  of 
intermediaries  administering  non- 
Federal  funds.  The  Agency  believes  that 
the  definitions  of  Agency  IRP  loan 
funds,  IRP  revolving  funds,  and 
revolved  funds  are  as  clear  as  can  be 
achieved.  The  Agency  believes  that  the 
broad  statement  in  the  previous 
regulation  regarding  nSn-federal  funds 
not  being  subject  to  the  regulations  has 
been  the  cause  of  past  confusion  about 
what  requirements  apply  in  different 
situations.  The  Agency  has  intentionally 
avoided  such  broad  statements  in  the 
new  regulation.  Also,  the  Agency 
intentionally  wrote  the  proposed  rule  to 
apply  the  requirements  differently  than 


under  the  Administrative  Notice  that 
provided  interpretation  of  the  previous 
regulation.  The  Agency  has  attempted  to 
end  the  confusion  over  these  issues  by 
clearly  stating  in  each  section  of  the 
regulation  whether  that  section  applies 
to  Agency  IRP  loan  funds  only  or  to  the 
IRP  revolving  fund.  Section  4274.332(a) 
explains  that  if  the  reference  is  to  the 
IRP  revolving  fund,  the  requirement 
applies  to  both  revolved  (or  non- 
Federal)  funds  and  Agency  IRP  loan 
funds.  If  the  reference  is  to  Agency  IRP 
loan  funds,  without  reference  to  the  IRP 
revolving  fund,  then  the  requirement 
applies  only  to  Agency  IRP  loan  funds. 
The  language  of  the  proposed  rule  on 
this  issue  is  not  changed. 

One  writer  recommended  the 
restrictive  language  regarding  interest 
rates  to  ultimate  recipients  be  removed 
to  allow  intermediaries  flexibility.  The 
proposed  rule  only  provides  a  general 
guideline  regarding  how  interest  rates 
should  be  established  and  requires  that 
limits  be  established  in  the  work  plan. 
There  is  also  a  provision  for  amending 
the  work  plan  that  could  be  used  should 
the  limits  established  at  the  application 
stage  become  a  problem  in  the  future. 

Some  guidelines  and  limits  are 
needed  to  deal  with  two  extremes  that 
continue  to  occur  from  time  to  time. 
Some  intermediaries  propose  to  charge 
interest  rates  so  low  that  sufficient 
revenues  would  not  be  produced  to 
maintain  the  revolving  fund  and  meet 
the  repayment  schedule  to  the  Agency. 
These  intermediaries  must  be  counseled 
and  encouraged  to  plan  for  higher  rates 
in  order  for  the  loan  from  the  Agency  to 
be  feasible.  There  are  other 
intermediaries  that  propose  interest 
rates  so  high  that  it  raises  questions  as 
to  whether  the  intermediary  is  trying  to 
help  ultimate  recipients  and  the 
community  or  just  trying  to  bring  in 
revenues. 

The  Agency  belibves  that  the  language 
in  the  proposed  rule  gives  the 
intermediary  considerable  flexibility 
while  also  providing  sufficient 
guidelines  to  allow  the  Agency  to 
prevent  unreasonable  extremes.  The 
recommendation  is  not  adopted. 

One  writer  requested  that  the  ban  on 
loans  to  charitable  and  educational 
institutions  be  removed  because  they 
can  be  valid  businesses.  Another  writer 
wanted  certain  organizations  that  the 
writer  considered  charitable  to  be 
eligible.  The  prohibition  of  loans  to 
educational  institutions  has  been 
removed  in  the  interest  of  allowing 
more  flexibility  and  the  reference  to 
charitable  has  been  clarified.  The 
Agency's  concern  is  that  loans  not  be 
made  if  the  recipient  will  depend  on 
donations,  rather  than  sales  or  fees,  to 


repay  the  loan  or  administer  the 
revolving  loan  fund. 

One  writer  objected  to  the 
requirement  that  the  intermediary's 
interest  in  insurance  required  of  the 
ultimate  recipient  be  assigned  to  the 
Agency.  The  Agency  agrees  that  valid 
assignment  of  all  such  insurance  is  an 
unnecessary  administrative  burden.  The 
final  rule  has  been  modified  to  require 
assigrunents  of  insurance  only  ¥f  the 
intermediary  is  in  default. 

In  addition  to  responding  to  the 
public  comments,  the  final  rule  differs 
from  the  proposed  rule  by  providing 
that  any  applicant  that  is  delinquent  on 
any  Federal  debt  is  not  eligible  to 
receive  assistance  from  Agency  IRP 
funds.  This  provision  was  added  to 
comply  with  Public  Law  104-132  dated 
April  26,  1996  (31  U.S.C  3720B). 

Lists  of  Sabjects 

7  CFR  Part  1948 

Business  and  industry,  Credit, 
Economic  development,  Rural  areas. 

7  CFR  Part  1951 

Loan  programs — Agriculture.  Rural 
areas. 

7  CFR  Part  4274 

Community  development,  Economic 
development,  Loan  programs — 
Business,  Rural  areas. 

Accordingly.  Title  7,  Chapters  XVm 
and  XLn,  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

CHAPTER  XVlll— RURAL  HOUSING 
SERVICE,  RURAL  BUSINESS- 
COOPERATIVE  SERVICE.  RURAL  UTILITIES 
SERVICE,  AND  FARM  SERVICE  AGENCY. 
DEPARTMENT  OF  AGRICULTURE 

PART  1948— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  part  1948 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C  1932 
note. 

Subpart  C— {Removed  artd  Reserved] 

2.  Subpart  C,  part  1948  is  removed 
and  reserved. 

PART  1951— SERViaNQ  AND 
COLLECTIONS 

3.  The  authority  citation  for  part  1951 
has  been  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C.  1932 
Note.  7  use.  1989,  42  U.S.C.  1480. 

Subpert  R — Rural  Development  Loan 
Servicing 

4.  Section  1951.852(b)is  amended  by 
removing  the  numeric  paragraph 
designations  and  by  removing  the 


abbreviation  for  "FmHA  or  its  successor 
agency  under  Pub.  L.  103-354". 

5.  Siection  1951.853  is  amended  by 
revising  in  paragraph  (a)  the  words 
"FmHA  or  its  successor  agency  under 
Public  Law  103-354"  to  read  "the 
Agency"  and  by  revising  paragraph 
(b)(2)(ix)  to  read  as  follows: 

S 1 951 .853    Loan  purposes  for  undisbursed 
RDLF  loan  funds  from  HHS. 

•  •        •        *        * 

(b)*  *  * 

(2)*   *  • 

(ix)  Reasonablejees  and  charges  only 
as  specifically  listed  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
engineers,  architects,  lawyers, 
accountants,  and  appraisers.  The 
amount  of  fee  will  be  what  is  reasonable 
and  customary  in  the  community  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fully  documented 
and  justified. 

*  •        *        *        • 

6.  Section  1951.883  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  1 951 .883    Reporting  requirements. 

(a)*  *  * 

(2)  Quarterly  or  semiannual  reports 
(due  30  days  after  the  end  of  the  period). 

(i)  Reports  will  be  required  quarterly 
during  the  first  year  after  loan  closing 
and,  if  all  loan  funds  are  not  utilized 
during  the  first  year,  quarterly  reports 
will  be  continued  until  at  least  90 
percent  of  the  Agency  IRP  loan  funds 
have  been  advanced  to  ultimate 
recipients.  Thereafter,  reports  will  be 
required  semiannually.  Also,  the 
Agency  may  require  quarterly  reports  if 
the  intermediary  becomes  delinquent  in 
repayment  of  its  loan  or  otherwise  fails 
to  fully  comply  with  the  provisions  of 
its  work  plan  or  Loan  Agreement,  or  the 
Agency  determines  that  the 
intermediary's  IRP  revolving  fund  is  not 
adequately  protected  by  the  current 
sound  worth  and  paying  capacity  of  the 
ultimate  recipients. 

(ii)  These  reports  shall  contain  only 
information  on  the  IRP  revolving  loan 
fund,  or  if  other  funds  are  included,  the 
IRP  loan  program  portion  shall  be 
segregated  from  the  others;  and  in  the 
case  where  the  intermediary  has  more 
than  one  IRP  revolving  fund  from  the 
Agency  a  separate  report  shall  be  made 
for  each  of  the  IRP  revolving  funds. 

(iii)  The  reports  will  include,  on  a 
form  provided  by  the  Agency, 
information  on  the  intermediary's 


lending  activity,  income  and  expenses, 
financial  condition,  and  a  summary  of 
names  and  characteristics  of  the 
ultimate  recipients  the  intermediary  has 
financed. 


CHAPTER  XLII— RURAL  BUSINESS- 
COOPERATIVE  SERVICE  AND  RURAL 
UTILITIES  SERVICE.  DEPARTMENT  OF 
AGRICULTURE 

7.  Chapter  XLII,  title  7,  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  4274  to  to  read  as 
follows: 

PART  4274— DIRECT  AND  INSURED 
LOANMAKING 

Subparts  A-C— [Reserved] 

Sul>part  D— Intermediary  Relending 
Program  (IRP) 

Sec. 

4274.301  Introduction. 

4274.302  Definitions  and  abbreviations. 
4274.303-4274.306     [Reserved] 

4274.307  Eligibility  requirements — 
Intermediary. 

4274.308  Eligibility  requirements — 
Ultimate  recipients. 

4274.309-4274.313    (Reserved! 
4274.314     lx>an  purposes. 
4274.315-4274.318    (Reserved! 

4274.319  Ineligible  loan  purposes.. 

4274.320  Loan  terms. 
4274.321-4274.324     (Reserved) 

4274.325  Interest  rates. 

4274.326  Security. 
4274.327-4274.330     (Reserved! 

4274.331  Loan  limits. 

4274.332  Post  award  requirements. 
4274.333-4274.336     [Reserved] 

4274.337  Other  regulatory  requirements. 

4274.338  Loan  agreements  between  the 
Agency  and  the  intermediary. 

4274.339-4274.342     [Reserved] 

4274.343  Application. 

4274.344  Filing  and  processing  applications 
for  loans. 

4274.345-4274.349  [Reserved] 
4274.350  Letter  of  conditions. 
4274.351-4274.354     [Reserved] 

4274.355  Loan  approval  and  obligating 
funds. 

4274.356  Loan  closing. 
4274.357-4274.360     [Reserved] 
4274.361    Requests  to  make  loans  to 

ultimate  recipients. 
4274.362-4274.372     (Reserved]     , 
4274.373    Appeals. 
4274.374-4274.380     [Reserved] 
4274.381    Exception  authority. 
4274.382-4274.399     [Reserved] 
4274.400    OMB  control  number. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
note;  7  U.S.C.  1989. 

Subpart  D— Intermediary  Relending 
Program  ORP) 

§4274.301    Introduction. 

(a)  This  subpart  contains  regulations 
for  loans  made  by  the  Agency  to  eligible 


intermediaries  and  applies  to  borrowers 
and  other  parties  involved  in  making 
such  loans.  The  provisions  of  this 
subpart  supersede  conflicting  provisions 
of  any  other  subpart.  The  servicing  and 
liquidation  of  such  loans  will  be  in 
accordance  with  part  1951,  subpart  R,  of 
this  title. 

(b)  The  purpose  of  the  program  is  to 
alleviate  poverty  and  increase  economic 
activity  and  employment  in  rural 
communities,  especially  disadvantaged 
and  remote  communities,  through 
financing  targeted  primarily  towards 
smaller  and  emerging  businesses,  in 
partnership  with  other  public  and 
private  resources,  and  in  accordance 
with  State  and  regional  strategy  based  ~ 
on  identified  community  needs.  This 
purpose  is  achieved  through  loans  made 
to  intermediaries  that  establish 
programs  for  the  purpose  of  providing 
loans  to  ultimate  recipients  for  business 
facilities  and  community  developments 
in  a  rural  area. 

(c)  Proposed  intermediaries  are 
required  to  identify  any  known 
relationship  or  association  with  a  USDA 
Rural  Development  employee.  Any 
processing  or  servicing  Agency  activity 
conducted  pursuant  to  this  subpart 
involving  authorized  assistance  to 
United  States  Department  of  Agriculture 
(USDA)  Rural  Development  employees, 
members  of  their  families,  close 
relatives,  or  business  or  close  personal 
associates,  is  subject  to  the  provisions  of 
subpart  D  of  part  1900  of  this  chapter. 

(d)  Copies  of  all  forms,  regulations, 
and  Agency  procedures  referenced  in 
this  subpart  are  available  in  the  National 
Office  or  any  Rural  Development  State 
Office. 

§  4274.302    Definitions  and  abbreviations. 

(a)  General  definitions.  The  following 
definitions  are  applicable  to  the  terms 
used  in  this  subpart: 

Agency.  The  Federal  agency  within 
the  USDA  with  responsibility  assigned 
by  the  Secretary  of  Agriculture  to 
administer  IRP.  At  the  time  of 
publication  of  this  rule,  that  Agency  was 
the  Rural  Business-Cooperative  Service 
(RBS). 

Agency  IRP  loan  funds.  Cash  proceeds 
of  a  loan  obtained  from  the  Agency 
through  IRP,  including  the  portion  of  an 
IRP  revolving  fund  directly  provided  by 
the  Agency  IRP  loan.  Agency  IRP  loan 
funds  are  Federal  funds. 

Agricultural  production  or  agriculture 
production.  The  cultivation,  production, 
growing,  raising,  feeding,  housing, 
breeding,  hatching,  or  managing  of 
crops,  plants,  animals,  or  birds,  either 
for  fiber,  food  for  human  consumption, 
or  livestock  feed. 
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Initial  Agency  IRP  loan.  The  first  IRP 
loan  made  by  the  Agency  to  an 
intermediary. 

Intermediary.  The  entity  requesting  or 
receiving  Agency  IRP  loan  funds  for 
establishing  a  revolving  fund  and 
relending  to  ultimate  recipients. 

IBP  revolving  fund.  A  group  of  assets, 
obtained  through  or  related  to  an 
Agency  IRP  loan  and  recorded  by  the 
intermediary  in  a  bookkeeping  account 
or  set  of  accounts  and  accounted  for, 
along  with  related  liabilities,  revenues, 
and  expenses,  as  an  entity  or  enterprise 
separate  from  the  intermediary's  other 
assets  and  financial  activities. 

Principals  of  intermediary.  Members, 
officers,  directors,  and  other  individuals 
or  entities  directly  involved  in  the 
operation  and  management  (including 
setting  policy)  of  an  intermediary. 

Pnxessing  office  or  officer.  The 
processing  office  for  an  IRP  application 
is  the  office  %vithin  the  Agency 
administrative  organization  with 
assigned  authority  and  responsibility  to 
process  the  application.  The  processing 
office  is  the  primary  contact  for  the 
proposed  intermediary  and  maintains 
the  official  application  case  file.  The 
processing  officer  for  an  application  is 
the  person  in  charge  of  the  processing 
office.  The  processing  officer  is 
responsible  for  ensuring  that  all 
regulations  and  Agency  procedures  are 
complied  with  in  regard  to  applications 
under  the  office's  jurisdiction. 

Revolved  funds.  The  cash  portion  of 
an  IRP  revolving  fund  that  is  not 
composed  of  Agency  loan  funds, 
including  funds  that  are  repayments  of 
Agency  DtP  loans  and  including  fees 
and  interest  collected  on  such  loans. 
Revolved  funds  shall  not  be  considered 
Federal  funds. 

Rural  ana.  All  territory  of  a  State  that 
is  not  within  the  outer  boundary  of  any 
city  having  a  population  of  25,000  or 
more,  according  to  the  latest  decennial 
census. 

Servicing  office  or  officer.  The 
servicing  office  for  an  IRP  loan  is  the 
office  within  the  Agency  administrative 
organization  with  assigned  authority 
and  responsibility  to  service  the  loan. 
The  servicing  office  is  the  primary 
contact  for  the  borrower  and  maintains 
the  official  case  file  after  the  loan  is 
closed.  The  servicing  officer  for  a  loan 
is  the  person  in  charge  of  the  servicing 
office.  The  servicing  officer  is 
responsible  for  ensuring  that  all 
regulations  and  Agency  procedures  are 
complied  with  in  regard  to  loans  under 
the  office's  jurisdiction. 

State.  Any  of  the  50  States,  the 
ENstrict  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 


Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

Subsequent  IBP  loan.  An  IRP  loan 
fit)m  the  Agency  to  an  intermediary  that 
has  received  one  or  more  IRP  loans 
previously. 

Technical  assistance.  A  function 
performed  for  the  benefit  of  an  ultimate 
recipient  or  proposed  ultimate  recipient, 
which  is  a  problem  solving  activity.  Tlie 
Agency  will  determine  whether  a 
specific  activity  qualifies  as  technical 
assistance. 

Ultimate  recipient.  An  entity  or 
individual  that  receives  a  loan  from  an 
intermediary's  IRP  revolving  fiind. 

Undempresented  group.  U.S.  citizens 
with  identifiable  common 
characteristics,  that  have  not  received 
IRP  assistance  or  have  received  a  lower 
percentage  of  total  IRP  dollars  than  the 
percentage  they  represent  of  the  general 
population. 

United  States.  The  50  States  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

0))  Abbreviations.  The  following  are 
applicable  to  this  subpart: 
B&I — Business  and  Industry 
IRP — Intermediary  Relending  Program 
OGC— Office  of  the  General  Counsel 
OIG — Office  of  Inspector  General 
OMB — Office  of  Management  and 

Budget 
RBS — Rural  Business-Cooperative 

Service,  or  any  successor  agency 
RDLF — Rural  Development  Loan  Fund 
USDA— United  States  Department  of 

Agriculture 

H4274.30»-4274.306    [RMerved] 
{4274.307    EllgiblHty  requirerTMnts— 


(a)  The  types  of  entities  which  may 
become  intermediaries  are: 

(1)  Private  nonprofit  corporations. 

(2)  Public  agencies — Any  State  or 
local  goverrunent,  or  any  branch  or 
agency  of  such  government  having 
authority  to  act  on  behalf  of  that 
govenunent,  borrow  funds,  and  engage 
in  activities  eligible  for  funding  under 
this  subpart. 

(3)  Indian  groups — Indian  tribes  on  a 
Federal  or  State  reservation  or  other 
federally  recognized  tribal  groups. 

(4)  Cooperatives — Incorporated 
associations,  at  least  51  percent  of 
whose  members  are  rural  residents. 


whose  members  have  one  vote  each,  and 
which  conduct,  for  the  mutual  benefit  of 
their  members,  such  operations  as 
producing,  purchasing,  marketing, 
processing,  or  other  activities  aimed  at 
improving  the  income  of  their  members 
as  producers  or  their  purchasing  power 
as  consumers. 

(b)  The  intermediary  must: 

(1)  Have  the  legal  authority  necessary 
for  carrying  out  the  proposed  loan 
purposes  and  for  obtaining,  giving 
security  for,  and  repaying  the  proposed 
loan. 

(2)  Have  a  proven  record  of 
successfully  assisting  rural  business  and 
industry,  or,  for  intermediaries  that 
propose  to  finance  community 
development,  a  proven  record  of 
successfully  assisting  rural  conunimity 
development  projects  of  the  type 
planned. 

(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  such  record  will 
include  recent  experience  in  loan 
making  and  servicing  with  loans  that  are 
similar  in  nature  to  those  proposed  for 
the  IRP  and  a  delinquency  and  loss  rate 
acceptable  to  the  Agency. 

(ii)  The  Agency  may  approve  an 
exception  to  the  requirement  for  loan 
making  and  servicing  experience 
provided: 

(A)  The  proposed  intermediary  has  a 
proven  record  of  successfully  assisting 
(other  than  through  lending)  rural 
business  and  industry  or  rural  - 
community  development  projects  of  the 
type  planned;  and 

(B)  The  proposed  intermediary  will, 
before  the  loan  is  closed,  bring 
individuals  with  loan  making  and 
servicing  experience  and  expertise  into 
the  operation  of  the  IRP  revolving  fund. 

(3)  Have  the  services  of  a  staff  with 
loan  making  and  servicing  expertise 
acceptable  to  the  Agency. 

(4)  Have  capitalization  acceptable  to 
the  Agency. 

(c)  No  loans  will  be  extended  to  an 
intermediary  unless: 

(1)  There  is  adequate  assurance  of 
repayment  of  the  loan  based  on  the 
fiscal  and  managerial  capabilities  of  the 
proposed  intermediary. 

(2)  The  loan  is  not  otherwise  available 
on  reasonable  (i.e..  usual  and 
customary)  rates  and  terms  fit)m  private 
sources  or  other  Federal,  State,  or  local 
programs. 

(3)  The  amoimt  of  the  loan,  together 
with  other  funds  available,  is  adequate 
to  assure  completion  of  the  project  or 
achieve  the  purposes  for  wUch  the  loan 
is  made. 

(d)  At  least  51  percent  of  the 
outstanding  interest  or  membership  in 
any  nonpublic  body  intermediary  must 
be  composed  of  citizens  of  the  United 


States  or  individuals  who  reside  in  the 
United  States  after  being  legally 
admitted  for  permanent  residence. 

(e)  Any  delinquent  debt  to  the  Federal 
Government  by  the  intermediary  or  any 
principal  of  the  intermediary  shall  cause 
the  intermediary  to  be  ineligible  to 
receive  any  IRP  loan.  Agency  loan  funds 
may  not  be  used  to  satisfy  the  debt. 

f  4274.308    Eligibility  requirements- 
Ultimata  recipients. 

(a)  Ultimate  recipients  may  be 
individuals,  public  or  private 
organizations,  or  other  legal  entities, 
with  authority  to  inciu  the  debt  and 
carry  out  the  purpose  of  the  loan. 

(b)  To  be  eligible  to  receive  loans  from 
the  IRP  revolving  loan  fund,  ultimate 
recipients: 

(1)  Must  be  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence.  In  the  case  of  an 
organization,  at  least  51  percent  of  the 
outstanding  membership  or  ownership 
must  be  either  citizens  of  the  United 
States  or  residents  of  the  United  States 
after  being  legally  admitted  for 
permanent  residence. 

(2)  Must  be  located  in  a  rural  area  of 
a  State. 

(3)  Must  be  unable  to  finance  the 
proposed  project  from  its  own  resoiux:es 
or  through  commercial  credit  or  other 
Federal,  State,  or  local  programs  at 
reasonable  rates  and  terms. 

(4)  Must,  along  with  its  principal 
officers  (including  their  immediate 
family),  hold  no  legal  or  financial 
interest  or  influence  in  the 
intermediary.  Also,  the  intermediary 
and  its  principal  officers  (including 
immediate  family)  must  hold  no  legal  or 
financial  interest  or  influence  in  the 
ultimate  recipient.  However,  this 
paragraph  shall  not  prevent  an 
intermediary  that  is  organized  as  a 
cooperative  firom  making  a  loan  to  one 
of  its  members. 

(c)  Any  delinquent  debt  to  the  Federal 
Government  by  the  ultimate  recipient  or 
any  of  its  principals  shall  cause  Uie 
proposed  ultimate  recipient  to  be 
ineUgible  to  receive  a  loan  from  Agency 
IRP  loan  funds.  Agency  IRP  loan  funds 
may  not  be  used  to  satisfy  the 
delinquency. 

H  4274.309-4274.313    [Reserved] 

{4274.314    Loan  purposes. 

(a)  Intermediaries.  Agency  IRP  loan 
funds  must  be  placed  in  the 
intermediary's  IRP  revolving  fund  and 
used  by  the  intermediary  to  provide 
direct  loans  to  eligible  ultimate 
recipients. 

(b)  Ultimate  recipients.  Loans  fit)m 
the  intermediary  to  the  ultimate 


recipient  using  the  IRP  revolving  fund 
must  be  for  community  development 
projects,  the  establishment  of  new 
businesses,  expansion  of  existing 
businesses,  creation  of  employment 
opportunities,  or  saving  existing  jobs. 
Such  loans  may  include,  but  are  not 
limited  to: 

(1)  Business  and  industrial 
acquisitions  when  the  loan  will  keep  the 
business  from  closing,  prevent  the  loss 
of  employment  opportunities,  or 
provide  expanded  job  opportunities. 

(2)  Business  construction,  conversion, 
enlargement,  repair,  modernization,  or 
development. 

(3)  Purchase  and  development  of 
land,  easements,  rights-of-way, 
buildings,  facilities,  leases,  or  materials. 

(4)  Purchase  of  equipment,  leasehold 
improvements,  machinery,  or  supplies. 

(5)  Pollution  control  anid  abatement. 

(6)  Transportation  services. 

(7)  Start-up  operating  costs  and 
working  capital. 

(8)  Interest  (including  interest  on 
interim  financing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(9)  Feasibility  studies. 

(10)  Debt  refinancing. 

(i)  A  complete  review  will  be  made  by 
the  intermediary  to  determine  whether 
the  loan  will  restructure  debts  on  a 
schedule  that  will  allow  the  ultimate 
recipient  to  operate  successfully  and 
pay  off  the  loan  rather  than  merely  take 
over  an  unsound  loan.  The  intermediary 
will  obtain  the  proposed  ultimate 
recipient's  complete  debt  schedule 
which  should  agree  with  the  proposed 
ultimate  recipient's  latest  balance  sheet; 
and 

(ii)  Refinancing  debts  may  be  allowed 
only  when  it  is  determined  by  the 
intermediary  that  the  project  is  viable 
and  refinancing  is  necessary  to  create 
new  or  save  existing  jobs  or  create  or 
continue  a  needed  service;  and 

(iii)  On  any  request  for  refinancing  of 
existing  secured  loans,  the  intermediary 
is  required,  at  a  minimum,  to  obtain  the 
previously  held  collateral  as  security  for 
the  loans  and  must  not  pay  off  a  creditor 
in  excess  of  the  value  of  the  collateral. 
Additional  collateral  will  be  required 
when  the  refinancing  of  unsecured 
loans  is  unavoidable  to  accomplish  the 
necessary  strengthening  of  the  ultimate 
recipient's  position. 

(11)  Reasonable  fees  and  charges  only 
as  specifically  listed  in  this  paragraph. 
Authorized  fees  include  loan  packaging 
fees,  enviroiunental  data  collection  fees, 
management  consultant  fees,  and  other 
fees  for  services  rendered  by 
professionals.  Professionals  are 
generally  persons  licensed  by  States  or 
accreditation  associations,  such  as 


engineers,  architects,  lawyers, 
accountants,  and  appraisers.  The 
maximum  amount  of  fee  will  be  what  is 
reasonable  and  customary  in  the 
community  or  region  where  the  project 
is  located.  Any  such  fees  are  to  be  fully 
documented  and  justified. 

(12)  Hotels,  motels,  tourist  homes,  bed 
and  breakfast  establishments, 
convention  centers,  and  other  tourist 
and  recreational  facilities  except  as 
prohibited  by  §  4274.319. 

(13)  Educational  institutions. 

(14)  Revolving  lines  of  credit: 
Provided, 

(i)  The  portion  of  the  intermediary's 
total  IRP  revolving  fund  that  is 
committed  to  or  in  use  for  revolving 
lines  of  credit  will  not  exceed  25 
percent  at  any  time; 

(ii)  All  ultimate  recipients  receiving 
revolving  lines  of  credit  will  be  required 
to  reduce  the  outstanding  balance  of  the 
revolving  line  of  credit  to  zero  at  least 
one  time  each  year; 

(iii)  All  revolving  lines  of  credit  will 
be  approved  by  the  intermediary  for  a 
specific  maximum  amount  and  for  a 
specific  maximum  time  period,  not  to 
exceed  two  years; 

(iv)  The  intermediary  will  provide  a 
detailed  description,  which  will  be 
incorporated  into  the  intermediary's 
work  plan  and  be  subject  to  Agency 
approval,  of  how  the  revolving  lines  of 
credit  will  be  operated  and  managed. 
The  description  will  include  evidence 
that  the  intermediary  has  an  adequate 
system  for: 

(A)  Interest  calculations  on  varying 
balances,  and 

(B)  Monitoring  and  control  of  the 
ultimate  recipients'  cash,  inventory,  and 
accounts  receivable;  and 

(v)  If,  at  any  time,  the  Agency 
determines  that  an  intermediary's 
operation  of  revolving  lines  of  credit  is 
causing  excessive  risk  of  loss  for  the 
intermediary  or  the  Government,  the 
Agency  may  terminate  the 
intermediary's  authority  to  use  the  IRP 
revolving  fund  for  revolving  lines  of 
credit.  Such  termination  will  be  by 
written  notice  and  will  prevent  the 
intermediary  frt)m  approving  any  new 
lines  of  credit  or  extending  any  existing 
revolving  lines  of  credit  beyond  the 
effective  date  of  termination  contained 
in  the  notice. 

{{4274.315-4274.318    [Reserved] 

{  4274.31 9    Ineligible  losn  purposes. 

Agency  IRP  loan  funds  may  not  be 
used  for  payment  of  the  intermediary's 
administrative  costs  or  expenses.  The 
IRP  revolving  fund  may  not  be  used  for: 

(a)  Assistance  in  excess  of  what  is 
needed  to  accomplish  the  purpose  of  the 
ultimate  recipient's  project . 
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(b)  Distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  ultimate  recipient  or 
members  of  their  families  when  such 
persons  will  retain  any  portion  of  their 
equity  in  the  ultimate  recipient. 

(c)  Charitable  institutions  that  would 
not  have  revenue  from  sales  or  fees  to 
support  the  operation  and  repay  the 
loan,  churches,  organizations  afHIiated 
with  or  sf>onsored  by  churches,  and 
fraternal  organizations. 

(d)  Assistance  to  government 
employees,  military  personnel,  or 
principals  or  employees  of  the 
intermediary  or  organizations  for  which 
such  persons  are  directors  or  officers  or 
in  which  they  have  ownership  of  20 
percent  or  more. 

(e)  A  loan  to  an  ultimate  recipient 
which  has  an  application  pending  with 
or  a  loan  outstanding  ht>m  another 
intermediary  involving  an  IRP  revolving 
fund  if  the  total  IRP  loans  would  exceed 
the  limits  established  in  §  4274.331(b). 

(f)  Agricultural  production. 

(g)  The  transfer  of  ownership  unless 
the  loan  will  keep  the  business  from 
closing,  or  prevent  the  loss  of 
employment  opportunities  in  the  area, 
or  provide  expanded  job  opportunities. 

(h)  Community  antenna  television 
services  or  facilities. 

(i)  Any  illegal  activity. 

(j)  Any  project  that  is  in  violation  of 
either  a  Federal,  State,  or  local 
environmental  protection  law  or 
regulation  or  an  enforceable  land  use 
restriction  unless  the  assistance  given 
will  result  in  curing  or  removing  the 
violation. 

(k)  Lending  and  investment 
institutions  and  insurance  comp>anies. 

(1)  Golf  courses,  race  tracks,  or 
gambling  facilities. 

14274.320    Loantanne. 

(a)  No  loan  to  an  intermediary  shall  be 
extended  for  a  period  exceeding  30 
years.  Interest  and  principal  payments 
will  be  scheduled  at  least  aimually.  The 
initial  principal  payment  may  be 
deferred  (during  the  period  before  the 
facility  becomes  income  producing)  by 
the  Agency,  but  not  more  than  3  years. 

(b)  Loans  made  by  an  intermediary  to 
an  ultimate  recipient  h-om  the  IRP 
revolving  fund  will  be  scheduled  for 
repayment  over  a  term  negotiated  by  the 
intermediary  and  ultimate  recipient. 
The  term  must  be  reasonable  and 

[>rudent  considering  the  purpose  of  the 
oan,  expected  repayment  ability  of  the 
ultimate  recipient,  and  the  useful  life  of 
collateral,  and  must  be  within  any  limits 
established  by  the  intermediary's  work 
plan. 


Sf  4274.321-4274.324    [RwMrvMlI 


14274.325  IntMMti 

(a)  Loans  made  by  the  Agency 
pursuant  to  this  subpart  shall  bear 
interest  at  a  fixed  rate  of  1  percent  per 
annum  over  the  term  of  the  loan. 

(b)  Interest  rates  charged  by 
intermediaries  to  ultimate  recipients  on 
loans  firom  the  IRP  revolving  fund  shall 
bo  negotiated  by  the  intermediary  and 
ultimate  recipient.  The  rate  must  be 
within  limits  established  by  the 
intermediary's  work  plan  approved  by 
the  Agency.  The  rate  should  normally 
be  the  lowest  rate  sufficient  to  cover  the 
loan's  proportional  share  of  the  IRP 
revolving  fund's  debt  service  costs, 
reserve  for  bad  debts,  and 
administrative  costs. 

14274.326  Sacurtty. 

(a)  Intermediaries.  Security  for  all 
loans  to  intermediaries  must  be  such 
that  the  repayment  of  the  loan  is 
reasonably  assured,  when  considered 
along  with  the  intermediary's  financial 
condition,  work  plan,  and  management, 
ability.  It  is  the  responsibility  of  the 
intermediary  to  make  loans  to  ultimate 
recipients  in  such  a  manner  that  will 
fully  protect  the  interests  of  the 
intermediary  and  the  Government. 

(1)  Security  for  such  loans  may 
include,  but  is  not  limited  to: 

(i)  Any  realty,  personalty,  qf 
intangible  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by 
the  intermediary  in  favor  of  the  Agency; 
and 

(ii)  Any  realty,  personalty,  or 
intangible  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by  an 
ultimate  recipient  in  favor  of  the 
Agency. 

(2)  Initial  security  will  consist  of  a 
pledge  by  the  intermediary  of  all  assets 
now  in  or  hereafter  placed  in  the  IRP 
revolving  fund,  including  cash  and 
investments,  notes  receivable  from 
ultimate  recipients,  and  the 
intermediary's  security  interest  in 
collateral  pledged  by  ultimate 
recipients.  Except  for  good  cause 
shown,  the  Agency  will  not  obtain 
assignments  of  specific  assets  at  the 
time  a  loan  is  made  to  an  intermediary 
or  ultimate  recipient.  The  intermediary 
will  covenant  that,  in  the  event  the 
intermediary's  financial  condition 
deteriorates  or  the  intermediary  takes 
action  detrimental  to  prudent  fund 
operation  or  fails  to  take  action  required 
of  a  prudent  lender,  the  intermediary 
will  provide  additional  sectuity,  execute 
any  additional  documents,  and 
undertake  any  reasonable  acts  the 
Agency  may  request  to  protect  the 
Agency's  interest  or  to  perfect  a  security 


interest  in  any  asset,  including  physical 
delivery  of  assets  and  specific 
assignments  to  the  Agency.  All  debt 
instruments  and  collateral  documents 
used  by  an  intermediary  in  coimection 
with  loans  to  ultimate  recipients  must 
be  assimable. 

(b)  Intimate  recipients.  Security  for  a 
loan  from  an  intermediary's  IRP 
revolving  fund  to  an  ultimate  recipient 
will  be  negotiated  between  the 
intermediaty  and  ultimate  recipient, 
within  the  general  security  policies 
established  by  the  intermediary  and 
approved  by  the  Agency. 

M  4274.327-4274.330    [ReSMYMQ 

14274.331    UMnHmlts. 
(a)  Intermediary. 

(1)  No  loan  to  an  intermediary  will 
exceed  the  maximum  amount  the 
intermediary  can  reasonably  be 
expected  to  lend  to  eligible  ultimate 
recipients,  in  an  effective  and  sound 
manner,  within  1  year  after  loan  closing. 

(2)  The  initial  Agency  IRP  loan  as 
defined  in  §  4274.302(a)  will  not  exceed 
$2  million. 

(3)  Intermediaries  that  have  received 
one  or  more  IRP  loans  may  apply  for 
and  be  considered  for  subsequent  IRP 
loans  provided: 

(i)  At  least  80  percent  of  the  Agency 
IRF  loan  funds  approved  for  the 
intermediary  have  been  disbursed  to 
eligible  ultimate  recipients: 

Ui)  The  intermediary  is  promptly 
relending  all  collections  fiiom  loans 
made  from  its  IRP  revolving  fund  in 
excess  of  what  is  needed  for  required 
debt  service,  reasonable  administrative 
costs  approved  by  the  Agency,  and  a 
reasonable  reserve  for  de^t  service  and 
uncollectable  accounts; 

(iii)  The  outstanding  loans  of  the 
intermediary's  IRP  revolving  fund  are 
generally  sound;  and 

(iv)  The  intermediary  is  in 
compliance  with  all  applicable 
regulations  and  its  loan  agreements  with 
the  Agency. 

(4)  Subsequent  loans  will  not  exceed 
$1  million  each  and  not  more  than  one 
loan  will  be  approved  for  an 
intermediary  in  any  one  fiscal  year. 

(5)  Total  outstanding  IRP 
indebtedness  of  an  intermediary  to  the 
Agency  will  not  exceed  $15  million  at 
any  time. 

(d)  Ultimate  recipients.  Loans  from 
intermediaries  to  ultimate  recipients 
using  the  IRP  revolving  fund  must  not 
exceed  the  lesser  of: 

(1)5250.000;  or 

(2)  Seventy  five  percent  of  the  total 
cost  of  the  ultimate  recipient's  project 
for  which  the  loan  is  being  made. 

(c)  Portfolio.  No  more  than  25  percent 
of  an  IRP  loan  approved  may  be  used  for 


loans  to  ultimate  recipients  that  exceed 
$150,000.  This  limit  does  not  apply  to 
revolved  funds. 

{4274.332    Post  award  requirements. 

(a)  Applicability.  Intermediaries 
receiving  loans  under  this  program  shall 
be  governed  by  these  regulations,  the 
loan  agreement,  the  approved  work 
plan,  seciuity  interests,  and  any  other 
conditions  which  the  Agency  may 
impose  in  making  a  loan.  Whenever  this 
subpart  imposes  a  requirement  on  loans 
made  from  the  "IRP  revolving  fund," 
such  requirement  shall  apply  to  all 
loans  made  by  an  intermediary  to  an 
ultimate  recipient  from  the 
intermediary  s  IRP  revolving  fund  for  as 
long  as  any  portion  of  the  intermediary's 
IRP  loan  from  the  Agency  remains 
unpaid.  Whenever  this  subpart  imposes 
a  requirement  on  loans  made  by 
intermediaries  from  "Agency  IRP  loan 
funds,"  without  specific  reference  to  the 
IRP  revolving  fund,  such  requirement 
shall  apply  only  to  loans  made  by  an 
intermediary  using  Agency  IRP  loan 
funds,  and  will  not  apply  to  loans  made 
from  revolved  funds. 

(b)  Maintenance  of  IRP  revolving 
fund.  For  as  long  as  any  part  of  an  IRP 
loan  to  an  intermediary  remains  unpaid, 
the  intermediary  must  maintain  the  IRP 
revolving  fund.  All  Agency  IRP  loan 
funds  received  by  an  intermediary  must 
be  deposited  into  an  IRP  revolving  fimd. 
The  intermediary  may  transfer 
additional  assets  into  the  IRP  revolving 
fund.  All  cash  of  the  IRP  revolving  fund 
shall  be  deposited  in  a  separate  bank 
account  or  accounts.  No  other  funds  of 
the  intermediary  will  be  commingled 
with  such  money.  All  moneys  deposited 
in  such  bank  account  or  accounts  shall 
be  money  of  the  IRP  revolving  fund. 
Loans  to  ultimate  recipients  are 
advanced  from  the  IRP  revolving  fund. 
The  receivables  created  by  making  loans 
to  ultimate  recipients,  the 
intermediary's  security  interest  in 
collateral  pledged  by  ultimate 
recipients,  collections  on  the 
receivables,  interpst,  fees,  and  any  other 
income  or  assets  derived  from  the 
operation  of  the  IRP  revolving  fund  are 
a  part  of  the  IRP  revolving  fund. 

(1)  The  portion  of  the  IRP  revolving 
fimd  that  consists  of  Agency  IRP  loan 
funds,  on  a  last-in-first-out  basis,  may 
only  be  used  for  making  loans  in 
accordance  with  §4274.314  of  this 
subpart.  The  portion  of  the  IRP 
revolving  fund  which  consists  of 
revolved  funds  may  be  used  for  debt 
service,  reasonable  administrative  costs, 
or  reserves  in  accordance  with  this 
section,  or  for  making  additional  loans. 

(2)  The  intermediary  must  submit  an 
annual  budget  of  proposed 


administrative  costs  for  Agency 
approval.  The  amount  removed  from  the 
IRP  revolving  fund  for  administrative 
costs  in  any  year  must  be  reasonable, 
must  not  exceed  the  actual  cost  of 
operating  the  IRP  revolving  fund, 
including  loan  servicing  and  providing 
technical  assistance,  and  must  not 
exceed  the  amount  approved  by  the 
Agency  in  the  intermediary's  annual 
budget. 

(3)  A  reasonable  amount  of  revolved 
funds  must  be  used  to  create  a  reserve 
for  bad  debts.  Reserves  must  be 
accumulated  over  a  period  of  years.  The 
total  amount  should  not  exceed 
maximum  expected  losses,  considering 
the  quality  of  the  intermediary's 
portfolio  of  loans.  Unless  the 
intermediary  provides  loss  and 
delinquency  records  that,  in  the  opinion 
of  the  Agency,  justifies  different 
amounts,  a  reserve  for  bad  debts  of  6 
percent  of  outstanding  loans  must  be 
accumulated  over  3  years  and  then 
maintained. 

(4)  Any  cash  in  the  IRP  revolving  fund 
from  any  source  that  is  not  needed  for 
debt  service,  approved  administrative 
costs,  or  reasonable  reserves  must  be 
available  for  additional  loans  to  ultimate 
recipients. 

(5)  All  reserves  and  other  cash  in  the 
IRP  revolving  loan  fund  not 
immediately  needed  for  loans  to 
ultimate  recipients  or  other  authorized 
uses  will  be  deposited  in  accounts  in 
banks  or  other  financial  institutions. 
Such  accounts  will  be  fully  covered  by 
Federal  deposit  insurance  oV  fully 
collateralized  with  U.S.  Government 
obligations,  and  must  be  interest 
bearing.  Any  interest  earned  thereon    - 
remains  a  part  of  the  IRP  revolving  fimd. 

(6)  If  an  intermediary  receives  more 
than  one  IRP  loan,  it  need  not  establish 
and  maintain  a  separate  IRP  revolving 
loan  fund  for  each  loan;  it  may  combine 
them  and  maintain  only  one  KP 
revolving  fund,  unless  the  Agency 
requires  separate  IRP  revolving  funds 
because  there  are  significant  difi'erences 
in  the  loan  purposes,  work  plans,  loan 
agreements,  or  requirements  for  the 
lo^s.  The  Agency  may  allow  loans  with 
dinerent  requirements  to  be  combined 
into  one  IRP  revolving  fund  if  the 
intermediary  agrees  in  writing  to 
operate  the  combined  revolving  funds  in 
accordance  with  the  most  stringent 
requirements  as  required  by  the  Agency. 

§S  4274.333— 4274.336    [Reserved] 

{4274.337    Othsr  rsgutotory  requirements. 

(a)  Intergovernmental  consultation. 
The  IRP  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  The  approval  of 
a  loan  to  an  intermediary  will  be  the 
subject  of  intergovernmental 
consultation.  For  each  ultimate 
recipient  to  be  assisted  with  a  loan  from 
Agency  IRP  loan  funds  and  for  which 
the  State  in  which  the  ultimate  recipient 
is  to  be  located  has  elected  to  review  the 
program  under  their  intergovenunental 
review  process,  the  State  Single  Point  of 
Contact  must  be  notified.  Notification, 
in  the  form  of  a  project  description, 
must  be  initiated  by  the  intermediary  or 
the  ultimate  recipient.  Any  comments 
from  the  State  must  be  included  with 
the  intermediary's  request  to  use  the 
Agency  loan  funds  for  the  ultimate 
recipient.  Prior  to  the  Agency's  decision 
on  the  request,  compliance  with  the 
requirements  of  intergovernmental 
consultation  must  be  demonstrated  for 
each  ultimate  recipient.  (See  RD 
Instruction  1940-J  (available  in  any 
Rural  Development  State  Office)), 
(b)  Environmental  requirements. 

(1)  Unless  specifically  modified  by 
this  section,  the  requirements  of  part 
1940,  subpart  G,  of  this  title  apply  to 
this  subpart.  Intermediaries  and  "" 
ultimate  recipients  must  consider  the 
potential  environmental  impacts  of  their 
projects  at  the  earliest  planning  stages . 
and  develop  plans  to  minimize  the 
potential  to  adversely  impact  the 
environment.  Both  the  intermediaries 
and  the  ultimate  recipients  must 
cooperate  and  furnish  such  information 
and  assistance  as  the  Agency  needs  to 
make  any  of  its  environmental 
determinations. 

(2)  For  each  application  for  a  loan  to 
an  intermediary,  the  Agency  will  review 
the  application,  supporting  materials, 
and  any  environmental  information 
required  fit}m  the  intermediary  and 
complete  a  Class  II  environmental 
assessment.  This  assessment  will  focus 
on  the  potential  cumulative  impacts  of 
the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  that  can  be  identified  at  this 
time.  Neither  the  completion  of  the 
environmental  assessment  nor  the 
approval  of  the  application  is  an  Agency 
conrunitment  to  the  use  of  loan  funds  for 
a  specific  project;  therefore,  no  public 
notification  requirements  for  a  Class  II 
assessment  will  apply  to  the 
application. 

(3)  For  each  proposed  loan  from  an 
intermediary  to  an  ultimate  recipient 
using  Agency  IRP  loan  funds,  the 
Agency  will  complete  the 
environmental  review  required  by  part 
1940,  subpart  G,  of  this  title  including 
pubUc  notification  requirements.  The 
results  of  this  review  will  be  used  by  the 
Agency  in  making  its  decision  on 
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concurrence  in  the  proposed  loan.  The 
Agency  will  prepare  an  Environmental 
Impact  Statement  for  any  application  for 
a  loan  from  Agency  IRP  loan  Funds 
determined  to  have  a  significant  effect 
on  the  quality  of  the  human 
environment. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements. 

(1)  In  accordance  with  title  V  of  Pub. 
L.  93-495.  the  Equal  Credit  Opportunity 
Act.  and  section  504  of  the 
Rehabilitation  Act  for  Federally 
Conducted  Programs  and  Activities. 
neither  the  intermediary  nor  the  Agency 
will  discriminate  against  any  employee, 
intermediary,  or  proposed  ultimate 
recipient  on  the  basis  of  sex.  marital 
status,  race,  color,  religion,  national 
origin,  age.  physical  or  mental  disability 
(provided  the  proposed  intermediary  or 
proposed  ultimate  recipient  has  the 
capacity  to  contract),  because  all  or  part 
of  the  proposed  intermediary's  or 
proposed  ultimate  recipient's  income  is 
derived  from  public  assistance  of  any 
kind,  or  because  the  proposed 
intermediary  or  proposed  ultimate 
recipient  has  in  good  faith  exercised  any 
right  under  the  Consimier  Credit 
Protection  Act,  with  respect  to  any 
aspect  of  a  credit  transaction  anytime 
Agency  loan  funds  are  involved. 

(2)  The  regulations  contained  in 
subpart  E  of  part  1901  of  this  title  apply 
to  thisprograni. 

(3)  Tne  Administrator  will  assure  that 
equal  opportunity  and 
nondiscrimination  requirements  are  met 
in  accordance  with  the  Equal  Credit 
Opportunity  Act,  title  VI  of  the  Civil 
Rights  Act  of  1964,  "Nondiscrimination 
in  Federally  Assisted  Programs,"  42 
U.S.C.  2000d-4,  Section  504  of  the 
Rehabilitation  Act  for  Federally 
Conducted  Programs  and  Activities,  the 
Age  Discrimination  Act  of  1975,  and  the 
Americans  With  Disabilities  Act. 

(d)  Seismic  safety  of  new  building 
construction. 

(1)  The  Intermediary  Relending 
Propvm  is  subject  to  the  provisions  of 
Executive  Order  12699  that  requires 
each  Federal  agency  assisting  in  the 
financing,  through  Federal  grants  or 
loans,  or  guaranteeing  the  fmancing, 
through  loan  or  mortgage  insurance 
programs,  of  newly  constructed 
buildings  to  assure  appropriate 
consideration  of  seismic  safety. 

(2)  All  new  buildings  financed  with 
Agency  IRP  loan  funds  shall  be 
designed  and  constructed  in  accordance 
with  the  seismic  provisions  of  one  of  the 
following  model  building  codes  or  the 
latest  edition  of  that  code  providing  an 
equivalent  level  of  safety  to  that 
contained  in  the  latest  edition  of  the 
National  Earthqualie  Hazard  Reduction 


Programs  (NEHRP)  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Building 
(NEHRP  Provisions): 

(i)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code: 

(ii)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(iii)  1992  Amendments  to  the 
Southern  Building  Code  Congress 
International  (SBCCI)  Standard  Building 
Code. 

(3)  The  date,  signature,  and  seal  of  a 
registered  architect  or  engineer  and  the 
identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  shall  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate  code.  V 

§  4274.338    Loen  SQfMnMnts  between  ttM 
Agency  end  tfM  Intermedlery. 

A  loan  agreement  or  a  supplement  to 
a  previous  loan  agreement  must  be 
executed  by  the  intermediary  and  the 
Agency  at  loan  closing  for  each  loan. 
The  loan  agreement  will  be  prepared  by 
the  Agency  and  reviewed  by  the  . 
intermediary  prior  to  loan  closing. 

(a)  The  loan  agreement  will,  as  a 
minimum,  set  out: 

(1)  The  amount  of  the  loan; 

(2)  The  interest  rate; 

(3)  The  term  and  repayment  schedule; 

(4)  The  provisions  for  late  charges. 
The  intermediary  shall  pay  a  late  charge 
of  4  (wrcent  of  the  payment  due  if 
payment  is  not  received  within  15 
calendar  days  following  the  due  date. 
The  late  charge  shall  be  considered 
unpaid  if  not  received  within  30 
calendar  days  of  the  missed  due  date  for 
which  it  was  imposed.  Any  unpaid  late 
charge  shall  be  added  to  principal  and 
be  due  as  an  extra  payment  at  the  end 
of  the  term.  Acceptance  of  a  late  charge 
by  the  Agency  does  not  constitute  a 
waiver  of  default; 

(5)  The  disbursement  procedure. 
Disbursement  of  loan  funds  by  the 
Agency  to  the  intermediary  shall  take 
place  after  the  loan  agreement  and 
promissory  note  are  executed,  and  any 
other  conditions  precedent  to  * 
disbursement  of  funds  are  fully 
satisfied.  For  purposes  of  computing 
interest,  the  date  of  each  draw  down 
shall  constitute  the  date  the  funds  are 
advanced  under  the  loan  agreement; 

(i)  The  intermediary  may  initially 
draw  up  to  25  percent  of  the  loan  funds. 
If  the  intermediary  does  not  have  loans 
to  ultimate  recipients  ready  to  close 
sufficient  to  use  the  initial  draw,  the 
funds  must  be  deposited  in  an  interest 
bearing  account  in  accordance  with 
§  4274.332(b)(5)  until  needed  for  such 


loans.  The  initial  draw  must  be  used  for 
loans  to  ultimate  recipients  before  any 
additional  Agency  IRP  loan  funds  may 
be  drawn  by  the  intermediary.  Any 
funds  from  the  initial  draw  tnat  have 
not  been  used  for  loans  to  ultimate 
recipients  within  1  year  from  the  date  of 
the  draw  must  be  returned  to  the 
Agency  as  an  extra  payment  on  the  loan. 
Agency  IRP  loan  funds  must  not  be  used 
for  administrative  expenses; 

(ii)  After  the  initiafdraw  of  funds,  an 
intermediary  may  draw  down  only  such 
funds  as  are  necessary  to  cover  a  30-day 
period  in  implementing  its  approved 
work  plan.  Advances  must  be  requested 
by  the  intermediary  in  writing; 

(6)  The  provisions  regarding  default. 
On  the  ocourence  of  any  event  of 
default,  the  Agency  may  declare  all  or 
any  portion  of  the  debt  and  interest  to 
be  immediately  due  and  payable  and 
may  proceed  to  enforce  its  rights  under 
the  loan  agreement  or  any  other 
instruments  securing  or  relating  to  the 
loan  and  in  accordance  with  the 
applicable  law  and  regulations.  Any  of 
the  following  may  be  regarded  as  an 
"event  of  default"  in  the  sole  discretion 
of  the  Agency: 

(i)  Failure  of  the  intermediary  to  carry 
out  the  specific  activities  in  its  loan 
application  as  approved  by  the  Agency 
or  comply  with  the  loan  terms  and 
conditions  of  the  loan  agreement,  any 
applicable  Federal  or  State  laws,  or  with 
such  USDA  or  Agency  regulations  as 
may  become  applicable; 

(ii)  Failure  of  the  intermediary  to  pay 
within  15  calendar  days  of  its  due  date 
any  installment  of  principal  or  interest 
on  its  promissory  note  to  the  Agency; 

(iii)  The  occurrence  of; 

(A)  The  intermediary  becoming 
insolvent,  or  ceasing,  being  unable,  or 
admitting  in  writing  its  inability  to  pay 
its  debts  as  they  mattu«,  or  making  a 
general  assignment  for  the  benefit  of,  or 
entering  into  any  composition  or 
arrangement  with  creditors,  or; 

(B)  Proceedings  for  the  appointment 
of  a  receiver,  trustee,  or  liquidator  of  the 
intermediary,  or  of  a  substantial  part  of 
its  assets,  being  authorized  or  instituted 
by  or  gainst  it; 

(iv)  Submission  or  making  of  any 
report,  statement,  warranty,  or 
representation  by  the  intermediary  or 
agent  on  its  behalf  to  USDA  or  the 
Agency  in  coimection  with  the  financial 
assistance  awarded  hereimdpr  which  is 
false,  incomplete,  or  incorrect  in  any 
material  respect;  or 

(v)  Failure  of  the  intermediary  to 
remedy  any  material  adverse  change  in 
its  financial  or  other  condition  (such  as 
the  representational  character  of  its 
board  of  directors  or  policymalcing 
body)  arising  since  the  date  of  the 


Agency's  award  of  assistance  hereimder, 
which  condition  was  an  inducement  to 
Agency's  original  award. 

(7)  The  insurance  requirements,  (i) 
Hazard  insurance  with  a  standard 
mortgage  clause  naming  the 
intermeidiary  as  beneficiary  will  be 
required  by  the  intermediary  on  every 
ultimate  recipient's  project  funded  from 
the  IRP  revolving  fund  in  an  emiount 
that  is  at  least  the  lesser  of  the 
depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  liot,  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  pubhc  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
intermediary's  interest  in  the  insurance 
will  be  assigned  to  the  Agency,  upon  the 
Agency's  request,  in  the  event  of  default 
by  the  intermediary. 

(ii)  Ordinarily,  life  insiu-ance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient 
funded  from  the  IRP  revolving  fund  and 
will  be  assigned  or  pledged  to  the 
intermediary  and  subsequently,  in  the 
event  of  request  by  the  Agency 
following  default  by  the  intermediary,  to 
the  Agency.  A  schedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii)  \yorkmen's  compensation 
insurance  on  ultimate  recipients  is 
required  in  accordance  with  the  State 
law. 

(iv)  Flood  Insurance.  The 
intermediary  is  responsible  for 
determining  if  an  ultimate  recipient 
funded  fix>m  the  IRP  revolving  fund  is 
located  in  a  special  flood  or  mudslide 
hazard  area.  If  the  ultimate  recipient  is 
in  a  flood  or  mudslide  area,  then  flood 
or  mudslide  insurance  must  be  provided 
in  accordance  with  eubpart  B  of  part 
1806  of  this  chapter. 

(v)  Intermediaries  will  provide 
fidelity  bond  coverage  for  all  persons 
who  have  access  to  intermediary  funds. 
Coverage  may  be  provided  either  for  all 
individual  positions  or  persons,  or 
through  "blanket"  coverage  providing 
protection  for  all  appropriate  employees 
and  o^icials.  The  Agency  may  also 
require  the  intermediary  to  carry  other 
appropriate  insurance,  such  as  public 
liability,  workers  compensation,  and 
property  damage. 

(A)  The  amount  of  fidelity  bond 
coverage  required  by  the  Agency  will 
normally  approximate  the  total  annual 
debt  service  requirements  for  the 
Agency  loans; 


(B)  Other  typ>es  of  coverage  may  be 
considered  acceptable  if  it  is  determined 
by  the  Agency  that  they  fulfill 
essentially  the  same  purpose  as  a 
fidelity  bond; 

(C)  mtermedlaries  must  provide 
evidence  of  adequate  fidelity  bond  and 
other  appropriate  Insurance  coverage  by 
loan  closing.  Adequate  coverage  in 
accordance  with  this  section  must  then 
be  maintained  for  the  life  of  the  loan.  It 
is  the  responsibility  of  the  Intermediary 
to  assure  and  provide  evidence  that 
adequate  coverage  is  maintained.  This 
may  consist  of  a  listing  of  policies  and 
covwage  amounts  in  reports  required  by 
paragraph  (b)(4)  of  this  section  or  other 
documentation. 

(b)  The  intermediary  will  agree  In  the 
loan  agreement: 

(1)  Not  to  make  any  changes  in  the 
intermediary's  articles  of  incorporation, 
chart6r,  or  by-laws  without  the 
concurrence  6f  the  Agency; 

(2)  Not  to  make  a  Loan  commitment  to 
an  ultimate  recipient  to  be  funded  from 
Agency  IRP  loan  funds  without  first 
receiving  the  Agency's  written 
concurrence; 

(3)  To  maintain  a  separate  ledger  and 
segregated  account  for  the  IRP  revolving 
fund; 

(4)  To  Agency  reporting  requirements 
by  providing: 

(i)  An  annual  audit; 

(A)  Dates  of  audit  report  period  need 
not  necessarily  coincide  with  other 
reports  on  the  IRP.  Audit  reports  shall 
be  due  90  days  following  the  audit 
period.  Audits  must  cover  all  of  the 
intermediary's  activities.  Audits  will  be 
performed  by  an  independent  certified 
public  accountant.  An  acceptable  audit 
will  be  performed  in  accordance  with 
Generally  Accepted  Government 
Auditing  Standards  and  include  such 
tests  of  the  accounting  records  as  the 
auditor  considers  necessary  in  order  to 
express  an  opinion  on  the  financial 
condition  of  the  intermediary.  The 
Agency  does  not  require  an  unqualified 
audit  opinion  as  a  result  of  the  audit. 
Compilations  or  reviews  do  not  satisfy 
the  audit  requirement; 

(B)  It  is  not  intended  that  audits 
required  by  this  subpart  be  separate  and 
apart  from  audits  performed  in 
accordance  with  State  and  local  laws  or 
for  other  purposes.  To  the  extent 
feasible,  the  audit  work  should  be  done 
in  connection  with  these  audits. 
Intermediaries  covered  by  0MB  Qrcular 
A-128  or  A-133  should  submit  audits 
made  in  accordance  with  those 
clrculara; 

(11)  Quarterly  or  semlarmual  reports 
(due  30  days  after  the  end  of  the  period); 

(A)  Reports  will  be  required  quarterly 
during  the  firat  year  after  loan  closing 


and,  if  all  loan  funds  are  not  utilized 
during  the  first  year,  quarterly  reports 
will  be  continued  until  at  least  90 
percent  of  the  Agency  IRP  loan  funds 
have  been  advanced  to  ultimate 
recipients.  Thereafter,  reports  will  be 
required  semiannually.  Also,  the 
Agency  may  require  quarterly  reports  if 
the  intermediary  becomes  delinquent  in 
repayment  of  its  loan  or  otherwise  fails 
to  fully  comply  with  the  provisions  of 
its  work  plan  or  Loan  Agreement,  or  the 
Agency  determines  that  the 
intermediary's  IRP  revolving  fund  is  not 
adequately  protected  by  the  current 
sound  worth  and  paying  capacity  of  the 
ultimate  recipients. 

(B)  These  reports  shall  contain 
information  only  on  the  IRP  revolving 
loan  fund,  or  if  other  funds  are 
included,  the  IRP  loan  program  portion 
shall  be  segregated  from  the  others;  and 
in  the  case  where  the  intermediary  has 
more  than  one  IRP  revolving  fund  from 
the  Agency  a  separate  report  shall  be 
made  for  each  of  the  IRP  revolving 
funds. 

(C)  The  reports  will  include,  on  a 
form  provided  by  the  Agency, 
information  on  the  intermediary's 
lending  activity,  income  and  ex{>enses, 
financial  condition,  and  a  summary  of 
names  and  characteristics  of  the 
ultimate  recipients  the  intermediary  has 
financed. 

(iii)  Aimual  proposed  budget  for  the 
followine  year;  and 

(iv)  Otner  reports  as  the  Agency  may 
require  from  time  to  time. 

(5)  Before  the  first  relending  of 
Agency  funds  to  an  ultimate  recipient, 
to  obtain  written  Agency  approval  of; 

(i)  All  forms  to  be  used  for  relending 
purposes,  including  application  forms, 
loan  agreements,  promissory  notes,  and 
security  instruments; 

(ii)  Intermediary's  policy  with  regard 
to  the  amount  and  form  of  security  to  be 
required; 

(6)  To  obtain  written  approval  of  the 
Agency  before  making  any  significant 
changes  in  forms,  security  policy,  or  the 
work  plan.  The  servicing  officer  may 
approve  changes  in  forms,  security 
policy,  or  work  plans  at  any  time  upon 
a  written  request  from  the  intermediary 
and  determination  by  the  Agency  that 
the  change  will  not  jeopardize 
repayment  of  the  loan  or  violate  any 
requirement  of  this  subpart  or  other 
Agency  regulations.  The  intermediary 
must  comply  with  the  work  plan 
approved  by  the  Agency  so  long  as  any 
portion  of  the  intermediary's  IRP  loan  is 
outstanding; 

(7)  To  secure  the  indebtedness  by 
pledging  the  IRP  revolving  fund, 
including  its  portfolio  of  investments 
derived  from  the  proceeds  of  the  loan 


6060  Fedwal  Kegistgr/Vol.  63.  No.  25 /Friday,  February  6,  1998 /Rules  and  Regulations 


Federal  Register /Vol.  63,  No.  25 /Friday,  February  6,  1998 /Rules  and  Regulations  6061 


award,  and  pledging  its  real  and 
personal  property  and  other  rights  and 
interests  as  the  Agency  may  require: 

(8)  In  the  event  the  intermediary's 
flnancial  condition  deteriorates  or  the 
intermediary  takes  action  detrimental  to 
prudent  fund  operation  or  fails  to  take 
action  required  of  a  prudent  lender,  to 
provide  additional  security,  execute  any 
additional  documents,  and  undertake 
any  reasonable  acts  the  Agency  may 
request,  to  protect  the  agency's  interest 
or  to  perfect  a  security  interest  in  any 
assets,  including  physical  delivery  of 
assets  and  specific  assignments:  and 

(9)  That  if  any  part  of  tne  loan  has  not 
been  used  in  accordance  with  the 
intermediary's  work  plan  by  a  date  three 
years  from  the  date  of  the  loan 
agreement,  the  Agency  may  cancel  the 
approval  of  any  hinds  not  yet  delivered 
to  the  intermediary  and  the 
intermediary  will  return,  as  an  extra 
payment  on  the  loan,  any  funds 
delivered  to  the  intermediary  that  have 
not  been  used  by  the  intermediary  in 
accordance  with  the  work  plan.  The 
Agency,  at  its  sole  discretion,  may  allow 
the  intermediary  additional  time  to  use 
the  loan  funds  by  delaying  cancellation 
of  the  funds  by  not  more  than  3 
additional  years.  If  any  loan  funds  have 
not  been  used  by  6  years  from  the  date 
of  the  loan  agreement,  the  approval  will 
be  canceled  of  any  funds  that  have  not 
been  delivered  to  the  intermediary  and 
the  intermediary  will  return,  as  an  extra 
payment  on  the  loan,  any  funds  it  has 
received  and  not  used  in  accordance 
with  the  work  plan.  In  accordance  with 
the  Intermediary  Relending  Program 
promissory  note,  regular  loan  payments 
will  be  based  on  the  amount  of  funds 
actually  drawn  by  the  intermediary. 

H  424.339— 4274.342    [Reeerved] 

(a)  The  application  will  consist  of: 

(1)  An  application  form  provided  by 
the  Agency. 

(2)  A  written  work  plan  and  other 
evidence  the  Agency  requires  to 
demonstrate  the  feasibility  of  the 
intermediary's  program  to  meet  the 
objectives  of  this  program.  The  plan 
must,  at  a  minimum: 

(i)  Document  the  intermediary's 
ability  to  administer  IRP  in  accordance 
with  the  provisions  of  this  subpart.  In 
order  to  adequately  demonstrate  the 
ability  to  administer  the  program,  the 
intermediary  must  provide  a  complete 
listing  of  all  personnel  responsible  for 
administering  this  program  along  with  a 
statement  of  their  qualiTications  and 
experience.  The  personnel  may  be  either 
members  or  employees  of  the 
intermediary's  organization  or  contract 


personnel  hired  for  this  purpose.  If  the 
personnel  are  to  be  contracted  for,  the 
contract  between  the  intermediary  and 
the  entity  providing  such  service  will  be 
submittetd  for  Agency  review,  and  the 
terms  of  the  contract  and  its  duration 
must  be  sufficient  to  adequately  service 
the  Agency  loan  through  to  its  ultimate 
conclusion.  If  the  Agency  determines 
the  personnel  lack  the  necessary 
expertise  to  administer  the  program,  the 
loan  request  will  not  be  approved; 

(ii)  Document  the  intermediary's 
ability  to  commit  financial  resources 
under  the  control  of  the  intermediary  to 
the  establishment  of  IRP.  This  should 
include  a  statement  of  the  sources  of 
non-Agency  funds  for  administration  of 
the  intermediary's  operations  and 
financial  assistance  for  projects; 

(iii)  Demonstrate  a  need  for  loan 
funds.  As  a  minimum,  the  intermediary 
should  identify  a  sufficient  number  of 
proposed  and  known  ultimate  recipients 
it  has  on  hand  to  justify  Agency  funding 
of  its  loan  request,  or  include  well 
developed  targeting  criteria  for  ultimate 
recipients  consistent  with  the 
intermediary's  mission  and  strategy  for 
IRP.  along  with  supporting  statistical  or 
narrative  evidence  that  such  prospective 
recipients  exist  in  sufficient  numbers  to 
justify  Agency  funding  of  the  loan 
request; 

(iv)  Include  a  list  of  proposed  fees  and 
other  charges  it  will  assess  the  ultimate 
recipients; 

(v)  Demonstrate  to  Agency  satisfaction 
that  the  intermediary  has  secured 
commitments  of  significant  financial 
support  from  public  agencies  and 
private  organizations; 

(vi)  Provide  evidence  to  Agency 
satisfaction  that  the  intermediary  has  a 
proven  record  of  obtaining  private  or 
philanthropic  funds  for  the  operation  of 
similar  programs  to  IRP: 

(vii)  Include  the  intermediary's  plan 
(specific  loan  puri>oses)  for  relending 
the  loan  funds.  The  plan  must  be  of 
sufficient  detail  to  provide  the  Agency 
with  a  complete  understanding  cf  what 
the  intermcNdiary  will  accomplish  by 
lending  the  funds  to  the  ultimate 
recipient  and  the  complete  mechanics  of 
bow  the  funds  will  get  from  the 
intermediary  to  the  ultimate  recipient. 
The  service  area,  eligibility  criteria,  loan 
purposes,  fees,  rates,  terms,  collateral 
requirements,  limits,  priorities, 
application  process,  method  of 
disposition  of  the  funds  to  the  ultimate 
recipient,  monitoring  of  the  ultimate 
recipient's  accomplishments,  and 
reporting  requirements  by  the  ultimate 
recipient's  management  are  some  of  the 
items  that  must  be  addressed  by  the 
intermediary's  relending  plan; 


(viii)  Provide  a  set  of  goals,  strategies, 
and  anticipated  outcomes  for  the~ 
intermediary's  program.  Outcomes 
should  be  expressed  in  quantitative  or 
observable  terms  such  as  jobs  created  for 
low  income  area  residents  or  self 
empowerment  opportiinities  funded, 
and  should  relate  to  the  purpose  of  IRP 
(see  §  4274.301(b));  and 

(ix)  Provide  specific  information  as  to 
whether  and  how  the  intermediary  will 
ensure  that  technical  assistance  is  made 
available  to  ultimate  recipients  and 
potential  ultimate  recipients.  Describe 
the  qualifications  of  the  technical 
assistance  providers,  the  nature  of 
technical  assistance  that  will  be 
available,  and  expected  and  committed 
sources  of  funding  for  technical 
assistance.  If  other  than  the 
intermediary  itself,  describe  the 
organizations  providing  such  assistance 
and  the  arrangements  between  such 
organizations  and  the  intermediary. 

(3)  Environmental  information  on  a 
form  provided  by  the  Agency  for  all 
projects  positively  identified  as 
proposed  ultimate  recipient  loans  that 
are  Class  I  or  Class  n  actions  under 
subpart  G  of  part  1940  of  this  title; 

(4)  Comments  from  the  State  Single 
Point  of  Contact,  if  the  State  has  elected 
to  review  the  program  under  Executive 
Order  12372; 

(5)  A  pro  forma  balance  sheet  at  start- 
up and  projected  balance  sheets  for  at 
least  3  additional  years;  financial 
statements  for  the  last  3  years,  or  from 
inception  of  the  operations  of  the 
intermediary  if  less  than  3  years;  and 
projected  cash  flow  and  earnings 
statements  for  at  least  3  years  supported 
by  a  list  of  assumptions  showing  the 
basis  for  the  projections.  The  projected 
earnings  statement  and  balance  sheet 
must  include  one  set  of  projections  that 
shows  the  IRP  revolving  fund  only  and 
a  separate  set  of  projections  that  shows 
the  proposed  intermediary 
organization's  total  (derations.  Also,  if 
principal  repayment  on  the  IRP  loan 
will  not  be  scheduled  during  the  first  3   . 
years,  the  projections  for  the  IRP 
revolving  fund  must  extend  to  include 

a  year  with  a  full  aimual  installment  on 
the  IRP  loan; 

(6)  A  written  agreement  of  the 
intermediary  to  the  Agency  audit 
reouirements; 

(7)  An  agreement  (mi  a  form  provided 
by  the  Agency  assuring  compliance  with 

Title  VI  of  the  Civil  Rights  Act  of 
1964: 

(8)  Complete  organizational 
documents,  including  evidence  of 
authority  to  conduct  the  proposed 
activities: 

(9)  Evidence  that  the  loan  is  not 
available  at  reasonable  rates  and  terms 


from  private  sources  or  other  Federal. 
State,  or  local  programs; 

(10)  Latest  audit  report,  if  available; 

(11)  A  form  provided  by  the  Agency 
in  which  the  applicant  certifies  its 
understanding  of  the  Federal  collection 
policies  for  consumer  or  commercial 
debts; 

(12)  A  Department  of  Agriculture  form 
containing  a  certification  regarding 
debarment,  suspension,  and  other 
responsibility  matters  for  primary 
covered  transactions;  and 

(13)  A  statement  on  a  form  provided 
by  the  Agency  regarding  lobbying,  as 
reouired  by  7  CFR  part  3018. 

(d)  Applications  from  intermediaries 
that  already  have  tm  active  IRP  loan  may 
be  streamlined  as  follows: 
-    (1)  The  requirements  of  paragraphs 
(a)(6),  (a)(8),  and  (a)(10)  of  this  section 
may  be  omitted; 

(2)  A  statement  that  the  new  loan 
would  be  operated  in  accordance  with 
the  work  plan  on  file  for  the  previous 
loan  may  be  submitted  in  lieu  of  a  new 
work  plan:  and 

(3)  'The  financial  information  required 
by  paragraph  (a)(5)  of  this  section  may 
be  limited  to  projections  for  the 
proposed  new  IRP  revolving  loan  fund. 

14274.344    HIing  and  processing 
applications  for  loans. 

(a)  Intermediaries'  contact. 
Intermediaries  desiring  assistance  under 
this  subpart  may  file  applications  with 
the  state  office  for  the  state  in  which  the 
intermediary's  headquarters  is  located. 
Intermediaries  headquartered  in  the 
District  of  Columbia  may  file  the 
application  with  the  National  Office, 
Rural  Business-Cooperative  Service, 
USDA,  Specialty  Lenders  Division, 
STOP  1521, 1400  Independence  Avenue 
SW,  Washington,  DC  20250-1521. 

(b)  Filing  applications.  Intermediaries 
must  file  the  complete  application,  in 
one  package.  Applications  received  by 
the  Agency  will  be  reviewed  and  ranked 
quarterly  and  funded  in  the  order  of 
priority  ranking.  The  Agency  will  retain 
unsuccessful  applications  for 
consideration  in  subsequent  reviews, 
through  a  total  of  four  quarteriy  reviews. 

(c)  Loan  priorities.  Priority 
consideration  will  be  given  to  proposed 
intermediaries.  Points  will  be  allowed 
only  for  factors  indicated  by  well 
documented,  reasonable  plans  which,  in 
the  opinion  of  the  Agency,  provide 
assurance  that  the  items  have  a  high 
probability  of  being  accomplished.  The 
points  awarded  will  be  as  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section.  If  an  application  does  not  fit 
one  of  the  categories  listed,  it  receives 
no  points  for  that  paragraph  or 
subpeuagraph. 


(1)  Other  funds.  Points  allowed  under 
this  paragraph  are  to  be  based  on 
documented  successful  history  or 
written  evidence  that  the  funds  are 
available. 

(i)  The  intermediary  will  obtain  non- 
Federal  loan  or  grant  funds  to  pay  part 
of  the  cost  of  the  ultimate  recipients' 
projects.  The  amount  of  funds  from 
other  sources  will  average: 

(A)  At  least  10%  but  less  than  25%  of 
the  total  project  cost — 5  points: 

(B)  At  least  25%  but  less  than  50%  of 
the  total  project  cost — 10  points;  or 

(C)  50%  or  more  of  the  total  project 
cost — 15  points. 

(ii)  The  intermediary  will  provide 
loans  to  the  ultimate  recipient  from  its 
own  funds  (not  loan  or  grant)  to  pay  part 
of  the  costs  of  the  ultimate  recipients* 
projects.  The  amount  of  non-Agency 
derived  intermediary  funds  will 
average: 

(A)  At  least  10%  but  less  than  25%  of 
the  total  project  costs — 5  points: 

(B)  At  least  25%  but  less  than  50%  of 
total  project  costs — 10  points:  or 

(C)  50%  or  more  of  total  project 
costs — 15  points. 

(2)  Employment.  For  computations 
under  this  paragraph,  income  data 
should  be  from  the  latest  decennial 
census  of  the  United  States,  updated 
according  to  changes  in  the  consumer 
price  index.  The  poverty  line  used  will 
be  as  defined  in  section  673  (2)  of  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  9902(2)).  Unemployment  data 
used  will  be  that  published  by  the 
Bureau  of  Labor  Statistics,  U.S. 
Department  of  Labor. 

(i)  The  median  household  income  in 
the  service  area  of  the  proposed 
intermediary  equals  the  following 
percentage  of  the  poverty  line  for  a 
family  of  four: 

(A)  At  least  150%  but  not  more  than 
175% — 5  points; 

(B)  At  least  125%  but  less  than 
150%— 10  points:  or 

(C)  Below  125%— 15  points. 

(ii)  The  following  percentage  of  the 
loans  the  intermediary  makes  from 
Agency  IRP  loan  funds  Mill  be  in 
counties  with  median  household 
income  below  80  percent  of  the 
statewide  non-metropolitan  median 
household  income.  (To  receive  priority 
points  under  this  category,  the 
intermediary  must  provide  a  list  of 
counties  in  the  service  area  that  have 
qualifying  income): 

(A)  At  least  50%  but  less  than  75%— 
5  points: 

(B)  At  least  75%  but  less  than  100%— 
10  points:  or 

(C)  100%— 15  points. 

(iii)  The  unemployment  rate  in  the 
intermediary's  service  area  equals  the 


following  percentage  of  the  national 
unemployment  rate: 

(A)  At  least  100%  but  less  than 
125%— 5  points: 

(B)  At  least  125%  but  less  150%— 10 
points;  or 

(C)  150%  or  more — 15  points. 

(iv)  The  intermediary  will  require,  as 
a  condition  of  eligibility  for  a  loan  to  an 
ultimate  recipient  from  Agency  IRP  loan 
funds,  that  the  ultimate  recipient  certify 
in  writing  that  it  will  employ  the 
following  percentage  of  its  workforce 
from  members  of  families  with  income 
below  the  poverty  line: 

(A)  At  least  10%  but  less  than  20%  of 
the  workforce — 5  points; 

(B)  At  least  20%  but  less  than  30%  of 
the  workforce — 10  points:  or 

(C)  30%  of  the  workforce  or  more — 15 
points. 

(v)  The  intermediary  has  a 
demonstrated  record  of  providing 
assistance  to  members  of 
underrepresented  groups,  has  a  realistic 
plan  for  targeting  loans  to  members  of 
underrepresented  groups,  and,  based  on 
the  intermediary's  record  and  plans,  it 
is  expected  that  the  following 
percentages  of  its  loans  made  from 
Agency  IRP  loan  funds  will  be  made  to 
entities  owned  by  members  of 
underrepresented  groups: 

(A)  At  least  10%  but  less  than  20%— 
5  points: 

(B)  At  least  20%  but  less  than  30%— 
10  points;  or 

(C)  30%  or  more — 15  points. 

(vi)  The  population  of  the  service  area 
according  to  the  most  recent  decenial 
census  was  lower  than  that  recorded  by 
the  previous  decenial  census  by  the 
following  percentage: 

(A)  At  least  10  percent  but  less  than 
20  percent — 5  points: 

(B)  At  least  20  percent  but  less  than 
30  percent — 10  points:  or 

(C)  30  percent  or  more — 15  points. 

(3)  Intermediary  contribution.  All 
assets  of  the  IRP  revolving  fund  will 
serve  as  security  for  the  IRP  loan,  and 
the  intermediary  will  contribute  funds 
not  derived  horn  the  Agency  into  the 
IRP  revolving  fund  along  with  the 
proceeds  of  the  IRP  loan.  The  amount  of 
non-Agency  derived  funds  contributed 
to  the  IRP  revolving  fimd  will  equal  the 
following  percentage  of  the  Agency  IRP 
loan: 

(i)  At  least  5%  but  less  than  15%— 15 
points: 

(ii)  At  least  15%  but  less  than  25%— 
30  points;  or 

(iii)  25%  or  more — 50  points. 

(4)  Experience.  The  intermediary  has 
actual  experience  in  making  and 
servicing  commercial  loans,  with  a 
successful  record,  for  the  following 
number  of  full  years: 
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(i)  At  least  1  but  less  than  3  years — 
5  points: 

(ii)  At  least  3  but  less  than  5  years — 
10  points: 

(iii)  At  least  5  but  less  than  10  years — 
20  points:  or 

(iv)  10  or  more  years — 30  points. 

(5)  Community  representation.  The 
service  area  is  not  more  than  14 
counties  and  the  intermediary  utilizes 
local  opinions  and  experience  by 
including  community  representatives  on 
its  board  of  directors  or  equivalent 
oversight  board.  For  purposes  of  this 
section,  community  representatives  are 
people,  such  as  dvic  leaders,  business 
representatives,  or  bankers,  who  reside 
in  the  service  area  and  are  not 
employees  of  the  intermediary.  Points 
will  be  assigned  as  follows: 

(i)  At  least  10%  but  less  than  40%  of 
the  board  members  are  community 
representatives — 5  points: 

(ii)  At  least  40%  but  less  than  75%  of 
the  boerd  members  are  community 
representatives — 10  points:  or 

(iii)  At  least  75%  of  the  board 
members  are  commimity 
representatives — 15  points. 

(6)  Administrative.  The  Administrator 
may  assign  up  to  35  additional  points  to 
an  application  to  account  for  the 
following  items  not  adequately  covered 
by  the  other  priority  criteria  set  out  in 
this  section.  The  items  that  may  be 
considered  are  the  amount  of  funds 
requested  in  relation  to  the  amount  of 
need:  a  particularly  successful  business 
development  record;  a  service  area  with 
no  other  IRP  coverage:  a  service  area 
with  severe  economic  problems,  such  as 
communities  that  have  remained 
persistently  poor  over  the  last  60  years 
or  have  experienced  long-term 
population  decUne  or  job  deterioration: 
a  service  area  with  emergency 
conditions  caused  by  a  natural  disaster 
or  loss  of  a  major  industry;  a  work  plan 
that  is  in  accord  with  a  strategic  plan, 
particularly  a  plan  prepared  as  part  of 

a  request  for  an  Empowerment  Zone/ 
Enterprise  Community  designation:  or 
excellent  utilization  of  a  previous  IRP 
loan. 

H4374.346--4274.34a    (Itoearved] 

§4174.360    Lettor  o(  condMonSk 

If  the  Agency  is  able  to  make  the  loan, 
it  will  provide  the  intermediary  a  letter 
of  conditions  listing  all  requirements  for 
the  loan.  Immediately  after  reviewing 
the  conditions  and  requirements  in  the 
letter  of  conditions,  the  intermediary 
should  complete,  sign  and  return  the 
form  provided  by  the  Agency  indicating 
the  intermediary's  intent  to  meet  the 
conditions.  If  certain  conditions  cannot 
be  met,  the  intermediary  may  propose 


alternate  conditions  to  the  Agency.  The 
Agency  loan  approval  official  must 
concur  with  any  changes  made  to  the 
initially  issued  or  proposed  letter  of 
conditions  prior  to  acceptance. 

M  4274.361— 4274.364    [ReoenMdl 

14274.366    Loan  ^)pro««l  and  obUgetkig 
tunde. 

The  loan  will  be  considered  approved 
on  the  date  the  signed  copy  of  the 
obligation  of  funds  dociunent  is  mailed 
to  the  intermediary.  The  approving 
official  may  request  an  obUgation  of 
funds  when  available  and  according  to 
the  following:^ 

(a)  The  obu^tion  of  funds  document 
may  be  executed  by  the  loan  approving 
official  providing  the  intermediary  has 
the  legal  authority  to  contract  for  a  loan 
and  to  enter  into  required  agreements, 
and  has  signed  the  obligation  of  funds 
document 

(b)  An  obligation  of  funds  established 
for  an  intermediary  may  be  transferred 
to  a  diffiarent  (sub^tuted)  intermediary 
provided: 

(1)  The  substituted  intermediary  is 
eligible  to  receive  the  assistance 
approved  for  the  original  intermediary: 

(2)  The  substitutea  intermediary  be«rs 
a  close  and  genuine  relationship  to  the 
original  intermediary:  and 

(3)  The  need  for  and  scope  of  the 
project  and  the  purposes  for  which 
Agency  IRP  loan  funds  will  be  used 
remain  substantially  imchanged. 

14274.366    Loandoaing. 

(a)  At  loan  closing,  the  intermediary 
must  certify  to  the  following: 

(1)  No  major  changes  have  been  made 
in  the  work  plan  except  those  approved 
in  the  interim  by  the  Agency. 

(2)  All  requirements  of  the  letter  of 
conditions  have  been  met. 

(3)  There  has  been  no  material  change 
in  the  intermediary  nor  its  financial 
condition  since  the  issuance  of  the  letter 
of  conditions.  If  there  have  been 
changes,  they  must  be  explained.  The 
changes  may  be  waived,  at  the  sole 
discretion  of  the  Agency. 

(4)  That  no  claim  or  hens  of  laborers, 
materialmen,  contractors, 
subcontractors,  suppliers  of  machinery 
and  equipment,  or  other  parties  are 
pending  against  the  seouity  of  the 
intermediary,  and  that  no  suits  are 
pending  or  threatened  that  would 
adversely  affect  the  seouity  of  the 
intermediary  when  the  seciuity 
instruments  are  filed. 

(b)  The  processing  officer  will 
approve  only  minor  changes  which  do 
not  materially  affect  the  project,  its 
capacity,  employment,  original 

f>rojections,  or  credit  factors.  Changes  in 
egal  entities  or  where  tax  consideration 


are  the  reeson  for  change  will  not  be 
approved. 

114274.367—4274.360    [Reserved] 

14274.361    Requeslatomakeloanato 


(5)  Such  other  information  as  the 
Agency  may  request  on  specific  cases. 

$§4274.362-^274.372    [Reaerved] 


(a)  An  intermediary  may  use  revolved 
funds  to  make  loans  to  ultimate 
recipients  without  obtaining  prior 
Agency  concurrence.  When  an 
intermediary  proposes  to  use  Agency 
IRP  loan  funds  to  make  a  loan  to  an 
ultimate  recipient,  and  prior  to  final 
approval  of  such  loan.  Agency 
concurrence  is  required. 

(b)  A  request  for  Agency  concurrence 
in  approval  of  a  proposed  loan  to  an 
ultimate  recipient  must  include: 

(1)  Certification  by  the  intermediary 
that: 

(i)  The  proposed  ultimate  recipient  is 
eUgible  for  the  loan; 

(ii)  The  proposed  loan  is  for  eligible 
purposes; 

(iii)  The  proposed  loan  complies  with 
all  applicable  statutes  and  regulations; 

(iv)  The  ultimate  recipient  is  xmable 
to  finance  the  proposed  project  through 
commercial  credit  or  other  Federal, 
State,  or  local  programs  at  reasonable 
rates  and  terms;  and 

(v)  The  intermediary  and  its  principal 
officers  (including  immediate  family) 
hold  no  legal  or  financial  interest  or 
influence  in  the  ultimate  recipient,  and 
the  ultimate  recipient  and  its  principal 
officers  (including  immediate  family) 
hold  no  legal  or  financial  interest  or 
influence  in  the  intermediary  except  the 
interest  and  influence  of  a  cooperative 
member  when  the  intermediary  is  a 
cooperative: 

(2)  For  projects  that  meet  the  criteria 
for  a  Class  I  or  Class  D  environmental 
assessment  or  environmental  impact 
statement  as  provided  in  subpart  G  of 
part  1940  of  this  title,  a  completed  and 
executed  request  for  environmental 
information  on  a  form  provided  by  the  . 
Agency: 

(3)  All  comments  obtained  in 
accordance  with  §  4274.337(a), 
regarding  intergovernmental 
consultation; 

(4)  Copies  of  sufficient  material  fit>m 
the  ultimate  recipient's  application  and 
the  intermediary's  related  files,  to  allow 
the  Agency  to  determine  the: 

(i)  Name  and  address  of  the  ultimate 
recipient: 

(ii)  Loan  purposes; 

(iii)  Interest  rate  and  term; 

(iv)  Location,  nature,  and  scope  of  the 
project  being  financed: 

(v)  Other  fimding  included  in  the 
project:  and 

(vi)  Nature  and  lien  priority  of  the 
collateral. 


§4274.373 

Any  appealable  adverse  decision 
made  by  the  Agency  which  affects  the 
intermediary  may  be  appealed  in 
accordance  with  USDA  appeal 
regulations  found  at  7  CFR  part  11. 

§§4274.374—4274.380    [Reaerved] 

§  4274.381    Exception  authority. 

The  Adininistrator  may,  in  individual 
cases,  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  any 
applicable  law,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect 
USDA's  interest. 

§§4274.382—4274.399    [Reserved] 

§4274.400    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  0MB  control 
number  0570-0021  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507). 

Dated:  January  9, 1998. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 
IFR  Doc.  98-3044  Filed  2-5-98;  8:45  ara) 

BtLUNQ  COOC  M1»-«Y-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Sarvica 

9  CFR  Part  93 
[Docket  Na  97-104-1] 

Specifically  Approved  Statea 
Authorized  to  Racaiva  IMarea  and 
Stalliona  Imported  from  Regiona 
Where  CEM  Exiata 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding 
Oklahoma  to  the  lists  of  States  approved 
to  receive  certain  mares  and  stallions 
imported  into  the  United  States  from 
regions  affected  with  contagious  equine 
metritis  (CEM).  We  are  taking  this  action 
because  Oklahoma  has  entered  into  an 
agreement  with  the  Administrator  of  the 


Animal  and  Plant  Health  Inspection 
Service  to  enforce  its  State  laws  and- 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  required  by  Federal 
regulations,  to  further  ensure  the  horses' 
freedom  from  CEM.  This  action  relieves 
unnecessary  restrictions  on  the 
importation  of  marbs  and  stallions  from 
regions  where  CEM  exists. 
DATES:  This  rule  will  be  effective  on 
April  7. 1998  unless  we  receive  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  on 
or  before  March  9, 1998. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  conunents  or 
notice  of  intent  to  submit  adverse 
comments  to  Docket  No.  97-104-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  submission 
refers  to  Docket  No.  97-104-1. 
Submissions  received  may  be  inspected 
at  USDA,  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  conunents  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt,  Senior  Staff  Veterinarian, 
Animals  Program,  National  Center  for 
Import  and  Export,  VS.  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231,  (301)  734-8423;  or  e-mail: 
dvogt@aphis.usda.gov. 
SUPPt-EMENTARY  INFORMATION: 

Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  93  and  referred 
to  below  as  the  regulations),  among 
other  things,  prohibit  or  restrict  the 
importation  of  certain  animals, 
including  horses,  into  the  United  States 
to  protect  U.S.  livestock  from 
communicable  diseases.  Section 
93.301(c)(1)  prohibits  the  importation  of 
horses  into  the  United  States  from 
certain  regions  where  contagious  equine 
metritis  (CEM)  exists.  Section 
93.301(c)(2)  lists  categories  of  horses 
that  are  excepted  from  this  prohibition, 
including,  in  §93.301(c)(2)(vi),  horses 
over  731  days  of  age  imported  for 
permanent  entry  if  the  horses  meet  the 
requirements  of  §  93.301(e). 

One  of  the  requirements  in  §  93.301(e) 
is  that  mares  and  stallions  over  731  days 
old  imported  from  regions  where  CEM 
exists  for  permanent  entry  must  be 
consigned  to  States  listed  in 
§  93.301(h)(6),  for  stallions,  or  in 


§  93.301(h)(7),  for  mares.  These  States 
have  been  approved  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
receive  stallions  or  mares  over  731  days 
of  age  from  a  region  where  CEM  exists 
because  the  States  have  entered  into  a 
written  agreement  with  the 
Administrator,  APHIS,  to  enforce  State 
laws  and  regulations  to  control  CEM, 
and  the  States  have  agreed  to 
quarantine,  test,  and  treat  mares  and 
stallions  over  731  days  of  age  from  a 
region  where  CEM  exists  in  accordance 
with  §  93.301(e)  of  the  regulations. 

Oklahoma  has  entered  into  a  written 
agreement  with  the  Administrator  of 
APHIS  and  has  agreed  to  comply  with 
all  the  requirements  in  §  93.301(e)  for 
importing  mares  and  stallions  over  731 
days  old  from  regions  where  CEM 
exists.  This  direct  final  rule  will, 
therefore,  add  Oklahoma  to  the  list  of 
States  in  §§  93.301(h)(6)  and  (h)(7) 
approved  to  receive  certain  stallions  and 
mares  imported  into  the  United  States 
from  regions  where  CEM  exists. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  withiR^O  days  of  publication 
of  this  direct  •fiTial  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 
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ExacutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  anticipate  that  fewer  than  20 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of 
Oklahoma  annually  from  regions  where 
CEM  exists.  Approximately  200-300 
mares  and  stallions  over  731  days  old 
from  regions  where  CEM  exists  were 
imported  into  approved  States  in  fiscal 
year  1996.  During  this  same  period, 
approximately  3,243  horses  of  all 
classes  were  imported  into  the  United 
States  from  countries  other  than  Canada 
and  Mexico  through  air  and  ocean  ports; 
approximately  18.223  horses  were 
imported  from  Canada;  and, 
approximately  10,079  horses  were 
imported  ftom  Mexico. 

Under  these  drcunutances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExamtiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12968 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Fart  93 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  93  is 
amended  as  follows: 


PART  93— IMPORTATIGN  OF  CERTAM 
ANIMALS,  BIROS,  AND  POULTRY, 
AND  CERTAIN  ANHMAL,  BIRD,  AND 
POULTRY  PROOUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Anthority:  7  U.S.C  1622: 19  U.S.C  1306: 
21  U.S.C  102-105.  111.  114a,  134a,  134b. 
134c.  134d.  134f.  13S.  136.  and  136a:  31 
U.S.C  9701:  7  CFR  2.22.  2.80.  and  371.2(d). 

163.301    [Amended] 

2.  Section  93.301  is  amended  as 
follows: 

a.  In  paragraph  (b)(6).  by  adding,  in 
alphabetical  order.  "The  State  of 
Oklahoma". 

b.  In  paragraph  (hM7).  by  adding,  in 
alphabetical  order,  "The  State  of 
Oklahoma". 

Done  in  Washington.  DC.  this  2nd  day  of 
February  1998. 
CraigA.  Kaed. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  98-3045  Filed  2-5-98:  8:45  am) 
■NXWOOOOC  M10-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-219-AD:  Amendment 
39-10309:  AO  96-03-17] 

RIN  2120-nAA64 

Airworthiness  Directives;  British 
Aerospace  Model  HS  748  Series 
Airplanes 

AOanCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  HS  748  series  airplanes.  This 
action  requires  repetitive  inspections  to 
detect  discrepancies  of  the  gust  lodes  of 
the  flight  control  system,  re-rigging  of 
the  gust  lock  system;  and  corrective 
action,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  failure  of 
the  flight  control  gust  lock  system, 
which  could  result  in  reduced 
controllability  of  the  airplane. 


0ATE8:  Effective  February  23, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
23, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9, 1998. 

AD0RE88E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
219-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  AI(R) 
American  Support.  Inc..  13850 
McLearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington.  IX:. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPt-EMBTTARY  INFORMATKM:  The  Qvil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all  British 
Aerospace  Model  HS  748  series 
airplanes.  The  CAA  advises  that 
investigation  of  an  incident  revealed 
deHciencies  in  the  rigging  of  the  flight 
control  gust  lock  system.  These 
deficiencies,  if  not  corrected,  could 
result  in  failure  of  the  gust  lock  system, 
and  consequent  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Alert  Service  Bulletin  HS748- 
A27-128.  dated  December  20. 1996, 
which  describes  procedures  for  two 
types  of  repetitive  inspections  to  detect 
discrepancies  of  the  gust  locks  of  the 
flight  control  system;  re-rigging  of  the 
gust  locks  is  included  as  part  of  the 
second  inspection.  The  alert  service 
bulletin  also  describes  procedures  for 
corrective  actions,  if  necessary.  The 
CAA  classified  this  alert  service  bulletin 
as  mandatory  and  issued  British 
airworthiness  directive  008-12-96  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  actions  specified  in  the  alert 
service  bulletin  described  previously. 

Coetlngipact 

None  of  the  Model  HS  748  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U.  S.  opmators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue.  it  would  require 
approximately  32  work  hours  to 
accomplish  the  initial  inspections,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $1,920  per  airplane, 
per  inspection  cycle. 

Determinatimi  irf' Rule's  Effisctive  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
uimecessary  and  the  amendment  may  be 
made  effiective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  conunents  are  invited  on  this 


rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei^  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul^tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-219-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the.  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-17    British  Aerospace  RegiomaJ 
Aircraft  (Formerly  Britiifa  Aerospace, 
Aircraft  Group):  Amendment  39-10309. 
Docket  97-NM-219-AD. 

Applicability:  All  Model  HS  748  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^ilure  of  the  gust  loclu  of  the 
flight  control  system,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
discrepancies  (improper  gaps  or  failure  of  the 
'pull  down'  check]  of  the  aileron,  rudder,  and 
elevator  gust  locks,  in  accordance  with  Part 
1  of  the  Accomplishment  Instructions  of 
Jetstream  Alert  Service  Bulletin  HS748-A27- 
128,  dated  December  20, 1996. 

(1)  If  no  disa'epancy  is  detected,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  750 
flight  hours.       . 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  accomplish  the  actions 
required  by  paragraph  (b)  of  this  AD. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  750  flight  hours. 
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(b)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  prior  to  the  accumulation  of  750 
flight  hours  after  the  accomplishment  of  the 
actions  required  by  paragraph  (a)  of  this  AD: 
Perform  an  inspection  to  detect  discrepancies 
(excessive  wear  or  play,  improper  alignment 
or  adjustment,  or  improper  clearances)  of  the 
aileron,  rudder,  and  elevator  gust  locks;  and 
re-rig  the  gust  lock  system;  in  accordance 
with  Part  2  of  the  Accomplishment 
Instructions  of  Jetstream  Alert  Service 
Bulletin  HS748-A27-128,  dated  December 
20. 1996. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  and  re-rigging  required  by 
paragraph  (b)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1.500  flight  hours. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
alert  service  bulletin.  Thereafter,  repeat  the 
inspection  and  re-rigging  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  1.500  flight  hours. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princi[>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 


1 2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  HS746- 
A27-128.  dated  December  20. 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 
part  SI.  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  McLearen 
Road,  Herodon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washiiigton;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

Note  ii  The  subfect  of  this  AD  is  addressed 
in  British  airworthiness  directive  008-12-96. 

(f)  This  amendment  becomes  effective  on 
February  23. 1998. 

Issued  in  Renton.  Washington,  on  January 
30.  1998. 
DuveU  M.  Padvaon. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(PR  Ooc.  96-2822  Filed  2-5-98: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  96-NM-26»-AO;  Anwndnwnt 
3»-10310;  AO  96-03-iq 

RIN212a-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  and  0070  Series 
Airplanes 

AOBCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F28 
Mark  0100  and  0070  series  airplanes, 
that  currently  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  information  that  will  enable  the 
flightcrew  to  identify  failures  of  the 
emergency  direct  current  (DC)/ 
alternating  current  (AC)  bus  power 
supply  and  to  take  appropriate 
corrective  actions.  This  amendment 
requires  a  new  terminating  modification 
for  the  existing  AFM  revisions.  This 
amendment  also  requires  a  new  AFM 
revision  to  inform  the  flightcrew  that, 
under  certain  conditions,  an  "EMER  DC 
BUS"  warning  on  the  multi-function 
display  unit  (MFDU)  will  occur,  and  to 
take  appropriate  corrective  actions.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failures  of  the  emergency  DC/ 
AC  bus  powrer  supply,  which  could 
reduce  the  ability  of  the  flightcrew  to 
control  the  airplane. 
DATES:  Effective  March  23. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
1998. 

AODRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department.  P.  O.  Box  75047. 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  DliDcket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116.  FAA. 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPiaiENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-21-10, 
amendment  39-9396  (60  FR  53110, 
October  12, 1995).  which  is  applicable 
to  all  Fokker  Model  F28  Mark  0100  and 
0070  series  airplanes,  was  published  in 
the  Federal  Register  on  January  16, 
1997  (62  FR  2324).  The  action  proposed 
to  supersede  AD  95-21-10  to  continue 
to  require  revising  the  Abnormal  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  include  information  that  will 
enable  the  flightcrew  to  identify  failures 
of  the  emergency  direct  current  (DC)/ 
alternating  current  (AC)  btis  power 
supply  and  to  take  appropriate 
corrective  actions.  The  action  also 
proposed  to  require  a  modification  of 
the  DC  bus  transfer  system,  which 
would  terminate  the  existing 
requirements  for  the  AFM  revisions.  In 
addition,  the  action  proposed  to  require 
revising  the  Abnormal  Procedures 
Section  of  the  AFM  to  inform  the 
flightcrew  that  an  "EMER  DC  BUS" 
warning  on  the  multi-function  display 
unit  (N^nXZ)  will  occtu*  when  the 
emergency  DC  bus  is  transferred  to 
battery  power,  and  to  take  appropriate 
corrective  actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Revise  Cost  Impact 
Information 

One  commenter  supports  the 
proposed  rule,  but  estimates  that  the 
modification  required  by  this  AD  will 
cost  $4,250  per  airplane,  which  is  more 
than  the  $3,380 per  airplane  estimate  in 
theproposed  rule. 

The  FAA  infers  that  the  commenter 
requests  that  the  cost  impact 
information  for  this  AD  be  revised.  The 
FAA  agrees  that  cost  impact  of  the 
required  modification  is  more  than  the 
estimated  $3,380  per  airplane  contained 
in  the  proposed  rule.  Since  issuance  of 
the  Notice  of  Proposed  Rulemaking 
(NPRM),  Fokker  has  issued  Service 
Bulletin  SBFlOO-24-032,  Revision  1, 
dated  April  25. 1997.  and  Revision  2. 
dated  July  28. 1997,  to  correct  minor 
errors,  and  to  revise  the  work  hour 
estimates  and  part  cost  estimates  for 
accomplishment  of  the  modification. 
The  estimate  for  accomplishment  of  Part 
1  of  the  Accomplishment  Instructions  of 
the  service  bulletin  has  been  changed 


firom  17  work  hours  to  22  work  hours, 
and  the  estimate  for  accomplishment  of 
Part  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin  has 
been  changed  from  5  work  hours  to  13 
work  hours.  In  addition,  the  estimate  for 
parts  costs  has  been  changed  from  a 
range  of  $160  to  $2,360,  to  a  range  of 
$160  to  $2,580.  The  FAA  has  revised  the 
cost  impact  information,  below, 
accordingly. 

The  FAA  has  determined  that 
accomplishment  of  the  modification  in 
accordance  with  the  original  issue. 
Revision  1.  or  Revision  2  of  Fokker 
Service  Bulletin  SBFlOO-24-032 
adequately  addresses  the  identified 
unsafe  condition.  Therefore,  this  AD  has 
been  revised  to  include  Fokker  Service 
Bulletin  SBFlOO-24-032,  Revision  1. 
dated  April  25, 1997,  and  Revision  2, 
dated  July  28, 1997.  as  additional 
sources  of  service  information. 

Request  To  Extend  Compliance  Time 
for  Modification 

The  Air  Transport  Association  (ATA) 
of  America,  on  l>ehalf  of  one  of  its 
members,  requests  that  the  compliance 
time  for  accomplishing  the  modification 
be  extended  from  the  proposed  12 
months  to  18  months.  The  commenter 
states  that  if  it  is  forced  to  meet  the 
proposed  12-month  compliance 
schedule,  approximately  20  of  the  40 
affected  airplanes  in  its  fleet  would 
require  modification  in  a  line 
environment  or  during  unscheduled 
heavy  maintenance  visits.  The 
commenter  noted  that  this  would  result 
in  significant  additional  costs.  In 
addition,  the  commenter  states  that  the 
modification  would  be  difficult  to 
accomplish  during  routine  overnight 
line  station  maintenance  due  to  the 
complexity  of  the  task  and  accessibility. 
The  commenter  also  noted  that  the 
elapsed  time  to  accomplish  the 
modification  will  be  twice  the  service 
bulletin  estimate  of  8  hours,  since  only 
one  person  at  a  time  could  worif:  on  this 
modification.  The  commenter  further 
noted  that  only  three  diode  failures  have 
been  experienced  on  its  affected  fleet  of 
airplanes  since  operation  commenced  in 
1989.  The  commenter  considers  that 
this  relatively  low  failure  rate  also 
supports  its  request  for  an  extension  of 
the  compUance  time. 

The  FAA  does  not  conctir  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  imsafe  condition, 
but  the  manufacturer's  and  foreign 
airworthiness  authority's 
recommendations  as  to  an  appropriate 


compliance  time,  the  availability  of 
required  parts,  and  the  practical  aspect 
of  installing  the  required  modification 
within  an  interval  of  time  that  parallels 
the  normal  scheduled  maintenance  for 
the  majority  of  affected  operators.  The 
FAA  has  determined  that  the 
compliance  time,  as  proposed, 
represents  the  maximum  interval  of 
time  allowable  for  the  affected  airplanes 
to  continue  to  operate  prior  to 
accomplishing  the  required  ~ 

modification  without  compromising 
safety.  The  commenter  has  not  provided 
data  to  substantiate  why  an  extension  of 
the  compliance  time  would  not 
compromise  safety.  The  failure  rate  data 
of  a  single  operator  does  not 
substantiate  why  an  extension  of  the 
compliance  time  would  not  compromise 
safety. 

In  consideration  of  all  of  these  factors, 
and  in  consideration  of  the  amount  of 
time  that  has  already  elapsed  since 
issuance  of  the  original  NPRM,  the  FAA 
has  determined  that  further  delay  of  this 
modification  is  not  appropriate. 
However,  under  the  provisions  of 
paragraph  (g)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compUance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety.  _ 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Cost  Impact 

There  are  approximately  132  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  95-21-10  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  $7,920.  or 
$60  per  airplane. 

The  mooification  of  the  DC  bus 
transfer  system  that  is  required  by  this 
new  AD  will  take  approximately  22 
(Part  1  of  the  Accomplishment 
Instructions  of  the  service  bulletin)  or 
13  (Part  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin) 
work  hours  per  airplane  to  accomplish. 


at  an  average  labor  rate  of  $60  per  work 
hour.  The  cost  of  required  parts  will 
range  from  $160  to  as  much  as  $2,580 
per  airplane.  Based  on  these  figiires,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  between  $940  and 
$3,900  per  airplane. 

The  AFM  revision  that  is  required  by 
this  new  AD  would  take  approximately 
1  work  hour  {>er  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figiu-es.  the  cost 
impact  of  the  AFM  revision  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $7,920,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
ExiBcutive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
imp>act,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40113.  44701. 
fM.l3    [Aimnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9396  (60  FR 
53110.  October  12. 1995).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10310,  to  read  as 
follows: 

«e-03-18    Fokker  Docket  9fr-NM-269-AD. 
Supersedes  AD  95-21-10.  Amendment 
39-9396. 

Applicability:  All  Model  F28  Mark  0100 
and  0070  series  airplanes,  certificated  in  any 
category. 

N«le  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  %vith  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failures  of  the  emergency  direct 
current  (DC)/altemating  current  (AC)  bus 
power  supply,  which  could  reduce  the  ability 
of  the  flightcrew  to  control  the  airplane, 
accomplish  the  following: 


■t  of  ActioM  Raquirad  by  AO  95- 
21-10,  Aiendmenl  39-9396 


I  2:  For  Model  F28  Mark  0070  series 
airplanes,  on  which  the  procedures  spiecified 
in  Fokker  Service  Bulletins  SBFlOO-24-033 
and  SBF 100-24-034  have  been 
accomplished,  the  AFM  revisions  required  by 
paragraphs  (a),  (b).  and  (c)  of  this  AD  may  be 
removed  from  the  AFM. 

Note  3:  For  Model  F28  Mark  0100  series 
airplanes,  on  which  the  procedures  specified 
in  Fokker  Service  Bulletin  SBFlOO-24-030 
have  not  been  accomplished,  or  on  which  the 
procedures  specified  in  Fokker  Service 
Bulletin  SBFlOO-24-033  have  been 
accomplished:  the  AFM  revisioiu  required  by 
paragraphs  (a),  (b).  and  (c)  of  this  AD  may  be 
removed  from  the  SFM. 

(a)  For  all  airplanes:  Within  7  days  after 
October  27. 1995  (the  effective  date  of  AD 
95-21-10.  amendment  39-9396).  revise  the 
Abnormal  Procedures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  statement.  This  noay  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"SecdMi  4— Ahnomal  Procadurea 

Add  to  Sub-saction  4.04 — Electrical  Power 

STANDBY  ANNUNCIATOR  PANEL  RED  AC 
SUPPLY  LIGHT  "ON" 

On  overhead  electrical  panel: 

GEN  LOAD CHECK 

•  If  all  generator  loads  are  approximately 
sero: 

LOSS  OF  AC  SUPPLY 

PROCEDURE > APPLY 

•  If  not  all  generator  loads  are  approximately 
zero: 

DC  EMER  BUS  SUPPLY  TRU3 

ORCUrr  BREAKER CHECK 

•  If  circuit  breaker  has  tripped: 
DC  EMER  BUS  SUPPLY  TRU3 

CIRCUIT  BREAKER RESET 

— If  reset  is  unsuccessful: 

L  and  R  AUDIO...„ ALTN 

Anticipate  the  effects  of  an  eventual  EMER 
DC  BUS  failure,  see  EMER  DC  BUS  FAULT 
procedure. 

•  If  circuit  breaker  has  not  tripped: 

L  and  R  AUDIO ALTN 

Anticipate  the  effects  of  an  eventual  EMER 
DC  BUS  failure,  see  EMER  DC  BUS  FAULT 
procedure." 

(b)  For  all  airplanes:  Within  7  days  after 
October  27. 1995.  revise  the  Normal 
Procedures  Section  of  the  FAA -approved 
AFM  to  include  the  following  statement.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Sactioa  S— Nonnal  Prooaduraa 

Insert  in  front  of  Sub-section  5.01.01 — Take- 
off 

•  After  engine  start,  select  the  Standby 
Annunciator  Panel  (SAP)  backup  mode  ON 
via  the  BACKUP  p/b  at  the  SAP. 

•  Keep  the  SAP  in  the  backup  mode  tat  the 
whole  duration  of  flight  until  engine 
shutdown. 

•  Monitor  the  SAP. 

Nolr.  Failure  conditions  as  presented  on 
the  SAP  bypass  the  Flight  Warning  Computer 
(FWC)  are  not  subject  to  alert  inhibition.  Be 
aware  that  the  red  LG  light  on  the  SAP  will 
illuminate  in  case  one  or  both  thrustleverfs) 
are  below  the  minimum  take-off  position  and 
the  landing  gear  is  not  down." 

(c)  For  all  Model  F28  Mark  0070  series 
airplanes:  and  Model  F28  Mark  0100  series 
airplanes,  in  pre-SBFl0O-24-OO9 
configuration  or  in  post  SBFlOO-24-030 
configuration:  Within  7  days  after  October 
27.  1995.  revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  to  include 
the  following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"SectioD  4 — Aboornal  Procedurea 

Add  to  Sub-section  4.04 — Electrical  Power 

ERRATIC  ELECTRICAL  SYSTEM 
BEHAVIOR 

In  case  of  continuous  rattling  sound, 
caused  by  the  fast  switching  of  relays  and 
accompanied  by  blanking  or  erratic  behavior 
of  the  three  displays  on  the  electric  panel: 
BATTERIES. ..SELECT  MOMENTARILY  OFF. 


THEN  ON 

AFFECTED  SYSTEMS RESTORE  IF  REQD 

If  the  red  AC  SUPPLY  light  on  die  SAP 
comes  ON: 

SAP  RED  AC  SUPPLY  UGHT  ON' 

PROCEDURE J^PPLY" 

New  Adioas  Reqairad  by  Thk  AD 

(d)  For  Model  F28  Mark  0070  and  0100 
series  airplanes,  as  listed  in  Fokker  Service 
Bulletin  SBFlOO-24-032.  dated  September 
12, 1996,  or  Revision  1,  dated  April  25. 1997, 
or  Revision  2,  dated  )uly  28, 1997:  Within  12 
months  after  the  effective  date  of  this  AD. 
modify  the  DC  bus  transfer  system  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-032.  dated  September  12. 1996; 
or  Revision  1.  dated  April  25. 1997;  or 
Itevision  2,  dated  July  28, 1997.  Prior  to 
further  fli^t  following  accomplishment  of 
this  modification,  accomplish  paragraph  (e) 
of  this  AD. 

Note  4:  For  Fokker  Model  F28  Mark  0070 
series  airplanes.  Fokker  Service  Bulletin 
SBFlOO-24-032  recommends  prior  or 
concurrent  accomplishment  of  the 
procedures  specified  in  Fokker  Service 
BuIleUn  SBFlOO-24-034.  dated  October  17, 
1995,  or  Revision  1,  dated  September  12, 
1996  (which  is  currently  required  by  AD  96- 
26-03.  amendment  39-9866). 

(e)  Revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  to  include 
the  following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  die  AFM. 

"Section  4 — Abnormal  Procedures 

Sub-section  4.04.05 — Electrical  Power— Bu» 
Equipment  List 

Insert  a  marker  D  in  each  Bus  Equipment 
List  table,  at  the  top  of  the  column  marked: 
EMERGENCY— DC 

Add  the  following  note  at  the  beginning  of 
the  affected  sub-section: 

Note:  a    When  an  "EMER  DC  BUS"  fault 
is  presented  on  the  multi-function  display 
unit  (MFDU).  check  whether  the  electric 
panel  digital  readouts  are  operative. 

•  If  operative,  the  EMER  DC  bus  is 
supplied  from  the  battery  chargers  via  the 
batteries  for  90  minutes  and  all  services 
connected  to  this  bus  will  remain  available. 
After  this  time  period,  batteries  will  start  to 
discharge  and  the  effects  of  an  EMER  DC  BUS 
fault  should  then  be  expected. 

•  If  inoperative,  continue  with  the  EMER 
DC  BUS  FAULT  procedure. 

At  the  bottom  of  each  succeeding  page  (Bus 
Equipment  List  table)  of  sub-section  4.04.05, 
make  a  clear  reference  to  the  note  marked  D 
located  at  the  beginning  of  sub-section 
4.04.05." 

(0  Accomplishment  of  the  modification  in 
accordance  with  paragraph  (d)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a),  (b).  and  (c)  of 
this  AD.  After  the  modification  has  been 
accomplished,  the  previously  required  AFM 
revision  may  be  removed  from  the  hVM. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
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Transport  Airplane  Directorate.  Opeiatocs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  the  following  Foklter  service  bulletins, 
which  contain  the  specified  effective  pages: 


Sefvioe  ttuletin  referenced  and  date 

Page  No. 

Revisionlevel 

shown  on 

page 

Date  shown  on  page 

SBFlOO-24-032,  September  12. 1996 

SBFlOO-24-032.  Revision  1.  April  25.  1997 

SBFlOO-24-032.  Ftovision  2.  July  28. 1997 _ 

1-46 „ 

1-4.7-62  

5-6 ... 

1-2.  13.  15.  29-30 

3-4.  7-12.  14.  16-28,  31-62 

Original  

1 

Original  

1 

Original  

September  12. 1996. 
April  25.  1997. 
September  12,  1996. 
July  28,  1997. 
April  25,  1997. 
September  12,  1996. 

5-6 

This  incorporation  by  refiarence  was 
approved  by  the  Director  of  the  Federal 
Rraister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 1117 
ZN  Schiphol  Airport,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

Note  6:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1995- 
089/4,  dated  September  30, 1996. 

(j)  This  amendment  becomes  effiactive  on 
March  23, 1998. 

Issued  in  Renton,  Washington,  on  January 
30, 1998. 

Stewart  R.  Miller. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  98-2825  Filed  2-5-98;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwl  No.  97-8W-23-AD;  Amendmant 
30-10313;  AD  07-15-15] 

RIN2120^AA64 

Airworthinees  Directives;  Eurocopter 
France  Model  SA-365N.  SA-366N1, 
and  SA-366G1  Helicoptefs 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
97-15-15.  which  was  sent  previously  to 
all  known  U.S.  owners  and  op>erators  of 
Eurocopter  France  Model  SA-365N, 
SA-365N1.  and  SA-366G1  helicopters 


by  individual  letters,  lliis  AD  requires 
an  inspection  of  the  main  gearbox 
magnetic  plug  (magnetic  plug)  and  the 
main  gearbox  oil  filter  (oil  filter)  for 
ferrous  chips;  vibration  measurements, 
if  necessary;  and  replacement  of  the 
main  gearbox  if  a  specified  quantity  of 
ferrous  chips  are  discovered,  or  if 
^normal  vibrations  are  identified  at  a 
certain  frequency.  This  amendment  is 
prompted  by  two  recent  reports  of 
cracks  found  in  planetary  gear  shafts 
(gear  shafts)  in  main  gearboxes  that  have 
not  been  modified  in  accordance  with 
MOD  077244.  The  actions  specified  by 
this  AD  are  intended  to  detect  cracks  in 
the  gear  shaft  which  could  lead  to 
failure  of  the  gear  shaft,  failure  of  the 
transmission,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  February  23, 1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  97-15-15, 
issued  on  July  18, 1997,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  7, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-23- 
AD.  2601  Meacham  Blvd.,  Rocmi  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer. 
Rotorcraft  Standards  Staff,  Rotorcraft 
Directorate,  FAA,  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137.  telephone 
(817)  222-5296.  fax  (817)  222-5961. 
SUPPLBMENTARY  INFORMATION:  On  July 
18. 1997.  the  FAA  issued  priority  letter 
AD  97-15-15.  applicable  to  Eurocopter 
France  Model  SA-365N,  SA-365N1, 
and  SA-366G1  helicopters,  which 
requires  an  inspection  of  the  magnetic 


plug  and  the  oil  filter  for  ferrous  chips; 
vibration  measurements,  if  necessary; 
and  replacement  of  the  main  gearbox  if 
a  specified  quantity  of  ferrous  chips  are 
discovered,  or  if  abnormal  vibrations  are 
identified  at  a  certain  frequency. 

That  action  was  prompted  by  two 
recent  reports  of  cracks  foimd  in  gear 
shafts  in  main  gearboxes,  part  number 
(P/N)  365A32-600O-O0,  365A32-6O0O- 
02.  365A32-6001-00.  or  366A32-O001- 
00,  that  have  not  been  modified  in 
accordance  with  MOD  077244.  Upon 
inspection,  the  manufacturer  discovered 
that  13  main  gearbox  epicyclic  modules 
were  assembled  at  the  factory  with 
mismatched  planetary  gear  tooth  to  ring 
gear  radii.  This  produces  higher  than 
normal  gear  tooth  loading  stresses 
which  substantially  reduce  the  fatigue 
life  of  the  gear  shaft.  This  condition,  if 
not  corrected,  could  result  in  cracks  in 
the  gear  shaft,  failure  of  the 
transmission,  and  subsequent  loss  of 
control  of  the  helicopter. 

Eurocopter  France  has  issued  Telex 
Service  No.  0035/00188/97,  dated  July 
7,  1997,  and  Telex  Service  No.  00037/ 
00190/97,  dated  July  9,  1997,  which 
specify  checks  of  the  oil  filter  after  the 
last  flight  of  each  day  for  cracks;  and 
also  specify  performing  vibration 
measurements  if  metal  chips  are  found 
on  the  magnetic  plug  or  in  the  oil  filter, 
or  if  abnormal  vibrations  are  reported  by 
the  crew.  The  DGAC  classified  these 
service  telexes  as  mandatory,  and  issued 
AD  97-145-042(AB),  dated  July  10, 
1997,  and  AD  97-164-020(AB),  dated 
July  16, 1997. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  ofieration  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Direction 
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Generale  de  L'Aviation  Qvile  (DGAC)' 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  France  Model  SA-365N. 
SA-365N1.  and  SA-366G1  helicopters 
of  the  same  type  design,  the  FAA  issued 
priority  letter  AD  07-15-15  to  detect 
cracks  in  the  gear  shaft  which  could 
lead  to  failure  of  the  gear  shaft,  failure 
of  the  transmission,  and  subsequent  loss 
of  control  of  the  helicopter.  The  AD 
requires  an  inspection  of  the  magnetic 
plug  for  ferrous  chips  after  each  flight 
when  the  main  rotor  is  stopped,  and  an 
ins[>ection  of  the  oil  filter  for  ferrous 
chips  after  the  last  flight  of  each  day  or 
at  intervals  not  to  exceed  12  hours  time- 
in-service,  whichever  occurs  first.  If 
ferrous  chips  are  discovered  as  a  result 
of  either  inspection,  or  if  abnormal 
vibrations  are  reported  by  the  flight 
crew,  then  vibration  measurements 
must  be  performed  on  the  ground.  If 
vibration  levels  above  the  helicopter's 
basic  data  are  identified  at  a  frequency 
of  26.07  HZ,  or  if  an  accumulation  of 
ferrous  chips  found  on  the  magnetic 
plug  and  in  the  oil  filter  is  equal  to  or 
greater  than  an  area  of  0.08  in'  (50 
mm'),  removal  of  the  main  gearbox 
before  further  flight  and  replacement 
with  an  airworthy  main  gearbox  is 
required. 

Since  it  was  foiuid  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  18, 1997  to  all 
knoMm  U.S.  owners  and  operators  of 
Eurocopter  France  Model  SA-365N, 
SA-365N1,  and  SA-366G1  helicopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
■agister  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and,  thus,  was  not 

!>receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
ai]guments  as  they  may  desire. 


Communications  should  identify  the ' 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
suppOTts  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to        * 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
detemtined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption , 


List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  97-lS-lS    Eurocaptar  Fruoe: 

Amendment  39-10313.  Docket  No.  97- 
SW-23-AD. 
Applicability:  Model  SA-365N,  SA-36SN1, 
and  SA-366G1  helicopters,  with  main 
gearbox,  part  number  (P/N)  365A32-6000- 
00,  365A32-6000-02.  365A32-6001-00.  or 
366A32-0001-00,  installed,  but  not  modified 
in  accordance  with  MOD  077244,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  ftaragraph  (g)  to  request  approval 
nx>m  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  difierent 
actions  necessary  to  address  the  unsafe 
condiUon  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  in  the  gear  shaft  which 
could  lead  to  failure  of  the  gear  shaft,  failure 
of  the  transmission,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Following  each  flight,  when  the  main 
rotor  is  stop[>ed,  inspect  the  main  gearimx 
magnetic  plug  (magnetic  plug)  for  ferrous 
chips. 

(b)  Following  the  last  flight  of  each  day,  or 
at  intervals  not  to  exceed  12  hours  time-in- 
service,  whichever  occurs  first,  ins{>ect  the 
main  gearbox  oil  filter  (oil  filter)  for  ferrous 
chips. 

(c)  If  the  total  surfece  area  covered  by 
ferrous  chips  on  the  magnetic  plug  and  in  the 
oil  filter  is  equal  to  or  greater  than  0.06  in' 
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(SOmm^),  remove  the  main  gearbox  before 
further  flight  and  replace  with  an  airworthy 
main  gearbox. 

(d)  If  the  inspections  specified  in 
paragraph  (a)  or  (b)  of  this  AD  reveal  the 
presence  of  any  ferrous  chips  on  either  the 
magnetic  plug  or  in  the  oil  filter,  or  if 
abnwmal  vibrations  are  reported  by  the  flight 
crew,  then  perform  main  gearbox  vibration 
measurements  on  the  ground. 

Note  2:  MET  work  card  CT  05.53.00.221 
describes  an  appropriate  main  geartx)x 
vibration  measurement  technique  for  model 
SA-365N  and  SA-365N1  helicopters.  MET 
work  card  CT  05.53.00.220  is  applicable  for 
UKxlel  SA-366G1  helicopters. 

(e)  If  vibration  levels  above  the  helicopter's 
basic  data  are  identified  at  a  frequency  of 
26.07HZ,  replace  the  main  gearbox  with  an 
airworthy  gearbox  before  further  flight. 

Note  3:  Interpretation  of  results  is  made  by 
comparing  the  reading  with  previously 
obtained  data  when  the  aircraft  vibration 
level  was  acceptable  (i.e.,  reading  [wrformed 
upon  aircraft  acceptance  or  when  main 
gearimx  was  installed). 

(f)  Installation  of  MOD  077244  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcrafr 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Op»erators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcraft  Standards  Staff. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(h)  Special  flight  permits  will  not  be 
issued. 

(i)  This  amendment  becomes  effective  on 
February  23, 1998,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  97-15-15, 
issued  )uly  18, 1997,  which  contained  the 
requirements  of  this  amendment. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(France)  AD  97-145-042(AB).  dated  July  10, 
1997.  and  AD  97-164-020(AB),  dated  July 
16, 1997. 

Issued  in  Fort  Worth,  Texas,  on  January  30, 
1998. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Office. 

(FR  Doc.  98-2969  Filed  2-5-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[COD  96-004] 

Safety  Zonas,  Security  Zones,  and 
Special  \joca\  Regulations 

AQBICY:  Coast  Guard,  DOT. 
action:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  dociunent  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1, 
1997  and  December  31, 1997,  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  may 
not  have  been  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  October  1, 
1997  and  December  31, 1997,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  is  available  on 
request,  from  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  viewed  and 
copied  in  room  3406  of  the  same 
address  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  S.  Keane  at  (202) 
267-6233  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday. 
SUPPl^MENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Post 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTFs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
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stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Seciuity  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injiuy  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emei;gency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Roister  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  c^ligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  The  safety  zones,  special 
local  regulations  and  security  zones 
listed  in  this  notice  have  been  exempted 
from  review  under  Executive  Order 
12866  because  of  their  emergency 
nature.  Or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  plated 
in  effect  temporarily  during  the  period 
October  1, 1997  and  December  31, 1997, 
unless  otherwise  indicated. 

Dated:  February  2, 1998. 

Michael  L.  Emge, 

Commander,  U.S.  Coast  Guard,  Executive 
Secretary,  Marine  Safety  Council. 


COTP  docket 

Location 

Type 

Effective 
date 

Houston/Galveston  97-007  

Houston,  TX 

Safety  Zone     

1 1/12A97 

Houston/Galveston  97-006 

Houston,  TX „ 

Freeport,  TX 

San  Leon,  TX 

Safety  Zone 

12/14/97 

Houstonrtaalvestoo  MSU  97-107 

Safety  Zone 

11/25/97 

Houston/Galveston  MSU  97-109 

Safety  Zone 

12/8/97 

Huntington  97-006  

Kanawha  River,  M.  72.5  to  74.5 

Safety  Zone _ 

U/20/97 

6072 
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Quarterly  Report— Continued 


COTP  docket 

Location 

Type 

Effective 
date 

Jacksonville  97-053  

Amelia  island.  Florida 

Lwr  Mississippi  River,  M.  94  to  M.  95  

Port  Neches.  TX  

Security  Zone 

10^1/97 

Now  OrWinivi  97-01  fl            

Safety  Zone 

12/31/97 

Port  Arthur  98-01 

Safety  Zone 

12/6/97 

Port  ArttKir  dft-OS 

Port  Arthur,  TX — 

Sabine  Pass  Jetty  Charmel  

Safety  Zone 

12/25/97 

Port  Arthur  98-04                                         .    .„..„ 

Sfi<«^  Zone 

12/30/97 

San  Diego  97-006 

San  Diego  97-006 

San  Francisco  Bay  97-01 1  ~ 

San  Francisco  Bav  97—012                  

San  Diego,  CA ~. 

Missk)n  Bay.  San  Diego,  CA  ^ 

San  Francisoo  Bay,  CA  

San  FrarKtsco  Bav.  CA  

Safety  Zone 

10/3/97 

Safety  Zone „.... 

Safety  Zorw 

11/2«7 
10/9/97 

Safety  Zone 

10/11/97 

San  Francisco  Bay  97-013  „ 

San  Juan  97-053                 

San  Francisco  Bay,  CA  „ 

San  Juan  Puwto  Rico             

Safety  Zone 

10/11/97 

Safety  Zone 

10/28/97 

San  ,hMin  97-0W>        

San  Juan,  Puerto  Rico 

Safety  Zone 

11/5/97 

San  Juan  Puorto  Rico 

Safety  Zone 

11/6/97 

Ran  .hian  07— flAR                           

San  Juan,  Puerto  Rico 

Safety  Zone 

11/13/97 

.Ran  .liian  Q7-nM                                

San  Juan  PwKto  Rico 

Safety  Zone 

12/17/97 

San  Jtnn97-0RA               

San  Juan,  Puerto  Rico 

Safety  Zone 

12/21/97 

Dntnct  docket 
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01-97-102 
01-97-103 
01-97-103 
01-97-105 
01-97-106 
01-97-107 
01-97-108 
01-97-110 
01-97-114 
01-97-1 16 
01-97-117 
01-97-118 
01-97-119 
01-97-121 
01-97-122 
01-97-123 
01-97-129 
01-97-130 
01-97-132 
05-96-075 
05-97-078 
0&-97-0ei 
05-97-063 
05-97-068 
0&-97-0e9 
07-97-041 
07-97-050 
07-97-054 
08-97-047 
09-97-029 
09-97-030 
09-97-032 
11-97-011 
13-97-028 


Location 


Portland,  ME  

Gtastontxjry,  CT 

East  River,  NY  „ 

Uncasville,  CT 

Portland,  ME  „ 

PerKJbscol  River,  Bangor,  ME  .... 

Bangor,  ME  

Boston,  MA  „ 

Boston.  MA  

Bangor,  ME  ...... 

Portland,  ME  

Portland.  ME  

Bangor,  ME 

Bath,  ME  

Bath.  ME  

Hudson  River,  New  York  Hartxx 

East  River,  I4ew  York  

Portland,  ME  

Portland.  ME  ., , 

Ocean  Crty,  MD  

West  Point,  VA „ 

Cape  Fear  River,  NC  _. 

Cape  Fear  River,  NC „ 

Camp  Leteune,  NC  

Camp  Laieune,  NC  » 

Islamorada.  FL 

Broward  County,  Ftorida  

f*ompano  Beach.  Fkxida 

Galveston.  TX  

Grand  Haven.  Ml  

IHirKMS  Waterway  .... 

Chicago  River  

Cokxado  River 

Cokjmbia  River.  Richland,  WA  ... 


Type 


Safety  Zone 

Safety  Zone 

Security  Zorte  .. 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zone  .. 
Security  Zorw  .. 
Safety  Zone ..... 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zorw 

Safety  Zone ..... 
Security  Zone  .. 
Safety  Zone ..... 
Safety  Zone ..... 
Special  Local ... 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zorw 

Safety  Zone 

Special  Local ... 
Special  Local ... 
Special  Local ... 
Special  Local  ./: 

Safety  Zorw 

Security  Zones 

Safety  Zorw 

Special  Local ... 
Safety  Zone 


Effective 
date 


10/10/97 

10/5/97 

11/2/97 

10/12/97 

10/27/97 

10/17/97 

10/22/97 

11/1/97 

10/31/97 

11/12/97 

11/7/97 

12/5/97 

11/14/97 

12«/97 

12«/97 

12/31/97 

12/9/97 

12/19/97 

12/22/97 

10/11/97 

10/4/97 

11/1/97 

11/13«7 

12/14/97 

12/16/97 

10/4/97 

12/13/97 

12/14/97 

12/20/97 

10/28/97 

11/6/97 

12/31/97 

12/29/97 

12/31/97 


|FR  Doc.  9a-2984  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[00009-98-001] 

Drawt>ridge  Operation  Regulations; 
Atlantic  Intracoastal  Watemvay,  NC 

AOBUCY:  Coast  Guard,  IXDT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Fifth  Coast 
Guard  District  has  issued  a  temporary 
deviation  from  the  regulations 
governing  the  operation  of  the  Onslow 
Beach  Swing  Bridge  across  the  Atlantic 
Intracoastal  Waterway  (AICW),  mile 
240.7,  at  Camp  Lejeune,  North  Carolina. 
Beginning  at  7  a.m.  on  February  2. 
through  7  a.m.  on  February  5, 1998,  the 
bridge  will  be  maintained  in  the  closed 
position.  This  closure  is  necessary  to 
facilitate  extensive  repairs  and  maintain 
the  bridge's  operational  integrity. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  February  2^1998,  until  7  a.m. 
on  February  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 

SUPPLBIENTARY  INFORMATION:  The 
Onslow  Beach  Swing  Bridge  and 
adjoining  property  are  part  of  the 
Marine  Corps  Base  (USMC)  at  Camp 
Lejexme  military  reservation,  located 
adjacent  to  Jacksonville.  North  Carolina. 
On  December  11. 1997.  a  letter  was 
forwarded  to  the  Coast  Guard  by  the 
USMC  requesting  a  temporary  deviation 
from  the  nomial  operation  of  the  bridge. 
The  current  regulations  in  Title  33  Cc^e 
of  Federal  Regulations.  Section  117.5. 
require  the  Onslow  Beach  Swing  Bridge 
to  open  on  signal  at  aU  times. 

The  USMC  has  hired  contractors  to 
replace  the  submarine  cable  at  the 
bridge  that  was  unintentionally  cut  in 
May  1997,  and  to  make  various 
additional  repairs  to  eliminate 
mechanical  and  operational  problems 
the  bridge  has  experienced  since 
January  1997.  The  bridge  repairs  will 
immobilize  operation  of  the  swing 
bridge  entirely,  including  the  backup 
system  which  uses  hydraulic 
components  typically  used  when  the 
electrical  systems  are  non-operational. 
Additionally,  tug  boats,  cranes,  and 
barges  positioned  at  the  site  may 
impwde  vessel  traffic  that  could  pass 
under  the  bridge. 


In  the  winter  months,  the  AICW  is 
primarily  used  b^'conunercial  light- 
draft  vessels  and  tows  unable  to 
navigate  long  stretches  in  the  open 
ocean.  Based  on  bridge  logs  from  1993 
through  1997  for  the  mon3i  of  February, 
the  bridge  averaged  approximately  five 
openings  per  day  for  vessels.  The  USMC 
will  provide  wide  dissemination  of 
notification  to  the  public,  and  the  Coast 
Guard  has  informed  the  known 
commercial  users  of  the  AICW  of  the 
bridge  closure  so  that  these  vessels  can 
arrange  their  transits  to  avoid  being 
negatively  impacted  by  the  temporary 
deviation. 

From  7  a.m.  on  February  2,  until  7 
a.m.  on  February  5. 1998.  this  deviation 
allows  the  Onslow  Beach  Swing  Bridge 
across  the  AICW  to  remain  clo^. 

Dated:  January  16, 1998. 
J.  Cannidiaei. 

Captain,  U.S.  Coast  Guard,  Acting 
Commando;  Fifth  Coast  Guard  District. 
(PR  Doc.  98-2982  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD05-97-091] 

Drawbridge  Operation  Regulations; 
Cambridge  Hartior 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District  has  issued  a  temporary 
deviation  of  33  CFR  117.549,  the 
regulations  governing  the  operation  of 
the  MD  342  (currently  known  as  MD 
795)  drawbridge  across  Cambridge 
Harbor,  mile  0.1.  Cambridge,  Maryland. 
Beginning  February  16,  1998.  through 
March  9, 1998,  this  deviation  allows  the 
bridge  to  remain  in  the  closed  position. 
This  closure  is  necessary  to  allow  the 
Maryland  Department  of  Transportation 
(MDOT)  to  remove  and  fabricate  new 
bearings  for  the  lift  equipment  and  to  ■ 
replace  the  decking. 
DATES:  This  deviation  is  effective  from 
February  16, 1998  through  March  9. 
1998. 

RM  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 

SUPPLBCNTARY  INFORMATION:  On  March 
18. 1996.  MDOT  sent  a  letter  to  the 
Coast  Guard  requesting  a  temporary 
deviation  from  the  normal  operation  of 


the  bridge  in  order  to  accommodate 
maintenanoa  work.  The  maintenance 
involves  removing  the  existing  bearings 
and  fabricating  new  ones,  and  the 
installation  of  new  decking.  The  bridge 
must  remain  in  the  closed  position  to 
perform  the  maintenance.  On  November 
20. 1997.  MDOT  confirmed  the  work 
and  time  schedule  for  the  proposed 
maintenance  project. 

Cambridge  Hart)or  proceeds  inland 
approximately  100  years  beyond  the 
bridge;  however,  closure  of  the 
drawbridge  over  Cambridge  Harbor  will 
not  significantly  disrupt  vessel  traffic,  as 
confirmed  by  a  meeting  held  on  October 
30, 1997  between  MDOT  and  local 
mariners.  Presently,  the  draw  is 
required  to  open  on  signal  from  6  a.m.  . 
to  8  p.m.  From  8  p.m..  to  6  a.m.,  the 
draw  remains  closed  to  navigation. 
From  noon  to  1  p.m.,  Monday  through 
Friday,  the  draw  need  not  ofien  for  the 
passage  of  vessels. 

From  February  16, 1998,  to  March  9. 
1998,  this  deviation  allows  the  closure 
of  the  Cambridge  Harbor  Bridge. 

Dated:  January  16, 1998. 
J.  Cannichael,         .^ 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Fifth  Coast  Guard  District. 
(FR  Doc.  98-2981  Filed  2-5-98;  8:45  am) 

BILUNG  COOE  4t1»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  172-0040a;  FRL-695e-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  Stale 
Implementation  Plan  Revision,  Kem 
County  Air  Pollution  Control  District; 
Monterey  Bay  Unified  Air  Pollution 
Control  District;  Ventura  County  Air 
Pollution  Control  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  Kem 
County  Air  Pollution  Control  District 
(KCAPCD),  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD). 
and  Ventura  County  Air  Pollution 
Control  District  (VCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  incorporate  changes  to  the 
definition  of  VCX)  and  exempt 
compound  list  in  KCAPCD.  MBUAPCD. 
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and  VCAPCD  rules  into  the  SIP  to  be 

consistent  with  the  revised  tederal 

definition. 

DATES:  This  action  is  effective  on  April 

7, 1998  unless  adverse  or  critical 

comments  are  received  by  March  9, 

1998.  If  the  effective  date  is  delayed, 

timely  notice  will  be  published  in  the 

Federal  Register. 

AOOnCSSES:  Copies  of  the  rules  and 

EPA's  evaluation  report  for  these  rules 

are  available  for  public  inspection  at 

EPA's  Region  IX  office  during  normal 

business  hours.  Copies  of  the  submitted 

rules  are  available  tor  inspection  at  the 

following  locations: 

Rulemaking  Office  (Air-4),  Air  Division, 

U.S.  Environmental  Protection 

Agency,  Region  IX,  75  Hawthorne 

Street.  San  Francisco,  CA  94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  SW.. 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
Kern  County  Air  Pollution  Control 

District,  2700  "M"  Street.  Suite  290. 

Bakersfield.  CA  93301. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940. 
Ventiua  County  Air  Pollution  Control 

District.  669  County  Square  Drive, 

Ventura,  CA  93003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(Aip-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  HaMrthome  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 
SUPPLEMENTARY  INFORMATKM: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include  KCAPCD  Rule 
410.1,  Architectural  Coatings:  KCAPCD 
Rule  410.5,  Cutback,  Slow  Cure  and 
Emulsified  Asphalt.  Paving  and 
Maintenance  Operations;  KCAPCD  Rule 
411.  Storage  of  Organic  Chemicals; 
KCAPCD  Rule  414.5.  Pump  and 
Compressor  Seals  at  Petroleum 
Refineries  and  Chemical  Plants; 
MBUAPCD  Rule  101.  Definitions:  and 
VCAPCD  Rule  2,  Definitions.  The 
following  table  contains  the  adoption 
and  submittal  dates  of  each  rule: 


Rule 

Adopted 

Submitted 

VCAPCD  2 

4/9/96 

7/23/96 

RtM 

Adopted 

Submitted 

KCAPCO  410.1  

KCAPCO  410.5  

KCAPCO  411  

KCAPCO  414.5 

MBUAPCO  101  

iilll 

5/1  (V96 
5/10/96 
S/10/96 
S/10/96 
3/3«7 

Backgronnd 

The  State  of  California  submitted  the 
above  rules  for  inclusion  into  its  SIP. 
These  SIP  revisions  add  several 
compounds  to  the  Districts'  list  of 
exempt  organic  compounds  that  EPA 
has  determined  to  have  negligible 
photochemical  reactivity.  Thus,  EPA  is 
finalizing  the  approval  of  the  revised 
definitions  to  be  incorporated  into  the 
California  SIP  for  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  under  title  I  of  the 
Gean  Air  Act  (CAA  or  the  Act). 

EPA  Evaluation  and  Action 

This  action  is  necessary  to  make  the 
VOC  definitions  in  the  rules  from 
KCAPCD.  MBUAPCD.  and  VCAPCD 
consistent  with  the  federal  definition. 
This  action  will  result  in  a  more 
accurate  assessment  of  ozone  formation 
potential,  will  remove  unnecessary 
control  requirements  and  will  assist 
Districts  in  avoiding  exceedences  of  the 
ozone  health  standard  by  focusing 
control  efforts  on  compounds  which  are 
actual  ozone  preciu^ors. 

The  VOC  definition  and  list  of  exempt 
compounds  have  been  deleted  frt>m  the 
following  KCAPCD  rules.  These  rules 
have  been  revised  to  reference  KCAPCD 
Rule  102,  Definitions,  approved  on 
October  7, 1996  (61  FR  52297): 

•  Rule  410.1     Architectural  Coatings 

•  Rule  410.5    Cutback,  Slow  Cure 
and  Emulsified  Asphalt.  Paving  and 
Maintenance  Operations 

•  Rule  411    Storage  of  Organic 
Chemicals 

•  Rule  414.5    Pump  and  Compressor 
Seals  at  Petroleum  Refineries  ana 
Chemical  Plants 

The  following  revisions  were  made  in 
MBUAPCD  Rule  101.  Definitions: 

•  The  format  of  the  rule  was  changed 
adding  sections  for  purpose, 
applicability,  exemptions,  and  effective 
date. 

•  The  definitiim  for  "volatile  organic 
compound"  and  an  "exempt  compound 
list"  have  been  added.  Other  District 
rules  and  regulations  will  reference 
these  definitions. 

VCAPCD  Rule  2,  Defim^tions,  has  been 
amended  to  include  acetone,  ethane, 
parachlorobenzotrifluoride  (PCSTF). 
and  volatile  methylated  siloxanes  (VMS) 
on  the  list  of  "exempt  organic 
compounds". 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 


revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauiiements. 

EPA  is  publishing  this  action  Mrithout 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FedOTal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  7. 1998, 
unless,  by  March  9. 1998.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  secoid 
comment  period  on  this  action.  Any 
parties  intoested  in  conmienting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  April  7, 1^8. 

rV.  AdministratiTe  Requireaiients 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  E.0. 12866  review. 

B.  ReguJatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
imjMct  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  reqxiirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reesonableness  of  state  action.  The 
Cleen  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2j. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  rule  as  defined  by  5 
U.S.C.  604(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  7, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  <»-  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds; 

Note:  Incorporation  by  reference  of  the 
State  Implsmentation  Plan  for  the  State  of 
California  was  approved  hy  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  January  15, 1998. 
Felicia  Marcus, 
Regiona]  Administrator,  Region  IX. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AiyiENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  et  seq, 

SubfMft  F-CaHfomia 

2.  Section  52.220  is  amended  by' 
adding  paragraphs  (c){231)(i)PB)(2). 
(239)(i)(D)(l),  and  (244)  to  read  as 
follows: 

152.220    MentfflcaUonofplan. 


(€)*•• 
(231)  •  •  • 

(i)  •  *  ' 

(B)  *  •  • 

(2)  Rule  410.1,  Rule  410.5,  Rule  411. 
and  Rule  414.5  amended  on  March  7. 
1996. 

•  •        •        •        • 

(239)  •  •  ' 

(i)  •  *  * 

P)  *  *  • 

(1)  Rule  2  amended  on  April  9. 1996. 

•  •        •        •        • 

(244)  New  and  amended  regulations 
for  the  following  APCDs  were  sulmiitted 
on  March  3. 1997,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Rule  101  revised  on  November  13. 
1996. 

•  •        •        •        • 

(FR  Doc.  98-2871  Piled  2-5-08;  8:45  am) 
BLUNQ000E( 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parte  8560  and  8372 
[AZ-01(M>1-121(M>4] 

Paria  Canyon-VermHion  Cliffa 
Wildemesa,  AZ-UT:  Visitor  Rules 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  intent  to  implement 
recreation  permit  requirements. 

summary:  The  Bureau  of  Land 
Management  (BLM)  has  revised  visitor 
rules  for  the  Paria  Canyon,  Buckdun 
Gulch,  Wire  Pass,  and  the  Coyote  Buttes 
Special  Management  Area  portions  of 
the  Paria  Canyon-Vermilion  Cliffs 
Wilderness,  AZ-UT.  The  objectives  of 
the  new  rules  are  to  prevent  further 
damage  to  wilderness  resources  and  to 
improve  visitors'  opportimities  to  oijoy 
the  area.  The  rules  represent  the 
minimum  level  of  visitor  management 
needed  to  accomplish  those  objectives. 

BLM  will  drop  certain  ineffective 
rules  and  policies,  carry  forward  those 
that  are  appropriate,  and  implement 
several  new  rules. 

DATES: 

Existing  Rules/Policies  To  Be 
Dropped.  Effective  as  of  March  1, 1998. 

New  General  Rules.  Effective  as  of 
March  1, 1998. 

New  Specific  Rules  for  Paria  Canyon/ 
Buckskin  Gulch/Wire  Pass/Coyote 
Buttes.  Transition  to  the  new  rules  will 
be  as  follows: 

a.  December  24, 1997  through 
February  28, 1998:  All  existing  rules/ 
policies  continue. 

b.  February  1, 1998  through  February 
28, 1998:  Reservation  requests  for  dates 
on  or  after  March  1, 1998  through  one 
year  from  the  month  of  application  will 
be  accepted  using  new  visitor  limits. 

c.  March  1, 1998:  New  visitor  rules 
apply. 

New  Rules  for  Commercial  Guides  _. 
and  Organizations. 

a.  Effective  as  of  March  1, 1998. 

b.  Applications  for  Special  Recreation 
Permits  will  be  accepteid  at  any  time. 

ADDRESSES:  The  public  may  examine 
material  pertaining  to  the  action  at: 

1.  BLM,  Arizona  Strip  Field  Office. 
345  East  Riverside  Drive.  St.  George, 
Utah  84790. 

2.  BLM,  Kanab  Resource  Area,  318 
North  100  East.  Kanab.  Utah  84741 

3.  Electronic  Access  Addresses 
www.for.nau.edu/paria-permits/ 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Folks,  (435)  688-3264  or  Janaye  Byergo. 
-(435) 644-2672. 
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wjfnjBmtTMKr  MFomucnott: 

I.  Existing  Rules/Policies  to  be  Dropped 
D.  Existing  Rules/Policies  Carried  Forward 
lU.  New  Rules 

I.  F»*fHng  Rulei/Policiet  to  be  Dropped 

a.  Group  size  is  limited  in  Coyote 
Buttes  to  no  more  than  4  persons. 

b.  No  more  than  2  groups  in  Coyote 
Buttes  per  day. 

c.  Pets  must  be  leashed. 

d.  Visitors  pay  fees  after  reservations 
are  made  for  Coyote  Buttes. 

e.  Overnight  visitors  to  Faria  Canyon, 
Buckskin  Gulch,  and  Wire  Pass  pay  fee 
at  self-service  stations  at  the  trail  heads. 

f.  The  number  of  overnight  visits  to 
Paria  Canyon.  Buckskin  Gulch,  and 
Wire  Pass  are  not  limited. 

0.  Existiiig  Rules/Policies  Cairied 
Forward 

General 

a.  BLM  will  operate  a  year-rotmd  fee/ 
permit  and  reservation  system. 

b.  Use  fises  are  collected  for  all  visitors 
to  Paria  Canyon,  Buckskin  Gulch,  Wire 
Pass  and  Coyote  Buttes. 

c.  For  visitors  with  current  Golden 
Age  or  Golden  Access  cards,  use  fiees  are 
discounted  50%  for  cardholders  only. 
Each  cardholder's  card  number  must  be 
provided  when  making  reservations. 

d.  Golden  Eagle  passes  do  not  apply 
to  use  fees,  but  are  only  for  entrance  fees 
to  areas  such  as  national  parks  or  some 
national  conservation  areas. 

e.  To  keep  fees  as  low  as  possible, 
refunds,  date  changes,  and  group  size 
changes  will  not  be  made.  Processing 
these  types  of  actions  substantially 
increases  the  cost  of  administration, 
which  requires  charging  higher  fees  to 
recover  costs.  Be  sure  of  trip  plans 
before  making  application  and  paying 
fees. 

f.  American  Indian  Access  Rights — If 
it  is  determined  that  the  canyons  of 
Paria  or  Coyote  Buttes  are  sacred  or 
traditional  areas  to  local  Native 
American  populations,  then  Native 
Americans  are  exempted  from  paying 
fees. 

g.  Hikers  must  register  at  the  trail 
heads  when  enterins  or  leaving  the  area. 

h.  Campfires  and  ouming  of  trash  or 
toilet  paper  are  not  allowed  in  the 
canyons  or  Coyote  Buttes. 

i.  Disturbing  or  defecing  prehistoric  or 
historic  ruins,  sites,  artifacts  or  rock  art 
panels  is  prohibited  by  law. 

j.  All  trash  associated  with  an 
individual  or  group  trip,  including  used 
toilet  paper,  must  be  packed  out  by  that 
individual  or  group. 

k.  The  wilderness  is  closed  to  motor 
vehicles,  motorized  equipment,  and 
other  forms  of  mechanical  transport, 
including  bicycles  and  hang  glider*. 


1.  Hunters  (dtiring  htmting  season,  in 
poasession  of  a  valid  state  license  and 
permit/tag  for  the  areas),  livestock 
grazing  permittees,  and  emplo)ree8, 
contractors,  and  voltmteers  working 
onsite  for  a  state  or  fiederal  agency  do 
not  coimt  against  the  total  daily  visitor 
limits,  nor  are  they  subject  to  fee 
reouirements.  However,  these 
individuals  are  required  to  comply  with 
group  size  limitations.  They  are  subject 
to  any  closure  or  other  restriction 
implemented  to  protect  sensitive 
resoim»s. 

m.  BLM  may,  based  on  monitoring, 
temporarily  or  permanently  close  areas 
of  Coyote  Buttes  or  the  canyons  in  order 
to  protect  sensitive  resources. 

Specific  to  White  House  Campground 

a.  For  campgroimd  use,  visitors 
deposit  fees  at  the  self  serve  fee  station 
located  at  the  campground.  Each  group 
is  required  to  fill-out  a  fee  envelope  and 
obtain  fee  receipt.  The  fee  schedule  is: 
$5.00/site/nigbt 

Specific  to  Paria  Cctnyon,  Buckskin 
Gulch.  Wire  Pass 

a.  Day-use  visitors  to  these  areas 
deposit  fees  at  self  serve  fee  stations 
located  at  White  House,  Buckskin 
Gulch,  and  Wire  Pass  Trail  heads.  No 
reservations  for  day-use  are  needed. 
Each  trip  leader  is  required  to  fill-out  a 
fee  envelope  and  obtain  fee  receipt.  The 
fee  schedule  is:  SS.OO/person/day. 

b.  Group  size  for  all  use  in  the 
canyons  is  limited  to  ten  persons  per 
group.  All  groups  larger  than  ten  must 
split  up  and  begin  hiking  on  different 
days.  These  groupw  are  not  permitted  to 
rejoin  during  the  trip.  Minimum 
distance  is  two  miles  apart. 

c  Visitors  staying  one  or  more  nights 
in  the  canyons  must  camp  only  in 
existing  campsites  or,  if  necessary  and 
safe,  on  shoreline  terraces. 

d.  Wrather  Canyon  is  closed  to 
camping. 

e.  All  camp,  latrine,  and  pack  stock 
restraint  areas  must  be  at  least  200  feet 
from  springs. 

f.  Cutting  of  trees,  limbs,  or  other 
plants  to  make  camp  "improvements"  is 
prohibited. 

g.  Private  recreational  use  of  horses, 
burros,  llamas,  and  goats  is  allowed  in 
Paria  Canyon.  Horses  must  stay  on  the 
shoreline  terraces. 

h.  The  tise  of  horses  in  conjunction 
with  an  approved  Special  Recreation 
Use  Permit  is  allowed  only  in  Paria 
Canyon  from  Bush  Head  Canyon 
downstream  to  the  wilderness 
boundary. 


Specific  to  Coyoie  Buttes 

a.  The  Coyote  Buttes  Special 
Management  Area  (SMA)  is  limited  to 
day-use  only.  No  overnight  camping  in 
the  SMA. 

b.  Reservations  are  required  for  day- 
use  in  this  area. 

c.  All  reservations  are  issued  on  a 
first-come,  first-served  basis. 

d.  Each  trip  leader  is  issued  a  permit. 

e.  Day-use  visitors  pay  fiees  to  BLM's 
fise  project  partner.  Northern  Arizona 
University,  via  fex.  or  mail.  A  p«rmit  is 
then  mailed  to  you.  The  fee  schedule  is: 
$5.00/person  (permit  required). 

f.  No  private  recreational  or 
commercial  use  of  horses,  burros, 
llamas,  and  goats  is  allowed. 

g.  Walk-in  permits  (no  reservation) 
may  be  available  at  times.  Reservations 
for  available  walk-ins  may  be  made  only 
at  the  Paria  Information  Station  up  to 
seven  days  prior  to  the  available  date. 

Specific  to  Commercial  Guides  and 
Organizations 

a.  Organized  groups,  companies,  or 
individuals  who  use  the  public  lands  for 
business  or  financial  gain  or  benefit 
from  salaries,  or  support  other  programs 
( ie;  professional  guides.  Sierra  Club, 
schools,  college  clubs.  Museum  (m-  Elder 
Hostel  Sponsored  trips,  etc.)  are 
considered  commercial  users. 

b.  Commercial  users  intending  to 
operate  within  the  wilderness  must 
obtain  a  Special  Recreation  Use  Permit 
(43  CFR  8372)  prior  to  operating  on  or 
utilizing  public  lands. 

m.  New  Rules 

General 

a.  Dogs  are  allowed  in  the  canyons 
and  Coyote  Buttes  with  the  following 
requirements: 

11)  Owners  pay  a  daily  use  fise:  $5.00/ 
day  for  each  dog  (fees  are  not  required 
for  guide  dogs  for  the  blind.) 

(2)  Owners  be  informed  of  rules  and 
restrictions 

(3)  Owners  agree  to  keep  dogs  imder 
control  at  all  times  (to  prevent 
harassment  of  wildlife  and  visitors). 

(4)  Owners  dispose  of  dog  waste  with 
the  same  method  used  for  human  waste. 

(5)  All  dogs  must  be  on  a  leash  in  the 
Glen  Canyon  National  Recreation  Area 
portion  of  lower  Paria  Canyon. 

b.  Visitors  to  areas  requiring 
reservations  must  pay  fees  at  the  time 
reservations  are  made  with  BLM's  fise 
project  partner.  Northern  Arizona 
University,  via  fex  or  mail.  A  permit  is 
then  issued  via  mail. 

Specific  to  Paria  Canyon,  Buckskin 
Gulch.  Wire  Pass 

a.  Reservations  are  required  for 
ovemij^t  use  in  these  areas. 


b.  All  reservations  are  issued  on  a 
first-come,  first-served  basis. 

c.  Each  trip  leader  is  issued  a  permit. 

d.  Overnight  use  in  Paria  Canyon, 
Buckskin  Gulch,  and  Wire  Pass  is 
limited  to  a  combined  trail  head  entry 
total  of  no  more  than  20  persons  per 
day. 

e.  No  fees  are  charged  for  children  12 
years  and  under  for  day-use  in  Paria 
Canyon,  Buckskin  Gulch,  and  Wire 
Pass. 

f.  Walk-in  permits  (no  reservation)  for 
overnight  use  may  be  available  at  times. 
Reservations  for  available  walk-ins  may 
be  made  only  at  the  Paria  Information 
Station  up  to  seven  days  prior  to  the 
available  date. 

Specific  to  Coyote  Buttes 

a.  The  Coyote  Buttes  SMA  is  divided 
near  Top  Rock  Spring  into  the  Southern 

^and  Northern  Coyote  Buttes  SMAs. 

b.  Visitor  use  in  the  Southern  Coyote 
Buttes  Special  Management  Area  is 
limited  to  no  more  than  ten  persons  per 
day. 

c.  Visitor  use  in  the  Northern  Coyote 
Buttes  Special  Management  Area  is 
limited  to  no  more  than  ten  persons  per 
day. 

d.  The  maximum  group  size  limit  in 
Coyote  Buttes  is  six  persons. 

e.  A  separate  reservation  and  fee 
payment  must  be  made  for  each  day 
requested. 

Specific  to  Commercial  Guides  and 
Organizations 

a.  Commercial  users  may,  after 
receiving  authorization  through 
procedures  set  forth  in  43  CFR  8372, 
operate  in  the  canyons  and  Coyote 
Buttes  under  one  or  both  of  the 
following  modes: 

(1)  Authorized  commercial  users  will 
depend  on  visitors  to  contract  their 
services  when  visitors  have  either  (a) 
successfully  acquired  a  non-commercial 
use  permit  for  areas  requiring 
reservations/|>ermits  or.  (b)  desired  a 
guide  for  areas  not  requiring 
reservations,  such  as  day-use  in  the 
canyons  or  the  remaining  non-fee/non 
reservation  portions  of  the  wilderness. 

(2)  All  authorized  guides  will  be 
listed  in  various  forms  of  BLM  hiking 
information  media,  with  the  information 
sent  to  successful  permit  holders. 
Commercial  guides  may  market  their 
availability  as  guides.  As  guides  are 
retained  for  service  under  this  mode, 
they  will  not  count  against  the  group 
size  limit  or  the  total  visitor  limit  for  the 
given  day.  Parties  will  be  limited  to  one 
guide  each  under  this  option. 

b.  For  areas  requiring  reservations/ 
permits,  commercial  users  compete  with 
non-commercial  visitors  for  permits  on 


a  first-come,  first-served  basis. 
Commercial  users  reserve  no  more  than 
one  entry  day  per  week  under  this 
option.  Fees  for  reserved  dates  will  be 
paid  at  the  time  of  reservation.  For 
permits  reserved  under  this  option, 
guides  will  count  against  both  the  group 
size  and  the  total  visitor  limit  for  the 
given  day.  BLM  would  not  limit  the 
number  of  guides  per  permit  imder  this 
option. 

Dated;  January  26. 1998. 
Roger  G.  Taylor. 

Arizona  Strip  Field  Manager. 

|FR  Doc.  98-2960  Filed  2-5-98;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-232;  RM-0191] 

Radio  Broadcasting  ServlCM;  Eureka, 
MT 

agency:  Federal  Cortununications 
Commission. 

ACTKM:  Final  rule. 

summary:  This  document  allots  Channel 
228C3  to  Eureka,  Montana,  as  that 
community's  first  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
William  G.  Brady  d/b/a  KHJ  Radio.  See 
62  FR  61953.  November  20.  1997.  The 
coordinates  for  Channel  228C3  at 
Eureka  are  48-52-54  and  115-02-54. 
Although  there  is  no  site  restriction  for 
the  allotment,  our  analysis  indicates 
that  Channel  228C3  at  Eureka  is  short- 
spaced  to  vacant  Chaimel  226C, 
Qranbrook,  British  Columbia,  Canada. 
Therefore,  concurrence  from  the 
Canadian  government  has  been  obtained 
for  the  allotment  of  Channel  228C3  at 
Eureka  as  a  specially  negotiated  short- 
spaced  allotment.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Chaimel  228C3  at  Eureka 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
EFFECTIVE  DATE:  March  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMBITARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-232, 
adopted  January  21, 1998,  and  rele9sed 
January  30,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 


Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  iTitemational 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  (rf"  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Eiueka,  Channel  228C3. 

Federal  Giaununications  Commissioii. 
John  A.  Karousot. 

Qiief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-2987  Filed  2-5-98;  8:45  am] 

BILUNQ  CODE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications.  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  February  6, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
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SUPPLEMENTARY  INFOfMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  21, 1998, 
and  released  January  30, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Conunission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Conunission's  copy  contractors. 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

173.202    [Aimnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  272A  and  adding 
Channel  272C2  at  Brinkley. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  292C3  at  Melbourne  and  by 
removing  Channel  269C3  and  adding 
Channel  269A  at  Vero  Beach. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  299A  and  adding 
Channel  300C3  at  Valdosta. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  237A  and  adding 
Channel  235C1  at  Concordia. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Channel  290A  and  adding 
Cliannel  237A  at  Wilmore. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  22SC3 
and  adding  Chamiel  225C2  at 
Springhill. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  266C 
and  adding  Channel  266C1  at  Luveme 
and  by  removing  Channel  221 A  and 
adding  Channel  221C3  at  Madison. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  268C1 
and  adding  Channel  270C1  at  Taos. 

10.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  North  Carolina,  is 


amended  by  removing  Channel  223C3 
and  adding  Channel  222C3  at  Nags 
Head,  by  removing  Channel  293C  and 
adding  Channel  293C1  at  Salisbury  and 
by  removing  Channel  294A  and  adding 
Channel  294C2  at  Semora. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  289C1  and  adding 
Channel  289C  at  Decatur. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  28lC 
and  adding  Channel  281C1  at  Yakima. 

Federal  Communications  Commission. 

John  A.  Korouaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc  98-2986  Filed  2-5-98:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doelwt  No.  97-20;  RM-aOTO] 

Radio  Broadcasting  Sandcaa;  Yamall, 
AZ 

AOBCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY;  This  document  allots  Channel 
258A  to  Yamell,  Arizona,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  filed  on  behalf  of  Yamell 
Communications.  See  62  FR  3850, 
January  27, 1997.  Coordinates  used  for 
Channel  258A  at  Yamell  are  34-13-18 
and  112-44-48.  As  Yamell  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexico  border,  conciurence  of  the 
Mexican  govemment  to  this  allotment 
was  obtained.  With  this  action,  the 
proceeding  is  terminated. 
DATES;  Effective  March  16. 1998.  A 
filing  window  for  Channel  258A  at 
Yamell,  Arizona,  will  not  be  o{>ened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
separate  Order. 
FOR  FURTHER  MFORMATKM  CONTACT; 

Nancy  Joyner.  Mass  Media  Bureau.  202) 
418-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 
SUPPUEMBITARY  MFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  97-20. 
adopted  January  21, 1998.  and  released 
January  30. 1998.  The  full  text  of  this 
Conunission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73— [AMENDEDI 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

{73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Yamell,  Channel  258A. 

Federal  Communications  Commission. 
John  A.  Kutnisos, 

Chief,  Allocations  Branch,  olicy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  98-2988  Filed  2-5-98;  8:45  am) 
■LUNQ  CODE  sru-ei-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  •7-4«;  RM-e990] 

Radio  Broadcasting  Sarvtcaa; 
Boonv<ll«.CA 

AQ8ICY:  Federal  Communications 
Commission. 

ACTION;  Final  mle. 

SUMMARY:  This  document  allots  Channel 
241A  to  Boonville,  Califorina,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  filed  on  behalf  of  Bioonvill^ 
Broadcasting  Company.  See  62  FR  6926. 
Febmary  14. 1997.  Coordinates  used  for 
Channel  241A  at  Boonville  are  39-03- 
42  and  123-31-47.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  March  16, 1998.  A 
filing  window  for  Channel  241 A  at 
Boonville.  Califomia,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 

rning  a  filing  window  for  this 
nnel  will  be  addressed  by  the 
Commisison  in  a  separate  Chder. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 


418-2180.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 
SUPPLEMBfTARY  INFORMATION;  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-46. 
adopted  January  21, 1998,  and  released 
January  30, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fixim  the  Conunission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  SUwt,  NW.. 
Washington.  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303*334.  336. 

f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Califomia,  is 
amended  by  adding  Boonville.  Channel 
241A. 

Federal  Communications  Commission. 
John  A.  Karoiuos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-2991  Filed  2-5-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docicet  No.  97-170;  RM-8980] 

Televiaion  Broadcasting  Services;  San 
Bernardino  and  Long  Baach,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  mle. 

SUMMARY;  This  document  reallots 
Channel  18-  from  San  Bernardino  to 
Long  Beach,  Califomia,  and  modifies 
the  license  of  KSLS.  Inc.  for  Station 
KSa(TV)  to  specify  operation  on 
Channel  18-  at  Long  Beach,  as 
requested,  pursuant  to  the  provisions  of 
Section  1.420(i)  of  the  Commission's 
Rules.  See  62  FR  42225.  August  6. 1997. 
The  reallotment  of  Channel  18-  to  Long 
Beach  will  provide  the  larger 


community  with  its  first  local  television 
transmission  service  while  retaining 
local  television  service  at  San 
Bernardino.  Coordinates  used  for 
Channel  18-  at  Long  Beach  are  34-11- 
15  and  117-41-54.  Although  Long 
Beach  is  located  within  320  kilometers 
(199  miles)  of  the  United  States-Mexico 
border,  concurrence  of  the  Mexican 
govemment  to  the  reallotment  of 
Channel  18-  from  San  Bemardino  was 
not  required  based  upon  the  retention  of 
the  existing  channel  and  transmitter  site 
of  Station  KSa(TV).  However,  as  a 
result  of  the  granted  reallotment  request, 
the  Mexican  govemment  will  be  advised 
of  the  change  to  the  TV  Table  of 
Allotments.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE;  March  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPlfMBfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-170, 
adopted  January  14, 1998,  and  released 
January  30. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Intemational  Transcription  Service, 
Inc.,  1231  20th  SU^t.  NW.. 
Washington,  DC  20036.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 
§73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of  TV 
Allotments  under  Califomia,  is 
amended  by  removing  Channel  18-  at 
San  Bemardino,  and  adding  Long 
Beach,  Channel  18-. 

J^ederal  CommunicaUons  Commission. 
John  A.  KarousoB. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  98-2990  Filed  2-5-98;  8:45  am] 
■HJJNQ  CODE  tria-oi-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  101 

[ET  Ooclwt  Na  95-183;  PP  Doctot  No.  93- 
253;  FCC  97-301] 

Service  and  Auction  Rules  for  the 
38.6-40.0  GHz  Frequency  Band 

AQQilCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  the  Report  and  Order 
portion  of  the  Second  Notice  of 
Proposed  Rule  Making  and  Report  and 
Order,  the  Commission  amends  rules  to 
facilitate  more  effective  use  of  the  39 
GHz  band,  by  implementing  a  number 
of  improvements  such  as  licensing  by 
Basic  Trading  Areas  (BTAs)  and 
employing  competitive  bidding 
procedures  as  a  means  for  choosing 
among  mutually  exclusive  license 
applicants.  In  addition,  the  Commission 
concludes  that  the  regulatory  framework 
for  the  39  GHz  band  should  be 
expanded  to  include  service  rules  for 
mobile  operations.  Such  flexibility  will 
promote  competition  by  increasing  both 
the  diversity  of  potential  service 
offerings  and  the  number  of  providers 
that  can  offer  any  service.  Finally,  the 
Commission  addresses  those  39  GHz 
applications  held  in  abeyance  pursuant 
to  a  processing  freeze. 

EFFECTIVE  DATE;  April  7.  1998. 
ADDRESSES:  1919  M  Street.  N.W.,  Room 
222.  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  (For 
service  and  licensing  rules),  Susan 
Magnotti,  Public  Safety  and  Private 
Wireless  Division,  (202)  418-0871;  (for 
auction  mles  and  procedures)  Christina 
Eads  Clearwater,  Auctions  and  Industry 
Analysis  Division,  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order 
portion  of  the  Commission's  Second 
Notice  of  Proposed  Rule  Making  and 
Report  and  Order  in  ET  Docket  No.  95- 
183  and  PP  Docket  No.  93-253,  adopted 
October  24,  1997  and  released 
November  3, 1997.  The  complete  text  of 
the  Second  Notice  of  Proposed  Rule 
Making  and  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington  D.C,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
Intemational  Transcription  Services,  at 
(202)  857-3800,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036. 
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Sjmopsis  of  Report  and  Order  in  the 
Second  Notice  of  Proposed  Rulemaking 
and  Report  and  Order 

1.  In  the  Report  and  Order  portion  of 
the  Second  Notice  of  Proposed 
Rulemaliing  and  Report  and  Order,  the 
Conunission  amends  parts  1  and  101  of 
title  47,  Code  of  Federal  Regulations,  to 
facilitate  more  effective  use  of  the  39 
GHz  band.  The  Commission  implements 
a  number  of  improvements  such  as 
licensing  by  Basic  Trading  Areas  (BTAs) 
and  employing  competitive  bidding 
procedures  as  a  means  for  choosing 
among  mutually  exclusive  license 
applicants.  (Rand  McNally  is  the 
copyright  owner  of  the  Basic  Trading 
Area  and  Major  Trading  Area  Listing, 
which  lists  the  counties  contained  in 
each  BTA,  as  embodied  in  Rand 
McNally's  Trading  Areas  System 
diskette  and  geographically  represented 
in  the  map  contained  in  Rand  McNally's 
Commercial  Atlas  &  Marketing  Guide.) 
In  addition,  it  concludes  that  its 
regulatory  framework  should  be 
expanded  to  include  service  rules  for 
mobile  operations  in  the  39  GHz  band. 
Thus.  39  GHz  service  providers  will  be 
better  positioned  to  respond  to  the 
dictates  of  the  marketplace.  Moreover, 
such  flexibility  will  promote 
competition  by  increasing  both  the 
diversity  of  potential  service  offerings 
and  the  number  of  providers  that  can 
offer  any  service.  Finally,  the 
Commission  addresses  those  39  GHz 
applicatites  held  in  abeyance  pursuant 
to  the  processing  freeze  imposed  in  the 
Notice  of  Proposed  Rulemaking  and 
Order.  (NPRM  and  Order).  61  FR  02452 
(January  26, 1996)  as  modified  in  its 
subsequent  Memorandum  Opinion  and 
Order.  62  FR  14015  (March  25, 1997). 

2.  In  the  NPRM  and  Order,  the 
Commission  considered  permitting  an 
array  of  fixed  services  in  the  37  GHz 
band.  Subsequently,  Motorola  aiul  other 
satellite  entities  expressed  their  interest 
in  this  band  as  well,  and  similar 
interests  were  expressed  for  other  high 
gigahertz  bands.  Accordingly,  the 
Commission  decided  to  address  the 
36.0-51.0  GHz  bands  in  a  unified 
manner,  and  In  the  Matter  of  Allocation 
and  Designation  of  Spectrum  For  Fixed- 
Satellite  Services  in  the  37.5-38.5  GHz. 
40.5-41.5  GHz.  and  48.2-50.2  GHz 
Frequency  Bands:  Allocation  of 
Spectrum  to  Upgrade  Fixed  and  Mobile 
Allocations  in  the  40.5-42.5  GHz 
Frequency  Band,  Allocation  of 
Spectrum  in  the  46.9-47.0  GHz 
Frequency  Band  for  Wireless  Services; 
and  Allocation  of  Spectrum  in  the  37.0- 
38.0  GHz  and  40.0-40.5  GHz  for 
Government  Operations.  IB  Docket  No. 
97-95.  Notice  of  Proposed  Rulemaking. 


FCC  97-85  (rel.  March  24. 1997)  ("36- 
51  GHz  NPRM"),  Notice  of  Proposed 
Rulemaking,  .62  FR  16129  (April  4, 
1997),  the  Commission  sought  comment 
on  its  proposals  for  these  frequency 
bands.  However,  because  the  39  GHz 
band  is  significantly  licensed  and 
subject  to  additional  applications  for 
license,  the  Commission  has  concluded 
that  it  is  in  the  public  interest  to  refine 
its  rules  at  this  time  to  allow  existing 
and  new  licensees  to  maximize  the  array 
of  services  they  can  provide  to  the 
public.  In  addition  to  providing  support 
for  existing  services  (e.g.,  broadband 
PCS,  cellular,  and  other  commercial  and 
private  mobile  radio  operations),  39 
GHz  band  providers  plan  to  use  this 
spectrum  to  satisfy  needs  for  a  host  of 
other  fixed  services,  such  as:  (1) 
Wireless  local  loops,  (2)  call  termination 
or  origination  services  to  long  distance 
companies,  (3)  cormection  of  the 
customers  of  a  competitive  access 
provider  ("CAP")  or  a  local  exchange 
carrier  ("LEC")  to  its  fiber  rings.  (4) 
connection  and  interconnection  services 
to  private  networks  operated  by 
business  and  government  as  well  as 
other  institutions,  (5)  Internet  access, 
and  (6)  cable  headend  applications.  In 
some  cases.  39  GHz  band  licensees  are 
already  using  the  spectrum  for  such 
purposes. 

I.  Decision — Service  Rules 

A.  Service  Areas 

3.  The  Commission  adopts  its 
proposal  in  the  NPRM  and  Order  to 
license  new  39  GHz  licenses  based  on 
pre-defined  geographic  areas  rather  than 
the  applicant-defined  rectangular  areas 
currently  authorized  in  the  39  GHz 
band.  Commission-defined  service  areas 
will  foster  eflicient  utilization  of  39  GHz 
spectrum  in  an  expeditious  manner  and 
will  provide  a  more  orderly  structiue  for 
the  licensing  process.  The  Commission 
therefore  rejects  the  suggestion  by  some 
commenters  that  it  continue  licensing 
the  39  GHz  band  by  permitting 
applicants  to  define  their  own  service 
areas.  For  those  interested  in  tailoring  a 
service  area  to  other  smaller  or  larger 
markets,  the  Commission  notes  that, 
concurrently  with  the  instant 
proceeding,  it  is  also  proposing  service 
rules  to  allow  partitioning  and 
disaggregation  by  39  GHz  licensees. 

4.  m  choosing  the  most  appropriate 
definition  for  39  GHz  service  areas,  the 
Commission  observes  that  its 
conclusion  that  this  band  is  auctionable 
(explained  below  in  Discussion  Section 
A)  requires  it  to  apply  the  criteria  of 
section  309(j)(4)(C)  of  the 
Communications  Act  of  1934,  as 
amended.  ("Act"  or  "Communications 


Act").  This  section  mandates  that  the 
Commission  consider  certain  factors 
when  establishing  service  areas  for 
auctionable  services.  The  first  of  these 
criteria  is  that  the  service  area  promote 
an  equitable  distribution  of  licenses  and 
services  among  geographic  areas.  The 
Commission  believes  that  use  of  BTAs 
fulfills  this  objective  because  they  are 
intended  to  represent  the  natiual  flow  of 
commerce,  comprising  areas  within 
which  consumers  have  a  community  of 
interest.  As  a  result,  the  Conunission 
believes  that  BTAs  are  representative  of 
the  geographic  areas  in  which  the  types 
of  services  envisioned  for  the  39  GHz 
band  are  likely  to  be  provided.  The 
second  criterion  the  Commission  is 
required  to  consider  is  whether  the 
service  area  is  appropriate  to  provide 
economic  opportunity  for  a  wide  variety 
of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  The 
Commission  believes  that  BTAs  are 
sufiiciently  large  to  accommodate  the 
array  of  services  proposed  for  the  39 
GHz  band  in  a  manner  which  provides 
opportunities  for  a  variety  of  licensees. 
The  BTA-silBd  service  areas  for  support 
spectrum  will  be  compatible  with  the 
primary  service  areas  defined  for 
broadband  PCS  providers.  The 
Commission  also  believes  that  other 
services,  such  as  telephony,  would  find 
sufficient  population  within  BTAs  to 
support  the  pursuit  of  various  business 
opportunities.  In  addition,  the 
Commission  believes  that  other  services 
anticipated  for  39  GHz  spectrum,  such 
as  wireless  local  loop,  competitive 
access,  local  exchange,  and  Internet 
access,  are  of  a  local  nature  for  which 
use  of  BTAs  also  would  be  appropriate. 
Moreover,  the  Commission  believes  that 
use  of  BTAs  as  the  service  area 
definition  for  the  39  GHz  band  will  also 
satisfy  the  third  criterion  of  section 
309(j)(4)(C),  which  requires  that  the 
Commission  establish  service  areas  in  a 
manner  which  will  promote  investment 
in  and  rapid  deployment  of  new 
technologies  and  services.  Accordingly, 
the  Commission  agrees  with  the 
commenters  who  advocate  the  use  of 
BTAs  for  licensing  the  39  GHz  band. 
5.  The  Commission  disagrees  with 
those.commenters  who  contend  that  the 
service  areas  for  the  39  GHz  band 
should  be  based  on  larger  geographic 
areas.  The  Conunission  believe  that 
BTAs  offer  a  sufficiently  large  service 
area  to  allow  applicants  flexibility  in 
designing  a  system  to  maximize 
population  coverage  and  to  take 
advantage  of  economies  of  scale 
necessary  to  support  a  successful 


operation.  Moreover,  to  the  extent  that 
39  GHz  licensees  desire  to  provide 
service  over  a  larger  geographic  region, 
the  rules  the  Commission  adopt  today 
will  allow  them  to  aggregate  ETTAs.  The 
Commission  does  not  believe,  however, 
nor  does  the  record  indicate,  that  the 
majority  of  licensees  will  seek  to 
provide  service  over  vast  geographic 
regions.  Thus,  the  Conunission  believes 
that  larger  service  areas  would  be 
inappropriate  for  the  39GHz  band. 

6.  Finally,  although  GTE  expressed 
some  concern  that  any  Rand  McNally 
licensing  agreement  should  be 
reasonable,  the  Commission  does  not 
believe  that  the  existence  of  Rand 
McNally's  copyright  interest  in  the  BTA 
listings  will  present  an  impediment  to 
use  of  these  areas  by  39  C^z  band 
licensees.  The  Commission  expects  that 
potential  licensees  and  Rand  McNally 
willexecute  a  licensing  agreement 
similar  to  those  already  undertaken  in 
other  contexts.  In  particular.  Rand 
McNally  has  already  licensed  the  use  of 
its  copyrighted  MTA/BTA  listing  and 
maps  for  a  number  of  services,  such  as 
PCS.  800  MHz  Special  Mobile  Radio 
(SMR)  service,  and  Local  Multipoint 
Distribution  Service  ("LMDS"),  and  the 
company  has  also  reached  an  agreement 
with  the  American  Mobile 
Telecommunications  Association 
("AMTA")  for  a  blanket  copyright 
license  for  the  conditional  use  of 
copyrighted  material  in  the  900  MHz 
SMR  service.  These  agreements 
authorize  the  conditional  use  of  Rand 
McNally's  copyrighted  material  in 
connection  with  these  particular 
services,  require  interested  persons 
using  the  material  to  include  a  legend 
on  reproductions  (as  specified  in  the 
license  agreement)  indicating  Rand 
McNally's  ownership,  and  provide  for  a 
payment  of  a  license  fee  to  Rand 
McNally. 

7.  The  Commission  encourages 
interested  parties  and  Rand  McNally  to 
explore  the  possibility  of  entering  into 
blanket  license  agreements  to  cover  the 
39  GHz  band.  The  Commission  notes 
that  a  39  GHz  BTA  authorization  grantee 
who  does  not  obtain  a  copyright  license 
through  a  blanket  license  agreement  (or 
some  other  arrangement)  with  Rand 
McNally  for  use  of  the  copyrighted 
material  may  not  rely  on  the  grant  of  a 
BTA-based  authorization  from  the 
Commission  as  a  defense  to  any  claim 
of  copyright  infringement  brought  by 
Rand  McNally  against  such  grantee.  The 
MTA/BTA  Listings,  the  MTA/BTA  Map 
and  the  license  agreements  noted  above 
are  available  for  public  inspection  at  the 
Wireless  Telecommunications  Bureau, 
Reference  Room,  Room  5322,  2025  M 
SUeet,  N.W.,  Washington,  D.C.,  20554. 


B.  Permissible  Operations  in  the  39  GHz 
Band 

8.  In  the  NPRM  and  Order,  the 
Commission  raised  questions  about 
expanding  the  array  of  services 
provided  in  the  39  GHz  band  to  include 
point-to-multipoint  and  mobile 
operations.  Although  these  services  are 
permitted  under  the  Table  of 
Allocations  for  this  ^>ectrum  band,  the 
only  type  of  service  authorized  under 
the  Commission's  current  service  rules 
is  point-to-point  operations.  The  39  GHz 
band  is  currently  being  licensed  and 
used  for  non-Government,  terrestrial- 
based,  fixed,  point-to-point  microwave 
service.  In  addition,  there  are  no 
satellite  operations  in  the  39  GHz  band. 
Accordingly,  the  Commission's  efforts 
to  improve  the  licensing  and  service 
rules  for  non-Government  service  in  this 
band  are  not  affected  by  any  existing 
assigiunents  under  different  allocations. 
The  Commission  takes  note  of  the  fact 
that  the  39  GHz  band  contains  the 
following  allocations: 

•  Domestically,  the  38.6-39.5  GHz 
portion  of  the  band  is  allocated  for  non- 
Govemment  use  to  provide  fixed  and 
mobile  services  and  FSS  (space-to- 
Earth)  on  a  primary  basis.  In  addition  to 
these  primary  allocations.,  the  39.5-40.0 
GHz  portion  of  the  band  is  allocated  on 
a  shared  basis  between  Government  and 
non-Government  users  on  a  primary 
basis  for  FSS  (space-to-Earth)  and 
Mobile-Satellite  Service  ("MSS") 
(space-to-Earth).  Govenunent  use  of 
39.5-40.0  GHz  is  limited  to  military 
systems. 

•  Internationally,  the  39  GHz  band  is 
allocated  on  a  co-primary  basis  for  fixed 
and  mobile  services  and  FSS  (space-to- 
Earth),  and  on  a  secondary  basis  for  use 
by  the  Earth-Exploration-Satellite 
service  (space-to-Earth).  The  39.5-40.0 
GHz  portion  of  the  band  is  also 
allocated  on  a  primary  basis  for  MSS 
(space-to-Earth). 

9.  In  the  NPRM  and  Order,  the 
Commission  requested  public  comment 
on  whether  it  should  also  establish 
service  rules  which  would  permit  point- 
to-multipoint  and  mobile  services. 
Many  parties  commenting  in  this 
proceeding  have  encouraged  us  to  allow 
them  flexibility  to  determine  the  best 
uses  of  the  39  GHz  band;  in  particular, 
they  have  requested  authority  to  provide 
point-to-multipoint  and  mobile  service, 
as  the  technology  to  provide  these 
services  becomes  available.  The 
Commission  has  considered  these 
comments  in  connection  with  the  recent 
amendment  to  section  303  of  the 
Communications  Act  concerning  criteria 
it  must  consider  when  permitting 
flexible  use  of  the  electromagnetic 


spectrum,  whidi  was  enacted  after  the 
NPRM  and  Order  and  after  the  comment 
period  had  been  completed  in  this 
proceeding. 

i.  Point-to-Multipoint  0(>erations 

10.  Given  the  fact  that  the  39  GHz 
service  is  still  in  its  early  stages  of 
development,  the  Commission  believes 
that  it  is  imperative  that  it  not  take  any 
regulatory  actions  that  would  hamper 
the  service's  continued  development 

and  growth  potential.  The  Commission    ^ 
notes,  as  a  general  matter,  that  the  type 
of  services  proposed  for  the  39  GHz 
band  by  the  commenters  can  be  offered 
on  both  a  point-to-point  and  point-to- 
multipoint  basis.  Although  a  few 
commenters  contend  that  the 
Commission  should  defer  allowing 
point-to-multipoint  operations  in  this 
band  until  specific  technical  rules  are 
adopted  to  protect  against  interference 
to  point-to-point  users  (such  as 
equipment  specifications),  there  is  no 
evidence  in  the  record  that  point-to- 
point  and  point-to-multipoint 
operations  are  inherently  incompatible 
in  the  same  band  or  licensing  area. 
Therefore,  the  Commission  will  adopt 
39  GHz  rules  for  point-to-multipoint 
operations. 

ii.  Mobile  Operations 

11.  The  Commission  has  considered 
the  comments  of  several  parties 
requesting  that  it  establish  rules  to 
permit  mobile  operations  in  this  band. 
Parties  opposing  authorization  of  mobile 
services  in  the  39  GHz  band  argue  that 
there  are  no  technical  parameters  to 
protect  both  fixed  and  mobile 
operations  from  mutual  interference. 

12.  After  careful  review  of  the  record 
evidence,  the  Commission  has  decided 
to  permit  implementation  of  mobile 
operations  in  the  39  GHz  band. 
Permitting  such  flexibility  will  enable 
providers  to  modify  their  offerings 
quickly  and  efficiently  to  provide  the 
services  that  consumers  demand  and 
that  technology  makes  possible.  Thus, 
providers  will  be  better  positioned  to 
respond  to  the  dictates  of  the  \ 
marketplace.  Moreover,  such  flexibility 
will  promote  competition  by  increasing 
both  the  diversity  of  potential  service 
offerings  and  the  nimiber  of  providers 
that  can  offer  any  service.  Thus,  the 
requirements  of  section  303(y)  are 
fulfilled  because  both  technological 
development  and  investment  therein 

will  be  stimulated.  Moreover,  this  broad 
view  of  the  character  of  39  GHz  service 
comports  with  the  development  of  the 
industry  thus  far  because  parties  are 
developing  a  wide  variety  of  fixed 
services  and  some  parties  may  be 
developing,  or  planning  to  develop. 
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mobile  services  technology  capable  of 
operating  without  interference  to  fixed 
facilities  in  this  band.  Accordingly,  the 
Commission  is  convinced  that 
establishing  rules  for  mobile  operations 
will  best  serve  the  public  interest.  In 
addition,  the  Conunission  observes  that 
in  a  number  of  other  contexts  it  has 
authorized  licensees  to  provide  both 
mobile  and  fixed  operations  within  the 
same  service — e.g..  General  Wireless 
Commercial  Services  ('GWCS").  the 
Commercial  Mobile  Radio  Services 
("CMRS"),  and  the  Interactive  Video 
and  Data  Service  ("IVDS"). 

13.  For  the  most  part,  the  objections 
that  have  been  raised  to  mobile 
operations  in  this  proceeding  are 
misplaced.  Since  the  service  is  licensed 
on  an  exclusive,  area-wide  basis 
(whether  by  incumbents'  rectangular 
service  areas  or  by  new  licensees' 
BTAs),  the  issue  of  technical 
compatibility  of  fixed  and  mobile 
operations  within  a  service  area  is  one 
that  can  and  should  be  resolved  by  the 
licensee.  To  the  extent  that  a  licensee 
has  the  technological  wherewithal  to 
provide  one  or  the  other,  or  both,  types 
of  services,  the  licensee  will  do  so  in  a 
manner  that  the  market  directs. 
Governmental  direction  in  this  service 
is  unnecessary  except  to  the  extent  that 
the  operations  of  one  licensee  may 
interfere  with  that  of  another.  Even  if 
mobile  operations  are  not  now 
compatible  with  fixed  operations  within 
a  licensee's  service  area,  if  adequate 
protections  against  inter-licensee 
interference  are  in  place,  a  failure  to 
authorize  mobile  use  in  this  spectrum 
might  delay  implementation  of  a  dual 
(mobile  and  fixed)  operation  when.it 
does  become  feasible.  Accordingly,  the 
Commission  agrees  that  39  GHz 
licensees  should  have  the  fiexibility  to 
provide  mobile  services. 

14.  The  Commission  recognizes  that 
inter-licensee  interference  issues  are 
magnified  under  this  approach.  For 
example,  a  mobile  unit  operating  in  a 
fixed  microwave  environment  on  the 
same  frequency  calls  for  a  different 
interference  analysis  and  a  more 
difficult  resolution  than  the  operation  of 
two  or  more  fixed  microwave  systems 
on  the  identical  frequency  in  the  same 
vicinity.  In  addition,  the  Department  of 
Defense  has  stated  that  it  has  plans  to 
implement  satellite  downlinks  at  39.5- 
40.5  GHz  in  the  future.  NASA  has  also 
identified  39.5—40.0  GHz  as  a  possible 
space  research  band  to  accommodate 
future  earth-to-space  wideband  data 
requirements.  Such  plans,  however, 
should  not  affect  the  continued 
development  of  the  39  GHz  band  for 
non-Government  use.  The  Commission 
believes  that  it  is  likely  that  military 


satellite  systems  will  be  able  to  share 
with  non-Government  terrestrial  and/or 
fixed  satellite  systems,  provided  that  the 
Government  receiving  Earth  stations  are 
limited  in  number.  The  Commission 
intends  to  address  these  interference 
issues  in  a  future,  separate  proceeding 
that  will  focus  on  developing  inter- 
licensee  and  inter-service  standards  and 
criteria.  Until  these  standards  and 
criteria  are  adopted  the  Commission 
will  not  permit  mobile  operations  in  the 
39  GHz  band. 

iii.  The  Balanced  Budget  Act 
Requireraents  for  Flexible  Use 

15.  The  Balanced  Budget  Act 
authorizes  the  Commission  to  allocate 
spectrum  so  as  to  provide  flexible  use, 
if  such  use  is  consistent  with 
international  agreements  to  which  the 
United  States  is  a  party  and  the 
Commission  finds  that:  (1)  Such  an 
allocation  would  be  in  the  public 
interest;  (2)  such  use  would  not  deter 
investment  in  communications  services 
and  systems,  or  technical  development; 
and  (3)  such  use  would  not  result  in 
harmful  interference  among  users.  In  the 
NPRM  and  Order,  the  Commission 
sought  comment  on  whether  it  should 
allow  point-to-multipoint  and  mobile 
operations  in  addition  to  the  traditional 
point-to-point  services  authorized  in  the 
39  GHz  iMnd.  As  discussed  supra,  the 
Commission  finds  that  the  flexible  use 
approach  adopted  herein  is  consistent 
with  the  n^W  statute.  Accordingly,  the 
Commission  will  permit  point-to-point, 
point-to-multipoint  and  mobile 
operations  on  the  39  GHz  band. 
However,  as  explained  supra,  the 
Commission  will  defer  mobile  use  until 
a  future  rulemaking  proceeding  can 
establish  interference  criteria. 
Accordingly,  the  Commission  finds,  as 
required  by  Section  303(y)  of  the 
Communications  Act,  as  amended  by 
the  Balanced  Budget  Act,  that  no 
harmful  interference  will  be  caused  by 
allowing  both  point-to-point  and  point- 
to-multipoint  operations  in  the  39  GHz 
band.  The  Conunission  concludes 
further,  based  on  the  above-mentioned 
comments  in  the  record,  that  point-to- 
multipoint  use  will  not  deter  investment 
in  communications  services  and 
systems,  or  in  technology  development. 
To  the  contrary,  permitting  point-to- 
multipoint  use  will  stimulate  creative 
technology  development  and  facilitate 
investment  therein.  It  is  in  the  public 
interest  to  afford  39  GHz  licensees 
flexibility  in  the  design  of  their  systems 
to  respond  readily  to  consumer  demand 
for  their  services,  thus  allowing  the 
marketplace  to  dictate  the  best  uses  for 
this  band.  Accordingly,  the  Commission 
finds  that  the  requirements  of  Section 


303(y)  of  the  Communications  Act.  as 
amended,  are  fulfilled  to  justify  point- 
to-multipoint  use  of  the  39  GHz  band  as 
part  of  a  flexible  use  approach.  While  at 
this  time,  the  Commission  is  not 
determining  the  specific  provisions  for 
interference  protection  with  regard  to 
mobile  use,  it  will  adopt  such 
requirements  before  permitting  mobile 
operations  in  this  band. 

C.  Channeling  Plan 

16.  The  existing  39  GHz  channeling 
plan  consists  of  fourteen  paired  50  KKlz 
channel  blocks,  with  a  spacing  of  700 
MHz  between  the  transmit  and  receive 
fi^uencies.  Within  this  framework,  39 
GHz  licensees  have  the  flexibility  ^o 
subdivide  their  channels  in  the  manner 
they  deem  most  appropriate  to  meet 
service  demands,  llie  Commission  will 
retain  its  current  channel  plan.  The 
Conunission  concludes  that  adopting  a 
standard  subchannelizatioA  plan  at  this 
early  stage  in  the  development  of  the  39 
GHz  service  would  potentially  hamper 
licensees'  efforts  to  meet  their  customer 
demands  and  could  unnecessarily 
impose  technical  and  economic  costs  on 
equipment  users  and  limit  the  range  of 
services  potentially  available.  Moreover, 
given  the  short  propagation 
transmission  characteristics  at  these 
frequencies,  lack  of  a  subchannelization 
plan  is  not  likely  to  cause  any 
significant  coordination  problems  in  the 
39  GHz  band.  Furthermore,  because  the 
Commission  anticipates  that  one  of  the 
uses  for  the  39  GHz  band  is  provision 
of  CMRS  infiastructure,  it  is  concerned 
that  adoption  of  a  subchannelization 
plan  may  frustrate  such  use  if  it  is 
inconsistent  with  the  channeling  plan 
for  particular  CMRS  providers.  'Thus, 
the  Commission  believes  that  the 
existing  approach  that  allows  39  GHz 
licensees  to  freely  subdivide  their 
channel  blocks  will  not  only  avoid  this 
unintended  result  but  also  facilitate  the 
most  flexible  and  efficient  use  of  39  GHz 
spectrum.  As  the  Commission  observed 
in  the  NPRM  and  Order,  however,  the 
Commission's  decision  not  to  adopt  a 
standard  subchannelization  plan  does 
not  preclude  the  industry  fivm 
developing  its  own  voluntary  standards 
in  this  area. 

D.  Licensing  Rules 
i.  Eligibility 

17.  In  addressing  the  eligibility  issue, 
the  Commission  inquires  whether  open 
eligibility  poses  a  significant  likelihood 
of  substantial  competitive  harm  in 
specific  markets,  and.  if  so.  whether 
eligibility  restrictions  are  an  effective 
way  to  address  that  harm.  This 
approach  results  in  reliance  on 


competitive  market  forces  to  guide 
license  assignment  absent  a  compelling 
showing  that  regulatory  intervention  to 
exclude  potential  participants  is 
necessary.  Such  an  approach  is 
appropriate  here  because  it  best 
comports  with  the  Commission's 
statutory  guidance.  When  granting  the 
Commission  audiority  in  Section 
309(j)(3)  to  auction  spectrum  for  the 
licensing  of  wireless  services.  Congress 
acknowledged  the  Commission's    . 
authority  "to  (specify]  eligibility  and 
other  characteristics  of  such  licenses." 
However.  Congress  specifically  directed 
that  the  Commission  exercise  that 
authority  so  as  to  "promot(e}  *  •  • 
economic  opportunity  and 
competition."  Congress  also  emphasized 
this  pro-competitive  policy  in  Section 
257.  where  it  articulated  a  "national 
policy"  in  favor  of  "vigorous  economic 
competition"  and  the  elimination  of 
barriers  to  market  entry  by  a  new 
generation  of  telecommunications 
providers.  This  approach  is  also 
consistent  with  the  Commission's 
analysis  in  Rulemaking  To  Amend  Parts 
1,  2.  21,  and  25  of  the  Commission's 
Rules  To  Redesignate  the  27.5-29.5  GHz 
Frequency  Band.  To  Reallocate  the 
29.5-30.0  GHz  Frequency  Band.  To 
Establish  Rules  and  Policies  for  Local 
Multipoint  Distribution  Service  and  for 
Fixed  Satellite  Services,  Petitions  for 
Reconsideration  of  the  Denial  of 
Applications  for  Waiver  of  the 
Conunission 's  Common  Carrier  Point-to- 
Point  Microwave  Radio  Service  Rules, 
CC  Docket  No.  92-297,  Suite  12  Group 
Petition  for  Pioneer  Preference,  PP-22, 
Second  Report  and  Order,  Order  on 
Reconsideration,  and  Fifth  Notice  of 
Proposed  Rulemaking,  62  FR  16514 
(April  7, 1997),  adopting  subpart  L  of 
part  101  of  the  Commission's  Rules,  47 
CFR  101.1001-1112;  appeal  pending 
sub  nom.  Melcher  v.  FCC,  Case  Nos.  93- 
110.  et  al.  (D.C.  Cir..  filed  Feb.  8, 1993): 
Order  on  Reconsideration,  62  FR  28373 
(May  23, 1997).  Finally,  implementation 
of  this  approach  is  consistent  with  the 
court's  treatment  of  eligibility  issues  in 
Cincinnati  Bell  Tel.  Co.  v.  FCC,  69  F.3d 
752  (6th  Cir.  1995).  at  760.  fa  that 
decision,  the  Court  looked  to  statistical 
data  and  general  economic  theory  as 
support  for  predictive  judgments  by  the 
Commission  such  as  a  finding  that 
eligibility  restrictions  are  required. 

18.  fa  the  case  of  the  39  GHz  band,  the 
Commission  detemunes  that  it  is 
unlikely  that  substantial  anticompetitive 
efiiacts  would  result  fiom  LEC  eligibility 
for  two  primary  reasons.  First,  facreased 
LEC  provision  of  services  other  than 
those  provided  m  local  exchange 
markets,  such  as  point-to-point 


backhaul  and  backbone  transmission, 
will  not  diminish  the  generally 
competitive  enviroimient  in  which 
those  services  are  now  available. 
Second,  even  presuming  that  39  QHz 
licenses  will  enable  effective  provision 
of  services  that  can  compete  with  local 
exchange  service,  such  as  wireless  local 
loop,  incumbent  LECs  should  have  little 
or  no  incentive  to  acquire  those  licenses 
with  the  anticompetitive  intent  of 
foreclosing  entry  by  other  firms  and 
preserving  market  power.  An  mcumbent 
strategy  of  preserving  expected  future 
profits  by  buying  39  GHz  licenses 
cannot  succeed  because  there  are 
numerous  other  sources  of  actual  and 
potential  competition.  As  discussed 
supra,  there  are  many  non-LEC  license 
holders  in  the  39  GHz  band  ctirrently. 
and  these  licensees  will  be  able  to 
provide  services  that  compete  with 
wireline  local  exchange,  fa  additi<m,  the 
Commission's  overall  36-51  GHz  band 
plan  omtemplates  making  available 
considerable  additional  spectrum, 
including  substantial  unenciunbered 
spectrum,  for  flexible  terrestrial  use  at 
frequencies  close  to  those  covered  by 
this  Order.  These  future  licenses  should 
enable  provision  of  whatever 
competitive  services  can  be  provided 
with  the  39  GHz  licenses.  Further,  entry 
by  other  wireless  licensees  is  possible  as 
well,  such  as  CMRS  firms  now 
authorized  to  provide  fixed  services. 
Moreover,  the  Telecommunications  Act 
of  1996,  Public  Law  104-104, 110  Stat. 
56  (1996),  has  set  the  stage  for  new 
facilities-based,  wireline  entrants  such 
as  interexchange  carriers  and 
competitive  LECs,  and  non-facilities- 
based  wireline  entrants  utilizing  the 
new  local  competition  provisions. 
Finally,  the  Commission  has  now 
provided  for  one  additional  potential 
competitive  option  in  every  region  of 
the  country  in  the  form  of  the  1150  MHz 
LMDS  licensee.  The  Commission  has 
imposed  an  eligibility  restriction 
preventing  in-region  LECs  (and  cable 
television  companies)  from  acquiring 
these  large  LMDS  licenses  for  three 
years,  guaranteeing  that  each  license 
will  be  acquired  by  a  firm  new  to 
provision  of  local  exchange  in  the 
service  area.  Therefore,  these  licensees 
also  constitute  potential  competition  for 
incumbent  LECs  providing  local 
exchange  services.  Given  all  these 
competitive  possibilities,  it  is 
implausible  that  incumbent  LECs  would 

Eursue  a  strategy  of  buying  39  GHz 
censes  in  the  hope  of  foreclosmg  or 
delaying  competition,  and  implausible 
that  they  would  succeed  if  that  strategy 
were  attempted.  Therefore,  the 
Commission  finds  that  LEC  eligibility 


for  these  licenses  poses  no  likelihood  of 
substantial  competitive  harm. 

19.  Note  that  several  factors,  taken 
together,  explam  the  distinction 
between  the  Conunission 's  resolution  of 
the  eligibility  issue  here  and  in  the  case 
of  the  1150  MHz  LMDS  licenses.  The 
1150  MHz  LMDS  license  blocks  are 
unusually  large,  making  possible  the 
provision  of  voice,  video,  data,  or  some 
combination  of  these  services.  With  the 
possibility  of  providing  voice  cheaply  as 
part  of  a  set  of  services,  the  1 150  MHz 
LMDS  license  is  a  particularly  attractive 
competitive  option,  and  incumbents  are 
particularly  likely  to  attempt  acquisition 
in  order  to  prevent  entry  by  new 
competitors  using  the  LMDS  license,  fa 
addition,  with  only  one  large  LMDS 
license  available  p>er  geographic  area, 
anticompetitive  preemption  is  quite 
feasible  and  thus  the  risk  of  such 
acquisition  is  increased.  Moreover,  the 
39  GHz  Ucenses  being  made  available 
within  the  near  future  (i.e.,  within  a 
similar  time  frame  as  the  LMDS 
sp>ectrum)  are  encumbered,  while  LMDS 
licenses  are  largely  unencumbered. 
Thus,  39  GHz  licenses  are  less  likely  to 
be  acquired  by  incumbent  LECs  for 
anticompetitive  motives.  Most 
importantly,  as  noted  above,  given  the 
fact  that  the  Commission  has  now 
provided  for  an  additional  competitive 
option  by  imposing  the  1150  MHz 
LMDS  eligibility  restriction,  the 
competitive  circumstances  it  f^ces  in 
this  proceeding  differ  from  those  it- 
faced  in  the  LMDS  proceeding.  The 
Commission's  eligibility  analysis  and 
conclusion  here,  in  fact,  are  consistent 
with  the  Commission's  treatment  of 
eligibility  for  the  small,  150  MHz,  LMDS 
licenses. 

20.  Because  the  Commission  sees  no 
likely  and  substantial  competitive  harm 
flowing  from  LEC  eligibility,  it  rejects 
the  argument  that  LECs  should  be 
required  to  certify  compliance  with  the 
"Qimpetitive  Checklist"  as  a 
precondition  to  participation  in  the  39 
GHz  auction.  The  Commission  also 
notes  as  a  general  matter  that  LEC 
eligibility  can  be  expected  to  yield 
efficiency  benefits  if  there  are 
complementarities  between  the  ultimate 
use(s)  of  39  GHz  spectrum  and  the 
existing  LEC  services  when  offered  in 
the  same  service  area.  For  example, 
LECs  might  be  able  to  achieve  savings 
not  available  to  new  entrants  by  taking 
advantage  of  their  current  infrastructure, 
and  imposition  of  restrictions  would 
prevent  realization  of  such  savings. 
Restrictions  might  also  prevent 
mcumbent  LEC^  from  expwrimentmg 
with  certain  technology  and  market 
combinations,  and  preclude  or  delay 


6084 


Federal  Register /Vol.  63,  No.  25 /Friday.  February  6,  1998/Riile8  and  Regulaticms 


Federal  Eiigirter/Vol.  63,  No.  25 /Friday.  February  6,  1998 /Rules  and  Regulations 


6085 


desirable  entry  by  incumbents  into  new 
markets. 

ii.  License  Term 

21.  Under  the  Commission's  previous 
rules,  all  con^mon  carrier  39  GHz 
licensees  who  were  licensed  before 
August  1, 1996  (i.e..  those  licensed 
previously  under  part  21  of  the 
Commission's  Rules)  were  subject  to  a 
flxed  license  term  ending  February  1, 
2001,  regardless  of  the  grant  date  of 
their  individual  licenses.  Private  carrier 
39  GHz  licensees  authorized  before 
August  1, 1996  (i.e..  those  licensed 
previously  under  ]}art  94  of  the 
Commission's  Rules)  received  a  five- 
year  license  which  would  run  from  the 
date  of  license  grant.  However,  both 
private  and  common  carrier  licenses 
granted  on  or  after  August  1, 1996.  the 
effective  date  of  the  Part  101  Report  and 
Order,  have  a  license  term  not  to  exceed 
ten  years.  In  addition,  neither  the  former 
fixed  microwave  rules  in  Parts  21  and 
94.  nor  the  current  ones  in  the  new  part 
101.  expressly  provide  for  a  renewal 
exp>ectancy  for  common  carrier  or 
private  carrier  39  GHz  licensees. 

22.  The  Commission  declines  to 
increase  the  term  to  ten  years  for 
incumbents  who  have  received  a  shorter 
period  under  the  rules  that  predated 
those  adopted  in  the  Part  101  Report 
and  Order.  When  it  adopted  the  part  101 
rules,  the  Commission  decided  to 
conform  the  license  terms  of  common 
carrier  and  private  carrier  39  GHz 
licensees  on  a  going  forward  basis.  The 
Commission  did  not.  therefore,  alter  the 
conditions  under  which  incumbent 
licensees  had  taken  their  licenses,  and 

it  left  in  place  a  bifurcated  approach 
toward  renewal  that  would  exist  until 
the  incumbents'  current  licensing  cycle 
runs  its  course.  The  Commission  is 
unpersuaded  that  this  approach, 
adopted  only  a  year  ago,  should  be 
altered. 

iii.  Performance  Requirements:  Renewal 
and  Build-out 

23.  The  Commission  noted  in  the 
NPRM  and  Order  that  both  cellular  and 
PCS  licensees  receive  a  renewal 
expectancy,  and  it  proposed  adopting  a 
similar  standard  in  this  proceeding. 
Commenters  support  adopting  a  renewal 
expectancy  for  the  39  GHz  service  for 
similar  reasons,  as  they  recognize  the 
benefits  that  such  a  presumption  offers. 

24.  Incumbent  39  GHz  licensees  are 
currently  subject  to  the  build-out 
requirements  of  part  101  of  the 
QMnmission's  Rules,  which  require  that 
at  least  one  link  be  constructed  in  a 
licensee's  geographic  service  area 
within  eighteen  months  of  the  date  of 
license  grant.  In  the  NPRM  and  Order. 


the  Commission  proposed  new  build- 
out  requirements  for  incumbent  39  GHz 
licensees  in  order  to  ensure  that  the 
spectrum  was  being  used  to  provide 
service  to  the  public.  Because  of  the 
Commission's  concern  that  such 
licenses  be  used  to  provide  service  to 
the  public,  the  Commission  solicited 
comment  on  its  proposal  to  allow 
incumbent  39  GHz  licensees  to  retain 
their  licenses  only  by  meeting  specific 
construction  and  loading  requirements. 
The  Commission  suggested  uiree  basic 
construction  build-out  options,  each  of 
which  depended  upon  a  specific 
number  of  fixed  stations  to  be  built 
within  the  licensees'  geographic  service 
area.  The  build-out  options  were  each 
intended  to  ensure  a  minimum  level  of 
service.  While  the  proposals  represented 
a  significant  departure  from  the  current 
build-out  rules  applicable  to  these 
licensees,  in  the  NPRM  and  Order  the 
Commission  stated  that  the  purpose  of 
these  proposed  measures  was  to 
minimize  speculation  without  harming 
existing  39  GHz  licensees  who  are 
responsibly  developing  the  spectrum 
they  have  been  assi^ifed. 

25.  The  Commission  also  requested 
comment  on  build-out  requirements  for 
new  licensees  authorized  pursuant  to 
the  competitive  bidding  rules 
promulgated  herein.  In  the  NPRM  and 
Order,  the  Commission  observed  that 
the  Communications  Act  requires  that 
any  regulations  implementing  a 
competitive  bidding  system  include 
performance  requirements — such  as 
appropriate  deadlines  and  penalties  for 
performance  failures — to  ensure  prompt 
delivery  of  service  to  rural  areas,  to 
prevent  stockpiling  or  warehousing  of 
spectrum  by  licensees,  and  to  promote 
investment  in  and  rapid  deployment  of 
new  technologies  and  services.  The 
build-out  requirements  that  apply  to 
other  fixed,  microwave  services  licensed 
on  a  link-by-link  basis,  as  well  as  those 
requirements  that  apply  to  mobile 
services,  did  not  appear  appropriate  for ' 
a  fixed,  geographically  Ucensed  service 
like  39  GHz.  Accordingly,  the 
Commission  asked  for  comment  on 
what  other  methods  it  might  employ  to 
ensure  that  licensees  are  using  their 
spectrum,  servicing  rural  areas,  and 
enabling  the  provision  of  new  services 
to  the  public.  The  Conunission 
suggested  that  these  goals  might  be 
accomplished  if  it  required  licensees  to 
demonstrate  substantial  service  in  their 
service  areas.  As  the  Commission  noted 
in  the  NPRM  and  Order,  the  use  of  a 
substantial  service  standard  has 
precedent  in  the  Commission's  Rules. 

26.  The  performance  rules  the 
Conunission  is  adopting  for  the  39  GHz 
band  require  each  licensee  to  prove 


substantial  service  in  order  to  achieve 
license  renewal.  The  Commission 
arrives  at  this  approach  based  on  two 
factors.  First,  the  approach  satisfies  the 
dictates  of  Section  30g(j)(4)(B)  of  the 
Communications  Act,  which  requires 
the  Commission  to  adopt  eSiective 
safeguards  and  performance 
requirements  for  licensees  in  connection 
with  any  competitive  bidding  system. 
The  Conunission  believes  that  the 
requirements  it  establishes  herein  will 
fulfill  this  obligation,  because  a  license 
vnll  be  assigned  in  the  first  instance 
through  competitive  bidding,  with  the 
result  that  it  will  be  assigned  efficiently 
to  an  entity  that  has  shown,  by  its 
willingness  to  pay  market  value,  its 
willingness  to  put  the  license  to  its  best 
use. 

27.  Second,  the  approach  the 
Commission  is  taking  with  regard  to 
performance  rules  is  also  based  on  the 
record  in  this  proceeding,  which 
strongly  supports  giving  39  GHz 
licensees  a  significant  degree  of 
flexibility  in  meeting  their  performance 
requirement.  As  described  above,  the 
types  of  service  available  6x>m  39  GHz 
providers  is  tremendously  varied,  and 
the  service  promises  to  develop  in  ways 
the  Commission  cannot  predict  at  this 
time.  Thus,  an  inflexible  performance 
requirement  might  impair  innovation 
and  unnecessarily  limit  the  types  of 
service  offerings  39  GHz  licensees  can 
provide.  Permitting  licensees  to 
demonstrate  that  they  are  meeting  the 
goals  of  a  periormance  requirement  with 
a  showing  tailored  to  their  particulcu 
type  of  operation  avoids  this  pitfall. 
Moreover,  the  Commission's  examples 
of  presumed  substantial  service,  based 
on  a  specific  niunber  of  Unks  per 
population  standard,  provides  licensees 
with  a  degree  of  certainty  regarding 
their  license  requirements.  Accordingly, 
the  Conunission  believes  that  the 
performance  requirements  it  establish 
herein  will  permit  flexibility  in  system 
design  and  market  development,  yet 
provide  a  clear  and  expeditious 
accounting  of  spectrum  use  by  licensees 
to  ensure  that  service  is  indeed  being 
provided  to  the  public. 

28.  The  Conunission  declines  to  adopt 
any  of  the  build-out  proposals  it  made 
for  incumbent  39  GHz  licensees  In  the 
NPRM  and  Order.  The  first  option 
would  have  required  licensees  to  meet 

a  specific  build-out  benchmark.  The 
Commission  has  considered  a  niunber  of 
possibilities  for  such  a  benchmark,  and 
it  has  rejected  those  that  appear 
infeasibie.  The  Commission's  principal 
proposal  fell  into  this  category.  The 
Commission  had  proposed  to  require 
any  licensee  to  construct  and  put  in 
operation  at  least  four  links  per  100 


sqiiare  kilometers  of  their  service  area 
within  18  months  of  adoption  of  a 
Report  and  Oder  in  this  proceeding. 
The  Commission  is  persuaded  by 
several  onnmenters'  arguments  that 
such  a  buUd-out  requirement  would  be 
unduly  restrictive  and  burdensome, 
thus  unnecessarily  limiting  licensees' 
service  options.  For  the  same  reasons, 
the  Commission  rejects  a  variant  of  its 
principal  proposal,  which  would  have 
combined  the  alternatives  discussed 
below  with  an  18-month  requirement  to 
construct  a  certain  number  of  links  per 
ioo  kilometers. 

29.  The  other  two  alternatives  the 
Commission  had  proposed  for  providing 
licensees  with  specific  build-out 
benchmarks  are  also  problematic.  One 
alternative  provided  for  a  specific 
number  of  Unks,  increasing  over  time, 

Eer  geographic  area  served  by  each 
oensee.  lliis  alternative  does  not 
adequately  take  into  account  the 
differences  among  Ucensees.  Under  this 
requirement,  a  licensee  in  a  sparsely 
populated  BTA  would  have  to  build  an 
operation  that  could  provide  the  same 
level  of  service  as  a  licensee  of  a 
metropolitan  BTA.  Such  an  approach 
would  result  in  either  an  overly 
burdensome  requirement  for  the 
licensee  of  the  smaller  market  or  a  very 
lenient  and  almost  meaningless 
requirement  for  the  licensee  of  the 
metropolitan  BTA.  Moreover,  since 
market  size  is  a  reasonable  proxy  for 
gauging  the  appropriate  comparative 
levels  of  spectrum  use,  the  Commission 
agrees  with  the  consensus  of  the 
commenters  that  any  build-out  standard 
should  therefore  be  based  on  market 
population  or  population  density.  This 
approach  is,  in  fact,  an  underpiiming  of 
standards  that  have  been  adopted  for 
CMRS  services  such  as  PCS  and  SMR. 

30.  The  second  alternative  would 
have  requir^  licensees  to  construct  a 
specific  number  of  link  installations 
based  on  the  market's  population.  In  the 
case  of  39  GHz,  however,  the  services  to 
be  offered  generally  will  be  customized 
for  each  subscriber,  and.  for  the  most 
part,  each  subscriber  will  have 
equipment  dedicated  to  its  location. 
Moreover,  39  GHz  licensees  are  not 
likely  to  install  equipment  until  they 
receive  an  order.  The  Commission 
further  notes  that  some  commenters 
argue  that  adoption  of  a  concrete 
standard  would  discourage  growth, 
stymie  new  development,  and  deter 
investment  in  the  39  GHz  arena. 
Accordingly,  the  Commission  is 
concerned  that  a  requirement  for  a  fixed 
nujnber  of  links  may  interfere  with  the 
market  decisions  of  a  particular  licensee 
and  its  customers. 


31.  The  Commission  concludes  that  a 
showing  of  substantial  service,  the 
approach  it  proposed  for  new  39  GHz 
licensees,  should  be  applied  to  both 
incumbent  and  new  licensees  in  the 
band.  This  approach  will  permit 
flexibility  in  system  design  and  market 
development,  while  ensuring  that 
service  is  being  provided  to  the  public. 
Although  a  finding  of  substantial  service 
will  depend  upon  the  jparticular  type  of 
service  offared  by  the  ucensee,  one 
example  of  a  sumtantial  service 
showing  for  a  traditional  point-to-point 
licensee  might  consist  of  four  links  per 
millicm  population  within  a  service 
area.  This  revised  performance  standard 
should  ensure  that  meaningful  service, 
will  be  provided  without  unduly 
restricting  service  offerings. 

32.  One  of  the  principal  problems  that 
commenters  identified  with  the 
Commission's  build-out  proposals  was 
that  they  required  too  much  too  soon. 
The  Conunission  recognizes  that 
licensees  must  be  given  a  reasonable 
amoimt  of  time  to  meet  a  performance 
requirement.  Parties,  particularly 
incumbent  licensees,  also  argued  that 
different  build-out  standards  were 
unfair  and  would  place  an  unreasonable 
burden  on  their  ability  to  respond  to 
market  demands.  Accordingly,  the 
Conunission  has  decided  that  in  order  to 
impose  the  least  regulatory  burden  on 
licensees  as  possible,  but  to  remain 
consistent  with  the  Commission's 
statutory  responsibilities,  it  will 
combine  the  showing  traditionally 
required  for  build-out  and  the  showing 
required  to  acquire  a  renewal 
expectancy  into  one  showing  at  the  time 
of  renewal  The  Commission  believes 
this  will  give  licensees  a  sufficient 
opportunity  to  construct  their  systems. 
Tne  Commission  believes  that  applying 
a  similar  performance  requirement  to  all 
licensees  at  the  license  renewal  point 
will  help  establish  a  level  playing  field 
without  compromising  the  goals  of 
ensuring  efficient  spectrum  use  and 
expeditious  provision  of  service  to  the 
public. 

33.  The  Commission  recognizes  that 
existing  licensees  who  obtained  their 
licenses  before  August  1, 1996,  will 
receive  a  soioewhat  shorter  period  fitim 
the  date  of  this  decision  to  meet  the 
construction  threshold  (i.e.,  about  four 
years).  Extending  the  build-out  deadline 
past  renewal,  however,  would  not  be 
prudent  nor  would  it  appear  to  be 
consistent  with  the  objectives  of  section 
309(j)  of  the  Communications  Act. 
Moreover,  these  incumbents  already 
have  had  at  least  a  year,  and  in  some 
cases  more  than  two  years,  in  whidi  to 
set  in  motion  their  business  plans.  Thus, 
the  Commission  does  not  believe  this 


approach  will  adversely  affect 
incumbent  39  GHz  licensees. 

34.  The  Commission  concurs  with 
those  commenters  who  advocate 
adopting  a  renewal  expectancy  for  all 
Ucensees  in  the  39  GHz  band.  As  with 
cellular  and  broadband  PCS  licensees, 
affording  39  GHz  providers  the 
opportunity  to  earn  a  renewal 
ex{>ectancy  will  facilitate  investment  for 
their  industry,  provide  stability  over  the 
long  run,  and  better  serve  the  public  by 
reducing  the  possibility  that  proven 
operators  will  be  replaced  with  less 
effective  licensees.  The  Commission  is 
not  limiting  this  opportimity  to  newly 
licensed  39  GHz  providers.  The  build- 
out/renewal  requirements  established 
herein  will,  if  met,  serve  to  give  the 
inctunbent  licensee  a  renewal 
expectancy  as  well. 

iv.  Spectrum  Aggregation  Limit 

35.  In  the  NPRM  and  Order,  the 
Commission  sought  general  comment  on 
whether  there  should  be  a  limit  on  the 
aggregation  of  39  GHz  channels  within 

a  single  BTA.  The  Commission  also 
requested  comment  on  whether  the  39 
GHz  service  represents  a  discrete 
market.  In  the  event  that  the 
Commission  concluded  that  this  service- 
did  constitute  a  discrete  market,  it 
indicated  that  a  spectrum  aggregation 
limit  might  be  advisable  to  ensure  that 
there  would  be  an  adequate  number  of 
licenses  available  to  meet  the  needs  of 
broadband  PCS  licensees  and  other 
competitors  in  the  wireless  marketplace. 

36.  The  Conunission  agrees  with  those 
commenters  who  opi>ose  a  39  GHz 
spectrum  aggregation  limit.  The  record 
strongly  supports  the  conclusion  that  39 
GHz  licensees  will  participate  in  a 
number  of  broad  maricets,  consisting  of 

a  host  of  short-range  fixed 
communications  provided  by  many 
operators  who  employ  a  range  of 
different,  but  substitutable,  technologies 
(both  radio  and  wire).  Therefore,  the 
Conunission  is  not  concerned  with 
guaranteeing  a  particular  niunber  of  39 
GHz  competitors  or  with  creating 
com{>etition  within  the  39  GHz  band. 
Moreover,  as  the  Commission  noted 
above,  there  is  no  evidence  that  the 
1400  megahertz  of  spectrum  in  the  39 
GHz  band  is  particularly  important  for, 
or  unusually  suited  for,  the  creation  of 
competition  in  two  markets  where 
market  power  still  exists — local 
telecommunications  services  and  multi- 
chaimel  video  program  delivery. 
Therefore,  an  aggregation  limit  is  not 
needed  in  order  to  foster  competition  in 
these  two  markets.  Indeed,  a  39  GHz 
spectrum  aggregation  limit  that  was 
applicable  to  39  GHz  licensees  might 
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limit  the  ability  of  a  licensee  to  bring 
efficient  competition  to  these  markets. 

37.  Although  the  Commission 
believes  that  some  of  the  39  GHz 
spectrum  will  be  used  to  satisfy  CMRS 
and  private  mobile  radio  infrastructure 
needs,  it  is  persuaded  by  the 
commenters  that  a  great  portion  of  this 
spectrum  likely  will  be  used  to  provide 
other  wireless  services,  e.g.,  local  area 
network  ("LAN")-to-LAN,  local  access 
for  long  distance  providers,  wireless 
augmentations  to  CAPs'  networks,  and 
other  high  capacity  data  transmission 
networks.  This  is  evidenced  by  current 
39  GHz  operations,  which  are  not 
supporting  CMRS  communications 
innestructure  but  generally  tend  to  be 
local  private  line  and  local  bypass 
services.  Since  this  arena  is  already 
being  served  by  multiple  providers 
using  a  variety  of  technologies,  it  is 
clear  that  disaggregated  ownership  of  39 
GHz  spectrum  is  not  necessary  for  the 
competitive  provision  of  those  services. 

38.  The  Commission  also  notes  that 
even  the  ciirrent  users  of  the  39  GHz 
band  are  still  in  the  early  stages  of 
developing  their  services,  and  that  the 
particular  uses  of  this  spectrum  are  still 
being  defined  by  the  marketplace.  As 
indicated  above,  39  GHz  spectrum  can 
be  used  for  almost  any  fixed,  short-range 
communication — the  internal  parts  of 
almost  any  communications  system 
(mobile  or  fixed) — or  the  "last  mile"  of 
any  fixed  system,  whether  for  voice, 
data,  video,  or  more  than  one  of  the 
foregoing.  At  this  time,  the  Commission 
believes  that  it  would  be  inappropriate 
foe  us  to  view  the  output  of  39  GHz 
spectrum  as  falling  into  any  one  of  these 
categories  or  to  find  that  some  limit  on 
spectrum  aggregation  in  order  to  foster 
competition  in  that  category  is 
necessary.  Accordingly,  the  Commission 
does  not  believe  that  ft  is  appropriate  to 
restrict  the  amount  of  39  GHz  spectrum 
that  may  be  licensed  to  any  one  service 
or  entity. 

39.  Moreover,  the  Commission 
concludes  that  there  may  be  benefits  to 
the  public  in  terms  of  efficiencies  and 
types  of  services  provided  if  it  f)ermits 
aggregation  of  39  GHz  spectrum.  For 
example,  spectrum  aggregation  would 
allow  a  licensee  to  expand  its  operation 
and  thereby  lower  the  per  unit  cost  of 
equipment  and  its  per  capita  cost  of 
providing  service  to  subscribers. 
Furthermore,  a  39  GHz  licensee  with 
substantial  spectrum  can  better  compete 
with  established  service  providers  who 
have  large  transmission  capacity.  In 
addition,  the  Commission  concludes 
that  it  is  not  likely  that  aggregation  of  39 
GHz  spectrum  by  a  single  entity  would 
lead  to  undue  market  power.  The 
Commission  notes  that  other  service 


providers,  audi  as  LECs  and  CAPs.  have 
some  significsnt  ccunpetitive  sdvantages 
over  a  competitor  using  only  39  GHz 
spectrum,  such  as  an  established 
customer  base  and  transmission 
faciUties  that  carry  much  more  traffic 
than  would  be  possible  by  a  39  GHz- 
based  facility  using  only,  for  example. 
700  MHz  of  spectrum.  In  addition,  other 
service  providers  are  not  precluded 
ht>m  adding  fiber  or  radio  transmission 
facilities  to  their  existing  networks. 
Moreover,  the  Commission  has 
proposed  to  make  available  additional 
spectrum  enabling  more  parties  to 
compete  in  many  of  the  types  of  services 
proposed  by  potential  39  GHz  service 
providers,  and  it  plans  to  consider  these 
proceedings  in  connection  with  the 
Commission's  36-51  GHz  band  plan 
proceeding.  Therefore,  the  Commission 
believes  that  even  if  a  single  licensee 
controls  a  significant  part  of  the  39  GHz 
band  in  a  single  BTA.  it  could  not 
control  service  prices  or  limit 
competition,  given  the  number  of 
providers  of  similar  or  substitutable 
services  and  the  variety  of  transmission 
media  at  their  disposal. 

40.  The  Commission  also  does  not 
believe  that  a  spectnun  aggregation  limit 
is  warranted  to  ensure  that  there  is 
adequate  support  spectrum  available  for 
broadband  PCS,  cellular  radio,  and 
other  commercial  and  private  mobile 
radio  operations.  While  the  use  of  the  39 
GHz  band  may  help  meet  these  needs, 
such  backhaul  and  backbone  support 
can  also  be  provided  by  using  wire- 
based  technologies  and  over-the-air 
spectrum  outside  the  39  GHz  band  (e.g.. 
at  6.  11.  18  and  23  GHz).  Given  this 
availability  of  substitutable  spectrum  for 
backhaul  and  backbone  support, 
coupled  with  the  aforementioned 
competition  that  exists  to  39  GHz 
providers  of  alternative  types  of 
services,  the  Commission  finds  that 
imposing  a  spectnmi  aggregation  limit 
for  the  39  GHz  band  would  be  contrary 
to  the  public  interest. 

V.  Technical  Rules 

a.  Frequency  Tolerance  and  Efficiency 
Standard. 

41.  The  Commission  has  determined 
that  a  frequency  tolerance  standard  is 
unnecessary.  The  Commission's  basis 
for  this  view  stems  from  its  desire  to 
provide  39  GHz  licensees  flexibility  in 
the  operation  of  their  facilities  and  to 
avoid  imposing  unnecessary 
regulations.  In  addition,  the 
Commission  believes  such  a  standard 
could  inhibit  technological  advanqes. 
for  equipment  performance  is  likely  to 
be  influenced  by  customer  demand.  For 
those  that  might  be  concerned  that 
elimination  of  this  standard  may  lead  to 


inter-system  interference,  the 
Commission  points  to  its  existing  out  of 
band  emission  reqtdrements  (emissimi 
mask)  contained  in  %  101.111  of  the 
rules.  That  rule  requires  frequencies 
removed  in  various  percentages  from 
the  center  frequency  to  be  attenuated 
below  the  mean  power  of  the 
transmitter.  This  means  that  the 
frequencies  at  the  outer  edges  of  an 
assigned  50  MHz  channel  or  at  the  edge 
of  an  aggregated  group  of  50  MHz 
channels  power  levels  will  be 
significantly  reduced  such  that 
interference  to  an  adjacent  channel 
licensee  is  unlikely.  Thus,  the 
Commission  believes  that  strict 
adherence  to  §  101.111  will  be  as 
effective  in  controlling  inter-system 
interference  as  the  imposition  of  a 
frequency  tolerance  standard.  In 
addition,  concerns  for  inter-system 
interference  should  be  further  eased,  as 
the  Commission  is  requiring 
neighboring  and  adjacent  channel 
licensees  to  engage  in  frequency 
coordination  before  implementation  of 
their  planned  operations. 

b.  Antenna  Reouirements. 

42.  There  is  evidence  in  the  record 
that  the  Commission's  proposal  to 
require  39  GHz  licensees  to  employ  only 
Category  A  antennas  is  too  restrictive 
because  parties  are  contemplating  a 
variety  of  system  configiuations  Uiat 
would  require  different  types  of 
antennas,  e.g.,  sectorized  or  wide  beam 
units,  characteristics  of  which  would  be 
incompatible  with  the  standards  of  a 
Category  A  antenna.  These  models 
represent  a  more  cost-effective  and 
technically  suitable  alternative  to 
traditional  narrowbeam  Category  A 
antennas  when  deployed  in  a^point-to- 
multipoint  configuration.  As  the 
deployment  of  39  GHz  facilities 
increases,  the  Commission  expects  other 
system  configurations  to  be  developed 
in  which  narrowbeam  antennas  may  not 
be  the  optimal  solution.  The 
Commission  concludes  that  the  need  to 

Srovide  39  GHz  licensees  the  technical 
exibility  to  meet  service  demands 
outweighs  any  benefits  that  would 
ensue  by  adopting  the  requirement. 
Therefore,  the  Commission  declines  to 
require  licensees  in  the  39  GHz  band  to 
use  Category  A  antmuias  initially.  The 
Commission  concludes  that  39  GHz 
licensees  should  be  given  the  flexibility 
to  employ  antennas  other  than  Category 
A  types,  provided  they  do  not  cause 
interference  problems.  Should  the  use  of 
an  antenna  other  than  a  Category  A 
antenna  become  the  source  of  an 
interference  problem,  however,  the 
Commission  will  require  that  the 
licensee  immediately  resolve  such 
interference  by  replacing  the  antenna 
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with  a  Category  A  model  or  one  with 
better  performance  characteristics. 

c.  Frequency  Coordination  and  Power 
Flux  Density  ("PFD")  Umit. 

43.  Tlie  Commission  is  persuaded  by 
the  record  that  adoption  of  a  PFD  limit 
or  field  strength  limit  now  would  not 
further  the  Commission's  goal  of 
facilitating  the  growth  and  development 
of  the  39  GHz  spectnun.  In  this 
connection,  the  Commission  notes  that 
there  is  a  lack  of  consensus  regarding 
the  parameters  necessary  to  establish  a 
reasonable  and  practical  PFD  or  field 
strength  limit.  As  a  result,  the 
Commission  is  concerned  that 
establishing  a  service  area  boundary 
PFD  or  field  strength  limit  without  such 
information  may  stifle  the  development 
of  advanced  39  GHz  technology.  Thtis. 
the  Conunission  declines  to  adopt  such 
a  standard  at  this  time,  and 
consequenUy.  it  need  not  reevaluate  the 
ciurent  EIRP  at  this  time.  The 
Commission  concludes  that  it  is  in  the 

E*  lie  interest  to  continue  to  use  the 
uency  coordination  procedures 
ined  in  §  101.103(d)  of  the 
Commission's  Rules.  The  Commission 
describes  these  procedures,  infra,  as 
modified  to  implement  certain 
improvements  supported  by  the  record 
of  this  proceeding.  Despite  the  fact  that 
licensees  will  not  be  able  to  rely  on  PFD 
or  field  strength  limits  to  avoid  the 
formal  coordination  process,  the 
Commission  believes  that  its  modified 
coordination  procedures  will  provide 
licensees  substantial  flexibility  in 
system  design  while  ensiuing  that  inter- 
system  interference  will  be  kept  to  a 
minimum.  The  Commission's 
experience  with  other  services 
employing  frequency  coordination 
proKxdures  shows  that  those  services 
nave  been  successfully  implemented 
with  little  delay  and  rarely  result  in 
unresolved  frequency  interference  cases. 

44.  Under  the  Commission's 
frequency  coordination  procedures,  39 
GHz  licensees  will  be  subject  to  the 
requirements  of  §  101.103(d)  of  the 
Commission's  Rules,  with  certain 
modifications.  As  a  result,  they  must 
provide  values  for  the  appropriate 
parameters  listed  in  that  subsection  to 
each  neighboring  BTA  licensee 
authorized  to  use  adjacent  and  co- 
channel  frequencies.  Likewise,  they 
must  provide  the  same  information  to 
each  potentially-affected,  adjacent- 
channel  licensee  in  the  same  BTA. 
Coordinating  parties  also  must  supply 
technical  information  related  to  their 
subchannelization  plan  and  system 
geometry.  Based  on  the  propagation 
characteristics  of  this  spectrum, 
coordination  between  neighboring 
systems  need  only  encompass 
operations  located  within  16  kilometers 


of  BTA  boundaries.  Currently, 
§  101.103(d)  of  the  Commission's  Rules 
gives  each  party  that  receives  a 
coordination  notification  30  days  in 
which  to  respond.  The  record  in  this 
proceeding  indicates  that  30  days  is  an 
inappropriate  tidie  frame  for  operations 
in  the  39  GHz  band  because  licensees 
often  offer  service  that  requires  much 
shorter  installation  deadlines.  In  order 
to  facilitate  such  rapid  service 
installation  schedules,  the  Commission 
will  require  that  recipients  of 
coordination  notifications  respond 
within  10  days.  Eadi  licensee  must 
complete  this  coordination  process  prior 
to  initiating  service  within  its  service 
area.  Finally,  participating  parties 
should  resolve  any  problems  that 
develop  diuing  this  process.  Only 
unresolved  frequency  conflicts  should 
be  re]>orted  to  the  Commission.  In  such 
cases  the  Commission  will  resolve  the 
conflicts.  The  Commission  believes  that 
the  coordination  approach  it  is  adopting 
does  not  preclude  licensees  from 
entering  into  private  agreements  that 
mitigate  interference  problems.  These 
agreements  may  include  an  arrangement 
to  conduct  a  one-time  blanket 
coordination  as  opposed  to  coordinating 
eadi  individual  link  as  they  are  planned 
for  activation,  or  arrangements  for  one 
party  to  compensate  another  financially 
for  modifying  its  operation  to 
accommodate  new  installations. 

vi.  Partitioning  and  Disaggregation 

45.  Partitioning  is  the  assignment  of 
all  the  spectrum  within  specific 
geographic  portions  of  a  licensee's 
service  area.  Disaggregation  is  the 
assignment  of  discrete  portions  or 
"blocks"  of  licensed  spectrum  to 
another  entity.  The  Commission 
concludes  that  partitioning  and 
disaggregation  should  be  permitted  in 
the  39  GHz  band.  The  Commission 
further  concludes  that  the  option  of 
partitioning  should  not  be  limited  to 
rural  telephone  companies  but  should 
be  made  available  to  all  entities  eligible 
to  be  licensees  in  the  39  GHz  band, 
including  incumbent  39  GHz  licensees. 
The  Commission  thus  concurs  with 
commenters  who  support  partitioning, 
and  notes  that  no  parties  opposed  this 
proposal.  The  Commission  believes  that 
the  availability  of  these  options  will 
enhance  39  GHz  licensees'  flexibility 
with  respect  to  system  design  and 
service  offerings.  The  Commission  also 
believes  that  partitioning  and 
disaggregation  opportimities  further  the 
objectives  of  section  309(j)  of  the 
Communications  Act  by  facilitating  the 
development  of  niche  markets  and  the 
arrival  of  new  entrants,  including  small 
businesses,  rural  telephone  companies 


and  businesses  owned  by  members  of 
minority  groups  and  women.  In 
addition,  these  tools  will  promote 
efficient  use  of  39  GHz  spectrum. 

46.  As  a  result,  39  GHz  licensees 
acquiring  their  licenses  under  the  new 
rules  established  herein  will  be 
|>ermitted  to  acquire  partitioned  and/or 
disaggregated  licenses  in  either  of  two 
ways:  (1)  They  may  form  bidding 
consortia  to  [>articii)ate  in  auctions,  and 
then  {>artition  or  disaggregate  the 
licenses  won  among  consortia 
participants  after  grant;  or  (2)  they  may 
acquire  partitioned  or  disaggregated  39 
GHz  licenses  from  other  licensees 
through  private  negotiation  and 
agreement  either  before  or  after  the 
auction.  A  licensee  planning  to  partition 
or  disaggregate  its  license  must  first  be 
granted  the  license,  and  the  licensee  and 
partitionee  and/or  disaggregatee  will  be 
required  to  file  an  assignment 
application.  The  Commission  will 
require  that  a  licensee  disaggregate  by 
frequency  pairs.  This  requirement  is 
necessary  for  administrative  purposes: 
the  database  necessary  to  track 
authorizations  could  otherwise  become 
too  cumbersome  and  complex  and 
processing  could  become  delayed  or 
prone  to  error. 

47.  Overall,  the  Commission  believes 
that  partitioning  and  disaggregation  will 
promote  competition  in  the  39  GHz 
service  and  expedite  the  delivery  of 
service  to  the  public,  particularly  in 
rural  areas.  Moreover,  partitioning  and 
disaggregation  will  help  to  eliminate 
market  entry  barriers  pursuant  to 
section  257  of  the  Communications  Act 
by  creating  smaller,  less  capital 
intensive  service  areas  that  may  be  more 
accessible  to  small  entities.  The 
Commission  considers  partitioning  and 
disaggregation  effectively  to  be  types  of 
assignments,  which  will,  therefore, 
require  prior  approval  by  the 
Commission.  In  authorizing  partitioning 
and  disaggregation,  the  Commission 
will  follow  existing  assignment 
procedures. 

48.  The  Commission  will  require  the 
entity  acquiring  a  license  by  partitioning 
or  disaggregation  to  satisfy  the  same 
construction  requirements  as  the  initial 
licensee,  regardless  of  when  its  license 
was  acquired.  Should  a  licensee  fail  to 
meet  the  construction  requirements,  the 
license  will  cancel  automatically.  The 
cancelled  license  will,  if  it  was 
partitioned  from  a  rectangular  service 
area,  revert  to  the  BTA  licensee  for  that 
channel  (unless  the  forfeiting  entity  is 
the  BTA  Ucensee  for  that  channel).  If  the 
forfeited  license  was  partitioned  from  a 
BTA,  the  license  will  be  auctioned.  In 
addition,  parties  must  comply  with  the 
Commission's  current  technical  rules 
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with  respect  to  service  area  boundary 
limits  and  protections.  Coordination 
and  negotiation  among  licensees  must 
be  maintained  and  applied  in  licensing 
involving  partitioned  areas  and 
disaggregated  spectrum.  Finally,  under 
partitioning  or  spectrum  disaggregation, 
an  entity  will  be  authorized  tohold  its 
license  for  the  disaggregated  spectrum 
or  partitioned  area  for  the  remainder  of 
the  original  license  term.  The 
Commission  concludes  that  this 
approach  is  appropriate  because  the 
Commission  should  not  bestow  greater 
rights  to  a  licensee  receiving  its 
authorization  pursuant  to  partitioning  or 
spectrum  disaggregation  than  the 
Commission  awarded  under  the  terms  of 
the  original  license  grant. 

vii.  Regulatory  Status 

49.  The  Commission  concludes  that 
39  GHz  band  licensees  should  be 
permitted  to  serve  as  a  common  carrier 
or  as  a  private  licensee.  Further,  those 
licensees  who  select  common  carrier 
regulatory  status  will  be  able  to  provide 
private  service,  and  those  licensees  who 
select  private  service  provider 
regulatory  status  may  share  the  use  of 
their  Dacilities  on  a  non-profit  basis  or 
may  offer  service  on  a  for-profit,  private 
carrier  besis  subject  to  §  101.135  of  the 
Commission's  Rules.  Under  this 
scenario,  licensees  will  elect  the  status 
of  the  services  they  wish  to  offer  and  be 
governed  by  the  rules  applicable  to  their 
status.  Although  no  commenters 
addressed  this  issue,  the  Commission 
believes  this  approach  will  promote 
economic  efficiencies  by  reducing 
construction  and  operating  costs 
associated  with  having  to  provide 
separate  facilities.  This  result  also  is 
consistent  with  §  101.133(a)  of  the 
Commission's  Rules. 

E.  Treatment  of  Incumbent  39  GHz 
Licensees 

50.  Incumbent  39  GHz  licensees  are 
those  who  have  been  licensed  under  the 
current  fixed  microwave  rules  in  47  CFR 
Part  101,  or  its  predecessors,  parts  21 
(for  common  carriers)  or  94  (for  private 
carriers).  Their  service  areas  are  self- 
defined  and  generally  are  restricted  to 
point-to-point  operations.  Many  of  these 
licensees  have  participated  as 
commenters  in  this  proceeding,  and 
include  WinStar,  ART,  BizTel, 
Columbia,  and  a  numtwr  of  PCS 
licensees. 

• 

i.  Reconciling  Service  Areas  of  39  GHz 
Incumbents  With  BTA  Service  Areas  of 
New  Licensees 

51.  While  the  Commission  has 
decided  that  BTAs  are  appropriate  for 
the  new  licensing  system  in  the  39  GHz 
band,  it  recognizes  that  many  of  the 


newly-licensed  BTA  service  areas  will 
be  encimibered  by  incumbent  39  GHz 
band  licensees.  Tnese  incumbents  are 
authorized  in  various  locations 
throughout  the  country,  and  their 
rectangular  service  areas  will  occupy 
portions  of  BTAs  or  cross  BTA 
boundaries.  After  carefiil  consideration 
of  the  concerns  expressed  by  various 
commenters,  the  Commission  concludes 
that  the  following  approaches  are 
appropriate. 

t2.  VVhere  an  incumbent  licensee's 
rectangular  service  area  occupies  only  a 
portion  of  a  BTA,  the  licensee's 
channels  will  be  available  for 
application  under  the  new  competitive 
blading  rules,  but  the  incumbent  will 
retain  the  exclusive  right  to  use  those 
channels  within  its  rectangular  service 
area.  The  holder  of  the  BTA 
authorization  thus  will  be  required  to 
design  its  system  to  protect  against 
harmful  interference  to  the  incumbent 
by  complying  with  the  Commission's 
interference  protection  standards.  The 
Commission  notes  that  should  such  an 
incimibent  lose  its  authority  to  operate, 
the  BTA  license  holder  will  be  entitled 
to  operate  within  the  portion  of  the 
forfeited  rectangular  service  areas 
located  within  its  BTA,  without  being 
subject  to  competitive  bidding.  This 
approach  best  serves  the  public  because 
it  gives  the  service  providers  an 
incentive  to  make  efficient  use  of 
available  spectrum,  and  it  ensures  that 
any  disruption  of  service  will  be 
remedied  as  quickly  as  possible. 

53.  Where  an  authorized  incumbent 
licensee  has  a  rectangular  service  area 
covering  an  entire  BTA,  the  Commission 
will  not  make  those  channels  available 
for  "overlay  "  licensing  in  that  BTA. 
Unlike  the  scenario  described  above,  in 
this  situation  a  BTA  will  not  have  areas 
that  are  currently  unassigned.  Since 
incumbents  tvill  be  required  to 
construct  and  operate  pursuant  to 
Commission  Rules,  the  public  should  be 
assured  of  receiving  service  throughout 
the  BTA  without  the  need  to  license  an 
alternative  provider. 

ii.  Repacking 

54.  Background.  In  the  NPRM  and 
Order,  the  Commission  asked  for 
comment  on  whether  incumbent 
facilities  should  be  relicensed  on  their 
current  frequency  or  whether  incumbent 
links  should  be  "repacked"  into  a 
different  portion  of  the  band  than 
initially  occupied.  There  was  very  little 
discussion  by  commenters  cm  the  issue 
of  repacking.  The  Commission's  general 
approach  up  to  this  point  has  bem  to 
refrain  from  repacking,  if  possible.  The 
Commission  finds  that  repacking  the  39 
GHz  band  would  cause  a  significant 
disruption  of  incumbent  39  operations. 


As  noted  throughout  this  proceeding, 
the  Commission  does  not  intend  to  alter 
or  restrict  significantly  the  operations  of 
inomibents.  Moreover,  the  Commission 
believes  that  it  can  coordinate  with  the 
extant  licenses  of  39  GHz  incumbents  so 
that  they  will  not  impair  the 
Commission's  new  licensing  system 
using  BTAs  and  50-MHz  chaimel 
blocks.  Accordingly,  the  Commission 
does  not  believe  that  r^Mcking  is 
necessary  imder  these  circumstances. 

iii.  Disposition  of  Pending  39  GHz  Band 
Applications 

a.  Background. 

55.  Ob  November  13, 1995.  the 
Wireless  Telecommunications  Bureau 
("Bureau"),  pursuant  to  delegated 
authority,  adopted  and  released  an 
Order  ("Freeze  Order").  61  FR  8062 
(March  1, 1996),  announcing  that  the 
Commission  would  no  longer  accept  for 
filing  any  new  applications  for  39  GHz 
licenses  in  the  Common  Carrier  or 
Operational  Fixad  Point-to-Point 
Microwave  Radio  Services,  pending 
Commission  action  on  the  llA  Petition. 
The  Freeze  Order  was  made  efliective 
upon  its  release. 

56.  The  NPRM  and  Order,  supra. 
extended  the  freeze,  providing  that 
pending  applications  would  be 
processed  only  if  (1)  they  were  not 
mutually  exclusive  with  other 
applications  at  the  time  of  the  Bureau's 
Freeze  Order,  and  (2)  the  60-day  period 
for  filing  mutually  exclusive 
applications  had  expired  prior  to 
November  13. 1995  [i.e..  the 
applications  were  "ripe").  The  NPRM 
and  Order  further  provided  that  those 
applications  that  were  mutually 
exclusive  with  others  as  of  November 
13. 1995.  or  within  the  60-day  period  for 
filing  competing  applications  on  or  after 
November  13. 1995.  would  be  held  in 
abeyance  for  pnxxssing  and  disposition. 
In  addition,  amendments  to  these  frozen 
applications  received  on  or  after 
November  13, 1995,  were  also  held  in 
abeyance.  Moreover,  applications  for 
modification  of  existing  39  GHz  licenses 
(e.g.,  applications  to  modify  existing 
licenses  for  the  purpose  of  rhwng^ng  the 
height  of  an  antenna)  filed  on  or  after 
November  13. 1995.  were  held  in 
abeyance,  as  well  as  amendments 
thereto  that  were  filed  on  or  after 
November  13, 1995.  Finally,  no  new 
applications  to  modify  existing  licenses, 
or  amendments  to  pending  mixlificatian 
applications,  were  to  be  accepted  for 
filing  on  or  after  December  15. 1995. 
unless  they  (1)  did  not  involve  any 
enlargement  of  any  portion  of  the 
proposed  area  of  operation,  and  (2)  did 
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not  change  frequency  blocks,  other  than 
to  delete  one  or  more. 

57.  On  Januanr  16, 1996,  Commco 
filed  a  Petition  ror  Reconsideration  and 
an  Emergency  Request  for  Stay,  asking 
the  Commission  to  vacate  that  portion  of 
the  NPRM*and  Order  imposing  an 
interim  freeze  on  the  processing  of 
mutually  exclusive  applications  to 
establish  new  facilities  in  the  39  GHz 
band,  including  amendments  thereto, 
pending  as  of  November  13, 1995. 
BizTel.  GHZ  Equipment  Company.  Inc. 
("GEC").  and  TIA  filed  comments  in 
support  of  the  Stay  Request. 
Additionally,  on  January  16. 1996.  DCT 
Conununications.  Inc.,  filed  a  Petition 
for  Partial  Reconsideration,  requesting 
that  the  Commission  process  (a)  minor 
amendments,  at  least  those  that 
eliminate  mutual  exclusivity,  and  (b)  as- 
yet  uncontested  applications  for  which 
the  60-day  period  for  filing  mutually 
exclusive  applications  had  not  expired 
prior  to  the  November  13, 1995,  Freeze 
Order. 

58.  In  its  Memorandum  Opinion  and 
Order,  supra,  the  Commission 
reconsidered  certain  aspects  of  the 
Commission's  processing  freeze  and 
decided  to  lift  the  processing  freeze  on 
amendments  of  right  filed  before 
December  15, 1995.  Thus,  all 
applications  that  were  amended  to 
resolve  mutual  exclusivity  before  that 
date  were  to  be  processed,  provided 
they  had  completed  their  60-day  public 
notice  period  as  of  November  13, 1995. 
In  addition,  the  Commission  clarified 
that  applications  to  modify  existing  39 
GHz  licenses  and  amendments  thereto 
were  to  be  processed  regardless  of  when 
filed,  provided  they  neither  enlarge  the 
service  area  nor  change  the  assigned 
frequency  blocks  (except  to  delete 
them).  In  all  other  respects,  the 
Conunission's  decisions  regarding  the 
filing  and  processing  of  39  GHz 
applications  and  amendments  were 
unaffected  by  the  reconsideration 
decision.  A  summary  of  other  main 
points  of  the  d&cision  follows: 

•  The  Commission  decided  to  process 
those  amendments  of  right  filed  on  or 
after  November  13, 1995,  but  before 
December  15, 1995. 

•  The  Commission  noted  that  all 
other  amendments  filed  on  or  after 
November  13, 1995,  would  continue  to 
be  held  in  abeyance. 

•  The  Commission  affirmed  its 
decision  to  continue  to  hold  in  abeyance 
all  pending  mutually  exclusive 
applications,  unless  the  mutual 
exclusivity  was  resolved  by  an 
amendment  of  right  filed  before 
December  15, 1995.  Where  the  mutual 
exclusivity  was  resolved,  the 
Commission  expressly  stated  that  it 
would  process^e  application  provided 


that  the  application  was  "ripe"  as  of 
November  13, 1995— j.e.,  that  it  had 
been  placed  on  public  notice  and 
completed  the  60-day  cut-off  period  for 
filing  of  competing  applications  as  of 
November  13,  1995. 

•  The  Commission  affirmed  its 
decision  to  hold  in  abeyance  all 
applications  that  had  not  been  placed 
on  public  notice  or  completed  Uie  60- 
day  cut-off  period  as  of  November  13. 
1995. 

b.  Processing  of  Pending  Applications. 

59.  In  view  of  me  goals  of  tnis 
proceeding,  e.g.,  to  foster  competition 
among  different  service  providers,  to 
promote  maximum  efficient  use  of  the 
spectrum,  and  to  provide  efficient 
service  to  customers  by  improving  the 
licensing  procedure,  the  Commission 
concludes  that  what  follows  is  the  best 
approach  for  processing  currently 
pending  39  GHz  license  applications 
that  were  affected  by  the  November  13, 
1995,  Freeze  Order  and  the  December 
15, 1995,  freeze.  The  Commission  has 
processed:  (1)  Those  39  GHz 
applications  that  were  not  mutually 
exclusive  as  of  December  15, 1995,  and 
that,  as  of  November  13,  1995.  had 
passed  the  60-day  cut-off  period  for 
filing  competing  applications,  and  (2) 
applications  to  modify  existing  licenses 
("modification  applications"),  or 
amendments  to  modification 
applications,  which  do  not  enlarge  the 
service  area  or  change  frequency  blocks, 
except  to  delete  them.  For  the  reasons 
that  follow,  the  Commission  has 
decided  to  dismiss,  without  prejudice, 
all  other  applications  that  have 
remained  subject  to  the  freeze,  i.e.,  (1) 
applications  that  are  mutually 
exclusive,  (2)  applications  that  were  not 
yet  on  public  notice,  or  for  which  the 
60-day  cut-off  period  had  not  been 
completed  prior  to  November  13, 1995, 
and  (3)  modification  applications  or 
amendments  thereto  that  do  not  meet 
the  criteria  set  out  infra,  in  paragraph 
95.  These  applicants  may  reapply  under 
the  new  geographic  area  licensing  rules 
established  in  this  proceeding. 

i.  Pending  Mutually  Exclusive  39  GHz 
Applications. 

60.  PCS  and  other  CMRS  licensees, 
equipment  manufacturers,  and  the 
Telecommuinications  Industry 
Association  (TIA)  ask  that  the 
Commission  process  39  GHz 
applications  that  are  pending  and 
mutually  exclusive.  GTE  Service 
Corporation  (GTE),  however,  urges  us 
either  to  (1)  dismiss  the  pending  39  GHz 
applications  that  the  Commission  is 
holding  in  abeyance  and  open  a  new 
application  filing  window  for  such 
frequencies  and  licensing  areas  under 
the  new  rules  that  the  Commission 


adopts  in  this  proceedii^;  or  (2)  retain 
those  applications  on  file  and  permit 
other  interested  parties  to  file  competing 
applications  that  will  be  processed 
pursuant  to  adopted  competitive 
bidding  procedures  and  corresponding 
rules  for  39  GHz  authorizations.  Some 
commenters  recommend  a  specific  time 
frame  for  allowing  39  GHz  license 
applicants  to  resolve  mutual  exclusivity, 
i.e.,  between  60  days  and  six  months 
after  a  Report  and  Order  is  issued  in  this 
proceeding.  In  its  Comments  filed  on 
March  4, 1996,  Bachow  and  Associates, 
Inc.  (Bachow)  asks  that  the  Commission 
dismiss,  without  prejudice,  any 
mutually  exclusive  applications  that 
remain  after  the  time  for  resolving 
mutual  exclusivity  passes. 

61.  Some  commenters  further  ask  that 
the  Commission  dismiss  as  defective 
any  applications  which  did  not  limit 
themselves  to  only  one  siiecified  39  GHz 
channel  as  of  November  13, 1995,  or 
which  otherwise  failed  to  satisfy  the 
Public  Notice,  Mimeo  No.  44787 
(released  Sept.  16, 1994).  that  described 
the  processing  procedures  and  rules 
applicable  to  the  39  GHz  band.  Under 
this  approach,  any  remaining  applicants 
that  are  still  subject  to  mutual 
exclusivity  would  be  allowed  to  file 
amendments  to  reduce  their  proposed 
service  area  contours  or  otherwise  enter 
into  settlement  agreements  to  resolve 
their  conflicts. 

62.  The  Commission  has  determined 
that  the  best  approach  for  processing 
pending  mutually  exclusive 
applications  is  to  dismiss  them  without 
prejudice,  and  to  allow  these  applicants 
to  submit  new  applications  under  the 
competitive  bidding  rules  established  in 
this  proceeding.  The  Commission  takes 
this  action  because  it  finds  that  this 
procedure  will  optimize  the  public 
interest  by  promoting  fair  and  efficient 
licensing  practices.  As  the  Commission 
discusses  below,  ("Auctionability  of  the 
39  GHz  Band"),  the  use  of  a  competitive 
bidding  system  for  licensing  the  39  GHz 
band  constitutes  the  best  method  for 
choosing  among  mutually  exclusive 
applicants.  Competitive  bidding  allows 
spectrum  to  be  acquired  by  the  parties 
who  value  it  most  highly  and  increases 
the  likelihood  that  innovative, 
competitive  services  will  be  offered  to 
consumers.  These  benefits  will  be  lost, 
in  part,  if  the  Commission  were  to 
process  pending  mutually  exclusive 
applications  under  its  old  rules. 
Moreover,  under  such  an  approach, 
those  pending  mutually  exclusive 
applications  that  cannot  be 
accommodated  by  the  availability  of 
alternative  frequencies  would  be  subject 
to  comparative  hearing  (either  formal  or 
informal).  While  these  rules  may  be 
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useful  in  other  bands  to  address  the  rare 
situation  in  which  two  point-to-point 
links  cannot  be  coordinated  to  avoid 
interference,  in  the  39  GHz  band, 
applicants  seek  to  serve  geographic 
areas  rather  than  to  provide  service  on 
a  single  point-to-point  link  basis.  This, 
coupled  with  the  exponential  growth  in 
demand  for  39  GHz  spectrum,  results  in 
a  significant  number  of  mutually 
exclusive  applications,  including 
"daisy-chain"  situations,  among  entities 
seeking  to  acquire  spectrum.  Resolving 
these  mutually  exclusive  applications 
through  comparative  hearings  would  be 
much  slower  and  possibly  more  costly, 
both  to  the  government  and  applicants, 
than  competitive  bidding. 

63.  The  Commission  also  finds  that 
those  who  believe  that  they  should  be 
afforded  the  opportunity  to  amend  their 
pending  applications  to  avoid  mutual 
exclusivity  tiad  ample  opportunity  to 
file  such  amendments  prior  to  the 
commencement  of  this  rule  making.  The 
Commission  is  not  convinced  that 
parties  who  have  not  already  entered 
such  agreements  will  successfully 
accomplish  such  agreements  now. 
Moreover,  even  if  such  agreements  are 
possible,  the  parties  will  have  the 
opportunity  to  accomplish  similar 
results  through  the  partitioning  and 
disaggregation  rules  the  Commission  is 
adopting  today.  Similarly,  parties  may 
resolve  existing  conflicts  by  forming 
joint  ventures  or  similar  arrangements  to 
apply  for  BTA  licenses.  If,  however,  the 
Commission  permitted  finding 
mutually  exclusive  applicants  to  resolve 
their  conflicts  outside  the  structure  of 
the  competitive  bidding  process,  other 
entities  would  be  foreclosed  from  an 
opportunity  to  apply  for  39  GHz 
spectrum  under  the  flexible  rules  the 
Commission  adopts  herein.  This  would 
have  the  result  of  limiting  the  pool  of 
potential  applicants  to  those  who  have 
already  filed  under  the  current,  more 
restrictive  rules,  and  may  inhibit  the 
development  of  new  and  innovative 
services  in  this  spectrum.  Accordingly, 
the  Commission  finds  that  existing^ 
applicants  have  a  reasonable  avenu6  of 
relief  for  their  concerns  in  the 
procedures  it  adopts  herein,  and 
accordingly  denies  their  requests. 

ii.  Applications  Within  the  60-day 
Public  Notice  Period  on  November  13, 
1995. 

64.  Some  petitioners  and  commenters 
argue  that  the  Commission  should 
process  the  "unripe"  applications — 
those  that  had  not  passied  the  60-day 
public  notice  period  as  of  the  date  of  the 
November  13, 1995,  Freeze  Order. 
According  to  DCT,  for  example,  all 
applications  that  have  been  or  should 
have  been  placed  on  public  notice 
announcing  their  susceptibility  to       * 


petitions  to  deny  as  required  by  section 
309  of  the  Communications  Act  meet 
the  processing  requirements  of  the 
Communications  Act.  DCT  contends 
that  the  disparate  treatment  of  these 
applications  and  those  the  Commission 
have  decided  to  process  would  only 
make  sense  if  there  were  no  vacant 
channel  pairs  available  for  a  second 
applicant  in  the  same  service  area.  DCT 
and  WinStar  argue  that  under  the  rules, 
if  there  were  a  vacant  channel  pair,  a 
second  applicant  would  have  to  yield 
ultimately  to  the  first-in-time  applicant 
with  resi}ect  to  the  frequencies  specified 
by  the  first-in-time  applicant. 

65.  In  the  Memorandum  Opinion  and 
Order,  supra,  the  Commission  held  that 
unripe  applications  would  continue  to 
be  held  in  abeyance  because,  until  the 
Commission  had  completed  its 
consideration  of  the  record,  the 
Commission  was  not  in  a  position  to 
state  whether  further  applications  may 
be  filed,  or  how  the  applications 
presently  held  in  abeytmce  would  have 
been  treated.  Having  concluded  here 
that  the  39  GHz  band  should  be  subject 
to  significantly  difiierent  rules  than  the 
ones  used  previously,  the  Commission 
believes  that  the  most  fair  and 
reasonable  approach  with  regard  to 
pending  unripe  applications  is  to 
dismiss  them  and  allow  these  applicants 
to  reapply  under  the  new  rules  set  forth 
in  this  proceeding.  Taking  into  account 
its  conclusion  that  these  new  rules 
further  the  public  interest,  the 
Commission  believes  that  applying  the 
new  39  GHz  rules  to  those  applications 
that  were  still  subject  to  the  possibility 
of  competing  applications  under  the 
former  rules  adequately  balances  the 
expectations  of  applicants  with  the 

f>ublic  need  for  a  better  system  for 
icensing  use  of  the  39  GHz  band.  The 
Commission  further  believes  that  it  has 
crafted  a  fair  approach  because  such 
applicants  will  be  permitted  to  apply  for 
spectrum  under  the  new  rules, 
iii.  Modification  Applications. 

66.  In  the  NPRM  and  Order,  the 
Commission  stated  that  it  would  hold  in 
abeyance  modification  applications,  and 
any  amendments  thereto,  that  were  filed 
on  or  after  November  13.  1995,  the  date 
of  the  Freeze  Order.  The  Commission 
stated  that  no  new  applications  to 
modify  existing  licenses  would  be 
accepted  after  December  15, 1995. 
unless  they  did  not  involve  any 
enlargement  in  any  portion  of  the 
service  area  and  did  not  change 
frequency  blocks  (unless  to  delete  one). 

67.  In  the  Memorandum  Opinion  and 
Order,  supra,  the  Commission  clarified 
that  any  pending  modification 
application  or  amendment  thereto  filed 
prior  to  November  13. 1995,  was  to  be 
processed.  Modification  applications  or 


amendments  to  such  applications,  filed 
between  November  13  and  December 
15. 1995.  which  meet  the  criteria  of 
§  101.59  of  the  Commission's  Rules  and 
which  do  not  enlarge  the  applicant 
licensee's  service  area,  were  to  be 
accepted  for  filing  and  processed.  Any 
modification  application,  or  amendment - 
thereto,  which  meets  the  criteria  of 
§  101.61  of  the  Commission's  Rules 
were  likewise  to  be  accepted  for  filing 
and  processed.  All  other  modification 
applications  and  amendments  thereto 
were  to  be  held  in  abeyance. 

68.  For  the  same  reasons  that  the 
Commission  dismisses  without 
prejudice  the  pending  mutually 
exclusive  and  unripe  applications  as 
discussed  supra,  the  Commission  also 
dismisses  without  prejudice  any 
modification  application  held  in 
abeyance  pursuant  to  the  fi«eze.  Such 
applications,  if  granted  under  the 
previous  rules,  would  frustrate  the  goals 
underlying  this  proceeding  by 
continuing  the  licensing  scheme  which 
the  Commission  is  abandoning  with  this 
Report  and  Order.  As  discussed  supra, 
the  Commission  must  choose  a  point 
from  which  its  new  rules  will  apply, 
taking  into  account  its  conclusion  that 
these  new  rules  are  in  the  best  interest 
of  the  public  for  the  development  of 
new  services  in  the  39  GHz  band.  The 
Commission  believes  that  it  is  fair  to 
dismiss  major  modification  applications 
because  such  applicants  will  be 
permitted  to  apply  for  additional 
spectrum,  without  disadvantaging 
potential  new  entrants,  under  the  new 
rules. 

iv.  Applications  That  Are  Partially 
Mutually  Exclusive. 

69.  There  are  seven  applications  that 
are  partially  mutually  exclusive.  That  is. 
these  applications  request  more  than 
one  frequency  pair,  some  of  which  are 
mutually  exclusive  with  frequencies 
requested  in  other  applications  and 
some  of  which  are  not  mutually 
exclusive.  Although  the  non-mutually 
exclusive  portion  of  these  applications 
was  subject  to  processing  under  the 
Conunission's  December  15, 1995, 
NPRM  and  Order,  the  mutually 
exclusive  portion  of  each  of  the 
applications  was  required  to  be  held  in 
abeyance.  The  divided  status  of  these 
applications  has  presented  a  unique 
processing  issue.  The  Commission's 
electronic  process  for  addressing  these 
applications  does  not  permit  partial 
grants  because  there  is  no  capability  for 
allowing  an  application  to  remain  in 
pending  status  if  final  action  has  been 
taken  on  a  portion  of  it.  As  a  result,  the 
Commission  has  not  been  able  to 
process  the  non-mutually  exclusive 
portion  of  these  applications  imtil  it  had 
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reached  a  decision  regarding  the 
disposition  of  pending  mutually- 
exclusive  applications  in  general.  As  the 
Commission  has  now  made  this 
determination,  it  will  process  these 
applications  as  foUoyvs.  Specifically,  it 
will  process  to  completion  that  portion 
of  each  of  these  applications  that  is  non- 
mutually  exclusive  with  other 
applications.  However,  the  Commission 
will  dismiss  the  remainder  of  the 
application  which  cannot  be  granted 
due  to  mutual  exclusivity,  consistent 
with  the  Q}mmission's  order  herein. 

n.  Decision— CompetitiTe  Bidding 
braes 

A.  Auctionabilityofthe  39  GHz  Band 

70.  Background.  In  the  NPRM  and 
Order,  61  PR  2465  (January  26. 1996). 
the  Commission  proposed  to  use 
competitive  bidding  to  select  among 
mutually  exclusive  applications  for 
initial  licenses  in  the  39  GHz  band.  The 
Conunission  reconsidered  its  previous 
decision  not  to  license  intermediate 
links  by  competitive  bidding  and  the 
various  factors  that  influenrad  its 
decision.  First,  the  Commission  noted 
that  point-to-point  microwave  channels 
used  as  part  of  end-to-end  subscriber- 
based  service  offerings  meet  the 
"principal  use"  requirement  of  the 
Communications  Act.  Second,  because 
BTAs  are  large  areas,  the  Commission 
stated  that  defining  service  areas  by 
BTAs  likely  will  result  in  the  filing  of 
mutually  exclusive  applications.  Third, 
the  Commission  noted  that  based  upon 
experience  with  auctions  In  other 
services,  an  auction  for  intermediate 
links  within  a  well-defined  service  area 
will  neither  significantly  delay  the 
provision  of  other  services,  such  as  PCS, 
to  the  public  nor  impose  significant 
administrative  costs  on  the  applicants  or 
the  Commission.  Fourth,  the 
Commission  noted  that  by  placing 
licenses  in  the  hands  of  those  who  value 
this  spectrum  most  highly,  competitive 
bidding  will  likely  promote  the 
development  and  rapid  deployment  of 
new  technologies  and  ensure  that  new 
and  Innovative  technologies  are  readily 
accessible  to  the  American  people. 
Finally,  the  Commission  noted  that 
some  of  the  licensees  in  the  39  GHz 
band  have  offiared  to  sell  or  lease  their 
licenses  and  may  never  have  intended 
to  directly  serve  the  pubUc,  but  rather 
to  hold  their  own  auctions  and  thereby 
deprive  the  public  of  the 
aforementioned  benefits. 

71.  Discussion.  Upon  consideration  of 
the  record  in  this  proceeding,  the 
Commission  concludes  that  auctioning 
the  39  GHz  band  meets  the  new  criteria 
set  forth  in  §  309(j)  of  the 


Communications  Act,  as  amended  by 
the  Balanced  Budget  Act  of  1997 
("Budget  Act").  During  the  pendency  of 
this  proceeding  and  after  comments 
were  received  in  this  proceeding. 
Congress  enacted  the  Budget  Act  which 
extended  and  expanded  the 
Commission's  auction  authority.  Many 
commenters  support  the  award  of 
unallocated  spectrum  through  auctions 
for  the  39  GHz  band.  Using  the  pre- 
Budget  Act  criteria  for  auctlonabiUty  of 
spectrum,  some  comipenters  argued  that 
the  39  GHz  band  did  not  meet  such 
criteria  because:  (1)  The  band  is  being 
used  for  providing  intermediate  links 
and,  therefore.  Is  not  principally  being 
used  to  gamer  compensation  bom 
subscribers  as  required  under  the  former 
"principal  use"  criterion  of  the  Act;  (2) 
an  auction  of  the  39  GHz  band  does  not 
promote  the  objectives  contained  in  the 
Act;  and  (3)  an  auction  of  intermediate 
links  could  significantly  delay  the 
development  and  deployment  of  new 
products  and  services  and  Impose 
significant  costs  on  licensees  and  the 
Commission.  As  discussed  below,  as  a 
result  of  the  Budget  Act  provisions,  the 
"principal  use"  criterion  of  309{j)(2)(A) 
and  "promote  the  objectives"  criterion 
of  309(j)(2){B)  and  309{j)(3)  of  the  Act  no 
longer  govern  the  auctionability  of 
electromagnetic  spectrum.  Thus,  the 
Commission  does  not  find  these 
arguments  to  be  compelling  reasons  not 
to  employ  competitive  bidding 
procedures  for  39  GHz  s]>ectrum. 

72.  Under  the  Budget  Act,  the 
Commission's  auction  authority  covers 
all  mutually  exclusive  applications  for 
initial  licenses  or  construction  permits, 
with  three  limited  exceptions  which  are 
not  applicable  in  this  proceeding.  The 
Budget  Act  replaced  language  in  section 
309(j)(2),  formerly  called  "Uses  to 
Which  Bidding  May  Apply,"  which 
stated  the  requirements  for  spectrum  to 
be  auctionable  (i.e.,  a  determination  that 
the  principle  use  of  the  spectrum  will  be 
on  a  subscription  basis  and  that 
competitive  bidding  will  promote  the 
objectives  stated  in  section  309(j)(3)) 
with  a  new  paragraph  that  expands  the 
Commission's  auction  authority.  Under 
amended  section  309(j)  the  Commission 
has  the  authority  to  auction  the  39  GHz 
band. 

73.  DCT  contends  that  using 
competitive  bidding  procedures  for  this 
band  violates  §§  309(j)(l)  and 
309(j)(6)(E),  because  the  Commission  is 
required  to  use  various  means  to  avoid 
mutual  exclusivity,  including  the  use  of 
engineering  solutions,  negotiate 
threshold  qualifications  and  service 
regulations,  and  licensing  proceedings, 
before  turning  to  auctions.  DCT  argues 
that  because  the  NPRM  and  Order  finds 


that  current  point-to-point  rules  are 
structured  to  avoid  mutual  exclusivity 
through  frequency  coordination, 
changing  the  rules  to  license  by  BTAs  is 
tantamount  to  adopting  a  licensing 
system  designed  to  encourage  mutual 
exclusivity.  The  Commission  rejects 
DOT'S  contentions.  The  39  GHz  band 
has  been  the  subject  of  significantly 
increased  requests  for  large  rectangular 
service  areas  and  multiple  channels. 
Frequency  coordination  techniques, 
suitable  for  the  level  of  point-to-point 
spectrum  demand  existing  prior  to  the 
existence  of  emerging  technologies,  are 
no  longer  adequate.  "The  use  of  pre- 
defined geographic  areas  rather  than  the 
applicant-defined  rectangular  areas 
currently  used  as  service  areas  furthers 
the  Commission's  public  interest  goals, 
as  concluded  above.  As  the  Commission 
noted,  supra,  predetermined  service 
areas  will  provide  a  more  orderly 
structure  for  the  licensing  process  and 
will  foster  efficient  utilization  of  the  39 
GHz  spectrum  in  an  expeditious 
manner.  Indeed,  the  use  of  applicant- 
defined  service  areas  can  actually  slow 
the  delivery  of  services  because  the 
processing  of  each  application  requires 
extensive  analysis  and  review  by 
Commission  staff. 

74.  Similarly,  the  Commission  also 
rejects  DCT's  related  contention  that  the 
proposed  auction  framework  for  the  39 
GHz  band — simultaneous  multiple 
round  bidding,  the  Milgrom-Wilson 
activity  rule  and  the  simultaneous 
stopping  rule— encourages  mutual 
exclusivity  of  applications.  IXT  further 
rejects  the  proposed  rule  that  would 
have  limited  licensees  to  an  interest  in 
four  channel  blocks  contending  that  the 
"expansion  of  the  number  of  channels 
which  an  applicant  may  receive  from  a 
de  facto  one  channel  to  four  channels 
also  encourages  mutual  exclusivity." 
The  competitive  bidding  rules  proposed 
have  been  used  successfriUy  in  previous 
auctions  and  are  intended  to  provide 
flexibility  to  bidders  to  pursue  different 
strategies  for  interrelated  licenses. 
Finally,  as  noted  surpa,  the  Commission 
has  decided  not  to  place  any  limit  on 
the  number  of  channels  a  licensee  may 
hold.  The  Cojmmission  rejects  the 
contention  that  this  will  encourage 
mutual  exclusivity,  but  rather  believes 
that  this  will  best  foster  the  creation  and 
deployment  of  new  services.  As 
disciissed  below,  various  other  auction 
provisions  adopted  here  will  address 
the  speculative  bidding  concerns  raised 
by  DCT. 

75.  While  the  Commission  believes 
that  competitive  bidding  will  place 
licenses  in  the  hands  of  those  who  value 
them  the  most,  various  commenters 
propose  other  methods  for  licensing  this 
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band.  DCR.  for  example,  proposes  that 
the  Commission  use  the  ahemative 
licensing  proposal  set  forth  in  the 
NPRM  and  Order.  TGI  proposes  tight 
usage  requirements,  e.g.,  existing 
permittees  would  have  six  months  from 
completion  of  rule  malung  to  construct 
and  commence  operation  of  their 
systems.  Bachow  proposes  that  the 
Commission  adopt  a  going-forward 
licensing  approach  that  provides  for, 
among  other  things,  applicant-defined 
service  areas  in  contrast  to  geographic 
licensing:  public  notice  and  thirty-day 
cut-off  windows:  exhaustion  of 
coordination  efforts  prior  to  any 
auction:  and  reasonable  build-out 
requirements.  Finally.  Ameritech  and 
others  state  that  after  the  Commission 
has  finished  processing  39  GHz 
amendments,  there  likely  will  be  little 
or  no  desirable  spectrum  for  any 
subsequent  overlay  auction  of  the  39 
GHz  channels.  These  commenters 
recommend  that,  in  lieu  of  auctions,  the 
Commission  make  the  39  GHz  band 
available  for  the  licensing  of  point-to- 
point  paths.  While  the  Commission 
notes  these  various  proposals,  the 
Commission  concludes  that  the  Budget 
Acts  amendments  to  section  309(j)  of 
the  Act  directs  it  to  auction  the  39  GHz 
band. 

76.  The  Commission  also  notes  that 
under  the  Budget  Act  amendments,  it  is 
required  to  provide  adequate  time 
before  the  issuance  of  bidding  rules  to 
permit  notice  and  comment,  and  after 
the  issuance  of  bidding  rules  to  ensure 
adequate  time  for  interested  parties  to 
assess  the  market  and  develop  their 
strategies  or  approaches  as  required 
under  section  309(j)(3)(E).  The 
Commission  believes  it  has  satisfied  the 
first  requirement  by  seeking  comment  in 
the  NPRM  and  Order.  As  to  the  second 
requirement,  the  Bureau  recently 
released  a  Public  Notice  announcing 
general  time  frames  for  upcoming 
auctions.  The  Commission  anticipates 
that  the  Bureau  will  routinely  release 
similar  public  notices  in  the  future.  The 
Commission  believes  that  the  release  of 
such  public  notices  combined  with  the 
rel^se  of  a  Public  Notice  announcing 
the  39  GHz  auction  should  ensure  that 
interested  parties  have  adequate  time  to 
assess  the  market  and  develop  their 
strategies. 

B.  Competitive  Bidding  Design  and 
Procedures 

i.  Competitive  Bidding  Design 

77.  Background.  In  the  NPRM  and 
Order,  the  Commission  tentatively 
concluded  that  simultaneous  multiple 
round  auctions  are  appropriate  for  this 
band.  The  Commi&sion  noted  that 


compared  with  other  bidding 
mechanisms,  simultaneous  multiple 
round  bidding  will  generate  the  most 
information  about  license  values  during 
the  course  of  the  auction  and  provide 
bidders  with  the  most  flexibility  to 
pursue  back-up  strategies. 

78.  Discussion.  Based  on  the  record  in 
this  proceeding  and  the  Commission's 
successful  experience  conducting 
simultaneous  multiple  roimd  auctions 
for  other  services,  the  Commission 
believes  a  simultaneous  multiple  round 
auction  design  is  the  preferable 
competitive  bidding  design  for  the  39 
GHrband.  The  commenters  generally 
support  the  proposal  to  use 
simultaneous  multiple  round  auctions 
for  selecting  among  mutually  exclusive 
applicants.  In  addition,  the  Commission 
believes  that  the  value  of  these  licenses 
will  be  significantly  interdependent 
because  of  the  desirability  of  aggregation 
across  geographic  regions.  Under  these 
ciramistances,  simultaneous  multiple 
round  bidding  will  generate  more 
information  about  license  values  during 
the  course  of  the  auction  and  provide 
bidders  with  more  flexibility  to  pursue 
back-up  strategies,  than  if  the  licenses 
were  auctioned  separately. 

79.  IXrr.  on  the  other  hand,  argues 
that  simultaneous  multiple  round 
auctions  give  applicants  only  one 
opportunity  to  file  for  any  or  all 
channels  and  that  this  approach  creates 
an  urgency  to  Ble  for  channels  that  the 
applicant  would  not  otherwise  seek, 
thereby  fostering  unnecessary  creation 
of  mutual  exclusivity.  DCT's  argument 
misses  several  points.  As  an  initial 
matter,  the  Commission  is  not  proposing 
to  auction  all  of  the  channels  at  one 
time  but  rather  in  a  series  of 
simultaneous  multiple  round  auctions 
in  which  three  channels  would  be 
placed  up  for  bid  in  each  auction.  See 
infra.  Thus,  applicants  will  have  more 
than  one  opportunity  to  file  for 
channels.  Moreover,  the  nature  of  this 
auction  design  provides  bidders  with 
flexibility  to  pursue  different  strategies 
for  interrelated  licenses.  Specifically,  it 
allows  a  bidder  to  pursue  substitute 
licenses  in  the  event  it  fails  to  obtain  its 
first  choices.  In  addition,  the 
Commission  believes  that  the  upht>nt 
payment  requirement  and  its 
withdrawal  rules  provide  a  sufficient 
deterrent  against  applicants  seeking 
licenses  that  they  do  not  want  or  intend 
to  use.  Notwithstanding  its  conclusion 
regarding  the  use  of  simultaneous 
multiple  round  bidding,  the 
Commission  retains  the  discretion  to 
use  a  different  methodology  if  that 
proves  to  be  more  administratively 
efficient. 


ii.  Applicability  of  Part  1.  Standardized 
Auction  Rules 

80.  In  the  Competitive  Bidding 
Second  Report  and  Order.  59  FR  22980 
(May  4, 1994)  as  modified  by  the 
Competitive  Bidding  Second 
Memorandum  Opinion  and  Order,  59 
FR  44272  (August  26. 1994).  the 
Commission  established  general 
competitive  bidding  rules  for  all 
auctionable  services,  but  also  stated  that 
such  rules  may  be  modified  on  a 
service-specific  basis.  These  general 
competitive  bidding  rules  are  contained 
in  part  1  of  the  Commission's  Rules.  In 
the  recent  Order,  Memorandum  Opinion 
and  Order  and  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  97-82,  62  FR 
13540  (March  21, 1997).  the 
Commission  amended  some  of  the  part 

1  provisions,  and  proposed  further 
amendments  to  the  part  1  rules  to 
streamline  its  auction  procedures. 
Accordingly,  for  the  39  GHz  band,  the 
Commission  will  follow  the  competitive 
bidding  rules  contained  in,  or  ultimately 
established  for.  Subpart  Q  of  part  1  of 
the  Commission's  Rules,  as  amended  by 
the  part  1  proceedings  and  related 
decisions,  unless  specifically  indicated 
otherwise  below. 

C.  Bidding  Issues 

i.  Grouping  of  Licenses 

81.  Backgmund.  The  Commission 
determined  in  the  Competitive  Bidding 
Second  Report  and  Order  that  highly 
interdependent  licenses  should  be 
^ouped  together  and  put  up  for  bid  at 
the  same  time  in  a  multiple  round 
auction  because  such  grouping  provides 
bidders  with  the  most  information  about 
the  complementary  and  substitutable 
licenses  during  the  course  of  the 
auction.  In  the  NPRM  and  Order,  the 
Commission  requested  comment  on 
whether  it  should  endeavor  to  have  a 
single  auction.  The  Commission  also 
solicited  comments  on  alternative 
license  groupings  and  requested  bidders 
to  explain  how  such  groupings  would 
benefit  bidders. 

82.  Discussion.  The  Commission 
believes  that  all  39  GHz  licenses  are 
significantly  interdependent.  As  a 
result,  the  optimal  grouping  of  the 
licenses  would  be  to  put  all  of  the 
licenses  up  for  bid  at  the  same  time  in 
order  for  bidders  to  have  information 
about  the  prices  of  complementary  and 
sub^itutable  licenses  during  the 
auction.  However,  due  to  the  large 
number  of  licenses  anticipated  to  be 
auctioned  (approximately  6,900),  this 
approach  may  be  burdensome  for 
bidders.  Specifically,  placing  all  of  the 
39  GHz  licenses  up  for  bid  in  a  single 
auction  may  overwhelm  bidders  with 
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the  processing  necessary  to  analyze 
effectively  and  efficiently  the  amount  of 
information  associated  with  such  a  lu]ge 
number  of  licenses.  The  Qmunission 
concludes  that  a  series  of  simultaneous 
multiple  round  auctitHis  would  be  more 
advantageous  to  bidders  and  the  most 
administratively  feasible  means  of 
distributing  these  licenses.  At  this  time, 
the  Commission  believes  that  three 
channel  pairs  should  be  placed  up  for 
bid  in  each  auction  based  on  its  review 
of  the  applicants'  requests  for  channels 
in  the  39  GHz  band.  The  Commission 
nonetheless  reserves  the  discretion  to 
change  the  number  of  channels  offered 
during  an  auction  if  it  is  efficient  and 
administratively  feasible  to  do  so  and 
delegate  such  authority  to  the  Bureau. 

ii.  Reserve  Price  or  Minimum  Opening 
Bids 

83.  When  licenses  are  subject  to 
auction,  the  recently  enacted  Budget  Act 
requires  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  or  a  minimum  opening  bid  is 
established,  unless  a  determination  is 
made  that  such  an  assessment  is  not  in 
the  public  interest.  Recently,  in 
conjimction  with  the  800  MHz 
Specialized  Mobile  Radio  ("SMR") 
Service  auction,  the  Bureau,  pursuant  to 
the  Budget  Act's  provisions  calling  for 
the  establishment  of  reserve  prices  or 
minimimi  opening  bids  in  FCC  auctions, 
proposed,  inter  alia,  a  formula  for 
determining  a  reserve  price  or  minimum 
opening  bid  for  licenses,  and  sought 
comment  on  its  formula  and  other 
proposals  for  the  auction  scheduled  to 
begin  on  October  28, 1997.  For  the  39 
GHz  auction,  the  Commission  directs 
the  Biueau  to  issue  a  sftnilar  public 
notice  proposing  a  method  for 
determining  a  reserve  price  or  minimum 
opening  bid  for  39  GHz  licenses  subject 
to  auction  and  seeking  comment  on  its 
proposed  method  and  other  proposals. 

iii.  Bid  Increments 

84.  Backgmund.  Consistent  with  the 
approach  for  previous  simultaneous 
multiple  round  auctions  for  other 
services,  in  the  NPRM  and  CMer  the 
Commission  proposed  to  establish 
minimum  bid  increments  for  bidding  in 
each  round  of  the  auction  based  on  the 
same  considerations  given  in  the 
Commissicm's  prior  orders.  The 
Commission  proposed  that  the  bid 
increment  be  the  greater  of  either  (Ij  A 
percentage  of  the  high  bid  from  the 
previous  round  or  (2)  a  fixed  dollar 
amount  per  megahertz  per  service  area 
population  ("KOiz-pops").  The 
Commission  also  proposed  to  retain  the 
discretion  to  vary  the  minimum  bid 
increments  for  individual  licenses  or 


groups  of  licenses  at  any  time  before  or 
diuing  the  course  of  the  auction,  based 
on  the  number  of  bidd«s.  bidding 
activity,  and  the  aggregate  high  bid  ■ 
amoimts. 

85.  Discussion.  The  Commission 
adopts  its  bid  increment  proposals, 
particularly  given  that  no  commenters 
opposed  them.  In  fact,  Milliwave 
supports  the  Commission's  proposal  to 
retain  the  discretion  with  respect  to 
bidding  increments.  The  Commission 
will  follow  the  practice  that  it  has  used 
for  other  auctions  and  delegates 
authority  to  the  Bureau  to  annoimce.  by 
Public  Notice  prior  to  the  auction,  the 
general  guidelines  for  bid  increments. 

iv.  Stoi^ing  Rules 

86.  Background.  When  simultaneous 
multiple  round  auctions  are  used,  a 
stopping  rule  must  be  established  for 
determining  when  the  auction  is  over. 
In  simultaneous  multiple  roimd 
auctions,  bidding  may  close  separately 
on  individual  licenses,  simultaneously 
on  all  licenses,  or  a  hybrid  approach   . 
may  be  used.  Generally,  the 
Commission  proposed  to  adopt  a 
simultaneous  stopping  rule  in  the  39 
GHz  auction  in  which  bidding  generally 
remains  open  on  all  licenses  until  there 
is  no  new  acceptable  bid  for  any  license. 
In  order  to  move  the  auction  toward 
closure  more  quickly,  the  Commission 
further  proposed  to  retain  the  discretion 
to  declare  when  the  auction  will  end,  to 
vary  the  duration  of  bidding  rounds  or 
the  interval  at  which  bids  are  accepted. 

87.  Discussion.  The  Commission  will 
adopt  a  simultaneous  stopping  rule 
whereby  bidding  will  remain  open  on 
all  licenses  in  an  auction  imtil  bidding 
stops  on  evay  license.  The  Commission 
believes  that  allowing  simultaneous 
closing  for  all  licenses  will  afford 
bidders  flexibility  to  pursue  back-up 
strategies  without  running  the  risk  that 
bidders  will  hold  back  their  bidding 
until  final  rounds.  As  a  general  matter, 
the  auction  will  close  after  one  round 
passes  in  which  no  new  valid  bids  or 
proactive  activity  rule  waivers  are 
submitted.  In  any  event,  the 
Commission  adopts  its  proposal  to 
retain  the  discretion  to  keep  an  auction 
open  even  if  no  new  acceptable  bids  and 
no  proactive  waivers  are  submitted  in  a 
single  round.  Milliwave  supports  the 
Commission's  proposal  to  retain  such 
discretion.  In  the  event  that  the 
Commission  exercises  this  discretion, 
the  effect  will  be  the  same  as  if  a  bidder 
has  submitted  a  proactive  waiver.  The 
Commission  also  retains  the  discretion 
to  aimounce  license-by-license  closings. 

88.  The  Commission  further  retains 
the  discretion  to  declare  after  40  rounds 
that  the  auction  will  end  after  some 


specified  number  of  additional  rounds. 
Under  such  an  approach,  bids  will  be 
accepted  only  on  licenses  where  the 
high  bid  has  increased  in  the  last  three 
rounds.  This  will  deter  bidders  from 
continuing  to  bid  on  a  few  low  value 
licenses  solely  to  delay  the  closing  of 
the  auction.  It  also  will  enable  the 
Commission  to  end  the  auction  when  it 
determines  that  the  benefits  of 
terminating  the  auction  and  issuing 
licenses  exceed  the  likely  benefits  of 
continuing  to  allow  bidding. 

V.  Activity  Rules 

89.  Background.  In  the  Competitive 
Bidding  Second  Report  and  Order,  the 
Commission  adopted  the  Milgrom- 
Wilson  activity  rule  as  the  preferred 
activity  rule  when  a  simultaneous 
stopping  rule  is  used.  The  Milgrom- 
Wilson  approach  encourages  bidders  to 
participate  in  early  rounds  by  limiting 
their  maximum  participation  to  some 
multiple  of  their  minimum  participation 
level.  In  the  NPRM  and  Order,  the 
Commission  tentatively  concluded  that 
the  Milgrom-Wilson  activity  rule  should 
be  used  in  conjunction  with  the 
proposed  simultaneous  stopping  rule  for 
this  auction.  The  Commission  indicated 
its  belief  that  the  Milgrom-Wilson 
approach  would  best  achieve  the 
Commission's  goals  of  affording  bidders 
flexibility  to  pursue  backup  strategies, 
while  at  the  same  time  ensuring  thuit 
simultaneous  auctions  are  concluded 
urithin  a  reasonable  p>eriod  of  time. 

90.  Discussion.  In  accordance  with 

§  1.2104  of  the  Commission's  Rules  and 
the  guidelines  adopted  in  the 
Competitive  Bidding  Second  Report  and 
Order,  the  Commission  will  employ  the 
Milgrom-Wilson  activity  rule  for  the  39 
GHz  auction.  Milliwave  supports 
adoption  of  this  rule.  DCT  appears  to 
argue  that  the  activity  rule  adds  an 
incentive  for  bidders  to  apply  for  areas 
they  do  not  intend  to  serve.  No  other 
comments  on  this  issue  were  received. 
DCT's  argument  with  respect  to  this 
activity  rule  is  misplaced.  The  activity 
rules  do  not  encourage  applicants  to 
apply  for  more  licenses  than  they  intend 
to  use.  and  actually  has  the  opposite 
effect.  Indeed,  the  total  number  of 
licenses  applied  for  determines  the 
activity  requirement.  Therefore,  the 
greater  the  number  of  licenses  an 
applicant  applies  for  the  greater  its 
activity  level  must  be  in  order  to 
maintain  eligibility  in  the  auction. 
91.  For  the  39  GHz  auction,  the 
Commission  will  generally  use  the 
Milgrom-Wilson  activity  rule  with  some 
variations.  Specifically,  under  the 
Milgrom-Wilson  activity  rule,  the 
aucticm  is  divided  into  three  stages  and 
the  minimum  required  activity  level. 
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mMSured  at  a  fraction  of  the  bidder's 
eligibility  in  the  current  round,  will 
increese  during  the  course  of  the 
auction.  As  in  previous  auctions,  the 
Commission  will  set,  by  announcement 
before  the  auction,  the  minimum 
required  activity  levels  for  eech  stage  of 
the  auction.  The  Commission  retains  the 
discretion  to  vary,  by  announcement 
before  or  during  the  auction,  the 
required  minimum  activity  levels  (and 
associated  eligibility  calculations)  for 
each  auction  stage.  Retaining  this 
flexibility  will  improve  the 
Commission's  ability  to  control  the  pace 
of  the  auction  and  help  ensure  that  the 
auction  is  completed  within  a 
reasonable  period  of  time.  The 
Commission  delegates  to  the  Bureau  the 
authority  to  set  or  vary  the  minimum 
activity  levels  if  circumstances  warrant 
a  modification.  The  Bureau  will 
announce  any  such  modification  by 
Public  Notice.  The  auction  will  start  in 
Stage  One  and  move  to  Stage  Two  and 
then  to  Stage  Three.  The  movement 
from  one  auction  stage  to  the  next  will 
be  dependent  upon  the  auction  activity 
level.  The  Bureau  will  retain  the 
discretion  to  determine  and  announce 
during  the  course  of  an  auction  when, 
and  if.  to  move  from  one  auction  stage 
to  the  next.  However,  under  no 
circumstances  can  the  auction  revert  to 
an  earlier  stage. 

92.  To  avoid  the  consequences  of 
clerical  errors  and  to  compensate  for 
unusual  circumstances  that  might  delay 
a  bidder's  bid  preparation  or  submission 
in  a  particular  round,  the  Commission 
will  (as  it  has  in  past  auctions)  provide 
bidders  with  five  activity  rule  waivers 
that  may  be  used  in  any  round  during 
the  course  of  the  auction.  A  waiver  will 
preserve  current  eUgibility  in  the  next 
round,  but  cannot  be  used  to  correct  an 
error  in  the  amount  bid.  Bidders  also 
will  be  afforded  an  opportunity  to 
override  the  automatic  waiver 
mechanism  when  they  place  a  bid,  if 
they  wish  to  reduce  their  bidding 
eUgibility  and  do  not  want  to  use  a 
waiver  to  retain  their  eligibility  at  its 
current  level.  If  a  bidder  overrides  the 
automatic  waiver  mechanism,  its 
eligibility  permanently  will  be  reduced 
(according  to  the  formulas  specified 
above),  and  it  will  not  be  permitted  to 
regain  its  bidding  eligibility  from  a 
previous  round.  An  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  valid  bids  will  not  keep  the  auction 
open.  Bidders  will  have  the  option  to 
proectively  enter  an  activity  rule  waiver 
during  the  bid  submission  period.  If  a 
bidder  submits  a  proactive  waiver  in  a 
round  in  which  no  other  bidding 
activity  occurs,  the  auction  will  remain 


open.  The  Buieau  %rill  retain  the 
discretion  to  iaeue  additi<HiaI  waivers 
during  the  course  of  an  auction  for 
circumstances  beyond  a  bidder's 
control,  and  also  retain  the  flexibility  to 
adjust,  by  Public  Notice  prior  to  an 
auction,  the  number  of  waivers 
permitted,  or  to  institute  a  rule  that 
allows  one  wraiver  during  a  specified 
number  of  bidding  rounds  or  diuing 
specified  stages  of  the  auction. 

vi.  Duration  of  Bidding  Rounds 

93.  Background.  The  Commission 
proposed  in  the  NPRM  and  Order  to 
retain  the  discretion  to  vary  the  duration 
of  bidding  rounds  or  the  interval  at 
which  bids  are  accepted  {e.g.,  run  more 
than  one  round  per  day)  in  order  to 
move  the  auction  towud  closure  more 
quickly. 

94.  Discussion.  The  Commission  will 
retain  discretion  to  vary  the  duration  of 
bidding  rounds  and  the  interval  at 
which  bids  are  accepted.  In 
simultaneous  multiple  round  auctions, 
bidders  may  need  a  significant  amount 
of  time  to  evaluate  back-up  strategies 
and  develop  their  bidding  plans. 
Milliwave,  the  sole  commenter 
addressing  this  issue,  supports  the 
Commission's  decision.  Tne  Bureau  vriW 
announce  any  changes  to  the  duration  of 
and  intervals  between  bidding  roimds, 
either  by  Public  Notice  prior  to  the 
auction  or  by  announcement  during  the 
auction. 

D.  Procedural  and  Payment  Issues 

i.  Short-Form  Applications 

95.  Background.  In  the  Comfietitive 
Bidding  Second  Report  and  Order,  the 
Commission  determined  that  it  should 
only  require  a  short-form  application 
(FCC  Form  175)  prior  to  the  auction, 
and  that  only  ivinning  bidders  should 
be  required  to  submit  a  long-form 
license  application  after  the  auction. 

96.  Discussion.  The  Commission 
adopts  the  bidding  application  and 
certification  procedures  contained  in 

§  1.1205  of  the  Commission's  Rules,  as 
amended  by  the  Part  1  proceeding.  Prior 
to  the  start  of  the  39  GHz  auction,  the 
Bureau  will  release  an  initial  Public 
Notice  announcing  the  auction.  The 
initial  Public  Notice  will  specify  the 
licenses  to  be  auctioned  and  the 
procedures  for  the  auction  in  the  event 
that  mutually  exclusive  applications  are 
filed.  The  Public  Notice  will  specify  the 
method  of  competitive  bidding  to  be 
used,  applicable  bid  submission 
procedures,  stopping  rules,  activity 
rules,  and  the  diMdline  by  which  short- 
form  applications  must  be  filed  and  the 
amounts  and  deadlines  for  submitting 
the  upfront  payment.  The  Commission 


will  not  accept  appUcatians  filed  before 
or  after  the  dates  specified  in  the  Public 
Notice.  Applications  submitted  before 
the  release  of  the  Public  Notice  will  be 
returned  as  {wemature.  Likewise, 
applications  submitted  after  the 
deadline  specified  by  Public  Notice  will 
be  dismissed  Mrith  prejudice  as 
untimely. 

97.  Soon  after  the  release  of  the  initial 
Public  Notice,  a  Bidder  Infonnation 
Package  will  be  made  available  to 
prospective  bidders.  The  Bidder 
Information  Package  will  contain 
infonnation  about  incumbent  licensees 
based  on  the  Commission's  licensing 
records.  Bidders  also  should  conduct 
their  own  due  diligence  regarding 
incumbent  licensees  within  the  39  GHz 
band. 

98.  All  bidders  will  be  required  to 
submit  short-form  applications  on  FCC 
Form  175  (and  FCC  Form  175-S.  if 
applicable),  by  the  date  specified  in  the 
initial  Public  Notice.  Applicants  are 
encouraged  to  file  Form  175 
electronically.  Detailed  instructions 
regarding  electronic  filing  will  be 
contained  in  the  Bidder  Information 
Package.  The  short-form  applications 
will  require  applicants  to  provide  the 
information  required  by  §  1.2105(a)(2)  of 
the  Commission's  Rules,  as  amended  by 
the  Part  1  proceeding. 

ii.  Amendments  and  Modifications 

99.  Background.  To  encourage 
maximum  bidder  participation,  the 
Commission  proposed  to  provide 
applicants  with  an  opportimity  to 
correct  minor  defects  in  their  short-form 
applications  prior  to  the  auction. 
Applicants  whose  short-form 
applications  are  substantially  complete, 
but  contain  minor  errors  or  defects, 
would  be  provided  the  opportunity  to 
correct  their  applications  prior  to  the 
auction. 

100.  Discussion.  The  Commission 
received  no  comments  on  its  proposal. 
Thus,  the  Commission  will  apply  the 
provisions  set  forth  in  Part  1  of  the 
Commission's  rules,  including 
amendments  adopted  in  the  Part  1    . 
proceeding,  governing  amendments  to 
and  modifications  of  short-form 
applications  to  the  39  GHz  service. 
Upon  reviewing  the  short-form 
applications,  the  Commission  will  issue 
a  Public  Notice  listing  all  defective 
applications.  Applicants  with  minor 
defects  in  their  applications  will  be 
given  an  opportunity  to  cure  them  and 
resubmit  a  corrected  version. 

iii.  Upfront  Payments 

101.  Background.  As  in  the  case  of 
other  auctionable  services,  the  NPRM 
and  Order  proposed  to  require  all 


FeJaral  Rggjaler/Vol.  63.  No.  25 /Friday.  February  6.  1998 /Rules  and  Regulations 


6095 


auction  participants  to  tender  in 
advance  to  the  Commission  a 
substantial  upfront  payment.  The 
Commission  pn^>osed  to  use  the 
standard  upfront  payment  formula  of 
$2,500  or  $0.02  per  MHz-pop  for  the 
largest  combination  of  MHz-pops. 
whichever  is  greater. 

102.  Discussi(m.  The  Commission 
previously  has  determined  that  a 
substantial  upfront  payment 
requirement  is  necessary  to  ensure  that 
only  serious,  qualified  bidders 
participate  in  auctions  and  to  ensure 
that' sufficient  funds  are  available  to 
satisfy  any  bid  withdrawal  or  default 
payments  that  may  be  incurred.  The 
Commission  stated  in  the  Competitive 
Bidding  Second  Report  and  Order  that 
as  a  general  matter  it  wiU  base  upfront 
payments  on  a  formula  of  $0.02  per 
MHz-pop  for  the  largest  caanbination  of 
MHz-pops  a  bidder  antiqipates  being 
active  on  in  any  single  rotmd  of  bidding. 
The  Commission  also  established  a 
minimum  upfront  payment  of  $2,500. 
but  indicated  that  the  minimum  amoimt 
could  be  modified  on  a  service-specific 
basis.  The  Commissirai  has  varied  the 
minimum  upfront  payment  where  it 
determined  that  it  would  result  in  too 
high  an  upfront  pajmient  for  the  service. 
Various  commenters  contend  that  the 
formula  used  in  the  PCS  context  is  not 
appropriate  for  the  39  GHz  band 
because  it  results  in  an  upfront  payment 
that  is  too  high. 

103.  The  Commission  recognizes,  as 
indicated  by  commenters.  that  for 
purposes  of  39  GHz  services  the 
Commission's  standard  upfront 
payment  formula  may  yield  excessively 
nigh  payment  amounts  relative  to 
license  values.  Upfront  payments  at 
such  levels  could  discourage 
participation  in  the  auction  and  would 
be  well  above  the  amoimts  needed  to 
discourage  frivolous  bidding  and  above 
what  is  necessary  to  ensure  that 
sufficient  fimds  are  available  to  satisfy 
any  bid  withdrawal  or  default  payments 
that  may  be  incurred.  Since  the 
frequency  range  and  anticipated  uses  of 
39  GHz  services  are  more  like  LMDS 
than  broadband  PCS,  the  Conunission 
believes  that  it  would  be  appropriate  to 
set  upfront  payments  closer  to  die.  levels 
used  for  LMDS  than  the  $.02  per  MHz- 
pop  used  in  broadband  PCS.  LMDS 
upfront  payments  for  1150  MHz  licenses 
range  from  $.00078  per  MHz-pop  for 
BTAs  with  population  over  (me  million 
to  $.00026  per  MHz-pop  for  BTAs  with 
population  under  one  hundred 
thousand.  Since  many  of  the  39  GHz 
licenses  are  heavily  mcumbered.  it  may 
also  be  approiHiate  to  make  license-by- 
lioense  downward  adjtistments  to  the 
upfront  payments  to  account  for  the 


reduced  amount  of  spectrum  available. 
Furthermore,  by  waiting  until  after  the 
LMDS  auction  is  conducted,  the 
Commission  will  have  better  estimates 
regarding  the  value^f  39  GHz  spectrum 
and  be  able  to  more  accurately  set  the 
upfront  payment  amotmts.  Therefore,  to 
allow  the  Commission  sufficient  time  to 
conduct  such  analysis,  and  to  benefit 
from  further  auction  experience,  the 
Commission  proposes  not  to  set  the 
amounts  of  the  upfront  payments  for  39 
GHz  SMvices  at  this  time.  Instead,  the 
Conunission  delegates  authority  to  the 
Bureau  to  set  the  amounts  of  upfront 
payments  and  to  announce  the  levels  by 
Public  Notice. 

iv.  Down  Payment  and  Full  Payment 

104.  Background.  In  the  NPRM  and 
Order,  the  Commission  tentatively 
concluded  that  winning  bidders  should 
be  required  to  supplement  their  upfront 
payments  with  a  down  payment 
sufficient  to  bring  their  total  deposits  up 
to  20  percent  of  their  winning  bid(s). 

105.  Discussion.  We  adopt  the 
requirement  that  winning  bidders  must 
supplement  their  upfront  payments 
with  a  down  payment  sufficient  to  bring 
their  total  deposits  up  to  20  percent  of 
their  winning  bid(s).  No  commenters 
addressed  this  specific  proposal.  If  the 
upfront  payment  already  tendered  by  a 
winning  bidder,  after  deducting  any  bid 
withdrawal  and  default  payments  dtie, 
amotmts  to  20  percent  or  more  of  its 
winning  bids,  no  additional  deposit  will 
be  required.  If  the  upfront  payment 
amount  on  deposit  is  greater  than  20 
percent  of  the  winning  bid  amount  after 
deducting  any  bid  withdrawal  and 
default  payments  due,  the  additional 
monies  will  be  refunded. 

106.  The  Commission  also  will 
require  winning  bidders  to  submit  the 
required  down  payment  by  wire  transfer 
to  the  Commission's  lock-oox  bank,  by 

a  date  and  time  to  be  specified  by  Public 
Notice,  generally  withhi  ten  (10) 
business  days  following  release  of  the 
Public  Notice  annoimcing  the  close  of 
bidding.  All  auction  winners  generally 
will  be  required  to  make  full  pa)mient 
of  the  balance  of  their  winning  bids 
within  ten  (10)  business  days  following 
Public  Notice  that  the  Commission  is 
prepared  to  award  the  license. 

107.  The  Commission  notes  that  it  has 
proposed  to  adopt  a  late  fee  in 

§  1.2109(a)  in  the  Part  1  proceeding,  to 
permit  auction  winners  to  make  their 
final  pa3mients  10  business  days  after 
the  payment  deadline,  provided  that 
they  also  pay  a  late  fee  equal  to  five 
percent  of  the  amotmt  due.  While  the 
Commission  does  not  adopt  the 
proposed  late  fee  provision  in  this 
proceeding,  the  Commission  notes  that 


should  it  ultimately  adopt  such  a 
provision  in  the  part  1  proceeding  it 
shall  apply  to  the  39  GHz  band. 

V.  Bid  Withdravral,  Default,  and 
Disqualification 

108.  Background.  In  the  Competitive 
Bidding  Second  Report  and  Order,  the 
Commission  noted  the  importance  to 
the  success  of  the  comfwtitive  bidding 
process  that  potential  bidders  be 
required  to  make  a  monetary  payment  if 
they  withdraw  a  high  bid,  are  found  not 
to  be  qualified  to  hold  licenses,  or 
default  on  payment  of  a  balance  due. 

109.  Discussion.  To  prevent  insincere 
bidding,  the  Commission  will  apply  the 
bid  withdrawal,  default  and 
disqudification  rules  found  in 

§§  1.2104(g),  and  1.2109  of  the 
Commission's  Rules,  as  amended  by  the 
part  1  proceeding,  to  the  39  GHz 
auctions.  No  commenters  addressed  this 
issue.  Any  bidder  that  withdraws  a  high 
bid  before  the  Commission  declares 
bidding  closed  will  be  required  to 
reimburse  the  Commission  in  the 
amotmt  of  the  difference  between  its 
high  bid  and  the  amoimt  of  the  winning 
bid  the  next  time  the  Ucense  is  offered 
by  the  Commission,  if  this  subsequent 
winning  bid  is  lower  than  the 
withdrawn  bid.  The  Commission  will 
calculate  the  bid  withdrawal  payment  as 
either  (1)  the  difference  between  the 
withdrawn  bid  net  of  bidding  credit  and 
the  subsequent  winning  bid  net  of 
bidding  credit,  or  (2)  the  difference 
between  the  gross  withdrawn  bid  and 
the  subsequent  gross  winning  bid  for 
that  license,  whichever  is  less.  No 
withdrawal  payment  is  assessed  if  the 
subsequent  winning  bid  exceeds  the 
withdrawn  bid.  If  a  winning  bidder 
defaults  after  the  close  of  an  auction,  the 
defaulting  bidder  will  be  required  to  pay 
the  foregoing  payment  plus  an 
additional  payment  of  3  percent  of  the 
subsequent  winning  bid  or  its  own 
withdrawn  bid,  whichever  is  lower. 

110.  The  Commission  notes  that  it  has 
proposed  to  adopt  guidelines  for 
erroneous  bids  in  the  piart  1  proceeding, 
based  upon  the  rationale  discussed  in 
the  Atlanta  Tnmking  Order.  While  it 
does  not  adopt  the  proposed  guidelines 
in  this  proceeding,  the  Commission 
notes  that  should  the  Commission 
ultimately  adopt  such  guidelines  for 
erroneous  bids  in  the  part  1  proceeding 
it  shall  apply  to  the  39  GHz  band. 

vi.  Long-Form  Applications  and 
Petitions  to  Deny 

111.  Background.  In  the  NPRM  and 
Order,  the  Commission  stated  that  if  the 
winning  bidder  makes  a  down  payment 
in  a  timely  manner,  it  would  be  required 
to  file  a  long-form  appUcation. 
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112.  Discussion.  The  Commission  will 
apply  the  part  1  long-fbnn  prooeduras  to 
the  39  GHz  auction,  as  amended  by  the 
part  1  proceeding.  No  commenters 
addressed  this  issue.  While  long-form 
applications  may  be  filed  either 
electronically  or  manually,  beginning 
January  1, 1998.  all  applications  must  be 
filed  electronically.  Upon  acceptance  for 
filing  of  the  long-form  application,  the 
Commission  will  issue  a  Public  Notice 
announcing  this  fact  and  triggering  the 
filing  window  for  petitions  to  deny.  If 
the  Commission  denies  all  petitions  to 
deny,  and  is  otherwise  satisfied  that  the 
applicant  is  qualified,  a  Public  Notice 
announcing  the  grants  will  be  issued. 

E.  Regulatory  Safeguards 

i.  Transfer  Disclosure  Requirements 

113.  Background.  In  section  309(i)  of 
the  Communications  Act.  Congress 
directed  the  Commission  to  "require 
such  transfer  disclosures  and  anti- 
trafficiiing  restrictions  and  payment 
schedules  as  may  be  necesaary  to 
prevent  unjust  enrichment  as  a  result  of 
the  methods  employed  to  issue  licenses 
and  permits." 

114.  Discussion.  The  Commission  will 
adopt  the  transfer  disclosure 
requirements  contained  in  §  1.2111(a)  of 
the  Commission's  rules,  as  amended  by 
the  Part  1  proceeding,  for  all  39  GHz 
licenses  obtained  through  competitive 
bidding.  Generally,  applicants 
transferring  their  licenses  within  three 
years  after  the  initial  license  grant  will 
be  required  to  file,  together  with  their 
transfer  applications,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  and  all  other 
documents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  its  Uc«nse(s). 

ii.  Anti-Collusion  Rules 

115.  Background.  In  the  Competitive 
Bidding  Second  Report  and  Order,  the 
Commission  adopted  special  rules 
prohibiting  collusive  conduct  in  the 
contaoct  of  competitive  bidding.  The 
Commission  indicated  that  suMch  rules 
would  serve  the  objectives  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Budget  Act)  by  preventing  parties, 
especially  the  largest  firms,  from 
agreeing  in  advance  to  bidding  strategies 
that  divide  the  market  according  to  their 
strategic  interests  and  that  disadvantage 
other  bidders. 

116.  Discussion.  The  Commission 
adopts  the  rules  prohibiting  collusive 
conduct  in  §§  1.2105  and  1.2107  of  the 
Conunissioa's  rules,  as  amended  by  the 
Part  1  proceeding,  for  use  in  the  39  GHz 
auctions.  The  Commission  notes  that  it 
has  proposed  to  adopt  two  exceptions  to 


the  anti-collusion  rules  in  the 
Commission's  Part  1  proceeding.  While 
it  does  not  adopt  the  proposed 
exceptions  in  this  proceeding,  the 
Commission  notes  that  whatever 
exceptions  to  the  anti-collusion  rules 
are  ultimately  adopted  in  the  Part  1 

Eroceeding  shall  apply  to  the  39  GHz 
and.  Sections  1.2105  and  1.2107  of  the 
Commission's  rules  operate,  along  with 
existing  antitrust  laws,  as  a  safeguard  to 
prevent  collusion  in  the  competitive 
bidding  process.  In  addition,  where 
specific  instances  of  collusion  in  the 
competitive  bidding  process  are  alleged 
during  the  petition  to  deny  process,  the 
Commission  may  conduct  an 
investigation  or  refer  such  complaints  to 
the  United  States  Department  of  Justice 
for  investigation.  Bidders  who  are  found 
to  have  violated  the  antitrust  laws  or  the 
Commission's  rules  in  coimection  with 
their  participation  in  the  auction 
process  may  be  subject  to  a  variety  of 
sanctions,  including  forfeiture  of  their 
down  payment  or  their  full  bid  amount, 
revocation  of  their  license(s),  and 
possible  prohibition  fit)m  participating 
in  future  auctions. 

F.  Treatment  of  Designated  Entities 

i.  Overview  and  Objectives 

117.  In  authorizing  the  Commission  to 
use  competitive  bidding.  Congress 
mandated  that  the  Commission  "ensure 
that  small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
are  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services."  The  statute  required  the 
Conunission  to  "consider  the  use  of  tax 
certificates,  bidding  preferences,  and 
other  procedures"  in  order  to  achieve 
this  Congressional  goal.  In  addition. 
Section  309(j)(3)(B)  provides  that  in 
establishing  eligibility  criteria  and 
bidding  m^odologies  the  Commission 
shall  promote  "economic  opportunity 
and  competition  *   *   *  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women."  Finally, 
Section  309(j)f4)(A)  provides  that  to 
promote  these  objectives,  the 
Conunission  shall  consider  alternative 
payment  schedules  including 
installment  payments. 

118.  The  Commission  has  employed  a 
wide  range  of  special  provisions  and 
eligibility  criteria  designed  to  meet  the 
statutory  objectives  of  providing 
opportunities  to  designated  entities  in 
other  spectnun-based  services.  The 
measures  considered  thus  far  for  each 


service  were  established  after  closely 
examining  the  specific  characteristics  of 
the  service  and  determining  whether 
any  particular  barriers  to  accessing 
capital  stood  in  the  way  of  designated 
entity  opportiuiities.  For  example,  in  the 
C  block  oroadband  PCS  auction,  small 
businesses  received  a  25  percent 
bidding  credit  and  all  entrepreneurs' 
block  licensees  were  entitfed  to  pay  for 
these  licenses  under  an  installment 
plan.  More  recently,  for  the  WCS 
aucticm.  the  Commission  adopted  tiered 
bidding  credits  of  25  percent  for  small 
businesses  and  35  percent  for  very  small 
businesses,  declined  to  adopt 
installment  payments  for  designated 
entities  because  of  the  expedited 
procedures  imposed  by  the 
Appropriations  Act  which  required 
entities  to  make  full  payment  (m  the  bid 
amount  quickly,  and  adopted  a  tiered 
definition  of  small  and  very  small 
businesses.  For  the  800  MHz  SMR 
auction,  the  Commission  also  adopted 
tiered  bidding  credits  of  25  percent  for 
small  businesses  and  35  percent  for  very 
small  businesses:  eliminated  installment 
payments  for  the  upper  200  channels 
and  defnred  the  decision  on  adopting 
installment  payments  in  the  lower  80    . 
and  General  category  channels  to  the 
outc(Hne  in  the  pending  Part  1 
proceeding:  and  adopted  a  tiered 
definition  of  small  and  very  small 
businesses. 

119.  In  the  NPRM  and  Order,  tbe 
Commission  sought  comment  on 
whether  the  designated  entity 
provisions  adopted  for  broadband  PCS 
should  be  applied  here  because  this 
spectrum  may  be  used  in  support  of 
rcS.  The  Commission  also  sought 
comments  broadly  on  how  it  can  best 
promote  opportimities  for  businesses 
owned  by  minorities  and  women  in 
light  of  Adarand. 

Commenters  were  encouraged  to 
provide  the  Commission  with  as  much 
evidence  as  possible  with  regard  to  past 
discrimination,  continuing 
discrimination,  discrimination  in  access . 
to  capital,  underrepresentation  and 
other  significant  barriers  facing 
businesses  owned  by  minorities  and 
women  in  obtaining  licenses  in 
c<mimimications  services. 

ii.  Eligibility  for  Bidding  Credits 

120.  At  this  time  the  Commission  has 
not  developed  a  record  sufficient  to 
sustain  race-based  measures  in  the  39 
GHz  band  based  on  the  standard 
established  by  Adarand  Constructors  v. 
Pena.  The  Commission  also  believes 
that  at  this  time  the  record  is 
insufficient  to  support  any  gender-based 
provisions  under  the  intermediate 
scrutiny  standard.  In  addition,  the 
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record  in  this  proceeding  does  not 
demonstrate  a  need  for  special 
provisions  for  rural  telephone 
companies  beyond  those  that  the 
Commission  adopts  for  small 
businesses.  The  Commission  thus  will 
limit  eligibility  for  special  provisions  for 
designated  entities  in  the  39  GHz  band 
to  small  businesses.  While  DCR 
supports  adoption  of  special  provisions 
designed  to  promote  opportunities  for 
businesses  owned  by  minorities  and 
women,  it  contends  that  fashioning 
provisions  that  can  withstand  the 
Adarand  test  should  not  be  permitted  to 
delay  the  licensing  process.  It  notes  that 
such  a  delay  would  be  harmful  to 
minority-  and  women-owned  businesses 
attempting  to  attract  financing  and 
operate  PCS  systems.  Neither  DCR  nor 
other  commenters  provide  evidence 
with  regard  to  past  discrimination, 
continuing  discrimination,  or  other 
significant  barriers  to  minorities  and 
women.  Based  on  the  record  in  this 
proceeding,  the  Commission  intends  to 
adopt  bidding  credits  for  applicants 

Jualifying  as  small  businesses,  as 
iscussed  infra.  As  there  will  be  small 
businesses  with  variable  abilities  to 
access  capital,  the  Commission  will  tier 
the  bidding  credits  to  account  for  these 
differences.  The  Commission  believes 
these  provisions  will  provide  small 
businesses  with  a  meaningful 
opportunity  to  obtain  licenses  in  the  39 
GHz  auction.  Moreover,  many  minority- 
and  women-owned  entities  are  small 
businesses  and  will  therefore  qualify  for 
the  same  special  provisions  that  would 
have  applied  to  them  under  the 
previous  PCS  rules.  As  such,  these 
provisions  will  meet  Congress'  goal  of 
promoting  wide  dissemination  of  39 
GHz  licenses. 

a.  Small  Business  Definition.  121. 
Background.  In  the  Competitive  Bidding 
Second  Memorandum  Opinion  and 
Order,  the  Commission  stated  it  would 
define  small  business  eligibility  on  a 
service-specific  basis,  taking  into 
account  the  capital  requirements  and 
other  characteristics  of  each  particular 
service  in  establishing  the  appropriate 
threshold.  In  the  NPRM  and  Order,  the 
Conunission  proposed  to  define  small 
businesses  as  those  entities  with  not 
more  than  $40  million  in  average  annual 
gross  revenues  for  the  preceding  three 
years.  In  addition,  the  Commission 
proposed  to  apply  the  same  affiliation 
and  attribution  rules  for  calculating 
revenues  previously  adopted  for 
broadband  PCS.  The  Commission  noted, 
however,  that  the  attribution  rules  for 
calculating  gross  revenues  for 
broadband  PCS  are  complex  and  sought 
comment  on  substituting  the  "control 


group'.'  concept  for  a  simpler  attribution 
model.  The  Commission  asked  how  the 
revenues  of  a  small  business  entity 
should  be  calculated.  Hie  Commission 
also  asked  how  investors  should  be 
treated  in  determining  the  eligibility  of 
a  small  business,  e.g..  whether  only 
investors  that  hold  ownership  interests 
at  a  certain  threshold  should  have  their 
gross  revenues  included  (e.g., 
ownership  interests  of  five  percent 
would  trigger  attribution). 

122.  Discussion.  As  a  general  matter, 
the  Commission  adopts  its  proposed 
small  business  definition  of  an  entity 
with  not  more  than  $40  million  in 
average  aimual  gross  revenues  for  the 
preceding  three  years.  The  Commission 
concludes  that  this  definition  will 
accommodate  the  broadest  cross-section 
of  small  businesses  because  it  will 
include,  at  a  minimum,  all  entities 
recognized  as  small  businesses  in  the 
CMRS  contexts  for  which  the 
Commission  has  either  adopted  or 
proposed  small  business  definitions. 
The  Commission,  however,  rejects 
DCR's  suggestion  to  adopt  a  definition 
which  completely  mirrors  the  small 
business  definition  in  the  broadband 
PCS  C  block  rules.  Significantly,  if 
certain  winning  C  block  winners  do  not 
qualify  as  small  businesses  here,  they 
will  be  able  to  participate  in  the  39  GHz 
auctions  even  though  they  will  not  be 
eligible  for  special  provisions. 
Moreover,  DCR  has  failed  to 
demonstrate  that  control  group  equity 
structures  and  affiliation  rule  exceptions 
are  warranted  in  the  39  GHz  context.  In 
fact,  given  the  broad  array  of  services 
that  may  be  offered  in  the  39  GHz  band, 
ranging  from  CMRS  support  services  to 
niche  service  offerings,  the  Commission 
is  reluctant  to  adopt  such  complex 
ownership  structures  absent  evidence  of 
the  same  factors  present  in  the 
broadband  PCS  context.  As  discussed  in 
further  detail,  infra,  the  Commission  is 
providing  bidding  credits  to  an 
additional  category  of  small 
businesses — very  small  businesses.  A 
very  small  business  is  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  attributable 
interests  in  such  entity  and  their 
affiliates,  has  average  gross  revenues 
that  are  not  more  than  $15  million  for 
the  preceding  three  years. 

123.  In  determining  whether  an 
applicant  qualifies  for  bidding  credits  as 
a  small  business  or  a  very  small 
business  in  the  39  GHz  auction,  the 
Commission  will  consider  the  gross 
revenues  of  the  small  business 
applicant,  its  affiliates,  and  certain 
investors  in  the  applicant.  Specifically, 
for  purposes  of  determining  small 
business  status,  the  Conunission  will 


attribute  the  gross  revenues  of  all 
controlling  principals  in  the  small 
business  applicant  as  well  as  the  gross 
revenues  of  affiliates  of  the  applicant. 
The  Commission  also  chooses  not  to 
impose  specific  equity  requirements  on 
the  controlling  principals  that  meet  the 
small  business  definition.  The 
Commission  will  still  require,  however, 
that  in  order  for  an  applicant  to  qualify 
as  a  small  business,  qualifying  small 
business  principals  must  maintain 
"control"  of  the  applicant.  The  term 
"control"  would  include  both  de  facto 
and  de  jure  control  of  the  applicant.  For 
this  purpose,  the  Commission  will 
borrow  from  certain  SBA  rules  that  are 
used  to  determine  when  a  firm  should 
be  deemed  an  affiliate  of  a  small 
business.  Typically,  de/i/re  control  is 
evidenced  by  ownership  of  50.1  percent 
of  an  entity's  voting  stock.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  An  entity  must  demonstrate  at 
least  the  following  indicia  of  control  to 
establish  that  it  retains  de  facto  control 
of  the  applicant:  (1)  The  entity 
constitutes  or  appoints  more  than  50 
percent  of  the  board  of  directors  or 
partnership  management  committee;  (2) 
the  entity  has  authority  to  appoint, 
promote,  demote  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensees;  and  (3)  the 
entity  plays  an  integral  role  in  all  major 
management  decisions.  While  the 
Commission  is  not  imposing  specific 
equity  requirements  on  the  small 
business  principals,  the  absence  of 
significant  equity  could  raise  questions 
about  whether  the  applicant  qualifies  as 
a  bona  fide  small  business.  Finally,  the 
Commission  rejects  Winstar's  proposal 
to  adopt  a  high  attribution  standard  to   ' 
determine  small  business  status  because 
the  absence  of  special  provisions  for 
minorities  and  women  reduces  the  risk 
that  applications  falsely  claiming  such 
status  will  be  filed.  The  existence  of 
special  small  business  provisions 
requires  adoption  of  the  provisions  set 
forth  herein  in  order  to  prevent  their 
improper  use. 

b.  Bidding  Credits.  124.  Background. 
In  the  NPRM  and  Order,  the 
Commission  proposed  a  10  percent 
bidding  credit  for  qualified  small 
businesses.  The  Commission  stated  that 
the  magnitude  of  the  credit  was 
reasonable  and  equitable  in  view  of 
other  proposals  which  will  benefit 
designated  entities,  including  the 
relatively  small  geographic  licensing 
areas  and  the  availabiUty  of  installment 
-payments.  The  Commission  also 
proposed  to  allow  eligible  entities  to 
apply  the  credit  to  all  licenses. 
However,  the  Commission  sought 
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comment  on  whether  small  businesses 
should  receive  a  larger  bidding  credit, 
such  25  percent  credit. 

125.  Discussion.  Based  upon  the 
record,  the  Commission  adopts  tiered 
bidding  credits  for  the  39  GHz  service. 
Several  commenters  support  the 
Commission's  proposal  to  give  bidding 
credits  to  small  businesses.  Some  of 
these  commenters  also  express  concern 
that  a  10  percent  credit  is  too  low.  The 
Commission  agrees  with  PCS  Fund's 
contention  that  tiered  bidding  credits 
will  promote  vigorous  competition  not 
only  between  small  businesses  and  large 
businesses  but  also  between  small 
businesses  of  different  economic  sizes. 

126.  The  Commission  believes  that  a 
tiered  approach  will  encourage  smaller 
businesses,  that  may  be  very  well-suited 
to  provide  niche  services,  to  participate 
in  the  provision  of  services  in  the  39 
GHz  band.  For  example,  Winstar  states 
that  it  believes  that  a  major  use  of  the 
spectrum  will  be  for  wireless  local  loop 
services.  Microwave  Partners  indicates 
that  it  is  looking  at  the  spectrum  for 
medical,  public  health  and  safety 
related  applications,  such  as  high  speed 
transmission  of  medical  data  between 
physicians'  offices  and  clinics  and 
hospitals,  laboratories  and  X-ray 
facilities:  interactive  videoconferencing 
for  the  continuing  education  of  all 
health  care  personnel:  and  surveillance 
and  security  monitoring  of  high  risk 
areas.  The  Commission  recognizes  that 
smaller  businesses  have  more  difficulty 
accessing  capital  and  thus  need  a  higher 
bidding  credit.  These  tiered  bidding 
credits  are  narrowly  tailored  to  the 
varying  abilities  of  businesses  to  access 
capital.  Tiering  also  takes  into  account 
that  different  small  businesses  will 
pursue  different  strategies.  Accordingly, 
small  businesses  with  average  gross 
revenues  of  not  more  than  $40  million 
for  the  preceding  three  years  will 
receive  a  25  percent  bidding  credit.  Very 
small  businesses,  that  is,  those  small 
businesses  with  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  years,  will  receive  a  35 
percent  bidding  credit.  Bidding  credits 
for  small  businesses  are  not  cumulative. 

c.  Installment  Payments. 

127.  Background.  In  the  NPRM  and 
Order,  the  Commission  proposed  to 
allow  small  businesses  to  pay  off  their 
successful  license  bids  in  installments. 
In  the  Competitive  Bidding  Second 
Report  and  Order,  the  Conunission 
concluded  that  installment  payments 
are  an  effective  means  to  address  the 
inability  of  small  businesses  to  obtain 
financing  and  will  enable  these  entities 
to  compete  more  effectively  for  the 
auctioned  spectrum.  Under  the 
Commission's  proposal,  small  business 


licensees  may  elect  to  pay  their  winning 
bid  amoimt  (less  upfront  payments)  in 
installments  over  the  ten-year  term  of 
the  Ucense,  with  interest  charges  to  be 
fixed  at  the  time  of  licensing  at  a  rate 
equal  to  the  rate  for  ten-year  U.S. 
Treasury  obUgations  plus  2.5  percent. 
The  Conunission  sought  comment  on 
these  proposals. 

128.  The  Commission  also  sought 
comments  on  proposals  for  additional 
special  payment  provisions  to  further 
address  the  access  to  capital  challenges 
faced  by  small  businesses.  The 
Commission  proposed  that  small 
business  Ucensees  be  permitted  to  make 
interest-only  installment  payments 
during  the  first  two  years  of  the  license 
term.  The  Commission  also  proposed  to 
reduce  down  payments  for  small 
businesses  to  5  percent  of  the  winning 
bid  due  five  days  after  the  auction 
closes  and  the  remaining  5  percent 
down  payment  due  five  days  after 
release  of  the  Public  Notice  announcing 
that  the  Commission  is  prepared  to 
award  the  license.  Finally,  the 
Commission  sought  comment  on 
whether  to  offer  "tiered"  installment 
payments  scaled  to  the  financial  size  of 
a  small  business  applicant. 

129.  Discussion.  The  Conunission  has 
carefully  considered  the  use  of 
installment  payment  plans  for  39  GHz 
licenses  and  has  decided  not  to  adopt  its 
proposal  to  allow  small  businesses  to 
pay  for  their  licenses  in  installment 
payments.  First,  Congress  did  not 
require  the  use  of  installment  payments 
in  all  auctions,  but  rather  recognized 
them  as  one  means  of  promoting  the 
various  objectives  of  section  309(j)(3)  of 
the  Communications  Act.  The 
Commission  continues  to  experiment 
with  difiierent  means  for  achieving  its 
obligations  imder  the  statute,  and  has 
offered  installment  payments  to 
licensees  in  several  auctioned  wireless 
services.  By  no  means,  however,  has 
Congress  dictated  that  installment 
payments  are  the  only  tool  in  assisting 
small  business.  Indeed,  the  Commission 
has  conducted  several  auctions  without 
installment  payments.  The  Commission 
concludes  that  it  can  meet  its  statutory 
obligations  in  the  39  GHz  auction  absent 
these  provisions. 

1 30.  The  Commission  must  balance 
competing  objectives  in  section  309(j) 
that  require,  inter  alia,  that  it  promote 
the  development  and  rapid  deployment 
of  new  spectrum-based  services  (i.e., 
competition)  and  ensiue  that  designated 
entities  are  given  the  opportunity  to 
participate  in  the  provision  of  such 
services.  In  assessing  the  public  interest, 
the  Commission  must  try  to  ensure  that 
all  the  objectives  of  section  309(j)  are 
considered.  The  Commission's 
experience  %vith  the  installment 


payment  program  leads  it  to  conclude 
that  installmmt  payments  may  not 
always  serve  the  public  interest.  The 
Commission  is  presently  examining 
issues  relating  to  the  administration  of 
installment  payments  in  several  other 
proceedings.  Because  of  the  importance 
of  these  issues,  the  Commission  plans  to 
incorporate  its  decisions  regarding 
installment  payments  and  other 
financial  issues  into  the  Part  1 
rulemaking. 

131.  Finally,  as  discussed  infiv,  the 
Conunission  has  adopted  enhanced 
bidding  credits  for  the  39  GHz  auction. 
The  bidding  credits  adopted  for  small 
businesses  will  help  to  promote  access 
to  the  39  GHz  band  and  various  new 
services  by  ensuring  that  small 
businesses  will  have  genuine 
opportunities  to  participate  in  the  39 
GHz  auctions  and  in  provision  of 
services.  The  Commission  also  notes 
that,  given  the  relatively  large  numbers 
of  licenses  available  in  the  39  GHz  band, 
there  should  be  opportunities  for  small 
business  participation.  The  Commission 
has  determined  that,  in  view  of  the 
favorable  tiered  bidding  credits  adopted 
herein,  it  does  not  see  the  need  to  adopt 
reduced  down  payments  for  small 
businesses  in  order  to  ensure  either 
their  access  to  capital  or  their 
participation  in  the  auction.  Instead,  the 
Conunission  will  require  a  20  percent 
down  payment,  the  same  down  payment 
that  is  required  of  all  other  39  GHz 
auction  winners.  Under  this  approach, 
all  winning  bidders  will  be  required  to 
supplement  their  upfront  payments  to 
bring  their  total  payment  to  20  percent 
of  their  winning  bid  within  10  business 
days  of  the  close  of  the  auction.  Prior  to 
licensing,  they  will  be  required  to  pay 
the  balance  of  their  winning  bid.  The 
Commission  believes  that  a  20  percent 
down  payment  is  appropriate  here  to 
ensure  that  all  auction  winners  have  the 
necessary  financial  capabilities  to 
complete  payment  for  the  license  and  to 
pay  for  the  costs  of  constructing  a 
system  and  protect  against  possible 
default,  while  at  the  same  time  not 
being  so  onerous  as  to  hinder  growth 
and  diminish  access. 

iii.  Transfer  Restrictions  and  Unjust 
Enrichment  Provisions 

132.  BackgfX)und.  The  Commission's 
unjust  enrichment  provisions  are 
integral  to  the  success  of  the  special     - 
provisions  for  designated  entities  in  the 
various  auctionable  services.  In  the 
Competitive  Bidding  Second  Report  and 
Order,  the  Commission  outlined  unjust 
enrichment  provisions  applicable 
specifically  to  designated  entities.  The 
Commission  estabUshed  these 
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provisions  to  deter  speculation  and 
participation  in  the  licensing  process  by 
those  who  do  not  intend  to  ofrar  service 
to  the  public,  or  intend  to  use  the 
Commission's  provisions  to  obtain  a 
license  at  a  lower  cost  than  they 
otherwise  would  have  to  pay,  and  later 
to  sell  it  for  a  profit,  hi  the  NPRM  and 
Order,  the  Commission  sought  comment 
regarding  the  appropriate  approach  to 
prevent  unjust  enrichment. 

133.  Discussion.  To  ensure  that  large 
businesses  do  not  become  the 
unintended  beneficiaries  of  measures 
meant  for  smaller  firms,  the 
Commission  will  adopt  unjust 
enrichment  provisions  similar  to  those 
adopted  for  other  services,  including, 
for  exaniple,  narrowband  PCS  and  900 
MHz  Shdl  services.  These  rules  provide 
that,  during  the  initial  license  term, 
licensees  utilizing  bidding  credits  and 
seeking  to  assign  or  transfer  control  of 
a  license  to  an  entity  that  does  not  meet 
the  eligibility  criteria  for  bidding  credits 
will  be  required  to  reimburse  the 
government  for  the  total  value  of  the 
benefit  conferred  by  the  government, 
that  is,  the  amount  of  the  bidding  credit, 
plus  interest,  before  the  transfer  vrill  be 
permitted.  The  rules  which  the 
Commission  now  adopts  additionally 
provide  that,  if  a  licensee  applies  to 
assign  or  transfer  control  of  a  license  to 
an  entity  that  is  eligible  for  a  lower 
bidding  credit,  the  difference  between 
the  bidding  credit  obtained  by  the 
assigning  party  and  the  bidding  credit 
for  which  the  acquiring  party  woiild 

aualify,  plus  interest,  must  be  paid  to 
le  United  States  Treasury  as  a 
condition  of  approval  of  the  assignment 
or  transfer. 

134.  If  a  licensee  that  utilizes  bidding 
credits  seeks  to  make  any  change  in 
ownership  structure  that  would  render 
the  licensee  ineligible  for  bidding 
credits,  or  eligible  only  for  a  lower 
bidding  credit,  the  licensee  must  first 
seek  Commission  approval  and 
reimburse  the  government  for  the 
amount  of  the  bidding  credit,  or  the 
difference  between  its  original  bidding 
credit  and  the  bidding  credit  for  which 
it  is  eligible  after  the  ownership  change, 
plus  interest.  Additionally,  if  an 
investor  subsequently  purchases  an 
interest  in  the  business  and,  as  a  result, 
the  gross  revenues  of  the  business 
exceed  the  applicable  financial  caps, 
this  unjust  provision  will  apply.  The 
amount  of  this  pa)rment  will  be  reduced 
over  time  as  follows:  (1)  A  transfer  in 
the  first  two  years  of  the  license  term 
will  result  in  a  forfBiture  of  100  percent 
of  the  value  of  the  bidding  credit  (or,  in 
the  case  of  very  small  businesses 
transferring  to  small  businesses,  100 
percent  of  the  difference  between  the 


bidding  credit  received  by  the  former 
and  the  bidding  credit  received  by  the 
latter  is  eligible);  (2)  in  year  three  of  the 
license  term  the  payment  will  be  75 
percent;  (3)  in  year  four  the  payment 
will  be  50  percent;  and  (4)  in  year  five 
the  payment  will  be  25  percent,  after 
which  there  will  be  no  payment.  These 
assessments  will  have  to  be  paid  to  the 
U.S.  Treasury  as  a  condition  of  approval 
of  the  assignment  or  transfer.  Thus,  a 
small  business  that  received  bidding 
credits  seeking  transfer  or  assignment  of 
a  license  to  an  entity  that  does  not 
qualify  as  a  small  business  will  be 
required  to  reimburse  the  government 
for  the  amoimt  of  the  bidding  credit, 
plus  interest,  before  the  transfer  will  be 
permitted. 

iv.  Entrepreneurs'  Block 

135.  Background.  In  the  Competitive 
Bidding  Fifth  Report  and  Order,  59  FR 
37566  Ouly  22, 1994),  the  Commission 
established  entrepreneurs'  blocks  in 
broadband  PCS  on  which  only  qualified 
entrepreneurs,  including  small 
businesses,  could  bid.  The  Conunission 
requested  comment  on  whether  the 
capital  requirements  of  this  service  were 
anticipated  to  be  so  substantial  that  the 
Commission  should  insulate  certain 
blocks  from  very  large  bidders  in  order 
to  provide  meaningfijl  opportunities  for 
designated  entities.  The  Commission 
also  requested  comment  on  the  need  to 
adopt  an  entrepreneiu^'  block  to  ensure 
that  there  will  be  adequate  spectrum 
available  for  communications  links  for 
broadband  PCS  entrepreneurs'  block 
licensees. 

136.  Discussion.  No  commenter 
advocated  the  adoption  of  an 
entrepreneurs'  block  and  the 
Commission  decides  not  to  adopt  one  in 
the  39  GHz  service.  First,  the  relatively 
large  numbers  of  licenses  available  in 
the  39  GHz  band  should  allow  for 
extensive  small  business  participation. 
Second,  small  businesses  will  have  a 
significant  opportunity  to  compete  for 
licenses  given  the  enhanced  bidding 
credits  adopted  for  small  businesses. 
The  bidding  credits  adopted  for  small 
businesses  will  help  to  promote  access 
to  the  39  GHz  band  and  various  new 
services  by  ensuring  that  small 
businesses  will  have  genuine 
opportimities  to  participate  in  the  39 
GHz  auctions  and  in  provision  of 
services. 

VI.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

137.  The  analysis  for  this  Report  and 
Order  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  is 
contained  herein  as  follows.  As  required 


by  section  603  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  603  (RFA),  an 
biitial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  in  ET  Docket  No.  95-183. 
The  Commission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Public  Law  104-121, 110 
Stat.  847  (1996). 

i.  Need  for  and  Purpose  of  This  Action 

138.  In  this  Report  and  Order,  the 
Commission  adopts  rules  and 
procedures  intended  to  facilitate  the 
efficient  use  of  the  38.6-40.0  GHz 
fi^quency  band  ( the  "39  GHz"  band  ) 
and  to  permit  different  types  of  services 
to  be  offered  therein.  The  purposes  of 
this  action  are  to  provide  support 
spectrum  for  emerging  technologies,  as 
well  as  to  permit  the  development  of 
innovative  point-to-point  or  point-to- 
multipoint  services.  TTie  Commission 
amends  the  rules  for  fixed,  point-to- 
point  microwave  service  in  the  39  GHz 
band  ,  so  as  to  conform  the  regulatory 
approach  toward  operations  in  that 
band  with  its  proposals  for  licensing  the 
adjacent  37.0-38.6  GHz  (37  GHz)  band. 
Action  on  the  37.0-38.6  GHz  band  ( the 
"37  GHz"  band)  has  been  postponed.  In 
this  item  the  Commission  retains  the 
existing  channeling  plan  and  amends 
some  of  the  existing  licensing  and 
technical  rules  for  the  39  GHz  band  in 
order  to  improve  the  regulatory 
environment  for  the  development  and 
implementation  of  a  broad  range  of 
point-to-point  microwave  operations. 
The  Conunission  also  is  adopting  rules 
for  competitive  bidding  for  the  39  GHz 
band.  By  these  actions,  the  Commission 
is  creating  a  flexible  regulatory  vehicle 
for  faciUtating  the  development  of  a 
variety  of  fixed  microwave  operations 
that  will  provide,  inter  alio, 
communications  infrastructure  for 
commercial  and  private  mobile  radio 
operations  and  competitive  wireless 
local  telephone  service.  The 
Commission  concludes  that  the  public 
interest  is  served  by  the  geographic 
licensing  and  competitive  bidding  rules 
adopted  herein. 

ii.  Siunmary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

139.  No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  on  the  NPRM,  however,  some 
commenters  raised  issues  that  might 
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affect  small  entities.  In  particular,  one 
commenter  contended  mat  in  the 
auctions  for  the  39  GHz  band,  small 
entities  may  be  at  serious  competitive 
disadvantage  vis-a-vis  large,  well- 
financed  companies,  especially  if  the 
small  businesses  already  expended 
substantial  sums  on  obtaining  PCS 
licenses.  This  commenter  stated  that  if 
auctions  are  to  be  utilized,  small 
business  preferences  must  be  designed 
to  provide  meaningful  assistance  to 
small  business.  Other  commenters  also 
supported  small  business  preferences  in 
the  auctions.  Various  commenters 
contend  that  the  upfront  payment 
formula  of  $2,500  or  S0.02  pop  per  MHz 
as  proposed  is  excessive  and  will  put  a 
burden  on  small  businesses.  Further, 
some  commenters  claim  that  the 
proposed  bidding  credit  offered  to  small 
Business  entities  is  too  low.  Many 
commenters  support  the  concept  of 
permitting  all  39  GHz  licensees  to 
partition  tneir  licenses  to  any  potential 
licensee  meeting  the  relevant 


requirements.  These  commenters  state 
that  partitioning  will  assist  small 
businesses  that  might  be  able  to  afford 
a  portion  of  a  license. 

iii.  Changes  Made  to  the  Proposed  Rules 

Service  Rules. 

140.  hi  the  NPRM.  the  Commission 
proposed  a  partitioning  scheme  with 
respect  to  rural  telephone  companies. 
The  Commission  has  determined  in  the 
Report  and  Order  that  the  option  of 
partitioning  should  be  made  available  to 
all  entities  eligible  to  be  licensees  in  the 
39  GHz  band.  The  Commission  also 
concluded  that  39  GHz  licensees  should 
be  permitted  to  disaggregate  their 
spc>ctrum  blocks.  In  the  NPRM  the 
Commission  also  proposed  to  establish 
a  maximum  field  strength  limit  that 
would  apply  at  the  boundaries  of  each 
service  area  which  would  provide  that 
licensees'  operations  not  exceeding  this 
Umit  would  avoid  the  need  to  complete 
the  formal  coordination  process. 
However,  in  this  Report  and  Order  the 
Commission  elects  not  to  adopt  a  field 
strength  limit  but  will  continue  to  use 
the  frequency  coordination  procedures 
outlined  in  §  101.103(d)  of  the 
Commission's  Rules.  In  addition,  the 
Commission  proposed  new  build-out 
requirements  for  39  GHz  licensees  to 
ensure  that  the  spectrum  was  being  used 
efficiently.  The  Commission  suggested 
four  construction  build-out  options, 
each  of  which  depended  upon  a  specific 
number  of  fixed  stations  to  be  built 
within  the  licensees'  geographic  area.  In 
this  Report  and  Order,  the  Commission 
concludes  that  a  substantial  service 
standard  is  the  most  appropriate 
benchmark  for  a  build-out  requirement 
for  the  39  GHz  band,  because  it  will 
permit  flexibility  in  system  design  and 


market  development,  and  provide  a 
clear  and  expeditious  accounting  of 
spectrum  use  by  licensees  to  ensure  that 
service  is  being  provided  to  the  public 

Auction  Rules. 

141.  The  Commission  has  delegated 
authority  to  the  Wireless 
Telecommunications  Bureau  to  modify 
the  upfront  (wyment  calculation  for  the 
39  GHz  auction  if  circumstances 
warrant  and  such  modification  is  in  the 
public  interest. 

142.  The  Commission  in  general 
adopted  the  proposed  smallbusiness 
definition  of^an  entity  with  not  more 
than  $40  million  in  average  annual  gross 
revenues  for  the  preceding  three  years. 
As  discussed  below,  with  respect  to 
bidding  credits,  the  Commission  created 
an  additional  category  of  small 
businesses — very  small  businesses. 
These  are  entities  with  not  more  than 
$15  million  in  average  annual  gross 
revenues  for  the  preoading  three  years. 
In  determining  whether  an  appUcant 
qualifies  as  a  small  business,  tne 
Commission  Mrill  attribute  the  gross 
revenues  of  all  controlling  principals  in 
the  small  business  applicant  as  well  as 
the  gross  revenues  of  affiliates  of  the 
applicant.  No  specific  equity 
requirements  will  be  imposed  on  the 
controlUng  principals  that  meet  the 
small  business  definition.  However,  in 
order  for  an  applicant  to  qualihr  as  a 
small  business,  qualifying  small 
business  princifMls  must  maintain 
"control"  of  the  applicant.  The  term 
control  will  include  both  de  facto  and 
dejure  control  of  the  applicant. 

143.  In  the  NPRM,  the  Commission 
proposed  a  10  percent  bidding  credit  for 

SiaJified  small  businesses.  In  this  item, 
e  Commission  adopts  tiered  bidding 
credits.  Tiered  bidding  credits  will 

Eromote  vigorous  competition  not  only 
Btween  small  businesses  and  large 
businesses  but  also  between  small 
businesses  of  different  economic  sizes. 
In  addition,  a  tiered  approach  will 
encourage  smaller  businesses,  that  may 
be  very  well-suited  to  provide  niche 
services  to  participate  in  this  auction. 
Accordingly,  small  businesses  with 
average  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  will  receive  a  25  percent  bidding 
credit.  Smaller  businesses  with  average 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  years 
will  receive  a  35  percent  bidding  credit. 
Bidding  credits  for  small  businesses  will 
not  be  cumulative. 

iv.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules 

144.  The  rules  adopted  in  this  Report 
and  Order  will  allow  cellular.  PCS.  and 
other  small  communication  entities  that 
require  support  spectrum  to  obtain 
licenses  through  competitive  bidding. 


Pursuant  to  47  CFR  101.1209.  the 
Commission  has  defined  "small 
business  entity"  in  the  39  GHz  auction 
as  a  firm  that  had  gross  revmiues  of  less 
than  $40  million  in  the  three  previous 
calendar  years.  Approval  for  this 
regulation  defining  "small  business 
entity"  in  the  context  of  39  GHz  was 
requested  bom  the  Small  Business 
Acuninistration  on  May  8. 1997. 

a.  Estimates  for  Cellular  Licensees. 

145.  The  Commission  has  not 
developed  a  definition  of  small  entities 
appUcable  to  cellular  licensees, 
llierefore.  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.  Since  the  Regulatory  Flexibility 
Act  amendments  were  not  in  efliect  until 
the  record  in  this  proceeding  was 
closed,  the  Commission  was  unable  to 
request  information  regarding  the 
number  of  small  cellular  businesses  and 
is  unable  at  this  time  to  determine  the 
precise  number  of  cellular  firms  which 
are  small  businesses. 

146.  The  size  data  provided  by  the 
SBA  does  not  enable  us  to  make  a 
meaningful  estimate  of  the  number  of 
cellular  providers  which  are  small 
entities  because  it  combines  all 
radiotelephone  companies  with  500  or 
more  employees.  This  Commission 
therefore  used  the  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  This  dociunent 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1.178  such  firms  which 
operated  during  1992  had  1.000  or  more 
employees.  Therefore,  even  if  all  12  of 
these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
{pr  purposes  of  the  evaluations  and 
conclusions  in  this  FRFA,  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  Although  there  are  1,758  cellular 
licenses,  the  Commission  does  not  know 
the  number  of  cellular  licensees,  since 

a  cellular  Ucensee  may  own  several 
licenses. 

b.  Estimates  for  Broadband  PCS 
Licensees. 

147.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  Pursuant  to  47 
CFR  24.720(b),  the  Commission  has 
defined  "small  entity"  in  the  auctions 
for  Blocks  C  and  F  as  a  firm 


that  had  average  gross  revenues  of  less 
than  $40  million  in  the  three  previous 
calendar  years.  This  regidation  defining 
"small  entity"  in  the  context  of 
broadband  PCS  auctions  has  been 
approved  by  the  SBA. 

148.  The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blodu  A 
through  F.  The  Commission  does  not 
have  sufficient  data  to  determine  how 
many  small  businesses  bid  successfully 
for  licenses  in  Blocks  A  and  B.  For  the 
C  Block  auction,  a  total  of  255  qualified 
bidders  participated  in  the  auctirai.  Of 
the  qualified  bidders,  all  were 
entrepreneurs — defined  for  this  auction 
as  entities  together  with  affiliates, 
having  gross  revenues  of  less  than  $125 
million  and  total  assets  of  less  than  $500 
millim  at  the  time  the  FCC  Form  175 
application  was  filed.  Of  the  255 
quaUfied  bidders.  253  were  "small 
businesses" — defined  for  this  auction  as 
entities  together  with  affiliates,  having 
gross  revenues  of  less  than  $40  million 
at  the  time  the  FCC  Form  175 
application  was  filed.  After  a  total  of 
184  rounds,  the  number  of  winning 
bidders  totalled  89.  all  of  M^iom  were 
small  business  entrepreneurs,  who  won 
a  total  of  493  licenses.  To  date,  two  of 
the  winning  bidders  defiaulted  on  18  of 
the  licenses.  Those  Uoenses  were 
reauctioned  in  Auction  #10.  For  the  D. 
E.  and  F  Block  auction,  the  D  and  E 
blocks  were  open  to  all  licensees:  the  F 
block  was  open  to  bidders  who  qualified 
as  an  entrepreneur— defined  for  this 
auction  as  entities,  together  with 
affiliates,  having  gross  revenues  of  less 
than  $125  million  and  total  assets  of  less 
than  $500  million  at  the  time  the  FCC 
Fonn  175  application  was  filed.  Of  the 
153  initial  bidders  for  the  three  blocks. 
105  qualified  as  mtrepreneurs.  The  D. 
E.  and  F  Block  auction  ended  with  125 
bidders  winning  1472  Ucenses  and  the 
FCC  holding  7  uoenses  as  a  rwult  of  bid 
withdra«vals.  Fta  the  D.  E.  and  F  Block 
auction,  93  of  the  winning  bidders 
Qualified  as  small  entities  as  defined  for 
that  auction.  Accordingly,  the 
Commission  estimates  that  48%  of  the 
winning  bidders  kr  the  auction  of 
broadband  PCS  Ucenses  in  Blocks  A 
through  F  are  small  businesses. 

c.  Estimates  for  Point-to-Point  or  Point- 
to-Multipoint  Entities.  »■ 

149.  The  rules  adopted  in  this  Report 
and  Order  will  apply  to  any  currant 
licensee  or  any  ccmipany  w^ch  chooses 
to  apply  f(H-  a  license  in  the  39  GHz 
band.  "Hie  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  such  licensees.  The  fflA 
definitions  of  small  entity  for  39  GHz 
band  licensees  are  the  definitions 
wplicable  to  radiotelephone  companies. 
Ine  definition  of  radiotelephcme 
companies  provides  that  a  small  entity 


is  a  radiotelephone  company  employing 
fewer  than  1.500  persons.  Since  the 
Regulatoiy  Flexibility  Act  amendments 
were  not  in  effect  until  the  reond  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  potmtial  number  of  small 
businesses  interested  in  the  39  GHz 
frequency  band  and  is  unable  at  this 
time  to  determine  the  precise  number  of 
potential  appUcants  which  are  small 
businesses. 

150.  The  size  data  provided  by  the 
SBA  does  not  enable  us  to  make  a 
meaningful  estimate  of  the  number  of 
telecommunications  providers  which 
are  small  entities  because  it  combines 
all  radiotel^hone  companies  with  500 
or  more  employees.  The  Commission 
therefore  used  the  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  This  document 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  a  majority  of  39 
GHz  entities  providing  radiotelephone 
services  could  be  small  businesses 
under  the  SBA's  definition. 

151.  However,  in  the  NPRM.  the 
Commission  proposed  to  define  a  small 
business  as  an  entity  that,  together  with 
affiliates  and  attributable  investore,  has 
average  gross  revenues  for  the  three 
preceding  yean  of  less  than  $40  miUion. 
The  Commission  has  not  yet  received 
approval  by  the  SBA  for  this  definition. 
Ine  Commission  assumes,  for  purposes 
of  its  evaluations  and  conclusions  in 
this  FRFA,  that  nearly  all  of  the  39  GHz 
licensees  will  be  SDuil  entities,  as  that 
term  is  defined  by  the  SBA. 

v.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  CompUanoe 
Requirements 


Service  Rules. 

152.  There  are  some  reporting 
requirements  imposed  by  die  Report 
and  Order.  In  most  instances,  it  is  likely 
that  the  entities  filing  will  require  the 
services  of  persons  with  technical  or 
engineering  expertise  to  prepare  reports. 
In  order  to  facilitate  operation  in  the  39 
GHz  band,  the  Commission  is  not 
imposing  separate  regulatory  burdens 
that  may  affect  small  husinesses. 
Generally,  all  applicants  will  be 
required  to  file  applications  for 
authorization  to  construct  and  operate 
and  to  adhere  to  the  technical  criteria 
set  forth  in  the  final  rules. 

Auction  Rules. 

153.  All  license  applicuits  will  be 
subject  to  reporting  and  record  keeping 
requirements  to  comply  wiUi  the 
competitive  bidding  rules.  Specifically, 
applicants  will  apply  for  39  GHz  license 


auctions  by  filing  a  short-form 
application  and  will  file  a  long-form 
application  at  the  conclusion  of  the 
auction.  Additionally,  entities  seeking 
treatment  as  "small  businesses"  will 
need  to  submit  information  pertaining 
to  the  gross  revenues  of  the  small 
business  applicant,  its  affiliates,  and 
certain  investors  in  the  applicant. 

vi.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities 

Service  Rules. 

154.  The  Commission  adopts  service 
and  technical  rules  that  facilitate  Uie 
accommodation  of  all  proposed  and 
existing  systems  in  the  39  GHz  band. 
The  Commission  believes  these  rules  are 
a  reasonable  accommodation  of  all 
competing  interests  in  this  band, 
including  small  entities.  The  plans  for 
the  39  GHz  band  provide  both  small 
entities  and  larger  businesses  the  same 
opportunity  to  develop  and  operate 
viaole  systems  within  the  band,  and 
initiate  competitive  services. 

Auction  Rules. 

155.  Section  309  (j)(3)B)  of  the 
Communications  Act  of  1934,  as 
amended,  provides  that  in  estabUshing 
eUgibiUty  criteria  and  bidding 
methodologies  the  Commission  shall, 
inter  alia,  "promote(e]  economic 
opportunity  and  coinpetition  and 
ensurle]  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  l^  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  memben  of 
minority  groups  and  women.  Section 
309(j)(4)(A)  provides  that  in  order  to 
promote  such  objectives,  the 
Commission  shall  "consider  alternative 
payment  schedules  and  methods  of 
calculation,  including  lump  sums  or 
guaranteed  installment  payments,  with 
or  without  royalty  payments,  or  other 
schedules  or  methods  *  *  *  and 
combinations  of  such  schedules  and 
methods."  Section  309(j)(4)(D)  also 
requires  the  Commission  to  "ensure  that 
anall  business,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
are  given  the  opportiuity  to  participate 
in  the  prowsion  of  spectrum-based 
services."  Therefore,  it  is  appropriate  to 
establish  special  provisions  in  the  39 
GHz  band  for  competitive  bidding  by 
small  businesses. 

156.  The  Commission  notes  that 
Congress  made  specific  findings  with 
regard  to  access  to  capital  in  the  Small 
Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992. 
that  small  business  concerns,  which 
represent  higher  degrees  of  risk  in 
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financial  markets  than  do  large 
businesses,  are  experiencing  increased 
difficulties  in  obtaining  credit.  The 
Commission  believes  that  small 
businesses  applying  for  39  GHz  band 
licenses  should  be  entitled  to  some  type 
of  bidding  credits.  In  awarding  licenses, 
the  Commission  Is  committed  to 
meeting  the  statutory  ob)ectives  of 
promoting  economic  opportunity  and 
competition,  of  avoiding  excessive 
concentration  of  licenses,  and  of 
ensuring  access  to  new  and  innovative 
technologies  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  The  Commission  concludes 
that  special  provisions  for  small 
businesses  are  appropriate  for  awarding 
licenses  because  construction  of  systems 
may  require  a  significant  amount  of 
capital,  and  minority-  and  women- 
owned  businesses  will  be  able  to  take 
advantage  of  speciTic  provisions  that  the 
Commission  adopts  for  small 
businesses. 

157.  The  Commission  has  adopted 
various  special  provisions  to  encourage 
and  facilitate  participation  by  small 
entities  in  the  auctions.  In  particular, 
small  businesses  with  revenues  of  not 
more  than  $40  million  are  eligible  for  a 
25  percent  bidding  credit,  and  small 
businesses  with  average  annual  gross 
revenues  of  not  more  tnan  $15  million 
are  eligible  for  a  35  percent  bidding 
credit  on  all  39  GHz  licenses.  These 
biddins  credits  are  not  cumulative. 

158.  In  addition,  the  Commission  has 
extended  partitioning  to  all  entities 
eligible  to  be  licensees  in  the  39  GHz 
band.  The  Commission  also  concluded 
here  to  allow  all  39  GHz  licensees  to 
disaggregate  their  spectrum  blocks. 
These  provisions  should  help  facilitate 
market  entry  by  small  entities  who  may 
lack  the  financial  resources  to 
participate  in  the  auction  alone.  These 
entities  will  be  able  to  participate  in  the 
provision  of  services  by  purchasing  a 
portion  of  a  license. 

vii.  Sipiificant  Alternatives  Considered 
and  Reiected 

Service  Rates. 

159.  The  Commission  considered  and 
rejected  several  alternatives  to  the 
licensing  plan  and  competitive  bidding 
rules  adopted.  In  response  to  a  Petition 
for  Rule  Making  filea  by  the 
Telecommunications  Industry 
Association  (TLA),  the  Commission 
initiated  this  proceeding.  This  Report 
and  Order  does  not  provide  direct  relief 
requested  by  TLA  in  particular  areas.  For 
example,  the  Commission  rejected  the 
individual  link  licensing  alternative 
which  was  suggested  by  TLA.  The 


Commiaeion  also  considered  and 
rejected  proposals  to  license  spectrum 
on  an  MTA  or  Rectangular  Service  Area 
basis  because  it  determined  that  BTA 
licensing  would  further  spectrum 
management  and  better  serve  the  39 
GHz  band  because  the  wide  variety  of 
services  proposed  by  commenters  relate 
to  PCS  systems  or  are  local  in  nature.  In. 
addition,  BTAs  which  are  smaller  than' 
MTAs,  will  facilitate  the  ability  of 
smaller  systems  to  participate  in 
geographic  area  licensing.  Therefore, 
based  on  the  record  in  this  proceeding, 
the  Commission  believes  that  BTAs 
would  be  more  appropriate  for  licensing 
the  39  GHz  band. 

160.  The  Commission  also  considered 
various  proposals  by  entities  relating  to 
the  disposition  of  pending  39  GHz 
applications.  The  processing  procedures 
adopted  are  based  on  some  proposed 
alternatives.  Other  proposals  were 
rejected,  such  as  the  suggestion  that  the 
Commission  process  pending  mutually 
exclusive  applications.  The  Commission 
determined  tnat  pending  mutually 
exclusive  applications  will  be  dismissed 
without  prejudice,  and  all  applicants, 
including  small  business  entities,  would 
be  permitted  to  submit  new  applications 
under  the  competitive  bidding  rules 
established  in  this  proceeding.  Because 
applicants  had  ample  opportunity  to  file 
amendments  prior  to  the  onset  of  this 
rule  making,  in  order  to  avoid  mutual 
exclusivity,  the  Commission  believes 
the  above  procedure  is  the  best 
approach.  The  Commission  also 
considered  various  divergent  proposals 
made  in  response  to  the  build-out  plan 
for  incumbents  and  for  new  39  GHz 
licensees.  With  the  goal  of 
accommodating  various  entities,  the 
Commission  developed  specific 
construction  requirements  and 
implemented  a  "substantial  service" 
showing  for  these  entities.  By  rejecting 
such  build-out  alternatives  whidi 
required  the  construction  of  significant 
amounts  of  links  within  a  short  time 
frame,  the  Commission  adopts  an 
alternative  which  takes  into 
consideration  concerns  raised  by 
commenters.  including  small  business 
entities,  regarding  estwlishing  services 
which  are  specialized  and  do  not  lend 
to  traditional  construction  requirements. 

Auction  Rules. 

161.  The  Commission  considered  and 
rejected  several  significant  alternatives 
with  respect  to  the  auction  rules.  The 
Commission  rejected  the  use  of  any  type 
of  licensing  method  in  favor  of 
competitive  bidding  as  the  method  of 
awarding  39  GHz  licenses.  The 
Commission  concluded  that  awarding 
39  GHz  licenses  by  auction  meets  the 
congressional  criteria  in  §  309(j)  of  the 


Conmumications  Act.  and  will  likely 
promote  the  Act's  objectives.  The 
Commission  also  rejected  a  sequential 
or  other  auction  design  in  fiBvor  of  a 
simultaneous  multiple  round  auction 
design  because  the  licenses  are 
inteidependent.  As  to  designated 
entities  that  may  be  entitled  to  special 
provisions,  the  Conmission  determined 
that  based  upon  the  record  it  only 
would  extend  such  special  provisions  to 
small  businesses.  The  Commission 
rejected  off'ering  reduced  upfront  or 
down  payments  and  payment  by 
installment  payments  and.  instead, 
adopted  tiered  bidding  credits  for  small 
businesses.  The  Commission  adopted  a 
small  business  definition  of  an  entity 
with  not  more  than  $40  million  in 
average  gross  revenues  for  the  preceding 
three  years.  The  Commission  held  that 
this  definition  of  small  business  will 
accommodate  the  broadest  cross-section 
of  small  businesses  because  it  will 
include,  at  a  minimum,  all  those  entities 
recognized  as  small  businesses  in  the 
CMRS  contests  for  which  the 
Commission  has  adopted  or  proposed 
small  businesses  definitions.  Since  the 
Commission  rejected  a  straight  across- 
the-board  10  percent  bidding  credit  for 
qualified  small  businesses  and,  based 
upon  the  record,  adopted  tiered  bidding 
credits  for  the  39  GHz  service,  small 
businesses  with  average  gross  revenues 
of  not  more  than  $40  million  for  the 
preceding  three  years  will  receive  a  25 
percent  bidding  credit  and  smaller 
businesses  with  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  years  will  receive  a  35 
percent  bidding  credit; 

viii.  Report  to  Congress 

162.  The  Commission  shall  send  a 
copy  of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  5 
U.S.C.  801(a)(1)(A).  A  copy  of  this  Final 
Regulatory  Flexibility  Analysis  will  also 
be  published  in  the  Federal  Register. 

B.  Ex  Parte  Rules— Non-Restricted 
Proceeding 

163.  This  is  a  non-restricted  notice 
and  comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  Rules.  See 
generally  47  CFR  1.1201. 1.1203.  and 
1.1206(a}. 

C.  Paperwork  Reduction  Act 

164.  Written  comments  by  the  public 
on  the  modified  information  collections 
are  due  March  9. 1998.  Written 


conunents  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
April  7, 1998.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington 
D.C  20554.  or  via  the  Internet  to 
dconway®fcc.gov  and  to  Timothy  Fain. 
OMB  Desk  Officer,  10236  NEOB.  725— 
17th  Street.  N.W.,  Washington  D.C 
20503  or  via  the  Internet  to 
fain t6al.eop.gov. 

D.  Ordering  Clauses 

165.  Authority  for  issuance  of  this 
Report  and  Order  and  Second  Notice  of 
Proposed  Rule  Making  is  contained  in 
sections  4(i).  257,  303(r).  and  309(j)  of 
the  Communications  Act  of  1934..  as 
amended.  47  U.S.C.  sections  154(i).  257. 
303(r],  and  309(j). 

166.  It  is  ordered,  that  parts  1  and  101 
of  the  Commission's  Rules  are  amended 
as  specified  effective  April  7. 1998.  This 
action  is  taken  pursuant  to  sections  4(i), 
303(c).  303(f).  303(g),  303(r)  and  309(j) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  S§  154(i).  303(c). 
303(f).  303(g),  303(r)end  309(j). 

List  of  Sul^ecU  in  47  CFR  Parts  1  and 
101 

Communications  eqtiipment.  Radio. 
Federal  Communications  Commission. 
Magalie  RoiBan  Salaa. 
Secretary. 

Rule  Changes 

Parts  1  and  101  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1—  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aadiarity:  47  U.S.C.  151, 154,  207,  303  and 
309(j),  imless  otherwise  noted. 

2.  Amend  §  1.2102  by  adding  new 
panigreph  (a)(10)  and  revising  paragraph 
(b)(4)  introductory  text  to  read  as 
follows: 

fl.2102    ENgMNyof^ipNeationsfor 


provision  of  continuous,  end-to-end 
service  where  no  service  is  provided 
directly  to  subscribers  over  the 
frequencies.  Examples  of  such 
intermediate  links  are: 


PART  101—  nXED  MICROWAVE 
SERVICES 

3.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  524,  303. 

4.  Amend  §  101.13  by  revising 
paragraph  (d)  to  read  as  follows: 

S  101.13    Application  forms  and 
requifements  for  private  operational  fixed 
statkma. 

•  *        •        •        • 

(d)  Application  for  renewal  of  station 
licenses  must  be  submitted  on  such 
form  as  the  Commission  may  designate 
by  public  notice.  Applications  for 
renewal  must  be  made  during  the 
license  term  and,  except  for  renewal 
appUcations  in  the  38.6-40.0  GHz  band, 
should  be  filed  within  90  days,  but  not 
later  than  30  days,  prior  to  the  end  of 
the  license  term.  Renewal  applications 
in  the  38.6-40.0  GHz  band^nust  be  filed 
eighteen  months  prior  to  the  end  of  the 
license  term.  See  §  101.17  for  renewal 
requirements  for  the  38.6-40.0  GHz 
fiequency  band.  When  a  licensee 
submits  a  timely  application  for  renewal 
of  a  station  license,  the  existing  license 
for  that  station  will  continue  as  a  valid 
authorization  until  the  Commission  has 
made  a  final  decision  on  the 
application.  Whenever  a  group  of 
station  licenses  in  the  same  radio 
service  are  to  be  renewed 
simultaneously,  a  single  "blanket"  , 

application  may  be  filed  to  cover  the 
entire  group  if  the  application  identifies 
each  station  by  call  sign  and  station 
location.  Applicants  should  note  also 
any  special  renewal  requirements  under 
the  rules  for  such  radio  station(s). 

•  *        *        •        • 

5.  Amend  §  101.15  by  revising 
paragraph  (c)  to  read  as  follows: 

f  101.19   Appllcallon.fbnra  for 
carrier  fixed 


(a)*  •  • 

(10)  Basic  trading  area  licenses  in  the 
38.6-10.0  GHz  band. 

(b)'  •  • 

(4)  Applications  for  channels  in  all 
frequency  bands,  except  those  listed  in 
paragrafm  (aMlO).  which  are  used  as  an 
intermediate  link  or  links  in  the 


(c)  Renewal  of  station  license.  Except 
for  renewal  of  special  temporary 
authorizations  and  authorizations  in  the 
38.6-40.0  GHz  band.  FCC  Form  415 
("Application  for  Authcmzation  in  the 
Microwave  Services")  must  be  filed  by 
the  licensee  betwem  thirty  (30)  and 
sixty  (60)  days  prior  to  the  expiration    ~ 
date  of  the  license  sought  to  be  renewed. 
For  authorizations  in  the  38.6-40.0  GHz 
band,  the  Ucensee  must  file  FCC  Form 
415  eighteen  months  prior  to  the 


expiration  date  of  the  license  sought  to 
be  renewed.  See  §  101.17  for  renewal 
requirements  for  the  38.6-40.0  GHz 
frequency  band.  Whenever  a  group  of 
station  licenses  in  the  same  radio 
service  are  to  be  renewed 
simultaneously,  a  single  "blanket" 
application  may  be  filed  to  cover  the 
entire  group  if  the  application  identifies 
each  station  by  call  sign  and  station 
location.  Applicants  should  note  also 
any  special  renewal  requirements  imder 
the  rules  for  each  radio  service.  When 
a  licensee  submits  a  timely  application 
for  renewal  of  a  station  license,  the 
existing  license  continues  in  effect  until 
the  Commission  has  rendered  a  decision 
on  the  renewal  application. 
•        •     '    *   '     •        • 

6.  Add  new  §  101.17  to  read  as 
follows: 

§101.17    Performance  requirements  for  ttw 
3a6-40.0  OHz  fraquancy  band. 

(a)  All  38.6-40.0  GHz  band  licensees 
must  demonstrate  substantial  service  at 
the  time  of  license  renewal.  A  licensee's 
substantial  service  showing  should 
include,  but  not  be  limited  to.  the 
following  information  for  each  channel 
for  which  they  hold  a  license,  in  each 
BTA  or  portion  of  a  BTA  covered  by 
their  license,  in  order  to  qualify  for 
renewal  of  that  license.  The  information 
provided  will  be  judged  by  the 
Commission  to  determine  whether  the 
licensee  is  providing  service  which  rises 
to  the  level  of  "substantial." 

(1)  A  description  of  the  38.6-40.0  GHz 
band  licensee's  current  service  in  terms 
of  geographic  coverage; 

^     (2)  A  description  of  the  38.6-40.0  GHz 
band  licensee's  current  service  in  terms 
of  population  served,  as  well  as  any 
additional  service  provided  during  the 
license  term; 

(3)  A  description  of  the  38.6-40.0  GHz 
band  licensee's  investments  in  its 
system(s)  (type  of  facilities  constructed 
and  their  operational  status  is  required); 

(b)  Any  38.6-40.0  GHz  band  licensees 
adjudged  not  to  be  providing  substantial 
service  will  not  have  their  licenses 
renewed. 

7.  Amend  §  101.45  by  revising 
paragraph  (d)  to  read  as  follows: 

fl0l.45    Mutualyexeluelvaappilcaliona. 

*        *        •        •        • 

(d)  Except  for  applications  in  the 
38.6-40.0  GHz  band,  private  operational 
fixed  point-to-point  microwave 
applications  for  authorization  under  this 
Part  will  be  entitled  to  be  included  in 
a  random  selection  process  or  to 
comparative  consideration  with  one  or 
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more  conflicting  applications  in 
accordance  with  the  provisions  of 
§  1.227.(b)(4)  of  this  chapter. 
Applications  in  the  38.6-40.0  GHz  band 
are  subject  to  competitive  bidding 
procedures  in  §§  101.1201-1209. 

•  •        •        •        • 

8.  Amend  §  101.51  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

I101.S1    ConvarathM  evaiuallon  of 
imituaNy  exeliMtva  applications. 

(a)  In  order  to  expedite  action  on 
mutually  exclusive  applications  in 
services  under  this  rules  part  where 
neither  competitive  bidding  nor  the 
random  selection  processes  apply,  the 
applicants  may  request  the  Commission 
to  consider  their  applications  without  a 
formal  hearing  in  accordance  with  the 
summary  procedure  outlined  in 
paragraph  (b)  in  this  section  if: 

*  *        •        ft        * 

9.  Amend  §  101.53  by  adding  new 
paragraph  (g)  to  read  as  follows: 


f  101.53    Aasignmsnt  or  transfer  of 
authorUatlon. 


(g)  Assignees  receiving  Commission 
authority  to  acquire  a  3B.&-40.0  GHz 
license  pursuant  to  this  paragraph  must 
meet  the  assignors'  construction 
requirement  dates.  See  §§  101.63  and 
101.64  of  this  part. 

10.  Amend  §  101.55  by  revising  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (b)(2)  to  read  as  follows: 

flOIJS   ConaMarabona  Involving 
aaalonMMnt  or  liiiali  anitHrstlfwis 

(a)  Licenses  not  authorized  pursuant 
to  competitive  bidding  procedures  may 
not  be  assigned  or  transferred  prior  to 
completion  of  construction  of  the 
facility.  However,  consent  to  the 
assignment  or  transfer  of  control  of  such 
a  license  may  be  given  prior  to  the 
completion  of  construction  where: 
ft        •         ft         ft         •         * 

fb)*  •  • 

(2)  That  have  not  been  constructed, 
unless  the  authorizations  were  granted 
pursuant  to  a  competitive  bidding 
procedure;  or 

11.  Add  S  101.56  to  read  as  follows: 

tlOlje    ParWo»iadasrvlcaaTaaa(P8Aa) 
and  dtaaQQfagalad  apsetnim. 

(a)(1)  The  holder  of  a  Basic  Trading 
Area  (BTA)  authorization  to  provide 
service  in  the  38.6-40  GHz  band 
pursuant  to  the  competitive  bidding 
process  may  enter  into  agreements  with 
eligible  parties  to  partition  any  portion 
of  its  service  area  according  to  county 
boundaries,  or  according  to  other 


geopolitical  subdivision  boundariaa. 
Alternatively.  licensees  may  enter  into 
agreements  or  contracts  to  disaggregate 
portions  of  spectrum,  provided  acquired 
spectrum  is  disaggregated  according  to 
frequency  f>airs. 

(2)(i)  dontracts  must  be  filed  with  the 
Commission  within  30  days  of  the  date 
that  such  agreements  are  reached. 

(ii)  The  contracts  must  include 
descrifHions  of  the  areas  being 
partitioned  or  spectrum  disaggregated. 
The  partitioned  service  area  shall  be 
defined  by  coordinate  points  at  every  3 
seconds  along  the  partitioned  service 
area  unless  an  FCC  recognized  service 
area  is  utilized  (i.e.,  ^fetropolitan 
Service  Area  or  Rural  Service  Area)  or 
county  lines  are  followed.  If  geographic 
coordinate  points  are  used,  they  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1927  North  American  Datum 
(NAD27).  Applicants  may  supply 
geographical  coordinates  based  on  1983 
North  American  Datum  (NAD83)  in 
addition  to  those  reqtiired  (NAD27).  In 
the  case  where  an  FCC  recognized 
service  area  or  county  lines  are  utilized, 
applicants  need  only  list  the  specific 
area(s)  (through  use  of  FCC  designations 
or  county  names)  that  constitute  the 
partitioned  area. 

(3)  Parties  to  partitioning  and 
spectrum  disaggregation  contracts  must 
file  concurrently  with  such  contracts  the 
following: 

(i)  An  application  FCC  Form  415  for 
authority  to  operate  a  38.6-40  GHz 
service  facility. 

(ii)  Application  for  assignment  to 
operate  in  the  market  area  being 
partitioned  or  to  operate  in  the  market 
area  covered  by  the  disaggregated 
spectrum. 

(iii)  A  completed  FCC  Form  430. 
where  applicable,  if  not  already  on  file 
at  the  Commission. 

(b)  The  eligibility  requirements 
applicable  to  BTA  authorization  holders 
also  apply  to  those  individuals  and 
entities  seeking  partitioned  or 
disaggregated  spectnun  authorizations. 

(cJSunsequent  to  issuance  of  the 
authorization  for  a  partitioned  service 
area,  the  partitioned  area  will  be  treated 
as  a  separate  protected  service  area. 

(d)  When  any  area  within  a  BTA 
becomes  a  partitioned  service  area,  the 
remaining  counties  and  geopolitical 
subdivision  within  that  BTA  will  be 
subsequently  treated  and  classified  as  a 
partitioned  service  area. 

(e)  At  the  time  a  BTA  is  partitioned, 
the  Commission  shall  cancel  the  BTA 
authorization  initially  issued  and  issue 
a  partitioned  service  area  authorization 
to  the  former  BTA  authorization  holder. 


(f)  Hie  duties  and  resfHrnsibilities 
imposed  upon  BTA  authorization 
holders  in  this  part,  apply  to  those 
licensees  obtaining  authorizations  by 
partitioning  or  spectrum  disaggregation. 

(g)  The  build-out  requirements  ror  the 
partitioned  service  area  or  disaggregated 
spectrum  shall  be  the  same  as  applied 
to  the  BTA  authorization  holder. 

(h)  The  license  term  for  the 
partitioned  service  area  or  disaggregated 
spectrum  shall  be  the  remainder  of  the 
period  that  would  apply  to  the  BTA 
authorization  holder. 

(i)  Licensees,  except  those  using 
bidding  credits  in  a  competitive  bidding 
procedure,  shall  have  the  authority  to 
partition  service  areas  or  disaggregate 
spectrum. 

12.  Amend  §  101.63  by  revising 
paragraphs  (a)  and  (d)  to  read  as  follows: 

f  101.63    Period  of  oonatruetlon; 
ceniflcallon  of  oomplatlon  of  construction. 

(a)  Except  for  stations  licensed  in  the 
38.6—40.0  GHz  band,  each  station 
licensed  under  this  part  must  be  in 
operation  within  18  months  from  the 
initial  date  of  grant.  Modification  of  an 
operational  station  other  than  one 
licensed  in  the  38.6-40.0  GHz  band 
must  be  completed  within  18  months  of 
the  date  of  grant  of  the  applicable 
modification  request. 
•        ft        ft        ft        ft 

(d)  Except  for  stations  liceased  in  the 
38.6-40.0  GHz  band,  requests  for 
extension  of  tune  to  be  in  operation  may 
be  granted  upon  a  showing  of  good 
cause,  setting  forth  in  detail  the 
applicant's  reasons  for  failure  to  have 
the  facility  operating  in  the  prescribed 
period.  Such  requests  must  be 
submitted  no  later  than  30  days  prior  to 
the  end  of  the  prescribed  period  to  the 
Federal  Commimications  Commission, 
Gettysburg.  PA  17325-7245. 
ft        ft        .ft        ft        ft 

13.  Add  §  101.  64  to  read  as  follows: 


f  101.64    Service  I 

Service  areas  for  38.6-40.0  GHz 
service  are  BTAs  as  defined  below. 
BTAs  are  based  on  the  Rand  McNally 
1992  Commercial  Atlas  &  Marketing 
Guide.  123rd  Edition,  at  pages  40-44. 
Rand  McNally  organizes  the  50  States 
and  the  District  of  Colimibia  into  487 
BTAs.  The  BTA  Map  is  available  for 
public  inspection  at  the  Wireless 
Telecommimications  Bureau.  Room 
5322,  2025  M  Street.  NW.,  Washington, 
DC.  The  BTA  service  areas  are  based  on 
the  Rand  McNally  1995  Conunercial 
Atlas  &  marketing  Guide,  123rd  Edition, 
at  pages  40-44.  with  the  following 
additions  licensed  separately  as  BTA- 
like  areas:  American  Samoa;  Guam; 
Northern  Mariana  Islands:  Mayaguez/ 
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Aguadilla-Ponoe,  Puerto  Rico;  San  Juan. 
PuOTto  Rico;  and  the  United  States 
Viigin  Islands.  The  Mayaguez/ 
Aguadilla-Ponce  BTA-Uke  service  area 
consists  of  the  foUoMong  munidpios: 
Adjuntas.  Aguada.  Aguadilla,  Anasco. 
Arroyo,  Cabo  Rojo.  Coamo.  Guanica, 
Guayama,  Guayanilla.  Hormigueros. 
babela,  Jayuya.  Juana  Diaz.  Lajas.  Las 
Marias.  Maricao.  Maunabo,  Mayaguez. 
Moca,  Patillas,  Penuelas.  Ponce, 
Quelnadillas.  Rincon.  Sabana  Grande, 
Salinas.  San  German,  Santa  Isabel. 
Villalba,  and  Yauco.  The  San  Juan  BTA- 
Uke  service  area  consists  of  all  other 
munidpios  in  Puerto  Rico. 

14.  Amend  §  101.103  by  adding 
paragraphs  (i)(l)  and  (i)(2)  to  read  as 
follows: 

f  101.103   RaqtiancyooowinaUon 


(i)(l)  When  the  licensed  fiadlities  are 
to  be  operated  in  the  band  38,600  MHz 
to  40.000  MHz  and  the  facilities  are 
located  within  16  kilometers  of  the 
boundaries  of  a  Basic  Trading  Area, 
each  licensee  must  complete  the 
frequency  coordination  process  of 
§  101.103(d)  with  respect  to  neighboring 
BTA  licensees  and  existing  licensees 
within  its  BTA  service  area  that  may  be 
affected  by  its  operation  prior  to 
initiating  service.  In  addition  to  the 
technical  parameters  listed  in 
§  101.103(d).  the  coordinating  licensee 
must  also  provide  potentially  affected 
parties  technical  information  related  to 
its  subchannelization  plan  and  system 
geometry. 


(2)  Response  to  notification  should  be 
made  as  quickly  as  possible,  even  if  no 
technical  problems  are  antidpated.  Any 
response  to  notification  indicating 
potratial  interference  must  spedfy  the 
tedinical  details  and  must  be  provided . 
to  the  licensee,  either  elMtronically  or 
in  wrriting.  within  10  days  of 
notification.  Every  reasonable  effort 
should  be  made  by  all  licensees  to 
eliminate  all  problems  and  conflicts.  If 
no  response  to  notification  is  received 
within  10  days,  the  licensee  will  be 
deemed  to  have  made  reasonable  efforts 
to  coordinate  and  may  commence 
operation  without  a  response.  The 
beginning  of  the  10-day  period  is 
determined  pursuant  to  §  101.103(d)(v). 

15.  Amend  §  101.107  by  revising  the 
last  entry  in  the  table  and  adding  new 
footnote  9  to  read  as  follows: 

§101.107    Fiequsncy  Meranoe. 


Frecxiency  Tolerance 

[Parosnt] 


16.  Amend  §  101.109  by  adding  a  new 
footnote  7  to  the  entry  in  the  secmid 
column  for  38.600  to  40.000.  and  by 
adding  a  new  entry  at  the  end  of  the 
table  to  read  as  follows: 

f  101.100    Bandwktth. 


Frequency  band  (MHz) 

Maximum 
author- 
ized 
band- 
wnJUi 

*                           •                          • 

38.600  to  40.000       -       . 
Above  40.000  

•              •              « 

•  • 

...    50  MHz' 

...  o 

•  ft 

Frequency  (MHz) 


All 
fixed 
and 
based 
sta- 
tions 


Mobile  Mobile 
sta-  sta- 
tions tionsS 
overs  watts 
watts  or  le» 


31,300  to 
40,000« 


0.03» 


0.03 


0.03 


*  Equipment  authorized  to  be  operated  in 
the  38,600^0.000  MHz  band  is  exempt  from 
the  frequency  tolefance  requirement  noted  in 
tt>e  atx3ve  table. 


'For  channel  block  assignments  in  the 
38.600-40,000  MHz  bend,  the  authorized 
bancKvidth  is  equivalent  to  an  unpaired  chan- 
nel block  assignment  or  to  either  half  of  a 
symmetrical  pairad  channel  block  assignment 
When  adjacent  channels  are  aggrsgatad. 
equipment  is  permilled  to  operate  over  the  ful 
channel  bkKk  aggregation  without  restriction. 

Note  to  Footnote  7:  Unwanted  emissions 
shaH  be  suppressed  at  the  aggregate  channel 
block  edges  based  on  the  same  roll-off  rate  as 
is  specified  for  a  single  channel  btocfc  in  para- 
graphs 101.11 1(a)<ii)  and  (iii)  of  this  ch^er. 

17.  Amend  §  101.115  by  removing  the 
entry  for  "Above  31.300"  in  the  table  in 
paragraph  (c)(2),  and  adding  the 
following  entry  and  new  footnote  14  to 
read  as  follows: 


i  101.115  Directional 

ft         ft         ft         ft 

(c)*  *  • 
(2)*   •   • 


Frequency  (MHz)         Category 


Maximum 

beam- 
width  to3 

dS 
points(l) 
(inckJded 
angles  in 
degrees) 


Minimum  radiatkxi  suppression  to  angle  in  degrees  from  centeriine  of  main  beam 

indecft>els 


Minimum 

antenna 

gain  (dSi) 


5«to10» 


10*  to 

15"  to 

20"  to 

30"  to 

100"  to 

140*10 

15"" 

20» 

30" 

100° 

140» 

180" 

38,600  to  40,000 '<  A 

B 


n^a 
rVa 


38 
38 


25 
20 


29 
24 


33 
28 


26 
32 


42 
35 


56 

36 


55 

36 


'^Statwns  authorized  to  operate  in  the  38.600-40.000  MHz  band  may  use  antennas  other  than  those  meeting  the  Category  A  standard.  How- 
ever, the  Commission  may  require  the  use  of  higher  performance  antennas  where  interference  problems  can  be  resolved  by  the  use  of  such  an- 
tennas. ' 


18.  Amend  §  101.147  by  redesignating 
paragraph  (v)  as  (v)(l),  revising  newly 
redesignated  (v)(l)  and  adding  new 
paragraph  (v)(2)  to  read  as  follows: 


f  101.147    Frequency  aaaignmenta. 


(v)(l)  Assignments  in  the  band 
38,600-40,000  MHz  must  be  according 
to  the  following  frequency  plan: 


%■ 
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Channel  group  A 


Channel  No. 


1-A 
2-A 
3-A 


5nA 


7-A 


»-A  .. 

10-A 

11-A 

12-A 

13-A 


Frequency  band 
NmilsOMHz) 


38.600-38,660 
38,660-38.000 
38.700-38,750 
38.750-38.800 
38.800-38360 
38360-38,900 
38300-38350 
38360-39,000 
39.000-39.060 
39.060-39.100 
39.100-39,150 
39.150-39300 
3930&-39350 
39350-30.300 


Channel  group  B 


Channel  No. 


1-B 
2^ 
3-B 
4-B 

5-a 

6-B 

7-B 

8-B 

9-B 

10-B 

11-B 

12-B 

13-B 

14-B 


Frequennbend 
lmil8(MHz) 


39.300-39,360 
39.360-30.400 
39.400-39.450 
39.450-39.500 
39.500-39.550 
39.560-39300 
38.600-39.660 
30,660-39,700 
30.700-39.750 
39.750-39300 
30.800-^360 
39.860-30.900 
39300-39.950 
39,950-40,000 


(2)  Channel  Blocks  1  through  14  are 
assigned  for  use  within  Basic  Trading 
Areas  (BTAs).  Applicants  are  to  apprise 
themselves  of  any  grandfothered  links 
within  the  BTA  for  which  they  seek  a 
license.  All  of  the  channel  blocks  may 
be  subdivided  as  desired  by  the  licensee 
and  used  within  its  service  area  as 
desired  without  further  authorization 
subiect  to  the  terms  and  conditions  set 
forth  in  ^101.149. 

19.  Add  Subpart  N  to  Section  101  to 
read  as  follows: 

ButHieil  N    CoiinieUllwe  Dlddfcig 
Preoeduree  for  ttie  383-40.0  QHx  Bend 

101.1201  38.fr-40.0  GHz  subiect  to 
competitivs  bidding. 

101.1202  Competitive  bidding  design  for 
38.6-40.0  GHz  licensing. 

101.1203  Competitive  bidding  mechanisms. 

101.1204  Bidding  application  procedures. 

101.1205  Submission  of  upfront  payments 
and  down  payments. 

101.1206  Long-form  applications. 

1 01 . 1 207  Procedures  tor  Hling  petitions  to 
deny  aminst  long-fram  applications. 

101.1208  Bidding  credits  for  small 
businesses. 

101.1209  Definitions. 

Subpart  N—Compatttiva  Bidding 
Procaduraa  tor  ttw  38.6-40.0  QHz  Band 

f  101.1201    38.8-40.0  QHtaublael  to 


Mutually  exclusive  38.6-40.0  GHz 
initial  applications  are  subject  to 
competitive  bidding.  The  general 
competitive  bidding  procedures  found 
in  47  CFR  Part  1.  Subpart  Q  «vill  apply 
imless  otherwise  provided  in  this  part. 

f  101.1202    CompelMve  bidding  deeign  for 
38b8-40L0  OMi  Keenelng. 

The  following  competitive  bidding 
procedures  generally  will  be  used  in 
38.6-40.0  GHz  auctions.  Additional, 
specific  procedures  may  be  set  forth  by 
public  notice.  The  Conmiission  also 
may  design  and  test  alternative 
procedures.  See  47  CFR  §§  1.2103  and 
1.2104.  The  Conmission  will  employ 


simultaneous  multiple  rotmd  bidding 
when  choosing  from  among  mutually 
exclusive  initial  applications  to  provide 
38.6-40.0  C^iz  se^ce.  unless  otnerwise 
specified  by  the  Wireless 
Telecommunications  Biueau  before  the 
auction. 

f  101.1208    Competitive  bMdhig 


(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  38.6-40.0  GHz  licenses  will  be 
auctioned. 

(b)  Grouping.  The  Commission  will 
conduct  a  series  of  sequential  auctions 
of  three  channels  at  a  time  within  eech 
BTA  unless  the  Wireless 
Telecommunications  Bureau 
aimounces,  by  Public  Notice  prior  to  the 
auction,  an  alternative  auction  scheme. 

(c)  Minimum  bid  increments.  The 
Commission  will,  by  announcement 
before  or  during  an  auction,  require 
minimiun  bid  increments  in  dollar  or 
percentage  terms. 

(d)  Stopping  rules.  The  Commission 
will  establish  stopping  rules  before  or 
during  multiple  round  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(e)  Activity  rules.  The  Commission 
%vill  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Conmiission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  round  auction,  each  bidder 
will  he  Mititled  to  request  and  will  be 
automatically  granted  a  certain  number 
of  waivers  of  such  rule  during  the 
auction. 

1101.1204    Bidding  appNcaUon 


All  applicants  to  partici{>ate  in 
competitive  bidding  for  38.&-40.0  GHz 
licenses  must  submit  applications  on 
FCC  Forms  175  piusuant  to  the 
provisions  of  §  1.2105  of  this  Chapter. 
The  Wireless  Telecommunications 


Bureau  will  issue  a  public  notice 
announcing  the  evailability  of  38.6-40.0 
GHz  licenses  and,  in  the  event  that 
mutually  exclusive  applications  are 
filed,  the  date  of  the  auction  for  those 
licenses.  This  public  notice  also  will 
specify  the  date  on  or  before  which 
applicants  intending  to  participate  in  a 
38.6—40.0  auction  must  file  their 
applications  in  order  to  be  eligible  for 
that  auction,  and  it  will  contain 
information  necessary  for  completion  of 
the  application  as  well  as  other 
important  information  such  as  the 
materials  which  must  accompany  the 
forms,  any  filing  fee  that  must 
accompany  the  application  or  any 
upfront  payment  that  need  to  be 
submitted,  and  the  location  where  the 
application  must  be  filed.  In  addition, 
each  applicant  must  identify  its  status 
as  a  small  business  or  rural  telephone 
company. 

flOI.1206    Submieslon  of  upfront 


(a)  Each  bidder  in  the  38.6-40.0  GHz 
auction  will  be  reqmred  to  submit  an 
upfront  payment.  This  upfront  payment 
will  be  based  upon  a  formula 
established  by  Uie  Wireless 
Telecommimications  Biueau  and 
announced  by  public  notice  prior  to  the 
auction. 

(b)  Each  winning  bidder  in  the  38.6- 
40.0  GHz  auction  shall  make  a  down 
peyment  to  the  Commission  in  an 
amount  sufficient  to  bring  its  total 
deposits  up  to  20  percent  of  its  winning 
bid  by  a  date  and  time  to  be  specified 
by  public  notice,  generally  within  ten 
business  days  foilowring  the  close  of 
bidding.  Full  payment  of  the  belance  of 
the  wimiing  bids  shall  be  paid  within 
ten  days  after  public  notice  announcing 
that  the  Commission  is  prepared  to 
award  the  license.  The  grant  of  the 
application  is  conditional  upon  receipt 
of  full  payment.  The  Commission 
generally  will  grant  the  license  within  a 


reasonable  period  of  time  after  receiving 
full  payment. 

1101.1208   Long4onnappiicaliona. 

Each  winning  bidder  will  be  required 
to  submit  a  long-form  application. 
Winning  bidders  must  submit  long-form 
applications  within  ten  (10)  business 
days  after  being  notified  by  Public 
Notice  that  it  is  the  winning  bidder. 
Long-form  applications  shall  be 
processed  under  the  rules  amtained  in 
parts  1  and  101  of  the  Commission's 
rules. 

f  101.1207   Procedures  fOr  filing  petWons 
to  deny  againat  long-form  appNcallona. 

The  applicable  iHt)cedures  for  the 
filing  of  petitions  to  deny  the  long-form 
applications  of  winning  bidders 
contained  in  §  1.2108  of  the 
Commission's  rules  shall  be  followed  by 
the  applicant  (see  47  CFR  1.2108). 

flOI.1206    Bidding  credits  for  small 


(a)  A  wiiming  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses,  (as  defined  in 

§  101.1209(b)(l)(i)  may  use  a  bidding 
credit  of  25  percent  to  lower  the  cost  of 
its  winning  bid  on  any  of  the  licenses 
in  this  part.  A  winning  bidder  that 
qualifies  as  a  very  small  business  or  a 
consortimn  of  very  small  businesses,  (as 
defined  in  §  101.120g(b)(l)(ii)  may  use  a 
bidding  credit  of  35  percent  to  lower  the 
cost  of  its  winning  bid  on  any  of  the 
licenses  in  this  part. 

(b)  Unjust  enrichment.  (1)  A  small 
business  seeking  transfer  or  assignment 
of  a  license  to  an  entity  that  is  not  a 
small  business  under  the  definitions  in 
§  101.1209(b)(l)(i)  and  (ii),  will  be 
required  to  reimburse  the  government 
for  the  amount  of  the  bidding  credit, 
plus  interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  before  transfer 
will  be  permitted.  The  amount  of  this 
penalty  will  be  reduced  over  time  as 
follows:  a  transftar  in  the  first  two  years 
of  the  license  term  will  result  in  a 
forfeiture  of  100  percent  of  the  value  of 
the  bidding  credit:  in  year  three  of  the 
license  term  the  penalty  will  be  75 
percent;  in  yeer  four  the  penalty  wiU  be 
SO  percent  and  in  year  five  the  penalty 
will  be  25  percent,  after  which  there 
will  be  no  penalty.  These  penalties  must 
be  paid  back  to  the  U.S.  Treesury  as  a 
condition  of  approval  of  the  assignment 
or  transfer. 

(2)  If  a  small  business  that  utilizes  a 
bidding  credit  imder  this  section  seeks 
to  assign  or  transfer  control  of  its  license 
to  a  small  business  meeting  the 
eligibility  standards  for  lower  bidding 
credits  or  seeks  to  make  any  otlftr 


change  in  ownership  that  would  resuh 
in  the  licensee  qualifying  for  a  lower 
bidding  credit  under  this  section,  the 
licensee  must  seek  Commission 
approval  and  reimbinse  the  government 
for  the  diffiarence  between  the  amount  of 
the  bidding  credit  obtained  by  the 
licensee  and  the  bidding  credit  for 
which  the  assignee,  transferee  or 
licensee  is  eligible  under  this  section  as 
a  CoMdition  of  the  approval  of  such 
assignment,  transfer  or  other  ownership 
change. 

f  101.1209    OeflnMona. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  101.1201  through 
101.1209,  imless  otherwise  specified  in 
those  sections. 

(b)  Small  business  and  very  small 
business.  (l)(i)  A  small  business  is  an 
entity  that  together  with  its  affiliates 
and  i>ersons  or  entities  that  hold 
attributable  interests  in  such  entity  and 
their  affiliates,  has  average  gross 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  years. 

(ii)  A  very  small  business  is  an  entity 
that  together  with  its  affiliates  and 
persons  or  entities  that  hold  attributable 
interests  in  such  entity  and  their 
affiliates,  has  average  gross  revenues 
that  are  not  more  than  $15  million  for 
the  preceding  three  years. 

(2)  For  purposes  of  determining 
whether  an  entity  meets  either  the  small 
business  or  very  small  business 
definitions  set  forth  in  paragraph  (b)(1) 
of  this  section,  the  gross  revenues  of  the 
entity,  its  affiliates,  persons  or  entities 
holding  interests  in  the  entity  and  their 
affiliates  shall  be  considered  on  a 
Cumulative  basis  and  aggregated. 

(3)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually-independent  business  firms, 
each  of  which  individually  satisfies 
either  definition  of  a  small  business  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(c)  Rural  telephone  company.  A  rural 
telephone  company  means  a  local 
exchange  carrier  operating  entity  to  the 
extent  that  such  entity — 

(A)  Provides  common  carrier  service 
to  any  local  exchange  carrier  study  area 
that  does  not  include  either — 

(i)  Any  incorporated  place  of  10.000 
inhabitants  or  more,  or  any  part  thereof, 
based  on  the  most  recenUy  available 
population  statistics  of  the  Bureau  of  the 
Census;  or 

(ii)  Any  territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area,  as  defined  by  the 
Biueau  of  the  Census,  as  of  August  10, 
1993: 


(B)  Provides  telephone  exchange 
service,  including  exchange  access,  to 
fewer  than  50,000  access  Unes; 

(C)  Provides  telephone  exchange 
service  to  any  local  exchange  carrier 
study  area  with  fewer  than  100,000 
access  lines;  or 

(D)  Has  less  than  15  per  cent  of  its 
access  lines  in  communities  of  more 
than  50,000  on  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996. 

(d)  Gross  Revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  {e.g.,  cost  of  goods  sold), 
as  evidenced  by  audited  quarterly 
financial  statements  for  the  relevant 
number  of  calendar  years  preceding 
January  1, 1996,  or,  if  audited  financial 
statemmts  were  not  prepared  on  a 
calendar-year  basis,  of  the  most  recentiy 
completed  fiscal  years  preceding  the 
filing  of  the  applicant's  short-form 
application  (Form  175).  For  applications 
filed  after  December  31, 1995,  gross 
revenues  shall  be  evidenced  by  audited 
financial  statements  for  the  preceding 
relevant  number  of  calendar  or  fiscal 
years.  If  an  entity  was  not  in  existence 
for  all  or  part  of  the  relevant  period, 
gross  revenues  shall  be  evidenced  by  the 
audited  financial  statements  of  the 
entity's  predecessor-in-interest  or,  if 
there  is  no  identifiable  predecessor-in- 
interest,  unaudited  financial  statements 
certified  by  the  applicant  as  accurate. 

(e)  Affiliate.  [1]  Basis  for  affiliation. 
An  individual  or  entity  is  an  affiliate  of  . 
an  applicant  or  of  a  person  holding  an 
attributable  interest  in  an  applicant 
(both  referred  to  herein  as  "the 
applicant")  if  such  individual  or  mitity: 

(i)  Directly  or  indirecUy  controls  or 
has  the  power  to  control  the  applicant, 
or 

(ii)  Is  directiy  or  indirectiy  controlled 
by  the  applicant,  or 

(iii)  Is  oirecUy  or  indirecUy  controlled 
by  a  third  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant,  or 

(iv)  Has  an  "identity  of  interest"  vrith 
the  applicant. 

(2)  Nature  of  control  in  determining 
affiliation. 

(i)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directiy  or  indirectiy  control  or 
have  the  power  to  ccmtrol  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  parag^ph  (e)(2)(i)-  An 
applicant  owning  50  percent  of  the  voting 
stock  of  another  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
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corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  to  block 
any  actions  taken  by  the  other  stockholders 
in  the  other  entity.  Affiliation  exists  when 
the  applicant  has  the  power  to  control  a 
concern  while  at  the  same  time  another 
person,  or  persons,  are  in  control  of  the 
concern  at  the  will  of  the  party  or  parties 
with  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee 
who,  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  where  a 
concern's  voting  stock  is  so  widely 
distributed  that  no  effective  control  can 
be  established. 

Example  for  paragraph  (eHiHiii)-  In  a 
corporation  where  the  officers  and  directors 
own  various  size  blocks  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  ofRcer  or  director  has  a  block  sufficient 
to  give  him  or  her  control  or  the  power  to 
control  and  the  remaining  60  percent  is 
widely  distributed  with  no  individual 
stockholder  having  a  stock  interest  greater 
than  10  percent,  management  has  the  power 
to  control.  If  persons  with  such  management 
control  of  the  other  entity  are  persons  with 
attributable  interests  in  the  applicant,  the 
other  entity  will  be  deemed  an  affiliate  of  the 
applicant 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  £unily  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

Fwplw  1.  Two  shareholders  in 
Corporation  Y  each  have  attributable 
interests  in  the  same  application.  While 
neither  shareholder  has  enough  shares  to 
individually  control  Corporation  Y,  together 
they  have  the  power  to  control  Corporation 
Y.  The  two  shareholders  with  these  common 
Investments  (or  identity  of  interest)  are 
treated  as  though  they  are  one  person  and 
Corporation  Y  would  be  deemed  an  affiliate 
of  the  applicant 

BxaaqMs  2.  One  shareholder  in 
Coipontion  Y,  shareholder  A,  has  an 
attributable  interest  in  a  SMR  application. 
Another  shareholder  in  Corporation  Y. 
shareholder  B,  has  a  nooattributable  interest 
in  the  same  SMR  applicaticm.  While  neither 
shareholder  has  enough  shares  to 
individualW  control  Corporation  Y,  together 
they  have  the  power  to  control  Corporation 
Y.  Through  the  common  investment  of 
shaieholdert  A  and  B  in  the  SMR 
appikation.  Corporatioa  Y  %vould  still  be 
deemed  an  aflUiate  of  the  appUcaoL 


(i)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  imless  they 
are  subiect  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlle<y)y 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law,  brother-  or  sister-in- 
law,  step-father,  or  -mother,  step- 
brother, or  -sister,  step-son,  or 
-daughter,  half  brother  or  sister.  This 
presiunption  may  be  rebutted  by 
showing  that 

(A)  The  family  members  are 
estransed, 

fB)  The  family  ties  are  remote,  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  paragraph  (eKSHUl  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law,  B,  has  an  attributable  interest  in 
an  SMR  application.  Because  A  and  B  have 
a  presumptive  kinship  affiliation.  A's  interest 
in  Corporation  X  is  attributable  to  B,  and  thus 
to  the  applicant,  unless  B  rebuts  the 
presumption  with  the  necessary  showing. 

(4)  Affiliation  throuo/i  stock 
ownership,  (i)  An  appucant  is  presumed 
to  control  or  have  the  power  to  control 

a  concern  if  he  or  she  owns  or  controls 
or  has  the  power  to  control  50  percent 
or  more  of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he  or  she  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he  or  she 
owns,  controls  or  has  the  power  to 
control  is  large  as  compared  with  any 
other  outstanding  blodc  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  tne  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  hago  as  compared  witn  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 


principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiliate 
not  an  applidmt  can  use  such  options 
and  debentures  to  appear  to  terminate 
its  control  over  anoUier  concern  before 
it  actually  does  so. 

Example  1  forpamg^ph  (eXS).  If  company 
B  holds  an  option  to  purchase  a  controlling 
interest  in  company  A.  who  holds  an 
attributable  interest  in  an  SMR  application, 
the  situation  is  treated  as  though  company  B 
had  exercised  its  rights  and  had  become 
owner  of  a  controlling  interest  in  company  A. 
The  gross  revenues  of  company  B  must  be 
taken  into  account  in  determining  the  size  of 
the  applicant 

Example  2  for  paragraph  (eXS).  If  a  latge 
company.  BigCo,  holds  70%  (70  of  100 
outstanding  shares)  of  the  voting  stock  of 
company  A.  who  holds  an  attributable 
interest  in  an  SMR  application,  and  gives  a 
third  party,  SmallCo,  an  option  to  purchase 
50  of  the  70  shares  owned  by  BigCo,  BigCo 
will  be  deemed  to  be  an  affiliate  of  company, 
and  thus  the  applicant,  until  SmallCo 
actually  exercises  its  options  to  purchase 
such  shares.  In  order  to  prevent  BigCo  from 
cimunventing  the  intent  of  the  rule  which 
requires  such  options  to  be  considered  on  a 
fiilly  diluted  basis,  the  option  is  not 
considered  to  have  present  efCect  in  this  case. 

Example  3  for  paragraph  (eX5).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  company  B  in  the  future,  the  situation 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts,  (i) 
Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  to  any  person  who  has  the  sole 
power  to  sell  sudi  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
wiU. 

(ii)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  business  relationship  to 
die  grantor  or  the  beneficiary,  the  stodc 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownorahip 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
controla  concern  in  order  that  such 
concern  or  another  concMn  mav  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  iurisdic:tioa. 


(7)  Affiliation  Arough  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/or  the 
management  of  another  entity. 

(8)  Affiliation  through  common 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  office  space 
and/or  employees  and/or  other  facilities 
with  another  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations, 
or  where  such  concerns  were  formerly 
affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control, 
or  potential  control,  of  the  other 
concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements,  (i)  A  joint  venture  for  size 
determination  purposes  is  an 
association  of  concerns  and/or 
individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract, 
express  or  implied,  to  engage  in  and 
carry  out  a  single,  specific  business 
venture  for  joint  profit  for  v^ch 
purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
The  determination  whether  an  entity  is 

a  joint  venture  is  baaed  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
proptntionate  to  eadi  party's 
contribution  to  the  business  operation  is 
a  significant  factor  in  determining 
whether  the  business  option  is  a  joint 
venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  mth  each 
other. 

(11)  Exclusion  from  affiliation 
coverage.  Fat  purposes  of  this  section, 
Indian  tribes  or  Alaska  Regional  or 
Village  Corporations  organized  pursuant 
to  the  Alaska  Native  Claims  SetUement 
Act  (43  U.S.C  1601  et  seq.).  at  entities 
owned  and  amtroUed  by  such  tribes  or 
corporatifflis.  are  not  considered 
affiliates  of  an  applicant  (or  licensee) 
that  is  owned  and  controlled  by  such 
tribes,  corporations  at  entities,  and  that 
otherwise  complies  with  the 
requirements  of  this  section,  except  that 
gross  revmues  dnived  from  gaming 
activities  conducted  by  affiliated 
entities  pursuant  to  the  Indian  Gaming 


Regulatory  Act  (25  U.S.C.  2701  et  seq.) 
will  be  cotmted  in  determining  such 
applicant's  (or  licensee's)  compliance 
with  the  financial  requirements  of  this 
section,  imless  such  applicant 
establishes  that  it  will  not  receive  a 
substantial  unfair  OHnpetitive  advantage 
because  significant  legal  constraints 
restrict  the  applicant's  ability  to  access 
such  gross  revenues. 

(FR  Doc.  98-1731  Filed  2-5-98;  8:45  am) 
BNXMQ  cooe  sna-01-p 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  246 

CDFAR8  Caae  97-D32q 

Datonsa  Fadwal  AcquisMon 
Regulation  Supptomant;  WarranUas  in 
Waapon  Syatam  Acquialtiona 

AGENCY:  Department  of  Defense  (DoD). 
action:  Fmal  rule. 

StJMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DEARS)  to  implement  Section  847  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998.  Section  847 
repealed  the  requirement  for  contractor 
guarantees  on  major  weapon  systems. 
ffFECnvE  DATE:  February  6, 1998. 
FOR  RIRTHER  MFOfMIATKM  CONTACT: 
Rick  Layser,  PDUSD(AAT)DP(DAR), 
IMD  3D139,  3062  Defianse  Pentagon. 
Washington,  DC  20301-3062. 
Telephone  (703)  602-0131.  Telebx 
(703)  602-0350.  Please  dte  DFARS  Case 
97-D326. 
StiPPIEMPITAWY  information: 

A.  Background 

Section  847  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  repealed  10  U.S.C. 
2403,  which  required  contractor 
guarantees -on  major  weapon  systems. 
This  final  rule  removes  the  DFARS 
language  that  implemented  10  U.S.C. 
2403. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  vtrith  5  U.S.C.  610.  Such 
comments  should  dte  DFARS  Case  97- 
D326  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  imposes 
no  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  246 

Government  procurement. 

Michele  P.  Petnson. 

Executive  Editor.  Defense  Acquisition 
Fegulations  Council. 

Therefore,  48  CFR  Part  246  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  246  continues  to  read  as  follows: 

Airifaority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  246*-OUAUTY  ASSURANCE 

2.  Section  246.703  is  revised  to  read 
as  follows: 


246.703  Crtlartatoriiaeori 

(b)  Cost.  Contracting  officers  may 
include  the  cost  of  a  warranty  as  part  of 
an  item's  price  or  as  a  separate  contract 
line  item. 

246.704  [Amended] 

3.  Section  246.704  is  amended  by 
removing  paragraph  (1)  and 
redesignating  paragraphs  (2)  through  (5) 
as  paragraph^  (1)  through  (4), 
respectively. 

246.770  through  246.770-8    [Ramowed|. 

4.  Sections  246.770  through  246.770- 
8  are  removed. 

IFR  Doc.  98-2924  Filed  2-5-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

NatkNWl  Ocaanic  and  Atmoapharfe 
AiJiniiiiabaUun 

50  CFR  Part  622 

Po^MtNo. 961204340-70t7-02;  U>. 
0202968] 

Fiahariaa  Of  Iha  Caribbaan,  QuN  Of 
Maxico.  and  South  Atlantic;  Coaalal 
Migratory  Paiagic  Raaouroaa  of  Iha 
Quif  of  Maxico  and  South  Atlantic; 
Cloaura 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  doses  the  commerdal 
run-around  gillnet  fishery  for  king 
mackerel  in  the  exclusive  economic 
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zone  (EEZ)'in  the  Florida  west  coast 
subzone.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

dates:  The  closure  is  effective  12:00 
noon,  local  time,  February  3, 1998, 
through  June  30.  1998. 

FOR  FURTHER  INFORMUTKM  CONTACT: 
Mark  F.  Godcharles.  813-570-5305. 

SUPPLByENTARY  MFORMATKM:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast 
subzone  of  865,000  lb  (392,357  kg). 

That  quota  was  further  divided  into 
two  equal  quotas  of  432,500  lb  (196,179 
kg)  for  vessels  in  each  of  two  groups  by 
gear  types — vessels  fishing  with  run- 
around  gillnets  and  those  using  hook- 
and-line  gear  (50  CFR 
622.42(c)(l)(i)(A)(2)). 

In  accordance  with  50  CFR 
622.43(a)(3),  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  allocation 
or  quota  is  reached  or  is  projected  to  be 
reached  by  publishing  a  notification  in 
the  Federal  Register.  NMFS  has 
determined  that  the  commercial  quota 
of  432.500  lb  (196,179  kg)  for  Gulf  group 
king  mackerel  for  vessels  using  run- 
around  gillnets  in  the  Florida  west  coast 
subzone  was  reached  on  February  3. 
1998.  Accordingly,  the  commercial 
fishery  for  king  mackerel  for  such 
vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  12:00  noon, 
local  time,  February  3, 1998,  through 
June  30, 1998.  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone 
extends  from  87^31  06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25*20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL.  boundary) 
through  March  31. 1998:  and  (2)  25*48' 
N.  lat.  (due  west  of  the  Monroe/Collier 
County.  FL.  boundary)  from  April  1, 
1998,  through  October  31, 1998. 


NMFS  previously  determined  that  the 
commercial  quota  for  king  mackerel 
bom  the  western  zone  of  the  Gulf  of 
Mexico  was  reached  and  closed  that 
segment  of  the  fishery  on  August  2, 
1997  (62  FR  42417,  August  7. 1997). 
Subsequently.  NMFS  determined  that 
the  commercial  quota  of  king  mackerel 
for  vessels  using  hook-and-line  gear  in 
the  Florida  west  coast  subzone  of  the 
eastern  zone  of  the  Gulf  of  Mexico  was 
reached  and  closed  that  segment  of  the 
fishery  on  January  7. 1998  (63  FR  1772. 
January  12. 1998).  Thus,  with  this 
closiue,  all  commercial  fisheries  for 
king  mackerel  in  the  EEZ  are  closed 
from  the  U.S./Mexico  border  through 
the  Florida  west  coast  subzone  through 
June  30, 1998. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat.  during  the  closure, 
no  person  aboard  a  vessel  permitted  to 
fish  under  a  commercial  quota  may  fish 
for  Gulf  group  king  mackerel  in  the  EEZ 
in  the  closed  zones  or  retain  Gulf  group 
king  mackerel  in  or  fitim  the  EEZ  of  the 
closed  zones.  A  person  aboard  a  vessel 
for  which  the  permit  indicates  both 
commercial  king  mackerel  and  charter/ 
headboat  for  coastal  migratory  pelagic 
fish  may  continue  to  retain  king 
mackerel  under  the  bag  and  possession 
limit  set  forth  in  50  CFR  622.39(c)(l)(ii), 
provided  the  vessel  is  operating  as  a 
charter  vessel  or  headboat. 

During  the  closure,  king  mackerel 
fivm  the  closed  zones  taken  in  the  EEZ, 
including  those  harvested  under  the  bag 
limit,  may  not  be  purchased  or  sold. 
This  prohibition  does  not  apply  to  trade 
in  king  mackerel  from  the  closed  zones 
that  were  harvested,  landed  ashore,  and 
sold  prior  to  the  closure  and  were  held 
in  cold  storage  by  a  dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  fitHn  review 
under  E.0. 12866. 

— AutlMrity:  16  U.9.C.  1801  et  seq. 

Dated:  February  2, 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

Natiopal  Marine  Fisheries  Service. 

IFR  Doc.  98-3066  Filed  2-3-98:  2:27  pm| 


DEPARTMENT  OF  COMMERCE 

National  OcMfiic  and  AbnoaplMrfc 
Administration 

50  CFR  Part  879 

Podwt  Na«71208296-7296-01 ;  LO. 
0130968] 

FislMTiaa  of  tha  Exduslva  Economic 
Zona  Off  Aiaaica;  Atlca  Maclwral  in  tlw 
Eaatam  Alautian  Diatrict  and  Baring 
Saa  aubaraa  of  ttia  Baring  Saa  and 
Alautian  lalanda 

AOEPICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTK3N:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  1998  interim  specifications  of  Atka 
mackerel  in  these  areas. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  2, 1998,  until 
2400  hrs,  A.l.t..  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMBfTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Uie  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  CFR 
part  679. 

The  1998  interim  specifications  of 
Atka  mackerel  total  allowable  catch  for 
the  Eastern  Aleutian  District  and  the 
Bering  Sea  subarea  was  established  by 
Interim  1998  Harvest  Specifications  (62 
FR  65626,  December  15, 1997)  for  the 
BSAI  as  3,187  metric  tons  (mt).  See 
$679.20(c)(2)(u). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  interim 
specification  for  Atka  mackerel  in  the 
EJastem  Aleutian  District  and  the  Bering 
Sea  subarea  soon  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  2,587  mt,  and  is  setting 
aside  the  remaining  600  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
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$679.20(d)(l)(iii),  the  Regional 
(Administrator  finds  that  this  directed 
fishing  allowance  soon  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea. 

Maximum  rMainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
grotmdfish  for  the  BSAI.  It  must  be 
implemented  inunediately  to  prevent 
overharvesting  the  1998  interim  TAC  of 
Atka  mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  BSAI.  A  delay  in  ^e  effective  date 
is  impracticable  and  contrary  to  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  &x>m  review  under  E.O. 
12866. 

Autliority:  16  U.S.C.  1801  et  seq. 

Dated:  January  30, 1998. 
Bruce  C  Mordiead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-2938  Filed  2-2-98: 4:55  pml 
BtLUNQ  CODE  aSIO-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50CFRPart679 

[DockM  Na  971206296-7296-01;  LO. 
01309eA] 

Fiahariaa  of  ttta  Exduaiva  Economic 
Zona  Off  Aiaalca;  PoHocIt  in  Statiatical 
Araa630 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiue. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  specification  for  pollock  in 
this  area. 

DATS:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  2, 1998.  imtil  the 
effective  date  of  the  Final  1998  Harvest 
Specification  of  Groundfish.  as 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
SUPPLEMBfTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magniison- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 
The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
630  was  established  by  the  Interim  1998 
Harvest  Specifications  (62  FR  65622. 
December  15, 1997)  as  7,985  metric  tons 
(mt).  determined  in  accordance  with 
§679.20(c)(2)(i). 


In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaslu  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  interim 
sp>ecification  of  pollock  in  Statistical 
Area  630  soon  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  dirnned  fishing 
allowance  of  7,485  mt,  and  is  setting 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  foimd 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  frtim  review  imder 
E.O.  12^. 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  interim  TAC  of 
pollock  in  Statistical  Area  630  of  the 
GOA.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  public 
interest.  Further  delay  would  only  result 
in  overfiarvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effiective  date  is 
hereby  waived. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  January  30, 1998. 
Bruce  C  Morelwad, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-2939  Filed  2-2-98:  4:55  pm] 

BNJUNG  OCXX:  JSIS-S-F 
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TMs  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  propoeed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njte  maMng  prior  to  the  adoption  of  the  final 
njles. 


FEDERAL  RESERVE  SYSTEM 

12CFRPart226 

ptaguiatlon  Z;  Docket  Na  R-0M41 

Truth  In  Landing 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Request  for  comments; 
extension  of  comment  period. 

summary:  The  Economic  Growtl^and 
Regulatory  Paperwork  Reduction  Act  of 
1996  directs  the  Board  and  the 
Department  of  Housing  and  Urban 
Development  (HUD),  where  possible,  to 
simplify  and  improve  consumer 
disclosures  required  under  the  Truth  in 
Lending  Act  (TILA)  and  the  Real  Estate 
Settlement  Procedures  Act  (RESPA)  and 
to  provide  a  single  format  satisfying  the 
requirements  of  those  laws.  If  legislation 
is  necessary  to  accomplish  these  goals, 
the  agencies  are  to  submit  legislative 
recommendations  to  the  Congress.  In 
December  1996.  the  agencies  published 
for  comment  an  advance  notice  of 
proposed  rulemaking.  After 
consideration  of  the  comments  and 
fiirther  review,  the  Board  determined 
that  regulatory  changes  alone  would  be 
inadequate  to  achieve  the  goals  of  the 
Congress  and  that  legislative  changes 
are  necessary  to  harmonize  TILA  and 
RESPA.  hi  April  1997,  the  Board 
published  a  notice  to  invite  additional 
public  comments  on  possible  legislative 
action.  In  the  next  few  months,  the 
Board  and  HUD  will  report  to  the 
Congress  on  potential  legislative 
changes.  In  order  to  obtain  additional 
comments  from  individual  consumers, 
the  Board  has  reopened  and  extended 
the  public  comment  period. 
DATES:  Comments  must  be  submitted  on 
or  before  March  9. 1998. 


Comments  should  refer  to 
Docket  No.  R-0954  and  may  be  mailed 
to  William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20551. 
Comments  may  also  be  delivered  to 


Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Conunents  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  §  12  CFR  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Michael  L  Hentrel,  NataUe  E.  Taylor, 
Staff  Attorneys,  or  James  A.  Michaels, 
Senior  Attorney.  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  at  (202)  452-3667;  for  users  of 
Telefximmimications  Device  for  the  Deaf 
(TDD)  only.  Diane  Jenkins,  at  (202)  452- 
3544. 

SUPPLBOiiTARY  INFORMATION:  Section 
2101  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (Pub.  L  104-208. 110  Stat.  3009) 
directs  the  Board  and  HUD  to  simplify 
and  improve  the  disclosures  given  in  a 
home  mortgage  transaction  subject  to 
TILA  and  RESPA,  and  to  create  a  single 
disclosure  that  will  satisfy  the 
requirements  of  both  statutes,  if 
possible.  If  legislation  is  necessary  to 
develop  a  single  simplified  disclosure, 
the  Board  and  HUD  are  directed  to 
submit  legislative  recommendations  to 
the  Congress.  The  statutes  impose 
numerous  requirements  and  serve 
various  purposes.  TILA  seeks  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  standardized 
disclosures  about  credit  terms  and  costs. 
The  disclosures  are  intended  to  focus 
consumers'  attention  on  certain  aspects 
of  their  transaction  and  to  assist  them  in 
comparison  shopping.  TILA  establishes 
additional  disclosure  requirements  for 
home-secured  loans,  and  in  some  cases 
permits  consumers  to  rescind  such 
loans.  RESPA  contains  both  disclosure 
and  price-related  provisions.  It  requires 
that  certain  disclosures  be  given  at 
various  points  in  most  mortgage 
transactions  to  ensure  that  consumers 
receive  timely  and  useful  information 
about  the  costs  associated  with  the 
transaction.  It  also  prohibits  kickbacks 
and  referral  fees  among  settlement 
service  providers. 

On  December  31,  1996  (61  FR  69055), 
the  Board  and  HLT)  jointly  published 
for  comment  an  advance  notice  of 
proposed  rulemaking  on  the  issue  of 


simplifying  and  combining  the 
disclosiue  requirements  of  RESPA  and 
TILA.  The  Board  and  HUD  received 
more  than  80  comment  letters,  primarily 
from  creditors  and  their  representatives. 
Alter  reviewing  the  comments,  and 
upon  further  analysis  in  consultation 
with  HUD,  the  Board  decided  not  to 
propose  any  changes  to  Regulation  Z. 
The  Board  determined  that  harmonizing 
TILA  and  RESPA  to  any  significant 
degree  required  changes  that  could  only 
come  about  through  legislative  action. 
As  a  result,  the  Board  published  a  notice 
inviting  additional  public  comment  on 
possible  legislative  action  on  April  2, 
1997  (62  FR  15624).  The  Board  and 
HUD  received  more  than  160  comment 
letters  from  consumers  and  industry 
representatives. 

The  Board  is  extending  the  comment 
period  until  March  9, 1998,  in  order  to 
obtain  views  from  consiuners  on  matters 
such  as  the  timing,  content,  and 
reliability  of  disclosures;  the  Board  will 
do  so  by  inviting  certain  first  time 
homebuyers  and  previous  home 
purchasers  to  participate  in  focus 
groups.  The  conunent  period  is  being 
extended  primarily  for  the  purpose  of 
conducting  these  focus  group 
interviews.  Other  members  of  the  public 
may  submit  comments  during  this 
period,  but  they  are  encouraged  to 
submit  them  as  soon  as  possible.  This 
extension  will  not  delay  the  Board  in 
providing  its  report  to  the  Congress. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for 
Board  of  Governors  of  me  Federal  Reserve 
System,  January  30, 1998. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  98-2899  Filed  2-5-98;  8:45  am) 
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coMMOomr  futures  trading 

COMMISSION 

17  CFR  Parts  1  and  33 

Propoaad  Rulamaidng  Pannitting 
Futura-Styia  Margining  <»f  Commodity 
Options 

aoBICY:  Conunodity  Futures  Trading  . 

Conunission. 

ACTION:  Extension  of  comment  period  on 

proposed  rulemaking. 

summary:  The  Conunodity  Futures 
Trading  Commission  has  proposed  the 


repeal  of  Commiasioa  Regulation 
33.4(a)(2)  vMch  requires  the  fiiU 
tipfrcMit  payment  of  commodity  opticm 
premiums.  The  proposed  repeel  %vas 
initially  publiahed  for  comment  on 
December  19. 1997  (62  FR  66569)  %vith 
comments  on  the  proposal  due  by 
February  2, 1996.  The  effect  of  the 
repeal  would  be  to  permit  the  futures- 
style  margining  of  commodity  options 
traded  on  regulated  futures  exchanges 
and  is  discuned  in  Ae  initial  notice  of 
proposed  rulemaking.  In  order  to  give 
those  persons  affiacted  by  the  proposed 
repeal  sufficient  time  to  fully  assess  its 
ramifications,  the  Commission  has 
determined  to  extend  the  comment 
period  on  this  proposal  for  an  additional 
30  days.  The  extended  deadline  for 
comments  on  this  proposed  rulemaing 
is  March  4. 1998. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  should  submit  their  views  and 
conunents  by  the  specified  date  to  Jean 
A.  Webb,  Secretary.  Commodify  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  N.W., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  fiacsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary^ftcgov. 

DATES:  Conunents  must  be  received  on 
or  before  March  4. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Smith,  Altomey,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Tliree 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington.  DC  20581.  Telephone: 
(202)  418-5495. 

Issued  in  Washington,  D.C,  on  this  2nd 
day  of  Pebriiary.  1998.  by  the  Commodity 
Futures  Trading  Commission. 
Jean  A.  Wdib, 

Secretary  of  the  Commission. 
(FR  Doc  98-3073  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

MInarala  Managamant  Sarvica 

30CFRPart206 
RM  IfHO-ACM 

Establishing  ON  Vahia  for  Royalty  Dua 
onFadarair 


AOENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Supplementary  proposed  rule. 


the  regulations  govwning  the  royalty 
valuation  of  crude  oil  produced  from 
Federal  leases.  MMS  is  seeking 
comments  on  this  proposed  nilemaking 
that  includes  changes  resulting  from 
comments  received  on  oil  valuaticm 
proposals  published  in  the  Federal 
Ref^ster  and  at  several  hearings  and 
workshops. 

DATES:  Submit  comments  on  or  before 
March  23, 1998. 


r:  The  Minerals  Management 
Service  (MMS)  it  proposing  further 
changes  to  its  propoeed  rules  amending 


Send  your  written 
comments  to  David  S.  Guzy,  Chief, 
Rules  and  Publications  Staff,  Royalty 
Manageihent  Program.  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165;  or  e-Mail  David__GuzyQnuns.gov. 
FO^  FURTHBl  MFORMATKM  CONTACT: 
David  S.  Guzy.  Chief,  Rules  and 
Pi^lications  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
telephone  (303)  231-3432,  £ax  (303) 
231-3385,  or  e-Mail 
David__Guzy©mm8.gov. 

SUPPLBIENrARY  INFORMATION:  The 

principal  authors  of  this  proposed  rule 
are  David  A.  Hubbard,  Charles  Brook, 
and  Deborah  Gibbs  Tschudy  of  the 
Royalty  Management  Program  (RMP) 
and  Peter  Schaumberg  and  Geoff  Heath 
of  the  Office  of  the  Solicitor  in 
Washingtony  D.C.  - 

MMS  is  specifying  a  deadline  for 
comments  that  is  less  than  the  60  days 
recommended  by  Executive  Order  No. 
12866.  MMS  believes  that  a  45-day 
comment  period  is  appropriate  in  this 
instance,  because  it  previously  extended 
and  reopened  the  comment  periods  for 
several  earlier  proposed  versions  of  this 
rule.  MMS  also  held  numerous 
woricshops  across  the  country  to  obtain 
public  input  on  this  proposed 
rulemaking.  MMS  is  also  planning  to 
hold  several  hearings  during  the  45-day 
comment  period  to  give  interested 
parties  the  opportunity  to  fully  discuss 
and  conunent  on  this  supplementary 
proposed  rule.  MMS  will  publish 
specific  dates  and  locations  for  the 
hearings  in  the  Federal  Register.  MMS 
will  consider  comments  filed  beyond 
the  deadline  to  the  extent  practicable. 

LBackgnNmd 

MMS  first  published  notice  of  its 
intMit  to  amend  the  current  Federal  oil 
valuation  regulations,  which  appear  in 
30  CFR  part  206.  on  December  20, 1995 
(60  FR  65610).  The  goal  of  this 
ndemaking  effort  is  to  decrease  reliance 
on  oil  posted  prices,  develop  valuation 
rules  that  better  reflect  market  value, 
and  add  more  certainty  to  valuing  oil 
produced  from  Federal  lands. 

The  propoeed  amendments  are 
brought  about  by  changes  in  the 


domestic  petroleum  maiket.  Oil 
postings  traditionally  represented  prices 
oil  purchasers  were  willing  to  pay  for 
particular  crude  oils  in  specific  areas. 
Because  they  often  provided  the  basis 
for  prices  in  arm's-length  transactions, 
MMS  generally  considered  them 
representative  of  market  value. 
Consequently,  MMS  heavily  relied  on 
-  them  for  royalty  valuation.  However, 
recent  studies  commissioned  by  States 
and  an  analysis  performed  for  MMS  by 
an  interagency  task  force  ("Final 
Interagency  Report  on  the  Valuation  of 
Oil  Produced  from  Federal  Leases  in 
California,"  May  16, 1996)  concluded 
that  the  postings  used  by  most 
companies  are -considerably  less  than 
the  true  market  value  of  oil.  These 
studies  also  indicated  that  integrated  oil 
companies  rarely  sell  crude  oil  at  the 
lease.  Instead,  they  rely  on  various 
exchange  arrangdhients,  which  do  not 
always  reference  a  price,  to  transfer  oil 
to  refineries.  Even  where  exchange 
agreements  reference  a  price,  the 
transaction's  purpose  is  to  exchange  oil 
for  oil  rather  than  money  for  oil; 
therefore,  MMS  cannot  rely  on  the  price 
stated  to  be  reflective  of  actual  market 
value. 

Based  on  these  studies  and 
subsequent  MMS  audits  and 
investigations,  MMS  believes  that  the 
current  benchmarks  used  to  value 
Federal  oil  not  sold  at  arm's  length, 
which  rely  heavily  on  posted  prices,  no 
longer  result  in  reflecting  the  market 
value  of  the  oil. 

On  January  24, 1997,  MMS  published 
its  initial  notice  of  proposed  rulemaking 
to  amend  the  current  Federal  crude  oil 
valuation  regulations  (62  FR  3742).  The 
comment  period  on  this  proposal  ended 
March  25, 1997,  but  was  twice  extended 
to  April  28. 1997  (62  FR  7189),  and  May 
28, 1997  (62  FR  19966).  We  also  held 
public  meetings  in  Lakewood.  Colorado, 
on  April  15. 1997.  and  Houston.  Texas, 
on  April  17, 1997,  to  hear  comments  on 
the  proposal. 

In  response  to  the  variety  of 
comments  received  on  the  initial 
proposal,  particularly  with  regard  to  the 
limitations  on  using  arm's-length  gross 
proceeds  as  value,  we  published  a 
supplementary  proposed  rulemaking  on 
July  3, 1997  (62  FR  36030).  The 
comment  period  on  this  proposal  closed 
August  4, 1997. 

Because  comments  on  both  proposals 
were  substantial,  we  reopened  the 
public  comment  poiod  on  September 
22. 1997  (62  FR  49460),  and  requested 
comments  on  alternatives  suggested  by 
commentere  before  proceeding  with  the 
rulemaking.  The  initial  comment  period 
for  this  request  closed  October  22, 1997. 
and  was  extwided  to  November  5. 1997 
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(62  FR  55198).  We  held  public 
workshops  to  discuss  valuation 
alternatives  in  Lakewood,  Colorado,  on 
September  30  and  October  1, 1997  (62 
FR  50544);  Houston,  Texas,  on  October 
7, 8.  and  14, 1997  (62  FR  50544); 
Bakersfield,  California,  on  October  16, 
1997  (62  FR  52518):  Casper,  Wyoming, 
on  October  16, 1997  (62  FR  52518); 
Roswell,  New  Mexico,  on  October  21, 
1997  (62  FR  52518);  and  Washington, 
D.C.  on  October  27.  1997  (62  FR  55198). 

After  reviewing  over  2,600  pages  of 
comments  along  with  records  of  the 
workshops  and  public  meetings,  N4MS 
has  decided  to  issue  another 
supplementary  proposed  rule.  This  rule 
maintains  the  concept  of  "index" 
pricing  but  allows  for  the  use  of  indides 
closer  to  the  lease  and  recognizes 
geographical  differences  in  the 
marketplace,  all  points  raised  by 
commenters  in  response  to  our  earlier 
proposed  rulemakings.  This  rule  is 
intended  as  another  of  the  processes  to 
develop  a  rule  that  meets  the  needs  of 
the  varied  constituents. 

However,  because  we  are  still  in  the 
deliberative  process,  in  this  rulemaking, 
MMS  is  not  responding  to  the 
individual  comments  made  on  the  Hve 
alternatives  or  on  the  previous 
proposals.  Onqa  MMS  decides  on  a 
framework  for  a  final  rule,  we  intend  to 
thoroughly  respond  to  all  comments 
received.  For  this  reason,  it  is  not 
necessary  for  commenters  to  resubmit 
earlier  comments. 

IL  Smmnary  of  Public  ComnMots 

This  further  supplementary  proposed 
rulemaking  results  from  the  comments 
received  in  response  to  the  January  24, 
July  3.  and  September  22.  1997,  notices 
and  from  comments  made  at  the  public 
workshops.  We  summarized  the 
comments  received  on  the  January  24 
and  July  3, 1997.  proposals  in  the 
September  22, 1997,  notice.  We 
summarize  the  comments  received  on 
the  September  22,  1997.  notice  here. 

Because  of  the  numerous  comments 
from  both  States  and  industry 
questioning  tbe  use  of  New  York 
Mercantile  Exchange  (NYMEX)  prices  as 
the  basis  for  valuing  crude  oil  not  sold 
under  arm's-length  contracts,  we  posed 
five  alternatives,  suggested  by  the 
commenters.  in  the  September  22. 1997, 
notice  to  value  "non-arm's- length"  oil: 
(1)  A  value  based  on  prices  received 
under  bid-out  or  tendering  programs;  (2) 
a  value  determined  from  benchmarks 
using  arm's-length  transactions,  royalty- 
in-kind  (RDC)  sales,  or  a  netback 
method;  (3)  a  value  based  on  geographic 
indexing  using  MMS's  own  system  data, 
but  excluding  posted  prices;  (4)  a  value 
based  on  index  (NYMEX  and  ANS) 


prices  but  using  fixed-rate  differentials; 
and  (5)  a  value  using  published  spot 
prices  instead  of  NYMEX  prices.  Witb 
regard  to  Alternatives  1,  2,  and  3,  we 
also  asked  whether  the  Rocky  Mountain 
Area  should  have  separate  and  specific 
valuation  standards. 

We  received  28  written  comments 
from  independent  oil  and  gas  producers, 
major  oil  and  gas  companies,  petroleum 
industry  trade  aModations,  States,  a 
municipality,  a  government  oversight 
group,  and  a  royalty  owner.  Sixty 
individuals  provided  commentary  at  the 
public  workshops.  The  summary  of 
comments  follows. 

Alternative  1 — Bid-Out  or  Tendering 
Program 

Industry  and  some  States  supported 
tendering  as  a  viable  alternative  to 
determine  value  at  the  lease.  They  assert 
that  the  prices  received  imder  tendering 
transactions  were  evidence  of  market 
value  at  or  near  the  lease.  However, 
industry  cautioned  that  tendering  would 
not  be  applicable  in  every  situation  (it 
would  be  too  expensive  for  some 
companies  to  develop  and  administer) 
and  should  be  only  used  as  one  of 
several  alternatives  available  for 
valuation.  In  fact,  two  commenters 
noted  that  tender-based  valuation  was 
not  feasible  in  California  because  no  one 
is  presentiy  engaged  in  tendering 
programs  in  that  State.  To  be  acceptable 
for  valuing  the  lessee's  non-arm 's-length 
production,  one  commenter 
recommended  that  the  minimiun 
tendered  voliune  should  be  MMS's 
royalty  share  plus  2  percent,  or  if 
transi>orted  by  a  truck  or  tank  car,  a 
volume  equal  to  a  full  load.  Another 
commenter  recommended  10  to  20 
percent  as  the  minimum  volume,  with 
a  minimum  of  three  bids. 

Altwnative  2 — Benchmarics 

Industry  and  some  States  generally 
supported  some  form  of  benchmark 
system  based  on  actual  arm's-length  or 
affiliate  resale  prices,  RDC  prices,  or  a 
netback  method  using  an  index  price  to 
value  non-arm 's-length  oil. 
(Nonetheless,  many  commenters 
remained  opposed  to  NYMEX-  and 
ANS-based  pricing.)  Industry,  however, 
advocated  that  lenees  be  permitted  to 
select  tbe  valuation  method  best  suited 
to  their  situation;  in  other  words,  they 
wanted  the  benchmarks  to  be  a  menu, 
rather  than  a  hierarchy.  States  objected 
to  this  selection  concept.  Indiistry  also 
urged  MMS  to  abandon  tbe  requirement 
that  royalty  value  is  the  greater  of  the 
lessee's  gross  proceeds  or  the 
benchmark  value. 

One  State  recommended  separate 
valuation  standards  for  lessees  with 


affiliated  refiners  and  those  without 
That  State  also  recoDunended,  for  the 
Rocky  Motmtain  regicm  only,  that 
lessees  with  affiliated  refiners  determine 
value  by  benchmarks  using  tendered 
prices,  lease-based  comparable  sales, 
and  netback  from  spot  price.  It  further 
recommended,  for  all  leasees  without 
affiliated  refiners  who  sell  tiieir  oil  non- 
arm 's-length,  that  value  be  based  on  the 
oil's  resale  price.  Industry  objected  to 
this  affiliated-refiners  distinction 
because  they  stated  not  all  integrated 
producen  sell  or  transiw  their  oil 
production  to  their  affiliated  refiner. 

For  netback  valuation,  industry  urged 
MMS  to  recognize  all  costs  associated 
with  midstream  marketing  as  allowable 
deductions  from  the  index  or  resale 
price.  However,  one  State  commenter 
argued  that  industry  has  Sailed  to 
demonstrate  any  entitlement  to  a 
marketing  deduction  as  a  matter  of  law 
or  fact,  citing,  for  example,  that 
midstream  marketing  costs  are  already 
factored  into  transportation  tari^  and 
location  differentials. 

Two  commenters  representing  State  of 
California  interests  objected  to  any 
benchmaric  valuation  scheme  for  that 
State.  They  argued  that  the  Califbmia 
crude  oil  market  is  not  competitive. 
Thus,  they  believed  that  any  non-arm 's- 
length  valuaticm  scheme  based  on  arm's- 
length  prices  would  not  reflect  true 
market  value.  They  maintained  that 
ANS  prices  are  the  only  viable  method 
of  valuing  crude  oil  in  California. 

Alternative  3 — Geographic  Indexing 

Most  conunenters  believed  the 
proposed  geographic  indexing  method 
would  be  unworkable.  They  mainly 
objected  to  the  time  difiierence  between 
the  production  month  and  publication 
of  the  index  price.  They  argued  that  the 
published  indices  always  would  be  out 
of  date  and  require  unnecessary 
adjustments  to  prior  reporting  months.    * 

Alternative  4 — Differentials 

In  concert  with  their  Directions  to 
basing  value  on  index  (NYMEX  and 
ANS)  prices,  industry  commratere 
oppoMed  using  any  fixed  (or  other) 
diffiBrentials  without  deductions  for 
midstream  marketing  activities. 
Specifically  for  California,  two 
commenters  representing  State  interests 
urged  MMS  to  use  the  gravity  factor  in 
the  Four  Comers  and  All  America 
Pipeline  tariffi  to  adjust  for  quality 
differences  between  ANS  and  Califamia 
crude  oils.  For  location  differentials, 
they  reiterated  their  position  that  the 
only  relevant  information  is  from  "in/ 
out"  exchanges.  As  an  option  to 
determining  separate  location 
diffarentials  for  the  various  California 


aggregation  points/market  center  pairs, 
they  proposed  fixed-rate  differentials  for 
given  geographic  zones. 

Ahemative  5— Spot  Prices 

Comments  on  the  proposed  spot  price 
methodology  were  mixed.  Some 
commentws  thoitght  it  was  a  woricable 
approach,  indicating  that  the  net  result 
would  be  the  same  as  starting  with  a 
NYMEX  price  and  adjusting  back  to  the 
lease.  A  few  commenten  noted  that  spot 
prices  are  published  only  for  a  limited 
number  of  domestic  crude  oik.  and  no 
reliable  spot  prices  are  published  for  the 
Rocky  Mountain  Area.  One  commenter 
questioned  the  accuracy  of  the  repented 
prices.  Industry  commenten  remained 
concerned  with  the  disallo«vance  of 
marketing  costs  in  using  spot  prices,  but 
in  general,  preferred  spot  prices  to 
NYMEX. 


Rocky  Mountain  Area 

There  was  general  consensus  among 
commenten  that  the  Rodcy  Mountain 
Area  exhibited  particular  oil  marketing 
characteristics  that  would  justify 
different  royalty  valuation  standards. 
Production  is  controlled  by  relatively 
few  companies  in  the  Rocky  Mountain 
Area.  The  mmiber  of  buyere  is  also  more 
limited  than  in  the  Texas,  Gulf  Coast,  or 
Mid-continent  areas  and  there  are 
limited  third  party  shippen  and  less 
competition  for  transportation  services 
in  this  area.  Finally,  tiiwe  is  less  spot 
market  activity  and  trading  in  this  area 
as  a  result  of  this  control  over 
production  and  refining  and  because 
crude  oil  production  is  smaller  and 
more  diffuse  than  in  the  Gulf  Coast  and 
Permian  Basin  areas.  Some  commenten, 
both  industry  and  State,  supported  the 
notion  of  separate  valuation  standards 
for  the  region.  Othen.  however, 
disagreed  with  any  regional  separation. 


preferring  instead  a  single,  nationwide, 
lease-based  valuation  scheme  or  menu 
ofbenchmariu. 

m.  Sectka-by-Section  Analysis 

The  content  of  many  of  the  sections 
has  not  changed  significanUy  from  the 
January  1997  notice  of  proposed 
rulemaking,  but  we  rewrote  the 
proposed  rule  to  better  reflect  plain 
English.  We  also  added  and  renumbered 
sections  and  further  reorganized  the  rule 
for  readability.  This  preamble  focuses 
primarily  on  those  sections  whose 
content  we  significantly  changed.  While 
the  preambles  of  the  January  1997 
proposed  rule  and  the  July  1997 
supplementary  proposed  rule  discuss 
earlier  changes,  this  preamble  highlights 
changes  that  have  been  made  as  a  result 
of  comments  received  throughout  this 
rulemaking.  Note  that  the  renumbering 
and  reorganization  resulted  in  the 
following  modifications  to  the  previous 
proposals: 


Section  » 

$§206,100  and  206.101  

§206.102 

§§206.103  and  206.104  

§206105 

§206.106 

New  §§206.112,  206.113,  206.114,  206.115, 
and  206.118. 


Modification 


Revised. 

Revised  and  redesignated  as  §§206.102,  206.103,  206.104.  206.105,  206.106,  206.107,  and 

206.108. 
Redesignated  as  §§206.122  and  206.100,  respectively. 
Revised  and  redesignated  as  §§206.110,  206.111,  206.116.  206.117,  206.119.  206.120.  and 

206.121. 
Revised  and  redesignated  as  §206.123. 
Added. 


In  addition,  all  sections  of  the  existing 
rule  not  previously  proposed  to  be 
revised  were  rewritten  in  plain  English 
so  the  entire  rule  would  read 
consistently.  , 

Before  proceeding  with  the  section- 
by-section  analysis,  it  is  necessary  to 
explain  the  conceptual  framework  of  the 
proposed  rule.  When  crude  oil  is 

E reduced,  it  is  either  sold  at  arm's 
mgth  or  is  refined  without  ever  being 
sold  at  arm's  length.  If  crude  oil  is 
exchanged  for  other  crude  oil  at  arm's 
length,  the  oil  received  in  the  exchange 
is  either  sold  at  arm's  length  or  is 
refined  without  ever  being  sold  at  arm's 
Imgth.  Under  this  proposed  rule,  oil 
that  ultimately  is  sold  at  arm's  length 
before  refining  generally  will  be  valued 
based  on  the  gross  proceeds  accruing  to 
the  sellv  under  the  arm's-length  sale. 
tThe  few  exceptions  reflect  particular 
circumstances  in  which  MMS  believes 
the  arm's-length  sale  does  not  or  may 
not  relid>ly  reflect  the  real  ^ue.) 
Similariy,  if  oil  is  exchanged  at  arm's 
length  and  the  oil  received  in  exi±ange 
is  uhimately  sold  at  arm's  Imgth.  the 
vahie  of  die  oil  produced  will  be  based 
on  the  arm'a-ki^th  sale  of  the  oil 


received  in  exchange,  with  appropriate 
adjustments.  If  oil  (or  oil  received  in 
exchange)  is  refined  without  being  sold 
at  arm's  length,  then  the  value  wiU  be 
based  on  appropriate  index  prices  or 
other  methods,  as  explained  below. 

These  principles  apply  regardless  of 
whether  oil  is  sold  or  transferred  to  one 
or  more  affiliates  or  other  persons  in 
non-arm 's-length  transactions  before  the 
arm's-length  sale,  and  regardless  of  the 
number  of  those  non-arm 's-length 
transactions.  They  also  apply  regardless 
of  how  many  arm's-length  exchuiges 
have  oocuned  before  an  arm's-length 
sale.  Lessees  and  prodiicen  may 
structure  their  business  arrangements 
however  they  wish,  but  MMS  woidd 
look  to  the  ultimate  arm's-length 
disposition  in  the  open  market  as  the 
best  measure  of  value.  Similarly,  if  oil 
is  refined  without  being  sold  at  aim's 
length.  MMS  bebeves  Oiat  the  valuation 
methods  prescribed  in  this  prt^posed 
rule  are  the  best  measures  of  value 
regardless  of  internal,  inter-affiliate,  w 
other  non-aim's-length  transfere. 

Another  important  concept  of  the 
proposed  rule  is  that  MMS  is  proposing 
separate  valiiation  procedures  few 


California/ Alaska,  the  Rocky  Mountain 
Area,  and  the  rest  of  the  country.  In 
California  and  Alaska,  if  oil  is  not  sold 
under  an  arm's-length  contract,  value 
would  be  based  on  ANS  spot  prices, 
adjusted  for  location  and  quality.  MMS 
chose  this  indicator  because  it  believes, 
as  the  interagency  task  force  concluded, 
that  ANS  is  the  best  measure  of  market 
value  in  that  area  when  oil  is  not  sold 
at  arm's  length.  In  the  Rocky  Mountain 
Area,  if  oil  is  not  sold  imder  an  arm's- 
length  contract,  market  value  is  more 
difficult  to  measure  because  of  the 
isolated  natuure  of  the  Area  frtnn  the 
major  oil  market  centers.  Therefore, 
MMS  is  proposing  to  accept  values 
established  by  a  company-administered 
tendering  program  as  the  first 
benchmai^  In  cases  where  tendering 
does  not  happen  or  it  does  not  meet  our 
requirements,  the  second  benchmark 
would  be  a  weighted-average  of  arm's- 
length  sales  and  purchases  exceeding  50 
percent  of  the  lessee's  and  its  affiliate's 
production  in  the  field  or  area.  NYMEX 
with  location  and  quality  adjustments 
would  be  used  as  the  thfrd  benchmark, 
becaiise  no  acceptable  published  spot 
price  exists  in  the  Rocky  Mountain 
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Area.  For  other  areas,  value  would  be 
based  on  the  nearest  spot  price,  adjusted 
for  Quality  and  location.  MMS  believes 
that  because  the  spot  market  is  so  active 
in  areas  other  than  the  Rocky  Mountain 
Area,  it  is  the  best  indicator  of  value. 
MMS  chose  spot  prices  over  NYMEX 
because  studies  indicated  that  when  the 
NYMEX  futures  price,  properly  adjusted 
for  location  and  quality  differences,  is 
compared  to  spot  prices,  it  nearly 
duplicates  those  spot  prices.  Further, 
appUcation  of  spot  prices  would  remove 
one  portion  of  the  necessary 
adjustments  to  the  NYMEX  price — the 
leg  between  Cashing.  Oklahoma,  and 
the  market  center  location. 

Proposed  Section  206. 100    What  is  the 
Purpose  of  this  Subpart? 

This  section  includes  the  content  of 
the  existing  section  except  for  minor 
wording  changes  to  improve  clarity.  We 
have  added  some  further  language 
clarifying  the  respective  roles  of  lessees 
and  designees.  (Those  terms  are  defined 
in  the  proposed  §206.101.  and  those 
definitions  follow  the  definitions 
contained  in  section  3  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act,  30 
U.S.C.  1702,  as  amended  by  section  2  of 
the  Federal  Oil  and  Cas  Royalty 
Simplification  and  Fairness  Act,  Pub.  L. 
No.  104-185, 110  Stat.  1700.) 

Specifically,  if  you  ara  a  designee  and 
you  or  your  affiliate  dispose  of    . 
production  on  behalf  of  a  lessee, 
references  to  "you"  and  "your"  in  the 
proposed  rule  refer  to  you  or  your 
affiliate.  In  this  event,  you  must  report 
and  pay  royalty  by  applying  the  rule  to 
your  and  your  affiliate's  disposition  of 
the  lessee's  oil.  If  you  are  a  designee  and 
ou  report  and  pay  royalties  for  a  lessee 
ut  do  not  dispose  of  the  lessee's 
production,  the  references  to  "you"  and 
"yoiu-"  in  the  proposed  rule  refer  to  the 
lessee.  In  that  case,  you  as  a  designee 
would  have  to  determine  royalty  value 
and  report  and  pay  royalty  by  applying 
the  rule  to  the  lessee's  disposition  of  its 
oil.  Some  examples  will  illustrate  the 
principle. 

Assume  that  the  designee  is  the  unit 
operator,  and  that  the  operator  sells  all 
of  the  production  of  the  respective 
working  interest  owners  on  their  behalf 
and  is  the  designee  for  each  of  them.  For 
esch  of  those  working  interest  owners, 
the  operator,  as  designee,  would  report 
and  pay  royalties  on  the  basis  of  the 
operator's  disposition  of  the  production. 
For  example,  if  the  operator  transferred 
the  oil  to  its  affiliate,  who  then  resold 
the  oil  at  arm's  length,  the  royalty  value 
would  be  the  gross  proceeds  accruing  to 
the  designee's  affiliate  in  the  arm's-  - 
length  resale  under  proposed  §  206.102. 
as  explained  further  below. 
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Alternatively,  assume  the  operator  is 
the  designee  but  a  lessee  disposes  of  its 
own  production.  Assume  the  lessee 
transfers  its  oil  to  an  affiliate,  who  then 
resells  the  oil  at  arm's  length.  In  this 
case,  the  operator  would  have  to  obtain 
the  information  from  the  lessee,  and 
report  and  pay  royalties  on  the  basis  of 
the  gross  proceeds  accruing  to  the 
lessee's  affiliate  in  the  arm's-length 
resale  imder  proposed  §  206.102. 

In  some  cases,  the  designee  is  the 
purchaser  of  the  oil.  Assume  the 
operator  disposes  of  the  lessee's  oil  and 
that  the  operator  is  not  affiliated  with 
the  designee-purchaser.  Because  the 
lessee's  sale  to  the  designee  is  an  arm's- 
length  transaction,  then  under  $  206.102 
the  designee  would  report  and  pay 
royalty  on  the  total  consideration  (the 
gross  proceeds)  it  paid  to  the  lessee. 

Proposed  Section  206.101    Definitions 

The  definitions  section  remains 
largely  the  same  as  in  the  January  1997 
notice  of  proposed  rulemaking. 
However,  MMS  made  several  additions 
and  clarifications  consistent  with 
changes  in  this  further  supplementary 
proposed  rule. 

Specifically,  the  July  3, 1997. 
supplementary  proposed  rule  (62  PR 
36030)  added  a  definition  of  non- 
competitive crude  oil  call  to  help 
describe  circvunstances  under  miich 
crude  oil  sales  proceeds  could  be  used 
for  royalty  valuation.  We  incorporated  a 
simplified  vereion  of  that  definition  in 
this  further  supplementary  proposed 
rule,  as  well  as  a  new  definition  of 
competitive  crude  oil  call  to  assist  in 
understanding  the  differences  between 
these  two  contract  terms. 

We  modified  the  definition  of  arm's- 
length  contract  to  remove  the  criteria  for 
determining  affiliation.  Instead,  these 
criteria  would  be  included  in  the  new 
definition  of  affiliate  discussed  below. 

We  also  modified  the  definition  of 
exchange  agreement  to  delete  the 
statement  that  exchange  agreements  do 
not  include  agreements  whose  principal 
purpose  is  transpcwtation.  MMS  believes 
that  transportation  exchanges,  while 
having  different  purposes  than  other 
types  of  exchanges,  properly  should  be 
included  under  the  generic  defijiition  of 
exchange  agreements. 

We  also  modified  the  definition  of 
gross  proceeds  to  clarify  that  they  would 
include  payments  made  to  reduce  or 
buy  down  the  purchase  price  of  oil  to 
be  produced  later.  The  concept  that 
such  payments  are  part  of  gross 
proceeds  was  included  in  the  January 
1997  proposed  rulemaking  at 
§  206.102(a)(5).  Moving  this  provision 
directly  to  Uie  gross  proceeds  definition 
not  only  further  clarifies  the 


components  of  gross  proceeds,  but  also 
makes  the  structure  of  this  further 
supplementary  proposed  rule  more 
logical. 
Also,  since  this  further  supplementary 

i>roposed  rule  would  apply  spot  prices 
or  crude  oil  other  than  Alaska  North 
Slope  oil  as  a  valuation  basis  in  some 
cases,  we  changed  the  definitions  of 
index  pricing  and  MMS-approved 
publication  to  include  other  spot  prices. 

Finally,  we  added  four  new 
definitions  of  terms  used  In  this  further 
siipplementary  proposed  rule.  They  are 
affiliate,  prompt  month.  Rocky 
Mountain  Area,  and  tendering  program. 

MMS  requests  comments  on  the 
Rocky  Mountain  Area  definition. 
Specifically,  are  there  other  States  or 
r^ons  that  should  be  included  in  this 
definition  and,  conversely,  are  there 
States  or  regions  that  should  be  deleted? 
For  example,  although  some 
participants  in  MMS's  workshops 
believed  the  entire  State  of  New  Mexico 
belongs  outsidt  the  Rocky  Mountain 
Area  for  purposes  of  applying  this  rule, 
odiera  believed  that  oil  mariceting  in  the 
northwest  portion  of  New  Mexico  is 
similar  to  that  in  the  other  Rocky 
Mountain  States.  Some  oommentere 
suggested  that  northwest  New  Mexico 
(not  including  the  Permian  Basin)  more 
appropriately  should  be  included  in  the 
Rocky  Mountain  Area.  MMS  has 
excluded  New  Mexico  from  the 
proposed  definition  but  would  like 
comments  on  this  issue. 

MMS  also  requests  any  other 
comments  you  may  have  on  these 
proposed  new  and  revised  definitions. 

Proposed  Section  206.102    How  Do  I 
Calculate  Royalty  Value  for  Oil  That  I  or 
My  Affiliate  Sell  Under  an  Arm's-Length 
Contract? 

In  an  effort  to  improve  the 
organization  and  readability  of  the 
proposed  rule,  §  206.102  as  written  in 
the  January  1997  proposed  rule  and  the 
July  1997  supplementary  proposed  rule 
would  be  revised  and  reorganized.  We 
propose  to  revise  §  206.102  to 
specifically  address  valuation  of  oil 
ultimately  sold  under  arm's-length 
contracts.  That  sale  may  occur  in  the 
first  instance,  or  may  follow  one  or  more 
non-arm 's-length  transfan  or  sales  of  the 
oil  or  one  or  more  arm's-length 
exchanges. 

Paragraph  (a^would  state  that  value  is 
the  gross  proceeds  accruing  to  you  or 
your  affiliate  under  an  arm's-length 
contract,  less  applicable  allowances. 
This  also  includes  oil  you  sell  in 
exercising  a  competitive  crude  oil  calL 
Similarly,  if  you  sell  or  transfar  your 
Federal  oil  production  to  some  other 
pereon  at  less  than  arm's  leng;th,  and 


that  person  or  its  affiliate  then  sells  the 
oil  at  arm's  length,  royalty  value  would 
be  the  other  person's  (or  its  affiUate's) 
gross  proceeds  undm  the  arm's-length 
contract  For  example,  a  lessee  m^t 
sell  its  Federal  oil  production  to  a 
person  who  is  not  an  "affiliate"  as 
defined,  but  with  whom  its  relationship 
is  not  one  of  "opposing  economic 
interests"  and  therefore  is  not  at  arm's 
length.  An  illustrative  example  would 
be  a  number  of  woridng  interest  ownere 
in  a  large  field  forming  a  cooperative 
venture  that  purchases  all  of  the 
working  interest  owner's  production 
and  resells  the  combined  volumes  to  a 
purchaser  at  arm's-length.  The  sale 
proceeds  then  would  be  distributed 
proportionately ~to  those  persons  who 
contributed  volumes.  Xeno.  Inc.,  134 
IBLA 172  (1995),  involved  a  similar 
situation  in  the  context  of  a  gas  field.  If 
no  one  of  the  woridng  interest  ownen 
owned  10  percent  or  more  of  the  new 
entity,  the  new  entity  would  not  be  an 
"affiuate"  of  any  of  them.  Nevertheless, 
the  relationship  between  the  new  entity 
and  the  respective  working  interest 
oWnere  would  not  be  at  arm's  length.  In 
this  instance,  it  would  be  appropriate  to 
value  the  production  based  on  the 
arm's-length  sale  price  the  cooperative 
venture  received  for  the  oil. 

In  all  these  circumstances  you  would 
be  required  to  value  the  production 
based  on  the  gross  proceeds  accruing  to 
you,  your  affiliate,  or  other  person  to 
whom  you  transferred  the  oil  when  the 
oil  ultimately  was  sold  at  arm's  length. 
Proposed  paragraph  (b)  would  clarify 
how  to  value  your  oil  when  you  sell  or 
transfer  it  to  your  affiliate  or  to  another 
person,  and  your  affiliate,  the  other 
person,  or  an  affiliate  of  either  of  them 
sells  the  oil  at  arm's-length  under 
multiple  arm's-length  contracts.  In  this 
case,  value  would  be  the  volume- 
weighted  average  of  the  values 
established  under  §  206.102  for  each 
contract. 

However,  paragraph  (c),  which 
replaces  paragraph  (a)(1)  from  the 
January  1997  proposed  rule,  specifies 
several  exceptions  to  the  use  of  arm's- 
length  gross  proceeds.  As  stated  in  the 
July  1997  supplementary  proposed  rule, 
it  would  also  require  you  to  apply  the 
exceptions  to  eadi  of  your  contracts 
individually.  For  example,  you  may 
have  multiple  arm's-leng^  and  non- 
arm's-length  exchange  agreements 
involving  your  Fedoal  oil  production. 
Depending  on  its  ultimate  disposition 
under  each  exchange  agreemmt,  you 
midit  value  some  of  the  production 
under  §  206.102  and  some  under 
§206.103. 

Proposed  paragraphs  (c)(1)  and  (c)(2) 
woiUd  replace  paragraphs  (a)(2)  and 


(a)(3)  from  the  January  1997  proposed 
rule.  Although  the  wording  changes  , 
slightly,  the  content  remains  the  same. 
Note,  however,  that  in  the 
supplementary  proposed  rule  of  July  3, 
1997.  a  proposed  revision  under 
paragraph  (a)(4)(ii)  said  that  where  an 
arm's-length  contract  price  does  not 
represent  market  value  because  an 
overall  balance  between  voliunes  bought 
and  sold  is  maintained  between  the 
buyer  and  seller,  royalty  value  would  be 
calculated  as  if  the  sale  were  not  arm's 
length.  MMS  decided  to  remove  that 
language  as  a  specific,  separate 
provision.  Rather,  in  considering 
whether  an  arm's-length  contract 
reflects  your  or  your  affiliates' total 
consideration  or  market  value  (proposed 
paragraphs  (c)(1)  and  (c)(2)),  MMS  also 
would  examine  whether  the  buyer  and 
seller  maintain  an  overall  balance 
between  volumes  they  bought  from  and 
sold  to  each  other.  Under  these 
paragraphs,  if  an  overall  balance 
agreement  is  found  to  exist,  you  would 
be  required  to  value  your  production 
under  §  206.103  or  the  total 
consideration  received,  whichever  is 
greater. 

In  the  supplementary  proposed  rule  of 
July  3, 1997.  MMS  proposed  to  modify 
paragraph  (a)(4)  of  the  January  1997 
proposed  rule  regarding  exchange 
agreements  and  crude  oil  calls.  It  also 
proposed  a  new  paragraph  (a)(6) 
regarding  exchange  agreements.  See  the 
preamble  to  the  supplementary 
proposed  rule  at  62  PR  36031  for  a 
complete  explanation  of  the  changes 
proposed.  In  this  further  supplementiuy 
proposed  rule,  we  have  further  modified 
the  exchange  agreement  language  at 
paragraphs  (a)(4)(i)  and  (a)(6)  of  the 
supplementary  proposed  rule  and 
combined  it  in  paragraph  (c)(3).  Revised 
paragraph  (c)(3)  would  require  you  to 
use  §  206.103  to  value  oil  you  dispose 
of  imder  an  exchange  agreement.  But  if 
you  enter  into  one  or  more  arm's-length 
exchange  agreements,  and  after  these 
exchanges  you  or  your  affiliate  dispose 
of  the  oil  in  an  arm's-length  sale,  you 
wotild  value  the  oil  under  paragraph  (a) 
on  the  basis  of  the  gross  proceeds 
received  under  the  arm's-length  contract 
for  the  sale  of  the  oil  received  in 
exchange.  You  would  adjust  the  value 
determined  under  paragraph  (a)  for 
location  or  quality  differentials  or  any 
other  adjustments  )rou  receive  or  pay 
under  the  arm's-length  exchange 
agraement(s).  However,  if  MMS  finds 
that  any  such  difiisrentials  or 
adjustments  aren't  reasonable,  it  could 
require  you  to  value  the  oil  under 
§206,103. 

This  concept  is  similar  to  paragraph 
(6)(i)  of  the  July  1997  supplementary 


proposed  rule,  but  with  three 
differences.  First,  the  July  language 
referred  to  exchange  agreements  with  a 
person  not  affiliated  with  you.  The 
revision  proposed  here  would  expand 
coverage  to  arm's-length  exchange 
agreements.  This  means  that  not  only 
must  you  be  unaffiliated  with  your 
exchange  partner,  but  there  must  be 
opposing  economic  interest  regarding 
the  exchange  agreement.  MMS  believes 
this  would  limit  instances  where 
inappropriate  ot  unreasonable  location, 
quality,  or  other  adjustments  would  be 
applied.  MMS  proposes  to  limit  this 
provision  to  arm's-length  exchanges 
because  it  believes  transportation, 
location,  and  quality  differentials  stated 
in  non-arm 's-length  exchange 
agreements  are  not  reliable. 

Second,  MMS  proposes  to  clarify  that 
the  same  valuation  procediire  would 
apply  if  there  is  more  than  one  arm's- 
length  exchange.  For  example,  if  you 
enter  into  two  sequential  arm's-length 
exchanges  for  your  Federal  oil 
production  and  then  you  or  an  affiliate 
sell  the  reacquired  oil  at  arm's  length, 
you  would  value  your  production  under 
paragraph  (a).  MMS  believes  that  as  long 
as  the  integrity  of  the  differentials  and 
adjustments  is  maintained,  there  is  no 
reason  not  to  look  to  the  ultimate  arm's- 
length  sale  proceeds. 

Third,  under  paragraph  (a)(6)(i)  of  the 
supplementary  proposed  rule,  if  jk>u 
disposed  of  your  oil  under  an  exchange 
agreement  with  a  non-affiliate  and  after 
the  exchange  you  sold  the  acquired  oil 
at  arm's  lei^^b,  you  could  have  elected 
to  value  your  oil  either  at  your  gross 
proceeds  or  under  index  pricing.  MMS 
proposes  to  eliminate  this  option.  We 
believe  that  the  actual  arm's-length 
disposition  should  govern  valuation. 
That  is,  the  provisions  of  §§  206.102  or 
206.103  shcMild  be  applied  according  to 
your  actual  cimmistanoes.  This  change 
also  leads  to  the  deletion  of  the 
previously-proposed  paragraph 
(a)(6)(iii),  which  related  to  the  election 
we  now  propose  to  eliminate. 

As  a  result  of  the  changes  discussed 
above,  MMS  also  proposes  to  eliminate 
paragraph  (a)(6)(ii)  of  the  July  1997 
supplementary  proposed  rule.  This 
paragraph  would  have  required  you  to 
use  index  pricing  if  you  either 
transferred  your  oil  to  an  affiliate  before 
the  exchange  occurred,  transfraied  the 
oil  you  received  in  the  exchange  to  an 
affiliate,  or  entered  into  a  second 
exchange  for  the  oil  you  received  beck 
imder  the  first  exduinge.  We  have 
already  discussed  the  permissibility  of 
multiple  exchanges  under  this  further^ 
supplementary  proposed  rule.  Our 
reasoning  for  eliminating  the  rest  of 
paragraph  (a)(6)(ii)  of  the  July  1997 
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suppI«menUry  proposed  rule  is  that  if 
you  transfisr  your  production  to  an 
affiliate  and  the  affiliate  then  enters  into 
an  arm's-length  exchange  and  sells  the 
oil  received  in  the  exchange  at  arm's 
length,  the  arm's-length  proceeds 
should  be  the  measure  of  valxifi. 
Likewise,  if  you  enter  an  arm's-length 
exchange  but  then  transfer  the  oil 
received  to  an  affiliate  who  resells  the 
oil  at  arm's  length,  the  arm's-length 
proceeds  should  be  the  measure  of 
value.  For  any  exchanges  where  the  oil 
received  in  return  is  not  resold  but 
instead  is  refined,  index  prices  would 
apply  as  discussed  under  §  206.103. 

Proposed  paragraph  (c)(4)  would 
remain  essentially  the  same  as 
paragraph  (a)(4)(iii)  of  the 
supplementary  proposed  rule.  It  states 
that  you  must  use  $  206.103  to  value  oil 
you  dispose  of  in  exercising  a  non- 
competitive crude  oil  call.  In  response 
to  the  supplementary  proposed  rule  and 
in  MMS's  public  workshops, 
commanters  asserted  that  in  many 
instances  producers  negotiate 
competitive  prices  even  if  a  non- 
competitive call  provision  exists  and  a 
call  on  production  is  exercised. 
However,  we  continue  to  believe  that  if 
your  purchaser  exercises  a  non- 
competitive call,  you  could  not 
effectively  demonstrate  that  the  price 
received  is  competitive  and  that  value 
should  be  determined  using  index 
pricing. 

Paragraph  (a)(5)  of  the  January  1997 
propoaed  rule  dealt  with  inclusion  in 
gross  proceeds  of  payments  made  to 
reduce  or  buy  down  the  price  of  oil  to 
be  produced  in  later  periods.  We 
removed  this  paragraph  in  this  further 
supplementary  proposed  rulemaking 
but  added  the  concept  within  the 
definition  of  gross  proceeds  as 
discussed  above. 

Currently-proposed  $206,102  (d). 
What  else  must  Ida  if  I  value  oil  under 
ptiragraph  (a)?,  has  the  same  content  as 
§  206.102  (b)  of  the  January  1997 
proposed  rule.  A  minor  difference  is  a 
clarification  that  you  must  be  able  to 
demonstrate  that  an  exchange 
agreement,  as  well  as  a  contract,  is  arm's 
length.  Also,  since  this  further 
supplementary  proposed  rule  would 
require  arm's-length  gross  proceeds  as 
royalty  value  regardless  of  whether  the 
lessee  or  an  affiliate  or  another  arm's- 
length  purchaser  is  the  person  who 
uhhnateiy  sells  at  arm's  length,  all  of 
theee  penons  come  within  the  term 
"seller." 


Proposed  Section  206. 103  How  Do  I 
Vahte  OH  That  I  Ckuinot  Value  Under 
§206.102? 

This  section  would  replace 
§  206. 1 02(c)  of  the  January  1 997 
proposed  rule.  It  deals  specifically  with 
valuatiou,of  oil  you  cannot  value  under 
§  206.102  because  the  oil  is  not 
ultimately  sold  at  arm's  length  or 
because  it  is  otherwise  excepted  under 
§206.102. 

One  change  from  the  January  24. 
1997,  proposal  would  apply  where 
value  is  baaed  on  index  prices.  In  MMS' 
initial  propoeal,  where  either  NYMEX  or 
spot  prices  wwe  applied  in  valuation, 
the  prices  for  the  month  following  the 
lease  production  month  were  used.  This 
was  meant  to  reflect  the  fact  that 
NYMEX  futures  pricses  for  the  prompt 
month,  as  well  as  spot  prices  for  the 
next  month,  are  determined  during  the 
month  of  production.  MMS  believed 
this  best  reflected  market  value  at  the 
time  of  production.  However,  various 
commenters  asserted  that,  for 
application  of  spot  or  futures  prices,  the 
lease  production  month  should  coincide 
with  the  spot  or  futiues  delivery  mcxith. 
This  would  effectively  match 
production  to  index  prices  for  deliveries 
in  the  same  month.  Although  we  believe 
the  effects  of  such  a  change  over  time 
would  be  minimal,  we  now  propose  to 
change  the  timing  of  application  of 
index  prices  so  that  the  lease  production 
month  and  the  spot  or  futures  delivery 
month  would  coincide. 

Also,  §  206.102(c)(1)  of  the  January 
1997  proposed  rule  would  have 
permitted  you  an  option  if  you  first 
transferred  your  oil  (mxluction  to  an 
affiliate  and  that  affiliate  or  another 
affiliate  disposed  of  the  oil  under  an 
arm's-length  contract.  The  option  was  to 
value  your  oil  at  either  the  gross 
proceeds  accruing  to  your  affiliate  under 
its  arm's-length  contract  or  the 
appropriate  index  price.  But  this  option 
is  not  available  in  this  further 
supplementary  proposed  rule.  MMS 
believes  that  where  arm's-length 
transactions  satisfying  the  provisions  of 
proposed  §  206.102  occur,  royalty  value 
should  be  the  arm's-length  gross 
proceeds.  Otherwise,  the  provisions  of 
this  proposed  §  206.103  should  apply 
directly.  This  process  would  remove 
some  uncertainty  among  lessees  about 
how  and  when  to  apply  this  section. 
More  importantly,  K^S  believes  this 
process  best  reflects  the  actual  value  of 
the  oil. 

Another  change  from  January 
proposed  rule  is  an  additional 
geographic  breakdown  for  valuation 
purposes.  The  original  proposed  rufe 
included  aeperata  valuation  procedures 


for  California/Alaska  and  the  rest  of  the 
country.  But  bated  on  the  various 
written  comments  MMS  recrived  in 
response  to  its  January,  July,  and 
September  1997  rulemaking  notices, 
and  comments  made  at  the  various 
valuation  woriuhops,  it  became 
apparent  that  oil  marinating  mad 
valuation  in  the  Rocky  Mountain  Area 
is  significanUy  diChrent  from  other 
areas. 

Also,  the  only  published  spot  price  in 
the  Rocky  Mountain  Area  is  at 
Guernsey.  Wyoming.  Commenters 
consistently  maintained  that  the  spot 
price  there  is  thinly  traded.  The 
combination  of  geographical  remoteness 
from  midcontinent  mukets.  imioue 
marketing  situations,  and  the  lade  of  a 
meaningml  published  spot  price  led 
MMS  to  add  the  Rocky  Mountain  Area 
as  a  third  royalty  valuation  area.  MMS 
requests  comments  on  the  revised 
geographical  breakdoMm  for  valuaticm 
purposes,  as  well  as  the  composition  of 
the  Rocky  lAountain  Area. 

Proposed  $  206.103(a)  would  apply  to 
production  from  leases  in  California  or 
Alaska.  It  would  replace 
§  206.102(c)(2)(ii)  of  the  January  1997 
proposed  rule.  The  only  difliarences  in 
this  further  supplementary  proposed 
rule  are  a  more  direct  explanation  of 
how  to  calculate  the  spot  prices  and  a 
clarification  that  the  applicable  spot 
prices  are  those  publi^ed  during  the 
month  preceding  the  production  month. 
To  calculate  the  daily  mean  spot  prices, 
you  would  average  the  published  daily 
high  and  low  prices  for  the  applicable 
month,  only  using  the  days  and 
corresponding  prices  for  which  spot 
prices  are  published.  You  would  not 
include  weekends,  holidays,  or  any 
other  days  when  spot  prices  are  not 
published.  For  example,  assume  the 
month  preceding  the  production  month 
has  31  da]rs.  including  8  weekend  days 
and  a  holiday,  and  the  publication 
publishes  spot  prices  for  all  other  days. 
You  would  average  together  the 
published  high  and  low  spot  prices  for 
eech  of  the  22  remaining  dajrs. 

Proposed  §  206.103(b)  vrould  apply  to 
prodiiction  from  leases  in  the  Rocky 
Mountain  Area,  a  defined  term.  As 
discussed  above,  production  in  the 
Rocky  Mountain  Area  is  controlled  by 
relatively  flaw  onnpanies  and  the 
number  of  buyers  is  more  limited  than 
in  the  Texas.  Gulf  Coast,  or  Mid- 
contintent  areas.  As  a  resuh.  there  is 
less  spot  maiket  activity  and  tradii^  in 
this  area  due  to  the  contnri  over 
production  and  refining.  For  theee 
reasons,  we  derived  the  following 
valuati<m  hierardiy  for  Rocky  Mountain 
Area: 
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(1)  If  you  have  an  MMS-approved 
tendming  {nogram  (a  defined  term),  the 
value  of  production  from  leayes  in  the 
area  the  tendering  program  covers 
would  be  the  highest  price  Ud  iinr 
tendered  volumes.  Under  tendering 
program  you  would  have  to  offer  and 
sell  at  least  33  VS  percent  of  your 
production  from  both  Federal  and  non- 
Federal  leeses  in  that  area.  You  also 
would  have  to  receive  at  least  three  bids 
for  the  tendered  volumes  from  bidders 
who  do  not  have  their  own  tendering 
programs  that  cover  some  or  all  of  the 
same  area. 

To  ensure  receipt  of  maiket  value 
under  tendering  programs,  MMS 
proposes  the  several  qualifications 
listed  above.  Hrst,  royalty  value  must  be 
the  highest  price  bid  rather  than  some 
other  individual  or  average  value. 
Second,  you  must  offer  and  sell  at  least 
33V^  percent  of  your  production  from 
both  Federal  and  non-Federal  leases  in 
that  area.  The  rationale  fior  this 
minimum  percentage  is  to  ensure  that 
the  lessee  puts  a  sufficient  volume  of  its 
own  production  share  up  for  bid  to 
minimize  the  possibility  that  it  could 
"game"  the  system  for  Federal  royalty  or 
State  tax  payment  purposes.  MMS  chose 
the  33*/^  percent  figure  because  it 
exceeds  me  typical  combined  Federal 
royalty  rate  and  efiiBctive  composite 
State  tax  and  royalty  rates  for  onshore 
oil  leases  by  roughly  10  percent. 
Likewise,  the  tendering  program  would 
be  required  to  include  non-Federal  lease 
production  volumes  in  the  33V^  percent 
determination  to  ensure  that  the 
program  isn't  aimed  at  limiting  Federal 
royidty  value. 

Thiid.  to  ensure  receipt  of 
competitive  bids,  your  tendering 
program  must  result  in  at  least  three 
bids  from  bidders  who  do  not  have  their 
own  tendering  programs  covering  some 
or  all  of  the  same  area.  MMS  believes 
that  requiring  a  minimum  number  of 
bidden  is  neieded  to  ensure  receipt  of 
maricet  value.  Further.  MMS  is 
concerned  about  the  possibility  of  cross- 
bidding  between  companies  at  below- 
maricet  prices,  which  could  otherwise 
satisfy  the  minimum  number  of  bidders  ■ 
requirement.  That  is  why  we  added  the 
stipulation  that  bids  must  come  from 
bidden  who  do  not  also  have  their  own 
tendering  programs  in  the  area. 

MMS  requests  comments  on  use  of 
tendering  programs  in  general  in 
establishing  royalty  value.  Also,  please 
provide  comments  on  the  proposed 
specific  qualifications.  Should  we  limit 
qualified  bids  to  those  who  do  not  have 
tendering  programs  anywhere,  and  not 
just  in  the  same  area?  Should  a 
tendering  program  be  a  first  or  second 


benchmaik?  Please  provide  any  related 
omunents  you  may  nave. 

(2)  Undn-  the  second  criterion,  which 
would  apply  only  if  you  could  not  use 
the  first  criterion,  i^ue  would  be  the 
volume-weighted  average  gross 
proceeds  accniing  to  the  seller  under 
your  or  your  affiliates'  arm's-length 
contracts  for  the  purchase  or  sale  of 
production  from  the  field  or  area  diuing 
the  production  mcmth.  The  total  volume 
purchased  or  sold  under  those  ccmtracts 
must  exceed  50  percent  of  your  and 
your  affiliates'  production  bom  both 
Federal  and  non-Federal  leases  in  the 
same  field  or  area  during  that  month. 

MMS  proposes  this  method  as  the 
next  alternative  if  a  qualified  tendering 
program  does  not  exist.  It  is  an  effort  to 
establish  value  based  on  actual 
transactions  by  the  lessee  or  its 
alGliate(s).  We  received  a  number  of 
comments  during  the  public  woricshops 
that  MMS  should  look  not  only  to  sales 
by  the  lessee,  but  also  purchases  a  lessee 
or  its  affiliates  make  in  the  field  or  area. 
Just  as  for  the  tendering  program.  MMS 
believes  a  floor  of  the  lessee's  and  its 
affiliates'  production  should  be  set  to 
prevent  any  "gaming."  The  50  percent 
minimum  figure  is  not  necessarily  a 
higher  standard  than  the  SSVs  percent 
floor  associated  Mrith  the  tendering 

f)rogram.  because  it  applies  to  the 
essee's  and  its  affiliates'  sales  and 
purchases  in  the  field  or  area.  For 
example.  Company  A  produces  10,000 
barrels  of  crude  oil  in  a  given  field 
diuing  the  production  month.  Company 
A  sells  1.000  barrels  under  an  arm's- 
length  contract  Company  A  also  has  a 
refining  affiliate.  Company  B,  that 
purchases  the  remaining  9,000  barrels  of 
Company  A's  production  and  5,000 
barrels  of  oil  imder  arm's-length 
purchase  contracts  with  other  producen 
in  the  same  field.  Together  the  arm's- 
length  sales  by  Company  A  and  the 
arm's-length  purchases  by  Company  B 
are  6,000  barrels,  or  60  percent  of  the 
lessee's  and  its  affiliates'  production  in 
the  field  that  month.  The  volume- 
weighted  arm's-length  gross  proceeds 
accruing  to  Company  A  and  paid  by 
Company  B  for  these  6,000  barrels 
represents  royalty  value  for  the  9,000 
barrels  of  Company  A's  Federal  lease 
production  in  the  field  that  cannot  be 
valued  under  §  206.102. 

MMS  proposes  using  the  imadjusted 
volume-weighted  average  gross 
proceeds  accruing  to  the  seller  in  all  of 
the  lessee's  or  its  affiliates'  arm's-length 
sales  or  purchases,  not  just  those  that 
may  be  considered  comparable  by 
quality  or  volume.  We  balieve  that 
production  in  the  same  field  or  area 
generally  will  be  similar  in  quality. 
Further,  given  that  these  sales  and 


purchases  must  be  greater  than  SO 
percent  of  all  of  the  lessee's  production 
in  the  field  or  area,  we  believe  that  it  is 
not  necessary  to  distinguish  comparable 
contracts. 

(3)  If  you  could  not  apply  either  of  the 
first  two  criteria,  the  value  would  be  the 
average  of  the  daily  NYMEX  futures 
setUe  prices  at  Cushing,  Oklahoma,  for 
the  hglut  sweet  crude  oil  contract  for  the 
prompt  month  that  is  in  effect  on  the 
first  day  of  the  month  preceding  the 
producticm  month.  You  would  use  only 
the  days  and  corresponding  NYMEX 
prices  for  which  such  prices  are 
published.  You  must  adjust  the  value 
for  appUcable  location  and  quality 
differentials,  and  you  may  adjusi  it  fat 
transportation  costs,  \mder  $  206.105(c) 
of  this  subpart. 

This  paragraph  essentially  duplicates 
§  206.102(c)(2)(i)  of  the  January  1997 
proposed  rule,  llie  only  real  difference 
is  that  we  correlated  the  NYMEX  futures 
delivery  month  with  the  production 
month  as  discussed  earlier.  As 
described  for  the  spot  price  calculations 
for  California  and  Alaua.  you  would 
use  only  the  days  for  which  NYMEX 
fottires  prices  are  published.  MMS 
proposes  to  make  this  the  third  method, 
to  faNB  used  only  if  the  first  two  do  not 
apply,  because  of  distances  between 
Rocky  Mountain  Area  locations  and 
Cushing.  Oklahoma,  and  the  additional 
difficulties  in  deriving  location/quality 
difiisrentials.  * 

(4)  If  you  should  demonstrate  to 
MMS'  satisfaction  that  paragraphs  (b)(1) 
through  (b)(3)  result  in  an  unreasonable 
value  for  your  production  as  a  result  of 
circumstances  regarding  that 
production,  the  MMS  Director  could 
establish  an  alternative  valiution 
method. 

MMS  proposes  this  method  as  the  last 
alternative,  to  be  used  only  in  very 
limited  and  highly  unusual 
circtimstances.  We  also  propose  that 
there  should  be  very  few  such 
alternative  valuation  methods  and  each 
one  should  be.subject  to  careful  review. 
Proposed  §  206.103(c)  would  apply  to 
production  from  leases  not  located  in 
California,  Alaska,  or  the  Rocky 
Mountain  Area.  MMS  proposes  to 
modify  §  206.102(c)(2)(i)  of  the  January 
1997  proposed  rule  that  applied  to 
locations  other  than  California  and 
Alaska.  That  paragraph  would  have 
required  you  to  vtdue  your  oil  at  the 
average  daily  NYMEX  fotures  settle 
prices.  This  further  supplementary 
proposed  rule  would  state  that  value  is 
the  average  of  the  daily  mean  spot 
prices: 

(1)  For  the  market  center  nearest  your 
lease  where  spot  prices  are  published  in 
an  MMS-approved  publication; 
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(2)  For  the  crude  oil  most  similar  in 
quality  to  your  oil  (for  example,  at  the 
St.  James.  Louisiana,  market  center,  spot 
prices  are  published  for  both  Light 
Louisiana  Sweet  and  Eugene  Island 
crude  oils.  Their  quality  specifications 
differ  significantly);  and 

(3)  For  deliveries  during  the 
production  month. 

You  would  calculate  the  daily  mean 
spot  price  by  averaging  the  daily  high 
and  low  prices  for  the  month  in  the 
selected  publication.  You  would  also 
use  only  the  days  and  corresponding 
spot  prices  for  which  such  prices  are 
published.  You  would  be  required  to 
adjust  the  value  for  applicable  location 
and  quality  differentials,  and  you  would 
be  permitted  to  adjust  it  for 
transportation  costs,  under  §§206.112 
and  206.113  of  this  subpart. 

Another  difference  from  the  January 
1997  proposed  rule  is  the  application  of 
spot,  rather  than  NYMEX,  prices.  MMS 
made  this  change  for  several  reasons. 
First,  we  believe  that  when  the  ^4YMEX 
futures  price,  properly  adjusted  for 
location  and  quality  diffierences,  is 
compared  to  spot  prices,  it  nearly 
duplicates  those  spot  prices.  Second, 
appUcation  of  spot  prices  would  remove 
one  portion  of  the  necessary 
adjustments  to  the  NYMEX  price — the 
leg  between  Gushing,  Oklahoma,  and 
the  market  center  location. 

MMS  did  not  propose  any  of  the 
alternatives  here  that  it  proposes  for  the 
Rocky  Mountain  Area  for  oil  that  cannot 
be  valued  under  proposed  §  206.102. 
That  is  because,  unlike  the  Rocky 
Mountain  Area,  there  are  meaningful 
published  spot  prices  applicable  to 
production  in  the  other  areas  (Gushing, 
Oklahoma:  St.  James,  Louisiana:  Empire. 
Louisiana:  Midland,  Texas).  With  the 
exception  of  the  Rocky  Mountain  Area, 
in  the  United  States,  spot  and  spot- 
related  prices  drive  the  manner  in 
which  crude  oil  is  bought  and  traded. 
Spot  prices  play  a  significant  role  in 
crude  oil  marketing  in  terms  of  the  basis 
upon  which  deals  are  negotiated  and 

Kriced  and  are  readily  available  to 
issees  via  price  reporting  services.  We 
believe  that  spot  prices  are  the  best 
indicator  of  value  for  production  from 
leases  not  located  in  California,  Alaska, 
or  the  Rocky  Mountain  Area:  therefore, 
it  is  not  necessary  to  consider  other  less 
accurate  means  of  valuing  production 
not  sold  arm's-length  from  this  area. 
MMS  is  not  proposing  to  allow  the 
costs  of  marketing  production  as  an 
allowable  deduction  frt>m  index  or  gross 
proceeds-based  pricing.  The  lease 
requires  the  lessee  to  market  production 
at  no  cost  to  the  lessor.  The  Interior 
Board  of  Land  Appeals  has  consistently 
upheld  MMS  on  this  positioa.  See 


Walter  Oil  and  Gas  Corp..  Ill  IBLA  260. 
265  (1989).  October  25. 1989,  and  Arcxi 
Oil  and  Gas  Co..  112  IBLA  8. 11  (1989). 
Therefore,  in  this  proposed  rule  MMS  is 
not  altering  its  long-standing  policy. 

Proposed  §  206.103(d)  is 
§  206.102(c)(3)  of  the  January  1997 
proposed  rule  with  minor  clarifying 
word  changes.  If  MMS  determines  that 
any  of  the  spot  or  NYMEX-based  prices 
are  no  longer  available  or  no  longer 
represent  market  value,  then  MMS  will 
exercise  the  Secretary's  authority  to 
establish  value  based  on  other  relevant 
matters  including  well-established 
market  basket  formulas. 

Proposed  Section  206. 104    What  Index 
Price  Publications  Are  Acceptable  to 
hOAS? 

Proposed  §  206.104  is  paragraphs 
(c)(4),  (c)(5).  and  (c)(6)  of  §  206.102  from 
the  January  1997  profKMed  rule  with  an 
added  reference  to  spot  prices  for  crude 
oil  other  than  ANS. 

Proposed  Section  206. 105    What 
Records  Must  I  Keep  to  Support  My 
Calculations  of  Value  Under  This 
Subpart? 

Proposed  §  206.105  is  a  clarification 
that  you  must  be  able  to  show  how  you 
calculated  the  value  you  reported, 
including  all  adjustments.  This  is 
important  because  if  you  are  unable  to 
demonstrate  on  audit  how  you 
calculated  the  value  you  reported  to 
MMS,  you  could  be  subjected  to 
sanctions  for  false  reporting. 

Proposed  Section  206. 106    What  Are 
My  Responsibilities  to  Place  Production 
Into  Marketable  Condition  and  to 
Market  Production? 

Proposed  §  206.106  is  §  206.102(e)(1) 
of  the  January  1997  proposed  rule  with 
minor  clarifying  word  changes.  Also, 
MMS  proposes  to  delete  §  206.102(e)(2) 
of  the  January  1997  proposed  rule.  It 
referred  to  potential  improper  value 
determinations  and  related  interest, 
which  are  already  covered  in  other  parts 
of  MMS's  regulations. 

Proposed  Section  206. 107    What 
Valuation  Guidance  Can  MMS  Give  Me? 

Proposed  §  206.107  includes  the 
substance  of  §  206.102(f)  of  the  January 
1997  proposed  rule  in  shortened  and 
simplified  tenns.^;Also.  MMS  proposes 
to  delete  §  206.102(g)  of  the  January 
1997  proposed  rule.  It  discussed  audit 
procedures  related  to  value 
determinations,  and  these  are  covered 
sufficiently  in  other  parts  of  MMS's 
regulations. 


Proposed  Section  206.108    Does  MMS 
Protect  Information  t  Provide? 

ProposeCh§  206.108  is  §  206.102(h)  of 
the  January  1997  proposed  rule,  but 
with  minor  wording  changes  for  clarity. 

Proposed  Section  206. 1 09    When  May  I 
Take  a  Tmnsportation  Allowance  in 
Determining  Value? 

Proposed  §  206.109  includes  the 
substance  of  §  206.104  of  the  January 
1997  proposed  rule  with  only  minor 
wording  changes. 

Proposed  Sections  206. 110  and  206. Ill 
How  Do  I  Determine  a  Transportation 
Allowance  Under  an  Arm's-Length 
Transportation  Contract,  and  How  Do  I 
Determine  a  Transportation  Allowance 
Under  a  Non-Arm's-Length 
Transportation  Contract? 

Proposed  §§  206.110  and  206.111  are 
existing  §  206.105(a)  and  (b) 
respectively,  rewritten  to  reflect  plain 
English,  except  that  existing 
§  20e.l05(b)(5)  is  deleted  as  discussed 
in  the  January  1997  proposed  rule 
preamble. 

Proposed  Section  206. 112    What 
Adjustments  and  Transportation 
Allowances  Apply  When  I  Value  Oil 
Using  Index  Pricing? 

Proposed  §  206.112  is  a  modified 
version  of  §  206.105(c)  of  the  January 
1997  proposed  rule.  Proposed  §  206.112 
lists  the  various  location  difiisrentials. 
quality  differentials,  and  transportation 
^owances  that  could  apply  depending 
on  your  individual  circumstances.  In 
other  words,  §  206.112  is  a  "menu"  of 
possible  adjustments  that  could  apply  in 
difiierent  circumstances.  Section  206.113 
then  prescribes  which  of  the 
adjustments  from  the  "menu"  apply  to 
specific  circimistances. 

Ctee  difference  from  the  January  1997 
proposed  rule  is  that  we  eliminated  the 
location  differential  between  the  index 
pricing  point  and  the  market  center. 
This  is  because  imder  the  valuation 
procedures  in  this  further 
supplementary  proposed  rule,  the  index 

Ericing  point  and  market  center  would 
B  synonymous  in  all  cases  except  for 
the  Rocky  Mountain  Area.  Where         ^ 
proposed  §  206.102  of  this  further         " 
supplementary  proposed  rule  does  not 
apply  in  the  Rocky  Mountain  Area  and 
NYMEX  prices  would  apply,  we 
propose  at  §  206.112(f)  to  designate 
Gushing,  Oklahoma,  as  the  market 
center  for  adjustment  piuposes. 

The  other  difference  bom  the  January 
1997  proposed  rule  is  that  we  have 
added,  at  proposed  §  206.112(e).  a 
separate  adjustment  to  reflect  quality 
differences  between  yoin-  oil  as 
produced  at  the  lease  and  the  oil  at  the 
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aggregation  point  or  mari^  center 
applicable  to  your  lease.  You  would 
make  these  quality  adjustments 
according  to  the  pipeline  quality  bank 
specifications  and  related  premia  or 
penalties  that  may  apply  in  your 
specific  situation.  If  no  pipeline  quality 
bank  applies  to  your  production,  then 
you  would  not  take  this  quality 
adjustment  Likewise,  if  a  quality 
adjustment  is  already  contained  in  an 
arm's-length  exchange  agreement  from 
the  lease  to  the  market  center,  you 
would  not  also  claim  a  pipeline  quality 
bank  adjustment  bom  the  lease  to  the 
aggregation  point  or  market  center. 
MMS  believes  this  additional 
adjustment  would  more  accurately 
reflect  actual  quality  adjustments  made 
by  buyers  and  sellers.  MMS  requests 
comments  on  this  change  and  on  the 
overall  location/quality/transportation 
adjustments  proposed. 

Proposed  Section  206. 113    Which 
Adjustments  and  Transportation 
Allowances  May  I  Use  When  I  Value  Oil 
Using  Index  Pricing? 

Paragraphs  206.105(c)(2)  and  (c)(3)  of 
the  January  1997  proposed  rule  listed 
the  specific  adjustments  and  allowances 
permitted  for  leases  not  located  in 
Galifomia/ Alaska  and  those  in 
California/ Alaska,  respectively.  We 
propose  to  combine  these  paragraphs  in 
§206.113  of  this  further  supplementary 
proposed  rule.  This  new  paragraph 
would  cover  all  situations  regardless  of 
lease  location,  so  no  geographical 
breakdown  of  adjustments  and 
allowances  would  be  needed.  As 
explained  above,  §  206.113  would 
prescribe  which  adjustments  of  the 
§  206.112  "menu"  apply  to  your 
circumstances.  Section  206.113  as  here 
proposed  covers  all  circumstances  in 
which  index  price  is  used  for  all 
geographical  areas.  Otherwise,  there  are 
only  two  major  differences  bom  the 
methods  described  in  the  January  1997 
proposed  rule.  First,  you  would  be 
permitted  to  take  a  separate  quality 
adjustment  between  your  lease  and  the 
associated  aggregation  point  or  market 
center  as  discusMd  above. 

Second,  proposed  §  206.113(d)(2)  of 
this  further  supplementary  propoised 
rule  would  address  situations  where 
you  dispose  of  production  at  the  lease 
in  exercising  a  non-competitive  crude 
oil  call  and  thus  are  required  to  use 
index  pricing.  In  such  cases,  you  would 
have  access  to  MMS's  published 
diffsrentials  between  the  market  center 
and  aggregation  point,  but  you  may  not 
have  access  to  this  actual  cost 
information  from  the  lease  to  the 
aggregation  point  In  such  cases,  which 
should  be  iiifrequent.  MMS  proposes  to 


permit  you  to  request  approval  for  a 
transportation  allowance.  In 
determining  the  allowance  for 
transportation  from  the  lease  to  the 
aggregation  point.  MMS  will  look  to 
transportation  costs  and  quality 
adjustments  reported  for  other  oil 
production  in  the  same  field  or  area,  or 
to  available  information  for  similar 
transportation  situations. 

Proposed  §  206.113(a)  covers 
situations  where  you  transport  your  oil 
to  an  MMS-recognized  aggregation 
point,  then  enter  into  an  arm's-length 
exchange  agreement  between  that  point 
and  the  maricet  center.  To  arrive  at  the 
royalty  value,  you  would  adjust  the 
index  price  by  the  elements  described  in 
§  206.112(a),  (c),  and  (e).  The  first 
element  is  the  location/quality 
differential  in  your  arm's-length 
exchange  agreement  between  the  market 
center  and  the  aggregation  point  for 
your  lease.  This  adjustment  results  in  a 
value  at  the  aggregation  point, 
recognizing  that  oil  originating  there- 
may  be  of  significantly  different  quality 
frt>m  that  of  your  oil  at  the  lease.  The 
second  adjustment  reflects  your  actual 
transportation  costs  between  the 
aggregation  point  and  your  lease.  These 
costs  are  determined  under  §§  206.110 
or  206.111  depending  on  whether  your 
transportation  arrangement  is  arm's 
length  or  not.  A  third  adjustment  may 
be  warranted  if  the  quality  of  your  lease 
production  differs  frtim  that  of  the  oil 
you  exchanged  at  the  aggregation  point. 
This  last  adjustment  would  be  basiad  on 
pipeline  quality  bank  premia  or 
penalties,  but  only  if  such  quality  banks 
exist  at  the  aggregation  point  or 
intermediate  commingling  points  before 
your  oil  reaches  the  aggregation  point. 
For  example.  Company  A  transports 
its  production  fitim  a  platform  in  the 
Gulf  of  Mexico  to  an  MMS-recognized 
aggregation  point  under  an  arm's-length 
transportation  contract  for  $0.50  per 
barrel.  Company  A  then  enters  into  an 
arm's-length  exchange  agreement 
between  the  MMS-recognized 
aggregation  point  and  the  market  center 
at  St.  James,  Louisiana.  Company  A  then 
refines  the  oil  it  receives  at  the  market 
center  so  that  it  must  determine  value 
using  an  index  price  under  §  206.103. 
The  arm's-length  exchange  agreement 
contains  a  location/quality  differential 
of  SO.IO  per  barrel.  'The  average  of  the 
daily  mean  spot  prices  for  St.  James  (the 
maiicet  center  nearest  the  lease  with 
crude  oil  most  similar  in  quality  to 
Company  A's  oil)  is  $20.00  per  barrel  for 
deliveries  during  the  production  month. 
The  value  of  Company  A's  production  at 
the  lease  is  $19.40  ($20.00— $0.10— 
$0.50)  per  barrel 


Paragraph  206.113(b)  addresses  cases 
where  you  move  your  production 
directly  to  your  or  your  affiliate's 
refinery  and  not  to  an  index  pricing 
point,  and  establish  value  based  on 
index  prices  under  §  206.103.  In  this 
case,  for  the  reasons  explained  below, 
you  would  deduct  fix>m  the  index  price 
your  actual  costs  of  transporting 
production  from  the  lease  to  the  refinery 
under  §206. 112(c)  and  any  quality 
adjustments  determined  by  pipeline 
quality  banks  under  §  206.112(e).  The 
index  pricing  point  is  the  one  nearest 
the  lease. 

For  example,  a  lessee  or  its  affiliate  in 
the  Gulf  of  Mexico  might  transport  its 
production  directly  to  a  refinery  on  the 
eastern  coast  of  Texas  and  not  to  an 
index  pricing  point.  It  may  or  may  not 
pass  through  an  MMS-identified 
aggregation  point.  If  that  production  is 
not  sold  at  arm's-length,  the  lessee  must 
base  value  on  the  average  of  the  daily 
mean  spot  prices  for  St.  James  less 
actual  costs  of  transporting  the  oil  to  the 
refinery  and  any  quality  adjustments 
fit>m  the  lease  to  the  refinery.  Likewise, 
if  a  lessee  or  its  affiliate  transports 
Wyoming  sour  crude  oil  directly  to  its 
refinery  in  Salt  Lake  City,  Utah,  and 
values  the  oil  based  on  §  206.103(b)(3). 
the  lessee  must  base  value  on  the 
average  of  the  daily  NYMEX  settled 
prices,  less  actual  cost  of  transporting 
the  oil  bom  Salt  Lake  City  and  any 
quality  adjustments  frtun  the  lease  to  the 
refinery. 

When  production  is  moved  directly  to 
a  refinery  and  value  must  be  established 
using  an  index,  issues  arise  because  the 
refinery  generally  is  not  located  at  an 
index  pricing  point.  Consequently,  the 
lessee  does  not  incur  actual  costs  to 
transport  production  to  an  index  pricing 
point,  and  in  any  event,  the  production 
is  not  sold  at  arm's-length  at  that  point. 
The  principle  underlying  the  rules  and 
cases  granting  allowances  for 
transportation  costs  is  that  the  lessee  is 
not  required  to  transport  production  to 
a  market  remote  from  the  lease  or  field 
at  its  own  expense.  When  the  lessee 
sells  production  at  a  remote  market,  the 
costs  of  transporting  to  that  market  are 
deductible  from  value  at  that  market  to 
determine  the  value  of  the  production  at 
or  near  the  lease.  Where  there  are  no 
sales  at  a  distant  market,  the  question  of 
a  transportation  allowance,  as  that  term 
always  has  been  understood,  does  not 
arise.  However,  because  the  lease  and 
the  index  pricing  point  may  be  distant 
bom  one  another,  there  is  a  difference 
in  the  value  of  the  production  between 
the  index  pricing  point  and  the  location 
of  the  lease.  The  question  becomes  how 
to  determine  or  how  best  to  approximate 
that  diffierence  in  value. 
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In  theory,  one  solution  would  be  for 
MMS  to  try  to  derive  what  it  would  cost 
a  lessee  to  move  production  from  the 
lease  to  the  index  pricing  point.  There 
are,  in  MMS's  view,  several  problems 
with  such  an  approach.  First,  it  would 
require  a  burdensome  information 
collection  from  industry  and  require 
substantial  information  collection  costs 
from  many  parties  to  whom  the 
calculation  derived  from  the 
information  may  never  be  relevant. 
Second,  in  many  cases  it  may  well  not 
be  possible  to  obtain  information  on 
which  to  base  such  a  calculation.  MMS 
anticipates  that  many  lessees  may  move 
production  directly  to  their  refineries 
without  shipping  the  oil  through  MMS- 
recognized  aggregation  points.  In  many 
instances,  it  is  likely  that  no  production 
from  the  lease  or  field  is  transported  to 
the  index  pricing  point  that  applies 
under  §  206.103.  Consequently,  in  such 
cases  there  would  be  no  useful  data  on 
which  such  a  cost  derivation  could  be 
based. 

Another  possible  solution,  in  theory, 
would  be  for  MMS  to  derive  a  location 
adjustment  between  the  index  pricing 
point  and  the  refinery.  This  might  be 
possible,  for  example,  if  there  are  arm's- 
length  exchanges  of  significant  volumes 
of  oil  between  the  index  pricing  point 
and  the  refinery,  and  if  the  exchange 
agreements  provide  for  location 
adjustments  that  can  be  se{>arated  from 
quality  adjustments.  But  establishing 
such  location  adjustments  on  any  scale 
again  would  require  a  burdensome 
inforination  collection  effort.  MMS  also 
anticipates  that  in  many  cases  there 
would  be  no  useful  data  from  which  to 
derive  a  location  adjustment. 

MMS  therefore  believes  that  the  best 
and  most  practical  proxy  method  for 
determining  the  difference  in  value 
between  the  lease  and  the  index  pricing 
point  is  to  use  the  index  price  as  value 
at  the  refinery,  and  then  allow  the  lessee 
to  deduct  the  actual  costs  of  moving  the 
production  from  the  lease  to  the 
refinery.  This  is  not  a  "transportation 
allowance"  as  that  term  is  commonly 
understood,  but  rather  is  part  of  the 
methodology  for  determining  the 
difference  in  value  due  to  the  location 
diffierence  t)etween  the  lease  and  the 
index  pricing  point.  Nevertheless,  it  is 
appropriate  to  include  this  deduction  as 
part  of  the  allowance  "menu"  for 
situations  in  which  index  pricing  is 
used. 

MMS  proposed  this  same  method  in 
the  January  24, 1997.  proposed  rule,  and 
did  not  receive  any  suggestions  for 
alternative  methods.  Absent  better 
alternatives,  MMS  believes  this  method 
is  the  best  and  most  reasonable  way  to 
calculate  the  diffiarences  in  value  due  to 


location  when  production  is  not 
actually  moved  from  the  lease  to  an 
index  pricing  point. 

However,  if  a  lessee  believes  that 
applying  the  index  price  necuest  the 
lease  to  production  moved  directly  to  a 
refinery  results  in  an  unreasonable 
value  based  on  circumstances  of  the 
lessee's  production,  §  206.103(e)  would 
allow  MMS  to  approve  an  alternative 
method  if  the  lessee  can  demonstrate 
the  market  value  at  the  refinerv- 

It  would  be  the  lessee's  burden  to 
provide  adequate  documentation  and 
evidence  demonstrating  the  market 
value  at  the  refinery.  That  evidence  may 
include,  but  is  not  limited  to  (1)  costs 
of  acquiring  other  crude  oil  at  or  for  the 
refinery:  (2)  how  adjustments  for 
quality,  location,  and  transportation 
were  factored  into  the  price  paid  for  the 
other  oil;  (3)  the  volumes  acquired  for 
the  refinery;  and  (4)  other  appropriate 
evidence  or  documentation  that  MMS 
requires.  U  MMS  approves  a  value 
representing  market  value  at  the 
refinery,  there  would  be  no  deduction 
for  the  costs  of  transporting  the  oil  to 
the  refinery  under  §§  206.113Cb)  and 
206.112(c).  Whether  any  quality 
adjustment  would  be  available  would 
depend  on  whether  the  oil  passed 
through  a  pipeline  quality  bank  or  if  an 
arm's-length  exchange  agreement  used 
to  get  oil  to  the  refinery  contained  a 
separately  identifiable  quality 
adjustment. 

Proposed  §  206.113(c)  covers 
situations  where  you  transport  your  oil 
directly  to  an  MMS-identined  market 
center.  To  arrive  at  the  royalty  value, 
you  would  adjust  the  index  price  by  the 
elements  described  in  §  206.112(d)  and 
(e).  The  first  element  is  the  actual  costs 
of  transporting  production  from  the 
lease  to  the  market  center.  A  second 
adjustment  may  be  warranted  if  the 
quality  of  your  lease  production  differs 
frtim  quality  of  the  oil  at  the  market 
center.  This  last  adjustment  would  be 
based  on  pipeline  quality  bank  premia 
or  penalties,  but  only  if  such  quality 
banks  exist  at  the  aggregation  point  or 
intermediate  commingling  points  before 
your  oil  reaches  the  market  center. 

For  example.  Company  A  transports 
its  production  from  a  platform  in  the 
Gulf  of  Mexico  to  St.  James,  Louisiana, 
under  a  non-arm 's-length  transportation 
contract  with  its  affiliate.  The  actual 
costs  of  transporting  production  under 
§  206.111  is  $0.50  per  barrel.  The 
average  of  the  daily  spot  prices  at  St. 
James  is  S20.00  per  barrel  for  deliveries 
during  the  production  month.  The  value 
of  Company  A's  production  at  the  lease 
is  $19.50  ($20.00— $0.50)  per  barrel. 

Proposfid  paragraph  (d)(1)  covers 
situations  where  you  cannot  use 


paragraphs  (a),  (b),  or  (c)  of  §  206.113. 
To  arrive  at  the  royalty  value,  you 
would  adjust  the  index  price  by  the 
elements  described  in  S  206.112(b),  (c), 
and  (e).  For  example,  Company  A 
transports  its  production  from  a  lease  in 
the  GuU  of  Mexico  through  its  own 
pipeline  to  an  MMS-recognized 
aggregation  point.  Company  A's  actual 
costs  of  transportation  bam  the  lease  to 
the  aggregation  point  are  $0.10  per 
barrel.  Company  A  then  enters  into  an 
exchange  agreement  with  its  affiliate. 
After  the  exchange.  Company  A  refines 
the  oil  so  that  it  must  value  the  oil  using 
§  205.103.  The  MMS-published 
differential  from  the  aggregation  point  to 
the  market  center  is  $0.50  per  barrel. 
The  average  of  the  daily  mean  spot 
prices  for  St.  James  (the  market  center 
nearest  the  lease  with  crude  oil  most 
similar  in  quality  to  Company  A's  oil) 
is  $20.00  per  barrel  for  deliveries  during 
the  production  month.  The  value  of 
Company  A's  production  at  the  lease  is 
$19.40  ($20.00— $0.50— $0.10)  per 
barrel. 

MMS  requests  any  comments  you 
may  have  regarding  the  specific 
permissible  adjustments  and 
transportation  allowances  under 
different  oil  dis[>osal  situations. 

Proposed  Section  206. 114     What  if  I 
Believe  the  Mh4S-PubIished  Location/ 
Quality  Differential  is  Unreasonable  in 
My  Circumstances? 

This  section  would  include  the 
substance  of  §  206.105(c)(4)  of  the 
January  1997  proposed  rule.  It  would 
provide  that  MMS  may  approve  an 
alternate  location/quality  diffierential  if 
you  can  show  that  the  MMS-calculated 
differential  under  §  206.112(b)  of  this 
further  supplementary  proposed  rule  is 
unreasonable  given  your  circiunstances. 
However,  we  propose  to  eliminate  the 
details  of  filing  such  a  request  as  listed 
in  the  January  1997  pro;>osed  rule. 
Some  of  these  details  were  confusing 
and  some  were  imnecessary  because 
they  are  covered  in  other  parts  of  MMS's 
regulations.  We  believe  it  suffices  to 
simply  provide  you  an  opportunity  to 
request  an  alternate  diffiarential.  Please 
provide  us  any  comments  you  may  have 
regarding  such  requests. 

Note  also  that  MMS  proposes  to 
entirely  eliminate  §  206.105(c)(5),  (c)(6). 
and  (c)(7)  of  the  January  1997  proposed 
rule,  lliey  refierred  to  publications  used 
to  make  index  price  adjustments  based 
on  spot  price  dJffiBrences  between  the 
index  pricing  point  and  the  market 
center.  Since  diis  adjustment  no  longer 
applies  in  the  further  supplementary 
proposed  rule,  we  have  removed  these 
paragraphs. 
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Proposed  Section  206. 115    How  Will 
MMS  Identify  Market  Centers  and 
Aggregation  Points? 

Proposed  §  206.115  is  §  206.105(c)(8) 
of  the  January  1997  proposed  rule  with 
only  minor  wording  changes.  In  the 
January  1997  prop<^ed  rule  preamble, 
MMS  Usted  market  centers  for  purposes 
of  the  rule.  That  list  included  Guernsey, 
Wyoming.  MMS  now  proposes  to 
eliminate  Guernsey  as  a  market  center 
for  the  reasons  given  earlier.  Also,  MMS 
has  attempted  to  refine  and  limit  the 
aggregation  points  identified  in  the 
January  1997  proposed  rule  to  better 
reflect  actual  locations  where  oil  is 
aggregated.  The  current  list  of  proposed 
aggregation  points  is  included  as 
.  Attachment  B  to  this  preamble.  We  note 
that,  as  this  further  supplementary 
proposed  rule  indicates,  we  would 
continue  to  refine  the  list  of  aggregation 
points  and  associated  market  centers. 
We  would  add  and  delete  aggregation 
points  as  experience  dictates.  This  will 
help  to  keep  the  location/quality/ 
transportation  adjustment  process 
realistic  and  current. 

Proposed  Section  206. 116  What  Are 
My  Reporting  Requirements  Under  an 
Arm's-LengjUi  Transportation  Contract? 

Proposed  §  206.116  is  §  206.105(c)(1) 
of  the  existing  rule  rewritten  in  plain 
English. 

Proposed  Section  206. 117    What  Are 
My  Reporting  Requirements  Under  a 
Non-Arm's-Len^  Transportation 
Contract? 

Proposed  Section  §  206.117  is 
§  206.105(c)(2)  of  the  existing  rule 
revmtten  in  plain  English,  except 
§  206.105(c)(2)(iv)  would  be  deleted  as 
described  in  the  January  1997  proposed 
rule  preamble. 

Proposed  Section  206.118    What 
Information  Must  I  Provide  To  Support 
Index  Pricing  Adjustments,  and  How  Is 
That  Information  Used? 

Proposed  §  206.118  includes  the 
substance  of  §  206.105(d)(3)  of  the 
January  1997  proposed  rule.  This 
section  describes  information  and  filing 
requirements  for  proposed  Form  MMS- 
4415.  The  previous  proposal  stated  that 
you  must  submit  information  on  all 
your  and  your  affiUates'  crude  oil 
production,  and  not  just  information 
related  to  Federal  lease  production. 
MMS  received  many  comments  aa  the 
form  filing  burden,  including  comments 
that  reporting  for  non-Federal  lease 
production  should  not  be  required. 
Consistent  with  its  other  attempts  to 
streamline  the  diffarential  process. 
MMS  proposes  to  limit  the  information 
required  on  Form  MMS-4415  to  that 


associated  with  production  from  Federal 
leases  only.  However,  we  reserve  the 
right  to  review  information  related  to 
your  non-Federal  production  under  30 
CFR  part  217.  We  clarified  this  point  in 
the  revised  instructions  included  with 
Fonn  MMS-4415.  Attachment  A.  We 
have  eliminated  other  reporting 
requirements  on  Form  MMS-4415  and 
revised  all  the  related  instructions  to 
clarify  the  information  required. 

MMS  also  received  various  conunents 
on  timing  of  submittal  of  Form  MMS- 
4415.  Some  commenters  believed  the 
information  should  be  submitted  more 
often  than  yearly  because  the 
differential  information  can  change 
rapidly.  Others  believed  that  differential 
changes  did  not  change  often  and  that 
MMS  should  require  Form  MMS-4415 
submittal  less  frequently.  On  balance. 
MMS  proposes  to  maintain  the 
submittal  frequency  at  once  a  year  as 
originally  proposed. 

Also,  in  its  written  comments,  one 
industry  organization  stated  that  few  of 
their  members  have  non-com[)etitive 
calls  that  are  exercised.  It  appears  that 
most  of  the  producers  who  would  be 
required  to  pay  on  index  prices  would 
be  doing  so  because  they  have  affiliates 
that  are  physically  moving  or 
exchanging  the  oil  to  market  centers.  If 
that  is  true,  they  would  be  able  to  use 
their  actual  differentials  and  would  not 
rely  on  MMS's  published  location 
differentials  derived  from  Form  MMS- 
4415  data.  MMS  requests  comments  on 
whether  this  is  a  fair  representation  and, 
if  so,  could  MMS  eliminate  Form  MMS- 
4415  entirely  and  deal  with  those  who 
don't  have  access  to  the  needed  data  on 
an  exception  basis? 

Proposed  Section  206. 119    What 
Interest  and  Assessments  Apply  if  I 
Improperly  Report  a  Transportation 
Allowance? 

Proposed  §  206.119  is  §  206.105(d)  of 
the  existing  rule  rewritten  in  plain 
EngUsh. 

Proposed  Section  206. 120    What 
Reporting  Adjustments  Must  I  Make  for 
Transportation  Allowances? 

Proposed  §  206.120  is  §  206.105(e)  of 
the  existing  rule  rewritten  in  plain 
English. 

Proposed  Section  206. 121    Are  Costs 
Allowed  for  Actual  or  Theoretical 
Losses? 

Proposed  §  206.121  is  §  206.105(f)  of 
the  existing  rule  rewritten  in  plain 
English,  except  the  refiarence  to  the 
Federal  Energy  Regiilatory  Commission 
or  State  regulatory  agency  approved 
tariffis  wotdd  be  deleted  as  described  in 


the  January  1997  proposed  rule 
preamble. 

Proposed  Section  206. 122    How  Are  the 
Royalty  Quantity  and  Quality 
Determined? 

Proposed  §  206.122  is  §  206.103  of  the 
existing  rule  rewritten  in  plain  English. 

Proposed  Section  206. 123    How  Are 
Operating  Allowances  Determined? 

Proposed  §  206.123  is  §  206.106  of  the 
existing  rule  rewritten  in  plain  English. 

Proposed  Change  to  30  CFR  208.4(b)(2) 

In  the  January  1997  proposed  rule, 
MMS  proposed  to  modify  the  ROC 
valuation  procedures  to  tie  them 
directly  to  MMS's  proposed  index 
pricing  provisions  less  a  location/ 
quality  differential  specified  in  the  RK 
contract.  MMS  has  decided  not  to 
proceed  with  this  approach.  Instead, 
MMS  is  considering  establishing  future 
RIK  pricing  terms  directly  within  the 
contracts  it  writes  with  RIK  program 
participants.  MMS's  goal  is  still  to 
achieve  pricing  certainty  in  RDC 
transactions.  But  because  of  its  revised 
plans,  MMS  is  dropping  its  proposed 
January  1997  change  to  30  CTR 
208.4(b)(2). 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  §601  et  seq.).  Approximately  600 
payors  pay  royalties  to  MMS  on  oil 
production  from  Federal  lands.  The 
majority  of  these  payors  are  considered 
small  businesses  under  the  Regulatory 
Flexibility  Act  definitions.  This  rule 
will  not  significantly  impact  a 
substantial  number  of  small  entities 
because  this  rule  does  not  add 
significant  or  costly  new  reporting 
requirements.  Only  the  integrated 
payors  with  either  a  refinery,  marketing 
capabiUty.  or  both  will  be  impacted.  As 
a  whole,  this  set  of  payors  is  primarily 
made  up  of  very  large  oil  companies 
with  over  500  employees.  Hie  proposed 
collection  of  information  will  likely  also 
impact  a  few  companies  with  less  than 
500  employees  (small  businesses  by  the 
Office  of  Management  and  Budget 
(0MB)  definitions).  However,  if  a 
company  is  small  and  they  engage  in 
very  few  contracts  where  oil  is 
exchanged,  they  have  less  information 
to  report.  We  estimate  that  smaller 
companies  (i.e.,  companies  with  less 
than  10  million  but  greater  than  one 
million  barrels  of  annual  domestic 
production,  which  included  3.5  Federal 
lessees  in  1996)  will  each  have 
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approximately  50  exchange  agreements 
to  review  to  identify  the  relevant 
contracts  needed  for  reporting  under 
this  proposed  rule.  Of  those  contracts, 
we  estimate  that  each  small  company 
will  have  to  report  on  5  exchange 
agreements.  We  estimate  that  the  burden 
for  a  small  company  is  29.25  hours 
including  20  hours  to  aggregate  the 
exchange  agreement  contracts  to  a 
central  location,  8  hours  to  sort  the 
exchange  agreement  contracts,  and  1^25 
additional  hours  to  extract  the  relevant 
information  and  complete  Form  MMS- 
4415  (V4  hour  to  complete  each  form). 
For  the  35  small  companies,  we  estimate 
that  the  burden  is  1,023.75  hours.  MMS 
believes  that  because  of  the  very  small 
number  of  companies  impacted  and  the 
relatively  small  costs  to  those 
companies  of  complying  with  the 
information  collection,  this  is  not 
significant  action. 

Unfunded  h4andates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  §  1502  ef  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  tribal, 
or  State  governments,  or  the  private 
sector. 

Fairness  Board  and  National 
Ombudsman  Program 

Your  comments  are  important  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  regional  fairness  boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
tvill  annually  evaluate  the  enforcement 
activities  and  rate  each  agencies 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  the 
enforcement  actions  of  MMS.  call  1- 
888-734-3247. 

£xeciitive  Order  J  2630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capiiile  of  interfannce  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12830,  Governmental 
Actions  and  Interference  with 
Constitutiixially  Protected  Property  . 
RighU. 

Executive  Order  12988 

The  Department  has  certified  to  0MB 
that  this  proposed  rule  meets  the 
applicable  civil  justice  reform  standards 
provided  in  sections  3(a)  and  3(bK2)  of 
this  Executive  Order. 


£:;irecutjve  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  this  rule  is  a  significant 
rule  under  this  Executive  Order  12866 
section  3(f)(4).  This  states  a  rule  is 
considered  a  significant  regulatory 
action  if  it  "Raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Onder."  The 
Department's  analysis  of  these  proposed 
revisions  to  the  oil  valuation  regulations 
indicate  these  changes  will  not  have  a 
significant  economic  effect,  as  defined 
by  section  3(f)(1)  of  this  Executive 
Order.  However,  the  Executive  Order 
12866  regulatory  compliance  and 
review  requirements  will  be  met  and  are 
available  upon  request.  MMS  estimates 
that  the  economic  impact  of  this  rule 
will  be  about  $66  million.  This  estimate 
is  based  on  a  comparison  of  royalty 
payments  received  bom  Federal 
onshore  and  ofEshore  leases  in  1996  to 
what  would  be  required  under  the 
proposed  rule.  The  analysis  was 
completed  for  each  of  the  three 
geographic  divisions  of  the  proposed 
rule.  Producers  without  refinery 
capacity  were  not  included  in  the 
analysis,  as  we  assumed  that  those 
payors  would  continue  to  value  their 
prodturtion  based  on  gross  proceeds 
received  under  an  arm's-length  contract. 
In  the  analysis,  we  compared  index 
prices  adjusted  for  location  and  quality 
to  prices  reported  on  Form  MMS-2014 
less  any  reported  transported 
allowances  to  arrive  at  the  overall  net 
gain  or  loss  associated  with  the 
proposed  rulemaking. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  OMB  for  review  and 
approval  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  biuden. 
MMS  invites  the  public  and  other 
Federal  agencies  to  comment  on  any 
aspect  of  the  reporting  burden.  Sulmiit 
your  comments  to  the  Office  of 
Information  and  Regulatory  Afbirs. 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  Washington. 
D.C.  20503.  Send  copies  of  your 
comments  to  Minerus  Management 
Service.  Royalty  Management  Program. 
Rules  and  Procedures  Staff.  P.O.  Box 
2S165.  MS  3021,  Denver.  Colorado 
80225-0165;  courier  address  is  Biiilding 
85,  Denver  Federal  Center.  Denver.  ' 
Colorado  80225:  e-Mail  address  is 
David_Gu2y9mms.gov. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 


information  after  30  days  from  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that   . 
time  period.  However.  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

Toe  information  collection  will  be  on 
new  Form  MMS-4415  titled  Oil 
Location  Differential  Report.  Part  of  the 
valuation  of  oil  not  sold  under  arm's- 
length  contract  relies  on  price  indices 
that  lessees  may  adjust  for  location/ 
quality  differences  between  the  market 
center  and  the  aggregation  point  or 
lease.  Federal  lessees  and  their  affiliates 
would  be  required  to  give  MMS  specific 
information  from  their  various  oil 
exchange  agreements  and  sales  contracts 
applicable  to  Federal  production.  From 
this  data  MMS  would  calculate  and 
publish  representative  location 
diffierentials  for  lessees'  use  in  reporting 
royalties  in  various  areas.  This  process 
would  introduce  certainty  into  royalty 
reporting.  Rules  establishing  the  use  of 
Form  MMS-4415  to  report  oil  location 
differentials  are  at  proposed  30  CFR 
206.118. 

The  number  of  exchange  agreement 
contracts  involving  aggregation  points 
and  market  centers  required  to  be 
reported  under  this  proposed  rule  is 
considerably  less  than  required  to  be 
reported  on  under  the  January  24. 1997, 
proposed  rule.  While  we  recognize  that 
the  initial  reporting  burden  will  still  be 
sizable,  it  is  reasonable  to  expect  that 
the  burden  in  succeeding  yeers  will  be 
less  because  of  efficiencies  gained  in  the 
initial  filing  of  Form  MMS-441S.  Our 
estimate  is  for  the  initial  reporting 
burden  and  is  based  upon  review  of 
comments  from  indusdy  from  the 
initial,  supplemental  and  further 
supplementary  proposed  rulemakings, 
comments  at  public  meetings  and 
comments  at  the  MMS  wor^hops  held 
in  October  1997  and  consultation  with 
MMS  auditors  about  their  review  of 
exchange  agreement  contracts  that  they, 
have  examined  in  their  recent  work. 

While  MMS  requires  that  only 
aggregation  point  to  market  center 
exchuige  a^eement  contracts  be 
reported,  we  anticipate  that  companies 
will  have  to  smt  through  their  exchange 
agreement  contracts  before  the  relevant 
exchange  agreement  contracts  can  be 
compiled  and  the  required  information 
extracted  and  reported.  Almost  all 
Federal  lessees  who  will  be  required  to 
file  this  exchange  agreement  contract 
information;  that  is,  exchanges  between 
aggregation  points  and  maikiat  centers, 
vrill  have  annual  total  (Federal  and  non- 
Federal)  domestic  production  in  excess 
of  one-million  barrels  of  crude  oil;  fifty- 


nine  (59)  lessees  had  annual  total 
domestic  production  in  excess  of  one- 
million  barrels  of  crude  oil  in  1996. 

We  estimate  that  a  large  company,  i.e.. 
a  company  with  over  30  million  barrels 
annual  domestic  production  (13  Federal 
lessees).  %viU  have  approximately  1.000 
exchange  agreement  contracts  that  they 
will  have  to  review  in  order  to  identify 
the  relevant  contracts  needed  for 
reporting  piuposes  under  this  proposed 
rule.  We  estimate  that  a  large  company 
will  have  to  report  on  100  exchange 
agreement  contracts  following  a  review 
of  all  of  the  company's  exchange 
agreement  contracts.  We  estimate  that 
the  burden  associated  with  fulfilling  the 
information  collection  requirements  of 
this  proposed  rule  for  a  larger  company 
is  185  hours.  The  burden  hour  estimate 
of  185  hours  includes  80  hours  to 
aggregate  the  exchange  agreement 
contracts  to  a  central  location,  80  hours 
to  sort  the  exchange  agreement 
contracts,  and  25  additional  hours  to 
extract  the  relevant  information  and 
complete  Form  MMS-441S  [V*  hour  to 
complete  each  form).  For  13  larger 
companies,  we  estimate  that  the  burden 
is  2,405  hours  (185  hours  x  13  larger 
companies);  using  a  per  hour  cost  of 
$35,  we  estimate  the  cost  is  $84,175. 

We  estimate  that  a  mid-sized 
company,  i.e..  a  company  with  between 
10  and  30  million  barrels  annual 
domestic  production  (11  Federal 
lessees),  will  have  approximately  250 
exchange  agreement  contracts  that  they 
will  have  to  review  in  order  to  identify 
the  relevant  exchange  contracts  needed 
for  reporting  purposes  under  this 
proposed  rule.  We  estimate  that  a  mid- 
sized company  will  have  to  report  on  25 
exchange  agreement  contracts  following 
a  review  of  all  of  the  company's 
exchange  agreement  contracts.  We 
estimate  that  the  burden  associated  with 
fulfilling  the  information  collection 
requirements  of  this  proposed  rule  for  a 
mid-sized  company  is  106.25  hours.  The 
burden  hoiu-  estimate  of  106.25  hours 
includes  60  hours  to  aggregate  the 
exchange  agreement  contracts  to  a 
central  location.  40  hours  to  sort  the 
exchange  agreement  contracts,  and  6.25 
edditional  hours  to  extract  the  relevant 
information  and  complete  Form  MMS- 
4415  (V4  hour  to  complete  each  form). 
For  11  mid-sized  companies,  we 
estimate  that  the  burden  is  1168.75 
hoius  (106.25  hours  x  11  mid-sized 
compaiues);  using  a  per  hour  cost  of 
$35.  we  estimate  the  cost  is  $40,906.25. 

We  estimate  that  a  small  company, 
i.e.,  a  company  with  less  than  10  bureis 
annual  dome^c  production  (35  Federal 
lessees),  will  have  approximately  50 
exchange  agreement  contracts  tbat  they 
will  have  to  review  in  order  to  identify 


the  relevant  exchange  agreement 
contracts  needed  for  reporting  purposes 
under  this  proposed  rule.  We  estimate 
that  a  small  company  will  have  to  report 
on  5  exchange  contracts  follo%ving  a 
review  of  all  of  the  company's  exchange 
agreement  contracts.  We  estimate  that 
the  burden  associated  with  fulfilling  the 
information  collection  requirements  of 
this  proposed  rule  for  a  smaller 
company  is  29.25  hours.  The  burden 
hour  estimate  of  29.25  hours  includes 
20  hours  to  aggregate  the  exchange 
agreement  contracts  to  a  central 
location.  8  hours  to  sort  the  exchange 
agreement  contracts,  and  1.25  additional 
hours  to  extract  the  relevant  information 
and  complete  Form  MMS-4415  (V4  hour 
to  complete  each  form).  For  35  smaller 
companies,  we  estimate  that  the  burden 
is  1023.75  hours-(29.25  hours  x  35  larger 
companies);  using  a  per  hour  cost  of 
$35.  we  estimate  the  cost  is  $35331.25. 

We  estimate  that  the  total  burden  for 
all  respondents  is  4.597.5  hours.  We 
estimate  that  the  cost  to  the  respondents 
for  this  information  collection  is 
$160,912.50. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995.  section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information,  and  are 
inviting  your  comments.  Is  this 
information  collection  necessary  for  us 
to  profterly  do  our  job?  Have  we 
accurately  estimated  the  public's  burden 
for  responding  to  this  collection?  Can 
we  enhemce  the  quality,  utility,  and 
clarity  of  the  information  we  collect? 
Can  we  lessen  the  burden  of  this 
information  collection  on  the 
respondents  by  using  automated 
collection  techiuques  or  other  forms  of 
information  technology? 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviromnent.  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  $  4332(2KC))  is  not 
required. 

V.  Request  for  Conunents 

You  should  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposal  to  the  location  identified  in  the 
AOORESSES  section  of  this  notice.  You 
must  submit  your  comments  on  or 
before  the  date  identified  in  the  DATES 
section  of  this  notice. 


List  of  Subjects  30  CFR  Parts  206  and 
208 

Coal,  Continental  shelf,  Geothermal 
energy,  Govenunent  contracts,  Indians- 
lands,  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands— mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  29, 1997. 
Bod  AraMtron^ 

Assistant  Secretary— Land  and  hivaerals 
Management. 

For  the  reasons  given  in  the  preamble. 
MMS  proposes  to  amend  subpart  C  of 
part  206  in  Title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  206— PRODUCT  VALUATION 

Subpert  C— Federal  Oil 

206.100  What  is  the  purpose  of  this 
subpart? 

206.101  Definitions. 

206.102  How  do  I  calculate  royalty  value 
for  oil  that  I  or  my  affiliate  sell  under  an 
arm's-length  contract? 

206.103  How  do  I  value  oil  that  I  caimot 
value  under  S  206.102? 

206.104  What  index  price  publications  are 
acceptable  to  MMS? 

206.105  What  records  must  I  keep  to 
support  my  calculations  of  value  under 
this  subpart? 

206.106  yNhai  are  my  responsibilities  to 
place  production  into  marketable 
condiUon  and  to  market  production? 

206.107  What  valuation  guidance  can  MMS 
give  me? 

206.108  Does  MMS  protect  information  I 
provide? 

206.109  When  may  I  take  a  transpcKtation 
allowance  in  determining  value? 

206.110  How  do  I  determine  a 
transportation  allowance  under  an  arm's- 
length  transportation  contract? 

206.111  How  do  I  determine  a 
transportation  allowance  under  a  non- 
arm's-length  transportation  arrangement? 

206.112  What  adjustments  and 
transportation  allowances  could  apply 
when  I  value  oil  using  index  pricing? 

206. 113  Which  adjustments  and 
transportation  allowances  may  I  use 
when  I  value  oil  using  index  pricing? 

206.114  What  if  I  believe  the  MMS- 
published  location/quality  differential  is 
unreasonable  in  my  circumstances? 

206.115  How  will  MMS  identify  market 
centers  and  aggregation  points? 

206.116  What  are  my  reporting 
requirements  under  an  arm's-lo^gth 
tianq>ortation  contract? 

206.117  What  are  my  reporting 
requirements  under  a  non-arm's-length 
transportation  contract? 

206.118  What  information  must  I  provide  to 
support  index  pricing  adjustments,  and 
how  is  that  information  used? 

206.119  What  interest  and  assessments 
apply  if  I  improperly  report  a 
transportation  allowance? 

206.120  What  reporting  adjustments  must  I 
make  for  transportation  allowances? 
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206.121  Are  costs  allowed  fin-  actual  or 
thaoretical  losses? 

206. 1 22  How  are  the  royalty  quantity  and 
quality  determined? 

206.123  How  are  operating  allowances 
determined? 

Authnily:  5  U.S.C  301  et  seq.;  25  U.S.C 
396  et  seq..  396a  et  seq..  2101  et  seq.;  30 
U.S.C  181  et  seq..  351  et  seq..  1001  et  seq.. 
1701  et  seq.:  31  U.S.C.  9701. 43  U.S.C  1301 
et  seq..  1331  et  seq..  and  1801  et  seq. 

f20«.100    WtMttattMpurpoasoriMs 


(a)  This  subpart  applies  to  all  oil 
produced  from  Federal  oil  and  gas 
leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS).  It  explains 
how  you  as  a  lessee  must  calculate  the 
value  of  production  for  royalty  purposes 
consistent  with  the  mineral  leasing 
laws,  other  applicable  laws,  and  lease 
terms.  If  you  are  a  designee  and  if  you 
dispose  of  production  on  behalf  of  a 
lessee,  the  terms  "you"  and  "your"  in 
this  subpart  refer  to  you.  If  you  are  a 
designee  and  only  report  for  a  lessee, 
and  do  not  dispose  of  the  lessee's 
production,  references  to  "you"  and 
"your"  in  this  subpart  refer  to  the  lessee 
and  not  the  designee.  Accordingly,  you 
as  a  designee  must  determine  and  report 
royalty  value  for  the  lessee's  oil  by 
applying  the  rules  in  this  subpart  to  the 
lessee's  disposition  of  its  oil. 

(b)  This  subpart  does  not  apply  in 
three  sittiati<ms.  If  the  regulations  in  this 
subpart  ore  inconsistent  with  a  Federal 
statute,  a  settlement  agreement  between 
the  United  States  and  a  lessee  resulting 
from  administrative  or  judicial 
litigation,  or  an  express  provision  of  an 
oil  and  gas  lease  subject  to  this  subpart, 
then  the  statute,  settlement  agreement, 
or  lease  provision  will  govern  to  the 
extent  of  the  inconsistency. 

(c)  MMS  may  audit  and  adjust  all 
royalty  payments. 


faot.101 

The  following  definitions  apply  to 
this  subpart: 

Aviate  means  a  person  who  owns,  is 
owned  by.  or  is  under  common 
ownership  with  another  person  to  the 
extent  of  10  percent  or  more  of  the 
voting  securities  of  an  entity,  interest  in 
a  partnership  or  joint  venture,  or  other 
forms  of  ownership.  MMS  may  require 
the  lessee  to  certify  the  percentage  of 
ownership.  Aside  frtnn  the  percentage 
ownership  criteria,  relatives,  either  by 
blood  or  by  marriage,  are  affiliates. 

Aggregation  point  means  a  central 
point  where  pitxluction  is  aggregated  for 
shipment  to  market  centers  or  refineries. 
It  includes,  but  is  not  limited  to, 
blending  and  storage  Csdlitiea  and 
connectioos  where  pipelines  join. 
Pipeline  terminations  at  refining  centers 


also  are  classified  as  aggregation  points. 
MMS  periodically  willpublish  in  the 
Feifcnral  lagister  a  list  of  aggregation 
points  and  associated  raari^  centers. 

Area  means  a  geographic  ragion  at 
least  as  large  as  the  limits  of  an  oil  field, 
in  which  oil  has  similar  quality, 
economic,  and  legal  characteristics. 

Ann's-length  contmct  means  a 
contract  or  agreement  between 
independent  persons  who  are  not 
affiliates  and  who  have  opposing 
economic  interests  regarding  that 
contract.  To  be  consiowred  arm's  length 
for  any  production  month,  a  contract 
must  satisfy  this  definition  for  that 
month,  as  well  as  when  the  contract  was 
executed. 

Audit  means  a  review,  conducted 
imder  generally  accepted  accoxmting 
and  auditing  standards,  of  royalty 
payment  compliance  activities  of 
lessees,  designees  or  other  persons  who 
pay  royalties,  rents,  or  bonuses  on 
Feder^  leases. 

BLM  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Competitive  crude  oil  call  means  a 
crude  oil  call  that  contains  a  clause 
tMsing  the  price  on  what  other  parties 
are  willing  to  ccmipetitively  bid  to 
purchase  the  production. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  prtxxssing.  Condensate 
is  the  mixtiue  of  liquid  hydrocarbons 
resulting  frt>m  condensation  of 
petroleum  hydrocarbons  existing 
initially  in  %  gaseous  phase  in  an 
underground  reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions,  between  two  or  more  persons, 
that  is  enforceable  by  law  and  that  with 
due  consideration  creates  an  obligation. 

Crude  oil  call  means  the  right  of  one 
person  to  buy,  at  its  option,  all  or  a  part 
of  the  second  person's  oil  production 
fit>m  an  oil  and  gas  property.  This  right 
generally  arises  as  a  condition  of  the 
sale  or  farmout  of  that  property  from  the 
first  person  to  the  second,  or  as  a  result 
of  other  transactions  between  them.  The 
price  basis  may  be  specified  when  the 
prooOTty  is  sold  or  farmed  out. 

Designee  means  the  person  the  lessee 
designates  to  report  and  pay  the  lessee's 
royalties  for  a  lease. 

Exchange  agreement  means  an 
agreement  where  one  person  agrees  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for  oil 
deliveries  at  another  location.  Exchange 
agreements  may  or  may  not  specify 
prices  for  the  oil  involved.  They 
frequently  specify  dollar  amounts 
reflecting  location,  quality,  or  other 


differentials.  Exchange  agreements 
include  buy /sell  agreements,  which 
specify  prices  to  be  paid  at  eadi 
exchange  point  and  may  appear  to  be 
tvro  separate  sales  within  die  same 
agreement. 

Field  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reservoirs  and  encompassing  at 
least  the  outermost  boimdaries  of  all  oil 
and  gas  acciunulations  known  within ' 
those  reservoirs,  vertically  projected  to 
the  land  surface.  State  oil  and  gas 
regulatory  agencies  usually  name 
onshore  fields  and  designate  their 
official  boundaries.  MMS  names  and 
designates  boundaries  of  OCS  fields. 

Gathering  means  the  movement  of 
lease  production  to  a  oentral 
accumulation  or  treatment  point  on  the 
lease,  unit,  or  communitized  area,  or  to 
a  central  acctunulation  or  treatment 
point  off  the  lease,  unit,  or 
communitized  area  that  BLM  or  MMS 
approves  for  onshore  and  offithore 
leases.  req)ectively. 

Ckoss  proceeds  means  the  total 
monies  and  other  consideration 
accruing  for  the  disposition  of  oil 
produced.  Ooss  proceeds  include,  but 
are  not  limited  to.  the  following 
examples: 

(1)  Payments  for  services  such  as 
ddiydration,  mailceting.  measurement, 
or  gathering  which  the  lessee  must 
perform  at  no  cost  to  the  Federal 
Government; 

(2)  The  value  of  services,  such  as  salt 
water  disposal,  that  the  producer 
normally  performs  but  that  the  buyer 
performs  on  the  producer's  behalf: 

(3)  Reimbursements  for  harboring  or 
teilninaling  faes; 

(4)  Tax  reimbursements,  even  though 
the  Federal  royalty  interest  may  be 
exempt  frt)m  taxation; 

(5)  Payments  made  to  reduce  or  buy 
down  the  pxirchase  price  of  oil  to  be 
produced  in  later  periods,  by  allocating 
such  payments  over  the  production 
whose  price  the  payment  reduces  and 
including  the  allocated  amounts  as 
proceeds  for  the  production  as  it  occurs; 
and 

(6)  Monies  and  all  other  consideration 
to  which  a  seller  is  contractually  or 
legally  entitied,  but  does  not  seek  to 
collect  through  reasonable  efforts. 

Index  priang  means  using  NYMEX 
fiitiires  prices,  Alaska  North  Slope 
(ANS)  crude  oil  spot  prices,  or  other 
appropriate  crude  oil  spot  prices  for 
royalty  valuaticm. 

Index  pricing  point  means  the 
physical  location  whera  an  index  price 
it  established  in  an  MMS-approved 
publication. 

Lease  means  any  contract.  jHofit-diare 
amngement.  joint  ventiue.  or  other 


agreemflnt  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of,  or 
removal  of  oil  or  gas  products — or  the 
land  area  covered  by  that  authorization, 
whichevOT  the  context  requires. 

Lessee  means  any  person  to  whom  the 
United  States  issues  an  oil  and  gas  lease, 
an  assignee  of  all  or  a  part  of  the  record 
tide  interest,  or  any  person  to  whom 
operating  ri^ts  in  a  lease  have  been 
assigned. 

Load  oil  means  any  oil  used  in  the 
operation  of  oil  or  gas  wells  for  wellbore 
stimidation.  woricover.  chemical 
treatment,  or  production  purposes.  It 
does  not  include  oil  used  at  tne  surface 
to  place  lease  production  in  marketable 
condition. 

Location  differential  means  the  value 
difference  for  oil  at  two  different  points. 

Markei  center  means  a  major  point 
MMS  recognizes  for  oil  sales,  refining, 
or  transshipment.  Market  centers 
generally  are  locations  where  MMS- 
approved  publications  publish  oil  spot 
prices. 

h4arketable  condition  means  oil 
sufficientiy  free  from  impurities  and 
otherwise  in  a  condition  a  purchaser 
will  accept  under  a  sales  contract 
typical  for  the  field  or  area. 

Minimum  royalty  means  that 
minimum  amoimt  of  annual  royalty  the 
lessee  must  pay  as  specified  in  the  lease 
or  in  applic^le  leasing  regulations. 

Mt^-apfHwed  publication  means  a 
publication  MMS  approves  for 
determining  NYMEX  prices.  ANS  or 
other  spot  prices,  or  location 
diffarentiau. 

Netting  means  reducing  the  reported 
sales  value  to  account  for  transportation 
instead  of  reporting  a  transportation 
allowance  as  a  separate  line  on  Form 
MMS-2014. 

Non-competitive  crude  oil  call  means 
a  crude  oil  call  that  does  not  contain  a 
clause  basing  the  price  on  what  other 
parties  are  willing  to  competitively  bid 
to  purchase  the  production. 

NYMEX  means  the  New  York 
Mercantile  Exchange. 

Oil  means  a  mixture  of  hydrocarbons 
that  existed  in  the  liquid  phase  in 
natural  imderground  reservoirs,  remains 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
ncilities.  and  is  marketed  or  used  as  a 
liqtiid.  Condensate  recovered  in  lease 
separators  or  field  facilities  is 
considered  oil. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands  lying  seaward  and 
outside  of  die  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Sulmierged  Lands  Act  (43  U.S.C 
1301)  and  of  which  the  subsoil  and 


seabed  appertain  to  the  United  States 
and  are-sid)ject  to  its  jurisdiction  and 
control. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Prompt  month  means  the  nearest 
month  for  M^ch  NYMEX  futures  are 
traded  on  any  given  day.  Futures  trading 
terminates  at  the  close  of  business  on 
the  third  business  day  before  the  25th 
calendar  day  of  the  month  preceding  the 
delivery  month.  For  example,  if 
November  25  is  a  Tuesday,  fritures 
trading  for  the  prompt  month  of 
December  would  end  November  20,  the 
third-previous  business  day.  Trading  for 
the  December  prompt  month  would 
b^in  October  23.  the  day  following  the 
end  of  trading  for  the  November  prompt 
month. 

Quality  differential  means  the  value 
difference  between  two  oils  due  to 
differences  in  their  API  gravity,  sulfur 
content,  viscosity,  metals  content,  and 
other  quality  factors. 

Rocky  Mountain  Area  means  the 
States  of  Colorado.  Montana,  North 
Dakota.  South  Dakota.  Utah,  and 
Wyoming. 

Sale  means  a  contract  between  two 
persons  where: 

(1)  The  seller  unconditionally 
transfers  title  to  the  oil  to  the  buyer.  The 
seller  may  not  retain  any  related  rights 
such  as  the  right  to  buy  back  similar 
quanUties  of  oil  from  the  buyer 
elsewhere; 

(2)  The  buyer  pays  money  or  other 
consideration  for  the  oil;  and 

(3)  The  parties'  intent  is  for  a  sale  of 
the  oil  to  occur. 

Spot  price  means  the  price  under  a 
spot  sales  contract  where: 

(1)  A  seller  agrees  to  sell  to  a  buyer 
a  specified  amount  of  oil  at  a  specified 
price  over  a  specified  period  of  short 
duration; 

(2)  No  cancellation  notice  is  required 
to  terminate  the  sales  agreement;  and 

(3)  There  is  no  obligation  or  implied 
intent  to  continue  to  sell  in  subsequent 
periods. 

Tendering  program  means  a  company 
offer  of  a  portion  of  its  crude  oil 
production  from  a  field,  area,  or  other 
geographical/physical  unit  for 
competitive  bidding. 

Transportation  allowance  means  a 
deduction  in  determining  royalty  value 
for  the  reasonable,  actual  costs  of 
moving  oil  to  a  point  of  sale  or  delivery 
off  the  lease,  imit  area,  or  communitized 
area.  The  transportatim  allowance  does 
not  include  gatnering  costs. 


f2(».10S    Howtfoti 
for  oil  that  I  or  my  I 
ai  III  a4en9lh  contractT 

(a)  The  value  of  oil  under  paragraphs 
(a)(1)  through  (4)  of  this  section  is  the 
gross  proceeds  accruing  to  the  seller 
under  the  arm's-length  contract,  less 
applicable  allowances  determined 
under  this  subpart.  See  paragraph  (c)  of 
this  section  for  exceptions.  Use  this 
paragraph  to  value  oil  that: 

(ifYou  sell  under  an  arm's-length 
sales  contract; 

(2)  You  sell  or  transfar  to  your  affiliate 
and  that  affiliate,  or  another  affiliate, 
then  sells  the  oil  imder  an  arm's-length 
contract; 

(3)  You  sell  or  transfer  to  another 
person  imder  a  non-aim 's-length 
contract  and  that  p>erson,  or  an  affiliate 
of  that  person,  sells  the  oil  under  an 
arm's-length  contract:  or 

(4)  You  sell  in  the  exercise  of  a 
competitive  crude  oil  call. 

(b)  If  oil  valued  under  paragraphs 
(a)(2)  or  (a)(3)  of  this  section  is  sold 
under  multiple  arm's-length  contracts, 
the  value  of  the  oil  is  the  volimie- 
weighted  average  of  the  values 
established  under  this  section  for  each 
contract. 

(c)  This  paragraph  contains 
exceptions  to  the  valuation  nde  in 
paragraph  (a)  of  this  section.  Apply 
these  exceptions  on  an  individual 
contract  basis. 

(1)  If  MMS  determines  that  any  arm's- 
length  sales  contract  does  not  reflect  the 
total  consideration  actually  transferred 
either  directiy  or  indirecUy  frx>m  the 
buyer  to  the  seller,  MMS  may  require, 
that  you  value  the  oil  sold  under  that 
contract  either  under  §  206.103  or  at  the 
total  consideration  received. 

(2)  You  must  value  the  oil  imder 

§  206.103  if  MMS  determines  that  the 
value  under  paragraph  (a)  of  this  section 
does  not  reflect  the  reasonable  value  of 
the  production  due  to  either 

(ij  Misconduct  by  or  between  the 
parties  to  the  arm's-length  contract;  or 

(ii)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor. 

(3)  You  must  use  §  206.103  to  value 
oil  disposed  of  under  an  exchange 
agreement.  However,  if  you  enter  into 
one  or  more  arm's-length  exchange 
agreements,  and  following  those 
exchanges  you  dispose  of  the  oil  in  a 
transaction  to  which  paragraph  (a)  of 
this  section  applies,  then  you  must 
value  the  oil  under  paragraph  (a)  of  this 
section.  Adjust  that  value  for  any 
location  or  quality  differential  or  other 
adjustments  you  received  or  paid  under 
the  arm's-lei^^  exchange  agreement(s). 
But  if  MMS  determines  that  any  arm's- 
length  exchange  agreement  does  not 
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reflect  reasonable  location  or  quality 
differentials,  MMS  may  require  jrou  to 
value  the  oil  under  §  206.103. 

(4)  You  must  use  §  206.103  to  value 
oil  disposed  of  in  tlie  exercise  of  a  non- 
competitive crude  oil  call. 

(d)  What  else  must  I  do  if  I  value  oil 
under  paragraph  (a)? 

(1)  You  must  be  able  to  demonstrate 
that  a  contract  or  exchange  agreement  is 
an  arm's-length  contract  or  exchange 
agreement. 

(2)  MMS  may  require  you  to  certify 
that  arm's-length  contract  provisions 
include  all  of  the  consideration  the 
buyer  must  pay,  eitber  directly  or 
indirectly,  for  the  oil. 

(3)  You  must  base  value  on  the 
highest  price  the  seller  can  receive 
through  legally  enforceable  claims 
under  the  contract.  If  the  seller  fails  to 
take  proper  or  timely  action  to  receive 
prices  or  benefits  it  is  entitled  to,  you 
must  pay  royalty  at  a  value  based  upon 
that  obtainable  price  or  benefit.  If  the 
seller  makes  timely  application  for  a 
price  increase  or  benefit  allowed  under 
the  contract  but  the  purchaser  refuses, 
and  the  seller  takes  reasonable 
documented  measures  to  force 
purchaser  compliance,  you  will  owe  no 
additional  royalties  unless  or  until  the 
seller  receives  monies  or  consideration 
resulting  from  the  price  increase  or 
additional  benefits.  This  paragraph  will 
not  permit  you  to  avoid  your  royalty 
payment  obligation  where  a  purchaser 
fails  to  pay,  pays  only  in  part,  or  pays 
late.  Any  contract  revisions  or 
amendments  that  reduce  prices  or 
benefits  to  which  the  seller  is  entitled 
must  be  in  %vriting  and  signed  by  all 
parties  to  the  arm's-length  contract 

|20t.l03    How  do  I  valua  oil  that  I  cannot 
nelua  under  f  208.1027 

This  section  explains  how  to  value  oil 
that  you  may  not  value  under  §206.102. 

(a)  Production  from  leases  in 
California  or  Alaska.  Value  is  the 
average  of  the  daily  mean  Alaska  North 
Slope  (ANS)  spot  prices  published  in 
any  MMS-approved  publication  during 
the  calendar  month  preceding  the 
production  month.  "To  calculate  the 
daily  mean  spot  price,  average  the  daily 
high  and  low  prices  for  the  month  in  the 
selected  publication.  Use  only  the  days 
and  corresponding  spot  prices  for  which 
such  prices  are  published.  You  must 
adjiist  the  value  for  applicable  location 
and  quality  differentials,  and  you  may 
adjust  it  for  transportation  costs,  under 
§§  206. 1 12  and  206. 1 1 3  of  this  subpart. 

(b)  Production  from  leases  in  the 
Bocky  Mountain  Area.  Value  your  oil 
under  the  first  applicable  of  the 
following  paragraphs: 


(1)  If  you  have  an  MMS-approved 
tendering  program,  the  value  of 
production  from  leases  in  the  area  the 
tendering  program  coven  is  the  highest 
price  bid  for  tendered  volumes.  You 
must  ofiiar  and  sell  at  least  33  VS  percent 
of  your  production  from  both  Federal 
and  non-Federal  leases  in  that  area 
under  your  tendering  program.  You  also 
must  receive  at  least  three  bids  for  the 
tendered  volumes  from  bidders  who  do 
not  have  their  own  tendering  programs 
that  cover  some  or  all  of  the  same  area. 
MMS  will  provide  additional  criteria  for 
approval  of  a  tendering  program  in  its 
"Oil  and  Gas  Payor  Handbook." 

(2)  Value  is  the  voltune-weighted 
average  gross  proceeds  accruing  to  the 
seller  under  you  or  your  affiliates' 
arm's-length  contracts  for  the  purchase 
or  sale  of  production  from  the  fiel(|  or 
area  during  the  production  month.  The 
total  volume  purchased  or  sold  under 
those  contracts  must  exceed  50  percent 
of  your  and  your  affiliates'  production 
bom  both  Federal  and  non-Federal 
leases  in  the  same  field  or  area  during 
that  month. 

(3)  Value  is  the  average  of  the  daily 
NYMEX  fiitures  settle  prices  at  Gushing, 
Oklahoma,  for  the  light  sweet  crude  oil 
contract  for  the  prompt  month  that  is  in 
effect  on  the  first  day  of  the  month 
preceding  the  production  month.  Use 
only  the  days  and  corresponding 
NYMEX  prices  for  which  such  prices 
are  published.  You  must  adjust  the 
value  for  applicable  location  and  quality 
differentials,  and  you  may  adjust  it  for 
transportation  costs,  under  §§  206.112 
and  206.113  of  this  subpart. 

(4)  If  you  demonstrate  to  MMS's 
satisfaction  that  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  result  in  an 
unreasonable  value  for  yoiu*  production 
as  a  result  of  circumstances  regarding 
that  production,  the  MMS  Director  may 
establish  an  alternative  valuation 
method. 

(c)  Production  from  leases  not  located 
in  California,  Alaska,  or  the  Rocky 
Mountain  Area.  Value  is  the  average  of 
the  daily  mean  spot  prices — 

(1)  For  the  market  center  nearest  your 
lease  where  spot  prices  are  published  in 
an  MMS-approved  publication; 

(2)  For  the  crude  oil  most  similar  in 
quality  to  your  oil  (for  example,  at  the 
St.  James,  Louisiana,  market  center,  spot 
prices  are  published  for  both  Light 
Louisiana  Sweet  and  Eugene  Island 
crude  oils.  Their  quality  specifications 
differ  significantly):  and 

(3)  For  deliveries  during  the 
production  month.  Galculate  the  daily 
mean  spot  price  by  averaging  the  daily 
hish  and  low  prices  for  the  month  in  the 
■elected  publication.  Use  only  the  days 
and  corresponding  spot  prices  fw  which 


such  prices  are  published.  You  must 
adjust  the  value  for  applicable  location 
and  quality  difiiarentials.  and  3rou  may 
adjust  it  f<H-  transportation  costs,  imder 
§§206.112  and  206.113. 

(d)  If  MMS  determines  that  any  of  the 
index  prices  referenced  in  paragraphs 
(a),  (b).  and  (c)  of  this  section  are 
unavailable  or  no  longer  represent 
reasonable  royalty  value,  in  any 
particular  case.  MMS  majf  establish 
reasonable  royalty  value  baaed  on  other 
relevant  mattere. 

(e)  Wh(A  if  I  transport  my  oil  to  my 
refinery  and  believe  that  use  of  a 
particular  index  price  is  unreasonable? 

(1)  If  you  transpcHl  your  oil  directly  to 
your  or  your  affiliate's  refinery,  or 
exchange  your  oil  at  arm's  lei^ith  for  oil 
delivered  to  your  or  your  affiliate's 
refinery,  and  if  value  is  established 
imder  this  section  at  an  index  price,  and  . 
if  you  believe  that  use  of  the  index  price 
is  unreasonable,  you  may  apply  to  tne 
MMS  Director  for  approval  to  use  a 
value  representing  the  mariiet  at  the 
refinery. 

(2)  You  must  provide  adequate 
doctunentation  and  evidence 
demonstrating  the  market  value  at  the 
refinery.  T^a^  evidence  may  include, 
but  is  not  limited  to: 

(i)  Gosts  of  acquiring  other  crude  oil 
at  or  for  the  refinery: 

(ii)  How  adjustments  for  quality, 
location,  and  transportation  were 
factored  into  the  price  paid  for  other  oil; 

(iii)  Volumes  acquired  for  and  refined 
at  the  refinery:  and 

(iv)  Any  other  appropriate  evidence  or 
documentation  that  MMS  requires. 

(3)  If  the  MMS  Director  approves  a 
value  representing  market  value  at  the 
refinery,  you  may  not  take  an  allowance 
against  that  value  under  §§  206.112(c) 
and  206.113(b). 

§  206.104   What  Index  price  pubNcaUona 

•  te( 


1206.106    What 
Imy 


recofda  muat  I  kaap  to 
of 


(a)  MMS  periodically  will  publish  in 
the  Federal  Register  a  list  of  acceptable 
publications  based  on  certain  criteria, 
including  but  not  limited  to: 

(1)  Publications  buyers  and  sellers 
frequently  use: 

(2)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts: 

(3)  Publications  that  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
baaed  on  daily  surveys  of  buyers  and 
sellers  of  ANS  and  other  crude  oil;  and 

(4)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

(b)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(cj  MMS  will  reference  the  tables  you 
must  use  in  the  publications  to 
determine  the  associated  index  prices. 


If  you  determine  the  value  of  your  oil 
under  this  subpart,  you  must  retain  all 
data  relevant  to  the  determination  of 
royalty  value.  You  must  be  able  to  show 
how  you  calculated  the  value  you 
reported,  including  all  adjustments  for 
location,  quality,  and  transportation, 
and  how  you  complied  with  these  niles. 
Recordkeeping  requirements  are  found 
at  parts  207  and  217  of  this  title.  MMS 
may  review  and  audit  such  data,  and 
MMS  will  direct  you  to  use  a  different 
value  if  it  determines  that  the  reported 
value  is  inconsistent  with  the 
requirements  of  this  subpart 

§206.106    WhataramyreaponaibNMeato 
plaee  production  Into  martietaliie  condWon 
and  to  market  production? 

You  must  place  oil  in  marketable 
condition  and  market  the  oil  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor  at  no  cost  to  the  Federal 
Government  unless  otherwise  provided 
in  the  lease  agreement.  If  you  use  gross 
proceeds  imder  an  arm's-length  contract 
in  determining  value,  you  must  increase 
those  gross  proceeds  to  the  extent  that 
the  piirchaser,  or  any  other  person, 
provides  certain  services  that  the  seller 
normally  would  be  responsible  to 
perform  to  place  the  oil  in  marketable 
condition  or  to  market  the  oiL 

§206.107   What  valuation  guidanoe  can 
IMMSglvemeT 

You  may  ask  MMS  for  guidance  in 
determining  value.  You  may  propose  a 
valuation  method  to  MMS.  Submit  all 
available  data  related  to  your  proposal 
and  any  additional  information  MMS 
deems  necessary.  MMS  will  promptly 
review  your  proposal  and  provide  you 
with  a  non-binding  determination  of  the 
guidance  you  request. 

§206.106    Ooee  MMS  protect  InformMlonl 


Gertain  information  you  submit  to 
MMS  regarding  valuation  of  oil, 
including  transportation  allowances, 
may  be  exempt  from  disclosure.  To  die 
extent  applicable  laws  and  regulations 
permit,  MMS  will  keep  confidential  any 
data  you  submit  that  is  privileged, 
confidential,  or  otherwise  exempt  from 
disclosure.  All  requests  for  information 
must  be  submitted  under  the  Freedom 
of  Information  Act  regulations  of  the 
Department  of  the  Interior  at  43  CFR 
part  2. 


§206.100 

tranapo 

value? 


mayltaiiaa 

In  determining 


(a)  What  transportation  allowances- 
are  permitted  when  I  value  production 


based  on  gross  proceeds?  This 
paragraph  applies  when  you  value  oil 
under  §  206.102  based  on  gross  proceeds 
frt>m  a  sale  at  a  point  off  the  lease,  unit, 
or  communitized  area  where  the  oil  is 
produced,  anff  the  movement  to  the 
sales  point  is  not  gathwing.  MMS  will 
allow  a  deduction  for  the  reasonable, 
actual  costs  to  transport  oil  fi^om  the 
lease  to  the  point  off  the  lease  imder 
§§206.110  or  206.111,  as  applicable.  For 
offshore  leases,  you  may  take  a 
transportation  allowance  for  your 
reasonable,  actual  costs  to  transport  oil 
taken  as  royalty-in-kind  (RDC)  to  the 
delivery  point  specified  in  the  contract 
between  the  ROC  oil  purchaser  and  the 
Federal  Government.  However,  for 
onshore  leases,  you  may  not  take  a 
transportation  allowance  for 
transporting  oil  taken  as  RDC. 

(b)  iVhof  transportation  allowances 
and  other  adjustments  apply  when  I 
value  production  based  on  index 
pricing?  If  you  value  oil  using  an  index 
price  under  §  206.103,  MMS  mil  allow 
a  deduction  for  certain  costs  associated 
with  transporting  oil  as  provided  under 
§§206.112  and  206.113. 

(c)  Are  there  limits  on  my 
transportation  allowance? 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  your  transportation 
allowance  may  not  exceed  50  percent  of 
the  value  of  the  oil  as  determined  under 
this  subpart.  You  may  not  use 
transportation  costs  incurred  to  move  a 
particular  volume  of  production  to 
reduce  royalties  owed  on  production  for 
which  those  costs  were  not  incurred. 

(2)  You  may  ask  MMS  to  approve  a 
transportation  allowance  in  excess  of 
the  limitation  in  paragraph  (c)(1)  of  this 
section.  You  must  demonstrate  that  the 
transportation  costs  incurred  were 
reasonable,  actual,  and  necessary.  Your 
application  for  exception  (using  Form 
MMS-4393,  Request  to  Exceed 
Regulatory  Allowance  Limitation)  must 
contain  all  relevant  and  supporting 
documentation  necessary  for  MMS  to 
make  a  non-binding  determination.  You 
may  never  reduce  the  royalty  value  of 
any  production  to  zero. 

(d;  Must  I  allocate  transportation 
costs?  You  must  allocate  transportation 
costs  among  all  products  produced  and 
transported  as  provided  in  §§  206.110 
and  206.111.  You  must  express 
transportation  allowances  for  oil  as 
dollars  per  barrel. 

(e)  what  additional  payments  may  I 
be  liable  for?  If  MMS  determines  that 
you  took  an  excessive  transportation 
allowance,  then  you  must  pay  any 
additional  royalties  due,  plus  interest 
under  30  CFR  218.54.  You  also  could  be 
entitled  to  a  credit  with  interest  under 
applicable  rules  if  you  understated  your 


transportation  allowance.  If  you  take  a 
deduction  for  transportation  on  Form 
MMS-2014  by  improperly  netting  the 
allowance  against  the  sales  value  of  the 
oil  instead  of  reporting  the  allowance  as 
a  separate  line  item,  N^S  may  assess 
you  an  amount  under  §  206.119. 

§206.110   Howdoldetenninaa 


centrect? 

(a)  If  you  or  your  affiliate  incur 
transportation  costs  under  an  arm's- 
length  transportation  contract,  you  may 
claim  a  transportation  allowance  for  the 
reasonable,  actual  costs  incurred  for 
transporting  oil  under  that  contract, 
except  as  provided  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section.  You  must  be 
able  to  demonstrate  that  your  contract  is 
arm's  length.  Ybu  do  not  need  MMS 
approval  before  reporting  a 
transportation  allowance  for  costs 
incurred  under  an  arm's-length  contract. 

(1)  If  MMS  determines  that  the 
contract  reflects  more  than  the 
consideration  actually  transferred  either 
directly  or  indirectly  from  you  or  your 
affiliate  to  the  transporter  for  the 
transportation,  MMS  may  require  that 
you  calculate  the  transportation 
allowance  under  §  206.111. 

(2)  If  MMS  determines  that  the 
consideration  paid  under  an  arm's- 
length  transportation  contract  does  not 
reflect  the  reasonable  value  of  the 
transportation  due  to  either: 

(i)  Misconduct  by  or  between  the 
parties  to  the  arm's-length  contract;  or 

(ii)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor,  then  you  must  calculate  the 
transportation  allowance  under 
§206.111. 

(b)(1)  If  your  arm's-length 
transportation  contract  includes  more 
than  one  liquid  product,  and  the 
transportation  costs  attributable  to  each 
product  cannot  be  determined  from  the 
contract,  then  you  must  allocate  the 
total  transportation  costs  in  a  consistent 
and  equitable  maimer  to  each  of  the 
liquid  products  transported  in  the  same 
proportion  as  the  ratio  of  the  volume  of 
each  product  (excluding  waste  products 
which  have  no  value)  to  the  volume  of 
all  liquid  products  (excluding  waste 
products  which  have  no  value).  You 
may  not  claim  an  allowance  for  the 
costs  of  transporting  lease  production 
which  is  not  royalty-bearing  without 
MMS  approval  except  as  provided  in 
this  section. 

(2)  You  may  propose  to  MMS  a  cost 
allocation  method  on  the  basis  of  the 
values  of  the  products  transported. 
MMS  will  approve  the  method  unless  it 
is  not  consistent  with  the  purposes  of 
the  regulations  in  this  subpart. 
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(c)  If  your  arm '»- length  transportation 
contract  includes  both  gaseous  and 
liquid  products,  and  the  transportation 
costs  attributable  to  each  product  cannot 
be  determined  from  the  contract,  you 
must  propose  an  allocation  procedure  to 
MMS.  You  may  use  your  proposed 
procedure  to  calculate  a  transportation 
allowance  until  MMS  accepts  your  cost 
allocation.  You  must  submit  your  initial 
proposal,  including  all  available  data, 
within  3  months  after  the  last  day  of  the 
month  for  which  you  claim  a 
transportation  allowance. 

(d)  If  your  payments  for  transportation 
under  an  arm's-length  contract  are  not 
on  a  dollar-per-unit  basis,  you  must 
convert  whatever  consideration  is  paid 
to  a  dollar  value  eouivalent. 

(e)  If  your  arm's-length  sales  contract 
includes  a  provision  reducing  the 
contract  price  by  a  transportation  factor, 
MMS  will  not  consider  the 
transportation  factor  to  be  a 
transportation  allowance.  You  may  use 
the  transportation  factor  in  determining 
your  gross  proceeds  for  the  sale  of  the 
product.  You  must  obtain  MMS 
approval  before  claiming  a 
transportation  factor  in  excess  of  50 
percent  of  the  base  price  of  the  product. 

1201^111    HowdoliManninea 

untfaf  a  noiv 


Min'a  iMiylli  trwwpofliMon  afrenQMnenlr 

(a)  If  you  or  your  affiliate  have  a  non- 
arm's-length  transportation  contract  or 
no  contract,  including  those  situations 
where  you  or  your  affiliate  perform  your 
own  transportation  services,  calculate 
your  transportation  allowance  based  on 
the  reasonable,  actual  costs  provided  in 
this  section. 

(b)  Base  your  transportation 
allowance  for  non-arm's-Iength  or  no- 
contract  situations  on  your  or  your 
affiliate's  actual  costs  for  transportation 
during  the  reporting  period,  including 
operating  ana  maintenance  expenses, 
overhead,  and  either: 

(1)  Depredation  and  a  return  on 
undepreciated  capital  investment  under 
paragraph  (b)(4)(i)  of  this  section,  or 

(2)  A  cost  equal  to  the  initial  capital 
investment  in  the  transportation  system 
multiplied  by  a  rate  of  return  under 
paragraph  (b)(4)(ii)  of  this  section. 

(c)  AHowable  capital  costs  are 
generally  those  for  depreciable  fixed 
assets  (including  costs  of  delivery  and 
installation  of  capital  equipment)  which 
are  an  integral  part  of  the  transportation 
system. 

(1)  Allowable  operating  expenses 
include: 

(i)  Operations  supervision  and 
engineering:  operations  labor, 

(li)  Fuel: 

(iii)  Utilities; 


iiv)  Materials; 

(v)  Ad  valorem  property  taxes; 

(vi)  Rent; 

(vii)  Supplies;  and 

(viii)  Any  other  directly  allocable  and 
attributable  operating  expehse  which 
you  can  document. 

(2)  Allowable  maintenance  expenses 
include: 

(i)  Maintenance  of  the  transportation 
system; 

(ii)  Maintenance  of  equipment: 

(iii)  Maintenance  labor,  and 

(iv)  Other  directly  allocable  and 
attributable  maintenance  expenses 
which  you  can  dociunent. 

(3)  Oveihead  directly  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  allowable  expense.  State 
and  Federal  income  taxes  and  severance 
taxes  and  other  fees,  including  royalties, 
are  not  allowable  expenses. 

(4)  Use  either  depreciation  or  a  return 
on  depreciable  capital  investment.  After 
you  have  elected  to  use  either  method 
for  a  transportation  system,  you  may  not 
later  elect  to  change  to  the  other 
alternative  without  MMS  approval. 

(i)  To  compute  depreciation,  you  may 
elect  to  use  either  a  straight-line 
depreciation  method  based  on  the  life  of 
equipment  or  on  the  life  of  the  reserves 
which  the  transportation  system 
services,  or  a  unit-of-production 
method.  Alter  you  make  an  election, 
you  may  not  change  methods  without 
MMS  approval.  A  change  in  ownership 
of  a  transportation  system  will  not  alter 
the  depreciation  schedule  you  or  your 
affiliate  established  for  purposes  of  the 
allowance  calculation.  With  or  without 
a  change  in  ownership,  you  may  only 
depreciate  a  transportation  system  once. 
You  may  not  depreciate  equipment 
below  a  reasonable  salvage  value. 

(ii)  For  transportation  facilities  first 
placed  in  service  after  March  1, 1988, 
you  may  use  as  a  cost  an  amount  equal 
to  the  initial  capital  investment  in  tne 
transportation  system  multiplied  by  the 
rate  of  return  under  paragraph  (5)  of  this 
section.  You  may  not  claim  an 
allowance  for  depreciation. 

(5)  The  rate  of  return  is  the  industrial 
rate  for  Standard  and  Poor's  BBB  rating. 
Use  the  monthly  average  rate  published 
in  "Standard  and  Poor's  Bond  Guide" 
for  the  first  month  of  the  reporting 
period  for  which  the  allowance  applies. 
Calculate  the  rate  at  the  beginning  of 
each  subsequent  transportation 
allowance  reporting  period. 

(d)(1)  Calculate  the  deduction  for 
transportation  costs  based  on  your  or 
your  affiliate's  cost  of  transporting  each 
product  through  each  individual 
transportation  system.  Where  more  than 
one  liqtiid  product  is  transported. 


allocate  costs  in  a  consistent  and 
equitable  manner  to  each  of  the  liquid 
products  transported  in  the  same 
proportion  as  the  ratio  of  the  volume  of 
each  liquid  product  (excluding  waste 
products  which  have  no  value)  to  the 
volume  of  all  liquid  products  (excluding 
waste  products  which  have  no  value). 
You  may  not  take  an  allowance  for 
transporting  lease  production  which  is 
not  royalty-bearing  without  MMS 
approval,  except  as  provided  in  this 
paragraph. 

(2)  You  may  propose  to  MMS  a  cost 
allocation  method  on  the  basis  of  the 
values  of  the  products  transported. 
MMS  will  approve  the  method  if  it  is 
consistent  with  the  purposes  of  the 
regulations  in  this  subpart. 

(e)  Where  both  gaseous  and  liquid 
products  are  transported  through  the 
same  transportation  system,  you  must 
propose  a  cost  allocation  procedure  to 
MMS.  You  may  use  your  proposed 
procedure  to  oalculate  a  transportation 
allowance  until  MMS  accepts  your  cost 
allocation.  You  must  submit  your  initial 
proposal,  including  all  avaiMile  data, 
within  3  months  after  the  last  day  of  the 
month  for  which  you  request  a 
transportation  allowance. 

1206.112   What  adMtmenls  and 


wnan  i  wawa  mi  uamg  inawi  pnongr 

When  you  use  index  pricing  to 
calculate  the  value  of  production  under 
§  206.103,  you  must  adjust  the  index 
price  for  the  location  and  quaUty 
diffsrentials  and  you  may  adjust  it  for 
certain  transportation  costs,  as 
prescribed  in  this  section  and  §  206.113. 
This  section  describes  the  different 
adjustments  and  transportation 
allowances  that  could  apply. 

Section  206.113  specifies  which  of 
these  adjustments  and  allowances  apply 
to  you  depending  upon  how  you 
dispose  of  your  oil.  Theae  adjustments 
and  transportation  allowances  are  as 
follows: 

(a)  A  location/quality  differential 
determined  from  your  arm's-length 
exchange  agreement  that  reflects  the 
difference  in  value  of  crude  oil  between 
the  aggregation  point  and  the  market 
center,  or  between  your  lease  and  the 
market  center. 

(b)(1)  An  MMS-spedfied  location/ 
quality  differential  that  reflects  the 
difference  in  value  of  crude  oil  between 
the  aggregation  point  and  the  market 
center. 

(2)  MMS  will  publish  annually  a 
series  of  differentials  applicable  to 
various  aggregation  pomts  and  market 
centers  based  on  data  MMS  collects  on 
Form  MMS-4415.  MMS  will  calculate 
each  differential  using  a  volume- 


%ireightBd  average  of  the  diffeientials 
reptvted  on  Form  MMS-4415  for  similar 
quality  crudes  for  the  aggregation  point- 
market  center  pair  for  the  previous 
reporting  year.  MMS  nuy  exclude 
apparent  anomalous  di£formitials  from 
that  calculation.  MMS  will  publish 
separate  differentials  for  difibrent  crude 
oil  qualities  that  are  identified 
separately  on  Form  MMS-4415  (for 
example,  sweet  versus  sour  or  varying 
gravity  ranges). 

(3)  MMS  will  publish  these 
differentials  in  the  Federal  Register  by 
(the  effective  date  of  the  final 
regulation]  and  by  January  31  of  all 
subseouent  years.  Use  the  MMS- 
published  differential  to  report  the 
value  of  production  occurring  during 
the  calendar  year. 

(c)  Actual  transportation  costs 
between  the  aggregation  point  and  the 
lease  determined  imder  §  206.110  or 
206.111. 

(d)  Actual  transportaticm  costs 
between  the  market  center  and  the  lease 
determined  under  §  206.110  or  206.111. 

(e)  Quality  adjustments  based  on 
premia  or  penalties  determined  by 
pipeline  quality  bank  specifications  at 
intermediate  conuningling  points,  at  the 
aggregation  point,  or  at  the  market 
center  that  applies  to  your  lease. 

(f)  For  purposes  of  this  section  and 

§  206.113,  the  term  market  center  means 
Cushing,  Oklahoma,  when  determining 
location/quality  differentials  and 
transportation  allowances  for 
production  from  leases  in  the  Rocky 
Mountain  Area. 

1206.113    Which  adiuslmento  and 
transportation  allowanoas  may  i  use  when 
I  value  oil  using  Index  pricing? 

(a)  U  you  dispose  of  your  production 
under  an  arm's-length  exchange 
agreement,  use  §  206.112  (a),  (c).  and  (e) 
to  determine  your  adjustments  and 
transportation  allowances.  For  non- 
arm 's-length  exchange  agreements,  use 
paragraph  (d)  of  this  section. 

(b)  If  you  move  lease  production 
directly  to  an  alternate  disposal  point 
(for  example,  your  refinery),  use 
§  206.112  (c)  and  le)  to  determine  your 
actual  costs  of  transportation  and  to 
adjust  for  quality.  Treat  the  alternate 
disposal  point  as  the  aggregation  point 


to  apply  §  206.112(c). 

(c)  If  you  move  your  oil  dir^jtly  to  a 
MMS-identified  market  center,  use 
§  206.112  (d)  and  (e)  to  determine  your 
actual  costs  of  transportation  and  to 
adjust  for  quality. 

(d)(1)  If  you  cannot  use  paragraph  (a), 
(b),  or  (c)  of  this  section,  use  §  206.112 
(b),  (c),  and  (e)  to  determine  your 
location/quality  adjustments  and 
transportation  allowances,  except  as 


provided  in  paragraph  (d)(2)  of  this 
section. 

(2)  If  you  dispose  of  yoiu*  production 
at  the  lease  in  the  exercise  of  a  non- 
competitive crude  oil  call,  and  if  you 
caimot  obtain  information  regarding  the 
actual  costs  of  transporting  oil  from  the 
lease  to  the  aggregation  point,  or 
pipeline  quality  bank  specifications 
necessary  to  apply  §  206.112  (c)  and  (e), 
you  must  request  approval  from  MMS 
for  any  transportation  allowance. 


1206.114    WhtfHIbalavathaMMS- 
ni^illahert  tftraWnn/mi^iM  iIII^miIM  ii 
unraaaonaDW  hi  my  ctrcuRWMncasr 

If  you  can  demonstrate  to  MMS  that 
the  MMS-calculated  differential  under 
§  206.112(b)  is  unreasonable  based  on 
the  circumstances  of  your  production, 
MMS  may  approve  an  alternative 
location/quality  differential. 

IM6.115    HofwrwiiyiSldantlfymartot 
cantaraand  aggrsgallon  pointa? 

MMS  periodically  will  publish  in  the 
Federal  Register  a  Hst  of  aggregation 
points  and  the  associated  market 
centers.  MMS  will  monitor  market 
activity  and,  if  necessary,  add  to  or 
modify  the  Ust  of  market  centers  and 
aggregation  points  and  will  publish 
such  modifications  in  the  Federal 
Register.  MMS  will  consider  the 
following  factors  and  conditions  in 
specifying  market  centers  and 
aggregation  points: 

(a)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes; 

(b)  Markets  served; 

(c)  Pipeline  and  other  transportation 
linkage: 

(d)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation: 

(e)  Simplification:  and 

(f)  Other  relevant  matters. 

5206.116  What  af«  my  reporting 
raquiremanta  under  an  arm'a-langth 
tranaportatlon  oontraetT 

You  or  your  affiliate  must  use  a 
separate  line  entry  on  Form  MMS-2014 
to  notify  MMS  of  an  allowance  based  on 
transportation  costs  you  or  your  affiliate 
incur.  MMS  may  require  you  or  your 
affiliate  to  submit  arm's-length 
transportation  contracts,  production 
agreements,  operating  agreements,  and 
related  documents.  . 

5206.117  WtMt  are  my  reporting 
requirements  under  a  non  arm'a  length 
transportation  contract? 

You  or  your  affiliate  must  use  a 
separate  line  entry  on  Form  MMS-2014 
to  notify  MMS  of  an  allowance  based  on 
transportation  costs  you  or  your  affiliate 
inau. 


(a)  For  new  transportation  hdlities  ot 
arrangements,  base  your  initial 
deducticm  on  estimates  of  allowable  oil 
transportation  costs  for  the  applicable 
pffliod.  Use  the  most  recently  available 
operations  data  for  the  transportation 
system  or,  if  such  data  are  not  available, 
use  estimates  based  on  data  for  similar 
transportation  systems. 

(b)  MMS  may  require  you  or  your 
affiliate  to  submit  all  data  used  to 
calculate  the  allowance  deduction. 

1206.116   What  Information  muat  I  provida 
to  support  Iftdex  prtdng  adjuatmants,  and 
how  is  that  Informalton  uaed? 

You  must  submit  information  on 
Form  MMS-4415  related  to  all  your  and 
your  affiliates'  crude  oil  production 
from  Federal  leases.  Provide 
information  regarding  differentials 
between  MMS-defined  maricet  centers 
and  aggregation  points  according  to  the 
instructions  provided  with  Form  MMS- 
4415.  All  Federal  lessees  (or  their 
affiliates,  as  appropriate)  must  initially 
submit  Form  MMS-4415  no  later  than  2 
months  after  the  effective  date  of  this 
reporting  requirement,  and  then  by 
October  31  of  the  year  this  regulation 
takes  effect  and  by  October  31  of  each 
succeeding  year. 

S206.119  What  imareat and aaaasamanta 
apply  If  I  Improperly  report  a  tranaporlation 
allowance? 

(a)  If  you  or  your  affiliate  net  a 
transportrtion  allowance  against  the 
royalty  value  on  Form  MMS-2014.  you 
will  be  assessed  an  amount  up  to  10 
percent  of  the  netted  allowance,  not  to 
exceed  $250  per  lease  selling 
arrangement  per  salesperiod. 

(b)  If  you  or  your  affiliate  deduct  a 
transportation  allowance  on  Form 
MMS-2014  that  exceeds  50  percent  of 
the  value  of  the  oil  transported  without 
obtaining  MMS's  prior  approval  under 
§  206.109,  you  must  pay  interest  on  the 
excess  allowance  amount  taken  from  the 
date  that  amount  is  taken  to  the  date 
you  or  your  affiliate  file  an  exception 
request  MMS  approves. 

(c)  If  you  or  your  affiliate  report  an 
erroneous  or  excessive  transpKjrtation 
allowance  resulting  in  an  underpayment 
of  royalties,  you  must  pay  the  additional 
royalties  plus  interest  under  30  CFR 
218.54. 

1206.120    What  reporting  adjuatmants 
must  I  malts  for  tranaporlation  aHowancaa? 

If  your  or  your  affiliate's  actual 
transportation  allowance  is  less  than  the 
amount  you  claimed  on  Form  MMS- 
2014  for  each  month  during  the 
allowance  reporting  period,  you  must 
pay  additional  royalties  plus  interest 
computed  under  30  CFR  218.54  from 
the  beginning  of  the  allowance  reporting 
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period  when  you  took  the  deduction  to 
the  date  you  repay  the  difference.  If  the 
actual  transportation  allowance  is 
greater  than  the  amount  you  claimed  on 
Form  MMS-2014  for  each  month  during 
the  allowance  form  reporting  period, 
you  are  entitled  to  a  credit  plus  interest 
under  applicable  rules. 

1206.121    Are  ooela  aNoKMd  for  aelMai  or 


For  other  than  arm's-length  contracts, 
you  are  not  allowed  a  deduction  for  oil 
transportation  which  results  from 
payments  (either  volumetric  or  for 
value)  for  actual  or  theoretical  losses. 

f2l».122    How  are  royalty  quantity  and 
qusMy  tfaleniitnedT 

(a)(1)  Compute  royalties  based  on  the 
quantity  and  quality  of  oil  as  measured 
at  the  point  of  settlement  approved  by 
BLM  for  onshore  leases. 

(2)  If  the  value  of  oil  determined 
under  this  subpart  is  based  upon  a 


auantity  and/or  quality  difiierent  from 
le  quantity  and/or  quality  at  the  point 
of  royalty  settlement  approved  by  the 
BLM  for  onshore  leases,  adjust  the  value 
for  those  difiiBrenoes  in  quantity  and/or 
quality. 

(b)  You  may  not  claim  a  dedtiction 
from  the  royalty  volume  or  royalty  value 
for  actxial  or  theoretical  losses.  Any 
actual  loss  that  you  may  incur  prior  to 
the  royalty  settlement  metering  or 
measurement  point  will  not  be  subject 
to  royalty  provided  that  BLM 
determines  that  the  loss  is  unavoidable. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  royalties  are  due  on 
100  percent  of  the  volume  measiued  at 
the  approved  point  of  royalty 
settlement.  You  may  not  claim  a 
reduction  in  that  measured  volume  for 
actual  losses  beyond  the  approved  point 
of  royalty  settlement  or  for  theoretical 
losses  that  are  claimed  to  have  taken 
place  either  prior  to  or  beyond  the 
approved  point  of  royalty  settlement 


Royalties  are  due  on  100  percent  of  the 
value  of  the  oil  as  provided  in  this  part. 
You  may  not  claim  a  deduction  from  the 
value  of  the  oil  for  royalty  purposes  to 
compensate  for  actual  losses  beyond  the 
approved  point  of  royalty  settlement  or 
for  theoretical  losses  that  take  place 
either  prior  to  or  beyond  the  approved 
point  of  royalty  settlement. 

8.  Section  206.106  is  revised  and 
redesignated  as  §  206.123. 

§206.123    How  are  operaMnQ 


MMS  may  use  an  operating  alloMrance 
for  the  purpose  of  computing  pa3rment 
obligations  when  specified  in  the  notice 
of  sale  and  the  lease.  MMS  will  specify 
the  allowance  amount  or  formula  in  the 
notice  of  sale  and  in  the  lease 
agreement. 

Note:  The  foUotving  Attachments  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Lessee  Name: 


Address: 


Attachment  A 
Federal  OM  Location  Differential  Report  ouBo,^ttmt^  loio-xxxx 

^  ExpnttOB  dMc: 

"" Lessee's  Payor  Code: 


City,  State:  

Reporting  Period  (MM/DD/YY) . 


Zip:  

to  (MM/DD/YY); 


l.Coatract  Party 
Name 


2.  Contract  Type  and 
Identification 


3.  Contract  Term 


4.  Exchange 
Pair 
Case  (A) 

fil 
Case(B) 


S.  Vohime 
Terms 


6.  Exchange 
Diffierential 


7.  Quality 
Infbrmatioa 
and 
Adjustments 


Other  Exchange  Party 

Exchange  Party's  Payor  Code  (if  available) 


Buy/Sdl,  Ncn-Cadi  Exchange,  In/Out  Transportation  Exchange 

Contract  # 


Effective  Date: 

Initial  Term: 

Expiration  Terms: 


_/ / 


_(MM/DD/YY)  NoChange 

(Mondis) 
_  month-to-montfa  extensions, fixed  duration 


OU  Yoa  Traasfcrred 


(A)  Aggregation  Point . 

(B)  Market  Center 


OU  Yoa  Received 


Market  Center 

Aggregation  Point . 


OU  Yoa  Transferred 

All  Available  ( Est  B/D) 

Fixed  ( Fixed  WD) 


OU  Yoa  Received 

All  Available  ( Est  BjD) 

Fixed  ( Fixed  B/D) 


Exchange  Diflerentiai  Received  (+) . 


.S/BBLflcPaid(-). 


SmBL 


OU  Yoa  Traasfcrred 


OU  Yoa  Received 


API  Gravity: 
Actual  _ 
Deemed. 


."API 
•API 


API  Gravity: 

Actual 

Deemed. 


.•API 
•APJ 


Gravity  Adjustment 

Received  (+) . $/BBL  jn  Pwd  (-) . 


_$/BBL No  Gravity  Adjustment 


Sulfur 

Actual  Suliiir  Content:  _ 
Deemed  Sulfur  Content . 

Sulfur  Adjustment 


% 


.% 


Sulfir. 

Actual  Sulfur  Content  _ 
Deemed  Sulfur  Content . 


Received  (+) . 


.S/BBLfi[Paid(-). 


.  S/.BBL No  Sulfiv  Adjustment 


Other  Quality  Adjustment . 
Adjustment  Received  (+)  _ 


S/BBL 


ficPaid(-). 


S/BBL 


Have  yee  received  aey  otkcr  ceaiidirartea,  ia  aay  fena,  for  the  sale  or  perckaM  ef  this  crude  oil,  citkcr  at  tkis  locatiaa 

or  at  aay  othor  iocatioa?  (_Ye^  or  _No).  If  Vet,  cxplaia: 

AeflMrind  Sigaatare^ Date 


Foroi  freperer  (Please  priet) 


P^nnk  ■,*>«■  A*  rf  n 


Day  tiaic  Pkoee  (      ) 


—  -i.t»n.m»cttm.n.w,% 


■M.OCiaa  tmi^i^tmimti 


6134 


Fedwral  Ragi«tw/Vol.  63,  No.  25 /Friday.  February  6,  1998 /Proposed  Rules 


Step-by-Step  Instnictions  for  Form  MMS-4415 

This  fonn's  pwpoae  is  lo  collect  vtlue  difSei^itial  infonmtioa  for  oil  exchanged  under  arm's-length  exchange  agreements 
between  paired  aggregation  points  and  associaled  market  ceMers.    MMS  will  use  this  information  to  calculate  and  publish 
diffiocntials  for  use  by  leasees  and  payon  in  determining  quality  and  location  adiustments  to  index  prices  used  for  royalty 
purposes.  The  pmpooed  nile  provides  several  sitimtions  where  lessees  must  use  index  prices  to  value  Federal  oil  because  the  oil 
is  not  sold  under  an  arm's-length  contract  ({  206. 103).  If  lessees  do  not  have  actual  quality  and  location  diflfaeiitial  infotmaliaii 
between  the  paired  aggregation  points  and  associated  market  centers  to'adjust  the  index  price,  they  must  rely  on  MMS  to 
calculate  and  publish  such  information.  The  difRerentials  may  be  related  to  quality,  vohraie,  or  location.  In  the  Preamble  to  the 
ptiyuaed  nile  ( 62  FR  3742).  MMS  identifies  the  paired  aggregation  points  and  associated  nwket  centers.  To  collect  this 
information,  MMS  is  requiring  that  you  as  a  Federal  lessee  submit  difierential  information  on  any  oil  produced  from  Federal 
leases  and  exchanged  under  an  arm's-lengdi  agreement  betvreen  these  paired  aggregation  points  and  market  centers.  You  must 
fill  out  the  requested  information  on  a  sqwale  Form  MMS-4415  for  each  of  your  arm's-length  exchange  t4M<iat;H  in  effect 
during  the  previous  12  month  period  involving  Federal  oil.  All  Federal  lessees  (or  their  affiliates,  as  appropriate)  nmst  initially 
submit  Form  MMS-44IS  no  later  than  2  moiMhs  after  the  effective  date  of  this  reporting  requirement,  and  then  by  October  31  of 
the  year  this  regulation  takes  effect  and  by  October  3 1  of  each  succeeding  year.  Below  are  slep-by-step  instructions  to  complete 
FofmMMS-44IS.' 


Fill  out  your  company  name  (whether  lessee  or  affiliate),  address,  and  zip  code.  Write  m  the  reporting  period  this  form  covers. 

t 

Forms  are  filed  annually.    Your  company  name,  MMS  payor  code,  and  reporting  period  should  appear  on  each  form.  If  more 

than  one  form  is  needed  to  provide  the  required  information,  the  address  may  be  omitted  from  subsequent  forms  provided  that 
the  cover  form  containing  the  address  is  attached. 

I.CaatnctFartyNaaw:  Write  die  name  of  the  other  party  to  your  exchange  agreement  If  that  party  has  an  MMS  payor 
code,  write  it  in  the  space  provided  (if  known). 


2.  Caatract  Type  and  UcatMkatioa:   Owck  the  appropriate  box  to  indicate  the  contract  type.  \BmylSM  is  an  exchange 
where  monelaryvahte  is  assigned  to  bothvolmiesiHthe  exchange.    N—  Cash  Eariiangt  Is  a  transaction  where  no 
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Step-by-Step  Instnictions  for  Form  MMS-4415 

monetary  value  is  assigned  to  either  voltone  in  the  exchange:  instead,  a  dollar  amount  is  assigned  to  the  difference  in  value 
between  the  two  volumes.  In/Out  transportation  exchange  is  used  for  the  purpose  of  transporting  oil  on  proprietary 
pipelines  where  the  shipper  takes  possession  of  the  oil  during  transU  md  sells  Ote  oil  hack  to  the  contracting  party  at  the  other 
end  of  the  pipeline.  Also  fill  in  the  Contract  Nambcr  -  use  the  I.D.  that  would  allow  a  third  party  to  clearly  identify  the 
document  This  is  important  because  MMS  must  identify  cases  where  two  sides  ofan  exchange  are  reported  so  that  the 
information  will  not  be  used  twice.  The  contract  number  will  also  aid  MMS  later  in  dw  event  that  these  contracts  are  audited.  * 

3.  Contract  Term:  Fill  in  the  dale  th6  contract  started  (Effective  Date)  and  its  Initial  term  in  mraths.  Check  the  expiration 
term  that  applies  to  this  contract  -  cither  month-to-month  extensions  or  fixed  duration.    (Note:  for  contracts  that  are  momtk- 
t0-moHtk  exUnsioiu,  if  the  same  contract  is  in  effect  as  when  the  last  report  was  filed,  you  do  not  need  to  fill  out  the  rest  of  the      ^ 
form;  Just  check  (ho  ckange)  and  siffi  the  bottom  portion  of  the  form). 

4.  Exchange  Pair:  You  need  to  rqwrt  infoimation  on  oil  exchanges  between  aggregation  points  and  market  centers.  Clearly 
identify  the  aggregation  point  and  market  center  involved  (refer  to  the  MMS  listing  of  aggregation  point  and  market  center 
pairings  published  in  the  Federal  RefisterV  You  will  be  either  reporting  on  oil  you  transferred  at  an  aggregation  point  in 
exchange  for  oil  you  received  at  a  market  center  (case  A)  or  on  oil  you  gave  up  at  a  market  center  in  exchange  for  oil  you 
received  at  an  aggregation  point  (case  B).   For  In/out  transportation  exchanges,  only  the  company  who  is  contracting  for  die 
transportation  exchange  will  need  to  report  the  exchange.  For  other  exchanges,  both  parties  may  be  required  to  report  on  the 
exchange  if  they  are  both  Fedoal  lessees  and  if  both  volumes  of  oil  in  the  exchange  involve  oil  from  Federal  leases. 

5.  Volume  Terms:  First,  fill  in  the  volume  in  barrels  per  day  of  oil  you  transferred.    If  the  contract  states  that  all  avaiUbk  oil 
will  be  taken,  write  in  the  estimated  barrels  per  day  of  oil  provided  and  make  any  handwritten  clarifications  you  believe 
appropriate.  Otherwise,  write  in  the  fixed  volume  you  transferred  as  specified  in  the  contract  Next,  fill  in  die  barrels  of  oil  you 
received  under  the  terms  of  die  exchange  conuact.    If  the  contract  states  that  all  available  oil  will  be  taken,  write  in  the 
estimated  barrels  per  day  of  oil  received  together  with  any  needed  handwritten  explanations.  Otherwise,  write  in  the  fixed 
volume  you  received  as  specified  in  the  contract 

6.  Exchange  Ditrcrcntiab:  This  section  requests  information  about  the  differential  received  or  paid  by  you  under  the  exchange 
agreement  If  your  purp<we  under  the  exchange  was  to  transport  your  oil  on  the  other  party's  pipeline,  the  payment  will  refiect 
the  cost  of  service  to  tnmqiort  your  oil.  Any  adjustments  that  vrere  made  to  reflect  gravify  or  sulfiir  content  of  yoiff  oil  vrill  be 
addressed  in  the  next  section. 
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In  cases  >rhert  Oil  was  exchanged  between  the  two  pwties  to  the  exchange  contnct,  thm 

whose  oil  is  considered  to  be  worth  less  than  the  other  oil.  This  may  be  a  result  of  differences  in  location,  or  quality  differences 

between  the  oils  that  effect  the  value  of  the  oil  in  the  refining  process. 

Write  the  total  of  any  differential  payment  you  received  a  the  total  of  any  differential  payment  you  made  under  the  exchange 
agreement  in  the  space  provided. 

7.  Quality  InfornatioB  and  AdjastiBMts:  This  section  requests  infonnation  about  the  quality  of  oil  involved  in  the  exchange 
and  about  any  adjustments  to  value  that  are  part  of  the  exchange  agreement  The  value  of  the  oil  you  transfened  in  an  exchange 
or  transportation  agreement  may  have  been  different  than  the  value  of  the  oil  you  received.  To  the  extent  that  this  difference  is 
due  to  gravity  or  sulfur  content,  identify  these  value  components. 

Af  I  Gravity:  If  your  exchange  agreement  references  actual  gravity  of  the  oil  you  transferred,  write  the  gravity  to  the  nearest 
tenth  of  a  degree  in  the  space  provided.  Or.  if  the  gravity  is  decacd,  write  tf>e  deemed  API  gravity  to  the  nearest  tenth  of  a 
degree  in  the  space  provided. 

If  this  is  an  exchange  for  purposes  of  transporting  oil  on  a  pipeline,  and  you  received  a  credit  for  oil  you  put  into  the  pipeline 
because  the  gravity  of  your  oil  was  higher  than  the  oil  you  ultimately  received  at  the  other  end  of  the  pipeline,  write  the  amount 
of  the  gravity  credit  you  received  in  the  space  provided.  If  you  paid  a  gravity  penalty  because  the  gravity  of  the  oil  you  put  into 
the  pipeline  made  it  worth  less  than  the  gravity  of  the  oil  you  received  at  the  other  end  of  the  pipeline,  write  that  amount  in  the 
space  provided  (note  whether  a  pipeline  gravity  bank  was  applied). 

In  other  types  of  exchanges  where  there  is  reficrence  to  a  gravity  adjustment  figure,  write  the  amount  you  received  or  paid  in  the 
appropriate  space  provided. 

If  the  contract  does  not  include  any  reference  to  a  gravity  adjustment,  place  a  check  in  the  space  provided  and  leave  the  gravity 
adjustment  figure  spaces  blank. 

S«ifiir  Coatent  aad  Adjastmcnt:    If  your  exchange  agreement  references  the  actui  suUiir  content  of  the  oil  you  transferred, 
write  the  actaal  sulfur  content  to  the  nearest  tenth  of  a  percent  If  the  sulfur  content  is  deaaad,  write  the  deemed  sulfur  content 
to  the  nearest  tenth  of  a  percent  in  die  space  provided.  If  the  actaal  sulfur  content  of  die  oil  you  receive  in  the  exchange  is 
referenced  in  the  contract,  write  that  contoit  to  dK  nearest  tenth  of  a  percent  in  the  spKc  provided.  If  the  sulfur  content  of  the 
oil  you  receive  is  dacaMd,  write  diat  content  in  die  space  provided 
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"    Step-by-Step  Instructions  for  Form  MMS-4415 

If  tills  is  an  exchange  for  purposes  of  tnmspoiting  oil  on  a  pipeline,  and  you  recdved  a  credit  fa  oil  you  put  into  a  pipdi^ 
because  die  sulfur  content  of  your  oil  was  tower  flan  the  oil  you  uhiinately  received  at  the  other  end  of  ttie  pipeline,  write  the 
amount  oftiie  sulfur  credit  you  received  in  tiie  space  provided.  Ifyou  paid  a  penalty  because  die  sulfiircontertoftiie  oil  you  put 
into  tite  pipeline  was  higher  tiian  tite  oil  you  received  at  tite  odw  eiid  of  tiie  pipeliiic,  write  tiiat  anwurt  in  tiK  sp«x  pit^^ 
(note  v^iether  pipeline  gravity  schedules  were  applied). 

In  odier  types  of  exchanges,  where  diere  is  a  refenaK*  to  a  sulfiir  content  adjustmem  figure,  write  die  anwum  you  received  or 
paid  in  die  appropriate  space  provided.  Add  any  handwritten  explanations  needed. 

If  dte  contract  does  not  include  any  refaence  to  a  sulfiir  adjustment,  place  a  che<*  in  die  space  provided  and  leave  die  sulfur 
adjustment  figure  spaces  blank. 

\  If  your  exchange  contract  spedfies  any  odier  value  adjustments  due  to  oil  quality  components  odier  dian  gravity  or  suMw 
content,  identify  die  quaUty  component  in  die  space  provided  atongwidi  any  credit  received  or  penalty  you  paid.   Ifdweis 
insufficient  space  provided,  use  dte  back  of  diis  form  to  provide  diis  additional  infisrmation. 

CertificatioB:  Check  whedier  you  received  any  odw  consideration  for  diis  oil.  If  you  check  "yes"  provide  an  explanation.  Use 
die  back  of  diis  form  to  provide  diis  explanation  if  additional  space  is  required  to  adequatety  respond. 

AatlMriicd  Sifaatarc:  The  form  must  be  signed  and  d^ed  by  a  person  who  has  autiiority  to  represent  die  company. 

Forai  PraparM-:  Please  write  die  name  of  die  individual  who  completed  die  form  and  a  phone  number  where  diat  person  can  be 
reached  during  nonnal  business  hours. 
aajJNQ  cooE  4310-Mn-c 
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State 


Station  location 


County/offshore  location 


Aggregation  Points  for  Saint  James,  A  Empire,  Loulsiane    . 

LA 

Conocx)  Jet -. 

Calcasieu 
Calcasieu. 
Calcasieu. 
Cameron. 
Jefferson. 
Lafourche. 
Lafourche. 
Lafourche. 
Lafourcfie. 
Lafourche. 

Offshore— South  Pass. 
Offshore— South  Pelto. 
Offshore— South  Timbalier. 
Offshore— South  Timbalier. 
Offshore— South  Timbalier. 
Offshore— South  Timbalier. 
Offshore— South  Timbalier. 
Offshore— West  Delta. 
Offshor»-West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore — East  Cameron. 
Offshore-Eugene  Island. 
Offshore— Eugene  Island. 
Offshore— Eugene  Island. 
Offshore— Eugene  Island. 
Offshore— Eugene  Island. 
Offshore— Eugene  Isbnd. 
Offshore— Eugene  Island. 
Offshore— Eugene  Island. 
Offshore— Grand  Isle. 
Offshore — Main  Pass. 
Offshore— Main  Pass. 
Offshore— Main  Pass. 
Offshore— Main  Pass. 
Offshore— Main  Pass. 
Offshore— Main  Pass. 
Offshore— Main  Pass. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Ship  Shoal. 
Offshore— Vermilion. 
Offshore — Vermilion. 
Offshore— Vermilion. 
Plaquemines. 
Plaquemines. 
Plaquemines. 
Raquemines. 
Plaquemines. 
Raquemines. 
Plaquemines. 
Plaquemines. 
Plaquemines. 
Plaquemines. 
Plaquemines. 
Plaquemines. 

Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
Offshore— South  Marsh  Island. 
St.  Bernard. 
St.  Charles. 

r 

LA 

LaiteCharies „ 

Texaoo  Jet  

LA 

LA 

Grand  Ctwnier  Term 

LA 

Grand  Isle  „ „ 

Bay  Marchand  Term  _ 

Bayou  Foorchon  ..............~.....„.»..........._....... 

LA 

LA 

LA 

CtoveHy  

Fourchon  Terminal „ „ ; 

Goiden  Meadow 

LA 

-          , 

LA 

BSc  55 

LA 

Bk.  13  (Wesco  PL.  Subsea  Tie-in)  

LA _ 

LA  ....„ 

Bk.  172  Plat.  D „ 

Bik.  196  (Exxon  P.L.  System  Tie-in)  . 

DNC.      'MM .•....••....•■. •.••.•.••.•M...M......M........M*....... 

Bk.  35  Platform  D 

Bk.  52  Plat.  A „ 

Bk  30 

LA 

LA 

LA 

LA 

Bk.  53 _.. 

LA 

Bk.  53  Plat.  B _ 

LA 

Bk.  53B— Ctievron  PL 

LA 

LA 

Bk.  538.  Plat.  Gulf  Refining  Co „ 

Bk.  83 

LA  . 

Bk.  28  Tie-in „„ 

LA 

LA 

LA 

Bk.  188  A  Stnjcture  „ „ 

Bk.23 

Bk.  259 „ „ 

Bk.  361  ..!.."""""!!"!"""!""!!!!"!!""!"""ZZ"!"""!!""!"™"!!!!!! 

LA 

LA 

LA 

LA 

Bk.  51  B  Platform 

LA 

Texas  P.L.  Sutjsea  Tie-in 

LA 

LA 

Bk.17 „ 

Bk  69  B  Plat „„ 

-'■ 

LA 

LA 

LA 

LA 

Bk.  144  Stnjcture  A  - 

Bk.  298  Ptat.  A _ 

Bk.  299  Platform  „ 

Bk.  42— Chevron  P.  L 

r^ 

LA _ 

LA 

LA 

Bk.  42L . 

Bk.  77  (Pompeno  P.L.  JetJ  „ 

Bk.  169 

LA 

LA 

Bk.  203-SU»ea  Tie4n „ 

>• 

LA 

LA „ 

LA „„... 

LA 

Btk  206  B  Structure 

OmL  2Ud  r    „,.. «•...••..,...«• »..••.....• 

LA 

Ship  Shoal  Area „ 

LA 

Bk.  255 

LA 

Bk.  265  Platfomi  A. 

LA 

Bk.350 

LA _... 

IMam  Pass „ 

LA 

Ittain  Pass  Bk.  69— 

LA 

Ostrica  Term 

LA 

LA 

Pilottown  „ 

LA 

Romere  Pass 

LA 

South  Pass  Bk.  24 

Sooth  Pass  Bk.  24  Onshore  Plat 

South  Pass  Bk  27  Onshore  Facility 

Southwest  Pass  Sta.  _ „ 

West  Delia  Bk.  53 

Bk.  10 — Structure  A ..._ „ ;... 

Bk.  139 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

Bk.  139  Subsea  Tap  Valve 

LA 

Bk.  207— Light  House  Point  A 

LA 

Bk.  268— Ptatfomi  A  

^ 

LA 

Bk.  58A  

LA 

LA 

LA 

Bk.6 

Chalmette „ 

Norco  (Shea  Refinery) 

- 
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State 


LA.. 

LA.. 

LA., 

LA., 

LA. 

LA., 

LA. 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


CA  . 

CA  . 

CA  . 

CA  , 

CA 

CA  , 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


TX 
TX 
TX 
TX 
TX 
TX 


Station  location 


Bums  Term 

South  Bertd 

Caikxi  Mand 

QlMonTarm 

Eratti  

Foftaad  Island 

Anchorage 

Buocaneer  Term. 

iMlont  Betvieu 

WinnstMro 

Texas  City , 

Houston , 


Webster ~ —.. 

Beaunrrant  ..^ ._ 

Lucas  - • 

Nedertand  

Port  Arthur  

Port  Neches 

Sabine  Pass — 

Corsicanna 

American  Petrofina — 

Corpus  Christi - 

Hartxx  Island  

Bk.  474— Intrsction.  seg.  III.  III-7 

Bk.  A— 571  

End  Segmennt  III— 10  (Bk.  547}  . 

End  Segment  II 

End  Segment  111—10 

End  Segment  III— 6 - — 

Rufugio  Sta. — 

Midway 

South  Bend 


County/oflshore  location 


St  Mary. 

St.  Mary. 

Tenrebonna. 

Terrebonne. 

onshore — VeiiniHiuii. 

Offshore— Vermillion. 

West  Baton  Rouge. 

Brazoria. 

Chambers. 

FranMin. 

Gah«ston. 

Hams. 

Harris. 


Jefferson. 
Jefferson. 
Jefferson. 
Jefferson. 
Jefferson. 

Jefferson.  

Navarro. 

Nueces. 

Nueces. 

Nueces. 

Offshore— High  Island. 

Offshore— High  Island. 

Offshore— High  Island. 

Offshore— High  Island. 

Offshore— High  Island. 

Offehore— High  Island. 

Rufugio. 

San  Patricio. 

Young. 


Aggregation  Points  for  Alaska  North  Slope  Valuation 


Coaiinga 

Belridge 

Feltows ~ 

Keiley  .....: ... 

Lake 

Leutholtz  Jet 

Midway 

Penttand 

Station  36-Kem  River 

Hyr>es  Station  

Newhall  

Sunset , 

Cadiz ~~ 

Avila 

Qavlota  Terminal  ....... 

Lompoc 

SisquocJct  

Filmore 

RiTKXXI  

Santa  Paula 

Ventura  

Rio  Bravo — 

Signa 

Stewart 


Fresrw. 

Kem. 

Kern. 

Kem. 

Kem. 

Kem. 

Kem. 

Kem. 

Kem.  -- 

Los  Angeles. 

Los  Angeles. 

Los  Angeles. 

San  Bemadino. 

San  Luis  Ot>ispo. 

Santa  Bart>ara. 

Santa  Bartiara. 

Santa  Bart>ara. 

Ventura. 

Ventura. 

Ventura. 

Ventura. 

County  Unknown. 

County  Unknown. 

County  UnknoMffi. 


Aggregation  Points  tor  Mldlar>d  Texas 


Jal  

Lovinglon  

Ciniza -. 

BistiJct  

Navajo  Jet 

FuHerton 

Crane 

Caproch  Jet .... 

Odessa 

North  Cowden 

Wn©6Wr 


Lea. 


McKinley. 

San  Juan. 

San  Juan. 

Andrews. 

Crarte. 

Ector. 

Ector. 

Ector. 

Edor. 
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State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

CO 

CO 

CO 

CO 

CO 

CO 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

ND 

NO 

ND 

NO 

NO 

ND 

ND 

NO 

ND 

NO 

NO 

NO 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

WY 

WV 

WV 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 


Station  location 


El  Paso  

Roberts  

Big  Spring  

PtiiMps  Hutchinson  

MCf\0O 

Beaver  Station  

Kemper  

Mason  Jet  

Eklorado 

Basin  Station , 

Cotorado  City 

McCamey 

Mesa  Sta 

Ha«ey 

Hendrick/Hedhck-Wink 

Keystone  

Wink  ..; 


County/offshore  location 


El  Paso. 

Glasscock. 

Howard. 

Howard. 

Moore. 

Ochiltree. 

Reagan. 

Reeves. 

Scheicher. 

Scurry. 

Scurry. 

Upton. 

Upton. 

Winkler. 

Winkler. 

Winkler. 

Winkler. 


Aggregation  Points  for  Gushing  Oklahoma. 


Denver 

Cheyenne  WeHs  Statnn 

lies  

Sterling 

Fruita 

Rangley 

Silver  Tip  StatkMi  

Alzada 

Richey  Station 

Baker 

Cut  Bank  Station 

BeU  Creek  Station 

Clear  Lake  Sta 

Poplar  Station  

Bilhngs 

Laurel 

Frytxjrg  Station  

Tree  Top  StatKxi 

Lignite  

Alexander 

nOono 

Mandan 

Tioga 

Ramberg  

Thunderbird  Refinery  

Toga 

Trenton 

KUkJear 

Salt  Lake  Statkm  

Woods  Cross  

Salt  Lake  City  

Aneth 

Patterson  Canyon  Jet  .... 

Bonanza  Station  

Red  Wash  SUtion 

Byron 

Central  Hilight  Sta 

Rocky  Point 

Rozet 

Sinclair 

Big  Muddy  Sta  

Pitot  Butte  Sta 

Cottonwood  Jet 

Crawford  Sta 

Reno  

Sussex  

Cheyenne  

Casper  

Noches 

Lance  Creek  Statmn 

Frannie  Sta  , 

Oregon  Basin  Sta 

Quersey. , 

Wamsulter  Sta 


Adams. 
Cheyenne. 
Moffat. 
Logan. 
Mesa. 
Rio  Blanca. 
CaitMn. 
Carter. 
Dawson. 
FaHon. 
Glacier. 
Powder  River. 
Sheridan. 
Roosevelt. 
'YeMowstone. 
Yeltowstone. 
B4lliir)gs. 
Billiings. 
Burke. 
McKenzie. 
McKenzie. 
Morton. 
Ramberg. 
Williams. 
Williams. 
Williams. 
Williams. 
County  Unknown. 
Davis. 
Davis. 
Salt  Lake. 
San  Juan. 
San  Juan. 
Uintah. 
Uintah. 
Big  Horn. 
Camt>ell. 
Cambeil. 
CambeN. 
Cartx)h. 
Converse. 
Freemont. 
Hot  Springs. 
Johnson. 
Johnson. 
Johnson. 
Laramie. 
Natrona. 
Natrona. 
Niobrara. 
Park. 
Park. 
Platte. 
Sweetwater. 


State 

Statton  k>catk>n 

County/offshore  locatk>n 

WY  

WY 

Rridoer  Station                              

Uinta. 

Divide  Junction  

Uinta. 

WY  ...... 

WY  

WY  

Evanston  Sta •— 

Chattiam  Sta                    •"• 

Uinta. 
Washakie. 

Butte  Sta ' • 

Mush  Creek  Jet „ - 

Osage  Staton -~ 

Weston. 

WY  „ 

WY  

Weston. 
Weston. 

(FR  Doc.  9a-2704  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

tCQOO1-07-O14] 

RtN2115-AA9e 

Special  Anchorage  Area:  Qroton,  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  The  Coast  Guard  proposes  to 
extend  the  botindaries  of  the  special 
anchorage  area  ourently  existing  off 
Groton,  Connecticut,  between  Pine 
Island  and  Avery  Point.  This  action  is 
taken  at  the  request  of  the  City  of 
Groton,  and  is  intended  to  make  space 
available  within  the  special  anchorage 
area  for  approximately  20  additional 
moorings. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander,  Aids  to  Navigation  Branch, 
First  Coast  Guard  District,  408  Atlantic 
Avenue.  Boston.  Massachusetts  02110- 
3350. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Matthew  Stuck,  Aids  to  Navigation 
Branch,  First  Coast  Guard  District,  408 
Atlantic  Avenue,  Boston,  Massachusetts 
02110-3350,  (617)  223-8347. 
8UPPt.BMe«TARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-97-014)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 
Comments  should  be  submitted  to  the 
address  under  ADDRESSES. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  tbe  Signals  Management 
Section  at  the  address  imder  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  -Reg^er. 

Discussion  of  Proposed  Rules 

The  proposed  rule  is  in  response  to  a 
request  made  by  the  City  of  Groton  to— 
accommodate  the  increased  number  of 
vessels  mooring  in  this  area.  The 
proposed  rule  would  expand  the 
existing  special  anchorage  near  Groton, 
Connecticut,  described  in  33  CFR 
110.51,  to  allow  its  use  by 
approximately  20  additional  boats. 
Vessels  not  more  than  65  feet  in  length 
w^en  at  anchor  in  any  special 
anchorage  shall  not  be  required  to  carry 
or  exhibit  the  white  anchor  lights 
required  by  the  Navigation  Rules.  The 
proposed  rule  would  provide 
approximately  twenty  additional 
moorings  in  which  vessel  owners  may 
enjoy  the  convenience  of  a  special 
anchorage.  The  existing  anchorage, 
located  near  Pine  Island  and  Avery 
Point,  is  spUt  into  two  areas  by  a  210- 
foot  wide  fairway  channel.  The 
proposed  change  would  reduce  the 
width  of  the  existing  fairway  to 
approximately  135  feet  and  extend  the 
western  boundary  of  the  southern 
section  of  the  anchorage  by  75  feet  The 
note  following  section  33  CFR  110.51 
would  be  updated  to  indicate  the 
decrease  in  fairway  channel  width. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and.  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  No  person  will  be 
required  to  spend  any  money  in  order 
to  comply  with  this  regulation.  The 
proposed  regulation  will  exempt 
persons  operating  in  the  expanded  area 
from  complying  with  the  more  stringent 
vessel  lighting  regulations  they  would 
ordinarily  be  obliged  to  follow. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  expects  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
vnll  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it,qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501,  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
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the  preparation  of  a  Federalism 
Assessment. 

Eaviranment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  Section 
2.B.2.e.  of  Coast  Guard  Commandant 
Instruction  M16475.1B  that  this  nUe  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
and  Environmental  Analysis  Checklist 
are  available  in  the  docket  for 
inspection  and  copying  where  indicated 
under  AOOAESSES  in  this  proposed  rule. 

Ual  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Prapoeed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  pro|>oses  to 
amend  33  CFR  part  110  as  follows: 

PART  110— (AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Arthwity:  33  U.S.C.  471,  2071;  49  CFR 
1.46  and  33  CFR  1.0S-l(g).  Section  110.1a 
and  each  section  listed  in  it  are  also  issued 
under  33  U.S.C  1223  and  1231. 

2.  Section  110.51.  is  revised  to  read  as 
follows: 

f1lO.Sl    Qrolen,Conn. 

The  waters  between  an  unnamed  cove 
and  Pine  Island. 

(a)  Beginning  at  a  point  on  the 
shoreline  of  Avery  Point  at  a  latitude 
41*19'01.4",  longitude  072«03'42.8"; 
thence  to  a  point  in  the  cove  at  latitude 
41*19'02.5".  longitude  72*03'36.2" 
thence  southeasterly  to  a  i>oint  at 
latitude  41'18'56.2",  longitude 
072»03'34.2":  thence  northeasterly  to 
latitude  41"19'02.5".  longitude 
072*03'19.2":  thence  terminating  at  the 
tip  of  Jupiter  Point  at  latitude 
41M9'04.4",  longitude  072'03'19.7". 
DATUM:  NAD  83 

(b)  Beginning  at  a  p>oint  on  the 
shoreline  of  Pine  Island  at  latitude 
41M8'47.1".  longitude  072*03'36.8"; 
thence  northerly  to  latitude  41»18'54.1". 
longitude  072''03'35.4";  thence 
northeasterly  to  a  point  at  latitude 
41'19'01.2",  longitude  072»03'19.3": 
thence  terminating  at  a  point  at  latitude 
41M8'54.0",  longitude  072*03'17.5". 
DATUM:  NAD  83 


r  The  areas  designated  by  (a)  and  (b) 
are  principally  for  the  use  of  recreational 
vessels.  Vessels  shall  be  anchored  so  that  no 
part  of  the  vessel  obstructs  the  135  foot  wide 
channel.  Temporary  floats  or  buoys  for 
marking  the  location  of  the  anchor  of  a  vessel 
at  anchor  may  be  used.  Fixed  mooring  pilings 
or  stakes  are  prohibited. 


Dated:  December  19, 1997. 

UM.  LarrabM, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
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DEPARTMENT  OF  TRANSPORTATION 

COMt  QUMTd 

33  CFR  Part  166 

[COTP  SAN  JUAN  97-046] 

RtN211S-^AA97 

SafMy  Zone;  San  Juan  HartXK,  San 
Juan,  PR 

A0B«CY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  prop>osed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  a  permanent  moving  safety 
zone  around  Liquefied  Petroleimi  Gas 
(LPG)  ships  transiting  the  waters  of  San 
Juan  Harbor,  San  Juan.  Puerto  Rico. 
These  regulations  are  needed  to  protect 
all  vessels  and  the  public  from  the 
safety  hazards  associated  with  the 
arrival  and  departure  of  LPG  ships 
making  port  calls.  During  arrival  and 
departure,  these  types  of  vessels  use  the 
Bar,  Anegado  and  Army  Terminal 
Chaimels.  Due  to  their  highly  volatile 
cargoes,  size,  draft,  and  channel 
restrictions,  LPG  ships  require  use  of  the 
center  of  these  channels  for  safe 
navigation  and  to  promote  the  safety  of 
life  on  the  navigable  waters. 
DATES:  Comments  must  be  received  on 
or  before  March  9, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Commanding  Officer. 
Marine  Safety  Office  San  Juan.  P.O.  Box 
9023666.  Old  San  Juan.  Puerto  Rico 
00902-3666.  The  telephone  number  is 
(787)  729-6800.  extension  308  or  305. 
Comments  will  become  part  of  the 
public  docket  and  will  be  available  for 
copying  and  inspection  at  the  same 
address. 

FOR  FIMTHER  INFORMATION  CONTACT: 
LT  Christopher  K.  Palmer,  project 
officer,  USCG  Marine  Safety  Office  San 
Juan.  (787)  729-6800  x320. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  [)ersons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  rulemaking 
(COTP  San  Juan-97-045)  and  the 
spedflc  section  of  this  proposal  to 


which  each  comment  applies  and  give 
the  reason  for  each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  %vriting  to 
LT  Palmer  at  the  address  under 
ADOmnca.  The  request  should  include 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opporttmity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  notice  in  the  Federal  Register. 

Badcgroiind  and  Purpose  * 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  arrival  and 
departiire  of  LPG  ships  in  San  Juan 
Harbor,  San  Juan,  Puerto  Rico.  These 
moving  safety  zones  are  necessary 
because  of  the  significant  risks 
associated  with  LPG  ships  due  to  their 
highly  volatile  cargoes,  meir  size,  draft, 
and  channel  restrictions.  Historically, 
the  Coast  Guard  has  established  a 
moving  saHsty  zone  each  time  a  LPG 
ship  transits  the  waters  of  San  Juan 
Harbor.  Given  the  recurring  nature  of 
these  port  calls,  and  the  dangers 
associated  with  LPG  ships,  the  Coast 
Guard  is  establishing  a  permanent 
moving  safety  zone  around  these  vessels 
during  their  arrival  and  departure  £rom 
San  Juan  Harbor,  San  Juan,  Puerto  Rico. 

The  safety  zone  will  be  established  in 
an  area  one  half  mile  around  LPG  ships 
entering  or  departing  San  Juan  Harbor, 
The  safety  zone  will  be  established  for 
a  period  commencing  when  the  vessel  is 
one  mile  north  of  San  Juan  Harbor  #1 
Sea  Buoy,  and  will  cease  once  the  vessel 
is  moored  at  either  the  Gulf  Refinery  Oil 
dock  or  the  Catano  Oil  dock.  The  Coast 
Guard  will  assign  a  patrol,  issue  a 
Broadcast  Notice  to  Mariners  to  advise 
mariners,  and  advise  the  San  Juan  Port 
Control  of  the  established  safety  zone  in 
advance  of  the  LPG  ships  arrival  and 
departure.  This  safety  zone  will  be 
effective  only  during  the  time  indicated 
in  the  Broadcast  Notice  to  Mariners. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 


expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
conclusion  is  based  on  the  limited 
dtuation  of  the  moving  safety  zone,  the 
extensive  advisories  that  will  be  made 
to  the  affected  maritime  community  and 
the  minimal  restrictions  the  regulations 
will  place  on  vessel  traffic.  These 
regulations  will  be  in  effect  for  a  total 
of  approximately  three  hours  per  port 
call  for  these  vessels. 

Suuil  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  the  regulations  would  only 
be  in  effect  approximately  one  day  each 
week  for  three  hours  in  a  limited  area 
of  San  Juan  Harbor. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  \mder  paragraph 
2.B.2.e(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654.  July  29, 1994).  that  this 
proposal  is  categorically  excluded  fi-om 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
is  available  in  the  docket  for  inspection 
or  copying. 

List  of  Subjects  in  33  CFR  Part  185 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 


requirements,  Secxirity  measures, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  subpait 
C  of  part  165  of  Tide  33,  Code  of  F^eral 
Regulations,  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  section  165.754  is  added  to 
read  as  follows: 

f1C5.7S4    Safety  Zone:  San  Juan  HartxH, 
San  Juan,  PR. 

(a)  Regulated  Area.  A  moving  safety 
zone  is  established  in  the  following 
area: 

(1)  The  waters  around  Liquefied 
Petroleum  Gas  ships  entering  San  Juan 
Harbor  in  an  area  one  half  mile  around 
each  vessel,  beginning  one  mile  north  of 
the  San  Juan  Harbor  #1  Sea  Buoy,  in 
approximate  position  18-29. 3N,  66- 
07. 6 W  and  continuing  imtil  the  vessel  is 
safely  moored  at  either  the  Gulf  Refinery 
Oil  dock  or  the  Catano  Oil  dock  in 
approximate  position  18-25.8N,  66- 
06.5W.  All  coordinates  referenced  use 
datum:  NAD  83. 

(2)  The  waters  around  Liquefied 
Petroleum  Gas  ships  departing  San  Juan 
Harbor  in  an  area  one  half  mile  around 
each  vessel  beginning  at  either  the  Gulf 
Refinery  Oil  dock  or  Catano  Oil  dock  in 
approximate  position  18-25.8N,  66- 
06.5W,  and  continuing  until  the  stem 
passes  the  San  Juan  Harbor  #1  Sea  Buoy, 
in  approximate  position  18-2B.3N,  66- 
07.6W.  All  coordinates  referenced  use 
datum:  NAD  83. 

(b)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transmit  or  remain  in 
the  safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  San  Juan,  Puerto 
Rico,  or  a  designated  Coast  Guard 
commissioned,  warrant,  or  petty  officer. 
(2)  Vessels  encountering  emergencies 
which  require  transit  through  the 
moving  safety  zone  should  contact  the 
Coast  Guard  patrol  craft  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol  craft 
may  authorize  a  vessel  to  transit  through 
the  safety  zone  with  a  Coast  Guard 
designated  escort. 

(3)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  Marine  Safety  Office, 
San  Juan,  Puerto  Rico,  can  be  contacted 
at  telephone  number  (787)  729-6800 
ext.  300.  The  Coast  Guard  Patrol 
Commander  enforcing  the  safety  zone 


can  be  contacted  on  VHF-FM  channels 
16  and  22A. 

(4)  The  Marine  Safety  Office  San  Juan 
will  notify  the  marine  community  of 
periods  during  which  these  safety  zones 
will  be  in  effect  by  providing  advance 
notice  of  scheduled  arrivals  and 
departures  of  Liquefied  Petroleum  Gas 
vessels  via  a  marine  broadcast  Notice  to 
Mariners. 

(5)  Should  the  actual  time  of  entry  of 
the  Liquefied  Petroleum  Gas  vessel  vary 
more  than  one  half  hour  from  the 
scheduled  time  stated  in  the  broadcast 
Notice  to  Mariners,  the  person  directing 
the  movement  of  the  Liquefied 
Petroleum  Gas  vessel  shall  obtain 
permission  from  Captain  of  the  Port  San 
Juan  before  commencing  the  transit. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  on- 
scene  patrol  personnel.  On-scene  patrol 
personnel  include  commissioned, 
warrant,  or  petty  officers  of  the  U.S. 
Coast  Guard.  Coast  Guard  Auxiliary  and 
local  or  state  officials  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section,  and  other 
applicable  laws. 

Dated:  November  24, 1997. 
B.M.  Salerno, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  San  Juan.  PR. 
(FR  Doc.  98-2985  Filed  2-5-98;  8:45  am) 
BILUNQ  CODE  4eiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  172-O040b;  FRL-5S57-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kem 
County  Air  Pollution  Control  District; 
Monterey  Bay  Unified  Air  Pollution 
Control  District;  Ventura  County  Air 
Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  This  action 
revises  the  definition  of  volatile  organic 
compound  (VOC)  and  updates  the 
exempt  compound  list  in  rules  from 
Kem  County  Air  Pollution  Control 
District  (KCAPCD),  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD),  and  Ventura  County  Air 
Pollution  Control  District  (VCAPCD). 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  incorporate 
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into  the  SIP  derinition  changes  in  the 
districts'  rules  to  be  consistent  with 
revised  federal  definitions.  EPA  is 
proposing  approval  of  these  revisions 
for  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  under  title  I  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revisions  as  a  direct  flnal 
rule  without  prior  proposal  because  the 
Agency  views  these  changes  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  March  9, 
1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Christine 
Vineyard.  Rulemaking  Office  (AIR— 4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  revised  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Rulemaking  Office  (Air-4).  Air  Division, 

U.S.  Environmental  Protection 

Agency.  Region  IX,  75  Hawthorne 

Street,  San  Francisco,  CA  94105. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95612. 
Kern  County  Air  Pollution  Control 

District.  2700  "M"  Street,  Suite  290, 

Bakersfield.  CA  93301. 
Mcniterey  Bay  Unified  Air  Pollution 

Control  District.  24580  Silver  Cloud 

Court,  Monterey.  CA  93940. 
Ventura  County  Air  Pollution  Control 

District.  24580  Silver  Cloud  Court. 

Monterey.  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  Office 
(Air-4).  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 


Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1197. 
SUPPLEMENTARY  INFORMATKM: 

This  document  concerns  Kem  County 
Air  Pollution  Control  District  (KCAPCD) 
Rule  410.1.  Architectural  Coatings:  Rule 
410.5,  Cutback,  Slow  Cure  and 
Emulsified  Asphalt.  Paving  and 
Maintenance  Operations;  Rule  411, 
Storage  of  Organic  Chemicals;  Rule 
414.5.  Pump  and  Compressor  Seals  at 
Petroleum  Refineries  and  Chemical 
Plants;  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD) 
Rule  101.  Definitions;  and  Ventura 
County  Air  Pollution  Control  District 
(VCAPCD)  Rule  2,  Definitions.  KCAPCD 
Rules  410.1.  410.5,  411,  and  414.5  were 
submitted  to  EPA  on  May  10, 1996; 
MBUAPCD  Rule  101  was  submitted  to 
EPA  on  March  3. 1997;  and  VCAPCD 
Rule  2  was  submitted  on  July  23, 1996 
by  the  California  Air  Resources  Board 
(CARB).  For  further  information,  please 
see  the  information  provided  in  the 
Direct  Final  action  that  is  located  in  the 
Final  Rules  Section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  15, 1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
|FR  Doc.  9a-2872  Filed  2-5-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockat  No.  M-7.  RM-«21 1] 

Radio  Broadcasting  Services;  Roxton, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Lake 
Broadcasting,  Inc.  requesting  the 
allotment  of  Channel  274A  to  Roxton.. 
Texas,  as  the  community's  first  local 
aural  transmission  service.  Channel 
274A  can  be  allotted  to  Roxton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  274A  at  Roxton  are  33-35-18 
NL  and  95-40-27  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  23,  1998.  and  reply 
comments  on  or  before  April  7. 1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  Harrison.  President. 
Lake  Broadcasting.  Inc..  101  East  Main, 
Suite  255.  Denison.  Texas  75020 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180.  •* 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-7,  adopted  January  21. 1998.  and 
released  January  30. 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW.. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note  . 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sabjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  98-2989  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT).  " 
ACTION:  Denial  of  petition  for 
rulemaking. 
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summary:  This  doomient  denies  a 
petition  for  rulemaking  submitted  by 
Mr.  Richard  J.  Shaw  to  specify  the 
design  and  method  of  closure  for  gas 
caps  on  motor  vehicles.  The  petition 
provided  insufficient  information  to 
support  petitioner's  contention  that  fuel 
spillage  and  vapor  release  represent  a 
safety  problem  that  requires  regulation. 
Available  crash  data  do  not  demonstrate 
a  safety  problem  with  gas  cap  clostue. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
non-legal  issues:  Dr.  William  J.J.  Liu, 
Office  of  Crashworthiness  Standards. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590. 
Telephone:  (202)  366-4923.  Facsimile 
(202)  366-4329.  For  legal  issues:  Nicole 
Fradette.  Office  of  Chief  Counsel. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590. 
Telephone:  (202)  366-2992.  Facsimile 
(202)  366-3820.  electronic  mail 
"nicole.fradette®nhtsa.dot.gov". 

SUPPLEMBfTARY  INFORMATION:  By 
petition  dated  May  14. 1997.  Mr. 
Richard  J.  Shaw  petitioned  the  agency  to 
issue  a  rule  applicable  to  gas  caps.  The 
petitioner  stated  that  the  rulemaking 
was  needed  to  prevent  deaths,  injuries, 
and  environmental  damage  caused  by 
improperly  secured  gas  caps.  He  stated 
that  crash  fires  and  environmental 
pollution  occur  when  improperly 
secured  gas  caps  leak  gasoline  and 
gasoline  vapors.  The  petitioner 
requested  that  NHTSA  "standardize  gas 
caps  and  eliminate  the  problem 
completely."  To  ensure  that  gas  caps  are 


secured  properly,  the  petitioner 
suggested  the  use  of  a  robot  or  an 
electronic  gas  cap  wrench  at  filling 
stations.  • 

To  promulgate  or  amend  a  vehicle 
safety  requirement,  NHTSA  must 
decide,  on  the  basis  of  data  and 
analysis,  that  a  safety  problem  exists 
and  that  the  requirement  would  reduce 
the  problem  and  thus  meet  the  need  for 
motor  vehicle  safety.  In  this  instance, 
NHTSA  has  foimd  no  basis  for 
concluding  that  there  is  a  safety 
problem  with  gas  caps.  Although  the 
petitioner  cited  some  crash  data  on  post- 
collision  vehicle  fires,  he  did  not 
demonstrate  a  causal  connection 
between  the  fires  and  an  improperly 
sealed  gas  cap.  The  petitioner  did  not 
provide  information  showing  that 
improper  gas  cap  use  or  design 
contributes  to  motor  vehicle  fires,  nor  is 
NHTSA  aware  of  any  information  from 
other  sources  demonstrating  such  a 
problem.  In  the  research  now  underway 
relating  to  a  possible  upgrade  of  Federal 
Motor  Vehicle  Safety  Standard  No.  301. 
"Fuel  System  Integrity"  (49  CFR 
571.301).  the  data  collected  from  vehicle 
crash  fires  do  not  show  a  connection 
between  gas  cap  performance  and 
vehicle  fires. 

The  agency  notes  that  the  specific 
solution  suggested  by  the  petitioner, 
requiring  filling  stations  to  install  an 
electronic  gas  wrench,  raises  questions 
about  the  purview  of  NHTSA's  statutory 
authority.  NHTSA  is  authorized  to 
regulate  motor  vehicles  and  items  of 
motor  vehicle  equipment.  In  a 
Septembw  16, 1994  letter  to  the 


Consumer  Product  Safety  Commission. 
NHTSA  determined  that  gasoline  pump 
nozzle/hose  assemblies  (referred  to  in 
the  letter  as  "gas  nozzles")  are  not 
"motor  vehicle  equipment"  within  the 
meaning  of  NHTSA's  implementing 
statute,  in  part  because  they  are  not 
purchased  or  otherwise  acquired  by 
ordinary  users  of  motor  vehicles.  An 
electronic  gas  wrench  installed  at  a 
filling  station  is  similar  to  a  gas  nozzle 
with  regard  to  the  intended  purchaser. 

The  petitioner  also  raised  the  issue  of 
environmental  damage  caused  by 
gasoline  emissions.  This  issue  is  not 
germane  to  rulemaking  under  49  U.S.C. 
Chapter  301,  which  is  limited  to  matters 
of  motor  vehicle  safety.  Congress  has 
delegated  the  authority  to  regulate 
emissions  to  the  U.S.  Environmental 
Protection  Agency. 

In  accordance  with  49  CFR  part  552. 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
After  considering  all  relevant  factors, 
the  agency  has  decided  to  deny  the 
petition. 

Autliority:  49  U.S.C.  30103.  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on  February  2, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  98-2998  Filed  2-5-98;  8:45  amj 
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This  section  o«  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ol  hearings  and  Investigations, 
committee  meetings,  agency  deasions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inapectlon 
Service 

[Docket  Na  97-124-1] 

Notice  of  Requeet  for  Extenalon  of 
Approval  of  an  information  Collection 

AOCNCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Animal  Welfare  Act. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  7, 1998  to  be  assured 
of  consideration. 

A00AE88ES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to;  Docket  No. 
97-124-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-124-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
information  regarding  the  Animal 
Welfare  Act,  contact  Dr.  Barbara  Kohn, 
Senior  Staff  Veterinarian,  Animal  Care, 


APHIS,  4700  River  Road  Unit  84, 
Riverdale.  MD  20737-1234.  (301)  734- 
7833.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Ms.  Cheryl  Groves, 
Information  Collection  Coordinator,  at 
(301)  734-5086. 
SUPPlfMENTARY  INFORMATION: 

Title:  Animal  Welfare. 

OAfB  Number:  0579-0115. 

Expiration  Date  of  Approval:  March 
31,  1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Regulations  and  standards 
have  been  promulgated  to  promote  and 
ensure  the  humane  handling,  care, 
treatment,  and  transportation  of 
regulated  animals  under  the  Animal 
Welfare  Act  (the  Act)  (7  U.S.C.  2131  et 
seq.).  Title  9,  part  3,  subpart  E,  of  the 
Code  of  Federal  Regulations  (the 
regulations)  addresses  speciHc 
standards  for  marine  mammals. 

With  respect  to  the  transportation  of 
marine  mammals,  the  regulations 
require  that  intermediate  handlers  and 
carriers  only  accept  shipping  enclosures 
that  meet  the  minimum  requirements 
set  forth  in  the  regulations  (§  3.113)  or 
that  are  accompanied  by  documentation 
signed  by  the  cosigner  verifying  that  the 
shipping  enclosures  comply  with  the 
regulations.  If  marine  mammals  are  to 
be  transported  in  cargo  space  that  falls 
below  45  'F  (7.2  "C).  regulations  specify 
that  the  animals  must  be  accompanied 
by  a  certificate  of  acclimation  that  has 
been  signed  by  a  United  States 
Department  of  Agriculture  (USDA) 
accredited  veterinarian. 

In  addition,  all  shipping  enclosures 
must  be  marked  with  the  words  "Live 
Animals"  and  have  arrows  indicating 
the  correct  upright  position  of  the 
container.  Intermediate  handlers  and 
carriers  are  required  to  attempt  to 
contact  the  consignee  at  least  once  every 
6  hours  upon  the  arrival  of  any  marine 
mammal.  Documentation  of  these 
attempts  must  be  recorded  by  the 
intermediate  handlers  and  carriers  and 
maintained  for  inspection  by  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  personnel. 

These  reporting  and  recordkeeping 
requirements  do  not  mandate  the  use  of 
any  official  government  form. 

The  regulations  also  require  that  all 
facilities  holding  marine  mammals 
submit  a  contingency  plan  regarding 
emergency  sources  of  water  and  electric 


power  in  the  event  of  failure  of  the 
primary  sources. 

The  regulations  also  require  facilities 
to  maintain  water  quality  records  to 
verify  compliance  with  §  3.106, 
including  information  on  coliform 
levels,  salinity  (if  applicable),  pH,  and 
any  chemical  additives.  To  comply  with 
§  3.110(d)  and  §  3.111(g)(6).  complete 
necropsies  must  be  conducted  on  any 
marine  mammals  that  die  at  the  facility 
and  the  records  must  be  maintained  at 
the  facility. 

APHIS  needs  the  reports  and  records 
required  by  the  regulations  to  enforce 
the  regulations  for  marine  mammals  and 
ensure  the  humane  treatment  of  these 
animals. 

On  January  23, 1995,  we  published  a 
proposal  (APHIS  Docket  No.  93-076-2. 
"Animal  Welfare;  Marine  Mammals,"  60 
FR  4383-4389)  that  would  establish 
standards  and  recordkeeping 
requirements  for  facilities  that  operate  a 
"swim-with-the-dolphin"  (SWTD) 
program. 

The  reporting  and  recordkeeping 
requirements  contained  in  APHIS 
Docket  No.  93-076-2  were  given 
preliminary  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  control  number  0579-0115. 
Although  these  requirements  may 
change  (a  final  rule  has  not  yet  been 
published),  we  are  seeking  a 
continuation  of  the  preliminary 
approval. 

The  recordkeeping  requirements 
proposed  in  Docket  No.  93-076-2 
would  require  that  each  facility 
operating  an  SWTD  program  submit 
written  copies  of  the  rules  and 
instructions  used  in  the  introductory 
(classroom)  session  (proposed 
§3.11 1(e)(4)).  the  procedures  for 
terminating  a  session  (proposed 
§  3.111(e)(7)),  a  description  of  the  SWTD 
program  (proposed  §  3.111(f)(1)).  and 
semiannual  reports  regarding 
participation  in  the  program  (proposed 
§3.111(0(5)). 

Under  the  proposal,  each  facility 
would  be  required  to  maintain 
veterinary,  feeding,  and  behavioral 
records  for  SWTD  animals  in  order  to 
comply  with  proposed  §§  3.111(f)(3)  and 
(0(4).  Proposed  §§  3.111fe)(3)  through 
(g)(5)  would  require  that  each  facility 
maintain  proHle  (animal  identification) 
information,  nutritional  and 
reproductive  status  information,  and  a 
monthly  written  assessment  by  the 


attending  veterinarian.  Proposed 

§  3.111(f)(6)  would  reqtiire  that  iniuries 

sustained  fay  dolphins  or  participants  be 

reported  to  APHIS  within  24  hours, 

with  a  written  report  required  within  7 

days. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  (wrformance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burdm  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
asstunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.176.66  hours  per  response. 

Respondents:  USDA  licensed/ 
registered  marine  mammal  facility 
representatives. 

Estimated  number  of  respondents: 
810. 

Estimated  annual  number  of 
responses  per  respondent:  48.94. 

Estimated  annual  number  of 
responses:  39,641. 

Estimated  total  annual  burden  on 
respondents:  7,003  hours.  (Ehie  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC,  this  2nd  day  of 
February  1998. 
CraigA.  Retd. 

Acting  AdministmtoT,  Animal  and  Plant 
HealUi  Inspection  Service. 
[FR  Doc.  9B-3046  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  AQRKULTURE 


[DoelMtNaLt7-l2»^q 

Notioa  of  Raquaat  for  Exianaion  of 
Appraval  of  an  Informatfon  CoNaction 

AQBUCY:  Animal  and  Plant  Heelth 
Inspection  Service,  USDA. 
ACTION:  ExtMision  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Enviroiunental  Monitoring  Form. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  7, 1998  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-129-1,  Regulatory  Analysis  and 
Development.  PPD,  APHIS,  suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-129-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the 
Environmental  Monitoring  Form, 
contact  Mr.  Ron  Berger,  Acting  Deputy 
Director  of  Technical  and  Scientific 
Services,  Biotechnology  and  Scientific 
Services,  PPQ,  APHIS,  4700  River  Road 
Unit  150.  Riverdale.  MD  20737-1236. 
(301)  734-5105.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Ms.  Celeste  Sickles, 
Information  Collection  Coordinator,  at 
(301)  734-7477. 
SUPPlfMBfTARY  MFORMATKM: 

Title:  Environmental  Monitoring 
Form. 

OAfB  Number:  0579-01 1 7. 

Expiration  Date  of  Approval:  July  31, 
1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 


Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
provides  lefidership  in  ensuring  the 
health  and  welfare  of  animals  and 
plants.  The  Agency  attempts  to  carry  out 
this  mission  in  a  maimer  that  promotes 
and  protects  the  environment. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 

4321)  and  the  regulations  that  

implement  this  act  (contained  in  40  CFR 
1500-1508),  APHIS  engages  m 
environmental  monitoring  for  certain 
activities  that  we  conduct  to  omtrol  or 
eradicate  certain  pests  and  diseases. 
Activities  with  the  greatest  potential  for 
harm  to  the  human  environment  and  for 
which  mitigation  measures  have  been 
developed  are  monitored  to  ensure  that 
the  mitigation  measuures  are  enforced 
and  effective.  In  many  cases  monitoring 
is  required  where  APHIS  programs  are 
conducted  close  to  habitats  of 
endangered  and  threatened  species. 
This  monitoring  is  developed  in 
coordination  with  the  United  States 
Department  of  the  Interior,  Fish  and 
Wildlife  Service,  in  compliance  with  the 
Endangered  Species  Act,  50  CFR  17.11 
and  17.12. 

APHIS  Form  2060,  Enviroiunental 
Monitoring  Form,  is  used  by  APHIS 
field  personnel  and  State  cooperators 
jointly,  to  collect  information 
concerning  the  effects  of  pesticide  use 
in  the  sensitive  habitats.  The  goal  of 
environmental  monitoring  is  to  track  the 
potential  impact  that  APHIS  activities 
may  have  on  the  environment,  and  to 
use  this  knowledge  in  making  any 
necessary  adjustments  in  future  program 
actions. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  lof  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the>methodology  and 
Assumptions  used; 

(3)  Mhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate^  of  automated,  electronic. 
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mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.5 
hours  per  response. 

Respondents:  Gro'wers/appliers  of 
pesticides.  State  Department  of 
Agriculture  personnel. 

Estimated  annual  number  of 
respondents:  15. 

Estimated  annuai  number  of 
responses  per  respondent:  20. 

Estimated  annual  number  of 
responses:  300. 

Estimated  total  annual  burden  (xi 
respondents:  150  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  2nd  day  of 
February  1998. 
Craig  A.  Rwd. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  9a-3047  Filed  2-5-98:  8:45  am] 
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OEPARTMIENT  OF  AQRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dodiet  No.  97-130-1] 

AgrEvo  USA  Co.;  Receipt  of  Petition 
for  Oetermination  of  Nonregulated 
Status  for  Sugar  Beet  Genetically 
Engineered  for  Qiufosinat*  Hert>icide 
Tolerance 

AQOCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  AgrEvo  USA  Company 
seeking  a  determination  of  nonregulated 
status  for  sugar  beet  designated  as 
Transformation  Event  T120-7.  which 
has  been  genetically  engineered  for 
tolerance  to  the  herbicide  glufosinate. 
The  petition  has  been  submitted  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  with  those 
regulations,  we  are  soliciting  public 
comments  on  whether  this  sugar  beet 
presents  a  plant  pest  risk. 


DATES:  Written  comments  must  be 
received  on  or  before  April  7.  1998. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-130-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-130-1.  A  copy  of  the 
petition  and  any  comments'  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ved  Malik,  Biotechnology  and 
Biological  Analysis.  PPQ,  APHIS,  Suite 
5B05.  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1236;  (301)  734- 
7612.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail: 

mkpeterson@aphis.usda.gov. 
SUPPt.EMENrARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environinent)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  [>ests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  December  2, 1997.  APHIS  received 
a  petition  (APHIS  Petition  No.  97-336- 
Olp)  from  AgrEvo  USA  Company 
(AgrEvo)  of  Wilmington,  DE,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  pwrt  340  for  sugar  beet 
[Beta  vulgaris  L.)  designated  as 
Transformation  Event  T120-7  (event 
T120-7).  which  has  been  genetically 
engineered  for  tolerance  to  the  herbicide 


glufosinate.  The  AgrEvo  petition  states 
that  the  subject  sugar  beet  should  not  be 
regulated  by  APHIS  because  it  does  not 
present  a  plant  pest  risk. 

As  described  in  the  petition,  event 
T120-7  sugar  beet  has  been  genetically 
engineered  to  contain  a  synthetic 
version  of  the  pat  gene  derived  from 
Streptomyces  viridochromogenes.  The 
pat  gene  encodes  the  enzyme 
phosphinothricin  acetyltransferase 
(PAT),  which  confers  tolerance  to  the 
herbicide  glufosinate.  Expression  of  the 
pat  gene  is  controlled  by  35S  promoter 
and  terminator  sequences  derived  from 
the  plant  pathogen  cauliflower  mosaic 
virus.  Event  T120-7  sugar  beet  also 
contains  the  apbO'jUoT  nptll  marker 
gene  used  in  plant  transformation. 
Expression  of  the  nptZZ  gene  is 
controlled  by  gene  sequences  derived 
from  the  plant  pathogen  Ag^bacterium 
tumefaciens,  and  analysis  indicates  that 
the  NPTII  protein  is  expressed  in  certain 
parts  of  the  subject  plants.  The  A. 
tumefaciens  method  was  used  to 
transfer  the  added  genes  into  the 
parental  sugar  h^t  line. 

Event  Tl  20-7  sugar  beet  has  been 
considered  a  regulated  article  under  the 
regulations  in  7  CFR  part  340  betause  it 
contains  gene  sequences  from  plant 
pathogens.  The  subject  sugar  beet  has 
been  field  tested  in  the  U.S.  since  1994 
under  APHIS  permits.  In  the  process  of 
reviewing  the  (>ermit  applications  for 
field  trials  of  this  sugar  beet,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction  . 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.).  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  «r  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substaiices,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 


Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  an 
herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use. 
Accordingly,  a  submission  has  been 
made  to  H'A  for  registration  of  the 
herbicide  glufosinate  for  use  on  sugar 
beet.  When  the  use  of  the  herbicide  on 
the  genetically  modified  plant  would 
result  in  an  increase  in  the  residues  of 
the  herbicide  in  a  food  or  feed  crop  fm 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
(21  U.S.C.  301  et  seq.].  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA,  ~ 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
AgrEvo  has  begun  consultation  with 
FDA  on  the  subject  sugar  beet. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 


AgrEvo 's  event  T126-7  sugar  beet  and 
the  availability  of  APHIS*  written 
decision. 

Authority:  7  U.S.C.  ISOaa-lSOjj,  151-167. 
and  1622n;  31  U.S.Q  9701;  7  CFR  2.22.  2.80, 
and  371.2(c). 

Done  in  Washington,  DC,  this  2nd  day  of 
February  1998. 

Craig  A.  Saed, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Senice. 

IFR  Doc.  98-3048  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  AQRICULTURE 

Forest  Servica 

Young'n  Timber  Salas,  Wlllametta 
National  Forest,  Lane  County,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  Proposed  Action  to 
harvest  and  regenerate  timber,  and  thin 
young  stands  created  by  past 
regeneration  harvest.  This  EIS  was 
triggered  during  an  environmental 
analysis  (EA)  which  discovered  a 
potential  for  significant  impacts  as 
defined  under  NEPA  1508.27.  The 
proposed  action  also  calls  for  the 
construction,  reconstruction, 
decommissioning  of  roads,  restoration 
of  degraded  stream  channels, 
improvement  of  big  game  forage,  and 
other  habitat  restoration  projects  within 
the  Middle  Fork  drainage  of  the 
Willamette  River  watershed.  The 
planning  area  is  bisected  by  the  Middle 
Fork  of  the  Willamette  River.  The  west 
side  of  the  planning  area  is  bounded  by 
Forest  Road  5850.  Forest  Road  2125 
forms  the  south  boundary,  and  Snow 
Creek  forms  the  north  boundary.  On  the 
east  side  of  the  planning  area,  Warner 
Mountain,  Logger  Butte,  and  Joe's 
Prairie  border  the  east  and  north  side  of 
the  planning  area,  and  the  Young's  Rock 
Trail  borders  the  southern  end  of  the 
planning  area.  The  area  is 
approximately  57  air  miles  southeast  of 
the  City  of  Eugene  and  12  air  miles 
south  of  the  City  of  Oakridge.  The  Forest 
Service  proposal  will  be  in  compliance 
with  the  1990  Willamette  National 
Forest  Land  and  Resource  Management 
Plan  as  amended  by  the  1994  Northwest 
Forest  Plan,  which  provides  the  overall 
guidance  for  management  of  this  area. 
These  proposals  are  tentatively  planned 
for  implementation  in  fiscal  years  1999- 
2001. 


The  Willamette  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  those  comments  already 
received  as  a  result  of  local  public 
participation  activities.  The  agency  will 
also  give  notice  of  the  full 
environmental  analysis  and  decision- 
making process  so  that  interested  and 
affected  people  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  the  analysis 
should  be  received  in  writing  by  March 
1, 1998. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management' 
of  this  area  to  Rick  Scott,  District 
Ranger,  Rigdon  Ranger  District, 
Willamette  National  Forest,  P.O.  Box 
1410.  Oakridge.  Oregon  97463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  the  scope  of  analysis  to 
Kristie  Miller,  Planning  Resource 
Management  Assistant  or  John  Agar, 
Project  Coordinator,  Rigdon  Ranger 
District,  phone  541-782-2283. 
SUPPLBiBn-ARY  INFORMATION:  The 
Young'n  Planning  area  is  entirely  within 
the  Middle  Fork  of  the  Willamette  River 
watershed.  A  Watershed  Analysis  was 
completed  for  the  Middle  Fork  of  the 
Willamette  River  in  August,  1995,  titled; 
the  Middle  Fork  Willamette  River 
Downstream  Tributaries  Watershed 
Analysis  Report. 

The  purpose  of  this  project  is  to 
harvest  timber  in  a  manner  that 
implements  the  Forest  Plan 
management  objectives  and  Watershed 
Analysis  recommendations.  * 

The  proposal  includes  harvesting 
timber  in  four  to  five  separate  timber 
sales,  over  the  next  three  years.  Up  to 
four  sales  would  involve  regeneration 
harvest  and  one  sale  would  involve 
commercial  thinning.  Both  thinning  and 
regeneration  harvest  timber  sale 
proposals  would  involve  road 
construction,  reconstruction,  and 
decommissioning.  This  analysis  will 
evaluate  a  range  of  alternatives 
addressing  the  Forest  Service  proposals 
to  harvest  approximately  20.5  million 
board  feet;  approximately  1.1  million 
board  feet  would  be  generated  from 
thinning  some  218  acres  of  young 
managed  stands  created  by  past  clearcut 
harvest,  and  approximately  19.4  million 
board  feet  would  be  generated  by 
regeneration  harvest  on  approximately 
580  acres.  All  the  above  proposed 
harvest  would  require  a  total  of  2.7 
miles  of  temporary  road  construction 
and  40  miles  of  road  reconstruction. 
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The  Young'n  planning  area  comprises 
about  38,000  acres:  of  this  total.  4,122 
(11%)  aorvs  are  private  land.  Of  the 
33,878  acres  of  Forest  Service  land. 
about  15,313  acres  (45%)  have  been 
previously  harvested  and  regenerated. 
Of  the  remaining  acres,  approximately 
1.850  (5.4%)  acres  is  in  a  mature  stand 
condition,  ranging  in  ages  from  70  to 
170  years,  and  16,700  acres  is  in  an  old- 
growth  stand  condition,  stand  ages 
exceeding  200  years.  The  planning  area 
conUins  about  1,536  acres  (4%)  of  non- 
forested  vegetation  types  and  rock 
outcrops.  Management  areas  that 
provide  for  programmed  timber  harvest 
are  Scenic  (11a,  lie.  lid)  and  General 
Forest  (14a).  Other  land  allocations  in 
this  planning  area  are  Late-Successional 
Reserves  (16A.  16B),  Riparian  Reserves 
(15A),  Wild  and  Scenic  River  Corridor, 
and  the  Moon  Point  Special  Interest 
Are*  (5A). 

The  project  area  does  not  include  any 
inventoried  roadless  area. 

Preliminary  issues  identified  in  this 
analysis  are  potential  impacts  to  habitat 
of  plant  and  animal  communities, 
landscape  connectivity  and  wildlife 
dispersal  corridors,  watershed 
restoration  opportunities,  cumulative 
watershed  effects,  scenic  quality  along 
the  Middle  Fork  of  the  Willamette  River, 
forest  growth  and  yield,  and  economics. 

Scoping  was  initiated  again  in  April 
of  1996.  Alternatives  were  developed 
and  preliminary  analysis  was  completed 
dtiring  the  summer  and  fall  of  1997.  The 
developed  alternatives  consisted  of:  (A) 
optimization  of  growth  and  yield  while 
meeting  Forest  Plan  Standard  and 
Guidelines  Thresholds.  (B)  conservation 
of  habitat  while  exceeding  current 
Forest  Plan  Standard  and  Guidelines  (C) 
blend  alternative;  optimization  of 
growth  and  yield  and  conserve  the  most 
functional  habitats  while  meeting  Forest 
Plan  Standard  and  Guidelines  (D)  No 
Action.  Alternative  A  would  treat  902 
acres  and  generate  24.5  MMBF  of  timber 
volume.  Alternative  B  would  treat  709 
acres  and  generate  18.1  MMBF  of  timber 
volume.  Alternative  C  would  treat  790 
acres  and  generate  20.5  MMBF  of  timber 
volume,  and  Alternative  D  No  Action 
would  defer  harvest  in  this  planning 
area.  All  action  alternatives  were 
developed  to  avoid  forest  fragmentation 
and  system  road  construction.  Results  of 
the  above  actions,  documented  in  an 
environmental  analysis,  indicated  a 
potential  for  significant  ejects  to  the 
human  environment,  hence  the  need  for 
documentation  with  an  Environmental 
Impact  Statement. 

The  Forest  Service  will  be  seeking 
additional  information,  comments  and 
assistance  from  Federal.  State,  local 
agencies.  tribM.  and  other  individuals 


or  organizations  who  may  be  interested 
or  a^ted  by  the  proposed  project. 
Additional  input  will  be  used  to  help 
verify  the  existing  analysis  and 
determine  if  additional  issues  and 
altemativea  shmild  be  developed.  This 
input  will  b«  used  in  preparation  of  the 
draft  EIS. 

The  scoping  process  will  include  the 
following: 

•  Identification  of  potential  issues; 

•  Identification  of  issues  to  be 
analyzed  in  depth; 

•  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process: 

•  Exploration  of  additional 
alternatives  based  on  the  issues 
identified  during  the  scoping  process; 

and 

•  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  ciunulative  effects  and 
connected  actions). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March.  1998.  The 
comment  period  on  the  draft  EIS  will  be 
for  a  45  day  period,  following  the  date 
the  EPA  pubbshes  the  notice  of 
availability  in  the  Federal  Re^ster. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NHI>C,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
f.  2d  1016. 1022  (9th  Qr.  1986)  and 
IVjsconsjn  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  4S-day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 


chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  ahematives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refiar  to  the  Council  on 
Environmental  Quality  Regulations  fw 
implementing  the  procedural  provisiraw 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.). 

Tlie  final  EIS  is  scheduled  to  be 
■  completed  in  June,  1998.  In  the  final 
EIS.  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Rick 
Scott,  District  Ranger,  is  the  responsible 
official  and  as  responsible  official,  he 
will  document  the  Young'n  Timber 
Sales  and  ctmnected  actions  and 
rational  in  a  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  215). 

Dated:  January  28, 1998. 
IkkScM. 
District  Banger. 

(PR  Doc.  98-2975  Filed  2-5-98;  8:45  am] 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Addition  of  Routino  Um  to  Privacy  Act 
Syslams  of  Records 

AQBUCY:  Assassination  Records  Review 

Board. 

ACnON:  Notice  and  request  for 

comments. 


summary:  In  accordance  with  the  the 
Privacy  Act  of  1974,  5  U.S.C. 
552a(e)(ll).  the  Assassination  Records 
Review  Board  is  issuing  notice  of  our 
intent  to  amend  the  systems  of  records 
entitled  the  Personnel  Files  (ARRB-9) 
and  the  Time  and  Attendance  Files 
(ARRB-14)  to  include  a  new  routine 
use.  The  disclosure  is  required  by  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act,  Pub.  L. 
104-193.  We  invite  public  comment  on 
this  publication. 

DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
March  9. 1998. 

Effective  date:  The  proposed  routine 
use  will  become  effective  as  proposed 
without  further  notice  on  Much  9, 
1998.  unless  comments  dictate 
otherwise. 
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ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Laura  Denk,  Assassination  Records 
Review  Board,  600  E  Street.  NW., 
Second  Floor,  Washington,  DC  20530, 
(202)  724-0457  (facsimile),  or  via 
electronic  mail:  Laura_Denk@jfk- 
arrb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Denk,  Assassination  Records 
Review  Board.  600  E  Street,  NW., 
Second  Floor,  Washington.  DC  20530, 
(202)  724-0088  (voice).  (202)  724-0457 
(facsimile).  Laura_Denk©jfk-arrb.gov. 
SUPf>t.EMENTARY  INFORMATION:  Pursuant 
to  the  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996. 
Pub.  L  104-193,  the  Assassination 
Records  Review  Board  will  disclose  data 
from  its  Personnel  Records  and  its  Time 
and  Attendance  Records  to  the  Office  of 
Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  use  in  the  National 
Database  of  New  Hires,  part  of  the 
Federal  Parent  Locator  Service  (FPLS) 
and  Federal  Tax  Offset  System,  DHHS/ 
OCSE  No.  09-90-0074.  A  description  of 
the  Federal  Parent  Locator  Service  may 
be  found  at  62  FR  51.663  (1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
security  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998.  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1. 1998. 

When  individuals  are  hired  by  the 
Assassination  Records  Review  Board, 
we  may  disclose  to  the  FPLS  their 
names,  social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire. 


and  information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  security  niunbers,  and 
quarterly  earnings  of  each  Assassination 
Records  Review  Board  employee,  within 
one"  month  of  the  quarterly  reporting 
period. 

information  submitted  by  the 
Assassination  Records  Review  Board  to 
the  FPLS  will  be  disclosed  by  the  Office 
of  Child  Support  Enforcement  to  the 
Social  Security  Administration  for 
verification  to  ensure  that  the  social 
security  number  provided  is  correct. 
The  data  disclosed  by  the  Assassination 
Records  Review  Board  to  the  FPLS  will 
also  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasiuy  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

Accordingly,  the  Assassination 
Records  Review  Board's  Notice  of 
Systems  of  Records  (ARRB-9  and 
ARRB-14)  originally  published  at  60  FR 
64,143  (1995)  is  amended  by  addition  of 
the  following  routine  use: 

ROUTME  USES  OF  RECORDS  MAINrAMEO  M  THE 
SYSTEMS,  SKXUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

The  names,  social  security  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement.  Administration  for 
Childrm  and  Families.  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act.  Pub.  L.  104-193. 

Dated:  December  30. 1997. 
Laura  Denk, 

Freedom  of  Information  Act  Officer/Privacy 
Act,  Assassination  Records  Review  Board. 
[FR  Doc.  98-2950  Filed  2-5-98;  8:45  am] 

BILUNQ  COOE  611S-01-P 


ACTION:  Proposed  additions  to  and 
deletions  from  the  Procurement  List. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECaVEO  ON  OR 
BEFORE:  March  9,  1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPlBidOITARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Govermnent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  idmitify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
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Grounds  Maintenance,  S.E.  Anny 
Reserve  Intelligence  Center,  Building 
839,  Fort  Gillem,  Georgia.  NPA: 
WORKTEC,  Jonesboro,  Georgia 

Janitorial/Custodial.  Greensbui^  AMSA 
104.  Greensburg.  Pennsylvania,  NPA: 
Rehabilitation  Center  and  Workshop. 
Greensburg,  Pennsylvania 

Janitorial/Custodial.  OCIE  Warehouse, 
Latrobe.  Pennsylvania.  NPA: 
Rehabilitation  Center  and  Workshop, 
Greensburg,  Pennsylvania 

DeletioiM 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 

entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
coiuiection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Bag.  Paper,  Grocer's 

8105-00-281-1158 

8105-00-281-1163 

8105-00-281-1425 

8105-00-271-1485 

8105-00-28ft-7308 

8105-00-281-1156 

8105-00-281-1429 

8105-00-579-9161 

8105-00-022-1319 

8105-00-543-7169 

8105-00-262-7363 

8105-00-130-4586 

■•Mrly  L.  MiUoMD. 

Executive  Dinctor. 

|FR  Doc.  99-2973  Filed  2-5-96:  8:45  unl 


COMMmEE  FOA  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurwnant  Ust;  Additions 

AQ0CY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

action:  Additions  to  the  procurement 

Ust. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonorofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  9, 1998. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gteway  3.  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt^MENTARY  INFORMATION:  On 
November  28. 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(62  FR  63314)  of  proposed  additions  to 
the  Procurement  List. 

The  following  comments  pertain  to 
Janitorial/Custodial,  Front  fioyal, 
Virpnia:  Comments  were  received  from 
the  ciirrent  contractor  in  response  to  a 
sales  data  request.  The  contractor  noted 
that  cleaning  the  Canine  Enforcement 
Training  Center  is  a  very  challenging  job 
which  requires  an  aggressive  service 
schedule.  The  contractor  also  noted  that 
all  its  employees  need  the  work  and 
hoi>e  to  be  allowed  to  continue  doing  it. 

The  nonprofit  agency  which  will  be 
cleaning  the  Center  has  been  found 
capable  of  doing  so  based  in  part  on  the 
contracting  officer's  statement  that  he  is 
Bwan  of  the  agency's  performance  and 
management  capability  based  on  its 
other  Federal  work  in  the  area,  made  in 
connection  with  a  waiver  of  the 
contracting  activity's  opportimity  to 
conduct  a  capability  survey  of  the 
nonprofit  agency.  TTie  Committee  is 
confident  the  nonprofit  agency  will  be 
able  to  perform  all  the  requirements  of 
cleaning  the  Center  in  a  thoroughly 
acceptable  manner. 

The  contractor's  employees  are  not 
the  only  ones  who  necfd  the  work. 
Putting  this  service  on  the  Procurement 
List  will  allow  workers  with  severe 
disabilities,  who  have  an 
unemployment  rate  far  above  that  of 
nondisabled  workers,  to  be  gainfully 
employed. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

Sialified  nonprofit  agencies  to  provide 
e  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  fiactors  considered  for  this 
certification  w^ce: 

1.  The  action  vfill  not  resiUt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  llie  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Gloves 
M.R.S09 
MR.  415 
MR.  416 
MR.  417 
M.R.  418 
M.R.514 
M.R.  515 

Service 

Janitorial/Custodial,  U.S.  Customs  Service, 
Canine  Enforcement  Training  Center 
(Various  Buildings),  Front  Royal, 
Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective - 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

(PR  Doc.  98-2974  Filed  2-5-98:  8:45  am] 
■LUNQ  OOH  MS»-«1-r 


COiNMSSION  ON  CIVIL  RIGHTS 

Agsnda  and  NoUcs  Of  Public  MssUng 
of  llM  Callfomia  Advisory  CommlttM 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  at  7:00  p.m. 
and  adjourn  at  9K)0  p.m.  on  Thursday. 
February  19, 1998,  at  the  Fountain 
Grove  Inn,  101  Fountaingrove  Parkway, 
Santa  Rosa.  California  95403.  The 
purpose  of  the  meeting  is  to  hold  a 
briefing  session  for  Committee  membera 
regarding  Commission  factfinding 


procedures  and  to  review  the  list  of 
scheduled  participants  for  the  February 
20, 1998.  meeUng.  The  Committee  will 
reconvene  at  8:30  a.m.  and  adjourn  at 
5:00  p.m.  on  Friday,  February  20, 1998, 
at  the  Justice  Joseph  A,  Rattigan  State 
Building,  50  "D"  Street,  Conference 
Room  410,  Santa  Rosa,  Cahfomia  95404. 
The  purpose  of  the  meeting  is  to  receive 
testimony  from  community 
representatives.  State,  Federal  and  local 
officials,  and  other  individuals  on 
police  community  relations  in  Sonoma 
County. 

Pereons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Phihp 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuemt  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  23, 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-2954  Filed  2-5-98;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  snd  Notice  of  Public  Meeting 
of  ttis  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to. 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will 
convene  at  12:45  p.m.  and  adjourn  4:45 
p.m.  on  Thursday,  February  19, 1998,  at 
the  JC  Penney,  Government  Relations 
Office,  Board  Room,  Suite  1015, 1156 
15th  Street,  NW,  Washington,  DC  20036. 
The  Advisory  Committee  will  receive 
updates  from  its  subcommittees  and 
continue  planning  its  next  project  for 
FY  1998. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Steven  Sims, 
202-862-4815.  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing- impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  R^onal  Office  at 


least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  22. 1998. 
Carol-Lee  Huriey, 

Chief  Regional  Progmms  Coordination  Unit. 
[FR  Doc.  98-2956  Filed  2-5-98;  8:45  am] 

BILUNQ  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Tuesday. 
February  17, 1998,  at  the  Clarion 
Townhouse,  1615  Gervais  Street, 
Columbia  SC  29201.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  January  22. 1998. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-2955  Filed  2-5-98;  8:45  am] 

BILUNG  COOE  SSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Encryption;  Partially 
Closed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Encryption  will  be 
held  February  23, 1998,  2  p.m.,  at  the 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  Room  4832, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 


policies  regarding  commercial 
encryption  products. 

PubUc  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Administration 
commercial  encryption  policy. 

4.  Discussion  of  task  force 
development  and  work  plan. 

Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S  export  control 
program  and  strategic  criteria  related 
thereto. 

A  Notice  of  determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved  July 
21, 1997,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of 
notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  contact  Ms. 
Lee  Ann  Carpenter  on  (202)  482-2583. 

Dated:  February  3.  1998. 
Wiiliam  V.  Skidmore. 

Acting  Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-3001  Filed  2-5-98;  8:45  am) 

BILUNQ  COOE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-680-810] 

Certain  Stainless  Steel  Pipe  From 
Korea;  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  changed 
circumstances  review. 

SUMMARY:  In  response  to  a  request  by 
SeAH  Steel  Corporation  (SeAH),  the 
Department  of  Commerce  (the 
Department)  is  conducting  a  changed 
circumstances  review  to  examine 
whether  SeAH  is  the  successor  to  Pusan 
Steel  ^pe  (PSP).  As  a  result  of  this 
review,  the  Department  preliminarily 
finds  that  SeAH  is  the  successor  to  PSP. 
and  should  be  assigned  the  antidumping 
deposit  rate  applicable  to  PSP. 
BTECnVE  DATE:  February  6.  1998. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Lesley  Slagliano.  Elisabeth  Urfer.  or 
Maureen  Flannery.  Import 
Administration.  Iritemational  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington  DC.  20230; 
telephone  (202)  482-4733. 
SUPPt.EMCNTARY  INFORMATION: 

Background 

On  March  27.  1997.  SeAH  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act)  to 
determine  whether  SeAH  should 
properly  be  considered  the  successor 
firm  to  PSP  and  if.  as  such.  SeAH 
should  be  entitled  to  PSPs  cash  deposit 
rate.  We  published  a  notice  of  initiation 
of  a  changed  circumstances  review  on 
June  11.  1997  (62  FR  31789)  to  examine 
whether  SeAH  is  the  successor  to  PSP. 
The  Department  is  conducting  this 
changed  circumstances  review  in 
accordance  with  19  CFR  353.22(f); 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  welded  austenitic  stainless 
steel  pipe  (WSSP)  that  meets  the 
standards  and  specifications  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  for  the  welded  form 
of  chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  this  order  also  includes 
WSSP  made  according  to  the  standards 
of  other  nations  which  are  comparable 
to  ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  i}etrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines  and  paper 
process  machines.  Imports  of  WSSP  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedules 
of  the  United  States  (HTSUS) 
subheadings:  7306.40.5005. 
7306.40.5015.  7306.40.5040. 
7306.40.5065.  and  7306.40.5085. 
Although  these  subheadings  include 
both  pipes  and  tubes,  the  scope  of  this 
review  is  limited  to  welded  austenitic 
stainless  steel  pipes.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 


This  changed  circumstances 
administrative  review  covers  SeAH  and 
any  parties  afHliated  with  SeAH. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  SeAH  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufoctUrer's  facilities,  the 
examination  of  relevant  financial 
records,  and  the  selection  of  original 
documentation  containing  relevant 
information.  Our  verification  results  are 
outlined  in  the  public  version  of  the 
verification  report. 

Successorship 

According  to  SeAH.  PSP  legally 
changed  its  name  to  SeAH  on  December 
28. 1995.  which  change  became 
effective  on  January  1,  1996.  SeAH 
claims  that  its  name  change  from  PSP 
was  a  change  in  name  only,  and  that  the 
legal  structure  of  the  company,  its 
management,  and  ownership  were  not 
affected  by  the  name  change.  SeAH  also 
claims  that  it  is  a  part  of  a  larger  group 
of  related  companies,  certain  members 
of  which  had  SeAH  in  their  names  prior 
to  January  1. 1996. 

In  its  request  for  a  changed 
circumstances  review,  SeAH  indicated 
that  PSP  had  acquired  certain 
production  assets  formerly  owned  by 
Sammi  Metal  Products  Co.  (Sammi). 
SeAH  asserts  that  the  acquisition,  which 
occurred  more  than  a  year  before  the 
name  change  and  was  effective  January 
3. 1995,  is  not  related  to  the  name 
change.  SeAH  claims  that  its  acquisition 
of  the  products  and  facilities  of  Sammi 
is  functionally  no  different  from  PSP 
expanding  its  existing  facilities  or 
contracting  a  new  manufacturing 
facility. 

Based  on  the  information  submitted 
by  SeAH.  petitioner  has  argued  that 
SeAH  is  the  successor  to  Sammi. 

In  determining  whether  one  company 
is  the  successor  to  another  for  purposes 
of  applying  the  antidumping  duty  law, 
the  Etepartment  examines  a  number  of 
factors  including,  but  not  limited  to, 
changes  in  (1)  management,  (2) 
production  facilities,  (3)  suppliers,  and 
(4)  customer  base.  (See.  e.g..  Brass  Sheet 
and  Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  (57  FR  20460;  May  13, 1992); 
Steel  Wire  Strand  for  Prestressed 
Concrete  from  Japan;  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review.  (55  FR  7759; 
March  5, 1990);  and  Industrial 
Phosphoric  Acid  From  Israel;  Final 
Results  of  Antidumping  Duty  Changed 
Qrcumstances  Review  (59  FR  6944, 


February  14. 1994).)  While  no  one  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication  of 
succession,  the  Department  will 
generally  consider  one  company  to  be  a 
successor  to  a  second  if  its  resulting 
operation  is  essentially  the  same  as  that 
of  its  predecessor.  (See  Brass  Sheet  and 
Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  (55  FR  20460;  May  13, 1992).) 
Thus,  if  the  evidence  demonstrates  that, 
with  respect  to  the  production  and  sale 
of  the  subject  merchandise,  the  new 
company  operates  as  the  same  business 
entity,  the  Department  will  assign  the 
new  company  the  cash  deposit  rate  of 
its  predecessor. 

tjie  record  in  this  review,  as 
demonstrated  by  the  following  factors, 
indicates  that  SeAH  is  the  successor  to 
PSP  for  the  production  of  subject 
merchandise,  and  is  not  a  successor  to 
Sammi. 

(l)Managemenf 

All  of  the  managers  of  the  Changwon 
plant  were  transferred  &x)m  PSP  plants. 
One  manager  was  transferred  from  the 
Pohang  plant,  one  was  transferred  from 
the  Seoul  Head  Office  and  the  others 
were  transferred  from  the  Seoul  plant. 
The  manager  and  assistant  manager  of 
the  Stainless  Steel  Pipe  Production 
Team  at  the  Changwon  plant  had 
worked  for  Sammi  in  the  past,  but  this 
was  prior  to  1989,  six  years  before  PSP 
purchased  the  Changwon  facility.  The 
headquarters  for  the  sales  and  marketing 
division  remained  at  the  head  office  in 
Seoul,  and  very  little  change  occurred 
with  respect  to  the  individuals  holding 
these  management  positions.  None  of 
Sammi's  1994  board  of  directors  appear 
on  SeAH's  board  of  directors. 

Currently,  there  are  three  team 
managers  and  one  general  manager  at 
the  Changwon  plant.  This  management 
structure  closely  resembles  the 
management  structure  in  1995  (before 
the  name  change).  With  respect  to  the 
executive  management  of  PSP.  the 
majority  retained  their  positions  after 
the  name  change  to  SeAH,  although 
several  top  executives  were  transferred 
to  or  firom  related  entities.  SeAH's  chart 
of  its  board  of  directors  indicates  that 
the  Chairman  &  CEO,  President  &  COO, 
Vice  President,  and  four  of  six  directors 
remain  the  same. 

(2)  Production  Facilities 

The  purchase  of  the  Changwon 
facility  only  involved  physical  assets. 
This  was  verified  by  a  review  of  the 
contract  for  sale  of  the  Changwon  plant 
by  Sammi  to  PSP.  After  purchasing  the 
Changwon  plant,  PSP  reconfigured  and 
overhauled  the  plant.  It  moved 


machinery  and  equipment  bom  its 
Seoul  plant,  instailed  new  pickling 
lines,  enlarged  the  building,  and 
scrapped  machinery  and  equipment 
purchased  bom  Sammi.  In  our 
examination  of  information  on  the 
record  we  find  that  production  quantity 
also  changed.  SeAH  stated  in  its 
November  20, 1997  letter  that  ninety  of 
the  foctory  employees  were  sent  to  Ae 
Changwon  facility  from  former  PSP 
plants,  while  other  employees  were 
hired.  During  verification  we  found  that 
one  of  these  new  hires  had  worked  for 
Sammi  prior  to  198d,  and  for  an 
unaffiliated  entity  between  1989  and 
1996.  After  PSP's  name  change  to  SeAH, 
only  minimal  changes  occurred  with 
respect  to  the  numbar  of  people 
employed  at  Changwon  plant  For 
further  details,  see  the  proprietary 
"Nfemorandum  to  Robert  LaRussa, 
Suocessorship:  Certain  Welded  Stainless 
Steel  Pipe  l^m  Korea,  Changed 
Circumstances  Review,"  January  23, 

(3)  Suppliers      ^ 

Information  on  the  record  indicates 
that  there  have  been  some  changes  in 
suppliers  between  1994  and  1996.  An 
examination  of  PSP's  1994  supplier  list 
and  SeAH's  1996  supplier  list  show 
some  changes  in  suppliers.  An 
examination  of  Sammi's  1994  supplier 
list  (which  SeAH  stated  was  an  informal 
list  compiled  by  them  from  basic 
knowledge  of  the  Korean  Stainless  Steel 
Pipe  market)  and  SeAH's  1996  supplier 
list  also  show  changes  in  suppliers. 
Ho%vever,  we  believe  these  changes  are 
not  significant,  see  the  proprietary 
"Memorandum  to  Robert  LaRussa. 
Successorehip:  Certain  Welded  Stainless 
Steel  Pipe  frt>m  Korea,  Changed 
Circumstances  Review,"  January  23. 
1998. 

(4)  Customer  Base 

SeAH  states  that  it  does  not  have 
Sanuni's  1994  customer  list;  therefore, 
we  are  not  able  to  compare  SeAH's 
customer  base  to  Sammi's.  SeAH  states 
that  there  are  six  other  producers  of 
WSSP  in  Korea,  two  of  which  are  new 
companies,  and  that  Sammi's  former 
customers  could  go  to  any  one  of  these 
companies  to  purchase  WSSP.  An 
analysis  of  the  information  submitted  by 
SeAH  indicates  that  PSP  didnot  have  a 
significant  increase  in  its  large-customer 
btae  due  to  the  acquisition  of  the 
Changwon  facility.  With  respect  to 
SeAH's  smaller-customer  base,  SeAH 
notes  that  it  is  likely  that  some  of  its 
new  customers  are  due  to  the  closure  of 
Sammi's  operations,  but  that  without 
Sammi's  lists,  it  cannot  prove  this.  We 
found  at  verification  that  PSP  used  their 
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own  marketing  strategies  and 
knowledge  of  the  market  to  obtain  their 
own  customers.  See  "Report  of 
Verification  of  SeAH  Steel  Corporation, 
Ltd.  (SeAH)  in  the  Changed 
Circumstances  Review  for  Certain 
Welded  Stainless  Steel  Pipe  from 
Korea,"  page  7.  A  comparison  of  the 
customer  lists  submitted  by  SeAH 
indicates  that  there  have  been  some 
small  changes  in  the  customer  base 
between  PSP  in  1994  and  SeAH  in  1996. 

We  preliminarily  find  that  SeAH  is 
not  the  successor  to  Sammi  as  suggested 
by  the  petitioner.  While  the  plant  is  a 
fonner  Sammi  facility,  the  plant  was 
overhauled  and  redesigned.  Further, 
none  of  Sammi's  former  managers  work 
for  SeAH,  with  the  exception  of  two 
plant  managers,  who  ceased  working  for 
Sammi  long  before  the  plant  acquisition, 
and,  therefore,  were  not  hired  as  a  result 
of  that  acquisition.  PSP's  suppliers  did 
not  change  in  a  way  that  would  be 
attributed  to  PSP's  acquisition  of  the 
Changwon  plant,  and  PSP  did  not 
acquire  a  significant  number  of  new 
customers  or  substantial  new  business 
from  such  customers  as  a  result  of  the 
Changwon  acquisition. 

With  PSP's  name  change  to  SeAH,  no 
major  changes  occurred  with  respect  to 
PSP's  management,  plant  facilities, 
customer  base  or  supplier  base. 
Therefore,  we  find  that  PSP  was  not  the 
successor  to  Sammi  and  that  SeAH  is 
the  successor  to  PSP. 

These  issues  are  more  fully  discussed 
in  "Memorandum  to  Robert  LaRussa: 
Successorship:  Certain  Welded  Stainless 
Steel  Pipe  from  Korea,  Changed 
Circumstances  Review,"  January  23, 
1998. 

Preliminary  Resnhe  ofthe  Review 

We  preliminarily  conclude  that,  for 
antidumping  duty  cash  deposit 
purposes,  SeAH  is  the  successor  to  PSP. 
SeAH  will,  therefore,  be  assigned  the 
PSP  antidumping  deposit  rate  of  2.67 
percent. 

Parties  to  the  proceeding  may  request 
disclosure  vrithin  five  days.  Interested 
parties  may  submit  written  arguments  in 
case  briefs  on  these  preliminary  results, 
which  will  be  due  on  February  12, 1998. 
Rebuttal  briefe,  limited  to  ai^gimients 
raised  in  case  briefs,  are  due  on 
February  17. 1998.  Case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e).  A  hearing,  if  requested, 
will  be  held  on  February  19. 1998.  The 
Department  will  publish  the  final 
results  of  the  changed  circumstances 
review  including  the  results  of  any  such 
comment.  This  changed  circumstances 
review  and  notice  are  in  accordance 
with  19  CFR  353.22(f). 


Dated:  January  29. 1998. 
Robert  S.  'fffiifti. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-3077  Filed  2-5-98;  8:45  am) 

BiuMQ  CODE  »ie-oe^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration     ' 
[A-489-S01] 

Notice  of  Preliminary  Reaulta  of   . 
Antidumping  Duty  Adminiatrative 
Revtoar:  Certain  Welded  CartxM  Slael 
Pipe  and  Tube  From  Turtcey 

AOBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by 
Allied  Tube  &  Conduit  and  Wheatland 
Tube  Company,  the  petitioners  in  this 
case,  the  Etepartment  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey.  This  review  covers  one 
manufacturer/exporter.  1  The  period  of 
review  is  May  1. 1996,  through  April  30. 
1997. 

We  iMeliminarily  determine  that,  for 
the  one  company  that  had  shipments 
during  the  review  period,  sales  have  not 
been  made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  the 
final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  the  subject 
merchandise  exported  by  this  comp>any. 

Interested  pmrties  are  invited  to 
comment  on  the  preliminary  results. 
Parties  that  submit  ai^uments  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  ofthe  issue; 
and  (2)  a  brief  simimary  of  the 
argument. 

EFFECTIVE  DATE:  February  6. 1998. 
FOR  FURTHER  »«K>RMATION  CONTACT: 
Charles  Riggle  or  Kris  Campbell,  AD/ 
CVD  Enforcement  Ooup  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Deptartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0650  or  (202)  482- 
3813,  respectively. 
SUPPI^MBfTARY  INFORMATION: 

Applicable  Statute  and  Regulatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


'  As  noted  below,  we  initiated  a  review  of  three 
companies.  However,  two  of  tiHwe  companiet  did 
not  have  shipments  during  the  period  of  review. 
Accxjrdingly.  we  have  not  reviewed  any  shipmenu 
by  these  companies. 
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the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  last  codified  at  19  CFR  Part 
353  (April  1, 1997). 

Background 

On  May  15, 1986,  the  Department 
published  in  the  Federal  Registar  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey  (51  FR  17784).  On  May  2. 1997 
(62  FR  24081),  we  published  in  the 
Federal  Register  the  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  this  order  for 
the  period  May  1. 1996.  through  April 
30. 1997.  In  accordance  with  19  CFR 
353.22(a)(1),  on  May  30. 1997.  the 
petitioners  requested  a  review  of  the 
following  producers  and  exporters  of 
certain  welded  carbon  steel  pipe  and 
tube:  (1)  The  Borusan  Group'  (Borusan); 
(2)  Yucelboru  Ihracat.  Ithalat  ve 
Pazarlama  A.S./Cayirova  Bom  Sanayii 
ve  Ticaret  A.S.  (Yucelboru):  and  (3) 
Erbosan  Erviyas  Boru  Sanayii  ve  Ticaret 
A.S.  (Erbosan).  On  June  30. 1997,  we 
published  the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
(62  FR  35154). 

No  Shipment* 

Yucelboru  and  Erbosan  notified  us 
that  they  had  no  shipments  of  subject 
merchandise  during  the  period  of 
review  (FOR).  We  have  confirmed  this 
with  the  Customs  Service. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  and  tube  products  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  over  16  inches,  of  any  wall 
thickness.  Imports  of  subject 
merchandise  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00. 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40.  7306.30.50.55. 
7306.30.50.85.  7306.30.50.90.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  and  tube,  are 

!>roduced  to  various  American  Society 
or  Testing  and  Materials  (ASTM) 
specifications,  most  notably  A-120, 
A-53  or  A-135.  Although  the  HTSUS 
subheadings  are  provided  for 


*  Boruaan  BirlMik  Bom  Fabrikalairi  A.S..  Karttl 
Boru  Sanayii  v«  Ticartt  AS..  Boms  Bom  Sanayii  va 
Tkarat  A.&.  and  Bomian  Duacat  Ithalat  v«  Dugitiin 
A.S. 


convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Fair  Value  Compariaons 

We  compared  the  export  price  (EP)  to 
the  normalvalue  (NV),  as  described  in 
the  Export  Price  and  Normal  Value 
sections  of  this  notice.  Because  Turkey's 
economy  experienced  high  inflation 
during  the  Pt)R  (over  70  percent),  we 
limited  our  comparisons  to  home 
market  sales  made  during  the  same 
month  in  which  the  U.S.  sale  occurred. 
This  methodology  minimizes  the  extent 
to  which  calculated  dumping  margins 
are  overstated  or  understated  due  solely 
to  price  inflation  that  occurred  in  the 
intervening  time  period  between  the 
U.S.  and  home  market  sales.  We  first 
attempted  to  compare  products  sold  in 
the  U.S.  and  home  markets  that  were 
identical  with  respect  to  the  following 
characteristics:  grade,  diameter,  wall 
thickness,  finish,  and  end  finish.  We  did 
not  find  any  appropriate  home  market 
sales  of  merchandise  that  was  identical 
in  these  respects  to  the  merchandise 
sold  in  the  United  States.  Accordingly, 
we  compared  U.S.  products  with  the 
most  siinilar  merchandise  sold  in  the 
home  market  based  on  the 
characteristics  listed  above,  in  that  order 
of  priority.  Where  there  were  no 
appropriate  home  market  sales  of 
comparable  merchandise,  we  compared 
the  merchandise  sold  in  the  United 
States  to  constructed  value  (CV). 

Export  Price 

Because  Bopisan  sold  subject 
merchandise  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  a 
constructed  export  price  (CEP) 
methodology  was  not  otherwise 
warranted  based  on  the  facts  of  this 
review,  we  used  an  EP  analysis  for  all 
of  Borusan 's  U.S.  sales,  in  accordance 
with  section  772(a)  of  the  Act. 

We  calculated  EP  based  on  the 
packed,  delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  In 
accordance  with  section  772(c)(2HA)  of 
the  Act,  we  deducted  post-sale  price 
adjustments,  domestic  inland  freight, 
domestic  brokerage  and  handling,  and 
international  fieight.  In  accordance  with 
sections  772(c)(1)(B)  and  (C)  of  the  Act. 
respectively,  we  added  countervailjng 
duties  imposed  on  the  subject 
merchandise  to  offset  export  subsidies, 
and  we  added  duty  drawback. 

Normal  Value 

A.  Selection  of  Comparison  Market 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 


home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Borusan 's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  voliune 
of  its  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  and  (C)  of  the  Act.  because 
Borusan's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 

B.  Cost  of  Production  Analysis 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  of  Borusan 
(1993-94  POR),  we  had  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP.  as  provided  at 
section  773(b)(2)(A)(ii)  of  the  Act.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
From  Turkey,  62  FR  51629  (October  2. 
1997).  Therefore,  we  considered 
whether  any  home  market  sales  by 
Borusan  should  be  disregarded  from  our 
analysis  as  below-cost  sales  within  the 
meaning  of  section  773(b)  of  the  Act. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  the  OOP  based 
on  the  stun  of  Borusan's  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
general  and  administrative  expenses 
(GkA)  and  finance  expenses. 

As  noted  above,  we  determined  that 
the  Turkish  economy  experienced  high 
inflation  during  the  POR.  llierefore.  in 
order  to  avoid  the  distortive  effect  of 
inflation  on  our  comparison  of  prices 
and  costs,  we  requested  that  Borusan 
submit  the  product-specific  cost  of 
manufacturing  (CC^)  incurred  during 
each  month  of  the  POR.  We  calculated 
a  POR-average  CC^  for  each  product 
after  indexing  the  reported  monthly 
costs  during  the  POR  to  an  equivalent 
currency  level  using  the  Turkish 
wholesale  price  index  from 
International  Financial  Statistics 
published  by  the  International  Monetary 
Fund  (IMF).  We  then  restated  the  POR- 
average  COM  in  the  currency  value  of 
each  respective  month.  We  multiplied 
Borusan's  G&A  and  finance  rates  by  the 
monthly  OOMs  and  added  these 
amounts  to  derive  product-specific 
monthly  COPs. 


2.  Test  of  Home  Market  Prices 

We  compared  the  product-specific 
monthly  COPs  to  home  market  sales  of 
the  foreign  like  product  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  We 
determined  the  net  home  market  prices 
for  the  below-cost  test  by  subtracting 
&t>m  the  gross  unit  price  any  appli^ble 
movement  charges,  discounts,  rebates, 
direct  and  indirect  selling  expenses,  and 
packing  expenses. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of 
Borusan's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Pursuant  to  sections 
773(b)(2)(B)-(D)  of  the  Act.  where  20 
percent  or  more  of  Borusan's  sales  of  a 
given  product  were  at  prices  less  than 
the  COP.  we  disregarded  the  below-cost 
sales  fiY)m  our  analysis  because  they  (1) 
were  made  over  an  extended  period  of 
time  in  substantial  quantities,  and  (2) 
were  at  prices  which  would  not  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time,  based  on 
comparisons  of  prices  to  POR-average 
COPs.'  We  used  the  remaining  sales  in 
our  margin  analysis,  in  accordance  with 
section  773(b)(1). 

C.  Arm's-length  Test 

Borusan  made  home-market  sales  to 
affiliated  resellers  during  the  POR.  In 
accordance  with  our  questionnaire. 
Borusan  reported  these  sales  to  affiliated 
parties  because  the  merchandise  was 
not  resold.  We  included  in  our  analysis 
Borusan's  home  market  sales  to 
affiliated  customers  only  where  we 
determined  that  such  sales  were  made  at 
arm's-length  prices,  i.e..  at  prices 
comparable  to  prices  at  which  Borusan 
sold  identical  merchandise  to 
unaffiliated  customers.  See  section 
773(a)(lKB)  of  the  Act  and  19  CFR 
353.45.  In  order  to  determine  the  arin's- 
length  nature  of  Borusan's  home  market 
sales  to  affiliated  customers,  we 
compared  the  prices,  on  a  product- 
specific  basis,  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  discounts,  rebates, 
direct  expenses,  and  packing.  We  added 
interest  revenue  for  late  payments.  See 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom:  Prehminary  Results  of 
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'As  noted  in  Calculation  of  COP.  above,  although 
we  used  monthly  COPs  in  our  analysis,  these  were 
based  on  POR-average  costs,  as  adjusted  for 
inflation. 


Antidiunping  Administrative  Review. 
62  FR  64803.  64804  (December  9. 1997). 

D.  Calculation  of  NV  Based  on  Home 
Market  Prices 

For  those  comparison  products  for 
which  there  were  above-cost  sales  in  the 
same  month  as  the  U.S.  sale,  we  based 
NV  on  home  market  prices.  We 
calculated  NV  based  on  FOB  mill/ 
warehouse  or  delivered  prices.  We  made 
deductions  fit)m  the  starting  price, 
where  appropriate,  for  inland  freight. 
•   pre-sale  warehouse  expenses,  discounts, 
and  i^bates.  We  added  interest  revenue 
for  late  payments.  In  accordance  with 
section  773(a)(6)  of  the  Act.  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 
In  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act,  we  adjusted 
for  differences  in  the  circumstances  of 
sale.  These  circiunstances  included 
differences  in  imputed  credit  expenses, 
advertising,  warranty,  and  bank  chaises. 
We  recalculated  credit  expenses  to 
correct  for  missing  payment  dates  on 
sales  for  which  Borusan  had  not 
received  pajmient  as  of  the  date  of  its 
supplemental  response. 

We  also  made  adjustments,  when 
comparing  U.S.  sales  with  home  market 
sales  of  similar,  but  not  identical, 
merchandise,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act.  We 
based  this  adjustment  on  the  difference 
in  the  variable  costs  of  manufacturing 
the  foreign  like  product  and  subject 
merchandise,  using  POR-average  costs 
as  adjusted  for  inflation  for  each  month 
of  the  POR.  as  described  in  Calculation 
of  COP,  above.  We  used  a  2G-percent 
difference-in-merchandise  (difmer)  cost 
deviation  cap.  which  we  calculated  as 
the  absolute  value  of  the  difference 
between  the  U.S.  and  the  home  market 
monthly  variable  costs  of  manufacturing 
divided  by  the  U.S.  total  cost  of 
manufacturing,  as  the  maximum 
difference  in  cost  allowable  for  similar 
merchandise.  We  note  that  Borusan 
reported  its  home  market  and  U.S. 
variable  costs  of  manufacturing  based 
on  the  month  of  the  date  of  shipment. 
For  certain  U.S.  sales,  the  shipment  date 
occurred  in  the  month  following  the 
sale  date.  For  these  observations,  we 
have  adjusted  the  U.S.  variable  cost  of 
manufacturing  by  deflating  it  to  the 
month  of  the  U.S.  date  of  sale.  This  did 
not  occur  for  any  home  market 
observations. 

E.  Calculation  of  NV  Based  on  CV 

For  those  comparison  products  for 
which  there  were  no  sales  in  the  same 
month  as  the  U.S.  sale,  made  in  the 
ordinary  course  of  trade  at  prices  above 


the  COP.  we  based  NV  on  CV.  On 
January  8, 1998.  the  Court  of  Appeals  of 
the  Federal  Circuit  issued  a  decision  in 
Cemex  v.  United  States,  1998  WL  3626 
(Fed.  Cir.).  In  that  case,  based  on  the 
pre-URAA  version  of  the  Act,  the  Court 
discussed  the  appropriateness  of  using 
CV  as  the  basis  for  foreign  market  value 
(normal  value)  when  the  Department 
finds  home  market  sales  to  be  outside 
the  ordinary  course  of  trade.  This  issue 
was  not  raised  by  any  party  in  this 
review.  However,  the  URAA  amended 
the  definition  of  sales  outside  the 
"ordinary  course  of  trade"  to  include 
sales  below  cost.  See  Section  771(15)  of 
the  Act.  Because  the  Court's  decision 
was  issued  so  close  to  the  deadline  for 
completing  these  preliminary  results, 
we  have  not  had  sufficient  time  to 
evaluate  and  apply  (if  appropriate  and 
if  there  are  adequate  facts  on  the  record) 
the  decision  to  the  facts  of  this  "post- 
URAA"  case.  For  these  reasons,  we  have 
determined  to  continue  to  apply  our 
policy  regarding  the  use  of  CV  when  we 
have  disregarded  below-cost  sales  from 
the  calculation  of  normal  value; 
however,  we  invite  interested  parties  to 
comment,  in  their  case  briefs,  on  the 
applicability  of  the  Cemex  decision  to 
this  review. 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  Borusan's  costs  of  materials, 
fabrication,  SG&A,  finance  expenses, 
profit  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A). 
we  based  SG&A  and  profit  on  the  actual 
amounts  incurred  and  realized  by 
Borusan  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  Turkey.  For  selling    - 
expenses,  we  used  the  weighted -average 
home  market  selling  expenses.  We 
calculated  monthly  CVs  based  on  the 
indexing  methodology  described  in 
Calculation  of  COP.  above. 

In  comparing  CV  to  export  price,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses 
and  added  the  U.S.  product-specific 
direct  seHing  expenses.  See  section 
773(a)(8)  of  the  Act. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l){B)(i) 
of  thej\ct.  to  the  extent  practicable,  we 
calculate  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale.  The  NV  level  of 
trade  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  such  as  those  made 
by  Borusan  in  this  review,  the  U.S.  level 
of  trade  is  also  the  level  of  the  starting- 
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price  sale,  i.e..  the  price  from  Borusan 
to  the  unaffiliated  U.S.  importer. 

To  determine  whether  NV  sales  are  at 
a  diSvent  level  of  trade  than  that  of  the 
U.S.  sale,  we  examine  stages  in  the 
Tii»rk«irinfl  oTOcess  and  selling  functions 
along  the  uain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade,  and 
the  difiisrence  afiiscts  price 
comparability,  as  manifiBSted  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  baaed 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  secticm  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731  (November 
19. 1997). 

in  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Borusan  about  the  marketing  stage 
involved  in  the  reported  U.S.  and  home 
market  sales,  including  a  description  of 
the  selling  activities  performed  by 
Borusan  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  EP  and  home  market  sales,  we 
considered  the  selUng  functions 
reflected  in  the  starting  price  before  any 
adjustments.  We  expect  that,  if  claimed 
levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  levels  of  trade  are  different 
for  different  groups  of  sales,  the 
functions  and  activities  of  the  seller 
should  be  dissimilar. 

We  determined  that  for  Borusan  there 
were  two  home  market  levels  of  trade 
and  one  U.S.  level  of  trade  (i.e..  the  EP 
level  of  trade).  We  also  determined  that 
Borusan's  EP  level  of  trade  was 
equivalent  to  one  of  its  levels  of  trade 
in  the  home  market.  See  Memorandum 
from  Analyst  to  File:  PreUminary 
Results  of  1996-97  Administrative 
Review  of  Pipe  and  Tube  from  Turkey 
(February  2, 1998).  We  first  attempted  to 
compare  sales  at  the  U.S.  level  of  trade 
to  sales  at  the  identical  home  market 
level  of  trade.  If  no  match  was  available 
at  the  same  level  of  trade,  we  attempted 
to  comf>are  sales  at  the  U.S.  level  of 
trade  to  sales  at  the  second  home  market 
level  of  trade.  We  examined  whether  a 
level  of  trade  adjustment  was 
appropriate  for  Borusan  when 
comparing  sales  at  its  U.S.  level  of  trade 
to  sales  at  the  second,  non-identical, 
home  market  level  of  trade. 

To  determine  whether  a  level-of-trade 
adjustment  was  warranted,  we 
examined,  on  a  monthly  and  product- 
specific  basis,  the  prices,  net  of  all 


adjustments,  between  aalaa  at  the  two 
home  markst  fevak  of  trade.  Wa  found 
that  the  monthly  average  prices  were 
hi^er  at  one  level  of  trade  for  virtually 
all  models  and  months  aa  wall  as  for 
virtually  all  sales  baaed  on  quantitiea 
sold.  We  determined  that  this 
demonstrated  a  pattern  of  consistent 
price  differences.  Therefore,  when 
comparing  U.S.  sales  to  home  market 
salm  at  the  non-identical  level-of-tFade. 
we  adjiisted  NV  for  the  difference  in 
level  of  trade. 

With  respect  to  the  level  of  trade  for 
comparisons  involving  CV.  it  iagjthe 
Department's  practice  to  calculate,  to 
the  extent  possible,  a  CV  by  level  of 
trade*  using  the  selling  expenses  and 
profit  determined  for  each  level  of  trade 
in  the  comparison  market.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Gomany,  Italy, 
Japan,  Romania,  Singapore.  Thailand 
and  the  United  Kingdom;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  Termination  of  Administrative 
Reviews,  and  Partial  Twmination  of 
Administrative  Reviews.  62  FR  54043, 
54055  (October  17, 1997).  Accordingly, 
we  have  calculated  CV  using  the  level- 
of-trade  specific  selling  expenses  and 
profit  at  the  home  market  level  of  trade 
that  is  identical  to  the  single  U.S.  level 
of  trade. 

Currency  Canversion 

Because  this  proceeding  involves  a 
high-inflation  economy,  we  limited  our 
comparison  of  U.S.  and  home  market 
sales  to  those  occxirring  in  the  same 
month  (as  described  above)  and  only 
used  daily  exchange  rates.  See  Certain 
Porcelain  on  Steel  Cookware  &t>m 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
42496,  42503-03  (August  7, 1997)  and 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
from  Turkey,  61  FR  30309  (June  14, 
1996). 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  Lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Journal. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1, 1996  through  April  30. 1997: 


l>4anulacturer/anpoitar 


(pvcanf) 
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Parties  to  the  proceeding  may  request 
diadosttfe  «vithin  five  days  of 
puUicaticm  of  this  notice.  Any 
intereated  party  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  tliua  first  workday 
thweafler.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefe,  limited  to 
issues  raised  in  the  case  briefe,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  the 
merchandise  subject  to  review.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  pipe  and 
tube  from  Turkey  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(2)(c)  of  the  Act:  (1) 
"The  cash  deposit  rate  for  Borusan  will 
be  the  rate  established  in  the  final 
results  of  this  review,  except  if  the  rate 
is  less  than  0.5  percent  and,  therefore. 
de  minimis,  the  cash  deposit  will  be 
^ro;  (2)  for  previously  reviewed  o^ 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  phot  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufecturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  14.74  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation. 


These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  resuhs  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assesnnent  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  February  2, 1998. 
Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  9S-3078  Filed  2-5-98;  8:45  ami 
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COMMirrEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umlts  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea;  Correction 

January  26. 1998. 

On  page  67834  of  the  document 
published  in  the  Federal  Register  on 
December  30. 1997  (62  FR  67833), 
correct  the  HTS  numbers  in  footnote  3 
for  Category  369pt.  and  footnote  15  for 
Category  659pt.,  as  follows: 

Category  369pt.:  change  HTS  number 
5602.99.1090  to  5702.99.1090. 

Category  659pt.:  change  HTS  number 
6504.00.91015  to  6504.00.9015;  change 
HTS  number  6505.90.606090  to 
6505.90.6090. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  98-3111  Filed  2-5-98;  8:45  am] 

BIUJNO  CODE  M1»-OR-F 


COMMITTEE  FOR  THE 
IMPLEMBITATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man  Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Ottter 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia;  Correction 

January  26, 1998. 

In  the  Federal  Register  document 
published  on  December  30, 1997,  on 
page  67835,  column  3,  footnote  6, 
correct  the  HTS  numbers  for  Category 
369pt.  fitjm  5701.10.9020  (line  3)  to 
5702.10.9020  and  bom  5602.99.1090 
(line  5)  to  5702.99.1090. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  98-3110  Filed  2-S-98;  8:45  am] 

aiUJNG  CODE  3Sie-on-F     . 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  hnport  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

January  26, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  February  2, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  pprt  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION:  ~~ 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward  applied  in  1997. 

A  description  of  uie  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997).  Also 
see  62  FR  63524,  published  on 
December  1, 1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlw  Implementation  of  Textile 
Agreements 

January  26, 1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  dire<itive 
issued  to  you  on  November  25, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported    ' 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  tlirough 
December  31, 1998. 

Effective  on  February  2, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  Nmtt  ^ 

334/634 

232.600  dozen 

338 „ _ 

4,839,115  dozen. 

339 „... _ 

1,349,895  dozen 

340«40 _ 

630,214  dozen. 

347/348 

784,844  dozen. 

363 

43,559,989  numbers. 

369-F/369-P2  

2,333,694  kilograms. 

369-S*  

704,293  kilograms. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

2  Category  369-F:  only  HTS  number 
6302.91.0045;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005. 

3  Category  369-S:  only  HTS  number 
6307.105005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a£Eairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.  553(a)(1). 

Sincerely. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(PR  Doc.98-3112  Filed  2-5-98;  8:45  am] 

BILLING  CODE  MIO-DR-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Export  Visa  Stamp  for  Certain 
Textile  Products  Produced  or 
Manufactured  in  Hungary 

January  26, 1998. 

AQBilCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 
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ACTKW:  Issuing  a  directive  to  the 
Commissioner  of  Customs  providing  for 
the  use  of  a  new  export  visa  stamp. 

ffFECnvC  DATE:  February  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce.  (202)  482- 

4212. 

SUPPLEMBITARY  INF0RMATK3N: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  1 1651  of  March  3. 1972.  as 
amended. 

Beginning  on  February  1. 1998.  the 
Government  of  the  Republic  of  Himgary 
will  start  issuing  a  new  export  visa 
stamp  for  shipments  of  textile  products, 
produced  or  manufactured  in  Hungary 
and  exported  from  Hungary  on  or  after 
February  1, 1998.  There  will  be  a  one- 
month  grace  period  from  February  1, 
1998  through  February  28, 1998.  during 
which  products  exported  from  Hungary 
may  be  accompanied  by  either  the  old 
or  new  export  visa  stamp.  Products 
exported  from  Hungary  on  or  after 
N4arch  1. 1998  must  be  accompanied  by 
the  new  export  visa  stamp. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  room  3104.  Washington. 

DC. 
See  49  FR  8659.  published  on  March 

8.1964. 


TraylLCribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

I  for  the  Impleaeiilatiaii  of  TextUe 


ProducU  exported  from  Hungary  on  or  after 
March  1. 1998  must  be  accompanied  by  the 
new  export  visa  stamp. 

A  focsimile  of  the  new  visa  stamp  is 
enclosed  with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 
TroyH.Cribb. 

Chairman,  Committee  for  the  Imphmentatton 
of  Textile  Agreements. 
IFR  Doc.  98-3113  Filed  2-5-98;  8:45  am] 
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COMymEE  FOR  THE 
MPLEMEHTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Quote.  Viee  and  ELVIS 
(Electronic  VIee  Inlonwetlon  Syetem) 
Requirementa  for  Olecliarge  Printed 
Febrte  Produced  or  Menufectured  In 


January  26. 1998. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  5.  1984.  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  directed  you  to  prohibit  entry  of 
certain  textile  products,  produced  or 
manutKtured  in  Hungary  for  which  the 
Government  of  the  Republic  of  Hungary  has 
not  issued  an  appropriate  export  visa. 

Beginning  on  February  1. 199«.  you  are 
directed  to  amend  further  the  directive  dated 
March  5.  1984  to  provide  for  the  use  of  a  new 
export  visa  stamp  issued  by  the  Government 
of  the  Republic  of  Hungary  to  accompany 
shipments  of  textile  products,  produced  or 
manufactured  in  Hungary  and  exported  from 
Hungary  on  or  after  February  1,  1998. 

Textile  products  exported  from  Hungary 
during  the  period  February  1. 1998  through 
February  28. 1998  may  be  accompanied  by 
either  the  old  or  new  export  visa  stamp. 


January  23. 1998. 

AQBCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

quota,  visa  and  ELVIS  requirements. 

EFFECTIVE  DATE:  January  29, 1998. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Qmunwce, 
(202) 482-4212. 
SUPPLEMENTARY  ee^MMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

In  exchange  of  notes  dated  December 
10. 1997  and  January  9.  1998.  the 
Governments  of  the  United  States  and 
Indonesia  agreed  that  discharge  printed 
fabric  classified  in  Harmonized  Tariff 
Schedule  (HTS)  numbers  5208.52.3035. 
5208.52.4035.  5209.51.6032  (Category 
313).  5209.51.6015  (Category  314). 
5208.52.4055  (Category  315), 
5208.59.2085  (Category  317), 
5208.59.2015,  5209.59.0015  and 
5211.59.0015  (Category  326)  which  is 
produced  or  manufactured  in  Indonesia 
and  imported  on  or  after  January  1. 1998 
will  no  longer  be  subject  to  visa  and 
ELVIS  (Electronic  Visa  Information 
System)  requirements  and  will  not  be 
subject  to  1998  limits.  The  new 


designation  for  Categories  313.  314,  315. 
317  and  326  will  be  pait-category  313- 
O,  314-0.  315-0,  317-0  and  326-0. 
respectively.  The  1998  quota  levels 
established  for  Categories  313,  314,  315 
and  317/617/326  remain  the  same  for 
the  newly  established  part-categories 
313-0,  314-0,  315-0  and  317-0/617/ 
326-0. 

Also  effective  on  January  29. 1998. 
products  in  Categories  313.  314.  315. 
317  and  326  (except  discharge  printed 
fabric),  produced  or  manufactured  in 
Indonesia  and  exported  from  Indonesia 
on  or  after  January  1. 1998  must  be 
accompanied  by  a  313-0. 314-0.  315- 
O.  317-0  and  326-0  part-category  visa 
and  ELVIS  transmission.  Products  in 
Category  617  shall  continue  to  require  a 
617  visa  and  ELVIS  transmission.  . 
Products  currently  visaed  as  317/617/ 
326  which  are  exported  from  Indonesia 
on  or  after  January  1, 1998  must  be 
accompanied  by  either  a  317-0/617/ 
326-0  merged  category  visa  and  ELVIS 
transmission,  or  the  correct  category 
visa  and  ELVIS  transmission  (317-0. 
326-0  or  617)  corresponding  to  the 
actual  shipment.  There  will  be  a  grace 
period  from  January  1, 1998  through 
February  14, 1998  during  which 
products  exported  from  Indonesia  in 
Categories  313.  314,  315,  317  and  326 
may  be  accompanied  by  the  whole  or 
new  part-category  visa  and  ELVIS 
transmission.  During  the  grace  period, 
products  visaed  in  merged  Categories 
317/617/326  may  be  accompanied  by  a 
317-0/617/326-0  merged  category  visa 
and  ELVIS  transmission,  a  317/617/326 
merged  whole  category  visa  and  ELVIS 
transmission  or  the  correct  category  visa 
and  ELVIS  transmision  (317,  326, 617. 
317-0  or  326-0)  corresponding  to  the 
actual  shipment.  A  visa  and  ELVIS 
transmission  will  not  be  required  for 
discharge  printed  fabric  in  Categories 
313.  314,  315,  317  and  326  imported  on 
or  after  January  1. 1998,  regardless  of 
the  date  of  export. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  amend  the 
export  quota,  visa  and  ELVIS 
requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
SchMlule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  52  FR  20134,  pubhshed  in  May  29. 
1987;  62  FR  37202,  published  on  July 


11, 1997;  and  62  FR  67625.  published 
on  December  29, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  23,  1998. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1 ,  1998  and 
extending  through  Decemtier  31, 1998. 

Effective  on  January  29, 1998,  discharge 
printed  fiabric  classified  in  Harmonized  Tariff 
Schedule  (HTS)  numbers  5208.52.3035. 
5208.52.4035,  5209.51.6032  (Category  313), 
5209.51.6015  (Category  314),  5208.52.4055 
(Category  315),  5208.59.2085  (Category  317), 
5208.59.2015,  5209.59.0015  and 
5211.59.0015  (Category  326)  which  is 
produced  or  manufactured  in  Indonesia  and 
imported  on  or  after  January  1. 1998  will  no 
longer  be  subject  to  visa  and  ELVIS 
(Electronic  Visa  Information  System) 
requirements  and  will  not  be  subject  to  1998 
limits,  pursuant  to  exchange  of  notes  dated 
December  10. 1997  and  January  9,  1998.  The 
new  designation  for  Categories  313,  314,  315, 
317  and  326  will  be  part-category  313-0'. 
314-02.  315-03,  317-0«.  326-05, 
respectively. 

The  1998  quota  levels  established  for 
Categories  313,  314,  315  and  317/617/326 
remain  the  same  for  the  newly  established 
part-Categories  313-0,  314-0,  315-Pand 
317-0/617/326-0. 

Also  effective  on  January  29, 1998.  you  are 
directed  to  amend  further  the  directive  dated 
May  19, 1987  to  require  a  part-category  visa 
and  ELVIS  transmission  for  Categories  313- 
O.  314-0,  315-0,  317-0  and  326-0, 
produced  or  manufactured  in  Indonesia  and 
exported  on  or  after  January  1, 1998. 
Products  in  Category  617  shall  continue  to 
require  a  617  visa  and  ELVIS  transmission. 
Products  currently  visaed  as  merged 
Categories  317/617/326  which  are  exported 
from  Indonesia  on  or  after  January  1. 1998 
must  be  accompanied  by  either  a  317-0/617/ 
326-0  merged  category  visa  and  ELVIS 
transmission  or  the  correct  category  visa  and 
ELVIS  transmission  (317-0,  326-0  or  617) 
corresponding  to  the  actual  shipment.  There 
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'Category  31 3-0 
S208.S2.303S,  5208. 

»  Category  314-0: 
5209.51.6015. 

'Category  315-0: 
S206.S2.40SS. 

*  Category  317-0: 
5208.59.2065. 

"Category  326-0: 
5206.59.2015.  5209. 


:  all  HTS  numbers  except 
52.4035  and  5209.51.6032. 
all  HTS  numbers  except 

all  HTS  numt>ers  except 

all  HTS  numlwrs  except 

all  HTS  numl>ers  except 
59.0015  and  5211.59.0015. 


will  be  a  grace  period  from  January  1. 1998 
through  February  14. 1998  during  which 
products  exported  from  Indonesia  in 
Categories  313,  314,  315,  317  and  326  may 
be  accompanied  by  the  whole  or  new  part- 
category  visa  and  ELVIS  transmission.  During 
the  grace  period,  products  visaed  in  merged 
Categories  317/617/326  may  be  accompanied 
by  a  317-0/617/326-0  merged  category  visa 
and  ELVIS  transmission,  a  317/617/326 
merged  whole  category  visa  and  ELVIS 
transmission,  or  the  correct  category  visa  and 
ELVIS  transmission  (317.  326,  617.  317-0  or 
326-0)  corresponding  to  the  actual 
shipment.  A  visa  and  ELVIS  transmission 
will  not  be  required  for  discharge  printed 
fabric  in  Categories  313.  314,  315,  317  and 
326  imported  on  or  after  January  1, 1998. 
regardless  of  the  date  of  ex[>ort. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  and  ELVIS  transmission  shall  be 
denied  entry  and  a  new  visa  and  ELVIS 
transmission  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chainnan,  Committee  for  the  Fmplementation 

of  Textile  Agreements. 

(FR  Doc.  98-3109  Filed  2-5-98:  8:45  am) 

BIUJNG  CODE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0006] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Subcontrscting  Plsns/Subcontracting 
Report  for  Individuel  Contracts 
(Standard  Form  294) 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 

to  an  existing  OMB  clearance  (9000- 

0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Reguiltion  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revision 
of  a  currently  approved  information 
collection  requirement  concerning 
Subcontracting  Plans/Subcontracting 
Reporting  for  hidividual  Contracts 


(Standard  Form  294).  A  request  for 

public  comments  was  published  at  62 

FR  17597,  April  10,  1997.  No  comments 

were  received. 

DATES:  Comment  Due  Date:  March  9, 

1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Streets, 
NW,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0006,  Subcontracting  Plans/ 
Subcontracting  Reporting  for  Individual 
Contracts  (Standard  Form  294),  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-4764. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq). 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  participate  in  the  performance 
of  the  contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small,  small  disadvantaged  business 
concerns,  and  women-owned  small 
businesses.  Specific  elements  required 
to  be  included  in  the  plan  are  specified 
in  section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19^. 

In  conjimction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
4,253;  responses  per  respondent,  3.44; 
total  aimual  responses,  14,631; 
preparation  hours  per  response,  29.25; 
and  total  response  burden  hours, 
428,035.  Obtaining  Copies  of  Proposal$: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  1800  F  Street. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0006  in  all  correspondence. 
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Dated:  February  3, 1998. 
Sharon  A.  Kiaer, 
FAR  Secwtariat. 
|FR  Doc.  9»-3076  Filed  2-5-98;  8:45  ami 

•MXMOCOOC  HM-EP-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Informstion 
Collection  Requests 

MEHCy.  Department  of  Education. 
action:  Proposed  collection:  comment 
request. 

I 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  7, 
1998. 

AD0H688E8:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  RiRTNER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPI.BMBITARY  INFORMATION:  Section 
3506  of  the  Paperwofk  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  OfBce  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement:  (2)  Title:  (3)  Summary 
of  the  collection:  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  2. 1998. 
Gloria  Parker. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Fostsecondary  Education 

Type  of  Review:  Extension. 

Title:  Notice  Inviting  Proposals  for 
Experimental  Sites. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profits:  State,  local  or  Tribal  Gov't: 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  500. 
Burden  Hours:  2.500. 

Abstract:  With  this  notice,  the 
Secretary  invites  proposals  to  reinvent 
the  administration  of  Federal  student 
assistance  programs  through  the  use  of 
the  experimental  sites  authority  (Section 
487A(d)  of  the  Higher  Education  Act  of 
1965,  as  amended.  The  program  is 
intended  to  encourage  institutions  to 
develop  innovative  strategies  to  improve 
Title  IV  program  administration. 

(FR  Doc.  98-29S7  Filed  2-5-98:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AQBCY:  Department  of  Education. 
ACTION:  Submission  fo^MB  review; 
comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  9, 
1998. 

ADDRESSES:  Written  comments  should . 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

8UPPLBIENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
-  participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  jwrform  its" 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title:  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of  ^ 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  February  2. 1998. 


Deputy  Chief  Information  C^ficer.  Office  of 
the  Chief  Information  Officer. 

OBce  of  Inteigovem—nUd  and 
'Affiurs 


Type  of  Review:  Reinstatement. 

Title:  Applications  for  the  U.S. 
Presidential  Scholars  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 
Responses:  2.600. 
Burden  Hours:  41.600. 

Abstract:  The  United  States  Scholars 
Program  is  a  national  recognition 
program  to  honor  and  recognize 
outstanding  graduating  higb  school 
seniors.  Canmdates  are  invited  to  apply 
to  the  program  based  on  academic 
achievements  on  the  SAT  or  ACT.  This 
program  was  established  under 
Executive  Order  of  the  President  11155. 

(FR  Doc.  9S-29S8  Filed  2-5-98;  8:45  am) 


DEPAimiENT  OF  ENERGY 
Offloe  Of  FoesU  Energy 

Relocetion  and  New  Mailing  Addrws 

AQBICV:  Office  of  Fossil  Energy,  DOE. 

ACTION:  Notice  of  relocation  and  new 
mailing  address. 


:  The  Office  of  Natural  Gas  & 
Petroleum  Import  and  Export  Activities, 
formerly  known  as  the  Office  of  Fuels 
Programs,  is  annoimcing  the  relocation 
of  its  office  and  docket  room  within 
DOE  headquarters,  and  its  new  mailing 
address.  On  January  27. 1998,  the  Office 
of  Natiiral  Gas  &  Petroleum  Import  and 
Export  Activities  and  its  docket  room 
moved  from  their  current  locations  at  ^ 
Rorans  3F-070  and  3F-056,  to  Rooms 
3E-042  and  3E-033.  respectively, 
within  the  Forrestal  Building,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585. 

A00MEB8E8:  All  submissions,  including 
those  made  pursuant  to  section  3  of  the 
Natural  Gas  Act  (NGA),  should  be  filed 
with  the  Office  of  Natural  Gas  & 
Petroleum  Import  and  Export  Activities. 
Fossil  Energy,  Docket  Room  3E-033, 
FE-34,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585.  (202)  586- 
9478. 

Any  questions  should  be  directed  to 
Larine  A.  Moore.  Docket  Room  Manager, 
(202)  586-9478. 


Issued  in.  Washington,  D.C,  on  January  29, 
1998. 

JohnW.Glyn. 

Manager,  Economic  and  Market  Analysis, 
Office  of  Natural  Gas  &  Petroleum  Import 
and  Export  Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  9A-3006  Filed  2-5-98;  8:45  am] 
MLUNQ  OOOC  tM^^I-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatocy 
Commlaaion 

lOocliet  Na  CPS7-319-001] 

Independence  PIpeHna  Company; 
Nottoe  of  PMMon  To  Amend 

February  2, 1998. 

Take  notice  that  on  December  19, 
1997,  Independence  Pipeline  Company 
(Independence)  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  Docket 
No.  CP97-315-001.  pursuant  to  Section 
7  (c)  of  the  Natural  Gas  Act.  a  petition 
to  amend  its  pouiing  application  filed 
in  Docket  No.  CP97-315-000  to,  among 
other  things,  reroute  certain  segments  of 
the  new  pipeline  it  has  proposed  to 
construct  and  operate  between  Defiance, 
Ohio  and  Leidy.  Pennsylvania,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

On  March  31, 1997,  Independence 
filed  with  the  Commission  in  Docket 
No.  CP97-3 15-000  requesting  authority 
to  construct  and  operate  an 
approximately  370-mile.  36-inch 
diameter  pipeline  system  to  transport 
gas  from  Defiance,  Ohio  to  Leidy, 
Pennsylvania.  The  proposed  pipeline  is 
designed  to  provide  transportation 
services  on  an  open-access  basis  to 
shippers  seeking  to  transport  gas 
principally  bora  expansion  projects 
destined  for  the  Chicago  Hub  to  the 
Leidy  Hub,  thereby  facilitating  access  to 
gas  markets  in  Ohio,  Pennsylvania  and 
throughout  the  Eastern  United  States. 
Since  the  original  application  was 
filed,  several  events  have  occurred.  One 
is  the  addition  of  a  new  partner  in  the 
project.  The  original  partners  in 
Independence  were  ANR  Independence 
Pipeline  Company  (ANR  Independence) 
and  Transco  Independence  Pipeline 
Company  (Transco  Independence), 
subsidiaries  of  ANR  Pipeline  Company 
(ANR)  and  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco), 
respectively.  On  September  23, 1997. 
Seneca  Independence  Pipeline 
Company  (Seneca  Independence),  an 
affiliate  of  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  readied 
agreement  with  ANR  Independence  and 
Transco  Independence  to  purchase  an 


interest  in  the  Independence 
partnership.  Each  partner,  including 
Seneca  Independence,  will  now  hold  a 
33V3%  interest  in  the  partnership. 

By  the  petition  to  amend. 
Independence  proposes  to  modify  the 
original  application  to: 

(1)  Reflect  routing  changes; 

(2)  Reflect  changes  in  compression; 

(3)  Update  estimated  faciUty  costs  for 
the  project; 

(4)  Add  to  the  tariff  an  option  for 
negotiated  rates:  and 

(5)  Reduce  the  proposed  maximum 
tariff  rates. 

Independence  states  that  since  the 
original  application  was  filed,  it  has  met 
with  landowners,  public  officials, 
envirorunental  agencies,  non- 
government organizations,  and  others 
with  regard  to  the  pipeline  route.  As  a 
result  of  these  discussions. 
Independence  is  proposing  route 
changes  in  Ohio  and  Peimsylvania 
which  it  believes  will  better  address 
existing  land  use  issues  and  which  are 
environmentally  preferable  to  the  route 
originally  proposed.  Independence 
states  that  the  proposed  reroutes  will 
increase  the  overall  length  of  the  project 
fit>m  369.7  to  400.4  miles.  The  most 
notable  reroute  involve  the  portion  of 
the  pipeline  in  Stark  and  Summit 
Counties,  Ohio  and  the  eastern-most  105 
miles  of  the  pipeline  in  Pennsylvania. 
The  proposed  Peimsylvania  reroute  (the 
Clarion  Reroute)  is  significant  in  that 
the  last  105  miles  of  tiie  pipeline  will 
follow  a  completely  different  right-of- 
way  which  is  well  north  of  the  original 
route.  The  Clarion  Reroute  will  use 
existing  pipeline  corridors  for 
approximately  59  miles.*  In  addition, 
environmental  review  of  the  final  65 
miles  was  previously  conducted  as  part 
of  another  project.  Iiidependence  averts 
the  Clarion  Reroute  is  easier  to  build, 
has  better  access  roads  and  will  provide 
better  access  to  National  Fuel's  pipeline 
and  storage  system. 

Independence  has  reexamined  the 
configuration  of  the  system  in 
conjunction  with  the  proposed  pipeline 
reroutes  and  has  concluded  that 
although  the  total  amount  of 
compression  (60,000  Horsepower  (HP)) 
is  sufficient,  a  three  compressor  istation 
design  optimizes  system  capability  more 
than  the  two  proposed  in  the  original 
application.  It  is  stated  that  the 


'  Approximately  59  miles  of  the  Clarion  Reroute 
will  involve  use  of  National  Fuel's  existing  right- 
of-way.  National  Fuel  will  remove  certain  of  its 
existing  lines  within  its  right-of-way  and 
Independence  will  install  larger  diameter 
replacement  pipeline  using  the  same  trench. 
National  Fuel  has  filed  a  related  application  to 
abandon  the  subject  pipeline  facilities  in  Docket 
No.  CPeS-200-000. 
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proposed  station  at  Defiance,  Ohio  will 
remain  unchanged  (two  15,000  HP 
units).  However,  Independence  now 
proposes  two  downstream  compressor 
stations,  each  of  which  would  have  a 
15,000  HP  unit.  One  station  would  be 
located  in  Wayne  County,  Ohio  (the 
Canaan  Station)  and  the  other  would  be 
located  in  Clarion  County,  Pennsylvania 
(the  Porter  Station). 

Independence  now  proposes  3  meter 
stations.  Independence  had  originally 
proposed  stations  at  the  western  and 
eastern  termini  of  the  system,  one  at 
Defiance,  Ohio  and  one  at  Leidy, 
Pennsylvania.  Independence  now 
proi>oses  to  add  a  meter  station  in  Elk 
County,  Pennsylvania  at  an 
interconnection  with  National  Fuel. 
Independence  further  proposes  5  taps,  4 
in  Ohio  and  1  in  Pennsylvania,  all  at 
unspecified  locations.  The  proposed 
taps  are  designed  to  permit  possible 
future  interconnections  with  East  Ohio 
Gas  Company,  Columbia  Gas 
Transmission  Company,  and  National 
Fuel — ^interconnections  now  under 
disciission. 

Independence  states  that  it  is  revising 
the  estimated  facility  costs  of  the  proiect 
from  $629.6  million  to  $877.9  million  to 
take  into  account  costs  attributable  to 
the  proposed  route  changes,  the 
addition  of  a  new  meter  station,  changes 
to  compression  facilities^and  a  general 
update  in  project  costs. 

Independence  states  that  the 
redesigned  compression,  along  with  the 
increases  in  pipeline  length  and  other 
minor  factors  has  changed  maximum 
capacity  from  838.500  Mcf  per  day 
(Mcfd)  to  916.300  Mcfd  (summer 
design)  and  from  943,300  Mcfd  to 
1.001,100  Mcfd  (winter  design). 

In  order  to  best  meet  the  needs  of  the 
market.  Independence  now  proposes  to 
offer  the  option  of  negotiated  rates. 
Therefore,  Independence  requests 
authority  for  tariff  language  to  enable 
Independence  to  negotiate  rates  with  its 
shippers,  consistent  with  the 
Commission's  policy  statement  on 
negotiated  rates. 

mdependence  further  proposes  to 
reduce  the  maximum  tariff  rates  for 
service  on  the  proposed  pipeline.  The 
change  reflects  the  revised  project 
capital  costs,  a  change  in  the 
depreciable  life  of  the  plant  from  25  to 
40  years,  and  a  reduced  long-term 
interest  rate  assumption  (from  8.25%  to 
7.50%). 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said  petition  to 
amend  should,  on  or  before  February  23. 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First  St.. 
NX.  Washington,  D.C.  20426.  a  motion 


to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
nied  v«rith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conunission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  cenunents 
considered.  A  person,  instead,  may 
submit  two  copies  o(  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  dociunents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
ether  parties.  However,  commenters 
will  net  receive  copies  of  all  documents 
filed  by  other  {>arties  or  issued  by  the 
Commission  and  will  not  have  tbe  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 
David  P. 


Acting  Secretary. 

[FR  Doc.  98-2926  Filed  2-5-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctot  Na  CP9e-iM-O00I 

Midcoaat  Interatata  Tranamiaaion  Inc.; 
Notice  of  Application  for  Abandonment 

February  2, 1998. 

Take  notice  that  en  January  23, 1998, 
Midcoast  Interstate  Transmission.  Inc. 
(Midcoast),  3230  Second  Street,  Muscle 
Shoals,  Alabama  35662.  filed  in  Docket 
No.  CP98-199-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandlonment  by  sale  to  the  City  Of 
Florence,  Florence,  Alabama,  of  certain 
certificated  meter,  measuring  and 
regulating  station  facilities  and 
appurtenances,  as  mere  fully  set  forth  in 
the  application,  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Specifically,  Midcoast  wants  to 
abandon  by  sale  to  the  City  of  Florence, 
the  facilities  known  as  Midcoast's 
Florence  *2  Meter  Station  and 
appurtenances  which  were  installed  in 
1983  pursuant  to  a  Commission  order  in 
Docket  No.  CP81-155.  Midcoast 
indicates  that  the  only  customer 
utilizing  or  being  served  through  these 
facilities  is  the  Qty  of  Florence,  and  that 
the  facilities  are  utilized  solely  as  a 
secondary  delivery  point  for  gas 
received  from  Tennessee  Gas  Pipeline 
Company  (Tennessee)  and  deUvered  to 
the  City  of  Florence  pursuant  to 
Midcoast's  Firm  Transportation 
Agreement  No.  6006.  Midcoast  says  if 
the  facilities  are  not  abandoned  and  sold 
to  the  City  of  Florence,  the  facilities 
could  become  inactive.  Midcoast  states 
that  all  oirrent  volumetric  requirements 
for  service  to  the  City  of  Fl(vence 
pursuant  to  the  FT  agreement  wall  be 
provided  through  other  existing 
facihties. 

Midcoast  states  that  the  proposed 
abandonment  will  permit  Midcoast  to 
avoid  underutilization  of  the  facilities, 
while  the  Qty  of  Florence  will  be  able 
to  receive  gas  directly  frx>m  Tennessee 
without  the  needless  construction  of 
duplicative  facilities.  Midcoast  and  the 
Qty  of  Flc»ence  has  agreed  to  the  sale 
and  purchase  of  the  facilities  for  the 
amount  of  $50,000.00. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  23, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
.  intervene  or  a  protest  in  accordance 
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%vith  the  requirements'of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
e  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  vnll  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Midcoast  to  appear  or  to 
be  represented  at  the  hearing. 
David  P. 


Acting  Secretary. 

(FR  Doc.  98-2927  Filed  2-5-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[DodBM  Na  CP9a-20(MNMl 

National  Fuel  Gaa  Supply  Corporation; 
Notice  of  Application 

February  2, 1998 

Take  notice  that  en  January  26, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  10  Lafayette  Square. 
Buffalo,  New  Yoik  14203.  filed  an 
application  in  Docket  No.  CP98-200- 
000  pursuant  to  Section  7(b)  of  the 
Natiiral  Gas  Act  for  permission  and 
approval  to  abandon  certain  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  en  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  states  that  its  proposed 
abandonment  is  related  to  a  reroute  (the 
Clarion  Reroute)  proposed  by 


Independence  Pipeline  Company  in  an 
amended  application  filed  in  Docket  No. 
CP97-315-O01.  A  portion  of  the  Clarion 
Reroute  would  follow  National  Fuel's 
existing  right-of-way  between  Eshbaugh 
and  Lament,  Pennsylvania,  a  distance  of 
approximately  40  miles. 

m  its  application.  National  Fuel 
requests  authorization  to  abandon 
approximately  30.57  miles  of 
transmission  pipeline  (and  in  addition, 
would  abandon  26.03  miles  of  a  nen- 
jurisdictienal  gathering  line)  in  Clarion. 
Jefferson,  and  Elk  Counties, 
Pennsylvania  in  order  to  provide  space 
for  the  proposed  36-inch  Independence 
Pipeline.  "Hiis  would  permit  the 
Independence  Pipeline  to  be  laid  in  the 
existing  right-of-way.  alongside  National 
Fuel's  existing  fecilities.  National  Fuel 
states  that  its  proposed  abandonment 
would  reduce  the  amount  of  corridor 
widening  necessary  to  build  the 
Independence  Pipeline  along  this  40- 
mile  corridor,  adding  to  the  other 
advantages  of  the  Clarion  Reroute,  as 
described  in  Independence's  amended 
application  in  Docket  No.  CP97-315- 
001. 

National  Fuel  states  that  the 
abandonment  will  require  the  relocaticm 
of  inlet  piping  at  four  regulator  stations 
and  three  taps  and  the  addition  of  three 
jumpers,  pursuant  to  Section  2.55(a)  of 
the  Commission's  regulations.  An 
automation  upgrade  would  also  be 
performed  at  National  Fuel's  Knox 
Compressor  Station,  pursuant  to  Section 
2.55(a)  of  the  Commission's  regulations. 

National  Fuel  estimates  that  the  cost 
of  removing  the  pipelines  to  be 
abandoned  vnll  be  offset  by  the  salvage 
value  of  these  pipelines  and  the  cost  of 
the  above-described  system 
modifications  will  be  reimbursed  by 
Independence.  These  system 
modifications  will  cost  approximately 
$843,000. 

National  Fuel  requests  that  the 
Commission  issue  an  order  approving 
the  abandonment  contemporaneously 
v^th  a  Commission  order  issuing  a 
certificate  to  Independence  in  Docket 
No.  CP97-315-001. 

National  Fuel  states  that  the  proposed 
abandonment  and  the  construction  of 
the  Independence  Pipeline  would  not 
adversely  affect  system  operations  or 
service  to  customers. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
February  23, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  St..  N.E..  Washington.  D.C.  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  parties 
directly  involved.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  Ust 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  decimients  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
ether  intervener  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  dees  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of  '^ 

environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  vfill  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  these 
requesting  intervener  status. 

'Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will     . 
be  held  without  further  notice  before  the 
Commission  or  its  designeee  on  this  * 

application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
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certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boer^Br*, 
Acting  Secretary. 
(PR  Doc.  9S-2928  Filed  2-S-98: 8:45  am) 

HLUNQ  COOC  •n7-«1-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
availabje  for  pubUc  inspection  in  the 
Public  Reference  Room. 


[DodlM  No.  RP9e-122-0001 

Nor  Am  Qas  Transmlaelon  Company; 
Nottoe  of  Propoeed  Changes  In  FERC 
Tartn 


Fefaruaiy  2. 1996. 

Take  notice  that  on  January  29, 1998, 
NorAm  Gas  Transmission  Company 
(NCT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  March  1 , 
1998: 

Tenth  Revised  Sheet  No.  5 
Tenth  Raviaed  Sheet  No.  6 
Fourth  Revised  Sheet  No.  162 
Fourth  Revised  Sheet  No.  233A 
Second  Revised  Sheet  No.  319 
Second  Revised  Sheet  No.  320 
First  Revised  Sheet  No.  321 

NGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  removal  of  the  GRI 
surcharge  from  its  rate  sheets  and  the 
GRI  provisions  contained  in  the  General 
Terms  and  Conditions  of  NGT's  tariff. 
Pursuant  to  GRI  bylaws.  NGT  will  remit 
to  GRI  all  GRI  collections  made  for  the 
period  prior  to  the  effective  date  of 
NGT's  resignation. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  %vill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


David  P. 

Acting  Secretary. 

(FR  Doc.  98-2934  Filed  2-5-98;  8:45  am) 

MLUNO  oooc  snT-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Doetot  No.  aT9e-i5-o«q 

Overthruat  Pipallna  Comfiany;  Notica 
of  Tariff  HIIng 

February  2, 1998. 

Take  notice  that  on  January  28, 1998, 
Overthrust  Pipeline  Company,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
the  following  tariff  sheets,  to  be  effective 
February  27, 1998: 

Original  Volume  No.  1 

Fourth  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  46 

First  Revised  Volume  No.  1-A 

Title  Page 

Fourth  Revised  Sheet  No.  37 
Third  Revised  Sheet  Nos.  43  and  77 
First  Revised  Sheet  Nos.  107  and  106 

Overthrust  states  that  the  revised  tariff 
sheets  reflect  a  change  in  Overthrust's 
business  address,  telephone  and  fax 
numbers  and  information  regarding  the 
person  to  whom  communications 
regarding  the  tariff  should  be  addressed. 
Overthrust  also  indicates  that,  due  to  a 
recent  corporate  reorganization.  Questar 
Regulated  Services  Company  is  now 
responsible  for  administeriiu 
Overthrust's  FERC  Gas  Tariff 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washiiigton.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules-' 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motirai  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boarprs, 

Acting  Secretary.  * 

(FR  Doc.  98-2930  Filed  2-5-98;  8:45  am] 

MLUNO  oooc  enr-ei-ai 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

(Docket  No.  RP9e-121-0Mq 

Panhandle  Eaatem  Pipe  Una 
Company;  Notica  of  Propoaad 
Chaogea  in  fERC  Qaa  Tariff 

February  2, 1998. 

Take  notice  that  on  January  29, 1998. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing  to  be 
effiective  March  1. 1998^ 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  provide 
an  enhancement  to  Panhandle's  existing 
gas  parking  service  under  Rate  Schedule 
CS*S  through  the  addition  of  a  negative 
parking  provision. 

Panhandle  states  that  copies  of  this  r 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agoides. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regxilations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protest 
trill  be  considered  by  the  Commission 
in  determining  the  appropriates  action 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  BoargBn, 
Acting  Secretary. 
IFR  Doc.  98-2933  Filed  2-5-98;  8:45  am] 

■aAMQ  oooc  SMT-ei-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  GT9e-14-00q 

Questar  Pipeline  Compeny;  Notice  of 
Tariff  Filing 

February  2, 1998. 

Take  notice  that  on  January  28, 1998, 
Questar  Pipeline  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Sheet  No.  48B,  Fourth 
Revised  Sheet  No.  96  and  First  Revised 
Sheet  Nos.  199  and  200  to  First  Revised 
Volume  No.  1,  to  be  effective  February 
27, 1998.  Questar  also  tendered  revised 
title  pages  for  First  Revised  Voliune  No. 
1  and  Original  Volume  No.  3  of  its  tariff. 

Questar  states  that  the  proposed  tariff 
sheets  change  Questar's  business 
address,  telephone  and  fax  niunbers  and 
information  regarding  the  person  to 
whom  communications  regarding  the 
tariff  should  be  addressed.  Questar 
states  further  that  due  to  a  recent 
corporate  reorganization,  Questar 
Regulated  Services  Company  is  now 
responsible  for  administering  Questar's 
FERC  Gas  Tariff. 

Questar  also  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commissiop  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Wasliington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  vrith 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
DevidPl 


Acting  Secretary. 

(FR  Doc  98-2929  Filed  2-5-98;  8:45  am) 
ooocsnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Na  RP98-66-001] 


Tenneasss  Gas  Pipeline  Company; 
Notice  of  Compliance  HIing 

February  2, 1998. 

Take  notice  that  on  January  29, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
January  15, 1998: 

Substitute  Fourth  Revised  Sheet  No.  405A 
Substitute  Fourth  Revised  Sheet  No.  405C 

Tennessee  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  January  14, 1998  Order  in 
the  above-referenced  docket.  Tennessee 
Gas  Pipeline  Company,  82  FERC 
§61,011  (1988).  Tennessee  submits  that 
revised  tariff  sheets  incorporate  certain 
clarifications  to  its  net  present  value 
criteria  for  awarding  generally  available 
capacity.  In  accordance  with  the  January 
14  Order,  Tennessee  requests  that  these 
tariff  sheets  be  deemed  effective  on 
January  15.  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filling  are  on  file  with  the 
Commissi(m  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  BoerBm. 
Acting  Secretary, 

[FR  Doc.  9»-2932  Filed  2-5-98;  8:45  am] 
MLUNG  COOC  •ri7-ei-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 

[Dodwl  Na  TM9e-7-29-000I 

Tranacontinsntal  Gas  Pipe  Una 
Corporation;  Notice  of  Propoaad 
Changes  in  FERC  Gas  Tariff 

February  2, 1998. 

Take  notice  that  on  January  28, 1998 
Transcontinental  Gas  Pipe  Line 


Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enimierated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
fiom  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  I^te 
Schedule  X-28.  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule  _ 
S-2  and  transportation  service 
purchased  h*om  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT,  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-NT.  This  tracking  filing  is  being 
made  pursuant  to  tracking  provisions 
imder  Section  26  of  the  General  Terms 
and  Conditions  of  Transco's  Volume  No. 
1  Tariff  and  Section  4  of  Transco's  Rate 
Schedule  FT-NT. 

Included  in  Appendices  B  and  C 
attached  to  the  filing  are  explanations  of 
the  rate  and  fuel  changes  and  details 
regarding  the  computation  of  the  revised 
Rate  Schedule  S-2  and  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  Mrith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  IX  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergert, 
Acting  Secretary. 

IFR  Doc  98-2935  FUed  2-5-98;  8:45  am] 
■UJNQ  oooc  snr-ei-M  ^ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  EQ98-22-000.  et  ■<.] 

El  Segundo  Power  LLC.  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  30.  1998 

Talie  notice  tiiat  the  following  Blings 
have  been  made  with  the  Commission: 

1.  El  Segundo  Power,  LLC 

IDocliet  No  EG98-22-000I 

On  December  19.  1997,  El  Segundo 
Power.  LLC,  with  its  principal  office  at 
1221  Nicollet  Mall.  Suite  700, 
Minneapolis,  MN  55403,  filed  with  the 
Commission  an  application  for  deter 
mination  of  exempt  wholesale  generator 
status  pursuant  to  Part  365  of  the 
Commission's  Regulations  (the 
Application).  On  January  27.  1998, 
Applicant  amended  (the  Amended 
Application)  its  initial  application  to 
submit  additional  information. 

In  the  Application  and  the  Amended 
Application.  Applicant  states  that  it  is  a 
limited  liabiiity  company  organized 
under  the  laws  of  the  State  of  Delaware. 
Apphcant  will  he  engaged  directly  and 
exclusively  in  owning  and  operating  an 
approximately  1020  MW  gas-fired 
electric  generating  facility  located  at  301 
Vista  Del  Mar  Boulevard,  El  Segundo. 
CA  90245.  Electric  energy  produced  by 
the  facility  will  be  sold  at  wholesale  to 
the  Independent  System  Operator  and 
into  the  California  Power  &cchange. 

Cojnnient  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  WPS  Resources  Corporation  and 
Upper  Peninsula  Energy  Corporation, 
Wisconsin  Public  Service  Corporation 
and  Upper  Peninsula  Power  Company 

|[)ocket  Nos.  EC98-27-000  and  ER98-1S61- 
000) 

Talce  notice  that  on  January  23. 1998, 
WPS  Resources  Corporation  (WPSR) 
and  Upper  Peninsula  Energy 
Corporation  (UPEN)  on  behalf  of 
themselves  and  their  jurisdictional 
subsidiaries  (collectively  Applicants), 
tendered  for  Hling  pursuant  to  Sections 
203  and  205  of  the  Federal  Power  Act 
(the  FPA).  16  U.S.C.  §§824b  and  824d 
(1994)  and  Parts  33  and  35, 18  CFR 
33.1-33.10  and  3.0-35.33,  and  Section 
2.26,  18  CFR  2.26,  of  the  regulations  of 
the  Federal  Energy  Regulatory 
Commission  (the  Commission),  an 
Application  for  Approval  of  Merger  and 
Related  Authorizations  (Application). 


The  Applicants  also  tendered  for  filing 
a  single  system  Open  Access 
Transmission  Tariff  and  a  Coordination 
and  Allocation  Agreement,  both  of 
which  are  proposed  to  become  effective 
upon  consummation  of  the  merger,  and 
a  set  of  Codes  of  Conduct  governing 
inter-afniiate  activities,  which  are 
proposed  to  take  effect  as  of  the  date  on 
which  the  Application  was  Bled. 
Applicants  state  that  the  FPA- 
jurisdictional  subsidiaries  of  WPSR  are: 
Wisconsin  Public  Service  Corporation 
(Public  Service),  an  electric  and  gas 
utility;  WPS  Energy  Services,  Inc.,  a 
wholesale  power  marketer;  WPS  Power 
Development,  Inc.,  a  wholesale  power 
marketer  that  also  owns  a  wholly-owned 
subsidiary,  PDI  Stoneman,  Inc.,  which 
has  an  ownership  interest  in  Mid- 
American Power,  LLC  (a  wholesale 
power  marketer  and  owner  of  the  53 
MW  E.J.  Stoneman  coal-fired  plant).  The 
FPA-jurisdiction  subsidiary  of  UPEN  is 
Upper  Peninsula  Power  Company 
(UPPCo). 

The  merger  is  structured  so  that  UPEN 
will  be  merged  with  and  into  WPSR, 
making  UPPCo  a  wholly-owned 
subsidiary  of  WPSR.  Public  Service  and 
UPPCo  will  each  retain  their  own 
identities  as  public  utilities  and  their 
current  service  territories.  Public 
Service  and  UPPCo  will  continue  to 
operate  independently. 

Comment  date:  March  24. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ocean  Vista  Power  Generation. 
LLC 

[Docket  No.  EG98-23-O00I 

On  January  26, 1998,  Ocean  Vista 
Power  Generation,  LL.C.  (Ocean  Vista), 
with  its  principal  office  at  c/o  Houston 
Industries  Power  Generation,  Inc..  1111 
Louisiana.  16th  Floor,  Houston,  Texas 
77002,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amended  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  Ocean 
Vista  is  a  wholly-owned  subsidiary  of 
Houston  Industries  Power  Generation, 
Inc.,  and  an  indirect  subsidiary  of 
Houston  Industries  Incorporated.  Ocean 
Vista  has  acquired  the  Mandalay 
Generation  Station  in  Oxnard,  (Jalifomia 
at  auction  from  Southern  California 
Edison.  Ocean  Vista  states  that  it  will  be 
engaged  directly,  or  indirectly  through 
one  or  more  afRliates.  as  defined  in 
Section  2(a)(ll)(B)  of  PUCHA,  and 
exclusively  in  the  business  of  owning 
and  or/operating,  an  interest  in  an 
eligible  facility  and  selling  electric 
energy  at  wholesale. 


Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Alta  Power  Generation,  LL.C 

{Docket  No.  EG98-26-000I 

Take  notice  that  on  December  23, 
1997,  Alta  Power  Generation,  L.L.C. 
(Alta  Power),  with  its  principal  office  at 
c/o  Houston  Industries  Power 
Generation,  Inc.,  1111  Louisiana,  16th 
Floor,  Houston  TX  77002,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  Alta 
Power  states  that  it  is  a  wholly  owned 
subsidiary  of  Houston  Industries  Power 
Generation,  Inc.,  and  an  indirect 
subsidiary  of  Houston  Industries 
Incorporated.  Alta  Power  has  acquired 
the  Cool  Water  Generating  Station  in 
Daggett.  California  at  auction  from 
Southern  California  Edison.  Alta  Power 
states  that  it  will  be  engaged  directly,  or 
indirectly  through  one  or  more  affiliates, 
as  defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  and  or/operating,  an  interest 
in  an  eligible  facility  and  selling  electric 
energy  at  wholesale. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  EAL/ERI  Cogeneratiafi 

[Docket  No.  EG98-3S-O0OI 

On  January  26, 1998.  EAL/ERI 
Cogeneration  Partners.  L.P.  ("EECLP"), 
with  its  address  c/o  ERI  Services,  Inc., 
255  Main  Street,  Suite  500,  Hartford.  CT 
06106.  filed  with  the  Federal  Energy 
Regulatory  Commission  ("FERC"  or  the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 
EECLP  is  a  Delaware  limited 
partnership  that  will  be  engaged  directly 
and  exclusively  in  the  business  of 
developing,  owning  and  operating  an 
eligible  facility  to  be  located  in  Jamaica. 
The  eligible  facility  will  consist  of  an 
approximately  16  MW  diesel-fired 
electric  generation  project  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facility  will  be  sold  at 
wholesale  and  at  retail  to  consumers 
located  outside  of  the  United  States. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

6.  Maine  Public  Utilities  CtHnmission  v. 
Maine  Yankee  Atomic  Power  Company 

(Docket  No.  EL9S-1 5-000) 

Take  notice  that  on  December  24, 
1997,  Maine  PubUc  Utilities 
Commission  tendered  for  filing  a 
complaint  against  the  Maine  Yankee 
Atomic  PowerCompany  asserting  the 
unjustness,  unreasonableness  and 
unlawfulness  of  charges,  rates  and 
contracts  that  have  beian  collected  by  the 
Maine  Yankee  Atomic  Power  Company. 

Comment  date:  March  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Sacramento  Municipal  Utility 
District  v.  Pacific  Gas  ft  Electric 
Company 

(Docket  No.  EL98-1&-0001 

Take  notice  that  on  January  14, 1998, 
Sacramento  Municipal  Utility  District 
tendered  for  filing  a  complaint  against 
Pacific  Gas  ft  Electric  Company  for 
refund  of  energy  payments  derived  from 
gas  costs  disallowed  by  order  of  State 
UtiUty  Commission  and  Motion  for 
Summary  Disposition. 

Comment  date:  March  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania-New  Jersey-Maryland 
Interconnection 

(Docket  No.  ER97-1082-0001 

Take  notice  that  on  December  31, 
1997,  PubUc  Service  Electric  and  Gas 
Company,  PECO  Energy  Company,  and 
Metropolitan  Edison  Company  pursuant 
to  the  Commission's  order  in 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  et  al.,  81  FERC  1 61,257 
(1997),  filed  amendments  to  the  Lower 
Delaware  Valley  Transmission  System 
Agreement,  the  Extra  High  Voltage 
Transmission  System  Agreement,  and 
the  Susquehanna-Eastem  (SE),  500  kV 
Transmission  System  Agreement, 
respectively,  on  behalf  of  the  parties  to 
all  Agreements. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  &  Power  Company 

(Docket  No.  ER98-467-O001 

Take  notice  that  on  January  21, 1998, 
Virginia  Electric  &  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Alabama  Power  Company 

(Docket  No.  ER9&-1321-000] 

Take  notice  that  on  January  6, 1998, 
Southern  Company  Services,  Inc.,  as 
agent  for  Alabama  Power  Company 
(APCo),  tendered  for  filing  a 
Transmission  Service  Delivery  Point 
Agreement  dated  April  8. 1997,  wliich 
reflects  the  revised  Cottonton  Delivery 
Point  voltage  level  of  service  to 
Tallapoosa  River  Electric  Cooperative. 
This  delivery  point  will  be  served  under 
the  terms  and  conditions  of  the 
Agreement  for  Transmission  Service  to 
Distribution  Cooperative  Member  of 
Alabama  Electric  Cooperative,  Inc., 
dated  August  28, 1980  (designated  FERC 
Rate  Schedule  No.  147).  The  parties 
request  an  efiisctive  date  of  March  15, 
1998. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  __ 

11.  PPftL.  Inc. 

[Docket  No.  ER9fr-1322-000] 

Take  notice  that  on  January  6, 1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  ft  Light  Company) 
(PPftL),  filed  a  Service  Agreement  dated 
October  17, 1997,  with  Potomac  Electric 
Power  Company  (Potomac),  under 
PPftL's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  Potomac  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
January  6, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Potomac  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PPftL.  Inc. 

[Docket  No.  ER98-1323-000] 

Take  notice  that  on  January  6, 1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
October  27, 1997,  with  Columbia  Power 
Marketing  Corporation  (Columbia), 
under  PP&L's  FERC  Electric  Tariff, 
Original  Voliune  No.  5.  The  Service 
Agreement  adds  Columbia  as  an  eligible 
customer  under  the  Tariff 

PP&L  requests  an  effective  date  of 
January  6, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Columbia  and  to 
the  Pennsylvania  PubUc  Utility 
Commission. 


Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

13.  PPftL.  Inc. 

[Docket  No.  ER98-1 324-000) 

Take  notice  that  on  January  6, 1998. 
PP&L,  Inc.  (formerly  Icnowrn  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
December  30, 1997,  with  Wisconsin 
Electric  Power  Company  (Wisconsin), 
under  PP&L's  FERC  Electric  Tariff, 
Original  Volume  No.  5.  The  Service 
Agreement  adds  Wisconsin  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
January  6, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Wisconsin  and  to 
the  Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Alle^eny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company 

[Docket  No.  ER98-1 3 25-000) 

Take  notice  that  on  January  16, 1998, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company,  submitted  a  Notice  of 
Cancellation  for  Delhi  Energy  Services, 
Inc.,  a  customer  under  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
and  all  parties  of  record. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Arizona  Public  Service  Company 

[Docket  No.  ER9a-132&-000) 

Take  notice  that  on  January  7, 1998, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Service  Agreements 
under  APS'  FERC  Electric  Tariff, 
Original  Volume  No.  3,  with  American 
Electric  Power. 

A  copy  of  this  filing  has  been  served 
on  the  i^izona  Corporation  Commission    * 
and  American  Electric  Power. 

Comment  date:  February  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Northern  States  Power  Company 
(Minnesota  Company)  and  NorUiem 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98-1 327-000] 

Take  notice  that  on  January  7. 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  WPS  Energy  Services.  Inc. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  Original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
December  15,  1997. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

IDocket  No  ER9«-1438-O00| 

Take  notice  that  on  January  IS,  1998, 
the  following  Participants  *  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  16  U.S.C.  §824d. 
and  Section  35.12  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations.  18  CFR  35.12.  an  Open 
Access  Transmission  Tariff  and  other 
related  documents  to  form  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO),  an 
Independent  System  Operator. 

The  Participants  state  that  the 
Midwest  ISO  will  operate 
independently  of  any  transmission 
owners  or  other  market  participants, 
will  provide  nondiscriminatory  access 
to  transmission  facilities  in  a  multi-state 
region  at  non-pancaked  rates,  and  will 
enhance  regional  reliability. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Tiling  should  Hie  a 
motion  lo  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 


'Cinargy  Corp.  (on  behalf  of  Qnciniuti  Gas  ft 
Uacttic  Cwnpany.  PSI  Enaqiy.  Inc..  and  Union 
UliM.  Hmi  ft  Pow«rl.  Commonwaallh  Edison 
Conpany.  Wisconsin  Electric  Power  Cximpany. 
Hooaier  Enarf[y  Rur4l  Electric  Cooperative.  Inc.. 
Illinois  Power  Company.  Wabash  Valley  Power 
AaeocUlion.  Inc..  Ameren  (on  behalf  of  Central 
UllnoU  Public  Service  Company  and  Union  Electric 
Company),  Kentucky  Utilities  Company,  and 
Louuville  G«s  ft  Electric  Compeny. 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214)-  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 

|FR  Doc.  98-3072  Filed  2-S-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Prolect  No.  2032-001] 

Lower  Valley  flower  and  Light  Inc.; 
Notice  of  Intent  to  Prepara  an 
Environmental  Aaaaaamant  aiKl 
Solicitation  of  Written  Scoping 
Comnwnta 

February  2, 1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  from  the  Lower  Valley 
Power  and  Light,  Inc.  (Lower  Valley)  to 
relicense  the  Strawlwrry  Hydroelectric 
Project  No.  2032-001.  The  1500- 
kilowatt  project  is  located  on  Strawberry 
Creek  near  Bedford,  within  lands  of  the 
Bridger  National  Forest,  in  Lincoln 
County,  Wyoming. 

The  Commission,  as  the  lead  agency, 
and  the  Forest  Service  intend  to  prepare 
an  Environmental  Assessment  (EA)  for 
the  project  in  accordance  with  the 
National  Environmental  Policy  Act. 

In  the  EA,  we  will  consider 
reasonable  alternatives  to  the  project  as 
proposed  by  Lower  Valley,  and  analyze 
both  site-specific  and  ciunulative 
environmental  impacts  of  the  project,  as 
well  as,  economic  and  engineering 
impacts. 

The  draft  EA  will  be  issued  and 
circulated  to  those  on  the  mailing  list 
for  this  project.  All  comments  filed  on 
the  draft  EA  will  be  analyzed  by  the 
Staff  and  considered  in  a  final  EA.  The 
staff's  conclusions  and 
recommendations  presented  in  the  final 
EA  will  then  be  presented  to  the 
Commission  to  assist  in  making  a 
licensing  decision. 

Scoping 

We  are  asking  agencies.  Indian  tribes, 
non-governmental  organizations,  and 


individuals  to  help  us  identify  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA,  and  to  provide  us 
with  information  that  may  be  useful  in 
preparing  the  EA. 

To  help  focus  comments  on  the 
enviroiunental  issues,  a  scoping 
docum^t  outlining  subject  areas  to  be 
addressed  in  the  EA  will  soon  be  mailed 
to  those  on  the  mailing  list  for  the 
project.  Those  not  on  Uie  mailing  list 
may  request  a  copy  of  the  scoping 
docimient  fixim  the  environmental 
coordinator,  whose  telephone  number  is 
listed  below. 

Those  with  comments  at  information 
pertaining  to  this  project  should  file  it 
with  the  Commission  at  the  following 
address:  David  P.  Boergers.  Acting 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426. 

The  comments  and  information  are 
due  to  the  Conunission  within  60  days 
from  the  issuance  date  of  the  scoping 
doctunent.  All  filings  should  clearly 
show  the  follo%ving  on  the  first  page: 
Strawberry  Hydroelectric  Project,  FERC 
No.  2032-001. 

Interveners  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  which  require  all  intervenors 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Any  questions  regarding  this  notice 
may  be  directed  to  Surender  Yepuri, 
Project  Coordinator,  at  (202)  219-2847. 
David  P.  Boergera, 
Acting  Secretary. 

(PR  Doc.  98-2931  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offica  of  Haarlnga  and  Appaala 

laauance  of  Deelalona  and  Ordara; 
Weak  of  Novambar  17  Through 
November  21, 1M7 

During  the  week  of  November  17 
through  November  21, 1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 


list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidajrs.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system.  Some 
decisions  and  orders  are  available  on 
the  Office  of  Hearings  and  Appeals 
Worid  Wide  Web  site  at  httpj/ 
www.oha.doe.gov. 

Dated:  lanuary  29. 1998. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 

P^ce  of  Hearings  and  Appeals 

[Decision  List  No.  60] 

Week  of  November  1 7  Through 
November  21,  1997 

Appeal 

Los  Alamos  Study  Group,  11/19/97. 
[VFA-0346] 


OHA  granted  in  part  an  Appeal  filed 
by  the  Los  Alamos  Study  Group  (the 
Study  Group)  from  a  FOLA 
determination  issued  by  the 
Albuquerque  Operations  Office 
(Albuquerque).  OHA  remanded  this 
matter  because  the  determination  letter 
issued  by  Albuquerque  was  based  upon: 
(1)  A  misunderstanding  of  the  scope  of 
the  Study  Group's  request  for  classified 
dociunents.  and  (2)  the  incorrect 
assumption  that  the  five  facilities 
named  in  the  Study  Group's  FOIA 
request  were  located  at  Los  Alamos 
National  Laboratory  (LANL).  OHA  also 
foimd  that  the  staff  of  the  DOE  Los 
Alamos  Area  Office  and  LANL 
performed  an  adequate  search  for 
responsive  imclassified  documents. 

Personnel  Security  Hearings 

Personnel  Security  Hearing,  11/17/97, 

[VSO-0159] 
A  Hearing  Officer  found  that  an 
individual  had  not  successfully 
mitigated  security  concerns  arising  from 
his  use  of  alcohol.  Accordingly,  the 
Hearings  Officer  recommended  in  the 
Opinion  that  the  individual's  access 
authorization  not  be  restored. 
Personnel  Security  Hearing,  11/18/97, 

[VSO-€167] 


A  Hearing  Officer  found  that  an 
individual  had  not  successfully  shown 
rehabilitation  from  his  alcohol 
dependence.  Accordingly,  the  Hearing 
Officer  recommended  in  the  Opinion 
that  the  individual's  access 
authorization  not  be  restored. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


aty  of  Harrisburg 

Crude  Oil  Supple  Dist  

Gulf  Oil  Corporation/Westem  Mountain  Oil  Co.,  Inc 

Helen  Lois  Thomas  et  al 

Lewis  R.  &  )anice  Zeit  et  al  

Lucian  Cox  Transfer  Service  

Mrs.  George  L  Reeves  et  al  


RF272-76720 

11/19/97 

RB272-00126 

11/19/97 

RF30O-16557 

11/19/97 

RK272-04673 

11/19/97 

RK272-04590 

11/21/97 

RK272-04635 

11/19/97 

RK272-01929 

11/21/97 

Dismisaala 


The  following  submissions  were  dismiss 

ied.       . 

Name 

Case  No. 

Universitv  Gulf ~ — 

RR300-00290 

(FR  Doc.  98-3004  Filed  2-S-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offica  of  Haarlnga  and  Appeals 

laauaf>ce  of  Dadalons  and  Ordara; 
Weak  of  Daoambar  8  through 
December  12. 1997 

During  the  week  of  December  8 
through  December  12, 1997,  the 
decisions  and  orders  siunmarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  cohtains  a 


list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system.  Some 
decisions  and  orders  are  available  on 
the  Office  of  Hearings  and  Appeals 
Worid  Wide  Web  site  at  http:// 
www.oha.doe.gov. 


Dated:  )anuary  29, 1998. 
George  B.  Brenujr, 

Director,  Office  of  Hearing  and  Appeals. 

Department  of  Energy 

Offtce  of  Hearings  and  Appeals 

(Decision  List  No.  63] 

Week  of  December  8  Through  December 
12,  1997 

Appeals 

Dykema  Gossett,  PLLC.  12/11/97,  fVFA- 
0349] 

The  EXDE  granted  in  part  a  Freedom  of 
Information  Act  (FOIA)  Appeal  filed  by 
Dykema  Gossett.  PLLC.  In  its  decision. 
DOE  found  that  the  Oak  Ridge 
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Operations  Office  failed  to  adequately  abstinent  long  enough  (nine  months)  period  to  establish  rehabilitation  just  as 

explain  why  it  withheld  a  document  and  had  not  undergone  sufficient  are  participants  in  the  DOE's  Substance 

under  FOIA  Exemption  4.  Accordingly,  rehabilitative  treatment  to  warrant  a  Abuse  Referral  Program.  Accordingly, 

the  matter  was  remanded  to  Oak  Ridge  finding  that  he  is  rehabilitated  from  his  the  Hearing  Officer  recommended  that 

for  a  new  determination.  past  alcohol  use  and  current  alcohol  the  individual's  access  authorization 

Tod  Rockefeller,  \2/\l/97,[VFA-035ll  abuse.  The  Hearing  Offlcer  also  should  not  be  restored. 

Tod  Rockefeller  appealed  a  concluded  that  none  of  the  other  Reiiuid  AppUcation 

Determination  issued  to  him  by  the  arguments  advanced  by  the  mdividual  *^*^ 

Department  of  Energy  in  response  to  a  i"  bis  defense  mitigated  the  resulting  Enron  Corp./BTU  Energy  Corporation, 

request  under  the  Freedom  of  security  concerns.  Accordingly,  the  12/12/97.  [RF304-20J 

Information  Act  (FOIA).  In  its  Hearing  Officer  recommended  that  the 

Determination,  the  Albuquerque  individual's  access  authorization  not  be         ?>*  °°^  denied  an  Apphcation  for 

Operations  Office  (DOE/AL)  released  restored.  S^ratfon  s^  ^a\  ri^nd°"rCc^ 

two  responsive  documents  but  redacted  personnel  Security  Hearing,  12/8/97.  conc^^gp^ls^  f^m  Enron  made 

identifymg  portions  under  Exemption  6  fvSO-Ol  701  u    n-riV^    >'"'*—"'"' "  .'"  ^Zr  J^^ 

oftheFOIA^The  DOE  first  determined  ^"^   ,         .  ,  .  by  BTlTEnergy  CorporaUon.  TTie DOE 

that  the  Privacy  Act  did  not  apply  to  the        An  Office  of  Hearings  and  Appeals  found  that  BTU  was  a  reseller  whose 

two  documents  because  they  were  not  Hearing  Officer  issued  an  opinion  purchases  from  Enron  were  made  on  the 

kept  in  a  "system  of  records.  "The  DOE  concerning  the  continued  eUgibiUty  of  spot  market,  vvere  sporadic  and 

then  concluded  that  Exemption  6  an  individual  for  access  authorization.  discretionary  m  nature,  and  apparently 

protects  that  the  type  of  inflammatory  The  Hearing  Officer  found  that  were  unrelated  to  any  business 

material  withheld  in  this  case  by  DOE/  questions  as  to  the  individual's  obligations  to  its  regular  customere^ 

AL.  Accordingly,  the  DOE  denied  the  eligibiUty  for  a  security  clearance  arose  Accordingly,  Uie  DOE  found  Uiat  BTU 

Appeal  under  four  of  Uie  criteria  specified  in  10  fit  the  spot  market  presumption  of  non- 

^  ■  .     „      .  CFR  §  710.8:  F  (falsification).  I  (alcohol  injury  for  resellers,  and  that  the  firm 

Peraonnel  Security  Hearings  abuse).  K  (illegal  drug  use),  and  L  bad  not  made  a  showing  of  injury  to 

Personnel  Security  Hearing.  12/9/97.  (criminal  behavior).  The  Hearing  Officer  overcome  this  presumption.    ^ 

fVSO-0168]  further  found  that  the  individual  biled  Refund  Applications  ^ 

An  Office  of  Hearings  and  Appeals  to  present  sufficient  evidence  of 

Hearing  Officer  issued  an  opinion  rehabilitation,  reformation  or  other  The  Office  of  Hearings  and  Appeals 

regarding  the  eligibility  of  an  individual  factors  to  mitigate  the  derogatory  issued  the  following  Decisions  and 

to  maintain  an  access  authorization  information  and  that  he  had  not  Orders  concerning  refund  applications, 

under  the  provisions  of  10  CFR  part  710.  corroborated  his  assertion  that  he  had  which  are  not  summarized.  Copies  of 

The  individual's  access  authorization  abstained  from  alcohol  and  illegal  drugs  the  full  texts  of  the  Decisions  and 

had  been  suspended  because  of  his  use  for  more  than  a  year.  The  Hearing  Orders  are  available  in  the  Public 

of  alcohol.  The  Hearing  Officer  found  Officer  rejected  the  individual's  claim  Refiarence  Room  of  the  Office  of 

that  the  individual  had  not  been  that  he  should  be  allowed  a  24-month  Hearings  and  Appeals. 

Alma  Farmers  Union  Cb-Op  et  al RF272-94616  12/11/97 

Atlantic  Richfield  Co/Frank  &  Leo'S  Auto  Service RF304-15510  12/11/97 

Atlantic  Richfield  Co/Jerome  Zielinski  et  al  „ „ RF304-15200  12/11/97 

Crude  OiPSupple RB272-00129  12/12/97 

Gulf  Oil  Curporation/ Arrow  Lakes  Dairy  „ RR300-00260  12/11/97 

Gulf  Oil  Corporation/Interstate  Gulf RR3OO-0O247  12/12/97 

Columbus  Gulf  tl RR300-00248 

Gulf  Oil  Corporation/Sum  Fire  Butane  Co.  Inc RF300-18802  12/12/97 

Midwest  Energy  Cementing.  Inc.  et  al RK272-04670  12/12/97 

MounUin  View  Coop-Fairfield  _ ^ RC272-00378  12/12/97 

Diamiasals 

The  following  submissions  were  dismissed. 


Name 


Q.B.B.  Corp 

Pwsonnel  Sacufity  Meahng  .. 
TBS  industrial  Recycling.  Inc 


Case  No. 


RK272-04606 

VSO-0180 

RK272-04686 


|FR  Doc.  98-3005  Filed  2-S-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AM8-FR-6M3-^ 

Callfomia  State  Motor  Vehicle 
Pollution  Control  Standards;  Waiver  of 
Federal  PreemfMion— Notice  of  Waiver 
Decision  and  Within  the  Scope 
Determination 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  regarding  waiver  of 
.  federal  preemption  and  within  the 
scope  determination. 

summary:  EPA  is  granting  California  a 
waiver  of  Federal  preemption  pursuant 
to  section  209(b)  of  the  Clean  Air  Act. 
as  amended,  42  U.S.C.  7543(b)  (Act), 
beginning  in  the  1998  model  year  to 
enforce  amendments  to  its  motor 
vehicle  pollution  control  program  . 
which  set  new  standards,  and 
certification  and  test  procedures  for 
newly-established  categories  of  "Low- 
Emission"  medium-duty  vehicles 
(MDVs).  Additionally.  EPA  today  has 
determined  that  California's 
amendments  to  its  warranty  statute  and 
regulations  for  the  1994  and  later  model 
years  for  various  motor  vehicles  are 
within  the  scope  of  previous  waivers  of 
Federal  preemption  granted  pursuant  to 
section  209(b)  of  the  Act  to  adopt  and 
enforce  its  revised  emission  standards 
and  accompanying  enforcement 
procedures  for  1979  and  later  model 
year  vehicles  and  engines. 

DATES:  Any  objections  to  the  findings  in 
this  notice  regarding  EPA's 
determination  that  California's 
amendments  to  its  warranty  statute  and 
regulations  for  the  1994  and  later  model 
years  for  various  motor  vehicles  are 
within  the  scope  of  previous  waivers  of 
Federal  preemption  must  be  filed  by 
March  9. 1998.  Otherwise,  at  the 
expiration  of  this  30-day  period,  these 
findings  will  become  final.  Upon  receipt 
of  any  timely  objection.  EPA  will 
consider  scheduling  a  public  hearing  to 
reconsider  these  findings  in  a 
subsequent  Federal  Register  notice. 
AODBESSES:  Any  objections  to  the 
within  the  scope  findings  described 
above  should  be  filed  with  Mr.  Robert 
F.  Montgomery,  Manager,  Engine 
Compliance  Programs  Group,  Engine 
Programs  and  Compliance  Division 
(6403 J).  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.  Washington 
ex:  20460. 

The  Agency's  decisions  as  well  as  all 
documents  relied  upon  in  reaching 
these  decisions,  including  those 
submitted  by  the  California  Air 
Resources  Board  (CARB),  are  available 


for  public  inspection  in  the  Air  and 
RacUation  Docket  and  Information 
Center  during  the  woriung  hours  of  8:00 
a.m.  to  4:00  p.m.  at  the  Environmental 
Protection  Agency,  Air  Docket  (6102), 
Room  M-1500.  Waterside  Mall,  401  M 
Stieet,  S.W.,  Washington,  D.C.  20460. 
All  docvunents  submitted  in  the  Low- 
emission  MDV  waiver  request  can  be 
found  in  Docket  A-91-71:  all 
documents  submitted  in  the  within  the 
scope  request 'for  the  warranty 
amendments  can  be  found  in  Docket  A- 
91-16.  Copies  of  the  Decision  Document 
(which  discusses  both  the  waiver  and 
the  within  the  scope  determination)  can 
be  obtained  from  EPA's  Engine 
Programs  and  Compliance  Division  by 
contacting  Robert  M.  Doyle,  as  noted 
below,  or  can  be  accessed  on  the  EPA 
Office  of  Mobile  Sources  Internet  Home 
Page,  also  noted  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mt  Doyle,  Attorney/ Advisor, 
Engine  Programs  and  Compliance 
Division  (6403J),  U.S.  Environmental 
Protection  Agency.  401  M  Street  S.W.. 
Washington.  D.C.  20460.  Telephone: 
(202)  564-9258.  FAX:(202)  565-2057.  E- 
Mail: 

Doyle.Robert9EPAMAIL.EPA.GOV. 
SUPPI.EMENTARY  INFORMATION: 

I.  Obtaining  Electronic  Copies  of 
Docummts 

Electronic  copies  of  this  Notice  and 
the  accompanying  Decision  E)ocument 
are  available  via  the  Internet  on  the 
Office  of  Mobile  Sources  (OMS)  Home 
page  (http://www.epa.gov/OMSWWW/). 
Users  can  find  these  documents  by 
accessing  the  OMS  Home  Page  and 
looking  at  the  path  entitled 
"Regulations."  This  service  is  bee  of 
charge,  except  for  any  cost  you  already 
incur  for  Internet  connectivity.  The 
official  Federal  Register  version  of  the 
Notice  is  made  available  on  the  day  of 
publication  on  the  primary  Web  site 
(http://www.epa.gov/docs/fedrgstr/EPA- 
AIR/). 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  the  documents  may  be 
doMmloaded.  changes  in  format,  page 
length,  etc.,  may  occur. 

n.  Low-Emission  MDV  Standards 
Waiver  Request 

I  have  decided  to  grant  California  a 
waiver  of  Federal  preemption  pursuant 
to  section  209(b)  of  the  Act  for 
amendments  to  its  motor  vehicle 
{Millution  control  program  which  will 
(1)  establish  three  new  categories  of 
low-emission  MDVs  based  on  levels  of 
exhaust  emission  standards;  "Low- 


Emission  Vehicle"  (LEV).  "Ultra  Low- 
Emission  Vehicle  (ULEV).  and  "Zero- 
Emission  Vehicle"  (ZEV);  (2)  require 
manufacturers  to  certify  certain 
minimum  percentages  of  LEV-MDVs 
and  ULEV-MDVs  beginning  in  the  1998 
Model  Year,  reaching  a  maximum 
percentage  requirement  in  Model  Year 
2003.  and  (3)  establish  production  credit 
banking  and  trading  provisions  to  offer 
flexibility  to  manufacturers  unable  to 
meet  the  minimum  percentages.*  A 
comprehensive  description  of  the 
Cahfomia  low-emission  standards  and 
accompanying  program  can  be  found  in 
the  Decision  Docimient  for  this  waiver 
and  in  materials  submitted  to  the  Docket 
by  California  and  other  parties. 

Section  209(b)  of  the  Act  provides 
that,  if  certain  criteria  are  met.  the 
Administrator  shall  waive  Federal 
preemption  for  California  to  enforce 
new  motor  vehicle  emission  standards 
and  accompanying  enforcement 
procedures.  The  criteria  include 
consideration  of  whether  California 
arbitrarily  and  capriciously  determined 
that  its  standards  are,  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  the  applicable  Federal 
standards;  whether  California  needs 
State  standards  to  meet  compelling  and 
extraordinary  conditions;  and  whether 
California's  amendments  are  consistent 
with  section  202(a)  of  the  Act. 

CARB  determined  that  these 
standards  and  accompanying 
enforcement  procedures  do  not  cause 
California's  standards,  in  the  aggregate, 
to  be  less  protective  of  public  health  and 
welfare  than  the  applicable  Federal 
standards.  Information  presented  to  me 
by  parties  opposing  California's  waiver 
request  did  not  demonstrate  that 
Cahfomia  arbitrarily  or  capriciously 


<  The  waiver  request  EPA  grants  today,  which 
pertains  to  low-emission  MOVs,  is  part  of  a 
comprehensive  waiver  request  from  California  for 
its  LEV  program,  which  includes  both  light-duty 
vehicles  (LOVs)  such  as  passenger  cars  and  light- 
duty  trucks,  and  MDVs  which  are  typically  large 
trucks  and  other  vehicles  up  to  14,000  lbs  Gross 
Vehicle  Weight  Rating.  On  January  13,  1993  (58  FR 
4166)  EPA  granted  a  waiver  for  the  low-emission 
LOV  component  of  California's  program.,  and 
deferred  action  on  the  MDV  component  of  the 
program  (the  subject  of  today's  waiver).  EPA  chose 
to  defer  this  action  because  at  the  time  of  the  LEV 
waiver  grant,  an  earlier  waiver  concerning  MDVs    ~ 
(Docked  A-91-55)  was  pending.  This  earlier 
request  involved  amendments  to  the  California 
program  which  established  new  emission  standards 
for  MDVs  in  Model  Year  1995  and  beyond,  and  new 
accompanying  certification  and  compliance  test 
pnKedures  and  durability  requirements.  Because 
the  low-emission  MDV  standards  are  amendments 
to  the  MDV  standards  considered  in  the  request  of 
Docket  A-91-55,  EPA  needed  to  decide  the  earlier 
request  before  action  on  the  low-emission  MOV 
standards  could  be  taken.  On  September  16.  1994 
(announced  in  59  FR  48625,  September  22, 1994). 
EPA  granted  a  waiver  of  Federal  preemption  to 
California's  1995  and  bevond  MDV  standards. 
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reached  this  protectiveneM 
detennination.  Therefore,  I  cannot  find 
California's  determination  to  be 
arbitrary  or  capricious. 

CARB  has  continually  demonstrated 
the  existence  of  compelling  and 
extraordinary  conditions  justifying  the 
need  for  its  own  motor  vehicle  pollution 
control  program,  which  includes  the 
subject  standards  and  procedures.  No 
information  has  been  submitted  to 
demonstrate  that  California  no  longer 
has  a  compelling  and  extraordinary 
need  for  its  own  program.  Therefore,  I 
agree  that  California  continues  to  have 
compelling  and  extraordinary 
conditions  which  require  its  own 
program,  and,  thus,  I  cannot  deny  the 
waiver  on  the  basis  of  the  lack  of 
compelling  and  extraordinary 
conditions. 

CARB  has  submitted  information  that 
the  requirements  of  its  emission 
standards  and  test  procedures  are 
technologically  feasible  and  present  no 
inconsistency  with  Federal 
requirements  and  are,  therefore, 
consistent  with  section  202(a)  of  the 
Act.  Information  presented  to  me  by 
parties  opposing  CaUfomia's  waiver 
request  did  not  satisfy  the  burden  of 
persuading  EPA  that  the  standards  are 
not  technologically  feasible  within  the 
available  lead  time,  considering  costs. 
Thus.  I  cannot  find  that  California's 
amendments  will  be  inconsistent  with 
section  202(a)  of  the  Act.  Accordingly, 
I  hereby  grant  the  waiver  requested  by 
California. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  I  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability. 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  action  may 
be  sought  only  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit.  Petitions  for  review 
must  be  filed  by  April  7, 1998.  Under 
section  307(b)(2)  of  the  Act,  judicial 
review  of  this  final  action  may  not  be 
obtained  in  subsequent  enforcement 
prooeedings. 

As  with  past  waiver  decisions,  this 
action  is  not  a  rule  as  defined  by  section 
1(a)  of  Executive  Order  12291,  46  FR 
13193  (February  12,  1981).  Therefore,  it 
is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Nor  is  a  Regulatory  Impact 
Analysis  being  prepared  under 
Executive  Onfer  12291  for  this 
detennination,  since  it  is  not  a  rule. 


In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatmy  Flexibility 
Act,  5  U.S.C.  sec.  601(2).  Therefore,  EPA 
has  not  prejpared  a  supporting 
regulatory  Aexibility  analysis  addressing 
the  impact  of  this  action  on  small 
business  entities. 

Finally,  the  Administrator  has 
delegated  the  authority  to  make 
determinations  regarding  waivers  of 
Federal  preemption  under  section 
209(b)  of  the  Act  to  the  Assistant 
Administrator  for  Air  and  Radiation. 

in.  Warranty  Amendments  Within  the 
Scope  Raqucsl 

I  have  determined  that  California's 
amendments  to  its  warranty  statute  and 
regulations  as  applied  in  the  1994 
model  year  and  beyond  are  within  the 
scope  of  previous  waivers  of  Federal 
preemption  granted  pursuant  to  section 
209(b)  of  the  Act.  The  substantive 
amendments  to  the  emission  warranty 
requirements  which  are  applicable 
under  California  state  law  to  1990  and 
subsequent  model  year  passenger  cars, 
light  duty  trucks  and  mediumnduty 
vehicles  require  manufacturers  to 
provide  the  following: 

(1)  An  emission-related  "defects 
wcaranty"  for  three  years  or  50,000 
miles.  Tha  manufacturer  must  warrant 
that  the  vehicle  is  free  from  defects  in 
materials  and  workmanship  which 
cause  the  failure  of  a  warranted  part  to 
be  identical  in  all  material  respects  to 
the  part  described  in  the  application  for 
certification.  The  emission-related  parts 
that  are  defective  within  the  period  of 
warranty  coverage  must  be  repaired  or 
replaced  by  the  manufactiirer  at  no  cost 
to  the  vehicle  owner.  Thus  it  need  not 
be  shown  that  the  defect  causes  the 
vehicle  to  exceed  the  applicable 
emission  standards. 

(2)  A  seven  year  or  70,000  mile 
"extended  defects  warranty"  for 
emission-related  parts  costing  more 
than  $300  to  replace.  Manufecturers  are 
required  to  identify  those  emission- 
related  components  on  the  existing 
Emissions  Warranty  Parts  List  that  cost 
the  consumer  over  S300  to  replace  as  of 
the  time  of  certification  and  to  warranty 
those  for  a  period  of  seven  years/ 70,000 
miles. 

(3)  A  "performance  warranty"  for 
three  years  or  50,000  miles,  whichever 
first  occurs.  Manufacturers  must 
warrant  the  vehicle  will  pass  an 
inspection  and  maintenance  (SMOG 
CHECK)  test.  If  a  vehicle  fails  the  SMOG 
CHECK  test  the  manufacturer  will  be 
liable  for  the  cost  of  the  part,  labor, 
diagnosis,  and  the  SMOG  CHECK  retest 
to  ensure  the  vehicle  passes.  The 
manufacturer  would  not  be  liable  for  the 
failure  if  it  could  demonstrate  that  the 


failure  was  directly  caused  by  abuse, 
neglect  or  improper  maintenance  or 
repair. 

(4)  A  prescribed  Introductory 
Statement  for  owners.  Manufactiuers  of 
all  1991  and  subsequent  model  vehicles 
produced  after  January  24, 1991  must 
include  in  their  warranty  booklet  a 
specified,  standardized  statement  that 
explains  in  layman's  terms  the  vehicle 
owner's  rights  and  responsibilities 
regarding  the  emission  control  system 
warranty.  The  manufacturer's  detailed 
warranty  statement  will  follow  this 
specified  statement. 

(5)  Common  Nomenclature.  All 
emission-related  service  and 
certiQcation  documents,  printed  or 
updated  by  a  manufacturer  starting  with 
the  1993  model  year,  must  conform  to 
the  nomenclature  and  abbreviations  in 
SAE  publication  )1930  "Diagnostic 
Acronyms,  Terms,  and  Definitions  for 
Electrical/Electronic  Systems". 

(6)  The  emissi<m  warranty 
requirements  for  vehicles  and  engines 
other  than  1990  and  subsequent  model 
passenger  cars,  light-duty  trucks,  and 
medium-duty  vehicles  will  be 
continued  without  substantial  change. 
These  requirements  cover  pre-1990  and 
subsequent  model  year  motorcycles  and 
heavy-duty  vehicles  and  engines. 

In  a  February  4. 1991  letter  to  EPA. 
CARB  notified  EPA  of  the  above- 
described  amendments  to  its  warranty  - 
regulations  affecting  1990  model  year 
and  later  vehicles,  and  requested  that 
EPA  confirm  that  these  amendments  to 
its  warranty  statute  and  regulations,  and 
new  regulations  requiring  the  use  of 
common  nomenclature  in  certification 
and  in-use  documentation  are  %vithin 
the  scope  of  existing  waivers  of  Federal 
preemption.2  The  Executive  Officer 
stated  that  "(tlhe  regulations  do  not 
undermine  the  Board's  prior 
detennination  that  the  state  standards 
are,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards." '  This 
statement,  however,  refarred  to  a  finding 
made  by  the  Board  before  the  passage  of 
the  Federal  Clean  Air  Act  Amendments 
of  1990  (CAAA),  which  required  that 
EPA  promulgate  new,  more  stringent 
Federal  tailpipe  emission  standards  for 
light-duty  vehicles  and  light-duty  trucks 
begiiming  in  the  1994  model  year.^ 


In  its  February  1991  request,  CARB 
compared  the  California  standards  and 
the  Federal  standards  as  they  stood 
prior  to  the  CAAA;  the  Board  did  not 
consider  the  protectiveness  of  the 
CaUfomia  standards  as  compared  to  the 
new  standards  made  applicable  by  the 
CAAA.  Consequently,  California,  at  the 
time  of  its  request  had  not  made  an 
initial  detennination,  that  its  standards, 
in  the  aggregate,  are  as  protective  of 
public  health  and  welfare  as  comparable 
Federal  standards  (including  Tier  1) 
which  apply  in  the  1994  and  later 
model  years. 

On  (Jctober  4. 1991,  California 
requested  a  waiver  of  Federal 
preemption  for  its  LEV  program 
standards,  which  under  CaUfomia  state 
law  are  applicable  to  1994  and  later 
model  year  vehicles  (which  also  is  when 
the  phase^in  of  the  new  Federal  Tier  1 
standards  begins).^  In  this  request, 
California  made  a  protectiveness  finding 
with  regard  to  the  California  standards 
as  applicable  to  the  1994  and  later 
model  years  compared  to  the  applicable 
Federal  standards  (including  Tier  1)  as 
a  basis  for  the  waiver  request  addressing 
LEV  standards.  For  the  reasons  stated 
above,  CARB  acknowledged,  in  its 
October  1991  request  for  a  waiver  for  its 
LEV  standards,  the  possibility  that  EPA 
may  address  the  warranty  amendments 
as  they  apply  only  through  the  1993 
model  year.6 

EPA  announced,  on  Au^st  14, 1992, 
its  determination  that  California's 
amendments  to  its  warranty  program 
were  within  the  scope  of  previous 
waivers  only  through  the  1993  model 
year.''  EPA  also  stated  that,  provided 


>  Lettar  from  funm  D.  Boyd,  Exacutive  Officar, 
CARB.  to  William  K.  Railly.  AdminUtntor.  EPA. 
d«t«d  February  4. 1991.  at  2  (herainafter  "CARB 
lattar"). 

>  CARB  lattar  at  S. 

*  The  CAAA  wrera  tignad  into  law  on  Novambar 
IS,  1990.  Naw  cartiflcation  and  naw  in-usa  tailpipa 
emisaion  standards  for  all  light-duty  vahiclas  and 
light-duty  trucks,  commonly  raiarrad  to  as  Tiar  1 
standards,  wara  prascilbad  in  saction  203  of  tha 


Amandmants,  which  added  new  sections  202(g) 
and  202(h)  to  the  Qean  Air  Act  (CAA).  On  June  S. 
1991  EPA  published  the  Final  Rule  implementing 
the  Tier  1  standards  in  the  Fariaral  Ra^Mar  at  56 
FR  25724.  In  addition,  saction  202(j)  of  the  Act 
laquiras  promulgation  of  a  Cold  CO  standard.  58  FR 
9468  Ouly  19. 1993). 

In  addition,  the  Federal  warranty  requirements 
also  changed  begiiming  in  the  1995  model  year.  The 
CAAA  significantly  modified  the  Federal  light-duty 
requirements.  Prior  to  the  amendments  the  period 
of  warranty  coverage  was  generally  5  yeaTs/50,000 
miles.  Tha  CAAA,  iMginning  in  the  1995  model 
year,  shorten  the  basic  defects  warranty  period  to 
2  years/  24.000  miles  but  extand  it  to  eight  years/ 
80,000  miles  in  the  case  of  catalytic  converters, 
alactronic  emissions  control  units,  onboard 
diagnostic  (OBO)  devices,  and  other  pollution 
control  davicas  that  meet  certain  criteria  and  are 
designated  by  the  Administrator  as  a  "specified 
ma{ar  amission  control  componant."  CAA  Saction 
207(1). 

>  California  Proposed  Regulations  for  Low 
Emission  Vehicle  Standards  and  Clean  Fuels 
(August  13, 1990).  Letter  from  James  D.  Boyd, 
Executive  Officar,  CARB.  to  William  K.  Reilly, 
Administrator.  EPA.  dated  October  4. 1991. 

*  Letter  from  James  D.  Boyd,  Exacutive  Officer, 
CARB.  to  William  K.  Reilly.  Administrator,  EPA, 
dated  October  4, 1991.  p.  10.  footnote  14. 

T  S7  FR  38502  (August  25, 1992). 


California  was  granted  a  waiver  of 
Federal  preemption  for  its  LEV 
standards,  the  warranty  regulations 
which  were  the  subject  of  CARB's 
request  for  a  within-the-scope 
determination  would  continue  to  be 
within  the  scope  of  existing  waivers 
beyond  the  1993  model  year  so  long  as 
they  1)  do  not  undwrnine  California's 
determination  that  its  standards,  in  the 
aggregate,  are  as  protective  of  public 
health  and  welfare  as  ccmiparable 
Federal  standards  2)  do  not  afifect  the 
consistency  of  California's  requirements 
with  section  202(a)  of  the  Act,  and  3) 
raise  no  new  issues  affecting  EPA's 
previous  waiver  determinations. 

On  January  7, 1993,  EPA  granted  a 
waiver  of  Federal  preemption  for  the 
low-emission  LDV  component  of 
California's  LEV  program."  EPA  also  has 
waived  Federal  preemption  for 
California's  standards  applicable  to 
1995  and  later  model  year  MDVs.'  EPA 
has  waived  in  today's  decision 
California's  MDV  standards  for  1998 
and  later  model  year  vehicle  and 
engines  which  are  part  of  the  LEV 
Program.  EPA  has  previously 
determined  that  California's  earlier 
emission  warranty  regulations  were 
within  the  scope  of  previous  waivers.  ■" 
Therefore.  EPA  now  has  determined 
that  emission  warranty  regulations, 
vrhich  are  the  subject  of  CARB's 
February  4. 1991  letter,  as  applied 
through  the  1994  model  year  and 
beyond  to  passenger  cars,  light-duty 
trucks  and  medium-duty  vehicles  and 
engines',  are  within  the  scope  of  earlier 
waivers  granted  for  standards. 

With  regard  to  the  1994  and  later 
model  years,  these  amendments  do  not 
imdermine  California's  determination 
that  its  standards,  in  the  aggregate  are  as 
protective  of  public  health  and  welfare 
as  comparable  Federal  standards,  are 
not  inconsistent  with  section  202(a)  of 
the  Act,  and  raise  no  new  issues 
affecting  the  Environmental  Protection 
Agency's  (EPA)  previous  waiver 
determination.  'Thus  these  amendments 
are  within  the  scope  of  previous  waivers 
determinations.  A  full  explanation  of 
EPA's  decisicHi  is  contained  in  a 
determination  document  which  may  be 
obtained  from  EPA  as  noted  above. 

Because  these  amendments  are  within 
the  scope  of  previous  waivers,  a  public 
hearing  to  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  to  these  findings  within  30 
days  of  this  notice,  EPA  will  consider 


holding  a  public  hearing  to  provide 
interested  parties  an  opportunity  to 
present  testimony  and  evidence  to  show 
that  there  are  issues  to  be  addressed 
through  a  section  209(b)  waiver 
determination  and  that  EPA  should 
reconsider  its  findings.  Otherwise,  these 
findings  shall  become  final  at  the 
expiration  of  this  30-day  period. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  cnder  to  produce  motor 
vehicle^  for  sale  in  California.  For  this 
reason,  I  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability. 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  action  may 
be  sought  only  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Petitions  for  review 
must  be  filed  by  April  7, 1998.  Under 
section  307(b)(2)  of  the  Act,  judicial 
review  of  this  final  action  may  not  be 
obtained  in  subsequent  enforcement 
proceedings. 

This  acticHi  is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291, 
46  FR  13193  (February  12, 1981). 
Therefore,  it  is  exempt  from  review  by 
the  Office  of  Management  and  Budget  as 
required  for  rules  and  regulations  by 
Executive  Order  12291.  Not  is  a 
Regulatory  Impact  Analysis  being 
prepared  under  Executive  Order  12291 
for  this  determination,  since  it  is  not  a 
rule. 

In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  sec.  601(2).  Therefore,  EPA 
has  not  prepared  a  supporting 
regulatory  flexibility  analysis  addressing 
the  impact  of  this  action  on  small 
business  entities. 

Finally,  the. Administrator  has 
delegated  the  authority  to  make 
determinations  regarding  waivers  of 
Federal  preemption  under  section 
209(b)  of  the  Act  to  the  Assistant 
AdministratOT  for  Air  and  Radiation. 

Dated:  January  20. 1998. 
Rkhard  D.  Wibon, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  98-3043  Filed  2-5-98;  8:45  ami 

HLUNO  OOOC  I 


■  58  FR  4166  (January  13,  1993). 

•  59  FR  48625  (September  22. 1994). 

■o  37  FR  14831  Only  25, 1972):  44  FR  61096 
(October  23. 1979):  51  FR  12391  (March  26. 1986); 
51  FR  15961  (April  22. 1986). 
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EHVIROfMIENTAL  PROTECTION 
AQENCY 

[FRL-6Q62-9] 

Information  for  States  on 
Recommended  Operator  Certfflcatton 
Re(|iiirementa 

AQBCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 


In  this  document,  the 
Environmental  Protection  Agency  (EPA) 
is  annoimcing  the  public  availability  of 
EPA  816-R-98-O01.  "Information  for 
States  on  Recommended  Operator 
Certification  Requirements." 

Section  1420(d)(2)  of  the  Safe 
Drinking  Water  Act  (SDWA),  as 
amended  in  1996,  requires  EPA,  through 
a  partnership  with  States,  public  water 
systems,  and  the  public,  to  develop 
information  for  States  on  recommended 
operator  certiHcation  requirements.  EPA 
is  required  to  publish  this  information 
by  February  6. 1998.  Consistent  with 
these  statutory  requirements,  the  EPA 
appointed  such  a  work  group  (the 
Partnership),  under  the  general 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-423),  to 
provide  advice  on  matters  relating  to 
operator  certiHcation.  The  Partnership 
held  formal  meetings  in  Niarch,  June, 
August,  and  September  of  1997.  These 
meetings  were  advertised  in  the  Federal 
Register  and  were  open  to  the  public. 
The  "Information  for  States  on 
Recommended  Operator  Certification 
Requirements,"  as  developed  by  the 
Partnership,  consists  of  four  chapters. 
Chapter  1  contains  a  summary  of  the 
existing  State  operator  certification 
programs.  Chapter  2  contains  excerpts 
from  the  National  Research  Council's 
book  entitled  Safe  Water  Fmm  Every 
Tap  including  the  Executive  Summary 
and  Chapter  6 — Training  Operators  for 
Small  Systems.  Chapter  3  contains  the 
"Operator  Certification  Program 
Standards"  developed  by  the 
Association  of  Boards  of  Certification. 
Chapter  4  contains  a  listing  of  State 
Drinking  Water  Administrators  and 
Operator  Certification  Program  Officers. 
The  materials  in  this  package  are  off^ered 
for  information  only  and  are  intended  to 
assist  the  States  as  they  begin  to  review 
their  operator  certification  programs. 
This  information  will  be  used  by  EPA  as 
background  material  to  develop  operator 
certification  guidelines,  as  required  by 
Section  1419  of  the  SDWA.  These 
guidelines,  which  will  be  published  by 
February  1999,  will  specify  the 
minimum  requirements  for  a  State 
operator  certification  program. 


DATES:  The  document  is  available 
beginning  February  6, 1998. 
A00RE88E8:  Copies  of  "Information  for 
States  on  Recommended  Operator 
Certification  Requirements"  are 
available  from  the  Safe  Drinking  Water 
Hotline,  telephone  (800)  426-4791. 
Hours  of  operation  are  9:00  a.m.  to  5:30 
p.m.  Eastern  Standard  Time,  Monday 
through  Friday  excluding  Federal 
Holidays.  Copies  are  also  available  bom 
the  Office  of  Water  Resource  Center 
(RC4100),  U.S.  EPA,  401  M  Street,  SW. 
Washington,  DC,  20460.  Also,  Chapters 
1  (excluding  appendices).  3  and  4  of  the 
document  may  be  obtained  from  the 
EPA  Web  Site  at  the  URL  address: 
"http.7www.epa.gov/OGWDW." 
FOR  FimTHCR  MFOMIATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  telephone 
(800)  426-4791.  For  technical  inquiries, 
contact  Richard  Naylor,  Designated 
Federal  Officer,  Drinking  Water 
Implementation  and  Assistance 
Division.  Office  of  Ground  Water  and 
Drinking  Water  (4606).  U.S.  EPA.  401  M 
Street,  SW,  Washington,  DC,  20460.  The 
telephone  is  (202)  260-5135  and  the  e- 
mail  address  is 
naylor.richardOepamail.epa.gov. 

Dated:  January  30, 1998. 
Rdiert  PaiciaMpe, 

Assistant  Administrator,  Office  of  Water. 
|FR  Doc.  9S-3038  Filed  2-5-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6M2-q 

Notice  Of  Availability  for  Infomnation 
for  StatM  on  Developing  AffordaMltty 
Criteria  fOr  DrInMng  Water 

.  agency:  Environmental  Protection 
Agency. 
ACTION:  Notice  of  document  availability. 

summary:  The  Environmental  Protection 
Agency  is  making  available  Information 
for  States  on  Developing  Affordability 
Criteria  for  Drinking  Water.  The  Safe 
Drinlcing  Water  Act  Amendments  of 
1996  require  the  Agency  to  publish 
information  to  assist  states  in 
developing  aHordability  criteria.  The 
Amendments  require  that  the  Agency 
consult  with  the  States  and  the  Rural 
Utilities  Service  of  the  Department  of 
Agriculture  in  developing  this 
information.  The  dociunent  being  made 
available  today  was  developed  by  a 
diverse  woriung  group  of  stakeholders 
tinder  the  auspices  of  the  National 
Drinking  Water  Advisory  Council 
(NDWAC).  The  hill  NDWAC  reviewed  a 
draft  of  this  document  and 


recommended  to  EPA  that  it  be  made 
available  for  public  comment  The 
availability  of  the  draft  docuunent  was 
aimounced  in  a  Federal  Register  notice 
published  on  November  21, 1997.  The 
conunent  period  closed  on  December 
31, 1997.  The  final  document  being 
made  available  today  hilly  reflects  the 
Agency's  consultation  with  the  States 
and  the  Rural  Utilities  Service,  and.  to 
the  extent  possible,  the  comments 
received  from  other  sources. 
DATES:  The  statute  requires  that  this 
information  be  published  by  February  6. 
1998. 

ADDRESSES:  Address  all  inquiries 
concerning  this  document  to  Peter  E. 
Shanaghan,  Smedl  Systems  Coordinator, 
Office  of  Ground  Water  and  Drinking 
Water,  Mail  Code  4606. 401  M  Street 
S.W..  Washington  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Shanaghan,  202-260-5813  or 
shanaghan.petei^pamail.epa.gov. 
SUPPLBie«TARY  INFORMATION:  A  copy  of 
the  document  may  be  obtained  by 
calling  the  Safe  Drinking  Water  Hotline 
at  1-80O-426-4791.  The  hotline 
operates  Monday  through  Friday.  9:00 
am— 5:30  pm  (EST).  The  doctunent  may 
also  be  downloaded  from  EPA's 
homepage,  http://www.epa.gov/ 
OGWDW. 

Dated:  January  30, 1998. 
Kobert  Perdaaepe, 

Assistant  Administratm^,  Office  of  Water. 
(PR  Doc.  98-3039  Filed  2-5-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6962-3I 

Sola  Source  Aqtrtfer  Deaignation  of 
Pooleaville  Area  Aquifer  System, 
Lower  Waatam  Montgomery  County, 
MD 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  The  Regional  Administrator 
of  Region  III  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  has 
determined  that  the  portion  of  the 
Piedmont  aquifer  system  that  underlies 
Poolesville  and  the  surrounding  area  in 
lower  western  Montgomery  County, 
Maryland  (denominated  as  "Poolesville 
Area  Aquifer  System")  is  the  sole  or 
principal  source  of  drinking  water  for 
this  area  and  if  the  aquifer  system  were 
contaminated  would  create  a  significant 
hazard  to  public  health.  This 
determination  is  in  response  to  a 


petition  submitted  by  a  citizen  group. 
For  A  Rural  Montgomery  (FARM), 
requesting  that  tiie  Administrator  of 
EPA  make  a  determination  under 
Section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C-  300h-3(e),  as 
amended,  that  the  Poolesville  Area 
Aquifer  System  is  a  sole  or  principal 
source  of  drinking  water  for  the  area.  As 
a  result  of  Sole  Source  Aquifer  (SSA) 
designation,  fedoal  financially  assisted 
projects  in  the  dttignated  area  will  be 
subject  to  EPA  review  pursuant  to 
section  1424(e)  to  ensure  that  these 
projects  are  designed  and  constructed  so 
that  they  do  not  contaminate  this 
aquifsr  so  as  to  create  a  significant 
hazard  to  public  health,  llie  Poolesville 
Area  SSA  adds  an  additional  area  to  the 
existing  Maryland  Piedmont  SSA  area, 

fireviously  designated  by  EPA  in  1980 
45  FR  57165, 08/27/80).  The  Maryland 
Piedmont  SSA  includes  seven  surface 
water  drainage  basins  which  underlie 
northwestern  Montgomery  County,  and 
extend  into  minor  portions  of  Frederick, 
Carroll  and  Howard  Counties,  MD.  The 
addition  of  the  Poolesville  Area  Aquifer 
System  to  the  existing  SSA  will  extend 
the  Maryland  Piedmont  SSA  from  State 
Route  28  (approximate  boundary)  to  the 
Potomac  River,  between  Little 
Monocacy  River  and  Seneca  Creek's 
confluence  with  the  Potomac  River. 
effective  date:  This  determination 
shall  become  efiisctive  February  23. 
1998. 

addresses:  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency — 
Region  ID.  Drinking  Water  Branch,  841 
Chestnut  Building,  Philadelphia,  PA 
19107; 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Smith,  Drinking  Water  Branch, 
U.S.  EPA-m  at  the  address  above  or  at 
(215)  566-5786.  e-mail: 
smith.barbaradepamail.epa.gov. 
SUPPLB»ITARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  300h-3(e),  states: 

If  the  Administrator  determines,  on  his 
own  initiative  or  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 


significant  hazard  to  public  health,  but  a 
conunibnent  for  federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

In  December  1996.  EPA  Region  III 
received  a  petition  from  FARM, 
requesting  the  designation  of  the  aquifer 
system  underlying  the  Poolesville  area 
as  a  sole  source  aquifer  under  Section 
1424(e)  of  the  SDWA.  EPA  reviewed  the 
petition  and  supporting  documentation 
and  began  gathering  available  data  to 
make  a  determination.  EPA  opened  the 
official  public  comment  period  on  the 
petition  on  Jime  18, 1997  and 
announced  a  public  hearing  in  a  local 
paper,  to  be  held  in  Poolesville.  EPA 
conducted  the  public  hearing  on  July 
24, 1997  at  the  Poolesville  Elementary 
School.  The  public  comment  period 
closed  on  August  31, 1997.  EPA 
received  eleven  letters  from  a  variety  of 
people,  mostly  representatives  of  local 
citizen  groups,  eight  of  which  expressed 
support  for  the  SSA  designation,  two 
expressed  opposition  to  designation  and 
one  letter  requested  more  information 
and  a  public  hearing.  Twenty-seven 
people  attended  the  public  hearing  and 
19  people  presented  statements,  all  in 
support  of  designation. 

n.  Basis  for  Detennination 

Among  the  factors  considered  by  the 
Regional  Administrator  as  part  of  the 
review  and  technical  verification 
process  for  designating  an  area  under 
Section  1424(e)  were: 

1.  The  aquifer  system  underlying  the 
Poolesville  area  supplies  the  service 
area  population  with  50%  or  more  of  its 
drinking  water  needs. 

2.  There  are  no  economical  alternative 
drinking  water  source  or  combination  of 
sources  to  supply  the  designated  service 
area. 

3.  The  EPA  has  found  that  FARM  has 
appropriately  delineated  the  boundaries 
of  the  aquifer  project  review  and  service 
area. 

4.  While  the  quality  of  the  area's 
groimd  water  is  considered  to  be  good, 
it  is  vulnerable  to  contamination  due  to 
the  relatively  thin  soil  cover  and  rapid 
movement  of  ground  water  in  fractured 
rock,  coupled  with  increasing 
development  and  other  land  uses.  Thin 
soil  cover  may  allow  contaminants  to  be 
rapidly  introduced  into  the  ground 
water  with  minimal  assimilation  into 
the  soil.  Rapid  movement  of  ground 
water  through  fractured  rock  can  allow 
contaminants  to  spread  quicldy,  once 
introduced.  Clean  up  of  contaminated 
fiactured  aquifers  is  usually  difficult  to 
achieve  and  an  expensive,  long  term 
effort.  The  designated  area  is  underlain 


primarily  by  a  fractured  nonmarine 
sedimentary  rock  aquifer  system,  with 
some  localized  diabase  intrusions.  The 
aquifer  system  also  includes  an  area  of 
phyllite,  terrace  and  alluvial  deposits. 

5.  Definable  Aquifer  Boundaries:  EPA 
guidance  allows  designations  to  be 
made  for  entire  aquifers,  hydrologically 
connected  aquifers  (aquifer  systems),  or 
part  of  an  aquifer  if  that  portion  is 
hydrologically  separated  from  the  rest  of 
the  aquifer.  The  Poolesville  Area 
Aquifer  System  boundary  is  based  on 
accepted  hydrological  principles  and 
EPA's  interpretation  of  available  data. 

in.  Description  of  the  Aquifer  Sjrstem  - 
That  Undeiiies  the  Designated 
Poolesville  Area 

The  aquifer  system  underlying  the 
Poolesville  area  is  within  the  Piedmont 
Lowland  physiographic  province.  The 
designated  area  extends  the 
southwestern  boundary  of  the  existing 
SSA,  called  the  Maryland  Piedmont 
Aquifer,  iwm  State  Route  28 
(approximate  boundary)  to  the  Potomac 
River,  between  Little  Monocacy  River 
and  Seneca  Creek's  confluence  with  the 
Potomac  River.  The  designated  area 
encompasses  the  surface  area,  as  well  as 
the  underlying  fcMinations.  The 
topography  of  the  area  is  gently  rolling, 
cut  by  streams  and  small  tributaries. 
The  area's  climate  is  moderate  and 
somewhat  humid.  Precipitation  that  has 
not  evaporated,  transpired  or  drained  as 
nmoff  from  the  area  recharges  the 
underlying  aquifer  system  with  water. 

The  Poolesville  area  is  imderlain 
primarily  by  nonmarine  sedimentary 
conglomerates,  sandstones,  siltstones 
and  shales  which  have  been  locally 
intruded  by  diabase.  These  fiactured 
rocks  of  Triassic  age  are  part  of  the 
Newark  Group,  largely  the  New  Oxford 
formation.  The  area  northeast  of 
Poolesville  is  underlain  by  phyllite 
crystalline  rock  of  early  Paleozoic  age 
(approximate  age)  and  underlies  the 
Bamesville,  Beallsville  and  Jerusalem 
area.  The  phyllltic  rocks  are  foliated  and 
fractured.  Located  west  of  Poolesville 
towards  the  Potomac  River,  are  terrace 
deposits  of  Tertiary  age,  comprised  of 
unconsolidated  sediments  that  are  not 
used  for  ground  water  supply.  Alluvial 
sediments  of  Quaternary  age  occur  along 
the  Potomac  River  valley  and  some  of 
the  major  tributaries,  but  also  are  not 
used  for  ground  water  supply. 

All  drinking  water  (except 
commercially  obtained  bottled  water)  in 
the  Poolesville  area  is  ground  water, 
supplied  by  the  underlying  aquifer 
system.  Poolesville  residents  are  served 
by  public  water  supply  wells,  and 
residents  outside  of  Poolesville 
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Township  obtain  their  drinking  water 
htim  private  wells. 

The  quality  of  ground  water 
underlying  the  Poolesville  area  is 
generally  good,  but  both  the  relatively 
thin  soil  cover  and  rapid  movement  of 
ground  water  in  fractured  rock  reduce 
the  capacity  for  contaminant 
attenuation,  making  the  aquifer 
vulnerable  to  contaminates  &om  point 
and  nonpoint  sources. 

The  only  alternative  sources  of  water 
(other  than  the  existing  supply  of 
ground  water  from  the  Poolesville  Area 
Aquifer  System)  to  be  considered 
include  surface  water  sources,  or  ground 
water  that  is  extracted  outside  the  SSA 
area  and  transported  to  the  Poolesville 
area,  or  a  combination  of  the  twa  The 
two  most  likely  scenarios  in  the  event 
that  the  area's  ground  water  was  made 
unusable,  are  that  the  area  would  be 
served  by  extending  water  mains  from 
Washington  Suburban  Sanitary 
Commission's  (WSSC)  existing 
distribution  system,  or  by  building  local 
intakes  and  treatment  facilities  on  the 
Potomac  River  and  supplying  the  area. 
A  third  option  is  less  likely  and  that 
would  include  pumping  ground  water 
from  areas  outside  the  SSA  and 
delivering  the  water  to  the  SSA  area.  All 
of  the  above  options,  and  any  others  not 
discussed  here,  are  economically 
infeasible  due  to  the  difficulties  and 
costs  of  constructing  water  mains, 
distribution  lines  and  pumping  stations 
through  out  the  entire  designated  area. 
Whereas  the  Town  of  Poolesville  has  the 
water  infrastructure  in  place  (wells, 
treatment,  storage  and  distribution 
lines)  and  could  probably  be  connected 
to  the  nearest  WSSC  distribution  line  for 
an  affordable  price,  the  area  outside  of 
Poolesville,  that  relies  on  individual 
wells  and  has  no  water  distribution 
system  in  place,  could  not  a^ord  the 
massive  expense  involved  in  laying 
distribution  pipes  to  each  farm,  home, 
business  and  school  in  the  designated 
area.  Houses  and  farms  are  located 
farther  apart  in  the  areas  outside  of 
Poolesville,  and  could  not  be  put  on  a 
distribution  system  in  an  economically 
feasible  way.  *W^ 

Local  government  has  acted  to  protect 
the  ground  water  quality  in  Poolesville 
by  starting  a  Wellhead  Protection 
program  in  cooperation  with  the 
Maryland  Department  of  the 
Environment.  The  petitioner  group 
believes  that  a  Sole  Source  Aquifer 
designation  would  augment  local 
ground  water  protection  efforts,  and 
assist  in  preserving  the  rural  and  natural 
resources  of  the  area. 


IV.  Inftinnation  Utilized  in 
Determiaation 

The  information  utilized  in  this 
determination  includes:  the  petition  and 
supporting  document  submitted  to  the 
EPA  Region  m  by  FAIUvI,  letters 
received  during  the  public  comment 
period,  and  public  comments  received 
during  the  public  hearing.  In  addition, 
much  of  the  information  has  been 
derived  from  published  literature  on  the 
hydrogeology  and  water  resources  of  the 
region.  This  information  is  available  to 
the  public  and  may  be  inspected  at  the 
address  listed  above.  The  petition  and 
support  document,  the  transcript  of  the 
public  hearing  and  EPA's  response 
summary  to  public  comment  are 
available  in  the  Poolesville  Public 
Library,  in  Poolesville,  MD. 

V.  Froiect  Review 

EPA  Region  HI  is  working  with  the 
federal  agencies  most  likely  to  provide 
financial  assistance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  EPA  will  be  notified  of 
prop<Med  commitments  by  fiederal 
agencies  to  projects  which  could 
potentially  impact  the  Poolesville  Area 
Aquifer  System.  The  EPA  will  evaluate 
such  projects,  and  where  necessary, 
conduct  an  in-depth  review,  including 
soliciting  State  and  local  government 
and  public  comments  when  appropriate. 
Should  the  Regional  Administrator 
determine  that  a  project  may 
contaminate  the  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  federal  financial 
assistance  may  be  entered  into  for  that 
project.  However,  a  commitment  for 
federal  financial  assistance  may,  if 
authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design 
the  project  to  ensure  that  it  will  not 
contaminate  the  aquifer.  Included  in  the 
review  of  any  federal  financially- 
assisted  projects  will  be  the 
coordination  with  state  and  local 
agencies  and  the  project's  developers. 
Their  comments  will  be  given  full 
consideration  and  EPA's  review  will 
attempt  to  complement  and  support 
state  and  local  ground  water  protection 
measures.  Although  the  project  review 
process  cannot  be  delegated,  EPA  will 
rely  to  the  maximum  extent  possible  on 
any  existing  or  future  state  and/or  local 
control  measures  to  protect  the  quality 
of  ground  water  in  the  Poolesville  Area 
Aquifer  Review  Area. 


VI.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b).  I  hereby  certify  that  this 
designation  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  projects  with  the 
potential  to  impact  the  Poolesville  Area 
Aquifer  System  SSA  as  designated. 

The  only  affected  entities  will  be 
those  businesses,  organizations  or 
governmental  jurisdictions  that  request 
federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  Sole  Source  Aquifer 
so  as  to  create  a  significant  hazard  to 
public  health.  EPA  does  not  expect  to  be 
reviewing  small  isolated  commitments 
of  financial  assistance  on  an  individual 
basis,  unless  a  cumulative  impact  on  the 
aquifw  is  anticipated;  accordingly,  the 
number  of  affected  small  entities  will  be 
minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  to  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  piffsuant  to  other 
federal  laws,  such  as  the  National 
Envirorunental  Policy  Act  (NEPA)  as 
amended  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other 
Federal  agencies  to  avoid  delay  or 
duplication  of  effort  in  approving 
financial  assistance,  thus  minimizing 
any  adverse  effisct  on  those  small 
entities  which  are  affected.  Finally, 
today's  action  does  not  prevent  grants  of 
federal  financial  assistance  which  may 
be  available  to  any  affected  small  entity 
in  order  to  pay  for  the  redesign  of  the 
project  to  assure  protection  of  the 
aquifer. 

Under  Executive  Order  12866.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the 
economy,  will  not  cause  any  major 
increase  in  costs  or  prices  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  Today's 
action  only  affects  the  Poolesville  Area 
Aquifer  System  in  Western  Montgomery 
County,  MD.  It  provides  an  additional 
review  of  ground  water  protection 


measures,  incorporating  state  and  local 
measures  whenever  possible,  for  only 
those  projects  which  request  federal 
financial  assistance. 

Vn.  Summary 

This  determination  affects  only  the 
Poolesville  Area  Aquifer  System  located 
in  Western  Montgomery  County.  MD. 
As  a  result  of  this  Sole  Source  Aquifer 
determination,  all  federal  financially- 
assisted  projects  proposed  in  the 
designated  area  will  be  subject  to  EPA 
review  to  ensure  that  they  do  not  create 
a  significant  hazard  to  public  health. 
Once  designated,  the  Poolesville  Area 
Aquifer  System  will  become  part  of  the 
existing  MD  Piedmont  SSA  area. 

Dated:  January  14. 1998. 
Thomu  C  Voltag^  ' 

Acting  Regional  AdministmUx;  U.S. 
Environmental  Protection  Agency — Regf<m  M. 
[PR  Doc.  9»-3042  Filed  2-5-98;  8:4S  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[ER-FRL-448S-7] 

EnvironnMntel  Impact  Stetementa  end 
Regulations;  AvaHability  of  EPA 
ConNnents 

Availability  of  EPA  comments 
prepared  January  19. 1098  through 
January  23. 1998  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Qean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7267. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  11. 1997  (62  FR  16154). 

Draft  ElSa 

ERP  No.  I>-AFS-J65277-CO  Rating 
EC2.  Sheep  Flats  Diversity  Unit.  Timber 
Sales  and  Related  Road  Construction. 
Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Forests.  Collbran 
Ranger  District.  Mesa  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  related  to 
sedimentation  potential,  surface  water 
resource  bufiiar  zone  mitigation  and 
intermittent  road  closure  BMPs. 

ERP  No.  D-AFS-J65279-4»4T  Rating 
EC2,  Wayup  Mine/Fourth  of  July  Road 
Access,  Right-of-Way  Grant,  Kootenai 
National  Forest.  Libby  Ranger  District, 
Lincoln  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  and 


recommended  additional  alternatives  be 
developed  to  minimize  water  quality 
impacts,  disclosure  of  the  effects  of 
"motorized"  mine  exploration  and 
development  and  incorporation  of  total 
maximum  daily  loads  for  water 
pollutants  in  the  EIS. 

ERP  No.  D-AFS-J65281-UT  Rating 
LO.  Spruce  Ecosystem  Recovery  Project. 
Implementation,  Dixie  National  Forest, 
Cedar  Qty  Ranger  District,  Iron  County. 
UT. 

SUMMARY:  EPA  expressed  lack  of 
objections. 

ERP  No.  D-AFS-K65201-CA  Rating 
EC2.  Liberty  Forest  Health  Improvement 
Project,  Implementation,  Tahoe  National 
Forests,  Sierraville  Ranger  District, 
Sierra  and  Nevada  Coimties.  CA. 

SUMMARY:  EPA  expressed 
environmental  concern^  involving 
threshold  of  concern  (TOC)  exceedences 
in  three  sub-watersheds  and  road 
management  proposals. 

ERP  No.  I>-BLM-J01076-WY  Rating 
EC2.  Powder  River  (WYW136142)  and 
Thundercloud  (WYWl  36458)  Coal 
Lease  Applications,  Federal  Coal 
Leasing.  Campbell  and  Converse 
Counties,  WY. 

SUMMARY:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  related  to  Air 
Quality  and  Irreverable  and  Irretrievable 
Commitment  of  Resources. 

ERP  No.  D-BLM-4,65295-OR  Rating 
EC2,  Northeastern  Or^on  Assembled 
Land  Exchange  Resource  Management 
Plan  (RMP).  Implementation.  Site 
Specific.  John  Day,  Umatilla,  Granda 
Ronde,  Power  River  Basins,  Grant, 
Umatilla.  Morrow,  Wheeler.  Baker, 
Wallowa  and  Union.  OR. 

SUMMARY:  EPA  expressed 
environmental  concerns  based  on 
potential  water  quality  and  riparian 
habitat  impacts,  loss  of  Columbia  Basin 
shrub-steppe  habitat,  and  loss  of  old 
growth  forest  habitat. 

ERP  No.  DS-AFS-J65213-MT  Rating 
LO.  Helena  National  Forest  and  Elkhom 
Mountain  portion  of  the  Deerlodge 
National  Forest  Land  and  Resource 
Management  Plan.  Updated  Information 
on  Oil  and  Gas  Leasing. 
Implementation,  several  coimties.  MT. 

SUMMARY:  EPA  expressed  lack  of 
objections. 

Final  EISs 

ERP  No.  F-AFS-J02034-UT,  Western 
Uinta  Basin  Oil  and  Gas  Leasing, 
Implementation.  Federal  Oil  and  Gas 
Estate  on  Land  Administrated  by  the 
Uinta  and  Ashley  National  Forests  in 
the  western  portion  of  the  National 
Forests  in  the  Western  portion  of  the 
Uinta  Basin.  Wasatch  and  Duchesne 
Counties.  UT. 


Summary:  EPA  expressed  lack  of 
objection  to  the  preferred  alternative 
described  in  the  Final  EIS. 

ERP  No.  F-AFS-J65257-UT.  High 
Uintas  Wilderness  Forest  Plan 
Amendment,  Implementation,  Ashley 
and  Wasatch-Cache  National  Forests. 
Duchesne  and  Simimit  Counties.  UT. 

Summary:  EPA  expressed  lack  of 
objections  with  the  preferred 
alternative. 

ERP  No.  F-AFS-J65258-MT,  Lewis 
and  Clark  National  Forest  Plan, 
Implementation.  Oil  and  Gas  Leasing 
Analysis.  Upper  Missouri  River  Basin, 
several  counties.  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
cumulative  impacts  analysis,  and 
impacts  to  wetlands  and  air  quality. 
EPA  recommended  that  air  and  water 
quality  monitoring  be  implemented  at 
the  lease  proposal  stage  to  verify  site 
conditions  and  validate  predictions. 

ERP  No.  F-AFS-J65264-UT. 
Sheepherder  Hill  Sanitation  Salvage 
Sale,  Management  of  Selected 
Vegetation  Stands.  Implementation. 
Uinta  National  Forest.  Spanish  Fork 
District,  Nebo  Management  Area.  Utah 
Coimty.  UT. 

Summary:  The  final  EIS  addressed 
EPA's  concerns. 

Dated:  February  3, 1998. 
William  D.  DidsBnoa, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc  98-3082  Filed  2-S-98;  8:45  am] 


ENVIRONHENTAL  PROTECTION 
AQENCY 

[ER-FRL-S4a8-q 

Environmental  Impact  Statements; 
Notice  of  Availaliillty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  January  26, 1998  Through  January 
30,  1998 

Pursuant  to  40  CFR  1506.9 

EIS  No.  980016,  Draft  EIS,  NSF, 
Amundsen-Scott  South  Pole  Station, 
Proposal  to  Modernize  through 
Reconstruction  and  Replacement  of 
Key  Facilities.  Antarctica,  Due:  March 
23. 1998.  Contact:  Joyce  A.  Jatko  (703) 
306-1032. 

EIS  No.  980017.  Final  EIS,  IBR.  CA. 
Hamihon  City  Pumping  Plant,  Fish 
Screen  Improvement  Project,  COE 
Section  10  and  404  Permits,  Central 
Valley.  Butte.  Colusa.  Glenn  and 


6180 


Federal  Ragiater / Vol.  63.  No.  25 /Friday,  February  6,  1998 /Notices 


Tehama  Counties,  CA,  Due:  March  9, 
1998.  Contact:  Matt  Davis  (916)  557- 
6708. 

EIS  No.  980018.  Draft  EIS,  AFS.  AK. 
Crane  and  Rowan  Mountain  Timber 
Sales,  Implementation.  Tongass 
National  Forest,  Stikine  Area,  Kuiu 
Island,  AK.  Due:  March  23. 1998, 
Contact:  Everett  Kissenger  (907)  772- 
3841. 

EIS  No.  980019.  Final  EIS,  FHW,  WI.  U 
Crosse'North-South  Transportation 
Corridor  Study,  1-90  to  US  14/61 
(South  Avenue)  Transportation 
Improvements  including  US  53,  WI- 
35  and  WI-16.  Funding  and  COE 
Section  404  Permit  Issuance,  La 
Crosse  County,  WI,  Due:  March  9, 
1998,  Contact:  Jaclyn  Lawton  (608) 
829-7517. 

EIS  No.  980020,  Final  EIS.  AFS,  CO, 
Dome  Peak  Timber  Sale,  Timber 
Harvesting  and  Road  Construction, 
White  River  National  Forest.  Eagle 
Ranger  District,  Glenwood  Spring, 
Eagle  and  Garfield  Counties,  CO.  Due: 
March  9, 1998,  Contact:  David  T.  Van 
Norman  (970)  827-5715. 

EIS  No.  980021,  Final  EIS.  FHW.  FA, 
Southern  Beltway  Transportation 
Project,  Construction  from  PA-60  in 
Finlay  Township  to  US  22  in 
Robinson  Township,  Funding  and 
COE  Section  404  Permit,  All^eny 
and  Washington  Counties,  PA.  Due: 
March  9. 1998,  Contact:  Ronald  W. 
Carmichael  (717)  221-3461. 

EIS  No.  980022,  Final  EIS,  UAF,  ID,   . 
Idaho  Enhanced  Training  Project, 
Training  for  the  366th  Wing  at 
Mountain  Home  Air  Force  Base 
(AFB),  Approval  for  Rights-of-Way 
Permit  by  (BLM)  and  Airspace 
Modifications  by  (FAA).  cSwyhee 
County,  ID,  Due:  March  9, 1998, 
Contact:  Ms.  Brenda  Cook  (757)  764- 
6197. 

EIS  No.  980023,  Draft  EIS,  AFS,  ID, 
Sandpoint  Noxious  Weed  Control 
Project,  Implementation,  Proposing  to 
control  noxious  %veeds  on  46  sites, 
Idaho  Panhandles  National  Forests, 
Sandpoint  Ranger  District.  Bonner 
County,  ID,  Due:  March  25, 1908, 
Contact:  Betsy  Hammet  (208)  263- 
5111. 

EIS  No.  980024.  Final  EIS,  NOA.  AK. 
Juneau  Consolidated  Facility,  Space 
for  the  University  of  Fairbanks  School 
of  Fisheries  and  Ocean  Science 
(UAF),  Site  Lena  Point,  Fisheries 
Management  Operation,  'Vision  for 
2005',  Juneau.  AK,  Due:  March  9. 
1998,  Contact:  John  Gorman  (907) 
586-7641. 

EIS  No.  980025,  Draft  EIS,  FRC.  ME. 
Maritimes  Phase  II  Project.  Construct 
and  Operate  an  Interstate  Natural  Gas 
Pipeline,  COE  Section  10  and  404 


Permits.  Endangered  Species  Act 
(ESA)  and  NPDE's  permits,  US 
Canada  border  at  Woodland 
(Burleyville)  Maine  and  Westbrook 
Maine,  Due:  March  23, 1998,  Contact: 
Paul  McKee  (202)  208-1088. 

EIS  No.  980026,  Draft  EIS,  FTA,  FL, 
Miami  North  Corridor  Project.  Transit 
Improvements  between  NW  62  Street 
at  Dr.  Martin  Luther  King  Jr.  Station 
and  NW  215th  Street  at  the  Dade/ 
Broward  Counties  Line,  Funding, 
Major  Investment  Study,  Dade 
County.  FL  ,  Due:  March  23, 1998. 
Contact:  Elizabeth  B.  Martin  (404) 
562-3500. 

EIS  No.  980027,  Regulatory  Draft  EIS, 
NOA.  ME,  American  Lobster  Fishery 
Management  Plan,  Implementation, 
To  Prevent  Overfishing  of  American 
Lobster,  Exclu^ve  Economic  Zone 
(EEZ)  off  the  New  England  and  Mid- 
Atlantic.  ME,  Due:  March  23, 1998, 
Contact:  RoUand  A.  Schmitten  (301) 
713-2239. 

Amended  Notices 

EIS  No.  980011,  Draft  Supplement. 
BLM.  CO.  NM.  TransColorado  Gas 
Pipeline  Transmission  Project, 
Updated  Resource  Information. 
Construction,  Operation  and 
Maintenance,  COE  Section  404  and  10 
Permits.  Ri^t-of-Way  Grants  and 
Special  Use  Permit,  La  Plata,  Delta, 
Dolores,  Garfield,  Mesa,  Montezimia, 
Montrose,  Rio  Blanco,  San  Miguel 
Counties,  CO  and  San  Juan  County, 
NM,  Due:  March  18, 1998.  Contact: 
Bill  Bottomly  (970)  240-5337. 
Published  FR-02-06-98— Due  Date 
correction. 

Dated:  February  3. 1990. 

WiUiaa  O.  OickvMB. 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(PR  Doc.  98-3083  Filed  2-5-06:  8:45  am) 


BIVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-aaea-q 

Notioa  of  PubHc  MMttngs  on  Drinking 
Watof'  laauaa 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  three  series  of  public 
meetings  for  purposes  of  information 
exchange  and  technical  discussion  on 
issues  related  to  the  development  of 
regulations  to  control  microbial 
pathogens  and  disinfection  byproducts 
in  drinking  water. 

The  first  series  of  meetings  includes 
issues  related  to  tlie  development  of  the 


Long  Term  2  Enhanced  Surface  Water 
Treatment  Rule  (LT2ESWTR)  and  the 
Stage  2  Disinfectants/Disinfection 
Byproducts  Rule  (Stage  2  DBP).  The 
Agency  is  developing  this  set  of  rules  to 
take  into  account  risk  trade-offs  between 
microbial  contaminants  and  chemical 
byproducts  of  disinfection  processes,  as 
well  as  to  consider  the  need  for 
improved  control  in  each  of  these  areas. 
Information  exchange  and  technical 
discussions  in  these  meetings  will 
address  analysis  of  source  water 
occurrence  data  and  drinking  water 
treatment  plant  and  distribution  system 
data  collected  under  EPA's  Information 
Collection  Rule  (ICR).  Topics  such  as 
microbial  and  disinfection  byproduct 
research,  methods  development, 
supplemental  survey  data  or  other 
related  issues  may  also  be  discussed 
imder  this  series  of  meetings.  As  part  of 
this  series,  a  public  meeting  is 
scheduled  for  February  18,  and  19  at  the 
office  of  RESOLVE,  1255  23rd  Street, 
NW,  Suite  275.  Washington,  DC,  that 
will  include  technical  discussion  on 
defining  anal)rses  of  the  ICR  and  plans 
to  extract  data  from  the  ICR  Federal 
Database  to  support  those  analyses. 
Discussions  regarding  data  extraction 
planning  will  continue  on  February  20 
at  the  EPA  Systems  Development 
Center,  200  North  Glebe  Road,  Suite 
300.  Arlington,  Virginia. 

The  second  series  of  meetings 
includes  issues  related  to  the 
development  of  the  Ground  Water 
Disinfection  Rule  (GWDR).  The  Safe 
Drinking  Water  Act  as  amended  in  1996 
directs  EPA  to  promulgate  regulations 
requiring  disinfection  "as  necessary"  for 
groimd  water  systems.  The  intention  of 
the  GWDR  is  to  reduce  microbial 
contamination  risk  from  public  water 
sources  relying  on  ground  water.  The 
rule  will  establish  a  framework  to 
identify  public  water  suppfies 
vulnerable  to  miat^ial  contamination 
and  to  develop  and  implement  risk 
control  strategies  including  but  not 
limited  to  disinfisction.  This  rulemaking 
will  apply  to  all  public  water  systems 
that  use  ground  water,  which  includes 
noncommunity  systems. 

The  third  series  includes  issues 
related  to  the  development  of  the  Long 
Term  1  Enhanced  Surface  Water 
Treatment  Rule  (LTlESWTR). 
Information  exchange  and  technical 
discussions  imder  this  series  of 
meetings  will  focus  largely  on  microbial 
treatment  improvements  and  controlling 
disinfection  byproduct  risk  trade-o%  fcv 
small  systems  (those  serving  fewer  than 
10,000  people),  but  may  also  address 
treatment  for  larger  systems  (e.g.,  issues 
related  to  Cryptosporidium 
inactivation).  Other  discussion  topics 
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will  also  include  issues  related  to  the 
recycling  of  filter  backwash  with  respect 
to  all  public  water  system  sizes. 

Each  of  these  series  of  meetings  is 
anticipated  to  begin  in  and  continue 
through  this  calendar  year,  and  may  run 
conctirrently.  EPA  is  hereby  providing 


notice  of  and  inviting  interested 
members  of  the  public  to  participate  in 
the  meetings.  As  with  all  previous 
meetings  in  this  series,  EPA  is 
instituting  an  open  door  policy  to  allow 
members  of  the  public  to  attend  these 


meetings.  To  assist  EPA  in  managing 
limitations  on  conference  room  seating, 
members  of  the  public  who  are 
interested  in  attending  meetings  are 
requested  to  contact  the  following 
individuals: 


Rule 

Contact 

PtK)oe  •/E-nwil 

LT2ESWTR/Sta9e  2  DBP  

GWDR  

LTlESWTR 

JiniMohanty 
Tracy  Bone  .. 
Vaiehe  Blank 

(202)  260-6415  mohanty.jini@epa-mail.epa.gov. 
(202)  260-2954  tx)ne.tracy@epa-inail.epa.gov. 
(202)  260-8376  blank.valerie-#epamail.epa.gov. 

Members  of  the  public  are  requested 
to  contact  the  people  listed  above  also 
for  further  information  about  these  or 
other  meetings  in  these  series  or  to  be 
included  on  the  mailing  list  to  receive 
notice  of  further  meetings  in  these 
series. 

Dated:  Fetmiary  3, 1998. 

WiUiaBR.DiaBaiMl. 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

IFR  Doc  98-3040  Filed  2-5-98:  6:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PA  96-102:  Report  Na  AUC-06-19-A 
(Auction  No.  10)] 

Comment  Sought  on  neeerve  PricM  or 
Minimum  Opening  Bkte  for  the  Qenoral 
Wireiass  Communications  Service 
(QWCS)  in  th0  46OCM686  MHz  Band; 
Formula  Proposed  for  May  27  QWCS 
Auction 

agency:  Federal  ([Communications 

Commission. 

ACTKM:  Notice:  seeking  comment. 


r:  In  this  Public  Notice,  the 
Commission  is  seeking  comment  on  a 
proposed  formula  for  calculating 
minimum  opening  bids  for  the  General 
Wireless  Communications  Service, 
Auction  No.  19. 

DATES:  Comment  deadline:  February  13, 
1998;  reply  deadline:  February  20. 1998. 
ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
222, 1919  M^treet  N.W.,  Washington. 
DC  20554.  In  addition,  parties  must 
submit  one  copy  to  Kathleen  O'Brien 
Ham,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau.  Federal 
Commimications  Commission,  Room 
5202,  2025  M  Street  N.W.,  Washington. 
D.C  20554. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Kathryn  Garland,  Bob  Reagle.  or  Arthur 
Lechtman.  Auctions  and  Industry 
Analysis  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMBITARY  INFORMATION:  This 
Public  Notice  was  released  on  January 
30, 1998.  and  is  available  in  its  entirety, 
including  all  attachments,  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street,  N.W., 
Washington.  D.C,  and  also  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Services.  (202)  857-3800,  fax  (202)  857- 
3805. 1231  20th  Street.  N.W., 
Washington,  D.C.  20036.  It  is  also 
available  on  the  (Commission's  website 
at  http://www.fcc.gov. 

Summary  of  Action 

/.  Reserve  Price  or  Minimum  Opening 
Bid 

1.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescrilie 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimimi 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reserve  price  or  minimum  bid  is  not 
in  the  public  interest.  Consistent  Mdth 
this  mandate,  the  Commission  has 
directed  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
to  seek  comment  on  the  use  of  a 
minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
The  Biueau  was  directed  to  seek 
comment  on  the  methodology  to  be 
employed  in  establishing  each  of  these 
mechanisms.  Among  other  factors,  the 
Bureau  should  consider  the  amount  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  the 
extent  of  interference  with  other 
spectrum  bands,  and  any  other  relevant 
factors  that  could  reasonably  have  an 


impact  on  valuation  of  the  spectrum 
being  auctioned.  The  Commission 
concluded  that  the  Bureau  should  have 
the  discretion  to  employ  either  or  both 
of  these  mechanisms  for  future  auctions. 

2.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  biddii^ 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amoimt 
later  in  the  auction. 

3.  The  Bureau  recently  announced  the 
auction  of  875  licenses  for  the  General 
Wireless  Communications  Service 
which  is  scheduled  to  begin  May  27, 
1998.  These  licenses  encompass  the 
United  States,  the  Northern  Mariana 
Islands,  Guam.  American  Samoa,  the 
United  States  Viigin  Islands  and  Puerto 
Rico.  Specifically,  the  licenses  include: 
(1)  five  licenses  in  each  of  172 
geographic  areas  known  as  Economic 
Areas  (EAs);  (2)  five  licenses  in  each  of 
three  EA-like  areas,  covering  Guam  and 
the  Northern  Mariaaas.  Puerto  Rico  and 
the  U.S.  Virgin  Island  and  American 
Samoa. 

4.  In  anticipation  of  this  auction  and 
in  light  of  the  Balanced  Budget  Act,  the 
Bureau  proposes  to  estri>lish  minimum 
opening  bids  for  the  GWCS  auction,  and 
retain  discretion  to  lower  the  minimum 
opening  bids. 

5.  The  Bureau  beUeves  a  minimum 
opening  bid,  which  has  been  utilized  in 
other  auctions,  is  an  effective  bidding 
tool,  and  we  propose  to  use  this 
approach  in  the  GWCS  auction.  A 
minimum  opening  bid  will  help  to^ 
regulate  the  pace  of  the  auction  and  ^ 
provides  flexibility. 

6.  Specifically,  the  Commission 
proposes  the  following  formula  for 
calculating  minimum  opening  bids  in 
Auction  No.  19: 
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For  each  EA  License,  the  minimum 
opening  bid  =  $0.0030  x  5  MHz  x 
population  (based  on  1990  census)  with 
a  minimum  of  no  less  than  $2500.00  per 
license. 

Comment  is  sought  on  this  proposal. 
If  commenters  believe  that  the  formula 
proposed  above  for  minimum  opening 
bids  will  result  in  substantial  numbers 
of  unsold  licenses,  or  is  not  a  reasonable 
amount,  or  should  instead  operate  as  a 
reserve  price,  they  should  explain  why 
this  is  so.  and  comment  on  the 
desirability  of  an  alternative  approach. 
Commenters  are  advised  to  support 
their  claims  with  valuation  analyses  and 
suggested  reserve  prices  or  minimum 
opening  bid  levels  or  formulas.  In 
establishing  the  formula  for  minimum 
opening  bids,  we  particularly  seek 
comment  on  such  factors  as,  among 
other  things,  the  amount  of  spectrum 
being  auctioned,  levels  of  incumbency, 
the  availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  could  reasonably 
have  an  impact  on  valuation  of  the 
owes  spectrum.  (In  order  to  assist  them 
in  their  evaluation,  interested  parties  are 
advised  to  review  Attachment  A  to  this 
Public  Notice.  This  Attachment  contains 
information  provided  to  the 
Commission  by  the  National 
Telecommunications  and  Information 
Administration.  It  describes  certain 
government  operations  that  operate  in 
the  bands  adjacent  to  GWCS  sp>ectrum 
and  may  cause  interference  in  some 
regions.)  Alternatively,  comment  is 
sought  on  whether,  consistent  with  the 
Balanced  Budget  Act,  the  public  interest 
would  be  served  by  having  no  minimum 
opening  bid  or  reserve  price. 

n.  Other  Issues 

7.  The  Bureau  finds  that  seeking 
comment  on  other  auction-related 
procedures  for  GWCS,  prior  to 
resolution  of  the  issues  raised  in  the 
Part  1  Third  Report  and  Order  and 
Second  Further  Notice  of  Proposed  Rule 
Making,  63  FR  770  (January  7. 1998), 
%vould  be  premature.  Additionally, 


certain  issues  (such  as  the  upfront 
payment  formula  and  competitive 
bidding  design)  were  determined  by  the 
Commission  in  the  1995  GWCS  Second 
Report  and  Order.  60  FR  40712  (August 
9, 1995).  and  may  be  further  addressed 
by  the  Commission.  Because  the 
Commission  is  subject  to  a  statutory 
deadline  of  August  9, 1998,  for  licensing 
GWCS,  there  is  insufficient  time  to  seek 
comment  on  auction  procedures  after  a 
ruling  by  the  Commission.  Rather,  the 
Bureau  finds  that  in  these 
circumstances,  it  is  in  the  public 
interest  to  maximize  the  time  available 
to  bidders  between  announcement  of 
auction  procediues  and  the  start  of  the 
auction.  Therefore,  the  Bureau  will 
announce  specific  bidding  procedures 
by  public  notice  upon  the  release  of  the 
GWCS  auction  rules. 

in.  Conclusion 

8.  Comments  are  due  on  or  before 
February  13,  1998,  and  reply  comments 
are  due  on  or  before  February  20, 1998. 
To  file  formally,  parties  must  submit  an 
original  and  four  copies  to  the  Office  of 
the  Secretary,  Federal  Commimications 
Commission,  Room  222, 1919  M  Street 
N.W.,  Washington,  DC  20554.  In 
addition,  parties  mxist  submit  one  copy 
to  Kathleen  O'Brien  Ham,  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau.  Federal  Communications 
Commission,  Room  5202.  2025  M  Street 
N.W.,  Washington.  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Public  Reference  Room.  Room  239, 1919 
M  Street  N.W..  Washington,  D.C  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Technical  Data  on  tlie  Navy 
Cooperative  Engagement  Capability 
(CEQ  System 

/.  Introduction 

The  purpose  of  this  annex  is  to 
describe  the  technical  characteristics  of 
the  Cooperative  Engagement  Capability 


(CEC)  Data  Distribution  System.  The 
CEC,  a  major  new  networking  system 
being  developed  by  the  military  to 
provide  connectivity  between  air,  land, 
and  sea  units  for  Theater  Air  Defense, 
will  operate  in  the  bands  immediately 
adjacent  to  the  4635-4685  MHz  band.  In 
order  to  minimize  mutual  interference 
between  the  CEC  system  and 
prospective  GWCS  users,  certain  CEC 
technical  characteristics  are  being  made 
available  so  that  GWCS  equipment  can 
be  designed  to  reduce  susceptibility  to 
interference.  While  details  of  the  overall 
CEC  program  will  remain  unavailable 
for  public  release,  the  technical 
parameters  as  desalfied  below  have 
been  recently  declassified  to  facilitate 
the  release  of  this  basic  data.  (The  point 
of  contact  at  the  Naval  Electromagnetic 
Spectrum  Center  is  Mr.  Scott  A. 
Hoschar,  at  (202)  764-0312.  or  fax  (202) 
764-2666.  The  CEC  Program  Office 
point  of  contact  is  Ms.  Lalitha  Avula, 
PEO(TAD)CBl2,  at  (703)  602-7413.  or 
fax  (703)  602-9181.) 

n.  Technical  Parameters 

The  CEC  operates  in  the  bands  above 
and  below  the  4635-4685  band.  In  order 
to  comply  with  NTIA  regulations,  the 
CEC  authorized  bandwidth  will  be 
contained  wholly  within  the  adjacent 
Federal  bands  so  that  it  does  not 
impinge  upon  the  4635-4685  MHz 
band.  To  achieve  this,  the  center 
frequency  of  any  CEC  transmitted  signal 
will  not  bill  within  the  range  4624  to 
4696  MHz. 

The  CEC  system  employs  high  power 
transmitters  with  directional  antennas 
to  achieve  a  maximum  e.i.r.p.  of  58 
dBW  (630  kW).  Under  most  deployment 
scenarios,  this  maximum  e.i.r.p.  level 
will  be  directed  towards  the  operational 
areas  defined  below  or  out  to  sea. 
However,  under  certain  conditions,  this 
maximum  e.i.r.p.  value  may  be  directed 
at  the  hwizon  and  inland  from  aircraft 
operating  in  the  areas  defined  below. 

The  CEC  emission  characteristic  was 
designed  to  be  spectrally  efficient  to 
exceed  NTIA  requirements  for 
unwanted  emissions.  Specific  spectral 
parameters  are  as  follows: 


CEC  Spectrum  Rcxl-off  Characteristics  at  4635-4685  MHz 


Lower  tMod  edge 

Upper  t)end  edge 

Frequency  power 

Frequenqr  power 

(MHz) 

(dBW/4kHz) 

(MHz) 

(dBW/4kHz) 

4636.00  

4636.10  ...._ 

4643.95  „... 

4653.00  

- 

-3.8 

-7.8 

-17.8 

-37.8 

4685.00 „ 

4683.90 _ 

4676.06 

4667.00 

-3.8 

-7.8 

-17.8 

-37J 
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Transmitter  Noise:  Between  4649.6 
and  4670.4  MHz,  less  than  -87  dBW/Hz. 

Harmonics  and  Spurious:  Less  than 
-80  dBc,  that  is,  dB  below  carrier 
power. 

n.  Operating  Areas 

The  location  in  which  large  numbers 
of  CEC  nodes  will  be  operating  includes 
a  niunber  of  Naval/joint  military 
exercise  areas.  CEC  units  Mill  be  located 
on  ships  and  aircraft,  and  at  land  based 
sites.  The  normal  operating  areas  are 
coastal  waters  and  the  contiguous  land 
mass  extending  30  nautical  mile  inland. 
The  operating  altitude  of  CEC-equipped 
aircraft  will  typically  extend  to  35.000 
feet. 

Cooperative  Engagement  Capability 
Operating  Area  Descriptions 

Eight  areas  are  identified  as  essential 
to  support  training  with  a  large  number 
of  Coo^rating  Units  in  a  CEC  network. 
The  significance  of  these  areas  is  that 
airborne  CEC  imits  with  high  power 
transmitters  are  expected  to  be  flown 
directly  overhead  and  extending  out  to 
sea  in  and  around  existing  military 
operational  areas.  The  areas  are  as 
follows. 


(1)  The  area  extending  30  nautical 
miles  (nm)  inland  firom  the  Atlantic 
Ocean  between  Wihnington,  North 
Carolina  (NC)  and  Lewes,  Delaware  (DE) 
facilitate  Atlantic  Fleet  exercises.  The 
land  based  CEC  terminals  at  Wallops 
Island,  Virginia  (VA),  Eastville,  VA.  and 
Dam  Neck.  VA  are  within  the 
boundaries  established  for  the  Atlantic 
Fleet  exercises.  The  Cherry  Point  and 
Onslow  Bay  NC  areas  are  also  included. 
The  Naval  Air  Warfare  Center  at 
Patuxent  River,  Maryland  (MD)  and 
facilities  at  Greenville,  South  Carolina 
(SC),  Jacksonville,  Florida  (FL),  and  St. 
Petersburg,  FL  are  not  included  in  the 
inland  areas.  The  exclusion  of  the  four 
sites  does  not  preclude  CEC  Radio 
Frequency  (RF)  emissions  at  these  sites. 

(2)  The  area  extending  30  nm  inland 
from  the  Gulf  of  Mexico  between  the 
Louisiana  (LA)-Mississippi  (MS)  state 
border  and  Panama  City,  FL,  to  support 
Gulf  of  Mexico  exercises.  The  area 
includes  Gulfjport  and  Biloxi,  MS,  and 
Pensacola  and  Eglin  AFL,  FL. 

(3)  The  area  extending  30  nm  inland 
from  the  Pacific  Ocean  between 
Vandenberg  Air  Force  Base,  California 
(CA)  and  Point  Mugu  Naval  Air  Station, 
CA.  to  supp>ort  Pacific  Fleet  exercises. 


(4)  The  area  extending  30  nm  inland 
from  the  Pacific  Ocean  between 
Newport  Beach,  CA,  and  the  CA-Mexico 
international  border  to  support  Pacific 
Fleet  exercises.  The  area  includes  Camp 
Pendleton,  CA. 

(5)  The  area  that  includes  the  White 
Sands  Missile  Range,  New  Mexico  (NM) 
and  the  Fort  Bliss  Military  Reservation, 
Texas  (TX)  and  NM  to  support  the  joint 
Chiefs  of  Staff  Roving  Sands  Exercise. 

(6)  The  area  that  includes  the  China 
Lake  Naval  Weapons  Center  and  the 
Fort  Irwin  Military  Reservation,  CA. 

(7)  All  of  Hawaii,  including  the 
Pacific  Missile  Range  Facility. 

(8)  All  of  Puerto  Rico,  including  the 
Armed  Forces  Weapons  Test  Facility. 

Potentially  Afiiected  Economic  Areas 

The  following  Economic  Areas  appear 
to  be  within  the  parameters  defined  by 
the  Navy  as  being  potentially  affected  by 
the  CEC  system.  Estimated  power  levels 
within  the  4635-4685  MHz  band  should 
be  calculated  on  the  basis  of  range  from 
the  boundaries  of  the  CEC  operating 
areas  and  the  technical  parameters  given 
above. 


Cooperative  Engagement  Capability  Impacted  Economic  Areas 


Economic  area 


3. 

5  . 

6  . 

7  . 

8. 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

33 

34 

35 

36 

37 

38 

39 

40 


Name 


Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH-RI-VT 

Albany-Schenectady-Troy,  NY  

Syracuse,  NY-PA 

Rochester.  NY-PA  

Buffalo-Niagara  Fa«s,  NY-PA 

State  College.  PA 

New  York-No.  New  Jer.-Long  Island,  NY-NJ-CT-PA-MA-VT 

Harrisburg-Lebanon-Cafiisle,  PA 

Philadelphia-Wilmington-Atl.  City,  PA-NJ-OE-MD  

Washington-Baltimore,  DC-MD-VA-WV-PA  

Salistxjry,  MD-DE-VA  „ 

Richmond-Petersburg,  VA 

Staunton,  VA-WV 

Roanoke,  VA-NC-WV  

Greensboro-Winston-Salem-High  Point,  hJC-VA 

Raleigh-Durham-Chapel  Hill,  NC  « 

Nortolk-Virginia  Beach-Newport  News,  VA-NC 

Greenville,  NC 

Fayetteviile,  NC „ 

Charlotte-Gastonia-Rock  Hill.  NC-SC 

Columbia,  SC  

Wilmington,  NC-SC 

Charleston-ltorth  Charleston.  SC , 

Augusta-Aiken,  GA-SC „ 

Savannah,  GA-SC „. „ 

Jacksonville,  FL-GA :. „ ... 

Orlando,  FL 


Economic 
area  group- 
ing 


Sarasota-Bradenton,  FL 

Tampa-St.  Petersburg-Clearwater.  FL 

Tallahassee,  FL-GA 

Dothan,  AL-FL-GA  

Albany,  GA  „ 

Macon,  GA -. 

Columbus,  GA-AL . 

Atlanta,  GA-AL-NC 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
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Cooperative  Enqagememt  Capability  Impacted  Economic  Areas— Continued 


Economic  area 


Name 


Economic 
area  group- 
ing 


41 
42 
45 
46 
47 
48 
53 
54 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 
122 
126 
127 
128 
129 
131 
135 
136 
137 
138 
139 
140 
141 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
172 
174 


GreenviNe-Spartanburg-Andarson,  SC-NC 

Ashevito,  NC 

Johnaon  Oty-Kingaport-eristoi.  TN-VA  

Hickory-Morganion.  NO-TN  

Lennglon.  KY-TH-VA-WV ^ 

Charleston,  WV-KY-OH  

Pittsburgh.  PA-WV _ 

Erie.  PA  _ 

Huntsville.  AL-TN „_ 

I  Uf^^^K/|   IVI^7^^%L^~  1 1^    ••••••■•••■••■•■••••■••■•■■■■••■•••■■■••••■I 

Greenvile.  MS 

Jackson.  MS-AL-LA  

Omiunghem,  AL „ 

Montgomery.  AL ....„..„....„....„ 

Mobile.  AL „ 

Biloxi-QuHport-Pascagoula.  MS .'. 

New  Orleans,  LA-MS _ 

Baton  Rouge.  LA-MS 

Lafayette.  lA  

Lite  Charles.  LA 

Beeumont-Port  Arthur,  TX 

Shreveport-Bossier  City.  LA-AR 

Monroe.  LA _ ....... 

LiMe  Rock-North  URIe  Rock.  AR  

Western  Oklahoma.  OK  „ 

Dalas-Fort  Worth.  TX-AR-OK  

Abilene.  TX 

San  Angeto,  TX  

Houston-Qaiveston-Brazoria.  TX „ 

Odessa-Mklland,  TX 

Hobbs,  NM-TX 

LubtXKk,  TX  „ „..„„ 

Amariio.  TX-NM  ...„ 

Santa  Fe.  NM  

Puebto.  CO-NM  

Denver-BouWer-Greeley,  CO-KS-NE  

Reno.  NV-CA  „.. 

San  Lake  Oty-Ogden,  UT-ID 

Las  Vegas.  NV-AZ-UT 

Ftegstafl.  AZ-UT  „ 

Farmington,  NM-CO 

AJtxx)uerqu«.  NM-AZ „ 

El  Paso.  TX-NM 

Phoenix-Mesa.  AZ-NM  

Tucson.  AZ  

Los  Angeles-Riverskle-Orange  County.  CA-AZ 

San  Diego.  CA 

Fresno.  CA  

San  FranciscoOaklantf-San  Jose.  CA  

Sacramento-Yoto.  CA 

Honolulu.  HI  

Pu«fto  Rico  and  the  U.S.  Virgin  Islands  


2 

2 

2 

2 

2 

2 

2 

1 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

5 

3 

3 

3 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

6 

5 

6 

5 

5 

5 

5 

5 

5 

6 

6 

6 

6 

6 

6 

3 
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BIUJNOOOOC  «711-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1198-DR] 

Stat*  Of  Mainr,  Major  Diaastar  and 
Related  Datanninationa 

AQBilCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
1198-4)R).  dated  January  13,  1998,  and 
related  determinations.  ^ 

EFFECTIVE  DATE:  January  13. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
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Management  Agency.  Washington,  £)C 
20472.  (202)  646-3260. 

SUPPLBMSfTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  13. 1998.  the  Presidmt  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 
from  severe  ice  storms,  rain,  and  high  winds 
beginning  on  January  5. 1998,  and  continuing 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  P.L.  93-288  as 
amended,  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Robert  S.  Teeri  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
afi'ected  adversely  by  this  declared 
major  disaster: 

Hie  counties  of  Androscoggin. 
Cumberland.  Franklin.  Hancock,  Kennebec, 
Knox.  Lincoln.  Penobscot,  Piscataquis, 
Oxford,  Sagadahoc,  Somerset.  Waldo, 
Washington,  and  York  for  Public  Assistance. 

All  counties  within  the  State  of  Maine 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Janes  L.  Witt, 

Director. 

[FR  Doc.  98-3064  Filed  2-5-98;  8:45  am) 

eauNQ  ooot  stis-m-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1199-OR] 

Naw  Hampahira;  Amandmant  to  Notica 
of  a  Major  Diaastar  Oaclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire  (FEMA-lig9-DR).  dated 
January  15. 1998  and  related 
determinations. 

EFFECTIVE  DATE:  January  16. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMB«TARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
16. 1998. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-3056  Filed  2-5-98;  8:45  am] 

BiujNQ  CODE  sris-oe-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1199-DR] 

New  Hampahira;  Major  Diaastar  and 
Ralatad  Detarminationa 

AGBtCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-1199-DR).  dated  January  15. 
1998.  and  related  determinations. 
EFFECTIVE  DATE:  January  15, 1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15. 1998.  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire, 
resulting  &t>m  severe  ice  storms,  rain,  and 


high  winds  on  January  7, 1996,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  P.L.  93-288  as  amended,  ("the  Stafford 
Act'.').  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  New 
Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necess^  for  Federal  disaster 
assistance  and  administrative  exfienses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Sharon  L.  Stoffel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Fedeial  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  aH^ected  adversely  by  this       -^ 
declared  major  disaster: 

Belknap,  Carroll.  Cheshire.  Coos,  Grafton, 
Hillsborough,  Merrimack,  Stafford,  and 
Sullivan  Counties  for  Public  Assistance. 

All  counties  within  the  State  of  New 
Hampshire  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt. 

Director. 

(FR  Doc.  98-3057  Filed  2-5-98;  8:45 am] 

BOiJNG  OOOE  S71»-(B-P 


FEDERAL  EMERGENCY 
MANAGBMENT  AGENCY 

[FEMA-1196-DR] 

New  York;  Amandmant  to  Notica  of  a 
Major  Diaastar  Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 
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r:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1196-0R).  dated  January 
10. 1998,  and  related  determinations. 

^flCTTVC  DATE:  January  12. 1998. 

FOM  FUimcn  INFOMIA-nON  COKT  ACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202J  64fr-3260. 

SUPPLBIBITARV  MFONMATION:  The  notice 

of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  indude  the 
following  areas  among  those  areas 
determimd  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  10. 1998: 

Genessee,  Moaroe,  Niagara,  and  Saratoga 
Countias  for  Individual  Assistance. 
(Catalog  of  Federal  [)omestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Division  Director,  Besponse  and  Becavwy 

Dinctorate. 

|FR  Doc.  M-3060  Filed  2-5-98:  8:45  ami 

■UJNB  OOH  art' 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-1196-DR] 

New  Yofit;  Amendment  to  Notice  of  i 
Me^OT  Dteeetef  Dectaftetion 

AQCNCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 


I  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-1196-DR),  dated  January 
10. 1908  and  related  determinations. 

EFFECTIVE  DATE:  January  17. 19^ 

FOM  FURTHCN  MFOMMATION  OOffTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 


TARY  MPOfMATKM:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
17. 1998. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
LacyE.SaMar. 

Executive  Associate  Director,  Besponse  and 

Recovery  Directorate. 

(FR  Doc.  96-3061  Filed  2-5-96;  8:45  am) 


FEDERAL  EMERQBICY 
MANAQEMENT  AGENCY 

(FEIflA-1200-OR] 

North  Carolina;  M^lor  Diaatter 
Relaled  Determinattona 

AQGNCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


t:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1200-DR),  dated  January  15. 
1998.  and  related  determinations. 
tH^CnVE  DATE:  January  15. 1998. 
FOR  FUimiElt  WrOnMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPI-aCNTARY  MFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15, 1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  severe  storms  and  flooding  on 
January  7, 1998,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L  93-288  as  amended, 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  ptusuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emei^ncy  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 


I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this  - 
declared  major  disaster: 
Avery  and  Mitchell  Counties  for  Individual 

Assistance. 

All  counties  within  the  State  of  North 
Carolina  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

JaoMt  L.  Witt. 

Director. 

[FR  Doc.  98-3053  Filed  2-5-98;  8:45  am] 

■LUNQOOOK  sna-M-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEIIA-1200-DR] 

North  CaroNnaj  Amandmantto  Notica 
of  a  Major  Diaaalar  Dadaratlon 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 
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r:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-1200-DR).  dated 
January  15, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  January  21. 1998. 
FOR  FURTHB«  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Wat^iington.  DC 
20472.  (202)  646-3260. 
SUPPLBeiTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
21. 1998. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Lacy  E.  Sttilar. 

Executive  Associate  Director,  Betponse  and 

Becovery  Directorate. 

(FR  Doc.  96-3054  Filed  2-5-98;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1200-OR] 

North  Carolina;  Amandmant  to  Notioa 
of  a  Major  Diaaalar  Dadaratlon 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


January  15. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  January  21, 1998. 

FOR  FURTHB)  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

SUPFI.a»fTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
Public  Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  afiiacted  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  15. 1998: 

Avery  and  Mitchell  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Lacy  E.  Soilar, 

Executive  Associate  Director,  Besponse  and 
Becovery  Directorate. 
[FR  Doc  96-3055  Piled  2-5-98;  8:45  am) 
aauNQ  oooc  sna-ot-p 


FEDERAL  EMERGENCY 
MANAGEMBIT  AGBICY 

[FBiA-11«7-0R] 


;  Amendment  to  Notice  Of  a 
Declaration 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina.  (FEMA-120O-DR).  dated 


AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  lliis  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1197-DR).  dated 
January  13, 1998.  and  related 
determinations. 

ffFECnvE  DATE:  January  21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

8UPPLEMBITARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
21. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.516,  Disaster  Assistance) 

Division  Director,  Besponse  and  Becovery 
Directtxxtte. 

(FR  Doc  98-3062  Filed  2-5-98;  8:45  am) 
>ooocan»4a-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-11t7-ORI 

Tenneeaee;  Amandmant  to  Notice  of  a 
Major  Diaaaler  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Tennessee  (FEMA-1197-DR).  dated 

January  13. 1998.  and  related 

determinations. 

ffFECnVE  date:  January  23. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

-Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
8UPPI.EMENrARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Teimessee.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  13. 1998:  Van 
Biuen  County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Laqr  E.  Soilar. 

Executive  Associate  Director,  Besponse  and 

Becovery  Directorate. 

(FR  Doc.  98-3063  Filed  2-5-98;  8:45  ami 
BNJJNQ  CODE  tna-tt-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1197-DR] 

State  of  Tenneaaae;  Major  Disaster  and 
Ralatad  Datarminatlona 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice.  ~ 

SUMMARY;  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1197-DR),  dated  January  13, 
1998  and  related  determinations. 
EFFECTIVE  DATE:  January  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPIBMENTARY  MFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  13, 1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 


and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms  and  flooding 
beginning  January  6, 1998,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  majw  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  P.L.  93-288  as 
amended,  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Tlie  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C  5153,  shall  be  for 
a  p«iod  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Mr.  Michael  J.  Polny  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  afiiscted  adversely  by  this  declared 
major  disaster: 

Carter  County  for  Individual  Assistance 
and  Public  Assistance. 

Cumberland,  Jackson,  and  Johnson 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Teimessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

JaoMsLWitt. 

Diiector. 

(FR  Doc.  98-3065  Filed  2-5-98;  8:45  am] 

eaxMO  oooc  «ns-«>-r 
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FEDERAL  EMERQENCY 
MAMAQEMENT  AQENCY 


[FBiA-1201-OR] 

Vennont;  Ma|or 
DdefminfltiOfw 


Disaster  and  RelalwJ 


AOBtCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 


:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-1201-DR),  dated  lanuary  15, 
1998,  and  related  determinations. 
EfftCTIVE  DATE:  January  15. 1998. 
FOR  RJRTNER  MFOMMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 
•UPPUMENTARV  MFOMNATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15. 1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C  5121  et  aeq.),  as  follows: 

I  have  dfltermliMd  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  severe  ice  storms,  rain,  high 
winds,  and  flooding  tieginning  on  lanuary  6. 
IMS.  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  Pub  L  93-2M  as  amended,  ("the 
Stafford  Act").  I.  tharefbre.  declare  that  such 
a  maior  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorixed  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  And  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


Vou  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Gmsistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Lawrence  L.  Bailey  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Addison.  Chittenden.  Franklin.  Grand  Isle. 
Orange,  and  Windsor  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Vermont  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

]amm  L.  Witt. 

Director. 

(FR  Doc.  98-3058  Filed  2-5-08:  8:45  ami 

■MJJNO  oooc  sna-M-^ 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

Dissster  Assistancs;  Hazard  Mitigation 
Qrant  Program  (HMQP);  Amendment  to 
Notice  of  Ma}or  Dissstsr  Dsdarations 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the 
notices  of  specified  major  disasters  for 
the  listed  states,  and  related 
determinations. 

EFFECTIVE  DATE:  February  6, 1998. 
FOR  FURTMER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
management  Agency,  Washington,  DC 
20472,  (202)  646-3630. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  pursuant  to  the  Federal 
Register  Notice  dated  October  10, 1997, 
which  allows  the  States  to  use  a  one- 
time effort  to  apply  HMC?  eligibility 
criteria  statewide  for  all  disasters 
declared  before  April  7, 1997.  The 
notices  for  the  indicated  major  disasters 
in  the  specified  States  are  hereby 
amended  to  include  among  those  areas 
determined  to  be  eligible  for  HMGP:  the 
counties  and  parishes  on  the  list 
following  this  notice,  "Retroactive 
Statewide  Use  of  Hazard  Mitigation 
Grant  Program  Funds". 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.544.  Disaster  Assistance.  83.548  Hazard 

Mitigation  Grant  Program) 

Lacy  E.  Suiter, 

Execu  five  Associate  Director,  Betponae  and 

Recovery  Directorate. 

The  list  of  counties  and  parishes  is  as 
follows: 


Retroactive  Statewide  Use  of  Hazard  Mitiqation  Grant  Program  Funds 


SMie 

Dedwation  No. 

Counties 

^^VB^v  aM  ^^^BIMWl^B    ••■•■«•••••••■■•■•■■••••«•• 

Al  counties  wittiin  tt^e  State. 

FEMA-1013-OR.  FEMA-1019-OR.  FEMA-1034- 

DR.   FEMA-1047-DR.   FEMA-1070-DR.  FEMA- 

1104-OR.  FEMA-1106-OR. 

Stale  ol  Arizona  „ „._ 

FEMA-977-DR  

Mohave  «k1  LaPaz. 

SMe  d  Arkanaas 

FEMA-a65-OR.  FEMA-907-OR.  FEMA-1011-DR 

Al  oounties  within  the  State. 

Stale  ol  CaMomia 

FEMA-645-DR.    FEMA-872-DR.    FEMA-919-OR. 
FEMA-935-DR.  FEMA-942-DR.  FEMA-043-DR. 

Al  counties  within  the  State. 

FEMA-947-0R.  FEMA-956-DR.  FEMA-979-OR. 

— 

FEMA-1006-DR.  FEMA-1008-OR.  FEMA-1038- 

DR.  FEMA-1044-DR.  FB4A-1046-DR.  FEMA- 

1156-OR. 

Stato  ol  Deieware  

FEMA-933-OR  „ „ 

Newcastle. 

FEMA-«76-OR  „ „ 

New  Castle  and  Kent 

FEMA-1017-OR  ^ 

Newcastle. 

District  oH  Cbkimtom „ 

FEMA-1030-DR 

District. 

State  o«  FlondB 

FEMA-952-OR.    FEMA-«66-OR,    FEMA-966-OR. 
FEMA-982-DR.   FEMA-1036-OR,   FEMA-1043- 
DR.  FEMA-1062-OR.  FEMA-IOeO-OR,  FEMA- 
1074-OR.  FEMA-1141-0R. 

A«  counties  within  the  State. 
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Retroactive  Statewide  Use  of  Hazard  Mitigation  Grant  Program  Funds— Continued 


state 


State  of  Georgia 
State  of  Hawaii  .. 


State  of  Idaho . 
State  of  INinois 


State  of  Indiana 
State  of  Iowa  .... 


State  of  Kansas 

Commonwealth  of  Kentucky 


State  of  Louisiana 
State  of  Maine 


State  of  Maryland 


State  of  Minnesota 


Dedaratlon  No. 


FEMA-1033-DR  

FEMA-864-OR  

FEMA-1 1 47-OR  

FEH4A-1 154-DR „ „ 

FEMA-997-DR,  FEMA-1025-DR.  FEMA-1053-DR. 

FEMA-1110-OR,  FEMA-1 112-OR,  FEMA-1 129- 

DR,  FEMA-1170-DR.  FEMA-1 188-OR. 
FEMA-899-DR,  FEMA-1 125-DR.  FEMA-1 165-DR 
FEMA-668-DR.    FEMA-879-DR.    FEMA-911-DR. 

FEMA-928-DR.  FEMA-965-OR.  FEMA-986-OR. 

FB4A-996-DR,   FEMA-1 121-DR,   FEMA-1 133- 

DR. 

FEMA-1000-DR  „ 

FEMA-821-DR,    FEMA-834-DR.    FEMA-846-DR. 

FEMA-693-OR,    FEMA-1 01 8-DR.   FEMA-1 055- 

DR.  FEMA-1 117-DR,  FEMA-1 163-OR. 

FEMA-1012-OR  _ 

FEMA-1 1 43-OR „„.. 


FEMA-1016-DR 


FEMA-1 139-DR 


FEMA-1 094-DR 


FEMA-929-DR 


State  of  Minnesota 


State  of  Mississippi 
State  of  Missouri  .... 


FEMA-M 16-DR 


FEMA-968-0R.  FEMA-1 009-DR,  FEMA-1 051-DR 
FEMA-995-OR.  FEMA-1 006-OR.  FEMA-1023-OR. 
FBMIA-1054-DR. 


Counties 


Afl  counties  within  the  State. 
Kauai,  Maui,  and  Oahu. 
Hawaii.  Kauai,  and  Maui. 
AH  counties  within  the  State. 
AH  counties  within  the  State. 


All  counties  within  the  State. 
AH  counties  within  the  State. 


AH  counties  within  the  State. 

AH  counties  witt>in  the  Commonwealth. 


AH  parishes  within  the  State. 

Androscoggin,  Aroostook.  FranWin,  Hancock,  Ken- 
net>ec.  Knox.  Uncoln,  Penotjscot,  Piscataquis. 
Sagadahoc,  Somerset,  Wakto,  and  Washington. 

AHegany,  Anne  Arundel.  Baltimore  City.  Baltimore, 
Calvert,  Caroline,  Carroll,  Cecil,  Charles,  Dor- 
chester, Frederick,  Gan-ett,  Harford,  Howard, 
Kent.  Montgomery.  Ocean  City,  Prince  George's, 
Queen  Anne's,  St.  Mary's,  Somerset,  Talbot, 
Washington,  Wicomico,  and  Worcester. 

AHegany,  Anne  Amndel,  Baltimore  City,  Baltimore. 
Calvert,  Caroline,  Carroll,  CecH.  Charles.  Dor- 
chester, Frederick.  Garrett.  Harlord.  Howard, 
Kent,  Montgomery,  Ocean  City,  Prince  George's, 
Queen  Anne's,  St.  Mary's.  Somerset,  Talbot, 
Washington,  Wicomkx),  and  Worcester. 

AHegany,  Anne  Arundel,  Baltimore  City.  Baltimore. 
Calvert.  Caroline,  Can'oll,  Cecil,  Charles,  Dor- 
chester. Fredenck.  Garrett.  Harford.  Howard. 
Kent.  Montgomery.  Ocean  C>ty.  Prince  George's. 
Queen  Anne's.  St.  Mary's.  Somerset,  Tatx>t. 
Washington.  Wicorruco.  and  Worcester. 

Aitkin.  Anoka.  Becker.  Bettrami,  Benton,  Big  Stone, 
Brown,  Carlton,  Carver,  Cass.  Ctiippewa. 
Chisago.  Clay,  deanvater.  Cook.  Cottonwood, 
Crow  Wing,  Dakota.  Douglas,  Grant,  Hennepin, 
Houston,  Hut)t>ard,  Isanti,  Itasca.  Jackson, 
Kanabec,  Kandiyohi,  Kittson.  Koochching,  Lac 
Qui  Parle.  Lake,  Lake  of  the  Woods,  LeSueur, 
Lincoln,  Lyon,  Mahnomen,  Marshal,  MCLeod. 
Meeker,  Milte  Lacs,  Morrison,  Murray,  Nnolet, 
Not>les,  Norman,  Otter  TaH,  Pennington,  Pine, 
Pipestone,  Polk,  Pope.  Ramsey,  Red  Lake,  Red- 
wood, Renville,  Rock,  Roseau,  Soott.  Shertxime, 
Sibley.  St.  Louis,  Steams,  Stevens,  Swnft.  Todd, 
Traverse,  Wabasha,  Wadena.  Washington, 
Watonwan,  WiNdn,  Winona.  Wright,  and  YeHow 
Medicine. 
Anoka,  Becker,  Benton.  Brown.  Carlton.  Carver, 
Cass,  Chippewa.  Cook.  Cottonwood,  Crow  Wing, 
Dodge.  Douglas.  Fillmore.  Goodhue.  Grant,  Hen- 
nepin, Houston,  Hut)t>ard,  Isanti,  Itasca,  Jackson, 
Kanabec,  Kandiyohi,  Lac  Qui  Parle.  Lake, 
LeSueur.  Lincoln,  Lyon,  Mahnomen,  Martin. 
McLeod,  Meeker,  MHIe  Lacs.  Morrison.  Mower. 
Murray.  Nobles.  Olmsted.  Otter  TaH.  Pine. 
Pipestone.  Ran«ey,  Redwood.  Renvile,  Rne, 
Rock,  Scott.  Sheitxjme.  SDIey.  SL  Louis. 
Steams.  Stevens,  Swift,  Todd,  Wadena, 
Watonwan,  WiHon,  Winona.  Wnght.  and  Yeitow 
Medkane. 
AH  counties  within  ttie  State. 
AH  counties  within  the  State. 
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State 


State  ot  Nebraska  

State  of  New  Mexico  ... 
State  of  North  Carolina 

State  of  Pennsytvania  . 


Sttle  o(  South  Caroina 
SWe  ol  South  Dakota  .. 


Declaration  No. 


FEMA-908~OR,    FEMA-964-OR,    FEMA-983-OR. 

FEMA-99&-0R.  FEMA-1027-DR.  , 

FEMA-992-DR 
FEMA-827-DR.  FEMA-844-DR.  FEMA-1003-DR. 

FEMA-1073-DR.  FEMA-1127-DR.  FEMA-1134- 

DR. 
FEMA-1120-DR  „ 


FEMA-1130-OR 


FEMA-1138-OR 


FEMA-843-DR.  FEMA-881-DR 
FEMA-«99-OR  


FEMA-1031-OR 


FEMA-1045-OR 


FEMA-10S2-OR 


Counties 


AM  counties  witfiin  the  State. 

Al  counties  within  the  State. 
Al  counties  within  the  State. 


Allegheny,  Armstrong,  Berlts,  Biair,  Bradford,  Butter, 
Cambria.  Cameron,  Carbon,  Centre,  Chester, 
Clarion.  OearfieW,  Clinton,  Columbia.  Crawford, 
Cumberland,  Dauphin,  Delaware,  Elk,  Erie,  Fay- 
ette. Forest,  Fulton,  Greene,  Huntingdon,  Indiana, 
Jefferson.  Juniata,  Lackawanna,  LarKaster,  Law- 
rerioe,  Lebanon,  Lehigh,  Luzeme,  Lyoonting, 
McKean,  Mercer,  Mifflin,  Monroe,  Montgomery. 
Montour,  Northampton,  Northumberland.  Perry, 
Philadelphia.  Pike.  Potter.  SchuylkiH.  Snyder. 
Somerset,  SuKvan.  Susquehanna.  Tioga.  Union. 
Venanga.  Warren.  Washington.  Wayne,  West- 
moreland. Wyoming,  and  York. 

Adams,  ANegheny,  Beaver,  Bedford.  Berks.  Brad- 
fcxd.  Bucks,  Butler,  Cameron,  Carbon,  Centre, 
Chester,  Clinton,  Columbia,  Cumberland,  Dau- 
phin, Delaware,  Ek.  Erie,  Fayette.  Forest,  Frank- 
Nn,  Fulton,  Huntingdon.  Juniata.  Lackawanna. 
Lancaster.  Lawrence.  Lebanon.  Lehigh,  Luzeme. 
Lyoxning.  McKean.  Mercer.  MiflNn.  Monroe. 
Mortlgomery.  Morttour.  Northampton.  Northumber- 
land. Perry.  Philadelphia.  Pike,  Potter,  Schuyldll, 
Snyder,  Somerset,  Sullivan,  Susquehanna.  Tioga. 
Union.  Warren,  Washington,  Wayne,  Westmore- 
land. Wyoming,  and  York. 

Adams.  Allegheny,  Armstrong,  Beaver,  Bedford. 
Berks.  Blair.  Bradford,  Bucks.  Butler.  Cambria. 
Cameron.  Cartx)n,  Centre,  Chester,  Clahon, 
Clearfiefo,  Clinton.  Cohjmbia.  Crawford,  Dauphin, 
Delaware,  Elk.  Erie,  Fayette,  Forest,  Franklin,  Ful- 
ton, Greene,  Indiana.  Jefferson,  Lackawanna. 
Lancaster,  Lawrence,  Lebanon,  Lehigh,  Luzeme. 
Lycoming.  McKean,  Mercer,  Monroe,  Montour. 
Northampton.  Northumberland.  Philadelphia.  Pike. 
Potter,  Schuytdll,  Snyder,  Somerset,  Sullivan. 
Susquehanna.  Tioga,  Union.  Venango.  Warren. 
Washington.  Wayne.  Westmoreland.  Wyoming. 
MXlYork. 

Al  counties  wittwi  the  State. 

Bennett,  Brule,  Buffato,  Butte,  Custer,  Dewey,  FaN 
f%ver,  FauMi.  Haakon.  Harding,  Hughes,  Hyde, 
Jackson,  Jor>es,  Lawrence,  Lyman,  Meade, 
Melette.  Pennington,  Perkins.  Potter,  Sharwwn, 
StwHey.  SuNy.  Todd.  Tripp,  and  Walworth. 

Aurora.  Beadte.  Bennett.  Bon  Homme,  Brule,  Buf- 
lato,  Butte,  Charles  Mix,  Clay.  Corson.  Custer. 
Dawison.  Dewey.  Douglas,  FaN  River,  FauKK, 
Gregory.  Haakon.  Hamlin.  Hardmg.  Hutchison. 
Hyde.  Jackson.  JerauM.  Jones.  Lake,  Lawrence. 
Unflbln.  Lyman.  MoCook.  Meade.  Mellette.  Miner. 
Minnehaha.  Moody,  Pennington.  Perkins.  Shan- 
non. Startley.  Todd.  Tripp.  Turner,  Union, 
Walworth,  and  Yankton. 

Beadte,  Bennett,  Bon  Homme.  Brookings.  Brown. 
Butte.  Charles  Mix,  ClarK  Ctay.  Codirigton.  Cus- 
ter, Davison,  Day,  Douglas.  Deuel,  FaN  River, 
Grant,  Gregory,  Hamlin,  Hanson,  Hardirtg, 
Hutchison,  Jackson,  Kingsbury,  Lake,  LawrerKe, 
Lincoln,  Marshal,  McCook.  Meade.  Mellette. 
Miner,  Minnehaha.  Moody.  Pennington.  Perkins. 
Roberts.  Sanborn.  Shannon.  Spink.  Todd.  Tripp. 
Turner,  Union,  and  Yankton. 

Benr>ett,  Corson,  Dewey,  FaN  River,  Hardtog,  Jack- 
son, LKKOln.  MeHette,  Minnehaha,  Perkins.  Sharv 
non.  Todd.  Union,  and  ZietMCh. 
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Retroactive  Statewide  Use  of  Hazard  Mitksation  Grant  Program  Funds— Continued 


State 


state  of  South  Dakota  . 


State  of  Tennessee 
State  of  Vemwnt  .... 


Commonwealth  of  Virginia 


Dedaratkxi  No. 


FEMA-1075-DR 


FEMA-1161-0R 


State  of  West  Virginia 


FEMA-858-0R.  FEMA-«89-DR,  FEMA-910-OR, 
FEMA-1010-DR,  FEMA-1022-OR.  FEMA-1057- 
DR.  FEMA-1167-DR,  FEMA-1171-DR. 

FEMA-1063-DR  

FEMA-1101-DR ^ 

FEMA-1 1 24-DR ;. „ 


FEMA-847-DR,  FEMA-944-DR,  FEMA-1014-DR, 
FEMA-1021-DR,  FEMA-1059-DR,  FEMA-1098- 
DR.  FEMA-1 135-DR. 

FEMA-109&-DR 


FEMA-1 11 5-DR 


FEMA-1 132-OR 


Counties 


FEMA-1 137-DR 


FEMA-1 168-DR 


Bennett.  Brown,  Butte,  Campbell,  Clay.  Corson, 
Custer,  Day,  Dewey.  Edmonds,  Fall  River,  FauHt, 
Haakon,  Hand,  Harding.  Hughes,  Hyde,  Jackson. 
Jones,  Lawrence,  Lincoln,  Lyman,  Marshal. 
McPherson,  Meade,  MeNeRe,  Minnehaha,  Moody. 
Pennington,  Perkins,  Potter,  Shannon,  Stanley, 
Sully,  Todd,  Turner,  Union,  Walworth,  Yankton, 
andZiet)ach. 

Aurora,  Beadle,  Bennett,  Bon  Homme.  Brookings, 
Brown,  Brule,  Buffalo,  CampbeN.  Charles  Mix, 
Clark,  Clay,  Codington,  Corson,  Custer.  Davison. 
Day.  Douiglas,  Deuel,  Dewey,  Edmunds,  FaN 
River,  Fauk.  Grant,  Gregory,  Haakon,  Hamlin, 
Hand,  Hanson,  Hughes,  Hyde,  Jackson,  Jeraukj. 
Jones,  Kingst>ury,  Lawrence,  Lincoln,  Lyman, 
Marshall,  McCook,  McPherson,  Melette,  Miner, 
Potter,  Rot>erts,  Santxxn,  Shannon,  Spink,  Stan- 
ley, SuHy,  Todd,  Tripp,  Union.  Walworth.  Yankton 
and  Ziebach. 

Al  counties  within  the  State. 


Addison.  Bennington,  Caledonia,  Franklin,  Grand 
Isle,  Orange,  Rutland,  Windham  and  Windsor. 

Caledonia,  Essex  and  Grand  Isle. 

Addison,  Bennington,  Caledonia,  Chittenden,  Essex, 
Franklin,  Grand  Isle,  Lamoille,  Orange,  Orleans, 
Rutlar>d,  Washington  and  Windsor. 

AH  counties  arxl  indeperident  cities  within  the  Com- 
monwealth. 

BartXMr,  Boone,  Braxton,  Cabell,  Clay,  Gilmer,  Har- 
rison, Lincoln,  Logan,  McDowell,  Mingo, 
Monongalia.  Upshur,  Wayne  and  Wyoming. 

Berkeley.  Braxton,  Brooke,  Cabell,  Clay,  Gilmer, 
Grant,  Greentxier,  Hampshire,  Hancock,  Hardy, 
Jefferson,  Marshall,  Mason,  Mineral,  Monongalia, 
Monroe.  Morgan,  Nk^holas,  Ohio,  Pleasants,  Pres- 
ton, Summers,  Tyler,  Wet>ster  and  Wood. 

Bertteley,  Boone,  Brooke,  Grant,  Greentxier,  Hamp- 
shire, Hancock,  Hardy,  Harrison,  Jefferson,  Lin- 
coln, Logan,  Marshall.  Mason,  McDowell.  Mercer, 
Mineral,  Mingo,  Monroe,  Morgan,  Ohio,  Pendle- 
ton, (feasants,  Pocahontas,  Preston,  Raleigh, 
Summers,  Tucker,  Tyler,  Wayne,  Wetzel,  Wood 
and  Wyoming. 

Barbour,  Boone,  Braxton,  Brooke,  Cabell,  Clay. 
Gilmer,  Greent>rier,  Hancock,  Harrison,  Lincoln, 
Logan,  MarshaM,  Mason,  McDowell,  Mercer, 
Mingo,  Mory>ngalia,  Monroe,  Nicholas,  Ohio, 
Pleasants,  Pocahontas,  Preston,  Raleigh,  Sunv 
mers,  Tyler,  Upshur,  Wayne,  Wet>ster,  Wetzel. 
Wood  and  Wyoming. 

BartxMjr,  Berkeley,  Boone,  Brooke,  Grant. 
Greent>rier,  Hampshire,  Hancock,  Hardy,  Har- 
rison, Jefferson,  Logan,  Marshall,  McOowel,  Mer- 
cer, Mineral,  Mingo,  Monongalia,  Monroe,  Mor- 
gan, Nicholas,  Ohk).  Pendleton,  Pleasants,  Poca- 
hontas. Preston,  Raleigh,  Randolph,  Summers, 
Tucker,  Upshur,  Wet>ster  and  Wyoming. 


(PR  Doc.  9»-3059  Filed  2-5-98;  8:45  am] 

BILUNaOOOE  t71S-«-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  following  Maritime  Commission 
iiereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 


1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  coiresponding  revocation  dates 
shown  below: 

License  Number:  2281. 

Name:  Air  Marine  Services 
International,  Inc. 


6192 


Federal  Regiatgr / Vol.  63,  No.  25 /Friday.  February  6.  1998 /Notices 


Federal  RggMter/VoI.  63.  No.  25 /Friday,  February  6,  1998 /Notices 


6193 


Address:  13502  Chimney  Swaep 
Drive.  Houston.  TX  77041. 

Date  Revoked:  October  31. 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  1843. 

Name:  Arabian  National  Shipping 
Corp. 

Address:  146-42  Guy  Brewer  Blvd.. 
lamaica.  NY  11434. 

Dote  Revoked:  September  4. 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3398. 

Name:  Azuma  Multi-Trans  U.S.A.. 
Inc. 

Address:  1001  Fourth  Avenue.  Suite 
2305.  Seattle.  WA  98154. 

Date  Revoked:  October  8. 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4129. 

Name:  Barbara  G.  Chopin  d/d/a 
Southern  Cargo  Logistics. 

Address:  3445  North  Causeway 
Boulevard.  Suite  301.  Metairie.  LA 
70002. 

Date  Revoked:  October  8. 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3530. 

Name:  Bechtrans  International.  Inc. 

Address:  343  North  Oak  Street. 
Inglewood.  CA  90302. 

Date  Revoked:  September  29. 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1576. 

Name:  Ben  Federico. 

Address:  8035  NW  67th  Street. 
Miami.  FL  33166. 

Date  Revoked:  October  29.  1997. 

Reason:  Surrendered  license 
voluntarily. 
Bryant  L.  VanBrakle, 

Dinctor.  Bureau  of  Tariffs,  Certification  and 
Licensing. 
(FR  Doc.  98-3003  Filed  2-S-98;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaals  to  Engage  In 
Pannieaible  Nonbanklng  Activttiee  or 
to  Acquire  Companlee  that  are 
Engaged  In  Pennlaaible  Nonbanklng 
Activttiee;  Conection 

This  notice  corrects  a  notice  (FR  I>oc. 
98-1173)  published  on  pages  2981  and 
2982  of  the  issue  for  Tuesday.  January 
20. 1998. 

Under  the  Federal  Reserve  Bank  of 
New  Yori(  heading,  the  entry  for  Greater 
Community  Bancorp,  Totowa,  New 
York,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 


President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1 .  Greater  Community  Bancorp, 
Totowa,  New  Jersey;  to  acquire  up  to  9.9 
percent  of  the  outstanding  stock  of  1st 
Bergen  Bancorp.  Wood-Ridge.  New 
Jersey,  and  thereby  indirectly  acquire 
South  Bergen  Savings  Bank.  Wood- 
Ridge,  New  Jersey,  and  thereby  engage 
in  operating  a  savings  bank,  pursuant  to 
§  225.28(b)(4)(ii)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  February  13. 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2. 1908. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-2900  Filed  2-5-98;  8:45  am) 
MLLMOOOM  ttie-«i-r 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaala  To  Engage  in 
Permiaalble  NonbanUng  AcUvttlee  or 
To  Acquire  Companlee  That  are 
Engaged  in  Permiaalble  Nonbanlcing 
Actlvttiea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Fart  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanklng  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  20,  1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  GUI  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  First  Union  Corporation,  Charlotte. 
North  Carolina;  to  retain  79.8  percent  of 
the  voting  shares  of  Mentor  Investment 
Group,  LLC,  Richmond,  Virginia,  that 
are  held  by  Notificant's  wholly  owned 


subsidiary.  Wheat  First  Butcher  Singer. 
Inc.  Richmond,  Virginia,  and  thereby 
engage  in  providing  financial  and 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y.  and  providing 
administrative  services  to  open-end 
investment  compaiiiesC'mutual  funds"). 
See  f.P.  Morgan  &■  Co.,  Inc..  (Order  dated 
December  8. 1997);  Bankers  Trust  New 
York  Corporation.  83  Fed.  Res.  Bull  780 
(1997);  Commerzbank  AG,  83  Fed.  Res. 
Bull.  678  (1997);  The  Governor  and 
Company  of  the  Bank  of  Ireland,  82  Fed. 
Res.  BuIL  1 129  (1996):  Barclays  PLC,  82 
Fed.  Res.  Bull.  158  (1996);  lAellon  Bank 
Corporation,  79  Fed.  Res.  Bull.  626 
(1993).  Notificant  would  engage  in  these 
activities  in  accordance  with  the 
limitations  and  condition  previously 
established  by  the  Board  by  regulation 
or  order,  with  certain  exceptions  that 
are  discussed  in  the  notice. 

Boanl  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1998. 
faoaifar  J.  JohnMn, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-2901  Filed  2-5-98;  8:45  am) 
iaxMO  oooc  «io-ei-F 


FEDERAL  RESERVE  SYSTEM 
Sunahine  Act  Meeting 

AOOiCY  HOUXNQ  THE  MEETWQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  10:00  a.m..  Wednesday, 

February  11. 1998. 

PXMX:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  bom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMBITARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  February  4. 1998. 
jenniCBT  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-3190  Filed  2-4-98;  12:45  pm) 
■NJJNQ  cooc  ene-oi-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na  98F-0057] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petttlon 

AQBCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annotindng 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  calcium 
bi8{monoethyl(3,S-di-te/f-butyM- 
hydroxybenzyDphosphonate]  as  a 
stabilizer  for  polyethylene  phthalate 
polymers  intended  for  use  in  contact 
with  food. 

FOR  FtJRTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3081. 

StJPFI.eMBITARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4578)  has  been  filed  by 
Gba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  Tarrytown.  NY 
10591-0005.  Tbe  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
calcium  bisfmonoethyl  (3,5-di-tert- 
butyl-4-hydroxybenzyl)phosphonatel  as 
a  stabilizer  for  {wlyethylene  phthalate 
polymers,  complying  with  21  CFR 
177.1630.  intended  for  use  in  contact 
with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Dated:  January  22. 1998. 
Laura  M.  Tarantiao, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-2909  Filed  2-5-98;  8:45  am] 

BiLUNQ  COOC  41«Mn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminletratlon 
[Docket  No.  980-0003] 

FDA  Modemizatton  Act  of  1997: 
Quidance  for  ttie  Device  industry  on 
implementation  of  Higheet  Priority 
Provisions;  Avaliabiitty 

AGBICY:  Food  and  Drug  Adminisbation. 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled  "FDA 
Modernization  Act  of  1997:  Guidance 
for  the  Device  Industry  on 
Implementation  of  Highest  Priority 
Provisions;  Availability."  This 
guidance,  generally  referred  to  as  the 
"Day-1  guidance"  summarizes  FDA's 
strategy  for  implementing  the  highest 
priority  provisions  of  the  FDA 
Modernization  Act  of  1997  (FDAMA)  as 
it  relates  to  the  regulation  of  medical 
devices.  The  agency  requests  comments 
on  this  guidance. 

DATES:  Submit  written  conunents  by 
May  7. 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  MD  20857.  Submit 
written  requests  for  single  copies  of  the 
guidance  entitled  "FDA  Modernization 
Act  of  1997:  Guidance  for  the  Device 
Industry  on  Implementation  of  the 
Highest  Priority  Provisions"  to  the 
Division  of  Small  Manufacturers 
Assistance.  Center  for  Devices  and 
Radiological  Health  (HFZ-220).  Food 
and  Drug  Administration.  1350  Piccard 
Dr.,  Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPt.EMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-1),  Food 
and  Drug  Administration,  1350  Picard 
Dr.,  Rockville,  MD  20850,  301-443- 
4690. 
SUPPLaaBITARY  INFORMATION: 


I.  Background 

The  "Day-1  guidance"  announced  in 
this  dociunent  summarizas  FDA's 
strategy  for  implementing  the  highest 
priority  provisions  of  the  FDAMA  (Pub. 
L.  105-115)  as  it  relates  to  the  regulation 
of  medical  devices.  FDA  identified  these 
provisions  as  being  of  the  highest 
priority  for  implementation  because:  (1) 
They  become  efi^ective  on  or  before 
February  19. 1998.  the  general  efiiective 
date  of  the  act;  (2)  they  are  expected  to 
impact  a  large  number  of  products/ 
applications;  or  (3)  they  are  of  high 
interest  to  the  device  commimity. 
Unless  an  alternative  method  of 
implementation  is  sp>ecified  in  the 
statute,  FDA  generally  plans  to  issue 
individual  guidance  documents  to 
implement  these  provisions  of  the  new 
law.  The  highest  priority  provisions  of 
FDAMA  identified  in  the  guidance,  and 
related  sections  in  FDAMA,  are: 

(1)  Early  collaboration  on  data 
requirements  for  clinical  studies 
(sections  201  and  205), 

(2)  Premarket  approval  application 
(PMA)  collaborative  review  process 
(section  209). 

(3)  Scope  of  review:  labeling  claims 
for  PMA's  (section  205), 

(4)  PMA  supplements  for 
manufacturing  changes  (section  205). 

(5)  Premarket  notification  exemptions 
(section  206). 

(6)  Evaluation  of  automatic  class  in 
designation  (section  207), 

(7)  Device  standards  (section  204). 

(8)  Scope  of  review:  labeling  claims 
for  510(k)  s  (section  205), 

(9)  90-Day  review  of  510(k)'s  (section 
209). 

(10)  Device  tracking  (section  211). 

(11)  Postmarket  surveillance  (section 
212).  and 

(12)  Dispute  resolution  (section  404). 
The  "Day-1  guidance"  provides  a 

section-by-section  summary  of  each  of 
these  statutory  provisions  and  describes 
FDA's  general  approach  to 
implementing  each  such  provision. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27. 1997).  this  Level  1 
guidance  is  being  issued  without  prior 
public  comment  because  it  affects 
immediate  implementation  of  new 
statutory  requirements.  Comments  and 
suggestions  regarding  this  guidance  may 
be  submitted  by  May  7, 1998.  Unless 
specified  otherwise,  other  guidances 
referenced  in  this  guidance  will  also  be 
issued  as  Level  1  guidances  that  become 
effective  upon  publication,  with  the 
opportunity  to  submit  comments  to  the 
agency  during  the  implementation  stage. 

This  guidance  represents  the  agency's 
current  thiiiking7>n  the  implementation 
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of  the  FDAMA.  It  does  not  create  or 
confer  any  rights  for  or  on  any  i>erson 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both. 

n.  Electronic  Acc«m 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  using  the 
World  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that  * 
may  be  downloaded  to  a  personal 
computer  tvith  access  to  the  Web.  The 
CDRH  home  page,  which  is  updated  on 
a  regular  basis,  includes  the  .guidance 
entitled  "FDA  Modernization  Act  of 
1997:  Guidance  for  the  Device  Industry 
on  Implementation  of  Highest  Priority 
Provisions."  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters 
and  other  device-oriented  information. 
The  guidance  will  be  available  on  the 
CDRH  home  page  at  http:// 
www.  fda.gov/cdrh. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-lOO  compatible  terminal  by  diaUng 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in.  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDftH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

m.  CoouDents 

Interested  persons  may.  on  or  before 
May  7, 1998.  submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  Be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  and 
requests  for  copies  are  to  be  identified 


with  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  13, 1998. 
Williaii  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  98-3002  Filed  2-5-98:  8:45  ami 
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DEPARTMEMT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4363-N-78J 

Submission  for  0MB  ftovlMv: 
CoiTimsnt  Rsc|usst 

AOBICY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subfect  proposal. 

DATES:  Comments  due  date:  March  9, 
1998. 


I:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  must  be 
received  within  thirty  (30)  days  &X)m  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey.  Jr..  HUD  Desk 
Officer.  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTMER  MFORMATION  OONTACT: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW, 
Washington.  DC  20410.  telephone  (202) 
70ft-0050.  This  is  not  a  toll-free  ntmib^r. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
maybe  obtained  from  Mr.  Eddins. 
SUPPLaCftfrARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 


The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  (JtAB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afiiected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbsr  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  an  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aadurity:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated  January  29^  1998. 
David  S.  CrMy. 

Director,  Information  Resources.  Martagement 
Policy  and  Management  Division. 

Notice  of  SnbmiMion  of  Propoeed 
Infonnatioii  CoUectioa  to  OMB 

Profxtsal:  Mortgagee  Letter  Revision 
to  the  Section  235(r)  Refinancing 
Procedures. 

Office:  Housing. 

OMB  Approval  Number:  2502-O4S6. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  collected  by  the 
originating  lender  from  the  mortgage 
application  and  is  used  by  the 
originating  lender  to  process  the 
applications  for  Section  235(r)  mortgage 
insurance  and  assistance.  The 
applications  are  underwritten  and 
certified  by  the  originating  lender.  The 
information  is  needed  for  the  evaluation 
of  the  applications,  the  Department's 
financial  management  and  accoimting 
system(s).  and  the  Department's 
monitoring  of  the  origination  and 
servicing  activities  of  the  lender. 

form  Numljer:  HUD-93114. 

Respondents:  Individuals  or 
Households  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


NufntMT  of 


Requency  ot 
response 


Hours  per 
response 


Burden  hours 


Total  Estimated  Burden  Hours:  6,437. 

Status:  Reinstatement,  without 
changes. 

Contact:  Diane  L  Lobasso,  HUD.  (202) 
708-2700  X2191  Joseph  F.  Lackey,  Jr.. 
OMB  (202)  395-7316. 

Dated:  January  29, 1998. 
[FR  Doc.  98-2945  Filed  2-5-98;  8:45  am) 
■Uaa  CODE  4t1«-«1-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Dociial  No.  FR-4263-N-79I 

Submission  for  OMB  Rsvisw: 
Commsnt  RsQusst 

AQBCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoik 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  9, 
1998. 

ADDRCHCB;  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  frx>m  the 
date  of  this  Notice.  Comments  should 
refier  to  the  proposal  by  name  and/or 
OMB  approval  niunber  should  be  sent 


to:  Joseph  F.  Lackey,  Jr..  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
Washington,  DC  20410,  telephone  (202) 
708-0050.  liiis  is  not  a  toll-free  niunber. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
maybe  obtained  from  Mr.  Eddins. 
SUPPt.BllENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afiiected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequoicy  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 


and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  department. 

Audioritjr:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  January  29, 1998. 
David  S.  Ciisty, 

Director,  Information  Resources,  Manageatent 
Policy  and  Management  Division. 

Notice  of  Submission  of  Prc^MMed 
Information  Collection  to  OMB 

Title  of  Proposal:  Single  Family 
Mortgage  Insurance  on  Indian 
Reservations  and  Other  Restricted 
Lands. 

Office:  Housing. 

OMB  Approval  Number:  2502-0340. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Indian  tribes  applying  for  single  family 
mortgage  insurance  must  certify  that 
they  have  adopted  an  eviction 
procedure  in  the  event  of  foreclosure. 
HUD  will  use  this  information  to 
determine  that  the  property  and  tribal 
member  (borrower)  is  eligible  for 
mortgage  insurance  and  also  to  verify 
mortgage  security. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numberol        ^ 
respondents 

Frequency  of      ^ 
response 

Hours  per 
response 

Burden 
hours 

VerMcabon  of  Lien  

Ceitilication  „ 

/^jpeal  of  Decision 

1.000 

200 

20 

1 
1 

1 

500 

100 
10 

Total  Estimated  Burden  Hours:  610. 

Status:  Reinstatement,  with  changes. 

Contact:  Jeanette  F.  Walton,  HUD, 
(202J  708-2700  x3694.  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  January  29, 1998. 
(FR  Doc  98-2946  Filed  2-5-98;  8:45  am] 
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HUO-03114 


23.000 


28 


6.437 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

PocfctMaFR  4283  N  WSj 

Submission  for  OMB  Review: 
Commsnt  RsQiisst 

AOBCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 


StJMMARY;  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMBJ  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  9, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Q>mments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Maiiagement  and 


Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone  (202) , 
708-0050.  liiis  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  docimients  submitted  to  OMB 
may  be  obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
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office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  firequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 


numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

AudiorUy:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated:  January  27, 1998. 
ItavidS.Crtety. 

Acting  Director,  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Siibmiwioa  of  Propoaed 
Information  CDUecti<»  to  OMB 

Tide  of  Proposal:  Survey  of  Tenants 
in  Certain  Properties  With  HUD-Held 
and  Foreclosed  Mortgages. 

Office:  Housing. 


OMB  Approval  Number:  2502-0410. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Department  is  required  to  preserve  the 
number  of  units  which  are  occupied  by 
low-  or  moderate-income  persons  at  the 
time  of  assignment  or  foreclosure, 
whichever  is  greater.  HUD  must  also 
inquire  as  to  the  income  levels  of 
unassisted  tenants  for  whom 
information  is  not  available. 

Form  Number.  None. 

Respondents:  Individuals  or 
Households  and  the  Federal 
Govenunent. 

Frequency  of  Sutanission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  ot 
response 


Hours  per 
response 


-      Burdenhours 


Survey  ol  HUO-HeM  InveMory 
Unit  Owners  


9.881 
86 


.05 
.50 


43 


Total  Estimated  Burden  Hours:  537. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter,  HUD. 
(202)  708-3944:  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  January  27. 1998. 
(FR  Doc.  98-2947  Filed  2-5-98;  8:45  am) 
■LUMQ  oooc  4>ia-ei-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  Na  FR-426a-N-S1] 
WJDfTIMSIOn  for  UMD  nWIVW; 

ConfNiwnt  RaQU9St 

AOGNCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 


The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  9. 
1998. 


Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey, jr.,  HUD  Desk 


Officer.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington.  DC  20503. 

FOR  FURTHBI  MFOMMTION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW. 
Washington.  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  sulHnitted  to  OMB 
may  be  obtained  from  Mr.  Eddins. 

StJPPLEMBfTAAY  MP0MIAT10N:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  How 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  pro[>osal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 


nimiibers  of  an  agency  official  femiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwoik 
Reduction  Act  of  1995. 44  U.S.C  35,  as 
amended. 

Dated:  February  2. 1998. 
David  S.  Crtoty. 

Director,  Information  Resources.  Management 
Policy  and  Management  Division. 

Notice  of  Snbmiacion  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Mark  to  Market 
Portfolio  Reengineering  Demonstration 
Program  Guidelines. 

Office:  Housing. 

Ot^  Approval  Number:  2502-0529. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
project  owner's  request  to  participate  is 
needed  to  initiate  processing  and  to 
provide  information  necessary  to  ensure 
that  the  project  meets  statutory 
eUgibihty  requirements  to  participate  in 
the  Demonstration  Program.  Notices  to 
tenants,  to  units  of  general  local 
government,  and  to  lenders  are  intended 
to  comply  with  statutory  requirements 
for  such  notification,  and  to  obtain 
information  that  may  provide  for  more 
informed  decision  making. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  and  Not-for-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 


Frequency  o( 
response 


Hours  per 


Burdenhours 


Information  CoNeclion 


150 


33.33 


5.000 


Total  Estimated  Burden  Hours:  5.000. 

Status:  Reinstatement,  without 
dianges. 

Contact:  Dan  Sullivan,  HUD.  (202) 
708-2300  X2062,  Joseph  F.  Lackey.  Jr.. 
OMB,  (202)  395-7316. 

Dated:  February  2. 1998. 
(FR  Doc.  98-2948  Filed  2-5-98;  8:45  am) 
■UMQ  OOOE  41ia-01-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-420»-N-82] 

Submission  for  OMB  Revimr. 
Commont  Rsqusst 

AOBICY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
action:  Notice^ 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  iJs 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  9. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 


OtAB  approval  nimiber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  WFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
Washington.  DC  20410.  telephone  (202) 
708-0050.  This  is  not  a  toll-fine  number. 
Copies  of  the  pro]X>sed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Eddins.      _ 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwoik  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
nimiber.  if  applicable;  (4)  the 
description  of  thoneed  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  vdll  be 
affected  by  the  proposal;  (7)  how 
fi«quently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famifiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated:  February  2. 1998. 
David  S.  Cristy. 

Director,  Information  Resources.  Management 
Policy  and  Management  Division. 

Notice  of  Submisuon  of  Propoeed 
Information  CoUectiim  to  OMB 

Title  of  Proposal:  Survey  of 
Participants  in  the  Community 
Development  Work  Study  Program. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  ttte 
Information  and  Its  Proposed  Use:  The 
objective  of  the  survey  is  to  evaluate  the 
participants  in  the  Community 
Development  Work  Study  Program  to  ' 
ascertain  if  the  program  has  met  the 
goals  in  preparing  minority  and 
disadvantagied  students  with 
opportunities  in  commimity  building. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On     ^ 
Occasion. 

Reporting  Burden: 


Numt>erof 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Survey 


750 


.42 


313 


Total  Estimated  Burden  Hours:  313. 

Status:  New. 

Contact:  Kama  L.  Wong.  HUD.  (202) 
708-0574  xl25:  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 

[FR  Doc  98-2949  Filed  2-5-98:  8:45  am) 

•ajJNO  CODE  4ai»-»1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4236-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-ft«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLBKBTTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 


61fM 


Fodaral 


reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vetemns  Administration.  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agent:y  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney.  Division  of  Property 
Management.  Program  Supjjort  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
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use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Energy:  Ms.  Marsha 
Penhaker.  E>epartment  of  Energy, 
Facilities  Planning  and  Acquisition 
Branch,  FM-20,  Room  6H-058, 
Washington,  DC  20585;  (202)  586-0426; 
GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director.  Real  Estate  Policy 
Division.  Naval  Facilities  Engineering 
Command.  Code  241A,  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 

Dated:  January  29. 1998. 
Fred  Karnas.  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for 
2/6/98 

Suitable/Available  Properties 

Buildings  (by  State) 

Rhode  Island 

BIdg.  69 

Naval  Education  and  Training  Center 

Newport  Co:  Newport  Rl  02841- 

Landholding  Agency:  Navy 

Property  Number:  779810052 

Status:  Unutilfzed 

Comment:  600  sq.  ft.,  concrete,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Unsuitable  Properties 

Buildings  (by  State) 

California 

BIdg.  164 

Naval  Station 

San  Diego  CA  92136- 


Landholding  Agency:  Navy 

Property  Number  779810046 

Status:  Excess 

Reason:  Extensive  deteriontion 

BIdg.  31S2 

Naval  Station 

San  Diego  CA  92 136- 

Landholding  Agency:  Navy 

Property  Number:  779810047 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  439 

Naval  Station 

San  Diego  CA  92 136- 

Landholding  Agency:  Navy 

Property  Number:  779810048 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  3073 

Naval  Station 

San  Diego  CA  92 138- 

Landholding  Agency:  Navy 

Property  Number  779810049 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  173 

Naval  Station 

San  Diego  CA  92 136- 

Landholding  Agency:  Navy 

Property  Number:  779810050 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  255 

Naval  Station 

San  Diego  CA  921 36- 

Landholding  Agency:  Navy 

Property  Number  779810051 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Mexico 

Bldg.l.TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810001 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
BIdg.  2.  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810002 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

BIdg.  24.  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810003 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
BIdg.  26.  TA-33 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810004 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
BIdg.  86.  TA-33 
Los  Alamos  National  Laboratory 


Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810005 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

BIdg.  88.  TA-33 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810006 
Status:  Unutilized 
Reason:  Seciued  Area,  Extensive 
detericHBtion 

BIdg.  89.  TA-33 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810007 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

BIdg.  2.  TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419810008 
Status:  Underutilized 
Reason:  Secured  Area 

BIdg.  3.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810009 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  4.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810010 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  5.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810011 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  21,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810012 

Status:  Unutilized 

Reason:  Sectued  Area 

BIdg.  116.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number.  419810013 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  212.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810014 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  228.  TA-21 

Los  Alamos  National  Laboratory 
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Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810015 
Status:  Unutilized 
Reason:  Secured  Area 

BIdg.  286.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Enei:gy 

Property  Number  419810016 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  10.  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810017 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 

BIdg.  27.  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810018 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

BIdg.  63.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy . 
Property  Number  419810019 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration 

BIdg.  515.  TA-16 

Los  Alamos  National  Laboratory    ' 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810020 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 
BIdg.  516.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419810021 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

E}^nsive  deterioration 

BIdg.  517,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810022 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 
Extensive  deterioration 

BIdg.  518,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810023 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 


BIdg.  519»  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419810024 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

BIdg.  520.  TA-16 

Los  Aiamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419810025 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

North  Carolina 

BIdg.  1228 

Marine  Corps  Air  Station.  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779810053 

Status:  Excess 

Reason:  Secured  Area 

Ohio 

Ohio  River  Division  Lab 

11275  Sebring  Drive 

Forest  Park  Co:  Hamilton  OH  45240- 

Landholding  Agency:  GSA 

Property  Number  549810007 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  1-D-OH-808 

[PR  Doc.  98-2620  Filed  2-5-98:  8:45  am) 

BMJJNQ  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildtife  Servic* 

Endangered  and  Threatened  Species 
Permits  Issued 

AGBtCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  permits  issued  for  the 

months  of  September  1997^December 

1997. 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service,  Region  3,  has 
taken  the  foUoMring  action  with  regard 
to  permit  applications  duly  received  in 
accordance  with  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1539,  et  seq.).  Each 
permit  listed  as  issued  was  granted  only 
after  it  was  determined  that  is  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973,  as 
amended. 
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Name 


Malaoological  Consultants 
Malaootogieiii  Consultants 

Warren  W.  Pryor  

RonaW  L.  Rtchards  

WWiam  0.  Hendricks 

ttaftMft  M.  Jones  PRT  ...... 

3(Vlntemationai  Inc 

R.O.  Zande  &  Assodales  .. 


Pennit  No. 


PRT  801471  A4* 
PRT  801471  A5* 
PRT  827310 
PRT  829873 
PRT  830273 
831781 
PRT  834569 
PRT  834589 


Date  issued 


09/18/97 
09/3Q«7 
09/30/97 
1023/97 
11/03/97 
10/02/97 
12/19/97 
12/19/97 


*  indicates  pennit  amendment 

Additional  information  on  these 
pennit  actions  may  be  requested  by 
contacting  the  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Operations, 
1  Federal  Drive.  Fort  Snelling, 
Minnesota  55111-4056,  telephone  612/ 
713-5332.  during  normal  business 
hours  (7:30  a.m.-4:00  p.m.)  weekdays. 

[>ated:  January  29. 1998. 
MatlkiM  A.  KMwhlMum. 
Acting  Assistant  Regional  Director.  IL.  IN, 
MO  (Ecological  Services),  Region  3,  Fort 
Snelling.  Minnesota. 

(FR  Doc.  98-2940  Filed  2-S-96;  8:45  am] 
aajjNaoooc  mio-h-t 

DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WIMIIfo  Servic* 

KiMiMth  River  Basin  Fishery 
Management  Council;  Notfc*  of 


:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

SUMMARY:  Pursuant  to  section  t0(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  n,  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.l  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  beer  technical 
reports,  review  the  1997  fishery  season, 
and  discuss  and  plan  management  of 
the  1998  season,  including  Hsh 
allocation.  The  meeting  is  open  to  the 
public 

DATB:  The  Klamath  Fishery 
Management  Council  will  meet  hY>m 
3:00  p.m.  to  5:00  p.m.  on  Wednesday, 
February  25,  1998;  from  9:00  a.m.  to 
5:00  p.m.  on  Thursday.  February  26, 
1998;  and  from  8:30  a.m.  to  11:30  a.m. 
on  Friday,  February  27, 1998. 

PtACC:  The  meeting  will  be  held  at  the 
Doubletree  Hotel,  1929  Fourth  Street, 
Eureka,  California. 


TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main).  Yreka, 
California  96097-1006,  telepbone  (530) 
842-5763. 

8UPPIXMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Coimcil,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8. 1987  (52  FR 
25639) 

Dated:  January  29. 1998. 
Thomas  Dwyar, 
Acting  Regional  Director 
IFR  Doc.  98-2970  Filed  2-5-98;  8:45  am) 

aejJNO  COOK  431»-H-U 


DEPARTMENT  OF  THE  INTERIOR 

Qeological  Survey 

Raquast  for  PubHc  Conwnants  on 
Information  Collactlon  Submittad  to 
ttia  Omca  of  Managamant  and  Budget 
for  Ravlaw  Under  ttia  Papanwortt 
RaductlonAct 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days;  therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  the 
Bureau  Clearance  Officer,  U.S. 
Geological  Survey.  807  National  Center, 
Reston,  VA  20192.  As  required  by  OMB 
regulations  at  5  CFR  1320.8(d)(1),  the 


U.S.  Geological  Survey  solicits  specific 
public  comments  regarding  the 
proposed  information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burdea  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Production  estimate.  Quarterly 
Construction  Sand  and  Gravel  and 
Crushed  and  Broken  Stone. 

Current  OMB  approval  number:  1032- 
0090. 

Abstract:  The  collection  is  needed  to 
provide  data  on  mineral  production  for 
annual  reports  published  by  commodity 
for  use  by  Government  agencies, 
industry,  education  programs,  and  the 
general  public.  One  publication  is  the 
"Mineral  Commodity  Summaries,"  the 
first  preliminary  publication  to  furnish 
estimates  covering  the  previous  year's 
nonfuel  mineral  indusby. 

Bureau  form  numbers:  6-1209-A  and 
6-1209-A-A. 

Frequency:  Quarterly  and  Annually. 

Description  of  respondents:  Producers 
of  industrial  minerals  and  metals. 

Annua/ Responses;  3,418. 

Annual  burden  hours:  855. 

Bureau  clearance  officer:  John  E. 
Cordyack,  Jr.,  703-648-7313. 
John  H.  DeYoung,  Jr., 
Chief  Scientist,  Minerals  Information  Team. 
(FR  Doc.  98-2976  Filed  2-5-98;  8:45  am] 

BILUNQ  OOOC  491».«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[HE-03i-094i-«3] 

Extension  of  Approved  Information 
Collection,  OMB  Number  1004  New, 
Fonnarly  1032-0112 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  the  existing  approval  to 
collect  certain  information  from  owners 
and  operators  of  helium-bearing  natiual 
gas  wells  and  transmission  lines 
interested  in  data  pertaining  to  natural 
gas  analyses  when  data  are  released  for 
publication.  This  information  allows 
BLM  to  evaluate  the  helium  resources  of 
the  United  States. 

DATES:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
April  7, 1998  to  assure  its  consideration 
of  them. 

ADDRESSES:  Mail  comments  to:  Director 
(630),  Bureau  of  Land  Management, 
1849  C  Street  NW,  Room  401LS, 
Washington,  D.C.  20240. 

Send  comments  via  Internet  to: 
bgage@he.blm.gov.  Please  include 
"ATTN:  1004-NEW"  and  your  name 
and  return  address  in  your  Internet 
message. 

You  may  hand-deliver  comments  to 
the  Bureau  of  Land  Management, 
Helium  Operations,  801  South  Fillmore, 
Suite  500,  Amarillo,  Texas.  BLM  will 
make  comments  available  for  public 
review  at  the  South  Fillmore  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Gage  at  (806)  324-2659. 
SUPPI.EMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
BLM  Form  6-1579-A  to  solicit 
comments  op  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  v«rill  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  OMB 
under  44  U.S.C.  3501  et  seq. 

The  Form,  called  GAS  WELL  DATA- 
SURVEY  OF  HELIUM-BEARING 
NATURAL  GAS,  provides  for  the  gas 
sampling  and  analysis  program  used  to 
locate  helium  occurrences  in  natural 
gases.  The  program  is  carried  on  in 
compliance  with  74  Stat.  920,  Public 
Law  104-273,  Helium  Privatization  Act 
of  1996.  The  knowledge  of  helium 
ocaurences  is  an  integral  part  of  the 
Governments  conservation  program. 
The  data  supplied  on  the  form  are  used 
to  evaluate  the  extent  of  any  heliiun 
resources  existing  in  the  natural  gas. 

BLM  uses  the  information  provided 
by  the  applicants  to  evaluate  the  helium 
resources  of  the  United  States.  If  BLM 
did  not  collect  this  information,  it 
would  not  have  good  knowledge  of  the 
nature,  location  and  extent  of  domestic 
helium  resources.  The  location  and 
development  of  helium  reserves  could 
not  be  done;  therefore,  long  range 
helium  production  and  conservation 
plans  could  not  be  carried  out  and  an 
assured  supply  of  helium  to  the  Federal 
Government  would  not  be  available. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  is  estimated  to 
average  15  minutes  per  response.  The 
respondents  are  owners  and  operators  of 
helium-bearing  natural  gas  wells  and 
transmission  lines.  The  frequency  of 
response  is  annual.  The  number  of 
responses  per  year  is  estimated  to  total 
200.  The  estimated  total  annual  burden 
on  new  respondents  is  about  50  hours. 
BLM  is  specifically  requesting  your 
comments  on  its  estimate  of  the  amount 
of  time  it  takes  to  prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  Ad  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  30, 1998. 
Carole  Smith, 

Bureau  of  Land  Management  Clearance 
Officer. 
IFR  Doc.  98-3070  Filed  2-5-98;  8:45  am) 

BHJJNG  CODE  431»-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Lower  Snake  River  District  Resource 
Advisory  Council;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  discuss  management  of 
redband  trout  and  sage  grouse  in 
southwest  Idaho,  as  well  as 
implementation  of  the  Payette  River 
Recreation  Fee  Demonstration  Project. 
DATES:  February  26, 1998.  The  meeting 
will  begin  at  12:15  pm.  Public  comment 
{>eriods  will  be  held  beginning  at  1:00 
pm  and  5:30  pm. 

ADDRESSES:  The  Lower  Snake  River 
District  Office  is  located  at  3948 
Development  Avenue,  Boise,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 

Dated:  January  28, 1998. 
Howard  Hedrick, 
Resource  Coordinator. 
[FR  Doc.  98-2963  Filed  2-5-98;  8:45  am) 
BILUNa  COOC  4S1»-0B-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-36O-122O-O0I 

Management  Orders  for  Public  Lands: 
Trinity,  North  Fork  Trinity  and  Klamath 
Wiki  and  Scenic  Rh^ers 

AGENCY:  Bureau  of  Land  Management, 

Interior.  Redding  Field  Office,  Redding, 

California. 

ACTION:  Management  orders  on  public 

lands. 


SUMMARY:  Under  the  authority  of  the 
Wild  and  Scenic  Rivers  Act  (16  USC 
1281(c))  and  Federal  Regulations  at  43 
CFR  8351.2.1:  "Jhe  authorized  officer 
may  issue  written  orders  which  close  or 
restrict  the  use  of  the  lands  and  water 
surface  administered  by  the  Bureau  of 
Land  Management  within  the  boundary 
of  any  component  of  the  National  Wild 
and  Scenic  River  System  when 
necessary  to  carry  out  the  intent  of  the 
Wild  and  Scenic  Rivers  Act." 

The  following  orders  apply  to  all 
public  lands  managed  by  the  Bureau  of 
Land  Management  occurring  within  the 
management  boundaries  of  the  Trinity, 
North  Fork  Trinity,  and  Klamath 
National  Wild  and  Scenic  Rivers.  This 
includes  public  lands  along  the  Trinity 
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River  from  Lewiston  Dam  downstream 
to  approximately  V4  mile  below  the 
confluence  with  the  North  Fork  Trinity 
River:  the  North  Fork  Trinity  River  from 
the  confluence  of  the  East  Fork  of  the 
North  Fork  Trinity  River  downstream  to 
the  confluence  with  the  Trinity  River; 
and  the  Klamath  River  from  Iron  Gate 
Dam  downstream  to  the  confluence  with 
Ash  Creek.  The  boundaries  of  these 
.  componentsof  the  National  Wild  and 
Scenic  River  Systeiti  are  further 
delineated  as  corridors  in  the  BLM 
Redding  Resource  Management  Flan 
(July  1993). 

SUPPI^MENTARY  MFOMMATKM:  The 
following  acts  are  prohibited  at  all 
times: 

1.  Camping  in  excess  of  14  days  per 
calendar  year,  or  in  areas  closed  to 
camping,  without  proper  authorization. 
(Camping  is  defined  as  the  use  of  tents 
or  shelters  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
bedding  material  for  use,  or  mooring  of 
a  vessel,  or  parking  a  vehicle  or  trailer 
for  the  apparent  purposes  of  occupancy. 
Occupancy  is  defined  as  the  taking, 
maintaining  or  holding  possession  of  a 
camp  or  residence  on  public  land,  either 
by  personal  presence  or  by  leaving 
property  on  the  site.) 

2.  Construction,  maintenance, 
occupation  or  possession  of  a  structure, 
building,  improvement,  roadway,  fence, 
gate  or  enclosure  without  proper 
authorization. 

3.  Building,  maintaining,  attending  or 
using  a  fire  without  a  necessary  fire 
permit,  or  when  open  Hres  are 
prohibited,  or  leaving  a  fire  unattended 
or  pterforming  any  act  in  violation  of  a 
fire  prevention  order. 

4.  Improper  disposal  of  debris  or 
waste,  including  but  not  limited  to: 
litter,  garbage,  trash,  junk,  petroleum 
products,  abandoned  vehicles,  animal 
carcass  or  human  waste. 

5.  Disorderly  conduct. 

6.  Creating  a  hazard  or  a  nuisance. 

7.  Grazing  of  livestock  without  proper 
authorization. 

8.  Failure  to  pay  required 
campground  fees. 

9.  Cutting,  damaging  or  removal  of 
vegetation  without  proper  authorization. 
(For  the  purpose  of  building  a  legal 
campfire  on  public  lands,  you  are 
authorized  to  gather  dead  and  down 
wood.) 

10.  Removal  of  mineral  materials-in 
excess  of  1,000  pounds  per  year  or  when 
prohibited  by  signs,  without  proper 
authorization. 

11.  Blading,  digging  or  excavating  the 
ground  or  river  bottom  with  motorized 
equipment  (including  suction  dredges 

rin  areas  closed  to  mining)  without 
proper  authorization. 


12.  Destruction  or  removal  of  U.  S. 
Government  property. 

13.  Signing,  posting  or  improperly 
asserting  title  to  public  land  which  gives 
the  impression  of  private  ownership  to 
such  land.  (This  does  not  include  the 
proper  identification  of  mining  claims 
or  the  restriction  of  unauthorized 
removal  of  locatable  minerals  from  such 
claims). 

14.  Operation  of  a  motorized  vehicle 
on  public  lands,  trails  or  roadways 
closed  to  motorized  vehicle  use. 

15.  Failure  to  obtain,  or  violating 
stipulations  or  conditions  of  a  special 
recreation  permit,  as  required  by 
Federal  Regulations  43  CFR  part  8372, 
for  commercial,  competitive  or  special 
use  areas. 

16.  Leave  unattended  personal 
belongings  longer  than  10  days  unless 
authorized. 

17.  Discharge  of  firearms  in  an  unsafe 
manner,  in  an  unsafe  direction,  where 
legally  prohibited,  or  at  items  which  can 
shatter  into  sharp  fragments,  including, 
but  not  limited  to:  all  glass  items, 
ceramics  and  television  screens. 

Any  person  convicted  of  violating  any 
of  the  above  orders  shall  be  punished  by 
a  fine  of  not  to  exceed  $500,  or  by 
imprisonment  for  a  period  not  to  exceed 
6  months,  or  both,  and  shall  be 
adjudged  to  pay  all  costs  of  proceedings 
(43  CFR  8351.2.1(f)). 

These  orders  take  effect  on  the  date  of 
signing  (January  22, 1998).  and  shall 
remain  in  effect  until  rescinded  by  the 
Area  Manager  of  the  Bureau  of  Land 
Management's  Redding  Resource  Area. 
Charles  M.  Schuhz. 
Ana  Manager. 
IFR  Ctoc  9S-2967  Filed  2-5-98;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AOB<CY:  Minerals  Management  Service, 
DOI. 

ACTION:  Notice  of  information  collection 
solicitation. 


:  Under  the  Paperwork 
Reduction  Act  of  199S.  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Production  Accounting  and  Auditing 
System  Oil  and  Gas  Reports,  OMB 
Control  Number  1010-0040. 
FORMS:  Form  MMS-4051.  Facility  and 
Measurement  Information  Form  (FMIF), 
Form  MMS-4054,  Oil  and  Gas 


Operations  Report  (OGOR),  Form  MMS- 
4055.  Gas  Analysis  Report  (GAR).  Form 
MMS-4056,  Gas  Plant  Operations 
Report  (GPOR).  Form  MMS-3160, 
Monthly  Report  of  Operations  (MRO), 
Form  MMS-4058.  Production 
Allocation  Schedule  Report  (PASR)! 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1998. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  PO  Box  25165.  MS 
3021.  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613.  Denver  Federal  Center,  Denver. 
Colorado  80225;  e-Mail  address  is 
RMP.comments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385.  e-Mail 
Dennis^C_Jones©mms.gov. 
SUPPLEMENTARY  INFORMATION:  In  ' 

compliance  with  the  Paperwork 
Reduction  Act  of  1995.  section  3506 
(c)(2)(A).  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information  and  are 
inviting  your  comments.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
acciu^tely  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 
royalties  from  lessees  who  produce 
minerals  from  leased  Federal  and  Indian 
lands.  The  Secretary  is  authorized  to 
manage  lands,  to  collect  royalties  due. 
and  to  distribute  royahy  funds. 

The  Minerals  Management  Service  is 
responsible  for  the  royalty  management 
functions  assigned  to  the  Secretary.  The 
Production  Accounting  and  Auditing 
System  (PAAS)  is  a  part  of  the  ongoing 
MMS  effort  to  improve  management  of 
the  Nation's  resources.  PAAS  is  an 
integrated  computer  system  based  on 
production  and  processing  reports 
submitted  by  lease  operators  and  is 
designed  to  track  minerals  produced 
from  Federal  and  Indian  lands  from  the 
point  of  production  to  the  point  of 
disposition,  or  royalty  determination, 
and/or  point  of  sale.  It  is  used  in 
conjunction  with  another  MMS 
integrated  computer  system,  the 
Auditing  and  Financial  System  (AFS). 
which  provides  payment  and  sales 


volumes  and  values  as  reported  by 
payors.  AFS  data  are  compared  to 
production  and  processing  volumes 
reported  on  PAAS.  enabling  MMS  to 
verify  that  proper  royalties  are  being 
paid  for  the  minerals  produced. 

MMS  has  developed  six  forms  for 
gathering  oil  and  gas  production  data 
fit)m  industry.  One  form  initially 
established  a  data  base  for  all  storage 
facilities  and  measurement  points.  Four 
forms  are  used  to  collect  ongoing 
production  and  disposition  data,  which 
are  then  matched  with  sales  and  royalty 
data  reported  to  the  AFS.  Additionally, 
data  collected  from  these  forms  is  edited 
and  electronically  sent  to  the  Bureau  of 
Land  Management  (BLM)  and  to  the 
MMS  Office  of  Offshore  Minerals 
Management  (OMM).  BLM  and  OMM 
use  the  data  to  perform  inspections, 
reviews,  and  reservoir  analysis.  The 
sixth  form  is  used  to  collect  information 
from  independent  sources  to  corroborate 
production  data. 

Operators  of  2,400  leases,  mainly 
Outer  Continental  Shelf  (OCS),  will 
report  monthly  production  to  the  PAAS 
using  Form  MMS-4054,  OGOR.  During 
FY  1998  the  total  niunber  of  OGOR 
reports  expected,  including  modified 
reports,  is  estimated  to  be  about  59,000. 
Currently  30  percent  of  OGOR 
documents  are  submitted  electronically. 
At  .5  hoiu  per  paper  report,  and  .25  per 
electronic  report,  the  FY  1998  burden 
wilt  be  25,075  hours. 

Gas  production  frt>m  some  leases  is 
processed  before  royalties  have  been 
determined.  Operators  of  such  leases 
must  submit  Form  MMS-4055,  GAR.  if 
requested  by  MMS.  During  FY  1998  the 
total  number  of  GAR  reports  expected. 


including  modified  reports,  is  estimated 
to  be  10.  At  .25  hour  per  response,  the 
FY  1998  burden  will  be  2.5  hours. 
Onshore  operators  reporting  on  Form 
MMS-3160  are  not  required  to  use  the 
GAR  to  report  gas  production. 

About  32  gas  plant  operatora  will 
submit  Form  MMS-4056,  GPOR.  each 
month  during  FY  1998.  The  total 
number  of  GPOR  repwts  expected, 
including  modified  reports,  is  450.  At 
an  .5  hour  per  response,  the  biuden  will 
be  225  hours  in  FY  1998. 

MMS  has  assumed  responsibility  &t>m 
BLM  for  the  processing  of  monthly 
operations  reports  fit)m  all  onshore  oil 
and  gas  lease  operators.  In  FY  1998, 
2,750  operators  will  report  monthly  to 
MMS  using  Form  MMS-3160,  MRO. 
Most  operators,  who  do  not  use 
electronic  reporting,  use  the  model 
Form  MMS-3160  which  is  preprinted 
with  information  that  remains  relatively 
the  same  from  month  to  month.  The 
models  are  printed  and  mailed  by  MMS, 
and  the  onshore  operators  fill  in 
monthly  production  data.  Currently  40 
percent  of  MRO  documents  are 
submitted  electronically.  The  total 
number  of  MRO  reports,  including 
modified  reports,  is  290.0Q0.  At  .25  hour 
per  paper  report  and  .12  hour  j>er 
electronic  report,  the  FY  1998  burden 
will  be  57,420  hours. 

About  100  operators  will  submit  Form 
MMS-4058,  PASR,  to  report 
commingled  production.  The  total 
number  of  PASR  reports,  including 
'  modified  reports,  is  7,200.  At  .25  hour 
per  response,  the  FY  1998  biurden  v«ll 
be  1,800  hoiu^. 

The  total  FY  1998  burden  is  estimated 
to  be  84.522.5  hours  (25,075  (OGOR)  + 


2.5  (GAR)  +  225  (O^OR)  +  57,420  (MRO) 
+  1,800  (PASR)). 

Dated:  February  3. 1998. 
R.  Dak  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 
(PR  Doc.  98-3075  Filed  2-5-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managentent  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Qas  Operations 
on  the  Quit  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AQBCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  Mineral  Proposals  on  the  Gulf  of 
Mexico  OCS. 

summary:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA's)  and  Findings  of  No 
Significant  Impact  (FONSFs),  prepared 
by  the  MMS  for  the  following  oil  and 
gas  activities  pr(5posed  on  the  Gulf  of 
Mexico  OCS.  This  listing  includes  all 
proposals  for  which  the  FONSI's  were 
prepared  by  the  Gulf  of  Mexico  OCS 
Region  in  the  period  subsequent  to 
publication  of  the  preceding  notice. 


Activity/operator 


Buflington  Resources  Offshore  IfK.,  Pipe- 
line Actfvity,  SEA  No.  P-1 1587. 

Coastal  Oil  and  Gas  Corporation.  Pipeline 
Activity,  SEA  No.  P-11617. 

Chevron  U.S>.,  Pipeline  Activity.  SEA  No. 
OCS-G  16099. 

Ocean  Energy,  Inc.,  Pipeline  Activity,  SEA 
No.  OCS-G  18816. 

Bayou  City  Pipelines.  Inc.,  Pipeline  Activity, 
SEA  No.  OCS-^  18817. 

Detos  Offshore  Company,  Pipeline  Activity, 
SEA  No.  OCS-G  16843. 

Coastal  OH  &  Gas  Corporation,  Exploration 
Activity,  SEA  No.  N-5696A. 

ORYX  Energy  Company,  Development  Ac- 
tivity, SEA  No.  S-4507U. 

Chevron,  U.S.A.,  Inc..  Exploration  Activity, 

SEA  No.  S-4529. 
Mobil  Exploration  &  Producing  U.S.,  Inc., 

Development  Activity.  SEA  No.  S-4532A. 
Apache   Corporation.    Structure    Removal 

Operations.  SEA  No.  ES/SR  97-068A. 


Location 


Eugene  Island  Area.  Blode  204  and  205,  Leases  OCS  0804  and  0805,  35  mites 
offshore  tfie  coast  of  Louisiana. 

East  Cameron  Area;  Blocks  192.  193.  and  189;  Leases  OCS-G  8651.  8650.  and 
8418;  56  miles  offshore  the  Louisiana  coast. 

Mobile  Area,  Block  864,  Lease  OCS-G  16099,  5  miles  south  of  the  nearest  coast- 
line in  Alabama. 

Ship  Shoal  Area;  Bkx*s  65.  66.  and  69;  Lease  OCS-G  18816.  3  miles  south  of  the 
nearest  coastline  in  Louisiana. 

Ship  Shoal  Area,  Bkx*s  66  and  69,  Lease  OCS-G  18817,  4-5  miles  south  of  the 
nearest  coastline  In  Louisiana. 

East  Cameron  Area;  South  Addition;  Bkxks  373,  368.  355,  350,  349,  and  338; 
Lease  OCS-G  18843;  114  miles  south  of  Cameron  Parish,  Louisiana. 

Garden  Banks  Area,  Bkx*  139.  Lease  OCS-G  17295,  123  miles  southeast  of  the 
nearest  coastline  off  Gah^eston  Island,  Texas. 

High  Island  Area;  East  Addition;  South  Extension;  Stocks  A-384,  A-378.  and  A- 
379;  Leases  OCS-G  3316.  13807,  and  13808;  110  miles  southeast  of  the  r>earest 
coastline  off  Galveston  Island,  Texas. 

Mobile  Area.  Bkx*  863.  Lease  OCS-G  5748,  18  mites  south  of  Mobite  County,  Ala- 
bama. ^  ,^ 

Mobite  Area.  Btock  914,  Lease  OCS-G  7846.  17  miles  south  of  Mobite  County,  Ate- 
bama. 

Eugene  Island  Area.  Bkx*  278.  Lease  OCS-G  3996.  50  mites  south  of  Terrebonne 
Parish,  Louisiana. 


Date 


10/16/97 
01/06/96 
11/20«7 
12A)1/97 
11/06/97 
01/07/98 
12/22/97 
11/26«7 

11/17/97 
12/01/97 

12/18/97 
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Activity/operator 


Seagull  Energy  CorporatKXi,  Structure  Re- 
moval dperatKXis.  SEA  No.  ES/SR  97- 
143. 
Forest  (X  Corporation,  Structure  Removal 
•         Operations.  SEA  No.  ES/SR  97-146A. 
.Chevron  U.S.A.  Production,  Co.,  Structure 
Removal  Operations.  SEA  Nos.  ES/SR 
97-155  arxl  97-156. 
Serieca  Resources  Corporation,  Structure 
Removal  Operations.  SEA  No.  ES/SR 
97-170. 
Sonat  Exploration  Company.  Structure  Re- 
moval Operations,  SEA  No.  ES/SR  97- 
177. 
Forcanergy,  Inc.,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  97-179. 
Seagull   Energy   E&P  Inc..   Structure  Re- 
moval Operations,  SEA  Nos.  ES/SR  97- 
180  ttirough  97-185. 
Houston  CM  &  Mineral  Corporation.  Struc- 
ture Removal  Operations,  SEA  Nos.  ES/ 
SR  97-188  and  97-189. 
Forest  Oil  Corporation,  Structure  Removal 

Operations.  SEA  No.  ES/SR  97-190. 
IP  Petroleum  Company,  Stnjcture  Rentoval 
Operations.  SEA  Nos.  ES/SR  97-191  & 
97-192 
Han-Houston  Oil  Company,  Structure  Re- 
moval Operations.  SEA  No.  ES/SR  98- 
001. 
Han-Houston  Oil  Company,  Structure  Re- 
moval Operations,  SEA  No.  ES/SR  9a- 
002. 
Burlington  Resources,  Structure  Removal 

Operations,  SEA  No.  ES/SR  98-004. 
Newftatd  Exploration  Company,  Structure 
Removal  Operations.   SEA  No.   ES/SR 
98-005. 
The  Houston  Exptoration  Company,  Struc- 
ture Removal  Operations,  SEA  No.  ES/ 
SR  98-006. 
Er>ergy  Resources  Technology,  Inc.,  Struc- 
ture Removal  Operations.  SEA  No.  ES/ 
SR9a-007. 


Location 


North  Padre  Island  Area,  Blocfc  A-72.  Lease  OCS-G  1 1213.  39  miles  east  of  Padre 
Island,  Texas. 

Vermilion  Area,  Block  275.  Lease  OCS-G  10678.  73  miles  from  the  Louisiana 

coastline. 
Bay  Marchand  Area,  Block  2;  South  Timbaher  Area,  Bkx*  23;  Leases  OCS  0386 

and  0369;  7  miles  south  of  the  Louisiarta  coastline. 

GaNeston  Area,  Bkx*  21 1.  Lease  OCS-Q  6094.  13  miles  south  of  the  Texas  coast- 
line. 

High  Island  Area.  Bk>ck  39.  Lease  OCS-G  4078.  17  miles  south  oi  the  Texas  coast- 
line. 

East  Cameron  Area.  Bkxk  300,  Lease  OCS-G  6643,  90  miles  south  of  the  Louisi- 
ana coastkrw. 

Eugene  Island  Area,  Bkxk  46,  Lease  OCS-G  3991,  14  miles  south  of  lt>eria  Parish 
Louisiana 

Gafvestpn  Area.  BkKks  330  and  349.  Leases  OCS-G  7251  and  13314.  25  miles 
from  the  Texas  coastline. 

Eugene  Island  Area.  Bkxk  53.  Lease  OCS  0479.  13  miles  southwest  of  St.  Mary 

Parish,  Louisiana. 
High  Island  Area,  Bkxk  108.  Lease  OCS-G  15776.  16  mies  southeast  of  Chambers 

County.  Texas. 

West  Cameron  Area.  Bkxk  342.  Lease  OCS-G  10576.  51  mites  south-southeast  of 
Cameron  Parish,  Louisiana. 

West  Cameron  Area,  Bkxk  359,  Lease  OCS-Q  14329.  54  miles  south-southwest  of 
Cameron  Pansh,  Louisiana. 

Brazos  Area.  Bkxk  435.  Lease  OCS-G  7219,  18  miles  southeast  of  Matagorda 
County,  Texas. 

Galveston  Area.  Bkxk  296.  Lease  OCS  0714.  30  mites  southeast  of  Galveston  Is- 
land, Texas. 

East  Cameron  Area,  Bkxk  44,  Lease  OCS-G  5022.  15  miles  south  of  Cameron 
Parish,  Louisiana. 

West  Cameron  Area,  Bkxk  277.  Lea^  OCS-G  4761.  65  miles  south  of  Cameron 
Parish,  Louisiana. 


Date 


1(V15/97 

11/07/97 
11/12/97 

12/18/97 

10^7/97 

12/19/97 
10/10/97 

01/21/98 

10/10/97 
10/10/97 

10C7/97 

10/21/97 

11/14/97 
12/15/97 

11/26/97 

12/15/97 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

»=0«  FURTHER  INFORMATION:  Public 

Information  Unit,  Information  Services 
Section.  Gulf  of  Mexico  OCS  Region. 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard.  New  Orleans. 
Louisiana  70123-2394.  Telephone  (504) 
736-2519. 

SUPPLEMENTARY  mFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 


significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  February  2. 1998. 
Chris  COynM. 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
[PR  Doc  98-2968  Filed  2-5-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

NPS  Franchiaa  Fae  Detannlnation 
Quidalinaa 

agency:  National  Park  Service.  Interior. 
ACTION:  Consideration  of  public 
comments  on  NPS  franchise  fee 
determination  guidelines. 

SUMMARY:  On  December  5.  1997,  the 
National  Park  Service  (NPS)  again 
published  for  public  comment  that 
portion  of  its  concession  management 
staff  manual  (NPS-48)  dealing  with 
guidelines  for  concession  contract 
franchise  fees.  Comments  were  invited 
on.  among  other  matters,  specific 
proposed  changes  in  concept  or  in 
detail,  for  dealing  with  concession 
contract  franchise  fees.  The  comment 
period  has  closed  and  NPS  has  duly 
considered  the  comments  received. 


EFFECTIVE  DATE:  February  6. 1998. 
FOR  FURTHER  MFOIMATION  CONTACT: 
Robert  Yearout.  Program  Manager. 
Concession  Program.  National  Park 
Service,  1849  C  Street.  NW, 
Washington.  DC  20240. 
SUPPLBMBfTARY  MFORMATKM:  The 

franchise  fee  guidelines  contained  in 
NPS-48  were  adopted  by  NPS  on 
December  31. 1986.  after  receipt  and 
consideration  of  public  comments 
pursuant  to  Fadeial  Rcgistar 
notification.  The  guidelines  were 
amended  on  July  20, 1995.  after 
cmsideration  of  public  comment 
pursuant  to  Faderal  Registar 
notification.  In  addition,  the  guidelines 
were  chuified  on  August  11. 1997.  after 
consideration  of  pubic  comment 
punuant  to  Fadmral  RegistBr 
notification.  NPS  is  presently 
considering  the  possibility  of 
significantly  revising  the  guidelines.  If  it 
chooses  to  do  so,  the  proposed  revisions 
will  be  made  available  for  public 
comment  through  Faderal  Register 
notification. 

Two  comments  were  received  in 
response  to  the  December  5. 1997. 
Federal  R«gistar  notice.  One  commenter 
expressed  concern  that  franchise  fee 
adjustments  made  as  part  of  a 
concession  contract  fee  reconsideration 
are  neither  easily  quantifiable  nor 
subject  to  any  "cap"  as  to  how  much  a 
fee  may  be  raised  as  a  result  of  the 
reconsideration.  The  commenter 
considers  that  franchise  fees  should  be 
quantifiable  for  the  term  of  a  contract. 
The  commenter  suggested  that  this 
would  allow  better  calculation  of 
prospective  financial  returns,  increase 
the  ability  to  obtain  financing,  and 
decrease  the  risk  of  bidding  to  obtain  a 
concession  contract.  Specifically,  the 
commenter  suggested  that  the  basis  for 
fee  adjustments  should  be  a  pre- 
determined formula  established  at  the 
outset  of  the  contract. 

NPS  considers  that  this  comment  has 
merit  in  some  respects.  However,  it 
notes  that  under  current  concession 
contract  provisions,  franchise  fees  may 
be  adjusted  upwards  or  downwards  as 
circumstances  warrant  during  the  term 
of  the  contract.  The  present  system, 
accordingly,  treats  the  concessioner  and 
the  Government  alike  with  respect  to 
franchise  fee  adjustments. 

The  conunenter  also  suggested  that  in 
analyzing  franchise  fees,  the  complete 
financial  history  of  the  operation  should 
be  considered.  NPS  notes  that  its 
current  guidelines  permit  analysis  of  as 
many  years  of  financial  history  as  is 
appropriate  and  that  during  a  franchise 
fee  consideration  the  concessioner  is 
likewise  able  to  provide  analysis  as  it 


sees  fit  with  respect  to  the  operation's 
financial  retimis  and  history. 

Finally,  the  commenter  noted  that, 
although,  in  theory,  the  NPS 
consideration  of  industry  ratios  would 
seem  equitable  in  analyzing  franchise 
fees,  published  statistics  in  this  regard 
are  not  readily  comparable  to  NPS 
concession  operaticms  in  light  of  their 
more  extensive  mix  of  fedlities  and 
services  and  other  factora  related  to 
operations  in  areas  of  the  national  park 
system.  In  addition,  the  commenter 
suggested  that  the  ratios  provided  in 
industry  statistics  have  such  a  wide 
swing  in  results  that  any  assignment  of 
ranking  would  be  purely  subjective  on 
the  part  of  NPS  in  attempting  to 
recommend  a  new  frandiise  fee.  NPS 
has  received  similar  criticisms  of  using 
published  industry  statistics  in 
franchise  fee  analysis  on  other 
occasions,  including  in  prior  responses 
to  Federal  Reguter  requests  for  public 
comment  on  NPS  franchise  fee 
guidelines. 

NPS  agrees  that  consideration  of 
publishml  industry  statistics  in  and  of 
itself  would  not  be  an  appropriate 
means  to  establish  a  franchise  fee. 
However,  the  NPS  guidelines  only 
contemplate  consideration  of  published 
statistics  as  one  starting  point  for 
franchise  fee  analysis.  The  guidelines 
call  for  analysis  of  such  statistics  to 
accoimt  for  differences  between  the 
general  industry  and  the  particular 
circumstances  of  the  concession 
operation  in  question.  In  addition, 
industry  statistics  as  part  of  a  franchise 
fee  reconsideration  process  are  shared 
with  the  concessioner  which  may 
dispute  their  validity  and  provide 
alternative  statistics.  A  decision  on  an 
adjusted  franchise  fee  is  made  on  the 
basis  of  all  the  information  developed 
during  the  reconsideration  process, 
including  discussions  with  the 
concessioner.  In  addition,  if  NPS  and 
the  concessioner  cannot  agree  on  an 
adjustment  to  the  franchise  fee.  up  or 
down  as  the  case  may  be.  the 
concessioner  is  entitled  to  request 
advisory  arbitration  on  the  issue  and  a 
final  decision  from  the  Secretary  of  the 
Interior  based  upon  the  entire  record  of 
the  matter  and  the  views  of  the 
arbitration  panel.  In  short.  NPS 
appreciates  that  published  statistics 
cannot  be  the  exclusive  means  of 
analyzing  franchise  fees  and  that  they 
have  shortcomings  which  must  be  taken 
into  account.  Nonetheless.  NPS 
considers  it  appropriate  to  use 
published  statistics,  with  appropriate 
adjustment  and  consideration  of  their 
limitations,  as  a  franchise  fee  analytical 
tool. 


The  other  comment  received  was 
concerned  that  NPS  should  permit 
public  comment  on  the  specifics  of  its 
proposed  changes  to  its  franchise  fee 
guidelines.  This  NPS  intends  to  do 
through  Federal  Regiater  notification  if 
significant  changes  are  proposed. 

Having  considered  the  comments 
received,  and  similar  comments 
received  in  response  to  past  Federal 
Register  notification.  NPS  believes  that 
its  present  franchise  fee  guidelines  are 
adequate  and  hereby  re-adopts  them  to 
the  extent  legally  necessary.  However, 
NPS  does  consider  that  there  may  be 
other  and  perhaps  better  ways  to  deal 
with  concession  contract  franchise  fees 
and  may  suggest  significant  revisions  to 
the  present  guidelines  in  the  near 
future.  If  this  occiu^.  further  public 
comment  will  be  invited  on  the 
revisions  and  the  comments  received  in 
response  to  the  December  5, 1997, 
notice  and  prior  notices  will  be  taken 
into  due  account  as  well  in  reaching  a 
final  decision  on  any  proposed 
revisions. 

Dated:  January  23, 1998. 
\yeiHlelin  M.  Mann. 
Acting  Concession  Proffnm  Manager. 
[FR  Doc.  9a-2977  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impect  Statement  and 
Conduct  a  Public  Tour  and  Meetlnga 
Initiating  a  General  Management  Plan 
Amendment  for  the  Qraen  Spring  Unit 
of  Colonial  National  Hiatorical  Park 

AGB4CY:  National  Park  Service.  Interior. 

ACTION:  Notice  of  public  tour  and 
meetings  and  notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement. 


SUMMARY:  This  notice  announces 
upcoming  public  scoping  meetings  and 
a  site  tour  initiating  a  General 
Management  Plan  Amendment  for  the 
Green  Spring  unit  of  Colonial  National 
Historic  Park  and  the  intent  to  publish 
an  Environmental  Impact  Statement  in 
association  with  the  General 
Management  Plan  Amendment. 

Public  Tour 

Date  and  Time:  Sunday.  February  22. 
1998  from  2  to  4  PM. 

Address:  Meet  at  Jamestown  Visitor 
Center  on  Jamestown  Island,  1368 
Colonial  Parkway.  Jamestown.  VA 
23081. 
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Public  Meatingi 

Dates  and  Times:  Friday.  February  27. 
1998  from  2-4  PM  and  Saturday 
February  28, 1998  from  10-2  noon 

Address:  Same  as  above. 

The  purpose  of  the  tour  and  meetings 
is  to  describe  the  general  management 
planning  effort  beginning  for  Green 
Spring,  a  unit  of  Colonial  National 
Historical  Park,  and  to  solicit  public 
input  about  its  future  management.  The 
agenda  for  the  meetings  consists  of  an 
overview  of  the  project,  a  review  of 
possible  conceptual  approaches  to  site 
management,  and  an  open  discussion  of 
citizen  concerns. 

We  encourage  all  who  have  an 
interest  in  Green  Spring's  future  to 
attend  or  to  contact  the  park 
superintendent  by  letter,  telephone  or  e- 
mail.  Minutes  of  the  meetings  will  be 
available  for  public  review  four  weeks 
after  the  meeting  at  the  Visitor  Center. 
FOA  FURTHER  MFOfMATION  CONTACT: 
Superintendent.  Colonial  National 
Historical  Park.  Post  Office  Box  210. 
Yorktown.  Virginia  23690,  (757)  898- 
3400. 

Dated:  ianuary  30. 1998. 
Kalky  ScUegBl, 

Proiect  Manager.  Philadelphia  Support 
Office.  Stewardship  and  Partnerships  Team. 

[FR  Doc.  9»-2978  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Dataarara  Watar  Gap  National 
naciaatlon  Area  Parkwida  Trail  Plan 
Open  Houaa  and  Intent  To  Put>liah  an 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  open  house  and  notice 
of  intent  to  publish  Environmental 
bnpact  Statement. 

SUMMARY:  This  notice  announces  an 
upcoming  open  house  for  the  Delaware 
Water  Gap  National  Recreation  Area 
Parkwide  Trail  Plan  and  the  intent  to 
publish  an  environmental  impact 
statement  in  association  with  the  trail 
plan. 

Open  House  Date  and  Time:  Friday, 
February  27, 1998  from  3^:30  p.m. 

Address:  Bushkill  School,  Church 
Lane.  Bushkill.  PA  18324. 

The  purpose  of  the  open  house  is  to 
describe  the  park  trail  planning  effort  at 
Delaware  Water  Gap  National 
Recreation  Area  and  to  gain  public 
input  relating  to  the  future  designation 
of  a  parkwide  trail  system.  The  agenda 
for  the  open  house  consists  of  an 
informal  overview  of  the  project. 


Qtizens  are  encouraged  to  arrive  at  any 
time  between  3  and  7:30  pm  to  engage 
in  an  open  discussion. 

We  encourage  all  who  have  an 
interest  in  the  park's  future  trail  system 
to  attend  or  contact  the  park 
Superintendent  by  letter  or  telephone. 
Minutes  of  the  meeting  will  be  available 
for  public  review  four  weeks  after  the 
open  house  at  Bushkill  School. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Helen  Mahan  Forester,  Community 
Planner,  National  Park  Service,  U.S. 
Custom  House,  200  Chestnut  St.. 
Philadelphia,  PA  19106,  215/597-6483. 

Dated:  )anuary  26, 1998. 
BobKirby, 
Acting  Superintendent 

CoograHional  Listiiig  for  Delaware  Watar 
GapNRA 

Honorable  Frank  Lautenberg,  U.S.  Senate, 

SH-506  Hart  Senate  Office  Building, 

Washington,  DC  20510-3002 
Honorable  Robert  G.  Torricelli.  U.S.  Senate, 

Washington.  DC  20510-3001 
Honorable  Richard  Santonun,  U.S.  Senate, 

SR  120  Senate  Russell  Office  Bldg.; 

Washington.  D.C  20510 
Honorable  Arlen  Specter,  U.S.  Senate.  SH- 

530  Hart  Senate  Office  Bldg..  Washington, 

DC  20510-3802 
Honorable  Paul  McHale,  U.S.  House  of 

Representatives,  511  Cannon  House  Office 

Bldg..  Washington.  DC  20515-3815 
Honorable  Joseph  McDade,  U.S.  House  of 

Representatives.  2370  Raybum  House 

Office  Bldg..  Washington.  DC  20515-3810 
Honorable  Margaret  Roukema,  U.S.  House  of 

Representatives,  2244  Raybum  House 

Office  Bldg.,  Washington.  D.C  20515-3005 
Honorable  Tom  Ridge,  State  Capitol, 

Harrisburg.  PA  17120 
Honorable  Christine  Whitman.  State  House, 

Trenton.  N)  08625 

[FR  Doc.  98-2979  Filed  2-5-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Propoaed  Central  Valley  Project 
Improvement  Act  (CVPIA)  Interim  Land 
Retirement  Program,  Central  Valley 
Project  (CVP).  Caltfomia 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  intent  to  prepare  a 
programmatic  environmental 
assessment  and  notice  of  scoping 
meetings. 

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA),  and  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  1506.6),  the  Bureau  of  Reclamation 
(Reclamation)  announces  the  intent  to 


prepare  a  Programmatic  Environmental 
Assessment  (EA)  for  the  proposed 
CVPIA  Interim  Land  Retirement 
Program.  The  proposed  action  supports 
implementation  of  section  3408(h)  of 
the  CVPIA,  Pub.  L.  102-575,  which 
authorized  the  Land  Retirement 
Program,  based  on  recommendations 
contained  in  the  final  report  o/the  San 
Joaquin  Valley  Drainage  Program 
(SJVI^,  September  1990). 

The  purpose  of  the  proposed  action  is 
to  identify  potential  impacts  to  the 
environment  from  the  permanent 
retirement  of  land  and  the  disposition  of 
any  water  allocation  that  may  be 
acquired  under  this  program. 
Disposition  of  water  may  include  out-of- 
district  transfers,  primarily  for 
environmental  purposes,  or  the  water 
may  stay  within  a  district  to  be  used  to 
establish  vegetation  for  the  purposes  of 
wildlife  habitat  enhancement  and 
drainage  reduction,  or  the  water  may  be 
reallocated  among  the  district's  water 
users  as  supplemental  water.  Regardless 
of  where  the  water  is  to  be  used  or  for 
what  purpose,  the  water  may  not  be 
applied  to  lands  where  it  will  contribute 
to  drainage  problems,  as  set  forth  in  the 
interim  program  guidelines  (revised  11/ 
'97).  The  need  of  the  proposed  action  is 
to  reduce  subsurface  drainage  and 
restore  wildlife  habitat  values  in  the  San 
Joaquin  Valley.  The  action  complements 
the  U.S.  Fish  and  Wildlife  Service  Draft 
Recovery  Plan  for  Upland  Species  of  the 
San  Joaquin  Valley,  California,  1997. 

The  chief  area  of  concern  is  the 
western  side  of  the  San  Joaquin  Valley 
from  the  Sacramento-San  Joaquin  Delta 
on  the  north  to  the  Tehachapi 
Mountains  south  of  Bakersfield, 
CaUfomia.  The  Proposed  Action  will 
focus  on  the  federal  CVP  service  area 
within  this  region. 

DATES:  Public  scoping  meetings  to 
receive  oral  and  written  comments  will 
be  held  on  the  following  dates: 

•  Tuesday,  February  24, 1998,  from 
7:00  to  9:00  p.m.,  Delano,  California. 

•  Wednesday,  February  25, 1998, 
from  2:00  to  4:00  p.m.  and  7:00  to  9:00 
p.m.  Fresno,  California. 

•  Thursday,  February  26, 1998,  from 
7:00  to  9:00  p.m.,  Santa  Nella, 
California. 

Written  comments  on  the  project 
scope  should  be  sent  to  Reclamation  by 
March  18, 1998.  Comments  received 
after  this  date  will  be  considered,  but 
will  not  be  included  in  the  resulting 
scoping  report. 

ADDRESSES:  Public  scoping  meetings 
will  be  held  at  the  following  locations: 

•  The  Fruit  Tree,  2343  Gerard  Street, 
Delano,  California  93215,  telephone 
(805) 725-9532. 
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•  The  Fremo  Holiday  Inn  Airport, 
5090  East  Clinton  Avenue,  Fresno, 
California  93727.  telephcme  (209)  252- 
3611. 

•  Anderson's  Pea  Soup,  12411  North 
Howard  Street,  Santa  Nella,  California 
95322.  telephone  (209)  826-1685. 

Written  comments  on  the  project 
scope  should  be  sent  to  Mr.  Robert  May, 
Program  Manager,  South-Central 
California  Area  Office,  Bureau  of 
Reclamation,  2666  N.  Grove  Industrial 
Drive,  Fresno.  CA  93727-1551. 

FOR  FURTHER  INFOnMATKSN,  CONTACT:  Mr. 
May,  telephone  (209)  487-5137.  fax 
(209)  487-5130. 

SUPPiaCNTARY  information:  A 
comprehensive  study  of  agricultural 
drainage  and  drainage-related  problems 
on  the  west  side  of  the  San  Joaquin 
Valley  resulted  in  the  management  plan 
presented  in  the  SJVDP  final  report,  an 
interagency  study,  published  in  1990. 
This  report  found  that  the  conditions 
associated  with  irrigation  and 
agricultural  drainage  in  the  San  Joaquin 
Valley  are  not  new,  as  inadequate 
drainage  and  accumulation  of  salts  have 
been  persistent  problems  in  parts  of  the 
valley  for  more  than  a  century,  making 
some  cultivated  lands  unusable  as  far 
back  as  the  I880's.  Widespread  acreages 
of  grain,  first  planted  on  the  western 
side  of  the  valley  in  the  1870's,  were 
irrigated  with  water  bom  the  San 
Joaquin  and  Kings  rivers.  This  type  of 
farming  spread  until,  by  the  1890's,  the 
rivers'  natural  flows  were  no  longer 
adequate  to  meet  the  growing 
agricultural  demand  for  water.  Poor 
natural  drainage  conditions,  coupled 
with  rising  groimdwater  levels  and 
increasing  soil  salinity,  meant  that  land 
had  to  be  removed  from  production  and 
some  farms  ultimately  abandcmed. 

The  development  of  irrigated 
agriculture  in  the  San  Joaquin  Valley 
since  1900  resulted  mainly  bom  the 
improvements  in  pump  technology. 
These  improvements  led  to  the 
development  of  large  pumps  that  could 
lift  water  hundreds  of  feet  from  below 
ground.  In  time,  heavy  pumping 
triggered  severe  groundwater  overdraft 
because  more  water  was  being  extracted 
than  was  being  replaced  naturally. 
Oound  water  levels  and  hydrauUc 
pressure  CbU  rapidly  and  widespread 
land  subsidence,  or  collapse  of  the  soil's 
structure,  began  to  occur.  Subsidence 
results  in  an  imeven  land  stuface  which 
can  alter  drainage  patterns  and  may 
severely  damage  roads,  buildings,  or 
other  structures.  In  western  Fresno 
County  some  areas  have  subsided  more 
than  30  fiset.  By  the  late  1950's, 
estimated  ovenliafl  in  Kern  Coxmty 


alone  had  reached  750,000  acre-feet  per 
year. 

Initial  facilities  of  the  fedmal  Central 
Valley  "ftoject  transported  water  bom 
northern  California  through  the 
Sacramento-San  Joaquin  Delta  region 
via  the  Delta-Mendota  Canal  in  1951  to 
irrigate  600,000  acres  of  land  in  the 
northern  part  of  the  San  Joaquin  Valley. 
This  water  primarily  replaced  and 
supplemented  San  Joaquin  River  water 
that  was  diverted  at  Friant  Dam  and  sent 
to  the  southern  end  of  the  east  side  of 
the  San  Joaquin  Valley. 

The  CVP's  San  Luis  Unit  and  the  State 
Water  Project,  each  authorized  in  1960, 
began  delivering  Northern  California 
water  to  agricultural  lands  on  the  west 
side  of  the  southern  San  Joaquin  Valley 
in  1968.  Together  these  facilities 
provide  water  to  irrigate  1  million  acres. 
Authorization  of  the  San  Luis  Unit  also 
mandated  construction  of  an  Interceptor 
drain  known  as  the  San  Luis  Drain,  to 
collect  irrigation  drainage  water  from  its 
service  area  and  carry  it  to  the 
Sacramento-San  Joaquin  River  Delta  for 
disposal.  Reclamation's  1955  feasibility 
report  for  the  San  Luis  Unit  described 
the  drain  as  an  earthen  ditch  that  would 
drain  96,000  acres.  By  1962, 
Reclamation's  studies  had  shown  the 
need  to  build  a  concrete-lined  canal  to 
drain  300,000  acres.  In  1964,  plans 
added  a  regulating  reservoir  to 
temporarily  retain  drainage  water.  A 
decision  was  made  in  the  mid-1970's  to 
use  the  reservoir  to  store  and  evaporate 
drainage  water  until  the  drainage  canal 
to  the  Delta  could  be  completed. 

Reclamation  began  construction  of  the 
San  Luis  Drain  in  1968,  and  by  1975 
had  completed  85  miles  of  the  main 
drain,  120  miles  of  collector  drains,  and 
the  first  phase  of  the  regulating  reservoir 
(Kesterson).  In  1970,  Kesterson 
Reservoir  became  part  of  a  new  national 
wildlife  refuge  managed  jointly  by 
Reclamation  and  the  U.S.  Fish  & 
WildUfe  Service  (USFWS).  Federal 
budget  constraints  and  growing 
environmental  concerns  about  releasing 
irrigation  drainage  water  into  the  Delta 
halted  work  on  tihe  reservoir  and  the 
drain. 

In  1975,  Reclamation,  the  California 
Department  of  Water  Resources  and  the 
State  Water  Resources  Control  Board 
formed  the  San  Joaquin  Valley 
Interagency  Drainage  Program  to  find  a 
solution  to  the  valley's  drainage 
problem  that  would  be  economically, 
environmentally,  and  politically 
acceptable.  The  group's 
recommendation  was  to  complete  the 
drain  to  a  disdiarge  point  in  the  Delta, 
near  Chipp's  Island.  In  1981, 
Reclamation  began  a  special  study  to 
fulfill  requirements  for  a  dischai<ge 


permit  frx>m  the  State  Water  Resources 
Control  Board. 

The  1983  discovery  of  deformities  and 
deaths  of  aquatic  birds  at  Kesterson 
Reservoir  altered  the  perception  of 
drainage  problems  on  the  west  side  of 
the  valley.  Selenium  poisoning  was 
determined  to  be  the  probable  culprit.  In 
1985,  the  Secretary  of  the  Interior 
ordered  that  the  discharge  of  drainage 
water  to  Kesterson  be  halted  and  the 
feeder  drains  closed.  In  1986  Kesterson 
Reservoir  was  closed  and  the  vegetation 
plowed  under.  Contamination  problems 
similar  to  those  identified  at  Kesterson 
are  now  appearing  in  other  parts  of  the 
Valley,  such  as  the  Tulare  Basin,  which 
receives  irrigation  water  from  the  State 
Water  Project. 

In  1984  the  SJVDP  was  established  as 
a  joint  Federal  and  State  effort  to 
investigate  drainage  and  drainage- 
related  problems  and  to  identify 
possible  solutions.  The  potential 
solutions  were  published  in  the 
program's  September  1990  report.  Due 
to  environmental  and  political  concerns, 
the  report  assiunes  that  an  out-of-valley 
solution,  or  completion  of  the  San  Luis 
Drain  to  the  Delta  would  not  be  possible 
in  the  near  future. 

The  concept  behind  land  retirement  is 
to  stop  irrigating  lands  with  poor 
drainage  and  shallow  groundwater  high 
in  concentrations  of  selenium,  as  a 
ineans  of  lowering  the  water  table. 
Hydrologic  studies  have  shown  that  if 
large  blodcs  of  land  (+/  -  5,000  acres) 
were  retired  from  irrigation,  then  the 
water  tabfe  beneath  those  lands  would 

drop. 

TTie  SJVDP  final  report  recommended 
permanent  retirement  of  75,000  acres  of 
irrigated  lands  that  are  characterized  by 
low  productivity,  poor  drainage,  and 
high  selenium  concentration  in  shallow 
groundwater.  Land  retirement  will  cease 
irrigation  on  these  selected  lands  as  a 
means  to  reduce  subsurface  drainage 
problems.  Additionally,  retired  lands 
will  be  rehabihtated  to  provide  wildlife 
habitat.  The  chief  area  of  concern  is  the 
western  side  of  the  San  Joaquin  Valley 
from  the  Sacramento-San  Joaquin  Delta 
on  the  north  to  the  Tehachapi 
Mountains  south  of  Bakersfield, 
California.  The  Proposed  Action  will 
focus  on  the  federal  CVP  service  area 
within  this  region. 

Land  Retirement  Team 

With  the  passage  of  the  CVPIA  in 
October  1992,  Reclamation's  Central 
Valley  Water  Project's  (CVP)  mission 
was  changed  to  modify  water  flows  to 
better  support  the  needs  of  fish  and 
wildlife  throughout  the  project  area. 
With  the  development  of  modem 
agriciilture,  railroads,  and  the  highway 
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system,  tlie  face  of  California's 
landscape  was  changed  forever,  and 
over  time  the  majority  of  the  San 
Joaquin  Valley's  natiiral  habitats  have 
been  converted  to  agricultural  or  urban 
uses. 

Reclamation,  a  Department  of  the 
Interior  agency,  has  responsibility  for 
management  of  the  CVP.  In  order  to 
implement  the  provisions  of  the  CVPIA 
as  the  people  had  intended. 
Reclamation  needed  the  help  of  its  sister 
agencies,  the  USFWS.  and  the  Bureau  of 
Land  Management  (BLM).  These  three 
agencies  share  the  mission  to  protect 
and  enhance  the  nation's  natural 
resources  for  the  continuing  benefit  of 
the  American  people.  In  particular,  the 
USFWS  and  the  BLM  will  act  as  the 
land  managers  for  lands  acquired  under 
the  land  retirement  program. 
Representatives  from  these  three 
agencies  make  up  the  land  retirement 
team  and  will  work  in  partnership  to 
accomplish  the  goals  of  the  program. 

Eligibtlity 

Lands  eligible  for  participation  in  the 
Land  Retirement  Program  are  those  that 
receive  CVP  water  under  a  contract 
executed  with  the  United  States,  and  are 
offered  by  willing  sellers.  Reclamation 
will  not  use  condemnation  to  acquire 
land  or  other  property  interests. 

Program  Goals 

The  goals  of  the  program  are  to: 

•  Provide  drainage  source  reduction. 

•  Enhance  fish  &  wildhfe  habitat. 

•  Acquire  water  for  other  piOposes  of 
the  Act. 

PolBBtial  laaues 

It  is  anticipated  that  there  may  be 
some  eCfect  on  local  governments  in  the 
form  of  a  loss  to  the  tax  base  due  to 
lands  moving  from  private  ownership  to 
the  tax-exempt  Federal  ownership 
status.  There  may  be  impacts  to  the 
local  economy  by  taking  irrigated 
agricultural  lands  out  of  production. 
There  is  some  concern  thiat  the  change 
in  land  uae  may  result  in  soil 
degradation  or  increasing  the  salt 
content  of  the  soil.  Additional  potential 
issues  may  arise,  depending  upon 
whether  acquired  water  remains  in  the 
water  district  or  is  transferred  out-of- 
district.  Land  retirement  may  have  an 
effect  on  present  and  future  available 
water  supplies.  Additionally,  it  is 
anticipated  that  there  will  be  benefits  to 
wildlife  from  the  change  in  land  use  on 
the  acquired  (>arcels. 

Federal.  State  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
participate'in  the  scoping  process  for 
the  EA  to  determine  the  range  of  issues 
and  alternatives  to  be  addrMsed. 


Dated:  February  2. 1998. 

William  Luce. 

Ana  Manager,  South-Central  California  Area 
Office.  *■ 

(FR  Doc.  98-2971  Filed  2-5-98;  8:45  ami 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  KHeeting 

Time  and  date:  8:30  ajn.  to  4:30  p.m. 
on  Monday,  February  23, 1998  and  8:00 
a.m.  to  12  noon  on  Tuesday,  February 
24, 1998. 

Place:  Key  Bridge  Marriott  Hotel, 
1401  Lee  Highway,  Arlington,  Virginia 
22209. 

Status:  Open. 

Matters  to  be  Considered:  Review  of 
Amendments  to  Bylaws;  Updates  on 
Strategic  Planning.  Sex  Offender  Issues, 
Use  of  Video  Technology  for  Training 
and  Information  Dissemination, 
Interstate  Compact  Issues:  and  Program 
Division  Reports  and  Issues. 

Contact  Person  for  More  Information: 
Larry  Solomon,  Deputy  Director,  (202) 
307-3106,  ext.  155. 
Mofns  L.  HugpeSy 
Director. 
[FR  Doc.  98-3049  Filed  2-S-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  end  Training 
Administration 

[TA-W-33,9M  and  NAFTA-01M4] 

Ctismpion  Aviation  Products, 
WeaHierty,  Pennsylvania:  Negative 
Datarmination  Regarding  Application 
for  Reconsidefation 

By  application  dated  January  6, 1998, 
the  company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA)  and  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA),  applicable  to  workers 
and  former  workers  of  the  »ibject  firm. 
The  denial  notices  applicable  to  workers 
of  the  subject  firm  located  in  Weatherly, 
Pennsylvania,  were  signed  on  December 
11. 1997.  The  TAA  and  NAFTA-TAA 
decisions  were  published  in  the  Federal 
Regiater  cm  January  6. 1998  (63  FR  577) 
and  (63  FH  576),  respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 


(1)  If  it  appears  on  the  basis  of  fects 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  of  Champion  Aviation  Products 
Division  of  Cooper  Industries, 
Weatherly,  Pennsylvania,  producing 
aircraft  displays  and  aircraft  power 
supplies  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  throu^  a  survey  of  the 
worker  firm's  ciistomers.  None  of  the 
Champion  Aviation  Products'  customers 
reported  increased  import  purchases 
while  decreasing  purchases  firom 
Champion's  Weatherly  plant.  A  survey 
of  firms  to  whom  the  subject  firm 
submitted  competitive  bids  revealed 
that  those  bids  were  awarded 
domestically. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met.  There  were  no 
company  imports  of  aircraft  displays 
and  airoaft  poWbr  supplies  fit>m 
Mexico  or  Canada,  nor  was  there  a  shift 
in  production  from  the  workere'  firm  to 
Mmico  or  Canada.  A  survey  of  the 
major  declining  customers  of  Champion 
showed  that  none  of  the  respondents 
purchased  imports  of  aircraft  displays  or 
power  supplies  fit>m  Mexico  or  Canada. 
A  survey  of  firms  to  whom  the  subject 
firm  submitted  competitive  bids 
revealed  that  those  Uds  were  awarded 
domestically. 

In  support  of  their  application  for 
reconsideration,  the  company  asserts 
that  one  of  their  lost  ixxitract  bids  was 
awarded  to  a  foreign  supplier.  Review  of 
this  information  shows  that  firm 
soliciting  bids  was  a  foreign  company 
not  a  domestic  operation.  The 
Department  does  not  survey  foreign 
firms,  including  those  located  in  Mexico 
or  Canada.  The  Department  must 
examine  sales  to  U.S  customers,  and  in 
this  case,  competitive  bids  offisred  by 
U.S.  companies.  Sales  to  customers 
outside  of  the  United  States  would  be 
considered  to  be  for  the  export  market. 
A  loss  of  export  market  business  cannot 


be  considered  a  basis  for  worker  group 
certification. 

The  company  also  contends  that  some 
work  performed  at  the  Weatherly  plant 
was  shifted  to  the  parent  company's 
Sparta,  Tennessee  facility,  wMch  in  turn 
has  shifted  some  of  their  production  to 
Mexico.  The  Department's  records  show 
that  a  NAFTA-TAA  petition  was  never 
filed  on  behalf  of  the  Cooper  Industries 
workers  in  Sparta,  Tennessee. 
Consequently,  the  shift  in  production 
ft«m  Weatherly,  Pennsylvania  to  Sparta, 
Tennessee  does  not  merit  a  NAFTA- 
TAA  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
fects  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC  this  27th  day  of 
January  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-2916  Filed  2-5-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Woriter  Adjustment 
Assistance  and  NAFTA  Transitional 
Adiustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  woricers  (TA-W)  issued 
during  the  period  of  January,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 


appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-33.888:  Crown  Pacific 

Remanufacturing.  Redmond,  OR 
TA-W-33,932:  Racal  Datacom.  Inc.. 

Sunrise,  FL 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33.962:  Fonda  Group.  Three 

Rivers.  MI 
Production  of  paper  plates  and  bowles 
at  the  subject  plant  was  transferred 
domestically  during  the  relevant  period. 
TA-W-33.992:  Claridge  Products  &■ 

Equipment,  Inc.,  Harrison.  AH 
TA-W-33,965:  Tri  Americas,  Inc.,  El 

Paso,  TX 
TA-W-34,001;  Warren  Petroleum  Div., 

ofNGC  Corp.,  Santana,  KS 

(jayhawk  Plant) 
TA-W-33,972;  Bemis  Co.,  Inc..  Banner 

packaging  Div.  Shelbyville  &■ 

Murfreesboro,  TN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-33,989:  Allegheny  Ludlum  Corp.; 
Leechburg.  PA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33,865:  Dlubak  Corp.,  Glass  Div., 
Freeport,  PA 

A  corporate  decision  was  made  to 
cease  the  Glass  Division  production  and 
transfer  it  to  another  domestic  facility. 
TA-W-33,878:  Cabot  Oil  and  Gas  Corp.. 
The  Carlton  District,  Carlton,  PA 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  ftireat  thereof,  and  the 
absolute  decline  in  sales  or  production. 


Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certification  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34,082  &  A;  BMP,  Pennsauken, 

Nf  and  Cinnaminson,  NJ:  December 

2.  1996. 
All  workers  engaged  in  employment 
related  to  the  production  of 
remanufactured  auto  components  who 
became  totally  or  partially  separated 
bom  employment  on  or  after  December 
2, 1996  are  eligible  to  apply  for  trade 
adjustment  assistance. 
TA-W-34,059;  Alcoa  Fujikura,  LTD, 

Campbellsburg.  KY:  November  18. 

1996. 
TA-W-33.875:  Visy  Paper  Co  (Formerly 

Menominee  Paper),  Menominee,  MI: 

September  21.  1996. 
TA-W-34,026  &  A,  B.  Lukins  Steel  Co., 

Stainless  Steel  Group,  Washington, 

PA,  Houston,  PA  and  Massillon, 

OH:  November  6,  1996. 
TA-W-33,967:  Fedco  Automotive 

Components  Co.,  Inc.,  Buffalo,  NY: 

October  23,  1996. 
TA-W-34,003;  Umbro  North  America. 

Faiibluff,  North  Carolina:  October 

28,  1996. 
TA-W-34,119;  American  Trouser,  Inc.. 

Houston,  MS:  December  15,  1996. 
TA-W-34,024:  Columbia  Footwear 

Corp..  Hazleton,  FA:  January  24, 

1998. 
TA-W-34.094;  W.R.  Grace  and 

Company-Conn.,  Grace 

Construction  Products,  Beltsville, 

MD:  December  2,  1996. 
TA-W-33,955;  Koh-I-Noor,  Inc., 

Bloomsburg,  NJ:  August  31,  1997. 
TA-W-33,922:  Anitec  Image  Corp.. 

Binghamton,  NY:  December  14, 

1997. 
T A-W-33, 983;  Standard  Keil/Tap-Rite 

LLC,  Allenwood,  NJ:  October  31, 

1996. 
TA-W-34,081;  Kemet  Electronics  Corp., 

Shelby,  NC 
All  workers  of  Kemet  Electronics 
Corp.,  Shelby,  NC  including  leased 
workers  of  Personnel  Services 
Unlimited  Manpower  Temporary 
Services,  Shelby,  NC  who  t)ecame 
totally  or  partially  separated  from 
employment  on  or  after  November  24, 
1996  are  eligible  to  apply  for  trade 
adjustment  assistance. 
TA~W-34,11 7;  Shape  Video  Division. 

Kennebunk,  ME:  December  11,1996 
TA-W-34,1 1 7 A;  Shape  Midwest 

Division,  Northbrook,  IL:  December 

16. 1996. 
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Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January. 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proporation  or  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  firom  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  finn  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  fitim  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Oetenninatioiu  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fit)m 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  &t)m 
the  subiect  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFT-TAA-02038;  Racal  Datacom. 

Inc..  Sunrise.  FL 
NAFTA-TAA-02002:  Warren 

Petroleum.  Div.  ofNGCCorp.. 

Santana.  KS  (Jayhawk  Plant) 
NAFTA-TAA-01993  &■  A:  Bemis  Co.. 

Inc..  Banner  Packaging  Div.. 

Shelbyville  and  Murfreesboro.  TN 
NAFTA-TAA-02045:  Standard-Keil/ 

Tap-Rite.  LLC.  AUenwood.  NJ 
NAFTA-TAA-02024;  Tri  Americas.  Inc.. 

El  Paso.  TX 


NAFTA-TAA-Cl  783;  K6-K  Farms.. 
Florida  City.  FL 

NAFTA-TAA-01975:  Lehigh  Furniture 
Co..  Marianna.  FL 

NAFTA-TAA-02000;  Jetricks  Corp.. 
Selmer.  TN 

In  the  folloMring  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-01939:  Cabot  Oil  &■  Gas 
Corp..  The  Carlton  District.  Carlton, 
PA 

The  investigation  revealed  that 
criteria  (1)  and  (4)  have  not  been  met. 
A  significant  number  of  proportion  of 
the  workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  form  or 
appropriate  subdivision  thereof)  have 
not  beKX)me  totally  or  partially  separated 
from  employment.  There  has  not  been  a 
shift  in  production  by  workers'  firm  or    ' 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

AffinnatiTe  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02027;  Kemet  Electronics 
Corp.,  Shelby,  NC  Including  Leased 
Workers  of  Personnel  Services 
Unlimited  and  Manpower 
Temporary  Services,  Shelby.  NC: 
November  13.  1996. 

NAFTA-TAA-02080:  Visy  Paper. 
Formerty  Menominee  Paper  Co., 
Menominee.  MI:  December  16, 
1996. 

NAFTA-TAA-02123:  W.R.  Grace  and 
Company-Conn..  Grace 
Construction  Products.  Beltsville, 
MD:  December  2.  1996. 

NAFTA-TAA-02026;  Jam  Enterprises. 
El  Paso.  TX:  November  4.  1996. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  January  21, 1998. 
Grant  D.  Beak. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-2917  Filed  2-5-98:  8:45  am) 
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DEPARTMENT  OF  LABOR 

EmployRMnt  and  Training 
Administration 

n'A-w-34.06q 

Aquariua  FumHura  Manufacturing,  El 
Paao,  TX;  Tarmination  of  Invastigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  1, 1997  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Aquarius 
Furniture  Manufacturing,  El  Paso, 
Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
January  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-2919  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 


[TA-W-34,060] 

Baztlax  USA,  QainasvNIa,  TX; 
Tarmination  of  Invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  1. 1997  in 
response  to  a  worker  petition  which  was 
fileid  on  behalf  of  workers  at  Bazflex 
USA,  Gainesville,  Texas. 

This  case  is  being  terminated  because 
the  petitioner  who  filed  the  petition  on 
behalf  of  the  workers  is  not  a  company 
representative  or  workers' 
representative.  Section  221(a)  of  the  Act 
specifies  that  the  petition  be  filed  by  a 
group  of  workers  or  by  the  certified  or 
recognized  imion  or  other  duly 
authorized  representative. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  27th  day  of 
January  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-2913  Filed  2-5-98:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employn>ant  and  Training 
Administration 

[TA-^-33.810] 

Lanzing  Rbara  Corp..  Lowland,  TN; 
Dismissal  of  Application  for 
Raconaidaration 

Pursuant  to  29  CFR  90.18(c)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Lenzing  Fibers  Coiporation,  Lowland, 
Tennessee.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-33,810:  Lenzing  Fibers.  Lowland. 
Tennessee  (December  29, 1997) 

Signed  at  Washington.  DC,  this  28th  day  of 
January,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-2911  Filed  2-5-98;  8:45  am) 
anjjNQ  OOOE  4si»-ao-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training  - 

Administration 

nrA-w-33,«2q 

Micro  Stamping  Corp..  Somarsat.  NJ; 
Tarmination  of  Invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  27, 1997  in 
response  to  a  worker  petition  which  was 
file  on  October  27, 1997  on  behalf  of 
workers  at  Micro  Stamping,  Somerset, 
New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  21st  day  of 
January,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  or  Trade  Adjustment 
Assistarxe. 

(FR  Doc  98-2920  Filed  2-5-98;  8:45  ami 
MLLMQ  OOOE  4S10-M-M 


DEPARTMENT  OF  LABOR 

Employment  arKl  Training 
Administration 


[TA-W-32.881] 

National  Food  Products  Limited. 
Reading,  PA;  Negative  Determination 
on  Raconaideratlon 

On  February  4, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  evidence  that  the 
Department's  survey  of  customers  of 
National  Food  Products  Limited  was 
incomplete.  The  notice  was  published 
in  the  Federal  Register  on  February  13, 
1997  (62  FR  6808). 

The  Department  initially  denied  TAA 
to  workers  of  National  Food  Products 
Limited  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  investigation  revealed  that 
none  of  the  customers  purchased 
imported  canned  mushrooms  during  the 
January  through  June  time  period  of 
1995  and  1996. 

The  petitioner  claims  that  the 
Department's  customer  survey  did  not 
evaluate  imports  of  canned  mushrooms 
for  the  July  through  December  1996  time 
period. 

On  reconsideration,  the  Department 
examined  U.S.  imports  of  mushrooms. 
Findings  show  U.S.  imports  of 
processed  mushrooms  increased  both 
absolutely  and  relative  to  U.S. 
production  from  1994  to  1995.  From 
1995  to  1996,  U.S.  imports  of  processed 
mushrooms  declined  absolutely. 

On  reconsideration,  the  Department 
conducted  another  survey  of  the  major 
declining  customers  of  the  subject  firm 
regarding  their  imports  of  4  oz.  retail 
canned  mushrooms  during  July  through 
December  1996.  The  survey  results 
concluded  that  none  of  the  customers 
purchased  imported  product  during  that 
period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  National 
Food  Products  Limited,  Reading, 
Pennsylvania. 


Signed  at  Washington,  DC.  this  16th  day  of 
May  1997. 
RuneU  T.Kile. 

Progmm  Manager,  Policy  and  Reemployntent 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  98-2915  Filed  2-5-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-4V-34,0671 

The  Oldham  Com.;  Burt.  NY; 
Termination  of  Invastigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  1, 1997  in 
response  to  a  worker  petition  which  was 
filed  on  November  19, 1997  on  behalf  of 
workers  at  The  Oldham  Company,  Burt, 
New  York. 

The  petitioner  has  rejyjested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  23rd  day  of 
January,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  ofTmde  Adjustment 
Assistarwe. 
IFR  Doa  98-2914  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-^-33,532  and  TA-W-8a,  532A1 

Varon,  Inc.  Division  of  Biscayne 
Apparel.  Inc..  Dm/A/  Amy  Industries, 
Inc..  Colquitt,  Georgia  and  Arlington, 
Georgia;  Amended  Certification 
Regarding  Ellglt>Hlty  To  Apply  for 
Wortcer  Adjustmam  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
23, 1997,  applicable  to  all  workers  of 
Varon,  Incorporated,  Division  of 
Biscayne  Apparel,  Incorporated,  d/b/a/ 
Amy  Industries.  Incorporated.  Colquitt, 
Georgia.  The  notice  was  published  in 
the  Federal  Register  on  September  4, 
1997  (62  FR  46775). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
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will  occur  at  the  Arlington,  Georgia 
production  facility  when  it  closes  in 
February,  1998.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  children's  undergarments. 

The  intent  of  the  Department's 
certiHcation  is  to  include  all  workers  of 
Varon.  Incorporated  adversely  affected 
by  increased  imports  of  children's 
undergarments. 

The  amended  notice  applicable  to 
TA-W-33,532  is  hereby  issued  as 
follows: 

All  workers  of  Varon.  Incorporation. 
Division  of  Biscayne  Apparel,  Incorporated, 
d/b/a/  Amy  Industries.  Incorporated, 
Colquitt.  Geoi^gia  (TA-W-33.532)  and 
Arlington.  Georgia  (TA-W-33.532A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  20. 1996 
through  )uly  23.  1999  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
thelrade  Actof  1974. 

Signed  at  Washington.  DC.  this  21st  day  of 
lanuary,  1998. 
Grant  0.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-2918  Filed  2-S-98:  8:45  ami 

MLUNOOOOC  4StO-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

PropoMd  Collaction;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(FRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
collection  of  information  for  the 
National  )ob  Corps  Study. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  ofHce  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
April  7,  1998. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A00RES8E8:  Daniel  Ryan,  Office  of 
Policy  and  Research,  Employment  and 
Training  Administration.  Room  N-5637, 
200  Constitution  Ave.,  NW, 


Washington,  DC  20210.  telephone  202- 
219-5782,  extension  147  (this  is  not  a 
toll-free  nimiber).  Internet  address: 
ETA.ED.RyanD@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Job  Corps  study  is 
estimating  the  effects  of  their  Job  Corps 
experience  on  participants'  postprogram 
employment,  earnings,  and  related 
outcomes.  It  is  also  comparing  the 
benefits  and  costs  of  the  program.  ETA 
is  sponsoring  the  study  in  fulfilment  of 
its  responsibility  to  provide  Congress 
and  the  public  with  information  on  the 
effectiveness  of  ETA's  programs. 

'  n.  Current  Actions 

ETA  requests  that  previously  granted 
0MB  clearance  to  collect  data  in 
support  of  the  study  be  extended  . 
beyond  the  current  expiration  date  of 
the  clearance.  The  extension  is 
necessary  to  complete  collection  of  data 
through  follow-up  interviews  conducted 
at  30  months  after  sample  intake,  which 
will  be  used  to  assess  interim  program 
impacts,  and  interviews  conducted  at  48 
months  after  sample  intake,  which  will 
be  used  to  assess  longer  term  effects  of 
participating  in  Job  Corps. 

Type  o//?eWew;  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Evaluation  of  the  Impacts  of  the 
Job  Corps  on  Participants'  Postprogram 
Labor  Market  and  Related  Behavior — 
Follow-up  Questionnaire. 

OMB  Number:  1205-0360. 

Affected  Public:  Individuals. 

Cite/Reference/Form/etc:  National  Job 
Corps  study  follow-up  questionnaire. 

Total  Respondents:  1 3 ,491 . 

Frequency:  Two  times  (during  period 
of  extension,  total  of  4  times). 

Total  Responses:  35,596. 

Average  Time  per  Response:  40 
minutes. 

Estimated  Total  Burden  Hours: 


Interview 


12-IMonth  FoNow-up 
3044ontti  Fotkjw-up 
48-Montb  FoNow-up 


Total 


Adminis- 
trations 


•13.491 
11.979 
10,486 


35,956 


Hours  per 
response 


.53 
.75 
.75 


.67 


Burden 


•7.150 
6.984 
7.865 


23.999 


'Actual. 
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Total  Burden  Cost:  The  total  estimate 
cost  of  the  study  is  $17,906,705.  The 
cost  of  conducting  baseline.  12-month, 
30-month  and  48-month  interviews  is 
$11,383,574. 

Conunents  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 
Gerard  F.  Fiala. 

Administrator,  Office  of  Policy  and  Research. 
[FR  Doc.  98-3052  Filed  2-5-98;  8:45  un] 

BMJJNQ  OOOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-0206q 

Aquarius  Furniture  Manufacturing,  El 
Paso,  Texas;  Tennination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  December  11, 1997  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Aquarius  Fumitiue 
Manufacturing,  El  Paso,  Texas. 

In  a  letter  dated  January  15. 1998,  the 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
January  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-2921  Filed  2-5-98;  8:45  am) 

aHUNG  OOOE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-^)02047] 

Bazflex  USA,  Qainesvilte,  TX; 
Temfiination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.L.  103-182) 
concerning  transitional  adjustment 


assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  December  2. 1997  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Bazflex  USA,  Gainesville. 
Texas. 

Tliis  case  is  being  terminated  because 
the  petitioner  is  not  a  representative  of 
the  company  or  of  the  workers.  The 
NAFTA  Implementation  Act  requires 
that  a  petition  be  filed  by  a  group  of 
three  or  more  workers  their  union,  a 
community  base  organization  or  other 
duly  authorized  representative. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  27th  Day  of 
January  1998. 

Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  98-2912  Filed  2-S-98:  8:45  ami 

BIUJN6COOE  4610-3IMI 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Detemfiination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  from  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 


determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimimi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ctirrent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pHiblic 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  which  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Farts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington,  DC  20210. 

Modifications  to  Geno-al  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
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Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Nona 

Volume  n 

None 

Volumem 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  Vn 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  it  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
.  Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 


Signed  at  Washington.  DC  this  30th  day  of 
January.  1998. 
Margarat  J.  Waahingtsn. 
Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  98-2680  Filed  2-5-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  W«ifar*  Benefits 
Administration 

[Appltcation  Na  [>-l0356,  el  ai.) 

Propossd  Exemptions:  Equltabl*  Ufa 
Assurance  Society 

AOBCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Re(|uests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request;  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A00RES8C8:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  ^0210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  IS  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUf>Pt.BMENTARY  MFONMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  2847.  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  propK>sed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Equitable  Life  Assurance  Society  of  the 
United  States  (Equitable)  Located  in 
New  York.  New  York 

(Application  No.  D-103551 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
throuigh  (E)  of  the  Code,  shall  not  apply 
to  the  past  and  continuing  lease  (the 
Lease)  of  commercial  space  in  One 
Boston  Place  by  Equitable  Separate 
Account  No.  8.  also  known  as  the  Prime 
Property  Fund  (PPF),  to  an  Equitable 
affiliate.  Equitable  Real  Estate 
Investment  Management,  Inc.  (ERE), 
'provided  the  following  conditions  are 
met: 
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(A)  All  the  terms  and  conditions  of 
the  Lease  are  at  least  as  favorable  to  PPF 
as  could  be  obtained  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(B)  TTie  interests  of  PPF  for  all 
purposes  under  the  Lease  is  represented 
by  an  independent  fiduciary,  Lawrence 
A.  Bianchi.  a  principal  of  the  Codman 
Company  in  Boston,  K4assachusetts; 

(C)  The  rent  paid  by  ERE  at  all  times 
under  the  Lease  is  no  less  than  the  fair 
market  rental  value  of  the  property;  and 

(D)  The  inde{)endent  fiduciary  will 
continue  to  monitor  the  Lease  on  behalf 
ofPPF. 

EFFECTIVE  DATE:  If  granted,  this 
exemption  will  be  effective  as  of  July  24, 
1996. 

Summary  of  the  Facts  and 
Representations 

1.  Equitable  is  a  life  insurance 
.  company  oi^anized  under  the  laws  of 
the  State  of  New  York.  It  is  represented 
that  Equitable  is  one  of  the  latest  life 
insiuance  companies  in  the  United 
States  and  it  offers  a  wide  variety  of 
insurance  products  and  services.  It  is 
represented  that  Equitable  provides 
funding,  asset  management  and  other 
services  for  several  thousand  employee 
benefit  plans.  In  addition.  Equitable 
sells  interests  in  separate  accounts  as 
investments  for  qualified  and 
governmental  plans. 

Equitable  maintains  several  pooled 
separate  accounts,  including  PPF,  in 
which  pension,  profit-sharing,  and  thrift 
plans  participate.  Equitable  ^o  offers 
several  single  customer  separate 
accounts,  and  investment  management 
services  pursuant  to  which  Equitable 
invests  plan  assets  in  various  separate 
accounts.  In  particular.  Equitable 
maintains  PPF  for  the  investment  of 
corporate  qualified  and  governmental 
pension  plan  assets  in  real  estate  and 
real  estate  related  investments. 

2.  It  is  represented  that  PPF  is  an 
insurance  company  separate  account,  as 
defined  in  section  3(17)  of  the  Act, 
which  was  established  on  August  20, 
1973.  As  of  December  31, 1995,  PPF 
held  171  investments  in  wholly-owned 
properties  or  equities  in  real  estate 
partnerships  with  an  aggregate  net  value 
of  $3.1  billion.  In  addition,  as  of 
December  31. 1995,  PPF  had  eight 
investments  in  mortgage  loans  with  an 
aggregate  value  of  $311  million,  or  9.2% 
of  PPF's  total  net  asset  value.  PPF's 
portfolio  is  diversified  by  property  type 
and  by  geographic  region. 

3.  As  of  December  31. 1995, 
approximately  206  plans  were  invested 
in  PPF.  No  plan  holds  more  than  a  20 
percent  interest  in  PPF.  In  particular, 
the  Equitable  Retirement  Plan  for 
Employees,  Managers  and  Agents  (the 


Plan)  is  invested  in  PPF.  The  Plan  is  a 
defined  benefit  plan  which  as  of 
December  31, 1995,  had  invested  4.36% 
of  its  assets  in  PPF.  As  of  the  same  date, 
2.2  percent  of  the  fair  market  value  of 
the  assets  of  PPF  were  represented  by 
the  Plan's  investment. 

4.  ERE  provides  investment  advice  to 
Equitable  relating  to  origination, 
evaluation  and  monitoring  of  real  estate 
investments  for  Equitable 's  pooled  and 
single  customer  separate  accounts  that 
invest  in  real  estate  and  real  estate- 
related  investments  (the  Accounts).  ERE 
was  an  indirect  wholly  oiwned 
subsidiary  of  Equitable  until  it  was  sold 
on  June  10, 1997,  to  Neptune  Real 
Estate,  Inc.,  a  Delaware  corporation 
which  is  wholly-owned  by  Lend  Lease 
Corporation,  an  Australian  Corporation. 
In  connection  with  the  sale,  Equitable 
and  ERE  have  entered  into  several 
separate  advisory  agreements  setting 
forth  the  terms  of  ERE's  provision  of 
investment  advisory  services  to 
Equitable  with  respect  to  the  Accounts. 

It  is  represented  that,  even  though 
ERE  is  no  longer  an  affiliate  of 
Equitable,  the  exemptive  relief  proposed 
herein  is  still  required  because  ERE  will 
continue  to  be  a  fiduciary  to  Equitable 
with  respect  to  PPF. 

5.  Among  the  assets  owned  by  the 
PPF  is  One  Boston  Place,  a  41  story 
office  building  with  a  total  of  769.570 
square  feet  of  rentable  space.  On  July  24, 
1996,  PPF  entered  into  a  lease  for  8,962 
square  feet  of  office  space  (Leased 
Space)  in  One  Boston  Place  to  ERE.  The 
lease  provides  for  a  non-renewable  5- 
year  term  at  an  annual  fixed  rent  of 
$269,452,  with  ERE's  tenancy  beginning 
October  1, 1996,  the  date  of  estimated 
completion  of  the  remodeling  of  the 
premises  in  accordance  writh  ERE's 
plans  and  specifications.  The  cost  of  the 
remodeling  was  paid  for  by  One  Boston 
Place  and  it  was  factored  into  the  rental 
rate. 

6.  Prior  to  entering  into  a  lease 
agreement  for  the  L^sed  Space, 
Equitable  hired  Lawrence  A.  Bianchi  to 
act  as  Independent  Fiduciary  for  PPF 
with  regard  to  the  transaction  for  which 
exemptive  relief  is  proposed,  herein. 
Mr.  Bianchi  is  a  principal  in  the 
Codman  Company,  Inc.,  a  Boston-based 
real  estate  development  company.  It  is 
represented  that  Mr.  Bianchi  has  over  32 
years  experience  in  all  aspect  of  real 
estate  development,  real  estate 
management  and  valuation.  It  is  further    . 
represented  that  he  is  experienced  and 
familiar  with  the  real  estate  market  in 
downtown  Boston  and  has  particular 
experience  in  the  area  of  commercial 
leasing,  having  leased  in  excess  of  8 
million  square  feet  of  office  space.  Mr. 
Bianchi  states  that  he  receives  less  than 


1  percent  of  his  total  fees  from  income 
attributable  to  business  dealings  with 
Equitable  and  its  affiliates. 

7.  It  is  represented  that  Mr.  Bianchi 
was  authorized  to  determine  on  behalf 
of  PPF,  whether  it  was  in  the  best 
interest  of  PPF  to  enter  into  the  One 
Boston  Place  Lease.  Pursuant  to  this 
authority,  Mr.  Bianchi  represented  PPF 
in  negotiations  regarding  the  One 
Boston  Place  lease.  In  addition,  he  had 
sole  authority  to  determine  whether  and 
on  what  terms.  PPF  would  enter  into  the 
Lease  with  ERE. 

8.  Mr.  Bianchi  represents  that  he 
inspected  the  Leased  Space  on  June  24, 
1996.  On  July  18, 1996,  Mr.  Bianchi 
issued  a  preliminary  report  to  PPF, 
regarding  the  Lease.  This  report,  which 
contained  conclusicms  regarding  the 
appropriate  rental  rate  and  other  lease 
terms,  served  as  Mr.  Bianchi 's  basis  for 
the  n^otiation  of  the  Lease.  Mr. 
Bianchi 's  conclusions  and 
recommendations  were  incorporated 
into  the  Lease  as  executed,  on  July  24, 
1996.  On  July  31. 1996,  he  finahzed  the 
report  and  confirmed  that  the  July  24, 
1996  agreement  covering  the  Leased 
Space  was  fair  to  PPF  and  the  rental  rate 
constituted  fair  maricet  rent.  In  order  to 
determine  that  the  Lease  was  fair  and 
the  rent  to  be  paid  under  the  Lease  was 
fair  market  rent,  Mr.  Bianchi  reviewed 
recent  rentals  of  similar  office  space 
located  in  comparable  downtown 
Boston  office  buildings. 

In  addition  to  accepting  responsibility 
for  determining  that  the  Lease  is  in  the 
best  interest  of  the  PPF,  Mr.  Bianchi 
accepted  the  continuing  duty  to  monitor 
compliance  with  the  lease  terms  by  ERE 
under  its  lease  in  One  Boston  Place.  Mr. 
Bianchi  represents  that  he  will  take  any 
action  necessary  to  assure  that  ERE's 
obligations  as  lessee  are  being  fully 
performed. 

9.  Mr.  Bianchi  represents  that  the 
Lease  is  in  the  best  interest  of  PPF 
because  it  is  a  fair  market  lease  and  no 
commissions  were  paid  as  a  result  of  the 
transaction. 

Equitable  represents  that  the  Leased 
Spaced  now  occupied  by  ERE  was 
vacant  for  8  months  prior  to  ERE's 
occupancy  and  the  Leased  Space  was 
actively  marketed  to  unrelated  parties 
during  the  15  months  prior  to  ERE's 
occupancy.  While  it  was  actively 
marketed,  approximately  90  unrelated 
prospective  tenants  ins{>ected  the 
Leased  Space.  Equitable  also  represents, 
that  because  the  Leased  Space  was  only 
available  for  a  five-year  term,  without 
the  possibility  of  renewal,  and  because 
the  Leased  Space  was  encumbered  by  an 
expansion  option  in  favor  of  an 
unrelated  third  party,  prospective 


6216 


tenants  selected  other  spaces  in  One 
Boston  Place. 

10.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  408(a)  of  the  Act  for  the  following 
reasons:  (a)  All  the  terms  and  conditions 
of  the  Lease  are  at  least  as  favorable  to 
PPF  as  could  be  obtained  in  an  arm's 
length  transaction  with  an  unrelated 
party:  (b)  The  interests  of  PPF  for  all 
purposes  under  the  Lease  are 
represented  by  an  independent 
fiduciary;  (c)  The  independent  fiduciary 
has  determined  that  the  rent  paid  by 
ERE  under  the  Lease  is  no  less  than  the 
fair  market  rent;  and  (d)  The 
independent  fiduciary  will  continue  to 
monitor  the  Lease  on  behalf  of  PPF. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Knoxville  Suipcal  Group  Qualified 
Retirement  Plan  (the  Plan)  Located  in 
Knoxville,  Tenneseee 

(Exemption  Application  No:  D-105061 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  August 
10, 1990).  If  the  exemption  is  granted, 
the  restrictions  of  section  406(a)  and 
406(b)  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  sections 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  of  a  medical  office  condominium 
(the  Property)  by  the  Plan  to  Hugh  C. 
Hyatt.  M.D..  Richard  A.  Brinner.  M.D.. 
Randal  O.  Graham.  Michael  D.  Kropilak, 
M.  D.,  and  P.  Kevin  Zirkle,  MD.  (the 
Purchasers),  parties  in  interest  with 
respect  to  the  Plan  provided  the 
following  conditions  are  satisHed:  (1) 
the  Sale  will  be  a  one  time  transaction 
for  cash:  (2)  the  Property  will  be  sold  at 
a  price  equal  to  the  greater  of  $780,000 
or  the  fair  market  value  of  the  Property 
on  the  date  of  the  Sale:  and  (3)  the  Plan 
will  pay  no  commissions  or  expenses 
associated  with  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  21  participants.  The  Plan  sponsor 
is  the  Knoxville  Surgical  Group.  As  of 
October  17. 1997.  the  value  of  the  Plans 
assets  was  $6,747,255.72.  The  Trust 
Company  of  Knoxville  is  the  Plan 
trustee.  In  1996.  the  Plan  sponsor 
merged  with  another  medical  practice 
by  the  name  of  Premier  Surgical  Group. 
Once  the  Sale  is  complete,  the  Plan  will 
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be  merged  into  the  Premier  Surgical 
Plan.  The  Plan  proposes  to  sell  the 
Prof>erty  to  divest  itself  of  real  estate 
investments  for  a  cash  price  of  $780,000 
with  no  commissions  or  expenses  of  the 
sale  to  be  paid  by  the  Plan.  The 
Purchasers  are  shareholders  of  the  Plan 
sponsor. 

2.  The  Property  is  a  medical  office 
condominium  located  in  Knoxville 
Tennessee  .  The  Plan  acquired  the 
Property  in  1994  pursuant  to  Prohibited 
Transaction  Exemption  (PTE)  94-53  (59 
FR  35759.  July  13, 1994).  PTE  94-53 
provided  that  the  Plan  exchange  a 
certain  parcel  of  improved  real  property 
valued  at  $425,000  for  the  Property  and 
lease  the  Property  to  the  Plan  sponsor 
subject  to  certain  conditions.  The 
applicant  represents  that  all  terms  and 
conditions  of  PTE  94-53  have  been 
satisfied.  The  Property  has  been  leased 
to  the  Plan  sponsor  since  this  time.  The 
lease  requires  that  the  lessee  pay  all 
taxes,  insurance  and  maintenance 
expenses.  The  applicant  represents  that 
the  Plan's  total  holding  costs  related  to 

•  the  Property  is  $242,792. 

3.  On  August  1. 1997.  Charles  Wesley 
of  Wallace  &  Associates,  a  State 
Certified  General  Real  Estate  Appraiser, 
valued  the  property  at  $780,000  using 
the  market  value  method.  Market  value 
is  defined  as  "the  most  probable  price 
which  a  property  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale,  the 
buyer  and  seller  each  acting  prudently 
and  knowledgeably  assuming  that  price 
is  not  affected  by  undue  stimulus." 

4.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because:  (1)  the  Sale  will  be  a  one 
time  transaction  for  cash:  (2)  the  Plan 
will  pay  no  commissions  or  fees 
associated  with  the  Sale:  (3)  the  Plan 
will  receive  the  greater  of  $780,000  or 
the  fair  market  value  of  the  Property  at 
the  time  of  the  Sale:  and  (4)  the  Plan 
will  receive  a  sales  price  amount  greater 
than  the  acquisition  and  holding  costs 
of  the  Property. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Padams.  U.  S.  Department  of 
Labor,  telephone  (202)  219-897i.  (This 
is  not  a  toll-free  number.) 

Overland,  Ordal,  Thorson  &  Fennell 
Pulmonary  Consultants,  P.C.  Profit 
Sharing  Plan  &  Trust  (the  Plan)  Located 
in  Medford,  OR  97501 

(Application  No.  [>-10523| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
secUons  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
a  certain  parcel  of  real  property  (the 
Property)  by  the  individually  directed 
account  (the  Account)  in  the  Plan  of 
Eric  S.  Overland,  M.D.  (Dr.  Overland)  to 
Dr.  Overland,  provided  that  the 
following  conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the 
Account  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party; 

(c)  The  Account  receives  the  greater  of 
the  fair  market  value  of  the  Property  as 
of  the  date  of  sale  or  $105,000;  and 

(d)  The  Account  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 


Summary  of  Factual  Representations 

1.  The  Plan  is  a  defined  contribution 
401  (k)  profit-sharing  plan  that  provides 
its  13  participants  with  the  opportunity 
to  direct  the  investment  of  their 
individual  accounts.  The  Plan  is 
sponsored  by  Overland,  Ordal,  Thorson, 
&  Fennell  Pulmonary  Consultants,  P.C. 
The  trustees  of  the  Plan  are  Dr. 
Overland,  Dr.  John  C.  Ordal,  Dr.  Stuart 
H.  Thorson,  and  Dr.  Dan  F.  Fennell.  As 
of  the  Plan  year  ending  September  30, 
1996,  the  Plan  held  assets  valued  at 
approximately  $1,305,917.  As  of  the 
same  date.  Dr.  Overland's  Account  had 
assets  valued  at  $491,126. 

2.  The  Property  consists  of  a  five  (5) 
acre  parcel  of  undeveloped  real  estate 
located  in  the  Gardner  Subdivision  at 
1234  Gardner  Way,  Medford,  Oregon.  A 
well  has  been  installed  on  the  Property 
and  there  is  an  outbuilding  located  on 
the  southeast  comer  of  the  Property. 

3.  According  to  the  applicant,  the 
Account  acquired  the  Property  on  June 
14, 1994.  from  an  urwelated  third  party 
in  a  cash  transaction  for  $95,770.77, 
including  closing  costs.  Since 
purchasing  the  Property,  the  Account 
has  incurred  $15,069  of  maintenance 
costs  and  real  estate  taxes. 

4.  The  applicant  represents  that  Dr. 
Overland  does  not  own  any  land 
adjacent  to  the  Property  and  that  the 
Property  has  not  been  leased  or  used  by 
any  parties  in  interest  or  disqualified 
persons. 
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5.  The  applicant  requests  an 
exemption  for  the  proposed  sale  of  the 
Property  by  the  Account  to  Dr. 
Overland.  The  applicant  desires  to  sell 
the  Property  due  to  the  illiquid  nature 
of  the  asset,  and  because  the  investment 
has  failed  to  appreciably  increase  in 
value.  In  this  regard,  Dr.  Overland  is 
concerned  about  continual  Plan 
expenses  concomitant  vyith  holding  the 
Property  such  as  property  taxes,  utility 
costs  and  fire  maintenance.  Finally,  the 
applicant  states  that  he  is  apprehensive 
regarding  potential  property  liability 
issues,  and  possible  changes  in  zoning 
regulations  that  could  affect  the  future 
development  and  value  of  the  Property. 

6.  The  Property  was  appraised  by  two 
independent,  quaUfied  appraisers.  Both 
appraisers  utilized  the  market  value 
approach,  which  involves  an  analysis  of 
similar  recently  sold  properties  in  the 
area  surroimding  the  Property  in 
question,  so  as  to  derive  the  most  valid 
sales  price  of  the  Property.  On  April  1, 
1997.  Mr.  Roy  Wright,  a  Senior 
Residential  Appraiser  and  member  of 
the  Appraisal  Institute,  determined  a  fee 
simple  interest  in  the  Property  to  be 
worth  $120,000.  On  April  20, 1997. 
David  W.  Isom.  also  a  Senior  Residential 
Appraiser  and  member  of  the  Appraisal 
Institute,  determined  a  fee  simple 
interest  to  be  worth  $90,000.  Because  of 
the  significant  disparity  in  the  two 
appraisals,  it  has  been  decided  that  the 
average  of  the  two,  $105,000,  should  be 
used  as  a  benchmark  with  respect  to  the 
value  of  the  Property. 

7.  The  applicant  represents  that  the 
proposed  transaction  would  be  feasible 
in  that  it  would  be  a  one-time 
transaction  for  cash.  Furthermore,  the 
appUcant  states  that  the  transaction 
would  be  in  the  best  interests  of  the 
Account  because  if  the  Property  were 
sold,  the  Account  would  be  able  to 
invest  the  proceeds  fix>m  the  Sale  in 
other  assets  and  achieve  a  higher  rate  of 
return.  Finally,  the  applicant  asserts  that 
the  transaction  will  be  protective  of  the 
rights  of  the  participant  and  beneficiary 
as  indicated  by  the  fact  that  the  Account 
will  receive  not  less  than  the  fair  market 
value  of  the  Property  as  of  the  date  of 
sale  o>  $105,000,  and  will  incur  no 
commissions,  costs,  or  other  expenses  as 
a  result  of  the  Sale. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because:  (a)  the  terms  and 
conditions  of  the  Sale  would  be  at  least 
as  favorable  to  the  Account  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  Sale  would  be  a  one-time  cash 
transaction  permitting  the  Account  to 


invest  in  assets  vdth  a  higher  rate  of 
return;  (c)  the  Account  would  receive 
not  less  than  the  fair  market  value  of  the 
Property  as  of  the  date  of  sale  or 
$105,000;  and  (d)  the  Account  would 
not  be  required  to  pay  any  commissions, 
costs  or  other  expenses  in  coimection 
with  the  Sale. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
Dr.  Overland  is  the  only  participant  to 
be  affoqted  by  the  proposed  transaction, 
it  has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of  proposed 
exemption  (the  Notice]  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  thirty  (30)  days  after 
publication  of  the  Notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/Or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants  • 
and  beneficituies  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutwy  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 


-  (4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  ail  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  2nd  day  of 
February  .1998. 

Ivan  Strasfeid. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  98-3051  Filed  2-5-98;  8:45  am) 
BNJJNQ  CODE  46ie-»-P 


DEPARTMErfT  OF  LABOR 

Pension  and  Welfare  Banams 
Administration 

[Appttcstlon  Na  O-IOSSQ 

Notice  of  Propoaad  Exemption  for 
Certain  Transactions  Involving  the 
Massachuaatts  Mutual  Life  Insurance 
Company  (MM),  Located  in  Springfield, 
MA 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor 

ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  This  docimient  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1986  (the 
Code).  The  proposed  exemption  would 
exempt  certain  transactions  that  may 
occur  as  a  result  of  the  sharing  of  real 
estate  investments  among  various 
Accoimts  maintained  by  MM,  including 
the  MM  general  account  and  the  general 
accounts  of  MM's  affiliates  which  are 
licensed  to  do  business  in  at  least  one 
state  (collectively,  the  General  Account), 
and  the  ERISA-Covered  Accounts  with 
respect  to  which  MM  is  a  fiduciary.  As 
an  acknowledged  investment  manager 
and  fiduciary,  MM  is  primarily 
responsible  for  the  acquisition, 
management  and  disposition  of  the 
assets  allocated  to  the  ERISA-Covered 
Accounts. 

DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
the  Diepartment  on  or  before  April  7, 
1998. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  of  the  Office  of 
Exemption  Determinations,  Pension  and 
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Wel£ue  Benefits  Administration.  Room 
N-5649.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W., 
Washington.  DC.  20210,  Attention: 
Application  No.  D-10396.  The 
application  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
WeUare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20210. 
SUPPlAfENTARY  MFOMIATKM:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Act  and  firom  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section    _ 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  MM  pursuant 
to  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10, 1990). 

Summary  of  Facts  and  Representations 

1.  MM  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts 
and  subject  to  supervision  and 
examination  by  the  Insurance 
Commissioner  of  the  Commonwealth  of 
Massachusetts.  MM  ofMrates  in  all  50 
states,  as  well  as  the  District  of 
Columbia  and  Puerto  Rico,  and 
presently  has  approximately  3  million 
individual  and  group  policyholders  and 
$242  billion  of  life  insurance  in  force. 
MM.  either  directly  or  through  its 
affiliates,  offers  a  complete  portfolio  of 
life  insurance,  health  insurance,  asset 
accumulation  products,  health  and 
pension  employee  benefits,  plan 
administration  and  investment 
management  services.'  It  also  provides 
health  and  pension  benefits  to  its 
employeas.  including  former  employees 
of  Connecticut  Mutual  Life  Insurance 
Company  (Connecticut  Mutual). ^  The 
assets  of  MM  as  of  December  31, 1996 


•  On  March  31. 1996.  MM  told  iu  group  Ufa  and 
bMlth  (ubaldiary.  and  will  no  bngw  oQar  group 
life  and  haalth  insurance  after  the  completion  of  a 
tranaition  period  under  the  purchase  and  sale 
lyeetnent. 

'On  February  29,  1996.  Connecticut  Mutual,  a 
mutual  lilt  insurance  company  organized  under  the 
laws  of  the  Suta  of  Connecticut,  was  merged  with 
and  into  MM.  As  a  result  of  the  merger.  MM 
succeeded  to  all  rights,  benefits,  obligatioiu  and 
liabilities  of  Connecticut  Mutual.  In  addition, 
certain  of  the  ratiratnent  plans  of  Connecticut 
Mutual  and  its  affiliates  were  merged  with  and  into 
the  miiement  plans  of  MM  and  its  affiliates 
(coUactivaly.  the  Affiliate  Plans)  as  of  January  1. 
1W7. 


are  estimated  to  be  $55.7  billion  and  its 
assets  under  management  as  of  that  date 
are  approximately  $130.8  billion. 

MM  maintains  several  pooled 
separate  accoimts  in  which  pension, 
profit-sharing  and  thrift  plans 
participate,  and  also  manages  all  or  a 
portion  of  the  assets  of  a  number  of  large 
plans  pursuant  to  various  single 
customer  separate  accounts  and 
advisory  accoimts  (the  ERISA -Covered 
Accounts).  A  number  of  ERISA-Covered 
Accounts  invest  in  equity  interests  in 
real  estate  or  in  mortgage  loans.  The 
ERlSA-Covered  Accounts,  MM's  general 
account  (which  includes  all  of  MM's 
assets  invested  on  behalf  of  its 
policyholders  not  participating  in 
separate  accounts),  the  general  accoupts 
of  one  or  more  of  MM's  affiliates  which 
are  insurance  companies  licensed  to  do 
business  in  at  least  one  of  the  fifty 
states,  accounts  maintained  by  iAM  for 
foreign  pension  plans  and  other  "non- 
ERISA"  investors,  and  accounts  which 
MM  may  establish  in  the  futiue 
(collectively,  the  Accounts)  may 
participate  in  the  transactions  which  are 
the  subject  of  this  proposed  exemption. 

2.  The  applicant  represents  that  in 
recent  years  real  estate  has  gained 
increasing  popularity  among  plan 
s{>onsors.  Various  high  quality 
commercial  real  estate  investments  from 
time  to  time  become  available  which 
offer  the  potential  for  a  higher  rate  of 
return  than  do  other  real  estate 
investments.  Because  there  are 
relatively  few  potential  investors  for 
large  scale  investments  such  as  office 
buildings,  shopping  centers,  and 
industrial  parks,  the  owner  or  developer 
of  such  real  estate  investments  must 
offer  a  higher  return  in  order  to  attract 
investors.  In  many  cases,  MM's  real 
estate  accounts  would  be  precluded 
from  acquiring  these  investments  on  an 
individual  basis  because  such 
investments  would  require  the 
commitment  of  a  disproportionately 
large  i>ercentage  of  accoimt  assets  to  one 
or  a  few  investments.  The  sharing  of 
large  or  imiquely  desirable  real  estate 
investments  would  permit  the  ERISA- 
Covered  Accounts  to  participate  in  more 
attractive  and  profitable  real  estate 
investments  while  maintaining  portfolio 
diversification. 

3.  The  real  estate  investments  which 
MM  proposes  to  share  may  either  take 
the  form  of  a  direct  investment  in  real 
property  or  an  interest  in  a  joint  venture 
partnership  which  holds  title  to, 
manages,  and/or  develops  real  property. 
MM's  investments  in  joint  venture 
partnerships  may  include  an  equity 
interest  in  the  joint  venture  and  a  debt 
interest  in  mortgages  to  which  the  joint 
venture  property  is  subject. 


Development  joint  venture 
arrangements  could  be  "leveraged":  that 
is,  acquisition  and  development  costs 
are  met  by  the  equity  contribution  of  the 
joint  venture  partners  and  by  loans  to 
the  partnership  which  are  secured  by 
the  joint  venture's  interest  in  its  real 
property.  MM,  on  behalf  of  its  Accoimts, 
could  own  50  percent  of  the  joint 
venture  partnership  and  provide  100 
percent  of  the  debt  finandne. 

4.  MM  anticipates  that  real  estate 
investments  will  be  allocated  to  each 
Account  maintained  by  MM  in  the  same 
proportions  of  debt  and  equity.  No 
ERISA-Covered  Account  will  participate 
in  an  investment  for  the  purpose  of 
enabling  another  Account  to  make  an 
investment. 

5.  General  investment  criteria  for  each 
ERISA-Covered  Accoimt  are  set  forth  in 
the  separate  account  contract  between 
MM  and  the  plan  contractholder.  MM's 
allocation  procedures  provide  for  the 
allocation  of  each  real  estate  investment 
opportunity  to  one  or  more  Accounts  for 
which  the  opportunity  is  suitable, 
taking  into  consideration  each 

'  Account's  investment  criteria  and 
strategy,  as  well  as  each  Account's 
acquisition  budget  for  the  year.  These 
procedures  are  periodically  reviewed  by 
MM  to  ensure  that  each  Account 
receives  equitable  treatment. 

6.  During  the  course  of  MM's  holding 
of  a  real  estate  investment,  certain 
situations  may  arise  which  require  a 
decision  to  be  made  with  regard  to  the 
management  or  disposition  of  the 
investment.  For  example,  there  may  be 
a  need  for  additional  contributions  of 
operating  capital,  or  there  may  be  an 
offer  to  purchase  the  investment  by  a 
third  party  or  a  joint  venture  partner. 
When  MM  shares  these  investments 
among  more  than  one  Account,  a 
potential  for  conflict  may  arise  since  the 
same  decision  may  not  be  in  the  best 
interest  of  each  Account.  Therefore,  the 
applicant  has  submitted  a  request  for 
exemption,  with  certain  proposed 
safeguards  designed  to  protect  the 
interests  of  any  participating  ERISA- 
Covered  Account  in  the  resolution  of 
potential  or  actual  conflicts. 

7.  Each  plan  contractholder  curttently 
participating  in  an  ERISA-Covered 
Accbvmt  that  proposes  to  share  real 
estate  investments  which  are  structured 
as  shared  investments  under  this 
proposed  exemption  must  be  furnished 
with  a  written  description  of  the 
transactions  that  may  occur  involving 
such  investments  which  might  raise 
questions  under  the  conflict  of  interest 
prohibitions  of  the  Act  with  respect  to 
MM's  involvement  in  such  transactions 
and  which  are  the  subject  of  this 
proposed  exemption.  This  description 
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must  discuss  the  reasons  why  such 
conflicts  of  interest  may  be  present  (i.e.. 
because  the  General  Account 

Earticipates  in  the  investment  and  may 
enefit  fit)m  the  transaction  or  because 
the  interests  of  the  various  Accounts 
participating  in  the  investment  may  be 
adverse  with  respect  to  the  transaction). 
The  description  must  also  disclose  the 
principles  and  procedures  to  be  used  to 
resolve  any  anticipated  impasses,  as 
will  be  outlined  below.  In  addition, 
each  current  contractholder  in  an 
ERISA-Covered  Account  that  proposes 
to  share  investments  must  receive  a 
copy  of  this  notice  of  pendency  within 
thfrty  days  of  its  publication,  and  a  copy 
of  the  exemption  when  granted  before 
the  Account  begins  to  participate  in  the 
sharing  of  investments. 

8.  mth  respect  to  new 
contractholders  in  an  ERISA-Covered 
Accoimt  that  participates  in  the  sharing 
of  investments,  each  prospective 
contractholder  must  be  provided  with 
the  above  mentioned  written 
description,  a  copy  of  the  notice  of 
pendency  and  a  copy  of  the  exemption 
as  granted  before  the  contractholder 
begins  to  participate  in  the  Account.  A 
plan  contractholder  may  withdraw  from 
a  single  customer  of  open-end  pooled 
ERISA-Covered  Account  by  providing 
written  notice  to  MM.  Where  a  plan 
contractholder  is  in  a  closed-end  pooled 
ERISA-Covered  Account,  it  may  not 
have  a  right  to  have  its  interest 
redeemed  prior  to  the  predetermined 
termination  date,  but  it  may  sell  its 
interest  to  a  third  party. 

9.  An  independent  fiduciary  or 
independent  fiduciary  committee  must 
be  appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  The 
independent  fiduciary,  acting  on  behalf 
of  the  ERISA-Covered  Account,  shall 
have  the  responsibility  and  authority  to 
approve  or  reject  recommendations 
made  by  MM  or  its  affiliates  regarding 
the  allocation  of  shared  real  estate 
investments  to  the  ERISA-Covered 
Accoimt  and  recommendations 
concerning  those  transactions  occurring 
subsequent  to  the  allocations  which  are 
the  subject  of  this  proposed  exemption. 
The  independent  fiduciary  is  informed 
of  the  procedures  set  forth  in  the 
proposed  exemption  for  the  resolution 
of  anticipated  impasses  prior  to  his  or 
its  acceptance  of  the  appointments.  MM 
and  its  affiliates  shall  provide  the 
independent  fiduciary  with  the 
information  and  materials  necessary  for 
the  independent  fiduciary  to  make  an 
informed  decision  on  behalf  of  the 
ERISA-Covered  Account.  No  allocation 
or  transaction  which  is  the  subject  of  the 
proposed  exemption  will  be  imdertaken 


prior  to  the  rendering  of  such  informed 
decision  by  the  independent  fiduciary. 
However,  the  independent  fiduciary 
need  only  have  the  authority  to  make 
decisions  regarding  allocations  among, 
or  any  other  subject  transaction 
involving  an  ERISA-Covered  Account 
and  any  other  Account  that  occur  after 
the  plan(s)  invest(s)  in  the  ERISA- 
Covered  Account.  In  the  case  of 
transactions  involving  the  possible 
transfer  of  an  interest  in  a  real  estate 
investmoit  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  independent  fiduciary  will 
not  be  limited  to  approving  or  rejecting 
the  recommendations  of  MM,  but  vnll 
have  full  authority  to  negotiate  the 
terms  of  the  transfer  (in  accordance  with 
the  independent  appraisal  procedure 
described  below)  on  behalf  of  the 
ERISA-Covered  Account.  The 
independent  fiduciary  shall  also  review 
on  an  as-needed  basis,  but  not  less  than 
twice  annually,  the  shared  real  estate 
investments  in  the  ERISA-Covered 
Account's  portfolio  to  determine 
whether  the  shared  real  estate 
investments  are  held  in  the  best  interest 
of  the  ERISA-Covered  Account. 

10.  The  independent  fiduciary  must 
be  unrelated  to  MM  or  its  affiliates.  The 
independent  fiduciary  may  not  be,  or 
consist  of,  any  officer,  director  or 
employee  of  MM,  or  be  affiliated  in  any 
way  with  MM  or  any  of  its  affiliates. 
(See  definition  of  "affiliate"  in  Section 
V(a),  below.)  The  independent  fiduciary 
must  be  either  (1)  A  business 
organization  which  has  (or  whose 
principals  have)  at  least  five  years  of 
experience  with  respect  to  commercial 
real  estate  investments.  (2)  a  committee 
comprised  of  three  to  five  individuals 
who  each  have  at  least  five  years  of 
experience  with  respect  to  commercial 
real  estate  investments,  or  (3)  the  plan 
sponsor  (or  its  designee)  of  a  plan  or 
plans  that  is  the  sole  participant  in  an 
ERISA-Covered  Account.  An 
organization  or  individual  may  not 
serve  as  an  independent  fiduciary  for  an 
ERISA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (excluding 
retirement  income)  received  by  such 
organization  or  individual  (or  any 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director,  or  ten  percent  or  more 
partner  or  shareholder)  from  MM  and  its 
affiliates  for  that  fiscal  year  exceeds  five 
percent  of  its  or  his  annual  gross  income 
from  all  sources  for  the  prior  fiscal  year. 
If  such  organization  or  individual  had 
no  income  for  the  prior  fiscal  year,  the 
five  percent  limitation  shall  be  applied    - 
with  reference  to  the  fiscal  year  in 
which  such  organization  or  individual 


serves  as  an  independent  fiduciary.  The 
income  limitation  will  exclude 
compensation  for  services  of  an 
independent  fiduciary  who  is  initially 
selected  by  a  plan  sponsor  for  a  single 
customer  ERISA-Covered  Account, 
because  this  situation  would  not  give 
rise  to  the  possibility  of  divided  loyalty 
on  the  part  of  the  independent 
fiduciary.  The  income  limitation  will 
include  services  rraidered  to  the 
Accounts  imder  any  prohibited 
transaction  exemptions  granted  by  the 
Department.  In  addition,  no 
organization  or  individual  who  is  an 
independent  fiduciary,  and  no 
partnership  or  corporation  of  which 
such  organization  or  individual  is  an 
officer,  director  or  ten  percent  or  more 
partner  or  shareholder,  may  (i)  Acquire 
any  property  from,  sell  any  property  to, 
or  borrow  any  funds  from,  MM  or  its 
affiliates,  during  the  period  that  such 
organization  or  individual  serves  as  an 
independent  fiduciary  and  a  period  of 
six  months  after  such  organization  or 
individual  ceases  to  be  an  independent 
fiduciary,  or  (ii)  negotiate  any  such 
transaction  during  the  period  that  such 
organization  or  individual  serves  as 
independent  fiduciary.  The 
independent  fiduciary  of  a  pooled 
ERISA-Covered  Account  may  be  a 
committee  of  three  to  five  investors  or 
investor  representatives  approved  by  the 
plans  participating  in  the  pooled  ERISA- 
Covered  Account.'  A  business 
organization  or  committee  member  may 
not  serve  as  an  independent  fiduciary  of 
more  than  one  ERISA-Covered  Account. 

11.  In  the  case  of  a  single  customer 
ERISA-Covered  Account,  if  the  plan 
sponsor  or  its  designee  decides  not  to 
act  as  the  independent  fiduciary,  the 
independent  fiduciary  or  independent 
fiduciary  committee  will  be  selected 
initially  by  MM.  In  that  event,  the 
independent  fiduciary  must  be 
approved  by  the  plan  sponsor  or  another 
plan  fiduciary  prior  to  the 
commencement  of  its  fiduciary 
responsibilities  on  behalf  of  the  ERISA- 
Covered  Account.  The  applicant 
represents  that  because  pooled  ERISA- 
Covered  Accounts  often  include  several 
hundred  plan  contractholders,  the 
independent  fiduciary  will  be  selected 
initially  by  MM.  Prior  to  the 
commencement  of  the  independent ' 
fiduciary's  responsibilities  on  behalf  of 
an  Account,  the  selection  of  the 
independent  fiduciary,  however,  must 
be  approved  by  a  majority  of  the 


^  The  OepartmenI  notes  that  where  the 
independent  fiduciary  consists  of  such  a  committee, 
the  committee  members  would  each  need  to  have 
the  requisite  minimum  of  five  years'  experience 
with  respect  to  commercial  real  estate  investments. 
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contractholden  in  such  an  Account  by 
vote  proportionate  to  their  interests  in 
the  Account. 

12.  For  both  single  customer  and 
pooled  ERISA-Covered  Accounts,  prior 
to  the  making  of  any  decision  to 
approve  the  selection  of  an  independent 
fiduciary,  plan  contractholders  must  be 
furnished  appropriate  biographical 
information  pertaining  to  the 
independent  fiduciary  or  members  of 
the  independent  fiduciary  committee. 
This  biography  must  set  forth  the 
background  and  qualifications  of  the 
fiduciary  (or  fiduciaries)  to  serve  in  that 
capacity.  The  information  must  also 
disclose  the  total  amount  of 
compensation  received  by  the  fiduciary 
(or  each  member  of  a  fiduciary 
committee)  from  MM  or  an  MM  affiliate 
during  the  preceding  year,  including 
compensation  for  any  business  services 
performed  by  the  fiduciary  or  any 
affiliate  for  MM  or  its  affiliates.  The 
disclosure  relating  to  compensation 
must  be  updated  annually  thereafter. 
Subsequent  disclosures  must  also 
include  the  amount  of  fees  and  expenses 
paid  for  independent  fiduciary  services. 
The  plans  will  be  able  to  use  this 
information  to  determine  whether  to 
approve  MM's  initial  selection  of  the 
fiduciary  or  fiduciary  committee  and 
whether  tp  continue  such  approval  each 
year  thereafter.* 

13.  Once  an  independent  fiduciary 
committee  or  organization  is  appointed, 
the  members  of  the  committee  or  the 
organization  will  continue  to  serve 
subject  to  an  annual  vote  by  each  of  the 
plans  particip»ating  in  the  ERISA- 
Covered  Account.  An  independent 
fiduciary  or  committee  member  may  be 
removed  by  a  majority  vote  of  the 
Account's  contractholders  or,  in  the 
case  of  a  committee  member,  "for 
cause"  by  a  majority  vote  of  the  other 
members  of  the  committee.  The  term 
"for  cause"  means  that  there  must  be 
sufficient  and  reasonable  ^unds  for 
removal  and  the  reasons  for  removal 
must  be  related  to  the  ability  and  fitness 
of  an  individual  to  perform  his  or  her 
required  duties.  MM  will  not  have  the 
authority  to  remove  an  independent 
fiduciary  or  a  member  of  an 
independent  fiduciary  committee.  If  a 
vacancy  occurs  by  virtue  of  the  death, 
resignation  or  removal  of  a  member  of 
an  independent  fiduciary  committee, 
replacement  members  of  the  committee 
will  be  appointed  by  a  majority  vote  of 
remaining  members  of  the  committee. 
Possible  replacements  may  be  suggested 


<MM  reprsMnu  thai  the  conlradholdars  in  iu 
lin^a  cuttonaai'  and  pooled  closad-eiid  real  estate 
Accounts  ai«  knowledgeable  and  sophisticated 
investors  who  fully  understand  lh«  opantion  of  the 
EKISA-Covarvd  AccounU. 


by  members  of  the  committee.  MM  or 
plan  contractholders.  If  an  organization 
acting  as  independent  fiduciary  is 
removed  by  majority  vote  of  the 
Account's  contractholders,  the 
proosdure  described  above  for  the  initial 
selection  of  an  independent  fiduciary 
will  apply  to  the  replacement. 

14.  llie  independent  fiduciary  will  be 
compensated  by  the  ERISA-Covered 
Account.  MM  may  indenmify  any 
independent  fiduciary  or  monbcov  of  an 
independent  fiduciary  committee  with 
respect  to  any  action  or  threatened 
action  to  which  such  person  is  made  a 
party  by  reason  of  his  or  her  service  as 
an  independent  fiduciary. 
Indemnification  will  be  provided  as 
permitted  under  the  laws  of  the 
Commonwealth  of  Massachusetts  and 
subject  to  the  requirement  that  such 
person  acted  in  good  faith  and  in  a 
manner  he  or  she  reasonably  believed  to 
be  solely  in  the  interests  of  the 
participants  and  beneficiaries  of  the 
plans  participating  in  the  Account. 

15.  Written  minutes  must  be  taken 
and  maintained  in  connection  with  all 
meetings  involving  independent 
fiduciary  committees  of  ERISA-Covered 
Accounts.  Such  minutes  must  include  a 
rationale  as  to  why  decisions  were 
made.  Where  the  independent  fiduciary 
is  a  committee,  decisions  will  be  made 
on  the  basis  of  a  majority  vote.  Any 
dissenting  committee  member  will 
provide  a  written  rationale  for  his 
dissent.  Where  the  independent 
fiduciary  is  a  single  entity  (e.g..  a 
business  organization)  for  which  no 
minutes  of  meetings  would  be 
maintained,  all  decisions  of  such 
independent  fiduciary  and  rationale 
thereof  must  be  set  forth  in  writing  and 
maintained  by  MM  pursuant  to  the 
recordkeeping  requirements  outlined  in 
the  General  Conditions  below. 

16.  In  connection  with  the 
management  of  real  estate  shared 
investments,  it  is  possible  that  MM,  on 
behalf  of  the  General  or  Non-ERISA 
Accounts,  or  the  independent 
fiduciaries  for  ERISA-Covered  Accounts 
participating  in  a  shared  investment, 
may  develop  different  approaches  as  to 
whether  or  how  long  an  investment 
should  be  held  by  an  Account.  Certain 
situations  may  also  arise  during  the 
course  of  MM's  holding  of  a  shared  real 
estate  investment  in  which  decisions 
will  need  to  be  made  where  it  is  not 
possible  to  obtain  the  agreement  of  MM 
and  all  of  the  independent  fiduciaries 
involved.  These  situations  may  arise  as 
a  result  of  an  action  taken  by  a  third 
party,  or  they  may  arise  in  connection 
with  an  action  proposed  by  MM  or  the 
independent  fiduciary  for  an  ERISA- 
Covered  Account.  In  such  cases.  MM 


will  make  recommendations  to  the 
independent  fiduciaries  regarding  a 
proposed  transaction.  If  a  course  of 
action  cannot  be  foimd  that  is 
acceptable  to  each  independent 
fiduciary,  a  stalemate  procedure  will  be 
followed  to  ensure  that  a  decision  can 
be  made.  "The  applicant  represents  that 
the  stalemate  procedure  is  similar  to 
procedures  typically  used  to  resolve 
disputes  between  co-vent\irers  under 
real  estate  joint  venture  agreements  and 
is  therefore  familiar  to  most  real  estate 
investors. 

17.  With  respect  to  stalemates 
between  two  or  mora  ERISA-Covered 
Accounts  which  share  an  investment, 
the  stalemate  procedure  is  designed  to  , 
provide  a  result  that  is  similar  to  what 
would  occur  in  comparable  situations 
where  unrelated  parties  to  a  transaction 
were  dealing  at  arm's  length.  This 
means  that  the  action  which  will  be 
taken  in  such  cases  is  the  one  that  does 
not  require  an  Account:  1)  to  invest  new 
money;  2)  to  change  the  terms  of  an 
existing  agreement;  or  3)  to  change  the 
existing  relationship  between  the 
Accounts. 

18.  However,  one  additional  option 
will  be  provided  in  4^e  event  of  such 
stalemates.  Where  investments  are 
shared  by  two  or  more  Accounts  (other 
than  the  General  Account),  MM  will 
make  recommendations  to  the 
Independent  fiduciaries  of  each 
participating  ERISA-Covered  Account 
regarding  investment  management 
decisions  that  must  be  made  for  a  real 
estate  shared  investment.  For  example, 
if  the  independent  fiduciaries  cannot 
agree  on  a  MM  recommendation,  MM 
may  offer  alternate  reconunendations 
(possibly  including  partition  and  sale  of 
undivided  interests)  in  an  attempt  to 
facilitate  agreement.  If  the  independent 
fiduciaries  still  cannot  agree,  each 
ERISA-Covered  Account  will  be  offered 
the  opportunity  to  buy  out  the  other 
ERISA-Covered  Account's  interest  on 
the  basis  of  a  specified  price.  The 
specified  price  may  be  based  on  the 
price  offered  by  a  third  party,  or,  if  no 
third  party  offer  is  received  (or  if  the 
third  party  offer  is  imacceptable  to 
either  ERISA-Covered  Account),  the 
specified  price  will  be  the  price 
established  under  the  independent 
appraisal  procedure  described  below. 
As  in  a  buy-sell  provision  in  a  typical 
joint  venture,  the  ERISA-Covered 
Account  to  which  the  offer  is  made  will 
have  the  option  to  sell  to  the  offering 
ERISA-Covered  Account  at  the  specified 
price,  or  to  buy  out  the  offering  ERISA- 
Covered  Account's  interest  at  that  price. 

19.  If  the  independent  fiduciary  tor 
the  ERISA-Covered  Account  which 
disagrees  with  MM's  recommendation 
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does  not  wish  to  make  a  buy-sell  offer 
to  the  other  ERISA-Covered  Account, 
the  other  Account(s)  (except  for  the 
General  Account)  may  do  so.  If  no 
ERISA-Covered  Account  chooses  to 
exercise  the  buy-sell  option.  MM  will 
take  the  action  designed  to  preserve  the 
status  quo,  i.e.,  the  action  designed  to 
avoid  expenditure  of  additional  funds 
by  the  Accounts  and  avoid  any  change 
in  existing  arrangements  or  contractual 
relationships. 

20.  Where  a  real  estate  investment  is 
shared  by  the  General  Accoimt  and  one 
or  more  ERISA-Covered  Accounts  and  a 
stalemate  occurs  between  the  General 
Account  and  an  ERISA-Covered 
Account,  MM  may  offer  alternate 
recommendations  to  facilitate  an 
agreement.  If  the  Accounts  still  cannot 
reach  agreement,  each  Account  will  be 
offered  the  opportunity  to  buy  out  the 
other  Account's  interest  on  the  basis  of 
a  specified  price,  which  will  be 
established  in  accordance  with  the 
independent  appraisal  procedure 
described  below,  or  will  be  the  price 
offered  by  a  third  party.  If  none  of  the 
Accounts  elects  to  make  a  buy-sell  offer 
to  the  other  Account,  MM  would  be 
required  to  take  the  action  selected  by 
the  indei>endent  fiduciary  of  the  ERISA- 
Covered  Account.  Where  the  General 
Account  wishes,  e.g.,  to  hold  its  interest 
and  the  independent  fiduciary  for  the 
ERISA-Covered  Account  determines  to 
sell  its  interest,  the  General  Account 
will  buy  out  the  interest  of  the  ERISA- 
Covered  Account  at  the  price  offered  by 
the  third  party,  or.  at  the  ERISA-Covered 
Account's  option,  at  sui  independently 
determined  price.  Conversely,  where  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account  determines  to  retain 
its  interest  while  the  General  Account 
wants  to  sell  its  interest,  the  ERISA- 
Covered  Account  has  the  option  of 
buying  out  the  General  Accoimt,  or,  if 
the  independent  fiduciary  chooses  not 
to,  the  status  quo  will  be  maintained. 

Specific  Transactions 

/.  Direct  Real  Estate  Investments 
(a)  Transfers  Between  Accouints 

21.  Following  the  initial  sharing  of 
investments,  it  may  be  in  the  best 
interests  of  the  Accounts  participating 
in  the  investment  for  one  Accoimt  to 
sell  its  interest  to  the  other(s).  Such  a 
situation  may  arise,  for  example,  when 
one  Account  experiences  a  need  for 
liquidity  in  order  to  satisfy  the  cash 
needs  of  the  plans  participating  in  the 
Accoimt,  while  for  the  other  Account(s) 
the  investment  remains  appropriate. 
One  possible  means  of  reconciling  this 
situation  is  for  the  "selling"  Account  to 
sell  its  interest  in  the  shared  investment 


to  the  remaining  participating 
Account(s)  or  to  another  Account(s)  at 
current  fair  market  value.  Such  sales 
may  not,  however,  be  appropriate  in  all 
circumstances.  An  inter-Account 
transfer  will  only  be  permitted  when  it 
is  determined  to  be  in  the  best  interests 
of  each  Account  that  would  be  involved 
in  the  transaction.  The  transfer  may  also 
be  subject  to  the  approval  of  the 
Insurance  Departments  of  a  number  of 
states,  including  Massachusetts  and/or 
New  York.  Because  MM  would  be  acting 
on  behalf  of  both  the  "buying"  and 
"selling"  Accounts  (but  not  the  General 
Account)  in  such  an  inter-Account 
transfer,  the  transfer  might  be  deemed  to 
constitute  a  prohibited  transaction 
under  section  406(b)(2)  of  the  Act. 
Accordingly,  exemptive  relief  is 
requested  herein  for  the  sale  or  transfer 
of  an  interest  in  a  shared  real  estate 
investment  by  one  ERISA-Covered 
Account  to  another  Account  of  which 
MM  is  a  fiduciary.  Such  transfers  would 
have  to  be  at  fair  market  value  and , 
approved  by  the  independent  fiduciary 
for  each  ERISA-Covered  Account 
involved  in  the  transfer. 

Ordinarily,  no  transfer  of  an  interest 
in  a  shared  investment  will  be  permitted 
between  the  General  Account  and  an 
ERISA-Covered  Account.  The  transfer  of 
an  interest  in  a  shared  investment 
between  the  General  Account  and  an 
ERISA-Covered  Account  may  be 
deemed  to  constitute  a  violation  of 
sections  406(a)(1)  (A)  and  (D)  as  well  as 
sections  406(b)  (1)  and  (2)  of  ERISA.  As 
noted  above,  however,  where  a 
stalemate  arises  between  the  General 
Account  and  an  ERISA-Covered 
Account,  the  transfer  of  such  an  interest 
would  be  permitted  to  resolve  the 
conflict.  Specific  stalemate  procedures 
have  been  developed  for  these 
situations.  If,  for  example,  a  third  party 
makes  an  offer  to  purchase  the  entire 
investment  held  by  MM  on  behalf  of  the 
General  Account  and  an  ERISA-Covered 
Account,  it  is  possible  that  the  General 
Account  would  like  to  accept  the  offer 
and  the  independent  fiduciary  on  behalf 
of  the  ERISA-Covered  Account  would 
like  to  reject  the  offer.  In  that  event,  MM 
may  offer  alternative  recommendations 
to  the  independent  fiduciary.  If  there  is 
still  no  agreement,  the  independent 
fiduciary  (as  the  party  wishing  to  reject 
the  offer)  would  be  given  the 
opportunity  to  buy-out  the  General 
Account's  interest  at  a  specified  price. 
This  price  may  be  a  proportionate  share 
of  the  third  party  offer;  or,  if  such  price 
is  unacceptable  to  the  ERISA-Covered 
Account,  a  proportionate  share  of  the 
price  determined  through  the 
independent  appraisal  procedure 


described  below.  This  procedure  would 
give  the  ERISA-Covered  Account  an 
opportunity  to  retain  its  interest  in  the 
shared  investment.  If  the  ERISA- 
Covered  Account  does  not  choose  to 
buy-out  the  General  Account's  interest, 
the  General  Account  would  be  required 
to  accede  to  the  direction  of  the  ERISA- 
Covered  Account  and  would,  therefore, 
reject  the  third  party  offer. 

If,  in  the  event  of  a  third  party 
purchase  offer,  the  General  Account 
wants  to  reject  the  offer  but  the 
independent  fiduciary  on  behalf  of  the 
ERISA-Covered  Account  wants  to  accept 
the  offer,  the  procedures  described 
above  would  apply,  except  that  the 
General  Account  (as  the  party  wishing 
to  reject  the  offer)  would  have  the 
opportunity  to  buy-out  the  ERISA- 
Covered  Account's  interest  at  a 
proportionate  share  of  the  third  party 
purchase  offer,  or,  at  the  option  of  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account,  at  an  independently 
determined  price.  This  will  permit  the 
ERISA-Covered  Account  to  sell  its 
interest  in  a  real  estate  investment,  if  it 
chooses  to  do  so,  at  no  less  than  the 
same  price  it  would  have  received  from 
a  third  party. 

Even  in  the  absence  of  a  third  party 
offer,  MM  may  recommend  the  sale  of 
a  shared  investment.  If  the  independent 
fiduciary  approves  the  recommendation, 
MM  will  arrange  for  the  sale.  If  the 
independent  fiduciary  does  not  approve 
MM's  recommendation,  MM  may  offer 
alternative  recommendations,  possibly 
including  partition  and  sale  of  divided 
interests.  If,  however,  no  agreemmi  is 
reached,  the  independent  fiduciary  (as 
the  party  wishing  to  reject  the 
recommendation)  would  be  given  the 
opportunity  to  buy-out  the  General 
Account's  interest  in  accordance  with 
the  independent  appraisal  procedure 
described  below.  If  there  is  no  buy-out, 
MM  would  take  the  course  of  action 
consistent  with  the  ERISA-Covered 
Account's  determination  and  would, 
therefore,  not  sell  the  investment. 

The  independent  fiduciary  may  also 
determine  independently  that  a  shared 
investment  in  an  ERISA-Covered 
Account  should  be  sold.  If  MM  agrees 
with  this  recommendation,  MM  will 
arrange  the  sale.  If  MM,  on  behalf  of  the 
General  Account,  disagrees  with  the 
recommendation,  MM  will  first  attempt 
to  sell  the  ERISA-Covered  Account's 
interest  to  another  Account  other  than 
the  General  Account.  In  this  case,  the 
sale  price  and  other  terms  would  have 
to  be  approved  by  the  independent 
fiduciary  for  each  ERISA-Covered 
Account.  If  the  ERISA-Covered 
Account's  interest  cannot  be  sold  to 
another  Account,  MM  may  offer 
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alternative  recommendations,  possibly 
including  partition  and  sale  of  the 
ERISA-Covered  Account's  interest  to  a 
third  party.  If  no  agreement  is  reached 
with  respect  to  these  options,  the 
General  Account  (as  the  paiiy  opposed 
to  the  sale)  would  have  the  opportimity 
of  buying  out  the  ERISA-Covered 
Account's  interest  at  a  price  established 
under  independent  appraisal 
procedures  described  below.  If  there  is 
no  buy-out  and  no  agreement.  MM  will 
be  required  to  take  the  course  of  action 
consistent  with  the  ERISA-Covered 
Account's  determination  and  will  sell 
the  entire  investment. 

Where  an  independent  price  for  the 
transfer  of  an  interest  in  a  shared 
investment  between  the  General 
Account  and  an  ERISA-Covered 
Account  is  not  established  by  an  offer 
£rom  an  unrelated  third  party  (or  where 
the  third  party  price  is  unacceptable  to 
the  ERISA-Covered  Account),  the 
stalemate  procedure  provides  for  the 
appointment  of  an  independent 
appraiser.  Under  this  procedure.  MM 
and  the  independent  fiduciary  will  each 
appoint  an  independent  appraiser, 
lliese  two  appraisers  will  then  choose 
a  third  appraiser.  The  panel  of 
appraisers  will  each  evaluate  the  entire 
investment,  and  the  average  of  the  three 
appraisals  will  be  used  to  determine  the 
proportional  value  of  each  shared 
investment  interest.  However,  the 
General  Account  and  the  ERISA- 
Covered  Account  may  agree  that,  if  one 
valuation  is  more  than  a  specified 
percefluge  outside  the  range  of  the  other 
two  valuations,  that  valuation  may  be 
disregarded  and  the  transfer  price  will 
be  the  average  of  the  remaining  two 
valuations.  The  applicant  represents 
that  this  procedure,  which  is  of  the 
variety  typically  used  in  real  estate  joint 
venture  agreements,  provides  adequate 
protection  for  the  ERISA-Covered 
Account  because  the  independent 
fiduciary  is  an  equal  participant  in  the 
appraisal  process.  See  Section  1(a). 

(b)  Joint  Sales  of  Property 

22.  In  situations  involving  shared  real 
estate  investments,  an  opportunity  may 
arise  to  sell  the  entire  investment  to  a 
third  party,  and  it  may  be  determined 
for  all  of  the  participating  Accounts  that 
the  sale  is  desirable.  When  the  General 
Account  is  participating  in  the 
investment,  and  the  sale  is  therefore 
determined  to  be  in  the  best  interests  of 
the  General  Account  (in  addition  to 
being  in  the  interests  of  the  other 
Account(s)),  the  sale  might  be  deemed 
to  constitute  a  prohibited  transaction 
under  section  406  of  the  Act  and  section 


4975  of  the  Code.'  Similarly,  MM  may 
be  acting  on  behalf  of  two  ERISA- 
Covered  Accounts  or  an  ERISA-Covered 
Account  and  a  non-ERISA-Covered 
Account  other  than  the  General 
Account.  Accordingly,  exemptive  relief 
is  requested  for  these  joint  sales.  The 
sales  would  have  to  be  approved  by  the 
independent  fiduciary  fat  each  ERISA- 
Covered  Account  involved  in  the  sale. 
In  accordance  with  MM's  stalemate 
procedures,  if  the  independent  fiduciary 
for  one  ERISA-Covered  Account  wishes 
to  sell  its  interest  in  a  shared  investment 
and  the  independent  fiduciary  for 
another  ERISA-Covered  Account  does 
not  want  to  sell,  MM  will  attempt  to 
negotiate  a  compromise,  including  the 
transfer  of  interests  from  one  Account  to 
the  other.  If  no  agreement  can  be 
reached,  the  status  quo  will  be 
maintained  and  no  sale  will  be  made. 
See  Section  1(b). 

(c)  Additional  Capital  Contributions 

23.  On  occasion,  commercial  real 
estate^vestments  require  infusions  of 
additional  capital  in  order  to  fulfill  the 
investment  expectations  of  the  property. 
For  example,  developmental  real  estate 
investments  sometimes  require 
additional  capital  in  order  \fi  complete 
the  construction  of  the  property.  In 
addition,  the  cash  flow  needed  to 
improve  or  operate  completed  buildings 
may  also  result  in  the  need  for 
additional  capital.  Such  additional 
capital  is  frequently  provided  by  the 
owners  of  the  property.  In  the  case  of  a 
property  that  is  owned  entirely  by  MM 
on  behalf  of  the  Accounts,  it  is 
contemplated  that  needed  additional 
capital  will  ordinarily  be  contributed  in 
connection  with  the  investment  in  the 
form  of  an  equity  capital  contribution 
made  by  each  participating  Account  in 
an  amount  equal  to  such  Account's 
existing  percentage  eouity  interest  in  the 
shared  investment: '  that  is,  in  the  first 
instance,  each  Account  would  be 
afforded  the  opportunity  to  contribute 
additional  capital  on  a  fully 
proportionate  basis.  In  the  case  of 
ERISA-Covered  Accounts,  all  decisions 
regarding  the  making  of  additional 
capital  contributions  must  be  approved 
by  the  independent  fiduciary  for  the 
Account.  The  making  of  an  additional 
capital  contribution  could  be  deemed  to 


'Tha  Dapartment  notas  that  all  futura  raferancw 
to  the  proviaion*  of  tha  Act  tlull  be  daamad  to 
Includ*  tha  parallel  provitiona  of  the  Coda. 

*In  any  case  where  the  General  Account 
partlcipataa  in  a  ahared  inveatinant  with  one  or 
nnore  QUSA-Covered  Account*  and  a  call  (or 
additional  capital  i<  made,  the  General  Account 
will  always  make  a  capital  contribution  that  is  at 
laaat  equivalent  proportionately  to  the  highest 
capital  contribution  made  by  an  ERISA <^vered 
Account. 


involve  a  prohibited  transaction  imder 
section  406  of  the  Act.  If  one  or  more 
participating  Accounts  in  a  shared 
investment  is  unable  to  provide  its  share 
of  the  needed  additional  capital,  various 
alternatives  may  be  appropriate, 
including  having  the  other  Account(s) 
make  a  disproportionate  contribution. 
For  example,  where  the  General 
Account  and  an  ERISA-Covered 
Account  participate  in  a  shared 
investment  and  the  need  for  additional 
capital  arises,  it  might  be  determined  for 
liquidity  reasons  or  other  factors 
involving  the  ERISA-Covered  Account 
that  the  additional  contribution  should 
not  be  made  by  that  Account.  As  a 
result,  the  additional  equity  capital  may 
be  provided  entirely  by  the  General 
Account  with  the  further  consequence 
that  the  General  Account  would 
thereafter  have  a  larger  interest  in  the 
investment  and,  therefore,  a  larger  share 
in  the  appreciation  and  income  to  be 
derived  from  the  property.^  Such  an 
adjustment  in  ownership  interests  might 
be  deemed  to  constitute  a  prohibited 
(indirect  sales)  transaction  under 
section  406  of  the  Act.  In  addition,  these 
situations  could  also  occur  where  two 
ERISA-Covered  Accoimts  are  involved 
or  an  ERISA-Covered  Account  and  a 
non-ERISA-Covered  Accotint  are 
involved.  Accordingly,  the  applicant  is 
requesting  exemptive  relief  that  would 
permit  the  contribution  of  additional 
equity  capital  for  a  shared  investment 
by  Accounts  participating  in  the 
investment  (including  the  General 
Account).  Any  decision  made  or  action 
taken  by  an  ERISA-Covered  Account 
(i.e.,  the  contribution  of  either  no 
additional  capital,  the  Account's  pro 
rata  share  of  additional  capital,  less  than 
or  more  than  the  Account's  pro  rata 
share,  etc.)  must  be  approved  by  such 
independent  fiduciary.  See  Section  1(c). 

(d)  Lending  of  Funds  To  Meet 
Additional  Capital  Requirements 

24.  If  the  General  Account  and  an 
ERISA-Covered  Account  participate  in  a 
shared  investment  that  experiences  the 
need  for  additional  capital,  and  it  is 
determined  that  the  ERISA-Covered 
Account  does  not  have  sufficient  funds 
available  to  meet  the  call  for  additional 
capital,  the  General  Account  might  be 
willing  and  able  to  loan  the  required 
funds  to  the  ERISA-Covered  Account. 
Prior  to  any  loan  being  made,  it  must  be 


^  In  the  caae  of  *har*d  iwl  ecuta  inveatment* 
owned  entirely  by  MM  accounu,  if  an  Account 
contributes  capital  equaling  leaa  than  its  pro  rata 
interest  in  the  investment  (or  makes  no  contribution 
at  all),  that  Account's  equity  interect  will  be  re- 
adjusted and  reduced  based  on  the  change  in  the 
fair  market  value  of  the  property  caused  by  the 
infusion  of  new  capital. 
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approved  by  the  independent  fiduciary 
for  the  ERISA-Covered  Account.  Such 
loan  will  be  unseciued  and  non- 
recourse, will  bear  interest  at  a  rate  that 
will  not  exceed  the  higher  of  the  prime 
rate  plus  two  percentage  points  or  the 
prevailing  interest  rate  on  QO-day 
Treasury  Bills,  will  not  be  callable  at 
any  time  by  the  General  Account,  and 
will  be  prepayable  at  any  time  without 
penalty  at  the  discretion  of  the 
independent  fiduciary  of  the  ERISA- 
Covered  Account.  See  Section  1(d). 

(e)  Shared  Debt  Investments 

25.  MM  occasionally  makes  real  estate 
investments  consisting  of  interim 
construction  loans  or  medium  or  long- 
term  loans  on  a  property.  In  some 
instances,  MM  may  have  the 
opportunity  to  obtein  an  equity 
ownership  interest  in  the  underlying 
real  property  upon  maturity  of  the  debt 
or  at  the  election  of  MM.  It  is  possible 
that  shared  real  estate  debt  investments 
might  raise  questions  under  section  406 
of  the  Act  in  essentially  two  situations: 
(1)  a  material  modification  in  the  terms 
of  a  loan  agreement,  or  (2)  a  default  on 
a  loan.  From  time  to  time,  the  terms  of 
outstanding  real  estate  loans  need  to  be 
modified  to  take  into  account  new 
developments.  Such  modifications  may 
commonly  include  extensions  of  the 
term  of  the  loan,  revised  interest  rates, 
revised  repayment  schedules,  changes 
in  covenants  or  warranties  to  permit,  for 
example,  additional  financing  to  be 
provided.  These  situations  require  a 
decision  on  behalf  of  the  lender  whether 
it  would  be  in  its  own  interest  to  make 
the  modifications  in  question.  Similarly, 
when  a  borrower  commits  an  act  of 
default  under  a  loan  agreement,  the 
lender  must  determine,  in  its  own 
interest,  what  action,  if  any,  it  wishes  to 
take.  Such  action  might  involve 
foreclosure  on  the  loan,  a  restructuring 
of  the  loan  arrangement,  or,  in  some 
cases  as  appropriate,  no  action  at  all. 
When  a  debt  investment  is  shared 
among  Accounts,  a  decision  must  be 
made  on  behalf  of  each  Account  with 
respect  to  the  action  to  be  taken  when 
a  loan  modification  or  loan  default 
situation  occurs.  These  situations  may 
also  occur  where  two  or  more  Accounts 
hold  interests  in  debt  investments  in 
respect  of  the  same  property,  and  one 
interest  is  subordinate  to  the  other  in 
the  event  of  insolvency.  In  some  cases, 
moreover,  it  is  conceivable  that  different 
actions  might  be  desired  by  different 
Accounts.  Normally,  however,  only  one 
unified  course  of  action  is  possible  in 
the  situation.  Since  MM  maintains  each 
of  these  Accounts,  the  action  it  decides 
to  take  for  the  participating  Accoimts 
may  raise  questions  under  section  406 


of  the  Act.  Accordingly,  exemptive 
relief  is  being  requested  that  will  permit 
MM  on  behalf  of  the  Accounts  to  take 
appropriate  action  with  respect  to  the 
modification  of  the  material  terms  of  a 
loan  or  with  respect  to  a  defiault 
situation  when  the  loan  is  a  shared 
investment  involving  one  or  more 
ERISA-Covered  Accounts.  Each  such 
action  would  require  approval  of  the 
indefwndent  fiduciary  for  each  ERISA- 
Covered  Account.  If  there  is  an 
agreement  among  the  independent 
fiduciaries  as  to  the  course  of  action  to 
follow  with  regard  to  a  proposed  loan 
modification,  or  an  adjustment  in  the 
rights  upon  default,  such  modification 
or  adjustment  will  be  implemented.  If, 
upon  full  discussion  of  the  matter,  no 
course  of  action  can  be  agreed  upon  by 
the  independent  fiduciaries,  no 
modification  of  the  terms  of  the  loan  or 
adjustment  in  the  rights  upon  default 
would  be  made.  The  terms  of  the  loan 
agreement  as  originally  stated  would  be 
carried  out.  See  Section  1(e). 

n.  Joint  Venture  Investments 

26.  Many  real  estate  investments  are 
structured  as  joint  venture  arrangements 
(rather  than  100  percent  ownership 
interest  in  property)  in  which  MM  and 
another  party,  such  as  a  real  estate 
developer  or  manager,  participate  as 
joint  venturer  partners  (or  co- venturers). 
Either  MM  or  MM's  co-venturer  may  act 
as  managing  partner  of  the  joint  venture. 
Joint  venture  investments  typically 
involve  several  particular  features  by 
virtue  of  the  terms  and  conditions  of  the 
joint  venture  agreements  that  may. 
when  MM's  joint  venture  interest  is 
shared,  result  in  possible  violations  of 
section  406  of  the  Act. 

(a)  Additional  Capital  Contributions  to 
Joint  Ventures 

27.  As  in  the  case  of  investments 
made  entirely  by  MM,  joint  venture  real 
estate  investments  sometimes  require 
additional  operating  capital.  Typically, 
a  joint  venture  agreement  will  provide 
for  a  capital  call  by  the  general  partner 
of  the  joint  venture  to  be  made  to  each 
joint  ventiver  and  that  each  venturer 
provide  the  needed  capital  on  a  pro  rata 
basis  either  in  the  form  of  an  equity 
contribution  or  a  loan  to  the  joint 
venture.  If  one  joint  venturer  refuses  to 
contribute  its  pro  rata  equity  share  of 
the  capital  call,  the  other  joint 
venturers)  may  contribute  additional 
capital  to  cover  the  short-fall  and 
thereby  "squeeze  down"  the  interest  in 
the  venture  of  the  non-contributing  joint 
venturer.*  Alternatively,  if  suflicient 


additional  capital  is  not  provided  by  the 
joint  venturers,  other  financing  may  be 
sought,  or  the  joint  venture  may  be 
hquidated.  In  the  case  of  a  capital  call 
where  MM's  joint  venture  interest  is 
shared  by  two  or  more  Accounts,  a 
determination  must  be  made  on  behalf 
of  each  Account  participating  in  the 
shared  investment  with  respect  to 
whether  it  is  appropriate  for  the 
Account  to  provide  its  proportionate 
share  of  additional  capital  requested  by 
the  joint  venture.  The  general  rule  that 
MM  will  follow  is  that  each  Account 
will  be  given  the  opportunity  to  provide 
its  pro  rata  share  of  the  capital  call,  but 
for  some  Accounts  it  may  be  determined 
to  be  appropriate  to  provide  less  than  a 
full  share  or  no  additional  capital  at  all. 
In  such  cases,  the  interest  of  the 
Account  would  be  reduced 
proportionately  on  a  fair  market  basis. 
In  the  case  of  ERISA-Covered  Accoimts, 
all  decisions  regarding  the  malcing  of 
additional  capital  contributions  must  be 
approved  by  the  independent  fiduciary 
for  the  Account.  In  addition  to 
situations  where  some  Accounts 
participating  in  the  ownership  of  MM's 
joint  venture  interest  may  not  be  in  a 
position  to  provide  their  share  of  a 
capital  call,  other  situations  may  arise 
where  the  co-venturer  is  unable  to  make 
its  additional  capital  contributions.  Both 
of  these  situations  may  result  in 
prohibited  transactions  under  section 
406  of  the  Act. 

28.  MM  Shortfall.  The  General 
Account  and  an  ERISA-Covered 
Account  may  experience  a  capital  call 
from  the  general  partner  of  the  joint 
venture  for  either  a.i  additional  equity 
or  debt  contribution.  If  it  is  determined 
that  the  ERISA-Covered  Account  does 
not  have  sufficient  funds  available  to 
meet  its  contribution  requirement, '  the 


*  In  the  case  of  a  call  for  additional  capital 
involving  a  typical  joint  venture  arrangement 


entered  into  between  parties  dealing  at  arm's 
length,  the  joint  venture  agreement  may  commonly 
provide  that  the  equity  interest  of  any  non- 
contributing  venturer  be  re-adjusted,  or  "squeezed 
down",  on  a  capital  interest  basis.  This  involves  re- 
adjusting the  equity  interests  of  the  venturers  solely 
on  the  basis  of  the  percentage  of  total  capital 
contributed  without  taking  into  account  any 
appreciation  on  the  underlying  pro[>erty-  Inis 
"capital  interest"  adjustment  can  substantially 
diminish  the  equity  interest  of  the  non<ontributing 
venturer  in  the  actual  current  market  value  of  the 
underlying  property.  Thus,  this  type  of  re- 
adjustment is  intended  to  provide  an  incentive  to 
all  venturers  to  make  their  proportionate  capital 
contributions  so  that  improvements  can  be  made 
and  the  operation  of  a  property  continued  without 
burdening  the  other  venturers. 

•In  any  case  where  the  General  Account  and  one 
or  more  ERISA-Covered  Accounts  share  MM's 
interest  in  a  joint  venture,  the  General  Account  will 
always  make  a  capital  contribution  that  is  at  least 
equivalent  proportionately  to  the  highest  capital 
contribution  made  by  an  ERISA-Covered  Account, 
up  to  its  pro  rata  share  of  the  additional  capital  call. 
Thus,  the  General  Account  will  never  be  the  cause 
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General  Account  may  make  a  loan  to  the 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  its 
required  pro  rata  capital  contribution. 
Accordingly,  subject  to  the  conditions  of 
the  proposed  exemption.  Section  11(a)(2) 
would  provide  relief  for  loans  of  this 
type.  Prior  to  any  loan  being  made,  it 
would  have  to  be  approved  by  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account.  Such  loan  will  be 
unsecured  and  non-recourse,  will  bear 
interest  at  a  rate  that  will  not  exceed  the 
greater  of  the  prime  rate  plus  two 
percentage  points  or  the  prevailing 
interest  rate  on  90-day  Treasury  Bills, 
will  not  be  callable  at  any  time  by  the 
General  Account,  and  will  be 
prepayable  at  any  time  without  penalty 
at  the  discretion  of  the  independent 
fiduciary  of  the  ERISA-Covered 
Account.  In  addition,  the  General 
Account  may  make  an  additional  equity 
contribution  to  the  joint  venture  to 
cover  the  ERISA-Covered  Account's 
shortfall.  In  that  event,  the  equity 
interest  of  the  ERISA-Covered  Account 
will  be  "squeezed  down"  (relative  to  the 
equity  interest  of  the  General  Account) 
on  a  fair  market  value  basis.  This  option 
would  avoid  the  capital  basis  squeeze- 
down  of  the  ERISA-Covered  Account's 
interest  by  the  co-venturer.  Such 
contribution  would  be  made  by  the 
General  Account  only  after  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account  is  given  an 
opportunity  to  make  an  additional 
contribution.  See  Section  n(a)(3). 

A  similar  situation  may  arise  where 
two  ERISA-Covered  Accounts,  or  an 
ERISA-Covered  and  a  non-ERISA- 
Covered  Account,  participate  in  a  joint 
venture  investment.  If  one  Account  is 
unable  or  unwilling  to  provide  its 
proportionate  share  of  a  capital  call,  the 
other  Account  may  be  interested  in 
making  up  the  shortfall.  This  might  be 
accomplished  by  means  of  an  equity 
contribution  with  a  resulting  re- 
adjustment on  a  current  fair  market 
value  basis  in  the  equity  ownership 
interests  of  the  participating  Accounts. 
Thus,  any  of  these  disproportionate 
contribution  situations  between 
Accounts  might  result  in  a  violation  of 
section  406  of  the  Act.  Subject  to  the 
generally  applicable  conditions  of  this 
proposed  exemption.  Section  11(a)(3) 
provides  relief  lor  these 
disproportionate  contributions. 

29.  Co-  Venturer  Shortfall.  In  some 
cases.  MM's  co-venturer  in  a  joint 
venture  investment  may  be  unable  to 
meet  its  additional  capital  obligation, 
and  MM  may  deem  it  advisable  for  some 


or  all  of  the  participating  Accounts  to 
contribute  capital  in  excess  of  the  pro 
rata  share  of  MM's  Accounts  in  the  joint 
venture  in  order  to  finance  the  operation 
of  the  property  (and  thereby  squeeze 
down  the  equity  interest  of  the  co- 
venturer). '"The  applicant  is  requesting 
exemptive  relief  that  would  permit 
additional  capital  contributions  to  be 
made  by  participating  Accounts 
(including  the  General  Accoiuit)  on  a 
disproportionate  basis  if  the  need  arises. 
Any  instance  involving  the  infusion  of 
additional  capital  to  a  joint  venture  will 
be  considered  by  the  independent 
fiduciary  for  each  ERISA-Covered 
Account  participating  in  the  investment 
and  any  action  to  be  taken  by  the 
Account  must  be  approved  by  the 
independent  fiduciary.  These  actions 
might  include  contributing  a  pro  rata 
share  of  additional  equity  capital 
(including  a  capital  contribution  that 
squeezes  down  the  interest  of  a  co- 
venturer  on  the  basis  provided  in  the 
joint  venture  agreement),  contributing 
more  or  less  than  a  pro  rata  share,  or 
contributing  no  additional  capital.  See 
Section  11(a)(4). 

(b)  Third  Party  Purchases  of  Joint 
Venture  Properties 

30.  Under  the  terms  of  typical  joint 
venture  agreements,  if  an  offer  is 
received  from  a  third  party  to  purchase 
the  assets  of  the  joint  venture,  and  one 
joint  venture  partner  (irrespective  of  the 
{lercentage  ownership  interest  of  the 
joint  venture  partner)  wishes  to  accept 
the  offer,  the  other  joint  venture  partner 
must  either  (1)  also  accept  the  offer,  or 
(2)  buy  out  the  first  partner's  interest  at 
the  portion  of  the  offer  price  that  is 
proportionate  to  the  first  partner's  share 
of  the  venture.  For  example,  if  MM  on 
behalf  of  the  Accounts  and  a  real  estate 
develoi>er  are  joint  venture  partners  in 
a  property  and  an  offer  is  received  from 
another  person  to  acquire  the  entire 
property  that  the  developer  wants  to 
accept,  MM  on  behalf  of  the  Accounts 
would  be  obligated  either  to  sell  its 
interest  also  to  the  third  party  or  to  buy 
out  the  interest  of  the  developer  at  the 
portion  of  the  price  offered  by  the  third 
party  proportionate  to  the  developer's 
sharie  of  the  venture.  When  MM's 
interest  in  a  real  estate  joint  venture  is 
shared  by  two  or  more  Accounts,  it  is 
likely  that  the  same  decision  will  be 
appropriate  for  each  Account  in  any 
third-party  purchase  situation.  See 
Sections  1(b)  and  n(b)(l).  It  is  also 


m  btw««n  the  Account*  of  ■  capital  contribution 
•hoitfall  by  MM  that  «rould  raault  in  a  caplul  baaia' 
>  down  by  a  co-v«nturar. 


>°In  anv  caia  involving  a  shared  joint  venture 
interest  held  by  the  General  Account  and  an  ERISA- 
Covered  Account,  if  it  it  determined  that  the 
ElUSAOjverod  Account  will  contribute  its  pro  rata 
share  of  extra  capital,  the  General  Account  would 
alio  contribute  at  laast  its  pro  rata  share  of  such 
capiuL 


possible,  however,  that  it  might  be  in 
the  interests  of  some  Accounts  to  reject 
the  offer  and  buy-out  the  developer, 
while  other  Accounts  might  not  have 
the  funds  to  do  so  or.  for  some  other 
reason,  would  elect  to  sell  to  the  third 
party.  The  joint  venture  agreements 
typically  require,  however,  that  MM  on 
behalf  of  the  Accounts  provide  the  co- 
venturer  with  a  unified  buy  or  sell 
reply.  Thus,  in  making  a  buy  or  sell 
decision  in  any  of  these  cases  involving 
an  ERISA-Covered  Account,  MM  might 
be  deemed  to  be  acting  in  violation  of 
section  406  of  the  Act.  Further,  in  order 
to  resolve  situations  where  the  same 
reply  is  not  appropriate  for  all 
participating  Accounts,  various 
alternatives  may  be  adopted.  For 
example,  the  Account(s)  that  wishes  to 
continue  owning  the  property  may  be 
willing  and  able  to  buy  out  not  only  the 
co-venturer,  but  also  the  other 
participating  Account(s)  that  wishes  to 
accept  the  third  i>arty  offer  to  sell.  Or, 
one  Accoimt  may  itself  be  willing  and 
able  to  buy-out  the  co-venturer  while 
the  other  Accotmt  chooses  to  continue 
holding  its  original  interest  in  the 
property.  Alternatively,  all  of  the 
Accounts  may  choose  to  participate  in 
the  buy-out.  but  on  a  basis  that  is  not 
in  proportion  to  their  existing 
ownership  interests.  Such  alternatives, 
when  an  ERISA-Covered  Account  is 
involved,  while  all  possibly  desirable 
from  case  to  case,  may  also  raise 
questions  under  section  406  of  the  Act, 
whether  or  not  the  General  Accoimt  is 
a  participant  in  the  investment. 
Accordingly,  the  applicant  is  requesting 
exemptive  relief  that  would  permit  MM 
to  respond  to  third-party  purchase  offers 
as  appropriate  under  the  circumstances. 
Such  a  response  might  involve 
acceptance  of  the  offer  on  behalf  of  all 
participating  Accounts,  a  buy-out  of  a 
co-venturer  by  some  or  all  of  the 
participating  Accounts  on  a  pro  rata  or 
non-pro  rata  basis,  or  a  buy-out  of  the 
interest  of  one  participating  Account 
(and  of  the  co-venturer)  by  other 
participating  Accounts.  Any  action  by 
any  ERISA-Covered  Account  in  these 
situations  will  be  required  to  be 
approved  by  the  independent  fiduciary 
for  the  Account  in  accordance  with  the 
stalemate  procedure,  as  described  below 
(see  rep.  31,  below). 

31.  In  a  case  involving  the  sharing  of 
a  joint  venture  interest  between  two 
ERISA-Covered  Accounts,  if  one  ERISA- 
Covered  Account  wishes  to  buy  out  the 
co-venturer  and  the  other  ERISA- 
Covered  Account  is  unable  or  unwilling 
to  do  so,  the  ERISA-Covered  Accoimt 
wishing  to  buy  out  the  co-venturer 


I 


would  have  the  opportunity  to  do  so  if 
the  other  ERISA-Covered  Account's 
interests  can  also  be  accommodated. 
This  could  be  accomplished  if.  for 
example  (1)  the  second  ERISA-Covered 
Account  wishes  to  sell  its  interest  to  the 
first  ERISA-Covered  Account  (at  a 
iroportionate  share  of  the  price  offered 
ly  tne  third  party  offeror)  and  the  first 
QUSA-Covered  Account  agrees;  or  (2) 
the  second  ERISA-Covered  Account 
wishes  to  continue  holding  its  original 
interest.  If.  however,  the  second  ERISA- 
Covered  Account  wishes  to  sell  its 
interest  and  the  first  ERISA-Covered 
Account  is  unwilling  or  unable  to  buy 
it,  both  Accounts  would  be  rapuired  to 
sell  to  the  third  party  offeror  m  order  to 
avoid  the  expenditure  of  additional 
funds  by  an  unwilling  Account. 

If  the  General  Account  participates  in 
a  joint  venture  interest  subject  to  a  third 
party  purchase  offer,  the  stalemate 
procedure  would  provide  the  same 
alternatives,  except  that  if  the  General 
Account  wishes  to  accept  the  third  party 
purchase  offer  and  the  ERISA-Covered 
Accoimt  wishes  to  buy  out  the  co- 
venturer  (and  is  unwilling  or  unable  to 
buy  out  the  General  Account's  interest), 
the  General  Account  would  be  required 
to  buy  out  the  co-venturer  with  the 
ERISA-Covered  Account.  See  Section 
n(b). 
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(c)  Rights  of  First  Refusal  in  Joint 
Venture  Agreements 

32.  Under  the  terms  of  typical  joint 
venture  agremnents,  if  a  joint  venture 
partner  wishes  to  sell  its  interest  in  the 
venture  to  a  third  party,  the  other  joint 
venture  partner  must  be  given  the 
opportunity  to  exercise  a  right  of  first 
refusal  to  purchase  the  first  partner's 
interest  at  the  price  offered  by  the  third 
party.  For  example,  if  MM  and  a  real 
estate  developer  are  joint  venture 
partners  and  the  developer  decided  to 
sell  its  interest  to  a  third  party,  MM 
would  have  the  right  to  purchase  the 
developer's  interest  at  the  price  ofiiered 
by  the  third  party.  In  the  case  of  shared 
real  estate  joint  ventures,  the  decision 
by  MM  on  behaff  of  the  Accounts  with 
respect  to  whether  or  not  to  exercise  a 
right  of  first  refusal  might  raise 
questions  under  section  406  of  the  Act 
since  each  Account  participating  in  the 
investment  might  be  affected  differently 
by  such  decision.  Because,  under  the 
terms  of  the  joint  venture  agreement, 
only  one  option  (exercise  or  not 
exercise)  may  be  chosen  by  MM  on 
behalf  of  the  Accounts,  exemptive  relief 
is  being  requested  that  would  permit 
MM  to  exercise  or  not  exercise  a  right 
of  first  refusal  as  may  be  appropriate 
under  the  circumstances.  Any  action 
taken  on  behalf  of  an  ERISA-Covered 


Account  regarding  the  exercise  of  such 
a  right  would  have  to  be  approved  by 
the  independent  fiduciary.  Further, 
under  the  requested  exemption,  if  the 
General  Account  and  an  l^SA- 
Covered  Account  share  a  joint  venture 
investment,  even  though  MM  may 
initially  decide  on  behalf  of  the  General 
Account  not  to  make  a  purchase  under 
a  right  of  first  refusal  option,  the 
General  Account  will  be  required  to 
participate  in  the  purchase  of  the  other 
joint  venturer's  interest  if  the 
independent  fiduciary  determines  that  it 
is  appropriate  for  the  ERISA-Covered , 
Account  to  participate  in  the  exercise  of 
the  right  of  first  refusal  on  at  least  a  pro 
rata  basis.  If,  however,  two  Accounts 
other  than  the  General  Account 
participate  in  a  joint  venture  and 
agreement  cannot  be  reached  on  behalf 
of  the  Accounts  on  whether  to  exercise 
a  right  of  first  refusal,  the  right  will  not 
be  exercised  and  the  co-venturer  will  be 
permitted  to  sell  its  interest  to  the  third 
party,  unless  one  Account  decides  to 
buy-out  the  co-venturer  alone.  In  this 
regard,  it  is  conceivable  that  some 
participating  Accounts  may  elect  to  take 
advantage  of  a  right  of  first  refusal 
opportunity  and  buy-out  a  co-venturer 
without  other  participating  Accounts 
taking  part  in  the  transaction.  For 
example,  in  the  case  of  a  shared  joint 
venture  investment  involving  the 
General  Account  (or  any  other  Account) 
and  an  ERISA-Covered  Account,  if  the 
co-venturer  wishes  to  accept  an  offer  to 
sell  its  interest  and  the  independent 
fiduciary  of  the  ERISA-Covered 
Account  decides  not  to  have  the  account 
participate  in  purchasing  the  co- 
venturer's  interest,  the  C^neral  Account 
(or  other  participating  Account)  would 
be  bee  to  make  the  purchase  on  its  own. 
The  exercise  of  a  right  of  first  refusal  on 
such  a  disproportionate  basis  might  also 
raise  questions  under  section  406  of  the 
Act  for  which  exemptive  relief  may  be 
needed.  See  Section  n(c). 

(d)  Buy-Sell  Provisions  in  Joint  Venture 
Agreements 

33.  Joint  venture  agreements  entered 
into  by  MM  typically  provide  that  one 
joint  venture  partner  may  demand  that 
the  other  partner  either  sell  its  interest 
to  the  first  partner  at  a  price  as 
determined  by  the  terms  of  the  joint 
venture  agreement  or  buy  out  the 
interest  of  the  first  (lartner  at  such  price. 
If  the  other  joint  venture  partner  refuses 
to  exercise  either  option  within  a 
specified  period,  it  must  sell  its  interest 
to  the  first  partner  at  the  stated  price. 
These  "buy-sell"  provisions  are 
generally  used  to  resolve  serious 
difficulties  or  impasses  in  the  operation 
of  a  joint  venture,  but  generally  a  joint 


venture  agreement  permits  the  buy-sell 
provision  to  be  exercised  at  any  time.  As 
in  the  situations  discussed  above,  the 
decision  by  MM  on  behalf  of  the 
Accounts  to  make  a  buy-sell  offer,  or  its 
reaction  to  such  an  offer  made  by  a  co- 
venturer,  may  affect  various 
participating  Accounts  differently. 
Accordingly,  any  decision  made  by  MM 
in  these  cases  involving  ERISA-Covered 
Accounts  might  raise  questions  under 
section  406  of  the  Act.  The  applicant  is 
requesting  exemptive  relief  that  would 
permit  MM  to  make  an  appropriate 
decision  under  the  circumstances  oa 
behalf  of  all  participating  Accounts  to 
make  a  buy-sell  offer  to  a  co-venturer  or 
to  react  to  a  buy-sell  offer  from  a  co- 
venturer.  Any  such  decision  must  be 
approved  by  the  independent  fiduciary 
for  each  ERISA-Covered  Account 
participating  in  the  investment. 

34.  In  the  event  that  MM  recommends 
the  initiation  of  the  buy-sell  option 
against  the  co-venturer.  MM  will 
exercise  the  option  if  the  independent 
fiduciary  on  biahalf  of  each  participating 
ERISA-Covered  Account  approves  the 
recommendation.  If.  in  the  case  of  a 
General  Account/ERISA-Covered 
Account  shared  joint  venture 
investment,  the  independent  fiduciary 
does  not  agree  with  MM's 
recommendation,  the  independent 
fiduciary  would  be  given  the 
opportunity  to  buy  out  the  General 
Account's  interest  at  a  price  to  be 
determined  in  accordance  with  the 
independent  appraisal  procedure 
described  above.  If  the  independent 
fiduciary  declines  to  buy  out  the 
General  Account's  interest,  the  General 
Account  would  then  have  the 
opportunity  to  buy  out  the  ERISA- 
Covered  Account's  interest,  (provided 
the  independent  fiduciary  for  the 
ERISA-Covered  Account  approves  of 
such  sale),  also  in  accordance  with  the 
independent  appraisal  procedure.  If 
neither  the  General  Account  nor  the 
ERISA-Covered  Accounts  buys  out  the 
other's  interest  in  the  joint  venture 
investment,  MM  would  take  the  course 
of  action  most  consistent  with  the 
determination  of  the  ERISA-Covered 
Accoimt.  and  would,  therefore,  not 
exercise  the  buy-sell  option. 

In  the  event  tnat  the  co-venturer 
initiates  the  buy-sell  option  with  respect 
to  a  shared  joint  venture  investment, 
MM  must  either  sell  its  entire  interest  to 
the  co-venturer  or  reject  the  offer  and 
buy-out  the  co-venturer's  interest  at  that 
price.  If  the  participating  Accounts 
agree  upon  the  course  of  action  to  be 
taken,  MM  will  then  take  the  agreed 
action,  ff  no  agreement  is  reached, 
various  alternatives  may  be  considered. 
For  example,  in  the  case  of  a  General 
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Account/ERISA-Covered  Account 
shared  joint  venture  investment,  if  MM 
recommends  rejection  of  the  offer  (and 
consequent  purchase  of  the  co- 
venturer's  interest),  but  the  independent 
fiduciary  wants  to  accept  the  offer,  the 
General  Account  would  have  the  option 
to  purchase  the  co-venturer's  interest 
solely  on  behalf  of  the  General  Account. 
If  the  General  Account  chooses  this 
option,  the  ERISA-Covered  Account 
(which  wished  to  accept  the  co- 
venttirer's  offer)  woula  have  the 
opportunity  to  sell  its  interest  to  the 
General  Account,  at  a  proportionate 
share  of  the  price  offered  oy  the  co- 
venturer,  but  would  not  be  required  to 
do  so.  However,  if  the  General  Account 
declines  to  purchase  the  ERISA-Covered 
Account's  interest  where  the  ERISA- 
Covered  Account  wishes  to  accept  the 
buy-sell  offer,  the  entire  joint  venture 
interest  wrould  be  sold  to  the  co- 
venturer.  If  the  ERISA-Covered  Account 
wishes  to  reject  the  buy-sell  offer  (and 
purchase  the  co-venturer's  interest)  and 
the  General  Account  wishes  to  accept 
the  offer,  the  General  Account  would  be 
required  to  purchase  its  proportionate 
share  of  the  co-venturer's  interest, 
unless  the  independent  fiduciary  for  the 
ERISA-Covered  Account  elects  to 
purchase  more  than  its  proportionate 
share  (including  the  entire  co-venturer 
interest). 

Where  two  or  more  ERISA-Covered 
Accounts  share  a  joint  venture 
investment,  the  stalemate  procedure  is 
similar,  except  that  no  ERISA-Covered 
Account  would  be  required  to  purchase 
the  interest  of  a  co-venturer  (and  thus 
expend  additional  funds)  against  its 
wishes.  See  Section  11(d). 

(e)  Transactions  With  Joint  Venture 
Party  in  Interest 

35.  The  applicant  represents  that 
when  the  General  Account  holds  a  50 
percent  or  more  interest  in  a  joint 
venture,  the  joint  venture  itself  may  be 
deemed  to  be  a  party  in  interest  under 
section  3(14)(G)  of  the  Act.  Thus,  any 
subaequent  transaction  involving  the 
joint  venture  and  an  ERISA-Covered 
Account  that  is  also  participating  in  the 
venture  [e.g.,  an  additional  contribution 
of  capital)  may  be  deemed  to  be  a 
transaction  between  the  plans 
participating  in  an  ERISA-Covered 
Account  and  a  party  in  interest  (the 
joint  venture  itself)  in  violation  of 
section  406.  Accordingly,  the  applicant 
is  requesting  exemptive  relief  from  the 
restrictions  of  section  406(a)  of  the  Act, 
only,  which  would  permit:  (1)  any 
additional  equity  or  debt  capital 
contributions  to  a  joint  venture  by  an 
ERISA-Covered  Accoimt  which  is 
participating  in  an  interest  in  the  joint 


venture,  where  the  joint  venture  is  a 
party  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture;  or  (2)  any  material 
modification  in  the  terms  of.  or  action 
taken  upon  default  with  respect  to,  a 
loan  to  the  joint  venture  in  which  the 
ERISA-Covered  Account  has  an  interest 
as  a  lender.  Either  action  would  be 
conditioned  upon  the  approval  of  the 
independent  fiduciary  for  the  ERISA- 
Covered  Account.  See  Section  m. 

Initial  Proportimiate  Allocations 

The  applicant.  MM,  has  not  requested 
exemptive  relief  for  the  initial  allocation 
of  shared  real  estate  investments  by  MM 
among  two  or  more  Accounts,  at  least 
one  of  which  is  an  ERISA-Covered 
Account,  where  each  of  the  Accounts 
participating  in  a  real  estate  investment 
participates  in  the  debt  and  equity 
interests  in  the  same  relative 
proportions  as  described  in  paragraph  3 
above.  It  is  the  applicant's  position  that 
the  initial  sharing  of  a  real  estate 
investment  pursuant  to  the  described 
allocation  by  two  or  more  Accounts 
maintained  by  MM  (which  may  include 
both  its  General  Account  and  one  or 
more  ERISA-Covered  Accounts)  does 
not  involve  a  per  se  violation  of  sections 
406(a)(1)(D)  and  406(b)(1)  and  (b)(2)  of 
the  Act. 

Regulations  under  section  408(b)(2)  of 
the  Act  (29  CFR  2550.408b-2(e)) 
provide  that  the  prohibitions  of  section 
406(b)  are  imposed  on  fiduciaries  to 
deter  them  from  exercising  the 
authority,  control  or  responsibility 
which  makes  them  fiduciaries  when 
they  have  interests  which  may  conflict 
with  the  interesU  of  the  plans  for  which 
they  act.  In  such  cases,  the  regulation 
states  that  the  fiduciaries  have  interests 
in  the  transactions  which  may  affect  the 
exercise  of  their  best  judgment  as 
fiduciaries.  It  is  the  Department's  view, 
however,  that  a  fiduciary  does  not 
violate  section  406(b)(1)  with  respect  to 
a  transaction  involving  the  assets  of  a 
plan  if  he  does  not  have  an  interest  in 
the  transaction  that  may  affect  his  best 
judgment  as  a  fiduciary. 

Similarly,  a  fiduciary  does  not  engage 
in  a  violation  of  section  406(b)(2)  in  a 
transaction  involving  the  plan  if  he 
.  represents  or  acts  on  behalf  of  a  party 
whose  interests  are  not  adverse  to  those 
of  the  plan.  Nonetheless,  if  a  fiduciary 
causes  a  plan  to  enter  into  a  transaction 
where,  by  the  terms  or  nature  of  that 
transaction,  a  conflict  of  interest 
between  the  plan  and  the  fiduciary 
exists  or  will  arise  in  the  future,  that 
transaction  would  violate  either  section 
406(b)(1)  or  (b)(2)  of  the  Act.  Moreover, 
if.  during  the  course  of  a  transaction 


which,  at  its  inception,  did  not  involve 
a  violation  of  section  406(b)(1)  or 
406(b)(2),  a  divergence  of  interests 
develops  between  the  plan  and  the 
fiduciary,  the  fiduciary  must  take  steps 
to  eliminate  the  conflict  of  interest  in 
order  to  avoid  engaging  in  a  prohibited 
transaction. 

In  the  view  of  the  Department,  the 
mere  investment  of  assets  of  a  plan  on 
identical  terms  with  a  fiduciary's 
investment  for  its  own  account  and  in 
the  same  relative  proportions  as  the 
fiduciary's  investment  would  not,  in 
itself,  cause  the  fiduciary  to  have  an 
interest  in  the  transaction  that  may 
affect  its  htk  judgment  as  a  fiduciary. 
Therefore,  such  an  investment  would 
not,  in  itself,  violate  section  406(b)(1).  In 
addition,  such  shared  investment,  or  an 
investment  by  a  plan  with  another 
accoxmt  maintained  by  a  common 
fiduciary,  pursuant  to  reasonable 
procedures  established  by  the  fiduciary 
would  not  cause  the  fiduciary  to  act  on 
behalf  of  (or  represent)  a  party  whose 
interests  are  adverse  to  those  of  the 
plan,  and  therefore,  would  not,  in  itself, 
violate  section  406(b)(2).  >■ 

With  respect  to  section  406(a)(1)(D)  of 
the  Act  which  prohibits  the  transfer  to, 
or  use  by  or  for  the  benefit  of  a  party  in 
interest  (including  a  fiduciary)  of  the 
assets  of  a  plan,  it  is  the  opinion  of  the 
Department  that  a  party  in  interest  does 
not  violate  that  section  merely  because 
he  derives  some  incidental  benefit  from 
a  transaction  involving  plan  assets.  We 
are  assuming,  for  purposes  of  this 
analysis,  that  the  fiduciary  does  not  rely 
upon  and  is  not  otherwise  dependent 
upon  the  [>articipation  of  plans  in  order 
to  undertake  its  share  of  the  investment. 

Thiis,  with  respect  to  the  investment 
of  plan  assets  in  shared  investments 
which  are  made  simultaneously  with 
investments  by  a  fiduciary  for  its  own 
account  on  identical  terms  and  in  the 
same  relative  proportions,  it  is  the  view 
of  the  Department  that  any  benefit  that 
the  fiduciary  might  derive  from  such 
investment  under  these  circumstances  is 
incidental  and  would  not  violate  section 
406(a)(1)(D)  of  the  Act. 

Accordingly,  since  it  appears  that  the 
method  by  which  the  interests  in  the 
real  estate  investments  are  allocated  to 
the  Accounts  maintained  by  MM  does 
not  result  in  per  se  prohibited 
transactions  under  the  Act,  the 
Department  has  not  proposed  exemptive 


■  >  ThU  vulytu  doM  not  tddrM*  any  iuuM 
which  may  arUa  under  section  40e(bK2)  when 
investments  are  shared  solely  by  two  or  more 
separate  accounts  maintained  by  a  common 
fiduciary  and  the  participation  of  one  account  is 
relied  upon  to  support  the  Initial  investment  of  the 
other  account. 


relief  with  respect  to  the  initial  sharing 
of  these  investments. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  fiduciaries  and 
participants  of  plans  investing  in 
ERISA-Covered  Accounts  which  will  be 
engaging  in  transactions  described  in 
the  proposed  exemption.  Because  of  the 
number  of  affected  persons,  the 
Department  has  determined  that  the 
only  (»actical  form  of  providing  notice 
to  interested  persons  is  the  distribution, 
by  MM,  of  the  notice  of  proposed 
exemption  as  published  in  die  Federal 
Register  to  the  appropriate  fiduciaries  of 
eadi  plan  described  above.  The 
distributicMi  will  occur  within  30  days  of 
the  publication  of  the  notice  of 
proposed  exmnption  in  the  Federal 
Re^er. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  6f  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  fiom  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things  - 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  vvall  not  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
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Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Section  I— Exemption  for  Certain 
Transactiora  Involving  the  Management 
of  Investments  Shared  by  Two  or  More 
Accounts  Maintained  by  MM 

If  the  exemption  is  granted,  as 
indicated  below,  the  restrictions  of 
certain  sections  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  certain  parts  of  section  4975  of  the 
Code  shall  not  apply  to  the  following 
transactions  if  the  conditions  set  forUi  in 
Section  IV  are  met: 

(a)  Transfers  Between  Accounts 

(1)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  sale  or  transfer  of  an  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  between  two  or 
more  Accounts  (except  the  General 
Account),  provided  that  each  ERISA- 
Covered  Account  pays  no  more,  or 
receives  no  less,  than  fair  market  value 
for  its  interest  in  a  shared  investment. 

(2)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  or  transfer  of  an  interest  in 

a  shared  investment  (including  a  shared 
joint  venture  interest)  between  ERISA- 
Covered  Accounts  and  the  General 
Account,  provided  that  such  transfer  is 
made  pursuant  to  stalemate  procedures, 
described  in  this  notice  of  proposed 
exemption,  adopted  by  the  independent 
fiduciary  for  the  ERISA-Covered 
Account,  and  provided  further  that  the 
ERISA-Covered  Account  pays  no  more 
or  receives  no  less  than  fair  market 
value  for  its  interest  in  a  shared 
investment. 

(b)  Joint  Sales  of  Property— The 
restrictions  of  sections  406(a),  406(b)(1) 


and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  to  a 
third  party  of  the  entire  interest  in  a 
shared  investment  (including  a  shared 
joint  venture  interest)  by  two  or  more 
Accounts,  provided  that  each  ERISA- 
Covered  Account  receives  no  less  than 
fair  market  value  for  its  interest  in  the 
shared  investment. 

(c)  Additional  Capital  Contributions — 
The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  making  of  a  pro  rata  equity 
capital  contribution  by  one  or  more  of 
the  Accounts  to  a  shared  investment;  or 
to  the  making  of  a  Disproportionate  (as 
defined  in  Section  V{e))  equity  capital 
contribution  by  one  or  more  of  such 
Accounts  which  results  in  an 
adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  shared 
investment  on  the  basis  of  the  fair 
market  value  of  such  interests 
subsequent  to  such  contribution, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
make  a  pro  rata  contribution. 

(d)  Lending  of  Funds— The 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  lending  of 
funds  from  the  General  Account  to  an 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  an 
additional  pro  rata  contribution, 
provided  that  such  loan — 

(A)  is  unsecured  and  non-recourse 
with  respect  to  participating  plans, 

(B)  bears  interest  at  a  rate  not  to 
exceed  the  greater  of  the  prime  rate  plus 
two  percentage  points  or  the  prevailing 
rate  on  90-day  Treasury  Bills, 

(C)  is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  is  prepayable  at  any  time  without 
penalty. 

(e)  Shared  Debt  Investments — In  the 
case  of  a  debt  investment  that  is  shared 
between  two  or  more  Accounts, 
including  one  or  more  of  the  ERISA- 
Covered  Accounts,  (1)  the  restrictions  of 
sections  406(a)  and  406(b)(1)  and  (2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A)  * 
through  (E)  of  the  Code  shall  not  apply 
to  any  material  modification  in  the 
terms  of  the  loan  agreement  resulting 
from  a  request  by  the  borrower,  any 
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decision  regarding  the  action  to  be 
taken,  if  any,  on  behalf  of  the  Accounts 
in  the  event  of  a  loan  default  by  the 
borrower,  or  any  exercise  of  a  right 
under  the  loan  agreement  in  the  event 
of  such  defeult.  and  (2)  the  restrictions 
of  section  406fb)(2)  of  the  Act  shall  not 
apply  to  any  decision  by  MM  thereof  on 
behalf  of  two  or  more  ERISA-Covered 
Accounts:  (A)  not  to  modify  a  loan 
agreement  as  requested  by  the  borrower, 
or  (B)  to  exercise  any  rights  provided  in 
the  loan  agreement  in  the  event  of  a  loan 
defauit  by  the  borrower,  even  though 
the  independent  fiduciary  for  one  (but 
not  all)  of  such  Accounts  has  approved 
such  modification  or  has  not  approved 
the  exercise  of  such  rights. 

Section  tt— Exemption  for  Certain 
Transactions  Involving  the  Management 
offoint  Venture  Interests  Shared  by  Two 
or  More  Accounts  Maintained  by  MM 

If  the  exemption  is  granted,  the 
restrictions  of  certain  sections  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  certain  parts  of  section 
4975  of  the  Code  shall  not  apply  to  the 
following  transactions  resulting  from 
the  sharing  of  an  investment  in  a  real 
estate  joint  venture  between  two  or 
more  Accounts,  if  the  conditions  set 
forth  in  Section  IV  are  met: 

(a)  Additional  Capital  Contributions — 
(1)  The  restrictions  of  sections  406(a), 
406(bHl)  and  40e(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4g75(c)(l)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  additional  pro  rata 
equity  capital  contributions  by  one  or 
more  Accounts  participating  in  the  joint 
venture. 

(2)  The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  lending  of  funds  from  the  General 
Account  to  an  ERISA-Covered  Account 
to  enable  the  ERISA-Covered  Account  to 
make  an  additional  pro  rata  capital 
contribution,  provided  that  such  loan — 

(A)  Is  unsecured  and  non-recourse 
with  respect  to  the  participating  plans. 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  greater  of  the  prime  rate  plus 
two  percentage  points  or  the  prevailing 
rate  on  90-day  Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  is  prepayable  at  any  time  without 
penalty. 

(3)  The  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 


by  reason  of  section  4975  (c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  Disproportionate  las 
defined  in  section  V(e)]  additional 
equity  capital  contributicms  (or  the 
failure  to  make  such  additional 
contributions)  in  the  joint  venture  by 
one  or  more  Accoimts  which  result  in 
an  adjustment  in  the  equity  ownership 
interests  of  the  Accounts  in  the  joint 
venture  on  the  basis  of  the  fair  market 
value  of  such  joint  venture  interests 
subsequent  to  such  contributions, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to 
provide  its  proportionate  share  of  the 
additional  equity  capital  contributions; 
and 

(4)  In  the  event  a  co-ventuier  fails  to 
provide  all  or  any  part  of  its  pro  rata 
share  of  an  additional  equity  capital 
contribution,  the  restrictions  of  sections 
406(a).  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  making  of  Disproportionate 
additional  equity  capital  contributions 
to  the  joint  venture  by  the  General 
Account  and  an  ERISA-Covered 
Account  up  to  the  amount  of  such 
contribution  not  provided  by  the  co- 
venturer  which  result  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
Accounts  in  the  joint  venture  on  the 
basis  provided  in  the  joint  venture 
agreement,  provided  that  such  ERISA- 
Covered  Account  is  given  an 
opportunity  to  participate  in  all 
additional  equity  capital  contributions 
on  a  proportionate  basis. 

(b)  Third  Party  Purchase  Offers^!) 
In  the  case  of  an  offer  by  a  third  party 
to  purchase  any  property  owned  by  the 
joint  venture,  the  restrictions  of  sections 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  ht)m  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  the  Accounts, 
including  one  or  more  ERISA-Covered 
Accountis],  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  a  decision  on  behalf  of 
such  Accounts  to  reject  such  purchase 
offer,  provided  that  each  ERISA-Covered 
Account  is  first  given  an  opportunity  to 
participate  in  the  acquisition  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  acceptance  by  MM  on  behalf  of  two 
or  more  Accounts,  including  one  or 
more  ERISA-Covered  Accountis),  of  an 
offer  by  a  third  party  to  purchase  a 
property  owned  by  the  joint  venture 


even  though  the  independent  fiduciary 
for  one  (but  not  all)  of  such  ERISA- 
Covered  Accountis]  has  not  approved 
the  acceptance  of  the  offer,  provided 
that  such  declining  ERISA-Covered 
Account(s)  are  first  afibrded  the 
opportunity  to  buy  out  both  the  co- 
ventiirer  and  "selling"  Account's 
interests  in  the  joint  venture. 

(c)  Rights  of  First  Refusal— {'I)  In  the 
case  of  the  right  to  exercise  a  right  of 
first  refusal  (fescribed  in  a  joint  venture 
agreement  to  purchato  a  co-venturer's 
interest  in  the  joint  venture  at  the  price 
ofiiared  for  such  interest  by  a  third  party, 
the  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  such  Accounts, 
including  one  or  more  ERiSA-Covered 
Accountis].  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
right  of  first  refusal,  provided  that  each 
ERISA-Covered  Account  is  first  g^ven  an 
opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  MM  on  behalf  of  the 
Accounts  not  to  exercise  such  a  right  of 
first  refusal  even  though  the 
independent  fiduciary  for  one  (but  not . 
all)  of  such  ERISA-Covered  Accounts 
has  approved  the  exercise  of  the  right  of 
first  refusal,  provided  that  none  of  the 
ERISA-Covered  Accounts  that  approved 
the  exercise  of  the  right  of  first  refusal 
decides  to  buy-out  the  co-venturer  on  its 
own. 

(d)  Buy-Sell  Options— (\)  In  the  case 
of  the  exercise  of  a  buy-sell  option  set 
forth  in  the  joint  venture  agreement,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  acquisition 
by  one  or  more  of  the  Accounts  on 
either  a  proportionate  or 
Disproportionate  basis  of  a  co-venturer's 
interest  in  the  joint  venture  in 
connection  with  the  exercise  of  such  a 
buy-sell  option,  provided  that  each 
ERISA-Covered  Account  is  first  given 
the  opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  MM  on  behalf  of  two  or 
more  Accounts,  including  one  or  more 
ERISA-Covered  Accountis],  to  sell  the 
interest  of  such  Accounts  in  the  joint 
venture  to  a  co-venturer  even  though  the 


indepoident  fiduciary  for  one  (but  not 
all)  of  such  ERISA-Covered  Accountis] 
has  not  approved  such  sale,  provided 
that  such  disapproving  ERISA-Covered 
Account  is  first  afforded  the  opportimity 
to  purchase  the  entire  interest  of  the  co- 
venturer. 

Section  m — Exemption  for  Transactions 
Involving  a  Joint  Venture  or  Persons 
Related  to  a  Joint  Venture 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  bam 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  497S(c)(i)(A) 
through  (D)  of  the  Code  shall  not  apply, 
if  the  conditions  in  Section  IV  are  met, 
to  any  additional  equity  or  d^t  capital 
contributions  to  a  joint  venture  by  an 
ERISA-Covered  Account  that  is 
participating  in  an  interest  in  the  joint 
venture,  or  to  any  material  modification 
in  the  terms  of.  or  action  taken  upon 
default  with  respect  to,  a  loan  to  the 
joint  venture  in  which  the  ERISA- 
Covered  Account  has  an  interest  as  a 
lender,  where  the  joint  venture  is  a 
party  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture. 

Section  IV— General  Conditions 

(a)  The  decision  to  participate  in  any 
ERISA-Covered  Account  that  shares  real 
estate  investments  must  be  made  by 
plan  fiduciaries  who  are  totally 
imrelated  to  MM  and  its  affiliates.  This 
conditi(Mi  shall  not  apply  to  plans 
covering  employees  of  MM. 

(b)  Each  contractholder  or  prospective 
contractholder  in  an  ERISA-Covered 
Account  which  shares  or  proposes  to 
share  real  estate  investments  that  are 
structured  as  shared  investments  under 
this  exemption  is  provided  with  a 
written  description  of  potential  conflicts 
of  interest  that  may' result  from  the 
sharing,  a  copy  of  the  notice  of 
pendency,  and  a  copy  of  the  exemption 
if  granted. 

(c)  An  independent  fiduciary  must  be 
appointed  on  behalf  of  each  ERISA- 
Covered  Account  participating  in  the 
sharing  of  investments.  "Tbe 
independent  fiduciary  shall  be  either 

(1)  A  business  mganization  wrfaich  has 
at  least  five  years  of  experience  with 
respect  to  commercial  real  estate 
investments. 

(2)  A  committee  composed  of  three  to 
five  individuals  (who  may  be  investore 
or  investor  representatives  approved  by 
the  plans  participating  in  the  ERISA- 
Covered  Account,  and)  who  each  have 
at  least  five  years  of  experience  with 
respect  to  commercial  real  estate 
investments,  or 


(3)  The  plan  sponsor  (or  its  designee) 
of  a  plan  (or  plans)  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account. 

(d)  The  independent  fiduciary  or 
independent  fiduciary  committee 
member  shall  not  be  or  consist  of  MM 
or  any  of  its  affiliates. 

(e)  No  organization  or  individual  may 
serve  as  an  independent  fiduciary  for  an 
ERISA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (other  than 
fixed,  non-discretionary  retirement 
income)  received  by  such  organization 
or  individtial  (or  any  partnership  or 
corporation  of  which  sudi  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  or  more  partner  or 
shareholder)  from  MM,  its  affiliates  and 
the  ERISA-Covered  Accounts  for  that 
fiscal  year  exceeds  five  percent  of  its  or 
his  OT  her  aimual  gross  income  from  all 
sources  for  the  prior  fiscal  year.  If  such 
organization  or  individual  had  no 
income  fbr  the  prior  fiscal  year,  the  five 
percent  limitation  shall  be  applied  with 
reference  to  the  fiscal  year  in  which 
such  organization  m  individual  serves 
as  an  independent  fiduciary.  The 
income  liinitation  shall  not  include 
compensation  for  services  rendered  to  a 
single-customer  ERISA-Covered 
Account  by  an  independent  fiduciary 
who  is  initially  selected  by  the  Plan 
sponsor  for  that  ERISA-Covered 
Account 

The  income  limitation  will  include 
income  for  services  rendered  to  the 
Accounts  as  independent  fiduciary 
under  any  prohibited  transaction 
exemptionfs)  granted  by  the 
Department.  Notwithstanding  the 
foregoing,  such  income  limitation  shall 
not  include  any  income  for  services 
rendered  to  a  single  customer  ERISA- 
Covered  Account  by  an  independent 
fiduciary  selected  by  the  Plan  sponsor  to 
the  extent  determined  by  the 
Department  in  any  subsequent 
prohibited  transaction  exemption 
proceeding. 

In  addition,  no  organization  or 
individual  who  is  an  independent    . 
fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or 
ten  percffiit  or  more  partner  or 
shareholder,  may  acquire  any  property 
from,  sell  any  property  to.  or  borrow  any 
funds  from,  MM,  its  affiUates,  or  any 
Account  maintained  by  MM  or  its 
affiliates,  diuing  the  period  that  such 
organization  or  individual  serves  as  an 
independent  fiduciary  and  continuing 
for  a  period  of  six  months  after  such 
organizati(Hi  or  individual  ceases  to  be 
an  independent  fiduciary,  or  negotiate 
any  such  transaction  during  the  period 


that  such  organization  or  individual 
serves  as  independent  fiduciary. 

(f)  The  independent  fiduciary  acting 
on  behalf  of  an  ERISA-Covered  Account 
shall  have  the  responsibility  and 
authority  to  approve  or  reject 
recommendations  made  by  MM  or  its 
affiliates  for  each  of  the  transactions  in 
this  proposed  exemption.  In  the  case  of 
a  possible  transfer  or  exchange  of  any 
interest  in  a  shared  investment  between 
the  General  Account  and  an  ERISA- 
Covered  Account,  the  independent 
fiduciary  shall  also  have  full  authority 
to  negotiate  the  terms  of  the  transfer. 
MM  and  its  affiliates  shall  involve  the 
independent  fiduciary  in  the 
consideration  of  contemplated 
transactions  prior  to  the  making  of  any 
decisions,  and  shall  provide  the 
independent  fiduciary  with  whatever 
information  may  be  necessary  in  making 
its  determinations. 

In  addition,  the  independent  fiduciary 
shall  review  on  an  as-needed  basis,  but 
not  less  than  twice  annually,  the  shared 
real  estate  investments  in  the  ERISA- 
Covered  Account  to  determine  whether 
the  shared  real  estate  investments  are 
held  in  the  best  interest  of  the  ERISA- 
Covered  Account. 

(g)  MM  maintains  for  a  period  of  six 
years  from  the  date  of  the  transaction 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (h)  of 
this  Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transaction 
will  not  be  considered  to  have  occurred 
if,  due  to  drctunstances  beyond  the 
control  of  MM  or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period. 

(h)(1)  Except  as  provided  in  paragraph 
(2)  of  tbis  subsection  (h)  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (g)  of  this  Section  are 
unconditionally  available  at  their 
custcnnary  location  for  examination 
during  normal  business  hoiu^  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  ERISA-Covered 
Account  engaging  in  transactions 
structured  as  shared  investments  under 
this  exemption  who  has  authority  to 
acquire  or  dis]>ose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(C)  Any  contributing  employw  to  any 
plan  participating  in  an  ERISA-Covered 
Accoimt  engaging  in  transactions 
structured  as  ^ared  investments  under 
this  exemption  or  any  duly  authorized 
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employaa  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  ERISA- 
Covered  Account  engaging  in 
transactions  structured  as  shared 
investments  under  this  exemption,  or 
any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (h)  shall  be  authorized  to 
examine  trade  secrets  of  MM.  any  of  its 
affiliates,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V — Definitions 

For  the  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  MM  includes  — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  MM. 

(2)  Any  officer,  director  or  employee 
of  MM  or  person  described  in  section 
V(a)(l).and 

(3)  Any  partnership  in  which  MM  is 
a  partner. 

(b)  An  "Account"  means  the  General 
Account  (including  the  general  accounts 
of  MM  affiliates  which  are  managed  by 
MM),  any  separate  account  managed  by 
MM.  or  any  investment  advisory 
account,  trust,  limited  partnership  or 
other  investment  account  or  fund 
managed  by  MM. 

(c)  The  "General  Account"  means  the 
general  asset  account  of  MM  and  any  of 
its  affiliates  which  are  insiuvnce 
companies  licensed  to  do  business  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(d)  An  "ERISA-Covered  Account" 
means  any  Account  (other  than  the 
General  Account)  in  which  employee 
benefit  plans  subject  to  Title  I  or  Title 
n  of  the  Act  participate. 

(e)  "Disproportionate"  means  not  in 
proportion  to  an  Account's  existing 
equity  ownership  interest  in  an 
investment,  joint  venture  or  joint 
venture  interest. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
repraaentations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

KM  R«TMB«  MFOMUTKM  OONT  ACT:  Gary 
H.  Lefkowritx  of  the  Department, 
telephone  (202)  219^6881.  (This  U  not 
a  toll-free  number.) 


Signed  at  WashingtoD.  D.C.  this  2nd  day 
of  February.  1998. 
Ivan  L.  Stratfald. 

Director.  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  98-30S0  Filed  2-S-98;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Inalitui*  of  MuMum  and  Library 
Sarvioaa:  Qrant  Application  Availability 
Nottc«forFY98 

AOPiCY;  Institute  of  Museiun  and 
Library  Services. 

ACnON:  Grant  application  availability 
notice  for  fiscal  year  1998. 

summary:  This  grant  application 
announcement  applies  to  the  following 
Office  of  Museum  Service  programs: 
General  Operating  Support  (GOS), 
Coaservation  Project  Support  (CP). 
Conservation  Assessment  Program 
(CAP).  Museum  Assessment  Program 
(MAP  I).  Museum  Assessment  Program 
(MAP  nj.  Museum  Assessment  Program 
m  (MAP  m).  Museum  Leadership 
Initiative  (MLI)  and  Professional 
Services  Program  (PSP).  This 
announcement  also  applies  to  the 
following  Office  of  Library  Services 
program:  National  Leadership  Grants. 
All  IMLS  awards  are  under  45  CFR  part 
1180  for  Fiscal  Year  1998. 


Institute  of  Museum  and 
Library  Services.  1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506 
http://www.imls.fBd.us/. 

FOR  nmTHCR  MFOnMATKM  COKTACT: 
For  information  on  museum  programs 
call  (202)  606-8540.  For  information  on 
library  programs  call  (202)  606-5227. 
For  the  Director's  office  call  (202)  606- 
8537.  Or  contact  the  agency's  website  at 
http7/www.imls.fBd.us/. 
SUPPLEMBir ARY  trOHMATIOM:  The 
purpose  of  for  museum  awards  is  to  ease 
the  financial  burden  borne  by  museums 
as  a  result  of  their  increased  use  by  the 
public  and  to  help  them  carry  out  their 
educational  role,  as  well  as  other 
'  functions.  The  purpose  for  National 
Leadership  Grants  is  to  improve  library 
services  and  collaboration  between 
libraries  and  museums. 

Eligibility 

Museums  meeting  the  definitions  in 
45  CFR  1180.3  may  apply  for  these 
programs.  The  definition  of  "museum" 
includes  (but  is  not  limited  to)  the 
following  institutions  if  they  satisfy  the 
other  provisions  of  this  section: 
Aquariums  and  zoological  parks; 


botanical  gardens  and  arboretiuns; 
nature  centers;  museums  relating  to  art; 
history  (including  historic  buildings); 
natiual  history;  science  and  technology; 
and  planetariums.  To  be  eligible  for 
support  from  IMLS  a  museum  must: 

Be  organized  as  a  public  or  private 
nonprofit  institution  and  exit  on  a 
permanent  basis  for  essentially 
educational  or  aesthetic  purposes;  and 

Exhibit  tangible  objects  through 
facilities  it  owns  or  operates;  and 

Have  at  least  one  professional  staff 
member  or  the  full-time  equivalent 
whose  primary  responsibility  is  the 
care,  or  exhibition  to  the  public  of 
objects  owned  or  used  by  the  museum: 
and 

Be  open  and  have  provided  museum 
services  to  the  general  public  on  a 
regular  basis  for  at  least  two  full  years* 
prior  to  the  date  of  application  to  IMLS; 
and 

Be  located  in  one  of  the  fifty  States  of 
the  Union,  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico.  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

Far  National  Leadership  Grants 

All  types  of  libraries  may  apply 
indudhig  public,  school,  academic, 
research  (which  makes  publicly 
available  library  services  and  materials 
suitable  for  scholarly  research  and  not 
otherwise  available  to  the  public  and  is 
not  on  integral  part  of  an  institution  of 
higher  learning),  special,  private  (not- 
for-profit),  archives,  library  agencies, 
and  library  consortia.  Libraries  may 
apply  individually  or  in  partnership. 

All  disciplines  of  museums  may 
apply,  including  art.  children  and 
youth,  history,  natural  history, 
anthropology,  nature  center,  science/ 
technology  centers,  zoos,  aquariums, 
arboretiuns,  botanical  gardens,  historic 
houses  and  sites,  planetariums,  general, 
specialized,  museum  agencies,  and 
museum  consortia.  Museums  may  only 
apply  in  a  partnership  that  includes  at 
least  one  library  partner. 

Institutions  of  nigher  education 
including  public  and  not-for  profit 
universities  and  colleges.  Graduate 
library  and  information  science  schools 
may  apply  as  part  of  an  institution  of 
higher  education.  Institutions  of  higher 
education  may  apply  individually  or  in 
a  partnership. 

IMLS  recognizes  the  potential  for 
valuable  contributions  to  the  overall 
goals  of  the  National  Leadership  Grants 
program  by  other  public,  not-for-profit 


*  ApplicanU  to  the  MuMum  AsMMinent  Program 
and  th*  ConMnration  Aimiiiiant  Program  na«d  not 
l»  open  for  two  ymn. 
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and  for  profit  oi^anizations  and 
encourages  their  participation  in  a 
partner  application.  Tliey,  however, 
may  not  be  the  official  applicant. 

ProgranB  Categories 

General  Operating  Support  (GOS) 

IMLS  makes  awards  under  the  GOS 
program  to  museiuns  to  maintain, 
increase,  or  improve  museum  services 
through  support  for  basic  general 
operating  expenses. 

Conswvation  Project  Support  Progmm 
(CP) 

Awards  are  made  through  the  CP 
program  to  assist  with  the  conservation 
of  muaeum  collections,  both  living  and 
non-living. 

Conservation  AssessmetU  Program 
(CAP) 

Awards  are  made  through  CAP  to 
jmivide  an  ovwall  assessment  of  the 
condition  of  a  museimi's  envircoiment 
and  coUections  to  identify  conservation 
needs  and  priorities.  CAP  is  a  non- 
competitive, one-time  funding 
opportunity,  ofiared  on  a  first-come, 
fort-served  basis.  It  is  administMed  in 
cooperation  with  the  Natjcmal  faistitute 
far  Conqervation.  See  45  CFR  1180, 
subpart  D. 

Museum  Assessment  Arognun  (MAP) 

Hie  MAP  I  funds  an  overall 
assessment  of  a  museum's  operations. 
Hie  MAP  n  funds  an  assessment  of  the 
museum's  collection-related  policies. 
The  MAP  m  provides  an  assessment  of 
the  public  dimension  (rf  museum 
operatioos.  All  of  the  Museum 
Assessment  Programs  are  non- 
competitive, ooe-time  funding 
opportimities.  offered  on  a  fint-come. 
first-served  basis.  The  Museum 
Assessment  Programs  are  administered 
in  cooperation  with  the  American 
Assodatian  of  Museums  through  a 
memorandum  of  understanding.  See  45 
CFR  part  1180.  subpart  D. 

Professional  Services  Program  (PSP) 

This  program  provides  matching 
fimds  to  profiassional  museum 
associations  fat  projects  that  serve  the 
museimi  community. 

Museum  Leadership  Initiatives  (MLI) 

Museum  Leadership  Initiative  address 
national  issues  for  museums.  Program 
priorities  may  change  annually. 

National  Leadership  Grants  (NLG) 

This  program  was  created  to  enhance 
the  quality  of  library  services 
nationwide  and  to  provide  coordination 
between  libraries  and  museums.  Awards 
will  be  made  fior  (1)  education  and 


training  for  library  and  infcmnation 
science,  (2)  research  and  demonstration 
projects  in  library  and  information 
science,  (3)  preservation  and 
digitization  of  library  materials,  (4) 
model  programs  of  collaboration 
between  libraries  and  museums. 

Deadline  Dale  for  Transmittal  of 
^plications 

Applications  must  be  mailed  or  hand- 
delivered  by  the  deadline  date: 


Program 

Deadtote 

GOS .?. 

CP .^ 

PSP 

CAP 

MAP  1 

MAP  II 

MAP  III . 

MU .-". 

NLQ     

Jan.  23, 1996. 
Mar.  6.  1996. 
Apr.  10.  1998. 
Dec.  5. 1997. 
Apr.  24,  1996. 
Mar.  13. 1996. 
Feb.  27. 1996. 
June  19. 1996. 
Apr.  17.  1996. 

For  GOS.  CP,  MU.  NLG  and  PSP 
Applications  that  are  sent  by  mail  murt 
be  addressed  to  the  Institute  of  Museum 
and  Library  Services.  1100  Pennsylvania 
Avenue.  NW,  Room  809,  Washington, 
DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  aiailiiig: 

(1)  A  legibly  dated  U.S.  Postal  Service 
poetiaaiL 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
accaq[rtri>le  to  the  Director  of  IMLS. 

If  any  applicaticm  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmaric;  or  (2)  a  mail  receipt 
that  is  not  date-canceled  by  the  U.S. 
Portal  Service. 

Applications  that  are  hand-delivered 
must  be  taken  to  the  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20506.  Hand-delivered  applications 
will  be  accepted  between  9  a.m.  and 
4:30  p.m.  (Washington  D.C.  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  An  application  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  deadline  date. 

For  MAP  I.  MAPn,  and  MAP  m 
Applicants  murt  apply  to  IMLS  through 
the  American  Association  of  Museums 
(AAM).  IMLS  supplies  the  AAM  with 
application  forms  and  instructions. 
Tliese  are  forwarded  by  AAM  to 
applicant  museums.  The  Director  of 
IMLS  approves  applications  meeting  the 
MAP  L  MAP  n,  and  MAP  m 


requirements  on  a  first-come,  first- 
served  basis  (i.e..  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  Applications  will  be 
approved  for  awards,  subject  to  the 
availability  of  funds.  If  a  museiun 's 
MAP  I.  MAP  II  or  MAP  m  application 
is  received  on  or  before  the  indicated 
dates,  it  will  be  processed  together  with 
otiier  MAP  L  MAP  n,  or  MAP  m 
applications  received  during  that 
period.  Applications  received  after  the 
indicated  dates  will  be  processed  diuing 
the  subsequent  MAP  I.  MAP  U  or  MAP 
in  periods.  In  no  event  will  MAP 
applications  received  after  April  24, 
1998,  MAP  n  applications  received  after 
March  13, 1998,  or  MAP  III  applications 
received  after  February  27. 1998  be 
processed  for  Fiscal  Year  1998  awards. 
Applicants  should  contact  the  i^nerican 
Association  of  Museums.  1575  Eye 
Street.  NW.  Washington.  DC  20005.  for 
application  packets. 

For  CAP  Applicants  murt  apply  to 
IMLS  through  the  Heritage  Preservation 
NIC  IMLS  supplies  the  NIC  with 
application  forms  and  instructions. 
These  are  forwarded  by  Heritage 
Preservation  NIC  to  applicant  museums. 
The  Director  of  IMLS  approves 
applications  meeting  the  CAP 
requirements  oh  a  fLrrt-come,  firrt- 
served  basis  (i.e.,  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  AppUcations  will  be 
approved  for  awards,  subject  to  the 
availability  of  funds.  Applicants  murt 
be  received  by  December  5, 1097. 
Applications  for  FY  1998  awards  which 
cannot  be  funded  will  not  be  carried 
over  to  the  next  fiscal  year.  Ail 
unfunded  applicants  who  wish  to 
receive  an  avvard  in  the  subsequent  year, 
murt  reepply.  Intmerted  parties  should 
contact  the  Heritage  Preservation  NIC, 
3299  K  Street.  NW,  Suite  403. 
Washington.  DC  20007  for  applications. 

Prognan  Infannation 

GOS  program  regulations  are 
contained  in  45  CFR  ch.  XI.  $  1180.7 
(1988)  and  related  provisions. 

CP  program  regulations  are  contained 
in  45  CFR  1180.20  (1968)  and  related 
provisions. 

CAP  and  MAP  program  regulations 
are  contained  in  45  CFR  part  1180. 
subpart  D  (1988). 

PSP  program  regulations  are 
contained  in  45  CFR  part  1180.  subpart 
E  (1988). 

Further  program  information  may  be 
found  in  the  Application  forms  and 
accompanying  instructions  in  the 
application.  See  paragraph  on 
Application  Forms. 
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Avulable  Fumb 

COS 

For  FY  1998.  $16,060,000  is  available 
for  this  program.  The  COS  program 
award  is  equal  to  15%  of  the  museum's 
operating  budget  to  a  maximum  of 
S112,500  to  be  spent  over  a  two  year 
period.  The  grant  amount  is  determined 
annually  by  the  National  Museum 
Services  Board.  A  museum  that  receives 
an  award  in  one  Hscal  year  may  not 
apply  for  the  following  year's 
competition.  (See  45  CFR  1190.16(b)). 

CP 

For  FY  1998.  $2,310,000  is  available 
for  this  program.  Normally.  IMLS  makes 
matching  conservation  grants  of  no 
more  than  $25,000  in  Federal  funds. 
Unless  otherwise  provided  by  law,  if  the 
Director  determines  that  exceptional 
circimistances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  Ginservation  Project  Support  grant 
which  obligates  in  excess  of  $25,000  in 
Federal  funds  to  a  maximum  of  $75,000. 
The  Director  may  make  such  a 
determination  %vith  respect  to  a  category 
of  Conservation  grants  by  notice 
published  in  the  Federal  Regiiter.  IMLS 
awards  Conservation  Project  Support 
grants  only  on  a  matching  basis.  At  least 
50%  of  the  costs  of  a  project  must  be 
met  with  non-federal  funds.  (See  45  CFR 
11^.20  (f)). 

CAP 

For  FY  1998.  $820,000  is  available  for 
thisprogpam. 

MAP.  MAP  U.  MAP  m 

For  FY  1998,  $450,000  is  available  for 
this  program. 

PSP 

For  FY  1996,  $600,000  was  available 
is  this  program.  This  program  provides 
matching  funds  for  cooperative 
agreements  that  generally  do  not  exceed 
$50,000. 

MU 

For  FY  1998.  $600,000  is  available. 

NLG 

For  FY  1998.  $1,371,937  is  available 
for  collaborative  projects  between 
museums  and  libraries,  of  which 
$1,000,000  is  contributed  by  they  IMLS 
Office  of  Museum  Services  and  the 
remainder  by  the  IMLS  Office  of  Library 
Services.  The  library  appropriation  also 
provides  $4,115,813  for  the  other  three 
categories  of  National  Leadership 
Grants. 


Funding  Priorities  for  Conservation 
Project  Support  Program 

The  National  Museum  Services  Board, 
by  notice  published  in  the  Federal 
Register,  may  establish  funding 
priorities  among  the  types  of  projects. 
IMLS  Conservation  Project  Supf>ort 
guidelines  identify  four  broad  categories 
of  museum  collections:  non-living; 
systematics/natural  history  collections: 
living  collections/ animals:  and  living 
collections/plants. 

For  each  of  the  categories,  with  the 
exception  of  living  collections/animals, 
the  funding  priority  is  a  general 
conservation  survey  of  collections  and 
environmental  conditions  including 
development  of  institutional-range 
conservation  plans.  For  living 
collections/animals  the  funding  priority 
is  research  for  improved  conservation 
techniques. 

Application  Fonns 

IMLS  mails  application  forms  and 
program  information  in  General 
Operating  Support,  Conservation  Project 
Support,  Museum  Leadership 
Initiatives.  National  Leadership  Grants 
and  Professional  Services  Program 
application  packets  to  museums  and 
other  institutions  on  its  mailing  list. 
Applicants  may  obtain  application 
packets  by  writing  or  telephoning  the 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue. 
NW,  Washington,  DC  20506.  For 
National  Leadership  Grants  call  (202) 
606-5227.  For  all  other  programs  call 
(202)  606-8540.  Application  forms  are 
available  on  the  agency's  website  http:/ 
/www.imls.fed.us/ 

To  receive  an  application  for  the 
Conservation  Assessment  Program 
contact  the  Heritage  Preservation  NIC. 
3299  K  Street,  NW,  Suite  403, 
Washington,  DC  20007  (202)  625-1495. 

To  receive  an  application  for  the 
Museum  Assessment  Programs  contact 
the  American  Association  of  Museums, 
1575  Eye  Street.  NW.  Washington.  DC 
20005 (202)  289-1818. 

(Catalog  of  Federal  Domestic  Assistance  No. 
45.301  Institute  of  Museum  and  Library 
Services) 

(Museum  and  Library  Services  Act  of  1996. 
Pub.  L  104-208  as  amended) 

Deted:  January  21. 1998. 
Mamie  Bittnar. 

Diftt-for.  Legislative  and  Public  Affairs. 
(PR  Doc.  98-2966  Filed  2-&-98:  8:45  am) 


NATIONAL  SaENCE  FOUNDATION 

DOE/NSF  NuclMU- Sctano*  Advtoory 
CommittM  (1178);  MMting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  DOE/NSF  Nuclear  Science  Advisory 
Committee  (1176). 

Date  and  Time:  Tuesday,  February  24, 
1998:  8:30  a.m.  to  2  p.m.  in  Room  1060. 

Mace:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1891. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
6eld  of  basic  nuclear  science  research. 

Agenda: 

•  Presentation  of  Interim  Report  of  the 
Long  Range  Plan  Working  Group. 

•  Discussion  of  the  essential  components 
of  the  recommendations  to  the  agencies. 

•  Discussion  of  progress  and  plans  for 
completion  of  the  Long  Range  Plan. 

•  Discussion  of  the  transmittal  of  the 
Subcommittee  Report  on  RHIC  Experimental 
Equipment. 

•  Public  ConunentC) 

(*)  Persons  wishing  to  speak  should  make 
arrangement  through  the  Contact  Person 
identified  above. 

Dated:  February  2, 1998. 
M.  Rflbacca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  96-2943  Filed  2-5-98;  8:45  am] 
BHjjNaoooc  nts-ti-ai 


NATKMAL  SOENCE  FOUNDATION 

Spselai  Emphasis  P«n«<  in  Human 
Rssourca  Dsvslopmant;  MssMng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development  (#1199). 

Date  and  Time:  February  26-27. 1998:  8:30 
a.m.  to  5  p.m. 

Mace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  380,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  William  Sibley  or  Dr. 
Jesse  Lewis,  Program  Directors,  Human 
Resource  Development  Division.  Room  815, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230  Telephone: 
(703)  306-1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 


Federal  Register /Vol.  63,  No.  25 /Friday,  February  6,  1998 /Notices 


6233 


Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Centers  of 
Research  Excellence  in  Science  and 
Technology  (CREST)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  f)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  2, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-2944  Filed  2-5-98;  8:45  am] 
BiLUNQ  OOOC  7S5S-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in    . 
Mathematical  Sciences  (1204). 

Dofe  and  Time:  Febrtiary  23-25, 1998;  8:30 
a.m.  until  5  p.m. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  Bruce  Palka,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1879. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  the  Real 
Harmonics  Analysis  Program  nominations/ 
applications  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  2, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  98-2942  Filed  2-5-98;  8:45  am] 

BaXMQ  OOOE  TSS»-01-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (#1160). 

Date  and  Time:  February  9-10, 1998. 8:30 
a.m.-5  p.m. 

Place:  NSF,  Room  390,  4201  Wilson  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Part — Open. 

Contact  Persons:  Dr.  John  A.  Phillips  and 
Dr.  Eric  T.  Nilsen,  Program  Directors, 
Ecological  &  Evolutionary  Physiology,  Dr. 
Penny  Kukuk.  Program  Director,  Animal 
Behavior,  Division  of  Integrative  Biology  and 
Neuroscience,  Suite  685,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  February  10, 1998; 
2:30  p.m.  to  3:30  p.m. — discussion  on 
research  trends,  opportunities  and 
^sessment  procedures  in  Ecological  & 
Evolutionary  Physiology  and  Animal 
Behavior,  with  Dr.  Mary  E.  Clutter,  Assistant 
Director,  Directorate  for  Biological  Sciences. 

Closed  Session:  February  9, 1998.  8:30 
a.m.-6  p.m.  and  February  10, 1998. 8:30  a.m. 
to  2:30  p.m.  and  3:30  to  5  p.m.  To  review  and 
evaluate  Ecological  ft  Evolutionary 
Physiology  &  Animal  Behavior  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a    ^ 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  This  notice  was 
late  due  to  the  delayed  scheduling  of  the 
open  session.  Confirmation  of  the  open 
session  was  made  last  week. 

Dated:  February  2, 1998. 
M.  Rebecca  Winkkr, 

Committee  Management  Officer. 

[FR  Doc.  98-2941  Filed  2-5-98;  8:45  am] 

BiLUNG  COOE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-317] 

Baltimore  Gas  and  Electric  Co.;  Notice 
of  Partial  Denial  of  Amendment  to 
Facility  Operating  License  and 
Opportunity  for  Nearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Baltimore 
Gas  and  Electric  Company,  (licensee)  for 
an  amendment  to  Facility  Operating 
License  No.  DRP-53  issued  to  the 
licensee  for  operation  of  the  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  No.  1, 
located  in  Calvert  County,  Maryland. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  June  18, 1997  (62 
FR  33118). 

The  purpose  of  the  licensee's 
amendment  request  involved  replacing 
the  service  water  heat  exchangers  with 
new  plate  and  frame  heat  exchangers 
(PHES)  having  increased  performance 
capability.  The  licensee  also  requested 
to  operate  the  plant  with  one  PHE 
secured,  and  removing  one  containment 
air  cooler  from  service  to  enable  the 
affected  subsystem  to  remain  operable 
while  the  one  PHE  is  secured. 

The  NRC  staff  has  concluded  that  the 
portion  of  the  licensee's  amendment 
request  pertaining  to  operating  the  plant 
with  one  PHE  secured,  and  removing 
one  containment  air  cooler  from  service 
to  enable  the  aff^ected  subsystems  to 
remain  operable  while  the  PHE  is 
serviced  cannot  be  granted,  and 
therefore,  denied. 

By  March  9, 1998,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
partial  denial  described  above.  Any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC,  by  the  above  date. 

A  copy  of  any  ptetitions  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jay  E.  Silberg,  Esquire,  Shaw. 
Pittman.  Potts  and  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC.  20037, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  16, 1997,  as 
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supplemented  by  letter  dated  November 
14, 1997,  and  (2)  the  Commission's 
letter  to  the  licensee  dated  February  2, 
1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Calvert 
County  Library,  Prince  Frederick, 
Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 

Alexander  W.  DroBierick, 

Senior  Project  Manager.  Project  Directorate 
l-l.  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  9fr-2996  Filed  2-5-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-349] 

In  the  Matter  of  Toledo  Edieon 
Company;  Centefior  Service  Company; 
the  Cleveland  Electric  Illuminating 
Company;  (Davia-Beeae  Nuclear  Power 
Station,  UnH  1).  Exemption 

I 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company  (the 
licensees)  are  the  holders  of  Facility 
Operating  License  No.  NPF-3.  which 
authorizes  operation  of  the  Davis-Besse 
Nuclear  Power  Station.  Unit  1  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  is  a  pressurized-water 
reactor  located  at  the  licensees'  site  in 
Ottawa  County,  Ohio. 

n 

By  letter  dated  November  18.  1997,  as 
supplemented  by  facsimile  dated 
December  9, 1997,  the  licensees 
requested  an  exemption  from  certain 
requirements  in  Title  10  of  the  Code  of 
Federal  Regulations,  part  50,  Appendix 
R,  Section  UI.O,  for  Dovis-Besse. 

m 

Pursuant  to  10  CFR  50.12.  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 


health  or  safiaty,  and  are  consistent  with 
the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule...." 

10  CFR  part  50,  Appendix  R,  Section 
m.O,  requires  that  the  reactor  coolant 
pump  (RCP)  shall  be  equipped  with  an 
oil  collection  system  if  the  containment 
is  not  inerted  during  normal  operation. 
The  oil  collection  system  shall  be  so 
designed,  engineered  and  installed  that 
failure  will  not  lead  to  fire  during 
normal  or  design  basis  accident 
conditions  and  that  there  is  reasonable 
assurance  that  the  system  will 
withstand  the  Safe  Shutdown 
Earthquake.  Tlie  underlying  purpose  of 
10  CFR  part  50,  Appendix  R.  Section 
m.O,  is  to  ensure  that  leaking  oil  will 
not  lead  to  a  Are  that  could  damage  safe 
shutdown  systems  during  normal  or 
design  basis  accident  conditions. 

On  the  basis  of  the  enclosed  Safety 
Evaluation,  the  NRC  staff  concluded 
that  the  design  of  the  oil  Blling  system 
and  the  level  of  protection  provided  by 
the  licensees  through  the  use  of  certain 
compensatory  measures  during  oil  fill 
operations  provides  reasonable 
assurance  that  a  lube  oil  fire  will  not 
occur.  The  compensatory  measures,  as 
itemized  in  the  licensees'  November  18, 
1997,  exemption  request,  are: 

(1)  The  licensees  will  take  the 
following  compensatory  actions  each 
time  oil  is  added: 

(a)  Oil  will  be  added  only  when  a  low 
oil  level  computer  alarm  is  received  on 
an  RCP  motor. 

(b)  Only  a  predetermined  amount  of 
oil  necessary  to  clear  the  alarm 
(approximately  three  pints  based  on 
experience)  will  be  initially  added  to 
the  reservoir  through  the  remote  fill 
line.  A  maximum  total  volume  of  four 
pints  may  be  added  in  an  attempt  to 
clear  the  alarm. 

(c)  The  oil  fill  pot  will  be  verified 
empty  before  the  technician  leaves  the 
immediate  area.  Any  spillage  resulting 
from  adding  oil  to  the  remote  oil  fill  pot 
will  be  cleaned  up. 

(d)  Personnel  responsible  for  adding 
the  oil  will  be  instructed  to  report  (to 
the  control  room)  any  evidence  of 
smoke  during  the  oil  addition  process. 
If  smoke  is  seen,  the  fire  brigade  will  be 
immediately  dispatched  to  the  area. 

(2)  In  addition,  a  visual  inspection 
will  be  conducted  following  refueling 
outages  to  confirm  the  integrity  of  the 
remote  fill  line  system. 


The  staff  also  concluded  that  a  worst- 
case  postulated  fire,  from  not  having  a 
lube  oil  collection  system  for  the  RCP 
lube  oil  fill  lines,  would  be  of  limited 
magnitude  and  extent.  In  addition,  the 
staff  concluded  that  such  a  fire  would 
not  cause  significant  damage  in  the 
containment  building  and  would  not 
prevent  o{>erators  from  achieving  and 
maintaining  safe  shutdown  conditions. 
Accordingly,  in  light  of  the  foregoing, 
the  staff  concluded  that  application  of 
this  collection  system  requirement  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

IV 

Contingent  upon  the  use  of  the 
compensatory  measures  that  are 
itemized  in  the  licensees'  November  18, 
1997,  exemption  request,  the  NRC  staff 
has  concluded  that  the  licensees' 
proposed  use  of  the  remote  oil  addition 
system  without  a  collection  system  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety 
and  is  consistent  with  the  common 
defense  and  security.  The  NRC  staff  has 
also  determined  that  there  are  special 
circumstances  present,  as  specified  in 
10  CFR  50.12(a)(2)(ii).  in  that 
application  of  10  CFR  part  50,  Appendix 
R,  Section  UI.O,  is  not  necessary  in 
order  to  achieve  the  underlying  purpose 
of  this  regulation. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  part  50. 
Appendix  R,  Section  UI.O,  to  the  extent 
that  the  RCP  lube  oil  fill  lines  are 
required  to  be  protected  with  a 
collection  system.  The  granting  of  this 
exemption  is  conditioned  upon  the 
licensees'  use  of  the  compensatory 
measures  set  forth  in  the  licensees' 
November  18, 1997  exemption  request. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (63  FR  4678). 

This  exemption  is  effective  up>on 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  lanuary  1998. 

For  the  Nuclear  Regulatory  Conunission. 

Samuel  J.  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  98-2995  Filed  2-5-98:  8:45  am) 
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NUCLEAR  REGULATORY 
COMM»SION 

Quallfled  Candldatea  for  the  Adviaory 
Commtttae  on  Reactor  Safeguarda 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  resume. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  seeking  qualified 
candidates  to  fill  prospective  vacancies 
on  its  Advisory  Committee  on  Reactor 
Safeguards  (ACRS), 

ADDRESSES:  Submit  resuime  to:  Ms.  Jude 
Himmelberg,  Office  of  Human 
Resources,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

FOR  APPLICATION  MATERIALS,  CALL:  1- 
800-952-9678.  Please  refer  to 
Announcement  Number  98-00001. 
SUPPLBIBTTARY  INFORMATION:  Congress 
established  the  ACRS  to  provide  the 
NRC  with  independent  expert  advice  on 
matters  related  to  regulatory  policy  and 
the  safety  of  existing  and  proposed 
nuclear  power  plants.  The  Committee 
work  currently  emphasizes  safety  issues 
associated  wiUi  the  operation  of  106 
commercial  nuclear  power  plants  in  the 
United  States;  the  pursuit  of  a  risk- 
informed,  and  ultimately,  as 
appropriate,  performance-based 
regulatory  approach;  digital 
instrumentation  and  control  systems; 
and  technical  and  policy  issues  related 
to  standard  plant  designs. 

The  ACRS  membersnip  includes 
individuals  from  national  laboratories, 
academia,  and  industry  who  possess 
specific  technical  expertise  along  with  a 
broad  perspective  in  addressing  safety 
concerns.  Committee  members  are 
selected  &t>m  a  variety  of  engineering 
and  scientific  disciplines,  such  as 
nuclear  power  plant  operations,  nuclear 
engineering,  mechanical  engineering, 
electrical  engineering,  chemical 
engineering,  metallurgical  engineering, 
structural  engineering,  materials 
science,  and  instrumentation  and 
process  control  systems.  At  tbis  time, 
candidates  are  sfiecifically  being  sought 
who  have  15-20  years  of  specific 
experience,  including  graduate  level 
education,  in  the  areas  of  nuclear  power 
plant  operations  and  probabilistic  risk 
assessment. 

Criteria  used  to  evaluate  candidates 
include  education  and  experience, 
demonstrated  skills  in  nuclear  safety 
matters,  and  the  ability  to  solve 
problems.  Additionally,  the 
Commission  considers  the  need  for 
specific  expertise  in  relationship  to 
current  and  future  tasks.  Consistent 
with  the  requirements  of  the  Federal 


Advisory  Committee  Act,  the 
Commission  seeks  candidates  with 
varying  views  so  that  the  membership 
on  the  Committee  will  be  fairly 
balanced  in  terms  of  the  points  of  view 
represented  and  functions  to  be 
performed  by  the  Committee. 

Because  conflict-of-interest 
regulations  restrict  the  participation  of 
members  actively  involved  in  the 
regulated  aspects  of  the  nuclear 
industry,  the  degree  and  nature  of  any 
such  involvement  will  be  weighed.  Each 
qualified  candidate's  financial  interests 
must  be  reconciled  with  applicable 
Federal  and  NRC  rules  and  regulations 
prior  to  final  appointment.  TUs  might 
require  divestiture  of  securities  issued 
by  nuclear  industry  entities,  or 
discontinuance  of  industry-funded 
research  contracts  or  grants. 

Copies  of  a  resume  describing  the 
educational  and  professional 
background  of  the  candidate,  including 
any  special  accomplishments, 
professional  references,  current  address 
and  telephone  number  should  be 
provided.  All  qualified  candidates  will 
receive  careful  consideration. 
Appointment  will  be  made  without 
regard  to  such  factors  as  race,  color, 
religion,  national  origin,  sex,  age,  or 
disabilities.  Candidates  must  be  citizens 
of  the  United  States  and  be  able  to 
devote  approximately  50-100  days  per 
year  to  Ccunmittee  business. 
Applications  will  be  accepted  until 
March  13, 1998. 

Dated:  February  2. 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  98-2992  Filed  2-5-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Safety-Conedoue  Work  Environment; 
Withdrawal  of  Propoaal 

AOBCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  considered 
several  strategies  in  addressing  the  need 
for  its  licensees  to  establish  and 
maintain  a  safety-conscious  work 
environment.  The  NRC  described  these 
strategies  and  requested  public 
comment  in  a  document  published  on 
February  26. 1997  (62  FR  8785).  The 
Commission  evaluated  the  public 
comments  submitted  in  response  to  its 
request  and  is  withdrawing  the  proposal 
outlined  in  the  February  26, 1997. 
document. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX  20555. 
(301)  415-2741. 

SUPPLEMBfTARY  INFORMATION:  The  NRC 
published  in  the  Federal  Register,  (62 
FR  8785;  February  26, 1997),  a  request 
for  public  comment  on  the 
implementation  of  a  standardized 
approach  to  ensuring  that  Ucensees 
establish  and  maintain  a  safety- 
conscious  work  environment '  with 
clearly  defined  attributes;  the 
establishment  of  certain  potential 
indicators  that  may  be  monitored  and. 
when  considered  collectively,  may 
provide  evidence  of  an  emerging 
adverse  trend;  and  the  establishment  of 
certain  remedial  actions  that  the 
Commission  may  require  when  it 
determines  that  a  particular  licensee  has 
failed  to  establish  and  maintain  a  safety- 
conscious  work  environment.  In  its 
discussion  of  the  feasibility  of  using  a 
standardized  approach  to  this  issue,  the 
NRC  described  the  attributes  of  a  safe^ty- 
conscious  work  environment;  criteria  to 
be  considered  as  possible  indicators  that 
a  licensee's  safety-conscious  work 
environment  may  be  deteriorating;  and 
standard  options  for  dealing  with 
situations  where  these  criteria  are  not 
met.  The  NRC  included  draft  language 
that  could  be  used  in  a  future 
rulemaking,  new  policy  statement,  or 
amendment  to  the  NRC's  Enforcement 
Policy. 

The  Notice  requested  public 
comments  on  various  strat<}gies  for 
establishing  and  maintaining  a  safety- 
conscious  work  environment  including 
where  warranted  the  use  of  a  holding 
period.^  The  NRC  also  sought  comments 
on  an  alternate  strategy  in  which  all 
licensees  would  be  required  to  institute 


■  The  Commission's  May  1996  Policy  Statement 
on  the  "Freedom  of  Employees  in  the  Nuclear 
Industry  to  Raise  Safety  Concerns  Without  Fear  of 
Retaliation"  (61  FR  24336;  May  14. 1996).  defined 
a  "safety-conscious  work  environment"  as  a  work 
environment  in  which  employees  are  encouraged  to 
raise  safety  concerns  and  where  concenu  are 
promptly  reviewed,  given  the  proper  priority  based 
on  their  potential  safety  significance,  and 
appropriately  resolved  wiUi  timely  feedback  to  the 
originator  of  the  concerns  and  to  other  employees. 

'  In  general,  a  holding  period  as  descritwd  in  the 
February  26. 1997,  document  would  provide  that, 
when  an  employee  asserts  that  he  or  she  has  been 
discriminated  against  for  engaging  in  protected 
activity,  the  licensee  will  maintain  that  employee's 
pay  and  benefits  until  the  licensee  has  investigated 
the  complaint,  r«considered  the  facts,  negotiated 
with  the  employee,  and  informed  the  employee  of 
a  final  decision  on  the  matter.  The  holding  period 
would  continue,  for  an  additional  two  weeks  to 
permit  the  employee  to  Hie  a  complaint  under 
Section  211  of  the  Energy  Reorganization  Act  of 
1974,  as  amended  (ERA),  with  the  Department  of 
Labor  (DOL),  and,  should  the  employee  file,  the 
holding  period  would  continue  until  the  DOL  ha* 
made  a  finding  based  upon  its  investigation. 
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a  holding  period  policy  and  periodic 
site  surveys,  rather  than  only  those 
licensees  who  performed  poorly  in  this 
area.  The  NRC  received  a  total  of  31 
comments  in  response  to  its  request. 

Generally  stated,  the  Nuclear  Energy 
Institute  (NEI).^  as  well  as  the  Union  of 
Concerned  Scientists  (UCS),  while 
supporting  the  importance  of 
establishing  and  maintaining  a  safety- 
conscious  work  environment  at  nuclear 
facilities,  opposed  proceeding  with 
establishing  a  standardized  approach  for 
licensees  who  had  failed  to  establish 
and  maintain  a  safety-conscious  work 
environment.  Almost  all  commenters 
agreed  that  existing  requirements  and 
regulatory  options  available  to  the 
Commission  are  sufficient  to  meet 
expectations  in  this  area  and  that  new 
requirements  and  policies  were  not 
needed. 

Briefly  summarized,  the  NEI 
comments  noted  that:  (1)  the  NRC's 
cxirrent  processes  effectively  focus 
licensee  attention  on  the  need  to 
maintain  a  safety-conscious  work 
environment:  (2)  the  standardized 
approach  proposal  is  an  "unjustified 
radical  departure  from  existing  policy 
and  may  result  in  adverse  safety 
consequences":  (3)  the  proposed 
indicators  would  result  in  a  subjective 
evaluation  by  the  NRC;  and  (4)  the 
standard  options,  especially  mandating 
a  holding  period,  constitute 
inappropriate  regulatory  action  and  are 
likely  to  be  found  legally  insupportable. 
Among  other  things,  NEI  maintained 
that  mandating  such  a  holding  period  is 
an  action  outside  the  jurisdiction  of  the 
NRC  and  is  an  inappropriate  regulatory 
action  based  upon  its  direct  intrusion  on 
management's  ability  to  address  its  own 
workforce  issues.  NEI  urged  the 
Commission  to  let  stand  the  May  1996 
Policy  Statement  as  an  affirmation  of  its 
focus  on  a  safety-conscious  work 
environment  without  implementing  the 
strategies  outlined  in  the  February  26 
request  for  comment. 

The  Department  of  Nuclear  Safety, 
State  of  Illinois,  did  not  support  a 
formal  rule.  In  its  view,  less  formal 
guidance  or  a  policy  directive  seemed 
more  appropriate. 

UCS,  in  comments  dated  April  25. 
1997,  also  opposed  the  NRC's  proposed 
standardized  approach  for  a  safety- 
conscious  work  environment.  UCS 
stated  that  it  believes  that  the  May  1996 
Policy  Statement,  as  well  as  rigorous 
and  consistent  enforcement  of  existing 
regulations,  is  sufficient  to  achieve  the 
NRC's  objectives. 


'The  majoriiy  of  (he  commcnter*  supportad  tha 
NucImx  Energy  Institute's  (NEI)  conunents. 


One  commenter  (International 
Brotherhood  of  Electrical  Workers, 
Local  97)  supported  the  NRC's  proposal 
as  presented  in  the  February  26. 1997, 
document,  stating  that  it  did  not  believe 
that  the  current  regulations  were 
adequate.  In  addition,  one  commenter 
(Cheney  &  Associates)  indicated  that, 
while  the  mechanisms  prescribed  might 
work  to  some  extent,  they  iwere  not 
fundamentally  different  from  past 
strategies  which  failed  because  neither 
the  government  nor  the  responsible 
corporation  respected  the  strategy. 
Cheney  proposed  its  own  solution  to  the 
problem,  which  was  to  reinforce  the 
strategy  by  such  methods  as  certifying 
the  competence  of  all  workers  in 
nuclear  environments  to  identify  safety 
problems  in  areas  under  their 
responsibilities:  imposing  sanctions  for 
failure  to  identify  a  safety  problem:  and 
imposing  criminal  sanctions  for  failure 
to  report  an  identified  problem. 

After  considering  all  the  submitted 
comments  and  further  evaluating  the 
proposal  to  standardize  the  NRC 
approach  to  a  safety-conscious  work 
environment,  the  Commission  agrees 
with  the  commenters  that  the 
standardized  approach  set  forth  in  the 
request  for  comment  is  not  warranted. 
There  needs  to  be  flexibility  in 
considering  appropriate  regulatory 
action  to  address  each  situation  on  a 
case  by  case  basis.  These  appropriate 
actions  include  options  such  as  Orders. 
Civil  Penalties,  Demands  for 
Information,  additional  inspections  and 
investigations.  Chilling  Effect  Letters, 
and  Management  Meetings. 

The  Commission  also  agrees  that 
sufficient  requirements  and  policies  are 
in  place.  The  May  1996  Policy 
Statement  clearly  provides  the 
Commission's  expectations  on  achieving 
safety-conscious  work  environments. 
This  Policy  Statement  and  its  basis  in 
NUREG-1499.  "Reassessment  of  the 
NRC's  Program  for  Protecting  Allegers 
Against  Retaliation,"  provides  insights 
and  guidance  on  steps  that  can  be  taken 
by  licensees.  The  Commission's 
regulations  prohibiting  discrimination. 
e.g.,  10  CFR  50.7.  provide  the  basis  for 
enforcement  action  where 
discrimination  occurs.  When  a  licensee 
fails  to  achieve  a  safety-conscious 
environment,  there  may  be  violations  of 
other  NRC  requirements  such  as  10  CFR 
Part  50,  Appendix  B,  Criterion  XVI.  The 
Commission  also  has  the  necessary 
authority  to  issue  orders  to  licensees 
and  orders  against  individuals  involved 
in  discrimination  to  address  regulatory 
issues  associated  with  safety-conscious 
work  environments.  Therefore,  a 
rulemaking,  initiation  of  an  additional 
policy  statement,  or  an  amendment  of 


the  NRC's  Enforcement  Policy  to 
address  the  safety-conscious  work 
environment  is  unwarranted  at  this 
time. 

However,  the  Commission  concludes 
that  NRC  should  consider  the 
emergence  of  adverse  trends  in 
licensees'  abilities  to  maintain  a  safety- 
conscious  work  environment. 
Appropriate  early  intervention  may 
result  in  a  significant  contribution  to 
safety  as  a  reluctance  on  the  part  of 
nuclear  employees  to  raise  safety 
concerns  is  detrimental  to  nuclear 
safety.  Giving  consideration  to  potential 
indicators  of  a  deteriorating  work 
environment  may  alert  the  NRC  of 
emerging  problems  in  a  licensee's 
safety-conscious  work  environment  that 
warrants  NRC  involvement  to  encourage 
licensee  management  to  address  the 
environment  for  raising  concerns.  The 
Commission  recognizes  that  there  are  no 
singular  indicators  to  judge  that  a  safety- 
conscious  work  environment  is 
deteriorating  at  a  licensed  facility.* 
Evaluating  the  safety  consciousness  of  a 
licensee's  work  environment  will 
require  careful  judgments.  The  effort  to 
identify  emerging  trends  at  a  licensed 
facility,  while  difficult,  would  be  less 
than  the  regulatory  effort  required  in 
responding  to  a  licensed  facility  where 
the  safety-conscious  work  environment 
has  already  deteriorated.' 

As  to  the  holding  period  concept,  in 
light  of  the  potential  legal  issues,  the 
potential  for  abuse  by  employees,  as 
well  as  the  comments  received  on  the  - 
establishment  of  a  formal  holding 
I>eriod  as  an  option  to  address  a 
deteriorated  safety-conscious  work 
environment,  the  Commission  believes 
that  the  holding  period  option  should 
not  be  required  by  the  NRC. 
Nevertheless,  a  holding  period  is  clearly 
an  option  that  licensees  should  consider 


••  Many  of  the  commenters  appear  to  have 
interpreted  the  contemplated  use  of  "indicators"  to 
mean  Tixed  indicators  demonstrating  a  deteriorating 
safety-conscious  work  environment.  This  vtras  not 
NRC's  intent.  It  was  recognized  that  any  one  piece 
of  data  can  be  ambiguously  interpreted,  and 
focusing  on  individual  data  to  the  exciusion  of 
other  iiiformation  can  be  misleading.  The  request 
for  conunent  explained  that  these  indicators  in 
isolation  may  not  be  indicative  of  an  actual  overall 
deterioration  of  a  safetyK:onscious  work 
environment,  particularly  if  not  accompanied  by 
overall  problems  in  operational  or  safety 
performance.  While  each  of  the  indicators  described 
in  the  request  for  comment  may  individually  be 
ambiguous,  an  evaluation  of  the  totality  of 
indications  may  indicate  a  deteriorating  safety- 
conscious  work  environment. 

'  As  stated  in  the  request  for  comment,  when  the 
perception  of  retaliation  for  raising  safety  concerns 
is  widespread,  a  licensee  may  find  it  exceedingly 
difficult  to  obtain  cooperation  from  their  employees 
in  identifying  and  eliminating  problems  adversely 
affecting  the  safety <onscious  work  environment:  to 
reverse  this  perception  of  this  retaliation:  and  to 
regain  the  trust  and  confidence  of  their  workforce. 
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to  reduce  chilling  effects  arising  out  of 
issues  of  discrimination  pending 
investigations.  Thus,  the  Commission 
continues  to  support  the  voluntary  use 
of  a  holding  period  as  described  in  the 
May  1996  Policy  Statement. 

Consistent  with  this  discussion,  the 
February  26, 1997,  document  is  being 
withdrawn. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  1998. 

For  the  Nuclear  Regulatocy  Commission. 

AniMMeVkttiOiok. 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  98-2993  Filed  2-5-98;  8:45  am] 
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NUCLEAR  REGULATORY 

Event  Reporting  QukMlnM; 
Availability  of  Report 

AOGNCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice  of  availability. 

summary:  The  NRC  is  annoimdng  the 
availabiUty  of  a  report,  NUREG-1022. 
Revision  1,  "Event  Reporting 
Guidelines.  10  CFR  50.72  and  50.73." 
AOORESSes:  NUREG-series  documents 
are  available  for  inspection  at  the 
Commission's  ^blic  Document  Room, 
2120  L  Street  NW..  Washington.  DC. 
NUREG-series  documents  may  be 
purchased  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  P.O.  Box  37082.  Washington,  DC 
20402-9328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Allison,  Office  for  Analysis  and 
Evaluation  of  Operational  Data.  U.S. 
Nuclear  Regulatory  Conunission. 
Washington.  DC  20555-0001. 
Telephone  (301)  415-6835.  e-mail 
dpeONRC.gov 

SUPPLBCNTARY  INFORMATION:  The 
purpose  of  this  r^Kirt  is  to  help  ensure 
that  events  are  reported  as  required  by 
improving  the  guidelines  for 
implemmting  10  CFR  50.72, 
"Immediate  notification  requirements 
for  opwating  nuclear  power  nedors," 
and  10  CFR  50.73,  "Licensee  event 
report  system."  including  consolidation 
of  the  guidelines  into  a  single  reference 
dociunent.  NUREG-1022.  Revision  1 
supersedes  NUREG-1022  and  its 
Supplements  1  and  2. 

Previous  Draft  and  Conunent 

The  availability  of  the  second  draft 
report  for  public  comment  was 
announced  on  February  7. 1994  (59  FR 
5614).  The  conunent  period  expired 
April  5. 1994.  Eighte«i  comment  letters 


were  received,  representing  comments 
&Y>m  fourteen  nuclear  power  plant 
Ucensees  (utiUties),  three  organizations 
of  utilities,  and  one  individual.  A  list  is 
provided  below.  All  the  comment  letters 
provided  specific  recommendations  for 
changes  to  the  report.  Seven  letters 
indicated  general  support,  at  least  to  the 
extent  of  indicating  that  a  document 
which  satisfies  the  mutual  goals  of  the 
NRC  and  its  licensees  was  within  reach. 
Two  letters  appeared  to  indicate  general 
disapproval,  lite  resolution  of 
comments  is  summarized  below.  This 
summary  addresses  the  princi(>al 
comments  (i.e.,  those  that  are  not  minor, 
editorial,  or  supportive  in  nature). 

Comment:  Two  comment  letters 
appeared  to  express  general 
disapproval.  One  commentor  indicated 
that,  althou^  there  were  some 
significant  improvements  over  the 
existing  reporting  guidance,  significant 
issues  rraaained  in  the  report  that  would 
very  likely  result  in  an  increase  in 
reporting  burden  with  little  or  no  gain 
in  safety.  Four  specific  examples  were 
dted:  (1)  The  voluntary  reporting 
guidance  in  the  Foreword,  Sections  2.5 
and  3.3.2,  (2)  an  example  of  reUef  valve 
testing  in  Section  2.7,  (3)  the  need  to 
report  as  "outside  the  design  basis" 
when  a  system  is  found  to  lack  suitable 
redimdancy  as  discussed  in  Section 
3.2.4,  and  (4)  an  example  of  inadvertent 
opening  of  a  high  pressure  to  low 
pressure  isolation  valve  in  Section  3.2.4. 
Another  commentor  indicated  that  the 
guidance  would  expand  the  reporting 
requirements  of  10  CFR  50.73  without 
appropriate  rulemaking  or  backfit 
analysis.  The  comment  emphasized  two 
particular  items:  (1)  The  need  to  report 
non-redundant  emergency  assessment 
equipment  out  of  service  after  8  hours 
as  discussed  in  Section  3.2.7  and  (2)  the 
guidance  and  rati<male  related  to 
voluntary  reportingin  Section  5.1.5. 

Response:  The  NRC  staff  has 
considered  the  guidance  and  the 
conunents  and  modified  the  guidance 
where  appropriate.  After  these 
modifications  the  NRC  staff  concludes 
that  the  guidance  properly  interprets  the 
requirements  of  the  current  rules  and  is, 
therefore,  appropriate. 

With  regud  to  burden,  the  staff  has 
reviewed  the  guidance  which  is  new  or 
difiiarent  in  a  meaningful  way  from 
previously  published  generic  guidance 
(i.e..  NUREG-1022  and  its  Supplements 
1  and  2  and  generic  correspondence 
such  as  generic  letters  and  information 
notices).  Such  new  or  different  guidance 
is  marked  by  redlining  in  Revision  1.  In 
most  cases  the  new  or  di^rent 
guidance  is  expected  to  result  in  the 
same  number  of  reported  events,  or 
fiswer  reported  events.  Where  there  is  an 


expected  increase  in  the  number  of 
reported  events,  the  number  is  small. 
On  balance,  the  net  effect  is  exftected  to 
be  a  modest  reduction  in  the  number  of 
reported  events. 

Response.;  to  the  specific  issues  cited 
above  are  included  in  the  discussions 
below. 

Comment:  Several  comment  letters 
objected  to  guidance  in  the  Foreword 
and  Sections  2.5  and  3.3.2  which 
requested  voluntary  reporting  in  certain 
circumstances  for  events  that  result  in 
actuation  of  the  systems  listed  in  Table 
2.  The  conunents  indicated  that 
discussion  of  voluntary  reporting  in 
NUREG-1022  was  not  appropriate  and 
would  lead  to  enforcement  problems: 

Response:  The  Foreword  nas  been 
deleted.  Sections  2.5  and  3.3.2  have 
been  revised  and  no  longer  call  for 
voluntary  reporting.  They  indicate  that 
the  reporting  criterion  is  based  on  the 
premise  that  engineered  safiety  features 
(ESFs)  are  provided  to  mitigate  the 
consequences  of  a  significant  event,  and 
the  NRC  staff  considers  the  systems 
listed  in  Table  2  to  be  a  reasonable 
interpretation  of  what  constitutes 
systems  provided  to  mitigate  the 
consequences  of  a  significant  event. 

Comment:  Several  comment  letters 
objected  to  the  discussion  of  relief  valve 
testing  in  Section  2.7.  The  comments 
included  the  follovying:  (1)  The  entire 
discussion  should  be  deleted,  (2)  the 
discussion  characterized  reUef  valves 
with  set  points  outside  of  technical 
specification  (T.S.)  limits  as  being 
inoperable  although  they  were  still 
capable  of  performing  their  safety 
functions,  and  (3)  the  example  should 
simply  be  characterized  as  a  condition 
or  operation  prohibited  by  the  plant's 
T.S. 

i?esponse:  The  discussion  of  relief 
valve  testing  has  been  deleted  fit>m 
Section  2.7.  The  specific  example  of 
multiple  relief  valves  with  set  points 
outside  of  T.S.  limits  has  been  moved  to 
Section  3.2.2  and  characterized  as  a 
condition  or  operation  prohibited  by  the 
plant's  T.S. 

Comment:  Some  comment  letters 
recommended  that  the  definition  of 
"discovery  date"  in  Section  2.11,  which 
starts  the  30-day  reportability  clock  for 
licensee  ev«it  reports  (LERs).  be  revised 
to  allow  for  appropriate  management 
and/or  engineering  review.  One 
suggested  definition,  for  example,  was 
"llie  discovery  date  is  when  someone 
in  the  plant  recognizes  that  a  reportable 
event  has  occurred  or  it  is  determined 
that  an  existine  condition  is  reportable." 
Response:  The  NRC  staff  continues  to 
conclude  that  the  current  guidance, 
which  has  been  in  use  since  1984,  is 
appropriate.  Allowing  additional  time 
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for  management  and/ or  engineering 
review  in  the  definition  of  discovery 
date  could  lead  to  open  ended  due  dates 
for  reporting. 

Comment:  Several  comment  letters 
ob|ected  to  the  guidance  in  Section  3.2.4 
which  indicates  that  lack  of  suitable 
redundancy  means  the  nuclear  power 
plant  is  in  a  condition  outside  of  its 
design  basis.  The  comments  indicate 
that  this  guidance  will  call  for  one-hour 
telephone  notification  (as  a  condition 
outside  design  basis)  for  events  that  are 
currently  reported  via  LER  only  (as  a 
condition  prohibited  by  T.S.). 

Response:  The  NRC  staff  continues  to 
conclude  that  a  plant  operating  for  an 
extended  period  of  time  without 
suitable  redundancy  in  its  emergency 
core  cooling  system  (ECXZS),  for 
example,  is  operating  outside  the  design 
basis  of  the  plant,  as  defined  in  10  CFR 
50.2  and  described  in  the  Final  Safety 
Analysis  Report. 

Comment:  Two  comment  letters 
suggested  that  the  plant  being  in  a 
coaditi(m  outside  of  its  design  basis 
should  be  applied  at  the  plant  level.  It 
was  suggested  that  this  would  mean 
determining  whether  the  plant  remained 
within  the  design  bases  of  its  principal 
barriers.  The  specific  safety  function 
(design  bases)  of  each  principal  barrier 
would  be  limiting  the  release  of 
radioactive  material.  Typical  controlling 
parameters  (design  bases)  would  be 
quantities  such  as  offitite  dose,  fuel  clad 
temperature,  fuel  clad  oxidation, 
hydrogen  generaticm,  core  geometry, 
primary  containment  integrity  and 
reactor  coolant  pressure  boundary 
integrity. 

Response:  The  NRC  staff  has  deferred 
issuance  of  any  new  or  difiiarent 
guidance,  beycMid  the  definition  of 
"design  bases"  provided  in  §  50.2. 
pending  consideration  of  rulemaking  to 
clarify  the  extent  of  reporting  required. 

Comment:  Some  comment  letters 
suggested  adding  guidance  on  the  use  of 
Probabilistic  Risk  Assessment  (PRA) 
determinations  to  define  or  to  boimd  the 
intent  of  the  terms  "seriously  degraded" 
and  "significantly  compromised." 

Response:  Providing  guidance  on  PRA 
as  a  tool  to  quantify  puunt  risk  for  the 
purpose  of  making  repoitability 
decisions  is  beyond  the  scope  of  this 
report.  Modification  of  event  refrarting 
requirements  to  make  them  more  risk- 
inranned  has  been  identified  as  a  future 
rulemaking  initiative. 

Comment:  Some  comment  letters 
objected  to  the  example  of  reporting  the 
loss  of  part  of  a  normal  barrier  between 
the  reactor  coolant  system  and  the 
environment,  for  example,  when  one  of 
the  Event  V  isolation  valves  is 
inadvertently  opened.  The  comments 


indicated  that  the  discussion  was  too 
broad  and  should  be  deleted.  They  also 
indicated  that  loss  of  a  single  isolation 
valve  and  not  the  isolation  function 
would  not  result  in  the  plant  being 
"seriously  dem-aded." 

Response:  The  example  has  been 
deleted. 

Comment:  Two  comment  letters 
objected  to  the  statement  in  Section 
3.2.7  that  the  imavailability  of  one  non- 
redundant  emergency  assessment 
system  would  become  reportable  after  8 
hours  as  a  "major  loss  of  emergency 
assessment  capability."  The  comments 
indicated  that  the  8-hour  standard 
would  be  inconsistent  with  the  allowed 
remedial  action  times  in  the  plant's  T.S. 

Response:  The  8-hour  standard  has 
been  deleted. 

Comment:  One  comment  letter 
objected  to  the  need  to  report  starting  of 
a  charging  pump  in  response  to  "rapidly 
decreasing  pressurizer  level"  associated 
with  a  reactor  coolant  system  leak,  as 
discussed  in  Section  3.3.2.  The 
comment  stated  that  this  appears  to  be 
a  case  of  component  level  reporting  that 
adds  confusion  to  the  gmdance. 

Response:  The  example  has  been 
retained.  It  shows  that  actuation  of  a 
component  of  an  ESF  should  be 
reported  if  the  ESF  is  needed  to  mitigate 
the  consequences  of  the  event, 
consistent  with  the  statements  of 
considerations  for  10  CFR  50.72  and 
50.73. 

Comment:  One  comment  letter 
objected  to  the  statement  in  Section 
5.1.5  that  encourages  the  use  of 
voluntary  LERs,  rather  than  information 
letters  for  example,  for  the  purpose  of 
voluntary  reporting. 

Response:  The  NRC  staff  continues  to 
conclude  that  the  current  guidance, 
which  has  been  in  use  since  1984,  is 
appropriate.  Voluntary  reporting,  and 
thus  the  format  chosen,  is  non- 
mandatory.  Use  of  the  LER  format  will 
facilitate  distribution  of  the  information 
as  well  as  entry  into  computerized  data 
bases. 

List  of  CommeBt  Letters 

1.  John  L.  Crooks,  letter  dated  2/23/94 

2.  A.C.  Passwater.  Union  Electric 

Company,  letter  dated  3/22/94 

3.  Burton  A.  Grabo,  Arizona  Public 

Service  Company,  letter  dated  3/31/ 
94 

4.  Thomas  E.  Tipton,  Nuclear  Energy 

Institute,  letter  dated  4/5/94 

5.  Daniel  F.  Stenger,  William  A.  Horin, 

Mark  }.  Median,  Winston  k  Strawn, 
letter  dated  4/5/94 

6.  George  A.  Hunger,  Jr.,  PECO  Energy, 

letter  dated  4/5/94 

7.  LA.  England,  BWR  Owner's  (riX)up, 

letter  dated  4/5/94 


8.  Jenold  G.  Oewease,  Entergy 

Operations,  Inc.,  letter  dated  4/6/94 

9.  E.A.  DeBarba,  Northeast  Utilities 

System,  letter  dated  4/5/94 

10.  lUchard  F.  Phares,  Illinois  Po%ver 

Company,  letter  dated  4/5/94 

11.  Bob  Link,  Wisconsin  Electric  Power 

Company,  letter  dated  4/4/94 

12.  C.A.  Schrock,  Wisconsin  Public 

Service  Corporation,  letter  dated 
4/5/94 

13.  John  S.  Marshall,  TUELECTRIC, 

letter  dated  4/8/94 

14.  Richard  M.  Rosenblum,  Southern 
California  Edison  Company,  letter 
dated  3/30/94 

15.  D.W.  Edwards,  Yankee  Atomic 

Electric  Company,  letter  dated  4/4/ 
94 
18.  Dave  Morey,  Southern  Nuclear 
Operating  Company,  letter  dated 
4/5/94 

17.  J.T.  Beckham.  Georgia  Power,  letter 

dated  4/5/94 

18.  M.L.  Bowling.  Virginia  Power,  letter 

dated  4/27/94 

Impact 

NUREG-1022.  Revision  1  clarifies  and 
consolidates  the  guidance  on 
implementing  the  event  notification  and 
reporting  requirements  in  10  CFR  50.72 
and  50.73.  Little  of  the  guidance  is  new 
or  difiiarent  from  the  generic  reporting 
guidance  previously  published  in  final 
form  in  NUREG-1022  (1983).  its 
Supplement  1  (1984)  ail^  subsequent 
generic  commimications.  Where  it  is 
different,  the  changes  are  minor.  In 
some  areas  the  new  guidance  will  result 
in  fewer  reports  and  in  some  areas  it 
will  result  in  more  reports.  On  balance, 
the  clarified  guidance  will  result  in  a 
small  decrease  in  reporting  burden. 

The  NRC  has  determined  that  this 
report  is  not  a  major  rule  and  verified 
this  determination  with  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act  Statement 

This  report  amends  the  guidance  for 
information  collections  contained  in  10 
Code  of  Federal  Regulations  (CFR)  part 
50  and  NRC  Form  366.  Licensee  Events 
Reports.  The  changes  are  considered  to 
be  insignificant  when  compared  with 
the  overall  requirements  of  the  CFR  part 
and  the  form  (NRC  Form  366  reduction 
of  350  hours  aimually  vs.  the  current 
75K,  and  10  CFR  50.72  reduction  of  150 
hours  annually  vs.  the  current  2.4K). 
NRC  does  not  consider  the  burden 
change  to  be  significant  enough  to 
trigger  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  approval  ntmiber  3150-0011 
and  3150-0104. 
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Pnblic  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Planned  Rnleniakiag 

The  NRC  staff  recognizes  that  there  is 
also  a  need  to  revise  10  CFR  50.72  and 
50.73  to  correct  weaknesses  in  the 
current  rules,  including  elimination  of 
unnecessary  reporting,  and  better  align 
the  rules  with  ttte  NRC's  ciurent  needs, 
including  support  for  the  move  toward 
risk-informed  regulation.  Accordingly, 
the  staff  plans  to  request  permission  to 
initiate  rulemaking  to  address  these 
areas.  In  the  fiitxire.  as  rule  changes  are 
developed,  appropriate  changes  to  the 
guidance  in  NUREG-1022.  Revision  1 
will  be  developed  as  well. 

Dated  at  Rockvilie.  MD,  this  3d  day  of 
Pebruaiy,  19M. 
For  the  Nuclear  Regulatory  Cnnmission. 

lE.] 


Director,  Safety  Programs  Division.  Office  for 
Analysis  and  Evahiatkm  of  Operational  Data. 
(PR  Doc  96-2994  Filed  2-S-98: 8:45  am] 


OFFICE  OF  PERSONNEL 


^vinnieni  nei|ue*i  iQr  HeciewrWioeoi 
lnhmwiiun  Colleollon;  OPM 1838 

aobcy:  Office  of  Personnel 

Management 

ACnoN:  Notice. 

summary:  bi  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
redearanoe  of  the  following  infowmation 
collection.  OPM  1536.  Former  Spouse's 
Application  for  Survivor  Annuity  Under 
the  Qvil  Service  Retirement  System,  is 
designed  tot  use  by  former  spouses  of 
Federal  employees  and  annuitants  who 
are  applying  for  a  monthly  Civil  Service 
Retirement  System  benefit.  This 
application  collects  information  about 
whether  the  applicant  is  covered  by  the 
Federal  Employees  Heelth  Benefits 
Program  and  about  any  court  order 
which  awards  the  applicant  retirement 
benefits. 

Approximately  500  QPM  Forms  1536 
will  be  completed  annually.  We 
estimate  it  takes  approximately  45 
minutes  to  complete  the  form.  Tba 
annual  burden  is  375  hours. 


For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-^208,  or  E-mail 
to  jmferronOmail.opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
8, 1998. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3340.  Washington,  DC 
20415-0001 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW..  Room  3002. 
Washington.  DC  20503 

FOR  MFOfMATlON  REQAHOMQ 
A0MM8TRATIVE  OOOROMATION— 
OOffTACr:  Mary  Beth  &nith-Toomey. 
Budget  and  Administrative  Services 
Division.  (202)  606-0623. 

Office  of  Personnsl  Management 

Janice  R.  Lackaaoe, 

Director. 

[FR  Doc  9B-2902  Filed  2-S-98;  8:45  am) 


OFFICE  OF  PERSONNEL 
MANAQEMENT 


Fedafal  PrevaWng 

yMnrnnmemi 


Advieofy 
of  Open 


According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  die  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday.  March  12. 
1998,  has  been  canceled  and 
rescheduled  for  Thursday,  March  19. 
1998. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee.  Room  5559, 1900 
E  Street,  NW.,  Washington,  DC  20415. 
(202)  606-1500. 

Dated:  January  30, 1998. 
Pbyllis  G.  HeuemaB, 

Chair,  Federal  Prevailing  Rate  Advisory 

Committee. 

(FR  Ooc.  9»-2903  FUed  2-5-98;  8:45  am] 

BNJJNO  OOOE  tttS-ai^ 


RARAOAO  RETIREMENT  BOARD 

Propoeed  Collection;  Comment 
Reciueet 

summary:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections;  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  the  acciuacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infimnaticHi  to  be  collected;  and  (d) 
wa)rs  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  tedmology. 

Title  and  purpose  of  information 
collection:  Supplement  to  Claim  of 
Person  Outside  the  United  States;  OMB 
3220-0155. 

Under  the  Social  Security 
Amendments  of  1983  (PubUc  Law  98- 
21),  w^ch  amends  Section  202(t)  of  the 
Social  Security  Act,  the  Tier  I  or  the  O/ 
M  (overall  minimum)  portion  of  an 
aimuity  and  Medicare  benefits  payable 
under  the  Railroad  Retirement  Act  to 
certain  beneficiaries  living  outside  the 
U.S.,  may  be  withheld  effective  January 
1, 1985.  The  benefit  withholding 
provision  of  P.O.  98-21  applies  to 
divorces  spouses,  spouses,  minor  ot 
disabled  children,  students,  and 
survivors  of  railroad  employees  who  (1) 
initially  became  eligible  for  Tier  I 
amounts,  O/M  shares,  and  Medicare 
benefits  after  the  December  31, 1984;  (2) 
are  not  U.S.  citizens  or  U.S.  nationals; 
and  (3)  have  resided  outside  the  U.S.  for 
more  than  six  consecutive  months 
starting  with  the  annuity  begiiming 
date,  llie  benefit  withholdix^  provisicm 
does  not  apply,  however  to  a  beneficiary 
who  is  exempt  tmder  either  a  treaty 
obligati(m  of  the  U.S..  in  effect  on 
August  1. 1956.  or  a  totalization 
agreement  between  the  U.S.  and  the 
country  in  which  the  beneficiary 
resides,  or  to  an  individual  who  is 
exempt  under  other  criteria  specified  in 
P.L  98-21. 

RRB  Form  G-45,  Supplement  to 
Claim  of  Person  Outside  the  United 
States,  is  used  by  the  RRB  to  determine 
applicability  of  the  withholding 
provision  of  P.L.  98-21.  Completion  of 
the  form  is  required  to  obtain  or  retain 
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a  benefit.  One  response  is  requested  of 
each  respondent. 

The  RRB  proposes  to  revise  Form  G- 
45  to  add  language  required  by  the 
Paperwork  Reduction  Act  of  1995.  Non- 
buiden  impacting  reformatting  and 
minor  editorial  changes  are  also 
proposed.  The  RRB  estimates  that  100 
Form  G-45's  are  completed  annually. 
The  completion  time  for  Form  G-45  is 


estimated  at  10  minutes  per  response. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  on  or  before  April  7, 
1998. 

OmckMianwa. 
Clearance  Officer. 
(FR  Doc  98-2965  Filed  2-S-98;  8:45  ami 
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Amartean  Odyaaay  Funda,  Inc.,  at  aL; 
Notfca  of  Application 

Fabruary  2. 1998. 

AfOCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  application  under 

section  6(c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  section  15(a)  of  the  Act 

and  rule  18f-2  under  the  Act. 


Of  appucation:  Applicants 
request  an  order  to  permit  them  to  enter 
into  and  materially  amend  investment 
subedvisory  agreements  without 
shareholder  approval. 

Applicants:  American  Odyssey 
Funds,  Inc.  ("AOF"f  and  American 
Odyssey  Funds  Management.  Inc.  (the 
"Manager"). 

nuNQ  DATE:  The  application  was  filed 
on  March  12, 1997  and  amended  on 
October  9,  1997.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  27, 1998  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington  D.C.  20549. 
Applicants,  Two  Tower  Center,  East 
Brunswick,  New  Jersey  08816. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMBITARY  INFORMATION:  The 

following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(Tel.  202-942-8090). 

Applicants'  Representatioiis 

1.  AOF  is  a  Maryland  corporation 
registered  under  the  Act  as  an  open-end 
management  investment  company 
currently  offering  six  series  (the 
"Funds".*  Shares  of  each  Fund  are  sold 
only  to  variable  contract  separate 
account  and  qualified  retirement  plans. 
A  majority  of  each  Fund's  shares 
underlie  variable  annuity  contracts  held 
by  contract  owmers. 

2.  The  Manager,  a  wholly-owned 
indirect  subsidiary  of  Travelers  Group 
Inc.  and  a  member  of  the  Copeland 
Companies  (a  related  group  of  indirect 
subsidiaries  of  Travelera  Group  Inc.)  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisere  Act").  AOF  has  entered 
into  an  investment  management 
agreement  (the  "Management 
Agreement")  with  the  Manager.  The 
Manager  has  overall  supervisory  and 
administrative  responsibility  for  each  of 
the  Funds,  and  selects  and  supervises 
one  or  more  subadvisers  for  each  Fund. 
The  Manager  is  paid  a  fee  by  each  Fund 
based  on  its  average  daily  net  assets. 

3.  Subject  to  the  general  supervision 
of  the  board  of  directors  of  AOF  (the 
"Board"),  the  Manager  (a)  Sets  each 
Fund's  overall  investment  strategies:  (b) 
evaluates,  selects,  and  recommends 
subadvisers  to  manage  all  or  a  part  of 


each  Fund's  assets:  (c)  monitors  and 
evaluates  the  subadvisers'  investment 
program  and  results;  and,  (d)  reviews 
each  Fund's  compliance  with  its 
investment  objectives,  policies,  and 
restrictions.  In  addition,  the  Manager 
recommends  to  the  Board  whether 
subadvisers'  agreements  should  be 
renewed,  modified,  or  terminated.  The 
Manager  and  a  consultant  retained  by 
the  manager  to  help  it  evaluate 
subadvisers,  provide  information  to  the 
Board  to  aid  it  in  making  its 
determinations.  The  Board  generally 
reviews  comparative  information 
provided  by  the  Manager  and  the 
consultant  regarding  fees  charged  by 
other  investment  advisers  for  similar 
services.  The  Board  receives  quarterly 
reports  for  its  regular  meeting  regardhig 
the  performance  of  each  subadviser  and 
the  results  of  the  Manager's  evaluation 
and  monitoring  fimctions.  The  reports 
provide  an  overall  assessment  of  the 
investment  subadviser  and.  if   • 
appropriate,  would  include  any 
recommendation  for  action  widi  respect 
to  the  subadvisory  agreement. 

4.  The  subadvisers.  each  of  which  is 
an  investment  adviser  registered  under 
the  Advisere  Act,  furnished 
discretionary  investment  advisory 
services  in  coimection  with  the 
management  of  the  Funds.  A  subadviser 
has  some  or  all  of  a  Fimd's  assets 
allocated  to  it  and  is  responsible  for  the 
day-to-day  investment  management  of 
those  assets,  subject  to  the  Fund's 
investment  objectives  and  policies  and 
to  the  Manager's  supervision. 

5.  Each  Fund  currently  has  a  single 
subadviser,  except  for  the  American 
Odyssey  Emerging  Opportimities  Fund, 
which  has  two  subadvisera.  AOF  may 
employ  multiple  subadvisers  for  any 
Fund  in  the  future.  Currently, 
subadvisers'  fees  are  paid  by  the 
Manager  out  of  the  fees  paid  by  a  Fimd 
to  the  Manager  at  rates  negotiated  by  the 
Manager.  The  Manager  pays  each 
subadviser  a  fee  using  a  formula  based 
on  average  daily  net  assets  of  the  Ftmd. 
At  a  special  meeting  held  on  April  23. 
1997,  persons  having  voting  rights  ' 
approved  a  new  Management 
Agreement  between  AOF  and  the 
Manager  that  will  become  effective  only 
if  the  relief  requested  in  the  application 
is  granted.  Under  the  new  Management 
Agreement,  AOF  would  pay  all 
subadvisory  fees  directly,  rather  than 
paying  those  fees  to  the  Manager  (who 
would  then  pay  the  appropriate  fee  to 
each  subadviser),  based  upon  net  essets 


■  Applicants  requMt  that  the  order  •xempi  all 
current  and  future  terie*  of  AOF. 


'  Depending  upon  applicable  law  or  the  terms  of 
the  insurance  contract  or  qualiHed  plan,  the  right 
(o  vote  shares  is  held  by  contract  owners,  insurance 
companies,  plan  participants,  or  plan  trustees 
(collectively,  "panoos  having  voting  righu"). 


allocated  to  the  subadviser.  The  new 
Management  Agreement  would 
authorize  AOF  and  the  Manager  to  enter 
into  new  subadvisory  agreements  at  fee 
rates  different  than  the  current  ones, 
provided  that  any  new  fee  rate  is  less 
than  or  equal  to  a  maximum  fise  rate 
approved  by  persons  having  voting 
rights  with  respect  to  the  applicable 
Fund.  These  maximum  fee  rates  are 
slightly  higher  than  the  fee  rates 
currently  in  effect  in  order  to  provide 
AOF  and  the  Manager  some  flexibility  if 
they  determine  they  can  obtain  superior 
subadvisory  services  by  paying  slightly 
higher  fees. 

6.  Applicants  request  an  exemption  to 
permit  the  Manager  and  AOF  to  enter 
into  and  amend  subadvisory  agreements 
without  approval  by  persons  having 
voting  rights  with  respect  to  the  Funds. 
The  Management  Agreement  between 
the  Manager  and  AOF  would  continue 
to  be  subject  to  the  shareholder  voting 
requirements  of  section  15(a). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
company's  outstanding  voting 
secvuities.  Rule  18f-2  imder  the  Act 
provided  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Applicants  believe  that  imder 
AOF's  manager/subadviser  structure, 
subadvisers  take  the  place  of  individual 
portfolio  managers  in  a  conventional 
fund  context.  Applicants  state  that 
investors  expect  the  Manager  to  select 
and  retain  subadvisers  who  successfully 
meet  the  Fimd's  objectives  and  policies 
and  replace  those  who  do  not. 
Applicants  assert  that  persons  having 
voting  rights  have  determined  to  rely  on 
the  Manager's  ability  to  select,  monitor, 
and  terminate  subadvisers.  Applicants 
contend  that  requiring  shareholder 
approval  of  subadvisers  and 
subadvisory  agreements  would  impose 
costs  on  the  Funds  without  advancing 
shareholder  interests. 

3.  Applicants  will  not  enter  into  or 
amend  any  subadvisory  agreement  that 
would  increase  the  subadvisory  fee 
beyond  the  maximvim  fee  approved  by 
persons  having  voting  rights  with 
respect  to  the  applicable  Fund,  without 
such  agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  persons  having 
voting  rights  with  respect  to  the 
applicable  Fimd. 


4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  seciuity.  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  any  Fund  may  rely  on  the 
order  requested  in  this  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  vote  of  persons 
having  voting  rights  with  respect  to  the 
Fund,  or,  in  the  case  of  a  new  Fund 
whose  prospectus  contains  the 
disclosure  contemplated  by  condition  2 
below,  by  the  sole  initial  shareholders) 
before  offering  shares  of  such  Fund  to 
the  public. 

2.  Any  Fund  relying  on  the  requested 
relief  will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  any  such  Fimd 
vdll  hold  itself  out  to  the  public  as 
emplo)ring  the  "manager/subadviser" 
structure  described  in  the  application. 
The  prospectus  will  prominently 
disclose  that  the  Manager  has  ultimate 
responsibility  to  oversee  the  subadvisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  The  Manager  will  provide 
management  and  administrative 
services  to  AOF  and.  subject  to  the 
review  and  approval  by  the  Board,  will: 
(a)  Set  each  Fund's  overall  investment 
strategies;  (b)  evaluate,  select,  and 
recommend  subadvisers  to  manage  all 
or  a  part  of  a  Fund's  assets;  (c)  allocate 
and,  when  appropriate,  reallocate  each 
Fimd's  assets  among  subadvisers;  (d) 
monitor  and  evaluate  subadviser 
performance;  and  (e)  oversee  subadviser 
compliance  with  the  applicable  Fund's 
investment  objective,  policies,  and 
restrictions. 

4.  A  majority  of  the  Fund's  Board  will 
be  persons  who  are  not  "interested 
persons"  (as  defined  in  section  2(a)(19) 
of  the  Act)  of  AOF  ("Independent 
Directors"),  and  the  nomination  of  new 
or  additional  Independent  Directors  will 
be  placed  within  the  discretion  of  the 
then  existing  Independent  Directors. 

5.  AOF  will  not  enter  into  a 
subadvisory  agreement  with  any 
subadviser  that  is  an  "affiliated  person" 
of  the  Fund  (as  defined  in  section  2(a)(3) 
of  the  Act)  ("Affiliated  Subadviser") 


other  than  by  reason  of  serving  as 
subadviser  to'Sne  or  more  Funds 
without  such  subadvisory  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
persons  having  voting  rights  with 
respect  to  the  applicable  Fund. 

6.  When  a  subadviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Sul»dviser,  the  Board,  including  a 
majority  of  the  Independent  Directors, 
will  make  a  separate  finding,  reflected 
in  the  Board  minutes,  that  such  change 
is  in  the  best  interests  of  the  applicable 
Fund  and  persons  having  voting  rights 
with  respect  to  that  Fund  and  that  such 
change  does  not  involve  a  conflict  of 
interest  from  which  the  Manager  or  the 
Affiliated  Subadviser  derives 
inappropriate  advantage. 

7.  No  director,  trustee,  or  officer  of 
AOF  or  the  Manager  will  own  directly 
or  indirectly  (other  than  through  a 
pooled  investment  vehicle  that  is  not 
controlled  by  any  such  director,  trustee, 
or  officer)  any  interest  in  a  subadviser 
except  for  ownership  of  (a)  interests  in 
the  Manager  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common    ^ 
control  with  the  Manager,  or  (b)  less 
than  1%  of  the  outstanding  securities  of 
any  class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 
subvadviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  subadviser. 

8.  Within  90  days  of  the  hiring  of  any 
new  subadviser,  the  Manager  will 
furnish  person  having  voting  rights  with 
respect  to  the  appropriate  Fund  with  all 
information  about  the  new  subadviser  or 
subadvisory  agreement  that  would  be 
included  in  a  proxy  statement.  Such 
information  will  include  any  changes 
caused  by  the  addition  of  a  new 
subadviser.  To  meet  this  condition,  the 
Manager  will  provide  persons  having 
voting  rights  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-3008  Filed  2-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

{RaiMM  Na  35-26822] 

Rlings  Under  the  Put)lic  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAcr*) 

February  2. 1998. 

Notice  is  hereby  given  that  the 
following  flling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  20.  1998.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certiHcate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Ameren  Corporation,  et  al.  (70-9133) 

Ameren  Corporation  ("Ameren").  a 
recently  formed  public  utility  holding 
company  that  will  register  under  the 
Act,  its  service  company,  Ameren 
Services  Company  ("AMS"),  a  public 
utility  subsidiary.  Union  Electric 
Company  ("UE").  and  its  subsidiary. 
Union  Electric  Development  Company 
("UEIXi:"),  each  of  which  is  located  at 
1901  Chouteau  Avenue,  St.  Louis, 
Missouri  63103;  a  second  public  utility 
company.  Central  Illinois  Public  Service 
Company  ("OPS")  and  CIPSCO 
Investment  Company  ("CIC").  each 
located  at  607  East  Adams,  Springfield, 
Illinois  62739:  and  a  third  public  utility 
company.  Electric  Energy  Incorporated 
("EH"),  2100  Portland  Road,  |oppa, 
Illinois  62953.  ("Applicants")  have  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a),  10, 12(b)  and  12(c) 


of  the  Act  and  rules  42,  43,  45  and  54 
thereunder. 

By  order  dated  December  30, 1997 
(HCAR  No.  26809),  the  Commission 
authorized  Ameren,  under  section 
9(a)(2)  of  the  Act  to  acquire  all  of  the 
outstanding  securities  of  CIPS  and  UE, 
and  related  transactions.  ("Merger 
Order").  After  consummation  of  the 
merger  transactions,  Ameren  will 
register  as  a  holding  company  under  the 
Act.  UE,  OPS  and  EEI  are  hereafter 
referred  to  collectively  as  "Utility 
Subsidiaries."  AMS,  UEDC  and  QC  are 
hereafter  referred  to  collectively  as 
"Non-Utility  Subsidiaries."  Non-Utility 
Subsidiaries  together  with  Utility 
Subsidiaries  are  "Subsidiaries." 

As  described  more  fully  below,  the 
Applicants  seek  authority,  through 
January  31,  2003  ("Authorization 
Period"),  for:  (1)  Ameren  to  issue 
common  stock,  debt,  and  other 
securities;  (2)  the  Utility  Subsidiaries  to 
issue  capital  stock  and  debt  securities, 
including  short-term  debt,  and  interest 
rate  swaps;  (3)  intrasystem  financing 
among  Ameren  and  its  Non-Utility 
Subsidiaries,  including  the  ability  to 
issue  guarantees;  and  (4)  the 
Subsidiaries  to  alter  their  capital  stock. 

The  following  general  terras  will  be 
applicable  to  the  financing  transactions 
for  which  authority  is  sought:  (1)  The 
effective  cost  of  money  on  short-term 
debt  financings  and  credit  lines  may  not 
exceed  300  basis  points  over  the  six- 
month  London  Interbank  Offiered  Rate; 
(2)  the  effiective  cost  of  money  on 
preferred  stock  and  other  fixed  income 
oriented  securities,  when  issued,  may 
not  exceed  500  basis  points  over  the 
interest  rate  on  30-year  U.S.  Treasury 
securities;  and  (3)  issuance  expenses  in 
connection  with  any  non-competitive 
offerings  of  securities,  including  any 
underwriting  fees,  commission  or  other 
similar  compensation,  will  not  exceed 
5%  of  the  principal  or  total  amount  of 
the  securities  being  issued.  Ameren 
represents  that  at  all  times  during  the 
Authorization  Period  its  common  equity 
will  be  at  least  30%  of  its  consolidated 
capitalization. 

The  proceeds  finm  the  financings  will 
be  used  for  general  and  corporate 
purposes,  including:  (1)  Capital 
expenditures  of  Ameren  or  its 
Subsidiaries;  (2)  the  repayment, 
redemption,  refunding  or  purchase  of 
debt  and  capital  stock  of  Ameren  or  its 
Subsidiaries  without  the  need  for  prior 
Commission  approval;  (3)  working 
capital  requirements  and  capital 
spending  of  the  Ameren  system;  and  (4) 
other  lawful  general  purposes. 


1.  Ameren  External  Financings 

Ameren  may  obtain  funds  externally 
through  sales  of  common  stock  and/or 
debt  financing,  including  commercial 
paper  sales. 

a.  Common  Stock 

In  the  Merger  Order,  the  Commission 
authorized  Ameren  to  issue  137,215,462 
shares  of  common  stock  in  exchange  for 
all  outstanding  shares  of  UE  and 
CIPSCO.  In  addition,  Ameren  was 
authorized  to  issue  and/or  acquire  up  to 
15  million  shares  of  Ameren  common 
stock  in  open  market  transactions  over 
the  period  ending  December  30,  2003, 
for  purposes  of  Ameren 's  proposed 
benefit  and  dividend  reinvestment  plan 
and  certain  employee  benefit  plans  of 
UE,  OPS  and  Ameren  Services  that  will 
use  Ameren  common  stock. 

Ameren  requests  authority  to  issue  up 
to  15  million  additional  shares  of 
Ameren  conomon  stock  for  general 
corporate  purposes  other  than  for  use  in 
the  DRIP  or  the  benefit  plans  described 
in  the  Merger  Order. 

Common  stock  financing  may  be 
issued  and  sold  pursuant  to 
underwriting  agreements  of  a  type 
generally  standard  in  the  industiy. 
Public  distributions  may  be  made 
pursuant  to  private  negotiation  with 
underwriters,  dealers  or  agents  or 
efi'ected  through  competitive  bidding 
among  underwriters.  In  addition,  sales 
may  be  made  through  private 
placements  or  other  nonpublic  ofiierings 
to  one  or  more  persons.  Securities  may 
be  sold  through  underwriters  or  dealers, 
through  agents,  directly  to  a  limited 
number  of  purchasers  (or  to  trusts 
established  for  their  benefit)  and  other 
shareholders  through  Ameren  Stock 
Plans. 

b.  Indebtedness 

Ameren  proposes,  through  the 
Authorization  Period,  to  issue 
commercial  paper  and/or  other  shoit- 
term  debt  aggregating  not  more  than 
$300  million  outstanding  at  any  one 
time  to  be  used  for  general  corporate 
purposes. 

Ameren  may  sell  commercial  paper, 
from  time  to  time,  in  established 
domestic  paper  markets.  Such 
conunercial  paper  would  be  sold  to 
dealers  at  the  discount  rate  per  annum 
prevailing  at  the  date  of  issuance  from 
commercial  paper  of  comparable  quality 
and  maturities  sold  to  commercial  paper 
dealers  generally.  It  is  expected  that  the 
dealers  acquiring  commercial  paper 
fii3m  Ameren  will  reoffer  such  paper  at 
a  discount  to  corporate,  institutional 
investors  such  as  commercial  banks, 
insurance  companies,  pension  funds. 
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investment  trusts  foundations,  colleges 
and  universities,  finance  companies  and 
nonfinancial  corporations. 

Ameren  proposes  to  establish  back-up 
bank  lines  in  an  aggregate  principal 
amoimt  not  to  exceed  the  amount  of 
authorized  commercial  paper.  In 
addition,  Ameren  may  enter  into  credit 
agreements  or  other  borrowing  facilities 
with  commercial  banks,  trust  companies 
or  other  lenders  providing  for  revolving 
credit  or  term  loans  during  commitment 
periods  not  longer  than  the 
Authorization  Period.  The  proceeds  of. 
such  borrowings  will  be  used  for  general 
corporate  purposes. 

2.  Utility  Subsidiary  External 
Financings 

The  Utility  Subsidiaries  request 
authorization  to  engage  in  certain 
external  financings  which  are  outside 
the  scope  of  the  rule  52  exemption  for 
finandi^s  of  utility  companies  and  for 
interest  rate  swaps. 

a.  Commercial  Paper 

The  Utility  Subsidiaries  propose  to 
issue  commercial  paper,  through  the 
Authorization  Period,  up  to  the 
following  aggregate  amoimts:  UE — $575 
million;  CIPS-^125  million;  and  EEI— 
$60  million. 

The  Utility  Subsidiaries  may  maintain 
back-up  lines  of  credit  in  an  aggregate 
principal  amount  not  to  exceed  the 
amount  of  authorized  commercial 
paper.  Borromngs  pursuant  to 
commercial  paper  and  related  credit 
lines  will  not  exceed  $575  million  for 
UE.  $125  million  for  OPS  or  $60 
million  for  EEI  to  be  outstanding  at  any 
one  time. 

b.  Credit  Lines 

The  Utility  Subsidiaries  propose  to 
establish  credit  lines  and  issue  notes, 
through  the  Authorization  Period,  up  to 
the  aggregate  amounts  of  $425  million 
for  UE,  $125  million  for  OPS,  and  $35 
million  for  EEI.  Proceeds  from  these 
borrowings  will  be  used  for  general 
corporate  purposes  in  addition  to  credit 
lines  to  support  commercial  paper  as 
described  in  subsection  (a)  above. 

c  Interest  Rate  Swaps 

The  Utility  Subsidiaries  propose  to 
enter  into,  perform,  purchase  and  sell 
financial  instruments  intended  to 
manage  the  volatility  of  interest  rates, 
including  but  not  limited  to  interest  rate 
swaps,  caps,  floors,  collars  and  forward 
agreements  or  any  other  similar 
agreements  to  the  extent  the  same  are 
not  exempt  under  rule  52.  Each  Utility 
Subsidiary  may  employ  interest  rate 
swaps  as  a  means  of  managing  risk 


associated  with  any  of  its  issued 
outstanding  debt. 

The  Utility  Subsidiaries  request 
authorization  to  make  and  continue  use 
of  financial  hedging  instruments  in 
connection  with  natural  gas 
prociu^ment  and  other  utility 
operations.  The  Utility  Subsidiaries  will 
not  engage  in  speculative  transactions. 

3.  Intrasystem  Financings  for  Non- 
Utility  Subsidiaries 

a.  Guarantees 

Ameren  proposes  to  obtain  letters  of 
credits,  enter  into  expense  agreements 
or  otherwise  provide  credit  support 
with  respect  to  the  obligations  of  its 
Non-Utility  Subsidiaries  as  may  be 
appropriate  to  enable  such  system 
companies  to  carry  on  in  the  ordinary 
course  of  their  respective  businesses,  in 
an  aggregate  principal  amount  not  to 
exceed  $300  million  outstanding  at  any 
one  time.  Such  credit  support  may  be  in 
the  form  of  committed  bank  lines  of 
credit. 

In  addition,  authority  is  requested  for 
the  Non-Utility  Subsicfiaries  to  enter 
into  arrangements  with  each  other 
similar  to  that  described  with  respect  to 
Ameren  above,  in  an  aggregate  principal 
amount  not  to  exceed  $50  miUion 
outstanding  at  any  one  time,  except  to 
the  extent  that  the  same  are  exempt 
pursuant  to  rule  45. 

4.  Changes  in  Capital  Stock  of 
Subsidiaries 

The  pwrtion  of  an  individual 
Subsidiary's  aggregate  financing  to  be 
affected  through  the  sale  of  stock  to 
Ameren  or  other  immediate  parent 
company  during  the  Authorization 
Period  cannot  be  ascertained  at  this 
time.  It  may  happen  that  the  proposed 
sale  of  capital  stock  may  in  some  cases 
exceed  the  then  authorized  capital  stock 
of  such  Subsidiary.  In  addition,  the 
Subsidiary  may  choose  to  use  other 
forms  of  capital  stock.  As  needed  to 
accommodate  the  proposed  transactions 
and  to  provide  for  future  issues,  request 
is  made  for  authority  to  increase  the 
amount  or  change  the  terms  of  any  such 
Subsidiary's  authorized  capital  stock 
capitalization  by  an  amount  deemed 
appropriate  by  Ameren  or  other 
immediate  parent  company  in  the 
instant  case.  A  Subsidiary  would  be  able 
to  change  the  par  value,  or  change 
between  par  and  no-par  stock,  without 
additional  Commission  approval. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-3007  Filed  2-5-9«;  8:45  am] 

■aUNO  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaaaa  Na  10-23016;  FNa  No.  812-10660] 

Security  Banefit  Lifa  insuranca 
Company,  at  al.;  Notica  of  Application 

January  30. 1998. 

AQBCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTKM:  Notice  of  application  for  order 
pursuant  to  sections  17(b)  and  26(b)  of 
the  Investment  Company  Act  of  1940 
("1940  Act"). 

SUMMARY  Of  APPUCATKM:  Applicants 
seeks  an  order  approving  the 
substitution  of  shares  of  the  Prime  ^ 
Obligations  Series  of  the  Parkstone 
Advantage  Fund  (the  "Trust")  for  shares 
of  Series  C  of  SBL  Fund.  Thereafter. 
Series  C  of  SBL  Fund,  together  with 
other  series  of  the  Trust,  SBL  Fund  and 
Liberty  Variable  Investment  Trust  will 
continue  to  serve  as  the  eligible  funding 
vehicles  for  individual  deferred  variable 
annuity  contracts  ("Contracts")  offered 
by  Security  Benefit  Life  Insurance 
Company  (the  "Company")  for  which 
the  Parkstone  Variable  Annuity  Account 
of  Security  Benefit  Life  Insurance 
Company  serves  as  the  funding 
mediuon. 

APPLICANTS:  Security  Benefit  Life 
Insiuance  Company  and  Parkstone 
Variable  Annuity  Account  of  Security 
Benefit  Life  Insurance  Company  (the 
"Account"). 

nUNQ  date:  The  application  was  filed 
on  October  30, 1997  and  amended  and 
restated  on  January  8, 1998. 

HEAMNQ  OR  NOTIFICATION  OF  HEARMG:  An 

order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  regarding  this  appUcation  by 
writing  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  in  person  or 
by  maiL  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  EST  on  February  24, 1998,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  who  wish  to  be 
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notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 

ADDRESSES:  Secretary.  U.S.  Securities 
and  Exchange  Commission:  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicants:  Security  Benefit  Life 
Insurance  Company,  700  S.W.  Harrison 
Street,  Topeka,  Kansas  66636-0001. 
Copies  to  Jeffrey  S.  Puretz,  Esq.,  Dechert 
Price  k  Rhoads,  1500  K  Street,  N.W., 
Suite  500.  Washington.  D.C  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Olson.  Attorney  or  Kevin  M. 
Kirchoff,  Branch  Chief.  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  202-942- 
0670. 

SUPPLEMBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission.  450  Fifth  Street.  N.W. 
Washington.  D.C.  20549  (202-942- 
8090). 

Applicants'  Representations 

1.  The  Company  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  the  state  of  Kansas  on  February 
22,  1892.  The  Company  became  a 
mutual  life  insurance  company  under 
its  current  name  on  January  2, 1950.  The 
Company  offers  variable  annuities  and 
variable  life  insurance  and  is  authorized 
to  do  business  in  the  District  of 
Columbia  and  all  states  except  New 
York. 

2.  The  Account  is  a  segregated  asset 
account  of  the  Company.  The  Account 
was  established  by  the  Company  on 
February  22.  1993.  pursaunt  to  the 
provisions  of  the  insurance  laws  of  the 
state  of  Kansas.  The  Account  is  a 
registered  unit  investment  trust  that  is 
currently  divided  into  twelve  sub- 
accounts or  divisions  ("sub-account") 
that  correspond  to  five  series  of  the 
Trust,  including  the  Prime  Obligations 
Series,  four  series  of  the  SBL  Fund  and 
three  series  of  the  Liberty  Variable 
Investment  Trust  (the  "Liberty  Trust"). 
The  Account  serves  as  the  funding 
medium  for  the  Contracts. 


3.  The  Contracts  are  individual 
flexible  purchase  payment  deferred 
variable  annuity  contracts.  The 
Contracts  provide  for  the  accumulation 
of  values  on  a  variable  basis,  a  fixed 
basis,  or  both,  during  the  accumulation 
period  and  provide  several  options  for 
annuity  payments  on  a  variable  basis,  a 
fixed  basis,  or  both.  The  Contracts  are 
eligible  for  purchase  as  individual  non- 
tax qualified  retirement  plans.  The 
Contracts  are  also  eligible  for  purchase 
in  connection  with  retirement  plans 
qualified  under  Section  401,  403(b), 
408,  or  457  of  the  Internal  Revenue 
Code  of  1986.  The  Contracts  provide  for 
investment  in,  among  other  options,  the 
Prime  Obligations  Series  sub-account  of 
the  Account,  which  invests  in  the  Prime 
Obligations  Series  of  the  Trust.  Other 
series  of  the  Trust  and  certain  series  of 
the  SBL  Fund  and  the  Liberty  Trust  are 
offered  as  investment  options  under  the 
Contracts. 

4.  The  Trust  filed  its  initial 
registration  statement  on  July  6, 1993. 
The  Trust  is  a  Massachusetts  business 
trust  registered  as  a  series  type  open-end 
management  investment  company.  The 
Trust  currently  consists  of  5  series 
("Series"),  including  the  Prime 
Obligations  Series  ("Prime  Obligations 
Series").  The  investment  management  of 
the  Trust  is  First  of  America  Investment 
Corporation  ("FAIC"),  a  wholly-owned 
subsidiary  of  FOA-Micbigan,  which  is  a 
wholly-owned  subsidiary  of  First  of 
America  Bank  Corporation. 

5.  SBL  Fund  (the  "Fund")  is  a  Kansas 
corporation  that  was  organized  on  May 
26, 1977,  to  serve  as  the  investment 
vehicle  for  certain  of  the  Company's 
variable  annuity  and  variable  life 
separate  accounts.  The  Fund  filed  its 
initial  registration  statement  in  1977. 
Series  C  of  the  Fund  ("Series  C") 
commenced  operations  in  1977.  The 
investment  manager  of  the  Fund  is 
Security  Management  Company  LLC,  a 
wholly  owned  subsidiary  of  the 
Company.  Series  C  is  currently  available 
under  variable  annuity  and  variable  life 
insurance  contracts  offend  by  the 
Company,  including  the  Contracts. 

6.  The  Company  on  its  own  behalf 
and  on  behalf  of  the  Account  proposes 
to  effect  a  substitution  of  shares  of 


Series  C  for  all  shares  of  the  Prime 
Obligations  Series  attributable  to  the 
Contracts  (the  "Substitution").  The 
Company  believes  that  it  is  in  the  best 
interests  of  owners  of  the  Contracts 
("Owners")  to  substitute  shares  of  Series 
C  for  shares  of  the  Prime  Obligations 
Series.  The  Company  will  pay  all 
expenses  and  transaction  costs  of  the 
Substitution,  including  any  applicable 
brokerage  commissions.  The  Company 
states  that  it  has  amended  the 
prospectus  for  the  Account  in  order  to 
provide  Owners  with  information 
concerning  the  proposed  Substitution. 

7.  The  Company  states  that  the  overall 
investment  objectives  of  the  Prime 
Obligations  Series  and  Series  C  are 
sufficiently  similar  to  be  appropriate  for 
substitution.  The  Prime  Obligations 
Series  seeks  current  income  with 
liquidity  and  staljility  of  principal. 
Series  C  seelw  a  high  level  of  current 
income  consistent  with  preservation  of 
capital.  Applicants  state  that  the  Prime 
Obligations  Series  and  Series  C  share 
the  primary  objective  of  seeking  current 
income  and  both  funds  are  money 
market  series  managed  in  accordance 
with  Rule  2a-7  under  the  1940  Act.  The 
Prime  Obligations  Series  seeks  to 
maintain  a  stable  net  asset  value  of 
$1.00  per  share.  The  Company  states 
that  although  Series  C  does  not  seek  to 
maintain  a  stable  net  asset  value,  the 
funds  have  similar  investment 
objectives,  and  therefore  Substitution  is 
appropriate  because  Series  C  is 
sufficiently  similar  to  the  Prime 
Obligations  Series. 

8.  Apphcants  state  that  the  Prime 
Obligations  Series  has  not  generated  the 
interest  that  was  anticipated  at  the  time 
of  its  creation.  During  the  period  of 
almost  four  years  from  the 
commencement  of  operations  of  the 
Prime  Obligations  Series  to  June  30. 
1997,  net  assets  have  grown  to 
$3,427,772.  Net  assets  for  Series  C  as  of 
June  30. 1997  were  $138,375,916.  The 
following  table  sets  forth  net  assets  for 
the  Prime  Obligation  Series  and  Series 
C  for  the  years  ending  December  31, 
1994,  December  31, 1995  and  December 
31, 1996.  Net  assets  for  each  fund  as  of 
June  30, 1997  are  also  included. 


Net  Assets 

Fund 

June  30.  1997 

Dec.  31,  1996 

Dec.  31,  1995 

Dec.  31, 1994 

?""»«  Oh^KMtKXlS     

. 

$3,427,772 
138,375,916 

$3,579,203 
128,672,113 

$2,944,914 
105,435,680 

$2,204,277 

Senes  C  .' - 

118.668,327 

9.  Applicants  state  that  at  all  times  since  inception,  the  assets  of  the  Prime  Obligations  Series  have  been  relatively 
small.  Applicants  submit  that  the  Prime  Obligations  Series  has  not  generated  a  sufficient  level  of  assets  to  be  a  viable 
mutual  fund  portfolio.  Applicants  state  that  the  Prime  Obligations  Series  has  had  relatively  high  expense  ratios  and 
that  the  exf>enses  for  Series  C  are  lower  than  the  Prime  Obligations  Series.  Applicants  state  that  Owners  will  not 
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be  exposed  to  higher  expenses  following  the  Substitiition  of  Series  C  for  the  Prime  Obligation  Series  and  in  £act  will 
benefit  firom  lower  expense  ratios.  The  following  table  sets  forth  expense  information  for  the  two  funds. 


Annual  Total  Expenses 

[As  a  percentage  of  average  net  assets] 


Fund 

Total  ex- 
penses for 
6  monttis 
ended  June 
30,1997 

Total  expenses  for  fiscal  year  ended 
Dec.  31 

1996 

1995 

1994 

Prime  Ot>Haatk>ns  Series - 

•1.97 
•58 

1.01 
.58 

1.64 
.60 

1.90 

Series  C ~ - 

.61 

•Annualized. 

10.  Applicants  state  that  the  Company  has  also  considered  the  comparative  investment  performance  of  the  Prime 
Obligations  Series  and  Series  C.  Applicants  submit  that  the  performance  of  Series  C  has  been  similar  or  superior  to 
the  investment  performance  of  the  Prime  Obligations  Series.  The  total  returns  for  each  fund  for  the  six  month  period 
ended  June  30,  1997,  and  the  fiscal  year  ended  December  31,  1996,  were  as  follows: 

Total  Return 

(In  percent] 


Fund 


Six  months 

ended  June 

30,  1997 


Year  ended 

Dec.  31. 

1996** 


Prime  Obligations 
Series  C  


*1.75 
•2.5 


4.46 
5.10 


•  l^t  annualized. 

••As  set  fortti  In  tt>e  Tnjsfs  prospectus,  dated  April  30.  1997,  and  the  Fund's  prospectus,  dated  October  15,  1997. 


11.  Applicants  state  that  the  . 
Substitution  will  occur  as  soon  as 
practicable  following  the  issuance  of  the 
order  requested  by  Applicants. 
Approximately  thirty  days  before  the 
Substitution,  the  Company  will  send  to 
Owners  written  notice  of  the 
Substitution  (the  "Notice")  stating  that 
shares  of  Prime  Obligations  Series  will 
be  eliminated  and  that  the  shares  of 
Series  C  of  the  Fund  will  be  substituted. 
The  Company  will  refer  in  such  mailing 
to  the  recent  mailing  to  Owners  of  the 
prospectus  for  the  Account,  which 
describes  the  Substitution  and  the 
prospectuses  for  the  underlying  mutual 
funds.  The  Company  will  also  state  that 
such  prospectuses  may  be  obtained  at 
no  cost  by  calling  the  Company's  toll 
free  customer  service  line. 

12.  Applicants  state  that  Owners  will 
be  advised  in  the  Notice  that  for  a 
period  of  thirty  days  from  the  mailing  of 
the  Notice,  Owners  may  transfer  all 
assets  to  any  other  available  sub- 
account, without  limitation  and  without 
charge.  The  30  day  period  from  the 
mailing  of  the  Notice  is  herein  referred 
to  as  the  "Free  Transfer  Period."  The 
prospectus  for  the  Account  states  that 
the  first  12  transfers  in  any  calendar 
year  are  without  charge,  and  additional 
transfers  are  subject  to  a  charge  of  $25. 
The  Notice  will  also  provide  that  a 
transfer  from  the  Account  during  the 
Free  Transfer  Period  will  be  without 


charge  and  will  not  count  as  one  of  the 
12  transfers  that  may  be  made  without 
charge.  Following  the  Substitution, 
Owners  will  be  afforded  the  same 
contract  rights  with  regard  to  amounts 
invested  under  the  Contracts,  as  they 
currently  have. 

13.  The  Company  added  to  the 
Account  seven  new  investment  options, 
including  Series  C,  which  became 
available  December  1, 1997.  New  sub- 
accounts have  become  investment 
options  under  the  Contracts,  including 
one  that  invests  in  Series  C. 
Immediately  following  the  Substitution, 
Applicants  state  that  the  Company  will 
treat,  as  a  single  sub-account  of  the 
Account,  the  sub-account  invested  in 
Prime  Obligations  Series  and  the  sub- 
account investing  in  Series  C.  The 
Company  will  reflect  this  treatment  in 
disclosure  documents  for  the  Account, 
the  financial  statements  of  the  Account, 
and  the  Form  N-SAR  annual  report 
filed  by  the  Account. 

14.  Applicants  state  that  the  Company 
will  redeem  entirely  for  cash  all  the 
shares  of  Prime  Obligations  Series  it 
currently  hold  on  behalf  of  Prime 
Obligations  Series  sub-account  of  the 
Account  at  the  close  of  business  on  the 
date  selected  for  the  Substitution.  All 
shares  of  the  Prime  Obligations  Series 
held  by  the  Prime  Obligations  Series 
sub-account  of  the  Account  are 
attributable  to  Owners.  The  Company 


on  behalf  of  the  Prime  Obligations 
Series  sub-account  of  the  Account  will 
simultaneously  place  a  redemption 
request  with  the  Prime  Obligations 
Series  and  a  purchase  order  with  Series 
C  of  the  Fund  so  that  the  purchase  will 
be  for  the  exact  amount  of  the 
redemption  proceeds.  Applicants  note 
that  the  Prime  Obligations  Series  of  the 
Trust  will  process  the  redemption 
request,  and  Series  C  of  the  Fund  will 
process  the  purchase  order,  at  prices 
based  on  the  current  net  asset  value  per 
share  next  computed  after  receipt  of  the 
redemption  request  and  purchase  order 
and.  therefore,  in  a  manner  consistent 
with  Rule  22c-l  under  the  1940  Act.  At 
all  times,  monies  attributable  to  Owners 
currently  invested  in  the  Prime 
Obligations  Series  will  be  fully  invested. 
The  full  net  asset  value  of  redeemed 
shares  held  by  Prime  Obligations  Series 
sub-account  of  the  Account  will  be 
reflected  in  the  Owners'  accumulation 
unit  value  following  the  Substitution. 
The  Company  will  assume  all 
transaction  costs  and  expenses  relating 
to  the  Substitution,  including  any  direct 
or  indirect  costs  of  liquidating  the  assets 
of  the  Prime  Obligations  Series  so  that 
the  full  net  asset  value  of  redeemed 
shares  of  the  Prime  Obligations  Series 
will  be  reflected  in  the  Owner's 
accumulation  units  following  the 
Substitution. 
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Applicant'*  Legal  Analysis  and 
Conclusions 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "Ult 
shall  be  unlawful  for  any  defKMitor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approves  such  substitution." 
Section  26(b)  of  the  1940  Act  also 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  substitution  of  Series 
C  for  the  Prime  Obligations  Series. 

3.  Applicants  submit  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(b)  is  designed  to  prevent. 
Applicants  assert  that  the  Substitution 
is  an  appropriate  solution  to  the  limited 
Owner  interest  or  investment  in  the 
Prime  Obligations  Series,  which  is 
currently,  and  in  the  future  may  be 
expected  to  be.  of  insufRcient  size  to 
promote  consistent  investment 
performance  or  to  reduce  operating 
expenses. 

4.  Applicants  submit  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  intended  to  guard  against  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reasons: 

(a)  the  Substitution  is  of  shares  of  Series  C, 
the  objectives,  polices,  and  restrictions  of 
which  are  sufficiently  similar  to  the 
objectives  of  the  Prime  Obligations  Series: 

(b)  if  an  Owner  so  requests,  during  the  Free 
Transfer  Period,  assets  will  be  reallocated  for 
investment  in  any  other  available  sub- 
account of  the  Account.  The  Free  Transfsr 
Period  is  sufficient  time  for  Owners  to 
consider  the  Substitution: 

(c)  the  Substitution  will,  in  all  cases,  be  at 
net  asset  value  of  there  respective  shares, 
without  the  imposition  of  any  transfer  or 
similar  charge; 

(d)  the  Company  has  undertaken  to  assume 
the  expenses  and  transaction  costs,  including 
among  others,  legal  and  accounting  flees  and 
any  brokerage  commissions,  relating  to  the 
Substitution  in  a  manner  that  attributes  all 
transaction  costs  to  the  Company; 

(e)  the  Substitution  in  no  way  will  alter  the 
insurance  benefits  to  Owners  or  the 
contractual  obligations  of  the  Company; 

(0  the  Substitution  in  no  way  will  later  the 
tax  benefits  to  Owners  and  the  Company  has 


determined  that  the  Substitution  «riU  not 
give  rise  to  any  tax  consequences  to  Oivners; 

Ig)  Owners  may  choose  simply  to  «vithdraw 
amounts  credited  to  them  following  the 
Substitution  under  the  conditions  mat 
currently  exists;  and 

(h)  the  Substitution  is  expected  to  confer 
certain  modest  economic  beneRts  to  Owners 
by  virtue  of  the  enhanced  asset  size  of  Series 
C 

Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  such  persons  from 
purchasing  any  security  or  other 
property  form  such  registered 
investment  company.  Immediately    ' 
following  the  Sulwtitution,  the 
Company  will  treat  as  a  single  sub- 
account of  the  Accoimt,  the  sub- 
accounts investing  in  shares  of  Series  C 
and  the  Prime  Obligations  Series. 
Applicants  state  that  the  Company 
could  be  said  to  be  transferring  until 
values  between  sub-accounts  and  that 
the  transfer  of  unit  values  could  be 
construed  as  purchase  and  sale 
transactions  between  sub-accounts  that 
are  affiliated  persons.  The  sub-account 
investing  in  Series  C  could  be  viewed  as 
selling  shares  of  Series  C  to  the  sub- 
account investing  in  the  Prime 
Obligations  Series,  in  return  for  units  of 
that  sub-account.  Conversely. 
Applicants  submit  that  it  could  be  said 
that  the  sub-account  investing  in  the 
Prime  Obligations  Series  was 
purchasing  shares  of  Series  C. 
Applicants  state  that  since  the  sale  and 
purchase  transactions  between  sub- 
accounts could  be  construed  as 
transactions  with  in  the  scope  of 
Sections  17(a)(1)  and  17(a)(2)  of  the 
1940  Act.  the  Substitution  requires  an 
exemption  from  Section  17(a)  of  the 
1940  Act,  pursuant  to  Section  17(b)  of 
the  1940  Act. 

Section  17(b)  of  the  1940  Act  provides 
that  the  Commission  may  grant  an  order 
exempting  transactions  prohibited  by 
Section  17(a)  of  the  1940  Act  upon 
application  if  evidence  establishes  that 

(a)  the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  foir  and  do  not 
involve  over-reaching  on  the  part  of  any 
person  concerned; 

(b)  the  proposed  transaction  is  consistent 
with  the  investment  policy  of  each  registered 
investment  company  concerned,  as  recited  in 
its  registration  statement  and  reports  file 
under  the  1940  Act;  and 

(c)  the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  1940  Act. 

7.  Applicants  submit  that  the  terms  of 
the  proposed  transactions,  as  described 


in  the  Application:  (a)  Are  reasonable 
and  fair,  including  the  consideration  to 
be  paid  and  received;  (b)  do  not  involve 
over-reaching;  (c)  are  consisting  with 
the  policies  of  Series  C  of  the  Fund  and 
the  Prime  Obligations  Series  of  the 
Trust;  and  (d)  are  consistent  with  the 
general  purposes  of  the  1940  Act. 

8.  Applicants  anticipate  that  existing 
Owners  will  benefit  from  the 
Substitution.  The  transactions  effecting 
the  Substitution  including  the 
redemption  of  the  shares  of  the  Prime 
Obligations  Series  and  the  purchase  of 
shares  of  Series  C  will  be  enected  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 
Owner  interests,  economically,  will  not 
differ  in  any  measurable  way  form  such 
interests  immediately  prior  to  the 
Substitution.  Therefore.  Applicants 
assert  that  the  consideration  to  be 
received  and  paid  is  reasonable  and  fair. 
In  addition,  the  Company  believes, 
based  on  its  review  of  eipsting  federal 
income  tax  laws  and  regulations  and 
advice  of  coimsel.  that  the  Substitution 
will  not  give  rise  to  any  taxable  income 
for  Owners. 

9.  Applicants  state  that  the 
Substitution  is  consistent  with  the 
general  purposes  of  the  1940  Act.  as 
enunciated  in  the  Findings  and 
Declaration  of  Policy  in  Section  1  of  the 
1940  Act.  Applicants  state  that  the 
proposed  transactions  do  not  present 
any  of  the  issues  or  abuses  that  the  1940 
Act  is  designed  to  prevent.  Owners  will 
be  fully  informed  of  the  terms  of  the 
Substitution  through  the  Notice  and  will 
have  an  opportimity  to  reallocate 
investments  during  the  Free  Transfer 
Period. 

10.  Applicants  further  represent  that 
the  transactions  that  may  be  deemed  to 
be  within  the  scope  of  Section  1 7(a) 
have  been  the  subject  of  Commission 
review  in  the  context  of  reorganizations 
of  separate  accounts  from  management 
separate  accounts  to  unit  investment 
separate  accounts  and  the  transfer  of 
assets  to  an  underlying  fund.  Applicants 
state  that  the  terms  and  conditions  of 
the  transfer  of  assets  entailed  in  the 
Substitution  are  consistent  with  such 
precedent  and  the  precedent  under 
Section  26(b). 

11.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  transactions 
prohibited  by  Section  17(a)  or  the  1940 
Act  upon  application,  subject  to  certain 
conditions. 

12.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  17(b) 
granting  exemptive  relief  from  the 
provisions  of  Section  1 7(a)  in 
connection  with  any  aspects  of  the 
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Substitution  that  may  be  deemed 
prohibited  by  Section  17(a). 

13.  Applicants  represent  that  the 
Substitution  meets  all  of  the 
requirements  of  Section  17(b)  of  the 
1940  Act  and  that  an  order  should  be 
granted  exempting  the  Substitution  from 
the  provisions  of  Section  17(a),  to  the 
extent  requested. 

Conclusion 

For  the  reasons  stunmarized  above, 
Applicants  submit  that  the  proposed 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and  the 
provisions  for  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  9B-2936  Filed  2-5-98;  8:45  am] 

BHAJNS  OOOe  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  bold  the  following  meetings  during 
the  week  of  February  9, 1998. 

An. open  meeting  will  be  held  on 
Tuesday,  February  10, 1998,  at  10:00 
a.m.  A  closed  meeting  will  be  held  on 
Tuesday,  February  10, 1998,  following 
the  10:00  a.m.  open  meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Conmiission.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 

February  10, 1998.  at  10:00  a.m.,  will 
be: 

1.  The  Conunission  will  hear  oral 
argument  on  an  appeal  by  L.C.  Wegard 
&  Co..  Inc..  a  registered  broker-dealer, 
and  Leonard  B.  Greer,  the  firm's 


president,  from  an  administrative  law 
judge's  initial  decision. 
FOR  FURTHER  INFORMATKW  CONTACT: 
William  S.  Stem  at  (202)  942-0949. 

2.  The  Commission  will  consider 
whether  to  issue  a  release  adopting 
amendments  to  Regulation  S.  The 
amendments  are  designed  to  stop 
abusive  practices  in  coimection  with 
offerings  of  equity  securities 
purportedly  made  in  reliance  on 
Regulation  S. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felica  H.  Kimg,  Division  of  Corporation 
Finance,  at  (202)  942-2990. 

3.  The  Commission  will  consider 
whether  to  propose  amendments  to 
Rules  15c2-ll  and  17a-4  under  the 
Securities  Exchange  Act  of  1934.  The 
proposed  amendments  to  Rule  15c2-ll 
would  require  all  broker-dealers  to:  (a) 
obtain  and  review  enhance  information 
about  the  issuer  when  they  first  publish 
or  resume  publishing  a  quotation  for  a 
covered  security;  (b)  document  that 
review;  (c)  update  the  issuer 
information  annually  if  they  publish 
priced  quotations;  and  (d)  make  the 
information  available  to  other  persons 
upon  request.  The  proposed  amendment 
to  Rule  17a-4  would  incorporate  the 
record  retention  requirements  currently 
contained  in  Rule  15c2-ll. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Reed,  Division  of  Market 
Regulation,  at  (202)  942-0772. 

4.  The  Commission  will  consider 
whether  to  propose  amendments  to 
Seciuities  Act  Form  S-8,  the 
streamlined  form  companies  use  to 
register  sales  of  securities  to  their 
employees.  The  amendments  would  (a) 
restrict  the  use  of  the  form  for  the  sale 
of  securities  to  consultants  smd  advisors, 
and  (b)  allow  the  use  of  the  form  for  the 
exercise  of  stock  options  by  family 
members  of  employee  optionees.  The 
Commission  also  will  consider 
proposing  a  corresponding  amendment 
to  Form  S-3,  as  well  as  amendments  to 
the  executive  compensation  disclosure 
requirements  to  clarify  reporting  of 
transferred  options.  The  purposes  of  the 
proposed  changes  are  to  eliminate  the 
abuse  of  Form  S-8  to  register  securities 
issued  to  consultants  for  capital-raising 
purposes,  and  to  facilitate  legitimate 
employee  estate  planning  transactions 
and  other  intra-family  transfers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf  at  (202)  942-2900. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
February  10, 1998,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Post  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 


scheduling  of  meeting  items.  For  further . 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  February  3, 1998. 
Jonathan  G.  Katz, 
Secretary. 

(PR  Doc.  98-3117  Filed  2-3-98;  4:00  pm] 
HLLMQ  CODE  aOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


:  FHe  No.  SR-CBOE- 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Incorporated 
Providing  a  Definition  of  Foreign 
Broker-Dealer 

lanuary  30. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  17,  1997, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend  Rules  7.4(a) 
and  8.51(a)  and  adopt  new  Rule  l.l(xx) 
to  provide  that  a  foreign  broker-dealer  is 
considered  a  broker-dealer  for  certain 
purposes  under  Exchange  Rules. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
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prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  certain  rules  of  the 
Exchange  applicable  to  the  options 
transactions  of  broker-dealers  so  that 
they  may  apply  consistently  to  all 
broker-dealers  irrespective  of  the 
country  in  which  they  conduct  their 
activities.  This  will  assure  that  broker- 
dealers  operating  outside  the  United 
States  do  not  enjoy  a  competitive 
advantage  over  their  U.S.  counterparts. 

CBOE  Rules  7.4(a)  and  8.51(a) 
currently  distinguish  between  orders  for 
broker-dealers  and  orders  for  non- 
broker-dealers.  Under  these  rules,  and 
certain  rules  governing  the  Exchange's 
automatic  execution  system  (the  Retail 
Automatic  Execution  System  or 
"RAES")  which  incorporate  Rule  7.4(a) 
by  reference,  only  the  market  or  limit 
orders  of  non-broker-dealer  customers 
may  be  placed  with  an  Order  Book 
Official,  or  may  utilize  RAES,  or  may  be 
eligible  for  a  guaranteed  minimum 
execution  of  ten  contracts  (or  more, 
depending  on  the  option  class)  on  the 
floor  of  the  Exchange.'  The  proposed 
rule  change  deHnes  the  term  "broker- 
dealer."  as  used  in  these  rules,  to 
include  a  foreign  broker-dealer.  To 
accomplish  this,  the  Exchange  proposes 
to  adopt  the  following  deHnition  of 
"foreign  broker-dealer"  for  purposes  of 
Rules  7.4(a)  and  B.51(a): 

"The  term  'foreign  broker-dealer'  means 
any  person  or  entity  that  is  registered, 
authorized  or  licensed  by  a  foreign 
governmental  agency  or  foreign  regulatory 
organization  (or  is  required  to  be  so 
registered,  authorized  or  licensed)  to  perform 
the  function  of  a  broker  or  dealer  in 
securities,  or  both.  For  purposes  of  this 
definition,  the  terms  'broker'  and  'dealer' 
have  the  same  meaning  as  provided  in 
Section  3(a)(4)  and  3(a)(3)  of  the  Exchange 
Act,  except  that  a  'broker'  or  dealer'  may  be 
abank.2 


>  CBOE  Rule  7.4(a)  providM  that  "injo  member 
shall  place,  or  pennit  (o  be  placed,  an  order  with 
a  Board  Broker  or  Order  Book  OfTicial  for  an 
account  in  which  •   •   •  any  non-member  l>rokeT- 
dealer  hat  an  interest."  Rule  6.8.  one  of  the  rule* 
governing  RAES.  limiu  its  use  to  "itjuch  order 
*  *   '  as  defined  in  Rule  7.4(a)  regarding  placing 
of  order*  on  the  public  customer  book."  Rule 
8.Sl(a)  provides  that  "(olnly  non-broker  dealer 
customer  orders  shall  be  entitled  to  an  execution" 
under  tbat  Rule. 

'Sections  3(a)(4)  and  3(a)(S)  of  the  Act  provide: 
"(4)  The  term  'broker'  means  any  person  engaged 
in  the  business  of  effecting  transactions  in  securities 
for  the  account  of  other,  but  doe*  not  include  a 


The  Exchange  believes  that  the 
proposed  definition  is  sufficiently 
specific  to  ensure  fair  eoforcement  of 
the  Rules  to  which  it  applies.  It  should 
not  be  difficult  for  the  Exchange  to 
determine  whether  a  person  or  entity  is 
registered  by  a  foreign  governmental 
agency  9r  a  foreign  regulatory 
organization  to  perform  specified 
functions,  or  is  required  to  be  so 
registered.  As  a  member  of  the 
Intermarket  Surveillance  Group  ("ISG"), 
CBOE  may  promptly  obtain  firom  ISG 
members  and  affiliates  information  on 
the  accounts  of  persons  or  entities 
entering  orders  for  execution  on  CBOE, 
including  whether  such  orders  have 
been  entered  for  the  account  of  a  broker 
or  dealer.  3  The  Exchange  may  also 
obtain  this  information  from  foreign 
exchanges  or  foreign  regulatory 
authorities  with  which  it  has  an 
effective  surveillance  sharing  agreement 
or  that  are  subject  to  a  memorandum  of 
understanding  with  the  Commission 
that  would  require  those  entities  to 
provide  such  information  to  the 
Exchange  upon  request. 

The  Pacific  Exchange  ("PCX") 
recently  sought  and  received 
Commission  approval  for  a  rule  change 
similar  to  the  proposed  rule  change  that 
is  the  subject  of  this  filing.^  In  its  filing, 
the  PCX  noted  that  based  upon  its 
review  of  the  applicable  regulatory 
structures  of  various  foreign 
jurisdictions,  it  believed  that  the 
proposed  definition  was  sufficiently 
specific  to  cover  the  foreign  equivalents 
of  the  U.S.  brokers  and  dealers  in  a 
number  of  foreign  jurisdictions, 
including  Australia,  Canada,  the  Czech 
Republic,  France,  Germany,  Hong  Kong, 
Hungary,  Japan,  Luxembourg,  Mexico, 
the  Netherlands,  Poland,  South  Africa, 
South  Korea,  the  Slovak  Republic. 
Switzerland,  and  the  United  Kingdom.' 


(S)  The  term  'dealer'  means  any  person  engaged 
in  the  business  of  buying  and  selling  securities  for 
his  own  account,  through  a  broker  or  otherwise,  but 
does  not  include  a  t>ank,  or  any  person  insofar  a* 
be  buys  or  sells  securities  for  his  own  account, 
either  individually  or  in  some  fiduciary  capacity, 
ImI  not  as  a  part  of  a  regular  business." 

'ISG  was  created  in  February  1981  to  design, 
develop  and  implement  a  coordinated  intermarket 
surveillance  system  among  securities  markets  in  the 
United  Sutes.  On  luly  14  1983.  the  exchanges 
participating  in  the  ISG  entered  into  an  agreement 
to  coordinate  more  effectively  surveillance  and 
investigative  information  sharing  agreements  in 
stock  and  options  markets.  In  1989.  with  the  active 
participation  of  the  SEC  and  Connmodity  Futures 
Trading  Commission,  the  ISG  created  an  "affiliate" 
category  for  futures  exchanges  and  non-U.S.  SROs. 
Currently,  the  ISG  is  comprised  of  nine  members 
and  15  affiliates. 

*  See.  File  No.  SR-PSE-96-46  approved  in 
Exchange  Act  Release  No.  3S420  (March  19, 1997). 
62  FR  14488  (March  26.  1997). 

'Furthermore,  on  December  2,  1997,  the 
Commission  approved  a  proposed  rule  change  filed 


The  Exchange  also  notes  that  the 
proposed  definition  of  "foreign  brokei^ 
dealer"  contains  objective  criteria  for  its 
application  and  is  narrower  in  scope 
than  the  definition  of  "foreign  broker  or 
dealer"  specified  in  Rule  15a-6(b)(3) 
under  the  Act,"  In  addition,  the 
Exchange  believes  the  proposed 
definition  is  substantially  similar  in 
form  and  substance  to  Rule  17a-7(c) 
under  the  Act  (definition  of  nonresident 
brokers  and  dealers)  and  Sections 
3(a)(50)  and  (52)  of  the  Act  (definitions 
of  foreign  securities  authority  and 
foreign  regulatory  authority). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chahge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 


by  the  Philadelphia  Stock  Exchange  ("Phbc")  to 
amend  its  definition  of  "foreign  broker-dealer" 
along  the  same  lines  as  the  PCX.  See.  Exchange  Act 
Release  No.  39382  (December  2, 1997),  62  FR  64903 
(December  9, 1997). 

■Rule  15a-6(b)(3)  providM:  "the  tenn  foreign 
broker  or  dealer'  shall  mean  any  non-U.S.  resident 
person  (including  any  U.S.  persons  engaged  in 
business  as  a  broker  or  dealer  entirely  outside  the 
United  States,  except  as  otherwise  permitted  by  this 
rule)  that  is  not  an  office  or  branch  of,  or  a  natural 
person  associated  with,  a  registered  broker  or 
dealer,  whose  securities  activities,  if  conducted  in 
the  United  States,  would  be  described  by  the 
definition  of  'broker'  or  'dealer'  in  sections  3(a)(4) 
or  3(a)(S)  of  the  Act." 
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Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  file  number  SR-CBOE-^ 
97-66  and  should  be  submitted  by 
[insert  date  21  days  from  the  date  of 
publication). 

IV.  Comraiision's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
PnqKMed  Rule  Change 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act '  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that,  by  eliminating 
iinintended  differences  in  treatment 
between  broker-dealers  acting  within 
the  United  States  and  those  acting  in 
other  countries,  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  ana 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  maiicet 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  CBOE's  proposal  is  ' 
consistent  with  Section  11 A  of  the  Act 
because  it  will  promote  fair  competition 
among  broken  and  dealers.' 

In  particular,  with  regard  to  the 
CBOE's  rules  governing  the  Exchange's 
automatic  execution  system  that 
distinguish  between  broker-dealer 
orders  and  non-broker-dealer  orders,  the 
Commission  finds  it  is  fair  to  treat 
foreign  broker-dealers  in  a  manner 
similar  to  U.S.  broker-dealers  for 
purposes  of  such  rules.  Accordingly,  all 
broker-dealers,  whether  U.S.  registered 
or  foreign  will  be  prohibited  bom 
placing  market  or  limit  orders  with  an 
Order  Book  Official,  utilizing  RAES.  or 
benefiting  from  guaranteed  minimum 
executions. 

As  mentioned  in  the  PCX's  approval 
order,  the  (^mmission  believes  that  the 
proposed  definition  of  foreign  broker- 
dealer  provides  an  objective  and 
verifiable  standard  that  is  capable  of  fair 
enforcement.  In  particular,  the 
Exchange's  surveillance  staff  should  be 
able  to  confirm  relatively  quickly 
whether  a  person  or  entity  is  registered, 
authorized  or  licensed  by  a  foreign 
governmental  agency  or  foreign 
regulatory  organization  to  perform  the 
functions  of  a  broker  or  dealer  as 
defined  in  the  Act. 

The  proposed  rule  change  will  make 
the  CBOE's  rules  consisteht  with  those 
of  the  PCX  and  Phbc.  Because  the  PCXs 
nearly  identical  filing  was  approved 


after  being  noticed  for  the  applicable 
comment  period,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CBOE-97- 
66)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  (Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-3010  Filed  2-S-98;  8:45  ami 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exciiange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  22, 1997,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  primarily  prepared  by  Philadep. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  from 
interested  parties  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves 
amendments  to  Philadep 's  by-laws  to 
reflect  its  current  winding  down  of 
operations  and  to  streamline  its  board  of 
directors  and  committee  structures.^ 


More  specifically,  the  proposed  rule 
change  involves  amendments  to 
Philadep's  by-laws  to  require  that 
nonparticipant  directors  compose  at 
least  fifty  percent  of  the  director 
positions  on  the  board  of  directors.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  conunents  that  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  as  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.'* 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  amends 
Philadep's  by-laws  to  reflect  its  winding 
down  of  operations  and  to  streamline  its 
board  of  directors  and  committee 
structures.'  In  addition,  the  proposed 
rule  change  amends  Article  IV  of 
Philadep's  by-laws  to  require  that 
nonparticipant  directors  compose  at 
least  fifty  {>ercent  of  the  director 
positions  on  the  board  of  directors.  The 
by-laws  now  define  nonparticipants  as 
(a)  persons  who  are  not  officers, 
directors,  or  employees  of  participants 
and  persons  who  have  not  been 
employed  in  any  such  capacity  at  any 
time  within  the  prior  three  years  and  (b) 
persons  who  (i)  do  not  have  a  consulting 
nor  employment  relationship  with  the 
Philadelphia  Stock  Exchange, 
Incorporated  ("PHLX"),  Stock  Clearing 


'15U.S.CS78f(b). 

■In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  780(1). 


•15U.S.C.  7e8(b)(2). 

'017  CFR  200.3&-3(a)(12). 

« 15  U.S.C  7es(b)(l). 

2  Securities  Exchange  Act  Release  No.  39444 
(December  11. 1997),  62  FR  66703,  (File  Nos.  SR- 
Philadep-97-04  and  SR-SCCP-97-4H)  (order 
approving  a  proposed  rule  change  relating  to  a 
diecision  by  the  Philadelphia  Stock  Exchange, 
Incorporated  to  withdraw  from  the  securities 
depository  business  and  to  restructure  and  limit  its 
clearance  and  settlement  business). 


'  Pursuant  to  the  Commission's  administrative 
proceedings  order  entered  against  Philadep, 
Philadep  is  required  to  amend  its  by-laws  to  require 
that  nonparticipant  directors  fill  fifty  percent  of 
Philadep's  board  of  directors.  In  the  Matter  of  Stock 
Clearing  Corporation  of  Philadelphia  and 
Philadelphia  Depository  Trust  Company. 
Respondents.  Order  Instituting  Proceedings 
Pursuant  to  Sections  19(h)  and  2lC  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 
Imposing  Remedial  Sanctions,  Administrative 
Proceeding  File  No.  3-9360,  Securities  Exchange 
Act  Release  No.  38018  (August  11.  1997). 

*The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  Philadep. 

'  These  changes:  (a)  Require  Philadep  to  call  a 
special  meeting  of  shareholders  if  the  by-laws 
regarding  composition  of  the  board  are  to  be 
amended,  (b)  limit  the  nominating  committee  to 
three  persons  selected  by  the  chairman  of  the  board, 
(c)  allow  the  chairmin,  instead  of  the  president,  to 
call  special  meetings  of  shareholders  and  of  the 
board,  and  (d)  reduce  the  number  of  board 
committees  to  an  audit  committee,  a  finance 
committee,  and  a  nominating  committee. 
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Corporation  of  Philadelphia  ("SCCP"), 
or  Philadep,  (ii)  do  not  provide 
professional  services  to  PHLX,  SCCP,  or 
Philadep,  and  (iii)  have  not  had  any 
such  reUtionship  nor  have  provided  any 
such  services  at  any  time  within  the 
prior  three  yea^-s.  The  proposed  rule 
change  also  reduces  the  number  of 
directors  that  may  serve  at  one  time 
Erom  not  less  than  fifteen  or  more  than 
seventeen  to  not  less  than  five  or  more 
than  nine. 

Philadep  believes  the  proposed  rule 
change  is  consistent  with  Section 
1 7A(b)(3)(F) "  of  the  Act  because  the 
amendments  to  its  by-laws  reflect  its 
winding  down  of  operations.  In 
particular,  Philadep  believes  that  the 
proposed  governance  changes,  such  as 
the  change  in  the  compoeitian  of  the 
board  of  directcns.  will  help  protect 
investors  and  the  public  interest. 

(B)  Self-ReguJatory  Organixation's 
Statement  on  Burden  on  Competition 

Miiladep  believes  that  the  proposed 
nile  change  will  not  impose  a  burden  on 
competition  not  oootampkted  under  the 
Act 

(C)  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rate  Change  Received  From 
h4embers.  Participants,  or  Others 

Written  comments  were  neither 
•elicited  nor  received  with  respect  to 
the  proposed  rule  choige. 


OL  Dale  os  EBectiveiMn 


oTtlie 
■dTfaniagfor 


Section  17A(bM3XF)'  of  the  Act 
requires  that  the  rules  of  a  clearing 
•gancy  be  designed  to  assure  the 
safsguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  whi<±  it  is 
responsible  and  to  protect  investors  and 
the  public  interest.  The  Commission 
believes  that  the  change  in  the 
compositi(ai  of  Philadep 's  board  of 
directors  should  help  Philadep  to  better 
safeguard  securities  and  funds  and  to 
better  protect  investors  and  the  public 
interest.  The  requirement  that 
nonpartidpant  directors  compose  at 
least  fifty  percent  of  the  director 
^baitions  on  the  board  of  directors  will 
provide  a  more  diverse  governance 
structure  for  Philadep.  If  carefully 
selected,  nonpartidpant  directors 
should  bring  diverse  experience  to  the 
board  and  thus  enable  Philadep  to  better 
perform  its  self-regulatory  obligations. 
In  addition,  the  CommiAion  believes 


that  the  changes  Philadep  is  making  in 
connection  with  the  termination  of  its 
depository  business  are  being  made  in  a 
manner  that  is  consistent  with 
Philadep's  obligations  under  Section 
17AoftheAct. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  tliirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
accelerated  approval  will  allow 
Philadep  to  institute  reforms  called  for 
in  the  settlement  of  its  administrative 
proceedings  in  an  expedient  feshion. 

IV.  SoBdtatian  orCanBMnts . 

Interested  persons  are  invited  to 
submit  %vritten  data,  views,  and 
arguments  concerning  the  foregoing, 
induding  whether  iha  propoeed  rule 
change  is  consi  stent  %vith  the  Act. 
Persons  making  written  sulnnissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securitiea  ^kI  Exchange 
Commission,  450  PUth  Street.  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wnitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commis8i(»'s  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  Philadep.  All  submissions 
should  refer  to  the  File  No.  SR- 
Philadep-97-06  and  should  be 
submitted  by  February  27, 1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bM2)  of  the  Ad.  that  the 
proposed  rule  change  (File  No.  SR- 
Philadep-97-06)  be  and  hereby  is 
approveid  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

MargarM  H.  McFarUMd, 

Deputy  Secretary. 

(FR  Doc.  98-3009  Filed  2-S-98:  8:45  am) 
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Febriiaiy  2, 1998. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Ad  of  1934 
("Ad").*  notice  is  hereby  given  that  on 
December  22. 1997.  the  Stock  Clearing 
Corporation  of  ndladelphia  ("SCCP") 
filed  wdth  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  primarily  pmpand  by  SCCP.  The 
Commission  is  publishing  this  notice 
and  (vder  to  soUdt  oomments  on  the 
proposed  rule  change  from  interested 
parties  and  to  grant  accelerated  approval 
of  the  proposed  rule  change. 

I. 
SirtamentefdieTa 

dMi 


tdrSdMtucaof 


The  proposed  rule  change  involves 
amendments  to  SGCFs  by-laws  to 
refled  its  current  rastmctured  securities 
dearing  business  and  to  streamline  its 
board  of  diredors  and  committee 
structures.'  More  spedfically.  the 
pn^XMed  rule  chanige  involves 
amendments  to  SCOP'S  by-laws  to 
require  tliat  nmipartidpant  diredors 
compose  at  leaat  fifty  percmt  of  the 
diredor  positions  on  the  board  of 
diredors.^ 


•15  V.&JC.  7Sit-l(bK3)(F). 
'  IS  U.&C  7Sl)-l(bX3)(F). 


•  17  CFR  200.30-3<aNl2). 


<  IS  U.S.C  78*(bKl). 

'SecuritiM  Bxchanga  Act  IUImm  No.  39444 
(DKMnbar  11. 1987),  S2  FR  68703.  (File  No*.  SR- 
PUUdep-«7-04  and  SR-S0C7-e7-04)  (ordw 
approring  a  piopoaad  ml*  chanet  ralating  to  a 
daciaioa  by  tb«  Phil«Mphla  Stock  Bxchaoga. 
IncaqMralMi  to  withdraw  from  tlia  aacuritiat 
dapoaitory  buainaa*  and  to  raatnictura  and  limit  It* 
daaranca  and  sattlamant  bualna**). 

*  Punuant  to  tiM  Coinmia*loa'*  admlnistrativa 
procaadlng*  ordar  antarad  againat  SOCP,  SCCP  i*    ' 
raquirad  to  amaod  its  by-laws  to  raquira  that 
nonpartidpant  diractocs  fill  fifty  percent  of  SOCFs 
board  of  diractor*.  In  th*  Matter  of  Stock  daaring 
Corporation  of  Philadelptiia  and  PUiadalphia 
Dapoaitory  Trust  Company,  Raapondant*.  Order 
Instituting  Proceedings  Pursuant  to  Sections  10(h) 
and  2lC  of  the  Securities  Kxrhange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions, 
Administrative  Proceedii^  File  No.  3-9380. 
Securitias  Exchange  Act  Release  Na  36918  (August 
11.1997). 
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n.  Setf-Kognlatory  Oiganization's 
Steteaant  of  the  Purpoae  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  spedfied  in  Item  IV  below.  SCCP 
has  prepared  summaries,  as  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tite  Proposed  Rule 
Change 

The  proposed  rule  amends  SCCP's  by- 
laws in  order  to  refled  its  restructured 
securities  dearing  business  and  to 
streamline  its  board  of  diredors  and 
committee  structures.^  In  addition,  the 
proposed  rule  change  amends  Article  IV 
of  SCCP's  by-laws  to  require  that 
nonpartidpant  diredors  compose  at 
least  fifty  percent  of  the  diredor 
positions  on  the  board  of  directors.  The 
by-la%vs  now  define  nonpartidpa^  as 
(a)  Persons  who  are  not  officers, 
diiedors.  or  employees  of  partidpants 
and  persons  who  have  not  been 
employed  in  any  such  capadty  at  any 
time  within  the  prior  three  years  and  (b) 
persons  who  (i)  Do  not  have  a 
consulting  nw  employment  relationship 
with  the  Philadelphia  Stock  Exchange, 
Incorporated  ("PHLX").  SCCP.  or 
Philadelphia  Depository  Trust  Company 
("Philadep").  (ii)  do  not  provide 
professional  services  to  PHLX,  SCCP,  or 
Philadep,  and  (iii)  have  not  had  any 
such  relationship  nor  have  provided  any 
such  services  at  any  time  within  the 
prior  three  years,  llie  proposed  rule 
change  also  reduces  the  number  of 
directors  that  may  serve  at  one  time 
from  not  less  than  fifteen  or  more  than 
seventeen  to  not  less  than  five  or  more 
than  nine. 

SOCP  believes  the  proposed  rule 
chaiwe  is  consistent  with  Section 
17A(b)(3)(F) «  of  the  Ad  because  the 
amendments  to  its  by-laws  refled  its 


*  The  Commission  has  modified  the  text  of  the 
aummaries  prepared  by  SCCP. 

*  Those  changes:  (a)  requira  SOCP  to  call  a  special 
meeting  of  shinholdeis  if  the  by-laws  regarding 
composition  of  the  board  are  to  be  amended,  (b) 
limit  the  nominating  committee  to  three  persons 
selected  by  the  chairman  of  the  board,  (c)  allow  tlie 
chainnan,  instead  of  the  prasident.  to  call  special 
meetlngi  of  shareholden  and  of  the  board,  and  (d) 
reduce  the  number  of  boerd  committees  to  an  audit 
commlttoa.  a  finance  committee,  a  nominating 
committee,  and  an  operations  committee. 

*  IS  U.S.C  78q-i(bK3KF). 


restructured  securities  dearing 
business.  In  particular,  SCCP  believes 
that  the  proposed  governance  changes, 
such  as  Uie  change  in  the  composition 
of  its  board  of  diredors,  will  help 
prated  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buixlen  on  Competition 

SCCP  believes  that  the  proposed  rule 
change  will  not  impose  a  burden  on 
competition  not  contemplated  under  the 
Ad. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solidted  nor  received  with  resped  to 
the  proposed  rule  change. 

m.  Date  (rfEflfediveiieas  of  the 
Propoaed  Rule  Change  and  Timing  fior 
Commisaion  Action 

Section  17A(b)(3)(F) '  of  the  Ad 
requires  that  the  rules  of  a  dearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible  and  to  proted  investtHs  and 
the  public  interest.  The  Commission 
believes  that  the  change  in  the 
composition  of  SCCP's  board  of 
diredors  should  help  SCCP  to  better 
safeguard  seciuities  and  fimds  and  to 
better  proted  investors  and  the  public 
interest.  The  requirement  that 
nonpartidpant  directors  compose  at 
least  fifty  percent  of  the  diredor 
positions  on  the  board  of  diredors  will 
provide  a  more  diverse  governance 
strudure  few  SCCP.  If  carefully  seleded, 
nonpartidpant  diredors  should  bring 
diverse  experience  to  the  board  and  thus 
enable  SCCP  to  better  perform  its  self- 
regulatory  obligations.  In  addition,  the 
Commission  believes  that  the  changes 
SCCP  is  making  in  connection  %vith  its 
current  restructured  securities  clearing 
business  are  being  made  in  a  manner 
that  is  consistent  with  SCCP's 
obligations  imder  Section  17A  of  the 
Ad. 

SCCP  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
accelerated  approval  will  allow  SOCP  to 
institute  reforms  called  for  in  the 


settlement  of  its  administrative 
proceedings  in  an  expedient  fashion. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Ad. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refierence 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  SCCP.  All  submissions  should 
refer  to  the  File  No.  SR-SCCP-97-06 
and  should  be  submitted  by  February 
27, 1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SOCP-97-06)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  98-3011  Filed  2-5-98;  8:45  am] 
■LUNO  OOOE  tSI^-ei-M 


SOCIAL  SECURITY  ADMINISTRATION 

information  Colleetlon  ActivRlae: 
Propoaed  CoHecllon  Requests  arnl 
CoiiMiiont  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
Odober  1 ,  1995 ,  The  Paperwork 
Reduction  Ad  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 


'15  U.S.C  7aq-l(bK3KF). 


•  17  CFR  200.3a-3(a)(12). 
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current  OMB  approval(s)  or  are 
proposed  new  collectionfs): 

1.  Request  to  have  Supplemental 
Security  Income  Overpayment  Withheld 
from  My  Social  Security  Benefits — 
0960-0549.  The  information  on  Form 
SSA-730-U2  is  used  by  the  Social 
Security  Administration  (SSA)  to  verify 
that  a  beneficiary  has  freely,  voluntarily 
and  knowingly  requested  that  a 
Supplemental  Security  Income  (SSI) 
overpayment  be  recovered  from  his  or 
her  Old- Age.  Survivors  and  Disability 
Insurance  benefits.  The  respondents  are 
overpaid  SSI  beneficiaries  who  agree  to 
have  the  overpayments  withheld  &t>m 
their  Social<Security  benefits. 

Number  of  Respondents:  10.000. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  833  hours. 

2.  Farm  Self-Employment 
Questionnaire — 0960-0061.  The 
information  on  Form  SSA-7156  is  used 
by  SSA  to  determine  whether  an 
agricultural  trade  or  business  exists  and 
to  verify  possible  covered  earnings  for 
Social  Seciuity  entitlement  purposes. 
The  respondents  are  claimants  for 
benefits  who  allege  covered  earnings 
from  agricultural  self-employment. 

"  Number  of  Respondents:  47,500. 

Frequency  of  Response:  1. 

Averqge  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  7.917 
hours. 

3.  Supplemental  Statement  Regarding 
Farming  Activities  of  Person  Living 
Outside  the  U.S.A.—O96O-C103.  SSA 
uses  Form  SSA-7163A  to  collect  needed 
information  whenever  a  Social  Security 
beneficiary  or  claimant  reports  work  on 
a  farm  outside  the  U.S.  The  data  are 
used  for  the  purpose  of  making  a 
determination  of  woric  deduction.  The 
resp<mdents  are  Social  Security 
beneficiaries  or  claimants  who  are 
engaged  in  farming  activities  outside  the 
VS. 

Number  of  Respondents:  1 ,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

4.  Earnings  Record  Information — 
0960-0505.  The  infonnation  on  Form 
SSA-L3231-C1  is  used  by  SSA  to 
ensure  that  the  proper  person  is  credited 
with  earnings  reported  for  a  minor 
under  age  7.  The  respondents  are 
businesses  reporting  earnings  for 
children  under  age  7. 

Number  of  Respondents:  20.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 


Estimated  Annual  Burden:  3,333 
hours. 

5.  Employer  Verification  of  Earnings 
After  Death— 0960-0472.  The 
information  on  Form  SSA-L4112  is  used 
by  SSA  to  determine  whether  wages 
reported  by  an  employer  are  correct, 
when  SSA  records  indicate  that  the 
wage  earner  is  deceased.  The 
respondents  are  employers  who  report 
wages  for  a  deceased  employee. 

Number  of  Respondents:  50.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8.333 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  frt>m  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM.  Attn:  Nicholas  E.  Tagiiareni. 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  jrour'conunents  on  the 
accuracy  of  the  agency's  biutlen 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information:  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity:  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Disability  Report-Child— 0960- 
0504.  Form  SSA-3820-4K  is  used  by 
the  State  Disability  Determination 
Services  to  record  claimants'  allegations 
and  sources  of  evidence  in  determining 
eligibility  for  children  filing  for  SSI 
disability  benefits.  The  respondents  are 
SSI  claimants  who  live  in  Virginia  and 
are  applying  for  disabled  child's 
benefits.  « 

Number  of  Respondents:  10,900. 

Frequency  of  Response:  1. 

Averagfi  Burden  Per  Response:  40 
minutes. 

Estimated  Annual  Burden:  7.267 
hours. 

2.  Application  for  Child's  Insurance 
Benefits— 0960-0010.  The  infonnation 
collected  on  Form  SSA-4-4K  is  used  to 
entitle  children  of  living  and  deceased 
workers  to  Social  Security  benefits.  The 
respondents  are  children  of  living  or 
deceased  workers. 

Number  of  Respondents:  1.740,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5  or 
15.5  minutes  (depending  on  the  type  of 
claim). 

Estimated  Average  Burden:  372.417 
hours. 


3.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant — 096O- 
0288.  The  information  collected  on 
Form  HA-539  is  used  to  advise 
claimants  of  their  statutory  right  to  a 
hearing  and  of  a  decision  by  SSA  on 
who.  if  anyone,  should  become  a 
substitute  party  for  the  deceased,  as 
provided  for  in  the  Social  Security  Act 
The  respondents  are  individuals 
requesting  hearings  on  behalf  of 
deceased  claimants  on  Social  Security 
benefits  issues. 

Number  of  Respondents:  35.451. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  2,954 
hours. 

4.  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody^-0960-O019.  SSA 
uses  the  information  collected  on  Form 
SSA-781  to  decide  if  "in  care" 
reqxiirements  are  met  by  noncustodial 
parent(8)  (or  the  spouse  of  a  parent), 
who  is  filing  for  benefits  besed  on 
having  a  child  in  care.  The  resp<mdents 
are  noncustodial  wage  earners  whose 
entitlement  to  benefits  depends  upon 
having  a^  entitled  child  in  care. 

Number  of  Respondents:  14.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  2.333 
hours. 

5.  Pain  Report— Child— 0960-0540. 
The  information  collected  on  Form 
SSA-3371-BK  is  used  l^  SSA  to  make 
a  determination  of  disability  for  a  child 
under  the  SSI  program.  This 
information  is  essential  to  the 
adjudication  of  a  claim.  The 
respondents  are  applicants  for  SSI  child 
disability  benefits. 

Number  of  Respondents:  250.000. 

Frequency  of  Response:  1. 

Averc^e  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  62.500 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB). 
Office  of  Management  and  Budget, 

OIRA.  Attn:  Laura  Oliven.  New 

Executive  Office  Building.  Room 

10230.  725  17th  St,  NW.. 

Washington.  D.C  20503 
(SSA).  Social  Security  Administration. 

DCFAM.  Attn:  Nicholas  E.  Tagiiareni 

l-A-21  Operations  Bldg..  6401 

Security  Blvd..  Baltimore.  MD  21235 


To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  January  30, 1998. 
Nidiolas  E.  Tagiiareni. 
Reports  Clearance  Officer,  Social  Security 
Administration. 
(FR  Doc.  93-2905  Filed  2-5-98;  8:45  ami 
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DEPARTMENT  OF  STATE 

PubHc  Notioe  No.  27iq 

Delegation  of  Duties,  Functions  and 
Rssponsibiltties  Vested  in  the 
Assistant  Secretary  for  the  Bureau  of 
Oceans  and  Intemationai 
Environmental  and  Scientific  Aftairs 

1.  General  Delegation 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including 
Section  1  of  the  State  Department  Basic 
Authorities  Act,  as  amended  (22  U.S.C. 
Section  2651a),  I  hereby  delegate  the 
duties,  functions  and  responsibilities 
now  or  hereafter  vested  in  the  Assistant 
Secretary  of  State  for  Oceans  and 
Intemationai  Environmental  and 
Scientific  Affairs  to  the  Principal 
Deputy  Assistant  Secretary  for  Ocean 
and  Iniemational  Environmental  and 
Scientific  Afi^airs. 

2.  Technical  Provisions 

(a)  Notwithstanding  any  provision  of 
this  delegation,  the  Secretary  of  State,  or 
the  Deputy  Secretary  of  State,  or  an 
Under  Secretary  of  State  at  any  time 
may  exercise  any  function  delegated  by 
this  delegation. 

(b)  The  duties,  functions,  and 
responsibilities  delegated  may  be 
redelegated  to  another  Deputy  Assistant 
Secretary  for  Oceans  and  Intemationai 
Environmental  and  Scientific  Affairs. 

(c)  This  delegation  shall  not  include 
duties,  functions,  and  responsibilities 
required  by  law  to  be  exercised  by 
higher  authority  than  the  delegate. 

(d)  This  delegation  does  not  repeal 
previous  delegations  to  the  Assistant 
Secretary  for  Oceans  and  Intemationai 
Environmental  and  Scientific  Affairs. 

(e)  This  delegation  shall  terminate 
and  cease  to  be  effective  upon  the 
appointment  of  an  Assistant  Secretary  of 
State  for  Oceans  and  Intemationai 
Environmental  and  Scientific  Affairs 
that  takes  place  ai^er  the  effective  date 
of  this  delegation. 


Dated:  January  8, 1998. 
Madeleine  K.  Albright, 

Secretary  of  State. 

(PR  Doc.  98-2961  Filed  2-5-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  _ 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Acthrity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
in  FR  62  63214,  November  26, 1997. 
DATES:  Comments  must  be  submitted  on 
or  before  March  9,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Locldand.  Chief.  Division  of 
Operations  Support,  Office  of  Ship 
Operations,  Maritime  Administration, 
MAR-613,  Room  2123.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone  (202)  366-5735  or  fax  (202) 
366-3954.  Copies  of  this  collection  can 
also  be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Maritime  Administration,  DOT 

Title:  Position  Reporting  System  for 
Vessels. 

OMB  Control  Number:  2133-0025. 

Form  Number:  CG-4796-A  (MA) 
(Rev.  6-88). 

Affected  Public:  U.S.-flag  and  U.S. 
citizen-owned  vessels  which  are 
required  to  respond  under  current 
statute  and  regulation. 

Abstract:  This  collection  is  used  to 
gather  information  regarding  the 
location  of  U.S.-flag  and  certain  other 
U.S.  citizen-owned  vessels  for  the 
purpose  of  Search  and  Rescue  in  the 
saving  of  lives  at  sea;  and  for  the 
marshaling  of  ships  for  national  defense 
and  safety  purposes.  This  collection 
consists  of  vessels  that  transmit  their 
positions  electronically  via  radio 
message,  and  from  this,  location  data  is 
read  into  a  database  and  is  accessed 
only  by  the  U.S.  Coast  Guard  and 


MARAD  to  determine  the  location  of  a 
particular  ship. 

Need  and  Use  of  the  Information:  The 
collection  is  necessary  for  maintaining  a 
current  plot  of  U.S.-flag  and  U.S.-owned 
vessels  in  order  to  facilitate  immediate 
marshaling  of  ships  for  national  defense 
purposes,  and  for  the  purpose  of 
maintaining  a  current  plot  for  Search 
and  Rescue  purposes  for  safety  of  life  at 
sea. 

Annual  Burden:  3,328  hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725-^ 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  MARAD  Desk  Officer. 

OMB  is  required  to  make  a  decision 
concerning  this  collection  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  within  30  days  of 
publication. 

Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

Issued  in  Washington,  DC,  on  January  30, 
1998. 

Phillip  A.  Leach, 

Clearance  Officer.  United  States  Department 
of  Transportation . 

[FR  Doc.  98-3084  Filed  2-5-98:  8:45  ami 
anxMO  cooE  49io-az-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-67] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositiorts  of 
Petitions  Issued 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  -a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
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awarness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  {>etition  docket 
number  involved  and  must  be  received 
on  or  before  February  26. 1998. 

AD0AES8E8:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Oflice  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTSOfaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  9150. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOn  FUfVTHCR  MFORMA-PON  CONTACT: 

Tawana  Matthews,  (202)  267-9783,  or 
Angela  Anderson.  (202)  267-9681. 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  1 1.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  February  2, 
1998. 

DMuJd  P.  Byrne. 

Atsistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Dbcicet  No.  29110 

Petitioner  Era  Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356(b) 

Description  of  Relief  Sought:  To  permit 
the  petitioner  to  operate  its  Douglas 
DC-3  aircraft  under  14  CFR  part  121 
without  those  aircraft  being  equipped 
an  approved  Traffic  Alert  and 
Collison  Avoidance  System. 

|FR  Doc.  9a-2999  Filed  2-  S-98:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notica  of  Application  for  Approval  of 
Diacontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Raliaf  from 
thm  Requirements  of  Title  48  Code  of 
Federal  Ragulatlona  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeldng  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)— No.  3454 

Applicant:  Burlington  Northern  and  Santa  Fe 
Railway,  Mr.  William  G.  Peterson,  Director 
Signal  Engineering,  4515  Kansas  Avenue, 
Kansas  City,  Kansas  66106. 

The  Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
reduction  of  the  traffic  control  system 
limits,  on  Main  Track  No.  2.  at  North 
Tennessee  Yard,  near  Memphis. 
Tennessee,  on  the  Thayer  Subdivision. 
Southeastern  Division,  consisting  of  the 
relocation  of  Signal  180R  and  the 
associated  Begin  and  End  CTC  limits, 
from  milepost  494.6  to  milepost  492.9. 

The  reason  given  for  the  proposed 
changes  is  that  the  planned  installation 
of  a  new  run  through  track  (Third 
Quarter  1998).  will  allow  straight 
through  movements  for  the  majority  of 
height  trains  on  Main  Track  No.  1,  and 
will  eliminate  unnecessary  delays  for 
the  switch  engine  assignments  that 
woriu  customers  on  Main  Track  No.  2 
between  North  Tennessee  Yard  and 
milepost  492.9. 

BS-AP-No.  3455 

Applicant:  Union  Paciflc  Railroad  Conipany, 
Mi.  P.m.  Abaray.  Chief  Engineer — Signals 
1416  Dodge  Street.  Room  1000,  Omaha. 
Nebraska  68179-1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  two  main  trades, 
mileposts'  566.7  and  566.8.  near 
Laramie.  Wyoming,  Laramie 
Subdivision,  consisting  of  the 
discontinuance  and  removal  of  Signal 
566.7  on  Track  No.  1  and  Signal  566.8 
on  Track  No.  2. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
required  and  train  operations  will  be 
improved  by  the  increased  signal 
spacing. 

BS-AP-No.  3456 

Applicant:  Union  Pacific  Railroad  Company. 
Mr.  P.M.  Abaiay,  Chief  Engineei^-Si^oals 


1416  Dodge  Street.  Room  1000,  Omaha. 
Nelnraska  68170-1000. 

The  Union  Pacific  Railroad  Company 
seelcs  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
loclcs  and  associated  power-operated 
switch  machines,  on  the  Rock  Street 
Industrial  Lead  track.  Junction  Bridge, 
milepost  345.0.  near  Little  Rock, 
Arkansas. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  the  operation  of 
the  Jimction  Bridge. 
BS-AP-No.  3457 

Applicant:  Southeastern  Pennsylvania 
Transportation  Authority,  Mr.  John 
LaFoice,  P.E. ,  Deputy  Chief  Engineer, 
Operations,  1234  Market  Street, 
Philadelphia,  Pennsylvania  19107-3780. 

The  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA)  seeks 
approval  of  the  proposed  modification 
of  Chestnut  Hill  West  Interlocking, 
milepost  6.6.  on  the  Chestnut  iiill  West 
Line,  in  Philadelphia  County. 
Pennsylvania,  consisting  of  the 
conversion  of  Chestnut  Hill  West 
Interloddng  firom  manual  control  to 
automatic  operation.  The  proposed 
conversion  includes  the  retirement  of 
the  manually  controlled  electro- 
meciianical  interloddng  machine  for 
directing  train  movements;  installation 
of  vital  microprocessor  technology  and 
revision  of  interloddng  control  logic  to 
provide  for  the  automatic  routing  of 
train  movements;  installation  of  a  local 
control  panel  for  manual  manipulation 
in  a  central  instrument  housing;  and 
revision  of  interloddng  control  logic  to 
provide  for  existing  split  point  derails 
and  respective  home  signals  to  be 
operated  by  push  button  panels,  to  be 
located  adjacent  to  the  engineer's  cab  of 
a  train  ready  for  departure  from  the 
Chestnut  Hill  West  Terminal,  on  each 
respective  tradL 

The  reason  given  for  the  proposed 
changes  is  to  retire  obsolete  fadlities  no 
longer  required  for  present  opmation 
thereby  reducing  costs  assodated 
operating  the  system. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safisty. 
FRA.  400  Seventh  Street,  S.W..  Mail 
Stop  25.  Wastiington,  D.C.  20590  within 
45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  siiall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 
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FRA  expects  to  lie  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  spedfic  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C  on  February  2, 
1998. 

Grady  C  CoUMn,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Proffvm  Development. 

[FR  Doc.  98-2980  Filed  2-5-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Chiang.  Office  of  Defects 
Investigation,  NHTSA,  400  Seventh 
Street.  SW.  Washington.  DC  20590. 
Telephone:  (202)  366-5206. 
SUPPLEMBITARY  INFORMATION:  Mr.  and 
Mrs.  Scott  Montreuil  of  Ramsey. 
Minnesota,  submitted  a  petition  dated 
October  1, 1997.  requesting  that  an 
investigation  be  initiated  to  determine 
whether  1993  Chrysler  Jeep  Grand 
Cherokees  contain  a  defect  related  to 
motor  vehicle  safety  within  the  meaning 
of  49  U.S.C.  Chapter  301.  The  petition 
alleges  that  1993  Chrysler  Jeep  Grand 
Cherokees  have  a  defedive  viscous 
coupling  that  could  cause  the  steering  to 
bind  and  lock  up,  and  possibly  affed 
the  vehicle's  braidng. 

Although  not  all  Jeep  Grand 
Cherokees  utilize  a  viscous  coupling, 
some  1993  through  1995  Jeep  Grand 
Cherokees  are  equip{>ed  with  a  Quadra- 
Trac  transfer  case.  An  integral  part  of 
the  Quadra-Trac  transfer  case  is  its 
viscous  coupling,  a  speed-sensitive 
device  that  controls  torque  output 
between  the  front  and  rear  drive  shafts. 
The  housing  of  the  viscous  coupling 
contains  high  viscosity  silicone  fluid 
and  specially  engineered  metal  plates 
sp  lined  alternately  to  an  inner  and  outer 


drum.  When  there  is  a  difference  in 
front-to-rear  axle  speed,  such  as  when 
the  rear  wheels  slip,  the  resulting 
friction  between  the  metal  plates 
increases  the  temperature  inside  the 
unit  This  causes  the  fluid  to  expand, 
building  pressure  that  moves  the  plates 
together.  This  occurs  almost 
instantaneously  in  two  modes:  the 
"shear"  mode,  when  momentary  speed 
differences  occur  such  as  in  cornering  or 
tight  turns,  causing  the  plates  to  move 
near  each  other,  or  the  "hump"  mode, 
when  high-speed  differences  occur  for  a 
longer  period  of  time,  such  as  in  deep 
snow  or  on  off-road  trails,  causing  the 
plates  to  lock  and  the  front  and  rear 
drive  shafts  to  turn  at  the  same  speed  for 
maximiun  traction.  As  traction  is 
gained,  the  fluid  cools,  and  the  plates 
separate. 

When  the  viscous  coupling  fails,  it 
may  remain  in  one  of  the  above  two 
modes  all  the  time,  regardless  of 
whether  there  is  a  difference  between 
froht-and-rear  axle  speed.  If  the 
coupling  fails  in  the  "hump"  mode  on 
dry  pavement,  it  may  cause  vehicle 
hopping/bucldng  during  turns,  resulting 
in  rapid  wear  of  tires. 

NHTSA  drove  a  Jeep  Grand  Cherokee 
with  a  simulated  failure  of  the  viscous 
coupling  in  the  "hump"  mode  on  dry 
pavement  at  various  speeds.  Some 
hopping/bucking  was  experienced 
while  the  vehicle  executed  turns. 
However,  no  steering  or  braking 
problems  were  experienced  at  any  time. 

A  review  of  agency  data  files, 
including  information  reported  to  the 
Auto  Safety  Hotline  by  consumers, 
indicated  that,  aside  from  the  petition, 
there  were  no  other  reports  concerning 
failure  or  malfunction  of  the  viscous 
coupling  in  1993  Jeep  Grand  Cherokees. 
There  was  a  report  pertaining  to 
transmission  lockup  when  the  engine 
was  started,  but  this  was  not  related  to 
a  failure  of  the  viscous  coupling. 

Chrysler  Corporation  has  received  40 
complaints  concerning  failure  or 
malfundion  of  the  viscous  coupling  in 
the  transfer  case  of  1993  Jeep  Grand 
Cherokees.  Five  of  these  complaints 
report  handling  problems,  such  as 
vehicle  hopping  during  turns.  The 
remaining  35  complaints  are  solely 
related  to  financial  assistance  issues.  No 
crashes  or  injuries  were  reported. 

The  agency  has  analyzed  available 
information  concerning  the  problem 
alleged  in  the  petition.  Based  on  its 
understanding  of  viscous  couplings. 
NHTSA  believes  that  the  failure  or 
malfunction  of  the  viscous  coupling  in 
the  subject  vehicles  cannot  cause  lockup 
of  the  steering  or  adversely  affect  the 
brake  system. 


For  the  reasons  presented  above,  it  is 
unlilcely  that  NHTSA  would  issue  an 
order  for  the  notification  and  remedy  of 
a  safety-related  defect  in  the  subject 
vehicles  at  the  conclusion  of  the 
investigation  requested  in  the  petition. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  January  26, 1998. 
Kenneth  N.  Weinstein. 
Associate  Administrator  for  Safety 
Assurance. 
[FR  Doc.  98-2937  Filed  2-5-98;  8:45  ami 

BIUMO  CODE  4tie-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminlstiation 

[DockM  No.  NHTSA-e»-3412:  Notioa  1] 

DeTomaso  Modena  S.p.A.;  Receipt  of 
Application  for  Temporary  Exemption 
From  Three  Federal  Motor  Vehicle 
Safety  Standards 

DeTomaso  Modena  S.p.A.  of  Modena. 
Italy  ("DeTomaso")  has  applied  for  a 
temporary  exemption  from  portions  of 
three  Federal  motor  vehicle  safety 
standards  as  described  below.  The  basis 
of  the  application  is  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
tried  in  good  faith  to  comply  with  each 
of  the  standards. 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

DeTomaso  is  a  small,  independent 
Italian  passenger  car  manufacturer 
which  produced  15  vehicles  between 
September  1, 1996.  and  September  1. 
1997.  The  current  car  produced,  and  the 
one  for  which  exemption  is  sought,  is 
the  Guara  GT  coupe.  DeTomaso's 
"sister"  corporation,  DeTomaso  Ponente 
Sri,  was  recently  formed  to  launch  the 
development  and  production  of  the 
Bigua  coupe,  intended  as  the  successor 
to  the  Guara.  The  Bigua  has  been 
designed  to  conform  to  all  applicable 
U.S.  Federal  motor  vehicle  safety 
standards.  However,  DeTomaso 
anticipates  that  it  cannot  begin 
production  of  the  Bigua  until  1999 
"given  the  significant  investments 
required  and  the  need  for  completion  of 
outside  financing."  In  the  interim,  it 


6256 


Federal  Regtoter/Vol.  63.  No.  25 /Friday.  February  6.  1998 /Notices 


needs  to  sell  50  Guaras  in  the  next  12 
months  to  have  adequate  cash-flow  to 
prevent  shut-down  of  its  factory.  Its 
cumulative  net  losses  in  the  five-year 
period  1992-96  are  sUghtly  less  than 
$7,625,000.  Critical  revenue  can  be 
generated  by  selling  some  Guaras  in  the 
American  market.  This  will  also  afford 
an  opportunity  for  DeTomaso  to 
reintroduce  its  name  in  the  United 
States  after  an  absence  of  20  years  (its 
Pantera  model  was  sold  through 
Lincoln -Mercury  dealers  in  the  1970s). 

The  Guara  has  received  full  type 
approval  under  EC  law.  However,  at  the 
time  it  was  designed,  1993.  DeTomaso 
did  not  intend  to  sell  it  in  the  American 
market  and  such  a  decision  was  not 
reached  until  the  Summer  of  1997  when 
it  became  apparent  that  reentry  into  the 
United  States  with  the  Guara  was 
financially  necessary  in  advance  of 
introduction  of  the  hilly-complying 
Bigua.  DeTomaso  cites  NHTSA's  grant 
of  a  temporary  exemption  to  Bugatti  as 
an  example  of  relief  being  provided  a 
vehicle  which  also  was  not  designed 
with  the  U.S.  market  in  mind  (59  PR 
11649).  hs  review  of  the  Federal  motor 
vehicle  safety  standards  has  led  it  to 
conclude  that  the  Guara  can  meet  all  but 
a  portion  of  three  of  them:  Standard  No. 
208  Occupant  Crash  Protection  (the 
automatic  restraint  requirements  of 
paragraph  S4.1.5),  Standard  No.  214 
Side  Impact  Protection  (the  dynamic 
side  impact  requirements  of  paragraph 
S3(b)).  and  Standard  No.  301  Fuel 
System  Integrity  (the  lateral  moving 
barrier  and  roll-over  portions  of 
I}aragraphs  S6.3  and  S6.4).  Accordingly, 
it  requests  a  two-year  exemption  from 
them.  A  denial  would  force  DeTomaso 
to  cease  production  of  the  Guara 
because  of  insufficient  demand  outside 
the  United  States  for  it,  and  remain 
closed  until  the  Bigua  was  ready  for 
manufacture.  However,  "a  denial  of  the 
exemption  request  will  create  the  grave 
risk  that  potential  investors  will  refrain 
from  consummating  their  investments 
and  could  thus  ieopardize  the  entire 
existence  of  DeTomaso."  The  company 
believes  that  it  has  made  a  good  faith 
effort  for  the  Bigua  to  meet  the  Federal 
motor  vehicle  safety  standards  for 
which  it  is  requesting  exemption  on 
behalf  of  the  Guara. 

The  applicant  believes  that  a 
temporary  exemption  would  be  in  the 
public  interest  and  consistent  with 
trafTic  safety  objectives  for  several 
reasons.  The  first  is  the  low  volume  of 
exempted  vehicles;  it  does  not 
anticipate  selling  more  than  50  Guaras 
in  the  United  States  over  the  next  two 
years.  The  second  is  that  the  Guara  will 
meet  the  requirements  of  34. 1  of 
Standard  No.  208  with  belted  (3-point 


system)  crash  test  dummies.  This  test 
will  be  piggy-backed  with  Standard  No. 
301 's  frontal  impact  test:  the  applicant 
informs  NHTSA  that  it  "will  modify  its 
European  design  and  fit  reinforced 
structures  on  all  exempted  cars."  It 
believes  that  "this  design  should  also 
provide  significant  benefit  as  regards 
side  impact  protection."  DeTomaso 
argues  that  the  mounting  of  the  fuel  tank 
in  the  central  tubular  chassis  will 
reduce  the  risk  of  fuel  system  damage  in 
the  event  of  a  crash.  Finally,  it  will 
place  a  label  on  the  dash  advising 
occupants  of  the  exemption  and  the 
need  to  wear  their  seat  belts. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Central 
Docket  Management  Facility,  room  Pl- 
401, 400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  (bt>m  10  a.m. 
to  5  p.m.)  at  the  above  address  both 
before  and  after  that  date.  Comments 
may  also  be  viewed  on  the  Internet  at 
web  site  dms.dot.gov.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  application 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  March  9, 1998. 

(49  U.S.C.  30113:  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on  February  2, 1998. 
L.  Robert  Sheltoii, 
Associate  Administrator  for  Safoty 
Performance  Standards. 
(PR  Doc.  98-2997  Filed  2-5-98;  8:45  am] 
WLUNaoooc  4«io-aa-p 


DEPARTMENT  OF  THE  TREASURY 

Suixniseion  to  0MB  for  Review; 
Comment  Requeet 

January  26. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  caUing  the  Treastiry 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 


OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Services  (IRS) 

OMB  Number.  1545-1565. 

Notice  Number:  Notice  97-64. 

Type  o/i?eview:  Extension. 

Title:  Temporary  Regulations  to  Be 
Issued  Under  Section  (h)  of  the  Internal 
Revenue  Code  (Applying  Section  1(h)  to 
Capital  Gain  Dividends  of  RICs  and 
REITs). 

Description:  Notice  97-64  provides 
notice  of  forthcoming  temporary 
regulations  that  will  permit  Regulation 
Investment  Companies  (RICs)  and  Real 
Estate  Investment  Trusts  (REITs)  to 
distribute  multiple  classes  of  capital 
gain  dividends. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
1.500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  98-2951  Filed  2-5-98;  8:45  am] 
MXMQOOOC  4t3O-01-# 


DEPARTMENT  OF  THE  TREASURY 

SuiMnission  for  OMB  Review; 
Comment  Requeet 

January  28. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 
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Special  Request 

In  order  to  begin  the  survey  described 
below  in  early  February  1998,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  February  2. 1998.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Qearance  Officer  at  the 
address  Usted  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-0020. 

Type  of  Review:  Revision. 

Title:  Customer  Satisfaction  Survey 
System. 

Description:  This  is  a  direct  outgrowth 
of  the  mid-October  1997  Senate  Finance 
committee  hearings  where  the  conduct 
of  IRS  employees  was  publicly  called 
into  question.  Both  majority  and 
minority  members  of  the  committee 
pointed  to  State  or  current  IRS 
functional  surveys  that  solicit  such 
customer  feedback,  and  recommended 
that  the  IRS  as  a  whole  pursue  a  similar 
approach.  This  survey  is  designed  to 
soUdt  responses  from  taxpayers,  their 
representatives,  and  other  appropriate 
customers  shortly  after  their  case  is 
closed  or  at  the  conclusion  of  their 
interaction  with  an  IRS  employee.  The 
functional  areas  within  IRS  included  in 
this  survey  are:  (1)  Customer  Service,  (2) 
Collection,  (3)  Examination,  (4) 
Appeals,  and  (5)  Employee  Plans  and 
Exempt  Organizations  (EP/EO). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1.784,619. 

Estimated  Burden  Hours  Per 
Response:  4  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
118,975  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

OMB  Reviews:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
ex:  20503. 
LotoK.Hdlaiid. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-2952  Filed  2-5-98;  8:45  am] 


DB>ARTMEIiT  OF  THE  TREASURY 

SubmieskMi  for  OMB  Review; 
Comment  Recyiwt 

January  26,'^998. 

Hie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regardiitg  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Bureau  (rf  Alcohol,  Tobacco  and 
Firearms  (BATE) 

<M4B  Number:  1512-0092. 

Form  Number:  ATF  F  5100.31. 

Type  of  Review:  Revision. 

Title:  Application  for  Certification/ 
Exemption  of  Label/Bottle  Approval 
under  the  Federal  Alcohol 
Administration  Act 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the  regulated 
industry  subniitted  to  Treasury  as  an 
application  to  label  their  products. 
Treasury  oversees  label  applications  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  beverages. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
8,624. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (3 
years). 

Estimated  Total  Recordkeeping 
Burden:  28,565  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue.  N.W., 
Washington.  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Loia  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc  98-2953  Filed  2-5-98;  8:45  am] 
■UJNQ  COOK  4ata-ai-# 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Revised  NationsI  Customs  Automation 
Program  Test  Regarding 
Reconciliation 

AOGNCY:  Customs  Service,  Treasury. 
ACTKM:  General  notice. 

summary:  On  February  6. 1997,  a  notice 
was  published  in  the  Federal  Regisler 
announcing  a  Customs  prototype  test  of 
reconciUation.  A  subsequent  notice, 
published  in  the  Federal  Register  on 
September  30, 1997,  announced 
modifications  to  the  originally  planned 
test.  In  response  to  comments  received 
pursuant  to  that  notice  and  discussions 
with  the  trade  community.  Customs  has 
made  further  enhancements  to  the 
reconciliation  prototype.  These 
enhancements  include  a  blanket 
application  option  to  entry-by-entry 
flagging  and,  for  Reconciliations 
involving  duties,  taxes,  or  fees  due,  the 
option  of  filing  aggregate  data  for  the 
Reconciliation  in  Ueu  of  entry-by-entiy 
data.  This  docimnent  serves  as  a 
replacement  for  all  previous  notices  for 
this  prototype,  which  is  known  as  the 
ACS  Reconciliation  Prototype.  The 
changes  to  the  prototype  detailed  herein 
do  not  affect  the  previously  announced 
start  date  of  October  1, 1998,  nor  do 
they  affect  the  policy  which  makes  this 
prototype  the  exclusive  means  to 
reconcile  entries,  pursuant  to  19  U.S.C. 
1484(b). 

This  docimient  invites  pubUc 
comments  concerning  any  aspect  of  the 
planned  test,  informs  interested 
members  of  the  pubUc  of  the 
requirements  for  voluntary 
participation,  and  establishes  the 
process  for  developing  evaluation 
criteria.  This  document  also  serves  to 
open  the  appUcation  period.  Certain 
information,  as  outlined  in  this  notice, 
must  be  filed  in  an  application  %vith 
Customs  prior  to  an  applicant  being 
approved  for  participation.  It  is 
important  to  note  that  certain  aspects  of 
this  prototype  may  be  modified  prior  to 
implementation  of  the  final 
reconciliation  program. 

EFrecnVE  DATES:  The  testing  period  of 
this  prototype  will  commence  no  earlier 
than  October  1, 1998,  will  run  for 
approximately  two  years,  and  may  be 
extended.  The  prototype  will  be  limited 
to  consumption  entries  filed  on  or  after 
October  1, 1998,  through  September  30, 
2000.  Comments  concerning  this  notice 
and  apphcations  to  participate  in  the 
prototype  are  requested  by  March  31, 
19M. 
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Written  commmts 
regarding  this  notice  and/or 
applications  to  participate  in  this 
prototype  should  be  addressed  to  Ms. 
Shari  McCann.  ReccHiciliation  Team. 
U.S.  Customs  Service,  1300 
Pennsylvania  Ave,  NW,  Room  5.2A. 
Washington.  DC.  2022»-0001. 
KM  ntmnen  uroMMA-noN  oontact:  Ms. 
Shah  McCann,  at  (202)  927-1106,  or  Mr. 
Don  Luther  at  (202)  927-0915. 

ANY  MFOfMATION: 


Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act).  Pub.L.  103-182.  107  SUt 
2057  (December  8.  1993).  contains 
provisions  pertaining  to  Customs 
Modemiatioo  (107  SUt.  2170).  Subtitle 
B  of  Title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  prooeaeing  of  commercial 
importations.  Section  637  of  the  Act 
amieoded  Section  484  of  the  Tariff  Act 
of  1930  to  eetablish  a  new  subsection 
(b).  entitled  "Reconciliation",  a  planned 
component  of  the  NCAP.  Section 
101.9(b)  of  tlie  Customs  Regulatioos  (19 
CFR  101.9(b))  provides  for  the  testing  of 
NCAP  components.  See.  TD  95-21.  This 
test  is  estahliahed  pursuant  to  those 
regulations.  Tliis  document  replaces 
earlier  notices  concaming  the 
recoociliatiaa  prototype  test,  published 
in  the  Pedbeel  BegMer  on  Febmary  6. 
1097  (62  FR  5673).  announcing  the 
initial  Customs  prototype  test  of 
rsooDciliatioa.  and  on  September  30. 
1907  (62  FR  51181).  modifying  the 
Initiel  prototype). 


When  certain  information  (other  than 
tlut  related  to  the  admissibility  of 
merchandise)  is  not  determinuile  at  the 
tbne  of  entry  summary,  an  imp<Mler  may 
later  provi<to  Customs  with  that 
information  on  a  Reconciliation.  A 
Reconciliation  is  treeted  as  an  entry  for 
purposes  of  liquidation,  rellquidation. 
and  protest  Upon  liquidation  of  any 
underlying  entry  summary,  any  decision 
by  Cu^oms  entering  into  that 
liquidation,  e.g..  classification,  may  be 
protested  pursuant  to  19  U.S.C.  1514. 
When  the  outstanding  issue,  e.g.,  value 
as  determined  by  the  actual  costs,  is 
later  furnished  in  the  Rectmciliation.  the 
Reconciliation  will  be  liquidated.  The 
liquidation  of  the  Reconciliation  tvill  be 
posted  to  the  Bulletin  Notice  of 
Liquidatioa.  and  may  be  protested 
pursuant  to  19  U.S.C  1514.  but  the 
protest  may  onfy  pertain  to  the  issuefs) 
flagged  for  reconciliation  (i.e.,  the 
protest  may  not  re-visit  issues 


previously  liquidated  on  the  underlying 
entry  summary). 

Importers  must  be  aware  of  the 
distinction  between  prior  disclosure  and 
reconciliation.  A  prior  disclosiue  exists 
when  a  person  concerned  discloses  the 
drctmistances  of  a  violation  pursuant  to 
the  Customs  Regulations.  The  person 
disclosing  this  infcnination  must  do  so 
before,  or  without  knowledge  of.  the 
commencement  of  a  f(mnal 
investigation  of  that  violation. 
Recondliation  is  the  process  by  which 
an  importer  notifies  Customs  of 
imdeterminable  information,  and  by 
which  the  outstanding  information  is 
provided  to  Customs  at  a  later  date. 
Under  reconciliation,  the  importer  is  not 
disclosing  a  violation,  but  rather 
identifying  information  wrhich  is 
imdetermiiuble  and  will  be  provided  at 
a  later  time. 

DefiaitsoM 

1.  Reconciliation:  The  process  nidiich 
allovrs  an  importer  to  idcmtify 
undetmninaUe  infocmatian  (other  tlian 
tliat  afliacting  admiasibility)  to  Customs, 
and  provide  the  outstendiiig 
inibnnation  at  a  later  date. 
Reconciliation  also  refars  to  the  entry  on 
which  the  outstanding  infbimatioa  is 
provided. 

2.  UndeHying  Entry  Summary.  A 
consumption  entry  summary  flagged  for 
reconciliation. 

3.  Flagging  an  entry  for  reconciliation: 
Identifying  to  Customs  that  an  eotiy 
summary  is  subject  to  recoociliation  for 
a  defined  issue(s).  There  are  two  ways 
an  importer  can  flag  an  entry  summary 
for  remndlietiop: 

a.  Entry-by-entry  flagging:  The 
importer  electronically  via  ABI  inputs 
an  indicator  on  all  endies  which  are 
subject  to  reconciliation.  This  indicator 
identifies  the  issue(s)  subject  to 
reconciliation. 

b.  Blanket  application:  Prior  to  filing 
entries  subject  to  reconciliation,  the 
importer  provides  Customs  a  letter 
wUch  contains  the  importer  of  reccmi 
number,  the  time  period  in  which 
entries  are  subject  to  reconciliation,  and 
the  is8ue(s)  subject  to  reconciliation. 
Customs  will  input  an  electronic 
indicator  on  ALL  entries  for  that 
importer  for  that  time  period,  which 
will  identify  them  as  being  subject  to 
reconciliation  for  the  issue(s)  indicated. 

4.  Entry-By-Entry  Reconciliation:  A 
Reconciliation  in  which  the  revenue 
adjustment  is  specifically  provided  fat 
each  afiiected  entry  summary. 

5.  Aggregate  Reconciliation:  A 
Reconciliation  filed  writh  simunarized 
data  showing  reconciled  adjustments  at 
an  aggregate  level.  A  list  of  the  afiacted 
entries  is  required,  but  the  revenue 


change  need  not  be  broken  out 
according  to  individual  underlyifig 
entries.  Aggregate  Reconciliations  may 
be  used  only  where  all  adjustments 
covered  by  the  Reconciliation  result  in 
absolute  increases  in  duties,  taxes,  and 
fees.  Drawback  is  not  available  on  the 
increased/reconciled  adjustment. 

6.  Absolute  increase:  Each  and  evwy 
underlying  entry  simimary  covered  by 
the  Reconciliation  results  in  an  increase 
or  no  change  in  duties,  taxes,  and  fees. 
Only  absolute  increases  are  eligible  for 
Aggregate  Reconciliations. 

FTSipIss'  Where  entries  A  and  B  are  both 
covered  by  a  Recondliation.  the 
RaooQciliation  tvould  have  an  Abcolute 
Increase  if  the  rhanym  to  both  entries  would 
be  incraasBS  or  do  rhangBS.  If  A  inrrwemd 
and  B  decreased,  even  if  A's  increase  Is 
greater  than  B's  decrease,  this  is  NOT  an 
Abaohit*  Increese.  See  Netting,  below. 

Nele:  This  principle  applies  at  the  entry 
level  rather  than  at  the  Una  level  That  is. 
ragardless  of  decreases  on  iodivkiual  iinet  on 
entry  A.  as  long  as  the  total  changs  for  entry 
A  rnulted  in  an  increase  in  duties,  taxes,  and 
fises.  it  could  be  considered  part  of  an 
Absolute  Ik 
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7.  Netting:  Situations  in  wfaidi 
increeses  AND  decraesee  resulted  at  the 
end  of  the  reconciliation  period.  In  any 
netting  situation,  the  importer  has  the 
following  options: 

a.  Pile  an  Entry-By-Entry 
Reconciliation  to  aooount  far  both  the 
increases  and  decreeaes,  or 

b.  Divide  the  Reconciliation  into  two 
pieces:  An  Aggregate  Reconciliation  for 
the  increase  and  an  Bntoy-By-Entry 
RecondliatlCn  for  the  ( ~ 


Pesniplian  ef  the  ACS  ■eronrilietion 


Customs  goals  in  the  design  of  this 
prototype  are  to  (1)  make  progress  under 
this  key  com(>onent  of  the  Mod  Act.  (2) 
establish  uniformity  in  an  area  which 
has  traditionally  operated  tmder  a  . 
variety  of  procedures.  (3)  provide 
financial  safiBguards.  and  (4)  institute  a 
legal  mechanism  for  reconciling  entries. 

A.  Exclusive  h4eans 

Concurrent  with  this  Automated 
Commercial  System  (ACS) 
Reconciliation  Prototype.  Customs  is 
designing  a  reconciliatiai  component 
imder  the  National  Customs  Automation 
Program  Prototype  (NCAP/P)  in  the 
Automated  Commercial  Environment 
(see,  62  FR  14731,  dated  March  27, 
1997). 

Thus,  except  for  participation  in  the 
NCAP/P  and  upon  implementation  of 
this  prototype,  any  party  who  elects  to 
reconcile  entries  pursuant  to  19  U.S.C 
1484(b)  may  only  do  so  through  this 
prototype.  This  prototype  will  serve  as 


the  exclusive  means  to  reconcile  entries 
for  (1)  value.  2)  classification  on  a 
limited  basis,  (3)  merchandise  entered 
under  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  heading 
9802.  and/or  (4)  merchandise  entered 
under  the  North  American  Free  Trade 
Agreement  (NAFTA).  All  practices  with 
respect  to  block  liquidation/block 
appraisement  (liquidating  one  entry 
summary  or  some  entry  summaries  %vith 
a  periodic  adjustment  affecting  many 
entry  simunaries)  will  cease  and  sudi 
post-entry  adjustments  will  only  take 
place  via  the  ACS  Reconciliation 
Prototype.  All  importers  may  apply  for 
this  prototype.  Details  on  the 
application  process  are  explained 
below.  Outside  of  reconciliation,  the 
only  alternative  post-entry  adjustment 
will  be  to  file  a  Supplemental 
Information  Letter  for  each  afiiected 
entry  summary,  with  appropriate 
corrective  data  and  dufy  tenders.  (For 
information  on  the  Supplemental 
Information  Letter,  see  Automated 
Broker  Interface  (ABI)  administrative 
message  #97-0727,  posted  on  8/4/97, 
entitled  "314  Day  Liq  Cycle— Trade 
Notice.")  As  always,  importers  retain 
the  right  to  request  extension  of 
liquidation  of  entry  summaries,  as 
described  in  19  CFR  159.12(aHii). . 

B.  Notice  of  Intent 

A  notice  of  intention  to  file  a 
Reconciliation  ("Notice  of  Intent") 
identifies  an  undeterminable  issue, 
transfers  liability  for  that  issue  to  a 
Reconciliation  and  permits  the 
liquidation  of  the  underlying  entry 
summary  as  to  all  issues  other  thain 
those  which  are  transferred  to  the 
Reconciliation.  By  providing  a  Notice  of 
Intent,  an  importer  is  requesting  that  a 
certain  issue  or  group  of  issues  be 
separated  from  the  entry  summary.  The 
importer  volimtarily  requests  and 
accepts  that  the  issueCs)  identified  in  the 
Notice  of  Intent  remain  open  and 
outstanding.  The  importw  remains 
responsible  for  filing  a  Reconciliation, 
and  liable  for  any  duties,  taxes,  and  fees 
resulting  frtHn  the  filing  and/or 
liquidation  of  the  Reconciliation.  The 
Notice  of  Intent  creates  an  obligation  on 
the  importer  to  file  the  Reconciliation. 
Importers  participating  in  this  prototype 
%viU  recognize  that  the  liquidation  of  the 
underlying  entries  pertains  only  to  those 
issues  not  identified  by  the  importer  on 
the  Notice  of  Intent. 

The  underlying  entries  flagged  for  a 
Reconciliation  may  be  filed  at  any  port, 
including  any  combination  of  ports.  The 
following  entries  types  are  eligible  for 
rscondliatian  imder  this  prototype: 

1.  Entry  tjrpe  01:  Free  and  dutiable 
formal  consimiption  entries: 


2.  Entry  type  02*:  Quota/visa 
consimiption  entries; 

3.  Entry  type  03*:  Antidumping/ 
Countervailing  duty  (AD/CVD) 
consumption  entries; 

4.  Entry  type  06:  Foreign  Trade  Zone 
consumption  entries;  and 

5.  Entiy  type  07*:  Quota/visa  and  AD/ 
CVD  combination  consumption  entries. 

*  Quota  and  AD/CVD  entries  may  not 
be  reconciled  for  classification;  they 
may  only  be  reconciled  for  HTSUS 
heading  9802,  value  and/of  NAFTA. 
The  issues  of  AD/CVD  final  rate  and 
scope  determination,  quota  category  or 
any  admissibility  issue  are  likevtrise  not 
eligible  reconciliation  issues  imder  this 
prototype. 

(1)  Option:  Entry-by-Entry  Flag 

During  this  prototype,  the  importer 
may  "flag"  the  imderlying  entries  at 
time  of  filing  via  an  ABI  indicator, 
which  will  serve  as  the  Notice  of  Intent. 

(2)  Option:  Blanket  Application  Flag 

lliose  importers  who  find  that  a  large 
majority  of  their  entry  summaries 
require  flagging  may  provide  their 
Notice  of  Intent  by  filing  a  "blanket 
application"  in  lieu  of  entry-by-mtry 
flags.  The  blanket  application  will 
consist  of  written  notice  by  the  importer 
showing  the  Importer  of  Record  number, 
range  of  dates  in  which  the  underlying 
entry  summaries  will  be  subject  to 
reconciliation,  and  a  list  of  the  issues 
subject  to  reconciliation.  This 
application  must  be  received  by 
Customs  no  later  than  seven  working 
days  prior  to  transmission  of  the  first 
entry  subject  to  the  Reconciliation. 
Upon  receipt  of  the  blanket  application. 
Customs  will  automatically  apply  the 
above-mentioned  electronic  fl^  to  all 
entry  summaries  filed  by  the  importer 
during  the  specified  time  period. 

C.  Issues  To  Be  Reconciled 

The  ACS  Reconciliation  Prototype 
wiU  allow  the  following  issues  to  be 
flagged  for  reconciliation:  value,  HTSUS 
heading  9802,  NAFTA,  and 
classification  on  a  limited  basis. 

1.  Value— The  ACS  Reconciliation 
Prototype  is  open  to  reconciliation  of  all 
value  issues. 

2.  HTSUS  heading  9802— The  issue  of 
9802  includes  only  the  value  aspect 
involved  with  this  HTSUS  provision, 
e.g.,  reconciling  the  estimated  to  actual 
costs. 

3.  NAFTA — Reconciliation  may  be 
used  as  a  vehicle  to  file  post- 
importation  refund  claims  under  19 
U.S.C.  1520(d).  NAFTA  Reconciliations 
are  subject  to  the  obligations  of  19  CFR 
part  181.  subpart  D.  T^e  importer  must 
possess  a  valid  Certificate  of  Origin  at 


the  time  of  making  a  NAFTA  claim. 
Presentetion  of  the  NAFTA  Certificate  of 
Origin  to  Customs  is  waived  for  the 
purposes  of  this  prototype,  but  the  filer 
must  retain  this  document,  which  shall 
be  provided  to  Customs  upon  request. 
Tlie  Certificate  of  Origin  is  part  of  the 
alA  list  (19  U.S.C.  1508(a)(1)(A)),  and 
covered  by  the  recordkeeping  provisions 
of  the  Customs  laws.  Filers  are 
reminded  that  interest  shall  accrue  bom 
the  date  on  which  the  claim  for  NAFTA 
eligibility  is  made  (the  date  of  the 
NAFTA  Reconciliation)  to  the  date  of 
liquidation  or  reliquidation  of  the 
Reconciliation.  The  obligation  to  file  a 
Reconciliation  opened  by  the  Notice  of 
Intent  applies  to  all  Reconciliations, 
including  NAFTA,  even  if  the 
participant  finally  concludes  it  cannot 
file  a  valid  520(d)  claim,  in  which 
instance  the  NAFTA  Reconciliation 
would  be  filed  with  no  change. 

4.  Classification— Classification  issues 
will  be  eligible  for  reconciliation  only 
when  such  issues  have  been  formally 
established  as  the  subject  of  a  pending 
administrative  ruling  (including 
preclassificatioTfTulings).  protest,  or 
court  action. 

Reconciliation  for  classification  issues 
other  than  those  listed  above  is  not 
permitted.  Reconciliation  for  quantity  is 
also  not  permitted.  These  issues  are  very 
closely  linked  to  admissibility,  and 
therefore  are  not  eligible  for 
reconciliation.  Post-entry  adjustments 
for  these  issues  may  still  be  made 
however,  using  the  Supplemental 
Information  Letter  process.  (For 
information  on  this  process,  see  ABI 
administrative  message  *97-0727. 
8/4/97.) 

D.  Reconciliation — Menu  Approach 

By  this  notice.  Customs  is  offering  a 
variety  of  choices  in  reconciliation  to 
meet  a  variety  of  business  needs. 
Importers  may  find  it  helpful  to  view 
these  alternatives  as  a  "menu" 
approach.  It  should  be  noted  that  the 
following  menu  choices  are  for  the  type 
of  Reomciliation  filed.  They  are  not 
conditioned  on  the  method  of  flagging 
used.  In  other  words,  an  importer  can 
flag  entries  eithor  individually  or  via  a 
blanket  application,  and  reconcile  those 
entries  via  an  Aggregate  or  Entry-By-       ^ 
Entry  Reconciliation. 

1.  Entry-by-Entry  Reconciliation 

a.  This  option  can  be  used  for  all 
reconciliation  adjustments,  including     ~ 
refunds  of  duties,  taxes,  and  fees. 

b.  The  continuous  bond  on  the 
imderlying  entries  will  be  used  to  cover 
the  Reconciliation. 

c.  Customs  will  accept  no  drawback 
claims  on  the  underlying  entries  until 
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the  Reconciliation  is  filed  writh  duties, 
taxes,  and  fees  deposited. 

d.  The  revenue  adjustment  will  be 
broken  down  to  entry-by-entry  detail  for 
all  underlying  entry  summaries. 

e.  After  the  Reconciliation  has  been 
filed,  drawback  may  be  claimed  against 
the  underlying  entries  and,  if 
appropriate,  the  reconciled  increase. 

f.  Reconciliation  of  any  issue  which 
covers  Antidumping  and/ or 
Countervailing  duty  entries  must  be 
submitted  as  an  Entry-By-Entry 
Reconciliation. 

2.  Aggregate  Reconciliation 

a.  This  option  applies  only  to  those 
situations  which  involve  an  absolute 
increase.  j.e...each  and  every  entry 
covered  by  the  Reconciliation  results  in 
an  increase  or  no  change  in  duties, 
taxes,  and  fees.  If  netting  is  involved  to 
reach  a  net  increase,  this  option  does 
not  apply.  (See  Definitions  section  of 
this  notice  for  more  details.) 

For  example,  entry  123  covers 
product  A.  Entry  234  covers  product  B. 
An  assist  was  provided  for  product  A. 
which  resulted  in  an  increase  in  (futy. 
The  value  of  product  B  «vas  affected  by 
currency  fluctuations,  which  resulted  in 
a  decrease  in  duty.  An  Aggregate 
Reconciliation  cannot  be  fl  led  to  cover 
both  entry  123  and  entry  234. 
Remember,  this  restriction  against 
netting  applies  only  to  netting  between 
different  entries.  If  entry  456  covers 
both  products  A  and  B,  as  long  as' entry 
45d  as  a  whole  had  an  increase  in 
duties,  taxes  and  fees,  it  may  be 
included  in  an  Aggregate 
Reconciliation. 

b.  The  continuous  bond  on  the 
underlying  entries  will  be  used  to  cover 
the  Reconciliation. 

c  Customs  will  accept  no  drawback 
claims  on  the  underlying  entries  until 
the  Reconciliation  is  filed  %vith  duties, 
taxes,  and  fees  deposited. 

d.  The  Reconduation  will  include  a 
list  of  all  underlying  entries,  but  will 
not  require  the  revenue  adjustment  to  be 
broken  down  by  entry. 

e.  After  the  Reconciliation  has  been 
filed,  drawback  may  be  claimed  against 
the  underlying  entries,  but  may  NOT  be 
claimed  against  the  reconciled  increase. 
All  parties  are  hereby  notified  that  no 
drawback  refunds  will  be  issued  on  the 
reconciled  adjustment,  e.g.,  if  the  duty 
paid  on  the  underlying  entry  summary 
is  SlO.IXX).  and  the  overall 
reconciliation  increase  adjustment  is 
SI  .000,  the  S10.000  is  eligible  for  a 
drawback  refund.  The  SI  ,000  is  not 
eligible  for  a  drawback  refund.  By 
opting  to  file  an  Aggregate 
Reconciliation,  all  participants 
understand  that  they  waive  their  ability 


to  claim  drawback  or  transfer  drawback 
rights  for  the  amount  of  the  reconciled 
increase. 

£.  Filing  of  Reconciliation— Grouping. 
Timeliness  and  Location 

Reconciliation  is  to  be  used  to  group 
entries  together  for  a  common, 
outstanding  issue.  Entries  flagged  for 
reconciliation  which  have  the  same 
outstanding  information  should  all  be 
grouped  on  one  Reconciliation,  e.g., 
entries  flagged  for  reconciliation 
awaiting  finalizatlon  of  assist 
infiormation  should  be  grouped  on  one 
Reconciliation  where  the  assist 
information  is  provided. 

A  Reconciliation  of  value,  HTSUS 
heeding  9802  and/or  classification  shall 
be  filed  within  IS  months  of  the  date  of 
the  oldest  entry' summary  flagged  for 
and  grouped  on  that  Reconciliation.  A 
Reconciliation  may  cover  any 
combination  of  value,  HTSUS  heading 
9802  and  classification  issues.  Should 
the  issues  of  value,  HTSUS  heading 
9802  and/or  classification  on  one  entry 
summary  be  flawed  for  reconciliation, 
the  p>articipant  snail  address  all  those 
issues  on  the  same  Reconciliation. 

A  NAFTA  Reconciliation  must  be 
filed  within  12  months  of  the  date  of 
importation  of  the  oldest  entry  summary 
flagged  for  and  grouped  on  that 
Reconciliation.  NAFTA  Reconciliations 
may  not  be  combined  with  other  issues, 
because  of  NAFTA 's  unique  nature  and 
diflierent  due  dates,  and  so  that  Customs 
may  expedite  the  processing  of  such 
refunds. 

One  underlying  entry  summary  may 
have  up  to  two  Reconciliations,  one  for 
any  combination  of  classification. 
HTSUS  heading  9802  and/or  value,  and 
one  for  NAFTA. 

A  Reconciliation  which  is  not  filed  by 
the  appropriate  deadline  will  be 
handled  as  a  liquidated  damages  claim 
for  failure  to  file. 

The  Reconciliation  and  supporting 
documentation  may  be  filed  at  any  port 
location.  Certain  ports  will  be 
established  as  reconciliation  processing 
ports.  The  ABI  transmission  of  the 
Reconciliation  must  reflect  the 
appropriate  Customs-identified 
processing  port,  and  respective 
commodity  team,  on  the  header  record. 
Customs  tvill  notify  participants  of  the 
appropriate  processing  ports  and 
commodity  teams. 

Please  note  that  entries  filed  in  Puerto 
Rico  or  the  Virgin  Islands  must  be 
reconciled  on  separate  Reconciliations. 
Reconciliations  cannot  combine 
underlying  entries  filed  in  Puerto  Rico 
with  underlying  entries  filed  at  any 
other  port,  or  entries  filed  in  the  Virgin 
Islands  with  entries  filed  at  any  other 


port.  This  limitation  is  due  to  the  fact 
that  revenue  deposited  on  or  refunded 
from  entries  filod  in  the  Virgin  Islands 
and  Puerto  Rico  are  attributed  to 
separate  accounts  for  those  territories 
than  entries  filed  at  other  ports. 

F.  Effect  of  Reconciliation  on  Drawbadc 

Inherent  in  the  concept  of 
reconciliation  is  the  fact  that,  because 
certain  issues  are  kept  open  pending 
filing  of  the  RecondUation,  the 
information  regarding  these  issues  and 
the  resulting  liability  for  the  duties, 
taxes,  and  fees  previously  asserted  by 
the  importer  may  change  when  the 
Recondliation  is  filed.  Customs  will 
therefore  not  accept  drawback  claims  or 
certificates  on  underlying  entries 
flagged  for  recondliation  until  the 
Recondliation  is  filed  with  all  duties, 
taxes,  and  fiaes  deposited.  In  the  case  of 
a  drawback  claim  and  a  recondUation 
refund  against  the  same  imderlying 
entries,  the  importer  is  responsible  for 
ensuring  that  a  claim  for  a  refund  in 
excess  of  the  duties  paid  is  not  filed 
with  Customs  and  for  substantiating 
how  the  drawback  and  reconciliation 
refund  requests  apply  to  different 
merchandise. 

Since  draMrback  is  paid  on  a  per«ntry 
basis,  reoondled  adjustments  filed  with 
aggregate  data  are  not  eligible  for 
drawback.  As  the  adjustment  made 
pursuant  to  an  Aggregate  Recondliation 
is  not  conneded  to  specific  entry 
siunmaries,  it  would  be  impossible  for 
Customs  to  ensure  that  those  duties 
were  indeed  entitled  to  dravvfaack.  and/ 
or  that  the  duty  for  which  the  drawback 
was  claimed  had  not  been  previously 
refunded  on  the  underlying  entry 
summary(ies). 

G.  Filing  of  Reconciliation — Bond  Issues 

Entry  summaries  flagged  for 
recondliation  will  require  a  continuous 
bond,  which  must  be  accompanied  by  a 
rider.  The  rider  shall  reed  as  follows: 

By  this  rider  to  the  Customs  Form  301, 

No..    

executed  on,    

by 

as  principal,  importer  No.,   

and,    

as  surety  ,  code  No.,  _, 

which  is  effective  oo,    

the  principal  and  surety  agree  that  this  bond 
covers  all  Reconciliatioos  pursuant  to  19 
U.S.C  1484(b)  that  are  elected  on  any  entries 
secured  t>y  this  t)ond,  and  that  all  conditioDS 
set  out  in  Section  113.62.  Customs 
Regulations,  are  applicable  thereto. 

The  continuous  bond  obligated  on  the 
underlying  entries,  along  with  the  rider, 
will  be  used  to  cover  the  Recondliation. 
Adequate  bond  coverage  must  exist  for 
the  Recondliation. 
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All  underiying  entries  subjed  to  one 
Reconciliation  must  be  covered  by  one 
surety  and  one  continuous  bond.  Each 
Recondliation  must  be  covered  by  one 
surety,  i.e..  two  sureties  cannot  covw 
the  same  Recondliation.  Termination  of 
the  continuous  bond,  either  by  Customs, 
the  bond  prindpal  or  surety  will  result 
in  the  closing  of  the  Recondliation  to 
the  addition  of  further  underlying 
entries. 

H.  ACS  Reconciliation  Prototype — 
Chain  of  Events 

1.  Initial  Application 

As  part  of  an  importer's  application  to 
partidpate  in  the  ACS  Recondliation 
PnAtJtype,  the  importer  will  provide 
information  induding  descriptions  of 
the  spedfic  issues  to  be  recondled.  the 
merchandise  and  corresponding 
Harmonized  Tariff  Schedule  (HTS) 
classification,  and  which  ports  the 
importer  uses  or  intends  to  use. 
Customs  will  notify  the  applicant  in 
writing  of  their  acceptance  or  denial 
into  the  prototype.  (See  "Application  to 
Participate  in  ACS  Recondliation 
Prototype"  below.) 

2.  Entries  flagged  for  Recondliation 

a.  Any  entry  summary  that  is  flagged 
for  reconciliation  must  be  filed  via  ABI. 
An  electronic  indicator,  or  "flag",    ■ 
signifying  that  these  entries  are  to  be 
recondled,  will  be  applied  at  the  header 
level.  The  flag  designates  that  the 
indicated  issue(s)  for  the  entire  entry 
summary  (not  just  a  specific  line)  is 
subjed  to  reconciliation. 

b.  As  mentioned  above,  there  is  also 
a  "blanket  application"  option,  in 
which  ACS  will  automatically  set  the 
flag  for  all  of  an  importer's  entries  for  a 
given  period  for  a  given  issue(s).  The 
same  responsibilities  and  liabilities 
apply  to  these  entries  as  those  flagged 
individually. 

c  For  purposes  of  this  prototype,  the 
"flag"  (set  either  by  the  filer  or  by 
Customs  in  accordance  with  a  blanket 
application)  serves  as  the  importer's 
Notice  of  Intent  to  file  a  Recondliation. 

d.  The  importer  must  use  reasonable 
care  in  filing  the  entry  summary, 
including  but  not  limited  to  declaring 
the  proper  value,  classification,  and  rate 
of  duty  on  the  underlying  entry 
summary,  regardless  of  whether  a 
particular  issue  has  been  flagged  for 
recondliation.  For  example,  if  the  entry 
is  subjed  to  value  recondliation,  the 
importer  must  still  use  reasonable  care 
in  providing  a  good  faith  value  estimate, 
and  deposit  the  appropriate  duties, 
taxes,  and  fees  at  time  of  entry 
summary. 


e.  Entry  summaries  may  be  flagged  for 
recondliation  until  the  dose  of  the  test 
period. 

3.  Liquidation  of  Underlying  Entry 
Stmmiaries 

Liquidation  of  the  imderlying  entry 
summary  will  occur  as  with  any  entiy 
simmiary  and  will  be  posted  to  the 
Bulletin  Notice  of  Liquidation. 
Importers  who  partidpate  in  this 
prototype  will  recognize  that  the 
liquidation  of  the  underlying  entry 
summary  pertains  only  to  those  issues 
not  identified  by  the  importer  as  subjed 
to  recondliation.  Upon  liquidation  of 
the  underlying  entries,  any  dedsions  of 
the  Customs  Service  entering  into  that 
liquidation  can  be  protested  pursuant  to 
19  U.S.Q  1514.  It  should  be  noted  that 
liquidati(Hi  of  the  underlying  entry 
summaries  can.  but  does  not 
necessarily,  precede  the  filing  of  the 
Recondliation. 

4.  Importer  Electronically  Transmits  the 
Recondliation  via  ABI 

a.  When  the  importer  has  finalized  the 
outstanding  information,  and  has  the 
answer  to  the  issue  in  question,  the  filer, 
using  reasonable  care,  will 
electronically  (via  ABI)  transmit  the 
Recondliation  to  Customs.  The 
Recondliation  will  be  a  new  entry  type 
09. 

b.  Transmission  of  a  Reconciliation 
for  value,  HTSUS  heading  9802,  and/or 
classification  must  occur  mthin  15 
months  of  the  date  of  the  oldest  entry 
summary  flagged  for  and  grouped  on 
that  Reconciliation.  Transmission  of  a 
NAFTA  Recondliation  must  occur 
within  12  months  of  the  date  of 
importation  of  the  oldest  entry  sununary 
flagged  for  and  grouped  on  that 
Reconciliation. 

c.  Each  Recondliation  will  be  limited 
to  one  importer  of  record,  i.e.,  the 
underlying  entries  and  the 
Reconciliation  must  have  the  same 
importer  of  record. 

a.  This  prototype  will  allow  up  to 
9,999  underlying  entries  per 
Reconciliation.  . 

e.  The  importer  must  clearly 
docimient  how  the  information  in  the 
Reconciliation  was  derived.  The 
importer  must  maintain  all  supporting 
documentation  required  to  substantiate 
the  declaration  made  via  the 
Reconciliation,  and  provide  this 
information  to  Customs  or  Census  upon 
request.  Supporting  documents  may 
include,  but  are  not  limited  to: 

i.  CF  247 — Cost  Submission; 

ii.  Detailed  line-level  spreadsheets; 

iii.  Landed  cost  analysis  sheets; 

iv.  Invoices,  purchase  orders,  and   __ 
contrads;  and 


V.  Documents  supporting 
apportionment  of  assists  in  accordance 
with  19  CFR  152.103(e). 

The  recordkeeping  provisions  of  the 
Customs  laws  apply  to  the 
Recondliation  and  all  supporting 
documentation  as  described  above. 

f.  While  entry  siunmaries  may  be 
flagged  until  the  close  of  the  test  period, 
Recondliations  may  be  filed  and 
liquidated  after  the  closing  date  of  the 
test. 

g.  For  both  the  entry-by-entry  and 
aggregate  methods  of  recondliation,  the 
structure  of  the  Reconciliation  will 
indude  a  header,  assodation  file,  and 
line  item  data.  Where  there  are 
differences  in  the  type  of  Recondliation, 
they  are  noted  below.  Upon  request, 
Customs  will  provide  applicants  and 
other  interested  parties  with  sample 
Recondliations  of  each  type.  Customs 
will  provide  participants  with 
instructicMis  for  recondliation 
programming.  Importers  are  encouraged 
not  to  begin  programming  imtil  that 
time. 

i.  Header — The  Reconciliation  header 
will  indude  the  following  data 
elemmts:  ■' 

(a)  Recondliation  entry  number 

(b)  Port  of  entry  code  (=  processing 
port); 

(c)  Responsible  commodity  team; 

(d)  Reconciliation  type  (Entry-By- 
Entry  or  Aggregate); 

(e)  Reconciliation  date  (date  of  filing); 

(f)  Issue(s)  being  reconciled; 

(g)  IRS  number; 
(h)  Surety  code; 

(i)  Summary  date  of  oldest  underlying 
entry  simimary  (if  the  reconciliation 
issue  is  value,  HTSUS  heading  9802  or 
classification); 

(j)  Date  of  import  of  oldest  underlying 
entry  (if  the  recondliation  issue  is 
NAFTA); 

(k)  The  total  of  the  original  duties, 
taxes,  and  fees  (fees  broken  out  by 
"class  code")  which  were  deposited  on 
the  underlying  entries; 

(1)  The  total  of  the  recondled  duties, 
taxes,  and  fees  (fees  broken  out  by 
"class  code"); 

(m)  The  total  amount  of  interest 
deposited  on  filing  of  the 
Reconciliation.  Please  note:  Customs  is 
in  the  process  of  analyzing  business- 
realistic  options  for  interest  calculation 
which  are  revenue-neutral  and  do  not 
link  to  every  underlying  entry.  A 
subsequent  Federal  Register  notice  will 
be  published  with  any  options  for 
interest  calculation.  Until  such  further 
notice,  interest  must  be  calculated  in 
accordance  with  19  U.S.C.  1505;  and 

(n)  Comment  field:  This  field  is  to  be 
used  to  explain  any  details  of  the 
Reconciliation,  e.g.,  assist  declaration 
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on  part  XYZ  for  the  period  10/1/1908 
-9/30/190g. 

ii.  Association  file — For  both  Entry- 
By-Entry  and  Agnegate  Reconciliations, 
the  association  me  will  contain: 

(a)  The  underlying  entry  numbers, 
and  ports  of  entry,  which  were 
previously  flagged  and  grouped  on  the 
Reconciliation. 

For  Entry-By-Entry  Reconciliations 
only,  the  following  elements  are  also 
required  : 

(b)  The  actual  amount  of  duties,  taxes 
and  fees  (fees  broken  out  by  "class 
code")  deposited  per  underlying  entry 
siunmary: 


(c)  The  reconciled  amount  of  duties, 
taxes,  and  fees  (fees  broken  out  by 
"class  code")  which  should  have  been 
paid  for  each  of  the  underlying  entries 
had  the  complete  information  been 
available  to  the  importer  at  the  time  of 
filing  the  underlying  entry  summaries: 
and 

(d)  If  the  Reconciliation  results  in 
additional  duties  or  fees  due  Customs, 
the  filer  must  deposit  interest  at  time  of 
filing  the  Reconciliation.  Interest  must 
be  calculated  in  accordance  with  19 
U.S.C.  1505. 

iii.  Line  item  data — The  line  item  data 
for  both  the  Entry-By-Entry  and 
Aggregate  Reconciliations  will  NOT  be 


filed  via  ABI.  For  both  types  of 
Recondliation,  this  data  will  be 
submitted  both  in  hard  copy  and  in 
commercial  spreadsheet  format  via 
diskette.  The  data  elements  shown 
below  will  be  required  for  this  portion 
of  all  Reconciliations.  Each 
reconciliation  line  item  will  be 
consolidated  for  all  of  the  underlying 
entries  listed  in  the  association  file. 
Each  combination  of  HTSUS,  country  of 
origin.  Special  Program  Indicator  (SFI) 
and  calendar  year  of  release  will  require 
a  separate  line.  This  line  item  data  shall 
be  presented  in  the  format  shown  in  the 
sample  spreadsheet  below: 
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(a)  The  Bureau  of  the  Census  has 
certain  requirements  for  specific 
reconcilable  issues: 

(i)  Classification:  Reconciliations  for 
classification  must  include  the  data 
elements  of  quantity  and  port(s).  (The 
port(s)  may  be  reported  at  the  first  two 
digit  level,  e.g..  Port  4601  >  46.)  If  "ALL" 


is  indicated  in  the  "Port"  column. 
Census  will  understand  that  the  change 
provided  by  that  line  applies  to  all  ports 
in  which  the  importer  entered  the 
subject  merchandise. 

A  Reconciliation  of  a  classification 
change  requires  that  the  summarized 
data  lines  must  be  connected  to 
illustrate  the  shift  fit>m  one  HTS 


classification  to  another.  In  the 
spreadsheet  which  appears  above,  an 
example  is  included  in  which  a  ruling 
determined  that  a  portion  of  the 
merchandise  entered  under  HTSUS 
subheading  4011.10.5000  should  have 
been  classified  under  HTSUS 
subheading  4011.10.1000  (lines  11a  and 
lib  of  the  spreadsheet).  The  data 
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provided  in  the  Reconciliation  must 
show  Customs  and  Census  which 
portion  shifted  from  the  original  HTS 
classification  to  the  reconciled  HTS 
classification,  and  which  portion  did 
not  change. 

The  classification  change  illustrated 
in  lines  11a  and  lib  of  the  spreadsheet 
resulted  in  an  increase  in  duties  due 
Customs,  i.e.,  the  portion  of  the 
merchandise  that  changed  classification 
went  from  a  3.6%  to  a  4%  duty  rate. 
This  example  could  be  filed  as  an  Entry- 
by-Entry  or  Aggregate  Reconciliation. 
Remember:  should  the  classification 
change  result  in  a  decrease  in  duties, 
taxes,  and  fees,  the  Reconciliation  must 
be  filed  as  an  Entry-By-Entry 
Reconciliation. 

(ii)  HTSUS  heading  9802:  Similar  to 
classification,  a  Reconciliation  of 
tiTSUS  heading  9802  must  also  provide 
the  port(s)  covered  (port(s)  at  the  first 
two  digits),  and  a  link  between  the 
original  data  submitted  and  the 
reconciled  data.  Census  needs  to  be  able 
to  capture  the  shift  in  value,  in  order  to 
know  how  to  adjust  the  statistics  for 
both  the  HTSUS  Chapter  1-97  provision 
and  for  the  HTSUS  heading  9802 
provision.  An  example  of  a  9802  change 
is  also  provided  in  the  spreadsheet 
above. 

Should  the  HTSUS  heading  9802 
change  result  in  a  decrease  in  duties, 
taxes,  and  fees,  the  Reconciliation  must 
be  filed  as  an  Entry-By-Entry 
Reconciliation. 

h.  Payment — If  the  Reconciliation 
results  in  a  revenue  change.  Customs 
will  issue  one  bill  or  refund  per 
Reconciliation.  If  the  Reconciliation 
results  in  additional  duties,  taxes,  or 
fees  due  Customs,  payment  must  be 
made  via  check  or  Automated  Clearing 
House  at  the  time  of  filing  the 
Reconciliation.  In  such  cases,  the  filer 
must  deposit  interest  at  time  of 
Reconciliation  filing.  If  the 
Reconciliation  results  in  a  refund  due 
the  importer.  Customs  will  issue  the 
refund  within  30  days  of  liquidation  of 
the  Reconciliation.  Final  interest  will  be 
assessed  or  refunded  as  appropriate 
pursuant  to  19  U.S.C.  1505. 

i.  Liquidation  of  Reconciliation — 

i.  The  Reconciliation  will  be  reviewed 
and  liquidated,  and  one  bill  or  refund 
issued  if  a  revenue  change  is 
appropriate.  Importers  will  recognize 
that  there  may  be  instances  where  no 
bill  or  refund  is  necessary.  Interest  will 
be  calculated  in  accordance  with  19 
U.S.C.  1505.  The  liquidation  of  the 
Reconciliation  will  be  posted  to  the 
Bulletin  Notice  of  Ll(|uidation. 

ii.  On  a  matter  of  dispute,  the 
importer  may  follow  normal  protest 
procedures  (pursuant  to  19  U.S.C.  1514) 


with  regard  to  any  decision  pertaining 
to  the  liquidation  of  the  Reconciliation. 

Eligibility  Criteria 

1.  Participants  must  be  capable  of 
filing  the  imderlying  entry  summary 
and  Reconciliation  information 
electronically,  via  ABI. 

2.  Adequate  bond  coverage  must  exist 
for  the  Reconciliation.  Participants  must 
have  on  file  a  rider  and  a  continuous 
bond,  which  will  be  obligated  on  the 
underlying  entries  and  used  to  cover  the 
Reconciliation. 

Reasonable  Care  and  Recordkeeping 

Under  the  statutory  mandate  of  19 
U.S.C.  1484,  the  importer  is  responsible 
for  using  reasonable  care  in  declaring  at 
entry,  among  other  things,  the  proper 
value,  classification  and  rate  of  duty 
applicable  to  imported  merchandise. 
The  public  is  reminded  that  the 
obligation  to  use  reasonable  care  applies 
to  all  aspects  of  this  prototjrpe, 
including  the  filing  and  flagging  of  the 
underlying  entries  and  the  filing  of  the 
Reconciliation. 

Auditable  and  verifiable  financial 
records  must  be  the  basis  for  any 
Reconciliation.  Accordingly,  the 
importer  is  required  to  maintain  all 
records  to  support  the  Reconciliation, 
whether  an  &itry-By-Entry  or  Aggregate 
Reconciliation,  pursuant  to  Customs 
recordkeeping  laws,  and  maintain  a 
system  of  records  providing  an  audit 
trail  between  the  data  provided  in  the 
Reconciliation  and  the  importer's  books 
and  records. 

Upon  request  by  Customs  and/or 
Census,  further  information  in  support  , 
of  the  Reconciliation  must  be  provided 
by  the  importer.  For  example.  Customs 
may,  for  verification  purposes,  request 
that  the  importer  break  down  a  certain 
(HTSUS/country  of  origin)  line  by  part 
number,  contract  number,  etc.,  and 
provide  the  documentation  to  support 
the  change  made  at  that  level.  The 
importer  will  have  to  track  the 
adjustment  to  entry  if  requested  by 
Customs.  Census  may  in  certain 
circimistances  request  that  the  yearly 
change  for  a  given  (HTSUS/country  of 
origin/S^Il  be  broken  down  to  quarterly 
adjustments,  in  order  to  capture 
seasonal  fluctuations. 

Application  To  Participate  in  the  ACS 
Reconciliation  Prototype 

This  prototype  is  open  to  all 
importers.  As  stated  above,  this 
prototype  will  serve  as  the  exclusive 
means  to  reconcile  entries,  outside  of 
any  other  Customs-designated 
prototypes.  This  notice  requests 
importers  to  apply  for  participation  in 


this  prototype  by  submitting  the 
following  information:  ~~ 

1.  Importer  name  and  IRS  number; 

2.  Broker  name(s)  and  filer  code(s); 

3.  Surety  name(s)  and  surety  code(s); 

4.  Bond  coverage  (reconciliation  rider 
mentioned  above) ;  A  copy  of  the  rider 
and  identification  of  the  port  in  which 
the  continuous  bond  and  rider  are  filed 
must  be  included  in  the  application. 

5.  Commodities  (description  and  HTS 
no.)covered  imder  the  Reconciliation; 

6.  Port(s)  at  which  underlying  entries 
and  Reconciliation  will  be  filed; 

7.  Port  location  from  where  ABI 
transmission  will  be  sent  (may  be  same 
as  #6); 

8.  Number  of  entries  anticipated  to  be 
covered  by  the  Reconciliation; 

9.  Detailed  description  of  specific 
issue(s)  to  be  reconciled;  and 

10.  Point  of  contact  and  telephone 
nimiber. 

The  application  may  be  submitted  by 
the  importer's  broker  and/or  attorney,  if 
duly  authorized.  This  information 
should  be  submitted  by  March  31, 1998 
to  Ms.  Shan  McCann,  Reconciliation 
Team,  U.S.  Customs  Service,  1300 
Pennsylvania  Ave,  NW,  Room  5.2A, 
Washington,  DC  20229-0001.  By 
applying  to  participate  in  this  test,  the 
importer  is  agreeing  to  participate 
pursuant  to  the  terms  of  the  test  as 
defined  in  this  notice. 

Applications  may  be  submitted  until 
the  start  of  the  prototype  and 
throughout  the  duration  of  the 
prototype.  Priority  review  will  be  given 
to  apphcations  received  by  March  31, 
1998.  Applicants  will  be  notified  in 
writing  of  their  acceptance  or  denial 
into  the  prototypte.  Applicants  are 
reminded  that  they  cannot  begin 
participation  in  the  prototype  until  they 
have  received  acceptance  from  Customs. 
An  applicant  who  has  been  denied 
participation  in  the  prototype  may  re- 
apply after  30  days  of  the  notice  of 
denial.  An  applicant  may  appeal  a 
denial  within  30  days  of  the  notice  of 
denial  to  the  Director,  Trade 
Compliance. 

Interested  candidates  should  note  that 
participation  in  this  test  will  not 
constitute  confidential  information,  and 
that  lists  of  participants  will  be  made 
available.  All  laws  and  regulations 
concerning  commercial  confidential 
information  apply. 

Misconduct  Under  Prototjrpe 

If  a  filer  attempts  to  submit  data 
relating  to  prohibited  merchandise, 
abuses  reconciliation  by  using  it  when 
the  reconciliation  issue  is  not  truly 
undeterminable  at  time  of  entry 
summary;  fails  to  exercise  reasonable 
care  in  filing  underlying  entries  or 
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Reconciliations;  fails  to  abide  by  tbe 
terms  and  conditions  of  this  notice; 
submits  entry  types  not  authorized  for 
reconciliation:  is  consistently  late  in 
filing  the  Reconciliation  or  depositing 
duties,  taxes,  and  fees;  fails  to  supply 
Customs  with  sufficient  supporting 
documentation  for  the  Reconciliation;  is 
habitually  delinquent  in  the  payment  of 
bills  from  Customs;  or  otherwise  fails  to 
follow  the  applicable  laws  and 
regulations,  then  the  participant  may  be 
suspended  from  the  prototype,  subject 
to  liquidated  damages,  penalties,  and/or 
'  other  administrative  sanctions,  and/or 
prevented  from  participation  in  future 
prototypes.  Any  action  commenced  by 
Customs  for  misconduct  may  be 
appealed  through  existing  procedures 
or.  if  none  exist,  to  the  Director,  Trade 
Compliance,  within  30  days  of  the 
action. 

Regulatory  Pnnrisions  Suspended 

Certain  requirements  of  §  113.62  of 
the  Customs  Regulations  (19  CFR 
113.62),  pertaining  to  basic  importation 
and  entry  bond  conditions,  will  be 
suspended  during  this  prototype. 
Certain  provisions  in  Parts  141  and  142 
of  the  Customs  Regulations  (19  CFR  141 
and  19  CFR  142).  pertaining  to  entry,  in 
Part  159  of  the  Customs  Regulations  (19 
CFR  Part  159),  pertaining  to  liquidation 
of  duties,  and  in  Part  181  of  the  Customs 
Regulations  (19  CFR  181),  pertaining  to 
the  North  American  Free  Trade 
Agreement,  will  also  be  suspended 
during  this  prototype. 

Absent  any  specified  alternate 
prooedura.  the  current  regulations 
apply. 

Tail  ETalnatioa  Criteria 

Participants  are  strongly  encouraged 
to  participate  in  the  evaluation  of  the 
ACS  Reconciliation  Prototype.  Interim 
evaluations  of  the  prototype  will  be 
published  co  the  Customs  Electronic 
Bulletin  Board,  and  the  results  of  the 
final  prototype  evaluation  will  be 
published  in  the  Federal  »■;*■•—•  as 
reouired  by  19  CFR  101.9(b).  The 
fbllowing  evaluation  methods  and 
criteria  have  been  suggested: 

1.  Baseline  measurements  to  be 
established  through  data  analysis  and 
questi<Minaires; 

2.  Reports  to  be  run  through  use  of 
data  analysis  throughout  the  prototype; 
and 

3.  Questionnaires  from  both  trade 

Citicipants  and  Customs  to  be  used 
fore,  during  and  after  the  prototype 
period. 

Customs  may  assess  any  or  all  of  the 
following  evaluation  criteria  from  both 
Customs  and  the  trade  participants: 

1.  WOTkload  impact  (workload  atuha/ 
volume,  cycle  times,  etc): 


2.  Cost  savings  (staff,  interest, 
issuance  of  fewer  checks  or  bills, 
tracking  refunds/bills,  reduction  in 
contingent  liabilities,  etc.); 

3.  Policy  and  pro(»dure 
accommodation: 

4.  Trade  compliance  impact; 

5.  Problem  resolution; 

6.  System  efficiency; 

7.  Operational  efficiency; 

8.  Statistical  needs;  and 

9.  Other  issues  identified  by  the 
participant  group.  Customs  will  request 
that  test  participants  be  active  in  the 
evaluation,  identifying  costs  and  savings 
experienced  in  this  prototype. 

Dated:  February  3, 1998. 

Audrey  Adams. 

Acting  Assistant  Commissioner,  Office  of 
Field  Operations. 

[FR  Doc.  9a-3069  Filed  2-5-98;  8:45  am) 
MUJNQOOOC' 


DEPARTMENT  OF  THE  TREASURY 

imamal  Revenue  Servica 

Propoaed  Collection;  Comment 
Requaat  for  Revenue  Procedure  06-19 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


^:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  taxe  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  KS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-19,  Exceptions 
to  the  notice  and  reporting  requirements 
of  section  6033(e)(1)  and  ue  tax 
imposed  by  section  6033(e)(2). 
OATEt:  Written  comments  should  be 
received  on  or  before  April  7, 1998  to 
be  assured  of  consideration. 
AOOnesses:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  I4W.,  Washington,  DC  20224. 
FOM  FURTHER  MFOMIATKSN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

•UPPLBKNTARV  MFOfMATION: 

Title:  Exceptions  to  the  notice  and 
reporting  requirements  of  section 


6033(e)(1)  and  the  tax  imposed  by 
section  6033(e)(2). 

OKfB  Number:  1545-1589. 

Revenue  Procedure  Number  Revenue 
Procedure  98-19. 

Abstract:  Revenue  Procedure  98-19 
provides  guidance  to  organizations 
exempt  fi^Dm  taxation  under  section 
501(a)  of  the  Internal  Revenue  Code  of 
1986  on  certain  exceptions  from  the 
reporting  and  notice  requirements  of 
section  6033(e)(1)  and  the  tax  imposed 
by  section  6033(e)(2). 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  not-for-profit  institutions, 
tmd  farms. 

Estimated  Number  of  Organizations: 
15.000. 

Estimated  Avemge  Time  Per 
Organizations:  10  hours. 

Estimated  Total  Annua] 
Recordkeeping  Hours:  150.000. 

The  following  paragraph  applies  to  al\, 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Requaat  for  CooBBients 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operaticm, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  Januaiy  28, 1998. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  98-3080  Filed  2-5-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-24-96  and  CO-1 1-«11 

Propoaed  Collection;  Comment 
Requaat  tor  Regulation  Project 

AOBUCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

ampHARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  CO-24-95  (TD  8660), 
Consolidated  Groups — Intercompany 
Transactions  and  Related  Rules,  and 
CO-ll-91  (TD  8597).  Consolidated 
Groups  and  Controlled  Groups — 
Intercomp>any  Transactions  and  Related 
Rules  (§1.1502-13). 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  CO-24-95,  Consolidated 
Groups — Intercompany  Transactions 
and  Related  Rules,  and  CO-ll-91, 
Consolidated  Groups  and  Controlled 
Groups — Intercompany  Transactions 
and  Related  Rules. 

OMB  Number:  1545-1433. 

Regulation  Project  Numbers:  CO-ll- 
91  and  CO-24-95. 

Abstract:  The  regulations  require 
common  parents  that  make  elections 
under  regulation  section  1.1502-13  to 
provide  certain  information.  The 
information  will  be  used  to  identify  and 


assure  that  the  amount,  location,  timing 
and  attributes  of  intercompany 
transactions  and  corresponding  items 
are  properly  maintained. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,200. 

Estimated  Time  Per  Respondent:  29 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,050. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respiond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  30, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-3081  Filed  2-5-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Approved  Motor  Fuel  Distribution 
Terminals 

AGENCY:  Internal  Revenue  Service 


ACTION:  Notice  of  Issuance  of  Terminal 
Control  Numbers  for  Approved  Motor 
Fuel  Terminals 

SUMMARY:  Internal  Revenue  Service 
(IRS)  developed  and  is  publishing  in 
this  issue  of  the  Federal  Register, 
Terminal  Control  Numbers  (TCN)  to 
clearly  conmiunicate  to  the  motor  fuel 
industry  and  other  interested  parties 
such  as  state  excise  taxing  authorities, 
the  motor  fuel  terminal  facilities  that 
meet  the  definitions  of  Internal  Revenue 
Code  Section  4081  and  the  regulations 
thereunder.  The  IRS  intends  to  use  the 
terminal  niunbers  to  coordinate  dyed 
fuel  compliance  activities  and  in  the 
futiire,  excise  fuel  information  reporting 
systems.  IRS  encourages  states  to  adopt 
and  use  the  numbers  for  motor  fuel 
information  reporting  where 
appropriate.  This  list  is  published  under 
the  authonty  of  Internal  Revenue  Code 
Section  6103  (k)  (7). 

What  is  a  Terminal  Control  Nomber 
(TCN)? 

A  terminal  control  number  is  a 
number  that  identifies  an  approved 
terminal  in  the  bulk  transfer/teftninal 
system.  A  taxable  fuel  registrant  (Letter 
of  Registration  for  Tax  Free  Transactions 
with  a  suffix  code  — S — )  will  be  issued 
a  TCN  for  each  physical  location.  Only 
one  TCN  will  be  assigned  per  terminal 
location  per  terminal  operator. 

What  is  an  approved  Terminal? 

Approved  motor  fuel  terminals,  as 
defined  by  Internal  Revenue  Code 
Section  4081  and  the  regulations 
thereunder,  receive  taxable  fuel  via  a 
pipeline,  ship,  or  barge,  deUver  taxable 
fuel  across  a  truck  rack  and  be  operated 
by  a  terminal  operator  who  is  properly 
registered  in  good  standing  with  the 
IRS.  Only  those  taxpayer's,  who  are 
registered  with  the  IRS  on  registration 
for  Tax-  Free  Transactions-Form  637 
(637  Registration)  with  a  suffix  code  of 
"S"  may  operate  an  approved  terminal. 
Each  TCN  identifies  a  uniqe  physical 
location  in  the  bulk  transport/delivery 
system  and  is  therefore  independent  of 
the  registered  operator. 

When  does  a  Terminal  Operator  need 
to  notify  IRS  of  Changes? 

A  terminal  operator  must  notify  the 
IRS  for  any  of  the  following  changes: 

•  terminal  ownership  or  operator 
changes;  or 

-  a  new  terminal  is  opened:  or 

-  a  new  terminal  ceases  operation 

How  should  notification  be  made? 

Notify  the  IRS  District  Office  where 
the  Form  637  is  issued  of  the  change 
and  by  FAX  the  IRS  TCN  Coordinator  at: 
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Internal  Revenue  Service  CP:EX:ST:E 
Attn:  TCN  Coordinator  (202)  622-5407  FAX 

Changes  to  the  terminal  status  or 
other  information  will  be  published  by 
the  Excise  Program  OfHce  in  the 
Headquarters  Office.  Notification  is 
required  in  order  to  retain  approved 


status  of  the  terminal  and  637 
Registration.  Failure  to  notify  of  changes 
may  lead  to  suspension  of  the  terminal 
or  637  Registration.  Changes  or 
suspensions  of  approved  status  will  be 
published  as  needed. 


If  you  have  any  questions  regarding 
the  approved  terminals  or  the  listing, 
you  may  contact:  Terminal  Control 
Number  Coordinator  -  Mary  Burwell  at 
(202)  622-4379  (not  a  toll  free  number). 

Tliomas  R.  Hull^ 

National  Director,  Specialty  Taxes. 


TCN 


T-92-AK-4500 

T-92-AK-4501 

T-92-AK-4502 

T-92-AK-4504 

T-92-AK-4505 

T-92-AK-4503 

T-63-AL-2333 

T-63-AL-2300 

T-63-AL-2301 

T-63-AL-2302 

T-63-AL-2303 

T-63-AL-2305 

T-63-AL-2306 

T-63-AL-2307 

T-63-AL-2308 

T-63-AL-2309 

T-63-AL-2310 

T-63-AL-2311 

T-63-AL-2312 

T-63-AL-2321 

T-63-AL-2316 

T-63-AL-2314 

T-63-AL-2315 

T-63-AL-2336 

T-72-AL-2338 

T-72-AL-2339 

T-72-AL-2340 

T-63-AL-2304 

T-63-AL-2322 

T-63-AL-2323 

T-63-AL-2324 

T-63-AL-2325 

T-63-AL-2326 

T-63-AL-2327 

T-63-AL-2330 

T-63-AL-2334 

T-63-AL-2335 

T-63-AL-2329 

T-71-AR-2451 

T-71-AR-2452 

T-71-AR-2453 

T-71-AR-2454 

T-71-AR-2456 

T-71-AR-245> 

T-71-AR-2458 

T-71-AR-2459 

T-71-AR-2464 

T-71-AR-2467 

T-71-AR-2460 

T-71-AR-2463 

T-a6-AZ-4311 

T-d»-AZ^16 

T-a6-AZ-4300 

T-86-AZ-4301 

T-e6-AZ-4303 

T-86-AZ-4304 

T-86-AZ-4305 

T-66-AZ-4306 

T-«6-AZ-4307 

T-a»-AZ-43l3 

T-M-AZ-430e 

T-86-AZ-4309 

T-86-AZ-4310 


Tenninal  Name 


Chevron  Anchorage 

IMAPCO  Alaska  Anchorage  

Texaco  R  &  M  Anchorage 

Tesora-Anchorage  

Tesoro  Aiaska  Patrotoum  Co  .... 

MAPCO  Alaska  North  Poto  

Murphy  Oil  USA  -  Oxford  

Amoco  Oil  Birmingham 

Chevron  Birmingham  

CITGO  Birmingham  

Crown  Central  Birmingham  

B  P  Oil  Co  armingham  „ 

Marattwn  Birmingham  

Phillips  66  Birmingham  

Shell  Birmingham 

Southern  Facilities  Birmingham  . 

Star  Enterprise  Birmingham  

Karr-McGee  Birmingham  

Louis  Dreyfus  Birmingham   

Kerr-McGee  Blakely  Island 

Coastal  Mobile  Chickasaw  

Amoco  Oil  MoMe 

Coastal  Fuels  Mobile 

BP  OIL  MOBILE  

EOTT  Energy  Corp  -  Mobile 

Midstream  Fuel  Service-Mobile  . 
Raddlff  EcoTKimy  Marine-Mobile 
Southeast  Terminal  Montgomery 

Amoco  Oil  Montgomery  

Ct>evron  USA  Montgomery 

B  P  Oil  Mongtomery  

Marathon  Montgomery 

S  T  Services  Montgomery  

Southern  Facilities  Montgomery 

S  T  Services  Moundville  

Shell  Chemical  Co.  -  Saraland  .. 

Murphy  SheffieU  

Hunt  Refining  Co  

Lion  Oil  El  Dorado  , 

TEPPCO  El  Dorado 

Williams  Pipe  Lir>e  Fort  Smith  ..., 

TEPPCO  Helena 

Transmontaigne  N.  Little  Rock  ... 

Exxon  USA  North  Little  Rock  

La  Gtoria  Oil  N  Lmie  Rock 

Transmontaigne  Little  Rock 

Arkartsas  Terminating  &  Trading 

Razortwck  Terminaling  

Cross  Oil  Refining&  Mktg.  Inc.  ... 
Truman  AmoM  West  Memphis  ... 

Sunbelt  Refining  Coolidge 

La  Ptu  Products  -  Parker 

Caliet  Phoenix 

Chevron  USA  Phoenix 

Pro  Petroleum  Phoenix 

SFPP  LP  Phoenix  

Mob>\  Oil  Phoenix „ 

Texaco  RAM  PtK)enix  

Tosco  Corporation 

ARCO  Phoenix  

Chevron  USA  Tucson 

S  T  Services  Tucson  

SFPP  LP  Tucson  


Address 


459  W  Bkjff  Rd  

1076  Ocean  Dock  Road 

1601  Tktowater , 

1522  Anchorage  Port  Rd 

Mile  22.5  Kenai  Spur  Road  ., 
1150H  AHLane 

2625  Highway  78  East  

1600  Mims  Ave  Southwest  ... 
2400  28lh  St  Southwest  ...... 

2200  25th  St  Southwest  

2500  Nabors  Road  

1600  Mims  Ave  SW 

2704  28th  St  Southwest  

2635  Balsam  Avenue  

2601  Wilson  Road  

2400  Nabors  Road  

2529  28th  St  Southwest  

2600  Ishkooda  Road  „ 

1600  Mims  Ave  SW 

U  S  Hwy  90  

200  Viaduct  Rd 

Hwy  90  and  96  

PO  Box  1423  

101  Bay  Bridge  Road 

Magazirte  Poir»l  

Hwy  9<y98  Blakeley  Island  ... 
5  South  Water  St  Extension  . 

Hwy  31  North 

3560  Well  Rd  

200  Hunter  Loop  Road  

Access  Highway  31  North  .... 
320  Hunter  Loop  Rural  Rt  6  . 

520  Hurrter  Loop  Road  

420  Hunter  Loop  Road  

PO  Box  68  

400  Industrial  Parkway  

136  Blackwell  Road 

1855  Fairlawn  RD 

1000  McHenry  _ 

4021  Gallon  Hwy.  

8101  Hwy  71  , 

826  OW  Highway  

2725  Central  Airport  Rd 

2724  Central  Airport  Rd 

2626  Central  Airport  Road  ..... 

3222  Central  Airport  Rd 

2207  Central  Airport  Rd 

2801  West  Hwy  102  Rt  2  

484  E.  6th  Street  „...., 

South  of  8th  Street  

5415  E  Randolph  Rd 

31645  Industrial  Lane 

125  N  53rd  Avenue  

51 10  West  Madison 

408  S  43rd  Avenue 

49  North  53rd  Ave  Van  Buren 

5333  W  Van  Buren  

5325  West  Van  Buren 

10  South  51st  Avenue  

5333  W  Van  Buren  St  

3865  East  Refinery  Way 

3605  South  Dodge 

3841  East  Refinery  Way 


City 

Anchorage  

Anchorage  

Anchorage  

Anchorage  

Keriai 

North  Pole 

Anniston 

Birmingham 

Birmingham 

Birmingham 

Birmir>gham 

Birmingham 

Birmir)gham 

Birmingham 

Birmirtgham 

Birmingham 

Birmingham 

Birmingham 

Birmir>gham 

Blakely  Island  .. 

Chickasaw  

Mobile 

Mobile  

Mobile 

Mobile 

Mobile  

Mobile  

Montgomery 

Montgomery 

Montgomery 

Montgomery 

Montgomery 

Montgomery 

Montgomery 

Moundvile 

Saraland  

Sheffiekl 

TuscakXMa  

El  Dorado 

B  Dorado 

Fort  Smith  

Helena  

North  Little  Rock 
North  Little  Rock 
North  Little  Rock 
North  Little  Rock 
North  Little  Rock 

Rogers  

Smackover 

West  Memphis  .. 

CooWge 

Parker  

Phoenix 

Ptioerwx 

PtK>enix 

Ptioenix 

Phoenix 

Phoenix 

Phoenix 

PtX)enix 

Tucson  

Tucson  

Tucson  


State 


Zip 


AK 

99501 

AK 

99501 

AK 

99501 

AK 

99501 

AK 

99611 

AK 

99705 

AL 

36201 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35221 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

35211 

AL 

36633 

AL 

36611 

AL 

36601 

AL 

36633 

AL 

36610 

AL 

36610 

AL 

36618 

AL 

36652 

AL 

36108 

AL 

36108 

AL 

31606 

AL 

36106 

AL 

36125 

AL 

36108 

AL 

36108 

AL 

35474 

AL 

36571 

AL 

35660 

AL 

35401 

AR 

71730 

AR 

71730 

AR 

72903 

AR 

72342 

AR 

72117 

AR 

72117 

AR 

72117 

AR 

72117 

AR 

72117 

AR 

72756 

AR 

71762 

AR 

72303 

AZ 

85228 

AZ 

85344 

AZ 

85015 

AZ 

85043 

AZ 

85009 

AZ 

85063 

AZ 

85043 

AZ 

85043 

AZ 

85043 

AZ 

85043 

AZ 

85713 

AZ 

85713 

AZ 

85713 
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TON 


Tenninal  Name 


Address 


City 


State 


Zip 


T-86-AZ-4312 

T-33<:A-4750 

T-77-CA-4666 

T-77-CA-4666 

T-77-CA-4667 

T-77-CA-4e61 

T-77-CA-W64 

T-68OM603 

T-33^>M753 

T-3»04754 

T-330M756 

T-3M:A-4757 

T-330M758 

T-33-CA-47S9 

T-33CA-4766 

T-04-CA-4700 

T-33-CA-4751 

T-330M769 

T-68-CA-4600 

T-6&CA4601 

T-33^A^756 

T-6frCA-4606 

T-33-CA-4761 

T-33<;A-4762 

T-95-CA4800 

T-68-CA-4606 

T-6&CA<4615 

T-77-CA-4651 

T-77-CA-4660 

T-6&CA-460e 

T-33-CA-4771 

T-33-CA-4763 

T-330-4784 

T-3W)A-4767 

T-33<;A-«779 

T-9SO4803 

T-9&CA-4806 

T-95-CA-4809 

T-68-CA-4607 

T-68-CA-4610 

T-68<:A-4611 

T-95-CA-4811 

T-33-CA-4772 

T-95-CA<480e 

T-77-CA-4658 

T-68-CA-4613 

T-33-CA-4760 

T-68-CA-4614 

T-68-CA-4816 

T-680M617 

T-68<:A-4619 

T-94-CA-4705 

T-6&OV-4618 

T-68-CA-4621 

T-68<;A-<624 

T^3»<:A-4773 

T-33-CA-4774 

T-33-CA-4776 

T-3»<;A-4777 

T-33-CA-4778 

T-33^A-4782 

T-33-CA-4783 

T-33^:A-4790 

T-77-CA-4650 

T-77-CA-4652 

T-77-CA-4653 

T-33-CA-4780 

T-33-CA-4781 

T-9&CA-4802 

T-33<:A-4784 

T-33<:A-4785 

T-04-CA-4703 


Taxaoo  Tucaon 

Moba  Oy  Atwood 

Kern  Oil  BakersMd 

Suniand  Refining  BakarsfiaU 

Taxaoo  BakarsfiaU 

QoUen  Bear  Refinery 

San  Joaquin  -  BakarsfieM  . — 

Exxon  USA  Benida  

ARCO  CoMon 

Mobil  OH  Colton 

Chevron  USA  CoNon 

SFPP  LP  Cotton  

SheN  Oil  Cotton  .„ 

Taxaoo  Colton 

Toaooa  Corporation  Bkxxningbxi  ... 

SFPP  LP  Brisbane 

QATX  Tank  Ston«a  .. — — 

ARCO  Carson -»_ 

SFPP  LP  Chtoo 

Shell  Ofl  Chioo 

Calnav  Pipe  Line  CoNon 

WicMand  OH  Crockett „ 

Cakiev  Pipe  Line  Daggett 

S  T  Servwes  Imperial 

Chevron  USA  B  Segundo 

Chevron  USA  Eureka  ^ 

Tosco  Corporation  Eureka 

SFPP  LP  Fresno 

Pacific  Refining  Co  Hercules 

Chevron  USA  Huntington  Beach  .... 

SFPP  LP  Imperial 

ARCO  Long  Beach 

Petro-Diamond  Tenninal  Company 

Chemofl  Long  Beach  

Tosoos  S.  BrocKiway  Los  Angeles  . 

Toscos  Center  Street  LA 

Shell  Oil  Los  Angeles  

Chevron  USA  Avon  .... 

SheH  OH  Martinez  ~ 

Tosoo  Refining  Martinez 

Chevron  USA  Montebella 

SFPP  LP  Orange 

Paramount  Petroleum 

Tesoro  Rfg  Pt  Huerwne 

SFPP  LP  Rancho  Cordova 

Tosoo  Refining  Cotton  

ARCO  Rchmond  „ 

Chevron  RwhmorKi -.. 

Tosco  Corporatkyi  Rk:hmond 

IMTT-RKhmond-CA 

Time  Oil  Company  -  Richmond 

Tosoo  Corporatwn  Sacramento 

Chevron  USA  Sacramento  

Tosco  Refining  Sacramento 

Chevron  USA  San  Diego 

Pacific  Souttiwest  San  Diego  

SFPP  LP  San  Diego 

SheH  OH  San  Diego 

Texaco  San  Diego 

ARCO  San  Diego  

MobH  OH  San  Diego 

UNOCAL  San  Diego 

Chevron  USA  San  Jose  » 

SFPP  LP  San  Jose 

Shell  OH  San  Jose 

GATX  Terminals  San  Pedro 

Western  Fuel  OH  Co  San  Pedro 

GoWen  West  Santa  Fe  Springs 

ARCO  Signal  HHI  — : 

Shell  OH  Signal  HHI  

Shell  OH  San  Francisoo 


3735  South  Dodge  Boulevarcl  . 

1477  Jefferson „ 

7724  East  Panama  Lane 

2152  Colfee  Road  

2436  Fnjitvale  Avenue 

htorris  Rd  &  Marar 

3542  Shefi  St  

3410  East  Second  Street  T. — 
2385  S  Rivarside  Avenue 

2306  S  Riverside  Avenue 

2297  South  Riverside  Avenue  . 
2360  South  RiversMe  Avenue  . 

2307  South  RiverBide  Ave 

2237  South  RiverskJe  Aveiwe  . 

2301  S  Riverside 

950  TuTNiel  Av 

2000  East  Seputveda  Btvd  — 

2149  E  Sspulreda  Blvd 

2570  Hman  Lane 

2S00  Hegan  Lane 

2051  West  Stover  Avenue 

90  San  Pabto  Ave 

34277  Daggett-Yermo  Road ... 

349  Aten  Road 

302  West  B  Segundo  BNd  .... 

3400  Christie  Street 

1200  Rairoad  Ave 

4149  South  Mapte  Avenue 

4073  S  Maple  

4901  San  Pabto  Avenue 

17881  Gothard  St  

345  W  Aten  Road 

5905  Paramount  Ave 

1920  Lugger  Way  

2365  E  Sepulveda  Blvd 

13500  South  Broadway  

501  N  Center  St 

2015  Long  Beach  Ave 

61 1  Solano  Way  

1801  Marina  Vista 

Solano  Way  &  Waterfront  RD 

601  South  Vail  Avenue 

1350  North  Main  Street  ... 

14700  Dowrtey  Avenue  — 

237  East  Hueneme  Rd 

2901  Bradshaw  Rd  

271  E  Stover  Avenue 

1306  Canal  Boulevard „.. 

155  Castro  St 

1300  Canal  Blvd 

100  Cutting  Blvd  

488  Wright  Ave. 

76  Broadway 

2420  Front  Street 

66  BroadKWiy » 

2351  East  Hartwr  Drive 

4370  LaJolla  Village  Drive 

9950  San  Diego  Mission  Road 
9950  San  Diego  Misston  Blvd. 
9966  San  Diego  Mission  Road 

2295  E  Harbor  Drive 

9950  San  Diego  Misston  Rd  ... 

2750  Murphy  Canyon  Rd  

1020  Berryessa  Road^ 

2150  Kruse  Avenue 

2165  OToole  Averuie 

Port  of  LA  Berths  70-71  

2100  North  Gaffey  

13415  Carmenita  Road  — 

2350  Hathaway  Drive  

2457  Redortdo  Avenue 

135  North  Access  Road  


Tucaon  

Anaheim  ............ 

Bttorsfieto 

BiricersfieU 

BtftersfieU 

BakersfieU 

BakarsfieM 

Benida  _ — 

Bloomington  ...... 

Btoonwigton 


Btoomington 

Bloomington  ..__... 

Bkxxnington 

Btoomffigton  ..„«.. 
BristMne .»._......... 

CarMn  

Carson  

Chioo 

Chioo ............._.».. 

Cotton  ................. 

Crockett  

Daggett 

B  Centro 

B  Segundo  

Eureka  

Eureka  

Fresno 

Fresno 

Hercules 

Huntington  Beach 

Imperial  

Long  Beach  

Long  Beach  „. 

Long  Beach  „. 

Los  Angeles 

Los  Angeles 

Los  Angeles 

Martinaz - 

Martinez .. — 

Martinez 

Montebella  

Orange — 

Paramount  

Pt  Hueneme 

Rancho  Cordova  .. 

Riatto -. 

Rtohmond 

Richmond 

Richmond 

Richmond 

Richmond _. 

Sacramento  

Sacramento  

Sacramento  

San  Diego ~.. 

San  Diego — 

San  Diego 

San  Diego 

San  Diego — 

San  Diego 

San  Diego ~ 

San  Diego „ 

San  Jose 

San  Jose 

San  Jose — 

San  Pedro 

San  Pedro 

Santa  Fe  Springs  . 

Signal  Hill „... 

Signal  Hin — 

So  San  Francisco 


AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


85713 
92806 

93307 
93302 
93302 
93306 
93308 
94510 
92316 
92316 
92316 
92316 
92316 
92316 
92316 
94005 
90810 
90749 
95827 
95828 
92324 
94525 
92327 
92251 
90245 
96501 
95602 
93725 
93725 
94547 
92647 
92251 
90805 
90813 
90810 
90061 
90012 
90058 
94553 
94553 
94563 
90640 
92667 
90723 
93041 
95741 
92376 
94807 
94802 
94804 
94804 
94802 
95818 
95818 
95818 
92113 
92113 
92106 
92108 
92108 
92113 
92106 
92123 
95133 
95131 
95131 
90733 
90731 
90670 
90806 
90606 
94080 
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TCN 


T-06-CA-4807 
T-68-CA-4609 
T-68-CA-4625 
T-68^>-4626 
T-«frCA-4628 

T-33-CA-4786 

T-60^:A-46O4 

T-96^A-4804 

T-86-CA-4810 

T-77-CA-4654 

T-96<;A-4805 

T-e6-CA-«612 

T-68-CA-4622 

T-680M631 

T-3»CA-4752 

T-33-CA-4768 

T-33^A-4770 

T-33-CA-4789 

T-S4-C(>4100 

T-84-CO-410e 

T-64-CCM101 

T.«4-Ca-4102 

T-«4<X>4103 

T-84-CO4104 

T-84-CO-4105 

T-84-CO4106 

T-84<a>4107 

T-«4-C<>4109 

T-0»<rr-l250 

T-06-CT-1256 

T-06-CT-1279 

T-Oe^T-1281 

T-06-CT-1253 

T-(»<rr-1277 

T-(»<:T-1283 

T-06-CT-1282 

1-06^1-1255 

T-06-CT-1275 

T-06-CT-1254 

T-OWrr-1257 

T-Oe-CT-1258 

T-06-CT-1261 

T-(»<rr-1262 

T-(»CT-1263 

T-06-CT-1264 

T-O^CT-1273 

T-06-CT-1274 

T-06-CT-1285 

T-06^rr-1272 

T-06-CT-1260 

T-06-CT-1276 

T-06^rr-1280 

T-06-CT-1284 

T-06-CT-1252 

T-06-CT-1251 

T-06-CT-1268 

T-06-CT-1278 

T-06-CT-12S0 

T-06-CT-1270 

T-52-MO-1553 

T-62-MD-1564 

T-51-DE-1601 

T-51-OE-1600 

T-51-DE-1603 

T-69-FL-2138  . 

T-66-fL-2150  . 

T-66^L-2163  . 

T-66-FL-2156  . 

T-66^L-2157  . 

T-66-f  L-2160  . 

T-e6^L-2161  . 


Terminal  Name 


ARCO  Vinvaft  Temiinal  

ARCO  Stockton  Terminal  

Tosoo  Refining  Stockton 

S  T  Services  Stockton  

Shell  Oil  Stockton  

Tesoro  Refining  Mktg  Stockton  ... 

MoM  Oil  Torrance  

Chevron  USA  Banta  

Shell  Oil  Van  Nuys  

Chevron  USA  Van  Nuys 

Shell  Oil  Ventura 

IMobil  Oil  Vernon  „ 

ARCO  Sacramento 

Shell  Oil  West  Sacramento  

ARCO  West  Sacramento 

Tosoo  Corporation  Wilmington  .... 

Texaco  Long  Beech 

Texaco  LA  Hartxx  

Ultramar  Inc  Wilmington  „ 

Chase  Pipeline  Aurora 

Diamond  Cotorado  Springs  

Cokxado  Refining  Denver  

Cor)ooo  Denver 

Diamond  Shamrock  Denver  

PliiNips  66  Commerce  City 

Kaneb  PipeUne  Dupont , 

Karteb  PipeLine  Fountain  , 

Landmark  Petroleum  Fruita 

SwKlair  Pipeline  Henderson  

Hoffman  Fuel  Co.  of  Bridgeport  ... 

Shell  Bridgeport  Plant 

Inland  Fuel  Terminal _ 

Han  &  Muska,  Inc.  

Star  Enterprise  E  Hartford 

Sprague  Energy 

Ger>eial  Oil  Energy  Centers  

Anthony  Trotsno  &  Sons,  Inc 

Amerada  Hess  Groton 

William  R.  Peterson  Oil  Co 

Northeast  Petroleum  New  Haven  . 

Amerada  Hess  New  Haven 

New  Haven  Termirral  IrK  

Getty  Terminal  New  Haven 

Gulf  Oil  New  Haven  

Mobil  Oil  New  Haven 

Gateway  Terminal  New  Haven 

New  Haven  Terminal-New  Haven 

Wyatt  Energy  Incorporated  

City  Coal  of  New  London,  Inc 

Devme  Bros  Inc  -  Norwalk 

Louis  Dreyfus  Norwk:h 

Lehigh  Oil  Co.,  Inc 

B  &  B  Petroleum  Inc „.... 

Port  Oil „ 

CITGO  Rocky  HiH  

Sprague  Energy  Stamtord  

Hoffman  Fuel  Co.  of  Stamtord  

Genovese  Industries,  Inc 

Amerada  Hess  WethersfieW 

Northeast  Petroleum  WethersfU  .. 

S  T  Services  -  Washington 

S  T  Services  Washington  {M  St)  .. 

Blades  Terminal-Peninsula  Oil  

Star  Enterprise  Delaware  City  

Witeo  Inc,  Peninsula  Oil  Co 

Coastal  Fuels  Cape  Canaveral  .... 

Coastal  Fuels  Port  Everglades 

Chevron  USA  Port  Everglades 

Amerada  Hess  Port  Everglades  ... 

OTGO  Port  Everglades 

Marathon  Oil  Port  Everglades  

Mobil  Oil  Port  Everglades 


Address 


8601  S  GarfieW  Ave  

2700  West  Washington  St 

3505  Navy  Drive 

2941  Navy  Drive  ........„,.„ 

3515  l^avy  Olrve 

3003  Navy  Drive  

3700  West  190th  Street 

22888  S  Kasson  Rd  

8100  Haskell  Avenue 

1 5359  Oxnard  Street  

3284  North  Ventura  Avenue  .. 

2709  East  37th  Street 

1701  S  River  Rd  

1509  Sourh  River  Road 

1700  South  River  Road 

1660  W  Anaheim  St  

1926  East  Pacific  Coast  Hwy  . 
2101  East  Pacific  Coast  Hwy  . 

2402  E  Anaheim  St  

15000  East  Smith  Road  

7810  Orannan 

5800  Brighton  Boulevard 

5575  Brighton  Boulevard 

3601  East  56th  Street „.. 

3960  East  5eih  Avenue 

8180  Krvneria 

1004  S.  Santa  Fa 

1493  Hwy  6  a  50 

8681  East  96th  Ave 

156  East  Washington  Avenue 

250  Eagles  Nest  Road  

215  Admiral  St 

152  Broad  Borook  Rd 

Riverskto  Drive  ,. 

247  Riverskto  Dr 

133  Riverskto  Drive 

777  EnfieW  St 

443  Eastern  Point  Road  

44  River  Rd „ 

481  East  Shore  Parlcway 

100  River  Street 

100  Waterfront  St  

85  Foft>es  Avenue  

500  Waterfront  Street  

134  Fort>es  Avenue  

400Waterfront  St 

100  Waterfront  St 

280  Waterfront  St  „... 

410  Bank  St  

38  Commerce  St , 

340  West  Thames  Street 

One  Terminal  Way „ 

1  Brownstore  Ave „ , 

100  Brownstone  Ave 

109  Divktond  Road 

10  Water  St 

100  Southftoto  Avenue  

52  Putaski  St 

50  Burbank  Road 

80  Burbank  Road 

401  Farragut  Street  NE  

1333  M  St  SE 

Blades  Causeway  

River  Rd  and  J  Street 

PO  Box  389 

10  Tanker  Tum  Rd 

2401  Eisenhower  Blvd 

1400  SE  24th  Street 

1501  SE  20th  St  _ 

800  SE  28lh  Street 

1601  SE  20th  St  

1150  Spangtor  Blvd  


City 


South  Gate  ..; 

Stockton 

Stockton 

Stockton 

Stockton 

Stockton 

Torrance  - 

Tracy ...„ 

Van  Nuys ..„ 

Van  Hvys 

Ventura  

Vernon  „ 

West  Sacramento 

West  Sacramento 

West  Sacramento 

Wilmington  

Wilmir>gton 

Wiknington  „ ^. 

Wiknington  ... 

Aurora ~ 

Cotorado  Springs 

Commerce  City 

Commerce  City  ._ 

Commerce  City 

Commerce  City 

DuPont 

Fountain „,. 

Fruita 

Henderson  „;. 

Bridgeport 

Brtogeport  „.. 

Bridgeport  

Broad  Brook  ....„ „.. 

East  Hartford  

East  Hartford  

EastHarttord  

EnfieW „ 

Groton 

Mkldletown 

New  Haven  

New  Haven 

New  Haven 

l^tew  Haven  .... „ 

New  Haven  

New  Haven 

New  Haven 

New  Haven 

New  Haven  „ 

New  London  

Norwak 

Norwwh  ..._ 

Norwich 


Portland  

Rocky  HiH 

Stamford  

Stamford  

Stamtord  

Wethersfieto 

Wethersfieto 

Washington .. 

Washington 

Blades 

Delaware  City  ... 

Seatord  

Cape  Canaveral 
Fort  Lauderdale 
Fort  Lauderdale 
Fort  Lauderdale 
FortLauderdato 
FortLaudenlate 
FortLaudenjate 


Stato 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

DC 

DC 

DE 

DE 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


ap 


TCN 


90280 

95203 

95203 

95203 

95203 

95206 

90509 

95376 

91406 

91411 

93001 

90068 

95691 

96091 

9S091 

90744 

90744 

90744 

90744 

80011 

80925 

80022 

80022 

80022 

80022 

80024 

80817 

81521 

80640 

06604 

06607 

06605 

08016 

06106 

06902 

06128 

06062 

06340 

06457 

06512 

06513 

06512 

06612 

06512 

06512 

06512 

06572 

06612 

06320 

06850 

06360 

06360 

06480 

06480 

06067 

06902 

06902 

06904 

06109 

06109 

20111 

20111 

19973 

19706 

32920 
33316 
33316 
33316 
33316 
33316 
33316 


T-66fl.-2163 

T-65-FL-2165 

T-59-FL-2115 

T-65-FL-2154 

T-65-FL-2151 

T-59-FL-2102 

T-69-FL-2103 

T-59-FL-2104 

T-59-FL-2105 

T-59-FL-2106 

T-59-FL-2108 

T-59-FL-2109 

T-59-FL-2112 

T-59-FL-2113 

T-594^L-2114 

T-59-FL-2122 

T-59-FL-2116 

T-59-FL-2117 

T-59-FL-2118 

T-594T.-2119 

T-59-FL-2120 

T-65-FL-2152 

T-6W^L-2164 

T-59-FL-2124 

T-59-FL-2125 

T-594^L-2127 

T-59-FL-2129 

T-59-FL-2100 

T-59-FL-2101 

T-59-FL-2107 

T-59-FL-2123 

T-59^L-2130 

T-59-FL-2131 

T-59-FL-2133 

T-5»^L-2136 

T-58-GA-2500 

T-56^A-2S01 

T-58^A-2502 

T-68^3A-2505 

T-58-GA-2506 

T-58-GA-2508 

T-58^3A-2511 

T-58-GA-2504 

T-58-GA-2514 

T-58-GA-2515 

T-58-<3A-2516 

T-58^A-2517 

T-58-GA-2518 

T-58-GA-2519 

T-68<3A-2520 

T.58-GA-2521 

T-58-GA-2522 

T-58-GA-2S23 

T-58-GA-2524 

T-58-GA-2510 

T-5»<3A-2525 

T-58-GA-2526 

T-58-GA-2527 

T-56<3A-2528 

T-58-GA-2529 

T-58-GA-2531 

T-58-GA-2532 

T-68-GA-2533 

T-58-GA-2534 

T-58-GA-2535 

T-58-GA-2537 

T-68-GA-2538 

T-68-GA-2541 

T-58-GA-2542 

T-68-GA-2543 

T-58^A-2544 

T-68-GA-2S45 


Terminal  Name 


Shell  Oil  Port  Everglades  

Louis  Dreyfus  Port  Everglades  ... 

Murphy  Oil  Freeport 

GATX  Terminals  Port  Everglades 

S  T  Services  Homestead 

Amerada  Hess  Jacksonvilte 

Amoco  Oil  JacksonvNe 

Chevron  USA  Jacksonville 

Coastal  Fuels  Jacksonvilte  

B  P  Oil  Jacksonvite 

Koch  Refining  JacksonviHe  „ 

Petroleum  Fuel  JacksonviHe 

S  T  Servtoes  JacksonviHe 

Kerr-McGee  Jacksonvilte 

CITGO  -NfceviHe 

Coastal  Fuels  Point  Manatee 

Chevron  USA  Panama  City 

CITGO  Panama  City 

Coastal  Fuete  Pensacola 

Raddift/Eoonomy-Pensacola 

Louis  Dreyfus  Pensacola 

Amoco  Oil  Port  Everglades  

Star  Enterprise  Port  Everglade  .... 

Shefl  OH  Port  Tampa  

Murphy  Oil  St  Marks 

TOC  Terminals  St  Marks 

GATX  Terminal  Taft  ...: „. 

Murphy  Oil  USA  Tampa  

Louis  Dreyfus  Tampa  , 

Amerada  Hess  Tampa 

GATX  Terminals  Port  Tampa 

Amoco  Oil  Tampa 

Ct>evron  USA  Tampa  

CITGO  Tampa  

Marathon  Oil  Tampa 

PhiHips  PipeHne  Abany  

Williams  Energy  Ventures-Alban  . 

Louis  Dreyfus  Abany 

Louis  Dreyfus  Americus 

Chevron  USA  Athens  „. 

Louis  Dreyfus  Athens  

Louis  Dreyfus  Atlanta  „... 

S  T  Servk:es  Augusta 

Star  Enterprise  Bainbridge  

Louis  Dreyfus  BaJnbrtoge  

Stratus  Petroleum  Stately  

S  T  Services  Bremen  „ 

S  T  Services  Brunswick 

Fina  Oil  &  Chemical  Atlanta  

Chevron  USA  Columbus  

Crown  Central  Cokimtxjs  

ITAPCO  Inc  Columbus  

Marathon  Oil  Columbus 

S  T  Services  ColumtMS 

Star  Enterprise  Doravilte 

Amerada  Hess  Doravilte _.., 

Amoco  Doravilte  Peachtree 

Shell  Oil  Products-DoraviNe 

Chevron  USA  DoravMe 

CITGO  Doravile  „ „.. 

Exxon  USA  Doravilte  

Marathon  Oil  DoraviHe 

PhilNps  Pipeline  Doravilte  

Amoco  DoravHte  Chapel  

Southern  Fadllties  Doravilte 

Louis  Dreyfus  Griffin  

Cttevron  USA  Macon „.. 

Marattion  Oil  Maoon  . 

S  T  Servwes  Macon  ..... 

Southern  Facilities  Maoon  

Louis  Dreyfus  Maoon 

Marathon  Oil  Powder  Springs  ...... 


Address 


909  SE  24  St  

2701  SE  14th  Ave  

200  Center  St  ....„ 

1500  SE  26  Street  

13195  S  W  288th  Street 

2617  Heckscher  Drive  

2054  Heckscher  Drive  

3117  Talleyrand  Avenue 

3425  TaUeyrand  Avenue 

12101  Heckscher  Dr 

1974  TaHeyraixJ  Avenue 

1903  E  Adams  St  

6531  Evergreen  Avenue 

2470  TaNeyrand  Blvd 

904  Bayshore  Drive 

PO  Box  939  „ 

500  West  Fifth  Street 

122  South  Center  Avenue 

640  S  Barracks  St  

3088  Barrancas  Avenue 

5115  South  CHibb  St  „ 

1180  Spangter  Road 

1200  Southeast  28th  Street 

6500  Commerce  St 

585  Port  Leon  Drive  

25  miles  south  of  Tallahassee  ... 

9919  Orange  Avenue  

1306  Ingram  Ave  

1523  Port  Avenue 

504  N  19th  Street  . 

100  GATX  Drive  „ 

848  McCtoskey  Boulevard 

5500  Commerce  Street  

801  McCtoskey  Blvd  

425  South  20th  Street  

1603  W  Oakridge  Dr 

1722  W  Oakridge  Dr 

1162  GHHonvilte  Rd 

Plains  Road  Highway  280  West 

3460  Jefferson  Road  

3450  Jefferson  Road  

3132  Panot  Avenue  Northwest  .. 

209  Sand  Bar  Ferry  Road  

803  East  Shotwefl  Street 

1909  East  Shotwell  Street  

Hwy  62  W  &  Chattahoochee  Rd 

870  Alabama  Avenue  

211  Newcastte  Street  

2970  Parrott  Avenue 

5131  Miter  Road  

4840  MiHer  Rd  

5225  MiHer  Road  „ 

5030  MiHer  Road  

800  Lumpkin  Boulevard 

4127  Winters  Chapel  Road  

2836  Woodwm  Road  

6430  New  Peachtree  Road  

4201  Winters  Chapel  Road  

4026  Winters  Chapel  Road  

3877  Flowers  Drive 

4143  Winters  Chapel  Rd  

6293  New  Peachtree  Road  

4149  Winters  Chapel  Road  

4064  Winters  Chapel  Rd  

2797  Woodwin  Road  

6438  East  Mcintosh  Road 

2476  Alton  Road  

2446  AMen  Road 

6225  HawkinsviUe  Road  

2505  AHen  Road „„ 

5041  Forsyth  Rd _ „.... 

3895  Anderson  Farm  Road  NW  . 


City 


State 


Zip 


Fort  Lauderdale 
Fort  Lauderdale 

Freeport  

Ft  Lauderdate  ... 

Homestead 

JacksonviHe  

Jacksonvilte  

Jacksonville  

Jacksonvilte  

JacksonviHe  

JacksonviHe  

Jacicsonvilte  

Jacksonville  

Jacksonvilte  

Niceviite  

Palmetto _ 

Panama  City 

Panama  City  . 

Pensacola „„ 

Pensaoote  

Pensacote 

Port  Evergtades 
Port  Everglades 

Port  Tampa 

St  Marks  

St  Maria  „ 

Taft 

Tampa 

Tampa  ..... 

Tampa 

Tampa 

Tampa 

Tampa 

Tampa 

Tampa 

AltMUiy „ „ 

Atoany 

Atany 

Americus 

Athens 

Athens , 

Atlanta 

Augusta 

Bainbridge 

Bainbridge 

Blakely  

Bremen  

Brunswk:k  

Chattahoochee  .. 

Columbus _ 

Columtxjs 

Columtxis „. 

Columbus 

Columbus 

DoraviHe 

Doravilte 

Doravilte 

Doravilte 

Doravilte 

Doravilte 

DoravUte 

DoravHte : 

DoravHte „ 

DoravHte 

Doravrile 

Griffin  

Maoon 

Macon 

IWBCOfi   ••■••■■•••■•••••I 

Maoon 

Maoon  „ 

Powder  Springs  .. 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 


33316 

33316 

32439 

33316 

33033 

32226 

32226 

32206 

32206 

32218 

32239 

32202 

32208 

32206 

32578 

34220 

32402 

32401 

32501 

32507 

32501 

33316 

33316 

33616 

32355 

32355 

32824 

33601 

33605 

33605 

33605 

33605 

33616 

33605 

33605 

31707 

31707 

31707 

31709 

30607 

30607 

30318 

30901 

31717 

31717 

31723 

30110 

31520 

30318 

31908 

31904 

31904 

31908 

31901 

30360 

30362 

30340 

30340 

30362 

30362 

30360 

30341 

30360 

30340 

30360 

30223 

31206 

31206 

31206 

31206 

31210 

30073 


6270 
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TCN 


T-58-GA-2547 
T-5»<3A-2548 
T-58-GA-2550 
T-58-GA-2552 
T-99-HI-4552 
T.99-HI-4558 
T-9»^M559 
T-9©-HM560 
T-9»>1(-4561 
T-99-HM553 
T-99-HI-4556 
T-99-HM567 
T-99-HI-4564 
T-9»+tM563 
T-W-HM665 
T-99-HM566 
T-9»41M562 
T-99+IM551 
T-W-HM555 
T-42-IA-3450  . 
T-42-IA-3451  . 
T-42-IA-3452  .. 
T-42-IA-3471  .. 
T-42-IA-3466 .. 
T-42-IA-3463  .. 
T-42-(A-3454  .. 
T-42-IA-3456  .. 
T-42-IA-3456  .. 
T.4a-U-3457  .. 
T-42-4A-3450  .. 
T-42-Uk-3460  .. 
T-42-IA-3461  .. 
T-42-IA-3442  .. 
T-42-IA-3458  .. 
T-42-tA-3464  .. 
T-42-tA-34«6  .. 
T-424A-3467  .. 
T-42-IA-3468  .. 
T-42-tA-34e9  .. 
T-42-1A-3470 .. 
T-42-IA-3472  .. 
T-42^A-3463  .. 
T-42-IA-3473  .. 
T-*2-IA-3474  .. 
T-a2-ICM1S0  . 
T-82-l(M1S1  . 
T-«2-ICM1S2  . 
T-82-t(M156  . 
T-82-HV4157  . 
T-aZ-UMISO  . 
T.3WL-3319  .. 
T-36-M.-3306  .. 
T-a6-«.-33(M  .. 
J-»4L-33a7  .. 
T<36^-3316  .. 
T-a6-IL-3322  .. 
T-37-IL-3364  .. 
T-37-IL-3362  .. 
T-aM.-3315  .. 
T-aWL-3300  .. 
T-36-«.-3310  .. 
T-36ML-3373  .. 
T-37-<L-33e6  .. 
T-37-a.-3366  . 
T-37-«.-3367  .. 
T-37-IL-3360  .. 
T.37-IL-3366  .. 
T-36-tL-3301  .. 
T-36-tL-3311  .. 
T-36-IL-3318  .. 
T-37-IL-3368  .. 

T<a6^-33oe.. 


Terminai  Nam« 


Louis  Dreyfus  Southeast  

S  T  Services  Savannah 

Colonial  Terminal,  Inc 

UNOCAL  Savannah 

Chevfor>  USA  Hito  

Shell  Oil  Hilo „ 

Toscos  Hilo  

Texaco  Hilo 

BHP  Petroleum  Americas  Hilo 

Chevron  USA  Honoluki  

Toscos  Honolulu 

Shea  Oil  Honolulu 

Chevron  USA  KahuM 

BHP  Petro  Americas  Kahului  .. 

UNOCAL  Kahului  

Shell  Kahului 

SheN  Od  Nawiliwii „ 

Texaco  BartMrs  Point  

Chevron  USA  Port  Allen _... 

Amoco  Oil  Benendorl  

Koch  Refining  Bettendorf .. .... 

Phillips  Peiro  Bettendorf 

CITGO  -  Bettendorf  

Williams  Pipe  Line  Mason  City 
Williams  Pipe  Line  Iowa  City  ... 

Amoco  Oil  Coundl  Bluffs 

National  Coop  Council  Bluffs  ... 

Amoco  Oil  Des  Moinas 

Wtfiams  Pipe  Line  Das  Moinea 

Koch  Refining  Dubuque 

wmiams  Pipe  Line  Dubuque  ... 
WiNiams  Pipe  Line  Fort  Dodge 
Sinclair  Pipeline  Fort  Madtoon  . 

Amoco  Oil  Dubuque  

Kaneb  Pipe  Lir>e  Le  Mars 

Kaneb  Pipe  Line  MMord  

Williams  Pipe  Line  MNford 

Anrraoo  Oil  North  Uberfy  

Amooo  Oil  Oltumwa 

HaarHand  Pleasant  HM 

Kaneb  Pipeline  Rock  Rapids  ... 
WWams  Pipe  Line  Sioux  South 
WINiams  Pipe  Line  Sioux  City  .. 
WiNiams  Pipe  Line  Waterfoo  .... 

Boiaa  Idaho  Terminal 

Nuillwwul  Terminallng  Botta ... 

Flying  J  Boise  

Amooo  Oil  Burley „ 

Burtey  Products  Terminal  

Chevron  Pipeline  PocateNo  

WWams  Pipe  Line  Amboy 

GATX  Terminals  Aigo  

CITGO  Mt  Prospect 

Marathon  Mt  Proapact  

SheN  Oil  Des  Plaines 

ARCO  Des  Planes  Terminal  ... 

Maiooo  Terminal 

Claifc  Rfg  Peoria  

ShaN  ON  Argo 

Clark  Rig  Blue  Islanct  farm 

Mwtin  ON  Bkje  lalMd 

Clarit  Rig  Bhje  Island 

PhNNpa  Pftrolaum  E  St  Louis  .. 

Marattton  Champaign 

3  T  Sarvioas  ChMoolha  .._ 

Amooo  ON  Peoria 

Neks  ONs  &  Hicks  Qaa  Inc  

Amooo  ON  Das  PWnaa 

MobN  ON  Das  PWnaa 

CITGO  -  Das  PWnaa 

ShaN  ON  EMnghain >....„ 

Amoco  ON  Foraat  View  ...._.„»., 


Address 


2671  Calhoun  Road 

2  Wahlstrum  Road 

101  North  Lathrop  Ave  

Deptford  Tract  President  St 

666  Kalanianaole  Avemje 

661  Kalanianaole  Ave 

607  Kaianianaoie  Ave 

999  Kaianianaoie  Ave 

701  Kalar>ianaoie  Street  

777  North  Nimitz  Highway 

411  PadlicSt 

789  N  Nimitz  Hwy 

100A  Hobron  Avenue  , 

140  H  Hobron  Ave 

76  Hobron  Ave 

60  Hobron  Ave 

3145  Waapa  Rd 

BartMrs  Point „..^ 

A  &  B  Road  Port 

75  South  31  St  Street 

4100  Elm  St „ 

29C6  Depot  Street  

312  South  BeMnghwn  Street 

2810  East  Main 

912  First  Avenue  

829  East  South  Bridge  Rd 

825  East  South  Omaha  Bridge  Rd 

1501  Northwest  86th  Street 

2503  Southeast  43rd  Street  

PO  Box  921  

8038  St  Joes  Prairie  Rd  

6  miles  from  Ft  Dodge , 

2010  3eth  St  

8  Ml  W  of  Dubuque  on  Hwy  20 

US  Hwy  75/7  MHes  N  of  LeMars  ... 

1  mNe  W  of  MMord  &  Hwy  71  

RT  1  , 

2002  Hwy  965  NE  

Three  mNas  wast  on  US  34 , 

4500  VwKWia 

State  Hwy  9  

3701  South  Lewis  Blvd 

4300  41tt  Street  ...._ 

5360  Ektora  Rd „ 

321  North  Curtis  Road 

201  N.  PtiNlipa  Rd ».^......„.. 

70  North  Philpi  Road  

421  East  Highway  81   

425  East  Hwy  81  PO  Box  233 

1189  Tank  Farm  Rd 

1222  U  S  Route  30 

8500  West  68th  Street 

2316  Tenninal  Drive  „ 

3231  Bussa  Road 

1606  East  Algonguin  Road 

1000  Terminal  Drive  _ 

Rt  49  South 

7022  South  Cioo  Lane 

8600  West  71st  Street 

131st  &  Roman  Avenue  _... 

3210  West  131st  Street _ 

Kadzia  Ave.  A  131  at 

3300  Missitiippi  Ave  

511  SStaiey  Road  _ 

20206  Rt  29  North 

1101  Wesley  Road  

1118  Wesley  Road  

2201  South  Eknhurst  Rd  

2312  Terminal  Drive  „ 

2304  Teni*W  Drive  

j  Rural  Route  3  

I  4811  South  Hartam  Avenue . 


City 


Rome  

Savanruih 

Savannah  

Savannah  

Hilo 

HNo 

HNo 

HNo „ 

TVmt  «« 

HonokJhi 

Honolulu 

HonoKikj 

Kahului 

Kahukii 

Kahului „ 

Kahului 

LitHie 

Oahu „ 

Port  Alan 

Bettendorf 

Bettendorf  ..„. 

Bettendorf 

OattarKtorf 

Claar  Lake  .... 

CoraiviHe 

CounciBhjffs 
CouncN  Bluffs 
ij0S  Moinos  ■••. 
Des  Moines ... 

Dubuque  

Dubuque  

Dunoombe  .... 
Fort  Madison .. 

Julian  

Le  Mars 


MHIord 

North  Liberty 
Ottumwa  


Rock  Rapids 
Sioux  City  .... 
Sioux  City  .... 


Boise  . 

Buriey 
Buriay 


Amboy 

Argo  

a  IT  I  II  i  II      . .    .   .  - 

Mwogion  rieignis 
Ailinglon  Haiglhls 
Anngion  naiyiis 
AfVnglon  HaiQ^its 
Aahkum  

ria  is  II  ■!    m  ■ 
DBriOnVIM  

CMCnOrQ  rWK  

Bkie  Island 

Blua  Island 

Bkw  Wand 

Champirign  ......... 

ChNNcothe 

Crave  Coeur 

Crave  Coeur 

Daa  PWnaa  

Dea  PWnas  „ 

Daa  PWnas  

EIRngham 

Foraat  View 


State 


Zip 


TCN 


GA 

30161 

GA 

31404 

QA 

31415 

GA 

31412 

HI 

96720 

HI 

96720 

HI 

96420 

HI 

96720 

HI 

96720 

HI 

96817 

HI 

96814 

HI 

96817 

HI 

96732 

HI 

96742 

HI 

96732 

Hi 

96732 

HI 

96766 

HI 

96706 

HI 

96704 

lA 

52722 

lA 

52722 

lA 

52722 

lA 

52722 

lA 

50428 

lA 

52241 

lA 

51501 

lA 

51502 

lA 

50325 

lA 

50817 

lA 

52004 

lA 

52003 

lA 

50632 

lA 

52627 

lA 

52001 

lA 

51031 

lA 

61361 

lA 

51361 

lA 

52317 

lA 

52S01 

lA 

50317 

lA 

61246 

lA 

51106 

lA 

51106 

lA 

50701 

ID 

83707 

ID 

83704 

ID 

83706 

ID 

83318 

ID 

83318 

ID 

83201 

IL 

61310 

IL 

60601 

IL 

60006 

IL 

60006 

IL 

60006 

IL 

60006 

IL 

60911 

IL 

61607 

IL 

60601 

IL 

60406 

IL 

60406 

IL 

60406 

N. 

62206 

IL 

61821 

IL 

61523 

IL 

61611 

IL 

61610 

N. 

60018 

IL 

60006 

H. 

60066 

IL 

62401 

U. 

60402 

T-36-IL-3312 

T-37-IL-3365 

T-36-IL-3320 

T-37-IL-3362 

T-37.IL-338Q 

T-37-IL-3353 

T-37-IL-3354 

T-37-IL-3366 

T-43-IL-3729 

T-37-IL-3371 

T-36-IL-3313 

T-36-IL-3317 

T-36-IL-3375 

T-37-IL-3361 

T-36-IL-3314 

T-37-IL-3372 

T-37-IL-3360 

T-36-IL-3303 

T-36-IL-3306 

T-36-IL-3308 

T-36-IL-3321 

T-36-IL-3309 

T-37-IL-3351 

T-36-IN-3201 

T-35-IN-3206 

T-35-IN-3215 

T-35-IN-3226 

T-35-IN-3227 

T-35-IN-3209 

T-35-IN-3225 

T-35-IN-3242 

T-35-IN-3245 

T-35-IN-3207 

T-35-IN-3213 

T-35-IN-3203 

T-35^N-3202 

T-35-IN-3218 

T-35-IN-3224 

T-35-IN-3228 

T-35-IN-3244 

T-35-IN-320e 

T-35-IN-3210 

T-35-IN-3211 

T-35-IN-3231 

T-35-IN-3234 

T-35-IN-3204 

T-35-IN-3217 

T-35-IN-3219 

T-35-IN-3222 

T-35-IN-3230 

T-35-IN-3233 

T-35-IN-3238 

T-35^N-3241 

T-35-IN-3237 

T-35-IN-3214 

T-35-IN-3220 

T-36-IN-3239 

T-35-IN-3221 

T-35-IN-3229 

T-35-IN-3212 

T-35-IN-3232 

T-36-IN-3236 

T-35-IN-3243 

T-35-IN-3216 

T-35-IN-3246 

T-35-IN-3235 

T-35-IN-3205 

T-48-KS-3650 

T-48-KS-3651 

T-48-KS-3652 

T-48-K&0654 

T-48-KS-3656 


Terminal  Name 


Petroleum  Fuel  Forest  View 

Phillips  66  Decatur 

WiNiams  Pipeline  FrankKn 

Petroleum  Fuel  Granite  City 

Shell  Oil  Harristown 

Conoco  Wood  River  _.. 

Harttord  Wood  River 

Ctok  Rig  Hartford 

Center  Terminal  Co  -  Harttord  ... 

Wiiams  Pipe  Line  Heyworth 

PhiNips  66  Kankakee «... 

CITGO  -  Lemont 

MobN  ON  •  Lodsport  ._ 

La  Gtori9  ON  Norris  City  

S  T  Services  Peru  

WiHiams  Pipe  Line  Menard  Cty  . 

Marathon  Rot)inson  

Arrraoo  Oil  RocheNe 

Ctok  Rig  Rockford  . 

Marathon  ON  Rocktord 

J  M  Sweeney  Stidcney  

Marathon  Writow  Spririgs 

Amooo  Oil  Wood  River 

Amooo  Oil  Brookston , 

Ashland  CWksvHe  

Crown  Central  Petro  -  Clermont . 

PhHNps  66  Clermont 

S  T  Services  Clermont  

CITGO  East  Chwago 

PhWips  66  East  Chicago 

Safeiy-Kleen  ON  Recovery  Co. ... 

ConraN  Inc.-  Elcart  Terminal 

Ashland  EvansviHe 

ITAPCO  EvansvMe  Terminal  Inc 

Amoco  Oil  Granger 

Ctauk  Rfg-Hammond 

Maratfwn  Hammond 

Mobil  Oil  Hammond  

SheH  Oil  Hammond 

Indiana  Hartxx  Beit  Railroad 

Ashland  Hurttington  

CITGO  Huntington  

Giadieux  T  &  M  Huntington 

Sun  Huntington  

Lassus  Bros  Huntington  

Amooo  Oil  IndianpoNs ~ _ 

Clart<  Rig  Clermont  

Marattton  Indianapolis  

Marathon  Speedway 

Shell  Oil  Zionsville  

Center  Terminal  Co-lndianapoli  .. 

Indianapolis  Terminaling  Co 

Laketon  Refinery 

CountryMartc  Switz  City  

CountryMari(  Mount  Verrxxi  

Marathon  Mount  Verrxm 

Mt  Vernon  Terminal  Indian  Ref  .. 

Marathon  Munde  

SheH  Oil  Muncie 

ITAPCO  Kerttuckiana  Tenninal  In 

TEPPCO  Princeton 

CountryMark  Peru 

Conrail  lnc.-Avon  Diesel  Term  ... 
Crown  Central  Petro  -  Seymour  . 
Transmontaigne  -  South  Bertd  .... 

CountryMartc  JolietvNIe 

Amoco  Oil  Whiting  

Total  Petroleum  Artcansas  City  .... 

Farmland  Ind  CoffeyviNe 

Kar>eb  Pipe  Line  Concordia 

Texaco  El  Dorado 

Chase  Pipeline  Great  Bend 


Address 


4801  South  Hartem 

266  E  Shafer „... 

10601  Franklin  Avenue 

2801  Rock  Road 

600  E  Linooki  Memorial  Pky 

Route  3 

900  North  Dehnar 

South  Side  Hawthorne 

1402  S  Dehnare 

Rural  Route  Two 

275  North  2750  Road  West 

135*  New  Avenue 

1290  High  Road 

Rural  Route  2  .„ 

2830  West  Martcet  Street 

Rural  Route  Three 

Rural  Route  One 

100  East  Standard  Oil  Road  

1511  South  Meridian  Rd  .„ 

7312  Cunningham  Road 

5200  West  41st  Street 

7600  LaGrange  Road 

335  South  OM  St  Louis  Rd  

11555  Rt.  43 

214  Center  Street  ._ 

9323  West  30th  

3230  N  Raceway  Road  

3350  N  Raceway  Rd  

2500  East  ChiCEigo  Ave 

400  East  Cohimbus  Dr  

601  Riley  Road „. 

2600  W.  Lusher  Ave 

2500  Broadway 

2630  Broadway „ 

12694  Adams  Rd.  .; 

1020  141st  St 

4206  Columbia  Avenue  .~ 

1527  141th  Street  

2400  Michigan  St 

2721  -  161st  St 

4648  N  Meridian  Road  

4393  N  Meridian  Rd  US  24 

4757  US  24  E  

4691  N  Meridian  St 

4413  North  Meridian  Rd  

2500  N  Tibbs  Avenue 

W  30th  St  PO  Box  34175 

4955  Robison  Rd 

1304  CMIn  Ave 

5405  W  96th  St 

10833  East  County  Rd  300  North 

9410  E  County  Rd  300N  

2784  W.  Luken  Rd 

State  Road  54  East 

1200  Refinery  Road 

OkJ  State  Rd  69  South  

300  OW  Hwy  69  South  

2100  East  State  Road  28 

2000  E  State  Rd  28 

20  Jackson  St 

Highway  64  West,  RR  1  

Highway  24  West 

491  S.  County  Road  800  E 

9780  N  US  Hwy  31  

20630  W.  Ireland  Rd 

17710  Mule  Bam  

2530  Indianapolis  Blvd  

1400  South  M  Street  

North  &  Urxlen  Streets 

Route  1  

South  Haverhill  Road 

Hwys  56  &  156  4  mi  east  of  GB  ... 


City 


Forest  View 

Forsuth 

Franidin  Parte  

Granite  City 

Harristown 

Hartford „.. 

Hartford 

Hartford „„ 

Harttoid „. 

Heyworth 

Kankakee 

Lemont 

Lockport „„. 

Norris  City 

Peru  

Petersburg  .....i.„ 

Rot>inson 

RocheHe 

Rockford  „... 

Rockford  

Stickney  

Willow  Springs  ... 

Wood  River 

Brookston 

OartcsviNe  „. 

Clermont 

Clermont  

Clermont  

East  Chicago  

East  Chicago  

East  Chicago 

Elkhart 

EvansviNe 

EvansviNe 

Granger 

Hammond  

Hammond 

Hammond  

HammoTKl  

Hammor>d  

Huntington  „. 

Huntington  

Huntington  

Huntington  

Huntington  

Indianapolis 

Indianapolis 

lndiaruvx>lis 

Indianapolis 

Indianapolis 

Indianapolis 

Indianapolis  (CL) 

Laketon  

Linton 

Mount  Vemon  ..... 

Mount  Vemon 

Mount  Vemon 

Muncie  

Muncie  

NewAI>any  

Oakland  City 

Peru  

PlainfieW  „.. 

Seymour  

South  Bend 

Westtiekl 

Whiting 

Artcansas  City  

Coffeyville  

Delphos 

El  Dorado 

Great  Bend  


State 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
KS 
KS 
KS 
KS 
KS 


Zip 


60402 
62535 
60131 
62040 
62537 
62048 
62048 
62048 
62048 
61745 
60901 
60439 
60441 


61354 

62675 

62454 

61068 

61102 

61102 

60650 

60480 

62095 

47923 

47124 

46234 

46234 

46234 

46312 

46312 

46312 

46516 

47712 

47712 

46530 

46320 

46327 

46327 

46320 

46323 

46750 

46750 

46750 

46750 

46750 

46222 

46234 

46268 

46222 

46268 

46234 

46234 

46147 

47441 

47620 

47620 

47620 

47303 

47302 

47150 

47660 

46970 

46168 

47274 

46614 

46074 

46394 

67005 

67337 

67436 

67042 

67530 


8272 


Federal  Register /Vol.  63.  No.  25 /Friday.  February  6.  1998 /Notices 


\ 


Federal  Register /Vol.  63.  No.  25 /Friday,  February  6,  1998 /Notices 


6273 


TCN 


T<48-KS-36S6 

T-4d-KS-3658 

T-48-KS-3659 

T-48-KS-3660 

T-48-KS-3661 

T-48-KS-3662 

T-48-KS-3663 

T-48-KS-3664 

T-4a-KS-3666 

T-48-KS-3665 

T-48-KS-3667 

T-46-KS-3669 

T-48-KS-3670 

T-4a-KS-3671 

T-61-KY-3261 

T-61-KY-3262 

T-61-KY-3263 

T-61-KY-3264 

T-61-KY-3265 

T-61-KY-3279 

T-61-KY-3266 

T-61-KY-3267 

T-61-KY-3268 

T-61-KY-3269 

T-61-KY-3270 

T-61-KY-3271 

T-61-KY-3272 

T-61-KY-3273 

T-61-KY-3274 

T-61-KY-3280 

T-61-KY-3283 

T-61-KY-3276 

T-61-KY-3278 

T-61-KY-3284 

T-62-KY-2244 

T-61-KY-3281 

T-72-LA-2351 

T-72-LA-2353 . 

T-72-LA-2358 

T-72-IA-2350 ; 

T-72-LA-2382  . 

T-72-LA-2360 . 

T-72-LA-2362  . 

T-72-LA-2388  . 

T-72-LA-2383  . 

T-72-LA-2357  . 

T-72-tA-2363  . 

T-72-LA-2384  . 

T-72-LA-2386  . 

T-72-IA-2365  . 

T-72-LA-2366  . 

T-72-LA-2387  . 

T-72-LA-2368 . 

T-72-1JV-2370  . 

T-72-LA-2373 . 

T-72-IA-2371  . 

T-72-LA-2372  . 

T-72-IA-2374  . 

T-72-LA-2375  . 

T-72-IA-2369  . 

T-72-LA-2376  . 

T-72-LA-2389  . 

T-72-LA-2378  . 

T-72-LA-2391  . 

T-72-iA-2361  . 

T-72-LA-2381  . 

T-72-LA-2390  . 

T-04-MA-1172 

T-04-MA-1154 

T-04-MA-1155 

T-04-MA-11S2 

T-04-MA-11S3 


Terminai  Nam« 


Kan«b  Pip«  Line  Hutchison  

Sinclair  Pipeline  Kansas  City 

Williams  Pipeline  Kansas  City  

National  Coop  McPtierson 

Williams  Pipe  Line  Oiathe  

Farmland  Phillipsburg  

S  T  Services  Sakna 

Chase  Pipeline  Scott  City 

Amoco  Oil  Valley  Center  

Williams  Pipe  Line  Topeka  

Williams  Pipe  Lme  Wathena 

Wiliams  Pipe  Line-Wichita  

Conoco  Wichita 

Philips  Pipeline  Wichita ™ 

B  P  Oil  Bromley  .. 

Ashland  Catlettsburg  

Ashlartd  Covington 

ITAPCO  Greater  Cincinnati  Term  . 

Henderson  Terminating  

ITAPCO-Henderson  Terminal  Inc. 

Ashland  Lexington  

Chevron  USA  Lexington  

Ashland  LouisviNa  

B  P  Oil  Louisville  

Chevron  USA  Louisville 

ITAPCO  Louisville 

Marathon  Oil  Louisville  

Sun  Louisville 

CITGO  -  Louisville  

Southern  States  Coorperative  

Kapoo  -  Owensfooro  Terminal  Co  . 

Ashland  Paducah 

ITAPCO  Paducah  TerminaJ  Inc 

ttapco  Riverway  Terminal  Inc , 

ITAPCO-  Igert  -Paducah  

Somerset  Retir>ery  Somerset 

Chevron  USA  Arcadia  

Exxon  Co  USA  Arcadia  

Exxon  USA  Baton  Rouge  

B  P  Oil  Bell  Chase 

Paktank  Corp  Westwego  

Mobil  Oil  Chalmette  

Kerr-McGee  Cotton  Valley 

Calvmet  Lubricants-Cotton  VaN  

Phibfo  Marine  Fuels  

Chevron  USA  Baton  Rouge  

Marathon  Oil  GaryviHe  

Phibro  Marine  Fuel  Gretna 

Goldline  Refinery  ,.... 

Shell  Oil  KerMier 

Phibro  Energy  USA  Krotz  Spring  .. 

Cateasieu  Lake  Charles 

CITGO  Lake  Charles 

Dubach  Gas  Co  Claibome  Plant  ... 

Texaco  -  Marrero  

Murphy  Oil  USA  Meraux 

Mobil  Oil  Morgan  City  

GATX  Terminals  Noroo  

Chevron  USA  OpekMisas  

Petroleum  Fuel  Baton  Rouge  

Plackl  Refining  Co  Port  Allen  

Calvmet  Lutxicants-Princeton 

Pennzoil  Product  Co  Shreveport  ... 

Petro-United  Term  Sunshine 

Star  Enterprise  Convent  

Conoco  Westlake 

ST  Servwes  Westwego  

Gtobal  Petroleum  Corp _„.,. 

Mobil  Oil  East  Boston 

CITGO  East  Braintree  

Chelsea  Terminal  UP 

Gulf  Oil  Chelsea  


Address 


3300  East  Avenue  G  

3401  FairtMnks  Avenue 

401  East  Donovan  Road 

2000  South  Main  Street 

13745  West  135th  Street _... 

Hwy  183  N  

West  State  Street  &  1-35  

Junctk>n  Highways  83  &  4 

7452  N  Mehdian  „.... 

US  Hwy  75  RFD  1  

Hwy  36  1  mSe  East  of  Wathena 

1100  East  21st  Street 

8001  Oak  Knod  Road 

2400  East  37th  Street  Horth 

409  River  Road 

OW  St  Rt  23 „ 

230  East  33»d  Street  

700  River  Road , 

2321  OW  Geneva  Road 

2633  Sunset  Lane  

1770  OW  Frankfort  Pike  

1750  OW  Frankfort  Pike  

4510  Algonquin  Parkway 

SW  Parkway  &  Qft>son  Lane 

4401  Baas  Lane 

4510  Bells  Lar>e 

3920  Kramers  Lane _. 

7800  Cane  Run  Road 

4724  Camp  Ground  Road  

150  Coast  Guard  Lane  

900  Pleasant  Valley  Road 

Highway  62  &  Ashland  Road  

233  Elizabeth  St 

1350  South  3rd  Street  

2000  So.  4th  St 

600  Montwelto  Street 

Highway  80  East 

Highway  80  East .-.. 

3329  Scenk:  Highway  

12  Mile  South  Hwy  23  

106  Bndge  City  Avenue 

1700  Paris  Rd  Gate  50 

Highway  7  South  

U.  S.  Hwy  371  South 

7168  Shnmpers  Row 

1315  Mengel  Road 

Highway  61  r, , 

1 125  Fourth  St „ 

1 1499  Plant  Road 

143  Firehouse  Drive  „ , 

Highway  105  South  _ 

West  End  of  Tank  Farm  Road  .... 
Cities  Serv  Hwy  &  LA  Hwy  108  ... 

Highway  2  PO  Box  170 

Barataria  &  River  Road  

2501  East  St  Bemard  Hwy 

1000  Youngs  Road 

1601  River  Road 

Highway  182  South  

995  Earnest  Wilson  Road 

1940  Louisiana  Hwy  One  North  .. 

10234  Hwy  157 

3333  Midway  PO  Box  3099 

1725  Highway  75 

LA  Highways  44  N  of  Sunshine  .. 

1980  OW  Spanish  Trail 

660  La  Bauve  Drive 

30  Pine  St „ 

467  Chelsea  ^raal 

385  Quincy  Ave  

11  Broadway 

123  Eastern  Ave 


City 


Hutchison 

Kansas  City 

Kansas  City  

McPtierson 

Otathe  

Phillipsburg  

SaJina 

Scott  City  „, 

Valley  Center 

Wakanjsa 

wathena  , 

Wk:hlta 

Wichita 

Wehita _ 

Bromley 

Catlettsburg  

Covington 

Covington 

Hertderson  

Henderson  

Lexington  „.. 

Lexington  

Louisvilie 

LouisviNe 

LouisviNe 

LouisviNe 

LomsviNe „.u.. 

Louisville 

Louisville  

Owenstwro  

Owensboro  

Paducah  

Paducah  

Paducah  

Paducah  

Somerset  

^r^3uHi  •••.•..•••.•..•.•. 

Arcadia 

Baton  Rouge 

Ben  Chase  

Bridge  City  „., 

Chalmette  

Cotton  Valley  , 

Cotton  Valley 

Dulac 

East  Baton  Rouge 

GaryviHe 

Gretna 

Jennings  

Kenner  

Krotz  Springs 

Lake  Charies  

Lake  Charles  

Lisbon 

Marrero 

Meraux 

Morgan  City  

Norco  

OpekHJsas 

Port  Allen  

Port  Allen  

Princeton 

Shreveport  

Sunshirte 

Unkm  

Westlake 

Westwego 

Bedkyd  

Boston 

Braintree  , 

Chelsea 

Ctielsea 


State 


KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MA 

MA 

MA 

MA 

MA 


Zip 


TCN 


67501 

66106 

66115 

67460 

66062 

67661 

67401 

67871 

67147 

66546 

66090 

67214 

67207 

67219 

41016 

41129 

41015 

41017 

42420 

42420 

40504 

40604 

40211 

40211 

40211 

40211 

40216 

40258 

40216 

42302 

42302 

42003 

42001 

42003 

42003 

42502 

71001 

71001 

70805 

70094 
70043 
71018 
71018 
70353 
70807 
70051 

70546 
70062 
70750 
70606 
70601 
71048 
70072 
70075 
70380 
70079 
70571 
70767 
70767 
71067 
71133 
70780 
70723 
70669 
70094 
02740 
02128 
02184 

02150 


T-04-MA-1156 

T-04-MA-1157 

T-04-MA-1173 

T-04-MA-1176 

T-04-MA-1160 

T-04-MA-1161 

T-04-MA-1162. 

T-04-MA-1163. 

T-04-MA-1164  . 

T-04-MA-1165. 

T-04-MA-1151  . 

T-04-MA-1166. 

T-04-MA-1168. 

T-04-MA-1177. 

T-04-MA-1178. 

T-04-MA-1179. 

T-04-MA-1175. 

T-04-MA-1170. 

T-52-MD-1570 

T-52-MD-1550 

T-52-MD-1552 

T-S2-MD-1554 

T-52-MD-1567 

T-62-MD-1558 

T-S2-M0-1559 

T-62-MD-1S61 

T-52-M0-1562 

T-52-MD-1563 

T-52-MD-1551 

T-52-MO-1S65 

T-52-MD-1567 

T-52'MD'1568 

T-01-ME-1000  . 

T-01-ME-1011  . 

T-01-ME-1013 . 

T-01-ME-1012  . 

T-01-ME-1002  . 

T-01-ME-1006  . 

T-01-ME-1001  . 

T-01-ME-1003  . 

T-01-ME-1004  . 

T-O1-ME-1007  . 

T-01-ME-1008  . 

T-01-ME-1009  . 

T-01-ME-1010 . 

T-38-MI-3031  .. 

T-38-MI-3000  ... 

T-38-MI-3032  ... 

T-38-MI-3036  ... 

T-38-MI-3038  ... 

T-38-MI-3001  ... 

T-38-MI-3021  ... 

T-38-MI-3015  ... 

T-38-MI-3025  ... 

T-38-MI-3030  ... 

T-38-MI-300e  ... 

T-384/II-3013  ... 

T-364^1-3022  ... 

T-38-MI-3041  ... 

T-38-MI-3009  ... 

T-38-MI-3017  ... 

T-38-MI-3027  ... 

T-38-MI-3033  ... 

T-38-MI-3043  ... 

T-384/II-3016  ... 

T-38-MI-3004  ... 

T-38-MI-3010  ... 

T-38-MI-3011  ... 

T-38-MI-3019  ... 

T-38-MI-3023  ... 

T-38-MI-3028  ... 


Terminal  Name 


Exxon  USA  Everett 

Shell  Oil  Fan  River 

Harbor  Fuel  Oil  Corp 

Sprague  Energy  Corp 

B  P  Oil  Revere 

Global  Petroleum  Corp 

Qkibal  Petroleum  Revere 

Northeast  Petroleum  Salem  

Northeast  Petroleum  SandwKh 
Coastal  Oil  NE  South  Boston  ... 

L  E  Bek:her  SpringfieW 

Coastal  Oil  NE  Inc 

Mobil  Oil  SpringfieW 

SpringfieW  Terminals  Inc 

Ultramar  Energy  Inc 

Wyatt  Energy  Inc  

R  M  Packer  Co.  Inc 

Sprague  Energy  Weynxxjth  

S  T  Services  Andrews  AFB  ....... 

Amerada  Hess  Baltimore 

TOSCO/Bayway  -  Baltimore 

Petroleum  Fuel  &  Termirtal 

Exxon  USA  Baltimore 

Mobil  Oil  Baltimore  

Petroleum  Fuel  Baltimore 

Shell  Oil  Baltimore .„ 

CITGO  -  Baltimore 

Stratus  Petroleum  Baltimore 

Amoco  Oil  Baltimore 

S  T  Servk»s  -  Piney  Point  

Cato  Oil  SaHstxiry 

Maritank  Maryland  Inc 

Mobil  Oil  Banigor 

Webber  Oil  Bangor _. 

Webt)er  Tanks  Brewer 

Webt)er  Tanks  Buckport  : 

Coldt>rook  Energy,  Inc 

In/ing  Oil  Searsport 

Koch  Fuels  South  Portland 

B  P  Oil  South  Portland  

Mobil  Oil  Portland  

Getty  Terminal  South  Portland  .. 

Gulf  Oil  South  Portland 

Northeast  Petroleum  S  Portland 
Star  Enterprise  South  Portland  .. 

Total  Petroleum  Alma 

Amoco  Oil  Bay  City  

Total  Petroleum  Bay  City 

CITGO  -  Bay  City 

Crystal  Refining  Company 

Amoco  Oil  Cheytwygan , 

Mobil  Oil  Deart)om 

Marathon  Detroit 

Shell  Oil  Detroit 

Sun  River  Rouge  

CITGO  Ferrysburg  

Shell  Oil  -  FerrystMrg  

Mobil  Oil  Flint 

Quality  Oih  Company 

CITGO  Jackson  

Marathon  Jackson 

Shell  Oil  Jackson 

Total  Petroleum  Lansing 

Clarit  Rfg  Marshall 

Marathon  Flint 

Amoco  Oil  Napoleon 

CITGO  Niles 

Marathon  Niles  .....". 

Marathon  Oil  Niles 

Mobil  Oil  Niles 

Shell  Oil  Niles  


Address 


52  Beachum  Street 

One  New  Street  ...._ 

15  Sparks  Ave 

728  Southern  Artery  

41  Lee  Burt>ank  Highway  

222  Lee  Burtiank  Hiwy  „ 

140  Lee  Burttank  Hwy 

25  Derby  Street  

3  Coast  Guard  Road  „ 

900  E  First  Street  

615  St  James  Ave  „... 

Rocus  St 

145  Abany  Street 

86  Robbins  Road 

627  Cottage  St 

1053  Page  Blvd 

Beach  Rd 

5  Bridge  St 

do  89th  Supply  Squadron/LGSS 

6200  Pennington  Avenue  

2155  Northbridge  Ave 

5101  Erdman  Avenue 

3801  Boston  Street 

3445  FairfieW  Road  

1622  South  Clinton  Street 

2400  Petrolia  Avenue  

2201  Soutfiport  Avenue 

3100  Vera  Street  

801  East  Ordance  Rd 

17877  Piney  Point  Road 

1030  Marine  Road  

1 134  Marine  Road  

730  Lower  Main  Street  

700  Main  St  

225  South  Main  

Drawer  CC  River  Road 

809  Main  Ftoad  No  

Statk>n  Ave  

5  Central  Averuie 

59  Main  Street  

170  Lincoln  Street 

27  Main  Street  

175  Front  St 

One  Clario  Road 

102  Mechank:  Street 

1925  East  Superkw  St  

411  Tieman  Road 

1806  Marquette 

5011  WiWerRoad 

801  North  WIHIams  

31 1  Coast  Guard  Drive 

6011  Wyoming 

12700  Toronto  St  ....; 

700  South  Deacon 

500  South  Dix  Avenue 

524  Third  Street 

17806  North  Shore  Drive 

G5340  North  Dort  Highway  

630  Ottawa  Avenue 

2001  Morrill  Rd  

2090  Morrill  Rd  

2103  Morrill  Rd 

6300  West  Grand  River 

12451  S  OW  US  27  

6065  North  Dort  Highway 

6777  Brooklyn  Road 

2233  South  Third  

2140  South  Third  St  

2216  South  Third  Street 

2150  South  Third  Street  

325  1/2  Fulkerson  Rd 


City 


T-38-MI-3020 Marathon  N  Muskegon  I  3005  Hotton  Rd 


Everett  

Fall  River  

Nantucket 

Quincy 

Revere  

Revere  , 

Revere 

Salem 

Sandwwh  , 

South  Boston  ... 

SpringfieW 

SpringfieW 

SpringfieW 

SJxingfieW 

SpringfieW 

SpringfieW 

Vine  Havn  

Weymouth 

Andrews  AFB  ... 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Baltimore 

Curtis  Bay  

Piney  Point  

Salisbury  

Salisbury 

Bangor  

Bangor  

Brewer  

Bucksport 

Hampden  

Searsport  

South  Portland  . 
South  Portland  . 
South  Portland  . 
South  Portland  . 
South  Portland  .. 
South  Portland  . 
South  Portland  . 

Alma 

Bay  City  

Bay  City  

Bay  City  

Carson  City 

Cheyboygan  

Deartx>m 

Detroit  

Detroit  

Detroit  

Ferrysburg  

Ferrystxjrg  

Pint  

Holland 

Jackson  

Jackson  

Jackson  

Lansing  

Marshall  

Mt  Morris 

Napoleon  „.. 

Niles 

NHes 

Niles 

Niles 

nMeS   

r^kxth  Muskegon 


State 


Zip 


MA 

02149 

MA 

02720 

MA 

02554 

MA 

02169 

MA 

02151 

MA 

02151 

MA 

02151 

MA 

01970 

MA 

02563 

MA 

02128 

MA 

01109 

MA 

01101 

MA 

01105 

MA 

01101 

MA 

01101 

MA 

01104 

MA 

02568 

MA 

02191 

MD 

20331 

MD 

21226 

MD 

21226 

MD 

21205 

MD 

21224 

MD 

21226 

MD 

21224 

MD 

21226 

MD 

21226 

MD 

21226 

MD 

21226 

MD 

20674 

MD 

21801 

MD 

21801 

ME 

04401 

ME 

04401 

ME 

04412 

ME 

04416 

ME 

04044 

ME 

04974 

ME 

04106 

ME 

04106 

ME 

04106 

ME 

04102 

ME 

04106 

ME 

04106 

ME 

04106 

Ml 

48802 

Ml 

48707 

Ml 

48706 

Ml 

48706 

Ml 

48811 

Ml 

49721 

Ml 

48126 

Ml 

48217 

Ml 

48217 

Ml 

48217 

Ml 

49409 

Ml 

49409 

Ml 

48505 

Ml 

49423 

Ml 

49201 

Ml 

49201 

Ml 

49201 

Ml 

48906 

Ml 

49068 

Ml 

48458 

Ml 

49261 

Ml 

49120 

Ml 

49120 

Ml 

49120 

Ml 

49120 

Ml 

49120 

Ml 

49445 
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TCN 


T-38-MI-3039 

T-3S44t-3029 

T-384«-3006 

T-3frMI-3034 

T-afrM^-3037 

T-384M-3006 

T-3frMI-3007 

T<38-MI^12 

T-38-M-3042 

T-3S4MI-3044 

T-3S44I-3036 

T-3»MI-3024 

T-41-MN-3412 

T-41-MN-3410 

T-41-Mf4-3416 

T-41-M»^3413 

T-41-MN-3414 

T-41-MN-3400 

T-41-MN-3406 

T-41-MM-3403 

T-41-MN-3415 

T-41-MN-3401 

T-41-MN-340e 

T-41-MN-3407 

T-41-MN-340e 

T-41-MN-3409 

T-41-MN-3404 

T-41-Mr^3418 

T-41-MN-3405 

1-43^^10-3700 

T-43-MO-3718 

T-43^»/IO3703 

T-43-MO3704 

T-43-MO3706 

T-434«CW728 

T-4344O370e 

T-43A«O3702 

T-43-MO3707 

T-434(K>3709 

T-43-MO-3711 

T-43^«I03712 

T-43440-3713 

T-43^>«03715 

T-43-MO-3716 

T-43-MC>3710 

T-434«K>3705 

T-4»4(IO-3701 

T-434«CM717 

T-43-M03719 

T-43^HC«725 

1-434(10-3726 

T-43-M0^721 

T-43-MOJ720 

T-64-MS-2400 

T-«rMS-2401 

T-644«IS-2402 

T-64-MS-2403 

T-64-MS-2404 

T-64-MS-2405 

T-64-MS-2406 

T-64-MS-2408 

T-72-MS-2421 

T-64-MS-2409 

T-64-MS-2410 

T-64-MS-2412 

T-64-MS-2413 

T-64-MS-2414 

T-«4-MS-241S 

T-64-MS-2416 

T-«4-MS-2417 

T-64-MS-2418 


Tenninal  Nam* 


OeNa  Fuels  Of  Midtigan 

Sun  Owosso  „ 

Amooo  Oil  Rivar  Rouge 

Total  Petroleum  Romulua 

CrrOO  -  Romulus 

Amooo  Oil  Taylor ».... 

B  P  Oil  Taylor 

Cousins  Petroleum  Taylor 

Ashland  Detroit  

dark  Rig  Taylor 

Total  Poeoleum  Traverse  City 

MoM  Oil  Woodhaven  

Williams  Pipe  Una  Alexandria 

Murphy  Oil-Esko  

Williams  Pipe  Line  Rochester 

WiMams  Pipe  Line  Manlcato  

WiNams  Pipe  Une  Mwshall  

Amoco  Oil  Moort)ead 

Erickson  Patrolaum  Newport 

Amooo  Oil  Twin  Cities  

WHiams  Pipe  Line  RoseviNe 

Amooo  Oil  Sauk  Centre 

Amoco  Oil  Spring  Valley 

Koch  Pine  Bend _.... 

Koch  St  Paul „ 

Mobil  Oil  St  Paul „..., 

CITGO  -  St  Paul  

Ashland  Refinery  St  Paul  . 

ST  Services  Winona „.... 

Conoco  WrenshaH  

Conoco  BeNe  

WMiams  Pipeline  SpringfieM  

Ayers  Oil  Canton  

ITAPCO  Missouri  Terminal  Inc 

Sinclair  Pipeline  CarroHton  

Sinclair  Oil  Corp  -  Carromon.RR4 

WiNiams  Pipeline  Columbia  

Texon  Terminais  Corp  

WMams  Pipeline  Carthage 

Phillips  66  Jefferson  City  

Kerr-McGee  LaGrange  

Sinclair  Pipelir>e  Mexico 

Conoco  Mount  Vernon 

SMKlair  Pipeline  New  Madrid 

WMams  Pipeline  Palmyra  

Conoco  Kansas  City  

TEPPCO  Cape  Girardeau  

JD  Streett  St  Louis  

Kerr-McGee  St  Louis 

J  D  Street  River  Plant 

Shell  Oil  St  Louis 

Clark  Rig  St  Louis  

WHliams  Pipeline  St  Charles  

Amoco  Oil  Sugar  Creek 

Munro  Petroleum  Biloxi  

Cttevron  USA  Collins  

Exxon  USA  Collins  

B  P  Oil  Collins  „ 

Shell  Oil  Collins  

Louis  Dreylus  Collins 

Greenville  Republic  Terminal  

ITAPCO  Greenville  Terminal  Inc  .. 

Delta  Terminal  -  Greenville 

Southland  Oil  Lumtiefton 

Amoco  Oil  Mendan  

CITGO  Meridbn 

B  P  Oil  Meridian  

Star  Enterprise  Meridan 

Louts  Dreyfus  MerkHan 

Ctievfon  USA  Paacagola 

Amerada  Hess  Purvis 

Southland  Oil  SandersviNe  


Address 


40600  Grand  River  

40O4  We«  Main  Rd 

206  Marion  Street  ^^^^............., 

28001  Citrin  Drive 

29120  Wick  Road 

862S  South  Inkster  Rd.  „ 

24801  Eoorse  Rd 

7965  Holand 

22970  Eoorse  Road 

8000  S  Beech  Daly  Rd 

13644  Weet  Bay  Shore  Dr  , 

20089  West  Road 

709  3rd  Ave  W 

5746  OW  Hwy  61  .- 

1331  Hwy  42  Southeast 

Rural  Route  Nirw „.... 

Route  Four 

1101  Southeast  Main  . 

50  2lst  St  

2288  West  County  Road  C  

2461  W  County  Rd  C  

1  MUe  W  on  County  Rd  52 

2  MNes  East  of  U  S  16  

Junctk)n  Highways  52  &  56 

778  Otto  Avenue 

862  Hathaway 

747  Sheperd  Road  

100  West  Third  Street  

1020  E.  2nd  St 

10  Broadway  Street 

HCR  3  _ „ 

Junctkm  MM  Rd  &  Hwy  60 

Fourth  &  Grant 

1400  S  Gftxxtay 

5  Main  &  24  Business  Route  .... 

Box  48 _ 

Rural  Route  1  Hwy  63  South  .... 

PO  Box  637  

2  mi  South  of  Jasper  on  US  71  . 

2116  kflewood  

905  North  Main  Street  

Highway  54  East 

US  66  New  Highway  96  

21 1  Water  Street  

6  mi  North  on  Highway  61  

6699  NW  Riverpark  Drive .„. 

Rural  Route  2,  Hwy  N  , „. 

3800  S  ist  St 

4000  Koch  Road 

1  River  Road 

239  East  Prairie 

4070  South  First  Street  

4695  South  Servk:e  Road  

1000  North  Sterling 

540  Bayview  Avenue 

OW  Highway  49  South 

31  Kola  Road 

First  Avenue  South 

49So  &  Kola  RD  

First  Avenue  South  

310  Walthall  Street  

208  Short  Clay  Street 

2181  Hartxx  Front  

5  Mi  North  of  Lumberton  Hwy  1 1 

181  65th  Avenue  

180  65th  Avenue  

1401  65th  Ave  S _ 

6540  N  Frontage  Rd 

1401  65th  Ave  S  

Industrial  Road  State  Hviry  61 1  .. 
US  Hwy  11  

2  mi  N  on  Hwy  11  PO  Drawer  A 


Oty 

Novl „.. 

Owoaao 

River  Rouge 

Romuhis 

Romukis 

Taytor 

Taykw  .„ _ 

Taytor 

Taytor 

Taytor , 

Traverse  CHy  ... 

Woodhaven  

Alexandria 

Eako „, 

Eyota 

Mankato 

Marshall 

Moortiead 

Newport  »., 

RoseviHe  

RosevMe 

Sauk  Centre 

Spring  Valley  ... 

St  Paul 

St  Paul 

St  Paul 

St  Paul 

St  Paul  Park  .... 

Wnona 

WrenshaH 

Dono  

BrooUine 

Canton  

Cape  Girardeau 

CarroHton  _ 

CarroMon  

Cotombia 

Dexter  

Jasper 

Jefferson  City  ... 

LaGrartge 

Mexkx>  

Mount  Venton  .. 
New  Madrid  ..... 

Palmyra 

ParkvUle  

Scott  City  

St  Louis 

St  Louis 

St  Louis 

St  Louis 

St  Louis 

St  Peter 

Sugar  Creek  .... 

Bitoxi  _.. 

Collins  

Collins  ;.... 

Collins  

Collins  

Collins  

Greenville 

Greenville 

Greenville 

LumtMrton 

Meridian 

Meridian 

Meridian .TI 

Meridian 

Meridian  

Pascagoula 

Purvis 

SandersviHe  


State 


ap 


TCN 


Ml 

48375 

Ml 

48867 

Ml 

48218 

Ml 

48174 

Ml 

48174 

Ml 

48180 

Ml 

48180 

Ml 

48180 

Ml 

48180 

Ml 

48180 

Ml 

49684 

Ml 

48183 

MN 

56308 

MN 

56733 

MN 

55934 

MN 

56001 

MN 

56258 

MN 

56660 

MN 

55055 

MN 

55113 

MN 

55713 

MN 

56378 

MN 

55975 

MN 

56164 

MN 

65102 

MN 

56102 

MN 

55102 

MN 

55071 

MN 

55987 

MN 

55797 

MO 

65013 

MO 

65619 

MO 

63435 

MO 

63701 

MO 

64633 

MO 

64633 

MO 

65201 

MO 

63841 

MO 

64755 

MO 

65109 

MO 

63448 

MO 

d52GS 

MO 

65712 

MO 

63869 

MO 

63461 

MO 

64152 

MO 

63780 

MO 

63118 

MO 

63129 

MO 

63125 

MO 

63147 

MO 

63118 

MO 

63376 

MO 

64054 

MS 

39533 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

38701 

MS 

38701 

MS 

38701 

MS 

39455 

MS 

39307 

MS 

39305 

MS 

39307 

MS 

39301 

MS 

39307 

MS 

39568 

MS 

39475 

MS 

39477 

T-64-MS-2407 

T-64-MS-2419 

T-81-MT-4000 

T-81-MT-4007 

T-81-MT-4O01 

T-81-MT-4008 

T-81-MT-4006  , 

T-8144T-40Q2  . 

T-81-MT-4011  . 

T-81-MT-4003  . 

T-81-MT-4009  , 

T-81-MT-4005  . 

T-61-MT-4004  . 

T-81-MT-4010  . 

T-66-NC-2027  . 

T-66-NC«)00. 

T-56-NC-2001  . 

T-664K>2003. 

T-66-NC-2005  . 

T-66-NC-2006  . 

T-66^«>2007. 

T-«6-NC-2026  . 

T-6fr-NC-2009  . 

T-S6-NC-2014  . 

T.6W<C-2010  . 

T-664»IC-2011  . 

T-6fr#N>2012  . 

T-56-NC-2015  . 

T-6644C-2019  . 

T-66-NC-2020  . 

T-66-NC-2021  . 

T-664M>2022. 

T-6»«IC-2002  . 

T-664K>2004. 

T-66-NC-2008  . 

T-66-N&2023. 

T-6644C-2024. 

T-66-NC-2018  .. 

T-66-NC-202S  .. 

T-6644C-2028  .. 

T-66-NC-2029  .. 

T-6&4tO20a0  .. 

T-66-NC-2031  .. 

T-6641C-2033  .. 

T-66-NC^034  .. 

T-6644C-2036  .. 

T-6641C-2037  .. 

T-6fr^4C-2039  .. 

T-6fr^lC-2041  .. 

T-6e-flC-2042  .. 

T-6644&2043  .. 

T-464«>«00.. 

T-46-ND-3602  .. 

T-4544D-3603  .. 

T-4SND-3606  .. 

T-45-ND-3604  .. 

T-4frM>-3601  .. 

T-47-NE-3600  .. 

T-47-NE-3602  .. 

T.47-NE-3e01  .. 

T-47-NE-3606  .. 

T-47-NE-a607  .. 

T-47-NE-3606  .. 

T-47-flE-3610  ... 

T-47-NE-3803  .. 

T-47-NE-3606  ... 

T-47-NE-3609  ... 

T-a2-NH-1060  ... 

T-02-NH-1064  ... 

T-Oe-NH-1066  ... 

T-22-NJ-1600 .... 

T-22-NJ-1501  .... 


Terminal  Name 


Barrett  Refining  Vreteburg 

CITGO  Vicksburg 

Conoco  Billings 

Exxon  USA  Billings  „.- 

CofKxso  Bozemtm  

Exxon  USA  Bozeman 

CENEX  Giendive  

Conoco  Great  Falls „ 

Montana  Refining  Great  FaHs 

Conoco  Helena „ 

Exxon  USA  Helena 

CENEX  Laurel  ., 

Conoco  Missoula 

Exxon  USA  Missoula 

Star  Enterprise  Raleigh  

Exxon  USA  Chartotte 

CITGO  Chartotte 

Crown  Central  Chartotte 

Shell  Oil  Chartotte 

Williams  Energy  Ventures-Chart  . 

Star  Enterprise  Chartotte 

Basis  Petroleum  Inc  -Chartotte  ... 

Star  Enterprise  FayetteviNe  

Exxon  USA  Greensboro 

Amerada  Hess  Greensboro 

Amoco  Oil  Greensboro 

Ashland  Greensboro 

Triad  Terminal 

Apex  Oi  Co  -  Greensboro 

WiOiams  Energy  Ventures-Green 

Star  Enterprise  Greenstxwo 

Louis  Dreyfus  Greensboro 

Marathon  Oil  Chartotte  

Phiiips  66  Chartotte 

Louis  Dreyfus  Ctiartotte „.. 

Amerada  Hess  Paw  Creek 

Arkxso  Oil  Paw  Creek 

Triad  Terminal  Sekna 

Crown  Central  Sekna  

Amerada  Hess  Sekne 

B  P  Oil  Sekna 

CITGO  Selma 

Exxon  USA  Sekna 

Basis  Petroleum  toe  -  Sekna 

Phillips  Petro  Sekna  

Williams  Energy  Ventures-Sekna 

Amerada  Hess  WMmtogton  

CTI  of  North  Carolina  Inc  

Koch  Refining  N  Wikntoglon 

Koch  Refintog  S  WHmtogtori 

Apex  ON  Co.  -  Wimington 

WMiams  Pipeltoe  Grand  Forks  .... 

Antooo  Oil  Jamestown 

Kaneb  Pipe  Line  Jamestown 

Amooo  01  Mandan  „ 

CENEX  Mtoot 

WMams  Pipe  Line  Fargo 

Kaneb  Pipe  Line  Cokimbus 

Wliams  Pipe  Line  Doniphan 

Kaneb  Pipe  Line  Geneva  

Kaneb  Pipe  Line  r<tortofc 

Kaneb  Pipe  Line  North  Piatt 

WMiams  Pipe  Line  Omaha 

Kaneb  Pipe  Lme  Osceola 

Conoco  Linooto  Products 

Williams  Pipe  Line  Ltoooto 

Conooo  Pipeine  Stoney  

Sprague  Energy  Newinigton 

Sprague  Energy  Portsmouth  

Nortlieast  Petroleum  Portsmouth  . 


Address 


Amerada  Hess  Bayonne Lower  Hook  Road 


2222  Warrenton  RD 

1585  Haintog  Rd 

23rd  &  Fourth  Ave  South 

Lockwood  Frontage  Rd  

316  West  Griffin  Drive 

220  West  Griffin  Drive 

P  O  Box  240 „„ 

1401  52nd  North  .„„ 

1900  10th  Street 

3180  Highway  12  East  

3120  Highway  12  Eaast  

P  O  Box  909 

3330  Raser  Drive 

3350  Raser  Drive 

2232  Ten-Ten  Roed 

68Q1  Freedom  Drive 

7600  Mount  Holly  Road 

7720  Mount  HoMy  Road 

6851  Freedom  Drive 

7145  Mount  Holly  Road 

410  Tom  Sadtor  Road 

7325  OW  Mount  Holly  Road 

992  Shaw  Mill  Road  

6907  West  Marttet  Street 

e907B  West  Martcet  Street  

7109  West  Martcet  Street „.. 

6311  Burnt  Poplar  Road 

6376  Burnt  Poplar  Rd 

6900  West  Martcet  St 

1 15  Chknney  Reck  Road  

101  S  Chimney  Rock  Rd 

6801  West  Martcet  Street „. 

8036  Mt  Holy  FW 

502  Tom  Sadtor  Road 

7401  OW  Mount  HoKy  Road 

7615  OW  Mount  HoHy  Road 

7924  Mt  Holy  Rd _ , 

2200  Oil  Tenninal  Rd  

2999  W  Oak  St 

West  State  Road  1929  

Buffato  Road 

State  Hwy  1003  and  O*  St  Ext 

2565  West  Otic  Street 

4383  Buffatoe  Road 

4086  BufWo  Road 

4414  Bultatow  Road 

1312  S  Front  Street 

1002  S  Front  Street 

3325  River  Road 

3334  River  Rd 

3314  River  Road 

3930  Gateway  Drive 

10  Mi  West  on  1-94  Stand  Spur .. 

3790  Hwy  281  SE 

North  Mandan  Avenue 

700  Second  Street  SW 

902  Main  Avenue  East 

Highway  30 

12276  South  U  S  Hwy  281  

U  S  Highway  81 „ 

Highway  81  „. 

Rural  Route  Four 

Seventh  &  Yates  Street  ...: 

Rural  Route  1  

Route  t  

2000  SMMo  Road  

Rural  Route  1  

SpaukUng  Turnpike 

A4aoent  to  kttarstate  95  

50PraUeWay 


City 


VickstNjrg  ... 
Vk:ksburg  ... 

Billings  

BiMngs  

Bozeman  .... 
Bozeman  .... 

Giendive 

Great  Falls  . 
Great  Falls  . 

Helena  

Helena  

Laurel 

Missoula 

Misscxjia 

Apex 

Cttartotte  .... 
Chartotte  .... 
Chartotte  .... 
Chartotte  .... 
Chartotte  .... 
Chartotte  .... 
Chartotte  .... 
FayettevWe  . 
Greensttoro 
Greenstxm) 
Greerisboro 
Greensboro 
Greenstxxo 
Greenstxyo  . 
Greenstxvo  . 
Greensboro  . 
Greensboro  . 
Paw  Creek  .. 
Paw  Creek  .. 
Paw  Creek  .. 
Paw  Creek  .. 
Paw  Creek  .. 

Sekna  

Selma 

Selma 

Sekna  

Sekna  

Sekna ........_ 

Sekna 

Selma 

Sekna  

Wilmington  .. 
Wiknington  .. 
WHmmgion  .. 
Wilmington  .. 
Wilmington  .. 
Grand  Fortes 
Jamestown  .. 
Jamestown .. 

Manctan 

Mtoot  .„ 

West  Fargo  .. 

Cokimbus 

Doniphan  

Geneva 

Norfolc  

Ncxth  Platte .. 

Omaha 

Osceola 

Roca  „ 

Roca  _. 

SWney 

Newtoglon  .... 
rMnsmcMim  .. 
Portsmouth  .. 
Bayonne  


Coastal  01  Bayonne I  Foot  of  East  Fifth  Street  I  Bayonne 


State 


Zip 


MS 

39182 

MS 

39180 

MT 

59107 

MT 

59101 

MT 

59715 

MT 

59715 

MT 

59330 

MT 

59405 

MT 

59403 

MT 

59601 

MT 

59601 

MT 

59044 

MT 

59802 

MT 

59801 

NC 

27502 

NC 

28206 

NC 

28214 

HC 

28214 

NC 

28214 

HC 

28214 

NC 

28130 

NC 

28214 

HC 

28303 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27409 

HC 

27409 

HC 

27419 

NC 

27409 

NC 

28130 

NC 

28130 

NC 

28214 

NC 

28214 

NC 

28130 

NC 

27576 

NC 

27576 

NC 

27576 

NC 

27576 

NC 

27576 

NC 

27576 

NC 

27676 

NC 

27576 

NC 

27576 

NC 

28401 

NC 

28402 

NC 

28412 

NC 

28412 

NC 

28403 

NO 

58203 

ND 

58401 

ND 

58401 

NO 

NO 

58701 

ND 

58078 

NE 

68601 

NE 

68832 

NE 

68361 

NE 

68701 

NE 

69101 

NE 

68103 

NE 

68651 

NE 

68430 

NE 

68430 

NE 

69162 

NH 

NH 

03801 

NH 

03801 

NJ 

07002 

NJ 

07002 

6276 
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TCN 


T-22-NJ-1505  . 

T-22-NJ-1506  . 

T-22-NJ-1508  . 

T-22-NJ-1511  . 

T-22-^4J-1512  . 

T-22-NJ-1513  . 

T-22-NJ-1514  . 

T-22-NJ-1515  . 

T-22-NJ-1516  . 

T-22-Hi-1^  . 

T-22-NJ-1518  . 

T-22-NJ-1520  . 

T-22-NJ-1521  . 

T-22-NJ-1522  . 

T-22-f4J-1523  . 

T-22-NJ-1524  . 

T-22-NJ-1525  . 

T-22-NJ-1526  . 

T-22-NJ-1528 . 

T-22-NJ-1533  . 

T-22-NJ-1530 . 

T-22-NJ-1531  . 

T-22-NJ-1545 . 

T-22-NJ-1534  . 

T-22-NJ-1519  . 

T-22-NJ-1535  . 

T-22-NJ-1536  . 

T-22-NJ-1537  . 

T-22-fU-1538  . 

T-22-NJ-1544  . 

T-22-NJ-1540  . 

T-22-NJ-1542  . 

T-22-NJ-1547  . 

T-22-NJ-154a  . 

T-85-NIWM259 

T-65-NM-4251 

T-B5-NM-42S2 

T-85-NIMM253 

T-85-NM-42S4 

T-8&-NM-42S6 

T-85-NM-4256 

T-85-NHM257 

T-65-NM-42S8 

T-85-NM-4260 

T-8&-NV-4350 

T-88-NV-4359 

T-88-NV-4363 

T-88-NV~4364 

T-88-NV-4368 

T-6a-NV-4360 

T-14-flY-1400 

T-14-NY-1401 

T.14-NY-1403 

T-16-NY-1450 

T-16-NY-1492 

T-16-NY-1471 

T-16-NY-1456 

T-13-NY-1362 

T-13^^-1363 

T-13^4Y-1354 

T-13-NY-1367 

T-11-NY-1301 

T-11-NY-1302 

T-11-ffy-1304 

T-11-NY-130e 

T-11-NY-1313 

T-11-NY-1316 

T-11-NY-1321 

T-11-NV-1323 

T-ie-NY-1458 

T-16-NY-1496 

T-11-NY-1460 


Terminal  Name 


Amerada  Hess  Bogota  

Amoco  Oil  Carteret  Terminal 

Amerada  Hess  Edgewater 

Koch  Fuels  QkMcaster  City 

Tosco  Tremley  PT  ..._ 

aTGO  Unden 

Bayway  Refining  Co  

Gulf  Oil  Unden 

Mobil  Oil  Linden 

Amerada  Hess  Newark  Delanny  .. 
Amerada  Hess  Newailt  Ooremus  . 

Getty  Termiral  Newark 

Star  Errterprise  Newark 

Stratus  Petroteum  Newark 

Sun  Newark  

B  P  Oil  Pauhboro 

GATX  Terminals  Paulstxyo 

Mobil  Oil  Pauisboro  

Amerada  Hess  Pemsauken 

CITGO  Pettys  Island 

Amerada  Hess  Perth  Amtxiy 

Chevron  USA  Perth  Amboy 

Amerada  Hess  Woodbridge  

Sun  Piscataway 

B  P  OU  Newark 

Amerada  Hess  Port  Reading 

Amerada  Hess  Sacaucus 

Shell  Oil  -  Sewaren 

Shell  Oil  Sewaren 

Coastal  Eagle  Point  WestviNe  

Gulf  Oil  Thorofara 

Ktobil  Oil  Trenton  

Duck  lslar>d  Terminal  Inc 

SLF,  Inc.  T/a  Consumers  Oil 

S  T  Services  Alamogordo 

Chevron  USA  At)uquerque  

Conoco  AftMjquerque „ 

Diamond  Atouquerque 

Phillips  66  AiNjqueique 

Giant  Industries  Albuquerque  

Navajo  Refining  Artesia 

Giant  Industries  -  BkxxnfieU  

Giant  Refining  Ciniza 

Diamond  Tucumcari 

Calnev  Pipe  Line  Las  Vegas 

Rebel  Oil  Las  Vegas 

SFPP  LP  Sparks 

Time  Oil  Sparks  

Berry-Hincldey  Terminal,  Inc.  

Berry  Hinckley  Terminal-Spaiks  ... 

Agway  Petroleum  Alt>any  

Cibro  Petroleum  Prod  AtMuiy 

Mobil  Oil  Albany „.. 

Stratus  Petro  BaMwinsviHe  

Alaskan  Oil  Co  -  BaMwinsvile 

Griffith  Oil  Big  Flats  

Agway  Petroleum  Corp  Brewerton 

Castle  Port  Morris  Terminals 

Stuyvesant  Fuel  Service-Bronx  .... 

Getty  Terminal  Bronx 

Fred  M  SchiMwachter  &  Sons 

Amoco  Oil  Brooklyn  

Metro  Terminals  Brooklyn 

Shell  Oil  Brooklyn 

Amerada  Hess  Brooklyn 

Star  Enterprise  Brooklyn 

Bayskle  Fuel  Oil  Depot  Corp 

Metro  Fuel  Oil  Corp-Brooklyn 

Oitmas  Oil  Associates  Inc 

Mobil  Oil  BufWo  

Kingston  Oil  Supply-  Catskil  

Mobil  Oil  Com  Spring  Harbor  . 


Address 


238  West  Fort  Lea  Road 

760  Roosavait  Avenue  

615  River  Road 

Across  Delaware  River  from  PA 

Foot  of  Soulhwood  Ave 

4801  South  Wood  Avenue  

1100  US  Highway  One 

2600  Marshes  Dock  Road 

South  Wood  Averuie 

1111  Delanny  St 

148-182  Doremus  Avemie 

86  Doremus  Rd  

909  Delaney  Stroei  .«»..••• ..» 

678  Doremus  Ave „ 

436  Doremus  AverHie 

303  Mantua  Aveque  

3rd  St  &  BWingsport  Road 

North  Delaware  Street 

One  Derousse  AveiHie  

Route  36  &  Delaware  River 

State  Street 

1200  State  Street  ...^. 

Smith  Street  &  Convery  Bivd 

1028  Stelton  Road 

Bulking  350  Coastal  St 

Clilf  Road 

35  Meadowlands  Parkway 

115  State  Street 

Ill  State  Street 

U  S  Route  130 

368  Kirtgs  Highway 

2785  LamtMrton  Road ~ 

1463  Lamberton  Road 

1473  Lamt>erton  Road 

6026  Hwy  54  South  

3200  Broadway  SE  within  dty  .. 

4036  Broadway  Southeast  

Route  Nine  6348  Street  30 „ 

6356  State  Road  47  S  W  „. 

3209  Broadway  Southeast  

US  Highway  82 

SO  County  Road  4990  

MO  17  mi  East  of  Gallup  

3  Mi  East  on  Hwy  54  

5049  N  Sloan 

1900  West  Sahara „ 

301  Nugget  Avenue 

525  B  Street 

275  Nugget  Ave „ 

147  South  Stanford  Way  

184  Port  Rd  

Port  of  Albany _ , .. 

60  Church  Street  

7431  HiHskto  Road  

7433  Hillskle  Ftoad  _. 

3361  Rt.  262 

Rt  37  River  Road 

290  Locust  Avenue 

1040  East  149th  Street 

4301  Boston  Post  Road  

1400  Ferris  Place  

125  Apoto  Street  ..^ 

498  Kingslarxl  Avenue 

25  Paidge  Ave 

722  Court  Street  

Ona  North  12th  Street  

510  Sackett  Street 

500  Kingsland  Avenue 

364  Maapeth  Avenue „. 

625  Ek  St 

EtkI  Lower  Main  St 

95  Shore  Road  „..„... — ..... 


City 


Bogota  

Carteret 

Edgewater 

GkMcaster  City 

Linden 

Linden 

Linden 

UrvJen 

Lirxton 

Newark ...» 

Newark 

Newark 

htawaik 

Newark ....... 

Newark 

Pauisboro 

Pauisboro 

Pauisboro 

Permsauken  . 

Perwwauken  — 
Perth  Amtwy  „.. 
Perth  Amboy  .... 
Perth  Amboy  .... 

Piscataway 

Port  Newark  ..... 
Port  Reading  .„. 

Secaucus  

Sewaren „.. 

Sewaren 

South  WestviHe 

Thorofare  

Trenton  

Trenton  _ 

Trenton  

Alamogordo  »... 
Albuqtierque  .... 
Albuquerque  — 
Albuquerque  .... 
AKxiquerque  .... 
Albuquerque  .... 

Artesia 

BkxxnfieW 

Qalup  

Tucumcari 

Las  Vegas 

Las  Vegas 

Sparks 


Sparks 

Sparks _. 

Sparks 

Albany 

Aft>any 

AM)any 

Baktwinsville 
BaWwinsviae 

Big  Flats 

Brewerton  .... 

Bronx  

Bronx  

Bronx  

Bronx  _. 

Brooklyn  „ 

Brooklyn 

Brooklyn 

Brooklyn 

Brooklyn  _ 

Brooklyn 

Brooklyn 

Brooklyn 

Buffato 

CatakW  

CoU  Spring.. 


State 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
Hi 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NV 
NV 
NV 
NV 
NV 
NV 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


Zip 


TCN 


07503 
07008 
07020 
06030 
07036 
07036 
07036 
07036 
07036 
07105 
07106 
07105 
07106 
07105 
07106 
06066 
06066 
06066 
08110 
06110 
06861 
06861 
08861 
06864 
07114 
07064 
07094 
07077 
07077 

06086 
06611 
06677 
06611 
88310 
87106 
87105 
87105 
87106 
87103 
88210 
87413 
87301 
88401 
89114 
89102 
89431 
89431 
89431 
89431 
12202 
12202 
12202 
13027 
13027 
14814 
13029 
10454 
10465 
10466 
10461 
11222 
11222 
11222 
11231 
11211 
11214 
11222 
11211 
14210 
12414 
11724 


T-11-NY-1319 

T-11-NY-1306 

T-16-NY-1462 

T-14-NY-1402 

T-14-NY-1405 

T-11-NY-1309 

T-13-NY-1364 

T-14-NY-1406 

T-11-NY-1307 

T-16-NY-1498 

T-11-NY-1310 

T-11-NY-1305 

T-11-NY-1314 

T-11-NY-1328 

T-16-NY-1455 

T-16-NY-1497 

T-11-NY-1324 

T-11-NY-1312 

T-11-NY-1311 

T-16-NY-1463 

T-16-NY-1464 

T-16-NY-1465 

T-16-NY-1487 

T-16-NY-1493 

T-14-NY-1409 

T-13-NY-1356 

T.13-NY-1361 

T-14-NY-1414 

T-14-NY-1411 

T-14J^-1413 

T-14-NY-1421 

T-164IJY-1499 

T-11-NY-1315 

T-13-+4Y-1358 

T.11-NY-1467 

T-13-NY-1360 

T-16-NY-1495 

T-11-NY-1317 

T-14-NY-1422 

T-14-NY-1404 

T-14-NY-1415 

T-14-NY-1416 

T-14-NY-1417 

T-14-NY-1418 

T-14-NY-1420 

T-11-NY-1318 

T-1644Y-1452 

T-16-NY-1468 

T-16-NY-1469 

T-16-NY-1470 

T-16-NY-1472 

T-16-NY-1473 

T-16-NY-1474 

T-16-NY-1494 

T-13-NY-1355 

T-1WIY-1382 

T-13^^-1369 

T-16-NY-1478 

T-16-NY-1479 

T-16-f4Y-1480 

T-16-NY-1482 

T-16-NY-1467 

T-16-NY-1459 

T-16^gY-1484 

T-16^^-14a6 

T-16-NY-1451 

T-16-NY-1463 

T-16^4Y-1464 

T-16-NY-1468 

T-16-NY-14e9 

T-16-NY-1476 

T-1344Y-1363 


Terminal  Name 


Tosco  Pipeline  East  Setauket  

Coastal  Oil  Rushing  

Agway  Petroleum  Corp  Geneva  .. 
Citgo  Petroleum  Corp  Glenmont  . 
Sears  Petroleum  &  Transport  Co 

Mobil  Oil  Glenwood  Landing  

Commander  Oil  Corporatnn 

Stratus  Petroleum  Green  Isle 

Castle  Astoria  

Riverstar  -  Highland 

Tosco  Pipeline  Holtsville 

Mobil  Oil  Inwood 

Eagle  Oil  Co-lnwood 

Amoco  Oil  Co.  •  Inwood  

Sun  Binghamton  

Walter  Davenport  &  Son 

Cartw  Industries  Inc  

Star  Enterprise  Inwood 

Getty  Terminal-Long  Island  

Agway  Petroleum  Ckxp  Marcy 

Amerada  Hess  Marcy , 

Bray  Terminals  Marcy 

Sears  Oil  Utka 

Mohawk  Valley  Oil  Co-  Marcy  

Agway  Petroleum  Corp  Milton 

Amoco  Oil  Mourit  Vernon  

West  Vernon  Petroleum  Corp  ...... 

Sun  Refining  New  Windsor  

Coastal  Oil  Newtxjrgh 

Mobil  Oil  Newburgh  

Amerada  Hess  Roseton  

Warex  Terminals  Corp-ftowburgh 

RAD  Operating  Occnnskle 

Meenan  PeekskiN 

Northville  Industries  Plainvie  

Westmore  Fuel  Co  Inc 

Kingston  Oil  Supply-Port  Ewen  .... 

Lewis  Oil  Port  Washington  

Effron  Fuel  Oil  Co „ 

Petroleum  Fuel  Albany  

Amerada  Hess  Rensselaer 

Bray  Terminals  Rensselaer  

Sprague  Energy  Rensselaer  

Gietty  Terminal  Rensselaer 

Sun  Rensselaer 

Tosco  Rivertiead 

Amerada  Hess  Rochester  Cairn  ... 

Agway  Petroleum  Rochester 

Amerada  Hess  Rochester  Lyell  .... 

Griffith  Oil-Rochester  

Mobil  OH  Rochester  

Sun  Rochester 

United  Refining  Rochester 

Alaskan  Oil-  Rochester 

Mobil  Oil  Port  Mobil  

GATX  Statan  Island „. 

Panco  Equipment  Corp  

CITGO  Syracuse  „ 

Coastal  Oil  Syracuse  ... . ...... 

Mobil  Oil  Syracuse _ 

Sun  Syracuse  

United  Refinirtg  Tonawanda 

Noco  Energy  Corp _ 

Sun  Tonawanda 

Mobil  Oa  Utfca  

Mobil  Oil  Binghamton 

Coastal  Oil  Binghamton „.., 

CITGO  Vestal  

A^way  Petroleum  Vestal  

Amerada  Hess  Vestal 

Amerada  Hess  Warners 

A  Tarrtoorw  Yonkars 


Address 


19  Be«  Meade  Road 

31-70  College  Point  Bh«l 

West  River  Road  

495  River  Road 

Route  144  552  River  Road  ... 

Shore  &  Glenwood  Rd  .... 

240  East  Shore  Road 

Center  Island  

500  Mamaroneck  Avenue 

42  River  Rd 

686  Union  Ave 

464  Doughty  Blvd  

One  Sheridan  Blvd  

One  Bay  Boulevard  

4324  Watson  Boulevard  

625  Sawkill  Rd 

1  Bay  Blvd  

74  East  AvefHje , 

30-23  Greenpoint  Ave 

9586  River  Road 

9570  River  Rd 

River  Road 

9788  River  Road 

9678  River  Road 

Sands  Ave  

40  Canal  St _. 

701  S  Columbus  Ave _„.. 

49  River  Road 

Hudson  River 

20  River  Road 

590  River  Road 

1  South  Water  Street 

7  Hampton  Road  

Roa  Hook  rd  

Off  Long  Island  Expressway  .. 

2  Purdy  Ave 

North  Broadway 

65  Shore  Road  

154  Garden  St 

64  Riverskle  Avenue  

River  Road  E  Greenbush  

50  Riverskto  Drive  

Riverside  Avenue,  PO  Box  25 

49  Riverside  Avemie  „ 

58  Riverskle  Avenue  

212  Sound  Shore  Road 

72  Caim  St 

754  Brooks  Ave  

1975  Lyel  Avenue  

335  McKee  Rd 

675  Brooks  Avenue  

1840  Lye*  Avenue 

1075  Chili  AvefHJe  

1935  Lyell  Avenue  

4101  Arthur  KiH  Rd  

600  Western  Ave 

Main  St  Box  669 , 

545  Solar  Street , 

475  Solar  Street „, 

502  Solar  Street 

540  Solar  Street 

4545  River  Road 

700  Grand  Island  Blvd 

3733  River  Road 

37  Wurz  Avenue 

3301  OW  Vestal  Rd 

3121  Shippers  Road 

3212  Okj  Vestal  Ro«l 

Shippers  Road  

440  Prentfce  Road 

6700  Hemtt«  Rd.  

91  Alexander  St „ 


City 


East  Setauket  

Rushing 

Geneva  

Glenmont  

Glenmont  

Glenwood  Landing 

Great  Neck  

Green  Island 

Harrison  

Highland  .„ 

Hottsville  

Inwood  , 

Inwood 

Inwood  

Johnson  City , 

Kingston 

Lawerence  

Lawrence  

Long  Island  City 

Marcy  

Marcy 

Mtfcy „.., 

Marcy 

Marcy „ 

Mount  Vernon 

Mt  Vernon  _ 

New  Windsor  

Newburgh  

NewtMrgh  

Newburgh  

Newburgh  

Oceansida 

r  0^^\SKM   ■•••••■■••••■•••■ 

Ptainview .... 

Port  Chester  

Port  Ewen  

Port  Washington  .... 

Poughkeepsie 

Rensselaer 

Rensselaer 

Rertsselaer 

Rensselaer  

Rensselaer 

Rensselaer 

Rivertiead  

Rochester  

Rochester  

Roctiester  

Hocnester  

Rochester  

Rochester  

Rochester  

Rochester  

Staten  Island 

Staten  lsland,jj. 

Stoney  Point 

Syracuse 

Syracuse 

Syracuse 

Syracuse 

Tonawanda 

Tonawanda 

Tonawanda 

Utka 

Vestal 

Vestal 

Vestal 

Vestal 

Vestal 

Wwners  

Yonkars 


State 


Zip 


NY 

11733 

NY 

11354 

NY 

14456 

NY 

12077 

NY 

12077 

NY 

11547 

NY 

11022 

NY 

12181 

NY 

10528 

NY 

12528 

NY 

11742 

NY 

11696 

NY 

11696 

NY 

11559 

NY 

13790 

NY 

12401 

NY 

11559 

NY 

11559 

NY 

11101 

NY 

13403 

NY 

13403 

NY 

13403 

NY 

13403 

NY 

13403 

NY 

12547 

NY 

10550 

NY 

10650 

NY 

12553 

NY 

12551 

NY 

12551 

NY 

12250 

NY 

12550 

NY 

11672 

NY 

10666 

NY 

11803 

NY 

10573 

NY 

12166 

NY 

11050 

NY 

12601 

NY 

12144 

NY 

12144 

NY 

12144 

NY 

12144 

NY 

12144 

NY 

12144 

NY 

11901 

NY 

14606 

NY 

14619 

NY 

14606 

NY 

14611 

NY 

14619 

NY 

14606 

NY 

14624 

NY 

14606 

NY 

10309 

NY 

10302 

NY 

10980 

NY 

13204 

NY 

13204 

NY 

13261 

NY 

13204 

NY 

14160 

NY 

14161 

NY 

14160 

NY 

13602 

NY 

13850 

NY 

13851 

NY 

13850 

NY 

13851 

NY 

13850 

NY 

13164 

NY 

10701 

6278 
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TCN 


T-34-OH<J158 
T.34-OH-3142 
T-34<3H^168 
T-34-OH4166 
T-340W151 
T-34-OH-3170 
T-34-OH^173 
T-34-OH-3140 
T-34-OM143 
T-31-OH-3100 
T-31-OH-3104 
T-31-OH-3122 
T.34-OH-3150 
T-34-OH-3157 
T-34-OH-3160 
T-34-OH^163 
T-31-OH-3101 
T-31<>M106 
T-31-OM107 
T-31-OK^111 
T-31-OH-31 12 
T-31-OH-3114 
T-31-OH-3116 
T-31-OH-3123 
T-34-OH-3144 
T-31-OH-3106 
T-31-OM115 
T-31-OH-3117 
T-31-OH^121 
T-31-OH^120 
T-34-OH-3174 
T-340H-3145 
T-31-OH-3102 
T-31-OH-3113 
T-ai-OH-3118 
T-34-OH-3146 
T-34-OH-3152 
T-340H-3158 
T-34-OH4172 
T-31-OH^103 
T-31-OH-3110 
T-31-OH^119 
T-34-OM156 
T-34-01+3167 
T-34-OH-3153 
T-34-OH^165 
T-31-OH-310e 
T-340W171 
T-34-OH-3154 
T-34-OH-3ie4 
T-34-OH-3147 
T-34-OH-3148 
T-34-C)H-3149 
T-34-OH-3161 
T-34-OH-3169 
T-34-OH-3165 
T-34-OH^ie2 
T-73OK-2800 
T-730K-2613 
T-73-OK-2604 
T-73OK-2606 
T-73OK-2606 
T-7M3K-260e 
T-73<)K-2610 
T-730K-2612 
T-73-OK-2614 
T-73-OK-2616 
T-7»OK-2617 
T-73-OK-2ei8 
T-730K-2619 
T-73OK-2e20 
T-73-OK-2821 


Tanrrinal  Name 


Sun  Akron  „ 

Aurora  Terminal  A  Trans  ...... 

AfTwoo  Oil  Aurora  

Marathon  OsNavua  ....._......... 

Marathon  Bractevila  

Oartc  RIg-BracksvNIe  

Tran i Mnntaiona  TMiiMiuNiiy 
Ashland  RaAnary  Canton  . — 

B  P  Oil  Canton „ 

Ashland  Cincinnati 

B  P  Oil  Cindnnati  „ 

BowwaH  Oil  Company  

Flael  Supplies „ 

She*  Oil  ClavetMid 

Sun  Cleveland  

CrrOO  -  ClevelHid 

AshtwKl  Columbus 

B  P  ON  Columbus 

Clark  Rig  Columbus  

Mi(>M«st  Termirtal  Columbus 

M^athon  Columbus  

Shel  OH  Columbus  ....„ 

Sun  Cotumbus  

Eott  Energy  Columbus 

B  P  OH  aavatand 

B  P  OH  Oaylon 

She!  Oil  Dayton 

Sun  Dayton «... 

CITQO  -  Dayton 

CrrOO  -  Dubin 

ITAPCO  Ohio  Terminal  ln&  .. 

B  P  Oil  Lorain  

Ashland  Heath 

MarattK)n  Lebanon 

TEPPCO  Lebwwn 

B  P  Oil  Lima  

Marathon  Lima  „. 

She!  Oil  Lima  

EOTT  Energy  OLP-Lima  

Ashland  Marietta 

ITAPCO  Mwiatta  ln&  

TEPPCO  -..'. 

She!  Oil  Akron 

B  P  Oil  NHes  

Marathon  Oregon 

CITGO  -  Oregon 

B  P  Oil  Sdotowile 

EOTT  Energy  OLP-rachMd 

Marathon  Stuebenvile 

CITGO 
BPOHTiftm 

B  P  Oil  Toledo  

Delta  Fuels  Toledo 

Sun  Toledo  

Claik  Rig  Toledo 

Marathon  Youngstown 

Sun  Youngslown 

Total  Petroleum  Ardmore  

Wliams  Pipeline  Co  OMa  City  ... 

S  T  SerMcee  Orumright  

Williams  Pipeline  EnM 

CofK)oo  Jenks  „ 

PtiiNps  66  Laveme  

Koch  Fuels  Mediord  „. 

Conooo  Oklahoma  City 

Taxaoo  Oklahoma  CKy 

WMwns  Pipeline  Oklahoma  Cty 

Conooo  Ponca  City _ 

Sinclair  PIpeNrw  Shawnee 

Banelt  Refining  Thomas  Plant  ... 

Sinclair  Pipeline  Tulsa  

Sun  Tulsa 


Address 


999  Home  Averwe 

1519  S  ChMooihe  Rd 

1521  ChiWoolhe  Rd  

Rural  Route  4  _ _. 

10430  BracksviNe  Road  .: 

10346  BracksviNe  Rd 

15982  State  Rd  Rte  127  EW  Rd 

2408  Qwnlrinus  Rd  SW  

807  I  larttord  Southeast  ...._..»...., 

4015  Rivar  Road 

930  Temeesae  Avenue , 

5  W  4th  St  Hoor  2500 

250  Mahoning  Ave 

2201  West  Third  Street  

3200  Independence  Road  ........... 

2985  Eggars  Avenue 

3856  Fisher  Road ».. 

303  North  WHson  Road 

4033  Fisher  Road 

3866  Rsher  Rd 

4125  Fisher  Rd - 

3661  FIshar  Rd 

3499  West  Broad  StreM 

580  PhiNpi  Road 

4860  E  49lh  Straal  

621  Brandt  Pfca 

801  Brandt  PNia 

1708  Fm  Drive  ....- 

1800  Farr  Drive 

6433  Coegray  Road _.... 

425  River  Rd. 

12545  S  Avon  BeUen  Rd 

840  Heath  Road  

999  West  State  Rt  122 

2700  H«t  Road 

817  West  Vina  Street  

2990  South  Dixie  Highway  „... 

1500  West  Buckeye  Road 

3111  South  Oixia  Hwy 

OM  Rt  7  &  Mooree  Junctmn 

RT  7  «  MNenjn  Road 

3690  Yankee  Rd 

246  N  Cleveland  Ave 

1001  YoungMown  Warren  Rd 

4131  Seaman  Road 

1840  Otter  Creek  Road  

106  Harding  Ave 

3246  Henry  Rd  

2B371  Kingsdale  Road 

1596  Souttwast  Avenue  

197  WaH  Street _ 

2450  Hi«  Avenue  ...... 

1820  South  Front 

1601  Woodvale  Road  . _. 

2844  Summit  St „. 

1140  Bears  Den  Road 

6331  Southern  Boulevard 

Hwy  142  Bypass 

251  N  Sunny  Lane  .> 

Route  One  

1401  North  30th  Street 

Route  Two  

US  81  

NE  Tenth  St  Rt  4  ....„ 

951  N  Vickie  

1250  South  High  Street 

South  Highway  60  

39101  MacAilhur  Road  ...» 

Rt  1  Box  101  

1307  West  36th  Street 

1700  South  Union 


City 


Akion  „ 

Aurora 

Aurora 

Bracksvila 

BracksvWa ...... 

Bryan  

Canton 

Canton  ..„..„... 

Cincinnati 

Cirtcinnati 

Cincinnati  

OWrBISnu  ■•••■•• 

CTevaland 

Cleveland 

Clavalwid 

Columbus 

Columbus 

Cohjmbus 

CokjmtMS 

Cokjmbus 

Cokjmbus 

ColumlMs  ....... 

Cohwnbus  

Cuyahoga  His 

Dayton  

Dayton  

Dayton  

Dayton  

DubNn „ 

East  Livatpool 
Qralton  ....hhh. 


Lebanon 

Lima 

Lima 

Lima 

Lima 

Mwietta  . 
Mwietta  . 


mee ».. 

Oregon 

Oregon 

Oil  .iMiWI   ill    Jtl 

r'onsmouin  ..... 
Richfield  Twp  .. 

TaNmadga 

TifSn 

Toledo . 

Toledo 

Toledo 

Toledo 

Youngstown  .... 
Youngskjwn  .... 

Ardmora  ~ ~ 

Del  City 

Orumright 

Enid 

jenks  

Laveme 

Medtord 

Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Ponca  City 


Thomas 
Tulsa  .... 
Tulsa  .... 


State 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Zip 


TCN 


44310 
44202 
44202 
44811 
44141 
44141 
43606 
44706 
44707 
45204 
45229 
46202 
44101 
44113 
44105 
44106 
43228 
43204 
43228 
43228 
43228 
43228 
43204 
43228 
44125 
46404 
46404 
45404 
45404 
43016 
43920 
44044 
43056 
45036 
45036 
45804 
45804 
45804 
45804 
45750 
46750 
45043 
44260 
41446 
43616 
43616 
45662 
44286 
43952 
44278 
44883 
43607 
43605 
43606 
43611 
44511 
44512 
73401 
73117 
74030 
73701 
74037 
73848 
73759 
73111 
73117 
73129 
74601 
74802 
73669 
74107 
74102 


T-730K-2622 

T-730K-2623 

T-73-OK-2624 

T-93-OR-4453 

T-930R-4454 

T-930R-4455 

T-930R-4456 

T-930R-4457 

T-93-OR-4458 

T-93-OR-4459 

T-93OR-4460 

T-930R^»461  . 

T-93-OR-4462  . 

T-93-OR-4463  , 

T-93^R-4464. 

T-930R-4452  . 

T-23-PA-1700  . 

T-23-PA-1701  . 

T-25-PA-1767  . 

T-25^A-1785  . 

T-25-PA-1788  . 

T-23-PA-1746  . 

T-23-PA-1703  . 

T-23-PA-1706  . 

T-23tPA-1707  . 

T-25-PA-1790  . 

T-23-PA-1764  . 

T-23-PA-1705  . 

T-2WA-1760  . 

T-25-PA-1780  . 

T-25-PA-1792  . 

T-25-PA-1761  . 

T-25-PA-1778  . 

T-25-PA-1762  . 

T-23-PA-1763  . 

T-25-PA-1765  . 

T-23-PA-1720  . 

T-23-PA-1710  . 

T-25^A-1768  . 

T-23-PA-1718  . 

T-25-PA-1769  . 

T-23-PA-1713  . 

T-23-PA-1714  .. 

T-23-PA-1740  .. 

T-23-PA-1751  .. 

T-23-PA-1758  .. 

T-25-PA-1771  .. 

T-23-PA-1721  .. 

T-23-PA-1702  .. 

T-23-PA-1704  .. 

T-23-PA-1733  .. 

T-23-PA-1722  .. 

T-23-PA-1723  .. 

T-23-PA-1715  .. 

T-23-PA-1724  .. 

T-23-PA-1725  .. 

T-23-PA-1726  .. 

T-23-PA-1716  .. 

T-25-PA-1773  .. 

T-23-PA-1709  .. 

T-23-PA-1741   .. 

T-23-PA-1754  .. 

T-23-PA-1728  .. 

T-23-PA-1729  .. 

T-23-PA-1737  .. 

T-23-PA-1730  .. 

T-23-PA-1731  .. 

T-23-PA-1732  .. 

T-23-PA-1734  .. 

T-23-PA-1736  .. 

T-23-PA-1755  ... 

T-23-PA-1759  ... 


Terminal  Name 


WHtiams  Pipeline  Tulsa 

Diamond  Shamrock  Turpin 

Gary  Williams  Energy  Corp 

Toscos  Coos  Bay  

SFPP  LP  Eugene  

ARCO  Portland  Terminal 

Chevron  USA  Portland  

GATX  Terminals  Portland 

McCail  Oil  Portland 

Mobil  Portland 

GATX  Portland 

Texaco  Portland 

Time  Oil  Portland  St  Helens 

Time  Oil  Portland  Burgard 

Tosoos  Portlar>d 

Tidewater  Terminal  Umatilla 

Agway  Petroleum  Corp  Macungie 

Mobil  Oil  Allentown 

Petroleum  Products  Ektorado 

Gulf  Oil  Altoona  

Sun  Altoona  

Sun  Twin  Oaks 

Gulf  Oil  Avoca 

Petroleum  Products  -  Avoca 

Petroleum  Products  Du  Pont 

Guttman  Oil  Belle  Vernon 

American  Refining  Bradford  

Petron  Oil  Corporation 

Buckeye  Tank  Term  Coraopolis  .... 

Star  Enterprise  Pittsburgh  

B  P  Oil  Coraopolis 

Sun  Dehnont 

Gulf  Oil  Pittsburgh/Delmont  

Boswell  Oil  Co  Dravosburg  

Two  River  Terminai-Duncannon  .... 
Petroleum  Products-E.  Freedom  ... 

Sun  Kingston  

Sun  Exlon  

Ashland  Ftoreffe 

Mobil  OH  Malvern 

B  P  Oil  Greensburg  

Mobil  Oil  HarristNjrg 

Petroleum  Products  Harrisburg  

Morttour  Oil  Service-Harhstxjrg 

Sun  Willow  Grove 

Getty  Oil  -  Highspire  

AmerKan  Refining  Indianola 

Mobil  Oil  Lancaster 

Farm  &  Home  Oil  Co.  -  Macungie  . 

Cartos  R  Leffler  Inc  Macungie 

Pipeline  Petroleum-MaCungie 

Sun  Malvern 

Bayway  Refining  Co-Marcus  Hook 

Star  Enterprise  Harrisburg , 

Petroleum  Products-Mechanicsbu  ., 

Gulf  Oil  Mechanicsburg  

Sun  Mechanicsburg 

Petroleum  Products  Highspire 

Ashland  Petroleum-Midland 

Montour  Oil  Service  

Montour  Oil  Service-Montoursvi  

C  R  Leffler  New  Kingston 

Petroleum  Prod  Northumberland  .... 

Sun  Northumberland 

Maritar>k  Phila  Inc 

Amerada  Hess  Philadelphia  

Amoco  Oil  Philadelphia  

Bayway  Refining  Co.  -  Phila 

Exxon  USA  Philad^phia 

Sun  Philadelphia „ 

Major  Oil-Philadelphia  ....„ ; 

Louis  Dreyfus  Energy-Phila  .. 


Address 


2120  S  33rd  Ave 

Hwy  64  &  Junction  Rt  2 

906  South  Powell 

2640  North  Bayshore 

1765  Prairie  Road „ 

9930  NW  St  Helens  Rd  

5531  Northwest  Doane  Street  .... 

1 1400  NW  St  Helens  Road 

5480  NW  Front  Ave 

9420  Northwest  St  Helens  Rd  .... 

5880  NW  St  Helens  Road 

3800  Northwest  St  Helens  Road 

9100  NW  St  Helens  Road 

12005  North  Burgard  Street  

5528  Northwest  Doane 

535  Port  Avenue 

Buckeye  Road  

1134  North  Quebec  Street  

Bums  Avenue  

6033  Sixth  Avenue  

Route  764  Sugar  Run  Road 

4041  Market  Street 

Box  403-A  Suscon  Rd  

801  Suscon  Rd 

Suscon  Road  

200  Speers  Road 

77  North  Kendall  Ave _ 

One  Ward  Street 

520  Narrows  Run  Road 

Nine  Thorn  Street  

Access  State  Route  51  

Route  66  North  

Route  22  

702  Washington  Avenue  

27  Chevron  Drive 

OW  Rte  US  220  

60  S  Wyoming  Avenue 

601  East  Lincoln  Hwy 

204  Glass  House  Road  

8  South  Malin  Rd  ....: 

Rural  Delivery  6  „ 

5140  Paxton  Street 

3300  Industrial  Road  

80  South  40th  St 

3290  Sunset  Lane  ...„ 

91 1  Eisenhower  Blvd 

State  Route  910 

1360  Manheim  Pike 

Buckeye  Road  

5088  Shippers  Lane  , 

Shippers  Lane , 

Lincoln  Hwy  &  Malin  Road  

428  Post  Rd 

RD  5  Texaco  Drive 

Sinclair  Rd  

5125  Simpson  Ferry  Rd  

5145  Simpson  Ferry  Road  

900  Eisenhower  Blvd 

Rt  68  

112  Broad  St 

Rt  l-180/Wan«nsville   

236  Locust  Pt  Road 

Rt  11  f*jrth  RD  1  

Rt  11  North  Rd  1   

67th  &  Schuylkill  River 

1630  South  51st  Street 

63rd  &  Passyunl<  Avenue  

G  Street  &  Hunting  Park  Ave 

6850  Essington  Avenue 

2700  W  Passyunk  Avenue  

501  E.  Hunting  Part<  Ave 

58th  St.  &  SchuyHdN  River 


City 


Tulsa  

Turpin 

Wynnewood  .... 

Coos  Bay 

Eugene  

Portland  

Portland  

Portland  

Portland  

Portland  

Portland  

Portland  

Portland  

Portland  

Portland  

Umatilla 

Allentown  

Aller^own  

Altoona 

ALtoona  

Altoona 

Aston 

Avoca  

Avoca  

Avoca  

Belle  Vernon  .... 

Bradford  

Chester  

Coraopolis 

Coraoix>lis 

Coraojiolis 

Delmont  

Oelmont  

Dravosburg  

DuncanrK>n  

East  Freedom  .. 

Edwardsville 

Exton 

Ftorefle 

Frazer  

Greenstxjrg 

HarristMjrg  

Harristxjrg  

Harrisburg 

Hatboro 

Highspire 

Indianola  

Lancaster 

Macungie  

Macungie 

Macungie  

Malvern  

Marcus  Hook  .... 
Mechanicstxirg  . 
Mechanicsburg  '. 
Mechanicsburg  . 
Mechanicsburg  . 

Middletown 

Midtemd  

Montoursville 

MontoursviNe 

New  Kingston  ... 

Northumt>er1and 

Northumberiand 

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  


State 


Zip 


OK 

74107 

OK 

73950 

OK 

73098 

OR 

97420 

OR 

97402 

OR 

97231 

OR 

97210 

OR 

97283 

OR 

97210 

OR 

97231 

OR 

97210 

OR 

97210 

OR 

97231 

OR 

97203 

OR 

97210 

OR 

97882 

PA 

18062 

PA 

18103 

PA 

16602 

PA 

16602 

PA 

16601 

PA 

19014 

PA 

18641 

PA 

18641 

PA 

18641 

PA 

15012 

PA 

16701 

PA 

19013 

PA 

15108 

PA 

15108 

PA 

15108 

PA 

15626 

PA 

15626 

PA 

15034 

PA 

17020 

PA 

16637 

PA 

18704 

PA 

19341 

PA 

15025 

PA 

19406 

PA 

15601 

PA 

17111 

PA 

17110 

PA 

17111 

PA 

19040 

PA 

17034 

PA 

15051 

PA 

17604 

PA 

18062 

PA 

18062 

PA 

18062 

PA 

19355 

PA 

19061 

PA 

17056 

PA 

17055 

PA 

17055 

PA 

17055 

PA 

17057 

PA 

15059 

PA 

17754 

PA 

17754 

PA 

17702 

PA 

17857 

PA 

17857 

PA 

19153 

PA 

19143 

PA 

19153 

PA 

19124 

PA 

19153 

PA 

19145 

PA 

19124 

PA 

19142 

S2II0 


Federal  Rogliter/Vol.  63.  No.  25 /Friday.  February  6.  1998 /Notices 


TCN 


T-25-PA-1776 

T-25-PA-1777 

T-25-PA-1779 

T-25-PA-1781 

T-25-PA-1791 

T-23-PA-1745 

T-25-PA-1782 

T-23-PA-170e 

T-2a^A-1727 

T-23-PA-1742 

T-23-PA-1717 

T-23-PA-1743 

T-23-PA-1744 

T-23^A-1753 

T-26-PA-1789 

T-25-PA-1783 

T-23-PA-1711 

T-23-PA-1748 

T-23-PA-1749 

T-06-RI-1200 

T-06-RH207 

T-06-RH201 

T-05-RI-1202 

T-05-RH204 

T-06-RH206 

T-57-SC-2060 

T-67-SC-2061 

T-57-SC-2063 

T-67-SC-2066 

T-57-SC-2064 

T-67-SC-206e 

T-67-6C-20eO 

T-67-SC-2061 

T-67-SC-2062 

T-67-SC-2063 

T-67-SC-2064 

T-67-SC-2065 

T-67-SC-2087 

T-67-SC-2068 

T-67-SC-2074 

T-57-SC-2076 

T-67-SC-2077 

T-67-SC-2071 

T-57-SC-2075 

T-67-SC-2062 

T-46-SD-3560 

T-46-S0-3568 

T-46-S0-3551 

T-46-SD-3552 

T-46-SO-3663 

T-4e-SO-3664 

T-46-SO-3565 

T-46-SO-3666 

T-4e-SD-3567 

T-62-TN-2200 

T-«2-T^*-2201 

T-62-TN-2202 

T-62-TN-2206 

T-62-TN-2206 

T-62-TN-2207 

T-62-TN-220e 

T-62-TN-2209 

T-62-Tr*-221 1 

T-62-TN-2213 

T-62-TN-2214 

T-«2-TN-2215 

T-62-T!^22l6 

T-62-T^4-2217 

T-62-Th*-22l8 

T-62-TN-2219 

T-62-TN-2221 

T-62-TN-2243 


Terminal  Name 


Exxon  USA  PmabwDh 

QuH  Oil  PHttbmgh  

Pennzoil  Products  Pittsburgh  

Son  Pittsburgh  

Sun  Blawnox 

C  R  LeWer  Tuekerton  

Pennzoil  Products  RouseviMe 

Carlos  R  Letner  Inc  S  Spring  

Sun  Montetto 

Petroleum  Produds-Sinldng  Spr 

Coastal  Oil  New  Yortc  Inc  

Carlos  R  Lefflar  Inc 

Sun  Tamaqua  

Meenan  Oil  Co  TuMytown  

Sun  Vanport  

United  Refining  Warren  

Sun  Whitehall 

Gulf  Oil  Whitehal 

Gulf  Oil  WiKamsport  

Getty  Terminal  Providence 

MobM  Oil  East  Providence  

Sprague  Energy  Providence 

CITQO  Petrotoum  Provider)ce  .... 

Northeast  Petroteum 

Star  Enterprise  Providence 

Amerada  Hess  Betton 

Louis  Dreyfus  Belton  , 

IMarathon  Petroteum  Belton  .^^.... 
Marathon  North  Charleston  .77.... 

Aibed  Ternunale  -Charteston  

Amoco  Oil  Inc  North  Augusta 

Charter  Term  Co  North  Augusta 

B  P  Oil  North  Augusta  

PhiMps  Pipelir>e  N  Augusta  

WMtams  Energy  Ventures-Augus 

Amerada  Hess  N  Charleston 

Koch  Retmtng  N  Charleston  

Amerada  Hess  Spartanburg  

Amoco  Oil  Spartanburg  

PtMlhps  Pipeline  Spartanburg 

Soutt>em  FaaMy  Spartanburg  .... 
CITGO  Petroleum  -  Spaitantxirg 

Crown  Central  Spartansburg  

Shell  Oil  Spartanburg  

Louis  Dreyfus  Spartanburg 

Kaneb  Pipe  Une  Aberdeen  

wmiams  Pipe  Une  Canton  

Kar>eb  Pipe  Line  Mitchell 

Kaneb  PipeLine  Rapid  City  

Amoco  Oil  Sioux  FaHs  

WHIiams  Pipeline  Sioux  Fails 

Williams  Pipeline  Watertowm  

Kaneb  Ppe  Line  Wolsey  

Kaneb  Pipe  Line  Yankton 

Amoco  Oil  Chattanooga  

Chevron  USA  Chattanooga  

CITGO  Chattanooga 

General  Oils  Chattanooga 

Louis  Oreytus  Chattanooga 

Benton  Oil  Service,  Inc 

Southern  Facility  Chattanooga  ... 

Amoco  -  Ctiattanooga 

Amoco  Oil  Knoxvitte 

CITGO  Knoxville  

Cummins  Terminals  Knoxville  .... 

Exxon  USA  KrwxviHe 

B  P  Oil  Knoxville  

Marathon  Oil  KnoxviNe „ 

Shell  Oil  Knoxville „ 

Southern  Facility  KnoxviM  

Louis  Dreyfus  KnoxviUe  

Cummins  Terminat-KrwxviUe  


Address 


2760  N6VM0  ROttCl    »...—...»... 

400  Grand  Ave 

54th  Straal  and  AVRR 

5733  Butler  Street 

Freeport  Road  A  Boyd  Avenue 

4030  PottsviNa  Pica 

Two  Main  Street  

Mountain  Home  Road 

Fritztown  Road ~. 

Mountain  Home  Rd ».... — 

Syfvan  OeH  Rd  „ 

Sytvan  DeH  Road  

Tuacarora  State  Park  Rd 

113  Main  Street  _... 

Route  68  &  Division  Lane 

15  Bradtoy  Street 

2480  Main  St  

2451  Main  Street 

Sylvan  DeN  Rd 

Dexter  Rd  &  Massasoit  Ave  

1001  Wampanoag  Trail  .... 

144  Alans  Avenue 

130  Tenninal  Road 

170  Alans  AverNje 

520  AMens  Avenue 

Highvvay  20  North „... 

Hwy  20  North 

State  Route  20 

5165  Virginia  Ave  

1500  Greanleaf  St  

Sweet  Water  Road  

221  Laurel  Lake  Drive  

Access  Highway  36  

Highway  36  &  Sweetwater 

222  Sweetwater  Road 

5150  Virginia  Ave 

1003  East  Montague  

OW  Union  Road 

CM  Uraon  Rd  Route  4 

200  Nebo  Street  

2430  Pine  Street  Ext  

2590  Southport  Road  

PO  Box  2442  „. 

300  Delmar  Road  

680  Dilmer  Road 

Hwy  281  

RR  1  Box  12  A  

Hwy  38 — 

3225  Eglin  Street 

3751  S  Grange 

5300  west  12th  Street  

1000  17th  Street  S  E  

US  Hwy  14  &  281  , 

Star  Rte  50  

4235  Jersey  Pike 

4716  Bonny  Oaks  Drive  „. 

4233  Jersey  Pike 

817  Pmeville  Road 

5800  St  Elmo  Avenue 

421 1  Cromwell  Rd 

4326  Jersey  Pike  

710  Manufacturers  Road 

5101  MkMtabrook  Pike  NW 

2409  Knott  Road 

4715  Middlebrook  Pike _.. 

5009  Middlebrook  Pike  

1908  Third  Creek  Road  

2601  Knott  Road 

5001  Middlebrook  Pike  NW  ..... 

4801  Middtobrook  Pike  

1720  Islartd  Home  Avenue 

5100  Middtobrook  Pike  


Oty 

PWaborgh 

Pittsburgh  ....„.„..„, 

PittstxirQ^ 

Pittsburgh « 

Pittsburgh 

Reeding  

RouseviNe  

Sinking  Spring  ...... 

Sinking  Spring  ..._, 

Sinking  Spring  

South  WiKamsport 
South  Wiliamsport 

Tamaqua 

TuMytoiim 

Vanport , 

Warren , 

Whitehall _. 

Whitehall  ....„ 

Wiliamsport _, 

East  Provklence  ... 
East  Provklence  ... 

Provkjance 

Providence  ............ 

ProvkJence 

Providence 

Belton , 

Belton 

Belton -., 

Charleston 

Chrieston 

North  Augusta 

North  Augusta 

North  Augusta 

North  Augusta 

North  Augusta 

North  Charteston  .. 
North  Charieston  . 

Spartanburg 

Spartanburg 

Spartanburg 

Spartanburg , 

Spartanburg 

Spartansburg 

SpartanstMjrg  _. 

Spartanburg 

Aberdeen  — 

Canton 

Mitchel 

R^sid  City 

Sioux  Falls 

Sioux  Fails  ........... 

Watertown 

Wolsey 

Yanton  

Chattanooga  ........ 

Chattanooga 

Chattanooga 

Chattanooga 

Chattanooga 

Chattanooga  _ 

Ctuittanooga  

Chattanooga  

Krwxville  

Krwxville  

Knoxville  

Knoxville 

Krwxville  

Knoxville  _., 

Krwxville  ... 

Knoxville  

Knoxville  

Knoxville  


State 


Zip 


PA 

15225 

PA 

15225 

PA 

15201 

PA 

15201 

PA 

15238 

PA 

19605 

PA 

16344 

PA 

19606 

PA 

19606 

PA 

19606 

PA 

17701 

PA 

17701 

PA 

182S2 

PA 

•  19007 

PA 

15009 

PA 

16365 

PA 

18052 

PA 

18052 

PA 

17703 

Rl 

02914 

Rl 

02915 

Rl 

02903 

Rl 

02906 

Rl 

02903 

Rl 

0e905 

SC 

29627 

SC 

29627 

SC 

29627 

SC 

29406 

sSC 

29405 

SC 

29841 

SC 

29841 

SC 

29841 

SC 

29841 

SC 

29841 

SC 

29406 

SC 

29406 

SC 

29304 

SC 

29304 

SC 

29302 

SC 

29302 

SC 

29302 

SC 

29304 

SC 

29302 

SC 

29302 

SD 

57401 

SD 

57013 

RD 

57301 

SD 

57701 

SD 

57106 

SO 

57107 

SD 

57201 

SD 

57384 

SD 

57078 

TN 

37416 

TN 

37416 

TN 

374t6 

TN 

37405 

TN 

37409 

TN 

37421 

TN 

37416 

TN 

37405 

TN 

37921 

TN 

37921 

TN 

37921 

TN 

37921 

TN 

37921 

TN 

37950 

TN 

37921 

TN 

37921 

TN 

37920 

TN 

37921 
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T-62-TN-2203 

T-62-TN-2225 

T-62-TN-2226 

T-62-TN-2227 

T.62-TN-2228 

T-62-TN-2204 

T-62-TN-2231 

T-62-TI+-2232 

T-62-TN-2233 

T-62-TN-2234 

T-62-TN-2236 

T-62-TN-2237 

T-62-TN-2238 

T-62-TN-2241 

T-62-TN-2242 

T-62-TI4-2240 

T-75-TX-2650 

T-75-TX-2651 

T-75-TX-2652 

T-75-TX-2665  , 

T-75-TX-2653  . 

T-75-TX-2654  . 

T-74-TX-2706  . 

T-76-TX-2783  . 

T-76-TX-2798  . 

T-76-TX-2784  . 

T-75-TX-2656  . 

T-75-TX-2657  . 

T-74-TX-2709  . 

T.74-TX-2713  . 

T-75-TX-2669  . 

T-74-TX-2701  . 

T-75-TX-2678  . 

T-76-TX-2786  . 

T-76-TX-2791  . 

T-74-TX-2711  . 

T-74-TX-2716  . 

T-74-TX-2718  . 

T-74-TX-2719  . 

T-74-TX-2720  . 

T-74-TX-2721   . 

T-75-TX-2661  . 

T-75-TX-2662  . 

T-74-TX-2710  ., 

T-74-TX-2724  ., 

T-74-TX-2728  .. 

T-74-TX-2744  ., 

T-75-TX-2655  .. 

T-75-TX-2664  .. 

T-75-TX-2670  .. 

T-75-TX-2e90  .. 

T-74-TX-2728  .. 

T-75-TX-2666  .. 

T-75-TX.2e67  .. 

T-75-TX-2668  .. 

T-75-TX-2669  .. 

T-76-TX-2788  .. 

T-76-TX-2789  .. 

T-76-TX-2792  .. 

T-75-TX-2671  .. 

T-75-TX-2672  .. 

T-75-TX-2680  .. 

T-74-TX-2729  .. 

T-74-TX-2702  .. 

T-74-TX-27D4  .. 

T-75-TX-2658  .. 

T-76-TX-2794  .. 

T-76-TX-2795  ... 

T-76-TX-2799  ... 

T-76.TX-2800  ... 

T-76-TX-2e03  ... 

T-76-TX-2804  ... 


Terminal  f^ame 


Truman  AmoW  Memphis  

Exxon  USA  Memphis 

Uon  Oil  Memphis , 

MAPCO  Petroleum  Memphis  

Petroleum  Fuel  Memphis 

Uon  Oil  Nashville 

Amoco  Oil  Nashville  . „.. 

Ashland  Nashvile  

CITGO  Nashvile 

Cumberland  Terminals  NashviUe  . 

Exxon  USA  NashvMe 

B  P  Oil  Nashvile 

Marathon  01  Nashvile  

Star  Enterprise  Nashville 

Kerr-McGee  f«ahvile 

Wiliams  Energy  Ventures-Nashv 

Diamorxl  Abemathy 

Rna  Oil  Abilene 

Pride  Abilene  

Pride  Aledo 

Diamond  Amarilo  

Philips  66  Amariito  

Koch  Refining  Austin  

Clark  Beaumont  Terminal 

Mobil  01  Beeuntont 

Chevron  USA  Big  Sandy ...... 

Rna  OS  Big  Spring  

PhMips  66  Borger  

CITGO  Brownsvile  

CITGO  Bryan  , 

Tnjman  Amok)  Caddo  Mils 

Mobl  Oil  Center 

Mob!  -  Center 

Koch  Refining  Ctiannelview 

Howel  Hydrocartxxis  &  Chem  

CITGO  Oil  Corpus  Christi 

CITGO  Corpus  Christi  

Coastal  OH  Corpus  Christi 

Diamond  Corpus  Christi  

SW  Refining  Corpus  Christi „.. 

Koch  Refining  Corpus  Christi  

Mob!  Oil  Dates 

Star  Enterprise  Dallas 

Shel  Odessa  Refining-B  Paso  .... 

Chevron  USA  El  Paso 

NavaK>  Refining  El  Paso 

S  T  Services  Efenendorf 

PhHps  66  Artnglon  „.. 

Koch  Refining  Eutess  

Total  Petroleum  R  Worth  

DFLP  Terminal 

Coastal  Oil  Fatfurrias 

Chevron  USA  Fort  Worth  _.. 

CITGO  Fort  Worth  

Mobl  Oil  Fort  Worth , 

Star  Enterprise  Ft  Worth 

GATX  Galena  Parte 

Chevron  USA  Galena  Parte  

Amerada  Hess  Galena  Parte 

Conoco  Southlake  

Rna  Oil  Southiake  

Diamond  Southiake  

Diamond  Hariingen 

Star  Enterprise  Haarrte 

Exxon  USA  Heame  „.. 

Mobil  Oil  Heame 

CTTGO  Houston 

Coastal  Oil  Houston 

Jetera  Fuels  Houston  

Lyondel-CITGO  Refining 

Star  Enterprise  Houston 

Stolt  Perth  Amboy  -  Houston 


Address 


1237  RiverskJe 

454  Wisconsin  Avenue .~.. 

1023  Riverside , 

321  West  Malk)ry 

1232  Riverskle 

90  Van  Buren  St 

1441  5l8t  Avenue  North 

Rve  IMain  Street  

720  South  Second  Street 

7260  Centennial  Boulevard  

1741  Ed  Temple  Blvd  

1409  51st  Ave 

2920  OW  Hydes  Ferry  Road  ..„ 

1717  61st  &  Centennial  Bvkl  ..... 

180  Anthes  Avenue  

1609  63rd  Avenue  North  „. 

Highwaif  54 

Highway  277  North 

Hwy  277  N  Industrial  District 

1 20  in  WMow  Parte 

4200  West  Cliffskto 

4300  Clffskte  Dr  

901 1  Johnny  Morris  Rd 

9406  West  Port  Arthur  Rd 

Route  4  

Highway  155  and  Sabine  River  . 

East  iS-20  &  Refinery  Rd 

Spur  119  North  

11001  South  Port  Road 

1714  Finfeather  Road 

2738  County  Road 

US  87  South 

Hwy  87  South  

16514  Dezavala  Road 

1201  S  Sheklon  Road  

2505  N  Port  Ave 

1308  Oak  Parte  Street 

1300  Canhwel 

2700  Texaco  Road  

1700  Nueces  Bay  Boulevard 

SuntMe  Road 

4200  SingMon  Boulevard  

3900  Singlelon 

6767  Gateway  West 

6501  Trowbridge _„ 

1000  Eastskto  Road 

20830  Lamm  Rd 

12401  Caloway  Cemetery  Road 

Highway  157  and  Trinity  Blvd 

3520  Euiess  South  Main  

12625  Caloway  Cemetary  Rd.  ... 
Three  Mi  North  on  US  Hwy  281  . 

2525  Brennan  StraeA , 

301  Terminal  Road 

3600  North  Sylvania 

3200  Sylvania  „ 

906  Cfirrton  Drive  

12523  American  Petroleum  Rd  ... 
12901  American  Petroleum  Rd  ... 

3100  Highway  26  West  

3000  Highway  26  West  

1700  Hwry  26 

4.5  mles  east  on  highway  106  .... 

Highway  6  South  

Highway  Six 

Hwy  6  South  

12325  htorth  Fwy  at  Greens  Rd  .. 
11650  Abneda  Road  Loop  610  ... 

17617  AUine-WestfieM  Road 

12000  Lawndale  

2661  Stevens  Street 

15602  Jacinto  Port  Blvd  „.. 


City 


State 


Memphis  

Memphis  

Memphis  

Memphis  

Memphis  

Nashvile  

Nashville  

Nashvile  „ 

Nashville  „. 

Nashvile  _. 

fteshvile  

Nashvile  „.:.., 

Nashvile   '..^..ZZ 

Nashville  „.. 

Nashvile  

rtashvileue  North 

Abemathy  

Abilene 

Abilene 

Aledo 

AmarMo  ._ 

Amarilk) 

Austin  ...„..„„_...„ 

Beaumont  

Beaume>nt  

Big  Sandy  

Big  Spring 

Borger  

Brownsvile 

Bryan  

Caddo  MWs 

Center 

Center 

Channelview  

Cttarvwiview  

Corpus  Christi 

CorJMJS  Christi 

Corpus  Ctvisti 

Corpus  Ctwisti 

Corjxis  Christi 

Coriaus  Ctwisti 


Dales 

B  Paso  

B  Paso  

B  Paso  

BmerKlort  ... 

Euiess  .. 

Euiess 

Euiess  _.. 

Euiess 

Falfurrias 

Fort  Worth  ... 
Fort  Worth  ... 
Fort  Worth ... 
Fort  Worth  ... 
Galena  Parte 
Galena  Parte 
Galena  Park . 
Grapevine  .... 
Grapevine  .... 
Grapevine  .... 

Hariingen  

Heame 

Heame 

Heame 

Houston  

Houston  

Hexjston  

Houston  

Houston  

Houston  ...._. 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Zip 


38106 

38106 

38106 

38109 

38106 

37208 

37209 

37213 

37213 

37209 

37206 

37209 

37218 

37209 

37210 

37209 

79311 

79604 

79604 

76008 

79124 

79142 

78724 

77705 

77705 

75755 

79721 

79007 

78520 

77801 

75135 

75692 

75935 

77530 

77530 

78401 

78407 

78407 

78403 

78469 

78403 

75212 

75212 

79926 

79905 

79915 

75112 

76040 

76040 

76040 

76040 

78366 

76106 

76106 

76111 

76111 

77547 

77547 

77547 

76051 

76051 

76051 

78560 

77859 

77859 

77859 

77060 

77045 

77073 

77002 

77226 

77213 


6282 


TCN 
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T-7MX-2806 
T-76-TX-280e 
T-76-TX-2812 
T-75-TX-2680 
T-74-TX-2715 
T-75-TX-2674 
T-75-TX-2675 
T-74-TX-2730 
T-75-TX-2679 
T-75-TX-2676 
T-76-TX-2787 
T-75-TX-2685 
T-76-TX-2782 
T-76-TX-2809 
T-7S.TX-2811 
T-74-TX-2731 
T-74-TX-2733 
T-76-TX-2785 
T-76-TX-2801 
T-75-TX-2686 
T-74-TX-2737 
T-74-TX-2738 
T-74-TX-2739 
T-74-TX-2740 
T-74-TX-2742 
T-74-TX-2745 
T-7e-TX-2780 
T-75-TX-2682 
T-76-TX-2813 
T-76-TX-2814 
T'74-TX-2747 
T-74-TX-2748 
T-75-TX-2681 
T-74-TX-2703 
T-74-TX-2706 
T-74-TX-2707 
T-74-TX-270e 
T-74-TX-2749 
T-75-TX-2687 
T-75-TX-2688 
T-75-TX-2683 
T-75-TX-2684 
T-87-UT-4200 
T-«7-UT-4204 
T-«7-UT-420B 

T-e7-crr-«203 

T-87-UT-4205 
T-e7-UT-4206 
T-64-VA-1652 
T-64-VA-1660 
T-64-VA-1661 
T-64-VA-1663 
T-64-VA-1654 
T-64-VA-1656 
T-54-VA-ie73 
T-64-VA-1674 
T-64-VA-1658 
T-64-VA-1659 
T-64-VA-1660 
T-64-VA-1661 
T-54-VA-1862 
T-54-VA-1692 
T-54-VA-1663 
T-54-VA-1665 
T-54-VA-1666 
T-54-VA  1668 
T-54-VA-1691 
T-64-VA-16e4 
T-54-VA-1670 
T.64-VA-1671 
T-64-VA-1669 
T-54-VA-1655 


Terminal  Name 


Phitxo  Energy  USA  Houston 

Exxon  USA  North  Houston 

Exxon  USA  South  Houston  

Exxon  USA  Oalas  

Diamomi  Laredo  

Phillips  66  Lubbock 

Texaco  Lubbock  

Coastal  Ol  Hidalgo „ 

Chevron  USA  Midtand  — 

Conoco  Mount  Pteaaant  — 

UNOCAL  BeauowTt  

Shell  Odessa  RefmingOdessa  ... 

GATX  Pasadena 

Phillips  Pipeline  Pasadena 

Coastal  Oil  Placado  

Fma  Oil  Port  Arthur  Hwy  366  

Star  Enterprise  Port  Arthur 

Fma  Oil  Port  Arthur  32nd  

Pride  San  Angeto 

CITGO  -  San  Antonio  

Coastal  Oil  San  Antonio  

Diamond  San  Antoruo 

Exxon  USA  San  Antonio  

Koch  Penning  San  Antonio  

Star  EnterpriM  San  Antonio 

Petro-United  Terminals  Bayport  .. 

Oia'TK>nd  Sunray  

Phillips  66  Sweeny  

S  T  Services  Texas  City 

Diamond  Three  Rivers 

Corwco  Tye  _ 

La  Gloria  Oil  Tyler  

CITGO  VIctona  -. 

Star  Enterprise  Waco  

Koch  Refining  Waoo _ 

Mobil  Oil  Waco 

CITGO  Waco  

Star  Enterprise  Waskom 

Mobil  CM  Waskom 

Fma  CM  Wichita  Pais 

Conoco  Wichita  FaMs ..„ 

Flying  J  North  Salt  Lake 

Salt  Lake  Terminal  Company  

Amoco  Oil  SaB  Lake  City  

Chevron  USA  Salt  Lake  Dty  

Crysen  Refinir>g  Woods  Cross  .... 

Philips  66  Woods  Cross  

CITGO  Cheasapeake  

Amerada  Hess  Chesapeake 

Amoco  Oil  Chesapeake 

ANted  Termirwls.  Inc.  ... 

Exxon  USA  Chesapeake 

Louis  Dreylus  Chesapeake  

CroMm  Central  Norlok  „ 

Mobd  Oil  Nonok  

S  T  Services  Dumlnaa 

Amoco  Oil  Fairfax  

OW  Dominion  Terminal-Fairfax  .... 

CITGO  Fairfax  „ 

Star  Enterprise  Fairfax 

Shell  Oil  SpnngfieW  

Mobil  Oil  Manassas  

Amoco  Oil  Montvate  „ 

Chevron  USA  Montvale 

WHtiams  Energy  Ventures-Montv 

Star  Enterpnse  Roanoke  

Amerada  Hess  Montvale  

Crown  Central  Newmgton  .„ 

Exxon  USA  Newinglon  

Koch  Fuels  Newport  Newt 

Bagwell  Oil  Onancock 


Addraas 


9701  Manchester 

8700  North  Freeway 

10501  East  Akneda 

1201  East  Airport  Freeway  .._ 

13380  South  Unitec 

Ctovis  Road  and  Flint  Avenue 

Ctovis  Rd  &  Flint  Ave  Hwy  84  

7  Miles  S  at  Hidalgo  Box  3095 

1100  Noflh  County  Rd  1160  

1503  West  Ferguson  , 

Hwy  366  

2700  S  Qrandview 

1320  West  Shaw  St 

530  North  Witter 

100  JeflarBon  Street  

2  Mi  S  of  Ptacedo  Hwy  87 „. 

Highway  366  and  32nd  Street 

401  West  19th  Street 

Hwy  366  A  32nd  St  

4008  U  S  Hwy  67N 

4851  Emil  Road  _.. 

4719  Comer  Parkway  2 

10619  Highway  281  South  

3214  North  Pan  Am  Expressway  . 

498  and  Pop  Gun  

510  Petroleum  Drive 

11666  Port  Road  

9  Mi  NE  of  Dumas  TX  on  FM  1 19 
Hwys  35  &  36  at  West  Columbia  . 

201  Main  Dock  Road 

301  Leroy  Street  

1-20  West  Ex«  278 

425  McMurry  Drive  

1708  North  Ben  Jordan  Bivd 

420  South  Lacy  drive „ ~ 

2017  Kendall  Lane 

502  South  Lacy  Dr 

1600  South  Loop  Dr  

9  South  „ -.. 

9  South  — 

OW  Charlie  &  Sinclair  Blvd  

1214  North  Eastsxle  Ave 

333  West  Center  St  

245  East  1100  North  

474  West  900  N 

2361  North  Tenth  West  » 

2355  South  1100  West — 

393  South  800  West 

201  Freeman  Street _ 

4030  Buell  Street  

428  Barnes  Road _ 

502  Hill  Street  

4115  Buell  Street 

7600  Halifax  Lane :...... 

801  Butt  Street 

Halifax  Lar>e _ 

1800  Cockpit  Point  Road 

9601  Cotonial  Avenue  

3790  Pickett  Road  

9600  Cokxiial  Avenue  

3800  Pickett  Road 

8206  Terminal  Road  

10315  Ballsford  Road 

US  Route  460  &  St  Rt  892 

U  S  460  East  

U  S  Highway  460 

Route  460  

Route  460  

821 1  Tenninal  Road „.. 

8200  Terminal  Road  

801  Terminal  Ave  .... 

33  Market .-. 


City 


Houston  

Houston  .„ _ 

Houston  .............»._ 

Irving _....» ~.. 

Laredo  ~ 

Lubtxxk  _« _ 

Lutibock  ....»„_..»...„ 

McAllen _ 

Midland  

Mount  Pleasant 

Nederland  ~.„ 

Odessa  

Pasadena 

Pasadena .. 

iBSvKjOVHI  ................. 

Placedo 

Port  Arthur  

Port  Arthur  

Port  Arthur  

San  Angeto 

San  Antonto 

San  Antonto .. 

San  Antonto 

San  Antonto 

San  Antonto :. 

San  Antonto 

Seabrook  

Sunray  

Sweeny  

Texas  City 

Three  Rivers 

Ty« 

Tyler 

Vtetoria — 

Waco 

Waco 

Waco „ 

Waco — 

Waskom 

Waskom 

Wichita  Falls  

Wfchita  Falls  „.... 

North  Salt  Lake 

North  Salt  Lake  City 

Salt  Lake  City  

Salt  Lake  City  

Woods  Cross 

Woods  Cross 

Cheasapeake  

Chesapeake  

Chesapeake  

Chesapeake  

Chesapeake  

Chesapeake „ 

Chesajseake 

Chesapeake  

Dumfries  

Fairfax 

Fairfax 

Fairfax  ..„ „ 

Fairfax 

Lorton 

Manassas  

Montvale  

Montvale  

Monhrala „ 

Montvale  

Monvale 

Newington 

Newington 

Newport  News  ......... 

Onancock 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
UT 
UT 
UT 
UT 
UT 
UT 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


Zip 


77536 
77037 
77051 
75062 
78044 
79408 
79417 
78501 

75455 
77627 
79760 
77501 
77506 
77501 
77977 
77640 
77640 
77642 
76905 
78219 
78219 
78221 
78219 
78219 
78219 
77586 
79086 
77480 
77590 
78071 
79563 
75702 
77901 
76706 
76705 
76705 
76705 
75692 
75692 
76307 
76304 
84054 
84054 
84103 
84110 
84087 
84087 
23324 
23324 
23324 
23324 
23324 
23324 
23324 
23324 
22026 
22031 
22031 
22031 
22030 
22079 
22110 
24122 
24122 
24122 
24122 
24122 
22122 
22079 
23607 
23417 


TCN 


T-54-VA-1657 

T-54-VA-1672 

T-54-VA-1677 

T-54-VA-1678 

T-54-VA-1679 

T-54-VA-1680 

T-54-VA-1681 

T-54-VA-1682 

T-54-VA-1683 

T-54-VA-1684 

T-54-VA-1685 

T-54-VA-1687  . 

T-54-VA-1688  . 

T-54-VA-1689  . 

T-54-VA-1690  . 

T-54-VA-1693  . 

T-54-VA-1694  . 

T-03-VT-1100  . 

T.91-WA-4400 

T-91-WA-4418 

T-91-WA-4427 

T-91-WA-4401 

T-91-WA-4423 

T-91-WA-4402 

T-91-WA-4420 

T-91-WA-4404 

T-91-WA-4406  . 

T-91-WA-4408  . 

T-91-WA-4409  . 

T-91-WA-4424  . 

T-91-WA-4425  . 

T-91-WA-4410  . 

T-91-WA^4411  . 

T-91-WA-4412  . 

T-91-WA-4413  . 

T-91-WA-4414  . 

T-91-WA-4415  . 

T-91-WA-4421  . 

T-91-WA-4422  . 

T-91-WA-4416  . 

T-91-WA-4417  . 

T-91-WA-4419  . 

T-39-WI-3064  .... 

T-39-WI-3082  .... 

T-39-WI-3061  .... 

T-39-WI-3066 .... 

T-39-WI-3070 .... 

T-39-WI-3075  .... 

T-39-WI-3077 .... 

T-39-WI-3078  .... 

T-39-WI-30e9  .... 

T-39-WI-3091  .... 

T-39-Wl-3071  .... 

T-39-WI-3069  .... 

T-39-WI-3088 

T-39-WI-3065 

T-39-WI-3067 

T-39-WI-3072 

T-39-WI-3079 

T-39-WJ-3083 

T-39-WI-3062 

T-39-WI-3068 

T-39-WI-3073 

T-39-WI-3076 

T-39-WI-3084 

T-39-WI-3086 

T-39-WI-3090 

T-39-WI-3087 

T-39-WI-3063 

T-39-WI-3080 

T-39-WI-3074 

T-55-WV-3181  .... 
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Terminal  Name 


Primary  Corp  Deepwater 

Primary  Corp  Bickerstaff 

Amoco  Oil  Richmond 

Chevron  USA  Richmond  

CITGO  Richmond  „„ 

Crown  Central  Richmond  ....i 

Exxon  USA  Richmond 

First  Energy  Corporation  

Koch  Fuels  Richmond  

Williams  Energy  Ventures-Rtohm 

Star  Enterprise  Richmond  

Louis  Dreyfus  Rtohmond  

Exxon  USA  Roanoke 

Marathon  Oil  Roanoke 

Shell  Oil  Roanoke 

S  T  Services  Virginia  Beach 

Amoco  Oil  Yorktown  

Mobil  Oil  Burlington  

Texaco  Anaoortes 

ARCO  Chenry  Point  Tenninal  

Tosco  Northwest  Co.  -  Femdale  . 

Conoco  Moses  Lake 

Tidewater  Terminal  Wilma 

Norttiwest  Terminaling  Pasco 

Tidewater  Snake  River  

Tosco  Northwest  Renton 

GATX  Seattle 

Texaco  Seattle 

Time  Oil  Seattle ;.... 

Padfto  Northern  Oil  Coip 

ARCO  Seattle  Terminal  

Conoco  Spokane  

Exxon  USA  Spokane 

Tosco  Northwest  Spokane  

Tosco  Northwest  Tacoma 

Sound  Refining  Tacoma  

Superior  Oil  Tacoma 

US  Oil  &  Refining  Co 

Tosoos  Tacoma  

Texaco  Tumwate  _ 

CENEX  Vancouver  

Tesoro  Alaska  Petro  Vancouver  .... 

CENEX  Chippewa  Falls 

ITAPCO-Wisconsin  Terminal  Inc.  .. 

Amoco  Oil  Green  Bay 

CITGO  Green  Bay  

Halron  Oil  Company  Inc  

Green  Bay  Temiinal  

Mobil  Oil  Green  Bay  

Clark  Rfg  Green  Bay  

U  S  Oil  Green  Bay  West  

U  S  Oil  Green  Bay  East  

Koch  Junction  City  

Terminal  Oil  Group  Ltd 

US  Oil  Madison 

CENEX  McFariand  

CITGO  McFariand  

Koch  McFariand 

Mobil  Oil  Madison  „ 

Center  Tenninal  Co  -  Madison 

Amoco  Oil  Milwaukee  

CITGO  Milwaukee  

Koch  Milwaukee 

Marathon  Milwaukee 

US  Oil  Milwaukee  

U.S.  ai  Milwaukee-North  

Clark  Rfg  Milwaukee 

Williams  Pipe  Line  Mosinee  

Amoco  Oil  Superior  

Murphy  Oil  Superior 

Koch  Waupun  

Exxon  USA  Charleston 


Address 


3302  Deepwater  Terminal  Rd  ... 

413  Bickerstaff  Rd  

1636  Commerce  Road  

700  Goodes  Street  

Third  &  Maury  Street  ,... 

4405  E  Main  

2000  Trenton  Avenue 

Second  &  Maury  Streets  

41 10  Deepwater  Tenninal  Road 

204  East  First  Avenue  

5801  Jefferson  Davis  Highway  ... 

1314  Commerce  Road  

835  HoMins  Road  Northeast  

5287  Tenninal  Road  

5280  Terminal  Road  SW 

3925  North  Landing  Road  

Route  73  East  Entrance  

2Flynn  Avenue 

Marches  Point „ 

4519  Grandview 

3901  Unto  Rd 

3  miles  north  of  Moses  Lake 

2950  Wilma  Drive  

3000  Sacajawea  Park  Road 

Tank  Farm  Road , 

2423  Lind  Avenue  Southwest 

1733  Alaskan  Way  South  

2555  13th  Ave  S  W  

2737  West  Commodore  Way  

Pier  91  BIdg  19 

1652  SW  Lander  St  

6317  East  Sharp  Avenue  

631 1  East  Sharp  Avenue  

3225  East  Lincoln  Road  

520  E  D  Street 

2628  Marine  Vtow  Drive  

250  East  D  Street  

3001  Marshall  Ave 

516  East  D  Street 

7370  Underson  Way  S  W  

5420  Fmit  Valley  Road 

2211  West  26th  Street  Ext  

2331  N  Prairie  View  Rd 

2553  North  Prairie  View  Rd 

1124  North  Broadway 

1391  Bylsby  Avenue 

2020  N  Quincy  St  

1031  Hurtbut  Street  

410  Prairie  Ave  

1445  Bylsby  Ave  

1075  Hurtbut  Ct  

1910  N  Quincy  St 

Junction  US  10  &  34N 

3910  Tenninal  Road 

4306  Terminal  Dr 

4103  Triangle  St 

4606  Terminal  Drive  

4505  Terminal  Drive  

4516  Sigglekow  Road 

4009  Triangle  St  Hwy  51  S  

9101  North  107th  Street  

9235  North  107th  Street  

9343  North  107th  Street 

9125  North  107th  St  ..., 

9135  North  107th  Street 

9521  North  107th  Street  

9451  North  107th  Street  

2007  OW  Highway  51  

2904  Winter  Street 

2407  Stinson  Ave  

Route  Two  

Standard  St  &  MacCorWe  Ave  


City 


RictHnond 

Rtohmond 

Richmond 

Richmond 

Rtohmorto 

Richmond 

Rtohmorto 

Rtohmond 

Rtohmond 

Rtohmorto „ 

Richmond 

Rtohmond 

Roanoke  

RoarK>ke  

Roanoke  

Virginia  Beach  . 

Yorktown 

Burtington 

Anacortes  

Blaine 

Femdale 

Moses  Lake  

North  Clarkston 

Pasco  

Pasco  

Renton 

Seattle 

Seattle 

Seattle 

Seattle 

Seattle 

Spokane  

Spokane  

Spokane  

Tacoma 

Tacoma 

Tacoma 

Tacoma 

Tacoma 

Tumwater 

Vancouver 

Vancouver 

Chippewa  Falls  . 
Chippewa  Falls  .. 

Green  Bay  

Green  Bay  

Green  Bay  

Green  Bay  

Green  Bay  

Green  Bay  

Green  Bay  

Green  Bay  

Junctton  City 

Madison  

Madison  

McFariand , 

McFariand 

McFariand  

McFariand 

McFariand 

Milwaukee 

Milwaukee 

Milwaukee „ 

Milwaukee 

Milwaukee 

Milwaukee 

Milwaukee 

Mosinee 

Superior  

Superior 

Waupun  

Charleston  _. 
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State 


Zip 


VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 

wv 


23234 

23231 

23224 

23224 

23224 

23231 

23234 

23218 

23234 

23224 

23234 

23224 

24012 

24014 

24014 

23456 

23690 

05401 

96221 

96231 

98248 

98837 

99403 

99301 

99301 

96055 

98134 

96134 

98199 

98119 

95124 

99206 

99211 

99207 

98421 

98421 

98401 

98421 

96421 

98501 

96660 

98660 

54729 

54729 

54303 

54303 

54306 

54303 

54303 

54303 

54303 

54302 

54443 

53704 

53568 

53558 

53558 

53558 

53558 

53568 

53201 

53224 

53224 

53224 

53224 

53224 

53224 

54455 

54880 

54880 

53963 

25314 
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Tanninal  Name 

Addrass 

aty 

Stata 

Zip 

T-6&-WV-3182  ..... 

T-6&-WV-3ie8  

T-64-WV-1697  

T-66-VW-3183  

T-56-WV-3184  

T-66-WV-3185  

T-56-WV-3186  

T-S&.M/V-3187 

PanriTrMl  Pnv^irta  Chaftaaton 

1015  Baitow  Dr 

Charloston  _ ........ 

Hughaston  

Kartova _................».... 

MawoB 

WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WY 
WY 
WY 
WY 
WY 
WY 
WY 

25333 

Bakw  Oti  Co 

US  60  Hughas  Craak  Rd 

25110 

Ashland  Patio  TrtSUrta-Kanova 

Ergon  Wast  Virginia  inc. 

Qo-Mart  St  Mbrnn     

237  23rd  Straal 

Rt  2  South 

Ollvar  &  Tanninal  Rd „ 

201  BarkwiN  St 

25530 
26060 

St  Abens  ... 

St  Marys  

Star  City 

25177 

tt  Mams  RwBnino 

26170 

^ittmttn  nil  ^lar  CJlty 

437  Industrial  Ava « 

3048  Bireh  Oriva 

1112  Parslay  Btvd  . — ~ 

2700  East  FMth  Straal 

5100  E  Hwv  20-26 

26505 

Patroiaum  Fuai  Wairton 

Wairlon  - 

Chayanne  ...; -.. 

Evansvito _ 

^4awcastla  — ..... 

Rock  Springs  

26062 

T-«3-WY-4063  

T-83-WY-405R  

T-«3-WY-4062  

T-e3-WY-4066  

T-83-WY-4061  

T-I*3-WY-4QS0 

Kanab  Pipa  Una  Co  -  Chayanna  

82007 
82007 

1  ittiM  AnrMvw*A  PjtIiniiVi  rimtrMlf 

82636 

WvornvKi  RflfininQ  Newcastle 

740  w  Mam  

go  Foot  Hi!  Blvd  - 

3404  Highway  87 — 

East  Lincoln  HighvMiy  

82701 

82902 

Dnnnry)  ^hitfirten        

Sharidan  _„«............... 

Sinclair 

82801 

T-83-WY-4064  

Sindair  Oil 

82334 

IFR  Doc.  98-3079  Filed  2^5-98:  8:45  un| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

M«dlcai  RMMfch  Sumicm  Marit  Review 
Conwnitt— ,  Notloe  of  Meatlnoi 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory- 


Committee  Act.  5  U.S.C.  App..  of  the 
following  meetings  to  be  held  from  8 
a.m.  to  5  p.m.  as  indicated  below: 


Subcommittee  tor 


Alcoholism  and  Drug  Dependence 

Aging  wid  Cinical  Geriatrics  ~ 

Endocrinoiogy  

Surgery 

Mental  Health  and  Behavioral  Sdancas 

Nephrology 

Gastroenterology 

Immunology 

Respiration 

Hematology 

NeurotMOlogy .. 

Cardiovascular  Studies ~ 

General  Medical  Science 

Infectious  Diseases , 

Oncology 


Medkail  Research  Service  Merit  Review  Committee 


Date 


March  16. 1998 

March  17. 1998 

March  19-20.  1998 

March  21. 1998 

March  23-24.  1998 
March  26-27,  1998 
Mant\  26-27,  1998 
March  30-31.  1998 

April  1-2.  1998 

Apm  2,  1998 

April  6-6.  1998 

Aph1 16-17,  1996  ... 

April  17.  1998  

April  2&-21.  1998  ... 
April  23-24.  1998  .. 
June  4. 1998  


Location 


Washington  Plaza  Hotel. 
DoubleTree  Park  Terrace. 
Crowne  Plaza  Hotel. 
Crowne  Plaza  Hotel. 
Holiday  Inn  Central. 
Crowne  Plaza  Hotel. 
Washington  Plaza  Hotel. 
Hoiktay  Inn  Central. 
HoKday  Inn  Central. 
Washington  Plaza  Hotel. 
HoMay  Inn  Central. 
Crowne  Plaza  Hotel. 
Crowne  Plaza  Hotel. 
Washington  Plaza  Hotel. 
St.  James  Hotel. 
Washington  Plaza  Hotel. 
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Crowne  Plaza  Hotel,  1001— 14th  Street, 

NW,  Washington,  DC  20005     ' 
DoubleTree  Park  Terrace.  1515  Rhode 

Island  Avenue.  NW,  Washington,  DC 

20005 
Holiday  Inn  Central.  1501  Rhode  Island 

Avenue.  NW.  Washington.  DC  20005 
St.  James  Hotel.  950— 24th  Street,  NW. 

Washington,  DC  20037 
Washington  Plaza  Hotel.  10  Thomas 

Circle.  NW,  Washington,  DC  20005 

These  meetings  will  be  for  the 
purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
speciality  by  Department  of  Veterans 
Affairs  <VA)  investigators  workii^  in 
VA  Medical  Centers  and  Clinics. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review 


Subcommittee  meetings  will  be  closed 
to  the  public  after  approximately  one 
hour  from  the  start  for  the  review, 
discussion,  and  evaluation  of  initial  and 
renewal  projects. 

The  closed  portion  of  the  meeting 
involves  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  prematiue 
disclosing  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by^ 


subsection  10(d)  of  Public  Law  92-463. 
as  amended  by  Public  Law  94—409. 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C,  552b(c)  (6) 
and  (9)(B).  Because  of  the  limited 
seating  capacity  of  the  rooms,  those  who 
plan  to  attend  should  contact  Dr.  LeRoy 
Frey,  Chief,  Program  Review  Division. 
Medical  Research  Service,  Department 
of  Veterans  Affairs.  Washington,  DC, 
(202)  275-6634,  at  least  five  days  prior 
to  each  meeting.  Minutes  of  the 
meetings  and  rosters  of  the  members  of 
the  Subcommittees  may  be  obtained 
bom  this  source. 

Dated:  January  29, 1998. 

By  Direction  of  the  Acting  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  98-2972  Filed  2-5-98:  8:45  am) 
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Corrections 


Fadflral  Register 

Vol.  63.  No.  25 

Friday,  Felmiary  6,  1998 


Ttm  section  o«  th«  FEDERAL  REGISTER 
confins  adilohal  corrections  ol  previously 
pubinhed  Presiderrtiai.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepered  corrections  are 
Mued  as  signed  documents  and  appear  in 
the  aooraoriate  document  cataooriaa 
I  in  the  issue. 


DEPARTMENT  OF  THE  MTERIOR 
Olflo*  of  Surfae*  Mining  RMlamation 


30CFRPwt904 
(SPATS  No.  AfV031-fOR) 

Arkansas  Regulatory  Program 
Correction 

In  proposed  rule  document  98-530 
beginning  on  page  1396.  in  the  issue  of 


Friday.  January  9, 1998.  make  the 
following  corrections: 

(1)  On  page  1397,  in  the  third  column: 

(a)  In  the  first  paragraph,  in  the  eighth 
line  "five  responsibility"  should  read 
"five  year  responsibility". 

(b)  Under  paragraph  heading  6,  in  the 
fourth  line  "greater  70"  should  read 
"greater  of  70". 

(c)  Under  paragraph  heading  7,  three 
lines  fiom  the  bc^om  "we  disturbed" 
should  read  "were  disturbed". 

(2)  On  page  1398,  in  the  first  column: 

(a)  Under  paragraph  heading  8.  in 
paragraph  (c),  in  the  thirteenth  line  fit>m 
the  bottom  "A  Ground  cover"  should 
read  "(4)  Ground  cover". 

(b)  In  the  eighth  line  from  the  bottom 
"sill  not  reduce"  should  read  "will  not 
reduce". 


DEPARTMEffT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnlatration 

Aviation  Rulemaking  Advlaory 
Committee  Meeting 

Correction 

In  notice  document  98-2406 
appearing  on  page  5411,  in  the  issue  of 
Monday,  February  2, 1998,  make  the 
following  correction: 

On  page  5411,  in  the  first  column,  the 
DATES  section  should  read: 

DATES:  The  meeting  will  be  h^ld  on 
February  18, 1998,  9:00  a.m.  PST. 

iaXMO  COOK  1St»«1-0 


Friday 
February  6,  1998 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 

Hazardous  Air  Pollutants:  Oil  and  Natural 

Gas  Production  and  Natural  Gas 

Transmission  and  Storage;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AO-FRL-690fr-1] 

RIN2060-AE34 

National  Emission  Standards  for 
Haiardous  Air  Pollutants:  Oil  and 
Natural  Qas  Production  and  Natural 
Qas  Tranamisslon  and  Storaga 

AOBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rules  and  notice  of 
public  hearing. 


:  These  proposed  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  would  limit 
emissions  of  hazardous  air  pollutants 
(HAP)  &om  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  facilities.  These  proposed 
rules  would  implement  section  112  of 
the  Clean  Air  Act  (Act)  and  are  based  on 
the  Administrator's  determination  that 
oil  and  natural  gas  production  and 
natural  gas  transmission  and  storage 
facilities  emit  HAP  identified  on  the 
EPA'slistof  188HAP. 

The  EPA  estimates  that  approximately 
65,000  megagrams  per  year  (Mg/yr)  of 
HAP  are  emitted  from  major  and  area 
sources  in  these  source  categories.  The 
primary  HAP  emitted  by  the  facilities 
covered  by  these  proposed  standards 
include  benzene,  toluene,  ethyl 
benzene,  mixed  xylenes  (collectively 
referred  to  as  BTEX).  and  n-hexane. 
Benzene  is  carcinogenic  and  all  can 
cause  toxic  effects  following  exposure. 
The  EPA  estimates  that  these  proposed 
NESHAPs  would  reduce  HAP  emissions 
in  the  oil  and  natural  gas  production 
source  category  by  S7  percent  and  in  the 
natural  gas  transmission  storage  source 
category  by  36  percent. 

Also,  the  EPA  is  amending  the  list  of 
source  categories  established  under 
section  112(c)  of  the  Act.  Natural  gas 
transmission  and  storage  is  being  listed 
as  a  category  of  major  sources  and  oil 
and  natural  gas  production  is  being 
listed  as  a  category  of  area  sources  in 
addition  to  its  major  source  listing. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  April  7,  1998.  For 
information  on  submitting  electronic 
comments  see  the  8UPPI.EMENTARY 
MFORMATION  section  of  this  document. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards  for  the  oil  and  natural  gas 
production  and  the  natural  gas 


transmission  and  storage.  If  anyone 
contacts  the  EPA  requesting  to  speak  at 
a  public  hearing  by  March  9, 1998,  a 
public  hearing  will  be  held  on  March 
23, 1998,  beginning  at  9:30  ajn.  Persons 
interested  in  attending  the  hearing 
should  notify  Ms.  )oLynn  Collins, 
telephone  (919)  541-5671,  Waste  and 
Chemical  Processes  Group  (MD-13),  to 
verify  that  a  hearing  will  occur. 

Request  to  Speak  at  a  Hearing. 
Persons  wishing  to  present  oral 
testimony  roust  contact  the  EPA  by 
March  9, 1998.  by  contacting  Ms. 
JoLynn  Collins,  Waste  and  Chemical 
Processes  Group  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5671. 

AOOftESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (MC-6102), 
Attention:  Docket  No.  A-94-04.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  EPA  requests  that  a  separate  copy 
of  comments  also  be  sent  to  Stephen 
Shedd,  USEPA,  Office  of  Air  QuaUty 
Planning  and  Standards,  Research 
Triangle  Park,  NC  27711,  telephone 
(919)  541-5397,  fax  (919)  541-0246  and 
E-mail: 

Shedd.SteveeEPAMAIL.EPA.GOV. 
Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  listed  in 
8UPPLBMNTARY  MPOnUVOH.  No 
confidential  business  information  (CBl) 
should  be  submitted  through  e-mail. 

Background  Information  Document. 
The  baclcground  information  dociunent 
(BID)  may  be  obtained  from  the  U.S. 
Environmental  Protection  Library  (MD- 
35).  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-2777.  Please  refer 
to  "National  Emissions  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Oil  and  Natural  Gas 
Production  and  Natural  Gas 
Transmission  and  Storage — Background 
Information  for  Proposed  Standards" 
(EPA-453/R-94-079a,  April  1997)  for 
the  BID.  This  document  may  also  be 
obtained  electronically  from  the  EPA's 
Technology  Transfer  Network  (TTN) 
(see  SUPPlfMeiTAflY  INFORMATION  for 
access  information). 

Docket.  A  docket.  No.  A-94-04. 
containing  information  considered  by 
the  EPA  in  development  of  the  proposed 
standards  for  the  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  source  categories,  is 
available  for  public  inspection  between 
8.00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  (except  for  Federal 
holidays)  at  the  following  address:  U.S. 


Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street  SW., 
Washington  DC  20460,  telephone:  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  The 
proposed  regulations,  BID,  and  other 
supporting  information  are  available  for 
inspection  and  copying.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards,  contact  Ms.  Martha  Smith, 
Waste  and  Chemical  Processes  Group, 
Emission  Standards  Division  (MD-13). 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  NC  27711.  (919) 
541-2421.  or  electronically  at: 
smith.martha@epamail.epa.gov. 
8UPPt.B«NTARY  INFORMATION:  Regulated 
Entities.  Regulated  categories  and 
entities  include: 


Categofy 

Fxamples  of  regulated  entities 

Industry  .... 

Condensate  tank  batteries,  gly- 
col dehydration  units,  natural 
gas    processing    plants,    and 
natural  gas  transmission  and 
storage  facilities. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefiilly  examine  the 
applicability  criteria  in  §§  63.760  and 
63.1270  of  the  rules.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
DocketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
or  6.1  file  format  or  ASCII  file  format. 
All  comments  and  data  in  electronic 
form  must  be  identified  by  the  docket 
number  A-94-04.  Electronic  comments 
on  this  proposed  rule  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

This  document,  the  proposed 
regulatory  texts,  and  BID  are  available  in 
Docket  No.  A-94-04  or  by  request  from 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES)  or 


access  through  the  EPA  web  site  at: 
http://www.epa.gov/ttn/oarpg. 

'The  following  outline  is  provided  to 
aid  in  reading  the  preamble  to  the 
proposed  oil  and  natural  gas  production 
and  natural  gas  transmission  and  storage 
NESHAPs. 

I.  Bad^ground 

A.  Purpose  of  the  Proposed  Standards 

B.  Technical  Basis  (at  the  Proposed 
Standards 

C  Stakeholder  and  I'ublic  Participation 
D.  Source  Category  Descriptions 

A.  Source  Category  List 

B.  Hazardous  Air  Pollutant  Types 
Q  Facility  Types 

III.  Summary  of  Proposed  Standards 

A.  Proposed  Standards  Cor  Oil  and  Natural 
Gas  Production  fior  Major  and  Area 
Sources 

B.  Proposed  Standards  for  Natural  Gas 
Transmission  and  Storage  for  Major 
Sources 

IV.  Suminary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  HAP  Emission  Reductions 

B.  Secondary  Enviroiunantal  Impacts 
C  Energy  Impacts 

D.  Cost  Impacts 

E.  Economic  Impacts 

V.  Area  Source  Finding 

VI.  Glycol  Dehydration  Unit  Nationwide 

HAP  Emissions  Estimates 
Vn.  Definition  of  Major  Source  for  the  Oil 
and  Natural  Gas  Industry 

A.  Definition  of  "Associated  Equipment" 

B.  Definition  of  Facility 

VIII.  Rationale  for  Proposed  Standards 

A.  Selection  of  Hazardous  Air  Pollutants 
for  Confrol 

B.  Selection  of  Emission  Points 

C.  Definition  of  Affected  Source 

D.  Determination  of  MACT  Floor 

E.  Oil  and  Natural  Gas  Production 
NESHAP-Regulatory  Alternatives  for 
Existing  and  New  Major  Sources 

F.  Oil  and  Natural  Gas  Production 
NESHAP-Regulatory  Alternatives  for 
Existing  and  New  Area  Sources 

G.  Natxiral  Gas  Transmission  and  Storage 
NESHAP-Regulatory  Alternatives  for 
Existing  an^  New  Major  Sources 

H.  Selection  of  Format 

I.  Selection  of  Test  Methods  and 

Procedures 
).  Selection  of  Monitoring  and  Inspection 

Requirements 
K.  Selection  of  Recordlieeping  and 

Reporting  Requirements 

IX.  Relationship  to  Other  Standards  and 

Programs  Under  the  Act 

A.  Relationship  to  the  Part  70  and  Part  71 
Permit  Programs 

B.  Relationship  Between  the  Oil  and 
Natural  Gas  Production  and  the  Organic 
Liquids  Distribution  (Non-Gasoline) 
Source  Categories 

C.  Relationship  of  Proposed  Standards  to 
the  Pollution  Prevention  Act 

D.  Relationship  of  Proposed  Standards  to 
the  Natural  Gas  STAR  Program 

E.  Overlapping  Regulations 

X.  Solicitation  of  Conunents 

A.  Potential-to-Emit 

B.  Defmition  of  Facility 


C  Interpretation  of  "Associated 
Equipment"  in  Section  112(n)(4)  of  the 
Act 

D.  Regulation  of  Area  Source  Glycol 
Dehydration  Units 

E.  HAP  Emission  Points 

F.  Storage  Vessels  at  Natural  Gas 
Transmission  and  Storage  Facilities 

G.  Cost  Impact  and  Production  Recovery 
Credits 

XI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  1 2866 

D.  Regulatory  Flexibility 

E.  Unhmded  Mandates 

I.  Background 

A.  Purpose  of  the  Proposed  Standards 
The  Act  was  developed,  in  part, 

*  *  *  to  protect  and  enhance  the  quality  of 
the  Nation's  air  resources  so  as  to  promote 
the  public  health  and  weUare  and  productive 
capacity  of  its  population  (the  Act,  section 
101(b)(l)l.. 

Oil  and  natural  gas  production  and 
natural  gas  transmission  and  storage 
Cacilities  are  major  and  area  sources  of 
HAP  emissions.  The  EPA  estimates  that 
approximately  65.000  Mg/yr  of  HAP  are 
emitted  from  major  and  area  sources  in 
the  oil  and  natural  gas  production 
source  category  and  320  Mg/yr  of  HAP 
are  emitted  from  major  and  area  sources 
in  the  natural  gas  transmission  and 
storage  source  category.  The  primary 
HAP  associated  with  oil  and  nattual  gas 
that  have  been  identified  include  BTEX 
and  n-hexane.  Exposure  to  these 
chemicals  has  been  demonstrated  to 
cause  adverse  health  effects.  The 
adverse  health  effects  associated  with 
the  exposure  to  these  specific  HAP  are 
discussed  briefly  in  the  following 
paragraphs.  In  general,  these  findings 
have  only  been  shown  with 
concentrations  higher  than  those  in  the 
ambient  air. 

Benzene,  one  of  the  HAP  associated 
with  this  NESHAP,  has  been  classified 
as  a  known  human  carcinogen  on  the 
basis  of  observed  increases  in  the 
incidence  of  leukemia  in  exposed 
workers.  In  addition,  short-term 
inhalation  of  high  benzene  levels  may 
cause  nervous  system  effects  such  as 
drowsiness,  dizziness,  headaches,  and 
unconsciousness  in  humans.  At  even 
higher  concentrations  of  benzene, 
exposure  may  cause  death,  while  lower 
concentrations  may  irritate  the  skin, 
eyes,  and  upper  respiratory  tract.  Long- 
term  inhalation  exposure  to  benzene    _ 
may  cause  various  disorders  of  the 
blood,  and  toxicity  to  the  immune 
system.  Reproductive  disorders  in 
women,  as  well  as  developmental 
effects  in  animals,  have  also  been 
reported  for  benzene  exposure. 


Short-term  inhalation  of  relatively 
high  concentrations  of  toluene  by 
humans  may  cause  nervous  system 
effects  such  as  fatigue,  sleepiness, 
headaches,  and  nausea,  as  well  as 
irregular  heartbeat.  Repeated  exposure 
to  tdgh  concentrations  may  cause 
additional  nervous  system  effects, 
including  incoordination,  tremors, 
decreased  brain  size,  involuntary  eye 
movements,  and  may  impair  speech, 
hearing,  and  vision.  Long-term  exposiuv 
of  toluene  in  humans  has  also  been 
reported  to  irritate  the  skin,  eyes,  and 
respiratory  tract,  and  to  cause  dizziness, 
headaches,  and  difficulty  with  sleep. 
Children  whose  mothers  were  exp<Med 
to  toluene  before  birth  may  suffer 
nervous  system  dysfunction,  attention 
deficits,  and  minor  face  and  limb 
defects.  Inhalation  of  toluene  by 
pregnant  women  may  also  increase  the 
risk  of  spontaneous  abortion.  Not 
enough  information  exists  to  determine 
toluene's  carcinogenic  potential. 

Short-term  inhalation  of  high  levels  of 
ethyl  benzene  in  humans  may  cause 
throat  and  eye  irritation,  chest 
constriction,  and  dizziness.  Long-term 
inhalation  of  ethyl  benzene  by  hunmns 
may  cause  blood  disorders.  Animal 
studies  have  reported  blood,  liver,  and 
kidney  effects  associated  with  ethyl 
benzene  inhalation.  Birth  defects  have 
been  reported  in  animals  exposed  via 
inhalation;  whether  these  effects  may 
occur  in  humans  is  not  known.  Not 
enough  information  exists  concerning 
ethyl  benzene  for  determination  of  its 
carcinogenic  potential. 

Short-term  inhalation  of  high  levels  of 
mixed  xylenes  (a  mixture  of  three 
closely-related  compounds)  in  humans 
may  cause  irritation  of  the  nose  and 
throat,  nausea,  vomiting,  gastric 
irritation,  mild  transient  eye  irritation, 
and  neurological  effects.  Long-term 
inhalation  of  high  levels  of  xylene  in 
humans  may  result  in  nervous  system 
effects  such  as  headaches,  dizziness, 
fatigue,  tremors,  and  incoordination. 
Other  reported  effects  noted  include 
labored  breathing,  heart  palpitation, 
severe  chest  pain,  abnormal  heftrt 
functioning,  and  possible  effects  on  the 
blood  and  kidneys.  Developmental 
effects  have  been  reported  fit)m  xylene 
exposure  via  inhalation  in  animals.  Not 
enough  information  exists  to  determine 
the  carcinogenic  potential  of  mixed 
xylenes. 

Short-term  inhalation  of  high  levels  of 
n-hexane  in  humans  may  cause  mild 
central  nervous  system  effects 
(dizziness,  giddiness,  slight  nausea,  and 
headache)  and  irritation  of  the  skin  and 
mucous  membranes.  Long-term 
inhalation  exposure  of  high  levels  of  n- 
hexane  in  humans  has  been  reported  to 
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cause  nerve  damage  expressed  as 
numbness  in  the  extremities,  muscular 
weakness,  blurred  vision,  headache,  and 
fatigue.  Reproductive  effects  have  been 
reported  in  animals  after  inhalation 
exposure  (testicular  damage  in  rats).  Not 
enough  information  exists  concerning  n- 
hexane  for  determination  of  its 
carcinogenic  potential. 

The  EPA  estimates  that  the  proposed 
NESHAP  would  reduce  HAP  emissions 
6x)m  those  imi>acted  HAP  emission 
points  in  the  oil  and  natural  gas 
production  source  category  by  57 
percent  and  would  reduce  HAP 
emissions  from  triethylene  glycol  (TEG) 
dehydration  units  in  the  natural  gas 
transmission  and  storage  source 
category  by  36  percent. 

B.  Technical  Basis  for  the  Proposed 
Standards 

Section  112  of  the  Act  regulates 
stationary  sources  of  HAP.  Section 
112(b)  of  the  Act  hsts  188  chemicals, 
compounds  or  groups  of  chemicals  as 
HAP.  The  EPA  is  directed  by  section 
112  to  regulate  the  emission  of  HAP 
from  stationary  sources  by  establishing 
national  emission  standards. 

Section  112(aKl)  of  the  Act  defines  a 
major  source  as: 

*  *  *  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  conunon  control 
that  emits  or  has  the  potential-to-«mit 
considering  controls,  in  the  aggregate  10  tons 
per  year  (tpy)  or  more  of  any  HAP  or  25  tpy 
or  more  of  any  combination  of  HAP. 

An  area  source  is  defined  as  a  stationary 
source  that  is  not  a  major  source. 

For  major  sources,  the  statute  requires 
the  EPA  to  establish  standards  to  reflect 
the  maximum  degree  of  reduction  in 
HAP  emissions  through  application  of 
maximum  achievable  control 
technology  (MACT).  Further,  the  EPA 
must  establish  standards  that  are  no  less 
stringent  than  the  level  of  control 
defined  under  section  112(d)(3)  of  the 
Act.  often  referred  to  as  the  MACT  floor. 
The  proposed  standards  for  major 
sources  in  the  oil  and  nattual  gas 
production  and  natural  gas  transmission 
and  storage  source  categories  are  based 
on  the  K4ACT  floor  for  these  source 
categories. 

In  developing  standards  for  area 
sources  of  HAP  emissions,  the  EPA  has 
discretion  to  establish  standards  based 
on  (1)  MACT,  (2)  generally  available 
control  technology  (GACT),  or  (3) 
management  practices  that  reduce  the 
emission  of  HAP.  The  proposed 
standards  for  selected  area  source  TEG 
dehydration  units  are  based  on  GACT. 
There  is  no  Statutory  "floor"  level  of 
control  for  GACT. 


Information  on  industry  processes 
and  operations,  HAP  emission  points, 
and  HAP  emission  reduction  techniques 
were  collected  through  section  114 
questionnaires  that  were  distributed  to 
companies  in  the  oil  ^d  natural  gas 
production  and  natum  gas  transmission 
and  storage  source  categories.  The 
companies  provided  information  on 
representative  facilities. 

This  information  was  used,  in  part,  as 
the  technical  basis  in  determining  the 
MACT  level  of  control  for  the  emission 
points  covered  under  the  proposed 
standards.  In  addition  to  information 
collected  in  the  questionnaires,  the  EPA 
considered  information  available  in  the 
general  literature,  as  well  as  information 
submitted  by  industry  on  technical 
issues  subsequent  to  the  questionnaire 
responses. 

C.  Stakeholder  and  Public  Participation 

Numerous  representatives  of  the  oil 
and  natural  gas  industry  and  other 
interested  parties  were  consulted  in  the 
development  of  the  proposed  standards. 
Industry  assisted  in  data  gathering, 
arranging  site  visits,  technical  review, 
and  sharing  of  industry-sponsored  data 
collection  activities.  A  data  base 
comprised  of  all  industry-supplied 
information  was  developed  in  the 
evaluation  of  HAP  emissions  and  air 
emission  controls  for  these  proposed 
standards. 

Estimates  of  HAP  emissions  from 
representative  facilities  in  each  industry 
segment  were  developed  by  the  EPA.  To 
estimate  HAP  emissions  from  glycol 
dehydration  units  in  both  the  oil  and 
natural  gas  production  and  natural  gas 
transmission  and  storage  source 
categories,  the  EPA  utilized  an  emission 
model,  GRI-GLYCalc™  (Version  3.0), 
developed  by  the  Gas  Research  Institute 
(GRI).  Inputs  used  by  the  EPA  for  this 
model  were  primarily  developed  from 
information  supplied  by  industry. 

The  trade  associations  and 
organizations  that  participated  in  the 
development  of  the  proposed  rules  on  a 
regular  basis  include  (1)  the  American 
Petroleum  Institute  (API)  and  (2)  GRI. 
Other  interested  parties  that 
participated  in  the  development  of  the 
proposed  standards  include  the 
Independent  Petroleum  Association  of 
America  (IPAA),  the  Audubon  Society, 
the  Interstate  Oil  and  Gas  Compact 
Commission  (lOGCC),  the  American  Gas 
Association  (AGA).  and  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA). 

These  interested  parties,  in  addition 
to  individual  companies  in  the  oil  and 
natural  gas  industry,  were  offered  the 
opportimity  to  provide  technical  review 
and  comment  during  the  development 


of  the  proposed  standards.  In  addition, 
interested  parties  provided  technical 
review  and  comment  on  the  preliminary 
draft  BID  and  preliminary  draft 
standards. 

Representatives  f-om  other  EPA 
offices  and  programs  were  included  in 
the  regulatory  development  process. 
These  representatives'  responsibilities 
included  review  and  internal 
concurrence  with  the  proposed 
standards.  Therefore,  the  EPA  believes  . 
that  the  impact  of  these  proposed 
regulations  to  other  EPA  offices  and 
programs  has  been  adequately 
considered  during  the  development  of 
these  regulations. 

This  notice  also  soHcits  comment  on 
the  proposed  standards  and  offera  a 
chance  for  a  public  hearing  on  the 
proposals  in  order  to  provide  interested 
persons  the  opporttinity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards. 

n.  Source  Category  Descriptioiu 

A.  Source  Category  List 

Oil  and  natural  gas  production  was 
included  on  the  EPA's  initial  list  of 
categories  of  major  sources  of  HAP 
emissions  established  tmder  section 
112(c)(1)  of  the  Act.  This  list  was 
published  on  July  16, 1992  (57  FR 
31576). 

The  EPA  included  natural  gas 
transmission  and  storage  in  the 
proposed  initial  listing  of  source 
categories  that  was  published  in  1991. 
llie  EPA's  preliminary  analysis  that  led 
to  natural  gas  transmission  and  storage 
being  listed  as  a  soiuce  category  was 
based  on  the  estimated  emissicMis  of  the 
HAP  ethylidene  dichloride  (1.1- 
dichloroethane).  Comments  received  on 
the  proposed  initial  list  indicated  that 
these  estimates  were  not  qpcurate. 

Based  on  its  review  of  comments  for 
the  final  initial  list,  the  EPA  decided 
that  it  did  not  have  sufficient  available 
information  that  supported  that  this 
source  category  could  contain  a  major 
source  of  HAP.  Thus,  the  natiual  gas 
transmission  and  storage  source 
category  was  not  included  as  a  distinct 
source  category  in  the  final  initial  list  of 
source  categories  of  major  sources  of 
HAP. 

In  the  development  of  the  proposed 
standards  for  the  oil  and  natural  gas 
production  source  category,  information 
was  obtained  on  glycol  dehydration  unit 
BTEX  emissions  thiat  are  representative 
of  both  oil  and  natural  gas  production 
facilities  and  natural  gas  transmission 
and  storage  facilities.  The  information 
obtained  indicates  that  natural  gas 
transmission  and  storage  facilities  have 


the  potential  to  be  major  HAP  sources. 
In  addition,  industry  has  stated  to  the 
EPA  that  there  are  major  source  TEG 
dehydration  units  in  the  natiual  gas . 
transmission  and  storage  soiuce 
category.  Therefore,  the  EPA  is 
amending  the  source  category  list  to  add 
the  natural  gas  transmission  and  storage 
source  category  as  a  major  source 
category  and.  with  this  notice,  is 
proposing*a  regtilation  that  would  apply 
to  major  sources  in  this  source  category. 

The  EPA  has  made  a  determination 
that  there  are  area  sources  in  the  oil  and 
natiual  gas  production  source  category 
that  present  a  threat  of  adverse  effects  to 
htunan  health  and  the  environment. 
Baaed  on  this  detentiination,  referred  to 
as  an  "area  soiut:e  finding,"  the  EPA  is 
amending  the  source  category  list  to  add 
oil  and  natural  gas  production  to  the  list 
of  area  source  categories  established 
under  section  112(cMl)  of  the  Act.  The 
area  source  finding  supporting  this 
listing  is  disctissed  in  section  V  of  this 
preamble. 

Glycol  dehydration  units  located  at 
natvual  gas  transmission  and  storage 
Cacilities  have  similar  HAP  emissions 
and  emission  potential  to  those  located 
at  oil  and  natural  gas  production 
Cacilities.  The  EPA  is  currentiy 
evaluating  whether  TEG  dehydration 
units  located  at  natural  gas  transmission 
and  storage  frunlities  that  are  area 
sources  constitute  an  unacceptable  risk 
to  public  health  or  the  environment  and 
should  be  listed  and  regulated  as  an  area 
source.  The  EPA  is  soliciting 
information  and  comment  in  this  notice 
regarding  the  location  and  HAP 
emiasicxis  from  area  source  TEG 
driiydration  units  in  the  natural  gas 
transmission  and  storage  source 
category  (see  sections  V  and  X  for 
further  discussion). 

The  doamientation  supporting  the 
listing  of  oil  and  natiual  gas  production 
as  a  source  category  ("Dociunentation 
for  Developing  the  Initial  Source 
Category  List,"  EPA-450/3-91-030,  July 
1992)  describes  the  source  category  as 
including 

*  *  *  the  processing  and  upgrading  of  crude 
oil  prior  to  entering  the  petroleum  refining 
process  and  natural  gas  prior  to  entering  the 
transmission  line. 

During  the  development  of  the  proposed 
mles,  industry  requested  that  HAP 
emissions  associated  with  distribution 
of  hydrocarbon  liquids  after  the  point  of 
custody  transfer  be  addressed  within  the 
scope  of  the  organic  liquids  distribution 
(non-gasoline)  source  category  and  not 
the  oil  and  natural  gas  production 
source  category.  Custody  transfer,  as 
defined  in  a  previous  rule,  means 
transfer,  after  processing  and/or 


treatment  in  the  producing  operations, 
bom  storage  vessels  or  automatic 
transfer  facilities  to  pipelines  or  any 
other  forms  of  transportation.  Industry 
representatives  commented  that  there 
are  differences  in  the  HAP  emission 
potential  from  facilities  involved  ia  the 
distribution  of  petroleum  liquids  after 
the  point  of  custody  transfer  relative  to 
other  processes  and  operations  in  the  oil 
and  natural  gas  production  source 
catejgo^^^ 

The  EPA,  after  evaluation  of  industry 
comments,  is  proposing  that  HAP 
emissions  associated  vnth  the 
distribution  of  hydrocarbon  liquids  after 
the  point  of  custody  transfer  would  be 
more  appropriately  addressed  as  part  of 
the  oi]ganic  liquids  distribution  (non- 
gasoline)  source  category.  Therefore,  the 
proposed  rule  for  the  oil  and  natural  gas 
production  source  category  would  not 
apply  to  those  facilities  that  distribute 
hydrocarbon  liquids  after  the  point  of 
custody  transfer  (see  proposed 
regulation  for  definition  of  custody 
transfer). 

Facilities  involved  in  the  organic    . 
liquids  distribution  (non-gasoline) 
sector  of  the  petroleum  industry  include 
(but  are  not  limited  to)  gathering 
stations,  trunk-line  stations,  and  station 
storage  vessel  feims.  The  organic  liquids 
distribution  (non-gasoline)  source 
category  is  scheduled  for  regulation 
under  section  112  of  the  Act  by 
November  15,  2000.         ^ 

The  EPA  plans  to  define  the  organic 
liquids  distribution  (non-gasoline) 
source  category  (vrithin  that  rufemaking) 
as  including  those  fedlities  that 
distribute  hydrocarbon  liquids  after  the 
point  of  custody  transfer.  This  will 
eliminate  the  potential  for  overlapping 
regulatory  requirements  between  the  oil 
and  natural  gas  production  and  organic 
liquids  distribution  (non-gasoline) 
source  categories. 

B.  Hazardous  Air  Pollutant  Types 

The  primary  HAP  associated  with  the 
oil  and  natural  gas  production  and 
natural  gas  transmission  and  storage 
soiut:e  categories  include  BTEX  and  n- 
hexane.  In  addition,  available 
information  indicates  that  2,2,4- 
trimethylpentane  (iso-octane). 
formaldehyde,  acetaldehyde, 
naphthalene,  and  ethylene  glycol  may 
be  present  in  certain  process  and 
emission  streams.  Carbon  disulfide 
(CSz),  carbonyl  sulfide  (COS),  and  BTEX 
may  also  be  present  in  the  tail  gas 
streams  from  amine  treating  and  sulfur 
recovery  units. 

C.  Facility  Types 

The  oil  and  natural  gas  production 
and  natural  gas  transmission  and  storage 


source  categories  consist  of  various 
facilities  used  to  recover  and  treat 
products  (hydrocarbon  liquids  and 
gases)  from  production  wells.  These 
source  categories  include  the 
processing,  storage,  and  transport  of 
these  products  to  (1)  the  point  of 
custody  transfer  for  the  oil  and  natiual 
gas  production  source  category  or  (2)  the 
point  of  delivery  to  the  local 
distribution  company  [LDC)  or  final  end 
user  for  the  natural  gas  transmission  and 
storage  source  category.  The  facilities  in 
the  oil  and  natural  gas  production 
source  category  that  the  EPA  is 
proposing  requirements  for  include  (1) 
glycol  dehydration  units,  (2)  condensate 
tank  batteries,  and  (3)  natural  gas 
processing  plants.  The  EPA  is  also 
proposing  requirements  for  glycol 
dehydration  units  located  at  facilities  in 
the  natural  gas  transmission  and  storage 
sourc»  category. 

1.  Glycol  Dehydration  Units 

The  most  widely  used  dehydrati'on 
process  in  these  source  categories  is 
glycol  dehydration.  TEG  dehydration 
units  account  for  the  majority  of  glycol 
dehydration  units,  with  ethylene  glycol 
(EG)  and  diethylene  glycol  (DEG) 
dehydration  units  accounting  for  the 
remaining  population  of  glycol 
dehydration  units.  In  the  dehydration 
process,  natural  gas  is  contacted  with 
glycol  to  remove  water  present  in  the 
natural  gas.  Some  portion  of  the  HAP 
present  in  the  natural  gas  are  also 
removed  by  the  glycol.  The  "rich" 
glycol  is  then  heated  in  a  reboiler  to 
remove  water  vapor  and  other 
contaminants  prior  to  recirculation  in 
the  process.  The  reboiler  vent  of  the 
glycol  dehydration  unit  is  the  primary 
identified  source  of  HAP  emissions  for 
these  source  categories. 

2.  Tank  Batteries 

The  term  "tank  battery"  refers  to  the 
collection  of  process  equipment  used  to 
separate,  upgrade,  store,  and  transfer 
extracted  petroleum  products  and 
separated  streams.  These  fedlities 
handle  crude  oil  and  condensate  up  to 
the  custody  transfer  of  these  products  to 
fecilities  in  the  organic  liquids 
distribution  (non-gasoline)  source 
category.  Separation  and  dehydration  of 
natural  gas  can  also  occur  at  a  tank 
battery.  A  tank  battery  may  serve  an 
individual  production  well  or  a 
collection  of  wells  in  the  field. 

Tank  batteries  can  be  broadly 
classified  as  black  oil  tank  batteries  or 
condensate  tank  batteries.  Black  oil 
means  hydrocarbon  (petroleum)  liquid 
with  a  gas-to-oil  ratio  (GOR)  less  tbuui  50 
cubic  meters  (m^)  (1,750  cubic  feet  (ft')) 
per  barrel  and  an  API  gravity  less  than 
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40  degrees  (*).  Condensate  means 
hydrocarbon  liquid  that  condenses 
because  of  changes  in  temperature, 
pressure,  or  both,  and  remains  liquid  at 
standard  conditions.  The  ma)ority  of 
tank  batteries,  approximately  85 
percent,  are  black  oil  tank  batteries  and 
the  remainder  are  condensate  tank 
batteries. 

The  primary  identiRed  HAP  emission 
points  at  tank  batteries  include  (I) 
process  vents  associated  with  glycol 
dehydration  units  and  (2)  tanks  and 
vessels  storing  volatile  oils,  condensate, 
and  other  similar  hydrocarbon  liquids 
that  have  a  flash  emission  potential. 
Condensate  tank  batteries  typically 
incorporate  a  glycol  dehydration  unit  in 
the  process  system. 

Tne  EPA  proposes  to  exempt  from  the 
oil  and  natural  gas  production  NESHAP 
those  facilities  that  handle  black  oil 
exclusively.  This  exemption  is  based  on 
the  EPA's  proposed  interpretation  of 
associated  equipment  in  section 
112(n)(4)  of  the  Act.  The  EPA  is 
proposing  that  associated  equipment  be 
defined  as  all  equipment  associated 
with  a  production  well  up  to  the  {>oint 
of  custody  transfer,  except  that  glycol 
dehydration  units  and  storage  vessels 
with  flash  emissions  would  not  be 
associated  equipment.  The  EPA  believes 
that  this  proposed  deHnition  will 
provide  the  relief  that  Congress 
intended  in  section  112(n)(4)  for  the 
numerous,  widely  dispersed,  small 
emission  points  in  the  oil  and  natural 
gas  production  source  category  (such  as 
black  oil  tank  batteries)  while 
preserving  the  EPA's  ability  to  require 
appropriate  MACT  or  GACT  controls  for 
the  most  significant  identified  HAP 
emission  points  in  this  source  category 
(see  section  VII  of  this  preamble  for  a 
detailed  discussion  of  associated 
equipment). 

3.  Natural  Gas  Processing  Plants 

A  natural  gas  processing  plant 
conditions  natural  gas  by  separating 
natural  gas  liquids  (NGLs)  from  field 
natural  gas  and.  in  addition,  may 
fractionate  the  NGLs  into  separate 
components  such  as  ethane,  propane, 
butane,  and  natural  gasoline.  Natural 
gas  processing  may  also  include  amine 
treating  and  sulfur  recovery  units  onsite 
to  treat  natural  ^as  streams. 

The  primary  identified  HAP  emission 
points  at  natural  gas  processing  plants 
include  (1)  the  glycol  dehydration  unit 
reboiler  vent,  (2)  storage  tanks, 
particularly  those  tanks  that  handle 
volatile  oils  and  condensates  that  may 
be  significant  contributors  to  overall 
HAP  emissions  due  to  flash  emissions, 
and  (3)  equipment  leaks  from  those 
com|}onents  handling  hydrocarbon 


streams  that  contain  HAP  constituents. 
Other  potential  HAP  emission  point 
process  vents  are  the  tail  gas  stream 
from  amine  treating  processes  and 
sulfur  recovery  units.  Limited 
information  has  been  identified  on  the 
potential  for  HAP  emissions  from  these 
operations.  Recent  research  published 
by  GRl  indicates  that  these  emission 
points  have  the  potential  to  be 
significant  sources  of  HAP  emissions. 
Comment  is  requested  on  potential  HAP 
emissions  and  emission  rates  £rom  these 
of>erations  and  potential  applicable  air 
emission  controls. 

4.  Natural  Gas  Transmission  and  Storage 
Facilities 

The  natural  gas  transmission  and 
storage  source  category  consists  of 
transmission  pipelines  used  for  the  long 
distance  transport  of  natural  gas  and 
underground  natural  gas  storage 
facilities.  These  facilities  typically 
extend  from  the  natural  gas  processing 
plant  to  the  local  distribution  company 
that  delivers  natural  gas  to  the  final  eild 
user.  In  cases  where  there  is  no 

{>rocessing,  these  facilities  may  be 
ocated  anywhere  from  the  well  to  the 
final  end  user. 

SpeciRc  equipment  used  in  natural 
gas  transmission  includes  the  land, 
mains,  valves,  metere,  boosters, 
regulators,  storage  vessels,  dehydrators, 
compressors,  and  their  driving  units  and 
appurtenances^nd  equipment  used  for 
transporting  gas  from  a  production 
plant.  deUvery  point  of  purchased  gas, 
gathering  system,  storage  area,  or  other 
wholesale  source  of  gas  to  one  or  more 
distribution  area(s). 

Underground  natural  gas  storage 
facilities  are  subsurface  facilities  that 
store  natural  gas  that  has  been 
transferred  from  its  original  location  for 
the  primary  purpose  of  load  balancing. 
Load  balancing  is  the  process  of 
equalizing  the  receipt  and  delivery  of 
natural  gas  (i.e.,  utilized  for  stockpiling 
natural  gas  for  periods  of  high  demand, 
in  particular,  the  winter  heating  season). 
Processes  and  operations  that  may  be 
located  at  an  underground  storage 
facility  include,  but  are  not  limited  to, 
compression  and  dehydration. 

The  primary  identined  HAP  emission 
point  at  natural  gas  transmission  and 
storage  facilities  is  the  glycol 
dehydration  unit  reboiler  vent. 

5.  Facility  Populations 

There  are  a  large  number  of  glycol 
dehydration  units  and  tank  batteries  in 
the  United  States.  The  estimated 
population  of  glycol  dehydration  units 
presented  in  various  industry  studies 
range  from  under  20.000  to  over  45.000 
glycol  dehydration  units. 


For  the  purpose  of  estimating 
nationwide  impacts  of  this  proposed 
NESHAP,  the  EPA  selected  40.000  as 
the  estimated  total  domestic  population 
of  all  types  of  dehydration  units.  Of  this 
total,  an  estimated  38,000  are  glycol 
dehydration  units  and  2,000  are  solid 
desiccant  dehydration  units. 

Based  on  typical  tank  battery 
configurations  and  two  studies 
conducted  for  the  API,  the  EPA 
estimates  that  there  are  approximately 
94,000  tank  batteries.  Of  this  total,  the 
EPA  estimates  that  there  are  81,000 
black  oil  tank  batteries  and  13,000 
condensate  tank  batteries. 

In  1996.  according  to  the  Oil  and  Gas 
Journal,  there  were  approximately  7(X) 
natural  gas  processing  plants. 

The  natural  gas  transmission  and 
storage  source  category  includes  over 
480.000  kilometere  (300.000  miles)  of 
high-pressiue  transmission  pipelines 
and  over  300  underground  storage 
facilities.  A  recent  GRI  report  estimates 
that  there  are  1.900  compressor  stations 
located  along  transmission  pipelines. 

The  EPA  estimates  that  approximately 
440  existing  facilities  would  be  afiiected 
by  the  proposed  requirements  of  the 
production  NESHAP  for  major  sources. 
In  addition,  the  EPA  estimates  that  out 
of  an  estimated  37,000  glycol 
dehydration  units  at  area  sources  of 
HAP.  520  existing  TEG  dehydration 
units  would  be  afiiected  by  the  proposed 
standards  for  area  sources  because  they 
meet  or  exceed  the  throughput  and 
benzene  emission  action  levels  and  are 
also  located  in  counties  designated  as 
urban  (see  section  III  of  this  preamble 
for  a  disoission  of  area  source  action 
levels). 

The  EPA  estimates  that  about  5 
existing  facilities  would  be  affected  by 
the  proposed  requirements  of  the 
natural  gas  transmission  and  storage 
NESHAP  for  major  sources. 

m.  Summary  of  Propoaad  Standards 

A.  Proposed  Standards  for  Oil  and 
Natural  Gas  Production  for  Major  and 
Area  Sources 

The  proposed  action  would  amend 
title  40.  chapter  I.  part  63  of  the  Code 
of  Federal  Risgulations  (CFR)  by  adding 
a  new  subpart  HH — National  Eimission 
Standards  for  Hazardous  Air  Pollutants 
from  Oil  and  Natural  Gas  Production 
Facilities.  The  proposed  standards 
would  apply  to  owners  and  operators  of 
facilities  tiiat  process,  upgrade,  or  store 
(1)  hydrocarbon  liquids  (with  the 
exception  of  those  facilities  that  handle 
black  oil  exclusively)  to  the  point  of 
custody  transfer  and  (2)  natural  gas  from 
the  well  up  to  and  including  the  natural 
gas  processing  plant.  Standards  are 


proposed  that  would  limit  HAP 
emissions  from  the  following  emission 
points  at  fiadlities  that  are  major  sources 
of  HAP  (1)  process  vents  on  glycol 
dehydration  units.  (2)  storage  vessels 
with  flash  emissions,  and  (3)  equipment 
leaks  at  natural  gas  processing  plants.  In 
addition,  standards  are  propKtsed  that 
would  limit  HAP  emissions  from 
selected  area  source  TEG  dehydration 
units. 

.  As  required  by  the  Clean  Air  Act,  the 
determination  of  a  facility's  potential-to- 
enjit  HAP  and,  therefore,  its  status  as  a 
major  or  area  source,  is  based  on  the 
total  of  all  HAP  emissions  from  all 
activities  at  a  facility,  except  that 
emissions  from  oil  or  gas  exploration  or 
production  wells  (and  their  associated 
equipment)  and  emissions  from  pipeline 
compressor  or  pump  stations  may  not  be 
combined.  A  definition  of  associated 
equipment  is  proposed  in  the  proposed 
rulemaking.  Further  discussion  of  the 
definition  of  associated  equipment  is 
presented  in  section  Vn(A)  of  this 
preamble. 

1.  General  Standards 

The  proposed  standards  for  oil  and 
natural  gas  production  facilities  would 
require  that  the  owner  or  operator  of  a 
major  source  of  HAP  reduce  HAP 
emissions  from  glycol  dehydration  units 
and  storage  vesseb  through  the 
application  of  air  emission  control 
equipment  or  pollution  prevention 
measures.  In  addition,  the  owner  or 
operator  of  a  natural  gas  processing 
plant  that  is  a  major  source  would  be 
required  to  reduce  HAP  emissions  from 
equipment  leaks  by  establishing  a  leak 
detection  and  repair  (LOAR)  program. 

The  owner  or  operator  of  selected  area 
source  TEG  dehydration  units  that  meet 
the  criteria  in  the  proposed  standards 
would  be  required  to  reduce  HAP 
emissions  from  those  TEG  dehydration 
units. 


Owners  and  op>erators  of  facilities  that 
process  and  store  blade  oil  exclusively 
would  not  be  subject  to  the  proposed 
standards.  Black  oH  is  defined  in  the 
proposed  oil  and  natural  gas  production 
NESHAP  as  a  hydrocarbrai  liquid  with 
(1)  a  GOR  less  tiian  50  m?  (1,750  ft^)  per 
barrel  and  (2)  an  API  gravity  less  than 
40". 

2.  Glycol  Dehydration  Unit  Provisions 

The  proposed  standards  would 
require  that  all  process  vents  at  glycol 
dehydration  units  that  are  located  at 
major  HAP  sources  be  controlled  unless 
(1)  the  actual  flowrate  of  natxual  gas  to 
the  glycol  dehydration  imit  is  less  than 
85  thousand  cubic  meters  per  day  (m?/ 
day)  (3.0  million  standard  cubic  feet  per 
day  (MMSCF/D).  on  an  annual  average 
basis,  or  (2)  if  benzene  emissions  from 
the  major  source  glycol  dehydration 
unit  are  less  than  0.9  Mg/yr  (1  tpy). 

HAP  emissions  from  process  vents  at 
certain  area  source  TEG  dehydration 
units  would  be  required  to  be  controlled 
unless  (1)  the  actual  flowrate  of  natural 
gas  to  the  glycol  dehydration  unit  is  less 
than  85  thousand  mVday  (3.0  MMSCF/ 
D),  on  an  annual  average  basis,  or  (2)  if 
benzene  emissicms  from  the  area  source 
glycol  dehydration  imit  are  less  than  0.9 
K^yr  (1  tpy).  The  proposed 
requirements  are  the  same  for  existing 
and  new  (l)  major  source  glycol 
dehydration  units  and  (2)  selected  area 
source  TEG  dehydration  units  that  meet 
the  spedfied  criteria. 

In  Its  analysis  of  available  data,  the 
EPA  could  not  determine  any  level  of 
emission  control  for  those  glycol 
dehydration  units  with  low  annual 
natiual  gas  throughputs  (less  than  85 
thousand  mVday  (3.0  MMSCF/D).  on  an 
annual  average  basis,  o^  a  low  benzene 
emission  rate  (less  than  0.9  Mg/yr  (1 
tpy)).  Thus,  the  EPA  is  proposing  the 
annual  throughput  and  benzene 
emission  rate  cutoffs  for  major  sources 
In  addition,  the  EPA's  analysis 


indicated  that  control  of  HAP  emissions 
below  these  cutoff  levels  was  not  cost- 
efiiective  for  area  source  glycol 
dehydration  units. 

The  EPA  is  proposing  an  additional 
applicability  criteria  for  area  source  TEG 
dehydration  units.  The  additional 
proposed  criteria  would  limit  air 
emission  controls  to  those  selected  area 
source  TEG  dehydration  units  located  in 
counties  classified  as  urban  areas. 

Since  the  Act  does  not  provide  a 
definition  of  urban  area,  the  EPA  used 
the  U.S.  Department  of  Commerce's 
Bureau  of  the  Census  statistical  data  to 
dassify  every  county  in  the  U.S.  into 
one  of  three  classifications  (1)  Uiban-1 
counties,  (2)  Urban-2  counties,  or  (3) 
Rural  counties.  Urban-1  counties  consist 
of  counties  with  metropolitan  statistical 
areas  (MSA)  with  a  population  greater 
thai  250.000.  Urban-2  counties  are 
defined  as  all  other  counties  designated 
urban  by  the  Bureau  of  Census  (areas 
which  comprise  one  or  more  central 
places  and  the  adjacent  densely  settled 
surrounding  fringe  that  together  have  a 
minimum  of  50.000  fiersons).  The  urban 
fiinge  consists  of  contiguous  territory 
having  a  density  of  at  least  1,000 
persons  per  square  mile.  Rural  coiuities 
are  those  counties  not  designated  as 
urban  by  the  Bureau  of  the  Census  (see 
docket  item  A-94-04, 11-1-9). 

Figure  1  shows  the  methodology  for 
assigning  coimties  to  each  of  the  three 
classifications.  As  seen  in  this  diagram, 
if  any  part  of  a  county  contains  an 
Urban-1  area  then  the  entire  county  is 
classified  as  an  Urban-1  area.  For  all 
remaining  counties,  if  greater  than  50 
percent  of  the  population  is  classified  as 
urban,  then  that  county  is  classified  as 
an  Uifoan-2  area.  Counties  not 
designated  as  Urban-1  or  Urban-2  by  the 
above  method  are  classified  as  Rural 
areas. 
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Is  Any  Part 
of  County 
inaMSA? 


No 


No 


Is  50%  of  County 
Population  DeslgnatBd 
Ufbanbythe 
Census  Bireau? 


Yes 


Classify 
County  as 
l>teiv2 


No 


Fignn  1.  UibnAtnnl  Cooiitj  CtrnmUktHkm  Methodology 


Thus,  only  those  area  source  TEG 
dehydration  units  that  (1)  meet  or 
exceed  the  actual  natural  gas  throughput 
applicability  critem,  (2)  meet  or  exceed 
the  benzene  emission  rate  applicability 
criteria,  and  (3)  are  located  in  a  county 
classiHed  as  either  Urban-1  or  Urban-2 
would  be  required  to  apply  air  emission 
controls  on  all  process  vents  at  those 
imits. 

The  EPA  also  evaluated  a  risk-based 
distance  applicability  threshold 
criterion  as  an  alternative  to  the  urban 
area  applicability  criteria.  This  method 
(subsequently  referred  to  as  the  "risk- 
distance"  method)  would  target  those 
area  source  TEG  dehydration  units  for 
regulation  that  present  a  potential 
health  risk  to  exposed  populations. 
Under  the  risk-distance  method,  each 
area  source  TEG  dehydration  unit  that 
may  be  subject  to  control,  based  on 
actual  natural  gas  throughput  and 
benzene  emission  rate,  would  have  the 
option  of  conducting  a  site-specific  risk 
assessment.  If  this  site-specinc  risk 
assessment  resulted  in  a  maximum 
incremental  lifetime  cancer  risk  above 
some  threshold  level,  then  the  source 
would  be  required  to  install  controls 
necessary  to  reduce  that  risk  to  an 
acceptable  level. 

After  its  evaluation  of  applicability 
alternatives,  the  EPA  rejected  the  risk- 
distance  method.  The  risk  based 
approach  would  focus  solely  on  the 
protection  of  the  most  exposed 
individual  rather  than  the  general 
population.  In  addition,  the  EPA 
believes  that  the  use  of  the  urban  area 
as  an  applicability  criteria  provides  ease 
of  implementation.  This  approach  (1) 
limits  the  group  of  afiiected  sources  to  a 
well  defined  urban  area  group,  (2) 
minimizes  the  non-productive  burden 
by  exempting  the  non-urban  area  group 
of  owners-operators  and  regulatory 
agencies  firom  compliance  assessments, 
and  (3)  provides  a  straightforward 
approaoi  to  compliance.  Area  sources 
will  not  need  to  perform  analyses  to 
determine  if  they  are  affected  by  the  rule 
if  they  screen  out  based  on  the  urban 
area  criteria.  Only  those  owner- 
operators  of  area  source  TEG 
dehydration  units  in  urban  areas  would 
need  to  evaluate  the  need  for  control 
devices.  By  contrast,  tmder  the  risk 
distance  approach,  all  owner-o{)erators 
would  need  to  do  an  analysis.  The  EPA 
is  requesting  comment,  along  with 
supporting  documentation,  on  the  use  of 
a  risk-distance  criteria  for  regulation  of 
area  source  TEG  dehydration  units  as  em 
alternative  to  the  urban  area  criteria  (see 
section  X  of  this  preamble). 

Glycol  dehydration  units  that  are 
required  to  use  air  emission  controls 
would  be  required  to  connect  each 


process  vent  on  the  glycol  dehydration 
unit  to  an  air  emission  control  system 
that  reduces  HAP  emissions  by  95 
percent  or  greater  (or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume  (ppmv)  for  combustion  devices). 
Pollution  prevention  measiues,  such  as 
process  modifications  that  reduce  the 
amount  of  HAP  emissions  generated, 
would  be  allowed  as  an  alternative, 
provided  they  achieve  a  HAP  emission 
reduction,  fiom  uncontrolled  levels,  of 
95  percent  or  greater. 

3.  Storage  Vessel  Provisions 

Standards  are  proposed  for  existing 
and  new  storage  vessels  containing 
hydrocarbon  liquids  (other  than  black 
oil)  that  are  located  at  major  HAP 
sources.  The  types  of  storage  vessels 
that  would  be  regulated  are  those  with 
the  potential  for  flash  emissions  and 
that  have  an  actual  throughput  of 
hydrocarbon  liquids  equal  to  or  greater 
than  500  barrels  per  day  (BPD). 

Flash  emissions  from  storage  occxir 
when  a  hydrocarbon  liquid  with  a  high 
vapor  pressure  flows  from  a  prelsurized 
vessel  into  a  vessel  with  a  lower 
pressure.  Flash  emissions  typically 
occur  when  a  hydrocarbon  Uquid,  such 
as  condensate,  is  transferred  from  a 
production  separator  to  a  storage  vessel. 
The  proposed  standards  for  storage 
vessels  with  the  potential  for  flash 
emissions  would  require  that  a  storage 
vessel  be  equipped  with  an  air  emission 
control  system  if  the  hydrocarbon  liquid 
in  the  storage  vessel  has  a  GOR  equal  to 
or  greater  than  50  m  '  (1.750  ft  ')  per 
barrel  or  an  API  gravity  equal  to  or 
greater  than  40°  (i.e.,  the  storage  vessel 
has  a  potential  for  flash  emission 
losses).  In  addition,  the  storage  vessel 
must  have  an  actual  throughput  of 
hydrocarbon  liquids  equal  to  or  greater 
than  500  BPD. 

A  storage  vessel  containing  a 
hydrocarbon  liquid  subject  to  control 
under  the  proposed  standards  would 
have  to  be  equipped  with  a  cover  vented 
through  a  closed-vent  system  to  a 
control  device  that  recovers  or  destroys 
HAP  emissions  with  an  efficiency  of  95 
percent  or  greater  (or  to  an  outlet 
concentration  of  20  ppmv  for 
combustion  devices).  The  EPA  has 
included  the  20  ppmv  cutoff  for  cases 
where  the  HAP  emission  concentration 
is  already  low.  and  meeting  a  95  percent 
reduction  in  emissions  cannot  be 
achieved. 

A  pressurized  storage  vessel  that  is 
designed  to  operate  as  a  closed  system 
would  be  considered  in  compliance 
with  the  proposed  reqmrements  for 
storage  vessels.  External  and  internal 
floating  roofs  that  meet  certain  design 
criteria  would  also  be  allowed. 


4.  Standards  for  Equipment  Leaks 

The  proposed  rule  requires  owners 
and  operators  of  natural  gas  processing 
plants  that  are  major  HAP  sources  to 
control  HAP  emissions  from  leaks  from 
each  piece  of  equipment  that  contains  or 
contacts  a  liquid  or  gas  that  has  a  total 
HAP  concentration  equal  to  or  greater 
than  10  percent  by  weight.  The 
proposed  equipment  leak  standards 
would  not  apply  to  equipment  that 
operates  less  than  300  hours  per  year. 

For  equipment  subject  to  these 
standards  at  either  an  existing  or  new 
source,  the  owner  or  operator  is 
required  to  implement  a  UDAR  program 
and  p>erform  equipment  modifications, 
where  necessary.  Pumps  in  light  Hquid 
service,  valves  in  gas/vapor  and  light 
liquid  service,  and  pressure  relief 
devices  in  gas/vapor  service  within  a 
process  unit  that  is  located  on  the 
Alaskan  North  Slope  would  be  exempt 
from  some  of  the  routine  LDAR 
monitoring  requirements. 

5.  Air  Emission  Control  Equipment 
Requirements 

Specific  (>erformance  and  operating 
requirements  are  proposed  for  each 
control  device  installed  by  the  owner  or 
operator.  Closed-vent  systems  would  be 
required  to  operate  with  no  detectable 
emissions.  Any  type  of  control  device 
would  be  allowed  that  reduces  the  mass 
content  of  either  total  organic 
compounds  (less  methane  and  ethane) 
or  total  HAP  in  the  gases  vented  to  the 
device  by  95  percent  by  weight  or 
greater  (or  to  an  outlet  concentration  of 
20  ppmv  for  combustion  devices). 

Certain  specifications  for  covers  apply 
based  on  the  type  of  cover  and  where 
the  cover  is  installed.  Requirements  are 
specified  for  vapor  leak-tight  covers, 
and  external  and  internal  floating  roofs 
installed  on  storage  vessels. 

6.  Test  Methods  and  Procedures 

An  owner  or  operator  must  be  able  to 
demonstrate  that  exemption  from 
control  criteria  are  met  when  controls 
are  not  applied.  For  example,  owners  or 
operators  of  glycol  dehydration  units 
that  do  not  install  air  emission  controls 
because  the  benzene  emission  rate  from 
the  unit  is  less  than  0.9  Mg/yr  (1  tpy) 
must  be  able  to  demonstrate  that  the 
benzene  emission  rate  from  the  unit  is 
less  than  0.9  Mg/yr  (1  tpy).  In  general, 
the  selected  exemption  criteria 
minimize  the  demonstration  burden  on 
owners  and  operators. 

Procedures  for  demonstrating  the 
HAP  emission  reduction  efficiency  of 
control  devices  and  HAP  concentration 
would  be  consistent  with  procedures 
estabUshed  in  previously  promulgated 
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NESHAP  that  apply  to  emission  sources 
similar  to  those  addressed  in  the 
proposed  standards.  Engineering 
calculations,  modeling  (using  EPA- 
approved  models),  and  previous  test 
results  will  generally  be  acceptable 
means  of  demonstrating  compliance, 
except  where  such  means  are  not 
conclusive.  Test  procedures  are 
speciHed  in  the  proposed  rule  for  use 
when  testing  is  required  to  demonstrate 
compliance. 

An  alternative  test  procedure  is 
provided  to  demonstrate  control 
efficiency  for  when  a  condenser  is  used 
for  controlling  emissions  from  aglycol 
dehydration  unit  reboiler  vent.  The 
inclusion  of  the  alternative  test 
procedure  is  appropriate  in  this 
standard  because  of  difRculties 
associated  with  testing  the  inlet  to  a 
condenser  in  this  application. 

Procedures  and  test  methods  are  also 
specified  for  detection  of  equipment 
leaks. 

7.  Monitoring  and  Inspection 
Requirements 

The  proposed  standards  would 
require  that  the  owner  or  operator 
periodically  inspect  and  monitor  air 
emission  control  equipment.  Visual 
inspections  and  leak  detection 
monitoring  is  required  for  certain  types 
of  covers  to  ensure  gaskets  and  seals  are 
in  good  condition  and  for  closed-vent 
systems  to  ensure  all  fittings  remain 
leak-tight. 

An  owner  or  operator  would  also  be 
required  to  visually  inspect  and  test 
covers  and  closed-vent  systems  to 
determine  and  ensure  that  they  operate 
with  no  detectable  emissions. 

The  proposed  standards  would  also    - 
require  semi-annual  inspection  and  leak 
detection  monitoring  of  covers  and 
annual  inspection  and  leak  detection 
monitoring  of  closed-vent  systems. 

The  proposed  standards  would 
require  continuous  monitoring  of 
control  device  operation  through  the  use 
of  automated  instrumentation.  The 
automated  instrumentation  would  be 
used  to  measure  and  record  control 
device  operating  parameters  indicating 
continuous  compliance  with  the 
standards. 

8.  Recordkeeping  and  Reporting 
Requirements 

The  recordkeeping  and  reporting 
requirements  associated  with  the 
proposed  standards  would  primarily  be 
those  specified  in  the  part  63  General 
Provisions  (40  CFR  part  63.  subpart  A). 
Major  sources  would  be  subject  to  all  of 
the  requirements  of  the  General 
Provisions  with  the  exception  that  (1) 
owners  or  operators  would  be  allowed 


up  to  one  year  h'om  the  eH^ective  date  of 
the  standards  to  submit  the  initial 
notification  described  in  §63.9. 
paragraph  (b)  of  subpart  A  and  (2) 
owners  or  operators  are  allowed  to 
submit  (a)  excess  emissions  and 
continuous  monitoring  system  (CMS) 
performance  reports  and  (b)  startup, 
shutdown,  and  malfunction  reports 
semi-annually  instead  of  quarterly.  The 
EPA  selected  these  specific  exceptions 
due  to  the  large  number  of  facilities  that 
would  need  to  submit  notifications  or 
reports  related  to  the  proposed 
NESHAP.  The  EPA  believes  that  these 
exceptions  will  not  adversely  affect  the 
implementation  of  the  proposed 
regulation  or  reduce  its  impact  on  HAP 
emissions. 

Area  sources  would  be  subject  to  all 
of  the  requirements  of  the  General 
Provisions  with  the  exception  that  (1) 
owners  or  operators  of  existing  area 
sources  would  be  allowed  up  to  one 
year  from  the  effective  date  of  the 
standards  to  submit  the  initial 
notification  required  by  the  General 
Provisions,  (2)  an  owner  or  operator  of 
an  area  source  would  not  be  required  to 
develop  and  maintain  a  startup, 
shutdown,  and  malfunction  plan  and 
would  only  need  to  submit  reports  of 
malfunctions  when  they  are  not 
corrected  within  a  specified  time 
period,  and  (3)  excess  emissions  and 
continuous  monitoring  reporting  would 
be  done  annually,  rather  than  as 
required  by  the  General  Provisions. 

B.  Proposed  Standards  for  Natural  Gas 
Transmission  and  Storage  for  Major 
Sources 

The  proposed  standards  would  amend 
title  40,  chapter  I.  part  63  CFR  by  adding 
a  new  subpart  HHH — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Natural  Gas  Transmission  and 
Storage  Facilities.  The  standards  would 
apply  to  owners  and  operators  of 
facilities  that  process,  upgrade, 
transport  or  store  natural  gas  prior  to 
delivery  to  a  LDC  or  a  final  end  user, 

1.  General  Standards 

The  proposed  rule  would  require  that 
process  vents  on  glycol  dehydration 
units  that  are  located  at  major  HAP 
sources  be  controlled  unless  (1)  the 
actual  flowrate  of  natural  gas  to  the 
glycol  dehydration  unit  is  less  than  85 
thousand  mVday  (3.0  MMSCF/D).  on  an 
aimual  average  basis,  or  (2)  if  benzene 
emissions  from  the  major  source  glycol 
dehydration  unit  are  less  than  0.9  Mg/  . 
yr  (1  tpy).  The  proposed  requirements 
are  the  same  for  existing  and  new  glycol 
dehydration  units. 

Glycol  dehydration  units  that  are 
required  to  use  air  emission  controls 


would  be  required  to  connect  each 
process  vent  on  the  glycol  dehydration 
unit  to  an  air  emission  control  system 
that  reduces  HAP  emissions  by  95 
percent  or  more  or  to  an  outlet 
concentration  of  20  ppmv  for 
combustion  devices.  As  with  the 
proposed  standards  for  the  oil  and 
natural  gas  production  NESHAP, 
pollution  prevention  measures,  such  as 
process  modifications  that  reduce  the 
amount  of  HAP  emissions  generated, 
would  be  allowed  as  an  alternative 
provided  they  achieve  a  HAP  emission 
reduction  of  95  percent  or  greater  or  to 
an  outlet  concentration  of  20  ppmv  for 
combustion  devices. 

The  EPA  had  insuflicient  information 
available  to  determine  whether  (1) 
significant  HAP-emitting  storage  vessels 
warranting  control  are  located  at  natural 
gas  transmission  and  storage  facilities  or 
(2)  whether  the  same  storage  vessel 
regulatory  controls  being  proposed  for 
the  oil  and  natural  gas  production 
source  category  should  be  applied  to  the 
natural  gas  transmission  and  storage 
source  category.  Therefore,  the  EPA  is 
soliciting  comment  in  this  proposal  (see 
section  X)  on  whether  the  storage 
vessels  being  proposed  for  control  under 
the  oil  and  natural  gas  production 
regulation  are  similar  to  those  that  exist 
at  natural  gas  transmission  and  storage 
facilities.  The  EPA  is  specifically 
requesting  information  on  (1)  the  type(s) 
of  storage  vessels  at  natural  gas 
transmission  and  storage  facilities  and 
(2)  whether  the  existing  control  level  of 
storage  vessels  at  natural  gas 
transmission  and  storage  facilities  is 
similar  to  the  existing  control  level  of 
storage  vessels  at  oil  and  natural  gas 
production  facilities. 

2,  Air  Emission  Control  Equipment 
Requirements 

Specific  performance  and  operating 
requirements  are  proposed  for  each 
control  device  installed  by  the  owner  or 
operator.  Closed-vent  systems  would  be 
required  to  operate  with  no  detectable 
emissions.  Any  type  of  control  device 
would  be  allowed  that  reduces  the  mass 
content  of  either  total  organic 
compounds  (less  methane  and  ethane) 
or  total  HAP  in  the  gases  vented  to  the 
device  by  95  percent  by  weight  or 
greater  (or  to  an  outlet  concentration  of 
20  ppmv  for  combustion  devices), 

3.  Monitoring  and  Inspection 

Requirements 

The  proposed  monitoring  and 
inspection  requirements  are  (1)  periodic 
control  equipment  monitoring,  (2) 
periodic  leak  detection  monitoring  for 
closed-vent  systems  to  ensure  all  fittings 
remain  leak-tight,  (3)  semi-annual 


inspection  and  leak  detection 
monitoring  of  covers,  (4)  annual 
inspection  and  leak  detection 
monitoring  of  closed-vent  systems,  and 
(5)  continuous  monitoring  of  control 
device  operation.  Continuous 
monitoring  would  require  the  use  of 
automated  instrumentation  that  would 
measure  and  record  control  device 
compliance  operating  parameters. 

4.  Recordkeeping  and  Reporting 
Requirements 

The  recordkeeping  and  reporting 
requirements  associated  with  the 
proposed  standards  would  primarily  be 
those  specified  in  the  part  63  General 
Provisions  (40  CFR  Part  63  subpart  A). 
Major  sources  would  be  subject  to  all  of 
the  requirements  of  the  General 
Provisions,  except  that  (1)  owners  or 
operators  would  be  allowed  up  to  one 
year  from  the  efiiactive  date  of  the 
standards  to  submit  the  initial 
notification  required  imder  §  63.9. 
paragraph  (b)  of  subpart  A  and  (2) 
owners  or  operators  are  allowed  to 
submit  excess  emissions,  CMS 
performance  reports,  and  startup, 
shutdown,  and  malfunction  reports 
semi-annually  instead  of  quarterly. 


These  exceptions  were  selected  to 
maintain  consistency  between  the  major 
source  provisions  of  these  proposed 
regulations, 

IV.  Summary  of  EnvironmentaU  Enei^ 
and  Economic  InqMcte 

A.  HAP  Emission  Reductions 

For  major  soiux»s.  it  is  estimated  by 
the  EPA  that  the  proposed  oil  and 
natural  gas  production  standards  for 
existing  sources  would  result  in  a 
reduction  of  HAP  emissions  from  39,000 
Mg/yr  to  9.000  Mg/yr.  In  addition,  HAP 
emissions  would  be  reduced  by  3,000 
Mg/yr  for  new  sources  over  the  first  3 
years  after  promulgation  of  these 
proposed  standards. 

For  existing  area  source  TEG 
dehydration  units  in  the  oil  and  natural 
gas  production  source  category,  the  EPA 
estimates  that  the  proposed  standards 
would  result  in  a  reduction  of  HAP 
emissions  from  19.000  Mg/yr  to  16,000 
Mg/yr.  In  addition,  HAP  emissions 
would  be  reduced  by  330  Mg/yr  for  new 
sources  over  the  first  3  years  after 
promulgation  of  these  proposed 
standards. 

Tables  1  and  2  present  the  major  and 
area  source  emission  reductions,  in 


addition  to  other  environmental,  energy, 
and  cost  impacts,  that  the  EPA  estimates 
would  occur  from  the  implementation 
of  the  proposed  standards  for  oil  and 
natural  gas  production. 

The  EPA  estimates  that  the  proposed 
natiu^l  gas  transmission  and  storage 
standards  for  existing  sources  would 
result  in  a  reduction  of  HAP  emissions 
from  320  Mg/yr  to  210  Mg/yr.  No  new 
major  sources  are  anticipated  in  the  first 
three  years  after  promulgation  of  this 
proposed  NESHAP,  Table  3  presents  the 
major  source  emission  reductions,  in 
addition  to  other  environmental,  energy, 
and  cost  impacts,  that  the  EPA  estimates 
would  occur  from  the  implementation 
of  the  proposed  standards  for  existing 
natural  gas  transmission  and  storage 
facilities. 

The  air  emission  reductions  achieved 
by  these  proposed  standards,  when 
combined  with  the  air  emission 
reductions  achieved  by  other  standards 
mandated  by  the  Act.  will  accomplish 
the  primary  goal  of  the  Act  to 

*  *  *  enhance  the  quality  of  the  Nation's  air 
resources  so  as  to  promote  the  public  health 
and  wel£u«  and  the  productive  capacity  of 
its  population. 


Table  1.— Summary  of  Estimated  Environmental.  Energy,  and  Ecx)nomic  Impacts  for  the  Proposed  Oh.  and 
Natural  Gas  Production  Standards  for  Existing  and  New  Major  Sources 


Impact  category 


Estimated  numt)er  of  impacted  facilities 

Emission  reductions  (MgfyT): 

HAP ;.... 

VOC 

Melharte 

Secondary  envirorvnental  emission  increases  (Mg/yr): 

Nitrogen  oxides „ 

.  Caftx>n  monoxide „ 

Energy  (Kilowatt  hours  per  year)  

Implementation  costs  (Million  of  July  1993  S): 

Total  installed  capital 

Total  annual  


Existing 


440 

30.000 

61.000 

7,000 

<1 

5 

<1 

38,000 

6.5 
4.0 


3.000 

6.100 

700 

<1 

<1 

<1 

3.800 

0.7 
0.4 


Table  2.— Summary  of  Estimated  Environmental,  Energy,  and  EcorioMic  Impacts  for  the  Proposed  Oil  and 
Natural  Gas  Production  Standards  for  Existing  and  New  Abea  Sources 


Impact  category 


Estimated  numt>er  of  impacted  facilities 

Emission  reductions  (Mg/yr): 

HAP 

VOC  

Methane 

Secondary  environmental  emission  inaeases  (Mg/yr): 

Sulfur  oxides  

Nitrogen  oxides 

CartXMi  monoxide 

Energy  (Kilowatt  hours  per  year)  

Implementation  costs  (Million  of  July  1993  S): 

Total  installed  capital  

Total  artnual  


Existing 


520 


52 


3.300 

330 

/.200 

720 

1.500 

150 

<1 

<1 

2 

<1 

<1 

<1 

None 

None 

6.9 

0.7 

6.2 

0.6 
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Table  3.— Summary  of  Estjmated  Environmental.  Energy,  and  Economic  Impacts  for  the  Proposed  Natural 
Gas  Transmission  and  Storage  Standards  for  Existing  Major  Sources* 


Impact  category 


Estimatad  number  of  impacted  (adMies 

Emission  reductions  (Mg^): 

HAP  „ 

VOC  

Methane 

Secor>dary  environmenial  emission  increases  {Mgfyr): 

Sulfur  oxides » 

Nitrogen  oxides ^ ~ 

Cartwn  morwxide  — 

Energy  (Kilowatt  hours  per  year) _ 

Implementation  costs  (Thousand  of  July  1993  S): 

Total  installed  capital 

Total  annual 


Existing 


110 

1,400 
54 

None 
None 
ftone 
None 

57 

46 


•  No  new  major  sources  a(e  anticipated  for  this  source  category  after  the  effective  date  for  new  sources  and  in  the  «rs<  three  years  following 
promulgation  of  the  proposed  rule. 


B.  Secondary  Environmental  Impacts 

Other  environmental  impacts  are 
those  associated  with  operation  of 
certain  air  emission  control  devices.  The 
adverse  secondary  air  impacts  would  be 
minimal  in  comparison  to  the  primary. 
HAP  reduction  benefits  from  the 
implementation  of  the  proposed  control 
options  for  major  and  for  selected  area 
oil  and  natural  gas  sources.  The 
estimated  national  annual  increase  in 
secondary  air  pollutant  emissions  that 
would  result  htim  the  use  of  a  flare  to 
comply  with  the  proposed  standards  is 
estimated  to  be  less  than  1.0  Mg  (1.1 
ton)  for  both  sulfur  «xide  (SOx)  and 
carbon  monoxide  (CO)  and  less  than  7 
Mg  (8  tons)  for  nitrogen  oxides  (NOxl- 
These  estimates  are  for  both  major  and 
area  oil  and  natural  gas  production 
sources.  There  are  no  anticipated 
increases  in  secondary  air  pollutant 
emissions  from  the  implementation  of 
the  proposed  control  options  for  major 
sources  at  natural  gas  transmission  and 
storage  facilities. 

The  adverse  water  impacts 
anticipated  from  the  implementation  of 
control  options  for  the  proposed 
standards  are  expected  to  be  minimal. 
The  water  impacts  associated  with  the 
installation  of  a  condenser  system  for 
the  glycol  dehydration  Mnit  reboiler  vent 
would  be  minimal.  This  is  because  the 
condensed  water  collected  with  the 
hydrocarbon  condensate  can  be  directed 
back  into  the  system  for  reprocessing 
with  the  hydrocarbon  condensate  or.  if 
separated,  combined  with  produced 
water  for  disposal  by  reinjection. 

Similarly,  the  water  impacts 
associated  with  installation  of  a  vapor 
control  system  would  be  minimal.  This 
is  because  the  water  vapor  collected 
along  with  hydrocartran  vapors  in  the 
vapor  collection  and  redirect  system  can 


be  directed  back  into  the  system  for 
reprocessing  with  the  hydrocarbon 
condensate  or,  if  separated,  combined 
with  the  produced  water  for  disposal  by 
reinjection. 

There  are  no  adverse  solid  waste 
impacts  anticipated  from  the 
implementation  of  the  proposed     * 
standards. 

C.  Energy  Impacts 

Energy  impacts  are  those  energy 
requirements  associated  with  the 
operation  of  emission  control  devices. 
The  annual  energy  requirements  for 
each  vapor  collection/recovery  system 
installed  to  comply  with  the  oil  and 
natural  gas  production  proposed 
standards  is  estimated  to  be  300 
kilowatt  hours  per  year  (kw-hr/yr).  It  is 
estimated  that  approximately  125  oil 
and  natural  gas  production  major  source 
facilities  would  install  one  or  more  of 
these  control  options.  There  would  be 
no  national  energy  demand  increase 
from  the  operation  of  any  of  the  control 
options  analyzed  under  the  proposed  oil 
and  natural  gas  production  stanidards  for 
area  sources  and  the  national  energy 
demand  increase  for  major  sources 
would  be  an  estimated  38.000  kw-hr/yr. 

There  would  be  no  national  energy 
demand  increase  from  the  operation  of 
any  of  the  control  options  analyzed 
under  the  proposed  natural  gas 
transmission  and  storage  standards  for 
major  sources. 

The  proposed  standards  encourage 
the  use  of  emission  controls  that  recover 
hydrocarbon  products,  such  as  methane 
and  condensate,  that  can  be  used  on-site 
as  fuel  or  reprocessed,  within  the 
production  process,  for  sale.  Thus,  the 
proposed  standards  have  a  positive 
impact  associated  with  the  recovery  of 
non-renewable  energy  resources. 


D.  Cost  Impacts 

The  estimated  total  capital  cost  to 
comply  with  the  proposed  rule  for  major 
sources  in  the  oil  and  natural  gas 
production  source  category  is 
approximately  $6.5  million.  The  total 
capital  cost  for  area  souix:es  is  estimated 
to  be  approximately  S6.9  million. 

The  total  estimated  net  annual  cost  to 
industry  to  comply  with  the  proposed 
requirements  for  major  sources  in  the  oil 
and  natural  gas  production  source 
category  is  approximately  $4.0  million. 
The  total  net  annual  cost  for  area  source 
TEG  dehydration  units  is  approximately 
S6.2  million.  These  estimated  aimual 
costs  include  (1)  the  cost  of  capital.  (2) 
operating  and  maintenance  costs.  (3)  the 
cost  of  monitoring,  inspection, 
recordkeeping,  and  reporting  (MIRR), 
and  (4)  any  associated  product  recovery 
credits. 

The  estimated  total  capital  cost  to 
comply  with  the  proposed  rule  for  major 
sources  in  the  natural  gas  transmission 
and  storage  source  category  is 
approximately  $57,000. 

The  total  estimated  net  aimual  cost  to 
industry  to  comply  with  the  proposed 
requirements  for  major  sources  in  the 
natural  gas  transmission  and  storage 
source  category  is  approximately 
$46,000.  As  with  the  oil  and  natural  gas 
production  total  estimated  annual  cost 
to  industry,  this  annual  cost  estimate 
includes  (1)  the  cost  of  capital,  (2) 
0(>erating  and  maintenance  costs,  (3)  the 
cost  of  MIRR.  and  (4)  any  associated 
product  recovery  credits. 

The  EPA's  impact  analyses  consider  a 
facility's  ability  to  handle  collected 
vapors.  Some  remotely  located  facilities 
may  not  be  able  to  use  collected  vapor 
for  fuel  or  recycle  it  back  into  the 
process.  In  addition,  it  may  not  be 
technically  feasible  for  some  {iacilities  to 


utilize  the  non-condensable  vapor 
streams  frtim  condenser  systems  as  an 
alternative  fuel  source  safely.  An  option 
for  these  facilities  is  to  combust  these 
vapora  by  flaring. 

These  concerns  are  reflected  in  the 
analyses  conducted  by  the  EPA.  In  its 
analyses,  the  EPA  estimated  that  (1)  45 
percent  of  all  impacted  faciUties  will  be 
able  to  use  collected  vapora  from 
installed  control  options  as  an 
alternative  fuel  source  for  an  on-site 
combustion  device  such  as  a  process 
heater  or  the  glycol  dehydration  unit 
firebox,  (2)  45  percent  will  be  able  to 
recycle  collected  vapora  from  installed 
control  options  into  a  low  pressure 
header  system  for  combination  with 
other  hydrocarbon  streams  handled  at 
the  tscility.  and  (3)  10  percent  will 
direct  all  collected  vapor  to  an  on-site 
flare. 

E.  Economic  Impacts 

The  EPA  prepared  an  economic 
impact  analysis  that  evaluates  the 
impacts  of  the  regulation  on  affected 
producera,  consumere.  and  society.  The 
economic  analysis  focuses  on  the 
regulatory  effects  on  the  U.S.  natural  gas 
maricet  that  is  modeled  as  a  national, 
perfectly  competitive  market  for  a 
nomogenous  commodity.  The  analysis 
does  not  include  a  model  to  assess  the 
regulatory  effiects  on  the  world  crude  oil 
market  because  the  regulation  is 
anticipated  to  affect  less  than  5  percent 
of  the  total  U.S.  crude  oil  production, 
and  thus,  it  is  unlikely  to  have  any 
influence  on  the  U.S.  supply  of  crude 
oil  or  world  crude  oil  prices. 

The  imposition  of  r^ulatory  costs  on 
the  natural  gas  market  result  in 
negligible  changes  in  natural  gas  prices, 
output,  employment,  foreign  trade,  and 
bu^ess  closures.  Price  and  output 
changes  as  a  result  of  the  regulation  are 
less  than  0.01  of  one  percent,  which  is 
significantly  less  than  observed  market 
trends.  For  example,  between  1992  and 
1903  the  average  change  in  wellhead 
price  increased  by  14  percent,  while 
domestic  production  rose  by  3  percent. 

The  total  annual  social  cost  of  the 
regulation  is  $10  million  for  major  and 
areas  sources  combined.  This  value 
accounts  for  the  compHance  cost 
imposed  on  producera,  as  well  as 
maricet  adjustments  that  influence  the 
revenues  to  producera  and  consumption 
by  end  usera,  plus  the  associated 
dead%veight  loss  to  society  of  the 
reallocation  of  resources. 

V.  Area  Source  Finding 

The  EPA  performed  an  analysis  to 
determine  the  potential  threat  of  adverse 
effects  on  human  health  and  the 
environment  due  to  HAP  emissions 


frt>m  TEG  dehydration  units  in  the  oil 
and  natural  gas  production  source 
category  and  the  feasibility  and  impacts 
of  controlling  these  emissions.  The  EPA 
refera  to  this  determination  as  an  "area 
source  finding."  The  three  primary 
components  of  an  area  source  finding 
are  (1)  a  risk  assessment  conducted  for 
area  source  TEG  dehydration  units,  (2) 
an  evaluation  of  the  technical  feasibility 
and  associated  costs  of  air  emission 
controls,  and  (3)  an  assessment  of  the 
economic  impacts  associated  with 
installation  of  controls. 

The  EPA  conducted  a  risk  assessment 
for  area  source  TEG  dehydration  units. 
The  detailed  risk  assessment  is  available 
for  review  in  EPA  Air  Docket  A-94-04 
and  the  item  entry  number  is  II-6-20. 

The  HAP  included  in  the  risk 
assessment  were  BTEX  and  n-hexane. 
These  are  the  primary  HAP  emitted  by 
TEG  dehydration  units.  Toluene,  ethyl 
benzene,  and  n-hexane  were  evaluated 
for  potential  non-cancer  impacts.  The 
predicted  human  exposure  levels 
associated  with  the  estimated  emission 
of  these  HAP  bom  area  source  TEG 
dehydration  units  did  not  meet  or 
exceed  the  levels  of  concern  when 
compared  to  the  available  hiunan  health 
reference  levels.  Mixed  xylenes  were  . . 
not  quantitatively  analyzed  since  the 
EPA  does  not  have  an  appropriate 
human  health  benchmark  for  assessing 
human  xylene  exposure  by  the 
inhalation  pathway. 

Hie  predicted  exposures  associated 
with  the  estimated  emission  of  benzene 
from  area  source  triethylene  glycol 
dehydraticHi  units  result  in  a  maximum 
individual  risk  (MIR)  of  3x10-*  and  an 
annual  cancer  incidence  ranging  ^m 
<1  (assuming  all  facilities  are  located  in 
rural  areas)  to  2  (assuming  all  facilities 
are  located  in  urban  areas).  The 
predicted  maximum  individual  risk 
bom  this  analysis  is  above  the  EPA's 
historical  action  level  range  of  IxiO-*  to 
1x10-*. 

The  types  of  controls  used  on  TEG 
dehydration  units  are  able  to  achieve  a 
minimum  of  95  percent  HAP  emission 
reduction.  In  the  parts  of  the  U.S.  where 
the  vast  majority  of  natural  gas  is 
produced  and  processed,  condensera  are 
typically  used  to  reduce  emissions  from 
"TEG  dehydration  units.  Flares  are  also 
used  to  reduce  emissions  from  TEG 
dehydration  imits. 

Unlike  flares,  which  destroy 
emissions  through  combustion, 
condensera  capture  emissions  and  allow 
for  the  recovery  of  hydrocarbon  liquids 
(condensate)  entrained  in  the  emission 
stream,  thus  conserving  a  valuable  non- 
renewable resource.  Properly  operated 
condensera  used  at  TEG  dehydration 
units,  that  have  a  flash  tank  in  the 


overall  dehydration  system  design,  have 
a  HAP/volatile  organic  compound 
(VOC)  control  efficiency  of  95  percent. 

The  application  of  condensera  and 
flares  to  area  source  TEG  dehydration 
units  have  been  observed  on  actual 
operating  units  that  are  typical  of  those 
in  this  industry.  Thus,  condensera  and 
flares  are  a  technically  feasible  and 
demonstrated  ccHitrol  option  for  area 
source  TEG  dehydration  units. 

The  economic  impact  analysis 
performed  to  evaluate  the  impacts  of  the 
major  and  area  source  provisions  of  the 
proposed  regulation  supports  the  area 
source  finding.  The  results  of  this 
economic  analysis  are  siunmarized  in 
section  rv  of  this  preamble.     . 

The  total  annual  social  cost  of  the 
regulation  is  estimated  to  be  $10  million 
for  major  and  area  sources  combined 
(approximately  $4.0  million  for  major 
sources  and  $6.2  million  for  area 
sources).  This  value  accounts  for  the 
compliance  cost  imposed  on  producera, 
as  well  as  market  adjustments  that 
influence  the  revenues  to  producera  and 
consumption  by  end-usera,  plus  the 
associated  deadweight  loss  to  society  of 
the  reallocation  of  resoiuces. 

Regulation  of  area  source  TEG 
dehydration  units  in  the  oil  and  natural 
gas  production  source  category  is 
supported  by:  (1)  The  estimated  MIR  of 
3x10  ~*  for  HAP  emissions  from  this 
area  source  category,  (2)  technically 
fieasible,  effective,  and  demonstrated 
control  options  (condensera  and  flares) 
that  are  readily  available  for  reducing 
emissions  from  area  source  TEG 
dehydration  units,  and  (3)  the  results 
the  economic  impact  analysis  that 
supports  the  minimal  economic  impact 
associated  with  installation  of  the 
identified  control  options. 

The  EPA  is  proposing  criteria  that 
would  target  area  source  TEG 
dehydration  units  for  control:  (1)  Which 
have  benzene  emissions,  (2)  that  can  be 
cost-effectively  controlled,  and  (3) 
where  potential  human  exposures  are 
greatest.  These  criteria  are  based  on 
actual  natural  gas  throughput,  benzene 
emission  rate,  and  location  in  a  county 
classified  as  urban. 

The  actual  natural  gas  throughput  (oo 
an  annual  average  basis)  action  levels 
for  area  source  "I^G  dehydration  units 
analyzed  by  the  EPA  were:  (1)  113 
thousand  m'/day  (4.0  MMSCF/D)  or 
greater,  (2)  85  thousand  mVday  (3.0 
MMSCF/D)  or  greater,  (3)  42  thousand 
mVday  (1.5  MMSCF/D)  or  greater,  and 
(4)  8.5  thousand  mVday  (0.3  MMSCF/D) 
or  greater.  Based  on  its  evaluation  of 
projected  impacts  and  the  cost- 
effectiveness  of  installed  controls,  the 
EPA  selected  85  thousand  mVday  (3.0 
MMSCF/D)  actual  natural  gas 
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throughput  as  an  action  level  for  area 
source  TEG  dehydration  units. 

The  EPA  also  selected  an  action  level 
for  area  sources  based  on  actual  benzene 
emissions  from  each  area  source  TEG 
dehydration  unit.  Benzene  is  a  known 
human  carcinogen  that  is  typically 
emitted  from  glycol  dehydration  units. 

In  addition,  the  EPA  selected  location 
as  a  criterion  for  control  based  on  the 
county-level  urban  versus  rural  location 
of  area  source  TEG  dehydration  units. 
Only  those  area  source  TEG  dehydration 
units  located  in  counties  classified  as 
urban  (see  section  III  of  this  preamble) 
and  also  meeting  or  exceeding  the  actual 
natural  gas  throughput  and  benzene 
emission  rate  action  levels  would  be 
required  to  install  air  emission  controls 
for  HAP  under  the  proposed  rule. 

VI.  Glycol  Dehydration  Unit 
Nationwide  HAP  Emissions  Estimates 

Glycol  dehydration  units  are 
estimated  to  account  for  up  to  90 
percent  of  HAP  emissions  from  the  oil 
and  natural  gas  industry.  The  EPA  used 
GRI-GLYCalc™  Version  3^0.  an 
emissions  estimation  computer  program 
developed  by  GRI.  to  estimate  HAP 
emissions  from  glycol  dehydration 
units.  This  program  is  regarded  within 
industry  and  the  EPA  as  an  accurate 
simulation  tool  for  estimating  emissions 
of  organic  compounds  from  glycol 
dehydration  units. 

The  EPA  developed  HAP.  VOC.  and 
methane  emission  estimates  for  a  series 
ef  representative  model  glycol 
dehydration  units  representative  of 
those  that  operate  within  this  industry. 
Nationwide  .emissions  were  then 
estimated  by  extrapolating  from  model 
glycol  dehydration  unit  estimates. 

Two  inputs  to  the  methodology  used 
by  the  EPA  to  estimate  nationwide  HAP 
emissions  from  glycol  dehydration  units 
that  greatly  influence  the  result  are:  (1) 
The  average  HAP  concentration  of  Held 
natural  gas  prior  to  the  first  processing 
stage,  and  (2)  the  average  total  number 
of  times  that  natural  gas  is  dehydrated 
by  all  dehydration  methods  between  the 
wellhead  and  the  end  user.  Based  on 
extensive  discussions  with  industry. 
and  review  of  available  information  and 
application  of  engineering  judgment,  the 
EPA  selected  a  value  of  200  ppmv  for 
the  average  BTEX  concentration  of  field 
natural  gas  and  a  value  of  1.6  for  the 
average  number  of  times  that  natural  gas 
is  dehydrated  by  all  dehydration 
methods  between  the  wellhead  and  the 
end  user.  Estimated  HAP  emissions 
from  all  glycol  dehydration  units  (at 
both  major  and  area  sources  of  HAP)  are 
554)00  Mg/yr. 

The  EPA  acknowledges  that  there  are 
uncertainties  inherent  in  any  estimate  of 


nationwide  HAP  emissions  for 
industries  as  large  and  as  diverse  as  the 
oil  and  natural  gas  production  or  natural 
gas  transmission  and  storage  source 
categories.  However,  the  EPA  believes 
that  the  engineering  judgments  and 
methodology  used  in  developing  the 
nationwide  HAP  emissions  estimates  for 
these  industries  are  reasonable  given  the 
available  information.  The  EPA  requests 
comment  on  the  methodology  and 
engineering  judgments  made  when 
developing  the  nationwide  glycol 
dehydration  unit  HAP  emissions 
estimates  for  these  source  categories. 
The  EPA  specifically  requests 
alternative  emission  estimation 
methodologies,  supported  by 
documentation  demonstrating  how  an 
alternative  methodology  would  yield 
improved  estimates. 

VII.  Definition  of  Major  Source  for  the 
Oil  and  Natural  Gas  Industry 

A.  Definition  of  "Associated 
Equipment" 

Whether  a  facility  is  a  major  source  or 
an  area  source  of  HAP  emissions  under 
section  112  of  the  Act  is  important  for 
two  reasons.  First,  different 
requirements  may  be  established  for 
major  and  area  sources.  Second,  a 
source  that  is  a  major  source  under 
section  112  of  the  Act  is  also  subject  to 
requirements  for  major  sources  under 
the  Federal  operating  permit  program 
authorized  by  title  V  of  the  Act.  Area 
sources  may  also  be  subject  to  title  V 
permitting  requirements,  but  the  EPA 
has  discretion  to  defer  or  waive  these 
requirements. 

For  some  oil  and  natural  gas 
operations,  it  is  clearly  apparent  what 
constitutes  a  facility  (e.g.,  a  natural  gas 
processing  plant).  For  others,  however, 
it  may  not  be  clear  what  constitutes  a 
facility.  This  is  particularly  true  for  field 
operations  in  the  oil  and  natural  gas 
production  source  category. 

An  oil  or  natural  gas  production  field, 
for  example,  may  cover  many  square 
miles.  Within  this  area,  there  can  be  a 
large  number  of  production  wells, 
connected  by  pipeline,  to  small 
(satellite)  or  larger  (centralized) 
locations,  such  as  tank  batteries,  where 
storage  or  intermediate  processing 
occurs  prior  to  transmission  to  further 
processing  steps.  Leasing  and  mineral 
rights  agreements  can  give  oil  and 
natural  gas  companies  control  over  a 
large  area  of  contiguous  property. 

According  to  the  statutory  definition 
in  section  112(a)(l],  HAP  emissions 
from  all  emissions  points  within  a 
contiguous  area  and  under  common 
control  must  be  counted  in  a  major 
source  determination.  A  strict 


interpretation  of  the  statutory  definition 
of  major  source  as  applied  to  this 
industry  could  mean  that  HAP 
emissions  must  be  aggregated  from 
emission  points  separated  by 
considerable  distances.  This  distance 
could  be  well  beyond  the  distances  that 
separate  equipment  at  a  typical  facility. 

The  Congress  addressed  the  unique 
aspects  of  the  oil  and  natural  gas 
production  industry  in  Sfwcial 
provisions  included  in  section  112(n)(4) 
of  the  Act  that  apply  to  HAP  emissions 
from  oil  and  natural  gas  wells  and 
pipeline  and  compressor  facilities. 
Section  112(n)(4)(A)  states 

Notwithstanding  the  provisions  of  subsection 
(a),  emissions  bom  any  oil  or  gas  exploration 
or  production  well  (with  its  associated 
equipment)  and  emissions  from  any  pipeline 
compressor  or  pump  station  shall  not  be 
aggregated  with  emissions  from  other  similar 
units,  whether  or  not  such  units  are  in  a 
contiguous  area  or  under  common  control,  to 
determine  whether  such  units  or  stations  are 
major  sources,  and  in  the  case  of  any  oil  and 
gas  exploration  or  production  well  (with  its 
associated  equipment),  such  emissions  shall 
not  be  aggregated  for  any  purpose  under  this 
section. 

The  language  in  section  112(n)(4)(A) 
makes  it  clear  that,  for  the  purpose  of 
implementing  standards  for  major 
sources  under  section  112(d)  for  this 
industry,  HAP  emissions  from  oil  and 
natural  gas  exploration  and  production 
wells  with  their  associated  equipment 
cannot  be  aggregated  in  making  major 
source  determinations. 

However,  the  statutory  language 
provides  no  definition  of  "associated 
equipment."  Neither  is  a  clear  intent 
evident  in  the  legislative  history  of  the 
Act's  1990  amendments.  The  legislative 
history  does  indicate  that  the  Congress, 
in  drafting  section  112(n)(4),  believed 
that  wells  and  their  associated 
equipment  generally:  (1)  Have  low  HAP 
emissions,  and  (2)  are  typically  located 
in  widely  dispersed  geographic  areas, 
rather  than  concentrated  in  a  single 
area. 

A  definition  of  associated  equipment 
is  important  to  implementing  standards 
for  this  industry  for  two  reasons.  First, 
because  the  statute  prevents  the 
aggregation  of  HAP  emissions  from 
wells  and  their  associated  equipment  in 
making  major  source  determinations, 
the  definition  of  associated  equipment 
can  influence  which  sources  are  subject 
to  requirements  for  major  sources  and 
which  are  subject  to  requirements  for 
area  sources.  Second,  the  definition  of 
associated  equipment  affiects  the 
regulation  of  area  sources  in  the  oil  and 
natural  gas  source  category.  Section 
112(n)(4)(B)  states 
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The  Administrator  shall  not  list  oil  and  gas 
production  wells  (with  its  associated 
equipment]  as  an  area  source  under 
subsection  (c).  except  that  the  Administrator 
may  establish  an  area  source  category  for  oil 
and  gas  production  wells  located  in  any 
metropolitan  statistical  area  with  a 
population  in  excess  of  1  million,  if  the 
Administrator  determines  that  emissions  of 
hazardous  air  pollutants  from  such  wells 
present  more  than  a  negligible  risk  of  adverse 
effects  to  public  health. 

Thus,  production  wells  (with  their 
associated  equipment)  may  not  be 
regulated  as  an  area  source,  but 
production  wells  as  an  individual  area 
source  may  be  regulated  by  the 
Administrator  under  section 
il2(n)(4)(B)  upon  an  adverse  risk 
determination. 

In  the  absence  of  clear  guidance  in  the 
statute,  the  EPA  considered  options  for 
defining  associated  equipment.  In 
extensive  discussions  with  industry  and 
trade  association  representatives,  the 
EPA  evaluated  a  wide  range  of  options. 

One  option  considered  was  a 
definition  based  on  a  narrow 
interpretation  of  associated  equipment 
that  would  include  only  limited 
equipment  in  close  proximity  to  a  well 
as  associated  with  that  well.  Another 
option  considered  was  a  definition 
based  on  a  broad  interpretation  of 
associated  equipment  that  would  extend 
the  inclusion  of  equipment  far  beyond 
the  well  as  associated  equipment.  The 
initial  options  considered  by  the  EPA 
for  defining  associated  equipment  and 
the  EPA's  assessment  of  each  are 
discussed  below. 

The  narrowest  interpretation  option 
would  be  that  a  well  and  its  associated 
equipment  consists  of  only  the  well, 
defined  as  all  equipment  below  the 
ground  surface,  and  the  pressure 
maintenance  and  flow  control  device 
attached  to  the  well.  For  an  exploratory 
well,  the  typical  pressure  maintenance 
and  flow  control  device  is  the  blow  out 
preventer  (BOP).  For  a  production  well, 
the  typical  pressure  maintenance  and 
flow  control  device  is  referred  to  as  the 
"Christmas  tree."  which  may  include  a 
BOP.  This  interpretation  wotJd  provide 
a  technical  meaning  to  the  term 
associated  equipment,  but  would 
provide  limited  substantive  meaning. 

As  a  practical  matter,  the  term  "well 
with  its  associated  equipment"  under 
this  option  would  not  provide  any 
additional  relief  to  indlistry  from  the 
aggregation  of  HAP  emissions  in  a  major 
source  determination  beyond  what 
would  have  been  provided  if  Congress 
had  only  used  the  term  "well"  in 
section  112(n)(4)  of  the  Act.  On  this 
basis,  the  EPA  did  not  select  this  narrow 
interpretation  for  proposal. 


An  option  initially  suggested  by 
industry  is  that  all  production 
equipment  be  considered  associated 
equipment.  This  is  the  broadest  possible 
interpretation  of  the  term  associated 
equipment  and  would  extend  the 
definition  to  the  boundaries  of  the 
source  category,  which  are  (1)  to  the 
point  of  custody  transfer  for 
hydrocarbon  liquids  and  (2)  to  the 
natural  gas  transmission  and  storage 
source  category  for  natural  gas.  Under 
this  interpretation,  industry  maintains 
that  no  aggregation  of  HAP  emissions 
should  be  allowed,  even  in  situations 
commonly  acknowledged  to  be  a  single 
facility.  Only  individual  emission 
points  which,  by  themselves,  emit  10 
tpy  or  more  of  any  one  HAP  or  25  tpy 
or  more  of  any  combination  of  HAP 
would  be  regulated  as  major  sources 
under  this  interpretation. 

The  EPA  rejects  this  broad 
interpretation  as  an  option  for  defining 
associated  equipment  for  several 
reasons.  First,  an  interpretation  of  the 
language  in  section  112(n)(4)  that  would 
define  all  equipinent  as  associated  with 
a  well,  regardless  of  (1)  the  type  of 
equipment,  (2)  any  processing  or 
commingling  of  streams  that  may  occur, 
or  (3)  distance  bom  the  well,  would 
suggest  that  the  Congress  intended  that 
aggregation  of  HAP  emissions  not  be 
allowed  within  this  industry  tmder  any 
circumstances.  When  viewed  within  the 
framework  of  section  112,  the  EPA  does 
not  believe  this  to  be  the  case. 

For  example,  a  natural  gas  processing 
plant  has  numerous  HAP  emission 
points  closely  grouped  together.  These 
points  may  include  one  or  more  glycol 
dehydration  units,  condensate  storage 
vessels,  several  gas  treatment  and 
separation  steps,  and  various  containers. 
These  HAP  emission  points  may  emit, 
in  total,  HAP  in  excess  of  25  tpy.  Each 
HAP  emission  point  within  the  natural 
gas  processing  plant,  however,  may  emit 
less  than  10  tpy  of  any  one  HAP  or  25 
tpy  of  any  combination  of  HAP. 

If  all  equipment  within  the  plant  were 
defined  as  associated  equipment,  then 
the  plant  would  not  be  considered  a 
major  source  subject  to  MACT 
standards.  It  is,  therefore,  conceivable 
that  the  natural  gas  processing  plant  that 
meets  the  criteria  of  a  major  source 
could  go  unregulated  by  MACT 
standards  under  this  scenario,  even 
though  surrounding  populations  were 
exposed  to  HAP  emissions  at  a  level  that 
would  trigger  the  application  of  MACT 
standards  in  other  similar  industries. 

In  addition,  this  option  would  include 
(as  associated  equipment)  HAP  emission 
points  that  the  EPA  has  determined  are 
large  individual  sources  of  HAP.  In 
particular,  available  information 


indicates  that  glycol  dehydration  units 
and  storage  vessels  emit  substantial 
quantities  of  HAP. 

Glycol  dehydration  units  are  the 
largest  identified  HAP  emission  point  in 
the  oil  and  natural  gas  production 
source  category,  accounting  for  about  90 
percent  of  estimated  total  HAP 
emissions  from  this  source  category 
based  on  available  information  used  in 
the  EPA's  analysis.  Individually,  glycol 
dehydration  units  may  emit  total  HAP 
in  amoimts  frxjm  less  than  0.9  Mg/yr  to 
substantially  above  major  source  levels. 

Also,  a  single  storage  vessel  with  flash 
emissions  may  emit  several  megagrams 
ofHAP  per  year. 

The  EPA  firmly  believes  that  glycol 
dehydration  units  and  storage  vessels 
with  flash  emissions  are  not  the  type  of 
small  HAP  emission  points  that 
Congress  intended  to  be  included  in  the 
definition  of  associated  equipment. 
Further,  as  previously  discussed  in 
section  V  of  this  preamble,  the  EPA  has 
made  an  area  source  finding  that 
benzene  emissions  from  TEG 
dehydration  units  pose  a  significant  risk 
to  public  health. 

The  EPA  does  not  intend  to  regulate 
TEG  dehydration  units  that  emit  small 
amounts  of  HAP.  However,  the  EPA  has 
an  obhgation  to  provide  public  health 
protection  where  there  is  risk  from 
exposure  to  HAP  emissions.  If  TEG 
dehydration  units  were  included  as 
associated  equipment,  the  EPA's  ability 
to  provide  protection  to  persons  at  risk 
from  exposure  would  be  severely 
limited  through  section  112(n)(4)(B). 

For  all  the  reasons  set  out  above, 
defining  all  equipment  as  associated 
equipqient  was  rejected  as  an  option  for 
proposal  by  the  EPA.  However,  the  EPA 
believes  that  the  use  of  custody  transfer 
within  an  interpretation  (along  with 
other  criteria)  is  a  good  method  for 
delineating  between  equipment  that  is 
associated  and  not  associated  with  a 
well. 

A  variety  of  interpretations  of 
associated  equipment  intermediate  of 
those  two  extremes  are  also  possible. 
Through  discussions  with  industry  and 
trade  association  representatives,  the  . 
EPA  considered  several  intermediate 
options  based  on  drawing  a  line  of 
demarcation  downstream  from  the  well. 
Equipment  before  this  line  of 
demarcation  would  be  deemed  to  be 
associated  with  a  well  and  equipment 
beyond  the  line  would  not  be 
considered  associated.  The  point  in  the 
processing  of  oil  or  natural  gas  at  which 
^ch  a  line  of  demarcation  could  be 
drawn  might  be  tied  to  where  a  certain 
product  processing  or  transfer  step  takes 
place. 
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Three  intermediate  options,  using  this 
approach,  define  associated  equipment 
as  including  all  equipment  up  to  (1)  the 
point  where  initial  processing  of  an 
extracted  hydrocarbon  stream  takes 
place.  (2)  the  point  of  physical 
commingling  of  the  extracted 
hydrocarbon  stream  with  streams  firom 
other  wells,  and  (3)  the  point  of  custody 
transfer,  with  exceptions  for  selected 
affected  sources. 

The  EPA  evaluated  each  of  these 
options  with  several  objectives  in  mind. 
First,  the  option  chosen  should  provide 
substantive  meaning  to  the  term 
associated  equipment  and  prevent  the 
^SS^Btion  of  small,  scattered  HAP 
emission  points  in  major  source 
determinations.  Second,  the  option 
chosen  should  be  easily  implementable. 
That  is.  it  should  be  clear  to  the 
regulated  community  and  enforcement 
personnel  what  is  associated  equipment 
and  what  is  not  associated  equipment. 
Finally,  the  option  thosen  should  not 
preclude  the  aggregation  of  the  most 
significant  HAP  emission  points  in  the 
source  category.  Additionally,  the 
option  chosen  should  not  restrict  the 
EPA's  ability  to  regulate  glycol 
dehydration  units  as  area  sources. 

An  option  tied  to  the  point  of  initial 
processing  would  meet  only  the  last  of 
these  objectives.  Initial  processing  for 
many  extracted  hydrocvbon  liquid  and 
natural  gas  streams  occurs  immediately 
after  the  stream  has  left  the  well. 
Typical  processing  steps  that  may  occur 
at  a  well  site  include  gas/oil  separation, 
heating/treating,  and  dehydration.  The 
only  equipment  in  addition  to  the 
Chrishnas  tree  that  would  be  included 
as  aasociated  equipment  under  this 
optica  would  be  storage  vessels  in 
which  no  treating  or  separation  takes 
place. 

Thus,  little  additional  relief  from  HAP 
emiaeioii  aggregation  would  be  provided 
by  an  associated  equipment  definition 
baaed  on  initial  processing.  Also,  the 
term  "point  of  initial  processing"  is  not 
a  term  commonly  used  and  understood 
in  the  source  category,  a  tact  that  would 
likely  lead  to  confusion  between 
enforcement  agencies  and  the  regulated 
community. 

Selecting  an  option  based  on  the  point 
of  physical  commingling  of  streams 
would  provide  additional  substantive 
meaning  to  the  term  associated 
equipment  and  possible  relief  from  HAP 
emission  aggregation  in  sitiiations 
where  a  stream  from  a  single  well 
undergoes  processing  prior  to  mixing 
with  streams  from  other  wells  (the        t- 
storage  vessels  and  processing 
equipment  would  be  associated  with 
that  well).  However,  the  EPA  sees  great 
potential  for  confusion  under  this 


option,  as  the  same  equipment  that 
would  be  considered  associated 
equipment  at  a  single  well  facility  might 
not  be  associated  equipment  where 
streams  from  multiple  wells  are 
combined  prior  to  processing. 

Another  option  is  the  use  of  the  point 
of  custody  transfer  in  combination  with 
allowing  HAP  emission  aggregation  for 
selected  affected  sources.  For  the 
proposed  production  regulation,  the 
EPA  defines  custody  transfer  (which  has 
been  previously  defined  in  other 
standards)  as  transfer,  after  processing 
and/or  treatment  in  the  producing 
operations,  from  storage  vessels  or 
automatic  transfer  facilities  to  pipelines 
or  any  other  forms  of  transportation. 
The  EPA  considers  the  point  at  which 
natural  gas  enters  a  natural  gas 
processing  plant  as  a  point  of  custody 
transfer  for  the  oropoeed  regulation. 

From  an  implementation  persi>ective. 
this  is  an  attractive  option.  According  to 
industry  and  trade  association 
representatives,  the  term  custody 
transfer  is  commonly  used  and 
understood  within  toe  oil  and  natiual 
gas  production  source  category. 
Selecting  this  option  would  simplify  the 
owner  or  operator's  regulatory 
compliance  determination  for  a 
specified  piece  of  equipment.  The  point 
of  custody  transCar  often  denotes 
contractually  the  point  of  change  in 
ownership  of  equipment  or  product. 
Therefore,  defining  associated 
equipment  as  all  equipment  up  to  the 
point  of  ciistody  transfer  is  a  good 
approach  for  delineating  a  line  of 
demarcation  between  equipment  that  is 
associated  and  equipment  that  is  not 
associated.  This  approach  is  the  same  as 
the  broadest  interpretation  of  associated 
equipment  as  initially  proposed  by 
industry,  however,  selected  affected 
sources  are  not  included  as  associated 
equipment. 

Glycol  dehydration  units  and  storage 
vessels  with  flash  emissions  are  often 
located  before  the  point  of  custody 
transfer.  Many  glycol  dehydration  units, 
for  example,  are  located  on  single  wells 
or  at  condensate  tank  batteries.  As 
discussed  previously,  the  EPA  feels 
strongly  that  because  glycol  dehydration 
units  and  storage  vessels  with  flash 
emissions  are  significant  sources  of  HAP 
emissions,  they  are  not  the  HAP 
emission  points  intended  by  Congress  to 
be  associated  equipment  under  section 
112(n)(4). 

Therefore,  the  EPA  is  proposing  that 
associated  equipment  be  defined  as  all 
equipment  associated  with  a  production 
well  up  to  the  {mint  of  custody  transfer, 
except  that  glycol  dehydration  units  and 
storage  vessels  with  flash  emissions 
would  not  be  associated  equipment.  The 


EPA  believes  that  this  proposed 
definition  will  provide  the  relief  that 
Congress  intended  in  section  112(n)(4) 
while  preserving  the  EPA's  ability  to 
require  appropriate  MACT  or  GACT 
controls  for  the  most  significant 
identified  HAP  emission  points  in  the 
oil  and  natiiral  gas  production  source 
category.  The  EPA  considers  the  point  at 
which  natural  gas  entera  a  natural  gas 
processing  plant  as  a  point  of  custody 
transfer  for  natural  gas  streams  and  HAP 
emission  aggregation  is  allowed  at 
natural  gas  processing  plants.  Natural 
gas  processing  plants  are  included  in 
the  scope  of  the  oil  and  natural  gas 
production  NESHAP. 

B.  Definition  of  Facility 

As  discussed  in  the  previous  section, 
it  is  not  clear  for  many  oil  and  gas  field 
operations  what  constitutes  a  facility 
and,  consequently,  exactly  where 
facility  boundaries  exist  for  the  purpose 
of  a  major  source  determination.  With 
many  operations  connected  by  pipeline 
and  located  on  common  oil  and  g^ 
leases  that  extend  for  miles,  the 
meaning  of  the  phrase,  "located  within 
a  contiguous  area  under  common 
control."  used  in  section  112(a)(1)  of  the 
Act  to  describe  sources  that  shoulid  be 
grouped  in  a  major  source 
determination,  is  not  often  clear  when 
applied  to  oil  and  natural  gas  field 
operations.  Relief  from  the  possible 
need  to  aggregate  emissions  frcm  certain 
small,  widely  dispersed.  HAP  emission 
sources  is  provided  in  the  language  of 
section  112(n)(4).  and  in  the  EPA's 
proposed  deCLoition  of  associated 
equipment  However,  potential  for 
confusion  still  exists  concerning  when 
non-associated  equipment  should  be 
aggregated.  Thus,  the  EPA  is  proposing 
further  clarification  of  what  constitutes 
a  facility  for  the  purposes  of  major 
source  determinations  in  the  oil  and 
natural  gas  production  and  natural  gM 
transmission  and  storage  source 
categories. 

The  EPA's  objective  in  developing  a 
definition  of  facility  for  this  proposed 
rulemaking  is  to  identify  criteria  that 
would  define  a  grouping  of  emission 
points  that  meet  the  intent  of  the  section 
112(a)(1)  language,  "located  within  a 
contiguous  area  and  under  common 
control."  but  in  terms  that  are 
meaningful  and  easily  understood 
within  the  regulated  industries. 
Examples  of  general  fedlity  types  in  the 
oil  and  natiual  gas  production  source 
category  include  natiual  gas  processing 
plants,  offshore  production  platforms, 
central  tank  batteries,  satellite  tank 
batteries,  and  individual  well  sites. 
Compressor  stations  and  underground 
storage  facilities  are  examples  of 
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facilities  in  the  natural  gas  transmission 
and  storage  source  category. 

Though  some  facilities  in  the  oil  and 
natural  gas  production  source  category, 
such  as  natural  gas  processing  plants,  fit 
the  profile  of  a  typical  industrial  facility 
and  are  easy  to  define,  other  facilities 
(e.g..  production  field  facilities)  do  not 
fit  the  typical  profile.  Substantial 
differences  exist  between  the  majority  of 
typical  oil  and  natural  production  field 
operations  and  traditional  industrial 
facilities  that  are  regulated  under  the 
Act.  Industrial  fedUties  typically  have 
distinct  physical  boundaries  or 
fencelines.  Emission  points  at  these 
facilities  are  generally  in  close 
proximity  to  or  collocated  with  one 
another  (contiguous)  and  located  within 
an  area  boundary,  the  entirety  of  which 
(other  than  roads,  railroads,  etc.)  is 
imder  the  physical  control  of  the  same 
owner  (common  OMmership). 

Typical  oil  and  natiual  gas  producticm 
field  facilities  do  not  adhere  to  this 
profile.  The  owners  or  operators  of 
production  field  fadlities  typically  do 
not  own  or  control  the  siufece  property 
that  lies  between  two  or  more 
production  field  fadlities.  Rather,  the 
owners  or  operators  of  production  field 
fecilities  control  only  the  surface  area 
that  is  necessary  to  operate  the  physical 
structures  used  in  oil  and  natinral  gas 
production.  Production  facilities  may  be 
connected  by  imderground  flow  or 
gathering  lines  but  are  essentially 
separate  independent  facilities. 
Production  eouipment  sharing  the  same 
dose  physical  location  (e.g..  a  well  site. 
tank  iMttery.  or  graded  pad)  is  likely  to 
be  under  common  control  and  in  a 
contiguou^area.  However,  production 
equipment  that  is  physically  separated 
within  or  across  leases  (to  serve 
different  wells  and  connected  by  flow  or 
gathering  lines)  is  not  contiguous  based 
on  surface  rights  and  is  not  likely  to  be 
under  common  control. 

The  EPA  intends  that  a  fadlity 
definition  as  it  applies  to  the  oil  and 
natural  gas  production  source  category 
should  lead  to  an  aggregation  of 
emissions  in  a  major  source 
determination  that  is  reasonable, 
consistent  with  the  intent  of  the  Act. 
and  easily  implementable.  In  this  source 
category,  functionally  related  equipment 
is  generally  located  at  what  is  referred 
to  as  the  same  siufeoe  site.  Siuface  site 
means  the  graded  pad.  gravel  pad. 
foimdation.  platform,  or  immediate 
physical  location  on  which  equipment 
is  located.  Defining  fedlity  based  on 
individual  surface  site  would,  in  the 
EPA's  view,  identify  groupings  of 
equipment  on  which  major  soiuce 
determinations  would  be  made  that  are 
consistent  with  the  EPA's  intent.  For 


example,  a  definition  on  this  basis 
would  require  aggregation  of  ranissions 
from  significant  HAP  emission  sources 
that  are  closely  grouped,  such  as  two  or 
more  glycol  dehydration  units  on  the 
same  graded  pad  treating  a  natural  gas 
stream.  Glycol  dehydration  units 
located  on  different  graded  pads,  for 
example  at  separate  tank  batteries, 
would  presumably  not  be  functionally 
related  (i.e..  the  units  treat  different 
streams)  and  in  most  cases  would  be 
separated  by  considerable  distance. 
Consequently,  the  EPA  does  not  believe 
it  would  be  reasonable  to  combine 
emissions  from  these  units.  Finally, 
becaiise  the  term  surface  site  is  well 
understood  within  industry  and  easily 
recognizable  by  enforcement  authorities, 
a  facility  definition  on  this  basis  should 
be  easily  implementable.  For  these 
reasons,  the  EPA  is  proposing  a  facility 
definition  based  on  individual  surface 
site.  For  further  clarification,  the  EPA  is 
also  proposing  that  equipment  located 
on  different  oil  and  gas  properties  (oil 
and  gas  lease,  mineral  fee  tract, 
subsurface  imit  area,  surfece  fee  tract,  or 
surface  lease  track)  shall  not  be 


Another  objective  of  the  EPA  in 
developing  a  definition  of  facility  was  to 
minimize,  where  possible  and 
reasonable,  the  biirden  on  owners  and 
operators  in  making  a  major  source 
determination.  The  EPA's  evaluation  of 
HAP  emission  sources  in  production 
field  operations  indicates  that  the  two 
primary  HAP  emission  points  at  field 
operation  facilities  are  glycol 
dehydration  units  and  storage  tanks 
with  flash  emissions,  and  that  other 
potential  HAP  emission  points  at  these 
fecilities  (e.g.,  equipment  leaks)  will  be 
inconsequential  to  the  determination  of 
a  facility's  major  source  status. 
Therefore,  the  EPA  is  proposing  that  for 
the  purpose  of  a  major  source 
determination,  a  production  field 
fedlity  would  be  limited  to  glycol 
dehydration  imits  and  storage  tanks 
vtrith  flash  emission  potential.  The  EPA 
believes  that  by  eliminating  the  need  to 
quantify  HAP  emissions  fiom  small 
sources  at  such  fadlities,  the  burden  on 
an  owner  or  operator  to  make  a  majcnr 
source  determination  would  be  greatiy 
reduced,  while  still  ensuring  an 
accurate  classification  of  the  facility  as 
a  major  or  area  source  of  HAP 
emissions. 

The  EPA  specifically  requests 
comments  on  the  proposed  definition  of 
fedlity.  Specifically  the  EPA  requests 
comments  on  whether  the  proposed 
definition  appropriately  implements  the 
intent  of  the  major  source  definition  in 
section  112(a)(1)  for  the  oil  and  natural 
gas  production  and  natural  gas 


transmission  and  storage  source 
categories,  or  if  another  definition 
would  better  implement  this  intent. 

Vm.  Rationale  for  Pn^wsed  Standards 

A.  Selection  of  Hazardous  Air 
Pollutants  for  Control 

The  EPA  believes  that  it  is  not 
appropriate  to  select  all  organic  HAP 
listed  under  section  112(b)  of  the  Act  for 
regulation  under  the  proposed  NESHAP. 
Of  the  188  compounds  listed,  only  a 
limited  niunber  are  emitted  from  oil  and 
natural  gas  facilities.  Consequently,  the 
EPA  developed  a  list  of  the  specific 
HAP  to  be  regulated  in  the  proposed 
rules.  However,  all  188  listed  HAP  must 
be  considered  in  any  major  source 
determination  under  the  General 
Provisions  to  40  CFR  Part  63. 

To  select  which  HAP  are  to  be 
regulated  under  the  proposed  NESHAP, 
the  EPA  evaluated  the  potential  for  HAP 
to  be  emitted  from  oil  and  natural  gas 
facilities.  Based  on  this  evaluation,  the 
EPA  is  proposing  that  the  following 
spedfic  HAP  be  regulated  under  the 
proposed  NESHAP:  acetaldehyde. 
benzene  (including  benzene  in 
gasoline),  carbon  disulfide,  caibonyl 
sulfide,  ethyl  benzene,  ethylene  glycol, 
formaldehyde,  n-hexane,  naphthalene, 
toluene.  2,2,4-trimethylpentane  (iso- 
octane),  and  mixed  xylenes,  including 
o-xylene.  m-xylene,  and  p-xylene. 

"nie  EPA  dedded  to  develop  a  set  of 
control  options  for  this  industry  to 
control  HAP  emissions  as  a  class  rather 
than  developing  a  series  of  control 
options  to  control  emissions  of  each 
individual  HAP  on  the  list. 
Consequentiy,  the  control  options 
considered  are  directed  towards  the 
jx>ntrol  of  total  HAP  emissions. 

B.  Selection  of  Emission  Points 

The  EPA  identified  the  primary  types 
of  HAP  emission  points  at  oil  and 
natiual  gas  fedlities.  The  three  primary 
HAP  emission  point  types  are  (1) 
process  vents,  (2)  storage  vessels,  and 
(3)  equipment  leaks. 

The  primary  process  vent  HAP 
emission  point  is  the  glycol  dehydration 
unit  reboiler  vent.  A  glycol  dehydration 
unit  reboiler  regenerates  glycol  used  in 
the  ddiydration  of  natural  gas  by 
separating  the  water  from  the  glycol. 
The  glycol  also  attracts  aromatic 
compounds,  including  BTEX  and  n- 
hexane  during  the  dehydration  process. 
These  HAP,  along  with  the  water  vapor 
and  other  gases,  are  emitted  through  the 
glycol  dehydration  unit  reboiler  vent 

In  addition,  glycol  dehydration  units 
may  incorporate  the  use  of  a  gas 
condensate  glycol  separator  (GCG 
separator  or  flash  tank).  Tlie  rich  glycol. 
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which  has  absorbed  water  vapor  from 
the  natural  gas  stream,  leaves  the  bottom 
of  the  absorption  column  of  a  glycol 
dehydration  unit  and  is  directed  either 
to  (1)  GCG  separator  (flash  tank)  and 
then  a  reboiler  or  (2)  directly  to  a 
reboiler  where  the  water  is  boiled  off  the 
rich  glycol.  If  the  system  includes  a  GCG 
separator  (flash  tank),  the  gas  separated 
bom  the  rich  glycol  is  typically  (1) 
recycled  to  the  header  system,  (2)  used 
for  fuel,  or  (3)  used  as  a  stripping  gas. 
The  GCG  separator  (flash  tank)  vent  is 
a  potential  HAP  emission  point  if 
vented  to  the  atmosphere. 

Other  potential  HAP  emission  point 
process  vents  are  the  tail  gas  streams 
from  amine  treating  processes  and 
sulfur  recovery  units.  Limited  data  have 
been  identified  that  indicate  the 
potential  for  HAP  emissions  from  these 
operations.  Thus,  HAP  emissions  itom 
amine  treating  processes  and  sulfur 
recovery  units  have  not  been  estimated. 
Recent  research  published  by  GRI 
indicates  that  these  emission  points 
have  the  |X)tential  to  be  significant 
sources  of  HAP  emissions.  Comment  is 
requested  on  potential  HAP  emissions 
and  emission  rates  from  these 
operations  and  potential  applicable  air 
emission  controls. 

Storage  vessels  have  also  been 
identified  as  a  HAP  emission  point. 
Storage  vessels  used  in  the  oil  and 
natural  gas  industry  include  storage 
vessels  with  flash  emissions.  Storage 
vessels  in  the  oil  and  natural  gas 
production  source  category  are 
commonly  equipped  with  fixed  roofs. 
Emissions  frt>m  fixed-roof  storage 
vessels  with  flash  emissions  are  a  result 
of  breathing,  working,  and  (primarily) 
flash  losses. 

Pipeline  pigging  and  storage  of 
pipeline  pigging  wastes  is  a  potential 
HAP  emission  point  in  the  transmission 
sector  of  the  oil  and  natural  gas 
industry.  Only  limited  qualitative  data 
have  been  identifled  that  indicate  the 
potential  for  HAP  emissions  from  this 
operation.  Thus.  HAP  emissions  have 
not  been  estimated.  Comment  is 
requested  on  potential  HAP  emissions 
from  storage  of  pipeline  pigging  wastes 
and  potential  applicable  emission 
controls. 

Valves,  pump  seals,  and  other  pieces 
of  equipment  servicing  HAP-containing 
streams  have  the  potential  to  leak.  A 
majority  of  facilities  in  the  oil  and 
natural  gas  industry  do  not  have  LDAR 
programs.  Therefore,  equipment  leaks 
from  that  equipment  servicing  HAP- 
containing  streams  have  been  identified 
as  a  potential  HAP  emission  point. 

In  addition  to  the  above  HAP 
emission  points,  the  EPA  evaluated  the 
potential  regulation  of  other  HAP 


emission  points.  These  included  (1) 
containers,  (2)  equipment  leaks  at  tank 
batteries  and  o%hore  production 
platforms.  (3)  production  surface 
impoundments,  and  (4)  waste  and 
wastewater  management  units. 

Insufficient  data  were  sulunitted  in 
the  Air  Emissions  Survey  Questionnaire 
responses  for  the  other  potential  HAP 
emission  points  of  containers, 
equipment  leaks  at  tank  batteries  and 
offohore  production  platforms, 
production  siir&ce  impoundments,  and 
waste  and  wastewater  management 
units  to  allow  for  determination  of 
existing  control  levels.  Thus,  a  review  of 
other  data  sources  was  conducted  to 
identify  information  on  existing  control 
levels  for  these  potential  HAP  emission 
points. 

For  these  other  HAP  emission  points, 
the  review  of  available  information  did 
not  indicate  any  apparent  pattern  of 
existing  emission  controls.  Thus,  it  has 
been  determined  that  the  existing  level 
of  control  for  this  collection  of  other 
HAP  emission  points  is  no  control. 

C.  Definition  of  Affected  Source 

The  term  affected  source  is  used  in 
part  63  regulations  to  designate  the 
emission  sources  or  group  of  sources 
that  are  regulated  by  a  standard.  Each 
standard  must  define  what  the  affected 
source  is  for  purposes  of  that  specific 
standard. 

The  EPA  has  discretion  to  establish  a 
narrow  or  broad  definition  of  affected 
source,  as  appropriate  for  a  particular 
rule.  A  broad  definition  would  be  in 
terms  of  groups  of  equipment.  A  narrow 
definition  would  designate  specific 
pieces  of  equipment  or  emission  points 
as  separate  affected  sources. 

For  the  proposed  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  NESHAPs.  a  narrow 
derinition  of  affected  source  is  proposed 
for  most  HAP  emission  points.  The 
affected  sources  under  the  oil  and 
natural  gas  production  NESHAP  include 
(1)  each  glycol  dehydration  unit  located 
at  a  major  source  of  HAP.  (2)  each  TEG 
dehydration  unit  located  at  an  area 
source  of  HAP,  and  (3)  each  storage 
vessel  with  flash  emissions  located  at  a 
major  source  of  HAP. 

For  the  proposed  standards  for 
equipment  leaks  at  natural  gas 
processing  plants,  the  EPA  is  proposing 
a  broad  definition  of  affected  source. 
Specifically,  the  group  of  equipment 
targeted  by  fugitive  emission  standards 
(pumps,  pressure  relief  devices,  valves, 
flanges,  etc.  that  operate  in  organic  HAP 
service)  are  designated  as  one  affected 
source,  except  that  compressors  would 
each  be  a  separate  affected  source.  The 
i.raplication  of  this  broader  definition  is 


that  the  replacement  of  an  individual 
component,  such  as  a  valve,  would  not 
be  considered  the  construction  of  a  new 
afiiacted  source,  which  triggers  reporting 
requirements  for  new  sources. 

The  affected  source  under  the  nattiral 
gas  transmission  and  storage  NESHAP  is 
each  glycol  dehydration  unit  located  at 
a  major  source  of  HAP. 

D.  Detemtination  of  MACT  Floor 

As  described  in  this  preamble,  the  Act 
defines  a  minimum  level  of  control  for 
standards  established  under  section 
112(d),  refiarred  to  as  the  MACT  floOT. 
For  a  source  category  with  30  or  more 
sources,  such  as  with  the  oil  and  natural 
gas  production  and  natural  gas 
transmission  and  stonme  source 
categories,  the  MACT  floor  for  existing 
sources  shall  not  be  less  stringent  than 
the  average  emission  limitation 
achieved  in  practice  by  the  best 
performing  12  pwcent  of  existing 
sotirces.  Standards  more  stringent  than 
the  floor  may  be  established  baaed  on  a 
consideration  of  cost,  environmental, 
energy,  and  other  impacts. 

The  EPA  is  to  establish  standards 
based  on  available  information. 
Available  information  for  the  MACT 
floor  analysis  for  these  source  categories 
consists  primarily  of  data  gathered  from 
industry  responses  to  survey 
questionnaires.  The  surveys  were 
designed  to  collect  information 
representative  of  processes  and 
operations  in  these  source  categories. 

1.  MACT  Floor  for  Existing  Sources 

Oil  and  Natural  Gas  Production- 
Glycol  Dehydration  Unit  Vents;  Natural 
Gas  Transmission  and  Storage-Glycol 
Dehydration  Unit  Vents.  The  MACT 
floor  for  all  process  vents  at  glycol 
dehydration  units  (including  area 
source  TEG  dehydration  units  in  the  oil 
and  natural  gas  production  source 
category)  is  95  percent  HAP  emission 
reduction,  which  correlates  with  the 
existing  control  level  estimated  to  be 
achieved  through  the  use  of  condensers. 

Oil  and  Natural  Gas  Production- 
Storage  Vessels.  The  MACT  floor  for 
existing  storage  vessels  containing 
material  with  a  GOR  equal  to  or  greater 
than  50  m  '  (1,750  ft ')  per  barrel  or  an 
API  gravity  equal  to  or  greater  than  40* 
and  an  actual  throughput  equal  to  or 
greater  than  500  BPD  (i.e.,  storage  vessel 
with  flash  emissions)  is  the  installation 
and  op>eration  of  a  cover  that  is 
connected  through  a  closed-vent  system 
to  a  95  percent  efficient  control  device. 
A  pressurized  storage  vessel  that  is 
designed  to  operate  as  a  closed  system 
is  considered  in  compliance  with  the 
requirements  for  storage  vessels. 
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Oil  and  Natural  Gas  Production- 
Equipment  Leaks.  The  MACT  floor 
levels  for  equipment  leaks  apply  only  to 
those  components  at  natural  gas 
processing  plants  handling  material 
with  a  total  HAP  content  equal  to  or 
greater  than  10  percent  by  weight. 

The  MACT  floor  for  equipment  leaks 
at  natural  gas  processing  plants  is 
judged  to  be  at  the  new  source 
performance  standard  (NSPS)  level  of 
control  for  natural  gas  processing  plants, 
llie  NSPS  level  of  control  is  equal  to 
that  of  40  CFR  part  61.  subpart  V 
(equipment  leaks  NESHAP).  Since  the 
pollutants  targeted  for  control  imder  the 
proposed  standards  are  HAP.  the 
proposed  standards  cross-reference  the 
requirements  from  the  equipment  leaks 
NESHAP. 

The  proposed  standards  require 
monthly  monitoring  of  equipment  with 
a  leak  definition  of  10.000  ppmv  VOC. 
Based  on  the  component  counts  and 
other  characteristics  of  the  model 
natural  gas  processing  plants,  it  is 
estimated  that  the  NESHAP  LDAR 
prt>gram  would  attain  a  70  percent  HAP 
emission  reduction  from  uncontrolled 
cases.  The  proposed  standards  allow 
existing  natural  gas  processing  plants 


subject  to  the  NSPS  to  comply  only  with 
those  requirements. 

2.  MACT  Floor  for  New  Sources 

In  the  review  of  available  information, 
the  EPA  did  not  identify  a  method  of 
control  applicable  to  all  types  of  new 
sources  that  would  achieve  a  greater 
level  of  HAP  emission  reduction  than 
the  MACT  floor  for  existing  sources. 
Therefore,  the  MACT  floor  for  new 
sources  in  the  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  source  categories  is  the 
same  as  the  MACT  floor  for  existing 
sources. 

E.  Oil  and  Natural  Gas  Production 
NESHAP-Reffilatory  Alternatives  for 
Existing  and  New  Major  Sources 

The  EPA  evaluated  two  regulatory 
alternatives  for  existing  and  new  major 
sources  in  the  oil  and  natural  gas 
production  source  category.  The  first 
regulatory  alternative  is  the  MACT  floor 
levels  for  the  identified  HAP  emission 
points.  A  second  regulatory  alternative 
was  evaluated  that  included  the 
installation  of  combustion  control 
systems  for  process  vents  and  storage 
tanks  at  all  impacted  major  sources. 


Combustion  systems  typically  have  a 
control  efficiency  of  98  percent,  or 
greater,  as  compared  with  the  control 
systems  in  Regulatory  Alternative  1, 
which  achieve  an  emission  reduction 
efficiency  of  95  percent. 

Regulatory  Alternative  1  (MACT  floor) 
would  achieve  a  nationwide  decrease  in 
HAP  emissions  from  all  HAP  emission 
points  at  major  sources  of 
approximately  77  percent.  In  the  EPA's 
judgement,  the  costs  (and  the  associated 
cost-effectiveness)  of  going  beyond  the 
floor  would  be  greatly  disproportional 
to  the  additional  HAP  emission 
reduction  that  would  be  achieved.  The 
costs  and  average  and  incremental  cost- 
effectiveness  of  the  two  regulatory         ^ 
alternatives  are  presented  in  Table  4. 
Based  on  this  and  other  information,  the 
EPA  selected  Regulatory  Alternative  1 
(MACT  floor)  as  the  basis  for  the 
proposed  standards.  In  addition,  the 
EPA  did  not  select  Regulatory 
Alternative  2  since  the  control  options 
evaluated  (combustion  systems) 
involved  the  destruction  of  a 
recoverable  non-renewable  resource  and 
did  not  encourage  the  application  of 
poUution.prevention  techniques. 


Table  4.— Comparison  of  Regulatory  Alternative  Cost  Impacts  for  the  Proposed  Oil  and  Natural  Gas 

Production  Standards — Major  Source  Provisions 


Cost  category 


Regulatory  attemativa 


1 
(MACT  floor) 


Implementation  costs  (MiMon  of  July  1993  $): 

Total  installed  capital  

Total  anrtual  

Cost-effectiveness  (S/Megagram  HAP): 

Average 

Incremental  ~_ 


6.5 

4.0 

130 


18 
23 

740 
19.000 


These  standards  would  impact  those 
glycol  dehydration  units,  at  major 
sources,  with  an  actual  natural  gas 
throughput  equal  to  or  greater  than  85 
thousand  m3/day  (3.0  MMSCF/D),  on  an 
annual  average  basis,  unless  it  is 
demonstrated  that  benzene  emissions 
frt>m  the  imit  were  less  than  0.9  Mg/yr 
(1  tpy). 

F.  Oil  and  Natural  Gas  Production 
NESHAP-Regulatory  Alternatives  for 
Existing  and  New  Area  Sources 

The  EPA  evaluated  four  regulatory 
alternatives  for  TEG  dehydration  units 
at  existing  and  new  area  sources  at  oil 
and  natural  gas  production  sources. 
Each  regulatory  alternative  is 
characterized  in  terms  of  an  action  level, 
above  which  HAP  emissions  must  be 
controlled.  The  action  levels  considered 
are  expressed  as  the  actual  annual 


average  flow  rate  of  natural  gas  (in 
thousand  mVday  (MMSCF/D))  to  the 
TEG  dehydration  unit.  The  action  levels 
for  the  regulatory  alternatives  are  (1)  113 
thousand  m^/day  (4.0  MMSCF/D)  or 
greater.  (2)  85  thousand  mVday  (3.0 
MMSCF/D)  or  greater.  (3)  42  thousand 
mVday  (1.5  MMSCF/D)  or  greater,  and 
(4)  8.5  thousand  mVday  (0.3  MMSCF/D) 
orgreater. 

Based  on  an  evaluation  of  the 
projected  action  level  impacts  and  costs- 
effectiveness,  the  EPA  selected 
Regulatory  Alternative  2  as 
representative  of  GACT  for  TEG 
dehydration  units  at  area  sources  of 
HAP.  Alternative  2  would  impact  those 
TEG  dehydration  units  with  an  actual 
natural  gas  throughput  equal  to  or 
greater  than  85  thousand  m^/day  (3.0 
MMSCF/D),  on  an  annual  average  basis, 
unless  it  is  demonstrated  that  benzene 


emissions  frt>m  the  imit  were  less  than 
0.9  Mg/yr  (1  tpy). 

It  is  the  objfrstive  of  the  EPA  to 
structure  the  rules  for  area  sources  in  a 
way  that  protects  exposed  populations. 
The  EPA  also  needs  to  minimize  the 
cost  to  industry  to  control  imits  where 
there  would  be  less  himian  exposure 
and  overall  cancer  incidence  from 
exposure  to  HAP  emissions  from  area 
source  TEG  dehydration  units. 

Therefore,  the  EPA  is  proposing  a 
criterion  that  no  unit  would  have  to  be 
controlled  if  it  is  demonstrated  that 
emissions  of  benzene  from  the  unit  are 
less  than  0.9  Mg/yr  (1  tpy).  either 
uncontrolled  or  with  controls  in  place 
under  federally  enforceable  limits.  As 
noted  previously,  benzene  is  a  known 
human  carcinogen  that  is  typically 
emitted  from  TEG  dehydration  imits. 
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The  EPA  is  also  proposing  the  use  of 
a  population-based  action  level  in 
conjunction  with  the  actual  natural  gas 
throughput  and  benzene  emission  rate 
action  levels  for  area  source  TEG 
dehydration  units.  The  EPA  selected  an 
action  level  based  on  the  county-level 
urban  versus  rural  location  of.area 
source  TEC  dehydration  units.  Only 
those  selected  area  source  TEC 
dehydration  units  located  in  counties 
classified  as  urban  (see  section  III  of  this 
preamble)  and  also  meeting  or 
exceeding  the  actual  natural  gas 
throughput  and  benzene  emission  rate 
action  levels  will  be  required  to  install 
air  emission  controls  on  all  process 
vents. 


G.  Natural  Gas  and  Transmission 
NESHAP-Regulatory  Alternatives  for 
Existing  and  New  Major  Sources 

The  EPA  evaluated  two  regulatory 
alternatives  for  existing  and  new  major 
sources  in  the  natural  gas  transmission 
and  storage  source  category.  The  first 
regulatory  alternative  is  the  MACT  floor 
level  for  all  process  vents  at  glycol 
dehydration  units.  A  second  regulatory 
alternative  was  evaluated  that  included 
the  installation  of  combustion  control 
systems  for  process  vents  at  all 
impacted  major  sources.  Combustion 
systems  typically  have  a  control 
efficiency  of  98  percent,  or  greater,  as 
compared  with  the  control  systems  in 
Regulatory  Alternative  1  which  achieve 
an  emission  reduction  efficiency  of  95 
{)ercent. 

Regulatory  Alternative  1  (MACT  floor) 
would  achieve  a  nationwide  decrease  in 


HAP  emissions  from  major  sources  of 
approximately  95  percent.  The  costs  and 
the  associated  cost-effiactiveness  of 
going  beyond  the  floor  would  be  greatly 
disproportional  to  the  additional  HAP 
emission  reduction  that  would  be 
achieved.  The  costs  and  average  and 
incremental  cost-effectiveness  of  the 
two  regulatory  alternatives  are 
presented  in  Table  5.  Based  on  this  and 
other  information,  the  EPA  selected 
RegulatCHy  Alternative  1  (MACT  floor) 
as  the  basis  for  the  proposed  standards. 
In  addition,  the  EPA  did  not  select 
Regulatory  Alternative  2  since  the 
control  options  evaluated  (combustion 
systems)  involved  the  destruction  of  a 
recoverable  non-renewable  resource  and 
did  not  encourage  the  application  of 
pollution  prevention  techniques. 


Table  5.— Comparison  of  Regulatory  Alternative  Cost  Impacts  for  the  Proposed  Natural  Gas 

Transmissk)n  and  Storage  Standards 


Regulatory  altemative 

Cost  category 

« 

1 
(MACT  floor) 

2 

Imptamantation  costs  (Thousand  of  July  1993  $): 

Total  installed  a«>ital 

57 
46 

420 

230 

Total  annual 

Coat-effectivenass  (S/Megagram  HAP):                                                                                        r' 
Average „ „ .  .            ,      " 

250 

2,100 
20.000 

Incramemal  

H.  Selection  of  Format 

Section  112(d)  of  the  Act  requires  that 
emission  standards  for  control  of  HAP 
be  prescribed  unless,  in  the  judgement 
of  the  Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  emission  standards. 
Section  112(h)  identifies  two  conditions 
under  which  it  is  not  considered 
feasible  to  prescribe  or  enforce  emission 
standards.  These  conditions  include  (1) 
if  the  HAP  cannot  be  emitted  through  a 
conveyance  device  or  (2)  if  the 
application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 
technological  or  economic  limitations.  If 
emission  standards  are  not  feasible  to 
prescribe  or  enforce,  then  the 
Administrator  may  instead  promulgate 
equipment,  work  practice,  design  or 
operational  standards,  or  a  comoination 
thereof. 

Formats  for  emission  standards 
include  (1)  percent  reduction,  (2) 
concentration  limits,  or  (3)  a  mass 
emission  limit.  For  the  proposed 
NESHAPs.  standards  solely  expressed  as 
a  percent,  concentration,  or  mass 
emission  reduction  would  not  alone 
appropriately  reflect  the  technologies  on 


which  the  proposed  standards  are  based 
and  ensure  that  the  intended  emissions 
reductions  are  achieved.  Therefore,  the 
proposed  standards  are  a  combination  of 
(1)  emission  standards  and  (2) 
equipment,  design,  work  practice,  and 
operational  standards. 

The  format  chosen  for  glycol 
dehydration  unit  (including  area  source 
TEG  dehydration  units  subject  to  the 
proposed  oil  and  natural  gas  production 
NESHAP)  process  vent  streams  is  a  HAP 
weight-percent  reduction  requirement 
that  applies  to  the  control  device.  A 
weight-percent  reduction  format  is 
appropriate  for  streams  with  HAP 
concentrations  above  1,000  ppmv 
because  such  a  format  ensures  the  95 
percent  control  level  requirement.  The 
format  for  the  proposed  storage  vessel 
provisions  is  a  combination  of  a  weight- 
percent  reduction  and  inspection, 
repair,  and  work  practice  requirements. 
The  inspection,  repair,  and  work 
practice  requirements  are  necessary  to 
ensure  the  proper  operation  and 
integrity  of  control  equipment. 

For  equipment  leak  soiirces,  such  as 
pumps  and  valves,  the  EPA  has 
previously  determined  that  it  is  not 


feasible  to  prescribe  or  enforce  emission 
standards.  Except  for  those  items  of 
equipment  for  which  standards  can  be 
set  at  a  specific  OHicentration.  The  only 
method  of  measuring  emissions  is  total 
enclosure  of  individual  items  of 
equipment,  collection  of  emissions  for  a 
specified  time  period,  and  measurement 
of  the  emissions.  This  procedure, 
known  as  bagging,  is  a  time-consuming 
and  prohibitively  expensive  technique 
considering  the  great  number  of 
individual  items  of  equipment  in  a 
typical  process  unit. 

The  proposed  standards  for 
equipment  leaks  at  natural  gas 
proces^ng  plants  incorporate  several 
formats,  including  equipment,  design, 
base  performance  levels,  work  practices, 
and  operational  practices.  The  proposed 
formats  are  the  same  as  for  the  natural 
gas  processing  plant  (on-shore)  NSPS 
and  the  40  CFR  part  61,  subpart  V 
equipment  leaks  (fugitive  emissions) 
NESHAP. 

/.  Selection  of  Test  Methods  and 
Procedures 

Test  methods  and  procediures 
specified  in  the  proposed  standards 
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would  be  used  to  demonstrate 
compliance.  Procedures  and  methods 
included  in  the  proposed  standards  are, 
where  appropriate,  based  on  procediues 
and  methods  previously  developed  by 
the  EPA  for  use  in  implementing 
standards  for  sources  similar  to  those 
being  proposed  for  regulation.  Methods 
and  procedures  are  included  to 
determine  the  following  (1)  no 
detectable  emissions,  (2)  volatile  organic 
HAP  (VOHAP)  concentration,  (3) 
control  device  performance  (i.e.. 
control-efficiency),  and  (4)  annual 
average  flow  rate  of  field  naturalgas  to 
a  glycol  dehydration  unit. 

/.  Selection  of  Monitoring  and 
Inspection  Requirements 

Control  devices  used  to  comply  with 
the  proposed  standards  need  to  be 
properly  operated  and  maintained  if  the 
standards  are  to  be  achieved  on  a  long- 
term  basis.  The  EPA  considered  two 
monitoring  options  for  these  NESHAPs 
(1)  the  use  of  CMS  and  (2)  the  use  of 
monitors  that  measure  operating 
parameters  that  can  be  directly  related 
to  the  emission  control  perfcamance  of 
a  partictilar  control  device. 

The  CMS  that  use  gas  chitnnatography 
to  measure  individual  gaseous  organic 
HAP  ccnnpound  chemicals  are  not 
practical  tar  applications  where 
multiple  organic  HAP  chemicals  are  to 
be  monitorwl,  as  is  typical  with  oil  and 
natural  gas  production  and  natural  gas 
transmission  and  storage  bdli^. 

An  altemative  is  to  use  a  CMS  to 
measure  total  VCX^  or  total 
hydrocarbons  (THC)  as  a  surrogate  f(» 
total  organic  HAP.  These  CMS. 
however,  provide  a  measure  of  the 
relative  oonoratntioo  level  of  a  mixture 
of  organic  chemicals,  rather  than  a 
quantified  level  of  the  mganic  species 
present 

Baaed  on  these  reasons,  the  EPA 
rejected  requiring  the  use  of  CMS  fw  the 
proposed  NESHAPs.  bistead.  the  EPA 
selected  monitoring  of  control  device 
operating  parametera  indicative  of  air 
emission  control  pwformanoe  as  the 
wpropriate  approech  to  monitoring^ 

The  propoeed  NESHAPs  specify  the 
types  of  parameters  that  can  be 
monitored  for  ccHumon  types  of  control 
devices.  These  parameters  were  selected 
because  they  are  good  indicatore  of 
control  device  pctrformance  and  because 
continuous  parameter  monitoring 
instrumentation  is  available  at  a 
reasonable  cost.  An  owner  or  operator 
could  be  approved,  on  a  case-by-case 
basis,  to  monitor  parameters  not 
speafically  listed  in  the  proposed 
standards. 

The  established  operating  parameters 
for  ench control  device  willbe 


incorporated  in  the  operating  permit 
issued  for  a  facility  (or,  in  the  absence 
of  an  operating  permit,  the  established 
levels  will  be  directly  enforceable)  and 
will  be  used  to  determine  a  facility's 
compliance  status.  Excursions  outside 
the  established  operating  parameter 
values  will  be  considered  violations  of 
the  applicable  emission  standards, 
except  when  the  exoirsion  is  caused  by 
a  startup,  shutdown,  or  malfunction  that 
meets  the  criteria  specified  in  the  part 
63  General  Provisions  (40  CFR  part  63 
subpart  A). 

Continuous  monitoring  is  not  feasible 
for  those  emission  points  required  to 
comply  with  certain  equipment 
standards  and  vtoA  practice  standards 
(e.g.,  storage  vessels  equipped  with  only 
covers,  pumps  and  valves  subject  to 
LDAR  programs).  In  such  cases,  failure 
to  install  and  maintain  the  required 
equipment  or  properly  implement  the 
LOAE  program  constitutes  a  violation  of 
the  applicable  equipment  or  woiic 
practice  standards. 

The  owner  or  operator  of  a  glycol 
dehydration  unit  that  does  not  install 
controls  would  be  required  to  install  a 
flow  monitor  to  demonstrate  that  the 
actual  natural  gas  flow  rate  to  the  unit 
is  less  than  the  action  level  of  85 
thousand  mVday  (3.0  MMSCF/D).  on  an 
aimual  average  basis.  If  a  flow  monitor 
is  installed,  it  must  have  an  accuracy  of 
within  2  percent 

K.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

The  EPA  may  require  an  owner  or 
operator  of  a  source  to  establish  and 
fnyintain  rscords  and  prepare  and 
submit  notifications  and  reports. 
General  recordkeeping  and  reporting 
raquiremmts  for  all  NESHAP  are 
specified  in  the  part  63  General 
Provisions  (40  CFR  63.9  and  40  CFR 
63.10). 

The  proposed  standards  would 
require  sources  to  submit  (1)  initial 
notification  reports.  (2)  notification  of 
compliance  status  reports,  and  (3)  other 
periodic  reports  (e.g..  startup,  shutdown 
and  malfunction  report,  excess 
emissions  rep<Ht,  CMS  pOTfbrmance  test 
report). 

All  recordkeeping  and  reporting 
requirements  propped  for  major 
sources  are  consistent  with  the  General 
Provision  requirements,  except  that  (1) 
the  initial  notification  would  not  be  due 
for  a  year  and  (2)  the  startup,  shutdown 
and  malfunction  report,  excess 
emissions  rep(tft.  and  CMS  performance 
test  report  would  be  required  semi- 
aimually  rather  than  quarterly  unless 
otherwise  specified  by  the  State 
regulatory  authority. 


The  EPA  is  proposing  fewer 
recordkeeping  and  reporting 
requirements  for  oil  and  natural  gas 
production  area  sources.  Specifically, 
the  owners  and  operators  of  applicable 
area  sources  are  not  subject  to  (1)  the 
requirements  in  §63.6,  paragraph  (e)  of 
the  General  Provisions  for  developing 
and  maintaining  a  startup,  shutdown, 
and  malfunction  plan  or  (2)  the 
requirements  in  §63.10,  paragraph  (d) 
for  reporting  actions  consistent  with  the 
plan.  The  owners  and  operators  of 
applicable  area  sources  are  required  to 
submit  a  report  identifying  occurrences 
of  startup,  shutdown,  or  malfunction 
when  these  events  happen  or  are 
anticipated  to  happen. 

Further,  the  periodic  excess  emissions 
reports  and  summary  reports,  as 
described  in  §63. 10. paragraph  (e)(3)  of 
the  General  Provisions,  are  required  on 
a  less  frequent  basis  than  for  major 
sources.  For  area  sources,  these  reports 
are  required  annually  (i.e..  major 
sources  need  to  submit  these  reports 
semi-annually).  This  was  done  to  reduce 
the  recordkeeping  and  reporting  bimien 
on  owners  and  operatore  of  affected 
facilities. 

DC.  Relationship  to  CMher  Standards 
and  PrograiBt  ander  the  Act 

A.  Relationship  to  the  Part  70  and  Part 
71  Permit  Programs 

Under  title  V  of  the  Act.  the  EPA 
est^lishad  a  permitting  program  (part 
70  and  part  71  permitting  program)  that 
requires  all  ownen  and  operators  of 
HAP-emitting  sources  to  obtain  an 
operating  permit  (57  FR  32251.  July  21. 
1992).  Sources  sulqect  to  the  permitting 
program  (i.e..  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  sources)  are  required  to 
submit  complete  permit  applications 
within  a  year  after  a  State  program  is 
approved  by  the  EPA  or,  where  a  State 
program  is  not  approved,  within  a  year 
^^fter  a  program  is  promulgated  by  the 
EPA.  If  the  State  v^ere  the  facility  is 
located  does  not  have  an  approved 
permitting  program,  the  owner  or 
operator  of  a  facility  must  submit  the 
appUcation  to  the  EPA  Regional  Office 
in  accordance  with  the  requirements  of 
the  part  63  General  Provisions  (40  CFR 
63  sutmart  A). 

In  addition,  secticm  502(a)  of  the  Act 
expressly  gives  the  Administrator  the 
discretion  to  exempt  one  or  more  area 
source  categories  (in  whole  or  in  part) 
fit>m  the  requirement  to  obtain  a  permit 
under  42  U.S.C  7661a(a). 

*  *  'if  the  Admimstrator  finds  that 
compliance  with  such  requirements  is 
impracticable,  inCBSsible,  or  unnacesnrily 
burdensome  on  such  categories. 
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One  critical  factor  that  the  EPA 
considers  as  part  of  the  "unnecessarily 
burdensome"  criteria  is  the  degree  to 
which  the  standard  is  implementable 
outside  of  a  permit,  such  that  the  permit 
would  provide  minimal  additional 
beneHt  with  regard  to  source-specific 
tailoring  of  the  standards. 

All  area  source  TEG  dehydration  units 
impacted  by  the  provisions  of  the 
proposed  standards  must  (1)  comply 
with  the  compliance  schedule  within 
the  rule,  (2)  p«rform  monitoring  of  the 
required  parameters  for  ensuring 
compliance,  and  (3)  follow  the  limited 
recordkeeping  and  reporting 
requirements.  Therefore,  the  primary 
goal  of  significant  reductions  in  HAP 
emissions,  particularly  BTEX  and  n- 
hexane,  would  be  achieved,  regardless 
of  whether  a  permit  is  required.  Unless 
otherwise  required  by  the  State,  the 
OMmer  or  operator  of  an  area  source 
subject  to  the  proposed  standards  is  not 
required  to  obtain  a  permit  under  part 
70  of  title  40  CFR. 

5.  Relationship  Between  the  OH  and 
Natumt  Gas  Production  and  the  Organic 
Liquids  Distribution  (Non-Gasoline) 
Source  Categories 

The  EPA  believes  that  a  clear 
applicability  demarcation  is  necessary 
to  distinguish  those  sources  that  would 
be  subject  to  the  proposed  oil  and 
natural  gas  production  NESHAP  and 
those  that  would  be  subject  to  the 
organic  liquids  distribution  (non- 
gasoline)  NESHAP,  which  is  scheduled 
forpromulgation  by  the  year  2000. 

Ttie  proposed  standaros  fw  the  oil 
and  natural  gas  production  source 
category  identify  the  source  category 
and  applicability  as  including  bcilities 
up  to  the  point  of  custody  transfier.  The 
EPA  intends  to  define  the  organic 
liquids  distribution  (non-gasoline) 
soufoe  category  as  including  those 
facilities  that  handle  and  distribute 
organic  liquids  (non-gasoline)  from  the 
point  of  oistody  transfer. 

C.  Relationship  of  Proposed  Standards 
to  the  Foliation  Prevention  Act 

The  Congress  passed  and  the 
President  signed  into  law  the  Pollution 
Prevention  Act  of  1990  (PPA)  making 
pollution  prevention  a  national  policy. 
Section  6602(b)  identifies  an 
environmental  management  hierarchy 
in  which  pollution 

*  *  *  should  b»  prevented  or  reduced 
whenever  fewihie:  pollution  that  cannot  be 
prevented  should  be  recycled  In  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be  prevented 
or  recycled  should  l>e  treated  in  an 
environmentally  safe  manner,  whenever 
feasible;  and  disposal  or  other  raleaaes  into 


the  environment  should  be  employed  only  as 
a  last  resort  *   *   * 

In  short,  preventing  pollution  before  it 
is  created  is  preferable  to  trying  to 
manage,  treat  or  dispose  of  it  after  it  is 
created. 

According  to  PPA  section  6603. 
source  reduction  is  defined  as  reducing 
the  generation  and  release  of  hazardous 
substances,  pollutants^  wastes, 
contaminants  or  residuals  at  the  source, 
usually  within  a  process.  The  term 
includes  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control.  Source  reduction 
does  not  include  any  practice  that  alters 
the  physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  that  is  not  integ^  to  or 
necessary  for  producing  a  product  or 
providing  a  service. 

Pertaining  to  these  proposals,  section 
6604(b)(2)  of  the  PPA  directs  the  EPA  to. 
among  other  things. 

•  •  •  review  regulations  of  the  Agency  prior 
and  subsequent  to  their  proposal  to 
determine  their  effect  on  source  reduction. 

The  EPA  believes  that  these  proposed 
standards  are  consistent  with  the 
purpose  of  the  Clean  Air  Act's 
requirement  to  consider  source 
reduction  technologies.  The  EPA's 
emphasis  on  source  reduction  hierarchy 
is  also  entirely  consistent  with  the  Act. 
particularly  the  air  toxics  provision 
(section  112)  that  raquiies  the  maximum 
achievable  emission  reductions  through 
measures  that 

*  *  *  reduce  the  volume  of.  or  eliminate 
emissions  of.  such  pollutants  through  process 
changes,  substitution  of  matariala  or  other 
modifications;  *  •  ■ 

In  the  proposed  standards,  the  EPA  has 
incorporated  the  application  of  the 
environmental  source  reduction 
management  hierarchy.  These  proposed 
standards  encourage  source  reduction 
by  (1)  control  of  HAP  air  emissions 
through  the  use  of  condensers  and  vapor 
collection/recovery  systems  and  (2) 
allowing  for  the  use  of  system 
optimization  on  glycol  dehydration 
units  through  the  adjustment  of  the 
glycol  circulation  rate.  This  adjustment 
may  significantly  reduce  related  HAP 
emissions  because,  on  average,  the 
glycol  circulation  rate  is  double  the 
necessary  rate. 


D.  Relationship  of  Proposed  Standards 
to  the  Natural  Gas  STAR  Program 

The  Natural  Gas  STAR  Program  is  a 
voluntary,  cooperative  program  between 
the  EPA  and  the  natural  gas  industry  to 
promote  cost-effective  methods  for 
reducing  methane  emissions.  The 
program,  part  of  the  U.S.  Climate 
Change  Action  Plan,  outlines  a  set  of 
initiatives  that  will  enable  the  profitable 
reduction  of  greenhouse  gas  emissions. 
The  first  phase  of  the  program  was 
initiated  in  1993  with  companies  in  the 
natural  gas  transmission  and 
distribution  industry.  The  38  partner 
companies  are  currently  captiuing  36.8 
million  m'  (1.3  billion  ft'  (bcO)  of 
methane  annually,  worth  almost  $3 
million. 

The  natiual  gas  production  industry 
program  was  initiated  in  1995.  When 
fully  implemented  in  the  year  2000. 
Natural  Gas  STAR  companies  are 
projected  to  recover  more  than  710 
millicm  m'  (25  bcf)  of  methane 
annually,  worth  an  estimated  $50 
million. 

Under  this  program,  partnere  agree  to 
implement  two  best  management 
prM:tices  (m4Ps)  when  cost-effective. 
These  include  (1)  idwrtifying  and 
replacing  high-bleed  pneiunatic  devices 
and  (2)  installing  GCG  separators  (flash 
tank  separators)  on  glycol  dehydration 
units  and  recovering  the  separated 
methane  stream.  Additionally,  Uie  EPA 
has  agreed  to  assist  partner  compenies 
in  the  removal  of  lu justified  regulatory 
barriere  to  implementing  these 
practices. 

The  standards  proposed  for  the  oil 
and  natural  gas  production  and  natural 
gas  transmission  and  storage  source 
categories  do  not  cieete  regulatory 
barriers  to  implementing  the  BMFs 
encouraged  under  this  program.  The 
control  requirements  for  glycol 
dehydration  units  at  major  sources  and 
selected  area  sources  would  require 
control  of  the  flash  tank  separator  vent, 
if  present.  This  would  encourage  further 
product  recovery  and  reduction  of  HAP 
and  methane  air  emissions  and  enhance 
the  product  recovery  and  emission 
reduction  goals  of  the  Natural  Gas  STAR 
Program. 

E.  Overlapping  Regulations 

The  proposed  standards  clarify  the 
applicability  of  40  CFR  part  63,  subpart 
HH  (oil  and  natural  gas  production 
NESHAP)  equipment  leak  provisions  by 
stating  that  existing  oil  and  natural  gas 
production  sources  subfect  to  subpart 
HH  and  40  CFR  part  60,  subpart  KKK 
(onshore  natural  gas  processing  plants 
NSPS)  are  required  only  to  cranply  with 
subpart  KKK. 
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X.  Solicitation  of  Comments 

Comments  are  specifically  requested 
on  several  aspects  of  the  proposed 
standards.  These  topics  are  summarized 
below. 

A.  Potential-to-Emit 

The  EPA  is  cvirrently  in  the  process  of 
developing  a  separate  rulemaking  to 
address  several  potential-to-emit  (Kit) 
issues.  Until  the  EPA  takes  final  action 
on  the  proposal,  any  determination  of 
PTE  made  to  determine  a  facility's 
applicability  status  under  a  relevant  part 
63  standard  should  be  made  according 
to  requirements  set  forth  in  the  relevant 
standard  and  in  the  General  Provisions. 

Industry  representatives  have 
commented  that  both  oil  and  natural  gas 
production  and  natural  gas  transmission 
and  storage  facilities  often  have  a 
maximum  cajjacity  (based  on  physical 
and  operational  design)  to  emit  higher 
than  inherent  physical  limitations 
would  allow.  Concern  was  expressed 
that  potential  emissions  could  be 
overestimated  and  a  facility  could  be 
subject  to  the  Act  requirements  affecting 
major  sources  despite  inherent 
limitations  (e.g.,  depletion  of  oil  and 
natural  gas  reservoirs). 

The  EPA  is  committed  to  providing 
technical  assistance  on  the  type  of 
inherent  physical  and  operational 
design  featiues  that  may  be  considered 
acceptable  in  determining  the  PTE  for 
certain  source  categories.  Therefore,  the 
EPA  is  evaluating  and  solicits  specific 
reconunendations,  along  with 
supporting  dociunentation,  on  how 
inherent  limitations  should  be 
addressed  for  oil  and  natural  gas 
production  and  natiu^  gas  transmission 
and  storage  facilities. 

B.  Definition  of  Facility 

The  EPA  specifically  requests 
comments  on  the  proposed  definition  of 
facility.  Specifically,  the  EPA  requests 
comments  on  whether  the  proposed 
definition  appropriately  implements  the 
intent  of  the  major  source  definition  in 
section  112(a)(1)  for  the  oil  and  natiu^ 
gas  production  and  natural  gas 
transmission  and  storage  souice 
categories,  or  if  another  definition 
would  better  implement  this  intent. 

C.  Interpretation  of  "Associated 
Equipment"  in  Section  1 12(n)(4)  of  the 
Act 

As  discussed  in  section  V  of  this 
preamble,  the  EPA  has  proposed  a 
definition  for  the  term  "associated 
equipment"  to  implement  the  special 
provisions  of  section  112(n)(4)  of  the 
Act  for  the  oil  and  natural  gas 
production  source  category.  Comments 


are  specifically  requested  on  the  EPA's 
proposed  definition.  ~ 

Inhere  is  disagreement  with  the 
EPA's  proposed  definition,  the  EPA 
requests  that  the  commenter  provide 
alternative  definition  options,  along 
with  supporting  documentation,  that 
would  provide  the  relief  intended  by 
Congress  for  this  industry  while 
preserving  the  EPA's  ability  to  regulate 
HAP  emissions  from  glycol  dehydration 
units,  storage  vessels  with  flash 
emissions,  and  equipment  leaks. 

D.  Regulation  of  Area  Source  Glycol 
Dehydration  Units 

The  EPA  does  not  intend  to  regulate 
TEG  dehydration  units  that  have  low 
HAP  emissions  or  units  in  areas  where 
there  is  little  or  no  potential  threat  of 
adverse  health  effects  from  exposure  to 
HAP  emissions  from  TEG  dehydration 
units.  The  rules,  as  proposed,  include 
applicability  cutoffs  of  (1)  85  thousand 
mVday  (3.0  MMSCF/D)  of  flow  to  the 
imit,  on  an  annual  average  basis,  or  (2) 
0.9  Mg/yr  (1  tpy)  of  benzene  emissions. 

The  EPA  is  proposing  an  additional 
action  level  based  on  the  county-level 
urban  versus  rural  location  of  area 
source  TEG  dehydration  units.  Thus, 
only  those  selected  area  source  TEG 
dehydration  units  located  in  counties 
classified  as  urban  (see  section  III  of  this 
preamble)  and  also  meeting  or 
exceeding  the  actual  natiu^l  gas 
throughput  and  benzene  emission  rate 
action  levels  will  be  required  to  install 
air  emission  controls  on  all  process 
vents.  Units  (1)  below  these  cutoffs  or 
(2)  located  in  counties  classified  as  rural 
would  not  have  to  be  controlled  for  HAP 
emissions  under  the  proposed  rules. 

The  EPA  evaluated  the  use  of  a  risk- 
distance  applicability  criteria  as  an 
alternative  to  the  urban  area  criteria. 
The  EPA  is  requesting  conunent,  along 
with  supporting  dociunentation,  on  the 
use  of  a  risk-distance  applicability 
criteria  for  focussing  the  area  source 
provisions  of  this  proposed  regulation  to 
only  those  area  source  TEG  dehydration 
units  that  meet  a  risk-distance  criteria 
for  applicability. 

TEG  dehydration  units  located  at 
natiual  gas  transmission  and  storage 
facilities  emit  similar  emissions  and 
have  a  similar  emission  potential  to 
those  located  at  oil  and  natural  gas 
production  facilities.  However, 
insufficient  information  was  available  to 
conduct  an  area  source  finding  analysis 
for  the  natural  gas  transmission  and 
storage  source  category. 

The  EPA  is  ciurently  evaluating 
whether  TEG  dehydration  units  located 
at  natural  gas  transmission  and  storage 
area  sources  result  in  an  unacceptable 
risk  and  should  be  listed  and  regulated 


as  an  area  source.  The  EPA  is  soliciting 
comment,  along  with  supporting 
documentation,  in  this  notice  on  the 
emissions,  location,  and  number  of  TEG 
dehydration  units  located  at  natural  gas 
transmission  and  storage  area  sources. 
Information  supplied  to  the  EPA  should 
either  support  or  negate  the  need  for  an 
area  soiure  listing. 

E.  HAP  Emission  Points 

The  EPA  specifically  requests 
information  on  potential  HAP  emissions 
that  may  be  associated  with  (1)  process 
vents  at  amine  treating  units  and  sulfur 
plants,  (2)  transfer  and  storage  of 
pipeline  pigging  wastes,  and  (3) 
combustion  sources  located  at  oil  and 
natural  gas  production  and  natural  gas 
transmission  and  storage  facilities.  The 
EPA  has  not  identified  sufficient  data  to 
adequately  address  the  potential  of  HAP 
emissions  from  these  emission  points  in 
these  source  categories.  Thus,  the  EPA 
is  requesting  comment,  along  with 
supporting  documentation,  on  HAP 
emissions  fitim  these  emission  points. 

F.  Storage  Vessels  at  Natural  Gas 
Transmission  and  Storage  Facilities 

The  EPA  had  insufficient  information 
to  determine  whether  significant  HAP- 
emitting  storage  vessels  warranting 
control  are  located  at  natural  gas 
transmission  and  storage  facilities  that 
are  major  sources  of  HAP.  Therefore,  the 
EPA  is  soliciting  information  and 
comment,  along  with  supporting 
documentation,  regarding  the  storage 
vessels  located  at  Uiese  sources. 

Specifically,  the  EPA  is  requesting 
information  and  comment,  along  with 
supporting  documentation,  on  whether 
the  storage  vessels  currently  being 
proposed  for  control  imder  the  oil  and 
natiual  gas  production  NESHAP  are 
similar  to  those  located  at  natural  gas 
transmission  and  storage  facilities. 

G.  Cost  Impact  and  Production  Recovery 
Credits 

The  EPA  specifically  requests 
comments  on  the  cost  impact  and  the 
production  recovery  credits  as 
discussed  in  section  IV  of  the  preamble. 
In  addition  to  its  solicitation  for 
comments,  the  EPA  also  requests 
documentation  to  support  cost  impact 
or  recovery  credit  comments. 

XI.  Administrative  Requirements 

A.  Docket 

The  docket  for  these  rulemakings  is 
A-94-04.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
principal  purposes  of  the  docket  are  (1) 
to  allow  interested  parties  a  means  to 
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identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review 
(except  for  interagency  review 
materials)  [section  307(d)(7)(A)  of  the 
Act).  This  docket  contains  copies  of  the 
regulatory  text.  BID,  BID  references,  and 
technical  memoranda  documenting  the 
information  considered  by  the  EPA  in 
the  development  of  the  proposed  rules. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  AOORESSES  section  of  this  notice. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  these  proposed  rules 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  Information 
Collection  Request  (ICR)  documents 
have  been  prepared  by  the  EPA  (ICR 
Nos.  1788.01  and  1789.01)  and  copies 
maybe  obtained  from  Sandy  Fanner,  * 
OiTE  Regulatory  Informati(Hi  Division; 
U.S.  Environmental  Protection  Agency 
(2137):  401  M  Street,  S.W.;  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 

Information  is  reqiured  to  ensure 
compliance  with  the  provisions  of  the 
proposed  rules.  If  the  relevant 
infonnation  %vare  collected  less 
frequently,  the  EPA  would  not  be 
reasonably  assured  that  a  source  is  in 
compliance  with  the  proposed  rules.  In 
addition,  the  EPA's  authority  to  take 
administrative  action  would  be  reduced 
siniificantly. 

The  proposed  rules  would  require 
that  tacility  owners  or  operators  retain 
records  for  a  period  of  five  years,  which 
exceeds  the  three  year  retention  period 
contained  in  the  guidelines  in  5  CFR 
1320.6.  The  five  year  retention  period  is 
consistent  with  the  provisions  of  the 
General  Provisions  of  40  CFR  Part  63, 
and  with  the  five  year  records  retention 
requirement  in  the  operating  permit 
program  under  Title  V  of  the  CAA. 

All  information  submitted  to  the  EPA 
for  which  a  claim  of  confidentiality  is 
made  will  be  safeguarded  according  to 
the  EPA  policies  set  forth  in  Title  40, 
Chapter  1.  Part  2.  Subpart  B, 
Confidentiality  of  Business  Infonnation. 
See  40  CFR  2,  41  FR  36902.  September 
1. 1976:  amended  by  43  FR  3999. 
September  8. 1978;  43  FR  42251, 
September  28. 1978:  and  44  FR  17674. 
March  23. 1979.  Even  where  the  EPA 
has  determined  that  data  received  in 
response  to  an  ICR  is  eligible  for 
confidential  treatment  under  40  CFR 
Part  2.  Subpart  B.  the  EPA  may 
nonetheless  disclose  the  information  if 


it  is  "relevant  in  any  proceeding"  under 
the  statute  (42  U.S.C.  7414(C):  40  CFR 
2.301(g)|.  The  information  collection 
complies  with  the  I*rivacy  Act  of  1974 
and  Office  of  Management  and  Budget 
(OMB)  Circular  108. 

Information  to  be  reported  consists  of 
emission  data  and  other  infonnation 
that  are  not  of  a  sensitive  nature.  No 
sensitive  personal  or  proprietary  data 
are  being  collected. 

The  estimated  annual  average  hour 
burden  for  the  major  source  provisions 
of  the  proposed  oil  and  natiu-al  gas 
production  NESHAP  is  169  hours  per 
respondent.  The  estimated  annual 
average  cost  of  this  burden  is  $7,300  for 
each  of  the  estimated  484  existing  and 
new  (projected)  respondents. 

The  estimated  annual  average  hour 
burden  for  the  area  source  provisions  of 
the  proposed  oil  and  natural  gas 
production  NESHAP  is  56  hours  per 
respondent.  The  estimated  annual 
average  cost  of  this  burden  is  $2,400  for 
each  of  the  estimated  572  existing  and 
new  (projected)  respondents. 

The  estimated  annual  average  hour 
burden  foY  the  major  source  provisions 
of  the  proposed  natural  gas  transmission 
and  storage  NESHAP  is  77  hours  per 
respondent.  The  estimated  annual 
average  cost  of  this  burden  is  $3,300  for 
each  of  the  estimated  5  existing 
respondents. 

Reports  are  required  on  a  semi-annual 
and  annual  basis  (depending  upon  the 
reports)  and  as  required,  as  in  the  case 
of  startup,  shutdown,  and  malfunction 
plans.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  (v 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB" 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 


of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICRs 
to  the  Director.  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street.  S.W.,  Washington. 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Washington,  DC 
20503.  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number(s)  in 
any  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR's  between  30  and  60  days  after 
February  6. 1998,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effiact  if 
OMB  receives  it  by  March  9. 1998.  The 
final  rules  will  respond  to  any  OMB  or 
public  comments  on  the  infonnation 
collection  requirements  contained  in 
this  proposal. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5173  (October  4. 1993)].  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  criteria  set 
forth  in  section  1  of  the  Order  for 
determining  whether  a  regulation  is  a 
significant  rule  are  as  follows:  (1)  Is 
likely  to  have  an  aimual  efiisct  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affoct  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
is  likely  to  create  a  serious 
inconsistency  or  otherwise  interfiBrB 
with  an  action  taken  or  planned  by 
another  agency;  (3)  is  likely  to 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fiaes  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof;  or  (4)  is  liJ»ly  to 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Based  on  criteria  1, 2.  and  3.  this 
action  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866.  However,  the  OMB  has 
deemed  it  significant  under  criterion  4 
and  has  requested  review  of  this 
proposed  rulemaking  package. 
Therefore,  the  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 
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D.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  Mdll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  These 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
According  to  Wards  Business  Directory 
(1993).  there  are  1,152  firms  in  the 
seven  affected  Standard  Industrial 
Classification  (SIC)  codes  and  735  of 
these  firms  meet  the  Small  Business 
Administration  (SBA)  definition  of  a 
small  entity. 

The  number  of  affected  small  entities 
for  these  rules  is  likely  to  be  minimal 
due  to  several  considerations  in  these 
rules  that  minimize  the  burden  on  all 
firms,  both  small  and  large.  These 
considerations  include  exempting  from 
control  requirements  those  glycol 
dehydration  units  located  at  major  or 
area  soim»s  with  (1)  an  actual  flowrate 
of  natural  gas  to  the  glycol  dehydration 
unit  less  than  85  mVday  (3.0  MMSCF/ 
D),  on  an  annual  average  basis,  or  (2) 
benzene  emissions  less  than  0.9  Mg/jnr 
(1  tpy).  In  addition,  emission  controLs 
are  limited  to  those  area  source  glycol 
dehydration  units  located  in  urban 
areas. 

In  a  screening  of  potential  impacts  on 
a  sample  of  small  entities,  the  EPA 
found  that  there  are  minimal  impacts  on 
these  entities.  The  weighted  average  of 
control  costs  as  a  percent  of  sales  is  0.09 
of  one  percent  for  the  small  firms  in  the 
sample,  while  a  maximum  value  of  1.1 
percent  results  for  only  two  of  these 
firms.  The  analysis  also  indicates  that 
with  the  r^ulations.  the  change  in 
measiues  of  profitability  are  minimal 
(i.e.,  0.11  of  one  percent  change  in  the 
cost-to-sales  ratio  for  small  firais).  and 
there  are  no  indications  of  financial 
Cailiues  or  employment  losses  for  both 
small  and  large  firms.  The  screening 
analysis  for  these  rules  is  detailed  in  the 
Economic  Impact  Analysis  (see  Docket 
No.  A-94-04). 

Therefore.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 


their  regulatory  actions  on  State,  local, 
and  trilMl  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  the  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  nimiber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  lArith  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  estabUshes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  vidth 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
rules  do  not  contain  a  Federal  mandate 
that  may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate  or 
the  private  sector  in  any  one  year.  The 
EPA's  total  estimated  aimual  net  costs  of 
the  proposed  rules  is  $10  million, 
including  MIRR  costs.  Thus,  today's 
rules  are  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

The  EPA  has  determined  that  these 
rules  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  No 
small  government  entities  have  been 
identified  that  have  involvement  v»rith 
these  source  categories  and,  as  such,  are 
not  covered  by  the  regulatory 
requirements  of  the  proposed 
regulations. 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Air  emissions  control. 
Associated  equipment,  Black  oil, 
Condensate,  Custody  transfer, 
Equipment  leaks.  Glycol  dehydration 
units.  Hazardous  air  pollutants. 
Hazardous  substances.  Natural  gas, 
Intergovernmental  relations.  Natural  gas 
processing  plants.  Natural  gas 
transmission  and  storage.  Oil  and 
natural  gas  production.  Pipelines, 
Organic  liquids  distribution  (non- 
gasoline),  Reporting  and  recordkeeping 
requirements,  Storage  vessels.  Tank 
batteries.  Tanks,  Triethylene  glycol. 

Dated:  November  24. 1997. 
Carol  M.  Bnrwner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE. 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authaiity:  42  U.S.C  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  HH  to  read  as  follows: 

Subpart  HH— National  Emission 
Standards  for  Haiardoua  Air  Pollutants 
From  Oil  and  Natural  Qaa  Production 
Facilitias 

63.760  Applicability  and  designation  of 
afEected  source. 

63.761  Definitions. 

63.762  (Reserved) 

63.763  (Reserved] 

63.764  General  standards. 

63.765  Glycol  dehydration  unit  process 
vent  standards. 

63.766  Storage  vessel  standards. 

63.767  [Reserved] 

63.768  [Reserved] 

63.769  Equipment  leak  standards. 

63.770  [Reserved] 

63.771  Control  requirements. 

63.772  Test  methods  and  compliance 
procedures. 

63.773  Inspection  and  monitoring 
requirements.  . 

63.774  Recordkeeping  requirements. 

63.775  Reporting  requirements. 

63.776  Delegation  of  authority.  [Reserved] 

63.777  Alternative  means  of  emission 
limitation. 

63.778  [Reserved] 

63.779  [Reserved] 

Table  1  to  Subpart  HH— List  of  Air  PoUuUnts 

for  Subpart  HH 
Table  2  to  Subpart  HH— Applicability  of  40 

CFR  Part  63  General  Provisions  to 

Subpart  HH 
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Subpart  HH— National  Emission 
Standards  for  Haiardous  Air  Pollutants 
From  Oil  and  Natural  Qas  Production 
Faeilltiaa 

fas.7«0    ApplicaMUtyanddMignatlonof 


(a)  This  subpart  applies  to  the  owners 
or  operators  of  emission  points,  as 
specifled  in  paragraph  (b)  of  this 
section,  that  are  located  at  oil  and 
natural  gas  production  facilities  that 
meet  the  specified  criteria  in  paragraphs 
(aMD.  (a)(2).  and  (a)(3)  of  this  section. 

(1)  Facilities  that  process,  upgrade,  or 
store  hydrocarbon  liquids  prior  to  the 
point  of  custody  transfer: 

(2)  Facilities  that  process,  upgrade,  or 
store  natiual  gas  prior  to  the  point  at 
which  natural  gas  enters  the  natural  gas 
transmission  and  storage  source 
category  or  is  delivered  to  a  final  end 
user,  and 

(3)  Both  major  and  area  sources  of 
HAP. 

(b)  The  affected  sources  for  major 
sources  are  listed  in  paragraph  (b)(1)  of 
this  section  and  for  area  sources  in 
paragraph  (b)(2)  of  this  section. 

(1)  For  major  sources,  the  affected 
source  shall  comprise  each  emission 
point  located  at  a  facility  that  meets  the 
criteria  specified  in  paragraph  (a)  of  this 
section  and  listed  in  paragraphs  (b)(l)(i) 
through  (b)(l)(iv)  of  this  section. 

(i)  Each  glycol  dehydration  unit; 

(ii)  Each  storage  vessel  with  flash 
emissions: 

(iii)  The  group  of  all  ancillary 
equipment,  except  compressors;  and 

(iv)  Compressors  intended  to  operate 
in  volatile  organic  hazardous  air 
pollutant  service  (as  defined  in 
$63,761). 

(2)  For  area  sources,  the  affected 
source  includes  each  triethylene  glycol 
dehydration  unit  located  at  a  facility 
that  meets  the  criteria  specified  in 
paragraph  (a)  of  this  section. 

(c)  I  Reserved  I 

(d)  The  owner  or  operator  of  a  facility 
that  does  not  contain  an  affected  source 
as  specified  in  paragraph  (b)  of  this 
section  is  not  subject  to  the 
requirements  of  this  subpart. 

(e)  The  owner  or  operator  of  a  facility 
that  exclusively  processes,  stores,  or 
transfers  black  oil  (as  defined  in 
§63.761)  is  not  subject  to  the 
requirements  of  this  subpart. 

(f)  The  owner  or  operator  of  an 
affected  source  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  by  the  dates  specified  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 

(1)  The  owner  or  operator  of  an 
affected  source  the  construction  or 
reconstruction  of  which  commenced 


before  February  6, 1998,  shall  achieve 
compliance  with  the  provisions  of  the 
subpart  as  expeditiously  as  practical 
af^er  [the  date  of  publication  of  the  final 
rule],  but  no  later  than  three  years  after 
(the  date  of  publication  of  the  final  rule) 
except  as  provided  for  in  §  63.6(i). 

(2)  The  owner  or  operator  of  an 
affected  source  the  construction  or 
reconstruction  of  which  conunences  on 
or  after  February  6, 1998,  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  immediately  upon  startup  or 
(the  date  of  publication  of  the  final 
rule),  whichever  date  is  later. 

(g)  The  following  provides  ownws  or 
operators  of  an  affected  source  with 
information  on  overlap  of  this  subpart 
with  other  regulations  for  equipment 
leaks. 

(1)  After  the  compliance  dates 
specified  in  paragraph  (f)  of  this  section, 
ancillary  equipment  that  is  subject  to 
this  subpart  and  that  is  also  subject  to 
and  controlled  under  the  provisions  of 
40  CFR  part  60.  subpart  KKK  is  only 
required  to  comply  with  the 
requirements  of  40  CFR  part  60.  subpart 
KKK. 

(2)  After  the  compliance  dates 
specified  in  paragraph  (f)  of  this  section, 
ancillary  equipment  that  is  subject  to 
this  subpart  and  is  also  subject  to  and 
controlled  under  the  provisions  of  40 
CFR  part  61,  subpart  V  is  only  required 
to  comply  with  the  requirements  of  40 
CFR  part  61.  subpart  V. 

(3)  After  the  compliance  dates 
specified  in  paragraph  (f)  of  this  section, 
ancillary  equipment  that  is  subject  to 
this  subpart  and  is  also  subject  to  and 
controlled  under  the  provisions  of 
subpart  H  of  this  part  is  only  required 
to  comply  with  the  requirements  of 
subpart  H  of  this  part. 

(h)  An  owner  or  operator  of  an 
affected  source  that  is  a  major  source  or 
located  at  a  major  source  and  is  subject 
to  the  provisions  of  this  subpart  is  also 
subject  to  40  CFR  part  70  permitting 
requirements.  Unless  otherwise  required 
by  the  State,  the  owner  or  operator  of  an 
area  source  subject  to  the  provisions  this 
subpart  is  not  required  to  obtain  a 
permit  under  part  70  of  title  40  of  the 
Code  of  Federal  Regulations. 

163.761    Deflnttions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the 
Clean  Air  Act.  subpart  A  of  this  part 
(General  Provisions),  and  in  this  section. 
If  the  same  term  is  defined  in  subpart  A 
and  in  this  section,  it  shall  have  the 
meaning  given  in  this  section  for 
purposes  of  this  subpart. 

Alaskan  North  Slope  means  the 
approximately  180,000  square  kilometer 
area  (69,000  square  mile  area)  extending 


fiom  the  Brooks  Range  to  the  Arctic 
Ocean. 

Ancillary  equipment  means  any  of  the 
following  pieces  of  equipment:  pumps, 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves,  flanges 
and  other  connectors,  or  product 
accumulator  vessels. 

AP/graWty  means  the  weight  per  unit 
volume  of  hydrocarbon  liquids  as 
measured  by  a  system  recommended  by 
the  American  Petroleum  Institute  (API) 
and  is  expressed  in  degrees. 

Associated  equipment,  as  used  in  this 
subpart  and  as  referred  to  in  section 
112(n)(4)  of  the  Act.  means  equipment 
associated  with  an  oil  or  natural  gas 
exploration  or  production  well,  and 
includes  all  equipment  from  the 
wellbore  to  the  point  of  custody 
transfer,  except  glycol  dehydration  imits 
and  storage  vessels  with  the  potential 
for  flash  emissions. 

Average  concentmtion,  as  used  in  this 
subpart,  means  the  annual  average  flow 
rate,  as  determined  according  to  the 
procedures  specified  in  §  63.772(b). 

Black  oil  means  hydrocarbon 
(petroleum)  liquid  with  a  gas-to-oil  ratio 
(COR)  less  than  50  cubic  meters  (1,750 
cubic  feet)  per  barrel  and  an  API  gravity 
less  than  40  degrees. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  that  is 
not  an  incinerator. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device  or  back  into  the  process. 
If  gas  or  vapor  fitim  regulated 
equipment  is  routed  to  a  process  (e.g., 
to  a  fuel  gas  system),  the  process  shall 
not  be  considered  a  closed  vent  system 
and  is  not  subject  to  closed  vent  system 
standards. 

Combustion  device  means  an 
individual  unit  of  equipment  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler  used  for  the  combustion  of 
volatile  organic  hazardous  air  pollutant 
vapors. 

Compressor  means  a  piece  of 
equipment  that  increases  the  pressure  of 
a  process  gas  by  positive  displacement, 
employing  linear  movement  of  the  drive 
shaft. 

Condensate  means  hydrocarbon 
liquid  that  condenses  because  of 
changes  in  temperature,  pressure,  or 
both,  and  remains  liquid  at  standard 
conditions. 

Continuous  recorder  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
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every  15  minutes  or  records  15-minute 
or  more  frequent  block  average  values. 

Continuous  seal  means  a  seal  that 
forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof.  A  continuous 
seal  may  be  a  vapor-mounted,  liquid- 
mounted,  or  metallic  shoe  seal. 

Control  device  means  any  equipment 
used  for  recovering  or  oxidizing 
hazardous  air  pollutant  (HAP)  and 
volatile  organic  compound  (VOC) 
vapora.  Such  equipment  includes,  but  is 
not  limited  to,  absorbers,  carbon 
adsorbers,  condensere,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
the  purposes  of  this  subpart,  if  gas  or 
vapor  from  regulated  equipment  is  used, 
reused,  returned  back  to  the  process,  or 
sold,  then  the  recovery  system  used, 
including  piping,  connections,  and  flow 
inducing  devices,  are  not  considered  to 
be  control  devices. 

Cover  means  a  device  which  is  placed 
on  top  of  or  over  a  material  such  that  the 
entire  stuface  area  of  the  material  is 
enclosed  and  sealed,  to  reduce 
emissions  to  the  atmosphere.  A  cover 
may  have  openings  (such  as  access 
hatches,  samplii^  ports,  and  gauge 
wells)  if  those  openings  are  necessary 
for  operation,  inspection,  maintenance, 
or  repair  of  the  imit  on  which  the  cover 
is  installed,  provided  that  each  opening 
is  closed  and  sealed  when  the  opening 
is  not  in  use.  In  addition,  a  cover  may 
have  one  or  more  safety  devices. 
Examples  of  a  cover  include  a  fixed-roof 
installed  on  a  tank,  an  external  floating 
roof  installed  on  a  tank,  and  a  lid 
installed  on  a  drum  or  other  container. 

Custody  transfer  means  the  transfer  of 
hydrocarbon  liquids  or  natural  gas.  after 
processing  and/or  treatment  in  the 
producing  operations,  frtim  storage 
vessels  or  automatic  transfer  faciUties  to 
pipelines  or  any  other  forms  of 
transportation.  For  the  purposes  of  this 
subpart,  the  EPA  considera  the  point  at 
which  natiuvl  gas  entei^  a  natural  gas 
processing  plant  as  a  point  of  custody 
transfer. 

Equipment  leak  means  emissions  of 
hazardous  air  pollutants  from  a  pump, 
compressor,  pressure  relief  device, 
sampling  connection  system,  open- 
ended  valve  or  line,  valve,  or 
instnmientation  system. 

Facility  means  any  grouping  of 
equipment:  where  hydrocarbon  liquids 
are  processed,  upgraded,  or  stored  prior 
to  the  point  of  custody  transfer,  or 
where  natiual  gas  is  processed, 
upgraded,  or  stored  prior  to  entering  the 
natiual  gas  transmission  source 
category.  For  the  purpose  of  a  major 
source  determination,  means  oil  and 
natiual  gas  production  and  processing 
equipment  that  is  located  within  the 


boundaries  of  an  individual  surface  site. 
Equipment  that  is  part  of  a  facility  vnll 
typically  be  located  within  close 
proximity  to  other  equipment  located  at 
the -same  facility.  Pieces  of  production 
equipment  or  groupings  of  equipment 
located  on  different  oil  and  gas  leases, 
mineral  fee  tracts,  lease  tracts, 
subsurface  unit  areas,  surface  fee  tracts, 
or  surface  lease  tracts  shall  not  be 
considered  part  of  the  same  facility. 
Examples  of  facilities  in  the  oil  and 
natural  gas  production  source  category 
include,  but  are  not  limited  to,  well 
sites,  satellite  tank  batteries,  central  tank 
batteries,  graded  pad  sites,  and  nat\iral 
gas  processing  plants. 

Field  natural  gas  means  natural  gas 
extracted  fit)m  a  production  well  prior 
to  entering  the  first  stage  of  processing, 
such  as  dehydration. 

Fi77  or  filling  means  the  introduction 
of  a  material  into  a  storage  vessel. 

Fixed-roof  means  a  cover  that  is 
moimted  on  a  waste  management  unit 
or  storage  vessel  in  a  stationary  manner 
and  that  does  not  move  with 
fluctuations  in  liquid  level. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler 
occupied  by  the  flame  envelope. 

Flash  tank.  See  definition  for  gas- 
condensateyglycol  (GCG)  separator. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  flow  is  present  in 

a  line. 

Gas-condensate-glycol  (GCG) 
separator  means  a  two-or  three-phase 
separator  through  which  the  "rich" 
glycol  stream  of  a  glycol  dehydration 
unit  is  passed  to  remove  entrained  gas 
and  hydrocarbon  liquid.  The  GCG 
separator  is  commonly  referred  to  as  a 
flash  separator  or  flash  tank. 

Gas-to-oil  ratio  (GOR)  means  the 
number  of  standard  cubic  meters  (cubic 
feet)  of  gas  produced  per  barrel  of  crude 
oil  or  ouier  hydrocarbon  liquid. 

Glycol  dehydration  unit  means  a 
device  in  which  a  liquid  glycol 
absorbent  directly  contacts  a  natural  gas 
stream  (that  is  circulated  counter 
ciurent  to  the  glycol  flow)  and  absorbs 
water  vapor  in  a  contact  tower  or 
absorption  column  (absorber).  The 
glycol  contacts  and  absorbs  water  vapor 
and  other  gas  stream  constituents  from 
the  natural  gas  and  becomes  "rich" 
glycol.  This  glycol  is  then  regenerated 
by  distilling  the  water  and  other  gas 
stream  constituents  in  the  glycol 
dehydration  unit  reboiler.  The  distilled 
or  "lean"  glycol  is  then  recycled  back  to 
the  absorber. 

Glycol  dehydration  unit  reboiler  vent 
means  the  vent  through  which  exhaust 
fttjm  the  reboiler  of  a  glycol  dehydration 
unit  passes  from  the  reboiler  to  the 

atmosphere. 

Glycol  dehydration  unit  process  vent 
means  either  the  glycol  dehydration 


unit  reboiler  vent  or  the  vent  fix>m  the 
GCG  separator  (flash  tank). 

Hazardous  air  pollutants  or  HAP 
means  the  chemical  compounds  listed 
in  section  112(b)  of  the  Act.  All 
chemical  compounds  listed  in  section 
112(b)  of  the  Act  need  to  be  considered 
when  making  a  major  source 
determination.  Only  the  HAP 
compounds  listed  in  Table  1  of  this 
subpart  need  to  be  considered  when 
determining  applicability  and 
compliance. 

Hydrocarbon  liquid  means  any 
naturally  occurring,  unrefined 
petroleum  liquid. 

In  VOHAP  service  means  that  a  piece 
of  ancillary  equipment  either  contains 
or  contacts  a  fluid  (liquid  or  gas)  which 
has  a  total  volatile  organic  HAP 
(VOHAP)  concentration  equal  to  or 
greater  than  10  percent  by  weight  as 
determined  according  to  the  provisions 
of  40  CFR  61.245(d). 

Major  source,  as  used  in  this  subpart.   ■ 
shall  have  the  same  meaning  as  in 
§63.2,  except  that: 

(1)  Emissions  from  any  oil  or  gas 
exploration  or  production  well  (with  its 
associated  equipment  (as  defined  in  this 
section))  and  emissions  bom  any 
pipeline  compressor  or  piunp  station 
shall  not  be  aggregated  with  emissions 
from  other  similar  units,  to  determine 
whether  such  emission  points  or 
stations  are  major  sources,  even  when 
emission  points  are  in  a  contiguous  area 
or  under  common  control; 

(2)  Emissions  from  processes, 
operations,  or  equipment  that  are  not 
part  of  the  same  facility,  as  defined  in 
this  section,  shall  not  be  aggregated;  and 

(3)  For  facilities  that  are  production 
field  facilities,  only  HAP  emissions  from 
glycol  dehydration  units  and  storage 
tanks  with  flash  emission  potential  shall 
be  counted  in  a  major  source 
determination. 

Natural  gas  means  the  gaseous 
mixture  of  hydrocarbon  gases  and 
vapors,  primarily  consisting  of  methane^ 
ethane,  propane,  butane,  pentane,  and 
hexane,  along  with  water  vapor  and 
other  constituents. 

Natural  gas  liquids  (NGLs)  means  the 
hydrocarbons,  such  as.  ethane,  propane, 
butane,  pentane,  natural  gasoline,  and 
condensate  that  are  extracted  from  field 
gas. 

Natural  gas  processing  plant  (gas 
plant)  means  any  processing  site 
engaged  in: 

(1)  The  extraction  of  natural  gas 
liquids  from  field  gas;  or 

(2)  The  fractionation  of  mixed  NGLs 
to  natiu^l  gas  products. 
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No  detectable  emissions  means  no 
escape  of  HAP  from  a  device  or  system 
to  the  atmosphere  as  determined  by: 

(1)  Testing  the  device  or  system  m 
accordance  with  the  requirements  of 
§  63.772(c):  and 

(2)  No  visible  openings  or  defects  in 
the  device  or  system  such  as  rips,  tears, 
or  gaps. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard. 

Operating  permit  means  a  permit 
reouired  by  40  CFR  part  70  or  part  71 . 

Organic  monitoring  device  means  a 
unit  of  equipment  used  to  indicate  the 
concentration  level  of  organic 
compounds  exiting  a  recovery  device 
based  on  a  detection  principle  such  as 
infra-red,  photoionization.  or  thermal 
conductivity. 

Point  of  material  entry  means  at  the 
point  where  a  material  first  enters  a 
source  subject  to  this  subpart. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  beat  input  (i.e., 
more  than  SO-percent)  to  the  device.  To 
be  considered  primary,  the  fuel  must  be 
able  to  sustain  operation  without  the 
addition  of  other  fuels. 

Process  heater  means  a  device  that 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Produced  water  means  water: 

(1)  That  is  extracted  from  the  earth 
from  an  oil  or  natural  gas  production 
well:  or 

(2)  That  is  separated  from  crude  oil, 
condensate,  or  natural  gas  after 
extraction. 

Production  field  facilities  means  those 
facilities  located  prior  to  the  point  of 
custody  transfer. 

Production  well  means  any  hole 
drilled  in  the  earth  from  which  crude 
oil,  condensate,  or  field  natural  gas  is 
extracted. 

Relief  device  means  a  device  used 
only  to  release  an  unplanned,  non- 
routine  discharge.  A  relief  device 
discharge  can  result  from  an  operator 
error,  a  malfunction  such  as  a  power 
failure  or  equipment  failure,  or  other 
unexpected  cause  that  requires 
immediate  venting  of  gas  from  process 
equipment  in  order  to  avoid  safety 
hazards  or  e(^uipment  damage. 

Safety  device  means  a  device  that  is 
not  used  for  planned  or  routine  venting 
of  liquids,  gases,  or  fumes  from  the  unit 
or  equipment  on  which  the  device  is 
installed;  and  the  device  remains  in  a 


closed,  sealed  position  at  all  times 
except  when  an  unplanned  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  unit  or 
equipment  on  which  the  device  is 
installed  in  accordance  with  good 
engineering  and  safety  practices  for 
handling  flammable,  combustible, 
explosive,  or  other  hazardous  materials. 
Examples  of  unplanned  events  which 
may  require  a  safety  device  to  open 
include  failure  of  an  essential 
equipment  component  or  a  sudden 
power  outage. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  designed  to  contain  an 
accumulation  of  crude  oil,  condensate, 
intermediate  hydrocarbon  liquids,  or 
produced  water  and  that  is  constructed 
primarily  of  non-earthen  materials  (e.g., 
wood,  concrete,  steel,  plastic)  that 
provide  structural  support. 

Storage  vessel  with  we  potential  for 
flash  emissions  means  any  storage ' 
vessel  that  contains  a  hydrocarbon  with 
a  COR  equal  to  or  greater  than  50  cubic 
meters  (1,750  cubic  feet)  per  barrel  or  an 
API  gravity  equal  to  or  greater  than  40 
decrees. 

Surface  site  means  the  graded  pad, 
gravel  pad.  foundation,  platform,  or 
immediate  physical  location  upon 
which  equipment  is  physically  affixed. 

Tank  battery  means  a  collection  of 
equipment  used  to  separate,  treat,  store, 
and  transfer  crude  oil,  condensate, 
natural  gas,  and  produced  water.  A  tank 
battery  typically  receives  crude  oil, 
condensate,  natural  gas,  or  some 
combination  of  these  extracted  products 
from  several  production  wells  for 
accumulation  and  separation  prior  to 
transmission  to  a  natural  gas  plant  or 
petroleum  refinery.  A  tank  battery  may 
or  may  not  include  a  glycol  dehydration 
unit. 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  "C,  or  ±0.5*C,  whichever  is  greater. 

Total  organic  compounds  or  TOC,  as 
used  in  this  subpart,  means  those 
compounds  measured  according  to  the 
procedures  of  Method  18,  40  CFR  part 
60,  appendix  A. 

Urhan  area  is  defined  by  use  of  the 
U.S.  Department  of  Commerce's  Bureau 
of  the  Census  statistical  data  to  classify 
every  county  in  the  U.S.  into  one  of  the 
three  classifications: 

(1)  Urban-1  areas  which  consist  of 
metropolitan  statistical  areas  (MSA) 
with  a  population  greater  than  250,000: 

(2)  Urban-2  areas  which  are  defined  as 
all  other  areas  designated  urban  by  the 
Bureau  of  Census  (areas  which  comprise 


one  or  more  central  places  and  the 
adjacent  densely  settled  surrounding 
fringe  that  together  have  a  minimum  of 
50.000  persons).  The  urban  fringe 
consists  of  contiguous  territory  having  a 
density  of  at  least  1,000  persons  per 
square  mile;  or 

(3)  Rural  areas  which  are  those 
comities  not  designated  as  urban  by  the 
Bureau  of  the  Census. 

Volatile  organic  hazardous  air 
pollutant  concentration  or  VOHAP 
concentration  means  the  fraction  by 
weight  of  all  HAP  contained  in  a 
material  as  determined  in  accordance 
with  procedures  specified  in  §  63.772(a). 

163.762    [RMervMQ 

{63.763    [RmwvmH 

f  63.764    QMwral  standvdt. 

(a)  Table  2  of  this  subpart  specifies 
the  provisions  of  subpart  A  (General 
Provisions)  that  apply  and  those  that  do 
not  apply  to  owners  and  operators  of 
afiiacted  sources  subject  to  this  subpart. 

(b)  All  reports  required  imder  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  appropriate 
address  listed  in  §63.13.  If  acceptable  to 
both  the  Administrator  and  the  owner  or 
operator  of  a  source,  reports  may  be 
submitted  on  electronic  media. 

(c)  Except  as  specified  in  paragraph 
(e)  of  this  section,  the  owner  or  operator 
of  an  affected  source  located  at  an 
existing  or  new  major  source  shall 
comply  with  the  standards  in  this 
subpart  as  specified  in  paragraphs  (c)(1) 
through  (c)(3)  of  this  section. 

(1)  For  each  glycol  dehydration  unit 
process  vent  subject  to  this  subpart,  the 
owner  or  operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(c)(l)(i)  through  (c)(l)(iii)  of  this  section. 

(i)  The  owner  or  operator  shall 
comply  with' the  control  requirements 
for  glycol  dehydration  unit  process 
vents  specified  in  §63.765; 

(ii)  liie  ovmer  or  operator  shall 
comply  with  the  monitoring 
requirements  of  §  63.773:  and 

(iii)  The  owner  or  operator  shall 
comply  with  the  recordkeeping  and 
reporting  requirements  of  §§  63.774  and 
63.775. 

(2)  For  each  storage  vessel  with  the 
potential  for  flash  emissions  and  an 
actual  throughput  of  hydrocarbon       , 
liquids  equal  to  or  greater  than  500 
barrels  per  day  (BPD),  the  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  of  this  section. 

(i)  The  control  requirements  for 
storage  vessels  specified  in  §  63.766; 

(ii)  The  monitoring  requirements  of 
§63.773:  and 
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(iii)  The  recordkeeping  and  reporting 
requirements  of  §§  63.774  and  63.775. 

(3)  For  ancillary  equipment  (as 
defined  in  §  63.761)  at  a  natural  gas 
processing  plant  subject  to  this  subpart, 
the  owner  or  operator  shall  comply  with 
the  requirements  for  equipment  leaks 
specified  in  §  63 .  769. 

(d)  The  owner  or  operator  of  an 
affected  source  located  at  an  area  source 
of  HAP  emissions  shall  comply  with  the 
standards  in  this  subpart  as  specified  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(1)  The  control  requirements  for 
glycol  dehydration  unit  process  vents 
specified  in  §  63.765; 

(2)  The  mmiitoring  requirements  of 
§63.773;  and 

(3)  The  reoordkeeping  and  reporting 
reouirements  of  §§  63.774  and  63.775. 

(e)  The  owner  or  operator  is  exempt 
from  the  requirements  of  paragraphs 
(c)(1)  and  (d)  of  this  section  if  the  actual 
annual  average  flow  of  gas  to  the  glycol 
dehydration  unit  is  less  than  85 
thousand  cubic  meters  per  day  (3.0 
miUioD  standard  cubic  feet  pet  day)  or 
emisaiims  of  booxene  from  tne  unit  to 
the  atmosphere  are  less  than  0.9 
megagram  per  year  (1  ton  per  year).  The 
flow  of  natural  gas  to  the  imit  and  the 
emissions  of  bmsene  from  the  unit  shall 
be  determined  by  the  procedures 
specified  in  § 63.772(b).  This 
determination  must  be  made  available, 
to  the  Administrator  upon  request  In 
addition,  the  owner  or  operator  is 
exempt  from  the  raquiraments  of 
paragraph  (d)  of  this  section  if  the  glycol 
dehydration  unit  is  not  located  in  a 
county  classified  as  an  Uiban  area  as 
defined  in  §63.761. 

(f)  Each  o«imer  or  operator  of  a  major 
HAP  source  subject  to  thissulyart  is 
required  to  apply  for  a  40  CFR  part  70 
or  part  71  operating  permit  bam  the 
appropriate  permitting  authority.  If  the 
Acuniniatratcv  has  approved  a  ^ate 
operatipg  pomit  program  under  40  CFR 
part  70,  the  permit  shall  be  obtained 
from  the  State  authority.  If  the  State 
operating  permit  program  has  not  been 
approved,  the  owner  or  opentCM'  of  a 
source  shall  apply  to  the  EPA  Rs^cmal 
Office  pursuant  to  40  QH  part  71. 

(g)  Unless  otherwise  required  by  the 
State,  the  owner  or  operator  of  an  area 
source  subject  to  the  provisions  of  this 
subpart  is  not  required  to  obtain  a 
permit  under  part  70  of  title  40  of  the 
Code  of  Federal  Regulations. 

(h)  An  owner  or  operator  of  an 
affected  source  that  is: 

(1)  A  major  source  or  located  at  a 
major  source;  or 

(2)  An  area  source  subject  to  the 
provisions  of  this  subpart  that  is  in 
violation  of  an  operating  parameter 


value  is  in  violation  of  the  applicable 
emission  limitation  or  standard. 

{63.766    Qiyooldehydnrtion  unit  process 


(a)  This  section  applies  to  each  glycol 
dehydration  unit  process  vent  that  must 
be  controlled  for  HAP  emissions  as 
specified  in  §63.764(c)(l)(i)  and  (d)(1). 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  owner  or  operator 
of  a  glycol  dehydration  unit  process 
vent  shall  comply  with  the  reqiiirements 
specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section. 

(1)  For  each  glycol  dehydration  unit 
process  vent,  the  owner  ot  operator 
shall  control  air  emissions  by 
connecting  the  process  vent  to  a  control 
device  through  a  closed-vent  system 
designed  and  operated  in  accordance 
with  the  requirements  of  §  63.771(c)  and 

(d). 

(2)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphme  may  be 
used  on  the  air  emission  control 
equipment  complying  with  paragraph 
(b)(1)  of  this  section. 

(c)  As  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this 
section,  the  owner  or  opsrator  may 
cranply  with  (me  of  the  requirements 
specified  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section. 

(1)  The  owner  or  operator  shall 
control  air  emissions  by  connecting  the 
process  vent  to  a  process  natural  gas 
Line  through  a  clMed-vent  s)rstem 
designed  and  operated  in  accordance 
with  the  requirements  of  §  63.771(c). 

(2)  The  owner  or  operate  shall 
demonstrate,  to  the  Administrator's 
satisfection.  that  the  total  HAP 
emissions  to  the  atmoqihere  from  the 
glycol  dehydration  unit  r^railer  vent 
and  GCG  separator  (flash  tank)  vent  (if 
present)  are  reduced  by  95  percent 
throtigh  process  modifications. 

(3)  Control  of  HAP  emissions  from  a 
GOG  separate  (flash  tank)  vent  is  not 
required  if  the  owner  or  operator 
dnnonstntes,  to  the  Administrator's 
satisfection.  that  total  HAP  emissions  to 
the  atmosphere  from  the  glycol 
dehydration  unit  reboiler  vent  and  GCG 
separator  (flash  tank)  vent  are  reduced 
by  95  percent. 


§63.766   Storage  veeaslatanclarda. 

(a)  This  section  applies  to  each 
storage  vessel  that  must  be  controlled 
for  HAP  emissions  as  specified  in 

§  63.764(c)(2). 

(b)  The  owner  or  operator  of  a  storage 
vessel  shall  comply  with  one  of  the 
control  requirements  q>ecified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section. 

(1)  The  owner  or  operator  of  a  storage 
vessel  using  a  cover  that  is  connected 


through  a  closed-vent  system  to  a 
control  device  shall  use  a  cover  that  is 
designed  and  operated  in  accordance 
with  the  requirements  of  §  63.771(b). 
The  closed-vent  system  and  control 
device  shall  be  designed  and  operated 
in  accordance  with  the  requirements  of 
§  63.771(c)  and  (d). 

(2)  The  owner  or  operator  of  a 
pressure  storage  vessel  that  is  designed 
to  operate  as  a  closed  system  shall 
operate  the  storage  vessel  with  no 
detectable  emissions  at  all  times  that 
material  is  in  the  storage  vessel,  except 
as  provided  for  in  paragraph  (c)  of  this 
section. 

(3)  The  owner  or  operator  of  a  storage 
vessel  using  a  fixed-roof  cover  with  an 
internal  floating  roof  shall  use  a  fixed- 
roof  cover  wits' an  internal  floating  roof 
designed  and  operated  in  accordance 
with  the  requirements  of  40  CFR 
60.112b(a)(l). 

(c)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
used  on  the  storage  vessel  and  air 
emission  control  equipment  compl3ring 
with  paragraphs  (b)(1)  through  (b)(3)  of 
this  section. 

§63.767   [Reearved] 

§63.766    {Reserved] 


{63.766    Equlpawnll 

(a)  This  section  applies  to  ancillary 
equipment  and  compressors  (as  defined 
in  §  63.761)  at  natural  gas  processing 
plants  that  contain  or  contact  a  fluid 
(liquid  or  gas)  that  has  a  total  VOHAP 
conoentraticm  equal  to  or  greatm  than  10 

percent  by  weight  (determined     

according  to  the  provisions  of  40  CFR 
61.245(d))  and  that  operates  equal  to  or 
greater  than  300  hours  per  calendar 
year. 

(b)  This  section  does  not  apply  to 
ancillary  equipment  and  ounpressors 
for  tvhich  une  owner  or  operator  is 
meeting  the  requirements  specified  in 
subpart  H  of  this  part;  or  is  meeting  the 
requirements  specified  in  40  CFR  part 
60.  subpart  iOGC 

(c)  For  each  piece  of  ancillary 
equipment  and  oompress(»s  sidiject  to 
this  section  located  at  an  existing  or 
new  source,  the  owner  or  operator  shall 
meet  the  requirements  specified  in  40 
CFR  61.241  through  61.247,  except  as 
specified  in  paragraphs  (c)(1)  through 
(c)(8)  of  this  section. 

(1)  Each  pressure  relief  device  in  gas/ 
vapor  service  shall  be  monitored 
quarterly  and  within  5  days  after  eadi 
pressure  release  to  detect  leaks,  except 
under  the  following  conditions. 

(i)  If  an  owner  or  operator  has 
obtained  permission  fitim  the 
Administrator  to  use  an  alternative 
means  of  emission  limitation  that 
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achieves  a  reduction  in  emissions  of 
VOHAP  at  least  equivalent  to  that 
achieved  by  the  control  required  in  this 
subpart. 

(ii)  if  the  pressure  relief  device  is 
located  in  a  nonfractionating  facility 
that  is  monitored  only  by  non-facility 
personnel,  it  may  be  monitored  after  a 
pressure  release  the  next  time  the 
monitoring  personnel  are  on  site, 
instead  of  within  5  days.  Such  a 
pressiue  relief  device  shall  not  be 
allowed  to  operate  for  more  than  30 
days  after  a  pressure  release  without 
monitoring. 

(2)  For  pressure  relief  devices,  if  an 
instnunent  reading  of  10,000  parts  per 
million  or  greater  is  measured,  a  leak  is 
detected. 

(3)  For  pressure  relief  devices,  when 
a  leak  is  detected,  it  shall  be  repaired  as 
soon  as  practicable,  but  no  later  than  15 
calendar  days  after  it  is  detected,  except 
if  a  delay  in  repair  of  equipment  is 
granted  under  40  CFR  61.242-10. 

(4)  Sampling  connection  systems  are 
exempt  from  the  requirements  of  40  CFR 
61.242-5. 

(5)  Pumps  in  VOHAP  service,  valves 
in  gas/vapor  and  light  liquid  service, 
and  pressure  relief  devices  in  gas/v^wr 
service  that  are  located  at  a 
nonfractionating  plant  that  does  not 
hava  tha  design  capacity  to  procasa  283 
standard  cubic  meters  per  day  (10 
million  standard  cubic  feet  per  day)  or 
more  of  field  gas  are  exempt  from  the 
routine  monitoring  requirements  of  40 
CFR  61.242-2(aHl)  and  par^raphs 
ei.242-7(a).  and  paragraphs  (c)(1) 
through  (c)(3)  of  this  section. 

(6)  Pumpa  in  VOHAP  service,  valves 
in  gas/vapor  and  light  liquid  service, 
and  pressure  relief  devices  in  gas/vapor 
service  within  a  natural  gas  processing 
plant  that  is  located  on  the  Alaskan 
North  Slope  are  exempt  from  the  routine 
monitoring  requirements  of  40  CFR 
61.242-2(a)(l)  and  61.242-7(a).  and 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section. 

(7)  Reciprocating  compressors  in  wet 
gsa  service  are  axampt  from  the 
compteaeor  control  requirements  of  40 
CFR  61.242-^. 

(•)  Flares  used  to  comply  with  this 
subpart  shall  comply  with  the 
requirements  of  §  63. 1 1  (b). 

fn.770    (flMaivail 


IMlTTI 

(a)  This  section  applies  to  each  cover, 
doeed-vent  system,  and  control  device 
installed  and  operated  by  the  owner  or 
operator  to  control  air  emissions. 

(b)  Cover  requirements.  (1)  The  cover 
and  all  openings  on  the  cover  (e.g., 
access  hatches,  sampling  ports,  and 


gauge  wells)  shall  be  designed  to- 
operate  with  no  detectable  emissions 
when  all  cover  openings  are  seciued  in 
a  closed,  sealed  position. 

(2)  The  owner  or  operator  shall 
determine  that  the  cover  operates  with 
no  detectable  emissions  by  testing  each 
opening  on  the  cover  in  accordance 
with  the  procedures  specified  in 

§  63.772(c)  the  first  time  material  is 
placed  into  the  unit  on  which  the  cover 
is  installed.  If  a  leak  is  detected  and 
cannot  be  repaired  at  the  time  that  the 
leak  is  detected,  the  material  shall  be 
removed  from  the  unit  and  the  unit 
shall  not  be  used  until  the  leak  is 
repaired. 

(3)  Each  cover  opening  shall  be 
secured  in  a  cloaed,  sealed  position 
(e.g.,  covered  by  a  gasketed  lid  or  cap) 
whenever  material  is  in  the  unit  on 
which  the  cover  is  installed  except 
diuing  those  times  when  jt  is  necessary 
to  use  an  opening  as  follows: 

(i)  To  add  material  to,  or  remove 
material  from  the  unit  (this  includes 
openings  necessary  to  equalize  or 
balance  the  internal  pressure  of  the  unit 
following  changes  in  the  level  of  the 
material  in  the  unit): 

(il)  To  inspect  or  sample  the  material 
in  tha  unit: 

(iii)  To  inspect,  maintain,  repair,  or 
replace  equipment  located  inside  the 
unit:  or 

(iv)  To  vent  liquids,  gases,  or  fumes 
from  the  unit  thiou^  a  closed-vent 
system  to  a  control  device  designed  and 
operated  in  acomdanoe  «irith  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section. 

(c)  Closed-vent  tyOma  requirements. 
(1)  The  cloeed-vent  system  shall  route 
all  gases,  vapors,  and  fumes  emitted 
from  the  material  in  the  unit  to  a  control 
device  that  meets  the  requirements 
specified  in  paragraph  (d)  of  this 
section. 

(2)  The  closed-vent  system  shall  be 
designed  and  operated  with  no 
detectable  emissions. 

(3)  If  the  closed-vent  system  contains 
one  or  more  bypass  devices  that  could 
be  used  to  divert  all  or  a  portioo  of  the 
gases,  vapors,  or  hunaa  bam  entering 
the  control  device,  the  owner  or 
operator  shall  meet  the  requirements 
specified  in  paragraphs  (c)(3)(i)  and 
(c)(3)(ii)  of  this  section. 

(i)  For  each  bypass  device,  except  as 
provided  for  in  paragraph  (cH3)(ii)  of 
this  section,  the  owner  or  operator  shall 
either 

(A)  Install,  calibrate,  maintain,  and 
operate  a  flow  indicator  at  the  inlet  to 
the  bypass  device  that  indicates  st  least 
once  every  15  minutes  whether  gas, 
vapor,  or  fume  flow  is  present  in  the 
bypass  device:  or 


(B)  Secure  the  valve  installed  at  the 
'  inlet  to  the  bypass  device  in  the  closed 
position  using  a  car-seal  or  a  lock-and- 
key  type  configuration.  The  owner  or 
operator  shall  visually  inspect  the  seal 
or  closiue  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  closed  position. 

(ii)  Low  leg  drains,  high  point  bipeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  safisty  devices  are  not  subject 
to  the  requirements  of  paragraph  (c)(3)(i) 
of  this  section. 

(d)  Control  device  requirements.  (1) 
The  control  device  used  to  reduce  HAP 
emissions  in  accordance  with  the 
standards  of  this  subpart  shall  be  one  of 
the  control  devices  specified  in 
paragraphs  (d)(l)(i)  through  (dMl)(iii)  of 
this  section. 

(i)  An  enclosed  combustion  device 
(e.g..  thermal  vapor  incinerator,  catalytic 
vapor  indnarator.  boiler,  or  process 
heater)  that  ia  designed  and  operated  in 
accordance  Mrith  one  of  tha  following 
perfomumoa  requirements: 

(A)  Reduces  the  mass  content  of  either 
TOG  or  total  HAP  in  the  gases  vented  to 
the  device  by  ttSparcent  by  weight  or 
greater  as  determined  in  aocardanoe 
with  the  requirements  of  $  e3.772(e); 

(B)  Reduces  the  concentratian  of 
eithw  TOC  or  total  HAP  in  the  exhaust 
gases  at  the  outlet  to  the  device  to  a 
level  equal  to  or  less  than  20  parts  per 
million  by  vohune  on  a  dry  baMs 
corrected  to  3  percent  oxygen  as 
determined  in  accordance  with  the 
requirements  of  §  63.772(e):  or 

(C)  Operates  at  a  Mtnimnm  residence 
time  of  0.5  sactmd  at  a  mkiimum 
temperature  of  760*C  If  a  boiler  or 
process  heater  is  used  as  the  omtrol 
device,  then  the  v«it  stream  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(ii)  A  vapor  recovery  device  (e.g. 
carbon  adsorption  system  or  condenser) 
or  other  control  device  that  is  designed 
and  operated  to  reduce  the  mass  content 
of  either  TOC  or  total  HAP  in  the  gaaea 
vented  to  the  device  by  96  percent  by 
weight  or  greater  aa  determined  in 
accordance  with  the  requiraments  of 
§  63.772(e). 

(iii)  A  flare  that  is  designed  and 
operated  in  accordance  %^Kh  the 
requirements  of  S  63. 1 1  (b). 

(2)  Each  control  device  used  to 
comply  with  this  subpart  shall  be 
operated  at  all  times  when  material  is 
placed  in  a  unit  vented  to  the  control 
device,  except  when  maintenance  or 
repair  of  a  unit  cannot  be  completed 
without  a  shutdown  of  the  control 
device.  An  owner  or  operator  may  vent 
more  than  one  unit  to  a  control  device 
used  to  comply  with  this  subpart. 


(3)  The  owner  or  operator  shall 
demonstrate  that  a  control  device 
achieves  the  performance  requirements 
of  paragraph  (d)(1)  of  this  section  as 
specified  in  paragraphs  (d)(3)(i)  through 
(d)(3)(iv)  of  this  section. 

(i)  An  owner  or  operator  shall 
demonstrate  using  either  a  performance 
test  as  specified  in  paragraph  (d)(3)(iii) 
of  this  section  or  a  design  analysis  as 
specified  in  paragraph  (d)(3)(iv)  of  this 
section  the  performance  of  each  control 
device  except  for  the  following: 

(A)  A  flare; 

(B)  A  boiler  or  process  heeter  with  a 
design  heat  input  capacity  of  44 
megawatts  at  greater; 

(C)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel;  or 

(D)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  has  either  been  issued  a  final 
permit  under  40  CFR  part  270  and 
complies  with  the  requirements  of  40 
CFR  part  266,  subpart  H;  or  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  266. 
subpsrt  H. 

(il)  An  owner  or  operator  shall 
demonstrate  the  performance  of  each 
flare  in  accordance  with  the 
requirements  specified  in  §  63.11(b). 

(iii)  For  a  performance  test  conducted 
to  meet  the  requirements  of  psragraph 
(d)(3)(i)  of  this  section,  the  owner  or 
operator  shall  use  the  test  methods  and 
procedures  specified  in  §  63.772(e). 

(iv)  For  a  design  snalysis  conducted 
to  meet  the  requirements  of  paragraph 
(d)(3)(i)  of  this  section,  the  design 
analysis  shall  meet  the  requirements 
specified  in  paragraphs  (d)(3)(iv)(A)  and 
(^(3)(iv)(B)  of  this  section. 

(A)  The  design  analysis  shall  include 
analysis  of  the  vent  stream 
characteristics  and  control  device 
operating  parameters  for  the  applicable 
control  device  as  specified  in 
paragraphs  (d)(3)(iv)(A)(l)  through 
(d)(3)(iv)(A)(6)  of  this  section. 

(1)  For  a  thermal  vapor  incinerator, 
the  design  analysis  shall  include  the 
vent  stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimiun  and 
average  temperatures  in  the  combustion 
zone  and  the  combustion  zone  residence 
time. 

(2)  For  a  catalytic  vapor  incinerator, 
the  design  analysis  shall  include  the 
vent  stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperatures  across  the  catalyst 
bed  inlet  and  outlet,  and  the  design 
service  life  of  the  catalyst. 

(3)  For  a  boiler  or  process  heater,  the 
design  analysis  shall  include  the  vent 


stream  composition,  constituent 
concentrations,  and  flow  rate:  shall 
establish  the  design  minimum  and 
average  flame  zone  temperatures  and 
combiistion  zone  residence  time:  and 
shall  describe  the  method  and  location 
when  the  vent  stream  is  introduced  into 
the  flame  zondT 

(4)  For  a  condenser,  the  design 
analysis  shall  include  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature,  and  shall 
establish  the  design  outlet  organic 
compound  coiu»ntration  level,  design 
average  tonperatiue  of  the  c(mdenser 
exhaust  vmt  stream,  and  the  design 
average  temperatures  of  the  coolant 
fluid  at  the  condenser  inlet  and  outlet. 

(5)  For  a  caibon  adsorption  system 
that  regennates  the  carbon  bed  direcUy 
on-site  in  a  control  device  such  as  a 
fixed-bed  adsorber,  the  design  analysis 
shall  include  the  vent  stream 
compoaition.  constitumt 
concentrations,  flow  rate,  relative 
humidity,  and  tonperature,  and  shall 
establish  the  design  eiduiust  vent  stream 
organic  compound  concmtration  level. 
ads(»ption  cycle  time,  niunber  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  flow  over  the  period 
of  each  complete  carbon  bed 
regeneraticm  cycle,  de»gn  carbon  bed 
temperature  after  regeneration,  design 
carbon  bed  regeneration  time,  and 
design  service  life  of  the  carbon. 

(6)  Far  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directiy  on-site  in  the  control  device, 
such  as  a  caifoon  canister,  the  design 
analysis  shall  include  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
hiunidity,  and  temperatiue,  and  shall 
establish  the  design  exhaust  vent  stream 
organic  compound  concentration  level, 
capacity  of  carbon  bed,  type  and 
woridng  capacity  of  activated  carbon 
used  for  carbon  bed,  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capacity  of  the  control 
device  and  source  operating  schedule. 
In  addition,  these  systems  will 
incorporate  dual  carbon  canisters' in 
case  of  emission  breakthrough  occurring 
in  one  canister. 

(B)  If  the  owner  or  operator  and  the 
Administrator  do  not  agree  on  a 
demonstration  of  control  device 
performance  using  a  design  analysis 
then  tha  disagreement  shall  be  resolved 
using  the  results  of  a  performance  test 
performed  by  the  owner  or  operator  in 
accordance  with  the  requirements  of 
paragraph  (d)(3)(iii)  of  tills  section.  The 
Adniinistrator  may  choose  to  have  an 


authorized  representative  observe  the 
performance  test. 

(4)  The  owner  or  operator  shall 
operate  each  control  device  in 
accordance  with  the  requirements 
specified  in  paragraphs  (d)(4)(i)  through 
(d)(4)(iii)  of  this  section. 

(i)  The  control  device  shall  be 
operating  at  all  times  when  gases, 
vapore.  and  fumes  are  vented  from  the 
unit  or  units  through  the  closed-vent 
system  to  the  control  device. 

(ii)  For  each  control  device  monitored 
in  accordance  with  the  requirements  of 
$  63.773(d).  the  owner  or  operator  shall 
operate  the  control  device  such  that  the 
actual  value  of  each  operating  parameter 
required  to  be  monitored  in  aocordaiux 
with  the  requirements  of  §  63.773(d)(3) 
is  greater  than  the  minimum  operating 
parameter  value  or  less  than  the 
maximum  operating  parameter  value,  as 
appropriate,  established  for  the  control 
device  in  accordance  with  the 
reouirements  of  §  63.773(d)(4). 

(iii)  Failure  by  the  owner  or  operator 
to  operate  the  control  device  in 
accordance  with  the  requirements  Of 
paragraph  (d)(4)(ii)  of  this  section  shall 
constitute  a  violation  of  the  applicable 
emission  standard  of  this  subpart. 

(5)  For  each  carbon  adsorption  system 
used  as  a  control  device  to  meet  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  the  owner  or  operator  shall 
manage  the  carbon  as  specified  in 
paragraphs  (c)(5)(i)  and  (c)(5)(ii)  of  this 
section. 

(i)  Following  the  initial  startup  of  the 
control  device,  all  caibon  in  the  control 
device  shall  be  replaced  with  besh 
caibon  on  a  regular,  predetermined  time 
interval  that  is  no  longer  than  the 
caibon  service  life  established  for  the 
carbon  adsorption  system. 

(ii)  All  carbon  removed  from  the 
control  device  shall  be  managed  in  one 
of  the  following  manners: 

(A)  Regenerated  or  reactivated  in  a 
thermal  treatment  unit  for  which  the 
owner  or  operator  has  either  been  issued 
a  final  permit  under  40  CFR  part  270, 
and  designed  and  operated  the  unit  in 
accordance  with  the  requirements  of  40 
CFR  part  264.  subpart  X;  or  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  P. 

(B)  Burned  in  a  hazardous  waste 
incinerator  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
imder  40  CFR  part  270,  and  designed 
and  operated  the  unit  in  accordance 
with  the  requirements  of  40  CFR  part 
264,  subpart  O. 

(C)  Burned  in  a  boiler  or  industrial 
furnace  for  which  the  owner  or  operator 
has  either  been  issued  a  final  permit 
under  40  CFR  part  270,  and  designed 
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and  operated  the  unit  in  accordance 
with  the  requirements  of  40  CFR  part     ' 
266.  subpart  H.  or  certified  compliance 
with  the  interim  status  requirements  of 
40  CFR  part  266,  subpart  H. 

f6S.773    Test  methods  and  compltwice 
proeedurM. 

(a)  Determination  of  material  VOHAP 
or  HAP  concentration  for  applicability 
to  the  equipment  leak  standards  under 
this  subpart  (S  63.769). 

(1)  An  owner  or  operator  is  not 
required  to  determine  the  VOHAP  or 
HAP  concentration  for  materials  placed 
in  units  subject  to  this  subpart  using  air 
emission  controls  in  accordance  with 
the  requirements  of  §  63.766. 

(2)  An  owner  or  operator  shall 
perform  a  VOHAP  or  HAP  concentration 
determination  at  the  following  times: 

(i)  When  the  material  enters  the 
Cscility  in  a  storage  vessel,  the  owner  or 
operator  shall  perform  a  VOHAP  or  HAP 
concentration  determination  for  each 
storage  vessel. 

(ii)  When  the  material  enters  the 
facility  as  a  continuous,  uninterrupted 
flow  of  material  through  a  pipeline  or 
other  means,  the  owner  or  operator 
shall: 

(A)  Perform  an  initial  VOHAP  or  HAP 
concentration  determination  before  the 
First  time  any  portion  of  the  material  is 
placed  in  a  unit  subject  to  this  subpart; 
and 

(B)  Perf  inn  a  new  VOHAP  or  HAP 
concentration  determination  whenever 
changes  to  the  material  could 
potentially  cause  the  VOHAP  or  HAP 
concentration  of  the  material  to  increase 
to  a  level  that  is  equal  to  or  greater  than 
the  applicable  VOHAP  or  HAP 
concentration  limits  specified  in 
§63.769. 

(3)  An  owner  or  operator  shall 
determine  the  VOHAP  or  HAP 
concentration  of  a  material  using  either 
direct  measurement  as  specified  in 
paragraph  (a)(4)  of  this  section  or 
knowledge  of  the  material  as  specified 
in  paragraph  (a)(5)  of  this  section. 

(4)  Direct  measurement  to  determine 
VOHAP  or  HAP  concentration. 

(i)  For  the  purpose  of  determining  the 
VOHAP  or  HAP  concentration  at  the 
point  of  entry,  samples  of  the  material 
shall  be  collected  from  the  storage 
vessel,  pipeline,  or  other  device  used  to 
deliver  the  material  to  the  facility  before 
the  material  is  either: 

(A)  Combined  with  other  material:  or 

(B)  Conveyed,  handled,  or  otherwise 
managed  in  such  a  manner  that  the 
surface  of  the  material  is  open  to  the 
atmosphere. 

(ii)  For  the  purpose  of  determining  the 
VOHAP  or  HAP  concentration  at  the 
point  of  treatment,  samples  shall  be 


collected  at  or  after  the  point  of 
treatment  but  before  the  point  where 
this  material  is  either: 

(A)  Combined  with  other  materials; 

(B)  Conveyed,  handled,  or  otherwise 
managed  in  such  a  manner  that  the 
surface  of  the  material  is  open  to  the 
atmosphere;  or  • 

(C)  Placed  in  a  unit  subject  to  this 
subpart. 

(iii)  The  VOHAP  or  HAP 
concentration  on  a  mass-weighted 
average  basis  shall  be  determined  using 
the  procedure  specified  in  paragraphs 
(a)(4)(iii)(A)  through  (a)(4)(iii)(D)  of  this 
section  when  the  material  flows  as  a 
continuous  stream  for  periods  less  than 
or  equal  to  1  hour. 

(A)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  to  represent  the  VOHAP  or 
HAP  composition  for  the  entire  quantity 
of  material.  All  of  the  samples  shall  be 
collected  within  a  1-hour  period. 

(B)  Each  sample  shall  be  collected  in 
accordance  with  the  requirements 
specified  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods."  EPA  Publication 
No.  SW-a46. 

(C)  Each  collected  sample  shall  be 
prepared  and  analyzed  in  accordance 
with  the  requirements  of  Method  305, 
40  CFR  part  63,  appendix  A  or  Method 
25D,  40  CFR  part  60,  appendix  A. 

(D)  The  VOHAP  or  HAP  concentration 
shall  be  calculated  by  using  the  results 
for  all  samples  analyzed  in  accordance 
with  paragraph  (a)(4)(iii)(C)  of  this 
section  and  the  following  equation: 

where: 

C= VOHAP  or  HAP  concentration  of  the 

material  on  a  mass-weighted  basis. 

parts  per  million  by  weight. 
I=Individual  sample  "I"  of  the  material. 

n=Total  number  of  samples  of 

material  collected  (at  least  4)  within 

a  1-hour  period. 
C,=Measured  VOHAP  or  HAP 

concentration  of  sample  "I"  as 

determined  in  accordance  with  the 

requirements  of 

§  63.772(a){4)(iii)(C).  parts  per 

million  by  weight. 

(iv)  The  VOHAP  or  HAP 
concentration  on  a  mass-weighted 
average  basis  shall  be  determined  using 
the  procedures  specified  in  paragraphs 
(a)(4)(iv)(A)  through  (a)(4)(iv)(E)  of  this 
section  when  the  material  flows  as  a 
continuous  stream  of  material  for 
periods  greater  than  1-hour. 

(A)  The  averaging  period  to  be  used 
for  determining  the  VOHAP 


concentration  on  a  mass-weighted 
average  basis  shall  be  designated  and 
recorded.  The  averaging  period  shall 
represent  any  time  interval  that  the 
material  flows  until  the  time  that  a  new 
VOHAP  or  HAP  concentration 
determination  must  be  performed 
pursuant  to  the  reauirements  of 
paragraph  (b)  of  this  section.  The 
averaging  period  shall  not  exceed  1 
year. 

(B)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  to  represent  the  complete 
range  of  VOHAP  or  HAP  compositions 
and  VOHAP  or  tiAP  quantities  that 
occur  in  the  material  stream  during  the 
entire  averaging  period  due  to  normal 
variations  in  the  operating  conditions 
for  the  source,  process,  or  unit 
generating  the  material.  Examples  of 
such  normal  variations  are  seasonal 
variations  in  material  quantity,  cyclic 
process  operations,  or  fluctuations  in 
ambient  temperature. 

(C)  Each  sample  shall  be  collected  in 
accordance  with  the  requirements 
specified  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,"  EPA  Publication 
No.  SW-646.  Sufficient  information 
shall  be  recorded  to  document  the 
material  quantity  and  the  operating 
conditions  for  the  source,  process,  or 
unit  generating  the  material  represented 
by  each  sample  collected. 

(D)  Each  collected  sample  shall  be 
prepared  and  analyzed  in  accordance 
with  the  requirements  of  Method  305, 
40  CFR  part  63,  appendix  A  or  Method 
2SD,  40  CFR  part  60,  appendix  A. 

(E)  The  VOHAP  or  HAP  concentration 
on  a  mass-weighted  average  basis  shall 
be  calculated  by  using  the  results  for  all 
samples  analyzed  in  accordance  with 
paragraph  (a)(4)(vi)(D)  of  this  section 
and  the  following  equation: 

VT       i.l 

where: 

C= VOHAP  or  HAP  concentration  of  the 
material  on  a  mass  weighted  basis, 
parts  per  million  by  weight. 

I=Inaividual  sample  "I '  of  the  material. 
n=Total  number  of  samples  of  the 
material  collected  (at  least  4)  for  the 
averaging  period  (not  to  exceed  1 
year). 

Qi=Mass  quantity  of  stream  represented 
by  Ci,  kg/hr. 

Qr=Total  mass  quantity  of  material 
during  the  averaging  period, 
kilograms  per  hour. 

Ci=Measured  VOHAP  or  HAP 

concentration  of  sample  "I"  as 
determined  in  accordance  with  the 
requirements  of 


§  63.772(a)(4)(iv)p),  parts  per 
million  by  weight. 

(5)  Knowledge  of  the  material  to 
determine  VOHAP  or  HAP 
concentration. 

(i)  Sufficient  information  shall  be 
prepared  and  recorded  that  documents 
the  basis  for  the  owner  or  operator's 
knowledge  of  (he  material's  VOHAP  or 
HAP  concentration.  Examples  of 
infbnnation  that  may  be  used  as  the 
basis  for  knowledge  of  the  material 
include:  VOHAP  or  HAP  material 
balances  fat  the  source,  process,  m  unit 
generating  the  material;  species-specific 
VOHAP  or  HAP  chemical  test  data  for 
the  material  from  previous  testing  still 
applicable  to  the  current  operations; 
documentation  that  material  is 
generated  by  a  process  for  which  no 
materials  containing  VOHAP  or  HAP  are 
used:  or  previous  test  data  for  other 
locations  managing  the  same  type  of 
material. 

(ii)  If  test  data  are  used  as  the  basis 
for  knowledge  of  the  material,  then  the 
owner  or  operator  shall  document  the 
test  method,  sampling  protocol,  and  the 
means  by  which  sampling  variability 
and  analytical  variability  are  accoimted 
for  in  the  determination  of  the  VOHAP 
or  HAP  concentration.  For  example,  an 
owner  or  operator  may  use  HAP 
concentration  test  data  that  are 
validated  in  accordance  with  Method 
301, 40  CFR  part  63,  appendix  A  as  the 
basis  for  knowledge  of  the  materiaL 

(iii)  An  owner  or  operator  using 
species-specific  VOHAP  or  HAP 
chemical  concentration  test  data  as  the 
basis  for  knowledge  of  the  material  that 
is  a  produced  water  stream  may  adjust 
the  test  data  results  to  the  corresponding 
total  VOHAP  or  HAP  concentration 
value  that  would  be  reported  had  the 
samples  been  analyzed  using  Method 
305, 40  CFR  part  63,  appendix  A.  To 
adjust  these  data,  the  measured 
concentration  for  each  individual 
VOHAP  or  HAP  chemical  species 
contained  in  the  material  is  multiplied 
by  the  appropriate  spedes-spedfic 
adjustment  factor  Ustbd  in  table  34  in 
the  appendix  to  40  CFR  part  63.  subpart 
G. 

(b)  Determination  of  glycol 
ddiydration  unit  flow  rate  or  benzene 
emissions.  The  procediues  of  this 
paragraph  shall  be  used  by  an  owner  or 
operator  to  determine  flow  rate  or 
benzene  emissions  to  meet  the  criteria 
for  an  exemption  from  control 
requirements  imder  S  63.764(e). 

(1)  The  determination  of  actual  flow 
rate  of  natural  gas  to  a  glycol 
dehydration  unit  shall  be  made  using 
the  procedures  of  either  paragraph 
(b)(l)(i)  or  (b)(l)(ii)  of  this  section. 


(i)  The  owner  or  operator  shall  install 
and  operate  a  monitoring  instrumoit 
that  directly  measures  flow  to  the  glycol 
dehydration  unit  with  an  accuracy  of 
plus  or  minus  2  percent;  or 

(ii)  The  owner  or  operator  shall 
document  that  the  actual  annual  average 
flow  rate  of  the  dehydration  unit  is  less 
than  85  thousand  cubic  meters  per  day 
(3.0  million  standard  cubic  feet  per 
day). 

(2)  The  determination  of  benzene 
emissions  from  a  glycol  dehydration 
unit  shall  be  made  using  the  procedures 
of  either  paragraph  (b)(2)(i)  or  (b)(2)(ii) 
of  this  section. 

(i)  The  owner  or  operator  shall 
determine  annual  benzene  emissions 
using  the  model  GRI-GLYCalcTM. 
Version  3.0  or  higher.  Inputs  to  the 
model  shall  be  representative  of  actual 
operating  conditions  of  the  glycol 
dehydration  unit;  or 

(ii)  The  owner  or  operat(H-  shall 
determine  an  average  mass  rate  of 
benzene  emissions  in  kilograms  per 
hour  throiigh  direct  measurement  by 
performing  three  runs  of  Method  18, 40 
CFR  Part  60,  appendix  A  (or  an 
equivalent  method),  and  averaging  the 
results  of  the  three  runs.  Annual 
emissions  in  kilograms  per  year  shall  be 
determined  by  multiplying  the  mass  rate 
by  the  number  of  houn  the  unit  is 
operated  per  year.  This  result  shall  be 
multiplied  by  1.1023  £-<»  to  convert  to 
tons  per  year. 

(c)  No  detectable  emissions  test 
procedure. 

(1)  The  no  detectable  emissions  test 
procedure  shall  be  conducted  in 
accordance  with  Method  21,  40  CFR 
part  60,  appendix  A. 

(2)  The  detection  instrmnent  shall 
meet  the  performance  criteria  of  Method 
21,  40  CFR  part  60.  appendix  A,  except 
that  the  instrument  response  factor 
criteria  in  section  3.1.2(a)  of  Method  21 
shall  be  for  the  average  composition  of 
the  fluid  and  not  for  each  individual 
organic  compound  in  the  stream. 

(3)  Tlie  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21. 40  CFR  part  60.  appendix  A. 

(4)  Calibration  gases  shall  be  as 
follows: 

(i)  Zero  air  (less  than  10  parts  per 
million  by  volume  hydrocarbon  in  air); 
and 

(ii)  A  mixture  of  methane  in  air  at  a 
concentration  less  than  10.000  parts  per 
million  by  volume. 

(5)  The  background  level  shall  be 
determined  according  to  the  procediu«s 
in  Method  21. 40  CFR  part  60.  appendix 
A. 

(6)  The  arithmetic  difference  between 
the  mAvimiiin  organic  concentration 


indicated  by  the  instrument  and  the 
background  level  shall  be  compared 
with  the  value  of  500  parts  per  million 
by  voliune.  If  the  difference  is  less  than 
500  parts  per  million  by  volume,  then 
no  HAP  emissions  are  detected. 

(d)  [Reserved] 

(e)  Control  device  performance  test 
procediues.  This  paragraph  appUes  to 
the  performance  testing  of  control 
devices.  Owners  or  operatore  may  elect 
to  use  the  alternative  procedures  in 
paragraph  (f)  of  this  section  for 
performance  testing  of  a  condenser  used 
to  control  emissions  from  a  glycol 
dehydration  unit  process  vent. 

(i)  Method  1  or  lA,  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
at  the  inlet  and  outlet  of  the  control 
device. 

(i)  To  determine  compliance  with  the 
control  device  percent  reduction 
requirement  specified  in  § 63.771(d)(1). 
sampling  sites  shall  be  located  at  the 
inlet  of  &e  control  device  as  specified 
in  paragraphs  (e)(l)(i)(A)  and  (e)(l)(i)(B) 
of  this  section,  and  at  the  outlet  of  the 
ccmtrol  device. 

(A)  The  control  device  inlet  sampling 
site  shall  be  located  after  the  final 
product  recovery  device. 

(B)  If  a  vent  stream  is  introduced  with 
the  combustion  air.  or  as  a  secondary 
fuel,  into  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts,  selection  of  the  location  of 
the  inlet  sampling  sites  shall  ensure  the 
measurement  of  total  HAP  or  TOC 
concentration,  as  applicable,  in  all  vent 
streams  and  primary  and  secondary 
fuels. 

(ii)  To  determine  compliance  with  the 
enclosed  combustion  device  total  HAP 
concentration  limit  specified  in 
§63.77l(d)(l)(i)(B).  the  sampling  site 
shall  be  located  at  the  outlet  of  the 
device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2A.  2C. 
or  2D,  40  CFR  part  60,  appendix  A,  as 
appropriate. 

(3)  "10  determine  compliance  with  the 
control  device  percent  reduction 
requirement  in  §63.771(d)(l)(i),  the 
owner  or  operator  shall  use  Method  18, 
40  CFR  part  60,  appendix  A: 
alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301, 
40  CFR  part  63.  appendix  A  may  be 
used.  The  following  procedures  shall  be 
used  to  calculate  percent  reducticm 
efficiency: 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  gnb  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
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be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(ii)  The  mass  rate  of  either  TOC 
(minus  methane  and  ethane)  or  total 
HAP  (E|.  E»)  shall  be  computed. 

(A)  The  following  equations  shall  be 
used:  where: 


E;=K, 


Eo  =  K: 


Where: 

C^  Coj=  Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  parts 
per  million  by  volume. 

Et.  Eo  °  Mass  rate  of  TOC  (minus 

methane  and  ethane)  or  total  HAP 
at  the  inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis, 
kilogram  per  hour. 

M().  Moj  =  Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
'  device,  resfwctively,  gram/gram- 
mole. 

Qt,  Q>  -  Flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute. 

K2  ^Constant.  2.494x10  ~'  (parts  per 
million)  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standutl 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20*C. 

(B)  When  the  TOC  mass  rate  is 
calculated,  all  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18,  40  CFR  part  60,  appendix 
A  shall  be  summed  using  the  equation 
in  paraaraph  (e)(3)(ii)(A)  of  this  section. 

(C)  When  the  total  HAP  mass  rate  is 
calculated,  only  HAP  chemicals  listed 
in  Table  1  of  this  subpart  shall  be 
summed  using  the  equation  in 
parara-aph  (e)(3)(ii)(A)  of  this  section. 

(ill)  The  percent  reduction  in  TOC 
(minus  methane  and  ethane)  or  total 
HAP  shall  be  calculated  as  follows 

E. 

Where: 

Red  ^Control  efficiency  of  control 
device,  percent. 

Et  =Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP  at  the  inlet 
to  the  control  device  as  calculated 
under  paragraph  (e)(3)(ii)  of  this 
section,  kilograms  TOC  per  hour  or 
kilograms  HAP  per  hour. 


Eo  =Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP  at  the 
outlet  of  the  control  device,  as 
calculated  under  paragraph  (e)(3)(ii) 
of  this  section,  kilograms  TC)C  per 
hour  or  kilograms  HAP  per  hour. 

(iv)  If  the  vent  stream  entering  a  boiler 
or  process  heater  with  a  design  capacity 
less  than  44  megawatts  is  introduced 
with  the  combustion  air  or  as  a 
secondary  fuel,  the  weight-percent 
reduction  of  total  HAP  or  TOC  (minus 
methane  and  ethane)  across  the  device 
shall  be  determined  by  comparing  the 
TOC  (minus  methane  and  ethane)  or 
total  HAP  in  all  combusted  vent  streams 
and  primary  and  secondary  fuels  with 
the  TOC  (minus  methane  and  ethane)  or 
total  HAP  exiting  the  device, 
respectively. 

(4)  To  determine  compliance  with  the 
enclosed  combustion  device  total  HAP 
concentration  limit  specified  in 
§63.771(d)(l)(i)(B).  the  owner  or 
operator  shall  use  Method  18,  40  CFR 
part  60,  appendix  A  to  measure  either 
TOC  (minus  methane  and  ethane)  or 
total  HAP.  Alternatively,  any  other 
method  or  data  that  has  been  validated 
according  to  Method  301.  40  CFR  part 
63,  appendix  A,  may  be  used.  The 
following  procedures  shall  be  used  to 
calculate  parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
oxygen: 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hoiu-,  in  which 
either  an  integrated  sample  or  a 
minimum  of  rour  grab  samples  shall  be 
taken.  If  grab  sampling  is  uaed,  then  the 
samples  shall  be  taken  at  approximately 
equal  intervals  in  time,  sudi  as  15- 
minute  intervals  during  the  run. 

(ii)  The  TOC  concentration  or  total 
HAP  concentration  shall  be  calculated 
according  to  paragraph  (e)(4)(ii)(A)  or 
(e)(4)(ii)(B)  of  this  section. 

(A)  The  TOC  concentration  is  the  sum 
of  the  concentrations  of  the  individual 
components  and  shall  be  computed  for 
each  run  using  the  following  equation: 


-TOC 


i«l 


Where: 

Croc  =  Concentration  of  total  organic 

compounds  minus  methane  and 

ethane,  dry  basis,  parts  per  million 

by  volume. 
Cji  =  Concentration  of  sample 

component  j  of  sample  i,  dry  basis, 

parts  per  million  by  volume, 
n  =  Number  of  components  in  the 

sample. 
X  =  Numoer  of  samples  in  the  sample 

run. 


(B)  The  toul  HAP  concentration  shall 
be  computed  according  to  the  equation 
in  paragraph  (e)(4)(iiHA)  of  this  section, 
except  that  only  HAP  chemicals  listed 
in  Table  1  of  this  subpart  shall  be 
summed. 

(iii)  The  TOC  concentration  or  total 
HAP  concentration  shall  be  corrected  to 
3  percent  oxygen  as  follows: 

(A)  The  emission  rate  correction 
Cactor  or  excess  air,  integrated  sampling 
and  analysis  procedures  of  Method  3B, 
40  CFR  part  60,  appendix  A  shall  be 
used  to  determine  the  oxygmi 
concentration.  The  samples  shall  be 
taken  during  the  same  time  that  the 
samples  are  takm  for  determining  TOC 
concentration  or  total  HAP 
concentration. 

(B)  The  TOC  or  HAP  concentration 
shall  be  corrected  for  percent  oxygen  by 
using  the  following  equation: 

"        "i^20.9-%OMj 

Where: 

Cc  s  TOC  concentration  or  total  HAP 
concentration  corrected  to  3  percent 
oxjrgen.  dry  basis,  parts  per  million 
by  volume. 

Cn  s  TOC  concentration  or  total  HAP 
concentration,  dry  basis,  parts  per 
million  by  volume. 

%03d  s  Concentration  of  oxygen,  dry 
basis,  percent  by  voliune. 

(f)  As  ao  alternative  to  the  procedures 
in  paragraph  (e)  of  this  section,  an 
owner  or  operator  may  elect  to  use  the 
procedures  documented  in  the  Gas 
Research  Institute  Report  entitled. 
"Atmospheric  Rich/Lean  Method  for 
E)etermining  Glycol  Dehydrator 
Emissions"  (GRI-95/0388.1). 

§  63.779    Inapectfon  and  nonllortnQ 
raqulrefnanta. 

(a)  This  section  applies  to  an  owner 
or  operator  using  air  emission  controls 
in  accordance  with  the  requirements  of 
§§63.765  and  63.766. 

(b)  Cover  inspection  and  monitoring 
requirements.  (1)  Each  cover  used  in 
accordance  with  the  requirements  of 

§  63.766  shall  be  visually  inspected  and 
monitored  for  no  detectable  emissions 
by  the  owner  or  operator  using  the 
procedure  specified  in  paragraph  (b)(3) 
of  this  section,  except  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 

(2)  An  owner  or  operator  is  exempt 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  paragraph  (b)(3)  of  this  section  for  the 
following  units: 

(i)  A  storage  vessel  internal  floating 
roof  that  is  inspected  and  monitored  in 


acoordanoe  with  the  requirements  of  40 
CFR60.113b(a):or 

(ii)  A  storage  vessel  external  floating 
roof  that  is  inspected  and  monitored  in 
acoordanoe  with  the  requirements  of  40 
CFR  60.113b(b). 

(iii)  If  a  storage  vessel  is  buried 
partially  or  enthely  underground,  an 
owner  or  operator  is  required  to  perform 
the  cover  inspection  and  monitoring 
requirements  specified  in  paragraph 
(bM3)  of  this  section  only  far  those 
poftians  of  the  storage  vessel  cover  and 
those  connections  to  the  storage  vessel 
covw  or  tank  body  (e.g.,  fill  ports,  access 
hatches,  gsuge  wells,  etc.)  thiat  extend  to 
or  above  the  ground  sur&ce  and  can  be 
opened  to  the  atmosphere. 

(3)  Inspection  and  monitoring  of  a 
cover  shall  be  performed  as  follows: 

(i)  Hie  cover  and  aU  cover  openings 
shall  be  initially  visually  inspected  and 
monitored  for  no  detectable  emissions 
on  or  before  the  date  that  the  unit  on 
wdiich  the  cover  is  installed  becomes 
subject  to  the  provisions  of  this  subpart 
and  at  other  times  as  requested  by  the 
AdministratOT. 

(ii)  At  least  once  every  six  months 
following  the  initial  vimial  inspection 
and  monitoring  for  no  detectable 
mtnituAm*  required  undw  paragraph 
(bM3Ni)  of  th^  section,  the  owner  and 
operator  shall  visually  inspect  and 
monitor  the  cover  and  each  cover 
opening,  except  for  following  cover 
openings: 

(A)  A  cow  opening  that  has 
continuously  remained  in  a  closed, 
sealed  position  for  the  entire  period 
since  the  last  time  the  cover  opening 
was  visually  inspected  and  monitored 
for  no  detectable  amissions; 

(B)  A  cover  opening  that  is  designated 
as  imsafe  to  inspect  and  monitor  in 
acoordanoe  with  paragraph  (b)(3)(v)  of 
this  section; 

(C)  A  cover  opening  on  a  cover 
installed  and  placed  in  operation  before 
February  6, 1998.  that  is  designated  as 
difficult  to  inspect  and  monitor  in 
accordance  with  paragraph  (b)(3)(vi)  of 
this  section. 

(iii)  To  visually  inspect  a  cover,  the 
owner  or  operator  shall  view  the  entire 
cover  surface  and  each  covot  opening  in 
a  closed,  sealed  position  for  evidence  of 
any  defect  that  may  affect  the  ability  of 
the  cover  or  cover  opening  to  continue 
to  operate  with  no  detectable  emissions. 
A  visible  hole,  gap,  tear,  or  split  in  the 
cover  sujface  or  a  cover  opening  is 
defined  as  a  leak  which  shall  be 
repaired  in  accordance  with  paragraph 
(b)(3)(vii)  of  this  section. 

(iv)  To  monitor  a  cover  for  no 
detectable  emissions,  the  owner  or 
operator  shall  use  the  folloMong 
procedure: 


(A)  For  all  cover  connections  and 
seals,  except  for  the  seals  around  a 
rotating  shaft  that  passes  through  a 
cover  opening,  if  the  m<mitoring 
instrument  indicates  an  instrument 
concentration  reading  greatw  than  500 
parts  per  million  by  volume  minus  the 
Iwdkground  level,  then  a  leak  is 
detected.  Each  detected  leak  shall  be 
repaired  in  accordance  with  paragraph 
(b)(3)(vii)  of  this  section. 

(B)  For  the  seals  around  a  rotating 
shaft  that  passes  through  a  cover 
opening,  if  the  monitoring  instrument 
indicates  an  instrument  concentration 
reading  greater  than  10.000  parts  per 
million  by  volume  then  a  leak  is 
detected.  Each  detected  leak  shall  be 
repaired  in  accordance  with  paragraph 
(b)(3)(vii)  of  this  section. 

(v)  An  owner  or  operator  may 
dmignate  a  cover  as  an  unsafe  to  inspect 
and  monitw  cover  if  all  (tf  the  following 
conditions  are  met 

(A)  The  owner  or  oporator  determines 
that  inspection  or  monitoring  of  the 
cover  would  expose  a  worker  to 
dangerous,  hazardous,  m  other  unsafe 
conditions. 

(B)  Hie  owner  or  operator  develops 
and  implements  a  written  plan  and 
schedule  to  inspect  the  cover  using  the 
procedure  specified  in  par^raph 
(b)(3)(iii)  of  this  section  and  monitor  the 
cover  udng  the  procedure  specified  in 
paragraph  (b)(3)(iv)  of  this  section  as 
frequently  as  practicable  diuing  those 
times  when  a  worker  can  safely  access 
the  cover. 

(vi)  An  owner  or  operator  may 
designate  a  cover  installed  and  placed 
in  operation  before  February  6, 1998  as 
a  difficult  to  inspect  and  monitor  cover 
if  all  of  the  following  conditions  are 
met: 

(A)  The  owner  or  operator  determines 
that  inspection  or  monitoring  the  cover 
requires  elevating  a  worker  to  a  height 
greater  than  2  metere  (approximately  7 
feet)  above  a  support  siulace;  and 

(B)  The  owner  and  operator  develops 
and  implements  a  written  plan  and 
schedule  to  inspect  the  cover  using  the 
procedure  specified  in  paragraph 
(b)(3)(iii)  of  this  section,  and  monitors 
the  cover  using  the  procediue  specified 
in  paragraph  (b)(3)(iv)  of  this  section  at 
least  once  per  calendar  year. 

(vii)  When  a  leak  is  detected  by  either 
of  the  methods  specified  in  paragraph 
(b)(3)(iii)  or  (b)(3)(iv)  of  this  section,  the 
owner  or  operator  shall  make  a  first 
attempt  at  repairing  the  leak  no  later 
than  five  calendar  days  after  the  leak  is 
detected.  Repair  of  the  leak  shall  be 
completed  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 
is  detected.  If  repair  of  the  leak  cannot 
be  completed  within  the  15-day  period, 


then  the  owner  cm-  opnator  shall  not  add 
material  to  the  unit  on  which  the  cover 
is  installed  until  the  repair  of  the  leak 
is  coinpleted. 

(c)  Qosed-vent  system  inspection  and 
monitming  requirements.  (1)  The  ownw 
at  operator  shall  visually  inspect  and 
monitor  each  closed-vent  system  for  no 
detectable  emissions  at  the  following 
times: 

(i)  On  or  before  the  date  that  the  iinit 
connected  to  the  closed-vent  system 
becomes  subject  to  the  provisions  of  this 
subpart; 

(ii)  At  least  once  per  year  aftn  the 
date  that  the  closed-vent  system  is 
inspected  in  accordance  with  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section;  and 

(iii)  At  other  times  as  requested  by  the 
Administrator. 

(2)  To  visually  inspect  a  closed-vent 
system,  the  owner  or  operator  shall  view 
the  entire  length  of  ductworii.  piping 
and  connections  to  coven  and  ccmtrol 
devices  fw  evidence  of  visible  defects 
(such  as  holes  in  ductwork  or  pipiing 
and  loose  coimections)  that  may  afiect 
the  ability  of  the  system  to  operate  with 
no  detectable  emissions.  A  visible  hole, 
gap,  tear,  or  split  in  the  closed-vent 
system  is  defined  as  a  leak  which  shall 
be  repaired  in  accordance  with 
paragraph  (c)(4)  of  this  section. 

(3)To  monitor  a  closed-vent  system 
for  no  detectabfe  emissions,  the  owner 
or  operator  shall  use  Method  21,  40  CFR 
part  60,  appendix  A  to  test  each  closed- 
vent  system  joint,  seam,  or  other 
connection.  For  the  aimual  leak 
detection  monitoring  after  the  initial 
leak  detection  monitcving.  the  owner  or 
operatcv  is  not  required  to  monitcw  those 
closed-vent  system  components  which 
continuously  operate  at  a  pressure 
below  atmospheric  pressure  or  those  . 
closed-vent  system  joints,  seams,  or 
other  connections  that  are  permanently 
or  semi-permanently  sealed  (e.g.,  a 
welded  joint  between  two  sections  of 
metal  pipe  or  a  bolted  and  gasketed  pipe 
flange). 

(4)  When  a  leak  is  detected  by  either 
of  the  methods  specified  in  paragraph 
(c)(2)  or  (c)(3)  of  this  section,  the  owner 
or  operator  shall  make  a  first  attempt  at 
repairing  the  leak  no  later  than  five 
calendar  days  after  the  leak  is  detected. 
Repair  of  the  leak  shall  be  completed  as 
soon  as  practicable,  but  no  later  than  15 
calendar  days  after  the  leak  is  detected. 

(d)  Control  device  monitoring 
requirements.  (1)  For  each  control 
device,  except  as  provided  for  in 
paragraph  (d)(2)  of  this  section,  the 
owner  or  operator  shall  install  and 
operate  a  continuous  monitoring  system 
in  accordance  with  the  requirements  of 
paragraphs  (d)(3)  through  (d)(5)  of  this 
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section.  The  continuous  monitoring 
system  shall  be  designed  and  operated 
so  that  a  determination  can  be  made  on 
whether  the  control  device  is 
continuously  achieving  the  applicable 
performance  requirements  of  §  63.771. 

(2)  An  owner  or  operator  is  exempt 
from  the  monitoring  requirements 
specified  in  paragraphs  (d)(3)  through 
(d)(5)  of  this  section  for  the  following 
types  of  control  devices: 

(i)  A  boiler  or  process  heater  in  which 
all  vent  streams  are  introduced  with 
primary  fuel;  or 

(ii)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  equal  to  or 
greater  than  44  megawatts. 

(3)  The  owner  or  operator  shall 
install,  calibrate,  operate,  and  maintain 
a  device  equipped  with  a  continuous 
recorder  to  measure  the  values  of 
operating  parametera  appropriate  for  the 
control  device  as  specified  in  either 
paragraph  (d)(3)(i).  (d)(3)(u).  or 
(dXSKiii)  of  this  section.  The  monitoring 
equipoBent  shall  be  installed,  calibrated, 
and  maintained  in  accordance  with  the 
equipment  manuJacturer 's 
specifications  or  other  written 
procedures  that  provide  adequate 
asaurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately.  The  continuous  recorder 
ehall  be  a  data  recording  device  that 
either  records  an  instantaneous  data 
value  at  least  ooce  every  IS  minutes  or 
records  15-minute  or  more  frequent 
block  average  values.  The  owner  or 
operator  shall  use  any  of  the  following 
continuous  monitoring  systems: 

(i)  A  continuous  monitoring  system 
that  measures  the  following  operating 
parameters  as  applicable: 

(A)  For  a  thermal  vapor  incinerator,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  monitoring  device  shall  have  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  *C,  or 
±0.5*C,  whichever  value  is  greater.  The 
temperature  sensor  shall  be  installed  at 
a  location  in  the  combustion  chamber 
downstream  of  the  combustion  zone. 

(B)  For  a  catalytic  vapor  incinerator, 
a  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  device  shall  be  capable  of 
monitoring  temperature  at  two  locations 
and  have  an  accuracy  of  ±1  percent  of 
the  temperature  being  monitored  in  *C. 
or  ±O.S*C,  whichever  value  is  greater. 
One  temperature  sensor  shall  be 
installed  in  the  vent  stream  at  the 
nearest  feasible  point  to  the  catalyst  bed 
inlet  and  a  second  temperature  sensor 
shall  be  installed  in  the  vent  stream  at 
the  nearest  feasible  point  to  the  catalyst 
bed  outlet 


(C)  For  a  flare,  a  heat  aimaing 
monitoring  device  eqtiipped  with  a 
continuous  recorder  that  indicates  the 
continuous  ignition  of  the  pilot  flame. 

(D)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts,  a  temperature  monitoring 
device  equipped  with  a  continuous 
recorder.  The  temperature  monitoring 
device  shall  have  an  accuracy  of  ±1 
percent  of  the  temperature  being 
monitored  in  *C.  or  10.5*C.  whichever 
value  is  greater.  The  temperatxire  sensor 
shall  be  installed  at  a  location  in  the 
combustion  chamber  doMmstream  of  the 
combustion  zone. 

(E)  For  a  oondenaer,  a  temperature 
monitoring  device  equipped  with  a 
continuous  recorder.  The  temperature 
mcmitoring  device  shall  have  an 
accuracy  of  ±1  percent  of  the 
temperature  bring  monitored  in  *C.  or 
10.5*C.  whichever  value  is  greater.  The 
temperature  tensor  shall  be  installed  at 
a  location  in  the  exhaust  vent  stream 
from  the  condenser. 

(F)  For  a  regenerative-type  carbon 
adsorption  system,  an  integrating 
regeneration  stream  flow  monitoring 
device  equipped  with  a  continuous 
recorder  ana  a  caihon  bed  temperature 
monitoring  device  equipped  with  a 
continuous  recorder.  The  integrating 
regeneratiim  stream  flow  monitoring 
device  shall  have  an  accuracy  of  ±10 
percent  and  measure  the  total 
regeneration  stream  mass  flow  during 
the  carbon  bed  regeneration  cycle.  The 
temperature  monitoring  device  shall 
have  an  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  *C  or 
±0.5*C.  whichever  value  is  greater  and 
measure  the  carbon  bed  tem(>erature 
after  regeneration  and  within  15 
minutes  of  completing  the  cooling  cycle 
and  the  duration  of  the  carbon  bed 
steaming  cycle. 

(ii)  A  continuous  monitoring  system 
that  measures  the  concentration  level  of 
organic  compounds  in  the  exhaust  vent 
stream  from  the  control  device  using  an 
organic  monitoring  device  equipped 
with  a  continuous  recorder. 

(iii)  A  continuous  monitoring  system 
that  measures  alternative  operating 
parameters  other  than  those  specified  in 
paragraph  (d)(3)(i)  or  (d)(3)(ii)  of  this 
section  upon  approval  of  the 
Administrator  as  specified  in  §  63.8(f)(1) 
through  (f)(5). 

(4)  For  each  operating  parameter 
monitored  in  accordance  with  the 
requirements  of  paragraph  (d)(3)  of  this 
section,  the  owner  or  operator  shall 
establish  a  minimum  operating 
parameter  value  or  a  maximum 
operating  parameter  value,  as 
appropriate  for  the  control  device,  to 
define  the  conditions  at  which  the 


control  device  miut  be  operated  to 
continuously  achieve  the  applicable 
performance  requirements  of  §  63.771. 
Each  minimum  or  maximum  operating 
parameter  value  shall  be  established  as 
follows: 

(i)  If  the  owner  or  operator  conducts 
performance  tests  in  accordance  with 
the  requirements  of  §  63.771  to 
demonstrate  that  the  control  device 
achieves  the  applicable  performance 
requiremoits specified  in.$63.771,  then 
the  minimum  operating  parameter  value 
or  the  maximum  operating  parameter 
value  shall  be  est^lished  baaed  on 
values  measured  during  the 
performance  test  and  supplemented,  as 
necessary,  by  control  device  design 
analysis  and  manufacturer 
recommendations. 

(U)  If  the  owner  or  operator  uses 
coptrol  device  design  analysis  in 
accordance  with  the  requirements  of 
§63.771(d)(3Kiv)  to  demonstrate  that 
the  control  device  achieves  the 
applicable  performance  requirements 
specified  in  §  63.771(d)(1).  then  the 
minimum  operating  parameter  value  or 
the  maximum  operating  parameter  value 
shall  be  establiwed  besed  on  the  control 
device  design  analysis  and  the  control 
device  manufacturer's 
recommendations. 

(S)  The  owner  or  operator  shall 
regularly  inspect  the  data  recorded  by 
the  continuous  monitoring  system  to 
determine  whether  the  omtrol  device  is 
operating  in  accordance  «rith  the 
applicable  requirements  of  §  63.771(d). 

(  (3«774    neoorawsaplnQ  le^uimiMntB. 

(a)  The  recordkeeping  provisions  of 
40  CFR  part  63.  subpart  A  that  apply 
and  those  that  do  not  apply  to  ownera 
and  operators  of  sources  sub)ect  to  this 
subpart  are  listed  in  Table  2  of  this 
subpart. 

(b)  Except  as  specified  in  paragraphs 
(c)  and  (d)  of  this  section,  each  owner 
or  operator  of  a  somoe  subject  to  this 
subpart  shall  maintain  the  recrards 
specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  in  accordance  with  the 
requirements  of  $  63.10(b)(1)  (General 
Provisions): 

(1)  Records  specified  in  §  63.10(b)(2): 

(2)  Records  specified  in  $  63.10(c)  for 
each  monitoring  system  operated  by  the 
owner  or  operator  in  accordance  with 
the  requirements  of  §  63.773(d). 

(c)  The  owner  or  operator  of  an  area 
source  subject  to  the  control 
requirements  for  triethylene  glycol 
dehydration  unit  process  vents  in 

§  63.765  is  exempt  from  the 
requirements  of  §  63.6(e)(3)  and 
§  63.10(b)(2)(iv)  and  (b)(2)(v). 

(d)  An  owner  or  operator  that  is 
exempt  from  control  requirements 
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under  §63.764(e)  shall  maintain  a 
raoocd  of  the  daaiga  capacity  (in  tanns 
of  natural  gaa  flow  rate  to  tba  unit  par 
day)  of  aadi  glycol  dehydntion  unit 
thM  ianoC  oxitrolled  according  to  the 
raqoiraments  of  §  63.764(c)(lXi)  and 
(dXl). 


•«l77B 

(a)  The  repacting  provisions  of  40  CFR 
put  63,  subpart  A  that  apply  and  those 
diat  do  not  apply  to  ownen  and 
opewtors  of  sources  subject  to  these 
mbpaits  aie  listed  in  Table  2  of  this 


subbart. 
Wise 


(b)  Badi  owner  or  operator  of  a  nujor 
aousoe  sublect  to  this  subpart  diall 
submit  the  following  reports  to  die 

(1)  An  Initial  Notification  described  in 
S  63.9(a)  duou^  (d).  exoept  diM  die 
notification  required  by  §  63.9(bX2) 
shell  be  submitted  not  later  than  one 
year  after  the  efisctive  date  of  this 
standard. 

(2)  A  Notification  of  Perfarmance 
Teats  specified  bi  SS  63.7  and  63.9(e) 
and(g). 

(3)  A  Notificatian  of  Compliance 
Status  specified  in  S  63.9(h). 

(4)  Performance  test  reports  specified 
in  S  63.10(d)(2)  and  perf(»mance 
evahiadon  reports  specified  in 
§63.10(eX2).  Separate  perfotmanoe 
evaluation  reports  as  described  in 

§  63.10(e)(2)  are  not  reouired  if  the 
informatian  is  included  in  the  report 
qiedfied  in  paragraph  (bM6)  of  this 
setUoUi 

(5).  Startup,  shutdown,  and 
malftmction  reports  specified  in 
§  63.10(dM5)  shall  be  submitted  as 
rsnibed.  Separate  startup,  shutdown,  or 
malfunction  reports  as  described  in 
§  63.10(d)(5)  are  not  required  if  the 
iniormatian  is  included  in  the  report 
specified  in  paragraph  (b)(6)  of  this 
section. 

(6)  The  excess  emission  and  CMS 
p^BfffT«n*"*^  report  and  summary  report 
qiecdiled  in  §  63.10(e)(3)  shall  be 
submitted  on  a  cemi-annual  basis  (i.e.. 
once  every  6-month  period).  The 
summary  report  shall  be  entiUed 
"Sununary  Report — Gaseous  Excess 
Emissions  and  Continuous  Monitoring 
System  Performance." 

(7)  The  owner  or  operator  shall  meet 
the  requirements  specified  in  paragraph 
(b)  of  this  section  for  any  emission  point 
or  material  that  becomes  subject  to  the 
standards  in  this  subpart  due  to  an 
increase  in  flow,  concentration,  or  other 
parametera  equal  to  or  greater  than  the 
limits  specified  in  this  subpart. 

(8)  For  each  control  device  other  than 
a  flare  used  to  meet  the  requirements  of 
this  subpart,  the  owner  or  operator  shall 
submit  the  following  information  for 


eadi  operating  paramelariequired  to  be 
monitored  in  aocoidaBoe  wiu  the 
requirements  of  §  63.773(d): 

(i)  The  minimum  operating  parameter 
value  or  maximiun  operating  parameter 
value,  as  appropriate  for  the  control 
device,  established  by  the  owner  or 
operator  to  define  the  conditions  at 
w^iich  the  control  device  must  be 
operated  to  continuously  achieve  the 
a4>plicable  perfcmnanoe  requirements  of 
S63.771(dKl). 

(ii)  An  explanation  of  the  rationale  for 
wdiy  the  owner  or  operator  selected  eedi 
of  ue  operating  perametar  values 
estdblidied  in  peragraph  (dXD  of  this 
section.  This  eomlanatkm  shall  include 
any  data  and  nalciilatinns  used  to 
devek^  the  value  and  a  description  of 
why  the  choeen  vahie  indicates  that  the 
control  device  is  operating  in 
accordance  with  the  applicable 
requirements  of  §  63.771(dHl). 

(9)  Each  o«vner  or  operator  of  a  major 
source  subject  to  this  subpart  that  is  not 
subject  to  the  control  requirements  for 
^ycol  dehydration  unit  process  vents  in 
$63,765  is  exempt  from  aU  reporting 
lequiraments  for  m^or  sources  in  this 
subpart. 

.(c)  Each  ownw  or  operator  of  an  aree 
source  subject  to  the  control 
requirements  of  this  subpart  fm 
triethylene  glycol  dehydration  unit 
process  vents  in  §  63.765  shall  submit 
the  following  reports  to  the 
Administrate: 

(1)  An  Initial  Notificaticm  described  in 
§  63.9  (a)  dirough  (d),  except  diat  die 
notification  required  by  §  63.9(b)(2) 
shall  be  submitted  not  later  than  one      * 
year  after  the  effective  date  of  this 
standard. 

(2)  A  Notification  of  Performance 
TesU  specified  in  §§  63.7  and  63.9  (e) 
and(g). 

(3)  A  Notification  of  Compliance 
Status  specified  in  %  63.9(h). 

(4)  Performance  test  reports  specified 
in  S  63.10(d)(2)  and  performance 
evaluation  reports  specified  in 

§  63.10(e)(2).  Separate  performance 
evaluation  reports  as  described  in 
§  63.10(e)(2)  are  not  required  if  the 
information  is  included  in  the  report 
specified  in  paragraph  (c)(6)  of  this 
section. 

(5)  A  report  describing  any 
malfunctions  that  are  not  corrected 
within  two  calendar  days  of  the 
malfunction,  to  be  submitted  within 
seven  calendar  days  of  the  uncorrected 
malfunction. 

(6)  A  summary  rep<xt  as  specified  in 
$  63.10(e)(3)  sh^  be  submitted  on  an 
annual  basis  (i.e.,  once  every  12-month 
period).  The  sununary  report  shall  be 
entiUed  "Summary  Report — Gaseous 


Excess  Emissions  and  Continuous 
Monitoring  System  Performance." 

(7)  The  owner  cv  opentar  shall  meet  _ 
thfl^equirements  specified  in  this 
paragrwh  for  any  emission  point  or 
material  that  beccHues  subject  to  the 
standards  in  this  subpart  due  to  an 
increase  in  flow  or  concentration  mass 
parametera  equal  to  or  greater  than  the 
limits  specified  in  $63,764  (b).  (c).  or 
(d). 

(8)  For  each  control  device  other  than 
a  flare  used  to  meet  the  requirements  of 
this  subpart,  the  owner  or  opoator  sbaU 
submit  tne  following  information  for 
eadi  operating  parameter  required  to  be 
monitraed  in  accordance  %iriui  the 
requirements  of  $  63.773(d): 

Q)  The  minimum  operating  parameter 
value  or  m«vimiim  opnating  parameter 
value,  as  appropriate  for  the  ccmtrol 
device,  established  by  the  owner  or 
operator  to  define  the  conditions  at 
which  the  control  device  must  be 
operated  to  continuously  achieve  the 
applicable  performance  requiranents  of 

$63.771(dKl). 

(ii)  An  explanation  of  the  rationale  for 
why  the  owner  or  operator  selected  each 
of  the  operating  parameter  values 
est^lished  in  paragraph  (d)(1)  of  this 
section.  This  explanation  shall  include 
any  data  and  calculations  used  to 
develop  the  value  and  a  description  of 
why  this  value  indicates  that  the  control 
device  is  operating  in  accordance  with 
the  applic^e  requirements  of 

S63.771(dKl). 

(9)  Each  o«imer  or  operator  of  an  area 
source  subject  to  this  subpart  that  is  not 
sulqect  to  the  omtrol  requirements  for 
glycol  dehydrati(Hi  unit  process  vants  in 
§63.765  is  exempt  from  all  reporting 
requirements  in  this  subpart. 


163.776 


of  euttwflly 


$63,777    AltMiMttve 


(a)  If.  in  the  judgment  of  the 
Administrator,  an  alternative  means  of 
emission  limitation  will  achieve  a 
reduction  in  HAP  emissions  at  least 
equivalent  to  the  reduction  in  HAP 
emissions  from  that  source  adiieved 
imder  the  applicable  requirements  in 
§§  63.764  Uuough  63.771,  tiie 
Administrator  will  publish  in  the 
Federal  Registo-  a  notice  {>ermitting  the 
use  of  the  alternative  means  for 
purposes  of  compliance  with  that 
requirement.  The  notice  may  condition 
the  permission  on  requirements  related 
to  the  operation  and  maintenance  of  the 
alternative  means. 

(b)  Any  notice  under  paragraph  (a)  of 
this  section  shall  be  published  only  alter 
public  notice  and  an  opportimity  for  a 
hearing. 
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(c)  Any  person  seeking  pennission  to 
use  an  alternative  means  of  compliance 
under  this  section  shall  collect,  verify, 
and  submit  to  the  Administrator 
information  demonstrating  that  the 
alternative  achieves  equivalent  emission 
reductions. 


f  n.77S   [flaaerwe4| 
{63.779    (RtMfVMq 

Table  1  to  Subpart  HH.— List  of 
Hazardous  Air  Pollutants  for 
Subpart  HH 


Table  1  to  Subpart  HH.— Ust  of 
Hazardous  Air  PoauTANTS  for 
Subpart  HH— Continued 


CAS  Num- 
ber* 


75070 
71432 


75150  .. 

463561 

100414 

107211 

50000  .. 

110643 


Chemical  name 


*    ....    ■ 
AoeanenyuB. 

Benzene  (Indudea 
■*    . 
gnoane). 

Cwbon  dtouMda. 

Caibonyl  euMde. 

Ethyl  benzene. 

Qhylene  glyooL 

^        .... 
ronnMaanyaa. 


CAS  Num- 
ber* 

Chemical  name 

91203 -. 

wapiiuiiiiene. 

106883  

Toiuane. 

540641  

2,2 ,4-Trimettiylpenl8ne. 

1330207  ...... 

Xylenes  (isamafs  and  mix- 

lure). 

95476  

o-Xyisne. 

106383  

nvXywno. 

106423  

p-Xylene. 

•CAS  numbera  refer  to  (he  Chemical  Ab- 
aliatit  jQfvirei  leuialiv  number  anikwiml  to 
nfMdMc  compounds,  isomers,  or  mixlures  of 


Table  2  to  Subpart  HH.— Applicability  of  40  CFR  Part  63  General  Provisions  to  Subpart  HH 


General  provisions  reference 


S63.1(a>(1) 

§63.1(aK2)  

f  63.1  (a)(3) 

«63.1(a)(4)  

§63.1(aK5) 

$63.1(aH6H«)(6)  .«. 

§63.1  (a)(9) 

S63.1(«H10)  ~- 

S63.1(aHll) 

f63.l(aMl2H«Hl4) 

S63.1(b)(1) _„... 

S63.1  (b)(2) 

S63.1(bM3) 

S63.1(cM1) 

§63.1(0(2)  


§63.1(0(3) 
§63.1(0(4) 
§63.1(0(5) 
§63. 1(d)  ... 
§63.1  (e)  ... 
§63.2 


§63J(aHO  

§63.4(a)(1H«)(3) 

§63.4(a)(4) 

§63.4(a)(5) 

§63.4(b)  

§63.4(0 

§63.5(a)(1) 

§63.5(a)(2)  .... — 


§63.5<bH1) 
§63.5(b)(2) 
§63.5(b)(3) 
§63.5(b)(4) 
§63.5(b)(5) 
§63.5(b)(6) 

§63.5(0 

§633(d)(1) 

§63.5(d)(2) 

§63.5(dM3) 

§63.5(dM4) 

§  63.5(e)  .... 

§63.5(0(1)  . 

§63.5(0(2). 

§63.6(a)  .... 

§63.6(b)(1) 

§63.6(b)(2) 

§63.6(bM3) 

§63.6(b)(4) 


to  subpart  HH 

Yes. 
Yes. 
Yea. 
Yea. 
^^ 

No 

Yes. 
Yes. 
Yea. 

Yec 

Na 

No 

No 

Yea. 
Yea. 

No ......^. : 

Yea. 

Yes  -..».. 

Yes. 
Yea. 

No      ••••••••••MM*—*— >■•••■•<■•«»>•• 

Yes. 
Yea. 
Yea. 
Yea. 
No 

Yea. 

No „. 

Yea. 
Yes. 
Yes. 
Yes. 

No „ 

Yea. 
Yea. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yea. 
Yes. 
Yea. 
Yes. 


Corrwnant 


Subpart  HH  specifies  i«)plcabMy. 


ouopan  nn  speceias  inw  aiiwy 
Unlees  required  by  ttw  State, 
from  permuting  requiremer^Sc 
Section  reeerved. 


sources  subject  to  subpsit  HH  are  exempted 


Section  reserved. 

Except  delinMion  of  maior  source  is  unique  for  Ihis  source  catogory  and  there 
auuwiNiai  aennmona  in  suDparr  nn. 


Preconstrudion  review  required  only  for  maior  sources  ttwt  convnertoe  construction 
after  promulgalion  of  ttw  starxlard. 

Section  reserved. 


Section  reserved. 
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Table  2  to  Subpart  HH.— Appucability  of  40  CFR  Part  63  General  Provisions  to  Subpart  HH— Continued 


(Seneral  provisions  reference 


§63.6(b)(5) 

§63.6(b)(6) 

§63.6(b)(7) 

§63.6(0(1)  

§63.6(0(2)  

§63.6(0<3HcM4)  ... 

§63.6(0(5)  

§  63.6(d)  

§63.6(e)  .... 

§63.6(0(1) 

§63.6(0(2)  

§63.6(0(3) ^. — 

§  63.6(g)  ......~......... 

§63.6(h)  

§63.6(D(1)-(0(14)  ... 

§63.6(0(15)  

§63.6(0(16)  

§63.6(1) 

§63.7(a)(1) 

§63.7(a)(2) 

§63.7(a)(3) -... 

§  63.7(b)  

§63.7(0 

§63.7(d)  

§63.7(e)(1)  

§6a7(e)(2) 

§63.7(e)(3) ... 

§63.7(e)(4) .... 

§63.7(0  

§63.7(g)  

§63.7(h)  

§63.8(a)(1) 

§63.6(a)(2)  ..- 

§  63.8(a)(3) 

§63.8(a)(4) 

§63.8(b)(1) 

§63.8(b)(2)  -.. 

§63.8(b)(3) ~ 

§  63.8(c)(1)  

§63.8(c)(2)  „.. 

§63.8(c)(3)  

§63.8(0(4) 

§63.8(0(5Hc)(8)  .. 

§  63.8(d) 

§  63.8(e)  

§63.8(0(1H0(5)  ... 

§63.8(0(6)  

§  63.8(g)  

§63.9(a)  

§63.9(b)(1)  

§63.9(b)(2)  ....... 

§63.9(b)(3)  „.. 

§63.9(b)(4)  

§63.9(b)(5) 

§  63.9(c) 

§  63.9(d)  

§  63.9(e)  

§63.9(0  

§63.9(g)  

§63.9(h)(1Hh)(3)  . 

§63.9(h)(4) 

§63.9(h)(5)-(h)(6)  . 

§63.9(1) 

§63.9(1) 

§63.10(a)  

§63.10(b)(1)  

§63.10(b)(2)  

§63.10(b)(3)  

§63. 10(c)(1)  

§63.10(0(2Hc)(4) 
§63.10(O(5Hc)(8) 
§63.10(0(9)  


Applicable  to  subpart  HH 

Yes. 

No 

Yes. 
Yes. 
Yes'. 

No 

Yes. 

Yes. 
Yea. 
Yes. 
Yes. 

No 

Yes. 

No 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yea. 
Yea. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yea, 
Yes. 
Yes. 

No 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No 

No 

Yes. 
Yes. 

Yes 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Na 

Yes. 

Yes. 

No 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes/No „ ;... 

No. 
Yes. 

No 

Yes. 

No 


Comment 


Section  reserved. 


Sections  reserved. 


Section  reserved. 

Area  sources  exempt  from  peragraph  (e)(3). 


Subpart  HH  does  not  require  continuous  emissions  monitoring  systems. 
Section  reserved. 


V 


Section  reserved. 


Subpart  HH  does  not  require  continuous  emissions  monitoring. 

Subpart  HH  specifies  continuous  monitoring  system  data  reduction  requirements. 


Sources  are  given  one  year  (rather  than  120  days)  to  submit  this  notification. 


Section  reserved. 


Area  sources  are  exempt  from  paragraphs  (b)(2)(iv)  and  (v). 

Sections  reserved. 
Section  reserved. 
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Table  2  to  Subpart  HH.— AppucABitmr  of  40  CFR  Part  63  General  Provisions  to  Subpart  HH— Continued 


General  provisions  reference 

Applicable  to  subpart  HH 

Comment 

663  1CHc)(10)-(cM15) 

Yea. 
Yet. 
Yea. 
Yea. 
Yaa. 
Yea/No 

Yes/No 

§63. 10(d)(1)  „ 

§  63. 1 0(d)(2)  

. 

§  63. 1 0(d)(3)  

§63. 10(d)(4)  

§63.10(d)(5)  

§63.10(e) 

§63.10(1)  

Sufapert  HH  requires  major  sources  to  submit  a  startup.  shutdo«vn  and  nwHunction 
report  semi-annually;  area  sources  are  exempt 

Subpart  HH  requires  major  sources  to  submit  contimjous  monitoring  system  per- 
formance reports  semt-annuaMy;  area  sources  are  requred  to  send  these  reports 
annua«y. 

Yea. 
Yea. 
Yea. 
Yaa. 
Yaa. 
Yea. 

§63.ii(a)-(b) 

§63.l2(aHc)  

§63.l3(aHc)  

§63,14(a)-(b)  

§63.i5(aHb)  

^ 
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B.  Part  63  is  amended  by  adding 
subpart  HHH  to  read  as  follows: 

Subpart  iwm    Watlonel  Emteelon 
Starwifda  tor  Haiardoua  Air  Pollutants 
from  NatHral  Qaa  Tranamlaaion  aiKt  Storage 


Sac. 

63.1270  Applicability  and  designation  of 
affected  source. 

63.1271  Dermitions. 

63.1272  (RsMrvedl 

63.1273  (Reserved) 

63.1274  General  standards. 

63.1275  Glycol  dehydration  unit  process 
vent  standards. 

63.1276  IReservedl 

63.1277  [Reserved) 

63.1278  JReserved) 
e3.127tt     (Reserved) 

63.1280  (Reserved) 

63.1281  Control  equipment  requirements. 

63.1282  Test  methods  and  compliance 
procedures. 

63.1283  Inspection  and  monitoring 
requirements. 

63.1284  Recordkeeping  requirements. 

63.1285  Reporting  requirements. 

63.1286  Delegation  of  authority.  (Reserved) 

63. 1 287  Alternative  means  of  emission 
limitation. 

63.1288  (Reserved) 

63.1289  (Reserved) 

Table  1  to  Subpart  HHH-Uat  of  Hazardoua 
Air  Pollutant*  (HAP)  for  Subpart  HHH 

Table  2  to  Subpart  HHH— Applicability  of  40 
CFR  Part  63  Qeneral  Provlalona  to  Subpart 


Subpart  HHH— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Natural  Gas  Transmission  arxJ 
Storaga  Facilitias 

§63.1270    Applicability  and  deelgnatlon  of 
•ffactad  aoure*. 

(a)  This  subpart  applies  to  owners  or 
operators  of  natural  gas  transmission 
and  storage  facilities  that  trans|x>rt  or 
store  natural  gas  prior  to  entering  the 
pipeline  to  a  local  distribution  company 


or  to  a  final  end  user  and  that  are  major 
sources  of  hazardous  air  pollutant 
(HAP)  emissions. 

(b)  The  aHected  source  is  each  glycol 
dehydration  unit. 

(c)  The  owner  or  operator  of  a  facility 
that  does  not  contain  an  affiacted  source, 
as  specified  in  paragraph  (b)  of  this 
section,  is  not  subject  to  the 
requirements  of  this  subpart. 

(d)  The  owner  or  operator  of  each 
affected  source  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  by  the  following  dates: 

(1)  The  owner  or  operator  of  an 
affected  source  the  construction  or 
reconstruction  of  which  commenced 
before  February  6.  1998,  shall  achieve 
compliance  with  the  provisions  of  the 
subpart  as  expeditiously  as  practical 
after  [the  date  of  publication  of  the  final 
rule),  but  no  later  than  three  years  after 
[the  date  of  publication  of  the  final  rule] 
except  as  provided  for  in  §  63.6(i). 

(2)  The  owner  or  operator  of  an 
affected  source  the  construction  or 
reconstruction  of  which  commences  on 
or  after  February  6. 1998,  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  immediately  upon  startup  or 
[the  date  of  publication  of  the  final 
rule],  whichever  date  is  later. 

(e)  An  owner  or  operator  of  an 
affected  source  that  is  a  major  source  or 
located  at  a  major  source  and  is  subject 
to  the  provisions  of  this  subpart  is  also 
subject  to  40  CFR  part  70  permitting 
requirements. 

§63.1271    Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  to  them  in  the 
Clean  Air  Act,  subpart  A  of  this  part 
(C^neral  Provisions),  and  in  this  section. 
If  the  same  term  is  defined  in  subpart  A 
and  in  this  section,  it  shall  have  the 
meaning  given  in  this  section  for 
purposes  of  this  subpart. 


Associated  equipment,  as  used  in  this 
subpart  and  as  referred  to  in  section 
112(n)(4)  of  the  Act,  means  equipment 
associated  with  an  oil  or  natural  gas 
exploration  or  production  well,  and 
includes  all  equipment  from  the 
wellbore  to  the  point  of  custody 
transfer,  except  glycol  dehydration  imits 
and  storage  vessels  with  the  potential 
for  flash  emissions. 

Average  concentration,  as  used  in  this 
subpart,  means  the  flow-weighted 
annual  average  concentration,  as 
determined  according  to  the  procedures 
specified  in  §63. 1282(a). 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  fi-om  an  emission  point  to  a 
control  device  or  back  into  the  process. 
If  gas  or  vapor  from  regulated 
equipment  is  routed  to  a  process  (e.g.. 
to  a  fuel  gas  system),  the  process  shall 
not  be  considered  a  closed  vent  system 
and  is  not  subject  to  closed  vent  system 
standards. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
volatile  organic  compound  vapors. 

Compressor  station  means  any 
permanent  combination  of  equipment 
that  supplies  energy  to  move  natural  gas 
at  increased  pressure  &om  fields,  in 
transmission  pipelines,  or  into  storage. 

Continuous  recorder  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  records  15-minute 
or  more  frequent  block  average  values. 


Control  device  meens  any  equipmmit 
used  for  recovering  or  oxidizing 
hazardous  air  pollutant  (HAP)  and 
volatile  organic  oompotmd  (V(X) 
vapors.  Siich  equipment  includes,  but  is 
not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  incineratcws. 
flares,  boilers,  and  process  heaters.  For 
the  purposes  of  this  subpart,  if  gas  or 
vapor  from  regulated  equipment  is  used, 
reused,  returned  back  to  the  process,  or 
sold,  then  the  recovery  system  used, 
including  piping,  connections,  and  flow 
inducing  devices,  is  not  considered  to 
be  control  devices. 

Facility  means  any  grouping  of 
equipment  whete  natural  gas  is 
processed,  compressed,  or  stored  prior 
to  entering  a  pipeline  to  a  local 
distribution  company  or  to  a  final  end 
user.  A  facility  for  this  source  category 
typically  is:  A  nattusl  gas  compressor 
station  that  receives  cultural  gas  via 
pipeline,  from  an  undergroimd  natural 
gas  storage  operation,  from  a  condensate 
tank  battery,  €a  from  a  natiual  gas 
processing  plant;  or  An  undergroimd 
natural  gas  storage  operation.  The 
emission  points  associated  with  these 
phases  include,  but  are  not  limited  to. 
process  vents.  Processes  that  may  have 
vents  include,  but  are  not  limited  to, 
dehydration,  and  compressor  staticm 
engines.  Facility,  for  the  piupose  of  a 
major  soiuce  determination,  means 
natural  gas  transmission  and  storage 
equipment  that  is  located  inside  the 
botmdaries  of  an  individual  siuface  site 
connected  by  andllaiy  equipment,  such 
as  gas  flow  lines,  roaos,  or  power  lines. 
Eqtiipment  that  is  part  of  a  facility  will 
typic^ly  be  located  within  close 
proximity  to  other  equipment  located  at 
the  same  facility.  Natural  gas 
transmission  and  storage  equipment  or 
groupings  of  equipment  located  on 
difiierent  gas  leases,  mineral  fee  tracts, 
lease  tracts,  subsurface  unit  areas, 
surface  fee  tracts,  or  surface  lease  tracts 
shall  not  be  considered  part  of  the  same 
facility. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler 
occupied  by  the  flame  envelope. 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is  present  in 
aline. 

Gas-condensate-glycol  (GCG) 
separator  means  a  two-or  three-phase 
separatw  through  which  the  "rich" 
glycol  stream  of  a  glycol  dehydration 
unit  is  passed  to  remove  entrained  gas 
and  hydrocarbon  liquid.  The  GCG 
separator  is  commonly  referred  to  as  a 
fhush  separator  or  flash  tank. 

Glycol  dehydration  unit  means  a 
device  in  wfaidi  a  liquid  glycol  directly 
contacts  a  nattiral  gas  stream  (that  is 
circulated  counter  current  to  the  glycol 


flow)  and  absorbs  water  vapor  in  a 
contact  tower  or  absorptioD  colimm 
(absorber).  The  glycol  contacts  and 
absorbs  water  vapor  and  other  gas 
stream  constituents  from  the  natural  gas 
and  becomes  "ridi"  glycol.  This  glycol 
is  then  regenerated  by  distilling  the 
wrater  and  other  gas  stream  constituents 
in  the  glycol  deh]rdration  unit  rrix>iler. 
The  distilled  or  "lean"  glycol  is  then 
recycled  back  to  the  absorber. 

Glycol  ddxydration  unit  r^xiiler  vent 
means  the  vent  through  which  exhaust 
from  the  reboiler  of  a  glycol  dehydration 
unit  passes  from  the  reboiler  to  the 
atmosphere. 

Glycol  dehydration  unit  process  vent 
means  either  the  glycol  dehydration 
unit  reboiler  vent  or  the  vent  from  the 
CCG  separator  (flash  tank). 

Hazardous  air  pollutants  or  HAP 
means  the  chemical  compoimds  Usted 
in  section  112(b)  of  the  Act.  All 
chemical  compounds  listed  in  section 
112(b)  of  the  Act  need  to  be  considered 
when  making  a  major  source 
determination.  Only  the  HAP  _ 

compounds  listed  in  Table  1  of  this 
subpart  need  to  be  considered  when 
determining  applicability  and 
compliance. 

/ncinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  shall  not  be 
physically  f(Hined  into  one 
manufactured  or  assembled  unit  with 
the  combustion  section;  rather,  the 
energy  recovery  section  shall  be  a 
separate  section  following  the 
combustion  section  and  the  two  are 
joined  by  ducts  or  connections  carrying 
flue  gas.  The  above  energy  recovery 
section  limitation  does  not  apply  to  an 
energy  recovery  section  used  solely  to 
permit  the  incoming  vent  stream  or 
combustion  air. 

Major  source,  as  used  in  this  subpart, 
shall  have  the  same  meaning  as  in 
§63.2,  except  that: 

(1)  Emissions  from  any  oil  or  gas 
exploration  or  production  well  (tvith  its 
associated  equipment)  and  emissions 
from  any  pipeline  compressor  or  pump 
station  shall  not  be  aggregated  with 
emissions  from  oth«'  similar  imits, 
whether  or  not  such  units  are  in  a 
contiguous  area  or  under  common 
control;  and 

(2)  Emissions  from  processes, 
operations,  and  equipment  that  are  not 
part  of  the  same  facility,  as  defined  in 
this  section,  shall  not  be  aggregated. 

Natural  gas  means  the  gaseous 
mixtiue  of  hydrocarbon  gases  and 
vapors,  primarily  consisting  of  methane, 
ethane,  propane,  butane,  pentane,  and 


hexane,  along  with  water  vapor  and 
other  constituents. 

Natural  gas  transmission  means  the 
pipelines  used  for  the  long  distance 
transport  of  natural 'gas  (excluding 
processing).  Specific  equipment  used  in 
natural  gas  transmission  includes  the 
land,  mains,  valves,  meters,  boosters, 
regulators,  storage  vessels,  dehydrators. 
compressors,  and  their  driving  units  and 
appurtenances,  and  equipment  used  for 
transporting  gas  from  a  production 
plant,  deUvery  point  of  purchased  gas, 
gathering  system,  storage  area,  or  other 
wholesale  source  of  gas  to  one  or  mcxe 
distribution  area(s). 

No  detectable  emissions  means  no 
escape  of  hazardous  air  pollutants 
(HAP)  from  a  device  or  system  to  the 
atmosphere  as  determined  by: 

(1)  Testing  the  device  or  system  in 
accordance  with  the  requirements  of 
§  63.1282(d);  and 

(2)  No  visible  openings  or  defects  in 
the  device  or  system  such  as  rips,  tears, 
or  gaps. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
estabUshed  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard. 

Operating  permit  means  a  permit 
required  by  40  CFR  part  70  or  part  71. 

Organic  monitoring  device  means  a 
unit  of  equipment  used  to  indicate  the 
concentration  level  of  organic 
compounds  exiting  a  recovery  device 
based  on  a  detection  principle  such  as 
infra-red,  photoionizaticm,  or  thermal 
conductivity. 

Point  of  material  entry  means  at  the 
point  where  a  material  first  enters  a 
source  subject  to  this  subpart. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  heat  input  (i.e., 
more  than  50-percent)  to  the  device.  To 
be  considered  primary,  the  fuel  must  be 
able  to  sustain  operation  without  the 
addition  of  other  fuels. 

Process  heater  means  a  device  that 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Safety  device  means  a  device  that  is 
not  usmi  for  planned  or  routine  venting 
of  liquids,  gases,  or  fumes  from  the  unit 
or  equipment  on  «^ich  the  device  is 
installed;  and  the  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  when  an  unplanned  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  unit  or 
equipment  on  which  the  device  is 
installed  in  accordance  with  good 
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engineering  and  safety  practices  for 
hanHling  flammable,  combustible, 
explosive,  or  other  hazardous  materials. 
Examples  of  unplanned  events  which 
may  requira  a  safsty  flevioe  to  open 
include  failure  of  an  essential 
equipment  component  or  a  sudden 
powrer  outage. 

StOR^e  vssse/  means  a  tank  or  other 
veesel  that  is  designed  to  contain  an 
aocumulatioo  of  crude  oil.  condensate, 
intermediate  hydrocarbon  liquids,  or 
produced  water  and  constructed 
primaiily  of  non-earthen  materials  (e.g.. 
wood,  concrete,  steel,  plastic)  that 
provide  structural  support. 

Tempaniturs  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  an 
accuracy  of  ±1  percent  of  the 
tempOTMura  beLog  monitored  expressed 
in  *C.  or  10.5*C,  whichever  is  greater. 

Toial  erganic  compounds  or  TOC,  as 
used  in  this  subpart,  means  those 
compounds  measured  according  to  the 
procedures  of  Method  18. 40  CFR  part 
60,  appendix  A. 

Unaergmund  Btorage  means  the 
subsurface  fiMilities  utilized  for  storing 
natural  gas  that  has  been  tran^iBrred 
from  its  original  location  for  the  primary 
purpose  of  load  balancing,  which  is  the 
process  of  equalizing  the  receipt  and 
delivery  of  natural  gas.  Processes  and 
operations  that  may  be  located  at  an 
underground  storage  facility  include, 
but  are  not  limited  to,  compression  and 
dehydration. 

|t3.1272    {Raearwa^l 

f«3.lZ73   [Rseerved] 


fn.1274 

(a)  The  owner  or  operator  of  an 
affected  source  (i.e..  glycol  dehydration 
unit)  locsted  at  an  existing  or  new  ma|or 
source  of  HAP  emissions  shall  comply 
writh  the  requirements  in  this  subpart  as 
follows: 

(1)  The  control  requirements  for 
glycol  dehydration  imit  process  vents 
specified  in  §63.1275. 

(2)  The  monitoring  leqmrements  of 
§63.1283.  and 

(3)  The  recordkeeping  and  reporting 
reouirements  of  §§63.1284  and  63.1285. 

(d)  The  owner  or  operator  is  exempt 
from  the  requirements  of  paragraph  (a) 
of  this  section  if  the  actual  annual 
average  flow  of  natural  gas  to  the  glycol 
dehydration  unit  is  less  than  85 
thousand  cubic  meters  per  day  (3.0 
million  standard  cubic  feet  per  day)  or 
emissions  of  benzene  from  the  unit  to 
the  atmosphere  are  less  than  0.0 
megagram  per  year  (1  ton  per  year).  The 
flow  of  gas  to  the  unit  and  emissions  of 
benzene  from  the  unit  shall  be 
determined  by  the  procedures  specified 


in  §  63.1282(a).  This  determination  must 
be  made  availaUe  to  the  Administrator 
upon  request 

(c)  Eaoi  owner  or  operator  of  a  major 
HAP  source  sub^  to  diis  siriqpSrt  is 
required  to  apply  for  a  part  70  or  put 
71  operating  perasit  from  the 
appropriate  permitting  authority.  If  the 
Administntar  has  approved  a  State 
operating  permit  program  under  40  CFR 
part  70.  the  permit  shall  be  obtained 
from  the  Steto  authority.  If  the  State 
operating  permit  program  has  not  been 
approved,  the  owner  or  opnator  of  a 
source  shall  apply  to  the  EPA  Regional 
Office  pursuant  to  40  CFR  part  71. 

(d)  An  owmer  or  operator  of  an 
affected  source  Aat  is  a  ma)or  source  or 
located  at  a  major  source  subject  to  the 
provisions  of  this  subpart  that  is  in 
violation  of  an  operating  parameter 
valiie  is  in  violation 'of  the  applicable 
emission  limitation  or  standard. 


f«.1S7B 


(a)  This  section  q>plies  to  eadi  glycol 
driiydratioQ  unit  process  vent  retailed 
to  meet  the  air  emission  control 
requirements  specified  in  §63. 1274(a). 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  following  air 
emission  cootrol  requirements  apply  to 
glycol  dehydration  unit  process  vents  at 
an  existing  or  new  source. 

(1)  For  eech  glycol  driiydration  unit 
process  vent,  the  OKvner  or  operator 
shall  control  air  emissions  by 
connecting  the  process  vent  through  a 
closed-vent  system  to  a  control  device 
designed  and  operated  in  accordance 
with  the  requirements  of  §  63.1281(c) 
and  (d). 

(2)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
used  on  the  air  emission  control 
equipment  complying  vrith  paragraph 
(b)(1)  of  this  section. 

(c)  As  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this 
section,  the  owner  or  operator  may 
comply  with  one  of  the  follovving: 

(1)  llie  owner  or  operator  shall 
control  air  emissions  by  connecting  the 
process  vent  to  a  process  natural  gas 
line  through  a  closed-vent  system 
designed  and  operated  in  accordance 
with  the  requirements  of  §  63.1281(c) 
and  (d). 

(2)  The  owner  or  operator  shall 
demonstrate,  to  the  Administrator's 
satisfaction,  that  total  HAP  emissions  to 
the  atmosphere  from  the  glycol 
dehydration  unit  reboiler  vent  and  GCG 
separator  (flash  tank)  vent  (if  present) 
are  reduced  by  95  percent  through 
process  modifications. 

(3)  Control  of  HAP  emissions  from  a 
GCG  separator  (flash  tank)  vent  is  not 


required  if  the  owner  or  operator 
demonstrates,  to  the  Administrator's 
satis£u:tion.  that  total  HAP  emissions  to 
the  atmosphere  fronyHMyool 
dahydratioa  unit  reooQ^ent  and  GCG 
separator  (flash  tank)  vent  are  reduced 
by  95  percent 

|tS.127l   pisasnM^ 
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(a)  This  secticm  applies  to  each 
doeed-vent  system,  and  control  device 
installed  and  open/bed  by  the  owner  or 
opesal^f  to  cootrol  air  emiasions  in 
accordance  wdth  the  standards  of  this 
subpart 

(b)  [Reeervedl 

(c)  Cloeed-vent  system  nquirmnents. 
(1)  "rile  doeed-vent  system  shall  route 
all  gases,  vapms.  and  fumes  emitted 
from  the  material  in  the  unit  to  a  control 
device  that  meete  the  requiremente 
specified  in  paragraph  (d)  of  this 
section. 

(2)  The  dosed-vent  system  shall  be 
designed  and  operated  with  no 
detectable  emissions. 

(3)  If  the  closed-vent  system  contains 
one  or  more  bypass  devices  that  could 
be  used  to  divert  all  or  a  portion  of  the 
gases,  vapora.  or  fumes  frtHn  entering 
the  control  device,  the  owner  or 
operator  shall  meet  the  following 
requirements: 

(i)  For  each  bypass  device  except  as 
provided  for  in  paragraph  (c)(3)(ii)  of 
this  section,  the  owner  or  operator  shall 
either 

(A)  Install,  calibrate.  m«int«in,  and 
operate  a  flow  indicator  at  the  inlet  to 
the  bypass  device  that  indicates  at  least 
once  every  15  minutes  whether  gas. 
vapor,  or  fume  flow  is  present  in  the 
bypass  device;  or 

(B)  Secure  the  valve  installed  at  the 
inlet  to  the  bypass  device  in  the  closed 
position  using  a  car-seal  or  a  lock-and- 
key  type  configuration.  The  owner  or 
operator  shall  visually  inspect  the  seal 
or  dosure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  closed  position. 

(ii)  Low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  safety  devices  are  not  subject 
to  the  requirements  of  paragraph  (c)(3)(i) 
of  this  section. 

(d)  Control  device  requirements.  (1) 
The  control  device  shall  be  one  of  the 
foUoMring  devices: 
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(i)  An  enclosed  combustion  device 
(e.g..  thermal  vapor  incinerator,  catalytic 
vapor  incinerator,  boiler,  or  process 
heater)  that  is  designed  and  operated  in 
accordance  with  one  of  the  following 
performance  reouiremente: 

(A)  Reduces  tne  mass  content  of  either 
TOC  at  total  HAP  in  the  gases  vented  to 
the  device  by  95  percent  by  wei^t  ox 
greater,  as  determined  in  accordance 
with  the  requiremente  of  §  63.1282(d); 

(B)  Reduces  the  concentration  oi 
either  TOC  or  a  total  HAP  in  the  exhaust 
gases  at  the  outlet  to  the  device  to  a 
level  equal  to  or  less  than  20  parte  per 
milUon  by  volume  on  a  dry  basis 
collected  to  3  percent  oxygen  as 
determined  in  acondanoe  mth  the 
reouiremente  of  §  63.1282(dX4);  or 

iC)  Operates  at  a  minimum  residence 
time  of  0.5  second  at  a  minimiifn 
temperature  of  760X.  If  a  boiler  or 
(Hocess  heatM'  is  used  as  the  control 
device,  then  the  veoi  stieam  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(ii)  A  v^Ktr  recovuy  device  (e.g., 
condenser)  that  is  designed  and 
operated  to  reduce  the  mass  content  of 
either  TOC  ot  total  HAP  in  the  gases 
vented  to  the  device  by  95  percent  by 
weight  or  greater  as  determined  in 
acoordanoe  vrith  the  requiremente  of 
§  63.1282(d). 

(iii)  A  flare  that  is  designed  and 
operated  in  accordance  with  the 
reouiremente  of  §  63.11(b). 

(2)  Each  control  device  used  to 
comply  with  this  subpart  shall  be 
operated  at  all  times  when  material  is 
placed  in  a  unit  vented  to  the  control 
device  except  when  maintenance  or 
repair  of  a  unit  cannot  be  completed 
without  a  shutdown  of  the  control 
device.  An  owner  or  operator  may  vent 
mcxe  than  one  unit  to  a  control  device 
used  to  comply  with  this  subpart. 

(3)  The  owner  or  operator  uiall 
demonstrate  that  a  control  device 
achieves  the  performance  requirements 
of  paragraph  (d)(1)  of  this  section  as 
follows:  * 

(i)  An  owner  or  operator  shall 
demonstrate,  using  either  a  performance 
test  as  spedfied  in  paragraph  (d)(3)(iii) 
of  this  section  or  a  design  analysis  as 
spedfied  in  paragraph  (d)(3)(iv)  of  this 
section,  the  perfonnance  of  each  control 
device  except  for  the  following: 

(A)  A  flare; 

(B)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater; 

(C)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel;  or 

(D)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  either  has  been  issued  a  final 


permit  under  40  CFR  part  270  and 
complies  with  the  requiremente  of  40 
CFR  part  266.  subpart  H;  or  has  certified 
compliance  with  the  interim  status 
requiremente  of  40  CFR  part  266, 
subpart  H. 

(ii)  An  owner  or  operator  shall 
demonstrate  the  performance  of  each 
flare  in  accordance  with  the 
remuronente  spedfied  in  §  63.11(b). 

(lii)  For  a  perfrxmanoe  test  conducted 
to  meet  the  requiremente  of  paragraph 
(d)(3)(i)  of  this  section,  the  ownw  or 
operator  shall  use  the  test  methods  and 
procedures  specified  in  §  63.1282(d)  or 
(e). 

(iv)  For  a  design  analysis  conducted 
to  meet  the  requiremente  of  paragraph 
(dK3)(i)  of  this  section,  the  dssign 
analysis  shall  meet  the  followinjg 

(A)  The  design  analjrsis  shall  indude 
anal]ws  of  the  vent  stream 
characteristics  and  control  device 
opoating  parameters  Ux  the  applicable 
control  device  type  as  follows: 

(])  For  a  thermal  vapor  incinerator, 
the  design  analysis  shall  address  the 
vent  stream  compositioa,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperatures  in  the  combustion 
zone  and  the  combustion  zone  residence 
time. 

{2)  For  a  catalytic  vapor  incinerator, 
the  design  analysu  sludl  address  the 
vent  stream  composition,  constituent 
concentrations,  flow  rate,  and  shall 
establish  the  design  minimum  and 
average  temperatures  across  the  catalyst 
bed  i^et  and  outlet,  and  the  design 
service  life  of  the  catalyst 

(3)  For  a  boiler  or  process  heater,  the 
design  analysis  shall  address  the  vent 
stream  composition,  constituent 
concentrations,  and  flow  rate;  shall 
establish  the  design  minimum  and 
average  flame  zone  temperatures  and 
combustion  zone  residmce  time;  and 
shall  describe  the  method  and  location 
where  the  vent  stream  is  introduced  into 
the  flame  zone. 

(4)  For  a  condenser,  the  design 
analysis  shall  address  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  outlet  organic 
compound  concentration  level,  design 
average  temperature  of  the  condenser 
exhaust  vent  stream,  and  the  design 
average  temperatures  of  the  coolant 
fluid  at  the  condenser  inlet  and  outlet. 

(5)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
on-site  in  the  control  device  such  as  a 
fixed-bed  adsorber,  the  design  analysis 
shall  address  the  vent  stream 
composition,  constituent 


concentrations,  flow  rate,  relative 
hiunidity,  and  temperature  and  shall 
establish  the  design  exhaust  vent  stream 
organic  compound  concentration  level, 
adsorption  cycle  time,  number  and 
capadty  of  carbon  beds,  type  and 
working  capadty  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  flow  over  the  period 
of  each  complete  carbon  bed 
regeneration  cyde,  design  carbon  bed 
temperature  after  regeneration,  design 
caiixm  bed  regeneration  time,  and 
design  service  life  of  the  carbon. 

(5)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  caihon  bed 
directly  on-site  in  the  control  device 
such  as  a  caib<m  canister,  the  design 
analysis  shall  address  the  vent  stream 
ccHnpositicm,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  exhaust  vent  stieam 
organic  compound  coocentratioa  level, 
capadty  of  carbon  bed,  type  and 
working  capadty  of  activated  carbon 
used  for  carbon  bed,  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capadty  of  the  control 
device  and  source  operating  schedule. 

(B)  If  the  owner  or  operator  and  the 
Administrator  do  not  agree  on  a 
demonstration  of  control  device 
perfcmnance  using  a  design  analyste 
then  the  disagreement  shall  be  resolved 
using  the  resulte  of  a  performance  test 
performed  by  the  owner  or  operator  in 
accordance  with  the  requiremente  of 
paragraph  (d)(3)(iii)  of  this  section.  The 
Administrator  may  choose  to  have  an 
authorized  representetive  observe  the 
performance  test. 

(4)  The  owner  or  operator  shall 
operate  each  control  device  in 
accordance  with  the  following 
requirements: 

(i)  The  control  device  shall  be 
operating  at  all  times  when  gases, 
vapors,  and  fumes  are  vented  from  the 
imit  or  unite  through  the  closed-vent 
system  to  the  control  device. 

(ii)  For  each  control  device  monitored 
in  accordance  with  the  requirements  of 
§  63.1283(d),  the  owner  or  operator  shall 
operate  the  control  device  such  that  the 
actual  value  of  each  operating  parameter 
required  to  be  monitored  in  accordance 
with  the  requirements  of  §  63.1283(d)(3) 
is  greater  than  the  minimimi  operating 
parameter  value  or  less  than  the 
maximum  operating  parameter  value,  as 
appropriate,  established  for  the  control 
device  in  accordance  with  the 
requirements  of  §63. 1283(d)(4). 

(iii)  Failure  by  the  owner  or  operator 
to  operate  the  control  device  in 
accordance  with  the  requirements  of 
paragraph  (d)(4)(ii)  of  this  section  shall 
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constitute  a  violation  of  the  applicable 
emission  standard  of  this  subpart. 

(5)  For  each  carbon  adsorption  system 
used  as  a  control  device  to  meet  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  the  owner  or  operator  shall 
maiMge  the  carbon  as  follows: 

(i)  Following  the  initial  startup  of  the 
control  device,  all  carbon  in  the  control 
device  shall  be  replaced  with  fresh 
cubon  on  a  regular,  predetermined  time 
interval  that  is  no  longer  than  the 
carbon  service  life  established  for  the 
carbon  adsorption  system. 

(ii)  All  carbon  removed  from  the 
control  device  shall  be  managed  in  one 
of  the  following  maimers: 

(A)  Regenerated  or  reactivated  in  a 
thermal  treatment  unit  for  which  the 
owner  or  operatcn*  has  either  been  issued 
a  final  permit  under  40  CFR  part  270. 
and  designs  and  operates  the  unit  in 
accordance  with  the  requirements  of  40 
CFR  part  264.  subpart  X;  or  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  P. 

(B)  Burned  in  a  hazardous  waste 
incinerator  for  which  the  owner  or 
opefator  has  been  issued  a  final  permit 
under  40  CFR  part  270,  and  designs  and 
operates  the  unit  in  accordance  with  the 
requiraments  of  40  CFR  part  264, 
subpart  O. 

(Q  Burned  in  a  boiler  or  industrial 
furnace  for  which  the  owner  or  operator 
has  either  been  issued  a  final  permit 
under  40  CFR  part  270,  and  designs  and 
operates  the  unit  in  accordance  writh  the 
requirements  of  40  CFR  part  266. 
subpart  H,  or  has  certified  compliance 
with  the  interim  status  requirements  of 
40  CFR  part  266,  subpart  H. 

s6«.12b2    Teet  iiMtfwda  and  compNanca 


(a)  Determination  of  glycol 
dehydration  unit  flow  rate  or  benzene 
emissions.  The  procedures  of  this 
paragraph  shall  be  used  by  an  owner  or 
operator  to  determine  flow  rate  or 
benzene  emissions  to  meet  the  criteria 
for  an  exemption  from  control 
requirements  under  §63. 1274(b). 

(1)  The  determination  of  actual  flow 
rate  of  natural  gas  to  a  glycol 
dehydration  unit  shall  be  made  using 
the  procedures  of  either  paragraph 
(a)(l)(i)  or  (a)(l)(ii)  of  this  section. 

(i)  The  owner  or  operator  shall  install 
and  operate  a  monitoring  instrument 
that  directly  measures  flow  to  the  glycol 
dehydration  unit  with  an  accuracy  of 
plus  or  minus  2  percent. 

(ii)  The  owner  or  operator  shall 
document  that  the  actual  annual  average 
flow  rate  of  the  dehydration  unit  is  less 
than  85  thousand  cubic  meters  per  day 


(3.0  million  standard  cubic  feet  per 
day). 

(2)  The  determination  of  benzene 
emissions  from  a  glycol  dehydration 
unit  shall  be  made  using  the  procedures 
of  either  paragraph  (a)(2)(i)  or  (a)(2)(ii) 
of  this  section. 

(i)  The  owner  or  operator  shall 
determine  annual  benzene  emissions 
using  the  model  CRI-GLYCak^M, 
Version  3.0  or  higher.  Inputs  to  the 
model  shall  be  representative  of  actual 
operating  conditions  of  the  glycol 
dehydration  unit. 

(ii)  The  owner  or  operator  shall 
determine  an  average  mass  rate  of 
benzene  emissions  in  kilograms  per 
hour  through  direct  measurement  by 
performing  three  runs  of  Method  18  in 
40  CFR  part  60,  appendix  A  (or  an 
equivalent  method),  and  averaging  the 
results  of  the  three  runs.  Annual 
emissions  in  kilograms  per  year  shall  be 
determined  by  multiplying  the  mass  rate 
by  the  numbo-  of  hours  the  unit  is 
operated  per  year.  This  result  shall  be 
multiplied  by  1.1023  E'"^  to  convert  to 
tons  per  year.  '* 

(b)  No  detectable  emissions  test 
procedure. 

(1)  The  procedure  shall  be  conducted 
in  accordance  with  Method  21. 40  CFR 
part  60,  appendix  A. 

(2)  The  OBtection  instrument  shall 
meet  the  performance  criteria  of  Method 
21, 40  CFR  part  60,  appendix  A,  except 
the  instrument  response  factor  criteria 
in  section  3.1.2(a)  of  Method  21  shall  be 
for  the  average  composition  of  the  fluid, 
and  not  fior  each  individual  organic 
compound  in  the  stream. 

(3j  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21, 40  CFR  part  60,  appendix  A. 

(4)  Calibration  gaaes  shall  be  as 
follows: 

(i)  Zero  air  (less  than  10  parts  per 
million  by  volume  hydrocarbon  in  air); 
and 

(ii)  A  mixture  of  methane  in  air  at  a 
methane  concentration  of  less  than 
10,000  parts  per  milUon  by  volume. 

(5)  The  background  level  shall  be 
determined  according  to  the  procedures 
in  Method  21,  40  CFR  part  60,  appendix 
A. 

(6)  The  arithmetic  difference  between 
the  maximum  organic  concentration 
indicated  by  the  instrument  and  the 
background  level  shall  be  compared 
with  the  value  of  500  parts  per  milUon 
by  volume.  If  the  difference  is  less  than 
500  parts  per  milUon  by  volume,  then 
no  HAP  emissions  are  detected. 

(c)  (Reserved] 

(d)  Control  device  performance  test 
procedures.  This  paragraph  applies  to 
the  performance  testing  of  control 


devices.  Owners  or  operators  may  elect 
to  use  the  alternative  procedures  in 
paragraph  (e)  of  this  section  for 
performance  testing  of  a  condenser  used 
to  control  emissions  fix>m  a  glycol 
dehydration  unit  process  vent. 

(1)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
at  the  inlet  and  outlet  of  the  control 
device. 

(i)  To  determine  compliance  with  the 
control  device  percentage  of  reduction 
requirement  specified  in 
§63.1281(d)(l)(iMA)or 
$63.1281(d)(l)(ii)(A),  sampling  sites 
shall  be  located  at  the  inlet  of  the 
control  device  as  specified  in 
paragraphs  (d)(l)(i)(A)  and  (d)(l)(i)(B)  of 
this  section,  and  at  the  outlet  of  the 
control  device. 

(A)  The  control  device  inlet  sampling 
site  shall  be  located  after  the  final 
product  recovery  device. 

(B)  If  a  vent  stream  is  introduced  with 
the  combustion  air.  or  as  a  secondary 
fuel,  into  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts,  selection  of  the  location  of 
the  inlet  sampling  sites  shall  ensure  the 
measurement  of  total  HAP  or  TOC 
concentration,  as  applicable,  in  all  vent 
streams  and  primary  and  secondary 
fiiels. 

(ii)  To  determine  compliance  with  the 
enclosed  combustion  deivice  total  HAP 
concentration  limit  specified  in 
$63.1281(d)(l)(i)(B),  the  sampling  site 
shall  be  located  at  the  otMlet  of  the 
device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  dirtermined  using  Method  2, 2 A,  2C. 
or  2D.  40  CFR  part  60.  appendix  A,  as 
appropriate. 

(3)  To  determine  compliance  with  the 
control  device  percentage  of  reduction 
requirement  specified  in 
§63.1281(d)(l)(i)(A)or 
§63.1281(d)(l)(ii)(A).  the  owner  or 
operator  ^11  use  Method  18  of  40  CFR 
part  60,  appendix  A  of  this  chapter, 
alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part  may  be  used, 
llie  following  procedures  shall  be  used 
to  calculate  the  percentage  of  reduction: 

(i)  The  minimtmi  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(ii)  The  mass  rate  of  either  TOC 
(minus  methane  and  ethane)  or  total 
HAP  (E,,  Eo)  shall  be  computed. 


(A)  The  following  equations  shall  be 
used: 


Ei=K: 


E«=Kj 


Whan: 

Qj,  C^sConcentration  of  sample 

oompcment  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  contrc^ 
device.  re^MCtivriy.  dry  basis,  parts 
per  million  by  volume. 

Ei.  Ea«Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  basis,  kilogram  per 
hour. 

M^.  Mc^MoIecular  weight  of  sample 
otunponent )  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole. 

Qi,  (^Flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute. 

KjaConstant.  2.494x10  -6  (parts  per 
milli«i)  - 1  (gram-mole  per 
standard  cuUc  meter)  (Idlogram/ 
gram)  (minute/hour),  where 
standard  temperature  is  20*Q 

(B)  When  the  TOC  mass  rate  is 
calculated,  all  organic  compounds 
(minus  methane  and  ethane)  measiued 
by  Method  18,  of  40  CFR  part  60, 
qypandix  A  shall  be  summed  using  the 
equation  in  paragraph  (d)(3)(ii)(A)  of 
tUs  secti<»L 

(Q  When  the  total  HAP  mass  rate  is 
calculated,  only  HAP  chemicals  listed 
in  Table  1  of  this  subpart  shall  be 
summed  using  the  equation  in 
paragraph  (d)(3)(ii)(A)  of  this  section. 

(iii)  "Hie  percentage  of  reduction  in 
TOC  (minus  methane  and  ethane)  or 
total  HAP  shall  be  calculated  as  follows 

Where: 

RcdaControl  efficiency  of  control  device, 
percent. 

EtsMass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  HAP  at  the  inlet 
to  the  control  device  as  calculated 
under  paragraph  (d)(3)(ii)  of  this 
section,  kilograms  TOC  f>er  hour  or 
Idlograms  HAP  per  hour. 
Eo=Mass  rate  of  TOC  (minus  methane 

and  ethane)  or  total  HAP  at  the  outlet  of 

the  control  device,  as  calculated  under 


paragraph  (d)(3)(ii)  of  this  secticm, 
kilograms  TOC  per  hour  or  kilograms 
HAP  per  hour. 

(iv)  If  the  vent  streem  entering  a  boiler 
or  process  heater  with  a  design  capacity 
less  than  44  megawatts  is  introduced 
with  the  combiution  air  or  as  a 
secondary  fiiel,  the  weight-percentage  of 
reduction  of  total  HAP  or  TOC  (minus 
methane  and  ethane)  across  the  device 
shall  he  determined  by  comparing  the 
TOC  (minus  methane  and  ethane)  or 
total  HAP  in  all  combusted  vent  streams 
and  primary  and  secondary  fuels  with 
the  TOC  (minus  methane  and  ethane)  or 
total  HAP  exiting  the  device, 
respectively.- 

(4)  To  determine  compliance  with  the 
enclosed  combustion  device  total  HAP 
concentrati(Hi  limit  specified  in 
§  63.1281(d)(lHi)(B),  the  owner  or 
operator  shall  use  Method  18. 40  CFR 
part  60,  appendix  A  to  measure  either 
TOC  (minus  methane  and  ethane)  or 
total  HAP.  Ahernatively,  any  other 
method  or  data  that  has  been  validated 
according  to  Method  301,  appmidix  A  of 
this  part,  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  vcdume 
concentration,  ctxiected  to  3  percent 
oxvsm: 

(i)  The  minimum  sampling  time  for 
each  nm  shall  be  1  hour  in  which  mther 
an  integrated  sample  or  a  minimum  of 
four  gr^  samples  shall  be  taken.  If  grab 
sampling  is  used,  than  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  tinA.  such  as  15-minute 
intervals  during  the  run. 

(ii)  The  TOC  concentraticm  or  total 
HAP  concentration  shall  be  calculated 
according  to  paragraph  (d)(4)(ii)(A)  or 
(d)(4)(ii)$)  of  this  section. 

(A)  The  TOC  concentration  (Crxx:)  is 
the  sum  of  the  omcentrations  of  the 
individual  components  and  shall  be 
computed  for  each  run  using  the 
following  equation: 


'TOC 


=  1 


i>l 


Where: 

Cnx:=Concentration  of  total  organic 

compounds  minus  methane  and 

ethane,  dry  basis,  parts  per  million 

by  volume. 
C>=Concentration  of  sample 

components  j  of  sample  i,  dry  basis, 

parts  per  million  by  volume. 
n=Number  of  components  in  the 

sample. 
x=Number  of  samples  in  the  sample 

run. 
(B)  The  total  HAP  concentratioo 
(Chap)  shall  be  computed  according  to 


the  equation  in  paragraph  (d)(4)(ii)(A)  of 
this  section,  except  that  only  HAP 
chemicals  listed  in  Table  1  of  this 
subpart  shall  be  simuned. 

(iii)  The  TOC  concmtration  or  total 
HAP  concentration  shall  be  corrected  to 
3  percent  oxygen  as  follows: 

(A)  The  einusion  rate  correction 
factor  at  excess  air,  integrated  sampling 
and  analysis  procedures  of  Method  3B, 
40  CFR  part  60,  appendix  A  shall  be 
used  to  determine  the  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  that  the 
samples  are  taken  for  detomining  TOC 
concentration  or  total  HAP 
concentration. 

(B)  The  concentration  corrected  to  3 
percent  oxygen  (CJ  shall  be  computed 
using  the  foUoMring  equation: 


C   =C 


17.9 


l^20.9-%O2a 


Where: 

Cc=TOC  concentration  of  total  HAP 

concentration  corrected  to  3  percent 

oxygen,  dry  basis,  parts  per  million 

by  volimie. 
CsTOC  concentration  or  total  HAP 

concentration,  dry  basis,  parts  per 

million  by  voltune. 
%02iiaConcentration  of  oxygen,  dry 

basis,  percent  by  volume, 
(e)  As  an  alternative  to  the  procedures 
in  paragraph  (d)  of  this  section,  an 
owner  or  operator  may  elect  to  use  the 
procediues  documented  in  the  Gas 
Research  Institute  Report  entitled. 
"Atmospheric  Rich/Lean  Method  for 
Deteimining  Glycol  Dehydrator 
Emissions."  (011-05/0368.1). 

{(3.1283    Inapedlon  and  mofiNoiInQ 


(a)  This  section  applies  to  an  owner 
at  operator  using  air  emission  controls 
in  accordance  with  the  requirements  of 
§63.1275. 

(b)  (Reserved] 

(c)  Closed-vent  system  inspection  and 
monitoring  requirements.  (1)  TTie  owner 
or  operator  shall  visually  inspect  and 
monitor  for  no  detectable  emissions 
each  closed-vent  system  at  the  following 
times: 

(i)  Chi  or  before  the  date  that  the  unit 
connected  to  the  closed-vent  system 
becomes  subject  to  the  provisions  of  this 
subpart: 

(ii)  At  least  once  per  year  after  the 
date  that  the  closed-vent  system  is 
inspected  in  accordance  with  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section;  and 

(iii)  At  other  times  as  requested  by  the 
Administrator. 

(2)  To  visually  inspect  a  closed-vent 
system,  the  owner  or  operator  shall  view 
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the  entire  length  of  ductwork,  piping 
and  connections  to  covers  and  control 
devices  for  evidence  of  visible  defects 
(such  as  holes  in  ductwork  or  piping 
and  loose  connections)  that  may  aflect 
the  ability  of  the  system  to  operate  with 
no  detectable  emissions.  A  visible  hole, 
gap.  tear,  or  split  in  the  closed-vent 
system  is  defined  as  a  leak  which  shall 
bie  repaired  in  accordance  with 
paragraph  (c)(4)  of  this  section. 

(SjTo  monitor  a  closed- vent  system 
for  no  detectable  emissions,  the  owner 
or  operator  shall  use  Method  21.  40  CFR 
part  60,  appendix  A  to  test  each  closed- 
vent  system  joint,  seam,  or  other 
connection.  For  the  annual  leak 
detection  monitoring  after  the  initial 
leek  detection  monitoring,  the  owner  or 
operator  is  not  required  to  monitor  those 
closed-vent  system  components  which 
continuously  operate  at  a  pressure 
below  atmospheric  pressure  or  those 
closed-vent  system  joints,  seams,  or 
other  connections  that  are  permanently 
or  semi -permanently  sealed  {e.g..  a 
welded  joint  between  two  sections  of 
metal  pipe  or  a  bolted  and  gasketed  pipe 
flanse). 

(4)  When  a  leak  is  detected  by  either 
of  the  methods  speciHed  in  paragraph 
(c)(2)  or  (c)(3)  of  this  section,  the  owner 
or  operator  shall  make  a  first  attempt  at 
repidring  the  leak  no  later  than  5 
calendar  days  after  the  leak  is  detected. 
Repair  of  the  leak  shall  be  completed  as 
soon  as  practicable,  but  no  later  than  IS 
calendar  days  after  the  leak  is  detected. 

(d)  Control  device  monitoring 
requirements.  (1)  For  each  control 
device  except  as  provided  for  in 
paragraph  (d)(2)  of  this  section,  the 
owner  or  operator  shall  install  and 
operate  a  continuous  monitoring  system 
in  accordance  with  the  requirements  of 
par^raphs  (d)(3)  through  (d)(S)  of  this 
section  that  will  allow  a  determination 
be  made  whether  the  control  device  is 
continuously  achieving  the  applicable 
performance  requirements  of  $  63.1281. 

(2)  An  owner  or  operator  is  exempted 
from  the  monitoring  requirements 
specified  in  paragraphs  (d)(3)  through 
(d)(5)  of  this  section  for  the  following 
types  of  control  devices: 

(i)  A  boiler  or  process  beater  in  which 
all  vent  streams  are  introduced  with 
primary  fuel;  or 

(ii)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  equal  to  or 
greater  than  44  megawatts. 

(3)  The  owner  or  operator  shall 
install,  calibrate,  operate,  and  maintain 
a  device  equipped  with  a  continuous 
recorder  to  measure  the  values  of 
operating  parameters  appropriate  for  the 
control  device  as  specified  in  either 
paragraph  (d)(3){i),  (d)(3)(ii),  or 
(d)(3)(iii)  of  this  section.  The  monitoring 


equipment  shall  be  installed,  calibrated, 
and  maintained  in  accordance  with  the 
equipment  manufacturer's 
specifications  or  other  written 
procedtues  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately.  The  continuous  recorder 
shall  be  a  data  recording  device  that 
either  recorcls  an  instantaneous  data 
value  at  least  once  every  15  minutes  or 
records  15-minute  or  mora  frequent 
block  average  values.  The  owner  or 
operator  shall  use  any  of  the  following 
continuous  monitoring  systems: 

(i)  A  continuous  monitoring  system 
that  measures  the  following  operating 
parameten  as  applicable: 

(A)  For  a  thennal  vapor  incinerator,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  monitoring  device  shall  have  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  *C,  or 
±0.5  "C,  whichever  value  is  greater.  The 
temperature  sensor  shall  be  installed  at 
a  location  in  the  combustion  chamber 
downstream  of  the  combustion  zone. 

(B)  For  a  catalytic  vapor  incinerator, 
a  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  device  shall  be  capable  of 
monitoring  temperatiue  at  two  locations 
and  have  an  accuracy  of  ±1  percent  of 
the  temperature  being  monitored  in  "C. 
or  ±0.5  *C,  whichever  value  is  greater. 
One  temperatiue  sensor  shall  be 
installed  in  the  vent  stream  at  the 
nearest  feasible  point  to  the  catalyst  bed 
inlet  and  a  second  temperature  sensor 
shall  be  installed  in  the  vent  stream  at 
the  nearest  feasible  point  to  the  catalyst 
bed  outlet. 

(C)  For  a  flare,  a  heat  sensing 
monitoring  device  equipped  with  a 
continuous  recorder  that  indicates  the 
continuous  ignition  of  the  pilot  flame. 

(D)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts,  a  temperature  monitoring 
device  equipped  wiU>  a  continuous 
recorder.  The  temperature  monitoring 
device  shall  have  an  accuracy  of  ±1 
percent  of  the  temperature  being 
monitored  in  *€,  or  ±0.5  "*C,  whichever 
value  is  greater.  The  temperature  sensor 
shall  be  installed  at  a  location  in  the 
combustion  chamber  downstream  of  the 
combustion  zone. 

(E)  For  a  condenser,  a  temperature 
monitoring  device  equipped  with  a 
continuous  recorder.  The  temperature 
monitoring  device  shall  have  an 
acciu«cy  of  ±1  percent  of  the 
temperature  being  monitored  in  "C,  or 
±0.5  "C,  whichever  value  is  greater.  The 
temperature  sensor  shall  be  installed  at 
a  location  in  the  exhaust  vent  stream 
fit>m  the  condenser. 


(F)  For  a  regenerative-type  carbon 
adsorption  system,  an  integrating 
regeneration  stream  flow  monitoring 
device  equipped  with  a  continuous 
recorder,  and  a  carbon  bed  temperature 
monitoring  device  equipped  with  a 
continuous  recorder.  The  integrating 
regeneration  stream  flow  monitoring 
device  shall  have  an  accuracy  of  ±10 
percent  and  measure  the  total 
regeneration  stream  mass  flow  during 
the  carbon  bed  regeneration  cycle.  The 
temperature  monitoring  device  shall 
have  an  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  in  *C.  or 
±0.5*^,  whichever  value  is  greater  and 
measure  the  carbon  bed  temperature 
both  after  regeneration  and  within  15 
minutes  of  completing  the  cooling  cycle, 
and  over  the  duration  of  the  carbon  bed 
steaming  cycle. 

(ii)  A  continuous  monitoring  system 
that  measures  the  concentration  level  of 
organic  compounds  in  the  exhaust  vent 
stream  from  the  control  device  using  an 
organic  monitoring  device  equipped 
with  a  continuous  recorder. 

(iii)  A  continuous  monitoring  system 
that  measures  altonative  operating 
parameten  other  than  those  specified  in 
paragraph  (d)(3)(i)  or  (d)(3)(ii)  of  this 
section  upon  approval  of  the 
Administrator  as  specified  in  $  63.8 
(f)(1)  through  (fK5). 

(4)  For  each  operating  parameter 
monitored  in  accordance  with  the 
requirements  of  paragraph  (d)(3)  of  this 
section,  the  owner  or  operator  shall 
establish  a  minimum  operating 
parameter  value  or  a  miiyimiiiti 
operating  parameter  value,  as 
appropriate  for  the  control  device,  to 
define  the  conditions  at  which  the 
control  device  must  be  operated  to 
continuously  achieve  the  applicable 
performance  requirements  of  §  63.1281. 

Each  minimum  or  mmrim^im  operating 

I>arameter  value  shall  be  established  as 
follows: 

(i)  If  the  owner  or  operator  conducts 
performance  tests  in  accordance  with 
the  requirements  of  §  63.1281  to 
demonstrate  that  the  control  device 
achieves  the  applicable  performance 
requirements  specified  in  §63.1281, 
then  the  minimum  operating  parameter 
value  or  the  maximum  operating 
parameter  value  shall  be  established 
based  on  values  measured  during  the 
performance  test  and  supplemented,  as 
necessary,  by  control  device  design 
analysis  and  manufacturer 
recommendations. 

(ii)  If  the  owner  or  operator  uses 
control  device  design  analysis  in 
accordance  with  the  requirements  of 
§63.1281(d)(3)(iv)  to  demonstrate  that 
the  control  device  achieves  the 
applicable  performance  requirements 
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specified  in  §  63.1281(d)(1).  then  the 
minimum  operating  parameter  value  or 
the  maximum  operating  parameter  value 
shall  be  established  based  on  the  control 
device  design  analysis  and  the  control 
device  manufacturer's 
recommendations. 

(5)  The  owner  or  operator  shall 
regularly  inspect  the  data  recorded  by 
the  continuous  monitoring  system  to 
determine  whether  the  control  device  is 
operating  in  accordance  with  the 
applicable  requirements  of  §  63.1281(d). 

f  63.1284    Recordkeeping  requirements. 

(a)  The  recordkeeping  provisions  of 
subpart  A  of  this  part  that  apply  and 
those  that  do  not  apply  to  owners  and 
operators  of  facilities  subject  to  this 
subpart  are  listed  in  Table  2  of  this 
subpart. 

(b)  Except  as  specified  in  paragraphs 
(c)  and  (d)  of  this  section,  each  owner 
or  operator  of  a  facility  subiect  to  this 
subpart  shall  maintain  the  following 
records  in  accordance  with  the 
requirements  of  §  63.10(b)(1): 

(1)  Records  specified  in  §  63.10(b)(2); 

(2)  Records  specified  in  §  63.10(c)  for 
each  continuous  monitoring  system 
operated  by  the  owner  or  operator  in 
accordance  with  the  requirements  of 

§  63.1283(d). 

(c)  [Reserved] 

(d)  An  owner  or  operator  that  is 
exempt  from  control  requirements 
under  §63. 1274(b)  shall  maintain  a 
record  of  the  design  capacity  (in  terms 
of  natural  gas  flow  rate  to  the  unit  per 
day)  of  each  glycol  dehydration  unit 
that  is  not  controlled  according  to  the 
requirements  of  §  63.1274(a). 

f  03.1286    nspofting  requirements. 

(a)  The  reporting  provisions  of 
subpart  A  of  this  part  that  apply  and 
those  that  do  not  apply  to  owners  and 
operators  of  facilities  subject  to  this 
subpart  are  listed  in  Table  2  of  this 
subpart. 

(b)  Each  owner  or  operator  of  a  facility 
subject  to  this  subpart  shall  submit  the 
following  reports  to  the  Administrator: 

(1)  An  Initial  Notification  as  described 
in  §  63.9  (a)  through  (d).  except  that  the 
notification  required  by  §  63.9(b)(2) 
shall  be  submitted  not  later  th^  one 
year  after  the  effective  date  of  this 
standard. 

(2)  A  Notification  of  Performance 
Tests  as  specified  in  § 63.7(b),  §  63.g(e), 
and  §  63.9(g). 

(3)  A  Notification  of  Compliance 
Status  as  specified  in  §  63.9(h). 

(4)  Performance  test  reports  as 
specified  in  §  63.10(d)(2)  and 
performance  evaluation  reports 


specified  in  §63. 10(e)(2).  Separate 
performance  evaluation  reports  as 
described  in  §  63.10(e)(2)  are  not 
required  if  the  information  is  included 
in  the  simunary  report  specified  in 
paragraph  (b)(6]  of  this  section. 

(5)  Startup,  shutdown,  and 
malfunction  reports,  as  specified  in 
§  63.10(d)(5),  shall  be  submitted  as 
required.  Separate  startup,  shutdown,  or 
malfunction  reports  as  described  in 
§63.10(d)(5)(i)  are  not  required  if  the 
information  is  included  in  the  report 
specified  in  paragraph  (b)(6)  of  this 
section. 

(6)  The  excess  emission  and  CMS 
performance  report  and  summary  report 
as  specified  in  §  63.10(e)(3)  shall  be 
submitted  on  a  semi-annual  basis  (i.e., 
once  every  6-month  period).  The 
summary  report  shall  be  entitled 
"Summary  Report — Gaseous  Excess 
Emissions  and  Continuous  Monitoring 
System  Performance." 

(7)  The  owner  or  operator  shall  meet 
the  requirements  specified  in  paragraph 
(b)  of  this  section  for  any  emission  point 
or  material  that  becomes  subject  to  the 
standards  in  this  subpart  due  to  an 
increase  in  flow,  concentration,  or  other 
parameters  equal  to  or  greater  than  the 
limits  specified  in  this  subpart. 

(8)  For  each  control  device  other  than 
a  flare  used  to  meet  the  requirements  of 
this  subpart,  the  owner  or  operator  shall 
submit  the  following  information  for 
each  operating  parameter  required  to  be 
monitored  in  accordance  with  the 
requirements  of  §  63.1283(d): 

(i)  The  minimum  operating  parameter 
value  or  maximum  operating  parameter 
value,  as  appropriate  for  the  control 
device,  established  by  the  owner  or 
operator  to  define  the  conditions  at 
which  the  control  device  must  be 
operated  to  continuously  achieve  the 
applicable  performance  requirements  of 
§  63.1281(d)(1). 

(ii)  An  explanation  of  the  rationale  for 
why  the  owner  or  operator  selected  each 
of  the  operating  parameter  values 
established  in  §63. 1281(d).  This 
explanation  shall  include  any  data  and 
calculations  used  to  develop  the  value 
and  a  description  of  why  this  value 
indicates  that  the  control  device  is 
operating  in  accordance  with  the 
applicable  requirements  of 
§  63.1281(d)(1). 

(9)  Each  owner  or  operator  of  a  major 
source  subject  to  this  subpart  that  is  not 
subject  to  the  control  requirements  for 
glycol  dehydration  unit  process  vents  in 
§  63.765  is  exempt  from  all  reporting 
requirements  for  major  sources  in  this 
subpart.. 


(c)  Each  owner  or  operator  of  a  facility 
subject  to  this  subpart  that  is  an  area 
source  is  exempt  from  all  reporting 
requirements  in  this  subpart. 

163.1286    Delegation  of  autttortty. 
[Reserved] 

S  63. 1 287    Attemative  means  of  emission 
iimitatioa 

(a)  If,  in  the  judgment  of  the 
Administrator,  an  alternative  means  of 
emission  limitation  will  achieve  a 
reduction  in  HAP  emissions  at  least 
equivalent  to  the  reduction  in  HAP 
emissions  from  that  source  achieved 
under  the  applicable  requirements  in 
§§63.1274  through  63.1281,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  permitting  the  use 
of  the  alternative  means  for  purposes  of 
compliance  with  that  requirement.  The 
notice  may  condition  the  permission  on 
requirements  related  to  the  operation 
and  maintenance  of  the  alternative 
means. 

(b)  Any  notice  under  para^aph  (a)  of 
this  section  shall  be  published  only  after 
public  notice  and  an  opportunity  for  a 
hearing. 

(c)  Any  person  seeking  permission  to 
use  an  alternative  means  of  compliance 
under  this  section  shall  collect,  verify, 
and  submit  to  the  Administrator 
information  showing  that  this  means 
achieves  equivalent  emission 
reductions. 

$63.1288    [Ressrvedl 

{63.1289    [Reserved] 

TABLE  1  TO  Subpart  HHH— List  of 
Hazardous  Air  Pou.utants  (HAP) 


CAS  No.* 

Chemical  name 

75070  

AcetaUehyde. 

71432  

Benzene  (includes  benzene  in 

gasoline). 

75150  

Cartxxi  (ksuHide. 

463581  

CartXHtyt  sulfide. 

100414  

Ethyl  benzene. 

107211  

Ethylene  giyco. 

50000  

Formaldehyde. 

110543 

n-Hexane. 

91203  

Naphthalene. 

108883 

Toluene. 

540641  

2,2,4-Trimethylpentane. 

1330207  

Xylenes  (isomers  and  mixture). 

95476  

o-Xylene. 

108383  

m-Xylene. 

106423  

p-Xylenea. 

•GAS  numt)ers  refer  to  tf»e  Chemical  Aib- 
stracts  Services  registry  number  ass»gned  to 
specific  compounds,  isomers,  or  mixtures  of 
compounds. 


6334 


Federal  Register /Vol.  63.  No.  25/Febraary  6.  1998 /Proposed  Rules 


Table  2  of  Subpart  HHH.— AppLiCABiimr  of  40  CFR  Part  63  General  Provisions 


Qanaral  provisions 


Apoic^itoto 
subpart  HHH 

Ym. 
Yet. 
Y«r 
Ym. 

No „ 

Ym. 

Na 

Ym. 
Ym 
Ym 

Na 

Ym 
No. 

No. ... 

No. 

No.  ._ 

Ym 
Ym 

No 

Ym 

Ym 


Yet. 

Ym 

Na.. 

Ym 

Ym 

Ym 

Yea 

No.  .. 


Cofnment 


S«3.l(eMl) 

|«3.1(«M2) 

583.1(e)(3) 

§63. 1(e)(4) 

563.l(eK5) 

$63.i(a)<6HeM8)  .... 

$63.l(e)(9) 

§«3.l(eMlO)    ..- 

§63.l(eM1l) 

863.i(eMl2HeHl4) 

§63.i(bKi) 

§63.1(b)(2) 

§63. 1(b)(3)  „ „.. 

163.1(c)(1)  

§63.1(0X2) 

§63.1(cM3) 

§63.1(0(4)  

§63.1(0(5)  >- — 

§63.l(d)  

§63.1(0) 

§63^ _.. 


§63.3(eHc) 

§63.4(eMlHe)(3) 

§63.4(e)(4) 

§63.4(a)(5) 

§63.4<b)  ..._ 

§63.5(eM1) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1149] 

Proposed  Compret>ensive  Plan  for 
Fiscal  Veer  199B 

agency:  Office  of  Justice  Programs, 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention  (OJJDP). 

Justice. 

ACmON:  Notice  of  proposed  program 

plan  for  fiscal  year  1998. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Comprehensive  Plan  for  fiscal  year  (FY) 
1998. 

DATES:  Comments  must  be  received  on 
or  before  March  23.  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Shay  Bilchik,  Administrator,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  Room  8413.  810  Seventh 
Street.  NW..  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Garry,  Acting  Director, 
Information  Dissemination  Unit,  at  202- 
307-5911.  (This  is  not  a  toll-free 
number.) 

SUPKEMBHTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Pursuant  to 
the  provisions  of  Section  204(b)(5)(A)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5601  et  seq.  QJDP  Act),  the 
Administrator  of  OJJDP  is  publishing  for 
public  comment  a  Proposed 
Comprehensive  Plan  describing  the 
program  activities  that  OJJDP  proposes 
to  carry  out  during  FY  1998.  The 
Proposed  Comprehensive  Plan  includes 
activities  authorized  in  Parts  C  and  D  of 
Title  II  of  the  JJDP  Act,  codified  at  42 
U.S.C.  5651-5665a,  5667,  5667a.  Taking 
into  consideration  comments  received 
on  this  Proposed  Comprehensive  Plan, 
the  Administrator  will  develop  and 
publish  a  Final  Comprehensive  Plan 
describing  the  f>articular  program 
activities  that  OJJDP  intends  to  fund 
during  FY  1998,  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  II  of  the  JJDP  Act. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  under  the  Final 
Comprehensive  Plan  will  be  published 
at  a  later  date  in  the  Federal  Register. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 


Overview 

After  a  decade  of  steady  increases  in 
juvenile  crime  and  violence,  the  trend  is 
being  reversed.  The  United  States  has 
experienced  a  downturn  in  iuvenile 
violent  crime  arrests  for  2  straight  yean 
(3  years  fopfliurder  arrests).  Figures 
released  in  1997  show  that  juvenile 
arrests  for  murder  declined  14  percent 
2  years  in  a  row — and  3  percent  the  year 
before  that.  From  1995  to  1996,  juvenile 
arrests  for  robbery  declined  8  percent: 
for  the  previous  year,  they  decreased  1 
percent.  The  overall  Violent  Crime 
Index  arrests  of  juveniles  declined  6 
percent  in  1996,  following  a  3-percent 
drop  in  1995. 

The  decreases  in  juvenile  Violent 
Crime  Index  arrests  must  be  kept  in 
perspective,  however.  Even  with  the  2- 
year  decline,  the  1996  number  was  60 
percent  above  the  1987  level.  In 
comparison,  adult  Violent  Crime  Index 
offense  arrests  rose  24  percent  over  the 
same  period. 

In  the  area  of  drug  use  violations, 
juveniles  were  involved  in  14  percent  of 
all  drug  arrests  in  1996  (compared  with 
13  percent  in  1995).  However,  arrests  of 
juveniles  for  drug  abuse  violations 
increased  6  percent  from  1995  to  1996, 
a  smaller  increase  than  the  previous 
year's  18  percent.  In  addition,  between 
1992  and  1996.  juvenile  arrests  for  drug 
abuse  violations  increased  120  percent, 
compared  with  a  138-percent  increase 
between  1991  and  1995. 

Thus,  in  the  second  half  of  the  1990's, 
juvenile  violent  crime  and  drug  use  are 
still  significantly  higher  than  in  the  late 
1980's  but  beginning  to  show  signs  of 
trending  downward.  The  juvenile 
justice  system  needs  to  build  on  the 
positive  mom«itum  of  these  recent 
decreases  by  continuing  to  focus  on 
programs  and  strategies  that  work.  This 
requires  a  concerted  effort  on  the  part  of 
Federal.  State,  and  local  government,  in 
partnership  with  private  organizations   . 
and  community  agencies,  to  ensure  that 
available  resources  are  used  in  a  way 
that  maximizes  their  impact;  decreases 
juvenile  crime,  violence,  and 
victimization;  and  increases  community 
safety. 

Federal  leadership  in  responding  to 
the  problems  confronting  the  Nation's 
juvenile  justice  system  is  vested  in 
OJJDP.  Established  in  1974  by  the  JJDP 
Act,  OJJDP  is  the  Federal  agency 
responsible  for  providing  a 
comprehensive,  coordinated  approach 
to  preventing  and  controlling  juvenile 
crime  and  improving  the  juvenile  justice 
system.  OJJDP  administers  State 
Formula  Grants,  State  Challenge  GraAts, 
and  the  Title  V  Community  Prevention 
Grants  programs  in  States  and 


territories;  funds  gang  and  mentoring 
programs  imder  Parts  D  and  G  of  the 
JJDP  Act;  funds  numerous  projects 
through  its  Special  Emphasis 
Discretionary  Grant  Program  and  its 
National  Institute  for  Juvenile  Justice 
and  Delinquency  Prevention;  and 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention. 

OJJDP  also  serves  as  the  staff  agency 
for  the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
coordinates  the  Concentration  of 
Federal  Efforts  Program,  and 
administers  both  the  Title  IV  Missing 
and  Exploited  Children's  Program  and 
programs  under  the  Victims  of  Child 
^use  Act  of  1990,  as  amended,  42 
U.S.C.  §  13001  et  seq. 

In  the  FY  1998  Appropriations  Act, 
Congress  provided  funding  for  two  new 
OJJDP  programs.  These  are  not  funded 
under  Parts  C  and  D  of  Title  n  of  the 
JJDP  Act,  which  are  the  focus  of  this 
Proposed  Program  Plan.  However, 
mention  of  these  new  programs  here, 
along  with  an  additional  program  that 
OJJDP  will  administer,  may  help  to  alert 
those  who  work  in  the  juvenile  justice 
field  to  the  existence  of  these  new 
programs.  Recognizing  that,  "while 
crime  is  on  the  decline  in  certain  parts 
of  America,  a  dangerous  precursor  to 
crime,  teenage  drug  use,  is  on  the  rise 
and  may  soon  reach  a  20-year  high." 
Congress  provided  $5  million  in  funds 
for  the  development,  demonstration, 
and  testing  of  programs  designed  "to 
reduce  drug  use  among  juveniles"  and 
"to  increase  the  perception  among 
children  and  youth  that  drug  use  is 
risky,  harmful,  and  unattractive." 
Fiinding  for  the  drug  prevention 
program  is  discretionary,  and  the 
Appropriations  Act  directs  OJJDP  to 
submit  a  program  plan  for  the  drug 
prevention  program  by  February  1, 
1998.  Twenty-five  million  dollars  in 
funds  were  also  provided  for  an 
underage  drinking  program.  Much  of  the 
funding  for  the  underage  drinking 
program  will  be  made  available  to  the 
States  and  the  District  of  Columbia 
through  formula  grants  of  $360,000  each 
(total  S18.36  million),  with  $5  million  in 
discretionary  funding,  and  $1.64  million 
for  training  and  technical  assistance  to 
support  the  program.  OJJDP  will  also 
administer  the  Juvenile  Accountability 
Incentive  Block  Grants  program 
authorized  in  the  FY  1998 
Appropriations  Act.  Of  the  $250  million 
available  under  this  new  block  grant 
program.  3  percent  is  available  for 
research,  evaluation,  and  demonstration 
activities  related  to  the  program  and  2 
percent  is  available  for  related  training 
and  technical  assistance  activities. 
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Further  information  on  these  programs 
will  be  provided  to  the  field  in  the  near 
future. 

Cognizant  of  the  trends  in  juvenile 
crime  and  violence  and  of  its 
responsibilities  and  mission,  OJJDP  has 
developed  a  Proposed  Program  Plan  for 
FY  1998  for  activities  authorized  under 
Parts  C  and  D  of  Title  n  of  the  JJDP  Act. 
as  described  below. 

Fiscal  Year  1998  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  FY  1998  is  being  coordinated  v«th 
the  Assistant  Attorney  General,  Office  of 
Justice  Programs  (OJP).  and  the  four 
other  OJP  program  bureaus:  the  Bureau 
of  Justice  Assistance  (BJA),  the  Bureau 
of  Justice  Statistics  (BJS),  the  National 
Institute  of  Justice  (NIJ),  and  the  Office 
for  Victims  of  Crime  (OVC).  The 
program  planning  process  involves  the 
following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  made  by  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  to  provide 
OJJDP  with  input  in  proposed  new 
program  areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation  Policy 

OJJDP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  FY  1998,  either 
within  an  existing  project  period  or 
through  an  extension  for  an  additional 
project  period.  A  grantee's  eligibility  for 
continued  funding  for  an  additional 
budget  period  wiAin  an  existing  project 
period  depends  on  the  grantee's 
compliance  with  funding  eligibility 
requirements  and  achievement  of  the 
prior  year's  objectives.  The  amount  of 
award  is  based  on  prior  projections, 
demonstrated  need,  and  fund 
availability. 

The  only  projects  described  in  this 
Proposed  Program  Plan  are  those  that 
are  receiving  Part  C  or  Part  D  FY  1998 


continuation  funding  and  programs  that 
OJJDP  is  considering  for  new  awards  in 
FY  1998. 

Consideration  for  continuation 
funding  for  an  additional  project  period 
for  previously  funded  discretionary 
grant  programs  will  be  based  upon 
several  factors,  including  the  following: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
of  the  JJDP  Act. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FY  1998  program 
priorities. 

•  Compliance  with  performance 
requirements  of  prior  ^^nt  years. 

•  Compliance  with  fiscal  and 
regulatory  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availabihty  of  funds  (based  on 
appropriations  and  program  priority 
determinations) . 

In  accordance  with  Section 
262(d)(1)(B)  of  the  JJDP  Act,  as 
amended,  42  U.S.C.  §  5665a,  the 
competitive  process  for  the  award  of 
Part  C  funds  shall  not  be  required  if  the 
Administrator  makes  a  written 
determination  waiving  the  competitive 
process: 

1.  With  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 

§  5121  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Program  Goals 

OJJDP  seeks  to  focus  its  assistance  on 
the  development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenile  delinquency  and 
improving  the  juvenile  justice  system  by 
establishing  partnerships  with  State  and 
local  governments.  Native  American 
and  Native  Alaskan  jurisdictions,  and 
public  and  private  agencies  and 
organizations.  To  that  end,  OJJDP  has 
set  three  goals  that  constitute  the  major 
elements  of  a  sound  policy  that  assures 
public  safety  and  security  while 
establishing  effective  juvenile  justice 
and  delinquency  prevention  pro-ams: 

•  To  promote  delinquency  prevention 
and  early  intervention  efforts  that 
reduce  the  flow  of  juvenile  offenders 
into  the  juvenile  justice  system,  the 
numbers  of  serious  and  violent 
offenders,  and  the  development  of 
chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  long-term  solutions 
lie  primarily  in  taking  aggressive  steps 


to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  To  improve  the  juvenile  justice 
system  and  the  response  of  the  system 
to  juvenile  delinquents,  status  offenders, 
and  dependent,  neglected,  and  abused 
children. 

•  To  preserve  the  public  safety  in  a 
manner  that  serves  the  appropriate 
development  and  best  use  of  secure 
detention  and  corrections  options,  while 
at  the  same  time  fostering  the  use  of 
commuinity-based  programs  for  juvenile 
offenders. 

Underlying  each  of  the  three  goals  is 
the  overarching  premise  that  their 
achievement  is  vital  to  protecting  the 
long-term  safety  of  the  public  from 
juvenile  delinquency  and  violence.  The 
following  discussion  addresses  these 
three  broad  goals. 

Delinquency  Prevention  and  Early 
Intervention 

A  primary  goal  of  OJJDP  is  to  identify 
and  promote  programs  that  prevent  or 
reduce  the  occurrence  of  juvenile 
offenses,  both  criminal  and 
noncriminal,  and  to  intervene 
immediately  and  effectively  when 
delinquent  or  status  offense  conduct 
first  occurs.  A  sound  policy  for  juvenile 
delinquency  prevention  seeks  to 
strengthen  the  most  powerful 
contributing  factor  to  socially  acceptable 
behavior — a  productive  place  for  young 
people  in  a  law-abiding  society. 
Delinquency  prevention  programs  can 
operate  on  a  broad  scale,  providing  for 
positive  youth  development,  or  can 
target  juveniles  identified  as  being  at 
high  risk  for  delinquency  with  programs 
designed  to  reduce  future  juvenile 
offending.  OJJDP  prevention  programs 
take  a  risk  and  protective  factor-based 
delinquency  prevention  approach  based 
on  public  health  and  social 
development  models. 

Early  interventions  are  designed  to 
provide  services  to  juveniles  whose 
noncriminal  misbehavior  indicates  that 
they  are  on  a  delinquent  pathway  or  to 
first-time  nonviolent  delinquent 
offenders  or  nonserious  repeat  offenders 
who  do  not  respond  to  initial  system 
intervention.  These  interventions  are 
generally  nonpunitive  but  serve  to  hold 
a  juvenile  accountable  while  providing 
services  tailored  to  the  individual  needs 
of  the  juvenile  and  the  juvenile's  family. 
They  are  designed  to  both  deter  future 
misconduct  and  reduce  the  negative  or 
enhance  the  positive  factors  present  in 
a  child's  life. 

Improvement  of  the  Juvenile  Justice 
System 

A  second  goal  of  OJJDP  is  to  promote 
improvements  in  the  juvenile  justice 
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system  and  facilitate  the  most  effective 
allocation  of  system  resources.  This  goal 
is  necessary  for  holding  juveniles  who 
commit  crimes  accountable  for  their 
conduct,  particularly  serious  and 
violent  offenders  who  sometimes  slip 
through  the  cracks  of  the  system  or  are 
inappropriately  diverted.  Activities  to 
support  this  goal  include  assisting  law 
enforcement  officers  in  their  efforts  to 
prevent  and  control  delinquency  and 
the  victimization  of  children  through 
community  f>olicing  programs  and 
coordination  and  collaboration  with 
other  system  components  and  with 
child  caring  systems.  Meeting  this  goal 
involves  helping  juvenile  and  family 
courts,  and  the  prosecutors  and  public 
defenders  who  practice  in  those  coiuts. 
to  provide  a  system  of  justice  that 
maintains  due  process  protections.  It 
requires  trying  innovative  programs  and 
carefully  evaluating  those  programs  to 
determine  what  works  and  what  does 
not  work.  It  includes  a  commitment  to 
involving  crime  victims  in  the  juvenile 
justice  system  and  ensuring  that  their 
rights  are  considered.  In  this  regard, 
OJJDP  will  continue  to  work  closely 
with  the  Office  for  Victims  of  Crime  to 
further  cooperative  programming, 
including  the  provision  of  services  to 
juveniles  who  are  crime  victims  or  the 
provision  of  victims  services  that 
improve  the  operation  of  the  juvenile 
justice  system. 

Improving  the  juvenile  justice  system 
also  calls  for  strengthening  its  juvenile 
detention  and  corrections  capacity  and 
intensifying  efforts  to  use  juvenile 
detention  and  correctional  facilities  in 
appropriate  circumstances  and  under 
conditions  that  maximize  public  safety, 
while  at  the  same  time  providing 
effective  rehabilifation  services.  It 
requires  encouraging  States  to  carefully 
consider  the  use  of  expanded  transfer 
authority  that  sends  the  most  serious, 
violent,  and  intractable  juvenile 
offenders  to  the  criminal  justice  system, 
while  preserving  individualized  justice. 
It  necessitates  conducting  research  and 
gathering  statistical  informdtion  in  order 
to  understand  how  the  juvenile  justice 
system  works  in  serving  children  and 
families.  Finally,  the  system  can  only  be 
improved  if  information  and  knowledge 
are  communicated,  understood,  and 
applied  for  the  purpose  of  juvenile 
justice  system  improvement. 

Corrections.  Detention,  and  Community- 
Based  Alternatives 

A  third  OJJDP  goal  is  to  maintain  the 
public  safety  through  a  balanced  use  of 
secure  detention  and  corrections  and 
commimity-based  alternatives.  This 
involves  identifying  and  promoting 
effective  community -based  programs 


and  services  for  juveniles  who  have 
formal  contact  with  the  juvenile  justice 
system  and  emphasizing  options  that 
maintain  the  safety  of  the  public,  are 
appropriately  restrictive,  and  promote 
and  preserve  positive  ties  with  the 
child's  family,  school,  and  community. 
Communities  cannot  afford  to  place 
responsibility  for  juvenile  delinquency 
entirely  on  publicly  operated  juvenile 
justice  system  programs.  A  sound  policy 
for  combating  juvenile  delinquency  and 
reducing  the  threat  of  youth  violence 
makes  maximum  use  of  a  full  range  of 
public  and  private  programs  and 
services,  most  of  which  operate  in  the 
juvenile's  home  community,  including 
those  provided  by  the  health  and  mental 
health,  child  welfare,  social  service,  and 
educational  systems. 

Coordination  of  the  development  of* 
community-based  programs  and 
services  with  the  development  and  use 
of  a  secure  detention  and  correctional 
system  capability  for  those  juveniles 
who  require  a  secure  option  is  cost 
effective  and  will  protect  the  public, 
reduce  facility  crowding,  and  result  in 
better  services  for  both  institutionalized 
juveniles  and  those  who  can  be  served 
while  remaining  in  their  community 
environment. 

In  pursuing  these  three  broad  goals, 
OJJDP  divides  its  programs  into  four 
broad  categories:  public  safety  and  law 
enforcement;  strengthening  the  juvenile 
justice  system;  delinquency  prevention 
and  intervention:  and  child  abuse, 
neglect,  and  dependency  courts.  A  fifth 
category,  overarching  programs, 
contains  programs  that  have  significant 
elements  common  to  more  than  one 
category.  Following  the  introductory 
section  below,  the  programs  that  OHDP 
proposes  to  fund  in  FY  1998  are  listed 
and  summarized  within  these  five 
categories. 

Introduction  to  Fiscal  Year  1998 
Program  Plan 

An  effective  juvenile  justice  system 
must  implement  a  sound 
comprehensive  strategy  and  must 
identify  and  support  programs  that  work 
to  further  the  objectives  of  the  strategy. 
These  objectives  include  holding  the 
juvenile  offender  accountable:  enabling 
the  juvenile  to  become  a  capable, 
productive,  and  responsible  citizen;  and 
ensuring  the  safety  of  the  community. 

For  juveniles  who  come  to  the 
attention  of  police,  juvenile  courts,  or 
social  service  agencies,  a  strong  juvenile 
justice  system  must  assess  the  danger 
they  pose,  determine  what  can  help  put 
them  back  on  the  right  track,  deliver 
appropriate  treatment,  and  stay  with 
them  when  they  return  to  the 
community.  When  necessary,  a  strong 


juvenile  justice  system  also  must 
appropriately  identify  those  serious, 
violent,  and  chronic  juveniles  offenders 
who  are  beyond  its  reach  and  ensiue 
their  criminal  prosecution  and 
incapacitation. 

Research  has  shown  that  what  works 
to  reduce  juvenile  crime  and  violence 
includes  prevention  programs  that  start 
with  the  earliest  stages  of  life:  good 
prenatal  care,  home  visitation  for 
newborns  at  risk  of  abuse  and  neglect, 
steps  to  strengthen  parenting  skills,  and 
initiatives  to  prepare  children  for 
school.  These  programs  can  build  the 
foundation  for  law-abiding  lives  for 
children  and  interrupt  the  cycle  of 
violence  that  can  turn  abused  or 
neglected  children  into  delinquents. 

Prevention  programs  work  lor  older 
childnn.  too:  opportunities  for  youth 
after  school  and  on  weekends,  such  as 
Boys  and  Girls  Clubs  and  mentoring 
programs,  reduce  juvenile  alcohol  and 
drug  use,  improve  school  performance, 
and  prevent  youth  from  getting  involved 
in  crime  and  violent  behavior. 

Another  focal  point  for  juvenile 
justice  efforts  is  the  community. 
Without  healthy  communities,  young 
people  cannot  thrive.  The  key  leaders  in 
the  commiuiity,  including 
representatives  from  the  juvenile  justice, 
health  and  mental  health,  schools,  law 
enforcement,  social  services,  and  other 
systems,  as  well  as  leaders  from  the 
private  sector,  must  be  jointly  engaged 
in  the  planning,  development,  and 
operation  of  the  juvenile  justice  system. 
Attempts  to  improve  the  juvenile  justice 
system  must  be  part  of  a  broad, 
comprehensive,  communitywide 
effort — both  at  the  leadership  and 
grassroots  level — to  eliminate  factors 
that  place  juveniles  at  risk  of 
delinquency  and  victimization,  enhance 
factors  that  protect  them  from  engaging 
in  delinquent  behavior,  and  use  the  full 
range  of  resources  and  programs  within 
the  community  to  meet  the  varying 
needs  of  juveniles.  It  is  also  important 
to  provide  increased  public  access  to  the 
system  to  ensure  an  appropriate  role  for 
victims,  a  greater  understanding  of  how 
the  system  operates,  and  a  higher  level 
of  system  accountability  to  the  public. 

Ine  recent  decreases  in  all  measures 
of  juvenile  violence  known  to  law 
enforcement  (number  of  arrests,  arrest 
rates,  and  the  percentage  of  violent 
crimes  cleared  by  juvenile  arrests) 
should  encourage  legislators,  juvenile 
justice  policymakers  and  practitioners, 
and  all  concerned  citizens  to  support 
ongoing  efforts  to  address  juvenile  crime 
and  violence  through  a  comprehensive 
approach. 

Three  documents  published  during 
the  past  5  years  provide  the  framework 


Federal  Regjater/Vol.  63.  No.  25 /Friday,  February  6,  1998 /Notices 6341 


for  a  comprehensive  approach  to  an 
improved,  more  effective  juvenile 
justice  system.  OJJDP's  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders  (1993)  and 
Guide  for  Implementing  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
(1995)  were  followed  in  1996  by  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention's 
Combating  Violence  and  Delinquency: 
The  National  Juvenile  Justice  Action 
Plan.  The  first  of  these  publications 
defined  the  elements  of  the 
comprehensive  strategy.  The  second 
provided  States  and  communities  with 
a  mora  detailed  explanation  of  what 
would  constitute  the  elements  of  a 
comprehensive  strategy,  including 
strategic  and  progranunatic  information 
on  risk,  and  protective  factor-based 
prevention  and  a  system  of  graduated 
sanctions.  The  third  prioritized  Federal. 
State,  and  local  activities  and  resources 
under  eight  critical  objectives  that  are 
central  to -reducing  and  preventing 
juvenile  violence,  delinquency,  and 
victimization. 

The  OJJOT  FY  1998  Proposed  Program 
Plan  is  rooted  in  the  principles  of  the 
Comprehensive  Strategy  and  the 
objectives  of  the  Action  Plan.  Like  the 
OJJDP  Program  Plans  for  FY's  1996  and 
1997,  the  FY  1998  Proposed  Propam 
Plan  supports  a  balanced  approach  to 
aggrebsively  addressing  juvenile 
delinquency  and  violence  through 
establishing  graduated  sanctions, 
improving  the  juvenile  justice  system's 
ability  to  respond  to  juvenile  offending, 
and  preventing  the  onset  of 
delinquency,  "rhe  Proposed  Program 
Plan,  therefore,  recognizes  the  need  to 
ensure  public  safety  and  support 
children's  development  into  healthy, 
productive  citizens  through  a  range  of 
prevention,  early  intervention,  and 
graduated  sanctions  programs. 

Proposed  new  program  areas  were 
identified  for  FY  1998  through  a  process 
of  engaging  OJJDP  staff,  other  Federal 
agencies,  and  juvenile  justice 
practitioners  in  an  examination  of 
existing  programs,  research  findings, 
and  the  needs  of  the  field.  In  a  departure 
from  past  practice,  OJJDP  is  presenting 
for  public  comment  more  proposed 
programs  than  it  expects  to  be  able  to 
fund  with  the  resources  available.  It  is 
OJJDP's  intent  to  stimulate  discussion  of 
the  best  use  of  its  FY  1998  discretionary 
funding  and  to  seek  guidance  from  the 
field  as  to  which  programs,  among  the 
many  described  here,  would  most 
effectively  advance  the  goals  of 
promoting  delinquency  prevention  and 
early  intervention,  improving  the 


juvenile  justice  system,  and  preserving 
the  public  safety. 

OJJDP  is  considering  providing 
funding  for  a  wide  variety  of  new 
programs,  including  technical  assistance 
to  promote  teen  court  programs,  training 
and  technical  assistance  coordination 
for  the  SafeFutures  initiative,  and 
training  and  technical  assistance  for  the 
Blueprints  for  Violence  Prevention 
project  and  for  a  school  safety  program. 
New  proposals  also  involve  OJJDP 
collaboration  with  other  agencies  to 
address  problems  such  as  truancy, 
develop  arts  programs  directed  toward 
at-risk  youth  and  youth  held  in  juvenile 
detention  centers,  support  the  plaiming 
and  development  of  systems  of  care  for 
Native  American  and  Alaskan  Native 
youth  with  mental  health  and  substance 
abuse  needs,  develop  and  implement  a 
teambuilding  project  designed  to 
facilitate  coordination  and  foster 
innovative  solutions  to  problems  facing 
juvenile  courts,  and  support 
demonstration  projects  designed  to 
intervene  early  vfith  students  with 
learning  disabilities  to  prevent 
delinquency  and  also  to  prevent 
recidivism  by  those  students  in 
correctional  settings.  In  addition,  OJJDP 
is  considering  providing  funding  for 
initial  planning  and  implementation  of 
a  Juvenile  Defender  Center, 
coordination  of  youth-related  volunteer 
services,  support  for  programs  designed 
to  build  infrastructure  for  programming 
for  female  juvenile  offenders  and  teen 
mothers,  and  support  for  additional 
work  in  the  area  of  disproportionate 
minority  confinement  in  secure  juvenile 
facilities  and  other  institutions.  Some  of 
the  proposed  new  program  areas  for  FY 
1998  are  specific  while  others  are  more 
general,  as  can  be  seen  in  the  program 
descriptions  that  appear  later  in  the 
Program  Plan. 

In  addition,  OJJDP  has  identified  for 
FY  1998  funding  a  range  of  research  and 
evaluation  projects  designed  to  expand 
knowledge  about  juvenile  offenders;  the 
effectiveness  of  prevention, 
intervention,  and  treatment  programs; 
and  the  operation  of  the  juvenile  justice 
system.  New  evaluation  initiatives  that 
may  be  undertaken  include  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile 
Offenders;  the  Boys  and  Girls  Clubs  of 
America's  TeenSupreme  Career 
Preparation  Initiative;  analysis  and 
interpretation  of  juvenile  justice-related 
data  from  nontraditional  soiuces; 
evaluation  capacity  building  in  States; 
and  field-initiated  research  and 
evaluation.  Combined  with  new  OJJDP 
programs  and  programs  being  continued 
in  FY  1998,  these  new  demonstration 
and  evaluation  programs  would  form  a 


continuum  of  programming  that 
supports  the  objectives  of  the  Action 
Plan  and  mirrors  the  foundation  and 
frainework  of  the  Comprehensive 
Strategy. 

OJJI^'s  continuation  activities  and 
the  new  FY  1998  programs  are  at  the 
heart  of  OJJDP's  categorical  funding 
efforts.  For  example,  while  focusing  on 
new  areas  of  programming  such  as  the 
Juvenile  Defender  Center  and  the  role  of 
the  arts  for  juveniles  in  detention 
centers  and  for  at-risk  youth,  continuing 
to  offer  training  seminars  in  the 
Comprehensive  Strategy,  and  looking  to 
the  SafeFutures  program  to  implement  a 
continuum  of  care  system,  OJJDP  will  be 
supporting  programs  that  reduce  the 
likelihood  of  juvenile  involvement  in 
hate  crimes,  reduce  juvenile  gim 
violence,  promote  positive  approaches 
to  conflict  resolution,  and  explore  the 
mental  health  needs  of  juveniles. 
Together,  these  and  other  activities 
provide  a  comprehensive  approach  to 
prevention  and  early  intervention 
programs  while  enhancing  the  juvenile 
justice  system's  capacity  to  provide 
immediate  and  appropriate 
accountability  and  treatment  for        "~" 
juvenile  offenders,  including  those  with 
special  treatment  needs. 

OJJDP's  Part  D  Gang  Program  is 
considering  development  of  a  rural  gang 
prevention  and  intervention  program 
and  will  continue  to  support  a  range  of 
comprehensive  prevention, 
intervention,  and  suppression  activities 
at  the  local  level,  evaluate  those 
activities,  and  inform  communities 
about  the  nature  and  extent  of  gang 
activities  and  effective  and  innovative 
programs  through  OJJDP's  National 
Youth  Gang  Center.  Similarly,  activities 
related  to  the  identification  of  school- 
based  gang  programs  and  the  evaluation 
of  the  Boys  and  Girls  Clubs  gang 
outreach  effort,  along  with  an  evaluation 
of  selected  youth  gun  violence 
reduction  programs,  will  complement 
existing  law  enforcement  and 
prosecutorial  training  programs  by 
supporting  and  informing  grassroots 
community  organizations'  efforts  to 
address  juvenile  gangs  and  juvenile 
access  to,  carriage  of,  and  use  of  gims. 
This  progranuning  builds  on  OJJDP's 
youth-focused  community  policing, 
mentoring,  and  conflict  resolution 
initiatives  and  progranuning,  including 
the  work  of  the  Congress  of  National 
Black  Churches  in  supporting  local 
chiuches  to  address  the  prevention  of 
drug  abuse,  youth  violence,  and  hate 
crime. 

In  support  of  the  need  to  break  the 
cycle  of  violence,  OJJDP's  SafeKids/Safe 
Streets  demonstration  program, 
currently  being  implemented  in 
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partnership  with  other  OJP  offices  and 
bureaus,  will  improve  linkages  between 
the  dependency  and  criminal  court 
systems,  child  welfiare  and  social  service 
providers,  and  family  strengthening 
programs  and  will  complement  ongoing 
support  of  Court  Ap{>ointed  Special 
Advocates.  Child  Advocacy  Centers, 
and  proeecutor  and  judicial  training  in 
the  dependency  field,  funded  under  the 
Victims  of  Child  Abuse  Act  of  1990,  as 
amended. 

The  Plan's  research  and  evaluation 
programming  will  support  many  of  the 
above  activities  by  filling  in  critical  gaps 
in  knowledge  about  the  level  and 
seriousness  of  juvenile  crime  and 
victimization,  its  causes  and  correlates, 
and  efliective  programs  in  preventing 
delinquency  and  violence.  At  the  same 
time,  OJIDP's  research  efforts  will  also 
be  geared  toward  efforts  that  monitor 
and  evaluate  the  ways  juveniles  are 
treated  by  the  juvenile  and  criminal 
justice  systems,  particularly  in  relation 
to  juvenile  violence  and  its  impact. 

As  described  below.  OJJDP  is  also 
utilizing  its  national  perspective  to 
disseminate  information  to  those  at  the 
grassroots  level:  practitioners, 
policymakers,  community  leaders,  and 
aenrioe  providers  who  are  directly 
responsible  for  planning  and 
implementing  policies  and  programs 
that  impact  juvenile  crime  and  violence. 
An  additional  OJJDP  goal  is  to  help 
practitioners  and  policymakers  translate 
this  information  into  action  through  its 
training  and  technical  assistance 
providers  as  part  of  its  mission  to 
provide  meaningful  assistance  for  the 
replication  of  successful  and  promising 
strategies  and  programs. 

OnDP  will  connnue  to  fund 
longitudinal  research  on  the  causes  and 
conelates  of  delinquency.  Even  more 
impoftant.  however.  OJIDP  will 
rs^ilarly  share  the  findings  from  this 
research  with  the  field  through  OJJDP's 
publications.  Home  Page  on  the  World 
Wide  Web.  and  )uv)ust  (an  electronic 
newsletter):  utilize  state-of-the-art 
technology  to  provide  the  field  with  an 
intaractive  CD-ROM  on  promising  and 
effective  programs  designed  to  prevent 
delinquency  and  reduce  recidivism;  air 
national  satellite  teleconferences  on  key 
topics  of  relevance  to  practitioners;  and 
publish  new  reports  and  documents  on 
timely  topics.  Some  examples  of  these 
publication  topics  iiuJude  youth  action 
to  prevent  delinquency;  family 
strengthening;  juvenile  substance  abuse 
(prevention,  intervention,  and  testing); 
balanced  and  restorative  justice: 
developmental  pathways  in  delinquent 
behavior,  gang  migration,  capacity 
building  for  substance  abuse  treatment, 
youth  gangs,  restitution  programs. 


school  safety,  and  conditions  of 
confinement. 

The  various  contracts,  grants, 
cooperative  agreements,  and  interagency 
fund  transfisrs  described  in  the  Program 
Plan  form  a  continuiun  of  activity 
designed  to  address  youth  violence, 
delinquency,  and  victimization.  In 
isolation,  this  programming  can  do 
little.  However,  the  emphasis  of  OIJIVs 
programming  is  on  collaboratira.  It  is 
through  collaboration  that  Federal, 
State,  and  local  agencies:  Native 
American  tribes;  national  organizations; 
private  philanthropies;  the  corporate 
and  business  sector,  health,  mental 
health,  and  social  service  agencies; 
schools;  youth;  families;  and  clergy  can 
come  together  to  form  partnerships  and 
leverage  additional  resources,  identify 
needs  and  priorities,  and  implement 
innovative  strategies.  In  the  past  few 
years,  the  combined  efforts  of  these 
varied  groups  have  brought  about  the 
beginnings  of  change  in  the  prevalence 
of  juvenile  crime,  violence,  and 
victimization.  Now  is  the  time  to 
strengthen  old  partnerships  and  forge 
new  ones  to  develop  support  for  a  long- 
term,  comprehensive  approach  to  a 
more  effiec^ve  juvenile  justice  system. 

Fiacal  Year  IMS  Programs 

The  following  are  brief  summaries  of 
each  of  the  new  and  continuation 
programs  scheduled  to  receive  funding 
in  FY  1998.  As  indicated  above,  the 

Erogram  categories  are  public  safisty  and 
iw  enforcement;  strengthening  the 
juvenile  justice  system;  delinquency 
prevention  and  intervention:  and  child 
abuse  and  neglect  and  dependency 
courts.  However,  because  many 
programs  have  significant  elements  of 
more  than  one  of  these  program 
categories  or  generally  support  all  of 
OHDP's  programs,  they  are  listed  in  an 
initial  program  category,  called 
overarching  programs.  The  specific 
program  priorities  within  each  category 
are  subject  to  change  with  regard  to 
their  priority  status,  sites  for 
implementation,  and  other  descriptive 
data  and  information  based  on  grantee 
performance,  application  quality,  fund 
availability,  and  other  fectore. 

A  nimibier  of  OJJDP  programs  have 
been  identified  for  funding 
consideration  by  Congress  with  regard 
to  the  grantee(s),  the  amount  of  funds, 
or  both.  These  programs,  which  are 
listed  below,  are  not  included  in  the 
program  descriptions  that  follow. 

National  Council  of  Juvenile  and  Family 

Couri  Judges 
Teens.  Crime,  and  the  Conmiunity 
Parents  Anonymous,  Inc. 
Juvenile  Offiender  Transition  Program 


Suffolk  University  Center  for  Juvenile 

Justice 
Center  for  Crimes  and  Violence  Against 

Children 
Crow  Greek  Alcohol  and  Drug  Program 
Metro  Denver  Gang  Coalition 

In  addition,  OJJDP  has  been  directed 
to  examine  each  of  the  following 
proposals,  provide  grants  if  warranted, 
and  report  to  the  Committees  on 
Appropriations  of  both  the  House  and 
the  Senate  on  its  intention  for  eadi 
proposal: 

Coalidon  for  Juvenile  Jiistice 
The  Hamilton  Fish  Naticmal  Institute  on 

Sdiool/Community  Violenoe 
Low  Country  Childira's  Center 
Vermont  E)epartment  of  Social  and 

Rehabilitative  Services 
Grassroots  Drug  Prevention  Program 
Dona  Ana  Camp 
Center  for  Prevention  of  Juvenile  Crime 

and  Delinquency  at  Prairie  View 

University 
Project  O.A.S.I.S. 
KidsPeace— The  National  Centers  for 

Kids  in  Crisis.  North  America 
Consortium  on  Children.  Families,  and 

Law 
New  Mexico  Prevention  Project 
No  Hope  in  Dope  Program 
Study  of  the  Link  Between  Child  Abuse 

and  Criminal  Behavior  in  Alaska 
Gainesville  Juvenile  Assessment  Cantw 
Lincoln  Council  on  Alcohol  and  Drugs 
Hill  Renaissance  Partnership 
National  Training  and  Information 

Center 
Culinary  Arts  Training  Program  for  At- 

Risk  Youth 
Women  of  Vision  Program  for  Youthful 

Female  Ofiianden 
Violence  Institute  of  New  Jersey 
Delancy  Street  Foundation 
Law-Related  Education 

Fiscal  Year  1998  Program  Listing 

Overarching 

SafeFutures:  Partnerships  To  Reduce 

Youth  Violence  and  Delinquency 
Evaluation  of  SafeFutures 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
OJjn^.Management  Evaluation  Contract 
Juvenile  Justice  Statistics  and  Systems 

Development 
Census  of  Juveniles  in  Residential 

Placement 
National  Juvenile  Justice  and 

Delinquency  Prevention  Training  and 

Technical  Assistance  Center 
Technical  Assistance  for  State 

Legislatiues 
Telecommunications  Assistance 
OJJDP  Technical  Assistance  Support 

Contract — ^Juvenile  Justice  RMOurce 

Center 
Juvenile  Justice  Clearinghouse 
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Insular  Area  Support 

Community  Assessment  Centers  (CAC's) 

Training  and  Technical  Assistance 

Coordination  for  SafeFutures 

Initiative 

Public  Safety  and  Law  Enforcement 

Comprehensive  Community-Wide 
Approach  to  Gang  Prevention. 
Intervention,  and  Suppression 
Program 

Evaluation  of  the  Comprehensive 
Community- Wide  Approach  to  Gang 
Prevendon,  Intervention,  and 
Suppression  Program 

Targeted  Outreach  With  A  Gang 
Prevention  and  Intervention 
Component  (Boys  and  Girls  Clubs) 

National  Youth  Gang  Center 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence 
Program 

The  Chicago  Project  for  Violence 
Prevention 

Safe  Start — Child  Development- 
Community-Oriented  Policing  (CD- 
CP) 

Law  Enforcement  Training  and 
Technical  Assistance  Program 

Partnerships  To  Reduce  Juvenile  Gun 
Violence 

Comprehensive  Community- Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
Technical  Assistance  and  Training 

Riual  Youth  Gang  Problems — Adapting 
OJJDP's  Comprehensive  Approach 

Delinquency  Prevention  and 
Intervention 

Youth-Centered  Conflict  Resolution 
Communities  in  Schools — Federal 

Interagency  Partnership 
The  Congress  of  National  Black 

Chiuches:  National  Anti-Drug  Abuse/ 

Violence  Campaign  (NADVC) 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
Training  and  Technical  Assistance  for 

Family  Strengthening  Programs 
Hate  Crime 
Strengthening  Services  for  Chemically 

Involved  Children,  Youth,  and 

Families 
Diffusion  of  State  Risk-and  Protective- 
Factor  Focused  Prevention 
Multisite,  Multimodal  Treatment  Study 

ofChildren  With  ADHD 
Evaluation  of  the  Juvenile  Mentoring 

Program 
Truancy  Reduction 
Arts  and  At-Risk  Youth 
Community  Volunteer  Coordinator 

Program 
Learning  Disabilities  Among  Juveniles 

At  Risk  of  Delinquency  or  in  the 

Juvenile  Justice  System 
Advertising  Campaign — Investing  in 

Youth  for  a  Safer  Future 


Strengthening  the  Juvenile  Justice 
System 

Development  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Balanced  and  Restorative  Justice  Project 

(BARJ) 
Training  and  Technical  Assistance 

Program  To  Promote  Gender-Specific 

Programming  for  Female  Juvenile 

Offenders 
Juvenile  Transfers  to  Criminal  Court 

Studies 
Replication  and  Extension  of  Fagan 

Transfer  Study 
The  Juvenile  Justice  Prosecution  Unit 
Due  Process  Advocacy  Program 

Developmmit 
Quantum  Opportimities  Program  (QOP) 

Evaluation 
Intensive  Community-Based  Aftercare 

Demonstration  and  Technical 

Assistance  Program 
Evaluati(Hi  of  the  Intensive  Community- 
Based  Aftercare  Program 
Training  and  Technical  Assistance  for 

National  Innovations  To  Reduce 

Disproportionate  Minority 

Confinement  (The  Deborah  Ann 

Wysinger  Memorial  Program) 
Juvenile  Probation  Survey  Research 
Training  for  Juvenile  Corrections  and 

Detention  Management  Staff 
Training  for  Line  Staff  in  Juvenile 

Detention  and  Corrections 
Training  and  Technical  Support  for 

State  and  Local  Jurisdictional  Teams 

To  Focus  on  Juvenile  Corrections  and 

Detention  Overcrowding 
National  Program  Directory 
Juvenile  Sex  Offender  Typology 
Interagency  Programs  on  Mental  Health 

and  Juvenile  Justice 
Juvenile  Residential  Facility  Census 
The  National  Longitudinal  Survey  of 

Youth  97 
National  Academy  of  Sciences  Study  of 

Juvenile  Justice 
TeenSupreme  Career  Preparation 

Initiative 
Technical  Assistance  to  Native 

Americans 
Training  and  Technical  Assistance  To 

Promote  Teen  Court  Programs 
Training  and  Technical  Assistance 

Coordination  for  SafeFutures 

Initiative 
School  Safety 

Disproportionate  Minority  Confinement 
Arts  Programs  in  Juvenile  Detention 

Centers 
"Circles  of  Care" — A  Program  To 

Develop  Strategies  To  Serve  Native 

American  Youfii  With  Mental  Health 

and  Substance  Abuse  Needs 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resource  Center 
Gender-Specific  Programming  for 

Female  Juvenile  Offenders 


Evaluation  Capacity  Building 
Field-Initiated  Research 
Field-Initiated  Evaluation 
Analysis  of  Juvenile  Justice  Data 
Evaluation  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Blueprints  for  Violence  Prevention: 

Training  and  Technical  Assistance 
Teambuilding  Project  for  Courts 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Safe  Kids/Safe  Streets:  Commimity 
ApproacheTto  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

Secondary  Analysis  of  Childhood 
Victimization 

Evaluation  of  Nurse  Home  Visitation  in 
Weed  and  Seed  Sites 

Overarching 

SafeFutures:  Partnavhips  To  Reduce 
Youth  Violence  and  Delinquency 

OJJDP  is  awarding  grants  of  up  to  $1.4 
million  annually  to  each  of  six 
communities  for  a  S-year  project  period 
that  began  in  FY  1995,  to  assist  in 
implementing  comprehensive 
community  programs  designed  to 
reduce  youth  violence  and  delinquency. 
Boston,  Massachusetts:  Contra  Costa 
County,  California;  Seattle,  Washington; 
St.  Louis,  Missouri;  Imperial  County, 
California  (rural  site);  and  Fort  Belkoap, 
Montana  (tribal  site]  were  competitively 
selected  to  receive  awards  under  the 
SafeFutures  program  on  the  basis  of 
their  substantial  planning  and  progress 
in  community  assessment  and  strategic 
planning  to  address  delinquency.         ^ 

SafeFutures  seeks  to  prevent  and 
control  youth  crime  and  victimization 
through  the  creation  of  a  continuum  of 
care  in  commimities.  This  continuum 
enables  communities  to  be  responsive  to 
the  needs  of  youth  at  critical  stages  of 
their  development  through  providing  an 
appropriate  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs. 

libe  goals  of  SafeFutures  are  (1):  To 
prevent  and  control  juvenile  violence 
and  delinquency  in  targeted 
communities  by  reducing  risk  factors 
and  increasing  protective  factors  for 
delinquency;  providing  a  continuum  of 
services  for  juveniles  at  risk  of 
delinquency,  including  appropriate 
inunediate  interventions  for  juvenile 
offenders:  and  developing  a  full  range  of 
graduated  sanctions  designed  to  hold 
delinquent  youth  accountable  to  the 
victim  and  the  community,  ensure 
community  safety,  and  provide 
appropriate  treatment  and  rehabilitation 
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services;  (2)  to  develop  a  more  efficient, 
efiiBCtive.  and  timely  service  delivery 
system  for  at-risk  and  delinquent 
luveniles  and  their  families  that  is 
capable  of  responding  to  their  needs  at 
any  point  of  entry  into  the  juvenile 
{ustice  system;  (3)  to  build  the 
community's  capacity  to  institutionalize 
and  sustain  the  continuum  by 
expanding  and  diversifying  sources  of 
funding;  and  (4)  to  determine  the 
success  of  program  implementation  and 
the  outcomes  achieved,  including 
whether  a  comprehensive  program 
involving  community-based  efforts  and 
program  resources  concentrated  on 
providing  a  continuum  of  care  has 
succeeded  in  preventing  or  reducing 
juvenile  violence  and  delinquency. 

Each  of  the  six  sites  will  continue  to 
provide  a  set  of  services  that  builds  on 
community  strengths  and  existing 
services  and  fills  in  gaps  within  their 
existing  continuum.  These  services 
include  family  strengthening;  after 
school  activities;  mentoring:  treatment 
alternatives  for  juvenile  female 
offenders;  mental  health  services;  day 
treatment;  graduated  sanctions  for 
aerious,  violent,  and  chronic  juvenile 
offenders;  and  gang  prevention, 
intervention,  and  suppression. 

A  national  evaluation  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the  initiative 
and  track  lessons  learned  at  each  of  the 
six  sites.  OJIDP  has  also  committed  a 
cadre  of  training  and  technical 
assistance  (TTA)  resources  to 
SafeFutiuvs  through  a  full-time  TTA 
coordinator  for  SafeFutures  and  a  host 
of  partner  organizations  committed  to 
assisting  SafeFutures  sites.  The  TTA 
coordinator  also  assists  the  commimities 
in  brokering  and  leveraging  additional 
TTA  resources.  In  addition,  the  U.S. 
Department  of  Housing  and  Urt)an 
Development  has  provided  interagency 
support  of  $100,000  for  training  and 
technical  assistance  targeted  to  violence 
and  delinquency  prevention  in  public 
housing  areas  of  SafeFutures  sites.  Thus, 
operations,  evaluation,  and  TTA  have 
been  organized  together  to  form  a  joint 
team  at  the  national  level  to  support 
local  site  efforts. 

SafeFutures  activities  will  be  carried 
out  by  the  six  current  grantees.  No 
additional  applications  will  be  solicited 
in  FY  1998. 

Evaluation  of  SafeFutures 

In  FY  1995,  OJJDP  funded  six 
communities  under  the  SafeFutures: 
Partnerships  To  Reduce  Youth  Violence 
and  Delinquency  program.  The  program 
sites  are  Boston,  Massachusetts;  Contra 
Costa  County,  California;  Fort  Belknap 
Indian  Community,  Harlem,  Montana: 


Imperial  County.  California;  Seattle, 
Washington;  St.  Louis,  Missouri.  The 
SafeFutures  Program  provides  support 
for  a  comprehensive  prevention, 
intervention,  and  treatment  program  to 
meet  the  needs  of  at-risk  juveniles  and 
their  families.  In  total,  up  to  $8.4 
million  is  being  made  available  for 
annual  awards  over  a  5 -year  project 
period  to  support  the  efforts  of  these 
jurisdictions  to  enhance  existing 
partnerships,  integrate  juvenile  justice 
and  social  services,  and  provide  a 
continuum  of  care  that  is  designed  to 
reduce  the  number  of  serious,  violent, 
and  chronic  juvenile  offenders. 

The  Urban  Institute  received  a 
competitive  3-year  cooperative 
agreement  awwd  with  FY  1995  funds  to 
conduct  Phase  I  of  the  national 
evaluation  of  the  SafeFutures  program. 
OJJDP  would  ccmsider  2  years  of 
additional  funding  for  Phase  II.  The 
evaluation  addresses  the  program 
implementation  process  and  measiues 
performance  outcomes  across  the  six 
sites.  The  process  evaluation  focuses 
primarily  on  the  development  and 
implementation  of  a  strat^c  plan 
designed  to  establish  a  continuum  of 
care  and  integrated  services  for  young 
people  in  high-risk  communities.  The 
evaluation  will  identify  obstacles  and 
key  factors  contributing  to  the 
successful  implementation  of  the 
SafeFutures  program.  The  evaluator  is 
responsible  for  developing  a  cross-site 
report  documenting  the  process  of 
program  implementation  for  use  by 
other  funding  agencies  or  communities 
that  want  to  develop  and  implement  a 
comprehensive  community-based 
strategy  to  address  serious,  violent,  and 
chronic  delinquency. 

hi  FY  1996,  the  Urban  histitute 
developed  a  logic  model  that  links 
program  activities  and  outputs  to 
desired  intermediate  and  long-term 
outcomes.  Their  evaluator  also  held  a 
cross-site  cluster  meeting  and 
conducted  site  visits  at  each  of  the  six 
SafeFutures  sites. 

In  FY  1997,  in  addition  to  continuing 
its  onsite  monitoring,  the  Urban 
Institute,  in  collaboration  with  the 
OJJDP  SafeFutures  program 
management  team,  developed  the 
national  evaluation  plan  and  introduced 
it  to  the  sites  at  the  cluster  meeting  on 
information  technology  held  in 
Oakland,  CA.  in  September  1997. 

In  FY  1998.  the  Urban  Institute  will 
continue  the  process  evaluation  and 
will  conduct  interviews  with  key 
stakeholders,  service  providers,  and 
youth  in  order  to  assess  the  extent  to 
which  a  community  and  its  policy  board 
have  mobilized  to  implement  a 
continuum  of  care  and  develop  an 


integrated  system  of  services  over  the 
course  of  SafeFutures  program 
implementation.  The  research  team  will 
also  complete  the  development  of 
performance  measures  to  be  used  by  all 
sites  to  monitor  the  outcomes  for 
targeted  populations  within  and  across 
sites.  They  will  compile  and  process  the 
results  of  the  performance  outcomes 
from  the  sites  and  provide  feedback  to 
both  the  sites  and  to  OJJIH'.  Beginning 
in  FY  1998.  the  national  evaluator  will 
design  and  conduct  sample  surveys  of 
youth  ia  the  community  to  assist  in 
monitoring  community-level  changes  in 
the  prevalence  and  incidence  of  certain 
risk  factors  as  well  as  developmental 
and  community  assets  on  levels  of 
delinquency  and  violence  in  the 
targeted  community.  In  addition, 
longitudinal  samples  of  youth  and  their 
fiamilies  will  be  followed  over  time  to 
observe  the  extent  to  which  multiple 
needs  are  identified  and  responded  to 
over  the  course  of  the  SafMPutures 
projpam  interventions. 

l^e  evaluation  will  be  implemented 
by  the  current  grantee,  the  Urban 
Institute.  No  additional  applications 
will  be  solicited  in  FY  1998. 


Program  of  Reeearch  cm  the  Cat 
CiMTelates  of  Delinquency 

Three  project  sites  participate  in  the 
Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency  (Causes  and 
Correlates):  The  University  of  Colorado 
at  Boulder,  the  University  of  Pittsburgh, 
and  the  University  at  Albany,  State 
University  of  New  York.  Results  from 
this  longitudinal  study  have  been  used 
extensively  in  the  field  of  juvenile 
justice  and  have  contributed 
significantly  to  the  development  of 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders  and  other  OJJDP  program 
initiatives. 

OJJDP  began  funding  this  program  in 
1986  and  has  invested  approximately 
S10.3  million  to  date.  Currently,  OJJDP 
is  supporting  site  data  analyses  under 
three-year  project  period  grants  awarded 
to  each  site  in  FY  1996.  The  Causes  and 
Correlates  program  has  addressed  a 
variety  of  issues  related  to  juvenile 
violence  and  delinquency.  These 
include  developing  and  testing  causal 
models  for  chronic  violent  offending 
and  examining  interrelationships  among 
gang  involvement,  drug  selling,  and  gun 
ownership/use.  To  date,  the  program 
has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior. 

Although  there  is  great  commonality 
across  the  Causes  and  Correlates  project 
sites,  each  has  unique  design  features. 
Additionally,  each  project  has 
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disseminated  the  results  of  its  research 
through  a  broad  range  of  publications, 
reports,  and  presentations. 

With  FY  1996  funding,  each  site  of 
the  Causes  and  Correlates  program  was 

Krovided  funds  to  further  analyze  the 
>ngi^dinal  data.  Among  the  numerous 
anuyses  conducted  were  risk  fectors  for 
teenage  fetherhood.  patterns  of  illegal 
gun  carrying  among  yoims  urban  males, 
and  fiactms  associMed  with  early  sexual 
activity  among  urban  adolescents.  Two 
puUications  were  developed  as  part  of 
the  newly  launched  Youth  Development 
Series  of  OJJDP  Bulletins. 

In  FY  1997,  the  sites  continued  both 
their  collaliDrative  research  efforts  and 
site-specific  research.  The  cross  site 
analysis  was  on  the  early  onset  and  co- 
occurrence of  persistent  serious 
oCEmding.  Site  specific  analyses  were 
produced  on  victimization,  over  time 
changes  in  delinquency  and  drug  use, 
impact  of  family  changes  on  adolescent 
developmmt,  and  neighborhood, 
individual,  and  social  risk  factors  for 
serious  juvenile  ofiiending. 

In  FY  1998,  at  least  one  major  cross 
site  analysis  will  be  undertaken  as  well 
as  three  site  specific  analyses  per  study 
site. 

This  program  will  be  implemented  by 
the  current  grantees:  Institute  of 
Behavioral  Science,  University  of 
Colorado  at  Boulder,  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Resesurch  Center. 
University  at  Albany,  State  University  of 
New  York.  No  additional  applications 
will  be  solicited  in  FY  1998. 

OfJDP  Management  Evaluation 
Contract 

OJJDP's  Management  Evaluation 
Contract  was  competitively  awarded  in 
1995  for  a  period  of  3  years.  Its  purpose 
is  to  provide  OJJDP  with  an  expert 
resource  capable  of  performing 
independent  program  evaluations  and 
assisting  the  Office  in  implementing 
evaluation  activities.  The  management 
evaluation  contract  currently  provides 
the  following  types  of  assistance  to 
OJJDP:  (1)  Assists  OJJDP  staff  in  the 
determination  of  evaluation  needs  of 
programs,  program  areas,  or  projects  to 
assist  the  agency  in  determining  when 
to  invest  its  evaluation  resources;  (2) 
develops  evaliution  designs  that  OJJDP 
can  use  in  defining  requirements  for  a 
grant  or  contract  to  implement  the 
evaluation;  (3)  provides  technical    . 
assistance  wiih  regard  to  evaluation 
techniques  to  other  jurisdictions 
involved  in  the  evaluation  of  programs 
to  prevent  and  treat  juvenile 
delinquency;  (4)  responds  to  the  needs 
of  OJJDP  by  providing  evaluations  based 


on  available  data  or  data  that  can  be 
readily  developed  to  support  OJJDP 
decisionmaking  under  whatever 
schedule  is  required  by  the 
decisionmaking  process.  Evaluations 
imder  this  contract  are  program       ..^ 
evaluations,  that  is.  evaluations  of  eimer 
individual  grants  or  con  tracts  or  groups 
of  giants  or  contracts  that  are  designeo 
to  determine  the  effectiveness  and 
efficiency  of  the  program;  (5)  conduct  a 
fiill-scale  evaluation  research  project: 
and  (6)  provide  training  to  OJJDP 
program  managers  and  other  staff  on 
evaluatifm-related  topics  such  as  Ab 
different  kinds  of  evaluation  data  and 
their  uses,  planning  for  program  or 
project  information  collection  and 
evaluation,  and  the  rofe  of  evaluation  in 
the  agency  planning  process. 

Under  this  contract,  evaluations  may 
be  conducted  <m  OJJDP-fimded  action 
programs,  including  demonstrations, 
tests,  training,  and  technical  assistance 
programs  and  other  programs,  not 
funded  by  OJJDP,  designed  to  prevent 
and  treat  juvenile  delinquency. 
Evaluations  are  carried  out  in 
accordance  with  woric  plans  prepared 
by  the  contractor  and  approved  by 
OJJDP.  Because  the  evaluations  vary  in 
terms  of  program  complexity, 
availability  of  data,  and  purpose  of  the 
evaluation,  the  time  and  cost  of  each 
varies.  Each  evaluation  is  defined  by 
OJJDP  and  costs,  method,  and  time  are 
determined  through^iegotiations 
between  OJJDP  and  the  contractor. 
Because  the  purpose  of  many 
evaluations  is  to  inform  management 
decisions,  the  completion  of  an 
evaluation  and  submission  of  a  report 
may  be  required  in  a  specific  and.  oit«i. 
short  time  pwriod. 

This  contract  will  be  implemented  by 
the  current  contractor.  Caliber 
Associates.  A  new  competitive  contract 
solicitation  will  be  issued  during  FY 
1998,  and  a  new  contract  awarded  in  FY 
1999. 

Juvenile  Justice  Statistics  and  Systems 
Development 

The  Juvenile  Justice  Statistics  and 
Systems  Development  (SSD)  program 
was  competitively  awarded  in  FY  1990 
to  the  National  Center  for  Juvenile 
Justice  (NCJJ)  to  improve  national.  State, 
and  local  statistics  (Hi  juveniles  as 
victims  and  offianders.  Over  the  last 
seven  years,  through  continuation 
funding,  the  project  has  focused  on 
three  major  tasks:  (1)  assessing  how 
current  information  needs  are  being  met 
with  existing  data  collection  efforts  and 
recommending  options  for  improving 
national  level  statistics;  (2)  analyzing 
data  and  disseminating  information 
gathered  from  existing  Federal  statistical 


series  and  national  studies;  and  (3) 
providii^  training  and  technical 
assistance  for  local  agencies  in 
developing  or  enhancing  management 
information  systems. 

Under  the  second  task,  OJJDP  released 
the  seminal  analysis  Juvenile  Offenders 
and  Victims:  A  Nationai  Report  in 
September  1995,  Juvenile  Offenders  and 
Victims:  1996  Uodate  on  Violence  in 
Kteich  1996,  ana  Juvenile  Offenders  and 
Victims:  1997  Update  on  Violence  in 
October  1997.  A  baining  curriculum. 
Improving  Information  for  Rational 
Decisionmaking  in  Juvenile  Justice,  was 
drafted  for  pilot  teeing,  and  future 
documrats  will  be  produced  based  cm 
this  effort 

In  FY  1998.  NCJJ  will:  (1)  complete  a 
long-term  plan  for  improving  national 
statistics  on  juv«ules  as  victims  and 
offenders,  including  constructing  core 
data  elements  for  a  naticHial  reporting 
program  for  juveniles  waived  or 
transferred  to  criminal  court;  (2)  update 
the  Compendium  of  Federal  Statistical 
Programs  on  juvmile  victims  and 
offenders  and  work  with  the  Office  of 
Justice  Programs'  Crime  Statistics 
Working  Group  and  other  Federal 
interagency  statistics  worldng  groups; 
(3)  provide  technical  support  to  OfJOP 
in  enliandng  the  availability  and 
accessibility  of  statistics  on  the  OJJDP 
web  site;  (4)  make  recommendations  to 
fill  information  gaps  in  the  areas  of 
juvenile  probation,  juvenile  court  and 
law  enforcement  responses  to  juvenile 
delinquency,  violent  delinquency,  and 
child  abuse  and  neglect;  and  (5)  produce 
a  second  edition  of  Juvenile  Offenders 
and  Victims:  A  National  Report. 

This  project  will  be  implemented  by 
the  current  grantee,  NCJJ.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Census  of  Juveniles  in  Residential 
Placement 

The  Census  of  Juveniles  in  Residential 
Placement  (CJRP)  is  replacing  the 
biennial  Census  of  Public  and  Private 
Juvenile  Detention,  Correctional,  and 
Shelter  Facilities,  known  as  the 
Children  in  Custody  census.  This  newly 
designed  census  will  collect  detailed 
information  on  the  population  of 
juveniles  who  are  in  juvenile  residential 
placement  facilities  as  a  result  of  contact 
with  the  juvenile  justice  system.  Over 
the  past  3  years,  OJJDP  and  the  Bureau 
of  the  Census,  with  the  assistance  of  a 
Technical  Advisory  Board,  have 
developed  the  CJRP  to  more  accurately 
represent  the  numbers  of  juveniles  in 
residential  placement  and  to  describe 
the  reasons  for  their  placement.  A  new 
method  of  data  collection,  tested  in  FY 
1996.  involves  gathering  data  in  a  roster- 
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type  format,  often  by  electronic  means. 
The  new  methods  are  expected  to  result 
in  more  accurate,  timely,  and  useful 
data  on  the  juvenile  population,  with 
less  reporting  burden  for  facility 
respondents. 

In  FY  1997,  OJJDP  funded  initial 
implementation  of  the  CJRP,  including 
form  preparation,  mailout,  and 
processing  of  census  forms.  In  October 
1997,  the  first  census  using  the  revised 
methodology  was  conducted. 

OJJDP  proposes  to  continue  funding 
this  project  in  FY  1998  to  clean  the  data 
files,  allowing  the  production  of  new 
data  products  based  on  the  1997  census. 

This  program  would  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications 
would  be  solicited  in  FY  1998. 

National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTT AC) 
was  established  in  FY  1995  under  a 
competitive  3-year  project  period  award 
to  Community  Research  Associates. 
NTT  AC  serves  as  a  national  training  and 
technical  assistance  clearinghouse, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training/technical  assistance  resources 
and  establishing  a  data  base  of  these 
resources. 

In  FY  1995,  work  involved 
organization  and  staffing  of  the  Center, 
orientation  for  OJJDP  training/technical 
assistance  providers  regarding  their  role 
in  the  Center's  activities,  and  initial  data 
base  development. 

NTTAC's  huiding  in  FY  1996 
provided  services  in  the  form  of 
coordinated  technical  assistance 
support  for  OJJDP's  SafeFutures  and 
gang  program  initiatives,  continued 
promotion  of  collaboration  between 
OJJDP  training/technical  as.sistance 
providers,  developed  training/technical 
assistance  materials,  and  completed  and 
disseminated  the  first  OJJDP  Training 
and  Technical  Assistance  Resource 
Catalog.  In  addition,  NTT  AC  assisted 
State  and  local  jurisdictions  and  other 
OJJDP  grantees  with  specialized 
training,  including  the  development  of 
training-of-trainers  programs.  NTT  AC 
continued  to  evolve  as  a  central  source 
for  information  pertaining  to  the 
availability  of  OJJDP-supported  training/ 
technical  assistance  programs  and 
resources. 

In  FY  1997,  NTTAC  completed  the 
first  draft  of  the  jurisdictional  team 
training/technical  assistance  packages 
for  gender-specific  services  and  juvenile 


correctional  services;  provided  training/ 
technical  assistance  in  support  of 
OJJDP's  SafeFutures  and  Gangs 
programs;  updated  and  disseminated 
the  second  Training  and  Technical 
Assistance  Resource  Catalog;  created  a 
Web  site  for  the  Center  and  a  ListServe 
for  the  Children,  Youth  and  Affinity 
Group;  held  three  focus  groups  on  needs 
assessments;  and  coordinated  and 
provided  38  instances  of  technical 
assistance  in  conjunction  with  OJJDP's 
training/technical  assistance  grantees 
and  contractors^ 

In  FY  1998,  NTTAC  plans  to  finalize, 
field  test,  and  coordinate  delivery  of  the 
jurisdictional  team  training/technical 
assistance  packages  on  critical  needs  in 
the  juvenife  justice  system,  update  the 
resource  catalog,  facilitate  the  annual 
OJJDP  training/TA  grantee  and 
contractor  meeting,  continue  to  update 
the  repository  of  training/TA  materials 
and  the  electronic  data  base  of  training/ 
TA  materials,  and  continue  to  respond 
to  training/TA  requests  from  the  iield. 

The  current  grantee.  Community 
Research  Associates,  will  complete  its 
work  in  FY  1998.  A  new  competitive 
solicitation  would  be  issued  in  FY  1998 
for  a  new  project  period. 

Technical  Assistance  for  State 
Legislatures 

Since  FY  1995,  OJJDP  has  awarded 
annual  grants  to  the  National 
Conference  of  State  Legislatures  (NCSL) 
to  provide  relevant  and  timely 
information  on  comprehensive 
approaches  in  juvenile  justice  that  are 
geared  to  the  legislative  environment. 
The  purpose  of  this  project  is  to  aid 
State  legislators  in  improving  State 
juvenile  justice  systems  when  crafting 
legislative  responses  to  youth  violence. 
State  legislatures  have  a  unique  role  and 
responsibility  in  establishing  State 
policy  and  approaches  and 
appropriating  funds  for  juvenile  justice. 
Nearly  every  State  has  enacted,  or  is 
considering,  statutory  changes  affecting 
the  juvenile  justice  system.  Historically, 
State  legislatures  have  lacked  the 
information  needed  to  comprehensively 
address  juvenile  justice  issues. 
Experience  with  this  project  indicates 
that  policymakers  find  it  has  helped 
them  understand  the  ramifications  and 
nuances  of  juvenile  justice  reform. 

Since  OJJDP  began  funding  this 
project,  NCSL  has  conducted  three 
invitational  Legislator's  Leadership 
Forums;  sponsored  sessions  on  juvenile 
justice  reform  at  the  NCSL  annual 
meetings;  expanded  clearinghouse  and 
juvenile  justice  enactment  reporting; 
and  produced  and  distributed  a 
publication.  Legislator's  Guide  to 
Comprehensive  Juvenile  Justice.  The 


invitational  meetings  were  attended  by 
more  than  100  legislators  and  additional 
legislative  staff  from  34  States  selected 
as  key  decisionmakers  on  juvenile 
justice  reform.  Meeting  sessions  and 
information  services  reached  at  least 
500  legislators  or  legislative  staff  ia  all 
States.  In  addition,  project  publications 
were  distributed  to  more  than  2,000 
legislative  members,  staff,  and  agencies 
to  provide  for  further  broad  distribution 
of  information  central  to  comprehensive 
strategies  in  juvenile  justice  to  a  State 
legislative  audience  throughout  the 
States. 

The  grant  has  improved  capacity  for 
the  delivery  of  information  services  to 
legislatures,  with  the  number  of 
information  requests  handled  for 
legislators  and  staff  having  increased  to 
about  500  per  year.  It  is  expected  that 
the  Children  and  Families  and  Criminal 
Justice  programs  %vill  respond  to  another 
500  information  requests  in  FY  1998. 

In  FY  1998.  NCSL  would  further 
identify,  analyze,  and  disseminate 
information  to  assist  State  legislatures  to 
make  more  informed  decisions  about 
legislation  affecting  the  juvenile  justice 
system.  A  complementary  task  involves 
supporting  increased  communication 
between  State  legislators  and  State  and 
local  leaders  who  influence 
decisionmaking  regarding  juvenile 
justice  issues.  NCSL  would  provide 
intensive  technical  assistance  to  four 
States,  continue  outreach  activities,  and 
maintain  its  clearinghouse  function. 
Additionally,  NCSL  would  assist  in  the 
production  of  a  live  satellite 
videoconference  directed  primarily  to 
State  legislators. 

The  project  would  be  implemented  by 
the  current  grantee.  NCSL.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Telecommunications  Assistance 

Developments  in  information 
technology  and  distance  training  have 
expanded  and  enhanced  OJJDP's 
capacity  to  disseminate  information  and 
provide  training  and  technical 
assistance.  The  advantages  of  these 
technologies  include  increased  access  to 
information  and  training  for 
professionals  in  the  juvenile  justice 
system,  reduced  travel  costs  to 
conferences,  and  reduced  time  attending 
meetings  away  from  one's  home  or 
office.  OJJDP  uses  this  cost-efliactive 
medium  to  share  with  the  field  the 
salient  elements  of  the  most  effective  or 
promising  approaches  to  various 
juvenile  justice  issues.  The  field  has 
responded  positively  to  these  live 
satellite  teleconferences  and  has  come 
to  expect  them  at  regular  intervals. 
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OJJDP  selected  Eastern  Kentucky 
University  (EKU)  through  a  competitive 
program  annoimcement  in  FY  1992  to 
conduct  a  feasibility  study  on  using  this 
technology  in  its  progranuning.  In  FY 
1995,  EKU  was  awarded  a  competitive 
grant  to  undertake  production  of  live 
satellite  videoconferences.  Since  the 
inception  of  this  grant  in  FY  1995,  EKU 
has  produced  13  live  satellite 
teleconferences,  with  an  average  of  360 
downlink  sites  participating  in  each. 
The  project  produced  four 
teleconferences  in  FY  1995  (Juvenile 
Boot  Camps.  Reducing  Youth  Gun 
Violence.  Youth  Out  of  the  Education 
Mainstream,  and  Conflict  Resolution  for 
Youth),  four  in  FY  1996  (Community 
Collaboration,  Effective  Programs  few 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders.  Youth-Oriented  Community 
Policing.  Leadership  Challenges  for 
Juvenile  Detentions  and  Corrections), 
and  five  in  FY  1997  (Has  the  Juvenile 
Court  Outlived  Its  Usefulness?.  Youth 
Gangs  in  America.  Preventing  Drug 
Abuse  Among  Youth,  Mentoring  for 
Youth,  and  Treating  Drug-Involved 
Youth). 

In  FY  1998.  OJJDP  proposes  to 
continue  the  cooperative  agreement 
with  EKU  in  order  to  provide  program 
support  and  technical  assistance  for  a 
variety  of  information  technologies, 
including  audioconferences,  fiber 
optics,  and  satellite  teleconferences, 
producing  four  to  five  additional  live 
national  satellite  teleconferences.  The 
grantee  would  also  continue  to  provide 
technical  assistance  to  other  grantees 
interested  in  using  this  technology  and 
explore  linkages  vdth  key  constituent 
groups  to  advance  mutual  information 
goals  and  objectives. 

This  project  would  be  implemented 
by  the  current  grantee,  EKU.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

OJJDP  Technical  Assistance  Suppo^ 
Cmitract — ^Juvenile  Justice  Resmirce 
Center 

This  contract  provides  technical 
assistance  and  support  to  OJJDP,  its 
grantees,  and  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention  in  the  areas  of  program 
development,  evaluation,  training,  and 
research.  OJJDP  proposes  to  extend  the 
current  contract  in  FY  1998  until  a  new 
contract  can  be  competitively  awarded. 
Applications  have  been  solicited,  and 
the  new  contract  is  expected  to  be 
awarded  shortly. 

This  contract  would  be  implemented 
by  the  current  contractor.  Aspen 
Systems  Corporation,  until  a  new 
contract  is  awarded. 


Juvenile  Justice  Clearinghouse 

A-component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS).  the 
Juvenile  Justice  Clearinghouse  (JJC)  is 
OJJDP's  central  source  for  the  collection, 
synthesis,  and  dissemination  of 
information  on  all  aspects  of  juvenile 
justice,  including  research  and 
evaluation  findings;  State  and  local 
juvenile  delinquency  prevention  and 
treatment  programs  and  plans; 
availability  of  resources;  training  and 
educational  programs;  and  statistics.  JJC 
serves  the  entire  juvenile  justice 
commimity,  including  researchers,  law 
enforcement  officials,  judges, 
prosecutors,  probation  and  corrections 
staff,  youth-service  personnel, 
legislators,  the  media,  and  the  public. 

Among  its  many  support  services.  JJC 
offers  tofi-free  telephone  access  to 
information;  prepares  specialized 
responses  to  information  requests; 
produces,  warehouses,  and  distributes 
OJJDP  publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  data  base; 
and  administers  several  electronic 
information  resources.  Recognizing  the 
critical  need  to  inform  juvenile  justice 
practitioners  and  policymakers  on 
promising  program  approaches.  JJC 
continually  develops  and  recommends 
new  products  and  strategies  to 
communicate  more  effectively  the 
research  findings  and  program  activities 
of  OJJDP  and  the  field.  The  entire 
NCJRS.  of  which  the  OJJDP-funded  JJC 
is  a  part,  is  administered  by  the  National 
Institute  of  Justice  (NIJ)  under  a 
competitively  awarded  contract  to 
Aspen  Systems  Corporation. 

'This  program  would  continue  to  be 
implemented  by  the  current  contractor, 
Aspen  Systems  Corporation,  until  the 
new  contract  is  awarded.  NIJ  will  issue 
a  new  competitive  solicitation  in  the 
near  future,  and  a  new  contract  will  be 
awarded  during  FY  1998. 

Insular  Area  Support 

The  purpose  of  this  program  is  to 
provide  support  to  the  U.S.  Virgin 
Islands,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands.  Funds  are 
available  to  address  the  special  needs 
and  problems  of  juvenile  delinquency  in 
these  insular  areas,  as  specified  by 
Section  261(e)  of  the  JJDP  Act  of  1974, 
as  amended,  42  U.S.C.  5665(e). 

Conununity  Assessment  Centers  (CAC's) 

The  Community  Assessment  Center 
(CAC)  program  is  a  multicomponent 
demonstration  initiative  designed  to  test 
the  efficacy  of  the  Community 


Assessment  Center  concept.  CAC's 
provide  a  24-hour  centralized  point  of 
intake  and  assessment  for  juveniles  who 
have  or  are  likely  to  come  into  contact 
with  the  juvenile  justice  system.  The 
main  purpose  of  a  CAC  is  to  facilitate 
earlier  and  more  efficient  prevention 
and  intervention  service  delivery  at  the 
"front  end"  of  the  juvenile  justice 
system.  In  FY  1997,  OJJDP  funded  two 
plaiming  grants  and  two  enhancement 
grants  to  existing  assessment  centers  for 
a  1-year  project  period,  a  CAC 
evaluation  project,  and  a  technical 
assistance  component. 

The  planning  grants  were  awarded  to 
the  Denver  Juvenile  Court  in  Denver. 
Colorado,  and  to  the  Lee  Coimty 
Sheriffs  Office  in  Fort  Myers.  Florida, 
to  support  a  1-year  intensive  planning 
process  for  the  development  and 
implementation  of  a  CAC  in  each 
community.  In  Denver,  community 
leaders  are  assessing  the  feasibility  of  a 
CAC  and  building  on  existing 
infrastructure  developed  with  support 
fit)m  the  Center  for  Substance  Abuse 
Treatment's  Juvenile  Justice  Integrated 
Treatment  Network  program.  In  Fort 
Myers,  community  leaders  are 
completing  an  initial  planning  process 
and  are  planning  to  open  their  CAC  in 
1998.  Planning  in  this  site  will  continue 
after  implementation  and  will  focus  on 
enhancing  the  CAC  in  Fort  Myers  to 
become  more  consistent  with  the  CAC 
concept  and  on  developing  linkages 
with  the  community's  Comprehensive 
Strategy  initiative. 

The  enhancement  component  of  the 
CAC  program  is  designed  to  increase  the 
effectiveness  and  efficiency  of  existing 
assessment  centers  by  supporting 
various  and  specific  program 
enhancements  and  to  provide  support  to 
existing  assessment  centers  in  an  effort 
to  create  consistency  with  OJJDP's  CAC 
concept. 

Also  in  FY  1997,  two  communities 
received  1-year  awfuds  to  help  existing 
assessment  centers  provide  enhanced 
services  and  to  demonstrate  the 
effectiveness  of  the  CAC  concept 
overall.  Jefferson  Center  for  Mental 
Health  in  Jefferson  County,  Colorado, 
and  Himian  Service  Associates,  Inc.,  in 
Orlando,  Florida,  were  competitively 
selected  to  receive  awards  under  the 
CAC  program  on  the  basis  of  their 
demonstrated  commitment  to 
specifically  implement  an  enhancement 
that  makes  the  existing  CAC  more 
consistent  with  the  CAC  concept.  The 
Jefferson  Center  for  Mental  Health  is 
developing  an  improved  "single  point  of 
entry"  and  an  improved  management 
information  system  and  other 
enhancements  consistent  with  the 
OJJDP  CAC  concept.  Human  Services 
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Associates,  Inc.,  is  creating  an  intensive 
integrated  case  management  system  for 
high-risk  youth  referred  to  the  CAC,  an 
enhancement  also  consistent  with  the 
OJJDP  CAC  concept. 

In  FY  1998.  OJJDP  proposes  to 
provide  an  additional  year's  funding  to 
support  the  full  and  continued 
implementation  of  selected  CAC 
enhancements  and  additional  support  to 
the  sites  awarded  planning  grants  in  FY 
1997.  This  funding  would  enable  these 
sites  to  begin  implementing  the  CAC's 
planned  for  with  OJJDP  funding  support 
or  to  enhance  existing  operations. 

The  CAC  initiative  evaluation 
component,  being  conducted  by  the 
National  Council  on  Crime  and 
Delinquency,  and  the  technical 
assistance  component,  being  delivered 
by  the  Florida  Alcohol  and  Drug  Abuse 
Association,  were  funded  in  FY  1997  for 
a  2-year  project  period  and  will  not 
require  additional  funds  in  FY  1998. 

These  programs  would  be 
implemented  by  the  ourent  grantees, 
Jenerson  Center  for  Mental  Health, 
Human  Service  Associates,  Inc.,  Denver 
Juvenile  Court,  and  Lee  County  Sheriff's 
Office.  No  additional  applications 
would  be  solicited  in  FY  1998. 

Training  and  Technical  Assistance 
Coordinatioa  for  SafeFutures  Initiative 

OJJDP  proposes  to  provide  funding  for 
long-term  training  and  technical 
assistance  (TA)  for  the  remaining  3 
years  of  the  SafeFutures  initiative.  The 

Eurpoee  of  this  TA  effort  would  be  to 
uild  local  capacity  for  implementing 
and  sustaining  effective  continuum  of 
care  and  systems  change  approaches  to 
preventing  and  controlling  juvenile 
violence  and  delinquency  in  the  six 
SafeFutures  communities.  Project 
activities  would  include  assessment, 
identification,  and  coordination  of  the 
implementation  of  training  and  TA 
needs  at  each  SafeFutiues  site  and 
administration  of  cross-site  training. 

Public  SaCsty  and  Law  Enforcement 

Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression  Frognun 

This  program  supports  the 
implementation  of  a  comprehensive 
gang  program  model  in  five 
jurisdictions.  The  program  was 
competitively  awarded  with  FY  1994 
func^  under  a  3-year  project  period.  The 
demonstration  sites  implementing  the 
model,  which  was  developed  by  the 
University  of  Chicago  with  OJJDP 
funding  support,  are  Bloomington, 
Illinois:  Mesa,  Arizona:  Riverside, 
Cahfomia;  San  Antonio,  Texas:  and 
Tucson,  Arizona.  Implementation  of  the 


comprehensive  gang  program  model 
requires  the  mobilization  of  the 
community  to  address  gang-related 
violence  by  making  available  and 
coordinating  social  interventions, 
providing  social/academic/vocational 
and  other  opportunities,  and  supporting 
gang  suppression  through  law 
enforcement,  probation,  and  other 
community  control  mechanisms. 

During  the  past  year,  the 
demonstration  sites  began  full-scale 
implementation  of  the  program  model 
and  began  serving  gang-involved  youth 
in  the  targeted  areas.  In  each  site,  a 
multidisciplinary  team  has  been 
established  to  coordinate  the  services 
that  project  youth  receive.  Teams  are 
made  up  of  various  commiuiity 
institution  representatives,  including 
police,  probation,  outreach  or  street 
workers,  court  representatives,  service 
providers,  and  others.  The  services 
provided  through  this  team — or 
recommended  by  them — include  social 
interventions  such  as  outreach,  case 
management,  counseling,  substance 
abuse  treatment,  anger  management,  life 
skills,  cultural  awareness,  controlled 
recreation  aictivities,  access  to 
educational  social,  and  economic 
opportimities  such  as  GED  attainment, 
school  reintegration,  vocational  training, 
and  job  development  and  placement. 
Also  included  in  the  service  mix  is 
accoimtability  or  social  control.  This  is 
provided  through  traditional 
suppression  from  law  enforcement  and 
probation,  and  also  accountability 
through  the  schools,  community-based 
agencies,  parents,  families,  and 
community  members.  The  team  meets 
regularly  to  go  over  progress  with  each 
youth,  so  that  each  team  member  is 
aware  of  prevailing  risks  and  positive 
developments  and  can  use  this 
information  to  be  supportive  of  the 
youth  when  contacted  in  the  field  by 
providing  additional  services, 
modifying  "treatment  plans,"  or 
invoking  accountability  measures 
ranging  from  values  clarification  and 
general  motivational  support  to  arrest 
and  prosecution.  In  addition  to  core 
team  members,  other  agencies  also 
support  the  programs,  such  as  the  faith 
community,  local  Boys  and  Girls  Clubs, 
and  alternative  and  mainstream  schools. 

In  some  sites,  prevention  components 
have  been  established  to  work  hand-in- 
hand  with  the  intervention  and 
suppression  program.  For  example,  in 
one  site  a  mentoring  program  has  been 
established  for  youth  who  are  younger 
siblings  of  gang  members  targeted  in  the 
intervention  components. 

The  demonstration  sites  also 
participated  in  training  and  technical 
assistance  activities,  including  cluster 


conferences  sponsored  by  OJJDP  and 
site-specific  consultations  on  issues 
such  as  information  sharing  and 
outreach  activities. 

In  FY  1998.  OJJDP  proposes  to 
provide  a  fourth  year  of  funding  to  the 
demonstration  sites  to  target  up  to  200 
youth  prone  to  gang  violence  in  each 
site  through  continuing  implementation 
of  the  program  model  and  work  with  the 
independent  evaluator  of  this 
demonstration  program. 

This  project  woidd  be  implemented 
by  the  current  demonstration  sites.  No 
additional  appUcations  would  be 
solicited  in  FY  1998. 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention.  Intervention,  and 
Suppression  Prograin 

The  University  of  Chicagd.  School  of 
Social  Service  Administration,  received 
a  competitive  cooperative  agreement 
award  in  FY  1995.  This  4-year  project 
period  award  supports  the  evaluaticm  of 
OJJDP's  Compreheiisiye  Community- 
Wide  Approach  to  Gang  Prevention, 
Intervention,  and  Suppression  Program. 
The  evaluation  grantee  assisted  the  five 
program  sites  (Bloomington,  IlUnois; 
Mesa,  Arizona;  Riverside,  CaUfomia; 
San  Antonio,  Texas:  and  Tucson, 
Arizona)  in  establishing  realistic  and 
measurable  objectives,  documenting 
program  implementation,  and 
measuring  the  impact  of  a  variety  of 
gang  program  strategies.  It  has  also 
provided  interim  feedback  to  the 
program  implementors. 

In  FY  1997,  following  two  years  of 
program  development  and  evaluation 
design,  the  grantee  trained  the  local  site 
interviewers:  gathered  and  tracked  data 
from  police,  prosecutor,  probation, 
school,  and  social  service  agencies; 
collected  individual  gang  member 
interviews  from  both  the  program  and 
comparison  areas;  provided  onsite 
technical  assistance  to  the  local  sites: 
consulted  with  local  evaluators  on 
.development  and  implementation  of 
local  site  parent/community  resident 
siuveys;  and  coordinated  ongoing  efforts 
with  local  researchers. 

In  FY  1998,  the  grantee  will  continue 
to  gather  and  analyze  data  required  to 
evaluate  the  program;  monitor  and 
oversee  the  quality  control  of  data; 
provide  assistance  for  completion  of 
interviews:  and  provide  ongoing 
feedback  to  project  sites. 

This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Chicago.  School  of  Social  Service 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
1998. 


Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention  Component 
(Boys  and  Girls  Clubs) 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youth  from  entering  gangs,  intervene 
with  gang  members  in  the  early  stages 
of  gang  involvement,  and  divert  youth 
from  gang  activities  into  more 
constructive  programs.  In  FY  1997,  Boys 
and  Girls  Clubs  of  America  provided 
training  and  technical  assistance  to  30 
existing  gang  prevention  and  4 
intervention  sites  and  expanded  the 
gang  prevention  and  intervention 
program  to  23  additional  Boys  and  Girls 
Clubs,  including  to  some  of  those  in  the 
OJJDP  SafeFutures  sites.  A  national 
evaluation  of  this  program,  through 
Public/Private  Ventures,  was  also 
started  in  FY  1997  under  this  award. 

In  FY  1998,  Boys  and  Girls  Clubs  of 
America  would  provide  training  and 
technical  assistance  to  20  new  gang 
prevention  sites,  3  new  intervention 
sites,  and  6  SafeFutiues  sites. 

Hiis  program  would  be  implemented 
by  the  ciurent  grantee,  the  Boys  and 
Girls  Clubs  of  Ammica.  No  additional 
applications  would  be  solicited  in  FY 
1998. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems  in 
large  inner  cities,  smaller  cities, 
suburbs,  and  even  rural  areas  over  the 
past  two  decades  led  to  the 
development  by  OJJDP  of  a 
comprehensive,  coordinated  response  to 
America's  gang  problem.  This  response 
involved  five  program  com()onents,  one 
of  which  was  the  implementation  and 
operation  of  the  National  Youth  Gang 
Center  (NYC).  The  NYGC  was 
competitively  awarded  in  FY  1995  for  a 
3-year  project  period.  The  NYGC  was 
created  to  expand  and  maintain  the 
body  of  critical  knowledge  about  youth 
gangs  and  effective  responses  to  them. 

In  FY  1997,  NYGC  continued  to  assist 
state  and  local  jurisdictions  to  collect, 
analyze  and  exchange  information  on 
gang-related  demographics,  legislation, 
literature,  research  and  promising 
program  strategies.  It  also  supported  the 
woric  of  the  National  Gang  Consortium, 
a  group  of  federal  agencies,  gang 
program  repiesentatives  and 
researchers.  A  major  activity  was  a 
-survey  of  all  federal  agencies  and  the 
presentation  of  data  on  their  programs, 
planning  cycles  and  other  resources.  It 
continued  to  promote  the  collection  and 
analysis  of  gang  related  data  and 
published  the  results  of  its  first  National 
Youth  Gang  Survey  of  2,000  law 
enforcement  agencies. 

OJJDP  proposes  to  extend  the  project 
an  additional  year  and  provide  FY  1996 


funds  to  NYGC  to  conduct  more  indepth 
.analyses  of  the  first  and  second  National 
Youth  Gang  Survey  results  that  track 
changes  in  the  nature  and  scope  of  the 
youth  gang  problem.  NYGC,  through  its 
Focus  Group  on  Data  Collection  and 
Analysis,  will  also  continue  its  efibrts  to 
foster  integration  of  gang-related  items 
into  other  relevant  surveys  and  national 
data  collection  efforts. 

Fiscal  year  1998  funds  would  support 
an  additional  year  of  funding  to  the 
current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence  Program 

COSMOS  Corporation  received  a 
competitive  award  in  FY  1997.  This  3- 
year  project  period  award  supports 
OJJDP's  Evaluation  of  the  Partnerships 
To  Reduce  Juvenile  Gun  Violence 
Program.  The  program  will  document 
and  evaluate  the  process  of  community 
mobilization,  planning,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  gim  violence  involving 
juveniles  in  four  sites.  The  sites  are 
Baton  Rouge,  Louisiana;  Oakland, 
CaUfomia;  Shreve(>ort,  Louisiana:  and 
Syracuse,  New  York. 

In  FY  1997,  the  grantee  conducted 
onsite  technical  assistance  workshops 
with  partner  organizations  and  assisted 
the  sites  in  planning  and  developing 
local  Partnerships  To  Reduce  Juvenile 
Gun  Violence. 

In  FY  1998,  the  grantee  will  develop 
data  collection  protocols,  conduct  a 
process  evaluation,  and  continue  to 
provide  onsite  technical  assistance  to 
the  sites.  In  addition  to  the  four  sites 
listed  above,  the  grantee  will  also 
identify  additional  promising/effective 
programs  underway  in  commimities 
across  the  country  and  evaluate  a  select 
number  of  these  programs.  With  an 
expanded  base  of  youth  gim  violence 
programs,  there  is  greater  opportimity  to 
identify  sites  that  are  employing  similar 
strategies  with  different  targeted 
populations. 

This  evaluation  will  be  implemented 
by  the  current  grants,  COSMOS 
Corporation.  No  additional  appUcations 
wiU  be  soUcited  in  FY  1998. 

The  ChicagQ  Project  for  Violence 
Prevention 

The  Chicago  Project  for  Violence 
Prevention's  primary  goal  is  the 
development  of  a  citywide,  accelerated, 
long-term  effort  to  reduce  violence  in 
Chicago.  In  addition,  the  Chicago 
Project  serves  to  demonstrate  a 
comprehensive,  citjrwide  violence 


prevention  model.  Overall  project 
objectives  include  reductions  in 
homicide,  physical  injury,  disability 
and  emotional  harm  from  assault, 
domestic  abuse,  sexual  abuse  and  rape, 
and  child  abuse  and  neglect. 

The  Chicago  Project  is  a  partnership 
among  the  Chicago  Department  of 
PubUc  Health,  the  Illinois  Council  for 
the  Prevention  of  Violence,  the 
University  of  Illinois,  and  Chicago 
communities.  The  project  began  in 
January  1995  with  joint  funding  from 
OJJDP  and  the  Centers  for  Disease 
Control  and  prevention  {CDC),  National 
Center  for  Injury  Prevention  and  Control 
(NQPC),  the  Bureau  of  Justice 
Assistance,  and  the  Dei>artment  of 
Housing  and  Urban  Development.  The 
project  currenUy  provides  technical 
assistance  to  a  variety  of  community- 
based  and  citywide  organizations 
involved  in  violence  prevention 
planning.  The  majority  of  the  technical 
assistance  supports  commimity  level 
efforts  and  agencies  working  to  directly 
support  the  commimity  plan. 

m  FY  1996.  technical  assistance  was 
provided  to  the  central  planning  group 
for  the  Austin  community-based 
coaUtion,  leadership  and  staff  of  the 
Westside  Health  Authority  in  the  Austin 
community,  and  to  other  selected 
groups  involved  in  the  Austin  plan  for 
the  development  of  their  components 
(e.g.,  to  Northwest  Austin  Coimcil  for 
the  development  of  the  afterschool  and 
drug  treetment  components  of  the 
Austin  plan).  These  groups  are  membms 
of  the  violence  consortium  in  Austin. 

In  FY  1997,  the  Chicago  Project 
further  refined  the  violence  prevention 
strategy  developed  in  the  Austin 
commimity,  began  implementation  of 
the  strategy,  and  continued  to  provide 
technical  assistance  to  the  Logan  Square 
and  Grand  Boulevard  communities  as 
they  developed  their  violence 
prevention  strategies. 

In  FY  1998,  OjJDP  proposes  to 
continue  funding  the  project,  which 
would  complete  the  strategic  planning 
process  with  Logan  Square  and  Grand 
Boulevard  and  continue  to  work  with 
Austin  in  implementing  its  strategy. 

The  Chicago  Project  for  Violence 
Prevention  would  be  implemented  by 
the  current  grantee,  the  University  of 
UUnois,  School  of  Public  Health.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Safe  Start— Child  Development- 
Community-Oriented  Policing  (CD-CP) 

The  Child  Development-Conmiunity- 
Oriented  Policing  (CD-CP)  program,  an 
innovative  partnership  between  the 
New  Haven  Department  of  Policie 
Servjces  and  the  Child  Study  Center  at 
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the  Yale  University  School  of  Medicine, 
addresses  the  psychological  burdens  on 
children,  families,  and  the  broader 
community  of  increasing  levels  of 
community  violence.  In  FY  1993.  OIJDP 
provided  support  to  document  Yale — 
New  Haven's  child-centered, 
conmiunity-oriented  policing  model. 
The  program  model  consists  of 
interrelated  training  and  consuhation, 
including  a  child  development 
fellowship  for  police  supervisors:  police 
fellowship  for  clinicians:  seminars  on 
child  develot>ment,  human  functioning, 
and  policing  strategies:  a  15-hour 
training  course  in  child  development  for 
all  new  police  officers:  weekly 
collaborative  meetings  and  case 
conferences  that  support  institutional 
changes  in  police  practices:  and 
establishment  of  protocols  for  referral 
and  consultation  to  ensure  that  children 
receive  the  services  they  need. 

In  FY  1994.  the  Bureau  of  Justice 
Assistance,  using  community  policing 
funds,  )oined  with  OJIDP  to  support  the 
first  year  of  a  3-year  training  and 
technical  assistance  grant  to  replicate 
the  CD-CP  program  nationwide.  In  each 
of  FY's  1995, 1996.  and  1997.  OJJDP 
provided  grants  of  $300,000  to  the  Yale 
Child  Study  Center  to  replicate  the 
model  through  training  of  law 
enforcement  and  mental  health 
providers  in  Buffalo.  New  York: 
Charlotte,  North  Carolina:  Nashville, 
Tennessee:  and  Portland.  Oregon. 

The  CD-CP  program  has  provided  a 
wide  range  of  coordinated  police  and 
clinical  responses  in  the  four  repUcation 
sites,  including  round-the-clock 
availability  of  consultation  with  a 
clinical  profisssional  and  a  police 
supervisor  to  patrol  officers  who  assist 
children  exposed  to  violence:  weekly 
case  conferences  with  police  officers, 
educators,  and  child  study  center  staff: 
open  police  stations  located  in 
neighoorfaoods  and  accessible  to 
residents  for  police  and  related  services; 
community  liaison  and  coordination  of 
community  response:  crisis  response: 
clinical  referral;  interagency 
.  collaboration:  home-based  followup: 
and  officer  support  and  neighborhood 
foot  patrols.  In  the  CD-CP  program's  last 
4  years  of  operation  in  the  New  Haven 
site,  more  than  450  children  have  been 
referred  to  the  consultation  service  by 
officers  in  the  field.  It  is  anticipated  ihai 
these  results  can  be  obtained  in  the 
replication  sites. 

In  FY  1997,  through  a  partnership 
between  OJJDP,  Violence  Against 
Women  Grants  Office,  and  Office  for 
Victims  of  Crime  (OVC).  $700,000 
($300,000  from  OJJDP.  $300,000  frt>m 
the  Violence  Against  Women  Grants 
Office,  and  $100,000  from  OVC)  was 


allocated  to  CD-CP  to  expand  the 
program  under  a  new  Safe  Start 
Initiative  designed  to  support  the 
following  activities: 

•  Development  of  a  training  and 
technical  assistance  center  in  New 
Haven  consisting  of  a  team  of  expert 

[>ractitioners  who  provide  training  for 
aw  enforcement,  prosecutors,  mental 
health  professionals,  school  personnel, 
and  probation  and  parole  officers  to 
better  respond  to  the  needs  of  children 
exposed  to  community  violence 
including  but  not  limited  to  family 
violence,  gang  violence,  and  abuse  or 
neglect. 

•  Plan  for  expansion  of  program  sites 
from  the  original  four.  Future  sites,  the 
total  number  of  which  are  yet  to  be 
determined,  will  be  selected 
competitively  based  upon  each  site's 
capacity  to  establish  a  core  police/ 
mental  health  provider  team  concerned 
with  child  victimization. 

•  Further  research,  data  collection, 
analysis,  and  evaluation  of  CD-CP  in 
the  program  sites. 

•  The  development  of  a  casebook  for 
practitioners,  which  will  detail 
intervention  strategies  and  various 
aspects  of  the  CD-CP  collaborative 
process. 

In  order  to  continue  this  work  in  FY 
1998,  this  project  will  be  continued  by 
the  current  grantee,  the  Yale  University 
School  of  Medicine,  in  collaboration 
with  the  New  Haven  Department  of 
Police  Services.  No  additional 
applications  will  be  solicited  in  FY 
1998.     , 

Law  Enforcement  Training  and 
Technical  Assistance  Program 

Juvenile  crime  and  victimization 
present  major  challenges  to  law 
enforcement  and  other  practitioners 
who  are  responsible  for  prevention, 
intervention,  and  enforcement  efforts. 
Violent  crime  committed  by  juveniles, 
juvenile  involvement  in  gangs  and 
drugs,  and  decreasing  fiscal  resources 
are  a  few  of  the  challenges  facing 
juvenile  justice  practitioners  today. 

OJJDP  is  committed  to  helping 
Federal,  State,  local,  and  tribal  agencies, 
organizations,  and  individuals  face 
these  challenges  through  a 
comprehensive  program  of  training  and 
technical  assistance  that  is  designed  to 
enhance  the  juvenile  justice  system's 
ability  to  respond  to  juvenile  crime  and 
delinquency.  This  assistance  targets 
many  audiences,  including  law 
enforcement  representatives,  social 
service  workers,  school  staff  and 
administrators,  prosecutors,  judges, 
corrections  and  probation  personnel, 
and  key  community  and  agency  leaders. 


In  FY  1997,  a  3-year  contract  period 
was  awarded  to  John  Jay  College  of 
Criminal  Justice  Oohn  Jay)  for  the  Law 
Enforcement  Training  and  Technical 
Assistance  program.  Since  the  program's 
inception  in  March  1997.  John  Jay  has 
trained  approximately  700  State,  local, 
and  tribal  workshop  participants  and 
provided  requested  onsite  technical 
assistance  to  16  communities. 

Fiscal  year  1998  funds  will  support 
the  continuation  of  seven  regional 
training  workshops:  the  Chief  Executive 
Officer  Youth  Violence  Forum: 
Managing  Juvenile  Operations  (MJO); 
Gang,  Gun,  and  Drug  Policy:  School 
Administrators  for  Effactive  Operations 
Leading  to  Improved  Qiildren  and 
Youth  Services  (SAFE  Policy):  Youth 
Oriented-Community  Policing;  Tribal 
Justice  Training  and  Technical 
Assistance:  and  the  Serious  Habitual 
Offender  Comprehensive  Action 
Program  (SHOCAP).  A  minimum  of  10 
of  these  regional  trainings  are  planned 
in  FY  1998,  with  onsite  technical 
assistance  provided,  upon  request. 
Participants  in  the  workshops  will  have 
access  to  followup  technical  assistance 
that  will  enable  them  to  devise, 
implement,  modify,  and  evaluate 
commiuiity  partnerships  and  programs 
in  their  localities.  Online,  computer- 
assisted  training  will  also  be  available 
on  OJJDP's  Web  page,  along  with 
workshop  information. 

This  project  will  be  implemented  by 
the  ctirrent  contractor,  Jonn  Jay  College 
of  Criminal  Justice.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Partnerships  To  Reduce  Juvenile  Gun 
Violence 

OJJDP  will  award  continuation  grants 
of  up  to  $200,000  to  each  of  four 
competitively  selected  commimities  that 
initially  received  funds  in  FY  1997  to 
help  them  increase  the  effectiveness  of 
existing  youth  gun  violence  reduction 
strategies  by  eiihancing  and 
coordinating  prevention,  intervention, 
and  suppression  strategies  and 
strengthening  linkages  between 
community  residents,  law  enforcement, 
and  the  juvenile  justice  system.  Baton 
Rouge,  Louisiana:  Oakland,  CaliforAia; 
Shreveport,  Louisiana;  and  Syracuse, 
New  York,  were  competitively  selected 
to  receive  3-year  awards. 

The  goals  of  this  initiative  are  to 
reduce  juveniles'  illegal  access  to  guns 
and  address  the  reasons  they  carry  and 
use  guns  in  violence  exchanges.  Each  of 
the  sites  is  required  to  address  five 
objectives:  (1)  Reduce  illegal  gun 
availability  to  juveniles:  (2)  reduce  the 
incidence  of  juveniles'  illegally  carrying 
gims:  (3)  reduce  juvenile  gim-related 
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crimes:  (4)  increase  youth  awareness  of 
the  personal  and  legal  consequences  of 
gun  violence;  and  (5)  increase 
participation  of  community  residents 
and  organizations  in  public  safety 
efforts. 

To  accomplish  the  goals  and 
objectives,  each  site  will  complete  the 
development  of  a  comprehensive  plan 
and  incorporate  the  following  seven 
strategies  in  the  target  area: 

(1)  Positive  opportunity  strategies  for 
young  people,  such  as  mentoring,  job 
readiness,  and  afterschool  programs. 

(2)  An  educational  strategy  in  which 
students  learn  how  to  resolve  conflicts 
without  violence,  resist  peer  pressure  to 
possess  or  carry  guns,  and  distinguish 
between  real  violence  and  television 
violence. 

(3)  A  public  information  strategy  that 
uses  radio,  local  television,  and  print 

.  outlets  to  broadly  commimicate  to 
young  people  the  dangers  and 
consequences  of  gun  violence  and 
present  information  on  positive  youth 
activities  taking  place  in  the 
community. 

(4)  A  law  enforcement/community 
communication  strategy  that  expands 
neighborhood  communication: 
community  policing,  such  as  a  program 
that  notifies  neighborhood  residents 
when  particular  incidents  or  concerns 
have  been  addressed:  and  community 
supervision  to  educate  at-risk  and  court- 
involved  juveniles  on  the  legal 
consequences  of  their  involvement  in 
gun  violence. 

(5)  A  grassroots  community 
involvement  and  mobilization  strategy 
that  engages  neighborhood  residents, 
including  youth,  in  improving  the 
commimity. 

(6)  A  suppression  strategy  that 
reduces  juvenile  access  to  illegal  guns 
and  illegal  gun  trafficking  in 
communities  by  developing  special  gun 
units,  using  community  allies  to  report 
illegal  gun  trade,  targeting  gang 
members  and  illegal  gun  possession 
cases  for  prosecution,  and  increasing 
sanctions. 

(7)  A  juvenile  justice  system  strategy 
that  applies  appropriate  treatment 
interventions  to  respond  to  the  needs  of 
juvenile  offisnders  who  enter  the  system 
on  gun-related  charges.  Interventions 
may  include  specialized  gun  courts, 
family  counseling,  victim  impact 
awareness  classes,  drug  treatment, 
probation,  or  intensive  community 
supervision,  including  aftercare.  The 
approach  should  focus  on  addressing 
the  reasons  juveniles  had  access  to, 
carried,  and  used  guns  illegally. 

A  national  evaluation  is  being 
conducted  by  COSMOS  Corporation  to 
document  and  understand  the  process 


of  community  mobilization,  planning, 
and  collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  juvenile  gun  violence. 

The  Partnerships  'To  Reduce  Juvenile 
Gun  Violence  program  will  be  carried 
out  by  the  four  current  grantees.  No 
additional  applications  will  be  solicited 
in  FY  1998. 

Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
Technical  Assistance  and  Training 

Since  1995,  OJJDP  has  provided 
funding  to  five  communities  to 
implement  and  test  a  comprehensive 
program  model  for  gang  prevention, 
intervention  and  suppression,  known  as 
the  Spergel  model,  hi  1997,  the  sites 
were  awarded  continuation  funding  for 
the  third  year  of  a  3-year  project  period 
grant  to  continue  program 
implementation.  OJJDP  is  proposing  to 
provide  a  foiulh  year  of  funding  for  this 
program. 

To  support  the  ongoing 
implementation  and  a  potential  fourth 
year  of  operations  (being  proposed 
elsewhere  in  this  Program  Plan),  OJJDP 
proposes  to  provide  fiinding  to  the 
University  of  Chicago  for  enhanced 
technical  assistance  and  training 
services.  This  award  would  be  made  to 
the  University's  Gang  Research, 
Evaluation  and  Technical  Assistance 
(GRETA)  program,  through  the  School 
of  Social  Service  Administration. 
Technical  assistance  and  training  to  be 
provided  through  this  award  may 
include  technical  assistance  and 
training  to  law  enforcement,  probation, 
and  parole  on  their  role  in  the  model; 
technical  assistance  to  conununity  and 
grassroots  organizations  on  their  role  in 
the  model;  and  technical  assistance  on 
team  development,  information  sharing, 
information  systems,  and  data  collection 
and  on  issues  of  sustainability  and 
organizational  and  systems  change  to 
better  deal  with  the  commimity 's  youth 
gang  problem.  Other  training  and 
technical  assistance  services  to  be 
provided  may  include  the  development 
of  relevant  materials  for  onsite  use,  such 
as  a  manual  on  the  model  being 
implemented  (in  response  to  the 
national  evaluation  advisory  board's 
recommendations),  a  manual  on  youth 
outreach  and  a  "lessons  learned" 
publication  or  other  materials,  including 
audiovisual  and  electronic  media. 
Training  and  technical  assistance 
services  provided  under  this  project 
would  be  limited  to  OJJDP's 
comprehensive  gang  demonstration  sites 
in  Mesa  and  Tucson,  Arizona:  Riverside. 
California;  Bloomington.  Illinois:  and 
San  Antonio,  Texas.  . 


This  project  would  be  implemented 
by  the  current  grantee,  the  University  of 
Chicago.  No  additional  applications 
would  be  solicited  in  FY  1998. 

Rural  Youth  Gang  Problems — Adapting 
OJJDP's  Comprehensive  Approach 

la  1996,  OJJDP's  National  Youth  Gang 
Center  completed  its  first  annual 
nationwide  survey  of  law  enforcement 
agencies  regarding  gang  problems 
experienced  in  their  jiuisdictions.  This 
survey  represents  the  largest  number  of 
small  law  enforcement  agencies  in  rural 
counties  ever  surveyed.  Among  the 
findings  of  this  survey  is  that  half  of  the 
2,007  gang  survey  respondents  reporting 
youth  gang  problems  in  1995  serve 
populations  under  25,000,  confirming 
that  youth  gangs  are  not  just  a  problem 
for  large  cities  and  metropolitan 
counties.  Youth  gangs  are  emerging  in 
new  localities,  especially  smaller  and 
rural  communities.  Many  of  the 
agencies  in  smaller  and  rural 
communities  had  no  personnel  assigned 
to  deal  with  youth  gangs  or  gang  units. 

OJJDP's  Comprehensive  Approach  to 
Gang  Prevention,  Intervention,  and 
Suppression  (Spergel  Model)  is 
currently  being  implemented  and  tested 
in  multiple  jiuisdictions.  The 
commimities  implementing  the  model 
are  mainly  suburban  and  urban  in 
nature,  with  areas  of  dense  population 
within  the  community. 

In  light  of  the  nuvl  gang  problems 
exposed  by  the  nationwide  gang  survey, 
OHDP  is  considering  funding  a  new 
initiative  to  assist  rural  conununities  in 
implementing  the  fully  adaptable 
Comprehensive  Approach  in  a  way  that 
is  appropriate  to  rural  community 
needs,  through  a  comprehensive  and 
systematic  problem  assessment  and 
program  design  process.  UpKin 
completion  of  the  problem  assessment 
using  law  enforcement-based  gang 
incident,  census,  and  other  data, 
communities  would  engage  in  a  process 
of  adapting  and  applying  the 
Comprehensive  Approach  in  a  way  that 
responds  to  the  gang  problems 
identified. 

OJJDP  is  considering  awarding  funds 
to  rural  communities  to  implement  a 
rural  youth  gang  program  and  also 
awarding  funds  for  related  evaluation 
and  teclmical  assistance  services. 

Delinqnency  Prevention  and 
Intervention 

Youth-Centered  Conflict  Resolution 

In  FY  1995,  OJJDP  funded  the  Illinois 
Institute  for  Dispute  Resolution  (IIDR)  to 
implement  the  Youth-Centered  Conflict 
Resolution  (YCCR)  program  under  a 
competitively  awarded  3-year 
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cooperative  agreement.  The  purpose  of 
this  program,  which  began  in  October 
1995,  is  to  integrate  conflict  resolution 
education  (CRE)  programming  into  all 
levels  of  education  in  the  Nation's 
schools,  juvenile  facilities,  and  youth- 
serving  organizations. 

During  the  first  2  years.  IIDR  provided 
training  and  technical  assistance 
through  a  number  of  mechanisms.  In 
year  one,  activities  included 
participation  in  the  development  of  a 
satellite  teleconference  on  CRE,  a 
presentation  on  the  YCXIR  program  at 
the  National  Institute  for  dispute 
Resolution  annual  conference,  and  three 
regional  training  conferences  for  teams 
from  schools,  communities,  and 
iuvenile  facilities.  HDR  also  completed 
the  project's  first  major  resource 
document.  Conflict  Resolution 
Education:  A  Guide  to  Implementing 
Programs  in  Schools,  Youth-Serving 
Organizations,  and  Community  and 
Iuvenile  Justice  Settings.  Second-year 
activities  included  folTowup  training 
and  intensive  technical  assistance 
including  onsite  work  with  the 
Washington,  DC,  school  system.  In  the 
second  project  year,  with  additional 
funding  from  the  National  Endowment 
for  the  Arts.  IIDR  developed  a  pilot 
curriculum  and  conducted  a  series  of  10  - 
training  sessions  to  assist  arts  program 
staff  and  administrators  in  infusing 
ccmflict  resolution  skills  and  principles 
into  art  programs  for  at-risk  youth. 

Activities  planned  for  FY  1998 
include  three  national  training 
conferences,  onsite  technical  assistance 
to  SafaFutures,  Weed  and  Seed,  and 
other  sites,  increased  foUowup  support, 
and  a  survey  of  gang  intervention 
programs  to  identify  those  that  use 
conflict  resolution  techniques  as  part  of 
their  efforts. 

Also,  IIDR  will  expand  the  level  of 
support  that  project  staff  provide  to 
schools,  communities,  and  youth- 
serving  organizations,  including  training 
provided  in  partnership  with  national 
organizations  such  as  Boys  and  Girls 
Clubs  of  America  and  the  National 
Juvenile  Detention  Association.  Efforts 
will  also  be  undertaken  to  facilitate 
peer-to-peer  mentoring  among  youth 
education  and  youth-serving 
organizations.  Special  emphasis  will  be 
placed  on  disseminating  information 
about  effective  conflict  resolution 
programs  and  implementation  issues 
through  print  and  electronic  media. 
Project  staff  will  also  work  with  staff  in 
State  departments  of  education  and 
ofBcas  of  State  Attorneys  General  to 
promote  replication  of  local  conflict 
resolution  programs  and  to  partner  with 
State  agencies  to  establish  "training  of 
trainers"  institutes  or  programs  to  build 


local  capacity  to  Implement  successful 
CRE  programs  for  youth. 

OflDP  is  exploring  the  possibility  of  a 
partnership  with  the  U.S.  Department  of 
Education  to  expand  this  project.  The 
project  will  be  implemented  by  the 
current  grantee,  IIDR.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Communities  In  Schools — Federal 
Interagency  Partnership 

This  program  is  a  continuation  of  a 
national  school  dropout  prevention 
model  developed  and  implemented  by 
Communities  In  Schools  (OS),  Inc.  CIS, 
Inc..  provides  training  and  technical 
assistance  to  QS  programs  in  States  and 
local  communities,  enabling  them  to 
adapt  and  implement  the  QS  model. 
The  model  brings  social,  employment, 
mental  health,  d^g  prevention, 
entrepreneurship.  and  other  resources  to 
high-risk  youth  and  their  families  in  the 
school  setting.  Where  QS  State 
organizations  are  established,  they 
ass\ime  primary  responsibility  for  local 
program  replication  during  the  Federal 
Interagency  Partnership. 

The  Federal  Interagency  Partnership 
program  is  based  on  the  following 
strategies:  (1)  To  enhance  CIS,  Inc., 
training  and  technical  assistance 
capabilities;  (2)  to  enhance  the 
organization's  capability  to  introduce 
selected  initiatives  to  QS  youth  at  the 
local  level;  (3)  to  enhance  the  QS,  Inc.. 
informaticKi  dissemination  network 
capability;  and  (4)  to  enhance  the  QS, 
Inc..  capability  to  network  with  Federal 
agencies  on  behalf  of  State  and  local  QS 
programs. 

In  FY  1997.  the  QS— Federal 
Interagency  Partnership:  (1)  Performed 
extensive  research  and  compilation  of 
conference  materials  and  other 
resources  outlining  trends  and  activities 
related  to  family  strengthening  and 
parent  participation  initiatives;  (2) 
produced  a  quarterly  issue  of  Facts  You 
Can  Use;  (3)  formed  a  committee 
responsible  for  developing  a  description 
of  the  Family  Service  Center  site 
strategy;  (4)  formulated  a  plan  for 
providing  training  and  technical 
assistance  to  SafeFutures  sites;  (5) 
advanced  activities  under  the  Youth 
Entrepreneurship  Program  by 
implementing  the  second  phase  of  the 
minigrant  process  and  by  providing 
technical  assistance:  (6)  developed  a 
violence  prevention  resource  directory 
and  offered  training  on  violence 

firevention;  (7)  provided  program-level 
iaison  and  coordination  to  facilitate 
access  by  State  and  local  QS 
organizations  to  Federal  agency 
products;  and  (8)  added  new  featiues  to 
the  QS  web  site  to  increase  local  and 


State  program  access  to  Federal 
resources. 

OJJDP  proposes  to  continue  funding 
this  project  in  FY  1998  for  activities 
including:  (1)  Provide  continuing 
training  and  technical  assistance  on 
family  strengthening  and  parent 
participation  initiatives  for  the  primary 
benefit  of  QS  State  and  local  programs; 

(2)  develop  a  report  on  known  family 
strengthening  activities  occiirring 
within  the  QS  network  of  local 
programs,  highlighting  best  practices; 

(3)  make  available  to  tbe  QS  network 
resources  and  materials  developed  by 
other  organizations  that  deal  with 
family-focused  issues;  (4)  offer 
multitrack  trainings  to  SafeFutures  sites 
and,  as  appropriate,  provide  technical 
assistance  on  the  QS  process;  and  (5) 
produce  and  distribute  the  QS  Facts 
You  Can  Use  technical  bulletin 
quarterly. 

The  program  would  be  implemented 
by  the  current  grantee,  Communities  In 
Schools.  Inc.  No  additional  applications 
would  be  solicited  in  FY  1998. 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC) 

OJJDP  proposes  to  award  continuation 
funding  to  the  Congress  of  National 
Black  Qiurches  (CNBC)  for  its  national 
public  awareness  and  mobilization 
strategy  to  address  the  problems  of 
juvenile  drug  abuse,  violence,  and  hate 
crime  in  targeted  communities.  The  goal 
of  the  CNBC  national  strategy  is  to 
summon,  focus,  and  coordinate  the 
leadership  of  the  black  religious 
coqununity,  in  cooperation  with  the 
Department  of  Justice  and  other  Federal 
agencies  and  organizations,  to  mobilize 
groups  of  conununity  residents  to 
combat  juvenile  drug  abuse  and  drug- 
related  violence. 

The  CNBC  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC)  is  a 
partner  in  the  Education  Development 
Center's  (EDC)  Juvenile  Hate  Crime 
Initiative.  NADVC  has  used  EDC's  hate 
crime  curriculum  to  focus  on  prevention 
through  the  networks  and  resources  in 
the  faith  community  to  address  the 
impact  and  roles  of  juveniles  and  youth 
in  engaging  in  and  preventing  hate 
crimes.  Two  regional  conferences  were 
held  during  the  past  year  in  Columbus. 
South  CaroUna,  and  Memphis. 
Tennessee.  Approximately  80 
participants,  representing  more  than  20 
burned  churches  from  black  and  white 
congregations,  attended. 

In  FY  1997.  the  program  expanded 
through  NADVC's  Regional  Hate  Crime 
Prevention  Initiative,  the  Campaign's 
model  for  anti-drug/violence  strategies, 
and  NADVC's  faith  community  netwoik. 
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NADVC  has  assisted  in  the  development 
of  programs  in  87  sites,  whose  activities 
vary  depending  on  their  stage  of 
development.  The  smallest  of  these 
alliances  consists  of  6  congregations  and 
the  largest  has  134.  The  NADVC 
program  involves  approximately  2,220 
clergy  and  affects  1.5  million  youth  and 
.the  adults  who  influence  their  lives. 
NADVC  also  provides  technical  support 
to  four  statevkride  religious  coalitions. 

NADVC's  technical  assistance, 
consultations,  and  training  have  helped 
sites  to  leverage  more  than  $15  million 
in  funds  from  corporations,  foimdations, 
and  Federal.  State,  and  local 
government.  CNBC  receives  frequent 
requests  for  its  NADVC  model  for  the 
development  Of  prevention  programs  in 
the  faith  community.  The  model  is 
easily  tailored  to  the  local  community's 
assessment  of  its  drug,  delinquency, 
violence,  and  hate  crime  problems. 

NADVC  has  contributed  to  many 
agency  ccmferences.  wcnrkshops.  and 
advisory  committees.on  the  issues  of 
violence,  substance  abuse  prevention, 
policing,  and  high-risk  youth  services. 
The  Campaign  has  also  produced  a 
National  Training  and  Site  Development 
Guide  and  a  video  to  assist  sites  in 
implementing  the  NADVC  model. 

NADVC  would  continue  to  expand  to 
new  sites  in  FY  1998.  seek  new 
partnerships,  and  enhance  efforts  to 
address  hate  crime  and  family  violence 
intervention  issues. 

The  program  would  be  implemented 
by  the  current  grantee,  the  Congress  of 
National  Black  Churches.  No  additional 
applications  would  be  solicited  in  FY 
1998. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

The  Risk  Reduction  Via  Promotion  of 
Youth  Development  program,  also 
known  as  Early  Alliance,  is  a  large-scale 
prevention  study  involving  himdreds  of 
children  and  several  elementary  schools 
located  in  lower  socioeconomic 
neighborhoods  of  Columbia,  South 
Carolina.  This  program  is  funded 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
(NIMH).  NIMH's  grantee  is  the 
University  of  South  Carolina.  The 
Centers  for  Disease  Control  and 
Prevention  and  the  National  Institute  on 
Drug  Abuse  have  also  provided  funding 
for  the  program. 

This  large-scale  project  is  designed  to 
promote  coping-competence  and  reduce 
risk  for  conduct  problems,  aggression, 
substance  use,  delinquency  and 
violence,  and  school  failure  beginning 
in  early  elementary  school.  The  project 
also  seeks  to  alter  home  and  school 
climates  to  reduce  risk  for  adverse 


outcomes  and  to  promote  positive  youth 
development.  Interventions  include  a 
classroom  program,  a  schoolwide 
conflict  management  program,  peer 
social  skills  training,  and  home-based 
family  programming.  The  sample 
includes  African  American  and 
Caucasian  children  attending  schools 
located  in  lower  income  nei^boihoods. 
There  is  a  sample  of  high-ri^  childrrai 
(showing  early  aggressive  behavior  at 
school  entry),  and  a  second  sample 
consisting  of  lower  risk  children 
(residing  in  socioeconpmically 
disadvantaged  neighborhoods).  The 
interventions  begin  in  first  grade,  and 
children  are  being  followed 
longitudinally  throughout  the  5  years  of 
the  project. 

Funded  initially  in  FY  1997  through 
a  fund  transfer  to  NIMH  under  an 
interagency  agreement,  support  will  be 
continued  for  an  additional  4  years.  No 
additional  applicaticms  will  be  solicited 
in  FY  1998. 

Training  and  Technical  Assistance  for 
Family  Strengthening  Programs 

Prevention,  early  intervention,  and 
effective  crisis  intervention  are  critical 
elements  in  a  community's  family 
support  system.  In  many  commimities. 
one  or  more  of  these  elements  may  be 
missing  or  programs  may  not  be 
coordinated.  In  addition,  technical 
assistance  and  training  are  often  not 
available  to  community  organizations 
and  agencies  providing  femily 
strengthening  services.  In  response  to 
these  needs,  OJJDP  awarded  a  3-year 
competitive  cooperative  agreement  in 
FY  1995  to  the  University  of  Utah's 
Department  of  Health  Education  (DHE) 
to  provide  training  and  technical 
assistance  to  conununities  interested  in 
establishing  or  enhancing  a  continuum 
of  family  strengthening  efforts.. 

In  the  first  program  year,  the  grantee 
completed  initial  drafts  of  a  literature 
review  and  summaries  of  exemplary 
programs;  conducted  a  national  search 
for.  rated,  and  selected  family 
strengthening  models;  plaimed  2 
regional  training  conferences  to 
showcase  the  selected  exemplary  and 
promising  family  strengthening 
programs;  convened  the  first  conference 
for  250  attendees  in  Salt  Lake  City, 
Utah;  and  developed  an  application 
process  for  sites  to  receive  followup 
training  on  specific  program  models. 

In  the  second  program  year,  DHE 
completed  a  second  draft  of  the 
literature  review  and  model  program 
summaries;  convened  a  second  regional 
conference  in  Washington.  D.C.; 
conducted  program-specific  workshops; 
produced  user  and  training-of-trainers 


guides;  and  distributed  videos  of  several 
family  strengthening  workshops. 

In  the  third  program  year,  DHE  will 
coordinate  technical  assistance  and 
training  of  agencies  that  are  in  the 
process  of  implementing  the  identified 
model  programs.  In  addition,  the 
grantee  will  establish  a  minigrant 
supplement  program  to  provide 
stipends  to  a  minimum  of  10  sites  to 
ensure  program  implementation.  DHE 
will  also  update  and  publish  its 
literature  review  and  develop  program- 
specific  bulletins  to  be  distributed  by 
OJJDP  and  also  made  available  on  the 
OJJDP  Web  site.  The  grantee's  technical 
assistance  deUvery  system  and  the 
overall  impact  of  the  project  will  also  be 
assessed. 

This  program  will  be  implemented  in 
FY  1998  by  the  current  grantee,  the 
University  of  Utah's  DHE.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Hate  Crime 

In  FY  1998,  OJJDP  would  provide 
continuation  funding  to  the  Education 
Development  Center  (EDC)  to  expand 
their  hate  crime  prevention  efforts.  ED^ 
has  produced  and  published  a 
multipurpose  curriculum,  entitled 
Healing  the  Hate,  for  hate  crime 
prevention  in  middle  schools  and  other 
classroom  settings.  The  curriculum  has 
been  disseminated  to  20,000  law 
enfcHt:ement,  juvenile  justice 
professionals,  and  educators  throughout 
the  country. 

Because  of  increased  racial,  ethnic, 
and  religious  tensions  and  hate  crimes 
in  various  regions  of  the  country.  OJJDP 
expanded  this  grant  to  allow  EDC  to 
provide  training  and  technical 
assistance  to  youth,  educators,  juvenile 
justice  and  law  enforcement 
professionals  and  representatives  of 
local  public/private  commimity 
agencies  and  organizations  and  the  faith 
community.  The  recipients  of  this 
training/technical  assistance  obtained 
the  knowledge  and  skills  necessary  to 
establish  prejudice  reduction  and 
violence  prevention  programs  to 
decrease  bias  crimes  by  youth  in  their 
communities.  During  the  past  year,  EDC 
conducted  training/technical  assistance 
at  three  sites  in  different  regions  of  the 
country  (Boston,  Massachusetts; 
Chicago.  Illinois;  and  Miami,  Florida). 
Dissemination  of  products  was  achieved 
through  national  educational,  advocacy, 
and  justice  networks  and  at  15  other 
national  conferences.  In  FY  1997, 
additional  Hate  Crimes  project  activities 
were  funded  through  an  interagency 
agreement  with  the  U.S.  Department  of 
Education. 
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In  FY  1998.  EDC  would  provide 
expanded  training/technical  assistance 
to  new  sites  and  further  disseminate  the 
products  through  the  education  and 
juvenile  justice  networks.  In  addition, 
EDC  would  develop  a  plan  for  providing 
onsite.  short-term  technical  assistance  to 
practitioners  who  are  experiencing 
specific  hate  crime  problems,  are 
interested  in  assessing  the  extent  of 
these  problems  in  their  locales,  or  are 
developing,  implementing,  or  modifying 
hate  crime  prevention  strategies.  EDC 
would  also  develop  a  plan  to  assist  State 
juvenile  justice  agencies  to  formulate 
hate  crime  prevention  components  for 
their  juvenile  delinquency  prevention 
plans. 

Guides  to  the  development  of  hate 
crime  prevention  strategies  for  selected 
audiences  (juvenile  justice  agencies, 
schools,  communities)  and  hate  crime 

Erevention  articles  and  bulletins  would 
B  produced  and  disseminated.  The 
grantee  would  research,  analyze,  and 
synthesize  information  on  emerging 
issues  such  as  the  juvenile  justice 
system's  handling  of  hate  crime 
offenders,  alternative  dispositions  for 
youth  who  commit  hate  crimes,  and 
approaches  to  prevention  of  gender- 
related  hate  crimes  and  those  that  target 
other  specific  populations,  such  as 
immigrants. 

The  project  would  be  implemented,  in 
partnership  with  the  U.S.  Department  of 
Education,  by  the  current  grantee. 
Education  Development  Center.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Strengthening  Services  for  Chemically 
Involved  Children.  Youth,  and  Families 

The  abuse  of  alcohol  and  other  drugs 
(AOD)  is  inextricably  linked  with  both 
personal  and  economic  adversity  and 
crime  in  society.  Alcohol  and  drug 
abuse  exact  a  devastating  toll,  especially 
on  the  most  vulnerable — young  children 
and  adolescents.  Recognizing  that  the 
U.S.  Department  of  Justice  and  the  U.S. 
Department  of  Health  and  Human 
Services  are  both  servicing  the  same 
pool  of  children  affected  by  parental 
substance  use/abuse,  the  two 
Departments  have  initiated  a  joint 
pro-am. 

OnDP  will  administer  this  training 
and  technical  assistance  program,  with 
FY  1997  hinds  transferred  to  OJJDP  by 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
through  a  cooperative  agreement  to  the 
Child  Welfare  League  of  America 
(CVVLA).  To  achieve  maximum 
effectiveness  in  aiding  chemically 
involved  families,  child  welfare 
professionals  must  be  able  to  address 
entrenched  family  problems  caused  by 


alcohol  and  other  drug  abuse,  while 
simultaneously  delivering  services  that 
protect  and  promote  the  health  and 
well-being  of  children.  These 
professionals  need  information, 
resource  materials,  and  training  to 
increase  their  knowledge  of  the  link 
between  chemical  dependency  and  a 
host  of  related  conditions  that 
negatively  aniect  child  and  family  well- 
being. 

CWLA,  a  nonprofit  organization,  will 
carry  out  the  required  activities  of  this 
interagency  agreement  by  assisting  child 
welfare  personnel  to  provide 
appropriate  intervention  services  for 
AOD-impacted  children  and  their 
caregivers.  Through  collaboration 
between  the  CWLA  program,  policy 
specialists  in  chemical  dependency, 
child  protective  services,  family  support 
services,  foster  care,  kinship  care;  and  a 
cadre  of  other  agencies,  CWLA  will 
produce  a  state-of-the-art 
comprehensive  assessment  tool  and 
decisionmaking  guidelines  that  frontline 
child  welfare  workers  and  supervisors 
can  use  in  determining:  (1)  How  alcohol 
and  drugs  are  impacting  child  safety 
and  family  functioning  and  (2)  the  most 
appropriate  intervention  options  for 
each  child  victim. 

CWLA  will  also  conduct  training  for 
trainers  to  facilitate  effective  use  of  this 
guide  by  child  welfare  workers. 

CWLA's  assessment  instrument  and 
decision-making  guidelines  for 
chemically-involved  children  and 
families  will  direct  the  vital  first  steps 
for  child  welfare  professionals  toward 
achieving  increased  safety  to  AOD- 
involved  children  and  families.  This 
instrument  will  not  only  outline  a 
cuhurally  competent,  strengths-based 
substance  abuse  assessment  tool,  but 
also  suggest  new  approaches  to  engaging 
families  and  addressing  their  needs.  The 
casework,  placement,  and  (wrmanency 
planning  options  outlined  in  the 
guidelines  will  advance  participatory 
decisionmaking  models  that  result  in 
family  strengthening.  Case  plans  that 
emphasize  flexible  options,  encourage 
parents  as  partners  in  decisionmaking, 
involve  extended  family  in  caregiving. 
can  promote  the  best  interest  of  children 
and  families. 

Training  and  technical  assistance  to 
child  welfare  professionals  supported 
by  this  agreement  will  help  to  develop 
innovative  and  effiective  approaches  to 
meeting  the  needs  of  children  in  the 
child  welfare  system  whose  parents  are 
AOD  abusers.  The  activities  funded  by 
this  agreement  will  focus  on  developing, 
expanding,  or  enhancing  initiatives  that 
raise  public  awareness  and  educate 
child  welfare  workers  and  policymakers 
on  the  most  appropriate  services  for 


children  of  substance  abusing  parents  to 
prevent  these  children  and  youth  from 
becoming  AOD  abusers. 

OJJDP  hinds  would  enable  CWLA  to 
produce  a  guidebook  for  top-level 
officials  that  describes  current  practices, 
models  of  innovation,  and  the  policy 
choices  faced  in  linking  child  welfare 
service  agencies  and  their  substance 
abuse  counterparts.  Also  under 
consideration  is  increasing  the  number 
of  sites  in  which  CWLA  would  conduct 
training-of-trainer  sessions  from  the  four 
sites  and  100  workers  approved  under 
the  cooperative  agreement,  to  eight  sites 
and  200  workers. 

This  jointly  funded  project  would  be 
implemented  by  CWLA.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Diffusion  of  State  Risk-  and  Protective- 
Factor  Focused  Prevention 

OJJDP  is  providing  funds  to  the 
National  Institute  on  Drug  Abuse 
(NIDA),  through  an  interagency 
agreement,  to  support  this  5-year 
evaluation  program.  Fiscal  year  1997 
funds  were  used  to  begin  this  diffusion 
study  of  the  natural  history  of  the 
adoption,  implementation,  and  effects  of 
the  public  health  approach  to 
prevention,  focusing  on  risk  and 
protective  fectors  for  substaAce  abuse  at 
the  State  and  community  levels.  The 
study  seeks  to  identify  phases  and 
factors  that  influence  the  adoption  of 
the  public  health  approach  and  assess 
the  association  between  the  use  of  this 
approach  for  conununity  prevention 
planning  and  the  levels  of  risk  and 
protective  factors  and  substance  abuse 
among  adolescents. 

The  study  will  also  examine  State 
substance  abuse  data  gathered  from 
1988  through  2001  and  use  key 
informant  interviews  conducted  in 
1997, 1999,  and  2001  to  identify  and 
describe  the  process  of  implementing 
the  epidemiological  risk-  and  protective- 
factor  approach  in  seven  collaborating 
States:  Colorado.  Kansas,  Illinois, 
Maine,  Oregon,  Utah,  and  Washingtoa. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Social 
Development  Research  Group  at  the 
University  of  Washington.  School  of 
Social  Work.  No  additional  applications 
will  be  solicited  in  FY  1998. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  ADHD 

OJJDP  would  provide  funds  imder  an 
interagency  agreement  with  the  National 
Institute  of  Mental  Health  (NIMH)  to 
fund  this  study.  OJJDP's  participation  in 
this  NIMH-sponsored  research  is 
designed  to  enhance  and  expand  the 
project  to  include  analysis  of  justice 


system  contact  on  the  part  of  the 
subjects.  The  study  began  in  1992, 
studying  the  long-term  efficacy  of 
stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Ctalginally  funded  for  5  years,  this  new 
round  of  funding  would  continue  the 
six  study  sites  for  another  5  years,  to 
2003.  Given  this  continuation,  many  of 
the  children  involved  in  the  study  vfill 
reach  the  age  at  which  children 
normally  begin  antisocial  behavior.  To 
date,  no  extensive  study  has  examined 
the  relationship  between  deliiKiuency 
and  ADHD. 

This  expanded  study,  principally 
funded  by  NIMH,  will  follow  the 
original  study  families  and  include  a 
comparison  group.  With  OJJOT  support, 
the  project  sites  are  beginning  to  look  at 
the  subjects'  delinquent  behavior  and 
legal  system  contact.  This  second 
funding  cycle  will  include  studies  of 
substance  use  and  antisocial  behavior. 

OJJDP  would  support  this  study 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health. 
No  additional  applications  would  be 
solicited  in  FY  1998. 

Evaluation  of  the  Juvenile  Mentoring 
Program 

The  overall  goals  of  the  Part  G 
Juvenile  Mentoring  Program  (JUMP)  are 
the  reduction  of  delinquency,  gang 
participation,  violence,  and  substance 
abuse  and  related  behavior  and  the 
enhancement  of  educational 
opportunity,  academic  achievement, 
investments  in  school,  and  contribution 
to  one's  community.  Translating  these 
impact  goals  to  outcome  goals,  the 
evaluation  grantee  will  assess  and 
measure  the  relative  probability  that 
JUMP  mentees  will  reflect  reductions  in 
delinquency,  gang  participation,  and 
associated  negative  behaviors  and  show 
improvements  in  school  attendance, 
school  completion,  and  academic 
performance. 

The  evaluation  objectives  include 
assessing  and  measuring  the  extent  to 
which  the  quality  of  the  mentor-mentee 
relationship  generates  attitudes,  values, 
and  intermediary  behavior  that  increase 
the  probability  of  the  positive  outcomes 
dted  as  goals.  A  second  objective 
includes  assessing  and  measuring  the 
attributes  of  mentor  characteristics  and 
behaviors  that  contribute  most  to  the 
attaiiunent  of  mentee  results.  Other 
objectives  include  ensuring  that  the 
evaluation  instrument  is  optimally 
designed,  worded,  and  configured; 
providing  ongoing  assistance  to  JUMP 
program  grantees:  implementing  quality 
assurance  for  raw  data  received  from 


JUMP  grantees  and  assuring  proper 
entry  into  the  management  information 
data  base;  preparing  appropriate  data 
analysis  for  each  JUMP  grantee; 
generating  analyses  of  site^pecific 
findings;  and  preparing  an  aggregate 
analysis  of  implementation  results  and 
outcome  data  from  all  sites  with  special 
focus  on  attributable  program  effects 
and  impUcations  for  replication. 

This  evaluation  is  being  conducted  by 
Information  Technology  International 
under  a  two-year  grant  that  was 
competitively  awarded  in  FY  1997.  The 
primary  focus  of  the  initial  award  is  the 
original  41  JUMP  program  sites.  OJJDP 
anticipates  extending  the  project  period 
in  FY  1998  for  an  additional  2  years  in 
order  to  expand  the  ongoing  evaluation 
to  the  52  JUMP  grants  awarded  to  new 
sites  in  FY  1997.  No  additional 
applications  will  be  solicited  in  FY      _ 
1998. 

Truancy  Reduction 

Truancy  often  leads  to  dropping  out 
of  school,  delinquency,  and  drug  abuse. 
For  many  youth,  truancy  may  be  a  first 
step  to  a  lifetime  of  unemployment, 
crime,  and  incarceration. 

OJJDP  is  considering  engaging  in  a 
joint  funding  effort  with  the  U.S. 
Department  of  Education  to  award 
competitive  discretionary  funds  for 
jurisdictions  to  address  the  problem  of 
truancy.  OJJDP  would  be  looking  for 
school  districts,  under  the  leadership  of 
their  superintendents,  to  apply  jointly 
with  law  enforcement  or  other  juvenile 
justice  system  agencies  to  develop  and 
implement  a  collaborative  program 
designed  to  reduce  truancy  in  their 
jurisdictions. 

i4rls  and  At-Risk  Youth 

The  need  for  afterschool  programs  for 
youth  at  risk  of  delinquency  is  well- 
known.  The  opportunity  to  join  an 
afterschool  arts  program  that  helps 
students  develop  their  talents  and 
abilities  has  been  shown  to  help  youth 
stay  in  school;  receive  higher  grades; 
develop  self-esteem;  and  resist  peer 
pressure  to  engage  in  negative 
behaviors,  sudb  as  substance  and 
alcohol  use.  and  other  delinquent  acts. 
Unfortunately,  juveniles  who  are  at 
greatest  risk  of  delinquency  are  the  ones 
who  often  have  the  least  opportunity  to 
join  such  programs  because  they  are  not 
available  in  their  schools, 
neighborhoods,  or  communities.  These 
youth  have  limited  experiences  both  in 
the  world  of  work  and  in  job  training 
skills.  In  addition,  lack  of  conflict 
resolution  skills  makes  it  difficult  for 
youth  to  retain  jobs  once  they  are 
employed  because  they  are  not  well 


equipped  to  handle  conflicts  that  may 
arise. 

OJJDP  is  considering  funding  an 
afterschool  and  summer  arts  program 
that  combines  the  arts  with  job  training 
and  conflict  resolution  skills.  This 
project  would  include  summer  jobs  or 
paid  internships  for  youth  so  that  they 
would  be  able  to  put  into  practice  the 
job  and  conflict  resolution  skills  they 
are  learning.  By  combining  the  arts  with 
practical  life  experiences,  at-risk  youth 
are  able  to  gain  valuable  insights  into 
their  own  abiUties  and  the  possibilities 
that  await  them  in  the  world  of  work  if 
they  continue  to  attend  school,  study, 
and  graduate. 

O^P  intends  to  explore  the 
possibility  of  collaboration  with  the 
National  Endowment  for  the  Arts  and 
the  U.S.  Department  of  Labor  for  this  2- 
year  pilot  project.  OJJDP  would  award  a 
competitive  grant  to  develop  a  strategy 
based  on  research,  provide  technical 
assistance,  implement  an  impact 
evaluation,  and  create  reports  on  the 
strengths  and  weaknesses  of  the  pilot 
program. 

Community  Volunteer  Coordinator 
Program  ^ 

OJJDP  is  considering  funding  the 
establishment  of  "volunteer 
coordinators"  in  a  limited  number  of 
ongoing  commimity-based  initiative 
sites  for  the  pur]}ose  of  expanding  the 
quality,  sustainability,  and  number  of 
safe  and  positive  activities  for  young 
people  during  nonschooi  hours. 
Building  on  the  work  of  the  "Presidents' 
Summit  for  America's  Future,"  OJJDP 
would  seek  partnerships  with  other 
Federal  agencies  to  provide  grants  to 
identified  coUaboratives  that  can 
demonstrate  a  clearly  articulated  plan 
for  increasing  volunteerism  and 
representation  from  schools,  law 
enforcement,  city  or  county  government, 
youth  groups,  and  community-based 
organizations.  The  grants  would  support 
the  hiring  of  an  individual  in  the 
community  who  would  be  responsible 
for  inventorying  programs;  planning; 
and  recruiting,  connecting,  and  training 
volunteers  to  participate  in  a  range  of 
programs  that  provide  youth  services 
(mentoring,  tutoring,  neighborhood 
restoration,  counseling,  recreational 
activities,  mediation  services,  media 
outreach,  and  other  forms  of  community 
service  for  youth). 

Learning  Disabilities  Among  Juveniles 
At-Risk  of  Delinquency  or  in  the 
Juvenile  Justice  System 

Some  researchers  have  concluded  that 
children  who  have  difficulties  in  school 
often  become  frustrated  because  of 
constant  ^lure.  Studies  have  shown 
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that  youth  who  have  a  laaming 
disability  (LD)  are  very  likely  to  become 
truant  or  drop  out  of  school  rather  than 
face  the  ridicule  of  their  peers.  The 
relationship  between  an  LD  and  juvenile 
delinquency  is  complex. 

A  learning  disability  is  a  neurological 
condition  that  impedes  a  person's 
ability  to  store,  process,  or  produce 
information.  Learning  disabilities  can 
afiiect  the  ability  to  read,  write,  speak,  or 
compute  math  and  can  impair 
socialization  skills.  Individuals  with 
LO's  are  generally  of  average  or  above 
average  intelligence,  but  the  disability 
creates  a  gap  between  ability  and 
performance. 

School  failure  associated  with 
learning  disabilities  is  an  important  risk 
factor  for  juvenile  delinquency. 
Whatever  the  presenting  problem  (e.g., 
abuse  or  neglect,  truancy,  or 
delinquency),  a  large  percentage  of 
children  who  come  before  the  coiul 
have  some  speciHc  learning  disability 
that  may  have  contributed,  either 
directly  or  indirectly,  to  the  behavior 
that  led  to  their  presence  in  court.  A 
child  with  an  LD  is  much  more  likely 
to  come  into  contact  with  the  juvenile 
justice  system  than  one  without  an  LD. 
The  prevalence  of  ID  in  a  (>opulation  of 
juvenile  delinquents  is  extremely  high: 
approximately  35  percent  of  all  children 
in  the  juvenile  justice  system  have  an 
identified  LD. 

To  better  address  the  needs  of  these 
youth,  greater  attention  needs  to  be  paid 
at  a  much  younger  age  to  the  nature  of 
learning  disabilities,  their  impact  on 
learning  and  the  processing  of 
information  in  and  out  of  the  classroom 
setting,  and  their  relationship  to 
dropping  out  and  delinquency.  Parents, 
schools,  and  the  juvenile  courts  need  to 
be  more  aware  of  this  hidden  handicap. 
These  children  could  be  helped  if  their 
disabilities  were  properly  diagnosed 
and  treated.  Professionals  who  directly 
interact  with  the  learning  disabled  need 
to  share  knowledge  on  how  to  identify 
and  treat  learning  disabilities  with 
juvenile  justice  system  practitioners  in 
order  to  reduce  the  number  of  system- 
involved  juveniles  who  are  learning 
disabled  and  to  retain  them  in  the 
education  mainstream. 

To  address  these  critical  issues,  OJJDP 
is  considering  a  joint  initiative  with  the 
U.S.  Department  of  Education's  Office  of 
Special  Education  and  Rehabilitation 
Services.  This  initiative  would  include 
a  planning  component  to  develop  a 
systemwide  protocol  to  link  appropriate 
agencies  and  professionals  in  the  fields 
of  education,  juvenile  and  family  courts, 
law  enforcement,  social  services, 
juvenile  justice  system,  and  other 
systems  that  interact  with  LD  youth. 


The  goals  of  this  initiative  would  be: 
(1)  To  prevent  the  development  of 
delinquency  through  early  intervention, 
appropriate  education,  and  other 
community-based  services  for  students 
with  an  LD,  and  (2)  to  prevent 
recidivism  by  assuring  that  students 
with  an  LD  in  the  juvenile  justice 
system  receive  appropriate,  specially 
designed  instructional  and  social 
development  skills  and  services  that 
address  their  individual  needs  and  that 
practitioners  receive  training  on 
working  with  this  population  of 
offender. 

Competitive  grants  would  be  awarded 
to  support  a  planning  and 
demonstration  project  that  provides  a 
systemwide  protocol  to  address  the 
issues  surrounding  learning  disabilities 
and  the  link  to  delinquency  both  in 
schools  and  in  the  juvenile  justice 
system  that  includes  schools,  education, 
juvenile  and  family  courts,  law 
enforcement,  social  services,  juvenile 
justice  system,  and  other  directly  or 
indirectly  related  fields.  If  this  initiative 
is  funded.  OJJDP  would  also  consider  - 
funding  an  evaluation  of  the 
demonstration  project. 

Advertising  Campaign — Investing  in 
Youth  for  a  Safer  Future 

OJJDP  proposes  to  continue  its 
support  of  the  National  Crime 
Prevention  Council's  (NCPC's)  ad 
campaign,  "Investing  in  Youth  for  A 
Safer  Future,"  through  the  transfer  of 
funds  to  the  Bureau  of  Justice 
Assistance  (BJA)  under  an  Intra-agency 
Agreement.  OJJDP  and  BJA  are  working 
with  the  NCPC  Media  Unit  to  produce, 
disseminate,  and  support  effective 
public  service  advertising  and  related 
media  that  are  designed  to  inform  the 
public  of  effective  solutions  to  juvenile 
crime  and  to  motivate  young  people  and 
adults  to  get  involved  and  support  these 
solutions.  The  featured  solutions 
include  effective  prevention  programs 
and  intervention  strategies. 

The  program  would  be  administered 
by  BJA  through  its  existing  grant  to 
NCPC.  No  additional  applications 
would  be  solicited  in  FY  1998. 

Strengthening  the  Juvenile  Justice 
S3rst«in 

Development  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders 

In  FY  1995.  the  National  Council  on 
Crime  and  Delinquency  (NCCD)  and 
Developmental  Research  and  Programs, 
Inc.  (DRP).  completed  Phases  I  and  n  of 
a  collaborative  effort  to  support  the 
development  and  implementation  of 
OJJDP's  Comprehensive  Strategy  for 


Serious.  Violent,  and  Chronic  Juvenile 
Ofiienders.  This  effort  involved  assessing 
existing  and  previously  researched 
programs  in  order  to  identify  effective 
and  promising  programs  that  can  be 
used  in  implementing  the 
Comprehensive  Strategy.  A  series  of 
reports  were  combined  into  the  Quide 
for  Implementing  the  Comprehensive 
Strategy  fot  Serious,  Violent,  and 
Chronic  Juvenile  Offenders.  The  effort 
also  included  convening  the  forum 
"Guaranteeing  Safe  Passage:  A  National 
Forum  on  Youth  Violence,"  holding  two 
regional  training  seminars  for  key 
leaders  on  implementing  the 
Comprehensive  Strategy,  and 
disseminating  the  Guide  at  national 
conferences. 

In  FY  1996,  Phase  n  work  included 
two  regional  training  seminars;  the 
delivery  of  intensive  training  and 
technical  assistance  to  three  pilot  sites — 
Lee  County,  Florida;  Ducal  County. 
Florida;  and  San  Diego  County. 
California:  and  the  delivery  of  technical 
assistance  to  five  States  and  selected 
local  jurisdictions  implementing  the  ' 
Comprehensive  Strategy. 

In  FY  1997,  the  project  continued  its 
targeted  dissemination  of  OJJDP's 
Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
at  several  national  conferences  and 
additional  regional  training  seminara 
and  continued  providing  the  five  States 
with  intensive  training  for 
implementing  the  Comprehensive 
Strategy,  providing  individualized 
technical  assistance  to  individual 
jurisdictions  interested  in  implementing 
the  Comprehensive  Strategy,  and 
continuing  developmental  work  on 
Comprehensive  Strategy  training 
materials. 

In  FY  1998,  this  project  will  continue 
the  implementation  efforts  and  expand 
to  up  to  two  additional  States.  In  each 
of  the  new  States,  up  to  six  jurisdictions 
will  be  identified  to  receive 
Comprehensive  Strategy 
implementation  training  and  technical 
assistance. 

This  project  will  be  implemented  by 
the  ciurent  grantees,  NCCD  and  DRP.  No 
additional  applications  will  be  solicited 
in  FY  1998. 

Balanced  and  Restorative  Justice  Project 
(BARJ) 

Based  on  research  showing  that 
properly  structured  restitution  programs 
can  reduce  recidivism,  OJJDP  has 
supported  development  and 
improvement  of  juvenile  restitution 
programs  since  1977.  The  BARJ  project 
sprang  from  OJJDP's  RESTTA 
(Restitution,  Education,  Specialized 
Training,  and  Technical  Assistance) 


Project.  In  FY  1992,  Florida  Atlantic 
University  (FAU)  was  awarded  a 
competitive  grant  to  enhance  the 
development  of  restitution  programs  as 
part  of  systemwide  juvenile  justice    ' 
improvement  using  balanced  approach 
concepts  and  restorative  justice 
principles.  In  subsequent  years,  the 
project  developed  a  BARJ  program 
model.  The  model  was  initially 
described  in  a  1994  OJJDP  Program 
Summary  entitled  Balanced  and 
Restorative  Justice,  which  became  a 
reference  source  for  BARJ  training. 

The  BARJ  project  currently  provides 
intensive  training,  technical  assistance, 
and  guideline  materials  to  three  selected 
sites  that  over  recent  years  have  been 
implementing  major  systemic  change  in 
accordance  with  the  BARJ  model.  The 
three  sites  are  Allegheny  County, 
Pennsylvania;  Dakota  County. 
Minnesota;  and  West  Palm  Beach 
County.  Florida.  In  addition,  the  BARJ 
Project  has  continuously  ofiiered 
technical  assistance  and  training  to 
other  jurisdictions  nationwide.  Project 
staff  have  also  provided  training  at 
regional  roundtables  and  at  professional 
conferences  dealing  with  juvenile 
justice  system  improvement.  In  1997, 
the  project  publisited  another  refnence 
dociunent  entitled  Balanced  and 
Restorative  Justice  for  Juveniles:  A 
Framework  for  Juvenile  Justice  in  the 
21st  Century.  The  project  also  compiled 
a  BARJ  Implementation  Guide. 

In  FY  1998.  the  BARJ  Project  wall 
produce  additional  reference  and 
training  materials  and  will  offer  fiulher 
training  and  technical  assistance. 

This  project  will  be  implemented  by 
the  current  grantee.  FAU.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Training  and  Technical  Assistance 
Program  To  Promote  Gender-Specific 
Programming  for  Female  Juvenile 
Offenders 

The  1992  Amendments  to  the  Juvenile 
Justice  and  Delinquency  Preventicm  Act 
addressed,  for  the  first  time,  the  issue  of 
gender-specific  services.  The 
Amendments  require  States 
participating  in  the  JfDP  Act's  Part  B 
State  Formula  Grants  program  to 
conduct  an  analysis  of  gender-specific 
services  for  the  prevention  and 
treatment  of  juvenile  delinquency, 
including  the  types  of  services  available, 
the  need  for  such  services,  and  a  plan 
for  providing  needed  gender-sped  fie 
services  for  the  prevention  and 
treatment  of  juvenile  delinquency. 

In  FY  1995.  OJJDP's  Gender-Specific 
Services  program  focused  on  providing 
training  and  technical  assistance 
directly  to  States  and  promoting  the 


establishment  of  gender-specific 
programs  at  the  State  level.  Training  and 
technical  assistance  were  provided  to  a 
broad  spectrum  of  policymakers  and 
service  providers  regarding  services 
available  for  juvenile  female  offenders 
under  direct  grants,  sponscwship  of 
national  conferences,  and  inclusion  of  a 
gender-specific  service  component  in 
the  OJJDP-funded  comprehensive 
SafeFutures  program. 

In  FY  1996.  building  upon  these  past 
efforts,  OJJDP  awarded  a  3-year 
competitive  grant  to  Greene,  Petere  and 
Associates  (Q'A)  to  provide  a 
comprehensive  framework  for  assisting 
policymakers,  service  providers, 
educators,  parents,  and  the  general 
public  in  addressing  the  complex  needs 
of  female  adolescents  who  are  at  risk  for 
delinquent  behavior.  The  prefect's 
objectives  are  to  develop  and  test  a 
training  curriculum  for  policymakers, 
advocacy  organizations,  and 
commimity-based  youth-serving 
organizations  that  conveys  the  need  for 
effective  gender-specific  programming 
for  juvenile  females  and  the  elements  of 
such  programs;  to  develop,  test,  and 
deliver  a  technical  assistance  package 
on  the  development  of  gender-specific 
programs;  to  inventory  female-specific 
programs,  identifying  those  program 
models  designed  to  build  upon  the 
gender-specific  needs  of  girls  and 
preparing  a  monograph  suitable  for 
national  dissemination:  to  design  and 
test  a  curriculum  for  Une  staff  delivering 
services  to  juvenile  females;  to  design 
and  implement  a  public  education 
initiative  on  the  need  for  gender-specific 
programming  for  girls;  and  to  design 
and  conduct  training  for  trainers.  In  FY 
1997,  the  training  ciuriculiun  for 
policymakers,  advocacy  organizations, 
and  community  leaders  was  developed 
and  pilot-tested  at  three  sites,  and  a 
final  draft  of  the  monograph  was 
completed. 

In  FY  1998,  GPA  will  develop  a  needs 
assessment  for  State  Advisory  Groups, 
develop  a  technical  assistance  package, 
and  develop  and  test  a  curriculum  for 
practitioners  based  on  the  monograph 
findings. 

This  program  will  be  implemented  by 
the  current  grantee,  GPA.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Juvenile  Transfers  to  Criminal  Court  ' 
Studies 

In  FY  1995,  OJJDP  competitively 
awarded  two  extensive  studies  of  the 
increasing  juvenile  transfer 
phenomenon.  Most  States  have  passed 
new  legislation  either  permitting  or 
requiring  the  transfer  of  alleged  juvenile 
offenders  to  criminal  court  under 


certain  circumstances.  However,  studies 
of  the  impmct  of  criminal  court 
prosecution  of  juveniles  have  yielded 
mixed  conclusions.  Solid  research  on 
the  intended  and  unintended 
consequences  of  transfer  of  juveniles  to 
criminal  court  will  enable  policymakers 
and  legislatures  to  develop  statutory 
provisions  and  policies  and  improve 
judicial  and  prosecutorial  waiver  and 
transfer  decisions.  Preliminary  findings 
from  these  two  studies  (along  with  other 
efforts  started  over  the  past  2  years) 
have  provided  a  wealth  of  information. 
The  study  undertaken  in  Florida  has 
extensively  examined  the  records  of 
juveniles  transferred  to  adult  court 
along  with  similar  juveniles  who  were 
not  transferred,  including  case  attribute 
information.  Through  this  data 
collection,  the  research  is  bringing  to 
light  the  diffierences  in  case  handling 
and  how  these  differences  affect  the 
outcome  of  the  specific  case.  The 
diffierences  in  dispositions  will 
naturally  be  a  concern  for  many 
interested  in  the  subject. 

In  FY  1998,  OJJDP  proposes  to 
increase  the  understanding  of  the 
transfer  issues  by  expanding  the  Florida 
study  to  include  a  greater  number  of 
cases  and  to  include  some  basic 
recidivism  measiu^s.  The  Florida  study 
has  relied  mainly  on  papw  records  for 
the  case  information.  Such  records 
require  considerable  time  and  effort  to 
review.  As  such,  the  number  of  cases 
included  in  the  first  phase  of  this  study 
was  relatively  small.  Expansion  of  this 
study  would  allow  the  researchers  to 
examine  a  greater  number  of  cases  in  the 
a  wider  range  of  jurisdictions  in  Florida 
resulting  in  a  greater  understanding  of 
the  issue  based  on  how  the  dynamics  of 
jurisdictions  may  differ.  Also,  by 
expanding  the  tracking  of  the  case 
subjects  to  include  arrests  and  court 
cases  following  transfer  to  adult  court, 
the  researchers  would  provide  insight 
on  the  recidivism  that  follows  transfer 
of  jurisdiction. 

"This  project  would  be  carried  out  by 
the  current  grantee,  the  Juvenile  Justice 
Advisory  Board  of  the  State  of  Florida. 
No  new  applications  would  be  solicited 
in  FY  1998. 

Replication  and  Extension  ofFagan 
Transfer  Study 

The  "Comparative  Impact  of  Juvenile 
Versus  Criminal  Court  Sanctions  on 
Recidivism  Among  Adolescent  Felony 
Offenders:  A  Replication  and 
Extension"  project  will  continue  in  FY 
1998.  building  on  the  past  work  of  Dr. 
Jeffi^y  Fagan.  hi  FY  1997,  OJJDP 
awarded  a  two-year  project  period  grant 
to  Colimibia  University  to  build  on  Dr. 
Fagan's  seminal  study  of  1986  transfers 
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In  New  Yoric  and  New  Jersey-  The 
earlier  study  was  the  first  of  its  kind  to 
compare  four  contiguous  counties  with 
similar  social,  economic,  and 
criminogenic  factors  and  offender 
cohorts  with  essentially  identical 
offense  profiles.  It  was  also  the  first 
such  study  to  go  beyond  comparing 
sentences  to  studying  the  deterrent 
effects  of  the  sanction  and  court 
jurisdiction  on  recidivism  rates  in 
juvenile  versus  criminal  court. 

The  replication  and  extension 
research  project  will  be  able  to  answer 

auestions  about  how  case  processing 
ecisions  have  changed  in  the  last 
decade.  The  new  study  will  compare 
case  attribute  information  and  case 
dispositional  outcomes  in  1981-62  with 
those  cases  processed  in  1993-94,  a 
time  period  following  sustained  growth 
in  the  rates  of  youth  violence.  In 
addition,  a  study  component  under  the 
direction  of  Dr.  Barry  Feld  vriU  explore 
whether  there  are  factors  being 
considered  by  prosecutors,  judges,  and 
defense  attorneys  that  explain  the 
variation  in  sentences/ dispositions  and 
recidivism  between  groups  of  offenders 
handled  in  different  systems.  This 
comp<ment  will  provide  an  analysis  of 
the  organizational,  contextual,  or 
systemic  factors  involved  in  the 
decision  processes  affiecting  both 
jurisdiction  and  punishment.  The  study 
will  also  conduct  interviews  with 
selected  offenders  processed  in  different 
systems  to  gain  a  perspective  on  the 
impact  of  criminal  versus  juvenile 
system  handling  of  such  cases  on 
further  experiences  with  the  justice 
system.  The  project  will  also  collaborate 
with  the  other  research  OMiducted 
under  OJJDP's  Juvenile  Transfers  to 
Criminal  Court  Studies  program  in 
sharing  data  collection  instruments  and 
in  planning  appropriate  joint  analyses. 
This  protect  will  be  implemented  by 
the  current  grantee,  Columbia 
University.  No  additional  applications 
will  be  solicited  in  FY  1998. 

The  Juvenile  Justice  Prosecution  Unit 

C^JDP  has  historically  supported 
prosecutor  training  through  Uie  National 
District  Attorneys  Association  (NDAA). 
This  training  has  increased  the 
involvement  and  leadership  of  elected 
and  appointed  prosecutors  in  juvenile 
justice  systems  issues,  programs,  and 
services.  To  continue  that  progress, 
OJJDP  funded  a  3-year  project  period 
grant  in  FY  1996  to  the  American 
Prosecutors  Research  Institute  (APRI), 
the  research  and  technical  assistance 
affiliate  of  NDAA,  to  promote 
prosecutor  training.  Under  this  award, 
APRI  established  a  Juvenile  Justice 
Prosecution  Unit  {JJPV).  The  JJPU  holds 


workshops  on  juvenile-related  policy, 
leadership,  and  management  for  chief 
prosecutors  and  juvenile  unit  chiefs  and 
also  provides  prosecutors  with 
background  information  on  juvenile 
justice  issues,  programs,  training,  and 
technical  assistance. 

The  project  solicits  planning  and 
other  advisory  input  ^m  prosecutors 
familiar  with  juvenile  justice  system 
and  prosecutor  needs.  It  draws  on  the 
expertise  of  working  groups  of  elected 
or  appointed  prosecutors  and  juvenile 
unit  chiefs  to  support  project  staff  in 
providing  technical  assistance,  juvenile 
justice-related  research,  program 
information,  and  training  to 

!>ractitioners  nationwide.  In  FY  1997, 
or  example,  APRI  held  two  executive 
seminars  for  prosecutors  and  sponsored 
a  National  Invitational  Symposium  on 
Juvenile  Justice.  The  Symposium 
provided  a  forum  for  prosecutors  to 
exchange  ideas  on  programs,  issues, 
legislation,  and  practices  in  juvenile 
justice.  APRI  has  also  produced 
materials  focused  on  juvenile 

Erosecution-related  issues  for  the 
anefit  of  prosecutors  nationally. 
In  FY  1998.  APRI  will  present 
additional  workshops  and  seminars  and 
will  develop  new  reference  materials  for 
prosecutors.  Documents  expected  to  be 
developed  include  a  compendium  of 
juvenile  justice  programs  conducted  by 
prosecutors  offices,  technical  assistance 
packages  related  to  significant  juvenile 
justice  programs  and  issues  of  interest  to 
prosecutors,  and  newsletters  updating 
developments  in  the  juvenile 
prosecuticm  field. 

This  project  will  be  implemented  by 
the  current  grantee,  APRI.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Due  Process  Advocacy  Program 
Development 

In  FY  1993,  OJJDP  competitively 
funded  the  American  Bar  Association 
(ABA)  to  determine  the  status  of 
juvenile  defense  services  in  the  United 
States,  develop  a  report,  and  then 
develop  training  and  technical 
assistance.  The  ABA —  along  with  its 
partners,  the  Youth  Law  Center  of  San 
Francisco.  California,  and  the  Juvenile 
Law  Center  of  Philadelphia, 
Pennsylvania — conducted  an  extensive 
su^ey  of  public  defender  offices,  court- 
appointed  systems,  law  school  clinics, 
and  the  literature.  These  data  were  then 
analyzed  and  a  report,  entitled  A  Call 
for  Justice,  was  developed  and 
published  in  December  1995. 

The  ABA  has  also  developed  and 
delivered  specialized  training  to 
juvenile  defenders  in  several 
jurisdictions,  such  as  the  State  of 


Maryland,  the  State  of  Tennessee. 
Baltimore  Coimty.  Maryland,  and 
several  other  States  and  localities,  to 
assist  in  increasing  the  capacity  of 
juvenile  defenders  to  provide  more 
effisctive  defense  services.  In  October 
1997,  the  ABA  and  its  partners 
organized  and  implemented  the  first 
Juvenile  Defender  Summit  at 
Northwestern  University  in  Chicago, 
Illinois.  The  Summit  brought  together 

f>ublic  defenders,  court-appointed 
awyers.  law  school  clinic  directors, 
juvenile  offender  services 
representatives,  and  others  for  a  2V^ay 
meeting  to  examine  the  issues  related  to 
juvenile  defense  services  and 
recommend  strategies  for  improving 
these  services.  A  report  is  forthcoming 
on  the  Summit  and  the 
recommendations  that  emerged  from  the 
seven  working  groups. 

OJJDP  is  proposing  to  fund  a  Juvenile 
Defiander  Training,  Technical 
Assistance,  and  Resource  Center  in  FY 
1998  (discussed  under  New  Programs). 
However,  the  Center  will  not  be  funded 
imtil  later  in  FY  1998  and  probably  will 
not  be  operational  until  early  FY  1999. 
To  ensure  that  training  and  technical 
assistance  continue  in  the  interim  and 
into  1999  and  to  provide  for  the 
transition  to  the  new  Juvenile  Etefender 
Center,  OJJDP  proposes  to  continue  the 
Due  Process  Advocacy  grant  for  an 
additional  year. 

This  project  would  be  implemented 
by  the  current  grantee,  the  American  Bar 
Association.  No  new  applications  would 
be  solicited  in  FY  1998. 

Quantum  Opportunities  Program  (QQP) 
Evaluation 

In  FY  1997.  OJJDP  funded  an  impact 
evaluation  of  the  Quantum 
Opportimities  Program  (QOP)through  an 
interagency  fund  transfer  to  the  U.S. 
Department  of  Labor  (DOL).  QOP  was 
designed  by  the  Ford  Foundation  and 
Opportunities  Industrialization  Centers 
of  America  as  a  career  enrichment 
program  using  a  model  providing  basic 
education.  Personal  and  culttiral 
development,  community  service,  and 
mentoring.  The  purpose  of  the  OJJDP 
funding  for  the  evaluation  is  to 
determine  whether  QOP  reduces  the 
likelihood  that  innerKdty  youth  at 
educational  risk  will  enter  the  criminal 
justice  system,  including  the  juvenile 
justice  system.  The  QOP  impact 
evaluation  is  designed  to  measure  the 
impact  of  QOP  participation  on  such 
outcomes  as  high  school  graduation  and 
enrollment  in  postsecondary  education 
and  training.  Other  student  outcomes  to 
be  examined  include  academic 
achievement  in  high  school; 
misbehavior  in  school;  self-esteem  and 
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sense  of  control  over  one's  life; 
educational  and  career  goals;  and 
personal  decisions  such  as  teenage 
parenthood,  substance  abuse,  and 
criminal  activity.  Data  on  criminal 
activity  is  being  collected  from 
individual  student  interviews. 

In  FY  1998.  OJJDP  proposes  to 
continue  this  evaluation  enhancement 
to  the  DOL-funded  evaluation  to 
provide  for  the  collection  of  analogous 
data  fix>m  the  juvenile  justice  system, 
thus  allowing  estimates  of  the  impact  of 
the  QOP  program  on  the  likelihood  of 
program  youth  becoming  involved  in 
the  criminal  justice  system.  Attention 
would  be  focused  on  identifying  the 
appropriate  governmental  agencies 
responsible  for  the  data,  dealing  with 
confidentiality  requirements, 
determining  the  feasibility  of  collecting 
such  information,  preparing  data 
collection  protocols  for  each  site,  and 
preparing  a  report  outlining  the  data 
collection  design  for  implementation. 

This  program  would  be  implemented 
through  an  interagency  agreement  with 
the  U.S.  Department  of  Labor.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Intensive  Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program 

This  initiative  is  designed  to  support 
implementation,  training  and  technical 
assistance,  and  an  independent 
evaluation  of  an  intensive  community- 
based  aftercare  model  in  four 
jurisdictions  that  were  competitively 
selected  to  participate  in  this 
demonstration  program.  The  overall 
goal  of  the  intensive  aftercare  model  is 
to  identify  and  assist  high-risk  juvenile 
offianders  to  make  a  gradual  transition 
fit)m  secure  confinement  back  into  the 
community.  The  Intensive  Aftercare 
Program  (lAP)  model  can  be  viewed  as 
having  three  distinct,  yet  overlapping 
segments:  (1)  Prerelease  and  preparatory 
planning  activities  during  incarceration; 
(2)  structured  ti^psitioning  involving 
the  participation  of  institutional  and 
aftercare  staffs  both  prior  to  and 
following  community  reentry;  and  (3) 
long-term  reintegrative  activities  to 
ensure  adequate  service  delivery  and 
the  required  level  of  social  control. 

In  FY  1995.  the  Johns  Hopkins 
Univmsity  received  a  competitively 
awarded  3-year  grant  to  test  its  intensive 
community-based  aftercare  model  in 
four  demonstration  sites:  Denver  (Metro 
area),  Colorado;  Clark  County  (Las 
Vegas).  Nevada;  Camden  and  Newark, 
New  Jersey;  and  Norfolk.  Virginia. 

The  Jomis  Hopkins  University  has 
contracted  with  California  State 
University  at  Sacramento  to  assist  in  the 


implementation  process  by  providing 
training  and  technical  assistance  and  by 
making  OJJDP  fimds  available  through 
contracts  to  each  of  the  four 
demonstration  sites. 

Each  of  the  sites  developed  risk 
assessment  instruments  for  use  in 
selecting  high-risk  youth  who  need  this 
type  of  intensive  aftercare,  hired  and 
trained  staff  in  the  intensive  aftercare 
model,  identified  existing  and  needed 
community  support  (intervention) 
services,  and  identified  and  collected 
data  necessary  for  the  independent 
evaluation  of  the  intensive  community- 
based  aftercare  program.  In  accordance 
with  a  strong  experimental  research 
design,  each  of  the  sites  uses  a  system 
of  random  assignment  of  clients  to  the 
program. 

Tne  Johns  Hopkins  University  and 
California  State  University  at 
Sacramento  have  provided  continuing 
training  and  technical  assistance  to 
administrators,  managers,  and  line  staff 
at  the  intensive  community-based 
aftercare  sites.  Staff  have  been  fully 
trained  in  the  theoretical  underpinnings 
of  the  LAP  model  and  in  its  practical 
applications,  such  as  techniques  for 
identifying  juveniles  appropriate  for  the 
program.  Training  and  technical 
assistance  in  this  model  have  also  been 
made  available  to  other  States  and 
OJJDP  grantees  on  a  limited  basis. 

This  effort  is  the  first  attempt  to 
implement  an  intensive,  integrated 
approach  to  aftercare  with  the  necessary 
transition  and  reentry  components.  One 
more  year  of  program  operation  and 
data  collection  would  provide  the 
information  and  data  needed  for 
analysis  of  the  effectiveness  of  the  lAP 
model.  The  National  Council  on  Crime 
and  Delinquency  is  performing  an 
evaluation  under  a  separate  grant. 

In  FY  1998,  OJJDP  proposes  to 
provide  a  fourth  year  of  funding  to  the 
Johns  Hopkins  University  to  provide 
ongoing  training  and  technical 
assistance  to  the  four  selected  sites  and 
also  provide  aftercare  technical 
assistance  services  to  jurisdictions 
participating  in  the  OJJDP/Department 
of  the  Interior  Youth  Environmental 
Service  (YES)  initiative,  OJJDP's  six 
SafeFutures  program  sites,  and  other 
programs,  including  the  New  York  State 
Division  for  Youth's  Youth  Leadership 
Academy  in  Albany.  New  York.  In 
addition,  the  grantee  would  work  with 
three  other  States  (Arkansas.  New  York, 
and  Washington)  that  plan  to  implement 
the  LAP  model  with  State  funds. 

The  lAP  project  would  be 
implemented  by  the  ctirrent  grantee,  the 
Jolms  Hopkins  University.  No 
additiontd  applications  would  be 
solicited  in  FY  1998. 


Evaluation  of  the  Intensive  Community- 
Based  Aftercare  Program 

In  FY  1995.  OJJDP  competitively 
awarded  a  3-year  grant  to  the  National 
Council  on  Crime  and  Delinquency 
(NCCD)  to  perform  a  process  evaluation 
and  design  an  outcome  evaluation  of  the 
Intensive  Commimity-Based  Aftercare 
Demonstration  and  Technical 
Assistance  program.  In  FY  1997,  the 
project  was  extended  an  additional  year 
to  begin  the  outcome  evaluation. 

The  purpose  of  the  outcome 
evaluation  is  to  answer  the  following 
key  research  questions:  (1)  To  what 
extent  is  the  nature  of  supervision  and 
services  provided  Intensive  Community- 
Based  Aftercare  Program  (LAP)  youth 
different  from  that  given  to  "regular" 
parolees?  (2)  To  what  extern  does  LAP 
have  an  impact  on  the  subsequent 
delinquent  or  criminal  involvement  of 
program  participants?  (3)  To  what 
extent  does  the  LAP  have  an  impact  on 
the  specific  areas  of  youth  functioning 
that  it  targets  for  intervention?  These 
intermediate  outcomes  include,  for 
example,  reduction  of  substance  abuse, 
improved  family  functioning,  improved 
peer  relationships,  improved  self- 
concept,  and  reduced  delinquent  or 
criminal  behavior.  (4)  To  what  extent  is 
LAP  cost-effective? 

To  obtain  the  answers  to  these 
questions.  NCCD  is  (1)  Using  a  true 
experimental  design  that  will  involve 
random  assignment  of  LAP-eligible 
youth  to  either  the  experimental  or 
control  conditions;  (2)  using  a  series  of 
measures  to  compare  differences 
between  the  two  groups  in  terms  of 
services  delivered,  pre/post  changes  in 
selected  areas  of  youth  functioning,  and 
the  extent  and  nature  of  recidivism;  and 
(3)  estimating  the  per-participant  costs 
for  the  LAP  and  control  groups. 

Data  collection  is  being  accomplished 
using  several  methods,  including  use  of 
a  series  of  forms  developed  to  capture 
data  on  youth  and  program 
characteristics  and  a  battery  of 
standardized  testing  instruments        .^ 
administered  before  and  after 
institutional  commitment  and  LAP  to 
measure  the  changes  in  youth 
functioning.  The  grantee  is  also 
conducting  searches  of  State  agency  and 
State  police  records  to  measure 
recidivism  and  analyzing  State  agency 
and  juvenile  court  data  to  estimate 
costs. 

This  project  will  be  implemented  by 
the  ourent  grantee.  NCCD.  No 
additional  applications  will  be  solicited 
in  FY  1998. 
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Training  and  Technical  Assistance  for 
National  Innovations  To  Reduce 
Disproportionate  Minority  Confinement 
(the  Debomh  Ann  Wysinger  Memorial 
Program) 

National  data  and  studies  have  shown 
that  minority  children  are 
overrepresented  in  secure  juvenile  and 
criminal  justice  facilities  across  the 
country.  Since  the  1988  reauthorization 
of  the  JJDP  Act,  State  Formula  Grants 
program  plans  have  addressed  the 
disproportionate  confinement  of 
minority  juveniles.  This  is 
accomplished  by  gathering  and 
analyzing  data  to  determine  whether 
minority  juveniles  are 
disproportionately  confined  and.  if  so, 
designing  strategies  to  address  this 
issue.  A  competitive  Special  Emphasis 
discretionary  grant  program  was 
developed  in  FY  1991  to  demonstrate 
model  approaches  to  addressing 
disproportionate  minority  conRnement 
(DMC)  in  five  State  pilot  sites  (Arizona, 
Florida.  Iowa,  North  Carolina,  and 
Oregon).  Funds  were  also  awarded  to  a 
national  contractor  to  provide  technical 
assistance  to  assist  both  the  pilot  sites 
and  other  States,  evaluate  their  efforts, 
and  share  relevant  information. 

In  FY's  1994  and  1995.  OJJDF  made 
additional  Special  Emphasis 
discretionary  funds  available  to 
nonpilot  States  that  had  completed  data 
gathering  and  assessment  in  order  to 
provide  initial  funding  for  innovative 
projects  designed  to  address  DMC. 

Tliese  efforts  to  address  DMC  have 
yielded  an  important  lesson:  that 
systemic,  broad-based  interventions  ar^ 
necessary  to  address  the  issue.  In 
recognition  of  the  continued  need  to 
improve  the  ability  of  States  and  local 
jurisdictions  to  address  DMC,  OnDP 
issued  a  competitive  solicitation  in  FY 
1997  for  innovative  proposals  to 
implement  a  3-year  national  training. 
technical  assistance,  and  information 
dissemination  initiative  focused  on  the 
disproportionate  confinement  of 
minority  youth. 

In  FY  1997,  through  a  competitive 
selection  process.  OJIDF  awarded  a  3- 
year  contract  to  implement  the  DMC 
training  program  to  Cygnus  Corporation, 
Inc.  Project  objectives  for  the  firet  year 
were:  (1)  To  disseminate  to  States, 
localities.  OJIDP  staff,  and  key  OJJDF 
grantees  a  review  and  synthesis  of  the 
existing  knowledge  base  and  research 
on  DMC  that  includes  State  and  local 
practices  designed  to  address  DMC;  (2) 
to  develop  a  training  ciirriculum  for 
poliC]rmakers,  decisionmakers,  and 
practitioners  in  the  juvenile  justice 
system;  (3)  to  develop  and  deUver 
technical  assistance  to  0)]DP  grantees 


and  to  incorporate  DMC  issues, 
practices,  and  policies;  (4)  to  develop 
and  begin  the  process  of  assisting  I^C 
grantees  to  implement  and 
institutionalize  their  DMC  programs;  (5) 
to  collaborate  with  OJJDP's  Formula 
Grants  program  technical  assistance 
contractor.  Community  Research 
Associates,  and  OJJDP  staff  to  help 
States  improve  their  DMC  compliance 
plans  and  their  strategic  planning  as  it 
addresses  DMC;  (6)  to  plan,  develop, 
and  implement  a  national  dissemination 
and  education  effort  to  faciUtate 
development  of  effective  DMC  efforts  at 
the  State  and  local  levels;  and  (7)  to 
convene  an  advisory  group  to  support 
the  project  team  on  current  DMC  policy, 
practice  and  progress. 

This  project  will  be  implemented  by 
the  current  grantee.  Cygnus  Corporation. 
Inc.  No  additional  applications  will  be 
solicited  in  FY  1998. 

Juvenile  Probation  Survey  Research 

OJJDP  will  continue  its  effort  to  track 
nonresidential  probation.  This  project 
complements  OJJDP's  program  to 
statistically  track  juveniles  in  residential 
custody.  Experience  has  shown  that  in 
order  to  understand  fully  the  dynamics 
and  characteristics  of  residential 
placement,  it  is  necessary  also  to 
understand  the  dynamics  of 
nonresidential  sanctions.  To  that  end, 
the  Office  began  a  program  to  monitor 
the  most  important,  most  safient 
attributes  of  juvenile  probation.  Work  to 
date  has  involved  enhancing  our 
understanding  of  the  structure  of 
juvenile  probation  and  the  most 
important  response  level.  The  project 
has  tracked  the  types  of  juvenile 
probation  offices  in  operation  and  has  to 
catalog  these  offices.  From  this  catalog, 
OJJDP  will  develop  an  effective  and 
complete  frame  for  conducting  either 
surveys  or  censuses. 

In  1996.  OJJDP  convened  a  meeting  of 
probation  practitioners  and  researchers 
in  the  area  of  probation  to  fully  discuss 
the  issues  of  probation  and  the  most 
important  statistics  a  national  reporting 
program  should  provide.  The 
information  and  ideas  from  this  meeting 
yielded  a  broad  and  important  set  of 
statistical  needs  to  inform  the  future  of 
juvenile  probation.  Among  the  issues 
identified  are  the  effectiveness  of 
probation,  the  costs  of  probation,  and 
the  most  appropriate  population  for 
probation.  Each  issue  will  be  explored 
in  this  project  to  determine  how  best  to 
capture  the  information.  The 
combination  of  statistical  and  research 
projects  will  be  determined  in 
conjimction  with  the  development  of 
this  survey. 


In  FY  1997,  the  project  focused  on 
development  of  a  complete  list  of 
juvenile  probation  offices,  including 
suboffices  and  head  offices.  This 
information  will  prove  vital  when 
determining  the  specific  response  level 
that  will  give  the  desired  level  of 
information.  For  example,  should  OJJDP 
determine  to  gather  information  on  each 
probation  officer,  a  survey  of  head 
offices  may  suffice.  However,  if  OJJDP 
proposes  to  collect  information  on  each 
juvenile  probationer,  a  siuvey  all 
suboffices  may  be  necessary.  Also  in  FY 
1997.  OJJDP  and  the  Bureau  of  the 
Census  continued  background  work  to 
develop  the  questionnaire  to  be  used  for 
this  survey.  "The  specifics  of  the 
questionnaire  will  depend  upon  the 
resolution  of  several  important 
methodological  aspects. 

The  project  will  oe  implemented  in 
FY  1998  through  an  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications  will 
be  soUdted  in  FY  1998. 

Training  for  Juvenile  Corrections  and' 
Detention  Management  Staff 

This  training  program  for  juvenile 
corrections  and  detention  management 
staff  began  in  FY  1991  under  a  3-year 
interagency  agreement  with  the  National 
Institute  of  Corrections  (NIC).  The 
program  offers  a  core  curriculum  for 
juvenile  corrections  and  detention 
administrators  and  midlevel 
management  personnel  in  such  areas  as 
leadership  development,  management, 
training  of  trainera.  legal  issues,  cultural 
diversity,  the  role  of  the  victim  in 
juvenile  corrections,  juvenile 
programming  for  specialized-need 
offenders,  and  managing  the  violent  or 
disruptive  offender.  Because  of  the 
continuing  need  for  the  executive  level 
training  NIC  provides,  the  agreement 
was  renewed  for  an  additional  3-year 
term  in  FY  1994  and  renewed  again  in 
FY  1997  for  a  2-year  term.  In  FY  1997, 
NIC  amducted  8  training  seminars,  2 
woriuhops.  1  satellite  video  confierenoe 
and  made  14  technical  assistance 
awards,  reaching  more  than  6,000 
participants. 

In  FY  1998.  OJJDP  v«ll  continue  to 
support  the  development  and 
implementation  of  a  comprehensive 
training  program  for  juvenile  corrections 
and  detention  management  staff  through 
the  interagency  agreement  with  NIC.  It 
is  anticipated  that  in  FY  1998  the 
project  will  provide  6  seminars  to  more 
than  150  executives  and  management 
staff  and  technical  assistance  related  to 
training  to  a  number  of  juvenile 
conections  and  detention  agencies.  The 
training  is  conducted  at  the  NIC 
Academy  and  regionally. 
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The  program  will  be  implemented  by 
the  current  grantee.  NIC.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

Training  for  Line  Staff  in  Juvenile 
Detention  and  Corrections 

Training  is  a  cost-effective  tool  for 
helping  to  improve  conditions  of 
confinement  and  services  for  youth 
detained  or  confined  in  residential 
facilities.  In  FY  1994.  the  National 
Juvenile  Petention  Association  (NJDA) 
was  awarded  a  ccnnpetitive  3-year 
project  period  grant  to  establi^  a 
training  program  to  meet  the  needs  of 
the  more  thaii  38,000  line  staff  serving 
juvenile  detention  and  conections 
fiadlities.  In  FY  1995  and  FY  1996. 
NJDA  developed  eight  training 
curriculums.  including  a  corrections 
careworker  curriculum  and  a  train-the- 
trainer  curriculum.  In  addition.  NJDA 
conducted  42  separate  trainings, 
developed  lesson  plans,  and  provided 
technical  assistance  to  juvenile  justice 
agencies. 

hi  FY  1997,  NJDA  was  funded  to 
provide  training  and  technical 
assistance  services  to  State  agencies  and 
organizations  in  16  States,  assist 
regional  groups  and  local  organizations, 
directly  train  nearly  700  line  staff,  and 
respond  to  telephone  requests  for 
technical  assistance  services.  NJDA  also 
established  Web  site  connections  with 
OJJDP,  the  American  Correctional 
Association,  and  other  organizations.  A 
commiuiity  college  in  Michigan  is 
adapting  two  of  the  NJDA  ctirriculums, 
Juvenile  Detention  Careworker 
Curriculum  and  Juvenile  Corrections 
Careworker  Curriculum,  for  academic 
credit. 

In  FY  1998,  OJJDP  proposes  to  award 
continuation  funding  to  NJDA.  In  formal 
partnership  with  the  National 
Association  of  Juvenile  Correctional 
Agencies,  Juvenile  Justice  Trainers 
Association,  and  the  School  of  Criminal 
Justice  at  Michigan  State  University. 
NJDA  proposes  that  FY  1998  goals 
include  the  continuing  deUvery  of  line 
staff  training  and  technical  assistance, 
conducting  training  evaluation  in 
conjunction  vrith  the  newly  developed 
National  Training  and  Technical 
Assistance  Center  (NTT AC)  protocols, 
providing  pilot  training  for  trainers, 
developing  action  plans  for  two  new 
curriculums.  drafting  line  staff 
professional  development  models,  and 
disseminating  training  materials  and 
services  through  the  NTTAC  and  the 
Internet. 

This  project  would  be  implemented 
by  the  current  grantee,  NJDA.  No 
additional  applications  would  be 
solicited  in  FY  1998. 


Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams  To 
Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

The  Conditions  of  Confinement: 
Juvenile  Detention  and  Correctional 
Facilities  Research  Report  (1994). 
completed  by  Abt  Associates  under  an 
OJJDP  grant,  identified  overcrowding  as 
the  most  urgent  problem  being  juvenile 
corrections  and  detention  facilities. 
Overcrowding  in  juvenile  fadUties  is  a 
function  of  decisions  and  poUdes  made 
at  the  State  and  local  levels.  The  trend 
toward  increased  use  of  detention  and 
commitment  to  State  Eadlities.  which 
has  been  seen  in  many  jurisdictions,  has 
been  reversed  when  key 
dedsionmakers.  such  as  the  chief  judge, 
chief  of  police,  director  of  the  local 
detention  fadUty,  head  of  the  State 
juvenile  correctional  agency,  and  others 
who  affect  the  flow  of  juveniles  through 
the  system,  agree  to  make  dedsions 
collaboratively  and  modify  existing 
practices  and  polides.  In  some 
instances,  modification  has  occurred  in 
response  to  court  orders.  Compliance 
with  court  orders  can  be  improved  with 
the  support  of  enhanced  interagency 
communication  and  planning  among 
those  agendes  impacting  the  flow  of 
juveniles  through  the  system. 

In  addressing  the  problem  of 
overcrowded  facilities.  OJJDP 
considered  the  recommendations  of  the 
Conditions  of  Confinement  study 
regarding  overcrowding,  the  data  on 
overrepresentation  of  minority  youth  in 
confinement,  and  other  information  that 
suggests  crowding  in  juvenile  facilities 
is  a  national  problem.  Policymakers  can 
address  this  issue  by  increasing 
capacity,  where  necessary,  or  by  taking 
other  steps  to  control  crowding. 

This  project,  competitively  awarded 
to  the  National  Juvenile  Detention 
Association  (NJDA)  (in  partnership  writh 
the  San  Frandsco  Youth  Law  Center)  in 
FY  1994  for  a  3-year  projed  period, 
provides  training  and  technical 
assistance  materials  for  use  by  State  and 
local  jurisdictional  teams.  After 
information  colledion  and  preparation 
of  training  and  technical  assistance 
materials  in  FY's  1994  and  1995,  NJDA 
selected  three  jurisdidions  in  FY  1996 
for  onsite  development, 
implementation,  and  testing  of 
procedures  to  reduce  crowding.  The 
sites  are  Camden,  New  Jersey; 
Oklahoma  City.  Oklahoma;  and  the 
Rhode  Island  Juvenile  Corredions 
System.  In  FY  1997.  projed 
accomplishments  included  the 
following:  (1)  Development  of  a  resource 
guide.  Juvenile  Detention  and  Training 
School  Crowding:  Court  Case 


Summaries,  and  a  training  tool. 
"Crowding  in  Juvenile  Detention 
Centers:  A  Problem-Solving  Manual"  (in 
draft);  (2)  delivery  of  comprehensive 
technical  assistance  to  two  detention 
centers  and  limited  technical  assistance 
to  two  State  juvenile  corredions 
systems;  and  (3)  training  presentations 
to  the  National  Council  of  Juvenile  and 
Family  Court  Judges  and  other  groups. 

In  FT  1998.  OJjDP  proposes  to  award 
continuation  funding  to  NJDA  to 
continue  efforts  to  reduce  overcrowding 
in  fadlities  where  juveniles  are  held, 
through  systemic  change  within  local 
juvenile  detention  systems  cm-  statewide 
juvenile  corrections  systems.  Among  the 
spedfic  activities  proposed  for  FY  1998 
are:  fl)  Publication  of  a  spedal  edition 
of  the  NJDA  Journal  for  Juvenile  Justice 
and  Detention  focused  exclusively  on 
jurisdictional  teamworic  to  reduce 
overcrowding  in  juvenile  detention  and 
corrections  (jurisdictional  teams  consist 
of  designated  NJDA/Youth  Law  Center 
project  staff  working  with  key  juvenile 
justice  officials  in  the  sites  seleded  for 
technical  assistance);  (2)  completion  of 
a  strategy  to  deliver  comprehensive 
technical  assistance  to  the  Nebraska 
Health  and  Human  Services  Agency;  (3) 
identification  of  additional  sites  for 
comprehensive  training  and  technical 
assistance;  (4)  development  of  a  desktop 
guide  on  juvenile  facility  overcrowding; 
(5)  further  refinement  of  the 
jurisdidional  team  training  and 
technical  assistance  package;  (6) 
development  of  a  national 
videoconference  on  crowding  issues;  (7) 
education  and  information 
dissemination  to  the  juvenile  justice 
community;  and  (8)  exploration  of 
public/private  partnerships. 

This  projed  would  be  implemented 
by  the  current  grantee,  NJDA.  No 
additional  applications  would  be 
solidted  in  FY  1998. 

National  Program  Directory 

In  FY  1998.  OJJDP  proposes  to 
support  the  maintenance  of  this 
diredory  that  identifies  and  categorizes 
juvenile  justice  agencies,  facilities,  and 
programs  in  the  United  States  to  allow 
for  routine  statistical  data  collections 
covering  these  agencies  and  programs. 
The  directory  projed  has  developed 
lists  of  juvenile  detention,  correctional, 
and  shelter  facilities.  This  list,  which 
includes  all  public  and  private  fadlities 
that  can  hold  juveniles  who  are  in  the 
juvenile  justice  system  in  a  residential 
setting  (i.e..  with  sleeping,  eating,  and 
other  necessary  facilities),  has  served  as 
the  frame  for  OJJDP's  Census  of 
Juveniles  in  Residential  Placement  and 
would  serve  as  the  frame  for  OJJDP's 
Juvenile  Residential  Facility  Census. 
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The  directory  project  has  also  begiui 
development  of  a  list  of  juvenile 
probation  oflices  to  serve  as  the  Erame 
for  OnDP's  Survey  of  Juvenile 
Probation. 

Beyond  developing  the  computer 
structure,  this  project  developed  the 
actual  sampling  frame  or  address  list. 
The  development  of  complete  frames  for 
any  segment  of  the  juvenile  justice 
system  required  many  different 
approaches.  The  Census  Bureau  used 
contacts  with  professional  organizations 
to  compile  a  preliminary  list  of  juvenile 
facilities,  courts,  probation  offices,  and 
programs.  The  Census  Bureau  will  seek 
contacts  in  each  State  for  further 
clarification  of  the  lists,  following  up 
until  a  complete  list  of  all  programs  of 
interest  has  been  compiled. 

This  program  woula  be  continued  in 
FY  199a  through  an  interagency 
agreement  with  the  Census  Bureau.  No 
additional  applications  would  be 
solicited  in  FY  1998. 

Juvenile  Sex  Offender  Typology 

The  juvenile  justice  system  has 
struggled  to  address  issues  related  to 
juvenile  sex  offenders'  dangerousness, 
the  most  appropriate  level  of  placement 
restrictiveness,  the  potential  for 
rehabilitation,  assessment  requirements, 
and  intervention  needs.  Efforts  to 
effectively  address  these  issues  have 
been  hampered  by  the  lack  of  an 
empirically  based  system  for  classifying 
this  heterogeneous  population  into 
meaningful  subgroups.  To  respond  to 
this  need.  OJ)DP  competitively  awarded 
FY  1997  funding  to  two  feasibility 
studies,  one  being  conducted  by  the 
University  of  Illinois-Springfield,  the 
other  by  Health  Related  Research.  Each 
study  is  designed  to  determine  the 
specific  methodologies  best  suited  to 
generate  an  empirically  validated 
typology  of  the  juvenile  sex  offender. 
The  work  on  these  grants  will  begin 
early  in  FY  1998.  Based  on  the  results 
of  these  initial  studies,  OJJDP  will 
determine  how  best  to  support  the 
development  of  the  typology. 

These  studies  will  m  implemented  by 
the  current  grantees.  University  of 
Illinois — Springfield  and  Health  Related 
Research.  No  additional  applications 
will  be  solicited  in  FY  1998. 

Interagency  Proffams  on  Mental  Health 
and  Juvenile  Justice 

In  October  1996,  OJJDP  convened  a 
Mental  Health/Juvenile  Justice  Working 
Group  to  discuss  the  mental  health 
needs  of  juveniles  and  to  suggest 
funding  priorities  for  0)JDP.  In  the  1997 
program  planning  process.  OJJDP 
determined  that  with  the  minimal 
resources  available  it  would  be  cost 


elective  to  support  several  ongoing 
programs  funded  by  other  Federal 
agencies  that  were  consistent  with  the 
recommended  areas  of  activity.  OJfDP 
therefore  transferred  funds  to  three 
Federal  agencies  to  support  the 
enhancement  of  juvenile  justice 
components  or  research  on  at-risk  youth 
in  the  mental  health  area. 

First,  OJJDP  transferred  funds  to  the 
Center  for  Mental  Health  Services 
(CMHS),  U.S.  Department  of  Health  and 
Human  Services,  to  support  a  3-year 
effort  to  provide  technical  assistance  to 
the  31  existing  CMHS  Child  Mental 
Health  sites,  llie  project  period  began 
on  October  1, 1997,  and  will  end  on 
September  30.  2000.  These  funds  will  be 
used  to  strengthen  the  capacity  of  the 
existing  sites  by  providing  technical 
assistance  on  mental  health  services  for 
juveniles  in  the  juvenile  justice  system 
and  by  including  them  in  the 
continuum  of  care  that  is  being  created 
in  the  sites. 

OJJDP  also  transferred  funds  to  the 
National  Institute  of  Corrections  (NICJ. 
which,  along  with  the  Substance  Abuse 
and  Mental  Health  Services 
Administration,  supports  a  program  to 
provide  technical  assistance  with  regard 
to  programming  and  services  for 
juvenile  offenders  with  co-occiuring 
disorders.  This  is  also  a  3-year  project 
period  that  began  on  October  1, 1997, 
and  will  end  on  September  30,  2000. 
NIC  will  supplement  the  existing 
technical  assistance  provider,  the 
GAINS  Center,  to  enable  it  to  devote 
technical  assistance  resources  to 
support  improved  treatment  and 
services  programs  for  juvenile  offenders 
with  co-oocurring  disorders  in  the 
juvenile  justice  system.  Previously,  the 
focus  of  the  grant  had  been  on  the 
provision  of  technical  assistance  to  the 
adult  system. 

Finally,  OJJDP  transferred  funds  to  the 
National  Institute  of  Mental  Health 
(NIMH)  to  partially  support  additional 
costs  associated  with  tira  conduct  of  an 
expanded  and  extended  followup  study 
of  various  treatment  modalities  for 
attention  deficit  hyperactive  disorder 
(ADHD)  in  children.  The  expanded 
followup  will  assess  substance  abuse 
and  use  and  related  factors  necessary  for 
evaluating  changes  in  ADHD  children's 
risk  for  subsequent  substance  use  and 
abuse  attributable  to  their  randomly 
assigned  treatment  conditions.  In 
addition,  the  multimodal  treatment 
study  of  children  with  ADHD  affords 
the  opportunity  to  assess  the  experience 
of  study  participants  with  the  legal 
system,  e.g..  contacts  with  the  juvenile 
justice  system,  acts  of  delinquency, 
court  referrals,  and  other  criminal  and/ 
or  precriminal  activities. 


In  FY  1998.  OJJDP  will  transfer 
additional  funds  to  support 
continuation  of  the  NIC  and  CMHS 
technical  assistance  and  the  training 
and  research  of  NIMK  No  new 
applications  will  be  solicited  in  FY 
1998. 

Ju  venile  Residential  Facility  Census 

In  1996,  OJJDP  proposes  to  continue 
to  fund  the  development  and  testing  of 
a  new  census  of  juvenile  residential 
facilities.  This  census  would  focus  on 
those  facilities  that  are  authorized  to 
hold  juveniles  based  on  contact  with  the 
juvenile  justice  system.  During  FY  1997, 
the  (MTOject  conducted  an  extensive 
series  of  interviews  with  facility 
administrators  and  facility  staff  onate  at 
20  locations.  The  subjects  covered  in 
these  interviews  included  education, 
mental  health  and  substance  abuse 
treatment,  health  services,  conditions  of 
custody,  staffing,  and  Eacility  capacity. 
From  these  interviews,  the  project  staff 
have  produced  an  extensive  and 
detailed  report  for  OJJDP  discussing 
how  best  to  capture  information  on 
these  topics  and  has  produced  a  draft 
questionnaire  based  on  these  results. 

In  FY  1998,  the  project  staff  would 
refine  the  draft  instrument  and  test  it 
through  a  series  of  cognitive  interviews 
onsite  at  approximately  25  facilities. 
After  another  round  of  revision  and 
comment,  the  questionnaire  would  be 
tested  for  feasibility  by  conducting  a 
sample  survey  of  500  facilities.  Again, 
the  questionnaire  would  go  through  a 
round  of  revision  based  on  the  test 
results  before  being  finalized. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Govenunents 
Division  and  Statistical  Research 
Division.  No  new  applications  would  be 
solicited  in  FY  1998. 

The  National  Longitudinal  Survey  of 
Youth  97 

OJJK*  proposes  to  support  the  second 
round  of  data  collection  under  the 
National  Longitudinal  Survey  of  Youth 
97  (NLSY97)  through  an  interagency 
agreement  with  the  Bureau  of  Labor 
Statistics  (BLS).  In  1994.  BLS  began  its 
design  and  development  work  for  a  new 
National  Longitudinal  Survey  of  Youth, 
similar  to  the  ongoing  National 
Longitudinal  Survey  of  Youth  1979. 
Under  the  NLSY97,  a  nationally 
representative  sample  of  10,000  youth 
ages  12  to  17  years  old  was  selected  in 
order  to  study  the  school-to-work 
transition.  However,  BLS  has 
acknowledged  the  importance  of 
collecting  additional  data  on  the 
involvement  of  thdse  youth  in  antisocial 
and  other  behavior  that  may  affect  their 


successful  transition  to  productive  work 
careers. 

The  breadth  of  topics  covered  by  this 
survey  provides  a  rich  and 
complementary  source  of  information 
about  risk  and  protective  factors  that  are 
also  related  to  the  initiation,  persistence 
and  desistance  of  delinquent  and 
criminal  behavior.  This  interagency 
agreement  supplements  the  data 
collection  by  asking  questions  about 
delinquency,  guns,  drug  sales,  and 
violent  behavior.  In  addition  to 
generating  the  first  national,  cross 
sectional,  estimates  of  self-reported 
delinquency  since  the  late  National 
Youth  Surv^  of  the  early  1980's,  this 
new  longitudinal  survey  would  also 
provide  an  opportunity  to  determine  the 
generalizabiUty  of  the  findings  from 
OJJDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency 
and  other  city-specific  longitudinal 
studies  across  a  nationally 
representative  population  of  youth. 

The  program  would  be  implemented 
by  the  BLS  under  an  interagency 
agreement.  No  additional  applications 
would  be  solicited  in  FY  1998. 

National  Academy  of  Sciences  Study  of 
Juvenile  Justice 

The  growth  of  violent  juvenile  crime 
from  the  latter  half  of  the  1980's  to  the 
mid-1 990's  created  public  anxiety  and 
fueled  debate  about  the  viability  and 
effectiveness  of  this  Nation's  juvenile 
justice  system.  This  growing  concern 
has  led  many  States  in  recent  years  to 
move  away  from  rehabilitation  and 
move  toward  deterrence  and 
punishment  as  primary  objectives  of 
their  juvenile  justice  systems. 

In  FY  1997,  OJJDP  initiated  support 
for  a  2-year  study  by  the  National 
Academy  of  Sciences  to  examine 
research  on  the  functioning  of  the 
juvenile  justice  system  over  the  past  10 
years  in  the  areas  of  delinquency 
prevention  and  control.  The  purpose  of 
this  extensive  review  is  to  provide  a 
scientifically  sound  basis  for  plaiming  a 
multidisdplinary,  multiagency  agenda 
for  research  that  not  only  informs 
policymakera  and  practitioners  about 
the  nature  and  extent  of  juvenile 
delinquency  and  violence  but  also 
identifies  the  most  effective  strategies 
for  preventing  and  reducing  youth  crime 
and  violence. 

Issues  of  interest  to  the  study  include: 
(1)  An  assessment  of  the  status  of 
research  into  youth  violence, 
methodological  approaches  to  evaluate 
the  effectiveness  of  youth  violence 
prevention  efforts,  and  the  efficacy  of 
Federal,  State,  and  local  efforts  to 
control  youth  violence;  (2)  a  review  of 
research  literature  and  data  on  juvenile 


court  practices  during  this  period, 
including  the  experience  with  Federal 
requirements  regarding  status  offenders, 
detention  practices,  and  the  impact  of 
diversion  strategies  and  waivers  to 
criminal  court  for  certain  offenders  and 
offenses;  (3)  a  review  of  research 
literature  and  data  on  clients  in  the 
juvenile  justice  system  including 
concerns  regarding  disproportionate 
minority  confinement  and  gender 
equity;  (4)  an  assessment  of  available 
evaluation  literature  on  system 
programs  and  prevention  strategies  and 
programs  including  identification  of 
gaps  in  the  research  and 
recommendations  to  strengthen  it;  and 
(5)  the  relationship  between  the 
research  on  the  causes  and  correlates  of 
juvenile  delinquency  and  normal 
adolescent  growth  and  development. 

A  project  report,  synthesizing 
materials  gathered  from  discussions  and 
papers  presented  at  workshops  and 
expert  panel  meetings,  will  provide  an 
overview  of  the  critical  issues 
confronting  the  juvenile  jtistice  field, 
gaps  in  ciurent  knowledge  base,  and 
future  directions  for  research  and 
program  development 

This  program  will  be  implemented  by 
the  current  grantee,  the  National 
Academy  of  Sciences.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

TeenSupreme  Career  Preparation 
Initiative 

In  FY  1998,  OJJDP,  in  partiiership 
with  the  U.S.  Department  of  Labor's 
(DOL's)  Employment  and  Training 
Administration,  will  provide  funding 
■support  to  the  Boys  and  Girls  Clubs  of 
America  for  demonstration  and 
evaluation  of  the  TeenSupreme  Career 
Preparation  Initiative.  DOL  will  provide 
$2.5  million  to  support  the  program, 
and  OJJDP  would  provide  $250,000  to 
support  the  initial  costs  of  the 
evaluation.  This  initiative  will  provide 
employment  training  and  other  related 
services  to  at-risk  youth  through  local 
Boys  and  Girls  Clubs  with  TeenSupreme 
Centers.  The  Boys  and  Girls  Clubs  of 
America  currently  has  41  TeenSupreme 
Centers  in  local  clubs  around  the 
country  and  may  consider  expanding 
the  number  of  centers  in  1998.  DOL 
funds  will  support  program  staffing  in 
the  existing  41  TeenSupreme  Centers 
and  provide  intensive  training  and 
technical  assistance  to  each  site.  These 
funds  will  also  be  used  by  the  Boys  and 
Girls  Clubs  of  America  to  provide 
administrative  and  staffing  support  to 
this  program  from  the  national  office. 
OJJDP  funds  would  be  used  to  support 
the  evaluation  component  of  the 
program.  Boys  and  Girls  Clubs  of 


America  would  contract  with  an 
independent  evaluator  to  evaluate  the 
program. 

1ms  jointly  funded  Department  of 
Labor  and  OJJDP  initiative  would  be 
implemented  by  the  Boys  and  Girls 
Clubs  of  America.  No  additional 
applications  would  be  solicited  in  FY 
1998. 

Technical  Assistance  to  Native 
Americans 

Native  American  programs  for 
juveniles  are  facing  increasing  pressures 
because  of  the  growing  number  of  youth 
who  are  involved  in  drug  abuse,  gang 
activity,  and  delinquency.  Many 
reservations  are  experiencing  the 
problems  that  plague  communities 
nationwide:  gang  activity,  violent  crime, 
use  of  weapons,  and  increasing  drug 
and  alcohol  abuse. 

From  FY  1992  to  FY  1995,  OJJDP 
funded  four  Native  American  sites  to 
support  the  development  of  community- 
based  programs  to  deal  with  these 
problems.  These  sites  were  the  Gila 
River  Indian  Community  in  Arizona;  the 
Navajo  Nation  Chinle  District  in 
Arizofia;  the  Red  Lake  Ojibwe  in 
Miimesota;  and  the  Pueblo  of  Jemez  in 
New  Mexico.  Each  of  these  conununities 
implemented  programs  specifically 
designed  to  meet  the  needs  of  the  tribe. 
For  example,  in  Gila  River,  an 
alternative  school  was  developed  and 
implemented.  The  Navajo  Nation 
expanded  the  Peace  Maker  program  to 
accommodate  additional  delinquent 
offenders,  an  approach  that  was  adopted 
by  the  Red  Lake  and  Pueblo  Jemez 
commimities.  Additional  programming, 
such  as  job  skills  development,  was  also 
initiated  in  some  of  these  communities 
to  meet  the  needs  of  tribal  youth. 
Although  these  programs  were  well 
received,  the  sites  also  needed  to 
expand  programming  options  such  as 
gang  and  drug  prevention  and 
intervention  programs. 

In  FY  1997,  American  Indian 
Development  Associates  (AIDA)  was 
selected  to  implement  OJJDP's  national 
technical  assistance  program  for  tribes 
and  urban  tribal  programs  across  the 
country.  This  3-year  program  will 
support  the  development  of  additional 
program  options  for  the  four  tribes 
previously  funded  and  extend  technical 
assistance  to  tribal  communities  and 
urban  tribal  programs  nationwide.  AIDA 
initially  developed  a  needs  assessment 
instrument  and  provided  other  technical 
assistance  to  Juvenile  Detention 
Facilities  in  Indian  Country  luider  an 
agreement  to  support  the  Office  of 
Justice  Programs  (OJP)  Corrections 
Program  Office's  project  with  the  Gila 
River  and  Yankton  Tribes.  AIDA  also 
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fiacilitated  team  learning  activities 
during  the  Arizona  Indian  Youth  Gang 
Prevention  Conference,  coordinated  the 
First  Native  American  Juvenile  Justice 
Summit,  and  provided  technical 
assistance  to  Indian  tribes  on  behalf  of 
OJPP.  the  Office  of  Tribal  Justice,  and 
the  0|P  Indian  Desk. 

In  FY  1998.  AIOA  will  continue  to 
provide  technical  assistance  to  Native 
American  and  Alaskan  Native 
communities.  Technical  assistance  will 
enable  the  tribes  to  further  develop 
alternatives  to  detention,  specifically 
targeting  juveniles  who  are  first  or 
nonviolent  offenders;  design  guidebooks 
for  the  tribal  peacemaking  process  to  be 
used  in  addressing  juvenile  delinquency 
issues  that  are  reported  to  Family 
District  Couri  systems:  design  and 
implement  juvenile  justice  needs 
assessments  to  assist  tribes  in 
responding  to  juvenile  detention  and 
alternatives  to  detention  needs;  develop 
protocols  to  implement  State  Children's 
Code  provisions  that  affect  Native 
American  Children;  establish 
sustainable,  comprehensive  community- 
based  planning  processes  that  focus  on 
the  needs  of  trifa«l  youth;  plan  and 
conduct  juvenile  justice  training 
seminars:  and  assist  John  Jay  College  of 
Criminal  Justice  to  design  and  develop 
a  Tribal  Justice  Training  and  Technical 
Assistance  Workshop  under  OJJDP's 
Law  Enforcement  Training  Contract. 
The  workshop  will  emphasize  juvenile 
probation,  serious  habitual  offenders, 
and  tribal  youth  gangs. 

This  program  will  oe  implemented  by 
the  current  grantee,  American  Indian 
Development  Associates.  No  additional 
applications  will  be  solicited  in  FY 

Training  and  Technical  Assistance  To 
Promote  Teen  Court  Programs 

OJJDP  considers  teen  courts,  also 
called  peer  or  youth  courts,  to  be  a 
promising  mechanism  for  holding 
juvenile  offenders  accountable  for  their 
actions  while  promoting  avenues  for 
positive  youth  development.  Teen 
courts  are  included  as  a  promising  early 
intervention  program  in  OJJDP's 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders. 

To  encourage  the  use  of  teen  court 
programs  to  address  problems 
associated  with  delinquency,  substance 
abuse,  and  traffic  safety,  OJJDP  provided 
funding  in  FY  1996  to  supplement  the 
existing  Teen  Court  Program  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  of  the  U.S. 
Department  of  Transportation.  The 
NHTSA  grant  was  awarded  in  FY  1994 
for  a  3-year  project  period  to  the 
American  Probation  and  Parole 


Association  (APPA)  to  develop  a  teen 
court  guide  and  provide  training  and 
technical  assistance  to  develop  or 
enhance  teen  court  programs.  This 
NHTSA  grant  was  supplemented  with 
OJJDP  FY  1996  and  FY  1997  hinds  to 
support  the  development  of  the  joint 
publication  Peer  Justice  and  Youth 
Empowerment:  An  Implementation 
Guide  for  Teen  Court  Progjrams  and  to 
provide  an  expanded  technical 
assistance  capacity. 

The  national  response  to  APPA's 
training  and  technical  assistance  and  to 
the  Guide  has  been  very  enthusiastic.  A 
second  printing  of  the  Guide  will  be 
available  by  April  1998.  fJHTSA  and 
OJJDP  have  received  numerous  requests 
to  provide  additional  training  seminars 
and  technical  assistance  based  on  the 
Guide. 

In  FY  1996,  OJJDP  is  considering 
further  collaboration  with  NHTSA, 
HHS,  and  other  interested  agencies,  to 
enhance  the  training  seminars  with 
information  on  the  possibility  of  teen 
courts  being  used  as  an  integral  part  of 
balanced  and  restorative  justice 
initiatives  and  to  help  address  the 
growing  problem  of  children  who  are 
being  suspended  and  expelled  firom 
school  because  of  misbehavior, 
including  misbehavior  related  to 
learning  problems.  These  activities 
would  complement  current  training  on 
the  use  of  teen  courts  to  address  youth 
possession  and  use  of  alcohol  and 
marijuana,  issues  of  particular  interest 
to  these  agencies.  Technical  assistance 
would  be  provided  to  selected 
jurisdictions  with  site-specific  strategic 
planning  for  the  program  organizers  on 
developing,  implementing,  or  enhancing 
teen  court  programs,  particularly  in 
school-related  areas.  To  be  eligible  for 
technical  assistance,  recipients  would 
need  to  have  completed  a  teen  court 
training  seminar.  OJJDP  would  award  a 
competitive  grant  to  implement  a  3-year 
program. 

Training  and  Technical  Assistance 
Coordination  for  SafeFutures  Initiative 

OJJDP  is  considering  providing 
funding  for  long-term  training  and 
technical  assistance  (TA)  for  the 
remaining  3  years  of  the  SafeFutures 
initiative.  The  purpose  of  this  TA  effort 
would  be  to  build  local  capacity  for 
implementing  and  sustaining  effective 
continuum  of  care  and  systems  change 
approaches  to  preventing  and 
controlling  juvenile  violence  and 
delinquency  in  the  six  SafeFutures 
communities. 

Project  activities  would  include 
assessment,  identification,  and 
coordination  of  the  implementation  of 
training  and  TA  needs  at  each 


SafeFutures  site  and  administration  of 
cross-site  training. 

School  Safety 

Since  1984,  OJJDP  and  the  U.S. 
DefMrtment  of  Education  have  provided 
joint  funding  to  a  national  organization 
to  promote  safe  schools — free  of  crime 
and  violence  through  training  and 
technical  assistance  and  the 
dissemination  of  information.  This 
initiative  has  focused  national  attention 
on  cooperative  solutions  to  problems 
that  disrupt  the  educational  process. 
Because  an  estimated  3  million 
incidents  of  crime  occur  in  America's 
schools  each  year,  it  is  clear  that  this 
problem  continues  to  plague  many 
schools,  threatening  students'  safety  and 
undermining  the  learning  environment. 
OJJDP  is  considering  continuing  this 
partnership  with  the  Department  of 
Education  by  issuing  a  competitive 
solicitation  for  a  cooperative  agreement 
with  a  private  nonprofit  organization  to 
provide  training  and  technical 
assistance  to  commimities  and  school 
districts  across  the  country.  It  is 
expected  that  these  activities  would  be 
closely  coordinated  with  the  ongoing 
review  of  literature,  research,  and 
evaluation  of  school-based 
demonstration  efforts  being  undertaken 
by  the  Hamilton  Fish  National  Institute 
on  School  and  Community  Violence 
vrith  OJJDP  FY  1998  funding  support. 

Disproportionate  Wnority  Confinement 

OJJDP  is  interested  in  exploring 
additional  work  in  the  area  of 
disproportionate  minority  confinement 
in  secure  detention  or  correctional 
facilities,  adult  jails  and  lockups,  and 
other  secure  institutional  facilities.  The 
proposed  work  would  include  a  variety 
of  activities,  including — but  not  limitml 
to— demonstration  programs,  national 
education  efforts,  and  local  program 
evaluations. 

Disproportionate  minority 
representation  in  secure  juvenile 
facilities  and  other  institutions  is  a 
major  problem  facing  the  juvenile, 
justice  system.  While  minorities 
represent  32  percent  of  the  juvenile 
population  ages  12  to  17,  they  represent 
68  percent  of  the  confined  juvenile 
population. 

OJJDP  has  previously  funded 
programs  designed  to  assist  and  enable 
States  to  identify  strategies  to  address 
the  overrepresentation  of  minority 
juveniles,  including  an  evaluation  of  a 
county  juvenile  court's  efforts  to  reduce 
minority  overrepresentation.  Similar 
efforts,  particularly  those  that  offer 
conceptual,  indepth,  capacity-building 
approaches,  would  help  to  ensure  that 
minority  juvenile  offenders  receive 
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appropriate  treatment  at  all  stages  of  the 
juvenile  justice  system  process.  OJJDP 
would  seek  public/private  partnerships 
and  would  coordinate  any  new  program 
efforts  with  the  current  training/ 
technical  assistance  provider.  Cygnus 
Corporation  (see  the  program  descriptor 
for  the  Training  and  Technical 
Assistance  for  National  Innovations  To 
Reduce  Disproportionate  Minority 
Confinement). 

Arts  Programs  in  Juvenile  Detention 
Centers 

OJJDP  is  considering  providing 
support  for  mentoring  and  skill 
development  for  youth  in  juvenile 
detention  centers  through  the 
establishment  of  artist-in-residence 
programs.  This  initiative  would  increase 
awareness  of  opportunities  to  establish 
visual,  performing,  media,  and  literacy 
artist-in-residence  programs  in  juvenile 
detention  centers. 

OJJDP  would  encourage  the 
development  of  these  programs  by 
convening  interested  arts  organizations 
and  juvenile  justice  agencies  for  the 
purpose  of  providing  training  in 
program  development  and  exposure  to 
"best  practices"  among  existing 
proCTams. 

OJJDP  is  also  interested  in  the 
development  and  dissemination  of 
technical  assistance  materials  to  support 
the  establishment  of  artist-in-residence 
programs  in  juvenile  detention  facilities. 

ifOJJDP  funds  this  initiative,  it  would 
explore  the  possibility  of  partnerships 
with  other  Federal  agencies  and  would 
issue  a  competitive  solicitation  in  FY 
1998. 

"Circles  of  Care"— A  Program  To 
Develop  Strategies  To  Serve  Native 
American  Youth  With  Mental  Health 
and  Substance  Abuse  Needs 

The  Center  for  h4ental  Health  Services 
(CMHS)  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  is  developing  a  Guidance  for 
Federal  Applicants  that  will  result  in 
the  fimding  of  a  3-year  program  to  6-8 
sites  to  plan  and  develop  systems  of 
care  for  Native  American  youth  who  are 
seriously  emotionally  disturbed  and/or 
substance  abusers,  llie  grantees  will 
engage  in  a  structured  process  to  plan, 
develop,  and  test  a  system  of  care  that 
achieves  the  outcomes  developed  by 
American  Indian,  Alaskan  Native,  or 
urban  nonprofit  organizations  serving 
populations  of  American  Indian  or 
Alaskan  Native  youth. 

OJJDP  is  considering  providing 
resources,  including  grant  funds  and 
technical  assistance,  where  appropriate, 
to  assure  that  American  Indian/Alaskan 
Native  youth  who  are  in  the  juvenile 


justice  system  and  who  are  seriously 
emotionally  disturbed  or  substance 
abusers  are  planned  for  and  made  part 
of  the  service  system.  OJJDP  would 
transfer  funds  to  CMHS/SAMHSA  to 
assist  vrith  the  development  and 
implementation  of  this  program. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

In  FY  1993,  OJJDP  competitively 
funded  the  American  Bar  Association 
(ABA)  to  determine  the  status  of 
juvenile  defense  services  in  the  United 
States,  develop  a  report,  and  provide 
training  and  technical  assistance.  The 
ABA — along  with  its  partners,  the  Youth 
Law  Center  of  San  Francisco,  California, 
and  the  Juvenile  Law  Center  of 
Philadelphia,  Peimsylvania — conducted 
an  extensive  survey  of  public  defender 
offices,  court-appointed  systems,  law 
school  clinics,  and  the  literature.  These 
data  were  then  analyzed  and  a  report, 
entitled  A  Call  for  Justice,  was 
developed  and  published  in  December 
1995. 

The  ABA  has  also  developed  and 
delivered  specialized  training  to 
juvenile  defenders  in  several 
jurisdictions,  such  as  the  State  of 
Maryland,  the  State  of  Tennessee, 
Baltimore  County,  Maryland,  and 
several  other  States  and  localities,  to 
assist  in  increasing  the  capacity  of 
juvenile  defenders  to  provide  more 
effective  defense  services.  In  October 
1997,  the  ABA  and  its  partners 
organized  and  implemented  the  first 
Juvenile  Defender  Summit  at 
Northwestern  University  in  Chicago, 
Illinois.  "The  Summit  brought  together 
public  defenders,  court-appointed 
lawyers,  law  school  clinic  directors, 
juvenile  offender  services 
representatives,  and  others  for  a  2V2-day 
meeting  to  examine  the  issues  related  to 
juvenile  defense  services  and 
recommend  strategies  for  improving 
these  services. 

TTiis  work  has  served  as  a  backdrop 
for  an  ABA  recommendation  to  develop 
a  more  permanent  structure  to  support 
training  and  technical  assistance  and  to 
serve  as  a  clearinghouse  and  resource 
center  for  juvenile  defenders  in  this 
country.  Recognizing  that  a  lack  of 
training,  technical  assistance,  and 
resources  for  juvenile  defenders 
weakens  the  juvenile  justice  system  and 
results  in  a  lack  of  due  pro<»ss  for 
juvenile  offenders,  OJJDP  is  considering 
providing  seed  money  in  FY  1998  to 
fund  the  initial  planning  and 
implementation  of  a  Juvenile  Defender 
Center.  In  addition,  OJJDP  would,  either 
directly  or  through  a  competitively 
selected  grantee,  seek  partners  in  the 
public  and  private  sector  to  help  fund 


and  sustain  this  effort.  The  Center 
would  be  designed  to  provide  both 
general  and  specialized  training  and 
technical  assistance  to  juvenile 
defenders  in  the  United  States.  The 
design  would  also  incorporate  a 
resource  center  for  purposes  such  as 
serving  as  a  repository'  for  the  most 
recent  litigation  on  key  issues,  a  brief 
bank,  and  information  on  expert 
witnesses.  OJPP  anticipates  that,  if 
funded,  this  program  would  be  a  5-year 
effort. 

Gender-Specific  Programming  for 
Female  Juvenile  Offenders 

In  1996,  one  in  four  juvenile  arrests 
was  of  a  female,  and  increases  in  arrests 
between  1992  and  1996  were  greater  for 
juvenile  females  than  juvenile  males  in 
most  offense  categories.  Yet  programs  to 
address  the  unique  needs  of  female 
delinquents  have  been  and  remain 
inadequate  in  many  jurisdictions.  The 
risk  factors  that  females  face  are  not 
identical  writh  those  facing  males.  Major 
risk  factors  for  girls  include  abuse  and 
exploitation,  substance  abuse,  teen 
pregnancy  and  parenting,  low  or 
damaged  self-esteem,  and  truancy  or 
dropping  out  of  school.  Communities 
and  Uieir  juvenile  justice  systems  need 
to  develop  programs  designed  to  help 
female  offenders  overcome  Aese  risk 
factors. 

OJJDP  is  considering  binding 
programming  in  the  area  of  gender- 
specific  services  for  female  offenders  to 
continue  supporting  efforts  modeled  on 
the  OJJDP-funded  program  in  Cook 
County,  Illinois,  and  gender-specific 
components  of  the  S^eFutures  program 
sites. 

Cook  County,  for  example,  used  an  FY 
1995  competitive  grant  to  build  a 
network  of  support  for  juvenile  female 
offenders  in  Cook  County.  The  County's 
work  in  this  area  involved  developing  a 
gender-specific  needs  and  strengths 
assessment  instrument  and  a  risk 
assessment  instrument  for  juvenile 
female  offenders,  providing  training  in 
implementing  gender-appropriate 
programming,  and  designing  a  pilot 
program  that  includes  a  community- 
based  continuum  of  care  with  a  unique 
case  management  system. 

OJJDP  is  considering  supporting 
programs  designed  to  build 
infrastructure  for  programmii^  for 
female  juvenile  offenders  and  to  move 
&t)m  development  of  basic  tools  through 
the  provision  of  training  and  technical 
assistance  to  the  support  of  a  program 
demonstration  including  a  focus  on  teen 
pregnancy  issues.  If  funded,  an 
evaluation  of  this  demonstration 
program  would  also  be  undertaken 
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through  a  competitive  process  in  FY 
1998. 

Evaluation  Capacity  Building 

The  question  of  "what  works" 
pervades  discussions  of  juvenile  justice. 
To  find  answers,  program 
administrators  and  agency  personnel 
need  to  conduct  rigorous  evaluations  of 
programs  of  interest.  OJJDP  has 
determined  that  a  strong,  cooperative 
arrangement  between  OJJDP  and  State 
agencies  responsible  for  juvenile  justice 
and  delinquency  prevention 
programming  can  most  effectively 
provide  answers  to  this  question.  To 
that  end.  OJJDP  is  considering  initiating 
a  grant  program  to  build  the  capacity  of 
State  Formula  Grants  program  agencies 
to  conduct  rigorous  evaluations  of 
juvenile  justice  programs  and  projects 
funded  in  their  States  with  [JOT  Act 
funds.  OJJDP  would  then  take  the  lead 
in  disseminating  evaluation  results  and 
information  to  the  field. 

The  intent  of  these  awards  would  be 
to  build  capacity  for  developing  and 
siistaining  such  evaluations  and  to 
supplement  State  funding  to  support  the 
evaluation  of  programs  and  projects. 
OJJDP  would  award  funds  to  qualifying 
States  that  agreed  to  enhance  their 
existing  evaluation  capacity  and  that 
were  able  to  demonstrate  an  evaluation 
program  that  effectively  combines  State 
Formula  Grants  program  funds  and 
OJJDP  discretionary  funds  and  that 
would  produce  solid  evaluation  results 
over  a  2-year  period. 

Field-Initiated  Research 

OJJOT's  efforts  to  address  the 
problems  of  juvenile  offending  are 
enriched  most  through  the  thoughtful 
and  dedicated  efforts  of  researchers  in 
the  field.  Through  the  work  of  agencies, 
individuals,  and  organizations,  OJJDP 
has  benefited  from  innovative  thinking 
and  new  directions.  To  encourage  such 
innovative  research  in  juvenile 
offending  and  juvenile  justice,  OJJDP  is 
considering  offering  grants  in  FT  1998 
for  research  initiated  by  researchers  in 
the  field.  Through  this  series  of  grants, 
OJJDP  would  expect  to  learn  new 
alternatives  and  options  for  various 
problems  facing  the  juvenile  justice 
system. 

OJJDP  is  partiailarly  interested  in 
research  that  addresses:  (1)  The  mental 
health  needs  of  youth  in  custody,  (2)  the 
mental  health  needs  of  youth  at-risk  for 
entering  the  juvenile  justice  system,  (3) 
the  development  of  risk  and  needs 
assessments  for  use  in  the  juvenile 
justice  system.  (4)  the  reduction  of 
substance  abuse  by  juveniles,  and  (5) 
the  circumstances  and  needs  of  youth 
on  probation. 


Field-initiated  Evafuation 

OJJDP's  evaluation  efforts  have 
traditionally  focused  on  the  evaluation 
of  OJJDP-funded  programs.  However,  to 
expand  the  base  of  knowledge  of 
effective  programs.  OJJDP  is  considering 
funding  evaluations  of  programs, 
including  those  not  funded  by  OJJDP. 
With  scarce  dollars  going  generally  for 
program  delivery  and  administration, 
knowledge  of  what  works  best,  and  for 
whom,  generally  rests  on  anecdotal 
evidence.  Rigorous  scientific 
evaluations  can  provide  more 
information  about  specific  programs  and 
alternatives  that  hold  promise. 

OJJDP  is  particularly  interested  in 
evaluations  that  examine  (1)  Child 
Advocacy  Centers,  (2)  youth  recreation 
programs,  and  (3)  gender-specific 
programming. 

Analysis  of  Juvenile  Justice  Data 

Funding  for  this  new  program  is  being 
considered  as  a  means  of  providing  for 
the  analysis  and  interpretation  of 
diverse  sources  of  data  and  information 
on  juvenile  offending  and  the  juvenile 
justice  system,  beyond  that  currently 
funded  for  the  analysis  of  OJJDP  data 
sets.  This  project  would  provide  a 
source  for  identifying  and  reporting 
important  information  from 
nontraditional  sources.  The  project 
would  develop  OJJOT's  capacity  to  use 
and  analyze  data  collections  covering 
such  related  areas  as  health,  education, 
and  employment.  It  would  provide  a 
means  for  routinely  publishing 
specialized  reports  that  assimilate  such 
data  sources.  It  would  also  support  the 
management  and  direction  of  OJJDP 
efforts  through  the  contribution  of 
analyses  directed  towards  the  Office's 
priorities  and  initiatives. 

Evaluation  of  the  Comprehensive 
Strategy  for  Serious.  Violent,  and 
Chronic  Juvenile  Offenders 

In  FY  1998,  OJJDP  is  considering 
beginning  a  multiyear.  multisite 
evaluation  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders.  The 
evaluation  would  first  look  at  the 
lessons  learned  from  the  Comprehensive 
Strategy  training  and  technical 
assistance  process  that  was  provided  in 
three  pilot  communities:  Fort  Myers  and 
Jacksonville,  Florida,  and  San  Diego, 
California.  The  evaluation  would  Uien 
look  at  the  effect  of  the  2-year  training 
and  technical  assistance  process  that  is 
currently  being  provided  in  5  States  and 
26  local  jurisdictions  and  is  about  to 
commence  in  up  to  two  additional 
States.  The  training  and  technical 
assistance  process  is  designed  to 


transfer  the  knowledge,  skills,  tools,  and 
practices  necessary  to  develop  a 
comprehensive  strategic  plan  in  each 
community.  The  evaluation  would 
document  the  effiactiveness  of  the 
training  and  technical  assistance 
process  in  a  sample  of  communities. 
The  evaluation  would  also  look  at  the 
crime  and  delinquency  outcomes  and 
the  level  of  services  being  provided  in 
each  of  the  jurisdictions  that  have 
successfully  completed  the  training  and 
technical  assistance  process  and  are 
implementing  their  comprehensive 
strategic  plan.  In  the  first  year,  the 
evaluation  would  also  document 
baseline  data  in  the  States  and  local 
communities. 

Blueprints  for  Violence  Prevention: 
Training  and  Technical  Assistance 

In  a  1994  survey,  more  than  half  of 
the  respondents  identified  crime  and 
violence  as  the  most  important  problem 
facing  this  country,  and  violence  was 
unanimously  identified  as  the  "biggest 
problem"  facing  the  Nation's  public 
schools.  Many  communities  are  ready  to 
take  meaningful  action  to  combat  these 
problems,  but  are  struggling  in 
determining  both  "what  works"  and 
how  to  implement  those  effisctive 
strategies  and  programs.  As  a  result, 
many  jurisdictions  are  moving  forward 
with  insufficient  knowledge  on  how  to 
be  successful  in  both  of  these  areas  of 
focus. 

To  address  this  issue,  OJJDP  proposes 
to  award  a  cooperative  agreement  to  the 
Center  for  the  Study  and  Prevention  of 
Violence  (CSPV)  at  the  University  of 
Colorado.  CSPV  has  completed  a  study, 
begun  in  1996,  of  10  violence 
prevention  programs  that  met  a  rigorous 
scientific  standard  of  program 
effectiveness  and  replicability — 
programs  that  could  be  documented  in 
"blueprints"  that  could  be  utilized  for 
further  replication.  Under  this  grant. 
CSPV  would  provide  technical 
assistance  to  community  organizations 
and  program  providers  to  ensure  quality 
implementation  of  Blueprint  model 
programs  that  have  been  demonstrated 
to  be  effective  in  reducing  adolescent 
violence,  crime,  and  substance  abuse. 

The  specific  goal  of  this  project  will 
be  to  assist  in  the  replication  of  these 
blueprint  programs  by:  (1)  Detenrnining 
the  feasibility  of  program  development 
for  each  community  or  agency  request 
for  technical  assistance  in  terms  of  a 
needs  assessment  and  the  capacity  for 
the  conamunity/agency  to  implmnent 
the  program  with  integrity  and  (2) 
providing  training  and  technical 
assistance  to  communities/agencies  that 
are  ready  to  begin  the  implementation 
process.  CSPV  would  botn  monitor  and 
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assist  the  program  during  its  first  year 
of  operation. 

This  project  would  be  implemented 
by  the  Center  for  the  Study  and 
Prevention  of  Violence  because  of  its 
unique  status  as  the  developer  of  the 
Blueprints  for  Violence  Prevention 
project  and  previous  research  in  this 
specific  area.  No  additional  applications 
would  be  solicited  in  FY  1998. 

Teambuilding  Project  for  Courts    . 

OJJDP,  in  conjunction  with  the  State 
Justice  Institute  (SJI),  is  interested  in 
supporting  projects  to:  (1)  Explore 
emerging  issues  that  will  affect  juvenile 
courts  as  they  enter  the  21st  century, 
and  (2)  develop  and  test  innovative 
approaches  for  managing  juvenile 
courts,  securing  resources  required  to 
fully  meet  the  responsibilities  of  the 
judicial  branch,  and  institutionalizing 
long-range  planning  processes  across 
the  multiple  disciplines  in  the  juvenile 
justice  system.  This  joint  effort  would 
test  innovative  programs  and 
procedures  for  providing  clear  and  open 
commimications  between  the  judiciary, 
other  branches  of  government,  and 
juvenile  justice  practitioners. 

The  primary  goal  would  be  to  develop 
and  implement  a  teambuilding  project 
designed  to  fecilitate  better  coordination 
and  information  sharing  and  foster 
innovative,  efficient  solutions  to 
problems  facing  juvenile  courts. 
Activities  may  include:  (1)  Preparing 
and  presenting  educational  programs  to 
foster  development  of  effective 
multidisciplinary  teams;  (2)  delivering 
onsite  technical  assistance  to  develop  a 
team  or  enhance  an  existing 
partnership;  (3)  providing  information 
on  teambuilding  through  a  national 
resource  center;  and  (4)  preparing 
manuals,  guides,  and  other  written  and 
visual  products  to  assist  in  the 
development  and  operation  of  efTtsctive 
teams. 

Competitive  grants  would  be  awarded 
to  support  demonstration  projects. 
Funds  would  be  transferred  to  SJI  to 
administer  the  program  through  a 
cooperative  agreement. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Safe  Kids/Safe  Streets:  Community 
Approaches  To  Reducing  Abuse  and 
Select  and  Preventing  Delinquency 

Reports  of  child  victimization,  abuse, 
and  neglect  in  the  United  States 
continue  to  be  alarming.  For  example,  in 
1996  alone,  an  estimated  3.1  million 
children  were  reported  to  public  welfare 
agencies  for  abuse  or  neglect.  Nearly  1 
million  of  those  children  were 
substantiated  as  victims.  Usually,  abuse 


is  inflicted  by  someone  the  child  knows, 
frequently  a  family  member. 

Numerous  studies  cite  the  connection 
between  abuse  or  neglect  of  a  child  and 
later  development  of  violent  and 
delinquent  behavior.  Acknowledging 
this  correlation  and  the  need  to  both 
improve  system  response  and  foster 
strong,  nurturing  femilies,  several 
offices  and  bureaus  of  the  Office  of 
Justice  Programs  joined  in  FY  1996  to 
develop  a  coordinated  program 
response.  The  resulting  initiative,  a  5*/i 
year  demonstration  program  designed  to 
foster  coordinated  cnmnunity  responses 
to  child  abuse  and  neglect,  was  titled 
Safe  Kids/Safe  Streets:  Commimity 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency. 
(An  accompanying  evaluation  program. 
Evaluation  of  the  Safe  Kids/Safe  Streets 
Pr^ram,  was  also  developed.) 

The  purpose  of  the  Safe  Kids/Safe 
Streets  program  is  to  break  the  cycle  of 
early  childhood  victimization  and  later 
juvenile  or  adult  criminality  and  to 
reduce  child  and  adolescent  abuse  and 
n^lect  and  resulting  child  fatalities.  It 
strives  to  do  this  by  providing  fiscal  and 
technical  support  for  efforts  to 
restructure  and  strengthen  State  and 
local  criminal  and  juvenile  justice 
systems  to  be  more  comprehensive  and 
proactive  in  helping  diildren  and 
adolescents  and  their  femilies.  The 
program  also  has  as  a  goal  to  implement 
or  strengthen  coordinated  management 
of  abuse  and  neglect  cases  by  improving 
the  policy  and  practice  of  the  criminal 
and  juvenile  justice  systems  and  the 
child  welfare,  family  services,  and 
related  systems.  These  goals  require 
communities  to  develop,  implement, 
and/or  expand  cross-agency  strategies. 

OJJDP,  me  administering  agency  for 
the  Safe  Kids/Safe  Streets  program, 
awarded  competitive  cooperative 
agreements  in  FY  1997  to  five 
demonstration  sites  and  to  a  national 
evaluator.  Funds  are  provided  by  OJJDP, 
the  Office  of  Victims  of  Crime  (OVC) 
and  the  Violence  Against  Women  Grants 
Office  (VAWGO).  Recipients  of  the 
awards  are  the  National  Children's 
Advocacy  Center.  Huntsville,  Alabama; 
the  Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  in  SauU  Ste.  Marie.  Michigan; 
Heart  of  America  United  Way  of  Kansas 
City.  Missouri;  Toledo  Hospital 
Children's  Medical  Center  in  Toledo, 
Ohio;  and  the  Community  Network  for 
Children,  Youth  and  Family  Services  of 
Chittenden  County,  Vermont.  The 
national  evaluator  is.Westat.  Inc..  of 
Rockville,  Maryland. 

Four  of  the  five  funded  demonstration 
sites  are  in  the  process  of  developing 
implementation  plans.  The  fifth  is  in  the 
initial  stages  of  implementing  its  plans 


to  improve  the  coordination  of 
prevention,  intervention,  and  treatment 
services  and  to  improve  cross-agency 
coordination.  The  national  evaluator  has 
begun  the  process  of  assessing  site 
needs  and  developing  measurement 
variables.  Each  award  has  been  made 
under  a  SVz  year  project  period. 

In  FY  1998.  Sate  Kids/Safe  Streets 
grantees  will  continue  to  implement 
their  plans.  Continuation  awards  will  be 
made  to  each  of  the  current 
demonstration  sites.  No  additional 
applications  will  be  solicited  in  FY 
1998. 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

To  evaluate  the  Safe  Kids/Safe  Streets 
grant  program,  OJJDP  competitively 
awarded  a  grant  to  Weatat,  Inc.  in  FY 
1997.  The  purpose  of  tbe  evaluation  is 
to  dociunent  and  e^qilicale  the  process 
of  community  mobilizatiaii.  planning, 
and  collaboration  that  has  taken  place 
before  and  during  the  Safe  Kids/Safe 
Streets  awards;  to  inform  program  staff 
of  performance  levels  on  an  ongoing 
basis:  and  to  determine  the  eSEectiveness 
of  the  implemented  programs  in 
achieving  the  goals  of  the  Safe  Kids/Safe 
Streets  program.  The  initial  18-month 
grant  will  l^in  a  process  evaluation 
and  determine  the  feasibility  of  an 
impact  evaluation.  If  it  is  determined 
that  an  impact  evaluation  is  feasible, 
additional  funds  may  be  awarded  to 
implement  such  an  evaluation  in  FY 
1998. 

The  goals  for  Phase  I  of  the  Evaluation 
of  the  Safe  Kids/Safe  Streets  program 
are:  (1)  To  understand  the  process  of 
implementation  of  the  Safe  Kids/ Safe 
Streets  program  in  order  to  strengthen 
and  refine  the  program  for  future 
replication;  (2)  to  identify  factors  that 
contribute  to  or  impede  the  successful 
implementation  of  the  program;  (3)  to 
help  develop  or  improve  the  capability  -^ 
and  utility  of  local  data  systems  that 
track  at-risk  youth,  including  victims  of 
child  neglect  or  abuse;  (4)  to  build  an 
understanding  of  the  general 
effectiveness  of  the  Safe  Kids/Safe 
Streets  program  approach  and  its 
program  components;  and  (5)  to  help 
develop  the  capacity  of  Safe  Kids/Safe 
Streets  sites  to  evaluate  what  works  in 
their  communities. 

The  objectives  of  this  initial  phase  of 
the  evaluation  are:  (1)  To  develop  a 
detailed  design,  including  data 
collection  instruments,  for  a  process 
evaluation  of  the  Safe  Kids/Safe  Streets 
program  for  implementation  in 
collaboration  with  all  sites;  (2)  to 
develop  templates  for  capturing  the  data 
necessary  for  the  national  process 
evaluation  and  to  make  those  templates 
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available  for  impiementation  at  the 
sites:  and  (3)  to  provide  evaluation 
training  and  technical  assistance  for, 
and  to  collaborate  with,  grantees  at  each 
of  the  sites  in  implementing  a  process 
evaluation  of  the  development  and 
implementation  of  each  Safe  Kids/Safe 
Streets  prcwram  site. 

This  evaluation  will  be  implemented 
by  the  current  pantee,  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  1998. 

Secondary  Analysis  of  Childhood 
Victimization 

In  FY  1997,  OJJDP  awarded  a  two-year 
grant  to  the  University  at  Albany,  State 
University  of  New  York,  to  support 
secondary  analysis  of  data  that  were 
collected  on  1.200  individuals  as  part  of 
a  National  Institute  of  Justice  research 
project  that  began  in  1986.  The  data  set 
includes  extensive  information  on 
psychiatric,  cognitive,  intellectual, 
social,  and  behaviorai  functioning.  It 
also  contains  information  on 
documented  and  self-reported  criminal 
and  runaway  behavior  in  a  large  sample 
of  unsubstantiated  cases  of  early 
childhood  physical  and  sexual  abuse 
and  neglect  and  matched  controls.  The 
data  base  includes  information  from 
archival  juvenile  court  and  probation 
department  records  and  law 
enforcement  records  and  interview 
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information  on  a  range  of  topics, 
including  psychiatric  assessment, 
intelligence,  and  reading  ability. 

The  initial  set  of  secondary  analyses, 
during  the  first  year  of  the  OJJDP  award, 
focused  on  childhood  victimization  as  a 
precursor  to  running  away  and 
subsequent  delinquency.  Initial  research 
questions  focused  on  whether  running 
away  puts  a  child  at  increased  risk  for 
becoming  a  violent  offender  and  repeat 
violent  offender  as  a  juvenile  and 
whether  abused  and  neglected  children 
who  run  away  are  at  greater  risk  than 
children  who  have  not  been  abused. 

In  FY  1998,  the  research  will  look  at 
several  other  outcomes  such  as  out-of- 
home  placements  and  drug  use  by 
children  who  run  away.  Gender 
differences  will  also  be  explored.  This 
research  tvill  also  explore  the 
differential  impact  of  childhood 
victimization  by  race/ethnicity. 

This  project  is  being  conducted  by 
Cathy  Spatz  Widom,  principal 
researcher,  under  a  grant  to  the 
University  at  Albany,  State  University  of 
New  York.  No  additional  applications 
will  be  solicited  in  FY  1998. 

Evaluation  of  Nurse  Home  Visitation  in 
Weed  and  Seed  Sites 

OJJDP  will  administer  the  evaluation 
program  of  Nurse  Home  Visitation 
programs  in  six  Weed  and  Seed  sites 


across  the  Nation  with  FY  1997  funds 
transfiBrred  to  OJJDP  from  the  U.S. 
Department  of  Health  and  Human 
Services.  Six  Weed  and  Seed  sites,  (me 
of  which  is  a  SafeFutures  site,  are 
providing  nurse  home  visitation 
services.  These  sites  have  been 
designated  for  evaluation  in  order  to 
determine  the  impact  of  the  specific 
program  model  of  nurse  home  visitation 
implemented  within  normal  operating 
environments  in  communities.  Nurse 
home  visitation  has  been  found  to  be 
effective  in  reducing  welfare 
dependency,  increasing  employment, 
decreasing  or  delaying  repeat 
childbearing,  reducing  the  incidence  of 
child  maltreatment,  and  reducing  crime 
and  delinquency  within  the  context  of 
randomized  cUnical  trials. 

OJJDP  is  considering  supplementing 
this  evaluation  in  FY  1998  to  enhance 
data  collection  and  analysis. 

The  project  would  be  implemented  by 
the  University  of  Colorado  Prevention 
Research  Center.  No  additional 
applications  would  be  solicited  in  FY 
1998. 

Dated:  January  30, 1998. 
Shay  Bildiik. 

Administrator,  Office  of  luvenile  Justice  and 
Delinquency  Prevention. 
(PR  Doc.  98-2729  Filed  2-5-98;  8:45  am] 
BIUMQ  OOOK  4410-1»# 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229, 230. 239  and 
274 

[RetaM*  No*.  33-7497;  34-39693;  10- 
23011;  Intemational  Sartes  No.  1113;  File 
Na  87-^-97] 

RIN3236-AQ88 

Plain  English  Disclosure 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

summary:  We  are  adopting  the  plain 
English  rule  with  some  changes  based 
on  the  comments  we  received  and  the 
lessons  we  learned  from  the  plain 
English  pilot  participants.  The  rule 
requires  issuers  to  write  the  cover  page, 
summary,  and  risk  factors  section  of 
prospectuses  in  plain  English.  We  are 
changing  the  existing  requirements  for 
these  sections  to  the  extent  they  conflict 
%vith  the  plain  English  rule.  We  are  also 
giving  issuers  more  specific  guidance  on 
how  to  make  the  entire  prospectus  clear, 
concise,  and  understandable.  We 
believe  that  using  plain  English  in 
prospectuses  will  lead  to  a  better 
informed  securities  market — a  market  in 
which  investors  can  more  easily 
understand  the  disclosure  required  by 
the  federal  securities  laws. 

DATES:  Effective  Date.  October  1, 1998. 

Compliance  Date.  October  1,  1998. 
When  we  act  on  the  amendments  to  the 
mutual  fund  disclosure  requirements 
that  we  proposed  in  February  1997,  we 
may  change  the  date  by  which  mutual 
funds  must  comply  with  these 
amendments. 

FOU  FURTHER  INFOmUTKM  CONTACT:  Ann 
D.  Wallace  or  Carolyn  A.  Miller  at  (202) 
942-2980  or  David  Maltz  at  (202)  942- 
1921  in  the  Division  of  Corporation 
Finance.  If  your  questions  involve 
mutual  funds,  call  Kathleen  K.  Clarke  at 
(202)  942-0724  or  Markian  Melnyk  at 
(202)  942-0592  in  the  Division  of 
Investment  Management.  Direct  your 
questibns  on  the  staff's  plain  English 
handbook  to  Nancy  M.  Smith  at  (202) 
942-7040. 

•UPPLCMBfTARV  MFOMMATION:  We  are 
adopting  amendments  to  Rules  421,* 
481 2  and  481 3  of  RegulaUon  C  «  and 

'  17  CFR.  230.421. 
» 17  CF.R.  230.461. 
*I7CF.R.230.4«1. 
« 17  C.F.lt.  23a400  at  Mq 


Items  lOl.s  501."  502.'  503."  and  508» 
of  Regulations  S^  ><>  and  S-B.^i  We  are 
also  adopting  minor  amendments  to 
Forms  S-2,i»  S-3,"  S-4,i«  S-20,"  F- 
2.»«  F-3,»'  F-4,>"  and  N-2.»» 

Our  Office  of  Investor  Education  and 
Assistance  will  issue,  within  the  next 
six  weeks,  a  final  version  of  A  Plain 
English  Handbook:  How  to  Create  Clear 
SEC  Disclosure  Documents.  The 
handbook  will  give  techniques  and  tips 
on  how  to  create  plain  English 
disclosure  documents.  We  suggest  you 
order  a  hard  copy  by  calling  800-SEC- 
0330.  Some  of  the  handbook's  grap|uc 
elements  will  not  be  available  on  the 
web  version.  A  draft  version  is  available 
now  on  our  Internet  site  (http:// 
www.sec.gov). 
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Appendix  B:  List  of  Plain  English  Pilot 
Participants 

I.  Executive  Summary 

Full  and  fair  disclosure  is  one  of  the 
cornerstones  of  Investor  protection 
under  the  federal  seciuities  laws.  If  a 
prospectus  fails  to  communicate 
information  clearly,  investors  do  not 
receive  that  basic  protection.  Yet, 
prospectuses  today  often  use  complex, 
legalistic  language  that  is  foreign  to  all 
but  financial  or  legal  experts.  The 
proliferation  of  complex  transactions 
and  securities  magnifies  this  problem.  A 
major  challenge  facing  the  securities 
industry  and  its  regulators  is  assuring 
that  financial  and  business  information 
reaches  investors  in  a  form  they  can 
read  and  understand. 

In  response  to  this  challenge,  we 
undertake  today  a  sweeping  revision  of 
how  issuers  must  disclose  information 
to  investors.  This  new  package  of  rules 
will  change  the  face  of  every  prospectus 
used  in  registered  public  offerings  of 
securities.  20  Prospectuses  will  be 
simpler,  clearer,  more  useful,  and  we 
hope,  more  widely  read. 

First,  the  new  rules  require  issuers  to 
write  and  design  the  cover  page, 
summary,  and  risk  factors  section  of 
their  prospectuses  in  plain  English. 
Specifically,  in  these  sections,  issuers 
will  have  to  use:  short  sentences; 
definite,  concrete,  everyday  language; 
active  voice;  tabular  presentation  of 
complex  information;  no  legal  or 
business  jargon;  and  no  multiple 
negatives.  Issuers  will  also  have  to 
design  these  sections  to  make  them 
inviting  to  the  reader.  In  response  to 
comments,  the  new  rules  will  not 
require  issuers  to  limit  the  length  of  the 
summary,  limit  the  number  of  risk 
factors,  or  prioritize  risk  factors. 

Second,  we  are  giving  guidance  to 
issuers  on  how  to  comply  with  the 
current  rule  that  requires  the  entire 
prospectus  to  be  clear,  concise,  and 
understandable.  Our  goal  is  to  purge  the 
entire  document  of  legalese  and 
repetition  that  blur  important 
information  investors  need  to  know. 

Also,  our  Office  of  Investor  Education 
and  Assistance  is  finalizing  a  handbook 
with  practical  tips  on  how  to  prepare 
plain  English  documents.  This 
handbook  explains  how  to  apply  plain 
English  principles  to  disclosure 
documents. 

To  ensure  a  smooth  transition,  the 
plain  English  rule  and  the  other  changes 
adopted  today  will  apply  beginning 
October  1. 1998.  We  encourage  all 
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participants  in  seciuities  offerings  to 
start  following  these  plain  Engli^ 
principles  now  when  writing  their 
prospectuses.  Our  staff  will  continue  its 
efforts  to  assist  companies  in  drafting 
prospectuses  in  pla^  English. 

n.  Lessons  From  the  Plain  English  Pilot 
Program 

To  test  plain  English  in  disclosure 
documents,  the  Division  of  Corporation 
Finance  started  a  pilot  program  in  1996 
for  public  companies  willing  to  file 
plain  English  documents  under  either 
the  Securities  Act  of  1933  '^  or  tiie 
Securities  Exchange  Act  of  1934.^2  More 
than  75  companies  have  volimteered  to 
participate  in  the  pilot  program.  Many 
participants  have  prepared  disclosure 
documents  that  will  not  be  subject  to 
the  plain  English  rule,  including  proxy 
statements,  footnotes  to  finandad     - 
statements,'^  and  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operatitms.'* 

We  have  included  in  Appendix  B  a 
list  of  pilot  participants  that  filed  plain 
English  documents.  These  pilot 
participants  produced  examples  of 
disclosure  that  is  clear,  well-written, 
and  designed  to  increase  investors' 
understanding. 

Our  experience  with  the  pilot 
participants  affirms  our  belief  that 
preparing  documents  in  plain  English 
increases  investors'  understanding  and 
helps  them  make  informed  investment 
decisions.  The  padcage  of  rules  we  are 
adopting,  as  well  as  the  handbook,  will 
enable  issuers  to  improve  dramatically 
the  clarity  of  their  disclosiue 
documents. 

m.  Rules  on  How  To  Prepare 


A.  Fitdn  English  Rule— Rule  421(d) 

Rule  421(d),  the  plain  English  rule, 
requires  you  to  prepare  the  front  portion 
of  the  prospectus  in  plain  English.  You 
must  use  plain  English  principles  in  the 
organizaticm,  language,  and  design  of 
the  front  and  bad^  cover  pages,  the 
summary,  and  the  risk  factors  section. 
Also,  when  drafting  the  language  in 
these  front  parts  of  the  prospectus,  you 
must  comply  substantially  with  six 
basic  principles:  > 

•  Snort  sentences; 

•  Definite,  concrete,  everyday 

language; 

•  Active  voice; 


••  W«  propoMd  thit  packag*  of  rule*  in  January 
1997.  Sea  RalaaM  No.  33-7380  Oanuuy  14. 1997). 
62  FR  3512  (January  21. 1997). 


"lSU.&C77ae(Mg. 

»15U.S.C78a0(l«9. 

**  Sm  the  Focnu  10-Q  of  Pfizer.  Inc.  (File  No.  1- 
3619)  for  fiKal  1997. 

*«S«e  the  1996  Fonn  10-^  filed  by  Baitimora  Gas 
and  Elactric  Cooipuiy  (File  No.  1-1910)  and  the 
Boddia-NaeU  Propactie*.  Inc.  registration  lUtament 
fiM  Dacamber  2, 1997  (File  No.  333-39803). 


•  Tabular  presentation  or  bullet  lists 
for  complex  material,  whenever 
possible; 

•  No  legal  jargon  or  highly  technical 
business  terms;  and 

•  No  multiple  negatives. 

A  number  of  comment  letters  noted 
that  our  rule  dictates  how  to  write  the 
front  of  the  prospecttis.  They  are  correct. 
We  have  seen  marked  improvement  in 
the  clarity  of  disclosure  when  pilot 
participants  have  used  these  widely 
recognized,  basic  principles  of  clear 
writing.  We  believe  the  benefits  to 
investors  support  mandating  the  use  of 
these  writing  principles  for  the  front  of 
the  prospectus. 

In  adcution.  you  must  design  the 
cover  page,  summary,  and  risk  factors 
section  to  make  them  easy  to  read.  You 
must  format  the  text  and  design  the 
document  to  highlight  important 
information  for  investors.  The  rule 
permits  you  to  use  pictures,  charts, 
graphics,  and  other  design  features  to 
make  the  prospectus  easier  to 
understand. 

B.  Clear.  Concise,  and  Understandable 
Prospectuses — Rule  421(b) 

Rule  421(b)  currently  requires  that  the 
entire  prospectus  be  clear,  concise,  and 
understandable.  This  requirement  is  in 
addition  to  the  plain  English  rule  we  are 
adopting,  which  applies  only  to  the 
&x>nt  of  the  prospectus. 

We  are  adopting,  as  proposed, 
amendments  to  Rule  421(b).  These 
amendments  provide  guidance  on  how 
to  prepare  a  prospectus  that  is  clear, 
concise,  and  understandable.  The 
amendinents  set  out  four  general  writing 
techniques  that  you  must  follow  and  list 
four  conventions  to  avoid  when  drafting 
the  prospectus.  As  several  comment 
letters  noted,  these  amendments  codify 
our  earlier  interpretive  advice.^' 

Amended  Rule  421(b)  requires  you  to 
use  the  following  techniques  when 
writing  the  entire  prospectus: 

•  Present  information  in  clear, 
concise  sections,  paragraphs,  and 
sentences.  Whenever  possible,  use  short 
explanatory  sentences  and  bullet  lists; 

•  Use  descriptive  headings  and 
subheadings; 

•  Avoid  frequent  reliance  on 
glossaries  or  defined  terms  as  the 
primary  means  of  explaining 
information  in  the  prospectus.  Define 
terms  in  a  glossary  or  other  section  of 
the  document  only  if  the  meaning  is 
unclear  from  the  context.  Use  a  glossary 
only  if  it  facilitates  understanding  of  the 
disclosure;  and 

•  Avoid  legal  and  highly  technical 

business  terminology. 


The  new  note  to  Rule  421(b)  provides 
guidance  on  how  to  comply  with  the 
rule's  general  requirements.  The  note 
lists  the  following  drafting  conventions 
to  avoid  because  they  make  your 
document  harder  to  read: 

•  Legalistic  or  overly  complex 
presentations  that  make  the  substance  of 
the  disclosure  difficult  to  imderstand; 

•  Vague  boilerplate  explanations  that 
are  reamly  subject  to  differing 
interpretations; 

•  Complex  information  copied 
directly  from  legal  documents  without 
any  clear  and  concise  explanation  of  the 
provision(s);  and 

•  Repetitive  disclosure  that  increases 
the  size  of  the  document,  but  does  not 
enhance  the  quality  of  the  information. 

C.  Conunents  on  Imposed  Amendments 
to  Rule  421(b)  and  Rule  421(d) 

Several  comment  letters  stated  that 
we  should  permit  public  companies  to 
use  legal  and  technical  business 
terminology.  The  letters  noted,  for 
example,  that  high  technology 
companies  must  use  technical  terms  to 
distinguish  their  products  or  services 
bom  others  in  the  industry.  We 
recognize  that  certain  business  terms 
may  be  necessary  to  describe  your 
operations  properly.  But,  you  should 
avoid  using  excessive  technical  jargon 
that  only  your  competitors  or  an 
industry  q>ecialist  can  understand. 

You  diould  write  the  disclosure  in 
your  prospectus  for  investors.  When  you 
use  many  highly  technical  terms,  the 
investor  must  learn  your  dictionary  of 
terms  to  understand  your  disclosure.  If 
technical  terms  are  unavoidable,  you 
should  make  every  effort  to  explain 
their  meaning  the  first  time  you  use 
them. 

Several  comment  letters  noted  that 
some  investors,  particularly 
institutional  investors,  want  to  read  the 
specific  terms  of  contracts  or  the 
securities  offisred.  For  example,  an 
investor  may  want  to  read  the  specific 
language  of  a  loan  agreement's  financial 
covenants  or  an  indenture's  default 
provisions. 

Our  current  rule  permits  you  to 
summarize  an  exhibit's  key  provisions 
in  your  prospectus.**  Moreover,  we 
require  you  to  file  material  contracts 
and  any  instruments  that  define  the 
rights  of  security  holders.  We  believe 
this  approach  generally  serves  the  needs 
of  all  investors  in  the  market.  If  you 
cannot  adequately  summarize  the 
language  froin  an  exhibit  in  the 
prosp^tus,  then  you  should  include 
that  language.  However,  you  must 


"See  Socuritias  Act  Rele 
1991). 


I  No.  6900  Qune  17. 


MRuW  421(c),  17  CFR  230.421(c). 
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present  it  clearly  and  explain  what  it 
means  to  investors. 

TV.  Revisions  to  Regulations  S-K  and 
S-B 

We  are  adopting  these  revisions 
largely  as  we  proposed  them.  However, 
based  on  the  comment  letters  and  our 
belief  that  communicating  clearly 
should  be  the  focus  of  disclosure  to 
investors,  we  are  not  adopting  any 
requirements  that  would  require  you  to: 

•  Limit  the  length  of  the  summary: 

•  Limit  the  number  of  risk  factors:  or 

•  Prioritize  risk  fisctors. 

A.  Item  501 — Forepart  of  Registration 
Statement  and  Outside  Front  Cover 
Page  of  Prospectus  •" 

As  proposed,  we  are  eliminating  the 
formal  design  requirements  for  the 
prospectus  cover  page.  We  are,  however, 
requiring  you  to  limit  the  front  cover  of 
the  prospectus  to  one  page.  We  beUeve 
these  revisions  will  allow  you  to  design 
and  write  a  cover  page  that  will  focus 
investors  on  key  information  about  the 
offiering  and  encourage  them  to  read  the 
important  information  in  the 


Currant 


prospectus.  Also,  we  intend  for  these 
amendments  to  give  you  the  flexibility 
you  need  to  design  a  cover  page  tailored 
to  your  company  and  the  offering. 

Under  the  revised  disclosure  item, 
you  are  free  to  use  pictures,  graphs, 
charts,  and  other  designs  that  accurately 
depict  your  company,  business 
products,  and  financial  condition.  The 
staff  will  object  to  design  features  and 
font  types  that  make  the  disclosure  hard 
to  read  or  understand. 

We  are  amending  the  formalized 
requirements  on  how  you  present  the 
mandatory  legends  on  the  cover  page. 
We  are  not  placing  any  restrictions  on 
how  you  present  these  legends,  except: 

•  You  must  make  the  legends 
prominent;  and 

•  You  must  make  the  print  type  easy 
to  read. 

Using  all  capitalized  letters  for  the 
legends  does  not  give  them  proper 
prominence.  Rather,  it  makes  them  hard 
to  read.  A  well-designed  cover  page  that 
does  not  crowd  the  legends  with  other 
text  can  give  them  the  prominence  they 
need. 

Regulation  S-K— Item  501 


We  have  amended  Item  501  to  give 
you  two  plain  English  examples  of  the 
legend  that  states  the  Commission  has 
not  approved  the  offering.^o  The  item 
also  gives  you  a  plain  English  example 
of  the  legend  that  states  the  prospectus 
is  not  yet  complete,  commonly  called 
the  "red  herring"  legend. 

We  are  revising  the  requirements  on 
information  that  you  must  always 
include  on  the  prospectus  cover  page. 
Our  goal  is  to  have  the  cover  page  focus 
on  key  information  about  the  offering. 
You  should  avoid  moving  information 
to  the  cover  page  unnecessarily. 

We  had  proposed  to  eliminate  the 
requirement  that  the  cover  page  include 
a  cross-reference  to  the  risk  factors 
section  in  the  prospectus.  In  response  to 
comment  letters  emphasizing  the 
importance  of  this  information,  we  are 
keeping  this  requirement.  The  cover  ' 
page  must  reference  the  risk  factors 
section  and  state  the  page  niunber  on 
which  the  risk  factors  b^n. 

The  following  table  shows  the  current 
requirements  for  the  prospectus  cover 
page  and  the  changes  we  are  adopting. 


Cowarpage of nf^anon attemeni  _.... 

Company  name 

Titte.  amount,  and  daaoipton  of  aacurWM  oftored 

SaMng  security  hoMera  oNahng 

Croaa  rafarance  to  risk  Itelors 


Fomiattad  dMribiaion  tobla  showing  price,  underwriting  oommiaaion. 
and  pncaadi  of   ~ 
Show  iMna  id* 
numbarof 

If  price  not  sat.  show  how  price  wM  tw  datarmined 

Formatted  bast  ettorts  dndosure  and  distritMtion  tat)le 


ol  lange  of  maximum  oltoring  price  and 


Hnal 


Commission  legend 


Stala-fequired  lagandB „ „^. 

Undarwmters'  ovar-alofment  option,  expanses  of  (iliiiino^  oomrii^ 
sions  paid  by  others,  and  odwr  notxaah  consKieration  wtd  findars" 

No  raquiramani  to  idsntity  martial  lor  securities,  trading  symbol,  un- 
dsrwritars.  or  type  of  undanvriiing  arrangements. 

Dale  of  prospectus 

Prospectus  "Subiect  to  Complalion''  lagsnd 
No 


Same. 

Santa. 

Same. 

Same. 

Same,  except  cross-reference  must  mdude  page  number.  No  print 

typeapedied. 

Oetele  diatributen  table.  Use  buM  list  or  other  design  that  highlights 

ttie  mforiiialion. 

Sam*. 

Same. 

Delete  distribution  table.  Use  bullet  list  or  other  design  that  highlights 
ttie  information. 

Retain  in  plain  Engish.  Include  reference  to  state  securities  commis- 
sions. No  print  type  spedliad. 
Same. 

Identify  exiatence  of  the  option  and  the  number  of  shares.  Move  al 
other  jnfomtalion  to  the  plan  of  dMribution  section. 

Identify  mariwt  for  securities,  trading  symbol,  underwriters,  and  type 

of  underwriting  arrangements. 

Same. 

Retain  in  plain  English. 

Must  limit  cover  to  one  page. 


"Itiin  SOI  ofiUguUUon  S-K.  17  CFR  229.501. 
and  hrai  901  of  RaguUtion  S-B.  17  CFR  22S.901. 


"The  North  Ajnarican  Securities  Administrators 
Association.  Inc.s  Disclosur*  Rafbrm  Task  Force 
recoauMnded  that  the  sunested  legend  include  a 


reference  to  the  state  securities  commissions.  We 
have  changed  the  legend  to  reflect  this  suggestion. 
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In  our  proposing  release,  we  asked 
whether  we  should  require  specific 
information  on  the  prospectus  cover 
page  for  certain  types  of  offerings,  such 
as  mergers,  exchange  offers,  or  limited 
partnership  offerings.  Several  comment 
letters  suggested  that  the  plain  English 
rule  and  the  revised  disclosure 
requirements  should  replace  our  earlier 
interpretive  advice  on  cover  page 
disclosure  for  limited  partnership 
offerings.  2' 

We  believe  that  the  plain  English  rule 
and  the  revised  disclosure  requirements 
are  consistent  with  our  earlier  advice  on 
limited  partnership  offering 
prospectuses  and  similar  offerings,  with 
one  significant  exception.  Under  our 
advice.  the  cover  page  must  list  the 
offering's  key  risks,  resulting  in 
repetitious  disclosure  of  those  risks. 
However,  we  believe  the  unique  nature 
of  these  offerings  and  the  risks  they 
present  to  investors  warrant  requiring 
the  issuer  to  highlight  these  risks  on  the 


cover  page.  Of  coiuse.  the  cover  page, 
summary,  and  risk  factors  section  must 
otherwise  comply  with  the  plain 
English  rule  and  the  revised  disclosure 
requirements  we  are  adopting. 
We  are  not  adopting  special 
requiremraits  for  any  other  type  of 
offering.  We  have  had  a  number  of 
merger  prospectuses  in  the  pilot 
program  that  provide  excellent  guidance 
on  how  to  apply  plain  English  to  these 
offerings. 

B.  Item  502— Inside  Front  and  Outside 
Back  Cover  Pages  of  Prospectus  ^ 

We  are  amending  the  requirements  for 
the  inside  front  cover  page  and  outside 
back  cover  page  of  the  prospectus  to 
limit  significantly  the  information  you 
are  required  to  include  on  these  pages. 
We  believe  this  will  give  you  further 
freedom  to  arrange  the  information  in 
the  prospectus  fi«m  investors' 
viewpoints.  The  table  at  the  end  of  this 
section  shows  the  current  requirements 

Regulation  S-K— Item  502 


for  these  pages  and  the  changes  we  are 
adopting.'! 

Although  we  prefer  that  the  required 
table  of  contents  immediately  follow  the 
cover  page,  we  believe  you  should 
continue  to  have  the  flexibility  to 
include  it  on  either  the  inside  front  or 
outside  back  cover  page  of  the 
prospectus.  However,  if  you  deliver  a 
prospectus  to  investors  electronically, 
you  must  include  the  table  of  contents 
immediately  after  the  cover  page.  This 
placement  will  benefit  investors  because 
they  will  not  have  to  scroll  to  the  end 
of  the  prospectus  to  see  how  it  is 
organized. 

Although  some  comment  letters 
recommended  that  we  eliminate  the 
requirement  to  disclose  the  dealer's 
prospectus  delivery  obligations,  we 
have  decided  to  retain  this  disclosure  on 
the  outside  back  cover  page.  We  believe 
this  disclosure  is  helpful  to  dealers  in 
meeting  their  legal  obligation  to  deUver 
the  prospectus. 


Current 

•  Availability  of  Exchange  Act  reports  generally 

•  Identify  matVet  for  securities 

•  Availability  of  annual  reports  to  stiareholders  with  financial  state- 
ments for  foreign  issuers  and  others  not  subfact  to  proxy  rules. 

e  Availability  of  Exchange  Act  reports  incorporated  by  reference  in 
ahori-form  registration  statements. 

•  StabHization  legend - ~ 

•  Passive  marttet  making  activities  legend 

•  Dealer  prospectus  delivery  

•  Enforceability  of  civil  lability  provisions  of  federal  securities  laws 
against  foreign  persons. 

•  Tat>le  of  contents 


Final 


•  Move  to  description  of  business  section  or,  for  short-fomi  registration 
statements,  to  the  irKorporation  l)y  reference  disclosure. 

•  Move  to  cover  page. 

•  Move  to  description  of  business  section. 

•  Move  to  incorporation  by  reference  disclosure. 

•  Move  to  plan  of  distritMJtion  section. 

•  Delete.  Disclosure  retairied  in  plan  of  distritMition  section. 

•  Retain  on  outside  back  cover  page. 

•  Move  to  descriptkxi  of  business  section. 

•  Same.  If  prospectus  delivered  electronically,  must  immediately  follow 
cover  page. 


C  Item  503 — Suntinary  Information, 
Risk  Factors,  and  Ratio  of  Earnings  to 
Fixed  Charges  »* 

1.  Summary  Information 

If  you  include  a  summary,  it  must  be 
brief  and  in  plain  English.  Fiuther,  if 
you  include  a  summary  description  of 
the  company's  business  operations  or 
financial  condition,  you  must  write  this 
information  in  plain  English  even  if  you 
do  not  caption  it  a  "summary." 

Althou^  we  have  not  limited  the 
length  of  the  summary,  we  believe  this 
section  should  highlight  the  most 
important  fisatures  of  the  offisring.  For 
example,  the  summary  should  not 
include  a  lengthy  description  of  the 
company's  business  and  business 


"See  Securities  Act  Release  No.  6900  for  our 
interpretive  advice  on  limited  partnership  offerings. 

*o|tem  502  of  Regulation  S-K.  17  CFR  229.502, 
and  Item  502  of  Regulation  S-B.  17  CFR  228.502. 


Strategy.  This  detailed  information  is 
better  suited  to  the  disclosure  in  the 
body  of  the  prospectus. 

Several  comment  letters  suggested 
that  we  require  a  summary  section."We 
decided  against  this  because  a  summary 
may  not  be  helpful  in  all  prospectuses. 
For  example,  you  may  not  need  to 
summarize  the  prospectus  in  a  short- 
form  registration  statement. 

Several  comment  letters  suggested 
that  we  specify  the  information  that 
must  be  in  a  summary.  Because  we 
believe  you  need  flexibility  to  write  a 
summary  that  is  appropriate  to  your 
offering,  we  are  not  adopting  specific 
disclosure  items  for  the  summary. 
However,  because  the  financial 
statements  are  an  important  part  of  the 


"  We  are  also  amending  Forms  S-2.  S-3.  S-«,  F- 
2,  F-3.  and  F-4.  Along  with  the  list  of  reports 
incorporated  l>y  reference,  you  will  include 
information  on  (l)  how  investors  may  obtain  a  copy 


disclosures  made  by  public  companies, 
we  believe  you  should  continue  to 
highlight  financial  information  in  the 
summary.  You  should  present  this 
financial  information  in  a  maimer  that 
allows  investors  to  imderstand  it  easily. 

2.  Risk  Factors 

If  you  include  a  risk  factors  section  in 
your  prospectus,  you  must  write  the  risk 
factors  in  plain  English  and  avoid 
"boilerplate"  risk  factors.  We  believe  a 
discussion  of  risk  in  purely  generic 
terms  does  not  tell  investors  how  the 
risk  may  affect  their  investment  in  a 
specific  company.  You  should  place  any 
risk  factor  in  context  so  investors  can 
understand  the  specific  risk  as  it  applies 
to  your  company  and  its  operations. 


of  these  reports,  and  (2)  how  they  may  obtain  copies 
of  the  other  reports  you  file  with  the  SEC. 

"Item  503  of  Regulation  S-K.  17  CFR  229.503. 
and  Item  503  of  Regulation  S-B.  17  CFR  228.503. 
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3.  Ratio  of  Earnings  to  Fixed  Chai^ges 

When  you  offer  debt  or  preferred 
equity,  you  must  disclose  a  ratio  of 
earning^  to  fixed  charges.  Where  you 
include  a  prospectus  siuiunary, 
amended  Item  503  requires  you  to  show 
the  ratio  of  earnings  to  fixed  charges  as 
part  of  the  summarized  financial  data. 

V.  Plain  English  for  Investment 
Companies 

The  plain  English  rule  applies  to 
prospectuses  of  investment  companies 
and  will  complement  our  disclosure 
initiatives  for  these  companies. ^3  Also, 
the  amendments  we  are  adopting  to 
Rule  481  require  these  companies  to 
write  and  design  the  front  parts  of  their 
prospectuses  in  plain  English. 

As  part  of  our  commitment  to 
improve  mutual  fund  disclosure,  in 
February  1997,  we  proposed  significant 
changes  to  the  disclosure  requirements 
for  mutual  fund  prospectuses  and  new 
summary  disclosure  documents  called 
"profiles."  *♦  These  proposals  would 
require  a  standardized  risk/return 
summary  in  mutual  fund  prospectuses 
and  profiles.  The  risk/return  summary 
would  include  a  concise  narrative 
discussion  of  fund  risks  and  a  bar  chart 
showing  a  fund's  annual  returns  for  the 
past  ten  years.  We  expect  to  consider 
these  and  other  changes  to  mutual  fund 
prospectuses  shortly.  The  plain  English 
rule  will  apply  to  the  cover  page  and  the 
risk/return  summary  in  prospectuses 
and  the  new  fund  profiles.^ 

Investment  companies  must  comply 
with  the  plain  English  rule  and  the 
revised  disclosure  requirements  for  new 
registration  statements  filed  on  or  after 
October  1, 1998.  When  we  act  on  the 
changes  to  the  mutual  fund  disclosure 
requirements,  we  may  change  the 
compliance  date  for  mutual  funds  so 
they  may  comply  with  these  new 
requirements  with  one  filing.^ 

VL  FhaM-In  oT  the  Plain  English  Rule 
and  Other  Raquiremanis  for  Issuers 
Other  Than  Imreatment  Companies 

To  ease  the  transition  to  plain  English 
and  to  avoid  delaying  your  access  to  the 


"  Sm  the  trMndnMntt  to  Rul*  491  undar 
Ragulalion  C  17  CFR  230.481. 

"The  proposed  amendments  lo  Form  N-lA  are 
included  in  [nvestment  Company  Act  Raleaae  No. 

22528  (February  27. 1997)  and  the  pnpomd  proBle 
rule  IS  in  Investment  Company  Act  Reteaae  No. 

22529  (Febniory  27.  1997). 

*'  We  are  alio  adopting  amendmanu  to  Rule  4B1 
U  require  plain  English  legends  in  fund 
praspactuses. 

''The  Conunisfion  proposed  to  allow  mutual 
funds  a  transition  period  of  six  months  after  the 
effective  date  of  the  proposed  rules  before  they 
would  need  to  comply  with  the  new  prospectus 
disclosure  requirements.  See  Investment  Company 
Act  fUlease  Nos.  22528  and  22529  (Febrnary  27. 
19S7). 


capital  markets,  we  will  phase  in  the 
plain  English  rule  and  the  other  changes 
as  follows: 

•  If  you  first  file  a  registration 
statement  on  or  af^er  October  1, 1996, 
you  must  comply  with  the  new 
requirements."  If  you  file  a  registration 
statement  before  October  1, 1998.  but  it 
is  not  yet  effective  on  that  date,  you  do 
not  have  to  amend  it  to  comply  with  the 
new  requirements  before  it  is  effective. 

•  On  or  after  October  1, 1998,  any 
supplement  you  file  to  a  prospectus  in 
an  effective  registration  statement  that 
relies  on  Rule  41S(a)(l)(x)  must  comply 
with  the  new  requirements. 

•  If  you  file  a  post-effective 
amendment  on  or  after  October  1, 1998, 
either  to  include  the  company's  latest 
audited  financial  statements  in  the 
registration  statement  or  to  update  the 
prospectus  under  Section  10(a)(3),"  you 
must  comply  with  the  new 
requirements. 

If  you  elect  to  comply  immediately 
with  any  of  the  plain  English 
requirements,  we  believe  you  should 
comply  with  all  of  them  to  make  the 
document  more  readable.  For  example, 
you  should  not  have  a  plain  English 
cover  page  and  a  legalistic  summary  or 
risk  factors  section. 

During  the  phase-in  period,  we  will 
hold  workshops  to  help  issuers, 
underwriters,  and  their  counsel  comply 
with  the  plain  English  rule.  Until 
October  1, 1998,  the  staff  will  continue 
the  plain  English  pilot  program,  but 
because  of  limited  resources  and 
because  we  expect  high  demand  by 
issuers  to  participate  in  the  pilot,  the 
staff  will  no  longer  offer  expedited 
review.  We  encourage  issuers  to 
participate  in  the  pilot  program  with 
both  Securities  Act  and  Exchange  Act 
documents. 

Vn.  Comments  on  the  Plain  gngli«ii 
Proposab 

We  received  45  comment  lettere  on 
the  plain  English  proposals.^ 
Generally,  the  comment  letters  favored 
requiring  plain  English  for  the  firont  of 
prospectuses — the  cover  page,  summary, 
and  risk  factors  section,  "rhe  American 
Society  of  Corporate  Secretaries  and  the 
American  Corporate  Coimsel 
Association,  as  well  as  several  public 
companies,  supported  the  plain  English 
requirements.  They  beUeve  that 
requiring  plain  English  will  focus  all 


"  If  you  file  a  registration  sutement  under  Rule 
462(b).  you  must  comply  with  new  requiremants 
only  if  they  applied  to  the  earlier  offering. 

»15U.S.C77i(aK3). 

>■  You  may  reed  and  copy  the  comraenl  letters 
and  the  stafrs  summary  of  these  letters  in  our 
Public  Reference  Room  at  450  Fifth  Street,  NW.. 
Washington.  DC  20S49.  Ask  for  Fife  No.  S7-3-e7. 


parties  involved  in  the  offering 
process — ^issuers,  underwriters,  trustees, 
and  coimsel^on  clear  and  readable 
disclosive.  Investor  groups,  such  as  the 
American  Association  of  Retired 
Pereons  and  the  Consumer  Federation  of 
America,  supported  adopting  the  plain 
English  rule  to  ensure  thiat  investora 
receive  clear  information. 

Other  comment  letters  raised  the 
following  general  concerns  about  the 
plain  English  rule: 

•  Will  the  plain  English  rule  increase 
a  registrant's  liability? 

•  How  will  the  staff  review  and 
comment  on  plain  English  filings? 

e  Will  the  Commission  deny 
acceleration  of  a  filing  if  it  does  not 
comply  with  the  plain  English  rule? 

We  address  these  concerns  in  the 
following  three  sections. 

A.  Liability  Concerns 

Several  comment  lettera,  including 
those  of  the  American  Bar  Association 
and  the  Securities  Industry  Association, 
recommended  a  voluntary  rather  than  a 
mandatory  approach  to  improving  the 
readability  of  prospectuses.  These 
comment  letters  argued  against 
mandating  plain  English  primarily 
because  of  liability  concerns. 

These  comment  lettere  expressed 
concern  that  issuen  may  omit  material 
information  in  the  course  of  simplifying 
the  language.  The  comment  letters  urged 
us  to  adopt  a  safe  harbor  rule  from  legal 
liability  to  cover  the  sections  of  the 
prospectus  that  must  be  in  plain 
English. 

Other  letters  firom  groups  representing 
public  companies  and  the  mutual  fund 
industry  stated  they  believe  plain 
English  will  not  increase  their  liability. 
They  stated  that  plain  English 
disclosure  should  reduce  potential 
liability  because  it  decreases  the 
likelihood  that  an  investor  virill 
misunderstand  the  prospectus.'*" 

Using  plain  English  does  not  mean 
omitting  important  information.  These 
rules  only  require  you  to  disclose 
information  in  words  investors  can 
understand  and  in  a  format  that  invites 
them  to  read  the  document.  For  these 
reasons,  we  do  not  believe  that  a  safe 
harbor  rule  is  necessary  or  appropriate. 
We  also  believe  it  is  inappropriate  for 
you  to  include  language  that  attempts  to 
create  a  safe  harbor  for  these  sections. 

The  letters  raising  liability  concerns 
also  questioned  whether  it  is  possible  to 
summarize  in  plain  English  complex 
matters  covered  in  the  body  of  the 
docimient.  We  believe  the  courts  will 
continue  to  view  the  summary  section. 


*°Far  example,  sae  the  bnrastnwnt  Company 
Instituta's  comment  letter,  dated  March  24. 1997. 
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as  its  caption  indicates,  as  a  highlight  of 
important  information  in  the 
prospectus.  A  summary,  by  its  very 
nature,  cannot  disclose  everything.  In 
determining  whether  a  ccnnpany  has 
made  full  disclosure,  courts  should  look 
at  the  disclosure  in  the  entire  document. 

Moreover,  a  company's  failure  to 
include  everything  in  the  summary 
should  not  trigger  automatically  the 
application  of  the  "buried  facts" 
doctrine.  Under  the  buried  facts 
doctrine,  a  court  would  consider 
disclosure  to  be  false  and  misleading 
only  if  its  overall  significance  is 
obscured  because  material  information 
is  "buried,"  for  example,  in  footnotes  or 
appendices.*' 

The  package  of  rules  we  are  adopting 
should  lead  to  clearer  documents  that 
are  easier  for  investora  to  understand. 
We  believe  that  compliance  with  these 
requirements  will  not  increase  the  risk 
of  litigation. 

B.  Staff  Plain  English  Review  and 
Conunent  Process 

Several  comment  letters  questioned 
whether  the  stafFs  time  would  be  well 
spent  giving  comments  on  grammar. 
The  lettera  also  stated  that  the  staff's 
past  comments  have  caused  many 
immaterial  disclosures  and  much  of  the 
repetition  in  current  prospectuses. 

Our  staff  will  focus  on  whether  you 
disclose  material  information  and 
whether  that  disclosure  is  dear  and 
readable.  Tlie  staff  will  not  correct 
grammatical  mistakes. 

We  recognize  that  a  document  can 
still  be  clear  despite  the  occasional  long 
sentence  or  use  of  passive  voice.  But  we 
have  learned  firom  the  plain  English 
pilot  program  that  a  document  becomes 
clearer  and  easier  to  read  when  its 
writer  uses  plain  English. 

The  staff  will  issue  their  comments  in 
plain  English  and  avoid  requesting 
repetitive  information  in  the  document. 
If  the  staff  selects  your  registration 
statement  for  a  legal  and  accounting 
review,  the  same  people  who  review 
your  document  will  issue  any  plain 
English  comments. 

Because  the  format  and  design  of  your 
document  play  a  large  part  in  its 
readability,  we  vrill  request  paper  copies 
of  the  plain  English  sections  that  you 
plan  to  deliver  to  investors.  We  are 
working  to  upgrade  our  Electronic  Data 
Gathering  Analysis  and  Retrieval 
system,  EDGAR,  to  permit  the  filing  of 
an  exact  duplicate  of  the  paper  copy 


♦'  See  Gould  v.  Americag  Hawaiian  Steamship 
Company.  331  F.  Supp.  981  (D.  Del.  1971);  Kohn 
V.  American  Metal  Climax.  Inc..  322  F.  Supp.  1331 
(B.D.  Pa.  1970).  modified.  458  F.2d  255  (3d  Or. 
1972). 


sent  to  investora  but  this  may  not  occur 
for  some  time. 

C.  Requests  for  Acceleration 

Rule  461  currently  requires  the 
Commission  staff,  when  presented  with 
a  request  for  acceleration,  to  consider 
the  accuracy  and  adequacy  of  the 
prospectus  that  you  circulated.*^  The 
rule  also  requires  the  staff  to  consider 
whether  you  have  made  a  bona  fide 
effort  to  make  the  prospectus  reasonably 
concise  and  imderstandable.  We  are 
amending  Rule  461  to  require  the  staff 
to  consider  also  whether  you  have  made 
a  bona  fide  effort  to  satisfy  the  plain 
English  rule  in  drafting  the  fix)nt  part  of 
the  prospectus.  Because  compliance 
with  the  plain  English  rule  will 
facilitate  investora'  underetanding  of  the 
prospectus  information,  we  believe  it  is 
important  that  the  preliminary 
prospectus  that  you  circulate  to 
investora  complies  with  the  plain 
English  rule. 

Comment  lettera  expressed  concern 
that  the  amendment  to  Rule  461  could 
firequently  delay  the  effective  date  of 
registration  statements.  We  believe  that 
these  concerns  are  imfounded.  The 
procedures  for  addressing  deficiencies 
and  for  granting  or  denying  acceleration 
requests  have  worked  very  well  for 
many  yeara.  We  believe  the  continued 
use  of  these  procedures  vdil  work  in 
implementing  the  plain  English  rule.  If 
we  select  your  registration  statement  for 
review,  the  staff  wrill  give  you  comments 
on  how  to  comply  with  the  plain 
English  rule  as  well  as  other 
requirements.  You  will  have  the  same 
opportunity  you  have  now  to  work  with 
the  staff  to  resolve  all  comments  on  your 
document,  consistent  with  your 
financing  schedule. 

Vm.  Cost-Benefit  Analysis 

The  plain  EngUsh  rule  and 
amendments  should  improve 
commimications  between  public , 
companies  and  investora  and  promote 
investor  protection.  Specifically,  we 
anticipate,  and  many  public  comment 
lettera  concur,  that  adopting  the  plain 
English  rule  will: 

e  Allow  investora  to  make  better- 
informed  assessments  of  the  risk  and 
rewards  of  investment  opportunities; 

e  Reduce  the  likelihood  that  investora 
make  investment  mistakes  because  of 
incomprehensible  disclosure 
documents; 

e  Reduce  investora'  costs  of  investing 
by  lowering  the  time  required  to  read 
and  underatand  information; 

e  Increase  consumers'  interest  in 
investing  by  giving  them  greater 


confidence  in  their  understanding  of 
investments; 

e  Reduce  the  number  of  costly  legal 
disputes  because  investora  are  more 
likely  to  better  understand  disclosure 
documents;  and 

•  Lower  offering  costs  because 
investora  wdll  ask  issuere  fewer 
questions  about  the  offering. 

Several  comment  lettere  suggested 
that  writing  documents  in  plain  English 
would  impose  substantial  costs  on 
public  companies.*'  While  there  may  be 
some  additional  costs  initially,  we 
expect  them  to  be  modest  and  to 
diminish  over  time  as  firms  learn  to 
prepare  doomients  using  plain  EngUsh 
principles.  After  a  short  phase-in 
period,  public  companies  should  incur 
Rttle,  if  any.  additional  cost  horn  this 
rule  or  these  amendments.  In  some 
instances,  we  anticipate  that  companies 
will  save  on  printing  and  mailing  costs 
because  plain  English  tends  to  reduce 
dcxniment  length.  Some  firms  may  also 
save  time  answering  investora' 
questions.  We  believe  the  substantial 
benefits  to  investora  and  the  public 
markets  more  than  justify  the  phase-in 

costs. 

We  base  these  conclusions,  in  part,  on 
companies'  experiences  in  the  plain 
.  English  pilot  program.  To  help  assess 
the  benefits  and  costs,  we  asked  nine 
randomly  selected  plain  English  pilot 
participants,  one  of  which  prepared  an 
initial  public  offering  prospectus,  about 
their  experiences  preparing  plain 
English  documents.  Six  of  the  nine 
participants  responded,  including  the 
initial  public  offering  issuer.  All  of  the 
participants  agreed  that  investora 
benefit  from  clearer,  more  readable,  less 
redundant  disclosure.  Specifically, 
several  predicted  that  investor 
misunderetandings  and  mistakes  would 
decline.  They  did  not  generally  believe, 
however,  that  writing  their  disclosiues 
in  plain  English  would  reduce  their 
liability  for  disclosures.  The  consensus 
was  that  investora  file  lawsuits  on  the 
basis  of  disclosure  materiality,  not 
brevity  or  wording.  Several  participants 
found,  however,  that  they  spent  less 
time  answering  investora'  questions 
when  they  wrote  their  documents  in 
plain  English.** 

In  terms  of  the  costs  of  writing 
documents  in  plain  English,  all  of  the 
responding  participants  spent  more  time 
writing  their  documents  in  plain 
English  than  they  otherwise  would  have 


«iSee  Rule  461  of  Regulation  C.  17  CFR  230.461. 


"J  PSA  The  Bond  Market  Trade  Association,  in 
their  comment  letter  dated  March  24. 1997.  for 
example,  estimated  that  costs  "could  increase  by  up 
to  50  percent." 

**  For  example,  one  participant  indicated  that 
they  spent  12  percent  less  time  answering  investors' 
questions,  while  another  spent  20  percent  less  time. 
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if  they  used  conventional  language.'*' 
Pilot  partici()ants  found  that  legal  and 
technical  writing  costs  rose  for  plain 
English  filings  by  approximately  15 
percent.^  Because  legal  and  technical 
writing  comprises  approximately  48 
percent  of  the  total  burden  hours 
necessary  to  complete  a  registration 
statement  (with  accounting  comprising 
the  other  52  percent),'*'  we  estimate  that 
total  burden  hours  will  rise  by 


approximately  seven  percent  in  the  first 
year. 

The  table  below  shows  the  current 
and  estimated  burden  horns  per  filing, 
the  estimated  change  in  burden  hours 
per  filing,  and  the  number  of  forms  filed 
in  1997  by  form  type.*"  The  information 
in  the  table  indicates  that  we  estimate 
public  companies  will  require  on 
average  60  additional  hours  per  filing  to 
comply  with  the  plain  English 


requirements  in  the  first  year.  At  $120 
per  hour,**  this  translates  to  an  added 
cost  in  the  first  year  of  approximately 
$7,200  per  filing. >°  Based  on  pilot 
program  participants'  experiences,'*  we 
expect  the  number  of  hours  and  cost  to 
fell  in  the  follonving  year  to  the  current 
level  as  firms  gain  experience  with  the 
plain  English  principles.  We  anticipate 
the  cost  to  repeat  filers  to  fall  even 
sooner. 


Fom 

Estimated  t)ur- 
dan  hours/M- 
ing before 

plain  Engish 
rule 

Estimated  txjr- 

denhoura/H- 

ing  after  plain 

English  njle 

Change  in  es- 
timated bur- 
den hours/M- 
mg 

RKngs/yaar" 

Change  in  a»- 
limalad  bur- 
den hours  by 

Ming  type  after 

plain  Engish 

rule 

S-1 „ „ „ 

S_2 _ „ ^ *. 

s^zzzz~zz^^zzzzzzr"zzz. z 

s-4 . : 

1,267 
470 
368 

1,233 
1,868 
559 
166 
1.308 
147 
710 
876 

1,368 
504 
427 

1.322 

2.002 
599 
178 

1.402 
158 
781 
938 

91 
34 
29 

88 

134 
40 
12 
94 
11 
51 
63 

1.067 

145 

3.137 

2.044 

162 

3 

220 

243 

68 

8 

434 

97,097 

4,930 

90.973 

181,916 

21.708 

120 

2.640 

22,842 

748 

F-1/S-20  . 

F_2 . 

F-4 

S-11 „ _ 

8B-1  

SB-2 

408 
27.342 

Total  _ 

7,531 

450.724 

"These  estimates  are  baaed  on  the  number  o(  such  filings  made  in  calendar  year  1997. 


We  believe  the  estimate  of  seven- 
percent  higher  cost  in  the  first  year  is 
somewhat  overstated  because  it  is  based 
on  the  experiences  of  pilot  participants 
who  did  not  have  models  to  follow.  The 
time  required  for  future  registrants  to 
comply  with  the  requirements  should  be 
lower.  To  help  reduce  compliance  time, 
the  staff  is  including  a  list  of  filings  by 
pilot  participants  and  the  information 
issuers  need  to  locate  those  filings.  The 
staff  is  also  issuing  a  handbook  on  how 
to  prepare  plain  English  documents  and 
will  hold  workshops  to  help  public 


companies,  their  counsel,  and 
underwriters  comply  with  the  rules.  We 
also  anticipate  that  public  companies' 
legal  counsel,  who  will  gain  experience 
bom  all  their  clients'  transactions,  will 
help  to  speed  the  transition  to  plain 
English.  Finally,  some  firms  filed 
multiple  registration  statements  in  1997 
and  we  applied  the  same  burden  hour 
increase  to  all  filings.  We  believe  that 
required  compliance  time  for  firms'  later 
filings  should  be  lower  than  earlier 
filings  as  companies  gain  experience 
writing  in  plain  English. 


These  results  are  consistent  with 
those  found  by  the  American  Society  of 
Corporate  Seoetaries,  which  surveyed 
the  57  member  companies  represented 
on  its  Seciuities  Law  Committee.  The 
twelve  members  who  had  prepared  at 
least  one  plain  English  document 
predicted  no  "material  change  in  annual 
burden  reporting  or  hours."  "  Similarly, 
Baltimore  Gas  and  Electric  Company 
incurred  no  additional  cost  once  the 
company  learned  the  process.'* 


«>Four  ofth*  six  p«illcipants  «{>«nt  10  p«rcMit 
longar.  ihe  initial  public  offering  iuuer  ipent  IS 
p«rc«ni  longer  and  one  participant  took 
"tignificantly  longer  '  For  Ihe  partidpanl  that  took 
•ignifkcantly  longer,  vn  received  two  eetimatee — 
one  from  the  company  of  75  percent  longer  and  one 
from  the  firm's  legal  couniel  of  200  percent  longer. 

**This  estimate  is  based  on  responses  to  a  survey 
of  nine  plain  English  pilot  program  participants  and 
on  a  summary  of  the  results  of  an  Informal  survey 
of  pilot  participants  conducted  by  the  American 
Society  of  Corporate  Secretaries.  See  F\iblic 
Comment  letter  dated  March  24.  1997. 

♦'  The  Division  of  Corporation  Finance  collected 
Item  51 1  of  Regulation  S^K  expense  information 
from  approximately  ISOO  registration  statements 


filed  between  (anuary  1  and  December  31.  IMS. 
Assuming  legal  costs  averaged  Sl50/hour  and 
accounting  costs  averaged  $7S/hour.  the  survey 
indicates  that  approximately  48  percent  of  burden 
hours  are  for  legal  and  technical  writing,  while  52 
percent  are  accounting-related.  Because  the  rule 
and  amendments  apply  predominately  lo  legal  and 
technical  writing,  we  apply  Ihe  increased  burden  to 
those  hours. 

**We  do  not  anticipate  that  the  plain  English 
requirements  will  change  the  burden  hours  or  cost 
for  preparing  Form  N-2.  Consequently,  we  do  not 
include  Form  S-2  in  the  table. 

**We  anticipate  that  some  firms  will  comply,  in 
part,  with  the  plain  English  requirements  using  in- 
^ouse  counsel,  which  will  lower  hourly  costs. 


••In  1997,  registrants  filed  7.531  filings.  At 
S7,200  per  filing,  the  total  increase  in  cost  would 
be  approximately  S54  million. 

"  Four  of  the  six  participants  believed  that  once 
they  developed  plain  English  formats,  it  would  take 
them  less  time  to  write  a  document  in  plain  English 
than  in  the  conventional  language.  One  participant 
predicted  that  writing  documents  in  plain  English 
would  require  no  additional  time  after  the  initial 
effort.  The  other  participant  did  not  comment 
directly. 

"  See  American  Society  of  Corporate  Secretaries 
Public  Comment  letter  dated  March  24.  1997. 

**  See  Baltimore  Gas  and  Electric  Company 
Public  Comment  letter  dated  March  26. 1997. 


One  benefit  generally  found  by  pilot 

f>rogram  participants  was  that  dociunent 
ength  was  shortened  on  average  by  11 
percent."  Given  that  the  average  length 
of  an  S-1  prospectus  is  approximately 
116  pages,  this  decline  would  result  in 
a  13-page  reduction.  For  an  S-3 
prospectus,  whose  average  length  is  52 
pages,  the  decline  would  save  6  pages. 
And  the  length  of  an  S-4  prospectus, 
which  averages  219  pages,  would  fall  by 
24  pages."  Where  plain  English 
shortened  dociunents,  several 
responding  participants  estimated  lower 
printing  and  distribution  costs.  Even  if 
costs  dropped  by  only  five  percent, 
firms  would  save  approximately  $3,160 
per  filing.  In  aggregate,  firms  would  save 
approximately  $24  million  per  year — 
savings  that  could  continue  for  as  long 
as  firms  comply  with  the  plain  English 
reqiurements.'' 

m  summary,  while  all  of  the 
participants  that  answered  our 

Questions  incurred  some  additional 
ocimient  preparation  costs,  the 
majority  estimated  them  to  be  low  and 
preidicted  that  they  would  fall  over  time. 
The  participants  anticipated  little 
added,  and  perhaps  even  lower,  overall 
cost.  Some  even  predicted  they  might 
save  money  on  printing  and  distribution 
costs  and  time  answering  investors' 
questions.  Based  on  the  experiences  of 
pilot  pro^wn  participants,  we  believe 
that  the  substantial  benefits  to  investors 
of  plain  English  and  the  on-going  cost 
savings  to  issuers  justify  the  short-term 
cost  to  public  companies  of  learning  to 
prepare  documents  in  plain  English. 

K.  Final  Regulatory  Flexibility 
Analysis 

The  staff  has  prepared  this  Final 
Regulatory  Flexibility  Analysis  in 
accordance  with  Section  603  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603).  This  analysis  relates  to  revisions  of 
Rules  421,  461,  and  481  of  Regulation  C 
and  Items  101,  501,  502,  503,  and  508 
of  Regulations  S-K  and  S-B  to 


"One  of  the  sbc  participants  indicated  tliat 
writing  in  plain  English  shortened  their  document 
by  5  percent:  one  by  10  to  15  percent;  one  by  15 
percent;  and  one  by  35  percent.  Interastingly.  the 
pilot  participant  who  spent  75  percent  more  time 
on  its  plain  English  prospectus  shortened  its 
prospectus  the  largest  amount — 35  pert»nt.  One 
found  no  apprecii&le  difference,  and  one  estimated 
that  plain  English  increased  docunwnt  length  by 
one  percent. 

"The  staff  randomly  selected  prospectuses  filed 
in  1997  to  estimate  document  length. 

»'The  Division  of  Corporation  Finance  collected 
Item  511  of  Regulation  S-K  expense  information 
from  approximately  1500  registration  statements 
filed  betwraen  January  1  and  December  31, 1995. 
Printing  expenses  averaged  S63.200  per  filing. 
Assuming  five-percent  cost  savings,  public 
companies  would  save  S3,160  per  filing  or  a  total 
of  about  $24  million  in  printing  and  mailing  costs 
on  7,531  filings  per  year. 


implement  the  Commission's  plain 
English  initiative.  The  Commission  is 
also  adopting  minor  amendments  to 
Forms  S-2,  S-3,  S-4,  S-20,  F-2,  F-3, 
and  F-4  imder  the  Seciuities  Act  and 
Form  N-2  under  the  Investment 
Company  Act. 

Need  for  and  Objectives  of  Plain  English 
Rules 

In  August  1995,  Chairman  Arthur 
Levitt  organized  the  Task  Force  on 
Disclosure  Simplification  to  find  ways 
to  simplify  the  disclosure  process  and 
increase  the  effectiveness  and  efficiency 
of  capital  formation  where  consistent 
with  investor  protection.  In  its  final 
report  to  the  Commission,  the  Task 
Force  suggested  that  the  Commission 
require  public  companies  to  write 
certain  parts  of  prospectuses  in  plain 
English."  The  Commission  responded 
in  January  1997  by  proposing  a  rule  and 
several  amendments  that  required 
public  companies  to  write  the  front  of 
prospectuses  using  plain  English 
principles."  The  amendments  revised 
cuxrent  rules  and  forms  to  eliminate 
certain  language  requirements  in  the 
front  of  prospectuses  and  relocate 
highly  technical  language  within  the 
prospectus.  The  Commission  proposed 
these  rules  to  enhance  the  clarity  and 
conciseness  of  prospectuses. 

The  Commission  received  45 
comment  letters  from  43  entities  in 
response  to  the  proposing  release.""  The 
commentators  generally  expressed 
strong  support  for  the  plain  English 
proposals,  although  several  expressed 
concerns  with  specific  provisions  and 
some  suggested  alternative  approaches 
for  addressing  particular  issues.  The 
Commission  is  adopting  the  plain 
English  proposals  with  minor 
modifications  that  clarify  provisions 
and  reflect  the  suggestions  of  some 
comment  letters  and  the  plain  English 
pilot  program  participants.  These  rules 
will  make  prospectuses  simpler,  clearer, 
more  useful,  and,  we  hope,  more  widely 
read. 

The  amendments  will  be  adopted 
pursuant  to  Sections  6,  7, 8, 10,  and 
19(a)  of  the  Securities  Act,  Sections  12, 
13, 15(d),  16(a),  and  23(a)  of  the 
Exchange  Act,  and  Sections  8, 24,  30, 
31.  and  38  of  the  Investment  Company 
Act  of  1940. 


»•  See  Report  of  the  Task  Force  on  Diacloiure 

Simplification  (March  1996). 

'"Securities  Act  Release  No.  33-7380. 

■OA  summary  of  comments  is  available,  along 
%»ith  the  comment  letters,  in  Public  File  No.  S7-3- 
97.  The  file  is  available  for  inspection  and  copying 
in  the  Conunission's  Public  Reference  Room.  450 
Fifth  Street  N.W..  Washington.  O.C.  20549. 


Small  Entities  Subject  to  the  Rules 

For  the  purposes  of  the  Regulatory 
Flexibility  Act,  the  term  "small 
business,"  as  used  in  reference  to  a 
public  company  other  than  an 
investment  company,  is  defined  by  Rule 
157  under  the  Securities  Act  as  an 
issuer  whose  total  assets  on  the  last  day 
of  its  most  recent  fiscal  year  were  $5 
million  or  less  and  is  engaged  or 
proposing  to  engage  in  small  business 
financing-*"  An  issuer  is  considered  to 
be  engaged  in  small  business  financing 
if  it  is  conducting  or  proposes  to 
conduct  an  offering  of  securities  that 
does  not  exceed  $5  million.  The 
Securities  Exchange  Act  defines  a 
"small  business"  issuer,  other  than  an 
investment  company,  to  be  an  issuer 
that,  on  the  last  day  of  its  most  recent 
fiscal  year,  had  total  assets  of  $5  million 
or  less.  When  used  with  respect  to  an 
issuer  that  is  an  investment  company,   ■ 
the  term  is  defined  as  an  investment 
company  with  net  assets  of  $50  million 
or  less  as  of  the  end  of  its  most  recent 
fiscal  year.*2 

The  Commission  estimates  that 
approximately  1,100  of  approximately 
12,700  Exchange  Act  reporting 
companies  and  800  investment 
companies  of  approximately  3,700 
active  registered  investment  companies 
currently  satisfy  the  definition  of  "small 
business,"  all  of  which  will  be  subject 
to  the  plain  English  requirements.  We 
have  no  reliable  way,  however,  to 
determine  how  many  businesses  may 
become  subject  to  Commission  reporting 
obligations  in  the  future,  or  may 
otherwise  be  impacted  by  the  plain 
English  requirements. 

Significant  Issues  Raised  by  Public 
Comment 

The  Commission  received  no  requests 
for  the  Initial  Regulatory  Flexibility 
Analysis  and  received  no  comments 
specifically  in  response  to  its  request  for 
information  about  the  impact  of  the  rule 
and  amendments  on  small  businesses. 
Nine  comment  letters,  however, 
discussed  the  costs  and  benefits  to 
public  companies  in  general.  Six 
believed  that  costs  would  generally  be 
low  and  temporary  as  firms  learn  to 
write  in  plain  English.  Three  believed 
that  the  costs  would  be  more  significant. 
These  costs  are  discussed  in  greater 
detail  in  the  next  subsection.  The 
Commission's  efforts  to  minimize  the 
compliance  costs  to  all  reporting 
companies,  both  large  and  small,  are 
discussed  in  the  final  subsection  of  this 
Final  Regulatory  Flexibility  Analysis. 


•' 17  CFR  230.157. 
"  17  CFR  240.a-ia 


6378  Federal  Register /Vol.  63,  No.  25 /Friday-,  February  6,  1998 /Rules  and  Regulations 


Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  plain  English  rules  and 
amendments  do  not  affect  the  substance 
of  the  disclosures  that  public  companies 
must  make.  They  do  not  impose  any 
new  recordkeeping  requirements  or 
require  reporting  of  additional 
information.  We  anticipate,  however, 
that  there  will  be  a  temporary  increase 
in  cost  that  will  diminish  over  time  as 
firms  learn  to  prepare  documents  using 
plain  English  principles.  Thus,  after  a 
short  phase-in  period,  public  companies 
should  inciir  little,  if  any,  additional 
.  cost  from  this  rule  or  these 
amendments.  In  some  instances,  we 
anticipate  that  companies  will  save  on 
printing  and  mailing  costs  because  plain 
English  tends  to  reduce  docimient 
length.  Some  firms  may  also  save  time 
answering  investors'  questions. 

We  base  these  conclusions,  in  part,  on 
companies'  experiences  in  the  plain 
English  pilot  program.  We  solicited 
information  about  firms'  experiences  by 
questioning  a  group  of  pilot 
participants.  Based  on  their  responses, 
discussed  in  detail  in  Section  Vin,  we 
anticipate  a  temporary  increase  in  cost 
that  will  diminish  over  time  as  firms 
leam  to  prepare  documents  using  plain 
English  principles.  While  none  of  the 
pilot  participants  specifically  qualified 
as  a  "small  business,"  the  company  that 
wrote  its  initial  public  offering 
prospectus  in  plain  English  had  a 
favorable  exf>erience. 

In  addition,  we  requested  information 
about  the  impact  of  die  plain  English 
requirements  on  small  businesses  in  the 
proposing  release.  While  no  one 
commented  specifically  on  the  burden 
to  small  firms,  several  letters  indicated 
that  the  additional  cost  of  writing  in 
plain  English  would  be  low  and  would 
diminish  after  the  initial  effort  of 
learning  to  write  in  plain  English.  Some 
commentators  even  predicted  savings. 
This  evidence  contrasts,  however,  with 
three  letters  expressing  concern  that 
writing  in  plain  English  would  increase 
docimient  preparation  costs  and 
lengthen  documents.  While  we 
considered  these  concerns,  experience 
from  the  pilot  program  suggests  that 
phase-in  costs  will  be  low  and  that 
documents  will  be  shorter  and  easier  to 
read  and  understand. 

Agency  Action  To  Minimize  Effect  on 
Small  Businesses 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the  plain 


English  rules  and  amendments,  we 
considered  several  alternatives, 
including  (a)  establishing  different 
compliance  and  reporting  requirements 
for  small  businesses;  and  (b)  using 
performance  rather  than  design 
standards,  and  (c)  exempting  small 
businesses  irom  all  or  part  of  the 
requirements.  We  do  not  believe, 
however,  that  these  alternatives  are 
appropriate.  First,  these  alternatives 
would  be  inconsistent  with  our 
statutory  mandate  to  require 
prospectuses  to  disclose  fully  and  fairly 
all  material  information  to  investors. 
Second,  these  alternatives  would 
significantly  dilute  or  negate  the 
important  benefits  of  plain  English 
disclosure  to  investors.  For  these 
reasons,  we  also  believe  there  would  be 
no  benefit  in  providing  separate 
requirements  for  small  issuers  based  on 
the  use  of  performance  rather  than 
design  standards. 

We  have  tried  before,  through 
interpretive  advice  and  other  means,  to 
address  the  problems  with  current 
prospectus  disclosure,  which  too  often 
includes  arcane,  needlessly  complex, 
and  incomprehensible  language.  These 
earlier  measures  have  not  resulted  in 
widespread  improvement  in  prospectus 
readability.  Therefore,  we  believe  the 
plain  English  requirements  are 
necessary  to  improve  communication 
between  public  companies  and 
investors,  particularly  given  the 
relatively  low  compliance  burden.  In 
addition,  we  believe  the  rules  and 
amendments  should  apply  equally  to  all 
entities  required  to  disclose  information 
under  the  Securities  Act  to  enhance 
protection  of  all  investors. 

The  plain  English  principles  are 
generally  broad  statements  that  provide 
registrants  flexibility  in  how  to  disclose 
information.  Thus,  there  are  a  variety  of 
ways  in  which  registrants,  including 
small  businesses,  can  use  the  principles 
and  guidance  in  making  their 
disclosures.  Modifications  of  the  plain 
English  proposals  by  the  Commission 
will  reduce  the  short-term  cost  to  small 
issuers.  Based  on  suggestions  in  several 
comment  letters,  the  Commission  is  not 
adopting  limitations  on  the  length  of 
summaries,  limitations  on  the  number 
of  risk  factors  or  the  requirement  that 
companies  prioritize  risk  factors.  To 
provide  compliance  assistance  to  both 
small  and  large  issuers,  the  release 
includes  a  Ust  of  filings  by  pilot 
participiants  and  the  information  issuers 
need  to  locate  those  filings.  The  staff  is 
also  issuing  a  handbook  on  how  to 
prepare  plain  English  documents  and 
will  hold  workshops  to  help  small  and 
large  issuers,  their  counsels, 
underwriters,  and  others  comply  with 


the  rules.  Finally,  the  Commission  is 
minimizing  the  impact  by  delaying  the 
effective  date  of  the  rules  until  October 
1. 1998. 

X.  Paperwork  Reduction  Act 

The  plain  English  rule  and 
amendments  afiect  several  regulations 
and  forms  that  contain  "collection  of 
information  requirements"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.*'  In  the  proposing  release, 
the  Commission  stated  its  belief  that  the 
plain  English  rule  and  amendments 
would  not  result  in  a  substantive  or 
material  change  to  the  affected 
collections  of  information.  Nevertheless, 
the  Commission  solicited  comment  on 
whether  the  rule  and  amendments 
would  materially  affect  the  burden  on 
public  companies  and  mutual  funds  that 
prepare  prospectuses.  Because  several 
comment  letters  indicated  that  the 
burden  would  increase,  at  least  in  the 
short  term,  the  Commission  has 
determined  to  submit  the  rule  and 
amendments  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  44  U.S.C.  3507(d).  The 
Commission  is  amending  Rules  421, 
461,  and  481  of  Regulation  C  and  Items 
101,  501.  502.  503,  and  508  of 
Regulations  S-K  and  S-B.  The 
Commission  is  also  adopting  minor 
amendments  to  Forms  S-2,  S-3,  S-4,  S- 
20,  F-2,  F-3.  and  F-4  under  the 
Securities  Act  and  Form  N-2  under  the 
Investment  Company  Act  as  a  part  of  the 
plain  English  initiative.^ 

The  rule  and  amendments  require 
public  companies  to  write  information 
included  in  the  front  of  prospectuses  the 
cover  page,  summary,  and  risk  factors 
section— in  everyday  language  that 
investors  can  understand.  The  changes 
also  codify  existing  Commission 
interpretive  advice  and  eliminate 
requirements  no  longer  deemed  useful. 
The  requirements  do  not  affect  the 
substance  of  the  disclosures  that 
registrants  must  make.  They  do  not 
impose  any  new  recordkeeping 
requirements  or  require  reporting  of     - 
additional  information. 

As  discussed  in  detail  in  Section  Vn, 
we  anticipate  that  there  will  be  a 
temporary  increase  in  burden  that  will 
diminish  over  time  as  firms  leam  to 
prepare  docimients  using  plain  English 
principles.  As  indicated  in  the  Cost/ 
Benefit  Analysis  table,  we  estimate  that 
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"44U.S.C3501  etteq. 

**  Regulations  S-K.  S-B.  and  C  do  not  impose 
reporting  burdens  directly  on  public  companies. 
For  administrative  convenience,  each  of  these 
regulations  is  currently  assigned  one  burden  hour. 
The  burden  hours  imposed  tiy  the  disclosure 
regulations  are  currently  included  in  the  estimates 
ior  the  forms  that  refer  to  the  regulations. 


public  companies  will  require  on 
average  60  additional  burden  hours  per 
filing  or  450,724  hours  in  total  to 
comply  with  the  plain  English 
requirements  in  the  first  year.  We  then 
expect  biuden  hours  to  fall  to  their 
current  level.  Thus,  after  a  short  phase- 
in  period,  public  companies  should 
incur  little,  if  any,  additional  cost  from 
this  rule  or  these  amendments.  In  some 
instances,  we  anticipate  that  companies 
'will  save  on  printing  and  mailing  costs 
because  plain  English  tends  to  reduce 
docmnent  length.  Some  firms  may  also 
save  time  answering  investors' 
questions.  The  added  burden  will  be 
reflected  in  the  estimated  burden  hours 
for  Regulation  C.^ 

llie  information  collection 
leqiiirements  imposed  by  the  forms  and 
regulations  are  mandatory  to  the  extent 
that  a  company  elects  to  do  a  registered 
offering.  Tne  information  is  made 
publicly  available.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
reqiiired  to  respond  to,  a  collection  of 
information  umess  it  displays  a 
currently  valid  OMB  control  number. 

In  accordance  with  44  U.S.C 
3506(c)(2)(B),  the  Commission  solicits 
comment  on  the  following: 

•  Whether  the  changes  m  the 
collection  of  information  are  necessary 
for  the  proper  performance  of  the 
function  of  the  agency; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  changes  to 
the  collection  of  information: 

•  "The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Whether  there  are  ways  to  minimize 
tke  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  tecb^ques  or 
other  forms  of  information  technology. 

Anyone  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549,  with  reference 
to  File  No.  S7-3-07.  The  Office  of 
Management  and  Budget  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 


XI.  Statutory  Authority 

The  rule  amendments  are  proposed 
under  Sections  6,  7, 8, 10  and  19(a)  of 
the  Securities  Act,  Sections  12, 13. 
15(d),  16(a)  and  23(a)  of  the  Exchange 
Act.  and  Sections  8,  24,  30,  31  and  38 
of  the  Investment  Company  Act  of  1940. 

List  of  Subjects  inl7  CFR  Parts  228, 
229,  230,  239,  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Seciuities, 
and  Investment  Companies. 

Text  of  the  Amendments 

For  the  reasons  discussed  in  the 
preamble,  the  Securities  and  Exchange 
Commission  amends  Title  17,  CSiapter 
11  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  228-1NTEGRATE0 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Audiority:  15  U.S.C.  77e,  77f.  77g.  77b,  77j, 
77k.  778.  77Z-2.  77aa(25).  77aa(26),  77ddd. 
77ee«,  77ggg.  77hhh,  77jjj,  77nim,  778S8,  761. 
78m.  78n.  78o,  78u-5,  78w,  7811, 80a-8, 80a- 
29. 80e-30. 80*-37, 80b-ll.  unles8  otherwise 
noted. 

2.  By  amending  §  228.101  to  add 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§228.101  (Item  101)    Description  of 
Buainess. 


•*  Regulations  S-K  and  S^  will  continue  to  show 
an  estimated  burden  hour  of  one. 


(c)  Reports  to  security  holders. 
Disclose  the  following  in  any 
registration  statement  you  file  under  the 

Securities  Act  of  1933: 

(1)  If  you  are  not  required  to  deliver 
an  anniial  report  to  security  holders, 
whether  you  will  volimtarily  send  an 
annual  report  and  whether  die  report 
will  include  audited  financial 
statements; 

(2)  Whether  you  file  reports  with  the 
Securities  and  Exchange  Commission.  If 
you  are  a  reporting  company,  identify 
the  reports  and  other  information  you 
file  with  the  SEC-  and 

(3)  That  the  public  may  read  and  copy 
any  materials  you  file  with  the  SEC  at 
the  SEC's  Public  Reference  Room  at  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  State  that  the  public  may  obtain 
information  on  the  operation  of  the 
Public  Reference  Room  by  calling  the 
SEC  at  1-800-SEC-0330.  If  you  are  an 
electronic  filer,  sUte  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available; 


(d)  Canadian  Issuers.  Provide  the 
information  required  by  Items  101(f)(2) 
and  101(g)  of  Regulation  S-K  . 
(§  229.101(f)(2)  and  (g)). 

3.  Section  228.501  is  revised  to  read 
as  follows: 

f  228.501  (item  501)    Front  of  registration 
statement  and  front  cover  of  prospectus. 

The  small  business  issuer  must 
furnish  the  following  information  in 
plain  English.  See  §  230.421(d)  of 
Regulation  C  of  this  chapter. 

(a)  Limit  the  outside  boni  cover  page 
of  the  prospectus  to  one  page  and 
include  the  following  information: 

(1)  The  registrant's  name.  A  foreign 
registrant  also  must  give  the  English 
translation  of  its  name; 

(2)  The  tide,  amount,  and  description 
of  securities  offered.  If  the  underwriter 
has  any  arrangement  with  the  issuer, 
such  as  an  over-allotment  option,  \uider 
which  the  imderwriter  may  purchase 
additional  shares  in  coimection  with  the 
offering,  indicate  that  this  arrangement 
exists  and  state  the  amoxmt  of  additional 
shares  that  the  underwriter  may 
purchase  imder  the  arrangement; 

(3)  If  there  are  selling  security 
holders,  a  statement  to  that  effect; 

(4)  Whether  any  national  securities 
exchange  or  the  Nasdaq  Stock  Market 
lists  the  securities  offered,  naming  the 
particular  n^arket(s).  and  identifying  the 
trading  symbol(s)  for  those  securities; 

(5)  A  cross-reference  to  the  risk  fectors 
section,  including  the  page  nvunber 
where  it  appears  in  the  prospectus. 
Highlight  this  cross-reference  by 
prominent  type  or  in  another  manner; 

(6)  Any  legend  or  statement  required 
by  the  law  of  any  state  in  which  die 
securities  are  offered; 

(7)  A  legend  that  indicates  that 
neither  the  Seciuities  and  Exchange 
Commission  nor  any  state  seciuities 
commission  has  approved  or 
disapproved  of  the  securities  or  passed 
on  the  adequacy  or  accuracy  of  the 
disclosures  in  the  prospectus.  Also 
make  clear  that  any  representation  to 
the  contrary  is  a  criminal  offense.  You 
may  use  one  of  the  following  or  other 
clear,  plain  language: 

Example  A:  Neither  the  Securities  and 
Exdiange  Conunission  nor  any  state 
securities  commission  has  approved  or 
disapproved  of  these  securities  or  passed 
upon  the  adequacy  or  accuracy  of  the 
prospectus.  Any  representation  to  the 
contrary  is  a  criminal  offense. 

Example  B:  Neither  the  Securities  and 
Exchange  Commission  nor  any  state 
securities  commi^on  has  approved  or 
disapproved  of  these  securities  or  determined 
if  this  prospectus  is  mithful  or  complete. 
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Any  representation  to  the  contrary  is  a 
criminal  offense. 

(8)  If  you  are  not  a  reporting  company 
and  the  preliminary  prospectus  will  be 
circulated,  as  applicable: 

(i)  A  bona  Rde  estimate  of  the  range 
of  the  maximum  offering  price  and 
maximum  number  of  shares  or  units 
offered:  or 

(ii)  A  bona  fide  estimate  of  the 
principal  amount  of  debt  securities 
offered: 

(9)(i)  Name(s)  of  the  lead  or  managing 
underwriter(s)  and  an  identification  of 
the  nature  of  the  underwriting 
arrangements; 

(ii)  If  the  offering  is  not  made  on  a 
Hrm  commitment  basis,  a  brief 
description  of  the  underwriting 
arrangements: 

(iii)  If  you  offer  the  securities  on  a 
best  efforts  or  best  efforts  minimum/ 
maximum  basis,  the  date  the  offering 
will  end,  any  minimum  purchase 
requirements,  and  whether  or  not  there 
are  any  arrangements  to  place  the  funds 
in  an  escrow,  trust,  or  similar  account; 
and 

(iv)  If  you  offer  the  securities  for  cash, 
the  price  to  the  public  for  the  securities, 
the  underwriting  discounts  and 
commissions,  and  proceeds  to  the 
registrant  or  other  persons.  Show  the 
inn»ination  on  both  a  per  share  or  unit 
basis  and  for  the  total  amount  of  the 
offering.  If  you  make  the  offering  on  a 
minimum/maximum  basis,  show  this 
information  based  on  the  total  minimum 
and  total  maximum  amount  of  the 
offering.  You  may  present  the 
information  in  a  table,  term  sheet 
format,  or  other  clear  presentation.  You 
may  present  the  information  in  any 
format  that  fits  the  design  of  the  cover 
page  so  long  as  the  information  can  be 
easily  read  and  is  not  misleading; 

(10)  If  the  prospectus  will  be  used 
before  the  effective  date  of  the 
registration  statement,  a  prominent 
statement  that: 

(i)  The  information  in  the  prospectus 
will  be  amended  or  completed; 

(ii)  A  registration  statement  relating  to 
these  securities  has  been  filed  with  the 
Securities  and  Exchange  Commission; 

(iii)  The  securities  may  not  be  sold 
until  the  registration  statement  becomes 
effective;  and 

(iv)  The  prospectus  is  not  an  offer  to 
sell  the  securities  and  it  is  not  soliciting 
an  offer  to  buy  the  securities  in  any  state 
where  offers  or  sales  are  not  permitted. 
You  may.  use  the  following  or  other 
clear,  plain  language: 

The  information  in  this  prospectus  is  not 
complete  and  may  be  changed.  We  may  not 
sell  these  securities  until  the  registration 
statement  filed  with  the  Securities  and 


Exchange  Commission  is  effective.  This 
prospectus  is  not  an  offiBr  to  sell  these 
securities  and  it  is  not  soliciting  an  offer  to 
buy  these  securities  in  any  state  where  the 
o^r  or  sale  is  not  permitted. 

(11)  If  you  use  §230.430A  of  this 
chapter  to  omit  pricing  information  and 
the  prospectus  is  used  before  you 
determine  the  public  offering  price,  the 
information  in  paragraph  (a)(10)  of  this 
section;  and 

(12)  The  date  of  the  prospectus, 
(b)  [Reserved] 

4.  Section  228.502  is  revised  to  read 
as  follows: 

f22&502(nwn502)    Inaide  Front  and 
Oufkle  Back  Covf  Peges  of  Proepectus. 

The  small  business  issuer  must 
furnish  the  following  information  in 
plain  English.  See  §  230.421(d)  of 
Regulation  C  of  this  chapter. 

(a)  Table  of  contents.  On  either  the 
inside  front  or  outside  back  cover  page 
of  the  prospectus,  provide  a  reasonably 
detailed  table  of  contents.  It  must  show 
the  page  number  of  the  various  sections 
or  subdivisions  of  the  prospectus. 
Include  a  specific  listing  of  the  risk 
factors  section  required  by  Item  503  of 
this  Regulation  S-B  (17  CFR  228.503). 
You  must  include  the  table  of  contents 
immediately  following  the  cover  page  in 
any  prospectus  you  deliver 
electronically; 

(b)  Dealer  prospectus  delivery 
obligation.  If  applicable  to  your  offering, 
on  the  outside  biack  cover  page  of  the 
prospectus,  advise  dealers  of  their 
prospectus  delivery  obligation, 
including  the  expiration  date  specified 
by  Section  4(3)  of  the  Securities  Act  (15 
U.S.C.  77d(3))  and  §  230.174  of  this 
chapter.  You  may  use  the  following  or 
other  clear,  plain  language: 

Dealer  Prospectus  Delivery  Obligation 

Until  (insert  date),  all  dealers  that  effect 
transactions  in  these  securities,  whether  or 
not  participating  in  this  ofiiBring.  may  be 
required  to  deliver  a  prospectus.  This  is  in 
addition  to  the  dealers'  obligation  to  deliver' ' 
a  prospectus  when  acting  as  underwriters 
and  with  respect  to  their  unsold  allotments 
or  subscriptions. 

5.  By  revising  §  228.503  to  read  as 
follows: 


f22a.S03(nama03) 
and  Rielt  Factora. 


Summary  Infocmellon 


The  small  business  issuer  must 
furnish  the  following  information  in 
plain  English.  See  §  230.421(d)  of 
Regulation  C  of  this  chapter. 

(a)  Summary.  Provide  a  summary  of 
the  information  in  the  prospectus  where 
the  length  or  complexity  of  the 
prospectus  makes  a  summary  useful. 
The  summary  should  be  brief.  The 
summary  should  not  contain,  and  is  not 


required  to  contain,  all  of  the  detailed 
information  in  the  prospectiis.  If  you 
provide  summary  business  or  financial 
information,  even  if  you  do  not  caption 
it  as  a  summary,  you  still  must  provide 
that  information  in  plain  English. 

Instruction  to  paragraph  503(a) 

The  summary  should  not  merely  repeat  the 
text  of  the  prospectus  but  should  provide  a 
brief  overview  of  the  key  aspects  of  the 
offering.  Carefully  consider  and  identify 
those  aspects  of  the  offering  that  are  the  most 
significant  and  determine  how  best  to 
highlight  those  points  in  clear,  plain 
language. 

(b)  Address  and  phone  number. 
Include,  either  on  the  cover  page  or  in 
the  summary  section  of  the  prospectus, 
the  complete  mailing  address  and 
telephone  number  of  your  principal 
executive  offices. 

(c)  Risk  factors.  (1)  Discuss  in  a 
section  captioned  "Risk  Factors"  any 
factors  that  make  the  offisring 
speculative  or  risky.  The  fectors  may 
include,  among  other  things,  the 
following: 

(i)  Your  lack  of  an  operating  history; 

(ii)  Your  lack  of  recent  profits  fit>m 
operations; 

(iii)  Your  poor  financial  position; 

(iv)  Your  business  or  proposed 
business;  or 

(v)  The  lack  of  a  market  for  your 
common  equity  securities. 

(2)  The  risk  fector  discussion  must 
immediately  follow  the  siunmary 
section.  If  you  do  not  include  a 
summary  section,  the  risk  bctcH* 
discussion  must  immediately  follow  the 
cover  page  or  the  pricing  information  * 
that  immediately  follows  the  cover  page. 
Pricing  information  means  price  and 
price-related  information  that  you  may 
omit  from  the  prospectus  in  an  effective 
registration  statement  based  on 
§  230.430A(a)  of  this  chapter. 

6.  Section  228.508  is  amended  to 
revise  the  heading  of  paragraph  (a),  add 
two  sentences  to  the  end  of  paragraph 
(a)  and  revise  paragraph  ())  to  read  as 
follows: 

f  228.506  (Nmh  509    Plan  of  DtoMbuUon. 

(a)  Underwriters  and  underwriting 
obligations.*  *  *  The  small  business 
issuer  must  disclose  the  offering 
exp>enses  specified  in  Item  511  of  this 
Regulation  S-B  (17  CFR  228.511).  If 
there  is  an  arrangement  under  which  the 
underwriter  may  purchase  additional 
shares  in  connection  with  the  offering, 
such  as  an  over-allotment  option, 
describe  that  arrangement  and  disclose 
information  on  the  total  offering  price, 
underwriting  discounts  and 
commissions,  and  total  proceeds 
assuming  the  underwriter  purchases  all 


of  the  shares  subject  to  that 
arrangement. 

•        *        •        •        • 

(j)  Stabilization  and  other 
transactions.  (1)  Briefly  describe  any 
transaction  that  the  underwriter  intends 
to  conduct  dining  the  offering  that 
stabilizes,  maintains,  or  otherwise 
affects  the  market  price  of  the  ofiiered 
securities.  Include  information  on 
stabilizing  transactions,  syndicate  short 
covering  transactions,  penalty  bids,  or 
any  other  transaction  that  affects  the 
offered  sectuity's  price.  Describe  the 
nature  of  the  transactions  clearly  and 
explain  how  the  transactions  affect  the 
o^red  sectuity's  price.  Identify  the 
exchange  or  other  market  on  wMch 
these  transactions  may  occur.  If  true, 
disclose  that  the  underwriter-may 
discontinue  these  transactions  at  any 
time; 

(2)  If  the  stabilizing  began  before  the 
effective  date  of  the  registration 
statement,  disclose  the  amount  of 
securities  bought,  the  prices  at  which 
they  were  bought,  and  the  period  within 
which  they  were  bought.  If  you  use 

§  230.430A  of  this  chapter,  the  final 
prospectxis  must  contain  information  on 
the  stabilizing  transactions  that  took 
place  before  Uie  public  offering  price 
was  set;  and 

(3)  If  you  are  making  a  warrant  or 
rights  offering  of  securities  to  existing 
security  holders  and  the  securities  not 
purchased  by  existing  sectuity  holders 
are  to  be  reoffered  to  the  pubUc,  disclose 
the  following  information  in  the  reoffer 
prospectus: 

(i)  The  amount  of  seciuities  bought  in 
stabilization  activities  during  the 
offering  period  and  the  price  or  range  of 
prices  at  which  the  securities  were 
bought; 

(ii)  The  amount  of  the  offered 
securities  subscribed  for  during  the 
offering  period: 

(in)  The  amount  of  the  offered 
securities  purchased  by  the  underwriter 
during  the  offering  period; 

(iv)  The  amount  of  the  offered 
securities  sold  by  the  imderwriter 
during  the  offering  period  and  the  price 
or  range  of  prices  at  which  the  securities 
were  sold;  and 

(v)  The  amount  of  the  offered 
securities  that  will  be  reoffered  to  the 
public  and  the  offering  price. 


PART  22»-8TANDAI10 
INSTRUCTIONS  FOR  nUNQ  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1034 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

7.  The  general  authority  citation  for 
part  229  continues  to  read  as  follows: 

Antiuinty:  15  U.S.C  77e,  77f.  77g,  77h,  77j, 
77k,  77s.  77Z-2.  77aa(25),  77aa(26).  77ddd. 
77eee,  77ggg.  77hhh,  77iil,  77jij,  77nnn, 
77sss,  78c  78i,  78j,  787,  78m.  78n,  78o,  78u- 
5.  78w,  787Ad).  79e.  79n,  79t.  80a-8. 80a-29. 
80a-30.  80a-37, 80b-ll.  unless  otherwise 
noted. 

•         •         •         •         • 

8.  By  amending  §  229.101  to  add 
paragraphs  (e),  (f),  and  (g)  before 
"Instructions  to  Item  101"  to  fpad  as 
follows: 

1229.101  (Nam  101)    Daecrtptlon  of 


(e)  Available  information.  Disclose  the 
following  in  any  registration  statement 
you  file  tmder  the  Seciuities  Act  of 
1933: 

(1)  Whether  you  file  reports  with  the 
Securities  and  Exchange  Commission.  If 
you  are  reporting  company,  identify  the 
reports  and  other  information  you  file 
with  the  SEC. 

(2)  That  the  public  may  read  and  copy 
any  materials  you  file  with  the  SEC  at 
the  SEC's  Public  Reference  Room  at  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  State  that  the  public  may  obtain 
information  on  the  operation  of  the 
Public  Reference  Room  by  calling  the 
SEC  at  1-800-SEC-0330.  If  you  are  an 
electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  yoiu*  Internet 
address,  if  available; 

(fl  Reports  to  security  holders. 
Disclose  the  following  information  in 
any  registration  statement  you  file  under 
the  Securities  Act: 

(1)  If  the  SEC's  proxy  rules  or 
regulations,  or  stock  exchange 
requirements,  do  not  require  you  to 
send  an  annual  report  to  security 
holders  or  to  holders  of  American 
depository  receipts,  describe  briefly  the 
nature  and  frequency  of  reports  that  you 
will  give  to  security  holders.  Specify 
whe^er  the  reports  that  you  give  will 
contain  financial  information  that  has 
been  examined  and  reported  on,  with  an 
opinion  expressed  "by"  an  independent 
public  pr  certified  public  accountant. 


(2)  For  a  forei^  private  issuer,  if  the 
report  will  not  contain  financial 
information  prepared  in  accordance 
with  U.S.  generally  accepted  accoimting 
principles,  you  must  state  whether  the 
report  will  include  a  reconciliation  of 
this  information  with  U.S.  generally 
accepted  accoimting  principles. 

(g)  Enforceability  of  civil  liabilities 
against  foreign  persons.  Disclose  the 
follovtring  if  you  are  a  foreign  private 
issuer  filhig  a  registration  statement 
imder  the  Securities  Act: 

(1)  Whether  or  not  investors  may 
bring  actions  under  the  civil  liability 
provisions  of  the  U.S.  federal  securities 
laws  against  the  Yoreign  private  issuer, 
any  of  its  officers  and  directors  who  are 
residents  of  a  foreign  country,  any 
underwriters  or  experts  named  in  the 
registration  statement  that  are  residents 
of  a  foreign  country,  and  whether 
investors  may  enforce  these  civil 
liability  provisions  when  the  assets  of 
the  issuer  or  these  other  persons  are 
located  outside  of  the  United  States.  The 
disclosure  must  address  the  following 
matters: 

(i)  The  investor's  ability  to  e%ct 
service  of  process  within  the  United 
States  on  the  foreign  private  issuer  or 
any  person; 

(ii)  The  investor's  ability  to  enforce  , 
judgments  obtained  in  U.S.  courts 
against  foreign  persons  based  upon  the 
civil  liability  provisions  of  the  U.S. 
federal  securities  laws; 

(iii)  The  investor's  ability  to  enforce, 
in  an  appropriate  foreign  court, 
judgments  of  U.S.  courts  based  upon  the 
civil  liability  provisions  of  the  U.S. 
federal  securities  laws;  and 

(iv)  The  investor's  ability  to  bring  an 
original  action  in  an  appropriate  foreign 
court  to  enforce  liabilities  against  the 
foreign  private  issuer  or  any  person 
based  upon  the  U.S.  federal  securities 
laws. 

(2)  If  you  provide  this  disclosiue 
based  on  an  opinion  of  counsel,  name 
counsel  in  the  prospectus  and  file  as  an 
exhibit  to  the  registration  statement  a 
signed  consent  of  counsel  to  the  use  of 
its  name  and  opinion. 

•        •        *        •        • 

9.  By  revising  §  229.501  to  read  as 
follows: 

§  229.501  (Item  501)    Forepart  of 
Registration  Statement  and  Outside  Front 
Cover  Page  of  Prospectus. 

The  registrant  must  furnish  the 
following  information  in  plain  English.    . 
See  §  230.421(d)  of  Regulation  C  of  this 
chapter. 

(a)  Front  cover  page  of  the  registration 
statement.  Where  appropriate,  include 
the  delaying  amendment  legend  fixim 
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%  230.473  of  Regulation  C  of  this 
chapter. 

(b)  Outside  front  cover  page  of  the 
prospectus.  Limit  the  outside  cover  page 
to  one  page.  If  the  following  information 
applies  to  your  ofiering,  disclose  it  on 
the  outside  cover  page  of  the 
prospectus. 

(1)  Name.  The  registrant's  name.  A 
foreign  registrant  must  give  the  EngUsh 
translation  of  its  name. 

Instruction  to  paragraph  SOl(bXl). 

If  your  name  is  the  same  as  that  of  a 
company  that  is  well  known,  include 
information  to  eliminate  any  (wssible 
confusion  with  the  other  company.  If  your 
name  indicates  a  line  of  business  in  which 
you  are  not  engaged  or  you  are  engaged  only 
to  a  limited  extent,  include  information  to 
eliminate  any  misleading  inference  as  to  your 
business.  In  some  circumstances,  disclosure 
may  not  be  sufficient  and  you  may  be 
required  to  change  your  name.  You  will  not 
be  required  to  change  your  name  if  you  are 
an  established  company,  the  character  of 
your  business  has  changed,  and  the  investing 
public  is  generally  aware  of  the  change  and 
the  character  of  your  ciurent  business. 

(2)  Title  and  amount  of  securities.  The 
title  and  amount  of  securities  offered. 
Separately  state  the  amount  of  secxirities 
offered  by  selling  security  holders,  if 
any.  If  the  underwriter  has  any 
arrangement  with  the  issuer,  such  as  an 
over-allotment  option,  under  which  the 
underwrit  >r  may  purchase  additional 
shares  in  connection  with  the  offering, 
indicate  that  this  arrangement  exists  and 
state  the  amount  of  additional  shares 
that  the  underwriter  may  purchase 
imder  the  arrangement.  Give  a  brief 
description  of  the  securities  except 
where  the  information  is  clear  from  the 
title  of  the  security.  For  example,  you 
are  not  required  to  describe  common 
stock  that  has  full  voting,  dividend  and 
liquidation  rights  usually  associated 
with  common  stock. 

(3)  Offering  price  of  the  securities. 
Where  you  offer  securities  for  cash,  the 
price  to  the  public  of  the  securities,  the 
imdenvriter's  discounts  and 
commissions,  the  net  proceeds  you 
receive,  and  any  selling  shareholder's 
net  proceeds.  Show  this  information  on 
both  a  per  share  or  unit  basis  and  for  the 
total  amount  of  the  offering.  If  you  make 
the  offering  on  a  minimum/maximum 
basis,  show  this  information  based  on 
the  total  minimum  and  total  maximum 
amount  of  the  offering.  You  may  present 
the  information  in  a  table,  term  sheet 
format,  or  other  clear  presentation.  You 
may  present  the  information  in  any 
format  that  fits  the  design  of  the  cover 
page  so  long  as  the  information  can  be 
easily  read  and  is  not  misleading: 


Instructions  to  paragraph  501(bX3) 

1.  If  a  preliminary  prospectus  is  circulated 
and  you  are  not  subject  to  the  reporting 
requirements  of  Section  13(a)  or  15(d)  of  the 
Exchange  Act,  provide,  as  applicable: 

(A)  A  bona  6de  estimate  of  the  range  of  the 
maximum  offering  price  and  the  maximum 
number  of  securities  offered;  or 

(B)  A  bona  fide  estimate  of  the  principal 
amount  of  the  debt  securities  offered. 

2.  If  it  is  impracticable  to  state  the  price  to 
the  public,  explain  the  method  by  which  the 
price  is  to  be  determined.  If  the  securities  are 
to  be  offered  at  the  market  price,  or  if  the 
offering  price  is  to  be  determined  by  a 
formula  related  to  the  market  price,  indicate 
the  market  and  market  price  of  the  seciuities 
as  of  the  latest  practicable  date. 

3.  If  you  file  a  registration  statement  on 
Form  S-8,  you  are  not  required  to  comply 
with  this  paragraph  (b)(3). 

(4)  Market  for  the  securities.  Whether 
any  national  seciuities  exchange  or  the 
Nasdaq  Stock  Market  lists  the  securities 
offered,  naming  the  particular  marketls). 
and  identifying  the  trading  symboUs)  for 
those  securities; 

(5)  Risk  factors.  A  cross-reference  to 
the  risk  factors  section,  including  the 
page  niunber  where  it  appears  in  the 
prospectus.  Highlight  this  cross- 
reference  by  prominent  type  ot  in 
another  manner; 

(6)  State  legend.  Any  legend  or 
statement  required  by  the  law  of  any 
state  in  which  the  securities  are  to  be 
offered.  You  may  combine  this  with  any 
legend  required  by  the  SEC,  if 
appropriate; 

(7)  Commission  legend.  A  legend  that 
indicates  that  neither  the  Seciuities  and 
Exchange  Commission  nor  any  state 
securities  commission  has  approved  or 
disapproved  of  the  securities  or  passed 
upon  the  accuracy  or  adequacy  of  the 
disclosures  in  the  prospectus  and  that 
any  contrary  representation  is  a  criminal 
off^ense.  You  may  use  one  of  the 
following  or  other  clear,  plain  language: 

Example  A:  Neither  the  Securities  and 
Exchange  Commission  nor  any  state 
securities  commission  has  approved  or 
disapproved  of  these  securities  or  passed 
upon  the  adequacy  or  accuracy'  of  this 
prospectus.  Any  representation  to  the 
contrary  is  a  criminal  offense. 

Example  B:  Neither  the  Securities  and 
Exchange  Commission  nor  any  state 
securities  commission  has  approved  or 
disapproved  of  these  securities  or  determined 
if  this  prosfjectus  is  truthful  or  complete. 
Any  representation  to  the  contrary  is  a 
criminal  offense. 

(8)  Underwriting,  (i)  Name(s)  of  the 
lead  or  managing  underwriter(s)  and  an 
identification  of  the  nature  of  the 
underwriting  arrangements: 

(ii)  If  the  offering  is  not  made  on  a 
firm  commitment  basis,  a  brief 
description  of  the  underwriting 
arrangements.  You  may  use  any  clear. 


concise,  and  accurate  description  of  the 
underwriting  arrangements.  You  may 
use  the  following  descriptions  of 
underwriting  arrangements  where 
appropriate: 

Example  A:  Best  efforts  offering.  The 
underwriters  are  not  required  to  sell  any 
specific  number  or  dollar  amount  of 
securities  but  will  use  their  best  efforts  to  sail 
the  securities  offered. 

Example  B:  Best  efforts,  minimum-  ■ 
maximum  offering.  The  underwriters  must 
sell  the  minimum  number  of  securities 
offered  (insert  number)  if  any  are  sold.  The 
underwriters  are  required  to  use  only  their 
best  efforts  to  sell  the  maximum  number  of 
securities  ofliered  (insert  number). 

(iii)  If  you  offer  the  securities  on  a 
best  efforts  or  best  efforts  minimum/ 
maximum  basis,  the  date  the  offering 
will  end,  any  minimum  purchase 
requirements,  and  any  arrangements  to 
place  the  funds  in  an  escrow,  trust,  or 
similar  account.  If  you  have  not  made 
any  of  these  arrangements,  state  this  fact 
and  describe  the  effect  on  investors; 

(9)  Date  of  prospectus.  The  date  of  the 
prospectus; 

(10)  Prospectus  "Subject  to 
Completion"  legend.  If  you  use  the 
prospectus  before  the  effective  date  of 
the  ragistration  statement,  a  prominent 
statement  that: 

(i)  The  information  in  the  prospectus 
will  be  amended  or  completed; 

(ii)  A  registration  statement  relating  to 
these  securities  has  been  filed  with  the 
Securities  and  Exchange  Commission; 

(iii)  The  securities  may  not  be  sold 
until  the  registration  statement  becomes 
effective:  and 

(iv)  The  prospectus  is  not  an  offer  to 
sell  the  securities  and  it  is  not  soUciting 
an  offer  to  buy  the  securities  in  any  state 
where  offers  or  sales  are  not  permitted. 
The  legend  may  be  in  the  following  or 
other  clear,  plain  language: 

The  information  in  this  prospectus  is  not 
complete  and  may  be  changed.  We  nuy  not 
sell  these  securities  until  the  registration 
statement  filed  with  the  Securities  and 
Exchange  Commission  is  effective.  This 
prospectus  is  not  an  offer  to  sell  these 
securities  and  it  is  not  soliciting  an  offer  to 
buy  these  securities  in  any  state  where  the 
offer  or  sale  is  not  permitted. 

(11)  If  you  use  §230.430A  of  this 
chapter  to  omit  pricing  information  and 
the  prospectus  is  used  before  you 
determine  the  public  offering  price,  the 
information  and  legend  in  paragraph 
(b)(10)  of  this  section. 

10.  By  revising  §  229.502  to  read  as 
follows: 
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f  229.502  (Itam  502)    Inskte  Front  and 
Outakto  Back  Cover  Pages  of  Prospectus. 

The  registrant  must  furnish  this 
information  in  plain  English.  See 
§  230.421(d}  of  Regulation  C  of  this 
chapter. 

(a)  Table  of  contents.  On  either  the 
inside  front  or  outside  back  cover  page 
of  the  prospectus,  provide  a  reasonably 
detailed  table  of  contents.  It  must  show 
the  page  niunber  of  the  various  sections 
or  subdivisions  of  the  prospectus. 
Include  a  specific  listing  of  the  risk 
factors  section  required  by  Item  503  of 
this  Regulation  S-K  (17  CFR  229.503). 
You  must  include  the  table  of  contents 
immediately  following  the  cover  page  in 
any  prospectus  you  deliver 
electronically. 

(b)  Dealer  prospectus  delivery 
obligation.  On  the  outside  back  cover 
page  of  the  prospectus,  advise  dealers  of 
their  prospectus  delivery  obligation, 
including  the  expiration  date  specified 
by  Section  4(3)  of  the  Securities  Act  (15 
U.S.C.  77d(3))  and  §230.174  of  this 
chapter.  If  you  do  not  know  the 
expiration  date  on  the  effective  date  of 
the  registration  statement,  include  the 
expiration  date  in  the  copy  of  the 
prospectus  you  file  under  §  230.424(b) 
of  this  chapter.  You  do  not  have  to 
include  this  information  if  dealers  are 
not  required  to  deliver  a  prospectus 
under  §  230.174  of  this  chapter  or 
Section  24(d)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-24).  You 
may  use  the  following  or  other  clear, 
plain  language: 

Dealer  Prospectus  Delivery  Obligation 

Until  (insert  date),  all  dealers  that  effiect 
transactions  in  these  securities,  whether  or 
not  participating  in  this  offering,  may  be 
required  to  deliver  a  prospectus.  This  is  in 
addition  to  the  dealers'  obligation  to  deliver 
a  prosi>ectps  when  acting  as  underwriters 
and  with  respect  to  their  unsold  allotments 
or  sulMcriptions. 

11.  By  revising  §  229.503  to  read  as 
follows: 

§229.503  (Item  503)  Prospectus  Summary. 
Risk  Factors,  and  Ratio  of  Earnings  to  Fixed 
Charges. 

The  registrant  must  furnish  this 
information  in  plain  English.  See 
§  230.421(d)  of  Regulation  C  of  this 
chapter. 

(a)  Prospectus  summary.  Provfde  a 
summary  of  the  information  in  the 
prospectus  where  the  length  or 
complexity  of  the  prospectus  makes  a 
summary  useful.  The  summary  should 
be  brief.  The  siunmary  should  not 
contain,  and  is  not  required  to  contain, 
all  of  the  detailed  information  in  the 
prospectus.  If  you  provide  summary 
business  or  financial  information,  even 
if  you  do  not  caption  it  as  a  siunmary. 


you  still  must  provide  that  information 
in  plain  English. 

Instruction  tc^Mrapaph  503(a). 

The  summary  should  not  merely  repeat  the 
text  of  the  prosf>ectus  but  should  provide  a 
brief  overview  of  the  key  aspects  of  the 
offering.  Carefully  consider  and  identify 
those  aspects  of  the  offering  that  are  the  most 
significant  and  determine  how  best  to 
highlight  those  points  in  clear,  plain 
language. 

(b)  Address  and  telephone  number. 
Include,  either  on  the  cover  page  or  in 
the  summary  section  of  the  prospectus, 
the  complete  mailing  address  and 
telephone  number  of  your  principal 
executive  offices.  _ 

(c)  Risk  factors.  Where  appropriate, 
provide  under  the  caption  "Risk 
Factors"  a  discussion  of  the  most 
significant  factors  that  make  the  offering 
speculative  or  risky.  This  discussion 
must  be  concise  and  organized  logically. 
Do  not  present  risks  that  could  apply  to 
any  issuer  or  any  offering.  Explain  how 
the  risk  affects  the  issuer  or  the 
securities  being  offered.  Set  forth  each 
risk  factor  under  a  subcaption  that 
adequately  describes  the  risk.  The  risk 
factor  discussion  must  immediately 
follow  the  summary  section.  If  you  do 
not  include  a  summary  section,  the  risk 
factor  section  must  immediately  follow 
the  cover  page  of  the  prospectus  or  the 
pricing  information  section  that 
immediately  follows  the  cover  page. 
Pricing  information  means  price  and 
price-related  information  that  you  may 
omit  fi-om  the  prospectus  in  an  effective 
registration  statement  based  on 

§  230.430A(a)  of  this  chapter.  The  risk 
factors  may  include,  among  other 
things,  the  following: 

(1)  Your  lack  of  an  operating  history; 

(2)  Your  lack  of  profitable  operations 
in  recent  periods; 

(3)  Your  financial  position; 

(4)  Your  business  or  proposed 
business;  or 

(5)  The  lack  of  a  market  for  your 
common  equity  securities  or  securities 
convertible  into  or  exercisable  for 
common  equity  securities. 

(d)  Ratio  of  earnings  to  fixed  charges. 
U  you  register  debt  securities,  show  a 
ratio  of  earnings  to  fixed  charges.  If  you 
register  preference  equity  securities, 
show  the  ratio  of  combined  fixed 
charges  and  preference  dividends  to 
earnings.  Present  the  ratio  for  each  of 
the  last  five  fiscal  years  and  the  latest 
interim  period  for  which  financial 
statements  are  presented  in  the 
document.  If  you  will  use  the  proceeds 
from  the  sale  of  debt  or  preference 
securities  to  repay  any  of  your 
outstanding  debt  or  to  retire  other 
securities  and  the  change  in  the  ratio 


would  be  ten  percent  or  greater,  you 
must  include  a  ratio  showing  the 
application  of  the  proceeds,  commonly 
referred  to  as  the  pro  forma  ratio. 

Instructions  to  paragraph  503(d) 

1.  Definitions.  In  calculating  the  ratio  of 
earnings  to  fixed  charges,  you  must  use  the 
following  definitions: 

(A)  Fixed  charges.  The  term  "fixed 
charges"  means  the  sum  of  the  following:  (a) 
interest  expensed  and  capitalized,  (b) 
amortized  premiums,  discounts  and 
capitalized  exp»enses  related  to  indebtedness, 
(c)  an  estimate  of  the  interest  within  rental 
expense,  and  (d)  preference  security 
dividend  requirements  of  consolidated 
'subsidiaries. 

(B)  Preference  security  dividend.  The  term 
"preference  security  dividend"  is  the  amount 
of  pre-tax  earnings  that  is  required  to  pay  the 
dividends  on  outstanding  preference 
securities.  The  dividend  requirement  must  be 
computed  as  the  amount  of  the  dividend 
divided  by  (1  minus  the  effective  income  tax 
rate  applicable  to  continuing  operations). 

(C)  Earnings.  The  term  "earnings"  is  the 
amount  resulting  from  adding  and 
subtracting  the  following  items.  Add  the 
following:  (a)  Pre-tax  income  from  continuing 
operations  before  adjustment  for  minority 
interests  in  consolidated  subsidiaries  or 
income  or  loss  from  equity  investees,  (b) 
fixed  charges,  (c)  amortization  of  capitalized 
interest,  (d)  distributed  income  of  equity 
investees,  and  (e)  your  share  of  pre-tax  losses 
of  equity  investees  for  which  charges  arising 
from  guarantees  are  included  in  fixed 
charges.  From  the  total  of  the  added  items, 
subtract  the  following:  (a)  interest 
capitalized,  (b)  preference  security  dividend 
requirements  of  consolidated  subsidiaries, 
and  (c)  the  minority  interest  in  pre-tax 
income  of  subsidiaries  that  have  not  incurred 
fixed  charges.  Equity  investees  are 
investments  that  you  account  for  using  the 
equity  method  of  accounting.  Public  utiliUes 
following  SPAS  71  should  not  add 
amortization  of  capitalized  interest  in 
determining  earnings,  nor  reduce  fixed 
charges  by  any  allowance  for  funds  used 
during  construction. 

2.  Disclosure.  Disclose  the  following 
information  when  showing  the  ratio  of 
earnings  to  fixed  charges: 

(A)  Deficiency.  If  a  ratio  indicates  less  than 
one-to-one  coverage,  disclose  the  dollar 
amount  of  the  deficiency. 

(B)  Pro  forma  ratio.  You  may  show  the  pro 
forma  ratio  only  for  the  most  recent  fiscal 
year  and  the  latest  interim  period.  Use  the 
net  change  in  interest  or  dividends  from  the 
refinancing  to  calculate  the  pro  forma  ratio. 

(C)  Foreign  private  issuers.  A  foreign 
private  issuer  must  show  the  ratio  based  on 
the  figures  in  the  primary  financial 
statement.  A  foreign  private  issuer  must 
show  the  ratio  based  on  the  figures  resulting 
from  the  reconciliation  to  U.S.  generally 
accepted  accounting  principles  if  this  ratio  is 
materially  different. 

(D)  Summary  Section.  If  you  provide  a 
summary  or  similar  section  in  the 
prospectus,  show  the  ratios  in  that  section. 

3.  Exhibit.  File  an  exhibit  to  the  registration 
statement  to  show  the  figures  used  to 
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calculate  the  ratios.  S«e  paragraph  (bKl2)  of 
Item  601  of  RegtUaUoa  S-K  (17  CFR 
229.601(bMl2)). 

12.  By  amending  §  229.508  by  revising 
paragraphs  (e)  and  (1)  to  read  as  follows: 

f229.9M(llMnaoe)    Plan  of  dMrlbutton. 

•  •        •        •        • 

(e)  Underwriter's  compensation. 
Provide  a  table  that  sets  out  the  nature 
of  the  ccnnpensation  and  the  amount  of 
discounts  and  commissions  to  be  paid 
to  the  underwriter  for  each  security  and 
in  total.  The  table  must  show  the 
separate  amounts  to  be  paid  by  the 
company  and  the  selling  shareholders. 
In  addition,  include  in  the  table  all 
other  items  considered  by  the  National 
Association  of  Securities  Dealers  to  be 
underwriting  compensation  for 
purposes  of  that  Association's  Rules  of 
Fair  Practice. 

Instructions  to  paragraph  508(e} 

1.  The  term  "conunissions"  is  defined  in 
paragraph  (17)  of  Schedule  A  of  the 
Securities  Act.  Show  separately  in  the  table 
the  cash  commissions  paid  by  the  registrant 
and  selling  security  holders.  Also  show  in 
the  table  commissions  paid  by  other  persons. 
Disclose  any  finder's  fee  or  similar  payments 
in  the  table. 

2.  Disclose  the  offering  expenses  specified 
in  Item  511  of  Regulation  S-K  (17  CFR 
229.511). 

3.  If  the  underwriter  has  any  arrangement 
with  the  issuer,  such  as  an  over-allotment 
option,  under  which  the  underwriter  may 
purchase  additional  shares  in  connection 
with  the  offering,  indicate  that  this 
arrangement  exists  and  state  the  amount  of 
additional  shares  that  the  underwriter  may 
purchase  under  the  arrangement.  Where  the 
underwriter  has  such  an  arrangement, 
present  maximum-minimum  information  in  a 
separate  column  to  the  table,  based  on  the 
purchase  of  all  or  none  of  the  shares  subject 
to  the  arrangement.  Describe  the  key  terms  of 
the  arrangement  in  the  narrative. 

•  •  *  •         • 

(1)  Stabilization  and  other 
transactions.  (1)  Briefly  describe  any 
transaction  that  the  underwriter  intends 
to  conduct  during  the  offering  that 
stabilizes,  maintains,  or  otherwise 
affects  the  market  price  of  the  offered 
securities.  Include  information  on 
stabilizing  transactions,  syndicate  short 
covering  transactions,  penalty  bids,  or 
any  other  transaction  that  affects  the 
offered  security's  price.  Describe  the 
nature  of  the  transactions  clearly  and 
explain  how  the  transactions  affect  the 
offered  security's  price.  Identify  the 
exchange  or  other  market  on  which 
these  transactions  may  occur.  If  true, 
disclose  that  the  underwriter  may 
discontijiue  these  transactions  at  any 
time: 

(2)  If  the  stabilizing  began  before  the 
effedive  date  of  the  registration 


statement,  disclose  the  amount  of 
securities  bought,  the  prices  at  which 
they  were  bought  and  the  period  within 
which  they  were  bought.  If  you  use 
§  230.430A  of  this  chapter,  the 
prospectus  you  file  under  §  230.424(b) 
of  this  chapter  or  include  in  a  post- 
effective  amendment  must  contain 
information  on  the  stabilizing 
^ansactions  that  took  place  before  the 
determination  of  the  public  offering 
price;  and 

(3)  If  you  are  making  a  warrants  or 
rights  offering  of  securities  to  existing 
security  holders  and  any  securities  not 
purchased  by  existing  security  holders 
are  to  be  reoffered  to  the  public,  disclose 
in  a  supplement  to  the  prospectus  or  in 
the  prospectus  used  in  connection  with 
the  reoffering: 

(i)  The  amount  of  securities  bought  in 
stabilization  activities  during  the 
offering  period  and  the  price  or  range  of 
prices  at  which  the  securities  were 
bought: 

(ii)  The  amoimt  of  the  offered 
sectuities  subscribed  for  during  the 
offeringperiod: 

(iii)  "The  amoimt  of  the  offered 
securities  subscribed  for  by  the 
underwriter  during  the  offering  period; 

(iv)  The  amount  of  the  offered 
securities  sold  during  the  offering 
period  by  the  underwriter  and  the  price 
or  price  ranges  at  which  the  securities 
were  sold;  and 

(v)  The  amount  of  the  offered 
securities  that  will  be  reoffered  to  the 
public  and  the  public  offering  price. 

PAFTT  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

13.  The  general  authority  citation  for 
part  230  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g,  77h,  77j. 
77s.  77ss»,  78c,  78d,  78/.  78m.  78n,  78o.  78w. 
78/Ad),  79t.  80a-a.  80a-24.  80fr-29.  80a-30. 
and  80a-37,  unless  otherwise  noted. 

*         •        «         *         • 

14.  By  amending  §  230.421  by  revising 
paragraph  (b)  and  adding  paragraph  (d) 
to  read  as  follows: 

1230.421    Presematton  of  information  In 


(b)  You  must  present  the  information 
in  a  prospectus  in  a  clear,  concise  and 
understandable  manner.  You  must 
prepare  the  prospectus  using  the 
following  standards: 

(1)  Present  information  in  clear, 
concise  sections,  paragraphs,  and 
sentences.  Whenever  possible,  use 
short,  explanatory  sentences  and  bullet 
lists; 

(2)  Use  descriptive  headings  and 
subheadings; 


(3)  Avoid  freouent  reliance  on 
glossaries  or  denned  terms  as  the 
primary  means  of  explaining 
information  in  the  prospectus.  Define 
terms  in  a  glossary  or  other  section  of 
the  document  only  if  the  meanins  is 
unclear  from  the  context.  Use  a  glossary 
only  if  it  facilitates  imderstanding  of  the 
disclosure;  and 

(4)  Avoid  legal  and  highly  technical 
business  terminology. 

Note  to  3230.421(b): 

In  drafting  the  disclosure  to  comply  with 
this  section,  you  should  avoid  the  following: 

1.  Legalistic  or  overly  complex 
presentations  that  make  the  substance  of  the 
disclosure  difTicult  to  understand; 

2.  Vague  "boilerplate"  explanations  that 
are  imprecise  and  readily  subject  to  difiiBrent 
interpretations; 

3.  Complex  information  copied  directly 
from  legal  documents  without  any  clear  and 
concise  explanation  of  the  provision($);  and 

4.  Disclosure  repeated  in  different  sections 
of  the  document  that  increases  the  size  of  the 
document  but  does  not  enhance  the  quality 
of  the  information. 

*         *         •         •         • 

(d)(1)  To  enhance  the  readability  of 
the  prosf>ectus,  you  must  use  plain 
English  principles  in  the  organization, 
language,  and  design  of  the  front  and 
back  cover  pages,  the  summary,  and  the 
risk  factors  section. 

(2)  You  must  draft  the  language  in 
these  sections  so  that  at  a  minimum  it 
substantially  complies  with  each  of  the 
following  plain  English  writing 
prindples: 

(i)  Snort  sentences; 

(ii)  Definite,  concrete,  everyday 
words: 

(iii)  Active  voice: 

(iv)  Tabular  presentation  or  bullet 
lists  for  complex  material,  whenever 
possible; 

(v)  No  legal  jargon  or  highly  technical 
business  terms;  and  * 

(vi)  No  multiple  negatives. 

(3)  In  designing  these  sections  or 
otber  sections  of  the  prospectus,  you 
may  include  pictures,  logos,  charts, 
graphs,  or  otber  design  elements  so  long 
as  tne  design  is  not  misleading  and  the 
required  information  is  clear.  You  are 
encouraged  to  use  tables,  schedules, 
charts  and  graphic  illustrations  of  the 
results  of  operations,  balance  sheet,  or 
other  financial  data  that  present  the  data 
in  an  understandable  manner.  Any 
presentation  must  be  consistent  with  the 
financial  statements  and  non-financial 
information  in  the  prospectus.  You  must 
draw  the  graphs  and  charts  to  scale.  Any 
information  you  provide  must  not  be 
misleading. 

Instruction  to  §230.421 

You  should  read  Securities  Act  Release  No. 
33-7497  (January  28. 1998)  for  information 
on  plain  English  principles. 


15.  By  revising  paragraph  (b)(1)  of 
§  230.461  to  read  as  follows. 

f23a46l    Acceleration  of  effective  date. 

•  •        •        •        • 

(b)«-« 

(1)  Where  there  has  not  been  a  bona 
fide  effort  to  make  the  prospectus 
reasonably  concise,  readable,  and  in 
compliance  with  the  plain  English 
requirements  of  Rule  421(d)  of 
Regulation  C  (17  CFR  230.421(d))  in 
order  to  facilitate  an  imderstanding  of 
the  information  in  the  prospecttis. 

•  •        •        •        • 

16.  Revise  §  230.481  to  read  as 
follows: 

1230.481    Information  required  In 
proapectueaa. 

E)isclose  the  following  in  registration 
statements  prepared  on  a  form  available 
solely  to  investment  companies 
registered  imder  the  Investment 
Company  Act  of  1940  or  in  registration 
statements  filed  under  the  Act  for  a 
company  that  has  elected  to  be 
regulated  as  a  business  development 
company  under  Sections  55  through  65 
of  the  Investment  Company  Act  (15 
U.S.C.  80a-54 — 80a-64): 

(a)  Facing  page.  Indicate  the 
approximate  date  of  the  proposed  sale  of 
the  securities  to  the  public. 

(b)  Outside  front  cover  page.  If 
applicable,  include  the  following  in 
plain  English  as  required  by 

§  230.421(d): 

(1)  Commission  legend.  Provide  a 
legend  that  indicates  that  the  Securities 
and  Exchange  Commission  has  not 
approved  or  disapproved  of  the 
seciuities  or  passed  upon  the  accuracy 
or  adequacy  of  the  disclosiue  in  the 
prospectus  and  that  any  contrary 
representation  is  a  criminal  offense.  The 
legend  may  be  in  one  of  the  following 
or  other  clear  and  concise  language: 

Example  A:  The  Securities  and  Exchange 
Commission  has  not  approved  or 
disapproved  these  securities  or  passed  upon 
the  adequacy  of  this  prospectus.  Any 
representation  to  the  contrary  is  a  criminal 
offense. 

Example  B:  The  Securities  and  Exchange 
Commission  has  not  approved  or 
disapproved  these  securities  or  determined  if 
this  prospectus  is  truthful  or  complete.  Any 
representation  to  the  contrary  is  a  criminal 
offense. 

(2)  "Subject  to  Completion"  legend. 
(i)  If  a  prospectus  or  Statement  of 

Additional  Information  will  be  used 
before  the  effective  date  of  the 
registration  statement,  include  on  the 
outside  front  cover  page  of  the 
prospectus  or  Statement  of  Additional 
Information,  a  prominent  statement  that: 


(A)  The  information  in  the  prospectus 
or  Statement  of  Additional  Information 
will  be  amended  or  completed; 

(B)  A  registration  statement  relating  to 
these  securities  has  been  filed  with  the 
Securities  and  Exchange  Commission; 

(C)  The  securities  may  not  be  sold 
until  the  registration  statement  becomes 
effective;  and 

(D)  In  a  prospectus,  that  the 
prospectus  is  not  an  offer  to  sell  the 
securities  and  it  is  not  soliciting  an  offer 
to  buy  the  securities  in  any  state  where 
offers  or  sales  are  not  permitted,  or  in 

a  Statement  of  Additional  Information, 
that  the  Statement  of  Additional 
Information  is  not  a  prospectus, 
(ii)  The  legend  may  be  in  the 
following  language  or  other  clear  and 
understandable  language: 

The  information  in  this  prospectus  (or 
Statement  of  Additional  Information)  is  not 
complete  and  may  be  changed.  We  may  not 
sell  these  securities  until  the  registration 
statement  filed  with  the  Securities  and 
Exchange  Commission  is  effective.  This 
prospectus  (or  Statement  of  Additional 
Information)  is  not  an  offer  to  sell  these 
securities  and  is  not  soliciting  an  offer  to  buy 
these  securities  in  any  state  where  the  offer 
or  sale  is  not  permitted. 

(iii)  In  the  case  of  a  prospectus  that 
omits  pricing  information  under 
§  230.430A,  provide  the  information  and 
legend  in  paragraph  (b)(2)  of  this  section 
if  the  prospectus  or  Statement  of 
Additional  Information  is  used  before 
the  initial  public  offering  price  is 
determined. 

(c)  Table  of  contents.  Include  on 
either  the  outside  front,  inside  front,  or 
outside  back  cover  page  of  the 
prospectus,  a  reasonably  detailed  table 
of  contents.  It  must  show  the  page 
number  of  the  various  sections  or 
subdivisions  of  the  prospectus.  Include 
this  table  of  contents  immediately 
following  the  cover  page  in  any 
prospectus  delivered  electronically. 

(d)  Sfafci7/zo(ion  and  Other 
Transactions.  (1)  Indicate  on  the  front 
cover  page  of  this  prospectus  if  the 
underwriter  has  any  arrangement  with 
the  issuer,  such  as  an  over-allotment 
option,  under  which  the  underwriter 
may  purchase  additional  shares  in 
connection  with  the  offering,  and  state 
the  amount  of  additional  shares  the 
underwriter  may  purchase  under  the 
arrangement.  Provide  disclosure  in  the 
prospectus  that  briefly  describes  any 
transaction  that  the  underwriter  intends 
to  conduct  during  the  offering  that 
stabilizes,  maintains,  or  otherwise 
affects  the  market  price  of  the  offered 
securities.  Include  information  on 
stabilizing  transactions,  syndicate  short 
covering  transactions,  penalty  bids,  or 
any  other  transactions  that  affect  the 


offered  security's  price.  Describe  the 
nature  of  the  transactions  clearly  and 
explain  how  the  transactions  affect  the 
offered  security's  price.  Identify  the 
exchange  or  other  market  on  which 
these  transactions  may  occur.  If  true, 
disclose  that  the  underwriter  may 
discontinue  these  transactions  at  any 
time; 

(2)  If  the  stabilizing  begarfiefore  the 
effective  date  of  the  registration 
statement,  disclose  in  the  prospectus  the 
amoimt  of  securities  bought,  the  prices 
at  which  they  were  bought  and  the 
period  within  which  they  were  bought. 
In  the  event  that  §  230.430A  of  this 
chapter  is  used,  the  prospectus  filed 
under  §  230.497(h)  or  included  in  a 
post-effective  amendment  must  contain 
information  on  the  stabilizing 
transactions  that  took  place  before  the 
determination  of  the  public  offering 
price  shown  in  the  prospectus;  and 

(3)  If  you  are  making  a  warrant  or 
ri^ts  offering  of  securities  to  existing 
security  holders  and  the  securities  not 
purchased  by  existing  security  holders 
are  to  be  reoffered  to  the  public,  disclose 
in  the  prospectus  used  in  conmction 
with  the  reoffering: 

(i)  The  amount  of  securities  bought  in 
stabilization  activities  during  the 
offering  period  and  the  price  or  range  of 
prices  at  which  the  securities  were 
bought; 

(ii)  The  amount  of  the  offered 
securities  subscribed  for  during  the 
offering  period; 

(iii)  The  amount  of  the  offered 
securities  subscribed  for  by  the 
underwriters  during  the  offering  period; 

(iv)  The  amount  of  the  offered 
securities  sold  during  the  offering 
period  by  the  underwriters  and  the  price 
or  range  of  prices  at  which  the  securities 
were  sold;  and 

(v)  The  amount  of  the  offered 
securities  to  be  reoffered  to  the  public 
and  the  public  offering  price. 

(e)  Dealer  prospectus  delivery 
obligations.  On  the  outside  back  cover 
page  of  the  prospectus,  advise  dealers  of 
their  prospectus  delivery  obligation, 
including  the  expiration  date  specified 
by  Section  4(3)  of  the  Act  (15  U.S.C. 
77d(3))  and  §230.174.  If  the  expiration 
date  is  not  known  on  the  effective  date 
of  the  registration  statement,  include  the 
expiration  date  in  the  copy  of  the 
prospectus  filed  under  §  230.497.  This 
information  need  not  be  included  if 
dealers  are  not  required  to  deliver  a 
prospectus  under  §  230.174  or  Section 
24(d)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-24).  Use  the 
following  or  other  clear,  plain  language: 
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Dealer  Prospectus  Delivery  Obligation 

Until  (insert  date),  all  dealers  that  effect 
transactions  in  these  securities,  whether  or 
not  participating  in  this  offering,  may  be 
required  to  deliver  a  prospectus.  This  is  in 
addition  to  the  dealers'  obligation  to  deliver 
a  prospectus  when  acting  as  underwriters 
and  with  respect  to  their  unsold  allotments 
or  subscriptions. 

(!)  Electronic  distribution.  Where  a 
prospectus  is  distributed  through  an 
electronic  medium,  issuers  may  satisfy 
legibility  requirements  applicable  to 
printed  documents,  such  as  paper  size, 
type  size  and  font,  bold-face  type,  italics 
and  red  ink,  by  presenting  all  required 
information  in  a  format  readily 
communicated  to  investors,  and  where 
indicated,  in  a  manner  reasonably 
calculated  to  draw  investor  attention  to 
sp>ecific  information. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

17.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77j.  77s. 
772-2.  77sss,  78c.  78/.  78m,  78n.  78o(d), 
78U-5.  78w(a).  78/Ad).  79e,  79f,  79g.  79j,  79/, 
79m,  79n,  79q.  79t,  80a-8,  80a-29,  SOa-30 
and  80a-37,  unless  otherwise  noted. 


18.  By  amending  Form  S-2 
(referenced  in  §  239.12),  Item  12  to  add 
paragraph  (d)  to  read  as  follows: 

(Note:  The  text  of  Form  S-2  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

Fonn  S-2 

Registration  Statement  Under  the 
Securities  Act  of  1 933 


Item  12.  Incorporation  of  Certain 
Information  by  Reference. 

•        *        *        •        * 

(d)(1)  You  must  state  (i)  that  you  will 
provide  to  each  person,  including  any 
beneficial  owner,  to  whom  a  prospectus 
is  delivered,  a  copy  of  any  or  all  of  the 
information  that  has  been  incorporated 
by  reference  in  the  prospectus  but  not 
delivered  with  the  prospectus; 

(ii)  that  you  will  provide  this 
information  upon  written  or  oral 
request; 

(iii)  that  you  will  provide  this 
information  at  no  cost  to  the  requester; 
and 

(iv)  the  name,  address,  and  telephone 
number  to  which  the  request  for  this 
information  must  be  made. 

Note  to  Item  12(dl(U 

If  ]rou  send  any  of  the  infbmiation  that  is 
incorporated  by  reference  in  the  prospectus 
to  Mcurity  holders,  you  also  must  send  any 


exhibits  that  are  specifically  incorporated  by 
reference  in  that  information. 

(2)  You  must  (i)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC;  and 

(ii)  state  that  the  public  may  read  and 
copy  any  materials  you  flle  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street.  N.W..  Washington, 
D.C.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  calling 
the  SEC  at  1-800-SEC-O330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 
•        •        •        *        • 

19.  By  amending  Form  S-3 
(referenced  in  §  239.13)  Item  12  to  add 
paragraph  (c)  before  the  instruction  to 
read  as  follows: 

(Note:  The  text  of  Form  S-3  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

Form  S-3 

Registration  Statement  Under  the 
Securities  Act  of  1933 


Item  12.  Incorporation  of  Certain 
Information  by  Reference. 

•        •        *        •        * 

(c)(1)  You  must  state  (i)  that  you  will 
provide  to  each  person,  including  any 
beneficial  ovtmer,  to  whom  a  prospectus 
is  delivered,  a  copy  of  any  or  all  of  the 
information  that  has  been  incorporated 
by  reference  in  the  prospectus  but  not 
delivered  with  the  prospectus; 

(ii)  that  you  will  provide  this 
information  upon  written  or  oral 
request; 

(iii)  that  you  will  provide  this 
information  at  no  cost  to  the  requester; 
and 

(iv)  the  name,  address,  and  telephone 
number  to  which  the  request  for  this 
information  must  be  made. 

Note  to  Item  12(c)(1) 

If  you  send  any  of  the  information  that  is 
incorporated  by  reference  in  the  prospectus 
to  security  holders,  you  also  must  send  any 
exhibits  that  are  specifically  incorporated  by 
reference  in  that  information. 

(2)  You  must  (i)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC;  and 

(ii)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 


at  450  Fifth  Street,  N.W.,  Washington, 
D.C.  20549.  State  that  the  pubUc  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  calling 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
vtrith  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 
*        •        •        •        • 

20.  By  amending  Form  S-20 
(referenced  in  §  239.20)  to  revise  the 
reference  in  Item  1  "Item  502(f)  of 
Regulation  S-K  ($  22g^02(f)  of  this 
chapter]"  to  read  "Item  101(g)  of 
Regulation  S-K  [§  229.101(g)  of  this 
chapter)." 

(Note:  The  text  of  Form  S-20  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

21.  By  amending  Form  S-4 
(referenced  in  §  239.25]  to  revise  Item  2 
and  adding  paragraph  (c)  to  Item  11  and 
paragraph  (d)  to  Item  13  to  read  as 
follows: 

(Note:  The  text  of  Form  S-4  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

Form  S-4 

Registration  Statement  Under  the 
Securities  Act  of  1933 


Item  2.  Inside  Front  and  Outside  Back 
Cover  Pages  of  Prospectus. 

Provide  the  information  required  by 
Item  502  of  Regulation  S-K.  In  addition, 
on  the  inside  front  cover  page,  you  must 
state  (1)  that  the  prospectus  incorporates 
important  business  and  Bnancial 
information  about  the  company  that  is 
not  included  in  or  delivered  with  the 
doctunent;  and 

(2)  that  this  information  is  available 
without  charge  to  security  holders  upon 
written  or  oral  request.  Give  the  name, 
address,  and  telephone  number  to 
which  security  holders  must  make  this 
request.  In  addition,  you  must  state  that 
to  obtain  timely  delivery,  security 
holders  must  request  the  information  no 
later  than  five  business  days  before  the 
date  they  must  make  their  investment 
decision.  Specify  the  date  by  which 
security  holders  must  request  this 
information.  You  must  hi^light  this 
statement  by  print  ty{>e  or  otherwise. 

Note  to  Item  2. 

If  you  send  any  of  the  information  that  is 
incorporated  by  reference  in  the  prospectus 
to  security  holders,  you  also  must  send  any 


exhibits  that  are  specifically  incorporated  by 
reference  in  that  informatioo. 


Item  11.  Incorporation  of  Certain 
Information  by  Reference. 


(c)  You  must  (1)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC:  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street,  N.W..  Washington. 
D.C  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  calling 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 


Item  13.  Incorporation  of  Certain 
Information  by  Refiarence 


(d)  You  must  (1)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC;  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street,  N.W.,  Washington. 
D.C.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  PubUc  Reference  Room  by  calling 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer^  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 


22.  By  amending  Form  F-2 
(referenced  in  §  239.32)  to  revise  Item  12 
to  read  as  follows: 

(Nolo:  The  text  of  Form  F-2  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

Form  F-2 

Reffstration  Statement  Under  the 
Securities  Act  of  1 933 


Item  12.  Information  with  respect  to  the 
Registrant. 

(a)  You  must  state  (1)  that  you  will 
provide  to  each  person,  including  any 
beneficial  owner,  to  whom  a  prospectus 
is  delivered,  a  copy  of  any  or  all  of  the 
information  that  has  been  incorporated 
by  reference  in  the  prospectus  but  not 
delivered  with  the  prospectus: 

(2)  that  you  will  provide  this 
information  upon  written  or  oral 
request; 

(3)  that  you  will  {novide  this 
information  at  no  cost  to  the  requester, 
and 

(4)  the  name,  address,  and  telephone 
number  to  which  the  request  for  this 
informatitm  must  be  made. 

Note  to  Item  12(a) 

If  you  send  any  of  the  information  that  is 
incorporated  by  reference  in  the  prospectus 
to  security  holders,  you  also  must  send  any 
exhibits  diat  are  specifically  incorporated  by 
reference  in  that  information. 

(b)  You  must  (1)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC:  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at .450  Fifth  Street,  N.W.,  Washington, 
D.C.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  callitlg 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuera  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.secgov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 
•        •        *        •        • 

23.  By  amending  Form  F-3 
(referenced  in  §  239.33)  by  adding 
paragraphs  (d)  and  (e)  to  Item  12  before 
the  instruction  to  read  as  follows: 

(Nola:  The  text  of  Form  F-3  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations) 

Fonn  F-3 

Registration  Statement  Under  the 
Securities  Act  of  1933 


Item  12.  Incorporation  of  Certain 
Information  by  Reference. 


by  reference  in  the  prospectus  but  not 
delivered  with  the  prospectus; 

(2)  that  you  will  provide  this 
information  upon  written  or  oral 
request: 

(3)  that  you  vfill  provide  this 
information  at  no  cost  to  the  requester* 
and 

(4)  the  name,  address,  and  telephone 
nimiber  to  which  the  request  for  this 
information  must  be  made. 

Note  to  hem  12(d) 

If  you  send  any  of  the  infqnnation  that  is 
incorporated  by  reference  in  the  prospectus 
to  security  holders,  you  also  must  send  any 
exhibits  that  are  specifically  incorporated  by 
refisrence  in  that  infbnnation. 

(e)  You  must  (1)  identify  the  reports 
and  other  information  that  you  file  with 
the  SEC;  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street,  N.W.,  Washington, 
D.C.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  calling 
the  SEC  at  1-80O-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 


(d)  You  must  state  (1)  that  you  will 
provide  to  each  person,  including  any 
beneficial  ov«rner,  to  whom  a  prospectus 
is  delivered,  a  copy  of  any  or  all  of  the 
information  that  has  been  incorporated 


24.  By  amending  Form  F-4 
(referenced  in  §  239.34)  to  revise  Item  2 
and  add  paragraph  (b)  to  Item  11  and 
paragraph  (c)  to  hem  13  to  read  as 
follows: 

(Nolo:  The  text  of  Form  F-4  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations) 

Form  F-4 

Registration  Statement  Under  the        — 
Securities  Act  of  1 933 


Item  2.  Inside  Front  and  Outside  Back 
Cover  Pages  of  Prospectus 

Provide  the  information  required  by 
Item  502  of  Regulation  S^.  In  addition, 
on  the  inside  front  cover  page,  you  must 
state  (1)  that  the  prospectus  incorporates 
important  business  and  financial 
information  about  the  company  that  is 
not  included  in  or  delivered  with  the 
document;  and 

(2)  that  this  information  is  available 
without  charge  to  security  holders  upon 
written  or  oral  request.  Give  the  name, 
address,  and  telephone  number  to 
which  seomty  holders  must  make  this 
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request.  In  addition,  you  must  state  that 
to  obtain  timely  delivery,  security 
holders  must  request  the  information  no 
later  than  five  business  days  before  the 
date  they  must  make  their  investment 
decision.  Specify  the  date  by  which 
s^urity  holders  must  request  this 
information.  You  must  highlight  this 
statement  by  print  type  or  otherwise. 

Note  to  Item  2. 

If  you  send  any  of  the  information  that  is 
incorporated  by  reference  in  the  prospectus 
to  security  holders,  you  also  must  send  any 
exhibits  that  are  specifically  incorporated  by 
reference  in  that  information. 


Item  11.  Incorporation  of  Certain 
Information  by  Reference 


(b)  You  must  (1)  identify  the  reports 
and  other  information  that  you  Rle  with 
the  SEC:  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street.  N.W.,  Washington, 
D.C.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  R»ference  Room  by  calling 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  Hie  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 


Item  13.  Incorporation  of  Certain 
Information  by  Reference 


(c)  You  must  (1)  identify  the  reports 
and  other  information  that  you  file  vtdth 
the  SEC:  and 

(2)  state  that  the  public  may  read  and 
copy  any  materials  you  file  with  the 
SEC  at  the  SEC's  Public  Reference  Room 
at  450  Fifth  Street,  N.W.,  Washington, 
DC.  20549.  State  that  the  public  may 
obtain  information  on  the  operation  of 
the  Public  Reference  Room  by  calling 
the  SEC  at  1-800-SEC-0330.  If  you  are 
an  electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  (http;//www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

25.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Autfaoritjr:  15  U.S.C.  77f,  77g.  77h.  77j,  77s, 
78c(b),  7Sy.  78m,  78n,  78o(d),  80a-8.  808-24, 
and  SOa-29,  unless  otherwise  noted. 

26.  Amend  Form  N-2  (referenced  in 
§  274.11a-l)  to  revise  Item  2,  Item  3. 
and  Item  14  to  read  as  follows: 

(Note:  The  text  of  Form  N-2  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations.) 

Form  N-2 


Item  2.  Cover  Pages;  Other  Offering 
Information 

1.  Disclose  whether  any  national 
securities  exchange  or  the  Nasdaq  Stock 
Market  lists  the  securities  ofi^ered. 

Chart  1 :  Regulatkdn  S-B  Item  501 


naming  the  particular  market(s),  and 
identify  the  trading  symbol(s)  for  those 
securities,  on  the  inside  front  or  outside 
back  cover  page  of  the  prospectus  unless 
the  information  appears  on  the  front 
cover  page. 

2.  Provide  the  information  required  by 
paragraph  (d)  of  Rule  481  under  the 
Secvuities  Act  (17  CFR  230.481(d)l  in  an 
appropriate  place  in  the  prospectus. 

3.  Provide  the  information  required  by 
paragraph  (e)  of  Rule  481  under  the 
Securities  Act  [17  CFR  230.  481(d)]  on 
the  outside  back  cover  page  of  the 
prospectus. 

Item  3.  Fee  Table  and  Synopsis 

*        •        *        •        • 

3.  In  the  case  of  a  business 
development  company,  include  the 
information  required  by  Item  101(e)  of 
Regulation  S-K  [17  CFR  229.101(e)l 
(concerning  reports  and  other 
information  filed  with  the  SEC). 


Item  14.  Cover  Page 

1.  The  outside  cover  page  must 
contain  the  following  information: 

*  •        •        •        • 

(e)  The  statement  required  by 
paragraph  (b)(2)  of  Rule  481  imder  the 
Securities  Act  [17  CFR  230.481  (b)(2)l. 

•  •        •        *        • 

By  the  Commission. 
Dated:  January  28. 1998. 
Margarvt  H.  McFaiiand, 

Depu  ty  Secretary. 

Note:  Appendices  A  and  B  to  the  Preamble 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Appendix  A — Charts  on 
Small  Busiaeai  lamier  Rules 


Current 


•  Small  business  issuer  name 

•  Title,  amount,  and  description  of  securrtles  offered 

•  SeMmg  security  holders  offering 

•  Cross-reference  to  nsk  factors 

•  Formatted  distribution  table  showirig  price,  underwriting  commission. 
ar>d  proceeds  of  offering 

•  Slx>w  tXKia  fide  estimate  of  range  of  maximum  offerir>g  price  and 
number  of  shares. 

•  Formatted  best  efforts  disclosure  and  distribution  table 

•  Prospectus  "Subject  to  Completion''  legend  „ 

•  Commission  legend 

•  State-requtred  legerxte 

•  Underwriters'  over-allotment  option,  expenses  of  offering,  commis- 
sions paid  by  others,  and  other  nor>-cash  consideration  and  finders 
lees. 

•  Date  of  prospectus 

•  Expenses  of  offering  . 


Final 


Same. 

Same. 

Same. 

Same,  except  cross-reference  must  include  page  number.  No  print 

type  specified. 

Delete  distribution  tat>le.  Use  bullet  list  or  other  design  that  highligtits 

ttie  information. 

Same. 

Delete  distritxjtion  tat>le.  Use  txillet  list  or  other  design  that  highlights 
the  information. 
Retain  In  plain  English. 

Retain  in  plain  English.  Include  reference  to  state  securities  commis- 
sions. No  print  type  specified. 
Same. 

Identify  existence  of  the  option  and  the  numt>er  of  shares.  Move  all 
ottier  information  to  the  plan  of  distribution  section. 

Same. 

Move  to  plan  o4  distritxjtion  section. 


Chart  1:  Regulation  S-B  Item  501— Continued 


Currem 

Final 

•  No  rnqiarement  to  identify  market  for  securities  —    

*  No  page  imit _ 

•  ktenlify  market  for  securities,  tradkig  symbol,  undenwriters.  and  type 
of  underwriting. 

•  Must  limit  cover  to  one  page. 

Chart  2:  Regulation  S-B  Item  502 


Current 


•  AvaHabilty  of  Exchartge  Act  Reports  .- 


Identify  market  for  securities ~ ~ «........_ _.. 

AvaiabiNty  of  reports  with  audtod  financial  statements -.. 

AvaiabiBty  of  reports  incoiporated  t)y  reference.  ..... 

Stabiizalfon  legend _ . 

Passive  meiket  making  activities  legervl ■. , 

Dealer  prospectus  delivery  ot)figatk)n 

Canadan  issuers'  discfosure  on  enforceability  of  civil  iabiHty  against 

foreign  person. 

TaWe  of  contents  - « 


•  Summary , — 

•  Address  and  telephone  number. 


•  Risk  factors 


FnaJ 


Move  to  descriptkxi  of  business  section  or,  (or  short-form  registratkm 

statements,  include  with  incorporatkxi  by  reference  d»ctosure. 

Move  to  cover  page.  "^ 

Move  to  descriptfon  of  business  sectfon. 

Move  to  incorporatfon  by  re(ererx»  disctosure. 

Move  to  plan  of  distribution  sectkxi. 

Delete.  Discfosure  retained  in  plan  of  distritxjtkxi  sectkm. 

Retain  on  outskte  t>ack  p>age  of  prospectus. 

Move  to  descriptkxi  of  business  sectxxi. 

Same.  If  prospectus  delivered  electronwally,  nrwst  immedi^ely  fottow 

cover  page. 

Retain  in  plain  EngKsft 

Retain.  Permit  on  cover  page  or  in  summary. 

Retain  in  plain  English. 


Appendix  B-4Jat  of  Plain  English  Pilot  ParticipantB 


Company  name 

AMBAC  Inc 

American  FamBy  HokSngs,  Inc  

AmerUs  Life  Hohlings,  Inc  

ANTEC  CorporatkNi  — 

Associated  Bano-Corp 

Baltimore  Gas  and  Electric  Company 

Baltimore  Gas  and  Electric  Company 

Baltimore  Gas  and  Electric  Company 

Bell  Atlantic  Corporation  ............................. 

BeHSouth  Corporaifon , 

The  B.F.  GoodrKh  Company ... 

Boddie-NoeN  Properties,  Inc  „ 

British  Telecommurecatkms  PLC  (MCI  Com- 
niurHcatk)ns  Corporatfon). 

The  Brooklyn  Unkxi  Gas  Company  

Buckeye  Partners,  LP  

CaterpWar  Inc  ..~ 

The  Chase  Manhattan  Corporatnn 

CtwcePoint  Inc ; 

Citizens  Bancorp 

Compaq  Computer  Corporatkm 

CVS  Corporatwn  

Dean  Witter,  Discover  &  Co.  (Morgan  Stan- 
ley Group  Inc.). 

Delaware  First  Rnancial  Corporatkxi 

Detroit  Diesel  Corporatkxi 

Dollar  Thrifty  Automotive  Group,  Inc 

DominkxT  Resources,  Inc 

Eastman  Kodak  Company  

Emerson  Electrk:  Co  

Farmlarxl  Industries,  Inc 

FDX  Corporatxm 

FFP  Marketing  Company,  Inc 

The  RhJOVA  Group  Inc - 

Ford  Motor  Company  

General  Electric  Cornpany  — 

General  Mills,  Inc  . 

General  Motors  Corporatk)n 

Great  Pee  Dee  Bancorp,  Inc 

Hercules  Incorporated 

Honeywell  Inc . 


Fie  No. 


1-10777 
333-37161 
333-40065 
333-19129 
333-18181 
333-22697 
333-19263 

1-1910 


333-11573 
333-25703 
333-40291 
333-39803 
333-6422 

333-30353 

1-09356 

1-768 

1-6805 

1-13069 

333-29031 

333-32401 

333-24163 

333-25003 

333-36757 

1-12394 

333-39661 

333-35501 

333-31759 

333-40871 

333-40759 

333-39483 

333-41709 

1-11011 

1-3950 

333-^0845 

333-20429 

333-37215 

333-36489 

1-496 

0-20629 


Type  of  file 


Annual  Proxy/Schedule  14A 

Consent  SottcitatkxVForm  S-4  

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Selling  Sharehokler  Prospectus/Form  S-3  .. 
Medkim  Term  Note  Prospectus/Form  S-3  .. 
Management's  Discusskxi  and  Arialysis  in 

the  Form  10-K  for  the  year  ended  12/31/ 

96. 

Merger  Proxy/Form  S-4 _ 

Merger  Proxy/Form  S-4 — 

Merger  Proxy/Form  S-4 _. 

Common  Stock  OfferingForm  S-2 

Merger  Proxy/Form  F-4 


Merger  Proxy/Form  S-4 

Consent  Solcitatnn/Schedule  14A 

Annual  Proxy/Schedule  14A  

Annual  Proxy/Schedule  14A  

Form  10 

Savings  &  Loan  ConversforVForm  S-1 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 „ 


Savings  &  Loan  ConversiorVForm  SB-2  ... 

Annual  Proxy/Schedule  14A  — _ 

Conwnon  Stock  Offering  IPO/Form  S-1  .... 

Universal  SheK/Form  S-3 

Direct  Purchase  Plan/Form  S-3  

Merger  Proxy/Form  S-4  .: 

Sutx>rdinated  Det)enture  BorxJs/Form  S-1 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Annual  Proxy/Schedule  14A  

Annual  f*roxy/Schedule  14A  „ 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Spin-off  Proxy/Form  S-4 

Savings  &  Loan  Conversion/Form  S8-2  ... 

Annual  Proxy/Schedule  14A  

Annual  Proxy/Schedule  14A  ~ 


Date  filed 


4/1/97. 

11/5/97. 

11/12/97. 

12/31/96. 

1/22«7. 

3/4/97. 

1/3^. 

3K6/97. 


9/9/96. 
4C3/97. 
11/14/97. 
12/2/97. 

Foreign  issuer  not  filed  electroni- 
cally. Provided  in  hard  copy. 
6/30«7. 
6/26/97.     . 
2/25«7. 
3/28/97. 
6««7. 
7/31/97. 
7/30«7. 
4/17/97. 
4/11/97. 

11/7/97. 

3C7/97. 

^2J^6/97. 

9/1 5«7. 

7/22/97. 

11/24/97. 

12/9/97. 

12/4/97. 

12/10/97. 

4/2/97. 

4/7/97. 

7/8/97. 

1/24/97.  ^ 

11/10/97. 

10/23/97. 

3/14/97 

3/4/97. 
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Conpany  name 

Inlemationai  Business  Machines  Corporation 

ITT  Corporation  „ 

Keabler  Foods  Company 

MBNA  Master  Credit  Card  Tmst  II 

Medical  Science  Systems,  Inc  

Meilon  Bank  Corporation 

Monsanto  Company  

North  Artcansas  Bancshares,  Inc  

Ohio  Edison  Company  

Parent  Holding  Corp.  (DouUetree  Corpora- 
tion). 

Perkins  Family  Restaurants,  LP 

Pfizer  Inc  _ 

Pfizer  Inc  

Premium  Cigan  Intematiorwl.  Lid  

Price  Communications  Corporation  

Providian  Bancorp,  tnc  

RSL  CommuncatKxra,  Ltd  

Rymer  Foods  Inc 

Santa  Amta  Realty  Enterprises,  Irw 

Sara  Lee  Corporation „ 

SCANA  Corporation  

SFB  Bancorp,  Inc 

SFBS  Hottng  Company  

SIS  Bancorp.  Inc  

SuMvan  &  CrormveH  

Teias  Gas  Corporation 

Traveler  Group  Inc  

Tyco  Interrutionai  Ltd .„ 

Union  Community  Bancorp 

Unisource  Wortdwide.  Inc  

United  Tennessee  Bankshares,  Inc 

UP  Sedona.  Inc 

Valero  Refining  arv)  Marketing  Company 

Wal-Man  Stores.  Inc  _.. 

The  Warnaco  Group,  Inc 

WICOR.  Inc  

WS8  Holding  Company  

'Not  filed  yet 
«Nolonflle. 


|FR  Doc.  9»-2889  Filed  2-5-98;  8:45  am) 
■LUNOCOOf  wie-«i-» 


File  No. 


333-27669 

333-7221 

333-42075 

(1) 

333-37441 
333-38213 
1-2516 
333-35985 
333-1489 
333-40233 

1-09214 
1-3619 


33-56435 

33^-29985 

333-34017 

1-12897 

333-34281 

333-27895 
333-34831 
1-3344 
333-18149 
333-23505 
333-40955 
333-38889 

1-11580 

333-38647 
333-31631 
333-35799 

1-14482 
333-36465 
333-22643 
333-27013 

1-6991 
333-40207 
333-27415 
333-29380 


Type  of  file 

Seling  Sharehokter  Prospectus/Form  S-3  .. 

Universal  Shelf/Fomn  S-3 

Common  Stock  Offering  IPO/Fonn  S-1  

Asset-Backed  Securities  Offering  

Comnwn  Stock  Offerin^Form  SB-2  

Direct  Stock  Purchase  PlarVForm  S-3 

Spinoff  Proxy  Solicitation/Scheduie  14A  .... 

Savings  &  Loan  Conversk)rVForm  SB-2 

Merger  Proxy/Form  S-4 

Merger  Proxy/Form  S-4 

Merger  Proxy  SoinltattorVSchedule  14A  

Notes  to  Financial  Statements/Form  10-Q 
tor  the  periods  3/30/97,  6/29/97  and  9/28/ 
97. 

Divklend  Reinvestment  PlanrTorm  42483  ... 

Common  Stock  Offering  IPO/Form  SB-2  .... 

Merger  Proxy/Form  S-4 

Form  10 ..» 

Exxon  Capital  Exchange  'Debt  Offering/ 
Form  S-1. 

Prepackaged  Bankruptcy  Proxy/Form  S-4  .. 

Merger  1  Proxy/Form  S-4  

Annual  Proxy/Schedule  14A  

Direct  Purchase  PlaiVForm  S-3  

Saving  &  Loan  ConverswrVForm  SB-2 

Savings  &  Loan  ConversiorVForm  SB-2  

Merger  Proxy/Form  S-4 

Descriptk)n  of  American  Depository  Re- 
ceipts. 

Cash  Merger  Proxy  SolcitatkxVSchedule 
14A. 

Merger  Proxy/Form  S-4 « 

Merger  Proxy/Form  S— 4 

Savings  &  Loan  Conv6rsk>rVForm  S-1  

Form  10 

Savings  &  Loan  ConverskwVForm  SB-2 

CorKlo  Offering  Prospectus/Form  S^l  1  

Spirvoff  and  Merger  Proxy/Form  S-1  

Annual  Proxy/Schedule  14-A  ..„ 

Merger  Proxy/Form  S-4 

Direct  Stock  Purchase  Ptan/Form  S-3 

Savir^  &  Loan  ConversiorVForm  SB-2  


Date  filed 

S/29/97. 

6/28/96. 

1/7/98. 

ProvkJed  in 

hard  copy. 

11/21/97. 

10/17/97. 

7/14/97. 

10/30/97. 

4/12/96. 

11/14/97. 

11/28/97. 

5/13/97.  8/13/97  and  11/12/97. 

11/17/97. 

a/18«7. 

9/4«7. 

4/17/97. 

9/20/97. 

5/28/97. 

9C6«7. 

9/22/97. 

1/1(V97. 

4/9ir97. 

^ 

12/23«7. 

10/28/97. 

Provided  in  hard  copy. 

11/21/97. 

10/24/97. 

7/29/97. 

UI^(M7. 

U/26/97. 

^^f^2/97. 

8/11/97. 

5/1 3«7. 

4/1 8«7. 

11/14/97. 

5/19«7. 

• 

7/1 5«7. 

Friday 
February  6,  1998 


Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  444 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards  for  the  Industrial 
Waste  Combustor  Subcategory  of  the 
Waste  Combustors  Point  Source 
Category;  Proposed  Rule 
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EHVIlfONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  444 

[FRL-aasi-c] 

RiN2040-AO03 

EffHiant  Umttationa  OuidalinM, 
rTaireainiefn  oianoanwi  ana  rww 
Sourca  Parformanca  Standarda  for  ItM 
Induatrtai  Waala  Combualor 
Sulwataoory  of  Iha  Waala  Combuatora 
Point  Sourca  Category 

AOOCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


f:  This  proposal  represents  the 
Agency's  first  enort  to  develop  Clean 
Water  Act  (CWA)  national  efltuent 
limitations  guidelines  and  standards  for 
wastewater  discharges  ht>m 
commercially-operating  hazardous 
waste  combust  or  facilities  regulated  as 
"incinerators"  or  "trailers  and  industrial 
furnaces"  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
as  well  as  commercially-operating  non- 
hazardous  industrial  waste  combustor 
facilities.  The  prof>osal  would  not  apply 
to  sewage  sludge  incinerators,  medical 
waste  incinerators,  municipal  waste 
combustors  or  other  solid  waste 
combustion  units.  Sources  of 
wastewater  that  would  be  rmulated 
under  the  proposal  include  flue  gas 
quench,  slag  quench,  and  air  {Killution 
control  wastewater. 

This  proposal  would  Hmit  the 
discharge  of  pollutants  into  navigable 
waters  of  the  United  States  and  the 
introduction  of  pollutants  into  publicly- 


owned' treatment  works  (POTWs)  by 
existing  and  new  stand-alone  industrial 
waste  combustors  that  incinerate  waste 
received  firom  of!isite.  The  proposal 
would  not  apply  to  wastewater 
discharges  from  industrial  waste 
combustors  that  only  bum  wastes 
generated  on-site  at  an  industrial  facility 
or  generated  at  facilities  under  common 
corporate  ownership. 

Qompliance  with  this  proposed 
regulation  is  estimated  to  reduce  the 
discharge  of  pollutants  by  at  least 
230,000  pounds  per  year  and  to  cost  an 
estimated  S2.16  milUon  annualized 
(post-tax  $1996). 

DATES:  Comments  on  the  proposal  must 
be  received  by  May  7, 1998. 

In  addition,  EPA  will  conduct  a 
workshop  and  public  hearing  on  the 
pretreatment  standards  of  the  rule  on 
February  26, 1998  from  10:00  am  to  1:00 
pm. 

ADDRESSES:  Send  written  comments  and 
supporting  data  on  this  proposal  to:  Ms. 
Samantha  Hopkins.  US  EPA,  (4303),  401 
M  Street  SW,  Washington.  DC  20460. 
Please  ^bmit  an  original  and  two 
copies  of  your  comments  and  enclosures 
(including  references).  See  Section  DC  of 
SUPPLBCNT ARY  avORMATION  for  further 
instructions. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect  format  or  ASCII  file  fmmat. 

Comments  may  also  be  filed 
electronically  to 

"hopkins.samanthaOepamail.epa.gov". 
Electronic  comments  must  be  submitted 


as  an  ASQI  or  WordPerfect  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Electronic 
comments  must  be  identified  by  the 
docket  number  W-97-08  and  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

The  public  record  is  available  for 
review  in  the  EPA  Water  Docket.  401  M 
Street  SW,  Washington.  D.C.  20460.  The 
record  for  this  rulemaking  has  been 
established  under  docket  number  W- 
97-08.  and  includes  supporting 
documentation,  but  does  not  include 
any  information  claimed -as  Confidential 
Business  Information  (CBI).  The  record 
is  available  for  inspection  from  9:00  am 
to  4:00  pm,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 

The  workshop  and  public  hearing 
covering  the  rulemaking  will  be  held  at 
the  EPA  headquarters  auditorium, 
Waterfront  Mall.  401  M  St.  SW. 
Washington.  DC.  Persons  wishing  to 

E resent  formal  comments  at  the  public 
earing  should  have  a  written  copy  for 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  technical  information 
contact  Ms.  Samantha  Hopkins  at  (202) 
260-7149.  For  additional  economic 
information  contact  Mr.  William 
Anderson  at  (202)  260-5131. 

SUPPLBMENTARY  INFORMATION: 

Regulated  Entities:  Entities  potentially 
regulated  by  this  action  include: 


Category 


Induetry 


Federal  Govt 


Examples  o(  regulated  entities 


Irtdnerators  regulated  under  RCRA  (i.e.  rotary  Mrt  incinerators,  liquid  infection  incir)erators)  ttiat  operate  oommer- 

cialy 
Boiiars  and  industrial  hjrnaces  (BIFs)  regulated  under  RCRA  (\.».  cement  kilns,  bat»n.  industrial  furnaces)  tturt 

operate  commercially 
Industrial  waste  oomtxistors  tttal  bum  non-hazardous  industrial  waste  and  operate  commerctaly. 
Federal  Agertdes  which  turn  industrial  hazardous  or  non-hazardous  waste  and  operate  commerctally  (ftone  ideiv 

tified).' 


*  No  Federal  Agencies  which  operate  commercially  were  identified  in  the  intonnalion  coiaction  activiiies  lor  this  regulation.  However.  Federal 
Agencies  operating  oommerdaRy  would  t>e  covered  tyy  the  proposed  regulation. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  444.02  of  the 


proposed  rule.  If  you  have  questions 
regarding  the  applicabiUty  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  proceeding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Supporting  Documentatioii 

The  regulations  proposed  today  are 
supported  by  several  major  documents: 

1.  "Development  Doctunent  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Industrial 


Waster  Combustore"  (EPA  821-B-97- 
011).  Hereafter  referred  to  as  the 
Technical  Development  Doomaent. 
presents  EPA's  technical  conclusions 
concerning  the  proposal.  EPA  describes, 
among  other  things,  the  data  collection 
activities  in  support  of  the  proposal,  the 
wastewater  treatment  technology 
options,  wastewater  characterization, 
and  the  estimation  of  costs  to  the 
industry. 


2.  "Economic  Analysis  and  Cost- 
Effectiveness  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Industrial  Waste 
Combustors"  (EPA  821-B-97-010). 

3.  "Statistical  Support  Doaunent  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Industrial 
Waste  Combustors"  (EPA  821-B-97- 
008). 

4.  "Environmental  Assessment  of 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Industrial 
Waste  Combustors"  (EPA  821-B-97- 
009). 

How  To  Obtain  Supporting  Doctunents 

The  Technical  and  Economic 
Development  Documents  can  be 
obtained  through  EPA's  Home  Page  of 
the  Internet,  located  at  www.EPA.gov/ 
OST/rules.  The  doaunent  are  also 
available  from  the  Office  of  Water 
Resource  Center.  RC-4100.  U.S.  EPA. 
401  M  Street  SW..  Washington.  D.C. 
20460;  telephone  (202)  260-7786  for  the 
voice  mail  publication  request. 

Organization  of  This  Document 

Legal  Authority 

I.  Legal  Authority  for  the  Proposed 
Regulation 

A.  Clean  Water  Act 

B.  CWA  Section  304(in)  Requirements 
n.  Overview  of  the  Industrial  Waste 

Combustor  Industry 

A.  Summary  of  the  Industrial  waste 
Combustor  Industry 

B.  Related  Regulation 

C  Summary  of  Public  Participation 

III.  Summary  and  Scope  of  Proposed 

Regulation 

General  Provisioas 

A.  Scope  of  This  Regulation 

B.  Monitoring  Requirements  for  Industrial 
Waste  Combustors 

Limitatioas  and  Standards  Cor  Existing 
Industrial  Waste  Combustm-  Facilities 

C  Proposed  Effluent  Limitations  for 
Existing  Industrial  Waste  Combustor 
Facilities  That  Discharge  Wastewater  to 
Navigable  Waters 

D.  Proposed  Pretreatment  Standards  for 
Existing  Industrial  Waste  Combustor 
Facilities  That  Discharge  Wastewater 
into  a  POTW 

Limitations  and  Standards  for  New 
Industrial  Waste  Combustor  Facilities 

E.  Proposed  Effluent  Limitations  for  New 
Industrial  Waste  Combustor  Facilities 
That  Will  Discharge  Wastewater  to 
Navigable  Waters 

F.  Proposed  Pretreatment  Standards  for 
New  Industrial  Waste  Combustor 
Facilities  That  Will  Discharge 
Wastewater  into  a  POTW 

IV.  Detailed  Description  of  Industrial  Waste 

Combustors 
A.  Identified  Industrial  Waste  Combustor 
Facilities 


B.  Wastewater  Treatment  Processes  Used 
by  Industrial  Waste  Combustors 

V.  Summary  of  EPA  Activities  and  Data 

Gathering  Efforts 

A.  EPA's  Initial  Efforts  to  Develop  a 
Guideline  for  the  Industrial  Waster 
Combustor  Industry 

B.  Wastewater  Sampling  Program 

C.  Waste  Treatment  Industry  Phase  11: 
Incinerators  Screener  Survey  and 
Questionnaire 

D.  Detailed  Monitoring  Questionnaire 

VI.  Development  of  Effluent  Limitations 

Guidelines  and  Standards 

A.  Industry  Subcategorization 

B.  Charact^erization  of  Wastewater 

C.  Pollutants  Not  Regulated 

D.  Dioxins/Furans  in  Industrial  Waste 
CombustcH'  Industry 

E.  Available  Technologies 

F.  Rationale  for  Selection  of  the 
Technology  Basis  of  the  Proposed 
Regulation 

G.  Development  of  Numerical  Limitations 
Vn.  Costs  and  Impacts  of  Regulatory 

Alternative 

A.  Costs 

B.  Pollutant  Reductions 
C  Economic  Analysis 

D.  Water  Quality  Analysis  and  Other 
Environmental  Benefits 

E.  Non-Water  Quality  Environmental 
Impacts 

VIII.  Related  Acts  of  Congress  and  Executive 
Orders 

A.  Paperwork  Reduction  Act 

B.  Regulatory  Flexibility  Act 

C  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  12866 

E.  National  Technology  Transfer  and 
Advancement  Act 

DC  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

B.  Specific  Data  and  Comment 
Solicitations 

X.  Regulatory  Implementation 

Appendix  1 — Definitions,  Acronyms,  and 
Abbreviations 

Legal  Authoritjr:  These  regulations  are 
being  proposed  under  the  authority  of 
Sections  301.  304,  306,  307,  308,  and  SOI  of 
the  Clean  Water  Act.  33  U.S.C  1311. 1314, 
1316. 1317, 1318,  and  1361. 

I.  Legal  Authority  for  the  Proposed 
Regulation 

A.  Clean  Water  Act 

1.  Overview  of  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
Section  101(a).  33  U.S.C.  1251(a).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  attacks  the 
problem'of  water  pollution  on  a  nimiber 
of  different  fronts.  Its  primary  reliance, 
however,  is  on  establishing  restrictions 
on  the  types  and  amoiwts  of  pollutants 
discharged  from  various  industrial. 


commercial,  and  public  sources  of 
wastewater. 

Direct  dischargers  must  comply  with 
effluent  limitations  and  new  source 
performance  standards.  These 
limitations  and  standards  are 
established  by  regulation  for  categories 
of  industrial  dischargers  and  are  based 
on  the  degree  of  control  that  can  be 
achieved  using  various  levels  of 
'  pollution  control  technology.  Permits 
authorizing  discharges  issued  under  the 
National  Pollutant  Discharge 
EUmination  System  must  require 
compliance  with  these  limitations  and 
standards  (CWA  Sections  301(b),  304(b). 
306.  307(b)-(d),  33  U.S.C.  1311(b). 
1314(b).  1316.  and  1317(b)-(d)).  hi  the 
absence  of  national  effluent  limitations 
and  new  source  performance  standards. 
EPA  must  establish  "best  professional 
judgement"  limitations  and  standards 
on  a  case-by-case  basis  before  it  may 
issue  an  NPDES  discharee  permit. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  (for 
new  and  existing  sources)  which  restrict 
pollutant  discharges  for  those  who 
discharge  wastewater  indirectly  through 
sewers  flowing  to  publicly-owned 
treatment  works  (POTWs)  (Section  307 
(b)  and  (c),  33  U.S.C.  §  1317  (b)  and  (c)). 
National  pretreatment  standards  are 
established  for  those  pollutants  in 
wastewater  from  indirect  dischargers 
which  may  pass  through  or  interfere 
with  POTW  operations.  Generally, 
pretreatment  standards  are  designed  to 
ensure  that  wastewater  from  direct  and 
indirect  industrial  dischargers  are 
subject  to  similar  levels  of  treatment.  In 
addition,  POTWs  are  required  to 
implement  local  treatment  limits 
applicable  to  their  industrial  indirect 
dischargers  to  satisfy  any  local 
requirements  (40  CFR  403.5). 

2.  Statutory  Requirements  of  Regulation 

As  noted  above,  the  CWA  requires 
EPA  to  establish  effluent  limitations 
guidelines,  pretreatment  standards  for 
new  and  existing  sources  performance 
standards.  These  guidelines  and 
standards  are  summarized  below: 

a.  Best  Practicable  Control  Technology 
Currently  Available  (HPT)— Sec. 
304(b)(1)  of  the  CWA 

In  the  guidelines  for  a  given  industry 
category,  EPA  defines  what  are  the  BPT 
effluent  limitations  for  conventional, 
priority,  and  non-conventional 
pollutants.  In  specifying  BPT,  EPA  looks 
at  a  number  of  factors.  EPA  first 
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considers  the  cost  of  achieving  efTluent 
reductions  in  relation  to  the  efnuent 
reductions  obtained.  The  Agency  next 
considers:  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes. 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally.  EPA 
established  BPT  effluent  Hmitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  common  characteristics.  Where, 
however,  existing  perfon.iance  is 
uniformly  inadequate.  EPA  may  require 
higher  levels  of  control  than  currently  in 
place  in  an  industrial  category  if  the 
Agency  determines  that  the  technology 
can  be  practicably  applied. 

b.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Sec.  304(b)(4)  of  the 
CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrialpoint  sources  beyond  the 
effluent  reductions  achieved  under  BPT. 
In  addition  to  other  factors  speciHed  in 
Section  304(b)(4)(B).  the  CWA  requires 
that  EPA  establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  303(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BODj). 
total  suspended  solids  (TSS),  fecal 
coliform,  pH.  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30.  1979  (44  FR  44501). 

c.  Best  Available  Technology 
Economically  Achievable  (BAT)— Sec. 
304(b)(2)  of  the  CWA 

In  general.  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  eauipment  and  facilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
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in  assigning  the  weight  to  be  accorded 
these  factors. 

d.  New  Source  Performance  Standands 
(NSPS)— Sec.  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  treatment 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result.  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impact  and 
energy  requirements. 

e.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass- 
through,  interfere- with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTW).  including  interfering  with 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standard,  are 
found  at  40  CFR  Part  403.  Those 
regulations  require  POTWs  to  establish 
pretreatment  standards  to  address  local 
pass-through  and  establish  pretreatment 
standards  that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586,  January  14, 
1987. 

f.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Sec.  307(b)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass-through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  consider  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  CWA  Section  304(m)  Requirements 

Section  304(m)  of  the  Act  (33  U.S. 
1314(m)).  added  by  the  Water  Quality 
Act  of  1987,  requires  EPA  to  establish 
schedules  for  (1)  reviewing  and  revising 


existing  effluent  limitation  guidelines 
and  standards  ("eflluent  guidelines"), 
and  (2)  promulgating  new  effluent 
guidelines  On  January  2, 1990,  EPA 
published  and  Effluent  Guidelines  plan 
(55  FR  80),  that  included  schedules  for 
developing  new  revised  effluent 
guidelines  for  several  industry 
categories.  One  of  the  industries  for 
which  the  Agency  established  a 
schedule  was  the  "Hazardous  Waste 
Treatment,  Phase  II"  Category.  EPA 
subsequently  changed  the  category 
name  "Hazardous  Waste  Treatment, 
Phase  n"  to  "Landfills  and 
Incinerators." 

Natural  Resources  Defense  Coimcil, 
Lie.  (NRDC)  and  Public  QUzen,  Inc. 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  (NRDC  et  al.  v. 
Reilly.  Qv.  No.  89-2980).  The  district 
court  entered  a  Consent  Decree  in  this 
litigation  on  January  31. 1992.  The 
Decree  reqiiired.  among  other  things, 
that  EPA  propose  effluent  guidelines  for 
the  "Landfills  and  Incinerators" 
category  by  December  1995  and  take 
final  action  on  these  effluent  guidelines 
by  December  1997.  On  FelHuary  4, 1^97, 
the  court  approved  modifications  to  the 
Decree  which  revise  the  deadlines  to 
November  1997  for  proposal  and 
November  1999  for  final  action.  EPA 
provide  notice  of  these  modifications  on 
February  26, 1997  at  62  FR  8726.  Also, 
although  "Landfills  and  Incinerators"  is 
listed  as  a  single  entry  in  the  Consent 
Decree  schedule,  EPA  is  publishing  two 
separate  rulemaking  actions  in  the 
Federal  Register. 

n.  Ovenriew  of  the  Industrial  Waste 
Combustor  Industry 

Today's  proposal  represents  the 
Agency's  first  attempt  to  develop 
national  guidelines  that  would  establish 
effluent  limitations  and  pretreatment 
standards  for  new  and  existing 
discharges  bom  a  defined  segment  of 
fiacilities  combusting  wastes.  EPA 
estimates  that  the  regulation  being 
proposed  today  would  reduce  the 
discharge  of  total  suspended  solids  and 
metals  from  these  facilities  by  at  least 
230,000  pounds  per  year.  EPA 
performed  an  analysis  of  the  water 
quality  benefits  that  would  be  derived 
&X)m  this  proposal  and  predicts  the 
proposal  would  eliminate  current 
excursions  of  aquatic  life  and/or  human 
health  toxic  levels  for  three  streams. 
EPA's  model  also  projects  that  adoption 
of  the  proposal  would  result  in 
reduction  of  sewage  sludge 
contamination  associated  with 
discharges  from  Industrial  Waste 
Combustor  facilities  at  two  of  the  three 
POTWs. 


This  summary  section  highlights  the 
'^  technolo^  bases  and  other  key  aspects 
of  the  proposed  rule.  The  technology 
descriptions  in  this  section  are 
presented  in  abbreviated  form.  More 
detailed  descriptions  are  included  in  the 
Technical  Development  Document  and 
Section  VI.F.  of  this  notice.  Today's 
proposal  presents  the  Agency's 
recommended  regulatory  approach  as 
wall  as  other  options  considered  by 
EPA.  The  Agency's  recommended 
approach  as  well  as  other  options 
considered  by  EPA.  The  Agency's 
recommended  approach  for  establishing 
discharge  limitations  is  based  on  a 
detailed  evaluation  of  the  available  data. 
As  indicated  below  in  the  discussion  of 
the  specifics  of  the  proposal,  the  Agency 
welcomes  conunent  on  all  options  and 
issues  and  encourages  commenters  to 
submit  additional  data  diuing  the 
comment  period.  Also,  the  Agency 
plans  additional  discussion  with 
interested  parties  during  the  comment 
period  to  ensure  that  the  Agency  has  the 
views  of  all  parties  and  the  best  possible 
data  upon  which  to  base  a  decision  for 
the  final  regulation.  EPA's  final 
regulation  may  be  based  upon  any 
technologies,  rationale  or  approaches 
that  are  described  in  this  proposal  and 
public  commentis.  including  any  options 
considered  but  not  selected  for  today's 
proposed  regulation. 

A.  Summary  of  the  Industrial  Waste 
Combustor  Industry 

The  imiverse  of  combustion  facilities 
ourenUy  in  operation  in  the  United 
States  is  broad.  These  include 
municipal  waste  incinerators  that  burn 
household  and  other  municipal  trash 
and  incinerators  that  birni  hazardous 
wastes.  Other  types  of  incinerators 
include  those  that  bum  medical  wastes 
exclusively  and  sewage  sludge 
incinerators  for  incineration  of  POTWs' 
wastewater  treatment  residual  sludge.  In 
addition,  some  boilers  and  industrial 
furnaces  (e.g..  cement  kilns)  may  bum 
waste  materials  for  fuel. 

While  many  industries  began 
incinerating  some  of  their  wastes  as 
early  as  the  late  1950's.  the  current 
market  for  waste  combustion 
(particularly  combustion  of  hazardous 
wastes)  is  essentially  a  creatiu^  of  the 
Resoiut»  Conservation  and  Recovery 
Act  (RCRA)  and  EPA's  resulting 
regulation  of  hazardous  waste  cusposal. 
Among  the  major  regulatory  spurs  to 
combustion  of  hazardous  wastes  have 
been  the  land-ban  restrictions  under  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984  and 
clean-up  agreements  for  Superfund  sites 
called  "Records  of  Dedsicm"  (ROE)s). 


Prior  to  the  promulgation  of  EPA's 
Land  Disposal  Restrictions  (LDRs)  (40 
CFR  Part  268).  hazardous  waste 
generators  were  free  to  smd  untreated 
wastes  directly  to  landfills.  The  LDRs 
mandated  alternative  treatment 
standards  for  wastes,  knovra  as  Best 
Demonstrated  Available  Technologies 
(BDATs).  Quite  often,  combustion  was 
the  stipulated  BDAT.  Future 
modifications  to  the  LDRs  may  either 
increase  or  decraase  the  quantity  of 
wastes  directed  to  the  combustion 
sector. 

The  LDRs  have  also  influenced 
hazardous  waste  management  under  the 
Comprehensive  Envinmmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  (42  U.S.C  9601,  et  seq.). 
The  RODs  set  out  the  clean-up  plan  for 
contaminated  sites  imder  CERCLA.  A 
key  attribute  to  the  RODs  is  the  choice 
of  remediation  technology.  Incineration 
is  often  a  technology  selected  for 
remediation.  While  remediation  efforts 
contribute  a  minority  of  the  wastes 
managed  by  combustion,  combustion 
has  been  used  frequentiy  on 
remediation  projects.  In  addition,  future 
congressional  changes  to  CERCLA  may 
affect  remediation  disposal  voliunes 
directed  to  the  combustion  sector. 

The  Agency  proposed  a  draft  Waste 
Minimization  and  Combustion  Strategy 
in  1993  and  1994  to  promote  better 
combustion  of  hazardous  waste  and 
encourage  reduced  generation  of  wastes. 
The  key  projects  under  the  broad 
umbrella  of  the  strategy  are:  "Revised 
Standards  for  Hazardous  Waste 
Combustors"  61  FR  17358,  April  1996, 
the  Waste  Minimization  National  Plan 
completed  in  May  1995,  and  the  "RCRA 
Expanded  Public  Participation  Rule"  60 
FR  63417,  December  1995.  Waste 
minimization  will  directiy  affect  waste 
volumes  sent  to  the  combustion  and  all 
other  waste  management  sectors. 

In  recent  years,  a  number  of  contrary 
forces  have  contributed  to  a  reduction  in 
the  volume  of  wastes  being  incinerated. 
Declines  in  waste  volumes  and  disposal 
prices  have  been  attributed  to:  waste 
minimization  by  waste  generators, 
intense  price  competition  driven  by 
overcapacity,  and  changes  in  the 
competitive  balance  between  cement 
kilns  (and  other  commercial  Boilers  and 
Industrial  Furnaces  (BIFs))  and 
conunercial  incinerators.  'These  trends 
have  been  offset  by  factors  such  as 
increased  overall  waste  generation  as 
part  of  general  economic  improvement. 
Industrial  Waste  Combustors 
consolidation,  and  reductions  in  onsite 
combustion.  The  Agency  solicits 
information  and  data  on  the  current  size 
of  the  industry  and  trends  related  to  the 


growth  or  decline  in  the  need  for  the 
services  provided  by  these  facihties. 

The  segment  of  the  universe  of 
combustion  units  for  which  EPA  is 
today  proposing  r^ulations  includes  all 
units  which  operate  commercially  and 
which  use  controlled  flame  combustion 
in  the  treatment  or  recovery  of 
industrial  waste.  For  example, 
industrial  boilers,  industrial  furnaces, 
rotary  kiln  incinerators  and  liquid- 
injection  incinerators  are  all  typ>es  of 
units  included  in  the  Industrial  Waste 
Combustor  Industry. 

Combustion  or  recovery  operatitHis  at 
these  facilities  generate  the  following 
types  of  wastewater  described  more 
fully  in  Section  VI.B.l.:  air  pollution 
control  wastewater,  flue  gas  quench 
wastewater,  slag  quench,  truck/ 
equipment  wash  water,  container  wash 
water,  laboratory  drain  wastewater,  and 
floor  washings  from  process  area. 
Typical  non-wastewater  by-products  of 
combustion  or  recovery  operations  may 
include:  slag  or  ash  developed  in  the 
combustion  imit  itself,  and  emission 
particles  collected  using  air  pollution 
control  systems.  There  are  many 
diffarent  types  of  air  pollution  control 
systems  in  use  by  combustion  units.  The 
tjrpes  employed  by  combustion  units 
include,  but  are  not  limited  to:  packed 
towers  (which  use  a  caustic  scrubbing 
solution  for  the  removal  of  acid  gases), 
baghouses  (which  remove  particles  and 
do  not  use  any  water),  wet  electrostatic 
precipitators  (which  remove  particles 
using  water  but  do  not  generate  a 
wastewater  stream),  and  venturi 
scrubbers  (which  remove  particles  using 
water  and  generate  a  wastewater 
stream).  Thus,  the  amount  of  wastewater 
and  types  of  wastewater  generated  by  a 
combustion  unit  are  directly  depefident 
upon  the  types  of  air  pollution  control 
systems  employed  by  the  combustion 
unit 

B.  Related  Regulations 

1.  Hazardous  Waste  Combustion 
Regulation  Proposed  in  1996 

Under  the  joint  authority  of  the  Qean 
Air  Act  (CAA)  and  the  Resource 
Conservation  Recovery  Act  (RCRA): 
EPA  proposed  the  Revised  Technical 
Standards  for  Hazardous  Waste 
Combustion  (HWC)  Facilities  (61  FR 
17358,  April  19. 1996).  The  proposed 
regulations  would  apply  to  the 
following  types  of  combustors: 

•  RCRA  Incinerators  (as  defined  in  40 
CFR  260.10) 

•  RCRA  Cement  Kihis  and  RCRA 
Lightweight  Aggregate  Kilns  (as  defined 
in  40  CFR  260.10) 

The  projjosal  would  not  apply  to: 
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•  RCRA  Boilers  and  Industrial 
Furnaces  (other  than  Cement  Kilns  and 
Aggregate  Kilns,  as  deflned  in  40  CFR 
260.10) 

The  proposed  HWC  regulation  would 
establish  stack  emission  limits  for 
several  hazardous  air  pollutants  (HAPs). 
Under  the  Clean  Air  Act  (CAA).  these 
limits  must  require  the  maximum 
achievable  degree  of  emission 
reductions  of  HAPs.  taking  into  account 
the  cost  of  achieving  such  reductions 
and  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements — so-called  Maximum 
Achievable  Control  Technologies 
(MACT)  standards.  The  HWC  regulation 
would  not  set  limits  on  the  water 
effluents  from  the  air  pollution  control 
systems  (APCS)  (like  wet  scrubbers, 
quench  systems).  The  Agency  identified 
revised  emission  limits  based  on 
updated  data,  which  was  published  at 
62  FR  24212.  May  2.  1997.  The  Agency's 
current  schedule  calls  for  promulgation 
of  this  regulation  in  the  third  quarter  of 
1998.  If  the  final  regulation  were 
promulgated  as  proposed,  it  is  likely 
that  some  facilities  using  dry  air 
pollution  control,  not  presently 
generating  Industrial  Waste  Combustor 
wastewater,  may  switch  to  using  wet 
APCS.  It  is  not  anticipated  that  the 
universe  of  facilities  that  may  be 
potentially  subject  to  today's  proposal 
will  increase  as  a  result  of  the 
promulgation  of  the  HWC  regulations. 

2.  Industrial  Combustion  Coordinated 
Rulemaking  (ICCR) 

EPA  plans  an  Industrial  Combustion 
Coordinated  Rulemaking  (ICCR)  to 
develop  recommendations  for  Federal 
air  emission  regulations  that  address 
various  combustion  source  categories 
and  pollutants.  Regulations  will  be 
developed  under  sections  112  and  129 
of  the  Clean  Air  Act,  as  well  as  section 
111.  The  overall  goal  of  the  Industrial 
Combustion  Coordinated  Rulemaking  is 
to  develop  recommendations  for  a 
uniFied  set  of  Federal  air  regulations 
that  will  maximize  environmental  and 
public  health  compliance,  within 
constraints  of  the  Clean  Air  Act.  The 
ICCR  is  expected  to  be  proposed  in 
October  1999  and  promulgated  in 
November  2000. 

Under  the  CAA.  the  ICCR  will 
potentially  regulate  air  emissions  from 
several  categories  of  industrial 
combustion  sources,  including  boilers, 
process  heaters,  waste  incinerators, 
combustion  turbines,  and  internal 
combustion  engines.  The  ICCR  will  not 
cover  combustion  sources  which  bum 
hazardous  waste.  The  combustion 
devices  that  will  be  covered  by  the  ICCR 
are  used  pervasively  for  energy 


generation  and  waste  disposal  in  a  wide 
variety  of  industries  and  commercial 
and  institutional  establishments.  They 
bum  non-hazardous  fuels  including  oil. 
coal,  natural  gas.  wood,  and  other  non- 
hazardous  wastes.  The  industrial 
combustion  regulations  will  affect 
thousands  of  sources  nationwide.  Only 
a  small  number  of  the  facilities  covered 
under  the  ICCR  are  also  Industrial  Waste 
Combustor  facilities  and  thus 
potentially  subject  to  today's  proposal. 
Specifically,  only  ICCR  facilities  which 
operate  commercially  are  potentially 
subject  to  today's  proposal. 

Because  this  regulation  is  not 
scheduled  to  go  fuial  until  November 
2000.  EPA  does  not  know  what  the  final 
emission  standards  will  be  or  on  what 
technology  they  will  be  based. 
Consequently.  EPA  may  need  to 
reconsider  its  effluent  limitations 
guidelines  following  promulgation  of 
ffnal  ICCR  rules. 

C.  Summary  of  Public  Participation 

During  the  data  gathering  activities 
that  preceded  development  of  the 
proposed  rules,  EPA  met  with  or  spoke 
to  the  following  representatives  horn  the 
industry:  the  Environmental  Technology 
Council  (formerly  the  Hazardous  Waste 
Treatment  Council),  the  National  Solid 
Waste  Management  Association,  and  the 
Council  of  Industrial  Boiler  Owners. 

EPA  will  assess  all  comments  and 
data  received  at  the  public  meeting  prior 
to  promulgation. 

m.  Summary  and  Scope  of  Propoaed 
Regulation 

EPA  is  proposing  to  establish 
discharge  limitations  and  standards  for 
wastewater  discharges  from  those 
facilities  which  the  proposed  rule 
defines  as  an  "Industrial  Waste 
Combuster  facility."  Industrial  Waste 
Combustor  facilities  include  commercial 
hazardous  waste  incinerators,  boilers 
and  industrial  furnaces  that  bum  waste 
for  fuel  and  other  commercial 
combustors  burning  industrial  wastes. 
CPA  is  not  including  within  the  scope 
of  the  proposal  industrial  waste 
combustors  that  bum  only  wastes 
received  from  off-site  facilities  within 
the  same  corporate  ownership 
(intracompany  wastes)  or  industrial 
waste  combustors  that  only  bum  wastes 
generated  on-site.  This  summary  section 
highlights  the  technology  bases  and 
other  key  aspects  of  the  proposed  mle. 
The  technology  descriptions  in  this 
section  are  presented  in  abbreviated 
form:  more  detailed  descriptions  are 
found  in  the  Technical  Development 
Document  and  Section  Vl.F.  of  today's 
notice. 


The  following  summarizes  today's 
proposal: 

General  Provisions 

A.  Scope  of  This  Regulation 

In  today's  notice,  EPA  is  proposing 
efffuent  limitations  guidelines  and 
pretreatment  standards  for  new  and 
existing  commercial  facilities  that  are 
engaged  in  the  combustion  of  industrial 
waste  received  frt>m  off'-site  facilities  not 
under  the  same  corporate  ownership  as 
the  industrial  waste  combustor.  The 
proposal  would  not  apply  to  wastewater 
generated  in  burning  wastes  from 
intracompany  transfers  exclusively 
and/or  from  industrial  processes  on-site 
exclusively. 

The  proposed  regulation  today 
applies  to  the  discharge  of  wastewater 
associated  with  the  operation  of  the 
following: 

•  RCRA  Incinerators  (as  defined  in  40 
CFR  260.10  and  in  the  Definitions 
Section  of  this  notice). 

•  RCRA  Boiler  and  Industrial 
Fumaces  (BIFs)  (as  defined  in  40  CFR 
260.10  and  in  the  Definitions  Section  of 
this  notice),  and 

•  Non-hazardous  commercial 
combustors. 

As  noted  above,  the  proposal  would 
not  apply  to  wastewater  discharges 
associated  with  combustion  units  that 
bum  only  wastes  generated  on-site. 
Furthermore,  wastewater  discharges 
fix>m  RCRA  hazardous  incinerators. 
RCRA  BIFs.  and  non-hazardous 
combustors  that  bum  waste  generated 
off-site  from  facilities  that  are  under  the 
same  corporate  ownership  (or  effective 
control)  as  the  combustor  are  similarly 
not  included  within  the  scope  of  this 
proposal.  Facilities  subject  to  the 
guidelines  and  standards  would  include 
commercial  facilities  whose  operation  is 
the  combustion  of  off-site  generated 
industrial  waste  as  well  as  industrial  or 
manufacturing  combustors  that  bum 
waste  received  bom  off-site  from 
facilities  that  are  not  within  the  same 
corporate  structure.  A  further  discussion 
of  the  types  of  combustion  units  to  be 
covered  under  this  regulation  is 
included  in  the  Technical  Development 
Document  and  Section  IV.  A.  of  this 
notice. 

As  noted,  facilities  which  only  bum 
waste  from  off-site  facilities  under  the 
same  corporate  structure  (intracompany 
facility)  and/or  only  bum  waste 
generated  on-site  (captive  facility)  are 
not  included  in  this  proposal  to  be 
regulated  under  these  guidelines.  EPA 
has  decided  not  to  include  these 
faciUties  within  the  scope  of  this 
regulation  for  the  following  reasons. 
First,  based  on  its  siuvey.  EPA 


Federal  Register /Vol.  63,  No.  25 /Friday.  February  6,  1998  /  Proposed  Rules 


6397 


identified  (as  of  1992)  approximately 
185  captive  facilities  and  approximately 
89  facilities  that  bum  wastes  received 
itom  other  facilities  within  the  same 
corporate  umbrella. >  A  significant 
number  of  these  facilities  generated  no 
Industrial  Waste  Combustor  wastewater. 
EPA's  data  show  that  73  captive 
facilities  (39  percent)  and  36 
intracompany  facilities  (42  percent) 
generated  no  Industrial  Waste 
Combustor  wastewater.  Second,  EPA 
believes  the  wastewater  generated  by 
Industrial  Waste  Combustor  operations 
at  most  of  the  captive  and  intracompany 
facilities  that  EPA  has  identified  are 
already  subject  to  national  effluent 
limitations  (or  pretreatment  standards) 
based  on  the  manufacturing  operations 
at  the  facility.  Specifically.  140  of  the 
156  captive  and  intracompany  facilities 
which  received  a  screener  survey  and 
generated  Industrial  Waste  Combustor 
wastewater  as  a  result  of  their 
combustion  operations:  (1)  Were  either 
previously  identified  as  subject  to 
another  effluent  guidelines  by  EPA  or 
(2)  identified  themselves  as  subject  to 
another  effluent  guidelines.  There  are  97 
facilities  subject  to  the  Organic 
Chemicals,  Plastics  and  Synthetic  Fibers 
category  (40  CFR  Part  414),  17  subject  to 
the  Pharmaceuticals  category  (40  CFR 
Part  439),  16  subject  to  the  Steam 
Electric  Power  Generating  category  (40 
CFR  Part  423).  3  to  the  Pesticide 
Manufacturing  category  (40  CFR  Part 
455),  and  7  to  other  categories.  EPA 
could  not  identify  an  effluent  guidelines 
category  applicable  to  their  discharges 
for  16  of  these  156  facilities  (five  of 
these  are  federal  facilities). 

Also,  83  percent  of  all  captive 
facilities  and  73  percent  of  all 
intracompany  facilities  reported  that  the 
combustion  unit  wastewaters  made  up 
less  than  20  percent  of  the  final 
wastewater  stream  discharged  frt>m  each 
facility.  EPA  concluded  that,  in  these 
circiunstances.  it  is  likely  that  the 
Industrial  Waste  Combustor  waste 
streams  are  being  treated  along  with 
other  categorical  waste.  Also,  71  percent 
of  all  captive  facilities  and  67  percent  of 
all  intracompany  facilities  reported  that 
their  IWC  wastewater  is  covered  as 
process  wastewater  under  existing  EPA 
effluent  limitations  (40  CFR  Parts  405- 
471).  This  indicates  that  most  Industrial 
Waste  Combustor  waste  streams  are 


'  As  explained  below,  EPA  conducted  an 
extensive  survey  (with  follow-up  questionnaire),  in 
part,  to  characterize  the  universe  of  facilities  being 
considered  for  regulation.  Following  proposal,  EPA 
plans  to  review  its  screener  survey  and 
questionnaire  results  in  order  to  confirm  the 
accuracy  of  its  assignment  of  wastewater  flows  and 
facilities  as  captive,  intra-company  or  commercial 
Industrial  Waste  Combustors. 


subject  either  directly  (where 
discharged  separately)  or  when  mixed 
with  other  wastes  subject  to  national 
effluent  guidelines  (or  pretreatment 
standards)  comparable  to  those  being 
considered  here.  Given  these  facts,  EPA 
has  concluded  preliminarily  that  it 
should  not  include  such  captive  or 
intracompany  facilities  within  the  scope 
of  today's  proposed  action.  However, 
EPA  is  requesting  comment  on  its 
approach.  The  Agency  is  particularly 
eager  for  data  ccmceming  treatment  of 
such  waste  streams  at  categorical  and 
other  facilities.  The  proposed  effluent 
limitations  guidelines  and  standards  are 
intended  to  cover  wastewater  discharges 
resulting  from  combustion  of.  Or 
recovery  of  components  from, 
hazardous  and  non-hazardous  industrial 
waste  received  fit>m  off-site  facilities. 

The  Agency  also  solicits  comment  on 
including  a  de  minimis  quantity  or 
percentage  of  off-site  receipts  in 
comparison  to  the  total  amount  of  waste 
burned  at  the  facility  for  which  facilities 
would  not  be  considered  in  the  scope  of 
this  regulation.  Some  manufacturing 
facilities  may  receive  a  few  shipments  of 
waste  or  off-specification  products  to  be 
bumed  on  site,  but  these  fecilities  do 
not  actively  accept  large  quantities  of 
waste  from  o7f-site  for  the  purpose  of 
combustion  and  disposal.  In  the  1994 
Waste  Treatment  Industry  Phase  II: 
Incinerators  Questionnaire,  some 
Industrial  Waste  Combustor  facilities 
were  identified  with  intermittent 
shipments  of  waste.  EPA  is  requesting 
information  on  the  amounts  of  waste 
received  and  the  reasons  the  waste  were 
accepted  to  determine  if  a  de  minimis 
quantity  should  be  established  to  limit 
the  applicability  of  this  mlemaking.  At 
present,  no  de  minimis  quantity 
exemption  has  been  established  for  this 
mlemaking.  Facilities  are  included  in 
the  scope  of  this  regulation  regardless  of 
the  quantity  received  for  treatment  if 
they  accept  any  waste  for  treatment 
from  off-site. 

B.  Monitoring  Requirement  for 
Industrial  Waste  Combustors 

EPA's  regulations  require  that  both 
direct  and  indirect  disdiarges  must 
monitor  to  establish  compliance  with 
their  limitations  and  standards.  Thus, 
EPA's  NPDES  permit  regulations  require 
that  all  the  permits  of  all  direct 
dischargers  must  include  requirements 
to  monitor  according  to  EPA-approved 
test  procedures  each  pollutant  limited 
in  the  permit,  the  volume  of  effluent 
discharged  froip  each  outfall,  other 
appropriate  measurements  such  as 
pollutants  such  to  notification 
requirements.  See  40  CFR  122.44(i). 
EPA's  pretreatment  regulations  similarly 


require  indirect  discharge  to  monitor  to 
demonstrate  compliance  with 
pretreatment  standards.  See  40  CFR 
403.12(g). 

Limitations  and  Standards  for  Existing 
Industrial  Waste  Combustm-  Facilities 

« 

C.  Proposed  Effluent  Limitations  for 
Existing  Industrial  Waste  Combustor 
Facilities  That  Discharge  Wastewater  to 
Navigable  Waters 

i.  Best  Practftable  Control  Technology 
Currently  Available  (BPT) 

The  Agency  is  proposing  to  establish 
BPT  effluent  limitations  guidelines  for 
the  Industrial  Waste  Combustors  to 
control  conventional,  priority^  and  non- 
conventional  pollutants  in  the  waste 
treatment  effluent.  Table  UI.C-l  is  a 
summary  of  the  technology  basis  for  the 
proposed  efflu^t  limitations. 

Table  III.C-1.— Technology  Basis 
FOR  BPT  Effluent  Umitations 


Pro- 
posed 
subpart 


Technotogy  basis 


Primary  Predpftation,  Soiid-Liquid 
Separation,  Secondary  Preapt- 
tation.  SoM-Liquid  Separation, 
and  Sand  FUtration. 


The  BPT  limitations  would  be  based 
upon  two  stages  of  chemical 
precipitation,  each  at  different  pH 
levels,  each  followed  by  some  form  of 
separation  and  sludge  dewatering.  The 
first  stage  of  chemical  precipitation  is 
preceded  by  chromium  reduction,  when 
necessary.  The  different  pH  levels 
would  be  selected  so  as  to  optimize  the 
removal  of  metals  fit)m  the  bidustrial 
Waste  Comubustor  wastewater.  The 
pollutants  controlled  and  the  points  of 
application  are  described  in  Section  VI 
of  this  notice. 

ii.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

The  EPA  is  proposing  BCT  effluent 
limitations  guides  for  Total  Suspended 
Solids  (TSS)  for  the  Industrial  Waste 
Combustor  Industry.  The  proposed  BCT 
effluent  limitations  guidelines  are  equal 
to  the  proposed  BPT  limitations  for  "TSS. 
The  development  of  pro{>osed  BCT 
effluent  limitations  is  further  explained 
in  Section  VI  of  this  notice. 

iii.  Best  Available  Technology 
Economically  Achievable  (BAT) 

The  Agency  is  proposing  to  set  BAT 
effluent  limitations  guidelines  for  the 
Industrial  Waste  Combustor  Industry. 
These  proposed  limitations  are  based  on 
the  same  technologies  proposed  for 
BPT. 
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D.  Proposed  Pretnatment  Standards  for 
ExisUng  Industrial  Waste  Combustor 
Facilities  That  Discharge  Wastewater 
into  a  POTW 

Pretraatment  Standards  for  Existing 
Sources  (PSES) 

For  pollutants  that  pass-through  or 
otherwise  interfere  with  POTWs.  EPA  is 
proposing  to  Mt  PSES  similar  to  the 
proposed  BPT/BAT  effluent  limitations 
for  the  bidustrial  Waste  Coabustors. 
Table  m.D-l  is  a  summary  of  the 
technology  basis  for  the  proposed 
effluent  limitations.  PSES  are  further 
discussed  in  Section  V  of  this  notice. 

Table  llkD-l.— Technology  Basis 
FOR  PSES  Effluent  UiyMTATiONS 


Pro- 
poaed 
subpart 


Technology  tMsis 


PttOfiMon,  SaM-Liquid 
Separation.  Secondary  Predpi- 
talicn  and  Solid-Liquid  Sapwa- 
tiort. 


Limitatioas  and  Standards  fiir  Hmm 
Indoalirial  Waata  Combostor  Fadlitie* 

E.  Proposed  Effluent  Limitations  for 
New  Industrial  Waste  Combustor 
Facilities  That  Will  Discharge 
Wastawater  to  Navigable  Waters 

New  Source  Performance  Standards 
(NSPS) 

EPA  is  proposing  to  set  NSPS 
equivalent  to  the  proposed  BPT/BCT/ 
BAT  efduent  limitations  for  the 
Industrial  Waste  Combustor  Industry. 
NSPS  are  discussed  in  more  detail  in 
Section  VI  of  this  notice. 

F.  Proposed  Pretreatment  Standards  for 
New  Industrial  Waste  Combustor 
Facilities  That  Will  Discharge 
Wastewater  into  a  POTW 

Pretreetment  Standards  for  New  Sources 
(PSNS) 

For  pollutants  that  pass-through  or 
otherwise  interfere  wth  POTWs,  EPA  is 
proposing  to  set  PSNS  equivalent  to  the 
proposed  PSES  effluent  limitations. 
PSNS  are  further  discussed  in  Section 
VI  of  this  notice. 

IV.  Dslailed  Deacriplkmof  ladnatrial 
Wi      - 


A.  Identified  Industrial  Waste 
Combustor  Facilities 

Presented  below  is  a  brief  simunary 
deacription  of  the  Industrial  Waste 
Combustor  Industry,  for  which  EPA  is 
today  proposing  guideUnes. 

Based  upon  responses  to  EPA's  1994 
Waste  Treatment  Industry  Phase  II: 


Incinerators  Screener  Survey  and 
Questionnaire  (see  discussion  below), 
the  Agency  estimates  that  there  are 
approximately  84  commercial  Industrial 
Waste  Combustor  facilities  of  the  type 
for  which  EPA  is  proposing  limitations 
and  standards.  These  include  both 
stand-alone  combustion  fodlities  as 
well  as  facilities  which  treat  their  own 
process  residuals  along  with  wastes 
received  from  off-site.  Of  these  84 
facilities,  58  facilities  do  not  generate 
any  type  of  Industrial  Waste  Combustor 
wastewater  (as.  defined  in  Section  VLB. 
of  this  notice.)  Also,  13  of  these 
facilities  generate  Industrial  Waste 
Combtistor  wastewater  but  do  not 
discharge  the  wastewater  to  a  receiving 
stream  or  to  a  POTW.  These  facilities 
are  considered  "zero  or  ahemative 
dischargers"  and  use  a  variety  of 
methods  to  dispose  of  their  wastewater. 
At  these  facilities,  (1)  wastewater  is  sent 
off-site  for  treatment  or  disposal  (four 
facilities):  (2)  wastewater  is  burned  or 
evapcmted  on  site  (five  facilities):  (3) 
wastewater  is  sent  to  a  surface 
impoundment  on  site  (three  facilities); 
and  (4)  wastewater  is  in|ected 
underground  on  site  (one  facility).  Thus. 
EPA  has  identified  only  13  facilities  that 
were  discharging  Industrial  Waste 
Combustor  %vaste«vater  to  a  receiving 
stream  or  introducing  lyastewater  to  a 
POTW  in  1992.  Of  these  13  facilities.  2 
facilities  have,  since  1992,  either 
stopped  accepting  waste  from  off  site  for 
combustion  or  have  closed  their 
combustim  operations.  Eight  of  the  11 
open  facilities  introduce  their  Industrial 
Waste  Combustor  wastewater  to  a 
receiving  stream  and  3  of  the  11 
facilities  discharge  their  Industrial 
Waste  Combustor  wastewater  to  a 
POTW.  These  11  fiKdlities  are  found 
neer  the  industries  generating  the 
wastes  undergoing  combustion. 

As  previously  noted.  Industrial  Waste 
Combustor  facilities  accept  a  variety  of 
different  wastes  for  treatment. 
Typically,  a  combustor  operator  will 
request  that  the  waste  generators 
initially  furnish  profile  information  on 
the  waste  stream  to  be  burned.  After  the 
combustion  f^nlity  reviews  the  profile 
informaticm  of  the  waste,  it  determines 
a  charge  for  treating  the  waste  stream.  If 
the  waste  generator  accepts  the  cost  of 
treatment,  shipments  of  the  waste    ' 
stream  to  the  combustion  facility  «vill 
begin.  For  each  truck  load  of  waste 
received  for  combustion,  the 
combustion  facility  collects  a  sample 
from  the  shipment  and  analyzes  the 
sample  to  determine  if  it  matches  the 
profile  information.  Specifically,  the 
waste  shipment  is  analyzed  to 
characterize  the  level  of  pollutants  in 


the  sample  as  well  as  the  energy  content 
of  the  sample.  If  the  sample  matches  the 
profile  information,  the  shipment  of 
waste  will  be  burned.  If  the  sample  does 
not  match  the  profile  information,  the 
combustion  facility  will  reevaluate  the 
estimated  cost  of  combustion  for  the 
shipment  or  decline  the  shipment  for 
combustion. 

The  11  open  facilities  identified  by 
EPA  operate  a  wide  variety  of 
combtistion  units.  Four  facilities  operate 
rotary  kilns  and  are  hazardous  waste 
incinerators  regulated  under  RCRA. 
Three  facilities  operate  liquid  iniection 
incinerators  that  are  also  incinerates 
regulated  under  RCRA.  Three  facilities 
operate  furnaces  that  are  regulated  as 
BIFs  under  RCRA.  One  facility  operates 
a  liquid  injection  device  that  is  also 
regulated  as  a  BIF  under  RCRA.  Finally, 
one  facility  operates  a  combustion 
device  that  is  not  subject  to  RCRA 
regulations  as  either  a  BIF  or  an 
inonerator. 

The  11  open  facilities  identified  by 
EPA  use  a  wide  variety  of  air  pollution 
control  systems.  The  types  of  air 
pollution  control  systems  in  use  are: 
fabric  filters,  spray  chamber  scrubbers, 
packed  tower  scrubbOTS,  ionizing  wet 
scrubbers,  venturi  scrubbers,  dry 
scrubbers,  dry  cyclones,  and  wet 
electroatatic  precipitators.  Ten  of  the  11 
open  facilities  use  more  than  one  of  the 
ah*  pollution  control  systems  listed 
above.  Six  of  the  eleven  facilities  use  a 
combinatim  of  wet  and  dry  air 
pollution  control  systems.  Four  of  the 
eleven  facilities  use  only  wet  air 
pollution  control  systems.  The  type  of 
air  pollution  systems  in  uae  at  two  of 
the  facilities  is  not  kno«vn. 

B.  Wastewater  Treatment  Processes 
Used  by  Industrial  Waste  Combustors 

As  the  Agency  learned  from  data  and 
infcmnaticm  collected  as  a  result  of  the 
1994  Waste  Treatment  Industry  Phase  0: 
Indnerators  Questionnaire,  the 
commercial  Indiistrial  Waste 
Combustors  for  whose  wastewater 
discharges  EPA  is  today  proposing 
effluent  guidelines  accept  many  types  of 
hazardous  and  non-hazardous  industrial 
waste  for  treatment  in  liquid  or  solid 
form.  In  1992,  these  11  commercial 
facilities  accepted  approximately 
314.000  tons  of  industrial  waste  for 
combustion,  of  which  86  percent  was 
hazardous  and  14  percent  was  non- 
hazardous. 

The  wastewater  generated  by  the 
different  tjrpes  of  facilities  is  very 
similar.  The  majority  of  the  wastewater 
by  the  11  open  Industrial  Waste 
Combustor  facilities  is  generated  fnxa 
air  pollution  control  systems  designed 
to  capture  stack  emissions.  Air  pollution 
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control  wastewater  consists  of  primarily 
or  inorganic  pollutants  and  has  very  low 
concentrations  of  organic  compounds 
because  these  are  largely  destroyed 
during  combustion.  The  post- 
combustion  streams  that  passes  through 
the  air  pollution  control  system  contain 
low  levels  of  organics  and  consequenHy 
little  ends  up  in  the  wastewater. 

Nine  of  the  11  open  Industrial  Waste 
Combustor  facilities  employ  some  type 
of  chemical  precipitation  to  treat  these 
organic  pollutants  in  their  wastewater. 
These  facilities  then  send  the  treatment 
sludge  to  a  RCRA  Subtitle  C  or  D 
landfill  depending  upon  its  content. 
Two  of  the  remaining  eleven  only 
neutralize  their  air  pollution  control 
system  wastewater  before  discharge. 

The  remaining  facility  does  not 
generate  air  pollution  control  system 
wastewater.  It  uses  filtration  and 
adsorption  as  its  wastewater  treatment 
technology  to  treat  the  following 
wastewaters:  floor  washings  fitim  the 
Industrial  Waste  Combustor  process 
area,  truck/equipment  wash  water  and 
container  wash  water. 

EPA  sampled  wastewater  at  three 
facilities  for  five  days.  Of  the  three 
facilities  sampled  by  EPA,  only  one 
facility  generated  and  treated 
wastewater  exclusively  from  its  air 
pollution  control  system.  It  also  did  not 
treat  other  wastewater  such  as  floor 
washwater,  truck/equipment  washwater 
or  container  wash  water  with  its  air 
pollution  control  system  wastewater. 
The  other  two  facilities  generated 
wastewater  streams  other  than  air 
pollution  control  wastewater,  but 
treated  these  other  wastewater  streams 
separately  from  the  air  pollution  control 
wastewater.  Because  these  other  streams 
contain  both  organic  and  inorganic 
pollutants,  these  two  facilities  treated 
these  other  wastewaters  using  biological 
treatment.  These  biological  treatment 
systems  were  not  sampled  by  EPA 
because  the  volume  of  these  other 
wastewater  streams  (floor  washings  or 
tnick/equipment/container  wash  water) 
represented  only  a  small  percentage  of 
the  wastewater  being  treated  in  these 
systems.  Thus,  EPA  has  no  sampling 
data  for  any  wastewaters  other  than  air 
pollution  control  wastewater  and  flue 
gas  quench.  And  thus,  the  proposed 
regulations  are  based  on  data  from 
facilities  employing  treatment 
technologies  designed  to  reduce  metals 
loadings.  The  proposed  limits  do  not 
include  limits  on  discharges  of  organic 
pollutants  and  do  not  regulate 
discharges  associated  with  the  other 
types  of  wastewater  streams  EPA 
identified  at  these  sites.  Permit  writers 
would  need  to  establish  site-specific 
Best  Professional  Judgment  (BP))  limits 


to  regulate  facilities  which  do  not 
generate  any  wastewater  from  air 
pollution  control  systems  but  which  are 
discharging  wastewater  associated  with 
the  treatment  of  other  Industrial  Waste 
Combustor  wastewater  streams.  If  EPA 
obtains  data  on  treatment  of  these  other 
wastewater  streams  it  will  consider 
developing  limits  for  these  wastestreams 
in  this  rule.  To  this  end,  EPA  is 
requesting  commenters  to  provide 
sampling  data  on  such  treatment  of 
these  ancillary  streams.  Further,  the 
Agency  is  requesting  comments  on 
whether  it  should  subcategorize  the 
industry  based  on  the  types  of 
wastewater  sources  found  at  an 
Industrial  Waste  Combustor  facility. 
Commenters  should  also  submit  data  on 
specific  wastewater  technologies  that 
may  be  appropriate  for  treating  these 
wastewaters. 

V.  Summary  of  EPA  Activities  and  Data 
Gathering  Effinls 

A.  EPA's  Initial  Efforts  To  Develop  a 
Guideline  for  the  Industrial  Waste 
Combustor  Industry 

In  1986,  the  Agency  initiated  a  study 
of  waste  treatment  facilities  which 
receive  waste  bom  off-site  for  treatment, 
recovery,  or  disposal.  The  Agency 
looked  at  various  segments  of  the  waste 
management  industry  including 
combustors,  centralized  waste  treatment 
facilities,  landfills,  fuel  blending 
o{)erations,  and  waste  solidification/ 
stabilization  processes  (Preliminary 
Data  Summary  for  the  Hazardous  Waste 
Treatment  Industry.  EPA  440-1-89-100, 
September  1989). 

Developemnt  of  effluent  limitations 
guidelines  and  standards  for  the 
Industrial  Waste  Combustor  Industry 
began  in  1993.  EPA  originally  looked  at 
RQtA  hazardous  waste  incinerators, 
RCRA  boilers  and  industrial  furnaces 
(BIFs),  aiul  non-hazardous  combiistion 
units  that  treat  industrial  waste.  Sewage 
sludge  incinerators,  municipal  waste 
incinerators,  and  medical  waste 
incinerators  were  not  included  in  the 
1989  study  or  in  the  initial  data 
collection  effort  in  1993.  EPA  limited 
this  phase  of  the  rulemaking  to  the 
development  of  regulations  for 
Industrial  Waste  Combustors. 

B.  Wastewater  Sampling  Program 

In  the  sampling  program  for  the  1989 
Hazardous  Waste  Treatment  Industry 
Study,  twelve  families  were  sampled  to 
characterize  the  wastes  received  and 
evaluate  the  on-site  treatment 
technology  performance  at  combustors, 
landfills,  and  hazardous  waste  treatment 
facilities.  All  of  the  facilities  sampled 
had  more  than  one  on-site  operation 


(e.g.,  combustion  and  landfill  leachate 
generation).  The  data  collected  cannot  ■ 
be  used  for  this  project  because  the 
facilities  mix  wastestreams  for 
treatment.  The  collected  data  provides 
information  oh  the  performance  of 
mixed  wastewater  treatment  systems. 
Waste  characteristics  and  treatment 
technology  performance  for  the 
combustor  facilities  cannot  be 
differentiated  from  the  characteristics 
and  performance  associated  with 
treatment  of  the  mixed  streams. 

Between  1993  and  1995,  EPA  visited 
14  Industrial  Waste  Combustor 
facilities.  Eight  of  the  fourteen  Industrial 
Waste  Combustors  EPA  visited  were 
captive  facilities  because  captive 
facilities  were  sUll  being  considered  for 
inclusion  in  the  scope  of  the  Industrial 
Waste  Combustor  regulation  at  the  time 
of  the  site  visits.  During  each  visit,  EPA 
gathered  information  on  waste  receipts, 
waste  and  wastewater  treatment,  and 
disposal  practices.  EPA  also  took  one     ' 
grab-sample  of  untreated  Industrial 
Waste  Combustor  scrubber  blowdown 
water  at  twelve  of  the  fourteen  facilities. 
EPA  analyzed  most  of  these  grab- 
samples  for  over  450  analytes  to  identify 
pollutants  at  these  facilities.  The  grab- 
samples  from  the  twelve  site  visits 
allowed  EPA  to  assess  whether  there 
was  a  significant  difference  in  raw 
wastewater  characteristics  from  a  wide 
variety  of  combustion  unit  types. 
(Section  IV. A.  of  today's  notice 
describes  the  types  of  combustion  imits 
used  by  Industrial  Waste  Combustors.) 
EPA  determined  that  the  raw 
wastewater  characteristics  were  similar 
for  all  types  of  combustion  units  both  in 
types  of  pollutants  found  and  the 
concentrations  of  the  pollutants  found. 
S{>ecifically,  organics,  pesticides/ 
herbicides,  and  dioxins/furans  were 
generally  only  found,  if  at  all.  in  low 
concentrations  in  the  grab-samples.  (See 
Section  VI.D.  for  a  thorough  discussion 
of  dioxins/furans  found  at  7  of  the  12 
Industrial  Waste  Combustor  facilities 
sampled.)  However,  a  variety  of  metal 
analytes  were  found  in  treatable 
concentrations  in  the  grab-samples. 

Based  on  these  data  and  the  responses 
to  the  1994  Waste  Treatment  Industry 
Phase  II:  Incinerators  Questionnaire, 
EPA  selected  three  of  the  Industrial 
Waste  Combustor  facilities  for  the  BPT/ 
BAT  sampling  program  to  collect  data  to 
characterize  discharges  and  the 
performance  of  selected  treatment 
systems.  Using  data  supplied  by  the 
facilities,  EPA  applied  five  criteria  in 
initially  selecting  which  facilities  to 
sample.  The  criteria  were  based  on 
whether  the  wastewater  treatment 
system:  (1)  was  effective  in  removing 
pollutants;  (2)  treated  wastes  received 
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from  a  variety  of  sources  (solids  as  well 
as  liquids),  (3)  employed  either  novel 
treatment  technologies  or  applied 
traditional  treatment  technologies  in  a 
novel  manner  (4)  applied  waste 
management  practicesthat  increased  the 
effisctiveness  of  the  treatment  unit,  and 
(5)  discharged  its  treated  wastewater 
under  an  NPDES  permit  The  other  11 
facilities  visited  were  not  sampled 
because  they  did  not  meet  these  criteria. 
Eight  of  these  11  facilities  visited  did 
not  operate  commercially,  and  are  thus 
no  longer  in  the  scope  of  the  project. 

During  each  sampling  episode, 
wastewater  treatment  system  influent 
and  effluent  streams  were  sampled. 
Samples  also  were  taken  an 
intermediate  points  to  assess  the 
performance  of  individual  treatment 
units.  This  information  is  siunmarized 
in  the  Technical  Development 
Document.  In  all  sampling  episodes, 
samples  were  analyzcKl  for  over  450 
analytes  to  identify  the  pollutants  at 
these  facilities.  Again,  organic 
compounds,  pesticides/herbicides,  and 
dioxins/furans  were  generally  only 
found  in  low  concentrations  in  the 
composite  daily  samples,  if  they  were 
found  at  all.  Dioxin/furan  analytes  were 
not  detected  in  the  sampling  episode 
used  to  establish  BPT/BAT/PSES. 
However,  dioxin/furan  analytes  were 
found  in  the  two  other  sampling 
episodes  (see  discussion  in  Section 
VI.D.  below.) 

EPA  completed  the  three  sampling 
episodes  for  the  Industrial  Waste 
Combustor  Industry  from  1994  to  1995. 
Selection  of  facilities  to  be  sampled  was 
limited  due  to  the  small  number  of 
facilities  in  the  scope  of  the  project. 
Only  nine  of  the  operating  facilities 
identified  discharged  their  treated 
wastewater  under  an  NPDES  permit.  Of 
these  nine  facilities,  only  five  burned 
solid  as  well  as  liquid  waste.  Also,  one 
of  these  five  burned  non-hazardous 
waste  only.  All  of  the  facilities  sampled 
used  some  form  of  precipitation  for 
treatment  of  the  metal-bearing  waste 
streams.  All  of  the  facilities  sampled 
were  directed  dischargers  and  were 
therefore  designed  to  treat  effectively 
the  conventional  pollutant  found  in  this 
industry,  TSS.  Data  from  two  of  the 
facilities  sampled  could  not  be  used  to 
calculate  the  proposed  limitations  and 
standards  in  combination  with  the  other 
facility  because  they  did  not  employ  the 
selected  treatment  technology.  However, 
data  from  these  facilities  were  used  to 
characterize  the  raw  waste  streams. 
Thus,  only  one  sampling  episode 
contained  data  which  were  used  to 
characterize  the  treatment  technology 
performance  of  the  Industrial  Waste 
Combustors. 


C.  IVaste  Treatment  Industry  Phase  U: 
Incinerators  Screener  Survey  and 
Questionnaire 

Under  the  authority  of  Section  308  of 
the  Clean  Water  Act,  EPA  sent  the 
Waste  Treatment  Industry  Phase  0: 
Incinerators  1992  Screener  Survey 
(OMB  Approval  Number  2040-0162, 
Expired:  08/31/96)  in  September  1993  to 
606  facilities  that  the  Agency  had 
identified  as  possible  Industrial  Waste 
Combustor  facilities.  Since  the 
Industrial  Waste  Combustor  Industry 
was  not  represented  by  a  SIC  code  at  the 
time  of  the  survey,  identification  of 
facilities  was  difficult.  Directories  of 
treatment  facilities.  Agency  information, 
and  telephone  directories  were  used  to 
identify  the  606  facilities  to  which  the 
questionnaires  were  mailed.  The 
screener  survey  requested  siunmary 
information  on:  (1)  the  types  of  wastes 
accepted  for  combustion;  (2)  the  types  of 
combustion  units  at  a  facility;  (3)  the 
quantity,  treatment,  and  disposal  of 
wastewater  generated  from  combustion 
operations;  (4)  available  analytical 
monitoring  data  on  wastewater 
treatment;  and  (S)  the  degree  of  co- 
treatment  (treatment  of  Industrial  Waste 
Combustor  wastewater  with  wastewater 
from  other  industrial  operations  at  the 
facility).  Information  obtained  by  the 
Waste  Treatment  Industry  Phase  11: 
Incinerators  1992  screener  survey  is 
summarized  in  the  Technical 
Development  Docimient  for  today's 
proposed  rule.  The  responses  from  564 
facilities  indicated  that  357  facilities 
burned  industrial  waste  in  1992.  The 
remaining  207  did  not  bum  industrial 
waste  in  1992.  Of  the  357  facilities  that 
burned  industrial  waste,  142  did  not 
generate  any  Industrial  Waste 
Combustor  wastewater  as  a  result  of 
their  combustion  operations.  Of  the 
remaining  215  facilities  that  generated 
Industrial  Waste  Combustor  wastewater, 
59  operated  commercially,  and  156  only 
burned  wastes  generated  on-site,  and/or 
only  burned  wastes  generated  from  off- 
site  facilities  under  the  same  corporate 
structure. 

Following  an  analysis  of  the  screener 
survey  results,  EPA  sent  the  1994  Waste 
Treatment  Industry  Phase  11: 
Incinerators  Questionnaire  (ON4B 
Approval  Number:  2040-0167,  Expired: 
12/31/96)  in  March,  1994  to  selected 
facilities  which  burned  industrial  waste 
and  generated  Industrial  Waste 
Combustor  wastewater.  EPA  sent  the 
questionnaire  to  all  59  of  the 
commercial  facilities  and  all  16  of  the 
non-commercial  facilities  that  burned 
non-hazardous  industrial  waste. 
Further,  EPA  sent  32  of  the  remaining 
140  nonH:ommercial  facilities  a 


questionnaire.  These  thirty-two  were 
selected  based  on  a  statistical  random 
sample.  The  questionnaire  specifically 
requested  information  on:  (1)  the  type  of 
wastes  accepted  for  treatment;  (2)  the 
types  of  combustion  units  at  a  facility; 
(3)  the  types  of  air  pollution  control 
devices  used  to  control  emissions  from 
the  combustion  units  at  a  facility;  (4)  the 
quantity,  treatment,  and  disposal  of 
wastewater  generated  from  combustion 
operations;  (5)  available  analytical 
monitoring  data  on  wastewater 
treatment;  (6)  the  degree  of  co-treatment 
(treatment  of  Industrial  Waste 
Combustor  wastewater  with  wastewater 
fiY>m  other  industrial  operations  at  the 
facility);  and  (7)  the  extent  of 
wastewater  recycling  and/or  reuse  at  the 
facility.  Information  was  also  obtained 
through  follow-up  telephone  calls  and 
written  requests  for  clarification  of 
questionnaire  responses.  Information 
obtained  by  the  1994  Waste  Treatment 
Industry  Phase  11:  Incinerators 
Questionnaire  is  summarized  in  the 
Technical  Development  Document  for 
today's  proposed  rule. 

D.  Detailed  Monitoring  Questionnaire 

EPA  also  requested  a  subset  of 
Industrial  Waste  Combustor  facilities 
that  received  a  questionnaire  to  submit 
wastewater  monitoring  data  in  the  form 
of  individual  data  points  rather  than 
mmthly  or  aimual  aggregates.  Only 
facilities  that  had  identified  a  sample 
point  location  where  the  stream  was 
over  50  percent  Industrial  Waste 
Combustor  wastewater  received  the 
Detailed  Monitoring  Questionnaire. 
These  wastewater  monitoring  data 
included  information  on  p>ollutant 
concentrations  at  various  points  in  the 
wastewater  treatment  processes.  Data 
were  requested  fit)m  26  facilities. 
Sixteen  of  these  facilities  operated 
commercially  and  10  operated  non- 
commercially. 

VI.  Development  of  Effluent  Limitations 
Guidelines  and  Standards 

A.  Industry  Subcategorixation 

For  today's  proposal.  EPA  considered 
whether  a  single  set  of  effluent 
limitations  and  standards  should  be 
established  for  this  industry  or  whether 
different  limitations  and  standards  were 
appropriate  for  subcategories  within  the 
industry.  In  its  preUminary  decision 
that  subcategorization  is  not  required. 
EPA  took  into  account  all  the 
information  collected  and  developed 
with  respect  to  the  following  factors: 
waste  type  received;  type  of  combustion 
process;  air  pollution  control  used; 
nature  of  wastewater  generated;  facility 
size,  age,  and  location;  non-water 
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quality  impact  characteristics;  and 
treatment  technologies  and  costs.  For 
most  facilities  in  this  industry,  a  wide 
variety  of  wastes  are  combusted.  These 
facilities,  however,  employ  the  same 
wastewater  treatment  technologies 
regardless  of  the  specific  type  of  waste 
being  combusted  in  a  given  day. 

EPA  concluded  that  a  number  of 
factors  did  not  provide  an  appropriate 
basis  for  subcategorization.  Ine  Agency 
concluded  that  the  age  of  a  facility 
should  not  be  a  basis  for 
subcategorization  because  many  older 
facilities  have  unilaterally  improved  or 
modified  their  treatment  process  over 
time.  Facility  size  is  also  not  a  useful 
technical  basis  for  subcategorization  for 
the  Industrial  Waste  Combustor 
Industry  because  wastes  can  be  biuned 
to  the  same  level  regardless  of  the 
facility  size  and  has  no  significant 
relation  to  the  quality  or  diaracter  of  the 
wastewaters  generated  or  treatment 
performance.  Likewise,  facility  location 
is  not  a  good  basis  for  subcategorization: 
no  consistent  diffiarences  in  wastewater 
treatment  performance  or  costs  exist 
because  of  geographic  location.  Non- 
water  quality  characteristics  (waste 
treatment  residuals  and  air  emission 
effects)  did  not  constitute  a  basis  for 
subcategorization.  The  environmental 
effects  associated  with  disposal  of  waste 
treatment  residual  or  the  transport  of 
potentially  hazardous  wastewater  are  a 
result  of  individual  facility  practices. 
The  Agency  did  not  identify  any 
consistent  basis  for  these  decisions  that 
would  support  subcategorization. 
Treatment  costs  to  not  appear  to  be  a 
basis  for  subcategorization  because  costs 
will  vary  and  are  dependent  on  the 
following  waste  stream  variables:  flow 
rates,  waste  quality,  waste  energy 
content,  and  pollutant  loadings. 
Therefore,  treatment  costs  were  not  used 
as  a  factor  in  determining  subcategories. 

EPA  identified  three  factors  witn 
significance  for  potentially 
subcategorizing  the  Industrial  Waste 
Combustor  Industry:  the  type  of  waste 
received  for  treatment,  the  type  of  air 
pollution  control  system  used  by  a 
facility,  and  the  types  of  Industrial 
Waste  Combustor  wastewater  sources 
(e.g..  container  wash  water  vs.  air 
pollution  control  water). 

A  review  of  imtreated  Industrial 
Waste  Combustor  air  pollution  control 
system  wastewater  showed  that  there  is 
some  diffisrence  in  the  concentration  of 
pollutants  between  solid  and  liquid 
waste  combustion  units.  In  particular, 
for  nine  of  the  27  metals  analjrzed  at  six 
Industrial  Waste  Combustor  facilities, 
the  average  concentration  of  a  particular 
metal  was  higher  in  the  water  from 
facilities  that  biuned  solids  (as  well  as 


liquids)  than  in  facilities  that  burned 
liquids  only.  EPA  believes  that  this 
difference  is  probably  the  result  of  two 
factors:  the  type  of  air  pollution  control 
employed  by  the  facilities  and  the 
amount  of  wastewater  generated. 
Specifically,  the  data  reviewed  by  EPA 
shoMred  that  two  of  the  three  facilities 
that  Imm  liquid  waste  use  dry  scrubbing 
devices  prior  to  using  scrubbing  devices 
which  generate  wastewater.  One  of 
these  facilities  uses  a  baghouse  initially 
and  the  other  uses  a  fabric  filter.  These 
dry  scrubbers  would  remove  some  of  the 
metals  which  would  have  ended  up  in 
the  waste%vater  stream.  In  comparison, 
only  one  of  the  three  facilities  that  bum 
solids  uses  a  dry  scmbbing  device  prior 
to  using  scrubber  devices  which 
generate  wastewater.  This  faciUty  uses 
an  electrostatic  precipitator  initially.  In 
addition,  all  three  of  the  facilities  that 
bum  liquid  waste  do  not  recycle  any  of 
their  wastewater  for  reuse  in  the 
scrubbing  system  following  partial 
wastewater  treatment.  In  comparison, 
two  of  the  three  facilities  that  bum 
solids  recycle  some  of  their  partially 
treated  wastewater  for  reuse  in  their 
scmbbing  system.  One  of  these  faciUties 
recycles  60  percent  and  the  other 
recycles  82  percent.  The  reuse  of 
partially  treated  wastewater  would  have 
the  effect  of  reducing  the  wastewater 
discharge  and  increasing  the 
concentration  of  metals  in  the  recycled 
wastewater.  Thus,  it  is  difficult  to  assess 
whether  there  is  in  fact  any  significant 
difference  in  the  concentrations  of 
pollutants  in  wastewater  from  facilities 
burning  solid  versus  liquid  waste.  This 
situation  in  general  makes 
subcategorization  on  this  basis  difficult. 
Therefore,  EPA  has  concluded  that  ^ 
available  data  do  not  support 
subcategorizating  either  by  the  type  of 
waste  received  for  treatment  or  (he  type 
of  air  pollution  control  system  used  by 
a  facility. 

Based  on  analysis  of  the  Industrial 
Waste  Combustor  Industry.  EPA  has 
determined  that  it  should  not 
subcategorize  the  Industrial  Waste 
Combustors  for  purposes  of  determining 
appropriate  limitations  and  standards. 
EPA  invites  comment  on  whether  the 
Industrial  Waste  Combustors  should  be 
divided  into  subcategories,  and  if  so. 
what  should  be  the  basis  of  the 
subcategorization.  Commenters  should 
submit  data  to  support  any  suggested 
subcategorization. 

B.  Characterization  of  Wastewater 

This  section  describes  current  water 
use  and  wastewater  characterization  at 
the  11  Industrial  Waste  Combustor 
facilities  identified  in  the  U.S.  which 
currently  discharge  Industrial  Waste 


Combustor  wastewater  to  a  receiving 
stream  or  to  a  POTW. 

1.  Water  and  Sources  of  Wastewater 

Approximately  861  miUion  gallons  of 
wastewater  are  generated  and 
discharged  annually  at  the  11  Industrial 
Waste  Combustor  facilities.  EPA  has 
identified  the  sotuces  described  below 
as  contributing  to  wastewater  discharges 
at  Industrial  Waste  Combustor 
operations.  Only  air  pollution  control 
wastewater,  flue  gas  quench,  and  slag 
quench  will  be  subject  to  the  proposed 
effluent  limitations  and  standards.  Most 
of  the  wastewater  generated  by 
Industrial  Waste  Combustor  operations 
result  from  these  sources. 

a.  Air  Pollution  Control  System 
Wastewater.  Particulate  matter  in  the 
effluent  gas  stream  of  an  Industrial 
Waste  Combustor  is  removed  by  four 
main  physical  mechanisms  (Handbook 
of  Hazardous  Waste  Incineration, 
Brunner  1989).  One  mechanism  is 
interception,  which  is  the  collision 
between  a  water  droplet  and  a  particle. 
Another  method  is  gravitational  force, 
which  causes  a  particle  to  fall  out  of  the 
direction  of  the  streamline.  The  third 
mechanism  is  impingement,  which 
causes  a  water-particle  to  fall  out  of  the 
streamline  due  to  inertia.  Finally, 
contraction  and  expansion  of  a  gas 
stream  allow  particulate  matter  to  be 
removed  from  the  stream.  Thus,  removal 
of  particulate  matter  can  be 
accomplished  with  or  without  the  use  of 
water.  Depending  upon  the  type  of 
waste  being  burned.  Industrial  Waste 
Combustors  may  produce  acid  gases  in 
the  air  pollution  control  system.  In 
order  to  collect  these  acid  gases,  caustic 
solution  is  generally  used  in  a  wet 
scrubbing  system. 

b.  Flue  Gas  Quench  Wastewater. 
Water  is  used  to  rapidly  cool  the  gas 
emissions  from  combustion  units.  There 
are  many  types  of  air  pollution  control 
systems  that  are  used  to  quench  the  gas 
emission  from  Industrial  Waste 
Combustors.  For  example,  in  packed 
tower  scrubbing  systems,  water  enters 
irom  the  top  of  the  tower  and  gas  enters 
from  the  bc^om.  Water  droplets  collect 
on  the  packing  material  and  are  rinsed 
off  by  the  water  stream  entering  the  top 
of  the  tower  [Handbook  of  Hazardous 
Waste  Incineration.  Brunner  1989).  This 
rapidly  cools  the  gas  stream  along  with 
removing  some  particulate  matter. 

c.  Slag  Quench  Wastewater  Water  is 
used  to  cool  molten  material  generated 
in  slagging-type  combustors. 

d.  Truck/Equipment  Wash 
Wastewater.  Water  is  used  to  clean  the 
inside  of  trucks  and  the  equipment  used 
for  transporting  wastes. 
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e.  Container  Wash  Wastewater.  Water 
is  used  to  clean  the  insides  of  waste 
containers. 

f.  Laboratory  Drain  Wastewater.  Water 
is  used  in  on-site  laboratories  which 
characterize  incoming  waste  streams 
and  monitor  on-site  treatment 
performance. 

g.  Floor  Washings  and  Other 
Wastewater  From  Process  Area.  This 
includes  stormwater  which  comes  in 
direct  contact  with  the  waste  or  waste 
handling  and  treatment  areas. 
(Stormwater  which  does  not  come  into 
contact  with  the  wastes  would  not  be 
subject  to  today's  proposed  limitations 
and  standards.  However,  this 
stormwater  is  covered  under  the  NPDES 
stormwater  rule,  40  CFR  122.26.) 

2.  Wastewater  Discharge 

As  mentioned  above,  approximately 
861  million  gallons  of  wastewater  were 
discharged  from  the  11  of  the  84 
commercial  industrial  combustors 
identified  by  EPA  based  on 
questionnaire  responses.  Eight  of  the  11 
facilities  discharge  wastewater  directly 
into  a  receiving  stream  or  body  of  water. 
The  other  three  facilities  discharge 
indirectly  by  introducing  their 
wastewater  into  a  publicly-owned 
treatment  works  (POTW).  There  are 
sixty-seven  facilities  that  either  do  not 
generate  any  wastewater  (43)  or  do  not 
discharge  their  wastewater  to  a 
receiving  stream  or  POTW  (24)  as 
explained  above.  In  general,  the  primary 
types  of  wastewater  discharges  from 
discharging  facilities  are:  air  pollution 
control  system  wastewater,  flue  gas 
quench,  laboratory-derived  wastewater, 
and  floor  washings  from  process  area. 
EPA  is  using  the  phrase  "Industrial 
Waste  Combustor  wastewater"  to  refer 
to  these  wastewaters. 

This  regulation  applies  to  direct  and 
indirect  discharges  only. 

3.  Wastewater  Characterization 

The  Agency's  BPT/BAT/PSES 
sampling  program  for  this  industry 
detected  21  pollutants  (conventional 
priority,  and  non-conventional)  in  waste 
steams  at  treatable  levels.  The  quantity 
of  these  pollutants  currently  being 
discharged  is  difficult  to  assess.  Limited 
monitoring  data  are  available  from 
facilities  for  the  list  of  pollutants 
identified  from  the  Agency's  sampling 
program  prior  to  commingling  of  these 
wastewaters  with  non-contaminated 
stormwater  and  other  industrial 
wastewater  before  discharge.  EPA  also 
used  wastewater  permit  information, 
monitoring  data  supplied  in  the  1994 
Waste  Treatment  Industry  Phase  H: 
Incinerators  Questionnaire  and  data 
supplied  in  the  Detailed  Monitoring 


Questionnaire  to  estimate  current 
pollutant  discharge  levels.  EPA  used  a 
"non-process  wastewater"  factor  to 
quantify  the  amount  of  non- 
contaminated  stormwater  and  other 
industrial  process  water  in  a  facility's 
discharge  Section  4  of  the  Technical 
Development  Document  {JDD)  provides 
a  more  detailed  description  of  "non- 
process  wastewater"  factors  and  their 
use.  A  facility's  current  discharge  of 
treated  Industrial  Waste  Combustor 
wastewater  was  calculated  using  the 
monitoring  data  supphed  multiplied  by 
the  "non-process  wastewater"  factor. 
The  Agency  is  soliciting  comments  on 
the  approaches  used  to  calculate  the 
current  performance  as  well  as 
requesting  any  monitoring  data 
available  before  the  addition  of  non- 
contaminated  stormwater  or  other 
industrial  wastewater. 

C.  Pollutants  Not  Regulated 

EPA  is  proposing  effluent  limitations 
and  standards  for  only  a  few 
conventional,  priority,  and  non- 
conventional  pollutants  in  this 
proposed  regulation.  Among  the  reasons 
EPA  may  have  decided  not  to  propose 
effluent  limitations  for  a  pollutant  are 
the  following: 

(a)  The  pollutant  is  deemed  not 
present  in  Industrial  Waste  Combustor 
wastewater,  because  it  was  not  detected 
in  the  influent  during  the  Agency's 
sampling/data  gathering  efforts  with  the 
use  of  analytical  methods  promulgated 
pursuant  to  Section  304(h)  of  the  Clean 
Water  Act  or  with  other  state-of-the-art 
methods. 

(b)  The  pollutant  is  present  in  the 
influent  only  in  trace  amounts  and  is 
neither  causing  nor  likely  to  cause  toxic 
effects. 

(c)  The  pollutant  was  detected  in  the 
efTTuent  from  only  one  or  a  small 
number  of  samples  and  the  pollutant's 
presence  could  not  be  confirmed. 

(d)  The  pollutant  was  effectively 
controlled  by  the  technologies  used  as  a 
basis  for  limitations  on  other 
"indicator"  pollutants,  including  those 
for  which  limitations  are  proposied 
today,  and  are  therefore  regulated  by  the 
limitations  for  the  indicator  pollutants 
or 

(e)  Insufficient  data  are  available  to 
establish  effluent  limitations. 

D.  Dioxins/Furans  in  Industrial  Waste 
Combustor  Industry 

1.  Background 

Scientific  research  has  identified  210 
isomers  of  chlorinated  dibenzo-p- 
dioxins  (CDD)  and  chlorinated 
dibenzofurans  (CDF).  EPA  attention  has 
primarily  focused  on  the  2.3.7,8- 


substituted  congeners — a  priority 
pollutant  under  the  CWA — of  which 
2.3.7.8-TCDD  and  2,3.7.8-TCDF  are 
considered  the  most  toxic.  Evidence 
suggests  that  non-2.3, 7.8-substituted 
congeners  may  not  be  as  toxic.  Some 
sources  report  that  these  non-2.3.7.8- 
substituted  congeners  may  either  be 
broken  down  or  quickly  eliminated  by 
biological  systems. 

Dioxins  and  furans  are  formed  as  a  by- 
product during  many  industrial  and 
combustion  activities,  as  well  as  during 
several  other  processes.  The  activities 
that  may  create  dioxins  under  certain 
conditions  may  include: 
— Combustion  of  chlorinated 

compounds,  including  PCBs; 
— Some  metals  are  suspected  to  serve  as 

catalysts  in  the  formation  of  dioxin/ 

furans: 
— Metal  processing  and  smelting; 
— Petroleum  refining. 
— Chlorinated  organic  compound 

manufacturing. 

2.  Dioxin/Furans  in  Industrial  Waste 
Combustor  Wastewater 

EPA  identified  a  number  of  dioxin/ 
furan  compounds  as  present  in  the 
untreated  wastewater  streams  at  seven 
of  the  twelve  facilities  sampled.  Data 
from  two  closed  facilities  has  been 
excluded.  Thus,  the  following 
discussion  relates  to  the  data  for  the  ten 
remaining  facilities  (a  total  of  32 
aqueous  samples). 

It  is  important  to  note  that  EPA  did 
not  detect  2.3.7.8-TCDD  or  2.3.7,8- 
PeCDD  (the  two  most  toxic  congeners  of 
all  dioxin/furan  compounds)  in  any  of 
the  raw  wastewater  samples  collected. 
Furthermore,  the  dioxin/furans  detected 
in  untreated  Industrial  Waste 
Combustor  wastewaters  during  EPA 
sampling  at  10  sites  shows  that  these 
dioxin/furans  were  all  detected  at  levels 
significantly  (orders  of  magnitude) 
below  the  "Universal  Treatment 
Standard"  (40  CFR  268.48)  level 
established  under  the  Resource 
Conservation  and  Recovery  Act  for 
dioxins/furans.  EPA  identified  no 
dioxin/furans  in  the  Industrial  Waste 
Combustor  wastewater  effluent. 

CDD/CDFs  are  lipophilic  and 
hydrophobic.  As  such,  they  ar6  most 
often  associated,  or  have  an  affinity  for, 
suspended  particulates  in  wastewater 
matrices.  The  more  highly  chlorinated 
isomers  (i.e.  the  hepta-  and  octa- 
congeners)  are  the  least  volatile  and 
more  likely  to  be  removed  through 
particulate  adsorption  or  filtration. 
While  recommended  treatment 
technologies  differ  according  to  the 
wastewater  characteristics,  there  is  some 
evidence  that  dioxins  generally  will 
bind  with  suspended  solids  and  some 
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sources  have  asserted  that  these  . 
compounds  may  be  removed  by 
precipitation  and  filtration  technologies. 

Of  the  three  week  long  sampling 
episodes,  the  one  from  which  BPT/BAT 
limits  were  developed  had  no  dioxins 
detected  in  the  influent  or  effluent.  At 
the  other  two  facilities,  HpCDD,  HpCDF. 
OCDD,  and  OCDF  were  detected  in  the 
influent  and  none  were  detected  in  the 
effluent.  Both  fecilities  employed  a 
combination  of  chemical  precipitation 
and  filtration  that  may  have  contributed 
to  these  removals. 

The  most  toxic  congener.  2.3.7,8- 
TCDD.  was  never  detected  in  Industrial 
Waste  Combustor  scrubber  water  during 
the  sampling  program;  and  the  CDD/ 
CDFs  detected  were  neither  detected  at 
most  facilities  sampled  nor  found  in  any 
significant  quantity.  The  toxic 
equivalent  (TEQ)  values  found  in  the 
Industrial  Waste  Combustor  wastewater 
were  low  values  when  compared  to 
other  dioxin  sources  in  industry.  The 
detected  congeners  were  of  the  highly 
chlorinated  type  which  may  be  treated 
by  the  methods  recommended  by  this 
guideline  (chemical  precipitation, 
filtration).  Also,  since  no  dioxins  were 
detected  in  the  treated  effluents  at  any 
of  the  three  facilities  EPA  sampled,  this 
may  be  evidence  of  dioxin  removals. 

Based  on  EPA's  sampling  program,  no 
CDD/CDF  meet  the  criteria  for 
regulation  in  today's  proposed  rule. 

The  Agency  has  proposed  CDD/CDF 
emission  limits  of  0.2  ng/dscm  from  the 
stacks  of  hazardous  waste  burning 
incinerators  (see  61  FR  17358  of  April 
19,  1996  and  62  FR  24212  of  May  2, 
1997),  and  believes  that  the  incinerators 
have  to  operate  with  good  combustion 
conditions  to  meet  the  proposed 
emission  limits.  In  the  final  LDR 
rulemaking  that  set  treatment  standards 
for  CDD/CDF  constituents  in  non- 
wastewater  and  wastewater  forms  of 
EPA  Hazardous  Waste  Number:  F032, 
the  Agency  has  established  (62  FR 
26000  of  May  12, 1997)  incineration  as 
the  BDAT,  after  which  the  CDD/CDF 
constituents  do  not  have  to  be  analyzed 
in  the  effluent.  EPA,  therefore,  considers 
that  dioxins/furans  will  be  sufficiently 
destroyed  given  good  combustion 
practices. 

E.  Available  Technologies 

All  11  in-scope  Industrial  Waste 
Combustor  facilities  operate  wastewater 
treatment  systems.  The  range  of 
treatment  technologies  used  are  similar 
to  those  in  use  at  other  categorical 
industries.  The  technologies  used 
include  physical-chemical  treatment, 
and  advanced  wastewater  treatment. 
Based  on  information  obtained  from  the 
1994  Waste  Treatment  Industry  Phase  II: 


Incinerators  Questionnaire  and  site 
visits.  EPA  has  concluded  that  a 
significant  nimibar  of  these  treatment 
systems  need  to  be  upgraded  to  improve 
effectiveness  and  to  remove  additional 
pollutants. 

Physical-chemical  treatment 
technologies  in  use  are: 

•  Precipitation/Filtration,  which 
converts  soluble  metal  salts  to  insoluble 
metal  oxides  which  are  then  removed  by 
filtration; 

•  Activated  Carbon,  which  removes 
pollutants  from  wastewater  by 
adsorbing  them  (Hito  carbon  particles; 

•  Multi-media/Sand  Filtration,  which 
removes  solids  from  wastewater  by 
passing  it  through  a  porous  medium; 

•  Coagulation/Flocculation,  whidb  is 
used  to  assist  clarification  in  physical- 
chemical  treatment. 

An  advanced  wastewater  treatment 
technology  in  use  is  ultrafiltration, 
which  is  used  to  remove  organic  and 
inorganic  pollutants  from  wastewater 
according  to  the  molecule  size. 

The  typical  treatment  sequence  for  a 
facility  does  not  depend  upon  the  type 
of  waste  accepted  for  treatment.  In 
addition,  most  facilities  use 
precipitation/filtration  to  remove 
metals. 

F.  Rationale  for  Selection  of  the 
Technology  Basis  of  the  Proposed 
Regulations 

To  determine  the  technology  basis 
and  performance  level  for  the  proposed 
regulations,  EPA  developed  a  database 
consisting  of  daily  effluent  data 
collected  from  the  Detailed  Monitoring 
Questioimaire.  the  1994  Waste 
Treatment  Industry  Phase  II: 
Incinerators  Questioimaire,  facility 
NPDES  permits,  facility  POTW  permits, 
and  the  EPA  wastewater  sampling 
program.  'This  database  was  used  to 
develop  the  BPT,  BCT,  BAT,  NSPS. 
PSES,  and  PSNS  effluent  limitations 
and  standards  proposed  today. 

1.  BPT 

a.  Introduction.  The  BPT  effluent 
limitations  proposed  today  would 
control  identified  conventional,  priority, 
and  non-conventional  pollutants  when 
discharged  from  industrial  waste 
combustor  facilities. 

b.  Rationale  for  BPT  Limitations.  As 
previously  noted,  the  Industrial  Waste 
Combustors  receive  for  combustion 
large  quantities  of  hazardous  and  non- 
hazardous  industrial  waste  which 
results  in  discharges  of  a  significant 
quantity  of  pollutants.  The  EPA 
estimates  that  291,000  pounds  per  year 
of  TSS  and  metal  pollutants  are 
currently  being  discharged  directly  or 
indirectly  to  the  nations  waters. 


As  previously  discussed.  Section 
304(b)(1)(A)  requires  EPA  to  identic 
effluent  reductions  attainable  through 
the  application  of  "best  practicable 
control  technology  currently  available 
for  classes  and  categories  of  point 
sources."  The  Senate  Report  for  the 
1972  amendments  to  the  CWA 
explained  how  EPA  must  establish  BPT 
effluent  reduction  levels.  Generally, 
EPA  determines  BPT  effluent  levels 
based  upon  the  average  of  the  best 
existing  performances  by  plants  of 
various  sizes,  ages,  and  imit  processes 
within  eaph  industrial  category  or 
subcategory.  In  industrial  categories 
where  present  practices  are  uniformly 
inadequate,  however,  EPA  may 
determine  that  BPT  requires  higher  level 
of  control  than  any  currently  in  place  if 
the  technology  to  achieve  those  levels 
can  be  practically  applied.  See  A 
Legislative  History  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972,  U.S.  Senate  Committee  on  Public 
Works,  Serial  No.  93-1,  January  1973,  p. 
1468. 

In  addition,  CWA  Section  304(b)(1)(B) 
requires  a  cost  reasonableness 
assessment  for  BPT  limitations.  In 
determining  BPT  limitations,  EPA  must 
consider  the  total  cost  of  treatment 
technologies  in  relation  to  the  effluent 
reduction  benefits  achieved  by  such 
technology.  This  inquiry  does  not  limit 
EPA's  broad  discretion  to  adopt  BPT 
limitations  that  are  achievable  with 
available  technology  unless  the  required 
additional  reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.cit..p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See  e.g.  American  Iron 
and  Steel  Institute  v.  EPA,  526  F.  2d 
1027  (3rd  Cir..  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  natur»of  expected 
discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quality 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
in  particular  bodies  of  water.  Therefore. 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle,  590  F.  2D  1011  (D.C. 
Cir.  1978). 

EPA  concluded  that  the  wastewater 
treatment  performance  of  the  facilities  it 
surveyed  was,  with  very  limited 
exceptions,  inadequate  and  that  only 
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two  facilities  are  using  best  practicable, 
currently  available  technology. 
Moreover.  EPA  only  found  a  significant 
number  of  pollutants  at  "treatable 
levels"  at  one  of  the  facilities.  Thus,  the 
proposed  BPT  effluent  limitations  will 
be  based  on  data  from  this  one  treatment 
system  only. 

The  inadequate  pollutant  removal 
performance  observed  generally  for 
discharging  Industrial  Waste  Combustor 
facilities  is  not  unexpected.  As  pointed 
out  previously,  these  facilities  are 
burning  highly  variable  wastes  that,  in 
many  cases,  are  process  residuals  and 
sludges  from  other  point  source 
categories.  EPA's  review  of  permit 
limitations  for  the  direct  dischargers 
show  that,  in  most  cases,  the  dischargers 
are  subject  to  "best  professional 
judgment"  concentration  limitations 
which  were  developed  from  guidelines 
for  facilities  treating  and  discharging 
more  specific  waste  streams  (e.g.  OO^SF 
limitations). 

The  Agency  is  today  proposing  BPT 
limitations  for  9  pollutants.  EPA 
considered  two  regulatory  options  to 
reduce  the  discharge  of  pollutants  by 
Industrial  Waste  Combustor  facilities. 
For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and 
technologies  selected  see  the  Technical 
Development  Document. 

The  two  currently  available  treatment 
systems  for  which  the  EPA  assessed 
pierformance  for  BPT  are: 

•  Option  A — Primary  Precipitation, 
Solid-Liquid  Separation,  Secondary 
Precipitation,  and  Solid-Liquid 
Separation.  Under  Option  A.  BPT 
limitations  would  be  based  upon  two 
stages  of  chemical  precipitation,  each 
followed  by  some  form  of  separation 
and  sludge  dewatering.  The  pH's  used 
for  chemical  precipitation  would  vary  to 
promote  optimal  removal  of  metals 
because  different  metals  are 
preferentially  removed  at  different  pH 
levels.  In  addition,  the  first  stage  of 
chemical  precipitation  is  preceded  by 
chromium  reduction,  when  necessary. 
In  some  cases,  BPT  limitations  would 
require  the  current  treatment 
technologies  in  place  to  be  improved  by 
use  of  increased  quantities  of  treatment 
chemicals  and  additional  chemical 
precipitation/sludge  dewatering 
systems. 

•  Option  B — Primary  Precipitation, 
Solid-Liquid  Separation,  Secondary 
Precipitation,  Solid-Liquid  Separation, 
and  Sand  Filtration.  The  second  option 
evaluated  for  BPT  for  Industrial  Waste 
Combustor  facilities  would  be  based  on 
the  same  technology  as  Option  A  with 
the  addition  of  sand  filtration  at  the  end 
of  the  treatment  train. 


The  Agency  is  proposing  to  adopt 
BPT  effluent  limitations  bued  on 
Option  B  for  the  Industrial  Waste 
Combustors.  These  limitations  were 
developed  based  on  an  engineering 
evaluation  of  the  average  level  of 
pollutant  reduction  achieved  through 
application  of  the  best  demonstrated 
methods  to  control  the  discharges  of  the 
regulated  pollutants. 

EPA's  decision  to  base  BPT 
limitations  on  Option  B  treatment 
reflects  primarily  an  evaluation  of  three 
factors:  the  degree  of  effluent  reduction 
attainable,  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved,  and 
potential  non-water  quality  benefits.  In 
assessing  BPT.  EPA  considered  the  age, 
size,  process,  other  engineering  factors, 
and  non-water  quality  impacts  pertinent 
to  the  facilities  treating  wastes  in  this 
industry.  No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  the  Industrial  waste 
combustor  facility  will  significantly 
affect  either  the  character  or  treatability 
of  the  Industrial  Waste  Combustor 
wastes  or  the  cost  of  treatment.  Further, 
the  treatment  process  and  engineering 
aspects  of  the  technologies  considered 
have  a  relatively  insignificant  effect 
because  in  most  cases  they  represent 
fine  tuning  or  add-ons  to  treatment 
technology  already  in  use.  These  factors 
consequently  did  not  weigh  heavily  in 
the  development  of  these  guidelines. 
For  a  service  industry  whose  service  is 
combustion,  the  most  pertinent  factors 
for  establishing  the  limitations  are  costs 
of  treatment,  the  level  of  effluent 
reductions  obtainable,  and  non-water 
quality  effects. 

Generally,  for  purposes  of  defining 
BPT  effluent  limitations,  EPA  looks  at 
the  performance  of  the  best  operated 
treatment  system  and  calculates 
limitations  from  some  level  of  average 
performance  of  these  "best"  facilities. 
For  example,  in  the  BPT  limitations  for 
the  OCPSF  Category.  EPA  identified 
"best"  facilities  on  a  BOD  performance 
criteria  of  achieving  a  95  percent  BOD 
removal  or  a  BOD  effluent  level  of  40 
mg/1  (54  FR  42535,  November  5. 1987). 
For  this  industry,  as  previously 
explained,  EPA  concluded  that 
treatment  performance  is,  in  all  but  two 
cases,  inadequate.  Without  two  stages  of 
precipitation  at  different  pH  levels, 
metal  removal  levels  are  uniformly 
inadequate  across  the  industry.  Also, 
since  the  specific  technologies 
employed  by  these  two  facilities  were 
not  the  same,  the  data  from  these 
focilities  could  not  be  combined  to 
determine  BPT  performance  and  costs. 


Consequently.  BPT  performance  levels 
are  based  on  data  from  the  one  well- 
operated  system  using  two  stages  for 
metals  precipitation  at  diflierent  pH 
levels  that  was  sampled  by  EPA.  EPA, 
of  course,  welcomes  any  additional  data 
which  ciurently  operating  facilities  may 
have  on  the  performance  of  their 
wastewater  treatment  operations. 

The  demonstrated  effluent  reductions 
attainable  through  the  Option  B  control 
technology  represent  the  BPT 
performance  attainable  through  the 
application  of  demonstrated  treatment 
measures  currently  in  operation  in  this 
industry.  The  Agency  is  proposing  to 
adopt  BPT  limitations  baiwd  on  the 
performance  of  the  Option  B  treatment 
system  for  the  following  reasons.  First, 
these  removals  are  demonstrated  by  a 
facility  and  can  readily  be  applied  to  sll 
facilities.  The  adoption  of  this  level  of 
control  would  represent  a  significant 
reductiixi  in  pollutants  discharged  into 
the  environment  (bom  181,00  to  54.000 
pounds  of  TSS  and  metals).  Second,  the 
Agency  assessed  the  total  cost  of  water 
pollution  controls  likely  to  be  incurred 
for  Option  B  in  relation  to  the  effluent 
reduction  benefits  and  determined  these 
costs  were  economically  reasonable. 

EPA  estimated  the  cost  of  installing 
Option  A  and  B  BPT  technologies  at  the 
direct  discharging  facilities.  The  pretax 
total  estimated  annualized  cost  in  1992 
dollare  is  appnudroately  $1,736  million 
(if  BPT  is  Option  A)  and  approximately 
$1,952  million  (if  BPT  is  Option  B).  EPA 
concluded  the  cost  of  installation  of 
either  of  these  control  technologies  is 
clearly  economically  achievable.  EPA's 
assessment  shows  that  none  of  the 
direct  discharging  facilities  will 
experience  a  line  closure  as  a  result  of 
the  installation  of  the  necessary 
technology. 

The  Agency  proposes  to  reject  Option 
A  because.  EPA  concluded  that  not 
using  sand  filtration  as  the  final 
treatment  step  is  not  the  best  practicable 
treatment  technology  currently  in 
operation  for  the  industry. 
Consequently,  effluent  levels  associated 
with  this  treatment  option  would  not 
represent  BPT  performance  levels.  Also. 
Option  A  was  rejected  because  the 
greater  removals  obtained  through 
addition  of  sand  filtration  at  Option  B 
were  obtained  at  a  relatively 
insignificant  increase  in  costs  over 
Option  A. 

2.  BCT 

In  today's  rule,  EPA  is  proposing 
effluent  limitations  guidelines  and 
standards  equivalent  to  the  BPT 
guidelines  for  the  conventional 
pollutants  covered  under  BPT.  In 
developing  BCT  limits.  EPA  considered  ' 
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whether  there  are  technologies  that 
achieve  greater  removals  of 
conventional  pollutants  that  proposed 
for  BPT,  and  whether  those  technologies 
are  cost-reasonable  according  to  the  BCT 
Cost  Test.  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT.  and  accordingly 
EPA  proposes  BCT  effluent  limitations 
equal  to  the  proposed  BPT  effluent 
limitations  guideUnes  and  standards. 

3.  BAT 

EPA  today  is  proposing  BAT  effluent 
limitations  for  the  Industrial  Waste 
Combustore  based  on  the  same 
technologies  selected  for  BPT.  The  BAT 
effluent  limitations  proposed  today 
would  control  identified  priority  and 
non-conventional  pollutants  discharged 
from  facilities. 

EPA  has  not  identified  a  more 
stringent  treatment  technology  option 
vvhich  it  considered  to  represent  BAT 
level  of  control  applicable  to  facilities  in 
this  industry.  EPA  considered  and 
rejected  zero  discharge  as  possible  BAT 
technology  for  the  reasons  explained 
below. 

4.  New  Source  Performance  Standards 

As  previously  noted,  imder  Section 
306  of  the  Act.  new  industrial  direct 
dischargers  must  comply  with  standards 
which  reflects  the  greatest  degree  of 
effluent  reduction  achievable  through 
application  of  the  best  available 
demonstrated  control  technologies. 
Congress  envisioned  that  new  treatment 
systems  could  meet  tighter  controls  than 
existing  sources  because  of  the 
opportunity  to  incorporate  the  most 
efficient  processes  and  treatment 
systems  into  plant  design.  Therefore, 
Congress  directed  EPA  to  consider  the 
best  demonstrated  process  changes,  in- 
plant  controls,  operating  methods  and 
end-of-pif>e  treatment  technologies  that 
reduce  pollution  to  the  maximum  extent 
feasible. 

EPA  is  proposing  NSPS  that  would 
control  the  same  conventional,  priority, 
and  non-conventional  pollutants 
proposed  for  control  by  the  BPT  effluent 
limitations.  The  technologies  used  to 
control  pollutants  at  existing  facilities 
are  fully  applicable  to  new  focilities. 
Furthermore,  EPA  has  not  identified  any 
technologies  or  combinations  of 
technologies  that  are  demonstrated  for 
new  sources  that  are  more  effective  than 
those  used  to  establish  BPT/BCT/BAT 
for  existing  sources.  Therefore,  EPA  is 
proposing  NSPS  limitations  that  are 
identical  to  those  proposed  for  BPT/ 
BCT/BAT.  Again,  the  Agency  is 
requesting  comments  to  provide 
information  and  data  on  other  treatment 


systems  that  maj^be  pertinent  to  the 
development  of  standards  for  this 
industry. 

EPA  is  specifically  considering 
whether  it  should  adopt  BPT/BAT  and 
NSPS  of  zero  discharge,  since  so  many 
facilities  are  currently  not  generating  or 
not  discharging  any  wastewater  as  a 
result  of  their  industry  waste  combustor 
operations  (see  action  IV.A.  of  today's 
notice).  There  are  two  primary  means  of 
achieving  zero  discharge:  the  use  of  dry 
scrubbing  operations  or  off-site  disposal 
of  Industrial  Waste  Combustor 
wastewater.  EPA  evaluated  the  cost  for 
facilities  to  dispose  of  their  industrial 
waste  combustor  wastewater  off-site  and 
found  it  was  less  expensive  than  on-site 
treatment  of  the  wastewater  for  only  3 
of  the  eleven  facilities.  EPA  also 
evaluated  the  cost  for  facilities  to  bum 
the  industrial  waste  combustor 
wastewater  streams  they  generated  and 
found  that  is  was  also  significantly  more 
costly  than  wastewater  treatment.  EPA 
did  not  evaluate  the  cost  for  all  facilities 
to  replace  their  wet  scrubbing  systems 
with  dry  scrubbing  systems,  as  the  wet 
scrubbing  systems  have  been 
established  as  the  best  performers 
(according  to  the  HWC  proposed 
regulation)  for  removing  acid  gases  and 
dioxins  from  effluent  gas  streams.  Also, 
dry  scrubbing  systems  have  an  adverse 
affect  of  generating  an  unstable  solid  to 
be  disposed  of  in  a  landfill,  as  opposed 
to  the  stable  solids  generated  by 
wastewater  treatment  of  air  pollution 
control  wastewater.  Given  the  apparent 
environmental  superiority  of  wet  versus 
dry  scrubbers,  EPA  has  decided  a  zero 
discharge  requirement  could  have 
unacceptable  non-water  quality  effects. 
EPA  also  did  not  evaluate  the  cost  of  all 
facilities  to  recycle  their  industrial 
waste  combustor  wastewater,  as  EPA 
discovered  that  only  certain  types  of  air 
pollution  control  systems  working  in 
conjunction  with  one  another  are  able  to 
accomplish  total  recycle  of  wastewater. 
Thus,  new  air  pollution  control  systems 
would  have  to  be  costed  for  all  faciUties 
along  with  recycling  systems. 

Overall,  zero  discharge  is  not  being 
proposed  at  BPT/BAT  because  EPA 
believes  that  the  cost  to  facilities  of 
changing  current  air  pollution  control 
systems  are  too  high.  Also,  zero 
discharge  is  not  being  proposed  at  BPT/ 
BAT  or  NSPS  because  the  change  may 
cause  unacceptable  non-water  quality 
impacts.  EPA  is  requesting  comments 
on  its  decision  not  to  propose  zero 
discharge  for  BPT/BAT  and/or  NSPS. 

5.  Pretreatment  Standards  for  Existing 
Sources 

Indirect  dischargers  in  the  Industrial 
Waste  Combustor  Industry,  like  the 


direct  dischargers,  accept  for  treatment 
wastes  containing  many  priority  and 
non-conventional  pollutants.  As  in  the 
case  of  direct  dischargers,  indirect 
dischargers  may  be  expected  to 
discharge  many  of  these  non- 
combustible  low-volatility  pollutants  to 
POTWs  at  significant  mass  and 
concentration  levels.  EPA  estimates  that 
indirect  dischargers  annually  discharge 
approximately  110.000  pouinds  of  TSS 
and  metals  to  POTWs. 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards  to 
prevent  pass-through  of  pollutants  from 
POTWs  to  waters  of  the  U.S.  or  to 
prevent  pollutants  from  interfering  with 
the  operation  of  POTWs.  EPA  is 
estabhshing  PSES  for  this  industry  to 
prevent  pass-through  of  the  same 
pollutants  controlled  by  BPT/BAT  from 
POTWs  to  waters  of  the  U.S. 

a.  Pass-Through  Analysis.  Before 
proposing  pretreatment  standards,  the 
Agency  examines  whether  the 
pollutants  discharged  by  the  industry 
pass  through  a  POTW  or  interfere  with 
the  POTW  operation  or  sludge  disposal 
practices.  In  determining  whether 
pollutants  through  a  POTW.  the  Agency 
compares  the  percentage  of  a  pollutant 
removed  by  POTWs  with  the  percentage 
of  the  pollutant  removed  by  discharging 
facilities  applying  BPT/BAT.  A 
pollutant  is  deemed  to  pass  through  the 
POTW  when  the  average  percentage 
removed  nationwide  by  well-operated 
POTWs  (those  meeting  secondary 
treatment  requirements)  is  less  than  the 
percentage  removed  by  faciUties 
complying  with  BPT/BAT  effluent 
limitation  guidelines  for  that  pollutant. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  that 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers  and  (2)  that  the  treatment 
capabiUty  and  performance  of  the 
POTW  be  recognized  and  taken  into 
account  in  regulating  the  discharge  of 
pollutants  from  indirect  dischargers. 
Rather  than  compare  the  mass  or 
concentration  of  pollutants  from 
indirect  dischargers.  Rather  than 
compare  the  mass  or  concentration  of 
pollutants  discharged  by  the  POTW 
with  the  mass  or  concentration  of 
pollutants  discharged  by  a  BPT/BAT 
facility,  EPA  compares  the  percentage  of 
the  pollutants  removed  by  the  plant 
with  the  POTW  removal.  EPA  takes  this 
approach  because  a  comparison  of  mass 
or  concentration  of  pollutants  in  a 
POTW  effluent  with  pollutants  in  a 
BPT/BAT  facility's  effluent  would  not 
take  into  account  the  mass  of  pollutants 
discharged  to  the  POTW  from  non- 
industrial  sources  nor  the  dilution  of  the 
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pollutants  in  the  POTW  effluent  to 
lower  concentrations  from  the  addition 
of  large  amounts  of  non-industrial 
wastewater. 

For  past  effluent  guidelines,  a  study  of 
50  well-operated  POTWs  was  used  for 
the  pass-through  analysis.  This  study  is 
referred  to  as  the  "The  Fate  of  Priority 
Pollutants  in  Publicly  Owned  Treatment 
Works".  September  1982  (EPA  440/1- 
82/303].  Because  the  data  collected  for 
evaluating  POTW  removals  included 
influent  levels  of  pollutants  that  were 
close  to  the  detection  limit,  the  POTW 
data  were  edited  to  eliminate  influent 
levels  less  than  10  times  the  minimum 
level  and  the  corresponding  effluent 
values,  except  in  the  cases  where  none 
of  the  influent  concentrations  exceeded 
10  tiroes  the  minimum  level.  In  the 
latter  caae.  when  no  influent  data 
exceeded  10  times  the  minimum  level, 
the  data  were  edited  to  eliminate 
influent  values  less  than  5  tiroes  the 
minimum  level.  Further,  where  no 
influent  data  exceeded  5  times  the 
minimum  level,  the  data  were  edited  to 
eliminate  influent  values  less  than  20 
|ig/l  and  the  corresponding  effluent 
values.  These  editing  rules  were  used  to 
allow  for  the  possibility  that  low  POTW 
removal  simply  reflected  the  low 
influent  levels. 

EPA  then  averaged  the  remaining 
infhient  data  and  also  averaged  the 
remaining  effluent  data  froro  the  50 
POTW  database.  The  percent  removals 
achieved  for  eech  pollutant  were 
determined  from  these  averaged  influent 
and  effluent  levels.  This  percent 
removal  was  then  compared  to  the 
percent  removal  for  the  BPT/BAT 
option  treatment  technology.  Due  to  the 
large  number  of  pollutants  applicable 
for  this  industry,  additional  data  from 
the  EPA  Risk  Reduction  Engineering 
Laboratory  (RREL)  database  (Now 
renamed  the  National  Risk  Management 
Research  Laboratory  database)  was  used 
to  augment  the  POTW  database  for  the 
pollutants  not  covered  by  the  SO  POTW 
Study.  Based  on  this  analysis,  all  of  the 
pollutants  regulated  under  BPT/BAT 
Options  A  and  B  passed  through 
POTWs  and  are  proposed  for  regulation 
forPSES. 

b.  Options  Considered.  EPA 
considered  the  same  two  regulatory 
options  as  in  the  BPT/BCT/BAT 
anal)rsis  to  reduce  the  discharge  of 
pollutants  by  Industrial  Waste 
Combustor  facilities.  For  a  more 
detailed  discussion  of  the  basis  for  the 
limitations  and  technologies  selected 
see  the  Technical  Development 
Document.  The  Agency  is  proposing  to 
adopt  PSES  effluent  limitations  based 
on  Option  A  for  the  Industrial  Waste 
Combustors.  The  technology  for  Options 


A  and  B  are  the  same  ejicept  that  option 
A  does  not  require  the  use  of  sand 
filtration  as  the  last  treatroent  step. 

In  assessing  P^S,  EPA  considerBd 
the  age.  size,  process,  other  engineering 
factors,  and  non-water  quality  impacts 
pertinent  to  the  facilities  treating  wastes 
in  this  subcategory.  No  basis  could  be 
found  for  Identifying  different  PSES 
limitations  based  on  age,  size,  process  or 
other  engineering  factors. 

These  proposed  standards  would 
apply  to  existing  facilities  in  the 
Industrial  Waste  Combustor  Industry 
that  discharge  wastewater  to  publicly- 
owned  treatment  v/orks  (POTWs).  PSES 
set  at  these  points  would  prevent  pass- 
through  of  pollutants  and  help  control 
sludge  contamination. 

EPA  estimated  the  cost  and  economic 
impact  of  installing  Option  A  and  B 
PSES  technologies  at  tne  indirect 
discharging  facilities.  The  pretax  total 
estimated  annualixad  cost  in  1992 
dollars  is  approximately  $758  thousand 
(if  PSES  is  Option  A)  and  approximately 
$798  thousand  (if  PSES  is  Option  B). 
EPA  concluded  the  cost  of  installation 
of  either  of  these  control  technologies  is 
clearly  economically  achievable.  EPA's 
assessment  shows  that  only  one  of  the 
indirect  discharging  faciUties  will 
experience  a  line  closure  as  a  result  of 
the  installation  of  the  necessary 
technology. 

EPA  is  not,  however,  proposing  PSES 
based  on  Option  B  for  the  following 
reasons.  EPA  has  determined  that,  after 
achieving  Option  A  treatment  levels,  the 
regulated  BAT  pollutants  do  not  pass 
through  in  amounts  that  would  justify 
requiring  the  additional  Option  B 
treatment  step,  sand  filtration.  The 
additional  removals  obtained  by  sand 
filtration  are  small,  less  than  57  Ib.eq. 
per  year  discharged  to  receiving 
streams.  POTW  removals  for  the 
regulated  pollutants  range  from  59 
percent  to  90  percent.  The  total 
additional  removals  associated  with  the 
Option  B  technology  represents  less 
than  one  percent  of  total  Ib.eq. 
removals.  ConsequenUy,  requiring  PSES 
limits  baaed  on  the  Option  B  technology 
is  not  justified  by  the  small  quantity  of 
pollutants  involved. 

EPA  is  asking  for  comment  on 
whether  it  should  adopt  Option  B  as 
PSES  for  this  subcategory,  given  that 
annual  costs  are  not  significantly  higher 
than  Option  A.  Further  information  is 
provided  in  the  Economic  Analysis. 

6.  Pretreatroent  Standards  for  New 
Sources 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatroent  standards 
for  new  sources  (PSNS)  at  the  same  time 
it  promulgates  new  source  performance 


standards  (NSPS).  New  indirect 
discharging  facilities,  like  new  direct 
discharging  facilities,  have  the 
opportunity  to  incorporate  the  best 
available  demonstrated  technologies, 
including  process  changes,  in-fedlity 
controls,  and  end-of-pipe  treatment 
technologies. 

As  set  forth  in  Section  VI.F.5(a)  of  this 
notice.  EPA  determined  that  all  of  the 
pollutants  selected  for  regulation  for  the 
Industrial  Waste  Combustor  Industry 
pass  through  POTWs.  The  same 
technologies  discussed  previously  for 
PSES  are  available  as  the  basis  for 
PSNS. 

EPA  is  proposing  that  pretreatroent 
standards  for  new  sources  be  set  equal 
to  PSES  for  priority  and  non- 
conventional  pollutants.  The  Agency  is 
proposing  to  establish  PSNS  for  the 
same  priority  and  non-conventional 
pollutants  as  are  being  proposed  for 
PSES.  EPA  is  requesting  comment  on 
whether  it  should  adopt  PSNS  based  on 
Option  B,  given  the  increased  removals 
tlut  would  be  achieved  by  the  addition 
of  sand  filtration. 

EPA  considered  the  cost  of  the 
proposed  PSNS  technology  for  new 
fodlities.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  ciurenUy  operating  facilities  are 
using  these  tedmologies.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
dinarent  standards  than  the  selected 
PSNS. 

G.  Development  ofNwaterical 
Limitations 

The  proposed  effluent  limitations 
guidelines  and  standards  in  today's 
notice  are  based  upon  statistical 
procedures.  This  section  describes  the 
assumptions  used  as  the  basis  for 
developing  these  numerical  limitations. 

The  assumptions  are:  (1)  Individual 
pollutant  effluent  measiuements  are 
delta-lognormal  in  probability 
distribution.  (2)  on  a  long-term  average 
basis,  good  en^eering  practice  will 
allow  appropriately  designed  and  well- 
operated  wastewater  treatment  systems 
to  perform  at  least  as  well  as  the 
observed  performance  of  the  system 
whose  data  were  used  to  develop  the 
limitations,  (3)  an  allowance  for  the 
observed  process  variability  will  allow 
for  the  normal  process  variation 
associated  with  both  combustion  and  a 
well-designed  and  operated  treatment 
system,  and  (4)  process  variation  within 
oertain  classes  of  pollutants,  such  as 
roetals,  are  approximately  equal. 

The  prop<Med  pollutant  limitations  for 
eech  option,  as  presented  in  today's 


notice,  are  provided  as  daily  maximums 
and  roaximums  for  monthly  averages. 
For  total  suspended  solids,  the 
maximum  for  monthly  average 
limitation  is  based  on  a  monitoring 
frequency  of  20  samples  per  month,  that 
is  roughly  one  sample  per  weekday.  In 
all  other  cases,  the  maximum  for 
monthly  average  limitation  is  based  on 
a  monitoring  frequency  of  four  samples 
per  month,  that  is  one  sample  per  week. 
The  limitations  were  based  upon 
pollutant  concentrations  collected  from 
EPA  sampling  episodes.  Data  sources 
are  described  in  Sections  IV.B.  A 
detailed  explanation  of  the  statistical 
procedures  is  provided  in  the  statistical 
support  dociiment.  The  actual 
limitations  are  presented  in  the 
regulatory  text  following  the  preamble. 

Because  EPA  is  assuming  tnat  TSS 
will  be  monitored  daily,  the  limitation 
based  on  the  probability  distribution  of 
20-day  averages.  If  concentrations 
measured  on  consecutive  days  are 
correlated,  then  autocorrelation  would 
have  an  effed  on  this  probability 
distribution.  However,  the  combustion 
data  used  to  calculate  the  variability  of 
the  20-day  average  was  consecutive 
daily  measurements  from  a  S-day 
sampling  episode.  Therefore,  at  this 
time,  EPA  does  not  have  sufficient  data 
to  examine  in  detail  and  incorporate  (if 
statistically  significant)  any 
autocorrelation  between  concentrations 
roeasured  on  adjacent  days.  However, 
EPA  believes  that  autocorrelation  roay 
not  be  present  in  daily  measurements  of 
wastewater  from  this  industry.  Unlike 
other  industries,  where  the  industrial 
processes  are  expected  to  produce  the 
same  type  of  wastewater  froro  one  day 
to  the  next,  the  wastewater  from  the 


Industrial  Waste  Combustion  industry  is 
generated  by  treating  wastes  from 
different  sources  and  industrial 
processes.  The  wastes  treated  on  a  given 
day  will  often  be  different  than  the 
waste  treated  on  the  following  day. 
Because  of  this,  autocorrelation  is  not 
expected  to  be  present  in  measurements 
of  wastewater  froro  the  Industrial  Waste 
Corobustion  industry.  In  Section  IX.B.7., 
EPA  requests  additional  wastewater 
roonitoring  data.  EPA  will  use  these 
data  to  further  evaluate  autocorrelation 
in  the  TSS  data. 

Vn.  Costs  and  Impacts  of  Regulatory 
Alternative 

A.  Costs 

The  Agency  estimated  the  cost  for 
Industrial  Waste  Combustor  facilities  to 
achieve  each  of  the  effluent  limitations 
and  standards  proposed  today.  These 
estimated  costs  are  summarized  in  this 
section  and  discussed  in  more  detail  in 
the  TDD.  All  cost  estimates  in  this 
section  are  expressed  in  terms  of  1992 
dollars.  The  cost  components  reported 
in  this  section  represent  estimates  of  the 
investment  cost  of  purchasing  and 
installing  equipment,  the  annual 
operating  and  maintenance  costs 
associated  with  that  equipment, 
additional  costs  for  dischai^ge 
roonitoring,  said  costs  for  facilities  to 
roodify  existing  RCRA  permits.  In 
Section  vn.C,  costs  are  expressed  in 
terms  of  a  difiierent  cost  component, 
total  aimualized  cost.  The  total 
aimualized  cost,  which  is  used  to 
estimate  economic  impacts,  better 
describes  the  actual  compliance  cost 
that  a  company  will  incur,  allowing  for 
interest,  depreciation,  and  taxes.  A    . 


summary  of  the  economic  analysis  for 
the  proposed  regulation  is  contained  in 
Section  Vn.C.  of  today's  notice. 

l.BPT  Costs 

The  Agency  estimated  the  cost  of 
implementing  the  proposed  BPT 
effluent  limitations  by  calculating  the 
engineering  costs  of  meeting  the 
required  effluent  reductions  for  each 
direct  discharging  Industrial  Waste 
Combustor  facility.  This  facility-specific 
engineering  cost  assessment  for  BPT 
began  with  a  review  of  present  waste 
treatroent  technologies.  For  facilities 
without  treatment  technology  in-place 
equivalent  to  the  BPT  technology,  EPA 
estimated  the  cost  to  upgrade  its 
treatment  technology,  to  use  additional 
treatment  chemicals  to  achieve  the  new 
discharge  standards,  and  to  employ 
additional  personnel,  where  applicable 
for  the  option.  The  only  facilities  given 
no  cost  for  compliance  were  facilities 
with  the  treatment-in-place  prescribed 
for  that  option.  The  Agency  believes 
that  this  approach  overestimates  the 
costs  to  achieve  the  proposed  BPT 
because  many  faciUties  can  achieve  BPT 
level  discharges  without  using  all  of  the 
components  of  the  technology  basis 
described  in  Section  VI.E.  The  Agency 
solicits  comment  on  these  costing 
assumptions.  Table  VII.A-1  summarizes 
the  capital  expenditures  and  annual 
O&M  costs  for  iroplementing  BPT.  The 
capital  expenditures  for  the  process 
change  coroponent  of  BPT  are  estiroated 
to  be  $6,346  million  with  annual  O&M 
costs  of  $1,255  million  for  Regulatory 
Option  B.  A  complete  discussion  of  the 
costs  for  Regulatory  Options  A  and  B 
may  be  found  in  the  TDD. 


Table  VII.A-l.— Cost  of  Implementing  BPT  Regulations 

[In  millions  of  1992  dollars] 


Regulatory  option 


Regulatory  Option  B 


Numt>er  of  fa- 
cilities 


Capital  costs 


6.346 


Annual  O&M 
costs 


1.255 


2.  BCT/BAT  Costs 

The  Agency  estiroated  that  there 
would  be  no  cost  of  compliance  for 
implementing  BCT/BAT,  because  the 
technology  and  effluent  limitations  are 
identical  to  BPT  and  the  costs  are 
included  with  BPT. 


3.  PSES  Costs 

The  Agency  estimated  the  cost  for 
implementing  PSES  with  the  same 
assumptions  and  methodology  used  to 
estimate  cost  of  implementing  BPT/ 
BAT.  A  complete  discussion  of  the  costs 
for  Regulatory  Options  A  and  B  may  be 
found  in  tiie  TDD.  Table  VII.A-2 


summarizes  the  capital  expenditures 
and  armual  O&M  costs  for  iroplementing 
PSES.  Costs  are  presented  only  for  the 
selected  option,  Option  A.  The  capital 
expenditures  for  the  process  change 
component  of  PSES  are  estimated  to  be 
$2,090  million  with  annual  O&M  costs 
of  $0,528  million  for  Regulatory  Option 
A. 
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Table  VII.A-2.— Cost  of  Implementing  PSES  Regulations 

(In  millions  of  1992  dollars] 

Option 

Numt>ero( 
factiities 

Capital  costs 

Annual  O&M 
costs 

Option  A  

3 

2.090 

0.S28 

B.  Pollutant  Reductions 

The  Agency  estimated  the  reduction 
in  the  mass  of  pollutants  that  would  be 
discharged  from  Industrial  Waste 
Combustor  facilities  after  the 
implementation  of  the  regulations  being 
proposed  today. 

1.  Conventional  Pollutant  Reductions 

EPA  has  calculated  how  much 
adoption  of  the  proposed  BPT/BCT 
limitations  would  reduce  the  total 
quantity  of  conventional  pollutants  that 
are  discharged.  To  do  this,  the  Agency 
developed  an  estimate  of  the  long-term 
average  loading  (LTA)  of  TSS  that 
would  be  discharged  after  the 
implementation  of  BFT.  Next,  the  BPT/ 
BCT  LTA  for  TSS  was  multiplied  by 
1992  wastewater  flows  for  each  direct 
discharging  facility  to  calculate  BPT/ 
BCT  mass  discharge  loadings  for  TSS  for 
each  facility.  The  BPT/BCT  mass 
discharge  loading  was  subtracted  from 
the  estimated  aurent  loadings  to 
calculate  the  pollutant  reductions  for 
each  facility.  The  Agency  estimates  that 
the  proposed  regulations  will  reduce 


TSS  discharges  by  approximately  88 
thousand  pounds  per  year  for 
Regulatory  Option  A  (two-stage 
chemical  precipitation)  and  by  120 
thousand  pounds  per  year  for 
Regulatory  Option  B  (Regulatory  Option 
A  followed  by  sand  nitration). 

2.  Priority  and  Nonconventional 
Pollutant  Reductions 

a.  Methodology.  Today's  proposal,  if 
promulgated,  wdll  also  reduce 
discharges  of  priority  and  non- 
conventional  pollutants.  Applying  the 
same  methodology  used  to  estimate 
conventional  pollutant  reductions 
attributable  to  application  of  BPT/BCT 
control  technology,  EPA  has  also' 
estimated  priority  and  non-conventional 
pollutant  reductions  for  each  facility. 
Because  EPA  has  proposed  BAT 
limitations  equivalent  to  BPT,  there  are 
no  further  pollutant  reductions 
associated  with  BAT  limitations. 

Current  loadings  were  estimated  by 
using  the  following  data  sources:  the 
Waste  Treatment  Industry  Phase  D: 
Incinerators  Questionnaire;  the  Detailed 
Monitoring  Questionnaire;  the  Agency 


field  sampling  program;  and,  facility 
wastewater  permit  information.  For 
many  facilities,  data  were  not  available 
for  all  pollutants  of  concern  or  without 
the  addition  of  other  out-of-scope 
Industrial  Waste  Combustor  wastewater. 
Therefore,  methodologies  were 
developed  to  estimate  current 
performance  by  assessing  performance 
of  on-site  treatment  technologies,  and  by 
comparing  combustion  unit  types  to 
other  facilities  for  which  data  was 
available,  as  described  in  Section  VI.B. 

b.  Direct  Facility  Discharges  (BPT/ 
BAT).  The  estimated  reductions  in 
pollutants  directly  discharged  in  treated 
final  effluent  resulting  frxnn 
implementation  of  BPT/BAT  are  listed 
in  Table  VII.B-1.  Pollutant  reductions 
are  presented  only  for  the  selected 
Option.  Option  B.  Data  for  the  other 
regulatory  option  considered.  Option  A, 
may  be  found  in  the  TDD.  The  Agency 
estimates  that  proposed  BPT/BAT 
regulations  will  reduce  direct  facility 
discharges  of  priority,  and  non- 
conventional  pollutants  by  about  7 
thousand  pounds  per  year  for  Option  B. 


Table  VII.B-i  .—Reduction  in  Direct  Discharge  of  Priority  and  Nonconventional  Pollutants  After 

Implementation  of  BPT/BAT  Regulations  (units  »  lbs/year) 


Option 

Metal 
compounds 

Organic 
compounds 

Option  B „ „ 

6.767 

0^ 

*  The  organic  cxjmpounds  pollutant  reduction  was  estimated  to  be  0.  because  no  facilities  had  tf>e  treatment-ir»-place  for  removal  of  organic 
oompouTKls  and  treatment  lor  the  removal  of  organtc  compounds  was  not  costed. 


c.  PSES  Effluent  Discharges  to 
POTWs.  The  estimated  reductions  in 
pollutants  indirectly  discharged  to 
POTWs  resulting  from  implementation 
of  PSES  are  listed  in  Table  VII.B-2. 


Pollutant  reductions  are  presented  only 
for  the  selected  Option,  Option  A.  Data 
for  the  other  regulatory  option 
considered.  Option  B,  may  be  found  in 
the  TDD.  The  Agency  estimates  that 


proposed  PSES  regulations  will  reduce 
indirect  facility  discharge  to  POTWs  by 
47  thousand  pounds  per  year  for  Option 
A. 


Table  VII.B-2.— Reduction  in  Indirect  Discharge  of  Priority  and  Nonconventional  Pollutants  to  POTWs 

After  Implementation  of  PSES  Regulations  (Units  =  lbs/year) 


Metal 
compounds 


Organic 
compounds 


OpIionA 


47,276 
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C.  Economic  Analysis 

I.  Int3roduction  and  Overview 

This  section  of  the  notice  reviews 
EPA's  analysis  of  the  economic  impacts 
of  the  regulation.  EPA's  detailed 
economic  impact  assessment  can  be 
found  in  the  report  titled  "Economic 
Analysis  and  Cost-Effectiveness 
Analysis  of  the  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  Industrial  Waste  Combustors" 


(hereafter  "EA").  The  report  estimates 
the  economic  effiact  on  the  industry  of 
compliance  with  the  regulation  in  terms 
of  fiacility  closures  (severe  impacts)  and 
financial  impacts  short  of  closure 
(moderate  impacts).  The  report  also 
includes  an  analysis  of  the  effects  of  the 
regulation  on  new  Industrial  Waste 
Combustor  facilities  and  detailed 
impacts  on  small  businesses  and  other 
small  entities.  A  section  of  the  EA 


presents  an  analysis  of  the  cost- 
effiectiveness  of  the  proposed  regulation. 

The  total  costs  for  the  proposeid 
regulatory  options  are  presented  in 
"Table  Vn.C-l .  The  proposed  regulatory 
option  for  BPT/BCT/BAT  is  Option  B 
(see  Section  VI.F.),  which  is  estimated 
to  have  a  total  post-tax  annualized  cost 
of  $1,381,000.  The  proposed  regulatory 
option  for  PSES  is  Option  A  (see  Section 
VI.F.),  which  is  estimated  to  have  a  total 
post-tax  annualized  cost  of  $531,000. 


Table  VII.C-l  .—Total  Costs  of  Proposed  Regulatory  Options 


Proposed  options 


BPT/BCT/BAT-Option  B 
PSES-Option  A  ..; 


Total  capital 

costs 
(mil  1992$) 


6.346 
2.090 


Total  O&M 

costs 
(mil  1992$) 


1255 
0.529 


Total  post-tax 
annualized 

costs 
(mil  1992$) 


1.381 
0.S31 


2.  Baseline  Conditions 

The  first  step  in  the  development  of 
an  economic  analysis  is  the  definition  of 
the  baseline  state  from  which  any 
changes  are  to  be  measured.  The 
baseline  should  be  the  best  assessment 
of  the  way  the  industry  would  look 
absent  the  proposed  regulation.  In  this 
case,  the  baseline  has  been  set  by 
assuming  the  status  quo  will  continue 
absent  the  enactment  of  the  regulation. 

In  the  course  of  the  regulatory 
development,  EPA  found  that  six 
potentially  afiiacted  facilities  had  either 
closed  entirely  or  discontinued  burning 
waste.  The  six  facilities  were  extracted 
from  the  analysis.  An  after  tax  cash  flow 
test  was  conducted  on  the  remaining 
facilities  for  which  sufficient  data  was 
available.  The  test  consisted  of 
calculating  the  after  tax  cash  flows  for 
each  facility  for  both  1991  and  1992.  If 
a  facility  experienced  negative  after  tax 
cash  flows  in  both  years,  the  facility  was 
deemed  to  be  a  baseline  closure.  No 
facilities  failed  the  test,  thus  no  facilities 
were  deemed  to  be  baseline  closures. 

In  recent  years.  Industrial  Waste 
Combustors  have  been  affected  by  a 
number  of  opposing  forces.  Declines  in 
waste  volumes  and  disposal  prices  have 
been  attributed  to  waste  minimization 
by  waste  generators,  intense  price 
competition  driven  by  overcapacity,  and 
changes  in  the  competitive  balance 
between  cement  kilns  (and  other 
commercial  BIFs)  and  commercial 
incinerators.  The  noted  negative  trends 
have  been  offset  by  factors  such  as 
increased  overall  waste  generation  as 
part  of  general  economic  improvement. 
Industrial  Waste  Combustors' 
consolidation,  and  reductions  in  on-site 
combustion.  The  Agency  solicits 
information  and  data  on  the  current  size 


of  the  industry  and  trends  related  to  the 
growth  or  decline  in  the  need  for  the 
seirvices  provided  by  these  facilities. 

The  Agency  recognizes  that  its  data 
base,  which  represents  conditions  in 
1992.  may  not  precisely  reflect  current 
conditions  in  the  industry  today.  EPA 
recognizes  that  the  questionnaire  data 
were  obtained  several  years  ago  and 
thus  may  not  precisely  mirror  present 
conditions  at  every  facility. 
Nevertheless.  EPA  concludes  that  the 
data  provide  a  soimd  and  reasonable 
basis  for  assessing  the  overall  ability  of 
the  industry  to  adiieve  compliance  with 
the  regulations.  The  purpose  of  the 
analysis  is  to  characterize  the  impact  of 
the  proposed  regulation  for  the  industry 
as  a  whole. 

3.  Methodology 

EPA  applies  two  financial  tests  to 
determine  facility  level  economic 
imptacts.  The  first  is  the  after  tax  cash 
flow  test.  This  test  examines  whether  a 
facility  loses  money  on  a  cash  basis.  The 
second  test  is  the  ratio  of  the  facility's 
estimated  compliance  costs  to  the 
facility's  revenue.  These  two  tests  were 
conducted  at  one  of  two  levels:  if  the 
majority  of  the  facility  revenue  is 
derived  from  combustion  services,  the 
tests  are  conducted  at  the  facility  level; 
howrever,  if  revenues  from  combustion 
services,  the  tests  are  conducted  at  the 
facility  level;  however,  if  revenues  from 
combustion  are  not  the  majority  of 
facility  revenue,  then  the  tests  are 
conducted  at  waste  treatment  operations 
level  if  the  data  is  available,  and  at  the 
facility  level  as  well. 

The  economic  impact  analysis 
measures  three  types  of  primary 
impacts:  severe  impacts  (facility 
closures),  moderate  impacts  (facility 


impacts  short  of  closure),  and  job  losses. 
Each  impact  analysis  measure  is 
reviewed  briefly  below. 

•  Severe  Impacts:  Severe  impacts, 
defined  as  facility  closures  or  cessation 
of  waste  treatment  operations,  were 
assessed  on  the  findhig  that  the 
regulation  would  be  expected  to  cause 
a  facility  to  incur,  on  average,  negative 
after  tax  cash  flow  over  the  two-year 
period  of  analysis. 

•  Moderate />npacts.- Moderate 
impacts  were  defined  as  a  financial 
impact  short  of  entire  facility  closure. 
All  facilities  were  assessed  for  the 
incurrence  of  total  annualized 
compliance  costs  exceeding  five  percent 
of  facility  revenue. 

•  Employment  losses:  Possible 
employment  losses  were  assessed  for 
facilities  estimated  to  close  or 
discontinue  waste  treatment  operations 
as  a  result  of  regulation. 

The  economic  impact  analysis  for  the 
proposed  Industrial  Waste  Combustor 
regulation  assumes  that  Industrial  Waste 
Combustor  facilities  would  not  be  able 
to  pass  the  costs  of  compliance  on  to 
their  customers  through  price  increases. 
While  a  zero  cost  pass-through 
assumption  is  typically  characterized  as 
a  conservative  assumption,  in  this  case, 
it  is  presumably  an  accurate  assumption 
as  the  affected  facilities  represent  only 
a  portion  of  the  broader  combustion 
services  industry. 

4.  Cost  Reasonableness  and  Economic 
Impacts  of  Proposed  BPT/BCT/BAT 

The  statutory  requirements  for  the 
assessment  of  BPT  options  are  that  the 
total  cost  of  treatment  options  must  not 
be  wholly  disproportionate  to  the 
additional  effluent  benefits  obtained. 
EPA  evaluates  treatment  options  by  first 
calculating  pre-tax  total  annualized 


6410 


Federal  Register /Vol.  63.  No.  25 /Friday.  February  6,  1998 /Proposed  Rules 


costs  and  total  pollutant  removals  in 
pounds.  The  ratio  of  the  costs  to  the 
removals  for  each  option  is  then 
evaluated  relative  to  one  another.  The 
selected  option  is  then  compared  to  the 
range  of  ratios  in  previous  regulations  to 


gauge  its  impact.  The  results  of  the 
analysis  are  presented  in  Table  Vn.C-2. 
Option  A  has  a  ratio  of  $19  per  lb.  while 
option  B  has  a  ratio  of  $15  per  lb. 
Option  B  provides  signiTicant  additional 
pollutant  removals  at  a  relatively  low 


cost,  thus  it  is  the  selected  option. 
Option  B  is  also  found  to  be  within  the 
historical  bounds  of  BPT  cost  to  removal 
ratios. 


Table  Vll.C-2.— BPT  CtoST  Reasonableness  Analysis 

Option 

Pre-tax  total 

annualized  costs 

(mil  1992$) 

Total  removals 
(lbs) 

Average  cost  rea- 

sonat)leness 

(1992  $/lb) 

A  „ 

$1,736 
1.952 

93.443 
126.435 

$19 

B  .; „ 

15 

The  proposed  regulatory  option  for 
BPT/BCT/BAT  is  option  B.  The 
post  compliance  analysis  under  option  B 
projects  no  severe  or  moderate  impacts 


to  any  of  the  affected  facilities.  The 
analysis  estimates  no  facility  closures, 
no  ces.sation  of  waste  burning 
operations,  and  no  associated  job  losses 


resulting  from  compliance  with  the 
proposed  option. 


Table  VII.C-3.— Impacts  of  Evaluated  BPT/BCT/BAT  Options 


Option 

Post-tax 

total 

annualized 

costs 
(mil  1992$) 

Severe  im- 
pacts 
(closures) 

Moderate 

impcKts 

(TAC/reve- 

nues>6%) 

Employment 
losses 

(FTEs) 

A 

$1232 

1.381 

0 
0 

0 
0 

0 

B  

0 

5.  Economic  Impacts  of  Proposed  PSES 

The  proposed  regulatory  option  for 
PSES  is  Option  A.  The  postcompliance 
analysis  under  the  selected  option 
projects  one  facility  will  discontinue 


waste  burning  operations.  The  facility  as 
a  whole  is  projected  to  remain  open. 
The  waste  burning  operations  of  this 
facility  represent  significantly  less  than 
10  percent  of  total  facility  revenue.  The 


cessation  of  waste  burning  operations 
are  estimated  to  cause  27  job  losses  on 
a  full-time  equivalent  basis  (FTE).  No 
other  facilities  are  projected  to  suffer 
either  severe  or  moderate  impacts. 


Table  VII.C-4.— Impacts  of  Evaluated  PSES  Options 


Option 

Post-tax 

total 
annualized 

costs 
(mil  1992S) 

Severe  im- 
pacts 
(closures) 

Moderate 

impacts 

(TAC/reve- 

nues>5%) 

Employment 
losses 

(FTEs) 

B  !Z™!!!I!!!!!!!!!!!Z!"I""I!!™!!!I"!;!!I!!!!""!!!!";!!;!!!!!!!!!!!!!!!!I"!"!!!!;!!!!!!I!!!;"!!"!;!!!!! 

$0,531 
0.559 

1 
1 

0 
0 

27 
27 

6.  Economic  Impacts  of  Proposed  NSPS 
and  PSNS 

EPA  is  establishing  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT/BCT/BAT.  BPT/ 
BCT/BAT  limitations  are  found  to  be 
economically  achievable:  therefore. 
NSPS  limitations  will  not  present  a 
barrier  to  entry  for  new  facilities. 

EPA  is  setting  PSNS  equal  to  PSES 
limitations  for  existing  sources.  In 
general.  EPA  believes  that  new  sources 
will  be  able  to  comply  at  costs  that  are 
similar  to  or  less  than  the  costs  for 
existing  sources,  because  new  sources 
can  apply  control  technologies  more 
efficiently  than  sources  that  need  to 
retrofit  for  those  technologies.  As  a 


result,  given  EPA's  finding  of  economic 
achievability  for  the  PSES  regulation. 
EPA  also  finds  that  the  PSNS  regulation 
will  be  economically  achievable  and 
will  not  constitute  a  barrier  to  entry  for 
new  sources. 

7.  Firm-Level  Impacts 

The  firm  level  analysis  evaluates  the 
effects  of  regulatory  compliance  on 
firms  owning  one  or  more  affected 
Industrial  Waste  Combustor  facilities.  It 
also  serves  to  identify  impacts  not 
captured  in  the  facility  level  analysis. 
For  example,  some  companies  might  be 
too  weak  financially  to  undertake  the 
investment  in  the  required  effluent 
treatment,  even  though  the  investment 
might  seem  flnancially  feasible  at  the 


facility  level.  Such  circumstances  can 
exist  at  companies  owning  more  than 
one  facility  subject  to  regulation. 

The  firm-level  analysis  assesses  the 
impacts  of  compliance  costs  at  all 
facilities  owned  by  the  firm.  These 
impacts  are  assessed  using  ratio 
analysis,  which  employs  two  indicators 
of  financial  viability:  the  rate  of  return 
on  assets  (ROA)  and  the  interest 
coverage  ratio  (ICR).  ROA  is  a  measure 
of  the  profitability  of  a  company's 
capital  assets.  It  is  computed  as  the 
earnings  before  interest  and  taxes  minus 
taxes  divided  by  total  assets.  ICR  is  a 
measure  of  the  financial  leverage  of  a 
company.  It  is  computed  as  the  earnings 
before  interest  and  taxes  divided  by 
interest  expense. 
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Two  firms  each  own  three  affected 
Industrial  Waste  Combustor  facilities 
and  are  subjected  to  the  ratio  analysis. 
The  first  step  is  to  calculate  the  baseline 
ROA  and  lOR.  for  each  company  absent 
the  proposed  regulation.  The  post- 
compliance  analysis  then  calculates  the 
ratios  after  the  projected  investment  in 
wastewater  treatment  equipment  and 
the  associated  compliance  costs.  One 
firm  experiences  no  measurable  effect  as 
the  result  of  compliance  with  the 
proposed  regulation.  Neither  the  ROA 
nor  the  ICR  changes  between  the 
baseline  and  postcompliance  analysis. 
The  second  firm  experiences  an 
insignificant  decline  in  ROA  and  a 
minor  decline  in  ICR  The  decline  in 
ICR,  while  significant  in  percentage 
terms,  is  an  artifact  of  the  firm's 
extremely  low  level  of  debt.  As  a  result, 
the  two  firms  are  found  to  be  not 
significantly  impacted  by  the  proposed 
regulation. 

8.  Community  Impacts 

Community  impacts  are  assessed  by 
estimating  the  expected  change  in 
employment  in  communities  with 
combustors  that  are  affected  by  the 
proposed  regulation.  Possible 
community  employment  effects  include 
the  employment  losses  in  the  facilities 
that  are  expected  to  close  because  of  the 
regulation  and  the  related  emplo)rment 
losses  in  other  businesses  in  the  affected 
commuiiity.  In  addition  to  these 
estimated  employment  losses, 
employment  may  increase  as  a  result  of 
facilities'  operation  of  treatment  systems 
for  regulatory  compliance.  It  should  be 
noted  that  job  gains  will  mitigate 
community  employment  losses  only  if 
they  occur  in  the  same  commimities  in 
which  facility  closures  occur. 

The  proposed  regulation  is  estimated 
to  result  in  the  postcompliance  closure 
of  the  waste  burning  operations  of  one 
facility.  The  postcompliance  closure 
results  in  the  direct  loss  of  27  Full-Time 
Equivalent  (FTE)  positions.  Secondary 
employment  impacts  are  estimated 
based  on  multipliers  that  relate  the 
change  in  employment  in  a  directly 
affected  industry  to  aggregate 
employment  effects  in  liiiked  industries 
and  consumer  businesses  whose 
employment  is  affected  by  changes  in 
the  earnings  and  expenditures  of  the 
employees  in  the  directly  and  indirectly 
affected  industries.  The  application  of 


the  state  specific  multiplier  of  5.334  to 
the  27  direct  FTE  losses  leads  to  an 
estimated  community  impact  of  144 
total  FTE  losses  as  the  result  of  the 
proposed  rule.  The  county  in  which  the 
closure  is  projected  to  occur  has  a 
current  employment  of  173.242  FTEs 
dispersed  among  9,922  establishments. 
The  direct  and  secondary  job  losses 
represent  0.08  percent  of  current 
employment  in  the  affected  county. 

The  FTE  losses  are  mitigated  by  the 
job  gains  associated  with  the  operation 
of  control  eq^uipment  which  are     — 
estimated  to  be  9  FTEs  nationally.  The 
secondary  and  indirect  effects  can  be 
estimated  at  the  national  level  by  using 
the  average  multiplier  of  4.049,  resulting 
in  an  estimate  of  36  total  FTE  gains 
associated  with  the  pollution  control 
equipment. 

9.  Foreign  Trade  Impacts 

The  EA  does  not  project  any  foreign 
trade  impacts  as  a  result  of  the  effluent  ' 
limitations  guidelines  and  standards. 
Because  most  of  the  affected  Industrial 
Waste  Combustor  facilities  treat  waste 
that  is  considered  hazardous  under 
RCRA.  international  trade  in  Industrial 
Waste  Combustor  services  for  treatment 
of  hazardous  wastes  is  virtually 
nonexistent. 

10.  Cost-Effectiveness  Analysis 

EPA  also  performed  a  cost- 
effectiveness  analysis  of  the  proposed 
BPT/BCT/BAT  and  PSES  regulatory 
options.  (A  more  detailed  discussion 
can  be  found  in  the  cost-effectiveness 
analysis  section  of  the  EA.)  The  cost- 
effectiveness  analysis  comjsares  the  total 
annualized  cost  incurred  for  a 
regulatory  option  to  the  corresponding 
effectiveness  of  that  option  in  reducing 
the  discharge  of  pollutants. 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 
limitations  guidelines  and  standards  to 
compare  the  efficiency  of  one  regulatory 
option  in  removing  pollutants  to 
another  regulatory  option.  Cost- 
effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategory  per  incremental  pollutant 
removal.  The  increments  are  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  existing  treatment. 
In  cost-effectiveness  analysis,  pollutant 
removals  are  measured  in  toxicity 


normalized  units  called  "pound- 
equivalents."  The  cost -effectiveness 
value,  therefore,  represents  the  unit  cost 
of  removing  an  additional  pound- 
equivalent  (lb.  eq.)  of  pollutants,  hi 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
regulation  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
Clean  Water  Act,  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  does  not  take  into  account  the 
removal  of  conventional  pollutants  (e.g., 
oil  and  grease,  biochemical  oxygen 
demand,  and  total  suspended  solids). 

For  the  cost-effectiveness  analysis,  the 
estimated  pound-equivalents  of 
pollutants  removed  were  calculated  by 
multiplying  the  number  of  pounds  of 
each  pollutant  removed  by  the  toxic 
weighting  factor  for  each  pollutant.  The 
more  toxic  the  pollutant,  the  higher  will 
be  the  pollutant's  toxic  weighting  factor; 
accordingly,  the  use  of  pound- 
equivalents  gives  correspondingly  more 
weight  to  pollutants  with  higher 
toxicity.  Thus,  for  a  given  expenditure 
and  pounds  of  pollutants  removed,  the 
cost  per  poimd-equivalent  removed 
would  be  lower  when  more  highly  toxic 
pollutants  are  removed  than  if 
pollutants  of  lesser  toxicity  are  ~- 
removed.  Annual  costs  for  all  cost- 
effectiveness  analyzes  are  reported  in 
1981  dollars  so  that  comparisons  of 
cost-effectiveness  may  be  made  with 
regulations  for  other  industries  that 
were  issued  at  different  times. 

The  results  of  the  cost-effectiveness 
analysis  for  the  potential  BPT/BCT/BAT 
options  are  presented  in  Table  VII.C-5. 
The  results  for  these  options  are 
presented  for  strictly  illustrative 
purposes,  as  the  selected  option  is  to  be 
proposed  as  BPT,  which  is  subject  to  a 
cost  reasonableness  evaluation  rather 
than  the  cost-effectiveness  evaluation. 
The  selected  option  is  option  B,  which 
has  an  average  cost -effectiveness  of  $65 
per  Ib.eq.  and  an  incremental  (to  option 
A)  cost-effectiveness  of  $57  per  Ib.eq. 
This  result  reinforces  the  selection  of 
option  B  for  BPT/BCT/BAT  as  a 
significant  incremental  removal  of  toxic 
pollutants  is  achieved  for  a  relatively 
low  incremental  cost. 


TABLE  VII.C-5.— BPT/BCT/BAT  Cost-Effectiveness  Analysis 


Option 


Pre-tax  total 
annualized 

costs 
(mil  1981$) 


$1,231 


Total  re- 
movals 
(Ib.eq.) 


18.581 


Average 
cost-effec- 
tiveness 
(Sm>.eq.) 


$66 


Incremental 
cost-effec- 
tiveness 
($/b.eq.) 
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Table  Vll.C-6.— BPT/BCT/BAT  Cost-Effectiveness  /Knalysis— Continued 


Option 

Pre-tax  total 
annualized 

costs 
(mil  1981S) 

Total  re- 
movals 
Obeq.) 

Average 

oost-efleo- 

tiveness 

(»lb.eq.) 

Incremental 
cost-effec- 
tiveness 
($flb.eq.) 

B  » - 

1.384 

21.266 

65 

$57 

The  results  of  the  cost-effectiveness 
analysis  for  the  PSES  regulatory  options 
are  presented  in  Table  Vn.C-6.  The 
selected  option  is  option  A.  which  has 


an  average  and  incremental  cost- 
effectiveness  of  $85  per  Ib.eq.  Option  B 
has  an  average  cost-effectiveness  of  $88 
per  Ib.eq..  but  has  an  incremental  (to 


option  A)  cost-effisctiveness  of  $509  per 
Ib.eq. 


Table  Vll.C-6.— PSES  Cost-Effectiveness  /Vnalysis 


option 

Pre-tax  total 
annualized 

costs 
(mil  1981S) 

Total  re- 
movals 
(lb.ea).  net 
of  POTW 
removals 

Average 
cost-effec- 
tiveness 
($«).eq.) 

Inoemental 

cost-effeo- 

tiver>ess 

($«).eq.) 

B 

S0.538 
0.566 

6.349 
6.406 

$85 
88 

$509 

D.  Water  Quality  Analysis  and  Other 
Environmental  Benefits 

1.  Characterization  of  Pollutants 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  of 
17  toxic  and  nonconventional  pollutants 
from  Industrial  Waste  Combustor 
facilities  to  surface  waters  and  POTWs 
in  national  analyses  of  direct  and 
indirect  discharges.  Discharges  of  these 
pollutants  into  fireshwater  and  estuarine 
ecosystems  may  alter  aquatic  habitats, 
adversely  affect  aquatic  biota,  and 
adversely  impact  human  health  through 
the  consumption  of  contaminated  fish 
and  water.  Furthermore,  these 
pollutants  may  also  interfere  with 
POTW  operations  in  terms  of  inhibition 
of  activated  sludge  or  biological 
treatment  and  contamination  of  sewage 
sludges,  thereby  limiting  the  available 
method  of  disposal  and  thereby  raising 
its  costs.  Many  of  these  pollutants  have 
at  least  one  toxic  effect  (human  health 
carcinogen  and/or  systemic  toxicant  or 
aquatic  toxicant).  In  addition,  many  of 
these  pollutants  bioaccumulate  in 
aquatic  organisms  and  persist  in  the 
environment. 

The  Agency  did  not  evaluate  the 
effects  of  three  non-conventional 
pollutants  since  the  analysis  focused  on 
toxic  and  nonconventional  pollutants. 
However,  the  discharge  of  conventional 
pollutants  such  as  total  suspended 
solids  (TSS),  chemical  oxygen  demand 
(COD),  and  total  dissolved  solids  (TDS), 
can  have  adverse  effects  on  human 
health  and  the  environment.  For 
example,  habitat  degradation  can  result 
from  increased  suspended  particulate 
matter  that  reduces  light  penetration. 


and  thus  primary  productivity,  or  from 
accumulation  of  sludge  particles  that 
alter  benthic  spawning  grounds  and 
feeding  habitats.  High  COD  levels  can 
deplete  oxygen  levels,  which  can  result 
in  mortality  or  other  adverse  effects  on 
fish. 

2.  Direct  Discharges 

EPA  evaluated  the  potential  effect  on 
aquatic  life  and  human  health  of  direct 
wastewater  discharges  to  receiving 
waters  at  current  levels  of  treatment  and 
at  proposed  BPT/BAT  treatment  levels. 
EPA  predicted  steady-state  in-stream 
pollutant  concentrations  after  complete 
immediate  mixing  with  no  loss  from  the 
system,  and  compared  these  levels  to 
O'A-published  water  quality  criteria 
guidance  or  to  documented  toxic  effect 
levels  (i.e.,  lowest  reported  or  estimated 
toxic  concentration)  for  those  chemicals 
for  which  EPA  has  not  published  water 
quality  criteria.  (In  performing  this 
analysis.  EPA  used  its  published 
guidance  documents  that  recommend 
numeric  human  health  and  aquatic  life 
water  quality  criteria  for  numerous 
pollutants.  States  often  consult  these 
guidance  documents  when  adopting 
water  quality  criteria  as  part  of  their 
water  quality  standards.  However, 
because  those  State-adopted  criteria 
may  vary.  EPA  used  the  nationwide 
criteria  guidance  as  the  most 
representative  value).  In  addition.  EPA 
assessed  the  potential  benefits  to  human 
health  by  estimating  the  risks 
(carcinogenic  and  systemic  effects) 
associated  with  reducing  pollutant 
levels  in  Tish  tissue  and  drinking  water 
from  current  to  proposed  treatment 
levels.  EPA  estimated  risks  for 


recreational  and  subsistence  anglers  and 
their  families,  as  well  as  the  general 
population.  EPA  performed  these 
analyses  for  the  eight  direct  Industrial 
Waste  Combustor  facilities  currently  in 
operation,  modeling  their  discharge  of 
17  pollutants  to  eigbt  receiving  streams. 

Current  pollutant  loadings  (in 
pounds)  of  the  17  toxic  and 
nonconventional  pollutants  modeled  are 
reduced  by  29  percent  by  the  proposed 
BPT/BAT  regulatory  option.  In-stream 
concentrations  for  nine  pollutants  are 
projected  to  exceed  acute  or  chronic 
aquatic  life  criteria  or  toxic  effect  levels 
in  four  of  the  eight  receiving  streams. 
The  proposed  BPT/BAT  will  eliminate 
excursions  of  the  acute  criteria  for  one 
pollutant  and  the  chronic  criteria  of  a 
second  pollutant.  Current  instream 
concentrations  or  toxic  effect  levels 
exceed  human  health  criteria  in, 
depending  on  how  defined,  at  as  many 
as  half  of  the  receiving  streams.  The 
proposed  BPT/BAT  limitations  reduces 
these  excursions  to  a  limited  extent. 

The  excess  annual  cancer  cases  at 
current  pollutant  loadings  are  projected 
to  be  much  less  than  0.5  from  the 
ingestion  of  contaminated  ffsb  and 
drinking  water  by  all  populations 
evaluated.  No  benefits  due  to  the 
reduction  of  cancer  cases  are  projected 
to  be  achieved  by  the  regulation. 
Systemic  toxicant  effects  are  projected 
for  subsistence  anglers  in  three  of  the 
receiving  streams  nationwide  from  three 
pollutants  at  current  discharge  levels. 
The  proposed  BPT/BAT  regulated 
discharge  levels  will  reduce  the 
systemic  toxicant  effects  to  subsistence 
anglers  on  a  single  receiving  stream  and 


pollutant,  reducing  the  exposed 
population  by  47  percent 

3.  Indirect  Dischargers 

EPA  also  evaluated  the  aquatic  Ufa 
and  human  health  impacts  of  POTW 
wastewater  discharges  of  17  pollutants 
on  receiving  stream  water  quality  at 
current  and  proposed  pretreatment 
levels  for  the  three  indirect  discharging 
Industrial  Waste  Combustor  facilities 
currently  in  operation,  lliese  three 
fecilities  discharge  to  three  POTWs  with 
outfolls  located  on  three  receiving 
streams.  EPA  predicted  steady-state-in- 
stream  pollutant  concentrations  after 
'  complete  immediate  mixing  with  no 
loss  from  the  system,  and  compared 
these  levels  to  EPA-published  water 
quality  criteria  or  to  documented  toxic 
effect 4evels  (i.e.,  lowest  reported  or 
estimated  toxic  concentration)  for  those 
chemicals  for  which  EPA  has  not 
published  water  quality  criteria. 
Nationwide  criteria  guidance  were  used 
as  the  most  representative  value.  In 
addition,  the  potential  benefits  to 
human  health  were  evaluated  by 
estimating  the  potential  reductimi  of 
carcinogenic  risk  and  systemic  effects 
from  consuming  contaminated  fish  and 
drinking  water.  Risks  were  again 
estimateid  for  recreational  and 
subsistence  anglers  and  their  femilies  as 
well  as  the  general  population. 

Current  loadings  (in  pounds)  of  the  17 
pollutants  evaluated  for  water  quality 
impacts  are  reduced  97  percent  by  the 
proposed  pretreatment  regulatory 
options. 

EPA  projects  that  in-stream 
concentrations  of  one  pollutant  will 
exceed  human  health  criteria  or  toxic 
efiiact  levels  in  one  receiving  stream  at 
current  discharge  levels.  Hm  proposed 
pretreatment  regulatory  optira 
eliminates  this  excursion.  EPA  also 
projects  a  single  receiving  stream  %vith 
in-stream  ccmcentrations  for  cme 
pollutant  projected  to  exceed  chronic 
aquatic  life  criteria  or  toxic  effect  levels 
at  currrat  discharge  levels.  This  stream 
will  no  longer  have  this  excursicm  imder 
the  proposed  pretreatment.  Estimates  of 
the  increase  in  value  of  recreational 
fishing  to  anglers  as  a  result  of  this 
im{m)venient  range  from  $78,600  to 
$281,000  annually  (1992  dollare). 

The  excess  annual  cancer  cases  at 
cuirent  pollutant  loadings  are  projected 
to  be  much  less  than  0.5  from  tfie 
ingestion  of  contaminated  fish  and 
drinking  water  by  all  populations 
evaluated.  No  benefits  due  to  the 
reduction  of  cancer  cases  are  projected 
to  be  achieved  by  the  regulation. 
Systemic  toxicant  effiects  (non-cancer 
adverse  health  effects  including 
reproductive  toxicity)  are  projected  for 
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subsistence  anglers  in  one  receiving 
stream  for  two  pollutants  at  current 
discharge  levels.  No  systemic  toxicant 
effects  are  projected  at  the  proposed 
pretreatment  level. 

4.  POTWs 

EPA  also  evaluated  the  potential 
adverse  impacts  on  POTW  operations 
(inhibition  of  microbial  activity  during 
biological  treatment)  and  contamination 
of  sewage  sludge  at  the  three  POTWs 
that  received  wastewater  bom  Industrial 
Waste  Ck>mbu8tors.  Inhibition  of  POTW 
operations  is  estimated  by  comparing 
predicted  POTW  influent 
concentrations  to  available  inhibition 
levels.  InhibitiQin  values  were  obtained 
frY>m  Guidance  hdanual  for  Preventixig 
Interference  at  POTWs  (U.S.  EPA.  1987) 
and  CERCLA  Site  Discharges  to  POTWs: 
Guidance  Manual  (U.S.  EPA,  1990). 
Potential  omtamination  of  sewage 
sludge  was  estimated  by  comparing 
projected  pollutant  concentrations  in 
POTW  sewage  sludge  to  available  EPA 
criteria.  The  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge  (40  CFR  Part 
503)  contain  limits  on  the 
concentrations  of  pollutants  in  sewage 
sludge  that  is  used  or  disposed.  Vot  me 
purpose  of  this  analvsis,  the  sewage 
sludge  is  considered  contaminated  if  the 
concentration  of  a  ptoUutant  in  sewage 
sludge  exceeds  the  limits  presented  in 
40  CFR  Part  503  for  land  application  of 
the  slude  or  surface  disposal. 
EPA  was  able  to  evaluate  12 
pollutants  for  potential  POTW  operation 
inhibition  and  seven  {wUutants  for 
potential  sewage  sluo^  contamination. 
At  current  discharge  levels,  EPA 
projects  inhibition  problems  at  one  of 
the  POTWs,  caused  by  one  pollutant.  At 
the  proposed  pretreatment  regulatory 
option,  EPA  projects  no  inhibition 
{Hoblems  at  tke  POTW.  The  Agency 
projects  sewage  sludge  contamination  at 
two  of  the  POTWs,  caused  by  three 
pollutants  at  current  discharge  levels.  At 
the  proposed  pretreatment  regulatory 
option,  EPA  prefects  no  biosolids 
contamination  problems  at  these 
POTWs.  EPA  estimates  that  the  savings 
in  biosolids  disposal  costs  to  these 
POTWs  is  about  $7,400  (1992  dollars) 
annually. 

The  POTW  inhibition  values  used  in 
this  analysis  are  not,  in  general, 
regulatory  values.  EPA  based  these 
values  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  Therefore,  EPA  does  not  intend 
to  base  its  regulatory  approach  for 
proposed  pretreatment  discharge  levels 
upon  the  finding  that  some  pollutants 
interfere  with  POTWs  by  impairing  their 
treatment  effectiveness.  Of  course,  as 


explained  above.  EPA  did  find  that 
certain  pollutants  would  pass  throu^  a 
basis  for  establishing  pretreatment 
standards.  Still,  the  values  used  iii  this 
analysis  help  indicate  the  potential 
benefits  for  POTW  operations  that  may 
result  fix)m  the  compliance  with 
proposed  pretreatment  discharge  levels. 

EPA  evaluated  the  benefits  of 
reducing  contamination  of  sewage 
sludge  in  its  analysis  of  projected  POTW 
sewage  sludge  disposal  practices  at 
current  and  proposed  pretreatment 
levels.  Current  levels  resulted  in  two 
POTWs  whose  sewage  sludge  may  not 
be  land  applied,  although  more 
expensive  alternatives  are  available  for 
disposal.  EPA's  analyses  showed  that  of 
these  two  POTWs.  one  will  shift  into 
qualifying  for  land  application  of  POTW 
sewage  sludge  under  the  proposed 
pretreatment  regulatory  option.  Land 
application  quality  sewage  sludge  meets 
ceiling  pollutant  concentration  limits, 
class  B  pathogen  requirements,  and 
vector  attraction  reduction 
requirements.  Because  costs  for  land 
application  tend  to  be  lower  than  those 
for  other  disposal  methods,  this  shift 
away  bom  incineration,  co-disposal, 
and  surface  disposal  results  in  a  cost 
savings.  The  other  POTW  will  upgrade 
bom  land  application  pollutant  ceiling 
levels  to  the  more  stringent  land 
application  pollutant  concentration 
limits.  This  POTW  is  expected  to  benefit 
through  reduced  record-keeping 
requirements  and  exemption  from 
certain  POTW  biosolids  management 
practices.  However,  EPA  has  not 
estimated  a  monetary  value  for  these 
more  modest  benefits. 

E.  Non-water  Quality  Envirorunental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore.  Sections  304(b) 
and  306  of  the  Act  call  for  EPA  to 
consider  non-water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly.  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  waste  treatment  residual 
generation,  and  energy  consumption. 

1.  Air  Pollution 

Industrial  Waste  Combustor  facilities 
treat  wastewater  streams  which  contain 
very  low  concentrations  of  volatile 
organic  compounds  (VCXls). 
Specifically,  the  concentrations  of  VOCs 
are  typically  below  treatable  levels  in 
industrial  Waste  Combustor  wastewater 
streams. 

Since  there  are  only  low 
concentrations  of  WOCs  in  Industrial 
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Waste  Combustor  wastewater,  no 
significant  air  emissions  could  be 
generated  by  the  proposed  treatment 
technologies.  Thus.  EPA  does  not  expect 
adverse  air  impacts  due  to  the  prop(»ed 
regulations. 

2.  Waste  Treatment  Residuals 

Waste  treatment  residuals  would  be 
generated  due  to  the  following 
technologies,  if  implemented,  to  meet 
proposed  regulations:  metals 
precipitation  and  sand  HlUation.  The 
waste  treatment  residuals  generated  due 
to  the  implementation  of  the 
technologies  discussed  above  were 
costed  for  off-site  disposal  in  Subtitle  C 
and  D  landBlls.  These  costs  were 
included  in  the  economic  evaluation  of 
the  proposed  technologies. 

EPA  estimates  that  an  additional  1.3 
million  pounds  of  sludge  will  be 
generated  annually  by  11  facilities  &om 
metals  precipitation  and  sand  filtration 
operations.  EPA  believes  that  the 
disposal  of  this  Hlter  cake  would  not 
have  an  adverse  effect  on  the 
environment  or  result  in  the  release  of 
pollutants  in  the  filter  cake  to  other 
media.  The  disposal  of  these  wastes  into 
controlled  Subtitle  C  or  D  landfills  are 
strictly  regulated  by  the  RCRA  program. 

3.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BPT,  BCT.  BAT,  NSPS,  PSES,  and  PSNS 
will  increase  energy  consumption  by  a 
small  increment  over  present  industry 
use.  Overall,  and  increase  of  1,840 
thousand  Kilowatt  hours  per  year  would 
be  required  for  the  proposed  regulation 
which  equates  to  1.031  barrels  of  oil  per 
year.  The  United  States  consumed  19 
million  barrels  of  oil  per  day  in  1994. 

vm.  Related  Acts  of  Congress  and 
Executive  Orders 

A.  Paperwork  Reduction  Act 

The  proposed  effluent  guidelines  and 
standards  contain  no  information 
collection  activities  and.  therefore,  no 
information  collection  request  (ICR)  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  provides  that, 
whenever  an  agency  is  required  to 
publish  general  notice  of  rulemaking  for 
a  proposed  rule,  the  agency  generally 
must  prepare  (and  make  available  for 
public  comment)  an  initial  regulatory 
flexibility  analysis  (IRFA).  The  agency 
must  prepare  an  IRFA  for  a  proposed 
rule  unless  the  head  of  the  agency 


certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  is  today  certifying,  pursuant  to 
section  GOSfb)  of  the  RFA,  that  the 
proposed  rule  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  Therefore,  the 
Agency  did  not  prepare  an  IRFA. 

While  EPA  has  so  certified  today's 
rule,  the  Agency  nonetheless  prepared  a 
regulatory  fle^pbility  assessment 
equivalent  to  that  required  by  the 
Regulatory  Flexibility  Act  as  modiBed 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 
assessment  for  this  rule  is  detailed  in 
the  "Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Industrial  Waste 
Combustors". 

The  proposal,  if  promulgated,  will  not 
have  a  signiflcant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  The  RFA 
defines  '^small  entity"  to  mean  a  small 
business,  small  organization  or  small 
governmental  jurisdiction.  Today's 
proposal  would  establish  requirements 
applicable  only  to  commercial 
Industrial  Waste  Combustors.  As 
previously  explained,  the  eleven 
facilities  that  would  be  subject  to  the 
proposal  if  adopted,  are  all  owned  by 
large  entities  with  firm  revenues  in 
excess  of  $230  million  per  year. 
Consequently,  there  are  no  small 
businesses  that  would  be  affected  by  the 
proposal.  Therefore,  the  proposed  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 


applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 
the  proposed  rule  as  $2.16  million 
(1996$,  post-tax).  Thus,  today's  rule  is' 
not  subject  to  the  requirements  of 
Sections  202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
Section  203  of  the  UMRA. 

D.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  CMer. 

It  has  been  determined  that  this  rule 
is  a  not  a  "significant  regiilatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
C^fB  review. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act.  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voiimtary 
oxisensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  volimtary 
consensus  standard  bodies.  Where 
availd>le  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
unng  such  standards. 

EPA  is  not  proposing  any  new 
analytical  test  methods  as  part  of  today's 
proposed  effluent  limitations  guidelines 
and  standards.  EPA  performed  literatuire 
searches  to  identify  any  analytical 
methods  fixun  industry,  academia. 
voluntary  consensus  standard  bodies 
and  other  parties  that  could  be  used  to 
measiire  the  analvtes  in  today's 
proposed  rulemaking.  The  results  of  this 
search  confirm  EPA's  determination  to 
continue  to  rely  on  its  existing 
analytical  tests  niethods  for  the  analytes 
for  which  effluent  limitati(»s  and 
pretreatment  standards  are  proposed. 
Although  the  Agency  initiated  data 
collection  for  these  effluent  guidelines 
many  years  prior  to  enactment  of  the 
NTTAA.  traditionally,  analytical  test 
method  development  has  been 
analogous  to  the  Act's  requirements  for 
consideration  and  use  of  voluntary 
conamsus  standards. 

The  proposed  rule  would  require 
dischargers  to  monitor  for  TSS,  pH. 
arsmic,  ffldmium,  chromiiun.  copper, 
lead,  merciuy.  silver,  titanium,  and 
zinc.  Methods  for  monitoring  these 
pollutants  are  specified  in  tables  at  40 
CFRPart  136.  When  available,  methods 
published  by  voluntary  consensus 
standards  bodies  are  included  in  the  list 
of  approved  methods  in  these  tables. 
Specifically,  voluntary  consensus 
standards  from  the  American  Society  for 
Testing  and  Materials  (ASTM)  are 
approved  for  pH,  arsenic,  cadmiiun, 
chromium,  copper,  lead,  mercury,  and 
zinc.  Further.  EPA  has  approved  the  use 


of  voluntary  consensus  standards  from 
the  18fh  edition  of  Standard  Methods 
(published  joinUy  by  the  American 
Public  Health  Association,  the 
American  Water  Works  Association  and 
the  Water  Environment  Federation)  for 
TSS,  arsenic,  cadmiiun,  chromium, 
copper,  lead,  merciuy,  silver,  titanium, 
and  zinc.  In  addition,  EPA's  regulation 
authorizes  the  use  of  USGS  methods  for, 
TSS.  pH.  arsenic  cadmium,  chromium, 
coppOT,  lead,  mercury,  silver,  and  zinc. 

EPA  requests  ccnnments  on  the 
discussion  of  NTTAA.  aa  the 
consideration  of  various  voluntary 
consensus  standards,  and  on  the 
existence  of  other  voluntary  consensus 
standards  that  EPA  may  not  have  foimd. 

IX.  SalicitatkMi  of  Data  and  CoeuneBts 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemdcing.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  (»"  corrections  be  supported  by 
data. 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
resp<»d  to  comments,  the  Agency 
would  prefer  that  commenters  cite, 
where  possible  the  paragraph(s)  or 
sections  in  the  notice  or  supporting 
documents  to  which  each  comment 
refers.  Commenters  should  use  a 
separate  paragraph  for  each  issue 
discussed. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-efiisctive 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  dociunentation.  Please 
refer  to  the  FOR  FURTNBI MFORMATKM 
section  at  the  beginning  of  today's 
document  for  technical  contracts  at 
EPA. 

B.  Specific  Data  and  Comment 
Solicitations 

EPA  has  sohdted  comments  and  data 
on  man}'  individual  topics  throughout 
this  preamble.  The  Agency  incorporates 
each  and  every  such  solicitation  here, 
and  reiterates  its  interest  In  receiving 
data  and  comments  on  the  issues 
addressed  by  those  solicitations.  EPA 
particularly  requests  comments  and  data 
on  the  following  issues: 

1 .  Exclusion  of  Captive  and 
Intracompany  Facilities  From  the  Scope 
the  Regulation 

Most  CadUties  which  only  biun  waste 
from  off-site  facilities  under  the  same 
corporate  structure  (intracompany 


fadlity)  and/or  only  bum  waste 
generated  on-site  (captive  fadlity)  are 
already  subjed  to, national  effluent 
guidelines  based  ori  the  manufadiuing 
operations  at  the  facility.  Spedfically, 
107  of  the  156  captive  and 
intracompany  facilities  which  received 
a  screener  survey  and  generated 
wastewater  as  a  result  of  their 
combustion  operations  either  completed 
a  questionnaire  for  an  effluent 
guidelines  regulation  or  stated  that  they 
were  subjed  .to  effluent  guidelines. 
Three  of  these  156  fadlities  identified 
themselves  as  zero  dischargere.  Finally, 
only  46  of  these  156  fadlities  did  not 
identify  an  effluent  guideline  for  their 
discharge.  Of  these  facilities,  it  is  Ukely 
that  some  are  zero  dischargers  and  some 
are  already  subjed  to  effluent 
guidelines,  although  the  respondent  was 
unaware  of  that  fed.  In  addition,  83 
percent  of  all  captive  fadlities  and  73 
percent  of  all  intracompany  fedUties 
reported  that  the  combustion  unit 
wastewaters  made  up  less  than  20 
percent  of  the  final  wastewater  stream 
discharged  from  the  fedlity.  The 
Agency  is  requesting  comment  on  not 
including  captive  and  intracompany 
fadlities  in  today's  proposed  rule  as 
well  as  any  additional  data  on  the 
treatment  of  IWC  wastewater  at  such 
operations.  This  would  include 
informaticm  demonstrating  that  the  IWC 
wastewater  is  commingled  for  treatment 
and  subjed  to  effluent  limitations  or 
pretreatment  standards  imder 
regulations  for  other  point  source 
categories. 

As  described  above,  today's  proposal 
would  apply  to  all  commerdal  IWC's 
and  not  to  so-called  "captive"  and 
"intra-company"  combustors — 
combustors  that  bum  wastes  either     ^ 
generated  on-site  or  received  from  off- 
site  fadlities  that  are  owned  in  common 
with  thecombustor.  So  long  as  these 
combustors  do  not  bum  wastes  received 
from  off-site  frxun  fecihties  that  are  not 
subjed  to  commcm  ownership,  the 
effluent  gennated  from  the  treatment  of 
IWC  wastewater  at  such  combuston 
would  not  be  subjed  to  the  proposal. 
Essentially,  as  explained  above,  EPA  has 
concluded  that  such  wastewater  is 
generally  commingled  for  treatment 
with  wastewater  generated  in  the 
primary  industrial  process  at  the  site 
and  subjed  to  effluent  limitations  and 
standards  for  that  industrial  category. 
However,  EPA  recognizes  that  there  may 
be  drciunstances  in  which  this  is  not 
the  case.  For  example,  there  may  be 
stand-alone  combustors  burning  wastes 
received  from  fedlities  imder  common 
ownership  without  other,  on-site       • 
industrial  operations.  Further,  even 
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where  a  combustor  is  operated  in  - 
conjunction  with  on-site  industrial 
activities,  the  IWC  wastewater  may  be 
treated  and  discharged  separately  from 
that  generated  in  other  operations  (or 
treated  separately  and  mixed  before 
discharge).  Under  these  conditions,  EPA 
is  not  certain  that  the  wastewater 
should,  in  fact,  be  treated  differently 
from  that  of  commercial  IWC 
wastewater.  EPA  specifically  solicits 
comments  and  data  on  whether  or  not 
to  include  such  facihties  within  the 
scope  of  the  Hnal  rule.  Following 
proposal.  EPA  will  be  collecting  further 
data  on  such  facilities. 

2.  De  Minimis  Level  for  Scope  of 
Regulation 

The  Agency  solicits  comment  on 
including  an  exclusion  from  the  scope 
of  this  regulation  for  industrial  waste 
combustors  located  at  manufacturing 
facilities  that  accept  a  de  minimis 
quantity  of  waste  frtim  other  facilities 
not  within  the  same  corporate  umbrella 
due  to  possible  management  practices  at 
manufacturing  facilities.  Manufacturers 
may  receive  small  quantities  of  waste 
from  off-site  to  bum  due  to  a  site's 
ability  to  handle  the  waste  pro|}erly  in 
comparison  to  the  site  at  which  the 
waste  is  generated.  Information 
collected  from  the  1994  Waste 
Treatment  Industry  Phase  II: 
Incinerators  Questionnaire  was  not 
designed  to  collect  this  information  due 
to  the  method  of  creating  the  mailing 
list.  EPA  solicits  additional  data  to 
determine  if  a  de  minimis  level  should 
be  established  and  information  on  the 
appropriate  level. 

3.  Subcategorization  of  Industrial  Waste 
Combustors 

Based  on  analysis  of  the  Industrial 
Waste  Combustor  Industry,  EPA  has 
determined  that  it  should  not  further 
subcategorize  the  Industrial  Waste 
Combustors.  EPA  invites  comment  on 
whether  the  Industrial  Waste 
Combustors  should  be^vided  into 
subcategories,  including  the  basis  of  the 
subcategorization.  Specifically,  the 
Agency  is  requesting  comments  on 
whether  it  is  necessary  to  subcategorize 
the  industry  based  on  the  types  of 
wastewater  generated  at  an  Industrial 
Waste  Combustor  facility. 

4.  Methodology  for  Estimating  Currant 
Performance 

The  Agency  is  soliciting  comments  on 
the  approaches  used  to  calculate  the 
current  performance  as  well  as 
requesting  any  monitoring  data 
available  before  the  addition  of  non- 
coiUaminated  stormwater  or  other 
industrial  wastewater. 


Many  facilities  in  the  Industrial  Waste 
Combustor  Industry  commingle  waste 
receipts  from  off-site  with  other  on-site 
generated  wastewater,  such  as  non- 
contaminated  stormwater  and  other 
industrial  wastewater,  prior  to 
discharging.  This  mixing  of  waste  may 
occur  prior  to  or  after  treatment  of  the 
waste  receipts.  Because  the 
commingling  occurs  prior  to  the 
discharge  point,  monitoring  data 
collected  by  facilities  at  the  discharge 
point  cannot  be  used  to  estimate  the 
current  treatment  performance  of  certain 
wastewater  treatment  operations.  Under 
the  approach  EPA  is  proposing,  in  the 
case  of  the  introduction  of  stormwater 
after  treatment  but  before  discharge,  the 
allowable  discharges  from  such  a 
facility  would  be  based  on  the  guideline 
limitations  and  standards  before  the 
introduction  of  the  stormwater.  In  the 
case  of  the  stormwater  or  other  wastes 
introduced  before  treatment,  as 
discussed  previously,  the  EPA  used 
several  methods  to  estimate  current 
industry  performance.  EPA  solicits 
comment  on  the  methodologies  used  to 
estimate  current  discharge  performance. 
EPA  also  requests  discharge  monitoring 
data  from  facilities  prior  to  commingling 
the  Industrial  Waste  Combustor 
wastewater  with  other  sources  of 
wastewater.  These  data  will  be  used  to 
assess  current  discharge  performance 
and  to  statistically  analyze  the 
autocorrelation  of  concentrations 
measured  on  consecutive  days  (See 
Section  VI.G.  for  an  explanation  of 
autocorrelation].  Before  submitting 
discharge  monitoring  data,  please 
contact  Samantha  Hopkins  at  (202)  260- 
7149  to  ensure  that  the  data  include 
information  to  support  its  use  for 
calculating  current  performance  and 
possible  limitations. 

5.  Additional  Technologies  for  the 
Control  of  Wastes  Containing  a  Large 
Variety  of  Metal  in  Continually 
Changing  Concentrations 

The  BPT  effluent  limitations  and 
standards  for  the  control  of  metals  is 
based  on  the  use  of  two  stages  of 
chemical  precipitation  and  sand 
filtration.  An  additional  treatment 
technology  was  sampled  in  the  process 
of  developing  the  proposed  regulation. 
Performance  by  this  treatment 
technology  was  adequate  for  the  metals 
found  in  the  wastewater  at  treatable 
levels.  The  additional  treatment 
technology  sampled  is  proprietary 
information.  EPA  solicits  information 
on  additional  treatment  technologies 
applicable  to  the  treatment  of  wastes 
containing  a  large  variety  of  metal  in 
continually  changing  concentrations 
that  are  commercially  available. 


6.  Options  Selection 

EPA  is  asking  for  comment  on 
whether  it  should  adopt  Option  B  as 
PSES  for  this  subcategory,  given  that 
annual  costs  are  very  close  to  Option  A. 
Additional  information  is  provided  in 
the  EA.  Option  A  is:  Primary 
Precipitation,  Solid-Liquid  Separation. 
Secondary  Precipitation,  and  SoUd- 
Liquid  Separation. 

Option  B  is:  Primary  Precipitation, 
Solid-Liquid  Separation,  Secondary 
Precipitation,  Solid-Liquid  Separation, 
and  Sand  Filtration. 

7.  Costing  Methodology 

The  only  facilities  given  no  cost  for 
compliance  were  facilities  with  the 
treatment-in-place  prescribed  for  that 
option.  The  Agency  believes  that  this 
approach  overestimates  the  costs  to 
achieve  the  proposed  BPT  because 
many  facilities  can  achieve  BPT  level 
discharges  without  using  all  of  the 
components  of  the  technology  basis 
described  in  Section  Vl.t.  The  Agency 
solicits  comments  on  these  costing 
assumptions.  Table  VII. A-1  summarizes 
the  capital  expenditures  and  annual 
O&M  costs  for  implementing  BPT.  The 
capital  expenditures  for  the  process 
change  component  of  BPT  are  estimated 
to  be  $5,924  million  with  annual  O&M 
costs  of  $1,085  million  for  Regulatory 
Option  B. 

8.  Estimation  of  Industry  Size 

From  the  information  obtained  from 
the  1994  Waste  Treatment  Industry 
Phase  II:  Incinerators  Questioimaire, 
EPA  estimated  that  there  are  84  facilities 
in  the  Industrial  Waste  Combustor 
Industry.  However,  only  11  of  these 
facilities  are  currently  operating  and 
discharging  Industrial  Waste  Combustor 
wastewater  to  a  POTW  or  water  body. 
EPA's  estimation  of  the  industry  size  is 
based  on  data  provided  fat>m 
questionnaire  mailed  to  facilities  that 
EPA  identified  using  information 
available  in  1992.  As  stated  earlier, 
facilities  names  were  gathered  bom 
various  sources,  and  no  listing  of  non- 
hazardous  waste  combustion  units  was 
available.  Therefore,  there  may  have 
been  Industrial  Waste  Combustor 
facilities  not  included  on  the 
questionnaire  mailing  list.  EPA  solicits 
information  on  the  numl)er,  name,  and 
location  of  facilities  within  the  industry. 

9.  Treatment  of  Incidental  Organic 
Pollutants  Detected  in  the  Industrial 
Waste  Combustor  Industry 

During  the  EPA  sampling  program, 
EPA  collected  analytical  data  on  the 
presence  of  organic  pollutants  in  the 
Industrial  Waste  Combustor  wastewater. 
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Various  organic  pollutants  were 
detected  at  low  concentrations  in  the 
untreated  Industrial  Waste  Combustor 
wastewater.  EPA  sampled  treatment 
technologies  to  control  the  discharge  of 
inorganic  pollutants  for  Industrial  Waste 
Combustora.  In  most  circumstances,  the 
organic  pollutants  detected  at  low 
concentrations  in  the  treatment  {acillty 
influent  were  foimd  at  non-detectable 
levels  prior  to  any  treatment  for  the 
organic  pollutants.  Because  the  initial 
concentraticms  of  organic  pollutants 
were  very  low,  the  effect  of  the  addition 
of  treatment  chemicals  and  other 
sources  of  wastewater  is  to  cause  the 
concentrations  to  become  lower  and 
thereby  non-detectable.  EPA  solicits 
comment  on  the  necessity  of  control  on 
low  level  organic  pollutants  for  the 
Industrial  Waste  Combustors  and 
technologies  appropriate  for  the  control 
of  low  level  organics  as  well  as 
analytical  data  to  characterize  the 
performance  of  such  treatment 
technologies. 

10.  Concentration  Limitations  vs. 
Production-based  Limitations 

EPA  is  requesting  comments  on  the 
decision  to  use  concentration 
limitations  as  opposed  to  production- 
based  limitations.  EPA  based  the 
decision  on  the  fact  that  Industrial 
Waste  Combustors  do  not  make  a 
product.  However,  the  limitations  could 
potentially  be  based  upon  how  much 
waste  is  burned  rather  than  product 
generation.  EPA  sees  the  concentration 
limitations  as  a  potential  problem  in 
that  facilities  could  generate  more 

Erocess  water  to  comply  with  the 
mitations  rather  than  treating  the 
process  water  sufficiently.  For  example, 
a  facility  could  increase  the  volume  of 
scrubber  water  by  decreasing  the 
amount  of  scrubber  water  that  is 
recycled  for  reuse.  EPA  is  requesting 
comments  on  this  issue. 

11.  Zero-discharge  Standards  for  BPT/ 
BAT  and  NSPS 

EPA  is  specifically  considering 
whether  it  should  adopt  BPT/BAT  and 
NSPS  of  zero  discharge,  since  so  many 
facihties  are  currently  not  generating  or 
not  discharging  any  wastewater  as  a 
result  of  their  Industrial  Waste 
Combustor  operations  (see  section  FV.A. 
of  today's  notice).  Zero  discharge  is 
primarily  accomplished  through  the  use 
of  dry  scrubbing  operations  or  through 
off-site  disposal  of  Industrial  Waste 
Combustor  wastewater.  EPA  evaluated 
the  cost  for  facilities  to  dispose  of  their 
Industrial  Waste  Combustor  wastewater 
off-site  and  found  it  was  less  expensive 
than  on-site  treatment  of  the  wastewater 
for  only  3  of  the  eleven  facihties.  EPA 


also  evaluated  the  cost  for  facilities  to 
bium  the  Industrial  Waste  Combustor 
wastewater  streams  they  generated  and 
foimd  that  it  was  significantly  more 
costly  than  wastewater  treatment.  EPA 
did  not  evaluate  the  cost  for  all  fedlities 
to  replace  their  wet  scrubbing  systems 
with  dry  scrubbing  systems,  as  the  wet 
scrubbing  systems  have  been 
estabUshed  as  the  t)est  {>erformers 
(according  to  the  Hazanious  Waste 
Combustion  proposed  regulation)  for 
removing  acid  gages  and  dioxins  from 
effluent  gas  streams.  Also,  dry  scrubbing 
systems  have  an  adverse  affect  of 
generating  an  unstable  solid  to  be 
disposed  of  in  a  landfill,  as  opposed  to 
the  stable  sohds  generated  by 
wastewater  treatment  of  air  pollution 
control  wastewater.  EPA  also  did  not 
evaluate  the  cost  for  all  facilities  to 
recycle  their  Industrial  Waste 
Combustor  wastewater,  as  EPA 
discovered  that  only  certain  types  of  air 
pollution  control  systems  working  in 
conjunction  with  one  another  are  able  to 
accomplish  total  recycle  of  wastewater. 
Thus,  new  air  pollution  control  systems, 
would  have  to  be  costed  for  all  facilities 
along  with  recycling  systems.  Overall, 
zero  discharge  at  BPT/BAT  or  NSPS  is 
not  being  proposed  because  EPA 
beUeves  that  the  cost  to  facilities  of 
changing  current  air  pollution  control 
systems  are  probably  too  high  for  BPT/ 
BAT  and  because  the  change  may  cause 
unacceptable  non-water  quality  impacts. 
EPA  is  requesting  comments  on  its 
decision  not  to  propose  zero  discharge 
for  BPT/BAT  and/or  NSPS. 

X.  Regulatory  Implementation 


A.  Applicability 

While  today's  proposal  represents 
EPA's  best  judgment  a  this  time,  the 
promulgated  effluent  limitations  and 
standards  may  change  based  on 
additional  information  or  data 
submitted  by  commenters  or  developed 
by  the  Agency.  Consequently,  the 
permit  writer  may  consider  the 
proposed  limits  and  data  provided  in 
the  Technical  Support  Document  in 
developing  permit  limits.  Although  the 
information  provided  in  the 
"TJevelopment  Document  may  provide 
useful  information  and  guidance  to 
permit  writers  in  determining  best 
professional  judgment  permit  limits,  the 
permit  writer  will  still  need  to  justify 
any  permit  limits  based  on  the 
conditions  at  the  individual  facility 
imtil  EPA  promulgates  final  limitations. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 


exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
pennit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  are  set 
forth  at  40  CFR  122.41(m)  and  (n). 

C.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  estabUshed  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  discharges.  However,  the 
statute  provides  for  the  modification  of 
these  requirements  in  a  limited  number 
of  circimistances.  Moreover,  the  Agency 
has  established  administrative 
mechanisms  to  provide  an  opportimity 
for  reUef  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional  and  non- 
conventional  pollutants. 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  reqmrements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  res]>ect 
to  factors  considered  in  establishing  the 
limitations  or  standards  applicable  to 
the  individual  faciUty.  Such  a 
modification  is  known  as  a 
"fundamentally  different  factors"  (FDF) 
variance. 

Early  on,  EPA.  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  and  non- 
conventional  pollutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  fecilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court 
(Chemical  Manufacturers  Ass'n  v. 
NRDC.  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
Section  301  (n)  of  the  Act  exphcitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  fectors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
Umitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n),  an  application  for 
approval  of  FDF  variance  must  be  based 
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solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
not  less  stringent  than  justified  by  the 
difference  and  not  result  in  markedly 
more  adverse  non-water  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  Part  125 
Subpart  D.  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  request  for  existing  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (e.g,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
factors  (e.g.,  infeasibility  of  installation 
within  the  time  allowed  or  a 
discharger's  ability  to  pay)  that  may  not 
provide  a  basis  for  an  FDF  variance.  In 
addition,  under  40  CFR  125.31(b)(3).  a 
request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements ) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  discharger  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  indirect  discharges. 

The  legislative  history  of  Section 
301(n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  tne  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are.  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 


regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS 

2.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  nonconventional  pollutants 
due  to  localized  environmental  factors. 
These  pollutants  include  ammonia, 
chlorine,  color,  iron,  and  total  phenols. 

3.  Permit  Modifications 

Evens  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request  that  a 
permit  modification  be  made.  There  are 
two  classifications  of  modifications: 
major  and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modifications  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modifications,  with  provisions  for 
public  notice  and  comment.  Conditions 
that  would  necessitate  a  major 
modification  of  a  permit  are  described     ^ 
in  40  CFR  122.62.  Minor  modifications 
are  generally  non-substantive  changes. 
The  conditions  for  minor  modifications 
are  described  in  40  CFR  122.63. 

4.vRemoval  credits 

The  CWA  establishes  a  discretionary 
program  for  POTWs  to  grant  "removal 
credits"  to  their  indirect  dischargers. 
This  credit  in  the  form  of  a  less  stringent 
pretreatment  standard,  allows  an 
increased  concentration  of  a  pollutant  in 
the  flow  from  the  indirect  discharger's 
facility  to  the  POTW.  See  40  CFR  403.7. 
EPA  has  promulgated  removal  credit 
regulations  as  part  of  its  pretreatment 
regulations.  Under  EPA's  pretreatment 
regulations,  the  availability  of  a  removal 
credit  for  a  particular  pollutant  is  linked 
to  the  POTW  method  of  using  or 
disposing  of  its  sewage  sludge.  The 
regulations  provide  that  removal  credits 
are  only  available  for  certain  p>ollutants 
regulated  in  EPA's  40  CFR  Part  503 
sewage  sludge  regulations  (58  FR  9386). 
The  pretreatment  regulations  at  40  CFR 
Part  403  provide  that  removal  credits 


may  be  made  potentially  available  for 
the  followingj>ollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites 
or  incinerates  it,  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 

a  surface  disposal  site,  removal  credits 
maybe  available  for  three  metals.  When 
these  sewage  sludge  is  incinerated, 
removal  credits  maybe  available  for 
seven  metals  and  for  57  organic 
pollutants  (40  CFR  403.7(a){3)(iv)(A)). 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  surface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7{a)(3)(iv)(B)). 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  (MSWLF)  that  meets  the 
criteria  of  40  CFR  Part  258,  removal 
credits  may  be  available  for  any 
pollutant  in  the  POTW's  sewage  sludge 
(40  CFR  403.7(a)(3)(iv)(C)).  Thus,  given 
compliance  with  the  requirements  of 
EPA's  removal  credit  regulations.' 
following  promulgation  of  the 
pretreatment  standards  being  proposed 
today,  removal  credits  may  be 
authorized  for  any  pollutant  subject  to 
pretreatment  standards  if  the  applying 
POTW  disposes  of  its  sewage  sludge  in 
a  MSWLF  that  meets  the  requirements 
of  40  CFR  part  258.  If  the  POTW  uses 
or  disposes  of  its  sewage  sludge  by  land 
application,  surface  disposal  or 
incineration,  removal  credits  may  be 
available  for  the  following  metal 
pollutants  (dependiflg  on  the  method  of 
use  or  disposal):  arsenic,  cadmium. 


»  Under  Section  403.7,  a  POTW  is  authorized  to 
give  removal  credits  only  under  certain  condition*. 
These  include  applying  for.  and  obtaining,  approval 
froni  the  Regional  Administrator  (or  Director  of  a 
State  NPDES  program  with  an  approved 
pretrtatment  program),  a  showing  of  consistent 
(Mllutant  removal  and  an  approved  pretreatment 
program.  See  40  CFR  403.7(aK3Mi).  (U),  and  (iii)- 
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chromium,  copper,  iron,  lead,  mercury. 
mol3rbdenum,  nickel,  selenium  and 
zinc.  Given  compliance  with  Section 
403.7,  removal  credits  may  be  available 
for  the  following  organic  pollutants 
(depending  on  the  method  of  use  or 
disposal)  if  the  POTW  uses  or  disposes 
of  its  sewage  sludge:  benzene.  1.1- 
dichloroethane,  1,2-dibromoethane. 
ethylbenzene,  methylene  chloride, 
toluene,  tetrachloroethene,  1,1,1- 
trichloroethane,  1,1,2-trichloroethane 
and  tran»-1.2-dichloroethene. 

Some  CKalities  may  be  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  this  nilemaking  for  which 
removal  credit  authorization  would  not 
otherwise  be  available  under  Part  403. 
Under  Sections  307(b)  and  405  of  the 
CWA,  EPA  may  authorize  removal 
credits  only  when  EPA  determines  that, 
if  removal  credits  are  authorized,  that 
the  increased  discharges  of  a  pollutant 
to  POTWs  resulting  from  removal 
credits  will  not  affect  POTW  sewage 
sludge  use  or  disposal  adversely.  As 
discussed  in  the  preamble  to 
amendments  to  the  Part  403  regulations 
(58  FR  9382-«3).  EPA  has  interpreted 
these  sections  to  authorize  removal 
credits  for  a  pollutant  only  in  one  of  two 
circumstances.  Removal  credits  may  be 
authorized  for  any  categorical  pollutant 

(1)  for  which  EPA  have  established  a 
numerical  pollutant  limit  in  Part  503,  or 

(2)  which  EPA  has  determined  will  not 
threaten  human  health  and  the 
environment  when  used  or  disposed  of 
in  sewage  sludge.  The  pollutants 
described  in  paragraphis  (l)-(3)  above 
include  all  those  pollutants  that  EPA 
either  specifically  regulated  in  Part  503 
or  evaluated  for  regulation  and 
determined  would  not  adversely  affect 
sludge  use  and  disposal. 

Consequently,  in  the  case  of  a 
pollutant  for  which  EPA  did  not 
perform  a  risk  assessment  in  developing 
its  Round  One  sewage  sludge 
regulations,  removal  credit  for 
pollutants  will  only  be  available  when 
the  Agency  determines  either  a  safe 
level  for  the  pollutant  in  sewage  sludge 
or  that  regulation  of  the  pollutant  is 
imnecessary  to  protect  public  health 
and  the  environment  bhia  the 
reasonably  anticipated  adverse  effects  of 
such  a  pollutant.  3 


^In  the  Round  One  sewage  sludge  regulation, 
EPA  concluded,  on  the  basis  of  risk  assessments, 
that  certain  pollutants  (see  Appendix  G  >o  Part  403) 
did  not  poee  an  unreasonable  risk  to  human  health 
and  the  environment  and  did  not  require  the 
establishment  of  sewage  sludge  pollutant  limits.  As 
discussed  aboVe,  so  long  as  the  concentration  of 
these  pollutant  in  sewage  sludge  are  lower  than  a 
prescribed  level,  removal  credits  are  authorized  for 
such  pollutants. 


EPA  has  concluded  that  a  POTW 
dischar^ge  of  a  particular  pollutant  will 
not  prevent  sewage  sludge  use  (or 
disposal)  so  long  as  the  POTW  is 
complying  with  EPA's  part  503 
regulations  and  so  long  as  the  POTW 
demonstrates  that  use  or  disposal  of 
sewage  sludge  containing  that  pollutant 
vrill  not  adversely  affect  public  health 
and  environment.  Thus,  if  the  POTW 
meets  these  two  conditions,  a  POTW 
may  obtain  removal  credit  authority  for 
pollutants  other  than  those  specifically 
regulated  in  the  part  503  regulations. 
Wbat  is  necessary  for  a  POTW  to 
demonstrate  that  a  pollutant  will  not 
adversely  afiiect  public  health  and  the 
environment  will  depend  on  the 
particular  pollutant,  the  use  or  disposal 
means  employed  by  the  POTW  and  the 
concentration  of  the  pollutant  in  the 
sewage  sludge.  Thus,  depending  on  the 
circumstances,  this  effort  could  vary 
from  a  complete  14-i>atfaway  risk 
assessment  modeling  exerdse  to  a 
simple  demcMistradon  that  available 
scientific  data  show  that,  at  the  levels 
observed  in  the  sewage  sludge,  the 
pollutant  at  issue  is  not  harmful.  As  part 
of  its  initiative  to  simplify  and  improve 
its  regulations,  at  the  present  time,  EPA 
is  considering  whether  to  propose 
changes  to  its  pretreatment  regulations 
so  as  to  provide  for  case-by-case 
removal  credit  determinations  by  the 
POTWs'  permitting  authority. 

EPA  has  already  begun  the  process  of 
evaluating  several  pollutants  for  adverse 
potential  to  human  health  and  the 
environment  when  present  in  sewage 
sludge.  In  November  1995,  pursuant  to 
the  terms  of  the  consent  decree  in  the 
Gearhart  case,  the  Agency  notified  the 
United  States  District  Court  for  the 
District  of  Oregon  that,  based  on  the 
information  when  available  at  that  time, 
it  intended  to  propose  only  two 
pollutants  for  regulation  in  the  Round 
Two  sewage  sludge  regulations  dloxlns/ 
dibenzofurans  (all  monochloro  to 
octochloro  congeners)  and 
polychlorinated  biphenyls. 

Ine  Round  Two  sludge  regulations 
are  not  scheduled  for  proposal  imtll 
December  1999  and  promulgation  in 
December  2001.  However,  given  the 
necessary  factual  showing,  as  detailed 
above,  EPA  could  propose  that  removal 
credits  should  be  authorized  for 
identified  pollutants  before 
promulgation  of  the  Round  Two  sewage 
sludge  regulations.  However,  given  the 
Agency's  commitment  to  promulgation 
of  effluent  limitations  and  guidelines 
under  court-supervised  deadlines,  it 
may  not  be  possible  to  complete  review 
of  removal  credit  authorization  requests 
by  the  time  EPA  must  promulgate  these 
guidelines  and  standands. 


5.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  watns  of  the  United 
States.  These  limitations  are  applied  to 
Individual  fiaclllties  through  NPIXS 
permits  issued  by  the  EPA  or  authorized 
States  under  Section  402  of  the  Act 

The  Agency  has  developed  the 
limitations  and  standards  for  today's 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial 
subcategory.  In  specific  cases,  the 
NPIKS  permittii^  authority  may  elect 
to  estabush  technology-based  permit 
limits  for  pollutants  not  covered  by  this 
proposed  regulation.  In  addition,  if  State 
water  quality  standards  or  other 
provisions  of  State  or  Federal  Law 
require  limits  on  pollutants  not  covered 
by  this  regulation  (or  require  more 
stringent  limits  on  covered  pollutants), 
the  permitting  authority  must  apply 
those  llmltationis. 

For  determination  of  effluent  limits 
where  there  are  multiple  categories  and 
subcategories,  the  effluent  guidelines 
are  applied  using  a  flow-weighted 
combination  of  the  appropriate 
guideline  for  each  category  or 
subcategory.  Where  a  facility  treats  an 
Industrial  Waste  Combustor  waste 
stream  and  process  wastewater  from 
other  industrial  operations,  the  effluent 
guidelines  would  be  applied  by  using  a 
flow-weighted  combination  of  the  BPT/ 
BAT/PSES  limit  for  the  Industrial  Waste 
Combustors  and  the  other  Industrial 
operations  to  derive  the  appropriate 
limitations.  However,  as  stated  above,  if 
State  water  quality  standards  or  other 
provisions  of  State  or  Federal  law 
require  limits  on  pollutants  not  covered 
by  this  regulation  (or  require  more 
stringent  limits  on  covered  pollutants), 
the  permitting  authority  must  apply 
those  limitations  regardless  of  the 
limitation  derived  using  the  flow- 
weighted  combinations. 

Working  in  conjunction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  In  a  NTOES  permit. 
An  Integral  part  of  the  monitoring 
conditions  is  the  point  at  which  a 
facility  must  monitor  to  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effiect  on  the  monitoring  results  for  that 
facility.  Therefore,  it  may  be  necessary 
to  require  internal  monitoring  points  in 
order  to  assure  compliance.  Authority  to 
address  internal  waste  streams  is 
provided  in  40  CFR  122.44(i)(l)(lli)  and 
122.45(h).  Permit  writers  may  establish 
additional  internal  monitoring  points  to 
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the  extent  consistent  with  EPA's 
regulations. 

Appendix  1 — DeAnition*,  Acronyms, 
and  Abbreviations 

Administrator— The  Administrator  of  the 
U.S.  Environmental  Protection  Agency. 

Agency — The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable,  as  described  in  Sec. 
304(b)(2)  of  the  CWA. 

flCT— The  best  conventional  pollutant 
control  technology,  as  described  in  Sec. 
304(b)(4)  of  the  CWA. 

BODi — Biochemical  oxygen  demand,  Five 
Day.  A  measure  of  biochemical 
decomposition  of  organic  matter  in  a  water 
sample.  It  is  determined  by  measuring  the 
dissolved  oxygen  consumed  by 
microorganisms  to  oxidize  the  organic 
contaminants  in  a  water  sample  under 
standard  laboratory  conditions  of  five  days 
and  70  "C.  BOD;  is  not  related  to  the  oxygen 
requirements  in  chemical  combustion. 

Boiler— An  enclosed  device  using 
controlled  flame  combustion  and  having  the 
following  characteristics; 

(1)(i)  The  unit  must  have  physical 
provisions  for  recovering  and  exporting 
thermal  energy  in  the  form  of  steam,  heated 
fluids,  or  heated  gases;  and 

(ii)  The  unit's  combustion  chamber  and 
primary  energy  recovery  section(s)  must  be  of 
integral  design.  To  be  of  integral  design,  the 
combustion  chamber  and  the  primary  energy 
recovery  section(s)  (such  as  waterwalls  and 
superheaters)  must  be  physically  formed  into 
one  manufectured  or  assembled  unit.  A  unit 
in  which  the  combustion  chamlier  and  the 
primary  energy  recovery  section(s)  are  joined 
only  by  ducts  or  connections  carrying  flue 
gas  is  not  integrally  designed:  however, 
secondary^nergy  recovery  equipment  (such 
as  economizers  or  air  preheaters)  need  not  be 
physically  formed  into  the  same  unit  as  the 
combustion  chamber  and  the  primary  energy 
recovery  section  The  following  units  are  not 
precluded  from  being  boilers  solely  because 
they  are  not  of  integral  design:  process 
heaters  (units  that  transfer  energy  directly  to 
a  process  stream),  and  fluidized  bed 
combustion  units:  and 

(iii)  While  in  operation,  the  unit  must 
maintain  a  thermal  energy  recovery 
efficiency  of  at  least  60  percent,  calculated  in 
terms  of  the  recovered  energy  compared  with 
the  thermal  value  of  the  fuel:  and 

(iv)  The  unit  must  export  and  utilize  at 
least  75  percent  of  the  recovered  energy, 
calculated  on  an  annual  basis.  In  this 
calculation,  no  credit  shall  be  given  for 
recovered  heat  used  internally  in  the  same 
unit.  (Examples  of  internal  use  are  the 
preheating  of  fuel  or  combustion  air,  and  the 
driving  of  induced  or  forced  draft  fans  or 
feed  water  pumps):  or 

(2)  The  unit  is  one  which  the  Regional 
Administrator  has  determined,  on  a  case-by- 
case  basis,  to  be  a  boiler,  after  considering  the 
standards  in  Section  260.32. 

BPT— The  best  practicable  control 
technology  currently  available,  as  described 
in  Sec.  304(b)(1)  of  the  CWA. 


Captive — Used  to  describe  a  facility  that 
only  accepts  waste  generated  on  site  and/or 
by  the  owner  operator  at  the  facility. 

Centralized  waste  treatment  facility— Any 
facility  that  treats  any  hazardous  or  non- 
hazardous  industrial  wastes  received  from 
off-site  by  tanker  truck,  trailer/roll-off  bins, 
drums,  barge,  pipeline,  or  other  forms  of 
shipment.  A  "centralized  waste  treatment 
facility"  includes  (1)  a  facility  that  treats 
waste  received  from  off-site  exclusively  and 
(2)  a  facility  that  treats  wastes  generated  on- 
site  as  well  as  waste  received  from  off-site. 

Clarification — A  treatment  designed  to 
remove  suspended  materials  frt>m 
wastewater — typically  by  sedimentation. 

Clean  Water  Act  /CWA>— The  Federal 
Water  Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  1251  et  seq.).  as  amended, 
inter  alia,  by  the  Clean  Water  Act  of  1977 
(Public  Law  95-217)  and  the  Water  Quality 
Act  of  1987  (Public  Uw  100-4). 

Closed — A  focility  or  portion  thereof  that  is 
currently  not  receiving  or  accepting  wastes 
and  has  undergone  final  closure. 

Combustion  unit — A  device  for  waste 
treatment  which  uses  elevated  temperatures 
as  the  primary  means  to  change  the  chemical, 
physical,  biological  character  or  composition 
of  the  waste.  Examples  of  combustion  units 
are  incinerators,  fuel  processors,  boilers, 
industrial  furnaces,  and  kilns. 

Commercial  facility — Facilities  that  accept 
waste  from  off-site  for  treatment  from 
facilities  not  under  the  same  ownership  as 
their  facility.  Commercial  operations  are 
usually  made  available  for  a  fee  or  other 
remuneration.  Conunercial  waste  treatment 
does  not  have  to  be  the  primary  activity  at 
a  focility  for  an  operation  or  unit  to  be 
considered  "commercial." 

Conventional  pollutants — The  pollutants 
identified  in  Sec.  304(a)(4)  of  the  CWA  and 
the  regulations  thereunder  (biochemical 
oxygen  demand  (BOD)),  total  suspended 
solids  (TSS),  oil  and  grease,  fecal  coliform, 
and  pH). 

Direct  discharger — A  focility  that 
discharges  or  may  discharge  treated  or 
untreated  pollutants  into  waters  of  the 
United  States. 

Disposal — Intentional  placement  of  waste 
or  waste  treatment  residual  into  or  on  any 
land  where  the  material  will  remain  after 
closure.  Waste  or  residual  placed  into  any 
water  is  not  defined  as  disposal,  but  as 
discharge. 

EA — Economic  Analysis 

Effluent — Wastewater  discharges. 

Effluent  limitation — Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the  Administrator 
on  quantities,  rates,  and  concentrations  of 
chemical,  physical,  biological,  and  other 
constituents  which  are  discharged  from  point 
sources  into  navigable  waters,  the  waters  of 
the  contiguous  zone,  or  the  ocean.  (CWA 
Sections  301(b)  and  304(b).) 

£Pi4— The  U.S.  Environmental  Protection 
Agency. 

Facility — A  facility  is  all  contiguous 
property  owned,  operated,  leased  or  under 
the  control  of  the  same  person.  The 
contiguous  property  may  be  divided  by 
public  or  private  right-of-way. 


Fuel  Blending — ^The  process  of  mixing 
organic  waste  for  the  purpose  of  generating 
a  fuel  for  reuse. 

Hazardous  Waste — Any  waste,  including 
wastewaters  defined  as  hazardous  under 
RCRA,  Toxic  Substances  Control  Act  (TSCA), 
or  any  state  law. 

/ncinerator— means  any  enclosed  device 
that: 

(1)  Uses  controlled  flame  combustion  and 
neither  meets  the  criteria  for  classification  as 
a  boiler,  sludge  dryer,  or  carbon  regeneration 
unit,  nor  is  listed  as  an  industrial  furnace:  or 

(2)  Meets  the  definition  of  infrared 
incinerator  or  plasma  arc  incinerator. 

Indirect  discharger — A  facility  that 
discharges  or  may  discharge  pollutants  into 
a  publicly-owned  treatment  works. 

Industrial  Furnace — means  any  of  the 
following  enclosed  devices  that  are  integral 
components  of  manufacturing  processes  and 
that  use  thermal  treatment  to  accomplish 
recovery  of  materials  or  enei;gy: 

(1)  Cement  kilns 

(2)  Lime  kilns 

(3)  Aggregate  kilns 

(4)  Phosphate  kilns 

(5)  Coke  ovens 

(6)  Blast  furnaces 

(7)  Smelting,  melting  and  refining  furnaces 
(including  pyrometallurgical  devices  such  as 
cupolas,  reverberator  furnaces,  sintering 
machine,  roasters,  and  foundry  furnaces) 

(8)  Titanium  dioxide  chloride  process 
oxidation  reactors 

(9)  Methane  reforming  furnaces 

(10)  Pulping  liquor  recovery  furnaces 

(11)  Combustion  devices  used  in  the 
recovery  of  sulfur  values  from  spent  sulfuric 
acid 

(12)  Halogen  acid  furnaces  (HAFs)  for  the 
production  of  acid  from  halogenated 
hazardous  waste  generated  by  chemical 
production  facilities  where  the  furnace  is 
located  on  the  site  of  a  chemical  production 
facility,  the  acid  product  has  a  halogen  acid 
content  of  at  least  3  percent,  the  acid  product 
is  used  in  a  manufacturing  process,  and 
except  for  hazardous  waste  oumed  as  fuel, 
hazardous  waste  fed  to  the  furnace  has  a 
minimum  halogen  content  of  20  percent  as 
generated.  » 

(13)  Such  other  devices  as  the 
Administrator  may,  after  notice  and 
comment,  add  to  this  list  on  the  basis  of  one 
or  more  of  the  following  factors: 

(i)  The  design  and  use  of  the  device 
primarily  to  accomplish  recovery  of  material 
products: 

(ii)  The  use  of  the  device  to  bum  or  reduce 
raw  materials  to  make  a  material  product: 

(iii)  The  use  of  the  device  to  bum  or  reduce 
secondary  materials  as  effective  substitutes 
for  raw  materials,  in  processes  using  raw 
materials  as  principal  feedstocks: 

(iv)  The  use  of  the  device  to  bum  or  reduce 
secondary  materials  as  ingredients  in  an 
industrial  process  to  make  a  material 
product: 

(v)  The  use  of  the  device  in  common 
industrial  practice  to  produce  a  material 
product:  and, 

(vi)  Other  factors,  as  appropriate. 

Industrial  Waste — Hazardous  or  non- 
hazardous  waste  generated  from  industrial 
operation.  This  definition  excludes  refuse 
and  infectious  wastes. 


Industrial  Waste  Combustor  fixiUty—Any 
thermal  unit  that  burns  any  hazardous  or 
non-hazardous  industrial  wastes  received 
from  off-site  from  Cacilitles  not  under  their 
sama  corporate  structure  or  subfect  to  the 
sama  ownership.  This  tenn  includes  the 
following:  a  facility  that  bums  waste  received 
from  off-site  exclusively  as  well  as  a  bcility 
that  bums  wastn  generated  on-site  and  %vaste 
received  from  off-site.  Examples  of  a 
commarcial  industrial  waste  combustor 
fiKility  include:  rotary  kiln  incinerators, 
cement  kilns,  aggregate  kiliu,  boilers,  etc 

Industrial  Waste  Combustor  wastewater^ 
Watar  used  in  air  pollution  control  systems 
of  industrial  wraste  combustion  operations  or 
watar  used  to  quench  flue  gas  or  sl^ 
gsnarated  as  a  result  of  inchistrial  waste 
conbustion  operations. 

Intmcompany—A  fecility  that  treats, 
dtepoMs.  or  recycles/recovers  wastes 
generated  by  off-site  Eacilities  under  the  same 
aapocate  ownership.  The  {acility  may  also 
treat  on-site  generated  wastes.  If  any  waste 
from  other  {acilities  not  imder  the  same 
corporate  ovmership  is  accepted  for  a  fiee  or 
odier  remunerations,  the  facility  is 
considered  commercial. 

LTA — Long-term  average.  For  purposes  of 
the  effluent  guidelines,  average  pollutant 
lavab  achieviBd  over  a  period  of  time  by  a 
fiKility,  subcategory,  or  technology  option. 
LTAs  were  used  in  developing  the 
limitations  and  standards  in  today's 
I»oposed  regulation. 

Minimum  level— The  level  at  which  an 
analytical  system  gives  recognizable  signals 
and  an  aoceptri>to  calibration  point. 

Municipal  Facility— A  facility  which  is 
o%nied  or  operated  by  a  municipal,  county, 
or  r^ional  government 

New  Source — "New  source"  is  defined  at 
40  CFR  122.2  and  122.29  for  direct 
diachaiging  facilities  and  at  40  CFR  403.3  frir 
fiKilities  discharging  to  a  POTW. 

Mon-commercio/^ia/ify— Facilities  that 
accept  waste  from  off-site  for  treatment  only 
from  fiKilities  under  the  same  ownership  as 
their  fKility. 

Non-conventional  pollutants — Pollutants 
that  are  neither  conventional  pollutants  nor 
priority  pollutants  listed  at  40  CFR  Part  401. 

Nott-detect  value — ^A  concentration-based 
measurement  reported  below  the  sample 
specific  detection  limit  that  can  reliably  be 
measured  by  the  analytical  method  for  the 
pollutant 

Non-hazardous  waste — All  waste  not 
defined  as  hazardous  under  fsderal  or  state 
law. 

Non-water  quality  environmental  impact — 
An  environmental  impact  of  a  control  or 
treatment  technology,  other  than  to  surfoce 


NPDES— The  Natural  Pollutant  Discharge 
Elimination  System  authorized  under  Sec. 
402  of  the  CWA.  NPDES  requires  permits  for 
dischaige  of  pollutants  from  any  point  source 
into  waters  of  the  United  States. 

NSPS — New  Source  Performance 
Standards. 

OCPSF— Organic  Chemicals,  Plastics,  and 
Synthetic  Fibms  ManufKturing  Effluent 
Guideline  (40  CFR  Part  414). 

0/f-S/t»— "Off-site"  means  outside  the 
boundaries  of  a  facility. 


On-site — "On-site"  means  within  the 
boundaries  of  a  facility. 

Outfall — ^The  mouth  of  conduit  drains  and 
other  conduits  from  which  a  facility  effluent 
dischaiges  into  receiving  waters  or  POTWs. 

Point  source  categpry—A  Category  of 
sources  of  %vater  pollutants. 

Pollutant  (to  water)— Dtedgpd  spoil,  solid 
waste,  incinerator  residue,  filter  bacicwash 
sewage,  garbage,  sewage  sludge,  munitions, 
chemical  wrastes,  biological  materials^  certain 
radioactive  matwials.  heat,  wrecked  or 
discarded  equipment  rock.  sand,  cellar  dirt 
and  industrial,  municipal,  and  agricultural 
waste  dischaiged  into  watar. 

POTW  or  rt7nv»-^»ublidy-owned 
treatment  works,  as  defined  at  40  CFR 
403.3(o). 

Pretreatment  standard— A  regulation  that 
establishes  industrial  wastewratar  effluent 
quality  required  for  disdiarge  to  a  POTW. 
(CWA  Section  307(b).) 

Priority  pollutants— The  pollutants 
designated  by  EPA  as  priority  in  40  CFR  Part 
423  Appendix  A. 

Process  irastewnter— "Process  wastewater" 
is  defined  at  40  CFR  122.2. 

KBS — Pretreatment  standards  for  existing 
sources  of  indirect  dischaiges,  under  Sec. 
307(b)  of  the  CWA 

PSNS-^'retreatment  standards  for  new 
sources  of  indirect  dischaiges,  under  Sec 
307(b)  and  (c)  of  the  CWA. 

BCRA — Resource  Conventional  and 
Recovery  Act  (Public  Law  94-58^  of  1976, 
as  amended. 

Residuals — ^The  material  remaining  after  a 
natural  or  technological  (xtxress  has  taken 
place,  e.g.,  the  slu<^  remaining  after  initial 
wastewater  treatment 

Sewage  S/udge— Sludge  generated  by  a 
sewage  treatment  plant  or  POTW. 

S/C— Standard  Industrial  Classification 
(SIC).  A  numerical  categorization  system 
used  by  the  U.S.  Department  of  Commerce  to 
catalogue  economic  activity.  SIC  codes  refer 
to  the  products,  or  group  of  products, 
produced  or  distrilnited,  or  to  services 
rendered  by  an  operating  establisliment  SIC 
codes  are  used  to  group  establishments  by 
the  economic  activities  in  which  tliey  are 
engaged.  SIC  codes  often  denote  a  facility's 
primary,  secondary,  tertiary,  etc  econcMnic 
activities. 

Sludge— The  accumulated  solids  separated 
from  liquids  during  processing. 

Small  business — Businesses  with  annual 
sales  revenues  less  than  S6  million.  This  is 
the  Small  Business  Administration  definition 
of  small  business  for  SIC  code  4953,  Refose 
Systems  (13  CFR  Ch.I,  S  121.601). 

Solidification — ^The  addition  of  agents  to 
convert  liquid  or  semi-liquid  hazardous 
waste  to  a  solid  before  bt^ial  to  reduce  the 
leaching  of  the  waste  material  and  the 
possible  migration  of  the  waste  or  its 
constituents  from  the  facility.  The  process  is 
usually  accompanied  by  stabilization. 

Solids — For  the  purpose  of  this  notice,  a 
waste  that  has  a  very  low  moisture  content, 
is  not  frve-flowing,  and  does  not  release  free 
liquids.  This  definition  deals  with  the 
physical  state  of  the  waste,  not  the  RCRA 
definition. 

Stabilization — A  hazardous  waste  process 
that  decreases  the  mobility  of  waste 


constituents  by  means  other  tlian 
solidification.  Stabilization  techniques 
include  mixing  the  waste  mth  sorbents  such 
as  fly  ash  to  remove  bee  liquids.  For  the 
purpose  of  this  mle,  chemical  precipitati<Hi 
is  not  a  technique  for  stabilization. 

Treatment — Any  activity  designed  to 
change  the  charactn  or  composition  of  any 
waste  so  as  to  prepare  it  for  transportation, 
stmage,  or  disposal;  render  it  amenable  tat 
recycling  or  recovery;  or  reduce  it  in  volume. 

TSS — ^Total  Suspended  Solids.  A  measure 
of  the  amount  of  particulate  matter  that  is 
suspended  in  a  water  sample.  The  measure 
is  obtained  by  filtering  a  water  sample  of 
known  volume.  The  particulate  matmial 
retained  on  the  filter  is  then  dried  and 
weighed. 

Waste  Beceipt — Wastes  received  for 
treatment  or  recovery. 

Wastewata-  treatment  system — ^A  fiKility, 
including  contiguous  land  and  structures, 
used  to  receive  and  treat  wastewater.  The 
discharge  of  a  pollutant  from  such  a  facility 
is  subject  to  r^ulation  under  the  Clean  Water 
Act 

Waters  (^the  United  States— See  40  CFR 
122.2. 

Zero  discharge — No  dischaige  of  pollutants 
to  waters  of  the  United  States  or  to  a  POTW. 
Also  included  in  this  definition  are 
"alternative"  dischaige  of  pollutants  by  way 
of  evaporation,  deep-well  injection,  off-site 
transfer,  and  land  appUcation. 

List  of  Subjects  in  40  CFK  Part  444 

Enviroamental  protection.  Hazardous 
waste.  Incineration.  Waste  traatmwat 
and  disposal,  Water  pollution  control. 

Dated:  November  26. 1997. 
Carol  M.  Browner, 

Administrator. 

Accordingly,  40  CFR  part  444  is 
proposed  to  be  added  to  read  as  follows: 

PART  444— WASTE  COM8USTOR8 
POINT  SOURCE  CATEGORY 


Subpart  A— industrial  WmIb 
Siibcategery 


General  Preinaians 

444.1  Definitions. 

444.2  Scope  of  this  part. 

444.3  Monitoring  requirements  for  the 
Industrial  Waste  Combustors. 

I.i»itati— e  and  Standards  far  Exiatii« 
Indnatrial  Waste  Cowhwtar  Facilities 


444.10  Proposed  effluent  limitaticms  for 
existing  Industrial  Waste  Combustor 
facilities  that  dischaige  Industrial  Waste 
Combustor  wastewater  to  navigable 
waters. 

444.11  Proposed  pretreatment  standards  for 
existing  Industrial  Waste  Combustor 
facilities  that  introduce  Industrial  Waste 
Combustor  wastewater  into  a  POTW. 
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Limitations  and  Standards  for  New 
Industrial  Waste  Combustor  Facilities 

444.20  Proposed  effluent  limitations  for 
new  Industrial  Waste  Combustor 
facilities  that  will  discharge  Industrial 
Waste  Combustor  wastewater  directly ' 
into  navigable  waters. 

444.21  Proposed  pretreatment  standards  for 
new  Industrial  Waste  Combustor 
facilities  that  will  introduce  Industrial 
Waste  Combustor  wastewater  into  a 
POTW. 

Authority:  33  U.S.C.  1311, 1314. 1318, 
1317.  and  1361. 

Subpart  A— Industrial  Waste 
ComtNJStor  Subcategory 

General  Provisions 

§444.1    Oeflnlttons. 

EPA's  regulations  in  this  part  may  use 
words  and  phrases  that  are  unfamiliar  to 
you.  To  help  you  understand  its 
regulations  in  this  part.  EPA  has  deHned 
some  of  these.  You  should  look  at  40 
CFR  parts  122  and  401  when  reading  the 
regulations  in  this  part.  In  addition  to 
the  definitions  in  40  CFR  parts  122  and 
401.  the  following  definitions  apply 
specifically  to  this  part: 

Conventional  pollutants.  Section  304 
of  the  CWA  requires  EPA  to  identify 
conventional  pollutants  and  how  much 
effluent  reduction  may  be  obtained 
through  use  of  best  conventional  control 
technology  for  categories  of  dischargers. 
EPA  has  identified  the  following  as 
conventional  pollutants:  biochemical 
oxygen  demand  (BOD^),  total  suspended 
solids  (TSS),  oil  and  grease.  pH,  and 
fecal  coliform. 

Facility  means  all  contiguous  property 
owned,  operated,  leased  or  under  the 
control  of  the  same  person  or  entity.  The 
contiguous  property  may  be  divided  by 
public  or  private  right-of-way. 

Industrial  waste  means  hazardous  or 
non-hazardous  waste  generated  from 
industrial  operations.  Refuse  and 
infectious  wastes  are  not  industrial 
waste. 

Industrial  Waste  Combustor  facility 
means  any  thermal  unit  that  burps  any 
hazardous  or  non-hazardous  industrial 
wastes  received  from  off-site  from 
facilities  not  under  their  same  corporate 
structure  or  subject  to  the  same 
ownership.  This  term  includes  the 
following:  a  facility  that  bums  waste 
received  from  off-site  exclusively  as 
well  as  a  facility  that  bums  wastes 
generated  on-site  and  waste  received 
m>m  off-site.  Examples  of  a  commercial 
industrial  waste  combustor  facility 
include:  rotary  kiln  incinerators,  cement 
kilns,  lime  kilns,  aggregate  kilns,  and 
boilers. 

Industrial  Waste  Combustor 
wastewater  means  water  used  in  air 


pollution  control  systems  of  industrial 
waste  combustion  operations  or  water 
used  to  quench  flue  gas  or  slag 
generated  as  a  result  of  industrial  waste 
combustion  operations. 

Non-conventional  pollutants  means 
pollutants  that  are  neither  conventional 
pollutants  nor  priority  pollutants. 

Off-site  means  outside  the  boundaries 
of  a  facility. 

On-site  means  within  the  boundaries 
of  a  facility. 

POTW.  Publicly-owned  treatment 
works  as  defined  at  40  CFR  403.3(o). 

Priority  pollutants  means  the 
pollutants  designated  by  EPA  as  priority 
in  40  CFR  part  423,  Appendix  A. 

You  means  the  owner  or  operator  of  a 
commercial  industrial  waste  combustor 
facility. 

S444.2    Scope orthis part 

(a)  Subchapter  N  of  title  40  of  the 
Code  of  Federal  Register  contains  EPA's 
CWA  effluent  guidelines  and  standards 
regulations.  The  provisions  of  this  part 
apply  only  to  the  discharge  of  Industrial 
Waste  Combustor  wastewater.  The 
discharge  of  other  wastewater  may  be 
subject  to  other  applicable  provisions  of 
this  subchapter  N. 

(b)  The  provisions  of  this  part  apply 
to  you  if: 

(1)  You  operate  a  commercial. 
Industrial  Waste  Combustor  facility  that 
receives  industrial  waste  firom  off-site 
for  buming;  and 

(2)  You  discharge  Industrial  Waste 
Combustor  wastewater. 

(c)  The  provisions  of  this  part  do  not 
apply  to  you  if  you  operate  an  Industrial 
Waste  Combustor  facility  that  only 
bums  wastes  that  are  generated 
exclusively  on-site  and/or  bums  wastes 
received  exclusively  from  off-site  from 
other  facilities  that  are  under  the  same 
corporate  ownership. 

§444.3    MonHortng  requirenMnta  for  the 
Industrial  Waste  ComtHistors. 

You  must  monitor  to  demonstrate 
compliance  with  the  limitations  or 
standards.  Here  are  your  monitoring 
rejquirements:  The  "monthly  average" 
regulatory  values  are  the  basis  for  ihe 
monthly  average  effluent  limitations  in 
direct  discharge  permits  and 
pretreatment  standards.  You  must 
comply  with  the  monthly  average 
discharge  limit  regardless  of  the  number 
of  samples  you  average. 

Limitations  and  Standards  for  Existing 
Industrial  Waste  Combustor  Facilities 

§444.10    Proposed  •ffluant  limitations  for 
existing  industrM  Wsste  Combustor 
tacMltlss  Ihst  dlsehsrgs  Industrtsl  Wsste 
Combustor  waslswstsr  to  nsvigsbls  wstsrs. 

The  provisions  of  this  section  apply  to 
existing  direct  dischargers  of  Industrial 


Waste  Combustor  wastewater.  If  you 
discharge  Industrial  Waste  Combustor 
■  wastewater,  except  as  provided  in  40 
CFR  125.30  through  125.32,  you  must 
achieve  the  effluent  limitations  listed  as 
follows: 

(a)  Effluent  limitations  attainable 
through  the  best  practicable  control 
technology  currently  available  (BPT). 
The  following  table  specifies  the 
effluent  limitations  attainable  through 
the  best  practicable  control  technology 
currently  available  (BPT): 

BPT  Effluent  Limitations  (mg/l) 


PoNutant  or  pollutant  pa- 
rameter 


Conventional  Pollutants: 

TSS 

pH  

Priority  and  Non-Con- 
ventional Pollutants: 

Arsenic ^~, 

Cadmium  

Chromium 

Copper  

Lead 

Mercury 

Silver „ 

Titanium 

Zinc 


Maxi- 
mum for 
anyone 
day 


0.0166 
0.137 
0.0205 
0.0224 
0.0957 
0.00409 
0.0102 
0.0442 
0.0532 


Monthly 
average 


7.46 
(') 


0.0162 

0.0493 

0.013 

0.0131 

0.0606 

0.00259 

0.00648 

0.0159 

0.0354 


*  Within  the  range  6.0  to  90.  pH  units. 

(b)  Effluent  limitations  attainable 
throu^  the  best  conventional  pollutant 
control  technology  (BCT).  The  BCT 
effluent  limitations  for  the  conventional 
pollutants,  TSS  and  pH,  are  the  same  as 
those  specified  in  the  table  in  paragraph 
(a)  of  this  section. 

(c)  Effluent  limitations  attainable 
through  the  best  available  technology 
economically  achievable  (BAT).  The 
BAT  effluent  limitations  are  the  same  as 
those  specified  for  BPT  for  the  priority 
and  non-conventional  pollutants  in  the 
table  in  paragraph  (a)  of  this  section. 

§444.11    Propossd  pfstrsatmsnt  standards 
for  existing  Industrisi  Wssia  Combustor 
fsclNtlss  that  mtroduos  Industrisi  Wsste 
Combustor  wsstowatar  Into  a  POTW. 


The  provisions  of  this  section  apply  to 
any  existing  Industrial  Waste  Combustor 
facility  that  introduces  Industrial  Waste 
Combustor  wastewater  into  a  publicly- 
owned  treatment  works  (POTW).  Except 
as  provided  in  40  CFR  403.7  and  403.13, 
any  existing  Industrial  Waste  Combustor 
facility  subject  to  this  part  must  comply 
with  40  CFR  part  403  and  the  following 
pretreatment  standards  for  existing 
sources  (PSES): 
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PRETREATMENT  STANDARDS  (MQ/L) 


rakiiani  or  polutant  pa- 
rameter 

Maxi- 
mum for 
anyone 
day 

Monthly 
average 

Pnority  aiKl  Non-Con- 
vsnlional  Pdutants: 
Aissnic 

0.0323 

0.484 

0.0203 

0.0684 

0.0968 

0.00536 

0.0193 

0.0131 

0248 

0  0172 

Cadmium „ 

Chromium  ................. 

Conner 

0.160 

0.013 

00322 

I«a4 

0062 

Mercury ....„ 

Siwer 

THanium 

Zinc 

0.00343 

0.0123 

0.00614 

0.159 

LimitatioBS  and  Standards  for  New 
iMliistrial  Waste  Cambastar 

Ficilities 


§444.20 
nsw  Industrfal 
um  Win  mscnargs 
Combustor 


offlusnt  Hmltations  for 
Combustor  fsemues 
Industrisi  Wssto 
dhseOyinto 


Any  Industrial  Waste  Combustor 
facilities  subject  to  this  part  that  is  a 
new  siHuce  must  comply  with  new 
source  performance  standards  (NSPS). 
NSPS  is  the  same  as  specified  in  the 
table  in  §  444.10(a). 


§444.21 

tor  nsw  induslrisl  wasto  Combustor 
facHMss  Ihst  wdl  mtroduos  industrtsl 
Combustor  WSstoMwtor  kito  s  POTW 


The  provisions  of  this  section  apply  to 
any  industrial  Waste  Combustor  facility 
subject  to  this  part  that  is  a  new  soiux» 
and  introduces  pollutants  into  a 
publicly-owned  treatment  works.  Except 
aftiprovided  in  40  CFR  403.7,  any  new 
industrial  Waste  Combustor  source  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards  for 
new  sources  (PSNS).  PSNS  is  the  same 
as  specified  in  the  table  in  §444.11. 

[FR  Doc  98-3086  Filed  2-5-98: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  445 

RIN  204(^-AC23 

[FRL— S931-6] 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  PerformarKe  Standards  for  ttte 
Landfills  Point  Source  Category 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  proposal  represents  the 
Agency's  first  effort  to  develop  Clean 
Water  Act  (CWA)  national  effluent 
limitations  guidelines  and  pretreatment 
standards  for  wastewater  discharges 
from  stand-alone  landfills  unassociated 
with  other  industrial  or  commercial 
activities. 

The  proposed  regulation  would 
establish  technology-based  effluent 
limitations  for  wastewater  discharges  to 
navigable  waters  associated  with  the 
operation  of  new  and  existing  hazardous 
and  non-hazardous  landfill  facilities 
regulated  under  Subtitle  C  or  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  proposal 
would  also  establish  pretreatment 
standards  for  the  introduction  of 
pollutants  into  Publicly  Owned 
Treatment  Works  (POTW)  associated 
with  the  operation  of  new  and  existing 
hazardous  landfills  regulated  under 
Subtitle  C  of  RCRA.  Sources  of  landfill 
wastewater  at  these  facilities  include, 
but  are  not  limited  to,  landfill  leachate 
and  gas  collection  condensate. 

The  proposal  would  not  establish 
pretreatment  standards  for  the 
introduction  of  pollutants  into  Publicly 
Owned  Treatment  Works  (POTW) 
associated  with  the  operation  of  new 


and  existing  non-hazardous  landfills 
regulated  under  Subtitle  D  of  RCRA. 

The  proposal  would  not  apply  to 
wastewater  discharges  from  captive 
landfills  located  at  industrial  facilities 
that  commingle  landfill  process 
wastewater  with  non-landfill  procatt 
wastewater  for  treatment,  provided  that 
the  landfill  receives  only  waste 
generated  on-site  or  waste  generated 
from  a  similar  activity  at  another  f)k:ility 
under  the  same  corporate  structure. 
Further,  the  proposed  regulation  would 
also  not  apply  to  wastewater  discharges 
associated  with  treatment  of 
contaminated  groundwater  from 
hazardous  and  non-hazardous  landfills. 

Compliance  with  this  proposed 
regulation  is  estimated  to  reduce  the 
discharge  of  pollutants  by  at  least 
800,000  pounds  per  year  and  to  cost  an 
estimated  $  7.71  million  annualized 
(1996  dollars,  post-tax  for  non- 
government facilities). 
DATES:  Comments  on  the  proposal  must 
be  received  by  May  7, 1998.    ' 

In  addition,  EPA  will  conduct  a 
workshop  and  public  hearing  on  the 
pretreatment  standards  of  the  rale.  The 
meeting  will  be  held  on  February  24, 
1998,  from  10:00  am  to  2:00  pm. 
ADDRESSES:  Send  written  comments  and 
supporting  data  on  this  proposal  to: 
Michael  Bbner.  US  EPA.  (4303).  401  M 
Street  S.W.,  Washington.  D.C.  20460. 
Please  submit  an  original  and  two 
copies  of  your  comments  and  enclosures 
(including  references). 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  commenters  cite, 
where  possible  the  paragraph(s)  or 
sections  in  the  notice  or  supporting 
documents  to  which  each  comment 
refers.  Commenters  should  use  a 
separate  paragraph  for  each  issue 
discussed. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 


should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect  format  or  ASCII  file  format. 

Comments  may  also  be  filed 
electronically  to 

"Ebner.Michael@epamail.epa.gov". 
Electronic  comments  must  be  submitted 
as  an  ASCII  or  Wordperfect  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Electronic 
comments  must  be  identified  by  the 
docket  number  W-97-17  and  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

The  public  record  is  available  for 
review  in  the  EPA  Water  Docket.  401  M 
Street  S.W.,  Washington.  D.C.  20460. 
The  record  for  this  rulemaking  has  been 
established  under  docket  number  W- 
97-17.  and  includes  supporting 
documentation,  but  does  not  include 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  The  record 
is  available  for  inspection  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 

The  workshop  and  public  hearing 
covering  the  rulemaking  will  be  held  at 
the  EPA  headquarters  auditorium. 
Waterfront  Mall.  401  M  St.  SW, 
Washington,  DC.  Persons  wishing  to 
present  formal  comments  at  the  public 
hearing  should  have  a  vtrritten  copy  for 
submittal. 

R)R  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Mr.  Michael  Ebner  at  (202)  260-5397. 
For  additional  economic  information 
contact  Mr.  William  Anderson  at  (202) 
260-5131. 

SUPPLEMENTARY  INFORMATION:i?egu/afed 
Entities:  Entities  potentially  regulated 
by  this  action  include: 


Catagory 


Examples  of  regulated  entities 


Industry 


State,  municipal  or  tnbal 

Govern  meoi 
Federal  Government 


LandfiMs  regulated  under  Subtitle  C  or  Subtitle  D  ol  RCRA  itiat  collect  and  discharge  landTiN  generated 

wastewaters  and  are  not  located  at  other  industrial  or  commeraai  laciMies. 
Landfills  regulated  under  SutXitte  C  or  Subtitle  D  of  RCRA  ttiat  collect  and  discharge  landTiN  generated 

wastewaters  and  are  not  located  at  other  industrial  or  commercial  facilities. 
Laixlfrtls  regulated  under  SutMitle  C  or  Subtitle  D  of  RCRA  that  coiled  and  discharge  landfill  generated 

wastewaters  and  are  not  located  at  other  industrial  or  commercial  facilities. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 


be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §445.02  of  the 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Supporting  Documentation 

The  regulations  proposed  today  are 
supported  by  several  major  documents: 

1.  "l[)evelopment  Document  for 
Proposed  Effluent  Limitations 
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Guidelines  and  Standards  for  the 
Landfills  Categmy"  (EPA  821^-97- 
022).  Hereafter  referred  to  as  the 
Technical  Development  Docxunent, 
presents  EPA's  technical  conclusions 
concerning  the  proposal.  EPA  describes, 
among  other  things,  the  data  collection 
activities  in  support  of  the  proposal,  the 
wastewater  treatment  technology 
options,  wastewater  characterization, 
and  the  estimation  of  costs  to  the 
industry. 

2.  "Economic  and  Cost-Effectiveness 
Analysis  for  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Landfills  Category"  (EPA  821-B- 
97-005). 

3.  "Statistical  Support  Document  for 
Proposed  Effluent  Liinitations 
Guidelines  and  Standards  for  the 
Landfills  Category"  (EPA  821^-97- 
006).. 

4.  "Environmental  Assessment  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Landfills  Category"  (EPA  821^-97- 
007). 

How  To  Obtain  Supporting  Documents 

The  Technical  and  Economic 
Development  Docimients  can  be 
obtained  through  EPA's  Home  Page  on 
the  Internet,  located  at  www.EPA.gov/ 
OST/rules.  The  dociunents  are  also 
available  from  the  OfBce  of  Water 
Resource  Center,  RC-4100,  U.S.  EPA. 
401  M  Street  SW,  Washington,  D.C. 
20460;  telephone  (202)  260-7786  for  the 
voice  mail  publication  request. 
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Appendix  A:  Definitions.  Acronyms,  and 
Abbreviations  Used  in  This  Notice 

L  Legal  Authority 

These  regulations  are  proposed  imder 
the  authority  of  Sections  301,  304, 306, 
307,  308.  and  501  of  the  Clean  Water 
Act,  33  U.S.C.  1311. 1314. 1316. 1317. 
1318,  and  1361. 


n.  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters" 
(Section  101(a),  33  U.S.C.  1251(a)).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  vrith  the 
statute.  The  Clean  Water  Act  confrtints 
the  problem  of  water  pollution  on  a 
nufliber  of  different  &t>nts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amoimts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectiy  through  sewers  flowing  to 
publicly-owned  treatment  works  ^ 

(POTWs)  (Section  307(b)  and  (c).  33 
U.S.C.  1317(b)  and  (c)).  National 
pretreatment  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  which  may  pass 
through  or  interfere  with  POTW 
operations.  Generally,  pretreatment 
standards  are  designed  to  ensure  that 
wastewater  from  direct  and  indirect 
industrial  dischargers  are  subject  to 
similar  levels  of  treatment.  In  addition. 
POTWs  are  required  to  implement  local 
treatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  wiih 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  disd^argers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

1.  Best  Practicable  Control  Technology 
Currentiy  Available  (BPT)— Sec. 
304(b)(1)  of  the  CWA 

In  the  guidelines  for  an  industry 
category.  EPA  defines  BPT  effluent 
limits  for  conventional,  priority.'  and 


'  In  tlie  initial  stages  of  EPA  CWA  regulation.  EPA 
e&rts  emphasized  the  achievement  of  BPT 
limitations  for  control  of  the  "cJassicaJ"  pollutants 
(e.g..  TSS,  pH,  BOOs).  However,  nothing  on  the  face 
of  the  statute  explicitly  restricted  BPT  limitation  to 

fTontiniieri 
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non-conventional  pollutants.  In 
specifying  BPT.  EPA  looks  at  a  number 
of  factors.  EPA  first  considers  tbe  cost 
of  achieving  effluent  reductions  in 
relation  to  the  effluent  reduction 
benefits.  The  Agency  also  considers:  the 
age  of  the  equipment  and  facilities,  the 
processes  employed  and  any  required 
process  changes,  engineering  aspects  of 
the  control  technologies,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  other  factors  as  the  Agency  deems 
appropriate  {CWA  304(b)(1)(B)). 
Traditionally.  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristic.  Where,  however,  existing 
performance  is  uniformly  inadequate, 
EPA  may  reauire  higher  levels  of  control 
than  currently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practically 
applied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCD— Sec.  304(b)(4y  of  the 
CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  sources.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BODs). 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

3.  Best  Aval  liable  Technology 
Economically  Achievable  (BAT) — Sec. 
304(b)(2)  of  the  CWA 

In  general.  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 


■uch  pollutants.  Kollowiag  patMge  of  tbe  Clean 
Water  Act  of  1977  with  its  requirement  for  points 
lourcet  to  achieve  best  available  technology 
limitations  to  control  discharges  of  toxic  pollutants. 
EPA  shifted  its  focus  to  address  the  listed  priority 
pollutants  under  the  guideline*  program.  BPT 
guidelines  continue  to  include  limitation*  to 
addzaa*  all  pollutant*. 


plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  Eacilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors.  Unlike  BPT  limitations. 
BAT  limitations  may  be  based  on 
effluent  reductions  atttunable  through 
changes  in  a  facility's  processes  and 
operations.  As  with  BPT.  where  existing 
performance  is  uniformly  inadequate. 
BAT  may  require  a  higher  level  of 
performance  than  is  currently  being 
achieved  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upon 
process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industry  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Sec.  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result.  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  noncQnventional,  and 
priority  pollutants).  In  establishing 
NSPS.  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effiuent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere-with.  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTW).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  Part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 


than  national  instances  of  pass-through 
and  establish  pretreatment  standards, 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586.  January  14. 
1987. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Sec.  307(b)  of  the 
CWA 

Like  PSES.  PSNS  are  desired  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304(m)  Requirements 

Section  304(m)  of  the  CWA.  added  by 
the  Water  Quality  Act  of  1987.  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines")  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2. 1990,  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80)  that 
established  schedules  for  developing 
new  and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the 
Centralized  Waste  Treatment  Industry. 

The  Natural  Resources  Defense 
Council  (NRDC)  and  Public  Citizen.  Inc. 
filed  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  guidelines 
(NRDC  et  al.  v.  Reilly,  Civ.  No.  8»-2980 
(D.D.C.)).  Under  the  terms  of  a  consent 
decree  dated  January  31. 1992.  which 
settled  the  litigation,  EPA  agreed,  among 
other  things,  to  propose  effluent 
guidelines  for  the  "Landfills  and 
Industrial  Waste  Combusters"  category  ' 
by  December  1995  and  take  final  action 
on  these  effluent  guidelines  by 
December  1997.  On  February  4. 1997, 
the  court  approved  modifications  to  the 
Decree  which  revise  the  deadlines  to 
November  1997  for  proposal  and 
November  1999  for  final  action.  EPA 
provided  notice  of  these  modifications 
on  February  26. 1997.  at  62  FR  8726. 
Although  the  Consent  Decree  lists 
"Landfills  and  Industrial  Waste 
Combusters"  as  a  single  entry,  EPA  is 
publishing  separate  rulemaking 


>In  the  1990  3(M(m)  plan  and  the  1992  Oecree. 
the  category  name  was  "Hazardous  Waste 
Treatment,  Phase  11".  subsequently  renamed  a* 
"Landfills  and  Industrial  Waste  Combuster*." 
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proposals  fin-  Industrial  Waste 
Combusters  and  for  ijinHfjllp 

m.  Scope  of  the  Proposed  Regulation 

EPA  is  today  proposing  effluent 
limitations  giiidelines  and  pretreatment 
standards  for  wastewater  discharges 
associated  only  with  the  o{>eration  and 
maintenance  of  landfills  regulated 
under  Subtitles  C  and  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).3  EPA's  proposal  would  not 
apply  to  wastewater  discharges 
associated  with  the  operation  and 
maintenance  of  land  application  or 
treatment  units,  surface  impoundments, 
underground  injection  wells,  waste 
piles,  salt  dome  or  bed  fbrmations. 
imderground  mines,  caves  or  corrective 
action  units.*  Additionally,  this 
guideline  would  not  apply  to  waste 
transfer  stations,  or  any  wastewater  not 
directly  attributed  to  the  operation  and 
maintenance  of  Subtitle  C  or  Subtitle  D 
landfill  imits.  Consequently, 
wastewaters  such  as  those  generated  in 
off-site  washing  of  vehicles  used  in 
landfill  operations  are  not  within  the 
scope  of  this  guideline. 

Tne  wastewater  flows  which  are 
covered  by  the  rule  include  leachate.  gas 
collection  ccmdensate,  dnained  free 
liquids,  laboratory-derived  wastewater, 
contaminated  storm  water  and  contact 
washwater  from  truck  exteriors  and 
surface  areas  which  have  come  in  direct 
contact  with  solid  waste  at  the  landfill 
facility.  Groundwater,  however,  which 
has  bean  contaminated  by  a  landfill  and 
is  collected,  treated,  and  discharged  is 
excluded  from  this  guideline.  A 
discussion  of  the  exclusion  for 
contaminated  groundwater  flows  is 
'  included  in  Section  [Vflll  of  this  notice. 
A  description  of  sources  of  wastewater 
in  the  landfills  category  is  also  provided 
in  Section  [Vm]. 

EPA  initially  considered  development 
of  effluent  guidelines  to  address  any 
landfill  discharging  directly  to  the 
surface  waters  of  the  United  States  or 
introducing  pollutants  into  a  POTW. 
Consequently,  EPA's  technical 
evaluation  for  the  proposal  included  an 
assessment  of  all  landfill  facilities 
which  collect  wastewater  as  a  result  of 
landfiUing  operations.  However,  EPA 


*  EPA's  Subtitle  C  and  Subtitle  0  regulations 
define  "landfill".  See  40  CFK  2S7.2.  258.2 
("municipal  solid  waste  Undnil"]  and  260.10. 
Permitted  subtitle  C  landfills  are  authorized  to 
accept  hazardous  wastes  as  defined  in  40  CFR  Part 
261.  Subtitle  D  landfills  are  authorized  to  receive 
municipal,  ooaimercial  or  industrial  waste  that  i* 
not  hazardous  (or  is  hazardous  waste  excluded  from 
regulation  under  Subtitle  C).  Details  of  the  RCRA 
regulatory  requirements  are  provided  beIow_at 
Section  {IV] . 

«  These  terms  are  defined  at  40  CFR  257.2  and 
280.  la 


has  decided  not  to  include  within  the 
scope  of  this  proposal  landfill  facilities 
operated  in  conjunction  with  other 
industrial  or  commercial  operations 
which  only  receive  waste  from  off-site 
facilities  under  the  same  corporate 
structure  (intra-company  facility)  and/or 
receive  waste  generated  on-site  (captive 
facility)  so^ng  as  the  wastewater  is 
commingled  for  treatment  with  other 
non-landfill  process  wastewaters.  A 
landfin  which  accepts  off-site  waste 
from  a  company  not  under  the  same 
ownerehip  as  the  landfill  would  not  be 
considered  a  captive  or  intracompany 
faciUty  and  would  be  subject  to  the 
Landfills  category  effluent  guideline 
when  promulgated. 

EPA  has  decided  not  to  include  these 
facilities  within  the  scope  of  this 
proposed  regulation  for  the  following 
reasons. 

First.  EPA  has  preliminarily 
concluded  that  the  wastewater 
generated  by  landfill  operations  at  most 
of  the  captive  and  intracompany 
facilities  are  already  subject  to 
categorical  effluent  limitations  (or 
pretreatment  standards).  The  evidence 
EPA  has  reviewed  to  date  supports  the 
conclusion  that  these  wastewater  flows 
were  either  assessed  and  evaluated  for 
the  effluent  limitations  guideline 
applicable  to  the  facility,  or  are  the 
subject  of  Best  Professional  Judgment 
(BPJ)  or  Combined  Wastestream 
Formula  limits  established  by  the 
permit  writer  or  Control  Authority. 

The  second  reason  EPA  believes  that 
it  should  exclude  such  landfills  from 
this  guideline  is  because  landfill 
wastewaters  at  captive  and 
intracompany  landfills  represent  a  very 
small  portion  of  the  wastewater  flows 
treated  at  their  wastewater  treatment 
facilities  (often  less  than  one  percent 
and  typically  less  than  three  percent).  In 
these  circumstances,  so  long  as  the 
facilities  combine  the  relatively  small 
quantities  of  landfill  wastewater  with 
their  other  industrial  process 
wastewater  for  treatment,  there  is  little 
Ukelihood  that  the  pollutants  of  concern 
in  the  landfill  leachate  will  escape 
treatment.  An  additional  factor  lends 
intuitive  support  to  this  conclusion.  It  is 
likely  that  leachate  from  on-site  landfills 
at  industrial  operations  will  reflect  a 
pollutant  profile  similar  to  the  facility's 
industrial  process  wastewater.  EPA 
believes  that  landfill  wastewaters 
generated  at  such  facilities  have  a 
similar  pollutant  profile  to  the 
wastewater  generated  in  the  industrial 
operation.  For  example,  the  leachate 
fit)m  a  landfill  at  a  facihty  subject  to  the 
Petroleimi  Refining  guideline  will  tend 
to  be  characterized  by  high  organic 
loads,  while  the  leachate  fit>m  a  facility 


regulated  under  the  Nonferrous  Metals 
guideline  will  be  characterized  by  metal 
loadings.  Consequently,  based  on  the 
information  EPA  has  reviewed  to  date, 
the  Agency  believes  that  the  wastewater 
treatment  currently  in  place  at  such 
industrial  facilities  is  likely  to  treat  the 
majority  of  the  pollutants  found  in 
leachate  at  that  facility.  However,  the 
Agency  has  only  limited  information  on 
leachate  quality  at  landfills  associated 
with  industrial  operations.  Accordingly. 
EPA  requests  additional  data  and 
solicits  comments  and  data  regarding  its 
conclusion  that  landfill  leachate  at  such 
facilities  is  likely  to  be  treated 
effectively  in  the  industrial  wastewater 
treatment  system  and  that  additional 
effluent  guidelines  and  categorical 
pretreatment  standards  are  not 
necessary. 

A  third  reason  supporting  exclusion 
of  such  facilities  from  this  guideline  is 
EPA's  conclusion  that  the  pollutants  in 
on-site  landfill  wastewaters  are 
receiving  adequate  treatment  that  is  at 
least,  equivalent  to  that  proposed  here. 
EPA  has  compared  the  wastewater 
treatment  technologies  employed  at 
these  facilities  to  the  treatment 
technologies  being  proposed  for  BPT/ 
BAT  and  PSES  for  independently, 
commercially  or  municipally  operated 
Subtitle  C  and  D  landfills.  This 
assessment  suggests  that,  in  most  cases, 
treatment  for  regulated  pollutants  being 
achieved  at  such  facilities  is  comparable 
to  those  being  proposed  here. 

Finally,  EPA  has  also  reviewed 
individual  NPDES  permits  for  captive 
and  intracompany  facilities  to  verify  its 
preliminary  conclusion  that  it  may 
exclude  such  facilities  from  the  scope  of 
this  regulation  without  jeopardizing 
receiving  waters.  The  Agency  has 
identified  no  captive  or  intracompany 
landfills  that  are  not  commingling  the 
landfill  wastewater  for  treatment  with 
other  wastewater  at  the  facility.  This 
review  indicates  that,  for  the  most  part, 
these  landfill  wastestreams  are  mixed 
with  categorical  wastes  for  treatment 
and  subject  to  limitations  comparable  to 
those  being  considered  here.  Given 
these  facts,  EPA  has  concluded 
preliminarily  that  it  should  not  include 
such  captive  or  intracompany  facilities 
within  the  scope  of  today's  proposed 
action.  However,  EPA  is  requesting 
comment  on  its  approach.^  The  Agency 
is  particularly  eager  for  data  concerning 


'  EPA  acknowledges  that  its  conclusions  are 
tentative  and  not  without  uncertainty.  A  number  of 
the  facility  operators  identified  themselves  as 
subject  to  multiple  categories.  EPA  applied  its  best 
judgment  in  many  circumstances  to  determining  the 
probable  handling  of  the  landfill  waste  streams. 
EPA  is  specifically  soliciting  data  and  other 
information  on  this  issue. 
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trMtmant  of  such  wastestraams  at 
catagorical  and  other  {Kdlitias. 

Based  on  its  survey  for  this  guideline, 
EPA  identified  over  200  captive  and 
intracompany  facilities  with  on-site 
landfills.  A  maiority  of  these  landfills 
are  found  at  industrial  bdlities  that  are 
or  will  be  subject  to  three  effluent 
guidelines:  Pulp  and  Paper  (40  CFR  Part 
430).  Centralized  Waste  Treatment 
(propoeed  40  CFR  Part  437. 60  FR  5464, 
January  27,  1995),  or  Organic 
Chemicals.  Plastics  and  Synthetic  Fibers 
((XPSF)  (40  CFR  Part  414).  In  addition, 
EPA  identified  approximately  30 
landfills  subject  to  one  or  more  of  the 
followins  categories:  Nonfarrous  Metals 
ManuUturing  (40  CFR  Part  421), 
Petroleum  Refining  (40  CFR  Part  419), 
Timber  Products  Processing  (40  CFR 
Part  429),  Iron  and  Steel  Manufacturing 
(40  CFR  Part  420).  Transportation 
Equipment  Cleaning  (new  category  to  be 
proposed  in  1998),  and  Pesticide 
Manufacturing  (40  CFR  Part  455).  EPA 
did  not.  however,  specifically  consider 
the  fiows  associated  with  this  landfill 
leachate  in  the  development  of  these 
guidelines. 

Industry  supplied  data  estimates  that 
there  are  over  118  Pulp  and  Paper 
facilities  with  on-site  landfills  and  that 
over  90  percent  commingle  landfill 
leachate  with  process  wastewater  for 
treatment  on-site.  Treatment  at  these 
facilities  generally  involves  secondary 
biologicaitreatment.  The  wastewater 
flow  originating  from  landfills  typically 
represents  less  than  one  percent  of  the 
total  flow  through  the  facilities' 
wastewater  treatment  plant  and  in  no 
case  exceeds  three  percent  of  the  treated 
flow.  Additionally,  approximately  six 
percent  of  the  pulp  and  paper  mills 
send  landfill  generated  wastewater  to  a 
POTW  along  with  process  wastewater. 

Baaed  on  this  information,  EPA  has 
preliminarily  concluded  that  landfill- 
generated  wastewater  at  pulp  and  paper 
mill  facilities  will  typically  receive 
biological  treatment  equivalent  to  that 
proposed  today  for  stand-alone  landfills 
and  consequently  should  be  excluded 
from  the  scope  of  this  regulation.  This 
conclusion  is  based  on  several  factors. 
Because  landfill  leachate  is  a  regulated 
flow  under  the  current  permitting 
guidelines,  permit  writers  must  develop 
limits  for  landfill  wastewater  exercising 
their  Best  Professional  Judgment  (BPJ). 
Given  the  small  volumes  of  landfill 
generated  wastewaters  and  the  fact  that 
the  treatment  in  place  for  industrial 
wastewaters  will  adequately  treat  the 
constituents  typically  found  in  landfill 
leachate.  EPA  believes  that  BPJ  limits 
are  likely  to  adequately  control  these 
discharges. 


Based  cm  responses  to  the  1992  Waste 
Treatment  Industry:  Landfills 
Questionnaire,  EPA  estimates  that  there 
are  more  than  30  fM:ilities  subject  to  the 
Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  guideline  with  on-site 
landfills.*  At  OCPSF  facilities  with  on- 
site  landfills,  landfill  leachate  typically 
represents  less  than  one  perceat  of  the 
industrial  flow  at  the  facility,  in  no  case 
exceeds  six  percent  of  the  flow  and  is 
typically  commingled  Mrith  process 
wastewater  for  treatment.  EPA 
specifically  considered  landfill  leachate 
in  the  development  of  the  OCPSF 
guideline,  altnough  it  is  not  specifically 
identified  as  a  regulated  flow  in  the 
applicability  section  of  the  rule.  The 
development  dociunent  for  the 
guidelines  discusses  landfill  leachate  as 
one  of  the  ancillary  flows  often  treated 
at  OCPSF  facilities.  Further,  EPA  has 
preliminarily  concluded  that  the 
character  of  the  landfill  wastewater  is 
similar  to  that  being  treated  at  the 
industrial  operation  and  that  landfill- 
generated  wastewater  %vill  typically 
receive  treatment  equivalent  to  that 
propoeed  today  for  stand-alone  landfills. 
Therefore,  EPA  concludes  that  so  long 
as  the  landfill-associated  discharge  is 
subject  to  the  same  limits  as  the 
industrial  operation  that  an  appropriate 
level  of  control  is  being  achieved. 

As  previously  explained,  on-site 
generated  landfill  wastewater  that  is 
commingled  with  other  industrial 
wastewater  at  an  industrial  site  is  not 
included  within  the  scope  of  the 
proposal.  Thus,  under  the  proposed 
approach,  wastewater  dischaives  from 
landfills  located  at  Centralized  Waste 
Treatment  (CWT)  facilities  would  be 
excluded  from  this  regulation  so  long  as 
the  wastewater  is  commingled  for 
treatment.  In  the  Agency's  current 
thinking,  the  categorical  limitations  and 
standards  to  be  established  for  the 
Centralized  Waste  Treatment  Category 
and  codified  at  40  CFR  Part  429,  would 
specifically  cover  landfill  generated 
wastewater  at  CWT  facilities  (60  FR 
5464,  note:  EPA  currently  intends  to 
publish  a  reproposed  CWT  rule  in  1998 
and  promulgate  the  final  rule  in  1999). 
Given  the  pollutant  characteristics  of 
the  landfill  leachate,  landfill  leachate 
flows  would  likely  be  subject  to  the 


*  RstponsM  to  th*  Questionnaire  ahow  that  many 
OCPSF  factliti**  also  collact  landfill  laachata  a» 
wall  as  contaminated  groundwater.  In  the  case  of 
contaminated  groundwater.  tbe»e  flows  are 
addrested  through  corrective  actions  programs  at 
the  site  and  have  not  been  considered  for  regulation 
under  this  guideline.  The  exclusion  (or 
contaminated  groundwater  is  further  discussed  later 
in  this  lection.  Typically,  contaminated 
groundwater  is  treated  separately  from  other 
industriaJ  wastewaters. 


CWT  effluent  limitations  established  . 
under  the  Organics  Subcategory. 
Further,  under  this  proposal,  a 
landfill  facility  that  accepts  wastewater 
frmn  off-site  for  treatment  may,  in  soma 
circumstances,  itself  be  subject  to  either 
landfill  limitations  or  CWT  limitations. 
This  will  depoid  on  whether  the 
wastewater  treated  in  its  treatment 
system  is  exclusively  landfill-generated 
wastewater  or  not.  For  example,  if  a 
landfill  facility  accepts  any  wastewater 
from  a  non-landfill  source  for  treatment 
in  its  wastewater  treatment  system,  then 
that  treatment  system  is  to  be 
considered  a  CWT  and  would  be  subject 
to  the  guidelines  and  standards  to  be 
codified  at  40  CFR  Part  429.  However, 
a  landfill  facility  may  accept  wastewater 
for  treatment  that  is  generated  off-site 
from  off-site  landfilb.  If  a  landfill 
facility  accepts  wastewater  from  landfill 
generated  sources,  and  only  fit>m 
landfill  generated  sources,  then  that 
facility  is  subject  to  the  effluent 
guidelines  and  standards  proposed  to  be 
established  for  the  landfills  category. 
The  final  guideline  for  CWT  will  modify 
the  definition  of  a  CWT  to  clarify  this 
applicability  issue. 

IV.  Regulatory  History  oftlw  l,andfills 
Category 

Depending  on  the  type  of  wastes 
disposed  at  a  landfill,  the  landfill  may 
be  subject  to  regulation  and  permitting 
under  either  Subtitle  C  or  Subtitle  D  of 
RCRA.  Subtitle  C  facilities  receive 
wastes  that  are  identified  or  listed  as 
hazardous  wastes  under  EPA 
regulations.  Subtitle  D  landfills  can 
accept  wastes  which  are  not  required  to 
be  sent  to  Subtitle  C  facilities.  'The 
following  sections  outline  some  of  the 
key  regulations  that  have  been 
developed  to  control  the  environmental 
impacts  of  Subtitle  C  and  Subtitle  D 
landfills. 

A.  RCRA  Subtitle  C 

Subtitle  C  of  RCRA  directs  EPA  to 
promulgate  regulations  to  protect 
human  health  and  the  environment 
from  the  improper  management  of 
hazardous  wastes  frt>m  "cradle-to- 
grave".  Among  EPA's  key  duties  under 
RCRA  Subtitle  C  is  the  requirement  to 
promulgate  regulations  identifying  the 
characteristics  of  hazardous  waste  and 
listing  particular  hazardous  wastes. 
(Section  3001).  EPA  must  also 
promulgate  standards  that  apply  to 
generators  and  transporters  of  hazardous 
waste  as  well  as  standards  for  the 
owners  and  operators  of  hazardous 
waste  treatment,  storage  and  disposal 
(TSD)  facilities  (Sections  3002-3004).  In 
addition.  RCRA  Section  3005  required 
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EPA  to  establish  a  permitting  system  for 
each  owner  or  operator  of  a  TSD  facility. 

These  regulations  establish  a  system 
for  tracking  the  disposal  of  hazardous 
wastes  and  performance  design 
requirements  for  landfills  accepting 
hazardous  waste.  RCRA  Subtitle  C 
hazardous  waste  regulations  apply  to 
landfills  that  presently  accept  haziardous 
wastes  or  have  accepted  hazardous 
waste  at  any  time  after  November  19. 
1980. 

1.  Land  Disposal  Restrictions 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
enacted  on  November  8, 1984,  largely 
prohibit  the  land  disposal  of  imtreated 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  (1)  Meet  EPA- 
established  treatment  standard  for  the 
waste  prior  to  land  disposal,  or  (2) 
dispose  of  the  waste  in  a  land  disposal 
unit  that  has  been  found  to  satisfy  the 
statutory  no  migration  test.  A  no 
migration  unit  is  one  from  which  there 
will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous  (RCRA  Sections 
3004  (d).(e).(g)(5)). 

Under  Section  3004,  the  treatment 
standards  that  EPA  develops  may  be 
expressed  as  either  constituent 
concentration  levels  or  as  specific 
methods  of  treatment.  The  criteria  for 
these  standards  is  that  they  must 
substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  fit>m  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized  (RCRA  Section  3004(m)(l)). 
For  purposes  of  the  restrictions,  the 
RCRA  program  defines  land  disposal  to 
include,  among  other  things,  any 
placement  of  hazardous  waste  in  a 
landfill.  Land  disposal  restrictions  are 
published  in  40  CFR  Part  268. 

EPA  has  used  hazardous  waste 
treatability  data  as  the  basis  for  land 
disposal  restrictions  standards.  First, 
EPA  has  identified  Best  Demonstrated 
Available  Treatment  Technology 
(BDAT)  for  each  listed  hazardous  waste. 
BDAT  is  that  treatment  technology  that  . 
EPA  finds  to  be  the  most  effective 
treatment  for  a  waste  which  is  also 
readily  available  to  generators  and 
treaters.  In  some  cases  EPA  has 
designated  as  BDAT  for  a  particular 
waste  stream  a  treatment  technology 
shown  to  have  successfully  treated  a 
similar  but  more  difficult  to  treat  waste 
stream.  This  ensured  that  the  land 
disposal  restrictions  standards  for  a 


listed  waste  stream  were  achievable 
since  they  always  reflected  the  actual 
treatability  of  the  waste  itself  or  of  a 
more  refractory  waste. 

As  part  of  the  Land  Disposal 
Restrictions  (LDR).  Universal  Treatment 
Standards  (UTS)  were  promulgated  as 
part  of  the  RCRA  phase  two  final  rule 
(July  27,1994).  The  UTS  are  a  series  of 
concentrations  for  wastewaters  and  non- 
wastewaters  that  provide  a  single 
treatment  standard  for  each  constituent. 
Previously,  the  LDR  regulated 
constituents  according  to  the  identity  of 
the  original  waste:  thus,  several 
numerical  treatment  standards  might 
exist  for  each  constituent.  The  UTS 
simplified  the  standards  by  having  only 
one  treatment  standard  for  each 
constituent  in  any  waste  residue. 

The  LDR  treatment  standards 
established  under  RCRA  may  diHier  frt)m 
the  Clean  Water  Act  effluent  guidelines 
proposed  here  today  both  in  their  format 
and  in  the  nimierical  values  set  for  each 
constituent.  The  differences  result  from 
the  use  of  different  legal  criteria  for 
developing  the  limits  and  resulting 
differences  in  the  technical  and 
economic  criteria  and  data  sets  used  for 
establishing  the  respective  limits. 

There  may  be  dinerences  in  how 
standards  are  expressed  for  the  LDR  and 
effluent  guidelines.  For  example,  LDR 
may  establish  a  single  concentration 
limit  for  particular  waste  hazardous 
constituents  whereas  the  effluent 
guidelines  establish  monthly  and  daily 
average  limits.  Additionally,  the  effluent 
guidelines  provide  for  several  types  of 
discharge,  including  new  versus 
existing  sources  and  indirect  versus 
direct  discharge. 

The  differences  in  numerical  limits 
established  under  the  Clean  Water  Act 
may  differ  not  only  from  LDR  and  UTS 
but  also  from  point-source  category  to 
point-source  category  (e.g.. 
Electroplating.  40  CFR  Fart  413;  and 
Metal  Finishing,  40  CFR  Part  433).  The 
effluent  guidelines  limitations  and 
standards  are  industry-specific, 
subcategory-specific,  and  technology- 
based.  The  numerical  limits  are 
typically  based  on  different  data  sets 
that  reflect  the  performance  of  specific 
wastewater  management  and  treatment 
practices.  Differences  in  the  limits 
reflect  differences  in  the  statutory 
factors  that  the  Administrator  is 
required  to  consider  in  developing 
technically  and  economically 
achievable  limitations  and  standards — 
manufacturing  products  and  processes 
(which,  for  landfills  involves  types  of 
waste  disposed),  raw  materials, 
wastewater  characteristics,  treatability, 
facility  size,  geographic  location,  age  of 
facility  and  equipment,  non-water 


quality  environmental  impacts,  and 
energy  requirements.  A  consequence  of 
these  differing  approaches  is  that 
similar  or  identical  waste  streams  are 
regulated  at  different  levels  dependent 
on  the  receiving  body  of  the  wastewater, 
e.g.  a  POTW,  a  surface  water,  or  a  land 
disposal  facility. 

2.  Minimum  Technology  Requirements 

In  order  to  further  protect  human 
health  and  the  environment  from  the 
adverse  aflects  of  hazardous  waste 
disposed  in  landfills,  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  RCRA 
established  minimum  technology 
requirements  for  landfills  receiving 
hazardous  waste.  These  provisions 
required  the  installation  of  double  liners 
and  leachate  collection  systems  at  new 
landfills,  replacements  of  existing  units, 
and  lateral  expansions  of  existing  units. 
HSWA  also  required  all  hazardous 
waste  landfills  to  install  groundwater 
monitoring  wells  by  November  8, 1987. 
Performance  regulations  governing  the 
operation  of  hazardous  waste  landfills 
are  included  in  40  CFR  Parts  264  and 
265. 

B.  RCRA  Subtitle  D 

Landfills  managing  non-hazardous 
wastes  are  regulated  under  the  RCRA 
Subtitle  D  program.  A  brief  summary  of 
these  RCRA  Subtitle  D  regulations  is 
provided  below. 

e  40  CFR  Part  257,  Subpart  A  Criteria 

EPA  promulgated  these  criteria  on 
September  13, 1979  (44  FR  53460) 
under  the  authority  of  RCRA  Sections 
1008(a)  and  4004(a)  and  Sections  405(d) 
and  (e)  of  the  Clean  Water  Act.  These 
criteria  apply  to  all  solid  waste  disposal 
facilities  and  practices.  However, 
certain  facilities  and  practices  are  not 
covered  by  the  criteria,  such  as 
agricultural  wastes  returned  to  the  soil 
as  fertilizers  or  soil  conditioners; 
overburden  resulting  from  mining 
operations:  land  application  of  domestic 
sewage  or  treated  domestic  sewage; 
hazardous  waste  disposal  facilities 
which  are  subject  to  regulations  under 
RCRA  Subtitle  C  (discussed  below): 
municipal  solid  waste  landfills  that  are 
subject  to  the  revised  criteria  in  40  CFR 
Part  256  (discussed  below):  and  use  or 
disposal  of  sewage  sludge  on  the  land 
when  the  sewage  sludge  is  used  or 
disposed  in  accordance  with  40  CFR 
Part  503  (See  40  CFR  Part  257.1(c)(1)- 

(11)). 

The  criteria  include  general 
environmental  performance  standards 
addressing  eight  major  areas:  flood 
plains,  protection  of  endangered 
species,  protection  of  surface  water. 
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protection  of  groundwater,  limitations 
on  the  land  application  of  solid  waste, 
periodic  application  of  cover  to  prevent 
disease  vectors,  air  quality  standards 
(prohibition  against  open  burning),  and 
safety  practices  ensuring  protection 
from  explosive  gases.  Tires,  and  bird 
hazards  to  airports.  Facilities  which  fail 
to  comply  wiUi  any  of  these  criteria  are 
considered  open  dumps,  which  are 
prohibited  by  RCRA  Section  4005. 
Those  facilities  which  meet  the  criteria 
are  considered  sanitary  landfills  under 
RCRA  Section  4004(a). 

•  40  CFR  Part  258  Revised  Criteria  for 
Municipal  Solid  Waste  Landfills 
(MSWLFs) 

On  October  9, 1991.  EPA  promulgated 
revised  criteria  for  MSWLFs  in 
accordance  with  the  authority  provided 
in  RCRA  Sections  1008(a)(3).  4004(a), 
401 0«  and  CWA  Sections  40S(d)  and  (e) 
(see  56  PR  50978).  Under  the  terms  of 
these  revised  criteria.  MSWLFs  are 
defined  to  mean  a  discrete  area  of  land 
or  an  excavation  that  receives 
household  waste,  and  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  40  CFR  257.2  and 
258.2.  A  MSWLF  unit  also  may  receive 
other  types  of  RCRA  Subtitle  D  wastes, 
such  as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  A  MSWLF 
unit  may  be  a  new  unit,  existing 
MSWLF  unit  or  a  lateral  expansion. 

The  MSWLF  revised  criteria  include 
location  standards  (Subpart  B). 
operating  criteria  (Subpart  C).  design 
criteria  (Subpart  D).  groundwater 
monitoring  and  corrective  action 
(Subpart  E),  closure  and  post-closure 
care  criteria  (Subpart  F).  and  financial 
assurance  requirements  (Subpart  G). 
The  design  criteria  provide  that  new 
MSWLF  units  and  lateral  expansions  of 
existing  units  (as  defined  in  Section 
258.2)  must  be  constructed  in 
accordance  with  either  (1)  a  design 
approved  by  a  Director  of  a  State  whose 
MSWLF  permit  program  has  been 
approved  by  EPA  and  which  satisfies  a 
performance  standard  to  ensure  that 
unacceptable  levels  of  certain  chemicals 
do  not  migrate  beyond  a  specified 
distance  from  the  landfill  (Sections 
258.40(a)(1),  (c).  (d).  Table  1)  or  (2)  a 
composite  liner  and  a  leachate 
collection  system  (Sections  258.40(a)(2), 
(b)).  The  groundwater  monitoring 
criteria  generally  require  owners  or 
operators  of  MSWLFs  to  monitor 
groundwater  for  contaminants  and 
generally  implement  a  corrective  action 
remedy  when  monitoring  indicates  that 
a  groundwater  protection  standard  has 


been  exceeded.  However,  certain  small 
MSWLFs  located  in  arid  or  remote 
locations  are  exempt  trom  both  design 
and  groundwater  monitoring 
requirements.  The  closure  standards 
require  that  a  final  cover  be  installed  to 
minimize  infiltration  and  erosion.  The 
post-closure  provisions  generally 
require,  among  other  things,  that 
groundwater  monitoring  continue  and 
that  the  leachate  collection  system  be 
maintained  and  operated  for  30  years 
after  the  MSWLF  is  cloaad.  The  Director 
of  an  approved  State  may  increase  or 
decrease  the  length  of  the  post-closure 
period. 

Again,  as  is  the  case  with  solid  waste 
disposal  focilities  which  bil  to  meet  the 
open  dumping  criteria  in  40  CFR  Part 
257,  Subpart  A,  MSWLFs  which  fail  to 
satisfy  the  revised  criteria  in  Part  258 
constitute  open  dumps  (40  CFR 
258.1(h)).  All  solid  waste  disposal 
facilities,  i.e..  MSWLFs.  that  are  subject 
to  the  requirements  in  the  Part  258 
revised  criteria  and  which  collect  and 
discharge  landfill-generated  waste 
waters  are  included  in  this  category. 

•  40  CFR  Part  257.  Subpart  B  CESQG 
Revised  Criteria 

A  Conditionally  Exempt  Small 
Quantity  Generator  (CESQG)  is 
generally  defined  as  one  who  generates 
no  more  than  100  kilograms  of 
hazardous  waste  per  month  in  a 
calendar  year  (40  CFR  261.5(a)).  Such 
CESQGs  (with  certain  exceptions)  are 
not  subject  to  RCRA  Subtitle  C 
requirements.  However,  on  July  1. 1996, 
EPA  (1)  amended  Part  257  to  establish 
criteria  that  must  be  met  by  non- 
municipal,  non-hazardous  solid  waste 
disposal  units  that  receive  CESQG  waste 
and  (2)  established  separate 
management  and  disposal  standards  (in 
40  CFR  261.5(0(3)  and  (g)(3))  for  those 
who  generate  CESQG  waste  (see  61  FR 
342169).  The  CESQG  revised  criteria  for 
such  disposal  units  include  location 
standards,  groundwater  monitoring,  and 
corrective  action  requirements. 

V.  Industry  Profile 

The  growth  of  the  landfills  industry  is 
a  direct  result  of  RCRA  and  subsequent 
EPA  and  State  regulation  that  establish 
the  conditions  under  which  solid  waste 
may  be  disposed.  The  adoption  of 
increased  control  measures  required  by 
RCRA  has  had  a  njmiber  of  ancillary 
effects. 

The  RCRA  requirements  have  affiected 
the  landfill  industry  in  different  ways. 
On  the  one  hand,  it  has  forced  many 
landfills  to  close  because  they  lacked 
adequate  on-site  controls  to  protect 
against  migration  of  hazardous 
constituents  in  the  landfill,  and  it  was 


not  economical  to  upgrade  the  landfill 
fBdlity.  As  a  result,  a  large  number  of 
landfills,  especially  facilities  serving 
small  populations,  have  closed  rather 
than  incur  the  significant  exfiense  of 
upgrading. 

Conversely,  large  landfill  operations 
have  taken  advantage  of  economies  of 
scale  by  serving  vride  geographic  areas 
and  accepting  an  increasing  portion  of 
the  nation's  solid  waste.  For  example, 
responses  to  EPA's  Waste  Treatment 
Industry  Survey  indicated  that  75 
percent  of  the  nation's  municipal  solid 
waste  was  deposited  in  large  landfills 
representing  only  25  percent  of  the 
landfill  population. 

EPA  hiss  identified  several  trends  in 
the  waste  disposal  industry  that  may 
increase  the  quantity  of  leachate 
produced  by  landfills.  More  stringent 
RCRA  regulation  and  the  restrictions  on 
the  management  of  wastes  have 
increased  the  amount  of  waste  disposed 
at  landfills  as  well  as  the  number  of 
facilities  choosing  to  send  wastes  off- 
site  to  commercial  facilities  in  lieu  of 
pursuing  on-site  management  options. 
This  will  increase  treated  leachate 
discharges  from  the  nation's  landfills, 
thus  potentially  putting  at  risk  the 
integrity  of  the  nation's  waters.  Further, 
as  a  result  of  the  increased  number  of 
leachate  collection  systems,  the  volumes 
of  leachate  requiring  treatment  and 
disposal  has  greatly  increased. 

EPA  identified  approximately  11,000 
landfill  facilities  located  throughout  the 
countiy  in  1992.  Out  of  the  11,000 
facilities.  EPA  has  determined  that  the 
vast  majority  of  these  facilities  either  are 
closed  or  do  not  generate  wastewaters 
that  EPA  is  proposing  for  regulation. 
Based  on  survey  responses,  EPA 
believes  that  164  fedUties  would  be 
affected  by  this  proposed  regulation. 

In  the  case  of  landfills  subject  to 
regulation  under  SubtiUe  D,  EPA 
projects  that  there  are  158  facilities 
which  discharge  in-scope  wastewater 
directly  to  receiving  streams  and  which 
may  be  affiected  by  this  proposal.  EPA 
estimates  that  there  are  762  facilities 
which  collect  in-scope  wastewaters  but 
discharge  indirectly  to  a  POTW  and 
would  not  be  affiected  by  this  proposal 
because  EPA  is  not  proposing  to 
regulate  indirect  discharges  from  non- 
hazardous.  Subtitle  D  landfills.  There 
are  an  additional  343  facilities  which 
collect  in-scope  wastewaters  but  do  not 
discharge  to  surface  waters  or  to 
POTWs,  and  are  also  not  affected  by  this 
proposal.  The  means  for  disposing  of 
their  wastewaters  include  hauling  off- 
site  to  a  centralized  waste  treatment 
facility,  evaporation,  recirculation  back 
to  the  landfill,  and  land  application. 
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With  respect  to  landfills  subject  to 
regulation  under  Subtitle  C,  EPA 
estimates  that  there  are  six  hazardous 
landfill  facilities  which  discharge 
indirectly  to  POTWs  that  may  be 
affected  by  this  proposal.  EPA  estimated 
that  there  are  no  hazardous  landfills    - 
discharging  directly  to  surface  waters. 
EPA  estimates  that  there  are  141 
hazardous  landfills  which  collect  in- 
scope  wastewaters  but  do  not  discharge 
wastewater  to  surface  waters  or  to  a 
POTW.  Methods  of  wastev/ater  disposal 
include  hauling  wastewater  off-site  to  a 
centralized  waste  treatment  facility, 
underground  injection,  and 
solidification.  Additionally,  EPA 
estimates  that  there  are  more  than  250 
industrial  facilities  which  contain 
landfills  but  would  be  excluded  from 
this  regulation  as  a  result  of  the  factors 
discussed  in  Section  [III]. 

VI .  Summary  of  EPA  Activities  and 
Data  Gathering  Efforts 

This  section  describes  the  sources  of 
data  used  by  EPA  in  support  of  this 
proposal. 

A.  Preliminary  Data  Summary  for  the 
Hazardous  Waste  Treatment  Industry 

EPA's  initial  effort  to  develop  effluent 
limitations  guidelines  and  pretreatment 
standards  for  the  waste  treatment 
industry  began  in  1986.  The  Agency 
looked  at  a  range  of  facilities,  including 
landfills,  that  received  waste  from  off- 
site  for  treatment,  recovery  or  disposal. 
The  purpose  of  this  study  was  to 
develop  information  to  characterize  the 
hazardous  waste  treatment  industry,  its 
operations,  and  pollutant  discharges  to 
the  nation's  waters.  EPA  published  the 
results  of  its  examination  of  the  industry 
in  the  "PreUminary  Data  Summary  for 
the  Hazardous  Waste  Treatment 
Industiy"  in  1989  (EPA  440/1-89-100). 
This  report  focused  on  three  types  of 
hazardous  waste  treatment  industries: 
landfills,  incinerators  with  wet 
scrubbers,  and  aqueous  hazardous  waste 
treaters. 

After  a  thorough  analysis  of  the 
landfill  data  presented  in  the 
Preliminary  Data  Summary,  EPA 
decided  it  should  develop  an  effluent 
guidelines  regulation  for  the  landfills 
category.  EPA's  decision  to  develop 
effluent  limitations  guidelines  was 
based  on  the  Preliminary  Data 
Summary's  assessment  of  the  current 
and  future  trends  in  the  landfill 
industry,  its  analysis  of  the 
concentrations  of  pollutants  In  the  raw 
leachate,  and  the  study's  discussion  on 
the  treatment  and  control  technologies 
available  for  effective  f>ollution 
reduction  in  landfill  leachate. 


The  Preliminary  Data  Summary 
ouUined  several  trends  in  the  waste 
disposal  industry  that  are  likely  to  affect 
the  amount  of  leachate  produced,  by 
landfills  and  leachate  characteristics. 
The  summary  projected  an  increase  in 
the  amount  of  waste  disposed  at 
landfills  as  a  result  of  more  stringent 
regulations  and  restrictions  on  certain 
waste  management  practices.  The 
increase  in  the  number  of  facilities 
choosing  to  send  wastes  off-site  to 
commercial  facilities  ii>  lieu  of  pursuing 
on-site  management  options  ultimately 
increases  the  amount  of  leachate 
discharged  each  year  from  the  nation's 
landfills,  thus  potentially  putting  at  risk 
the  integrity  of  the  nation's  waters. 

Another  trend  identified  in  the 
Preliminary  Data  Summary  is  the 
installation  of  leachate  collection 
systems.  Many  of  these  systems  are  a 
result  of  current  RCRA  regulations 
which  require  leachate  collection 
systems  in  hazardous  landfills  or  federal 
regulations  requiring  them  in  municipal 
landfills.  As  a  result  of  the  increased 
niunber  of  leachate  collection  systems, 
the  volumes  of  leachate  requiring 
treatment  and  disposal  has  greatly 
increased.  This  increased  volume  of 
leachate  was  another  reason  EPA  felt  it 
necessary  to  propose  an  effluent 
guideline  for  landfills. 

B.  Survey  Questionnaires 

A  major  source  of  information  and 
data  used  in  developing  effluent 
limitations  guidelines  and  standards 
was  industry  responses  to  detailed 
technical  and  economic  questioimaires. 
and  the  subsequent  E)etailed  Monitoring 
Questionnaires  (DMQs)  distributed  by 
EPA  under  the  authority  of  Section  308 
of  the  Clean  Water  Act.  For  the  Landfills 
industry,  the  data  collection  process 
was  done  in  several  steps.  First.  EPA 
identified  a  population  of  595  Subtitle 
C  landfills  and  10,330  Subtitle  D 
landfills  in  the  country. 

Second,  a  screetier  survey  was 
developed  to  collect  initial  information 
on  all  possible  landfill  sites  in  the  U.S. 
and  to  update  information  on  ownership 
and  facility  contacts.  Screener  surveys 
were  mailed  to  all  595  Subtitle  C 
landfills  and  to  4401  Subtitle  D  landfills 
(approximately  43  percent).  Information 
collected  by  the  screener  surveys 
included: 

•  mailine  address; 

•  landfill  type,  including  types  and 
amount  of  solid  waste  disposed; 

•  landfill  capacity; 

•  wastewater  generation  rates  as  a 
result  of  landfill  operations,  including 
leachate,  gas  condensate,  and 
contaminated  groundwater; 

•  regulatory  classification; 


•  ownership  status; 

•  discharge  status; 

•  monitoring  practices;  and 

•  treatment  technology. 

Of  the  4,996  screener  questionnaires 
mailed,  there  were  3,628  respondents. 
Of  these,  3,581  were  of  sufficient  quality 
to  be  used  for  data  analysis.  Of  these, 
EPA  identified  1,024  landfills  that 
generate  and  collect  one  or  more  types 
of  in-scope  wastewaters. 

Once  tne  information  from  the 
screener  surveys  was  tabulated  and 
analyzed,  EPA  then  developed  a 
technical  Detailed  Questionnaire  to 
obtain  more  information  from  the  in- 
scope  facilities  identified  in  the  screener 
surveys. 

In  determining  which  in-scope 
facilities  should  receive  the  tedmical 
Detailed  Questionnaire,  EPA  weighted 
the  list  toward  those  landfills  with 
wastewater  treatment  facilities  in  place. 
All  in-scope  facilities  selected  fell  into 
the  following  four  categories: 

1.  Questionnaires  were  sent  to  all 
commercial,  municipal,  or  government 
facilities  identified  from  the  screener 
that  had  wastewater  treatment  (for  their 
landfill  generated  wastewaters)  and 
were  direct  or  indirect  dischargers. 

2.  A  25  percent  sample  of  landfills 
were  selected  from  the  list  of 
commercial,  municipal,  or  government 
facilities  identified  from  the  screener 
that  had  wastewater  treatment,  but  were 
zero  or  alternative  dischargers  (i.e.,  do 
not  discharge  to  a  POTW  or  to  a  surface 
water). 

3.  A  40  percent  sample  of  landfills 
were  selected  from  the  list  of  non- 
commercial private  (captive  or  intra- 
company)  faciUties  identified  from  the 
screener  that  had  wastewater  treatment. 

4.  A  10  percent  sample  of  landfills 
were  selected  from  the  list  of  fecilities 
identified  irom  the  screener  that 
collected  and  discharged  in-scope 
wastewater,  but  did  not  have 
wastewater  treatment. 

This  selection  criteria  resulted  in  a 
mailing  of  the  Detailed  Questionnaires 
to  252  in-scope  facilities.  The  Detailed 
Questionnaires  solicited  technical  and 
economic  information  on  landfill 
operations,  employment,  revenue, 
wastewater  generation,  wastewater 
treatment,  and  wastewater  monitoring    . 
data. 

Of  the  252  recipients,  220  responded 
with  sufficient  technical  data  to  be 
included  in  the  final  EPA  Detailed 
Questionnaire  database. 

In  addition  to  the  Detailed 
Questionnaire,  EPA  also  requested 
detailed  wastewater  monitoring 
information  from  27  in-scope  facilities 
from  the  questionnaire  mailing  list. 
These  facilities  were  selected  based 
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upon  their  responses  to  the  Detailed 
Questionnaire.  EPA  reviewed  each 
fiicility's  monitoring  sununary  provided 
in  the  questionnaire,  discharge  permit 
requirements,  and  their  on-site 
treatment  technologies.  From  these 
respoDses,  EPA  determined  that  27 
facilities  could  provide  useful 
information  on  technology  performance 
and  pollutant  removals. 

The  selected  facilities  were  requested 
to  send  analytical  data  (1992, 1993,  and 
1994  annual  data)  on  daily  equalized 
influent  to  their  wastewater  treatment 
system,  as  well  as  effluent  data  from  the 
traatment  system.  The  three  years  of 
analytical  data  were  used  to  help  EPA 
calculate  the  variability  ffAon  (Section 
DC  of  today's  notice)  used  in 
determining  the  industry  effluent  limits. 
Analytical  data  for  intermediate  waste 
treatment  sampling  points  w«re  also 
requested  for  some  facilities.  In  this 
manner,  EPA  was  able  to  obtain 
performance  information  across 
individual  treatment  imits  in  addition  to 
the  entire  treatment  process. 

EPA  also  conducted  a  thorough 
review  of  each  DMQ  response  to  ensure 
that  the  data  provided  was 
representative  of  the  facility's  treatment 
system.  EPA  collected  data  from  24 
semi-continuous  and  continuous 
treatment  systems  and  two  batch 
treatmant  systems. 

C.  Wastewater  Sampling  and  Site  Visits 

EPA  conducted  wastewater 
cfaaiacterization  site  visits  at  15  landfill 
fadbtias.  The  purpose  of  these  visits 
Mnt  to  collect  inionnation  on  the 
facility's  landfilling  operations  and 
collect  influent  raw  wastewater  samples 
to  help  characterize  the  Landfill 
industry.  The  selection  of  facilities  was 
based  on  the  responses  to  the  Detailed 
Questionnaire  on  type  of  landfill  (e.g., 
amstruction  and  demolition,  ash, 
sludge,  industrial,  and  hazardous).  EPA 
visited  faciUties  from  as  broad  a  cross 
section  of  the  industry  as  possible. 

EPA  spent  one  day  at  each  landfill. 
During  the  site  visits.  EPA  collected 
infonnatioo  on  the  types  of  wraste 
accepted,  acxxptance  criteria,  and 
landfill  operating  practices.  EPA 
emphasized  obtaining  wastewater 
duiracterizaticm  infmination.  such  as 
the  type,  source,  and  quantity  of  raw 
wastewaters  generated,  and  wastewater 
collection  methods  employed.  Crab 
samples  of  the  imtreated  wastewater 
were  collected  from  each  landfill  and 
the  data  that  resulted  from  these 
samples  were  used  in  the 
characterizstion  of  the  ijin<lfHly 
industry. 

EPA  conducted  engineering  site  visits 
at  19  facilities.  The  purposs  of  thaae 


visits  Mnt  to  evaluate  each  facility  as  a 
potential  week-long  sampling  candidate. 
The  selection  of  these  facilities  was 
based  on  the  responses  to  the  Detailed 
Questionnaire  on  types  of  wastewater 
treatment  on  site.  Facihties  selected  for 
engineering  site  visits  employed  various 
types  of  treatment,  including: 
equalization,  chemical  precipitation, 
biological,  filtration,  and  reverse 
osmosis.  During  the  engineering  site 
visit,  EPA  obtained  information  on: 

•  the  facility  and  its  operations; 

•  the  wastes  accepted  for  treatment 
and  the  facility's  acceptance  criteria: 

•  the  raw  wastewater  generated  and 
its  sources; 

•  the  wastewster  treatment  on  site; 

•  the  location  of  potential  sampling 
points;  and 

•  the  site-specific  sampling  needs, 
issues  of  access,  and  rsquiied  sampling 
safety  equipment. 

EPA  conducted  weak-long  sampling 
efforts  at  six  landfills.  Seleddon  of  these 
facilities  was  based  on  the  analysis  of 
the  infcHmation  collected  during  the 
engineering  site  visits. 

EPA  then  prepared  a  detailed 
sampling  plan  for  each  sampling 
episode.  Wastewater  samples  were 
collected  st  influent,  intermediate,  and 
effluent  sample  points  throughout  the 
entire  on-site  wastewater  treatment 
system.  Sampling  at  5  of  the  facilities 
consisted  of  24-hour  composite  samples 
for  5  consecutive  days.  For  the  sixth 
facility,  composites  were  taken  of  4 
OMnpleted  batches  over  5  days.  Gnb 
samples  vnn  collected  for  oil  and 
grease,  and  the  volatile  organic  grab 
samples  were  composited  in  the 
laboratory  prior  to  analysis.  Samples 
were  then  analyzed  using  EPA's  Office 
of  Water  approved  analytical  methocU. 
EPA  sampling  assesses  the  foUowring 
technolomes: 

•  Equuization 

•  Chemical  precipitation 

•  Aerobic  biological 

•  Anaerobic  bicMogical 

•  Carbon  adsorption 

•  Multimedia  nitration 

•  Reverse  osmosis 

•  Air  stripping 

•  Steam  stripping 

•  Sludge  dewatering 

Data  resulting  from  Uie  influent 
samples  tvere  used  to  develop  the  list  of 
pollutants  of  interest  (POIs)  and  raw 
wastewater  characteristics.  The  data 
collected  from  the  influent, 
intermediate,  and  effluent  points  were 
used  to  analyze  the  effective  treatment 
at  the  facilities,  develop  current 
discharge  concentrations,  pollutant 
loadings,  and  the  Best  Available 
Treatment  (BAT)  options  for  the 
landfills  industry.  Data  collected  from 


the  effluent  points  were  tised  to 
calculate  long  term  averages  (LTAs)  for 
esch  of  the  proposed  regulatory  options. 

D.  Additional  Data  Sources 

In  developing  the  Landfills  effluent 
guidelines.  EPA  evaluated  the  following 
data  sources: 

•  CERCLA  Site  Discharges  to  POTWs 
Treatability  \4anual; 

•  Fate  of  Priority  Pollutants  in 
Publicly  Owned  Treatment  Works  (50 
POTW  Study)  database; 

•  EPA's  National  Risk  Managemoit 
Research  Laboratory  (NRMRL) 
treatability  database;  and 

•  Industry  Supplied  Data. 

These  data  soiirces  and  their  uses  for  the 
development  of  the  Landfills  efilumt 
guideliiMS  an  discussed  below. 
Data  bom  the  "CERCLA  Site 
Discharges  to  POTWs  TrsatalHlity 
Manual"  (EPA  540/G-90/005.  August 
1990)  were  used  to  supplement  the 
groundwater  data  collected  during 
characterization  and  week-long 
sampling  events.  The  purpose  of  the 
study  was  to: 

•  Identify  the  variety  of  compounds 
and  conoentraticm  ranges  present  in 
ground%vater  at  CERCLA  sites; 

•  Collect  data  on  the  treatability  of 
compounds  achieved  by  various  on-site 
(»etreetment  systems;  and 

•  Evaluate  the  impact  of  CERCLA 
discharges  to  a  receiving  POTW. 

A  total  of  eighteen  CERCLA  facilities 
were  sampled  in  this  study;  however, 
only  facilities  which  received 
contaminated  groundwater  as  a  result  of 
landfilling  activities  were  selected  to  be 
used  in  conjunction  with  EPA 
groundwater  sampling  data.  The  data 
from  seven  CERCLA  facilities  were 
combined  with  EPA  sampling  data  to 
help  characterize  the  Hazardous 
Landfill  Subcategory  and  to  develop 
both  the  current  discharge 
concentrations  and  pollutant  loadings 
for  facilities  in  the  Hazardous  landfill 
Subcategory.  In  addition,  data  from 
three  CERCLA  facilities  which 
emplo3fed  carbon  adsorption  were 
combined  with  EPA  sampling  data  to 
conduct  the  pass-throu^  analysis  and 
to  evaluate  the  peifmniance  of  carbrai 
adsorption  treatment  technology. 

EPA  used  the  data  included  in  the 
report  entitled  "Fate  of  Priority 
Pollutants  in  Publicly  Owned  Treatment 
Works"  (EPA  440/1-82/303,  September 
1982).  commonly  referred  to  as  the  "50- 
POTW  Study",  in  determining  those 
pollutants  that  would  pass  through  a 
POTW.  This  study  presents  data  cm  the 
performance  of  50  representative 
POTWs  which  were  operating  at  or  near 
the  efficiency  required  to  meet 
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secondary  treatment  (30  mg/1  BOD^  and 
30  mg/1  TSS).  The  50-^OTW  study  data 
was  edited  prior  to  its  use  in  the 
landfills  regulation.  The  data  editing 
hierarchal  rules  were  devised  to 
minimize  the  possibility  that  low  POTW 
removals- might  simply  reflect  low 
influent  concentrations  instead  of  being 
a  true  measure  of  treatment 
effectiveness.  The  hierarchial  data 
editing  niles  for  the  50-POTW  study 
were  as  follows:  (1)  Detected  pollutants 
must  have  at  least  three  pairs  (influent/ 
effluent)  of  data  points  to  be  included, 
(2)  average  pollutant  influent  levels  less 
than  10  times  the  pollutant  analytical 
Minimum  Level  (ML)  were  eliminated, 
and  (3)  if  none  of  the  average  pollutant 
influent -concentrations  exceeded  10 
times  the  ML,  then  the  average  influent 
values  less  than  20  Mg/1  were 
eliminated.  The  remaining  averaged 
pollutant  influent  values  and  the 
corresponding  averaged  effluent  values 
were  then  used  to  calculate  the  average 
percent  removal  for  each  pollutant 
when  conducting  the  POTW  pass- 
through  analysis  for  this  industry, 
which  is  discussed  in  detail  in  the 
Technical  Development  Document. 

EPA's  National  Risk  Management 
Research  Laboratory  (NRMRL) 
developed  a  treatability  data  base 
(formerly  called  the  Risk  Reduction 
Engineering  Laboratory  (RREL)  data 
base).  This  computerized  data  base 
provides  information,  by  pollutant,  on 
removals  obtained  by  various  treatment 
technologies.  The  data  base  provides  the 
user  with  the  specific  data  source,  and 
the  industry  fiom  which  the  wastewater 
was  generated.  The  NRMRL  data  base 
was  used  when  conducting  the  POTW 
pass-through  analysis  by  supplementing 
the  treatment  information  provided  in 
the  50-POTW  study  when  there  was 
insufficient  information  on  specific 
pollutants.  For  each  of  the  pollutants  of 
interest  (POIs)  not  found  in  the  50- 
POTW  data  base,  data  from  portions  of 
the  NRMRL  data  base  were  obtained. 
These  files  were  edited  so  that  only 
treatment  technologies  representative  of 
typical  POTW  secondary  treatment 
operations  (activated  sludge,  activated 
sludge  with  filtration,  aerobic  lagoons) 
were  used.  The  files  were  further  edited 
to  include,  information  pertaining  to 
domestic  or  industrial  wastewater, 
imless  only  other  wastewater  data  were 
available.  Pilot-scale  and  full-scale  data 
were  used;  bench-scale  data  were 
eliminated.  Data  fiom  papers  in  peer- 
reviewed  journals  or  government  reports 
were  used;  lesser  quality  references 
were  edited  out.  From  the  remaining 
pollutant  removal  data,  the  average 


percent  removal  for  each  pollutant  was 
calculated. 

Finally,  EPA  solicited  any  data  on 
landfill  wastewaters  that  may  be 
relevant  fiom  the  landfills  industry. 
Several  facilities  supplied  EPA  with 
leachate  and  groundwater 
characterization  and  treatability  studies. 
The  data  included  in  these  studies  were 
analyzed  and  compared  to  EPA 
sampling  data  collected  at  the  facilities. 
Analysis  of  the  industry  provided  data 
confirmed  the  results  of  several  of  EPA 
sampling  episodes. 

Vn.  Development  of  Subcategorization 
Approach 

For  today's  proposal,  EPA  considered 
whether  a  single  set  of  effluent 
limitations  and  standards  should  be 
established  for  this  industry,  or  whether 
different  limitations  and  standards  were 
appropriate  for  subcategories  within  the 
industry.  In  reaching  its  preliminary 
decision  that  subcategorization  is 
required,  EPA  considered  various 
factors.  "The  CWA  requires  EPA,  in 
developing  effluent  limitations,  to 
assess  several  factors  including 
manufacturing  processes,  products,  the 
size  and  age  of  site,  wastewater  use,  and 
wastewater  characteristics.  The  landfills 
industry,  however,  is  not  typical  of 
many  of  the  other  industries  regulated 
under  the  CWA  because  it  does  not 
produce  a  product.  Therefore,  EPA 
developed  additional  factors  that 
specifically  address  the  characteristics 
of  landfill  operations.  Similarly,  several 
factors  typically  considered  for 
subcategorization  of  manufacturing 
facilities  were  not  considered  applicable 
to  the  landfills  industry.  The  factors 
considered  for  subcategorization  are 
listed  below: 

•  Regulatory  classification; 

•  Types  of  wastes  received; 

•  Wastewater  characteristics; 

•  Facility  size; 

•  Ownership; 

•  Facility  location; 

•  Economic  impacts; 

•  Treatment  technologies  and  costs; 

•  Facility  age: 

•  Energy  requirements;  and 

•  Non-water  quality  impacts. 

A.  Selection  of  Subcategorization 
Approach 

Based  on  its  assessment  of  the  above 
factors,  EPA  has  preliminarily 
determined  that  it  should  segment  the 
landfill  industry  and  develop  different 
effluent  limitations  and  pretieQtment 
standards  for  subcategories  of  the 
industry.  EPA  concluded  that  the  most 
appropriate  basis  for  subcategorization 
is  by  landfill  classification  under  RCRA 
for  the  reasons  explained  in  greater 


detail  below.  Subcategorization  on  this 
basis  incorporates  many  of  the  most 
relevant  differences  within  the  landfills 
industry.  EPA  found  the  types  of  waste 
received  at  the  landfill  and  the  resulting 
characteristics  of  the  wastewater  most 
clearly  correlated  with  the  RCRA 
classification  of  a  landfill.  Additionally, 
the  Agency  believes  that  this 
subcategorization  approach  has  the 
virtue  of  being  the  easiest  to  implement 
because  it  follows  the  same 
classification  previously  established 
under  RCRA  and  currently  in  use  (and 
widely  understood)  by  permit  writers 
and  regulated  entities.  The  Agency 
believes  that  any  subcategorization  at 
odds  with  existing  RCRA  classification 
approaches  would  potentially  create 
unnecessary  confusion  to  the  regulated 
commimity.  The  proposed  subcategories 
are  described  below. 

Subcategory  I:  Subtitle  D  Non- 
Hazardous  Landfills 

Subcategory  I  would  apply  to 
wastewater  discharges  from  all  landfills 
classified  as  RCRA  Subtitle  D  non- 
hazardous  landfills  subject  to  either  of 
the  criteria  established  in  40  CFR  Parts 
257  (Criteria  for  Classification  of  SoHd 
Waste  Disposal  Facilities  and  Practices) 
or  258  (Criteria  for  Municipal  Solid 
Waste  Landfills)  as  explained  above  at 
Section  (IVl. 

Subcategory  II:  Subtitle  C  Hazardous 
Landfills 

Subcategory  n  would  apply  to 
wastewater  discharges  fiom  a  solid 
waste  disposal  facility  subject  to  the 
criteria  in  40  CFR  264  Subpart  N— 
Standards  for  OwTiers  and  Operators  of 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  40  CFR  265 
Subpart  N — Interim  Standards  for 
Owners  and  Operators  of  Hazardous 
Waste  Treatment,  Storage,  and  Disposal 
Facilities.  Hazardous  waste  landfills  are 
subject  to  requirements  outlined  in  40 
CFR  Parts  264  and  265  that  include  the 
requirement  to  maintain  a  leachate 
collection  and  removal  systems  during 
the  active  life  and  post-closure  period  of 
the  landfill  as  explained  previously  at 
Section  (IVl. 

B.  Factors  Considered  for  Basis  of 
Subcategorization 

1 .  Types  of  Waste  Landfilled 

The  type  of  solid  waste  which  is 
deposited  in  a  landfill  often  has  a  direct 
correlation  with  the  characteristics  of 
the  leachate  produced  by  that  landfill. 
EPA  believes  that  the  most  practical 
method  of  distinguishing  the  type  of 
waste  deposited  in  a  landfill  is  achieved 
by  utilizing  the  RCRA  classification  of 
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landfills  that  distinguishes  between 
hazardous  or  non-hazardous  waste 
landfills. 

There  are  also  a  number  of  unique 
landfill  cells  and  monofills  dedicated  to 
accept  only  one  type  of  non-hazardous 
solid  waste  which  may  include 
construction  and  demolition  debris,  ash. 
or  sludge.  The  Agency  is  not  proposing 
to  further  subcategorize  Subtitle  D 
landfill  facilities  according  to  the 
specific  type  of  waste  received.  This 
decision  is  based  on  two  considerations. 

The  first  consideration  is  based  on 
EPA's  evaluation  of  leachate 
characteristics.  EPA  evaluated  leachate 
characteristics  from  many  Subtitle  D 
landfills  and  concluded  that  raw 
leachate  was  not  significantly  different 
among  monofills  to  merit 
subcategorization.  This  is  not 
imexpected.  as  the  waste  deposited  in 
municipal  landfills  and  dedicated 
monofills  is  not  mutually  exclusive. 
Although  dedicated  cells  may  prohibit 
disposal  of  municipal  refuse,  a 
municipal  waste  landfill  may  also 
accept  ash,  sludge,  and  construction  and 
demolition  wastes.  EPA  concluded  that 
there  were  no  pollutants  of  concern 
identified  in  dedicated  monofills  which 
were  not  already  present  in  municipal 
landfills.  EPA  concluded  that  the 
pollutants  proposed  to  be  regulated  for 
the  Subtitle  D  Subcategory  will 
efiactively  address  the  discharges  from 
all  types  of  Subtitle  D  landfills, 
including  those  accepting  only  one  type 
of  waste. 

The  second  consideration  was  based 
on  ease  of  implementation.  As 
disciissed  above,  there  is  overlapping 
waste  acceptance  criteria,  and  distinct 
effisctive  dates  which  define  the  type  of 
landfill.  Additionally,  there  are  many 
facilities  which  operate  both  dedicated 
monofills  and  municipal  landfills  and 
which  commingle  wastewater  prior  to 
treatment.  The  Agency  believes  that 
establishing  one  subcategory  for  all  non- 
hazardous  landfills  %viU  ease 
implementation  issues  and  adequately 
control  dischaiges  from  the  landfills 
industry.  EPA  solicits  comment  on  the 
decision  not  to  subcategorize  Subtitle  D 
monofills. 

2.  Wastewater  Characteristics 

EPA  concluded  that  leachate 
characteristics  from  non-hazardous  and 
hazardous  landfills  differed 
significantly  in  the  types  of  pollutants 
detected  and  the  concentrations  of  those 
pollutants.  As  expected,  EPA  fouhd  that 
the  leachate  from  hazardous  landfills 
contained  a  greater  number  of 
contaminants  at  higher  concentrations 
compared  to  leachate  from  non- 
hazardous  landfills.  This  supported 


subcategorization  based  on  RCRA 
classification  of  hazardous  and  non- 
hazardous  landfills. 

3.  Facility  Size 

EPA  considered  subcategorization  of 
the  landfills  industry  on  the  basis  of  site 
size.  Three  parameters  were  identified 
as  relative  measures  of  facility  size: 
number  of  employees,  amount  of  waste 
disposed,  and  wastewater  flow.  EPA 
found  that  landfills  of  varying  sizes 
generate  similar  wastewaters  and  use 
similar  treatment  technologies. 
Furthermore,  wastewaters  from  landfills 
can  be  treated  to  the  same  level 
regardless  of  facility  size.  EPA 
determined  that  the  industry  should  not 
be  subcategorized  based  on  facility  size. 
EPA  does  not  propose  a  de-minimis 
flow  exclxision  for  this  guideline. 

4.  Ownership 

EPA  considered  subcategorizing  the 
industry  by  ownership.  A  significant 
number  of  landfills  are  owned  by  state, 
local,  or  fsderal  governments,  while 
many  others  are  commercially  or 
privately  owned.  Although  there  are 
distinct  economic  considerations  to 
account  for.  there  is  no  distinction  in 
the  wastewater  characteristics  and 
wastewater  treatment  employed  at 
commercial  or  municiftally  owned 
landfills.  EPA  determined  that  the 
industry  should  not  be  subcategorized 
based  on  ownership. 

5.  Geographic  Location 

EPA  considered  subcategorizing  the 
industry  by  geographic  location. 
Landfill  sites  are  not  limited  to  any  one  ' 
region  of  the  United  States.  Landfills 
from  all  sections  of  the  country  were 
represented  in  EPA's  survey  of  the 
industry.  Although  wastewater 
generation  rates  appear  to  vary  with 
annual  precipitation,  which  is  indirectly 
related  to  geographic  location,  a  direct 
correlation  in  leachate  characteristics  to 
geographic  location  could  not  be 
established.  Additionally,  the  data 
collected  by  EPA  did  not  indicate  any 
significant  variations  in  wastewater 
treatment  technologies  employed  by 
facilities  in  colder  climates  versus 
warmer  climates,  nor  in  the  discharge 
water  quality.  EPA  determined  that 
geographic  location  is  not  an 
appropriate  method  for 
subcategorization. 

EPA  noted  that  geographic  location 
may  have  a  difi'erential  impact  on  the 
cost  of  operating  a  landfill.  For  example, 
the  cost  of  additional  land  required  for 
the  installation  of  a  treatment  system  or 
the  tipping  fees  charged  for  waste 
disposal  may  vary  from  region  to  region. 
These  issues  were  addressed  in  the 


estimated  costs  and  impacts  of  the 
proposal. 

6.  Economic  Characteristics 

EPA  also  considered  subcategorizing 
the  industry  based  on  the  econ(»nic 
characteristics  of  the  landfill  facilities.  If 
a  group  of  facilities  with  common 
economic  characteristics,  such  as 
revenue  size,  was  in  a  much  better  or 
worse  financial  condition  than  others, 
thai  it  might  be  appropriate  to 
subcategorize  based  on  economics. 
However,  analysis  of  the  financial 
conditions  of  facilities  showed  no 
significant  pattern  of  variation  across 
possible  subcategories. 

7.  Treatment  Technologies  and  Costs 

The  Agency  did  not  consider 
treatment  technologies  or  costs  to  be  a 
basis  for  subcategorization. 

8.  Age 

EPA  considered  whether  age-related 
changes  in  leachate  concentrations  of 
pollutants  necessitate  diffBrent 
discharge  limits  for  different  age  classes 
of  landfills.  Several  considerations  lead 
to  the  conclusion  that  age-related  limits 
are  not  appropriate. 

First,  a  facility's  wastewater  treatment 
system  typically  receives  and 
commingles  leachate  from  several 
landfills  or  cells  of  different  ages.  The 
Agency  has  not  observed  any  fedlity 
which  has  found  it  advantageous  at 
necessary  to  treat  age-related  leachates 
separately.  Second,  based  on  responses 
to  the  questionnaire,  discussions  with 
landfill  operators  and  historical  data, 
EPA  understands  that  leachate  pollutant 
concentrations  appear  to  change 
substantially  over  the  first  two  to  five 
years  of  operation  but  then  change  only 
slowly  thereafter. 

These  tvro  observations  imply  that 
treatmmt  systems  must  be  designed  to 
accommodate  the  full  range  of 
concentrations  expected  in  influent 
wastewaters.  EPA  concluded  that  the 
proposed  BPT/BAT/PSES/NSPS/PSNS 
treatment  technologies  are  successfully 
able  to  treat  the  variations  in  landfill 
wastewaters  likely  to  occtir  due  to  age- 
related  changes. 

Finally,  EPA  has  taken  into  account 
the  ability  of  treatment  systems  to 
accommodate  age-related  changes  in 
leachate  (influent)  concentrations,  as 
well  as  short-t«m  fluctuations  by 
proposing  effluent  limitations  which 
reflect  the  variability  observed  in 
monitoring  data  spanning  up  to  three 
years.  Additionally,  age-related  effects 
on  treatment  technologies,  costs  and 
pollutant  loads  were  addressed  by 
utilizing  data  collected  frcon  a  variety  of 
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landfills  in  various  stages  of  age  and 
operation  (e.g.  closed,  inactive,  active). 
EPA  solicits  comment  and  data  on  its 
concliisions  regarding  the  relationship 
of  wastewater  characteristics  to  the  age 
of  the  landfilL 

9.  Energy  Requirements 

The  Agency  did  not  subcategorize  by 
energy  requirements  because  this  is  not 
a  significant  factor  in  this  industry  and 
is  not  related  to  wastewater 
characteristics.  Energy  costs  resulting 
from  thistegulation  were  accounted  for 
in  the  economic  impact  assessment  for 
this  regulation. 

10.  Non-Water  Quality  Impacts 

The  Agency  evaluated  the  impacts  of 
this  regulation  on  the  potential  for 
increased  generation  of  solid  waste  and 
air  pollution.  The  non-water  quality 
impacts  did  not  constitute  a  basis  for 
subcategorization.  The  non- water 
quality  impacts  and  costs  of  solid  waste 
disposal  is  included  in  the  economic 
analysis  and  regulatory  impact  analysis 
for  this  regulation. 

Vm.  Wastewater  Characterization 

This  section  describes  the  sources  of 
wastewater  flows  proposed  to  be 
regulated  at  landfills.  Thi^  section  also 
characterizes  and  describes  these 
wastewater  discharge  flows. 

A.  Sources  of  Landfill  Generated 
Wastewater 

Approximately  7.1  billion  gallons  of 
in-scope  wastewater  were  generated  at 
landfill  facilities  in  1992.  EPA  has 
proposed  to  regulate  the  following 
landfill  sources  of  wastewater:  leachate, 
gas  collection  condensate,  truck/ 
equipment  washwater,  drained  free 
liquids,  laboratory  wastewaters,  and 
contaminated  stormwater.  Additional 
sources  of  wastewaters  generated  by 
landfills  but  not  proposed  to  be 
regulated  under  this  guideline  include 
contaminated  groundwater,  non- 
contaminated  stormwater,  and  sanitary 
wastewaters.  These  wastewaters  are 
described  below. 

1.  Leachate.  as  defined  in  40  CFR 
258.2,  is  liquid  that  has  passed  through 
or  emerged  from  solid  waste  and 
contains  soluble,  suspended,  or  miscible 
materials  removed  fiom  such  waste. 
Over  time  the  potential  for  certain 
pollutants  to  movement  into  the  wider 
environment  increase.  As  water  passes 
through  the  landfill,  it  may  "leach" 
pollutants  from  the  disposed  waste 
moving  them  deeper  into  the  soil.  This 
presents  a  potential  hazard  to  public 
health  and  the  environment  through 
groundwater  contamination  and  other- 
means.  One  measure  used  to  prevent  the 


movement  of  toxic  and  hazardous  waste 
constituents  from  a  landfill  is  a  landfill 
liner  operated  in  conjunction  with  a 
leachate  collection  system.  Leachate  is 
typically  collected  from  a  liner  system 
placed  at  the  bottom  of  the  landfill. 
Leachate  also  may  be  collected  through 
the  use  of  slurry  walls,  trenches  or  other 
containment  systems.  The  leachate 
generated  varies  from  site  to  site  based 
on  a  number  of  factors  including:  the 
types  of  waste  accepted;  operating 
practices  (including  shedding,  daily 
cover  and  capping);  the  depth  of  fill; 
compaction  of  wastes;  annual 
precipitation;  and  landfill  age.  Landfill 
leachate  accoujits  for  over  95  percent  of 
the  in-scope  wastewatere. 

2.  Gas  Collection  Condensate  is  liquid 
which  has  condensed  in  a  gas  collection 
system  during  the  extraction  of  gas  fh>m 
the  landfill.  Gases  such  as  methane  and 
carbon  dioxide  are  generated  due  to 
microbial  activity  within  the  landfill 
and  must  be  removed  to  avoid 
hazardous  conditions.  The  gases  tend  to 
contain  high  concentrations  of  water 
vapor  which  is  condensed  in  traps 
staged  throughout  the  gas  collection 
network.  The  gas  condensate  contains 
volatile  compounds  and  accounts  for  a 
relatively  small  percentage  of  flow  from 
a  landfill. 

3.  Drained  Free  Liquids  are  aqueous 
wastes  drained  from  waste  containers 
(e.g.  drums,  trucks)  or  wastewater 
resulting  from  waste  stabilization  prior 
to  landfilling.  Landfills  which  accept 
containerized  waste  may  generate  this 
type  of  wastewater.  Wastewaters 
generated  from  these  waste  processing 
activities  are  collected  and  usually 
combined  with  other  landfill  generated 
wastewaters  for  treatment  at  the 
wastewater  treatment  plant.  Due  to  the 
limited  amount  of  data  submitted  to 
EPA  on  the  characteristics  of  drained 
free  liquids,  pnd  due  to  the  potentially 
unique  nature  of  these  flows,  the 
Agency  solicits  comments  and  data  on 
including  drained  free  liquids  within 
the  scope  of  this  guideline. 

4.  Truck/Equipment  Washwater  is 
generated  during  either  truck  or 
equipment  washes  at  landfills.  During 
routine  maintenance  or  repair 
operations,  trucks  and/or  equipment 
used  within  the  landfill  (e.g.,  loaders, 
compactors,  or  dump  trucks)  are  washed 
and  the  resultant  wastewaters  are 
collected  for  treatment.  In  addition,  it  is 
common  practice  for  many  facilities  to 
wash  the  wheels,  body,  and 
undercarriage  of  trucks  used  to  deliver 
the  waste  to  the  open  landfill  face  upon 
leaving  the  landfill.  On-site  wastewater 
treatment  equipment  and  storage  tanks 
are  also  periodically  cleaned. 


5.  Laboratory-Derived  Wastewater  is 
generated  from  on-site  laboratories 
which  characterize  incoming  waste 
streams  and  monitor  on-site  treatment 
performance. 

6.  Contaminated  Stormwater  is  runoff 
that  comes  in  direct  contact  with  the 
waste  or  waste  handling  and  treatment 
areas.  Stormwater  which  does  not  come 
into  contact  with  the  wastes  . 

7.  Non-contaminated  Stormwater 
includes  stormwater  which  flows  ofi  the 
cap  or  cover  of  the  landfill  and  does  not 
come  in  direct  contact  with  solid  waste. 
The  Agency  is  not  proposing  to  regulate 
non-contact  stormwater  because  non- 
contact  stormwater  flows  are  not 
considered  process  wastewaters  and  are 
already  subject  to  existing  stormwater 
regulations.  Non-contaminated  storm 
water  discharged  through  municipal 
storm  water  systems  or  that  discharge 
directly  to  waters  of  the  United  States 
are  subject  to  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permit  requirements  under 
40  CFR  122.26  (b)(14)(v). 

8.  Contaminated  Groundwater  is 
water  below  the  land  surface  in  the  zone 
of  saturation  which  has  been 
contaminated  by  landfill  leachate.  EPA 
is  also  not  proposing  to  include  within 
the  scope  of  regulated  flows 
groundwater  which  has  been 
contaminated  by  a  landfill  and  is 
collected  and  discharged.  The  reasons 
for  this  decision  are  as  follows. 

During  development  of  this  proposal, 
EPA  considered  whether  it  should  also 
include  contaminated  groundwater 
flows  within  the  scope  of  this  guideline. 
Historically,  many  landfill  operations 
have  caused  the  contamination  of  local 
groundwater,  mostly  as  a  result  of 
leakage  from  unlined  landfill  units  in 
operation  prior  to  the  minimum 
technology  standards  for  landfills 
established  by  RCRA  Subtitle  C  and  D 
regulations.  Subsequently,  State  and 
Federal  action  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  has  required  facilities  to 
clean  up  contaminated  groundwater.  In 
many  cases  this  has  resulted  in  the 
collection,  treatment  and  discharge  of 
treated  groundwater  to  surface  waters. 
In  addition,  in  the  case  of  RCRA  Subtitle 
C  hazardous  waste  landfills  and 
Municipal  solid  Waste  Landfills 
(MSWLJF),  applicable  regulatory 
standards  require  groundwater 
monitoring  and  {xist-closure  care  and,  in 
the  event  of  groundwater 
contamination,  corrective  action 
measures.  These  requirements  may  also 
result  in  treatment  of  contaminated 
groundwater  by  such  landfill  facilities. 
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EPA,  however,  has  not  included 
contaminated  groundwater  flows  within 
its  assessment  for  this  guideline.  Several 
reasons  support  EPA's  dedsicm  not  to 
include  contaminated  groimdwater 
within  the  flows  evaluated  for  this 
proposal. 

ErA  evaluated  flows,  pollutant 
concentrations,  treatment  in  place,  and 
ciurent  treatment  standards  for 
discharges  of  contaminated  groundwater 
fnan  landfills.  From  this  evaluation. 
EPA  concluded  that  pollutants  in 
contaminated  groundwater  flows  are 
often  very  dilute  or  are  treated  to  very 
low  levels  prior  to  discharge.  EPA 
concluded  that,  whether  as  a  result  of 
corrective  action  measures  taken 
pursuant  to  RCRA  authority  or  State 
action  to  clean  up  contaminated  landfill 
sites,  landfill  discharges  of  treated 
contaminated  groundwater  are  being 
adequately  controlled.  Consequently, 
further  regulation  under  this  proposed 
rule  «vould  be  redimdant  and 
unnecessary. 

EPA  is  aware  that  there  may  be  some 
landfill  facilities  that  collect  and  treat 
bodi  landfill  leachate  and  contaminated 
groundwater  flows.  In  the  case  of  such 
facilities,  EPA  believes  that  decisions 
regarding  the  appropriate  discharge 
limits  again  should  be  left  to  the 
judgment  of  the  permit  writer.  As 
indicated  above,  contaminated 
groimdwater  may  be  very  dilute  or  may 
have  characteristics  similar  in  natiue  to 
leechate.  In  cases  where  the 
groundwater  is  very  dilute  the  Agency 
is  concerned  that  contaminated 
0t)undwater  may  be  used  as  a  dilution 
flow.  In  these  cases,  the  permit  writer 
should  develop  BPI  permit  limits  based 
on  separate  treatment  of  the  flows  or 
develop  BPT  limits  based  on  the 
combined  wastestream  formula  in  order 
to  prevent  dilution  of  the  regulated 
leechate  flows.  However,  in  cases  where 
the  groundwater  may  exhibit 
characteristics  similar  to  leachate, 
commingled  treatment  is  appropriate 
because  it  is  obviously  more  cost 
effective  and  environmentally  beneficial 
than  separate  treatment.  EPA 
recommends  that  the  permit  writer 
consider  the  characteristics  of  the 
contaminated  groundwater  before 
making  a  determination  if  commingling 
groundwater  and  leachate  for  treatment 
is  appropriate. 

B.  Wastewater  Characterization 

The  Agency's  sampling  program  for 
this  industry  detected  over  80  pollutants 
(conventional,  priority  and  non- 
conventional)  in  waste  streams  at 
treatable  levels.  EPA  has  characterized 
landfill  generated  wastewater  using  data 
obtained  in  EPA  sampling  episodes  and 


indiistry  supplied  data  obtained  through 
the  EPA  308  Questionnaires.  As  . 
previously  explained.  EPA  sampled  at 
five  hazardous  landfills  and  13  non- 
hazardous  landfills.  EPA  analyzed 
untreated  and  treated  wastewaters  for 
over  470  pollutants  at  each  landfill, 
including  233  priority  and 
nonconventional  organic  compounds, 
69  priority  and  nonconventional  metals, 
four  conventional  pollutants,  and  123 
toxic  and  nonconventional  pollutants 
including  pesticides,  herfoiddes.  dioxins 
and  furans.  EPA  developed  a  list  of 
pollutants  of  interest  (POIs)  for  the 
landfills  industry  by  eliminating 
pollutants  not  considered  to  be  at 
treatable  levels  in  raw  wastewaters.  The 
list  of  POIs  was  carried  forward  in  the 
analysis. 

EPa  asked  all  facilities  receiving  EPA 
Detailed  Questionnaires  to  provide 
summary  characterization  data  for  their 
landfill  generated  wastewaters.  The 
Agency  requested  selected  facilities  to 
submit  detailed  analytical  data  and 
Detailed  Monitoring  Reports  (DMRs)  on 
their  wastewaters  as  part  of  the  E)etailed 
Monitoring  Questionnaire.  Additionally, 
EPA  reviewed  several  other  wastewater 
characterizatim  data  sources  for 
comparison  piuposes. 

1.  Raw  Wastewater  at  Subtitle  D. 
Municipal  Solid  Waste  (MSW)  Landfills 

Wastewater  generated  at  MSW 
landfills  contained  a  range  of 
conventional,  toxic  and 
nonconventional  pollutants. 
Wastewaters  contained  significant 
concentrations  of  common  ' 
nonconventional  metals  such  as  iron. 
magnesium,  manganese  and  boron. 
Generally,  concentrations  of  toxic  heavy 
metals  were  found  at  relatively  low 
concentrations.  EPA  did  not  find  toxic 
metals  such  as  arsenic,  cadmium, 
mercury  and  lead  at  treatable  levels  in 
any  of  EPA's  sampling  episodes  at  MSW 
landfills. 

Typical  organic  pollutants  found  in 
MSW  landfill  leachate  included  2- 
butanone  (methyl  ethyl  ketone)  and  2- 
propanone  (acetone)  which  are  common 
solvents  used  in  household  products 
(such  as  paints  and  nail  polish)  and 
common  industrial  solvents  such  as  4- 
methyl-2-pentanone  and  1,4-dioxane. 
Trace  concentrations  of  a  few  pesticides 
were  detected  in  wastewaters  from 
municipal  landfills.  Additionally,  the 
wastewater  was  characterized  by  high 
loads  of  organic  acids  such  as  benzoic 
acid  and  hexanoic  acid  resulting  from 
anaerobic  decomposition  of  solid  waste. 

EPA  identified  34  pollutants  of 
interest  for  MSW  landfills  including: 
eight  conventional/nonconventional 
pollutants,  eight  metals.  16  organics/ 


pesticides/herbicides,  and  two  dioxins/  ^ 
Kirans.  Three  hundred  sixteen 
pollutants  were  never  detected  in  EPA 
sampling  episodes  and  approximately 
120  pollutants  were  detected  but  were 
not  considered  to  be  at  treatable  levels. 
A  list  of  the  pollutants  and  sampling 
results  may  be  found  in  the  Technical 
Development  Document. 

2.  Raw  Wastewater  at  Subtitle  D.  Non- 
Mimidpal  Landfills 

Certain  Subtitle  D  landfills  do  not 
accept  mimidpal  household  refuse  and 
do  not  accept  hazardous  waste.  These 
unique  Cadlities,  termed  "monofills" 
because  they  accept  only  one  type  of 
waste,  typically  accept  one  of  the 
foUomng  types  of  solid  waste: 
munidpal  incinerator  ash,  wastewater 
treatment  sludge,  and  construction  and 
demolition  [CBdS)  wastes. 

Because  of  the  unique  nature  of  these 
monofills.  EPA  performed  an  analysis  to 
determine  if  significant  difiiarences 
existed  in  raw  wastewater 
diaracteristics  from  Subtitle  D 
Munidi>al  Sohd  Waste  (MSW)  landfills 
and  these  monofiU  fadlities.  However, 
characterization  and  treatment  data 
collected  as  part  of  EPA's  sampling 
episodes  focused  primarily  on  the  more 
prevalent  MSW  landfills.  To  complete 
this  analysis,  additional  data  on  raw 
wastewaters  from  monofill  fadlities 
were  collected  bom  several  sources 
including  prior  EPA  studies  and 
industry-supplied  data.  These  data  were 
evaluated  to  identify  any  pollutants 
found  at  significant  concentrations  in 
monofills  which  were  not  fotmd  in 
MSW  landfiiU. 

Based  on  a  review  of  these  data 
sources.  EPA  observed  that  the 
pollutants  present  in  raw  wastewaters 
from  monofills  were  not  significantly 
different  bom  those  foimd  in  MSW 
landfills,  and,  in  fact,  only  a  subset  of 
MSW  landfill  POIs  were  found  in  raw 
wastewaters  from  these  monofill 
facilities.  In  addition,  concentrations  of 
virtually  all  pollutants  found  in  ash, 
sludge,  and  C&D  waste  monofills  were 
significantly  lower  than  those  foimd  in 
raw  wastewaters  bom  MSW  landfills. 
As  described  in  Section  1 VII]  of  today's 
notice,  EPA  proposes  to  establish 
equivalent  effluent  limitations  for  all 
Subtitle  D  non-hazardous  landfills. 

EPA  also  examined  wastewater  at 
non-hazardous  landfill  facilities  |or  the 
presence  of  dioxins  and  furans  fo 
determine  whether  these  analytes 
should  be  propxMed  for  regulation. 
Sdentific  study  has  identified  that  there 
are  210  isomers  of  chlorinated  dibenzo- 
p-dioxins  (CDD)  and  chlorinated 
dibenzofurans  (CDF).  Dioxins  and 
furans  are  formed  as  by-products  in 


many  industrial  operations  including 
[>etroleum  refining,  pesticide  and 
herbicide  production,  paper  bleadiing, 
and  production  of  materials  involving 
chlorinated  compounds.  Dioxins  and 
furans  are  not  water-soluble  and  are  not 
expected  to  leach  out  of  non-hazardous 
landfills  in  significant  quantities.  EPA  is 
primarily  concerned  with  the  2,3,7,8- 
substituted  congeners,  of  which  2,3,7,8- 
TCDD  is  considered  to  be  the  most  toxic 
and  is  the  only  one  that  is  a  priority 
pollutant.  Non-2,3,7,8-substituted 
congeners  are  believed  to  be  less  toxic 
in  part  because  it  appears  that  they  are 
not  absorbed  by  living  organisms. 

As  part  of  EPA  sampling  episodes  at 
13  Non-Hazardous  landfills,  raw 
wastewater  samples  were  collected  and 
analyzed  for  a  total  of  17  congeners  of 
dioxins  and  furans.  Additional  raw 
leachate  data  were  analyzed  from  ash 
monofills  in  previous  EPA  studies.  EPA 
found  low  levels  of  only  three 
congeners,  OCDD,  HpCI)D,  and  HxCDD, 
in  raw  wastewaters  at  several  landfills. 
All  observed  concentrations  of  dioxins/ 
furans  in  raw,  untreated  wastewater 
were  well  below  the  Universal 
Treatment  Standards  proposed  for  F039 
wastes  (multi-source  leachate)  in  40 
CFR  268.1  which  establish  minimum 
concentration-based  standards  based  on 
an  acceptable  level  of  risk.  At  the 
concentrations  found  in  raw  landfill  - 
wastewaters,  dioxins  and  furans  are 
expected  to  partition  to  the  biological 
sludge  as  part  of  the  proposed  BPT/BAT 
treatment  technologies.  Partitioning  of 
dioxins/fiirans  to  the  sludge  was 
included  in  the  evaluation  of  treatment 
benefits  and  water  quality  impacts.  The 
most  toxic  dioxin  congener,  2,3,7,8- 
TCDD,  was  never  detected  in  raw 
wastewater  at  a  Subtitle  D  Landfill. 

Based  on  this  review  of  all  available 
data,  the  Agency  is  not  proposing  to 
establish  effluent  limitations  for  dioxins 
and  furans  because  the  concentrations 
of  the  congeners  that  were  detected  in 
raw  untreated  leachate  were  found  at 
very  low  levels,  often  approaching 
background  levels  and  already  below 
Universal  Treatment  Standards. 
Additionally,  the  most  toxic  congener, 
2,3,7,8-TCDD.  was  never  detected  in 
untreated  raw  leachate.  EPA  sampling 
data  and  calculations  conclude  that  the 
concentrations  of  dioxins  and  furans 
present  in  the  wastewater  will  not 
prevent  the  sludge  from  being 
redeposited  in  a  nonhazardous  landfill. 

3.  Raw  Wastewater  at  Subtitle  C 
Hazardous  Landfills 

Raw  wastewaters  from  Subtitle  C 
Hazardous  landfills  were  also 
characterized  through  EPA  sampling 
episodes  and  industry-supplied  data 


obtained  through  the  EPA  308 
Questionnaires.  Wastewater  generated  at 
Subtitle  C  hazardous  landfills  contained 
a  wide  range  of  conventional,  toxic,  and 
nonconventional  pollutants  at  treatable 
levels.  There  was  a  significant  increase 
in  the  number  of  pollutants  found  in 
raw  wastewaters  at  hazardous  facilities 
compared  te  non-hazardous  landfilb.  - 
Pollutants  which  were  common  to  both 
untreated  nonhazardous  and  hazardous 
wastewaters  were  generally  an  order  of 
magnitude  higher  in  hazardous  landfill 
wastewater.  The  list  of  pollutants  of 
interest  for  the  Subtitle  C  Hazardous 
Landfill  Subcategory,  which  indudes  80 
parameters,  reflects  the  more  toxic 
natxue  of  hazardous  landfill  wastewater 
and  the  wide  range  of  industrial  waste 
sources. 

Pollutants  typical  of  raw  leachate 
fit>m  hazardous  fadlities  included 
higher  levels  of  arsenic,  chromium, 
copper,  nickel  and  zinc  than  found  at 
non-hazardous  facilities.  However, 
cadmium,  lead  and  mercury  were  not 
detected  at  treatable  concentrations  in 
the  raw  wastewater  for  any  of  the 
hazardous  landfills  sampled  during  EPA 
sampling  episodes. 

EPA  identified  65  pollutants  of 
interest  for  Subtitle  C  hazardous 
landfills  including:  11  conventional/ 
nonconventional  pollutants,  13  metals, 
37  organics/ pesticides/herbiddes,  and 
four  dioxins/furans.  Two  hundred  fifty 
pollutants  were  never  detected  in  EPA 
sampling  episodes  and  approximately 
155  pollutants  were  detected  but  were 
not  considered  to  be  present  at  treatable 
levels.  A  list  of  the  pollutants  and 
sampling  results  may  be  found  in  the 
Technical  Development  Document. 

EPA  also  examined  wastewater  at 
hazardous  landfill  facilities  for  the 
presence  of  dioxins  and  furans  to 
determine  whether  these  analytes 
should  be  proposed  for  regulation.  As 
part  of  EPA  sampling  episodes  at  two 
in-scope  Subtitle  C  landfills  and  two  in- 
scop>e  pre-1980  industrial  landfills,  raw 
leachate  samples  were  collected  and 
analyzed  for  17  congeners  of  dioxins 
and  furans.  Again.  EPA  did  not  detect 
the  most  toxic  dioxin  congener,  2,3,7,8- 
TCDD,  at  an  in-scope  hazardous/ 
industrial  landfill.  EPA  did  find  low 
levels  of  several  congeners  in  raw 
wastewaters  at  several  landfills.  Low 
levels  of  four  congeners,  OCDD,  OCDF, 
HpCDD.  and  HpCDF,  were  detected  in 
over  half  of  the  landfills  sampled. 
However,  all  concentrations  of  dioxins/ 
furans  in  raw,  untreated  wastewater 
were  well  below  the  Universal 
Treatment  Standards  proposed  for  F039 
wastes  (multi-source  leachate)  in  40 
CFR  266.1  which  establish  minimum 
concentration-based  standards  based  on 


an  acceptable  level  of  risk.  At  the 
concentrations  found  in  raw  landfill 
wastewaters,  dioxins  and  furans  are 
expected  to  partition  to  the  biological 
sliidge  as  part  of  the  proposed  BPT/ 
BAT/PSES  treatment  technologies. 
Partitioning  of  dioxins/furans  to  the 
sludge  was  included  in  the  evaluation  of 
treatment  benefits  and  water  quality 
impacts. 

Based  on  a  review  of  all  available 
data,  the  Agency  is  not  proposing  to 
establish  eflluent  limitations  for  dioxins 
and  furans  for  the  same  reasons  it  is  not 
proposing  limitations  and  standards  for 
these  pollutants  in  wastewater  at  non- 
hazardous  landfills. 

C.  Wastewater  Flow  and  Discharge 

1 .  Wastewater  Flow  and  Discharge  at 
Subtitle  D  Non-Hazardous  Landfills 

Approximately  6.7  billion  gallons  of 
in-scope  wastewater  were  generated  at 
non-hazardous  landfills  in  1992.  As 
mentioned  previously,  flows  collected 
from  leachate  collection  systems  are  the 
primary  source  of  wastewater, 
accounting  for  over  95  percent  of  the  in- 
scope  wastewaters. 

Landfill  fadlities  have  several  options 
for  the  discbarge  of  their  wastewaters. 
EPA  estimates  that  there  are  158 
Subtitle  D  Non-hazardous  facilities 
discharging  wastewater  directly  into  a 
receiving  stream  or  body  of  water, 
accounting  for  1.2  billion  gallons  per 
year.  In  addition,  there  are  762  fadlities 
discharging  wastewater  indirectly  to  a 
POTW,  accoimting  for  4.6  billion 
gallons  per  year. 

Also,  there  are  a  number  of  facilities 
which  use  treatment  and  disposal 
practices  that  result  in  no  discharge  of 
wastewater  to  surface  waters.  The 
Agency  estimates  that  there  are  343  of 
these  "zero  or  alternative  discharge" 
facilities.  Disposal  options  resulting  in 
no  discharge  for  landfill  generated 
wastewater  include  off-site  treatment  at 
another  landfill  wastewater  treatment 
system  or  a  Centralized  Waste 
Treatment  facility,  deep  well  in)ection, 
indneration,  evaporation,  land 
application  and  recirculation. 

The  recirculation  of  leachate  is 
generally  believed  to  encourage  the 
biological  activity  occurring  in  the 
landfill  and  accelerate  the  stabilization 
of  the  waste.  The  recirculation  of 
landfill  leachate  is  not  prohibited  by 
federal  regulations,  although  many 
States  have  prohibited  the  practice.  EPA 
estimates  that  350  million  gallons  per 
year  are  redrculated  back  to  Subtitle  D 
non-hazardous  landfill  units. 
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2.  Wastewater  Flow  and  Discharge  at 
Subtitle  C  Hazardous  LandBUs 

Approxiniately  367  million  gallons  of 
in-scope  wastewater  were  generated  at 
hazardous  landfills  in  1992.  In-scope 
wastewaters  do  not  include  non-contact 
stormwater  or  contaminated 
groundwater. 

Landfill  facilities  have  several  options 
for  the  discharge  of  their  wastewaters. 
EPA's  survey  of  the  landfills  industry 
did  not  identify  any  hazardous  landfills 
covered  by  the  proposed  guideline 
which  discharae  in-scope  wastewaters 
directly  to  surrace  waters.  EPA  estimates 
that  there  are  six  facilities  discharging 
wastewater  indirectly  to  a  POTW, 
accounting  for  40  million  gallons  per 
year. 

The  Agency  estimates  that  141 
hazardous  landfill  facilities  utilize  zero 
or  alternative-discharge  disposal 
options.  EPA  estimates  that  103 
facilities  ship  wastewater  off-site  for 
treatment,  often  to  a  treatment  plant 
located  at  another  landfill  or  to  a 
Centralized  Waste  Treatment  tMiility. 
Shipping  off-site  accounts  for  eleven 
million  gallons  per  year  of  wastewater. 
Another  37  facilities  utilize 
underground  injection  for  disposal  of 
their  wastewaters,  accounting  for  315 
million  gallons  per  year,  and  one  facility 
solidifies  less  than  0.1  million  gallons 
per  year  of  landfill  wastewater. 

tX.  Development  of  EflBuent  Limitatioas 
Gnidelines  and  Standards 

A.  Description  of  Available 
Technologies 

There  are  a  large  number  of  different 
wastewater  treatment  systems  in  use  at 
landfills.  The  treatment  technologies 
described  below  provide  some 
indication  of  the  range  of  wastewater 
treatment  systems  oiMerved  at  landfill 
wastewater  treatment  plants.  In- 
operation  wastewater  treatment 
technologies  include  physical/chemical 
pollutant  removal  systems  and 
biological  removal  systems.  Based  on 
information  obtained  from  the  Detailed 
Questionnaires  and  engineering  site  and 
sampling  visits  described  above,  EPA 
concluded  that  a  number  of  treatment 
systems  currently  in  place  need  to  be 
upgraded  to  improve  effectiveness  and 
remove  additfonal  pollutants. 

Among  the  physical/chemical 
treatment  technologies  in  use  are: 

•  Equalization  tanks.  Equalization 
dampens  variation  in  hydraulic  and 
pollutant  loadings,  thereby  reducing 
shock  loeds  and  increasing  treatment 
tscilitv  performance; 

•  Neutralization.  Neutralization 
dampens  pH  variation  prior  to  treatment 
or  discharge; 


•  Coagulation/Flocculation. 
Coagulation/flocculation  provides 
additional  pollutant  removal  through 
aggregation  of  colloidal  solids: 

•  Gravity  Separation.  Gravity-assisted 
separation  allows  suspended  matter, 
heavier  than  water,  to  become  quiescent 
and  settle;  and  free  oils,  lighter  than 
water,  to  become  quiescent  and  float; 

•  Emulsion  Breaking.  The  addition  of 
a  de-emulsifiere  (beet,  acid,  metal 
coagulants,  and  clays)  break  down 
emulsions  to  produces  a  mixture  of 
water  and  free  oil  and/or  an  oily  floe; 

•  Chemical  Precipitation.  The 
addition  of  chemicals  to  wastewater  to 
convert  soluble  metal  salts  to  insoluble 
metal  oxides  which  are  then  removed  by 
filtration; 

•  Chemical  Oxidation/Reduction.  By 
chemical  addition,  the  structiue  of 
pollutants  are  changed  so  as  to  disinfect, 
increase  biodegradation  and  adsorption, 
or  convert  pollutants  to  terminal  end 
products; 

•  Air/Steam  Stripping.  Air/Steam 
stripping  involves  the  removal  of 
pollutants  from  wastewater  by  the 
transfer  of  volatile  compounds  from  the 
liquid  phase  to  a  gas  stream: 

•  Muhimedia/Sand  Filtration. 
Multimedia/sand  filtration  involves  a 
fixed  (gravity  or  pressure)  or  moving 
bed  of  porous  media  that  traps  and 
removes  suspended  solids  from  water 
passing  though  the  media; 

•  Ultrafiltration.  Extremely  fine  grade 
filtera  are  used  to  remove  organic 
pollutants  from  wastewater  according  to 
the  organic  molecule  size; 

•  Reverse  Osmosis.  Reverse  osmosis 
relies  on  differences  in  dissolved  solids 
concentrations  and  selective 
semipermeable  membranes  to  allow  for 
the  concentration  of  dissolved  inorganic 
pollutants: 

•  Fabric  Filters.  Fabric  filtera  screen 
suspended  matter  by  means  of  a  cloth  or 
paper  barrier; 

•  Carbon  Adsorption.  In  this  process, 
wastewater  is  passed  over  a  meoium  of 
activated  carbon  which  adsorbs  certain 
pollutants:  and 

•  Ion  Exchange.  The  use  of  certain 
resins  in  contact  with  wastewater 
removes  contaminants  of  similar  charge. 

Biological  treatment  technologies  in 
use  are: 

•  Aerobic  Systems.  Aerobic  systems 
utilize  an  acclimated  community  of 
aerobic  microorganisms  to  degrade, 
coagulate,  and  remove  organic  and  other 
contaminants: 

•  Activated  Sludge.  Activated  sludge 
is  a  continuous  flow,  aerobic  biological 
treatment  process  which  employs 
suspended-growth  aerobic 
microorganisms  to  biodegrade  organic 
contaminants: 


•  Anaerobic  Systems.  Anaerobic 
systems  involve  the  converaion  of 
organic  matter  in  wastewater  into 
methane  and  carbon  dioxide  by 
anaerobic  microorganisms 
(methanqoens): 

•  Facunative  Systems.  Facultative 
systems  stabilize  wastes  by 
incorporating  a  combination  of  aerobic, 
anaerobic,  and  facultative  (thriving  in 
either  aerobic  or  anaerobic  conditions) 
microorganisms: 

t^  Rotating  Biological  Contactors. 
Rotating  biological  contactore  (RBCs) 
employ  a  fixed-film  aerobic  biological 
system  adhering  to  a  rigid  media 
mounted  on  a  h(»izontal,  rotating  shaft; 

•  Trickling  Filters.  In  this  process, 
wastewater  passes  over  a  structure 
packed  with  an  inert  medium  (e.g.  rock, 
wood,  plastic)  coated  with  a  biological 
film  capable  of  absorbing  and  degrading 
organic  pollutants; 

•  Sequential  Batch  Reactors.  A 
sequence  of  batch  operations  in  a  single 
reactor  containing  acclimated 
microorgaiusms  is  used  to  degrade 
organic  material.  The  batch  process 
allows  for  equalization,  aeration,  and 
clarification  in  a  single  tank; 

•  Powdered  Activated  Carbon 
Biological  Treatment.  The  addition  of 
granular  activated  carbon  to  biological 
treatment  systems  enhances  the  removal 
of  certain  organic  pollutants: 

•  Nitrification  Systems.  These 
systems  involve  nitrifying  bacteria  in 
order  to  convert  ammonia-nitrogen 
compounds  to  less  toxic,  nitrate-nitrite 
compounds; 

•  uenitrification  Systems.  These 
systems  convert  nitrate-nitrite  to 
nitrogen  gas  under  anoxic  conditions; 
and 

•  Wetlands  Treatment.  These  systems 
employ  natural  or  man-made  wetlands 
systems  which4reat  wastewater  through 
utilizing  natural  processes  of 
sedimentation,  adsorption,  and  organic 
de^dation. 

The  treatment  sequence  employed  at 
any  particular  facility  may  vary  with  the 
character  of  the  wastewater  generated  at 
the  landfill.  The  optimal  treatment 
system  at  a  facility  depends  upon  many 
facton  including  permit  requirements, 
design  considerations,  landfill 
acceptance  criteria,  and  management 
practices.  Various  forms  of  equalization 
and  aerobic  biological  systems  were  the 
most  widely-fcimd  treatment 
technology  in  the  landfills  industry, 
including  aerated  lagoons,  activated 
sludge  systems,  and  sequential  batch 
reactora.  Biological  systems  in  the 
landfill  industry  generally  utilized  high 
retention  times  to  enhance  performance 
by  reducing  variations  in  raw 
wastewater  flow  and  pollutant  loads. 


B.  Technology  Options  Considered  for 
Basis  of  Regulation 

This  section  explains  how  EPA 
selected  the  effluent  limitations  and 
standards  proposed  today  for  the 
Subtitle  C  Landfill  and  Subtitle  D 
Landfill  Subcategories.  To  determine 
the  technology  basis  and  performance 
level  for  the  proposed  regulations,  EPA 
developed  a  database  consisting  of  daily 
effluent  data  collected  from  the  Detailed 
Monitoring  Questionnaire  and  EPA's 
Wastewater  Sampling  Program.  This 
database  is  used  to  support  the  BPT. 
BCT,  BAT,  NSPS,  PSES,  and  PSNS 
effluent  limitations  and  standards. 

The  effluent  limitations  and 
pretreatment  standards  EPA  is 
proposing  to  establish  today  are  based 
on  well-designed,  well-operated 
systems.  Below  is  a  summary  of  the 
technology  bases  for  the  proposed 
effluent  limitations  and  pretreatment 
standards  in  each  subcategory.  When 
final  guidelines  are  promulgated,  a 
landfill  operator  is  free  to  use  any 
wastewater  treatment  technology  at  the 
facility  so  long  as  the  numerical 
discharge  limits  are  achieved. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

a.  Introduction.  EPA  today  proposes 
BPT  effluent  limitations  for  the  two 
discharge  subcategories  for  the  Landfills 
Point  Source  Category.  The  BPT  effluent 
limitations  proposed  today  would 
control  identified  conventional,  priority, 
and  non-conventional  pollutants  when 
discharged  from  landfill  facilities.  For 
further  discussion  on  the  basis  for  the 
limitations  and  technologies  selected 
see  the  Technical  Development 
Document.  . 

As  previously  discussed.  Section 
304(b)(1)(A)  of  the  CWA  requires  EPA  to 
identify  effluent  reductions  attainable 
through  the  application  of  "best 
practicable  control  technology  currently 
available  for  classes  and  categories  of 
point  sources."  The  Senate  Report  for 
the  1972  amendments  to  the  CWA 
explained  how  EPA  must  establish  BPT 
effluent  reduction  levels.  Generally, 
EPA  determines  BPT  effluent  levels 
based  upon  the  average  of  the  best 
existing  performances  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  each  industrial  category  or 
subcategory.  In  industrial  categories 
where  present  practices  are  imiformly 
inadequate,  however,  EPA  may 
determine  that  BPT  requires  higher 
levels  of  control  than  any  currently  in 
place  if  the  technology  to  achieve  those 
levels  can  be  practicably  applied.  See  A 
Legislative  History  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 


1972.  U.S.  Senate  Committee  of  Public 
Works,  Serial  No.  93-1,  January  1973,  p. 
1468. 

In  addition,  CWA  Section  304(b)(1)(B) 
requires  a  cost  reasonable  assessment 
for  BPT  limitations.  In  determining  the 
BPT  limits,  EPA  must  consider  the  total 
cost  of  treatment  technologies  in 
relation  to  the  effluent  reduction 
benefits  achieved.  This  inquiry  does  not 
limit  EPA's  broad  discretion  to  adopt 
BPT  llinitations  that  are  achievable  with 
available  technology  unless  the  required 
additional  reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See  e.g.  American  Iron 
and  Steel  Institute  v.  EPA.  526  F.  2d 
1027  (3rd  Cir.,  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 
discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quality 
problems  attributable  to  particular  point 
soiirces,  or  water  quality  improvements 
in  particular  bodies  of  water.  Therefore, 
EPA  has  not  considered  these  factora  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle.  590.F.  2d  1011  (D.C. 
Cir.  1978). 

b.  BPT  Technology  Options 
Considered  for  the  Non-Hazardous 
Landfills  Subcategory.  In  the  Agency's 
engineering  assessment  of  the  best 
practicable  control  technology  currently 
available  for  treatment  of  wastewaters 
from  landfills,  EPA  first  considered 
three  technologies  commonly  in  use  by 
landfills  and  other  industries  as  options 
for  BPT.  Hiese  technology  options  were 
chemical  precipitation,  biological 
treatment,  and  multimedia  filtration. 
EPA  removed  chemical  precipitation 
from  further  consideration  as  a  BPT 
treatment  option  for  the  following 
reason.  While  chemical  precipitation  is 
an  effective  treatment  technology  for  the 
removal  of  metals,  non-hazardous 
landfills  typically  have  low 
concentration  of  metals  in  treatment 
system  influent  wastewater.  Observed 
metals  concentrations  were  typically  not 
found  at  levels  which  would  inhibit 
biological  treatment  or  that  could  be 
effectively  removed  by  a  chemical 
precipitation  unit. 

•  Option  I — Biological  Treatment. 
EPA  first  assessed  the  pollutant  removal 
performance  of  biological  treatment. 


EPA  selected  this  as  Option  I  due  to  its 
effectiveness  in  removing  the  large 
organic  loads  commonly  associated  with 
leachate.  BPT  Option  I  consists  of 
aerated  equalization  followed  by 
biological  treatment.  Various  types  of 
biological  treatment  such  as  activated 
sludge,  aerated  lagoons,  and  anaerobic 
and  aerobic  biological  towers  or  fixed 
film  reactors  were  included  in  the 
calculation  of  limits  for  this  option.  The 
costing  for  Option  I  was  based  on  the 
cost  of  aerated  equalization  followed  by 
an  extended  aeration  activated  sludge 
system  and  clarification,  including 
sludge  dewatering.  Approximately  half 
of  the  direct  discharging  municipal 
solid  waste  landfills  employed  some 
form  of  biological  treatment,  but  only  15 
percent  had  a  combination  of 
equahzation  and  biological  treatment. 

•  Option  II — Biological  Treatment 
and  Multimedia  Filtration.  The  second 
technology  option  considered  for  BPT 
treatment  of  non-hazardous  landfill 
wastewater  was  aerated  equalization 
and  biological  treatment  as  described  in 
Option  I,  followed  by  multimedia 
filtration.  Approximately  1 1  percent  of 
the  direct  discharging  municipal 
facilities  used  the  technology  described 
in  Option  II. 

EPA  proposes  to  adopt  BPT  effluent 
limitations  for  the  Non-Hazardous 
Landfills  Subcategory  based  on  Option 
II  because  of  the  proven  ability  of 
biological  treatment  systems  in 
controlling  organics,  and  because  of  the 
effectiveness  of  multimedia  filtration  in 
removing  TSS  which  may  remain  after 
biological  treatment.  EPA's  decision  to 
base  BPT  limitations  on  Option  fl 
treatment  reflects  primarily  two  factora: 
(1)  the  degree  of  effluent  reductions 
attainable  and  (2)  the  total  cost  of  the 
proposed  treatment  technologies  in 
relation  to  the  effluent  reductions 
achieved. 

No  basis  could  be  found  for 
identifying  different  BPT  limitations ' 
based  on  age,  size,  process  or  other 
engineering  factora.  Neither  the  age  nor 
the  size  of  the  landfill  facility  will 
directly  affect  the  treatability  of  the 
landfill  wastewaters.  For  the  non- 
hazardous  landfills,  the  most  pertinent 
factors  for  establishing  the  limitations 
are  costs  of  treatment  and  the  level  of 
effluent  reductions  obtainable. 

EPA  has  selected  Option  II  based  on 
the  comparison  of  the  two  options  in 
terms  of  total  costs  of  achieving  the 
effluent  reductions,  pounds  of  pollutant 
removals,  economic  impacts,  and 
general  environmental  effects  of  the 
reduced  pollutant  discharges.  BPT 
Option  n  removed  85,000  pounds  more 
of  conventional  pollutants  than  Option 
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I  writh  only  a  moderate,  associated  cost 
increase. 

Finally,  EPA  also  looked  at  the  costs 
of  all  options  to  determine  the  economic 
impact  that  this  proposal  would  have  on 
the  landfill  industry.  EPA's  assessment 
showed  that  under  either  option  there 
were  significant  economic  impacts  on 
only  two  facilities.  Further  discussion 
on  the  economic  impact  analysis  can  be 
found  in  Section  XI  of  today's  notice. 

EPA  identified  34  pollutants  of 
interest  for  the  Non-Haxardous 
Subcategwy  as  explained  previously. 
EPA  is  proposing  to  regulate  the 
following  pollutants  under  BPT,  BAT, 
and  NSPS  for  direct  discharging  non- 
hazardous  landfills:  BCH^s.  TSS,  pH. 
ammonia,  alpha  terpineol,  benzoic  add, 
p-cresol,  phenol,  toluene,  and  zinc 

c.  BPT  Technology  Options 
Considered  for  the  Hazardous  Landfill 
Subcategory.  EPA's  survey  of  the 
hazardous  landfills  industry  identified 
no  in-scope  respondents  who  discharge 
directly  to  surface  water.  All  of  the 
hazardous  landfills  within  the  scope  of 
the  proposal  are  either  indirect  or  zero/ 
aharnative  dischargers.  EPA 
consequently  could  not  evaluate  any 
traatment  systems  in  place  at  direct 
discharging  hazardous  landfills  for 
eetdilishing  BPT  effluent  limitations. 
Therefore,  EPA  relied  on  inframation 
and  data  from  widely  available 
trsatment  technologies  in  use  at 
hazardous  Imidfill  facilities  discharging 
indirectly  and  at  non-hazardous 
landfills  discharging  directly — so-called 
"technology  transfer."  EPA  based  BPT 
limits  for  hazardous  landfills  on 
chemical  precipitation  to  achieve  metals 
removals  and  secondary  biological 
traatment  to  achieve  oiganics  removals. 

hi  this  instance.  EPA  concluded  that 
the  technology  in  place  at  some  indirect 
hazardous  landfills  is  appropriate  to  use 
as  the  basis  for  regulation  of  direct 
dischargers.  EPA  would  expect  that  the 
wastewater  characteristics  frt>m  direct 
discharge  hazardous  waste  landfills  be 
similar  to  the  wastewater  from  indirect 
discharge  hazardous  waste  landfills. 
The  technologies  in  place  at  indirect 
dischargers  selected  for  the  basis  of 
regulation  included  chemical 
precipitation  for  metals  removal  and 
secondary  biological  treatment  for 
removals  of  organics.  Secondary 
biological  treatment  was  selected  as  the 
basU  for  BPT.  BAT,  and  NSPS 
regulation  for  non-hazardous  landfills, 
and  EPA  believes  that  secondary 
biological  treatment  is  also  appropriate 
for  the  treatment  of  hazardous  landfill 
learhate.  With  the  exception  of 
cooventionals  such  as  BODs  and  TSS. 
the  traatment  systems  in  place  at 
indirect  hazardous  facilities  achieved 


low  effluent  concentrations  as  a  result  of 
average  removals  of  88  to  98  percent  of 
organic  toxic  pollutants,  and  55  to  80 
percent  of  metal  pollutants.  Because  of 
the  ability  of  the  POTW  to  treat 
conventionals  such  as  BCH3  s  and  TSS. 
biological  traatment  systems  discharging 
indirectly  are  not  necessarily  operatMi 
for  optimal  control  of  these  parameters. 
Therefore,  because  the  performance  of 
biological  treatment  systems  for 
conventionals  is  well  documented.  EPA 
transfarred  the  limits  f(H-  conventionals 
from  well  operated  biological  treatment 
systems  in  place  at  non-hazardous 
landfills. 

EPA  considered  three  potential 
technology  options  for  establishing  BPT 
effluent  limitations  for  the  Hazardous 
Landfill  Subcategoiy.  These  technology 
options  all  included  aerated 
equahzation.  and  consisted  of  chemical 
precipitation,  biological  treatment,  and 
zero  or  alternative  discharge.  EPA 
evaluated  chemical  precipitation  as  a 
treatment  technology  because  of  metals 
concentrations  typically  found  in 
hazardous  landfill  leachate  and  the 
efficient  metals  removals  achieved 
through  chemical  precipitation.  EPA 
also  evaliiated  biological  treatment  as  an 
appropriate  technology  because  of  its 
ability  to  remove  organic  loads  presmt 
in  the  leachate.  Finally,  EPA  considered 
a  zero  or  alternative  discharge  option  as 
a  potential  BPT  requirement  beoause  a 
significant  segment  of  the  industry  is 
currently  not  discharging  wastewaters  to 
surface  waten  or  to  POTWs.  The  zero  or 
alternative  disposal  option  would 
require  fisdlities  to  dispose  of  their 
wastewater  in  a  manner  that  would  not 
result  in  wastewatM'  discharge  to  a 
sur&ce  water  or  a  POHTW. 

Methods  of  achieving  zero  or 
alternative  discharge  currently  in  use  by 
hazardous  landfills  are  deep  well 
injection,  solidification,  and  contract 
hauling  of  wastewater  to  a  Centralized 
Wastes  Treatment  (CWT)  fadlity  or  to  a 
landfill  wastewater  treatment  facility. 
Thirty-seven  fiadlities  are  estimated  to 
inject  landfill  wastewaters  underground 
on-site.  103  facilities  send  their 
wastewater  to  a  CWT  or  landfill 
treatment  system,  and  one  fadlity 
solidifies  wastewater. 

EPA  has  tentatively  determined  that  it 
should  not  propose  zero  or  alternative 
discharge  requirements  because,  for  the 
industry  as  a  whole,  zero  or  alternative 
discharge  options  are  either  not  viable 
or  the  cost  is  wholly  disproportionate  to 
the  benefits  and  thus  it  is  not 
"practicable." 

One  demonstrated  alternative 
disposal  option  for  large  wastewater 
flows  is  underground  injection. 
However,  this  is  not  considered  a 


practically  available  option  on  a 
nationwide  basis  because  it  is  not 
allowed  in  many  geographic  regions  of 
the  country  where  landfills  may  be 
located. 

The  second  widely  used  disposal 
option  involves  contract  hauling  landfill 
wastewater  to  a  CWT.  EPA's  survey 
demonstrated  that  only  landfills  with 
relatively  low  flows  (imder  500  g.p.d.) 
currently  contract  haul  their  wastewater 
to  a  CWT.  The  costs  of  contract  hauling 
are  directly  proportional  to  the  voliune 
and  distance  over  which  the  wastewater 
must  be  transported,  generally  making  it 
excessively  costly  to  send  large 
wastewater  flows  to  a  CWT.  particulariy 
if  it  is  not  located  nearby.  EPA 
evaluated  the  cost  of  requiring  all 
hazardous  landfills  to  achieve  zero  w 
ahemative  discharge  status.  For  the 
purposes  of  costing,  EPA  assmned  that 
a  fiKality  would  have  to  contract  haul 
wastewater  off-site  because  it  may  be 
impossible  to  punue  other  zero  or 
alternative  discharge  options.  EPA 
concluded  that  the  cost  of  contract 
hauling  off-site  for  hi^  flow  fiidlities 
was  unreasonable  him  and 
disproportionate  to  ue  removals 
potentially  achieved.  In  addition.  EPA 
concluded  that  the  wastewater  shii^ped 
to  a  CWT  will  typically  receive 
treatment  eouiwuent  to  that  proposed 
today,  and  tnat  zero/alternative 
discharge  requirements  would  result  in 
additional  costs  to  discharge  without 
greater  removals  fior  haardous  landfill 
wastewatera. 

Based  on  the  diaracteristics  of 
hazardous  landfill  leachate  and  on  an 
evaluation  of  appropriate  technology 
options,  the  Agency  seleded  aeratra 
equalization  followed  by  chemical 
predpitation  and  biological  treatment,  as 
BPT  technology  for  the  Hazardous 
Landfill  Subcategory.  EPA  relied  on 
data  from  two  fiidlities  employing 
variations  of  this  technology  to  cuculate 
the  proposed  BPT  limits  for  toxic, 
pollutants.  One  fiMdlity  employed 
equalization  and  a  chmnical 
predpitation  unit  followed  by  an 
activated  sludge  system.  The  second 
facility  used  equalization  tanks  followed 
by  a  sequential  batch  reactor  which  was 
able  to  achieve  metals  reductions.  Both 
of  these  systems  were  indirect 
dischargere.  as  stated  above.  In  the  case 
of  BPT  regulation  for  conventional 
pollutants.  EPA  conduded  that 
establishing  limits  based  on  indirect 
discharging  treatment  systems  was  not 
appropriate  because  indired 
discharging  treatment  systems  are 
generally  not  operated  for  optimal 
control  of  conventional  pollutants 
Kvhich  are  amenable  to  treatment  in  a 
POTW.  Therefore,  in  esUblishing  limits 


for  conventional  pollutants,  EPA  is 
proposing  to  establish  BPT  limitations 
equal  to  those  established  for  non- 
hazardous  landfills.  For  a  discussion  of 
the  costs  and  economic  impad  of  the 
treatment  options  considered  by  the 
Agency,  see  Section  XI. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

a.  Introduction.  In  July  1986,  EPA 
promulgated  a  methodology  for 
estabUshing  BCT  effluent  imitations. 
EPA  evaluates  the  reasonableness  of 
BCT  candidate  technologies — those  that 
are  technologically  feasible — by 
applying  a  two-part  cost  test:  (1)  A 
POTW  test;  arid  (2)  an  industry  cost- 
effediveness  test. 

EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  fi-om  BPT  to  a  BCT  candidate 
technology  and  then  compares  this  cost 
to  the  cost  per  pound  of  conventional 
pollutants  removed  in  upgrading 
POTWs  from  secondary  treatment.  The 
upgrade  cost  to  industry  must  be  less 
than  the  POTW  benchmark  of  $0.25  per 
pound  (in  1976  dollars). 

In  the  industry  cost-efiiediveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e.,  the 
cost  increase  must  be  less  than  29 
percent). 

b.  Rationale  for  Setting  BCT 
Equivalent  to  BPT.  In  today's  proposal, 
EPA  is  proposing,  to  establish  BCT 
effluent  limitations  guidelines 
equivalent  to  the  BPT  guidelines  for  the 
conventional  pollutants  for  both 
subcategories.  In  developing  BCT  limits, 
EPA  considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT,  and  whether 
those  technologies  are  cost-reasonable . 
according  to  the  BCT  Cost  Test.  In  each 
subcategory,  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT  that  are  alsotost- 
reasonabie  under  the  BCT  Cost  Test,  and 
accordingly  EPA  proposes  BCT  effluent 
limitations  equal  to  the  proposed  BPT 
effluent  limitations  guidelines. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

a.  Introduction.  EPA  today  is 
proposing  BAT  effluent  limitations  for 
both  subcategories  in  the  Landfills 
Category  based  on  the  same 
technologies  seleded  for  BPT.  The  BAT 
effluent  limitations  proposed  today 
would  control  identified  priority  and 
non-conventional  pollutants  discharged 
from  fadlities. 


EPA  has  not  identified  any  more 
stringent  treatment  technology  option 
which  it  considered  to  represent  BAT 
level  of  control  applicable  to  fadlities  in 
this  industry. 

b.  Rationale  for  Setting  BAT 
Equivalent  to  BPT  for  the  Non- 
Hazardous  Landfill  Subcategory.  EPA 
evaluated  reverse  osmosis  technology  as 
a  potential  option  for  establishing  BAT 
effluent  limits  more  stringent  than  BPT 
for  the  control  of  toxic  pollutants. 
Reverse  osmosis  was  seleded  for 
evaluation  because  of  its  effective 
control  of  a  wide  variety  of  toxic 
pollutants  in  addition  to  controlling 
conventional  and  non-conventional 
parameters. 

EPA  evaluated  BAT  treatment  options 
as  an  increment  to  the  baseline 
treatment  technology  used  to  develop 
BPT  limits.  Therefore,  the  BAT  Option 
in  consisted  of  BPT  Option  II  (biological 
treatment  followed  by  multimedia 
filtration)  followed  by  a  single-stage 
reverse  osmosis  unit. 

After  an  assessment  of  costs  and 
pollutant  reductions  associated  with 
reverse  osmosis,  EPA  has  concluded 
that  it  should  not  propose  BAT  limits 
based  on  more  stringent  treatment 
technology  than  the  BPT  technology. 
EPA  concluded  that  a  biological  system 
followed  by  multimedia  filtration  would 
remove  the  majority  of  toxic  pollutants, 
leaving  the  single-stage  reverse  osmosis 
to  treat  the  very  low  levels  of  pollutants 
that  remained.  In  the  Agency's  analysis, 
BPT  Option  II  removed  6,800  toxic 
pounds  whereas  BAT  Option  m 
removed  8,000  toxic  poimds.  EPA's 
economic  assessment  showed  that  BAT 
Option  in  had  significantly  higher 
annual  compliance  costs  than  the  other 
options  evaluated  and  resulted  in  six 
additional  facilities  experiencing 
moderate  economic  impacts  (refer  to 
Section  XI).  In  addition,  establishment 
of  BAT  Option  III  would  not  result  in 
effluent  limitations  significantly  more 
stringent  that  those  established  under 
BAT  Option  n,  which  is  currently 
achieving  very  low  Long-Term  Average 
(LTA)  effluent  concentrations. 
Therefore,  the  Agency  questioned 
whether  the  small  additional  removal  of 
toxic  pounds  achieved  by  BAT  Option 
in  were  justified  by  the  large 
incremental  cost  for  the  reverse  osmosis 
treatment  system.  It  should  be  noted 
that  reverse  osmosis  was  much  more 
effedive  at  removing  the  often  high 
quantities  of  dissolved  metals  such  as 
iron,  manganese  and  aluminum. 
However,  these  parameters  were  not 
included  in  the  calculation  of  toxic 
pounds  due  to  their  use  as  treatment 
chemicals.  EPA  is  requesting  comment 
on  whether  it  should  base  BAT  limits  on 


reverse  osmosis  because  of  the 
additional  removals  obtained.  For 
further  discussion  of  the  economic 
impacts  and  costs  of  this  option,  see  the 
discussion  in  Sedion  [XI j. 

c.  Rationale  for  Setting  BAT 
Equivalent  to  BPT  for  the  Hazardous 
Landfill  Subcategory.  As  stated  in  the 
BPT  analysis,  EPA's  survey  of  the 
hazardous  landfills  industry  identified 
no  in-scope  respondents  which  were 
classified  as  direct  dischargers.  All  of 
the  hazardous  landfills  in  tiie  EPA 
survey  were  indirect  or  zero  or 
alternative  dischargers.  Therefore,  the 
Agency  based  BPT  limitations  on 
technology  transfer  and  treatment 
systems  in  place  for  indirect 
dischargers.  In  EPA's  engineering 
assessment  of  the  possible  BAT 
technology  for  dired  discharging 
hazardous  facilities,  EPA  evaluated  the 
same  three  potential  technology  options 
as  those  evaluated  for  BPT  for  the 
Hazardous  Landfill  Subcategory.  These 
technology  options  were  chemical 
precipitation,  biological  treatment,  and 
zero  or  alternative  discharge  as 
explained  above.  EPA  has  identified  no 
other  technologies  that  would  represent 
BAT  level  of  control  for  this  industry. 

EPA  determined  that  it  should 
establish  BAT  limits  based  on  the  same 
technology  evaluated  for  BPT  limits.  As 
explained  above,  zero  or  alternative 
discharge  is  not  an  available  alternative. 

4.  New  Source  Performance  Standards 
(NSPS) 

a.  Introduction.  As  previously  noted, 
under  Section  306  of  the  Ad,  new 
industrial  direct  dischargers  must 
comply  with  standards  which  reflect  the 
greatest  degree  of  effluent  reduction 
achievable  through  application  of  the 
best  available  demonstrated  control 
technologies.  Congress  envisioned  that 
new  treatment  systems  could  meet 
tighter  controls  than  existing  sources 
because  of  the  opportunity  to 
incorporate  the  most  effident  processes 
and  treatment  systems  into  plant  design. 
Therefore,  Congress  directed  EPA,  in 
establishing  NSPS,  to  consider  the  best 
demonstrated  process  changes,  in-plant 
controls,  operating  methods  and  end-of- 
pipe  treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible. 

b.  Rationale  for  Setting  NSPS 
Equivalent  to  BPT/BCT/BAT  EPA 
proposes  New  Source  Performance 
Standards  (NSPS)  that  would  control 
the  same  conventional,  priority,  and 
non-conventional  pollutants  proposed 
for  control  by  the  BPT/BCT/BAT 
effluent  limitations  guidelines.  The 
conventional  treatment  technologies 
used  to  control  pollutants  at  existing 
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fKilities  an  fully  applicable  to  new 
facilitias.  Fuithermore.  EPA  hat  not 
identified  any  other  technologies  or 
combinations  of  technologies  that  are 
demonstrated  for  new  sources  that  are 
different  from  those  used  to  establish 
BPT/BCT/BAT  for  existing  sources. 
Therefore.  EPA  proposes  NSPS 
limitations  that  are  identical  to  those 
proposed  in  each  subcategory  for  BPT/ 
BCT/BAT.  Again,  the  Agency  is 
requesting  comments  to  provide 
inKvmation  and  data  on  other  treetment 
systems  that  may  be  pertinent  to  the 
development  of  standards  for  this 
industry. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

a.  Introduction.  Section  307(b)  of  the 
Act  reqiiiies  EPA  to  promulgate 
ptetreetment  standards  to  prevent  pass- 
through  of  pollutants  from  POTWs  to 
waters  of  the  U.S.  or  to  prevent 
pollutants  from  interfering  with  the 
operation  of  POTWs.  After  a  thfuough 
analysis  of  indirect  discharging  landfills 
in  the  EPA  database,  EPA  has  decided 
not  to  propose  PSES  for  the  Non- 
Haxerdous  Landfill  Subcategory  for  the 
rsesons  explained  in  more  detail  below. 
However.  EPA  does  propose  to  establish 
PSES  for  the  Hazardous  Landfill 
Subcategory  based  on  aerated 
equalizaticm.  chemical  precipitation  and 
biological  treatment  technolc»y. 

b.  Pass-Thmugh  Analysis.  Before 
proposing  pretreatment  standards,  the 
Agmcy  examines  whether  the 
pollutants  discharged  by  an  industry 
pess  through  a  POTW  or  interfere  with 
the  POTW  operation  or  sludge  disposal 
practices.  In  determining  whether 
(mllutants  pass  through  a  POTW,  the 
Agency  compares  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  applying  BAT.  A 
pollutant  is  deemed  to  pass  t£^ugh  the 
POTW  when  the  average  percentage 
rainoved  nationwide  by  representative 
POTWs  (those  meeting  secondary 
treetment  requirements)  is  less  than  the 
percentage  removed  by  facilities 
complying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  CongrA:  (1)  that 
wastewater  treetment  performance  for 
indirect  dischargers  be  equivalent  to 
that  for  direfrt  dischargers  and  (2)  that 
the  treatment  capability  and 
performance  of  the  POTW  be  recognized 
and  taken  into  account  in  regulating  the 
discharge  of  pollutants  from  indirect 
dischargers.  Rather  than  compare  the 
mass  or  concentration  of  pollutants 
discharged  by  the  POTW  with  the  ouus 


or  concentration  of  pollutants 
discharged  by  a  BAT  facility.  EPA 
compares  the  percentage  of  the 
pollutants  removed  by  the  proposed 
treatment  system  with  the  POTW 
removal.  EPA  takes  this  approach 
because  a  comparison  of  mass  or 
concentration  of  pollutants  in  a  POTW 
effluent  with  pollutants  in  a  BAT 
facility's  effluent  would  not  take  into 
account  the  mass  of  pollutants 
discharged  to  the  POTW  bom  non- 
industrial  sources  nor  the  diluticm  of  the 
pollutants  in  the  POTW  effluent  to 
lower  concentrations  bom  the  addition 
of  large  amounts  of  non-industrial 
wastewater. 

For  past  effluent  guidelines,  a  study  of 
50  representative  POTWs  was  used  for 
the  pass-through  analysis.  Because  the 
data  collected  for  evaluating  POTW 
removals  included  influent  levels  of 
pollutants  that  were  close  to  the 
detection  limit,  the  POTW  data  were 
edited  to  eliminate  low  influent 
concmtration  levels.  For  analytes  that 
included  a  combinatian  of  hi^  and  low 
influent  concentrations,  the  data  was 
edited  to  eliminate  all  influent  values, 
and  corresponding  effluent  values,  less 
than  ID  times  the  minimum  level.  For 
analytes  where  no  influent 
concentrations  were  greater  than  10 
times  the  minimum  level,  all  influent 
values  less  than  five  times  the  minimum 
level  and  the  corresponding  effluent 
values  were  eliminated.  For  analytes 
where  no  influent  concentration  was 
greater  than  five  times  the  minimum 
level,  the  data  was  edited  to  eliminate 
all  influent  concentrations,  and 
corresponding  effluent  values,  less  than 
20  m/l.  These  editing  rules  were  used 
to  allow  for  the  possibility  that  low 
POTW  removal  simply  reflected  the  low 
influent  levels. 

EPA  then  averaged  the  remaining 
influent  data  and  the  remaining  effluent 
data  &t>m  the  50  POTW  database.  The 
percent  removals  achieved  for  each 
pollutant  was  determined  from  these 
averaged  influent  and  effluent  levels. 
This  percent  removal  was  then 
compared  to  the  percent  removal  for  the 
BAT  option  treatment  technology.  Due 
to  the  large  number  of  pollutants 
applicable  for  this  industry,  additional 
data  bom  the  Risk  Reduction 
Engineering  Laboratory  (RREL)  database 
was  used  to  augment  the  POTW 
database  for  the  pollutants  for  which  the 
50  POTW  Study  did  not  cover.  For  a 
more  detailed  description  of  the  pass- 
through  analysis,  see  the  Technical 
Development  Document. 

c.  Rationale  for  Not  Imposing  PSES 
for  the  Non-Hazardous  Landfill 
Subcategory.  The  Agency  today  is  not 
proposing  to  establish  pretreatment 


standards  for  wasting  sources  (PSES)  for 
the  Non-Hazardous  Landfill 
Subcategory.  The  Agency  decided  not  to 
propose  PSES  for  this  si^x:ategory  after 
an  assessment  of  the  effect  of  landfill 
leachate  on  receiving  POTWs.  EPA 
locked  at  three  measures  of  effects  on 
POTWs:  biological  inhibition  levels; 
contamination  of  POTW  biosolids;  and 
pass-through.  Only  one  of  these,  the 
pass-through  analysis,  would  support 
establishing  pretreatment  standards,  and 
then  (mly  in  the  case  of  a  single 
pollutant,  ammonia. 

With  respect  to  biological  inhibition, 
EPA  found  that  typical  concentrations 
of  raw  leechate  were  below  published 
biological  inhibition  levels.  Inhibition 
levels  are  conceotratiao  ranges  of 
certain  pollutants  which  may  upset  or 
interfere  with  the  operation  of  a 
biological  treatment  Systran.  In  the 
evaluation  of  landfill  wastewater  data. 
EPA  determined  that  the  majority  of 
pollutants  typically,  found  in  raw 
leachate  were  at  levels  comperable  to 
wastewater  typically  found  at  the 
heedworiu  of  a  POTW. 

Furthor,  EPA  also  projected  that  there 
would  not  be  omtamination  problems 
of  POTW  biosolids  as  a  result  of  traeting 
landfill  leechate  so  as  to  prevent  use  or 
disposal  of  its  sewage  sludge. 
Fuithermore,  in  EPA's  study  of  the 
indirect  dischargers,  EPA  found  no 
documented  persistent  problems  with 
POTW  upsets  as  a  result  of  wastewater 
from  non-hazardous  facilities.  EPA  is 
soliciting  information  on  POTW  upsets 
or  POTW  sludge  contamination 
problems  from  accepting  landfill 
leachate. 

Finally,  EPA  conducted  a  pass- 
through  analysis  on  the  pollutants 
prop<Med  to  be  regulated  under  BPT/ 
BAT  for  non-hazardous  landfills  to 
determine  if  the  Agency  should 
establish  pretreatment  standards  for  any 
pollutant.  (The  pass-through  analysis  is 
not  applicable  to  conventional 
parameters  such  as  BOD5  and  TSS.)  The 
results  showed  that  only  one  regulated 
pollutant,  ammonia,  appeared  to  "pass- 
through"  a  POTW.  However,  upon 
further  evaluation,  the  Agency 
concluded  that  it  should  not  propose 
pretreatment  standards  for  ammonia  as 
explained  below.  The  Agency  is 
soliciting  comments  and  information  on 
its  decision  not  to  propose  pretreatment 
standards  for  non-hazardous  landfills. 
Specifically,  EPA  would  like 
information  on  the  levels  of  ammonia 
present  in  landfill  wastewaters,  and  on 
any  problems  experienced  by  POTWs 
due  to  the  acceptance  of  landfill 
leachate  with  high  ammonia 
concentrations. 


The  Agency  evaluated  a  number  of 
considerations  in  addition  to  the  pass- 
through  analysis  to  determine  the  need 
for  ammonia  pretreatment  standards.  In 
part,  this  reflects  the  unique  properties 
of  ammonia  and  its  effects  on  receiving 
.  streams  and  of  the  treatment  achieved  in 
a  POTW.  As  previously  explained,  the 
(Miss-through  analysis  is  based  on  a 
comparison  of  the  performance  of 
represoatative  POTWs  achieving 
secondary  treetment  and  the 
performance  of  direct  dischargers 
meeting  limits  achieved  by  BAT 
technology.  In  the  case  of  ammonia, 
POTWs  gennally  achieve  60  percent 
ammonia  removal  through  secondary 
treatment.  However,  many  POTWs  have 
installed  additional  treatment 
specifically  for  the  control  of  ammonia 
and  typically  achieve  removals  in 
excess  of  95  percent — much  higher  than 
the  60  percent  removal  used  in  the  pass- 
throu^  analysis.  The  treatment  systems 
selected  as  the  basis  for  the  proposed 
BPT/BAT  limits  for  direct  dischargers 
achieved  average  ammonia  removals  of 
81  percent.  Thus,  while  ammonia  would 
pass  through  POTWs  as  tested  by  the 
removals  (60  percmt)  achieved  in  EPA's 
50-POTW  study,  it  does  not  pass 
through  those  POTWs  with  additional 
installed  ammonia  control  technology 
(95  percent  removal). 

Consequently,  EPA  did  consider 
establishing  pretreatment  standards  for 
ammmia  few  indirect  dischargers  whose 
POTWs  do  not  have  nitrification  or 
other  advanced  control  of  ammonia. 
Hovrever.  EPA  tentatively  rejected  this 
option  as  not  needed  because,  as 
described  below,  ammonia  is  either 
adequately  controlled  by  local  limits  or 
the  ammonia  cmcentratians  in  leachate 
typically  discharged  to  POTWs  are 
within  the  range  of  concentrations 
typically  found  at  the  heedworks  to  a 
POTW.  Nevertheless,  EPA  will  further 
consider  this  issue  and  request 
comment  on  whether  to  establish 
anunonia  pretreatment  standards 
equivalent  to  those  propKMed  for  direct 
dischargers.  EPA  is  requesting 
additional  data  pertinent  to  t£ds  issue 
from  POTWs  and  indirect  discharging 
landfills.  If  it  is  determined  that,  based 
on  comments  received  by  the  Agency, 
EPA  should  establish  pretreatment 
standards  for  ammonia.  EPA  would 
propose  to  establish  pretreatment 
standards  for  ammonia  equivalent  to 
those  proposed  today  for  direct 
discharging  facilities. 

In  order  to  determine  the  need  for 
anunonia  pretreatment  standards  for  the 
landfills  industry,  B>A  considered  the 
following  fectors:  "typical"  ammonia 
concentrations  of  raw  leachate, 
"typical"  ammonia  concentrations  at 


the  headworks  of  a  POTW  .-the  ammcmia 
concentrations  currendy  being 
discharged  to  POTWs  l^  landfills, 
national  estimates  of  ammonia  loads 
dischai]ged  to  POTWs  and  to  receiving 
streams,  as  well  as  the  economic  costs, 
of  establishing  pretreatment  standards 
for  ammonia. 

As  discussed  previously,  EPA  foimd 
no  documented  persistent  problems 
writh  POTW  upsets  as  a  resuh  of 
accepting  landfill  generated  wastewater. 
EPA  is  solicitixig  comment  specifically 
with  regard  to  problems  associated  with 
any  ammonia  discharges  in  landfill 
leachate. 

In  order  to  evaluate  ammonia 
wastewater  concentrations,  EPA  focused 
primarily  on  the  means,  medians,  and  - 
99th  percentile  of  the  data  collected.  For 
raw  wastewater  (including  all  direct  and 
indirect  discharging  fecilities),  EPA 
found  that  the  median  concentration  of 
ammonia  in  raw  landfill  leachate  was  82 
mg/1,  and  that  the  average  concentration 
was  240  mg/1.  Additionally,  there  were 
several  noti^le  outliers  which  contained 
high  levels  of  ammonia  in  raw  leachate 
due  to  site  specific  characteristics  of  the 
landfill. 

in  terms  of  current  treatment 
performance  for  landfills  discharging  to 
POTWs.  99  percent  of  the  landfill 
facilities  are  currmtly  discharging 
wastewater  which  contains  less  than  90 
mg/1  of  ammonia.  Of  the  indirect 
landfills  which  provided  data,  one 
facility  was  discharging  1,018  mg/1  of 
ammonia  to  a  114  MGD  POTW  which 
currently  has  ammonia  control 
(nitrificaticm)  in  place.  In  general. 
POTWs  with  nitrification  achieve  over 
95  percent  ranoval  of  ammcmia.  The 
remainder  (A  the  landfills  discharged  an 
average  concentration  of  37  mg/1  Of 
ammonia  to  POTWs,  with  one-half  of 
the  facilities  discharging  less  than  32 
mg/1.  In  comparison,  typical  ammonia 
concentrations  in  raw  domestic  sewage 
range  from  one  to  67  mg/1.  Therefore, 
with  the  exception  of  the  outlier  noted 
above,  the  average  ccmcentration  of 
anun(Mua  in  leachate  discharged  to 
POTWs  was  within  the  range  of 
wastewater  typic^ly  accepted  at  the 
headwcMiu  to  a  POTW.  although  it 
should  be  noted  that  the  upper  ranges 
of  leachate  concentrations  were  hi^er 
than  the  upper  ranges  observed  in 
domestic  sewage,  "niis  evidence 
supports  the  conclusion  that,  in  all  but 
a  handfull  of  cases,  ammonia  is  not 
passing  through  POTWs.  In  most 
instances,  observed  ammonia  discharge 
levels  to  POTWs  fall  within  a  POTWs 
treatment  capabilities.  Therefore,  EPA 
does  not  believe  that  national 
pretreatment  standards  are  necessary. 


Additionally,  EPA  evaluated  total 
wastewater  flows  and  loads  of  ammonia 
to  receiving  streams  associated  with 
non-hazardous  landfill  indirect 
dischargers.  EPA  estimated  that  the  ncm- 
hazardous  landfill  industry  discharges 
3.2  million  poimds  per  year  of  ammcmia 
to  POTWs,  which  results  in  1.3  million 
poimds  per  year  being  discharged  to 
receiving  streams,  assuming  that  the 
POTWs  nave  secondary  treatment  but 
do  not  have  additional  treatment  for 
ammonia  control.  (As  noted  above,  EPA 
is  aware  that  many  POTWs  do  have 
additional  ammonia  control.)  Over  65 
percent  of  the  landfills  discharge  less 
than  10  poimds  per  day  to  the  POTW 
(3,500  poimds/year),  which  results  in 
disci^arging  less  than  four  poimds  per 
day  (1,400  pounds/year)  to  receiving 
streams,  again  assuming  secx)ndary 
treatment  only.  In  light  of  existing 
ammonia  control,  actual  discharges  to 
receiving  streams  are  likely  to  be  even 
smaller. 

EPA  did,  however,  evaluate  the 
econcMnic  c»sts  of  options  for  PSES  for 
ammonia.  EPA'reconomic  assessment 
of  these  shovred  that  ammonia  removal 
options  generally  aciiieved  renlbvals  at 
very  hi^  c:ost  given  the  small  leducticm 
in  quantity  discharged.  For  the  control 
of  ammonia  there  are  two  technology 
options  available  in  the  landfill  * 

industry. 

The  nrst  available  option  is  biological 
treatment.  EPA  evaluated  PSES  Opticm 
I  equivelent  to  BPT/BAT  Option  I, 
whic±  was  equalization  plus  biological 
treatment.  This  option  had  a  total 
annualized  cost  of  S28.2  million  (1992 
dollars)  and  had  an  average  cxist- 
effecrtiveness  of  $l,072/Uw-equivalent 
(1981  dollars).  The  second  technology 
option  available  for  the  cxmtrol  of 
ammonia  is  ammonia  stripping  writh 
appropriate  air  pollution  controls. 
However,  this  tec^ology  is  not 
demcmstrated  within  the  landfills 
industry,  the  c»sts  are  significantly 
higher  than  biologic:al  treatment 
evaluated  as  PSES  Option  I,  and  there 
are  no  poUutant  removals  achieved 
incremental  to  PSES  Option  I. 

In  summary,  EPA  c:oncludes  that 
landfills  typically  discharge  wastewater 
to  POTWs  containing  ammonia 
concentrations  comparable  to  that  of 
raw  domestic  sewage  and  that  the 
POTWs  can  adequately  treat  this 
wastewater.  Further.  POTWs  retain  the 
ability  to  establish  Icxal  limits  on 
ammonia  where  necessary  because 
ammonia  discharges  are  often  a  water 
quality  issue.  Where  such  discharges  are 
harmfril  is  dependent  upon  lcx:ali»d 
conditions  suc:h  as  the  pH  and 
temperature  of  the  receiving  stream.  As 
a  result,  in  these  c:ases  where  it  is 
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necessary  to  protect  water  quality,  many 
POTWs  have  established  local  limits  to 
control  ammonia. 

EPA  has  analyzed  the  impact  of 
ammonia  discharges  from  landfills  on 
receiving  streams,  and  potential 
environmental  beneHts  achieved 
through  establishing  pretreatment 
standards  for  ammonia.  Based  on  its 
assessment.  EPA  concluded  that 
ammonia  removals  achieved  by  national 

f>retreatment  standards  would  provide 
ittle.  if  any  improvement  in  water 
quality.  Consequently,  for  all  the 
reasons  explained  above,  EPA 
concluded  that  there  are  minimal 
benefits  to  be  achieved  through 
establishing  national  pretreatment 
standards  for  anunonia. 

d.  Technology  Options  Considered  for 
PSES  for  Hazardous  Landfill 
Subcategory.  EPA  proposes  to  establish 
pretreatment  standards  for  existing 
sources  for  the  Hazardous  Landfill 
Subcategory  based  on  the  same 
technologies  as  proposed  for  BPT,  BAT. 
and  NSPS  for  this  subcategory.  These 
standards  would  apply  to  existing 
facilities  in  the  Hazardous  Subcategory 
that  discharge  wastewater  to  publicly- 
owned  treatment  works  (POTWs)  and 
would  prevent  pass-through  of 
pollutants  and  help  control  sludge 
contamination.  Based  on  EPA's  pass- 
through  analysis,  four  of  the  fxollutants 
of  concern  that  may  be  discharged  by 
hazardous  landfills  would  pass  through 
POTWs  and  are  proposed  for  regulation. 
These  are  ammonia,  alpha  terpineol. 
aniline,  benzoic  acid,  p-cresol.  and 
toluene.  Nine  of  the  pollutants  proposed 
to  be  regulated  under  BPT,  BAT,  and 
NSPS  would  not  pass  through  a  typical 
POTW.  For  a  more  detailed  analysis  of 
the  pass-through,  refer  to  the  Technical 
Development  Document.  According  to 
EPA's  database,  all  existing  indirect 
dischargers  already  meet  this  baseline 
standard;  and  therefore,  no  incremental 
costs,  benefits,  or  economic  impacts 
would  be  realized.  As  discussed  above, 
the  Agency  is  soliciting  comment  on  the 
preliminary  decision  not  to  adopt  zero 
or  alternative  discharge  standards  for 
hazardous  landfills. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

a.  Introduction.  Section  307  of  the  Act 
requires  EPA  to  promulgate  both 
pretreatment  standards  for  new  sources 
(PSNS)  and  new  source  performance 
standards  (NSPS).  New  indirect- 
discharging  facilities,  like  new  direct 
discharging  facilities,  have  the 
opportunity  to  incorporate  the  best 
available  demonstrated  technologies 
including:  process  changes,  in-facility 


controls,  and  end-of-pipe  treatment 
technologies. 

b.  Rationale  for  Setting  PSNS 
Equivalent  to  PSES  for  All 
Subcategories.  In  today's  rule.  EPA 
proposes  to  establish  pretreatment 
standards  for  new  sources  equivalent  to 
the  PSES  standards  for  all  subcategories. 
In  developing  PSNS  limits,  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  than  proposed  for  PSES  whi6h 
would  be  appropriate  for  PSNS.  In  the 
Hazardous  Subcategory,  EPA  identified 
no  technology  that  can  achieve  greater 
removals  than  PSES.  In  the  Non- 
Hazardous  Subcategory,  EPA  will  not 
establish  PSNS  limitations  for  the  same 
rationale  for  not  establishing  PSES 
limits.  As  discussed  above,  the  Agency 
is  soliciting  comment  on  the 
preliminary  decision  not  to  adopt  zero 
or  alternative  discharge  standards  for 
new  sources  of  hazardous  landfills. 

C.  Development  of  Effluent  Limitations 

EPA  based  the  proposed  effluent 
limitations  and  standards  in  today's 
notice  on  widely-recognized  statistical 
procedures  for  calculating  long-term 
averages  and  variability  factors.  The 
following  presents  a  siunmary  of  the 
statistical  methodology  used  in  the 
calculation  of  effluent  limitations. 

Effluent  limitations  for  6ach 
subcategory  are  based  on  a  combination 
of  long-term  average  effluent  values  and 
variability  factors  that  account  for  ' — 
variation  in  day-to-day  treatment 
performance  within  a  treatment  plant. 
The  long-term  averages  are  average 
effluent  concentrations  that  have  been 
achieved  by  well-operated  treatment 
systems  using  the  processes  described 
in  the  following  section  (Treatment 
Systems  Selected  for  Basis  of 
Regulation).  The  variability  factors  are 
values  that  represent  the  ratio  of  a  large 
value  that  would  be  expected  to  occiu- 
only  rarely  to  the  long-term  average.  The 
purpose  of  the  variability  factor  is  to 
allow  for  normal  variation  in  effluent 
concentrations.  A  facility  that  designs 
and  operates  its  treatment  system  to 
achieve  a  long-term  average  on  a 
consistent  basis  should  be  able  to 
comply  with  the  daily  and  monthly 
limitations  in  the  course  of  normal 
operations. 

The  variability  factors  and  long-term 
averages  were  developed  fit>m  a  data 
base  composed  of  individual 
measurements  on  treated  effluent.  A 
combination  of  EPA  sampling  data  and 
industry  supplied  data  was  used.  While 
EPA  sampling  data  reflects  the 
performance  of  a  system  over  a  five-day 
period,  industry  supplied  data 
(collected  through  the  Detailed 


Monitoring  Questionnaire)  reflects  up  to 
three  years  worth  of  monitoring  data. 
EPA  used  a  combination  of  EPA  and 
industry  supplied  data  whenever 
possible  in  order  to  better  account  for 
the  variability  of  leachate  over  time. 

Daily  maximum  limits  were 
calculated  as  follows.  A  modified  delta- 
lognormal  distribution  was  fitted  to 
daily  concentration  data  from  each 
facility  that  had  enough  detected 
concentration  values  for  parameter 
estimation.  This  is  the  same 
distributional  model  used  by  EPA  in  the 
final  rulemakings  for  the  Organic 
Chemicals,  Plastics  and  Synthetic  Fibers 
(OCPSF)  and  Pesticides  Manufactiuing 
categories  and  the  proposed  rulemaking 
for  the  Pulp  and  Paper  category.  Iliis 
model  provided  estimates  of  the  long- 
term  average  (mean)  and  daily 
variability  (variance)  at  a  facility. 
Variability  factors,  corresponding  to  the 
99th  percentile,  were  then  computed  for 
each  facility.  Data  were  combined  fivm 
the  selected  fadUties  in  each 
subcategory  by  finding  the  median  of 
facility  long-term  averages  and  the 
average  of  facility  variabiKty  factors. 
Finally,  the  daily  maximum  limitation 
for  a  subcategory  was  calculated  by 
multipljring  die  median  long-term  mean 
by  the  average  variability  factor.  The 
monthly  maximum  Umitation  was 
calculated  similarly  except  that  the 
variability  factor  corresponding  to  the 
95th  percentile  of  the  distributicm  of 
monthly  averages  was  used  instead  of 
the  99th  percentile  of  daily 
concentration  measurements. 

The  daily  variability  factor  is  defined 
as  the  ratio  of  the  estimated  99th 
percentile  of  the  distribution  of  daily 
values  divided  by  the  expected  value,  or 
mean,  of  the  distribution.  Similarly,  the 
monthly  variability  factor  is  defined  as 
the  estimated  95th  percentile  of  the 
distribution  of  4-day  or  20-day  averages 
(depending  on  the  pollutant  parameter) 
divided  by  the  expected  value  of  the 
monthly  averages. 

The  modified  delta-lognormal 
distribution  models  the  data  as  a 
mixture  of  non-detect  observations  and 
measured  values.  This  distribution  was 
selected  because  the  data  for  most 
analytes  consisted  of  a  mixture  of 
measured  values  and  non-detects.  The 
modified  delta-lognormal  distribution 
assumes  that  all  non-detects  have  a 
value  equal  to  the  reported  detection 
limit  and  that  the  detected  values  follow 
a  loenormal  distribution. 

There  were  several  instances  where 
variability  factors  could  not  be 
calculated  from  the  landfills  data  base 
because  all  effluent  values  were 
measured  at  or  below  the  minimum 
detection  level.  In  these  cases. 


variability  factorsjwere  transferred  bom 
biological  systems  used  in  the  final 
rulemaking  of  the  OCPSF  guideline. 

D.  Treatment  Systems  Selected  for  Basis 
of  Regulation 

1.  BPT  for  Non-Hazardous  Landfills 

There  were  46  in-scope  landfill 
facilities  in  the  EPA  data  base  that 
employed  various  forms  of  biological 
treatment  considered  for  BPT.  EPA 
determined  an  average  of  the  best  of 
these  facilities  by  applying  the  criteria 
outlined  below. 

The  first  criterion  used  in  the 
aelecticm  of  the  average  of  the  best 
CBdlities  was  effective  treatment  of 
BOD5.  EPA  evaluated  25  facilities  which 
provided  BODs  effluent  data  to 
determine  treatment  performance. 
Because  BPT  is  based  on  the 
effectiveness  of  biological  treatment, 
facilities  which  used  additional  forms  of 
treatment  for  BODs  (other  than 
biological  treatment)  were  eliminated. 
EPA,  therefore,  removed  two  sites  using 
carbon  treatment  in  addition  to 
biological  treatment  from  the  list  of 
candidate  BPT  facilities.  EPA 
eliminated  another  facility  from 
consideration  due  to  the  fact  that  it  used 
two  separate  treatment  trains  in  treating 
its  wastewater,  one  with  biological 
treatment  and  the  other  with  chemical 
precipitation,  before  commingling  the 
streams  at  the  effluent  sample  point 
After  the  elimination  of  these  three 
facilities,  22  facilities  remained  in  the 
EPA  non-hazardous  landfill  data  base. 

To  ensure  that  the  facilities  were 
operating  effective  biological  treatment 
systems.  EPA  first  evaluated  influent 
concmtrations  of  BODs  entering  the 
treatment  system.  Three  facilities  had 
average  influent  BODs  concentrations 
below  55  mg/1,  and  were  not  considered 
for  BPT  because  the  influent 
concentration  was  ccmsidered  to  be  too 
low  to  evaluate  removals  across  the 
treatment  system.  Seven  otho*  facilities 
did  not  supply  BODs  influent  data  and 
were  elimhiated  from  the  BPT  list.  Two 
other  facilities  were  dropped  because 
raw  wastewater  streams  consisted 
primarily  of  stormwater  or  groimdwater 
which  were  considered  dilution  flows. 

llie  next  requirement  for  BPT 
selection  in  the  Nm-Hazardous  Landfill 
Subcategory  was  that  the  biological 
treatment  system  at  the  facility  had  to 
achieve  a  BODs  effluent  concentration 
less  than  50  m^l.  Facilities  not  able  to 
maintain  an  effluent  concentration 
below  50  mg/1  were  not  considered  to  be 
operating  their  biological  system 
eniactively.  Three  of  the  remaining  10 
facilities  did  not  achieve  a  BODs 
effluent  concentration  of  less  than  50 


mg/1,  thus  leaving  seven  facilities  in  the 
data  base. 

The  seven  facihties  which  met  all  of 
the  BPT  criteria  employed  various  types 
of  biological  treatment  systems 
including  activated  sludge,  sequential 
batch  reactors,  aerobic  and  anaerobic 
biological  towers  or  fixed  film,  and 
aerateid  ponds  or  lagoons.  Most  of  the 
facilities  employed  equalization  tanks  in 
addition  to  the  biological  treatment 
while  several  facilities  also  included 
chemical  precipitation  and 
neutralization  in  their  treatment 
systems.  The  biological  systems  were 
followed  by  a  clarification  m 
sedimentation  stage.  All  seven  facilities 
employing  well-operated  biological 
treatment  systems  were  used  to 
calculate  the  effluent  limitations  for 
BODs.  The  treatment  system  average 
BODs  influent  concentrations  ranged 
from  150  ms/1  to  7,600  mg/1. 

EPA  usedthe  data  from  the  seven 
facilities  identified  as  having  good 
biological  treatment  systems  to  calculate 
the  limits  for  additional  pollutant 
parameters,  including  alpha  terpineol, 
ammonia,  benzoic  add,  p-cresol, 
phenol,  toluene  and  zinc.  Because  one 
fadlity  employed  air  stripping.  EPA  did 
not  use  its  data  for  determining  the 
proposed  limit  for  ammonia  or  toluene. 
Many  of  the  facilities  seleded  as  BPT 
did  not  provide  data  for  all  the 
pollutants  identified  for  regulation  by 
EPA.  In  these  cases.  EPA  based  the 
limits  on  the  BPT  facilities  for  which 
data  was  avaifable. 

While  the  BODs  edits  discussed  above 
ensure  good  biological  treatment  and  a 
basic  level  of  TSS  removal,  treatment 
facilities  meeting  this  level  may  not 
necessarily  be  operated  for  optimal 
control  of  TSS.  hi  order  to  ensure  that 
the  TSS  data  base  for  setting  limitations 
reflects  propier  control,  additional 
editing  criteria  for  TSS  were 
established. 

Two  criteria  were  used  for  induding 
TSS  performance  data.  The  primary 
fador  in  addition  to  achieving  the  BODs 
criteria  dted  above  was  that  the  facility 
had  to  employ  technology  suffident  to 
ensure  adequate  control  of  TSS,  namely 
a  sand  or  multimedia  filter.  Three  of  the 
seven  well-operated  biological  systems 
used  a  sand  or  multimedia  filter  as  a 
polishing  step  for  additional  control  of 
suspended  solids  prior  to  discharge. 

Toe  second  fador  EPA  considered 
was  whether  the  treatment  system 
achieved  an  effluent  TSS  concentration 
less  than  or  equal  to  100  mg/1. 
Treatment  fadlities  meeting  these 
criteria  were  included  among  the 
average  best  existing  performers  few     - 
TSS.  One  of  the  three  fadlities  had 
additional  treatment  for  TSS  priw  to  the 


filter  and  was  therefore  eliminated  from 
consideration  in  the  determination  of 
the  TSS  limits.  The  remaining  two 
facilities  had  TSS  effluent 
concentrations  well  below  100  mg/1  and 
thus  EPA  concluded  that  they  should  be 
included  among  the  average,  best 
existing  performers  for  TSS.  All  of  the 
estimated  costs  were  based  on  a  facility 
installing  aerated  equalization  tanks 
followed  by  an  activated  sludge 
biological  system  and  a  multimedia 
filter  and  included  a  sludge  dewatering 
system.  The  cost  models  are  described 
in  detail  in  the  Technical  Envelopment 
Document. 

2.  Hazardous  Landfills 

EPA  identified  only  three  in-scope 
respondents  in  the  Hazardous  Landfill 
Subcategory,  all  of  which  discharged 
indirectly  to  POTWs.  The  leachate  from 
one  of  the  three  fadlities  was  very 
dilute  and  required  only  minimum, 
treatment  prior  to  discharge.  This 
facility  was  not  determined  to  be  one  of 
the  b€«t  performers  in  the  industry.  The 
two  remaining  facilities  both  had 
extensive  treatment  systems  in  place 
and  were  selected  as  the  best  performers  • 
for  the  subcategory.  The  treatment  at 
one  facility  consisted  of  equalization,  a 
chemical  precipitation  unit  followed  by 
an  adivated  sludge  system.  The  second 
facility  utilized  equalization  and  three 
sequential  batch  readors  operated  in 
parallel. 

EPA  identified  72  pollutants  of 
interest  in  hazardous  landfill 
wastewater.  EPA  is  proposing  to 
regulate  the  following  pollutants  under 
BPT,  BAT,  and  NSPS  for  direct 
discharging  hazardous  landfills:  BODs, 
TSS,  pH,  ammonia,  arsenic,  chromium 
(total),  zinc,  alpha  terpineol,  aniline, 
benzene,  benzoic  acid,  naphthalene,  p- 
cresol,  phenol,  pyridine,  and  toluene. 

X.  Costs  and  Impacts  of  Regulatory 
Altetnatives 

A.  Methodology  for  Estimating  Costs 
and  Pollutant  Reductions  Achieved  by 
Treatment  Technologies 

EPA  estimated  industry-wide 
compliance  costs  and  pollutant  loadings 
assodated  with  the  effluent  limitations 
and  standards  proposed  today  using 
data  colleded  through  survey  responses, 
site  visits,  and  sampling  episodes.  Costs 
were  calculated  based  on  a 
computerized  design  and  cost  model 
developed  for  each  of  the  technology 
options  considered.  EPA  used  vendor 
supplied  cost  estimates  for  several 
technologies  which  were  not  avaifable 
from  the  computerized  model.  Currant 
pollutant  loads  and  projeded  pollutant 
load  reductions  were  estimated  using 
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treatment  data  collected  through 
industry  provided  survey  responses  and 
EPA  sampling  data. 

EPA  developed  industry-wide  costs 
and  loads  based  the  obtained  from  the 
252  facilities  which  received  the 
Detailed  Questionnaire.  The  Detailed 
Questionnaire  recipients  were  selected 
from  3.628  screener  survey  responses, 
which  itself  was  a  subset  of  the  entire 
landnil  population  of  10.925.  The 
statistical  methodology  for  this  selection 
is  further  explained  in  the  Statistical 
Support  Document.  EPA  calculated 
costs  and  loads  for  each  of  the  252 
questionnaire  recipients  and  then 
modeled  the  national  population  by 
using  statistically  calculated  survey 
weiuts. 

EPA  evaluated  each  of  the  252 
Detailed  Questionnaire  recipients  to 
determine  if  the  facility  would  be 
subject  to  the  proposed  limitations  and 
standards  and  would  therefore  incur 
costs  as  a  result  of  the  proposed 
regulation.  One  hundred  twenty-one  of 
the  252  facilities  were  not  expected  to 
incur  costs  because: 

•  47  facilities  indicated  that  they 
were  zero  or  alternative  dischargers  (i.e., 
did  not  discharge  their  landfill 
generated  wastewaters  either  directly  or 
indirectly  to  a  surface  water). 

•  43  landnils  were  located  at 
industrial  sites  subject  to  other  Clean 
Water  Act  categorical  standards  would 
not  be  subject  to  the  limitations  and 
standards  under  the  proposed  approach 
for  this  guideline. 

•  The  remaining  31  respondents 
either  did  not  generate  in-scope 
wastewaters  or  not  operate  an  in-scope 
landfill. 

Each  of  the  131  facilities  selected  for 
cost  analysis  was  assessed  to  determine 
the  landfill  operations,  wastewater 
characteristics,  and  wastewater 
treatment  technologies  currently  in 
place  at  the  site.  Landfill  industry  costs 
were  projected  for  several  technology 
options  based  on  costs  developed  for 
128  Subtitle  D  and  three  Subtitle  C 
facilities. 

In  order  to  develop  costs,  the  current 
performance  of  existing  wastewater 
treatment  in  place  was  taken  into 
account.  In  the  Detailed  Questionnaire. 
EPA  solicited  effluent  monitoring  data 
in  order  to  evaluate  current 
performance.  In  cases  where  no  effluent 
data  was  provided,  EPA  modeled  the 
current  discharge  concentrations  of  each 
pollutant  of  interest  in  the  wastewater  at 
each  facility.  The  current  discharge 
concentrations  were  modeled  from 
facilities  providing  data  with  similar 
wastewater  treatment  operations  and 
similar  wastewater  characteristics.  Data 
utUiaad  for  modeling  was  obtained  from 


the  Detailed  Questionnaire,  the  Detailed 
Monitoring  Rep>ort  (DMR) 
Questionnaire,  and  EPA  sampling. 

Facilities  wbose  current  discharges 
were  not  meeting  the  concentrations 
proposed  in  today's  notice  were 
projected  to  incur  costs  as  a  result  of 
compliance  with  this  guideline.  A 
facility  which  did  not  have  the  BPT 
treatment  technology  in-place  was 
costed  for  installing  the  BPT  technology. 
A  facility  already  having  BPT  treatment 
technology  in-place,  but  not  currently 
meeting  the  proposed  limits,  was  costed 
for  S)rstem  upgrades  where  applicable. 
Typical  upgrades  to  treatment  systems 
included  increasing  aeration  capacity  or 
residence  time,  installing  new 
equipment,' or  increasing  chemical 
usage. 

Next,  a  computer  cost  model  or 
vender  quotes  were  used  to  estimate 
compliance  costs  for  the  landfills 
technology  options  after  taking  into 
account  treatment  in  place,  current 
discharge  concentrations  of  pollutants, 
and  wastewater  flow  rates  for  each 
facility.  The  computer  cost  model  was 
programmed  with  technology-specific 
modules  which  calculated  the  costs  for 
various  combinations  of  technologies  as 
required  by  the  technology  options  and 
the  facilities'  wastewater  characteristics. 
The  model  calculated  the  following 
costs  for  each  facility: 

•  Capital  costs  for  installed 
wastewater  treatment  technologies. 

•  Operating  and  maintenance  (OftM) 
costs  for  installed  wastewater  treatment 
technologies;  including  labor,  electrical, 
and  chemical  usage  costs. 

•  Solids  handling  costs;  including 
capital.  O&M.  and  disposal. 

•  Monitoring  costs 
Additional  cost  factors  were 

developed  and  applied  to  the  capital 
and  O&M  costs  in  order  to  account  for 
site  work,  interface  piping,  general 
contracting,  engineering, 
instrumentation  and  controls,  buildings, 
site  improvements,  legal/administrative 
fees,  interest,  contingency,  and  taxes 
and  insurance. 

Other  direct  costs  associated  with 
compliance  included  retrofit  costs 
associated  with  integrating  the  existing 
on-site  treatment  with  new  equipment, 
RCRA  Part  B  permit  modification  costs 
for  hazardous  facilities,  and  monitoring 
costs. 

The  capital  costs  (equipment,  retrofit 
and  permit  modification)  were 
amortized  assuming  15  years  and  seven 
percent  interest  and  added  to  the  O&M 
costs  (equipment  and  monitoring)  to 
calculate  the  total  annual  costs  incurred 
by  each  facility  as  a  result  of  complying 
with  this  guideline.  The  costs  associated 
with  each  of  the  131  facilities  in  the  cost 


analysis  were  then  modeled  to  represent 
the  national  population  by  using 
statistically  calculated  survey  weights. 

For  many  low-flow  facilities,  EPA 
concluded  that  contract  hauling 
wastewater  for  off-site  treatment  was  the 
most  cost  efiiactive  option.  Where 
applicable.  EPA  calculated  costs  for 
hauling  wastewater  to  a  Centralized 
Waste  Treatment  fJacility  for  treatment 
in  lieu  of  installing  additional  treatment 
on-site. 

EPA  estimated  ^llutant  reductions 
by  taking  the  difference  in  the  current 
performance  of  the  landfiU  industry  and 
the  expected  performance  after 
installation  of  the  BPT/BAT/PSES 
treatment  technology.  Pollutant 
reductions  were  estimated  for  each 
pollutant  of  interest  at  each  facility. 
Ciurent  performance  dischai^ 
concentrations  were  taken  from  data 
supplied  by  the  facility,  or  were 
modeled  based  on  data  supplied  fittm 
similar  treatment  systems  at  similar 
landfills.  The  discharge  concentrations 
expected  to  be  achieved  were  taken 
frt>m  EPA  sampling  data  or  fi^m 
industry  supplied  data  at  facilities 
selected  as  the  best  performers.  The 
loads  associated  with  each  of  the  131 
facilities  determined  in  the  cost  analysis 
were  then  modeled  to  represent  the 
national  population  by  using 
statistically  calculated  survey  weights. 

B.  Costs  of  Compliance 

The  Agency  estimated  the  cost  for 
landfill  facilities  to  achieve  each  of  the 
effluent  limitations  and  standards 
proposed  today.  These  estimated  costs 
are  summarized  in  this  section  and 
discussed  in  more  detail  in  the 
Technical  Development  Document.  All 
cost  estimates  in  this  section  are 
exjM«ssed  in  terms  of  1992  dollars. 

The  Agency  did  not  evaluate  the  costs 
of  compliance  for  direct  dischargers 
frnm  hazardous  landfills.  EPA's  survey 
of  hazardous  landfills  in  the  United 
States  indicated  that  there  were  no  in- 
scope  respondents  which  were 
classified  as  direct  dischargers. 

All  of  the  indirect  discharging 
hazardous  landfills  in  EPA's  survey  of 
the  industry  are  expected  to  be  in 
compliance  with  the  baseline  treatment 
standards  established  for  indirect 
dischargers.  The  Agency  has  therefore 
projected  that  there  will  be  no  costs 
associated  with  compliance  with  the 
proposed  regulation. 

Tnere  are  no  costs  associated  with 
PSES  for  the  Non-Hazardous  Landfill 
Subcategory  because  the  Agency  is  not 
establishing  PSES  limits  for  non- 
hazardous  landfills.  However,  as 
explained  previously,  the'Agency  is 
considering  whether  to  establish 


pretreatment  standards  for  ammonia  fra- 
those  Cscilities  who  discharge  to  POTWs 
Mrithout  advanced  ammonia  controL 


EPA  estimated  that  it  would  cost  $28.2 
million  (1992  dollars)  annualized  for  all 
indirect  discharging  landfill  facilities 


were  it  to  install  anunonia  pretreatment. 
regardless  of  whether  or  not  the  POTW 
had  advanced  ammonia  control. 


Table  LB-1.— Cost  of  iMPLEMEffriNG  Proposed  Regulations 

[In  millions  of  1992  doNars] 


Subcategory 


Nor>-tiazardous  Direct  Dischargers  (BPT) 

Hazardous  Direct  Discttargers  (BPT) 

Hazardous  liwfirect  Dischargers  (PSES) .. 


Nmntsei  of 
facilities 


158 
0 
6 


Capital 
coals 


$5.70 
0 
0 


Annual 
O&M 
costs 


$6.86 
0 
0 


C.  Pollutant  Reductions 

The  Agency  estimated  pollutant 
reductions  for  landfill  focilities 
achieving  each  of  the  e£Quent 
limitations  and  standards  proposed 
today.  These  estimated  reductions  are 
summarized  in  this  section  and 
discussed  in  more  detail  in  the 
document  "Environmental  Assessment 


of  Proposed  Effluent  Limitations  and 
Standards  for  the  Landfills  Category." 

The  Agency  did  not  evaluate 
pollutant  reductions  for  direct 
dischargers  from  hazardous  landfills. 
Because  there  were  no  in-scope 
respcHidents  which  were  classified  as 
direct  dischargers. 

All  of  the  indirect  discharging 
hazardous  landfills  in  EPA's  survey  of 
the  industry  are  expected  to  be  in 


compliance  with  the  baseline  treatmrnit 
standards  established  for  indirect 
dischargers.  The  Agency  has  therefore 
projected  that  there  will  be  no  pollutant 
reduction  bmefits  associated  with 
compliance  of  the  proposed  regulation. 

There  are  no  pollutant  reductions 
associated  with  PSES  for  the  Non- 
Hazardous  Subcategory  because  the 
Agency  is  not  proposing  to  establish 
PSES  Umits  for  non-hazardous  landfills. 


Table  ll.C-1  .—Pollutant  Reductions  Achieved  by  Implb^Enting  Proposed  Regulations 


Sut)catagory 


Non-hazardous  Direct  Dischargers  (BPT) 

Hazardous  Diract  Dischargers  (BPT) 

Hazardous  Indrect  Dischargers  (PSES) .. 


NumtMrof 


158 
0 
6 


Conventional 
polMarH 
remowili 
(pounds) 


640.000 
0 
0 


ToMcpotmam 
removals 
(pounds) 


270,000 
0 
0 


XL  Economk  Analysis 

A.  Introduction  and  Overview 

This  section  of  the  notice  reviews 
EPA's  analysis  of  the  economic  impacts 
of  the  proposed  regulation.  The 
economic  impacts  of  several  regulatory 
options  were  evaluated  in  each 
subcategory  for  BPT,  BAT.  PSES.  NSPS, 
and  P^S.  The  technical  evaluation  and 
description  of  each  option  and  the 
rationale  for  selecting  the  proposed 
option  is  given  in  Section  (DC]  of  today's 
notice.  EPA's  detailed  economic  impact 
assessment  can  be  found  in  the  report 
titled  "Economic  Analysis  and  Q^t 
Effectiveness  Analysis  of  the  Proposed 
Effluent  Limitations  Guidelines  and 


Standards  for  the  Landfills  Category" 
(hereafter  "EA").  The  report  estimates 
the  economic  effiact  on  the  industry  of 
compliance  with  the  regulation  in  terms 
of  facility  closures  (severe  impacts)  and 
financial  impacts  short  of  closure 
(moderate  impacts)  for  privately  owned 
landfill  facilities.  For  publicly  owned 
landfill  facilities,  the  report  estimates 
financial  impacts  short  of  closure.  The 
report  also  includes  analysis  of  the 
effects  of  the  regulation  on  new  landfill 
facilities  and  an  assessment  of  the 
impacts  on  small  businesses  and  other 
small  entities.  The  report  includes  a 
separate  section  called  "Cost- 
Effdctiveness  Analysis",  which  presents 


an  analysis  of  the  cost-effactiveoess  of 
the  proposed  regulation. 

The  proposed  regulatory  option  for 
BPT/BCT/BAT  for  the  Non-Hazardous 
Subcategory  is  Option  n,  which  is 
estimated  to  have  a  total  annualized  cost 
(for  privately  owned  facilities  post-tax 
costs  were  evaluated)  of  $6.85  million 
(1992$).  The  proposed  regulatory  option 
for  BPT/BCT/BAT  for  the  Hazardous 
Subcategory  is  Option  I.  Mdiidi  is 
estimated  to  have  no  costs  associated 
with  compliance.  The  proposed 
regulatory  option  for  PSES  for  the 
Hazardous  Subcategory  is  Option  I, 
which  is  also  estimated  to  have  no  costs 
associated  with  compliance. 


Table  III./V-1  .—Total  Costs  of  Proposed  Regulatory  Options 


Proposed  options 


Total  capital 

costs 
(MH  1992$) 


Total  O&M 

costs 
(Mii1992$) 


Post-tax  total 

armuakzed 

oosts 
(Mi  1982$) 


NOM4tAZARDOUS  SUBCATEQORY 


BPT/BCT/BAT-Option  II 


$18.54 


$5.70 


$6.85 
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Table  III.A-1  .—Total  Costs  of  Proposed  Regulatory  Options— Continued 


Proposed  options 


Total  capital 

costs 
(Mil  1992$) 


Total  O&M 

costs 
(MU  1992$) 


Post-tax  total 
annualized 

costs 
(Mil  1992$) 


HAZARDOUS  SUBCATEGORY 


BPT/BCT/BAT-Option  I 
PSES-Option  I  


B.  Baseline  Conditions 

The  first  step  in  the  development  of 
an  economic  analysis  is  the  deflnition  of 
the  baseline  state  firom  which  any 
changes  are  to  be  measured.  The 
baseline  should  be  the  best  assessment 
of  the  way  the  world  would  look  absent 
the  proposed  regulation.  In  this  case,  the 
baseline  has  been  set  by  assuming  the 
status  quo  will  continue  absent  the 
enactment  of  the  regulation. 

An  after-tax  cash  now  test  was 
conducted  on  the  privately  owned 
facilities  where  information  was 
available.  The  test  consisted  of 
calculating  the  after-tax  cash  flows  for 
each  facility  for  both  1991  and  1992.  If 
a  facility  experienced  negative  after-tax 
cash  flows  averaged  across  the  two 
years,  the  facility  was  deemed  to  be  a 
baseline  closure.  Seven  facilities  failed 
the  test,  and  thus  were  deemed  to  be 
baseline  closures. 

In  recent  years,  the  landfill  industry 
has  been  affected  by  a  number  of 
opposing  forces.  Growth  in  composting 
and  recycling  as  well  as  increased 
source  reduction  has  resulted  in  a 
continuing  decline  in  the  share  of  waste 
received  at  landfills.  The  number  of 
landfills  has  declined  rapidly  since 
1988,  although  estimated  total  landfill 
capacity  has  not  signiTicantly  declined. 
Modem  landfills  have  taken  advantage 
of  economies  of  scale  and  have  offset 
landfill  capacity  lost  due  to  closure  of 
very  small  landfills.  The  privately 
owned  landfill  segment  of  the  industry 
has  also  experienced  industry 
consolidation  as  the  result  of  recant 
mergers  and  acquisitions. 

The  Agency  recognizes  that  its  data 
base,  which  represents  conditions  in 
1992,  may  not  precisely  reflect  current 
conditions  in  the  industry  today.  EPA 
recognizes  that  the  questionnaire  data 
were  obtained  several  years  ago  and 
thus  may  not  precisely  mirror  present 
conditions  at  every  facility. 
Nevertheless,  EPA  concluded  that  the 
data  provide  a  sound  and  reasonable 
basis  for  assessing  the  overall  ability  of 
the  industry  to  achieve  compliance  with 
the  regulations.  The  Agency  solicits 
information  and  data  on  the  current  size 
of  the  industry  and  trends  related  to  the 


growth  or  decline  in  the  need  for  the 
services  provided  by  these  facilities. 

C.  Methodology 

The  landfills  industry  is  characterized 
by  facilities  owned  by  public  or  private 
entities.  Consequently,  EPA  used  two 
different  criteria  to  evaluate  economic 
impacts  on  privately  owned  or  publicly 
owned  facilities.  From  the  Detailed 
Questionnaire  database,  EPA  estimates 
that  there  are  60  privately  owned  and  98 
publicly  owned  landfill  facilities 
affected  by  this  regulation. 

For  privately  owned  landfill  facilities, 
EPA  applied  two  financial  tests  to 
determine  facility  level  economic 
impacts.  The  first  is  the  after-tax  cash 
flow  test.  This  test  examines  whether  a 
facility  loses  money  on  a  cash  basis.  The 
second  test  is  the  ratio  of  the  facility's 
estimated  compliance  costs  to  the 
facility's  revenue. 

The  economic  impact  analysis  for 
privately  owned  facilities  measures 
three  types  of  primary  impacts. 

•  Severe  impacts,  defined  as  facility 
closures,  were  projected  if  the  proposed 
regulation  would  be  expected  to  cause 

a  facility  to  incur,  on  average,  negative 
after-tax  cash  flow  over  the  two-year 
period  of  analysis. 

•  Moderate  impacts  were  defined  as  a 
financial  impact  short  of  entire  facility 
closure.  All  facilities  were  assessed  for 
the  projected  incurrence  of  total 
annualized  compliance  costs  exceeding 
five  percent  of  facility  revenue. 

•  Possible  employment  losses  were 
assessed  for  facilities  estimated  to  close 
or  discontinue  waste  treatment 
operations  as  a  result  of  regulation. 

For  publicly  owned  landfill  facilities, 
EPA  applied  two  financial  tests  to 
determine  facility  level  economic 
impacts.  The  first  test  is  the  compliance 
cost  share  of  household  income.  This 
test  examines  whether  a  facility's 
estimated  annualized  compliance  costs 
will  equal  or  exceed  one  percent  of  the 
median  household  income  in  the 
jurisdiction  governed  by  the 
municipality  that  owns  the  facility.  The 
second  test  is  the  total  landfill  disposal 
cost  share  of  household  income.  This 
test  examines  whether  a  facility's  total 
landfill  costs,  including  compliance 


0.00 
0.00 


0.00 
0.00 


OOO 
0.00 


costs,  equal  or  exceed  one  percent  of  the 
median  household  income  in  the 
jurisdiction  governed  by  the 
municipality  that  owns  the  facility. 
The  economic  impact  analysis  for 
publicly  owned  facilities  measures  two 
types  of  primary  impacts:  severe 
impacts  and  moderate  impacts.  Each 
impact  analysis  measure  is  reviewed 
briefly  below. 

•  Severe  impacts  were  evaluated  by 
application  of  the  compliance  cost  share 
of  household  income  test.  A  facility  is 
deemed  to  be  severely  impacted  if  the 
compliance  cost  share  of  median 
household  income  was  equal  to  or 
greater  than  one  percent. 

•  Moderate  impacts  were  evaluated 
by  application  of  the  total  landfill 
disposal  cost  share  of  household 
income.  A  facility  is  deemed  to  be 
moderately  impacted  if  the  total  landfill 
disposal  cost  share  of  median  household 
income  was  equal  to  or  greater  than  one 
percent. 

The  economic  impact  analysis  for  the 
proposed  landfill  regulation  assumes 
that  landfill  facilities  would  not  be  able 
to  pass  the  costs  of  compliance  on  to 
their  customers  through  price  increases. 
While  a  zero  cost  pass-through 
assumption  is  typically  characterized  as 
a  conservative  assumption,  in  this  case, 
it  is  presumably  an  accurate  assumption 
since  the  affected  facilities  represent  a 
portion  of  the  broader  landfills  services 
industry. 

D.  Summary  of  Economic  Impacts 

1.  Economic  Impacts  of  Proposed  BPT 

The  statutory  requirements  for  the 
assessment  of  BPT  options  are  that  the 
total  cost  of  treatment  must  not  be 
wholly  disproportionate  to  the 
additional  effluent  benefits  obtained. 
EPA  evaluates  treatment  options  by  first 
calculating  pre-tax  total  annualized 
costs  and  total  pollutant  removals  in 
pounds.  EPA  then  compared  the  ratio  of 
the  costs  to  the  removals  for  each 
option.  The  selected  option  is  then 
compared  to  the  range  of  ratios  in 
previous  regulations  to  gauge  its  impact. 
The  results  of  the  cost  and  removal 
comparison  are  presented  in  Table 
IV.[)-l.  In  the  Non-Hazardous  ^ 


Subcategory.  Option  I  has  a  ratio  of 
$8.83  per  pound  while  Option  II  has  a 
ratio  of  $10.16  per  poimd.  Option  II 


provides  significant  additional  pollutant    option.  Option  n  is  also  found  to  be 
removals  at  a  relatively  low  cost,  thus         within  the  historical  bounds  of  BPT  cost 
EPA  is  proposing  limits  based  on  this         to  removal  ratios. 


Table  IV.D-i.— BPT  Cost  Reasonableness  Analysis 


Options 

Pre-tax  total 
annualized 

(Mil  1992$) 

Total  removals 
(t») 

Average  cost 
raasonatiie- 

ness 
(1992  $m» 

NON-HAZARDOUS  SUBCATEQORY 

1 

$5.97 
7.73 

676.280 
760.782 

$8.83 
10  16 

HAZARDOUS  SUBCATEGORY 

1 

0.00 

0 

••>■■■••■>•■■■......*... 

The  proposed  regulatory  option  for 
BPT  is  Option  II  for  both  privately  and 
publicly  owned  facilities.  The 
postcomplianoe  analysis  under  Option 


n  projects  two  facility  closures  as  a 
result  of  the  compliance  with  the 
proposed  option.  The  direct  job  losses 
associated  with  postcompliance  closuie 


are  20  Full  Time  Equivalent  (FTE) 
positions.  Table  V.D-2  summarizes  the 
economic  impacts  for  the  BPT  options. 


Table  V.D-2.— Impacts  of  Evaluated  BPT  Options 

Options 

Post-tax  total 
annualized 

costs 
(Mil  1992$) 

Severe 

impacts 

Moderate 
impacts 

Dirwa 

employfnent 

iosaes 

(FTEs) 

N0N4fAZAR00U8  SUBCATEGORY 

1 

$5.43 
6.85 

2 
2 

0 
0 

20 

M 

20 

HAZARDOUS  SUBCATEGORY 

1 „ ; 

0.00 

0 

0 

0 

2.  Economic  Impacts  of  Proposed  BAT 
Option 

In  the  Non-Hazardous  Subcategory,  an 
additional  technology  Option  BAT  ni 
(reverse  osmosis)  was  evaluated  for 
economic  achievability.  Option  in  has 


significantly  higher  annualized 
compliance  costs  than  BPT  Options  I 
and  n.  As  a  result,  the  number  of 
facilities  experiencing  moderate 
economic  impacts  increased  iroia  none 
under  BPT  Option  II  to  six  imder  BAT 
Option  m,  while  the  number  of  facilities 


experiencing  severe  economic  impacts 
remained  unchanged.  BAT  Option  in  is 
found  to  be  not  economically  achievable 
due  to  the  large  portion  of  the  affected 
population  experiencing  at  least 
moderate  economic  impact 


Table  VI.D-3.— Impacts  of  Evaluated  BAT  Options 

Options 

Post-tax  total 
annualized 

oosts 
(Mil  1992$) 

Severe 
impacts 

1--.  n  ■  1  J  ■ 

iTipacis 

Direct 

employment 

Deees 

NON-HAZARDOUS  SUBCATEGORY 

III „ 

—■i - — 

$29.16 

2 

6 

20  FTEs 

3.  Economic  Impact  of  Proposed  PSES 

The  proposed  regulatray  option  for 
PSES  for  the  Hazardous  Subcategory  is 
Option  L  The  postcompliance  analysis 
under  the  selected  option  projects  no 
incremental  costs  of  compliance  and  no 
economic  impact.  As  discussed  in 
Section  [DC],  no  PSES  options  are 


evaluated  for  the  Non-Hazardous 
Subcategory. 

4.  Economic  Analysis  of  Proposed  NSPS 
and  PSNS 

EPA  is  establishing  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT/BCT/BAT  for  both 
the  Non-Hazardous  and  Hazardous 
Subcategories.  In  general,  EPA  believes 


that  new  sources  will  be  able  to  comply 
at  costs  that  are  similar  to  or  less  than 
the  costs  for  existing  scnuces.  because 
new  soiuces  can  apply  control 
technologies  more  efficiently  than 
sources  that  need  to  retrofit  for  those 
technologies.  BPT/BCT/BAT  limitations 
are  found  to  be  economically 
achievable;  therefore,  NSPS  limitations 
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will  not  present  a  barrier  to  entry  for 
new  facilities. 

EPA  is  getting  PSNS  equal  to  PSES 
limitations  for  existing  sources  for  the 
Hazardous  Subcategory.  Given  EPA's 
finding  of  economic  achievabiiity  for 
the  PSES  regulation,  EPA  also  finds  that 
the  PSNS  regulation  will  be 
economically  achievable  and  will  not 
constitute  a  barrier  to  entry  for  new 
sources. 

5.  Finn  Level  Impacts 

Firms  differ  from  facilities  in  that 
firms  are  business  entities  or  companies, 
which  may  operate  at  several  physical 
locations.  Facilities  are  individual 
establishments  defined  by  their  physical 
location,  whether  or  not  they  constitute 
an  independent  business  entity  on  their 
own.  Some  facilities  in  the  survey 
sample  are  single- facility  firms.  In  these 
cases,  the  firm-level  impact  depends 
only  on  the  facility- level  impact.  In 
other  cases,  though,  sampled  facilities 
are  owned  by  muhi-facility  firms,  so 
that  the  impact  on  the  parent  firm 
depends  not  only  on  tluit  facility,  but 
also  on  the  impacts  on  and 
characteristics  of  other  facilities  owned 
by  the  same  firm. 

In  this  analysis,  significant  adverse 
impacts  on  firms  are  indicated  when 
firm-level  compliance  costs  exceed  five 
percent  of  firm  revenues.  Using  this 
criterion,  EPA  finds  no  significant 
adverse  impacts  on  affected  firms  and 
therefore  determines  that  the  proposed 
effluent  guideline  will  not  impose 
unreasonable  economic  burdens  on 
firms  that  own  in-scope  landfills. 

6.  Community  Impacts 

Community  impacts  are  assessed  by 
estimating  the  expected  change  in 
employment  in  communities  with 
landfills  that  are  afi^ected  by  the 
proposed  regulation.  Possible 
community  employment  effects  include 
the  employment  losses  in  the  facilities 
that  are  expected  to  close  because  of  the 
regulation  and  the  related  employment 
losses  in  other  businesses  in  the  affected 
community.  In  addition  to  these 
estimated  employment  losses, 
employment  may  increase  as  a  result  of 
facilities'  operation  of  treatment  systems 
for  regulatory  compliance.  It  should  be^ 
noted  that  job  gains  will  mitigate 
community  employment  losses  only  if 
they  occur  in  the  same  communities  in 
which  facility  closures  occur. 

The  proposed  regulation  is  estimated 
to  result  in  one  post-compliance  closure 
of  a  sampled  facility  (which  represents 
two  facilities  in  the  nationally  estimated 


impacts).  The  post-compliance  closure 
results  in  the  direct  loss  of  10  Full-Time 
Equivalent  (FTE)  positions  (which 
represents  20  FTE  positions  in  the 
nationally  estimated  impacts). 
Secondary  employment  impacts  are 
estimated  based  on  multipliers  that 
relate  the  change  in  employment  in  a 
directly  affected  industry  to  aggregate 
employment  efliects  in  linked  industries 
and  consumer  businesses  whose 
employment  is  affected  by  changes  in 
the  earnings  and  expenditures  of  the 
employees  in  the  directly  and  indirectly 
affected  industries. 

For  the  sampled  facility  projected  to 
close  as  a  result  of  the  proposed  rule, 
the  application  of  the  state  specific 
multiplier  of  4.935  to  the  10  direct  FTE 
losses  leads  to  an  estimated  community 
impact  of  49  total  FTE  losses  as  the 
result  of  the  proposed  rule.  The  county 
in  which  the  closure  is  projected  to 
occur  has  a  current  employment  of 
20,000  FTEs  dispersed  among  1,200 
establishments.  The  direct  and 
secondary  job  losses  represent  0.25 
percent  of  current  employment  in  the 
affected  county.  The  additional  10 
direct  FTE  losses  represented  by  the 
sampled  facility  in  the  calculation  of 
national  estimates  cannot  be  attributed 
to  any  particular  community.  The 
secondary  effects  can  be  estimated  at  the 
national  level  by  using  the  national 
average  multiplier  of  4.049,  resulting  in 
an  estimate  of  40  total  FTE  losses 
associated  with  the  represented  facility 
closure.  These  losses  are  mitigated  by 
the  job  gains  associated  %vith  the 
operation  of  control  equipment  which 
are  estimated  to  be  79  FTEs. 

7.  Foreign  Trade  Impacts 

EPA  does  not  project  any  foreign  trade 
impacts  as  a  result  pf  the  effluent 
limitations  guidelines  and  standards. 
International  trade  in  landfill  services 
for  the  disposal  of  hazardous  and 
nonhazardous  wastes  is  virtually 
nonexistent. 

E.  Cost-Effectiveness  Analysis 

EPA  also  performed  a  cost- 
effectiveness  analysis  (refer  to  Cost 
Effiectiveness  section  of  the  "EA")  of  the 
potential  regulatory  options  for  the  Non- 
Hazardous  Subcategory.  The  cost- 
effectiveness  analysis  compares  the  total 
annualized  cost  incurred  for  a 
rMulatory  option«to  the  corresponding 
effectiveness  of  that  option  in  reducing 
the  dischai^  of  pollutants. 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 


limitations  guidelines  and  standards  to 
compare  the  efficiency  of  one  regulatory 
option  in  removing  pollutants  to 
another  regulatory  option.  Cost- 
effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategory  per  incremental  pollutant 
removal.  The  increments  are  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  existing  treatment. 
In  cost-effectiveness  analysis,  pollutant 
removals  are  measured  in  toxicity 
normalized  units  called  "pounds- 
equivalent."  The  cost-effectiveness 
value,  therefore,  represents  the  unit  cost 
of  removing  an  additional  pound- 
equivalent  (lb.  eq.)  of  pollutants.  In 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
regulation  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
Clean  Water  Act,  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  does  not  take  into  account  the 
removal  of  conventional  pollutants  (e.g., 
oil  and  grease,  biochemical  oxygm 
demand,  and  total  suspended  solids). 

For  the  cost-effectiveness  analysis,  the 
estimated  pounds-equivalent  of 
pollutants  removed  were  calculated  by 
multiplying  the  number  of  pounds  of 
each  pollutant  removed  by  the  toxic 
weighting  factor  for  each  pollutant.  The 
more  toxic  the  pollutant,  the  higher  the 
pollutant's  toxic  weighting  factor  will  be 
and,  accordingly,  the  use  of  pounds- 
equivalent  gives  correspondingly  more 
weight  to  pollutants  with  higher 
toxicity..  TTius,  for  a  given  expenditure 
and  pounds  of  {xillutants  removed,  the 
cost  per  pound-equivalent  removed 
would  be  lower  when  more  highly  toxic 
pollutants  are  removed  than  if 
pollutants  of  lesser  toxicity  are 
removed.  Annual  costs  for  all  cost- 
effectiveness  analyses  are  reported  in 
1981  dollars  so  that  comparisons  of 
cost-effectiveness  may  be  made  with 
regulations  for  other  industries  that 
were  issued  at  different  times. 

The  results  of  the  cost  effectiveness 
analysis  for  the  potential  BAT  Option  III 
for  the  Non-Hazardous  Subcategory  are 
presented  in  Table  Vm.  E-l.  The 
potential  option  has  an  incremental  (to 
BPT  Option  n)  cost  effectiveness  of 
$13,346  per  Ib.-equivalent.  The  result  of 
the  cost  effectiveness  analysis  reinforces 
the  conclusion  that  BAT  Option  III  is 
not  economically  achievable. 
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Table  VIH.E-i.— BAT  Cost  Effeciivfnfss  A^4ALYSIS 

option 

Pretax  total 
annualized 

(MH  1981S) 

Incremental 
recnovats 
(to.eq.) 

Inoemantal 

cost  effective 

nass 

(Vto.aq.) 

N0IM4AZAM>0US  aUBCATEOORY 

HI 

$21.97 

1,646 

S13.346 

XIL  Water  Qnality  Aaalysia  and 
EnviraanMBtal  Beaefita 

A.  Introduction 

EPA  evaluated  the  environmental 
bmefits  of  controlling  priority  and 
nonconventional  pollutant  discharges  to 
surfiace  waters  and  publicly-owned 
treatment  wwks  (POTWs).  Pollutant 
discharges  into  fipBshwat«r  and  estuarine 
ecosystems  may  alter  aquatic  habitats, 
adversely  affect  aquatic  biota,  and  may 
adversely  impact  human  health  through 
the  consumption  of  contaminated  fish 
and  water.  Furthermore,  pollutant 
discbarges  tq  a  PGTW  may  interfiare 
with  POrw  operations  by  inhibiting 
biological  treatment  or  by  contaminating 
POTW  baosolids. 

Many  pollutants  commonly  foimd  in 
landfill  wastewaters  have  at  least  one 
toxic  efiiact  (e.g..  the  pollutant  may  be  a 
human  haalA  cardnogm  or  toxic  to 
either  some  human  Systran  or  to  aquatic 
life).  In  addition,  several  of  these 
pollutants  bioaccumulate  in  aquatic 
organisms  and  persist  in  the 
environment 

The  Agency's  analysis  focused  on  the 
efliscts  (H  toxicpollutants  and  did  not 
evaluate  the  efracts  of  two  conventional 
pollutants  and  five  nonconventional 
pollutants  including  total  suspended 
solids  (TSS),  five-day  biochemical 
deniand  (BCX)s)  chemical  oxygen 
demand  (OCX)),  total  dissolved  solids 
(IDS),  total  organic  carbon  (TOC). 
hexane  extract^e  material,  and  total 
plieoolic  compounds.  Although  the 
Agency  is  not  able  to  monetize  the 
boiefits  associated  with  reductions  of 
non-toxic  parameters,  dischai^ges  of 
these  parameters  can  have  adverse 
effects  on  human  health  and  the 
environment  For  example.  susp«ided 
particulate  matter  can  degrade  halrftat 
Dy  reducing  light  pmietration  and  thus 
primary  productivity  aud  can  alter 
benthic  spawning  grounds  and  feeding 
habitats  by  accumulaticm  in  streambeds. 
High  COD  and  BODs  discharges  can 
deplete  oxjfgen  levels,  which  can  result 
in  mortality  or  other  adverse  efiiscts  on 
fish. 

B.  Water  Quality  Impacts  and  Benefits 

The  Agency's  analyses  of  these 
environmental  and  human  health  risk 


concerns  and  of  the  ivater  quality- 
related  benefits  resulting  fit)m  the 
proposed  effluent  guidelines  are 
contained  in  the  "Environmental 
Assessment  of  the  Proposed  Effluent 
Guidelines  few  the  Landfill  Category." 
This  assessment  both  qualitatively  and 
quantitatively  evaluates  the  potential: 
(1)  Ecological  benefits;  (2)  the  hiunan 
health  bmefits;  and  (3)  the  economic 
productivity  benefits  of  C(mtrolling 
discharges  from  hazardous  and  non- 
hazardous  landfills  based  on  site- 
specific  analyses  of  current  conditions 
and  the  ccmditions  that  would  be 
achieved  by  proposed  process  changes. 
In-stream  pollutant  concentrations  from 
direct  and  indirect  discharges  are 
estimated  using  stream  dilution 
modeling.  Potential  impacts  md 
benefits  are  then  estimated. 

Ecological  benefits  are  projected  by 
comparing  the  steady-state  in-stream 
pollutant  concentrations,  predicted  after 
complete  immediate  mixing  with  no 
loss  fix>m  the  system,  to  EPA  published 
water  quality  critoia  guidance  or  to 
documented  toxic  effect  levels  (i.e.. 
lowest  reported  or  estimated  toxic 
ccmcentration)  for  those  chemicals  for 
which  EPA  has  not  published  water 
quality  criteria.  In  performing  these 
analyses.  EPA  used  guidance  documents 
published  by  EPA  that  reamunend 
numeric  himian  health  and  aquatic  life 
water  quality  criteria  for  numerous 
pollutants.  States  often  consult  these 
guidance  documents  when  adopting 
water  quality  criteria  as  part  of  their 
vntBT  quality  standards.  However, 
because  those  State-adopted  criteria 
may  vary,  EPA  used  the  nationwide 
criteria  guidance  as  the  most 
representative  value.  For  arsenic,  the 
Agency  also  recognizes  that  currently 
there  is  no  scientific  consensus  on  the 
most  appropriate  q)proach  for 
extrapolating  the  do8e-resp<Hise 
relationship  to  the  low-dose  associated 
with  drinking  water  exposure.  EPA  used 
the  findings  from  the  analysis  of 
reduced  occurrence  of  pollutant 
concentrations  in  excess  of  both  aquatic 
life  and  human  health  criteria  or  toxic 
efiiact  levels  to  assess  improvements  in 
recreational  fishing  habitats  and.  in 
turn,  to  estimate,  if  ^plicable.  a 


monetary  value  for  enhanced 
recreational  fishing  opportunities.  Such 
benefits  are  expected  to  manifest  as 
increases  in  the  value  of  the  fishing 
experimce  per  day  fished  or  the  number 
of  days  anglers  subsequenUy  choose  to 
fish  the  cleaner  waterwa3rs.  These 
benefits,  howrever,  do  not  include  all  of 
the  benefits  that  are  associated  with 
improvements  in  aquatic  life,  such  as 
increased  assimilation  capacity  of  the 
receiving  stream,  improvements  in  taste 
and  odor,  or  improvements  to  other 
recreational  activities  such  as  SMfimming 
and  wildlife  observation. 

Human  health  benefits  are  projected 
by:  (1)  Comparing  estimated  in-stream 
concentrations  to  health-based  water 
quality  toxic  effect  levels  w  EPA 
published  water  quality  criteria:  and  (2) 
estimating  the  potential  reduction  of 
carcinogenic  risk  and  non-carcinogenic 
hazard  from  consiuning  contaminated 
fish  or  drinking  water.  Up^r-bound 
individual  cancer  risks,  population 
risks,  and  non-cancer  hazards  (systemic) 
are  estimated  using  modeled  in-stream 
pollutant'  concentrations  and  standwd 
EPA  assiunptions  regarding  ingestion  of 
fish  and  drinking  water.  Modeled 
pollutant  concentrations  in  fish  and 
drinking  water  are  used  to  estimate 
cancer  risk  and  non-cancer  hazards 
(systemic)  among  the  general 
population,  sport  angina  and  their 
families,  and  subsistence  anglere  and 
thnr  families.  Ehie  to  the  hydrophobic 
natiire  of  the  two  chlorinated  dibenzo- 
p-dioxin  (CEX))  congenere.and  (me 
chlorinated  dibenzofuran  (CDF) 
congener  being  evaluated,  human  health 
benefits  are  projected  for  these 
pollutants  only  by  using  the  Office  of 
Research  and  Development's  Dioxin 
Reassessment  Evaluation  {PRE)  model 
to  estimate  the  potential  reduction  of 
carcinogenic  risk  and  non-carcinogenic 
hazard  from  consuming  contaminated 
fish.  The  DRE  model  estimates  fish 
tissue  concentrations  of  the  CDD/CDF 
congeners  by  calculating  the 
equilibrium  between  the  pollutants  in 
fi^  tissue  and  those  adsorbed  to  the 
organic  fraction  of  sediments  suspended 
in  the  water  column.  Of  these  health 
benefit  measures,  the  Agency  is  able  to 
monetize  only  the  reduction  in 
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carcinogenic  risk  using  estimated 
willingness-to-pay  values  for  avoiding 
premature  mortality.  The  values  used  in 
this  analysis,  if  applicable,  are  based  on 
a  range  of  values  from  a  review  of 
studies  quantifying  individuals' 
willingness  to  pay  to  avoid  increased 
risks  to  life.  In  1992  dollars,  these 
values  range  from  $2.1  to  Sll.O  million 
per  statistical  life  saved. 

Economic  productivity  benefits,  based 
on  reduced  incidences  of  inhibition  of 
POTW  operations  and  reduced  sewage 
sludge  contamination  (defined  as  a 
concentration  of  pollutants  in  sewage 
sludge  that  would  not  permit  land 
application  or  surface  disposal  of  the 
sludge  in  compliance  witn  EPA's 
regulations)  are  also  evaluated  for 
ciurent  and  proposed  pretreatment 
levels.  Inhibition  of  POTW  operations  is 
estimated  by  comparing  modeled  POTW 
influent  concentrations  to  available 

f>ublished  information  on  inhibition 
evels.  Potential  contamination  of 
sewage  sludge  is  estimated  by 
comparing  projected  pollutant 
concentrations  in  sewage  sludge  to  EPA 
standards  on  the  use  or  disposal  of 
sewage  sludge  40  CFR  Part  503.  Sewage 
sludge  disposal  benefits  are  estimated 
on  the  basis  of  the  incremental  quantity 
of  sludge  that,  as  a  result  of  reduced 
pollutant  discharges  to  POTWs,  meets 
criteria  for  the  generally  less  expensive 
disposal  method,  namely  land 
application  and  surface  disposal.  The 
POTW  inhibition  and  sludge  values 
used  in  this  analysis  are  not,  in  general, 
regulatory  values.  EPA  based  these 
values  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  Therefore.  EPA  does  not  intend 
to  base  its  regulatory  approach  for 
proposed  pretreatment  oischarge  levels 
upon  the  finding  that  some  pollutants 
interfiare  with  POTWs  by  impairing  their 
treatment  effectiveness  or  causing  them 
to  violate  applicable  limits  for  their 
chosen  disposal  methods.  However,  as 
discussed  above.  EPA  did  And  tfiat 
some  pollutants  would  pass  through 
POTW  treatment  systems  as  a  basis  for 
its  determination  to  establish 
pretreatment  standards  in  certain  cases. 
Nonetheless,  the  values  used  in  this 
analysis  help  indicate  the  potential 
benefits  for  POTW  operations  and 
sludge  disposal  that  may  result  from  the 
compliance  with  proposed  pretreatment 
discharge  levels. 

EPA  evaluated  the  potential  aquatic 
life  and  human  health  impacts  of  direct 
wastewater  discharges  on  receiving 
stream  water  quality  at  current  levels  of 
treatment  and  at  proposed  BAT 
treatment  levels.  EPA  performed  this 
analysis  for  a  representative  sample  set 


of  43  direct  non-hazardous  landfills 
discharging  32  pollutants  to  41 
receiving  streams.  Results  were 
extrapolated  based  on  the  statistical 
methodology  used  for  estimated  costs, 
loads,  and  economic  impacts. 

The  proposed  regulation  is  projected 
to  reduce  excursions  of  chronic  aquatic 
life  criteria  or  toxic  effect  levels  due  to 
the  discharge  of  three  pollutants 
(ammonia,  boron  and  disulfoton)  in  four 
receiving  streams.  EPA  projects  that  a 
total  of  97  excursions  in  38  receiving 
streams  at  current  conditions  would  be 
reduced  to  44  excursions  in  34  streams. 
In-stream  concentrations  of  one 
pollutant  (arsenic)  are  projected  to 
exceed  human  health  criteria 
(developed  for  consumption  of  water 
and  organisms)  in  four  receiving  streams 
at  both  current  and  proposed  BAT 
discharge  levels.  Estimates  of  the 
increase  in  value  of  recreational  fishing 
to  anglers  range  from  $126,000  to 
$450,000  annually  (in  1992  dollars) 
based  on  the  baseline  value  of  the 
fishery  and  the  estimated  incremental 
benefit  values  associated  with  freeing 
the  fishery  from  contaminants. 

EPA  modeled  cancer  cases  and 
systemic  health  effects  resulting  from 
the  ingestion  of  fish  and  drinking  water 
contaminated  by  non-hazardous  landfill 
wastewater.  EPA  concluded  that  current 
wastewater  discharges  from  landfills 
result  in  far  less  than  one  annual  cancer 
case  per  year  for  all  populations 
evaluated.  Because  the  baseline  cancer 
rate  is  negligible.  EPA  projects  no 
reduction  in  cancer  cases  to  be  achieved 
by  this  regulation.  Systemic  health 
effects  from  one  pollutant  (disufoton) 
are  projected  in  two  receiving  streams  at 
both  current  and  proposed  BAT 
discharge  levels  affiecting  a  total 
population  of  843  subsistence  anglers 
and  their  families. 

EPA's  survey  of  hazardous  landfills  in 
the  United  States  indicated  that  there 
were  no  in-scope  respondents  which 
were  classified  as  direct  dischargers. 
Therefore,  the  Agency  did  not  evaluate 
potential  aquatic  life  and  human  health 
impacts  of  direct  wastewater  discharges 
from  hazardous  landfills. 

All  of  the  in-scope  hazardous  landfills 
in  EPA's  survey  of  the  industry  are 
expected  to  be  in  compliance  with  the 
baseline  treatment  standards  established 
for  indirect  dischargers.  The  Agency  has 
therefore  projected  that  there  will  be  no 
costs  or  benefits  associated  with 
compliance  of  the  proposed  regulation. 

EPA  did.  however,  evaluate  me  effects 
of  landfill  wastewater  discharges  of  60 
pollutants  on  receiving  stream  water 
quality  at  current  and  proposed 
pretreatment  levels.  The  EPA  Detailed. - 
Questionnaire  identified  three 


hazardous  landfills  discharging  to  three 
POTWs  with  outfalls  located  on  three 
receiving  streams. 

In-stream  concentrations  are  not 
projected  to  exceed  chronic  aquatic  life 
criteria  or  toxic  effect  levels.  In-stream 
concentrations  of  one  pollutant  (arsenic) 
are  projected  to  exceed  human  health 
criteria  (developed  for  consumption  of 
water  and  organisms)  in  one  receiving 
stream  at  both  current  and  proposed 
pretreatment  levels  No  benefits,  based 
on  enhanced  recreational  fishing 
opi>ortunities  are  therefore  projected  to 
be  achieved  by  regulation. 

EPA  modeled  cancer  cases  and 
systemic  health  effects  resulting  from 
the  ingestion  of  fish  and  drinking  water 
contaminated  by  landfill  wastewater. 
EPA  concluded  that  current  wastewater 
discharges  from  landfills  result  in  frur    ' 
less  than  one  annual  cancer  case  per 
year.  Because  the  baseline  cancer  rate  is 
negligible,  EPA  projects  no  reduction  in 
cancer  cases  to  be  achievedby  this 
regulation.  No  systemic  health  effects 
are  projected  at  current  or  proposed 
pretreatment  levels. 

Additionally,  EPA  concluded  that 
there  are  no  inhibition  or  sludge 
contamination  problems  at  the  three 
POTWs  receiving  wastewater. 

Xm.  Non>Water  Quality  Environmoital 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  non-water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly.  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption.  While  it  is 
difficult  to  balance  environmental 
impacts  across  all  media  and  energy 
use,  the  Agency  has  determined  that  the 
impacts  identified  below  are  justified  by 
the  benefits  associated  with  compliance 
with  the  limitations  and  standards. 

A.  Air  Pollution 

The  primary  source  of  air  pollution 
from  landfills  is  due  to  the  microbial 
breakdown  of  organic  wastes  from 
within  the  landfill.  Landfills  are  known 
to  be  major  sources  of  greenhouse  gas 
emissions  such  as  methane  and  carbon 
dioxide.  These  emissions  are  now 
regulated  under  the  Clean  Air  Act  as  a 
result  of  the  landfill  New  Source 
Performance  Standards  and  Emissions 
Guidelines,  promulgated  by  EPA  on 
March  12. 1996.  Many  municipal  solid 
waste  (MSW)  landfills  are  required  to 


collect  and  combust  the  gases  generated 
in  the  landfill. 

Wastewater  collected  fix>m  within  the 
landfill  contains  organic  compounds 
which  include  volatile  organic 
compounds  (VOC)  and  hazardous  air 
pollutants  (HAP).  These  wastewaters 
must  be  collected,  tregtM  and  stored  in 
units  which  are  often  open  to  the 
atmosphere  and  will  result  in  the 
volatilization  of  certain  compounds. 
The  regulations  proposed  today  involve 
the  use  of  an  aerated  biological  system. 
Wastewater  aeration  may  increase  the 
volatilization  of  certain  organic 
compounds.  However,  the  increase  in 
air  emissions  due  to  this  proposed 
regulation  will  be  minimal  due  to  the 
low  levels  of  VOCs  present  in  landfill 
wastenvaters  and  will  not  significantly 
increase  the  air  emissions  from  landfills. 

In  addition,  EPA  is  addressing 
emissions  of  VOCs  fixim  industrial 
wastewater  through  a  Control 
Techniques  Guideline  (CTG)  under 
Section  110  of  the  Clean  Air  Act.  In  . 
September.  1992.  EPA  published  a  draft 
document  entitled  "Control  of  Volatile 
Organic  Compound  Emissions  bom 
Industrial  W^ewater"  (EPA-453/0-93- 
056).  This  document  addresses  various 
industries,  including  the  hazardous 
waste  treatment,  storage,  and  disposal 
industry,  and  outlines  emissions 
expected  frxim  their  wastewater 
treatment  systems,  and  methods  for 
QDOtroUing  them. 

B.  Solid  Waste 

Solid  waste  will  be  generated  due  to 
a  number  of  the  prop<»ed  treatment 
technologies.  These  wastes  include 
sludge  fit)m  biological  treatment 
S3rstems  and  chemical  precipitation 
systems.  Solids  from  treatment 
processes  are  typically  dewatered  and 
disposed  in  the  on-site  landfill. 
Therefore,  the  increased  amount  of 
sludge  created  due  to  this  regulation 
will  be  negligible  in  comparison  with 
the  daily  volumes  of  waste  processed 
and  disposed  of  in  a  typical  landfill. 

C.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
these  standards  will  increase  energy 
consumption  by  a  very  small  increment 
over  present  industry  use.  The  treatment 
technologies  proposed  are  not  energy- 
intensive,  and  the  projected  increase  in 
energy  consumption  is  primarily  due  to 
the  incorporation  of  components  such 
as  power  pumps,  mixers,  blowers, 
power  lighting  and  controls.  The  costs 
associated  with  these  energy  costs  are 
included  in  EPA's  estimated  operating 
costs  for  compliance  with  the  proposed 
guideline. 


XIV.  Related  Acts  of  CmigieaB, 
Executive  Orders,  and  Agency 
Initiatives 

A.  Paperwork  Reduction  Act 

The  proposed  effluent  guidelines  and 
standards  contain  no  information 
collection  activities  and,  therefore,  no 
information  collection  request  (ICR)  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  etseq.,  provides  that, 
whenever  an  agency  is  required  to 
publish  general  notice  of  rulemaking  for 
a  proposed  rule,  the  agency  must 
prepare  (and  make  available  for  public 
comment)  an  initial  regulatory 
flexibility  analysis  (IRFA).  The  agency 
must  prepare  an  IRFA  for  a  proposed 
rule  unless  the  Administrator  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  is  today 
certifying,  pursuant  to  Section  605(b)  of 
the  RFA,  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare 
an  IRFA. 

While  EPA  has  so  certified  today's 
rule,  the  Agency  nonetheless  prepared  a 
regulatory  flexibility  assessment 
equivalent  to  that  required  by  the 
Regulatory  FlexibiUty  Act  as  modified 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 
assessment  for  this  rule  is  detailed  in 
the  "Economic  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Landfill  Category." 

The  proposal,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  The  RFA 
defines  "small  entity"  to  mean  a  small 
business,  small  organization  or  small 
governmental  jurisdiction.  Today's 
proposal  would  establish  requirements 
applicable  to  landfill  fecilites  which 
may  be  owned  by  small  businesses  or 
small  governmental  jurisdictions.  EPA's 
assessment  found  that,  of  the  151 
facilities  ^  that  may  be  potentially 
affected  if  the  proposal  is  promulgated, 
only  39  facilities  are  small  entities.  Of 
the  39  affected  small  entities,  nine  are 
privately  owned  and  30  are  government 
owned.  The  costs  to  the  entities  is  not 
projected  to  be  great — ^in  aU  cases  less 
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than  one  percent  of  revenues.  Based  m 
this  assessment,  the  Administrator 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substant^  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205. 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  snvall  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  the  total  annualized  costs 
of  the  proposed  rule  to  State,  local,  and 
tribal  governments  as  $5.4  milbon 
(1996$).  EPA  has  estimated  total 
annualized  cost  of  the  proposed  rule  to 
private  facilities  as  $2.3  miUion  (1996$. 
post-tax).  Thus,  today's  rule  is  not 
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subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  afliact 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
Section  203  of  the  UMRA. 

D.  Executive  Order  12866 

Under  Executive  Order  12866.  [58  FR 
51735  (October  4.  1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
econotny,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

E.  Nattonai  Technology  Transfer  and 
Advancement  Act 

Under  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

EPA  is  not  proposing  any  new 
analytical  test  methods  as  part  of  today's 
proposed  effluent  limitations  guidelines 


and  standards.  EPA  performed  literature 
searches  to  identify  any  analytical 
methods  h>om  industry,  academia, 
voluntary  consensus  standard  bodies 
and  other  parties  that  could  be  used  to 
measure  the  analytes  in  today's 
proposed  rulemaking.  The  results  of  this 
search  confirm  EPA's  determination  to 
continue  to  rely  on  its  existing 
analytical  test  methods  for  the  analytes 
for  which  effluent  limitations  and 
pretreatment  standards  are  proposed. 
Although  the  Agency  initiated  data 
collection  for  these  effluent  guidelines 
many  years  prior  to  enactment  of  the 
NTTAA.  traditionally,  analytical  test 
method  development  has  been 
analogous  to  the  Act's  requirements  for 
consideration  and  use  of  voluntary 
consensus  standards. 

The  proposed  rule  would  require 
dischargers  to  monitor  for  BODs,  TSS, 
pH,  ammonia,  arsenic,  chromium  (total), 
zinc,  alpha  terpineol.  aniline,  benzene, 
benzoic  acid,  p-cresol,  phenol, 
naphthalene,  pyridine,  and  toluene. 

Except  for  alpha  terpineol.  aniline 
benzoic  acid,  p-cresol.  and  pyridine, 
methods  for  monitoring  these  pollutants 
are  specified  in  tables  at  40  CFR  Part 
136.  When  available,  methods 
published  by  voluntary  consensus 
standards  bodies  are  included  in  the  list 
of  approved  methods  in  these  tables. 
Specifically,  voluntary  consensus 
standards  fi^m  the  American  Society  for 
Testing  and  Materials  (ASTM)  and  from 
the  18th  edition  of  Standard  Methods 
(published  jointly  by  the  American 
Public  Health  Association,  the 
American  Water  Works  Association  and 
the  Water  Environment  Federation)  are 
approved  for  pH.  ammonia,  arsenic, 
chromium  (total),  and  zinc.  Standard 
Methods  are  available  for  BODj.  TSS, 
benzene,  phenol,  napthalene,  and 
toluene.  In  addition,  USCS  methods  are 
approved  for  BOD5,  TSS,  pH,  ammonia, 
arsenic,  chromium  (total)  and  zinc 

For  alpha  terpineol,  aniline,  benzoic 
acid,  p-cresol,  and  pyridine,  EPA 
proposes  to  use  EPA  Methods  1625  and 
625  which  are  promulgated  at  40  CFR 
Part  136.  These  analytical  methods  were 
used  in  data  collection  activities  in 
support  of  today's  proposed  limitations. 
With  the  exception  of  alpha  terpineol, 
these  analytes  are  not  specified  as 
analytes  In  the  method. 

EPA  requests  comments  on  the 
discussion  of  NTTAA.  on  the 
consideration  of  various  voluntary 
consensus  standards,  and  on  the 
existence  of  other  voluntary  consensus 
standards  that  EPA  may  not  have  found. 


XV.  Regulatory  Inplenentation 

A.  Applicability 

Today's  pro(K>sal  represents  EPA's 
best  judgment  at  this  time  as  to  the 
appropriate  technology-besed  effluent 
limits  for  the  landfills  industry.  These 
effluent  limitaticAi|  and  standards, 
however,  may  change  based  on 
comments  received  on  this  proposal, 
and  subsequent  data  submitted  by 
commenters  or  developed  by  the 
Agency.  Therefore,  while  the 
information  provided  in  the  Technical 
Development  Documents  may  provide 
useful  information  and  guidance  to 
permit  writers  in  determining  best 

f>rofiBSsional  judgment  permit  limits  for 
andfiUs,  the  permit  writer  will  still 
need  to  justify  any  permit  limits  based 
on  the  conditions  at  the  individual 
facility. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diveraion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technokigy-based 
permit  effluent  limitations  because  of 
factore  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  are  set 
forth  at  40  CFR  122.41(m)  and  (n). 

•C.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  established  piu^uant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  dischargere.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circimistances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional  and  non- 
conventional  pollutants. 

1.  Fundamentally  Different  Factors 
Variances 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  respect 
to  factors  considered  in  establishing  the 
limitation  or  standards  applicable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundamentally  different 
factors"  (FDF)  variance. 

Early  on.  EPA,  by  regulation, 
provided  for  FdF  modifications  from 
BPT  effluent  limitations,  BAT 


limitations  for  priority  and  non- 
conventional  pollutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers.  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court. 
[Chemical  Manufacturers  Ass'n  v. 
NRDC.  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
Secticm  301  (n)  of  the  Act  explicitly  to 
authorize  modification  oi  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n).  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
dxuing  the  rulemaking  raising  the 
Cactws  that  are  fundamentally  different 
or  (2)  information  the  applicant  did  not 
have  an  oppcHtunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference  and  not  result  in  markedly 
more  adverse  non-water  quality 
environmmtal  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  125 
Subpart  D.  auth(»rizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus.  40  CFR  125.31(d) 
identifies  six  factore  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  Eacility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  difiiarent  "The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  fectora 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  fectore  (e.g..  infaasibility  of 
installation  vidthin  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringmt 
than  the  naticmal  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  whoUy  out  of 


proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  reqiiirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  Dmits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargere  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factore  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentaUy 
different  are,  in  fact,  fundamentally 
different  from  those  fectors  considered 
by  EPA  in  establishing  the  applicable 
guidelines.  The  pretreatment  regulation 
incorporate  a  similar  requirement  at  40 
CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSES. 

2.  Permit  Modifications  -~ 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  imder  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circiunstances.  lliese  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request 
modification  of  a  permit  modification  be 
made.  There  are  two  classifications  of 
modifications:  major  and  nunor.  From  a 
procedural  standpoint,  they  differ 
primarily  with  respect  to  the  public 
notice  requirements.  Majcn- 
modifications  require  public  notice 
while  minor  moiUfications  do  not. 
Virtually  any  modifications  that  results 
in  less  stringent  conditions  is  treated  as 
a  major  modification,  with  provisions 
for  pubhc  notice  and  comment. 
Conditions  that  would  necessitate  a 
major  modification  of  a  permit  are 
described  in  40  CFR  122.62.  Minor 
modifications  are  generally  non- 
substantive changes.  The  conditions  for 
minor  modification  are  described  in  40 
CFR  122.63. 


3.  Removal  Credits 

The  CWA  establishes  a  discretionary 
program  for  POTWs  to  grant  "removal 
credits"  to  their  indirect  discharges. 
This  credit  in  the  form  of  a  less  stringent 
pretreatment  standard,  allows  an 
increased  concentration  of  a  pollutant  in 
the  flow  from  the  indirect  discharger's 
fedlity  to  the  POTW  [See  40  CFR  403.7). 
EPA  has  promulgated  removal  credit 
regulations  as  part  of  its  pretreatment 
regulations.  Under  EPA's  pretreatment 
regulations,  the  availability  of  a  removal 
credit  for  a  particular  pollutant  is  linked 
to  the  POTW  method  of  usiiig  or 
disposing  of  its  sewage  sludge.  The 
regulations  provide  that  removal  credits 
are  only  available  for  certain  pollutants 
regulated  in  EPA's  40  CFR  Part  503 
sewage  sludge  regulations  (58  FR  9386). 
The  pretreatment  regulations  at  40  CFR 
Part  403  provide  that  removal  credits 
may  be  made  potentially  available  for 
the  foUowii^pollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites 
or  incinerates  it,  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal^  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  Vfhea  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 

a  surface  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated, 
removal  credits  may  be  available  for 
seven  metals  and  for  57  organic 
pollutants  (40  CFR  403.7(a)(3)(iv)(A)). 

(2)  In  addition,  wh«i  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  siuface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7(a)(3)(iv)(B)). 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  sofid 
waste  landfill  (MSWLF)  that  meets  the 
criteria  of  40  CFR  Part  258,  removal 
credits  may  be  available  for  any 
pollutant  in  the  POTW's  sewage  sludge 
(40  CFR  403.7(a)(3)(iv)(C)).  Tlius,  given 
compliance  with  the  requirements  of 
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EPA's  removal  credit  regulations," 
following  promulgation  of  the 
pretreatment  standards  being  proposed 
today,  removal  credits  may  be 
authorized  for  any  pollutant  subject  to 
pretreatment  standards  if  the  applying 
POTW  disposes  of  its  sewage  sludge  in 
a  MSWLF  that  meets  the  requirements 
of  40  CFR  Part  258.  If  the  POTW  uses 
or  disposes  of  its  sewage  sludge  by  land 
application,  surface  disposal  or 
incineration,  removal  credits  may  be 
available  for  the  following  metal 
pollutants  (depending  on  the  method  of 
use  or  disposal):  arsenic,  cadmium, 
chromium,  copper,  iron,  lead,  mercury, 
molybdenum,  nickel,  selenium  and 
zinc.  Given  compliance  with  Section 
403.7,  removal  credits  may  be  available 
for  the  following  organic  pollutants 
(depending  on  the  method  of  use  or 
disposal)  if  the  POTW  uses  or  disposes 
of  its  sewage  sludge:  benzene,  1.1- 
dichloroethane,  1.2-dibromoethane, 
ethylbenzene,  methylene  chloride, 
toluene,  tetrachloroethene,  1.1,1- 
trichloroethane,  1,1,2-trichloroethane 
and  trans- 1,2-dichloroethene. 

Some  facilities  may  be  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  this  rulemaking  for  which 
removal  credit  authorization  would  not 
otherwise  be  available  under  Part  403. 
Under  Sections  307(b)  and  405  of  the 
CWA.  EPA  may  authorize  removal 
credits  only  when  EPA  determines  that, 
if  removal  credits  are  authorized,  that 
the  increased  discharges  of  a  pollutant 
to  POTWs  resulting  from  removal 
credits  will  not  affect  POTW  sewage 
sludge  use  or  disposal  adversely.  As 
discussed  in  the  preamble  to 
amendments  to  Part  403  regulations  (58 
FR  9382-«3).  EPA  has  interpreted  these 
sections  to  authorize  removal  credits  for 
a  pollutant  only  in  one  of  two 
circumstances.  Removal  credits  may  be 
authorized  for  any  categorical  pollutant 

(1)  for  which  EPA  have  established  a 
numerical  pollutant  limit  in  Part  503:  or 

(2)  which  EPA  has  determined  will  not 
threaten  human  health  and  the 
environment  when  used  or  disposed  in 
sewage  sludge.  The  pollutants  described 
in  paragraphs  (l)-(3)  above  include  all 
those  pollutants  that  EPA  either 
specifically  regulated  in  Part  503  or 
evaluated  for  regulation  and  determined 
would  not  adversely  affect  sludge  use 
and  disposal. 


Consequently,  in  the  case  of  a 
pollutant  for  which  EPA  did  not 
perform  a  risk  assessment  in  developing 
its  Round  One  sewage  sludge 
regulations,  removal  credit  for 
pollutants  will  only  be  available  when 
the  Agency  determines  either  a  safe 
level  for  the  pollutant  in  sewage  sludge 
or  that  regulation  of  the  pollutant  is 
unnecessary  to  protect  public  health 
and  the  environment  from  the 
reasonably  anticipated  adverse  effects  of 
such  a  pollutant." 

EPA  has  concluded  that  a  POTW 
discharge  of  a  particular  pollutant  will 
not  prevent  sewage  sludge  use  (or 
disposal)  so  long  as  the  POTW  is 
complying  with  EPA's  Part  503 
regulations  and  so  long  as  the  POTW 
demonstrates  that  use  or  disposal  of 
sewage  sludge  containing  that  [)ollutant 
will  not  adversely  affect  public  health 
and  the  environment.  Thus,  if  the 
POTW  meets  these  two  conditions,  a 
POTW  may  obtain  removal  credit 
authority  for  ptollutants  other  than  those 
specifically  regulated  in  Part  503 
regulations.  What  is  necessary  for  a 
POTW  to  demonstrate  that  a  pollutant 
will  not  adversely  affect  public  health 
and  the  environment  will  depend  on  the 
particular  pollutant,  the  use  or  disposal 
means  employed  by  the  POTW  and  the 
concentration  of  the  pollutant  in  the 
sewage  sludge.  Thus,  depending  on  the 
circumstances,  this  effort  could  vary 
b-om  a  complete  14- pathway  risk 
assessment  modeling  exercise  to  a 
simple  demonstration  that  available 
scientific  data  show  that,  at  the  levels 
observed  in  the  sewage  sludge,  the 
pollutant  at  issue  is  not  harmful.  As  part 
of  its  initiative  to  simplify  and  improve 
its  regulations,  at  the  present  time,  EPA 
is  considering  whether  to  propose 
changes  to  its  pretreatment  regulations 
so  as  to  provide  for  case-by-case 
removal  credit  determinations  by  the 
POTWs'  permitting  authority. 

EPA  has  already  Degun  the  process  of 
evaluating  several  pollutants  for  adverse 
potential  to  human  health  and  the 
environment  when  present  in  sewage 
sludge.  In  November  1995,  pursuant  to 
the  terms  of  the  consent  decree  in  the 
Gearhart  case,  the  Agency  notified  the 
United  States  District  Court  for  the 
District  of  Oregon  that,  based  on  the 
information  then  available  at  that  time, 
it  intended  to  propose  only  two 


■Under  Section  403.7.  a  POTW  is  authorized  to 
give  removal  credits  only  under  certain  conditioiu. 
TheM  include  applying  for.  and  obtaining,  approval 
from  the  Regional  Administrator  (or  Director  of  a 
Sute  NPDES  program  with  an  approved 
pretreatment  program),  a  showing  of  consistent 
pollutant  removal  and  an  approved  pretreatment 
progrwn.  See  40  CFR  403.7UK3)a).  (ii).  tnd  (ill). 


*In  the  Round  One  sewage  sludge  regulation, 
EPA  concluded,  on  the  basis  of  risk  assessments, 
that  certain  pollutants  (see  Appendix  G  to  Pan  403) 
did  not  pose  an  unreasonable  risk  to  human  health 
and  the  environment  and  did  not  require  the 
establishment  of  sewage  sludge  pollutant  limits.  As 
discussed  above,  so  long  as  the  concentration  of 
these  pollutant  in  sewage  sludge  are  lo«ver  than  a 
prescribed  level,  removal  credits  are  authorized  for 
such  pollutants. 


pollutants  for  regulation  in  the  Round 
Two  sewage  sludge  regulations  dioxins/ 
dibenzofurans  (all  monochloro  to 
octochloro  congeners)  and 
polychlorinated  biphenyls.  ' 

The  Roimd  Two  sludge  regulations 
are  not  scheduled  for  proposal  until 
December  1999  and  promulgation  in 
December  2001.  However,  given  the 
necessary  factual  showing,  as  detailed 
above,  EPA  could  conclude  before  the 
contemplated  proposal  and 
promulgation  dates  that  regulation  of 
some  of  these  pollutants  is  not 
necessary.  In  those  circumstances,  EPA 
could  propose  that  removal  credits 
should  be  authorized  for  such  pollutants 
before  promulgation  of  the  Round  Two 
sewage  sludge  regulations.  However, 
given  the  Agency's  commitment  to 
promulgation  of  effluent  limitations  and 
guidelines  under  court-supervised 
deadlines,  it  may  not  be  possible  to 
complete  review  of  removal  credit 
authorization  requests  by  the  time  EPA 
must  promulgate  these  guidelines  and 
standards, 

D.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  applied  to 
individual  facilities  through  hfPDES 
permits  issued  by  EPA  or  authorized 
States  under  Section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  may  elect  to  establish 
technology-based  permit  limits  for 
pollutants  not  covered  by  this  proposed 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  on 
covered  pollutants)  the  permitting 
authority  must  apply  those  limitations. 

Working  in  con)unction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  in  an  NPDES  permit. 
An  integral  part  of  the  monitoring 
conditions  is  the  point  at  which  a 
facility  must  monitor  to  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effect  on  the  monitoring  results  for  that 
facility.  Therefore,  it  may  be  necessary 
to  require  internal  monitoring  points  in 
order  to  ensure  compliance.  Authority 
to  address  internal  waste  streams  is 
provided  in  40  CFR  122,44(I)(l)(iii)  and 
122.45(h).  Permit  writers  may  establish 
additional  internal  monitoring  points  to 


the  extend  consistent  with  EPA's 
regulations. 

E.  Implementation  for  Facilities  With 
Landfills  in  hAultiple  Subcategories 

According  to  the  1992  Waste 
Treatment  Industry:  Landfills 
Questioimaire,  there  are  several 
facilities  which  operate  both  Subtitle  C 
hazardous  landfills  and  Subtitle  D  non- 
hazardous  landfills  on-site.  Generally, 
for  determiiution  of  effluent  limits 
where  there  are  mtdtiple  categories  and 
subcategories,  the  effluent  guidelines 
are  applied  using  a  flow-weighted 
combination  of  the  appropriate 
guideline  for  each  category  or 
subcategory.  Thus,  the  normal  practice 
would  be  to  develop  flow-wei^ted 
Umitations  for  the  ccnnbined  Subtitle  C 
and  Subtitle  D  wastestreams.  a  flow- 
weighted  combination  of  the  BPT,  BAT, 
or  PSES  limits  for  the  Landfills 
Category.  However,  imder  EPA's  RCRA 
regulations,  mixtures  of  hazardous  and 
non-hazardous  waste  must  be  managed 
imder  RCRA  hazardous  waste 
regulations.  Consequently,  a 
commingled  flow  of  hazardous  and  non- 
hazardous  waste  is  to  be  treated  as  a 
hazardous  waste.  Therefore,  if 
wastewater  firom  a  Subtitle  C  hazardous 
landfill  and  a  Subtitle  D  non-hazardous 
landfill  are  commingled  for  treatment, 
then  the  effluent  frtan  that  facility  is 
subject  to  the  limitations  and  standards 
proposed  for  the  Hazardous 
Subcategory. 

F.  Implementation  for  Contaminated 
Groundwater  Flows 

As  discussed  in  Section  [Vm] 
groundwater  flows  are  not  subject  to  the 
effluent  limits  established  in  today's 
rule.  According  to  the  1992  Waste 
Treatment  Industry:  Landfills 
Questionnaire,  there  are  a  number  of 
faciUties  which  collect  contaminated 
groundwater  in  addition  to  flows 
regulated  imder  this  proposal,  and  many 
facilities  commingle  these  flows  for 
treatment.  Due  to  this  site-to-site 
variability,  the  Agency  is  not  able  to 
determine  how  the  proposed  guidelines 
should  be  implemented  for  commingled 
flows  of  groundwater  and  regulated 
wastewaters. 

In  the  case  of  such  fadhties,  EPA 
believes  that  decisions  regarding  the 
appropriate  discharge  limits  again 
should  be  left  to  the  judgment  of  the 
permit  writer.  As  indicated  by  data 
collected  through  the  questionnaires, 
groimdwater  characteristics  are  often 
site-specific  and  may  contain  very  few 
contaminants  or  may,  conversely, 
exhibit  characteristics  similar  in  nature 
to  leachate. 


In  cases  where  the  groundwater  is 
very  dilute  the  Agency  is  concerned  that 
contaminated  groundwater  may  be  used 
as  a  dilution  flow.  In  these  cases,  the 
permit  writer  should  develop  BPJ 
permit  limits  based  on  separate 
treatment  of  the  flows,  or  develop  BPJ 
limits  based  on  the  Conmbined  Waste 
Stream  formula,  in  order  to  prevent 
dilution  of  the  regulated  leachate  flows. 
However,  in  cases  where  the 
groundwater  may  exhibit  characteristics 
similar  to  leachate,  commingled 
treatment  may  be  appropriate,  cost 
effiective  and  environmentally 
beneficial.  EPA  recommends  that  the 
permit  writer  consider  the 
characteristics  of  the  contaminated 
groundwater  before  making  a 
determination  if  commingling 
groundwater  and  leachate  for  treatment 
is  appropriate. 

XVI.  S<riicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  dociunentation.  Please 
refer  to  the  "For  Further  Information" 
section  at  the  beginning  of  this  preamble 
for  technical  contacts  at  EPA. 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  commenters  cite, 
where  possible  the  paragraph(s)  or 
sections  in  the  notice  or  supporting 
dcxnmients  to  which  each  comment 
refers.  Commenters  should  use  a 
separate  paragraph  for  each  issue 
discussed. 

B.  Specific  Data  and  Comment 
Solicitations 

EPA  has  solicited  conunents  and  data 
on  many  individual  topics  throughout 
this  preamble.  The  Agency  incorporates 
each  and  every  such  solicitation  here, 
and  reiterates  its  interest  in  receiving 
data  and  comments  on  the  issues 
addressed  by  those  solicitations.  In 
addition,  EPA  particularly  requests 
comments  and  data  on  the  following 
issues: 

1.  Exclusion  from  the  scope  of  this 
rule  of  landfill  fedlities  operated  in 
conjunction  with  other  industrial  or 


commercial  operations  which  only 
receive  waste  from  off-site  facilities 
under  the  same  corporate  structure 
(intra-company  facility)  and/or  receive 
waste  generated  on-site  (captive  fedlity) 
so  long  as  the  wastewater  is 
commingled  for  treatment  with  other 
non-landfill  process  wastewaters.  (  Refer 
to  Section  [m}) 

2.  The  Agency's  decision  not  to 
further  subcategorize  the  Landfills 
Category  on  the  basis  of  Subtitle  D 
monofills.  (Refer  to  Section  (VIIj) 

3.  The  Agency's  decision  not  to 
subcategorize  the  Landfills  Category  on 
the  basis  of  the  age  of  a  landfill.  EPA 
considered  whether  age-related  changes 
in  leachate  concentrations  of  pollutants 
necessitate  diffierent  discharge  limits  for 
different  age  classes  of  landfills.  EPA 
solidts  comment  and  data  on  its 
conclusions  regarding  the  relationship, 
of  wastewater  characteristics  to  the  age 
of  the  landfill.  (  Refer  to  Section  [Vn]) 

4.  The  Agency's  decision  to  include 
drained  free  liquids  within  the  scope  of 
the  wastewaters  to  be  covered  under 
this  proposal.  Due  to  the  limited  amount 
of  data  submitted  to  EPA  on  the 
characteristics  of  drained  fne  liquids, 
and  due  to  the  potentially  unique  nature 
of  these  flows,  the  Agency  solidts 
comments  and  data  on  including 
drained  ft9e  Uquids  within  the  scope  of 
this  guideline.  (  Refer  to  Section  IVUl]) 

5.  EPA's  decision  not  to  base  BAT 
Umits  on  Reverse  Osmosis  treatment 
technology.  ( Refer  to  Section  [IX]) 

6.  The  Ag«icy  is  requesting 
comments  to  provide  information  and 
data  on  other  treatment  systems  that 
may  be  pertinent  to  the  development  of 
standards  for  this  industry.  ( Refer  to 
Section  [IX]) 

7.  EPA  is  soliciting  information  on 
POTW  upsets  or  POTW  sludge 
contamination  problems  as  a  result  of 
accepting  landfill  leachate.  (Refer  to 
Section  [JX]) 

8.  The  Agency  is  solidting  comments 
and  information  on  its  dedsion  not  to 

Eropose  pretreatment  standards  for  non- 
azardous  landfills.  (  Refer  to  Section 
IDC]) 

9.  EPA  did  consider  establishing 
pretreatment  standards  for  ammonia  for 
indited  dischargers  whose  POTWs  do 
not  have  nitrification  or  other  advanced, 
control  of  anunonia.  EPA  is  soliciting 
comment  on  the  feasibility  of  this 
option.  (  Refer  to  Section  [DC]) 

10.  EPA  is  solidting  comment  with 
regard  to  problems  at  POTWs  assodated 
with  ammonia  discharges  from  landfills. 
(Refer  to  Section  [IX]) 

11.  The  Agency  is  soliciting  comment 
on  the  preliminary  decision  not  to  adopt 
zero  or  alternative  discharge  standards 
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for  hazardous  landfills.  (  RafBr  to 
Section  |IX|) 

12.  The  Agency  is  soliciting  comment 
on  the  preliminary  decision  not  to  adopt 
aero  or  alternative  discharge  standards 
for  new  sources  of  hazardous  landfills. 
(Refer  to  Section  (IX|) 

13.  The  Agency  solicits  information 
and  data  on  the  current  size  of  the 
industry  and  trends  related  to  the 
growth  or  decline  in  the  need  for  the 
services  provided  by  these  facilities. 
(Refer  to  Section  (XIj) 

Definiti0na.Acrea3mu.aad 
AbbraviatioBa 

Agency:  The  U.S.  Environmental 
Protection  Agency. 

BAT:  The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by 
July  1.  1984.  for  industrial  discharges  to 
surface  waters,  as  defined  by  Sec. 
304(b)(2)(B)  of  the  CWA. 

BCT:  The  best  conventional  pollutant 
control  technology,  applicable  to 
dischaiiges  of  conventional  pollutants 
from  existing  industrial  point  sources, 
as  defined  bv  Sec.  304(b)(4)  of  the  CWA. 

BPT:  The  best  practicable  control 
technology  currently  available, 
applicable  to  effluent  limitations  to  be 
achieved  by  July  1, 1977,  for  industrial 
discharges  to  surface  waters,  as  defined 
by  Sec.  304(b)(1)  of  the  CWA. 

Clean  Water  Act  (CWA):  The  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C  Section 
1251  et  seq.),  as  amended  by  the  Clean 
Water  Act  of  1977  (Pub.  L  95-217).  and 
the  Water  Quality  Act  of  1987  (Pub.  L. 
100-4). 

Clean  Water  Act  (CWA)  Section  308 
Questionnaire:  A  questionnaire  sent  to 
facilities  under  the  authority  of  Section 
308  of  the  CWA.  which  requests 
information  to  be  used  in  the 
development  of  national  effluent 
guidelines  and  standards. 

Closed:  A  facility  or  portion  thereof 
that  is  currently  not  receiving  or 
accepting  wastes  and  has  undergone 
final  closure. 

Commercial  Facility:  A  facility  that 
treats,  disposes,  or  recycles/recovers  the 
wastes  of  other  facilities  not  under  the 
same  ownership  as  this  facility. 
Commercial  operations  are  usually 
made  available  for  a  fee  or  other 
remuneration.  Commercial  waste 
treatment,  disposal,  or  recycling/ 
recovery  does  hot  have  to  be  the 
primary  activity  at  a  facility  for  an 
operation  or  unit  to  be  considered 
"commercial". 

Contaminated  Groundwater:  Water 
below  the  land  surface  in  the  zone  of 
saturation  which  has  been  contaminated 
by  landfill  leachate.  Contaminated 


groundwater  occurs  at  landfills  vtrithout 
Uners  or  at  facilities  that  have  released 
contaminants  from  a  liner  system. 
Groundwater  may  also  become 
contaminated  if  the  water  table  rises  to 
a  point  where  it  infiltrates  the  landfill 
or  the  leachate  collection  system. 

Contaminated  Storm  Water:  Storm 
water  which  comes  in  direct  contact 
with  the  waste  or  waste  handling  and 
treatment  areas.  Storm  water  which 
does  not  come  into  contact  with  the 
wastes  is  not  subject  to  the  proposed 
limitations  and  standards. 

Conventional  Pollutants:  Constituents 
of  wastewater  as  determined  by  Sec. 
304(a)(4)  of  the  CWA.  including 
pollutants  classified  as  biochemical 
oxygen  demand,  total  suspended  solids, 
oil  and  grease,  fecal  coliform,  andjpH. 

Deep  Well  Injection:  Disposal  of 
wastewater  into  a  deep  well  such  that  a 
porous,  permeable  formation  of  a  larger 
area  and  thickness  is  available  at 
sufficient  depth  to  ensure  continued, 
permanent  storage. 

Detailed  Monitoring  Questionnaire 
(DMQ):  Questionnaires  sent  to  collect 
monitoring  data  from  27  selected 
landfill  facilities  based  on  responses  to 
the  Section  308  Questionnaire. 

Direct  Discharger:  A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  wastewaters  into  waters  of  the 
United  States. 

Drained  Free  Liquids:  Aqueous  wastes 
drained  from  waste  containers  (e.g.. 
drums,  etc.)  prior  to  landfilling. 
Landfills  which  accept  containerized 
waste  may  generate  this  type  of 
wastewater. 

Effluent  Limitation:  Any  restricticm, 
including  schedules  of  compliance, 
established  by  a  State  or  the 
Administrator  on  quantities,  rates,  and 
concentrations  of  chemical,  physical, 
biological,  and  other  constituents  which 
are  discharged  from  point  sources  into 
navigable  waters,  the  waters  of  the      • 
contiguous  zone,  or  the  ocean.  (CWA 
Sections  301(b)  and304(b).) 

Existing  Source:  Any  facility  from 
which  there  is  or  may  be  a  discharge  of 
pollutants,  the  construction  of  which  is 
commenced  before  the  publication  of 
the  proposed  regulations  prescribing  a 
standard  of  performance  under  Sec.  306 
of  the  CWA. 

Facility:  All  contiguous  property 
owned,  operated,  leased  or  under  the 
control  of  the  same  person  or  entity. 

Gas  Condensate:  A  liquid  which  has 
condensed  in  the  landfill  gas  collection 
system  during  the  extraction  of  gas  from 
within  the  landfill.  Gases  such  as 
methane  and  carbon  dioxide  are 
generated  due  to  microbial  activity 
within  the  landfill,  and  must  be 
removed  to  avoid  hazardous  conditions. 


Groundwater:  The  body  of  water  that 
is  retained  in  the  saturated  zone  which 
tends  to  move  by  hydraulic  gradient  to 
lower  levels. 

Hazardous  Waste:  Any  waste, 
including  wastewater,  defined  as 
hazardous  under  RCRA,  TSCA.  or  any 
State  law. 

Inactive:  A  fedlity  or  portion  thereof 
that  is  currently  not  treating,  disposing, 
or  recycling/recovering  wastes. 

Indirect  Discharger  A  facility  that 
discharges  or  may  discharge 
wastewaters  into  a  publicly-owned 
treatment  worics  (POTW). 

Landfill:  An  area  of  land  or  an 
excavation  in  which  wastes  are  placed 
for  permanent  disposal,  tlut  is  not  a 
land  application  or  land  treatment  unit, 
surface  impoundment,  undeiground 
injection  well,  waste  pile,  salt  dome 
formation,  a  salt  bed  formation,  an 
underground  mine  or  a  cave. 

Landfill  Generated  Wastewaters: 
Wastewater  generated  by  landfill 
activities  and  collected  for  treatment, 
discharge  or  reuse,  include:  leachate. 
contaminated  groundwater,  storm  water 
runoff,  landfill  gas  condensate,  truck/ 
equipment  washwater,  drained  free 
liquids,  floor  washings,  and  racovering 
pumping  wells. 

Leachate:  Leachate  is  a  liquid  that  has 
passed  through  or  emerged  from  solid 
waste  and  contains  soluble,  suspended, 
or  miscible  materials  removed  from 
such  waste.  Leachate  is  typically 
collected  bova  a  liner  system  above 
which  waste  is  placed  for  disposal. 
Leacbate  may  also  be  collected  through 
the  use  of  slurry  walls,  trenches  or  other 
containment  systems. 

Leachate  Collection  System:  The 
purpose  of  a  leachate  collection  system 
is  to  collect  leachate  for  treatment  or 
alternative  disposal  and  to  reduce  the 
depths  of  leachate  buildup  or  level  of 
saturation  over  the  low  permeability 
liner. 

Liner:  The  liner  is  a  low  permeability 
material  or  combination  of  materials 
placed  at  the  base  of  a  landfill  to  reduce 
the  discharge  to  the  underlying  or 
surrounding  hydrogeologic 
environment.  The  liner  is  designed  as  a 
barrier  to  intercept  leachate  and  to 
direct  it  to  a  leachate  collection  . 

Long-Term  Average  (LTA):  For 
purposes  of  the  effluent  guidelines, 
average  pollutant  levels  achieved  over  a 
period  of  time  by  a  facility,  subcategory, 
or  technology  option.  LTAs  were  u^ 
in  developing  the  limitations  and 
standards  in  the  proposed  landfill 
regulation. 

National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit:  A 
permit  to  discharge  wastewater  into 
waters  of  the  United  States  issued  under 
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the  National  Pollutant  Discharge 
Elimination  system,  autheriaed  by 
Section  402  of  the  CWA. 

New  Source:  As  defined  in  40  CFR 
122.2. 122.29.  and  403.3  (k).  a  new 
source  is  any  building,  structure, 
facility,  or  installation  fitjm  which  there 
is  or  may  be  a  discharge  of  pollutants, 
the  construction  of  which  conunenced 
(1)  for  purposes  of  compliance  with 
New  Source  Performance  Standards 
(NSPS),  after  the  promulration  of  such 
standards  being  proposed  today  under 
CWA  section  306;  or  (2)  for  the  purposes 
of  compliance  with  Pretreatment 
Standards  tat  New  Sources  (PSNS).  after 
the  publication  of  proposed  standards 
imder  CWA  section  307(c).  if  such 
standards  are  thereafter  promulgated  in 
accordance  with  that  section. 

Non-Conventional  Pollutants: 
Pollutants  Oiat  are  neither  conventional 
pollutants  nor  priority  pollutants  listed 
at  40  CFR  Part  401. 

Non-Hazardous  Subcategory:  Fot  the 
ptuposes  of  this  report.  Non-Hazardous 
SufaKc:ategory  refers  to  all  landfills 
regulated  imder  Subtitle  D  of  RCRA. 

Non-Water  Quality  Environmental 
Impact:  Deleterious  aspects  of  control 
and  treatment  technologies  applicable  to 
point  source  categtHy  wastes,  including, 
but  not  limited  to  air  pollution,  noise, 
radiation,  sludge  and  solid  waste 
generation,  and  energy  usage. 

NSPS:  New  Sources  Performance 
Standards,  applicable  to  new  sources  of 
direct  dischargers  whose  construction  is 
begim  after  the  promulgation  of  effluent 
standards  under  CWA  sectioif  306. 

OCPSF:  Organic  chemicals,  plastics, 
and  synthetic  fibers  manufactiuing 
point  source  category.  (40  CFR  Part 
414). 

Off-Site:  Outside  the  boundaries  of  a 
facility. 

On-Site:  The  same  or  geographically 
contiguous  property,  which  may  be 
divided  by  a  public  or  private  right-of- 
way,  provided  the  entrance  and  exit 
between  the  properties  is  at  a  crossroads 
intersection,  and  access  is  by  crossing  as 
opposed  to  going  along  the  right-of-way. 
Non-contiguous  properties  owned  by 
the  same  company  or  locality  but 
connected  by  a  right-of-way,  which  it 
controls,  and  to  which  the  public  does 
not  have  access,  is  also  considered  on- 
site  property. 

Pass  Through:  A  pollutant  is 
determined  to  "pass  through"  a  POTW 
when  the  average  percentage  removed 
by  an  efficiently  operated  POTW  is  less 
than  the  percentage  removed  by  the 
industry's  direct  dischargers  that  are 
using  the  BAT  technology.  ' 

Point  Source:  Any  discernable, 
confined,  and  discrete  conveyance  from 


which  pollutants  are  or  may  be 
discharged. 

Pollutants  of  Interest  (POIs): 
Pollutants  commonly  found  in  landfill 
generated  wastewaters.  For  the  purposes 
of  this  report,  a  POI  is  a  pollutant  that 
is  detected  three  or  more  times  above  a 
treatable  level  at  a  landfill,  and  must  be 
present  at  more  than  one  facility. 

Priority  Pollutant:  One  hundred 
twenty-six  compounds  that  are  a  subset 
of  the  65  toxic  pollutants  and  classes  of 
pollutants  outlined  in  Section  307  of  the 
CWA.  The  priority  pollutants  are 
specified  in  the  NRIXI  settlement 
agreement  (Natural  Resources  Defense 
Council  et  al  v.  Train,  8  E.R.C.  2120 
(DD.C.  1976).  modified  12  E.R.C.  1833 
ID.D.C.  19791). 

PSES:  Pretreatment  standards  for 
existing  sources  of  indirect  discbarges, 
under  Sec.  307(b)  of  the  CWA. 

PSNS:  Pretreetment  standards  for  new 
sources  of  indirect  disciiarges. 
applicable  to  new  sources  whose 
construction  has  begun  after  the 
publication  of  proposed  standards 
under  CWA  section  307(c),  if  such 
standards  are  thereafter  promulgated  in 
accordance  Mdth  that  section. 

Publicly  Owned  Treatment  Works 
(POTW):  Any  device  or  system,  oMrned 
by  a  state  or  municipality,  used  in  the 
treatment  (including  recycling  and 
reclamation)  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature  that 
is  owned  by  a  state  or  municipality. 
This  includes  sewers,  pipes,  or  other 
conveyances  only  if  they  convey 
wastewater  to  a  POTW  providing 
treatment  (40  CFR  122.2). 

RCRA:  TTie  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA)  (42 
U.S.C.  Section  6901  et  seq.],  which 
regulates  the  generation,  treatment, 
storage,  disposal,  or  recycling  of  solid 
and  hazardous  wastes. 

Subtitle  C  Landfill:  A  landfill 
permitted  to  accept  hazardous  wastes 
under  Sections  3001  and  3019  of  RCRA 
and  the  regulations  promulgated 
pursuant  to  these  sections,  including  40 
CFR  Parts  260  through  272. 

Subtitle  D  Landfill:  A  landfill 
permitted  to  accept  only  non-hazardous 
wastes  under  Sections  4001  through 
4010  of  RCRA  and  the  regulations 
promulgated  pursuant  to  these  sections, 
including  40  CFR  Parts  257  and  258. 

Surface  Impoundment:  A  natiual 
topographic  depression,  man-made 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials),  used  to  temporarily  or 
permanently  treat,  store,  or  dispose  of 
waste,  usually  in  the  liquid  form. 
Surface  impoundments  do  not  include 
areas  constructed  to  hold  containers  of 


wastes.  Other  common  names  for 
surface  impoundments  include  ponds, 
pits,  lagoons,  finishing  ponds,  settling 
ponds,  surge  {xmds.  seepage  ponds,  and 
clarification  ponds. 

Toxjc  Pollutants:  Pollutants  declared 
"toxic"  under  Section  307(a)(1)  of  the 
Clean  Water  Act. 

Truck/Equipment  Washwater: 
Wastewater  generated  during  either 
truck  or  equipment  washes  at  the 
landfill.  Durhig  routir(e  maintenance  or 
repair  operations,  trucks  and/or 
equipment  used  within  the  landfill  (e.g.. 
loaders,  compactors,  or  dump  tmcks) 
are  washed  and  the  resultant 
washwaters  are  collected  for  treatment. 

Variability  Factor:  The  daily 
variability  foctor  is  the  ratio  of  the 
estimated  99th  percentile  of  the 
distributi(m  of  daily  values  divided  by 
the  expected  value,  median  or  mean,  of 
the  distribution  of  the  daily  data.  The 
monthly  variability  factor  is  the 
estimated  95th  percentile  of  the 
distribution  of  die  monthly  averages  of 
the  data  divided  by  the  expected  value 
of  the  monthly  averages. 

Zero  Discharge:  No  discharge  of 
pollutants  to  waters  of  the  United  States 
or  to  a  POTW.  Also  included  in  this 
definition  are  alternative  discharge  or 
disposal  of  pollutants  by  way  of 
evaporation,  deep-well  injection,  off-site 
transfer,  and  land  application 

List  of  Subiects  ia  40  CFR  Part  445 

Environmental  protection. 
Groundwater,  Landfills,  Leachate,  Waste 
treatment  and  disposal.  Water  pcdiution 
control. 

Dated:  November  26. 1997. 
Carol  M.  Browner, 

Administrator. 

Accordingly.  40  CFR  Part  445  is 
proposed  to  be  added  as  follows: 

PART  445— LANDRLLS  POINT 
SOURCE  CATEGORY 

GcfwrsI  ProvftsioM 

445.1 
445.2 


Specialized  definitions. 

Applicability. 


Subpart  A— RCRA  SublHIe  C  Hezardoua 
Waste  (jndfIN  Subcategory 

445.10  Applicability:  description  of  the 
Hazardous  Waste  Landfill  Subcategory. 

445.11  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

445.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  best  conventional  pollutant  control 
technology  (BCT). 
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445. 1 3  Effluent  limitations  repraMnting  the 
degree  of  effluent  redtiction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

445.14  Ne%*  source  performance  standards 
(NSPS). 

445.15  Pretreatroent  standards  for  existing 
'    sources  (PSES). 

445.16  Pretreatment  standards  for  new 
sources  (PSNS). 

8ubp«t  •— nCIU  SubIM*  D  Non- 


445.20  Applicability:  description  of  the 
Non-Hazardous  Waste  Landfill 
Subcategory. 

445.21  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  tedmology  currently  available 
(BPT). 

445.22  Effluent  Umitations  rppresenting  the 
degree  of  effluent  reduction  attainable  by 
the  best  conventional  pollutant  control 
technology  (BCT). 

445.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

445.24  h4aw  source  performance  standards 
(NSPS). 

445.25  Pretreatment  standards  tor  existing 
sources  (PSES). 

445.26  Pretreatment  standards  for  new 
sources  (PSNS). 

TiblMl0Pwt44S 

Table  1  to  Part  445 — Hazardous  landfill 
concentration  limitations  for  discharges 
to  surface  %iraters. 

Table  2  to  Part  445— Hazardous  landfill 
pretreatment  concentration  limitations 
for  discharges  to  sur^ce  waters. 

Table  3  to  Part  445 — Non-hazardous  landfill 
concentration  limitations  for  discharges 
to  surface  nvaters. 
Aotherity:  Sections  301.  304.  306.  307.  and 

501.  Pub.  L  9S-217. 91  Stat  156,  and  Pub. 

L.  100^  (33  U.S.C  1311. 1314. 1316. 1317. 

and  1361). 

G«iMral  Praviaions 


1448.1 

In  addition  to  the  definitions  set  forth 
in  40  CFR  122.2.  257.2,  258.2.  264.10, 
401.11,  and  403.3  the  following 
definitions  apply  to  this  part: 

(a)  Contaminated  Groundwater  means 
water  below  the  land  surface  in  the  zone 
of  saturation  which  has  been 
contaminated  by  activities  associated 
with  waste  disposal. 

(b)  Facility  is  all  contiguous  property 
owned,  operated,  leased  or  tmder  the 
control  of  the  same  person  or  entity. 

(c)  LandfiU  unit  means  an  area  oi  land 
or  an  excavation  in  which  wastes  are 
placed  for  permanent  disposal,  that  is 
not  a  land  application  or  land  treatment 
unit,  sur&ce  im{>oundment. 
underground  injection  well,  waste  pile, 


salt  dome  formation,  a  salt  bed 
formation,  an  undergrotuid  mine  or  a 
cave  as  these  terms  are  defined  in  40 
CFR  257.2. 258.2  and  264.10. 

(d)  Landfill  Process  Wastewater 
means  all  wastewaters  associated  with, 
or  produced  by,  landfiUing  activities 
except  for  sanitary  wastewater,  non- 
contaminated  storm  water,  and 
contaminated  groundwater.  Landfill 
process  wastewaters  include,  but  are  not 
limited  to,  leachate,  gas  collection 
condensate,  drained  free  liquids, 
laboratory  derived  wastewater, 
contaminated  storm  water  and  contact 
washwater  from  washing  truck  and 
railcar  exteriors  and  surnce  areas  whidi 
have  come  in  direct  contact  with  solid 
waste  at  the  landfill  facility. 

(e)  Non-contaminated  Storm  water 
means  storm  water  which  does  not 
come  into  contact  with  the  solid  waste, 
and  includes  wastewater  which  flows 
off  the  cap  or  cover  of  the  landfill. 

(0  Off-site  means  outside  the 
boundaries  of  a  {adlity. 

(g)  On-site  means  within  the 
boundaries  of  a  facility. 

1448.2    AppitoabtNty. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c),  (d)  and  (e)  of  this  section,  the 
provisions  of  this  part  apply  to 
wastewater  discharges  of  landfill 
pr(x»ss  wastewater  from  landfill  units. 

(b)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  from 
land  application  or  land  treatment  units, 
surface  impoundments,  underground 
injection  wells,  waste  piles,  salt  dome 
formations,  salt  bed  formations, 
undergroimd  mines  or  caves  as  these 
terms  are  defined  in  40  CFR  257.2  and 
260.10. 

(c)  The  provisions  of  this  part  do  not 
apply  to  wastewaters  generated  off-site 
of  a  landfill  facility;  including 
wastewaters  generated  off-site  from 
washing  vehicles  or  from  waste  transfiBr 
stations. 

(d)  The  provisions  of  this  part  do  not 
apply  to  discharges  of  contaminated 
groundwater. 

(e)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  of 
landfill  process  wastewater  that  is 
commingled  for  treatment  with  other 
non-landfill  process  wastewater  imder 
the  following  conditions:  The  landfill 
must  be  operated  in  conjimction  with 
other,  on-site  industrial  aad  commercial 
activities:  and  the  landfill  generating  the 
process  wastewater  must  only  receive 
wastes  generated  on-site  or  wastes 
received  from  off-site  facilities  under 
the  same  corporate  structure. 


Subpart  A-41CRA  SuMMe  C 


f448.l0   Appilcab«ty:deseflpionof«w 


The  provisions  of  this  subpart  apply 
to  dischai^ges  of  landfill  process 
wastewater  from  landfills  subject  to  the 
provisions  established  in  40  CFR  Part 
264.  Standards  for  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities,  Subpart  N-(Landfills).  and  40 
CFR  Fart  265  Interim  Status  Standards 
for  Owners  and  Operators  of  Hazardous 
Waste  Treatment.  Storage,  and  Disposal 
Facilities.  Subpart  N-(Landfills),  except 
as  provided  in  §  445.2. 

§448.11    EfMusnt  NmNMions  reprMsnting 
ttM  degree  ofeflhisnt  radudlon  allsinaMa 
Dy  ww  appeoeeon  oi  vweeeiprMnwaDie 
control  tedwMlogy  cunenHy  avHeMa 
(BPTV 

Except  as  provided  in  40  CFR  125.30 
thiDuqsh  125.32,  any  existing  point 
source  subject  to  this  part  must  achieve 
the  effluent  limitations  listed  in  Table  1 
of  this  part 

§448.12  Eflhiant MnlteOone lepfeesnting 
ttw  dsgroe  of  efnusfil  feoudion  slIiHneMe 
oy  eie  eppiiceDon  oi  to  Desi  conwennonei 
nulliiiMH  Loiiliol  Hohnoloaw  (DCTl 

Except  as  provided.in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subcategory  must 
achieve  the  effluent  limitations  for 
BODs.  TSS.  and  pH  listed  in  Table  1  of 
this  part. 

§448.13    Effluent IknlMluiie  lapfeeeiidng 
the  degiee  of  eflliient  redueflon  ewalnable 
by  the  application  of  best  awMsble 
tachnoioow  economicallv  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  1  of  this  part. 


§448.14 

atandards  (N8P8). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  effluent 
limitations  listed  in  Table  1  of  this  part. 

§448.15    PieiieebNent  sienderae IOC 
extaHng  eouroee  (PSE^ 

Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  soiuce  subject 
to  this  part  that  introduces  pollutants 
into  a  publicly-owned  treatment  worics 
must  comply  with  40  CFR  Part  403  and 
achieve  the  pretreatment  standards 
listed  in  Table  2  of  this  part. 


§448.18    PielreeUiient  elandfde  tor  new 

aouroee(P8N8). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
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that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards 
listed  in  Table  2  of  this  part. 

SubfMrt  B— Subtitle  D  NorvHazardous 
Landfill  Subcategory 

§445.20   Applicability;  deecrlpOon  of  the 
Non-Hazardoua  Landfill  Subcategory. 

The  provisions  of  this  part  apply  to 
discharges  of  landfill  process 
wastewater  from  landfills  subject  to  the 
provisions  established  in  40  CFR  Part 
258  (Oiteria  for  Municipal  Solid  Waste 
Landfills)  and  40  CFR  Part  257  (Criteria 
for  Classification  of  Solid  Waste 
Disposal  Facilities  and  Practices), 
except  as  provided  in  §445.2. 

§  445.21    Effluent  llmitationa  representing 
ttte  degree  of  effluent  reduction  attainable 
by  the  appiicaaon  of  the  best  prwticable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  3  of  this  part. 

§445.22  Effluent  llmitationa  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
poliutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  must  achieve  the  effluent 
limitations  for  BODs.  TSS,  and  pH  listed 
in  Table  3  of  this  part. 

§  445.23    Effluent  llmitationa  repreaenting 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  available 
technology  economicaily  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
Table  3  of  this  part. 


§445.24    New  eource  performance 
standerdafNSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  effluent 
limitations  listed  in  Table  3  of  this  part. 

§445.25    Pretreatmerrt standarda f or 
exiating  sources  (PSES). 

Any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  Part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  non-hazardous  landfills. 

1445.26    Pretreetment  atandards  for  new 
sourcea  (PSNS). 

Any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly-owned  treatment  works  must 
comply  with  40  CFR  Part  403.  There  are 
no  additional  pretreatment  requirements 
established  for  wastewater  discharges 
from  non-hazardous  landfills. 

Table  1  to  Part  445.— Hazardous 
Landfill  Concentration  Limita- 
tions FOR  Discharges  to  Sur- 
face Waters 

[MiHigrams  per  liter  (mga)] ' 


PoUutjuit  or 
pollutant 
property 


BOD5  

TSS  _. 

Ammonia 

Arsenic  

Chromium 

(Total)  

Zinc  

Alpha  Ter- 

ptneol 

Aniline  

Benzene  

Benzoic  Add 
Napbttialene  .. 

P-Cresol  

Ptienol 

Pyridine  .v 

Toluene  

pH 


Maximum  for 
1  day 


160 
89 

5.9 

1.0 

0.86 
0JJ7* 

0.042 

0.024 

0.14 

0.12 

0.059 

0.024 

0.048 

0.072 

0.080  I 


Monthly  aver- 
age shall  not 
exceed 


40 

27 
2.5 
0.52 

0.40 
0.21 

0.019 
0.015 
0.036 
0.073 
0.022 
0.015 
0.029 
0.025 
0.026 


Shall  be  in  the  range  6.O-9.0 
pH  units. 


Table  2  to  Part  445.— Hazardous 
Landfill  Pretreatment  Con- 
centration Limitations  for  Dis- 
charges TO  POTWs 

(Milligrams  per  Nter  (mg/I)] 


Pollutant  or 
pollutant  prop- 
erty 

Maximum  for 
1  day 

Monthly  aver- 
age shall  not 
exceed 

Ammonia 

5.9 

2.5 

Alpha  Ter- 

pineol  

0.042 

0.019 

Aniline 

0.024 

0.015 

Benzoic  Acid 

0.23 

0.13 

P-Cresol  

0.024 

0.015 

Toluene  

0.080 

0.026 

Table  3  to  Part  445.— Non-Haz- 
ardous Landfill  Concentration 
Limitations  for  Discharges  to 
Surface  Waters 

[Milligrams  per  (iter  (mg/I)] 


Pollutant  or 
pollutant  prop- 
erty 


Maximum  for 
1  day 


BODs  

tSS  

Ammonia  

Zinc  

Alpha  Ter- 

pineol  

Benzoic  Acid 

P-Cresol  

Ptwnol  

Toluene  

pH 


160 


5.9 
020 

0.059 

0.23 

0.046 

0.045 

0.080 


Monthly  aver- 
age shall  not 
exceed 


40 

27 
2.5 
0.11 

0.029 

0.13 

0.026 

0.026 

0.026 


Shall  t>e  in  the  range  6.0-9.0 
pH  units. 
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Executive  Order  13073  of  February  4,  1998 
Year  2000  Conversion 


The  American  people  expect  reliable  service  from  their  Government  and 
deserve  the  confidence  that  critical  government  functions  dependent  on 
electronic  systems  will  be  performed  accurately  and  in  a  timely  manner. 
Because  of  a  design  feature  in  many  electronic  systems,  a  large  number 
of  activities  in  the  public  and  private  sectors  could  be  at  risk  beginning 
in  the  year  2000.  Some  computer  systems  and  other  electronic  devices 
will  misinterpret  the  year  "00"  as  1900,  rather  than  2000.  Unless  appropriate 
action  is  taken,  this  flaw,  known  as  the  "Y2K  problem,"  can  cause  systems 
that  support  those  functions  to  compute  erroneously  or  simply  not  run. 
Minimizing  the  Y2K  problem  will  require  a  major  technological  and  manage- 
rial effort,  and  it  is  critical  that  the  United  States  Government  do  its  part 
in  addressing  this  challenge. 

Accordingly,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  it  is  hereby  ordered  as 
follows: 

Section  1.  Policy,  (a)  It  shall  be  the  policy  of  the  executive  branch  that 
agencies  shall: 

(1)  assure  that  no  critical  Federal  program  experiences  disruption  because 
of  the  Y2K  problem; 

(2)  assist  and  cooperate  with  State,  local,  and  tribal  governments  to  address 
the  Y2K  problem  where  those  governments  depend  on  Federal  information 
or  information  technology  or  the  Federal  Government  is  dependent  on  those 
governments  to  perform  critical  missions; 

(3)  cooperate  with  the  private  sector  operators  of  critical  national  and 
local  systems,  including  the  banking  and  financial  system,  the  telecommuni- 
cationis  system,  the  public  health  system,  the  transportation  system,  and 
the  electric  power  generation  system,  in  addressing  the  Y2K  problem;  and 

(4)  communicate  with  their  foreign  counterparts  to  raise  awareness  of 
and  generate  cooperative  international  arrangements  to  address  the  Y2K 
problem. 

(b)  As  used  in  this  order,  "agency"  and  "agencies"  refer  to  Federal  agencies 
that  are  not  in  the  judicial  or  legislative  branches. 

Sec.  2.  Year  2000  Conversion  Council.  There  is  hereby  established  the  Presi- 
dent's Council  on  Year  2000  Conversion  (the  "Council"). 

(a)  The  Council  shall  be  led  by  a  Chair  who  shall  be  an  Assistant  to 
the  President,  and  it  shall  be  composed  of  one  representative  from  each 
of  the  executive  departments  and  from  such  other  Federal  agencies  as  may 
be  determined  by  the  Chair  of  the  Council  (the  "Chair"). 

(b)  The  Chair  shall  appoint  a  Vice  Chair  and  assign  other  responsibilities 
for  operations  of  the  council  as  he  or  she  deems  necessary. 

(c)  The  Chair  shall  oversee  the  activities  of  agencies  to  assure  that  their 
systems  operate  smoothly  through  the  year  2000,  act  as  chief  spokesperson 
on  this  issue  for  the  executive  branch  in  national  and  international  fora, 
provide  policy  coordination  of  executive  branch  activities  with  State,  local, 
and  tribal  governments  on  the  Y2K  problem,  and  promote  appropriate  Federal 
roles  with  respect  to  private  sector  activities  in  this  area. 
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(d)  The  Chair  and  the  Director  of  the  Office  of  Management  and  Budget 
shall  report  jointly  at  least  quarterly  to  me  on  the  progress  of  agencies 
in  addressing  the  Y2K  problem. 

(e)  The  Chair  shall  identify  such  resources  &x)m  agencies  as  the  Chair 
deems  necessary  for  the  implementation  of  the  policies  set  out  in  this 
order,  consistent  with  applicable  law. 

Sec  3.  Responsibilities  of  Agency  Heads,  (a)  The  head  of  each  agency  shall: 

(1)  assure  that  efforts  to  address  the  Y2K  problem  receive  the  highest 
priority  attention  in  the  agency  and  that  the  policies  established  in  this 
order  are  carried  out;  and 

(2)  cooperate  to  the  fullest  extent  with  the  Chair  by  making  available 
such  information,  support,  and  assistance,  including  personnel,  as  the  Chair 
may  request  to  support  the  accomplishment  of  the  tasks  assigned  herein, 
consistent  with  applicable  law. 

(b)  The  heads  of  executive  departments  and  the  agencies  designated  by 
the  Chair  under  section  2(a)  of  this  order  shall  identify  a  responsible  officid 
to  represent  the  head  of  the  executive  department  or  agency  on  the  Council 
with  sufficient  authority  and  experience  to  commit  agency  resources  to 
address  the  Y2K  problem. 

Sec.  4.  Responsibilities  of  Interagency  and  Executive  Office  Councils.  Inter- 
agency councils  and  councils  within  the  Executive  Office  of  the  President, 
including  the  President's  Management  Council,  the  Chief  Information  Officers 
Council,  the  Chief  Financial  Officers  Council,  the  President's  Council  on 
Integrity  and  Efficiency,  the  Executive  Council  on  Integrity  and  Efficiency, 
the  National  Science  and  Technology  Council,  the  National  Performance 
Review,  the  National  Economic  Council,  the  Domestic  Policy  Coimcil,  and 
the  National  Security  Council  shall  provide  assistance  and  support  to  the 
Chair  upon  the  Chair's  request. 

Sec.  5.  Judicial  Review.  This  Executive  order  is  intended  only  to  improve 
the  internal  management  of  the  executive  branch  and  does  not  create  any 
right  or  beneflt,  substantive  or  procedural,  enforceable  at  law  or  equity 
by  a  party  against  the  United  States,  its  agencies,  or  instrumentalities,  its 
officers  or  employees,  or  any  other  person. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  QOINQ  INTO 
EFFECT  FEBRUARY  6. 
1998 

AORICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Intermediary  relendmg 
program;  published  2-6-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 

Intermediary  relending 
program;  published  2-6-98 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 

Intermediary  relending 
program;  published  2-6-98 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Intermediary  relending 
program;  published  2-6-98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Weapon  system  acquisitions 
warranties;  published  2-6- 
98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Gamma  aminobutyric  acid; 
published  1-7-98 

Glutamic  acid;  published  1- 
7-98 

FEDERAL 

COMIIRJNiCATIONS 

COMMISSION 

Radio  stations;  t2it>le  of 
assignments: 

Artcansas  et  al.;  putjiished 
2-6-98 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Brother's  Island  Tuatara; 
pubUshed  1-7-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Fann  Service  Agency 

Fami  mailceting  quotas, 
acreage  allotments,  and 
production  adjustments: 
Tobacco;  comments  due  tw 
2-13-98;  published  2-2-98 
AGRICULTURE 
DEPARTMENT 
Food  SalMy  and  teiapection 
Ssrvics 

Meat  and  poultry  inspection: 
Pathogen  reduction;  hazard 
cmalysis  and  critical 
control  point(HACCP) 
systems 

Fresh  poric  sausage; 
salmonella  performarKe 
standard;  comments 
due  by  2-11-98; 
published  1-12-98 

COMMERCE  DEPARTMENT 
National  Oceanic  aiKl 
Atmoapherfe  Admintatrstion 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  2-12- 
98;  published  12-29-97 
International  fisheries 
regulations: 

Halitxjt  catch  sharing  plan; 
regulatory  areas  4A  and 
4B  removed;  comments 
due  by  2-11-98;  published 
1-12-98 

DEFENSE  DEPARTIMENT 

Federal  Acquisition  Regulation 
(FAR): 

Travel  reimbursement; 
comments  due  by  2-9-98; 
published  12-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  2-9-98;  published  12- 
17-97 

Air  pollution;  standards  of 

performance  for  new 

statioruiry  sources: 

Test  methods  and 
performance         — 
specifications;  editorial 
changes  and  technical 
corrections;  comments 
due  by  2-13-98;  published 
1-14-98 

VoNtale  organic  compound 
(VOC)  emissions- 


Automobile  refinish 
coatings;  comments  due 
by  2-13-98;  published 
12-30-97 
Air  programs;  approval  and 
promulgation;  Sate  plans 
for  designated  fadiities  and 
pollutants: 

Utah;  comments  due  tyy  2- 
13-98;  published  1-14-98 
Air  quality  implementation 
plans;  apprisval  artd 
promulgation;  various 
States: 

Delaware;  comments  due  by 
2-11-98;  published  1-12- 
98 
Indiana;  comments  due  t>y 
2-13-98;  published  1-14- 
98 

Kentucky;  comments  due  by 

2-12-98;  published  1-13- 

98 
Ohio;  comments  due  by  2- 

9-98;  published  1-8-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agriculturai  commodities: 
Chlorothalonil;  comments 

due  by  2-10-98;  published 

12-12-97 

Cyromazine;  comments  due 
by  2-9-98;  published  12- 
10-97 
Imidadoprid;  comments  due 
by  2-10-98;  published  12- 
12-97 
Mydobutanil;  comments  due 
by  2-10-98;  published  12- 
12-97 
Toxic  sutistances: 
Testing  requirements— 
Biphenyl,  etc.;  comments 
due  by  2-9-98; 
published  12-24-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Communications  Assistance 
for  Law  Enforcement  Act; 
implementation;  comments 
due  by  2-11-96;  published 
1-13-98 
Uniform  system  of  accounts; 
interconnection;  comments 
due  by  2-9-98;  published 
12-10-97 
Radio  stations;  table  of 
assignments: 
Oregon  and  Washington; 
comments  due  by  2-9-98; 
put)lished  1-5-98 
Texas;  comments  due  by  2- 
9-98;  published  1-5-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Travel  reimbursement; 

comments  due  by  2-9-98; 

published  12-9-97 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatrstion 

Medical  devices: 
State  product  liability  daims 
preemption  by  Federal 
law;  comments  due  t)y  2- 
10-98;  published  12-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspeclor  General  Office, 
Health  and  Human  Services 
DefMrtmsnt 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act- 
Safe  hartxx  provisions 
and  special  fraud  alerts 
development;  comments 
request;  comments  due 
by  2-9-98;  published 
12-10-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMEliT 

Mortgage  artd  loan  Insurance 
programs: 
Single  family  mortgagee's 

original  approval 

agreement;  termination; 

comments  due  by  2-9-98; 

published  12-10-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Topeka  shiner;  comments 
due  by  2-9-98;  published 
12-24-97 

INTERIOR  DEPARTMENT 
Surface  Mining  nsclamation 
and  Enforcement  Office 

Permanent  program  and 
atjartdoned  mine  land 
redamatkxi  plan 
submissk)ns; 

Artcansas;  comments  due  by 
2-9-98;  published  1-9-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
Underground  mines — 
Roef-bolting  machines 
use;  safety  standards; 
comments  due  by  2-9- 
98:  published  12-9-97 

LABOR  DEPARTMENT 
OccupatkMtal  Safety  and 
Health  Administration 

Safety  and  health  standards: 
Tut>ercutosis,  occupational 
exposure  to 
Extensk>n  of  comment 
period;  comments  due 
by  2-13-98;  published 
12-12-97 
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HATIOHAL  AERONAUTICS 
AND  SPACE 
AOMMSTRATION 

Fedarai  Aoquisilion  Regulation 
(FAR): 
Travel  reimbursamant; 

oommants  due  by  2-9-98; 

published  12-9-97 

NUCLEAR  REGULATORY 


Practica  rutes: 
Domestic  Hcansing 
prooeadhigs — 
High-tavel  radioactive 
waste  disposal  at 
geologic  repository: 
comments  due  by  2-11- 
96;  pubislwd  11-13^7 

TRANSPORTATION 
DEPARTMENT 


Ainworttwwss  directives: 
Airtxis;  comments  due  by  2- 

9-96;  publiBhed  1-6-98 
Boeing;  comments  due  t>y 

2-10-98;  published  12-12- 

97 
British  Aerospace; 

comments  due  by  2-9-96; 

pubished  1-6-96 
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See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 
Meetings: 
Financial  Products  Advisory  Committee,  6537 

Comptroller  of  the  Currency 

RULES 

Fiduciary  activities  of  national  banks: 
Investment  advisory  activities,  6472-6473 

Customs  Service 

NOTICES 

Country  of  origin  marking: 

Imported  footwear,  6608-6609 
Trade  name  recordation  applications: 

Winfing,  6609 

Defense  Department 

See  Defense  Logistics  Agency 
See  Navy  Department 
NOTICES 

Arms  sales  notification:  transmittal  letter,  etc.,  6537-6541 
Meetings: 
Science  Board  task  forces,  6542 

Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  6542-6543 


Delaware  River  Basin  Commission 

RULES 

Ground  water  protected  area  in  Pennsylvania: 
Numerical  ground  water  withdrawal  limits  for  subbasins: 
establishment,  6477-6478 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6545 

Meetings: 
Indian  Education  National  Advisory  Council,  6545-6546 
Student  Financial  Assistance  Advisory  Committee,  6546 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  pollution:  standards  of  performance  for  new  stationary 
sources: 
Metals  emissions  determination;  correction,  6493-6494 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Federal  regulatory  reform;  correction,  6483-6484 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Arizona,  6487-6491 
Connecticut,  6484-6487 
Texas,  6491-6493 
Clean  Air  Act: 

State  operating  permits  programs — 
Massachusetts;  correction,  6494-6495 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  correction,  6495-6496 
Toxic  substances: 
Significant  new  uses —  ^ 

Ethane,  1.1,1  trifluoro-;  correction,  6496 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation:  various  States: 
•    Arizona,  6505-6507 
Connecticut,  6504 
Texas,  6504-6505 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  6507-6510 

NOTICES 

Meetings: 
Industrial  Combustion  Coordinated  Rulemaking  Advisory 

Committee,  6567-6568 
National  Environmental  Justice  Advisory  Coimcil,  6568 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  6568-6569 
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Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  6501-6502 

Saab,  6499-6501 


Federal  Communications  Commission 

RULES 

Common  carrier  service: 
Foreign  participation  in  U.S.  telecommunications  market 
and  non-U. S.-licensed  satellites  providing  domestic 
and  international  service:  effective  date,  6496-6497 
NOTICES 

Rulemalcing  proceedings:  petitions  Tiled,  granted,  denied, 
etc.:  correction,  6569 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Maine,  6569 
New  Hampshire,  6569 
Tennessee,  6569-6570 
Vermont.  6570 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 

Pipeline  Regulation  Office:  project  cost  limits  under 
blanlcet  certificates,  6476-6477 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Atlantic  City  Electric  Co.  et  al.,  6553-6559 
Meetings: 

Nondiscriminatory  transmission  services,  processes  for 
assuring;  conference,  6559-6560 
Meetings:  Sunshine  Act,  6560-6562 
Applications,  hearings,  determinations,  etc.: 

Chandeleur  Pipe  Line  Co.,  6547 

CNG  Transmission  Corp.,  6547 

Colorado  Interstate  Gas  Co..  6547-6548 

Columbia  Gas  Transmission  Corp.,  6548-6549 

EI4>aso  Natural  Gas  Co.,  6549 

Equitrans.  LP.,  6549-6550 

Millennium  Pipeline  Co..  L.P..  6550-6551 

NorAm  Gas  Transmission  Co.,  6551 

Northwest  Pipeline  Corp.,  6551-6552 

Texas  Eastern  Transmission  Corp.,  6552 

Trunkline  Gas  Co..  6552-6553 

Trunkline  LNG  Co.,  6553 

Viking  Gas  Transmission  Co.,  6553 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Leeway  Global  Network,  Inc.,  et  al.,  6570 

Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 

Mortgage  rates  and  fees;  dollar  amount  adjustment,  6474 
NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  6570-6571 


Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 

Santa  Cruz  County,  CA;  California  red-legged  frog, 
6577-6579 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Sekisui  Plastics  Co.,  Ltd.,  6571 

Sequa  Chemicals,  Inc.,  6571-6572 
Medical  devices;  premarket  approvat: 

UroLume  Endourethral  Prostatic  for  Prostatic  Obstruction 
Secondary  to  Benign  Prostatic  Hypertrophy,  6372 

Foreign  Agricultural  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request-,  6511 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
New  York.  6511-6512 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
E)entistry  programs:  residency  training  and  advanced 

education,  6572-6573 
Health  professions  and  nursing  programs — 
Low  income  levels,  6573-6574 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  6563 

Decisions  and  orders,  6563-6567 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Individuals  losing  United  States  citizenship;  quarterly 
list,  6609-6611 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
France  et  al..  6512-6519 
Brass  sheet  and  strip  from — 

Canada,  6519-6524 
Calcium  aluminate  flux  from — 
France,  6524-€525 
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Corrosion-resistant  carbon  steel  flat  products  from — 

Japan,  6525 
Gray  portland  cement  fit)m — 

Mexico,  6525-6526 
Polyvinyl  alcohol  from — 

Taiwan,  6526-6531 
Tapered  roller  bearings  and  parts  from — 

China,  6531 
Welded  carbon  steel  standard  pipes  and  tubes  from — 

India,  6531-6534 
Countervailing  duties: 
Viscose  rayon  staple  fiber  from — 

Sweden,  6534-6536 

Labor  Department 

RULES  "" 

Federal  employee  protection  ("whistleblower")  statutes; 
discrimination  complaints  handling  procedures,  6614- 
6625 

Land  Management  Bureau 

NOTICES 

Public  land  orders: 

California;  correction,  6579 
Realty  actions;  sales,  leases,  etc.: 

Utah, 6579  - 

Recreation  management  restrictions,  etc.: 

BLM-administered  lands,  UT;  certified  noxious  weed-free 
hay,  straw,  or  mulch  use,  6579-6580 

National  Archives  and  Records  Administratton 

NOTICES 

Nixon  Presidential  historical  materials;  opening  of 
materials,  6582-6583 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6597-6598 

Grants  and  cooperative  agreements;  availability,  etc.: 
Crash  outcome  data  evaluation  systems  development, 
6598-6603 

Motor  vehicle  theft  prevention  standard: 
Passenger  motor  vehicle  theft  data  (1996  CY),  6603-6607 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute,  6574 

National  Heart,  Lung,  and  Blood  Institute.  6574-6575 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  6575-6576 

National  Institute  on  Drug  Abuse.  6575 

National  Library  of  Medicine,  6576 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Chrysallis  Research  Laboratories,  6576 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  surf  clam  and  ocean  quahog,  6510 

NOTICES 

Meetings: 
Pacific  Fishery  Management  Council,  6536-6537 


National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6580-6581 
Grants  and  cooperative  agreements;  availability,  etc.: 

National  maritime  heritage  program,  6581 
National  Register  of  Historic  Places: 

Pending  nominations,  6581-6582 

Navy  Department 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Naval  Air  Warfare  Center,  Aircraft  Division,  Trenton, 

NJ,  6544 
Naval  Support  Activity,  Memphis,  TN,  6543-6544 
Meetings: 
Naval  Academy.  Board  of  Visitors,  6544 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Consolidated  Edison  Co.  of  New  York,  Inc.,  6584 

Applications,  hearings,  determinations,  etc.: 
Toledo  Edison  Co.  et  al.,  6583-6584     • 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  6471-6472 
Postal  Service 

RULES 

Freedom  of  Information  Act;  implementation,  6480-6483 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1998;  determination 
(Presidential  Determination  No.  98-12).  6469 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Supplemental  emergency  preparedness  program,  6607- 
6608 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act.  6512 
Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Allocation  of  expenses  and  related  disclosure  in  financial 
statements  of  subsidiaries,  divisions,  or  lesser 
business  components  of  another  entity,  etc.,  6474- 
6476 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6585 


VI 
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Meetings;  Sunshine  Act,  6587 

Self-regulatory  organizations:  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  6587-6588 
National  Securities  Clearing  Corp.,  6588-6589 
Philadelphia  Stock  Exchange,  Inc.,  6589-6593 

Applications,  hearings,  determinations,  etc.: 
Key  Mutual  Funds  et  al..  6585-6587 

Small  Business  Administration 

NOTtCES 

Disaster  loan  areas: 

New  Hampshire,  6594 

Vermont,  6594  , 

State  Departnient 

RULES 

Consular  services;  fee  schedule: 

Changes 
Correction,  6478-6479 

Decedent  estate  procedures,  6479-6480 
NOTtCES 

Meetings: 
Private  International  Law  Advisory  Committee,  6594- 
6S9S 

Substance  Abuse  and  Mental  Healtti  Services 
Administration 

NOTICES 

Meetings: 
Women's  Services  Advisory  Committee  et  al.,  6576-6577 

Thrift  Supervision  Offic« 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Home  Loan  Savings  Bank,  6611 

Quitman  Federal  Savings  Bank.  6611 

Transportation  Department 
See  Coast  Guard 


See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  6595-6596 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  6596 

Meetings: 
Partnership  Council.  6596 

Treasury  Department  "^ 

See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 


Separate  Parts  In  This  Issue 

PartU 

Department  of  Labor,  6614-6625 
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Tide  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  98-12  of  January  28,  1998 

Determinatioii  Pursuant  to  Section  523  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  1998  (Public  Law  105-118) 


Memorandum  for  the  Secretary  of  State 

Piirsuant  to  section  523  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1998  (Public  Law  105-118),  I  hereby 
CCTtify  that  withholding  from  international  financial  institutions  and  other 
international  organizations  and  programs  funds  appropriated  or  otherwise 
made  available  pursuant  to  that  Act  is  contrary  to  the  national  interest 
of  the  United  States. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


OsjOlUwCiLo^  ^J?A^Mdbx^ 


(FR  Doc  9S-3M3 
Filed  2-6-9B;  8:45  am) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington,  January  28.  1998. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532 
RIN  3206^113 

Prevailing  Rate  Systems;  Redefinition 
of  the  Orlando,  FL,  Appropriated  Fund 
Wage  Area 

agency:  Office  of  Personnel 

Management. 

ACTION:  interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an    ' 
interim  rule  to  redefine  Orange, 
Osceola,  Seminole,  and  Volusia 
Counties.  FL,  from  the  Orlando.  FL, 
Federal  Wage  System  (FWS) 
appropriated  fund  wage  area  to  the 
Jacksonville.  FL,  FWS  wage  area.  March 
11, 1998. 

DATES:  This  interim  rule  is  effective 
March  11. 1998.  Employees  in  the 
Orlando  wage  area  will  be  transferred  to 
the  Jacksonville  wage  schedule  on  the 
first  day  of  the  first  applicable  pay 
period  beginning  on  or  after  March  11. 
1998.  Comments  must  be  received  on  or 
before  March  11, 1998' 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31. 1900  E  Street  NW..  Washington. 
DC  20415.  or  FAX:  (202)  606-0824. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Allen  at  (202)  606-2848,  or  ■ 
send  an  email  message  to 
maallen@opm.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  is  issuing  the 
second  of  two  interim  rules  to  abolish 
and  redefine  the  Orlando.  FL. 
appropriated  fund  wage  area.  The 
Orlando  wage  area  is  currently 


composed  of  Orange,  Osceola, 
Seminole,  and  Volusia  Counties  in 
Florida.  Because  of  the  pending  closure 
of  the  Orlando  Naval  Training  Station, 
the  Department  of  Defense  (DOD),  the 
lead  agency  for  the  Orlando  wage  area, 
was  unable  to  conduct  the  wage  survey 
that  was  scheduled  to  begin  in  the 
Orlando  wage  area  in  September  1997. 
An  earlier  interim  rule  removed  the 
requirement  that  local  wage  surveys  be 
conducted  in  the  Orlando  wage  area  (62 
FR  51759).  This  interim  rule  redefines 
the  four  counties  of  the  Orlando  wage 
area  to  the  Jacksonville,  FL,  wage  area's 
area  of  application. 

Section  532.211  of  title  5,  Code  of 
Federal  Regulations,  lists  the  following 
criteria  for  consideration  when  OPM 
defines  FWS  wage  area  botmdaries: 

(i)  Distance,  transportation  facilities, 
and  geographic  features; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

An  examination  of  the  above  criteria 
found  that  the  distance  criterion  favored 
defining  Orange,  Osceola,  Seminole, 
and  Volusia  Coimties  to  the  Cocoa 
Beach-Melbourne.  FL,  wage  area. 
However,  the  similarities  in  overall 
population  and  emplojrment  criteria 
favored  defining  the  four  counties  to  the 
Jacksonville  wage  area  more  than  to  the 
Cocoa  Beach-Melbourne  wage  area.  The 
other  regulatory  criteria  were 
indeterminate.  An  additional  factor 
taken  into  consideration  in  the  review  of 
Orange,  Osceola,  Seminole,  and  Volusia 
Counties  was  the  fact  that  wage 
schedules  for  FWS  employees  who  are 
stationed  in  the  Cocoa  Beach-Melbourne 
wage  area  are  constructed 
predominantly  from  wage  data  obtained 
from  private  industrial  establishments 
working  on  Federal  contracts  for  the 
National  Aeronautics  and  Space 
Administration  that  have  little 
similarity  to  the  private  industrial 
establishments  foimd  in  the  Orlando 
wage  area.  Wage  schedules  for  FWS 
employees  who  are  stationed  in  the 
Jacksonville  wage  area  are  constructed 
fiY>m  wage  data  obtained  from  a  broader 
range  of  private  industrial 
establishments  that  appear  to  be  more 
similar  to  the  private  industrial 
establishments  gSnerally  found  in  the 
Orlando  wage  area.  On  balance,  the 
regulatory  criteria  for  defining  FWS 
wage  areas  show  that  the  four  counties 


of  the  Orlando  wage  area  are  a  better  fit 
with  the  Jacksonville  wage  area  than 
with  the  Cocoa  Beach-Melbourne  wage 
area.  For  this  reason,  OPM  is  moving 
Orange,  Osceola,  Seminole,  and  Volusia 
Counties  to  the  Jacksonville  wage  area. 
The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this 
recommendation  and  by  consensus 
recommended  approval. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delayed  Effective  date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  1 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  FWS  employees  who  are 
stationed  in  the  Orlando  wage  area 
would  have  received  wage  adjustments 
in  November  1997  hSd  DOD  been  able 
to  continue  conducting  local  wage 
surveys  in  the  Orlando  wage  area.  This 
interim  rule  will  allow  those  employees 
to  receive  wage  adjustments  as  soon  as 
is  practicable  with  an  appropriate 
period  of  time  for  agencies  to  implement 
the  change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management. 
Janice  R.  Lachance. 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAiUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  Part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  C  to  Subpart  B  of  Part  532 
[Amended] 

2.  Appendix  C  to  subpart  B  is 
amended  imder  the  State  of  Florida  by 
removing  the  wage  area  listing  for  the 
Orlando  wage  area  and  by  revising  the 
Jacksonville  wage  area  listing  to  read  as 
follows: 
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Appendix  C  to  Subpart  B  of  part  532 — 
Appropriated  Fund  Wage  and  Survey 
Areas 


Florida 


Jacksonville 
Survey  Area 

Florida: 
Alachua 
Baker 
Clay 
Duval 
Nassau 
St.  Johns 

Area  of  Application.  Survey  Area  Plus 

Florida: 

Bradford 

Citrus 

Columbia 

Dixie 

Flagler 

Gilchrist 

Hamilton 

Lafayette 

Uke 

Levy 

Madison 

Marion 

Orange 

Osceola 

Putnam 

Seminole 

Sumter 

Suwanee 

Taylor 

Union 

Volusia 
Georgia: 

Brantley 

Camden 

Charlton 

Glynn 

Pierce 


|FR  Doc  98-2904  Filed  2-8-98;  8:45  ami 
BILUNO  CODE  OSS-OI-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  tlie 
Currency 

12  CFR  Part  9 
[Doctot  No.  98-02] 
RIN  1557-AB63 

Fiduciary  Activities  of  National  Banks 

agency:  Office  of  the  Comptroller  of  the 
Currency,  1  reasury. 
action:  Final  rule. 

summary:  The  Offlce  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 


rules  governing  national  banks' 
fiduciary  activities  by  issuing  an 
interpretive  ruling  to  clarify  the  types  of 
investment  advisory^ctivities  that  come 
w^ithin  the  scope  of  these  rules.  This 
action  will  assist  banks  in  determining 
the  extent  to  which  their  investment 
advisory  activities  are  subject  to  the 
OCC's  fiduciary  rules. 
EFFECTIVE  DATE:  March  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gutierrez,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  Lisa 
Lintecum,  Director,  Asset  Management, 
(202)  874-5419:  Dean  Miller,  Special 
Advisor,  Fiduciary  Activities,  (202) 
874-4852;  Laurie  Edlund,  National 
Bank  Examiner,  Fiduciary  Activities, 
(202)  874-3828;  Donald  Lamson, 
Assistant  Director,  Securities  and 
Corporate  Practices  Division,  (202)  874- 
5210,  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW, 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

Background 

J  996  Revision  of  12  CFR  Part  9 

On  December  30,  1996,  the  OCC 
issued  a  final  rule  revising  12  CFR  part 
9.  effective  January  29. 1997  (61  FR 
68543).  Among  other  changes,  the  final 
rule  revised  the  terms  that  specify  the 
types  of  activities  governed  by  part  9.  In 
particular,  the  final  rule  replaced  the 
former  regulation's  terms  "fiduciary" 
and  "managing  agent"  with  the  term 
"fiduciary  capacity,"  found  at  §  9.2(e). 
Under  the  revised  part  9,  if  a  national 
bank  acts  in  a  fiduciary  capacity  while 
engaging  in  an  activity,  then  part  9 
governs  that  activity. 

One  of  the  fiduciary  capacities  set 
forth  in  §  9.2(e)  is  "investment  adviser, 
if  the  bank  receives  a  fee  for  its 
investment  advice."  The  concept  of 
investment  adviser  for  a  fee  is  new  to 
part  9,  and  the  OCC's  addition  of  this 
term  to  the  list  of  fiduciary  capacities 
raised  questions  from  the  banking 
industry  about  what  activities  entail 
providing  investment  advice  for  a  fee. 

Interpretive  Letter  »769 

In  response  to  these  inquiries,  the 
OCC  issued  Interpretive  Letter  #769 
(January  28, 1997).  In  that  interpretive 
letter,  the  OCC  clarified  that 
"investment  adviser"  generally  means  a 
national  bank  that  is  providing  advice  or 
recommendations  concerning  the 
purchase  or  sale  of  specific  securities, 
such  as  a  national  bank  engaged  in 
portfolio  advisory  and  management 
activities  (including  acting  as 
investment  adviser  to  a  mutual  fund). 
Moreover,  the  OCC  explained  that  the 


qualifying  phrase  "if  the  bank  receives 
a  fee  for  its  investment  advice"  excludes 
from  part  9's  coverage  those  activities  in 
which  investment  advice  is  merely 
incidental  to  other  services.  Generally,  if 
a  national  bank  receives  a  fee  for 
providing  services,  and  a  signiBcant 
portion  of  that  fee  is  attributable  to  the 
provision  of  investment  advice  [i.e.. 
advice  or  recommendations  concerning 
the  purchase  or  sale  of  specific 
securities),  then  part  9  governs  that 
activity.  In  effect,  the  OCC  explained, 
the  new  term  "fiduciary  capacity" 
generally  includes  those  activities  that 
the  former  regulation  covered  and  does 
not  capture  additional  lines  of  business. 

In  the  interpretive  letter,  the  OCC 
indicated  that  it  generally  will  consider 
full-service  brokerage  services  to 
involve  investment  advice  for  a  fee  only  - 
if  a  non-bank  broker  engaged  in  that 
activity  is  considered  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  (Advisers  Act)  (15  U.S.C. 
80b-l  et  seq.).*  The  Advisers  Act,  at 
section  202(a)(ll)(C)  (15  U.S.C.  80b- 
2(a)(ll)(C)).  excludes  h-om  its  definition 
of  investment  adviser  any  broker  or 
dealer  whose  performance  of  investment 
advisory  services  is  solely  incidental  to 
the  conduct  of  its  business  as  a  broker 
or  dealer  and  who  receives  no  special 
compensation  for  providing  investment 
advice. 

The  OCC  also  addressed  in  the 
interpretive  letter  whether  certain  other 
activities  came  within  the  scope  of  part 
9. 

Proposed  Rule 

On  July  9,  1997,  the  OCC  proposed  to 
add  a  new  interpretation  to  part  9,  at 
§  9.101,  codifying  the  clarification 
contained  in  Interpretive  Letter  #769  (62 
FR  36746).  The  OCC  invited  comments 
on  any  aspect  of  that  proposal, 
including  suggestions  on  whether  any 
specific  activities  should  be  added  to  or 
removed  from  the  list  of  activities  that 
do  not  generally  entail  providing 
investment  advice  for  a  fee,  found  at 
proposed  §  9.101(b)(2)  (the  "list  of 
excluded  activities"). 

Summary  of  Comments  and  Final  Rule 

The  OCC  received  seven  comment 
letters  in  response  to  the  July  9, 1997, 
proposal.  Six  of  the  seven  commenters 
explicitly  supported  the  proposal,  and 
no  commenter  opposed  it.  Several  of  the 
commenters  suggested  minor 
modifications  to  the  hst  of  excluded 
activities. 


'  Banks  are  excluded  from  the  Advisers  Ad's 
dennition  of  investment  adviser.  IS  U.S.C.  80b- 
2(a)(llKA). 
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One  commenter  recommended  that 
the  OCC  modify  three  of  the  items  on 
the  list  of  excluded  activities,  proposed 
89.101(b)(2)  (ii).  (iv),  and  (v).  to  mirror 
the  more  sp>eciBc  language  in  OCC 
Bulletin  97-22  (May  15,  1997)  (the 
OCC's  Q&As  on  revised  12  CFR  part  9). 
The  OCC  agrees  the  additional  detail  in 
the  OCC  Bulletin  is  helpful,  and  thus  is 
following  that  recommendation. 

Another  commenter  recommended 
that  the  OCC  add  to  the  list  of  excluded 
activities,  advice  or  information  with 
respect  to  an  employee  benefit  plan 
governed  by  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  (ERISA) 
that  is  not  deemed  "investment  advice" 
under  ERISA.  The  OCC  agrees  that,  with 
respect  to  employee  benefit  plans. 
ERISA  should  govern  whether  or  not  an 
activity  involves  "investment  advice" 
and,  more  generally,  whether  or  not  an 
activity  is  fiduciary  in  natiu^.  Thus, 
with  respect  to  employee  benefit  plans, 
whether  a  national  bank  is  considered  a 
fiduciary  under  ERISA  determines 
whether  it  is  a  fiduciary  under  part  9. 
The  OCC  believes  that  this  principle  is 
understood  generally,  and  thus  is  not 
addressing  the  issue  in  this  final  rule. 

A  third  commenter  recommended  that 
the  OCC  add  estate  plaiming  and 
retirement  counseling  services  to  the  list 
of  excluded  activities.  The  OCC  believes 
that  estate  planning  and  retirement 
counseling  can  vary  widely  in  the  types 
of  advice  and  services  offered  and,  in 
some  cases,  may  involve  investment 
advice  within  the  scope  of  part  9. 
Consequently,  the  OCC  is  not  including 
the  recommended  exemption,  but  rather 
will  address  these  activities  on  a  case- 
by-case  basis  as  questions  arise. 

A  fourth  commenter  recommended 
that  the  OCC  modify  proposed 
§9.101(b)(2)(ii}— the  paragraph  that 
excludes  investment  advice  authorized 
under  12  U.S.C.  24(Seventh)  as  an 
incidental  power  necessary  to  carry  on 
the  business  of  banking — to  limit  that 
exclusion  to  situations  that  do  not 
involve  the  exercise  of  substantial 
investment  discretion.  However,  under 
part  9.  if  a  bank  exercises  investment 
discretion,  it  is  acting  in  a  fiduciary 
capacity,  as  defined  at  §  9.2(e).  Whether 
or  not  the  bank  is  also  providing 
investment  advice  for  a  fee  does  not 
affect  the  fact  that  it  is  acting  in  a 
fiduciary  capacity.  Consequently,  the 
OCC  believes  that  the  recommended 
modification  is  not  necessary. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certifies  that  this  fuial  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  in 


accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  This 
final  rule  merely  clarifies  the  scope  of 
the  12  CFR  part  9,  and  does  not  add  any 
new  requirements. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  concurred  with  the  OCC's 
determination  that  this  final  rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  final  rule  merely  clarifies  the 
scope  of  12  CFR  part  9  and  does  not  add 
any  new  requirements. 

List  of  Subjects  in  12  CFR  Part  9 

Estates,  Investments,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  9— nOUaARY  ACTIVITIES  OF 
NATIONAL  BANKS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  12  U.S.C  24(Seventh).  92a,  and 
93a;  15  U.S.C.  78q,  78q-l,  and  78w. 

2.  A  new  §  9.101  is  added  under  the 
undesignated  centerheading 
"Interpretations"  to  read  as  follows: 

§  9. 1 01    Providing  investment  advice  for  a 
fee. 

(a)  In  general.  The  term  "fiduciary 
capacity"  at  §  9.2(e)  is  defined  to 
include  "investment  adviser,  if  the  bank 
receives  a  fee  for  its  investment  advice." 
In  other  words,  if  a  bank  is  providing 
investment  advice  for  a  fee,  then  it  is 
acting  in  a  fiduciary  capacity.  For 
purposes  of  that  definition,  "investment 
ad>Miser"  generally  means  a  national 
bank  that  provides  advice  or 
recommendations  concerning  the 
purchase  or  sale  of  specific  securities, 
such  as  a  national  bank  engaged  in 
portfolio  advisory  and  management 
activities  (including  acting  as 
investment  adviser  to  a  mutual  fund). 


Additionally,  the  qualifying  phrase  "if 
the  bank  receives  a  fee  for  its  investment 
advice"  excludes  those  activities  in 
which  the  investment  advice  is  merely 
incidental  to  other  services. 

(b)  Specific  activities — (1)  Full-service 
brokerage.  Engaging  in  full-service 
brokerage  may  entail  providing 
investment  advice  for  a  fee,  depending 
upon  the  commission  structure  and 
specific  facts.  Full-service  brokerage 
involves  investment  advice  for  a  fee  if 
a  non-bank  broker  engaged  in  that 
activity  is  considered  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  (15  U.S.C.  80b-l  et  seq.). 

(2)  Activities  not  involving  investment 
advice  for  a  fee.  The  following  activities 
generally  do  not  entail  providing 
investment  advice  for  a  fee: 

(i)  Financial  advisory  and  counseling 
activities,  including  strategic  planning 
of  a  financial  nature,  merger  and 
acquisition  advisory  services,  advisory 
and  structuring  services  related  to 
project  finance  transactions,  and 
providing  market  economic  information 
to  customers  in  general; 

(ii)  Client-directed  investment 
activities  [i.e.,  the  bank  has  no 
investment  discretion)  where 
investment  advice  and  research  may  be 
made  available  to  the  client,  but  the  fee 
does  not  depend  on  the  provision  of 
investment  advice; 

(iii)  Investment  advisory  activities 
incidental  to  acting  as  a  municipal 
securities  dealer; 

(iv)  Real  estate  management  services 
provided  to  other  financial  institutions; 

(v)  Real  estate  consulting  services, 
including  acting  as  a  finder  in  locating, 
analyzing,  and  making 
recommendations  regarding  the 
purchase  of  property,  and  making 
recommendations  concerning  the  sale  of 
property; 

(vi)  Advisory  activities  concerning 
bridge  loans; 

(vii)  Advisory  activities  for 
homeowners'  associations; 

(viii)  Advisory  activities  concerning 
tax  planning  and  structuring;  and 

(ix)  Investment  advisory  activities 
authorized  by  the  OCC  under  12  U.S.C. 
24(Seventh)  as  incidental  to  the 
business  of  banking. 

Dated:  February  3,  1998. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
|FR  Doc.  98-3191  Filed  2-&-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  Na  R-0998] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  adjustment  of  dollar 

amount. 

summary:  The  Board  is  publishing  an 
adjustment  to  the  dollar  amount  that 
triggers  certain  requirements  of 
Regulation  Z  (Truth  in  Lending)  for 
mortgages  bearing  fees  above  a  certain 
amount.  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  sets  forth 
rules  for  home-secured  loans  in  which 
the  total  points  and  fees  payable  by  the 
consumer  at  or  before  loan 
consummation  exceed  the  greater  of 
S400  or  8  percent  of  the  total  loan 
amount.  The  Board  is  required  to 
annually  adjust  the  S400  amount  based 
on  the  annual  percentage  change  in  the 
Consumer  Price  Index  as  reported  on 
)une  1.  The  Board  adjusted  the  $400 
amount  to  $412  for  1996  and  to  $424  for 
1997.  The  Board  has  adjusted  the  dollar 
amount  from  $424  to  $435  for  1998. 
EFFECTIVE  DATES:  January  1,  1998 
through  December  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hentrel.  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  the  users  of 
Telecommunications  Device  for  the  [)eaf 
only,  please  contact  Diane  Jenkins  at 
(202) 452-3544. 
SUPPLBMENTARY  INFORMATION: 

Background 

The  Truth  in  Lending  Act  (TILA;  15 
U.S.C.  1601-1666J)  requires  creditors  to 
disclose  credit  terms  and  the  cost  of 
consumer  credit  as  an  annual 
percentage  rate.  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
The  TILA  is  implemented  by  the 
Board's  Regolation  Z  (12  CFR  part  226). 

On  March  24, 1995,  the  Board 
published  amendments  to  Regulation  Z 
implementing  the  Home  Ownership  and 
Equity  Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law 
103-325.  108  Stat.  2160  (60  FR  15463). 
These  amendments,  which  became 
effective  on  October  1.  1995.  are 
contained  in  §  226.32  of  the  regulation 


and  impose  additional  disclosure 
requirements  and  substantive 
limitations  on  certain  closed-end 
mortgage  loans  bearing  rates  or  fees 
above  a  certain  percentage  or  amount. 
As  to  fees,  creditors  are  generally 
required  to  comply  with  the  rules  in 
§  226.32  if  the  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  exceed  the  greater 
of  $400  or  8  percent  of  the  total  loan 
amount.  The  TILA  (15  U.S.C. 
1602(aa)(3))  and  §  226.32(a)(l)(ii)  of 
Regulation  Z  provide  that  the  $400 
Figure  shall  be  adjusted  annually  on 
January  1  by  the  annual  percentage 
change  in  the  Consumer  Price  Index 
(CPI)  that  was  re^rted  on  the  preceding 
June  1. 

The  Bureau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not  "report"  a  CPI 
change  on  June  1;  adjustments  are 
reported  in  the  middle  of  each  month. 
The  Board  believes  the  CPI-U  index, 
which  is  based  on  all  urban  consumers 
and  represents  approximately  80 
percent  of  the  U.S.  population,  is  the 
appropriate  index  to  use  in  the 
adjustment  to  the  $400  dollar  figure. 

The  adjustment  to  the  $400  dollar 
figure  reflects  the  Adjustment  reported 
on  May  15.  1997,  the  rate  "in  effect"  on 
June  1,  which  states  the  percentage 
increase  from  April  1996  to  April  1997. 
In  1995,  the  Board  adjusted  the  $400 
amount  to  $412  for  1996.  Last  year,  the 
Board  adjusted  the  $400  amount  h'om 
$412  to  $424,  reflecting  a  2.9  percent 
increase  in  the  CPI-U.  During  the  period 
from  April  1996  to  April  1997,  the  CPI- 
U  increased  by  2.5  i>ercent,  bringing  the 
adjusted  amount  to  $434.60.  The  Board 
is  rounding  that  number  to  whole 
dollars  for  ease  of  compliance. 

Adjustment 

For  the  reasons  set  forth  in  the 
preamble,  for  purposes  of  determining 
whether  a  mortgage  transaction  is 
covered  by  §  226.32  (based  on  the  total 
points  and  fees  payable  by  the  consumer 
at  or  before  loan  consummation),  a  loan 
is  covered  if  the  points  and  fees  exceed 
the  greater  of  $435  or  8  percent  of  the 
total  loan  amount,  effective  January  1. 
1998  through  December  31. 1998. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  3,  1998. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  9S-3108  Filed  2-6-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  Na  SAB  98] 

Staff  Accounting  Bulletin  No.  98 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

summary;  This  staff  accounting  bulletin 
revises  the  views  of  the  staff  contained 
in  certain  topics  of  the  staff  accounting 
bulletin  series  to  be  consistent  with  the 
provisions  of  certain  accounting 
standards  recently  adopted  by  the 
Financial  Accounting  Standards  Board. 
Topics  include:  Topic  l.B — Allocation 
of  Expenses  and  Related  Disclosure  in 
Financial  Statements  of  Subsidiaries, 
Divisions  or  Lesser  Business 
Components  of  Another  Entity;  Topic 
3. A— -Convertible  Securities;  Topic 
4.D — Earnings  Per  Share  Computations 
in  an  Initial  Public  Offering;  Topic 
6.B.1 — Income  or  Loss  Applicable  to 
Common  Stock:  and  Topic  6.G.1 — 
Selected  Quarterly  Financial  Data  (Item 
302(a)  of  Regulation  S-K). 

EFFECTIVE  DATE:  February  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cody  L.  Smith,  Office  of  the  Chief 
Accountant  (202-942-4400),  Kenneth  T. 
Marceron,  Division  of  Corporation 
Finance  (202-942-2960),  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission,  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 

Dated:  February  3.  1998. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

PART  211— {AMENDED] 

Accordingly,  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  98  to  the  table  found  in 
Subpart  B. 

Staff  Accounting  Bulletin  No.  98 

The  staff  hereby  amends  the  following 
in  the  Stafl'  Accounting  Bulletin  Series: 

(a)  Topics  1.B.2  and  1.B.3,  regarding 
the  allocation  of  expenses  and  related 
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disclosure  in  financial  statements  of 
subsidiaries,  divisions  or  lesser  business 
components  of  another  entity  to 
eliminate  instructions  to  delete 
historical  EPS  in  the  entity's  financial 
statements; 

(b)  Topic  3.A.  regarding  the 
presentation  of  supplemental  earnings 
per  share  in  a  convertible  security 
registration  to  remove  the  reference  to 
APB  Opinion  No.  15,  Earnings  Per 
Share,  and  remind  registrants  of  the  pro 
forma  requirements  of  Regulation  S-X; 

(c)  Topic  4.D,  regarding  the 
computation  of  earnings  per  share  in  an 
initial  public  offering  (IPO)  to  revise 
instructions  regarding  the  dilutive 
effects  of  stock  issued  for  consideration 
below  the  IPO  price  or  options  and 
warrants  to  purchase  common  stock 
with  exercise  prices  below  the  IPO 
price.  New  guidance  highlights  the 
treatment  that  should  be  given  to  the 
dilutive  effect  of  common  stock  or 
options  and  warrants  to  purchase 
common  stock  issued  for  nominal 
consideration  (referred  to  as  nominal 
issuances); 

(d)  Topic  6.B.1 ,  regarding  the 
presentation  of  income  or  loss 
applicable  to  common  stock  to  clarify 
the  Topic's  continuing  applicability  to 
all  registrants  and  to  suggest  a 
presentation  format  for  registrants  that 
elect  to  present  a  single  state^nent  of 
income  and  comprehensive  income;  and 

(e)  Topic  6.G.1,  regarding  selected 
quarterly  financial  data  to  replace  the 
terms  "primary"  and  "fully  diluted" 
with  "basic"  and  "diluted." 

TOPIC  1:  HNANQAL  STATEMENTS 

*        *        *        •        • 

B.  Allocation  of  expenses  and  related 
disclosure  in  financial  statements  of 
subsidiaries,  divisions  or  lesser  business 
components  of  another  entity 

***** 

2.  Pro  forma  financial  statements  and 
earnings  per  share 

Question:  What  disclosure  should  be 
made  if  the  registrant's  historical  . 
financial  statements  are  not  indicative 
of  the  ongoing  entity  (e.g.,  tax  or  other 
cost  sharing  agreements  will  be 
terminated  or  revised)? 

Interpretive  Response:  The 
registration  statement  should  include 
pro  forma  financial  information  that  is 
in  accordance  with  Article  11  of 
Regulation  S-X  and  reflects  the  impact 
of  terminated  or  revised  cost  sharing 
agreements  and  other  significant 
changes. 

3.  Other  matters 

Question:  What  is  the  staffs  position 
with  respect  to  dividends  declared  by 
the  subsidiary  subsequent  to  the  balance 
sheet  date? 


Interpretive  Response:  The  staff 
believes  that  such  dividends  either  be 
given  retroactive  effect  in  the  balance 
sheet  with  appropriate  footnote 
disclosure,  or  reflected  in  a  pro  forma 
balance  sheet.  In  addition,  when  the 
dividends  are  to  be  paid  from  the 
proceeds  of  the  offering,  the  staff 
believes  it  is  appropriate  to  include  pro 
forma  per  share  data  (for  the  latest  year 
and  interim  period  only)  giving  effect  to 
the  number  of  shares  whose  proceeds 
will  be  used  to  pay  the  dividend.  A 
similar  presentation  is  appropriate 
when  dividends  exceed  earnings  in  the 
current  year,  even  though  the  stated  use 
of  proceeds  is  other  than  for  the 
payment  of  dividends.  In  these 
situations,  pro  forma  per  share  data 
should  give  effect  to  the  increase  in  the 
number  of  shares  which,  when 
multiplied  by  the  offering  price,  would 
be  sufficient  to  replace  the  capital  in 
excess  of  earnings  being  withdrawn. 

TOPIC  3:  SENIOR  SECURITIES 

•        *        •        •        • 

A.  Convertible  Securities 

Facts:  Company  B  proposes  to  file  a 
registration  statement  covering 
convertible  securities. 

Question:  In  registration,  what 
consideration  should  be  given  to  the 
dilutive  effects  of  convertible  securities? 

Interpretive  Response:  In  a 
registration  statement  of  convertible 
preferred  stock  or  debentures,  the  staff 
believes  that  disclosure  of  pro  forma 
earnings  per  share  (EPS)  is  important  to 
investors  when  the  proceeds  will  be 
used  to  extinguish  existing  preferred 
stock  or  debt  and  such  extinguishments 
will  have  a  material  effect  on  EPS.  That 
disclosure  is  required  by  Article  11. 
Rule  ll-01(a)(8)  and  Rule  ll-02(a)(7)  of 
Regulation  S-X,  if  material. 

TOPIC  4:  EQUITY  ACCOUNTS 

***** 

D.  Earnings  Per  Share  Computations 
in  an  Initial  Public  Offering 

Facts:  A  registration  statement  is  filed 
in  connection  with  an  initial  public 
offpring  (IPO)  of  common  stock.  During 
the  periods  covered  by  income 
statements  that  are  included  in  the 
registration  statement  or  in  the 
subsequent  period  prior  to  the  effective 
date  of  the  IPO,  the  registrant  issued  for 
nominal  consideration '  common  stock, 
options  or  warrants  to  purchase 
common  stock  or  other  potentially 
dilutive  instruments  (collectively. 


referred  to  hereafter  as  "nominal 
issuances"). 

Prior  to  the  effective  date  of  Statement 
of  Financial  Accounting  Standards  No. 
128  (SFAS  128),  Earnings  per  Share,  the 
staff  believed  that  certain  stock  and 
warrants  ^  should  be  treated  as 
outstanding  for  all  reporting  periods  in 
the  same  manner  as  shares  issued  in  a 
stock  split  or  a  recapitalization  effected 
contemporaneously  with  the  IPO.  The 
dilutive  effect  of  such  stock  and 
warrants  could  be  measured  using  the 
treasury  stock  method. 

Question  1 :  Does  the  staff  continue  to 
believe  that  such  treatment  for  stock  and 
warrants  would  be  appropriate  upon 
adoption  of  SFAS  128? 

Interpretive  Response:  Generally,  no. 
Historical  EPS  should  be  prepared  and 
presented  in  conformity  with  SFAS  128. 

In  applying  the  requirements  of  SFAS 
128.  the  staff  believes  that  nominal 
issuances  are  recapitalizations  in 
substance.  In  computing  basic  EPS  for 
the  periods  covered  by  income 
statements  included  in  the  registration 
statement  and  in  subsequent  filings  with 
the  SEC,  nominal  issuances  of  common 
stock  should  be  reflected  in  a  manner 
similar  to  a  stock  split  or  stock  dividend 
for  which  retroactive  treatment  is 
required  by  paragraph  54  of  SFAS  128. 
In  computing  diluted  EPS  for  such 
periods,  nominal  issuances  of  common 
stock  and  potential  common  stock  ^ 
should  be  reflected  in  a  manner  similar 
to  a  stock  split  or  stock  dividend. 

Registrants  are  reminded  that 
disclosure  about  materially  dilutive 
issuances  is  required  outside  the 
financial  statements.  Item  506  of 
Regulation  S-K  requires  tabular 
presentation  of  the  dilutive  effects  of 
those  issuances  on  net  tangible  book 
value.  The  effects  of  dilutive  issuances 
on  the  registrant's  liquidity,  capital 
resources  and  results  of  operations 
should  be  addressed  in  Management's 
Discussion  and  Analysis. 

Question  2:  Does  reflecting  nominal 
issuances  as  outstanding  for  all 
historical  periods  in  the  computation  of 
earnings  per  share  alter  the  registrant's 
responsibility  to  determine  whether 
compensation  expense  must  be 
recognized  for  such  issuances  to 
employees? 


^  Whether  a  security  was  issued  for  nominal 
consideration  should  be  determined  based  on  (acts 
and  circumstances.  The  consideration  the  entity 
receives  for  the  i-ssuance  should  be  compared  to  the 
security's  fair  value  to  determine  whether  the 
consideration  is  nominal. 


*  The  stock  and  warrants  encompassed  by  the 
prior  guidance  were  those  issuances  of  common 
stock  at  prices  below  the  IPO  price  and  options  or 
warrants  with  exercSe  prices  below  the  IPO  price 
that  were  issued  within  a  one-year  period  prior  to 
the  initial  Tiling  of  the  registration  statement 
relating  to  the  IPO  through  the  registration 
statement's  effective  date. 

'  SFAS  128  defines  potential  common  stock  as  "a 
security  or  other  contract  that  may  entitle  its  holder 
to  obtain  common  stock  during  the  reporting  period 
or  after  the  end  of  the  reporting  period." 
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Interpretive  Response:  No.  Registrants 

must  follow  generally  accepted 
accounting  principles  in  determining 
whether  the  recognition  of 
compensation  expense  for  any  issuances 
of  equity  instruments  to  employees  is 
necessary.'*  Reflecting  nominal 
issuances  as  outstanding  for  all 
historical  periods  in  the  computation  of 
earnings  per  share  does  not  alter  that 
existing  responsibility  under  GAAP. 

TOPIC  6:  INTERPRETATIONS  OF 
ACCOUNTING  SERIES  RELEASES 


B.  Accounting  Series  Release  No. 
280 — General  Revision  of  Regulation 
S-X 

1.  INCOME  OR  LOSS  APPUCABLE 
TO  COMMON  STOCK 

Facts:  A  registrant  has  various  classes 
of  preferred  stock.  Dividends  on  those 
preferred  stocks  and  accretions  of  their 
carrying  amounts  cause  income 
applicable  to  common  stock  to  be  less 
than  reported  net  income. 

Question:  In  ASR  No.  280.  the 
Commission  stated  that  although  it  had 
determined  not  to  mandate  presentation 
of  income  or  loss  applicable  to  common 
stock  in  all  cases,  it  believes  that 
disclosure  of  that  amount  is  of  value  in 
certain  situations.  In  what  situations 
should  the  amount  be  reported,  where 
should  it  be  reported,  and  how  should 
it  be  computed? 

Interpretive  Response:  Income  or  loss 
applicable  to  common  stock  should  be 
reported  on  the  face  of  the  income 
statement  >  when  it  is  materially 
different  in  quantitative  terms  h'om 
reported  net  income  or  loss '  or  when  it 
is  indicative  of  signiTicant  trends  or 
other  qualitative  considerations.  The 
amount  to  be  reported  should  be 
computed  for  each  period  as  net  income 
or  loss  less:  (a)  dividends  on  preferred 


*  As  prescribed  by  Accounting  Principles  Board 
Opinion  No.  25.  Accounting  for  Slock  Issued  to 
Employees,  and  Statement  of  Financial  Accounting 
Standards  No  123.  Accounting  for  Stock-Based 
Compensation,  and  related  interpretations. 

■  If  a  registrant  elects  to  follow  the  encouraged 
disclosure  discussed  in  paragraph  23  of  Statement 
of  Financial  Accounting  Standards  No.  130. 
neporling  Comprehensive  Income,  and  displays  the 
components  of  other  comprehensive  income  and 
(he  total  for  ccMnprehensive  income  using  a  one- 
statement  approach,  the  registrant  must  continue  to 
follow  the  guidance  set  forth  in  Topic  6.B.I.  One 
approach  may  be  to  provide  a  separate 
reconciliation  of  net  income  to  income  available  to 
common  stock  below  comprehensive  income 
reported  on  a  statement  of  income  and 
comprehensive  income. 

'The  assessment  of  materiality  is  the 
responsibility  of  each  registrant.  However,  absent 
concerns  about  trends  or  other  qualitative 
coiuj derations,  the  staff  generally  will  not  insist  on 
the  reporting  of  income  or  loss  applicable  to 
common  stock  if  the  amount  differs  from  net 
incatne  or  loss  bv  less  than  ten  percent. 


stock,  including  undeclared  or  unpaid 
dividends  if  cumulative;  and  (b) 
periodic  increases  in  the  carrying 
amounts  of  instruments  reported  as 
redeemable  preferred  stock  (as 
discussed  in  Topic  3.C)  or  increasing 
rate  preferred  stock  (as  discussed  in 
Topic  5.Q). 

TOPIC  6:  INTERPRETATION  OF 
ACCOUNTING  SERIES  RELEASES 

***** 

G.  ACCOUNTING  SERIES  RELEASE 
Nos.  177  and  286 — Relating  to 
Amendments  to  Form  10-Q,  Regulation 
S-K,  and  Regulation  S-X  Regarding 
Interim  Financial  Reporting 
*        *        *  *        * 

1.  SELECTED  QUARTERLY 
FINANCL\L  DATA  (ITEM  302(a)  OF 
REGULATION  S-K) 

***** 

a.  Disclosure  of  Selected  Quarterly 
Financial  Data 

***** 

Question  4:  What  is  meant  by  "per- 
share  data  based  upon  such  income"  as 
used  in  Item  302(a)(1)? 

Interpretive  Response:  Item  302(a)(1) 
only  requires  disclosure  of  per  share 
amounts  for  income  before 
extraordinary  items  and  cumulative 
effect  of  a  chiange  in  accounting.  It  is 
expected  that  when  per  share  data  is 
calculated  for  each  full  quarter  based 
upon  such  income,  the  per  share 
amounts  would  be  both  basic  and 
diluted.  Although  it  is  not  required  by 
the  rule,  there  are  many  instances  where 
it  would  be  desirable  to  disclose  other 
per  share  figures  such  as  net  earnings 
per  share  and  the  per  share  effect  of 
extraordinary  items  also.  Where  such 
disclosure  is  made,  per  share  data 
should  be  both  basic  and  diluted. 

|FR  Doc.  98-3121  Filed  2-6-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Docket  No.  RM81-19-000] 

Project  Cost  and  Annual  Limits 

Issued  February  3. 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(e)(1).  the 
Director  of  the  Office  of  Pipeline 
Regulation  computes  and  publishes  the 


proiect  cost  and  annual  limits  specified 
in  Table  I  of  §  157.208rd)  and  Table  11 
of  §  157.215(a)  for  each  calendar  year. 

EFFECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  contact: 
Michael  J.  McGehee.  Division  of 
Pipeline  Certificates,  OPR  (202)  208- 
2257. 

Publication  of  Project  Cost  Limits 
Under  Blanket  Certificates;  Order  of 
The  Director.  OPR 

Sectipn  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certiHcate  procedure  (Order  No. 
234, 19  FERC  1 61.216).  Section 
157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on  . 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GNP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.307(e)(1)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  for  inflation,  is  delegated  to 
the  Director  of  the  Oflice  of  Pipeline 
Regulation.  The  cost  limits  for  calendar 
year  1998.  as  published  in  Table  I  of 
§  157.208(d)  and  Table  II  of  §  157.215(a). 
are  hereby  issued. 

Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator, 
rather  than  the  Gross  National  Product 
(GNP)  Implicit  Price  Deflator  which  is 
not  yet  available  for  1997.  The 
Commerce  Department  advises  that  in 
'  recent  years  the  annual  change  has  been 
virtually  the  same  for  both  indices. 
Further  adjustments  will  be  made,  if 
necessary. 

List  of  Subjects  in  18  CFR  Part  157 

Natural  gas. 
Kevin  P.  Madden, 

Director  Office  of  Pipeline  Regulation. 

Accordingly.  18  CFR  Part  157  is 
amended  as  follows: 

PART  157— {AMENDED] 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w.  3301- 
3432;  42  U.S.C.  7101-7352. 
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f  167.208    [Amended] 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

Table  I 


Limit 

Year 

Auto. 
Project  exist 
limit  (col- 
umn 1) 

Prior  notice 
proiect  cost 
limit  (col- 
umn 2) 

1982 

S4.200.000 
4.500.000 
4,700.000 
4.900,000 
5,100.000 
5,200.000 
5.400,000 
5.600,000 
5,800,000 
6,000,000 
6,200,000 
6,400,000 
6,600.000 
6,700,000 
6,900,000 
7.000,000. 
7,100,000 

12  000  000 

1983 

1984  

1985 

12,800,000 
13,300.000 
138(X)000 

1986  

14  300  000 

1987  

1988  

1989  

14.700.000 
15.100.000 
15600  000 

1990  

16.000  000 

1991  

1992  

1993 

1994  

1995  

16.700.000 
17.300.000 
17.700.000 
18.100.000 
18  400  000 

1996  

1997  

1998  

18.800.000 
19.200,000 
19,600,000 

f  157.215    (Amended] 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 

Table  II 


Year 

Limit 

1982.^ 

2  700  000 

1983 

2.900  000 

1984 

3.000  000 

1985 

3.100.000 

1986 

1987 

1988 

3.200.000 
3.300.000 
3,400.000 

1989 

3500  000 

1990 

3.600.000 

1991  

3,800  000 

1992 

3,900.000 

1993 

4000  000 

1994 

4.100.000 

1995 

4.200  000 

1996  

4.3(X).000 

1997 

4400  000 

1998 

4.500.000 

[PR  Doc.  98-3151  Filed  2-6-98;  8:45  ami 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  430 

Protection  Area  Permits  for  New 
Withdrawals;  Amendments  to  the 
Delaware  River  Basin  Commission's 
Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania 

AGENCY:  Delaware  River  Basin 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  its  January  28. 1998 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its  Ground 
Water  Protected  Area  Regulations  for 
Southeastern  Pennsylvania  by  the 
establishment  of  numerical  withdrawal 
limits  for  subbasins  in  the  Protected 
Area. 

EFFECTIVE  DATE:  January  28.  1998. 

ADDRESSES:  Copies  of  the  Commission's 
Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  are  available  from  the 
Delaware  River  Basin  Commission.  P.O. 
Box  7360,  West  Trenton.  New  Jersey 
08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman.  Commission 
Secretary.  Delaware  River  Basin 
Commission,  (609)  883-9500  ext.  203. 

SUPPLEMENTARY  INFORMATION:  On  June 
24.  1997  the  Commission  held  a  public 
hearing  on  proposed  amendments  to  its 
Ground  Water  Protected  Area 
Regulations  for  Southeastern 
Pennsylvania  as  noticed  in  the  Federal 
Register.  Vol.  62.  No.  90.  page  25569. 
May  9.  1997  and  Vol.  62.  No.  117.  page 
33058.  June  18.  1997.  The  Commission 
has  considered  the  extensive  testimony 
and  comments  from  interested  parties 
and  has  revised  the  proposed 
amendments  in  response  to  those 
comments.  A  "Response  Document  on 
Proposed  Amendments  to  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area  Regulations"  is 
available  upon  request  to  Ms.  Weisman 
at  the  number  provided  above. 

List  of  Subjects  in  18  CFR  Part  430 

Water  supply. 

18  CFR  Part  430  is  amended  as 
follows: 

PART  430— GROUND  WATER 
PROTECTION  AREA:  PENNSYLVANIA 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  Pub.  L.  87-328  (75  Stat.  688). 


■2.  Section  430.13  is  amended  by 
adding  new  paragraphs  (h)  through  (m). 
to  read  as  follows: 


§  430. 1 3    Protected  area  permits  for 
withdrawals. 


(h)  IDockets  and  protected  area 
permits  may  be  issued  for  a  duration  of 
up  to  ten  years  and  shall  specify  the 
maximum  total  withdrawals  that  must 
not  be  exceeded  during  any  consecutive 
30-day  period.  Such  maximum  total 
with(^wals  shall  be  based  on  demands 
projected  to  occur  during  the  duration 
of  the  docket  or  protected  area  permit. 

(i)  Ground  water  withdrawal  limits 
shall  be  defined  for  subbasins  in 
accordance  with  the  provisions  of  (i)(l) 
or  (2)  of  this  section.  The  limits  for 
specific  subbasins  are  set  forth  in  (i)(3) 
of  this  section. 

(1)  Baseflow  frequency  analyses  shall 
be  conducted  for  all  subbasins  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area.  The  analyses 
shall  determine  the  l-year-in-25  average 
annual  baseflow  rate.  The  l-year-in-25 
average  annual  baseflow  rate  shall  serve 
as  the  maximum  withdrawal  limit  for 
net  annual  ground  water  withdrawals 
for  subbasins.  If  net  annual  ground 
water  withdrawals  exceed  75  percent  of 
this  rate  for  a  subbasin,  such  a  subbasin 
shall  be  deemed  "potentially  stressed." 
The  Commission  shall  maintain  a 
current  list  of  net  annual  ground  water 
withdrawals  for  all  subbasins.  "Net" 
annual  ground  water  withdrawals 
includes  total  ground  water  withdrawals 
less  total  water  returned  to  the  ground 
water  system  of  the  same  subbasin. 

(2)  Upon  application  by  the 
appropriate  governmental  body  or 
bodies,  the  withdrawal  limits  criteria  set 
forth  in  (i)(l)  of  this  section  may  be 
revised  by  the  Commission  to  provide 
additional  protection  for  any  subbasin 
identified  in  (i)(3)  of  this  section  with 
streams  or  stream  segments  designated 
by  the  Commonwealth  of  Pennsylvania 
as  either  "high  quality,"  or  "exceptional 
value,"  or  "wild."  or  "scenic,"  or 
"pastoral,"  or  to  correspond  with  more 
stringent  requirements  in  integrated 
resource  plans  adopted  and 
implemented  by  all  municipalities  ^ 
within  a  subbasin  identified  in  (i)(3)  of 
this  section.  Integrated  resource  plans 
shall  be  developed  according  to  sound 
principles  of  hydrology.  Such  plans 
shall  at  a  minimum  assess  water 
resources  and  existing  uses  of  water; 
estimate  future  water  demands  and 
resource  requirements;  evaluate  supply- 
side  and  demand-side  alternatives  to 
meet  water  withdrawal  needs;  assess 
options  for  wastewater  discharge  to 
subsurface  formations  and  streams; 
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consider  stormwatar  and  floodplain 
management;  assess  the  capacity  of  the 
subbasin  to  meet  present  and  hiture 
demands  for  withdrawal  and 
nonwithdrawal  uses  such  as  instream 
flows:  identify  potential  conflicts  and 
problems:  incorporate  public 
participation:  and  outline  plans  and 
programs  including  land  use  ordinances 
to  resolve  conflicts  and  meet  needs. 
Integrated  resource  plans  shall  be 
adopted  and  implemented  by  all 
municipaUties  within  a  subbasin  and 
incorporated  into  each  municipality's 
Comprehensive  Plan. 

(3)  Subject  to  public  notice  and 
bearing,  this  section  may  be  updated  or 
revised  based  upon  the  following:  the 
completion  of  baseflow  frequency 
analyses  for  the  remaining  subbasins 
with  the  Protected  area:  new  and 
evolving  information  on  hydrology  and 
streamflow  and  ground  water 
monitoring:  or  in  accordance  with  (i)(2) 
of  this  section.  The  potentially  stressed 
levels  and  withdrawal  limits  for  all 
delineated  basins  and  subbasins  are  set 
forth  below: 

Neshaminy  Creek  Basin 


Sdbbaan 

Poten- 

tialy 

stressed 

With- 
drawal 
limtt 
(mgy) 

West  Branch  Neshaminy 

Pine  Run 

1054 
596 
853 
710 
889 

505 
582 

1016 
1174 
596 
298 
494 
326 

3026 

1405 
795 

North  Branch  Neshaminy 
Main  Stem  Doytestown  ... 

Main  Stem  Warwick  

Littte  Neahaminy  WarrinQ- 

lon 

Park  Creek  

1131 

946 

1185 

673 
776 

LMe  Neshaminy  War- 

minstac  

M«  Creek  

Main  Stem  Northampton 

1355 

1565 

794 

397 

Core  Creak 

658 

Ironworks  Creek  

434 

Main  Stem  Lower 
Neshaminy 

4034 

(j)  Upon  its  determination  that  a 
subbasin  is  potentially  stressed,  the 
Commission  shall  notify  all  ground 
water  users  in  the  subbasin  withdrawing 
10.000  gallons  per  day  or  more  during 
any  30-day  period  of  its  determination. 
If  any  such  users  have  not  obtained  a 
docket  or  protected  area  permit  from  the 
Commission,  they  shall  be  required  to 
apply  to  the  Commission  within  60  days 
of  notification. 

(k)  In  potentially  stressed  subbasins, 
dockets  and  protected  area  permit 
applications  for  new  or  expanded 
ground  water  withdrawals  must  include 
one  or  more  programs  to  mitigate  the 
adverse  impacts  of  the  new  or  expanded 


ground  water  withdrawal.  The  eligible 
programs  are  noted  below.  If  the 
remainder  of  the  application  and  the 
program(s)  submitted  are  acceptable,  the 
withdrawal  may  be  approved  by  the 
Commission  for  an  initial  three-year 
period.  The  applicant  shall  implement 
the  program(s)  immediately  upon 
Commission  approval.  If  aner  the  three- 
year  period  the  program(s)  is  deemed 
successful  by  the  Commission,  the 
docket  or  permit  duration  may  be 
extended  for  up  to  10  yeare.  The  project 
sponsor  shall  be  required  to  continue 
the  program(s)  for  the  duration  of  the 
dixJeet  or  permit. 

(1)  A  conjunctive  use  program  that 
demonstrates  the  applicant's  capability 
to  obtain  at  least  15  percent  of  its 
average  annual  system  usage  from  a 
reliable  surface  water  supply.  An 
acceptable  program  shall  include  either 
reservoir  storage  or  an  interconnection 
with  a  surface  water  supplier  and  an 
agreement  or  contract  to  purchase  water 
from  the  supplier  for  the  duration  of  the 
docket  or  permit. 

(2)  A  water  conservation  program  that 
exceeds  the  requirements  of  §430.15. 
For  existing  water  utilities,  the  program 
shall  reduce  average  annual  per  capita 
water  usage  by  at  least  five  percent.  All 
conservation  programs  shall  include 
water  conservation  pricing,  either 
inclining  block  rates,  seasonal  rates,  or 
excess-use  surcharges,  and  plumbing 
fixture  rebate  or  retrofit  components. 
For  self-supplied  usera,  the  program 
shall  include  water  efficient 
technologies  such  as  recycling,  reuse, 
xeriscaping,  drip  or  micro  irrigation,  or 
other  innovative  technology  approved 
by  the  Commission. 

(3)  A  program  to  monitor  and  control 
ground  water  infiltration  to  the 
receiving  sewer  system.  The  program 
must  quantify  ground  water  infiltration 
to  the  system  and  document  reductions 
in  infiltration.  The  program  should 
include  such  measures  as  leakage 
surveys  of  sewer  mains,  metering  of 
sewer  flows  in  mains  and  interceptors, 
analysis  of  sewer  system  flows  to 
quantify  infiltration,  and  remedial 
measures  such  as  repair  of  leaks  and 
joints,  main  lining,  and  main 
replacement. 

(4)  An  artificial  recharge  or  spray 
irrigation  program  that  demonstrates  a 
return  of  at  least  60  percent  of  the  total 
new  or  expanded  annual  withdrawal  to 
the  same  ground  water  basin  and  aquifer 
system  from  which  it  is  withdrawn.  The 
program  shall  not  impair  ground  water 
quality. 

(5)  An  alternative  program  approved 
by  the  Commission  to  mitigate  the 
adverse  impacts  of  the  new  or  expanded 
ground  water  mthdrawal. 


(1)  The  durations  of  all  existing 
dockets  and  protected  area  permits  may 
be  extended  by  the  Commission  for  an 
additional  five  yeara  if  the  docket  or 
permit  holder  successfully  implements 
in  either  (k)(l)  or  (k)(2)  of  this  section. 
If  the  docket  or  permit  holder 
successfully  implements  both  options, 
the  docket  or  permit  may  be  extended 
for  an  additional  ten  years.  The 
Executive  Director  shall  notify  all 
docket  and  permit  holden  potentially 
affected  by  this  resolution  of  their  right 
to  file  an  application  to  determine  their 
eligibHity  for  extension. 

(m)  It  is  the  policy  of  the  Commission 
to  prevent,  to  the  extent  reasonably 
possible,  net  annual  ground  water 
withdrawals  bom  exceeding  the 
maximum  withdrawal  limit.  An 
application  for  a  proposed  new  or 
expanded  ground  water  withdrawal  that 
would  result  in  net  annual  ground  water 
withdrawals  exceeding  the  maximum 
withdrawal  limit  established  in 
paragraph  (i)(3)  of  this  section  shall  set 
forth  the  applicant's  proposal  for 
complying  with  the  Commission's 
policy,  with  such  supporting 
documentation  as  may  be  required  by 
the  Executive  Director.  Notification  of 
the  application  shall  be  given  to  all 
affiected  existing  water  usera  who  may 
also  submit  comments  or 
recommendations  for  consideration  by 
the  Commission  on  the  pending 
application.  In  taking  action  upon  the 
application,  the  Commission  shall  give 
consideration  to  the  submissions  firom 
the  applicant  and  affected  water  users. 
If  the  Commission  determines  that  it  is 
in  the  public  interest  to  do  so,  it  may 
reduce  the  total  of  proposed  and 
existing  ground  water  withdrawals 
within  a  subbasin  to  a  level  at  or  below 
the  withdrawal  limit.  Unless  otherwise 
determined  by  the  Commission,  docket 
and  permit  holdera  shall  share  equitably 
in  such  reductions. 

Dated:  January  29, 1998. 
Susan  M.  WeJuman, 

Secretary. 

[FR  Doc  9ft-3074  Filed  2-6-98:  8:45  ami 
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DEPARTMENT  OF  STATE 
22CFRPart51 


Schedule  of  Fee*  for  Consular 
Services,  Depsrttnent  of  State  and 
Overseas  Embassies  and  Consulates 

AGENCY:  Bureau  of  Consular  Affaire, 

State  Department. 

ACTION:  Final  rule  correction. 
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:  This  document  corrects  a 
technical  error  in  the  final  rule 
published  on  January  30. 1998,  which 
set  forth  revised  fees  for  consular 
services  and  made  other  implementing 
changes. 

ffrecnVE  DATE  February  1, 1998. 
FOR  FURTHER  iNFORMATKM  CONTACT: 
Sally  Light,  Office  of  the  Executive 
Director,  Bureau  of  Consular  Aifaira, 
telephone  (202)  647-1148;  telefax  (202) 
647-3677. 

SUPPLEMENTARY  MPORMATION:  In  the 
final  rule  publidied  on  January  30, 
1998,  the  Department,  among  other 
things,  revised  §  51.61,  Passport  fees, 
and  made  conforming  changes  to  other 
sections  in  part  51.  Chie  of  those 
changes  removed  §  51.62,  Regulatory 
fees.  fit)m  the  subpart  and  renumbered 
the  ronaining  sections  in  the  subpart. 
Due  to  an  editorial  overeight,  the  last 
section  in  the  subpart,  section  51.67, 
was  not  included  in  the  renumbering. 
This  correction  corrects  that  error. 

Text  of  correcticm 

The  final  rule  amending  22  CFR  part 
51  which  was  published  on  January  30, 
1998  at  63  FR  5098  is  corrected  as 
follows: 

On  page  5103  in  the  second  column, 
instruction  paragraph  6.  is  corrected  to 
read  as  follows: 

1.  Section  51.62  is  removed  and 
§§  51.63  through  51.67  are  redesignated 
as  §§  51.62  through  51.66,  respectively. 
George  C  Lamum. 

Executive  Director,  Bureau  of  Consular 
Affairs,  Department  of  State. 
[FR  Doc.  98-3168  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  72  and  92 
[PubUc  NoUee  2718) 

Consular  Schedule  of  Fees/Decedent 
Estate  Procedures 

AGENCY:  Bureau  of  Consular  Affaire, 
Department  of  State. 
ACTKM:  Final  rule. 

SUMMARY;  The  Bureau  of  Consular 
Affaire  is  amending  certain  regulations 
relating  to  fees  charged  for  consular 
services  to  reflect  changes  being  made 
in  the  Schedule  of  Fees. 
DATES:  Effective  date:  February  1, 1998. 
Comments:  Although  this  rule  takes 
efiiect  February  1, 1998,  persons  may 
submit  written  comments  up  to  30  days 
after  the  date  of  publication  of  this  rule. 
(March  11, 1998). 

FOR  FURTHER  MFORMATION  CONTACT: 
Edward  A.  Betancourt  or  Michael 


Meszaros,  Overseas  Qtizens  Services, 
Department  of  State,  2201  C  Street,  NW, 
Room  4811,  Washington,  DC  20520, 
202-647-3666. 

SUPPlfMENTARY  INFORMATION:  This  rule 
revises  §§  72.14,  72.52,  72.53,  92.43  and 
removes  §§92.44  and  92.48  of  Title  22 
of  the  CFR.  These  sections  would 
otherwise  conflict  with  the  new 
Schedule  of  Fee  provisions,  22  CFR 
22.2,  taking  effect  February  1, 1998,  or 
are  now  unnecessary.  The  significant 
provisions  affected  at  present  provide- 
(1)  For  no  fees  to  be  charged  for 
disposition  of  remains  services  rendered 
by  consular  officere  without  regard  to 
the  nationality  of  the  decedent  (2)  for  a 
fee  for  rendering  services  with  respect  to 
personal  estates  of  deceased  U.S. 
citizens  overseas  that  is  different  bom 
the  new  fee  being  established  in  22  CFR 
22.1  and  (3)  fees  for  protesting  payment 
of  bills  of  exchange,  which  is  no  longer 
included  in  the  sichedule  of  Fees. 

Item  No.  25  of  the  new  Schedule  of 
Fees  22  CFR  22.1,  will  provide,  effective 
February  1, 1998,  for  a  fee  of  $700.00  for 
assistance  rendered  in  transshipment  of 
the  remains  of  a  foreign  national  to  or 
through  the  United  States.  22  CFR  72.14 
is  amended  so  this  fee,  found  in  the 
recent  fee  study  to  be  appropriate  for  the 
service  rendered,  can  be  chai^ged.  The 
service  will  continue  to  be  a  no-fee 
service  with  respect  to  the  remains  of  a 
U.S.  national. 

Item  No.  28  of  the  new  Schedule  of 
Fees  will  provide  for  an  hourly  fee  for 
certain  services  rendered  in  connection 
with  peraonal  estates  of  U.S.  citizens 
who  die  overaeas,  applicable  to  estates 
over  $10,000.  The  fee  in  22  CFR  72.52 
is  based  on  the  value  of  the  estate  rather 
than  the  consular  officere  time  and  has 
no  exemption.  To  ensure  consistency 
with  the  new  fee  schedule,  §§  72.52  and 
72.53(a}  are  being  amended.  Minor 
technical  changes  are  also  being  made 
in  §  72.53(a). 

The  new  Schedule  of  Fees  eliminates 
fees  for  protesting  nonpayment  of  bills 
of  exchjuige.  Therefore,  22  CFR  92.44, 
the  CFR  section  that  provides 
instructions  regarding  this  service, 
which  is  no  longer  performed,  is 
removed.  Section  92.48  is  also  being 
removed  because  it  serves  no  apparent 
function.  A  minor  technical  change  is 
also  being  made  to  22  CFR  92.43. 

These  regulations  are  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  are  not  major  rules  for  purposes  of 
advance  Congressional  reporting  under 
the  criteria  of  the  Regulatory  Flexibility 
Act.  In  addition,  they  will  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 


Reduction  Act  of  1980,  44  U.S.C. 
Chapter  35.  Nor  do  these  final  rules 
have  federalism  Implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with  E.O. 
12612.  These  final  rules  have  been 
reviewed  imder  E.0. 12988  and 
determined  to  be  in  compliance 
therewith.  These  rules  are  exempt  bom 
review  under  E.O.  12866  but  have  been 
reviewed  internally  and  found  to  be 
consistent  with  the  objectives  thereof. 

Comment  Period  and  Effective  Date — 
Exceptions 

This  rule  is  being  promulgated  as  a 
final  rule  without  prior  notice  and 
comment,  and  will  take  effect  in  less 
than  30  days  after  publication.  The 
Dep>artment  considers  the  rule  exempt 
from  the  advance  notice  and  comment 
procedures  and  believes  that  it  is 
appropriate  to  make  the  rule  effective 
February  1  pureuant  to  the  exceptions 
provided  in  5  U.S.C.  553(b)  and 
553(d)(3)  for  the  follovdng  reasons.  The 
rule  simply  conforms  related  regulations 
to  changes  in  the  Schedule  of  Fees  for 
Consular  Services  that  were  published 
for  notice  and  comment  on  December  .1, 
1997,  and  that  are  scheduled  to  take 
effect  on  February  1.  Because  the  public 
was  previously  made  aware  of  these 
changes  in  that  context,  and  because  the 
Department  is  imminently  taking  action 
on  the  Schedule  of  Fees  in  light  of 
public  comments  received,  providing 
for  additional  notice  and  comment  with 
respect  to  the  conforming  changes  being 
made  here  is  unnecessary  and  would 
not  be  meaningful.  Moreover,  it  would 
be  impracticable  and  contrary  to  the 
public  interest  to  delay  the  changes 
made  by  this  rule,  because  doing  so 
would  result  in  a  confusing 
inconsistency  between  the  Schedule  of 
Fees  and  the  rules  being  amended 
herein.  The  Department  believes  the 
public  interest  is  best  served  by 
ensuring  that  the  regulations  amended 
herein  are  conformed  to  other  regulatory 
changes  being  made  effective  February 
1. 

List  of  subjects  in 

22  CFR  Part  72 

Estates  and  Foreign  Service 

22  CFR  Part  92 

Foreign  service  and  Legal  services." 
Accordingly  Parts  72  and  92  of  Title 
22  are  amended  as  follows: 

PART  72— DEATHS  AND  ESTATES 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  R.S.  :709.  as  amended,  sec.  302, 
60  Stat.  1001;  22  U.S.C.  1175,  842. 
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2.  Revise  §  72.14  to  read  as  follows: 

172.14    F6M  lor  diapoeing  rMiMina. 

No  fees  are  prescribed  for  services  in 
connection  with  the  disposition  of 
remains  of  United  States  citizens  or 
nationals.  Fees  for  such  services  with 
respect  to  the  remains  of  foreign 
nationals  are  as  prescribed  in  the 
Schedule  of  Fees.  22  CFR  22.1. 

3.  Revise  §  72.52  to  read  as  follows: 

§72.52    F— «fvtee» 

Fees  are  charged  for  overseeing  the 
appraisal,  sale  and  final  disposition  of 
the  estate,  disbursing  funds,  and 
forwarding  securities,  etc.,  as  provided 
in  the  Schedule  of  Fees.  22  CFR  22.1. 

4.  Revise  paragraph  (a)  of  §  72.53  to 
read  as  follows: 

172.53    No-Fm  aervlc«« 

•        •        •        •        • 

(a)  For  taking  f)ossession  of,  making 
an  inventory,  placing  the  ofTicial  seal  on 
the  estate  (real  or  personal  property),  or 
for  breaking  or  removing  such  seals 
§  72.28-72.29); 


PART  92— NOTARIAL  AND  RELATED 
SERVICES 

5.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Autkority:  22  US C.  2658.  unless 
otherwise  noted. 

f  92.43    (Amended] 

6.  Section  92.43  is  amended  by 
removing  "Notarial  Services  and 
Authentications  in  the  Tariff  of  Fees, 
foreign  service  of  the  United  States  of 
Arrerica  §22.1  of  this  chapter),  unless 
the  service  is  performed  under  a  "no 
fee"  item  of  the  same  tariff  and 
substituting  "Documentary  services  in 
the  Schedule  of  Fees  §  22.1  of  this 
chapter),  unless  the  service  is  performed 
under  a  "no  fee"  item  of  the  same 
caption  of  the  Schedule." 

If  92.44  and  92.48    [RemovMll 

7.  Sections  92.44  and  92.48  are 
removed. 

Dated:  lanuary  27. 1998. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
|FR  Doc  98-2962  Filed  2-6-98;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Parts  262  and  265 

Records  arKJ  Information  Management 
Definitions  and  Release  of  Information 

AQBICV:  Postal  Service. 


ACTKM:  Final  rule. 


summary:  This  final  rule  amends  Postal 
Service  regulations  relating  to  the 
availability  of  records  to  the  public. 
This  rule  is  made  necessary  by 
amendments  to  the  Freedom  of 
Information  Act,  made  by  Public  Law 
104-231.  the  "Electronic  Freedom  of 
Information  Act  Amendments  of  1996." 
The  amendments  address  the 
availability  of  electronic  records,  the 
creation  of  a  new  electronic  reading 
room,  and  procedural  aspects,  such  as 
time  limits,  expedited  processing, 
denial  specifications,  and  reporting 
requirements. 

EFFECTIVE  DATE:  February  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff,  (202)  268-2608. 
SUPPLBMOITARY  MFORMATION:  This  rule 
is  substantially  the  same  as  the  interim 
rule  with  request  for  comments 
published  on  December  5, 1997.  The 
Freedom  of  Information  Act  (5  U.S.C. 
552)  was  amended  on  October  2, 1996. 
by  Public  Law  104-231,  the  "Electronic 
Freedom  of  Information  Act 
Amendments  of  1996."  Consistent  with 
the  amended  law,  these  regulations: 

a.  Add  a  new  category  of  reading 
room  records  consisting  of  any  records 
processed  and  disclosed  in  response  to 
a  FOIA  request  that  the  Postal  Service 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records.  These  and  other  reading  room 
records  created  on  or  after  November  1 . 
1996.  also  will  be  made  available 
through  the  Postal  Service's  world  wide 
web  home  page  after  November  1.  1997. 

b.  Define  the  term  "record"  to  include 
electronic  records;  provide  that  the 
requester  may  choose  the  form  or  format 
in  which  to  receive  records;  and  state 
that  the  Postal  Service  will  make 
reasonable  efforts  to  search  for  records 
in  electronic  form  or  format  unless  such 
efforts  would  significantly  interfere  with 
the  operation  of  its  computer  systems. 

c.  Extend  the  period  for  response  from 
10  to  20  working  days  as  of  October  2. 
1997;  provide  for  notification  of  the 
requester  when  that  period  cannot  be 
met  to  arrange  for  an  alternative  time 
frame  or  a  modified  request;  and 
establish  a  new  procedure  for  handling 
requests  for  expedited  processing. 

d.  Require  the  custodian  to  indicate 
on  the  released  portion  of  a  record  the 
amount  of  information  deleted  and  to 
include  in  a  written  response  an 
estimate  of  th»  volume  of  any  records 
withheld  in  full. 

e.  Change  the  annual  reporting  period 
from  a  calendar  year  to  the  fiscal  year 
that,  for  most  of  the  Executive  branch. 


begins  on  October  1,  and  provide  that 
those  reports  will  be  made  available  to 
the  Attorney  General  and  on  the  Postal 
Service's  world  wide  web  page. 

Other  changes  update  organizational 
titles  and  the  schedule  of  fees  for 
searching  for  records  by  computer. 

Analjrsis  of  Conunents  Received 

Two  written  comments  were  received. 
One  commenter  objected  to  the  Postal 
Service's  exclusion  from  the  category  of 
reading  room  records  that  will  be  made 
available  on  its  world  wide  web  site 
those  recor'ds  that  were  not  created  by, 
or  on  behalf  of,  the  Postal  Service.  The 
commenter  stated  that  a  limitation 
based  on  who  created  the  records  is 
unauthorized  and  contrary  to  law.  It 
requested  that  the  exclusionary 
language  appearing  in  paragraphs  265.5 
and  265.6(a)(4)  be  removed.  The  Postal 
Service  disagrees  with  the  commenter's 
analysis  of  the  statutory  requirement 
regarding  electronic  availability  as  set 
out  in  section  552(a)(2)  and  declines  to 
adopt  the  requested  change  for  the 
following  reasons. 

The  bulk  of  the  material  covered  by 
section  552(a)(2) — that  is,  the  materials 
described  in  subparagraphs  (A).  (B)  and 
(C)  of  that  section— consists  of  records 
that  are  created  by  an  agency,  not 
merely  obtained  by  it.  Only  the  newly 
added  category  of  records  subject  to 
multiple  FOIA  requests,  subparagraph 
(D),  has  the  potential  to  include  records 
created  by  another  entity  and  later 
obtained  by  the  agency.  The  language  of 
the  statute  unequivocally  limits  the 
electronic  availability  requirement  to 
records  "created"  on  or  after  November 
1, 1996.  This  strongly  suggests  that 
Congress  had  in  mind  records  created 
by  the  agency,  not  records  obtained  by 
it.  If  Congress  had  meant  to  include  in 
this  requirement  records  generated 
elsewhere,  it  could  have  said  "records 
created  or  obtained"  on  or  after 
November  1.  1996.  We  believe  the  more 
reasonable  interpretation  of  the 
provision — and  the  one  that  better 
comports  with  the  practicalities  of 
agency  recordkeeping — is  that  Congress 
intended  only  records  created  by  the 
agency  to  be  subject  to  the  requirement. 

Category  (D)  records  will,  of  course, 
be  available  as  conventional  reading 
room  records.  Also,  the  Postal  Service 
may  exercise  its  discretion  to  make 
them  electronically  available  in  the 
appropriate  circumstance. 

The  other  commenter  requested  the 
Postal  Service  add  language  to  section 
265.7(g)  to  allow  records  custodians  in 
their  discretion  to  waive  certification  in 
processing  requests  for  expedited 
review.  The  Postal  Service  sees  merit  in 
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this  request  and  is  adopting  the 
suggested  change. 

Other  Changes  firom  Intnim  Rule 

Sections  265.6(a)(2)  and  (a)(3)  are 
amended  to  more  accurately  identify  the 
Opinions  and  Manuals  available  on  the 
Internet. 

List  of  Subiects 

Part  262 

Archives  and  records.  Records  and 
information  management  definitions. 

Part  265 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information,  Government  employees. 
Release  of  information. 

For  the  reasons  set  out  in  the 
preamble,  39  CFR  parts  262  and  265  are 
amended  as  set  forth  below. 

PART  262— RECORDS  AND 
INFORMATION  MANAGEMENT 
DERNmONS 

1.  The  authority  citation  for  part  262 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a:  39  U.S.C. 
401. 

2.  Section  262.2(a)  is  revised  to  read 
as  follows: 

f  262.2    Officials. 

(a)  Records  Custodian.  The 
postmaster  or  other  head  of  a  facility 
such  as  an  area  vice  president,  district 
manager,  or  head  of  a  postal  installation 
or  department  who  maintains  Postal 
Service  records.  Vice  presidents  are  the 
custodians  of  records  maintained  at 
Headquarters.  Senior  medical  persormel 
are  the  custodians  of  restricted  medical 
records  maintained  within  postal 
facilities. 


3.  Section  262.4  introductory  text  is 
revised  to  read  as  follows: 

1262.4.    Records. 

Recorded  information,  regardless  of 
media,  format,  or  physical 
characteristics,  including  electronic 
data,  developed  or  received  by  the 
Postal  Service  in  connection  with  the 
transaction  of  its  business  and  retained 
in  its  custody;  for  machine-readable 
records,  a  collection  of  logically  related 
data  treated  as  a  unit. 


PART  265— RELEASE  OF 
INFORMATION 


4.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C  App.  3; 
39  U.S.C.  401.  403,  410. 1001.  2601. 


5.  Section  265.3(a)  is  revised  to  read 
as  follows: 

f  265.3    Responsibility. 

(a)  Custodian.  Official  records  are  in 
the  custody  of  the  postmaster  or  other 
head  of  a  facility  or  department  at 
which  they  are  maintained,  as  defined 
at  §  262.2(a)  of  this  chapter.  These 
custodians  are  responsible  for 
responding  in  the  first  instance  to 
requests  firom  members  of  the  public  for 
Postal  Service  records. 
•        *        *        •        * 

6.  Section  265.5  is  revised  to  read  as 
follows: 

$265.5    PuMic  reading  rooms. 

The  Library  of  the  Postal  Service 
Headquarters,  475  LTnfant  Plaza  SW, 
Washington,  DC  20260-1641,  serves  as 
public  reading  room  for  the  materials 
which  are  listed  in  paragraphs  (a)(2),  (3), 
(4)  and  (S)  of  §  265.6  as  available  for 
public  inspection  and  copying.  Such  of 
this  material  as  has  been  created  by  the 
Postal  Service  on  or  after  November  1 , 
1996,  and  has  not  been  published  and 
offered  for  sale,  also  will  be  available  in 
electronic  format  at  the  Postal  Service's 
world  wide  web  site  at  http:// 
www.usps.gov. 

7.  Section  265.6(a)  is  revised  to  read 
as  follows: 

$265.6    Availability  of  records. 

(a)  Records  available  to  the  public  on 
request — (1)  General.  Postal  Service 
records  are  available  for  inspection  or 
copying  at  the  request  of  any  person,  in 
accordance  with  the  provisions  of  this 
part,  except  as  otherwise  provided  by 
law  or  regulations,  including  but  not 
limited  to  paragraphs  (b)  through  (g)  of 
this  section.  Certain  categories  of 
records  of  particular  interest  are 
available  on  a  continuing  basis  as 
provided  in  paragraphs  (a)(2),  (3),  and 
(4)  of  this  section  and  are  listed  in  a 
public  index  as  provided  in  paragraphs 
(a)(4)  and  (5)  of  this  section.  Access  to 
other  records  may  be  requested  on  an 
individual  basis  in  accordance  vn\h.  the 
procedures  provided  in  §  265.7.  Official 
records  which  are  maintained  on  an 
electronic  storage  medium  will 
normally  be  made  available,  in 
accordance  with  this  part,  as  an  exact 
duplicate  of  the  requested  original  in  a 
form  readable  by  the  human  eye,  such 
as  a  computer  print-out.  On  request, 
records  will  be  provided  in  a  different 
form  or  format  if  they  are  maintained  in 
the  requested  form  or  format  or  if  they 
can  be  readily  reproduced  in  the 
reouested  form  or  format. 

(2)  Opinions.  All  final  opinions  and 
orders  made  in  the  adjudication  of  cases 
by  the  Judicial  Officer  and 


Administrative  Law  Judges,  all  final 
determinations  pursuant  to  section 
404(b)  of  title  39,  United  States  Code,  to 
close  or  consolidate  a  post  office,  or  to 
disapprove  a  proposed  closing  or 
consolidation,  all  advisory  opinions 
concerning  the  private  express  statutes 
issued  pursuant  to  39  CFR  310.6.  and  all 
bid  protest  decisions  are  on  file  and 
available  for  inspection  and  copying  at 
the  Headquarters  Library  and,  if  created 
on  or  after  November  1. 1996.  also  at  the 
Postal  Service's  world  wide  web  site 
identified  at  §265.5. 

(3)  Administrative  manuals  and 
instructions  to  staff.  The  manuals, 
instructions,  and  other  publications  of 
the  Postal  Service  that  affect  members  of 
the  public  are  available  through  the 
Headquarters  Library  and  at  many  jjost 
offices  and  other  postal  facilities.  TTiose 
which  are  available  to  the  public  but  are 
not  listed  for  sale  may  be  inspected  in 
the  Headquarters  Library,  at  any  postal 
facility  which  maintains  a  copy,  or,  if 
created  on  or  after  November  1, 1996, 
through  the  world  wide  web  site 
identified  at  §  265.5.  Copies  of 
publications  which  are  not  listed  as  for 
sale  or  as  available  free  of  chaise  may 

be  obtained  by  paying  a  fee  in 
accordance  with  §  265.9. 

(4)  Previously  released  records. 
Records  processed  and  disclosed  after 
March  31,  1997,  in  response  to  a 
Freedom  of  Information  Act  request, 
which  the  Postal  Service  determines 
have  become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records,  are 
available  for  inspection  and  copying  at 
the  Headquarters  Library.  Any  such 
records  created  by  the  Postal  Service  on 
or  after  November  1.  1996,  also  will  be 
available  at  the  Postal  Service's  world 
wide  web  site  identified  at  §  265.5. 
Records  described  in  this  paragraph  that 
were  not  created  by,  or  on  behalf  of,  the 
Postal  Service  generally  will  not  be 
available  at  the  world  wide  web  site. 
Records  will  be  available  in  the  form  in 
which  they  were  originally  disclosed, 
except  to  the  extent  that  they  contain 
information  that  is  not  appropriate  for 
public  disclosure  and  may  be  withheld 
pursuant  to  this  section.  Any  deleted 
material  will  be  marked  and  the 
applicable  exemption{s)  indicated  in 
accordance  with  §  265.7(d)(3).  A  general 
index  of  the  records  described  in  this 
paragraph  is  available  for  inspection 
and  copying  at  the  Headquarters 
Library.  [Beginning  on  or  before 
December  31, 1999,  the  index  also  will 
be  available  at  the  Postal  Service's 
world  wide  web  site.) 

(5)  Public  index,  (i)  A  public  index  is 
maintained  in  the  Headquarters  Library 
and  at  the  world  wide  web  site  of  all 
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final  opinions  and  orders  made  by  the 
Postal  Service  in  the  adjudication  of 
cases,  Postal  Service  policy  statements 
which  may  be  relied  on  as  precedents  in 
the  disposition  of  cases,  administrative 
staff  manuals  and  instructions  that 
affect  the  public,  and  other  materials 
which  the  Postal  Service  elects  to  index 
and  make  available  to  the  public  on 
request  in  the  manner  set  forth  in 
paragraph  (a)  of  this  section. 

(ii)  The  index  contains  references  to 
matters  issued  after  July  4.  1967,  and 
may  reference  matters  issued  prior  to 
that  date. 

(iii)  Any  person  may  arrange  for  the 
inspection  of  any  matter  in  the  public 
index  in  accordance  with  the 
procedures  of  §  265.7. 

(iv)  Copies  of  the  public  index  and  of 
matters  listed  in  the  public  index  may 
be  purchased  through  the  Headquarters 
Library  with  payment  of  fees  as  listed  in 
the  index  or  as  provided  in  §  265.9. 

(v)  Materials  listed  in  the  public  index 
that  were  created  on  or  after  November 
1, 1996.  will  also  be  available  in 
electronic  format  at  the  Postal  Service's 
world  wide  web  site  at  http:// 
www.usps.gov. 

(6)  Listings  of  employees'  names. 
Upon  written  request,  the  Postal  Service 
will,  to  the  extent  required  by  law, 
provide  a  listing  of  postal  employees 
working  at  a  particular  postal  facility. 
*        *        •        •        « 

8.-10.  Sections  265.7(b)  and  (c). 
{d)(l).  (e)(1).  (0  (1)  and  (2),  and  (g)  are 
revised  to  read  as  follows: 


§  26S.7    Procedure  for  InipocMon 
copying  of  record*. 


(b)  Besponsibilities  of  the  custodian. 
(1)  The  custodian  of  the  requested 
record  is  the  person  responsible  for 
determining  whether  to  comply  with  or 
to  deny  the  request.  A  custodian  who  is 
not  an  Officer  as  defined  in  §  221.8  of 
this  chapter,  however,  should  not  deny 
a  request  until  he  has  obtained  the 
advice  of  Chief  Field  Counsel.  If  denial 
of  a  request  appears  necessary,  the 
custodian  should  seek  advice  as  soon  as 
possible  after  receipt  of  the  request  so  as 
to  provide  adequate  time  for  legal 
review.  Denial  must  be  made  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  The  custodian  shall  make  the 
determination  whether  to  release  or 
deny  the  record(s)  within  20  working 
days  (i.e..  exclusive  of  Saturdays. 
Sundays,  and  holidays)  of  receiving  the 
request,  and  more  rapidly  if  feasible. 
The  custodian  and  the  requester  may,  by 
mutual  agreement,  preferably  in  writing, 
establish  a  different  response  period. 


(3)  If  a  requested  record  cannot  be 
located  from  the  information  supplied, 
the  requester  should  be  given  an 
opportunity  to  supply  additional 
information  and,  if  feasible,  to  confer 
with  the  custodian  or  his/her 
representative,  in  an  attempt  to  provide 
a  reasonable  description  of  the  records 
sought.  If  additional  information  is 
furnished,  the  request  will  be  deemed  to 
have  been  received  by  the  custodian 
when  sufficient  additional  information 
to  identify  and  locate  the  record  with  a 
reasonable  amount  of  effort  has  been 
received. 

(4)  The  custodian  shall  make 
reasonable  efforts  to  search  for  the 
records  in  electronic  form  or  format, 
except  when  such  efforts  would 
signiHcantly  interfere  with  the  operation 
of  the  automated  information  system. 

(5)  The  20  working  day  response 
period  allowed  in  paragraph  (b)(2)  of 
this  section  may  be  extended  by  the 
custodian,  after  consultation  with  Chief 
Field  Counsel  or  with  the  General 
Counsel  if  the  custodian  is  at 
Headquarters,  for  a  period  not  to  exceed 
an  additional  10  working  days,  except 
as  provided  in  paragraph  (b)(7)  of  this 
section,  when,  and  to  the  extent, 
reasonably  necessary  to  permit  the 
proper  processing  of  a  particular 
request,  under  one  or  more  of  the 
following  unusual  circumstances: 

(i)  The  request  requires  a  search  for 
and  collection  of  records  from  a  facility 
other  than  that  processing  the  request. 

(ii)  The  request  requires  the  search 
for.  and  collection  and  appropriate 
examination  of,  a  voluminous  amount  of 
separate  and  distinct  records. 

(iii)  The  request  requires  consultation: 

(A)  With  another  agency  having  a 
substantial  interest  in  the  determination 
of  whether  to  comply  with  the  request 
or 

(B)  Among  two  or  more  components 
of  the  Postal  Service  having  substantial 
subject  matter  interest  in  the 
determination  of  whether  to  comply 
with  the  request. 

(6)  When  the  custodian  Hnds  that  the 
additional  time  is  required,  he  shall 
acknowledge  the  request  in  writing 
within  the  initial  20-day  response 
period,  state  the  reason  for  the  delay, 
and  indicate  the  date  on  which  a 
decision  as  to  disclosure  is  expected. 

(7)  If  a  request  cannot  be  processed 
within  the  additional  time  provided  by 
paragraph  (b)(5)  of  this  section,  in  spite 
of  the  exercise  of  due  diligence,  the 
custodian  shail  notify  the  requester  of 
the  exceptional  circumstances 
preventing  tinely  compliance  and  of  the 
date  by  which  it  is  expected  that  the 
determination  will  be  made.  The 
custodian  also  shall  provide  the 


requester  an  opportunity  to  limit  the 
scope  of  the  request  so  that  it  may  be 
processed  within  the  extended  time 
limit,  or  an  opportunity  to  arrange  with 
the  custodian  an  alternative  time  frame 
for  processing  the  request  or  a  modified 
request.  The  custodian  shall  nonetheless 
make  a  determination  on  the  request  as 
promptly  as  possible. 

(8)  If  a  requested  record  is  known  to 
have  been  destroyed,  disposed  of,  or 
otherwise  not  to  exist,  the  requester 
shall  be  so  notiBed. 

(c)  Compliance  with  request  upon 
affirmative  determination  by  custodian. 
(1)  When  a  requested  record  has  been 
identified  and  is  to  be  disclosed  in 
whole  or  in  part,  the  custodian  shall 
ensure  that  the  record  is  made  available 
promptly  and  shall  immediately  notify 
the  requester  where  and  when  and 
under  what  reasonable  conditions,  if 
any,  including  the  payment  of  fees,  the 
record  will  be  available  for  inspection  or 
copies  will  be  available  Postal  Service 
records  will  normally  be  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  postal  facilities  at 
which  they  are  maintained.  The 
custodian  may,  however,  designate 
other  reasonable  locations  and  times  for 
inspection  and  copying  of  some  or  all  of 
the  records  within  his  custody. 

(2)  Any  fees  authorized  or  required  to 
be  paid  in  advance  by  §  265.9(f)(3)  shall 
be  paid  by  the  requester  before  the 
record  is  made  available  or  a  copy  is 
furnished  unless  payment  is  waived  or 
deferred  pursuant  to  §  265.9(g). 

(3)  A  custodian  complying  with  a 
request  may  designate  a  representative 
to  monitor  any  inspection  or  copying. 

(d)  Denial  of  request.  (1)  A  reply 
denying  a  request  in  whole  or  in  part 
shall  be  in  writing,  signed  by  the 
custodian  or  his  designee,  and  shall 
include: 

(i)  A  statement  of  the  reason  for,  or 
justification  of,  the  denial  (e.g.,  records 
personal  in  nature),  including,  if 
applicable,  a  reference  to  the  provision 
or  provisions  of  §  265.6  authorizing  the 
withholding  of  the  record  and  a  brief 
explanation  of  how  each  provision 
applies  to  the  records  requested. 

(ii)  If  entire  records  or  pages  are 
withheld,  a  reasonable  estimate  of  the 
nimiber  of  records  or  pages,  unless 
providing  such  estimate  would  harm  an 
interest  protected  by  the  exemption 
relied  upon. 

(iii)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial  of 
the  request  (see  paragraph  (d)(2)  of  this 
section). 

(iv)  A  statement  of  the  right  to  appeal 
and  of  the  appeal  procedure  within  the 


Postal  Service  (described  in  paragraph 
(e)  of  this  section). 

***** 

(e)  Appeal  procedqre.  (1)  If  a  request 
to  inspect  or  to  copy  a  record,  or  a 
request  for  expedited  processing  of  the 
request,  is  denied,  in  whole  or  in  p^art, 
if  no  determination  is  made  within  the 
period  prescribed  by  this  section,  or  if 
a  request  for  waiver  of  fees  is  not 
granted,  the  requester  may  appeal  to  the 
General  Counsel.  U.S.  Postal  Service, 

Washington,  DC  20260-1100. 

***** 

(f)  Action  on  appeals.  (1)  The  decision 
of  the  General  Counsel  or  his  designee 
constitutes  the  final  decision  of  the 
Postal  Service  on  the  right  of  the 
requester  to  inspect  or  copy  a  record,  or 
to  expedited  processing  of  the  request, 
as  appropriate.  The  General  Counsel 
will  give  prompt  consideration  to  an 
appeal  for  expedited  processing  of  a 
request.  All  other  decisions  normally 
will  be  made  within  20  working  days 
from  the  time  of  the  receipt  by  the 
General  Counsel.  The  20-day  response 
period  may  be  extended  by  the  General 
Counsel  or  his  designee  for  a  period  not 
to  exceed  an  additional  10  working  days 
when  reasonably  necessary  to  permit 
the  proper  consideration  of  an  appeal, 
under  one  or  more  of  the  unusual 
circumstances  set  forth  in  paragraph 
{b)(5)  of  this  section.  The  aggregate 
number  of  additional  working  days 
utilized  pursuant  to  this  paragraph  (f)(1) 
and  paragraph  (b)  of  this  section, 
however,  may  not  exceed  10. 

(2)  The  decision  on  the  appeal  shall 
be  in  writing.  If  the  decision  sustains  a 
denial  of  a  recordr4n  whole  or  in  part, 
or  if  it  denies  expedited  processing,  it 
shall  state  the  justification  therefor  and 
shall  inform  the  requester  of  his  right  to 
judicial  review.  In  the  case  of  records 
withheld,  the  decision  also  shall  specify 
any  exemption  or  exemptions  relied  on 
and  the  manner  in  which  they  apply  to 
the  record,  or  portion  thereof,  withheld. 
***** 

(g)  Expedited  processing.  (1)  Criteria. 
A  request  for  expedited  processing  of  a 
request  for  records  shall  be  granted 
when  the  requester  demonstrates 
compelling  need.  For  purposes  of  this 
paragraph,  "compelling  need"  exists  if: 

(i)  Failure  of  the  requester  to  obtain 
the  records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual  or; 

(ii)  In  the  case  of  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  there  is  an 
urgency  to  inform  the  public  concerning 
actual  or  alleged  federal  government 
activity. 


(2)  Request.  A  request  for  expedited 
processing  shall  be  directed  in  writing 
to  the  records  custodian.  The  requester 
must  provide  information  in  sufficient 
detail  to  demonstrate  compelling  need 
for  the  records  and  certify  this  statement 
to  be  true  and  correct  to  the  best  of  the 
requester's  knowledge  and  belief.  The 
custodian  may  waive  the  formality  of 
certification  when  deemed  appropriate. 

(3)  Determination.  The  records 
custodian  shall  make  a  determination  of 
whether  to  provide  expedited 
processing  and  notify  the  requester 
within  ten  days  after  the  date  of  the 
request  for  expedited  processing.  If  the 
request  is  granted,  the  records  custodian 
shall  process  the  request  for  records  as 
soon  as  practicable.  If  the  request  for 
expedited  processing  is  denied,  the 
written  response  will  include  the 
procedures  at  paragraph  (d)  of  this 
section  for  appealing  the  denial. 

Section  265.10  is  revised  to  read  as 
follows: 

§  265. 1 0    Annual  report. 

A  report  concerning  the 
administration  of  the  Freedom  of 
Information  Act  and  this  part  will  be 
submitted  to  the  Attorney  General  of  the 
United  States  on  or  before  February  1  of 
each  year,  with  the  first  such  report,  for 
fiscal  year  1998,  due  on  or  before 
February  1,  1999.  Data  for  the  report 
will  be  collected  on  the  basis  of  fiscal 
year  that  begins  on  October  1  of  each 
year.  The  Attorney  General,  in 
consultation  with  the  Director,  Office  of 
Management  and  Budget,  will  prescribe 
the  form  and  content  of  the  report.  The 
report  will  be  made  available  to  the 
public  at  the  headquarters  Library  and 
on  the  Postal  Service's  world  wide  web 
site  at  http://www.usps.gov. 

12.  Appendix  A  to  Part  265— 
Information  Services  Price  List  is 
revised  to  read  as  follow?: 

Appendix  A  to  Part  265 — Information 
Services  Price  List 

When  information  is  requested  that  must 
be  retrieved  by  computer,  the  requester  is 
charged  for  the  resources  required  to  furnish 
the  information.  Estimates  are  provided  to 
the  requester  in  advance  and  are  bused  on  the 
following  price  list 


Service  desaiption 

Price 

Unit 

Print. 

B.  Production  Serv- 

ers: 

(Running  UNIX 

155.00 

Hour. 

or  NT  OS). 

On-line  Services 

.13 

Page. 

Print. 

C.  Personal  Com- 

puters: 

On-line  search  ... 

■T      6.25 

15. 

.13 

Minutes. 

Print 

Page. 

D.  Personnel 

Ctiarges; 

Software  Sys- 

81.00 

Hour. 

tems. 

" 

Services 

70.00 

Hour. 

Programming 

48.00 

Hour. 

Services. 

Manual  Unit 

Services. 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 
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Service  descnption 

Price 

Unit 

Servers 

A.  OS390  Servers: 

Batch  or  on-line 

Services 

Media  Charge 
(Tape  Pro- 
duced). 

SI. 350.00 

25.00 

.10 

Hour. 

Volume. 

Page. 

[FRL-5960-3] 

Technical  Amendments  to  Control  of 
Air  Pollution;  Removal  and 
Modification  of  Obsolete,  Superfluous 
or  Burdensome  Rules;  Correction  of 
Effective  Data  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection        ^ 
Agency  (EPA).  "~~ 

ACTION:  Final  rule  correction;  correction 
of  effective  date  under  CRA. 

SUMMARY:  On  June  24,  1996  (61  FR 
32339),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  correcting  Clean  Air 
Act  final  regulations  which  were 
published  on  April  11.  1996.  which 
established  an  effective  date  of  June  24, 
1996.  This  document  corrects  the 
effective  date  of  the  rule  to  February  9. 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA),  enacted  as  part  of  the  Small 
Business  Regulator)'  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  9.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagles.  OAR.  at  (202)  260-5585. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  June  24. 1996  (61  PR 
32339)  by  operation  of  law,  the  rule  did 
not  take  effect  on  )une  24,  1996,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rules  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  Hnal  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  June  24,  1996, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 


Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effiective  on 
February  9,  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  tuiderlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30, 1998. 
Carol  Browner, 

Administrator 
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Approval  and  Promulgation  Of  Air 
Quality  Implementation  Plans; 
Connecticut;  Reasonably  Available 
Control  Technology  for  Volatile 
Organic  Compounds  at  Sikorsky 
Aircraft  Corporation  in  Stratford 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  establishes  and  requires 
reasonably  available  control  technology 
(RACT)  for  volatile  organic  compound 
(VOC)  emissions  which  are  not  subject 
to  control  technology  guideline-based 
regulations  (i.e.,  non-CTG  VOC  emission 
sources)  at  Sikorsky  Aircraft 
Corporation  in  Stratford,  Connecticut. 
The  intended  effect  of  this  action  is  to 
approve  a  source-specific  RACT 
determination  made  by  the  State  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act. 


DATES:  This  action  will  become  effective 
April  10, 1998,  unless  EPA  recieves 
adverse  or  critical  comments  by  March 
11, 1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203-2211.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  Ecosystem  Ftotection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Strbet,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131).  Washington. 
D.C.  20460;  and  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection.  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  (^ality  Plaiming  Unit 
(CAQ),  U.S.  EPA,  Region  I,  JFK  Federal 
Building,  Boston,  MA  02203-2211; 
(617)  565-2773;  or  by  E-mail  at: 
Rapp.Steve@EPAMAIL.EPA.GOV. 
8UPPI.BMENTARY  INFORMATION: 

I.  Order  No.  8010 

On  March  21. 1984,  EPA  approved 
subsection  22a-174-20(ee)  of 
Connecticut's  regulations  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  This  regulation  requires  the 
Connecticut  Department  of 
Environmental  Protection  to  determine 
and  impose  RACT  on  all  stationary 
sources  with  potential  VOC  emissions  ot, 
one  hundred  tons  per  year  (TPY)  or 
more  that  are  not  already  subject  to 
Connecticut's  regulations  developed 
pursuant  to  the  Control  Techniques 
Guideline  (CTG)  documents.  The  total 
potential  VOC  emissions  fit>m 
Sikorsky's  otherwise  unregulated 
processes  are  approximately  504  TPY. 

On  August  26,  1986,  the  Connecticut 
DEP  sent  draft  State  Order  No.  8010  to 
EPA  as  a  RACT  determination  for 
Sikorsky  in  Stratford.  EPA  reviewed  this 
draft  RACT  determination,  and 
provided  comments  on  September  23, 
1986.  On  December  5, 1986,  the  DEP 
submitted  proposed  State  Order  No. 
8010  incorporating  EPA's  comments,  as 
a  revision  to  Connecticut's  State 
Implementation  Plan  for  parallel- 
processing.  EPA  submitted  additional 
comments  on  January  16.  1987  during 
the  State's  public  comment  period.  The 


DEP  conducted  a  public  hearing  on 
January  22, 1987,  at  which  time 
Sikorsky  submitted  comments  on  the 
proposeid  State  Order.  To  simplify  EPA's 
rulemaking,  the  State  resubmitted  a 
revised  proposed  State  Order  which 
contains  the  necessary  changes  to 
address  all  of  the  comments  made  by 
EPA  and  others  during  the  public 
comment  period.  As  mentioned  above, 
the  notice  of  proposed  rulemaking 
(NPR)  was  published  for  public 
comment  on  June  22, 1988  (53  FH 
23416).  While  no  formal  public 
comments  were  submitted  on  the  NPR, 
the  State  Order  was  appealed  by 
Sikorsky  and  a  formal  hearing  regarding 
the  appeal  was  held  on  February  14, 
1989. 

On  March  27, 1990,  the  State  of 
Connecticut  formally  submitted  a  RACT 
determination  for  Sikorsky  in  Stratford 
as  a  SIP  revision.  This  RACT 
determination  package  addressed  the 
findings  of  the  bearing  officer  as  a  result 
of  the  appeal.  At  that  time,  no 
substantive  changes  were  made  to  the 
State  Order  as  a  result  of  the  appeal. 
Order  No.  8010  requires  Sikorsky  to 
achieve  compliance  with  Connecticut's 
federally-approved  Solvent  Metal 
Cleaning  regulation  for  four  degreasers 
which  were  previously  exempt  from  this 
rule.  Secondly,  the  State  Order  requires 
Sikorsky  to  install  a  carbon  adsorption/ 
solvent  recovery  system  which  meets  an 
overall  VOC  removal  efficiency  of  85 
percent  on  a  flowcoater  which  coats 
helicopter  parts.  Finally,  the  Order  No. 
8010  requires  Sikorsky  to  meet  and 
maintain  emission  limitations  in  terms 
of  pounds  of  VOC  per  gallon  of  coating 
(minus  water)  for  eight  spray  booths 
which  coat  helicopters  and  helicopter 
parts,  and  requires  Sikorsky  to  maintain 
the  VOC  emissions  from  each  of  the 
three  other  spray  booths  at  40  pounds  of 
VOC  per  day  or  less. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAAAj  were 
enacted.  Section  182(a)(2)(A)  of  the 
CAAA  required  that  all  States  that  were 
required  to  make  corrections  to  RACT 
regulations,  needed  to  revise  their 
regulations  to  make  them  consistent 
with  EPA  guidance  by  May  15,  1991. 
Connecticut  began  its  efforts  to  revise  its 
regulations  well  before  enactment,  and 
on  October  18, 1991,  EPA  published  a 
final  rule  approving  Connecticut's 
revised  VOC  regulations  as  part  of  the 
SIP.  The  revised  Connecticut 
regulations  included  changes  to  the 
regulations  which  affect  this  Sikorsky 
RACT  determination.  In  fact,  had 
Connecticut's  regulations  been 
consistent  with  EPA  guidance  at  the 
time  this  Sikorsky  "non-CTG  "  RACT 
determination  was  being  developed, 


certain  operations  at  this  source  would 
have  been  subject  to  Connecticut's 
regulations  developed  pursuant  to 
CTGs.  For  this  reason,  Coimecticut's 
revised  requirements  in  subsections 
22a-174-20(l),  "Metal  cleaning"  and 
22a-174-20(s),  "Miscellaneous  metal 
parts  and  products,"  now  supersede 
portions  of  this  State  Order. 

Where  this  Sikorsky  RACT 
determination  and  subsection  22a-174- 
20(1)  and  20(s)  overlap,  the  more 
stringent  requirements  must  be  met.  For 
example,  provision  7  of  the  State  Order 
allows  a  black  polyurethane  topcoat  in 
paint  shop  #1,  to  meet  an  emission  limit 
potentially  higher  than  that  required  by 
subsection  22a-174— 20(s).  In  this  case, 
the  requirements  of  subsection  22a- 
174-20(s)  would  apply.  Similarly, 
booths  which  individually  emitted  less 
than  40  pounds  per  day  were  exempted 
fi-om  control  under  the  State  Order. 
Subdivision  22a-174-20(s)  now 
requires  that  any  facility  that  has  actual 
facility-wide  emissions  greater  than  15 
pounds  per  day  from  miscellaneous 
metal  p^s  coating,  is  subject  to  the 
emission  limitations  in  subdivision 
22a-174-20(s)(3).  Therefore,  since 
Sikorsky  exceeds  this  threshold,  the 
booths  at  Sikorsky  coating 
miscellaneous  metal  parts  would  be 
subject  to  the  requirements  of 
subsection  22a-174-20(s). 

Additionally,  section  182(b)(2)(C)  of 
the  Clean  Air  Act,  as  amended,  requires 
that  the  State  define  RACT  for  all  major 
stationary  of  VOCs  that  are  located  in 
the  nonattainment  area  and  for  which  a 
CTG  has  noibeen  issued.  Therefore,  this 
RACT  determination  is  still  necessary 
because  not  all  of  the  VOC  emitting 
operations  at  Sikorsky  are  subject  to 
either  22a-l 74-20(1)  and  22a-174-20(s). 
This  RACT  determination  defines  and 
establishes  RACT  for  those  otherwise 
unregulated  operations,  as  required  by 
section  182(b)(2)(C)  of  the  amended 
Clean  Air  Act. 

II.  Technical  Addenda 

Subsequent  to  the  finalization  of 
Order  No.  8010  and  the  publication  of 
the  proposed  rulemaking  notice  to 
incorporate  the  order  into  the 
Connecticut  SIP,  on  August  31, 1991, 
Sikorsky  submitted  a  request  to 
Connecticut  for  the  approval  of  an 
alternative  emission  reduction  plan 
(AERP),  as  allowed  by  section  22a-174- 
20(cc).  The  AERP  involved  the 
"banking"  of  VOC  credit  resulting  from 
the  reformulation  of  certain  coatings 
and  the  shutdowm  of  degreasing 
equipment,  for  use  in  complying  with 
the  VOC  emission  limitations  in  Order 
No.  8010.  On  April  3  and  8, 1992, 


Sikorsky  submitted  revised  versions  of 
the  AERP  request. 

Additionally,  on  March  1. 1993, 
Sikorsky  submitted  an  analysis  of  its 
coating  operations.  This  analysis 
showed  that  several  coatings  were  not 
able  to  comply  with  the  limits  of  Order 
No.  8010.  EPA  met  with  Connecticut 
and  Sikorsky  during  the  Spring  of  1993 
to  discuss  the  analysis  as  well  as  the 
potential  for  using  an  emissions  average 
for  compliance  with  the  limits  in  Order 
No.  8010.  At  that  time.  EPA  and 
Connecticut  also  discussed  the 
possibility  of  further  defining  the  source 
specific  coating  limits,  based  on  the 
limits  promulgated  in  several  air  quality 
management  districts  in  California  and 
EPA's  preliminary  drafts  of  the  CTG  for 
aerospace  coating  operations. 

Based  on  that  meeting,  Sikorsky 
revised  the  draft  AERP  which  was  then 
submitted  to  Connecticut  on  May  6. 
1994.  During  1994  and  1995,  EPA 
worked  with  Connecticut  to  draft  two 
technical  addenda  to  Order  8010: 
Addendum  A,  which  sets  source 
specific  coating  limits  for  a  number  of 
specialty  coatings;  and.  Addendum  B 
which  sets  the  conditions  for  the  use  of 
emissions  averaging  as  a  compliance 
method  at  the  Stratford  facility.  On 
October  6, 1995,  Cosnecticut  proposed 
the  2  addenda  for  public  comment  and 
on  November  13, 1995,  a  public  hearing 
was  held. 

On  February  16, 1996,  Connecticut 
submitted  the  two  final  addenda,  with 
Order  No.  8010,  as  a  revision  to  the  SIP. 
On  July  3,  1996,  EPA  deemed  the 
package  administratively  and 
technically  complete. 

This  action  will  have  a  beneficial 
effect  on  air  quality.  This  aption  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

Issues 

One  issue  associated  with  our 
approval  is  that  Order  No.  8010  and  the 
related  Connecticut  air  regulations, 
particularly  subsections  22a-l  74-20(1) 
and  22a-174-20(s),  contain  overlapping 
requirements  that  Sikorsky  must  meet  to 
be  in  compliance  with  RACT  in 
Connecticut.  Order  No.  8010  will  insure 
compliance  with  that  State  order  only. 
Independent  requirements  found  in 
subsections  22a-174-20(l)  and  22a- 
174-20(s),  Connecticut's  metal  cleaning 
and  miscellaneous  metal  parts  and 
products  surface  coating  regulations, 
also  apply  to  some  of  Sikorsky's 
operations.  Therefore,  where  more  than 
one  requirement  or  emission  limit 
applies,  Sikorsky  will  need  to  meet  the 
more  stringent  requirement  or  limit. 

Another  issue  associated  with  this 
rulemaking  is  related  to  the  temporary 
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use  of  banked  perchloroethylene  (perc) 
emissions  in  the  emissions  average 
allowed  by  Addendum  B  of  Order  No. 
8010.  EPA  excluded  perc  from  the 
definition  of  VOC  on  February  7,  1996 
(61  FR  4588).  However,  in  the  notice, 
EPA  acknowledged  that  where  perc 
reductions  had  been  banked  as  VOC 
credits,  the  exclusion  of  perc  from  the 
definition  of  VOC  raised  questions  as  to 
the  future  value  of  those  credits.  In  that 
notice.  EPA  deferred  the  decision  of 
whether  banked  perc  credits  could  be 
used  in  future  emission  trading 
transactions,  leaving  the  decision  to  be 
wotked  out  between  EPA  and 
individual  States. 

In  Connecticut.  EPA  believes  that 
there  are  a  number  of  reasons  that  the 
use  of  these  credits  at  Sikorsky's 
Stratford  facility  is  merited.  First,  the 
perc  reductions  in  Addendiun  B  were 
the  result  of  a  volimtary  phase  out  of  a 
number  of  solvent  degreasers  at  the 
Stratford  facility,  as  part  of  a  pollution 
prevention  effort  which  began  in  1987. 
Sikorsky  applied  to  bank  these  credits 
in  1991  and  again  in  1992,  prior  to 
EPA's  proposed  exclusion  of  perc  from 
the  definition  of  VOC.  Second,  the 
emissions  average,  or  bubble,  has  been 
designed  to  limit  both  the  timeframe 
and  quantity  of  the  perc  reductions  as 
VOC  credits.  In  addition  to  the  20% 
reduction  of  the  daily  allowable 
emissions  required  by  the  applicable 
guidance  at  the  time  Sikorsky  applied. 
EPA's  Emission  Trading  Policy 
Statement  of  December  1986.  a  50% 
discount  has  been  applied  to  the  VOC 
credits  from  perc  at  Sikorsky. 
Additionally,  Addendum  B  only  allows 
the  discounted  perc  credits  to  be  used 
in  the  bubble  until  January  1,  2000. 
Third,  since  Addendum  B  limits  the 
potential  use  of  VOC  credits  from  perc 
in  this  bubble  to  the  lowest  of  338.7 
pounds  per  day,  2032.2  pounds  per 
week,  and  3848  pounds  per  year  (1.92 
tons  per  year),  such  use  will  not 
interfere  with  RFP.  And  finally,  since 
the  use  of  the  VOC  credits  from  perc  is 
not  authorized  beyond  1999,  the  use  of 
the  perc  credits  will  not  interfere  with 
any  future  attainment  plan. 

A  final  issue  with  Order  No.  8010  is 
the  "Notice  of  Noncompliance"  sections 
of  each  Addendum  to  the  order.  This 
provision  requires  Sikorsky  to  report  to 
I^P  any  Eailure  to  comply  with  the 
requirements  of  the  order  and  to 
propose  dates  by  which  Sikorsky  will 
come  into  compliance.  These  sections 
end  with  the  following  sentence: 

Notification  by  Raspondent  ISikorsky) 
shall  not  excuse  noncompliance  or  delay, 
and  the  Commissioner's  approval  of  any 
compliance  dates  proposed  shall  not  excuse 
noncompliance  or  delay  unless  specifically 
so  stated  by  the  Commissioner  in  writing. 


Addendum  A,  section  8  and 
Addendum  B,  section  5,  respectively 
(emphasis  added).  Any  written  approval 
of  noncompliance  by  DEP  pursuant  to 
the  terms  of  this  order  shall  operate 
solely  as  a  matter  of  state  law.  Such 
approval  cannot  revise  the  SIP 
requirements  approved  in  this  order  (see 
42  U.S.C.  7410(i)).  shall  not  be  binding 
on  EPA,  and  would  not  preclude  EPA  or 
citizens  from  enforcing  die  requirements 
of  this  order  as  part  of  the  SIP  pursuant 
to  the  federal  Clean  Air  Act. 

Final  Action 

EPA  review  of  the  submittal  for 
Sikorsky  Aircraft  Corporation,  including 
the  State  Order  No.  8010,  Addendum  A, 
and  Addendum  B,  indicates  that 
Connecticut  has  sufficiently  defined 
VOC  RACr  for  the  non-CTG  VOC 
emission  sources  at  the  Stratford 
facility.  Although  on  Jime  22, 1988  (53 
FR  23416),  EPA  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  profKwing 
to  approve  Order  No.  8010  for  this 
facility,  Connecticut  subsequently 
added  two  technical  addenda  to  die 
order.  Therefore,  rather  than  finalizing 
the  earlier  proposal  for  Order  No.  8010 
and  separately  takii^  action  on  the  two 
addenda,  EPA  is  approving  State  Order 
No.  80i0,  Addendum  A,  and 
Addendimi  B.  into  the  SIP  at  this  time. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  10, 1998 
unless  adverse  or  critical  comments  are 

received  by  March  11, 1998. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawm  before  the 
eRiective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not  • 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  April  10, 
1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

filan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requiremente 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the. 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act       -^ 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  ffexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  popidations  of 
less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
.  Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 


205,  EPA  must  select  the  most  cost- 
effactive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  nO' 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  tircuit  by  April  10, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  31, 1997. 
Patricia  L.  Meany, 
Acting  Regional  Administrator,  Begion  I. 

Part  52  of  chait^er  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(60)  to  reed  as 
follows: 


§52.370    Identification  of  pian. 

(c)  *  •  * 

(60)  Revisions  to  the  State 
Implementation  Flan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February 
16, 1996. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  February  16, 1996,  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  State  Order  No.  8010  dated 
October  25, 1989  for  Sikorsky  Aircraft 
Corporation,  effective  on  January  29. 
1990,  as  well  as  Addendum  A  and 
Addendum  B  to  Order  No.  8010, 
effective  on  February  7,  1996  and 
September  29, 1995,  respectively.  The 
State  order  and  two  addenda  define  and 
impose  RACT  on  certain  VOC  emissions 
at  Sikorsky  Aircraft  Corporation  in 
Stratford,  Connecticut 

•        •        •        •        • 

3.  In  §  52.385,  Table  52.385  is 
amended  by  adding  a  new  entry  to 
existing  state  citation  for  Section  22a- 
174-20,  "Control  of  Organic  Compound 
Emissions"  to  read  as  follows: 

§  52.385    EPA— approved  Connacticut 
regulations. 


Table  52.385.— EPA-Approved  Regulations 


Dates 


Connecticut  State 
citation 


Title/sut)iect 


Date  adopted  by 
State 


Date  ap- 
proved by 
EPA 


Federal  Register 

citation 


Section  52.370  Comments/description 


22a-1 74-20 


Control  of  organic 
compound 
emissions. 


1/29/90.  9/29/95. 
4  2/7/96. 


2/9/98    63  FR  6484 


(c)(60) 


VOC  RACT  for  Siicorsky 
Aircraft  Corporation  in 
Stratford. 


(FR  Doc.  98-3025  Filed  2-6-98;  8:45  am) 

ILUMO  OOOE  WIO  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ017-0008;  FRL-6957-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


summary:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Arizona  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  December  17, 
1997.  This  final  action  will  incorporate 
this  rule  into  the  federally  approved 
SIP.  The  intended  effect  of  this  action  is 
to  regulate  volatile  organic  compound 
(VOC)  emissions  according  to  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
revised  rule  controls  VOC  emissions 
from  various  surface  coating  operations 
using  primarily  metal  and  plastic 
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substrates.  Thus.  EPA  is  finalizing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  CAA 
provisions  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval,  EPA  will  be 
required  under  the  CAA  to  impose 
highway  funding  or  emission  offset 
sanctions  unless  Arizona  submits  and 
EPA  approves  corrections  to  the 
identified  deficiencies  within  eighteen 
months  of  the  effective  date  of  this 
disapproval.  Moreover,  EPA  will  be 
required  to  promulgate  a  Federal 
implementation  plan  (FIP)  unless  the 
deficiencies  are  corrected  within 
twenty-four  months  of  the  effective  date 
of  this  disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 
on  March  11, 1998. 
ADDRESSES:  Copies  of  Rule  336  and 
EPA's  evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  are  also 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901.  (415)  744-1226. 

Environmental  Protection  Agency.  Air 
Docket  (6102).  401  "M"  Street.  SW.. 
Washington.  DC  20460. 

Arizona  Department  of  Environmental 
Quality.  3003  North  Central  Avenue. 
Phoenix.  AZ  85012. 

Maricopa  County  Environmental 
Services  Department,  2406  S.  24th 
Street.  Suite  E-214.  Phoenix.  AZ 
85034. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley.  Rulemaking  Office 

{AIR-4).  Air  Division.  U.S. 

Environmental  Protection  Agency. 

Region  LX,  75  Hawthorne  Street.  San 

Francisco.  CA  94105-3901,  (415)  744- 

1226. 

SUPPLEMBITARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
Arizona  SIP  is  Maricopa  County  Rule 
336,  Surface  Coating  Operations.  This 
rule  was  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  to  EPA  on  February  26, 1997. 

U.  Background 

On  December  17,  1997  in  62  FR 
66040.  EPA  proposed  granting  a  Umited 
approval  and  limited  disapproval  of 


Rule  336,  Surface  Coating  Operations 
and  incorporating  the  rule  into  the 
Arizona  SIP.  Rule  336  was  adopted  by 
Maricopa  County  on  June  19.  1996.  This 
rule  was  submitted  by  the  Arizona 
Department  of  Environmental  Quality  to 
EPA  on  February  26.  1997.  This  rule 
was  submitted  in  response  to  EPA's 
1988  SIP  Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment 
1990  Clean  Air  Act.  A  detailed 
discussion  of  the  background  for  Rule 
336  and  nonattainment  areas  is 
provided  in  the  proposed  rule  cited 
above. 

EPA  has  evaluated  Rule  336  for 
consistency  with  the  requirements  of 
the  CAA.  EPA  regulations,  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  docimients  referenced  in  the 
proposed  rule.  EPA  is  finalizing  the 
limited  approval  of  this  rule  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies 
within  Rule  336. 

Rule  336s  VOC  emission  limits 
conform  to  the  respective  CTG  or  ACT 
requirement  and  the  rule  contains 
adequate  record  keeping  and  test 
method  provisions  for  monitoring  the 
compliance  of  regulated  facilities. 
However,  several  portions  of  the  rule  are 
unclear  or  contradict  the  subject  CTG. 
The  following  sections  should  be 
amended  to  be  consistent  with  the 
applicable  CTG  and  EPA  policy: 

— Section  306.4,  Exemptions.  Special 

Facilities/Operations. 
— Section  306.5.  Exemptions.  Small 

Sources,  and 
— Section  402,  Administrative 

Requirements.  Minimal  Use  Days. 
A  detailed  discussion  of  Rule  336's 
provisions  and  EPA's  evaluation  has 
been  provided  in  the  proposed  rule  and 
in  the  technical  support  document 
(TSD)  available  at  EPA's  Region  IX 
office  (TSD  dated  October  1997). 

in.  Response  to  Public  Conunents 

A  30-day  public  comment  period  was 
provided  in  62  FR  66040.  EPA  received 
no  comments  on  this  proposed  rule. 

IV.  EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  Rule  336. 
The  limited  approval  of  this  rule  is 
finalized  under  section  110(k)(3)  in  light 
of  EPA's  authority  pursuant  to  section 
301(a)  to  adopt  regulations  necessary  to 


further  air  quality  by  strengthening  the 
SIP.  The  approval  is  limited  in  the  sense 
that  Rule  336  strengthens  the  SIP. 
However,  while  Rule  336  strengthens 
the  SIP,  it  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule's  deficiencies  discussed  in 
the  proposed  rule.  Thus,  to  strengthen 
the  SIP.  EPA  is  granting  limited 
approval  of  Rule  336  under  sections 
110(k)(3)  and  301(a)  of  the  CAA.  This 
action  approves  Rule  336  into  the  SIP  as 
a  federally  enforceable  rule. 

At  the  same  time.  EPA  is  finalizing 
the  limited  disapproval  of  Rule  336 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA.  and.  as 
such,  the  rule  does  not  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  proposed  rule,  upon  the 
effective  date  of  this  final  action,  the 
eighteen  month  clock  for  sanctions  and 
the  twenty-four  month  FIP  clock  will 
begin.  (See  Sections  179(a)  and  110(c)  of 
the  CAA.)  If  the  State  does  not  submit 
the  required  corrections  and  EPA  does 
not  approve  the  submittal  within 
eighteen  months  of  this  final  action, 
either  the  highway  sanction  or  the  offset 
sanction  will  be  imposed  at  the  eighteen 
month  mark.  It  should  be  noted  that 
Rule  336  has  been  adopted  by  Maricopa 
County  and  is  in  effect  within  the 
county.  EPA's  limited  disapproval 
action  will  not  prevent  Maricopa 
County,  the  State  of  Arizona,  or  EPA 
from  enforcing  Rule  336. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic.    - 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
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with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 


Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it  ■ 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  January  15. 1998. 
David  P.  Howekamp, 
Acting  Regional  Administrator.  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(83)(i)(B)  to  read  as 
follows: 

§52.120    Identification  of  plan. 


(c)*  *  • 

(83)*   *   * 

(i)*   •  * 

(B)  Rule  336,  adopted  on  July  13, 1988 
and  revised  on  June  19, 1996. 


[FR  Doc.  98-3023  Filed  2-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  ,.. 

[AZ  017-0007;  FRL-5956-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County 

AGBICY:  Environmental  Protection 
Agency  (EPA). 

ACpON:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  December  17. 
1997.  The  revisions  concern  rules  fit)m 
the  Maricopa  County  Environmental 
Services  Department,  Technical 
Services  Division  (MCESD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  solvent 
cleaning,  petroleum  solvent  dry 
cleaning,  rubber  sports  ball 
manufacturing,  graphic  arts, 
semiconductor  manufacturing,  vegetable 
oil  extraction  processes,  wood  fumitiu* 
and  fixture  coating,  wood  millwork 
coating,  and  loading  of  organic  liquids. 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  Arizona  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  11.  1998. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  LX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 

Environmental  Protection  Agency.  Air 
Docket  (6102).  401  "M"  Street.  SW., 
Washington,  DC  20460. 

Arizona  Department  of  Environmental 
Quality.  3003  North  Central  Avenue, 
Phoenix.  AZ  85012. 

Maricopa  County  Environmental 
Services  Department.  2406  S.  24th 
Street,  suite  E-214,  Phoenix,  AZ  85034. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office, 
(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1185. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
Arizona  SIP  include:  MCESD's  Rules 
331-Solvent  Cleaning,  333-Petroleum 
Solvent  Dry  Cleaning,  334-Rubber 
Sports  Ball  Manufacturing,  337-Graphic 
Arts,  338-Semiconductor 
Manufacturing,  339- Vegetable  Oil 
Extraction  Processes,  342-Coating  Wood 
Furniture  and  Fixture,  346-Coating 
Wood  Millwork,  and  351-Loading  of 
Organic  Liquids.  These  rules  were 
submitted  by  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  to  EPA 
on  February  4.  1993  (Rule  339),  August 
31,  1995  (Rule  351),  February  26,  1997 
(Rules  331,  333.  334.  336,  and  338)  and 
March  4. 1997  (Rules  342,  337.  and  346) 
respectively. 

II.  Background 

On  December  17,  1997  in  62  FR 
66043,  EPA  proposed  to  approve  the 
following  rules  into  the  Arizona  SIP: 
MCESD's  Rules  331-Solvent  Cleaning. 
333-Petroleum  Solvent  Dry  Cleaning. 
334-Rubber  Sports  Ball  Manufacturing, 
337-Craphic  Arts,  338-Semiconductor 
Manufacturing,  339- Vegetable  Oil 
Extraction  Processes.  342-Coating  Wood 
Furniture  and  Fixture.  346-Coating 
Wood  Millwork.  and  351-Loading  of 
Organic  Liquids.  Rules  331,  333.  334, 
338.  were  adopted  by  MCESD  on  June 
19.  1996,  Rule  339  on  November  16. 
1992,  Rules  337,  342  and  346  on 
November  20.  1996.  and  Rule  351  on 
February  15,  1995.  These  rules  were 
submitted  by  ADEQ  to  EPA  on  February 
4,  1993  (Rule  339),  August  31,  1995 
(Rule  351).  February  26.  1997  (Rules 
331.  333.  334,  336,  and  338)  and  March 
4.  1997  (Rules  342,  337.  and  346) 
respectively.  These  rules  were 
submitted  in  response  to  EPA's  1988 
SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonatlainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  ru'es  and 
nonattainment  areas  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 


these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  62  FR  66043  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  September  1997  (Rules  333 
and  351),  October  1997  (Rules  334,  338. 
339,  342.  346),  and  November  1997 
(Rules  331  and  337). 

in.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  62  FR  66043.  EPA  did  not 
receive  any  comments.  , 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
Arizona  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

7%.  £x«ru(/ve  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  fiot  create  any  new  requirements  but 
simply  approve  requirements  that  the 


State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  ioformation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  as  defined  by  5  U.S.C. 
804(2). 


E.  Petitions  for  fudicial  Review 

Under  section  307(b)(l}  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10. 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Ragister  on  July  1, 1982. 

Dated:  January  15, 1998. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  DC. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  D— Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(78)(i)(C), 
(c)(82)(i)(C),  (c)(83)  and  (c)(85)  to  read  as 
follows: 

§52.120    Identification  of  plan. 

***** 

(0*  *  * 
(78)  *  *  • 
(i)  *  *  * 

(C)  Rule  339,  adopted  on  November 
16.  1992. 


•         *         *         •         • 

•   * 


(82)* 
(i)*   •   * 

(C)  Rule  351,  revised  on  February  15. 
1995. 


*        *        * 


(83)  New  and  revised  rules  and 
regulations  for  the  Maricopa  County 
Environmental  Services  Department-Air 
Pollution  Control  were  submitted  on 
February  26, 1997,  by  the  Governor's 
designee. 


(i)  Incorporation  by  reference. 

(A)  Rules  331,  333,  and  334.  revised 
on  June  19, 1996,  and  Rule  338,  adopted 
on  June  19, 1996. 

•  *        •        •        • 

(85)  New  and  revised  rules  and 
regulations  for  the  Maricopa  County 
Environmental  Services  Department-Air 
Pollution  Control  were  submitted  on 
March  4, 1997,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Rule  337.  revised  on  November 
20, 1996,  and  Rules  342,  and  346, 
adopted  on  November  20, 1996. 

•  '  •        •        •        * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[TX-85-1-7344a:  FRL-6965-8] 

Approval  and  Promulgation  of  Air 
Quality  Plans.  Texas;  Revision  to  the 
Texas  State  Implementation  Plan  (SIP); 
Alternate  Reasonably  Availat>le 
Control  Technology  (ARACT) 
Demonstration  for  Raytheon  Tl 
Systems,  Inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  an  Alternate 
Reasonably  Available  Control 
Technology  (ARACT)  for  Raytheon  TI 
Systems,  Inc.  (RTIS).  This  action  results 
from  a  request,  on  January  9, 1997,  by 
the  Texas  Governor  asking  for  an 
exemption  for  RTIS  from  Texas 
Regulation  V,  Section  115.421.  This 
regulation  requires  that  volatile  organic 
compound  (VOC)  emissions  from  the 
coating  of  miscellaneous  metal  parts 
and  products  shall  not  exceed  6.7 
pounds  per  gallon  of  solids  (or  3.5 
pounds  per  gallon  of  coating)  delivered 
to  the  application  system.  The  approval 
is  granted  based  on  the  technical  and 
economic  infeasibility  of  meeting 
115.421  and  additional  control 
requirements  specified  in  the  State 
submittal. 

DATES:  This  action  is  effective  on  April 
10. 1998,  unless  notice  is  postmarked  by 
March  11, 1998,  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief.  Air 


Planning  Section  (6PD-L),  EPA  Region 
6. 1445  Ross  Avenue.  Dallas,  Texas 
75202-2733.  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 

Environmental  Protection  Agency. 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  EX:  20460. 

Texas  Natural  Resource  Conservation 
Commission,  OfHce  of  Air  Quality, 
12124  Park  35  Circle,  AusUn,  TX 
78753.  Anyone  wishing  to  review  this 
petition  at  EPA  office  is  asked  to 
contact  the  person  below  to  schedule 
an  appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PI>- 
L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-7214. 

SliPPt-EMENTARY  INFORMATION: 

I.  Background 

Part  D  of  the  Clean  Air  Act  (the  Act) 
requires  ozone  nonattainment  plans  to 
include  regulations  providing  for  VOC 
emission  reductions  from  existing 
sources  through  the  adoption  of 
Reasonably  Available  Control 
Technology  (RACT).  The  EPA  defined 
RACT  in  a  September  17, 1979,  Federal 
Register  (FR)  document  (44  FR  53762) 
as: 

The  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting  by  die 
application  of  control  technology'  that  is 
reasonably  available  considering 
technological  and  economic  feasibility. 

Through  the  publication  of  Control 
Technique  Guideline  (CTG)  documents, 
EPA  has  identified  pollution  control 
levels  that  EPA  presumes  to  constitute 
RACT  for  various  categories  of  sources. 
Where  the  State  finds  the  presumptive 
norm  applicable  to  an  individual  source 
or  group  of  sources,  the  State  typically 
adopts  requirements  consistent  with  the 
presumptive  norm.  However,  States  may 
develop  case-by-case  RACT 
determinations  if  a  particular  facility 
cannot  meet  the  presimiptive  norm  of 
RACT  set  forth  in  the  CTG.  These  case- 
by-case  determinations  are  called 
^yiACT  determinations  and  are 
approved  with  the  understanding  that 
they  demonstrate  that  no  equivalent 
alternative  technology  is  available  and 
that  no  emission  control  equipment  is 
technically  or  economically  feasible. 
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RTIS  is  applying  for  an  ARACT  under 
this  policy. 

A.  Raytheon  TI  Systems,  Inc. 

Located  at  Lenunon  Avenue  in  Dallas, 
Texas,  RTIS  manufactures  computer- 
related  electronics  for  private, 
commercial  and  military  use.  As  part  of 
its  manufacturing  operations,  RTIS  uses 
solvents,  inks,  thinners  and  urethanes  to 
coat  metal  components.  It  has  reported 
VOC  emissions  exceeding  the  6.7 
pounds  of  VCX]  per  gallon  of  solids  limit 
on  an  individual  line  basis.  Since  the 
present  method  of  coating  uses  a 
volatile  solvent  in  amounts  which 
exceed  the  limit  under  Texas  Regulation 
V,  Section  115.421(4)  VOC  emission 
standard,  RTIS  has  requested  an 
exemption  under  115.427(a)(S)(B)  which 
will  allow  them  to  use  an  alternative 
method  to  meet  the  RACT 
specifications. 

B.  Alternate  RACT  Analysis 

EPA  developed  a  guidance  document 
entitled  Guidance  for  developing  an 
Alternate  Reasonably  Available  Gintrol 
Technology  (RACT)  Demonstration  for 
the  Tulsa  Aerospace  Industry,  dated 
October  2, 1989.  This  document  applies 
to  the  Aerospace  industry  and  was 
applicable  to  RTIS's  ARACT  analysis  as 
well.  This  document  was  issued  for 
States  and  industries  to  follow  in 
developing  documents  to  justify 
deviation  from  the  recommended  CTG 
approach.  The  EPA  has  reviewed  the 
RTIS  ARACT  proposal  based  on  this 
guidance.  A  copy  of  this  guidance 
document  is  included  in  the  technical 
support  document. 

KTIS  investigated  the  options 
available  for  reducing  emissions  from  its 
surface  coating  operations.  Among  those 
were  coating  reformulation,  enhanced 
application  techniques  that  would 
improve  transfer  e^iciency,  facility 
redesign  and  add-on  control  equipment 
to  reduce  VOC  emissions. 

RTIS  investigated  the  use  of  low- 
solvent  coating  technologies.  Among 
those  were  high-solids  coatings,  water- 
borne  coating  and  powder  coatings.  The 
current  suppliers  of  surface  coatings  to 
RTIS  were  contacted  to  determine  if 
such  coatings  were  either  currently 
available  or  soon  to  be  available.  Where 
substitute  coatings  were  discovered, 
they  have  been  incorporated  into  the 
provisions  of  this  ARACT 
determination.  For  those  coatings  not 
replaced  with  low-solvent  coatings, 
individual  coating  limits  have  been 
established. 

In  addition  to  researching  alternate 
low  solvent  coatings  and  developing 
alternate  VOC  limits  for  other  coatings, 
RTIS  has  investigated  various  high- 


transfer  efficiency  applications 
including  electrostatic  deposition, 
powder  coating  technology  and  hot 
spray  units.  RllS  reviewed  five  high 
volume  low  pressure  (HVLP) 
application  systems,  and  found  one 
system  to  be  ten  to  30  percent  more 
efficient  than  its  competitors.  RTIS 
selected  this  system  and  is  currently 
expanding  its  use  throughout  the  paint 
shop,  whenever  feasible.  Electrostatic 
applicators  were  installed  on  one 
program,  but  the  system  did  not  perform 
as  well  as  anticipated,  and  RTIS  plans 
to  discontinue  use  of  this  system  and 
pursue  expanded  use  of  HVLP  systems 
and  powder  coatings.  RTIS  evaluated 
powder  coatings  and  identified  four 
which  met  the  customer's  coating 
performance  criteria.  These  coatings  are 
being  introduced  into  production. 

As  mentioned  above,  RTIS 
investigated  the  use  of  add-on  control 
equipment  in  its  operations.  Control 
technology  vendors  were  contacted  to 
determine  if  such  equipment  could  be 
suitable  for  RTIS's  specific  operations. 
Four  primary  types  of  abatement 
systems  were  considered:  Regenerative 
thermal  oxidation,  carbon/zeolyte 
concentration  with  oxidation,  ozonation 
and  biological  destruction.  The  total 
cost  effectiveness  estimates  for  the 
various  types  of  add-on  controls  were 
prepared  and  analyzed  for  feasibility. 
Cost  estimated  were  developed  based  on 
4.8  tons  per  year  of  VOC  removed  at  a 
minimum  destruction  efficiency  of  95 
percent  for  any  system.  The  actual 
concentration  of  VOC  in  the  exhaust 
stream  and  the  total  volume  of  air  to  be 
treated  are  tbe  primary  factors 
considered  when  determining  cost 
effectiveness.  While  there  are  several 
add-on  technically  feasible  systems 
available,  RTIS  Lemmon  Avenue  facility 
concluded  that  none  are  economically 
cost  effective. 

The  EPA  reviewed  the  information 
developed  by  RTIS  and  agrees  that  the 
majority  of  the  costs  should  not  be 
considered  cost  effective  in  this 
situation  relative  to  the  cost 
effectiveness  assumed  in  the  CTG  for 
miscellaneous  metal  parts  and  products. 
Again,  please  refer  to  the  EPA's 
technical  support  document  for  a 
complete  listing  of  the  vendors 
contacted,  emission  reduction 
calculations  for  various  control  systems, 
as  well  as  the  cost  determinations  for 
add-on  controls. 

RTIS's  request  for  exemption  under 
Texas  Regulation  V,  Section 
115.427(6)(B)  is  approved  based  on  the 
information  provided  by  RTIS  and 
special  stipulations  specified  in  the 
state  submittal.  The  EPA's  review  of  the 
information  provided  by  the  State  of 


Texas  and  RTIS  has  shown  that 
presently  no  low  VOC  applicable 
coatings  are  commercially  available  and 
that  no  add-on  emission  controls  are 
economically  feasible.  They  believe  that 
the  RACT  requirements  in  Section 
115.421  are  not  reasonable  for  RTIS  and 
are  granting  RTIS  an  ARACT  as  the 
exemption  from  the  regulation.  The  EPA 
has  determined  that  the  VOC  emission 
limit  and  special,stipulations  discussed 
in  the  State  submittal  constitute  RACT 
for  RTIS.  Please  see  the  State's  submittal 
and  Commission  Order  for  details  on 
the  VOC  emission  limit  and  the  specific 
stipulations  which  constitute  RACT  for 
RTIS. 

n.  Final  Action 

The  EPA  is  approving  Texas'  site- 
specific  RACT  determination  issued  by 
the  State  of  Texas  under  Commission 
Order  Number  961180-SIP,  dated 
December  4, 1996,  as  a  revision  to  the 
Texas  SIP.  The  EPA  has  reviewed  this 
request  for  revision  of  the  federally 
approved  SIP  for  conformance  with  the 
provisions  of  the  Act.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  is  efbctive  April  10, 
1998,  unless  adverse  or  critical 
comments  are  postmarked  by  March  11, 
1998.  If  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received  on  this  action,  the  public  lis 
advised  that  this  action  is  effective  April 
10.  1998. 

The  EPA  has  reviewed  this  request  for 
conformance  with  the  provisions  of  the 
Act  and  has  determined  that  this  action 
conforms  to  those  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

"The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  ^e  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  25566  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

'The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  10, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjecto  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Dated:  January  9, 1998. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator,  Region  VI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sut)part  SS — Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

§52.2270    Mcntmcation  of  Plan. 

*        •        •        •        • 

(0*  •  • 

(108)  A  revision  to  the  Texas  State 
Implementation  Plan  to  adopt  an 
alternate  control  strategy  for  the  surface 
coating  processes  at  Raytheon  TI 
Systems,  Inc.,  Lemmon  Avenue  Facility. 

(i)  Incorporation  by  reference. 

(A)  Commission  Order  Number  96- 
118(^-SIP  issued  and  effective  December 
4, 1996.  for  Texas  Instruments.  Inc., 


prior  owner  of  the  Lemmon  Avenue 
facility,  approving  an  Alternate 
Reasonably  Available  Control 
Technology  (ARACT)  demonstration  for 
its  Lemmon  Avenue  facility.  Raytheon 
TI  Systems  assumed  operating 
responsibility  for  this  facility  on  July  3, 
1997. 

(B)  A  letter  from  the  Governor  of 
Texas  dated  January  9. 1997.  submitting 
the  TI  ARACT  to  the  Regional 
Administrator. 

(ii)  Additional  material.  The 
document  prepared  by  the  Texas  ^ 

Natural  Resource  Conservation 
Commission  titled  "A  Site-Specific 
Revision  to  the  SIP  Concerning  the 
Texas  Instruments  Lemmon  Avenue 
Facility." 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

49  CFR  Parts  60  and  61 

(FRL-5e6a-«l 

Technical  Amendments  to  Standards 
of  Performance  for  Naw  Stationary 
Sources  National  Entission  Standards 
for  Hazardous  Air  Pollutants  Addition 
of  Method  29  to  Appendix  A  of  Part  60 
and  Amendments  to  Method  101 A  of 
Appendix  B  of  r>art  61 ;  Correction  of 
Effective  Daie  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  imder  CRA. 

SUMMARY:  On  April  25,  1996  (61  FR 
18260),  the  Environmental  f*rotection 
Agency  published  in  the  Federal 
Register  a  final  rule  adding  Method  29, 
"Extermination  of  Metals  Emissions 
from  Stationary  Sources,"  to  appendix 
A  of  part  60,  and  maiung  amendments 
to  Method  lOlA  of  appendix  B  of  part 
61,  which  established  an  effective  date 
of  April  25,  1996.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  9, 1998  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  9, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  February  9, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
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Tom  Eagles.  OAR,  at  (202)  260-5585. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  April  25.  1996  (61  FR 
18260)  by  operation  of  law.  the  rule  did 
not  take  effect  on  April  15.  1996.  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAG.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  Hnds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  April  25.  1996. 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA.  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  April  25. 1996.  Federal 
Register  should  he  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 


addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  EPAs 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  April  25. 1996. 
Federal  Register  document 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
February  9. 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30, 1998. 
Carol  Browner, 
Administrator 
(FR  Doc.  98-3016  Filed  2-6-98;  8:45  am) 

BItUNO  COOC  MM  eo  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[FRL-6959-1] 

Tectinical  Amendments  to  Clesn  Air 
Act  Final  Interim  Approval  of  Operating 
Permits  Programs;  Delegation  of 
Section  112  Standards;  State  of 
Massactiusatts;  Correction;  Correction 
of  Effective  Date  Under  Corigressional 
Review  Act  (CRA) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  interim  approval 
correction;  correction  of  effective  date 
under  CRA. 


summary:  On  May  15.  1996,  EPA 
promulgated  interim  approval  of  the  40 
CFR  part  70  Operating  Permits  Program 
for  the  Commonwealth  of 
Massachusetts.  That  document  correctly 
identified  the  effective  date  of  the 
approval  as  May  15. 1996.  The  May  15. 
1996.  document  also  amended  the  text 
of  40  CFR  part  70,  Appendix  A.  to 
reflect  the  effective  date  of  the  interim 
approval:  however,  an  incorrect  date 
was  added  to  Appendix  A.  On  June  20, 
1996  (61  FR  31442)  EPA  published  a 
final  rule  amending  40  CFR  part  70, 
Appendix  A,  to  correct  the  effective  date 
in  Appendix  A  to  May  15, 1996.  This 
document  corrects  the  effective  date  of 
the  June  20. 1996,  rule  to  February  9. 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  eff^ective  on 
February  9, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robyn  McCarville,  EPA  Region  I,  at 
(617)  565-9128. 
■  SUPPt^MENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  June  20. 1996.  rule 
as  required;  thus,  although  the  rule  was 
promulgated  on  June  20.  1996  (61  FR 
31442)  by  operation  of  law.  the  rule  did 
not  take  effect.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  eRiective  date  of  the  June  20, 1996. 
rule  consistent  with  the  provisions  of 
the  CRA.  The  effective  date  of  the  May 
15. 1996,  interim  approval  (61  FR 
24460)  is  not  changed. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  arejmpracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and- an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
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of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553{b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  June  20, 1996, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
ExecuUve  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Order  for  the  underlying  nde 
is  discussed  in  the  May  15, 1996, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effiective  on 
February  9, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 


Dated:  January  30. 1998. 
Carol  Browner, 
Administrator. 
(PR  Doc.  98-3014  Filed  2-«-98;  8:45  am] 

BILUNQ  CODE  •5W-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[FRL-6959-6] 

Tectinlcai  Amendments  to  BHenthrin; 
Pesticide  Tolsfance;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule:  correction  of 
effective  date  under  CRA. 

summary:  On  June  12, 1996  (61  FR 
29676),  the  Environmental  Ptotection 
Agency  published  in  the  Federal 
Register  a  final  rule  establishing  a 
tolerance  for  residues  of  the  pesticide 
bifenthrin  in  or  on  the  raw  agricultural 
commodity  strawberries,  which 
established  an  effective  date  of  June  12, 
1996.  This  document  corrects  the 
effective  date  of  the  rule  to  February  9, 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  and  808. 
EFFECnVE  date:  This  rule  is  effective  on 
February  9. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Ho&nann,  OPPTS,  at  (202)  260- 
2922. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  as  required: 
thus,  although  the  rule  was  promulgated 
on  June  12. 1996  (61  FR  29676).  by 
operation  of  law,  the  rule  did  not  take 
effect  on  Jime  12. 1996,  as  stated.  Now 
that  EPA  has  discovered  its  error,  the 
rule  is  being  submitted  to  both  Houses 
of  Congress  and  the  GAO.  This 
document  amends  the  effective  date  of 
the  rule  consistent  with  the  provisions 
of  the  CRA. 

Section  408(e)(2)  of  the  Federai-Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)(2).  provides  that  the 


Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1),  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  Public  procedure  are 
uimecessary.  The  Agency  finds  that  this 
constitutes  good  cause  imder  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  imderlying  rule  since  June 
12, 1996,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFIDCA,  today's  rule  is  effective  upon     _ 
publication.  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  June  12, 1996,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  official  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statue,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Re^gulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  June  12. 1996.  Federal 
RMistn*  dociunent. 

Pursuant  to  5  U.S.C.  801{a)(l)(Aj,  as 
added  by  the  Small  Business  Regiilatory 
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Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
%  General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
February  9.  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated  January  30.  1998. 
Carol  Browner. 
Administrator. 
jFR  Doc.  9ft-3013  Filed  2-fr-98:  8:45  am) 


ENVIROflMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[FRL-599»-4] 

Technical  Amandments  to  Ettiana, 
1,1.1  TrHluofO-;  Ravocatlon  of  a 
Signmcant  Naw  Uaa  Rule;  Corractlon 
of  Effactiva  Data  Under  Congraaalonal 
Raviaw  Act  (CRA) 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule:  correction  of 
effective  date  under  CRA. 


:  On  June  27.  1996  (61  FR 
33374).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  Hnal  rule  revocating  a 
signiTicant  new  use  rule  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  for  ethane.  1.1.1 
trifluoro,  based  on  receipt  of  new  data, 
which  established  an  effective  date  of 
July  29.  1996.  This  document  corrects 
the  effective  date  of  the  rule  to  February 
9.  1998  to  be  consistent  with  sections 
801  and  808  of  the  Congressional 
Review  Act  (CRA).  enacted  as  part  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  9, 1998. 

FOA  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann.  OPPTS  at  (202)  260- 
2922. 
S(JPPI.EMDfrARY  INFORMATKM: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 


promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  June  27.  1996  (61  FR 
33374)  by  operation  of  law,  the  rule  did 
not  take  effect  on  July  29, 1996,  as  stated 
therein.  Now  that  EPA  has  discovered 
its  error,  the  rule  is  being  submitted  to 
both  Houses  of  Congress  and  the  GAO. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administration 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  Hnds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  mffking  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consisted  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 

ftrocedure  are  unnecessary.  The  Agency 
inds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  June  27,  1996, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  June  27, 1996,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultation  with  State  officials  as 


S{}ecified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  June  27,  1996,  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
February  9, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30. 1998. 
Carol  Browner, 
Administrator. 

[FR  Doc.  98-3027  Filed  2-6-98:  8:45  am) 
SNJJNO  oooE  mm  »o  m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

pa  Dodwt  No*.  97-142,  95-22. 96-111;  CO 
Docket  Na  93-23;  RM-7931;  I8P-02-007: 
FCC  96-10] 

Foraign  Participation  in  tha  U.S. 
Tatocommunicationa  Market  and  Non- 
U.S.-Llcanaad  Satallitaa  ProvkJing 
Domaatic  and  International  Service  in 
tha  United  Stataa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  announcement  of 

effective  date. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  December  4. 1997,  a 
summary  of  a  Report  and  Order  that  it 
adopted  on  November  25, 1997,  that 
adopted  a  new  standard  for  foreign 
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participation  in  the  U.S.  satellite 
services  market  consistent  with  the 
United  States'  obligations  under  the 
WTO  Basic  Telecom  Agreement,  62  FR 
64167.  Certain  of  the  rules  adopted  in 
that  order  contained  new  or  modified 
informatipi  collections.  This  document 
announces  the  effective  date  of  those 
rules. 

EFFECTIVE  DATE:  The  amendments  to 
§§25.113,  25.115,  25.130,  25.131,  and 
25.137,  published  at  62  FR  64167.  will 
become  effective  on  February  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Campbell  or  Linda  Haller  at 
(202)  418-0719. 

SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Commission's  order. 
FCC  98-10.  adopted  and  rdeased 
January  29, 1998.  The  complete  text  of 
this  order  is  available  for  inspection  emd 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  N.W.,  Washington, 
D.C.,  and  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  SUeet,  N.W., 
Washington,  DC  20036,  telephone:  202- 
857-3800:  fax:  202-857-3805. 

2.  On  November  25. 1997,  the 
Commission  adopted  order  FCC  97-398 
in  IB  Docket  Nos.  97-142  and  95-22, 
and  the  Commission  adopted  order  FCC 
97-399  in  IB  Docket  No.  96-111,  CC 


Docket  No.  93-23,  RM-7931,  and  File 
No.  ISP-92-007.  Summaries  of  both 
orders  were  published  in  the  Federal 
Register.  See  62  FR  64741  (Dec.  9, 1997) 
(FCC  97-398):  62  FR  64167  (Dec.  4. 
1997)  (FCC  97-399).  In  each  of  those 
orders,  the  Commission  stated  that  the 
policies,  rules,  and  requirements  would 
take  effect  thirty  days  after  publication 
in  the  Federal  Register  or  in  accordance 
with  5  U.S.C.  801(a)(3)  and  44  U.S.C. 
3507  and  that  the  Commission  would 
publish  a  document  at  a  later  date 
announcing  the  effective  date.  The 
Commission  also  reserved  the  right  to 
reconsider  the  effective  dates  if  the 
WTO  Basic  Telecom  Agreement  did  not 
take  effect  on  January  1. 1998.  The  WTO 
Basic  Telecom  Agreement  will  enter 
into  force  on  February  5, 1998. 

3.  Certain  of  the  amendments  to  the 
Commission's  rules  imposed  new  or 
modified  information  collection 
requirements.  The  new  or  modified 
information  collection  requirements 
imposed  in  FCC  97-398  were  approved 
by  the  Office  of  Management  and 
Budget  (0M6)  on  January  21. 1998.  See 
0MB  No.  3060-0686.  The  Commission 
expects  tojeceive  OMB  approval  of  the 
new  or  modified  information  collection 
requirements  imposed  in  FCC  97-399 
before  February  9, 1998. 

4.  Because  of  congressional  review 
procedures  required  by  the  Contract 
with  America  Advancement  Act.  5 


U.S.C.  801-808,  the  rules  adopted  in  the 
Foreign  Participation  Order,  FCC  97- 
398,  cannot  become  effective  before 
February9, 1998.  InFRDoc.  No.  98-        \ 
2852,  63  FR  5743  (Feb.  4, 1998),  the 
Commission  announced  that  February  9, 
1998,  would  be  the  effective  date  of  the 
rules  adopted  in  FCC  97-398.  The 
Commission  finds  that,  to  aid  consistent 
application  of  the  new  policies,  it  would 
serve  the  public  interest  for  the  rules 
adopted  in  both  orders  to  become 
effective  simultaneously.  We  therefore 
find  that  it  serves  the  public  interest  for 
the  rules  adopted  in  FCC  97-399  to 
become  effective  on  February  9, 1998. 

5.  Therefore,  it  is  ordered  that  the 
policies,  rules,  and  requirements 
established  in  FCC  97-399  shall  take 
effect  on  February  9, 1998,  following 
approval  by  the  Office  of  Management 
and  Budget.  If  OMB  approval  is  not 
received  by  February  9,  a  notice  will  be 
published  in  the  Federal  Register 
stating  that  the  information  collections 
are  not  yet  in  effect. 

6.  This  publication  satisfies  our 
statement  that  the  Commission  would 
publish  a  document  announcing  the 
effective  date  of  the  rules. 

Federal  Communications  Commission. 
Magalie  Roman  Saias, 

Secretary.  ~~ 

[FR  Doc.  98-3218  Filed  2-6-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  ol  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  o(  the  fmal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MaricaUng  Sarvic* 

7CFRPart205 
[m  <•  00  21 

National  Organic  Program;  Exiansion 
of  Commant  Pariod  on  Propoaad  Rula 

AQBCV:  Agricultural  Marketing  Service, 

USDA. 

ACmON:  Extension  of  comment  period  on 

the  National  Organic  Program  proposed 

rule. 


f:  The  Agricultural  Marketing 
Service  (AMS)  is  extending  the  public 
comment  period  on  the  proposed  rule  to 
establish  a  National  Organic  Program 
(NOP)  from  March  16, 1998  to  April  30. 
1998.  This  proposed  rule  was  published 
in  the  Fedwal  Register  on  December  16. 
1997. 

DATES:  Comments  must  be  submitted  on 
or  before  April  30.  1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  proposal  to:  Eileen  S.  Stommes, 
Deputy  Administrator.  USDA-AMS- 
TM-NOP.  Room  4007  South  Building. 
Ag  Stop  0275.  P.O.  Box  96456. 
Washington.  DC.  20090-6456. 
Comments  also  may  be  sent  by  fax  to 
(202)  690-4632.  Additionally, 
comments  may  be  sent  via  the  Internet 
through  NOP's  homepage  at:  http:// 
www.ams.usda.^ov/nop.  See  the 
SUPPLBMBfTARY  INF0RMATK3N  for  further 
details  on  submitting  comments. 
FOR  FURTHER  INFOnMATKSN  CONTACT: 
Michael  I.  Hankin.  Senior  Agricultural 
Marketing  Specialist.  USDA-AMS-TM- 
NOP.  Room  2510  South  Building,  P.O. 
Box  96456.  Washington.  DC.  20090- 
6456;  Telephone:  (202)  720-3252;  Fax: 
(202)  690-3924. 
SUPPLEMENTARY  INFORMATION: 

Purpoac 

.    A  proposed  rule  to  establish  a  NOP 
was  published  in  the  Federal  Register 
(62  PR  65849)  on  December  16.  1997. 
The  program  is  proposed  under  the 


Organic  Foods  Production  Act  of  1990. 
as  amended  (7  U.S.C.  6501  et.  seq.), 
which  requires  the  establishment  of 
national  standards  governing  the 
marketing  of  certain  agricultural 
products  as  organically  produced  to 
facilitate  commerce  in  fresh  and 
processed  food  that  is  organically 
produced  and  to  assure  consumers  that 
such  products  meet  consistent 
standards.  This  program  would 
establish  national  standards  for  the 
organic  production  and  handling  of 
agricultural  products,  which  would 
include  a  National  List  of  synthetic 
substances  approved  for  use  in  the 
production  and  handling  of  organically 
produced  products.  It  also  would 
establish  an  accreditation  program  for 
State  officials  and  private  persons  who 
want  to  be  accredited  to  certify  farm, 
wild  crop  harvesting,  and  handling 
operations  that  comply  with  the 
program's  requirements,  and  it 
certification  program  for  farm,  wild  crop 
harvesting,  and  handling  operations  that 
want  to  be  certified  as  meeting  the 
program's  requirements.  The  program 
additionally  would  include  labeling 
requirements  for  organic  products  and 
products  containing  organic  ingredients, 
and  enforcement  provisions.  Further, 
the  proposed  rule  provides  for  the 
approval  of  State  organic  programs  and 
the  importation  into  the  United  States  of 
organic  agricultural  products  from 
foreign  programs  determined  to  have 
requirements  at  least  equivalent  to  those 
of  the  NOP. 

Submission  of  Comments 

Comments  may  be  submitted, 
electronically,  in  writing  or  by  fax. 
Written  comments  submitted  by  regular 
mail  and  faxed  comments  should  be 
identifled  with  the  National  Organic 
Program  Proposed  Rule  Docket  Number: 
TMD-94-0(>-2.  Multiple  page 
comments  submitted  by  regular  mail 
should  not  be  stapled  or  clipped  to 
facilitate  the  timely  scanning  and 
posting  of  these  comments  to  NOP 
homepage.  Persons  submitting  written 
or  faxed  comments  are  requested  to 
identify  the  topic  and  section  number, 
if  applicable,  to  which  the  comment 
refers:  for  example,  for  a  comment 
regarding  feed  for  organic  livestock, 
reference  Livestock  and  section  205.13. 
Topics  should  be  selected  from  the 
following  list:  General.  Proposed 
Effective  Date,  Regulatory  Impact 


Assessment.  Regulatory  Flexibility 
Analysis.  Paperwork  Reduction  Act, 
Definitions,  Applicability  (section 
205.3),  Crops,  Livestock,  Handling, 
National  List,  Labeling,  Certification, 
Accreditation,  State  Programs,  Fees, 
Compliance.  Appeals,  and  Equivalency. 

It  is  our  intention  to  have  all 
comments,  whether  mailed,  faxed  or 
submitted  via  the  Internet,  available  for 
viewing  the  NOP  homepage  at  http:// 
www.ams.usda.gov/nop  in  a  timely 
manner.  Comments  submitted  in 
response  to  this  proposal  will  be 
available  for  viewing  at  USDA-AMS, 
Transportation  and  Marketing,  Room 
2945-South  Building,  14th  and 
Independence  Ave.,  S.W.,  Washington, 
D.C.,  firom  9:00  a.m.  to  1:00  p.m.,  and 
from  2:00  p.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  official  Federal 
holidays).  Persons  wanting  to  visit 
Department  of  Agriculture,  South 
Building  to  view  comments  received  in 
response  to  this  proposal  are  requested 
to  make  an  appointment  in  advance  by 
calling  Martha  Bearer  at  (202)  720-8037. 

Reasons  for  Granting  an  Extension 

The  National  Organic  Standards 
Board  (NOSB),  an  advisory  board  to  the 
Secretary  regarding  the  program,  has 
requested  an  extension  of  the  comment 
period.  NOSB  requested  an  extension  to 
accommodate  the  timing  of  the  next 
NOSB  meeting,  which  NOSB  intends  to 
conduct  during  the  week  of  March  16- 
20,  1998.  The  schedules  of  the 
individual  members  of  NOSB  prevented 
holding  NOSB  meeting  prior  to  March 
15.  At  the  meeting,  details  of  which  will 
be  annoimced  shortly  in  the  Federal 
Register,  NOSB  intends  to  review 
Committee  reports  and  prepare  NOSB 
comments  to  the  proposed  rule  for 
submission  to  USDA. 

Others  have  also  requested  an 
extension  of  the  comment  f>eriod.  These 
individuals  and  organizations  include: 
State  government  officials, 
manufacturers,  and  a  trade  organization 
representing  the  organic  industry. 
Examples  of  reasons  given  for 
requesting  an  extension  of  the  comment 
period  include  the  length  and 
complexity  of  the  proposed  rule,  and 
the  time  required  for  commenters  to 
arrange  and  conduct  listening  sessions 
to  obtain  input  from  constituents  who 
will  be  affected  by  the  finial  regulations. 

After  careful  consideration  of  the 
requests  submitted  to  the  Agency,  AMS 
has  decided  to  grdnt  an  extension  of  the 
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comment  period  for  an  additional  45 
days,  or  until  April  30, 1998.  This 
extension  of  the  comment  period  will 
provide  interested  persons  a  total  of  135 
days  to  review  the  proposed  rule  and 
submit  comments.  AMS  believes  that 
this  45  day  extension  will  provide  a 
sufficient  period  of  time  for  all 
commenters  so  that  a  further  extension 
would  be  unnecessary. 

Accordingly,  AMS  is  extending  the 
comment  period  on  the  NOP  proposed 
rule  until  April  30, 1998. 

Authority:  7  U.S.C.  6501-6522. 
Dated:  February  5, 1998. 
Eileen  S.  Stonunas, 

Deputy  Administrator,  Transportation  and 

Marketing. 

IFR  Doc.  9a-3285  Filed  2-5-98;  11:09  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[DociWt  No.  97-NM-151-AD] 
RIN  212&-AA04 

Airworthiness  Directives;  Saab  IModel 
SAAB  2000  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  for  excessive  wear 
of  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  wing  spars,  and  corrective  actions, 
if  necessary.  This  proposal  also  would 
require  repetitive  replacement  of  the 
control  cables  and  cable  guides  with 
new  or  serviceable  components.  This 
proposal  is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  excessive 
wear  on  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  wing  spars,  which  could  result  in 
broken  aileron  control  cables  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
March  11, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
151-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  Saab  Aircraft  Product 
Support,  S-581.88,  Linkoping,  Sweden. 
This  information  may  be  examined  at 
the  FAA,  TranspMJrt  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  (425)^27-2110; 
fax  (425)  227-1149. 
SUPPLEMDfTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-151-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


97-NM-151-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

DiscusMon 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  it  has  received  reports 
of  excessive  wear  of  the  aileron  control 
cables  at  the  positions  of  the  cable 
guides  located  at  the  rear  wing  spars. 
The  cause  of  this  wear  has  been 
attributed  to  chafing  that  occurred 
between  the  cables  and  the  cable  guides. 
Such  wear,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
broken  aileron  control  cables  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-27-033,  dated  April  29, 1997. 
which  describes  procedures  for 
repetitive  inspections  for  excessive  wear 
of  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  wing  spars,  and  corrective  actions, 
if  necessary.  These  corrective  actions 
include  replacement  of  discrepant 
cables,  cable  guides,  and  pulleys  with 
serviceable  parts;  and  rotation  of  the 
cable  pulleys  to  ensure  that  the  bearings 
are  not  damaged.  The  service  bulletin 
also  describes  procedures  for  repetitive 
replacement  of  the  control  cables  and 
cable  guides  with  new  or  serviceable 
control  cables  and  cable  guides.  The 
LFV  classi^ed  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  SAD  No.  1-111. 
dated  April  30, 1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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ExpUiMtion  of  RaquireoMiits  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Inlerim  Actioa 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
S180,  or  $60  per  airplane,  per  inspection 
cycle. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  replacement 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,440.  or  $480  per 
airplane,  per  replacement. 

The  cost  im(>act  figures  discussed 
above  are  bascKl  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
-A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

List  of  SubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  paif  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.13    [Amandod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  97-NM-151-AD. 
Applicability:  Model  2000  series  airplanes, 
serial  numbers  004  through  059  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision. .cegardiess  of  whether  it  has  been 
modified,  akred.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  ef!cK:t  of  the  modification,  alteration,  or 
refiair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  excessive  wear  of  the 
aileron  control  cables,  cable  guides,  and 
cable  pulleys  located  at  the  rear  wing  spars, 
which  could  result  in  broken  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Inspect  to  detect  discrepancies  of  the 
left-  and  right-hand  aileron  control  cables, 
cable  guides,  and  cable  pulleys  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD.  as  applicable,  in  accordance  with  Saab 
Service  Bulletin  2000-27-033.  dated  April 
29. 1997.  Repeat  the  inspection  thereafter  at 


intervals  not  to  exceed  500  flight  hours.  If 
any  discrepancy  is  found  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  perform  corrective  action  in 
accordance  with  the  service  bulletin. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed:  Inspect 
at  the  later  of  the  times  specified  in 
paragraphs  (a)(1)(i)  and  (a)(l)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  1.800  total 
flight  hours:  or  within  1.800  flight  hours  after 
accomplishment  of  the  modification  or 
replacement  of  any  control  cable:  whichever 
occurs  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Saab 
Modification  5784  has  not  been  installed: 
Inspect  at  the  later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  3.200  total 
flight  hours,  or  within  3.200  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

Note  2:  Although  the  inspection  schedules 
of  this  AD  apply  to  both  len-  and  right-hand 
wing  cable  systems,  replacement  of  the  cable, 
guide,  or  pulley  on  one  wing  only,  prior  (o 
scheduled  replacement,  would  result  in 
subsequent  staggered  inspections  for  the 
components  of  the  left-  and  right-hand  cable 
systems. 

(b)  Replace  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  with  new  or 
serviceable  parts,  as  applicable;  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable;  in  accordance  with  Saab 
Service  Bulletin  2000-27-033.  dated  April 
29. 1997. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed: 
Replace  at  the  later  of  the  times  specified  in 
paragraphs  (b)(l)(i)  and  (b)(1)(ii)  of  this  AD. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  paragraph  (a)(1):  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  3.200  flight  hours  after 
replacement  of  any  control  cable. 

(i)  Prior  to  the  accumulation  of  3,200  total 
flight  hours:  or  within  3,200  flight  hours  after 
installation  of  the  modification,  or  after 
replacement  of  any  control  cable;  whichever 
occurs  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Modification 
5784  has  not  been  installed:  Replace  at  the 
later  of  the  times  specified  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  AD.  Thereafter, 
rejjeat  the  insi)ections  required  by  paragraph 
(a)  of  this  AD  at  the  time  specified  in 
p>aragraph  (a)(2);  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  6.200  flight  hours  following 
replacement  of  any  control  cable. 

(i)  Prior  to  the  accumulation  of  6.200  total 
flight  hours,  or  within  6,2(X)  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD- 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-111,  dated  April  30, 1997. 

Issued  in  Ronton,  Washington,  on  February 
2.1998. 
ItemUM.1 


ActingManagBT,  Tmnspoit  Airplane 
Dinctomte,  Aircraft  Certification  Service. 
[FR  Doc.  98-3129  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avialion  Adminialration 

140FRPartM 

[Docket  Na  07-NM-397-AO] 

Rm212fr-AA64 

Airwonhlnee*  Directlvee;  AMxtt  Model 
A310  and  A300-600  Seriee  Airplanee 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A3 10  and  A300- 
600  series  airplanes.  This  proposal 
would  require  a  one-time,  detailed 
visual  inspection  for  discrepancies  of 
the  electrical  bundles  in  the  power 
generation  dbmpartment,  and  conectiVe 
actions,  if  necessary.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  chafing  and 
consequent  damage  to  the  electrical 
generation  wires  in  the  101 VU  panel, 
which  could  result  in  a  loss  of  electrical 
generation  channels. 

DATES:  Comments  must  be  received  by 
March  11, 1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  g7-NM- 
337-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  infonnation  referenced  in 
the  proposed  rule  may  be  obtained  &x>m 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind. Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
&x  (425)  227-1149. 
SUPPIEMBHTARY  INFORMATION: 

Coounents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoaad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97^^M-337-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-337-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes.  The  DGAC  advises  that  an 
A300-600  series  airplane  experienced 
the  loss  of  both  main  alternating  current 
(AC)  electrical  generation  channels 
during  a  landing  rollout  due  to  wire 
chafing  and  short  circuiting  of  the 
electrical  generation  %vires  in  the  lOlVU 
panel  in  the  forward  avionic 
compartment.  Investigation  revealed 
that  such  chafing  may  result  if  a  cable- 
tie  is  missing,  or  if  the  wire  bundle  is 
routed  too  close  to  a  bracket,  or  if  the 
bundle  is  not  propierly  formed  and 
cables  consequently  balloon.  Prior  to  the 
incident,  the  airplane's  wiring  in  the 
associated  area  had  been  modified  in 
accordance  with  Airbus  Service 
Bulletins  A300-24-6064  and  A300-24- 
6058.  The  wiring  discrepancy  has  been 
attributed  to  inadequate  installaticH)  of 
this  modification  during  production.  A 
similar  modification  for  Model  A3 10 
series  airplanes  could  result  in  similar 
discrepancies  on  that  model.  Such 
discrepancies,  if  not  corrected,  could 
result  in  chafing  and  consequent 
damage  to  the  electrical  generation 
wires  in  the  101  VU  panel,  which  could 
result  in  a  loss  of  electrical  generation 
channels. 

E]q>IaBation  of  Relevant  Smrice 
Information 

Airbus  has  issued  All  Operator  Telex 
(AOT)  24-08.  dated  April  17, 1997, 
which  describes  procedures  for  a  one- 
time, detailed  visual  inspection  for 
discrepancies  (damage,  risk  of  chafing, 
loom  ballooning,  or  loose  or  missing 
cable  ties)  of  the  electrical  bundles  in 
the  power  generation  compartmen*.,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  repairing 
damaged  wires,  repositioning  the 
bundles  and  securing  the  routing  %vith 
cable  ties  to  ensure  adequate  clearance, 
and  checking  certain  clearances.  The 
DGAC  classified  this  AOT  as  mandatory 
and  issued  French  airworthiness 
directive  97-152-225(8).  dated  July  16, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufectured  in  France  and  are  type 
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certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DCAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  AOT  described  previously. 

Cost  Impact 

The  FAA  estimates  that  94  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,280.  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmendnMnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ^ 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  97-NM-337-AD. 

Applicability:  Model  A310  and  A300-600 
series  airplanes  on  which  any  of  the 
following  Airbus  service  bulletins  (or  earlier 
versions)  has  been  accomplished:  A310-24- 
2067.  Revision  1.  dated  March  18, 1997; 
A310-24-2072.  Revision  1.  dated  February  4, 
1997;  A3(X)-24-6058.  Revision  1.  dated 
)anuary  23. 1997;  or  A300-24-6064.  Revision 
1.  dated  February  4. 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appric4)>ility 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  fterfcrmance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiricaticn.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  consequent  damage 
to  the  electrical  generation  wires  in  the 
lOlVU  panel,  which  could  result  in  a  loss  of 
electrical  generation  channels,  accomplish 
the  following: 

(a)  Within  400  flight  hours  or  60  days  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  perform  a  one-time,  detailed 
visual  inspection  of  the  101 VU  panel 
electrical  bundles  installation  for  any 
discrepancy,  in  accordance  with  Airbus  All 


Operator  Telex  (AOT)  24-08.  dated  April  17, 
1997.  If  any  discrepancy  is  found,  prior  to 
further  flight,  correct  the  discrepancy  in 
accordance  with  the  AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  bom  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-152- 
225(B).  dated  July  16, 1997. 

Issued  in  Renton,  Washington,  on  February 
2. 1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  98-3128  Filed  2-6-98:  8:45  am] 

atUJNQ  CODE  4»10-19-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1S7 
[USCO-M-3385] 

Port  Access  Routes;  Prince  William 
Sound  via  Cape  Hinchinbrook 
Entrance  and  Passages  Within  ttte 
Sour>d  Between  Port  Valdez  and  Cape 
Hinchinbrook 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Port  Access  Route 

study;  request  for  comments. 

If 
SUMMARY:  The  Coast  Guard  is 
conducting  a  port  access  route  study  to 
evaluate  the  need  for  modifications  to 
current  vessel  routing  and  traffic 
management  measures  in  the 
approaches  to  and  departures  from 
Prince  William  Sound  and  within 
Prince  William  Sound.  This  study  is 
being  conducted  because  of  comments 
received  from  commercial  vessels  which 
operate  in  the  area  and  the  results  of  the 
Prince  William  Sound  Risk  Assessment. 
This  port  access  route  study  will 
determine  what,  if  any,cluuiges  to  the 
existing  traffic  separation  scheme  (TSS) 
in  the  approaches  to  Prince  William 
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Sound  are  needed.  As  a  result  of  this 
study,  a  new  or  modified  TSS  and/or 
precautionary  areas,  or  other  vessel 
operating  requirements  may  be 
proposed  in  the  Fedovl  Register. 
DATES:  Conunents  must  be  received  on 
or  before  May  11, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility,  (USCG 
98-3385).  U.S.  Department  of 
Transportation  (DOT),  400  Seventh 
Street  SW..  Washington.  DC  20590- 
0001,  or  deliver  them  to  room  PL-401, 
located  on  the  Plaza  Lev^  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  pm.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand  delivered  to  this  address. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  preamble,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  ,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address 
between  10  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  electronically  access  the 
public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  docket, 
contact  Carol  Kelley,  Coast  Guard 
Dockets  team  Leader  or  Paulette  Twine, 
Chief,  Documentary  Services  Division, 
U.S.  Department  of  Transpoj^ation, 
telephone  202-366-9329;  for 
information  concerning  the  notice  of 
study,  contact  Commander  K.  Hamblett, 
Seventeenth  Coast  Guard  District  (907) 
463-2264.  Conunander  R.  Morris, 
Project  Officer,  Captain  of  the  Port, 
Valdez  (907)  835-7210,  Lieutenant  C. 
Holmes.  VTS  Valdez  (907)  835-7209,  or 
Ms.  M.  Hegy.  Project  Manager,  U.S. 
Coast  Guard  Headquarters,  Waterways 
Management  Staff  (C;-M-2),  (202)  267- 
0415. 
SUPPLEMBfTARY  INFORMATION: 

Request  fisr  Comments 

The  Coast  Guard  encoiurages 
interested  persons  to  participate  in  this 
study  by  submitting  written  data,  views, 
or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(USCG-98-3385)  and  the  specific 
section  of  this  dociunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  one 
copy  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8Va  by  11  inches,  suitable  for  copying 
and  electronic  filing  to  the  EXDT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 


acknowledgment  of  receipt  of  your 
comment,  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consiaer  all 
comments  received  during  the  comment 
period.  The  comments  will  be 
considered  in  the  study  and  in 
developing  any  regulatory  proposals. 

The  Coast  Guard  intends  to  nold  at 
least  one  public  meeting  to  listen  to  the 
commercial  and  recreational  users  of  the 
waters  in  the  study  area.  Our  goal  is  to 
reduce  the  risk  of  collisions  and 
groimdings  both  within  Prince  William 
Sound  and  outside  Cape  Hinchinbrook. 
Details  of  the  meeting  will  be 
announced  in  a  separate  notice  in  the 
Federal  Register  as  well  as  locally. 

The  Coast  Guard's  Marine  Safety 
Office,  Valdez.  AK,  in  consultation  with 
the  Seventeenth  Coast  Guard  District 
Juneau,  AK,  will  conduct  the  study  and 
develop  recommendations.  Conunander 
RJ.  Morris.  Captain  of  the  Port,  Valdez. 
AK  (907)  835-7209  is  the  project  officer 
responsible  for  the  study. 

Background  and  Purpose 

The  1978  amendments  to  the  Ports 
and  Waterways  Safety  Act  (PWSA).  33 
U.S.C.  1223(c),  require  that  a  port  access 
route  study  be  conducted  prior  to 
establishing  or  adjusting  fairways  or 
TSS's.  The  Coast  Guard  is  undertaking 
a  port  access  route  study  to  determine 
the  effect  of  amending  the  TSS  on  vessel 
traffic  safety  in  the  study  area. 

The  approaches  to/and  areas  within 
Prince  William  Sound  were  last  studied 
in  1981,  and  the  results  were  published 
on  December  14. 1981  (46  FR61049). 
The  current  TSS  stems  fi-om  that  study. 

This  study  continues  the  effort  to 
evaluate  navigation  risk  in  the  study 
area.  On  December  15. 1996,  the  Prince 
WiUiam  Sound  Risk  Assessment  was 
completed.  An  addendum  to  the  study 
found  that  removal  of  the  southern 
dogleg  in  the  existing  TSS  would  result 
in  a  minor  overall  reduction  in  risk,  due 
to  less  transit  time  required  by 
participating  vessels.  In  addition, 
improved  traffic  management  will  be 
realized. 

Definitions  r 

The  following  definitions  are 
provided  to  assist  reviewers  and 
commenters  in  reviewing  docket 
materials  and  making  recommendations. 

An  internationally  recognized  vessel 
routing  system  is  one  or  more  routes  or 
routing  measures  aimed  at  reducing  the 
risk  of  casualties.  A  system  may  include 
TSS's,  two-way  routes,  recommended 
tracks,  areas  to  be  avoided,  inshore 
traffic  zones,  roundabouts, 
precautionary  areas,  and  deep-water 
routes. 


A  TSS  is  a  routing  measure  that 
minimizes  the  risk  of  collision  by 
separating  vessels  into  opposing  streams 
of  traffic  through  the  establishment  of 
traffic  lanes. 

A  two-way  route  is  a  route  within 
defined  limits  inside  which  two-way 
traffic  is  established,  aimed  at  providing 
safe  passage  of  ships  through  waters 
where  navigation  is  difficult  or 
dangerous. 

A  recommended  track  is  a  route 
which  has  been  sp>ecially  examined  to 
ensure  so  far  as  possible  that  it  is  free 
of  dangers  and  along  which  ships  are 
advised  to  navigate. 

An  area  to  be  avoided  is  a  routing 
measure  comprising  an  area  within 
defined  limits  in  which  either 
navigation  is  particularly  hazardous  or 
it  is  exceptionally  important  to  avoid 
casualties  and  should  be  avoided  by  all 
ships,  or  certain  classes  of  ships. 

An  inshore  traffic  zone  comprises  a 
designated  area  between  the  landward 
boundary  of  a  TSS  and  the  adjacent 
coast  and  is  used  in  accordance  with 
rule  10(d)  of  the  72  COLREGS. 

A  roimdabout  is  a  routing  measure 
compromising  a  separation  point  or 
circular  separation  zone  and  a  circular 
traffic  lane  within  defined  limits.  Traffic 
moves  in  a  counterclockwise  direction 
around  the  separation  point  or  zone  in 
a  roundabout. 

A  precautionary  area  is  a  defined  area 
where  ships  must  navigate  with 
particiilar  caution  and  within  which  the 
direction  of  traffic  flow  may  be 
recommended. 

A  deep-water  route  is  a  route  within 
defined  limits,  which  has  been 
acciu-ately  surveyed  for  clearance  of  sea 
bottom  and  submerged  obstacles  as 
indicated  on  nautical  charts. 

Study  Area 

The  study  area  is  defined  as  navigable 
waters  of  the  U.S.,  north  of  a  line  drawn 
from  Cape  Hinchinbrook  Light  to 
Schooner  Rock  Light,  comprising  that 
portion  of  Prince  William  Sound 
between  146-30'W,  147-20'W  and 
includes  Valdez  Arm,  Valdez  Narrows, 
and  Port  Valdez.  The  offshore  area  is 
bounded  by  alTne  connecting  the 
following  geographic  positions: 
Latitude  Longitude 

60°03'N  147''20^ 

59''40'N  147''20'W 

SgMO'N  146'WW 

60»23'N  146"WW 

The  study  area  includes  a  Traffic 
Separation  Scheme  (TSS),  shipping" 
safety  fairway  and  a  regulated 
navigation  area  (RNA). 
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The  goal  of  this  study  is  to  reduce 
maritime  risk  within  Prince  William 
Sound  while  allowing  for  increased 
efficiency  of  traffic  management.  The 
study  may  result  in  a  finding  that  no 
changes  are  needed,  or  if  warranted,  one 
of  the  following  or  some  other  change: 
(1)  Modify  the  TSS  to  allow  vessels  less 
restrictive  access  to  the  center  of  the 
channel  (ie.  reduce  or  eliminate  the 
separation  zone;  (2)  establish  a 
precautionary  area  at  the  Pilot  Station 
abeam  of  Bligh  Reef;  (3)  remove  the 
southern  dogleg  to  provide  a  straight 
traffic  lane  between  the  Pilot  Station 
and  Cape  Hinchinbrook;  (4)  establish  a 
TSS  in  place  of  the  safiety  fairway  from 
Cape  Hinchinbrook:  or  (5)  establish  a 
precautionary  area  and  traffic  lane  in 
the  vicinity  of  Cape  Hinchinbrook. 

Procedural  Requirements 

In  order  to  provide  safe  access  routes 
for  movement  of  vessel  traffic 
proceeding  to  and  from  U.S.  ports,  the 
PWSA  directs  that  the  Secretary 
designate  necessary  fairways  and  TSS's 
in  which  the  paramount  right  of 
navigation  over  all  other  uses  shall  be 
recognized.  Before  a  designation  can  be 
made,  the  Coast  Guard  is  required  to 
undertake  a  study  of  potential  traffic 
density  and  the  need  for  safe  access 
routes. 

During  the  study,  the  Coast  Guard  is 
directed  to  consult  with  federal  and 
state  agencies  and  to  consider  the  views 
of  representatives  of  the  maritime 
community,  port  and  harbor  authorities 
or  association,  environmental  groups, 
and  other  parties  who  may  be  affiected 
by  the  proposed  action. 

In  accordance  with  33  U.S.C.  1223(c). 
the  Coast  Guard  will,  to  the  extent 
practicable,  reconcile  the  need  for  safe 
access  routes  with  the  needs  of  all  other 
reasonable  uses  of  the  area  involved. 
The  Coast  Guard  will  also  consider 
previous  studies  and  experience  in  the 
areas  of  vessel  traffic  management, 
navigation,  shiphandling,  the  affects  of 
weather,  and  prior  analysis  of  the  traffic 
density  in  certain  regions. 

The  results  of  this  study  will  be 
published  in  the  Federal  Register.  If  the 
Coast  Guard  determines  that  new 
routing  measures  or  other  regulatory 
action  is  needed,  a  notice  of  proposed 
rulemaking  will  be  published.  It  is 
anticipated  that  the  study  will  be 
completed  by  early  Fall. 


Dated:  February  2. 1996. 
R.C  North. 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  9&-3188  Filed  2-6-98;  8:4S  am) 

BHJJNQ  OOOS  4S10-14-M 


ENVIRONMENTAL  PROTECTKXI 
AQENCY 

40CFRPartS2 
[CT7-1-S29ab:  A-1-FRL-0»4»-q 

Approval  and  Pronwigation  of  Air 
Quality  bnptamantatfcm  Plans; 
Connactlcut;  Reaaonably  Avallabia 
Control  Technology  for  Volatila 
Organic  Compounda  at  Sikorsky 
Aircraft  Corporation  In  Stratford 

AQGNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Connecticut.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  for  volatile 
organic  compound  (VOC)  emissions 
which  are  not  sub)ect  to  omtrol 
technology  guideline-based  regulations 
(i.e..  non-Crc  VOC  emission  sources)  at 
Sikorsky  Aircraft  Corporation  in 
Stratford.  Connecticut.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revision  4s  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrayvn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  March  11. 1998. 
ADDRESSES:  Conunents  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg.. 
Boston.  MA  Q2203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 


dociunent  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street,  11th 
floor,  Boston.  MA  and.  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford.  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp.  Environmental 
Engineer.  Air  Quality  Planning  Unit 
(CAQ).  U.S.  EPA.  Region  I.  JFK  Federal 
Building,  Boston.  MA  02203-2211; 
(617)  565-2773;  or  by  E-mail  at: 
Rapp.Steve^9>AMAIL.EPA.GOV. 
8UPn.EMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Amhority:  42  U.S.C.  7401— 7671q. 

Dated:  December  29, 1997. 
JolmP.DeVillari. 
Regional  Administrator,  Region  I. 
(FR  Doc  98-3024  Filed  2-6-98;  8:45  am) 
■aUNQ  OOOC  I 


ENVIRONMENTAL  PROTECTKM 
AQENCY 

40CFRPart52 

[TX-88-1-7334b:  FRL-6866-1] 

Approval  and  Promulgation  of  State 
Air  QuaNty  Plans,  Taxaa;  Altamata 
Raaaonably  Avallabia  Control 
Tectmotogy  Damonatrrton  for 
Raythaon  T1  Systams,  Inc. 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  approval  of 
a  site-specific  revision  to  me  Texas  State 
Implementation  Plan  for  Raytheon  Tl 
Sysytems.  Incorporated  (RTIS)  of  Dallas. 
Tliis  revision  was  submitted  by  the 
Governor  on  January  9. 1997.  to 
establish  an  alternate  reasonably 
available  control  technology 
demonstration  to  control  vofatile 
organic  compounds  for  the  surface 
coating  processes  at  the  RTIS  Lemmon 
Avenue  facility.  Please  see  the  direct 
final  rule  of  this  action  located 
elsewhere  in  today's  Federal  Register 
for  a  detailed  discussion  of  this 
rulemaking. 

DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  by  March  11. 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L).  EPA  Regicm 
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6. 1445  Ross  Avenue.  Dallas,  Texas 

75202-2733.  Copies  of  the  State's  plan 

and  other  information  relevant  to  Uiis 

action  are  avaifable  for  inspection 

diuing  normal  hours  at  the  following 

locations: 

Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section  (6PD- 

L).  1445  Ross  Avenue,  suite  700. 

Dalfas.  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  Environmoital 

Protection  Agency,  401  M  Street.  SW.. 

Washington,  DC  20460. 
Texas  Natural  Resource  Conservation 

Commission.  Office  of  Air  Quality, 

12124  Park  35  Qrde,  Austin,  TX 

78753. 

Anyone  wishing  to  review  this  plan  at 
the  Region  6  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  MFORMATION  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLB(»ITRY  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register.  • 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  oiganic  compounds. 

Aodiorily:  42  U.S.C  7401  et  seq. 

Dated:  January  9, 1998. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator. 
(FR  Doc  98-3179  Filed  2-6-98;  8:45  am] 
SHXMQ  OOOC  I 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 

[AZ  050-0010;  FRL-5065-31 

Approval  and  Promulgation  of 
Implamantatlon  Plana;  Arizona  State 
hnplamantatlon  Plan,  Maricopa  County 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  particulate  matter 
(PM)  from  residential  wood  combustion. 

The  intended  effect  of  proposing 
limited  approval  and  limited 


disapproval  of  these  rules  is  to  regulate 
PM  Nnissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed  rule 
will  incorporate  these  rules  into  the 
federally  approved  SIP.  EPA  has 
evaluated  the  rules  and  is  proposing  a 
simultaneous  limited  approved  and 
limited  disapproval  imder  provisions  of 
the  CAA  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissipns  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  11. 1998. 
ADDRESSES:  Coonments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
AIR-4,  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  die  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

Arizona  Department  of  Environmental 
Quality,  Air  Quality  Division,  3033  North 
Central  Avenue,  Phoenix,  AZ  85012 

Maricopa  County  Environmental  Services 
Division,  Air  Quality  Division,  1001  North 
Central  Avenue  «201,  Phoenix,  AZ  85004 

FOR  FURTHBI  MFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Office. 
AIR-4.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901  Telephone: 
(415)  744-1188. 
SUPPI.EMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  proposed  for  approval 
into  the  Arizona  SIP  are  Maricopa 
County  (Maricopa)  Rule  318,  Approval 
of  Residential  Woodbuming  Devices, 
and  the  Maricopa  Residential 
Woodbuming  Restriction  Ordinance. 
These  rules  were  submitted  by  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  to  EPA  on  August  31. 
1995. 

II.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act),  that 
included  the  Maricopa  Association  of 
Governments  (MAC)  Urban  Planning 
Area  (43  FR  8964;  40  CFR  81.303).  On 


July  1, 1987  (52  FR  24672)  EPA  replaced 
the  TSP  standards  with  new  PM 
standards  applying  only  to  PM  up  to  10 
microns  in  diameter  (PM-10).  >  c5n 
November  15, 1990,  amendments  to  the 
1977  CAA  were  enacted.  Public  Law 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  On  the  date  of 
enactment  of  the  1990  CAA 
Amendments,  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  non-attainment 
by  operation  of  law  and  classified  as 
moderate  pursuant  to  section  188(a). 
The  Phoenix  Planning  Area  was  among 
the  areas  designated  non-attainment.  ^  In 
section  189(a)  of  the  CAA.  Congress 
statutorily  adopted  the  requirement  that 
moderate  PM-IO  nonattaiiunent  areas 
adopt  reasonably  available  control 
measures  (RACM)  rules  for  PM-10  and 
established  a  deadline  of  November  15, 
1991  for  states  to  submit  these  rules. 

In  response  to  section  110(a)  and  Part 
D  of  the  Act,  the  State  of  Arizona 
submitted  many  PM-10  rules  to  EPA  for 
incorporation  into  the  Arizona  SIP  on 
August  31, 1995,  including  the  rules 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  proposed 
action  for  Maricopa  Rule  318,  Approval 
of  Residential  Woodburning  Devices, 
and  the  Maricopa  Residential 
Woodbiuning  Restriction  Ordinance 
(Woodbuming  Ordinance).  Maricopa 
adopted  Rule  318  and  the  Woodbuming 
Ordinance  on  October  5, 1994.  Maricopa 
Rule  318  and  the  Woodbuming 
Ordinance  were  found  to  be  complete 
on  Mardi  12, 1996  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51  Appendix  V  ^  and  are 
being  proposed  for  limited  approval  and 
limited  disapproval. 

Rule  318  and  the  Woodbuming 
Ordinance  control  PM  emissions  from 
residential  wood  combustion.  PM 
emissions  can  harm  hiunan  health  and 
the  environment.  The  rules  that  are  the 
subject  of  this  action  were  adopted  as 
part  of  Maricopa's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 


■  On  July  18. 1997  EPA  promuigated  revisod  and 
new  standards  for  PM-10  and  PM-2.5  (62  FR 
38651).  EPA  has  not  yet  established  specific  plan 
and  control  requirements  for  the  revised  and  new 
standards.  This  action  is  part  of  Maricopa's  efforts 
to  achieve  compliance  with  the  1987  PM-10 
standards  and  the  section  189(a)  requirement. 

'  On  June  10.  1996  EPA  reclassiSed  Phoenix 
Planning  Area  from  moderate  to  serious 
nonattainment  pursuant  to  section  188(b)(2).  See  61 
FR  21372  (May  10.  1996).  Section  189(b)  requires 
serious  non-attaiiunent  areas  to  adopt  Best 
Available  Control  Measures  (BACM)  rules  and  to 
submit  these  rules  within  18  months  of 
reclassification. 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  lIO(k)(l)(A)of  the  CAA,  revised  the  criteria 
Ol#  August  26.  1991  (56  FR  42216). 
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(NAAQS)  for  PM-lO  and  in  response  to 
the  section  189(a)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  Maricopa  Rule  318 
and  the  Woodbuming  Ordinance. 

in.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
PM-10  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

The  statutory  provisions  relating  to 
RACM  are  discussed  in  EPA's  "General 
Preamble",  which  give  the  Agency's 
preliminary  views  on  how  EPA  intends 
to  act  on  SIPs  submitted  under  Title  I  of 
the  CAA.  See  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28,  1992). 
In  this  proposed  rulemaking  action,  EPA 
is  applying  these  policies  to  this 
submittal,  taking  into  consideration  the 
speciHc  factual  issues  presented. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACM 
rules,  EPA  prepared  a  series  of  technical 
guidance  documents  on  PM-10  source 
categories  (See  CAA  section  190).  The 
RA04  guidance  applicable  to  this  rule 
is  entitled,  "Guidance  Document  for 
Residential  Wood  Combustion  Emission 
Control  Measures  "  (EPA-450/2-89-G15. 
September  1989). 

Maricopa  Rule  318  and  the 
Woodbuming  Ordinance  are  new  rules 
for  inclusion  in  the  SIP.  The  submitted 
rules  control  PM-10  emissions  from 
residential  wood  combustion  by 
establishing  a  mandatory  woodbuming 
curtailment  program.  Rule  318 
establishes  standards  for  the  approval  of 
woodbuming  devices,  and  the 
Woodbuming  Ordinance  prohibits  the 
use  of  non-approved  devices  during 
high  air  pollution  episodes.  EPA  has 
determined  that  Maricopa  Rule  318  and 
the  Woodbuming  Ordinance  meet  the 
criteria  for  RACM  according  to  the 
applicable  RACM  guidance. 

Although  Maricopa  Rule  318  and  the 
Woodbuming  Ordinance  will  strengthen 
the  SIP.  the  rules  contain  the  following 
deficiencies:  Director's  discretion  and 
non-EPA-approved  testing  protocols.  A 
detailed  discussion  of  mle  deficiencies 
can  be  found  in  the  Technical  Support 
Document  for  Rule  318  and  the 
Woodbuming  Ordinance,  which  is 
available  from  the  U.S.  EPA's  Region  IX 
ofRce.  These  deficiencies  may  lead  to  , 
rule  enforceability  problems  and  are. 


therefore,  not  consistent  with  section 
172(c)(6)  of  the  1977  CAA. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
mles  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  mles  are 
not  composed  of  separable  parts  that 
meet  all  the  applicable  requirements  of 
the  CAA.  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
1 10(k)(3).  However.  EPA  may  grant  a 
limited  approval  of  the  submitted  mles 
under  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  Maricopa's 
submitted  Rule  318  and  the 
Woodbuming  Ordinance  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
mles  because  they  contain  deficiencies, 
and,  as  such,  the  mles  do  not  fully  meet 
the  requirements  of  part  D  of  the  Act. 
Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deHciency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179flj)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  mles  covered  by  this  action 
have  been  adopted  by  Maricopa  and  are 
currently  in  e^ect  in  Maricopa.  EPA's 
final  limited  disapproval  action  will  not 
prevent  Maricopa  or  EPA  from  enforcing 
these  mles. 

Nothing  in  this  action  should  be 
constmed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  mle  on  small  entities.  5  U.S.C.  603 
and  604.  Altematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  mle 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  mle  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  mle. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
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private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  orto 
the  private  sector,  result  firom  this 
action. 

List  of  Subjects  in  40  CFR  Part  92 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Authority:  42  U.S.C  7401  etseq. 

Dated:  February  4, 1998. 
Felicia  Marcus. 

Beponal  Administrator,  Region  IX. 
(FR  Doc  98-3325  Filed  2-6-98;  8:45  am) 
■LUNOOOOCI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6M3^ 

National  Oil  and  Hatardous 
Subatancaa  Pdlutlon  Contlngancy 
Plan;  National  PrforWea  Ust 

AOBiCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Intent  for  Partial 

Deletion  of  the  Celanese  Corporation 

(Hoechst  Celanese)  Shelby  Fiber 

Operations  Site  from  the  National 

Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  its 
intent  to  delete  portions  of  the  Celemese 
Corporation  Shelby  Fiber  Operations 
Superfund  Site  located  in  Shelby 
(Cleveland  County).  North  Carolina, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  to  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  This  partial  deletion  of 
the  Celanese  Corporation  Shelby  Fiber 
Operations  site  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
the  Notice  of  Policy  Change:  Partial 
Deletion  of  Sites  Listed  on  the  NPL, 
published  in  the  Federal  Register  on 
November  1, 1995  at  (60  FR  55466). 
This  proposal  for  partial  deletion 
pertains  only  to  portions  of  Operable 
Unit  (OU)  1— Outer  Tier  Extraction  Well 


System,  and  Operable  Unit  (OU)  2 — 
Former  Source  Area  and  Remediated 
Creeks.  EPA  bases  its  proposal  to  delete 
portions  of  OU-1  and  OU-2  on  the 
determination  by  EPA  and  the  State  of 
North  Carolina  Department  of 
Enviroiunent,  Health  and  Natural 
Resources  (DEHNR)  that  all  appropriate 
actions  under  CERCLA  have  been 
implemented  to  protect  health,  welfare, 
and  the  environment. 

This  partial  deletion  of  OU-1  pertains 
only  to  the  Outer  Tier  extraction  well 
system  and  associated  ground-water 
treatment  system.  This  partial  deletion 
does  not  include  the  remaining  portions 
of  OU-1  (i.e.,  the  Inner  Tier  extraction 
and  treatment  system).  The  ground- 
watOT  imit  will  remain  on  the  NPL  and 
treatment  will  continue  until  a 
determination  by  EPA  and  DEHNR,  that 
all  appropriate  actions  under  CERCLA 
have  been  completed  to  protect  human 
health,  welfare  and  the  environment 
leiating  to  residual  groimd- water 
contamination  at  the  site. 
DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  days  (30)  alter 
publication  of  this  document  in  the 
Federal  Register  and  a  newspaper  of 
record. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  McKenzie  Mallary,  Remedial 
Prolect  Manager,  U.S.  Environmental 
Protection  Agency,  Region  4,  North  Site 
Management  Branch.  61  Forsyth  Street, 
S.W.,  Atlanta.  Georgia  30303-3014. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
4  public  docket,  which  is  located  at 
EPA's  Region  4  office  and  is  available 
for  viewing  by  appointment  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
dkected  to  the  EPA  Region  4  docket 
office. 

The  address  for  the  regional  docket 
office  is  Ms.  Debbie  Jourdan.  U.  S. 
Environmental  Protection  Agency, 
Federal  Atlanta  Center,  61  Forsyth 
Street.  S.W.,  Atlanta,  Georgia  30303- 
3014.  The  telephone  number  is  (404) 
562-6862. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  Cleveland 
County  Library,  104  Howie  Drive. 
Shelby,  NC  28151.  The  telephone 
niunber  is  (704)  487-9069.  The  library 
is  open  Monday  through  Thursday  bom 
9:00  a.m.  to  9:00  p.m.,  on  Friday  from 
9:00  a.m.  until  5:00  p.m,  and  Saturday 
bom  9:00  ajn.  until  1:00  p.m. 


FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
McKenzie  Mallary.  Remedial  Project 
Manager,  U.  S.  Environmental 
Protection  Agency,  Region  4,  North  Site 
Management  Branch,  61  Forsyth  Street, 
S.W..  Atlanta,  Georgia  30303-3014  (404) 
562-6802;  1-600-435-9233. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedure 

IV.  Basis  for  Intended  Partial  Site  Deletion 

L  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  4 
announces  its  intent  to  delete  a  portion 
of  the  Celanese  Corporation  Shelby 
Fiber  Operations  site  (Site)  from  the 
NPL,  Appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP).  40  CFR  Part  300.  It  also 
serves  to  request  pubUc  comments  on 
the  deletion  proposal.  EPA  will  accept 
comments  on  this  proposed  action  for 
deleticm  for  thirty  days  after  publication 
of  this  dociunent  in  the  Federal 
Renater. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the    • 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in  §  300.425 
(e)(3)  of  the  NCP.  sites  deleted  from  the 
NPL  remain  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
actions. 

This  proposal  for  partial  deletion 
pertains  only  to  OU-1  (Outer  Tier),  and 
OU-2  (Former  Source  Area  and 
Remediated  Creeks).  Response  activities 
to  remediate  residual  groundwater 
contamination  at  the  OU-l(Iimer  Tier) 
of  this  Site  are  not  yet  complete  and  this 
part  of  OU-1  will  remain  on  the  NPL 
and  is  not  subject  of  this  partial 
deletion. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL 
In  accordance  with  §  300.425(e)  of  the 
NCP,  sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  considers  whether  the 
site  has  met  any  of  the  following  criteria 
for  site  deletion: 

(i)  Reasponsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  response  actions 
under  CERCXA  have  been  implemented 
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and  no  further  response  actions  are 
deemed  necessary;  or 

(iii)  The  remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  remedial 
action  is  appropriate. 

m.  Deletion  Procedure 

EPA  Region  4  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete. 
Comments  from  the  local  community 
may  be  the  most  pertinent  to  deletion 
decisions.  The  following  procedures 
were  used  for  the  intended  deletion  of 
portions  of  the  Celanese  Corporation 
ShelbyFiber  Operations  Site: 

(1)  EPA  Region  IV  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  has  concurred  with  the 
decision  to  delete  portions  of  the 
Celanese  Corporation  Shelby  Fiber 
Operations  site. 

(3)  Concurrent  writh  this 
announcement,  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
fiaderal.  state,  and  local  officials 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  the 
Notice  of  Intent  to  Delete. 

(4)  EPA  has  made  all  relevant 
documents  available  for  public  review 
at  the  information  repository  and  in  the 
Regional  Office. 

Partial  deletion  of  a  site  from  the  NFL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  earlier, 
§  300.425(e)(30)  of  the  NCP  states  that 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  of  the  site  for  future 
Fund-financed  response  actions. 

For  the  partial  deletion  of  this  Site, 
EPA  will  accept  and  evaluate  public 
comments  on  this  Notice  of  Intent  to 
Delete  before  finalizing  the  decision. 
The  Agency  will  prepare  a 
Responsiveness  Summary  to  address 
any  significant  public  comments 
received  during  the  comment  period. 
The  deletion  is  finalized  after  the 
Regional  Administrator  places  a  Notice 
of  Deletion  in  the  Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  deletion  of  OU- 
1  (Outer  Tier)  and  OU-2  (Former  Source 
Area  and  Remediated  Creeks]  of  the 
Celanese  Corporation  Shelby  Fiber 
Operations  site  fiom  the  NPL  and  EPA's 
finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied. 


A.  Site  Background 

The  Hoechst  Celanese  Shelby.  North 
Carolina  Fiber  Operations  plant  is  a 
polyester  raw-material  production 
facility.  The  site  consists  of  a  450-8cre 
piece  of  property  which  includes  the 
main  plant  production  area,  wastewater 
treatment  area,  former  waste  disposal 
areas,  and  recreational  areas.  The  plant 
is  located  in  south-central  Cleveland 
County,  bordered  by  Highway  198  to  the 
west  and  Lavender  Road  to  the  south, 
approximately  one  mile  north  of  Earl 
and  six  miles  south  of  Shelby. 

Hoechst  Celanese  has  been 
conducting  environmental 
investigations  at  the  Shelby  facility 
since  1981.  Remediation  and  clean-up 
activities  based  on  these  investigations 
have  been  on-going  since  1988.  Initially, 
woik  performed  at  the  facility  was 
conducted  on  a  voluntary  basis  by 
Hoechst  Celanese.  The  site  was  later 
proposed  for  listing  on  the  NPL 
(National  Priorities  List)  in  October  of 
1984,  and  work  conducted  since  that 
time  has  followed  the  formal  RI/FS 
(remedial  investigation/faasibility 
study)  process  under  CERCLA.  The  site 
was  formally  placed  on  the  NPL  in  June 
of  1986. 

B.  Response  Actions  Taken  at  the 
Celanese  Fiber  Operations  Shelby  Site 

A  Remedial  Investigation  of  the 
Celanese  Fiber  Operations  Shelby  Site 
was  completed  in  1987  by  Hoechst 
Celanese,  the  Potentially  Responsible 
Party.  Based  on  data  collected  during 
the  Remedial  Investigation,  a  risk 
assessment  was  conducted  to  identify 
contaminants  of  concern,  potential 
exposure  pathways,  and  potential 
human  health  risks  resulting  fit>m 
exposure  to  contaminants  found  at  the 
Celanese  Fiber  Operations  Shelby  Site. 
This  risk  assessment  determined  that 
the  most  significant  potential  human 
health  risk  was  exposiuv  to  benzene, 
lead,  trichloroethylene  and  chromium 
through  consumption  of  ground  water 
by  residents  living  ad)acent  to  the  site. 

Remedial  activities  conducted  at  the 
site  have  been  broken  into  two  operable 
units:  Operable  Unit  1  (OU-1), 
consisting  of  groundwater  extraction, 
treatment,  and  hydraulic  control;  and. 
Operable  Unit  2  (OU-2),  consisting  of 
removal  and  treatment  of  contaminated 
source  areas  and  stream  sediments.  The 
site  was  broken  into  two  operable  units 
because  of  the  time  involved  in 
conducting  pilot  studies  for  the  former 
source  area  remediation.  The  intent  in 
separating  the  site  into  two  operable 
units  was  to  begin  immediately  with 
groundwater  recovery  while  the  pilot 
studies  for  OU-2  were  being  conducted. 


The  ROD  for  OU-1  was  issued  on 
March  23, 1988.  OU-1  construction 
activities  began  in  October  of  1988  and 
the  extraction  well  systnn  was  placed  in 
operation  in  August  of  1989.  An  initial 
Five  Year  Review  Report  for  OU-1  was 
prepared,  and  the  final  report  was 
submitted  to  the  EPA  on  August  8, 1994. 
OU-1  consists  of  two  groundwater 
extraction  and  treatment  systems 
identified  as  the  Inner  Tier  and  Outer 
Tier  systems.  The  remedial  action 
objectives  for  the  OU-1  remedy  were  to 
control  further  migration  of  the 
contaminated  groundwater  toward  the 
site  perimeter  and  to  remove 
contaminated  ground  water  for 
subsequent  treatment  and  discharge. 

The  OU-2  ROD  was  issued  on  March 
28. 1989.  OU-2  site  development 
activities  began  in  September  of  1990 
and  remediation  activities  continued 
through  August  of  1992.  An  initial  Five 
Year  Review  Report  for  OU-2  has  been   ■> 
prepared,  and  the  final  report  was 
submitted  to  the  EPA  in  August  of  1995. 

The  objectives  of  the  OU-2 
remediation  were  to  remove,  treat,  and 
dispose  of  the  most  prob^le  sources  of 
groundwater  contamination  identified 
during  the  remedial  investigation  and 
additional  site  diaracterization  studies. 
The  identified  source  areas  idduded 
buried  wastes  consisting  of  GRU  (glycol 
recovery  unit)  sludges,  residual  bum  pit 
materials,  and  plastic  chips.  Althouj^ 
not  part  of  the  identified  source  area, 
the  OU-2  remedy  also  included  the 
excavation  and  treatment  of  a  lesser 
amount  of  contaminated  stream 
sediments  along  segments  of  two 
adjacent,  unnamed  creeks. 

The  OU-2  remedy  specified  in  the 
ROD  did  not  require  "clean  closure" 
(i.e.,  complete  removal  of  soiut» 
material  and  residual  contamination). 
Rather,  the  easily  identified  GRU 
sludges,  bum  pit  residuals  and  plastic 
chip  were  excavated,  along  with 
obviously  contaminated  soils  (based  on 
visual  observation),  to  a  depth  of  at  least 
1  foot  below  the  buried  wastes.  The 
specific  intent  of  the  OU-2  remedy  was 
to  remove  and  treat  the  major  source  of 
groundwater  contamination  and  thereby 
enhance  the  effectiveness  of  the  OU-1 
remedy. 

C.  Areas  to  be  Deleted 

Significant  clean-up  progress  has  been 
made  in  all  areas  of  the  site,  and 
deletion  of  selected  parts  of  the  site  are 
intended  to  recognize  the  clean-up 
accomplishments  to  date  and  to 
designate  portions  of  the  site  that  do  not 
warrant  further  action  under  the  federal 
Superfimd  program.  In  order  to  convey 
to  the  public  the  successful  clean  up  of 
portions  of  the  Celanese  Fiber 


Operations  Shelby  Site,  this  petition  is 
being  made  to  delete  the  following 
operable  units  or  portions  of  operable 
units  at  Shelby: 

(1)  Operable  Unit  1  Outer  Tier 
Extraction  System. 

(2)  Operable  Unit  2  Former  Source 
Area  and  Remediated  Creeks. 

The  petition  to  delist  the  Outer  Tier 
portion  of  OU-1  is  based  on  the 
following  evaluation  of  current 
conditions: 

(1)  No  detectable  levels  of  organic 
constituents  were  reported  as  present  in 
Outer  Tier  influent  samples  or  in  any 
off-site  domestic  supply  wells  during 
the  1996  sampling  events.  Based  on  the 
groundwater  monitoring  data,  the  Inner 
Tier  extraction  system  is  effectively 
capturing  residual  groundwater 
contamination  around  the  former  source 
area.  Assuming  Outer  Tier  pumping  is 
discontinued,  the  improvement  in  water 
quality  around  the  former  source  area 
should  continue  and  may  also  be 
enhanced  because  the  Outer  Tier  will  no 
longer  be  "pulling"  ground  water  away 
fit>nv  the  former  source  area. 

(2)  Discontinuing  pumping  from  the 
Outer  Tier  will  conserve  a  valuable 
groundwater  resource  and  will  allow  the 
potentiometric  surface  along  the 
property  boundary  to  recover. 
Correspondingly,  the  hydraulic 
gradients  between  the  Inner  and  Outer 
Tier  areas  will  decrease,  resulting  in 
substantially  longer  travel  times  from 
the  former  source  area  toward  the 
property  boundary.  The  net  effect  will 
be  to  enhance  the  natural  attenuation 
and  bioremediation  of  any  trace 
concentrations  of  constituents  which 
may  still  remain  in  transit  in  the  system. 

(3)  The  Outer  Tier  was  installed 
specifically  to  provide  hydraulic  control 
along  the  property  boundary  to 
eliminate  a  hypothetical  exposure 
scenario  postulated  in  the 
endangerment  portion  of  the  Feasibility 
Study.  As  part  of  a  voluntary  initiative 
by  Hoechst  Celanese  during  the  2nd  half 
of  1995,  all  off-site,  downgradient 
residents  were  provided  with  county 
water  for  potable  purposes,  domestic 
supply  wells  used  for  potable  purposes 
have  been  plugged  bade,  and  the 
property  owners  have  executed  deed 
restrictions  preventing  future  well 
drilling  in  the  affected  area.  For  all 
properties,  the  use  of  groundwater  for 
drinking  water  purposes  is  prohibited. 

A  lexicological  assessment  of  current 
off-site  conditions  has  indicated 
acceptable  levels  of  risk,  and  that  the 
Outer  Tier  extraction  wells  could  safely 
be  shut  down. 

The  decision  to  request  deletion  of  the 
OU-2  portion  of  the  Hoechst  Celanese 
Corporation  Shelby  site  is  based  on  the 


following  observations  and  evaluation 
conducted  during  the  Five  Year  Review 
which  was  completed  in  August  of 
1995: 

(1)  All  work  at  OU-2  was  completed 
in  accordance  with  the  100%  design 
report  and  EPA-approved  amendments 
to  the  design  which  occurred  during 
implementation. 

(2)  Ehiring  the  Five  Year  Review,  no 
unusual  or  unsuspected  operation  and 
maintenance  conditions  were  found,  no 
areas  of  non-compliance  were 
identified,  and  a  biological  assessment 
concluded  that  the  remediated  creeks 
were  rejuvenating.  The  review 
concluded  that  the  remedy  was  and 
continues  to  be  protective  of  human 
health  and  the  environment. 

(3)  Deleting  the  former  source  area  is 
appropriate  because  all  CERCLA 
response  activities  have  been  completed 
in  those  areas  of  OU-2  where  soil 
contamination  exceeded  the  clean-up 
goals. 

The  petition  for  partial  deletion  of 
OU-1  pertains  only  to  the  Outer  Tier 
extraction  well  system  and  associated 
ground-water  treatment  system.  This 
partial  deletion  does  not  include  the 
remaining  portions  of  OU-1  (i.e.  The 
Inner  Tier  extraction  and  treatment 
system).  The  ground-water  unit  will 
remain  on  the  NPL  and  treatment  will 
continue  until  a  determination  by  EPA 
and  DEHNR,  that  all  appropriate  actions 
under  CERCLA  have  been  completed  to 
protect  human  health,  welfare  and  the 
environment  related  to  residual 
groundwater  contamination  at  the  site. 

Groundwater  quality  will  be 
monitored  quarterly  to  verify  that 
response  actions  taken  will  prevent 
groundwater  contaminants  from 
reaching  the  property  boundary  at 
concentrations  which  exceed  the 
Federal  MCLs  or  North  Carolina 
Groundwater  Protection  Standards. 
Should  the  monitoring  indicate  any 
potential  problem  with,  or  failure  of,  the 
remedy,  the  Outer  Tier  wells  can  be 
reactivated  to  once  again  provide 
hydraulic  control  along  the  property 
boundary. 

A  revised  groundwater  monitoring 
program  was  implemented  at  the 
Celanese  Fiber  Operations  Shelby  Site 
during  the  1st  Quarter  of  1996.  This 
program  was  proposed  in  the  1995 
Annual  Operating  Status  Report  for 
Operable  Unit  1,  and  was  approved 
upon  review  by  the  EPA  and  DEHNR. 
Hoechst  Celanese  will  continue  to 
collect  samples  in  accordance  with  the 
current  sampling  matrix  and  the 
approved  Sampling  &  Analysis  Plan. 
Monitoring  data  and  operating  status 
reports  for  the  Inner  Tier  remediation 
will  continue  to  be  submitted 


semiannually  in  accordance  with  the 
currently  approved  reporting  schedule. 

D.  Community  Involvement 

During  the  remedial  activities  at  the 
Site,  EPA  kept  the  community  informed 
of  site  activities  primarily  through  fact 
sheets,  public  meetings,  and  newspaper 
articles.  Public  meetings  were  held  by 
the  EPA  to  present  the  RI/FS  Work  Plan 
(September  24,  1985),  the  results  of  the 
Remedial  Investigation  (July  21. 1987), 
the  results  of  the  OU-1  Feasibility 
Study  (February  2,  1988).  and  the  OU- 
2  Feasibility  Study  (February  16, 1989). 
Public  comments  received  during  the 
comment  period  were  considered  and 
addressed  in  the  Responsiveness 
Summaries  attached  to  each  respective 
ROD. 

E.  Current  Status 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required." 
EPA,  with  concurrence  of  DEHNR, 
believes  that  this  criterion  for  deletion 
has  been  met  for  the  OU-1  Outer  Tier 
and  for  OU-2.  Groundwater  quality  will 
be  monitored  quarterly  to  verify  that 
response  actions  taken  will  prevent 
groundwater  contaminants  from 
reaching  off-site  areas  at  concentrations 
which  exceed  the  Federal  MCLs  or 
North  Carolina  Groundwater  Protection 
Standards.  Five-year  reviews  will  be 
conducted  by  EPA  to  evaluate  trends  in 
ground-water  quality  until  it  has  been 
determined  that  clean-up  goals  have 
been  met  for  the  groundwater  around 
the  former  source  area  and  that 
additional  groundwater  monitoring  is  • 
not  necessary. 

While  EPA  does  not  believe  that  any 
future  response  actions  at  OU-1  Outer 
Tier  or  at  OU-2  will  be  needed,  if  future 
conditions  warrant  such  action,  the 
proposed  deletion  areas  of  the  Celanese 
Fiber  Operations  Shelby  site  remain 
eligible  for  future  Fund-financed 
response  actions.  Furthermore,  this 
partial  deletion  does  not  alter  the  status 
of  the  OU-1  Inner  Tier  extraction  well 
system  portion  of  the  Site  which  is  not 
proposed  for  deletion  and  will  remain 
on  the  NPL. 

EPA.  with  concurrence  from  the  State 
of  North  Carolina  DEHNR,  has 
determined  that  all  appropriate  CERCLA 
response  actions  have  been  completed 
at  OU-1  Outer  Tier  and  OU-2  at  the 
Hoechst  Celanese  Fiber  Operations 
Shelby  site  and  protection  of  human 
health  and  the  environment  has  been 
achieved  in  this  area.  Therefore,  EPA 
makes  this  proposal  to  delete  OU-2  and 
only  OU-1  Outer  Tier  of  the  Hoechst 
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Celanese  Fiber  Operations  Shelby 
Superfund  site  from  the  NPL. 

Dated:  January  23.  1998. 
A.  Stanley  Mciburg. 
Deputy  Regional  Administrator 
Environmental  Protection  Agency.  Region  4. 
|FR  Doc  96-3041  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  648 

P.D.  02029eA] 
RIN-0646-AF41 

Fiahariaa  of  th«  Northaaatam  United 
Sta«aa;  Amendment  10  to  ttie  Fiahery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocaan  Quahog  Fiahariaa 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACDOH:  Noticeof  availability  of  an 

amendment  to  a  Tishery  management 

plan:  request  for  comments. 


NMFS  announces  that  the 
Mid-Atiantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  10  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
(FMP)  for  Secretarial  review  and  is 
requesting  comments  from  the  public. 
Amendment  10  would  provide 
management  measures  for  the  fishery  for 
small  ocean  quahogs  (mahogany 


quahogs)  that  occurs  off  the  coast  of 
Maine,  north  of  43*50'  N.  latitude. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1908. 
ADDRESSES:  Send  comments  to  Dr. 
Andrew  Rosenberg,  Regional 
Administrator,  NMFS.  Northeast 
Regional  OfHce,  One  Blackburn  Drive, 
Gloucester.  MA  01930-3799.  Mark  the 
outside  of  the  envelope  "Comments  on 
Amendment  10  to  the  Surf  Clam  and 
Ocean  Quahog  Plan." 

Copies  of  Amendment  10  including 
the  environmental  assessment  and 
regulatory  impact  review  are  available 
fixim  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  I^ishery 
Management  Council.  Room  2115 
Federal  Building.  300  S.  New  Street, 
Dover.  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 
SUPPI.EMENTARY  INFORMATION: 
Amendment  10  proposes  to  (1)  establish 
a  Maine  mahogany  quahog  management 
zone  north  of  43°  50'  north  latitude 
(zone),  (2)  establish  a  Maine  mahogany 
quahog  moratorium  f>ermit,  (3)  establish 
an  initial  annual  quota  of  100.000  Maine 
bushels  (35.150  hectoliters  (hL)),  (4) 
establish  a  Maine  Mahogany  Quahog 
Advisory  Panel  to  make  management 
recommendations  to  the  Council.  (5) 
allow  for  the  revision  of  the  annual 
quota  within  a  range  of  17.000  and 
100,000  Maine  bushels  (5,975  and 
35,150  hL),  (6)  require  vessels 
harvesting  ocean  quahogs  from  the  zone 
to  fish  only  in  areas  that  have  been 
certified  by  the  State  of  Maine  to  be 
within  Interstate  Shellfish  Sanitation 
Conference  limits  for  the  toxin 


responsible  for  paralytic  shellfish 
poisoning  (PSP),  (7)  require  vessels 
fishing  under  a  Maine  mahogany 
quahog  permit  to  land  ocean  quahogs  in 
Maine,  (8)  require  vessels  fishing  in  the 
zone  under  an  individual  transferrable 
quota  and  landing  their  catch  outside  of 
Maine  to  land  at  a  facility  that  utilizes 
safety-based  procedures  including 
sampling  and  analyzing  for  PSP  toxin 
consistent  with  those  safety-based 
procedures  used  by  the  State  of  Maine 
for  such  purpose  and,  (9)  give  the 
Regional  Administrator  the  authority  to 
sus[>end  the  existing  vessel  notiHcation 
requirement  for  vessels  possessing  a 
Maine  mahogany  quahog  permit  and 
Hshing  in  the  zone,  if  be  determines  it 
is  not  necessary  for  enforcement. 

The  transmit  date  for  Amendment  10 
is  February  2, 1998.  A  proposed  rule 
that  would  implement  the  amendment 
may  be  published  in  the  Federal 
Register  within  15  days  of  the  transmit 
date,  following  an  evaluation  by  NMFS 
under  the  procedures  of  the  Magnuson- 
Stevens  Fisheries  Conservation  and 
Management  Act.  Public  comments  on 
the  proposed  rule  must  be  received  by 
the  end  of  the  comment  period  on 
Amendment  10,  which  is  April  10, 1998 
in  order  to  be  considered  in  the  decision 
concerning  approval  or  disapproval  of 
the  amendment. 

Autliority:  16U.S.C  1801  et  seq. 
Dated:  February  3. 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-3103  Filed  2-6-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notce  Of  Requeat  for  Extenaion  of 
Cunrantly  Approved  Infonnation 
Collaetion 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  Pub.  L.  480,  Title  I 
program. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  10, 1998  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane.  Director.  Pub.  L. 
480  Operations  Division,  Export  Credits, 
Foreign  Agricultural  Service,  Room 
4549  South  Building,  Stop  1033.  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave..  SW.  Washington. 
DC  20250-1033.  Telephone:  (202)  720- 
3664. 
SUPPlfMBfTARY  INFORMATKX4: 

Title:  Request  for  Vessel  Approval. 
Form  CCC-105;  and  Request  for  Vessel 
Approval  Form  CCC-105  (cotton). 
OMB  number:  0551-0008. 
Expiration  Date  ofAppmval:  June  30. 
1998. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Title  I  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954.  as  amended.  (Pub.  L.  480) 
authorizes  the  Commodity  Credit 
Corporation  (CCC)  to  finance  the  sale 
and  exportation  of  agricultural 
commodities  on  confessional  terms.  7 
U.S.C.  1701  et  seq.  Shipping  agents  or 
embassies  submit  pertinent  shipping 


information  on  Form  CCC-105  to 
facilitate  approval  by  CCC  of  shipping 
arrangements.  This  approval  is 
necessary  to  assure  compliance  with 
cargo  preference  requirements  at  the 
lowest  cost  to  CCC.  Agents  submit  this 
document  in  order  that  USDA  can 
generate  the  CCC-106,  a  necessary 
payment  document.  Ocean  carriers  then 
receive  payment  for  ocean  freight. 

Estimate  of  Burden:  The  public 
reporting  burden  is  15  minutes  per 
response  for  suppliers  of  ocean 
transportation  reporting  details  of 
freight  transactions. 

Respondents:  Business  or  other-for- 
profit. 

Estimated  Number  of  Respondents:  8. 

Estimated  Total  Annual  Burden  on 
Respondents:  22.5  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Valerie  Coimtiss, 
the  Agency  Infonnation  Collection 
coordinator,  at  (202)  720-6713. 

Request  for  Comments:  Comments  are 
invited  on  (a)  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  equality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Connie  B.  Delaplane,  Director,  P.L.  480 
Operations  Division.  Export  Credits. 
Foreign  Agricultural  Service,  Room 
4549  South  Building,  Stop  1033,  U.S. 
Department  of  Agricuhure,  1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-1033.  Telephone  (202)  720- 
3664. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 


Signed  at  Washington.  DC  on  )anuary  29, 
1998. 

Christopher  E.  Goldthwait, 

General  Sales  Manager.  Foreign  Agricultural 
Service  and  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  98-3089  Filed  2-6-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inapection.  Packera  and 
Stockyarda  Adminiatration 

Cancellatton  of  I4ew  York'a 
Deaignation 

AGBilCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
New  York  State  Department  of 
Agriculture  (New  York)  is  designated  to 
provide  ofRcial  inspection  services  until 
October  31.  1999.  according  to  the  Act. 
New  York  asked  GIPSA  to  cancel  its 
designation  effective  April  1. 1998. 
Accordingly,  GIPSA  is  announcing  that 
NewYork's  designation  is  being 
canceled  effective  April  1,  1998. 

DATES:  April  1,  1998. 

ADDRESSES:  USDA,  GIPSA,  Neil  E. 
Porter,  Director,  Compliance  Division, 
AG  Code  3604. 1400  Independence 
Avenue  S.W.,  Washington,  D.C.  20250- 
3604. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPI.EMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA 's  Administrator  to  designate  a 
quali^ed  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  ofRcial  services.  GIPSA  designated 
New  York,  main  office  in  Albany.  New 
York,  to  provide  ofRcial  inspection 
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services  under  the  Act  on  November  1, 
1996. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  ofHcial  agencies 
will  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  New  York  ends  on  October  31. 1999. 
according  to  the  Act.  However,  New 
York  advised  GIPSA  that  they  wanted  to 
cancel  their  designation.  GIPSA  has 
determined  that  there  is  not  a  sufficient 
need  for  official  services  to  require  a 
replacement  agency. 

Accordingly.  GIPSA  is  canceling  New 
York's  designation  effective  April  1. 
1998.  Any  firms  in  New  York  that 
require  official  service  after  April  1. 
1998.  should  contact  GIPSA 's  Baltimore 
Field  Office  at  410-590-2259 

Authority:  Pub.  L  94-582.  90  SUt.  2867. 
as  amended  (7  U.S.C  71  el  seq.). 

Dated  January  29. 1998. 
Nail  E.  Portar, 

Director.  Compliance  Division. 
IFR  Doc  98-2764  Filed  2-6-98.  8.45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Sunshin*  Ad  MMting 

AOCNCV:  Rural  Telephone  Bank,  USDA. 

ACTKM:  Staff  Briefing  for  the  Board  of 

Directors. 

TMi  AND  DATE:  3  p.m..  Wednesday. 

February  18.  1998. 

PIACC:  Champagne  Room,  Marriott 

Marquis  Hotel.  265  Peachtree  Center 

Avenue.  Atlanta.  CA. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving  the  1996  Telecom 

Act  and  universal  service;  the  proposed 

budget  for  FY  1999:  and  administrative 

issues. 

ACnON:  Board  of  Directors  Meeting. 

TME  AND  DATE:  10  a.m.,  Thursday, 

February  19.  1998. 

PLACE:  Consulate  Room.  Marriott 

Marquis  Hotel.  265  Peachtree  Center 

Avenue.  Atlanta,  GA. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  order. 

2.  Swearing  in  new  Board  members 
representing  the  USDA. 

3.  Action  on  the  November  6. 1997, 
Minutes. 

4.  Report  on  loans  approved  in  first 
quarter  FY  1998. 

5.  Summary  of  financial  activity  for 
first  quarter  FY  1998. 


6.  Consideration  of  resolution  to 
approve  the  persons  who  shall  serve  as 
cieputy  GovemcH'  and  Assistant 
Treasurer. 

7.  Establish  date  and  location  of  next 
regular  Board  meeting. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ken  B.  Chandler,  Acting  Assistant 
Governor,  Rural  Telephone  Bank,  (202) 
720-9554. 

Dated:  January  4. 1998. 
Wally  Beyer. 

Governor.  Rural  Telephone  Bank. 
[FR  Doc.  96-3266  Filed  2-5-98: 10:34  ami 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshin*  Act  MMtIng 

DATE:  February  17, 1998. ' 

PLACE:  ARRB.  600  E  Street,  NW. 
Washington.  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Review  and  Accept  Minutes  of  Closed 
Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Press  Officer,  600  E 
Street,  NW,  Second  Floor,  Washington, 
DC  20530.  Telephone:  (202)  724-0088; 
Fax:  (202) 724-0457. 
T.  lemny  Gmm. 
Executive  Director. 

IFR  Doc.  96-3268  Filed  2-5-98: 11:01  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

(A-427-a01.  A-428-801,  A-475-a01.  A-588- 
804,  A-4SS-S01.  A-S99-801,  A-401-801.  A- 
412-801] 

Antifriction  Baarings  (Othar  Than 
Taparad  Rollar  Baartnga)  And  Parts 
Thereof  From  France,  Qermany,  Italy, 
Japan,  Romania,  Singapore.  Sweden, 
and  The  United  Kingdom 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews  and  partial  termination  of 

administrative  reviews. 

SUMMARY:  In  response  to  requests  horn 
interested  parties,  the  Department  of 
Commerce  is  conducting  administrative 


reviews  of  the  antidumping  duty  orders 
on  antifinction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom.  The  classes  or 
kinds  of  merchandise  covered  by  these 
orders  are  ball  bearings  and  parts 
thereof,  cylindrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  reviews 
cover  20  manufacturers/exporters.  The 
period  of  review  is  May  1, 1996,  through 
April  30.  1997. 

We  are  terminating  the  reviews  for  six 
other  manufacturers/exporters  and  for 
certain  types  of  antifriction  bearings 
from  still  other  manufacturers/exporters 
because  the  requests  for  reviews  of  these 
firms  or  types  of  bearings  were 
withdrawn  in  a  timely  manner. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  various  companies  subject  to 
these  reviews.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  these  administrative  reviews,  we  will 
instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  9, 1998. 
FOR  FURTHER  INFORMATION:  The 
appropriate  case  analysts  for  the  various 
respondent  firms  are  listed  below,  at 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230; 
telephone:  (202)  482-4733. 

France 
Chip  Hayes  (SKF),  Lisa  Tomlinson 
(SNFA),  or  Richard  Rimlinger. 
Germany 
John  Heires  (Torrington  Nadellager), 
Davina  Hashmi  (SKF),  or  Robin 
Gray. 
Italy 
Chip  Hayes  (SKF),  Mark  Ross  (FAG). 
Kristie  Strecker  (Somecat).  William 
Zapf  (Meter),  Robin  Gray,  or 
Richard  Rimlinger. 
Japan 
J.  David  Dirstine  (Koyo  Seiko). 
Gregory  Thompson  (NTN),  Hermes 
Pinilla  (NPBS),  Thomas  Schauer 
(NSK  Ltd.),  Jay  Biggs  (Nachi- 
Fujikoshi  Corp.).  Robin  Gray,  or 
Richard  Rimhnger. 
Romania 
Kristie  Strecker  (Tehnoimpbrtexport, 
S.A.)  or  Robin  Gray. 
Singapore 


Lyn  Johnson  (NMB/Pelmec)  or        • 
Richard  Rimlinger.  • 

Sweden 

Mark  Ross  (SKF)  or  Richard 
Rimlinger. 
United  Kingdom 

Suzanne  Flood  (Barden  Corporation), 
Diane  Krawczun  (NSK/RHP), 
Hermes  Pinilla  (FAG),  Lyn  Johnson 
(SNFA),  Robin  Gray,  or  Richard 
Rimlinger. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  353  (April  1, 1996). 

Background 

On  May  15, 1989,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^er  (54  FR  20909) 
the  antidumping  duty  orders  on  ball 
bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs)  from 
France.  Germany,  Italy,  Japan.  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom.  Specifically,  these  orders 
cover  BBs,  CRBs,  and  SPBs  fi^m  France, 
Germany,  and  Japan;  BBs  and  CRBs 
from  Italy,  Sweden,  and  the  United 
Kingdom:  and  BBs  from  Romania  and 
Singapore.  On  June  17, 1997  and  August 
28. 1997,  in  accordance  with  19  CFR 
353.22(c),  we  published  notices  of 
initiation  of  administrative  reviews  of 
these  orders  for  the  period  May  1. 1996 
through  April  30, 1997  (the  POR)  (62  FR 
32754  (as  corrected  by  62  FR  34504  and 
62  FR  44751)  and  62  FR  45621, 
respectively).  The  Department  is 
conducting  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Act. 

Subsequent  to  the  initiation  of  these 
reviews,  we  received  timely 
withdrawals  of  review  requests  for 
Bruckner  (Germany).  FAG  Kugelfisher 
Georg  Schaefer  AG  (Germany).  INA 
Walzlager  Schaeffler  KG  (Germany), 
NTN  Kugellagerfabrik  (Deutschland) 
GmbH  (Germany),  SNR  Roulements 
(France),  and  C.R.  s.r.l.  (Italy).  In 
addition,  we  also  received  timely 
withdrawals  of  review  requests  for  CRBs 
sold  by  FAG  Italia  S.p.A.  (Italy).  CRBs 
sold  by  Somecat  S.p.A.  (Italy).  CRBs 
sold  by  SNFA  Bearings  Ltd.  (U.K.).  and 
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CRBs  and  SPBs  sold  by  Koyo  Seiko  Co.. 
Ltd.  (JapanJ.  Because  there  were  no 
other  requests  for  review  of  these 
companies  or  specified  bearing  types  for 
the  above-named  firms,  we  are 
terminating  the  reviews  with  respect  to 
these  companies  or  types  of  bearings  in 
accordance  with  19  CFR  353.22(a)(5). 
Furthermore,  on  December  17, 1997,  we 
received  a  withdrawal  of  a  request  by 
Agusta  Aerospace  Corporation  (AAC)  to 
review  BBs  and  CRBs  which  were 
produced  by  SNFA  France  and  exported 
by  Agusta  S.p.A.  to  the  United  States. 
This  withdrawal  request  does  not  affect 
our  review  of  other  BBs  and  CRBs  sold 
by  SNFA  France.  Therefore,  because 
SNFA  France  had  no  specific 
foreknowledge  that  sales  it  made  to 
Agusta  S.p.A.  were  destined  for  the 
United  States,  we  will  instruct  the 
Customs  Service  to  liquidate  entries  of 
all  SNFA  bearings  imported  by  AAC  at 
the  rate  required  at  the  time  of  entry. 
Although  we  received  a  request  to 
revoke  the  antidumping  duty  order 
covering  BBs  from  Singapore  with 
respect  to  NMB  Singapore  Ltd./Pelmec 
Industries  (Pte.)  Ltd.  (NMB/Pelmec),  we 
have  preliminarily  determined  that 
NMB/Pelmec  does  not  qualify  for 
revocation  under  19  CFR  353.25(a)(1) 
because  we  preliminarily  determine  that 
the  firm  was  dumping  BBs  in  this 
review  period  and  we  determined  that 
NMB/Pehnec  dumped  BBs  in  the  review 
periods  May  1, 1994  through  April  30, 
1995  (62  FR  54043.  October  17,  1997) 
and  May  1, 1995  through  April  30, 1996 
(62  FR  2081.  January  15, 1997). 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (AFBs)  and  constitute  the 
following  classes  or  kinds  of 
merchandise: 

1.  Ba7/  Bearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00.  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00.  8482.91.00, 
8482.99.05,  8482.99.2580,  8482.99.35, 
8482.99.6560,  8482.99.6595,  8483.20.40, 


d483.20.80,  8483.50.8040,  8483.50.90, 
8483.90.20.  8483.90.30,  8483.90.70, 
8708.50.50.  8708.60.50,  8708.60.80. 
8708.70.6060,  8708.70.8050.  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75. 
8708.99.06.  8708.99.31.  8708.99.4960. 
8708.99.50.  8708.99.5800,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

2.  CylindricarRoller  Bearings  and 
Parts  Thereof:  These  products  include 
all  AFBs  that  employ  cylindrical  rollers 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  and  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10.  4016.93.50,  6909.19.5010, 
8431.20.00,  8451.39.0010,  8482.40.00, 
8482.50.00,  8482.80.00,  8482.91.00, 
8482.99.25,  8482.99.35,  8482.99.6530. 
8482.99.6560.  8482.99.6595.  8483.20.40. 
8483.20.80,  8483.50.8040,  8483.90.20, 
8483.90.30.  8483.90.70,  8708.50.50. 
8708.60.50,  8708.93.5000.  8708.99.4000, 
8708.99.4960,  8708.99.50,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
.  8803.90.30,  and  8803.90.90. 

3.  Spherical  Plain  Bearings  and  Parts 
Thereof:  These  products  include  all 
spherical  plain  bearings  that  employ  a 
spherically  shaped  sliding  element. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10,  4016.93.50,  6909.50.10, 
8483.30.80,  8483.90.30,  8485.90.00. 
8708.93.5000,  8708.99.50,  8803.10.00. 
8803.20.00,  8803.30.00.  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  of  the  scope  of  the 
orders  being  reviewed,  including  recent 
scope  determinations,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller       ^ 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden  and  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
54043  (October  17,  1997)  (AFBs  VII). 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  descriptions  of  the  scope  of 
these  proceedings  remain  dispositive. 

These  reviews  cover  the  following 
firms  and  classes  or  kinds  of 
merchandise: 
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f4ameoffinn ^ *_ Class  or  kind 

France 

SKF  France  (induding  all  relevant  aNUiates)  ^^'  ^PBs 

SNFA  SA  (SNFA  France)  ***"■  ^"^ 

Qenmany    ■  

SKF  GmbH  (including  aH  relevant  affiliates)  (SKF  Germany)  „ «- ^' 

Torrington  NadeHager  (Tomngton/Kuensenbeck)  •• bps.  uhps 

w^jy 

FAG  Italia,  S.p.A.  (including  an  relevant  affiliates)  (FAG  Italy)  BBs 

SKF-lndustrie,  S.p.A.  (including  all  relevant  affiliates)  (SKF  Italy)  - »"»       .. 

Meter.  SpA.  (Meter)  » • ^f* 

Somecat,  Sp.A.  (Somecat)  - • ; • "" 

nttftn 

Koyo  Seiko  Co..  Ltd.  (Koyo)  -• gg* 

Nacht-Fujikosh.  Corp.  (Nachi)  rb!  prr! 

Nippon  Piltow  Bkx*  Sales  Company.  Ltd.  (NPBS) oBs.  ohbs 

NSK  Ltd.  (fomierly  Nippon  Seiko  K.K.)  ■ °°*'  ^"'^^ 

NTN  Corp.  (NTN  Japan) " ^ 

Romania  

Tehnomportexport.  SA.  (TIE) - - ^^ 

Singapore  

NMB/Pelmec , " ^^* 

Sweden  

SKF  Svenge  (including  all  relevant  affiliates)  (SKF  Sweden) ^^'  ^'^^ 

Unilad  Kingdom 

Barden  Corporation .- ; l^' r  rS 

FAG  (UK)  Ltd -•• " oSfrpS 

NSK  Bearings  Europe.  Ud^RHP  Beanngs  Ltd.  (NSK/RHP) :.. .■....-.. ??«.  ^«b« 

SNFA  (U.K.)  Beanngs  Ltd / • °°* 


In  a  letter  dated  June  24. 1997. 
Torrington  requested  to  be  excused  from 
responding  to  the  Department's 
questionnaire  in  this  review  involving 
BBs  from  Germany.  Torrington  stated 
that,  during  the  FOR.  it  imported  into 
the  United  States  only  ten  units  covered 
by  the  order  on  BBs  and  all  units  were 
imported  and  obtained  by  Torrington- 
U.S.  from  Torrington-Germany  via  an 
afTiliated-party  transaction  solely  for 
testing  and/or  examination. 

On  August  4.  1997.  Torrington 
notified  the  Department  that  it  had 
destroyed  all  ten  units  in  question  and 
that  there  is  no  possibility  of  resale. 
Based  on  this.  Torrington  states  that  no 
useful  purpose  would  be  served  by 
requiring  it  to  answer  the  questionnaire 
so  far  as  BBs  are  concerned.  Given  that 
the  units  in  question  were  destroyed 
and  there  are  no  sales  to  review,  we 
have  not  calculated  dumping  margins 
for  these  entries  in  this  review  involving 
BBs  from  Germany.  See  memorandum 
to  Laurie  Parkhill  from  Suzanne  Flood, 


dated  August  18,  1997.  Because  this 
merchandise  was  consumed  by  the 
affiliated  importer  and  not  resold  in  any 
form,  we  will  liquidate  these  entries 
without  regard  to  antidumping  duties. 
(See.  e.g..  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Termination  of 
Administrative  Reviews,  and  Partial 
Termination  of  Administrative  Reviews, 
61  FR  35713  (July  8, 1996).) 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  verified  information  provided 
by  certain  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
veriBcation  results  are  outlined  in  the 


public  versions  of  the  verification 
reports. 

Use  of  Facts  Available 

We  preliminarily  determine,  in 
accordance  with  tection  776(a)  of  the 
Act,  that  the  use  of  facts  available  as  the 
basis  for  the  weighted-average  dumping 
margin  is  not  appropriate  for  any  of  the 
companies  under  the  current  review. 
However,  in  certain  situations,  we 
found  it  necessary  1o  use  partial  facts 
available.  Partial  facts  available  was 
applied  in  cases  where  we  were  unable 
to  use  some  portion  of  a  response  in 
calculating  the  dumping  margin.  For 
partial  facts  available,  we  extrapolated 
information  from  the  company's 
response  and  used  that  information  in 
our  calculations.  For  SKF  (Germany), 
NPBS,  NTN.  Torrington,  and  NSK-RHP 
(UK),  average  credit  days  were 
calculated  for  missing  payment  dates. 
For  TIE  (Romania),  we  had  no  factor 
value  on  the  record  to  value  steel  tube. 
Therefore,  we  used  the  value  of  steel  bar 


as  the  factor  value  for  this  input.  For 
Toijington,  we  used  facts  available  to 
construct  the  value  of  merchandise 
where  no  comparable  home  market 
information  existed.  For  further 
information,  please  see  the  analysis 
memoranda  on  file  for  all  of  these  firms. 

Export  Price  and  Constructed  Export 
Price — Market-Economy  Countries 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate.  Due  to  the  extremely  large 
volume  of  transactions  that  occurred 
during  the  POR  and  the  resulting 
administrative  burden  involved  in  ' 
calculating  individual  margins  for  all  of 
these  transactions,  we  sampled  CEP 
sales  in  accordance  with  section  777A 
of  the  Act.  When  a  firm  made  more  than 
2,000  CEP  sales  transactions  to  the 
United  States  for  a  particular  class  or 
kind  of  merchandise,  we  reviewed  CEP 
sales  that  occurred  during  sample 
weeks.  We  selected  one  week  from  each 
two-month  period  in  the  review  period, 
for  a  total  of  six  weeks,  and  analyzed 
each  transaction  made  in  those  six 
weeks.  The  sample  weeks  were  June  2- 
8, 1996;  August  11-17, 1996;  October 
13-19,  1996;  November  3-9,  1996; 
February  2-8, 1997;  and  April  13-19, 
1997.  We  reviewed  all  EP  sales 
transactions  during  the  POR. 

We  calculated  EP  and  CEP  based  on 
the  packed  f.o.b.,  c.i.f.,  or  delivered 
price  to  unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions,  as  appropriate,  for 
discounts  and  rebates.  We  also  made 
deductions  for  any  movement  ex{>enses 
in  accordance  with  section  772(c)(2)(A) 
of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Statement  of 
Administrative  Action  (SAA)  (at  823- 
824)  to  the  URAA,  we  calculated  the 
CEP  by  deducting  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  commissions,  direct  selling 
expenses,  indirect  selling  expenses,  and 
rejpacking  expenses  in  the  United  States. 
Where  appropriate,  in  accordance  with 
section  772(d)(2)  of  the  Act,  we  also 
deducted  the  cost  of  any  further 
manufacture  or  assembly,  except  where 
the  special  rule  provided  in  section 
772(e)  of  the  Act  was  applied  (see 
below).  Finally,  we  made  an  adjustment 
for  profit  allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  i.e..  parts  of  bearings  that 
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were  imported  by  U.S.  affiliates  of 
foreign  exporters  and  then  further 
processed  into  other  products  which 
were  then  sold  to  unaffiliated  parties, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  applied  to  all  firms  that  added  value 
in  the  United  States,  with  the  exception 
of  NSK/RHP  and  NPBS. 

Section  772(e)  of  the  Act  provides 
that,  where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  person.  Based  on  this 
analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  all  firms,  with  the  exception 
of  NSK/RHP  and  NPBS,  accounted  for  at 
least  65  percent  of  the  price  charged  to 
the  first  unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  (See  19  CFR  351.402  for  an 
explanation  of  our  practice  on  this 
issue.)  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  Also,  for  the  companies  in 
question,  we  determined  that  there  was 
a  sufficient  quantity  of  sales  remaining 
to  provide  a  reasonable  basis  for 
comparison  and  that  the.use  of  such 
sales  is  appropriate.  Accordingly,  for 
purposes  of  determining  dumping 
margins  for  these  sales,  we  have  used 
the  weighted-average  dumping  margins 
calculated  on  sales  of  identical  or  other 
subject  merchandise  sold  to  unaffiliated 
persons.  No  other  adjustments  to  EP  or 
CEP  were  claimed  or  allowed. 


Normal  Value 
Countries 


-Market-Economy 


Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 


U.S.  sales,  and  absent  any  information 
that  a  particular  market  situatioh  in  the 
exporting  country  did  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  sold 
by  most  respondents  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States  pursuant  to  section  773(a)  of  the 
Act.  With  the  exception  of  Meter,  each 
company's  quantity  of  sales  in  its  home 
market  was  greater  than  five  percent  of 
its  sales  to  the  U.S.  market.  Therefore, 
in  accordance  with  section 
773(a)(l)(B)a)  of  the  Act,  we  based 
normal  value  (NV)  on  the  prices  at 
which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  country. 

For  Meter,  we  used  third-country 
sales  to  Germany  to  establish  NV 
because  Meter  had  no  sales  of  the 
foreign  like  product  in  Italy.  SNFA     * 
France's  home  market  was  viable  in 
accordance  with  section  773(a)(1)  of  the 
Act.  However,  because  there  were  no 
contemporaneous  sales  of  merchandise 
comparable  to  the  U.S.  sales  such  that 
we  found  no  matches,  we  used 
constructed  value  as  the  basis  of  NV. 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
POR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  NV  in  accordance  with  section 
777A  of  the  Act.  When  a  firm  had  more 
than  2,000  home  market  sales 
transactions  for  a  particular  class  or 
kind  of  merchandise,  we  used  sales  in 
sample  months  that  corresponded  to  the 
sample  weeks  we  selected  for  U.S.  sales 
sampling  plus  one  contemporaneous 
month  prior  to  the  POR  and  one 
following  the  POR.  The  sample  months 
were  March,  June,  August,  October,  and 
November  of  1996;  and  February.  April, 
and  June  of  1997. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unaffiliated  customers. 

Because  the  Department  disregarded 
sales  that  failed  the  cost  test  under 
section  773(b)  of  the  Act  in  the  last 
completed  review  with  respect  to  FAG 
Italy,  SKF  France,  SKF  Germany,  SKF 
Italy.  SKF  Sweden,  Koyo,  Nachi.  NPBS, 
NSK.  NTN  Japan,  NMB  Singapore/ 
Pelmec  Ind.,  Barden  U.K..  and  NSK/ 
RHP  and  the  classes  or  kinds  of 
merchandise  under  review,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  the 
determination  of  NV  in  these  reviews 
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may  have  been  made  at  prices  below  the 
cost  of  production  (COP)  as  provided  by 
section  773(b)(2)(A)(ii)  of  the  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act.  we  initiated  COP 
investigations  of  sales  by  these  firms  In 
the  home  market. 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product  plus  selling,  general 
and  administrative  (SC&A)  expenses 
and  all  costs  and  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment.  In 
our  COP  analysis,  we  used  the  home 
market  sales  and  COP  information 
provided  by  each  respondent  in  its 
questionnaire  responses.  We  did  not 
conduct  a  COP  analysis  regarding  a 
class  or  kind  of  merchandise  for  a 
respondent  that  reported  no  U.S.  sales 
or  shipments  of  that  class  or  kind. 

After  calculating  the  COP.  in 
accordance  with  section  773(b)(1)  of  the 
Act  we  tested  whether  home  market 
sales  of  AFBs  were  made  at  prices  below 
the  COP  within  an  extended  period  of 
time  in  substantial  quantities  and 
whether  such  prices  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  compared  model- 
specific  COPs  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges,  discounts,  and 
rsbfitos 

Piirsuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 
the  COP,  we  disregarded  the  below-cost 
sales  because  they  were  made  in 
substantial  quantities  within  an 
extended  period  of  time  pursuant  to 
sections  773(b)(2)  (B)  and  (C)  of  the  Act 
and  because,  based  on  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  we  also  determined  that  these 
sales  were  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 
Based  on  this  test,  we  disregarded 
below-cost  sales  with  respect  to  all  of 
the  above  companies  and  classes  or 
kinds  of  merchandise  except  where 
there  were  no  sales  or  shipments  subject 
to  review. 

We  compared  U.S.  sales  with  sales  of 
the  foreign  like  product  in  the  home 
market  or  a  third  country,  as  noted 


above.  We  considered  all  non-identical 
products  within  a  bearing  family  to  be 
equally  similar.  As  defined  in  the 
questionnaire,  a  bearing  family  consists 
of  all  bearings  within  a  class  or  kind  of 
merchandise  that  are  the  same  in  the 
following  physical  characteristics:  load 
direction,  bearing  design,  number  of 
rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 

Home  market  or  third -country  prices 
were  based  on  the  packed,  ex- factory  or 
delivered  prices  to  afHliated  or 
unaffiliated  purchasers.  Where 
applicable,  we  made  adjustments  for 
difterences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)  (A)  and  (B)  of  the  Act. 
We  also  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  for 
differences  in  circumstances  of  sale 

(COS)  in  accordance  with  section 

773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56.  For  comparisons  to  EP.  we  made 
COS  adjustments  by  deducting  home 
mariiet  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses.  For 
comparisons  to  CEP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  firom  NV.  We 
also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  EP  and  CEP 
calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  based  NV  on  sales  at  the 
same  level  of  trade  as  the  EP  or  CEP.  If 
NV  was  calculated  at  a  different  level  of 
trade,  we  made  an  adjustment,  if 
appropriate  and  if  possible,  in 
accordance  with  section  773(a)(7)  of  the 
Act.  (See  Level  of  Trade  below.) 

On  January  8. 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  Cemex  v.  United  States, 
1998  WL  3626  (Fed.  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  CV  as  the  basis 
for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  ordinary  course  of  trade. 
This  issue  was  not  raised  by  any  party 
in  these  96/97  reviews.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Because  the  Court's 
decision  was  issued  so  close  to  the 
deadline  for  completing  these 
preliminary  results,  we  have  not  had 
sufficient  time  to  evaluate  and  apply  (if 
appropriate  and  if  there  are  adequate 


facts  <m  the  record)  the  decision  to  the 
facts  of  these  post-URAA  reviews.  For 
these  reasons,  we  have  determined  to 
continue  to  apply  our  policy  regarding 
the  use  of  CV  when  we  have  disregarded 
below-cost  sales  from  the  calculation  of 
NV;  however,  we  invite  interested 
parties  to  comment,  in  their  case  briefs, 
on  the  appHcability  of  the  Cemex 
decision  to  these  reviews. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  CV  as  the  basis  for 
NV  when  there  were  no  usable  sales  of 
the  foreign  like  product  in  the 
comparison  market.  We  calculated  CV 
in  accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
inciured  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  fmeign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  home  market.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses.  - 
To  the  extent  possible,  we  calculated  CV 
by  level  of  trade,  using  the  selling 
expenses  and  profit  determined  for  each 
level  of  trade  in  the  comparison  market. 

Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
353.56  for  COS  differences  and  level-of- 
trade  differences.  For  comparisons  to 
EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  For  comparisons  to  CEP.  we 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses. 
We  also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  EP  and  CEP 
comparisons. 

Where  possible,  we  calculated  CVat 
the  same  level  of  trade  as  the  EP  or  CEP. 
If  CV  was  calculated  at  a  different  level 
of  trade,  we  made  an  adjustment,  if 
appropriate  and  if  possible,  in 
accordance  with  sections  773(a)(7)  and 
773(a)(8)  of  the  Act.  (See  Level  of  Trade 
below.) 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  NV  for  sales  at  the  same 
level  of  trade  as  the  U.S.  sales  (either  EP 
or  CEP).  When  there  were  no  sales  at  the 
same  level  of  trade,  we  compared  U.S. 
sales  to  home  market  (or,  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the  home 
market.  When  NV  is  based  on  CV,  the 


level  of  trade  is  that  of  the  sales  fi-om 
which  we  derived  SG&A  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  were  at  a  different  level  of  trade 
and  the  differences  affected  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-maiket  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  made  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  fi-om 
South  Afiica,  62  FR  61731  (November 
19, 1997). 

For  a  company-specific  description  of 
our  level-of-trade  analysis  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill,  Level  of  Trade, 
January  26. 1998,  on  file  in  Import 
Administration's  Central  Records  Unit 
(Room  B-099  of  the  main  Commerce 
building  (hereafter,  B-099).) 

Methodology  for  Romania 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise 
subject  to  review  in  a  non-market- 
economy  (NME)  country  a  single  rate 
unless  an  exporter  can  demonstrate  that 
it  is  sufficiently  independent  to  be 
entitled  to  a  separate  rate.  For  purposes 
of  this  "separate  rates"  inquiry,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6,  1991)  (Sparklers),  as  amplified 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  fit>m 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  (Silicon  Carbide). 
Under  this  test,  exporters  in  NME 
countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control  over  exports,  both 
in  law  [dejure]  and  in  fact  (de  facto). 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 


De  facta  absence  of  government 
control  with  respect  to  exports  is  based 
on  four  criteria:  (1)  Whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  fit>m  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management: 
and  (4)  whether  ieach  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  (See  Silicon  Carbide  at 
22587). 

We  have  determined  that  the  evidence, 
of  record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports  by  TIE 
according  to  the  criteria  identified  in 
Sparklers  and  Silicon  Carbide.  For  a 
discussion  of  the  Department's 
preliminary  determination  that  TIE  is 
entitled  to  a  separate  rate,  see 
Memorandum  from  Kristie  Strecker  to 
Laurie  Parkhill,  dated  January  26,  1998, 
"Assignment  of  Separate  Rate  for 
Tehnoimportexport:  1995-96 
Administrative  Review  of  the 
Antidumping  Duty  Order  on 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Romania"  (Separate  Rate 
Memo),  which  is  a  public  document  on 
file  in  B-099.  Since  TIE  is  preliminarily 
entitled  to  a  separate  rate  and  is  the  only 
Romanian  firm  for  which  an 
administrative  review  has  been 
requested,  it  is  not  necessary  for  us  to 
review  any  other  Romanian  exporters  of 
subject  merchandise. 

Export  Price — Romania 

For  sales  made  by  TIE  we  based  our 
margin  calculation  on  EP  as  defined  in 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  first  sold 
before  the  date  of  importation  by  the 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  (TIE)  to 
unaffiliated  purchasers  in  the  United 
States. 

We  calculated  EP  based  on  the  packed 
price  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  price  used  to  establish  EP, 
where  appropriate,  for  foreign  inland 
freight,  bank  charges  and  international 
freight  (air  and  ocean).  To  value  foreign 
inland  height  we  used  the  fi-eight  rates 
from  the  public  version  of  the  Factors  of 
Production  Memorandum  from 
Disposable  Lighters  from  the  People's 
Republic  of  China  (A-570-834) 
(Lighters  fit>m  the  PRC)  (April  27, 1995), 
which  is  on  file  in  B-099  (for  this 
expense,  as  well  as  any  other 
adjustments  or  factors  in  our 


calculations  for  which  we  relied  on  pre- 
POR  statistics  discussed  below,  we 
adjusted  those  statistics  by  aimual  rates 
of  inflation).  We  used  the  actual 
reported  expenses  for  international 
freight  and  bank  charges  because  the 
expenses  were  paid  to  market-economy 
suppliers  and  incurred  in  market- 
economy  currencies.  No  other 
adjustments  were  claimed  or  allowed. 

Normal  Value — Romania 

For  merchandise  exported  from  a 
NME  country,  section  773(c)(1)  of  the 
Act  provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market  or 
third-country  prices  under  section 
773(a)  of  the  Act.  In  every  investigation 
or  review  conducted  by  the  Department 
involving  Romania,  we  have  treated 
Romania  as  a  NME  country.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review  and, 
therefore,  we  have  maintained  our 
treatment  of  Romania  as  a  NME  for 
these  preliminary  results. 

Accordingly,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act  and  19  CFR  353.52.  In  accordance 
with  section  773(c)(3)  of  the  Act,  the 
factor^  of  production  used  in  producing 
AFBs  include,  but  are  not  limited  to, 
hours  of  labor  required,  quantities  of 
raw  materials  employed,  amounts  nf 
energy  and  other  utilities  consumed, 
and  representative  capital  cost, 
including  depreciation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  Department  valued  the 
factors  of  production,  to  the  extent 
possible,  using  the  prices  or  costs  of 
factors  of  production  in  market- 
economy  countries  *rhich  are  at  a  level 
of  economic  development  comparable  to 
that  of  Romania  and  which  are 
significant  producers  of  comparable 
merchandise.  We  determined  that 
Indonesia  is  at  a  level  of  economic 
development  comparable  to  that  of 
Romania.  We  also  found  that  Indonesia 
is  a  producer  of  bearings.  Therefore,  we 
have  selected  Indonesia  as  the  primary 
surrogate  country.  For  a  further 
discussion  of  the  Department's  selection 
of  surrogate  countries,  see 
Memorandum  from  Kristie  Strecker  to 
Laurie  Parkhill,  dated  January  26, 1998, 
"Surrogate-Country  Selection:  1996-97 
Administrative  Review  of  the 
Antidumping  Duty  Order  on 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  fit)m  Romania"  (Surrogate 
Memo),  which  is  a  public  document  on 
file  in  B-099. 
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For  purposes  of  calculating  NV,  we 
valued  the  Romanian  factors  of 
production  as  follows: 

•  Where  direct  materials  used  to 
produce  AFBs  were  imported  by  the 
producers  from  market-economy 
countries,  we  used  the  import  price  to 
value  the  material  input.  To  value  all 
other  direct  materials  used  in  the 
production  of  AFBs,  i.e.,  those  which 
were  sourced  from  within  Romania,  we 
used  the  import  value  per  metric  ton  of 
these  materials  into  Indonesia  as 
published  in  the  Indonesian  Foreign 
Trade  Statistical  Bulletin — Imports, 
which  includes  data  on  months  during 
the  FOR.  We  made  adjustments  to 
include  freight  costs  incurred  between 
the  domestic  suppliers  and  the  AFB 
factories,  using  freight  rates  obtained 
from  the  public  version  of  the  April  27, 
1995  calculation  memorandum  of 
Lighters  from  the  PRC,  which  is  on  file 
in  B-099.  We  also  reduced  the  steel 
input  factors  to  account  for  the  scrap 
steel  that  was  sold  by  the  producers  of 
the  relevant  bearings. 

•  For  direct  labor,  we  used  the 
Indonesian  average  daily  wage  and 
hours  worked  per  week  for  the  iron  and 
steel  basic  industries  reported  in  the 
1994  Special  Supplement  to  the  Bulletin 
of  Labour  Statistics,  published  by  the 
International  Labour  Office.  We  added 
amounts  to  labor  rates  to  account  for 
benefits.  We  used  information  ht>m  the 
Foreign  Labor  Trends,  as  used  in 
Lighters  from  the  PRC.  which  shows 
supplementary  benefits  to  be  thirty- 
three  percent  of  manufacturing  earnings. 

•  For  factory  overhead.  SG&A 
expenses,  and  profit,  we  could  not  find 
values  for  the  bearings  industry  in 
Indonesia.  Therefore,  consistent  with 
AFBsVn,  we  used  the  percentages 
calculated  from  the  ilhancial  statements 
of  the  Indonesia  company.  P.T.  Jaya  Pari 


Steel  Ltd.  Corporation.  We  determined 
that  amounts  for  energy  usage  for 
electricity  and  natural  gas  were 
included  in  the  overhead  calculations  in 
these  financial  statements. 

•  To  value  packing  materials,  where 
materials  used  to  package  AFBs  were 
imported  into  Romania  from  market- 
economy  countries,  we  used  the  import 
price.  To  value  all  other  packing 
materials,  i.e.,  those  sourced  from 
within  Romania,  we  used  the  import 
value  per  metric  ton  of  these  materials 
(adjusted  with  the  wholesale-price- 
index  inflator  to  place  these  values  on 
an  equivalent  basis)  as  published  in  the 
Indonesian  Foreign  Trade  Statistical 
Bulletin — Imports.  We  adjusted  these 
values  to  include  freight  costs  incurred 
between  the  domestic  suppliers  and  the 
AFB  factories.  To  value  freight  costs,  we 
used  freight  rates  obtained  from  the 
public  version  of  the  calculation 
memorandum  in  Lighters  frx>m  the  PRC, 
cited  above. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted?, 
average  dumping  margins  (in  percent) 
for  the  period  May  1, 1996,  through 
April  30,  1997  to  be  as  follows: 
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'  No  shipments  or  sales  sut)tect  to  tttis  re- 
view. The  firm  has  an  individual  rate  from  the 
last  relevant  segment  of  ttie  proceeding  in 
which  the  firm  had  shipments/sales. 

2  No  shipments  or  sales  sutiject  to  this  re- 
view. The  firm  has  no  individual  rate  from  any 
seomem  of  this  proceeding. 

^No  review  requested. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
Mrithin  10  days  of  the  date  of  publication 
of  this  notice.  A  general  issues  hearing, 
if  requested,  and  any  hearings  regarding 
issues  related  solely  to  specific 
countries,  if  requested,  will  be  held  in 
accordance  with  the  following  schedule 
and  at  the  indicated  locations  in  the 
main  Commerce  Department  building: 
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Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  raised  in  the 
respective  case  briefs,  may  be  submitted 
not  later  than  the  dates  shown  below  for 


general  issues  and  the  respective 
country-specific  cases.  Parties  who 
submit  case  or  rebuttal  briefs  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue,  and  (2)  a  brief  summary  of  the 
argument. 
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The  Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearings.  The  Department  will  issue 
final  results  of  these  reviews  within  120 
days  of  publication  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  the 
inability  to  link  sales  with  specific 
entries  prevents  calculation  of  duties  on 
an  entry-by-entry  basis,  we  have 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  for  each  class  or 
kind  of  merchandise  based  on  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  POR  to  the  total 
customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difiierence  between  statutory  NV  and 
statutory  EP  or  CEP.  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR). 

In  some  cases,  such  as  EP  situations, 
the  respondent  does  not  know  the 
entered  value  of  the  merchandise.  For 
these  situations,  we  have  either 
calculated  an  approximate  entered  value 
or  an  average  unit  dollar  amount  of 
antidumping  duty  based  on  all  sales 
examined  during  the  POR.  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  frx)m  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31694  Only  11, 1991).)  The  Department 
will  issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service  upon  completion  of  these 
reviews. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments- of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  resuhs  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  these 
reviews  (except  that  no  deposit  will  be 
required  for  firms  with  zero  or  de 
minimis  margins,  i.e.,  margins  less  than 
0.5  percent);  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  of  the  1991-92  administrative 
reviews  of  these  orders  (See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
.  Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  58  FR  39729 
(July  26, 1993),  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Revjews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66472 
(December  17, 1996)).  As  noted  in  those 
previous  final  results,  these  rates  are  the 
"all  others"  rates  from  the  relevant 
LTFV  investigations.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 


751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22(c)(5). 

Dated:  February  2, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
A  dm  inistw  tion. 

(FR  Doc.  98-3212  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-1 22-601] 

Brass  Sheet  and  Strip  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  To  Revoke  Order  in  Part 

AGBiICY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Antidumping  Ehity  Administrative 
Review  and  Notice  of  Intent  to  Revoke 
Order  in  Part. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States, 
Wolverine  Tube  (Canada),  Inc.  The 
period  covered  is  January  1,  1996 
through  December  31, 1996.  As  a  result 
of  the  review,  the  Department  has 
preliminarily  determined  that  no 
dumping  margins  exist  for  this 
respondent.  We  intend  to  revoke  the 
order  with  respect  to  brass  sheet  and 
strip  frt>m  Canada  manufactured  by 
Wolverine,  based  on  our  preliminary 
determination  that  Wolverine  has  sold 
the  merchandise  at  not  less  than  fair 
value  for  a  period  of  three  consecutive 
years  and  that  it  is  not  likely  that 
Wolverine  will  sell  this  product  to  the 
United  States  at  less  than  normal  value 
in  the  future. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with  • 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 
EFFECTIVE  DATE:  February  9, 1998. 

FOn  FUftTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  Tom  Futtner,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
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Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4474  or  482-3814.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act)  are  references  to  the  provisions 
eHective  January  1. 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Defwrtment's  regulation  are  to  19  CFR 
part  353  (April  1.  1997). 
8UPPt.EMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
De[>artment)  published  an  antidumping 
duty  order  on  brass  sheet  and  strip  from 
Canada  on  January  12,  1987  (52  FR 
1217).  On  January  14.  1997.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  (62  FR  1874).  On 
January  31.  1997,  a  manufacturer/ 
exporter.  Wolverine  Tube  (Canada),  Inc. 
(Wolverine)  requested  an  administrative 
review  of  its  exports  of  the  subject 
merchandise  to  the  United  States  for  the 
period  of  review  January  1.  1996, 
through  December  31. 1996.  In 
accordance  with  19  CFR  353.22(c).  we 
initiated  the  review  on  March  3.  1997 
(62  FR  9413).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  brass  sheet  and  strip 
(BSS).  other  than  leaded  and  tinned 
BSS.  The  chemical  composition  of  the 
covered  products  is  currently  defined  in 
the  Copper  Development  Association 
(C.D.A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C2000.  This 
review  does  not  cover  products  the 
chemical  compositions  of  which  are 
defined  by  other  C.D.A.  or  U.N.S.  series. 
In  physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  Rnished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
wound),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.00.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
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order  remains  dispositive.  Pursuant  to 
the  final  affirmative  determination  of 
circumvention  of  the  antidumping  duty 
order,  covering  the  period  September  1, 
1990.  through  September  30.  1991,  we 
determined  that  brass  plate  used  in  the 
production  of  BSS  falls  within  the  scope 
of  the  antidumping  duty  order  on  BSS 
from  Canada.  See  Brass  Sheet  and.  Strip 
from  Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  58  FR  33610 
(June  18.  1993). 

The  review  period  (FOR)  is  January  1, 
1996  through  December  31, 1996.  The 
review  involves  one  manufiacturer/ 
exporter.  Wolverine. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  the  respondent.  Wolverine,  by  using 
our  standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records  and  selection 
or  original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version.of  the  verification  report — 
"Sales  and  Cost  Verification  Report, 
Wolverine  Tube  (Canada),  Inc.". 

United  SUtes  Price  (USP) 

In  calculating  USP  for  Wolverine,  we 
used  export  price  (EP),  as  defined  in 
section  772  of  the  Act.  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  because  no  other 
circumstances  indicated  that 
constructed  export  price  was 
appropriate.  We  calculated  EP  based  on 
prices  that  were  delivered  to  the 
customers'  premises.  In  accordance  with 
section  772(c)(1)  of  the  Act,  we  adjusted 
USP  for  brokerage  and  handling,  foreign 
and  U.S.  inland  freight,  and  customs 
duty.  No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared 
Wolverine's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Because 
Wolverine's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV  for  Wolverine. 


B.  Below  Cost  of  Production  Test 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  1995  POR, 
the  most-recently  completed  segment  of 
these  proceedings,  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  determining  NV  in 
this  review  may  have  been  at  prices 
below  the  cost  of  production  (COP),  as 
provided  in  section  773(b)(2)(A)(ii)  of 
the  Tariff  Act.  Therefore,  pursuant  to 
section  773(b)(1)  of  the  Tariff  Act.  we 
initiated  a  COP  investigation  of  sales  by 
Wolverine  (see  Memorandum  to  the 
File,  dated  March  20, 1997,  available  in 
Room  B-099  of  the  Main  Commerce 
Building).  In  accordance  with  section 
773(b)(3)  of  the  Tariff  Act,  we  calculated 
COP  based  on  the  sum  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general,  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  {Mcked  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 
Wolverine' provided  in  its  questionnaire 
responses.  After  calculating  COP,  we 
tested  whether  home  market  sales  of 
subject  BSS  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
We  compared  model-specific  COPs  to 
the  reported  home  market  prices  less 
any  applicable  movement  charges. 

For  purposes  of  the  below  cost  of 
production  test  conducted  for  home 
market  comparison  sales  we  allocated  a 
portion  of  selling,  general  and 
administrative  (SG&A)  ex[>enses  for  the 
corporate  headquarters  in  Huntsville/ 
Decatur.  Alabama  to  Wolverine's  cost  of 
production  (COP).  This  additional 
allocation  was  based  on  SG&A  and  cost 
of  sales  information  taken  from 
Wolverine's  financial  statements.  In  its 
questionnaire  response.  Wolverine  did 
not  allocate  SG&A  for  its  Huntsville/ 
Decatur  corporate  headquarters 
although  it  did  allocate  SG&A  for  its 
London.  Ontario  corporate  offices.  At 
verification,  however,  discussions  with 
company  officials  and  a  review  of 
company  correspondence  revealed  that 
the  Fergus.  Ontario  facility  was  subject 
to  significant  guidance  and  control  by 
corporate  headquarters  in  Huntsville/ 
Decatur  during  the  POR.  (See  the 
analysis  memorandum  dated  January 
20, 1998  for  details.) 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act.  where  less  than  twenty 
percent  of  Wolverine's  home  market 
sales  for  a  model  were  at  prices  less 


than  the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  model  because 
we  determined  that  the  below-cost  sales 
were  n8t  made  within  an  extended 
period  of  time  in  "substantial 
quantities."  Where- twenty  percent  or 
more  of  Wolverine's  home  market  sales 
were  at  prices  less  than  the  COP.  we 
determined  that  such  sales  were  made 
within  an  extended  period  of  time  in 
substantial  quantities  in  accordance 
with  section  773(b)(2)  (B)  and  (C)  of  the 
Tariff  Act.  To  determine  whether  such 
sales  were  at  prices  which  would  not 
permit  the  fiill  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Tariff  Act,  we  compared  home 
market  prices  to  the  weighted-average 
COPs  for  the  POR.  The  results  of  our 
cost  test  for  Wolverine  indicated  that  for 
certain  home  market  models  less  than 
twenty  percent  of  the  sales  of  the  model 
were  at  prices  below  COP.  We  therefore 
retained  all  sales  of  these  models  in  our 
analysis  and  used  them  as  the  basis  for 
determining  NV.  Our  cost  test  for 
Wolverine  also  indicated  that  for  certain 
other  home  market  models  more  than 
twenty  percent  of  the  home  market  sales 
within  an  extended  period  of  time  were 
at  prices  below  COP  and  would  not 
permit  the  full  recovery  of  all  costs 
within  a  reasorrable  period  of  time.  In 
accordance  with  section  773(b)(1)  of  the 
Tariff  Act,  we  therefore  excluded  the 
below-cost  sales  of  these  models  from 
our  analysis  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV. 
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C.  Model-h4atching 

We  calculated  NV  using  prices  of  BSS 
products  having  the  same  characteristics 
as  to  form,  temper,  gauge,  width,  and 
alloy.  We  used  the  same  gauge  and 
width  groupings  and  the  same  model- 
match  methodology  in  this  review  as  in 
the  last  completed  administrative 
review  (1995).  As  in  the  1995  review, 
we  disregarded  "source"  designations  in 
the  product  codes  for  model  matching 
purposes  since  the  "sources",  i.e., 
whether  reroU  or  nonreroll  brass  is  used 
to  make  the  product,  does  not  appear  to 
describe  physical  characteristics  of  the 
resulting  subject  merchandise  itself. 
Wolverine  claimed  in  its  response  that 
the  grain  density  of  the  reroll  material 
obtained  from  outside  suppliers  was 
higher  than  that  of  its  own  cast  material. 
Although  this  may  be  the  case, 
respondent's  claim  has  not  been 
substantiated  on  the  record  of  this 
review.  Moreover,  we  requested  in  our 
supplemental  questionnaire  that 
respondent  submit  product  codes 
accounting  for  physical  characteristics 
only,  including  grain  density,  but 


excluding  source.  In  its  response, 
respondent  did  not  then  report  grain 
density  in  place  of  source.  Furthermore, 
we  determined  at  verification  that 
reporting  grain  density  would  not  have 
caused  any  hardship  for  the  respondent. 
The  factory  lab  was  outfitted  with 
equipment  capable  of  accurately 
determining  grain  size/density  and 
other  product  characteristics  such  as 
purity  levels.  In  addition,  we 
determined  that  grain  density  was 
routinely  monitored  throughout  the 
product  process.  Therefore,  since 
"source"  does  not  describe  a  physical 
product  characteristic,  and  since  the 
respondent  did  not  report  grain  density 
as  we  requested,  we  are  not  including 
"source"  as  a  product  matching 
characteristic.  Moreover,  the  absence  of 
grain  density  information  does  not  favor 
Wolverine.  Purchased  re-roll  material, 
presumably  of  higher  quality  and  higher 
cost  materials,  was  sold  during  the 
period  of  review  only  in  the  home 
market.  Thus,  those  sales  were  matched 
with  Wolverine's  own  cast  materials, 
sold  in  the  U.S.  market,  thereby 
increasing  the  likelihood  and  magnitude 
of  dumping  margins. 

D.  Level  of  Trade 

In  our  supplemental  questionnaire  we 
specifically  asked  the  respondent  to 
describe  its  reasons  for  claiming  there 
were  diffierent  terms  of  sale  or  selling 
prices  to  different  classes  of  customer. 
Respondent  described  three  distinct 
customer  categories  in  the  home  market 
and  one  in  the  U.S.  market,  but  did  not 
explain  how  Wolverine's  selling 
functions  varied  for  each  customer 
category. 

As  documentation  to  support  its  level 
of  trade  (LOT)  claim,  the  respondent 
supplied  price  lists,  but  these  lists  do 
not  show  any  differences  in  selling 
functions  or  illustrate  the  source  of 
price  differences  for  different  customer 
categories.  The  respondent  did  not 
provide  any  other  information  to 
document,  justify,  or  quantify  its 
reported  differences  in  selling  functions 
in  order  to  establish  the  claimed  three 
different  LOTs  in  the  home  market. 
Further,  at  verification  we  discussed  the 
process  by  which  customers  were 
placed  in  a  particular  category.  We 
noted  no  indication  of  different  selling 
functions  corresponding  to  various 
customers  on  the  basis  of  customer 
category  or  otherwise. 

Upon  review  of  the  case  record,  we 
have  determined  that  although  distinct 
customer  categories  existed,  there  is  no 
evidence  on  the  record,  in  terms  of 
selling  functions  performed  by 
Wolverine,  correlating  them  to  levels  of 
trade.  Thus,  although  customer 


categories  may  exist,  they  are  distinct 
from  any  level  of  trade  designations 
which  we  may  consider  in  calculating 
dumping  margins  for  Wolverine. 
Because  the  record  does  not  show  that 
Wolverine  performed  different  selling 
functions  with  respect  to  different 
channels  of  distributimi.  we  determined 
that  there  is  only  one  LOT  in  the  home 
market.  See  Ferrosilicon  from  Brazil: 
Notice  of  Partial  Termination  and 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  63  FR 
2661  (January  16, 1998).  Furthermore, 
since  we  noted  no  different  selling 
functions  in  the  U.S.  market,  no  LOT 
adjustment  is  necessary. 

E.  Price-to-Price  Comparisons 

We  calculated  NV  using  monthly 
weighted-average  prices  of  BBS  having 
the  same  characteristics  as  to  form, 
temper,  gauge,  width,  and  alloy.  We 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  at 
the  same  level  of  trade  as  the  export 
price,  as  defined  by  section 
773(a)(l)(B)(i)oftheAct. 

We  reduced  NV  for  home  market 
credit  and  warranty  expenses,  and 
increased  NV  for  U.S.  credit  expenses  in 
accordance  with  section 
773(a)(6)(C)(iii).  due  to  differences  in 
circumstances  of  sale.  We  reduced  NV 
for  home  market  movement  expenses,  in 
accordance  with  section  773(a)(6)(B)(ii); 
and  for  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i);  and  increased  NV 
to  account  for  U.S.  packing  expenses. 
No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Revocation 

On  January  31, 1997,  Wolverine 
submitted  its  request  for  an 
administrative  review  covering  the  1996 
POR  and,  pursuant  to  19  CFR  353.25(b), 
requested  revocation  of  the  antidumping 
duty  order  with  respect  to  Wolverine.  In 
its  request.  Wolverine  stated  that  it 
expected  to  received  a  de  minims 
margin  in  the  1996  POR.  Wolverine 
noted  that  this  would  be  the  third 
consecutive  de  minimis  margin 
received,  and  thus  Wolverine  would  be 
eligible  for  revocation.  In  accordance 
with  19  CFR  353.25{a)(2)(iii),  this 
request  was  accompanied  by 
certifications  from  the  firm  that  it  had 
not  the  relevant  class  or  kind  of 
merchandise  at  less  than  normal  valve 
(NV)  for  a  three-year  period  including 
this  review  period,  and  would  not  do  so 
in  the  future.  Wolverine  also  agreed  to 
its  inunediate  reinstatement  in  the 
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relevant  antidumping  duty  order,  as 
long  as  any  firm  is  subject  to  this  order, 
if  the  Department  concludes  under  19 
CFR  353.22(f)  that,  subsequent  to 
revocation,  it  sold  the  subject 
merchandise  at  less  than  NV.  On  August 
1,  1997,  the  petitioner  submitted  a 
request  that  the  deadline  for  the 
preliminary  results  in  this  review  be 
fully  extended  by  120  days  in  order  to 
develop  the  administrative  record  with 
respect  to  revocation.  In  addition,  the 
petitioner  claimed  that  the  burden  for 
demonstrating  "no  likelihood"  of  future 
dumping  as  stipulated  under  19  CFR 
353.25(a)(2)  was  on  the  respondent,  and 
that  the  respondent  should  be  required 
to  place  on  the  record  historical  data 
covering  its  operations  over  the 
preceding  five  years.  In  addition,  the 
petitioner  requested  that  the  Department 
require  the  respondent  to  submit 
specific  planning  data  regarding  future 
production  of  subject  and  non-subject 
merchandise. 

On  September  15,  1997,  the 
Department  extended  the  deadline  for 
the  preliminary  determination. 
However,  the  Department  did  not  find 
compelling  cause  to  reauest  respondent 
to  produce  the  extensive  historical  and 
planning  data  which  the  petitioner 
proposed  was  necessary  to  determine 
whether  future  dumping  was  "not 
likely."  On  October  16,  1997,  the 
Department  informed  interested  parties 
that  the  administrative  record  would  be 
re-opened  for  submission  of  comments 
and  rebuttal  comments  pertaining  to  the 
issue  of  likelihood  of  future  dumping. 
Both  respondent  and  petitioner 
submitted  comments  and  rebuttal 
comments  in  a  timely  manner. 

Interested  Party  Comments  on  Whether 
Future  Dumping  is  Likely 

On  November  10,  1997,  Wolverine 
and  petitioner  submitted  comments  on 
the  issue  of  whether  or  not  it  is  likely 
that  Wolverine  would  resume  dumping 
if  the  Department  granted  revocation  as 
to  that  firm.  First,  the  respondent  noted 
'  that  it  received  two  consecutive  zero  or 
de  minimis  margins  and  is  committed  to 
refrain  from  dumping  in  the  future  and 
has  made  certifications  to  this  effect  as 
stipulated  under  the  Department's 
regulations.  The  petitioner  has  not 
challenged  these  facts  or  the  adequacy 
of  the  certifications. 

Second,  Wolverine  states  that 
dumping  is  unlikely  to  resume  given  the 
similar  nature  of  price,  supply,  and 
demand  patterns  common  to  both  the 
Canadian  and  U.S.  markets.  Wolverine 
asserts  that  this  limits  the  potential  for 
price  differences  in  each  market. 
Petitioner  states  that  Wolverine's  claim 
that  North  America  is  a  unified  market 


for  BSS  is  unsubstantiated  by  specific 
company  information. 

Third,  Wolverine  cites  favorable 
market  conditions  which  it  claims 
render  future  dumping  unlikely.  In  its 
November  10, 1997,  submission  of 
comments  regarding  the  likelihood  of 
future  dumping.  Wolverine  included  as 
exhibits  market  reports  and  articles  from 
American  Metal  Market  and  Purchasing 
which  characterize  the  market  for 
copper,  copper  alloys  and  brass  as 
strong  and  steady.  The  articles  and 
reports  cite  increasing  lead  times,  low 
inventories,  rising  prices  and  strong 
demand  as  factors  contributing  to  an 
environment  in  which  dumping  is  not 
likely.  In  addition,  respondent  cites 
expanded  applications  of  brass  mill 
products,  such  as  used  in  construction 
of  ship  hulls  and  electric  vehicles, 
which  may  result  in  increased  demand. 
Fourth,  Wolverine  notes  that  it  lacks 
both  the  means  and  the  incentive  to 
abuse  revocation.  Respondent  notes  that 
it  competes  largely  by  servicing 
established  home  market  customers 
with  a  diversified  product  range.  Since 
its  customers  require  a  diversified 
product  range,  its  brass  production 
capacity  is  limited  and  although  its 
brass  business  is  profitable,  if  it  received 
an  order  for  its  other  more  profitable 
products  it  would  choose  the  latter. 
Therefore,  according  to  Wolverine,  the 
potential  impact  of  its  brass  sales  on  the 
U.S.  market  would  be  miniscule  in  any 
case.  Petitioner  claims  that  respondent 
did  not  substantiate  its  claims  that  it 
had  no  economic  incentive  to  devote  its 
entire  capacity  to  production  for  the 
U.S.  market.  In  addition,  petitioner 
notes  that  Wolverine's  statements 
regarding  its  minimal  potential  impact 
on  the  U.S.  market  are  irrelevant  and  do 
not  support  a  finding  that  it  is  not  likely 
that  Wolverine  will  dump  in  the  future. 

Petitioner's  comments  cited  its 
August  1. 1997,  letter  in  which  it 
requested  five-year  historical  data  and 
background/planning  information  and 
reiterated  its  request  that  the 
Department  require  that  Wolverine  (or 
the  Department)  place  this  information 
on  the  record  of  this  proceeding. 
Petitioner  has  stated  that  much  of  this 
information  was  placed  on  the  records 
of  prior  proceedings.  Petitioner 
reiterated  its  view  that  the  burden  of 
showing  that  Wolverine  is  not  likely  to 
resume  dumping  following  revocation 
rests  on  the  respondent.  In  this  respect, 
petitioner  argues  that  five-year  historical 
data  on  many  aspects  of  Wolverine's 
trade  with  the  United  States  is  necessary 
to  establish  sales  trends  in  order  to 
determine  the  likelihood  of  future 
dumping,  and  claims  that  much  of  the 
requested  information  is  already  on  the 


record  of  prior  proceedings  and  would 
not  be  difncult  to  collect.  Petitioner 
claims  that  respondent's  sales  of  subject 
merchandise  io  the  United  States  have 
declined  since  imposition  of  the 
antidumping  duty  order.  Petitioner  also 
claims  that  the  loss  of  certain  business 
by  respondent  in  the  home  market 
would  dispose  respondent  to  future 
dumping.  Finally,  respondent  asserted 
that  the  petitioner's  comments 
contained  no  factual  evidence  on  the 
subject  of  revocation  and  that 
petitioner's  actual  purpose  in  requesting 
additional  time  to  develop  the  record 
with  respect  to  revocation  was  part  of  a 
strategy  to  delay  the  conclusion  of  this 
review  and  to  deny  respondent 
revocation. 

Department  Analysis 

Petitioner  has  not  shown  that  the 
additional  data  it  requested  the 
Department  gather  is  necessary  to 
resolve  whether  it  is  not  likely  that 
Wolverine  would  dump  subject 
merchandise  were  the  order  revoked  as 
to  that  company.  Furthermore,  we  note 
that  much  of  the  data  requested  by 
petitioner  is  not  on  the  record  of  prior 
reviews  and  collecting  it  would  impose 
a  considerable  administrative  burden  on 
the  Department.  In  view  of  the  fact  that 
each  administrative  review  is  conducted 
as  a  separate  segment  of  the  proceeding 
pursuant  to  the  Department's 
regulations,  the  burden  of  gathering 
additional  infonnation,  and  the  failure 
of  petitioner  to  demonstrate  any 
compelling  need  for  the  Department  to 
consider  the  requested  information  in 
determining  whether  it  should  revoke 
the  order  as  to  Wolverine,  the 
Department  has  declined  to  gather  (and 
include)  further  information  in  the 
administrative  record  of  this  review.  On 
this  issue,  the  Department  has  a 
considerable  factual  record  before  it.  At 
the  request  of  the  parties,  the 
Department  established  a  process  for  the 
submission  of  factual  information  on  th( 
issue  of  whether  it  is  not  likely  that 
dumping  would  resume  in  the  future. 
As  discussed  above,  both  the  petitioner 
and  the  respondent  made  submissions 
of  information  relevant  to  this  issue. 
Accordingly,  the  Department  has  an 
adequate  record  before  it  on  which  to 
make  a  determination  on  the  revocation 
issue. 

Under  the  Dep>artment's  regulations, 
the  Department  may  revoke  an  order  in 
part  if  the  Secretary  concludes  that:  (1) 
"one  or  more  producers  or  resellers 
covered  by  the  order  have  sold  the 
merchandise  at  not  less  than  fair  value 
for  a  period  of  at  least  three  consecutive 
years";  (2)  "(ijt  is  not  likely  that  those 
persons  will  in  the  future  sell  the 


merchandise  at  less  than  fair  value 
*  •  •";  and  (3)  "the  producers  or 
resellers  agree  in  writing  to  the 
immediate  reinstatement  of  the  order  as 
long  as  any  producer  or  reseller  is 
subject  to  the  order,  if  the  Secretary 
concludes  that  the  producer  or  reseller, 
subsequent  to  the  revocation,  sold  the 
merchandise  at  less  than  fair  value."  See 
19  CFR  353.25(a)(2). 

Upon  review  of  the  three  criteria 
described  above,  and  of  the  comments 
and  rebuttal  comments,  and  on  the  basis 
of  all  of  the  evidence  on  the  record,  we 
have  preliminarily  determined  that  the 
Department's  requirements  for 
revocation  have  been  met.  The 
Department  found  that  Wolverine's 
sales  reviewed  during  the  eighth  (1994) 
and  ninth  (1995)  reviews  under  this 
order  were  made  at  not  less  than  NV. 
Also,  in  this  tenth  review,  we  have 
preliminarily  determined  thaK 
Wolverine's  sales  were  made  at  not  less 
than  NV.  Further,  Wolverine  has 
certified  its  consent  to  immediate 
reinstatement  of  the  order  should  the 
situation  described  in  the  third  criterion 
noted  above  occur. 

With  respect  to  the  second  criterion, 
the  Department  stated,  in  Brass  Sheet 
and  Strip  from  Germany,  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part,  61  FR  49728  (9/23/96): 
"(iln  prior  cases  wherejevocation  was 
under  consideration  and  the  likelihood 
of  resumption  of  dumped  sales  was  at 
issue,  the  E)epartment  has  considered,  in 
addition  to  the  respondent's  prices  and  ' 
margins  in  the  preceding  periods,  such 
other  factors  as  conditions  and  trends  in 
the  domestic  and  home  market 
industries,  currency  movements,  and 
the  ability  of  the  foreign  entity  to 
compete  in  the  U.S.  marketplace 
without  LTFV  sales."  61  FR  at  49731.  In 
this  proceeding,  the  information 
submitted  by  the  parties,  and  the 
comments  received,  centered  upon  three 
main  conditions:  (1)  Supply  and 
demand  for  BSS,  (2)  the  quantitative 
trend  of  respondent's  sales  in  the  U.S. 
market  since  respondent  received  its 
first  zero  margin  (as  a  measure  of  its 
ability  to  sell  commercial  quantities  at 
fair  market  value),  and  (3)  the  effects  of 
currency  movements  with  respect  to 
price  comparisons  between  the  home 
market  and  the  U.S.  market. 

First,  as  noted  by  respondents, 
demand  for  subject  merchandise  in  the 
U.S.  and  Canadian  markets  remains 
strong  and  conditions  are  favorable  to  a 
positive  market  environment  for  subject 
merchandise.  Strong,  profitable  markets 
tend  not  to  precipitate  dumping.  The 
reports  and  articles  supplied  by 
respondent  in  its  November  10,.1997. 


submission  contain  factual  information 
and  forecasts  by  industry  analysts 
which  characterize  market  condition  for 
BSS  products  as  positive  with  evidence 
indicating  the  likelihood  of  continued 
growth  and  positive  perfonnsmce.  No 
evidence  was  placed  on  the  record 
characterizing  the  market  otherwise. 

We  note,  however,  that  Wolverine's 
argument  that  dumping  would  be 
precluded  because  market  conditions 
for  BSS  products  are  similar  in  the 
Canadian  and  U.S.  markets  is  not 
substantiated  by  evidence  on  the  record. 

With  respect  to  the  question  of 
whether  Wolverine  would  have  an 
economic  incentive  to  devote  its  entire 
capacity  to  production  for  the  U.S. 
market,  it  is  evident,  based  on 
information  reviewed  at  verification  and 
a  review  of  sales  of  subject  and  non- 
subject  merchandise,  that  Wolverine 
does  provide  a  mix  of  products  to  a 
variety  of  U.S.  and  home  market 
customers.  We  also  noted  at  verification 
that  there  are  indications  that  there  may 
be  some  strategic  and  physical 
limitations  in  capacity  with  respect  to 
production  of  BSS  at  the  Fergus  plant. 
This  does  not  preclude  future  expansion 
of  capacity,  however,  under  proper 
market  conditions.  In  addition,  we  note 
that,  as  petitioner  points  out,  the 
potential  impact  of  a  foreign  exporter's 
sales  on  the  U.S.  market  is  not  relevant 
in  determining  whether  dumping  is 
currently  taking  place  or  whether  it  is 
likely  to  resume  in  the  future. 

With  respect  to  petitioner's  claim  that, 
despite  the  generally  strong  market  for 
BSS,  loss  of  certain  business  would 
dispose  Wolverine  to  future  dumping, 
we  noted  at  verification  that  this 
respondent  had  taken  significant  steps 
and  devoted  significant  resources  to 
restoring/replacing  the  business  in 
question,  and  to  developing  alternative 
non-subject  products  to  make  up  for  lost 
business.  Furthermore,  it  is  not  clear 
that  diminished  capacity  utilization, 
even  should  it  occur,  would  necessarily 
contribute  to  the  likelihood  of  future 
dumping. 

Second,  unlike  the  facts  underlying 
our  determination  in  Brass  Sheet  and 
Strip  from  Germany,  in  which  we 
determined  not  to  revoke  the  order  as  to 
a  requesting  respondent,  this  review 
covers  multiple  shipments  of  subject 
merchandise  to  the  U.S.  market.  In  Brass 
Sheet  and  Strip  from  Germany,  the 
respondent  in  question  had  made  only 
a  single  shipment  during  the  review  at 
issue. 

Third,  exchange  rate  data  taken  from 
the  Import  Administration's  currency 
database  indicate  that  from  )anuary  of 
1996  through  September  of  1997,  the 
Canadian  dollar-U.S.  dollar  exchange 


rate  remained  stable.  There  is  no 
indication  that  the  Canadian  dollar 
might  drastically  appreciate, 
precipitating  the  potential  for  disparities 
in  Canadian  and  U.S.  selling  prices  of 
subject  merchandise  which  would  make 
dumping  margins  more  likely.  In  fact, 
the  Canadian  dollar  has  actually 
depreciated  slightly  against  the  U.S. 
dollar. 

Thus,  the  Department  preliminarily 
determines  that  this  criterion  for 
revocation  has  been  met. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
to  NV,  we  preliminarily  determine  that 
a  de  minimis  dumping  margin  (0.42 
percent)  exists  for  Wolverine  for  the 
period  January  1,  1996  through 
December  31, 1996,  and  we  determine, 
preliminarily,  to  revoke  partially  the 
antidumping  duty  order  with  respect  to  _ 
imports  of  subject  merchandise  from 
Wolverine. 

Parties  to  the  proceeding  may  request 
disclosure  within  five-days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  of  this 
notice.  Any  hearing  will  be  held  44  days 
after  the  date  of  publication  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  publication  date  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
at  a  hearing,  within  120  days  from 
publication  of  these  preliminary  results. 
The  following  deposit  requirements  will 
be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  fix>m  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Wolverine  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  if  neither  the 
manufacturer  nor  the  exporter  is  a  firm 
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covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  8.10 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review.  Furthermore, 
The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  This  notice  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  February  2, 1998. 
■abwt  S.  LaKiMM. 

Assistant  Secretary.  Import  Administration. 
|FR  Doc.  98-3200  Filed  2-6-98;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

kitemationai  Trade  Administratton 
[A-427-»12] 

Calciufn  Ahjminate  Flux  From  France; 
Initiation  and  Preliminary  Raaulta  of 
CtMngad  Circumstancea  Antidumping 
Duty  Adminiatrative  Review,  and  Intent 
To  Ravoke  Order  ^ 

AOENCV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order. 

EFFECTIVE  DATE:  February  9, 1998. 
SUMMARY:  In  response  to  a  December  12, 
1997  request  from  Lafarge  Aluminates 
and  Lafarge  Calcium  Aluminates 
(Lafarge),  the  sole  respondent  in  this 
case,  the  Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  issuing  an 
intent  to  revoke  the  order  on  calcium 
aluminate  flux  from  France.  Based  on 
the  fiact  that  Lehigh  Portland  Cement. 
the  petitioner,  has  expressed  no  interest 


in  the  importation  and  sales  of  calcium 
aluminate  flux,  we  have  preliminarily 
determined  to  revoke  the  antidumping 
duty  order  on  calcium  aluminate  flux 
from  France. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  111,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14'*'  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0193  or  (202)  482- 
3833. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(62  FR  27296,  May  19. 1997). 

Background 

On  March  25, 1994,  the  Department 
published  the  final  determination  in  the 
less-than-fair-value  (LTFV)  investigation 
on  calcium  aluminate  flux  from  France, 
and  subsequently  published  an 
antidumping  duty  order  on  June  13, 
1994  (59  FR  30337).  On  December  12, 
1997,  Lafarge,  the  respondent,  requested 
that  die  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  a  Lehigh  Portland 
Cement  (Lehigh),  the  petitioner  in  the 
original  investigation,  continues  to  have 
an  interest  in  the  antidumping  duty 
order  on  calcium  aluminate  flux.  Based 
on  information  provided  by  Lafarge's 
customers  and  contacts  in  the  industry, 
Lafarge  asserts  that  Lehigh  is  not 
currently  producing  calcium  aluminate 
flux  and  that  it  does  not  intend  to 
continue  to  supply  calciimi  aluminate 
flux  to  U.S.  customers  in  the  future.  If 
we  find  that  Lehigh  is  no  longer  a 
producer  of  calcium  aluminate  flux  and 
therefore  has  no  further  interest  in  the 
underlying  order,  Lafarge  requests  that 
the  Department  revoke  the  antidumping 
duty  order  based  on  these  changed 
circumstances.  — 

Subsequent  to  Lafarge's  request  for  a 
changed  circumstances  administrative 
review,  Lehigh,  the  petitioner  and  the 
sole  U.S.  producer  of  the  subject 
merchandise  during  the  original 
investigation,  informed  the  Department 
that  it  had  no  interest  in  continuing  the 


antidumping  duty  order  on  calcium 
aluminate  flux  from  France  (see 
Memorandum  to  the  File,  January  28. 
1998). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  CA  flux,  other  than  white, 
high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alumina  and  more  than  one  percent 
each  of  iron  and  silica. 

CA  flux  is  currently  classifiable  imder 
the  Harmonized  Tori ff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2523.10.0000.  The  HTSUS  subheading 
is  provided  for  convenience  and  U.S. 
Customs'  purposes  only.  The  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
to  Revoke 

In  accordance  with  Section  751(b)  of 
the  Act  and  section  351.216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstances  review  on  calcium 
aluminate  flux  from  France  to  determine 
whether  revocation  of  the  order  is 
warranted.  Section  782(b)(2)  of  the  Act 
and  section  351.222(g)(l)(i)  of  the 
Department's  regulations  further 
provide  that  the  Department  may  revoke 
an  order  if  it  determines  that  producers 
accoimting  for  substantially  all  of  the 

Production  of  the  domestic  like  product 
ave  no  further  interest  in  the  order.  In 
addition,  in  the  event  the  Deptartment 
determines  that  expedited  action  is 
warranted,  section  351.221(c)(3)(ii)  of 
the  regulations  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results.  We  believe  that 
expedited  action  is  warranted  in  this 
case  due  to  Lafarge's  assertion  that 
Lehigh  has  ceased  production  of  the 
subject  merchandise  altogether  in  the 
United  States. 

Based  on  an  affirmative  statement  of 
no  interest  in  the  order  by  the 
Petitioner,  as  memorialized  in  our 
January  28, 1998  Memorandum  to  the 
File,  we  have  preliminarily  determined 
that  the  order  on  calcium  aluminate  flux 
is  no  longer  of  interest  to  domestic 
interested  parties.  Because  we  have 
concluded  that  expedited  action  is 
warranted,  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
revoke  the  antidumping  duty  order  on 
calcium  alimiinate  flux  from  France. 
Interested  parties  may  submit  case 
briefs  and/or  written  comments  no  later 


than  30  days  after  the  date  of 
publication  of  these  preliminary  results. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will  issue 
the  final  residts  of  this  changed 
circumstances  review,  which  wrill 
include  the  results  of  its  analysis  raised 
in  any  such  written  comments,  no  later 
than  270  days  after  the  date  on  which 
this  review  was  initiated,  or  within  45 
days  if  all  parties  agree  to  our 
preliminary  determination.  See  section 
351.216(e)  of  the  Department's 
regulations. 

If  final  revocation  occurs,  we  will 
instruct  the  U.S.  Customs  Service  to  end 
the  suspension  of  liquidation  and  to 
refund,  with  interest,  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  calcium 
aluminate  flux  from  France.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  this  changed 
circumstances  review. 

This  initiation  of  review  and  notice 
are  in  accordance  with  sections  751(b) 
of  the  Act,  as  amended  (19  U.S.C. 
1675(b)),  and  19  C.F.R.  351.216. 

Dated:  February  3, 1998. 

Robert  S.  LaRuau. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-3211  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-688-824] 

Certain  Corrosion-Resistant  Cartion 
Steal  Flat  Products  From  Japan: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  review  of  certain  corrosion-resistant 
carbon  steel  flat  products  fit)m  Japan. 
This  review  covers  the  period  August  1, 
1996  through  July  31. 1997. 
EFFECTIVE  DATE:  February  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen,  Robert  Boiling  or  Stephen 
Jacques  at  202  482-0413,  482-3434  or 
482-1391,  respectively;  Office  of  AD/ 
•CVD  Enforcement,  Group  m.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  refierences  to  the  provisions 
effective  January  1, 1995,  the  effective    . 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its 
preliminary  results  within  the  original 
time  limit.  (See  Decision  Memorandtim 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Enforcement  Group 
ni  to  Robert  LaRussa.  Assistant 
Secretary  for  Import  Administration. 
January  30. 1998).  The  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  July  2. 
1998  in  accordance  with  Section 
751(a)(3)(A)  of  the  Act.  The  Department 
is  also  extending  the  time  limit  for 
submission  effectual  information  up  to 
an  additional  60  days. 

The  deadline  for  the  final  results  of 
this  review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

Dated:  January  30, 1998. 

Jos^h  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Enforcement 
Group  in. 

[FR  Doc.  98-3197  Filed  2-6-98;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Administrstion 

[A-201-802] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Gray  Portland  Cement  From 
Mexico 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  9, 1998. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  1996- 
1997  administrative  review  for  the    - 
antidumping  order  on  Gray  Portland 
Cement  from  Mexico,  pursuant  to  the 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Round  Agreements  Act 
(hereinafter,  "the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Smith,  Kristen  Stevens,  or 
Steven  Pressing,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230,  telephone 
(202) 482-3793. 

SUPPLEMBfTARY  INFORMATKM:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit. 

Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  anniversary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  in  accordance  with 
Section  751(a)(3)(A)  of  the  Act.  the 
Department  is  extending  the  time  limit 
as  follows: 


Product 

Country 

Review  period 

Initiation 
date 

Prelim  due 
date 

Final  due 
date* 

Gray  Pofttend  Cement  (A-201-802) 

Mexico  

8/1/96-7/31/98 

9/25/97 

8/31/98 

12/3(V98 

'The  Department  shall  issue  the  final  determination  120  days  after  the  put>lication  of  the  preliminary  determination. 
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Dated:  February  23. 1998. ' 
Jo— ph  A.  Spetrini. 

Deputy  Assistant  Secretary,  For  Enforcement 

m. 

IFR  Doc.  98-3204  Filed  2-6-98:  8:45  ami 

MUJNOCOOe  3610-0«-M 

DEPARTMENT  OF  COMMERCE 
Intomational  Trade  Administration 

[A-683-824] 

Pdyvinyt  Alcohol  From  Taiwan: 
Praliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQBCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner.  Air  Products  and  Chemicals. 
Inc.,  and  by  two  manufacturers/ 
exporters  and  an  importer  of  subject 
merchandise,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  polyvinyl 
alcohol  from  Taiwan.  The  period  of 
review  is  May  15,  1996,  through  April 
30,  1997. 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  export  price  or 
constructed  export  price  and  the  normal 
value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  case  briefs  in  this 
proceeding  should  provide  a  summary 
of  the  arguments  not  to  exceed  Hve 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 
EFFECTIVE  DATE:  February  9,  1998. 
FOA  FURTHER  INFORMATION  CONTACT: 
Everett  Kelly,  at  (202)  482-4194;  or 
Sunkyu  Kim,  at  (202)  482-2613,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  Washington.  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930.  as 


amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  353  (April 
1997).  Where  appropriate,  references  are 
made  to  the  Department's  Hnal 
regulations  at  19  CFR  Part  351  (62  FR 
27926),  as  a  statement  of  current 
departmental  practice. 

Case  History 

On  May  14, 1996,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  polyvinyl 
alcohol  from  Taiwan.  See  61  FR  24286. 
On  May  2, 1997,  the  Department 
published  a  notice  providing  an 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  May 
15.  1996,  through  April  30, 1997  (62  FR 
24081).  On  May  23,  1997,  we  received 
a  request  for  an  administrative  review 
from  E.I.  du  Pont  de  Nemours  4  Co. 
("DuPont").  We  received  requests  for  a 
review  from  Chang  Chun  Petrochemical 
("Chang  Chun")  and  Perry  Chemical 
Corporation  (  "Perry")  on  May  30,  1997. 
The  petitioner  also  requested  a  review 
of  Chang  Chun  and  Perry  on  May  30, 
1997.  We  published  a  notice  of 
initiation  of  this  review  on  June  19. 
1997  (62  FR  33394). 

On  June  23, 1997,  we  issued  an 
antidumping  questionnaire  to  the  three 
companies.  The  Department  received 
responses  from  Chang  Chun,  DuPont 
and  Perry  in  August  1997.  We  issued 
supplemental  questionnaires  to  these 
companies  in  October  1997.  Responses 
to  these  questionnaires  were  received  in 
November  1997. 

Although  we  initiated  this  review  on 
three  respondents,  as  a  result  of  facts 
examined  during  the  course  of  the 
review,  we  are  now  covering  only  two 
respondents,  Chang  Chun  and  DuPont 
(see  Treatment  of  Sales  of  Tolled 
Merchandise  section  of  the  notice 
below). 

On  October  24, 1997,  the  petitioner 
requested  that  we  find  DuPont  and 
Perry  to  be  affiliated  with  Chang  Chim. 
Further,  the  petitioner  argued  that  for 
purposes  of  calculating  a  dumping 
margin,  DuPont  and  Perry  should  be 
collapsed  with  Chang  Chun. 
Alternatively,  the  petitioner  argued  that 
if  the  Department  does  not  collapse 
DuPont  and  Perry  with  Chang  Chun,  the 
Department  must  consider  evidence 
which  demonstrates  that  DuPont's  and 
Perry's  sales  to  their  respective  third- 
country  markets  during  the  POR  were 
made  at  prices  below  the  cost  of 
production. 


With  regard  to  affiliation,  we  do  not 
find  that  either  Perry  or  DuPont  is 
affiliated  with  Chang  Chun  (see 
Treatment  of  Sales  of  Tolled 
Merchandise  section  of  the  notice  below 
°>r  further  discussion.)  With  respect  to 
the  petitioner's  allegation  of  sales  below 
the  cost  of  production  against  Perry,  we 
note  that  because  the  Department  has 
determined  that  Chang  Chun,  and  not 
Perry,  is  the  producer  of  the  tolled  PVA 
imported  by  Perry  under  the  tolling 
agreement  with  Chang  Chun,  the  issue 
of  whether  Perry's  third-country  market 
sale  was  below  its  cost  of  production  is 
moot  for  purposes  of  our  analysis.  With 
regard  to  Dupont,  based  on  our  analysis 
of  the  petitioner's  allegation,  we 
determine  that  there  are  reasonable 
grounds  to  believe  or  suspect  that 
DuPont  sold  PVA  to  Australia  at  prices 
which  were  below  COP  (see 
Memorandum  from  Team  to  OfRce 
Director,  dated  January  30, 1998). 
Accordingly,  we  are  incorporating  a 
sales-below-the-cost-of-production 
analysis  for  DuPont  in  our  preliminary 
margin  calculation. 

Scope  of  Review 

The  product  covered  by  this  review  is 
polyvinyl  alcohol  ("PVA").  PVA  is  a 
dry,  white  to  cream-colored,  water- 
soluble  synthetic  polymer.  Excluded 
from  this  review  are  PVAs  covalently 
bonded  with  acetoacetylate,  carboxylic 
acid,  or  sulfonic  acid  uniformly  present 
on  all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  two  mole 
percent,  and  PVAs  covalently  bonded 
with  silane  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one-tenth  of  one  mole 
percent.  PVA  in  fiber  form  is  not 
included  in  the  scope  of  this  review. 

The  merchandise  under  review  is 
currently  classifiable  under  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

Treatment  of  Sales  of  Tolled 
Merchandise 

DuPont  and  Perry  sold  in  the  U.S.  and 
third-country  markets  subject 
merchandise  tolled  by  the  Taiwan 
producer,  Chang  Chun.  Both  DuPont 
and  Perry  claim  that  they  are  the 
manufacturer  of  the  tolled  merchandise 
under  the  Department's  newly 
articulated  treatment  of  subcontractors 
in  tolling  arrangements.  See  19  CFR 
353.401(h).  Accordingly,  each  company 
claims  that  it  is  entitled  to  its  own 
dumping  rate. 
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Under  section  351.401(h)  of  the  new 
regulations,  which,  although  not  legally 
in  effect  for  this  administrative  review, 
are,  at  the  time  of  this  request  for 
review,  an  expression  of  the 
Department's  practice,  the  Department 
will  not  consider  a  toller  or 
subcontractor  to  be  a  manufacturer  or 
producer  where  the  toller  or 
subcontractor  does  not  acquire 
ownership  of  the  finished  product  and 
does  not  control  the  relevant  sale  of  the 
subject  merchandise  and  the  foreign  like 
product.  See  also  Antidumping  Duties; 
Coimtervailing  Duties:  Final  Rule,  62  FR 
27296.  27411  (legally  effective  only  for 
segments  of  the  proceeding  initiated 
based  on  requests  filed  after  June  18. 
1997,  but  nevertheless  a  restatement  of 
the  Department's  practice). 

In  determining  whether  a  company 
that  uses  a  subcontractor  in  a  tolling 
arrangement  is  a  producer  under 
351.401(h).  we  will  look  at  ail  relevant 
facts  surfounding  a  tolling  agreement. 

DuPont  claims  that  under  the  tolling 
arrangement  with  Chang  Chun,  DuPont 
is  the  producer  of  the  PVA  at  issue. 
DuPont  is  a  chemical  producer.  It 
produces  the  main  input,  vinyl  acetate 
monomer  ("VAM"),  which  it  then  ships 
to  Taiwan.  Under  contract  with  Chang 
Chun,  the  VAM  is  then  converted  into 
subject  merchandise,  after  which 
DuPont  exports  the  PVA  back  to  the 
United  States  and  to  third-country 
markets.  DuPont  has  had  a  tolling 
■  agreement  with  Chang  Chun  since  prior 
to  the  original  less-than-fair-value 
("LTFV")  investigation  of  PVA. 

Based  on  this  evidence,  we  determine 
that  DuPont  is  the  manufacturer  of  the 
tolled  merchandise,  and  hence  the 
appropriate  respondent. 

Perry  has  asserted  that  it  is  the 
producer  of  the  PVA  it  imported  from 
Taiwan  during  the  period  covered  by 
this  review,  claiming  it  meets  the 
requirements  set  out  in  351.401(h)  of  the 
Department's  new  regulations.  However, 
based  on  a  review  of  the  facts,  we 
preliminarily  determine  that  the  tolling 
arrangement  between  Perry  and  Chang 
Chun  does  not  transform  Perry  into  the 
producer  of  the  PVA  at  issue. 

Perry  has  been  an  importer  and 
reseller  of  PVA  produced  and  exported 
by  Chang  Chun  since  1978.  At  no  time 
has  Perry  been  in  the  business  of 
producing  or  manufacturing  PVA  or  any 
other  chemical.  Nor  has  Perry,  prior  to 
the  tolling  agreement  with  Chang  Chun, 
been  in  the  business  of  subcontracting 
any  kind  of  chemical  production  or 
processing.  Additionally,  Perry  does  not 
have  any  production  facilities.  (See 
January  30, 1998,  Perry  Verification 
Report  at  page  8.) 


After  the  conclusion  of  the  LTFV 
investigation  in  1996,  when  Chang 
Chun  was  found  to  be  dumping  at  an 
estimated  rate  of  19.21  percent.  Perry 
decided  to  pursue  a  tolling  arrangement. 
Perry  then  negotiated  the  tolling 
agreement  with  Chang  Chim,  which 
resulted  in  the  agreement  in  effect 
during  this  review.  Perry  began 
purchasing  VAM.  the  main  input  in 
producing  PVA.  through  a  U.S.  trading 
company.  The  trading  company,  in  turn, 
purchased  the  VAM  from  a  Taiwan 
producer  of  VAM  affiliated  with  Chang 
Chun,  a  fact  known  to  Perry.  (See 
Verification  Report  at  page  8.)  Thus, 
both  the  primary  input  and  the  final 
product  are  produced  by  Chang  Chun 
and  its  affiliate. 

Based  on  these  facts,  we  find  that 
Perry  is  not  the  producer  of  the  PVA  it 
imports  into  the  United  States.  Prior  to 
the  tolling  agreement,  Perry  had  never, 
as  part  of  its  normal  business  practice, 
been  engaged  in  any  research  and 
development  ("R&D"),  production, 
processing  or  subcontracting  of 
production.  Moreover,  there  is  no 
evidence  that  suggests  that  Perry's 
decision  to  enter  into  a  tolling 
arrangement  with  Chang  Chun  was  for 
the  purpose  of  expanding  its  operations 
to  begin  producingTVA  or  any  other 
chemical.  To  the  contrary,  after  the 
tolling  agreement,  Perry's  normal  course 
of  conducting  business  has  not 
substantively  changed;  it  remains  for  all 
intents  and  purposes  an  importer  and 
reseller.  The  only  change  resulting  from 
the  tolling  arrangement  is  that  now 
Perry  makes  two  payments  to  Chang 
Chun  for  Chang  Chun's  PVA — one  for 
the  VAM  and  one  for  the  conversion  of 
VAM  into  PVA.  This  minor  change  in 
the  contractual  relationship  between 
Perry  and  Chang  Chun  is  insufficient  to 
conclude  that  Perry  has  moved  from 
reselling  to  producing. 

The  facts  presented  in  this  review 
demonstrate  that  Perry's  circumstance  is 
fundamentally  different  from  that  of 
DuPont.  While  DuPont  is  a  chemical 
producer  in  its  own  right  with 
substantial  production  and  R&D 
facilities.  Perry  has  no  production  or 
R&D  facilities.  DuPont  has  had  a  tolling 
agreement  with  Chang  Chun  for  several 
years  before  the  antidumping  duty  order 
on  PVA  from  Taiwan  was  issued,  while 
Perry  entered  into  its  contract  with 
Chang  Chun  after  the  LFTV 
investigation.  DuPont  produces  the 
VAM  which  it  exports  to  Taiwan  where 
Chang  Chun  processes  it  into  PVA  in 
accordance  with  DuPont's  instructions; 
Perry  purchased  VAM  produced  by  an 
affiliate  of  Chang  Chun.  Based  on  these 
facts,  we  find  that  DuPont  is  the 
producer  of  Taiwan  PVA,  through  a 


subcontract  with  Chang  Chun,  and  Perry 
is  not  a  producer  of  subject 
merchandise.  See  Chrome-Plated  Lug 
Nuts  From  Taiwan,  56  FR  36130, 131 
(1991). 

Because  we  have  preliminarily 
determined  that  Perry  is  not  a  producer 
of  PVA,  Perry  is  treated  in  this  review 
as  an  importer  and  reseller.  Chang  Chim 
is  the  producer  and  original  seller. 
Because  Chang  Chun  had  knowledge 
that  the  PVA  it  sold  to  Perry  was  for 
export  to  the  United  States,  we  have 
determined  the  export  price  based  on 
the  sale  from  Chang  Chun  to  Perry. 
Normal  value  was  determined  using 
Chang  Chun's  home  market  price  or 
constructed  value. 

In  considering  a  request  from  Perry 
for  a  new  shipper  review,  (November 
27, 1996),  the  Department  determined 
that  Perry  was  not  a  "new  shipper" 
because  it  was  affiliated  with  Qiang 
Chun  through  its  tolling  contract.  In  this 
review,  we  have  reexamined  this  issue 
and  have  preliminarily  determined  that 
neither  Perry  nor  DuPont  is  affiliated 
with  Chang  Chun.  The  tolling  contracts 
do  not  establish  legal  or  operational 
control  over  Chang  Chun  within  the 
meaning  of  section  771(33)(G)  of  the 
Act.  Rather,  the  tolling  agreemmts  set 
out  contractual  obligations  under  whidi 
Chang  Chun  has  agreed  to  produce  PVA 
for  Perry  and  DuPont  at  the  specified 
grades  in  specific  quantities  at  specified 
times.  Such  agreements  do  not  grant 
Perry  or  DuPont  control  over  the 
manner  in  which  Chang  Chun  operates 
(e.g..  Perry  and  DuPont  have  no  ability 
to  direct  or  restrain  financial  or 
operational  decisions  such  as  which 
suppliers  Chang  Chun  must  buy  from, 
prices  Chang  Chun  will  charge  or  what 
other  customers  Chang  Chun  will  serve). 
Therefore,  it  cannot  be  said  that,  based 
solely  on  the  tolling  agreements.  Perry 
or  DuPont  is  affiliated  with  Chang 
Chun. 

Verification 

As  provided  in  Section  782{i)  of  the 
Act,  we  verified  information  provided 
by  the  respondents.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondents' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Based 
on  verification,  we  made  certain 
changes  to  the  data  in  the  sales  listings 
submitted  by  the  respondents  used  to 
calculate  the  preliminary  margins  (see 
Calculation  Memorandum  to  File  dated 
February  2. 1997).  Our  verification 
results  are  outlined  in  the  verification 
reports  placed  on  file  in  the  Central 
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Records  Unit  (CRU)  in  room  B-090  of 
the  Main  Commerce  Building. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  the  respondents 
to  the  United  States  were  made  at  below 
normal  value,  we  compared,  where 
appropriate,  the  export  ("EP")  and 
constructed  export  price  ("CEP")  to  the 
normal  value  ("NV")  as  described 
below.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  compared, 
where  appropriate,  the  EPs  and  CEPs  of 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  EP  or  CEP  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate. 

We  made  company-specific 
adjustments  as  follows: 

Chang  Chun 

In  accordance  with  sections  772(a) 
and  (c)  of  the  Act,  we  calculated  an  EP 
for  all  of  Chang  Chun's  sales,  since  the 
merchandise  was  sold  to  the  Hrst 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
tacts  of  record.  We  calculated  EP  baaed 
on  the  packed  CIF  price  to  unafflliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions 
from  the  starting  price  for  movement 
expenses  in  accordance  with  section 
772(cK2)(A)  of  the  Act:  these  included 
domestic  inland  freight,  foreign 
brokerage  and  handling,  international 
freight,  and  marine  insurance. 

DuPont 

We  calculated  EP  for  some  of 
DuPont's  sales  where  the  merchandise 
was  sold  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation.  We  calculated  CEP  for  the 
remaining  sales  of  merchandise,  which 
were  made  in  the  United  States  after 
importation. 

We  based  EP  and  CEP  on  packed  FOB 
or  delivered  prices  to  unafTiliated 
purchasers  in  the  United  States.  As 
appropriate,  we  made  deductions  for 
discounts  and  rebates.  We  also  made 
deductions,  where  appropriate,  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act:  these 
included  U.S.  brokerage  and  handling 
expenses,  U.S.  Customs  duties  (which 
include  harbor  maintenance  and 
merchandise  processing  fees),  and  U.S. 
inland  freight  expenses  (freight  frY>m 


port  to  warehouse  and  freight  from 
warehouse  to  the  customer). 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  deducted  from  CEP 
selling  expenses  associated  with 
DuPont's  economic  activities  occurring 
in  the  United  States,  including  direct 
selling  expenses  and  indirect  selling 
expenses.  We  also  deducted  from  CEP 
an  amount  for  profit  and  further 
manufacturing  costs  in  accordance  with 
section  772(d)(3)  and  section  772(d)(2) 
of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  Chang 
Chun,  we  determined  that  the  quantity 
of  foreign  like  product  sold  in  the 
exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States  because  Chang  Chun  had 
sales  in  its  home  market  which  were 
greater  than  five  percent  of  its  sales  in 
the  U.S.  market.  "Therefore,  in 
accordance  with  section  773(a)(1)  of  the 
Act,  we  based  NV  on  sales  in  Taiwan. 

For  DuPont,  in  accordance  with 
section  773(a)(1)  of  the  Act,  and 
consistent  with  our  practice,  we  based 
NV  on  the  prices  at  which  the  foreign 
like  products  were  first  sold  for 
consumption  in  the  respondent's  largest 
third-country  market  {i.e..  Australia) 
because  DuPont  did  not  have  sales  of 
foreign  like  product  in  the  exp>orting 
country  during  the  POR  and  because 
Australia  was  a  viable  market  with 
respect  to  DuPont's  sales  of  PVA. 

We  made  company-specific 
adjustments  as  follows: 

Chang  Chun 

We  calculated  NV  based  on  packed, 
FOB  or  delivered  prices  to  unaffiliated 
purchasers  in  Taiwan.  We  made 
adjustments  for  differences  in  packing 
in  accordance  with  section  773(a)(6)(A) 
of  the  Act.  We  also  made  adjustments, 
where  appropriate,  for  movement 
expenses  consistent  with  section 
773(a)(6)(B)  of  the  Act:  these  included 
inland  freight  from  plant  to  customer.  In 
addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act,  as  well  as  for 
differences  in  circumstances  of  sale 
("COS")  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 


353.56.  We  made  COS  adjustments  by 
deducting  direct  selling  expenses 
incurred  for  home  market  sales  (i.e., 
credit  expenses)  and  adding  U.S.  direct 
selling  expenses  (i.e.,  credit  expenses 
and  bank  charges). 

DuPont 

We  calculated  NV  based  on  packed 
delivered  prices  to  unaffiliated  ~ 

purchasers  in  Australia.  We  made 
adjustments  for  movement  expenses 
(i.e.,  brokerage  and  handling  fees) 
consistent  with  section  773(a)(6)(B)  of 
the  Act.  We  disallowed  DuPont's  claim 
for  an  inland  freight  expense  bom 
Australian  port  to  warehouse 
(INLFPWT)  because  the  company  failed 
to  provide  support  documentation  for 
the  claimed  amount  at  verification.  In 
addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act,  as  well  as  for 
differences  in  COS  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  353.56.  We  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  for  third-country 
market  sales  and  adding  U.S.  direct 
selling  expenses,  where  appropriate. 
Since  DuPont  was  unable  to  separate 
packing  expenses  frt)m  its  reported 
tolling  costs,  we  made  no  adjustment  for 
a  difference  in  packing  exftenses.  As 
discussed  below  in  the  Level  of  Trade 
section,  we  allowed  a  CEP  offset  for 
comparisons  made  at  different  levels  of 
trade.  To  calculate  the  CEP  offset,  we 
deducted  from  NV  the  third-country 
market  indirect  selling  expenses, 
capped  by  the  amount  of  the  indirect 
selling  expenses  deducted  in  calculating 
the  CEP  under  section  772(d)(1)(D)  of 
the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit.  For  EP.  the  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
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the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
frt)m  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affiBcts  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See.  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa.  62  FR 
61731  (November  19. 1997). 

With  respect  to  Chang  Chun.  Chang 
Chun  reported  one  channel  of 
distribution  for  its  U.S.  and  home 
market  sales.  Based  on  our  analysis  of 
the  selling  functions,  we  found  that  the 
selling  activities  in  both  the  home 
market  and  the  United  States  were  not 
diffierent  Therefore,  we  have  found  that 
sales  in  both  markets  are  at  the  same 
LOT  and  consequently  no  LOT 
adjustment  is  warranted. 

With  respect  to  DuPont.  DuPont 
reported  one  customer  category  and  one 
channel  of  distribution  for  its  third- 
country  market  sales.  For  its  sales  to  the 
United  States,  it  reported  three  customer 
categories  and  three  channels  of 
distribution  corresponding  to  each 
customer  category.  Based  on  our 
analysis,  we  found  that  the  three  U.S. 
channels  of  distribution  did  not  differ 
with  respect  to  selling  activities.  Similar 
services,  such  as  frei^t  and  delivery, 
inventory  maintenance  and  sales 
support  activities,  were  offered  to  all  or 
some  portion  of  customers  in  each 
channel.  Based  on  this  analysis,  we  find 
that  the  three  U.S.  channels  of 
distribution  comprise  a  single  level  of  ■ 
trade.  

DuPont  reported  both  EP  and  CEP 
sales  in  the  U.S.  market.  We  noted  that 
EP  sales  involved  basically  the  same 
selling  functions  associated  with  the 
third-country  market  sales.  Therefore, 
based  upon  this  information,  we 
determined  that  the  level  of  trade  for  all 
EP  sales  is  the  same  as  that  of  the  third- 
country  sales,  and  thus  no  LOT 
adjustment  is  warranted. 

For  CEP  sales,  based  on  our  analysis, 
after  the  section-772(d)  deductions,  we 
find  that  there  are  no  selling  activities 
reflected  in  the  CEP  price,  as  the  CEP  is 
exclusive  of  all  selling  expenses.  In 
contrast,  the  NV  sales  prices  include  the 
indirect  selling  expenses  attributable  to 


selling  activities  such  as  sales  support 
functions.  Accordingly,  we  have 
concluded  that  CEP  is  at  a  different 
level  of  trade  fiY>m  the  third-country 
market  level  of  trade. 

We  then  examined  whether  a  LOT 
adjustment  or  CEP  offset  may  be 
appropriate.  In  this  case,  DuPont  only 
sold  at'one  LOT  in  the  third-coimtry 
market;  therefore,  there  is  no 
information  available  to  determine  a 
LOT  adjustment  between  LOTs  with 
respect  to  the  foreign  like  product. 
Further,  we  do  not  have  information 
which  would  allow  us  to  examine 
pricing  patterns  based  on  respondent's 
sales  of  other  products,  and  there  are  no 
other  respondents  or  other  record 
information  on  which  such  an  analysis 
could  be  based.  Accordingly,  because 
the  data  available  do  not  provide  an 
appropriate  basis  for  making  a  LOT 
adjustment,  but  the  LOT  in  the  third- 
coimtry  is  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP. 
we  made  a  CEP  offset  adjustment  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act. 

Cost  of  Production  Analysis 

^   As  stated  above,  based  on  a  timely 
allegation  filed  by  the  petitioner,  the 
Department  initiated  a  cost  of 
production  investigation  of  EhiPont  to 
determine  whether  sales  were  made  at 
prices  below  the  OOP.  For  Chang  Chim. 
because  we  disregarded  sales  below  the 
COP  in  the  last  completed  segment  of 
the  proceeding  (i.e..  the  less-than-fair- 
value  investigation),  we  had  reasonable 
grounds  to  believe  or  suspect  t^at  sales 
of  the  foreign  product  imder 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
.  at  prices  below  the  COP,  as  provided  by 
section  773(b)(2)(A)(ii)  of  the  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act.  we  initiated  a  COP 
investigation  of  sales  by  Chang  Chun  in 
the  home  market. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  OOP,  by  grade,  based  on  the 
sum  of  the  cost  of  materials,  fabrication 
and  general  expenses,  and  packing 
costs.  For  Chang  Chun,  we  relied  on  the 
submitted  COPs. 

Chang  Chun  purchased  a  major  input 
(i.e..  VAM)  for  PVA  fit>m  an  affiliated 
party.  Section  773(f)(3)  of  the  Act 
indicates  that,  if  transactions  between 
affiliated  parties  involve  a  major  input, 
then  the  Department  may  value  the 
major  input  based  on  the  COP  if  the  cost 
is  greater  than  the  amoiut  (higher  of 


transfer  price  or  market  price)  that 
would  be  determined  under  section 
773(0(2).  Section  773(f)(3)  applies  if  the 
Department  "has  reasonable  grounds  to 
believe  or  suspect  that  an  amount 
represented  as  the  value  of  such  input 
is  less  than  the  COP  of  such  input."  The 
Department  generally  finds  that  such 
"reasonable  grounds"  exist  where  it  has 
initiated  a  COP  investigation  of  the 
subject  merchandise. 

Because  a  COP  investigation  is  being 
conducted  in  this  case,  the  Department 
requested  in  its  Section  D  questionnaire 
that  Chang  Chun  provide  cost  of 
production  information  for  VAM.  That 
cost  information  was  provided  by  Chang 
Chun  in  its  Section  D  response.  For 
purposes  of  our  analysis,  we  used  the 
per-unit  costs  as  reported  by  Chang 
Chun,  which  included  the  cost  of  VAM 
based  on  the  highest  of  the  transfer 
price,  the  market  price,  or  its  affiliate's 
cost  of  production. 

For  DuPont,  we  calculated  the 
weighted-average  COP  based  on  the  sum 
of  its  cost  of  producing  VAM  and  the 
tolling  fee  paid  to  Chang  Chun  and 
SG&A  expenses.  We  recalculated 
DuPont's  general  and  administrative 
expenses  based  on  verification  findings. 
See  Verification  Report  at  page  18. 

B.  Test  of  Home  Market  and  Third- 
Country  Comparison  Market  Sales 
Prices 

We  compared  the  weighted-average 
COP  for  each  respondent,  adjusted 
where  appropriate,  to  the  comparison 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  were  sufficient  to  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  On  a  grade-specific 
basis,  we  compared  the  revised  COP  to 
the  comparison  mariiet  prices,  less  any 
applicable  movement  charges, 
discounts,  rebates,  commissions  and 
other  direct  and  indirect  selling 
expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  we 
did  not  disregard  any  below-cost  sales 
of  that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20     ' 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  made  at  prices 
below  the  COP,  we  disregarded  the    ^ 
below-cost  sales  because  such.sales 
were  found  to  be  made  within  an 
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extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and 
because  the  below  cost  sales  of  the 
product  were  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 
Where  all  contemporaneous  sales  of  a 
speciHc  product  were  made  at  prices 
below  the  COP.  we  calculated  NV  based 
on  CV,  in  accordance  with  section 
773(a)(4)  of  the  Act. 

For  both  Chang  Chun  and  DuPont.  we 
did  not  Hnd  that  comparison  market 
sales  of  PVA  products  were  made  at 
below  COP  prices  within  the  POR. 

Constructed  Value 

For  DuPont's  PVA  products  for  which 
we  could  not  determine  the  NV  based 
on  comparison  market  sales  because 
there  were  no  contemporaneous  sales  of 
a  comparable  product,  we  compared 
export  prices  to  CV. 

On  January  8.  1998.  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  Cemex  v.  United  States. 
1998  WL  3626  (Fed  Cir).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act.  the  Court  discussed  the 
appropriateness  of  using  CV  as  the  basis 
for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  ordinary  course  of  trade. 
This  issue  was  not  raised  by  any  party 
in  this  review.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Because  the  Court's 
decision  was  issued  so  close  to  the 
deadline  for  completing  this 
preliminary  results,  we  have  not  had 
sufficient  time  to  evaluate  and  apply  (if 
appropriate  and  if  there  are  adequate 
facts  on  the  record)  the  decision  to  the 
facts  of  this  {>ost-URAA  review.  For 
these  reasons,  we  have  determined  to 
continue  to  apply  our  policy  regarding 
the  use  of  CV  when  we  have  disregarded 
below-cost  sales  from  the  calculation  of 
NV;  however,  we  invite  interested 
parties  to  comment,  in  their  case  briefs, 
on  the  applicability  of  the  Cemex 
decision  to  this  review. 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  the  COM  of  the  product  sold 
in  the  United  States,  plus  amounts  for 
third-country  comparison  market  SG&A 
expenses,  and  profit  and  U.S.  packing 
costs.  We  calculated  CV  based  on  the 
methodology  described  in  the 
"Calculation  of  COP"  section  of  this 
notice,  above,  plus  an  amount  for  profit. 
In  accordance  with  section  773(e)(2)(A), 
we  used  the  actual  amounts  incurred 
and  realized  by  DuPont  in  connection 


with  the  production  and  sale  of  the 
foreign  like  product,  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  country  to  calculate  SC&A 
expenses  and  profit. 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Aqt  and  19 
C.F.R.  353.56  for  COS  differences.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  third-country 
market  sales  and  adding  U.S.  direct 
selling  expenses.  For  comparisons  to 
CEP,  we  made  deductions  for  direct 
selling  expenses  incurred  on  third- 
country  market  sales. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates 
published  by  the  Federal  Reserve  in 
effect  on  the  dates  of  the  U.S.  sales. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  effect  on  the  date  of  sale  of  subject 
merchandise  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent  (For 
a  detailed  explanation,  see  Policy 
Bulletin  96-1:  Currency  Conversions,  61 
FR  9434.  March  8. 1996).  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  15.  1996.  through  April  30, 1997: 


Manufacturer/exporter 

Margin 
(percent) 

Chang  Chun  Petrochemical  Cor- 
poration   

E.I.  do  Pont  de  Nemours  &  Co  .. 
Perry  Chemical  Corporation  *. 

0.55 
.54 

*  We  did  not  calculate  a  dumping  margin  for 
Perry  t>ecause  we  preliminarily  determined 
that  Perry  is  not  the  producer  of  sut>ject  mer- 
chandise It  imported  into  the  United  States 
durmg  the  POR  (see  Treatment  of  Sales  of 
Tolled  Mercttandise  section  of  the  rwtice 
atx>ve). 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  pubUcation.  Any 
hearing,  if  requested,  will  be  held  44 


days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  For  Chang 
Chun,  for  duty  assessment  purposes,  we 
calculated  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  importer  and  dividing  this 
amount  by  the  total  value  of  subject 
merchandise  entered  during  the  POR  for 
each  importer.  In  orderto  estimate  the 
entered  value,  we  subtracted 
international  movement  expenses  from 
the  gross  sales  value.  For  DuPont,  we 
calculated  an  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  and  dividing 
this  amount  by  the  total  value  of  subject 
merchandise  entered  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  PVA  from  Taiwan, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review:  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  LTFV  investigation  or 
prior  reviews,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation  or  the  prior 
review:  (3)  if  the  exporter  is  not  a  firm 


covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufiacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  pwiod  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  19.21 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review.    - 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  and  19  CFR 
353.22(5). 

Dated:  Febmary  2. 1998. 
Robert  S.  LaRossa, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc  9&-3210  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S70-601] 

Tapered  Roller  Bearings,  and  Parts 
Thereof  From  the  Pdbple's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  tim6 
limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  tenth  review 
of  the  antidumping  order  on  tapered 
roller  bearings  from  the  People's 
Republic  of  China.  The  period  of  review 
is  June  1, 1996  to  May  31, 1997.  This 
extension  is  made  pursuant  to  Section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 
EFFECTIVE  DATE:  February  9, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  orOaig  Matney,  Office  1. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230:  telephone  (202)  482-0189  or 
(202)  482-0588,  respectively. 
SUPPLEMENTAL  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit 
mandated  by  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (i.e., 
March  2, 1998),  the  Department  of 
Commerce  (the  IDepartment)  is 
extending  the  time  limit  for  completion 
of  the  preliminary  determination  until 
June  30, 1998.  See  January  26, 1998 
Memorandum  from  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement 
Richard  W.  Moreland  to  Assistant 
Secretary  for  Import  Administration 
Robert  S.  LaRussa  on  file  in  the  public 
file  of  the  Central  Records  Unit,  B-099 
of  the  Department.  This  extension  also 
applies  to  the  new  shipper  review  of 
this  case  which  is  aligned  with  this 
administrative  review  (see  62  FR 
43514). 

Dated:  February  3. 1998.-U 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

[FR  Doc.  98-3209  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-^3-602] 

Certain  Welded  Cart>on  Steel  Standard 
Pipes  and  Tubes  From  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise.  The  period  of  review  is 
May  1,  1996,  through  April  30, 1997. 
We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  this 


administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  constructed 
export  price  and  normal  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  that  submit  case  briefs  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davina  Hashmi  at  (202)  482-5760  or 
Robin  Gray  at  (202)  482-4023,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  Part  353 
(April  1997). 


Background 

On  May  2, 1997.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  an  opportunity 
to  request  an  administrative  review  of 
this  antidumping  duty  order  for  the 
period  May  1.  1996.  through  April  30, 
1997.  See  62  FR  24082.  On  May  30, 
1997,  we  received  a  timely  request  for 
review  from  a  respondent,  Rajinder 
Pipes  Ltd.  On  May  30, 1997,  the 
Department  also  received  from  the 
petitioners,  the  Wheatland  Tube 
Company,  Allied  Tube  and  Conduit, 
and  the  Laclede  Steel  Company,  a 
timely  requesrfor  review  of  both 
Rajinder  and  Lloyd's  Metals  &  Engineers 
Ltd.  On  June  19, 1997,  we  initiated  this 
administrative  review. 

Scope  of  Review 

The  products  covered  by  this  review 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inch  or  more  but  not  more  than 
406.4  millimeters  (16  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
surface  finish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end, 
bevelled  end,  threaded,  or  threaded  and 
coupled).  These  pipes  and  tubes  are 
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gBnanlly  known  as  standard  pipe, 
though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low-pressure 
conveyance  of  water,  steam,  natural  gas, 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
amplications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
cartmn-steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  the  products  covered  by 
this  review  are  currently  classiHable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00.  7306.30.50.25, 
7306.30.50.32.  7306.30.50.40, 
7306.30.50.55,  7306.30  50.85,  and 
7306.30.50.90.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
%vritten  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  information 
provided  by  Rajinder  using  standard 
verification  procedures,  the  examination 
of  relevant  sales  and  financial  records, 
and  selection  of  original  documentation 
containing  relevant  information.  We 
verified  Rajinder's  responses  from 
December  16  to  December  19, 1997,  at 
its  factory  in  Kanpur.  India.  Our 
verification  results  are  outlined  in  the 
verification  report  (January  20,  1998), 
public  versions  of  which  are  available  in 
the  Central  Records  Unit  of  the 
Department,  room  B-099. 

No  Shipments 

Lloyd's  reported  no  shipments  or 
sales  subject  to  this  review  and  the 
Department  has  confirmed  these  facts 
with  the  Customs  Service.  Because 
Lloyd's  did  not  make  any  sales  or 
shipments  to  the  United  States  during 
the  instant  review  period,  we  have  not 
calculated  an  antidumping  duty  margin 
for  the  preliminary  results  of  review 
with  respect  to  this  company. 


Constructed  Export  Price 

We  based  our  margin  calculation  on 
constructed  export  price  (CEP)  as 
defined  in  section  772(b)  of  the  Tariff 
Act  because  the  subject  merchandise 
was  first  sold  in  the  United  States  to  a 
person  not  affiliated  with  Rajinder  after 
importation  by  Rajinder  International 
Inc.  (RII),  a  seller  affiliated  with 
Rajinder.  

We  calculated  CEP  based  on  ex- 
warehouse  prices  from  RII  to  the 
unaffiliated  purchasers  in  the  United 
States  (the  starting  price).  We  made 
deductions  for  any  movement  expenses 
in  accordance  with  section  772(c)(2)(A) 
of  the  Tariff  Act.  We  made  additional 
adjustments  to  the  starting  price  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including 
commissions,  direct  selling  expenses, 
expenses  assumed  on  behalf  of  the 
buyer,  and  U.S.  indirect  selling 
expenses.  In  accordance  with  section 
772(d)(3)  of  the  Tariff  Act,  we  deducted 
from  the  price  an  amount  for  profit  to 
arrive  at  the  CEP. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  normal  value  (NV),  we 
compared  Rajinder's  volume  of  home- 
market  sales  of  the  foreign  like  product  , 
to  the  volume  of  its  U.S.  sales  of  the 
subject  merchandise,  in  accordance 
with  section  773(a)(1)(C)  of  the  Tariff 
Act.  Since  Rajinder's  aggregate  volume 
of  home-market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  its  U.S.  sales  of 
the  subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i),  we  based  NV  on  the 
prices  at  which  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
exporting  country. 

Home-market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  of  the  foreign  like  product  to 
unaffiliated  purchasers  in  the  home 
market.  Where  applicable,  we  made 
adjustments  for  movement  expenses  in 
accordance  with  section  773(a)(6)(B)  of 
the  Tariff  Act.  We  also  made 
adjustments  for  differences  in  costs 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Tariff  Act  and  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Tariff  Act.  We  made  COS 
adjustments  by  deducting  direct  selling 
expenses.  We  also  made  adjustments. 


where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  was  first  sold 
for  consumption  in  the  exporting 
country,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade  and  at  the  same  level  of  trade  as 
the  CEP,  to  the  extent  practicable  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act. 

No  other  adjustments  were  claimed 
and/or  allowed. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act.  to  the  extent  practicable,  we 
calculate  NV  based  on  sales  in  the 
comparison  market  at  the  same'level  of 
trade  as  the  U.S.  sale.  The  NV  level  of 
trade  is  that  of  the  starting-price  sales  in 
the  comp>arison  market. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  that  of  the 
U.S.  sale,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa,  62  FR  61731  (November 
19,  1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Rajinder  about  the  marketing 
stages  involved  in  (Tie  reported  U.S.  and 
home  market  sales,  including  a 
description  of  the  selling  activities 
performed  by  Rajinder  for  each  channel 
of  distribution.  We  expect  that,  if 
claimed  levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  levels  of  trade  are  different 
for  different  groups  of  sales,  the 
functions  and  activities  of  the  seller 
should  be  dissimilar. 

Rajinder  reported  two  channels  of 
distribution  in  the  home  market:  (1) 
sales  to  government  agencies,  OEMs, 
and  end-users  (Channel  One);  and  (2) 
sales  to  local  distributors  and  trading 
companies  (Channel  Two).  Based  on  the 
selling  functions  that  occur  between  the 
two  home-market  channels  of 
distribution  and  other  factors,  such  as 
the  point  in  the  chain  of  distribution 
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where  the  relevant  selling  expenses 
occurred.  Vire  determined  that  the  two 
home-market  channels  of  distribution 
constitute  two  different  levels  of  trade. 
See  Memorandum  from  Analyst  to  File: 
Preliminary  Results  of  1996-97 
Administrative  Review  of  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  India.  (February  2, 1998). 

Rajinder  reported  only  CEP  sales  in 
the  U.S.  market.  The  CEP  sales  were 
based  on  sales  from  the  exporter  to 
Rajinder's  U.S.  affiliate,  a  local 
distributor.  Because  the  CEP  sales  were 
made  through  one  channel  of 
distribution,  we  determined  that  sales 
through  this  channel  constitute  a  single 
level  of  trade. 

In  addition,  we  found  that,  based  on 
the  selling  functions  between  and 
customer  categories  of  the  CEP  channel 
and  Channel  Two  in  the  home  market, 
sales  to  Channel  Two  were  made  at  the 
same  level  as  the  sales  to  the  United 
States.  See  Memorandimi  from  Analyst 
to  File:  Preliminary  Results  of  1996-97 
Administrative  Review  of  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  India  (February  2. 1998).  We 
therefore  matched  the  CEP  sales  to 
home-market  sales  made  to  Channel 
Two.  to  the  extent  possible.  Where  we 
found  no  match  at  the  Channel  Two 
level  of  trade,  we  matched  at  the 
Chaimel  One  level  of  trade  and  made  a 
level-of-trade  adjustment  because  the 
difference  in  levels  of  trade  affected 
price  comparability. 

We  determined  whether  there  was  a 
pattern  of  consistent  price  difiierences 
between  the  different  levels  of  trade  in 
the  home  market  by  comparing,  for  each 
model  sold  at  both  levels,  the  average 
net  price  of  sales  made  in  the  ordinary 
course  of  trade  at  the  two  levels  of  trade. 
Because  the  average  prices  are  higher  at 
one  of  the  levels  of  trade  for  a 
preponderance  of  the  models  and  sales 
quantities,  we  consider  this  to 
demonstrate  a  pattern  of  consistent 
price  differences.  Therefore,  when 
comparing  sales  at  different  levels  of 
trade,  we  adjusted  NV  downward  by  the 
average  percentage  difference.  See  Final 
Results  of  Antidumping  Administrative 
Review:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany.  Italy, 
Japan,  Singap>ore,  and  the  United 
Kingdom.  62  FR  2081,  2105  (January  15, 
1997). 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  o^icial  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Tariff 


Act  directs  the  Department  to  use  a 
daily  exchange  rate  in  order  to  convert 
foreign  currmcies  into  U.S.  dollars, 
imless  the  daily  rate  involves  a 
"fluctuation."  In  accordance  with  our 
practice,  we  have  determined  as  a 
general  maMfer  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  The 
benchmarii  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  for 
the  daily  rate.  See  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434 
(March  8, 1996). 

PreUminaiy  Results  of  the  Review 

As  a  result  of  oiir  comparisons  of  CEP 
with  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margins  exist  for  the  period 
May  1. 1996  through  April  30, 1997: 


Manufacturer/exporter 

Margin 

Raiinder  Pipes  Ltd 

34.91 

Uoyd-s  Metals  &  Engineers  ^  

0.00 

*Thts  company  claimed  no  shipments  or 
sales  subject  to  ttiis  review.  Rate  is  from  tt>e 
last  segment  o(  ttie  proceeding  in  wtiicti  the 
firm  had  shipments/sales. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  from  the  date  of 
publication  of  this  notice  at  the  main 
Commerce  Department  building. 

Issues  raised  in  hearings  will  oe 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  froin  interested  parties  are  due 
within  30  days  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
briefs,  may  be  submitted  not  later  than 
37  days  of  publication  of  this  notice. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Department  will  subsequently  publish 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  120  days  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 


this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty-assessment 
purposes,  we  calculated,  on  an 
importer-specific  basis,  an  assessment 
rate  by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  and  dividing 
the  amount  by  the  total  entered  value  of 
subject  merchandise  sold  during  the 
period  of  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  die  Tariff  Act:  (1) 
llie  cash  deposit  rates  for  the  reviewed 
company  is  the  rate  established  in  the 
final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than -fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  7.08  percent,  the 
"All  Others"  rate  made  effective  by  the 
final  determination  of  sales  at  LTFV,  as 
explained  in  the  1995/96  new  shipper 
review  of  this  order.  See  Certain  Welded 
Carbon  Standard  Steel  Pipes  and  Tubes 
From  India;  Final  Results  of  New 
Shippers  Antidumping  Duty 
Administrative  Review,  62  FR  47632. 
47644  (September  10, 1997). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminarj'  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  and  19  CFR  353.22(h). 
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Dttad:  February  2.  1998. 

laUrt  S.  LaRiHU, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  9»-32U  Filed  2-6-fl8;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trade  Administratton 
[C-401-060] 

Vlaoose  Rayon  Staple  Fiber  From 
Sweden;  Prelifninary  Results  of 
Countervailing  Duty  Administrative 
Review 

AOBCV:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


r:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
viscose  rayon  staple  Tiber  from  Sweden 
for  the  period  January  1.  1996,  through 
December  31, 1996.  For  information  on 
the  net  subsidy  for  S/enska  Rayon  AB. 
as  well  as  for  all  non-reviewed 
companies,  please  see  the  Preliminary 
Results  of  Review  section  of  this  notice. 
If  the  final  results  remain  the  same  as 
the  preliminary  results  of  this 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  See  Public  Comment  section  of 
this  notice. 

EFFlCnVE  DATE:  February  9,  1998. 
FOA  FUimiER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  Creynolds, 
Office  of  CVD/AD  Enforcement  VI, 
import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone: 
(202) 482-3692  or  (202) 482-6071. 

SUPPI.BMENTARY  INFORMATION: 
Background 

On  May  15. 1979,  the  Department 
published  in  the  Federal  Register  (44 
FR  28319)  the  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Sweden.  On  May  2,  1997,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (62  FR  24081)  of  this 
countervailing  duty  order.  We  received 


timely  requests  for  review  from 
Courtaulds  Fibers  Inc.  and  Lenzing 
Fibers  Corporation  (petitioners)  and 
from  Svenska  Rayon  AB  (Svenska).  We 
initiated  the  review  covering  the  period 
January  1, 1996.  through  December  31, 
1996,  on  June  19.  1997  (62  |R  33395). 

In  accordance  with  19  CFR  355.22(a). 
this  review  covers  only  those  producers 
or  exporters  of  the  subject  merchandise 
for  which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  Svenska.  This  review  also  covers 
six  programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  19  CFR  355  (1997). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  from  Sweden  of  regular 
viscose  rayon  staple  Hber  and  high-wet 
modulus  (modal)  viscose  rayon  staple 
fiber.  Such  merchandise  is  classifiable 
under  item  number  5504.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  is  provided  for  convenience 
and  customs  purposes.  The  written 
description  of  the  scope  of  the 
proceeding  remains  dispositive. 

Facts  Available 

Section  776(a)(2)  of  the  Act  requires 
the  Department  to  use  facts  available  if 
"an  interested  party  or  any  other  person 
*   *   *  withholds  information  that  has 
been  requested  by  the  administering 
authority*   *   *  under  this  title."  The 
facts  on  the  record  show  that  the 
Government  of  Sweden  (COS)  did  not 
comply  with  the  Department's  requests 
for  information  required  to  conduct  a 
specificity  analysis.  In  the  original 
questionnaire,  the  Department  requested 
information  regarding  eligibility  for  and 
actual  use  of  the  benefits  provided 
under  the  Recruitment  Subsidy 
Program,  such  as:  (1)  The  enabling 
legislation.  (2)  a  translated  blank  copy  of 
the  application  form  submitted  to 
receive  benefits  under  the  program  or  a 
description  of  the  procedures  by  which 
an  application  is  analyzed  and 
eventually  approved  or  disapproved.  (3) 
a  list  indicating  the  number  of 
companies,  and  number  and  type  of  the 
industries,  which  have  received  benefits 
under  the  program  in  the  year  the 


provision  of  benefits  was  approved  and 
each  of  the  preceding  three  years,  (4)  the 
number  of  companies  that  applied  for 
benefits  under  the  program  in  the  year 
the  benefit  was  approved  and  each  of 
the  preceding  three  years,  and  (5)  the 
number  of  applicants  that  have  been 
approved  or  rejected  in  the  year  the 
benefit  was  approved  and  each  of  the 
preceding  three  years.  The  COS 
responded  that  the  detailed  and  relevant 
description  of  the  program  was 
provided  in  the  1995  review,  and  that 
the  information  was  still  relevant 
because  no  amendments  were  made 
regarding  the  rules  and  conditions  of  the 
program.  The  COS  also  provided  an 
amount  for  the  Recruitment  Subsidy 
payment  made  to  Svenska  but.  the  COS 
.did  not  provide  to  the  Department  any 
information  pertaining  to  the  recipients 
of  benefits  under  the  program  during  the 
FOR  or  the  two  preceding  years. 

The  Department's  supplemental 
questionnaire  again  requested 
specificity  information  from  the  COS.     ' 
The  COS  responded  that  it  is  still  not 
possible  for  them  to  obtain  data  on  the 
distribution  of  the  Recruitment  Subsidy 
Program  by  industry. 

Tne  Department  placed  the  enabling 
legislation  on  the  record  of  the  current 
review,  relying  on  the  statement  by  the 
COS  that  no  amendments  were  made  in 
1996.  However,  with  respect  to  de  facto 
specificity,  the  record  does  not  contain 
any  information  at  all  on  the  recipients 
of  benefits  under  this  program  during 
the  period  of  review  and  in  the  prior 
two  years.  While  we  understand  that 
data  on  distribution  of  benefits  by 
industry  may  not  be  readily  available,  in 
this  review,  the  COS  did  not  provide 
any  available  documentation,  such  as  a 
translated  copy  of  the  application  form 
that  may  have  helped  explain  to  the 
Department  why  the  information  being 
requested  could  not  be  provided  and 
might  have  indicated  the  availability  of 
some  information  that  could  be  useful 
in  assessing  specificity.  In  addition,  the 
COS  elected  not  to  attempt  to  collect 
whatever  data  was  available. 

Section  776(b)  of  the  Act  permits  the 
administrative  authority  to  use  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  party  if  that  party  has 
"failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information."  Such  an 
adverse  inference  may  include  reliance 
on  information  derived  fiom  (1)  the 
petition,  (2)  a  final  determination  in  the 
investigation  under  this  title.  (3)  any 
previous  review  under  section  751  or 
determination  under  section  753 
regarding  the  country  under 
consideration,  or  (4)  any  other 
information  placed  on  the  record. 
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Because  respondents  were  aware  of  the 
requested  iiiformation  but  did  not 
comply  with  the  Department's  request 
for  sudi  information,  we  find  that 
respondents  flailed  to  cooperate  by  not 
acting  to  the  best  of  their  ability  to 
comply  with  the  Department's  request. 
Therefore,  we  are  using  adverse 
infisrences  in  accordance  with  section 
776(b)  of  the  Act.  The  adverse  inference 
is  a  finding  that  the  Recruitment 
Subsidy  program  is  specific  under 
section  771(5A)(D)(iii)  of  the  Act,  and 
that  the  amount  of  the  benefit  received 
by  Svenska  constitutes  a  financial 
contribution  which  benefits  the 
recipient.  As  such,  this  aid  is 
countervailable. 

Analjrsis  of  Programs 

/.  Program  Preliminarily  Determined  to 
Confer  Subsidies 

Recruitment  Subsidy  Program 

The  purpose  of  the  Recruitment 
Subsidy  Program,  which  commenced  in 
1984,  is  to  increase  employment  among 
long-term  unemployed  persons.  Aid  is 
provided  by  the  COS  to  employers  fw 
a  pwriod  of  six  months  through  grants 
covering  a  maximum  of  50  percent  of 
monthly  wage  costs  for  the  person  hired 
up  to  a  maximum  of  7,000  Swedish 
lOoner  per  month.  Under  certain 
conditifflis,  the  time  period  for  .a 
company  to  receive  aid  under  this 
program  can  be  extended  to  12  months. 

loe  legislation  states  that  this 
program  is  available  to  all  employers, 
except  to  state  employers.  Applications 
for  aid  are  submitted  to  the  local  GOS 
employment  office  which  decides 
whether  aid  should  be  granted.  Hence, 
depending  on  circumstances  in  each 
case,  the  local  employment  offices  can 
approve  aid  at  a  level  up  to  50  percent 
of  wage  costs  and  for  a  period  up  to  12 
months. 

We  examined  the  specificity  of  the 
Recruitment  Subsidy  Program  in 
accordance  with  section  771(5A)(D)  of 
the  Act.  Because  the  enabling  legislation 
does  not  expressly  limit  access  to  the 
subsidy  to  an  enterprise  or  industry,  or 
group  thereof,  we  examined  whether  the 
program  is  de  facto  specific  within  the 
meaning  of  section  771(5A)(D)(iii)  of  the 
Act. 

According  to  771(5A)(DHiii).  "a 
subsidy  is  de  facto  specific  if  one  of  the 
following  factors  exist:  (1)  The  actual 
recipients  of  the  subsidy,  whether 
considered  on  an  enterprise  or  industry 
basis,  are  limited  in  number.  (2)  An 
enterprise  or  industry  is  a  predominant 
user  of  the  subsidy:  (3)  An  enterprise  or 
industry  receives  a  disproportionately 
large  amount  of  the  subsidy;  or  (4)  The 
manner  in  which  the  authority 


providing  the  subsidy  has  exercised 
discretion  in  the  decision  to  grant  the 
subsidy  indicates  that  an  enterprise  or 
industry  is  favored  over  others." 

During  the  period  of  review.  Svenska 
received  grants  under  the  Recruitment 
Subsidy  Program.  The  GOS  provided  no 
information  on  actual  usage  of  the 
program  by  enterprise  or  industry  nor 
did  it  identify  any  other  information 
through  which  the  Department  could 
analyze  whether  the  program  is  de  facto 
specific.  Accordingly,  based  on  the  facts 
available,  we  preliminarily  determine 
that  this  program  is  de  facto  specific 
and,  therefore,  countervailable  within 
the  meaning  of  section  771(5A)(D)(iii). 
To  calculate  the  subsidy  to  this 
company,  we  divided  the  amount  of  the 
grants  the  company  received  during  the 
period  of  review  by  its  total  sales.  On 
this  basis,  we  preliminarily  determine 
the  subsidy  to  be  0.06  percent  ad 
valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

A.  Grants  for  Temporary  Employment 
for  Public  Works 

B.  Regional  Development  Grants 

C.  Transportation  Grants 

D.  Location-of-Industry  Loans 

m.  Program  Preliminarily  Determined 
To  Be  Terminated 

Manpower  Reduction  Grants 

We  examined  the  Manpower 
Reduction  Grants  program  and 
preliminarily  determine  it  to  be 
terminated  because  the  GOS  provided 
documentation  that  no  government 
funds  have  been  allocated  to  this 
program  since  1982. 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1996,  through  December  31, 
1996,  we  (ireliminarily  determine  the 
net  subsidy  for  Svenska  to  be  0.06 
percent  ad  valorem. 

As  provided  for  in  the  Act,  any  rate 
less  than  0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 
Accordingly,  if  the  final  results  of  this 
review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  Customs  to  liquidate, 
without  regard  to  countervailing  duties. 


shipments  of  the  subject  merchandise 
from  Svenska  exported  on  or  after 
January  1, 1996,  and  on  or  before 
December  31, 1996.  Also,  the  cash 
deposits  required  for  this  company  will 
be  zero. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
355.22(a).  Pursuant  to  19  CFR  355.22(g). 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  coimtervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  piu^uant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torringtoa 
Company  v.  United  States,  822  F.Supp. 
782  {or  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CFR  3S3.22(e), 
the  antidumping  regulation  cm 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  Viscose 
Rayon  Staple  Fiber  fix>m  Sweden;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  59  FR  66940 
(Au^ist  18, 1997).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1996,  through 
December  31, 1996,  the  assessmmt  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 
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Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  a^er  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38.  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  February  2. 1998. 
Robert  S.  LaRuna. 
Assistant  Secretary  for  Import 
Administratiort. 

IFR  Doc.  9«-3199  Filed  2-«-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

p.D.  020296O] 

pacific  Fishary  Management  Council; 
Public  Maatlngs 

AOBiCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


f:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 


DATES:  The  meetings  will  be  held  on 
March  9-13, 1998.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Clarion  Hotel,  401  East  Millbrae 
Avenue,  Millbrae,  CA  94030;  telephone: 
(415) 692-6363. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR:  telephone:  (503)  326- 
6352. 

SUPf>t.EMENTARY  INFORMATION:  The 
Council  meeting  will  begin  on 
Tuesday,  March  10,  at  8  a.m.  with  an 
open  session,  will  reconvene  on 
Wednesday.  March  11,  at  8  a.m.  in  open 
session,  Thursday,  March  12,  at  8:30 
a.m.  in  open  session,  and  Friday,  March 
13.  at  8:00  a.m.  in  open  session.  On 
Thursday,  March  12,  the  Council  will 
meet  in  closed  session  (closed  to  public) 
from  8  a.m.  to  8:30  a.m.  to  discuss 
litigation  and  personnel  matters.  The 
Council  will  meet  as  late  as  necessary 
each  day  to  complete  its  scheduled 
business. 

The  following  items  are  on  the 
Council  agenda: 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions, 
Roll  Call 

2.  Approve  Agenda 

3.  Approve  September  and  November 
1997  Meeting  Minutes 

B.  Salmon  Management 

1.  Review  of  1997  Fisheries  and 
Summary  of  1998  Stock  Abundance 
Estimates 

2.  Estimation  Procedures  and 
Methodologies 

3.  Preliminary  Definition  of  1998 
Management  Options 

C.  Habitat  Issues  -  Report  of  the 
Steering  Group 

D.  Dungeness  Crab  Management 

1.  Status  of  Council  Recommendation 
to  Congress 

2.  Next  Step,  Depending  on 
Congressional  Response 

E.  Coastal  Pelagic  Species 
Management 

Review  of  Draft  Plan  Amendments 

F.  Salmon  Management  (continued) 

1 .  Oregon  Coastal  Natural  Coho 
Rebuilding  Analysis  and  Progress 
Report  on  Amendment  13 
Implementation 

2.  Review  of  Draft  Plan  Amendments 

3.  Adoption  of  1998  Management 
Options  for  Analysis 

G.  Pacific  Halibut  Management 
1.  Status  of  Implementation  of 

Council  Recommendations  for  1998 


2.  Results  of  the  International  Pacific 
Halibut  Commission  Annual  Meeting 

3.  Status  of  Estimate  of  Area  2 A 
Bycatch 

4.  Proposed  Incidental  Catch  in  the 
Troll  Salmon  Fishery  for  1998 

H.  Groundfish  Management 

1.  Status  of  Federal  Regulations 

2.  Final  Provisions  for  1998  Primary 
Fixed  Gear  Sablefish  Season 

3.  Capacity  Reduction  Program 

4.  Stock  Assessment  Review  Process 
for  1998 

I.  Highly  Migratory  Species 
Management 

1.  Composition  of  Advisory  Subpanel 
and  Request  for  Nominations 

2.  Management  Coordination  in  the 
Pacific 

J.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Legislative  Update 

3.  Appointments  to  Advisory  Entities 

4.  Research  and  Data  Needs 

5.  April  1998  Agenda 

K.  Salmon  Management  (continued) 

1.  Adopt  1998  Options  for  Public 
Review 

2.  Schedule  of  Public  Hearings  and 
Appointment  of  Hearing  Officers 

ADVISORY  MEETINGS 

The  Salmon  Technical  Team  will 
meet,  as  necessary,  Monday  through 
Friday,  March  9-13  to  address  salmon 
management  itenfs  on  the  Council 
agenda. 

The  Habitat  Steering  Group  meets  on 
Monday,  March  9,  at  10  a.m.,  to  address 
issues  and  actions  affecting  habitat  of 
fish  species  managed  by  the  Council. 

The  Salmon  Advisory  Subpanel  will 
convene  on  Monday,  March  9,  at  9  a.m. 
and  will  continue  to  meet  throughout 
the  week  as  necessary  to  address  salmon 
management  items  on  the  Council 
agenda. 

The  Enforcement  Consultants  meet  at 
7  p.m.  on  Tuesday,  March  10,  to  address 
enforcement  issues  relating  to  Council 
agenda  items. 

The  Highly  Migratory  Species  (HMS) 
Policy  Committee  will  meet  on  Monday, 
March  9,  at  3  p.m.  to  discuss  HMS 
issues  on  the  Council  agenda. 

The  Budget  Committee  meets  on 
Monday,  March  9,  at  1  p.m.,  to  review 
the  status  of  the  1997  and  1998  Council 
budgets. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 
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Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  W. 
Greene  at  (503)  32&-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  February  4, 1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-3195  Filed  2-6-98;  8:45  am] 

BILUNQ  CODE  35ia-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee;  February  25, 1998;  1:00 
p.m.-4:30  p.m. 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  section 
10(a)  and  41  CFR  101-6.1015(b),  that 
the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Ground  Level 
Hearing  Room  at  the  Commission's 
Washington,  DC  headquarters  located  at 
1155  21st  Street,  NW.,  Washington.  DC 
20581,  on  February  25,  1998,  beginning 
at  1:00  p.m.  and  lasting  until  4:30  p.m. 

The  agenda  will  consist  of: 

Agenda 

Regulatory  Reform 

1.  Introductory  Remarks  by 
Chairperson  Brooksley  Bom. 


2.  Discussion  by  members  of  the 
Advisory  Committee  of  the  following 
regulatory  reform  topics: 

A.  Regulation  of  noncompetitive 
transactions  executed  on  or  subject  to 
the  rules  of  a  contract  market. 

B.  Futures-style  margining  of 
commodity  options. 

C.  Denomination  of  customer  funds 
and  the  location  of  depositories. 

D.  Account  identification  for  eligible 
bunched  orders. 

E.  Short  option  value  charge. 

3.  Preliminary  discussion  of  other 
potential  topics. 

4.  Any  procedural  matters. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  issues  concerning 
individuals  and  industries  interested  in 
or  affected  by  financial  markets 
regulated  by  the  Commission.  The 
purposes  and  objectives  of  the  Advisory 
Committee  are  more  fully  set  forth  in 
the  April  15, 1997  Charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  the  public. 
The  Chairperson  of  the  Advisory 
Committee,  CFTC  Chairperson 
Brooksley  Bom,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
wall,  in  her  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Advisory 
Committee  should  mail  a  copy  of  the 
statement  to  the  attention  of:  the 
Commodity  Futures  Trading 
Commission  Financial  Products 
Advisory  Committee,  c/o  Ms.  Josiane 


Branch,  1155  21st  Street,  NW., 
Washington,  DC  20581,  before  the 
meeting. 

Issued  by  the  Commission  in  Washington, 
D.C..  on  February  4. 1998. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  98-3254  Filed  2-6-98:  8:45  ami 

BILLING  COOE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  98-19] 

36(b)(1)  Arms  Sales  Notification 

AGBilCY:  Defense  Security  Assistance 
Agency,  Department  of  [Defense. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirement  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/RM,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-19, 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology  pages. 

Dated:  February  3,  1998. 
L.M.  Bynum,  ^ 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNQ  COOE  5000  4)4  M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


2  8  JAN  1998 

In  r«ply  r«fttr  tot 
1-56707/97 


Bonorabl*  Mawt  Olnorlch 
Sp«ak«r  of  tb*  Bous*  of 

ll«pz«attnt  at  iv«s 
Naahiaoton,  D.C.   20515-6501 


Purmumt  to  th*  r«portiiio  r«qair«M«nts  of  Section  36(b)(1) 
of  tbm  Aicaw  Si^ort  Control  Aet,  w»  aro  foxwaxdixig  harmrith 
TrauflBittal  Mo.  98-19,  coocazBlng  th*  Dapart— at  of  tha  UKry'u 
propoaod  L«ttar(a)  of  Of far  and  Aceaptanea  (LOA)  to  Talpai 
Bcoooadc  aad  Cultural  Rapraaantati'va  Of  flea  (TBCRO)  in  tha 
Obitad  Stataa  for  daf ansa  artiolaa  and  sarricas  aatiaatad  to 
coat  $300  Billion.   Tha  infozaal  notification  (Trananittal  Mo. 
97 -BK)  waa  dalirarad  to  Congraaa  on  9  Horaabar  1997.   Soon 
aftar  thia  lattar  ia  dalirarad  to  your  of f ica«  «a  plan  to 
notify  tha 


K 


^i^ 


Same   Itr  to: 


House  Comaittee  on  International  Relations 
Senate  Committee  on  ^appropriations 
Senate  Conmittee  on  Foreign  Relations 
House  Ccmnittee  on  National  Security 
Senate  Conmittee  on  Armed  Services 
House  Comaittee  on  impropriations 
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ay 

(ii) 


(iii) 


(iv) 
(▼) 

(▼i) 


Traandttal  No.  98-19 

itotica  of  Proposed  Zssuanca  of  X^attar  of  Of far 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Prospect JTa  Purchaser;   Taipei  Economic  and  Cultural 
Raprasantati-ra  Office  (TBCRO)  in  tha  united  States 


Total  Estimated 


Major  Defens 

Other 

TOTAI. 


Value t 
a  Equipment* 


$  30  million 
$  270  million 
$  300  million 


Description  of  Articles  or  Services  Offered; 
Three  KMpX  class  frigates  (FF  1052),  weapons  and 
aamunition  to  include  one  MK  15  PHALANX  Close-in  Weapons 
System  (CZirS),  one  AH/SNO-IA  BARPOOH  launcher,  two  sets 
of  MK  36  MOD  5  Super  Rapid  Bloom  Offboard 
Countexmeasures  (SRBOC)  decoy  launching  system,  1,581 
rounds  of  5''/54  anmnnition,  and  30,000  rounds  of  20mm 
tungsten  cartridges  for  CIWS,  and  other  related 
aamunition  items,  shipyard/port  support  services  emd 
post  transfer  activities  relating  to  "^cold  ship" 
turnover  of  three  KNOX  class  frigates  from  the  U.S. 
Navy,  U.S.  Government  and  contractor  engineering  and 
logistics  personnel  sxipport  services,  repair  and 
calibration  services  for  shipboard  equipment, 
design/construction/upgrade  of  shipyard  maintenance  and 
docking  facilities,  publications  and  technical 
data /drawings,  personnel  training  and  training 
equipment,  support  equipsient,  spare  and  repair  parts  and 
other  elements  of  logistics  necessary  to  prepare  the 
frigates  for  transfer  to  Taiwan  in  a  "^Safe  to  Steam' 
condition  with  all  shipboard  and  weapon  systems 
operational . 

Military  Department;   Navy  (SDA,  TCS,  and  AKE) 

Sales  Codsmission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid;   none 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress:   28  JAN  1998 
*  as  defined  in  Section  47(6)  of  tha  Arms  Export  Control  Act. 


•540 


Fedaral  R«gist«r/Vol.  63.  No.  26 /Monday.  February  9,  1998 /Notices 


poitZCT  JoaTiwicMaram 


and  Coltural  R»pr»— ntmtel-r»  Offic«    (TBCHO)    in  thm 
Ptolfd  Stmt—   -  KWQg  Clw  Friflaf 


frm^'Tn 


Thm   Taip«l  ■ooooaic  and  Cultural  R^prasantati-ra  Of fica  (TBCRO)  in 
tha  Dbitad  Statas  has  raquaatad  a  posaibla  aala  of  thraa  KMOX 
claaa  frigataa  (IT  1052),  waapona  and  ■—iiiiftioo  to  includa  ona 
MK  15  VHMJJJOL  Cloaa-Zn  Waapona  Syataa  (CZlfS),  ona  Ml/SNO-IA 
HARPOOM  lannchar,  two  aata  of  MK  36  MOD  5  Supar  Rapid  Blooai 
Offboard  Counta  raa aauraa  (8RB0C)  dacoy  launching  ayataai,  1,581 
rounda  of  5^/54  aaBunition,  and  30,000  roonda  of  20bb  tungatan 
cartridgaa  for  CINS,  and  ottaar  ralatad  ■— iiiltion  itaaa, 
ahipyard/port  aupport  aarricaa  and  poat  tranafar  aotivitiaa 
ralating  to  ^cold  ahip''  tumorar  of  thraa  KNOK  claaa  frigataa 
froB  tha  U.S.  Ma^y,  U.S.  Qrivarnnant  and  contractor  anginaaring 
and  logiatica  paraonnal  aupport  aarricaa,  rapair  and  calibration 
aarricaa  for  ahipboard  aquipnant,  daaign/conatruction/upgrada  of 
ahipyard  aaintananca  and  docking  facilitiaa,  poblicationa  and 
tachnical  data/drawinga,  paraonnal  training  and  training 
aquipnant,  aupport  aqnipaant,  apara  and  rapair  parta  and  othar 
alananta  of  logiatica  nacaaaary  to  prapar*  tha  frigataa  for 
tranafar  to  Taiwan  in  a  "^Safa  to  Staaai*  condition  with  all 
ahipboard  and  waapon  ayataaa  oparational.   Tha  aatinatad  coat  ia 
$300  Billion. 

Thia  propoaad  aala  ia  conaiatant  with  Uhitad  Stataa  law  and 
policy  aa  aspraaaad  in  Public  Law  96-8. 


Taiwan  naada  tha  KMOX  claaa  frigataa  aa  wall  aa  tha  waapona  and 
aaaonition  to  continua  ita  na^ral  aodamization  program  and 
anhanca  ita  Anti-Subaarina  Warfara  (ASW)  capability.   Taiwan  will 
haT*  no  difficulty  abaorbing  thaaa  waapona  and  aquiptaant  into  ita 
f orcaa . 


Tha  propoaad  aala  of  thia  aquipaant  and  aupport  will  not  af fact 
tha  baaic  military  balanca  in  tha  ragion. 

Tha  prima  raactivat ion  afforta  will  taka  placa  at  conmarcial 
ahipyard  yat  to  ba  aalactad.  TPhmrm   ara  no  offaat  agraamanta 
propoaad  to  ba  antarad  into  in  connaction  with  thia  potantial 
aala. 


U.S.  Oovammant  and  contractor  anginaaring  and  logiatica  in- 
country  paraonnal  raquiraaanta  will  ba  dataxminad  following 
conaultationa  with  rapraaantativaa  in-countxy. 


Thara  will  ba  no  adraraa  impact  on  U.S.  dafanaa 
raault  of  thia  propoaad  aala. 


a  aa  a 
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Tranamittal  Mo.  98-19 

Ifotica  of  Propoaad  laauanca  of  Lattar  of  Of far 

Purauant  to  Saction  36(b)(1) 

of  tha  Axma   Export  Control  Act 

Annax 
Itam  Mo.  vl 


(▼i) 


Sanaitivity  of  Tachnology; 


1.    Tha  PHALANX  Cloaa-In  Waapon  System  MK  15  crystals 
^riiich  contain  tha  oparating  fraquancias  of  tha  waapon  system  are 
conaidarad  critical  tachnology  and  ara  claasified  Confidential. 
The  maintenance  az>d  operation  publications  are  also  classified 
Confidential . 


2.    MK  36  MOD  5  Super  Rapid  Bloom  Offboard 
Countazmaasuras  (SRBOC)  decoy  launching  system  contains 
Confidential  components.   Applicable  technical  and  equipment 
documentation  and  manuals  contains  classified  Confidential. 


3.  5''/54  gun  ammunition  contains  Confidential  fuze 
Applicable  technical  and  equipment  documentation  and 

manuals  contains  classified  Confidential. 

4.  Weapon  systems  and  equipment  publications, 
technical  documentation  and  maintenance  manuals  to  be  released 
with  this  sale  are  classified  Confidential. 

5.  AN/SLQ-32  (V)  1  and  (V)2  Countermeasures  Sets 
contains  Unclassified  components.   Applicable  technical  emd 
equipBMnt  documentation  and  manuals  contains  classified 
Confidential . 

6.  Comprcadsa  of  the  foregoing  technical  information 
could  result  in  the  development  of  countermeasures  or  equivalent 
systems  which  could  reduce  ship  system  effectiveness  or  be  used 
in  the  development  of  systems  with  similar  or  adv«uiced 
ci^abilities. 

7.  A  determination  has  been  made  that  the  recipient 
country  can  provide  sxibstantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  raleased  as  the  U.S. 
Oovemmant.   Axis  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Jtistification. 


IFR  Doc.  98-3160  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Control  of  Military  Excesa/Surpius 
Materiel 

ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Control  of  Military 
Excess/Surplus  Materiel  will  meet  in 
open  session  on  February  10-11.  1998  at 
Strategic  Analysis,  Inc..  4001  N.  Fairfax 
Drive,  Arlington,  Virginia.  Due  to 
unforeseen  circumstances  this  meeting 
is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientiHc  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Mike 
Turner  at  (703)  693-5716  or  Mr.  George 
McVeigh  at  (703)  312-8662. 

Dated:  February  2. 1998. 
Patricia  L.  Titppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  9R-3159  Filed  2-«-98;  8:45  am) 

MLLMGOOOC 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AOENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice-in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
HUD  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  HUD  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  HUD 


so  as  to  permit  HUD  to  pursue  and 
collect  the  debt  by  voluntary  repayment 
or  by  administrative  or  salary  ofhet 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
^FECTIVE  date:  This  action  will  become 
effective  March  18, 1998,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination.  Any 
public  comment  must  be  received  before 
the  efl'ective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the  Acting 
Director.  Defense  Privacy  Office.  1941 
Jefferson  Davis  Highway,  Room  920. 
Arlington,  VA  22202-4502. 
FOR  FliRTHER  INTORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.,  at  (703)  607- 
2943. 

SUPKfMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C.  552a),  the 
DMDC  and  HUD  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
(>ersonal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
HUD  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  HUD  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the 
Department  of  Housing  and  Urban 
Development,  Debt  Management  and 
Title  I  Operations  Division,  470  LTofant 
Plaza.  Suite  3115,  Washington,  DC 
20024. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  OfHce  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  on 
June  19,  1989  at  54  FR  25818. 

The  matching  agreement,  as  required 
by  5  use.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  20, 1998.  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
F^ruary  8. 1996  (61  FR  6435).  The 
matching  program  is  subject  to  review 
by  OMB  and  Congress  and  shall  not 
become  effective  until  that  review 
period  has  elapsed. 

Dated:  January  26.  1998. 

LM.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION 

A.  PARTICIPATING  AGENCIES: 
Participants  in  this  computer  matching 
program  are  the  Departnient  of  Housing 
and  Urban  Development  (HUD)  and  the 
Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  (DoD).  The 
HUD  is  the  source  agency,  i.e.,  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
speciHc  recipient  activity  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  PURPOSE  OF  THE  IvLATCH:  Upon 
the  execution  of  this  agreement,  the 
HUD  will  provide  and  disclose  debtor 
records  to  DMDC  to  identify  and  locate 
any  matched  Federal  personnel, 
employed  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  HUD.  These  debtors  are 
firom  the  Title  I  Property  Improvement 
Loan  Program,  Single  Family  Generic 
Debt  program  and  the  Departmental 
Claims.  HUD  will  use  this  information 
to  initiate  independent  collection  of 
those  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  when 
voluntary  payment  is  not  forthcoming. 
These  collection  efforts  will  include 
requests  by  HUD  of  the  employing 
agency  to  apply  administrative  and/or 
salary  offset  procedures  until  such  time 
as  the  obligation  is  paid  in  full. 

C.  AUTHORITY  FOR  CONDUCTING 
THE  MATCH:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134.  section  31001); 
31  U.S.C.  Chapter  37.  Subchapter  I 
(General),  and  Subchapter  II  (Claims  of 
the  United  States  Govenunent),  31 
U.S.C.  3711  Collection  and 
Compromise,  31  U.S.C.  3716 
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Administrative  Offset,  5  U.S.C.  5514 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  136,  as 
amended.  Under  Secretary  of  Defense 
for  Personnel  and  Readiness;  10  U.S.C. 
138,  as  amended,  Assistant  Secretaries 
of  Defense;  section  101(1)  of  Executive 
Order  12731;  4  CFR  Chapter  U,  Federal 
Claims  Collection  Standards  (General 
Accounting  Office  -  Department  of 
Justice);  5  CFR  550.1101  -  550.1108 
Collection  by  Offset  from  Indebted 
Government  Employees  (OPM);  24  CFR 
part  17,  Administrative  Claims,  subpart 
C.  §§  17.60  and  17.125-17.140,  Salary 
Offset  Provisions  (HUD)  implementing  5 
U.S.C.  5514(b)(1). 

D.  RECORDS  TO  BE  MATCHED.lhB 
systems  of  records  maintained  by  the 
respective  agencies  from  which  records 
will  be  disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

HUD  will  use  personal  data  from  the 
record  system  identified  as  HUD/DEPT 
2,  entitled  'Accounting  Records'  last 
published  in  the  Federal  Register  on 
November  25, 1994,  at  59  FR  60651. 

DOD  will  use  personal  data  from  the 
record  system  identified  as  S322.ll 
DMDC,  entitled  Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  at 
June  25,  1996,  at  61  FR  32779. 

Sections  5  and  10  of  the  Debt 
Collection  Act  of  1982  authorize 
agencies  to  disclose  information  about 
debtors  in  order  to  effect  salary  or 
administrative  offsets.  Agencies  must 
publish  routine  uses  pursuant  to 
subsection  (b)(3)  of  the  Privacy  Act  for 
those  systems  of  records  from  which 
they  intend  to  disclose  this  information. 
Sections  5  and  10  of  the  Debt  Collection 
Act  will  comprise  the  necessary 
authority  to  meet  the  Privacy  Act's 
'compatibility'  condition.  The  systems 
of  records  described  above  contain  an 
appropriate  routine  use  disclosure 
between  the  agencies  of  the  information 
proposed  in  the  match.  The  routine  use 
provisions  are  compatible  with  the 
purpose  for  which  the  information  was 

E.  DESCRIPTION  OF  COMPUTER 
MATCHING  PROGRAM:  HUD.  as  the 
source  agency,  will  provide  DMDC  with 
a  electronic  file  which  contains  the 
names  of  delinquent  debtors  in 
programs  HUD  administers.  Upon 
receipt  of  the  electronic  file  of  debtor 
accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  HUD  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD. 
OPM.  OMB,  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  non-postal  Federal  employees 


and  military  members,  active,  and 
retired.  Matching  records  ("hits'),  based 
on  the  SSN,  will  produce  the  member's 
name,  service  or  agency,  category  of 
employee,  and  current  work  or  home 
address.  The  hits  or  matches  will  be 
furnished  to  HUD.  HUD  is  responsible 
for  verifying  and  determining  that  the 
data  on  the  DMDC  reply  tape  file  are 
consistent  with  HUD's  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
HUD  will  also  be  responsible  for  making 
final  determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  HUD 
will  contain  data  elements  of  the 
debtor's  name,  SSN.  internal  account 
numbers  and  the  total  amount  owed  for 
each  debtor  on  approximately  44,779 
delinquent  debtors,  (42,960  in  Title  I, 
1,665  in  Generic  Debt  and  154  in 
Department  Claims. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government 
wide  non-postal  Federal  civilian  records 
of  current  and  retired  Federal 
employees. 

DMDC  will  match  the  SSN  on  the 
HUD  file  by  computer  against  the  DMDC 
database.  Matching  records,  hits  based 
on  SSN's  will  produce  data  elements  of 
the  member's  name,  SSN,  service  or 
agency,  and  current  work  or  home 
address. 

F.  INCLUSIVE  DATES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  review 
by  Congress  and  the  Office  of 
Management- and  Budget.  If  no 
objections  are  raised  by  either,  and  the 
mandatory  30  day  public  notice  period 
for  comment  has  expired,  then  this 
computer  matching  program  becomes 
effective.  By  agreement  between  HUD 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement.  ~ 

G.  ADDRESS  FOR  RECEIPT  OF 
PUBUC  COMMENTS  OR  INQUIRIES: 
Acting  Director,  Defense  Privacy  Office, 
1941  Jefferson  Davis  Highway,  Room 
920,  Arlington,  VA  22202-4502. 

[FR  Doc.  98-2397  Filed  2-6-98:  8:45  sax] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Redesignation  From  Environmental 
Impact  Statement  (EIS)  to 
Environmental  Assessment  (EA)  for 
Disposal  and  Reuse  of  Surplus 
Property  at  Naval  Support  Activity 
(Formerly  Naval  Air  Station  (HAS)) 
Memphis,  Millington,  Tennessee 

AGENCY:  Department  of  the  Navy.  DoD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  that  an  Environmental 
Assessment  (EA)  has  been  prepared,  and 
an  Environmental  Impact  Statement 
(EIS)  is  not  required,  for  the  disposal 
and  reuse  of  surplus  property  at  Naval 
Support  Activity  (NSA)  (formerly  Naval 
Air  Station  (NAS))  Memphis, 
Millington,  Tennessee. 
ADDRESSES:  Requests  for  copies  of  the 
Review  EA  are  to  be  directed  to  Mr. 
Darrell  Molzan  (Code  064DM).  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  North 
Charleston.  SC  29419-9010,  FAX  (803) 
820-7472. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  Molzan,  (803)  820-5796. 
SUPPLEMENTAL  INFORMATION:  Pursuant  to 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508) 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Department  of  the  Navy 
gives  notice  that  an  EA  has  been 
prepared  for  the  disposal  of  NAS 
Memphis  and  the  subsequent  reuse  of 
those  surplus  property. 

A  Notice  of  Intent  (NOI)  to  prepare  an 
EIS  was  published  in  Federal  Register 
on  June  9,  1994.  A  public  scoping 
meeting  for  the  proposed  project  was 
held  on  June  28, 1994.  at  the  Baker 
Community  Center.  7942  Church  Street. 
Millington,  Tennessee.  This  meeting 
was  advertised  in  Millington  area 
newspapers. 

In  accordance  with  recommendations 
of  the  1993  Base  Closure  and 
Realignment  Conunission,  the  Navy  has  ~ 
realigned  the  former  NAS  Memphis.  As 
part  of  the  realigrmient,  air  operations 
conducted  at  the  former  air  station  have 
been  either  disestablished  or  transferred 
to  other  naval  facilities.  The  proposed 
action  involves  the  disposal  of  the 
majority  of  the  land,  buildings,  and 
infrastructure  associated  with  the  air 
operations  on  the  northside  of  NSA 
Memphis  including  runways,  taxi  ways, 
hangers,  etc.  Approximately  1,900  acres 
will  be  declared  excess.  The  EA  will 
evaluate  alternative  reuse  concepts  of 
the  property,  including  a  "no  action" 
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alternative,  which  woul4  be  retention  of 
the  property  by  the  Navy  in  caretaker 
status.  However,  due  to  provisions 
found  in  the  Base  Realignment  and 
Closure  Act.  selection  of  the  "no  action" 
alternative  would  be  considered 
impractical  for  the  Navy  to  implement. 

Major  environmental  issues  that  will 
be  addressed  in  the  EA  include,  but  are 
not  limited  to,  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
resources,  and  socioeconomic  impacts 
of  the  reasonably  foreseeable  reuse  of 
the  property. 

Federal,  state  and  local  agencies,  and 
individuals  interested  in  obtaining  a 
copy  of  the  Review  EA  should  contact 
Mr.  Derrell  Molzan  (Code  064DM), 
Southern  Division,  Naval  Facilities 
Engineering  Command,  P.O.  Box 
190010,  North  Charleston,  SC  29419- 
9010.  FAX  (803)  820-7472. 

Dated:  February  3.  1998. 
MkkMl  L  Quinn. 

Commander,  fudge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-3102  Filed  2-6-96;  6:45  unl 


DEPARTMENT  OF  DEFENSE 
Depeitment  of  the  Nevy 


From  Environmental 
i(EIS)to 

Meeement(EA)for 
I  end  Reuae  of  Neval  Air 
r,  Aircreft  Dhrteton, 
Trenton,  Cwmq  TowneM^  New  Jereey 

AOacv:  Department  of  the  Navy.  DoD. 
action:  Notice. 


iRY:  The  Department  of  the  Navy 
gives  notice  that  an  Environmental 
Asseument  (EA)  has  been  prepared,  and 
an  Environmental  Impact  Statement 
(EIS)  is  not  required,  for  the  disposal 
and  reuse  of  Naval  Air  Warfare  Center, 
Aircraft  Division  (NAWCAD).  Trenton, 
Ewring  Township.  New  Jersey. 
AOOMeMCi:  Requests  for  copies  of  the 
Review  EA  are  to  be  directed  to  Mr.  Bob 
Ostermueller  (Code  202),  Northern 
Division.  Naval  Facilities  Engineering 
Command,  10  Industrial  Highway.  MSC 
82.  Lester.  PA  19113.  FAX  (610)  595- 
0778. 

FOR  FUfTTHER  MFOMIATION  CONTACT:  Mr. 
Bob  Ostermueller,  (610)  595-0759. 
SUPPtaen-AL  — •QWATIOW;  Pursuant  to 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508) 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (NEPA).  the  Department  of  the  Navy 
gives  notice  that  an  EA  has  been 
prepared  for  the  disposal  of  NAWCAD 


Trenton  and  the  subsequent  reuse  of  the 
property. 

A  Notice  of  Intent  (NOI)  to  prepare  an 
EIS  was  published  in  Federal  Roister 
on  March  17, 1997  (62  FR  12622).  A 
public  scoping  meeting  for  the  proposed 
project  was  held  on  April  2. 1997.  at  the 
Ewing  Township  Municipal  Building.  2 
Municipal  Drive.  Ewing  Township,  New 
Jersey. 

In  1993.  the  Congressional  Committee 
on  Base  Realignment  and  Closure 
(BRAC)  recommended  the  closure  of 
NAWCAD  Trenton  and  the  subsequent 
relocation  of  functions,  personnel, 
equipment,  and  support  to  the  Arnold 
Engineering  Center.  Tullahoma, 
Tennessee  and  the  Naval  Air  War&re 
Center  Patuxent  River,  Maryland.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Third  Congress  in  1993. 
The  BRAC  legislation  also  identified  the 
requirements  for  compliance  with  NEPA 
stating  that  the  provisions  of  NEPA  shall 
apply  during  the  process  of  property 
disposal.  The  EA  will  evaluate 
environmental  impacts  of  alternative 
reuse  concepts  of  the  property  under 
current  or  other  zoning  classifications, 
including  a  "no  action"  alternative, 
which  would  be  retention  of  the 
property  by  the  Navy  in  caretaker  status. 

Major  environmental  issues  that  will 
be  addressed  in  the  EA  include,  but  are 
not  limited  to.  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
and  historical  resources,  and 
socioeconomic  impacts  of  the 
reasonably  foreseeable  reuse  of  the 
property. 

Federal,  state  and  local  agencies,  and 
individuals  interested  in  obtaining  a 
copy  of  the  Review  EA  should  contact 
Mr.  Bob  Ostermueller  (Code  202), 
Northern  Division,  Naval  Facilities 
Engineering  Command.  10  Industrial 
Hi^way.  MSC  82.  Lester.  PA  19113. 
FAX  (610)  59S-0778. 

Dated:  February  3. 1996. 

Commander,  fudge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
|FR  Doc.  9S-3104  Filed  2-6-98:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Depertment  of  Hie  Nevy 

Meeting  of  the  Board  of  VisHort  to  tke 
United  SMee  NMal  Academy 

AOENCY:  Department  of  the  Navy.  DoD. 
AcnON:  Notice  of  meeting. 


make  such  inquiry  as  the  Board  shall 
deem  necessary  into  the  state  of  morale 
and  discipline,  the  curriculum, 
instruction,  physical  equipment,  fiscal 
afCairs.  and  academic  methods  of  the 
Naval  Academy.  During  this  meeting 
inquiries  will  relate  to  the  internal 
personnel  rules  and  practices  of  the 
Academy,  information  regarding  on- 
going criminal  investigations,  and 
include  disciissions  of  personal 
information  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The 
executive  session  of  this  meeting  will  be 
closed  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Tuesday.  February  10, 1998  &x>m  8:30 
a.m.  to  12:00  p.m.  The  executive  session 
of  the  meeting  will  be  held  from 
approximately  11:00  a.m.  to  12:00  p.m. 
and  will  be  closed  to  the  public 


:  The  United  States  Naval 
Academy  Board  of  Visitors  will  meet  to 


t:  The  meeting  vnW  be  held  in 
the  Senate  Russell  Office  Building, 
Room  301,  Washington.  D.C. 

FOR  FURTH0I  MFOMIATION  CONTACT: 
Lieutenant  Commander  Cerral  K.  David. 
U.S.  Navy.  Executive  Secretary  to  the 
Board  of  Visitore,  Office  of  the 
Superintendent,  United  States  Naval 
Academy.  Annapolis.  MD.  21402-5000. 
telephone  number:  (410)  293-1503. 

8UPP1  CMCWTAWY  MFOfMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visiton  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C  App.  2. 
section  10(d).  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552b(c)  (2),  (5),  (6). 
(7).  and  (9)  of  Title  5.  United  States 
Code.  Due  to  unavoidable  delay  in  the 
administrative  process  of  preparing  for 
this  meeting,  the  normal  15  day  notice 
could  not  be  provided. 

Dated:  February  4. 1998. 
MdudLQidM. 

Commander,  fudge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Begistar  Liaison  Officer. 
(FR  Doc  96-3265  Filed  2-6-98: 8:45  ami 


DEPARTMENT  OF  EDUCATION 

Notica  of  Proposed  Information 
Collaetion  Requests 

AOENCY:  Department  of  Education. 
ACnON:  Proposed  collection;  comment 
request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  (HI  or  before  April  10. 
1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  MFORIMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  mdhner,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  3, 1998. 

Linda  Tague, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  Officer 

Ty[)e  of  Review:  Reinstatement. 

Title:  Application  for  Federal 
Education  Assistance  (AFEA). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-Profit  institutions; 
State.  Local  or  Tribal  Government,  SEAs 
or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  15.550. 
Burden  Hours:  4.404. 

Abstract:  The  information  collection 
is  needed  for  the  processing  of  various 
Department  grant  program's  apphcation 
from  State  and  local  educational 
agencies,  and  institutions  of  higher 
education.  The  information  is  used  by 
program  offices  to  determine  eligibility 
and  facilitate  distribution  of  program 
funds. 

(FR  Doc.  98-3136  Filed  2-6-98;  8:45  am] 
BiujNQ  CODE  4oee-ei-p 


DEPARTMENT  OF  EDUCATION 

National  Advisory  CourKii  on  Indian 
Education;  Hearing 

AGBUCY:  National  Advisory  Council  on 
Indian  Education,  ED. 
ACTION:  Notice  of  open  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
hearing  of  the  National  Advisory 
Council  on  Indian  Education.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  hearing  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TIMES:  March  8.  1998.  10:00 
a.m.  to  5:00  p.m.,  and  March  9,  1998, 
9:00  a.m.  to  5:00  p.m. 


ADDRESSES:  Holiday  Inn  on  the  Hill. 
Congressman  Room,  415  New  Jersey 
Avenue,  NW,  Washington,  DC,  20001. 
(202)  638-1616. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Beaulieu.  Director,  Office  of 
Indian  Education,  1250  Maryland 
Avenue,  SW.,  Portals  4300,  Washington. 
DC  20202.  Telephone:  (202)  260-2431;  . 
Fax:  (202) 260-7779. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  a  presidentially  appointed 
advisory  council  on  Indian  education 
established  under  Section  9151  of  Title 
IX  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  7871).  The  Council  advises  the 
Secretary  of  Education  and  the  Congress 
on  funding  and  administration  of 
programs  with  respect  to  which  the 
Secretary  has  jurisdiction  and  that 
includes  Indian  children  or  adults  as 
participants  or  that  may  benefit  Indian 
children  or  adults.  The  Council  also 
makes  recommendations  to  the 
Secretary  for  filing  the  position  of 
Director  of  Indian  Education  whenever 
a  vacancy  occurs. 

This  hearing  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  n^ake  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above. 

Testimony  is  requested  concerning 
the  implementation  and  effectiveness  of 
Federal  Education  programs  with 
American  Indian  learners. 

The  Improving  Americas  Schools  Act; 
Elementary  and  Secondary  Education 
Act  as  amended  1994. 

The  Indian  Education  Act  (Title  IX) 
Impact  Aid  Programs  (Title  VIII) 
Comprehensive  Education  Programs 

(Title  I) 
School  Improvement  Programs 
Migrant  Education  Programs  (Title  I, 

PartC) 
Safe  and  Drug  Free  Schools  (Title  IV. 

Part  A,  Subpart  I  of  the  ESEA) 
Goals  2000:  Educate  America  Act 

Testimony  is  also  requested  regarding 
the  needs  of  American  Indian  leaners  in 
the  following  areas: 

Bilingual  Education 

After  School  Programs 

New  Teachers 

Equity  of  Opportunity  for  Indian 

Children 
The  National  Test 

A  summary  of  the  proceedings  and 
related  matters  which  are  informative  to 
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the  public  consistent  with  the  policy  of 
Title.  5  U.S.C.  552b.  will  be  available  to 
the  public  within  fourteen  days  of  the 
meeting,  and  are  available  for  public 
inspection  at  the  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education.  1250 
Maryland  Avenue,  SW.  Washington,  DC 
20202,  from  the  hours  of  8:30  a.m.  to 
5:00  p.m. 

Dated:  February  4. 1998. 

Gerald  N.  Tlnnti. 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Sunday.  Mcirch  8, 1998 

10:00  a.m.— Call  to  Order 
Roll  Call  of  the  Membership 
Introductions 
Presentation  on  Reauthorization 

12:00  noon — Limch 

1:00  p.m. — Hearings 

5:00  p.m. — Adjournment 

Monday.  March  9.  1998 

9:00  a.m. — Hearings 
12:00  noon — Limch 
1:00  p.m. — Working  Session 
5:00  p.m. — Adjournment. 

|FR  Doc.  98-3221  Filed  2-6-98;  8:45  ami 

MJJNQOOOC  4000-01-M 

DEPARTMENT  OF  EDUCATION 

Advisory  Coimnittee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

ACnON:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  February  25.  1998. 
beginning  at  8:30  a.m.  and  ending  at 
5:30  p.m..  but  closed  from 
approximately  4:00  p.m.  to  5:00  p.m.; 
and  February  26,  1998.  beginning  at 
8:30  a.m.  and  ending  at  approximately 
2:00  p.m. 

ADDRESSES:  The  Washington  Marriott 
Hotel.  Georgetown  I  Room.  1221  22nd 
Street.  N.W.,  Washington.  D.C.  20037. 


FOR  FURTMER  MFONMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance.  Portals  Building, 
1280  Maryland  Avenue.  S.W.,  Suite  601. 
Washington,  D.C.  20202-7582  (202) 
708-7439  or  visit  our  web  site  at 
www.ed.gov/offices/AC/ACSFA. 
8UPPI.BCNTARY  MFORMATKM:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pubhc  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systons  of  need  analysis 
and  application  forms,  making 
recommendations  that  vtrill  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafl^ord 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992.  the 
Congress  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  The  Advisory  Committee 
fulfills  its  charge  by  conducting 
objective,  nonpartisan,  and  independent 
analyses  of  important  student  aid  issues. 
As  a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993,  Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  Direct  Loan  Program 
(FDLP)  and  the  Federal  Education  Loan 
Program  (FFELP).  The  Committee  was 
directed  to  report  to  the  Secretary  and 
Congress  on  not  less  than  an  annual 
basis  on  the  operation  of  both  programs 
and  submit  a  final  report  by  January  1. 
1997.  The  Committee  submitted  to 
Congress  its  final  recommendations  on 
the  advisability  of  fully  implementing 
the  FDLP  on  December  11.  1996.  The 
Advisory  Committee  has  now  focused 
its  energies  on  activities  related  to 
reauthorization  of  the  Higher  Education 
Act  of  1998. 

The  proposed  agenda  includes 
presentations  and  discussion  sessions 
which  will  focus  on  (a)  congressional 
and  other  legislative  proposals  and  their 
impact  on  Title  fV  student  aid  programs; 
(b)  an  update  on  the  Department  of 
Education's  reauthorization  initiatives 
including  the  delivery  system:  (c)  an 


assodation  update  aa  priorities  for 
reauthorization:  and  (d)  special  topic 
discussion  sessions  pertaining  to 
student  loan  interest  rates  and  college 
costs  issues.  In  addition,  the  Committee 
will  discuss  its  agenda  for  the  remainder 
of  fiscal  year  1998  and  address  other 
Committee  business  (e.g.,  personnel 
matters,  etc).  Space  is  limited  and  your 
are  encouraged  to  register  early  if  you 
plan  to  attend.  You  may  register  through 
Internet  at  ADV  _COMSFA®ed.gov  or 

Tracy_Deanna JonesOed.gov.  Please 

include  your  name,  title,  affiliation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 
register  electronically,  you  may  mail  or 
fax  your  registration  information  to  the 
Advisory  Committee  staff  office  at  (202) 
401-3467.  Also,  you  may  contact  the 
Advisory  Committee  staff'at  (202)  708- 
7439.  The  registration  deadline  is 
Wednesday,  February  18, 1998. 

The  Advisory  Committee  will  meet  in 
Washington,  D.C.  on  February  25, 1998, 
from  8:30  a.m.  to  approximately  5:30 
p.m.,  and  on  February  26,  from  8:30 
a.m.  to  approximately  2:00  p.ro.  The 
meeting  will  be  closed  to  the  public  on 
February  25.  fi*om  approximately  4:00 
p.m.  to  5:00  p.m.  to  discuss  personnel 
matters.  The  ensuing  discussions  will 
relate  to  internal  personnel  rules  and 
practices  of  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  Section 
552(b)(c)ofTitle5U.S.C. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  after  the 
meeting.     . 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  Portals  Building.  1280 
Maryland  Avenue,  S.W..  Suite  601. 
Washington.  D.C.  bom  the  hours  of  9:00 
a.m.  to  5:30  p.m..  weekdays  except 
Federal  holidays. 

Dated:  February  3. 1998. 
Dr.  Brian  K.  Fitzgerald. 

Staff  Director.  Advisory  Committee  on  student 

Financial  Assistance. 

(FR  Doc.  98-3088  Filed  2-6-98:  8:4S  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podiet  No.  RP97-1»7-00«] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Compliance  FiHng 

FetN-uary  3, 1998. 

Take  notice  that  on  January  29. 1998. 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  revised  tariff  sheets 
hereto  in  compliance  with  the 
Commission's  Letter  Order  Pursuant  to 
Section  375.307(e)  issued  January  7. 
1998  in  the  above-referenced  docket. 
Tariff  Sheet  Nos.  19. 19A.  19B.  29  and 
67  to  be  effective  November  1.  1997  to 
correct  pagination  errors  in  order  to 
implement  the  GISB  Standards  adopted 
under  Order  No.  587-C. 

Chandeleur  states  that  it  is  serving 
copies  of  the  fifing  to  its  customers. 
State  Commissions  and  interested 
parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc.  98-3145  Filed  2-6-98;  8:45  am] 

BILUNQ  OOOE  niT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RPM-ei-002] 

CNG  Transmission  Corporation;  Notice 
of  Tariff  Compliartce  Filing 

February  3. 1998. 

Take  notice  that  on  January  29, 1998, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  January  1, 1998: 

Second  Sub.  Fifteenth  Revised  Sheet  No.  31 


Second  Sub.  Twenty-Seventh  Revised  Sheet 

No.  32 
Second  Sub.  Twenty-Seventh  Itevised  Sheet 

No.  33 
Second  Sub.  Twelfth  Revised  Sheet  No.  34 
Second  Sub.  Fourth  Revised  Sheet  No.  37 

CNG  states  that  it  also  submits  an 
alternate  version  of  each  of  these  tarifi 
sheets,  as  more  fully  described  in  its 
transmittal;  in  the  event  that  the 
Commission  rejects  Sub.  Fourth  Revised 
Sheet  No.  354,  which  is  pending  in 
Docket  No.  RP97^06-005.  then  CNG 
respectfully  requests  that  the 
Commission  adopt  its  proposed 
alternate  revised  tariff  sheets  effective 
January  1, 1998. 

CNG  states  that  the  purpose  of  this 
filing  is  to  remove  the  proposed  ACRM 
surcharge  form  CNG's  rates  as  lequired 
by  Ordering  Paragraph  C  of  the 
Commission's  January  14  order  in  the 
captioned  proceedings. 

CNG  States  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-3147  Filed  2-6-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 03-001] 

CNG  Transmission  Corporation;  Notice 
of  Tariff  Compliance  Filing 

February  3, 1998. 

Take  notice  that  on  January  30, 1998, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Sub.  Thirty-Fourth  Revised  Sheet  No. 
32  and  Sub.  Thirty-Fourth  Revised 
Sheet  No.  33,  with  an  effective  date  of 
February  1, 1998. 

CNG  also  submits  an  alternate  version 
of  each  of  these  tariff  sheets,  as  more 
fully  described  below.  In  the  event  that 
the  Commission  rejects  the  primary 


version  of  pending  sheets  filed  by  CNG 
in  Docket  No.  RP98-91-000,  et  al.  on 
January  29, 1998,  then  CNG  respectfully 
requests  that  the  Commission  adopt  its 
proposed  alternate  sheets  in  lieu  of  the 
proposed  primary  tariff  sheets,  effective 
February  1,  1998. 

CNG  states  that  the  purpose  of  this 
filing  is  to  afign  CNG's  fiUng  in  IDocket 
No.  RP98-103-000  with  its  compliance 
filing  of  January  29,  1998,  refiecting 
revised  motion  rates  to  be  effective 
January  1, 1998. 

CNG  states  that  these  revised  sheets 
reflect  the  Commission's  five-month 
suspension  of  the  gathering  cost 
recovery  mechanism  (ACRM),  proposed 
in  Docket  No.  RP98-91.  By  separate 
filing  dated  January  29  in  Docket  No. 
RP98-91-000.  et  al..  CNG  filed  tariff 
sheets  to  remove  the  proposed  ACRM 
surcharge  ft-om  CNG's  rates  effective 
January  1, 1998.  The  proposed  primary 
and  alternate  sheets  of  the  instant  filing 
are  intended  to  supersede  the  accepted 
sheets  from  CNG's  January  29 
Compliance  Filing,  effective  February  1, 
1998. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-3148  Filed  2-6-98:  8:45  ami 


BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-207-00(q 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

Fetwuary  3, 1998. 

Take  notice  that  on  January  27, 1998, 
Colorado  Interstate  Gas  Company  (CIG). 
Post  Office  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  a  request  with  the 
Commission  in  Docket  No.  CP98-207- 
000,  pursuant  to  Sections  157.205  and 
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157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  a 
new  delivery  facility  to  deliver  gas  to 
Union  Pacific  Fuel,  Inc.  (UP),  a 
producer,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83— 
21-000.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

CIG  proposes  to  construct  a  new 
delivery  facility  located  in  Cheyenne 
County.  Colorado  to  deliver  gas  to  UP. 
The  facility  would  consist  of  a  two-inch 
meter  run  and  facilities  appurtenant.  UP 
would  use  the  gas  for  operational  fuel 
gas  of  their  processing  facility.  The 
delivery  facility  would  be  capable  of 
delivering  up  to  3. (MX)  Mcf  per  day  at  an 
estimated  cost  of  $8,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  .of  the  NGA. 
David  P.  Boergers, 
Acting  Secretary. 
jFR  Doc.  98-3139  Filed  2-«-98;  8:45  am] 

nUJNQ  CODE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP96-1 51-000) 

Columl>ia  Gas  Transmission 
Corporation;  Notice  of  Application 

February  3. 1998. 
Take  notice  that  on  December  22, 

1997.  as  supplemented  on  )arruary  26. 

1998.  Columbia  Gas  Transmission 
Corporation  (Columbia).  P.O.  Box  1273. 
Charleston,  West  Virgioia  25325-1273. 
filed  an  application  in  Docket  No. 
CP98-151-000  for  (1)  Permission  and 
approval  to  abandon  certain 
jurisdictional  natural  gas  facilities  (a)  by 
conveyance  to  Millennium  Pipeline 
Company,  LP.  (Millennium),  (b)  in 
place,  or  (c)  by  removal  and  (2)  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  a  lease  of  capacity 


from  Millennium  and  a  gas  exchange 
arrangement  to  permit  the  continuation 
of  services  now  provided  by  the 
facilities  to  be  abandoned,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  states  that  it  will  enter  into 
a  limited  partnership  agreement  with 
three  other  parties  to  form  Millennium 
which  has  filed  in  Docket  No.  CP98- 
150-000  to  construct  and  operate  a 
pipeline  system  extending  more  than 
40ND  miles  from  the  international 
boundary  with  Canada  in  Lake  Erie  to 
a  point  near  Mt.  Vernon.  New  York.  To 
eliminate  duplicate  facilities.  Columbia 
has  agreed  to  abandon  facilities  in  place, 
by  removal  or  by  conveyance  to 
Millennium.  It  is  indicated  that 
Columbia  would  remove  certain 
segments  of  pipeline  and  Millennium 
would  later  place  its  pipeline  in  the 
same  trench. 

Columbia  proposes  to  abandon  in 
place  126.4  miles  of  12-inch  pipeline  in 
Steuben.  Chemung,  Tioga.  Broome,  and 
Delaware  Counties,  New  York,  all  part 
of  Columbia's  Line  A-5.  Columbia  also 
proposes  to  abandon  by  removal 
approximately  7.1  miles  of  24-inch 
pipeline,  0.2  miles  of  16-inch  pipeline. 
54.6  miles  of  12-inch  pipeline,  21.4 
miles  of  10-inch  pipeline,  and  8.9  miles 
of  8-inch  pipeline  in  Delaware, 
Sullivan,  Orange  and  Rockland 
Counties,  New  York,  all  designated  as 
portions  of  Line  A-5. 

Columbia  proposes  to  abandon  by 
conveyance  to  Millennium  ten  segments 
of  pipeline  ranging  from  0.1  mile  to  6.7 
miles  in  length  and  from  4  to  24  inches 
in  diameter,  as  well  as  28  measuring 
stations,  and  the  Milford  Compressor 
Station  consisting  of  a  total  of  1,050 
horsepower. 

Columbia  is  not  proposing  to  abandon 
firm  service  to  existing  shippers  as  a 
result  of  the  conveyance  of  facilities  to 
Millennium.  Columbia  does  indicate 
that  it  is  negotiating  with  certain 
shippers  for  alternate  delivery  points  or 
service.  Columbia  proposes  to  continue 
service  to  its  existing  A-5  shippers  by 
implementing  a  capacity  lease  and 
exchange  arrangement  with 
Millennium.  It  is  indicated  that  because 
the  capacity  lease  agreement  was 
regarded  as  a  prerequisite  to  the 
development  of  the  Millennium  system 
from  the  outset,  it  was  agreed  in 
advance  that  Columbia  would 
compensate  Millennium  for  the  long- 
haul  capacity  that  would  not  be 
available  because  of  the  capacity  lease. 
Columbia  states  that  the  monthly  lease 
charge  to  be  paid  to  Millennium  by 
Columbia  is  equal  to  the  firm 
transportation  charges  that  would  be 


paid  to  Millennium  under  a  firm 
contract  for  14,000  dt  per  day,  the 
amount  of  firm  long-haul  capacity  that 
would  have  been  available  on 
Millennium  had  not  Columbia  required 
the  capacity  for  its  A-5  shippers  at 
existing  service  levels.  Columbia  seeks 
Commission  authorization  to  treat  the 
lease  as  an  operating  lease  and  record 
the  costs  in  Account  858  as  operational 
858  costs  and  intends  to  begin  recovery 
of  the  lease  costs  through  a  filing  under 
its  TCRA  to  be  effective  with  its  next 
rate  filing  in  which  the  costs  of  the 
existing  A-5  facilities  are  removed  fixim 
its  base  rates.  It  is  stated  that  under  the 
lease  agreement,  Millenniimi  will  own 
and  maintain  operational  control  of  the 
subject  facilities. 

In  addition,  Columbia  Gas  indicates 
that,  prior  to  the  conveyance  of  facilities 
to  Millennium,  it  will  install  over- 
pressure protection  equipment  at  a 
number  of  the  measuring  and  regulating 
stations  that  will  be  conveyed  but  used 
for  continued  service  to  Columbia.  It  is 
indicated  that  the  overpressure 
protefction  equipment  is  needed  due  to 
the  higher  maximum  allowable 
operating  pressure  of  the  Millennium 
pipeline.  Columbia  has  stated  that  the 
equipment  would  be  installed  as 
auxiliary  facilities  pursuant  to  Section 
2.55(a)  of  the  Commission's  rules. 
However,  Columbia  has  stated  that  it 
requests  certificate  authorization  to 
install  the  facilities  in  the  event  the 
Commission  determines  that  the 
facilities  do  not  qualify  as  auxiliary 
facilities  under  Section  2.55. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
February  24, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Washington,  D.C.  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protectants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 


Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Conunission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  dociunents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
enviroiunental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  fiederal 
court. 

The  Commission  vnll  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confierred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  v«rill  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boo^gen, 
Acting  Secretary. 

(PR  Doa  98-3138  Filed  2-6-98;  8:45  am] 
HLLMQ  COOC  •n7-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcat  No.  RP97-287-012] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  3. 1998. 

Take  notice  that  on  January  30,  1998, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  become 
effective  February  1, 1998: 

Twelfth  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tarifl^ 
sheet  is  being  filed  to  implement  two 
negotiated  rate  contracts  pursuant  to  the 
Conunission 's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 
Acting  Secretary. 

IFR  Doc.  98-3146  Filed  2-6-98;  8:45  am) 
MLUNQ  COOE  «717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conmiission 

[Docket  Na  RP9S-12d-000] 

Equltrans,  L.P.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

February  3, 1998. 

Take  notice  that  on  January  29, 1998, 
Equitrans.  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  revised  tariff 
sheets  reflecting  a  rate  change  from 
currently  effective  rates  and  other 


changes  in  its  tariff  to  the  hmited  extent 
necessary  to:  (1)  Implement  the  recovery 
of  the  stranded  gathering  reservation 
surcharge  from  all  firm  transportation 
customers  under  Rate  Schedules  NOFT. 
FTS,  and  STS-1  and  to  adjust  the  level 
of  the  surcharge  based  on  the  level  of 
billing  determinants  for  all  firm 
transportation  services;  and  (2) 
incorporate  revised  tariff  language 
which  gives  transportation  customers 
under  Rate  Schedule  STS-1  the  right  to 
release  their  capacity  through  Equitrans' 
capacity  release  program  and  to  receive 
service  form  all  receipt,  delivery,  and 
pooling  points  on  the  Equitrans  system 
on  a  secondary  basis. 

Equitrans  states  that  in  deriving  the 
proposed  stranded  gathering  surcharge 
gathering  costs  and  the  same  reservation 
billing  determinants  and  usage 
determinants  which  were  reflected  in 
Equitrans'  RP97-346  rate  filing.  The 
only  change  which  Equitrans  states  it 
proposes  is  the  recalculation  of  the 
surcharge  to  eliminate  storage  billing 
determinajits  and  include  Section  7(c) 
transportation  billing  determinants. 
Equitrans  is  proposing  a  reservation- 
based  gathering  surcharge  for  firm 
transportation. 

Equitrans  states  that  this  filing  makes 
no  change  in  the  level  of  base  tariff  rates 
for  any  Equitrans'  services — which  rates 
are  currently  effective  subject  to  refund 
and  the  outcome  of  a  hearing  in  Docket 
No.  RP97-346-000. 

Equitrans  requests  that  this  filing  be 
consolidated  with  its  on-going  rate  case 
in  Docket  No.  RP97-346. "Equitrans  also 
requests  a  shortened  suspension  period 
to  permit  the  proposed  level  of  the 
stranded  gathering  surcharge  to  take 
effect  on  March  1,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Rules  and  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  insp^ion  in  tbe 

Public  Reference  Room. 

DmrM  P.  bo««ws. 

Acting  Secretary. 

IFR  Doc.  9S-3149  Filed  2-«-98:  8:45  ami 

MUMO  COM  9rtT-9i-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

PoolM  Noc  CPW-1SO-000;  CPM-154- 
000;  CPOe-196-000  and  CP98-1se-000] 

MWennkim  Pipeline  Company,  LP.; 
Nodoa  of  Applications  for  Certificates 
and  for  a  PraeMential  Pennit  and 
Section  3  Authorization 

Fafaruary  3. 1998. 

TA»  notice  that  on  December  22, 
1997,  Millennium  Pipeline  Company, 
L.P.  (Millennium),  P.O.  Box  10146. 
Fairfax.  Virginia  22030-0146.  Rled 
applications  pursuant  to  Sections  3  and 
7(c)  of  the  Natural  Gas  Act.  In  Docket 
No.  CP98-1 50-000.  Millennium  seeks  a 
certificate  of  public  convenience  and 
necessity  to  (1)  Construct,  acquire,  and 
operate  a  natural  gas  pipeline,  to  (2) 
transport  up  to  700.000  dt  of  natural  gas 
per  day  for  nine  shipjsers,  and  (3)  to 
authorize  a  capacity  lease  and  exchange 


arrangement  with  Columbia  Gas 
Transmission  Corporation  (Columbia). 
Millennium  seeks  in  Docket  No.  CP98- 
134-000  a  blanket  certiflcate  pursuant 
to  Subpart  G  of  Part  284  to  provide  self- 
implementing  transportation  authority. 
In  addition.  Millenqium  also  requests  in 
Docket  No.  CP98-1 55-000  a  blanket 
certificate  pursuant  to  Subpart  F  of  Part 
157  to  provide  certain  routine  activities. 
Finally,  in  Docket  No.  CP98-1 56-000 
Millennium  requests  a  Presidential 
Permit  and  Section  3  authorization 
under  Section  153  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Millennium  states  that  it  will  be  a 
limited  partnership  organized  under  the 
laws  of  the  State  of  Delaware  by 
Columbia.  MCN  Investment 
Corporation.  TransCanada  Pipelines 
Limited  and  Westcoast  Energy  (US)  Inc. 

In  Docket  No.  CP98-1 50-000. 
Millennium  proposes  to  construct 
approximately  376.4  miles  of  36-inch 
diameter  pipeline  extending  from  an 
interconnection  with  facilities  to  be 
constructed  by  TransCanada  at  a  United 
States-Canada  border  at  a  point  in  Lake 
Erie  to  a  point  in  Ramapo.  New  Yoric; 
approximately  39.3  miles  of  24-inch 
pipeline  from  Buena  Vista.  New  York  to 


a  point  in  Mount  Vernon,  New  Yoric; 
and  metering  and  regulating  facilities 
and  related  facilities.  In  addition. 
Millennium  proposes  to  acquire  from 
Columbia  approximately  6.7  miles  of 
24-inch  pipeline  from  Ramapo  to  Buena 
Vista;  approximately  10.5  miles  of  10- 
and  14-inch  pipeline  from  a  point  in 
Orange  County.  New  York  to  a  point  in 
Pike  County,  Pennsylvania;  the  Milford 
Compressor  Station  in  Pike  County, 
Pennsylvania;  9.6  miles  of  short 
pipeline  segments  in  various  coimties  in 
Pennsylvania  and  New  York  and 
metering  and  regulating  facilities.  It  is- 
stated  that  about  86  percent  of  the  route 
will  utilize  existing  Columbia  easements 
or  pipeline  corridors.  Millennium 
estimates  the  cost  of  the  facilities  to  be 
constructed  and  acquired,  exclusive  of 
AFUE)C.  is  S677.8  million  which  would 
be  financed  through  equity 
contributions  and  project-financed  debt. 
To  eliminate  duplicate  facilities, 
Columbia  has  agreed  to  abandon 
facilities  in  place,  by  removal  or  by 
conveyance  to  Millennium.  It  is 
indicated  that  Columbia  would  remove 
certain  segments  of  pipeline  and 
Millennium  would  later  place  its 
pipeline  in  the  same  trench. 

Millennium  proposes  to  provide  firm 
service  for  the  following  shippers: 


Shipper 


CoEnergy  Tracing  Co 

Columbia  Energy  Serv , 

Duke  Energy  Tradirtg  and  Mailteting  L.LP  

El  Paao  Energy  Marketing  Canada.  Inc  ...» „ 

Eng^ja  Energy  (U.S.).  LP  „ „. 

PanCanadian  Petroleum  Company  

Renaissance  Er>ergy  (US)  Irx;  , 

Stand  Energy  Corp 

TrartsCanada  Gas  Serv..  A  Division  of  TransCanada  Energy  Ltd 


Maximum 

daily 

quantity 

(Mdth/day) 


Term  of 
service 
(Years) 


20 
15 
IS 
10 
10 
10 
10 
20 
10 


It  is  stated  that  capacity  was 
contracted  following  a  publicly- 
announced  open  season  and  that  each  of 
the  shippers  has  executed  an  exclusive. 
binding  precedent  agreement  for  the 
firm  service  to  be  provided  by 
Millennium. 

Millennium  proposes  to  provide  firm 
service  under  Rate  Schedule  FTS  and 
interruptible  service  under  Rate 
Schedule  ITS.  under  rates,  terms  and 
conditions  provided  in  a  pro  forma  tariff 
submitted  with  the  application. 

Millennium  proposes  to  recover  all 
costs  associated  with  the  transportation 
service  through  a  reservation  charge, 
with  lower  rates  proposed  for  longer 
term  contracts.  Millennium  proposes 
100  percent  load  factor  rates  of  S0.5353 


for  10-year  contracts.  $0.4989  for  15- 
year  contracts,  and  $0.4745  for  20-year 
contracts. 

It  is  indicated  that  the  10-year  rate  is 
based  upon  a  conventional  cost  of 
service  in  the  first  year  of  operation.  It 
is  also  indicated  that,  in  order  to 
recognize  the  benefits  created  by  longer 
term  commitments  from  the  shippers. 
Millennium  proposes  to  derive  rates  for 
the  15  and  20-year  contracts  at  lower 
levelized  rates.  It  is  stated  that  the  15- 
year  rate  is  based  on  a  levelized  cost  of 
service  over  the  initial  10  years  of  the 
15-year  contracts  and  the  20-year  rate  is 
based  on  a  levelized  cost  of  service  over 
the  initial  15  years  of  the  20- year 
contracts.  It  is  also  indicated  that 
shippers  under  10-year  contracts  and 


new  shippers  that  obtain  firm  service 
after  the  project's  in-service  date  will 
pay  a  non-levelized  rate.  Millennium 
also  will  oH^er  interruptible 
transportation  service  at  the  100  percent 
load  factor  derivative  of  the  maximum 
non-levelized  firm  rate. 

Millennium  proposes  to  depreciate  its 
facilities  over  a  20-year  period,  with 
depreciation  rates  consistent  with  the 
levelized  cost  of  service  associated  with 
15  and  20-year  contracts,  and  straight- 
line  depreciation  for  the  10-year 
contracts.  Millennium  also  proposes 
that  it  be  accorded  regulatory  asset 
treatment  for  the  difference  between  its 
straight-line  and  levelized  depreciation- 
expense.  Millennium  proposes  a  return 
on  equity  of  14  percent,  while  the  cost 


of  debt  capital  is  estimated  to  be  7.5 
percent,  with  an  overall  rate  of  return  of 
9.775  percent,  based  on  a  65  percent 
debt- 3  5  percent  equity  capital  structure. 

Millennium  requests  issuance  of 
blanket  certificates  pursuant  to  Subpart 
G  of  Part  284  of  the  Commission's 
Regulations  to  provide  open-access 
transportation  service  and  a  blanket 
certificate  pursuant  to  Subpart  F  of  Part 
157  of  the  Commission's  Regulations  to 
construct  minor  facilities  and  provide 
routine  operations.  Millennium  also 
seeks  authority  under  Section  3  of  the 
Natural  Gas  Act  and  a  Presidential 
Permit  to  construct  and  operate  border 
facilities  to  attach  its  facilities  to  those 
of  TransCanada. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
February  24, 1998.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  St..  N.E.,  Washington,  D.C.  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however.,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Conunission. 
Conunenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 


associated  with  the  Commission's 
environmental  review  process. 
Conunenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  conunenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Conunission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  conunenters  or  those 
requesting  intervenor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confierred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Millennium  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boergera, 
Acting  Secretary. 

[FR  Doc  98-3137  Filed  2-6-98;  8:45  am] 
BiuMO  oooE  srir-^i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-030] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  3. 1998. 

Take  notice  that  on  January  30, 1998. 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet  to  be  effiective  February  1, 
1998: 
Sixth  Revised  Sheet  No.  7C 

NGT  states  that  the  purpose  of  this 
filing  is  to  report  modifications  to  an 
existing  negotiated  rate  term. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  Vith  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers,  * 

Acting  Secretary. 
[FR  Doc.  98-3142  Filed  2-6-98;  8:45  am)       ^ 

BILLING  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-367-O0q 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  3. 1998. 

Take  notice  that  on  January  29.  1998, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets  to  become  effective  March  1, 
1998: 

Third  Revised  Volume  No.  1 

Thirteenth  Revised  Sheet  No.  5 
Tenth  Revised  Sheet  No.  5-A 
Sixth  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  7 
Eleventh  Revised  Sheet  No.  8 
Sixth  Revised  Sheet  No.  8.1 
Fourth  Revised  Sheet  No.  19 
Third  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  106 
Second  Revised  Sheet  No.  232-E 
Third  Revised  Sheet  No.  237-A 
Third  Revised  Sheet  No.  262 
Second  Revised  Sheet  No.  270 
Second  Revised  Sheet  No.  277 
Second  Revised  Sheet  No.  303-A 

Original  Volume  No.  2 

Twenty-Fourth  Revised  Sheet  No.  2 
Twenty-Second  Revised  Sheet  No.  2.1 
Twenty-Third  Revised  Sheet  No.  2.2 
Twenty-Fourth  Revised  Sheet  No.  2-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  place  into  effect  an 
interim  rate  reduction  of  $1,000,000 
during  the  pendency  of  the 
Commission's  consideration  of  a  request 
for  rehearing  of  the  Commission's 
November  25,  1997  Order  Approving 
Settlement  in  the  captioned  proceeding. 
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The  rate  reduction  is  being  made 
pursuant  to  the  terms  of  the  Settlement. 
As  a  part  of  the  Settlement,  Northwest 
is  also  classifying  sufficient  costs  to  the 
commodity  charge  component  of  its 
transportation  rates  for  the  interim 
period  so  as  to  effect  a  S.03  volumetric 
charge  in  Rate  Schedules  TF-1  (Large 
Customer]  and  TF-2.  The  effect  of  the 
interim  rate  reduction  and  cost 
classification  adjustment  is  also  a 
decrease  in  the  reservation  charges  for 
Northwest's  transportation  rates. 

In  the  event  rehearing  is  granted  and 
the  Settlement  is  not  approved, 
Northwest  requests  the  right  to 
terminate  the  interim  rate  reduction  and 
place  into  effect  its  Motion  Rates  and 
that  the  Motion  Rates  shall  remain  the 
filed  rates  in  the  hearing  in  this 
proceeding.  Northwest  requests 
permission  to  withdraw  this  filing 
should  rehearing  be  denied  prior  to 
March  1.  1998. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP96-367  as 
well  as  all  interested  customers  and 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  BoOTfBra. 
Acting  Secretary. 
IFR  Doc.  98-3143  Filed  2-6-98:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fadani  Energy  Ragutatory 
CotiMUJHion 

(Dodial  Na  CP9e-205-000] 


Taxaa  Eaatam  Transmiaak>n 
CofporaUon;  Notice  of  Raquaat  Under 
Blankat  Authorization 

February  3, 1998. 

Take  notice  that  on  January  27. 1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court. 
Houston.  Texas  77056-5310,  filed  in 
Docket  No.  CP98-205-000  a  request 
pursuant  to  Sections  157.205  and 


157.211  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  a  delivery 
point  on  Texas  Eastern's  existing  24- 
inch  Line  No.  1  in  Alexander  County, 
Illinois,  to  make  natural  gas  deliveries  to 
the  Village  of  East  Cape  Girardeau, 
Illinois  (East  Cape  Girardeau),  a 
municipal  corporation.  Texas  Eastern 
requests  the  authorization  pursuant  to 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Texas  Eastern  proposes  to  construct 
and  install  a  2-inch  tap  valve  and  2-inch 
check  valve  (tap)  on  Texas  Eastern's 
existing  24-incn  Line  No.  1  in 
Alexander  County,  Illinois. 

Texas  Eastern  states  that  East  Cape 
Girardeau  would  install,  or  cause  to  be 
installed,  dual  2-inch  turbine  meter  runs 
(meter  station),  approximately  SO  feet  of 
2-inch  pipeline  which  would  extend 
from  the  meter  station  to  the  tap 
(connecting  pipe),  and  electronic  gas 
measurement  equipment  (EMG).  In 
addition  it  is  stated  that  East  Cape 
Girardeau  is  in  the  process  of 
developing  a  natural  gas  distribution 
system  in  order  to  seWe  East  Cape 
Girardeau  and  surrounding  areas. 

Texas  Eastern  states  that  East  Cape 
Girardeau  would  reimburse  Texas 
Eastern  for  100%  of  the  cost  and 
expenses  that  Texas  Eastern  would 
incur  for  installing  the  tap,  and  for 
reviewing  and  inspecting  the 
installation  of  the  meter  station, 
connecting  pipe,  and  EGM  which  costs 
and  expenses  are  estimated  to  be 
approximately  $20,118.  including  an 
allowance  for  federal  income  taxes. 
Texas  Eastern  proposes  to  deliver 
approximately  400  Mcf  per  day  of 
natural  gas  to  East  Cape  Girardeau. 
'     Texas  Eastern  further  states  that  it 
would  render  the  transportation  service 
pursuant  to  Texas  Eastern's  Rate 
Schedule  SCT  included  in  Texas 
Eastern's  F.E.R.C.  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  after  Texas 
Eastern  receives  Commission  approval 
to  Waive  Section  1  of  Rate  Schedule 
SCT  to  permit  East  Cape  Girardeau  to 
receive  service  under  Texas  Eastern's 
Rate  Schedule  SCT.  It  is  stated  that  the 
transportation  service  rendered  through 
the  proposed  delivery  point  would  be 
performed  using  existing  capacity  on 
Texas  Eastern's  system  and  pursuant  to 
East  Cape  Girardeau's  existing  service 
agreement  and  would  have  no  effect  on 
Texas  Eastern's  peak  day  and  annual 
deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuaiuse  of 


the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Acting  Secretary. 

IFR  Doc.  98-3140  Filed  2-6-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

[Dodcet  Na  RP98-124-000] 

Trunldina  Gaa  Company;  Notice  of 
Annual  Reconciliation  Report 

February  3, 1998. 

Take  notice  that  on  January  30, 1998, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  workpapers  refiecting 
its  final  annual  Take-or-Pay  (TOP) 
Volumetric  Surcharge  Reconciliation. 

Trunkline  states  that  the  information 
is  submitted  pursuant  to  Article  II, 
Section  8  of  the  Stipulation  and 
Agreement  in  the  above-captioned 
proceeding  which  requires  Trunkline  to 
submit,  on  an  annual  basis  a  report  of 
the  TOP  volumetric  surcharge  amounts 
collected  from  its  customers.  This  final 
annual  reconciliation  report  covers  the 
entire  72-month  surcharge  period  and 
reflects  an  unrecovered  balance  in  the 
principal  component  and  the  interest 
component. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal         \ 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.124  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  February  10, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergen, 
Acting  Secretary. 
IFR  Doc.  98-3150  Filed  2-6-98;  8:45  am] 

BHJJNG  CODE  Crn-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP92-1 22-008] 

Trunldine  LNG  Company;  Notica  of 
Annual  Reconciliation  Report 

February  3, 1998. 

Take  notice  that  on  January  30, 1998 
Trunkline  LNG  Company  (TLC) 
tendered  for  filing  working  papers 
reflecting  its  annual  reconciliation 
report. 

TLC  states  that  the  information  is 
submitted  pursuant  to  Article  Vm, 
Section  4  of  the  Stipulation  and 
Agreement  in  the  above-captioned 
proceeding  which  required  TLC  to 
submit,  on  an  annual  basis,  a  report  of 
the  cost  and  revenues  which  result  from 
the  operation  of  Rate  Schedule  PLNG- 
2  dated  June  26, 1987,  as  amended 
December  1. 1989. 

TLC  states  that  copies  of  this  filing 
have  been  served  on  all  participants  in 
the  proceeding  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EX: 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fileid  on  or  before  February  10, 1998. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boeiggrs, 
Acting  Secretary. 

[FR  Doc.  98-3141  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  No.  RP97-156-005] 

Viking  Gaa  Transmiaaion  Company; 
Notice  of  Compliance  Filing 

February  3, 1998.    < 

Take  notice  that  on  January  29. 1998, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  February  1, 
1998. 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  May  21, 1997  "Order  on 
Compliance  Filing  and  Denying 
Rehearing"  issued  in  Viking  Gas 
Transmission  Company,  Docket  Nos. 
RP97-1 56-001  and  RP97-156-002,  79 
FERC  161,221,  directing  Viking  to  adopt 
a  trading  partner  agreement  (TPA)  in  its 
tariff.  Accordingly,  Viking  is 
incorporating  in  its  tariff  a  Trading    ~ 
Partner  Agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 
(FR  Doc.  98-3144  Filed  2-6-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER97-31 89-001,  et  aL] 

Atlantic  City  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  2. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Atlantic  City  Electric  Company ; 
Baltimore  Gas  and  Electric  Company; 
Debnarva  Power  &  Light  Company; 
Jersey  Central  Power  &  Light  Company; 
Metropolitan  Edison  Company; 
Pennsylvania  Electric  Company;  PECO 
Energy  Company;  Potomac  Electric 
Power  Company;  PP&L,  Inc.  and  Public 
Service  Electric  and  Gas  Company 

IDocket  Nos.  ER97-3 189-001.  ER97-3189- 

002,  ER97-3 189-003,  ER97-3 189-004. 
ER97-31 89-005,  ER97-3189-006.  ER97- 
3189-007, and  ER97-3189-008I 

Take  notice  that  on  December  15, 
1997,  Atlantic  City  Electric  Company,- 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PECO 
Energy  Company,  Potomac  Electric 
Power  Company,  PP&L,  Inc.,  and  Public 
Service  Electric  and  Gas  Company 
submitted  filings  pursuant  to  ordering 
paragraph  (F)  of  the  Commission's  order 
in  Pennsylvania-New  Jersey-Maryland 
Interconnection,  et  al.,  81  FERC 
161,257(1997). 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Para'^ph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-1328-000] 

Take  notice  that  on  January  7, 1998, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No. 
47  under  Wisconsin  Electric  Power 
Company's  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Wisconsin  Electric  requests  waiver  of 
the  notice  requirements  to  allow  an 
effective  date  of  January  1,  1998. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sierra  Pacific  Power  Company 

[Docket  No.  ER98-1 329-000] 

Take  notice  that  on  January  7, 1998, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  a  Service  Agreement 
(ServiceAgreement)  with  SCANA 
Energy  Marketing,  Inc.  for  Non-Firm 
Point-to-Point  Transmission  Service 
under  Sierra's  Open  Access 
Transmission  Tariff  (Tariffl: 

Sierra  filed  the  executed  Service 
Agreement  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  No.  148A  (Attachment  E] 
to  the  Tariff,  which  is  an  updated  list  of 
all  current  subscribers.  Sierra  requests 
waiver  of  the  Commission's  notice 
requirements  to  permit  and  effective 


6554 


Federal  Register /Vol.  63,  No.  26 /Monday.  February  9,  1998 /Notices 


Federal  Register / Vol.  63,  No.  26 /Monday,  February  9,  1998 /Notices 


6555 


date  of  January  7.  1998  for  Attachment 
E.  and  to  allow  the  Service  Agreement 
to  become  effective  according  to  its 
terms. 

Copies  of  this  filing  ivere  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  February  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  k  Light  Company 
(Docket  No.  ER9»-1330-000| 

Take  notice  that  on  January  7, 1998, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  Tiling  one  Exhibit  A  for  the 
Crawley  Delivery  Point  to  the  Aggregate 
Billing  Partial  Requirements  Service 
Agreement  Between  FPL  and  Seminole 
Electric  Cooperative,  Iqc.  (SECl),  and  an 
original  and  six  copies  of  an  Agreement 
For  Connection  Of  Facilities  Between 
FPL,  SECI  and  Peace  River  Electric 
Cooperative,  Inc.  ^ 

FPL  requests  that  the  Exhibit  A  for  the 
Crawley  Delivery  Point  and  the 
Agreement  For  Connection  Of  Facilities 
be  permitted  to  become  effective  on 
March  1. 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  February  12. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

(Docket  No.  ER9fr-1331-<X)0| 

Take  notice  that  PacifiCorp.  on 
January  7. 1998.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Revision  No.  3  to  Appendix  B  of  the 
Transmission  Service  and  Operating 
Agreement  (Agreement)  between 
PacifiCorp  and  Utah  Associated 
Municipal  Power  Systems  (UAMPS). 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  December  1.  1997  be 
assigned  to  Revision  No.  3  to  Appendix 
B  to  the  Agreement. 

Copies  of  this  filing  were  supplied  to 
UAMPS.  the  Public  Utility  Commission 
of  Oregon  and  the  Washington  Utilities 
and  Transportation  Commission.  A  copy 
of  this  filing  may  be  obtained  from 
PacifiCorp's  Regulatory  Administration 
Department's  Bulletin  Board  System 
through  a  personal  computer  by  calling 
(503)  464-6122  (9600  baud.  8  bits,  no 
parity,  1  stop  bit). 

Comment  date:  February  12. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Louisville  Gas  and  Electric  Company 

IDocket  No.  ERSft-l 332-000) 

Take  notice  that  on  January  7, 1998 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
NP  Energy.  Inc.  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  12. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER9a-l 333-0001 

Take  notice  that  on  January  7. 1998 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Strategic  Energy  Ltd.  under  the  FERC 
Electric  Tariff  (Original  Volume  No.  4), 
which  was  accepted  by  order  of  the 
Commission  dated  September  11, 1997 
in  Docket  No.  ER97-3561-000  (80  FERC 
1 61.  275  (1997)).  Under  the  tendered 
Service  Agreement.  Virginia  Power  will 
provide  services  to  Strategic  Energy  Ltd. 
under  the  rates,  terms  and  conditions  of 
the  applicable  Service  Schedules 
included  in  the  Tariff.  Virginia  Power 
requests  an  effective  date  of  December 
12, 1997  for  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Strategic  Energy  Ltd..  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  February  12.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER98-1 334-0001 

Take  notice  that  on  January  7, 1998, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No. 
20  under  Wisconsin  Electric  Power 
Company's  FERC  Electric  Tariff  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  waiver  of 
the  notice  requirements  to  allow  an 
effective  date  of  January  1.  1998. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

IDocket  No.  ER9»-133&-000| 

Take  notice  that  on  January  7, 1998 
Louisville  Gas  and  Electric  Compaity 
(LG&E)  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Equitable  Power 
Services  Company  under  LG&E's  Open 
Access  Transmission  Tariff. 


Comment  date:  February  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

IDocket  No.  ER98-1 337-0001 

Take  notice  that  on  January  7, 1998, 
PECO  Energy  Company  ("PECO  ")  filed 
the  following  documents  as  part  of  its 
amendment  to  the  Code  of  Conduct 
adopted  by  PECO  in  connection  with 
the  Commission's  grant  of  market-based 
rates  authorization  to  PECO  in  FERC 
Dockets  Nos.  ER96-64a-000.  ER96- 
641-000  and  ER97-3 16-000.  as 
amended  in  Docket  No.  ER98-377-000: 

Letter  of  Transmittal 

1.  Clean  and  redlined  copies  of  the 
amended  Code  of  Conduct. 

Copies  of  the  filing  are  being  sent  to 
the  Pennsylvania  Public  Utility 
Commission  and  all  customers  with 
executed  agreements  under  PECO's 
FERC  Electric  Service  Tariff — Volume  I. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L.  Inc. 

IDocket  No.  ER98-1 3 38-000) 

Take  Notice  that  on  January  7, 1998. 
PP&L.  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L).  filed  a  Service  Agreement  dated 
December  29, 1997  with  Green 
Mountain  Power  (GMP)  under  PP&L*s 
FERC  Electric  Tariff,  Original  Volume 
No.  5.  The  Service  Agreement  adds 
GMP  as  an  eligible  customer  under  the 
Tariff. 

PP&L  requests  an  effective  date  of 
January  7. 1998  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  GMP  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Company 

[Docket  No.  ER9S-1 340-0001 

Take  notice  that  on  January  7  1998, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  the  following  service 
agreement  for  firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-O00.  TEP 
requested  waiver  of  the  60-day  prior 
notice  requirement  to  allow  the  service 
agreement  to  become  effective  as  of  the 
earliest  date  service  commenced  under 
the  agreement.  The  details  of  the  service 
agreement  are  as  follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 


Enron  Power  Marketing.  Inc.  dated 
November  9, 1997.  Service  under  this 
agreement  commenced  on  November  9, 
1997. 

Comment  date:  February  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Houston  Lighting  &  Power  Company 

IDocket  No.  ER98-1341-0001 

Take  notice  that  on  January  7. 1998. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Duke/Louis  Dreyfus,  L.L.C.  (Duke/ 
Louis)  for  Non-Firm  "Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  1,  for 
Transmission  Service  To.  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
January  7, 1998. 

Copies  of  the  filing  were  served  on 
Duke/Louis  and  the  Public  Utility 
Conunission  of  Texas. 

Comment  date:  February  12. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Houston  Lighting  ft  Power  Company 

IDocket  No.  ER98-1342-^)00l 

Take  notice  that  on  January  7, 1998. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  NorAm  Energy  Services,  Inc. 
(NorAm)  for  Non-Firm  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  1.  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
January  7, 1998. 

Copies  of  the  filing  were  served  on 
NorAm  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  12, 1098,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Houston  Lighting  ft  Power  Company 

[Docket  No.  ER98-1 343-000) 

Take  notice  that  on  January  7, 1998. 
Houston  Lighting  &  Power  Company 
(HL&P).  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Morgan  Stanley  Capital  Group  Inc. 
("Morgan  Stanley")  for  Non-Firm 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff.  Third  Revised 
Volume  No.  1.  for  Transmission  Service 
To.  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  January  7, 1998. 

Copies  of  the  filing  were  served  on 
Morgan  Stanley  and  the  Public  Utility 
Commission  of  Texas. 


Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCorp 

(Docket  No.  ER98-1 344-000) 

Take  notice  that  on  January  8, 1998. 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations. 
Non-Firm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  Power  Fuels,  Inc.  and 
a  Non-Finn  Point-To-'Point 
Transmission  Service  Agreement  with 
ConAgra  Energy  Service.  Inc.  under 
PacifiCorp's  FERC  Electric  Tariff.  First 
Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  February  12  ,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

(Docket  No.  ER98-1 345-000] 

Take  notice  that  on  January  8. 1998, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  Umbrella 
Service  Agreements  to  provide  Firm  and 
Non-Finn  Point-to-Point  Transmission 
Service  under  APS'  Open  Access 
Transmission  Tariff  with  Power  Fuels, 
Inc. 

A  copy  of  this  filing  has  been  served 
on  Power  Fuels.  Inc.  and  the  Arizona 
Corporation  Commission. 

Comment  date:  February  12. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

IDocket  No.  ER98-1 346-000] 

Take  notice  that  on  January  8.  1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  "NSP").  tenderedfor  filing  an 
Electric  Service  Agreement  between 
NSP  and  Carolina  Power  &  Light 
Company  ("Customer").  This  Electric 
Service  Agreement  is  an  enabling 
agreement  under  which  NSP  may 
provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Voliune  No.  4.  NSP  requests 


that  this  Electric  Service  Agreement  be 
made  effective  on  December  15, 1997. 

Comment  date:  February  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER98-1 347-000] 

Take  notice  that  on  January  8, 1998, 
Northern  States  Power  Company 
(Miimesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  "NSP").  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Tenaska  Power  Services  Co. 
("Customer"). 

This  Electric  Service  Agreement  is  an 
enabling  agreement  under  which  NSP 
may  provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Volume  No.  4.  NSP  requests 
that  this  Electric  Service  Agreement  be 
made  effective  on  December  15. 1998. 

Comment  date:  February  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  State  Electric  ft  Gas 
Corporation 

[Docket  No.  ER98-1 348-000] 

Take  notice  that  on  January  8, 1998. 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG"),  filed  Service 
Agreements  between  NYSEG  and 
Lockport  Energy  Associates,  L.P., 
Northern  Indiana  Public  Service 
Company  and  CNG  Power  Services 
Corporation  ("Customers").  These 
Service  Agreements  specify  that  the 
Customers  have  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEG 
open  access  transmission  tariff  filed  and 
effective  on  June  11, 1997,  in  Docket  No. 
OA97-571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
January  9, 1998  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  North  West  Rural  Electric 
Cooperative 

[Docket  No.  ER98-1 349-000] 

Take  notice  that  on  January  8, 1998, 
North  West  Rural  Electric  Cooperative 
(North  West),  submitted  for  filing  its 
Agreement  for  Purchase  of  Power  with 
the  Town  of  Westfield,  Iowa 
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(Agreement)  pursuant  to  Section  205  of 
the  Federal  Power  Act  (FPA),  16  USC 
824d,  and  35.12  of  the  Rejjulations  of 
the  Federal  Energy  Regulatory 
Commission.  18  CFR  Section  35.12. 
North  West's  Tiling  is  available  for 
public  inspection  at  its  ofHces  in  Orange 
City.  Iowa. 

North  West  requests  that  the 
Commission  accept  the  Agreement  with 
an  effiective  date  of  lanuary  20, 1998. 

Comment  date:  February  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-1 3S0-000) 

Take  notice  that  on  January  8, 1998, 
Southern  Company  Services,  Inc. 
("SCSI"),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  a  service  agreement 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  4) 
with  the  following  entity:  NP  Energy 
Inc.  SCSI  states  that  the  service 
agreements  will  enable  Southern 
Companies  to  engage  in  short-term 
market-based  rate  sales  to  this  customer. 

Comment  date:  February  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER98-1351-<K)0l 

Take  notice  that  on  January  8,  1998, 
Northern  States  Power  Company 
(Minnesota)  ("NSP")  tendered  for  Filing 
Amendment  No.  3  to  the 
Interconnection  and  Interchange 
Agreement  dated  December  16,  1997, 
between  NSP  and  Northwestern 
Wisconsin  Electric  Company  ("NWEC"). 
This  Amendment  No.  3  updates  the 
Interconnection  and  Interchange 
Agreement  for  the  Rock  Creek  230  kV 
Substation,  incorporates  additional 
contract  language  pertaining  to 
adjustments  to  meter  readings,  and 
terminates  Amendment  No.  2  to  the 
Interconnection  and  Interchange 
Agreement. 

NSP  request  the  Agreement  be 
accepted  for  Tiling  effective  January  9, 
1998,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  13,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  New  Century  Services,  Inc. 

(Docket  No.  ER98-1352-0001 

Take  notice  that  on  January  8, 1998, 
New  Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
"Companies")  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Black  Hills  Power  & 
Light. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER9a-l 353-000) 

Take  notice  that  on  January  8, 1998, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and 
Manitowoc  Public  Utilities,  providing 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  1 1 ,  and 
Revised  Attachments  E  and  I,  indices  of 
customers  with  agreements  under 
WPSC's  Open  Access  Transmission 
Tariff,  FERC  Volume  No.  11. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PECO  Energy  Company 

(Docket  No.  ER98-1 354-000) 
^ake  notice  that  on  January  8, 1998, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  December  12, 
1997  with  PG&E  Energy  Services  (PG&E) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  PG&E  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  12, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PG&E  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  13, 1998,  in 
accordance  jvith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-1 355-000) 

Take  notice  that  on  January  8, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Sunfiower 
Electric  Power  Corporation  for  service 
under  its  Short-Term  Firm  Point-to- 
Point  open  access  service  tariff  for  its 


operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  dafe;  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1 3  56-000) 

Take  notice  that  on  January  8, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Sunflower 
Electric  Power  Corporation  for  service 
under  its  Non-Firm  Point-to-Point  o{>en 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service. 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  American  Electric  Power  Service 
Corporation 

(Docket  Mo.  ER9S-1 357-0001 

Take  notice  that  on  January  8, 1998, 
the  American  Electric  Pcwer  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Power  Sales  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  December  9, 1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Virainia  and  West  Virginia. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Fitchburg  Gas  and  Electric  Mght 
Company 

(Docket  No.  ER9a-l  358-000] 

Take  notice  that  on  January  8, 1998. 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  tendered  for  filing 
two  service  agreements  between 
Fitchburg  and  Central  Vermont  Public 
Service  Corp.  (Central  Vermont)  and 
Central  Maine  Power  Co.  (Central  Maine 
Power)  for  service  under  Fitchburg's 
Market-Based  Power  Sales  Tariff.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  September  25, 1997,  in 
Docket  No.  ER97-2463-000.  Fitchburg 
requests  an  effective  date  of  December 
11, 1997  for  Central  Vermont  and  an 
effective  date  of  December  7, 1997  for 
Central  Maine  Power. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  Unitil  Power  Corp. 

[Docket  No.  ER98-1 359-000) 

Take  notice  that  on  January  8, 1998, 
Unitil  Power  Corp.  (UPC)  tendered  for 
filing  a  service  agreement  between  UPC 
and  Central  Vermont  Public  Service 
Corp.  for  service  under  UPC's  Market- 
Based  Power  Sales  Tariff.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  September  25, 1997,  in 
Docket  No.  ER97-2460-000.  UPC 
requests  an  effective  date  of  December 
11, 1997  for  the  service  agreement. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER98-1 360-000] 

Take  notice  that  on  January  8, 1998, 
Puget  Sound  Energy,  Inc.  (PSE)  tendered 
for  filing  the  1997-98  Operating 
Procediu^s  under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA).  PSE 
states  that  the  1997-98  Operating 
Procedures  relate  to  service  under  the 
PNCA.  A  copy  of  the  Tiling  was  served 
upon  the  parties  to  the  PNCA. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER96-1362-O00] 

Take  notice  that  on  January  8, 1998, 
Public  Service  Company  of  Colorado, 
tendered  for  filing  revisions  to  Exhibits 
A,  B  and  D  to  its  Interconnection  and 
Transmission  Service  Agreement  with 
the  Western  Area  Power  Administration 
(Western)  and  is  included  in  Rate 
Schedule  FERC  No.  47.  The 
amendments  revise  the  points  of 
delivery  and  receipt  and  change  the 
commitment  levels. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northwest  Regional  Transmission 
Association 

[Docket  No.  ER98-1 363-000] 

Take  notice  that  on  January  6, 1998, 
the  Northwest  Reg^ional  Transmission 
Association  tendered  for  filing  an 
amendment  to  its  Governing  Agreement. 
This  amendment  would  allow  the 
NRTA  Manager  to  appoint  an  impartial 
facilitator  to  resolve  disputes  who  is  not 
associated  with  the  Association.  * 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER98-1 366-000) 

Take  notice  that  on  January  9, 1998, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  a  Notice  of 
Cancellation  of  Wisconsin  Public 
Service  Corporation  Service  Agreement 
No.  10  under  FERC  Electric  Tariff, 
Original  Volume  No.  2. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER98-1 367-000] 

Take  notice  that  on  January  9, 1998, 
Houston  Lighting  &  Power  Company 
(HL&P)  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  (Tex-La)  for  Non-Firm 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  1,  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  January  1, 1998. 

Copies  of  the  filing  were  served  on 
Tex-La  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER98-1 366-000] 

Take  notice  that  on  January  9, 1998. 
Houston  Lighting  &  Power  Company 
(HL&P)  submitted  for  filing  a  notice  of 
cancellation  of  a  transmission  service 
agreement  with  Destec  Energy,  Inc. 
(Destec)  under  HL&P's  tariff  for 
transmission  service  "to,  from  and  over" 
certain  HVDC  Interconnections. 

HL&P  states  that  a  copy  of  the  filing 
has  been  served  on  all  affected 
customers. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER98-1 369-000] 

Take  notice  that  on  January  9, 1998, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  December  16, 1997, 
between  KCPL  and  Koch  Energy 
Trading,  Inc.  KCPL  proposes  an 
effective  date  of  December  23,  1997  and 
requests  a  waiver  of  the  Commission 'tf 
notice  requirement  to  allow  the 
requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Short-term  Firm 
Transmission  Service. 


In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636-O00. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  PG&E  Energy  Trading— Power,  L.P. 

(Docket  No.  ER98-1 3  70-000] 

Take  notice  that  on  January  9, 1998, 
PG&E  Energy  Trading-Power,  L.P. 
("PGET")  filed  a  Notice  of  Succession 
with  the  Federal  Energy  Regulatory 
Commission  indicating  that  the  name  of 
USGen  Power  Services,  L.P.,  an  indirect 
wholly-owrned  subsidiary  of  PG&E 
Corporation,  has  been  changed  to  PG&E 
Energy  Trading-Power,  L.P.,  effective 
January  1, 1998.  In  accordance  with 
Sections  35.16  and  131.51  of  the 
Commission's  regulations,  18  CFR 
35.16,  131.51  (1996).  PGET  adopted  and 
ratified  all  applicable  rate  schedules 
filed  with  the  Commission  by  USGen 
Power  Services,  L.P. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-1 371^000] 

Take  notice  that  on  January  9, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with  New 
Energy  Ventures,  LLC  and  Tenaska 
Power  Services  Company  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
New  Energy  Ventures.  LLC  and  Tenaska 
Power  Services  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-1372-000)  ^ 

Take  notice  that  on  January  9, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
Service  Agreements  for  Firm  Point-to- 
Point  Transmission  Service  with  New 
Energy  Ventures,  LLC  and  Tenaslca 
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Power  Services  Company  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14.  1997. 
Under  the  tendered  Service  Agreement. 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customers  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  Hling  were  served  upon 
New  Energy  Ventures.  LLC  and  Tenaska 
Power  Services  Company.  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  February  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Kansas  Qty  Power  k  Light 
Company 

(Docket  No.  ER9S-1 373-0001 

Take  notice  that  on  January  9, 1998, 
Kansas  City  Power  k  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  December  22,  1997, 
between  KCPL  and  OGE  Energy 
Resources,  Inc.  KCPL  proposes  an 
effective  date  of  December  30,  1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-836. 

Comment  date:  February  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Northern  Stales  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Conpany) 

(Docket  No.  ER98-1 3  74-000) 

Take  notice  that  on  January  9. 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  "NSP")  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Southern  Company  Services, 
Inc.  by  and  on  behalf  of  The  Alabama 
Power  Company,  Georgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
("Customer").  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
December  15. 1997. 


Comment  date:  February  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  PECO  Energy  Company 

|[)ocket  No.  ER9a-137S-000l 

Take  notice  that  on  January  9,  1998, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  December  26, 
1997  with  Littleton  Water  and  Light 
Department  (Littleton)  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  Littleton  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effiective  date  of 
December  26, 1997.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Littleton  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  PECO  Energy  Company 

(Docket  No.  ER9»-1 376-000) 

Take  notice  that  on  January  9, 1998, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  November  13, 
1997  with  DTE  Energy  Trading,  Inc. 
(DTE-ET)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  DTE-ET  as 
a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  15,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  DTE-ET  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


46.  American  Electric  Power  Service 
Co.,  Appalachian  Power  Co.,  Columbus 
Southern  Power  Co.,  Indiana  Michigan 
Power  Co.,  Kentucky  Power  Co., 
Kingsport  Power  Co.,  Ohio  Power  Co., 
Wheeling  Power  Co.,  Boston  Edison  Co., 
Conunon wealth  Edison  Co., 
Commonwealth  Edison  Co.  Of  Indiana, 
Inc.,  Consolidated  Edison  Co.  of  New 
York,  Inc.,  Illinois  Power  Co., 
MidAmerican  Energy  Co.,  New  York 
State  Electric  &  Gas  Corp.,  Northeast 
Utilities  Service  Co.,  Connecticut  Light 
&  Power  Co.,  Holyoke  Water  Power  Co., 
Holyoke  Power  k  Electric  Co.  Public 
Service  Company  of  New  Hampshire, 
Western  Massachusetts  Electric  Co., 
PacifiCorp,  Wisconsin  Electric  Power 
Co.,  Allegheny  Power  Service  Corp., 
Monongahela  Power  Co.,  The  Potomac 
Edison  Co.,  West  Penn  Power  Co., 
Central  Hudson  Gas  k  Electric  Corp. 
Consumers  Energy  Co.,  El  Paso  Electric 
Co.,  Niagara  Mohawk  Power  Corp.,  and 
Puget  Sound  Energy,  Inc. 

(Docket  Nos.  OA97-408-002.  OA97-431- 
002.  OA97-459-002.  OA97-279-001,  OA97- 
126-002.  OA97-313-001.  OA97-278-002. 
OA97-284-001.  OA97-4n-002.  OA97-216- 
002.  OA97-n7-001.  OA97-125-002,  OA97- 
434-001.  OA97-430-002.  OA97-15a-O01, 
and  OA97-449-001 

Take  notice  that  the  companies  listed 
in  the  above-captioned  dockets 
submitted  revised  standards  of 
conduct  *  under  Order  Nos.  889  et  seq.' 
The  revised  standards  were  submitted 
in  response  to  the  Commission's 
December  18, 1997  orders  on  standards 
of  conduct.' 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E ' 
at  the  end  of  this  notice. 

47.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-1456-000J 

Take  notice  that  on  January  16, 1998, 
Virginia  Electric  Power  Company 
(Virginia  Power)  tendered  for  filing  the 
unexecuted  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  Southern  Energy  Retail  Trading  and 
Marketing,  Inc.,  under  the  FERC  Electric 


'  The  revised  standards  of  conduct  tvere 
submitted  between  January  IS  and  21, 1998. 

'Open  Access  Same-Time  Information  System 
(Formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct.  61  FR  21737  (May  10.  1996), 
FERC  Stats,  k  Regs..  Regulations  Preambles  January 
1991-lune  1996  131.035  (April  24.  1996):  Order  No. 
B89-A.  Order  on  rehearing.  62  FR  12484  (March  14, 
1997).  Ill  FERC  Stats.  &  Regs.  131.049  (March  4, 
1997  );  Order  No.  B89-B.  rehearing  denied,  62  FR 
64715  (December  9.  1997).  81  FERC  161,253 
(Movember  25.  1997). 

'  American  Electric  Power  Service  Corporation,  et 
al..  81  FERC  161.332  (1997):  IllinoU  Power 
Company,  el  al..  81  FERC  161.338  (1997);  and 
Allegheny  Power  Service  Corporation,  el  al..  81 
FERC  161,339  (1997). 


Tariff  (First  Revised  Volume  No.  4), 
which  was  accepted  by  order  of  the 
Commission  dated  November  6, 1997,  in 
Docket  No.  ER97-3561-001.  Under  the 
tendered  Service  Agreement,  Virginia 
Power  will  provide  services  to  Southern 
Energy  Retail  Trading  and  Marketing, 
Inc.,  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  December  18, 1997,  for  the 
Service  Agreement.  On  January  27, 
1998,  Virginia  Power  amended  its 
January  16. 1998,  filing  in  the  above- 
referenced  docket. 

Copies  of  the  filing  were  served  upon 
Southern  Energy  Retail  Trading  and 
Mariceting,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  February  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 

(FR  Doc.  98-3133  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Docket  No.  PL98-3-000] 

Processes  for  Assuring 
Nondiscrimiruitory  Transmission 
Service  as  New  Reliability  Rules  Are 
Developed  for  Using  the  Transmission 
System;  Supplemental  Notice  of 
Conference 

February  2. 1998. 

I 

On  January  5, 1998,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  announced  its  intention 
to  convene  a  public  conference  on 
February  20, 1998,  to  discuss  what  role 
the  Commission  should  play  and  what 
procedures  it  should  follow,  in  the 
absence  of  new  federal  legislation  on 
reliability  issues,  to  address  the  effect  of 
new  reliability  standards  on 
jurisdictional  electric  transmission 
service  (63  FR  1453,  January  9, 1998). 
The  Jtmuary  5  notice  affirmed  the 
Commission's  commitment  to  rules  and 
practices  for  reliable  operation  of  the 
grid  that  are  compatible  with  open,  non- 
discriminatory use  of  transmission 
systems,  and  requested  expressions  of 
interest  from  persons  interested  in 
participating  in  an  informal  discussion 
of  potential  processes  for  achieving  this 
end.  The  notice  emphasized  that  the 
conference  is  for  the  limited  purpose  of 
discussing  process  issues. 

In  this  supplemental  notice,  the 
Commission  announces  the  format  of 
the  round-table  discussion,  suggests 
various  process  models  that  may 
warrant  consideration,  and  identifies 
^lose  persons  who  have  been  invited  to 
participate  in  the  round-table.  In 
addition,  procedures  are  established  for 
the  submission  of  written  comments 
following  the  conference. 

n 

The  Commission's  intention  is  to  have 
a  free-flowing  discussion  unbound  by 
formal,  timed  statements.  The  panel 
participants  and  their  affiliations  are 
listed  in  Attachment  A.  They  have  been 
selected  for  broad  representation,  within 
the  constraints  of  the  round-table 
format. 

The  roimd-table  participants  will 
discuss  the  preferred  process  for 
Commission  consideration  and  approval 
of  a  new  or  revised  reliability  standard 
or  rule  that  is  to  be  used  by  Commission 
jurisdictional  transmission  providers 
and  that  appears  to  be  a  term  or 
condition  of  transmission  service.  For 
example,  a  reliability  organization 


(NERC,  regTonarcoimclt.^independent 
system  operator,  or  other  group  that  is 
larger  than  one  transmission  provider) 
may  develop  a  new  reliability  rule  or 
change  an  existing  rule.  A  rule  that 
appears  to  be  a  term  or  condition  of 
transmission  service  may  require 
Commission  approval. 

The  Commission  has  reviewed  the 
comments  filed  in  response  to  the 
January  5  notice.  We  appreciate  the 
commenters'  thoughtful  consideration 
and  the  diverse  points  of  view 
expressed.  We  suggest  below  three 
processes  that  merit  discussion  at  the 
round-table.  In  putting  forward  these 
three  processes,  the  Commission  is  not 
suggesting  that  they  are  the  only  ones 
under  consideration.  Any  participant 
may  suggest  variations  on  these 
processes  or  an  entirely  different 
process. 

Process  1 — All  transmission  providers 
that  are  members  of  a  reliability 
organization  would  follow  that 
organization's  rule  with  no  Commission 
approval.  Transmission  customers 
wishing  to  challenge  the  rule  as  an 
inappropriate  term  or  condition  of 
transmission  service  for  a  jurisdictional 
utility  would  file  a  complaint  with  the 
Commission  pursuant  to  Section  206  of 
the  Federal  Power  Act  (FPA). 

Process  2 — All  jurisdictional  utilities 
that  are  members  of  a  reliability 
organization  would  file  the  rule  change 
as  an  amendment  to  their  transmission 
tariffs. 

Process  3 — ^The  reliability 
organization  would  file  a  request  for 
declaratory  order  that  the  rule  is  a  just 
and  reasonable  term  or  condition  of 
transmission  service.  The  rule  would  be 
effective  following  a  Commission  order 
approving  the  rule.  Jurisdictional 
utilities  would  file  tariff  amendments  to 
comply  with  the  Commission  order. 

The  discussion  will  focus  on  the 
potential  advantages  and  disadvantages 
of  each  process.  Issues  that  may  need  to 
be  addressed  include  whether  each 
process  is: 

•  Consistent  with  the  FPA; 

«  efl^cient  from  the  viewpoint  of  each 
of  the  industry  participants  and  the 
Commission; 

•  able  to  accommodate  any  potential 
need  for  urgent  implementation  of  the 
rule;  and 

•  compatible  with  regulatory 
approvals  for  non-jurisdictional 
transmission  providers; 

If  Process  2  or  3  is  employed  and  the 
traditional  "rule  of  reason"  with  respect 
to  inclusion  of  utility  practices  in  filed 
tariffs  continues  to  apply,  participants 
will  consider  criteria  for  identifying 
those  rules  that  should  be  treated  as 
terms  and  conditions  of  service  and. 
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therefore,  require  approval  by  the 
Commission. 

If  the  Commission  is  unable  to 
approve  a  particular  condition, 
consideration  would  be  required  as  to 
what  alternative  condition,  if  any. 
would  serve  the  s{}eciric  reliability 
purpose  intended  by  the  reliability 
organization. 

The  Chairman  has  asked 
Commissioner  Vicky  Bailey  to  chair  the 
round-table  discussions.  The  round- 
table  will  begin  at  9:30  am  in  the 
Commission  Meeting  Room,  Room  2C. 
888  First  Street,  NW.  Washington.  D.C. 
20426.  Participants  who  have  audio/ 
visual  requirements  should  contact 
Wanda  Washington  at  202-208-1460, 
no  later  than  February  13. 1B98. 

If  there  is  sufTicient  interest,  the 
Capitol  Connection  will  provide  a  live 
broadcast  of  the  round-table  to 
interested  persons.  Persons  interested  in 
receiving  the  broadcast  for  a  fee  should 
contact  Shirley  Al-)arani  by  telephone  at 
the  Capitol  Connection  at  703-993-3100 
no  later  than  February  6, 1998. 

In  addition.  National  Narrowcast 
Network's  Hearings-On-The-Line 
service  covers  all  Commission  meetings 
live  by  telephone  so  that  interested 
persons  can  listen  to  the  proceedings 
from  any  telephone  without  special 
equipment.  Call  202-966-2211  for 
details.  Billing  is  based  on  time  on-line. 

The  Commission  will  also  afford  an 
opportunity  for  persons  wishing  to  file 
written  comments  in  response  to  the 
round-table  discussion.  Those  wishing 
to  file  such  comments  should  do  so  by 
March  2.  1998 

FOA  nmTHCR  INFORMATION  CONTACT: 
David  N.  Cook,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  D.C.  20426, 
(202) 208-0955. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

Attachment  A — Reliability  Round- 
Table  Panelists.  February  20, 1998 

Kurt  Conger,  Director  of  Policy 
Analysis,  American  Public  Power 
Association 

Jose  Delgado,  Assistant  Vice  President, 
Wisconsin  Electric  Power  Company 
and  Chairman  and  President, 
MidAmerican  Interconnected 
Network 

Dennis  Eyre,  Executive  Director, 
Western  System  Coordinating  Council 

Michael  Gent,  President,  North 
American  Electric  Reliability  Council 

Philip  G.  Harris,  President  and  Chief 
Executive  Officer,  PJM 
Interconnection  and  Regional 
Manager,  Mid-Atlantic  Area  Council 


Charles  Gray,  General  Counsel,  National 

Association  of  Regulatory  Utility 

Commissioners 
Susan  Kelly,  Senior  Regulatory  Counsel, 

National  Rural  Electric  Cooperative 

Association 
William  Newman,  Senior  Vice 

President,  Southern  Company 
Sonny  Popowsky,  Consumer  Advocate 

of  Pennsylvania 
Vann  Prater,  Director,  Electricity  Affairs 

and  Procurement,  AMOCO 

Exploration  and  Production  Sector, 

Electricity  Consumers  Resource 

Council 
Paul  Barber,  Vice  President. 

Transmission  and  Engineering, 

Citizens  Power,  LLC 
Julie  Simon.  Director  of  Policy.  Electric 

Power  Supply  Association 
Ronald  ).  Threlkeld.  Senior  Vice 

President.  British  Columbia  Hydro 

and  Chairman  Canadian  Electricity 

Association 
Steven  ).  Kean.  Senior  Vice  President. 

Enron  Corporation,  Representative  of 

the  Department  of  Energy. 

IFR  Doc.  98-3134  Filed  2-6-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlsskMi 

Sunshine  Act  Meeting 

February  4, 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

AGENCY  HOLOtNQ  MEETINQ:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  February  11,  1998,  10:00 
a.m. 

PlJkCE:  Room  2C.  888  First  Street,  N.E., 
Washington.  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEREO:  Agenda. 

'Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Acting  Secretary, 
telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 


Consent  Agenda — Hydro 

692  nd  Meeting— February  1 1.  1998 

Regular  Meeting  (10:00  a.m.) 

CAH-1. 
Docket*  P-1651, 018,  Swift  Creek  Power 
Company,  Inc. 
CAH-2. 

Docket*  P-1922, 019,  Ketchikan  Public 
Utilities 
CAH-3. 

Docket*  P-2614, 024,  City  of  Hamilton. 
Ohio 
CAH-4. 

Docket*  P-2744. 028,  N.E.W.  Hydro,  Inc. 
CAH-5. 
Docket*  P-2833, 063.  Public  Utility  District 
No.  1  of  Lewis  County,  Washington 
CAH-6.  .     - 

Omitted 
CAH-7. 
Docket*  P-2494. 008.  Puget  Sound  Enei:gy. 
Inc 

Consent  Agenda — Electric 

CAE-1. 
Docket*  ER97-1508. 000.  Consolidated 
Edison  Company  of  New  York,  Inc. 
CAE-2. 
Docket*  ER97-4422,  000.  Cineigy  Services, 
Inc.  and  PSI  Enei^.  Inc. 
CAE-3. 
Docket*  ER98-1285, 000,  PubHc  Service 
Company  of  New  Mexico 
CAE-4. 
Docket*  ER98-1292.  000,  Dayton  Power 

and  Light  Company 
Other*s  EL98-20.  000,  Dayton  Power  and 
Light  Company 
CAE-5. 
Docket*  ER98-1121, 000.  Tucson  Electric 
Power  Company 
CAE-6. 
Docket*  ER97-4829,  000,  PP&L,  Inc. 
Other*s  EL98-25.  000,  PP4L,  Inc. 
ER97-3189.  007,  PP4L,  Inc. 
ER97-4830.  000.  PP*L,  Inc. 
CAE-7. 
Docket*  ER9B-1149, 000.  Southern  Energy 
Retail  Trading  and  Marketing,  Inc. 
CAE-8. 

Docket*  ER9S-1150,  000,  Tucson  Electric 
Power  Company 
CAE-9. 
Docket*  ER98-1 1 2  7 .  000,  EI  Segundo 
Power,  LLC 
CAE-10. 
Docket*  ER97-4463. 000,  Northern  SUtes 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAE-1 1. 
Docket*  ER98-11. 000.  Long  Island 

Lighting  Company 
Other*s  EL96-22.  000,  Long  Island 
Lighting  Company 
CAE-1 2. 
Docket*  ER98-1170, 000,  Cleco  Energy, 
LLC. 
CAE-1 3. 
Docket*  ER98-1096, 000,  Southern 

Company  Services,  Inc. 
Other*s  EL98-24, 000,  Southern  Company 

Services,  Inc. 
ER94-1348. 000,  Southern  Company 
Services,  Inc. 
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ER95-1468.  000,  Southern  Company 

Services,  Inc. 
OA96-27,  000.  Southern  Company 
Services,  Inc. 
CAE-14. 
Docket*  EC97-45,  000,  Long  Island 
Lighting  Company 
CAE-1 5. 
Docket*  OA96-56,  000,  Duquesne  Light 
Company 
CAE-16. 
Docket*  ER98-927,  000.  Ocean  Vista  Power 

Generation,  L.L.C 
Other#s  ER98-928, 000,  Oeste  Power 

Generating,  L.L.C 
ER98-930,  000,  Mountain  Vista  Power 

Generation,  L.L.C. 
ER9S-931,  000,  Alta  Power  Generation, 
LLC 
CAE-1 7. 
Docket*  ER95-112,  000,  Entergy  Services, 

Inc. 
Other*s  EL95-17. 000,  Entergy  Services, 

Inc. 
ER96-586, 000,  Entergy  Services,  Inc. 
OA96-1S8, 000,  Entergy  Services,  Inc. 
OA97-341, 000,  Entergy  Louisiana.  Inc. 
OA97-355, 000,  Entergy  Gulf  States,  Inc. 
CAE-1 8. 
Docket*  TX97-7, 001,  Missouri  Basin 
Municipal  Power  Agency 
CAE-1 9. 
Docket*  ER91-1 50,  01 1 ,  Southern 

Company  Services,  Inc. 
Other*s  ER91-326.  003,  Southern 

Company  Services,  Inc. 
ER91-570,  008,  Southern  Company 
Services,  Inc. 
CAE-20. 
Docket*  ER97-3664, 002,  Union  Electric 
Company 
CAE-21. 
Docket*  EL98-5. 000,  Wabash  Valley 
Power  Association,  Inc.  V.  Northern 
Indiana  Public  Service  Company,  Inc. 
CAE-22. 
Docket*  OA97-408,  001 ,  American  Electric 
Power  Service  Corporation,  Appalachian 
Power  Company  and  Columbus  Southern 
Power  Company,  et  al. 
Other#s  OA97-117,  002,  All^eny  Power 
Service  Corporation,  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
_       Company 

OA97-125, 001,  Central  Hudson  Gas  & 

Electric  Corporation 
OA97-126,  001,  Illinois  Power  Company 
OA97-158,  002,  Niagara  Mohawk  Power 

Corporation 
OA97-216,  001,  Wisconsin  Electric  Power 
Company 
CAE-22. 
OA97-278, 001,  New  York  State  Electric  ft 

Gas  Corporation 
OA97-279,  002,  Consolidated  Edison 

Company  of  New  York,  Inc. 
OA97-284,  002.  Northeast  Utilities  Service 
Company,  Connecticut  Light  &  Power 
Company  and  Holyoke  Water  Power 
Company,  et  al. 
OA97-313. 002,  Midamerican  Energy 

Company 
OA97-4 1 1 ,  001 ,  Pacificorp 
OA97-430.  001,  El  Paso  Electric  Company 
OA97-431,  001,  Boston  Edison  Company 


OA97-434,  002,  Consumers  Energy 

Company 
OA97-442. 001,  Northeast  Utilities  Service 

Company,  Connecticut  Light  &  Power 

Company  and  Holyoke  Water  Power 

Company,  et  al. 
OA97-445, 001,  Southern  California 

Edison  Company 
OA97-449,  002,  Puget  Sound  Energy.  Inc. 
OA97-459,  001,  Commonwealth  Edison 

Company  and  Commonwealth  Edison 

Company  of  Indiana,  Inc. 
OA97-630. 001,  Northeast  Utilities  Service 

Company,  Connecticut  Light  &  Power 

Company  and  Holyoke  Water  Power 

Company,  et  al. 
CAE-23. 

Docket*  OA97-466,  000,  Arizona  Public 

Service  Company 
Other*s  OA97-196, 000,  Central  Vermont 

Public  Service  Corporation  and 

Connecticut  Valley  Electric  Company, 

Inc. 
OA97-312, 000,  Western  Resources  Inc. 
OA97-399, 000,  San  Diego  Gas  &  Electric 

Company 
OA97-402,  000,  Louisville  Gas  &  Electric 

Company 
OA97-406,  000,  Northern  States  Power 

Company  (Minnesota)  and  Northern 

States  Power  Company  (Wisconsin) 
OA97-418, 000,  Dayton  Power  &  Light 

Company 
OA97-422,  000,  Central  Maine  Power 

Company 
OA97-437,  000,  Washington  Water  Power 

Company 
OA97-439.  000,  Virginia  Electric  &  Power 

Company 
OA97-440, 000,  Peco  Energy  Company 
OA97-452, 000,  Rochester  Gas  &  Electric 

Corporation 
OA97-460,  000,  Kentucky  Utilities 

Company 
OA97-462,  000,  Maine  Electric  Power 

Company 
OA97-506,  000,  United  Illuminating 

Company 
OA97-519,  000,  Bangor  Hydro-electric 

Company 
OA97-521, 000,  United  Illuminating 

Company 
OA97-597,  000,  United  Illuminating 
Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket*  RP98-8,  003,  Mississippi  River 

Transmission  Corporation 
Other*s  RP96-199,  010,  Mississippi  River 
Transmission  Corporation 
CAG-2. 
Docket  G6i  IS94-10, 002,  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  *s  IS94-10, 003,  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  »s  IS94-11,  002,  Arco  Transportation 
Alaska,  Inc. 
CAG-2. 
Other  *s  IS94-12,  002,  BP  Pipelines 
(Alaska)  Inc. 

c:ag-2. 

Other  *s  IS94-13, 002,  Mobil  Alaska 
Pipeline  Company 
CAG-2. 


ether  »s  IS94-14.  002.  Exxon  Pipeline 
Company 
CAG-2. 
Other  *s  IS94-15,  002.  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  *s  IS94-16. 002.  Phillips  Alaska 
Pipeline  Corporation 
CAG-2 
Other  *s  IS94-17, 002,  Unocal  Pipeline 
Company 
CAG-2. 
Other  *s  IS94-31,  002,  Unocal  Pipeline 
Company 
CAG-2. 
Other  *s  1S94-34, 002,  Arco  Transportation 
Alaska,  Inc. 
CAG-2. 
Other  *s  IS94-38, 001,  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  »s  IS95-13, 001,  Amerada  Hess 
Pipeline  Cor[>oration 
CAG-2. 
Other  #s  IS95-14, 001,  Arco  Transportation 
Alaska,  Inc. 
CAG-2. 
Other  *s  IS95-15,  001.  BP  Pipelines 
(Alaska)  Inc 
CAG-2. 
Other  *s  IS95-16, 001,  Exxon  Pipeline 
Company 
CAG-2. 
Other  *s  IS95-17, 001,  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  *s  IS95-18, 001.  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  *s  IS95-19, 001,  Unocal  Pipeline 
Company 

c:ag-2. 

Other  *s  IS96-1, 001.  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  *s  IS96-2,  001,  Arco  Transportation 
Alaska.  Inc 
CAG-2. 
Other  *s  IS96-3, 001 .  BP  Pipelines  (Alaska) 
Inc. 
CAC-2. 
Other  *s  IS96-4, 001.  Exxon  Pipeline 
Company 
CAG-2. 
Other  *5  IS96-5. 001,  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  *s  IS96-6.  001,  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  *s  !S96-7,  001.  Unocal  Pipeline 
Company 
CAG-2. 
Other  #s  IS97-2,  001.  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  *s  IS97-3,  001.  Arco  Transportation 
Alaska,  Inc. 
CAG-2. 
Other  *s  IS97-4,  001,  BP  Pipelines  (Alaska) 
Inc. 
CAG-2. 
Other  *s  IS97-5, 001.  Exxon  Pipeline 
Company 
CAG-2. 
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Other  ts  IS97-6,  001.  Mobil  Alaska 
Pipeline  Companv 
CAG-2. 
Other  ts  IS97-7, 001.  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  »s  IS97-8.  001.  Unocal  Pipeline 
Company 
CAG-2. 

Other  ts  IS97-10.  000,  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  ts  IS97-15. 000.  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  #s  IS97-16. 000.  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  ts  IS97-19. 000.  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  ts  IS97-20. 000.  Arco  Transportation 
Alaska,  Inc. 
CAG-2. 
Other  ts  IS97-21. 000,  BP  Pipelines 
(Alaska)  Inc. 
CAG-2. 
Other  ts  IS97-22.  000.  Exxon  Pipeline 
Company 
CAG-2. 
Other  ts  IS97-23. 000.  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  ts  1S97-24. 000.  Phillips  Alaska 
Pipeline  Corporation 
CAG-2. 
Other  ts  IS97-25.  OOO.  Unocal  ^peline 
Company 
CAG-2. 
Other  ts  IS97-27. 000.  Mobil  Alaska 
Pipeline  Company 
CAG-2. 
Other  ts  1S98-3,  001.  Amerada  Hess 
Pipeline  Corporation 
CAG-2. 
Other  ts  IS98-4.  001,  Arco  Transportation 
Alaska,  Inc. 
CAG-2 
Other  ts  IS9a-5.  001.  BP  Pipelines  (Alaska) 
Inc. 
CAG-2. 
Other  ts  lS9»-6, 001.  Exxon  Pipeline 
Company 
CAG-2. 
Other  ts  IS9»-7. 001.  Mobil  Alaska 
Pipeline  Company 
CAG-2 
Other  ts  IS98-8.  001.  Phillips  Alaska 
Pi[)eline  Corporation 
CAG-2. 
Other  ts  IS9a-9. 001.  Unocal  Pipeline 
Companv 
CAG-2. 
Other  ts  OR94-2. 000.  Amerada  Hess 
Pijjeline  Corporation.  Arco 
Transportation  Alaska.  Inc..  BP  Pipelines 
(Alaska)  Inc.  and  Exxon  Pipeline 
Company,  et  al. 
CAG-2. 
Other  ts  OR97-11.  000,  Phillips  Alaska 
Pipeline  Corporation 
CAG-3. 
Dockett  RP95-167. 008.  Sea  Robin 
Pipeline  Company 
CAG-4. 


Dockett  RP98-100. 000.  Florida  Gas 
Transmission  Company 
CAG-5. 

Dockett  RP97-20.  013.  El  Paso  Natural  Gas 
Company 
CAG-5. 
Other  ts  RP97-20,  012.  El  Paso  Natural  Gas 
Company 
CAG-5. 
Other  ts  RP97-20.  014,  El  Paso  Natural  Gas 
Company 
CAG-5.  • 
Other  ts  RP97-194. 003,  El  Paso  Natural 
Gas  Company 
CAG-5. 
Other  ts  RP97-397.  002.  El  Paso  Natural 
Gas  Company 
CAG-6. 
Dockett  TM9S-2-28.  001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-7. 
Dockett  RP94-43, 016.  ANR  Pipeline 
Company 
CAG-8. 
Dockett  RP9S-46. 001.  Koch  Gateway 
Pipeline  Company 
CAG-9. 
Dockett  RP97-344 .  004 ,  Texas  Gas 
Transmission  Corporation 
CAG-10. 
Dockett  RP91-229. 025.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-10. 
Other  ts  RP92-166. 018.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-10. 
Other  ts  RS92-22.  016.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-11. 
Dockett  RP96-348,  004.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-11. 
Other  ts  RP96-348.  005,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-12. 

Dockett  OR97-1.  001.  Rio  Grande  Pipeline 
Company 
CAG-13. 

Dockett  TM98-2-20.  001.  Algonquin  Gas 
Transmission  Company 
CAG-14. 
Dockett  RP97-513.  000,  Texaco  Natural 
Gas.  Inc.  v.  Sea  Robin  Pipeline  Company 
CAG-15. 
Dockett  RP98-83. 000.  Texas  Eastern 
Transmission  Corporation 
CAG-16. 
Dockett  OR95-7,  000.  Longhom  Partners 
Pipeline 
CAG-17. 
Dockett  CP97-561. 001.  Tennessee  Gas 
Pipeline  Company 
CAG-18. 
Dockett  CP97-96,  001 .  Koch  Gateway 
Pipeline  Company 
CAG-19. 
Doket  t  CP97-202.  001,  USG  Pipeline 
Company 
CAG-20. 

Doket  t  CP97-516. 002,  Transwestem 
Pipeline  Company 
CAG-2 1. 

Doket  t  CP97-373.  000.  Williams  Natural 
Gas  Company 
CAG-22. 


Doket  t  CP98-6,  000,  Dauphin  Island 
Gathering  Partners 
CAG-23. 

Omitted 
CAG-24. 
Doket  t  CP97-599, 000.  Panenergy  Field 
Services,  Inc. 
CAG-24. 
Othens  CP95-661. 002.  Texas  Eastern 
Transmission  Corporation 
CAG-25. 
Doket  t  RP94-220. 012.  Northwest  Pipeline 
Corporation 

Hydra  Agenda 

H-1. 
Doket  t  EL95-35.  000.  Kootenai  Electric 
Cooperative.  Inc.  and  Clearwater  Power 
Company,  et  al.  v.  Public  Utility  District 
No.  2  of  Grant  County,  Washington 

Order  on  initial  decision. 
Electric  Agenda 

E-1. 
Doket  t  EL94-10. 000,  Connecticut  Valley 
Electric  Company.  Inc.  v.  Wheelabrator 
Claremont,  Company,  L.P.  and 
Wheelabrator  Environmental  Systems, 
Inc.  et  al. 
E-1. 
Othens  EL94-62,  000.  Carolina  Power  & 
Light  Company  v.  Stone  Container 
Corporation 
E-1. 
Othens  EL96-1. 000.  Niagara  Mohawk 
Power  Corporation  v.  Penntech  Papers, 
Inc. 
E-1. 
Othens  QF85-102, 005.  Carolina  Power  k 
Light  CcHnpany  v.  Stone  Container 
Corporation 
E-1. 
Othens  QF86-177.  001.  Connecticut  Valley 
Electric  Company.  Inc.  v.  Wheelabrator 
Claremont  Company,  L.P.  and 
Wheelabrator  Environmental  Systems. 
Inc.  et  al. 
E-1. 
Othens  QF86-722. 003,  Niagara  Mohawk 
Power  Corporation  v.  Penntech  Papers, 
Inc. 
Order  on  requests  for  declaratory  order  and 
on  requests  for  revocation  of  QF  status. 

Oil  and  Gas  Agenda 

I. 

Pipeline  Rate  Matters 
PR-1. 

Reserved 
II. 

Pipeline  Certiflcate  Matters 
PC-1. 

Reserved 

David  P.  Boergers. 

Acting  Secretary.  > 

IFR  Doc.  98-3289  Filed  2-5-98;  tl:54  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  tfie  Week 
of  December  1  Through  December  5, 
1997 

Office  of  Hearings  and  Appeals 

During  the  Week  of  December  1 
through  December  5, 1997.  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 


filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  February  2.  1998. 
George  B.  Bremay, 
Director,  Office  of  Hearings  and  Appeals. 


SUBMISSK)N  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS 
[Week  of  December  1  through  December  5,  1997] 


Date 


Dec.  3,  1997 


Dec.  4.  1997 


Name  and  location  of  applicant 


Dec.  5.  1997 


James  R.  Hutton,  Kingston,  Ten- 
nessee. 


David  Kouns,  Denver,  Colorado  .. 


Ruth    Towie    Murphy,    Knoxvllle, 
Tennessee. 


Charles  G.  Frazier,  Plalnfield,  Illi- 
nois. 


Jackie  Hair  MoMenhauer 


Personnel  Security  Hearing 


Personnel  Security  Hearing 


Case  No. 


VFA-0359 


VWA-0019 


VFA-0360 


VFA-0361 


VWA-0020 


VSO-0186 


VSO-0187 


Type  of  submission 


Appeal  of  an  information  request  denial.  If  Granted:  The  November 
13,  1997  Freedom  of  Information  Request  Denial  wouM  be  re- 
scinded and  James  R.  Hutton  would  receive  access  to  certain  DOE 
Information. 

Request  for  Hearing  under  DOE  Contractor  Employee  Profectk)o  Pro- 
gram. If  Granted:  A  hearing  under  10  C.F.R.  Part  708  would  be  heW 
on  the  complaint  of  David  Kouns  that  repnsals  were  taken  against 
him  by  management  officials  of  Rocky  Flats  FieW  Office  as  a  coo- 
sequence  of  his  having  disclosed  safety/health  concerns. 

Appeal  of  an  information  request  denial.  If  Granted:  The  Freedom  of 
InformatkHi  Request  Denial  issued  by  Oak  Ridge  Operatk)ns  Office 
wouW  be  rescinded,  and  Ruth  Towte  Murphy  wouW  receive  access 
to  certain  DOE  information. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  Freedom  of 
lnformatk>n  Request  Denial  issued  by  the  Chicago  Operations  Offk» 
would  be  rJBSCtnded,  and  Charles  G.  Frazier  would  receive  access  to 
certain  DOE  information. 

Request  for  Hearing  under  DOE  Contractor  Emptoyee  Protectkxi  Pro- 
gram. If  Granted:  A  hearing  under  10  C.F.R.  Part  708  woukj  be  heW 
on  the  complaint  of  Jackie  Hair  MoMenhauer  that  reprisals  were 
taken  against  her  by  management  officials  of  Lockheed  Martin  as  a 
consequence  of  her  having  disclosed  safety /health  concerns. 

Request  for  Heanng  under  10  C.F.R.  Part  710.  If  Granted:  An  individ- 
ual emptoyed  by  a  contractor  of  the  Department  of  Energy  woukf  re- 
ceive a  hearing  under  10  C.F.R.  Part  710. 

Request  for  Hearing  under  10  CFR  Part  710.  If  Granted:  An  individual 
employed  by  the  Department  of  Energy  would  receive  a  hearing 
under  10  C.F.R.  Part  710. 


(FR  Doc.  98-3169  Filed  2-6-98;  8:45  am] 

BNJJNSCOOE  e4SO-01-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  September 
29  Through  October  3, 1997 

During  the  week  of  September  29 
through  October  3.  1997,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 


Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  February  2, 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  53;  Week  of 
September  29  Through  October  3, 1997 

Appeals 

Richard  R.  McNulty,  10/1/97.  VFA-0331 

The  DOE'S  Office  of  Hearings  and 
Appeals  (OHA)  issued  a  decision 


granting  in  part  a  Freedom  of 
Information  Act  (FOIA)  Appeal  filed  by 
Richard  R.  McNulty.  McNulty  sought 
the  release  of  information  withheld  by 
the  Richland  Operations  Office 
(Richland).  In  its  decision,  OHA  found 
that  Richland's  withholding  was  not 
sufficiently  explained  and  justified  in 
its  determination  letter.  OHA  also 
ordered  Richland  to  obtain  a  document 
which  a  Richland  employee  claimed  he 
had  taken  home  and  "lost." 
Accordingly,  the  Appeal  was  remanded 
to  Richland  for  completion  of  an 
expanded  search  for  the  lost  document, 
and  the  issuance  of  a  new  determination 
letter. 

Wilbum  T.  Dunlap,  9/29/97.  VFA-0330 

Wilburn  T.  Dunlap  filed  an  Apf>eal 
from  a  partial  denial  by  the  Department 
of  Energy's  Albuquerque  Operations 
Office  (DOE/AL)  of  a  request  for 
information  that  he  submitted  under  the 
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Freedom  of  Information  Act.  The  Los  questionnaire  did  not  involve  an  intent  Refund  Application 

Alamos  National  Uboratory  was  able  to  to  deceive  and  that  he  could  be  ^^^^^  ^^^^  DistribuUon.  10/3/97. 

find  some  of  the  information  requested.  entrusted  with  security  matters.  RF302-20 

In  considerinc  the  Appeal,  the  DOE  ^       i         ,  i  ^  j  _                              .            . 

found  that  DOE/AL  had  conduded  an  SupplemMol  Order  The  Office  of  Hearings  and  Appeals 

tTrn,r.'s5  u  L3r„g:;deni.d  '^"^^  '^'^''""■'-  <>"'"'■  ^^^^  ^^,::;',^s,t^^rs2i^.o^ ,. 

the  Appeal.  The  Office  of  Hearings  and  Appeals  the  State  Governments.  The  use  of  the 

found  that  the  money  contained  in  the  funds  by  the  States  is  governed  by  the 

Personnel  Security  Hearing  subaccount  funded  by  Crysen  Stripper  Well  Settlement  Agreement. 

Personnel  Security  Hearing,  9/30/97,  Corporation  was  subject  to  the  Refund  ADDlications 

VSO-C153  provisions  of  the  Stripper  Well  '^^ 

A  Hearing  Officer  Opinion  Settlement  Agreement.  Accordingly  the         The  Office  of  Hearings  and  Appeals 

recommended  that  an  individual  be  OHA  ordered  the  DOE's  Office  of  the  issued  the  following  Decisions  and 

granted  access  authorization.  The  Controller  to  make  available  the  Crysen  Orders  concerning  refynd  applications. 

Opinion  found  that  the  individual  had  funds  for  distribution  in  the  following  which  are  not  summarized.  Copies  of 

resolved  his  financial  problems  and  was  manner:  40  percent  to  the  Federal  the  full  texts  of  the  Decisions  and 

behaving  responsibly.  The  Opinion  also  government,  40  percent  to  the  State  Orders  are  available  in  the  Public 

found  that  the  individual's  omission  of  governments,  and  20  percent  to  crude  Reference  Room  of  the  Office  of 

certain  information  on  a  security  oil  claimants.  Hearings  and  Appeals. 

Crude  Oil  Supple  Ref  Dist  RB272-O0118  9/29/97 

Esute  of  Walter  Satrom  et  al  RK272-1958  10/3/97 

Harris  Teeter  Super  Markets  Inc  RC272-00372  10/1/97 

Iowa  State  Achievement  Fund  et  al  ., RK272-02293  10/1/97 

Merlyn  Schocker  et  al  » - • RK272-i551  10/3/97 

Nationwide  Utilities/Inactive  Corp,  In RF272-98663  10/2/97 

Pillsbury  Company „ RR272-303  •      10/1/97 

Puerto  Rico  Elec  Power  Auth  RF272-67318  10/3/97 

Steuben  Countv  Farm  Bureau  RR272-265  10/3/97 


Dismissals 

The  following  submissions  were 
dismissed. 


Name 


Canonie  Construction  „ 

Chamberlain  Oil  Co.,  Inc  

Continental  Bondware „. 

Oaisey  Brothers.  Inc  

Earl  Smith,  Inc  _ 

Eltw.  mc 

Gina  Karen  Fishing,  Inc 

M/V  Jo  Unda 

ktontauk  Canbbean  Airways,  Inc  .. 
^4orth  Kitsap  Gravel  &  Asphalt  Co 

Pearman  &  Sons.  Inc 

S  &  R  Sanitation.  Inc  

Sutherland  Construction.  Irx:  „ 

West  Foods.  IncTVentura  Div 

WOcox  DnUere.  Inc 

WriNard  Oil  Company,  Inc  


Case  No. 


RF272-76844 

VEE-0046 

RF272-76961 

RF272-76848 

RF272-76952 

RF272-76451 

RF272-76713 

RF272-76714 

RF272-76999 

RF272-76397 

RF272-76774 

RF272-76801 

RF272-76765 

RF272-76793 

RF272-98790 

VEE-0047 


iPR  Doc.  98-3170  Filed  2-6-98:  8:45  am] 

■LUNOCOOC  MM-OI-^ 

DEPARTMENT  OF  ENERGY 

Offic*  of  H««rir>gs  arnl  Appeals 

None*  of  Issuance  of  Dscislons  and 
Ordsrs  During  ths  Waek  of  Novsmbar 
24  Tluough  Noyambar  28, 1997 

During  the  week  of  November  24 
through  November  28, 1997.  the 


decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 


Avenue,  SW.  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov.  . 


Dated:  February  2, 1998. 
George  B.  Bieznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  61;  Week  of  November 
24  Through  November  28. 1997 

Appeal 

Rural  Alliance  for  Military 

Accountability.  11/26/97,  VFA- 
0335 
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Boise  City  Farmers  Coop  et  al  

Gulf  Oil  Corporation/Sitton's  Gulf . 


DOE  granted  an  appeal  that 
challenged  the  adequacy  of  the  search 
for  documents  in  response  to  a  FOIA 
request.  OHA  remanded  the  matter  to 
the  DOE's  Albuquerque  Operations 
Office  to  conduct  a  further  search  for 
■responsive  documents  in  two  offices 
under  its  jurisdiction. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-94732 
RF30O-21690 


11/25/97 
11/25/97 


Dismissals 

The  following  submissions  were 
dismissed. 


Patricta  L.  Baade 
William  H.  Payne 


Name 


Case  No. 


VFA-02d4 
VFA-0354 
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■NJJNQ  COOC  MSO-OI-P 

DEPARTMENT  OF  ENERGY 

During  ttie  Week  of  Decemtier  15 
Through  Decemt)er  19, 1997 

Notice  of  Issuance  of  Decisions  and 
Orders:  Office  of  Hearings  and 
Appeals 

During  the  week  of  December  15 
through  December  19, 1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  simimary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  February  2, 1998. 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  64  Week  of  December 
15  through  December  19. 1997 

Appeals 

Convergence  Research.  12/19/97  VFA- 
0350 

DOE  granted  an  Appeal  of  a 
determination  that  withheld 
information  in  response  to  a  FOIA 
request.  OHA  remanded  the  matter  to 
the  DOE's  Bormeville  Power 
Administration  BPA  for  a  new 
determination  that  either  releases 
additional  information  or  explains  in 
detail  its  reasons  for  withholding  it. 

Information  Focus  on  Energy,  12/19/97 
VFA-0353 

The  DOE  denied  a  Freedom  of 
Information  Act  (FOIA)  Appeal  that  was 
filed  by  Information  Focus  on  Energy 
(IFOE).  In  its  Appeal,  IFOE  claimed  that 
the  determination  issued  to  it  by  the 
Inspector  General's  Office  was 
inadequate  because  it  did  not  explain 
the  contents  of  the  documents  that  were 
provided  to  IFOE.  IFOE  also  challenged 
the  adequacy  of  a  search  for  responsive 
documents.  The  DOE  found  that  the 
FOIA  does  not  require  an  agency  to 
explain  the  contents  of  documents  that 
it  provides  to  FOIA  requesters  and  that 
the  search  for  responsive  documents 
was  adequate. 

Refund  Applications 

Congress  Financial  Corp.  (Central)    ■ 
Franciscan  Health  Partnership,  Inc., 
12/16/97  RF272-04523.  RF272- 
04692 


Congress  Financial  Corp.  (Central), 
and  Franciscan  Health  Partnership,  Inc., 
filed  Applications  for  Supplemental 
Refund  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  Congress 
applied  for  a  supplemental  refund  based 
on  its  position  as  creditor  of  the 
recipient  of  the  original  refund. 
Hawthorn  Mellody,  Inc.  (HMI).  After 
receiving  its  original  refund,  HMI  had 
declared  bankruptcy  and  the  bankruptcy 
case  had  been  closed.  The  DOE  found 
Congress  was  eligible  to  receive  the 
refund  because  the  trustee  of  HMI's 
bankruptcy  proceeding  submitted  an 
affidavit  stating  that  he  was  aware  of  the 
amount  of  the  supplemental  refund  and 
that  Congress  should  receive  it.  In 
addition,  DOE  found  that  Franciscan 
Health  Partnership,  Inc.,  was  eligible  to 
receive  the  refund  that  had  originally 
been  granted  to  St.  Mary  Hospital. 
Franciscan  had  owned  St.  Mary,  a  non- 
incorporated  entity,  and  sold  it  to 
another  hospital,  after  St.  Mary  received 
its  original  refund.  The  DOE  determined 
Franciscan  had  retained  the  right  to  a 
crude  oil  refund.  Accordingly.  Congress' 
and  Franciscan's  Applications  for 
Supplemental  Refund  were  granted. 

Hudson  River  Management  Corp. 

RK272-04618 
Hudson  River  Management  Corp.  D/B/A 
Hudson  River  Inn  &■  Conference  Center 

RC272-00376 
HS  3,  INC.  D/B/A  Hudson  River  Inn  & 

Conference  Center.  12/15/97  Rf272- 

00051 

Hudson  River  Management  Corp. 
(HRMC)  filed  an  Application  for 
Supplemental  Refund  in  the  Subpart  V 
crude  oil  overcharge  refund  proceeding. 
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The  DOE  determined  that  HRMC  and  supplemental  and  original  refunds  were  Applications  in  1995,  and  accordingly. 

HS  3.  Inc.  (HS  3)  had  been  ineligible  to  modified  to  subtract  the  pre-September  determined  that  they  should  receive 

receive  a  large  portion  of  the  rehinds  1980  purchase  volumes,  and  HRMCs  refunds. 

each  received  for  petroleum  product  ApplicaUon  for  Supplemental  Refund  n^ft^j  AimlicaUons 

purchases  on  behalf  of  the  Hudson  River  was  denied.  "* 

Inn  &  Conference  Center  (HRICC).  The  Durham  Schools.  12/16/97  RR272-192  The  Office  of  Hearings  and  Appeals 

DOE  determined  that  HRICC's  owner.  The  DOE  granted  two  Motions  for  issued  the  following  Decisions  and 

HS  3's  predecessor  company,  had  not  Reconsideration  filed  by  Libson  Schools  Orders  concerning  refund  applications. 

purchased  the  inn  property  until  and  Durham  Schools.  DOE  found  that  which  are  not  summarized.  Copies  of 

September  1980.  Therefore,  HRMC,  the  two  school  systems  had  acted  in  a  the  full  texts  of  the  Decisions  and 

which  had  obtained  the  original  refund  timely  fashion  in  1995  when  they  Orders  are  available  in  the  Public 

on  HS  3's  behalf,  was  ineligible  for  most  corrected  the  deficiencies  which  had  Reference  Room  of  the  Office  of 

of  that  refund.  Accordingly,  both  the  caused  DOE  to  dismiss  their  Hearings  and  Appeals. 

ATLANTIC  RICnnELD  CO./SATURN  PETROLEUM  CO RF304-15511  12/18/97 

INSTEEL  WIRE  PRODUCTS  CO.  ET  AL RK272-04690  12/15/97 

SOUTHWEST  MOTOR  FREIGHT  ET  AL  ~. RF272-76531  12/16/97 

UPSTATE  MILK  COOP.  INC.  ET  AL  RF272-95740  12/16/97 

Diamiasals 

The  following  submissions  were  dismissed. 


UPSTATE  MILK  CO-OP,  INC. 


NAME 


CASE  NO. 


RG272-00146 


|FR  Doc  98-3172  Filed  2-6-98;  8:45  ami           reporter  system.  Some  decisions  and  determination  explaining  why  the 
MUMO  cooi  lilt  n  r                                      orders  are  available  on  the  Office  of  material  should  be  withheld. 
Hearings  and  Api>eals  World  Wide  Web  Additionally,  one  of  the  documents 

site  at  http://www.oha.doe.gov.  contained  a  draft  plan  created  by  a  local 

DEPARTMENT  OF  ENERGY  Dated:  February  2. 1998.  state  governmental  entity.  The  DOE 

Q^      g  Brwmav  remanded  this  matter  to  AO  so  that  it 

During  the  Week  of  December  22,  r,^   \~ur-      li,  j  *  i  could  issue  a  new  determination 

1997  Through  Dw^MTiber  26,  1997  ^"*^'°'-  Offi*^  ofHeanagf  and  Appeals.  explaining  how  Exemption  5  could 

jrx^^ii  ^  Decision  List  No.65 — Week  of  December  apply  to  that  portion  of  the  document. 

Notice  oflnuence  of  Decisions  and         22  through  December  26, 1997  Consequently.  HAPPs  Appeal  was 

JjJ^te  ^'^  Appeal.  S'*"^*^ '"  P«« 

Homesteaders  Association  of  the  ""^^  Alliance  for  Military 

During  the  week  of  December  22  Pajarito  Plateau,  12/22/97  VFA-  Accountability,  12/22/97  VFA-0357 

through  December  26, 1997  the  0357  The  Rural  Alliance  for  Military 

decisions  and  orders  summarized  below         jj,g  Homesteaders  Association  of  the  Accountability  (RAMA)  Appealed  a 

were  issued  with  respect  to  appeals,  Pajarito  Plateau  (HAPP)  Appealed  a  determination  issued  to  it  by  the  Rocky 

applications,  petiUons,  or  other  requests     determination  issued  to  it  by  the  Flats  Field  Office  (RF).  The  DOE 

filed  with  the  Office  of  Hearings  and  Albuquerque  Operations  Office  (AO).  hi  determined  that  there  was  no  merit  to 

Appeals  of  the  Department  of  Energy.  ^^^  Appeal.  HAPP  asserted  that  AO  RAMA's  assertion  that  RF  failed  to 

The  following  summary  also  contains  a      fgjjeJ  ^Q  conduct  an  adequate  search  for  conduct  an  adequate  search  for 

list  of  submissions  that  were  dismissed       documents  concerning  the  transfer  of  documents  concerning  the 

by  the  Office  of  Hearings  and  Appeals.        ^OE  land  and  had  improperly  withheld  transportation  of  hazardous  materiab. 

Copies  of  the  full  text  of  these  information  in  six  documents  pursuant  Consequently,  RAMA's  Appeal  was 

decisions  and  orders  are  available  in  the     to  Exemption  5  of  the  FOLA.  The  DOE  denied. 

Public  Reference  Room  of  the  Office  of       determined  that  responsive  documents  H«fi|nd  Annlicationa 
Hearings  and  Af>peals,  Room  lE-234,          may  exist  at  the  DOE's  Los  Alamos  *^*^ 

Forrestal  Building,  1000  Independence       facility  and  it  remanded  the  matter  to  The  Office  of  Hearings  and  Appeals 

Avenue,  SW.  Washington.  D.C.  20S85-T       AO  for  a  search  of  that  facility.  The  DOE  issued  the  following  Decisions  and 

0107,  Monday  through  Friday,  between      also  found  that  the  six  documents  Orders  concerning  refund  applications, 

the  hours  of  1:00  p.m.  and  5:00  p.m.,  withheld  in  part  contain  segregable  which  are  not  summarized.  Copies  of 

except  federal  holidays.  They  are  also         factual  material  which  can  not  be  the  full  texts  of  the  Decisions  and 

available  in  Energy  Management:  withheld  under  Exemption  5  and  Orders  are  available  in  the  Public 

Federal  Energy  Guidelines,  a  remanded  the  matter  to  AO  to  release  Reference  Room  of  the  Office  of 

commercially  published  loose  leaf  the  material  or  to  provide  another  Hearings  and  Appeals. 

APACHE  TANK  LINES.  INC - RJ272-52  12/23/97 

GULF  OIL  CORPORATION/HOUDAILLE-DUVAL-WRIGHT  CO RF300-18450  12/22/97 

PROCTOR  k  GAMBLE  PHARM.  INC.  ET  AL  RK272-O3062  12/23/97 
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The  following  submissions  were  dismissed. 


Dismissals 


Name 


PERSONNEL  SECURITY  REVIEW 


Case  No. 


VSA-0146 


[FR  Doc.  98-3173  Filed  2-6-98;  8:45  am] 

BNJJNQ  CODE  M6»-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-^L-6964-^ 

Industrial  Combustion  Coordinated 
Rulemaking  Federal  Advisory 
Committee  Notice  of  Upcoming 
Meeting 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  hidustrial  Combustion 
Coordinated  Rulemaking  (ICCR)  Federal 
Advisory  Committee  notice  of  upcoming 
meeting. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2.  section  9(c). 
EPA  gave  notice  of  the  establishment  of 
the  ICCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  ICCR 
Coordinating  Committee)  in  the  Federal 
Register  on  August  2. 1996  (61  FR 
40413). 

The  public  can  follow  the  progress  of 
the  ICCR  through  attendance  at 
meetings  (which  will  be  announced  in 
advance)  and  by  accessing  the 
Technology  Transfer  Network  (TTN), 
which  serves  as  the  primary  means  of 
disseminating  information  about  the 
ICCR. 

DATES:  The  next  meeting  of  the  ICCR 
Coordinating  Committee  is  scheduled 
for  February  24-25, 1998.  Also,  most  of 
the  ICCR  Work  Groups — which  report  to 
the  Coordinating  Committee — have 
meetings  scheduled  in  February.  1998. 
The  dates  of  these  Work  Group  meetings 
are  summarized  below.  Further 
information  on  the  dates  of  the 
Coordinating  Committee  meeting  and 


the  Work  Group  meetings  may  be 
obtained  by  accessing  the  TTN  or  by 
calling  EPA  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

ADDRESSES:  The  Coordinating 
Committee  meeting  on  February  24-25. 
1998  will  be  held  at  the  Adam's  Mark 
Hotel  Winston  Plaza.  425  North  Cherry 
Street.  Winston-Salem.  NC.  The 
telephone  number  for  Adam's  Mark 
Hotel  Winston  Plaza  is  (800)  444-2326. 
The  locations  of  the  Work  Group 
meetings  are  summarized  below. 
Further  information  on  the  locations  of 
the  Coordinating  Committee  meeting 
and  the  Work  Group  meetings  may  be 
obtained  by  accessing  the  TTN  or  by 
calling  EPA  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Inspection  of  Documents:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  U.S. 
EPA  Air  and  Radiation  Docket  and 
Information  Center.  Docket  No.  A-96- 
17.  The  docket  is  Ofwn  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday      ^ 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Envirortmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  SW,  Washington,  DC 
20460:  telephone:  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
Room  M-1500,  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Porter  or  Sims  Roy,  U.S.  Environmental 
Protection  Agency,  Emission  Standards 
Division,  Combustion  Group,  (MD-13), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  numbers  (919)  541- 
5251  and  541-5263,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Technology  Transfer  Network  (TTN) 

The  TTN  is  one  of  the  EPA's 
electronic  bulletin  boards. 

The  TTN  can  be  accessed  through  the 
Internet  at: 

WWW:  http://www.epa.gov/ttn 
FTP:  ttnftp.rtpnc.epa.gov 

When  accessing  the  WWW  site,  select 
Directory  of  TTN  Sites,  then  select 
ICCR — ^Industrial  Combustion 
Coordinated  Rulemaking  from  the 
Directory  of  TNN  Sites. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
filenames  are  known. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541- 
5384. 

Meetings  of  the  lOCR  Coordinating 
Committee  and  Work  Groups  are  open 
to  the  public.  All  Coordinating 
Committee  meetings  will  be  announced 
in  the  Federal  Register  and  on  the  TTN. 
Work  Group  meetings  will  be 
announced  on  the  TTN  and  in  the 
Federal  Register,  when  possible. 

The  next  meeting  of  the  Coordinating 
Committee  will  be  held  February  24-25, 
1998  at  the  Adam's  Mark  Hotel  Winston 
Plaza,  425  North  Cherry  Sti«et, 
Winston-Salem.  NC,  from  about  8:00 
a.m.  to  about  6:00  p.m.  The  agenda  for 
this  meeting  will  include  reports  from 
the  Work  Groups  on  their  progress, 
testing  needs  and  prioritization  issues, 
discussion  of  data  gathering  efforts  to 
support  the  ICCR,  and  A  discussion  of 
direction  and  guidance  fit)m  the 
Coordinating  Committee  to  the  Work 
Groups.  An  opportunity  will  be 
provided  for  the  public  to  offer 
comments  and  address  the  Coordinating 
Committee. 

The  Work  Groups  have  currently 
scheduled  the  following  meetings: 


Workgroup 


Incinerators 
10  Engines  . 
Boilers 


Stationary  Combustion  Turt)ines 


Date 


February  5,  1998  . 

April  30,  1998  

February  26,  1998 

April  30,  1998  

February  26.  1996 

March  24,  1998 

April  30,  1998  

February  26,  1998 
April  30.  1998  


Location 


Orlando,  PL. 
Fort  Collins,  CO. 
Winston-Salem,  NC. 
Fort  Collins.  CO. 
Winston-Salem,  NC. 
New  Orleans,  LA 
Fort  CoHins,  CO. 
Winston-Salem,  NC. 
Fort  Collins,  CO. 
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Workgroup 

Date 

Location 

Pmva^s  HeatArs                                    

February  26.  1998  .. 

April  30.  1998  

February  26.  1998  .. 
May  1.  1998 

Greensboro,  NC. 
Fort  Collins.  CO. 
Winston-Salem.  NC. 
Fort  Collins.  CO. 

Tftstinn  and  lulonitoiina  Protocol     

The  agendas  for  these  meetings 
include  review  and  revision  of  the  ICCR 
databases,  data  and  information 
gathering  efforts,  possible  emission 
testing,  and  potential  subcategorization. 
An  opportunity  will  be  provided  at  each 
meeting  for  the  public  to  offer 
comments  and  address  the  Wotk  Group. 

Individuals  interested  in  Coordinated 
Committee  meetings.  Work  Group 
meetings,  or  any  aspect  of  the  ICCR  for 
that  matter,  should  access  the  TTN  on 
a  regular  basis  for  information. 

Two  copies  of  the  ICCR  Coordinating 
Committee  charter  are  flled  with 
appropriate  committees  of  Congress  and 
the  Library  of  Congress  and  are  available 
upon  request  to  the  Docket  (ask  for  item 
«-B-l).  The  purpose  of  the  ICCR 
Coordinating  Committee  is  to  assist  EPA 
in  the  development  of  regulations  to 
control  emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Committee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act. 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of 
the  Act.  The  recommendations  will 
cover  boilers,  process  heaters, 
industrial/commercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  and  stationary 
combustion  turbines. 

Lists  of  Coordinating  Committee  and 
Work  Group  members  are  available  from 
the  TTN  for  the  purpose  of  giving  the 
public  the  opportunity  to  contact 
members  to  discuss  concerns  or 
information  they  would  like  to  bring 
forward  during  the  ICCR  process. 

It  is  anticipated  that  the  next  meeting 
of  the  Coordinating  Committee, 
following  the  meeting  in  February,  will 
be  April  28-29. 1998  in  Fort  Collins. 
Colorado. 

Dated:  February  3. 1998. 
RidMrd  D.  Wtbon. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(PR  Doc.  9»-320«  Filed  2-6-98;  8:45  ami 

MLUNQ  COOK  HHO  HO  T 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S9e3-71 

National  Environmental  Justice 
Advisory  Council;  Notification  of  Open 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA).  Public  Law  92- 
463,  we  now  give  notice  that  on 
February  23-24.  1998,  there  will  be  a 
special  business  meeting  of  the 
Executive  Council  of  the  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  on  the  times  described  below 
(without  the  subcommittees  and  without 
a  public  comment  period).  All  times 
noted  are  Eastern  Time.  This  meeting  is 
open  to  the  public  with  limited  seating 
capacity. 

Because  there  is  limited  seating 
available  at  this  February  NEJAC 
meeting,  you  must  pre-register  to  attend. 
Documents  that  are  the  subject  of 
NEJAC  reviews  are  normally  available 
from  the  originating  EPA  ofTice  and  are 
not  available  from  the  NEJAC.  The 
February  23-24.  1998  NEJAC  meeting 
will  be  held  at  the  Ritz  Carlton  Hotel. 
1250  S.  Hayes  Street.  Arlington.  VA 
22202.  telephone  number:  703/415- 
5000. 

NEXT  MEET1NQ  Of  THE  FUU  N&iAC:  You 
are  encouraged  to  attend  the  next 
NEJAC  meeting  for  May  31-June  3.  1998 
in  the  Oakland — San  Francisco  area.  At 
this  meeting  there  will  be  a  local 
environmental  justice  site  tour,  two 
public  comment  periods,  and 
subcommittee  meetings.  Once  the  hotel 
site  is  selected  for  the  meeting,  another 
Federal  Register  notice  will  be 
published.  You  can  also  visit  the  NEJAC 
web  site  at:  http://www.ttemi.com/nejac 
to  stay  up  to  date  on  all  activities. 
SCHEDULE  OF  THE  FEBRUARY  1990 
MEETtNO:  This  special  business  meeting 
of  the  Executive  Council  of  NEJAC  will 
convene  Monday.  February  23  from  fl:00 
a.m.  to  9:00  p.m..  and  on  Tuesday, 
February  24  from  9:00  a.m.  to  6:30  p.m. 
to  follow-up  on  issues  fwnding  from  the 
December  1997  meeting,  to  discuss 
outstanding  action  items,  and  to  discuss 
NEJAC  administrative  issues.  There  will 
be  no  new  business  discussed,  no 
subcommittee  meetings  and  no  public 
comment  period.  There  will  also  be  no 
written  or  oral  comments  accepted. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
hearing  impaired  individuals  or  non- 
English  speaking  attendees  wishing  to 
arrange  for  a  sign  language  or  foreign 
language  interpreter,  please  call  or  fax 
Tama  Clare  of  Tetra  Tech  EM  Inc.  at 
Phone:  703/287-8880  or  Fax:  703/287- 
8843. 

You  can  register  for  the  February  1998 
Executive  Council  of  the  NEJAC  meeting 
through  the  Internet  at  our  World  Wide 
Web  site  via  the  following  address: 
http://www.ttemi.com/nejac  or  through 
the  NEJAC  Registration  Toll-free  Hotline 
at  888/335-4299. 

Dated:  February  2. 1998. 
Robert  J.  Knox. 

Designated  Federal  Official,  National 
Environmental  lustice  Advisory  Council. 
(PR  Doc.  98-3174  Filed  2-&-98:  8:45  am) 
HLUNOCOOC  I 


FARM  CREDfT  ADMINISTRATION 

Sunshine  Act  Meeting 

AOBICY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3j),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  February  12. 1998, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A..  Approval  of  Minutes 
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B.  Report 

—Revised  FCA  Y2K  Action  Plan 
Word  6.0  Version 

C.  New  Business  Regulation 
—Balloting  and  Stockholder 

Reconsideration  Issues  (12  CFR  Part 
611]  (Proposed) 

*  Closed  Session 

D.  Report 

— OGC  Litigation  Report 

Dated:  February  5, 1998. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  98-3358  Filed  2-5-98;  3:27  pm] 
BtUMO  CODE  ITOS-OI-P 


FEDERAL  COMMUNICTIONS 
COMMISSION 


[Report  Na  2250] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Procasdings 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  Correction. 

StJMMARY:  This  document  corrects  report 
no.  2250  regarding  Petitions  for 
Clarification  published  on  January  30, 
1998,  (FR  Doc.  98-2329).  On  page  4640, 
column  three,  paragraph  one,  the  last 
sentence  should  read;  "Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  opposition  has 
expired". 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Britt  (202)  418-0314. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas. 

Secretary. 

IFR  Doc.  98-3092  Filed  2-6-98;  8:45  am] 

BILUNQ  OOOE  CriS-OI-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1198-DR] 

Maine;  An)endnf>ent  to  Notice  of  a 
Major  Diaaster  Declaration 

aqbiICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Maine 
(FEMA-119e-DR),  dated  January  13. 
1998.  and  related  determinations. 

EFFECTIVE  DATE:  January  25, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
25. 1998. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 

[FR  Doc.  98-3185  Filed  2-6-98;  8:45  ami 

BIUJNQ  CODE  •71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


'Session  Closed — Exempt  pursuant  to  5  U.S.C. 
SS2b(c)(10). 


[FEMA-1199-DR] 

New  Hampshire;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire  (FEMA-1199-DR),  dated 
January  15. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  January  29. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  which  was  closed  effective 
January  16.  1998  is  now  reopened  to 
allow  for  additional  damage  resulting 
ft'om  an  ice  storm.  The  incide/it  period 
for  this  declared  disaster  is  January  7, 
1998  through  and  including  January  25, 
1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowski. 

Deputy  Associate  Director,  Response  and 
Recovery  Dirvctorate. 

(FR  Doc.  98-3183  Filed  2-6-98;  8:45  am] 

BILUNQ  CODE  fTIS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1199-DR] 

New  Hampshire;  Amendment  to  Notice 
Of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire.  (FEMA-1199-DR),  dated 
January  15, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  January  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire,  is  hereby  amended  to 
include  Individual  Assistance  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  15. 1998: 

Belknap,  Carroll,  Cheshire,  Coos.  Grafton. 
Hillsborough,  Merrimack.  Strbfford.  and 
Sullivan  Counties  for  Individual  Assistance 
(already  designated  for  Public  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-3184  Filed  2-6-98;  8:45  am] 
aaiJNG  CODE  aris-n-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1197-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  {FEMA-1197-DR),  dated 
January  13,  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  January  29,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IXI 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
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Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  13. 1998: 

Chester.  Crocltett.  Gibson.  Haywood. 
Madison,  and  Tipton  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  l>e  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Dmnis  H.  Kwaiikowski. 
Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
|FR  Doc.  9fr-3186  Filed  2-&-98:  8:45  am) 
HLLMO  OOOf  t7ia-fla-# 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1201-OR1 

Vermont;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnOM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  state  of 
Vermont.  (FEMA-1201-DR).  dated 
January  15.  1998,  and  related 
determinations. 

EFfECnvE  DATE:  )anuary  26.  1998. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

SUPPlfMENTARV  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Vermont,  is  hereby  amended  to  include 
Individual  Assistance  for  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  15.  1998: 

Addison.  Chittenden.  Franklin.  Grand  Isle. 
Orange,  and  Windsor  Counties  for  Individual 
Asaistance  (already  designated  for  Public 
Assistance). 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

IFR  Doc.  98-3181  Filed  2-6-98;  8:45  am) 

MLUNQ  OOOE  «71S-0>-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1201-DR] 

Vermont;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Vermont  (Fia^A-1201-DR).  dated 
Jpnuary  15. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  January  16.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SliPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
16,  1998. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  [)oc.  98-3182  Filed  2-6-98:  8:45  am) 
BiLLMO  COM  trta-n-p 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CPU  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

Leeway  Global  Network,  Inc.,  18710  S. 
Wilmington  Ave.,  Suite  100,  Rancho 
Dominquez.  CA  90220.  Officers:  Hyo 
Sik  Rhee.  President.  Kay  Kang. 
Secretary 


ACM  Export  Corporation.  12866 
Reeveston.  Houston.  TX  77039. 
Officers:  Amanda  De  Pippo.         , 
President.  (Carlos  De  Pippo,  Vice 
President. 

Dated:  February  3. 1998. 
Joseph  C.  Polking, 

Secretory. 

(FR  Doc.  98-3131  Filed  2-6-98;  8:45  am) 

BILUNQ  COOE  tTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  4, 1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Milton  Bancorp.  Inc..  Wellston. 
Ohio:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Milton  Banking 
Company.  Wellston.  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528: 

1.  fames  River  Banlahares,  Inc., 
Suffolk,  Virginia;  to  acquire  100  percent 


of  the  voting  shares  of  First  Colonial 
Bank.  Hopewell.  Virginia,  which  is  the 
proposed  successor  by  charter 
conversion  to  First  Colonial  Bank.  FSB, 
Hopewell.  Virginia. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1.  G  V  Bancorp.  Inc..  and  G  V 
Bancorp  Employee  Stock  Ownership 
Plan,  both  of  Gunnison.  Utah;  to  become 
bank  holding  companies  by  acquiring 
100  p>ercent  of  the  voting  shares  of 
Gunnison  Valley  Bank,  Gunnison.  Utah. 
Comments  regarding  this  application 
must  be  received  not  later  dian  March 
2, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  3, 1998. 
JenniiiBr  J.  Johnaoa, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  98-3107  Filed  2-6-98;  8:45  am] 
BMJJNQ  CODE  aHO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

The  National  Center  for  HIV.  STD.  and 
TB  Prevention  (NCHSTP):  Meetings 

Name:  HIV  Prevention  Consultants 
Meetings. 

Times  and  Dates:  9  a.m.-5  p.m.,  March  2, 
1998.  9  a.m.-5  p.m.,  June  22, 1998.  9  a.m.-5 
p.m.,  September  14, 1998.  9a.m.-5  p.m., 
December  7, 1998. 

Place:  Washington  Sheraton,  2660 
Woodley  Road.  Washington,  DC  20008. 
telephone  202/328-2000. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  the  space 
available.  The  meeting  rooms  accommodate 
approximately  55  people. 

Purpose:  The  purpose  of  these  meetings  is 
to  provide  a  quarterly  forum  for  consultations 
and  discussion  among  representatives  of 
governmental  and  nongovernmental 
organizations  who  are  knowledgeable  and 
experienced  in  HIV  prevention  policy,  the 
staff  of  the  Division  of  HIV/ AIDS  Prevention, 
and  the  National  Center  for  HIV,  STD,  and 
TB  Prevention. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  discussion  of  broad  HIV  prevention 
programmatic  and  policy  related  issues. 

Contact  Person  for  More  Information:  Chad 
Martin,  Division  of  HIV/ AIDS  Prevention, 
Intervention.  Research,  and  Support 
NCHSTP.  CDC.  1600  Qifton  Road.  M/S  E-35, 
'  AtlanU,  GA  30333,  telephone  404/639-5200. 
email  address:  cgm89cdc.gov 


Dated:  January  30. 1998. 
Carolyn  f ,  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  98-3154  Filed  2-6-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 


[Docket  No.  98F-0058] 

Sekisui  Plastics  Company.  Ltd.;  Filing 
of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sekisui  Plastics  Co..  Ltd..  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
expand  the  safe  use  of  pyromellitic 
anhydride. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3098. 

SUPPlfMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)(21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4582)  has  been  filed  by 
Sekisui  Plastics  Co..  Ltd.,  c/o 
Bullwinkel  Partners.  Ltd..  19  S.  LaSalle 
St..  suite  1300,  Chicago.  IL  60603.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1630 
Polyethylene  phthalate  polymers  (21 
CFR  177.1630)  to  expand  the  conditions 
of  the  safe  use  of  pyromellitic  anhydride 
as  a  modifier  in  ethylene  terephthalate 
copolymers. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  oh 
the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  22, 1998. 
Laura  M.  Tarahtino, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-3207  Filed  2-6-98;  8:45  am) 

■HJJNQ  CODE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-00S4] 

Sequa  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 
that  Sequa  Chemicals.  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  octadecanoic  acid, 
reaction  products  with  2-((2- 
aminoethyUaminojethanol  and  urea, 
and  the  acetate  salts  thereof,  which  may 
be  emulsified  with  ethoxylated  tallow 
alkyl  amines,  for  use  in  the  manufacture 
of  paper  and  paperboard  intended  for 
use  in  contact  with  dry  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  IX  20204.  202-418-3081. 

SUPPLBMENTARY  INFORMATION:  Under  die 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4576)  has  been  filed  by 
Sequa  Chemicals.  Inc..  c/o  Keller  and 
Heckman.  1001  G  St.  NW.,  suite  500 
West,  Washington.  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.180 
Components  of  paper  and  paperboard 
in  contact  with  dry  food  (21  CFR 
176.180)  to  provide  for  the  safe  use  of 
octadecanoic  acid,  reaction  products 
with  2-[(2-aminoethyl)aminolethanol 
and  urea,  and  the  acetate  salts  thereof, 
wjiich  may  be  emulsified  with 
ethoxylated  tallow  alkyl  amines,  for 
increasing  opacity  and  thickness, 
employed  prior  to  the  sheetforming 
operation  in  the  manufacture  of  paper 
and  paperboard  intended  for  use  in 
contact  with  dry  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirormient.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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Dated:  lanuary  22.  1998. 
Laura  M.  Taranlino, 

Acting  Director.  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  98-3205  Filed  2-^-98;  8:45  ami 

MUJNO  COOC  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  No.  98M-0050] 

American  Medtcal  Systems  Inc.; 
Premarket  Approval  of  the  UroLume^*^ 
Endourettiral  Prostatic  for  Prostatic 
Obatruction  Secondary  to  Benign 
Prostatic  Hypertrophy 

ikQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  American 
Medical  Systems  Inc.,  Minnetonka,  MN. 
for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  UroLumeT*^ 
Endourethral  Prostatic  for  Prostatic 
Obstruction  Secondary  to  Benign 
Prostatic  Hypertrophy  (BPH).  After 
reviewing  the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
apphcant,  by  letter  of  April  11. 1997.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  March  11. 1998. 
A00AE8SES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
eH^ectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  P.  Seiler,  Center  for  Devices  and 
Radiological  Health  (HF2:-470).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-2194. 

8UPPI.EMENTARY  INFORMATKM:  On  May  6, 
1996,  American  Medical  Systems  Inc.. 
Minnetonka.  MN  55343.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  UroLume'rM 
Endourethral  Prostatic  for  Prostatic 
Obstruction  Secondary  to  BPH.  The 
device  is  intended  to  relieve  prostatic 
obstruction  secondary  to  BPH  in  men  at 
least  60  years  of  age,  or  men  under  60 
years  of  age  who  are  poor  surgical 


candidates,  and  whose  prostates  are  at 
least  2.5  centimeters  in  length. 

On  January  16, 1997,  the 
Gastroenterology-Urology  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  April  11. 1997. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  witii  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  — 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act.  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  bearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
inde(>endent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  March  11, 1998.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m  .  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  17. 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  98-3206  Filed  2-6-98;  8:45  am) 

BILUNQ  COOE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  ar>d  Services 
Administration 

Final  Special  Factors  for  Grants  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  Programs  for  Fiscal  Year 
19M 

Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  Programs  are 
authorized  under  section  749,  Title  VH 
of  the  Public  Health  Service  Act.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408.  dated 
October  13. 1992. 

Final  Special  Factors 

In  determining  the  funding  of 
approved  applications,  the  Secretary 
will  consider  the  following  Special 
Factors: 

Community  linkages-this  special . 
factor  may  be  addressed  by  the 
establishment  of  academic-community 
linkages,  in  particular  linkages  between 
the  training  program  and  underserved 
populations  or  communities. 
Documentation  of  such  linkages  should 
include  verification  that  at  least  20%  of 
residents'  training  time  occurs  in  one  or 
more  underserved  settings.  Memoranda 
of  agreement  and  letters  of  support  from 
the  community  settings  involved  should 
be  included  in  the  appropriate  appendix 
of  the  application. 

Establishment  of  new  PGY-1  training 
positions-to  address  the 
recommendations  of  expert  panels  such 
as  the  Institute  of  Medicine  and  Pew 
Commission  on  Health  that  a  year  of 
post-doctoral  training  be  available  for  all 
dental  graduates,  and  that  the  majority 
of  these  positions  be  in  general  dentistry 
programs.  This  special  factor  may  be 
addressed  by  the  establishment  of  new 
postgraduate  year-one  (PGY-1)  training 
positions,  either  through  the 
establishment  of  a  new  program  or  the 
expansion  of  an  existing  program.  An 
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increase  in  the  number  of  PGY-2 
positions  does  not  address  the  intent  of 
this  special  fiactor. 

Innovative  training  methods-examples 
of  ways  in  which  applicants  address 
this  special  factor  might  include  new 
sponsor/co-sponsor  arrangements; 
different  organizational  and 
administrative  structures;  expanded 
private/public  sector  affiliations  and 
setting  linkages;  and  creative 
applications  for  current  instructional 
telecommunications  and  computer 
technologies. 

Peer  reviewers  will  take  into 
consideration  the  extent  to  which 
proposals  address  these  Special  Factors 
and  adjust  their  individual  technical 
review  scores  accordingly. 

A  notice  was  published  in  the  Federal 
Register  at  62  FR  62616  on  November 
24.  1997,  for  the  proposed  special 
factors  for  the  above-referenced 
program.  No  comments  were  received 
within  the  30  day  comment  period. 
Therefore,  the  special  factors  remain  as 
proposed. 

Ii  additional  information  is  needed, 
please  contact:  Bemice  Parlak,  Division 
of  Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and    - 
Services  Administration,  Parklawn 
Building,  Room  8-101,  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone:  (301)  443-6853,  FAX:  (301) 
443-1164. 

Dated:  January  30,  1998. 
Gaude  Earl  Fox. 
Acting  Administrator. 
[FR  Doc.  98-3090  Filed  2-5-98;  8:45  am) 
BHJJNQ  COOE  41M-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

"Low  Income  Levels"  for  Health 
Professions  and  Nursing  Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  is  updating 
income  levels  used  to  identify  a  "low 
income  family"  for  the  purpose  of 
providing  training  for  individuals  from 
disadvantaged  backgrounds  under 
various  health  professions  and  nursing 
programs  included  in  Titles  VII  and  VIII 
of  the  Public  Health  Service  Act  (the 
Act). 

The  Department  periodically 
publishes  in  the  Federal  Register  low 
income  levels  used  for  grants'and 
cooperative  agreements  to  institutions 
providing  training  for  individuals  from 
disadvantaged  backgrounds.  A  "low 


income  level"  is  one  of  the  factors  taken 
into  consideration  to  determine  if  an 
individual  qualifies  as  a  disadvantaged 
student  for  purposes  of  health 
professions  and  nursing  programs. 

The  programs  under  the  Act  that  use 
"low  income  levels"  as  one  of  the 
factors  in  determining  disadvantaged 
backgrounds  include  the  Health  Careers 
Opportimity  Program,  section  740,  the 
Program  of  Financial  Assistance  for 
Disai^vantaged  Health  Professions 
Students,  section  740  (a)(2)(F),  and 
Nursing  Education  Opportunities  for 
Individuals  from  Disadvantaged 
Backgrounds,  section  827.  Loans  to 
Disadvantaged  Students,  section  724, 
Scholarships  for  Health  Professions 
Students  firom  Disadvantaged 
Backgrounds,  section  737, 
Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  and 
Fellowships  Program,  section  738  were 
added  to  Title  VII  by  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990  (Pub.  L.  101-527)  and  are  also 
using  the  low  income  levels.  Other 
factors  used  in  determining 
"disadvantaged  backgrounds"  are 
included  in  individual  program 
regulations  and  guidelines. 

Health  Careers  Opportunity  Program 
(HCOP),  Section  740 

This  program  awards  grants  to 
accredited  schools  of  medicine, 
osteopathic  medicine,  public  health, 
dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
podiatric  medicine,  chiropractic  and 
public  or  nonprofit  private  schools 
which  offer  graduate  programs  in 
clinical  psychology,  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  assist  individuals  from 
disadvantaged  backgrounds  to  enter  and 
graduate  from  health  professions 
schools. 

Financial  Assistance  for  Disadvantaged 
Health  Professions  Studento  (FADHPS), 
Section  740  (a)(2)(F) 

This  program  awards  grants  to 
accredited  schools  of  medicine, 
osteopathic  medicine,  and  dentistry  to 
provide  financial  assistance  to 
individuals  from  disadvantaged 
backgrounds  who  are  of  exceptional 
financial  need  to  help  pay  for  their 
health  professions  education.  The 
provision  of  these  scholarships  shall  be 
subject  to  section  795  relating  to 
residency  training  and  practice  in 
primary  health  care. 


Nursing  Education  Opportunities  fior 
Individuals  From  Disadvantaged 
Backgrounds,  Section  827 

This  program  awards  grants  to  public 
and  nonprofit  private  schools  of  nursing 
and  other  public  or  nonprofit  private 
entities  to  meet  costs  of  special  projects 
to  increase  nursing  education 
opportunities  for  individuals  from 
disadvantaged  backgrounds. 

Loans  to  Disadvantaged  Students, 
Section  724 

This  program  makes  awards  to  certain 
accredited  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
optometry,  pharmacy,  podiatric 
medicine,  and  veterinary  medicine  for 
financially  needy  students  from 
disadvantaged  backgrounds. 

Scholarships  for  Health  Professions 
Students  From  Disadvantaged 
Backgrounds,  Section  737 

This  program  awards  grants  to  schools 
of  medicine,  nursing,  osteopathic 
medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry, 
veterinary  medicine,  allied  health,  or 
public  health,  or  schools  that  offer 
graduate  programs  in  clinical 
psychology  for  the  purpose  of  assisting 
such  schools  in  providing  scholarships 
to  individuals  from  disadvantaged 
backgrounds  who  enrolled  (or  are 
accepted  for  enrollment)  as  full-time 
students. 

Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  and 
Fellowship  Program,  Section  738 

This  program  awards  grants  to  repay 
the  health  professions  education  loans 
of  disadvantaged  health  professionals 
who  have  agreed  to  serve  for  at  least  2 
years  as  a  faculty  member  of  a  school  of 
medicine,  nursing,  osteopathic 
medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry, 
veterinary  medicine,  public  health,  or  a 
school  that  offers  a  graduate  program  in 
clinical  psychology.  Section  738  (a) 
allows  loan  repayment  only  for  an 
individual  who  has  not  been  a  member 
of  the  faculty  of  any  school  at  any  time 
during  the  18-month  period  preceding 
the  date  on  which  the  Secretary  receives 
the  request  of  the  individual  for 
repayment  contract  (ie.,  "new"  faculty). 

The  following  income  figures  were 
taken  from  low  income  levels  published 
by  the  U.S.  Bureau  of  the  Census,  using 
an  index  adopted  by  a  Federal 
Interagency  Committee  for  use  in  a 
variety  of  Federal  programs.  That  index 
includes  multiplication  by  a  factor  of 
1.3  for  adaptation  to  health  professions 
and  nursing  programs  which  support 
training  for  individuals  from 
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disadvantaged  backgrounds.  The 
income  figures  have  been  updated  to 
reflect  increases  in  the  Consumer  Price 
Index  through  December  31.  1997. 


Size  of  Parents  Family ' 

IrKXxne 
Level  2 

1 

2 „ 

S10.700 
13900 

3- ~ 

4  

16.500 
21.200 

5  

25,000 

6  or  more  

28.100 

*  IrKludes  only  dependents  listed  on  Federal 
income  tax  forms. 

2  Rounded  to  the  nearest  Si 00.  Adjusted 
gross  income  lor  calendar  year  1997. 

Dated:  January  30. 1998. 
Claiide  Earl  Fox. 
Acting  Administrator. 
|FR  Doc.  98-3091  Filed  2-&-98:  8:45  am) 
MLUNQ  OOOC  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  International  Cooperative 
Biodiversity  Groups. 

Date:  March  23-24.  1998 

Time:  March  23 — 9:00  a.m.  to  Recess: 
March  24 — 9:00 am  to  Adjournment. 

Place:  Double  Tree  Hotel— Rockville.  1750 
Rocicville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Lalita  Palekar.  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH.  Executive  Plaza  North, 
Room  622. 6130  Executive  Boulevard,  MSC 
7405.  Bethesda.  MD  20892-7405.  Telephone: 
301/49&-7575 

Purpose/ Agenda:To  review,  discuss  and 
evaluate  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidei\tial  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research:  93.397.  Cancer  Centers 
Support:  93.398.  Cancer  Research  Manpower: 
93.399.  Cancer  Control) 


Dated:  February  2. 1998. 
LaVarne  Y.  Stringfield. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  98-3094  Filed  2-6-98;  8:45  am) 

BtLUNQ  COOC  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review,  discuss  and 
evaluate  grant  applications. 

Committee  Name:  Subcommittee  G — 
Education. 

Date.  March  10-11. 1998. 

Time:  March  10 — 8:00  a.m.  to  Recess: 
March  11 — 8:00  a.m.  to  Adjournment. 

Place:  Holiday  Inn— Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Harvey  P.  Stein,  Ph.D.. 
Scientiflc  Review  Administrator,  National 
Cancer  Institute.  NIH.  6130  Executive  Blvd., 
North.  Room  61 IB.  Bethesda,  MD  20892- 
7403,  Telephone:  301-496-7481. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  Control) 

Dated:  February  2. 1998. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-3095  Filed  2-6-98;  8:45  ami 

MLUNO  COOC  4i4»-9%.tt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Puusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  following 
National  Heart.  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meeting; 

Name  of  SEP:  Sleep  Academic  Award 
Applications. 

Date:  March  9. 1998. 

Time:  9:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  Maryland 
20815. 

Contact  Person:  Louise  P.  Corman.  Ph.D., 
Two  Rockledge  Center.  Room  7180,  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)  435-0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  National  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research:  and  93.839.  Blood 
Diseases  and  Resources  Research.  National 
Institutes  of  health) 

Dated:  February  2, 1998. 
La  Vane  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3096  Filed  2-6-98:  8:45  am) 

atUMG  COOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Ctoaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Heart,  Lung,  and  Blood 
Program  Project  Review  Conunittee. 

Date:  March  19-20. 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Contact  Person:  Dr  Jeffrey  H.  Hurst, 
Scientific  Review  Administrator,  NHLB/ 
Review  Branch,  6701  Rockledge  Drive.  Rm. 
7208.  Bethesda.  Maryland  20892.  (301)  435- 
0303. 

Purpose/Agenda:  To  review  and  evaluate 
program  project  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c}(6).  Title  5  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 


commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  January  27. 1998. 
UVeme  Y.  Stringfield, 
Conunittee  Management  Office,  NIH. 
(FR  Doc.  98-3099  Filed  2-6-98:  8:45  am) 
■UMO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Open  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  Sleep  Disorders 
Researdi  Advisory  Board,  and  its 
Education  and  Sleep  Research 
Subcommittees,  National  Center  on 
Sleep  Disorders  Research,  National 
Heart,  Lung,  and  Blood  Institute. 

Name  of  Meeting:  Education 
Subcommittee. 

Date:  March  10, 1998. 

Time:  1:00  p.m.-4:30  p.m. 

Place:  Natcher  Building  (45),  Conference 
Room  D.  45  Center  Drive.  Bethesda, 
Maryland  20892. 

Purpose/ Agenda:  To  discuss  education 
related  priorities  and  programs. 

Name  of  Meeting:  Sleep  Research 
Subcommittee. 

Date:  March  10. 1998. 

Time:  7:00  p.m.-10:00  p.m. 

Place:  Bethesda  Hyatt  Regency  Hotel. 
Susquehanna/Sevem  Conference  Room.  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20892. 

Purpose/ Agenda:  To  review  sleep  research 
priorities  and  programs. 

Name  of  Meeting:  Sleep  Disorders  Research 
Advisory  Board. 

Dote.  March  11. 1998. 

Time:  9:00  p.m.-4:00  p.m. 

Place:  Natcher  Building  (45).  Conference 
Room  D.  45  Center  Drive.  Bethesda, 
Maryland  20692. 

Purpose/Agenda:  To  discuss 
recommendations  on  the  implementation  and 
evaluation  of  the  National  Center  on  Sleep 
Disorders  Research  programs. 

Attendance  by  the  public  will  be  limited  to 
space  available. 

Individuals  who  plan  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  in  advance  of  the 
meeting. 


Dr.  fames  P.  Kiley,  Executive  Secretary  and 
Director,  National  Center  on  Sleep  Disorders 
Research.  NHLBI.  Two  Rockledge  Center, 
Suite  10018, 6701  Rockledge  Drive.  MSC 
7952.  Bethesda.  Maryland  20892-7952.  (301) 
43&-0199,  will  furnish  meeting  and  member 
information. 

Dated:  January  27, 1998. 

LaVeme  Y.  Strhigfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3100  Filed  2-6-98;  8:45  am] 

MUMQ  CODE  414»-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Atxise; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meetings. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Organization  and 
Management  of  Drug  Abuse  Treatment 
Services). 

Date:  March  4, 1998.  ,^,- 

Time:  8:30  a.m. 

Place:  Key  Bridge  Marriott  Hotel.  1401  Lee 
Highway.  Arlington,  VA  22209. 

Contact  Person:  Raquel  Crider.  Ph.D., 
Scientific  Review  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-9042. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Strategic  Program  for 
Innovative  Research  on  Cocaine  (and  other 
Psychomotor  Stimulants)  Addiction 
Pharmacotherapy). 

Date:  March  18-19,  1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Khursheed  Asghar.  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-2620. 

The  meetings  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
f>atentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277.  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards:  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 


Research  Training;  93.279.  Drug  Abuse 
Research  Programs) 

Dated:  January  30, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-3097  Filed  2-6-98;  8:45  am) 

BIUMQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dialietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  Meetings: 

Name  of  Sep:  ZDKl  GRB  BCl. 

Date:  February  12. 1998. 

Time:  3:00  pm. 

Place:  Room  6as-25S.  Natcher  Building. 
NIH  (Telephone  Conference  Call). 

Contact:  Ned  Feder,  Ph.D..  Review  Branch. 
DEA.  NIDDK,  Natcher  Building.  Room  6as- 
25S.  National  Institutes  of  Health,  Bethesda. 
Maryland  20892-6600,  Phone:  (303)  594- 
8890. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

This  notice  is  t>etng  published  less  than  IS 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  Sep:  ZDKl  GRB4  ClB. 

£tofe;  February  20. 1998. 

Time:  3:00  pm. 

Place:  Room  6as-37A,  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  WilKam  Elzingd.  Ph.D.,  Review 
Branch,  DEA.  NIDDK,  Natcher  Building, 
Room  6as-37A.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600,  Phone: 
(301)  594-8895. 

Purpose/ Agenda:  To  Review  and  evaluate 
contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5 
U.S.C.  Applications  and/or  pro(>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 
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[>ated:  February  2. 1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  98-3098  Filed  2-fr-98;  8:45  am) 

aiLUNO  COOC  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Lik>rary  of  Medicine;  Notice  of 
Meeting  of  the  Literature  Selection 
Tectinical  Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine  (NLM),  on  February  5-6. 
1998.  convening  at  9  a.m.  on  February 

5  and  at  8:30  a.m.  on  February  6  in  the 
Board  Room  of  the  National  Library  of 
Medicine.  Building  38.  8600  Rockville 
Pike.  Bethesda.  Maryland. 

The  meeting  on  February  5  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Lois  Ann  Coiaianni  at  (301) 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B).  Title  5 
U.S.C..  and  section  10  of  Public  Law  92- 
463.  the  meeting  will  be  closed  on 
February  5  from  10:30  a.m.  to 
approximately  5  p.m.  and  on  February 

6  from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine. 

The  presence  of  individuals 
associated  with  these  publications  is 
likely  to  significantly  frustrate 
implementation  of  proposed  action  by 
NLM  by  hindering  fair  and  open 
discussion  and  evaluation  of  individual 
journals  by  the  Committee  members. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mrs.  Lois  Ann  Coiaianni.  ScientiTic 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine.  8600  Rockville  Pike. 
Bethesda.  Maryland  20894.  telephone 
number:  (301)  496-6921.  will  provide  a 
summary  of  the  meeting,  rosters  of  the 


committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  February  3,  1998. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-3093  Filed  2-6-98;  8:45  am) 

WLUNO  OOK  4MO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Method  of  Detemiining  the 
Presence  of  Functional  p53  in 
Mamnrtalian  Cells 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health,  Department  of  Health  and 
Human  Services,  is  contemplating  the 
grant  of  an  exclusive  world-wide  license 
to  practice  the  inventions  embodied  in 
U.S.  Patent  Applications  SN  07/974,960; 
08/288.872  which  issued  as  U.S.  Patent 
5,616.463;  08/432,176  and 
corresponding  foreign  patent 
applications  entitled,  "Method  of 
Determining  the  Presence  of  Functional 
pS3  in  Mammalian  Cells"  to  Chrysallis 
Research  Laboratories,  San  Francisco, 
CA.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America  and  Johns 
Hopkins  University. 

The  pros[>ective  exclusive  license 
field  of  use  may  be  limited  to:  FDA 
approved  in-vitro  diagnostic  kit  for 
cancer. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  t>efore  May  11, 
1998  will  be  considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  )oseph  K.  Hemby,  Jr..  J.D.. 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville, 
Maryland  20852-3804;  Telephone:  (301) 
496-7735  ext.  265;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement. will  be  required  to  receive 
copies  of  the  patent  applications. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 


209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  ninety  (90)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  describes  a  specific 
gene.  GADD45.  whose  expression  is 
dependent  on  the  presence  of  functional 
p53  in  cells  and  tumors,  as  well  as 
methods  by  which  the  presence  of  this 
gene  may  be  detected.  It  also  describes 
a  diagnostic  kit  utilizing  a  nucleic  acid 
sequence  capable  of  binding  functional 
p53.  which  is  then  measured  to  detect 
the  presence  of  p5  3. 

Applications  tor  a  license  in  the 
exclusive  field  of  use  filed  in  response 
to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  licenses.  Comments  and 
objections  submitted  to  this  notice  will 
not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law.  will  not  be  released  under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552. 

Dated:  lanuary  30.  1998 

Barbara  M.  McGarey. 

Depu  ty  Director.  Office  of  Technology 
Transfer. 

IFR  Doc.  98-3101  Filed  2-6-98;  8:45  am] 

aiUJNO  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Atxise  and  Mental  Health 
Services  Admlr>istration 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration's  (SAMHSA's) 
Advisory  Committee  for  Women's    • 
Services  and  Center  for  Substance 
Abuse  Prevention's  Drug  Testing 
Advisory  Board  in  February  and  March. 
1998. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  and  update  on 
policy  and  program  issues  relating  to 
women's  substance  abuse  and  mental 
health  service  needs  at  SAMHSA, 
including  the  SAMHSA  Fiscal  Year 
1998  budget  and  the  President's  Fiscal 
Year  99  budget:  Knowledge 
Development  and  Application  Grants; 
and  future  women's  policy  and  program 
directions  at  SAMHSA. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 


as  Contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela  M.  Perry. 
Executive  Secretary.  Advisory 
Committee  for  Women's  Services.  Office 
for  Women's  Services.  SAMHSA. 
Parklawn  Building,  Room  13-99,  5600 
Fishers  Lane.  Roclcville,  Maryland 
20857,  Telephone:  (301)  443-5184,  e- 
mail:  pmcdonneOsamhsa.gov. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory 
Committee  for  Women's  Services. 

Meeting  Date(S):  February  23-24, 
1998. 

Place:  Twinbrook  Room,  DoubleTiee 
Hotel,  1750  Rockville  Pike,  Rockville, 
MD  20852. 

Ppen:  February  23, 1998. 9:00  a.m.  to 
5:00  p.m.;  February  24. 1998. 8:30  a.m. 
to  12:00  p.m. 

Contact:  Pamela  M.  Perry,  Room  13- 
99,  Parklawn  Building,  Telephone  (301) 
443-5184. 

The  first  day  (March  10)  of  the  Drug 
Testing  Advisory  Board  (DTAB)  meeting 
will  be  open  and  will  include  a  roll  call, 
general  announcements,  and  a 
discussion  of  various  program  , 
procedural,  and  technical  issues.  The 
preliminary  agenda  for  the  open  session 
includes,  but  is  not  limited  to.  the 
following  topics:  brief  review  of  the  new 
opiate  testing  levels,  FDA  policy  on 
home  collection/test  kits,  a  new  policy 
for  testing  adulterated  specimens, 
proposed  policy  for  reporting  results 
electronically,  and  testing  alternative 
specimens  and  technologies.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  Contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

The  second  day  (March  11)  of  the 
DTAB  meeting  involves  the  review  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  the 
second  day  of  the  meeting  will  be  dosed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  5  U.S.C.  S52b(c)  (2).  (4),  and  (6) 
and  5  U.S.C  App.  2,  section  10(d). 

An  agenda  for  this  meeting  and  a 
roster  of  board  members  may  be 
obtained  bum:  Ms.  Giselle  Hersh. 
Division  of  Woriiplace  Programs,  Room 
12A-54,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone  (301)  443-6014. 


Substance  program  information  may 
be  obtained  from  the  Contact  whose 
name  and  telephone  number  is  listed 
•below. 

Committee  Name:  Drug  Testing 
Advisory  Board. 

\feeting  Date:  March  10-11. 1998 

Place:  Gaithersburg  Hilton,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Open:  March  10, 1998,  8:30  a.m.— 
4:00  p.m. 

Closed:  March  11, 1998,  8:30  a.m.— 
4:00  p.m. 

Contact:  Donna  M.  Bush,  Ph.D., 
Executive  Secretary,  Telephone:  (301) 
443-6014  and  FAX:(301)  443-3031. 

Dated:  Febnury  3. 1998. 
leriLqiov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  98-3156  Filed  2-«-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTCRIOR 

Hsh  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  incidantai  Talca 
Permtt  for  the  Wilder  Sand  Quarry 
Project,  Santa  Cruz  County,  Callfomia 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  Graniterock  Company  (Craniterock) 
of  Watsonville.  California,  has  applied 
to  the  Fish  and  Wildlife  Service  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(l](B]  the  Endangered 
Species  Act  of  1973.  as  amended.  The 
proposed  30-year  permit  would 
authorize  the  incidental  take  of  the 
federally  listed  as  threatened  California 
red-legged  frog  (Rana  aurora  draytonii) 
during  sand  mining  and  reclamation  at 
the  Wilder  Sand  Quarry  in  Santa  Cruz 
County,  California. 

This  notice  announces  the  availability 
of  the  permit  application  and  the 
environmental  assessment.  The  permit 
apphcation  includes  the  habitat 
conservation  plan  for  the  California  red- 
legged  frog  on  the  Wilder  Sand  Quarry 
project  and  an  implementing  agreement. 
The  plan  fully  describes  the  proposed 
project  and  the  measures  Graniterock 
would  undertake  to  minimize  and 
mitigate  project  impacts  to  the 
California  red-legged  frog. 

Comments  are  specifically  requested 
on  the  appropriateness  of  the  "No 
Surprises"  assurances  contained  in  this 
application  (section  12.3.a  of  the 


implementing  agreement).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 
DATES:  Written  comments  should  be 
received  on  or  before  March  11,  1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  K.  Noda.  Field 
Supervisor,  Fish  and  Wildlife  Service. 
2493  Portola  Road,  Suite  B.  Ventura, 
California  93003.  Written  comments 
may  also  be  sent  by  facsimile  to  (805) 
644-3958. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pereksta.  Fish  and  Wildlife 
Biologist,  at  the  above  address;  or 
telephone  (805)  644-1766). 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Ventura  Fish  and  Wildlife 
Office  at  the  above  referenced  address  or 
telephone.  Documents  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background  Infonnation 

Graniterock  proposes  to  resume 
mining  and  initiate  reclamation  at  the 
Wilder  Sand  Quarry.  The  site  is  luiown 
to  support  populations  of  the  California 
red-legged  frog.  Graniterock  has  an 
existing  mining  permit  from  the  County 
of  Santa  Cruz  (County)  to  mine  the 
proposed  area,  as  well  as  an  approved 
reclamation  plan.  The  proposed  project 
consists  of  reclaiming  areas  where  past 
mining  occurred,  mining  in  a  new  area, 
and  final  reclamation. 

At  Wilder  Sand  Quarry,  Graniterock 
mines  sand  from  upland  areas  and 
washes  it  using  well  water  that  has  been 
reclaimed  and  recirculated  onsite  since 
1967.  Use  Permit  2791-U.  issued  by  the 
Coimty  in  May  1967.  allows  Graniterock 
to:  (a)  Remove,  process.:store.  transport, 
and  sell  natural  materials,  and  (b)  install 
and  operate  machinery  for  such 
removal,  storage,  transportation,  and 
sale,  including  covered  belt  conveyor 
and  rail  loading  facilities. 

Graniterock  possesses  a  vested  right  to 
mine  the  entire  310  acres  identified  in 
its  use  permit.  Graniterock's  operations 
also  are  subject  to  the  requirements  of 
the  California  Surfece  Mining  and 
Reclamation  Act  (Reclamation  Act)  and 
the  County  mining  ordinance,  and  to 
permits,  conditions,  and  agreements 
with  other  relevant  agencies. 

In  compliance  with  conditions  of  the 
Reclamaticm  Act.  Graniterock  idled 
operations  at  its  Wilder  Sand  Quarry 
prior  to  June  30, 1990.  On  December  11, 
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1996,  the  County,  acting  as  lead  agency 
for  the  State  of  California,  certified  the 
Wilder  Environmental  Impact  Report, 
and.  as  the  lead  agency  for  the 
Reclamation  Act.  approved  the  Wilder 
reclamation  plan,  allowing  the 
operation  to  be  reopened.  Graniterock 
now  needs  only  an  incidental  take 
permit  for  the  California  red-legged  frog 
from  the  Service  to  recommence  its 
operations. 

Graniterock  has  two  project 
objectives.  The  first  objective  is  to 
reclaim,  to  Reclamation  Act  standards, 
areas  disturbed  during  the  sand  mining 
activities  conducted  from  1967  to  1990. 
These  areas  are  currently  planted  with 
erosion  control  grasses  that  will  be 
replaced  with  native  California  grasses. 
The  process  will  involve  a  program  of 
planting  and  seasonally  controlled  goat 
grazing  to  achieve  a  predominance  of 
the  native  CaUfomia  grasses.  This 
process  will  have  no  impact  on  the 
California  red-legged  frog  population. 
The  second  objective  is  to  mine  and 
process  sand,  and  to  a  lesser  extent  clay, 
from  the  20-acre  site  approved  for  sand 
mining  on  December  11, 1996.  and  to 
revegetate  mined  areas  concurrently  in 
accordance  with  the  requirements  of  the 
Reclamation  Act  to  minimize  areas  of 
disturbed  uplands. 

Graniterock  needs  an  incidental  take 
permit  from  the  Service  because  listed 
wildlife  species  are  protected  against 
"take"  pursuant  to  section  9  of  the 
Endangered  Species  Act.  That  is.  no  one 
may  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill.  trap,  capture  or  collect 
listed  animal  species,  or  attempt  to 
engage  in  such  conduct  (16  USC  1538). 
The  Service,  however,  may  issue 
permits  to  take  listed  animal  species  if 
such  taking  is  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  species  are  at  50  CFR  17.32. 

The  Service  proposes  to  issue  a  30- 
year  permit  to  Graniterock  for  incidental 
take  of  California  red-legged  frogs  from 
mining  and  reclamation  activities  on 
approximately  125  acres  of  the  310-acre 
Wilder  Sand  Quarry.  California  red- 
legged  frogs  have  been  found  in  10  of 
the  13  artificial  ponds  within  the  Wilder 
Sand  Quarry  project  area.  California  red- 
legged  frogs  also  have  been  found  south 
of  the  project  area  in  three  agricuhural 
ponds  and  a  lagoon. 

Graniterock's  habitat  conservation 
plan  contains  measures  to  minimize  and 
mitigate  the  impacts  of  the  sand  mining 
and  reclamation  to  the  California  red- 
legged  frog  and  its  habitat  and  to  further 
the  conservation  of  the  species.  For 
phase  1  of  the  proposed  project 
(reclamation  of  previously  mined  areas). 
Graniterock  will:  implement  all 


mitigation  measures  described  in  tnia 
habitat  conservation  plan  for  the 
projected  future  incidental  fake  of  the 
California  red-legged  frog  during  the 
initial  project  stage,  concurrent  with  the 
reuse  of  the  site  for  sand  mining: 
establish  a  10.5-acre  habitat 
compensation  area,  which  will  have  a 
restricted  covenant  placed  on  the  title; 
revise  the  reclamation  plan  prepared  in 
compliance  with  the  Reclamation  Act  to 
include  characteristics  of  California  red- 
legged  frog  habitat  in  revegetation 
efforts:  implement  a  long-term 
monitoring  program  to  ensure  that 
mitigation  measures  are  successful  and 
to  initiate  remediation  measures,  if 
necessary;  implement  measures  to 
control  bullfrogs  and  non-native  fish 
species;  implement  a  worker  education 
program;  conduct  preconstruction 
surveys  in  areas  scheduled  for 
temporary  disturbance  during 
reclamation  activities;  remove  excess 
sediment  and  vegetation  from  sediment 
ponds  to  retain  the  characteristics  of 
CaUfomia  red-legged  frog  habitat;  and 
prohibit  the  use  of  chemical  weed 
control  in  aquatic  systems. 

For  phase  2  of  the  proposed  project 
(mining  with  concurrent  and  final 
reclamation),  Gcaniterock  will:  modify 
the  mining  plan  to  minimize 
disturbance  of  riparian  corridors, 
including  removal  of  an  existing  road, 
creation  of  50-foot-wide  buffer  zones, 
and  installation  of  fencing  to  keep 
California  red-legged  frogs  off  the  access 
road;  remove  excess  sediment  and 
vegetation  from  sediment  ponds  to 
retain  characteristics  of  California  red- 
legged  frog  habitat;  conduct 
preconstruction  surveys  in  areas 
scheduled  for  temporary  disturbance 
during  mining  and  reclamation 
operations;  prohibit  the  use  of  chemical 
weed  control  in  aquatic  systems; 
implement  a  long-term  monitoring 
program  to  ensure  that  mitigation 
measures  are  successful  and  initiate 
additional  remediation  measures,  if 
necessary;  retain  existing  sediment 
ponds  after  mining  is  completed  as  part 
of  Graniterock's  wetland  banking 
program;  and  provide  the  Service  with 
20  years  of  onsite  monitoring  of 
California  red-legged  frogs  by  the  time 
that  Graniterock  completes  its  mandated^ 
post-mining  reclamation  activities. 

The  habitat  conservation  plan  and 
implementing  agreement  also  define 
measures  to  ensure  that  the  elements  of 
the  plan  are  implemented  in  a  timely 
manner.  Funding  sources  for 
implementation  of  the  plan,  actions  to 
be  taken  should  unforeseen  events 
occur,  alternatives  to  the  proposed 
project,  and  other  measures  required  by 
the  Service  are  also  discussed.  The 


implementing  agreement,  reports 
documenting  the  presence  of  California 
red-legged  frogs  in  the  project  area,  and 
other  pertinent  supporting  documents 
are  included  as  appendices  of  the  plan. 

Environmental  Assessment 

The  environmental  assessment 
considers  the  consequences  of  the 
proposed  action,  a  no  action  alternative, 
and  a  mining  with  camping  as  the  end 
use  alternative.  A  no  take  alternative 
was  not  feasible  because  the  widespread 
distribution  of  the  California  red-legged 
frog  on  site  precluded  redesigning  the 
project  to  completely  avoid  take  while 
achieving  the  mining  goals.  The 
proposed  action,  issuance  of  an 
incidental  take  permit,  would  require 
Graniterock  to  implement  its  habitat 
conservation  plan  (see  Background  for  a 
description  of  the  proposed  action). 

The  no  action  alternative  would  be 
implemented  if  the  Service  did  not  issue 
a  section  10(a)(1)(B)  permit  for  the 
proposed  project.  However,  if 
Graniterock  does  not  obtain  an 
incidental  take  permit,  they  or  the 
County  would  reclaim  the  site  using 
bond  monies  posted  by  Graniterock  in 
accordance  with  the  Reclamation  Act. 
Therefore,  this  alternative  also  includes 
the  assumption  that  the  site  would 
eventually  be  reclaimed.  The  end  use  of 
the  reclaimed  site  is  unknown  under 
this  alternative.  For  example, 
Graniterock  may  develop  a  mitigation 
bank  on  site,  or  the  site  could  be  used 
as  open  space  that  would  become  part 
of  the  surrounding  Wilder  Ranch  State 
Park  and  would  be  used  for  passive 
recreation  such  as  hiking,  bicycling,  and 
nature  walking. 

Under  the  mining  with  camping  as 
end  use  alternative,  mining  activities 
would  be  the  same  as  described  for  the 
proposed  action;  however,  this 
alternative  would  result  in  camping, 
rather  than  open  space,  as  an  end  use  of 
the  site.  This  alternative  also  would 
require  the  issuance  of  an  incidental 
take  permit  for  the  California  red-legged 
fit>g.  The  proposed  end  use  of  the 
Wilder  Saind  Quarry  under  this 
alternative  includes  campgrounds,  an 
environmental  educational  center,  and 
various  support  facilities.  Graniterock 
would  continue  its  sand  harvesting 
operation  and  campgrounds  would  be 
operated  concurrently  with  the  mining. 

This  notice  is  provided  pursuant  to 
section  10  (a)(1)(B)  of  the  Endangered 
Species  Act  and  Service  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6).  The  Service  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 


meets  the  requirements  of  law.  If  the 
Service  determines  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
listed  species.  A  final  decision  on 
permit  issuance  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
noUce. 

Dated:  |anuary  29, 1998. 

Thomas  Dwyer, 

Acting  Regional  Director,  Region  1.  Portland. 
Oregon. 

(FR  Doc.  98-3153  Filed  2-6-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-aaO-l  430-01;  CACA  7912.  CACA  8153] 

Public  Land  Order  No.  7200,  and  one 
Opening  Order,  Califomia;  Corrections 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  This  notice  corrects  the 
following  two  orders: 

(1)  Public  Land  Order  No.  7200. 
which  was  published  on  June  12, 1996 
at  page  29758  (61  FR  29758),  as  FR  Doc. 
96-14802: 

On  page  29758,  in  the  third  column, 
under  T.  46  N.,  R.  7  W.,  which  reads 
"Sec.  30.  E»/4EV2SEV4  and 
l^JWV4NEV4SEV4."  is  hereby  corrected  to 
read  "Sec.  36.  EVaEViSE'A  and 
NWV4NEV4SEV4." 

(2)  Order  Providing  for  Opening  of 
Lands  Subject  to  Section  24  of  the 
Federal  Power  Act.  which  was 
published  on  July  24, 1997  at  page 
39861  (62  FR  39861).  as  FR  Doc.  97- 
19411): 

On  page  39861,  in  the  second  column, 
and  in  paragraph  4  under  T.  48  N.,  R. 
5  W..  which  reads  "Sec.  34.  WV2NEV4. 
NEV4NWV4,  SV2SWV4,  and  SEV4"  is 
hereby  corrected  to  read  "Sec.  34, 
WViNEV4.  NWV4NWV4,  SV2SWV4,  and 
SEV4" 

Dated:  Fetnuary  3, 1998. 
DuaneMuti, 

Acting  Chief,  Branch  of  Lands. 
[FR  Doc.  98-3192  Filed  2-6-98;  8:45  am) 

WUJNO  COM  431*-«fr.# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-S42-4212-13;  llTU-76188] 

Filing  of  State  Indemnity  Selection 
Application;  Utah 

AQE>ICY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  On  December  2, 1996,  the 
State  of  Utah  filed  a  state  indemnity 
selection  application,  UTU-76188,  to 
have  5,025.94  acres  of  federally-owned 
land  and  interest  in  land  transferred  to 
the  State  of  Utah  pursuant  to  section 
2275  and  2276  of  the  Itevised  Statutes, 
as  amended,  (43  U.S.C.  851-652). 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  O.  Williams.  Bureau  of  Land 
Management,  Utah  State  Office,  324 
South  State  Street,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  84145-0155,  801-539- 
4107. 

SUPPI.aMCNTARY  INFORMATION:  Of  the 
5,025.94  acres  filed  under  this 
application:  525.05  acres  were  rejected 
due  to  inconsistency  with  planning;  and 
1121.36  acres  were  rejected  due  to  prior 
segregation  and  conveyance.  The  lands 
containing  the  federally-owned  lands 
and  interests  in  land  included  in  this 
application  are  described  as  follows: 

Salt  Lake  Meridian.  Utah 
T.  35  S.,  R.  4'/4  W., 

Sec.  9,  Lots  3,  4,  SE'A; 

Sec.  16,  Lots  1  thru  4,  E'/z 

Sec.  19,  Lots  1,2,  E'/iNWV4,  NE'/. 

Sec.  30,  Lots  2,  3, 4,  EViW^/i.  EV2. 
T.  35  S.,  R.  5  W., 

Sec.  24,  NEV4 

Sec.  25,  S'ANE'A,  SEV4,  SPASWA. 
T.  36S.,  R.  11  E.. 

Sec.  15,  All; 

Sec.  29,  SWV4,  W'/iSEV4. 
T.  37  S.,  R.  11  E., 
Sec.  5,  Lots  1  thru  4,  SWN'/z.  S'/i. 

The  lands  described  contain  3.379.53  acres 
located  in  Garfield  County. 

The  filing  of  this  application 
segregates  the  federally-owned  lands 
and  interests  in  land  from  settlement, 
sale,  location,  or  entry  under  the  public 
land  laws,  including  the  mining  laws 
but  not  the  mineral  leasing  act.  This 
segregative  effect  shall  terminate  upon 
the  issuance  of  a  document  of 
conveyance  to  these  federally-owned 
lands  and  interests  in  lands,  or  upon  the 
publication  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segregation, 
or  upon  the  expiration  of  two  years  from 


the  date  of  the  filing  of  this  application, 
whichever  occurs  first. 
Teren  L.  Catlin 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  98-3164  Filed  2-6-98;  8:45  am) 

mUMO  CODE  431»-00-P 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
[UT-930-08-1020-0(q 

Notice  of  Proposed  Supplementary 
Rule 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed 
supplementary  rule  to  require  the  use  of 
certified  noxious  weed-free  forage  on 
Bureau  of  Land  Management  (BLM)- 
administered  lands;  in  Utah.  Prevention 
of  the  spread  of  noxious  weeds  on  BLM- 
administered  lands  in  Utah. 

summary:  The  State  Director  of  the 
Bureau  of  Land  Management  (BLM)  in 
Utah  is  proposing  a  requirement  that  all 
visitors  and  permittees  using  BLM  lands 
in  Utah  use  certified  noxious  weed-free 
hay,  straw,  or  mulch  when  visiting  the 
public  lands.  This  requirement  will 
affect  visitors  who  use  hay,  straw  or 
mulch  on  the  BLM-administered  lands 
in  Utah  such  as:  recreationists  using 
pack  and  saddle  stock,  ranchers  with 
grazing  permits,  outfitters,  guides,  and 
permittees,  lessees  or  contractors  who 
use  straw  or  other  mulch  for  reseeding 
purposes.  These  individuals  or  groups 
would  be  required  to  purchase  certified 
noxious  weed-free  forage  products,  or 
use  other  approved  products  such  as 
processed  grains  and  pellets  while  on 
BLM-administered  lands  in  Utah. 
DATES:  Comments  concerning  the 
proposal  should  be  received  on  or 
before  March  11, 1998. 

ADDRESSES:  Send  written  comments 
concerning  the  Utah  requirement  to: 
State  Director  (930),  USDI,  Bureau  of 
Land  Management,  P.O.  Box  45155,  Salt 
Lake  Qty.  UT  84145-0155.  Electronic 
mail  comments  will  also  be  received 
via:  inet:lmaxfiel@ut.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Maxfield,  Rangeland  Management 
Specialist,  Biological  Resources, 
Division  of  Natural  Resources,  Bureau  of 
Land  Management,  Utah  State  Office, 
P.O.  Box  45155,  Salt  Lake  Qty,  UT 
84145-0155,  or  phone  (801-539-4059). 
SUPPLBNENTARY  INFORMATION:  Noxious 
weeds  are  a  serious  problem  in  the 
western  United  States.  Estimates  of  the 
rapid  spread  of  weeds  in  the  west 


6580 


Federal  Register /Vol.  63,  No.  26 /Monday.  February  9.  1998 /Notices 


Federal  Regfater/Vol.  63.  No.  26 /Monday.  February  9,  1998 /Notices 


6581 


include  2.300  acres  per  day  on  BLM- 
administered  lands  and  4.500  acres  per 
day  on  all  western  public  lands.  Species 
like  Leafy  Spurge,  Squarrose  Knapweed. 
S{>otted  Knapweed.  Russian  Knapweed. 
Musk  Thistle,  Dalmatian  Toadflax, 
Purple  Loosestrife,  and  many  others  are 
alien  to  the  United  States  and  have  no 
natural  enemies  to  keep  their 
populations  in  balance.  Consequently, 
these  undesirable  weeds  invade  healthy 
ecosystems,  displace  native  vegetation, 
reduce  species  diversity,  and  destroy 
wildlife  habitat.  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
revegetation  efforts,  reduce  domestic 
and  wild  ungulates'  grazing  capacity, 
occasionally  irritate  public  land  users 
by  aggravating  allergies  and  other 
ailments,  and  threaten  federally- 
protected  plants  and  animals. 

To  curb  the  spread  of  noxfous  weeds, 
a  growing  number  of  western  states  have 
jointly  developed  noxious  weed-free 
forage  certification  standards,  and.  in 
cooperation  wixh  various  federal,  state, 
and  county  agencies,  passed  weed 
management  laws.  Utah  BLM's  Resource 
Advisory  Council  developed  guidelines 
requiring  only  hay  cubes,  hay  pellets 
made  from  weed  free  hay.  or  certified 
weed-free  hay  to  be  fed  on  BLM  lands. 
This  guideline  was  approved  by  both 
the  Utah  BLM  State  Director  and  the 
Secretary  of  the  Interior  in  May,  1997. 
Because  hay  and  other  forage  products 
containing  noxious  weed  seed  are  part 
of  the  infestation  problem.  Utah  has 
developed  a  state  hay  inspection- 
certincation-identification  process, 
participates  in  a  regional  inspection- 
certification-identiflcation  process  and 
encourages  forage  producers  in  Utah  to 
grow  noxious  weed-free  products. 

The  Intermountain  and  Rocky 
Mountain  Regions  of  the  United  States 
Forest  Service.  Department  of 


Agriculture,  have  implemented  similar 
policies  for  National  Forest  lands  in 
1994.  The  BLM  in  Colorado 
implemented  a  standard  stipulation  on 
all  Special  Recreation  Permits  in  1994 
requiring  holders  of  those  permits  to  use 
certified  weed- free  products.  This 
proposal  will  provide  a  standard 
regulation  for  all  users  of  BLM  lands  in 
Utah  and  will  provide  for  coordinated 
management  with  National  Forest  lands 
across  jurisdictional  lines. 

In  cooperation  with  the  State  of  Utah 
and  the  U.S.  Forest  Service.  Utah  BLM 
is  proposing  a  ban  on  hay,  straw  or 
mulch  that  has  not  been  certified  weed 
free.  This  proposal  includes  a  public 
information  plan  to  ensure  that:  (1)  this 
ban  is  well  publicized  and  understood: 
and  (2)  BLM  visitors  and  land  users  will 
know  where  they  can  purchase  state- 
certified  hay  or  other  products. 

The  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

For  the  reasons  stated  above,  under 
the  authority  of  43  CFR  8365.1-5.  the 
Utah  State  Office,  BLM.  proposes 
supplementary  rules  to  read  as  follows: 

Supplementary  Rules  to  Require  the 
Use  of  Certified  Noxious  Weed-Free 
Forage  on  Bureau  of  Land 
Management-Administered  Lands  in 
Utah 

(a)(1)  To  prevent  the  spread  of  weeds 
on  BLM-administered  lands  in  Utah, 
effective  March  6,  1998.  all  BLM  lands 
within  the  State  of  Utah,  at  all  times  of 
the  year,  shall  be  closed  to  possessing  or 
storing  hay,  straw,  or  mulch  that  has  not 
been  certified  as  free  of  prohibited 
noxious  weed  seed. 

(2)  Certification  will  comply  with 
Regional  "Forage  Certification  program 
for  noxious  weed  seed-free  forage  and 
noxious  weed-free  forage",  jointly 
developed  by  the  States  of  Utah.  Idaho, 
Montana.  Colorado.  Wyoming,  New 
Mexico,  Arizona,  and  Nevada.  A 


brochure  called  Q  &  A  about  the 
Regional  Forage  Certification  Program 
for  Noxious  Weed  Seed-Free  Forage  and 
Noxious  Weed-Free  Forage  is  available. 

(3)  The  following  persons  are  exempt 
from  this  order:  anyone  with  an 
unexpired  permit  signed  by  BLM's 
authorized  officer  at  the  Field  Office 
specifically  authorizing  the  prohibited 
act  or  omission  within  that  Field  OfHce 
Area. 

(b)  Any  person  who  knowingly  and 
willfully  violates  the  provisions  of  these 
supplemental  rules  regarding  the  use  of 
noncertified  noxious  weed-free  hay, 
straw,  or  mulch  when  visiting  Bureau  of 
Land  Management-administered  lands 
in  Utah,  without  authorization  required, 
may  be  commanded  to  appear  before  a 
designated  United  States  Magistrate  and 
may  be  subject  to  a  fine  of  no  more  than 
$1,000  or  imprisonment  of  not  more 
than  12  months,  or  both,  as  defined  in 
43  United  States  Code  1733(a). 

Dated:  lanuary  30. 1998. 
G.  William  Lamb, 
Utah  State  Director. 
(PR  Doc.  98-3165  Filed  2-6-98;  8:45  am) 

BILUNaCOOE  4310-OS-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of 
Information — Opportunity  for  Public 
Comment 

agency:  Department  of  the  Interior, 
National  Park  Service,  and  5  Units  of 
the  National  Park  System. 

ACnON:  Notice  and  request  for 
comments. 

StJMMARY:  The  University  of  Vermont  is 
proposing  to  conduct  four  projects  at  up 
to  five  parks  during  FY  98: 


NPS  unit 


(1)  Yosemrte  NatKXiaJ  Park 

(2)  Statue  of  Ltberty/Ellis  Island  National  Monuments 

(3)  GoMen  Gate  National  Reaeation  Area: 

(A)  Alcatraz  Island  

(B)  Muir  Woods 

Totals  


Estimated 
number  of  re- 
sponses 


3000 


Estimated  bur- 
den hours 


1500 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
(NPS)  is  soliciting  comments  on  the 
need  for  gathering  the  information  in 


the  proposed  visitor  studies  listed 
above.  "The  NPS  is  also  asking  for 
comments  on  the  practical  utility  of  ttie 
information  being  gathered;  the 
accuracy  of  the  burden  hour  estimate; 


ways  to  enhance  the  quality,  utility,  and     technology. 


clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  to  respondents,  including  the 
use  of  automated  information  collection 
techniques  or  other  forms  of  information 


The  NPS  goal  in  conducting  these 
surveys  is  to  identify  characteristics,  use 
patterns,  perceptions,  preferences,  and 
opinions  of  visitors  about  management 
and  services  in  these  parlu.  In  addition, 
each  project  will  identify  indicators  and  - 
standards  of  quality  for  the  visitor 
experience. 

Results  of  all  of  the  surveys  will  be 
used  by  NPS  managers  in  their  ongoing 
planning  and  management  activities  to 
improve  visitor  services,  protect  park 
resources,  and  better  serve  the  park's 
current  and  potential  future  visitors. 
DATES:  Public  comments  will  be 
accepted  on  or  before  April  10, 1998. 
SBilO  C0MMPIT8  TO:  Dr.  Robert  E. 
Manning,  Professor,  School  of  Natural 
Resources.  356  Aiken  Center.  University 
of  Vermont.  Burlington,  VT  05405. 
Phone  (802) 656-2684. 
FOn  FURTHER  INFORMATKM  CONTACT:  Dr. 
Robert  E.  Manning.  Voice  (802)  656- 
2684;  Fax (802) 656-2623; 
Email;rmanning@nature.snr.uvm.edu. 
StJPPLEMENTARY  INFORMATION: 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information 
concerning  visitor  demographics  and 
visitor  opinions  about  the  service  that 
the  National  Park  Service  provides.  The 
NPS  also  needs  information  about 
indicators  and  standards  of  quality  for 
the  visitor  experience.  The  proposed 
information  to  be  collected  from  visitors 
in  these  paries  is  not  available  from 
other  existing  records,  sources,  or 
observations. 

Automated  Data  Collection:  AT  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  reach  to 
management  and  services  to  park.  The 
intrusion  on  visitors  is  minimized  by 
contacting  them  only  once  during  their 
visit  to  the  park. 

Description  of  Respondents:  A  sample 
of  visitors  to  each  park  or  park  unit. 

Estimated  Average  Number  of 
respondents:  1200<visitors  to  Yosemite 
National  Park,  800  visitors  to  Statute  of 
Liberty/Ellis  Island  National 
Monuments,  and  500  visitors  to  each  of 
two  units  of  the  Golden  Gate  National 
Recreation  Area. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 


Estimated  Annual  Reporting  Burden: 
600  Burden  hours  at  Yosemite  National 
Park,  400  burden  hours  at  Statute  of 
Liberty/Ellis  Island  National 
Monxmients  Visitor  Surveys,  and  500 
burden  hours  total  for  the  two  units  of 
the  Golden  Gate  National  Recreation 
Area. 

Diane  M.  Cooke, 

Information  Collection  Clearance  Officer. 
WASO  Administrative  Program  Center, 
National  Park  Service. 
(PR  Doc.  98-3127  Filed  2-6-98;  8:45  am) 
BAXJNQ  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Solicitation  of  Applications 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Solicitation  of  applications 

SUMMARY:  Pursuant  to  16  U.S.C.  5401^ 
the  National  Park  Service  is  soliciting 
applications  for  the  National  Maritime 
Heritage  Grants  Program. 
DATES:  All  application  packages  must  be 
postmarked  by  the  application  deadline, 
Friday,  April  17, 1998. 
ADDRESSES:  Application  information  is 
available  from:  National  Park  Service, 
National  Maritime  Initiative  (2280), 
1849  C  Street  N.W.  Room  NC400. 
Washington,  D.C.  20240,  Attention: 
National  Maritime  Heritage  Grants 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Foster,  National  Maritime 
Initiative,  National  Park  Service,  U.S. 
Department  of  the  Interior,  202-343- 
5969.  202-343-1244  (fax). 
SUPPLEMENTARY  INFORMATION:  Public 
Law  103-451  (16  U.S.C.  5401) 
established  within  the  Department  of 
the  Interior  the  National  Maritime 
Heritage  Grants  Program  to  help  State 
and  local  governments  and  private 
nonprofit  organizations  carry  out  their 
maritime  heritage  activities.  The  Grants 
Program  is  a  national,  competitive 
matching  grants  program  which 
provides  hinds  for  Maritime  Heritage 
Education  Projects  and  Maritime 
Heritage  Preservation  Projects  designed 
to  reach  a  broad  audience  and  enhance 
public  awareness  and  appreciation  for 
the  maritime  heritage  of  the  United 
States. 

Maritime  Heritage  Education  Projects 
provide  information  about  the  maritime 
heritage  of  the  United  States  and 
include,  but  are  not  limited  to.  curation. 
instruction,  and  interpretation  of 
maritime  heritage  collections, 
traditional  maritime  sldils.  historic 
maritime  properties,  and  maritime 


history  topics.  Maritime  Heritage 
Preservation  Projects  encompass  all 
facets  of  preservation  plarming  and 
treatment  for  historic  maritime 
properties  (which  include  maritime 
archeological  sites). 

This  year,  grants  will  be  awarded  for 
a  variety  of  Education  and  Preservation 
Projects.  Awards  will  range  from  S2.500 
to  $50,000.  However,  due  to  Umited 
funds,  greater  priority  will  be  given  to 
activities  that  raise  awareness  of  our 
maritime  heritage,  increase  involvement 
in  maritime  heritage  activities,  plan  for 
future  maritime  heritage  e^orts,  and 
help  to  maintain  what  is  already 
preserved. 
Barry  Mackintosh. 
for  Chief  Historian. 
[FR  Doc.  98-3198  Filed  2-6-98:  8:45  am) 

BIUJNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominatkins 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  31.  1998.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  February  24, 
1998. 

Carol  D.  ShulL 
Keeper  of  the  National  Register. 

ARIZONA 

Gila  County 

Theodore  Roosevelt  Dam  National  Register 
District.  Linear  area  along  the  Shore  of 
Lake  Roosevelt.  &om  Dam  to  Canal  intake. 
Roosevelt  vicinity.  98000144 

GEORGIA 

Sumter  County 

Morgan  Farm.  The,  770  Old  Dawson  Rd., 
Smithville  vicinity,  98000145 

MASSACHUSETTS 

Barnstable  County 

Central  Fire  Station.  399  Main  St..  Falmouth. 

98000146 
Falmouth  Pumping  Station,  Pumping  Station 

Rd..  Falmouth,  98000148 
Poor  House  and  Methodist  Cemetery.  744 

Main  St.,  Falmouth.  98000147 


6582 


Federal  Register / Vol.  63,  No.  26 /Monday,  February  9,  1998 /Notices 


Federal  RegMtgr/Vol.  63,  No.  26 /Monday,  February  9,  1996 / Notices 


6583 


Suflblk  Coualy 

Eagle  Hill  Historic  District.  Roughly  bounded 
by  Border,  Lexington,  Trenton,  and  Falcon 
Sts..  Boston.  98000149 

MICHIGAN 

Oakland  County 

Lathrup  Village  Historic  District.  Roughly 
bounded  by  city  limit.  Red  gliver  Dr.,  I- 
69&,  Middlesex  Ave.,  Meadowbrook  Way, 
and  Margate  Ave.,  Lathrup  Village, 
99000150 

MINNESOTA 

Hannepin  County 

Semple,  Anne  C  and  Frank  B..  House,  100- 
104  W.  Franklin  Ave.,  Minneapolis. 
98000151 

Nonnan  County 

Ada  Village  Hall.  404  W.  Main  St..  Ada. 
98000154 

Stearns  County 

St.  Cloud  Commercial  Historic  District, 
Roughly  along  W.  St.  Germain  St.,  between 
Fifth  Ave.  and  Tenth  Ave.,  St.  Cloud. 
98000153 

Winona  County 

Winona  Masonic  Temple.  255  Main  St.. 
Winona.  98000152 

MONTANA 

Boar  Lodge  County 

Anaconda  Commercial  Historic  District 
(Anaconda  MPS)  Roughly  bounded  by 
Commercial  Ave..  Main  St.,  Chestnut  St. 
and  E.  Park  Ave..  Anaconda.  98000155 

Goosetown  Historic  District  (Anaconda  MPS) 
Roughly  bounded  by  Cedar  St..  Monroe  St., 
Birch  Hill  Allotment,  and  E.  Commercial 
Ave.,  Anaconda.  98000156 

NEW  YORK 

Tioga  County 

Blev>fer  Farm  (Newark  MPS)  184  and  226 

Blewer-Mead  Rd.,  Newark  Valley, 

98000166 
Dinton,  Morris.  House  (Newark  MPS)  225 

Zimmer  Rd..  Newark  Valley  vicinity, 

98000162 
Hope  Cemetery  and  Mauseleum  (Newark 

MPS)  Main  St.,  at  the  town  limits,  Newark 

Valley.  98000164 
Knapp  House  (Newark  MPS)  10  Rock  St., 

Newark  Valley.  98000159 
Lipe  Farm  (Newark  MPS)  3463- Sherry  Lipe 

Rd..  Newark  Valley  vicinity.  98000160 
Settle,  )ohn.  Farm  (Newark  MPS)  1054  Settle 

Rd..  Newark  Valley,  98000161 
West  Newark  Congregational  Church  and 

Cemetery  (Newark  MPS)  jet.  of  W.  Creek 

Rd.  and  W.  Newark  Cross  Rd. 'Newark 

Valley  vicinity.  98000165 


West  Newark  School  House  (Newark  MPS) 
)ct.  of  W.  Creek  Rd.  and  W.  Newark  Cross 
Rd..  Newark  Valley  vicinity.  98000163 

NORTH  CAROLINA 

Halifax  County 

St.  Mark's  Episcopal  Church,  204  S.  King  St.. 
Halifox,  98000158 

Macklenburg  County 

Charlotte  Coca-Cola  Bottling  Company  Plant, 
Former,  1401-1409  W.  Morehead  St.. 
Charlotte,  98000157 

WISCONSIN 

Dane  County 

Fourth  Lake  Ridge  Historic  District,  Roughly 
bounded  by  Lake  Mendota.  N.  Brearly.  E. 
Johnson,  and  N.  Franklin  Sts.,  Madison, 
98000167 

Little  Norway,  3576  CTH  JG.  Blue  Mounds. 
98000169 

Nakoma  Historic  District.  Roughly  bounded 
by  Odana  Rd..  Mantou  Wy..  Mowhack  Dr., 
and  Whedona  Dr..  Madison,  98000168 

A  Request  for  Removal  has  been 
received  for: 

PENNSLYVANIA 

Piko  County 

Shanna  House,  US  209,  Dingman  Township. 
85000075 

IFR  Doc.  98-3155  Filed  2-6-98: 8:45  am] 
MUJNO  OOOC  4l10-7»-r 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  PrMktontial  Hittorical  Materials; 
Opening  of  Matarials 

AOENCV:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  ftom  the  . 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  ("PRMPA", 
44  U.S.C.  2111  note)  and  1275.42(b)  of 
the  PRMPA  Regulations  implementing 
the  Act  (36  CFR  part  1275),  the  agency 
has  identified,  inventoried,  and 
prepared  for  public  access  integral  file 
segments  among  the  Nixon  Presidential 
historical  materials. 
DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 


to  make  these  materials  described  in 
this  notice  available  to  the  public 
beginning  March  18. 1998.  In 
accordance  with  36  CFR  1275.44,  any 
person  who  believes  it  necessary  to  flle 
a  claim  of  legal  right  or  privilege 
concerning  access  to  these  materials 
should  notify  the  Archivist  of  the 
United  States  in  writing  of  the  claimed 
right,  privilege,  or  defense  before  March 
11.  1998. 

ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphi  Road.  College 
Park,  Maryland  beginning  at  8:45  a.m. 
Researchers  must  have  a  NARA 
researcher  card,  which  they  may  obtain 
when  they  arrive  at  the  facility. 
Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park.  8601  Adelphi  Road.  College  Park. 
Maryland  20740-6001. 

FOR  FURTHER  INFORMATKM  CONTACT:  Karl 
Weissenbach.  Acting  Director.  Nixon 
Presidential  Materials  Staff,  301-713- 
6950. 

SUPPlEMBfTARY  INFORMATION:  The 
integral  file  segments  of  textual 
materials  to  be  opened  on  March  18, 
1998  consist  of  68.59  cubic  feet. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  This  is  the  fourteenth  of  a  series 
of  openings  of  Central  Files:  the 
previous  openings  were  on  December  1, 
1986:  March  22, 1988:  December  9, 
1988;  July  17, 1989;  December  IS,  1989: 
August  22. 1991;  February  19, 1992;  July 
24. 1992;  May  17, 1993;  July  15, 1993; 
January  12, 1995;  December  19, 1995; 
and  March  26. 1997. 

Some  of  the  materials  designated  for 
opening  on  March  18, 1998,  are  from  the 
White  House  Central  Files,  Subject 
Files.  The  Subject  Files  are  based  on  an 
alphanumerical  file  scheme  of  61 
primary  categories.  Listed  below  are  the 
integral  flle  segments  from  the  White 
House  Central  Files.  Subject  Files  that 
will  be  made  available  to  the  public  on 
March  18. 1998. 


Sut)ject  category 


Federal  Government 

FG  299  Interagency  Committae  to  Review  tt>e  U.S.  International  Air  Transportailion  Policy. 
FG  300  ComrTMssion  on  Bankruptcy  Laws  of  the  United  States. 
FG  301  National  Railroad  Passenger  Corporation. 
FG  302  Council  on  International  Economic  Policy. 


Volume 
(cutHCleet) 


4.39 


Sut>iect  category 


FG  303  Western  Interstate  Nudear  Board 

FG  304  Securities  Investor  Protection  Corporation. 

FG  305  National  Tourism  Resources  Review  Commission. 

FG  306  Commission  on  American  Shipbuilding. 

FG  307  Federal  Regional  Councils  (1969-1970)  Ohio  River  Basin  Commission  (1970-1974). 

FG  308  Commission  on  Marihuana  and  Drug  Abuse. 

FG  309  Plymouth-Provinoetowm  Celebration  Commission. 

FG  310  Special  Railway  Dispute  Commission. 

FG  31 1  EmergerKy  Railway  Dispute  Panel. 

FG  312  National  Commission  on  Materials  Policy. 

FG  313  Occupational  Safety  and  Healtti  Review  Commission. 

FG  314  Advisory  Council  on  Intergovernmental  Personnel  Policy. 

FG  315  Constmction  Industry  Stabilization  Committee. 

FG  316  Interagency  Committee  on  Construction. 

FG  317  Inter-Departmental  Committee  on  Internal  Security. 

FG  318  National  Council  on  Quality  in  Education. 

FG  319  Commission  on  Highway  Beautification. 

FG  320  National  Commission  on  State  Wortonen's  Compensation  Laws. 

FG  321  National  Partes  Centennial  Commission. 

FG  322  Advisory  Committee  on  Federal  Pay. 

FG  323  Susquehanna  River  Basin  Commission. 

FG  324  Low-Emission  Vehicle  Certification  Board. 

FG  326  Interdepartmental  Council  to  Coordinate  all  Federal  Juvenile  Delinquency  Programs. 

FG  328  Advisory  Par)el  on  South  Asian  Relief  Assistance. 

FG  329  President's  Advisory  Panel  on  Timber  and  the  Environment. 

FG  330  Cat>inet  Committee  on  International  Narcotics  Control. 


Volume 
(cutMCto^ 


One  nie  group  irom  the  Staff  Member 
and  Ofiice  Files  will  also  be  made 
available  to  the  public.  These  consist  of 
materials  that  were  transferred  to 
Central  Files  but  were  not  incorporated 
into  the  Subject  Files.  Listed  below  is 
the  Staff  Member  and  Office  File  that 
will  be  made  available  to  the  public  on 
March  18, 1998. 


will  be  restricted  as  outlined  in  36  CFR 
1275.50  or  1275.52  (Public  Access 
Regulations). 

Dated:  February  2, 1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  98-3152  Filed  2-6-98;  8:45  am] 
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FHe  group 


Oliver  F.  Atkins 


Volume 

(cubic       NUCLEAR  REGULATORY 
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In  accordance  with  the  provisions  of 
Executive  Order  12958,  several  series 
within  the  National  Security  Council 
files  were  systematically  reviewed  and 
will  be  made  available  to  the  public  on 
March  18, 1998.  In  addition,  a  number 
of  documents  which  were  previously 
withheld  from  public  access  have  been 
re-reviewed  for  release  and  or 
declassiHed  under  the  provisions  of 
Executive  Order  12958.  or  in  accordance 
with  36  CFR  1275.56  (Public  Access 
Regulations).  These  documents  will  also 
be  publicly  available  on  March  18. 1998. 


File  group 

Volume 
(ajt)ic 
feet) 

National  Security  Council  Files  se- 
ries   

46.0 

Prevnusly  restricted  materials 

9.5 

Public  access  to  some  of  the  items  in 
the  file  segments  listed  in  this  notice 


Toledo  Edison  Company,  Centerior 
Service  Company  and  The  Cleveland 
Electric  illuminating  Company  (Davie- 
Besse  Nuclear  Power  Station.  Unit  1); 
Notice  of  Partial  Denial  of  An>endment 
to  Facility  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Toledo 
Edison  Company,  Centerior  Service 
Company,  and  The  Cleveland  Electric 
Illuminating  Company  (the  licensees)  to 
amend  Facility  Operating  License  NPF- 
3  issued  to  the  licensees  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  1,  located  in  Ottawa  County,  Ohio. 
Notice  of  Consideration  of  Issuance  of 
the  amendment  was  published  in  the 
Federal  Register  on  January  2. 1997  (62 
FR  132). 

The  purpose  of  the  licensees' 
amendment  request  was  to  revise 
Technical  Specification  (TS)  Section  3/ 


4.8.1,  "A.C.  Sources."  TS  Section  3/ 

4.8.2.  "Onsite  Power  Distribution 
Systems."  TS  Table  4.8.1.  "Battery 
Surveillance  Requirements."  and  the 
associated  bases.  Surveillance 
requirements  were  modified  to  accoimt 
for  an  increase  in  the  fuel  cycle. 
Administrative  changes  were  also  made. 

The  proposed  changes  to  TS 
4.8.1. l.l.b,  TS  4.8.1. 1.2.d.  TS  4.8.2.3.2.d 
and  TS  4.8.2. 3. 2. f  were  denied  in  part. 
The  proposed  change  to  TS  4.8.2. 3.2.e 
was  denied.  The  licensees  requested  to 
remove  the  restriction  "during 
shutdown"  from  these  TSs.  These 
removals  were  denied  because  these 
removals  would  be  inconsistent  with 
current  staff  positions. 

The  NRC  staff  has  concluded  that  part 
of  the  licensees'  request  cannot  be 
granted.  The  licensees  were  notified  of 
the  Commission's  partial  denial  of  the 
proposed  change  by  letter  dated 
February  3. 1998. 

By  March  11, 1998,  the  licensees  may 
demand  a  hearing  with  respect  to  the 
partial  denial  described  above.  Any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene.  A  request 
for  hearing  or  petition  for  leave  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
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A  copy  of  any  petition  should  also  be 
sent  to  the  Ofnce  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street,  NW..  Washington,  DC  20037, 
attorney  for  the  licensees. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  28,  1996.  as 
supplemented  by  letters  dated  August 
19  and  October  16.  1997.  and  (2)  the 
Commission's  letter  to  the  licensees 
dated  February  3,  1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  and  at  the  local 
public  document  room  located  at  the 
University  of  Toledo,  William  Carlson 
Library,  Government  Documents 
Collection.  2801  West  Bancroft  Avenue. 
Toledo.  OH  43606. 

Dated  at  Rockville.  Maryland,  this  third 
day  of  February  1998. 
For  the  Nuclear  Regulatory  Commission. 
Allen  G.  Hansen, 

Project  Manager,  Project  Directorate  111-3. 
Division  of  Reactor  Projects — HI/ IV.  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  9a-3166  Filed  2-^-9.8;  8:45  am| 
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[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc.  Ondian  Point  Nuclear 
Qenerating  Unit  No.  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  50.60 
and  10  CFR  Part  50.  Appendix  G, 
Facility  Operating  License  No.  DPR-26. 
issued  to  Consolidated  Edison  Company 
of  New  York.  Inc.  (the  licensee),  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  2  (IP2)  located  in 
Westchester  County.  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  50.60  and  10  CFR  Part  50. 
Appendix  G.  to  allow  the  use  of  the 
methodology,  or  its  equivalent, 
specified  in  Appendix  G  in  the  1996 
Addenda  to  Section  XI  of  the  American 
Society  of  Mechanical  Engineers 
(ASh^)  Code  (the  1996  methodology) 


for  developing  pressure-temperature  (P- 
T)  limits. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October'7. 1997. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.60.  all  light 
water  nuclear  power  reactors  must  meet 
the  fracture  toughness  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  10  CFR  Part  50.  Appendix 
G.  Appendix  G  of  10  CFR  Part  50 
requires  that  the  appropriate 
requirements  on  both  the  P-T  limits  and 
the  minimum  permissible  temperature 
must  be  met  for  all  conditions.  The  P- 
T  limits  identified  as  "ASME  Appendix 
G  limits"  require  that  the  limits  must  be 
as  conservative  as  limits  obtained  by 
following  the  methods  of  analysis  and 
the  margins  of  safety  of  Appendix  G  of 
Section  XI  of  the  ASME  Code.  The 
Codes  and  Standards  as  specified  in  10 
CFR  50.55a  references  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
refer  to  Class  1.  Class  2,  and  Class  3 
components  of  Section  XI,  Division  1, 
and  include  addenda  through  the  1988 
Addenda  and  editions  through  the  1989 
Edition.  The  proposed  action  is  needed 
to  permit  the  licensee  to  use  a 
methodology  specified  in  the  1996 
edition,  or  its  equivalent,  for  developing 
the  P-T  limits  for  Indian  Point  2. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  lias  completed  its 
evaluation  of  the  proposed  methodology 
specified  in  Appendix  G  in  the  1996 
Addenda  to  Section  XI  of  the  ASME 
Code  (the  1996  methodology)  for 
developing  P-T  limits  and  concludes 
that  there  will  be  no  physical  or 
operational  changes  to  IP2. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the  proposed 
action,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  action 
would  not  affect  routine  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  would  not  affect  nonradiological 
plant  effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 


environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  not  significant 
environmental  effects  that  would  result 
from  the  prop>osed  action,  any 
alternative  with«qual  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Indian  Point  Nuclear 
Generating  Unit  No.  2,  dated  November 
1976. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  December  2, 1997.  the  staff  consulted 
with  the  New  York  State  Official.  Jack 
Spath,  of  the  New  York  State  Research 
and  Development  Authority  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
Statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  7,  1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
White  Plains  Public  Librar>',  100 
Martine  Avenue,  White  Plains,  New 
York  10610. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  January  1998. 
For  the  Nuclear  Regulatory  Commission. 

Jefferey  F.  Harold, 

Project  Manager,  Project  Directorate  1-1, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  98-316.'  Filed  2-6-98;  8:45  am) 
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Submission  for  OMB  Raviaw; 
Comment  Raquest 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filing  and 
Information  Services,  Washington, 
D.C. 20549 

Extension: 
Form  BD/Rule  15bl-l,  SBC  File  No.  270- 
0019.  OKfB  Control  No.  3235-0012 

Notice  is  hereby  given  that  pursuant 
to  the  Paperworic  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

•  Form  BD/Rule  15bl-l,  Application 
for  Registration  as  a  Broker  or  Dealer. 

Sections  15(b)  (1)  and  (2)  of  the 
Securities  Exchange  Act  of  1934 
authorizes  the  Commission  to  prescribe 
by  rule  an  application  form  for 
registration  that  contains  such 
information  about  broker-dealers  that  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  Similarly,  Section  15B(a)(2)  of 
the  Exchange  Act  authorizes  the 
Commission  to  prescribe  an  application 
form  for  registration  of  municipal 
securities  dealers,  and  Section  15C(a)(2) 
of  the  Exchange  Act  authorizes  the 
Conunission  to  prescribe  an  application 
form  for  registration  of  government 
securities  broker-dealers.  Section 
15C(a)(l)(B)  further  provides  that 
registered  broker-dealers  engaging  in 
government  securities  activities  use 
provide  the  Commission  with  notice  of 
such  activities,  in  such  form  as  the 
Commission  may  prescribe.  To 
implement  the  foregoing  statutory 
provisions  of  the  Exchange  Act,  the 
Commission  has  promulgated,  pursuant 
to  Rule  15bl-l,  17  CFR  240.15bl-l, 
Form  BD  (17  CFR  249.501),  the  uniform 
application  for  broker-dealer 
registration.  Form  BD  requires  the 
applicant  or  registrant  filing  the  form  to 
provide  the  Commission  with  certain 
information  concerning  the  nature  of  its 
business  and  the  background  of  its 
principals,  controlling  fiersons,  and 
employees.  Form  BD  is  designed  to 
permit  the  Commission  to  determine 
whether  the  applicant  meets  the 
statutory  requirements  to  engage  in  the 
securities  business.  Form  BD  also  is 
used  to  register  as  broker-dealers  with 
certain  self-regulatory  organizations 
("SROs")  and  all  of  the  states. 


For  fiscal  year  1996,  the  Commission 
received  approximately  846  full  forin 
BDs  for  initial  or  successor  applications 
for  registration  as  a  broker-dealer,  non- 
bank  municipal  securities  dealer,  or 
non-bank  government  securities  broker- 
dealer  (pursuant  to  Rule  15bl-l,  ISbl- 
3, 15bl-4, 15Ba2-2(a).  15Ba2-4, 15Ba2- 
5, 15Ca2-l,  15Ca2-3.  and  15Ca2-4). 
Although  the  time  necessary  to 
complete  Form  BD  will  vary  depending 
on  the  nature  and  complexity  of  the 
applicant's  securities  business. 
Commission  stafl'  estimates  that  the 
average  time  necessary  to  complete  the 
full  form  is  approximately  2.75  hours. 
Thus,  the  total  biuden  hours  for  the 
filing  of  a  full  form  BD  is  2,326.50  hours 
(2.75x846). 

In  addition  to  full  Form  BD, 
applicants  are  required  to  file 
amendments  to  Form  BD  when 
information  originally  reported  changes 
or  becomes  inacciuate.  For  fiscal  year 
1996,  the  Commission  received 
approximately  15,000  amendments.  The 
staijff  estimates  that  the  average  time 
necessary  to  complete  an  amendment  is 
approximately  0.33  hours.  Thus,  the 
total  burden  hours  for  the  filing  of  Form 
BD  amendments  is  4,950  hours 
(0.33x15,000).  In  sum,  the  total  annual 
burden  for  Form  BD  and  Form  BD 
amendments  is  7,276.50  hours 
(2,326.50+4,950). 

Form  BD  must  be  kept  by  the  broker- 
dealer  for  as  long  as  it  is  operating. 
Completing  and  filing  Form  BD  is 
mandatory  for  broker-dealers  but  does 
not  involve  the  collection  of 
confidential  information.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  February  2. 1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-3116  Filed  2-6-98;  8:45  am) 
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Pnvestmant  Company  Act  Relaaae  Ne. 
23019;  812-10034] 

SBSF  Funds,  inc.  d^a  Ksy  Mutual 
Funds,  et  al.;  Notice  of  Application 

February  3. 1998. 

AQBiICY:  Securities  and  exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  fi-om  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCA-HON:  Applicants 
request  an  order  that  would  permit 
certain  series  of  the  Victory  Portfolios  to 
acquire  all  of  the  assets  and  assume  all 
of  the  liabilities  of  certain  series  of  SBSF 
Funds,  Inc.  d/b/a  Key  Mutual  Fimds. 
APPUCANTS:  The  Victory  Portfolios,  on 
behalf  of  eight  of  its  series;  SBSF  Funds, 
Inc.  d/b/a/  Key  Mutual  Funds  (the  "Key 
Funds"),  on  behalf  of  eight  of  its  series; 
and  Key  Asset  Management  Inc. 
("KAM"). 

RUNQ  DATES:  The  application  was  filed 
on  December  30.  1997.  AppUcants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's  secretary 
and  serving  applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  .m.  on  March  2, 1998 
and  should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants:  SBSF  Funds,  Inc.  d/b/a  Key 
Mutual  Funds  and  Victory  Portfolios, 
3435  Stelzer  Road,  Columbus.  Ohio 
44114  and  Rockefeller  Plaza,  New  York, 
New  York  10111. 

FOR  FliRTHER  INFORMATION  CONTACT 
Deepak  T.  Pai,  Attorney  Adviser,  at 
(202)  942-0574.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBfTART  INFORMATION:  The 
folloviring  is  a  summary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W..  Washington.  D.C.  20549  (tel.  202- 
942-«090). 

Applicants'  Representations 

1.  The  Victory  Portfolios,  a  Delaware 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Victory 
Portfolios  is  comprised  of  thirty  series 
(the  "Victory  Funds"),  each  having  a 
separate  investment  objective  and 
investment  policy.  The  shares  of  each  of 
the  Victory  Funds  are  registered  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Eight  of  the  Victory  Funds — 
Victory  LifeChoice  Growth  Investor 
Fund,  Victory  LifeChoice  Conservative 
Investor  Fund,  Victory  LifeChoice 
Moderate  Investor  Fund,  Victory 
Federal  Money  Market  Fund,  Victory 
Special  Growth  Fund,  Victory  Stock 
Index  Fund.  Victory  Convertible 
Securities  Fund,  and  Victory  Diversified 
Stock  Fund — are  referred  to  as  the 
"Acquiring  Funds."  Two  of  the 
Acquiring  Funds  are  multiple  class 
funds:  the  Victory  Diversified  Stock 
Fund  offers  Class  A  and  Class  B  shares; 
and  the  Victory  Federal  Money  Market 
Fund  offers  Investor  Class  and  Select 
Class  shares. 

2.  Key  Funds,  a  Maryland 
Corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company.  Key  Funds  currently  offers 
eight  series:  KeyChoice  Growth  Fund. 
KeyChoice  Income  and  Growth  Fund. 
KeyChoice  Moderate  Growth  Fund,  Key 
Money  Market  Mutual  Fund.  Key  Stock 
Index  Fund.  SBSF  Capital  Growth  Fund. 
SBSF  Convertible  Securities  Fund,  and 
SBSF  Fund  (the  "Acquired  Funds"). 
Each  Acquired  Fund  has  a  distinct 
investment  objective  and  investment 
policy  and  issues  only  one  class  of 
shares  that  are  registered  under  the  1933 
Act. 

3.  KAM,  a  New  York  corporation,  is 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940. 
KAM  is  the  investment  adviser  to  the 
Acquiring  Funds  and  the  Acquired 
Funds  (collectively,  the  "Funds").  KAM 
is  a  wholly-owned  subsidiary  of 
KeyBank  N.A.,  which  is  a  wholly- 
owned  subsidiary  of  KeyCorp,  a 
financial  services  holding  company 
("Keyfiank").  BISYS  Fund  Services,  Inc. 
and  its  affiliates  (collectively.  "BISYS") 
serve  as  the  administrator,  distributor, 
and  accounting  agent  for  the  Funds. 

4.  Society  National  Bank  and 
Company  ("Society  Bank")  is  a 
subsidiary  of  KeyBank  and  KeyCorp.  As 
of  December  26. 1997.  Society  Bank. 
record  holder  for  the  benefit  of  various 


customers  (including  employees  of 
KeyCorp  and  its  affiliates),  owned 
97.97%  of  Victory  Stock  Index  Fund. 
98.32%  of  Victory  Special  Growth 
Fund.  83.65%  of  Victory  Diversified 
Stock  Fund.  94.47%  of  KeyStock  Index 
Fund.  99.11%  of  KeyChoice  Growth 
Fund.  98.56%  of  KeyChoice  Moderate 
Growth  Fund,  and  97.98%  of  KeyChoice 
Income  and  Growth  Fund. 

5.  The  shares  of  four  of  the  Acquiring 
Funds.  Victory  Stock  Index  Fund, 
Victory  Special  Growth  Fund.  Victory 
Convertible  Securities  Fund,  and 
Victory  Diversified  Stock  Fund.  Carry  a 
front-end  sales  load  of  5.75%.  Shares  of 
the  Acquired  Funds  are  not  subject  to  a 
front-end  sales  load.  Shares  of  the 
Acquired  Funds  and  the  Acquiring 
Funds  are  not  subject  to  asset-based 
sales  charges  or  contingent  deferred 
sales  charges. 

6.  The  Victory  Portfolios,  on  behalf  of 
the  Acquiring  F\ms,  and  the  Key  Funds, 
on  behalf  of  the  Acquired  Funds, 
entered  into  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan")  to  effectuate 
transactions  contemplated  in  the  Plan 
(the  "Reorganization").  The  Plan 
provides  that  on  or  about  March  16. 
1998  and  March  23,  1998  ("Closing 
Dates"),  the  assets  of  each  Acquired 
Fund  will  be  transferred  to  the 
corresponding  Acquiring  Fund  in 
exchange  for  the  issuance  of  full  and 
fractional  shares  of  the  Acquiring  Fund. 
The  Acquiring  Funds  will  assume  the 
liabilities  of  the  corresponding  Acquired 
Funds.  For  purposes  of  the 
Reorganization,  each  Acquiring  Fund's 
shares  will  have  an  aggregate  net  asset 
value  ("NAV")  equal  to  the  aggregate 
NAV  of  the  Acquired  Fund  as  of  the 
close  of  business  on  the  business  days 
preceding  the  Closing  Dates  (the 
"Valuation  Dates"). 

7.  The  Reorganization  will  be  effected 
for  each  Acquired  Fund's  shareholder  at 
NAV  without  the  imposition  of  any 
sales  charges.  On.  or  as  soon  as 
practicable  after  the  Closing  Dates,  each 
Acquired  Fund  will  liquidate  and 
distribute  pro  rata  the  shares  of  the 
corresponding  Acquiring  Fund  to  its 
shareholders  of  record  determined  as  of 
the  relevant  Valuation  Date. 
Shareholders  of  the  KeyChoice  Growth 
Fund.  KeyChoice  Income  and  Growth 
Fund.  KeyChoice  Moderate  Growth 
Fund.  Key  Stock  Index  Fund,  SBSF 
Capital  Growth  Fund,  SBSF  Convertible 
Securities  Fund,  and  SBSF  Fund  will  be 
issued  Class  A  shares  of  the  Victory 
LifeChoice  Growth  Investor  Fund, 
Victory  LifeChoice  Conservative 
Investor  Fund.  Victory  LifeChoice 
Moderate  Investor  Fund,  Victory  Stock 
Index  Fund.  Victory  Special  Growth 
Fund,  Victory  Convertible  Securities 


Fund,  and  Victory  Diversified  Stock 
Fund,  respectively.  Key  Money  Market 
Mutual  Fund's  shareholders  will  be 
issued  Investor  Class  shares  of  the 
Victory  Federal  Money  Market  Fund. 

8.  Victory  LifeChoice  Growth  Investor 
Fund.  Victory  LifeChoice  Conservative 
Investor  Fund.  Victory  LifeChoice 
Moderate  Investor  Fund.  Victory 
Federal  Money  Market  Fund-Investor 
Class,  and  Victory  Convertible 
Securities  Fund  (the  "New  Victory 
Funds")  were  established  for  the  sole 
purpose  of  receiving  assets  of  the 
corresponding  Acquired  Funds.  Each 
New  Victory  Fund  has  materially  the 
same  investment  objectives,  policies, 
and  restrictions  as  its  corresponding 
Acquired  Fund.  The  remaining 
Acquiring  Funds  have  investment 
objectives  and  policies  that  are  similar 
to  the  corresponding  Acquired  Funds. 

9.  On  December  2  and  3, 1997,  the 
boards  of  directors  of  the  Funds  ("the 
Boards"),  including  a  majority  of  the 
members  who  are  not  "interested 
persons"  ("Independent  Board 
Members"),  unanimously  approved  the 
Plan  and  Reorganization.  The  Boards 
determined  that  the  Reorganization  is  in 
the  best  interests  of  the  Funds.  The 
Boards  also  determined  that  the 
interests  of  the  Funds'  existing 
shareholders  will  not  be  diluted  as  a 
result  of  the  Reorganization. 

10.  The  Boards  considered  various 
factors  in  reaching  their  decision  to 
approve  the  Plan  and  Reoi^ganization, 
including:  (i)  The  efficiency  of  the 
present  arrangement  in  which  the 
Acquired  Funds  and  the  Acquiring 
Funds  operate  as  separate  entities 
within  the  same  fund  complex;  (ii)  the 
expectation  that  Victory  Portfolios' 
promotion  to  a  larger  marketing  base 
will  enhance  the  asset  growth  potential 
of  the  Funds;  (iii)  the  asset  growth  and 
the  elimination  of  certain  redundancies 
in  the  administration  and  operation  of 
the  Funds  may  result  in  economies  of 
scale  and  lower  expenses  ratios;  (iv)  the 
substantial  similarities  in  the 
investment  objectives  of  each  Acquiring 
Fund  and  the  corresponding  Acquired 
Fund;  (v)  no  sales  charges  will  be 
imposed  in  the  Reorganization;  (vi) 
substantially  all  of  the  Acquired  Funds' 
shareholders  will  not  be  subject  to  sales 
charges  when  making  subsequent 
purchases  of  Victory  Portfolios  because 
the  Acquired  Funds'  shareholders  will 
qualify  for  sales  charge  waivers:  (vii)  the 
expectation  that  the  current 
shareholders  of  the  Acquired  Funds  will 
be  subject  to  equal  or  lower  expenses  as 
shareholders  of  the  Acquiring  Funds; 
and  (viii)  the  Reorganization  is  expected 
to  be  tax-free. 


11.  The  Reorganization  is  subject  to 
certain  conditions  described  in  the  Plan, 
including:  (a)  That  the  parties  shall  have 
received  exemptive  relief  from  the  SEC 
with  respect  to  the  issues  that  are  the 
subject  of  the  application:  and  (b)  that 
shareholders  of  the  Acquired  Funds  will 
have  approved  the  Reorganization. 
Applicants  agree  not  to  make  any 
material  changes  to  the  Plan  without 
prior  SEC  approval; 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  acting 
as  principal,  from  knowingly  selling  to 
or  purchasing  ttom  such  registered 
investment  company  or  any  company 
controlled  by  such  registered  company, 
and  security  or  other  property. 

2.  Section  2(a)(3)  ot^the  Act  defines 
the  term  "affiliated  person"  of  another 
person  to  include,  in  pertinent  part,  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person, 
and  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person,  and  if  such  other  person  is  an 
investment  company,  any  investment 
thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergera,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

4.  Applicants  believe  that  they  may 
not  rely  upon  rule  17a-8  because  the 
Funds  may  be  affiliated  for  reasons 
Other  than  those  set  forth  in  the  rule. 
Applicants  state  that  because  of  Society 
Bank's  ownership  of  shares  of  several  of 
the  Funds,  the  Acquiring  Funds  may  be 
deemed  an  affiliated  person  of  the 
Acquired  Funds,  and  vice  versa,  for 
reasons  not  based  solely  on  their 
common  adviser,  KAM.  Consequently, 
applicants  are  requesting  an  order  under 
section  17(c)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reorganization; 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
fit>m  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  the  proposed 


transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

6.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b)  of  the  Act. 
Applicants  also  submit  that  the  terms  of 
the  Reorganization  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Applicants  state  that  the 
Boards,  including  the  Independent 
Board  Members,  have  reviewed  the 
terms  of  the  Reorganization  as  set  forth 
in  the  Plan,  including  the  consideration 
to  be  paid  or  received,  and  have  found 
that  participation  in  the  Reorganization 
is  in  the  best  interest  of  the  Funds. 
Applicants  also  state  that  the  Boards 
have  found  that  the  interests  of  existing 
shareholders  of  each  Fund  will  not  be 
diluted  as  a  result  of  the  Reorganization. 
Applicants  note  that  the  investment 
objectives,  policies,  and  restrictions  of 
each  Acquiring  Fund  are  substantially 
similar  to  those  of  each  corresponding 
Acquired  Fund.  Applicants  also  note 
that  the  exchange  of  each  Acquired 
Fund's  assets  and  liabilities  for  the 
shares  of  the  corresponding  Acquiring 
Fund  will  be  based  on  the  Funds' 
relative  NAVs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Mai^garet  H.  McFarUnd, 

Deputy  Secretary. 
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BILUNQ  OOOE  W1O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [63  FR  4679,  January 
30,  1998). 
STATUS:  Closed  Meeting. 

PUkXX:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  January 
30,  1998. 

CHANGE  IN  THE  MEETING:  Deletion. 
The  following  items  will  not  be 
considered  at  the  closed  meeting 
scheduled  for  Thursday,  February  5, 
1998: 

Settlement  of  administrative 

proceedings  of  an  enforcement  natiue. 
Settlement  of  injunctive  action. 
Opinion. 

Commissioner  Carey,  as  duty  officer, 
determined  that  Commission  business 


required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  February  4. 1998. 
Jonathan  G.  Katz. 
Secretary. 

(PR  Doc.  98-3275  Filed  2-5-98:  11:37  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-39607;  Hie  No.  SR-Amex- 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Designation  of  Portfolio 
Depositary  Receipts  Under  Rule  154 

February  2, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  January 
21. 1998,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  piiblishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  designate 
Portfolio  Depository  Receipts  as  eligible 
for  stop  and  stop  limit  orders  to  be 
elected  by  quotation,  pursuant  to  Amex 
Rule  154,  Commentary  .04(c).  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  Amex 
and  at  the  Commission. 

n.  Self'Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


'15U.S.C.  78s(b)(l). 
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and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Exchange  Rules  131  and  154  allow 
stop  and  stop  limit  orders  ^  in  selected 
derivative  securities  to  be  elected  by  a 
quotation.*  provided  the  prior  approval 
of  a  Floor  Official  is  obtained.^  Absent 
this  provision,  such  orders  could  only 
be  elected  when  a  transaction  in  the 
security  occurred  at  or  through  the  stop 
price,  notwithstanding  the  fact  that  the 
quoted  market  had  moved  through  the 
stop  price  as  a  result  of  trading  in  the 
underlying  security. 

Under  Exchange  Rule  154, 
Commentary  .04(c)(v),  provisions 
regarding  the  election  of  stop  and  stop 
limit  orders  are  only  applicable  to  such 
derivative  securities  as  are  designated 
by  the  Exchange  as  eligible  for  this 
treatment.  The  Exchange  has  previously 
designated  Standard  k  Poor's  Depositary 
Reciepts*-  C'SPDRs*")  as  eligible  for 
such  treatment.* 

The  Exchange  proposes  to  designate 
Portfolio  Depositary  Receipts 


'Slop  mII  orders  generally  are  entered  in  a  slock 
whose  price  has  increased  subeUntially  to  protect 
the  investor's  profits  should  the  stock  price  decline. 
Similarly,  stop  buy  order  generally  are  entered  by 
investors  with  short  positions  to  limit  losses  should 
the  stock  price  increase. 

*  A  stop  or  stop  limit  order  in  a  derivative 
(•curity  is  elected,  i.e  .  becomes  a  market  or  limit 
order,  respectively,  when  the  quoted  market  for  the 
derivative  security  reaches  the  appropriate  stop  or 
stop  limit  price.  Once  elected,  the  specialist  treats 
the  orders  like  any  other  market  or  limit  order  The 
specialist  must  execute  the  market  order  at  the  next 
biMi  market  price,  and  must  execute  the  limit  order 
at  the  limit  price  or  hold  the  order  on  his  limit  order 
book  until  the  limit  price  is  available. 

>See  Securities  Exchange  Act  Release  No.  29063 
(April  10,  19«1).  56  FR  15«52  (April  17.  1991)  (File 
No.  SR-Amex -90-31).  regarding  election  of  slop 
and  stop  limit  orders  by  quotation  for  certain 
derivative  equity  securities. 

'See  Securities  Exchange  Act  Release  No.  34877 
(October  21.  1994).  S9  KR  54015  (October  27.  1994) 
(File  No.  SR-Amex-94-41)    "Standard  k  Poor's 
Depositary  Receipts".  ■  "SPDRs*. "  and  "MidCap 
SPDRs'x"  are  trademarks  of  1  he  McGraw  Hill 
Companies,  Inc.  POR  Services  Corporation  and  the 
Exchange  are  permitted  to  use  these  trademarks 
pursuant  to  a  License  Agreement  with  Standard  k 
Poor's  ("S  k  P")  a  division  of  The  McGraw-Hill 
Companies,  Inc.  The  SPDR  and  MidCap  SPDR 
Truslv  however  are  not  sponsored  bv  or  afniiated 
with  Standard  *  Poor's  or  The  McGraw-Hill 
Companies,  Inc..  and  S  ft  P  makes  no  representation 
regarding  the  advisability  of  investing  in  SPDRs  or 
MidCap  SPURS. 


("PDRsSM")/  pursuant  to  Exchange  Rule 
154,  Commentary  .04(c),  as  eligible  for 
stop  and  stop  limit  orders  to  be  elected 
by  quotation.  In  addition  to  SPDRs, 
other  PDRs  currently  approved  for 
trading  on  the  Exchange  include 
MidCap  SPDRsTM  and  DIAMONDSs^.s 

As  derivative  equity  securities,  PDRs 
can  be  expected  to  fluctuate  in  price 
based  on  changes  in  an  underlying  stock 
index  or  portfolio,  and  are  therefore 
appropriately  designated  as  eligible  for 
election  of  stop  and  stop  limit  orders  by 
quotation. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *°  in  particular  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  Exchange  Rule  154,  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  ><  of  the  Act  and 
subparagraph  (e)(1)  of  Rule  19b-4  " 
thereunder.  At  any  time  within  60  days 


'  "PDR''"  "  is  4  service  mark  of  PDR  Services 
Corporation,  a  «^olly-owned  subsidiary  of  Amex. 

•  Amex's  listing  and  trading  of  DIAMONDS'"'* 
was  approved  by  the  Commission  in  Securities 
Exchange  Act  Release  No.  39525  (lanuary  8.  1998). 
63  FR  2438  (lanuary  15.  1998)  (File  No.  SR-Aniex- 
97-29).  "DIAMONDS"**"  is  a  trademark  and  service 
mark  of  Dow  Jones  and  Company  .Inc.  ("Dow 
lones")  and  has  been  licensed  for  use  for  certain 
purposes  by  the  Exchange  and  PDR  Services  Corp., 
the  Trust  Sponsor.  DIAMONDS  are  not  sponsored, 
endorsed,  sold  or  promoted  by  Dow  )ones,  and  Dow 
lones  makes  no  representation  regarding  the 
advisability  of  investing  in  such  product. 

•15  use.  78f(b) 

'»15U.S.C78f[b)(5). 

"15  use.  78s(b)(3)fA). 

'•'I7CFR240.19b-»(e))l). 


of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  proposed  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
04  and  should  be  submitted  by  March 
2,  1998. 

For  the  Commission  by  the  Division  of 
Market  ReguIaUon,  pursuant  to  delegated 
authority. 's 

Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  98-3187  Filed  2-6-98;  8:45  am) 

WLUNQ  COOE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaaa  No.  34-49611;  File  Na  SR-NSCC- 
97-15J 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Acceterated  Approval  of 
Proposed  Rule  Char>ge  Relating  to 
Odd-lot  Activity  Reports 

February  2, 1998, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 


"17  CFR  200.30-3(a)(12). 
'  15  U.S,C.  7es(bMl). 
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December  22, 1997.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items' 
•have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  perions  on  the  proposed 
rule  change  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
NSCC's  procedures  to  eliminate  the 
distribution  of  odd-lot  activity  reports. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  currently  produces  odd-lot 
activity  reports  for  distribution  by  the 
New  York  Stock  Exchange  ("NYSE"). 
The  reports  identify  odd-lot  trades 
executed  on  the  NYSE  each  trading  day 
and  are  provided  to  joint  members  of 
NSCC  and  NYSE  in  both  print  and 
machine  readable  output  formats  on  the 
night  of  trade  date. 

The  purpose  of  the  proposed  rule 
change  is  to  amend  NSCC's  rules  to 
eliminate  the  distribution  of  the  reports. 
NYSE  requested  the  elimination  because 
the  odd-lot  activity  information  is 
available  in  other  reports  currently 
distributed  to  members.  NSCC  will 
coordinate  with  the  NYSE  the  process  of 
discontinuing  distribution. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimder  because  it  fosters 
cooperation  and  coordination  with  other 


'The  Commission  has  modified  the  text  of  th; 
summaries  prepared  by  NSCC. 
M5  U.S.C.  78q-l. 


entities  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3){F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.*  The 
Commission  believes  that  the  proposal 
is  consistent  with  NSCC's  obligations 
because  it  coordinates  the  dissemination 
of  information  by  NSCC  and  NYSE. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register  in  order  to  allow  NSCC  to 
eliminate  production  of  reports  on  the 
same  day  that  the  NYSE  is  scheduled  to 
cease  distribution  of  reports.  Because 
accelerated  approval  will  allow  NSCC 
and  NYSE  to  implement  administrative 
efficiencies  in  an  expedient  and 
coordinated  fashion,  the  Commission 
finds  good  cause  for  granting 
accelerated  approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld,  fixim  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-97-15  and 
should  be  submitted  by  March  2,  1998. 

Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-97-15)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Conimission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FRDoc.  98-3118  Filed  2-6-98;  8:45  ami 
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SECURHIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39606;  File  No.  SR-PHU- 
97-42] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  a  Roor 
Broker's  ResponsitMlity  to  be  Loud  and 
Audit}le  and  Positioned  to  be  Heard  by 
a  Majority  of  the  Trading  Crowd 

February  2. 1998. 

I.  Introduction 

On  August  27.  1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  Rule  19b-4 
thereunder,!  a  proposed  rule  change  to 
amend  Floor  Procedure  Advice  C-7  to 
specify  a  Floor  Broker's  responsibility  to 
be  loud  and  audible  and  positioned  to 
be  heard  by  a  majority  of  the  trading 
crowd. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  "Act  Release  No.  39404 
(Ctecember  4.  1997).  62  FR  65467 
(December  12.  1997).  No  comments 
were  received  on  the  proposal. 

II.  Description  of  the  Proposal 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,*  proposes  to  amend  Floor 


'  15  U.S,C.  78q-(b)(3)(F). 


» 17  CFR  200.30-3(a)(12). 
'17CFR240.19b-4. 
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Procedure  Advice  ("Advice")  C-7, 
Responsibility  to  Represent  Orders  to 
the  Trading  (>owd,  to  adopt  a  new 
paragraph  (b)  in  order  to  specify  a  Floor 
Broker's  responsibility  to  be  loud  and 
audible  and  positioned  to  be  heard  by 
a  majority  of  the  trading  crowd. 

Currently,  Advice  C-7  states  that  once 
an  option  order  has  been  received  on 
the  floor,  it  must  be  represented  to  the 
trading  crowd  before  it  may  be 
represented  away  from  the  crowd.  This 
paragraph  would  be  designated  as 
paragraph  (a).  Proposed  paragraph  (b) 
would  state  that  a  Floor  Broker  must  be 
loud  and  audible  when  requesting  a 
market  and/or  representing  an  order  in 
the  trading  crowd.  Further,  a  Floor 
Broker  must  make  reasonable  efforts  to 
position  himself  in  the  trading  crowd  to 
be  heard  by  the  majority  of  the  trading 
crowd. 

A  Hne  schedule,  pursuant  to  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  ("minor 
rule  plan"),2  is  proposed  to  be  levied  for 
minor  violations  of  proposed  paragraph 
(b).  Specifically,  violations  will  be 
subject  to  the  following  fine  schedule, 
which  will  be  implemented  on  a  one 
year  running  calendar  basis:  1st 
Occurrence — $100;  2nd  Occurrence — 
S250:  3rd  Occurrence  and  Thereafter — 
Sanction  is  discretionary  with  Business 
Conduct  Committee  ("BCC").  This  fine 
schedule  is  proposed  to  be  adopted  into, 
and  thus  amend,  the  Exchange's  minor 
rule  plan.  Instances  not  deemed  minor, 
as  with  all  floor  procedure  advices 
subject  to  the  minor  rule  plan,  would  be 
forwarded  to  the  BCC.  Violations  of 
paragraph  (a)  would  continue  to  be 
referred  to  the  BCC.  as  no  fine  schedule 
applies.  However,  language  indicating 
that  such  matters  are  subject  to  review 
by  the  BCC  is  proposed  to  be  added.  The 
proposal  will  take  effect  upon  notice  to 
the  membership. 

First  adopted  in  1987,'  Advice  C-7 
was  designed  to  ensure  that  brokered 
orders  receive  the  maximum  interaction 
with  orders  competing  for  the  other  side 
of  the  trade,  before  they  may  be 
represented  away  from  the  crowd.  The 
Exdiange  stated  in  its  filing  that  this 
requirement  improves  the  functioning  of 


'The  Phlx't  minor  rule  plan,  codifi«d  in  Phlx 
Rut*  970.  conuint  floor  procsdure  advice,  such  u 
Advice  C-7.  with  accompanying  fine  schedules. 
Rule  19d-1(cH2)  aulhorizet  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
tummarr  discipline  and  abbreviated  reporting:  Rule 
I9d-l(cHl)  requires  prompt  filing  with  the 
Conunission  of  any  final  disciplinary  actions. 
Hovraver.  minor  rule  violations  not  exceeding 
SZ.SOO  are  deemed  not  fiival.  thereby  permitting 
periodic,  as  opposed  to  inurtediate.  reporting. 

'Securities  Exchange  Act  Release  No.  24309 
(April  7.  1967).  S2  FR  11894  (April  13.  1987)  (SR- 
PHlJC-a6-49). 


the  auction  market  and  the  quality  of 
customer  executions.  Similarly,  the 
Exchange  said  it  believed  that  the 
proposed  loud  and  audible  and  crowd 
positioning  requirements  are  intended 
to  promote  maximum  interaction  with 
other  interest  in  the  crowd,  by 
improving  the  likelihood  that  Floor 
Brokers  are  heard  and  facilitating  price 
discovery. 

The  Exchange  stated  in  its  filing  that 
the  proposal  is  appropriately  codified 
into  Advice  C-7,  which  deals  with  Floor 
Broker  responsibilities,  and.  more 
specifically,  with  representing  orders  in 
the  trading  crowd.  Furthermore,  the 
Exchange  said  the  new  requirement  is 
appropriate  for  the  minor  rule  plan, 
because  it  involves  actions  that  are 
objective  and  easily  verifiable.  The 
reference  in  the  fine  schedule  to 
infractions  of  paragraph  (a)  being 
referred  to  the  BCC  is  intended  to 
bolster  the  distinction  between 
provisions  subject  to  fines  and  those 
referred  directly  to  BCC:  it  does  not 
imply  that  violations  of  paragraph  (a) 
cannot  result  in  fines  or  disciplinary 
action. 

The  Exchange  further  stated  that  the 
loud  and  audible  requirement  is  rooted 
in  Phlx  Rule  110,  which  requires  bids 
and  offers  to  be  made  in  an  audible  tone 
of  voice,  as  well  as  Rule  707,  which 
prohibits  members  and  member 
organizations  from  engaging  in  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade.  Floor  Brokers  are 
also  required  to  utilize  due  diligence  in 
representing  orders,  pursuant  to  Phlx 
Rules  155  and  1063.  Specifically,  Floor 
Brokers  are  responsible  for  using  due 
diligence  to  execute  an  order  at  the  best 
price  available,  which  implies  complete 
crowd  interaction.  Proposed  paragraph 
(a)  would  apply  to  Floor  Brokers 
requesting  a  mariiet  (quoting)  as  well  as 
representing  a  market,  including 
bidding,  offering,  canceling,  executing 
and  inquiring  as  to  the  status  of  orders 
or  bids/offers. 

Similarly,  the  Exchange  stated  that 
the  requirement  that  Floor  Brokers 
position  themselves  so  as  to  be  heard  by 
a  majority  of  the  trading  crowd  is  also 
rooted  in  Phbc  Rules  707. 155  and  1063, 
and  is  also  intended  to  maximize  order 
interaction.  The  Phlx  notes  that  the 
proposal's  intent  is  similar  to  that  of 
Phlx  Rule  1063(a)  and  Advice  C-1. 
which  require  that  a  Floor  Broker,  prior 
to  executing  an  order,  ascertain  that  at 
least  one  Registered  Options  Principal 
("ROT")  is  present  in  the  trading 
crowd.*  ROT  presence  is  intended  to 


confirm  pricing,  prevent  errors,  and 
witness  specialist-Floor  Broker  activity. 
The  proposal  should  also  promote  an 
orderly  environment,  where  Floor 
Brokers  choose  their  crowd  positioning 
centrally  to  comply  with  the 
requirement,  and  prevent  unnecessary 
roughness  and  disorderly  behavior  by 
crowd  participants  attempting  to  hear  a 
Floor  Broker.  ' 

The  proposed  rule  change  is  designed 
to  preserve  and  enhance  auction  market 
principles  and  the  process  of 
representing  orders  by  open  outcry, 
which  is  integral  to  exchange  options 
trading.  As  stated  previously,  the 
proposal  should  ensure  that  Floor 
Brokers  are  heard.  This,  in  turn,  should 
help  prevent  errors  by  allowing 
verification  of  market  quotes  and  orders 
by  other  crowd  participants.  As  with 
paragraph  (a),  proposed  paragraph  (b) 
should  prevent  fraudulent  and 
manipulative  activity.  The  Exchange 
believes  that  expressly  codifying  these 
requirements  into  an  Advice  should 
help  deter  such  activity,  due  to  the 
potential  imposition  of  fines  for  minor 
infractions.  "The  Exchange  believes  that 
the  proposal  is  appropriately  codified 
into  Advice  C-7.  which  deals  with  Floor 
Broker  responsibilities,  and.  more 
specifically,  with  representing  orders  in 
the  trading  crowd.  Furthermore,  the 
Exchange  believes  that  the  new 
requirement  is  appropriate  for  the  minor, 
rule  plan,  because  it  involves  actions 
that  are  c^jective  and  easily  verifiable. 
The  reference  in  the  fine  schedule  to 
infractions  of  paragraph  (a)  being 
referred  to  the  BCC  is  intended  to 
bolster  the  distinction  between 
provisions  subject  to  fines  and  those 
referred  directly  to  BCC;  it  does  not 
imply  that  violations  of  paragraph  (a) 
cannot  result  in  fines  or  disciplinary 
action. 

III.  Diflcuasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)  of  the 
Act  >  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act "  in  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  proreissing 


*  Prior  to  the  adoption  of  a  minor  rule  plan,  this 
requirement  appeared  in  Phlx  Rule  1014.08. 
Securities  Exchange  Act  Rei«M«  No.  23296  (June  4. 


1986),  SI  FR  21430  (June  12.  1987)  (SR-PHLJC-86- 
lU 

>  IS  U.&C  78in>).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
propoaed  rule's  impact  on  efTiciency.  competition, 
and  capiul  formation.  IS  U.S.C  7ac(0. 

•  15  U.S.C  78flbX5). 
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information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public.  Specifically,  the 
Commission  finds  that  the  proposal 
promotes  just  and  equitable  principles 
of  trade  in  that  it  enhances  the  ability 
of  Floor  Officials  to  ensure  that  Floor 
Brokers  represent  their  orders  to  the 
trading  crowd  in  a  manner  that 
maximizes  order  interaction  and 
preserves  auction  market  principles. 

The  Commission  recognizes  that  the 
proposal  can  be  fairly  implied  in 
existing  standards  of  the  Exchange, 
including  Rules  110.  707. 155,  and 
1063,  as  described  above.  Floor  officials 
already  have  the  authority  to  determine 
that  an  order  has  been  clearly 
communicated.  Nevertheless,  the 
Commission  concurs  with  the  Exchange 
that  by  incorporating  the  requirements 
of  the  proposal  into  the  minor  rule 
violation  plan,  Floor  Officials  will  be 
better  equipped  to  facilitate  an  orderly 
market,  to  prevent  errors  by  allowing 
verification  of  market  quotes  and  orders 
by  other  crowd  participants,  and  to 
prevent  firaudulent  and  manipulative 
acts.  Furthermore,  the  Commission 
concurs  with  the  Exchange  that  the  new 
requirement  is  appropriate  for  the  minor 
rule  plan,  because  it  involves  actions 
that  are  objective  and  easily  verifiable. 

Finally,  the  Commission  notes  that  by 
including  certain  provisions  of 
Exchange  Rules  into  Advice  C-7.  the 
Exchange  is  not  implying  that  all 
violations  of  Advice  C-7  are  minor  in 
nature.  Rather,  as  %vith  many  other 
important,  substantive  provisions  in 
Exchange  rules  that  are  codified  into 
advices,  this  system  merely  allows  for 
the  efficient  handling  of  minor 
violations.  Any  violation  of  the 
procedure  which  has  been  deemed 
serious  by  the  Phlx  will  be  referred 
directly  to  the  Exchange's  Business 
Conduct  Committee  where  stronger 
sanctions  may  result.  As  the  Phlx  notes, 
however,  this  language  does  not  affect 
the  other  fioor  procedure  advices 
administered  pursuant  to  the  plan 
which  do  not  specifically  contain  this 
statement;  infractions  cited  pursuant  to 
the  plan  are  minor  in  nature  regardless 
of  whether  this  specific  language  was 
added  to  the  advice. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  (SR-PHLX-97- 
42)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlaml, 

Deputy  Secretary. 

[FR  Doa  98-3119  Filed  2-6-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39610;  File  No.  SR-PHLX- 
97-521 

Setf-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  PhHadMphia  Stock  Exchange,  Inc., 
Relating  to  Options  Trading  Rotations 

February  2, 1998. 

I.  Introduction 

On  October  23. 1997,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act "j.i  and 
Rule  19b-4  thereunder,^  a  proposal  to 
modify  its  rules  governing  options 
trading  rotations.  ^  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  24, 
1997.*  No  comments  were  received 
regarding  the  proposal.  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  PHLX  proposes  to  make  several 
changes  to  its  rules  governing  options 
trading  rotations.  First,  the  PHLX 
proposes  to  amend  paragraph  (a)  of 
Exchange  Rule  1047,  "Trading 
Rotations.  Halts  and  Suspension,"  to 
clarify  that  opening  rotations  for  equity 
option  contracts,  unlike  closing 
rotations,  are  conducted  daily.^ 

Second,  the  PHLX  proposes  to  replace 
references  to  "the  Exchange"  with 
references  to  "two  Floor  Officials,  with 
the  concurrence  of  a  Market  Regulation 
officer"  throughout  PHLX  Rule  1047;  in 
paragraphs  (a)(ii),  (c).  (d),  and  (f),  of 
PHLX  Rule  1047A.  "Trading  Rotations, 
Halts  or  Reopenings;"  and  in  Floor 
Procedure  Advice  ("Advice")  G-2, 
"Trading  Rotations,  Halts  or  Re- 


'15U.S.C7Bs(b)(2). 


•  17  CFR  20O-3O-3(a)(12). 
'15U.S.C78s(b)(l). 
»17aTt240.19b-«. 

'A  trading  rotation  is  a  series  of  brief  time 
periods  during  which  bids,  offers  and  transactions 
can  be  made  only  in  specified  series. 

*  See  Securities  Exchange  Act  Release  No.  39332 
(rXovember  17. 1997).  62  FR  62652. 

>  Closing  rotations  in  equity  options  are 
conducted  only  at  expiration. 


openings,"^  in  order  to  specify  the 
approval  required  to  implement  options 
trading  halts,  modified  trading  rotations, 
and  other  procedures.  For  example, 
PHUC  Rule  1047(b),  as  amended,  will 
require  the  halt  or  suspension  of  trading 
in  option  contracts  whenever  two  floor 
officials,  with  the  concurrence  of  a 
PHLX  market  regulation  officer,  deem 
such  action  appropriate  in  the  interest 
of  a  fair  and  orderly  market  and  to 
protect  investors.  The  PHLX  believes 
that  trading  rotations  present  the  types 
of  issues  and  the  need  for  prompt 
determinations  that  are  particularly 
suited  to  floor  official  approval.  In 
addition,  the  PHLX  believes  that 
requiring  the  concurrence  of  a  PHLX 
market  regulation  officer  will  help  to 
ensure  proper  notification  of  the 
approval  and  allow  Exchange  staff  to 
better  monitor  the  conditions  giving  rise 
to  rotation-related  floor  official 
approval. 

Third,  the  PHLX  proposes  to  delete 
from  PHLX  rule  1047,  Commentary 
.01(a)  and  (d)  provisions  stating  "if  both 
puts  and  calls  covering  the  same 
underlying  security  ***  are  traded  ••*." 
The  PHLX  believes  that  this  language 
may  be  confusing  because  both  puts  and 
calls  trade  on  almost  all  PHLX  options. 
The  PHLX  also  proposes  to  add  the 
language  "except  as  provided  below"  to 
Commentary  .01(a)  to  emphasize  that 
Commentary  .01(b)  contains  exceptions 
to  the  normal  opening  rotation 
procedures. 

Fourth,  the  PHLX  proposes  to  amend 
Commentary  .01(b)  to  define  modified, 
reverse  and  shotgun  rotations.^ 
Specifically,  the  PHLX  proposes  to 
amend  Commentary  .01(b)  by  adding 
paragraph  (i),  which  will:  (1)  Define  a 
shotgun  rotation  as  opening  rotation 
where  each  option  series  opens  in  the 
same  manner  and  sequence  as  during  a 
regular  trading  rotation,"  but  is 
permitted  to  finely  trade  once  all  option 
series  with  the  same  expiration  month 
have  been  opened;^  (2)  state  that 
modified  rotations  include  reverse  and 
shotgun  rotations:  and  (3)  define  a 
reverse  rotation  as  an  opening  rotation 


'Advice  G-2  does  not  contain  a  fine  schedule. 
Accordingly,  the  proposal  does  not  affect  the 
Exchange's  minor  rule  violation  enforcement  and 
reporting  plan. 

'  Because  PHLX  Rule  1047A(b)  allows  specialists 
to  conduct  a  rotation  in  accordance  with  PHLX  Rule 
1047,  Commentary  .01(b)  and  (c).  the  proposed 
amendments  to  Commentary  .01(b)  and  (c)  also  will 
apply  to  index  options  trading. 

■PHLX  Rule  1047.  Commentary  .01(a)  describes 
a  regular  trading  rotation  .as  opening  the  series  with 
the  nearest  expiration,  proceeding  to  the  next  most 
distant  expiration,  and  so  forth,  until  all  series  have 
been  opened. 

■This  definition  currently  descritws  a  modified 
rotation. 
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where  the  specialist  first,  opens  series  of 
options  of  a  given  class  with  the  most 
distant  expiration,  then  proceeds  to  the 
next  nearest  expiration  and  ends  with 
the  nearest  expiration,  until  ail  series 
have  been  opened. 

Fifth,  the  PHLX  proposes  to  adopt 
Commentary  .01(b)(ii),  which  will 
require  the  use  of  a  reverse  rotation  in 
connection  with  openings  and 
reopenings  involving  a  heavy  influx  of 
orders,  unless  exempted  by  two  floor 
officials,  with  the  concurrence  of  a 
PHLX  market  regulation  officer.  The 
PHLX  states  that  because  most  order 
flow  and  open  interest  is  generally  in 
the  nearest  expiration  months,  starting  a 
rotation  with  the  nearest  months  may 
mean  that  the  nearest  expiration  months 
are  outdated  when  free  trading  opens, 
and.  accordingly,  will  require  a 
subsequent  rotation  in  order  to  update 
them.  The  reverse  rotation  is  designed 
to  produce  more  prompt  openings  by 
eliminating  the  need  for  a  subsequent 
rotation  of  the  nearest  expiration 
months.  For  purposes  of  this  provision, 
a  heavy  influx  of  orders  will  be 
determined  on  a  case-by-case  basis,  in 
light  of  order  flow  through  the  FHLX's 
Automated  Options  Market  ("AUTOM") 
system,  the  number  of  floor  brokers  in 
the  trading  crowd  indicating  handheld 
orders  for  the  opening,  and  the  number 
of  orders  placed  on  the  book,  relative  to 
normal  conditions  for  that  option. ><> 

Sixth,  the  PHLX  proposes  to  amend 
Commentary  .01(b)(ii)  to  require  that 
two  floor  officials,  with  the  concurrence 
of  a  PHLX  market  regulation  officer, 
approve  any  second  or  subsequent 
rotations  to  ensure  that  they  occur  only 
when  warranted.  According  to  the 
PHLX,  subsequent  rotations  are 
conducted  in  situations  where  the    - 
rotation  is  so  time-consuming  that 
certain  series,  such  as  those  earlier  in 
the  rotation,  become  inundated  with 
additional  order  flow  or  become  priced 
incorrectly  as  the  underlying  stock  price 
changes.  The  purpose  of  this  change  is 
to  expressly  permit  additional  rotations, 
but  to  require  floor  official  approval  to 
ensure  proper  and  limited  use. 

Seventh,  the  PHLX  proposes  to  amend 
Commentary  .01(b)(ii)  to  allow 
specialists  to  employ  a  modified 
rotation  when  there  is  a  delayed 
opening,  halt  or  suspension  in  trading 
or  other  unusual  market  conditions.  The 
modified  rotation  a  specialisi  may 
employ  includes,  but  is  not  hmited  to. 


a  reverse  or  shotgun  rotation.  >* 
According  to  the  PHLX,  this  change  is 
intended  to  facilitate  a  prompt  opening 
by  permitting,  although  not  requiring,  a 
modified  rotation  in  response  to  certain 
market  conditions.  The  PHLX  believes 
that  floor  official  approval  should 
ensure  that  expedited  rotations  are 
employed  where  warranted. 

Eighth,  the  Exchange  proposes  to 
amend  PHLX  Rule  1047,  Commentary 
.01(d).  Commentary  .01(d)  currently 
provides  that  when  the  PHLX's  Options 
Committee  decides  to  conduct  a  closing 
rotation  on  the  trading  day  prior  to 
expiration  in  an  equity  option  for  wluch 
the  underlying  equity  did  not  trade,  me 
rotation  must  commence  as  immediately 
as  practicable  following  the  time  when 
the  option  normally  ceases  free  trading 
(4:02  p.m.).  The  proposal  will  permit  an 
earlier  closing  rotation  for  such  options. 
The  PHLX  believes  that,  under  certain 
circumstances  (e.g.,  when  an  underlying 
stock  has  not  traded  for  a  length  of  time 
and  there  is  little  chance  that  the  stock 
will  reopen  that  day),  it  would  be  more 
orderly  to  conduct  the  closing  rotation 
during  the  trading  day  because  the  time 
af^er  the  close  of  trading  is  particularly 
hectic,  due  to  final  confirmation  of  all 
trading  activity  and  the  prep>aration  of 
exercise  decisions.  The  Exchange  would 
notify  members  of  the  earlier  closing 
rotation  through  an  announcement  on 
the  Exchange's  floor.*' 

III.  Dwcuaeion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). '^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public 
interest.'* 

Specifically,  the  Commission  believes 
that  the  PHLX's  proposal  to  amend 
PHLX  Rule  1074(a)  to  indicate  that 
opening  rotations  for  equity  options  are 
conducted  daily  will  clarify  the  PHLX's 


'"Th*  •pacLtlist  will  datannin*  tha  axistenca  of 
■  haavy  influx  of  ordarv  Telaphone  convarMlion 
batwaan  Michalla  Waisbaum.  Associaia  Canm-al 
Counial.  PHLX.  and  Yvonne  Fralicalli.  Attomay. 
Offica  of  Market  Supervision  ("OMS").  Division  of 
Market  Ragulation  ("Division").  Commission,  on 
lanuary  22.  1996  ("lanuary  22  Conversation"). 


MA  specialist  must  obtain  Door  offlcial  approval 
to  use  a  modined  rotation  other  than  a  reverse  or 
shotgun  rotation.  See  January  22  Conversation, 
supra  note  10. 

"Telephone  conversation  between  Michelle 
Weisbaum,  Associate  General  Counsel.  PHLX.  and 
Yvonne  Fraticelli,  Attomay,  OMS,  Division, 
Commission,  on  November  21. 1997  ("November  21 
Conversation"). 

"15U.SC.  7BHb)<5). 

**ln  approving  this  rule  change,  the  Commisaion 
has  considered  the  rule's  impact  on  efRciency. 
competition,  and  capital  formation.  15  U.S.C  78c(n. 


rule  with  regard  to  the  frequency  of 
opening  rotations.  Similarly,  the 
Commission  believes  that  deleting 
refierences  in  PHLX  Rule  1047. 
Commentary  .01  (a)  and  (d)  to  puts  and 
calls  traded  on  the  same  underlying 
security  will  clarify  the  PHLX's  rules 
and  eliminate  potential  confusion. 
Likewise,  the  addition  of  the  language 
"except  as  provided  below"  to  the 
description  in  Commentary  .01(a)  of  a 
specialist's  normal  procedures  during 
opening  rotations  will  provide 
additional  clarity  by  emphasizing  that 
Commentary  .01(b)  provides  exceptions 
to  the  normal  opening  rotation 
procedures. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  PHLX  to  replace 
references  to  "the  Exchange"  in  PHLX 
Rules  1047  and  1047A  and  in  Advice  G- 
2  with  references  to  "two  Floor 
Officials,  with  the  concurrence  of  a 
Market  Regulation  officer"  in  order  to 
specify  the  authority  required  to 
approve  options  trading  halts,  modified 
trading  rotations,  and  other  procedures. 
According  to  the  PHLX,  the  reference  to 
approval  by  two  floor  officials  will 
modify  the  Exchange's  rules  to  reflect 
the  PHLX's  current  procedures,  and 
requiring  the  concurrence  of  a  PHLX 
market  regulatioii  officer  will  ensure 
prompt  notification  of  the  approval  and 
facilitate  monitoring  by  the  PHLX  staff 
of  the  conditions  giving  rise  to  the  floor 
officials'  approval.  The  Commission 
notes  that  the  rules  of  other  options 
exchanges  provide  floor  officials  with 
similar  discretion. '^ 

The  Commission  believes  that  the 
amendments  to  Commentary  .01(b) 
regarding  modified  trading  rotations  are 
reasonable  and  consistent  with  the  Act. 
As  noted  above,  the  PHLX  proposes  to 
amend  Commentary  .01(b)  to  revise  the 
definition  of  a  modified  rotation  and  to 
define  reverse  and  shotgun  rotations. 
The  Commission  believes  that  defining 
reverse  and  shotgun  rotations  will  help 
to  clarify  the  PHLX's  rules,  while 
defining  a  modified  rotation  to  include 
rotations  other  than  reverse  and  shotgun 
rotations  will  provide  the  PHLX  with 
greater  flexibility  in  conducting 
modified  trading  rotations  in  response 


"  See  e.g..  CBOE  Rule  6.2  (allowing  two  floor 
officials  to  direct  that  one  or  more  trading  rotations 
be  employed  on  any  business  day  to  aid  in 
producing  a  fair  and  orderly  market:  CBOE  Rule  6.3 
(allowing  two  floor  officials  to  halt  trading  in  any  , 
security  in  the  interests  of  a  fair  and  orderly 
market);  and  American  Stock  Exchange,  Inc. 
("Amex")  Rule  918,  Commentary  .01(b)  (allowing 
two  floor  officials  to  approve  the  use  of  a  modified 
trading  rotation  in  circumstances  other  than  in 
connection  with  a  delayed  opening,  halt  or 
suspension  of  the  underlying  stock  or  after  delayed 
openings,  halts  or  suspensions  of  an  option  series 
listed  on  the  Amex). 
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to  market  conditions.  The  Commission 
notes  that  the  rules  of  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE") 
provide  similar  flexibility  with  regard  to 
modified  trading  rotations.'^ 

The  Commission  also  believes  that  it 
is  reasonable  iot  the  PHLX  to  adopt 
Commentary  .01(b)(ii)  which,  among 
other  things,  will  require  the  use  of  a 
reverse  trading  rotation  in  connection 
with  openings  or  reopenings  involving  a 
heavy  influx  of  orders,  unless  exempted 
by  two  floor  officials  with  the 
concurrence  of  a  PHLX  market 
regulation  officer. ''  According  to  the 
PHLX.  the  rotation  of  the  nearest 
expiration  months  first  under  normal 
opening  rotation  procedures  may  result 
in  the  need  for  subsequent  rotations  in 
order  to  update  the  first-rotated  months 
when  there  is  a  heavy  influx  of  orders. 
The  reverse  rotation  is  designed  to 
eliminate  the  need  for  subsequent 
rotations  of  the  nearest  expiration 
months  by  opening  the  most  distant 
expiration  first,  then  opening  the  next 
nearest  expiration,  until  the  nearest 
expiration  opens  last.  The  Commission 
previously  has  noted  the  importance  of 
completing  opening  rotations  as  quickly 
aa  possible  in  order  to  allow  free  trading 
to  commence.!*  Accordingly,  the 
Commission  believes  that  it  is 
reasonable  for  the  PHLX  to  require  a 
reverse  rotation  when  there  is  a  heavy 
influx  of  orders  in  order  to  produce  a 
more  prompt  opening.  The  Commission 
believes  that  it  is  appropriate  for  the 
PHLX  to  allow  flexibility  in  applying 
the  rule  by  allowing  two  floor  officials, 
with  the  concurrence  of  a  PHLX  market 
regulation  officer,  to  provide  an 


'•  Under  CBOE  Rule  6.2,  for  example,  an  Order 
Book  Official  ("OBO")  may  deviate  from  any 
rotation  policy  or  procedure  with  the  approval  of 
two  CBOE  floor  officials.  CBOE  Rule  6.2. 
Interpretation  and  Policy  .04  provides  that  an 
abbreviated  rotation  is  CBOE  Rule  6.2, 
Interpretation  and  Policy  .04  provides  that  an 
abbreviated  rotation  is  one  of  the  deviations  from   - 
rotation  policy  or  procedure  and  one  of  the 
modifications  of  the  rotation  order  and  manner 
permitted  under  CBOE  Rule  6.2. 

"For  purposes  of  this  provision,  the  specialist 
will  determine  the  existence  of  a  heavy  influx  of 
orders  on  a  case-by-case  basis,  in  light  of  order  How 
through  the  PHLX's  AUTOM  system,  the  number  of 
floor  brokers  in  the  trading  crowd  indicating 
handheld  orders  for  the  opening,  and  the  number 
of  orders  placed  on  the  book. 

'■See  Securities  Exchange  Act  Release  No.  29869 
(October  28.  1991).  56  FR  56537  (November  5.  1991) 
(order  approving  File  No.  SR-PHLX-91-04)  (Series 
Opening  Request  Ticket  procedures  adopted  by  the 
PHLX  will  decrease  the  time  required  to  obtain 
opening  market  quotations  and  allow  free  trading  to 
commence  as  quickly  as  possible  after  the  opening: 
expedited  free  trading  will  allow  market  makers 
and  customers  to  engage  in  various  options 
strategies  and  will  result  in  the  prompt  execution 
of  customer  orders).  .^ 


exemption  from  the  use  of  a  reverse 
rotation. 

Commentary  .01(b)(ii)  also  will  allow 
two  floor  officials,  with  the  concurrence 
of  a  PHLX  market  regulation  officer,  to 
approve  a  second  rotation.  According  to 
the  PHLX,  a  subsequent  rotation  may  be 
conducted  when  an  opening  rotation 
was  so  time-consuming  that  some  series 
become  inundated  with  additional  order 
flow  or  became  priced  incorrectly  as  the 
underlying  stock  price  changed.  The 
Commission  believes  that  allowing  floor 
officials  to  approve  a  second  rotation 
will  help  the  PHLX  to  maintain  fair  and 
orderly  markets  by  permitting  a  second 
trading  rotation  when  market  conditions 
warrant  a  second  rotation.  The 
Commission  believes  that  requiring  the 
approval  of  two  floor  officials,  with  the 
concurrence  of  a  PHLX  market 
regulation  officer,  will  help  to  ensure 
that  second  rotations  are  used 
appropriately.  The  Commission  notes 
that  the  rules  of  the  CBOE  also  permit 
additional  trading  rotations. '^ 

Commentary  .01(b)(ii)  also  authorizes 
the  use  of  a  modified  rotation  in 
connection  with  delayed  opening,  halts, 
or  suspensions  of  options  trading  or 
other  unusual  market  conditions.  With 
floor  official  approval,  specialists  may 
use  modified  trading  rotations  other 
than  those  defined  in  Commentary 
.01(b)(i)  (i.e.,  shotgun  and  reverse 
rotations).  According  to  the  PHLX,  this 
provision  is  designed  to  facilitate  a 
prompt  opening  by  allowing  specialists 
to  use  a  modified  rotation  in  response 
to  certain  market  conditions.  The 
Commission  believes  that  it  is 
reasonable  to  provide  PHLX  specialists 
with  the  flexibility  to  evaluate  market 
conditions  and  to  modify  trading 
rotations  in  order  to  facilitate  a  prompt 
opening.  The  Commission  believes  that 
proper  exercise  of  this  authority  should 
contribute  to  the  protection  of  investors 
and  the  public  interest  by  allowing 
specialists  to  respond  appropriately  to 
current  market  conditions.  In  addition, 
the  Commission  notes  that  the  rules  of 
the  other  options  exchanges  contain 
similar  provisions  requiring  or 
permitting  the  use  of  modified  trading 
rotations.^" 


'"See  CBOE  Rule  6.2  (allowing  two  floor  officials 
to  direct  that  one  or  more  trading  rotations  be 
employed  on  any  given  business  day  to  aid  in 
producing  a  fair  and  orderly  market). 

•'"Amex  Rule  918.  Commenlary  .02(b),  for 
example,  requires  the  use  of  a  modified  trading 
rotation  in  connection  with  all  delayed  openings, 
halts,  or  suspensions  of  the  underlying  stock  and 
after  delayed  openings,  halts  or  suspensions  of  any 
option  series  listed  for  trading  on  the  Amex,  unless 
two  floor  officials  approve  otherwise.  The  Amex's 
rule  also  permits  the  use  of  a  modified  rotation  in 
other  circumstances  or  in  a  manner  different  from 


Because  PHLX  Rule  1047A(b)  allows 
specialists  in  index  options  to  conduct 
rotations  in  accordance  with  PHLX  Rule 
1047,  Commentary  .01  (b)  and  (c),  the 
changes  described  in  PHLX  Rule  1047, 
Commentary  .01  (b)  and  (c)  also  will 
apply  to  index  options  trading.  The 
Commission  believes  it  is  reasonable  to 
apply  these  changes  to  index  options  in 
order  to  provide  flexibility  in  the 
"^irading  of  index  options  as  well  as 
equity  options. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  PHLX  to  amend 
PHLX  Rule  1047,  Commentary  .01(d)  to 
permit  an  earlier  closing  rotation  for 
certain  equity  options.  According  to  the 
PHLX,  there  are  circumstances  (e.g., 
when  the  underlying  stock  has  not 
traded  for  a  length  of  time  and  there  is 
little  likelihood  that  the  stock  will 
reopen  that  day)  in  which  it  would  be 
more  orderly  to  conduct  a  trading 
rotation  during  the  trading  day. 2' 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  provide  the 
PHLX  with  the  discretion  to  conduct  an 
earlier  closing  rotation  in  order  to  help 
the  PHLX  to  maintain  a  fair  and  orderly 
market. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-97-52)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'  •, 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  98-3120  Filed  2-&-98;  8:45  am] 

BILUNG  CODE  WIO-OI-M 


the  procedures  described  in  Commentary  .02(b)  if 
two  floor  officials  determine  that  the  procedure 
should  be  implemented  due  to  unusual  market 
conditions,  such  as  a  heavy  influx  of  orders.  See 
also  CBOE  Rule  6.2.  Interpretation  and  Policy  .01(b) 
(allowing  a  Board  Broker,  Designated  Primary 
Market  Maker,  or  OBO  to  conduct  a  modified 
trading  rotation  with  the  approval  of  two  floor 
officials  or  at  the  direction  of  the  appropriate  CBOE 
Floor  Procedure  Committee):  and  CBOE  Rule  24.13 
(allowing  an  OBO.  with  the  approval  of  two  floor     ' 
officials,  to  deviate  from  any  rotation  policy  or 
procedure  issued  by  the  appropriate  Floor 
Procedure  Committee  when  they  conclude  in  their 
judgment  that  such  action  is  appropriate  in  the 
interests  of  a  fair  and  orderly  market). 

*'  The  PHLX  will  notify  members  of  the  earlier 
closing  rotation  through  an  announcement  on  the 
Exchange's  floor.  See  November  21  Conversation. 
supra  note  12. 

"15  U.S.C.  78s(b)(2). 
'"17CFR  200.30-3{a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

iolDllMHrt30641 


Stale  Of  New  Hampshire 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  15. 1998 
for  Public  Assistance  only,  and  an 
amendment  thereto  on  January  24.  1998 
adding  Individual  Assistance,  I  find  that 
the  counties  of  Belknap.  Carroll, 
Cheshire,  Coos.  Grafton,  Hillsborough. 
Merrimack,  Strafford,  and  Sullivan 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  ice  storms, 
rain,  and  high  winds  beginning  on 
January  7,  1998  and  continuing. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  March  25, 1998,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  October  24,  1998  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.  South,  3rd  Floor,  Niagara  Falls, 

NY  14303 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Rockingham 
County,  New  Hampshire:  Caledonia, 
Essex.  Orange,  Windham,  and  Windsor 
Counties  in  Vermont;  and  Essex, 
Franklin,  Middlesex,  and  Worcester 
Counties  in  Massachusetts.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  previously  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 


Percent 

Pttysicai  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.625 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE   ELSE- 

WHERE   

3.812 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE    .. 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE  

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.129% 

For  Economtc  Injury: 

BUSINESSES     AND      SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEVWERE  ... 

4.000 

economic  injury  the  numbers  are 
972300  for  New  Hampshire,  972400  for 
Vermont,  and  972500  for  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  28. 1998. 
Herbert  L.  Mhchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-3124  Filed  2-6-98;  8:45  am] 
MUJNQ  COM  «IS-01-» 


SMALL  BUSINESS  ADMINISTRATION 


[OMiaration  of  Dli 
State  of  Vermont 


taoss] 


As  a  result  of  the  President's  major 
disaster  declaration  on  January  15, 1998 
for  Public  Assistance  only,  and  an 
amendment  thereto  on  January  26, 1998 
adding  Individual  Assistance,  I  find  that 
the  counties  of  Addison,  Chittenden, 
Franklin,  Grand  Isle,  Orange,  and 
Windsor  in  the  State  of  Vermont 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  ice  storms, 
rain,  high  winds,  and  flooding 
beginning  on  January  6, 1998  and 
continuing.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  March  27. 1998,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  October  26, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration. 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.  South,  3*^  Floor,  Niagara  Falls, 
NY  14303 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Vermont  may  be 
filed  until  the  specified  date  at  the 
above  location:  Bennington.  Caledonia. 
Lamoille,  Orleans,  Rutland, 
Washington,  and  Windham.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  previously  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 


The  number  assigned  to  this  disaster 
for  physical  damage  is  305411.  For 


Percent 

Ptiysical  Damage: 

HOMEOWNERS  WfTH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.625 

HOMEOWNERS         WITHOUT 

CREDIT    AVAILABLE    ELSE- 

WHERE   

3.812 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

« 

Percent 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOLTT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH. CREDIT    AVAILABLE 

ELSEWHERE  

7.125 

For  economic  injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  numbers  assigned  to  this  disaster 
are  305511  for  physical  damage  and 
972600  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  29, 1998. 
Heiterl  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-3125  Filed  2-6-98;  8:45  am] 
■UJNO  CODE  ni»-oi-p 


DEPARTMENT  OF  STATE 
[Public  Notice  Na  2742] 

Secretary  of  State'a  Adviaory 
Committee  on  Private  International 
Law  (ACPIL)  Study  Group  on 
Intemetionai  Project  Finance;  Meetirtg 
Notice 

The  Department  of  State's  Advisory 
Committee  on  Private  International  Law 
will  hold  a  Study  Group  meeting  on 
international  project  finance  and 
development  Wednesday,  February  18 
at  the  International  Law  Institute  in 
Washington,  D.C.  from  9:30  a.m.-3:00 
p.m.  The  purpose  of  the  meeting  is  to 
review  current  developments  in  legal 
issues  involved  in  overseas  project 
finance,  and  in  particular  the  effort  by 
the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL)  to 
prepare  model  legislative  guidelines  to 
facilitate  project  finance.  Related 
developments  under  the  auspices  of  the 
World  Bank,  the  Inter-American 
Development  Bank,  and  others  will  also 
be  reviewed  as  appropriate. 

Issues  to  be  discussed  at  the  meeting 
will  include  evolving  methods  by  which 
private  and  public  financing  and  private 
sector  development  and  management 
have  been  employed  for  long-term 
infrastructure  projects,  including  build, 
operate  and  transfer  (BOT)  models. 
Legislative  options  to  facilitate  project 
design,  development  and  operation,  as 
well  as  project  country  regulation  and 
off-shore  payment  facailities  will  be 
considered. 
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The  meeting  will  also  assist  in  the 
preparation  of  United  States  positions 
on  this  topic  for  the  UNCITRAL  Plenary 
session  to  be  held  in  New  York  in  June 
1998,  and  can  serve  as  a  resource  for 
other  international  bodies  engaged  in 
related  activities. 

The  meeting  of  the  Advisory 
Committee  Study  Group  will  be  held  at 
the  International  Law  Institute  at  1615 
New  Hampshire  Avenue,  N.W., 
Washington,  D.C,  and  is  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room  and  subject  to  rulings  of  the  Chair. 
Participants  are  advised  to  reserve 
places  in  advance  by  notifying  Stuart 
Kerr  at  the  ILI  at  (202)483-3036,  fax 
483-3029.  or  Rosie  Gonzales  of  the 
Office  of  Legal  Adviser  (L/PIL)  at  (202) 
776-8420,  fax  776-8482. 

Participants  who  register  in  advance 
will  be  provided  copies  of  the  most 
recent  drafts  of  United  Nations 
documents  on  project  finance 
legislation,  which  will  be  discussed  at 
the  meeting.  Persons  who  cannot  attend 
may  request  the  documents  and  provide 
written  comments  either  to  the  111 , 
attention:  Professor  Don  Wallace,  Jr.  at 
the  above  address,  or  to  the  Office  of 
Legal  Adviser  of  the  Department  of  State 
(L/PIL),  attention:  Harold  Burman  at 
2430  "E"  Street,  N.W.,  Washington.  D.C. 
20037-2800. 

Additional  UN  documents  on -related 
topics  may  be  available  from  the  above 
offices,  or  sources  for  obtaining  them 
from  UN  document  centers  will  be 
provided,  including  the  UNCITRAL 
Legal  Guide  for  international 
construction  contracts,  UN  Doc.  No. 
E.87.V.10.  the  UNCITRAL  Legal  Guide 
on  international  countertrade 
transactions,  UN  Doc.  E.93.V.7,  and 
relevant  materials  of  other  international 
bodies.  •   - 

Harold  S.  Bunnan, 

Executive  Director.  Secretary  of  State's 
Advisory  Committee  on  Private  International 
Law. 

[FR  Doc.  98-3201  Filed  2-4-98;  4:33  pml 

BILUNQ  OOPE  471IM»-P 

DEPARTMENT  OF  STATE 

Public  Notice  No.  27491 

Secretary  of  State'a  Adviaory 
Committee  on  Private  International 
Law  (ACPIL);  Study  Group  on 
Judgmenta;  Meeting  Notice 

A  meeting  of  the  Study  Group  on 
Judgments  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law  will  take  place  in 
Washington,  D.C.  on  Friday,  February 
13,  1998  from  9:30  a.m.  to  4:30  p.m. 


The  purpose  of  the  meeting  is  to 
provide  guidance  to  the  Department  of 
State  and  the  members  of  the  U.S. 
delegation  to  the  sessions  in  March  and 
November  1998  of  the  special 
commission  of  the  Hague  Conference  on 
Private  International  Law  charged  with 
the  preparation  of  a  draft  convention  on 
jurisdiction  and  the  recognition  and 
enforcement  of  judgments  in  civil  and 
commercial  matters. 

The  proposal  for  preparation  of  such 
a  convention,  made  to  the  Hague 
Conference  by  the  United  States  in  May 
1992,  was  accepted  by  the 
organization's  Member  States  in  October 
1996.  The  Convention  is  to  be  prepared 
at  four  special  commission  sessions  and 
final  intergovernmental  negotiations  at 
the  Hague  Conference's  19th  diplomatic 
session  in  October  2000.  If  the 
negotiations  are  successful  and  the 
United  States  ultimately  ratifies  the 
convention,  it  will  provide  rules  of 
jurisdiction  governing  actions  in  U.S. 
state  and  federal  courts  over  defendants 
fi^jm  other  party  countries  and  over 
defendants  from  the  United  States  in  the 
courts  of  other  party  countries,  and  will 
facilitate  the  recognition  and 
enforcement  of  U.S.  judgments  in  those 
countries  and  the  recognition  and 
enforcement  of  judgments  from  those 
countries  in  U.S.  courts. 

The  Study  Group  meeting  will  focus 
on  the  interests  of  the  United  States 
with  regard  to  issues  likely  to  be  on  the 
agenda  of  the  March  and  November 
sessions.  In  particular,  the  discussion 
will  seek  to  provide  guidance  on  the 
positions  that  the  United  States  should 
adopt  and  the  proposals  that  the  U.S. 
delegation  should  present  with  a  view 
to  contributing  to  the  Hague 
Conference's  effort  to  achieve  a 
successful  global  convention. 

Among  the  issues  on  the  Conference's 
agenda  are  the  following:  The  basic 
structure/approach  of  the  convention: 
its  substantive  and  geographical  scope; 
prohibited  and  required  grounds  of 
jurisdiction;  what  constitutes  an 
enforceable  judgment;  the  procedures 
for  recognition/enforcement  and  the  role 
of  the  requested  court;  the  verification 
process  (jurisdiction  of  the  court  of 
origin,  service  and  due  process,  fraud, 
excessive/exorbitant  damages);  the 
choice  of  court;  lis  pendens;  the 
possibility  of  and  conditions  for  the 
court  of  origin  chosen  by  the  plaintiff  to 
decline  jurisdiction.  A  number  of  other 
issues  not  yet  discussed  by  the  special 
commission  or  only  initially  addressed 
at  the  first  special  commission  session 
in  June  1997  and  to  be  revisited  at  the 
March  and/or  November  1998  sessions, 
will  be  discussed,  including:  Denial  of 
justice;  group  actions;  protective 


jurisdiction  (for  consumers,  insured, 
employees);  jurisdiction  with  regard  to 
corporations/branches;  complex 
litigation;  provisional  and  protective 
measures;  the  convention's  applicability 
to  intellectual  property  and  trusts. 

Those  plannmg  to  participate  in  the 
Study  Group  meeting  and  so  notifying 
the  office  indicated  below,  will  receive 
copies  of  the  reports  prepared  by  the 
Hague  Conference's  Permanent  Bureau 
on  the  issues  involved  in  the  project, 
and  the  summary  and  full  reports  on  the 
June  1997  first  special  commission 
session  on  this  project.  These  reports 
are,  or  shortly  will  be,  available  on  the 
Internet  home  page  of  the  State 
Department's  Office  of  Private 
International  Law  (L/PIL)  at  (http:// 
www.his.com/-pildb].  Those  wishing  to 
receive  copies  of  these  documents  and 
to  submit  written  comments  or 
recommendations  but  unable  to  attend 
or  obtain  the  documents  from  the  home 
page,  may  request  them  by  writing  to 
Ms.  Rosie  Gonzales,  Office  of  the  Legal 
Adviser  (L/PIL),  Suite  203.  South 
Building,  2430  E.  Street.  N.W.. 
Washington.  D.C.  20037-2800.  or  by 
faxing  her  at  (202)  776-8482. 

The  Study  Group  meeting  is  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room,  and  will  be  held  in 
conference  room  1105  in  the  main  State 
Department  building  in  Washington. 
D.C.  As  access  to  the  building  is 
controlled,  persons  wishing  to  attend 
should  receive  advance  clearance  to 
expedite  their  admission  and  are 
requested  for  this  purpose  to  provide 
their  name,  affiliation,  address, 
telephone  number,  date  of  birth  and 
social  security  number  by  no  later  than 
Wednesday.  February  11.  by  contacting 
Ms.  Gonzales  and  providing  this 
'information  at  the  above-indicated 
address  or  fax  niunber.  or  by  phoning 
her  at  (202)  776-8420.  Participants 
should  be  siire  to  use  only  the  C  Street 
("diplomatic")  entrance  of  the  State 
Department,  between  21st  and  23rd 
Streets,  where  someone  frt)m  L/PIL  will 
be  jpresent  to  assist  them. 
Peter  H.  Pfimd, 

Special  A  dviserfor  Private  International  Law, 
U.S.  Department  of  State. 

(FR  Doc.  98-3203  Filed  2-4-98;  3:52  pml 

BILUNC  COOE  4710-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  Durir>g  the  Weeit  of  January  30, 
1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
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and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  OST-98-3395. 

Oote  F/yed.  January  27.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  Telex  Mail  Vote  910. 
Specification  of  Chongqing-Nagoya 
Fares,  Intended  Effective  Date:  February 
10,  1998. 

Docket  Number:  OST-98-3405. 

Date  Fi7ed.  January  29.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CDMP  Telex  Mail  Vote  909, 
Korean  Currency  Adjustment  (Reso 
OlOn),  Intended  effective  date:  February 
15.  1998. 

Docket  Number:  OST-98-3406. 

Date  Filed:  January  29. 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  MEX-EUR  0013  dated 
January  27, 1998.  Mexico-Europe 
Expedited  Resos  rl-3.  rl-002b  r2-O70b 
r3-070r.  Intended  effective  date:  April 
1. 1998. 

Paulette  V.  Twin*. 
U.S.  DOT.  Dockets. 
(FR  Doc.  9»-3163  Filed  2-6-90;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Canier  Permits  Filed  Under 
Subpart  O  During  ttie  Week  Ending 
January  30, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-3404. 

Date  Filed:  January  29. 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  26,  1998. 

Description:  Application  of  Asia 
Paciflc  Airlines,  Inc..  pursuant  to  49 
U.S.C.  Section  41102.  and  Subpart  Q  of 
the  Regulations,  requests  the 
Department  to  issue  it  CertiHcates  of 
Public  Convenience  and  Necessity  to 


authorize  it  to  engage  in  interstate  and 

foreign  charter  air  transportation  of 

pro(>erty  and  mail. 

Paubtta  V.  Twine. 

U.S.  D.O.T.  Dockets. 

|FR  Doc  98-3162  Filed  2-6-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Partnership  Council;  Notfoe  of  Meeting 

agency:  Office  of  the  Secretary,  1X)T. 

StJMNURY:  The  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  DOT  Partnership  Council 
(the  Council).  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

Time  and  Place:  The  Council  will 
meet  on  Wednesday,  February  25, 1998, 
at  1:00  p.m.,  at  the  Department  of 
Transportation's  U.S.  Coast  Guard  Yard, 
Berry  Hall,  Curtis  Bay,  Baltimore, 
Maryland  21226. 

Type  of  Meeting:  These  meetings  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  flrst-come.  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  CKDT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  John  E.  Budnik  or 
Jean  B.  Lenderking.  Corporate  Human 
Resource  Leadership  Division.  M-13, 
Department  of  Transportation.  Nassif 
Building.  400  Seventh  Street.  SW.,  room 
9425,  Washington.  DC  20590,  (202)  366- 
9439  or  (202)  366-8085,  respectively. 

SUPPLEMENTARY  MFOMMATION:  The 
purpose  of  this  meeting  is  to  receive 
results  of  rKJT  labor-management 
climate  survey  and  explore  next  steps, 
and  consider  options  for  honoring  the 
late  American  Federation  of 
Government  Employees  (AFGE) 
President  John  Sturidvant. 

Public  Participation 

We  invite  interested  persons  and 
organizations  to  submit  comments.  Mail 
or  deliver  your  comments  or 
recommendations  to  Ms.  Jean 
Lenderking  at  the  address  shown  above. 
Comments  should  be  received  by 
February  18, 1998  in  order  to  be 
considered  at  the  February  25  meeting. 

Issued  in  Washington.  DC.  on  January  30, 
1998. 

For  the  Department  of  Transportation. 
John  E.  Budnik. 

Associate  Director,  Corporate  Human 
Resource  Leadership  Division. 
|FR  Doc.  96-3161  Filed  2-6-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCQ  98-3394) 

Chemical  Transportation  Advisory 
Committee 

AQB4CY:  Coast  Guard,  DOT.        ^ 
ACTION:  Notice  of  meetings. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Subcommittees  on  Prevention  Through 
People  (FTP)  and  Vapor  Control 
Systems  (VCS)  will  meet  to  discuss 
various  issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  All  three  meetings  will  be  open  to 
the  public. 

DATES:  CTAC  will  meet  on  Thursday. 
March  5, 1998,  from  9  a.m.  to  3  p.m. 
The  Subcommittees  ra  FTP  and  VCS 
will  meet  on  Wednesday.  March  4, 
1998,  from  9:30  a.m.  to  3  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  U.S. 
Coast  Guard  on  or  before  February  23, 
1998.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
CTAC  or  Subcommittees  on  FTP  and 
VCS  should  reach  the  U.S.  Coast  Guard 
on  or  before  February  17, 1998. 
ADDRESSES:  CTAC  will  meet  in  room 
2415.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC.  The  Subcommittee  on  PTP  will 
meet  in  room  1103  of  Coast  Guard 
Headquarters  and  the  Subcommittee  on 
VCS  will  meet  in  room  1303  of  Coast 
Guard  Headquarters.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Commander  Kevin  S. 
Cook,  Commandant  (G-MSO-3),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  S.  Cook,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju, 
Assistant  to  the  Executive  Director, 
telephone  202-267-1217,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 

(1)  Final  report  on  medium  term  tasks 
frt)m  the  Subcommittee  on  PTP. 

(2)  Final  reports  from  the  VCS  Line 
Clearance  (Pigging)  Work  Group  and  the 
Tank  Barge  Cleaning  Work  Group  of  the 
Subcommittee  on  VCS. 
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(3)  Presentation  of  the  task  statement 
and  formation  of  the  Subcommittee  on 
Cargo  Names. 

(4)  Presentation  on  requirements  for 
chemical  shipping  names. 

(5)  Presentation  on  American  Bureau 
of  Shipping  (ABS)  effort  on  chemical 
barge  design  rules/standards. 

(6)  Presentation  on  simulation 
training  for  inland  towboat  captains  and 
pilots. 

(7)  Status  of  the  U.S.  Coast  Guard 
International  Safety  Management  (ISM) 
Code  and  Hazardous  Substance 
Response  Plan  (HSRP)  rulemaking 
projects. 

Subcommittee  on  Prevention  Through 
People  (PTP).  The  agenda  includes  the 
following: 

(1)  Review  the  final  report  on  medium 
term  tasks. 

Subcommittee  on  Vapor  Control 
System  (VCS).  The  agenda  includes  the 
following: 

(1)  Review  final  report  of  the  VCS 
Line  Clearance  (Pigging)  Work  Group. 

(2)  Review,  final  report  of  the  Tank 
Barge  Cleaning  Work  Group. 

Procedural 

All  three  meetings  are  open  to  the 
public.  At  the  Chairs'  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  should  like  to  make  an  oral 
presentation  at  a  meeting,  please  notify 
the  Executive  Director  no  later  than 
February  23. 1998.  Written  material  and 
distribution  at  a  meeting  should  reach 
the  U.S.  Coast  Guard  no  later  than 
February  23, 1998.  If  you  would  like  a 
copy  of  your  material  distributed  to 
each  member  of  CTAC  or 
Subcommittees  on  PTP  and  VCS  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  no  later 
than  February  17, 1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  January  29. 1998. 

Joaqih  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

IFR  Doc.  98-3189  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

pocket  No.  97-055;  Notice  No.  1] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  This  notice  solicits  public 
comments  on  the  manufacturer 
reporting  requirements  specified  in  49 
CFR  part  590,  for  the  phase-in  of  the 
motor  vehicle  rear-door  retention 
requirement. 

Before  a  Federal  agency  can  collect 
certain  information  from  the  public,  it 
must  receive  approval  from  the  Office  of 
Management  and  Budget  (OMB).  Under 
new  procedures  established  by  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval.  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  information, 
including  extensions  and  reinstatements 
of  previously  approved  collections. 

This  document  describes  the 
collection  of  the  information  concerning 
vehicle  manufacturers'  plans  for 
beginning  to  comply  with  these  rear 
door  retention  requirements,  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1998. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  St.  S.W., 
Washington.  D.C.  20590.  Please  identify 
the  subject  of  the  proposed  collection  of 
information  for  which  a  comment  is 
provided.  It  is  requested,  but  not 
required,  that  1  original  plus  2  copies  of 
the  comments  be  provided.  TTie  Docket 
Section  is  open  on  weekdays  itoxa  9:30 
a.m.  to  4  p.m.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  collection  of  information  approval 
may  be  obtained  at  no  charge  from  Mr. 
Edward  Kosek,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street,  S.W.,  Room  6123, 
Washington.  D.C.  20590.  Mr.  Kosek's 
telephone  number  is  (202)  366-2589. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 


approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)).  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whetherthe  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Production  Schedule  for  Compliance  of 
Back  Door  Locks  and  Door  Retention 
Components  With  FNfVSS  206 

Type  of  Request — New  Request  for     - 
Clearance. 

OMB  Clearance  Number — 2127. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval— February  28,  2001. 

Summary  of  the  Collection  of 
Information — NHTSA  must  ensure  that 
motor  vehicle  manufacturers  comply 
with  new  provisions  in  Federal  Motor 
Vehicle  Safety  Standard  206  "Door 
Locks  and  Door  Retention 
Components",  requiring  increased 
performance  for  back  door  locks  and 
back  door  retention  components.  The 
new  requirements  published  on 
September  28.  1995  (60  FR  50124),  and 
July  31.  1996  (61  FR  39904),  required 
new  retention  requirements  for  the  rear 
doors  of  passenger  cars,  multipurpose 
vehicles  and  trucks.  The  agency 
specified  a  one-year  phase-in  of  this 
requirement.  Vehicle  manufacturers  are 
required  to  produce  a  combined  total 
production  of  60  percent  of  their 
vehicles  in  compliance  during  the 
period  of  September  1,  1997.  and 
September  1,  1998.  After  September  1. 
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1998.  the  vehicle  manufacturers  are 
required  to  report  on  this  phase-in.  to 
the  agency.  The  July  31, 1996  notice 
also  specifles  the  reporting 
requirements,  as  specified  in  49  CFR, 
part  590. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — In  order  to  ensure 
manufacturers  are  complying  with  new 
provision  for  back  door  locks  and 
retention  components  in  Standard  206, 
NHTSA  needs  reports  from 
manufacturers  of  new  passenger  cars, 
multipurpose  vehicles  and  trucks  which 
have  liftgates.  hatchbacks,  rear  cargo 
doors  or  sliding  doors  which  are 
applicable  to  the  Standard  206.  For  each 
report,  the  manufacturer  will  provide 
(in  addition  to  administrative 
necessities  such  as  identity,  address) 
numerical  information  from  which 
NHTSA  will  be  able  to  determine 
whether  a  manufacturer  complies  with 
the  percentage  phase-in  requirements. 
The  required  numerical  information 
will  include  the  total  number  of 
vehicles  manufactured  during  the 
production  year  that  are  equipped  with 
back  door  locks  and  retention 
components  that  comply  with  the  new 
provisions  of  Standard  206.  and  the 
total  number  of  vehicles  produced. 

Description  of  the  Ukeiy  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Infonnation — NHTSA 
anticipates  that  no  more  than  35  vehicle 
manufacturers  will  be  affected  by  the 
requirements.  NHTSA  does  not  believe 
any  of  these  35  manufacturers  is  a  small 
business  (i.e.,  one  that  employs  less 
than  500  persons.)  Each  manufacturer 
must  file  one  report.  Additionally,  the 
NHTSA  may  request  compliance 
information  on  a  specific  model  vehicle 
during  the  first  year  of  the  phase-in. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — NHTSA  estimates  that 
eaich  manufacturer  will  need  12  hours 
per  year  of  time  for  recordkeeping  and 
24  hours  per  year  to  prepare  a  report,  at 
a  cost  of  $30.00  (>er  hour.  Thus,  the 
number  of  estimated  reporting  burden 
hours  a  year  on  35  manufacturers  at  1 
report  per  manufacturer  and  36  person 
hours.  $3t)  per  hour  at  an  annual  cost  to 
the  public  of  S37.800. 

Authority:  44  U.S.C  3506(c);  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  January  29. 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards 
|FR  Doc  98-3193  Filed  2-6-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
for  Development  of  Crash  Outcome 
Data  Evaluation  Systems 

AOENCV:  National  Highway  Traffic 
Safety  Administration,  EKDT. 
ACTION:  Announcement  of  discretionary 
cooperative  agreements  to  assist  in  the 
development  and  use  of  Crash  Outcome 
Data  Evaluation  Systems  (CODES)  in 
states  not  previously  funded  to  develop 
CODES. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  assist  states  in  the 
development  and  use  of  Crash  Outcome 
Data  Evaluation  Systems  (CODES)  and 
solicits  applications  for  projects  under 
this  program  from  states  who  have  not 
previously  been  funded  to  develop 
CODES.  Under  this  program  states  will 
link  their  existing  statewide  traffic 
records  with  medical  outcome  and 
charge  data.  The  linkage  will  involve 
population-based  data  for  the  two  most 
current  calendar  years  of  available  data 
since  1994  and  must  result  in  a  linked 
data  file  that,  if  not  statewide,  is 
representative  and  generalizable  for 
highway  traffic  purposes  statewide.  The 
linked  data  will  be  used  to  support 
highway  safety  decision-making 
statewide  to  reduce  deaths,  non-fatal 
injuries,  and  health  care  costs  resulting 
from  motor  vehicle  crashes.  The  linkage 
and  highway  traffic  safety  application  of 
the  linked  data  for  decision-making 
must  be  completed  within  18  months  of 
the  funding  date. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
April  30.  1998. 

ADOftESSCS:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30) 
ATTN:  Henrietta  R.  Mosley.  400  7th 
Street,  SW,  Room  5301,  Washington.  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-98-H-07086.  Interested 
applicants  should  contact  Ms.  Mosley  to 
obtain  the  application  packet.  Included 
in  the  application  packet  are  reports 
about  data  linkage  and  applications  for 
linked  data  developed  by  the  CODES 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Henrietta  R.  Mosley, 
Office  of  Contracts  and  Procurement. 


All  questions  and  requests  for  copies 
may  be  directed  by  e-mail  at 
hmosley9nhtsa.dot.gov  or,  if  necessary, 
at  (202)  366-9570.  Programmatic 
questions  relating  to  this  cooperative 
agreement  program  should  be  directed 
to  Dennis  Utter.  CODES  COTR,  Room 
6125,  (NRD-31)  400  7th  Street  SW, 
Washington,  E)C,  20590  or  by  e-mail  at 
dutter9nhtsa.dot.gov  or.  if  necessary  at 
(202)  366-5351. 

SUPPI.EMENTARY  INFORMATK3N: 
Statement  of  Work 

Background 

Crash  data  alone  are  unable  or  convey 
the  magnitude  of  the  medical  and 
financial  consequences  of  the  injuries 
resulting  from  motor  vehicle  crashes  or 
the  success  of  highway  safety  decision- 
making to  prevent  them.  Outcome 
information  describing  what  happens  to 
all  persons  involved  in  motor  vehicle 
crashes,  regardless  of  injury,  is  needed. 

Person-specific  outcome  information 
is  collected  at  the  crash  scene  and  en 
route  by  EMS  personnel,  at  the 
emergency  department,  in  the  hospital, 
and  after  discharge.  When  these  data  are 
computerized  and  merged  statewide, 
they  generate  a  source  of  population- 
based  outcome  data  that  is  available  for 
use  by  state  and  local  traffic  safety  and 
public  health  professionals.  Linking 
these  records  to  statewide  crash  data 
collected  by  police  at  the  scene  is  the 
key  to  determining  the  relationships 
among  specific  vehicle,  crash,  and 
occupant  behavior  characteristics  and 
their  medical  and  financial  outcomes. 

The  feasibility  of  linking  crash  and 
medical  outcome  (EMS.  emergency 
department,  hospital  discharge,  death 
certificate,  claims,  etc.)  data  was 
demonstrated  by  the  Crash  Outcome 
Data  Evaluation  System  (CODES) 
project.  This  project  evolved  from  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  which 
mandated  that  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
prepare  a  Report  to  Congress  about  the 
benefits  of  safety  belt  and  motorcycle 
helmet  use.  NHTSA  provided  funding  to 
the  States  of  Hawaii,  Maine,  Missouri. 
New  York,  Pennsylvania,  Utah,  and 
Wisconsin  to  link  their  state  data  and 
use  the  linked  data  to  analyze  the 
effectiveness  of  safety  belts  and 
motorcycle  helmets.  The  Report  was 
delivered  to  Congress  in  February,  1996. 
In  1997.  NHTSA  awarded  additional 
CODES  grants  to  seven  stated — 
Connecticut,  New  Hampshire, 
Maryland.  North  Dakota,  South  Dakota, 
Oklahoma,  and  Nevada— for  CODES 
linkage  and  development  of  state 


specific  highway  traffic  safety 
applications  for  linked  data. 

The  CODES  project  also  demonstrated 
that  linked  data  have  many  uses  for 
decision-making  related  to  highway 
safety  and  injury  control.  In  addition  to 
demonstrating  the  effectiveness  of  safety 
belts  and  motorcycle  helmets  on  death, 
injury,  and  costs,  the  CODES  states  used 
the  linked  data  to  identify  populations 
at  risk  for  increased  severity  or  high 
health  care  costs,  the  impact  of  different 
occupant  behaviors  on  outcome,  the 
safety  needs  at  the  community  level,  the 
allocation  of  resources  for  emergency 
medical  services,  the  injury  patterns  by 
type  of  roadway  and  geographic 
location,  and  the  benefits  of 
collaboration  on  data  quality.  In  1996, 
NHTSA  awarded  funds  to  three  CODES 
states  (New  York,  Pennsylvania. 
Wisconsin)  and  three  states  who  linked 
crash  and  medical  data  without  CODES 
funding  (Alaska,  Connecticut,  New 
Mexico)  to  develop  new  state-specific 
highway  traffic  safety  applications  for 
linked  data  that  would  be  useful  for 
their  highway  traffic  safety  decision- 
making. A  list  of  these  applications  and 
others  can  be  found  in  the  publication 
Catalog  of  Types  of  Applications 
Implemented  Using  Linked  State  Data, 
DOT  HS  808  581,  April  1997. 

CODES  focuses  on  using  existing  data 
resources  for  highway  traffic  safety 
applications  for  which  they  were  not 
originally  developed.  Consequently, 
CODES  efi^orts  develop  and  strengthen 
collaboration  among  the  existing  data 
owners,  particularly  the  technical 
experts  who  have  experience  collecting, 
computerizing,  and  analyzing  the  state 
data.  Training  this  group  of  technical 
experts  to  perform  the  linkage  and  to 
develop  state-specific  applications  for 
the  linked  data  has  facilitated 
institutionalization  of  CODES  using 
subsequent  years  of  data. 

The  original  CODES  states  have 
demonstrated  that  data  linkage  helped 
fulfill  expanded  data  needs  without  the 
additional  expense  and  delay  of  new 
data  collection.  The  linkage  process 
itself  provided  feedback  about  data 
quality  and  content  problems  which  led 
to  improvements  in  the  state  data. 
Because  NHTSA  relies  on  state  data  for 
its  various  functions,  it  is  also  in 
NHTSA 's  interest  to  develop  data 
linkage  capabilities  among  all  of  the 
states  nationally  as  a  means  not  only  to 
assist  States  to  obtain  outcome 
information  but  also  to  improve  the 
quality  of  state  data. 
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Objective 

The  objective  of  this  Cooperative 
Agreement  is  to  provide  resources  for 
states  to: 


1.  Link  and  institutionalize  the 
capability  to  link  state  crash  and 
medical  outcome  data  to  identify  the 
medical  and  financial  consequences  of 
motor  vehicle  crashes. 

2.  Utilize  this  information  in  crash 
analysis,  problem  identification,  and 
program  evaluation  to  improve 
decision-making  at  the  local,  state,  and 
national  levels  related  to  preventing  or 
reducing  deaths,  injuries,  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes. 

3.  Provide  NHTSA  with  population- 
based  linked  crash  and  injury  data  to 
analyze  specific  highway  safety  issues 
of  interests  to  NHTSA  in  collaboration 
with  the  CODES  states. 

4.  Develop  data  linkage  capabilities  as 
a  means  of  improving  the  quality  of 
state  data  which  support  NHTSA's 
national  data. 

This  cooperative  agreement  is  not 
intended  to  fund  basic  development  of 
data  systems.  However,  it  is  hoped  that 
this  project  will  inspire  those  States 
who  have  already  decided  to  develop 
state  data  to  expedite  their  processes  in 
order  to  become  eligible  for  CODES 
funding. 

General  Project  Description 

1.  Establish  a  CODES  collaborative 
network. 

a.  Convene  a  Board  of  Directors 
consisting  of  the  data  owners  and  major 
users  of  the  State  data.  The  CODES 
Board  of  Directors  will  be  responsible 
for  managing  and  institutionalizing  the 
linked  data,  establishing  the  data  release 
policies  for  the  linked  data,  supporting 
the  administrative  functions  of  the 
grantee,  ensuring  that  data  linkage  and 
application  activities  are  appropriately 
coordinated  within  the  State,  and 
resolving  common  issues  related  to  data 
accessibility,  availability,  completeness, 
quality,  confidentiality,  transfer, 
ownership,  fee  for  service,  management 
etc.  The  CODES  Board  of  Directors  will 
meet  monthly.  _ 

b.  Convene  a  CODES  Advisory  Group 
consisting  of  the  CODES  Board  of 
Directors  and  other  stakeholders 
interested  in  the  use  of  linked  data  to 
support  highway  safety,  injury  control, 
EMS.  etc.  The  CODES  Advisory 
Committee  will  be  informed  of  the 
results  of  the  data  linkage,  highway 
traffic  safety  uses  of  the  data  for 
decision-making,  the  quality  of  the  state 
data  for  linkage  and  the  quality  of  the 
linked  data  for  analysis.  The  CX)DES 
Advisory  Committee  will  meet  twice  a 
year. 

c.  Promote  coordination  of  the  various 
stakeholders  through  use  of  the  Internet, 
teleconferencing,  joint  meetings,  and 
other  mechanisms  to  ensure  frequent 


communication  between  all  parties  to 
minimize  the  expense  of  travel. 

2.  Link  population-based  crash  data  to 
injury  outcome  data  for  all  persons, 
injured  and  uninjured,  involved  in 
police-reported  motor  vehicle  crashes 
for  the  two  most  current  calendar  years 
of  available  data  since  1994. 

a.  As  a  minimum,  the  CODES  linkage 
should  consist  of  statewide  crash  data 
linked  to  hospital  and  either  EMS  or 
emergency  department  statewide  data, 
preferably  both.  States  without  either 
statewide  EMS  or  statewide  emergency 
department  data  are  eligible  if  this  type 
of  outpatient  information  can  be 
obtained  in  one  of  the  following  ways: 

(1)  Through  statewide  insurance 
claims  data  for  every  person  injured  in 
a  motor  vehicle  crash; 

(2)  By  demonstrating  that  available 
EMS  or  ED  data  are  representative  and 
generalizable  for  highway  traffic  safety 
purposes  statewide;  or, 

(3)  By  computerizing  uncomputerized 
records  to  be  included  in  state  data  files. 

b.  Linkage  to  other  data  files,  such  as 
driver  licensing,  vehicle  registration, 
citation/conviction  records,  insurance 
claims,  HMO/managed  care/etc. 
outpatient  records,  etc.  may  be 
necessary  to  support  the  linkage  and/or 
the  state's  choice  of  highway  traffic 
safety  application  to  support  highway 
traffic  safety  decision-making. 

3.  Develop  at  least  one  state-specific 
highway  traffic  safety  application 
important  for  highway  safety  and/or 
motor  vehicle  injury  control  decision- 
making and  demonstrate  the  potential 
for  its  impact  on  reducing  death,  injury, 
and  direct  medical  costs  associated  with 
motor  vehicle  crashes. 

4.  Institutionalize  the  CODES  linkage 
process  and  use  of  linked  data  for 
highway  traffic  safety  decision-making 
by  establishing  an  administrative 
structure  and  making  the  linked  data 
available  to  users. 

a.  Assign  an  agency  to  be  responsible 
for  the  linkage  and  to  provide  the 
following: 

(1)  A  computer  dedicated  to  CODES; 

(2)  A  staff  member  to  coordinate 
CODES  activities; 

(3)  Cross-training  of  sufficient  staff  to 
ensure  continuation  of  the  linkage 
capability  in  spite  of  personnel  changes 
during  and  after  the  project  period; 

(4)  Loading  into  the  dedicated  CODES 
computer  the  existing  computerized 
statewide,  population -based  data  files  to 
be  linked; 

(5)  Performing  the  linkage  using  the 
probabilistic  software  recommended  by 
NHTSA; 

(6)  Validating  the  linkage  results  by 
evaluating  the  rate  of  false  positives  and 
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Ealse  negatives  among  the  linked  and 
unlinked  records; 

(7)  Maintaining  written 
documentation  of  the  file  preparation, 
linkage  and  validation  processes  so  that 
they  can  be  easily  replicated  after 
Federal  funding  ends:  and, 

(8)  Maintaining  a  data  dictionary  for 
the  linked  data  file. 

b.  Develop  resources  to  make  the 
linked  data  accessible  to  all  users. 

(1)  Develop  the  computer  programs 
needed  to  produce  and  distribute 
routine  reports,  respond  to  data 
requests,  and  provide  access  to  the 
linked  data  for  analytical,  management, 
planning,  and  other  purposes; 

(2)  Develop  a  public-use  version  of 
the  linked  data,  copies  of  which  will  be 
distributed  upon  request;  and, 

(3)  Use  the  Internet  and  other 
electronic  mechanisms  to  efficiently 
distribute  and  share  infoimation 
generated  from  the  linked  data. 

5.  Work  collaboratively  with  NHTSA 
to  implement  the  Cooperative 
Agreement. 

a.  Attend  initial  briefing  and  two 
technical  assistance  meetings; 

b.  Provide  NHTSA  a  version  of  the 
linked  database  which  conforms  to  the 
state  laws  and  regulations  governing 
patient/provider  confidentiality,  yet 
satisfies  minimum  NHTSA  data  needs; 

c.  Assist  NHTSA  when  NHTSA  uses 
the  state's  linked  data  to  analyze 
specific  highway  safety  issues  and 
report  on  them;  and. 

d.  Collaborate  with  NHTSA  on 
developing  new  uses  for  the  linked  data. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
Cooperative  Agre«nent  program  and 
will; 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  Cooperative 
Agreement  and  coordinate  activities 
between  the  grantee  and  NHTSA. 

2.  Provide,  at  no  cost  to  the  grantee, 
training  and  technical  assistance  by 
CODES  experts  on-site  and  off-site  as 
necessary  during  the  project  to  assist  the 
grantee  in  preparing  the  files  for  linkage, 
implementing  probabilistic  linkage 
techniques,  validating  the  linkage 
results,  developing  highway  traffic 
safety  applications  for  the  linked  data, 
and  organizing  the  CODES  Board  of 
Directors  and  Advisory  Committee. 

3.  Specify  the  formats  for  all 
deliverables  to  NHTSA. 

4.  Conduct  Initial  Briefing  at  NHTSA 
Headquarters  in  Washington.  DC  (date 
and  time  to  be  scheduled  within  30  days 
after  the  award).  The  purpose  of  the 


meeting  will  be  to  review  the  goals  and 
objectives  of  the  project,  discuss 
implementation  of  the  linkage  software, 
identify  the  tasks  to  be  specified  in  the 
action  plan  for  the  data  linkage,  evaluate 
highway  traffic  safety  applications  using 
the  linked  data  for  decision-making,  and 
discuss  agMidas  for  the  Board  of 
Directors  and  Advisory  Committee. 

5.  Conduct  Two  Tecnnical  Assistance 
Meetings  for  the  purpose  of  technology 
transfer.  The  first  meeting,  to  be 
scheduled  during  the  ninth  month  of 
funding,  will  be  organized  to  share  data 
linkage  experiences,  review  the  state- 
specific  highway  traffic  safety 
applications  of  linked  data,  and  resolve 
common  problems.  The  second  meeting 
will  be  scheduled  at  the  end  of  the 
funding  period  for  the  purpose  of 
sharing  results  and  making 
recommendations  for  future  COIKS 
projects.  Locations  for  the  Workshops 
are  to  be  determined  based  on  the 
location  of  the  Grantees.  However,  for 
purposes  of  cost  estimation,  assume  the 
Workshops  will  be  held  in  Washington, 
DC. 

6.  Collaboratively  work  with  the  state 
when  using  the  state's  linked  data  to 
analyze  specific  highway  safety  issues 
and  report  on  them. 

Period  of  Support 

The  project  study  effort  described  in 
this  announcement  will  be  supported 
through  the  award  of  up  to  six  (6) 
Cooperative  Agreements,  depending 
upon  the  merit  of  the  applications 
received  and  the  availabiUty  of  funding. 
It  is  anticipated  that  individual  award 
amounts  will  range  from  $200,000- 
$250,000.  Project  efforts  involving 
linkage  of  the  state  data  and 
applications  for  the  linked  data  must  be 
completed  within  eighteen  months  after 
funding. 

Allowable  Uses  of  Federal  Funds 

1.  For  general  project  requirements, 
the  following  cost  items  are  considered 
to  be  allowable  uses  of  Federal  funds: 

a.  Costs  of  personnel  resources 
necessary  to  perform  project 
management  activities,  data  linkage  and 
processing  activities,  highway  traffic 
safety  applications  of  linked  data  for 
decision-making,  and  reporting 
requirements.  Personnel  may  be 
members  of  the  grantee  organization  or 
loaned  by  organizations  represented  on 
the  CODES  Board  of  Directors.  Because 
the  hnkage  process  is  relatively  easy  to 
implement  in  the  second  year  by 
persons  who  have  linkage  ex(>erience.  it 
is  important  that  the  staff  trained  under 
this  project  be  available  to  repeat  the 
linkage  and  train  others  in  subsequent 
years. 


b.  Costs  of  a  dedicated  computer  and 
the  software  resources 
(microcomputer(s).  of  work  station, 
modem,  etc.)  relative  to  the  volimie  of 
records  to  implement  the  probabilistic 
linkage  technology  and  generate,  from 
the  linked  data,  infonnation  useful  for 
dedsion-makins.  The  computer 
resources  must  be  dedicated  for  linking 
the  data  and  generating  output  from  the 
linked  data  so  that  the  highway  safety 
and  injury  control  communities  have 
timely  access  to  the  linked  data  when 
needed  to  promote  highway  safety  and 
injury  control  objectives  during  and 
after  the  project.  The  computer 
resources  belong  to  the  state's  CODES 
efforts  so  must  he  located  to  facilitate 
use  by  CODES  data  owners  and  project 
staff.  Funds  may  not  be  used  to  upgrade 
an  existing  computer  that  is  primarily 
used  by  non-CODES  personnel  to  meet 
non-CODES-related  responsibilities  of 
the  organization.  The  computer  and 
software  resources  may  not  be 
permanently  tied  to  an  existing 
computer  network  in  such  a  way  as  to 
preclude  their  movement  in  the  future, 
as  directed  by  the  CODES  Board  of 
Directors,  to  another  organization  more 
interested  in  continuing  the  linkage  and 
highway  traffic  safety  applications  for 
the  linked  data. 

c.  Costs,  if  necessary,  to  obtain 
mission  data  and/or  to  expedite  the 
computerization  of  existing  statewide 
data  are  limited  to  no  more  than  20% 
of  the  records  in  those  state  data  files 
that  already  have  reached  at  least  a  80% 
computerization  rate. 

d.  Costs,  if  necessary,  to  purchase 
access  to  existing  statewide 
computerized  injury  data  such  as  EMS, 
emergency  department,  inpatient, 
census,  and  claims  for  linkage. 

e.  Costs  to  perform  additional  edits 
and  logic  checks  on  the  databases  to  be 
linked  to  facilitate  the  data  linkage. 
Specifically,  these  edits  will  address 
data  accuracy  problems  such  as:  (1)  Out 
of  sequence  military  times  for  time  of 
crash,  time  of  report  to  police  and/or 
time  of  arrival  by  police  at  the  scene;  (2) 
town  and  county  codes  inconsistent 
with  policy  and  EMS  service  areas;  (3) 
ages  inconsistent  with  date  of  birth;  (4) 
hospital  destinations  inconsistent  with 
the  location  of  the  crash;  (5)  resolving 
duplicate  and  unsure  matches:  and.  (6) 
performing  other  edits  appropriate  to 
the  State's  data. 

f.  Costs  to  convene  the  CODES  Board 
of  Directors  and  the  CODES  Advisory 
Committee. 

g.  Costs  to  generate  a  copy  of  the 
linked  data  for  the  two  most  current 
calendar  years  of  available  data  since 
1994  for  transfer  to  NHTSA  in  the 
specified  electronic  media  and  format. 


h.  Costs  to  create  a  public  use  version 
of  the  linked  data  within  the  state. 

i.  Costs  related  to  use  of  the  Internet, 
teleconferencing,  joint  meetings,  and 
other  mechanisms  to  ensure  frequent 
communication  and  distribution  of  the 
information  generated  from  the  linked 
data  among  all  stakeho'lders. 

j.  Costs  to  develop  computer  programs 
to  automate  the  linkage  process  and 
generate  routine  reports  to  support 
institutionalization  of  CODES. 

k.  Travel  costs  for  up  to  three  (3) 
CODES  staff  members  to  Washington, 
DC.  for  initial  briefing  and  two  technical 
assistance  meetings. 

Eligibility  Requirements 

The  agency  will  make  a  maximum  of 
one  (1)  aware  per  state.  The  grantee 
must  be  a  state  agency,  or  an 
educational  institution  or  non-profit 
organization  within  that  state  that  is 
associated  with  motor  vehicle  injury 
control.  States  which  have  previously 
been  funded  to  develop  CODES  are  not 
eligible. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  five  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Henrietta  R.  Mosley  400  7th 
Street,  SW.,  Room  5301.  Washington. 
DC  20590.  Applications  must  b6  typed 
on  one  side  of  the  page  only. 
Applications  must  include  a  reference 
to  NHTSA  Cooperative  Agreement 
Program  No.  DTNH22-98-H-O7086. 
Only  complete  application  packages 
received  on  or  before  2  P.M.,  April  30, 
1998  will  be  considered. 

Application  Content 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424(REV.  4-88,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  certified 
assurances  signed.  While  the  Form 
424A  deals  with  budget  information  and 
Section  B  identifies  Budget  Categories, 
the  available  space  does  not  permit  a 
level  of  detail  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs,  as  well  as  any  costs 
which  the  applicant  indicates  will  be 
contributed  in  support  of  this  project. 
Applicants  shall  assume  that  awards 
will  be  made  by  September  25.  1998  and 
should  prepare  their  applications 
accordingly. 

2.  The  application  shall  include  a 
program  narrative  statement  of  not  more 


than  20  pages  which  addresses  the 
following  as  a  minimum: 

a.  A  description  of  the  State's  current 
highway  traffic  safety  goals  as 
developed  from  performance 
monitoring,  SMS  or  other  planning 
processes  aimed  at  reducing 
unnecessary  death,  injury,  and  costs  of 
injuries  resulting  from  motor  vehicle 
crashes.  This  description  should 
indicate  how  the  linked  data  will  be 
important  for  achieving  these  goals.  In 
the  description  include  total  crashes 
and  total  persons  involved  in  crashes  by 
pohce-reported  injury  severity  level: 

b.  A  description  of  the  proposed 
organization  of  the  CODES  Board  of 
Directors  and  Advisory  Committees  and 
their  proposed  functions  and 
responsibilities; 

c.  A  brief  description  of  the  data  files 
to  be  linked  for  this  project.  The 
following  information  should  be 
included  for  each  data  file  to  be  linked; 

(1)  The  reporting  threshold  (including 
types  of  records  excluded  such  as 
uninjured  occupants); 

(2)  Compliance  rate  statewide: 

If  data  are  not  statewide,  demonstrate 
that  the  linkage  is  feasible  in  spite  of  the 
missing  records  and  that  the  final  linked 
data  file  will  be  representative  and 
generalizable  to  the  entire  state  for 
highway  traffic  safety  purposes. 

If  data  file  is  not  completely 
computerized  statewide  but  the  state 
intends  to  complete  the  computerization 
to  make  the  data  available  for 
performance  under  this  cooperative 
agreement,  indicate  the  percentage  of 
the  uncomputerized  records  statewide 
to  be  computerized,  the  estimated  cost, 
and  if  this  activity  will  continue  in  the 
future  without  CODES  funding. 

(3)  The  date  when  the  data  file  will  be 
available  for  use; 

(4)  A  list  of  the  event  and  person- 
specific  data  elements  which  could  be 
used  for  linkage:  and. 

(5)  A  description  of  state  laws  or 
regulations  governing  patient/provider 
confidentiality  that  will  restrict  use  of 
the  data  for  linkage  and/or  transfer  of 
the  CODES  data  file  to  NHTSA. 

d.  A  description  of  the  proposed  plan 
for  linkage  including  strategies  for  cross- 
training  sufficient  staff  to  compensate 
for  personnel  changes  and  for  ensuring 
adequate  documentation  of  the  file 
preparation,  linkage  and  validation 
processes: 

e.  A  description  of  a  suggested 
highway  traffic  safety  application  for 
linked  data  that  the  State  will 
implement  to  reduce  unnecessary  death, 
injury,  and  costs  resulting  from  motor 
vehicle  crashes  and  how  it  was  chosen; 

f.  A  description  of  how  the  linked 
data  will  be  made  available  to  users; 


g.  A  description  of  the  resources  and 
experience  of  the  organization  proposed 
to  manage  the  project,  particularly 
related  to  promoting  the  collaboration 
and  coordination  necessary  to 
successfully  complete  the  project  and 
institutionalize  CODES; 

h.  A  description  of  the  capabilities  of 
the  CODES  team  to  fulfill  the  terms  of 
the  cooperative  agreement,  including  a 
brief  description  of  the  organizational 
entity  and  of  the  qualifications, 
employment  status  (permanent, 
temporary),  current  responsibilities,  and 
proposed  level  of  effort  for  the  project 
director,  staff  responsible  for  the 
linkage,  and  staff  responsible  for  the 
state  specific  highway  traffic  safety 
application.  Resumes  for  key  personnel 
should  be  included  in  the  Appendix: 
i.  Letter  of  support  from  the  State's 
Governor's  Highway  Safety 
Representative  explaining  the 
importance  linked  data  for  performance 
monitoring.  Safe  Communities  and 
other  highway  safety  activities  in  that 
state:  and, 

j.  A  list  of  the  proposed  activities  in 
chronological  order  and  a  time  line  to 
show  the  expected  schedule  of 
accomplishment  and  their  target  dates. 

3.  The  application  shall  include  an 
appendix.  A  large  appendix  is  strongly 
discouraged.  Additional  material  other 
than  what  is  specified  below  should  be 
included  only  when  necessary  to 
support  information  about  data  linkage, 
highway  traffic  safety  applications  for 
linked  data  or  institutionalization 
discussed  in  the  application.  Do  not 
send  copies  of  brochures,  documents 
etc..  developed  as  the  result  of  a 
collaborative  effort  in  the  State.  The 
appendix  should  include  the  following: 

a.  Letters  of  support  from  each 
proposed  member  of  the  CODES  Board 
of  Directors.  The  letter  of  support 
should  document: 

(1)  Why  linked  data  are  important  to 
the  organization; 

(2)  The  organization's  need  for  linked 
data  to  support  its  activities: 

(3)  The  organization's  level  of 
commitment  in  terms  of  the  staff, 
equipment  resources,  and/or  funding 
support  that  will  be  available  for  the 
linkage  and/or  to  institutionalize 
CODES: 

(4)  The  organization's  willingness  to 
collaborate  with  other  data  owners  to 
support  shared  ownership  of  the  linked 
data:  and, 

(5)  The  organization's  permission  to 
release  the  linked  data  to  NHTSA  at  the 
end  of  the  project. 

b.  Letters  of  support  may  be  submitted 
from  members  of  the  CODES  Advisory 
Committee  (excluding  the  members  of 
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the  Board  of  Directors  described  above); 
and. 
c.  Resumes  for  tbe  following: 

(1)  Project  Director; 

(2)  Key  personnel  proposed  for  the 
data  linkage:  and. 

(3)  Key  personnel  proposed  to 
develop  highway  traffic  safety 
applications  for  the  linked  data. 

Application  Review  Process  and 
Evaluation  Factors 

Initially,  all  application  packages  will 
be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and  to 
ensure  that  the  application  contains  all 
of  the  items  specified  in  the  Application 
Content  section  of  this  announcement. 
Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  Evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

1.  Technical  approach  for  project 
completion  (40%).  The  reasonableness 
and  feasibility  of  the  applicant's 
approach  for  successfully  achieving  the 
objectives  of  the  project  within  the 
required  time  frame.  The 
appropriateness  and  feasibility  of  the 
applicant's  proposed  plans  for  data 
linkage  and  state  speciTic  highway 
traffic  safety  applications  for  the  linked 
data.  Evidence  that  the  applicant  has  the 
necessary  authorization  and  support 
from  data  owners  to  access  the  state 
data,  particularly  financial  and  injury 
severity  and  type  data,  which  are  not 
routinely  available  for  highway  safety 
analyses. 

2.  Understanding  the  intent  of  the 
program  (20%).  The  applicant's 
recognition  of  the  importance  of  CX)DES 
to  obtain  medical  and  financial  outcome 
data  which  are  necessary  for  a 
comprehensive  evaluation  of  the  impact 
of  highway  safety  and  injury  control 
countermeasures.  The  applicant's 
understanding  of  the  importance  of 
developing  CODES,  as  a  meaningful  and 
appropriate  strategy  for  improving  state 
traffic  records  capabilities  and  ensuring 
the  continuation  of  CODES  after 
completion  of  this  project. 

3.  Project  personnel  (20%).  The 
adequacy  of  the  proposed  personnel  to 
successfully  perform  the  project  study, 
including  qualiHcations  and  experience 
(both  general  and  project  related),  the 
various  disciplines  represented,  and  the 
relative  level  of  effort  proposed  for  the 
professional,  technical  and  support 
staff. 

4.  Organizational  capabilities  (20%). 
The  adequacy  of  organizational 
resources  and  experience  to  successfully 
manage  and  perform  the  project, 
paiticularly  to  support  the  collaborative 


network  and  respond  to  the  increasing 
demand  for  access  to  the  linked  data. 
The  proposed  coordination  with  and 
use  of  other  organizational  support  and 
resources,  including  other  sources  of 
financial  support. 

Depending  upon  the  results  of  the 
evaluation  process.  NfHTSA  may  choose 
to  alter  the  number  of  awards.  In 
addition,  NHTSA  may  suggest  revisions 
to  applications  at  a  condition  of  further 
consideration  to  ensure  the  most 
efficient  and  effective  performance 
consistent  with  the  objectives  of  the 
project.  An  organizational 
representative  of  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  will  be  assisting 
in  NHTSA's  technical  evaluation 
process. 

Special  Award  Selection  Factors 

After  evaluating  all  applications 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  to  all 
meritorious  applications,  NHTSA  will 
consider  the  following  special  award 
factors  in  the  award  decision. 

1.  Priority  will  be  given  to  the 
applications  from  those  States  with 
statewide  crash,  hospital,  and  either 
Emergency  Medical  Services  or 
Emergency  Department  databases; 

2.  Priority  will  be  given  to  those 
States  with  statewide  data  that  include 
everyone  involved,  injured  and 
uninjured,  in  motor  crashes  statewide; 

3.  Priority  will  be  given  to  those 
States  able  to  provide  the  linked  data  to 
NHTSA  that  meets  NHTSA's  minimum 
needs  with  the  fewest  restrictions 
against  use  of  such  data;  and, 

4.  Priority  will  be  given  to  applicants 
who  have  the  highest  probability  of 
maintaining  the  collaborative  network 
of  data  owners  and  users,  of 
institutionalizing  the  linkage  of  the 
crash  and  medical  outcome  data  on  a 
routine  basis,  and  of  continuing  to 
respond  to  data  requests  after  the  project 
is  completed. 

Terms  and  Conditions  of  the  Award 

1 .  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants).  In 
addition,  grantees  must  ensure  that  all 
required  data  release  agreements,  as 
applicable,  are  in  place  by  the  owners 
of  the  data  files  being  linked  to  transfer 
the  CODES  Unked  database  according  to 


NHTSA  specifications  to  NHTSA  for 
internal  analyses  by  NHTSA  staff. 
2.  Reporting  requirements  and 
Deliverables: 

a.  Attend  Initial  Briefing  Meeting; 

b.  Detailed  Action  Plan  and  Schedule. 
Within  30  days  after  the  Initial  Briefing, 
the  grantee  shall  deliver  a  detailed 
action  plan  and  schedule  for 
accomplishing  the  data  linkage  and 
highway  traffic  safety  application  of 
linked  data  for  decision-making, 
showing  any  revisions  to  the  approach 
proposed  in  the  grantee's  application. 
This  detailed  action  plan  will  be  subject 
to  the  technical  direction  and  approval 
of  NHTSA  and  will  describe  the 
following: 

(1)  Assignment  of  personnel  and 
purchase  of  hardware  resources 
required  to  perform  the  data  linkage. 

(2)  The  process  and  milestones  ror 
resolving  problems  expected  during 
linkage  and  their  proposed  solutions; 

(3)  The  process  ana  milestones  for 
obtaining  the  different  files  required  for 
linkage  including  accelerating  the 
State's  data  processing,  if  necessary,  so 
that  the  statewide  data  are  available  in 
a  timely  manner  for  the  linkage. 

(4)  Tne  process  and  milestones  for 
documenting  the  file  pre{>aration 
process; 

(5)  The  milestones  for  performing  and 
documenting  the  various  phases  of  the 
probabilistic  linkage  and  validation 
processes; 

(6)  The  process  for  identifying  the 
Hmitations  of  the  final  linked  database; 

(7)  The  milestones  for  proposed 
meeting  schedules  and  actions  by  the 
Board  of  Directors  and  Advisory 
Committee: 

(8)  Milestones  for  transferring  the 
state's  CODES  data  to  NHTSA; 

(9)  The  process  for  ensuring  access  to 
the  linked  data  as  the  users'  demand  for 
information  increase;  and 

(10)  The  process  and  milestones  for 
implementing  a  state  specific  highway 
traffic  safety  application  using  the 
linked  data  that  will  have  the  most 
impact  on  reducing  death,  injury,  and 
costs  of  injuries  related  to  motor  vehicle 
crashes. 

c.  Detailed  Plan  to  Institutionalize 
CODES.  Within  12  months  after  the 
award,  the  grantee  shall  deliver  a 
detailed  plan  to  institutionalize  CODES. 
This  plan  shall  include  a  schedule  for 
obtaining  commitment  fit>m  the  CODES 
Board  of  Directors  and  Advisory 
Committee  to  continue  the  CODES 
linkage  and  development  of  new  state 
specific  highway  traffic  safety 
applications  for  linked  data  after  federal 
funding  ends  showing  any  revisions  to 
the  approach  pro|>osed  in  the  grantee's 
application.  Inis  detailed  action  plan 


will  be  subject  to  the  technical  direction 
and  approval  of  NHTSA; 

d.  Attend  Two  Technical  Workshops; 

e.  Progress  Reports.  The  grantee  will 
provide  1-2  page  letter-type  written 
progress  reports  with  each  request  for 
funds  or  payment  to  the  NHTSA  COTR. 
These  reports  will  compare  what  was 
proposed  in  the  Plan  of  Action  with 
actual  accomplishments  during  the 
period  of  performance;  what 
commitments  have  been  generated; 
what  follow  up  and  support  are 
expected;  what  problems  have  been 
experienced  and  what  may  be  needed  to 
overcome  the  problems;  and  what  is 
specifically  planned  to  be  accomplished 
during  the  period  of  performance; 

f.  Reports  of  Meetings  of  CODES 
Board  of  Directors  and  Advisory 
Committee.  Copies  of  the  agenda  and 
minutes  for  each  Board  of  Directors  and 
Advisory  Committee  Meeting  will  be 
attached  to  the  Progress  Report 
submitted  to  NHTSA  immediately 
following  the  meeting; 

g.  Final  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  describing  the 
following: 

(1)  A  oescription  of  the  state's  linked 
crash  and  injury  data; 

(2)  A  description  of  the  file 
preparation,  linkage,  validation 
processes  implemented,  the  results  of 
the  implementation  and  how  they  were 
documented; 

(3)  A  discussion  of  the  limitations  of 
the  linked  data; 

(4)  A  description  of  how  the  State  will 
institutionalize  data  linkage  and 
continue  to  use  linked  data  for  decision- 
making; 

(5)  An  estimate  of  the  resources  that 
will  be  needed  to  replicate  the  linkage 
for  subsequent  years  of  data; 

(6)  A  copy  of  the  public-use  formats 
that  were  successful  for  incorporating 
linked  data  into  the  State's  decision- 
making processes  for  highway  safety 
and  injury  control;  and. 

(7)  A  camera  ready  report  describing 
the  highway  traffic  safety  application  of 
linked  data  implemented  by  the  state 
and  the  impact  of  that  application  on 
reducing  death,  disability,  and  health 
care  costs  resulting  from  highway  traffic 
safety  crashes. 

h.  CODES  Linked  Database:  The 
deliverables  will  include: 

(1)  The  linked  database  in  an 
electronic  media  and  format  acceptable 
to  NHTSA. 

(2)  E)ocumentation  of  the  definitions 
and  file  structure  for  the  linked  data  file 
and  each  of  the  data  elements  contained 
in  the  linked  data  files. 

(3)  An  analysis  of  the  quality  of  the 
linked  data  and  a  description  of  any 


data  bias  which  may  exist  based  on  an 
analysis  of  the  false  positive  and  false 
negative  linked  records. 

3.  Cooperative  Agreements  awarded 
as  a  resuh  of  this  announcement  shall 
be  subject  to  the  National  Highway 
Traffic  Safety  Administration's  General 
Provisions  for  Assistance  Agreements. 

Issued:  February  2, 1998. 
Patricia  Breslin. 

Director,  National  Center  for  Statistics  and 
Analysis,  National  Highway  Traffic  Safety 
Administration. 

[FR  Doc.  98-2925  Filed  2-6-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Trafflc  Safety 
Administration 

podcet  No.  NHTSA-87-312S;  Notiee  01] 

RIN  2127-AH04 

Preliminary  Theft  Data;  Motor  Vehicle 
Theft  Prevention  Starxiard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTKM:  Publication  of  preliminary  theft 
data;  request  for  comments. 

SUMMARY:  This  document  requests 
comments  on  data  about  passenger 
motor  vehicle  thefts  that  occurred  in 
calendar  year  (CY)  1996.  including  theft 
rates  for  existing  passenger  motor 
vehicle  lines  manufactured  in  model 
year  (MY)  1996.  The  theft  data 
preliminarily  indicate  that  the  vehicle 
theft  rate  for  CY/MY  1996  vehicles  (3.28 
thefts  per  thousand  vehicles)  decreased 
by  8.1  percent  from  the  theft  rate  for  CY/ 
MY  1995  vehicles  (3.57  thefts  per 
thousand  vehicles). 

Publication  of  these  data  fulfills 
NHTSA's  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data,  and  publish  the  information 
for  review  and  comment. 

DATES:  Comments  must  be  submitted  on 
or  before  April  10. 1998. 
ADDRESSES:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  cited  in  the  heading  of  this 
document  and  be  submitted,  preferably 
with  two  copies  to:  U.S.  Department  of 
Transportation,  Dockets,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Docket  hours  are  from  10:00 
am  to  5:00  pm.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Planning  and 
Consumer  Programs,  NHTSA.  400 
Seventh  Street.  SW.  Washington,  DC 
20590.  Mr.  Kee's  telephone  number  is 


(202)  366-0846.  His  fax  number  is  (202) 
493-2739. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  theft.  The  central  feature 
of  this  program  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard.  49 
CFR  Part  541.  The  standard  specifies 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major  ' 
original  equipment  and  replacement 
parts  of  high-theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  from 
the  most  reliable  source,  accurate  and 
timely  theft  data,  and  publish  the  data 
for  review  and  comment.  To  fulfill  the 
§  33104(b)(4)  mandate,  this  document 
reports  the  preliminary  theft  data  for  CY 
1996,  the  most  recent  calendar  year  for 
which  data  are  available. 

In  calculating  the  1996  theft  rates, 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  the  MY  1995  theft 
rates.  (For  1995  theft  data  calculations, 
see  62  FR  44416.  August  21, 1997).  As 
in  all  previous  reports.  NHTSA's  data 
were  based  on  information  provided  to 
the  agency  by  the  National  Crime 
Information  Center  (NCIC)  of  the 
Federal  Bureau  of  Investigation.  The 
NQC  is  a  governmental  system  that 
receives  vehicle  theft  information  from 
nearly  23,000  criminal  justice  agencies 
and  other  law  enforcement  authorities 
throughout  the  United  States.  The  NCIC 
data  also  include  reported  thefts  of  self- 
insured  and  uninsured  vehicles,  not  all 
of  which  are  reported  to  other  data 
sources. 

The  1996  theft  rate  for  each  vehicle 
line  was  calculated  by  dividing  the 
number  of  reported  thefts  of  MY  1996 
vehicles  of  that  line  stolen  during 
calendar  year  1996,  by  the  total  number 
of  vehicles  in  that  line  manufactured  for 
MY  1996.  as  reported  to  the 
Environmental  Protection  Agency. 

The  preliminary  1996  theft  data  show 
a  decrease  in  the  vehicle  theft  rate  when 
compared  to  the  theft  rate  experienced 
in  CY/MY  1995.  The  preliminary  theft 
rate  for  MY  1996  passenger  vehicles 
stolen  in  calendar  year  1996  decreased 
to  3.28  thefts  per  thousand  vehicles 
produced,  a  decrease  of  8.1  percent  from 
the  rate  of  3.57  thefts  per  thousand 
vehicles  experienced  by  MY  1995 
vehicles  in  CY  1995.  For  MY  1996 
vehicles,  out  of  a  total  of  203  vehicle 
lines,  71  lines  had  a.  theft  rate  higher 
than  3.5826  |}er  thousand  vehicles,  the 
established  median  theft  rate  for  MYs 
1990/1991.  (See  59  FR  12400,  March  16. 
1994).  Of  the  71  vehicle  lines  with  a 
theft  rate  higher  than  3.5826.  67  are 


8604 


Faderal  RagfatT/Vol.  63,  No.  26 /Monday.  February  9,  1998 /Notices 


Federal  Regiater/Vol.  63,  No.  26 /Monday,  February  9,  1998 /Notices 


6605 


passenger  car  lines,  4  are  multipurpose 
passenger  vehicle  lines,  and  none  are 
light-duty  truck  lines. 

In  Table  I.  NHTSA  has  tentatively 
ranked  each  of  the  MY  1996  vehicle 
lines  in  descending  order  of  theft  rate. 
Public  comment  is  sought  on  the 
accuracy  of  the  data,  including  the  data 
for  the  production  volumes  of 
individual  vehicle  lines. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  Part  553.21). 
Attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  8  coimnenter  wishes  to  submit 
certain  information  under  a  claim  of 
conHdentiality.  three  copies  of  the 


complete  submission,  including 
p^irportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  conndential 
information  has  been  deleted  should  be 
submitted  to  Dockets.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  regulation.  49  CFR 
Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
document  will  be  considered,  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 


possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  on  this  document  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  for 
inspection  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authority:  49  U.S.C.  33101.  33102  and 
33104:  delegation  of  authority  at  49  CFR  1.50. 


Theft  Rates  of  Model  Year  1996  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1996 

Manufacturer 

Make/model  (line) 

Thefts  19% 

Production 
(Mfrs)  1996 

1996  (per 
1,000  veht- 
despro- 
duced)  theft 
rate 

1  MITSUBISHI 

DIAMANTE  

MX-3 ...^ 

SILVER  DAWN „ 

SUPRA  ...„ „. 

INTREPID'  

MIRAGE 

LEXUS  OS -.. 

MONTERO 

300ZX  

DODGE  STEALTH  

28 

1 

1 

7 

8 

364 

27 

112 

28 

3 

719 

-   779 

2 

34 

926 

1.978 

23 

371 

137 

1 

300 

323 

622 

3 

12 

893 

7 

74 

54 

335 

696 

209 

1.136 

32 

894 

658 

29 

120 

50 

714 

173 

56 

224 

381 

143 

600 

27 

31 

275 

465 

31.933 

2.535 

11.026 

2.893 

358 

92.478 

103.871 

267 

4,785 

131.821 

281.814 

3.284 

54.673 

21.008 

155 

46.691 

51.055 

99.683 

486 

2.087 

156,602 

1,230 

13.199 

9.694 

60.704 

126.357 

38.284 

210,277 

5,926 

168,554 

124,817 

5,530 

22,919 

9,683 

145,289 

35.605 

11.669 

46.718 

80,480 

30.287 

46.6667 

2  MAZDA 

37.0370 

3  ROLLS-ROYCE  •• ».•..•.••••.,•••.« 

4  TOYOTA  „ 

5  CHRYSLER  CORP _ .- 

6  MITSUBISHI 

32.2581 
25.4545 
17.2043 
11.3989 

7  TOYOTA  

10.6509 

8  MITSUBISHI 

10.1578 

9  NISSAN  

9.6785 

10  CHRYSLER  CORP 

8.3799 

1 1  NISSAN 

STANZA  ALTIMA  „ 

PLYMOUTH  NEON 

8      , 

7.7748 

12  CHRYSLER  CORP  

13  BMW                            

7.4997 
7.4906 

14  TOYOTA                    

LEXUS  SC  

7.1055 

15  CHRYSLER  CORP  „ 

16  CHRYSLER  CORP  

DODGE  NEON 

JEEP  GRAND  CHEROKEE 

7.0247 
7.0188 

17  SAAB                        .,    „ 

SAAB  9000 

7.0037 

18  MITSUBISHI _ _ 

19  GENERAL  MOTORS 

GALANT  

CHEVROLET  CORVETTE  

6.7858 
6.5213 

20  ROLLS-ROYCE  

SILVER  SPUR 

6.4516 

21  HYUNDAI  

22  MITSUBISHI  

ACCENT  ., 

ECLIPSE 

DODGE  STRATUS „ 

NSX — 

SWIFT _ 

MAXIMA 

EXPO  

MERCURY  TRACER 

6.4252 
6.3265 

23  CHRYSLER  CORP _ 

24  HONDA/ACURA „ 

25  SUZUKI  _ 

26  NISSAN 

27  MITSUBISHI „ 

28  FORD  MOTOR  CO _ 

6.2398 
6.1728 
5.7499 
5.7024 
5.6911 
5.6065 

29  HYUNDAI  

SONATA  

TERCEL ;.„ 

5.5700 

30  TOYOTA  

5.5186 

31  FORD  MOTOR  CO  „ 

32  CHRYSLER  CORP  ~ 

MUSTANG „ 

NEW  YORKER/LHS  

5.5082 
5.4592 

33  TOYOTA  „ 

34  SUZUKI  

35  NISSAN „ 

COROLLA 

ESTEEM 

SENTRA/200SX  

5.4024 
5.3999 
5.3039 

36  GENERAL  MOTORS  _ 

OLDSMOBILE  CUTLASS  CIERA  

5.2717 

37  MERCEDES  BENZ  

129  (SL-CLASS)  

LEXUS  LS 

PRELUDE  „.„ 

DODGE  INTREPID 

5.2441 

38  TOYOTA  : „.,„ 

39  HONDA  

40  CHRYSLER  CORP  „ 

5.2358 
5.1637 
4.9143 

41  GENERAL  MOTORS  

OLDSMOBILE  ACHIEVA  

4.8589 

42  MAZDA ; 

MILLENNIA  „..„ 

PLYMOUTH  BREEZE  

SEBRING _ 

ASPIRE 

4.7990 

43  CHRYSLER  CORP 

44  CHRYSI  FR  CORP 

45  FORD  MOTOR  CO _ 

4.7947 
4.7341 
4.7215 

THEFT  RATES  OF  MODEL  YEAR  1996  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR  YEAR  1 996— Continued 


Manufacturer 


46  GENERAL  MOTORS  . 

47  NISSAN 

48  FORD  MOTOR  CO  .... 

49  TOYOTA  

50  MERCEDES  BENZ  .... 

51  HONDA  

52  CHRYSLER  CORP  .... 

53  GENERAL  MOTORS  . 

54  GENERAL  MOTORS  . 

55  GENERAL  MOTORS  . 

56  GENERAL  MOTORS  . 

57  TOYOTA  

58  NISSAN 

59  MITSUBISHI 

60  TOYOTA  

61  NISSAN 

62  FORD  MOTOR  CO  .... 

63  BMW 

64  GENERAL  MOTORS  . 

65  MAZDA 

66  GENERAL  MOTORS  . 

67  GENERAL  MOTORS  . 

68  FORD  MOTOR  CO  .... 

69  BMW  

70  HONDA  

71  HONDA/ACURA 

72  CHRYSLER  CORP  .... 

73  SUZUKI  

74  GENERAL  MOTORS  . 

75  HONDA/ACURA | 

76  FORD  MOTOR  CO 

77  GENERAL  MOTORS  . 

78  HYUNDAI  

79  FORD  MOTOR  CO  

80  CHRYSLER  CORP  

81  KIA  MOTORS  

82  MAZDA 

83  CHRYSLER  CORP  .... 

84  CHRYSLER  CORP  

85  AUDI 

86  CHRYSLER  CORP  

87  BMW  

88  CHRYSLER  CORP  

89  FORD  MOTOR  CO 

90  GENERAL  MOTORS  .. 

91  TOYOTA  

92  GENERAL  I^TORS  .. 

93  GENERAL  MOTORS  .. 

94  CHRYSLER  CORP 

95  NISSAN 

96  NISSAN 

97  CHRYSLER  CORP 

98  TOYOTA  

99  ISUZU  „ „. 

100  GENERAL  MOTORS 

101  FORD  MOTOR  CO  . . 

102  FORD  MOTOR  CO  ... 

103  ISUZU  

104  GENERAL  MOTORS 

105  CHRYSLER  CORP  ... 

106  GENERAL  MOTORS 

107  HONDA  

108  FORD  MOTOR  CO  ... 

109  PORSCHE  

110  TOYOTA  

111  VOLKSWAGEN 

112  GENERAL  MOTORS 

113  FORD  MOTOR  CO  ... 


Make/modei  (line) 


CHEVROLET  CORSICA  

INFINITI  J30 

ESCORT „ 

4-RUNNER .V. 

140  (S-CLASS) 

ACCORD  

STRATUS '  ^ 

CHEVROLET  LUMINA  APV 

CHEVROLET  CAMARO 

BUICK  CENTURY  

GEO  METRO _. 

CAMRY „.„ 

INFINITI  045  

3000GT 

PASEO  „ 

240SX  

CONTOUR- 

M3 

PONTIAC  GRAND  AM 

626/MX-6 

PONTIAC  FIREBIRD 

CHEVROLET  CAVALIER 

MERCURY  MYSTIQUE 

3 

DEL  SOL  

INTEGRA 

CIRRUS  

SIDEKICK 

CHEVROLET  BERETTA  

TL 

LINCOLN  TOWN  CAR  

PONTIAC  TRANS  SPORT 

ELANTRA  

EXPLORER 

EAGLE  VISION  

SEPHIA 

PROTEGE  

DODGE  AVENGER 

EAGLE  SUMMIT  

CABRIOLET  

DODGE  B1500/B2500  VAN  

7 

JEEP  CHEROKEE  

THUNDERBIRD 

PONTIAC  GRAND  PRIX  

LEXUS  ES 

GEO  PRIZM  

BUICK  SKYLARK  

EAGLE  TALON „.... 

PATHFINDER  f. 

INFINITI  130  „ 

DODGE  VIPER 

CELICA 

TROOPER 

CADILLAC  DEVILLE  „ 

PROBE  

TAURUS  

RODEO „ 

PONTIAC  SUNFIRE  

DODGE  DAKOTA  PICKUP  

GEO  TRACKER  

civk: ; 

LINCOLN  MARK  VIII  

91 1  

TACOMA  PICKUP  TRUCK 

JETTA  

PONTIAC  BONNEVILLE  

MERCURY  SABLE 


Thefts  1996 


675 
24 
553 
295 
58 
1,629 
1 
101 
261 
391 
355 
1.447 
17 
21 
28 
30 
653 
6 
790 
320 
116 
1.001 
189 
140 
11 
177 
156 
67 
152 
132 
314 
56 
96 
1.427 
43 
89 
196 
126 
3 
4 
5 
19 
575 
259 
232 
121 
215 
121 
33 
161 
100 
5 
28 
48 
285 
79 
1,031 
115 
251 
249 
138 
598 
'     34 
19 
322 
202 
166 
293 


Production 
(Mfr-s)  1996 


149.133 
5,340 
125.391 
67,361 
13.320 
377.911 
232 
23.522 
61.449 
92.430 
84.371 
344.599 
4.059 
5.127 
a.837 
7,334 
167.572 
1.561 
206,435 
84.528 
31,038 
269,595 
51.666 
38.444 
3.034 
49.077 
43.695 
18,982 
43,270 
37.629 
90.750 
16,355 
28,040 
419.288 
12.830 
27.048 
59.602 
38.949 
932 
1.258 
1.594 
6.134 
187.936 
85,015 
77,375 
41.140 
73.200 
41.856 
11.518 
56,635 
35,950 
1.812 
10.293 
17,881 
107,649 
30.146 
393.897 
44.067 
97.143 
96.653 
53.907 
233.620 
13,331 
7,456 
132.011 
83,898 
69.642 
123.305 


1996  (per 
1.000  vehH 

cles  pro- 
duced) theft 
rate 


4.5262 

4.4944 

4.4102 

4.3794 

4.3544 

4.3105 

4.3103 

4.2939 

4.2474 

4.2302 

4.2076 

4.1991 

4.1882 

4.0960 

4.0954 

4.0905 

3.8968 

3.8437 

3.8269 

3.7857 

3.7374 

3.7130 

3.6581 

3.6417 

3.6256 

3.6066 

3.5702 

3.5297 

3.5128 

3.5079 

3.4601 

3.4240 

3.4237 

3.4034 

3.3515 

3.2904 

32885 

3.2350 

3.2189 

3.1797 

3.1368 

3.0975 

3.0596 

3.0465 

2.9984 

2.9412 

2.9372 

2.8909 

2.8651 

2.8428 

2.7816 

2.7594 

2.7203 

2.6844 

2.6475 

2.6206 

2.6174 

2.6097 

2.5838 

2.5762 

2.5600 

2.5597 

2.5504 

2.5483 

2.4392 

2.4077 

2.3836 

2.3762 
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Manufacturer 


114  JAGUAR 

116  general  motors 

116  general  motors 

117  chrysler  corp  ... 

118  general  MOTORS 

ii9honda;acura 

120  chrysler  corp  ... 

121  TOYOTA  

122  MAZDA 

123  NISSAN 

124  GENERAL  MOTORS 

125  TOYOTA  

126  FORD  MOTOR  CO  ... 

127  GENERAL  MOTORS 

128  GENERAL  MOTORS 

129  GENERAL  MOTORS 

130  MERCEDES  BENZ  ... 

131  GENERAL  MOTORS 

132  JAGUAR 

133  HONDA  

134  VOLKSWAGEN 

135  VOLVO 

136  GENERAL  MOTORS 

137  TOYOTA   

138  CHRYSLER  CORP  .... 

139  NISSAN  

140  TOYOTA  

141  FORD  MOTOR  CO  .... 

142  HONDA/ACURA 

143  GENERAL  MOTORS  . 

144  FORD  MOTOR  CO  .... 

145  GENERAL  MOTORS  . 

146  AUDI 

147  GENERAL  MOTORS  . 

148  MAZDA 

149  VOLKSWAGEN 

150  JAGUAR 

151  GENERAL  MOTORS  . 

152  MERCEDES  BENZ  .... 

153  FORD  MOTOR  CO  .... 

154  GENERAL  MOTORS  . 

155  FORD  MOTOR  CO  .... 

156  SUZUKI  

157  GENERAL  MOTORS  . 

158  CHRYSLER  CORP  .... 

159  GENERAL  MOTORS  . 

160  VOLKSWAGEN 

161  GENERAL  MOTORS  . 

162  JAGUAR 

163  FORD  MOTOR  CO  .... 

164  NISSAN  

165  GENERAL  MOTORS  . 

166  GENERAL  MOTORS  . 

167  MAZDA 

168  VOLVO 

169  CHRYSLER  CORP  .... 

170  KIA  MOTORS  

171  SUBARU  

172  ISUZU 

173  ISUZU  

174  FORD  MOTOR  CO  .... 

175  GENERAL  MOTORS  . 

176  FORD  MOTOR  CO  .... 

177  CHRYSLER  CORP  .... 

178  SUBARU  

179  GENERAL  MOTORS  . 

180  SAAB 


Make/model  (Ime) 


181  GENERAL  MOTORS  CADILLAC  FLEETWOOD 


XJ6 

OLDSMOBILE  SILHOUETTE 

CHEVROLET  CAPRICE 

PLYMOUTH  VOYAGER  

CHEVROLET  BLAZER  S-10  

SLX  

NEON  '    „ 

AVALON  _ „ 

MX-5  MIATA  

INFINITI  G20  

OLDSMOBILE  CUTLASS  SUPREME  .... 

T100  PICKUP  TRUCK  , 

MERCURY  COUGAR ,.. 

GMC  JIMMY  S-15  

CADILLAC  ELDORADO , 

BUICK  REGAL  

202  (C-CLASS) 

CHEVROLET  LUMINA/MONTE  CARLO 

XJ12 

PASSPORT  

CABRK)  

850 

CHEVROLET  ASTRO  VAN  ""'!""!"!!"!! 

RAV4   

DODGE  CARAVAN  „ 

PICKUP  TRUCK 

PREVIA  VAN  „ 

RANGER  PICKUP  TRUCK  

RL  

CHEVROLET  S-10  PICKUP 

WINDSTAR  VAN  

SATURN  SC 

A4 

OLDSMOBILE  BRAVADA  APV 

B  SERIES  PICKUP  TRUCK  

GOLF/GTI 

XJS  

OLDSMOBILE  88  

124  (E-CLASS)  

LINCOLN  CONTINENTAL 

GMC  SONOMA  PICKUP  TRUCK  

MERCURY  GRAND  MARQUIS  

X-90  

GMC  SAFARI  VAN 

CONCORDE 

CADILLAC  SEVILLE  

PASSAT  

SATURN  SL  

VANDEN  PLAS 

AEROSTAR  VAN  

QUEST  

BUICK  RIVIERA  

BUICK  PARK  AVENUE 

MPV  

TOWN  &  COUNTRY  MPV  "I:"!!!!!"'I"!!. 

SPORTAGE  

LEGACY  

HOMBRE  PICKUP  TRUCK 

OASIS 

MERCURY  VILLAGER  MPV  

OLDSMOBILE  AURORA 

CROWN  VICTORIA 

CARAVAN '  , 

IMPREZA  

SATURN  SW  „ „.„„.. 

SAAB  900 


Thetts  1996 


Production 
(Mfr-s)  1996 


1996  (per 
1.000  vehi- 
cles pro- 
duced) theft 
rate 


18 

7,658 

2.3506 

14 

6,128 

2.2846 

135 

60.201 

2.2425 

411 

183.469 

2.2402 

569 

254,875 

2.2325 

8 

3,589 

2.2290 

2 

909 

22002 

145 

65.924 

2.1995 

41 

18.994 

2.1586 

33 

15.509 

2.1278 

157 

74,371 

2.1110 

80 

37.941 

2.1085 

80 

38.919 

2.0556 

170 

83,199 

2.0433 

40 

20,040 

1.9960 

199 

99.729 

1.9954 

48 

24.200 

1.9835 

596 

302.631 

1.9694 

1 

509 

1.9646 

49 

25.041 

1.9568 

10 

5.155 

1.9399 

118 

60.899 

1.9376 

143 

74.183 

1.9277 

81 

42.646 

1.8994 

629 

344.553 

1.8256 

179 

99.156 

1.8052 

14 

8,022 

1.7452 

490 

282,203 

1.7363 

26 

15,176 

1.7132 

350 

4    208.469 

1.6789 

376 

231.107 

1.6270 

82 

50.439 

1.6257 

25 

15.407 

1.6226 

20 

12.525 

1.5968 

73 

45.730 

1.5963 

36 

22.747 

1.5826 

5 

3.235 

1.5456 

83 

53.916 

1.5394 

29 

19.001 

1.5262 

41 

27329 

1.4733 

73 

50.795 

1.4371 

136 

95.020 

1.4313 

7 

4,907 

1.4265 

32 

22.540 

1.4197 

71 

50.123 

1.4165 

46 

33,641 

1.3674 

25 

18.770 

1.3319 

273 

210.472 

1.2971 

6 

4.688 

1.2799 

75 

59.468 

1.2612 

56 

45.543 

1.2296 

20 

17.389 

1.1502 

53 

47,008 

1.1275 

16 

14,595 

1.0963 

20 

18,266 

1.0949 

113 

105,993 

1.0661 

9 

8,638 

1.0419 

82 

79,809 

1.0275 

13 

12,993 

1.0005 

4 

4,001 

0.9998 

53 

57.403 

0.9233 

20 

22.349 

0.8949 

95 

108.250 

0.8776 

1 

1,140 

0.8772 

14 

16,337 

0.8570 

14 

16,539 

0.8465 

19 

22,516 

a8438 

7 

8,346 

0.8387 

Theft  Rates  of  Model  Year  1996  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1996— Continued 

Manufacturer 

Make/model  (line) 

Thefts  1996 

Production 
(K^fr-s)  1996 

1996  (per 
1.000  vehi- 
cles pro- 
duced) theft 
rate 

182  GENERAL  MOTORS 

BUICK  FUNERAL  COACH/HEARSE 

1 
33 
6 
11 
8 
5 
3 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1,457 

52.129 

11.542 

21.495 

19^66 

14,383 

9,269 

286 

5,912 

2.113 

9.271 

14.441 

1,598 

506 

35 

725 

47 

87 

84 

66 

as? 

11 

^     0.6863 
06330 

183  GENERAL  MOTORS 

BUICK  LESABRE  

184  BMW  

185  GENERAL  MOTORS  

Z3 

BUICK  ROADMASTER  

0.5198 
0  5117 

186  HONDA  „ 

187  GENERAL  MOTORS 

ODYSSEY 

OLDSMOBILE  98 

0.4152 
0  3478 

188  AUDI „ 

189  FIAT .'. 

A6  „ 

FERRARI  F355 

0.3237 
0  0000 

190  GENERAL  MOTORS 

GMC  C1500  SIERRA  PICKUP 

0  0000 

191  GENERAL  MOTORS  

GMC  G 1500/2500  SAVANA  VAN 

0  0000 

192  GENERAL  MOTORS  

CHEVROLET  G1500/2500  CHEVYVAN  . 

00000 

193  GENERAL  MOTORS 

CHEVROLET  CI  500  PICKUP 

00000 

194  GENERAL  MOTORS  

CADILLAC  LIMOUSINE  

nnnm 

195  JAGUAR 

196  LAMBORGHINI  

197  MITSUBISHI 

XJR 

DB132/DIABLO 

PICKUP  TRUCK  „ 

BENTLEY  CONTINENTAL  R 

::ipp  p( 

198  ROLLS-ROYCE  

199  ROLLS-ROYCE  

BENTLEY  BROOKLANDS 

0  0000 

200  ROLLS-ROYCE  

BENTLEY  AZURE 

00000 

201  ROLLS-ROYCE  „ 

BENTLEY  TURBO  R/TURBO  RL  

00000 

202  SUBARU  

203  VECTOR  AEROMOTIVE  

svx :. 

AVTECH  SC/M12  

0.0000 
0  0000 

'  Special  production  of  vehicles  for  sale  only  in  Puerto  Rico  under  the  Chrysler  nameplate. 


Issued:  January  29. 1998. 

L.  Robert  Shellon, 

Associate  Administrator  for  Safety 
Performance  Standards. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  98-1] 

Supplemental  Emergency 
Preparedness  Grant  Program 

AGBiiCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Notice. 

SUMMARY:  RSPA  is  providing  notice  of 
the  availability  of  grant  funds  in  the 
amount  of  $250,000  and  soliciting 
applications  from  national  nonprofit 
employee  organizations  engaged  solely 
in  fighting  fires  to  train  instructors  to 
conduct  hazardous  materials  response 
training  programs.  RSPA  also  seeks 
comments  on  the  provisions  contained 
in  this  notice  in  order  to  improve 
operation  of  the  program.  Grant 
application  packages,  reflecting 
comments  made,  will  be  available  on 
April  1, 1998. 

DATES:  Comments.  Comments  must  l>e 
submitted  on  or  Iwfore  March  10, 1998. 

Applications.  Applications  must  be 
submitted  by  May  15, 1998. 


ADDRESSES:  Address  comments  and 
applications  to  the  Grants  Unit,  DHM- 
64,  Room  8104,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  400  Seventh  St..  SW, 
Washington,  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  G.  Rogoff,  Grants  Manager, 
Office  of  Hazardous  Materials  Planning 
and  Analysis,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation.  400  Seventh  St..  SW, 
Washington,  DC  20590-0001,  telephone: 
(202)  366-0001. 
SUPPLEMENTARY  INF0RMATK3N: 

Introduction 

The  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  (HMTAA;  Pub.  L.  103-311) 
amended  49  U.S.C.  5116  and  added  a 
new  subsection  (j)  concerning 
supplemental  training  grants.  These 
supplemental  grants  are  intended  to 
further  the  purposes  of  the  State  and 
Indian  tribe  grants  under  section 
5116(b)  to  train  public  sector  employees 
to  respond  to  accidents  and  incidents 
involving  hazardous  material.  Section 
5116(j){l)  provides  that  the  Secretary  of 
Transportation  shall,  subject  to  the 
availability  of  funds,  make  grants  to 
national  nonprofit  employee 
organizations  engaged  solely  in 
firefighting  to  train  instructors  to 
conduct  training  programs  for 
individuals  res{>onding  to  hazardous 
materials  accidents.  Section  5116(j)(2) 


requires  the  Secretary  to  consult  with 
interested  organizations  to  identify 
regions  or  locations  in  which  fire 
departments  are  in  need  of  training  and 
prioritize  those  needs.  Section  5116(j)(3) 
provides  that  funds  granted  to  an 
organization  may  only  be  used  to  train 
instructors  to  conduct  hazardous 
materials  response  training  programs,  to 
purchase  equipment  used  to  train  those 
instructors,  and  to  disseminate 
information  necessary  to  conduct  those 
training  programs.  Section  5116(j)(4) 
provides  that  a  grantee  must  agree  to  use 
courses  developed  under  the  National 
Training  Curriculum,  and  section 
5116(j)(5)  provides  that  the  Secretary 
may  impose  such  additional  terms  and 
conditions  on  grants  as  the  Secretary 
determines  are  necessary  to  carry  out 
the  objectives  of  the  supplemental  grant 
program.  RSPA  asks  comments  to 
address  the  definitions  of  eligible 
applicants  and  criteria  for  grant 
selection  described  below. 

Availability  of  Funds 

Section  119(b)  of  the  HMTAA 
amended  49  U.S.C.  5127(b)  to  provide 
that  there  shall  t>e  available  to  the 
Secretary,  from  the  registration  fee 
account  established  under  section 
5116(i),  $250,000  for  each  of  fiscal  years 
1995, 1996, 1997,  and  1998  (60  Federal 
Register  4,657,  January  24,  1995).  Under 
section  5116(i).  amounts  in  the 
registration  fee  account  are  available 
without  further  appropriation. 
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Approximately  $250,000  is  projected  to 
be  available  in  fiscal  year  1998.  Awards 
will  be  made  for  a  12-month  budget 
period. 

Eligible  Applicants 

By  law.  grants  are  intended  for 
''nationaliionproflt  employee 
organizations  engaged  solely  in  fighting 
Tires  for  the  purpose  of  training 
instructors  to  conduct  hazardous 
materials  response  training  programs  for 
individuals  with  statutory  responsibility 
to  respond  to  hazardous  materials 
accidents  and  incidents."  49  U.S.C. 
5116(j)(l).  RSPA  interprets  the  first  part 
of  the  quoted  phrase  to  mean  nonprofit 
organizations  with  employee  members 
who  fight  fires. 

Obiectives  of  the  Grant  Program 

RSPA  expects  that,  by  training 
additional  instructors,  course  deliveries 
to  hazardous  materials  emergency 
responders  will  increase.  Because  many 
responders  cannot  leave  their 
immediate  locations  for  extended 
periods  of  time,  due  to  budget  and  other 
limitations,  one  way  to  deliver  training 
to  them  is  to  train  sufficient  instructors 
for  required  course  deliveries  at 
convenient  locations. 

As  provided  by  statute,  funds 
awarded  to  an  organization  under  this 
grant  program  may  only  be  used  to  train 
instructors  to  conduct  hazardous 
materials  response  training  programs,  to 
purchase  training  equipment  used 
exclusively  to  train  instructors  to 
conduct  those  training  programs,  and  to 
disseminate  information  and  materials 
necessary  for  the  conduct  of  those 
training  programs.  RSPA  will  make  a 
grant  to  an  organization  under  this 
program  only  if  the  organization  enters 
into  an  agreement  with  RSPA  to  train 
instructors,  on  a  nondiscriminatory 
basis,  to  conduct  hazardous  materials 
response  training  programs  using  a 
course  or  courses  developed  or 
identified  as  qualified  under  the 
curriculum  guidelines  prepared  by 
RSPA  and  its  interagency  partners,  or 
other  courses  that  RSPA  determines  are 
consistent  with  the  objectives  of  the 
cturiculum  guidelines. 

Grant  Application  Requirements 

Grants  will  be  awarded  on  a 
competitive  basis.  Applications  shall,  at 
a  minimum,  discuss  the  following 
reouirements: 

(1)  How  applicants  intend  to  provide 
training  for  instructors  of  individuals 
with  statutory  responsibility  to  respond 
to  accidents  and  incidents  involving 
hazardous  materials. 

(2)  The  regions  or  locations  in  which 
fire  departments  or  other  organizations 


providing  emergency  response  to 
hazardous  materials  transportation 
accidents  and  incidents  require 
hazardous  materials  training  and  the 
method  used  to  identify  those  needs. 

(3)  Prioritized  training  needs,  and  a 
description  of  the  means  for  identifying 
additional  specific  training  needs. 

(4)  A  statement  of  work  that  describes 
and  sets  priorities  for  the  activities  and 
tasks  to  be  conducted,  the  costs 
associated  with  each  activity,  the 
number  and  tyf)es  of  deliverables  and 
products  to  be  completed,  and  a 
schedule  for  implementation,  including 
availability  to  present  an  interim  report 
at  a  HMEP  Workshop. 

In  addition,  since  RSPA  expects  that 
the  amount  of  funds  requested  by  all 
applicants  may  exceed  a  total  of 
S250.000,  applicants  should  provide  a 
prioritized  listing  of  specific  program 
tasks  to  be  performed  and  the  cost  of 
each  task. 

RSPA  encourages  the  addition  of  non- 
Federal  funds  to  support  the  project,  but 
does  not  require  cost  sharing.  Program 
funding  is  dependent  on  collection  of 
registration  fees  and  may  be  less  than 
the  authorized  amount.  Applications 
must  be  submitted  by  May  15,  1998.  An 
application  kit  will  be  available  from 
RSPA  on  April  1,1998. 

Issued  in  Washington.  DC.  on  February  4, 
1998. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

jFR  Doc.  98-3194  Filed  2-6-98:  845  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
(T.D.M-ii] 

Country  of  Origin  Marking 
Requirements  for  Imported  Footwear 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Policy  statement. 

SUMMARY:  This  notice  advises  interested 
parties  that  Treasury  Decision  86-129, 
which  pertains  to  the  country  of  origin 
marking  of  footwear  and  footwear 
containers,  was  effectively  revoked  by 
the  amendment  of  §  134.46,  Customs 
Regulations,  published  as  Treasury 
Decision  97-72.  and  that  footwear  and/ 
or  its  container  must  be  marked  in 
accordance  with  §  134.46.  as  amended. 
EFFECTIVE  DATE:  February  9.  1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Karen  S.  Greene,  Special  Classification 
and  Marking  Branch  (202)  927-2312. 


SUPPLEMENTARY  mFORMATION: 
Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended,  19  U.S.C.  1304,  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly 
and  permanently  as  the  nature  of  the 
article  (or  its  contain^  will  permit,  in 
such  a  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Part  134.  Customs 
Regulations  (19  CFR  part  134). 
implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

Section  134.46.  Customs  Regulations 
(19  CFR  134.46),  concerns  how  articles 
should  be  marked  when  the  name  of  a 
country  other  than  the  country  of  origin 
appears  on  the  article  or  its  container. 
Section  134.46  was  recently  amended 
by  Treasury  Decision  (T.D.)  97-72, 
published  in  the  Federal  Register  (62 
FR  44221)  on  August  20, 1997. 

Prior  to  its  amendment  by  T.D.  97-72, 
§  134.46  provided  as  follows: 

In  any  case  in  which  ihe  words  "United 
Stales,"  or  "American."  the  letters  "U.S.A.," 
any  variation  of  such  words  or  letters,  or  the 
name  of  any  city  or  locality  in  the  United 
States,  or  the  name  of  any  foreign  country  or 
locality  other  than  the  country  or  locality  in 
which  the  article  was  manufactured  or 
produced,  appear  on  an  imported  article' or 
its  container,  there  shall  appear,  legibly  and 
permanently,  in  close  proximity  to  such 
words,  letters  or  name,  and  in  at  least  a 
comparable  size,  the  name  of  the  country  of 
origin  preceded  by  "Made  in."  "Product  of," 
or  other  words  of  similar  meaning. 

Furthermore,  19  CFR  134.36(b) 
provided  that  in  circumstances  in  which 
either  19  CFR  134.46  or  134.47  was 
applicable,  no  exception  from  marking 
would  apply. 

In  accordance  with  the  above  reading 
of  §  134.46,  Customs,  in  T.D.  86-129. 
published  in  the  Federal  Register  (51 
FR  24814)  on  July  9, 1986.  setforth  a 
policy  statement  regarding  its 
application  of  the  country  of  origin 
marking  requirements  for  imported 
footwear  and  its  containers  where  the 
name  of  a  country  other  than  the 
country  of  origin  appears.  In  T.D.  86- 
129,  Customs  established  a  policy  of 
strict  application  of  that  provision  in  the 
case  of  imported  footwear  and  shoe 
boxes,  whereby  all  requirements  of 
§  134.46  (e.g.  proximity,  size,  etc.) 
would  be  applicable  regardless  of 
whether  the  locality  reference  in  the 
marking  was  misleading  or  deceptive. 

The  amendment  of  §  134.46  by  T.D. 
97-72  has  effectively  revoked  T.D.  86- 


129.  As  amended  by  T.D.  97-72. 
$  134.46  now  provides: 

In  any  case  in  which  the  words  "United 
States."  or  "American,"  the  letters  "U.S.A.," 
any  variation  of  such  words  or  letters,  or  the 
name  of  any  city  or  location  in  the  United 
States,  or  the  name  of  any  foreign  country  or 
locality  other  than  the  country  or  locality  in 
which  the  article  was  manufactured  or 
produced  appear  on  an  imported  article  or  its 
container,  and  those  words,  letters  or  names 
may  mislead  or  deceive  the  ultimate 
purchase  as  to  the  actual  country  of  origin  of 
the  article,  there  shall  appear  legibly  and 
permanently  in  close  proximity  to  such 
words,  letters  or  name,  and  in  at  least  a 
comparable  size,  the  name  of  the  country  of 
origin  preceded  by  "Made  in,"  "Product  of," 
or  other  words  of  similar  meaning. 

As  a  result  of  T.D.  97-72.  §  134.46  no 
longer  is  applicable  on  an  automatic 
basis  dependent  solely  on  the  presence 
of  the  other  locality  marking  on  the 
article,  but  rather  is  now  expressly 
based  on  a  preliminary  finding  that  the 
locality  information  may  mislead  or 
deceive  the  ultimate  purchaser. 

In  view  of  the  fact  that  T.D.  86-129  is 
entirely  inconsistent  with  §  134.46,  as 
amended  by  T.D.  97-72.  T.D.  97-72 
effectively  revoked  T.D.  86-129.  This 
document  expressly  informs  interested 
members  of  the  public  of  the  revocation 
of  T.D.  86-129.  Consistent  with 
§  134.46.  footwear  and/or  its  containers 
must  be  marked  in  accordance  with  the 
requirements  of  19  CFR  134.46  only  if 
the  locality  marking  on  imported 
footwear  and  its  containers  may  mislead 
or  deceive  the  ultimate  purchaser  as  to 
the  actual  country  of  origin  of  the 
article. 


Dated:  February  3. 1998. 
Stuart  P.  Seidal. 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
|FR  Doc.  98-3158  Filed  2-6-98:  8:45  am] 
BttJJNQ  CODE  4«20-0I-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Denial  of  Application  for  Recordation 
of  Trade  Name:  "WINRNG" 

ACTION:  Denial  of  Application  for 
Recordation  of  Trade  Name.  DOT. 

SUMMARY:  By  notice  published  in  the 
Federal  Register  dated  June  27. 1997. 
application  was  filed  pursuant  to 
section  133.12.  Customs  Regulations  (19 
CFR  133.12),  for  the  recordatfon  under 
section  42  of  the  Act  of  July  5. 1946.  as 
amended  (15  U.S.C.  1124).  of  the  trade 
name  "WINFING."  used  by  PrintScan 
International.  Inc..  a  corporation 
organized  under  the  laws  of  the  State  of 
New  Jersey,  located  at  1432  Drum  Hill 
Road,  Martinsville,  New  Jersey  08836. 

The  application  states  that  the  alleged 
trade  name  is  used  in  connection  with 
a  demonstration  and  evaluation 
software.  Its  main  purpose  is  to  give  an 
insight  into  the  internal  working 
mechanism  of  the  PrintScan  core  library 
and  to  demonstrate  the  fterformance  of 
the  fingerprint  analysis  -procedure. 

Before  final  action  was  taken  on  the 
application,  consideration  was  given  to 
any  relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recoridation  of  this 
alleged  trade  name.  No  comments  were 
received  relative  to  this  application. 


Customs  has  completed  its  review  of 
this  matter  and  has  determined  that  the 
word  "Winfing"  is  not  used  as  a  trade 
name,  but  rather,  in  a  trademark  sense 
with  demonstration  and  evaluation 
software.  Accordingly,  the  application  is 
denied. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  McCray.  Esq.,  Intellectual 
Property  Rights  Branch.  1300 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20229  (202-927- 
2330). 

Dated:  February  3.  1998. 
John  F.  Atwood, 

Chief  Intellectual  Property  /?ig/ifs  Branch. 
[FR  Doc.  98-3157  Filed  2-6-98;  8:45  am) 
BILUNGOOOE  4t3iy-n-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  t>y  Section  3069F 

AQB4CY:  Internal  Revenue  Service  (IRS). 
Treasury. 

action:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  3069F,  as 
amended,  by  the  Health  Insurance 
Portability  arid  Accountability  Act 
(HIPPA)  of  1996.  This  listing  "contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  resf)ect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
December  31, 1997. 


Last 

name 

First  name 

Middle  name 

AHLUWALIA  

MYOUNG .....; 

agustina 

ERICH. 

JUERGEN 

SINGH. 

SUK. 

DOROTHEA. 

EDWARD. 

HWA. 

KEITH. 

LYNDON. 

ELISE. 

A. 

JOSEE. 

ANNA. 

MARCIA 

GORDON. 

ANTONY. 

LEILANI. 

STEVE. 

LEE. 

YEN-SHEE. 

ANN. 

PAK. 

JAEWON. 
WAILAP. 

" 

ALEXANDER  

ARDIE  

BAUMEISTER 

BENDER  

BERRY  

BREWBAKER  JR ."... 

BR(X)K  

BROWN-SOUDER  ...... 

YON  „ 

HAROLD 

SLIVE 

MARIE  

•CATHERINE  

MICHELE  

RITA „ 

BRUCKER  ^ 

CAGNINA  

CAMILLERI  

"•A« 

CAMILLERI  

CARSWELL  

CASSAR 

JENNIFER  ..._ 

ANDREW  

MARK  

WEBSTER. 

NICOLE  

CHI 

AUA 

MIGUEL 

HEATHER 

THOMAS 

HEECHAN. 

STEVE  

WILLIAMS 

CATHERWOOD 

CAZIER  

CHAN  

CHANG  „ 

CHANG  _ 

CHANG  

CHENK-YAU  



CHO  

CHOI  

CHOW ..:. 

. 
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Last  namd 


CHU  

CLARK  

CLUTTERBUCK  

CORSO  

CROSS-MEADOWS  

DAVIS  ;.. 

DE  LONG  

DEBONO 

DEFRIEST  

DEHNE  

DITLEVSEN  

ECKEL  

FANSHAWE  

FARSTAD  

FEDORA  ,.^ 

FEDORA  

FINNICUM 

FONG  - 

FRENI  

GENSING 

HKDE  

HOLLEY  

HOLLY   :.....„ 

HONG 

HONG  

HUANG  .„ 

HUBER  

HUO  „ 

ISAACSON .-. 

JEDINAK  

JEDINAK  

JOHN   

JOHNSON ; 

JUHON  

JUNCO-ABARCA 

JUNCO-ABARCA  

KIM  

KIM 

KIM 

KIM 

KING  

KLIEN  

KOOMSON  

KUNSMANN  

KWAK  ; 

LAI  

LAMB  

LAWSON  JR  

LEE  

LE5 

LEE  

LEE  

LEVY  

LIGHTBOURN 

LIOK  

LOHR  

LOZOWY 

MAAS  

MEDITZ  

MELLO  

NAMKAD  

NEICHIN   

NOCODEMUS   

OSTERFELT-NEE  WEINSTEIN 

PARR 

PASLEY  , 

PASLEY-NEE  GUESSFORD  ... 

PETTERSON  

PHILLSBURY 

PISANI   

PROTELLI  

PYE  

RELECOM 

RIEB-SHOULDICE 


First  name 


CHUNG  

JONATAN  

ALAN  

OK 

PATRICIA  

ALICE  

MARJA 

RUTH  ...'. 

VIRGINIA  

ACHIM  

TRINE. 

CARIN 

SABLE  

MARGARET  . 

SHARON   

ORESTES. 

ROBERT  

ANTHONY  .... 

STAN  

SONJA. 

TONY  „.. 

ROBERT  ...Z. 
MARGARET  . 

BOONG  

CHUN  

TSONG  

HANS 

REN  

BRIGITTE  

RUSSELL  

REBECCA  .... 
CARLES. 

TAE 

KUMBOK.  . 

ALDA   

ANGEL  

BUMMAN  

YOUNGSOOK 

YOUNG  

CHUNG  

WALTER  

PAUL  

KOBENA  

MICHAEL  

KWANG  

MARGARET  . 

CHARLES  

DALE   

WOODROW  . 
ME  YOUNG  .. 
CHUL. 
MESANG. 
EDWIN. 

HELEN  

VANESSA  

SIGRID  

IVAN 
CHRISTEL  .... 

THOMAS  

JOSE  

DHWANI  

STEVEN   

SUN  

FRANCES  

EDITH  

MAX  

HELEN  

GORDON  

FREDERICK  .. 
SYLVIA. 

KEVIN  

HARVEY  

BERANGERE 
TERRY  


Middle  name 


KIT-PHILIP. 

EARL-WILLIAM. 

RALPH. 

SUN. 

AMME. 

NOREEN-SOPHIE. 

GRIETJE. 

LOUISE. 

ANN. 

HERBERT. 

DENISE. 
MELANIE. 
HAUGEN. 
KAY. 

MANUAL. 

CHUNG-KAU. 

CONSTANT. 

TSUN-5HA0. 

BRADLEY. 

A. 

HEE. 

BOK. 

JEN. 

FREIDRICH. 

WAI-CHIU. 

MICHELLE. 

MICHAEL. 

MANLEY. 

SUK. 

MARGARITA. 

LUIS. 

RUSSELL. 

ROSA. 

Ml. 

JA. 

WING-KEUNG. 

RICHARD. 

ARTHUR. 

RAJ. 

JA. 

MEI-YEE. 

WILSON. 

LOUIS. 

WOONG-MOO. 

KO. 


MAE. 

MARIE. 

GISELA. 

MARIA. 

JOERG 

BARBOSA. 

NARENDRA. 

MICHAEL. 

CHA  (Yl). 

MIRIAM. 

HEIDI. 

WARREN. 

IRENE. 

ANDREW. 

STEPHEN. 

MARIO. 
GEORGE. 
MARIE. 
ELIZABETH. 


t  a.st  name 

First  name 

Middle  name 

RUSSELL 

CHONG  

Ml. 

MAX. 

DAVID. 

K. 

JACK. 

JANE. 

MARGARET. 

WILLIAM. 

TRICIA. 

DAVID. 

MARY. 

WINTHROP-PI 

LAKECIA. 

EDITH. 

PAUL. 

WEN-YUAN. 

AE 

SCHAEFER.. 

SCOTT  

JOANNES  ._ 

WILLIAM  

ROBERT  

"• 

SHAPIRO 

- 

SHAPIRO 

STANLEY  ... 
CYNTHIA  .... 

SHOULDICE  .. 

SINCLAIR 

ANDREA 

STASIUK 



JOSEPH  

TAKAKO  

KARL  

SANDRA  ..... 

SUZUKI  

:~ 

SWANBERG  .. 
TALBOT-ANDE 

RSEN 

VESEY  

THOMAS  . 

^NISTON 

WAGNER  

• — - 

TAMARA - - 

WALVICK  

BRENDA  

JOHN  

WILLAM  

EUN  

WHEATLEY  ... 

WONG 

YANG  

""/"" 

Approved:  January  27, 199a. 
Doug  Rogers. 

Project  Manager,  International  District 
Operations. 

|FR  Doc.  98-3202  Filed  2-6-98;  8:45  am) 
BNJJNQ  CODE  4*W-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
(AC-«:  OTS  No.  3901] 

The  Home  Loan  Savings  Bank, 
Coshocton,  Ohio;  Approvai  of 
Conversion  Application 

Notice  is  hereby  given  that  on  January 
30, 1998,  the  Director,  Corporate 
Activities,  Office  of  Tiu-ift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  The  Home  Loan  Savings 
Bank,  Coshocton,  Ohio,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 


at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300.  Chicago,  Illinois  60606. 

Dated:  February  3, 1998. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(PR  Doc.  98-3105  Filed  2-&-98;  8:45  am) 

BNJJNQ  OOOE  f720-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-4:  OTS  No.  3953] 

Quitman  Federal  Savings  Bank, 
Quitman,  Georgia;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  January 
27, 1998,  the  Director,  Corporate 


Activities,  Office  of  Thrift  Su|}ervision. 
or  here  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Quitman  Federal  Savings 
Bank,  Quitman,  Georgia,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington.  DC  20552.  and 
the  Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  N.E.,  Atlanta,  GA  20209. 

Dated:  February  3, 1998.  " 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Wasliington. 

Corporate  Secretary. 

IFR  Doc.  98-3106  Filed  2-6-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  24 

RIN  1215-AAB3 

Procedures  for  the  Handling  of 
Discrimination  Complaints  Under 
Federal  Employee  Protection  Statutes 

AGENCY:  Office  of  the  Secretary  and  the 
Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  document  provides  the 
Tmal  text  of  revised  regulations 
governing  the  employee  protection 
("whistleblower")  provisions  of  Section 
211  (formerly  Section  210)  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  to  implement  the  statutory 
changes  enacted  into  law  on  October  24. 
1992,  as  part  of  the  Energy  Policy  Act 
of  1992.  This  rule  establishes  separate 
procedures  and  time  frames  for  the 
handling  of  ERA  complaints  to 
implement  the  statutory  amendments. 
In  addition,  the  rule  establishes  a 
revised  procedure  for  review  by  the 
Administrative  Review  Board  (on  behalf 
of  the  Secretary)  of  decisions  of 
administrative  law  judges  under  all  of 
the  various  environmental  employee 
protection  provisions.  The  rule  also 
reflects  the  transfer  of  responsibility  for 
administration  of  these  statutes  from  the 
Administrator  of  the  Wage  and  Hour 
Division  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 
DATES:  This  flnal  rule  is  effective  March 
11,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley,  Director,  Office  of 
Investigative  Assistance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210,  (202)  219- 
8095.  This  is  not  a  toll-free  number. 
SUPPt.EMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992,  Public  Law 
102-486,  was  enacted  on  October  24, 
1992.  Among  other  provisions,  this  new 
law  significantly  amended  the  employee 
protection  provisions  for  nuclear 
whistleblowers  under  former  Section 
210  of  the  Energy  Reorganization  Act  of 
1974,  as  amended  ("ERA"),  now  Section 
211.  42  U.S.C.  5851(b)(1).  The 
amendments  affect  only  ERA 
whistleblower  complaints  and  do  not 
extend  to  the  procedures  established  in 
29  CFR  Part  24  for  handling  employee 
whistleblower  complaints  under  the  six 
other  environmental  employee 
protection  statutes.  The  amendments  to 


ERA  apply  to  whistleblower  claims  Hied 
on  or  after  October  24, 1992,  the  date  of 
enactment  of  Section  2902  of  the  Energy 
Policy  Act  of  1992. 

A  notice  of  proposed  rulemaking  and 
request  for  comments  was  published  in 
the  Federal  Register  on  March  16. 1994 
(59  FR  12506).  The  Federal  Register 
notice  provided  for  a  comment  period 
until  May  16,  1994.  A  total  of  four 
comments  were  received  during  the 
comment  period  on  the  proposed 
regulations,  all  from  employers  or 
representatives  of  employers.  The  major 
issues  raised  by  the  commenters  are 
identified  below,  as  are  the  significant 
changes  that  have  been  made  in  the 
final  regulatory  text  in  response  to  the 
comments  received.  In  addition  to  the 
substantive  comments  discussed  below, 
commenters  submitted  minor  editorial 
suggestions,  some  of  which  have  been 
adopted  and  some  of  which  have  not 
been  adopted. 

Paperwork  Reduction  Act 

This  regulation  contains  no  new 
reporting  or  recordkeeping 
requirements.  Reporting  requirements 
contained  in  the  regulations  (§  24.3) 
were  previously  reviewed  and  approved 
for  use  through  February  28.  1998  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  1215-0183  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

Summary  of  Statutory  Changes  to  ERA 
Whistleblower  Provisions 

Section  2902  of  Public  Law  102^-486 
(106  Stat.  2776)  amended  former 
Section  210  of  the  ERA.  42  U.S.C.  5851. 
by  renumbering  it  as  Section  211  of  the 
ERA  and  making  the  additional  changes 
described  below. 

Prohibited  Acts 

Former  Section  210  of  the  ERA 
protected  an  employee  against 
discrimination  from  an  employer 
because  the  employee:  (1)  commenced, 
caused  to  be  commenced,  or  was  about 
to  commence  or  cause  to  be  commenced 
a  proceeding  under  the  ERA  or  the 
Atomic  Energy  Act  of  1954  ("AEA");  (2) 
testified  or  was  about  to  testify  in  any 
such  proceeding:  or  (3)  assisted  or 
participated  or  was  about  to  assist  or 
participate  in  any  manner  in  such  a 
proceeding"*   *   *  or  in  any  other 
action  to  carry  out  the  purposes  of  [the 
ERA  or  the  AEAj."  The  Department's 
consistent  interpretation,  under  former 
Section  210  of  the  ERA  as  well  as  the 
other  environmental  whistleblower  laws 
which  the  Department  of  Labor  ("tXDL") 
administers,  has  been  that  employees 
who  file  complaints  internally  with  an 


employer  are  protected  from  employer 
reprisals.  An  employee  is  protected 
under  29  C.F.R.  24.2(b)(3)  if  an 
employee  assists  or  participates  in 
"*   *   *  any  other  action  to  carry  out  the 
purposes  of  such  Federal 
[environmental  protection)  statute," 
which  would  encompass  such  internal 
complaints.  This  conclusion,  that 
whistleblower  protections  extend  to 
internal  safety  and  quality  control 
complaints,  has  been  sustained  by  a 
number  of  courts  of  appeals.  See.  e.g.. 
Mackowiak  v.  University  Nuclear 
Systems,  Inc..  735  F.2d  1159.  1163  (9th 
Cir.  1984);  Kansas  Gas  &-Elec.  Co.  v. 
Brock,  780  F.2d  1505  (10th  Cir.  1985). 
cert,  denied,  478  U.S.  1011  (1986); 
Passaic  Valley  Sewerage  Commissioner 
V.  Department  of  Labor,  992  F.2d  474 
(3rd  Cir.  1993).  cert,  denied,  62  U.S. 
L.W.  3334  (1993).  Contra,  Brown  &  Root, 
Inc.  V.  Donovan,  747  F.2d  1029  (5th  Cir. 
1984).  Under  the  Energy  Policy  Act  of 
1992,  era's  statutory  definition  of 
protected  whistleblower  activity  was 
expanded  expressly  to  include 
employees  who  file  internal  complaints 
with  employers  (thereby  overriding  the 
decision  of  the  Fifth  Circuit  in  Brown  & 
Root),  employees  who  oppose  any 
unlawful  practice  under  tbe  ERA  or  the 
AEA,  and  employees  who  testify  before 
Congress  or  in  any  other  Federal  or  State 
proceeding  regarding  the  ERA  or  AEA. 

Revised  Definition  of  "Employer" 

Former  Section  2 1 0  of  the  ERA 
included  within  the  definition  of  a 
covered  "employer"  licensees  of  the 
Nuclear  Regulatory  Commission 
("NRC").  applicants  for  such  licenses, 
and  their  contractors  and 
subcontractors.  The  statutory 
amendments  revised  the  definition  of 
"employer"  to  extend  coverage  to 
employees  of  contractors  or 
subcontractors  of  the  Department  of 
Energy  ("DOE"),  except  those  involved 
in  naval  nuclear  propulsion  work  under 
E.O.  12344,  licensees  of  an  agreement 
State  under  Section  274  of  the  Atomic 
Energy  Act  of  1954,  applicants  for  such 
licenses,  and  their  contractors  and 
subcontractors. 

Time  Period  for  Filing  Complaints 

The  time  period  for  filing  ERA 
whistleblower  complaints  was 
expanded  from  30  days  to  180  days  from 
the  date  the  violation  occurs. 
Investigations  of  complaints,  however, 
are  still  to  be  conducted  under  the 
statute  within  30  days  of  receipt  of  the 
complaint.  The  ERA  amendments  apply 
to  all  complaints  filed  on  or  after  the 
date  of  enactment. 


Interim  Relief 

The  Secretary  is  required  under  the    • 
amended  ERA  to  order  interim  relief 
upon  the  conclusion  of  an 
administrative  hearing  and  the  issuance 
of  a  recommended  decision  that  the 
complaint  has  merit.  Such  interim  relief 
includes  all  relief  that  would  be 
included  in  a  final  order  of  the  Secretary 
except  compensatory  damages. 

Burdens  of  Proof:  Avoidance  of 
Frivolous  Complaints 

The  1992  Amendments  revised  the 
burdens  of  proof  in  ERA  cases  by 
establishing  statutory  burdens  of  proof 
and  a  standard  for  the  dismissal  of 
complaints  which  do  not  present  a 
prima  facie  case.  Before  the  1992 
Amendments,  the  ERA  itself  contained 
no  statutory  rules  on  burdens  of  proof — 
the  burdens  of  proof  were  based  on 
precedential  cases  derived  from  other 
discrimination  law  (see,  e.g..  Mt. 
Healthy  City  School  District  Board  of 
Education  v.  Doyle,  429  U.S.  274  (1977); 
Texas  Department  of  Community  Affairs 
V.  Burdine,  450  U.S.  248  (1981); 
Mackowiak  v.  University  Nuclear 
Systems.  Inc.,  735  F. 2d  1159  (9th  Qr. 
1984);  and  Dartey  v.  Zack  Company  of 
Chicago,  Case  No.  82-ERA  (Decision  of 
the  Secretary.  April  25.  1983)). 

Under  the  former  lines  of  analysis  for 
the  ERA  and  continuing  for 
whistleblower  complaints  under  the 
other  six  environmental  statutes,  once  a 
complainant  employee  presents 
evidence  sufficient  to  raise  an  inference 
that  protected  conduct  likely  was  a 
"motivating"  factor  in  an  adverse  action 
taken  by  an  employer  against  the 
employee,  it  is  necessary  for  the 
employer  to  present  evidence  that  the 
alleged  adverse  treatment  was  motivated 
by  legitimate,  nondiscriminatory 
reasons.  If  the  employer  presents  such 
evidence,  the  employee  still  may 
succeed  by  showing  that  the  proffered 
reason  was  pretextual.  that  is.  that  a 
discriminatory  reason  more  likely 
motivated  the  employer.  The 
complainant  thus  bears  the  ultimate 
biuden  of  proving  by  a  preponderance 
of  the  evidence  that  he  or  she  was 
retaliated  against  in  violation  of  the  law. 
In  such  "pretext"  cases,  the  factfinder's 
disbelief  of  the  reasons  put  forward  by 
the  employer,  together  with  the 
elements  of  the  prima  facie  case,  may  be 
sufficient  to  show  such  intentional 
discrimination.  See  St.  Mary's  Honor 
Center  V.  Hicks,  509  U.S.  502  (1993); 
Dartey  v.  Zack,  supra,  pp.  6-9. 

In  certain  cases,  the  trier  of  fact  may 
conclude  that  tbe  employer  was 
motivated  by  both  prohibited  and 
legitimate  reasons  ("dual  motive" 


cases).  In  such  dual  motive  cases,  the 
employer  may  prevail  only  by  showing 
by  a  pre{>onderance  of  the  evidence  that 
it  would  have  reached  the  same 
decision  even  in  the  absence  of  the 
protected  conduct. 

The  1992  amendments  added  new 
statutory  burdens  of  proof  to  the  ERA. 
The  changes  have  been  described  on  the 
one  hand  as  a  lowering  of  the  burden  on 
complainants  in  order  to  facilitate  relief 
for  employees  who  have  been  retaliated 
against  for  exercising  their  statutory 
rights,  and,  on  the  other  hand,  as  a 
limitation  on  the  investigative  authority 
of  the  Secretary  of  Labor  when  the 
burden  is  not  met. 

Under  the  ERA  as  amended,  a 
complainant  must  make  a  "prima  facie" 
showing  that  protected  conduct  or 
activity  was  "a  contributing  factor"  in 
the  unfavorable  personnel  action  alleged 
in  the  complaint,  i.e.,  that  the 
whistleblowing  activity,  alone  or  in 
combination  with  other  factors,  affected 
in  some  way  the  outcome  of  the 
employer's  personnel  decision  (section 
211(b)(3)(A)).  This  is  a  lesser  standard 
than  the  "significant",  "motivating", 
"substantial",  or  "predominant"  factor 
standard  sometimes  articulated  in  case 
law  under  statutes  prohibiting 
discrimination.  If  the  complainant  does 
not  make  the  prima  facie  showing,  the 
complaint  must  be  dismissed  and  the 
investigation  discontinued. 

Even  in  cases  where  the  complainant 
meets  the  initial  burden  of  a  prima  facie 
showing,  the  investigation  must  be 
discontinued  if  the  employer 
"demonstrates,  by  clear  and  convincing 
evidence,  that  it  would  have  taken  the 
same  unfavorable  personnel  action"  in 
the  absence  of  the  protected  conduct 
(section  211(b)(3)(B)).  The  complainant 
is  free,  as  under  prior  law,  to  pursue  the 
case  before  the  administrative  law  judge 
(ALJ)  if  the  Secretary  dismisses  the 
complaint. 

The  "clear  and  convincing  evidence" 
standard  is  a  higher  degree  of  proof 
burden  on  employers  than  the  former 
"preponderance  of  the  evidence" 
standard.  In  the  words  of  Representative 
George  Miller,  Chairman  of  the  House 
Committee  on  Interior  and  Insular 
Affairs,  "(tjhe  conferees  intend  to 
replace  the  burden  of  proof  enunciated 
in  Mt.  Healthy  v.  Doyle,  429  U.S.  274 
(1977).  with  this  lower  burden  in  order 
to  facihtate  relief  for  employees  who 
have  been  retaliated  against  for 
exercising  their  rights  under  section  210 
*  •  *."138Cong.  Rec.  H11409 
(October  5. 1992). 

Thus,  under  the  amendments  to  ERA. 
the  Secretary  must  dismiss  the 
complaint  and  not  investigate  (or  cease 
investigating)  if  either  (1)  The 


complainant  fails  to  meet  the  prima 
facie  showing  that  protected  activity 
was  a  contributing  factor  in  the 
unfavorable  personnel  action;  or  (2)  the 
employer  rebuts  that  showing  by  clear 
and  convincing  evidence  that  it  would 
have  taken  the  same  unfavorable 
personnel  action  absent  the  protected 
conduct. 

These  new  burden  of  proof  limitations 
also  apply  to  the  determination  as  to 
whether  an  employer  has  violated  the 
Act  and  relief  should  be  ordered.  Thus, 
a  determination  that  a  violation  has 
occurred  may  only  be  made  if  the 
complainant  has  demonstrated  that 
protected  behavior  or  conduct  was  a 
contributing  factor  in  the  unfavorable 
personnel  action  alleged  in  the 
complaint  (section  211(b)(3)(C)).  Where 
the  complainant  satisfies  this  burden, 
relief  still  may  not  be  ordered  if  the 
employer  satisfies  the  statutory 
requirement  to  demonstrate  by  "clear 
and  convincing  evidence"  that  it  would 
have  taken  the  same  personnel  action  in 
the  absence  of  the  protected  activity 
(section  211(b)(3)(D)). 

Other  Changes 

The  ERA  whistleblower  provisions 
must  be  prominently  posted  in  any 
place  of  employment  to  which  the  Act 
applies.  The  amendments  also  include 
an  express  provision  that  the  ERA 
whistleblower  provisions  may  not  be 
construed  to  expand,  diminish,  or 
otherwise  affect  any  right  otherwise 
available  to  an^gmployee  under  Federal 
or  State  law  to  redress  the  employee's 
discharge  or  other  discriminatory  action 
taken  by  the  employer  against  the 
employee — codifying  and  broadening 
the  Supreme  Court  decision  in  English 
V.  General  Electric  Co.,  496  U.S.  72 
(1990).  Finally.the  amendments  direct 
the  NRC  and  DOE  not  to  delay 
addressing  any  "substantial  safety 
hazard"  during  the  pendency  of  a 
whistleblower  proceeding,  and  provide 
that  a  determination  by  the  Secretary  of 
Labor  that  a  whistleblower  violation  has 
not  occurred  "shall  not  be  considered" 
by  the  NRC  and  DOE  in  determining 
whether  a  substantial  safety  hazard 
exists. 

Summary  and  Discussion  of  Maior 
Comments 

Comments  were  received  from  the 
Tennessee  Valley  Authority  (TVA);  the 
Nuclear  Energy  Institute  (the 
organization  of  the  nuclear  power 
industry  responsible  for  coordinating 
efforts  of  utilities  licensed  by  NRC  on 
regulatory  issues);  the  law  firm  of 
Winston  &  Strawn,  on  behalf  of  five 
utiUty  companies  and  TVA;  and  ~~. 

Westinghouse  Electric  Corporation.  In 
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addition,  in  the  period  since  the 
comment  period  closed,  a  request  for 
rulemaking  was  received  from  Steptoe 
and  Johnson  on  behalf  of  Alyeska 
Pipeline  Service  Company,  which  has 
also  been  considered. 

The  major  comments  received  by  the 
Department  and  the  response  of  the 
Department  to  the  comments  are 
discussed  as  they  pertain  to  each  section 
of  Part  24  which  is  amended  or  to  which 
new  provisions  are  added. 

One  comment  was  the  general 
suggestion  that  these  rules  should  be 
produced  through  negotiated 
rulemaking,  involving,  as  that  process 
does,  the  regulatory  agencies  (Nuclear 
Regulatory  Commission.  Department  of 
Energy,  Environmental  Protection 
Agency),  industry,  public  interest 
groups,  and  respondents  and 
complainants  and  their  representatives. 
The  Department  does  not  believe  that 
negotiated  rulemaking  is  appropriate  for 
these  regulations.  The  regulations 
involve  largely  procedural  issues  not  so 
difHcult  to  resolve  as  to  justify  invoking 
the  procedures  of  the  Negotiated 
Rulemaking  Act  of  1990.  5  U.S.C.  581  et 
sea. 

In  the  period  since  the  proposed  rule 
was  published,  two  significant 
organizational  changes  have  taken  place 
in  the  Department  of  Labor  which 
materially  affect  these  regulations.  By 
Secretary's  Order  No.  2-96  (61  PR 
19978.  May  3.  1996).  the  Secretary  ' 
appointed  an  Administrative  Review 
Board  ("ARB"  or  "Board")  to  decide  all 
cases  previously  decided  by  the 
Secretary,  including  the  various 
employee  protection  "whistleblower" 
statutes  which. are  the  subject  of  these 
regulations.  Therefore  the  ARB  has  been 
substituted  for  references  to  the 
Secretary. 

In  addition,  the  Secretary  has 
delegated  the  authority  to  investigate 
complaints  under  these  statutes  to  the 
Assistant  Secretary  of  the  Occupational 
Safety  and  Health  Administration 
("OSHA").  effective  for  all  complaints 
received  on  or  after  February  3,  1997. 
Secretary's  Order  6-96  (62  FR  111,  Jan. 
2. 1997.  as  corrected  by  62  FR  8085. 
Feb.  21. 1997).  Since  OSHA  already  had 
authority  to  investigate  complaints 
under  the  employee  protection 
provisions  of  the  Surface  Transportation 
Assistance  Act  and  the  discrimination 
provisions  of  the  Occupational  Safety 
and  Health  Act.  this  action  placed  all 
authority  to  investigate  alleged 
discrimination  because  of  an  employee's 
complaints  regarding  the  environment 
and  safety  and  health  (other  than  in  the 
mining  industry)  in  one  agency. 
Thererore  in  these  regulations  OSHA 
has  been  substituted  for  all  references  to 


the  Wage  and  Hour  Division  and  the 
Administrator  thereof. 

The  Department  has  also  published  a 
proposed  rule  to  provide  new 
alternative  dispute  resolution  ("ADR") 
procedures  in  a  number  of  Departmental 
programs,  including  the  various 
whistleblower  statutes.  62  FR  6690  (Feb. 
12, 1997).  This  would  supplement 
existing  procedures  in  the  regulations  of 
the  Office  of  Administrative  Law  Judges, 
which  allow  the  parties  to  a  proceeding 
before  an  ALJ  to  request  appointment  of 
a  settlement  judge  to  seek  voluntary 
resolution  of  the  issues.  29  CFR  18.9(e). 
The  proposed  rule  envisions  a  pilot 
program  under  which  the  Department 
would  investigate  a  complaint  and  then, 
where  the  case  is  found  to  be  suitable 
for  ADR,  offer  the  employer  and 
employees  the  option  of  mediation  and/ 
or  arbitration.  The  ARB  would  not  be 
bound  by  any  resolution  reached,  but 
would  incorporate  the  settlement  in  the 
final  ARB  order  where  it  meets  ARB 
standards.  62  FR  6693. 

Section  24. 1    Purpose  and  Scope 

The  proposal  updated  the  list  of  the 
Federal  statutes  providing  employee 
protections  for  whistleblowing  activities 
for  which  the  Department  of  Labor  is 
responsible  for  enforcement  under  this 
part  to  add  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  42  U.S.C. 
9610.  This  was  subsequently 
accomplished  in  another  rulemaking.  62 
FR  19985  (May  3,  1996).  No  comments 
were  received  on  this  provision  and  no 
changes  have  been  made. 

Section  24.2    Obligations  and 
Prohibited  Acts 

The  proposal  revised  this  provision  to 
reflect  the  statutory  amendments  adding 
to  the  list  of  protected  activities 
explicitly  covered  under  the  ERA.  and 
to  state  that  under  the  Secretary's 
interpretation,  the  whistleblowing 
activities  added  to  the  ERA  are 
protected  under  all  of  the  whistleblower 
statutes.  The  requirement  for  posting  of 
notices  of  the  employee  protection 
provisions  of  the  ERA  was  also  added, 
together  with  a  provision  that  failure  to 
post  the  required  notice  shall  make  the 
requirement  that  a  complaint  be  filed 
with  the  Administrator  within  180  days 
inoperative  unless  and  until  the  notice 
is  later  posted  or  the  respondent  is  able 
to  establish  that  the  employee  had 
actual  notice  of  the  provisions.  This 
explicit  recognition  that  the  statute  of 
limitations  may  be  equitably  tolled  is 
based  on  case  law  under  analogous 
statutes.  See.  for  example.  Kephart  v. 
Institute  of  Gas  Technology,  581  F.2d 
1287. 1289  (7th  Qr.  1978).  cert,  denied. 


450  U.S.  959  (1981),  and  Bonham  v. 
Dresser  Industries,  Inc.,  569  F.2d  187 
(3rd  Cir.  1977).  cert,  denied,  439  U.S. 
821  (1978).  arising  under  the  Age 
Discrimination  in  Employment  Act,  and 
Kamens  v.  Summit  Stainless,  Inc.,  586 
F.  Supp.  324  (E.D.  Pa.  1984),  arising 
under  the  Fair  Labor  Standards  Act. 

Three  commenters  state  that 
references  to  the  Atomic  Energy  Act  of 
1954  are  incorrect  because  that  statute 
has  no  whistleblower  provisions 
involving  the  Secretary  of  Labor,  and 
they  state  that  the  NRC  enforces  all 
aspects  of  that  statute. 

The  Department  recognizes  that  the 
whistleblower  provisions  were  enacted 
to  be  a  part  of  the  Energy  Reorganization 
Act  of  1974,  as  amended  in  1992.  The 
confusion  arises  because  the 
whistleblower  provisions  protect 
whistleblowers  when  they  disclose 
alleged  substantive  violations  of  the 
Atomic  Energy  Act;  however,  when  they 
are  discriminated  against  for  doing  so, 
this  is  a  violation  of  the  ERA,  not  the 
Atomic  Energy  Act.  The  statutory 
references  is  clarified  accordingly. 

Two  commenters  assert  that  the 
regulation's  description  of  employer 
conduct  which  is  prohibited — 
"intimidates,  threatens,  restrains, 
coerces,  blacklists,  discharges  or  in  any 
other  manner  discriminates  against  an 
employee" — should  be  deleted  in  fevor 
of  the  language  of  the  statute,  which 
prohibits  the  employer's  "discharge  [of] 
any  employee  or  otherwise 
discriminatling)  against  any  employee 
with  respect  to  his  compensation,  terms, 
conditions,  or  privileges  of  employment 

The  language  in  paragraph  (b)  of  the 
proposed  regulation  is  exactly  the  same 
as  the  language  in  §  24.2(b)  of  the 
current  regulation.  The  language  is 
simply  a  hiller  statement  of  the  scope  of 
prohibited  conduct,  which  encompasses 
discrimination  of  any  kind  with  respect 
to  the  terms,  conditions  or  privileges  of 
employment.  Accordingly,  no  change  is 
necessary. 

One  commenter  points  out  that  the 
regulations  proscribe  discrimination  by 
an  employer  against  an  employee  who 
"has"  engaged  in  protected  conduct. 
The  commenter  believes  that  literally 
read,  the  regulation  does  not  require  a 
showing  of  a  causal  connection  between 
whistleblowing  and  discrimination. 

In  order  to  avoid  any  possibility  of 
confusion,  the  language  of  the 
regulation  in  paragraphs  (b)  and  (c)  has 
been  changed  to  reflect  the  statutory 
language. 

1116  regulations  at  §  24.2(d)  provide 
that  the  required  poster  must  be 
prepared  or  approved  by  DOL.  Two  of 
the  commenters  believe  that  the  poster 


currently  required  by  the  Nuclear 
Regulatory  Commission  is  adequate  and 
no  additional  poster  should  be  required. 
One  commenter  sees  this  as  unnecessary 
as  long  as  the  employer's  poster 
contains  the  required  information. 

The  statute  states:  "The  provisions  of 
this  section  shall  be  prominently  posted 
in  any  place  of  employment  to  which 
this  section  applies."  The  Department 
believes  that  it  is  necessary  to  use  a 
(Mister  prepared  or  approved  by  the 
Department  to  ensure  that  the  poster 
contains  the  essential  information 
which  needs  to  be  communicated  to 
employees.  For  the  convenience  of  the 
public,  the  Department  has  prepared  a 
poster  which  is  published  as  an 
appendix  to  this  rule  and  which  is 
available  at  any  local  OSHA  office  and 
at  the  DOL  Website.  The  Department 
will  also  approve  any  poster  which 
contains  the  same  information  and  does 
not  contain  any  misleading  information. 
For  example,  the  Department  is  working 
with  NRC  to  approve  a  poster  which 
would  satisfy  its  needs  as  well  as  the 
requirements  of  the  ERA,  thus 
eliminating  the  need  that  both  notices 
be  posted. 

Contrary  to  the  statement  of  the 
commenter,  there  is  no  requirement  in 
these  regulations  that  respondents  keep 
records  of  the  posting  of  the  notice.  This 
is  a  continuing  requirement  that  should 
not  require  any  kind  of  recordkeeping. 

Three  commenters  discuss  the 
proposed  §  24.2(d)(2).  under  which  the 
employer's  failure  to  post  the  required 
notice  of  employee  rights  could  lead  to 
a  tolling  of  the  statute  of  limitations. 
They  express  the  concern  that  the 
tolling  rule  will  be  applied  too 
automatically,  rather  than  on  a  case-by- 
case  basis  pursuant  to  general  equitable 
principles  as  applied  to  all  the  facts  and 
circumstances  of  a  particular  case. 

The  regulation  indicates  that  the 
employer  has  an  opportunity  to  show 
that  the  complaining  employee  was  in 
fact  aware  of  his  or  her  rights,  and  thus 
equitable  tolling  would  not  apply.  A 
clarifying  change  is  made  to  the 
regulation  to  provide  that  the  180  day 
period  "ordinarily"  runs  from  the  date 
the  notice  is  posted  (assuming  of  course 
that  the  employee  was  still  employed  at 
the  site)  or  the  employee  receives  actual 
notice. 

Section  24.3    Complaints 

The  proposed  regulation  revised 
§  24.3  to  reflect  the  180-day  filing  period 
for  complaints  under  the  ERA. 

.One  commenter  asserts  that  the 
regulations  should  provide  that  the 
respondent  may  raise  the  issue  of 
timeliness  of  complaints  any  time  prior 
to  the  conclusion  of  the  hearing.  The 


commoitOT  suggests  that  without  such 
provision  respondents  will  be  deprived 
of  the  opportimity  to  raise  the 
timeliness  issue  at  a  time  which  is  fair 
to  them. 

As  the  commenter  noted,  pursuant  to 
the  rules  of  the  Office  of  Administrative 
Law  Judges  at  29  C.F.R.  18.1(a),  the 
Federal  Rules  of  Civil  Procedure 
("FRCP")  apply  in  any  instance  where 
there  is  no  explicit  rule  in  Part  18  or  the 
governing  program's  statute  and 
regulations.  Although,  unlike  under  the 
Federal  Rules,  there  is  no  provision  for 
filing  an  answer  in  these  regulations, 
there  are  commonly  various  occasions 
where  issues  such  as  timeliness  can  and 
appropriately  should  be  raised.  The 
Ctepartment  believes  it  is  reasonable  to 
require  that  timeliness  ordinarily  be 
raised  early  in  the  proceedings,  as  both 
the  ALJ  and  the  Secretary  ruled  in 
Hobby  v.  Georgia  Power  Co.,  No.  90- 
ERA-30,  ALJ's  Recommended  Decision 
and  Order  (Nov.  8, 1991),  Secretary 
(Aug.  4, 1995)  (reversing  and  remanding 
on  other  grounds).  A  specific  provision 
seems  unnecessary. 

Two  commenters  take  issue  with  the 
present  practice,  which  is  continued  in 
the  proposed  regulations,  of  not 
requiring  the  complainant  to  serve  the 
complaint  on  the  respondent  at  the 
same  time  it  is  filed  with  the 
Department.  Currently  the  respondent 
must  wait  to  receive  the  complaint  from 
the  Department.  The  commenters  argue 
that  requiring  the  complainant  to  serve 
the  complaint  on  the  respondent  would 
increase  the  respondent's  response  time. 
Under  their  view  of  what  the  regulations 
should  require,  if  the  complainant  did 
not  serve  the  respondent,  then  the 
respondent  should  have  additional  time 
to  respond  to  the  Department. 

In  tne  Department's  experience  the 
procedure  in  the  present  regulations  has 
worked  satisfactorily.  The  Department 
may  need  to  examine  the  complaint  or, 
as  discussed  below,  to  supplement  the 
complaint  with  interviews  of  the 
complainant,  before  sending  it  to  the 
respondent.  Furthermore,  a  complainant 
may  wish  to  withdraw  a  complaint  if, 
for  example,  he  or  she  learns  it  is 
untimely.  A  comparison  in  this  regard 
with  proceedings  before  administrative 
law  judges  is  not  valid,  because  the 
complaint  initiates  an  investigation,  not 
a  proceeding  before  an  ALJ. 

One  commenter  states  that  the 
regulations  app>ear  to  protect  persons 
who  raise  concerns  in  bad  faith,  but 
does  not  cite  any  specific  language  in 
the  regulations  to  support  that 
proposition. 

Nothing  in  the  current  or  proposed 
regulations  provides  for  relief  where 
complaints  are  found  to  be  made  in  bad 


faith.  Such  a  provision  seems 
unnecessary.  However,  former  §  24.9, 
which  was  inadvertently  omitted  from 
the  proposal,  has  been  included  again. 
This  provision  declares  that  employees 
who  deliberately  and  without  direction 
of  their  employer  violate  Federal  law  are 
not  protected. 

Section  24.4    Investigations 

Section  24.4  was  proposed  to  be 
revised  to  provide  for  filing  of  hearing 
requests  by  facsimile  (fax),  telegram, 
hand-delivery,  or  next-day  delivery 
service  (e.g..  overnight  couriers),  to 
conform  the  regulations  to  current 
business  practices.  In  addition,  the 
proposed  regulation  provided  that  the 
request  for  a  hearing  must  be  received 
within  five  business  days,  rather  than 
five  calendar  days,  from  receipt  of  the 
Administrator's  determination.  The 
proposed  regulation  also  made  it  clear 
that  the  complainant  may  appeal  from  a 
finding  that  a  violation  has  occurred 
where  the  determination  or  order  is 
partially  adverse  (e.g..  where  a 
complaint  was  only  partially 
substantiated  or  the  order  did  not  grant 
all  of  the  requested  relief). 

One  commenter  suggests  that  the 
regulations  should  make  clear  that  in  a 
case  where  only  a  prevailing 
complainant  appeals  to  an  ALJ  because 
of  dissatisfaction  with  the  remedy 
ordered  by  the  Administrator  (now  the 
Assistant  Secretary  for  OSHA).  the  non- 
appealing  respondent  would  have  an 
opportunity  to  contest  liability  before 
the  ALJ.  This  would  prevent 
respondents  fix>m  having  to  file  appeals 
in  cases  in  which  they  have  decided  not 
to  challenge  the  Administrator's  ruling, 
not  knowing  in  which  cases  the 
complainant  will  contest  the  remedy. 

Allowing  cross-appeals  would 
eliminate  the  need  for  complainants  and 
respondents  to  guess  in  such  cases  or  to 
file  appeals  in  all  such  cases.  This 
section  is  amended  accordingly  to  allow 
for  cross  appeals.  In  addition,  this 
section  is  simplified  to  provide  the 
mechanism  for  appeals  of  both  the 
complainant  and  the  respondent  in  the 
same  paragraph. 

As  one  commenter  suggested,  this 
section  and  §  24.8  are  further  amended 
in  accordance  with  the  Supreme  Court 
decision  in  Darby  v.  Cisnems,  509  U.S. 
137  (1993),  to  make  it  clear  that 
exhaustion  of  administrative  remedies  is 
required. 

In  response  to  a  question  raised  by 
one  commenter,  §  24.4(d)(3)  is  revised  to 
make  it  clear  that  service  of  copies  of 
the  appeal  must  be  done  by  the  party 
appealing. 
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Section  24.5    Investigations  under  the 
Energy  Reorganization  Act 

A  new  §  24.5,  concerning 
investigations  under  the  Energy 
Reorganization  Act,  was  proposed  to 
detail  operation  of  the  new  provisions 
under  the  ERA  for  dismissal  of 
complaints  where  the  employee  has  not 
alleged  a  prima  facie  case,  or  the 
employer  has  submitted  clear  and 
convincing  evidence  that  it  would  have 
taken  the  same  personnel  action  in  the 
absence  of  the  protected  activity. 

Three  commenters  are  critical  of  the 
Department's  formulation  in  §  24.5(b)  of 
what  constitutes  a  prima  facie  case. 
They  believe  that  the  regulations  should 
require  the  complainants  to  provide 
supporting  evidence  with  their 
complaints,  and  they  believe  that  the 
regulations  give  too  much  weight  to  the 
amount  of  time  between  the  protected 
activity  and  the  adverse  action.  In 
support  of  this  latter  criticism  they  cite 
cases  for  the  proposition  that  this 
temporal  proximity  may  be  overcome  by 
the  employer's  evidence  of  non- 
discriminatory reasons  for  the  adverse 
action. 

It  would  be  overly  restrictive  to 
require  a  complainant  to  provide 
evidence  of  discrimination  (as 
distinguished  from  a  showing)  when  the 
only  purpose  of  the  complaint  is  to 
trigger  an  investigation  to  determine  if 
there  is  evidence  of  discrimination. 
Complainants  generally  do  not  have  the 
knowledge  or  resources  to  actually 
submit  "evidence"  of  the  violative 
conduct.  With  regard  to  the  cited  cases 
finding  that  temporal  proximity 
between  the  protected  activity  and  the 
adverse  action  was  not  enough  to  prove 
discrimination,  those  cases  involved 
final  decisions  on  the  merits  after 
evidence  has  been  presented  by  both 
parties.  As  set  forth  in  Couty  v.  Dole. 
886  F.2d  147,  148  (8th  Cir.  1989).  case 
law  establishes  that  "temporal 
proximity  is  sufBcient  as  a  matter  of  law 
to  establish  the  final  required  element  in 
a  prima  facie  case  of  retaliatory 
discharge." 

Furthermore,  the  regulation  at  issue 
here  involves  the  complaint  stage  of  the 
proceeding  and  merely  triggers  an 
investigation  and  not  a  finding  by 
OSHA  on  the  merits  of  the  complaint. 
The  regulation  does  not  state  that 
temporal  proximity  is  always  enough  to 
establish  a  prima  facie  case,  but  rather 
states  only  that  it  is  normally  so.  In 
arriving  at  a  final  decision.  OSHA 
considers  all  pertinent  evidence  in 
addition  to  temporal  proximity. 

One  commenter  cites  cases  dealing 
with  who  in  the  respondent 
organization  must  have  the  knowledge 


of  the  protected  activity  as  part  of  a 
prima  facie  case  and  suggests  that  the 
regulations  address  this  issue.  This  is  a 
matter  which  must  be  determined  on 
the  basis  of  all  the  fects  and 
circumstances  of  a  particular  case  and  is 
not  suitable  for  inclusion  in  the 
regulations. 

The  proposed  regulations  at 
§  24.5(b)(2)  provide  that  the 
complainant  must  allege  the  existence 
of  facts  and  evidence  constituting  a 
prima  facie  case  of  a  violation  in  the 
complaint,  supplemented  as  appropriate 
by  interviews  of  the  complainant.  One 
commenter  seeks  elimination  of  these 
supplemental  interviews.  Two 
commenters  suggest  that  since  Wage 
and  Hour  (now  the  Occupational  Safety 
and  Health  Administration)  provides 
the  complaint  to  the  employer  for  his 
response,  it  is  only  fair  to  provide  the 
employer  with  the  information  obtained 
in  the  interviews,  as  it  might  contain 
one  or  more  of  the  elements  of  a 
violation  to  which  the  employer  is 
required  to  respond. 

m  the  Department's  view,  the 
supplementation  of  the  complaint  by 
interviews  of  the  complainant  is 
necessary  and  appropriate  because 
employees  commonly  lack  the 
sophistication  to  aver  the  elements  of  a 
prima  facie  case  and  evidence  in 
support  thereof.  It  is  recognized, 
however,  that  the  supplemental 
interviews  become  a  part  of  the 
complaint,  and  therefore  in  all  fairness 
this  information,  in  addition  to  the 
original  complaint  (which  is  routinely 
provided  to  the  employer),  ought  to  be 
provided  to  the  employer.  The 
regulation  has  been  amended  to  so 
provide. 

As  suggested  by  one  commenter, 
§  24.5(b)(2)  has  been  revised  to  separate 
out  two  elements  of  the  required  prima 
facie  showing — that  adverse  f>ersonnel 
action  has  occurred,  and  that  it  likely 
resulted  from  the  protected  activity. 

One  commenter  questions  the 
language  in  §  24.5(b)(3)  wherein  a  prima 
facie  case  is  described  as  an  inference 
that  the  respondent  knew  of  the 
complainant's  protected  activity  and  the 
protected  activity  "was  likely  a  reason" 
for  an  adverse  personnel  action.  The 
commenter  believes  that  this  language 
creates  a  standard  different  from  the 
statutory  requirement  that  the  protected 
activity  be  "a  contributing  factor"  in  the 
unfavorable  personnel  action. 

There  is  no  intention  to  deviate  from 
the  statutory  standard  for  establishment 
of  a  prima  facie  case,  as  set  forth  in 
§  24.5(b)(2).  The  language  "was  likely  a 
reason"  was  used  to  explain  the 
meaning  of  "was  a  contributing  factor." 
However,  the  provision  is  clarified. 


One  commenter  argues  that  this 
section  should  require  pleading  and 
proof  of  various  facts  relating  to  a  claim 
of  retaliatory  nonselection,  failure  to 
hire,  nonretention,  nonpromotion. 
improper  disciplinary  action,  improper 
layoff  or  contract  termination. 

The  facts  that  must  be  pled  and 
proven  to  establish  a  particular  form  of 
discrimination  depend  on  the  facts  and 
circumstances  of  a  particular  case.  The 
Department  does  not  beUeve  that  it  is 
appropriate  to  attempt  to  catalogue  in  a 
regulation  all  such  facts  for  all  possible 
forms  of  discrimination,  as  su^ested  by 
the  commenter. 

One  commenter  points  out  a 
typographical  error:  At  §  24.5(b)(2)  the 
word  "appropriated"  was  intended  to 
read  "appropriate." 

Another  commenter  points  out  a 
typographical  error  in  §  24.5(c)(2), 
which  provides  that  the  respondent  has 
five  business  days  to  rebut  die 
allegations  in  the  complaint  "bom 
receipt  of  notification  of  the 
complainant."  This  is  a  typographical 
error  and  the  provision  is  amended  by 
changing  "complainant"  to 
"complaint". 

One  commenter  believes  that  the 
legislative  history  of  the  1992 
Amendments  shows  that  the  "clear  and 
convincing"  standard  applicable  to  the 
respondent's  burden  of  proof  to  rebut 
the  complainant's  prima  facie  case 
applies  only  at  the  pre-investigative 
stage  of  the  case  and  does  not  apply 
when  the  case  is  before  the  ALJ  and  the 
Secretary  (ARB). 

The  1992  Amendments  show  clearly 
that  the  "clear' and  convincing" 
standard  is  applicable  to  respondents  at 
all  stages  of  the  proceedings.  The  new 
§  24.5(c)(1)  applies  the  standard  to  the 
pre-investigative  stage  of  the 
proceedings.  The  new  §  24.7(b)  applies 
the  standard  to  proceedings  before  the 
ALJ  and  the  Administrative  Review 
Board.  The  interplay  of  these  provisions 
was  at  issue  in  the  recent  case  of  Dysert 
V.  United  States  Secretary  of  Labor.  105 
F.3d  607  (11th  Cir.  1997),  in  which  the 
court  affirmed  the  Secretary's 
determination  that  a  complainant  must 
show  more  than  a  prima  facie  case  of 
discrimination  in  order  to  shift  the 
burden  of  persuasion  to  the  employer. 
Rather,  the  complainant  must 
"demonstrate"  that  the  protected 
behavior  was  a  contributing  factor  by  a 
preponderance  of  the  evidence  before 
the  ALJ.  In  dual  motive  cases,  the 
burden  then  shifts  to  the  respondent  to 
demonstrate  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  action  in  the  absence  of  the 
protected  activity. 


Three  commenters  do  not  beUeve  that 
five  days  is  enough  time  for  respondents 
to  respond  to  the  complainant's  prima 
facie  cue  with  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  un&vorable  personnel  action  in 
the  absence  of  protected  activity. 

Given  the  overall  statutory  time  frame 
of  90  days,  and  the  time  necessary  for 
other  stages  of  the  proceedings,  no  more 
than  five  da)rs  is  available  for  this  stage, 
of  the  pnioess.  At  any  time  diuing  the 
investigation  the  respondent  is  firee  to 
provide  OSHA  with  evidence  in  its 
defense  which  will  be  considered  by 
OSHA  in  making  its  final  determination. 

Section  24.5(a)  is  revised  to  simplify 
the  provisions  for  appeal  of  a  notice  of 
dismissal  of  a  complaint  by  cross- 
refBTondng  the  service  provisions  in 

§24.4. 

Section  24.6    Hearings 

Proposed  §  24.6  (formerly  §  24.5) 
made  it  clear  that  the  Wage-Hour 
Administiator  (now  the  Aissistant 
Secretary  of  OSHA)  may  participate  in 
proceedings  as  a  party  or  as  amicus 
curiae.  In  addition,  at  the  request  of  the 
Nuclear  Regulatory  Commission,  an 
express  provision  was  added  to  permit 
Federal  agencies  to  participate  as 
amicus  curiae,  and  to  receive  copies  of 
pleadings  on  request 

Because  of  comments  suggesting  that 
the  various  time  frames  are  too  short, 
and  in  recognition  of  current  practices. 
§  24.6(a)  is  amended  to  allow  the  parties 
to  agree  to  a  postponement  of  the 
hearing. 

Two  commenters  criticize  the  new 
provision  in  §  24.6(f)(1)  allowing  the 
Administrator  (now  the  Assistant 
Secretary  of  OSHA)  to  participate  as  a 
party  or  as  amicus  curiae  at  any  time  in 
the  proceedings.  They  argue  that  the 
Administrator  cannot  objectively 
investigate  a  complaint  and  then 
participate  as  a  party,  and  that  the 
Administrator's  partidpatipn  as  a  party 
would  present  problems  aoout 
confidential  information  obtained 
during  the  investigative  stage  of  the 
proceeding  and  with  the  attendance  of 
witnesses  at  the  hearing.  ]n  additicm, 
one  commenter  believes  this  provision 
would  run  counter  to  29  CFR  18.32  and 
be  in  conflict  with  Secretary's  Order  1- 
93  (now  Secretary's  Order  6-96),  which 
specifies  that  the  Solicitor  of  Labor 
makes  the  determination  to  bring  legal 
proceedings. 

This  proposal  makes  it  expressly 
possible  far  the  Assistant  Secretary  to 
participate  as  an  amicus  at  a  party  as  a 
matter  of  right  in  any  case  where  such 
participation  is  necessary  or  beneficial 
to  the  program.  Under  the  existing, 
regulations,  the  Adnunistrator  (now  the 


Assistant  Secretary)  in  certain  cases  has 
acted  as  amicus  before  ALJs  and  the 
Secretary  (now  the  ARB).  The  Assistant 
Secretary's  participation  as  an  amicus  or 
party  would  follow  an  investigation 
conducted  pursuant  to  the  normal 
procedures,  as  happens  in  most  other 
programs  whoe  the  Department 
prosecutes  after  conducting  an 
investigation.  Since  the  Assistant 
Secretary  is  not  the  adiudicatcv,  there 
would  be  no  conflict  bNBtween  the 
Assistant  Secretary  first  investigating  a 
complaint  and  later  acting  in  a 
prosecutorial  capacity.  An  analogous 
procedure  is  followed  in  other 
programs.  See,  e.g.,  the  Davis-Bacon 
regxdations  at  29  CFR  5.11.  Furthermore, 
as  in  other  programs,  OSHA  would  not 
be  required  to  disclose  confidential 
information.  Witnesses  woidd  be 
available  pursuant  to  normal 
procediues.  Since  OSHA  woidd  not  be 
both  a  party  in  a  case  and  an  advisor  to 
the  Secretary,  there  is  no  conflict  with 
29  CFR  18.32.  Finally,  the  Solicitor  of 
Labor,  or  appropriate  designee,  woidd 
continue  to  make  the  decision  as  to 
participation  in  the  legal  proceedings, 
and  woidd  represent  the  Assistant 
Secretary,  consistent  with  Secretary's 
Order  6-96. 

One  commenter  asserts  that  the 
requirements  in  §  24.6(f)(2)  and  in 
§§  24.4(d)(4)  and  24.5(d)(2)  that  parties 
serve  the  Administrator  (now  the 
Assistant  Secretary  of  OSHA)  and  the 
Associate  Solicitor  of  the  Fair  Labor 
Standards  Division  with  pleadings  and 
with  copies  of  the  request  for  a  hearing 
violate  the  Paperwoii  Reduction  Act, 
and  that  requiring  these  "numerous 
filings"  is  burdensome.  Another 
commenter  reads  the  proposed  rule  as 
requiring  employers  to  keep  records  of 
comphance  with  the  posting 
requirements. 

'This  requirement  is  not  subject  to  the 
Paperwork  Reduction  Act  because  the 
Act  exempts  collections  of  information 
during  the  conduct  of  an  administrative 
action,  investigation  or  audit  against 
specific  individuals  or  entities.  5  CFR 
1320.4(a)(2).  Since  OSHA  does  not 
participate  in  most  cases,  service  of 
copies  of  pleadings  and  briefe  is 
important  to  keep  the  Assistant 
Secretary  and  the  Solicitor  informed  of 
cases  in  which  the  Department  could 
have  an  interest. 

One  commenter  suggests  that  the 
regulations  contain  an  express  reference 
making  the  rules  for  the  conduct  of  ALJ 
proceedings  in  29  CFR  Part  18  and  the 
ndes  of  evidence  in  that  part  applicable 
to  the  proceedings  in  these  cases.  This 
would  replace  the  provision  in  the 
current  §  24.S(e)(l)  relating  to 
"procedures,  evidence  and  record."  A 


petition  for  rulemaking  has  also  been 
received  making  the  same  request 

The  regulations  at  29  C.F.R.  24.5(e)(1) 
(renumbmed  as  $  24.6(e)(1))  provide  that 
formal  rules  of  evidence  shall  not  apply 
to  these  proceedings.  The  Department 
believes  it  is  inappropriate  to  apply  the 
rules  of  evidence  at  29  C.F.R.  Part  18 
because  whisUeblowers  often  appear 
pro  se.  Furthermoro,  hearsay  evidence  is 
often  appropriate  in  whistieblower 
cases,  as  there  often  are  no  relevant 
documents  or  witnesses  to  prove 
discriminatory  intent.  ALJs  have  the 
responsibility  to  determine  the 
appropriate  weight  to  be  given  such 
evidence.  For  these  reasons  the  interests 
of  determining  all  of  the  relevant  feds 
is  best  served  by  not  requiring  strict 
evidentiary  rules  and  no  change  is  made 
in  this  provision. 

One  commenter  states  that  the 
regulations  need  to  address  the  issue  of 
voluntary  dismissals,  allowing 
unilaterd  dismissals  only  prior  to  a 
request  for  a  hearing.  After  a  request  for 
a  hearing  a  dismissal  coidd  only  be 
granted  if  the  respondent  agreed  to  it  or 
was  compensated  for  costs,  fees  and 
expenses  incurred  in  defending  against 
the  complaint  up  to  that  point. 

Although  the  regulations  have  no 
provision  addressing  voluntary 
dismissals,  these  proceedings  are 
governed  by  the  rules  of  the  Office  of 
Administrative  Law  Judges  at  29  CF.R 
Part  18  unless  these  regulations  provide 
to  the  contrary.  Those  rules  in  turn 
provide  at  §  18.1(a)  that  the  Federal 
Rules  of  Qvil  Procedure  ("FRCP")  apply 
in  any  instance  where  there  is  no 
explicit  rule  in  Part  18  or  the  governing 
program's  statute  and  regulations.  Rule 
41(a)  of  the  FRCP  allows  volimtary, 
unilateral  dismissal  only  up  to  the  time 
the  answer  (or  motion  for  summary 
judgment  if  earlier)  is  filed;  thereafter 
the  dismissal  must  be  agreed  to  by  the 
respondent  or  ordered  by  the  court  The 
Department  has  applied  Rule  41(a)  to 
whistieblower  proceedings.  See,  e.g.. 
Carter  v.  Los  Alamos  Nat'l  Lab.,  No.  93- 
CAA-10  (March  21, 1994);  Ryan  v. 
Pacific  Gas  &■  Electric  Co.,  No.  87-ERA- 
32  (Aug.  9, 1989);  Nolderv.  Raymond 
Kaiser  Eng'rs,  Inc.,  No.  84-^3lA-5  (June 
28, 1985).  The  Department  sees  no 
reason  why  any  other  rule  should  apply 
to  whistieblower  proceedings.  Therefore 
no  amendment  is  necessary.  There  is  no 
basis  in  the  statute  for  requiring 
employees  to  pay  fiaes  and  costs. 

Section  24.7    Recommended  Decision 
and  Order 

Proposed  §  24.7  (fonnerly  §  24.6), 
concerning  recommended  decisions  and 
orders,  added  the  statutory  requirement 
that  interim  relief  be  (Hvlered  in  ERA 


6620 


Federal  Regi«ter/Vol.  63,  No.  26 /Monday,  February  9.  1998 /Rules  and  Regulations 


cases  once  an  administrative  law  judge 
issues  a  recommended  decision  that  the 
complaint  is  meritorious.  Proposed 
§  24.7  also  provided  with  respect  to  all 
whistleblower  cases  that  the 
recommended  decision  of  the 
administrative  law  judge  becomes  the 
final  order  of  the  Secretary  if  no  petition 
for  review  is  filed. 

Two  commenters  challenge  the 
constitutionality  of  the  provision  in 
§  24.7  for  an  award  of  compensatory 
damages  upon  a  finding  of  a  violation, 
urging  that  only  a  jury  can  make  such 
an  award. 

The  regulation  merely  tracks  the 
statutory  provision  that  compensatory 
damages  are  available  as  a  remedy.  DOL, 
as  the  agency  given  the  administrative 
authority  to  implement  that  statutory 
provision,  has  no  authority  to  question 
the  constitutionality  of  the  statute. 
Furthermore,  Congress  has  the  authority 
to  create  a  statutory  cause  of  action 
analogous  to  a  common-law  legal  claim 
and  assign  resolution  to  an 
administrative  or  other  tribunal  where 
jury  proceedings  are  not  available, 
provided  the  adjudication  is  of  a  public 
right — broadly  defined  to  include  "  'a 
seemingly  private  right  that  is  so  closely 
integrated  into  a  public  regulatory 
scheme  as  to  be  a  matter  appropriate  for 
agency  resolution  with  limited 
involvement  by  the  Article  III 
judiciary.'"  Granfinanciem,  S^.  v. 
Nordberg.  492  U.S.  33,  51-55.  54  (1989). 
quoting  from  Thomas  v.  Union  Carbide 
Agricultural  Products  Co.,  473  U.S.  568. 
593-94  (1985)  (Brennan,  J.,  concurring). 

Three  commenters  believe  that  the  20 
days  allotted  for  issuance  of  the  ALJ's 
decision  and  order  is  too  short,  taking 
into  account  such  factors  as  the  time 
necessary  to  prepare  hearing  transcripts 
and  post-hearing  briefs. 

The  Department  considers  the  20-day 
time  period  necessary,  like  the  other 
time  periods  in  the  regulations,  because 
of  the  overall  time  period  in  the  statute 
of  90  days  from  complaint  to  Secretary's 
decision.  In  a  particular  case,  in 
accordance  with  current  practice,  the 
parties  may  agree  to  extend  the  period 
for  a  hearing  or  decision  and  order,  and 
the  regulations  have  been  amended  to  so 
provide. 

Two  commenters  argue  that  the 
provision  in  §  24.7(c)(1)  requiring 
interim  reUef  for  the  employee  upon  a 
finding  by  an  ALJ  of  a  violation  should 
include  a  hearing  before  the  AL)  on  the 
issue  of  interim  relief.  Reinstatement 
should  only  be  available  if  a  violation  is 
proven. 

The  purpose  of  interim  relief,  to 
provide  a  meritorious  complainant  with 
a  speedy  remedy,  would  be  frustrated  if 
a  second  hearing  were  required.  Due 


process  requirements  will  have  been 
fully  satisfied  by  the  ALJ  hearing 
already  provided  by  the  statute  and 
regulations.  Moreover,  the  statute 
explicitly  provides  that  a  preliminary 
order  of  reinstatement  (and  other  relief) 
shall  be  issued  upon  tbe  conclusion  of 
the  ALJ  hearing  and  issuance  of  a 
recommended  decision  that  the 
complaint  has  merit.  42  U.S.C. 
5851(b)(2)(A).  Clearly  nothing  further  is 
required.  The  regulation  has  been 
modified  to  make  it  clear  that 
preliminary  relief  is  required  only  if  a 
violation  of  the  Act  has  been 
established. 

Section  24.8    Review  by  the  Secretary 
(ARB) 

A  new  proposed  §  24.8  detailed  the 
procedure  fw  seeking  review  by  the 
Secretary  of  a  decision  of  an 
Administrative  Law  Judge. 

Two  commenters  question  whether 
review  by  the  Secretary  (now  the  ARB) 
of  an  ALJ's  decision  is  a  matter  of  right 
or  is  discretionary,  and,  if  the  latter, 
what  criteria  the  Secretary  would  use  in 
exercising  that  discretion.  Clarification 
was  also  requested  of  the  content  of  the 
petition  for  review. 

The  intent  of  the  regulations  is  that 
appeals  be  a  matter  of  right,  and  not 
discretionary  with  the  ARB.  It  is  not 
required  that  the  petition  for  review 
have  any  particular  form. 

One  commenter  states  that  in  order  to 
avoid  frivolous  complaints  and  abusive 
litigation  tactics,  the  regulations  should 
provide  for  the  Secretary's  discretionary 
awarding  of  compensation  against  any 
losing  party  guihy  of  such  actions. 

The  whistleblower  statutes  do  not 
provide  for  that  form  of  relief.  The  relief 
described  in  §  24.8(d)  as  potentially 
available  for  successful  complainants  is 
the  only  relief  provided  by  the  statute. 

Miscellaneous  Provisions 

The  proposed  regulations  removed 
§  24.7.  concerning  judicial  review,  and 
former  §  24.8.  concerning  enforcement 
of  decisions  of  the  Secretary.  These 
provisions  vary  from  statute  to  statute 
among  the  whistleblower  programs. 
Furthermore,  the  types  of  judicial 
review  or  enforcement  actions  which 
are  available  does  not  need  to  be  the 
subject  of  rulemaking  since  they  are 
prescribed  by  statute  and  concern 
judicial  remedies. 

One  commenter  has  expressed 
concern  that  removal  of  the  former 
§  24.7(c).  in  which  the  Secretary  is 
directed  to  prepare  the  record  of  a  case 
in  the  event  of  judicial  review,  could 
interfere  with  the  judfcial  review 
process. 


The  Department  is  of  the  view  that  it 
is  unnecessary  to  have  a  regulation 
describing  the  maimer  in  which  the 
record  is  filed  with  the  court.  When 
judicial  review  is  sou^t  in  the  court  of 
appeals,  the  Department  follows  Rule 
17(b)  of  the  Federal  Rules  of  Appellate 
Procedui^,  which  provides  a  niunber  of 
alternative  procedures  for  filing  the 
record. 

As  one  commenter  suggested,  and  as 
discussed  above,  the  provisions  of 
former  §  24.9,  which  were  inadvertently 
omitted  from  the  proposed  rule,  have 
been  reinstated  in  the  regulaticm. 

Dotes  of  Applicability 

Two  commenters  read  the  regulations 
as  applicable  to  complaints  filed  under 
the  ERA  prior  to  the  October  1992  ERA 
Amendments. 

Section  2902(i)  of  the  1992 
Amendments,  Public  Law  102-486, 
provides: 

"The  amendments  made  by  this  section 
shall  apply  to  claims  filed  under  section 
211(b)(1)  of  the  Energy  Reorganization  Act  of 
1974  (42  U.S.C  S851(bNl))  on  or  after  the 
date  of  the  enactment  of  this  Act" 

The  date  of  the  enactment  of  that  Act  is 
October  24, 1992,  so  the  regulatory 
provisions  implementing  the  1992  ERA 
Amendments  apply  only  to  ERA 
complaints  filed  on  or  after  that  date.- 

Furthwmore,  as  discussed  above,  the 
delegatirai  of  authority  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  is  effioctive  only  with  respect  to 
complaints  received  on  or  after  February 
3. 1997. 

In  all  other  respects,  the  provisions  of 
this  part  are  applicable  to  actions  taken 
on  or  after  the  effective  date. 

Executive  Order  12866;  Section  202  of 
the  Unfunded  Mandates  Reform  Act  of 
1995;  Small  Busineu  Regulatory 
Enforcement  Fairness  Act;  Executive 
Order  12875 

The  Departfl^ent  has  concluded  that 
this  rule  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866.  Because  it  is  procedural  in 
nature,  it  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipiants  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
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mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  has  been  prepared. 
Similarly,  because  the  rule  is  not 
economically  significant,  it  is  not  a 
major  rule  within  the  meaning  of 
Section  804(2)  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
and  does  not  require  a  Section  202 
statement  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  Finally, 
these  regulations  will  not  result  in  any 
increased  costs  to  State,  local  or  tribal 
governments  and  therefore  are  not 
subject  to  Executive  Order  12875. 

Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  regulation  v»fill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
implements  procedural  revisions 
necessitated  by  statutory  amendments 
and  provisions  which  improve  the 
procedures  for  speedier  resolution  of 
whistleblower  complaints.  The 
Department  of  Labor  certified  to  this 
effect  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Document  Preparation:  This 
dociunent  was  prepared  under  the 
direction  and  control  of  Gregory  R. 
Watchman,  Acting  Assistant  Secretary, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  24 

Administrative  practice  and 
procedure.  Employment.  Environmental 
protection,  Investigations,  Reporting 
and  recordkeeping  requirements, 
Whistleblowing. 

Signed  at  Washington,  DC,  this  30th  day  of 
January  1998. 

Oiarles  N.  Jeffress. 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  and  under  the  delegation 
of  authority  in  Secretary's  Order  6-96 
(62  FR  111.  Jan.  2. 1997,  as  corrected  by 
62  FR  8085.  Feb.  21.  1997).  29  CFR  part 
24  is  revised  to  read  as  follows: 

PART  24— PROCEDURES  FOR  THE 
HANDUNG  OF  DISCRIMINATION 
COMPLAINTS  UNDER  FEDERAL 
EMPLOYEE  PROTECTION  STATUTES 

Sec. 

24. 1  Purpose  and  scope. 

24.2  Obligations  and  prohibited  acts. 

24.3  Complaint. 

24.4  Investigations. 

24.5  Investigations  under  the  Energy 
Reorganization  Act. 


24.6  Hearings. 

24.7  Recommended  decision  and  order. 

24.8  Review  by  the  Administrative  Review 
Board. 

24.9  Exception. 

Appendix  A  to  Part  24— Your  Rights  Under 
the  Enei:gy  Reorganization  Act. 
Authority:  15  U.S.C  2622;  33  U.S.C.  1367; 
42  U.S.C.  300j-9(i).  5851.  6971.  7622.  9610. 

S24.1    Pwpoat  and  acopa. 

(a)  This  part  implements  the  several 
employee  protection  provisions  for 
which  the  Secretary  of  Labor  has  been 
given  r^ponsibility  pursuant  to  the 
following  Federal  statutes:  Safe 
Drinking  Water  Act,  42  U.S.C.  300j-^(i); 
Water  Pollution  Control  Act,  33  U.S.C. 
1367;  Toxic  Substances  Control  Act,  15 
U.S.C.  2622;  Solid  Waste  Disposal  Act, 
42  U.S.C.  6971;  Clean  Air  Act.  42  U.S.C. 
7622;  Energy  Reorganization  Act  of 
1974,  42  U.S.C  5851; and 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  42  U.S.C.  9610. 

(b)  Procedures  are  established  by  this 
part  pursuant  to  the  Federal  statutory 
provisions  listed  in  paragraph  (a)  of  this 
section,  for  the  expeditious  handling  of 
complaints  by  employees,  or  persons 
acting  on  their  behalf,  of  discriminatory 
action  by  employers. 

(c)  Throughout  this  part.  "Secretary" 
or  "Secretary  of  Labor"  shall  mean  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  or  his  or  her  designee.  "Assistant 
Secretary"  shall  mean  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  U.S.  E)epartment  of  Labor,  or  his 
or  her  designee. 

§  24.2    CMigatkMts  and  protiibtted  acts. 

(a)  No  employer  subject  to  the 
provisions  of  any  of  the  Federal  statutes 
listed  in  §  24.1(a),  or  to  the  Atomic 
Energy  Act  of  1954  (AEA),  42  U.S.C. 
2011  et  seq.,  may  discharge  any 
employee  or  otherwise  discriminate 
against  any  employee  with  respect  to 
the  employee's  compensation,  terms, 
conditions,  or  privileges  of  employment 
because  the  employee,  or  any  person 
acting  pursuant  to  the  employee's 
request,  engaged  in  any  of  the  activities 
specified  in  this  section. 

(b)  Any  employer  is  deemed  to  have 
violated  the  particular  federal  law  and 
the  regulations  in  this  part  if  such 
employer  intimidates,  threatens, 
restrains,  coerces,  blacklists,  discharges, 
or  in  any  other  manner  discriminates 
against  any  employee  because  the 
employee  has: 

(1)  Commenced  or  caused  to  be 
commenced,  or  is  about  to  commence  or 
cause  to  be  commenced,  a  proceeding 
imder  one  of  the  Federal  statutes  listed 
in  §  24.1(a)  or  a  proceeding  for  the 
administration  or  enforcement  of  any 


requirement  imposed  under  such 
Federal  statute: 

(2)  Testified  or  is  about  to  testify  in 
any  such  proceeding;  or 

(3)  Assisted  or  participated,  or  is 
about  to  assist  or  participate,  in  any 
manner  in  such  a  proceeding  or  in  any 
other  action  to  carry  out  the  purposes  of 
such  Federal  statute. 

(c)  Under  the  Energy  Reorganization 
Act,  and  by  interpretation  of  the 
Secretary  under  any  of  the  other  statutes 
listed  in  §  24.1(a).  any  employer  is 
deemed  to  have  violated  the  particular 
federal  law  and  these  regulations  if  such 
employer  intimidates,  threatens, 
restrains,  coerces,  blacklists,  discharges, 
or  in  any  other  manner  discriminates 
against  any  employee  because  the 
employee  has: 

(1)  Notified  the  employer  of  an 
alleged  violation  of  such  Federal  statute 
or  the  AEA  of  1954; 

(2)  Refused  to  engage  in  any  practice 
made  unlawful  by  such  Federal  statute 
or  the  AEA  of  1954.  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer;  or 

(3)  "Testified  before  Congress  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
such  Federal  statute  or  the  AEA  of  1954. 

(d)(1)  Every  employer  subject  to  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  shall  prominently  post  and 
keep  posted  in  any  place  of  employment 
to  which  the  employee  protection 
provisions  of  the  Act  apply  a  fully 
legible  copy  of  the  notice  prepared  by 
the  Occupational  Safety  and  Health 
Administration,  printed  as  appendix  A 
to  this  part,  or  a  notice  approved  by  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  that  contains 
substantially  the  same  provisions  and 
explains  the  employee  protection 
provisions  of  the  Act  and  the 
regulations  in  this  part.  Copies  of  the 
notice  prepared  by  DOL  may  be 
obtained  from  the  Assistant  Secretary 
for  Occupational  Safety  and  Health, 
Washington,  D.C.  20210,  from  local 
offices  of  the  Occupational  Safety  and 
Health  Administration,  or  from  the 
Department  of  Labor's  Website  at  http:/ 
/www. osha.gov. 

(2)  Where  the  notice  required  by 
paragraph  {d)(l)  of  this  section  has  not 
been  posted,  the  requirement  in 
§  24.3(b)(2)  that  a  complaint  be  filed 
with  the  Assistant  Secretary  within  180 
days  of  an  alleged  violation  shall  be 
inoperative  unless  the  respondent 
establishes  that  the  complainant  had 
notice  of  the  material  provisions  of  the 
notice.  If  it  is  established  that  the  notice 
was  posted  at  the  employee's  place  of 
employment  after  the  alleged 
discriminatory  action  occurred  or  that 
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the  complainant  later  obtained  actual 
notice,  the  180  days  shall  ordinarily  run 
from  that  date. 

$24.3    Complaint 

(a)  Who  may  file.  An  employee  who 
believes  that  he  or  she  has  been 
discriminated  against  by  an  employer  in 
violation  of  any  of  the  statutes  listed  in 
§  24.1(a)  may  file,  or  have  another 
person  file  on  his  or  her  behalf,  a 
complaint  alleging  such  discrimination. 

(b)  Time  of  filing.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  any  complaint  shall  be  filed 
within  30  days  after  the  occurrence  of 
the  alleged  violation.  For  the  purpose  of 
determining  timeliness  df  filing,  a 
complaint  filed  by  mail  shall  be  deemed 
filed  as  of  the  date  of  mailing. 

(2)  Under  the  Energy  Reorganization 
Act  of  1974,  any  complaint  shall  be  filed 
within  180  days  after  the  occurrence  of 
the  alleged  violation. 

(c)  Form  of  complaint.  No  particular 
form  of  complaint  is  required,  except 
that  a  complaint  must  be  in  writing  and 
should  include  a  full  statement  of  the 
acts  and  omissions,  with  pertinent 
dates,  which  are  believed  to  constitute 
the  violation. 

(d)  Place  of  filing.  A  complaint  may  be 
filed  in  person  or  by  mail  at  the  nearest 
local  office  of  the  Occupational  Safety 
and  Health  Administration,  listed  in 
most  telephone  directories  under  U.S. 
Government,  Department  of  Labor.  A 
complaint  may  also  be  filed  with  the 
Office  of  the  Assistant  Secretary, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Washington,  DC.  20210. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  121S- 
0183.) 

f24.4    tnvMtigations. 

(a)  Upon  receipt  of  a  complaint  under 
this  part,  the  Assistant  Secretary  shall 
notify  the  person  named  in  the 
complaint,  and  the  appropriate  office  of 
the  Federal  agency  charged  with  the 
administration  of  the  affected  program 
of  its  filing. 

(b)  The  Assistant  Secretary  shall,  on  a 
priority  basis,  investigate  and  gather 
data  concerning  such  case,  and  as  part 
of  the  investigation  may  enter  and 
inspect  such  places  and  records  (and 
make  copies  thereof),  may  question 
persons  being  proceeded  against  and 
other  employees  of  the  charged 
employer,  and  may  require  the 
production  of  any  documentary  or  other 
evidence  deemed  necessary  to 
determine  whether  a  violation  of  the 
law  involved  has  been  committed. 

(c)  Investigations  under  this  part  shall 
be  conducted  in  a  manner  which 


protects  the  confidentiaUty  of  any 
person  other  than  the  complainant  who 
provides  information  on  a  confidential 
basis,  in  accordance  with  part  7Q  of  this 
title. 

(d)(1)  Within  30  days  of  receipt  of  a 
complaint,  the  Assistant  Secretary  shall 
complete  the  investigation,  determine 
whether  the  alleged  violation  has 
occurred,  and  give  notice  of  the 
determination.  The  notice  of 
determination  shall  contain  a  statement 
of  reasons  for  the  findings  and 
conclusions  therein  and.  if  the  Assistant 
Secretary  determines  that  the  alleged 
violation  has  occurred,  shall  include  an 
appropriate  order  to  abate  the  violation. 
Notice  of  the  determination  shall  be 
given  by  certified  mail  to  the 
complainant,  the  respondent,  and  their 
representatives  (if  any).  At  the  same 
time,  the  Assistant  Secretary  shall  file 
with  the  Chief  Administrative  Law 
Judge.  U.S.  Department  of  Labor,  the 
.  original  complaint  and  a  copy  of  the 
notice  of  determination. 

(2)  The  notice  of  determination  shall 
include  or  be  accompanied  by  notice  to 
the  complainant  and  the  respondent 
that  any  party  who  desires  review  of  the 
determination  or  any  part  thereof, 
including  judicial  review,  shall  file  a 
request  for  a  hearing  with  the  Chief 
Administrative  Law  Judge  within  five 
business  days  of  receipt  of  the 
determination.  The  complainant  or 
respondent  in  turn  may  request  a 
hearing  within  five  business  days  of  the 
date  of  a  timely  request  for  a  hearing  by 
the  other  party.  If  a  request  for  a  hearing 
is  timely  filed,  the  notice  of 
determination  of  the  Assistant  Secretary 
shall  be  inoperative,  and  shall  become 
operative  only  if  the  case  is  later 
dismissed.  If  a  request  for  a  hearing  is 
not  timely  filed,  the  notice  of 
determination  shall  become  the  final 
order  of  the  Secretary. 

(3)  A  request  for  a  hearing  shall  be 
filed  with  the  Chief  Administrative  Law 
Judge  by  facsimile  (fax),  telegram,  hand 
delivery,  or  next-day  delivery  service.  A 
copy  of  the  request  for  a  hearing  shall 
be  sent  by  the  party  requesting  a  hearing 
to  the  complainant  or  the  respondent 
(employer),  as  appropriate,  on  the  same 
day  that  the  heating  is  requested,  by 
facsimile  (fax),  telegram,  hand  delivery, 
or  next-day  delivery  service.  A  copy  of 
the  request  for  a  hearing  shall  also  be 
sent  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  and  to 
the  Associate  Solicitor.  Division  of  Fair 
Labor  Standards.  U.S.  Department  of 
Labor.  Washington.  D.C  20210. 


$24.5    InvMtigatlone  under  the  Energy 
Reorganization  Act 

(a)  In  addition  to  the  investigation 
procedures  set  forth  in  §  24.4,  this        ^ 
section  sets  forth  special  procedures 
applicable  only  to  investigations  under 
the  Energy  Reorganization  Act. 

(b)(1)  A  complaint  of  alleged  violation 
shall  be  dismissed  unless  the 
complainant  has  made  a  prima  facie 
showing  that  protected  behavior  or 
conduct  as  provided  in  §  24.2(b)  was  a 
contributing  factor  in  the  unfavorable 
personnel  action  alleged  in  the 
complaint. 

(2)  The  complaint,  supplemented  as 
appropriate  by  interviews  of  the 
complainant,  must  allege  the  existence 
of  facts  and  evidence  to  meet  the 
required  elements  of  a  prima  facie  case, 
as  follows: 

(i)  The  employee  engaged  in  a 
protected  activity  or  conduct,  as  set 
forth  in  §  24.2; 

(ii)  The  respondent  knew  that  the 
employee  engaged  in  the  protected 
activity; 

(iii)  The  employee  has  suffered  an 
unfavorable  personnel  action;  and 

(iv)  The  circumstances  were  sufficient 
to  raise  the  inference  that  the  protected 
activity  was  likely  a  contributing  factor 
in  the  unfavorable  action. 

(3)  For  purposes  of  determining 
whether  to  investigate,  the  complainant 
will  be  considered  to  have  met  the 
required  burden  if  the  complaint  on  its 
face,  supplemented  as  appropriate 
through  interviews  of  the  complainant, 
alleges  the  existence  of  facts  and  either 
direct  or  circumstantial  evidence  to 
meet  the  required  elements  of  a  prima 
facie  case,  i.e.,  to  give  rise  to  an 
inference  that  the  respondent  knew  that 
the  employee  engaged  in  protected 
activity,  and  that  the  protected  activity 
was  likely  a  reason  for  the  personnel 
action.  Normally  the  burden  is  satisfied, 
for  example,  if  it  is  shown  that  the 
adverse  personnel  action  took  place 
shortly  after  the  protected  activity, 
giving  rise  to  the  inference  that  it  was 

a  factor  in  the  adverse  action.  If  these 
elements  are  not  substantiated  in  the 
investigation,  the  investigation  will 

cease. 

(c)(1)  Notwithstanding  a  finding  that 
a  complainant  has  made  a  prima  facie 
showing  required  by  this  section  with 
respect  to  complaints  filed  under  the 
Energy  Reorganization  Act.  an 
investigation  of  the  complainant's 
complaint  under  that  Act  shall  be 
discontinued  if  the  respondent 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  personnel  action  in 
the  absence  of  the  complainant's 
protected  behavior  or  conduct. 
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(2)  Upon  receipt  of  a  complaint  under 
the  Energy  Reorganization  Act,  the 
respondent  shall  be  provided  with  a 
copy  of  the  complaint  (as  supplemented 
by  interviews  of  the  complainant,  if  any) 
and  advised  that  any  evidence  it  may 
wish  to  submit  to  rebut  the  allegations 
in  the  complaint  must  be  received 
within  five  business  days  from  receipt 
of  notification  of  the  complaint.  If  the 
respondent  fails  to  make  a  timely 
respojg^e  or  if  the  response  does  not 
demonstrate  by  clear  and  convincing 
evidence  that  the  unfavorable  action 
would  have  occurred  absent  the 
protected  conduct,  the  investigation 
shall  proceed.  The  investigation  shall 
proceed  whenever  it  is  necessary  or 
appropriate  to  confirm  or  verify  the 
information  provided  by  respondent. 

(d)  Whenever  the  Assistant  Secretary 
dismisses  a  complaint  pursuant  to  this 
section  without  completion  of  an 
investigation,  the  Assistant  Secretary 
shall  give  notice  of  the  dismissal,  which 
shall  contain  a  statement  of  reasons 
therefor,  by  certified  mail  to  the 
complainant,  the  respondent,  and  their 
representatives.  At  the  same  time  the 
Assistant  Secretary  shall  file  with  the 
Chief  Administrative  Law  Judge,  U.S. 
Department  of  Labor,  a  copy  of  the 
complaint  and  a  copy  of  the  notice  of 
dismissal.  The  notice  of  dismissal  shall 
constitute  a  notice  of  determination 
within  the  meaning  of  §  24.4(d),  and  any 
request  for  a  hearing  shall  be  filed  and 
served  in  accordance  with  the 
provisions  of  §  24.4(d)  (2)  and  (3). 

$24.6    Hearings. 

{a)  Notice  of  hearing.  The      — 
administrative  law  judge  to  whom  the 
case  is  assigned  shall,  within  seven 
calendar  days  following  receipt  of  the 
request  for  hearing,  notify  the  parties  by 
certified  mail,  directed  to  the  last 
known  addressof  the  parties,  of  a  day, 
time  and  place  for  hearing.  All  parties 
shall  be  given  at  least  five  days  notice 
of  such  hearing.  However,  because  of 
the  time  constraints  upon  the  Secretary 
by  the  above  statutes,  no  requests  for 
postponement  shall  be  granted  except 
for  compelling  reasons  or  with  the 
consent  of  all  parties. 

(b)  Consolidated  hearings.  When  two 
or  more  hearings  are  to  be  held,  and  the 
same  or  substantially  similar  evidence  is 
relevant  and  material  to  the  matters  at 
issue  at  each  such  hearing,  the  Chief 
Administrative  Law  Judge  may,  upon 
motion  by  any  party  or  on  his  own  or 
her  own  motion,  order  that  a 
consolidated  hearing  be  conducted. 
Where  consolidated  hearings  are  held,  a 
single  record  of  the  proceedings  shall  be 
made  and  the  evidence  introduced  in 
one  case  may  be  considered  as 


introduced  in  the  others,  and  a  separate 
or  joint  decision  shall  be  made,  as 
appropriate. 

ic)  Place  of  hearing.  The  hearing  shall 
where  possible,  be  held  at  a  place 
within  75  miles  of  the  complainant's 
residence. 

(d)  Right  to  counsel.  In  all 
proceedings  under  this  part,  the  parties 
shall  have  the  right  to  be  represented  by 
counsel. 

(e)  Procedures,  evidence  and  record— 
(1)  Evidence.  Formal  rules  of  evidence 
shall  not  apply,  but  rules  or  principles 
designed  to  assure  production  of  the 
most  probative  evidence  available  shall 
be  applied.  The  administrative  law 
judge  may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitious. 

(2)  Record  of  hearing.  All  hearings 
shall  be  open  to  the  public  and  shall  be 
mechanically  or  stenographically 
reported.  All  evidence  upon  which  the 
administrative  law  judge  relies  for 
decision  shall  be  contained  in  the 
transcript  of  testimony,  either  directly 
or  by  appropriate  reference.  All  exhibits 
and  other  pertinent  documents  or 
records,  either  in  whole  or  in  material 
part,  introduced  as  evidence,  shall  be 
marked  for  identification  and 
incorporated  into  the  record. 

(3)  Oral  argument:  briefs.  Any  party, 
upon  request,  may  be  allowed  a 
reasonable  time  for  presentation  of  oral 
argument  and  to  file  a  prehearing  brief 
or  other  written  statement  of  fact  or  law. 
A  copy  of  any  such  prehearing  brief  or 
other  written  statement  shall  be  filed 
with  the  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  to  the  case  before  or  during  the 
proceeding  at  which  evidence  is 
submitted  to  the  administrative  law 
judge  and  shall  be  served  upon  each 
party.  Post-hearing  briefs  will  not  be 
permitted  except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge  and 
shall  be  due  within  the  time  prescribed 
by  the  administrative  law  judge. 

(4)  Dismissal  for  cause,  (i)  The 
administrative  law  judge  may,  at  the 
request  of  any  party,  or  on  his  or  her 
own  motion,  jssue  a  recommended 
decision  and  order  dismissing  a  claim: 

(A)  Upon  the  failure  of  the 
complainant  or  his  or  her  representative 
to  attend  a  hearing  without  good  cause; 
or 

(B)  Upon  the  failure  of  the 
complainant  to  comply  with  a  lawful 
order  of  the  administrative  law  judge. 

(ii)  In  any  case  where  a  dismissal  of 
a  claim,  defense,  or  party  is  sought,  the 
administrative  law  judge  shall  issue  an 


order  to  show  cause  why  the  dismissal 
should  not  be  granted  and  afford  all 
parties  a  reasonable  time  to  respond  to 
such  order.  After  the  time  for  response 
has  expired,  the  administrative  law 
judge  shall  take  such  action  as  is 
appropriate  to  rule  on  the  dismissal, 
which  may  include  a  recommended 
order  dismissing  the  claim,  defense  or 
party. 

(0(1)  At  the  Assistant  Secretary's 
discretion,  the  Assistant  Secretary  may 
participate  as  a  party  or  participate  as 
amicus  curiae  at  any  time  in  the 
proceedings.  This  right  to  participate 
shall  include,  but  is  not  limited  to,  the 
right  to  petition  for  review  of  a 
recommended  decision  of  an 
administrative  law  judge,  including  a 
decision  based  on  a  settlement 
agreement  between  complainant  and 
respondent,  to  dismiss  a  complaint  or  to 
issue  an  order  encompassing  the  terms 
of  the  settlement. 

(2)  Copies  of  pleadings  in  all  cases, 
whether  or  not  the  Assistant  Secretar>-  is 
participating  in  the  proceeding,  shall  be 
sent  to  the  Assistant  Secretary. 
Occupational  Safety  and  Health 
Administration,  and  to  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards.  U.S.  Department  of  Labor, 
Washington.  D.C.  20210. 

(g)(1)  A  Federal  agency  which  is 
interested  in  a  proceeding  may 
participate  as  amicus  curiae  at  any  time 
in  the  proceedings,  at  the  agency's 
discretion. 

(2)  At  the  request  of  a  Federal  agency 
which  is  interested  in  a  proceeding, 
copies  of  all  pleadings  in  a  case  shall  be 
served  on  the  Federal  agency,  whether 
or  not  the  agency  is  participating  in  the 
proceeding. 

S  24.7    Recommended  decision  and  order. 

(a)  Unless  the  parties  jointly  request 
or  agree  to  an  extension  of  time,  the 
administrative  law  judge  shall  issue  a 
recommended  decision  within  20  days 
after  the  termination  of  the  proceeding 
at  which  evidence  was  submitted.  The 
recommended  decision  shall  contain 
appropriate  findings,  conclusions,  and  a 
recommended  order  and  be  served  upon 
all  parties  to  the  proceeding. 

(b)  In  cases  under  the  Energy 
Reorganization  Act.  a  determination  that 
a  violation  has  occurred  may  only  be 
made  if  the  complainant  has 
demonstrated  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
unfavorable  personnel  action  alleged  in 
the  complaint.  Relief  may  not  be 
ordered  if  the  respondent  demonstrates 
by  clear  and  convincing  evidence  that  it 
would  have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  such 
behavior.  The  proceeding  before  the 
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administrative  law  judge  shall  be  a 
proceeding  on  the  merits  of  the 
complaint.  Neither  the  Assistant 
Secretary's  determination  to  dismiss  a 
complaint  pursuant  to  §  24.5  without 
completing  an  investigation  nor  the 
Assistant  Secretary's  determination  not 
to  dismiss  a  complaint  is  subject  to 
review  by  the  administrative  law  judge, 
and  a  complaint  may  not  be  remanded 
for  the  completion  of  an  investigation 
on  the  basis  that  such  a  determination 
to  dismiss  was  made  in  error. 

(c)(1)  Upon  the  conclusion  of  the 
hearing  and  the  issuance  of  a 
recommended  decision  that  the 
complaint  has  merit,  and  that  a 
violation  of  the  Act  has  occurred,  the 
administrative  law  judge  shall  issue  a 
recommended  order  that  the  respondent 
take  appropriate  affirmative  action  to 
abate  the  violation,  including 
reinstatement  of  the  complainant  to  his 
or  her  former  position,  if  desired, 
together  with  the  compensation 
(including  back  pay),  terms,  conditions, 
and  privileges  of  that  employment,  and, 
when  appropriate,  compensatory 
damages.  In  cases  arising  under  the  Safe 
Drinking  Water  Act  or  the  Toxic 
Substances  Control  Act,  exemplary 
damages  may  also  be  awarded  when 
appropriate. 

(2)  In  cases  brf)ught  under  the  Energy 
Reorganization  Act,  when  an 
administrative  law  judge  issues  a 
recommended  order  that  the  complaint 
has  merit  and  containing  the  relief 
prescribed  in  paragraph  (c)(1)  of  this 
section,  the  administrative  law  judge 
shall  also  issue  a  preliminary  order 
providing  all  of  the  relief  specified  in 
paragraph  (c)(1)  of  this  section  with  the 
exception  of  compensatory  damages. 
This  preliminary  order  shall  constitute 
the  preliminary  order  of  the  Secretary 
and  shall  be  effective  immediately, 
whether  or  not  a  petition  for  review  is 


filed  with  the  Administrative  Review 
Board.  Any  award  of  compensatory 
damages  shall  not  be  effective  until  the 
final  decision  is  issued  by  the 
Administrative  Review  Board. 

(d)  The  recommended  decision  of  the 
administrative  law  judge  shall  become 
the  final  order  of  the  Secretary  unless, 
pursuant  to  §  24.8,  a  petition  for  review 
is  timely  filed  with  the  Administrative 
Review  Board. 

124.8    Review  by  the  Administrative 
Review  Board. 

(a)  Any  party  desiring  to  seek  review, 
including  judicial  review,  of  a 
recommended  decision  of  the 
administrative  law  judge  shall  file  a 
petition  for  review  with  the 
Administrative  Review  Board  ("the 
Board"),  which  has  been  delegated  the 
authority  to  act  for  the  Secretary  and 
issue  final  decisions  under  this  part.  To 
be  effective,  such  a  petition  must  be 
received  within  ten  business  days  of  the 
date  of  the  recommended  decision  of 
the  administrative  law  judge,  and  shall 
be  served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge.  If  a  timely 
petition  for  review  is  filed,  the 
recommended  decision  of  the 
administrative  law  judge  shall  be 
inoperative  unless  and  until  the  Board 
issues  an  order  adopting  the 
recommended  decision,  except  that  for 
cases  arising  under  the  Energy 
Reorganization  Act  of  1974,  a 
preliminary  order  of  relief  shall  be 
effective  while  review  is  conducted  by 
the  Board. 

(b)  Copies  of  the  petition  for  review 
and  all  briefs  shall  be  served  on  the 
Assistant  Secretary,  Occupational  Safety 
and  Health  Administration,  and  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  U.S.  Department  of 
Labor.  Washington,  D.C.  20210. 


(c)  The  final  deqision  shall  be  issued 
within  90  days  of  the  receipt  of  the 
complaint  and  shall  be  served  upon  all 
parties  and  the  Chief  Administrative 
Law  Judge  by  mail  to  the  last  known 
address. 

(d)(1)  If  the  Board  concludes  that  the 
party  charged  has  violated  the  law,  the 
final  order  shall  order  the  party  charged 
to  take  appropriate  affirmative  action  to 
abate  the  violation,  including 
reinstatement  of  the  complainant'to  that 
peraon's  former  or  substantially 
equivalent  position,  if  desired,  together 
with  the  compensation  (including  back 
pay),  terms,  conditions,  and  privileges 
of  that  employment,  and,  when 
appropriate,  compensatory  damages.  In 
cases  arising  under  the  Safe  Drinking 
Water  Act  or  the  Toxic  Substances 
Control  Act,  exemplary  damages  may 
also  be  awarded  when  appropriate. 

(2)  If  such  a  final  order  is  issued,  the 
Board,  at  the  request  of  the  complainant, 
shall  assess  against  the  respondent  a 
sum  equal  to  the  aggregate  amount  of  all 
costs  and  expenses  (including  attorney 
and  expert  witness  fees)  reasonably 
incurred  by  the  complainant,  as 
determined  by  the  Board,  for,  or  in 
connection  with,  the  bringing  of  the 
complaint  upon  which  the  order  was 
r  issued. 

(e)  If  the  Board  determines  that  the 
party  charged  has  not  violated  the  law, 
an  order  shall  be  issued  denying  the 
complaint. 

S24.9    Exception. 

This  part  shall  have  no  application  to 
any  employee  alleging  activity 
prohibited  by  this  part  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  a  Federal  statute  listed  in 
§  24.1(a). 
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Appendix  A  to  Part  24— Your  Rights  Under  the  Energy  Reorganization  Act 
YOUR  RIGHTS  UNDER  THE  ERA 

THE  ENERGY  REORGANIZATION  ACT  (ERA),  MAKES  IT  ILLEGAL  FOR  AN  EMPLOYER  COVERED  BY  THE  ACT  - 
INCLUDING  A  LICENSEE  OF  THE  NUCLEAR  REGULATORY  COMMISSION  (NRQ  OR  AN  AGREEMENT  STATE  AN 
APPLICANT  FOR  A  LICENSE,  A  CONTRACTOR  OR  SUBCONTRACTOR  OF  A  LICENSEE  OR  APPLICANT  AND  A 
CONTRACTOR  OR  SUBCONTRACTOR  OF  THE  DEPARTMENT  OF  ENERGY  (DOE)  UNDER  THE  ATOMIC  ENERGY 
ACT  (AEA)  -  TO  DISCHARGE  OR  OTHERWISE  DISCRIMINATE  AGAINST  AN  EMPLOYEE  IN  TERMS  OF 
COMPENSATION,  CONDITIONS  OR  PRIVILEGES  OF  EMPLOYMENT  BECAUSE  THE  EMPLOYEE  OR  ANY  PERSON 
ACTING  AT  AN  EMPLOYEES  REQUEST  PERFORMS  A  PROTECTED  ACTIVITY. 

RIGHT  TO  RAISE  A  SAFETY  CONCERN:  YOU  ARE  ENGAGED  IN  PROTECTED  ACTIVITY  WHEN  YOU 

(1)  NOTIFY  YOUR  EMPLOYER  OF  AN  ALLEGED  VIOLATION  OF  THE  ERA  OR  THE  AEA- 

(2)  REFUSE  TO  ENGAGE  IN  ANY  PRACTICE  MADE  UNLAWFUL  BY  THE  ERA  OR  THE  AEA.  IF  YOU  HAVE  IDENTIFIED 
THE  ALLEGED  ILLEGALITY  TO  THE  EMPLOYER; 

(3)  TESTIFY  BEFORE  CONGRESS  OR  AT  ANY  FEDERAL  OR  STATE  PROCEEDING  REGARDING  ANY  PROVISION  OR 
PROPOSED  PROVISION  OF  THE  ERA  OR  THE  AEA; 

(4)  COMMENCE  OR  CAUSE  TO  BE  COMMENCED  A  PROCEEDING  UNDER  THE  ERA,  OR  A  PROCEEDING  FOR  THE 
ADMINISTRATION  OR  ENFORCEMENT  OF  ANY  REQUIREMENT  IMPOSED  UNDER  THE  ERA 

(5)  TESTIFY  OR  ARE  ABOUT  TO  TESTIFY  IN  ANY  SUCH  PROCEEDING;  OR 

(6)  ASSIST  OR  PARTICIPATE  IN  SUCH  A  PROCEEDING  OR  IN  ANY  OTHER  ACTION  TO  CARRY  OUT  THE  PURPOSES  OF 
THE  ERA  OR  THE  AEA. 

UNLAWFUL  ACTS  BY  EMPLOYERS:  IT  IS  UNLAWFUL  FOR  AN  EMPLOYER  TO  INTIMIDATE,  THREATEN  RESTRAIN 
COERCE.  BLACKLIST,  DISCHARGE  OR  IN  ANY  OTHER  MANNER  DISCRIMINATE  AGAINST  ANY  EMPLOYEE  BECAUSE 
THE  EMPLOYEE  HAS  ENGAGED  IN  PROTECTED  ACTIVITY. 

COMPLAINT:  AN  EMPLOYEE  OR  EMPLOYEE  REPRESENTATIVE  MAY  FILE  A  COMPLAINT  CHARGING 
DISCRIMINATION  IN  VIOLATION  OF  THE  ERA  WITHIN  180  DAYS  OF  THE  DISCRIMINATORY  ACTION    A  COMPLAINT 
MUST  BE  IN  WRJTING  AND  SHOULD  INCLUDE  A  FULL  STATEMENT  OF  FACTS,  INCLUDING  THE  PROTECTED 
ACTIVITY  ENGAGED  IN  BY  THE  EMPLOYEE.  KNOWLEDGE  BY  THE  EMPLOYER  OF  THE  PROTECTED  ACTIVITY  AND 
THE  BASIS  FOR  BELIEVING  THAT  THE  ACTIVITY  RESULTED  IN  DISCRIMINATION  AGAINST  THE  EMPLOYEE  BY  THE 
EMPLOYER    A  COMPLAINT  MAY  BE  FILED  IN  PERSON  OR  BY  MAIL  AT  THE  NEAREST  LOCAL  OFFICE  OF  THE 
OCCUPATIONAL  SAFETY  AND  HEALTH  ADMINISTRATION  (OSHA),  U.S.  GOVERNMENT.  DEPARTMENT  OF  LABOR  OR 
WITH  THE  OFFICE  OF  THE  ASSISTANT  SECRETARY,  OSHA,  U.S.  DEPARTMENT  OF  LABOR,  WASHINGTON,  DC.  20210. 

ENFORCEMENT:  OSHA  WILL  REVIEW  THE  COMPLAINT  TO  ENSURE  THAT  IT  MAKES  AN  FNITIAL  SHOWING  OF 
DISCRIMINATION.  IF  NOT.  OR  IF  THE  EMPLOYER  PROVIDES  CLEAR  AND  CONVINCING  EVIDENCE  THAT  THERE  WAS 
NO  DISCRIMINATION.  THERE  WILL  BE  NO  INVESTIGATION.  IF  THE  REQUIRED  SHOWING  IS  MADE  OSHA  WILL 
NOTIFY  THE  EMPLOYER  AND  CONDUCT  AN  INVESTIGATION  TO  DETERMINE  WHETHER  A  VIOLATION  HAS 
OCCURRED.  EITHER  THE  EMPLOYEE  OR  THE  EMPLOYER  MAY  REQUEST  A  HEARING  BEFORE  AN  ALJ. 

RELIEF:  IF  DISCRIMINATION  IS  FOUND.  THE  EMPLOYER  WILL  BE  REQUIRED  TO  PROVIDE  APPROPRIATE  RELIEF 
INCLUDING  REINSTATEMENT  (EVEN  FOR  THE  PERIOD  BETWEEN  THE  ALJ  DECISION  AND  APPEAL)  BACK  WAGES 
OR  COMPENSATION  FOR  INJURY  SUFFERED  FROM  THE  DISCRIMINATION,  AND  ATTORNEY'S  FEES  AND  COSTS. 

CAUTION:  THE  PRECEDING  PROTECTIONS  AND  REMEDIES  ARE  NOT  AVAILABLE  TO  EMPLOYEES  WHO  ENGAGE  IN 
DELIBERATE  VIOLATIONS  OF  THE  ERA  OR  THE  AEA. 

FOR  ADDITIONAL  INFORMATION:  CONTACT  THE  OCCUPATIONAL  SAFETY  AND  HEALTH  ADMINISTRATION  U  S 
GOVERNMENT.  DEPARTMENT  OF  LABOR  (LISTED  IN  TELEPHONE  DIRECTORIES).  OR  SEE  THE  DEPARTMENT  OF 
LABORS  WEB  SITE  AT:  WWW.OSHA.GOV 

EMPLOYERS  ARE  REQUIRED  TO  DISPLAY  THIS  POSTER  WHERE  EMPLOYEES  CAN  READILY  SEE  IT. 
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REMINDERS 

The  items  in  this  list  were 
editofiaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significartoe. 

RUt^S  GOING  INTO 
EFFECT  FEBRUARY  9, 
1998 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 

Designated  critical 
habirats— 

Umpqua  river  cutthroat 
trout;  published  1-9-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  bills  of  lading; 

small  package  shipments; 

published  12-9-97 
Contractor  overhead  rales; 

final  settlement;  published 

12-9-97 

Contractor  personnel 
compensation;  published 
12-9-97 

General  Accounting  Office  . 

bid  protests;  conformation; 

published  12-9-97 
Independent  research  and 

development/t>id  and 

proposal  costs  ceiling; 

requirement  removed 

(1996  FY  and  beyond); 

published  12-9-97 
Information  Technology 

Management  Reform  Act 

of  1996;  implementation; 

published  12-9-97 
Novation  and  related 

agreements;  published  12- 

9-97 

Part  30  deviations; 

published  12-9-97 
Preaward  survey  of 

prospective  contractor; 

quality  assurance; 

published  12-9-97 
Simplified  acquisition 

procedures  reorganization; 

electronic  commerce  use; 

published  12-9-97 
Trade  sanction  exemptions; 

reporting  requirements; 

published  12-9-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access;  non- 
discriminatory transmission 
services  provided  by 
public  utilities — 


Wholesale  competition 
promotion;  stranded 
costs  recovery  by  public 
and  transmitting  utilities; 
published  12-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethyiene;  dry 
cleaning  facilities; 
published  12-10-97 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Metals  emissions 
determination;  correction; 
published  2-9-98 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
sut>mitta^ 
Federal  regulatory  reform; 

correction;  put>lished  2- 

9-98 

Vehicle  inspection 
maintenance  program 
evaluation  requirements; 
published  1-9-98 
Clean  Air  Act: 
Fuels  and  fuel  additives 
regulation;  OMB  control 
numbers;  published  1-8-98 
State  operating  permits 
%  programs — 

Massachusetts;  correction; 
published  2-9-9a 
Drinking  water 

Marine  sanitation  device 
standards — 

Application  requirements 
specific  to  drinking 
water  intake  no 
discharge  zones; 
published  1-8-98 
Pestiades;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  correction; 
published  2-9-98 
Toxic  substances: 
Signiricant  new  uses-^ 
Ethane.  1.1.1  trifluoro-; 
correction;  published  2- 
9-98 

FEDERAL  . 

COMMUNICATIONS 

COMMISSION 

Common  carrier  service: 
Foreign  participation  in  U.S. 

telecommunications 

market  and  non-U.S.- 

licensed  satellites 

providing  domestic  and 

intemational  service; 

published  2-9-98 
Common  carrier  services: 
Foreign  partk:ipation  in  U.S. 

telecommunicatkxis 

market;  effective 


competitive  opportunities 
test  changes:  correctkxi; 
published  2-4-98 
FEDERAL  RESERVE 
SYSTEM 

Securities  credit  transactnns: 
OTC  margin  stocks  and 
foreign  stocks  lists 
(RegulatkHis  G,  T.  U.  and 
X);  published  1-27-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitkm  Regulation 
(FAR): 

Commercial  biUs  of  lading; 
small  package  shipments; 
published  12-9-97 
Contractor  overtiead  rates; 
final  settlement;  published 
12-9-97 
Corrtractor  personnel 
compensatk>n;  published 
12-9-97 
General  Accounting  Office 
bid  protests;  conformation; 
published  12-9-97 
Independent  research  and 
devetopment/bid  and 
proposal  costs  ceiling; 
requirement  removed 
(1996  FY  and  beyond); 
published  12-9-97 
Information  Technok)gy 
Management  Reform  Act 
of  1996;  implementatkxi; 
published  12-9-97 
^tovation  and  related 
agreements;  published  12- 
9-97 
Part  30  deviations; 
published  12-9-97 
Preaward  survey  of 
prospective  contractor; 
quality  assurance; 
published  12-9-97 
Simplified  acquisition 
procedures  reorganizatk>n; 
electronic  commerce  use; 
published  12-9-97 
Trade  sanctran  exemptkins; 
reporting  requirements; 
published  12-9-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 
Muttifamily  fK>usir>g 
mortgage  insurance 
premiums;  electronic 
payment;  published  1-8-98 
LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Student-learners,  apprentices, 
learners,  messengers,  and 
student  workers; 
employment;  regulatk>ns 
consolidation;  pubhshed  12- 
9-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 
(FAR): 


Commercial  bills  of  lading; 
small  package  shipments; 
published  12-9-97 

Contractor  overhead  rates; 
final  settlement;  published 
12-9-97 

Contractor  personnel 
compensation;  published 
12-9-97 

General  Accounting  Office 
bkj  protests;  conformatkxi; 
pubhshed  12-9-97 

Independent  research  and 
devetopment/bid  and 
proposal  costs  ceiling; 
requiren'>ent  removed 
(1996  FY  and  beyond); 
published  12-9-97 

Information  Technology 
Management  Refonn  Act 
of  1996;  implementation; 
published  12-9-97 

Novation  and  related 
agreements;  published  12- 
9-97 

Part  30  deviations: 
published  12-9-97 

Preaward  survey  of 
prospective  contractor; 
quality  assurance; 
published  12-9-97 

Simplified  acquisition 
procedures  reorganization; 
electronic  commerce  use; 
pubMshed  12-9-97 

Trade  sanction  exemptions; 
reporting  requirements; 
published  12-9-97 

POSTAL  SERVICE 

Freedom  of  Information  Act; 
implementatton;  published  2- 
9-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatton 
Administration 

Ainworthiness  directives: 

Boeing;  published  1-23-98 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  1-9-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  can^ier  safety  standards: 

Glazing  materials;  parts  and 
accessories  necessary  for 
safe  operation;  published 
1-9-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Debt  instruments  with 
original  issue  discount; 
annuity  contracts; 
published  1-8-98 


IV 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Martwdng 

Scrvtc* 

Fruits.  v«g0tabies.  and  other 
products,  tresh: 
Destination  market 
inspections;  lees; 
comments  due  by  2-17- 
98;  published  12-17-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
InapaeHon  Sarvica 
Exportation  and  importation  ot 
animals  arid  anirnal 
products: 

Rmderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
Luxembourg;  comments 
due  by  2-17-98; 
published  12-17-97 

AGRICULTURE 
DEPARTMENT 

Grain  Inapectlon,  Packara 
artd  Stoekyarda 
Administration 

Gram  standards: 
Rye;  comments  due  by  2- 
17-98;  published  12-17-97 

COMMERCE  DEPARTMENT 
Export  Admlniatratlon 
Bureau 

Export  licensing: 
Commerce  control  list — 
Wassenaar  Arrangement 
List  ol  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  2-17-98; 
published  1-15-98 

COMMERCE  DEPARTMENT 

National  Ocaanic  af>d 
Atmoapheric  Admlnlatration 

Endangered  and  threatened 
speaes: 

Atlantic  green  and  havvksbiH 
turtles— 
Critical  habitat 
designation;  comments 
due  by  2-17-98; 
published  12-19-97 
Fishery  cortservation  and 
mar^agement: 
Aiaslca;  fisheries  of 
Exclusive  Ecortomic 
Zone— 

Shortraker/rougheye 
rocfclish;  comments  due 
by  2-17-98;  published 
1-16-98 
Magnuson  Act  provisions— 
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EssentiaJ  fish  hat)itat: 
comments  due  by  2-17- 
98;  published  12-19-97 
Paafic  Halibut  Commission. 
Intematioruir. 
Paoftc  halibut  fisheries 
Catch  shahr^g  plans; 
comments  due  by  2-17- 
98:  published  1-26-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Uniform  procurement 
instrument  identification; 
comments  doe  by  2-17- 
98;  published  12-16-97 
DEFENSE  DEPARTMENT 
Navy  Dapartmant 
Acquisition  regulations: 
ShipbuiWing  capability 
preservation  agreements; 
comments  due  by  2-20- 
98;  published  12-22-97 

ENVIRONMENTAL  ■, 

PROTECTION  AGENCY 

Air  programs:  i 

Outer  Continental  Shelf 
regulations — 
California;  consisterKy 
update;  comments  due 
by  2-17-96;  published 
1-16-98 
Ozone  areas  attainir>g  1- 
hour  standard; 
identification  of  areas 
where  standard  will  cease 
to  apply;  comments  due 
by  2-17-98;  published  1- 
16-98 
Air  quality  planning  purposes; 
designation  of  areas: 
California;  comments  due  t>y 
2-17-98;  published  12-19- 
97 
Hazardous  waste  program 
authorizations: 
Florida;  incorporation  by 
refererK»;  comments  due 
by  2-19-98;  published  1- 
20-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Ethalflualin;  comments  due 
by  2-17-98;  published  12- 
17-97 
Primisulfuron-methyl; 
comments  due  liy  2-17- 
98;  published  12-17-97 
Superturx)  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  comments  due 
by  2-20-98;  published 
1-21-98 
Water  poMution;  etfluent 
guidelines  lor  point  source 
categories: 

Industrial  lauixlry:  conwnents 
due  by  2-17-98;  published 
12-17-97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Fixed  microwave  services- 
Transfer  of  license  owned 
by  smalt  busir>ess  to 
norvsmall  business  or 
small  business  eligibla 
tor  smaller  biddte>g 
credrt;  partitioning  and 
disaggregaMon; 
comments  due  by  2-20- 
98;  published  1-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
diHdran  artd  Families 
Administration 

Head  Start  Program: 
Indian  trit>al  grantees 
replacement:  ager>cy 
identification;  procedural 
change;  comments  due  by 
2-17-98;  published  12-16- 
97 

Personal  Responsibility  and 

Worit  Opportunity 

Reconciliation  Act  of  1996; 

implementation: 

Temporary  assistance  for 
needy  families  program; 
comments  due  by  2-18- 
98;  published  11-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Admlniatratlon 

Medicare: 
Medicare-fChoice  program; 
comment  request; 
comments  due  t>y  2-19- 
98;  published  1-20-98 

INTERIOR  DEPARTMENT 
Fish  and  WHdHfs  Sarvica 

Endangered  and  ttweatened 

species: 

Catesbaea  melanocarpa; 
comments  due  by  2-17- 
98;  published  12-16-97 

Flatwoods  salamander, 
comments  due  by  2-17- 
98;  published  12-16-97 
Importation,  exportation,  and 

transportation  of  wildlife: 

Humane  and  healthful 
transport  of  wild 
mammals,  birds,  reptiles, 
and  amphit>ians  to  U.S.; 
comments  due  by  2-17- 
98;  published  12-&-97 

LABOR  DEPARTMENT 

Mine  Safety  and  Hsolth 
Administration 

Coal  and  metal  and  nonmelal 
mine  safety  artd  health: 
Occupational  noise  exposure 

Miners  arx)  miners' 
representatives;  right  to 
observe  required 
operator  monitoring. 


etc.;  comments  due  by 
2-17-98;  published  12- 
31-97 

LABOR  DEPARTMENT 
Occupattonal  Safety  and 
Health  AdministratkNi 

Safety  and  health  standards: 
Tubercutosis;  occupational 
exposure 

Meetings:  comments  due 
by  2-17-98:  published 
2-5-98 
MERfT  SYSTEM^ 
PROTECTION  BOARD 
Practices  and  procedures: 
Uniformed  Services 
Employment  and 
Reemployment  Rights  Act; 
imptornentatkxi — 
Personnel  actions 
involving  norKXKnpliance 
of  agency  emptoyers  or 
Persorwiel  Management 
Office;  comments  due 
by  2-20-98;  published 
12-22-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Mergers  or  conversions  of 
federally-insured  credit 
urtons— 
Plain  English  disclosure 

statement;  comments 

due  by  2-16-98; 

published  2-5-98 
Voluntary  termination  or 

conversion  of  insured 

status;  disctosure  ftxms 

amerKled;  comments 

due  by  2-16-98; 

published  2-5-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
l^orth  Carolina:  comments 

due  by  2-17-98;  published 

12-17-97 
Merchant  marine  officers  and 
seamen: 
Federal  pilotage  for  vessels 

in  foreign  trade; 

comments  due  by  2-19- 

98;  published  1-20-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directwes: 
Agusta  S.p.A.;  comments 

due  by  2-17-98:  published 

12-17-97 
AlliedSignal  Aerospace 

Berxlix/King;  comments 

due  by  2-19-98;  published 

12-19-97 
Boeing;  comments  due  t>y 

2-19-98;  published  1-5-98 
Eurocopter  Deutschland 

GmbH;  comments  due  by 


2-17-98:  published  12-16- 
97 
Eurocopter  France: 
comments  due  by  2-17- 
98;  published  12-19-97 
McDonnell  Douglas; 
comments  due  by  2-19- 
98;  published  1-5-98 
Pilatus  Aircraft  Ltd.; 
comments  due  by  2-20- 
98;  published  12-19-97 
Class  D  and  Class  E 
airspace;  comments  due  {}y 
2-19-98;  published  1-20-98 
Class  E  airspace;  comments 
due  by  2-17-98;  published 
1-16-98 
VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitation  and 
education: 
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Veterans  education — 

Educational  assistance 
awards  to  veterans  who 
were  voluntarily 
discharged;  effective 
dates;  comments  due 
by  2-17-98;  published 
12-18-97 


LIST  OF  PUBUC  LAWS 

This  is  the  first  In  a  continuing 
list  of  public  bills  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  In 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-52S-6641.  This  list  is 
also  available  online  at  http:// 


www.nara.gov/nara/fedreg' 
fedreg.html. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documentsr, 
U.S.  Govemment  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gF>o.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

S.  1575/P.L  105-154 

To  rename  the  Washington 
National  Airport  located  in  the 


District  of  Columbia  and 
Virginia  as  the  "Ronald 
Reagan  Washington  National 
Airport".  (Feb.  6.  1998;  112 
Stat.  3) 


Public  Laws  Electronic 
Notification  Service 


Free  electronic  man 
notification  of  newly  enacted 
Public  Laws  is  now  available. 
To  subsCTlbe,  send  E-mail  to 
LISTPROC@ETC.FED.GOV 
with  the  message: 

Subscribe  Publaws-L  (your) 
Firstname  Lastname. 
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Vll 


CFR  CHECKU8T 


Tin* 


Slock  Nufntof 


^rtoo      RovWofi  Oslo 


TKIO 


Stock  Numbar 


This  choddist.  prepared  by  th«  Office  of  tha  Federal  Register,  is 

poWtshed  weoWy  It  is  arranged  in  tt>e  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  and  wtuch  ts  now  available  lor  sale  at  tt>e  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  in  tt>e  latest  issue  ol  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  IS  availaWe  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Seortce  at  http;//www.access.gpo.gov/nara/cfr/ 

index.html.  For  infcymation  about  GF»0  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  tor  subscription  to  all  revised  paper  volumes  is 

S951 .00  domestic.  S237.75  additioruU  for  foreign  maibng. 

Mail  orders  to  the  Supenntendent  of  Oocuments.  Attn:  New  Orders, 

P.O.  Box  371954,  Pittstxjrgh,  PA  15250-7954.  AH  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p  m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TMo  Stock  Number  Prtco       Rovtsion  Date 


1,  2  (2  Reserved) (86*-032-00001-8) $5.00 

3  (1996  Compitofion 
and  Ports  )00  and 

101) (86^-032-00002-6) 20.00 

4  (869-032-00003-4) 7.00 

5  Parts: 

1-699  (869-032-00004-2) 34.00 

700-1 199  (869-032-00005-1) 26.00 

1200-€nd,  6  (6 
Besenred)  (869-032-00006-9) 33.00 


0-26  (869-032-00007-7) 26D0 

27-52  (869-032-00008-5) 30.00 

53-209 (869-O32-00009-3) 22.00 

210-299 (869-032-00010-7) 44.00 

300-399 (869-032^)001 1-5)" 22.00 

400-699  (869-032-00012-3) 28.00 

700-899 (869-O32-00013-1) 31.00 

900-999 (869-032-00014-0) 40.00 

1000-1 199  (869-032-00015-8) 45.M 

1200-1499  (869-032-00016-6) 33.00 

1500-1899  (869-032-0001 7-4)  53.00 

1900-1939  (869-032-00018-2)  19.00 

1940-1949  (869-032-00019-1) 40.00 

1950-1999  „ (869-032-00020-4)  42.00 

2000-End (869^)32-00021-2) 20.00 


Feb.  1,  1997 

'Jon.  1,  1997 
Jon.  1.  1997 

Jon.  1,  1997 
Jon.  1,  1997 

Jon.  I.  1997 

Jon.  1.  1997 
Jon.  1,  1997 


Jon.  1 
Jon.  1 
Jon.  1 


1997 
1997 
1997 


Jon.  1.  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 


8 (869-032-00022-1) 30.00        Jon.  1,  1997 

9Parts: 

1-199  (869-032-00023-9) 39.00 

200-€nd  (869-032-00024-7) 33.00 


10  Parts: 

0-50  (869-032-00025-5) 39.00 

51-199 (869-032-00026-3) 31.00 

200-499 (869-032-00027-1) 30.00 

500-£nd  (869-032-00028-0) 42.00 

11  (869-032-00029-8) 20.00        Jon.  1,  1997 


Jon.  1,  1997 
Jon.  I,  1997 

Jon.  1,  1997 
Jon.  1.  1997 
Jon.  1,  1997 
Jon.  1.  1997 


121 

1-199  _„ (869-O32-O003O-1) 16.00 

200-219 (869-032-00031-0) 20.00 

220-299 (869-032-00032-8) 34.00 

30^499 (869-032-00033^) 27.00 

500-599  .„ (869-032-00034-4) 24.00 

600-End  (869-032-00035-2) 40.00 

13 


Jon.  1.  1997 
Jon.  1,  1997 
Jon.  1.  1997 
Jon.  1,  1997 
Jon.  1.  1997 
Jon.  1,  1997 

(869-032-00036-1) 23.00        Jon.  1.  1997 


14  Parts: 

1-59  (869-032-00037-9) 4UI0 

60-139 (869-032-00038-7) 38.00 

140-199 _ (869-032-00039-5) 16.00 

20(^-1 199 (869-03M0040-9) XJOO 

1200-€nd (869-032-00041-7) 21.00 


.  (869-032-00042-5) 21.00 

.  (869^)32-00043-3) 32.00 

.  (869-032-00044-1) 22.00 


151 

0-299  „.... 
300-799  ... 
800-€nd  .. 

16  Parts: 

0-999 (869-032-00045-0) 30.00 

1000-€nd (869-032^)0046-8) 34.00 

17Parta: 

1-199  _ (869-032-00048-4) 21.00 

200-239 (869-032-00049-2) 32O0 

240-€nd  (849-032-00050-6) 40.00 

18  Parts: 

1-399  (869-032-00051-4) 46.00 

400-€nd  (869-O32-00052-2) 14.00 

19  Parts: 

1-140  r (869-032-00053-1) 33.00 

141-199 (869-O32-00054-9) 30.W 

200-€nd  (869-032-0005S-7) 16.00 

20  Parts: 

1-399  (869-032-00056-5) 26.00 

400-499 (869-032-00057-3) 46.00 

500-€nd  (869-032-00058-1) 42.00 

21  Parta: 

1-99  - (869-032-00059-0) 21.00 

100-169 „ (869-032-00060-3) 27.00 

170-199 (869-032-00061-1) 28.00 

200-299 (869-032-00062-0) 9.00 

300-499 (869-032-00063-8) 50.00 

500-599 (869-032-00064-6) 28.00 

600-799 (869-032-00065-4) 9.00 

800-1299  (869-032-00066-2) 31O0 

130O^nd (869-032-00067-1) 13.00 

22  Parts: 

1-299  (869-O32-00068-9) 42.00 

300-€nd  (869-032-00069-7) 31.00 

23  (869-032-00070-1) 26.00 

24  Psrts: 

0-199  :  (869^)32-00071-9) 32.00 

200-499 (869-032-00072-7) 29.00 

500-699 (869-032-00073-5) 18.00 

700-1699 (869^)32-00074-3) 42.00 

1700-End (869-032-0007^1) 18.00 

25  (869O32-0007(W)) 42.00 

26  Psrts: 

§§1.0-1-1.60  (869-032-00077-8) 21.00 

§§  1.61-1.169  ....„ (869-032^)0078-6) 44.00 

§§1.170-1.300 (869-032-00079-4) 31.00 

§§  1  301-1.400 (869-032-00080-8) 22.00 

§§  1 .401-1 .440 (869-032-O0081-6) 39.00 

§§1.441-1.500  (869-032-00082-4)  22.00 

§§  1 .501-1 .640 (869-032-00083-2) 28.00 

§§  1.641-1.850  (869-032-00084-1) 33.00 

§§  1  851-1  907 (869-032-00085-9) 34.00 

§§1.908-1.1000 (869^)32^)0086-7) J4XJ0 

§§1.1001-1.1400  (869-032-00087-5) 35.00 

§§1.1401-£nd  (869^)32-00088-3) 45.00 

2-29 (869^)M-00089-1) 36O0 

30-39  (869-032-0009O-6) 25.00 

40-49  (869-032-00091-3) 17.00 

50-299 (869-032-00092-1) 18.00 

300^99 (869-032-00093-0) 33.00 

500-599 (869^)32-00094-8) 6.00 

600-€nd  (869-032-00095-3) 9.50 

27  Psrts: 

1-199  (869-032-00096-4) 48.00 


JorLl. 

1997 

Jon.  1, 

1997 

Jon.  1. 

1997 

Joal, 

1997 

Jon.  1. 

1997 

Jon.  1. 

1997 

Jon.  1. 

1997 

Jon.  1, 

1997 

Jon,  1, 

1997 

Jon,  1, 

1997 

Apr.  1. 

1997 

Apf.  1. 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  I, 

1997 

Apr.  1, 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1. 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr,1, 

1997 

Apr.1. 

1997 

Apr.l. 

1997 

Apr.  1. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

*Apr.  1, 

1990 

Apr.l, 

1997 

Apr.l. 

1997 

200-€nd  (869-032-00097-2) 

28  Psrts: 

1-42  „ (869-032-00098-1) 

43-end  (869-032-00099-9) 

29  Parts: 

0-99  (869-O32-O0100-5) 

'00-499 (869-032-OOlOM)  , 

500-899 (869-032-00102-2)  . 

900-1899  (869-032-00103-1)  . 

1900-1910  (§§  1900  fo 

1910.999)  (869-032-00104-9)  . 

1910  (§§1910.1000  to 

end)  (869-032-00105-7) . 

1911-1925  -..(869-032-00106-5)  . 

1926 (869-032-00107-3)  . 

1927-End (869-032-00108-1)  . 

30  Parts: 

1-199  (869-032-00109-0)  . 

200-699 (869-032-00110-3)  . 

70O-€nd  (869-032-00111-1)  . 

31  Psrts: 

0-199  (869-032-00112-0)  . 

200-£nd  ....(869-032-00113-8)  . 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-032-00114^)... 

191-399 (869-032-001 15-4)  .. 

400-629 (869-032-00116-2)  .. 

630-699 (869-032-00117-1)  .. 

700-799 (869-032-001 18-9)  .. 

«00-€nd  (869-032^)0119-7)  .. 

33  Parts: 

1-124 (869-032-00120-1)  .. 

125-199 (869-032-00121-9)  . 

200-£nd  (869-032-00122-7)  .. 

34  Parts: 

1-299 (869-032-00123-5)  . 

300-399 (869^)32-00124-3)  .. 

400-£nd  (869-032-00125-1)  ... 

35 „ (869^)32-00126-0)  ... 

36  Parts 

1-199  (869-032-00127-8)  ... 

200-299 (869-032-00128-6)  ... 

30O-£nd  _ (869-032^)0129-4)  ... 

37  (869-O32-0013O-8)  ... 

38  Psrts: 

0-17  (869-032-00131-6)  ... 

18-End  (869-032-00132-4)  ... 

39 (869-O32-00133-2)  ... 

40  Parts: 

1-49  (869-032-00134-1)  ... 

50-51  (869-032-00135-9)  ... 

52(52.01-52.1018) (869-032^)0136-7)  ... 

52  (52.1019-£nd)  (869-032-00137-5)  .... 

5*-59  (869^)32-00138-3)  .... 

60 (8694)32-00139-1)  .... 

61-62  (869-032-00140-5)  .... 

63-71  (869-032-00141-3)  .... 

72-80  (869-O32-00142-1)  .... 

«l-«5  (869-032-00143-0)  .... 

86  , (869-032-00144-8)  .... 

87-135 (869-032-00145-6)  .... 

136-149 (869-032-00146-4)  .... 

150-189 (869-032-00147-2)  .... 

190-259 (869-O32-00148-1) .... 

260-265 (869-032-00149^  .... 

266-299 (869-032-00150-2)  .... 


i>rtco 

RoviskMi  Oela 

17.00 

Apr.  1,  1997 

36.00 

JUy  1,  1997 

30.00 

July  1,  1997 

27.00 

July  1.  1997 

12.00 

July  1.  1997 

41.00 

July  1.  1997 

21.00 

July  1,  1997 

43.00 

July  1,  1997 

29.00 

July  1,  1997 

19.00 

July  1.  1997 

31.00 

July  1. 1997 

40.00 

July  1,  1997 

33.00 

July  1.  1997 

28.00 

July  1,  1997 

32.00 

July  1,  1997 

20.00 

July  1,  1997 

42.00 

July  1,  1997 

15.00 

2July  1,  1984 

19.00 

2  July  1,  1984 

18.W 

2  July  1.  1984 

42.00 

July  1,  1997 

51.00 

July  1,  1997 

33.00 

July  1,  1997 

22.00 

July  1,  1997 

28.00 

July  1,  1997 

27.00 

July  1,  1997 

27.00 

July  1.  1997 

36.00 

July  1.  1997 

31.00 

July  1,  1997 

28.00 

July  1,  1997 

27.00 

July  1,  1997 

44.00 

July  1,  1997 

15.00 

July  1,  1997 

20.00 

July  1,  1997 

21.00 

July  1,  1997 

34.00 

July  1,  1997 

27.00 

July  1.  1997 

34.00 

July  1.  1997 

38.00 

July  1,  1997 

23.00 

July  1,  1997 

31.00 

July  1,  1997 

23.00 

July  1,  1997 

27.00 

July  1,  1997 

32.00 

July  1,  1997 

14.00 

July  1.  1997 

52.00 

July  1,  1997 

19.00 

July  1.  1997 

57.00 

July  1.  1997 

35.00 

July  1,  1997 

32.00 

July  1.  1997 

50.00 

July  1,  1997 

40.00 

July  1.  1997 

35.00 

July  1,  1997 

32.00 

July  1,  1997 

22.00 

July  1.  1997 

29.00 

July  1,  1997 

24.00 

July  1,  1997 

Title 


Stock  Niimbor 


Price       Revision  Dai* 


300-399 (869-032-00151-1) 27.00 

400-424 (869-032-00152-9) 33.00 

425-699 (869-032-00153-7) 40.00 

700-789 (869-O32-00154-5) 38.00 

790-End (869-032-00155-3) 19.00 

41  Chapters: 

1. 1-1  to  1-10 i3X)0 

1,1-11  to  Appendix,  2  (2  Reserved) 13O0 

3-6 MOO 

5  4.50 

Viy:::::::::::::::::::::::::- '5S 

18,  Vol.  I,  Ports  1-5  '""""  13  00 

18.  Vol.  II.  Ports  6-19 13  00 

18,  Vol.  III.  Ports 20-52 , ■  1300 

J'r'OO 13.00 

1-100  (869-032-00156-1) 14.00 

'01  (869-032-00157-0) 36.00 

102-200 (869-032-00158-8) 17O0 

201-€nd  (869-032-00159-6) 15.00 

42  Parts: 

1-399 (869-032-00160-0)  .. 

400-429 (869-032-00 161-8)  .. 

430-€nd  (869-032-00162-6)  .. 


43  Parts: 

'-999  (869-028-00166-1) 

1000-end  (869-032-00 164-2) 


32.00 
35.00 
50.00 

30.00 
50.00 


4*  (869-028-00168-8) 31.00 

45  Parts: 

'-'99  (869-032-00166-9) 30.00 

200-499 (8694)32-00167-7) 18.00 

500-1 199  (869-032-00168-5) 29O0 

1200-€nd (869-032-00169-3) 39.00 

46  Parts: 

'-40  ;.....  (869-028-001734) 

41-69  (869-028-00174-2) 

70-89  (869-032-00172-3) 

90-139 (869-028-00176-9) 

'40-155 (869-032-00174-0) 

'56-165 (869-032-00175-8) 

166-199 (869-028-00179-3) 

200-499 (869-0324)0177-4) 


26.00 
21.00 
11.00 

26.ra 

15.00 
20.00 
22.00 
21.00 
500-€nd  _ (869-032-00178-2) 17.00 

47  Parts: 

0-19  (869-028-00182-3)  .. 

20-39  (869-032-00180-4)  .. 

40-69  (869-032-00181-2) .. 

70-79  (869-O32-00182-1)  .. 

80-End  (869-028-00186-6)  .. 


35.00 
27.00 
23.00 

33.ro 

39.ro 

48  Chapters: 

1  (Ports  1-51)  (869-0284)0187-4) 45.ro 

1  (Ports  52-99)  (8694)324)0185-5) 29.ro 

2  (Ports  201-299) (8694)324)0186-3) 35.ro 

3-6 (8694l284»191-2) 30.ro 

7-14  (8694)324)0188-0) 32.ro 

'5-28  (869-0284)0193-9) 38.ro 

29-£nd  (869-0284)0194-7) 25.ro 

49  Parts: 

1-99 (869-032-roi91-0) 

'00-185 (869-0284)0196-3) 

'86-199 (8694)324)0193-6) 

200-399 (8694)324)0194-4) 

400-999 (8694)284)0199-8) 

1000-1199  (8694)284)0200-5) 


3i.ro 
so.ro 
ii.ro 
43.ro 
49.ro 

23.M 

.  1200-€nd (869-028-00201-3) 15,ro 

50  Parts:  ^ 

'-199  (869-0284)0202-1)  .. 

200-599 (8694)284)0203-0)  .. 

600-End  (8694)28-00204-8)  .. 


CFf?  Index  ond  Findings 
Aids (8694)324)0047-6) 


34.ro 

22.ro 
26.ro 


July  1,  1997 
*July  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 

JJuly  1,  1984 

iJuly  1,  1984 

5  July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

J  July  1,  1984 

^July  1,  1984 

^July  1,  1984 

^July  1,  1984 

JJuly  1,  1984 

^July  1,  1984 

July  1,  1997 

Jufy  1,  1997 

July  1,  1997 

July  1,  1997 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
Oct.  1,  1997 

Oct.  1,  1996 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 
Oof.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


45O0   Jon.  1,  1997 
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TMa  Stock  Numtar  Pric*      Rsviaion  Date  Complete  set  (one-time  moiling)  247.00  1997 

Complete  1998  CFR  $et 951.00  1998  Complete  set  (one-time  mailing) 264.00  1996 

'  Because  Titte  3  s  an  annual  compilation.  Itiis  volume  and  cM  previous  volumes 
Microfiche  CFR  Edition:  should  be  retaned  as  o  pecmonent  reference  source. 

e,*.,^.i^K«« /™,«a^  «c  i«.uw«  tATni  100«  *The  July  1.  19»5  edition  ot  32  CFB  Parts  1-189  contains  a  note  only  foe 

S»*)SCrption  (moted  OS  issued) 247.00  1998         ^^^  1.39  mchwe   For  the  fj  text  of  the  Defense  Acquismon  Regulations 

Individual  coptes  100  1998         m  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 

ttwM  ports. 

>The  July  1,  1985  edrtion  of  41  CFR  Chapters  l-IOO  contains  a  note  only 
.   '  for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  procurement  regukHions 

in  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  contotfw^g  those  chapters. 

'No  amerxlments  to  tNs  volume  were  promulgaled  durir>g  the  period  Apr. 
I.  1990  to  Mar.  31.  1997.  The  CFR  volume  issued  April  1,  1990,  should  be 
letovied. 

>No  amendments  to  Ihn  volume  were  promulgaled  during  the  period  July 
I,  1996  to  June  30,  1997.  The  volume  issued  Jiiy  I,  1996.  shoUd  be  retained 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
Class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  nrKMithly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
oomprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  tMSis.  is  puMishod  in  24x 
microllche  format  and  ttie  current 
ysai's  volumes  we  maHed  to 
•ubscribsrs  as  issued. 


Microfiche  Subscription  Prices: 

IMeral  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Oidv  PtoMMinQ  GodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.  j^HB  ^BP* 
It's  Easy!  W^W  ■^■p 


□   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format-  ^'^  y®"*"  <>«*««  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

_  Federal  Register  (MFFR)  Q  One  year  at  $220  each        Q  Six  months  at  $1 10 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Compeiiy  or  personal  name) 


(Please  type  or  print) 


(Additkmal  address/attention  line) 


F«r  prirac)^  check  boi  below: 

Q  Do  not  make  my  name  available  to  other  mailen 
Check  method  ofpaymcafc 

□  Check  payable  to  Si^)erintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |    [ 

□  VISA  □  MasterCard  LI    I    LI  (expiration) 


-D 


(Street  address) 


I  I  I  I  I  M  I  I I  M  I  i-n 


(Qty.Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsbui^  PA  15250-7954 


1/»7 


Public  Laws 


105th  CongraM,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  f=ederal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enaclnnent,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  nnay  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Governnnent  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http: //www. access. 
gpo.gov/nafa/index .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    1  YES,  enter  my  subscripdoiHs)  as  follows: 


*6216 


Charge  your  ordmr. 
If  Eatyl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-liMW 


.  subscriptions  to  PUBLIC  LAWS  for  tfie  105th  Congress.  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

posuge  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I   Check  Payable  to  the  Superintendent  of  Oocuments 


(Company  or  Penonal  Name) 

(Please  type  pr  print) 

(AdditKNu)  addrest/attention  line) 

(Street  addreu) 

(City.  Stale.  ZIP  Code) 

(Daytime  phone  including  area  code) 

(Purchaie  Order  No ) 

YES  NO 

— -r  nn 

I    I   GPO  Deposit  Account 

I    I   VISA  or  MasterCard  Account 


-D 


rm 


n 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


(Authonzing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Atlanta,  GA  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at; 

htq)://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 

#  Email:  epoaccess@gpo.gov 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Re^ster.  National  Archives  ana 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  SUt.  500.  as  amended:  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Conunittee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  makins 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  wal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Renster  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
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This  section  of  the  FEDERAL  REGISTER 
contair>s  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)tished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

» 
Farm  Service  Agency. 

7  CFR  Parts  1951 

RIN  0560-nAE61 

Enforcem9nt  and  Collection  of  Shared 
Appreciation  Agreements 

AQENaES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service.  Rural 
Utilities  Service,  Farm  Service  Agency, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Farm  Service  Agency 
(FSA)  is  amending  its  direct  Farm  Loan 
Programs  loan  servicing  regulations  to 
clarify  the  requirements  for  collecting 
on  a  Shared  Appreciation  Agreement 
(SAA).  The  intended  effect  is  to  reduce 
losses  to  the  Government  caused  by 
litigation  expenses  and  delays  in 
account  coUection. 

EFFECTIVE  DATE:  March  12, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  R.  Laris.  Senior  Loan  Officer. 
Farm  Loan  Programs  Loan  Servicing 
Division,  Farm  Service  Agency  (FSA). 
^J.S.  Department  of  Agricuhure.  STOP 
0523. 1400  Independence  Ave.,  SW. 
Washington.  D.C.  20250-0523; 
Telephone:  202-720-1649;  Facsimile: 
202-690-0949;  E-mail: 
klaris@usda.fsa.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  not 
significant  for  the  purposes  of  E.O. 
12866  and  has  not  been  reviewed  by 
OMB. 


Executive  Order  12372 

1.  For  the  reasons  contained  in  the 
final  rule  related  Notice  to  7  CFR  part 
3015,  subpart  V  (48  FR  29115.  June  24, 
1983),  Farm  Ownership  Loans,  Farm 
Operating  Loans,  and  Emergency  Loans 
are  excluded  from  the  scope  of  E.O. 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  and  has  met  the  provisions 
of  E.0.12372  in  accordance  with  FmHA 
Instruction  1940-J. 

Federal  Assistance  Program 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — ^Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document.has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program," 
The  issuing  agencies  have  determined 
that  this  action  does  not  significantly 
affect  the  quality  of  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  E.O.  12988.  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  efliect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  1 1  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule. 

Paperwork  Reduction  Act  of  1995 

This  final  rule  does  not  impose  any 
new  information  or  record  keeping 
requirements  on  the  public  that  require 
clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Regulatory  Flexibility  Act 

The  issuing  agencies  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Public 
Law  96-534,  as  amended  (5  U.S.C.  601). 
This  rule  will  not  increase  or  decrease 
the  action  required  by  small  business 
entities.  Amendments  included  in  this 
rule  also  will  not  impact  small  entities 
to  a  greater  extent  than  large  entities  or 
individual  farm  borrowers. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector  of  $100  million  or  more  in  any  1 
year.  When  such  statement  is  needed  for 
a  rule,  section  205  of  the  UMRA,  FSA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  " 
FSA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  D  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

National  Performance  Review 

This  rule  has  been  reviewed  in 
accordance  with  the  National 
Performance  Review. 

Discussion  of  Final  Rule 

These  changes  involve  the  Farm  Loan 
Programs  (FLP)  loans  of  FSA  formerly 
administered  by  the  Farmers  Home 
Administration  (FmHA)  as  Farmer 
Programs  loans. 

This  rule  amends  7  CFR  part  1951 
subpart  S  which  was  published  in  its 
entirety  as  an  interim  rule  with  a 
request  for  comments  (53  FR  35638- 
35798,  September  14,  1988)  to 
implement  the  requirements  of  the 
Agricultural  Credit  Act  of  1987.  A 
second  interim  rule  with  a  request  for 
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comments  (57  PR  18612.  April  30, 1992) 
was  published  to  implement 
amendments  made  by  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  This  rule  is  being 
published  in  response  to  comments 
received  on  these  interim  rules  and  to 
make  minor  clarifications.  In  addition, 
the  Office  of  Management  and  Budget 
control  number  assigned  for  the 
approval  of  information  collections  is 
being  revised  to  reflect  the  transfer  of 
the  public  reporting  burden  from  the 
Fanners  Home  Administration  to  the 
Farm  Service  Agency  in  accordance 
with  the  provisions  of  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354). 

As  a  condition  to,  and  in 
consideration  of,  having  a  portion  of 
their  debt  written  down  and  their  loans 
restructured,  a  borrower  must  execute 
an  SAA.  FSA  collects  a  portion  of  the 
written  off  debt  from  appreciation  of  the 
real  estate  security  when  the  property  is 
sold,  the  loans  are  paid  or  the  farmer 
quits  farming.  Current  regulations  are 
written  so  as  to  allow  collection  on  an 
SAA  only  after  transfer  of  title.  The 
present  wording  has  resulted  in  the 
interpretation  that  property  must  be 
foreclosed  upon  in  order  to  effect  a 
change  in  title  before  SAA  can  be 
enforced.  This  requires  filing  an 
additional  civil  action  after  foreclosure 
to  collect  proceeds  that  result  from 
value  appreciation  of  the  security.  This 
results  in  decreased  collections  on 
SAA's  and  increased  litigation  costs. 
This  rule  clarifies  that  acceleration  of 
the  loan  triggers  acceleration  of  the 
SAA. 

Comments  were  received  Crom  a  State 
commissioner  of  agriculture,  a  State 
rural  action  organization,  a  legal 
services  organization,  and  the  National 
Family  Farm  Coalition.  Two 
commenters  recommended  that  FSA 
clarify  that  a  borrower  may  pay  the 
amount  due  under  an  SAA  in 
installments  and  that  the  debt  arising 
out  of  this  agreement  may  be  serviced  as 
an  Agency  loan.  This  recommendation 
has  been  adopted  in  this  rule.  Another 
commenter  suggested  that  the  regulation 
address  how  shared  appreciation  is  to 
be  handled  when  there  is  only  a  partial 
sale  of  the  real  estate  securing  the  SAA. 
This  recommendation  has  also  been 
adopted  and  the  necessary  changes  are 
made  by  this  rule.  A  commenter  also 
recommended  that  the  SAA  contain  the 
amounts  of  appreciation  to  be 
recaptured  and  the  actions  that  trigger 
the  agreement.  This  recommendation 
has  also  been  adopted.  Another 
commenter  recommended  that  the 
Agency  requirement  that  real  estate 


records  be  reviewed  biannually  be 
revised  to  require  that  records  be 
reviewed  after  expiration  of  the 
agreement.  This  suggestion  was 
adopted.  The  requirement  that  records 
be  reviewed  after  expiration  of  the 
agreement  is  not  included  in  the  final 
rule  since  it  is  an  internal  Agency  policy 
directive. 

Additionally,  FSA  is  proposing  to 
remove  administrative  processes  from 
the  regulations  leaving  only  regulatory 
actions  which  impact  the  public.  Also, 
some  paragraphs  are  reorganized  and 
wording  changes  are  made  to  make  the 
regulation  more  concise  and  easier  to 
read  and  understand.  FSA  is  developing 
a  separate  handbook  to  address  internal 
operating  procedures.  This  handbook 
will  not  be  published  in  the  Federal 
Register,  but  will  be  available  to  the 
public  upon  request. 

For  example,  in  this  rule.  FSA  is 
removing  the  specific  references  to 
Exhibit  D,  "Shared  Appreciation 
Agreement,"  which  is  being  made  into 
Form  FSA  1951-64.  FSA  will  continue 
to  use  these  types  of  specialized  forms. 
However,  since  these  matters  involve 
internal  operating  procedures,  the  form 
will  be  contained  in  FSA's  internal 
instructions  only,  with  the  regulation 
referencing  only  that  a  form  will  be 
executed.  Other  clarifications  are  made 
on  how  to  execute,  service  and  collect 
Shared  Appreciation  Agreements.  This 
change  will  clarify  that  acceleration  of 
the  loan  triggers  acceleration  of  the 
SAA. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Debt  restructuring, 
Credit,  Loan  programs — agriculture. 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing  loans — 
servicing. 

For  the  reasons  stated  in  the 
preamble,  the  Farm  Service  Agency 
amends  7  CFR,  part  1951  as  follows: 

PART  1951— SERVIONQ  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989:  and 
42  U.S.C.  1480. 

Subpart  S — Farm  Loan  Programa 
Account  Sarvicing  Policlaa 

2.  Section  1951.901  is  amended  by 
adding  a  new  sentence  after  the  second 
sentence  to  read  as  follows: 

§1951.901    Purpoae. 

*  *  *  Shared  Appreciation  Loans 
(SA)  may  be  reamortized  under  this 
subpart  if  the  borrower  also  has 


outstanding  Farm  Loan  Programs 
loans.  •  •  • 

3.  Section  1951.909  is  amended  by    - 
revising  paragraphs  (e)(2)(viii), 
(e)(2)(vii)  introductory  text,  and 
(e)(2)(viii)(A),  (h)(3)(viii),  and  (j)  to  read 
as  follows  and  by  removing  paragraphs 
(k),  (1).  and  (m): 

f  1961.909    Procaaaing  prfmary  loan 
aarvtca  programs  requasts. 

(e)'  •  ' 

(2)«  •  • 

(vii)  Reamortized  installments  usually 
will  be  scheduled  for  repayment  within 
the  remaining  time  period  of  the  note  or 
assumption  agreement  being 
reamortized.  If  repayment  is  extended, 
the  new  repayment  period  plus  the 
period  the  loan  has  been  in  effect  may 
not  exceed  the  maximiun  number  of 
years  for  that  type  of  loan  as  set  forth 
below,  or  the  useful  life  of  the  sectirity, 
whichever  is  less: 

(A)  FO,  Syv,  RL,  EE.  and  EM  loans 
may  not  exceed  40  years  from  the  date 
of  the  original  note  or  assumption 
agreement. 

(B)  EE  loans  for  real  estate  purposes, 
which  are  secured  by  chattels  only,  may 
be  reamortized  over  a  period  not  to 
exceed  20  years  fit>m  the  date  of  the 
original  note  or  assumption  agreement. 

(C)  RHF  loans  may  not  exceed  33 
years  from  the  date  of  the  original  note 
or  assumption  agreement. 

(D)  SA  loans  may  not  exceed  25  years 
from  the  date  of  the  original  amortized 
note. 

(viii)  The  interest  rate  will  be  as 
follows: 

(A)  The  interest  rate  will  be  the 
current  interest  rate  in  effect  on  the  date 
of  reamortization  (the  date  the  new  note 
is  signed  by  the  borrower),  or  the 
interest  rate  on  the  original  Promissory 
Note  to  be  reamortized,  whichever  is 
less.  In  the  case  of  a  limited  resource 
loan,  it  will  be  the  limited  resource  FO 
or  SW  loan  rate  or  the  original  loan  note 
rate,  whichever  is  less.  SA  loans  will  be 
remortized  at  the  current  nonprogram 
interest  rate  in  effect  on  the  date  of 
reamortization  or  the  nonprogram 
interest  rate  on  the  original  amortized 
note,  whichever  is  less. 

•  *        •        *        • 

(h)*  •  • 

(3)«  •  • 

(viii)  Upon  pajrment  by  the  borrower 
of  current  market  value  buyout,  the 
security  instruments  will  be  released  for 
the  Farm  Loan  Programs  loans  bought 
out. 

•  •        •        •        • 

(j)  Processing  of  writedown.  The 
DALRS  computer  program  will  be  used 
to  determine  the  notes  and  amoimt  to  be 
written  down.  The  borrower's  account 
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will  be  crediteld  for  the  amount  written 
down  and  the  loans  remaining  after 
writedown  will  be  rescheduled  or 
reamortized. 

(1)  A  separate  note  will  be  signed  for 
each  loan  being  reamortized. 

(2)  If  any  loan  written  down  was 
secured  by  real  estate,  the  borrower 
must  enter  into  a  "Shared  Appreciation 
Agreement."  This  agreement  provides 
for  FSA  to  collect  back  all  or  part  of  the 
amount  vmtten  down  by  taking  a  share 
in  any  positive  appreciation  in  the  value 
of  the  real  property  securing  the  SAA 
and  the  remaining  debt  after  the 
writedown.  The  maximum  amount  of 
shared  appreciation  collected  will  not 
exceed  the  amount  written  down.  If  a 
borrower's  FLP  loan  was  not  secured  by 
real  estate,  the  borrower  will  not  be 
required  to  enter  into  a  shared 
appreciation  agreement. 

(3)  A  lien  will  be  taken  on  assets  in 
accordance  with  §  1951.910.  The 
Agency's  real  estate  liens  will  be 
maintained  even  if  the  writedown  of  the 
borrower's  debt  results  in  all  real  estate 
debts  to  the  Agency  being  written  down. 
The  Agency's  real  estate  lien  will  not  be 
surbordinated  to  increase  the  amount  of 
the  prior  liens  during  the  shared 
appreciation  period. 

4.  Section  1951.914  is  amended  to 
read  as  follows: 


§1961.914    Servicing  Shared  Appreciation 
Agraamants. 

(a)  (Reserved)  • 

(b)  When  shared  appreciation  is  due. 
Shared  appreciation  is  due  at  the  end  of 
the  term  of  the  Shared  Appreciation 
Agreement,  or  sooner,  if  one  of  the 
following  events  occurs: 

(1)  The  sale  or  conveyance  of  any  or 
all  the  real  estate  security,  including 
gift,  contract  for  sale,  purchase 
agreement,  or  foreclosure.  Transfer  to 
the  spouse  of  the  borrower  in  case  of  the 
death  of  the  borrower  will  not  be  treated 
as  a  conveyance;  until  the  spouse 
further  conveys  the  property; 

(2)  Repayment  of  the  loans;  or  the 
loans  are  otherwise  satisfied; 

(3)  The  borrower  or  surviving  spouse 
ceases  farming  operations  or  no  longer 
receives  farm  income,  including  lease 
income;  or 

(4)  The  notes  are  accelerated. 

(c)  Determining  the  amount  of  shared 
appreciation  due.  (1)  The  current 
market  value  of  the  real  estate  property 
will  be  determined  based  on  a  current 
appraisal.  If  only  a  portion  of  the  real 
estate  is  sold,  an  appraisal  vtrill  only  be 
done  on  the  real  estate  being  considered 
for  release.  For  these  cases,  an  appraisal 
may  be  required  to  determine  the 
market  value  of  the  property  at  the  time 
the  SAA  was  signed  if  such  value 


cannot  be  obtained  through  another 
method. 

(2)  (Reserved) 

(3)  Shared  appreciation  will  be  due  if 
there  is  a  positive  difference  between 
the  market  value  of  the  security 
property  at  the  time  of  calculation  and 
the  market  value  of  the  security 
property  as  of  the  date  of  the  SAA.  The 
maximum  appreciation  requested  will 
not  be  more  than  the  total  amount 
written  down.  The  amount  of  shared 
appreciation  will  be: 

fi)  75%  of  any  positive  appreciation  if 
any  one  of  the  events  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  occur  within  4  years  or  less  from 
the  date  of  the  SAA;  or 

(ii)  50%  of  any  positive  appreciation 
if  any  one  of  the  events  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  occurs  more  than  4  years  from 
the  date  of  the  SAA,  or  if  the  term  of  the 
SAA  expires. 

(4)  [Reserved] 

(5)  When  the  full  amount  of  the 
appreciation  due  under  this  section  and 
any  remaining  FSA  debt  is  paid  in  full 
and  credited  to  the  account,  the 
borrower  will  be  released  from  liability. 

(6)  Shared  appreciation  that  will 
become  due  will  be  included  in  the 
amount  owed  to  FSA,  such  as  with  any 
debt  settlement.  Nonamortized  shared 
appreciation  may  be  assumed  and 
amortized  on  program  or  nonprogram 
terms  based  on  the  transferee's 
eligibility  as  contained  in  subpart  A  of 
part  1965  of  this  chapter. 

(d)  [Reserved] 

(e)  Shared  appreciation  amortization. 
Shared  appreciation  may  be  amortized 
to  a  nonprogram  loan  for  borrowers  who 
will  continue  with  FSA  on  program 
loans.  Shared  appreciation  will  not  be 
amortized  if  the  amount  is  due  because 
of  acceleration,  payment  in  fiill  or 
satisfaction  of  the  debt,  or  the  borrower 
ceases  farming.  The  amount  due  may  be 
amortized  as  an  SA  loan  under  the 
following  conditions: 

(1)  The  borrower  must  have  a  feasible 
plan  as  defined  in  §  1951.906  including 
the  SA  loan  payment. 

(2)  The  borrower  must  be  unable  to 
pay  the  shared  appreciation,  or  obtain 
the  funds  elsewhere  to  pay  the  shared 
appreciation. 

(3)  [Reserved] 

(4)  [Reserved] 

(5)  The  loan  term  will  be  based  on  the 
borrower's  repayment  ability  and  the 
life  of  the  seciuity,  not  to  exceed  25 
years. 

(6)  The  Interest  rate  will  be  the 
nonprogram  real  property  rate  contained 
in  RD  Instruction  440.1  (available  in  any 
FSA  office.) 

(7)  A  lien  will  be  obtained  on  any 
remaining  FSA  security,  or  if  there  is  no 


security  remaining,  the  best  lien 
obtainable  on  any  other  real  estate  or 
chattel  property  sufficient  to  secure  the 
SA  note,  if  available. 

(8)  The  borrower  will  sign  a 
promissory  note  for  each  SA  loan 
established. 

(9)  If  the  borrower  has  outstanding 
FLP  loans,  and  becomes  delinquent  or 
financially  distressed  as  defined  in 

§  1951.906,  the  SA  loan  may  be 
considered  for  reamortization  as  set 
forth  in  §  1951.909(e). 

(f)  Priority  of  collection  application. 
Proceeds  from  the  sale  of  security 
property  will  first  be  applied  to  any 
prior  lienholder's  debt,  then  to  any 
shared  appreciation  due.  and  to  the 
balance  of  outstanding  FLP  loans  in 
accordance  with  subpart  A  of  this  part. 

(g)  Subordination.  Subordination  of 
FSA's  lien  on  property  securing  the 
Shared  Appreciation  Agreement  may  be 
approved  and  processed  in  accordance 
with  subpart  A  of  part  1965  of  this 
chapter  provided  the  prior  lien  debt  is 
not  increased. 

5.  Section  1951.950  is  amended  to 
revise  the  QMS  control  number  "0575- 
0133"  in  the  first  and  last  sentences  to 
read  "0560-0161". 

6.  Exhibit  D  is  removed  and  reserved. 

Signed  in  Washington.  D.C.,  on  January  26, 
1998. 

August  Schumacher,  Jr., 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Sennces. 

[PR  Doc.  98-3314  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  96-CE-35-AD;  Amendment  39- 
10213;  AD  97-24-06] 

RIN  2120-AA64 

Airworthiness  Diracth^as;  Glasflugal 
Modala  Standard  Liballa  and  Standard 
Libelle  201  B  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Glasflugel  Models  Standard 
Libelle  and  Standard  Libelle  201  B 
sailplanes.  This  action  requires 
inspecting  the  aileron  operating  lever's 
actuating  shaft  welded  seams  for  cracks; 
modifying  or  replacing  the  actuating 
shaft,  if  cracked;  and,  if  no  cracks  are 
found,  eventually  modifying  or 
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replacing  the  shaft.  Cracks  found  in  the 
welded  seams  of  the  actuating  shaft 
prompted  this  action.  The  actions 
specined  by  this  AD  are  intended  to 

f>revent  cracks  in  the  aileron  operating 
ever's  actuating  shaft  welded  seams, 
which,  if  not  detected  and  corrected, 
could  cause  loss  of  control  of  the 
sailplane. 

DATES:  Effective  March  13, 1998. 
A0CMC88ES:  Service  information  that 
pertains  to  this  AD  may  be  obtained 
nrom  Clasflugel,  c/o  H.  Streifeneder, 
Clasfaser-Flugzeug  Service  GmbH, 
Hofsner  Weg,  D-72582  Grabenstetten, 
Germany.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
OfBce  of  the  Regional  Counsel, 
Attention:  Rules  Docket  96-CE-35-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
Qty,  Missouri  64106. 
FON  nmTHER  mFOAMATION  CONTACT:  Mr. 
).  Mike  Kiesov,  Project  OfBcer, 
Sailplanes,  FAA.  Small  Airplane 
Dir«ctorate,  1201  Walnut,  suite  900, 
Kansas  Qty,  Missouri  64106;  telephone 
(816)  426-6932.  facsimile  (816)  426- 
2169. 
SUPPtAKNTARY  MFOMMATKM: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Glasflugel  Models  Standard 
Libelle  and  Standard  Li  be  lie  201  B 
Sailplanes  was  published  in  the  Federal 
Register  on  December  10, 1996  (61  FR 
65006).  The  action  proposed  to  require 
in^MCting  the  aileron  operating  lever's 
actuating  shaft  welded  seams  for  cracks. 
If  cracks  are  found,  the  proposal 
specifies  repairing  and  modifying,  or 
replacing  the  actuating  shaft.  If  no 
cracks  are  found,  the  actuating  shaft 
would  be  modified  or  replaced  at  a  later 
time.  Accomplishment  of  these  actions 
was  proposed  in  accordance  with  the 
Glasraser-Flugzeug-Service  GmbH 
Technical  Note  (TN)  201-33,  dated 
March  4, 1996.  Based  upon  the 
difficulty  in  obtaining  the  above- 
referenced  technical  note  for  U.S. 
operators  of  the  affected  airplanes,  the 
FAA  is  revising  the  proposal  to  include 
an  AD  appendix  which  incorporates  the 
Accomplishment  Instructions  and 
Figures  of  the  Glasfaser-Flugzeug  GbmH 
Technical  Note  TN  201-33,  dated  March 
4.1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above  including  the 
referenced  service  information,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  except  for  the 
addition  of  the  appendix  described 
above  and  minor  editorial  corrections. 

Cost  Impact 

The  FAA  estimates  that  108  sailplanes 
in  the  U.S.  registry  will  be  affiacted  by 
this  AD;  that  it  will  take  approximately 
4  workhours  per  sailplane  to 
accomplish  the  inspection,  repair  and 
modification;  or  that  it  will  take  3 
workhours  per  sailplane  to  inspect  and 
replace  the  lever  shaft;  and  that  the 
average  labor  rate  is  estimated  to  be 
approximately  $60  an  hour.  Material 
cost  for  the  modification  is 
approximately  $10  per  sailplane,  and  a 
replacement  shaft  piart  costs  $140  per 
sailplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $27,000 
($250  per  sailplane)  if  all  shafts  are 
modified,  or  $34,560  ($320  per 
sailplane)  if  all  shafts  are  replaced.  This 
figure  is  based  on  the  presumption  that 
no  affected  sailplane  owner/operator 
has  accomplished  the  inspection  or 
modification. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
%vill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-24-06.    GiMflugel:  Amendment  39- 
10213;  Docket  No.  96-CB-35-AO. 

Applicability:  Models  Standard  Libelle  and 
Standard  Libelle  201  B  Sailplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wneuier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afFected,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  cracks  in  the  aileron  operating 
lever's  actuating  shaft  welded  seams,  which, 
if  not  detected  and  corrected,  could  cause 
loss  of  control  of  >he  sailplane,  accomplish 
the  following: 

(a)  Within  the  next  30  calendar  days  after 
the  effiArtive  date  of  this  AD.  inspect  for 
cracks  in  the  paint  of  the  aileron  operating 
lever's  actuating  shaft  welded  seams  using  a 
magnifying  glass  (2x  minimum)  and  a 
flashlight,  and  if  then  are  cracks  in  the  paint, 
then  prior  to  further  flight,  remove  the 
actuating  shaft  and  perrorm  a  dye-penetrant 
inspection  for  cracks  in  accordance  with 
Method  1  in  the  Accomplishment 
Instructions  section  and  Figure  1  of  the 
Appendix  to  this  AD. 

(1)  If  cracks  are  seen  in  the  actuating  shaft, 
prior  to  further  fligl.T.  either: 

(i)  Repair  any  cracked  welded  seams,  and 
modify  the  shaft  in  accordance  with  Method 
2  of  the  Accomplishment  Instructions  and 
Figure  2  in  the  Appendix  of  this  AD;  or, 

(ii)  Remove  and  replace  the  shaft  with  a 
new  Glasflugel  reinforced  shaft  in  accordance 
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with  Figure  1  and  Method  3  in  the 
Accomplishment  Instructions  in  the 
Appendix  of  this  AD. 

(2)  If  no  cracks  are  found,  within  the  next 
3  calendar  months  after  the  inspection 
required  by  paragraph  (a)  of  this  AD,  either. 

(i)  Modify  the  aileron  op>erating  lever's . 
shaft  in  accordance  with  Method  2  of  the 
Accomplishment  Instructions  in  the 
Appendix  of  this  AD;  or, 

(ii)  Remove  and  replace  the  shaft  with  a 
new  Glasflugel  reinforced  shaft  in  accordance 
with  Method  3  in  the  Accomplishment 
Instructions  and  Figure  1  in  the  Appendix  of 
thisAO. 

Note  2:  The  FAA  recommends  that  the 
shafts  be  finished  with  zinc-chromate  primer 
and  paint  with  a  grayish-green  shade. 

(b)  After  completing  any  action  described 
in  paragraph  (a)  or  any  sub-paragraph  of  (a) 
in  this  AD,  prior  to  further  flight,  check  and 
adjust  the  aileron  deflection  range  in 
accordance  with  the  "Remarks"  paragraph  in 
the  Accomplishment  Instructions  in  the 
Appendix  of  this  AD. 

(c)  Accomplishing  all  of  the  actions 
specified  in  the  Accomplishment 
Instructions  section  of  Glas&ser-Flugzeug 
Service  GmbH  Technical  Note  201-33,  dated 
March  4, 1996,  incorporates  the  intent  of  this 
AD.  No  further  action  is  required. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 


forwarded  through  an  approiniate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street.  Kansas  City,  Missouri. 

Appendix  to  AD  97-24-06— Aileron 
Actuating  Shaft 

Accomplishment  Instructions 
Method  1: 

Note:  The  term  "WIG-inert  protective 
atmosphere  welding  system"  used  within  the 
Appendix  text  has  die  U.S.  equivalent  of 
Tungsten  Inert  Gas  (TIG)  welding  system. 

Using  a  magnifying  glass  (2x  minimum) 
and  a  flashlight,  inspect  the  aileron  actuating 
shaft  in  the  fuselage  (see  Figure  1)  near  the 
welding  seams  for  cracks  in  the  fwint.  If  there 
is  any  cracked  paint  on  the  actuating  shaft, 
prior  to  further  flight,  remove  the  actuating 
shaft  and  inspect  for  cracks  in  the  shaft  and 
welding  seams  using  a  dye-penetrant 
method.  If  there  are  no  cracks  or  any  other 
damage,  flying  operation  can  continue  until 
the  accumulation  of  8  calendar  months  after 
the  initial  inspection  required  by  this  AD.  at 
which  time  Method  2  or  Method  3  shall  be 
accomplished.  If  cracks  are  found,  prior  to 
further  flight,  accomplish  Method  2  or 
Method  3. 

Note:  In  Figure  2,  the  doubler  has  physical 
dimensions  of:  90  mm  x  12  nun  x  i  mm,  with 
the  ends  having  a  radius  of  6  mm. 


Appendix  to  AD  97-24-06— Aileron 
Actuating  Shaft 

Method  2: 

Remove  all  paint.  Weld  (grove  welding)  all 
cracks.  Weld  the  joints  with  the  WIG-inert 
protective  atmosphere  welding  system 
(wolfram  inert  gas  welding  system)  with 
welding  material  1.7734.2.  Weld  the  plates 
(position  7)  to  the  actuating  shaft  according 
to  Figure  2.  Finish  the  actuating  shaft  with 
primer  and  paint  (paint  type  RAL  7003). 
Reinstall  the  aileron  actuating  shaft 

Note:  Method  2  in  the  Appendix  refers  to 
welding  material  1.7734.2.  The  FAA  and  the 
LBA  were  unable  to  determine  the  U.S. 
equivalent  to  this  material.  The 
recommended  options  would  be  to  order  the 
original  part  from  the  manufacturer,  order  the 
welding  material  from  the  manufocturer,  or 
order  welding  material  1.7734.2  from 
Germany,  Italy  or  France. 

Method  3: 

As  an  alternative  to  Method  2,  replace  the 
original  actuating  shaft  with  a  new  reinforced 
shaft  according  to  Figure  1. 

Mass  and  balance:  Not  Affected. 

Appendix  to  AD  97-24-06 — Aileron 
Actuating  Shaft 

Remarks 

Fot  rigging  and  derigging  procedures,  refer 
to  the  flight  manual,  page  El 2.  After 
accomplishing  repairs  according  to  Method 
2,  or  replacement  of  the  actuating  shaft 
according  to  Method  3,  the  aileron 
deflections  must  be  checked.  Plates,  welding 
material,  and  spare  parts  as  mentioned  are 
available  from  the  manufecturer. 
eiujNQ  oooe  4aio-i3-p 
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(g)  This  amendment  (39-10213)  becomes 
effective  on  March  13, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
Febniaiy  2, 1998. 

CaroIaniM  L.  Cabrini. 

Acting  Manager.  Small  Airplane  Diiectorate, 
Aiicmft  Certification  Service. 
(FR  Doc  9S-3130  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doctot  Na  97-CE-84-AO;  Anwndment  3»- 
10315;  AO  96-04-02] 

RIN2120-AA64 

Alrworthinoas  Diractives;  HOAC 
Austria  Model  DV  20  Katana  AirplanM 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendmmt  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  HOAC  Austria  Model  DV  20 
Katana  airplanes.  This  AD  requires 
replacing  the  nose  wheel  leg  of  the  nose 


landing  gear  (NLG)  with  a  part  of 
improved  design.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Austria.  The 
actions  sped  Had  by  this  AD  are 
intended  to  prevent  NLG  collapse 
caused  by  cracks  in  the  welding  of  the 
nose  wheel  tappet  of  the  NLG,  which 
could  result  in  the  inability  to  control 
the  airplane  during  landing,  takeoff,  and 
other  ground  operations. 

EFFECTIVE  DATE:  March  24. 1998. 
ADDRESSES:  Service  information  that 
relates  to  this  AD  may  be  obtained  firom 
Diamond  Aircraft  Industries,  Cm.b.H., 
N.A.  Otto-Strabe  5,  A-2700,  Wiener 
Neustadt,  Austria.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
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Region,  Office  of  the  Regional  Counsel, 
Attention;  Rules  Docket  No.  97-CE-84- 
AD.  Room  1558,  601  E.  12th  SUwt. 
Kansas  Qty.  Missouri  64106. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  P.  Chudy.  Aerospace  Engineer. 
Small  Airplane  Directorate,  Aircraft 
CertiHcation  Service,  FAA,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile;  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  HOAC  Austria  Model  DV  20 
Katana  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  7, 
1997  (62  FR  60183).  The  NPRM 
proposed  to  require  replacing  the  nose 
wheel  leg  of  the  NLG  with  a  part  of 
improved  design,  nose  wheel  leg 
version  "B",  in  accordance  with  the 
applicable  maintenance  manual. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Austria. 

Interested  persons  have  been  afl^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Detennination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  approximately  S60 
per  hour.  Parts  cost  approximately  $900 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  S19,200,  or 
$960  per  airplane. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  5nal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  l>e  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pait  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Aytherity:  49  U.S.C  106(g),  40113, 44701. 

f3S.l3    [Amwided) 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9S-04-02    Hoac  Austria:  Amendment  39- 
10315;  Docket  No.  97-CE-«4-AD. 

Applicability:  Model  DV  20  Katana 
airplanes,  serial  numbers  20.005  through 
20.160,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opeFstor  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  pmragraph  (c)  of  this  AD.  . 
The  request  should  include  an  assessment  of 
the  eSiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condiUon  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciRc  proposed  acUons  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  nose  landing  gear  [NUG] 
collapse  caused  by  cracks  in  the  weldiag  of 
the  nose  wheel  tappet  of  the  NLG,  which 
could  result  in  the  inability  to  control  the 
airplane  during  landing,  takeoff,  and  other 
ground  operations,  accomplish  the  following: 

(a)  Replace  the  nose  wheel  leg  of  the  NLG 
with  a  part  of  improved  design,  nose  wheel 
leg  version  "B",  in  accordance  with  the 
applicable  maintenance  manual. 

Note  2:  Diamond  Aircraft  Industries 
Service  Bulletin  No.  20-32.  dated  April  5, 
1996,  specifies  the  replacement  required  by 
this  AD  for  the  HOAC  Austria  Model  DV  20 
Katana  airplanes. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  RegulaUons  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Wahiut,  suite  900. 
Kansas  Qty.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane  . 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Diamond  Aircraft  Industries 
Service  Bulletin  No.  20-32,  dated  April  5, 
1996.  should  be  directed  to  Diamond  Aircraft 
Industries  G.m.b.H.,  N.A.  Otto-Strabe  5,  A- 
2700,  Wiener  Neustadt.  Austria.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  15S8, 601  E.  12th  Street, 
Kansas  City,  Missouri. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Austrian  AD  No.  86,  dated  May  29, 1996. 

(e)  This  amendment  (39-10315)  becomes 
effective  on  March  24, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
February  2. 1998. 
CaroUniie  L.  Caivuii, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  98-3225  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtstion  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-93-AD:  Amendment  39- 
10314;  AD  98-04-^)1] 


RIN  212fr-AA64 

Airworthiness  Directhres;  EXTRA 
Flugzeugbau  GmbH  Model  EA-300/S 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule.  ■ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  EXTRA  Flugzeugbau 
GmbH  Model  EA-300/S  airplanes.  This 
AD  requires  modifying  the  canopy 
latches  or  replacing  the  canopy  latches 
with  parts  of  improved  design.  This  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
canopy  while  the  airplane  is  in  flight 
because  of  cracked  canopy  latches, 
which  could  result  in  loss  of  the  canopy 
and  possible  loss  of  control  of  the 
airplane. 
DATES:  Effective  March  24, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  March  24, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
EXTRA  Flugzeugbau  GmbH,  Flugplatz 
Dinslaken,  46569  Hiinxe,  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-93-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900.  Kansas  City, 
Missouri  64106;  telephone;  (816)  426- 
6934;  facsimile:  (816)  426-2169. 
8UPPI.BMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  EXTRA  Flugzeugbau 
GmbH  Model  EA-300/S  airplanes  was 


published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  5,  1997  (62  FR  59827). 
The  NPRM  proposed  to  require 
modifying  the  canopy  latches  or 
replacing  the  canopy  latches  with  parts 
of  improved  design,  part  number  (P/N) 
PC-23303.8P1  for  both  front  latches  and 
the  rear  right;  and  P/N  PC-23303.8P2 
for  the  rear  left.  Accomplishment  of  the 
proposed  actions  would  be  in 
accordance  with  EXTRA  Service 
Bulletin  No.  300-3-94,  dated  August  3, 
1994. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
.  upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  25  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
3  workhou_p  per  airplane  to  accomplish 
the  modifications  or  replacements,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $100  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $7,000,  or  $280  per  airplane. 

DiCRerences  Between  the  German  AO, 
the  Service  Bulletin,  and  This  AD 

German  AD  94-258,  dated  August  25, 
1994,  and  EXTRA  Service  Bulletin  No. 
300-3-94,  dated  August  3,  1994,  both 
give  the  owners/operators  of  certain 
Model  EA-300/S  airplanes  the  option  of 
(1)  repetitively  inspecting  the  canopy 
latches  until  cracks  are  found,  and  then 
modifying  or  replacing  (with  parts  of 
improved  design)  any  cracked  latches; 
or  (2)  immediately  modifying  the 
existing  latches  or  replacing  the  latches 
with,  parts  of  improved  design. 

The  FAA's  policy  is  to  provide 
corrective  action  that  will  eliminate  the 
need  for  repetitive  inspections.  The 


FAA  has  determined  that  long-term 
operational  safety  will  be  better  assured 
by  design  changes  that  remove  the 
source  of  the  problem,  rather  than  by 
repetitive  inspections  or  other  special 
procedures. 

Because  the  modification  or 
replacement  (with  parts  of  improved 
design)  of  the  canopy  latches  eliminates 
the  need  for  repetitive  inspections,  this 
AD  differs  from  the  service  bulletin  and 
the  German  AD  in  that  it  will  mandate 
either  modification  or  replacement  of 
the  canopy  latches  regardless  of 
condition. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the  ~ 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    (Anwndadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-04-01     Extra  Flugieugbau  GMBH: 

Amendment  39-10314:  Docket  No.  97- 
CE-93-AD 

Applicability:  Models  EA-300/S  airplanes, 
serial  numbers  01  through  24,  certificated  in 
any  category. 

Neta  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  re<juirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  canopy  while  the 
airplane  is  in  flight  because  of  cracked 
canopy  latches,  which  could  result  in  loss  of 
the  canopy  and  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Modify  all  canopy  latches  or  replace  alt 
canopy  latches  with  parts  of  improved 
design,  part  number  (P/N)  PC-23303.8P1  for 
both  front  latches  and  the  rev  right:  and  P/ 

N  PC-23303.8P2  for  the  rear  left.  Accomplish 
the  modifications  or  replacements  in 
accordance  with  the  Instructions  section  of 
EXTRA  Service  Bulletin  No.  30O-3-94.  dated 
August  3, 1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Martager.  Small  Airplane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  City.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Mainteitance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  infoimation 
related  to  EXTRA  Service  Bulletin  No.  300- 
3-94.  dated  August  3.  1994.  should  be 
directed  to  EXTRA  Flugzeugbau  GmbH. 
Flugplatz  Dinslaken,  46569  Hiinxe,  Germany. 
This  service  information  may  be  examined  at 
the  FAA.  Central  Region.  Office  of  the 
Ragional  Counsel.  Room  1558. 601  E.  12th 
Street,  Kansas  City,  Missouri. 


(e)  The  modifications  or  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  EXTRA  Service  Bulletin  No. 
300-3-94,  dated  August  3, 1994.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  EXTRA 
Flugzeugbau  GmbH,  Flugplatz  Dinslaken. 
46569  Hiioxe,  Germany.  Copies  may  be 
inspected  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW,  suite  700.  Washington. 
DC. 

Nota  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  94-258.  dated  August  25. 
1994. 

(f)  This  amendment  (39-10314)  becomes 
effective  on  March  24. 1998. 

Issued  in  Kansas  Qty.  Missouri,  on 
February  2. 1998. 
Carolanna  L  Cabrini, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  98-3226  Filed  2-9-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  97-CE-43-A0;  Amendmenl  39- 
10317;  AD  99-04-04] 

roN2120-nAA94 

Airwortttlneaa  Directivee;  SOCATA- 
Qroupe  AEROSPATIALE  Model  TBM 
TOOAlrpianea 

aqency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

nummary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  SOCATA-Groupe 
AEROSPATIALE  (Socata)  Model  TBM 
700  airplanes.  This  AD  requires 
replacing  the  starter  generator  mounting 
adapter  with  a  part  of  improved  design. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MG\i)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  starter  generator 
caused  by  failure  of  the  starter  generator 
mounting  adapter,  which  could  result  in 
loss  of  electrical  power. 
dates:  Effective  March  24,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  24, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 


SOCATA-Groupe  AEROSPATIALE. 
Socata  Product  Support,  Ae'roport 
Tarbes-Ossun-Lourdes.  B  P  930,  65009 
Tarbes  Cedex,  France;  telephone: 
62.41.74.26;  facsimile:  62.41.74.32;  or 
the  Product  Support  Manager, 
SOCATA-Groupe  AEROSPATL\LE. 
North  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  964-6877;  facsimile: 
(954)  964-1668.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No,  97-CE-43- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900,  Kansas  City. 
Missouri  64106;  telephone:  (816)  426^ 
6934;  facsimile:  (816)  426-2169. 
SUPPI-EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Socata  Model  TBM  700 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  7. 
1997  (62  FR  60184).  The  NPRM 
proposed  to  require  replacing  the  starter 
generator  mounting  adapter  with  a  part 
of  improved  design  by  incorporating 
Socata  Kit  No.  OPT70K0058-24. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be 
required  in  accordance  with  Socata 
Service  Bulletin  No.  SB  70-072,  dated 
January  1996. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
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and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  55  airplanes 
in  the  U.S.  registry  will  be  afiiscted  by 
this  AD. 

This  replacement  will  take 
approximately  2  workhours  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  approximately  $60  an  hour.  Parts  to 
accomplish  this  AD  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
owners/operators  of  the  affiacted 
airplanes.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
0(>erators  is  estimated  to  be  $6,600,  or 
$120  per  airplane. 

Difierences  Between  the  French  AO,  the 
Service  Bulletin,  and  This  AD 

French  AD  95-242(B)Rl.  dated 
February  28. 1996,  and  Socata  Service 
Bulletin  No.  SB  70-072,  dated  January 
1996,  both  give  the  owners/ofwrators  of 
certain  Model  TBM  700  airplanes  the 
option  of  replacing  the  starter  generator 
mounting  adapter  immediately  or 
inspecting  this  adapter  for  cracks  every 
25  hours  time-in-service  (TIS)  up  to  100 
hours  TIS,  at  which  time  the 
replacement  is  mandatory.  This  allows 
the  owners/operators  the  option  of 
having  their  airplanes  inspected  up  to 
three  times  before  mandatory 
replacement,  provided  no  cracked 
adapters  were  found,  which,  if  found 
cracked,  would  require  immediate 
replacement. 

The  FAA  has  determined  that,  since 
the  parts  for  the  replacement  are  free; 
the  parts  are  available;  and  the  action 
takes  less  than  2  workhours  to 
accomplish.  25  hours  TIS  will  be 
adequate  time  to  incorporate  the 
replacement.  This  AD  will  require 
replacing  the  starter  generator  mounting 
adapter  within  25  hours  TIS,  and  will 
not  allow  the  option  of  repetitively 
inspecting  every  25  hours  TIS  up  to  100 
hoitfs  TIS. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (l)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Fetmiary  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reftnence, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40113, 44701. 

§39.13    [AmandadI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  fMows: 

98  04  04    Socata-Gronpe  Aerospatiale: 

Amendment  39-10317;  Docket  No.  97- 
CE-43-AD. 

Applicability:  Model  TBM  700  airplanes, 
serial  numbers  1  through  109.  certificated  in 
any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  dddress  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  the  starter  generator 
caused  by  ^ilure  of  the  starter  generator 
mounting  adapter,  which  could  result  in  loss 
of  electrical  power,  accomplish  the 
following: 

(a)  Replace  the  starter  generator  mounting 
adapter  with  a  part  of  improved  design  by 


incorporating  Socata  Kit  No.  OPT70K0058- 
24.  This  replacement  shall  be  accomplished 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Socata  Service 
Bulletin  No.  SB  70-072,  dated  January  1996. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  Cfty.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Socata  Service  Bulletin  No.  SB  70- 
072,  dated  January  1996,  should  be  directed 
to  SOCATA-Groupe  Aerospatiale,  Socata 
Product  Support,  Aeroport  Taibes-Ossun- 
Lourdes.  B  P  930, 65009  Tarbes  Cedex, 
France;  or  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  964-6877;  facsimile:  (954) 
964-1688.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri. 

(e)  The  replacement  required  by  this  AO 
shall  be  done  in  accordance  with 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Socata  Service  Bulletin  No.  SB  70- 
072,  dated  January  1996.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  SOCATA-Groupe 
Aerospatiale,  Socata  Product  Support, 
Aeroport  Tarbes-Ossun-Lourdes,  B  P  930, 
65009  Tarbes  Cedex,  France,  or  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines,  Florida  33023.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  die  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  95-242(B)Rl,  dated  February 
28, 1996. 

(f)  This  amendment  (39-10317)  becomes 
effective  on  March  24, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
February  2, 1998. 

CaroUniie  L.  Cabrini. 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-3231  Filed  2-9-98;  8:45  am] 

BILUNQ  CODE  4«1»-1»^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Admintetration 
14  CFR  Part  39 

[Doolwt  No.  •7-CE-77-AO:  Ainendmenl  39- 
10316:  AO  M-4M-03] 

RIN  2120-VUe4 

Alrworthinaea  Directivea;  SOCATA- 
Qroupe  AEROSPATULE  Models  TB9. 
TB10.  TB20,  TB21.  and  TB200 
Airplanes 

AQ0ICV:  Federal  Aviation 
Administration,  DOT. 
ACmON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Socata-Groupe 
Aerospatiale  (Socata)  Models  TB9, 
TBIO.  TB20.  TB21.  and,TB200 
airplanes.  This  AD  requires  inspecting 
the  bolts  and  spacers  of  the  upper 
attachments  of  the  front  belts  for  cracks, 
dents,  etc.  (damage):  replacing  any 
damaged  Ixilts  or  spacers;  incorporating 
a  front  belts  upper  attachment 
reinforcement  kit;  and  reconditioning 
the  belts.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  upf>er 
seat  belt  attachment  caused  by  excessive 
loads  on  the  upper  attachment  of  the 
belt,  which  could  result  in  bodily  iniury 
to  the  occupants  during  landing. 

DATCS:  Effective  March  24, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  24, 
1998. 

AOOncsscS:  Ser\'ice  information  that 
applies  to  this  AD  may  be  obtained  from 
Socata-Groupe  Aerospatiale,  Socata 
Product  Support.  Aeroport  Tarbes- 
Ossun-Lourdes,  B  P  930.  65009  Tarbes 
Cedex.  France;  telephone:  62.41.74.26: 
facsimile:  62.41.74.32;  or  the  Product 
Support  Manager.  Socata-Groupe 
Aerospatiale.  North  Perry  Airport,  7501 
Pembroke  Road.  Pembroke  Pines. 
Florida  33023;  telephone:  (954)  964- 
6877;  facsimile:  (954)  964-1668.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-77-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW, 
suite  700.  Washington,  DC. 


POft  FURTHER  MFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate.  1201 
Wahiut  Street,  suite  900.  Kansas  Qty. 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 

SUPPt-EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Socata  Models  TB9, 
TBIO.  TB20,  TB21,  and  TB200  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  7, 1997  (62  FR 
60189).  The  NPRM  proposed  to  require 
inspecting  the  bolts  and  spacers  of  the 
upper  attachments  of  the  front  belts  for 
cracks,  dents,  etc.  (damage);  replacing 
any  damaged  bolts  or  spacers: 
incorporating  a  front  belts  upper 
attachment  reinforcement  kit;  and 
reconditioning  the  belts. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  Socata  Service  Bulletin 
No.  SB  10-103  and  Socata  Service 
Bulletin  No.  SB  10-104,  both  dated  June 
1996. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authorim^or  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  receivpd  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  320  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD. 

Accomplishing  this  replacement  will 
take  approximately  3  workhours  per 
airplane,  at  an  average  labor  rate  of 
approximately  $60  an  hour.  Parts  to 
accomplish  this  AD  cost  approximately 
S300.  Based  on  these  Figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 


is  estimated  to  be  $153,600,  or  $480  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmienL  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  E>ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-04-03    Socata-Groupe  Aerospatiale: 

Amendment  39-10316:  Docket  No.  97- 
CE-77-AD. 

Applicability:  Models  TB9.  TBIO,  TB20. 
TB21.  and  TB200  airplanes,  serial  numbers  1 
through  1701;  1707  to  1750;  1758  to  1763; 
1767. 1768.  and  1769.  certiBcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modined,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have^en  modiHed.  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afliected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEieict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  akeady 
accomplished. 

To  prevent  failure  of  the  upper  seat  belt 
attachment  caused  by  excessive  loads  on  the 
upper  attachment  of  the  belt,  which  could 
result  in  bodily  injury  to  the  occupants 
during  landing,  accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  bolts  and  spacers  of  the 
upper  attachmenU  of  the  front  belts  for 
cncks,  dents,  etc.  (damage),  in  accordance 
with  the  ACCXDMPLISHMENT 
INSTRUCTIONS  section  of  one  of  the 
following  service  bulletins,  as  applicable: 

(1)  Socata  Service  Bulletin  No.  SB  10-103, 
dated  June  1996,  which  applies  to  Socata 
Models  TBlO.  TB20.  TB21,  and  TB200 
airplanes,  and  Model  TB9  airplanes  equipped 
with  upholstering  on  the  upper  duct  posts. 

(2)  SocaU  Service  Bulletin  No.  SB  10-104. 
dated  June  1996,  which  applies  to  Socata 
Model  TB9  airplanes  not  equipped  with 
upholstering  on  the  upper  duct  posts. 

(b)  Prior  to  further  flight  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  replace  any  danu^ged  bolts  or  spacers 
found  during  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(c)  Within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  incorporate  either 
front  belts  upper  attachment  reinforcement 
kit  No.  OPTIO  921000  or  OPTlO  920900  and 
recondition  the  belts  in  accordance  with  the 
AOCOMPUSHMENT  INSTRUCTIONS 
section  of  the  applicable  service  bulletin 
referenced  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  Socata  Service  Bulletin  No.  SB  10- 
103  and  Service  Bulletin  No.  SB  10-104,  both 


dated  June  1996,  should  be  directed  to 
SOCATA— Groupe  AEROSPATIALE,  Socata 
Product  Support,  Aeroport  Tarbes-Ossun- 
Lourdes,  B  P  930.  65009  Tarbes  Cedex, 
France:  or  Perry  Airport.  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  964-6877;  facsimile:  (954) 
964-1688.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  OfBce 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri. 

(g)  The  inspection  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Socata  Service  Bulletin  No. 
SB  10-103.  dated  June  1996,  or  Socata 
Service  Bulletin  No.  SB  10-104,  dated  June 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SOCATA— Groupe  AEROSPATIALE, 
Socata  Product  Support,  Aeroport  Tarfoes- 
Ossun-Lourdes,  B  P  930, 65009  Tarbes 
Cedex,  France;  or  Peny  Airport,  7501 
Pembroke  Road,  Pembroke  Pines,  Florida 
33023.  Copies  may  be  inspected  at  the  FAA, 
Central  R^ion.  Office  of  the  Regional 
Counsel.  Room  1558, 601  E.  12A  Street. 
Kansas  City,  Missouri,  or  at  the  OfBce  of  the 
Federal  Raster,  800  North  Capitol  Street, 
NW.  suite  700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  96-142(A)  and  French  AD  96- 
143(A),  both  dated  July  17, 1996. 

(h)  This  amendment  (39-10316)  becomes 
effective  on  March  24, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  2, 1998. 

Carolaniw  L  Cabrini, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-3230  Filed  2-9-98: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[DockM  No.  8S-NM-12-^D;  Amendment 
3S-10320;  AD  9S-04-07] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-O  end  DC-8-80 
Series  Airplanes,  and  C-«  (Military) 
Series  Airplanes 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes,  that  currently  requires 
eddy  current  or  dye  penetrant 
inspection  for  cracks  in  the  upper 
fuselage  skin  in  the  area  of  the  aft 


pressure  bulkhead  tee.  This  amendment 
requires  new  improved  repetitive 
inspections  and  follow-on  actions,  and 
expands  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  This 
amendment  is  prompted  by  additional 
reports  of  fatigue  cracking  and 
improperly  seated  attachments  in  the 
upper  fuselage  skin  in  the  area  of  the  aft 
pressure  bulkhead  tee.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  such  fatigue  cracking, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane. 

DATES:  Effective  February  25, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  13. 1998. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-^4M- 
12-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  The 
Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846. 
Attention:  Technical  PubUcations 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  OfBce  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120L.  FAA.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5324;  fax  (562)  627-5210. 
SUPPLB«*TARY  INfORMATKM:  On  May 
19,  1982,  the  FAA  issued  AD  81-26-03 
Rl,  amendment  39-4394  (47  FR  23697, 
June  1. 1982).  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  and  C- 
9  (military)  series  airplanes,  to  require 
eddy  ciurent  or  dye  penetrant 
inspection  for  cracks  in  the  upper 
fuselage  skin  in  the  area  of  the  aft 
pressure  bulkhead  tee.  That  action  was 
prompted  by  reports  of  fatigue  cracking 
in  the  upper  skin  and  improperly  seated 
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attachments  in  the  upper  skin  splice 
area  at  the  hiselage  aft  pressure 
bulkhead  tee  between  longerons  14  left 
and.^  right.  The  actions  required  by 
that  AD  are  intended  to  prevent  such 
fatigue  cracking,  which  could  result  in 
structural  failure  of  the  fuselage  shell, 
and  consequent  rapid  decompression  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  reports  of  additional 
fatigue  cracking  and  improperly  seated 
attachments  in  the  subject  area  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  These  airplanes  had 
accumulated  between  57.485  and  67,755 
total  flight  cycles.  The  FAA  has 
determined  that  accomplishment  of  the 
inspections  required  by  AD  81-26-03 
Rl  does  not  adequately  preclude  fatigue 
cracking  of  the  upper  skin  splice  on  the 
ah  pressure  bulkhead  of  the  fuselage. 
Such  fatigue  cracking,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  rapid  decompression  of  the 
fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane. 

The  subject  area  on  certain 
McDonnell  Douglas  Model  DC-9-aO 
and  C-9  (military)  series  airplanes  is 
identical  to  that  on  the  affected  Model 
DC-9  series  airplanes.  Therefore,  all  of 
these  airplanes  may  be  subject  to  the 
same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

Subsequent  to  the  finding  of  this  new 
cracking,  the  manufacturer  issued,  and 
the  FAA  reviewed  and  approved, 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9-53A147.  Revision  05. 
dated  November  24.  1997.  including 
Service  Sketch  3145B  and  Service 
Sketch  3174C  (both  undated).  The 
revised  alert  service  bulletin  describes 
new.  improved  procedures  for  repetitive 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  of  the  upper 
skin  splice  area  at  the  tee  (3p  on  the  aft 
fuselage  pressure  bulkhead  between 
longerons  14  left  and  14  right:  and 
installation  of  an  interim  repair,  or 
replacement  of  failed  fasteners  with  new 
fasteners,  if  necessary.  The  revised  alert 
service  bulletin  also  provides  for  an 
optional  terminating  permanent  repair, 
which  eliminates  the  need  for  the 
repetitive  inspections.  In  addition,  the 
revised  alert  service  bulletin  expands 
the  effectivity  listing  to  include 
additional  airplanes  that  are  subject  to 
the  addressed  unsafe  condition. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  81- 
26-03  Rl.  This  AD  requires  new, 
improved  repetitive  HFEC  inspections 
to  detect  cracks  in  the  upper  sicin  splice 
area  at  the  tee  cap  on  the  aft  fuselage 
pressure  bulldiead  between  longerons 
14  left  and  14  right;  and  installation  of 
an  interim  repair,  or  replacement  of 
failed  fasteners  with  new  fasteners,  if 
necessary.  The  AD  also  provides  for  an 
optional  terminating  permanent  repair, 
which  constitutes  terminating  action  for 
the  repetitive  inspection  requirements. 
In  addition,  the  AD  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Diffei-ences  Between  the  AD  and  the 
Relevant  Service  Information 

Op>erators  should  note  that  this  AD 
differs  from  the  referenced  alert  service 
bulletin  in  that  it  requires  an  initial 
visual  inspection  of  the  fuselage  upper 
skin  splice  at  the  aft  pressure  bulkhead 
between  longerons  14  left  and  14  right 
to  determine  if  an  internal  production 
titanium  doubler  has  been  installed.  The 
referenced  alert  service  bulletin 
describes  procedures  for  inspection  of 
airplanes  on  which  the  doubler  has  been 
installed;  however,  it  does  not  describe 
procedures  for  such  inspection  of 
airplanes  on  which  the  doubler  has  not 
t>een  installed. 

The  FAA  has  received  reports  of 
widespread  fatigue-related  cracking  on 
airplanes  that  had  been  inspected 
previously  in  accordance  with  AD  81- 
26-03  Rl.  and  on  which  an  internal 
production  titanium  doubler  had  not 
been  installed.  In  light  of  this,  the  FAA 
finds  that  an  initial  one-time  visual 
inspection  is  necessary  to  determine  if 
a  doubler  has  been  installed. 

In  addition,  for  airplanes  on  which 
the  subject  doubler  has  not  been 
installed,  the  AD  would  require  a  visual 
inspection  of  the  subject  area  to 
determine  if  an  interim  or  permanent 
repair  has  been  installed;  and  follow-on 
actions,  if  necessary.  (These  follow-on 
actions  include  repetitive  HFEC 
inspections,  replacement  of  failed 
fasteners,  and  accomplishment  of  an 
interim  repair.) 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  Bnal  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

C(Hnments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asi}ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAirr  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39    ^ 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
139.13    [Amendecq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4394  (47  FR 
23697,  June  1, 1982),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10320,  to  read  as 
follows: 

M-04-07    McDonnell  Douglas: 
Amendment  39-10320.  Docket  98-NM-12- 
AD.  Supersedes  AD  81-26-03  Rl. 
Amendinent  39-4394. 

Applicability:  Model  DC-9-10.  -20,  -30, 
-40.  -50  series  airplanes.  Model  DC-9-81 
(MD-«1)  and  DC-9-82  (MD-82)  series 
airplanes,  and  C-9  (military)  series  airplanes: 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-53A147.  Revision  05.  dated 
November  24. 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  tieen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafie  condiUon  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  fatigue  cracking  in 
the  upper  fuselage  skin  in  the  area  of  the  aft 
pressure  bulkhead  tee.  which  could  result  in 
rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  alert  service  bulletin  and  the 
AD,  the  AD  prevails. 

(a)  Prior  to  the  accumulation  of  30.000  total 
landings,  or  within  25  days  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
perform  a  visual  inspection  of  the  fuselage 
upper  skin  splice  at  the  aft  pressure  bulkhead 
between  longerons  14  left  and  14  right  to 
determine  if  an  internal  production  titanium 
doubler  has  been  installed. 

(1)  If  results  of  the  visual  inspecUon  reveal 
that  an  internal  production  titanium  doubler 
has  not  been  installed,  prior  to  further  flight, 
perform  a  visual  inspection  of  the  fuselage 
upper  skin  splice  area  at  the  aft  pressure 
bulkhead  between  longerons  14  left  and  14 
right  to  determine  if  a  permanent  repair  has 
been  installed  in  acconiance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-53A147, 
Revision  2,  dated  June  3. 1981;  Revision  3. 
dated  November  22. 1981;  Revision  4.  dated 
October  25. 1983;  or  Revision  05.  dated 
November  24, 1997. 

(i)  If  a  permanent  repair  has  been  installed, 
no  further  action  is  required  by  this  AD. 
(ii)  If  a  permanent  repair  has  not  been 
installed,  and  if  a  dye  penetrant  or  HFEC 
inspection  has  been  accomplished  in 
accordance  with  AD  81-26-03  Rl.  within 
4.000  landings  following  accomplishment  of 
the  last  dye  penetrant  or  HFEC  inspecUon 
required  by  AD  81-26-03  Rl.  or  within  90 
days  after  the  effiective  date  of  this  AD, 
•  whichever  occurs  later,  petform  an  HFEC 
inspection  to  detect  skin  cracks  or  fiailed 
fasteners  of  the  unmodified  area,  in 
acconiance  with  the  Accomplishment 
Instructions  of  the  alert  service  bulletin, 
(iii)  If  a  permanent  repair  has  not  been 
installed,  and  if  a  dye  penetrant  or  HFEC 
inspection  has  not  been  accomplished  in 
accordance  with  AD  81-26-03  Rl.  prior  to 
further  flight,  perform  a  high  frequency  eddy 
current  (HFEC)  inspecUon  to  detect  skin 
cracks  or  failed  festeners  of  the  unmodified 
area,  in  accordance  with  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(2)  If  results  of  the  visual  inspection  reveal 
that  an  internal  production  titanium  doubler 
has  beet,  installed,  perform  an  HFEC 
inspection  to  detect  skin  cracks  or  failed 
fosteners  of  the  upper  skin  splice  area  at  the 
tee  cap  of  the  aft  fuselage  pressure  bulkhead 
between  longerons  14  left  and  14  right,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  alert  service  bulletin  at  the 
time  specified  in  paragraph  (a)(2)(i)  or 
(a)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  that  have  been  previously 
inspected  using  LFEC  techniques  or  have  not 
been  previously  inspected,  in  accordance 
with  AD  81-26-03  Rl:  Inspect  within  90 
days  following  accomplishment  of  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD. 

(ii)  For  airplanes  that  have  been  inspected 
previously  using  HFEC  or  dye  penetrant 
techniques,  in  accordance  with  AD  81-26-03 


Rl:  Inspect  within  4.000  landings  following 
accomplishment  of  the  last  HFEC  or  dye 
penetrant  inspection  required  by  AD  81-20- 
03  Rl.  or  within  90  days  following 
accomplishment  of  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD. 
whichever  occurs  later. 

(b)  If  no  skin  crack  or  failed  fastener  is 
detected  during  any  inspection  required  by 
this  AD,  repeat  the  HFEC  inspection  required 
by  paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(c)  K  any  failed  fastener  with  no  skin  crack 
is  detected  during  any  inspection  required  by 
this  AD.  prior  to  further  flight,  replace  the 
failed  fastener  with  a  new  fastener,  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-53A147,  Revision  05. 
dated  November  24. 1997,  including  Service 
Sketch  3145B  and  Service  Sketch  3174C 
(botii  undated).  Repeat  the  HFEC  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  4,000 
landings. 

(d)  If  any  skin  crack  is  detected  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  accomplish  the  interim  repair 
in  accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-53A147,  Revision  05. 
dated  November  24. 1997,  including  Service 
Sketch  3145B  and  Service  Sketch  3174C 
(both  undated).  For  the  unmodified  area, 
repeat  the  HFEC  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  4.000  landings. 

(e)  Accomplishment  of  the  permanent 
repair  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-53A147. 
Revision  05,  dated  November  24,  1997, 
including  Service  Sketch  3145B  and  Service 
Sketch  3174C  (both  undated),  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

Note  3:  The  permanent  repair  is  required 
by  AD  96-10-11,  amendment  39-961«  (61 
FR  24675,  May  16, 1996)  as  part  of  the  DC- 
9/MD-80  Aging  Aircraft  Service  Action 
Requirements  Dociunent. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Aixplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  apprdVed  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tiie  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  Except  as  provided  by  paragraphs  (a) 
and  (aMD  of  this  AD,  the  inspections, 
replacement,  interim  repair,  and  permanent 
repair,  if  accomplished,  shall  be  done  in 
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accordanca  with  McDonnell  Douglas  Alort 
Servica  Bulletin  DC9-53A147.  Revision  OS, 
dated  November  24. 1997,  including  Service 
Sketch  314SB  and  Service  Sketch  3174C 
(both  undated).  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  The  Boeing  Company.  [)ouglas 
Pitxhicts  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California  90646. 
Attention:  Technical  Publications  Bxisiness 
Administration,  Dept.  Cl-LSl  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effiective  on 
February  25,  1998. 

Issued  in  Renton.  Washington,  on  February 
4. 1998. 
Durall  M.  PedenoB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  98-3263  Filed  2-9-98;  8:45  am] 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  12, 1998. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 

14  CFR  Part  39 

(Docket  No.  9t  NM  23-AD;  Amendnent 
39-10319;  AO  9S-04-0q 

RIN2120-AA64 


Alrworthlneea  CNrectiveB;  Domler 
Model  328-100  Seriea  Alrplanea 

AOSCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Fiiuil  rule;  request  for 
comments. 


This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Domier  Model  328-100 
aeries  airplanes.  This  action  requires 
repetitive  visual  inspections  for  signs  of 
fuel  leakage  of  the  outer  wing  beginning 
with  Rib  21  and  continuing  outward, 
and  corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  >civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fuel  leakage  on  the  outboard 
tving,  which  could  result  in  a  fuel 
explosion  and  fire. 
OATCt:  Effective  February  25,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25. 1998. 


Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
23-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORMER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110: 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luflfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  during  a  routine 
line  check,  fuel  leakage  was  found  at 
Rib  21  on  the  left-hand  outboard  wing. 
The  cause  has  been  attributed  to 
inadequate  sealing  of  the  fuel  tanks 
located  in  each  wing.  Such  fuel  leakage, 
Tf  not  corrected,  could  result  in  a  fuel 
explosion  and  fire. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bulletin  ASB-328-57-020,  dated 
October  28, 1997,  which  describes 
procedures  for  repetitive  visual 
inspections  of  the  left  and  right-hand 
outer  wings,  beginning  with  Rib  21  and 
continuing  outward,  for  signs  of  fuel 
leakage:  and  re-sealing  of  ^e  respective 
fuel  tank,  if  necessary.  The  LBA 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  1998-020.  dated 
January  15,  1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 


airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

ExplanatioB  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  fuel  leakage  on  the  outboard 
wing,  which  could  result  in  a  fuel 
explosion  and  fire.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  mlemaking. 

Determination  of  Rule's  EflEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  mle  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimicaticms  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effisctiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  EXDT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  imder  the  caption  ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  30 

Air  transpOTtation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHiNES8 
0IRECTIVE8 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113, 44701. 

f  38.13    {Amendwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-04-06    Dander:  Amendment  39-10319. 
Docket  98-NM-23-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  on  the  outboard 
wing,  which  could  result  in  risk  of  a  fuel 
explosion  and  fire,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perfbnn  a  visual  inspection  of  the 
left  and  right-hand  outer  wings,  beginning 
with  Rib  21  and  continuing  outward,  for 
signs  of  fuel  leakage,  in  accordance  with 
Domier  Alert  Service  Bulletin  ASB-328-57- 
020,  dated  October  28, 1997.  If  any  sign  of 
fuel  leakage  is  detected,  prior  to  further 
flight,  re-seal  the  respective  fuel  tank  in 
accordance  with  the  alert  service  bulletin. 
Ref>eat  the  inspection  at  intervals  not  to 
exceed  1,500  flight  hours  or  6  months, 
whichever  occurs  first. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-H6. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done-in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328-57-020.  dated  October  28, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frtim 


FAIRCHILD  DORNIER,  DORNIER  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230  Wessling. 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC.  ^ 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-020. 
dated  January  15, 1998. 

(e)  This  amendment  becomes  effective  on 
February  25,  1998. 

Issued  in  Renton,  Washington,  on  February 
4, 1998. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-3264  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  529 

N«Mf  Animal  Drugs;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  abbreviated 
new  animal  drug  applications 
(ANADA's)  from  Phoenix 
Pharmaceutical,  Inc.,  to  Phoenix 
Scientific,  Inc. 

ffFECnVE  DATE:  February  10, 1998. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATKDN:  Phoenix 
Pharmaceutical,  Inc.,  4621  Easton  Rd., 
P.O.  Box  6457  Farleigh  StaUon,  St. 
Joseph,  MO  64506-0457,  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interests  in, 
approved  ANADA  200-068 
{Oxytetracycline  hydrochoride  injection) 
and  ANADA  200-137  [Gentamicin 
sulfate  intrauterine  solution)  to  Phoenix 
Scientific,  Inc.,  3915  South  48th  SL 
Terrace.  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457.  Accordingly,  FDA  is 
amending  the  regulations  in  21  CFR 
522.1662a  and  529.1044a  to  reflect  the 
change  of  sponsor. 

List  of  Subjects  in  21  CFR  Parts  522  and 
529 

Animal  drugs. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  529  are  amended  as 
follows: 

PART  S22-4MPLANTATK>N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Aulfaority:  21  U.S.C.  360b. 

f522.16fl2s    [Amentfed] 

2.  Section  522.1662a  Oxytetracycline 
bydrochoride  injection  is  amended  in 
paragraph  (h)(2)  by  removing  "057319" 
and  adding  in  its  place  "059130". 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
f>art  529  continues  to  reed  as  follows: 

Audiority:  21  U.S.C  360b. 

1 529.1044a    [Amended] 

4.  Section  529.1044a  Gentamicin 
sulfate  intrauterine  solution  is  amended 
in  paragraph  (b)  by  removing  "057319" 
and  adding  in  its  place  "059130". 

Dated:  lanuary  28. 1998. 
Andrvw  J.  Baauliaaa, 
Acting  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-3294  Filed  2-»-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  SS8 

New  Aninwi  Drugs  For  Use  In  Animal 
Feeds;  SaUrwmycin 

AOBICY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  Bled  by 
Hoffimann-La  Roche.  Inc.  The  NADA 
provides  for  use  of  an  alternate 
formulation  of  salinomydn  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds. 
EPFBCnvE  DATE:  February  10. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Leadbetter,  Center  for 
Veterinary  Medicine  (HFV-143).  Food 


and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855.  301-594- 
1662. 

S4JPF(.BICNTARY  INF0RMATK3N:  Hof&nann- 
La  Roche.  Inc..  Nutley,  NJ  07110-1199. 
is  sponsor  of  NADA  128-686  that 
provides  for  use  of  Bio-Cox® 
(salinomycin)  Type  A  medicated  articles 
to  make  Type  C  medicated  feeds  for 
broiler,  roaster,  and  replacement 
chickens,  and  quail.  The  firm  filed  a 
supplement  to  the  NADA  that  provides 
for  use  of  a  60-grams-per-pound  (g/lb) 
salinomycin  Type  A  medicated  article 
in  addition  to  the  currently  approved 
30-g/lb  product.  The  supplemental 
NADA  is  approved  as  of  January  9, 
1998,  and  the  regulations  are  amended 
in  21  CFR  558.550(a)(1)  to  reflect  the 
approval. 

Approval  of  this  supplemental  NADA 
does  not  require  additional  safety  or 
effectiveness  data  or  information.  A 
freedom  of  information  summary  as 
provided  under  21  CFR  part  20  and 
514.11(e)(2)(ii)  is  not  required. 

The  agency  has  determined  under  21 
CFR  25.33(a)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  S58 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S  C  360b.  371. 

1568.560    tAmendedl 

2.  Section  558.550  Salinomycin  is 
amended  in  paragraph  (a)(1)  by 
removing  "30"  and  adding  in  its  place 
"30  and  60". 

Dated:  January  28. 1998. 
Andrew ).  Beaulieau. 
Acting  Director.  Office  of  Sew  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-3293  Filed  2-9-98:  8:45  am) 
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NATIONAL  MEDIATION  BOARD 

29  CFR  Part  1200 

nepasi  of  Agei>cy  Promuigatsd  Ethics 
Regulations 

AOBICY:  National  Mediation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Mediation 
Board  (NMB)  is  repealing  its  regulations 
on  the  ethical  conduct  of  employees. 
The  repealed  provisions  are  superseded 
by  Office  of  Government  Ethics  (CX^) 
rules  establishing  uniform  standards  of 
conduct  and  financial  disclosure 
requirements  for  executive  branch 
employees. 

DATES:  This  final  rule  is  effective 
February  10. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Etters,  General  Counsel, 
National  Mediation  Board.  1301  K 
Street,  NW.  Washington,  DC  20572, 
202-523-5944.  This  is  not  a  toll-fiee 
number. 

8UPPt.EMENTARY  INFORMATXM:  In  1967 
the  National  Mediation  Board  (NMB) 
issued  Part  1200  (29  CFR  Part  1200.  32 
FR  15827.  November  17. 1967), 
primarily  pursuant  to  Executive  Order 
11222  (30  FR  6469)  and  regulations 
issued  by  the  Civil  Service  Commission 
(5  CFR  735.104).  Executive  Order  12674 
(April  12, 1989),  as  modified  by 
Executive  Order  12731  (October  7, 
1990).  revoked  Executive  Order  11222 
(section  501(a))  and  directed  the  Office 
of  Government  Ethics  (OGE)  to 
"establish  a  single,  comprehensive  and 
clear  set  of  executive-branch  standards 
of  conduct  that  shall  be  objective, 
reasonable  and  enforceable."  (Section 
201). 

OGE  issued  5  CFR  Part  2635, 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006.  August  7, 1992).  These 
standards  of  conduct  superseded  agency 
regulations  promulgated  pursuant  to  5 
CFR  Part  735.  The  NMB  is  removing 
Part  1200  by  repealing  all  provisions  of 
Subparts  A  through  D  which  were 
superseded  when  OGE's  regulations 
took  effect  (February  3, 1993). 

The  NMB  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  since  Part  1200  is 
duplicative  and  superseded  by  OGE 
rules  establishing  uniform  standards  of 
conduct  and  financial  disclosure 
regulations  for  executive  branch 
employees. 

List  of  Svbjects  in  29  CFR  1200 

Conflict  of  interests. 


PART  1200— (REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of 
Executive  Order  12674  of  April  12, 
1989,  Part  1200  of  Chapter  X  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
removed. 

Dated:  February  1, 1998. 
Stephen  E.  Crafale, 

ChiefofStaff. 

(FR  Doc.  98-3114  Filed  2-9-98:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  $1 
[FRL-6960-q 

Technical  Amendments  to  Minor 
Amendments  to  Inspection/ 
Maintenance  Program  Requirementa; 
Correction  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

AGENCY:  Environemental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  September  23,  1996  (61 
FR  49680),  the  Environmental 
Protection  Agency  published  in  the 
Federal  Register  a  direct  final  rule 
changing  a  provision  of  the  federal 
vehicle    inspection   and    maintenance 
(I/M)  rules  relating  to  motorist 
compliance  enforcement  mechanisms 
for  pre-existing  programs,  which 
established  an  effective  date  of 
November  22, 1996.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10. 1998.  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Eagles.  OAR.  at  (202)  260-5585. 
8UPPLBy»ITARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  fit>m  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  September  23, 1996  (61 


FR  49680)  by  operation  of  law.  the  rule 
did  not  take  effect  on  November  22, 
1996,  as  stated  therein.  Now  that  EPA 
has  discovered  its  error,  Uie  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  (b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
uimecessary  or  contrary  to  the  public 
■    interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
imder  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  September  23, 
1996,  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  September  23,  1996. 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

U.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  23.  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procediu*  Act  or  any  other  statute,  it  is 


not  subject  to  the  regulatory  flexibiUty 
provisions  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  September  23, 1996, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller     ^ 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
February  10,  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  Umited  to  the 
amended  effective  date. 

Dated:  January  30, 1998. 
Carol  Brotvner. 

Administrator. 

(FR  Doc.  98-3033  Filed  2-9-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
FRL-6961-2] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Implementation 
Plans;  State  of  Missouri;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 


SUMMARY:  September  5,  1997  (62  FR 
46880),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  approving 
revisions  in  the  Missouri  State  rules 
regarding  conformity  requirements  in 
Kansas  City  and  St.  Louis,  which 
established  an  effective  date  of 
November  4, 1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10,  1998,  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10,  1998. 
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FOM  FURTHCR  MRMVMATION  OOMTACT: 

Alice  Todd.  EPA  Region  VU.  at  (913) 

551-7304. 

SUPPLaKKTARY  mfommatkm: 

L  Background 

Section  801  of  the  CRA  precludes  a 
rule  form  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Ck>mptroIler  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  September  5, 1997  (62 
FR  46880)  by  operation  of  law,  the  rule 
did  not  take  effect  on  November  4. 1997, 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  anid  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  andan 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effactive  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  andpublic 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  S33(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  September  5, 
1997,  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  affective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effiactive  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  September  5, 1997,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 


is  therefore  not  sul^ect  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notioe-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  September  5. 1997. 
Federal  Ragistar  document. 

Pursuant  to  5  U.S.C  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effect  on 
February  10. 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effiective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Punuant  to 
section  307(b)(1)  of  the  Qean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  lanuary  30, 1998. 
Carol  Brewner, 
Administrator. 

IFR  Doc.  98-3036  Filed  2-9-06:  8:45  am) 
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ENVmONMENTAL  PROTECnON 
AQENCY 

40CFRPwtS2 


Tachnical  Amandmants  to  Approval 
and  Promulfallon  of  hnptafiMfitatlon 
Plana;  OMo;  Corraetlon  or  Effaothra 
Oafia  Undar  Congraaalonal  navww  Act 
(CRA) 

AOBCY:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule;  correction  of 
eflisctive  date  under  CRA. 


r:  On  September  12, 1997  (62 
FR  47946),  the  Environmental 
Protection  Agency  published  in  the 
FeAsral  Regiiiter  a  direct  final  rule 
approving  an  Ohio  State 
Implementation  Plan  revision  request 
under  the  Clean  Air  Act  (CAA).  which 
established  an  effective  date  of 
Novonber  12, 1997.  Tliis  dociunent 
corrects  the  efliective  date  of  the  ride  to 
February  10. 1998,  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
U.S.C  801  and  808. 

EFncnvC  date:  This  rule  is  efiisctive  on 
February  10. 1998. 

FOA  FURTHER  WTOWMATION  CONTACT:  Dan 
Werbie,  EPA  Region  V,  at  (312)  353- 
5791. 
8UPPLEMPITAWY  WTOIIATWN: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effisct  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recenUy 
discovered  that  it  had  inadvertenUy 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  September  12, 1997  (62 
FR  47946)  by  operation  of  law,  the  rule 
did  not  take  eCbct  on  November  12. 
1997,  as  stated  therein.  Now  that  EPA 
has  discovered  its  error,  the  rule  is  being 
submitted  to  both  House  of  Congress 
and  the  GAO.  This  docimient  amends 
the  efliective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C  S53(b)(B), 
provides  that,  when  an  agency  for  good 
caiise  finds  that  notice  and  public 
procedure  are  impracticable, 
imnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 


opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  andpublic 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  September  12, 
1997,  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  efliective 
date  pursuant  to  5  U.S.C.  5S3(d)(3)  and 
808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  September 
12, 1997.  Federal  Register  should  be 
penalized  if  they  are  complying  with  the 
mle  as  promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  tiiis  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Re^latory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  September  12. 1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 


U.S.C.  808(2).  tiiis  mle  is  effective  on 
February  10. 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  tiie  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendments. 

Dated:  January  30. 1998. 
Carol  Browner, 
Administrator. 

(FR  Doc  98-3021  Filed  2-9-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFRL-5961-1] 

Tachnical  Amandmanta  to  Approval 
and  Promulgation  of  Implaniantation 
Plan;  Minnaaota  Corraetlon  of  Effective 

Data  Undar  Congraaalonal  Ravlaw  Act 
(CRA) 

AOBCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  of 
effiactive  date  under  CRA. 


SUMMARY:  On  October  23, 1997  (62  FR 
55170),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  approving 
Minnesota's  1993  periodic  carbon 
monoxide  (CO)  emission  inventory, 
which  established  an  effective  date  of 
December  22, 1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10, 1998,  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C  801  and  808. 

ffFECnvE  DATE:  This  rule  is  effective  on 
February  10, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dan 
Werbie,  EPA  Region  V.  at  (312)  353- 
5791. 

SUPPt^MBfTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 


Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  October  23.  1997  (62  FR 
55170)  by  operation  of  law,  the  rule  did 
not  take  effect  on  December  22, 1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  October  23, 
1997,  Federal  Registo-  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28. 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  October  23,  1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  efliective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available. 
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judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  January  30, 1998. 
Carol  Browner, 

Administrator 

IFR  Doc.  9R-3019  Filed  2-9-98;  «;45  am] 

MLUNOCOOC  MM  60  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6960-71 

Technical  Antendments  to  Approval 
and  Promulgation  of  Implementation 
Plans:  Washington;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  flnal  rule;  correclion  of 
effective  date  under  CRA. 

summary:  On  September  23.  1996  (61 
PR  49688).  the  Environmental 
Protection  Agency  published  in  the 
Federal  Register  a  direct  final  rule 
approving  several  minor  revisions  to  the 
State  of  Washington  Implementation 
Plan  (SIP)  and.  at  the  same  time,  taking 
no  action  on  two  sections  of  the 
revisions  which  are  unrelated  to  the 
purposes  of  th»SIP,  which  established 
an  effective  date  of  November  22.  1996. 
This  document  corrects  the  effective 
date  of  the  rule  to  February  10. 1998.  to 
be  consistent  with  sections  801  and  808 
of  the  Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
use.  801  and  808 

EFFECnVE  DATE:  This  rule  is  effective  on 
February  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Meeker.  EPA  Region  X.  at  (206) 
553-8579. 

SURPLEMBHTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  September  23. 1996  (61 
FR  49688)  by  operation  of  law.  the  rule 


did  not  take  effect  on  November  22, 
1996.  as  stated  therein.  Now  that  EPA 
has  discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  todays  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  In 
this  matter.  Thus,  notice  andpublic 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  September  23. 
1996.  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA.  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  September  23, 1996, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

U.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 


provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  September  23. 1996, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act, 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  January  30. 1998. 
Carol  Browner, 
Administrator. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6960-e] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Implemantatton 
Plans;  State  of  Missouri;  Correction  of 
Effective  Date  Urtder  Congressional 
Review  Act  (CRA) 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Direct  final  rule:  correction  of 
effective  date  under  CRA. 

summary:  On  )uly  29,  1996  (61  FR 
39334),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  concerning 
the  final  action  to  correcting  a  previous 
action  published  on  February  29, 1996, 
that  approved  and  incorporated 
multiple  amendments  to  Missotui  rule 
10  CSR  10-6.110  into  the  State 
Implementation  Plan  (SIP),  which 
established  an  effective  date  of 
September  27, 1996.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10.  1998  to  be  consistent  with 


sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECnve  DATE:  This  rule  is  effective  on 

February  10. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  Moore,  EPA  Region  Vm,  at  (303) 

312-6825. 

SUPPLBMBfTARY  INFORMATION: 

L  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  July  29.  1996  (61  FR 
39334)  by  operation  of  law,  the  rule  did 
not  take  effect  on  September  27, 1996, 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  July  29, 1996,  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  pursuant 
to  5  U.S.C.  553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  July  29, 1996, 
Federal  Register  should  be  fienalized  if 


they  were  complying  with  the  rule  as 
promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notioe-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  imderlying  rule 
is  discussed  in  the  July  29, 1996, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  January  30. 1998. 
Carol  Browner. 

Administrator. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
FRL-6M0-5] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Maintsnanca  Plan 
Revision;  Ohio;  Conaction  of  Effactiva 

Data  Under  Congressional  Review  Act 
(CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  August  25. 1997  (62  FR 
44903),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  approving  a 
June  10. 1997,  request  from  Ohio,  for 
State  Implementation  Plan  maintenance 
plan  revisions  for  the  following  areas: 
Toledo  area  (including  Lucas  and  Wood 
counties),  the  Cleveland- Akron-Lorain 
area  (including  Lorain,  Cuyahoga.  Lake, 
Ashtabula,  Geauga,  Medina,  Summit 
and  Portage  counties),  and  the  Dayton- 
Springfield  area  (including 
Montgomery,  Clark,  Greene,  and  Miami 
counties),  which  established  an  effective 
date  of  October  24.  1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10, 1998,  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

February  10,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Werbie,  EPA  Region  V,  at  (312)  353- 

5791. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  August  25, 1997  (62  FR 
44903)  by  operation  of  law,  the  rule  did 
riot  take  effect  on  October  24, 1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
^focedure  Act,  5  U.S.C.  553(b)(B), 
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provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  August  25. 1997. 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA.  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  August  25.  1997,  Federal 
Register  should  oe  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16.  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  August  25.  1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPi^ 


%vill  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
February  10.  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pureuant  to 
section  307(b)(1)  of  the  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  January  30. 1998. 
Carol  BrownMr, 

Administrator 

(FR  Doc  9»-3015  Filed  2-9-98.  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MIS«-01-72«4a;  FRL-6M1-8] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Michigan 

agency:  Environmental  Protection 

Agency. 

ACnON:  Direct  final  rule. 

summary:  On  May  16.  1996.  and 
September  23. 1997.  the  Michigan 
Department  of  Environmental  Quality 
(MDEQ)  submitted  a  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  that  included  Part  55  of  Act  451  of 
1994.  the  Natural  Resources  and 
Environmental  Protection  Act  (Part  55). 
Part  55  is  a  recodification  of  the  Air 
Pollution  Control  Act,  1965  Public  Act 
348.  On  December  30, 1997,  MDEQ 
withdrew  most  of  Part  55.  In  this  action, 
the  United  States  Environmental 
Protection  Agency  (USEPA)  is 
approving  sections  324.5524  and 
324.5525  which  contain  control 
requirements  and  applicable  definitions 
for  fugitive  dust  sources. 

In  the  proposed  rules  section  of  this 
Federal  Register,  the  USEPA  is 
proposing  approval  of,  and  soliciting 
comments  on,  this  requested  SIP 
revision.  If  adverse  comments  are 
received  on  this  action,  the  USEPA  will 
withdraw  this  final  rule  and  address  the 
comments  received  in  response  to  this 
action  in  a  final  rule  on  the  related 


proposed  rule,  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  A  second  public 
comment  {leriod  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  This 
approval  makes  federally  enforceable 
the  State's  rule  that  has  been 
incorporated  by  reference. 

DATES:  The  "direct  final"  is  eRiective  on 
April  13, 1998,  unless  USEPA  receives 
adverse  or  critical  comments  by  March 
12, 1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Roister. 

AOOnESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air  . 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  USEPA 's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
(Please  telephone  Kathleen  D'Agostino 
at  (312)  886-1767  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5.  Chicago.  Illinois  60604,  (312) 
886-1767. 

SUPPt.EMENTARY  INFORMATK3N:  On  May 

16. 1996,  the  Michigan  Department  of 
Environmental  Quality  (NflDEQ) 
submitted  a  revision  to  the  Michigan 
State  Implementation  Plan  for  New 
Source  Review  (NSR).  Included  in  this 
submittal  was  Part  55  of  Act  451  of 
1994.  the  Natural  Resources  and 
Environmental  Protection  Act  (Part  55), 
which  recodifies  the  Air  Pollution 
Control  Act,  1965  Public  Act  348.  Part 
55  in  the  May  16, 1996  submittal  was 
incomplete  in  that  the  copy  submitted 
had  only  the  odd  pages.  On  September 

23. 1997,  the  State  supplemented  its 
original  submittal  with  a  complete  copy 
of  Part  55.  On  December  30,  1997, 
MDEQ  withdrew  all  of  Part  55  except 
for  sections  324.5505,  324.5510, 
324.5511.  324.5524  and  324.5525  and 
rea^irmed  that  Part  55  replaces  the  Air 
Pollution  Control  Act,  1965  Public  Act 
348.  as  the  enabling  legislation  for 
Michigan's  air  pollution  control 
program.  This  action  only  addresses 
those  sections  324.5524  and  324.5525. 
SecUons  324.5505.  324.5510  and 
324.5511  pertain  to  New  Source  Review 
(NSR)  and  will  be  addressed  when 
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USEPA  takes  action  on  the  State's  NSR 
SIP. 

Sections  324.5524  and  324.5525 
contain  control  requirements  and 
applicable  definitions  for  fugitive  dust 
sources.  These  control  requiiem«its  and 
definitioos  are  yery  similar  to  those 
included  in  ritles  approved  by  U^PA 
in  the  State's  particulate  matter  SIP. 
These  sections  are  acceptable  and 
USEPA  is  approving  sections  324.5524 
and  324.5525  for  incorporaticHi  into  the 
SIP. 

Because  the  USEPA  considers  this 
action  noncontroversial  and  routine,  we 
are  approving  it  without  prior  proposal. 
This  action  will  become  effoctive  on 
Apiil  13. 1998.  However,  if  we  receive 
advene  comments  by  March  12. 1998. 
USEPA  will  publish  a  document  that 
withdraws  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  anyniture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutcvy  and  regulatory  requirements. 
This  action  has  been  clarified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FH 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiaticm.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  EO.  12866 
review. 

Under  the  Regulatory  Flexilrility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populatimts  of  less  than  50.000. 

This  approvardoes  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
aflbcted.  Moreovw,  due  to  the  nature  of 
the  Federal-^te  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  bese  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  USEPA,  427 
U.S.  246,  256-66  (1976). 


Undereection  202  of  the  Unfunded 
Mmdates  Refonn  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205.  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirem«its. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
imractedW  the  rule. 

'the  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govMnments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  acticm 
approves  into  the  SIP  requirements 
already  existing  under  State  (mt  local 
law,  and  imposes  no  new  Federal 
requirements.  Aocordiagly,  no 
additional  cosU  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

Under  5  U.S.C  801(aHl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enfoarcmient  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  13, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Sobjecto  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  refermce. 
Intergovernmental  relations,  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Dated:  January  1 2 ,  1998. 
Oevid  A  Ullrich. 
Acting  Regional  Administrator.  Region  V. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  reed  as  follows: 

AudiMity:  42  US.C.  7401  et  seq. 

Subpart  X    Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(ll0)  to  read  as 
follows: 

IS2.1170   Menflflcatlonofplaa 

(c)*  •  • 

(110)  A  revision  to  Michigan's  State 
Implementation  Plan  (SIP),  omtaining 
part  of  Michigan's  Natural  Resources 
and  Environmental  Protection  Act,  was 
submitted  by  the  Michigan  Department 
of  Environmental  Quality  (MDEQ)  on 
May  16, 1996,  and  supplemented  on 
September  23. 1997.  On  December  30. 
1997,  MDEQ  withdrew  much  of  the 
original  submittal.  The  revision 
incorporated  below  contains  control 
requirements  and  appUcable  definitions 
for  fiigitive  dust  sources. 

(i)  Incorporation  by  reference.  The 
following  sections  of  Part  55  of  Act  451 
of  1994.  the  Natural  Resources  and 
Environmental  Protecticm  Act  are 
incorporated  by  reference. 

(A)  324.5524    Fugitive  dust  sources 
or  emissions,  effective  March  30. 1995. 

(B)  324.5525    Definitions,  effective 
March  30. 1995. 

(FR  Doc  98-3177  Filed  2-9-48;  «:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX3S-1-4168;  FRL-6862-3] 

Approval  and  Promulgation  Of  Air 
Quality  Stale  knplememation  Plana 
(SIP);  Texae;  Diaapproval  of  Reviaiona 
to  the  State  ImplementBtion  Plan 

aoency:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  EPA  is  taking  final  action 
on  disapproval  of  SP  revisions  Texas 
submitted  for  Regidation  IV,  30  TAC 
Chapter  114,  sections  114.1 
"Maintenance  and  Operation  of  Air 
Pollution  Control  Systems  or  Devices 
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Used  to  Control  Emissions  from  Motor 
Vehicles"  and  114.5  "Exclusions  and 
Exceptions"  on  February  24. 1989. 
September  6. 1990.  and  July  13. 1993. 

The  EPA  is  disapproving  these 
revisions  that  relate  to  Statewide 
antitampering  provisions  and 
exemptions  to  antitampering  provisions 
for  motor  vehicles  or  motor  vehicle 
engine  emission  control  systems.  The 
EPA  is  taking  final  disapproval  action 
because  the  State's  antitampering  rules 
are  not  consistent  with  the  Clean  Air 
Act  (the  Act),  section  203(a)(3)  and 
EPA's  tampering  prohibition  as  outlined 
in  EPA's  antitampering  Enforcement 
Policy.  Mobile  Source  Enforcement 
Memorandum  No.  lA.    - 
tffgcnvE  DATE:  This  action  is  effective 
asofMarch  12.1998. 
FON  RJRTNER  MFOMIATION  CONTACT:  Mr. 
Paul  Scoggins.  Air  Planning  Section 
(6PIM.).  EPA  Region  6. 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  665-7354  or  via  E-mail 
at  KOggins.paul^epamail.epa.gov. 

HJPWJMPITAWY  ■rOWMATWM: 
I.  Background 

This  document  announces  EPA's  final 
action  regarding  disapproval  of  three 
revisions  that  relate  to  Statewide 
antitampering  provisions  and 
exceptions  to  antitampering  provisions 
for  motor  vehicles  or  motor  vehicle 
engine  emission  control  systems.  On 
February  24, 1989,  September  6, 1990, 
and  July  13.  1993,  EPA  received 
revisions  to  the  Texas  SIP  for  changes  to 
Rf^ulation  IV,  30  TAC  Chapter  114, 
sections  114.1  and  114.5, 114.5.  and 
114.1  and  114.5  respectively.  In  their 
regulations,  Texas  adopted  specific 
measures  restricting  emission  control 
equipment  removal/modifications 
(antitampering)  and  exempting  or 
providing  exclusions  for  vehicles  bom 
antitampering  requirements. 

The  Federal  tampering  prohibition  for 
emission  control  equipment  for  motor 
vehicles  and  motor  vehicle  engines  is 
contained  in  section  203(a)(3)  of  the 
Act,  42  use.  7522(a)(3).  Section 
203(a)(3)(A)  of  the  Act  prohibits  "any 
person  from  removing  or  rendering 
inoperative  any  emission  control  device 
or  element  of  design  installed  on  or  in 
a  motor  vehicle  or  motor  vehicle  engine 
prior  to  its  sale  and  delivery  to  an 
ultimate  purchaser"  and  prohibits  "any 
person  from  knowingly  removing  or 
rendering  inoperative  any  such  device 
or  element  of  design  after  such  sale  and 
delivery  to  the  ultimate  purchaser." 
Mobile  Source  Enforcement 
Mamorandiun  No.  lA,  dated  June  25, 
1974.  provides  guidance  on  what  is  a 
violation  of  section  203(a)(3). 


The  State  revisi(Hi.  received  February 
24, 1989,  made  the  following  changes. 
Section  114.1  prohibits:  (1)  The  removal 
of  or  render  inoperative  any  system  or 
device  used  to  control  emissions  from  a 
motor  vebicle-or  motor  vehicle  engine 
or  any  part  thereof:  (2)  specifies  the 
conditions  for  the  acceptable  removal 
and/or  installation  of  vehicle  engines, 
catalytic  converters,  or  other  emission 
control  components;  (3)  prohibits 
leasing,  sale,  or  offer  to  sale  motor 
vehicles  that  have  tampered  emission 
control  equipment;  (4)  and  finally, 
establishes  sign  posting  requirements 
forprohibitions. 

Section  114.5  exempts  from  the 
provisions  of  114.1:  (1)  Dual-fuel 
conversions  specified  by  the 
Department  of  Public  Safety  (DPS);  (2) 
vehicles  belonging  to  persons  being 
transferred  to  a  foreign  country  and 
specifies  associated  documentation 
requirements;  (3)  sales  or  offers  for  sale 
motor  vehicles  for  wholesale  transaction 
and  for  sales  or  trade-ins  from  an 
individual  to  a  vehicle  dealer.  (4) 
Federal,  State  and  local  agencies  that 
sell  abandoned,, confiscated,  or  seized 
vehicles  and  vehicle  auction  fecilitiee  if 
specific  conditioiu  are  satisfied. 

The  State  revision,  received 
September  9, 1990.  to  section  114.5 
exempts  all  dealer  transactions  that  do 
not  result  in  the  sale  of  a  tampered 
vehicle  to  an  individual  for  operation  on 
a  public  highway. 

The  State  revision,  received  on  July 
13,  1993,  made  the  following  changes. 
Section  114.1  addresses  the  replacement 
or  installation  of  aftermarket  alternative 
fuel  conversions  equipment  and  any 
other  system  or  device  relating  to 
emissions,  safety  concerns  and 
antitampering.  Section  114.5  specifies 
conditions  for  granting  motor  vehicle 
and  motor  vehicle  engine  exclusions 
from  the  provisions  of  section  114.1. 
deletes  original  text  in  section  114.5(c) 
to  improve  consistency  with  section 
114.1,  and  redesignates  original 
paragraphs.  For  further  discussion, 
please  refer  to  the  proposal  for  this 
action  (62  FR  48033,  September  12. 
1997).  I 

n.  Final  Action 

The  EPA  is  taking  final  disapproval 
action  on  Texas  SIP  revisions  for  Texas 
Regulation  IV,  30  TAC  Chapter  114, 
sections  114.1  and  114.5,  based  on  the 
following  inconsistencies  with  the 
Clean  Air  Act  and  EPA's  tampering 
prohibition.  Section  114.1(b)(4)  allows 
replacement  or  installation  of  any 
system  or  device  (other  than  catiJytic 
converters,  engines  and  the  conversion 
of  the  vehicle  to  alternative  fuels,  which 
are  handled  \mder  separate  subsections) 


if:  The  system  or  device  can  be 
demonstrated  to  be  at  least  as  effiactive 
in  reducing  emissions  as  the  original 
equipment.  This  rule  does  not  provide 
how  the  above  demonstration  will  be 
made  nor  the  criteria  for  the 
demonstration.  Section  ll4.5(aHl) 
allowsTegistered  farm  vehicles  used 
primwily  on  a  farm  or  ranch  to  remove 
or  make  inoperable  the  form  vehicles  air 
pollution  control  system  or  device  used 
to  control  emissions  from  the  fiann 
vehicle.  This  exemption  is  contrary  to 
section  203(a)(3)(A)  of  the  Act  and  EPA 
tampering  prohibition  as  outlined  in 
Memorandum  No.  lA.  Section  114.5(c) 
allows  exclusion  from  tampering  laws 
by  petition  to  the  State  for  danger  to 
person  or  property.  The  EPA  has  never 
recognized  any  circumstances  that  merit 
removal  of  a  catalytic  converter  or  other 
emissions  controls  because  of  a  fire 
hazard  or  other  problem.  Again,  this  is 
contrary  to  the  Act  and  EPA  tampering 
prohibition.  In  addition,  section 
114.1(b)(3)  references  a  deleted  section 
and  section  114.1(e)  allows  dispensing 
of  leaded  gasoline  if  properly  labeled. 
The  Act  banned  the  dispensing  of 
leaded  gasoline  on  January  1. 1996. 

These  inconsistencies  and  the  basis  of 
EPA's  action  were  published  as  a 
proposed  disapproval  action  on 
September  12. 1997,  in  the  Federal 
Regiater  (62  FR  48033).  No  comments 
were  received  during  the  public 
conunent  period. 

Texas'  statewide  tampering 
prohibitions  are  part  of  the  state  SIP  but 
are  not  required  under  section  179(a)  of 
the  Act.  Even  though  there  is  a  federal 
law  which  provides  for  EPA 
enforcement,  many  states  do  have  such 
rules  and  use  them  successfully  as 
enforcement  tools  for  resolutions  of 
consumer  complaints  involving 
tampered  vehicles,  deterrence  of 
tampering,  deterrence  of  selling 
tampered  vehicles,  and  enforcement  of 
tampering  violations.  Federal  law  in 
section  203(a)  of  the  Act.  which 
prohibits  tampering,  will  continue  to  be 
in  effect.  Since  State  tampering  rules  are 
not  required  by  the  Act.  Uiis  final 
disapproval  action  does  not  impose 
sanctions  for  failure  to  meet  Act 
requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  fdt  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  (actors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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m.  Adminjatrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 
Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.Q 
603  and  604.  Altwnatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

"The  EPA's  disapproval  action  of  the 
State  request  imder  section  110  and 
subchapter  I.  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any 
preexisting  Federal  requirements  remain 
in  place  after  this  final  disapproval. 
Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  EPA's  final 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  EPA  certifies  that  this  final 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-efiisctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
final  disapproval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sectcH-.  This  Federal  final 
disapproval  action  imposes  no  new 
requirements.  Accordingly,  no 


additional  costs  to  State,  local,  or  tribal 
govwnments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aMl)(A)  as  added 
by  the  small  business  R^ulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  the  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  role"  as  defined  by  5 
U.S.C.  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Courts  of  Appeals  for  the  appropriate 
circuit  by  April  13, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpKjse  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Caibon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  26, 1998. 
Jerry  Clifibrd. 
Acting  Regional  Administrator,  Region  VI. 

Chapter  I.  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMrt  SS— Texas 

2.  Section  52.2311  is  added  to  read  as 
follows: 


Motor  Vehicles"  and  114.5  "Exclusions 
and  Exceptions"  on  February  24, 1989. 
and  September  6, 1990,  and  July  13, 
1993.  The  EPA  disapproved  these 
revisions  that  relate  to  Statewide 
antitampering  provisions  and 
exemptions  to  antitampering  provisions 
for  motor  vehicles  or  motor  v^icle 
engine  emission  control  systems 
because  the  State's  antitampering  rules 
are  not  consistent  with  the  Act,  section 
203(a)(3)  and  EPA's  tampering 
prohibition  as  outlined  in  EPA's 
antitampering  enforcement  policy. 
Mobile  Source  Enforcement 
Memorandiun  No.  lA. 

IFR  Doc.  98-3175  Filed  2-9-98;  8:45  am] 
BNXMQCOOE  i 


S  52.231 1    Motor  vehicle  antftamparlng. 

The  State  of  Texas  submitted 
revisions  to  the  State  Implementation 
Plan  for  30  TAC  Chapter  114,  sections 
114.1  "Maintenance  and  Operation  of 
Air  Pollution  Control  Systems  or 
Devices  Used  to  Control  Emissions  from 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lAZ  071-009;  FRL-S067-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Arizona— 
Maricopa  County  Ozone  and  PM,o 
Nonattainment  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  taking  final  acUon 
approving  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Arizona  on  September  15. 1997, 
establishing  Cleaner  Burning  Gasoline 
(CBG)  fuel  requirements  for  gasoUne 
distributed  in  the  Phoenix  (Maricopa 
County)  ozone^nattainment  area. 
Arizona  has  developed  these  fuel 
requirements  to  reduce  emissions  of 
volatile  organic  compounds  (VOC)  and 
particulates  (PMio)  in  accordance  with 
the  requirements  of -the  Clean  Air  Act 
(CAA).  EPA  is  approving  Arizona's  fuel 
requirements  into  the  Arizona  SIP 
because  either  they  are  not  preempted 
by  federal  fuels  requirements,  or  to  the 
extent  that  they  are  or  may  be 
preempted,  EPA  finds  that  the 
requirements  are  necessary  for  the 
Maricopa  area  to  attain  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  and  particulates.  EPA  intends 
to  publish  a  separate  document  in  the 
Federal  Register  approving  Arizona's 
opt-out  from  the  federal  reformulated 
gasoline  (RFC)  program  to  be  effective 
90  days  from  the  effective  date  of  this 
EPA  final  action. 

DATES:  This  final  rale  is  effective  on  • 
March  12,  1998. 

ADDRESSES:  Copies  of  the  SEP  revision 
and  EPA's  proposed  and  final 
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rulemakings  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are 
available  for  inspection  at  the  following 
locations: 

Planning  Office  (AIR-2),  Air  Division. 
U.S.  Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Arizona  Department  of  Environmental 
Quality,  Office  of  Outreach  and 
Information,  First  Floor,  3033  N.  Central 
Avenue,  Phoenix  Arizona  85012. 

A  copy  of  this  notice  is  also  available 
on  EPA  Region  IX's  website  at  http:// 
www.epa.gov/region09. 

FOR  FURTMER  INFORMATKM  COMTACT: 
Karina  O'Coiuior,  Air  Planning  Office, 
AIR-2.  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1247. 
SUPPLBCNTARY  INFORMATKM: 

I.  Clean  Air  Act  Requimnenti 

In  determining  the  approvability  of  a 
SIP  revision,  EPA  must  evaluate  the  SIP 
revision  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

For  SIP  revisions  addressing  certain 
fuel  measures,  an  additional  statutory 
requirement  applies.  CAA  section 
211(c)(4)(A)  prohibits  state  regulation 
respecting  a  fuel  characteristic  or 
component  for  which  EPA  has  adopted 
a  control  or  prohibition  under  section 
211(c)(1),  unless  the  state  control  is 
identical  to  the  federal  control.  Section 
211(c)(4)(C)  provides  an  exception  to 
this  preemption  if  EPA  approves  the 
state  requirements  in  a  SIP.  Section 
211(c)(4)(C)  states  that  the 
Administrator  may  approve  preempted 
state  fuel  standards  in  a  SIP: 

.  .  .  only  if  [sihe  finds  that  the  State  control 
or  prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient  air 
quality  standard  which  the  plan  implements. 
The  Administrator  may  find  that  a  State 
control  or  prohibition  is  necessary  to  achieve 
that  standard  if  no  other  measures  that  would 
bring  about  timely  attainment  exist,  or  if 
other  measures  exist  and  are  technically 
possible  to  implement,  but  are  unreasonable 
or  impracticable. 

EPA's  August  1997  Guidance  on  Use  of 
Opt-in  to  RFC  and  Low  RVP 
Requirements  in  Ozone  SIPs  gives 
further  guidance  on  what  EPA  is  likely 
to  consider  in  making  a  finding  of 
necessity. 


Detailed  discussions  of  the  issues 
relating  to  federal  preemption  and  the 
necessity  finding  are  discussed  more 
fully  in  the  proposal  for  this  final  rule 
(62  FR  61942  (November  20, 1997))  and 
in  section  III  below. 

II.  Background 

Under  the  Clean  Air  Act  Amendments 
of  1990,  the  Phoenix  area  was  classified 
as  a  moderate  nonattaiiunent  area  for 
both  ozone  and  PMio-  The  moderate 
ozone  attainment  deadline  was 
November  15. 1996;  the  moderate  PMio 
attainment  deadline  was  December  31. 
1994.  In  1997.  the  Phoenix  area  was 
reclassified  as  serious  for  ozone  with  an 
attainment  deadline  of  no  later  than 
November  15. 1999.  In  1996.  the 
Phoenix  area  was  reclassified  as  serious 
for  PMio  with  an  attainment  deadline  of  . 
no  later  than  December  31.  2001.  ■ 

On  January  17, 1997,  Governor 
Symington  applied  to  EPA  to  include 
the  Maricopa  County  ozone 
nonattainment  area  in  the  federal 
reformulated  gasoline  (RFC)  program 
and  the  State  submitted  section  13  of 
HB  2001  to  EPA  as  a  SIP  revision  on 
April  29. 1997.  Because  this  State  fuel 
requirement  established  a  control  on 
Reid  Vapor  Pressure  (RVP)  of  7.0  psi, 
not  identical  to  the  federal  fuel  RVP 
requirements  adopted  under  section 
211(c)(1)  authority  applicable  to  the  area 
(i.e.,  federal  conventional  gasoline  RVP 
limit  of  7.8  psi,  federal  phase  I  RFC  RVP 
limit  of  7.2  psi  or  federal  phase  n 
volatility  limit  of  7.8  psi),  Arizona's  fuel 
requirement  was  preempted  under 
section  211(c)(4)(A)  of  the  CAA.  EPA 
approved  Governor  Symington's  request 
to  opt  in  to  the  federal  RFC  program  on 
June  3.  1997.  62  FR  30260.  EPA  also 
published  a  direct  final  approval  of 
Arizona's  low  RVP  SIP  revision  on  June 
11, 1997.  62  FR  31734.  In  approving  the 
RVP  SIP  revision,  EPA  found  under 
section  211(c)(4)(C)  that  the  State's  hiel 
requirement  is  necessary  for  the 
Maricopa  area  to  attain  the  NAAQS  for 
ozone. 

The  State  also  enacted  HB  2307  which 
authorized  the  establishment  of  a  more 
stringent  State  reformulated  gasoline 
program.^ 

In  a  September  12, 1997,  letter, 
Russell  Rhoades,  Director,  ADEQ, 


*  See  56  FR  56694  (November  6.  1991).  CAA 
Sections  IBl(aHl)  and  lSS(c)(1).  62  FR  60001 
(November  6.  1997)  and  CAA  Section  181(a)(1).  61 
FR  21372  (May  10.  19S6)  and  CAA  Section 
ieS(cK2). 

'The  State  reformulated  gasoline  rule*  are 
codifled  in  the  ARS  as  section  41-2124.  Section  41- 
2123  of  HB  2307  alao  contains  wintertime 
oxygenate  requirement*  for  fuels.  The  bill  changed 
the  effective  dates  of  the  oxygenate  requirements 
from  October  IS  to  November  15  through  March  31 
of  each  year. 


requested  that  EPA  approve  the  CBG 
Interim  Rule  as  a  revision  to  the  Arizona 
SIP  based  in  part  on  a  waiver  of 
preemption  under  CAA  section 
211(c)(4)(C).  To  allow  the  Arizona  CBG 
program  to  substitute  for  the  federal 
RFG  program,  on  September  15, 1997. 
the  State  also  submitted  a  separate  letter 
to  Administrator  Browner,  requesting  to 
opt  out  of  the  federal  RFG  program, 
effective  Jime  1, 1998,  contingent  upon 
EPA  approval  of  the  Arizona  SIP 
revision  and  the  associated  waiver 
request.  Upon  publication  of  this  final 
approval  of  CWJ  Interim  Rule,  EPA  will 
publish  a  notice  in  th6  Federal  Register 
approving  Arizona's  opt-out  bom  the 
federal  RFG  program. 

For  a  more  detailed  discussion  of  the 
CBG  program  and  EPA's  evaluation  of  it, 
and  the  history  of  fuels  regulation  in 
Arizona,  see  EPA's  proposed  approval  at 
62  FR  61942. 

m.  Summary  of  Proposal 

A.  Arizona  CBG  Fuel  Program 

The  State  CBG  fuel  program  for  the 
Maricopa  area  establishes  limits  on 
gasoline  properties  and  gasoline 
emission  standards  whidi  will  reduce 
emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx).  carbon  monoxide  (CO)  and 
particulates  (PM).  Under  the  program,  a 
variety  of  diffierent  fuels  will  be  able  to 
meet  the  fuel  standards  during  different 
implementation  periods.  These 
emissions  reductions  will  help  the 
Maricopa  area  attain  the  NAAQS  for 
both  ozone  and  particulates. 

On  November  22, 1997,  EPA  proposed 
to  approve  the  CBG  SIP  revision 
submitted  by  the  State  of  Arizona  for  the 
Phoenix  ozone  and  PMio  nonattainment 
areas  under  section  110(k)(3)  of  the  CAA 
as  meeting  the  requirements  of  section 
110(a)  and  part  D.  The  proposed 
approval  was  based  upon  the  finding 
that  the  CBG  SIP  revision  was  consistent 
with  the  CAA  and  EPA  regulations  and 
that  the  various  CBG  requirements  are 
either  not  preempted  by  federal  fuel 
requirements  or  are  necessary  for  the 
Phoenix  nonattainment  area  to  attain 
the  ozone  and  PMjo  NAAQS.  Issues 
relating  to  federal  preemption  and  the 
necessity  finding  are  discussed  further 
below.  See  also  62  FR  61942. 

B.  Section  211(c)(4) 

1.  Federal  Preemption 

As  discussed  above,  CAA  section 
211(c)(4)(A)  preempts  certain  state  fuel 
regulations  by  prohibiting  a  state  from 
prescribing  or  attempting  to  enforce  any 
control  or  prohibition  res]>ecting  any 
characteristic  or  component  of  a  fuel  or 
fuel  additive  for  the  purposes  of  motor 


vehicle  emission  control,  if  the 
Administrator  has  prescribed  under 
section  211(c)(1),  a  control  or 
prohibition  applicable  to  such 
characteristic  or  component  of  the  fiiel 
or  fiiel  additive,  imless  the  state 
prohibition  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator. 

The  CBG  Interim  Rule  estabUshes 
three  types  of  gasoline  standards.  For 
1998,  the  requirements  for  CBG  Types  2 
and  3  gasoline  ^  apply.  In  addition,  all 
Arizona  CBG  must  meet  specified  fuel 
property  limits  for  that  year.*  For  1999 
and  beyond,  the  requirements  for  CBG 
Types  1  and  2  gasoline  would  apply.  In 
addition,  all  Arizona  CBG  would  have 
to  meet  the  fuel  pro{>erty  limits 
specified  for  that  time  period.^  These 
proposed  tjrpes  of  gasoline  include 
performance  standards  ss  well  as 
requirements  for  specific  fiiel 
parameters.  EPA's  analysis  in  the 
proposal  of  preemption  addressed  the 
following  standards  in  the  CBG  Interim 
Rule:  performance  standard  for  NOx 
(under  gasoline  Types  1.  2,  and  3); 
parameter  specifications  for  sulfur, 
olefins,  and  aromatic  HC  (tmder 
gasoline  Type  2);  performance  standard 
for  VOC  (under  gasoline  Types  1  and  3); 
parameter  specification  for  oxygen 
content  (imder  gasoline  Types  1  and  3); 
performance  standard  for  HC  (imder 
Type  2);  and  parameter  specifications 
for  oxygen,  anmiatic  HC,  T50,  and  T90 
(imder  gasoline  Type  2).' 

To  determine  whether  a  state  fuel 
requirement  is  preempted  by  a  federal 
requirement,  EPA  compares  the 
applicable  federal  fuel  requirements  in 
the  area  with  the  proposed  state  fuel 
requirements.  For  the  purposes  of  this 
anal)rsis,  the  federal  fuel  requirement  in 
the  Phoenix  ozone  nonattainment  area 
is  federal  conventional  gasoline.  While 
Arizona  has  opted  into  the  federal  RFG 

Erogram  for  the  1997  season,  the  State 
as  requested  to  opt  out  of  the  program 
before  the  State  CBG  requirements 
would  apply.  Once  the  State  has  opted 
out  of  the  federal  RFG  program,  the 
applicable  federal  requirements  would 
be  those  for  conventional  gasoline.  The 
Csderal  requirements  for  conventional 
gasoline  include  a  NOx  performance 
standard.  CBG  Types  1  and  3  also 


'  Iteder  the  CBG  program,  a  variety  of  diffnent 
fuels  will  be  able  to  meet  the  fuel  standards  during 
difihrent  implementation  periods.  The  fuel  types, 
designations  and  implementation  schedule  are 
described  in  the  proposal  at  62  FR  61942-64923. 

*AAC  R2O-2-751.01.A. 

'AACR20-2-751A. 

•The  CBG  Type  2  gasoline  allows  rafhiers  to 
oomply  with  a  group  of  fuel  perameter 
specificatiofu  or  to  nteet  performance  standards 
using  the  Predictive  Model  and  set  individual 
alternative  fael  pacametar  specifications. 


contain  a  NOx  performance  standard,  so 
the  CBG  NOx  {wrfbnnance  standard  is 
preempted.  The  CBG  Interim  Rule 
would  allow  refiners  to  meet  the 
requirements  for  Type  2  gasoline  in  lieu 
of  the  requirements  for  CBG  Type  1  or 
3  gasoline.  Whether  the  specifications 
for  CBG  Type  2  are  preempted  is  less 
clear.  The  CBG  Type  2  specifications 
include  performance  standards  for  NOx 
and  requirements  for  the  fuel 
parameters  sulfur,  olefins  and  aromatic 
HCs.  The  federal  conventional  gasoline 
standards  do  not  include  requirements 
for  these  specific  parameters.  However, 
refiners  are  required  to  use  an  emissions 
performance  model  that  determines 
NOx  performance  based  in  part  on  these 
fuel  parameters. 

As  stated  in  the  proposal,  in  this 
rulemaking,  EPA  does  not  need  to 
determine  whether  these  types  of  State 
fuel  requirements  are  preempted  under 
section  211(c)(4)(A)  prior  to  acting  on 
the  proposed  revinon  to  the  Arizona 
SIP.  If  the  sulfur,  olefins  and  aromatic 
HC  requirements  are  not  preempted, 
there  is  no  bar  to  EPA  approving  them 
as  a  SIP  revision.  If  they  are  preempted, 
section  211(c)(4HC)  would  allow  EPA  to 
approve  each  requirement  in  a  SIP  if 
EPA  determines  that  such  controls  are 
necessary  to  achieve  the  NAAQS  that 
the  SIP  implements.  EPA  can  approve 
such  a  State  SIP  provision  as  necessary 
if  it  finds  that  no  other  measures  that 
would  bring  about  timely  attairunent 
exist,  or  that  other  measures  exist  but 
are  imreasonable  or  impracticable. 
Thus,  if  a  State  shows  that  the 
reductions  that  would  be  produced  by 
the  State's  NOx  performance  standard 
are  necessary  under  section  211(c)(4)(C) 
to  achieve  a  NAAQS,  EPA  could 
approve  the  NOx  performance  standard 
as  a  SIP  revision.  Under  Type  1  or  3 
CBG,  refiners  would  obtain  NOx 
reductions  through  a  NOx  performance 
standard,  and  under  Type  2  CBG, 
refiners  would  obtain  comparable  NOx 
reductions  through  sulfur,  olefins  and 
aromatic  HC  requirements.  If  EPA  finds 
the  NOx  reductions  produced  by  the 
NOx  performance  standard  under  CBG 
Types  1  and  3  to  be  necessary,  then  the 
comparable  reductions  produced  by  the 
alternative  of  CBG  Type  2  gasoline 
would  also  be  necessary.  TTius,  based  on 
EPA's  finding,  discussed  below  and  in 
the  proposal,  that  NOx  reductions  are 
necessary  under  section  211(c)(4)(C), 
EPA  proposed  to  approve  the  sulfiu*, 
olefins  and  aromatic  HC  requirements  as 
well. 

The  CBG  Interim  Rule  also  requires 
refiners  to  meet  a  VOC  performance 
standard  and  oxygen  content  standard 
(imder  CBG  Types  1  and  3  gasoline):  or 
a  HC  performance  standard  and  oxygen 


content  standard;  or  oxygen,  T50.  T90, 
and  aromatic  HC  requirements  (under 
CBG  Type  2  gasoline) '.  Federal 
conventional  gasoline  requirements  do 
not  include  a  VOC  or  HC  performance 
standard  or  controls  on  these  specific 
parameters.  However,  refiners  are 
required  to  meet  summertime  volatility 
limits,  and  are  required  to  use  an 
emissions  performance  model  that 
determines  VOC  performance  based  in 
part  on  the  same  fuel  parameters  as 
those  used  in  the  CBG  Interim  Rule,  h 
this  rulemaking,  EPA  does  not  need  to 
determine  whether  these  types  of  state 
fuel  requirements  are  preempted  under 
section  211(c)(4)(A)  if  EPA  finds  that 
these  fuel  requirements  are  necessary 
for  the  Phoenix  nonattaiimient  area  to 
meet  the  ozone  NAAQS.  Of  course,  if 
these  requirements  are  not  preempted, 
there  is  no  bar  to  approving  them  as  a 
SIP  revision.  If  they  are  preempted, 
section  211(c)(4)(C)  would  allow  EPA  to 
approve  each  requirement  in  a  SIP  if 
EPA  determines  that  such  controls  are 
necessary  to  achieve  the  NAAQS  that 
the  SIP  implements. 

Each  type  of  CBG  gasoline  would 
reduce  VOC  emissions.  Under  Type  1  or 
3  CBG,  refiners  would  obtain  VOC 
reductions  through  a  VOC  performance 
standard  and  oxygen  content  standard, 
and  tmder  Type  2  CBG,  refiners  would 
obtain  comparable  VOC  reductions 
through  either  a  HC  performance 
standard  and  oxygen  content  standard; 
or  through  oxygen,  T50,  T90.  and 
aromatic  HC  requirements.  If  EPA  finds- 
the  VOC  reductions  produced  by  the 
VOC  performance  standard  and  oxygen 
content  standard  imder  CBG  Types  1 
and  3  to  be  necessary,  then  the 
comparable  reductions  produced  by 
either  of  the  alternatives  of  CBG  Type  2 
gasoline  would  also  be  necessary.  Thus, 
based  on  EPA's  finding,  discussed  in  the 
proposal  and  below,  that  VOC 
reductions  are  necessary  under  section 
211(c)(4)(C),  EPA  proposed  to  approve 
the  HC  performance  standard;  and  the 
oxygen,  T50,  T90,  and  aromatic  HC 
requirements  as  well. 

Arizona  has  already  demonstrated 
that  its  7.0  psi  RVP  requirement  is 
necessary  under  section  211(c)(4)(C)  to 
meet  the  ozone  NAAQS  in  the  Phoenix 
area.'  Compliance  with  either  the  VOC 
performance  standard  and  oxygen 
content  standard;  or  the  HC 
performance  standard  and  the  oxygen 
standard;  or  the  oxygen,  T50,  T90,  and 
aromatic  HC  requirements  would 
produce  some  additional  VOC 


'  Under  gasoline  Type  2  using  the  Predictive 
model,  refiners  are  required  to  meet  the  oxygen 
content  standard  only  during  the  winter  months. 

•See  S2  FR  31734  (June  11, 1997). 
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reductions  beyond  those  produced  by 
the  7.0  psi  RVP  requirement.  As  with 
the  NOx  performance  standard  and  the 
alternative  fuel  parameter  requirements 
discussed  above,  refiners  would  obtain 
comparable  VCX]  reductions  through 
either  the  VOC  performance  standard 
and  oxygen  content  standard;  the  HC 
performance  standard  and  the  oxygen 
content  standard,  or  the  oxygen,  T50, 
T90,  and  aromatic  HC  requirements. 
Thus,  if  EPA  finds  the  VCX:  reductions 
produced  by  the  VOC  performance 
standard  and  oxygen  content  standard 
under  CBG  Type  1  and  3  gasoline  to  be 
necessary,  then  the  comparable 
emissions  reductions  produced  by  the 
alternative  of  CBG  Type  2  gasoline 
would  also  be  necessary.  Q'A  proposed 
to  approve  the  VOC  performance 
staniurd:  the  HC  peHormance  standard 
and  the  oxygen  content  standard:  and 
the  oxygen,  T50,  T9G.  and  aromatic  HC 
requirements  because  either  they  are  not 
preempted  under  section  211(c)(4)(C)  or 
to  the  extent  that  they  are  or  may  be 

Ereempted,  EPA  proposed,  as  discussed 
slow,  that  they  are  necessary  and 
hence  approvable  under  section 
2n(cH4)(C). 

2.  Finding  of  Necessity 

EPA  proposed  to  find  that  the  CBG 
NOx  performance  standards  and  the 
sulfur,  olefins  and  aromatic  HC 
requirements  are  necessary  for  the 
Phoenix  PMio  nonattainment  area  to 
meet  the  PMio  NAAQS:  and  that  the 
CBG  VOC  performance  standard  and 
oxygen  content  standard;  the  HC 
perrormance  standard  and  the  oxygen 
content  standard;  and  the  oxygen,  T50. 
T90,  and  aromatic  HC  requirements  are 
necessary  for  the  Phoenix  ozone 
nonattainment  area  to  meet  the  ozone 
NAAQS. 

In  the  pro(>08al.  EPA  explained  its 
reasoning  that  to  make  a  determination 
that  the  CBG  requirements  are 
necessary,  it  must  consider  whether 
there  are  other  reasonable  and 
practicable  measures  available  that 
would  produce  sufficient  emissions 
reductions  to  attain  the  ozone  and  PMio 
standards  without  implementation  of 
the  CBG  requirements.  In  considering 
other  measures  for  the  purpose  of 
demonstrating  necessity  under  section 
211(c)(4)(C),  EPA  agreed  in  the  proposal 
that  Arizona  need  not  submit  an 
evaluation  of  alternative  fuels  measures. 
See  the  proposed  approval  of  the  CBG 
SIP  revision  at  62  FR  61942  and  the 
response  to  comments  below  for  a  more 
detailed  discussion  of  this  issue.  Thus, 
to  determine  whether  the  State  gasoline 
VOC  performance  standards  (and  the 
HC  performance  standards;  and  the 
oxygen,  T50  and  T90  requirements)  are 


necessary  to  meet  the  ozone  NAAQS, 
EPA  must  consider  whether  there  are 
other  reasonable  and  practicable  non- 
fuel  measiues  available  to  produce  the 
needed  emission  reductions  for  ozone 
control. 

IV.  Rasponae  to  Public  Conunents  on 
the  Proposal 

EPA  received  four  comment  letters  in 
response  to  its  November  22, 1997 
proposal.  Comments  were  received  from 
the  Arizona  Department  of 
Environmental  Quality  and  three 
gasoline  marketers  in  Maricopa  County: 
Chevron  Products  Company,  Mobil  Oil 
Corporation,  and  Standi  k  Co. 
representing  Navajo  Refining  Company. 
EPA  wishes  to  express  its  appreciation 
to  each  of  these  individuals  and 
organizations  for  taking  the  time  to 
comment  on  the  proposal.  All  of  the 
commenters  supported  approval  of  the 
CBG  SIP  revision,  however  two  of  the 
commenters  also  raised  technical 
concerns  to  which  EPA  responds  below. 

Conunent:  One  commenter,  while 
uraing  EPA  to  approve  the  SIP  revision, 
indicated  that  they  disagreed  with  the 
CBG  rule  being  portrayed  as  an 
important  control  measure  for  PMio  in 
the  proposed  rulemaking.  The 
commenter  noted  that  the  emission 
reductions  associated  with  the  NOx 
performance  standard  are  small  in 
comparison  to  the  total  amount  of  the 
PMio  inventory. 

Response:  EPA  agrees  with  the 
commenter  that  the  associated 
particulate  emission  reductions  are  only 
a  small  part  of  the  entire  inventory. 
However,  for  the  purposes  of  finding 
necessity  under  section  211(c)(4)(C),  the 
CAA  does  not  impose  a  legal  criterion 
for  approval  of  a  measure  that  depends 
on  the  magnitude  of  reductions  that  the 
measure  would  achieve,  and  it  is  not 
critical  whether  the  emission  reductions 
associated  with  the  measure  are  large  or 
small.  Rather,  section  211(c)(4)(C) 
focuses  on  whether  there  are  other 
measures  available  that  would  achieve 
attainment  of  a  NAAQS.  As  described  in 
the  proposal  for  this  final  rule  (62  FR 
61942.  61946),  the  information 
submitted  by  AOEQ  indicates  that  even 
with  implementation  of  all  measures 
that  are  reasonable  and  practicable  in 
light  of  the  availability  of  the  fuel 
control,  the  state  cannot  fill  the 
projected  shortfall  in  emission 
reductions  needed  for  attainment  of  the 
PM,o  NAAQS.  Also,  while  the  effect  of 
the  NOx  performance  standard  on  PMio 
levels  is  small,  the  NOx  performance 
standard  will  reduce  PMio-  Hence.  EPA 
is  today  finding  that  the  NOx 
performance  standards  in  the  CBG 
requirements  are  necessary  for 


attainment  of  the  PMio  standard,  and 
EPA  is  approving  them  as  a  revision  to 
the  Arizona  SIP  nw  the  Phoenix  PMio 
nonattaiimient  area.* 

Conuneitf :  One  commenter  argued 
that  the  April  1— October  31 
("summertime")  minimum  oxygen 
reqtiirement  for  the  RFG-type  fiiel  (CBG 
types  1  and  3  gasoline)  should  not  be 
approved  as  part  of  the  CBG  regulations. 
Ine  commenter  stated  that  the  fiaderal 
conventional  gasoline  requirements  do 
not  include  a  summertime  oxygen 
requirement,  so  the  State  of  Arizona  is 
preempted  from  a  summertime  oxygen 
content  standard.  The  commenter  added 
that  if  the  State  were  preempted,  the 
State  must  make  the  necessity  showing 
for  a  waiver  imder  section  211(c)(4)(C). 

Response:  As  stated  above,  EPA 
believes  it  does  not  need  to  address  in 
today's  action  whether  a  State 
requirement  for  oxygen  is  preempted 
under  section  211(cK4)(A).  If  the 
standard  is  not  preempted,  there  is  no 
bar  to  EPA  approving  it  in  the  SIP 
revision.  If  the  State  meets  the 
requirement  imder  section  211(c)(4)(C) 
by  showing  that  the  requirement  is 
necessary  to  meet  the  ozone  NAAQS, 
EPA  does  not  need  to  address  whether 
a  summeitime  oxygen  requirement  is 
preempted.  If  the  State  demonstrates 
that  it  needs  a  quantity  of  VOC 
reductions  during  the  ozone  season  to 
reach  attainment,  that  there  are  no  other 
reasonable  and  practicable  measures 
available  to  produce  all  of  those 
reductions,  and  that  the  fuel  (Type  1 
and  Type  3  CBG  gasoline  requirements 
for  VOC  performance  standard  and 
oxygen  content  standard)  will  produce 
additional  VOC  reductions  during  the 
ozone  season,  the  State  has  sho%vn 
necessity  for  the  fuel  requirement.  EPA 
finds  that  Arizona  has  made  this 
showing,  as  discussed  elsewhere  in  tliis 
notice  and  the  proposal  at  62  FR  61942. 

Li  addition.  EPA  notes  that  the 
commenter  is  not  accurate  in  stating 
that  because  the  fsderal  conventional 
gasoline  requirements  do  not  include  a 
summertime  oxygen  content 
requirement  the  State  is  preempted  from 
adopting  sudi  a  requirement.  A  state  is 
preempted  fiom  adopting  a  control  or 
prohibition  respecting  a  niel 
characteristic  or  component  where  EPA 
has  prescribed  under  section  211(c)(1)  a 
control  or  prohibition  applicable  to  such 
characteristic  or  component,  unless  the 
state  control  or  prohioition  is  identical 
to  the  federal  control  or  prohibition. 
Tbus,  where  there  is  no  federal  control 


•In  iu  September  12. 1997  lener.  AOEQ 
f  ubfnitted  the  CBG  Intarini  Rule  as  a  ravistoo  to  the 
Arizona  ozone  SIP  only.  However,  on  January  21, 
1996  the  State  also  submitted  the  rale  a«  a  rariaion 
to  the  Arizona  PM  lo  SIP. 


or  prohibition  on  a  fuel  characteristic  or 
component,  a  state  is  not  preempted 
from  adopting  regulations  respecting 
that  characteristic  or  component.  As 
noted  above,  EPA  has  not  determined 
whether  the  Arizona  fuel  requirement  is 
preempted  under  this  provision. 

Comment:  This  commenter  further 
argued  that  the  CBG  summertime 
oxygen  requirement  is  both 
unreasonable  and  impracticable  and 
therefore  not  necessary  to  meet  the 
ozone  NAAQS.  The  commenter  argued 
that  the  intent  of  the  Clean  Air  Act  is 
that  all  non-fuel  measures  with  similar 
or  lesser  cost  effectiveness  must  be 
implemented  prior  to  fuel  omtrol 
measures.  The  commenter  asserted  that 
the  State  had  failed  to  address  the  cost- 
effectiveness  or  justification  of  this 
measure  versus  other  non-fuel  control 
measures  not  implemented,  such  as 
controls  on  stationary  sources  and  full 
implementation  of  an  inspection  and 
maintenance  program  for  vehicles. 

Response:  Section  211(c)(4)(C) 
provides  that  EPA  can  approve  an 
otherwise  preempted  state  fuel  control 
only  if  there  are  no  other  reasonable  and 
practicable  measures  available  to 
achieve  the  NAAQS.  Thus,  EPA  is 
directed  to  consider  not  whether  the 
state  fuel  control  at  issue  is  reasonable 
and  practicable,  but  whether  other 
control  measures  are  reasonable  and 
practicable.  If  the  state  fuel  control  did 
not  reduce  emissions,  EPA  could  not 
find  it  necessary  to  achieve  a  NAAQS, 
but  the  CAA  does  not  otherwise  direct 
EPA  to  assess  the  reasonableness  and 
practicability  of  the  state's  chosen 
control  measure.  EPA  believes  that  in 
determining  whether  other  ozone 
control  measures  are  imreasonable  or 
impracticable,  reasonableness  and 
practicability  should  be  determined  in 
comparison  to  the  fuel  measure  that  the 
state  is  proposing  to  adopt.  This  is  not 
an  abstract  consideration  of  whether  the 
other  measures  are  reasonable  or 
practicable,  but  rather  a  consideration  of 
whether  it  would  be  reasonable  or 
practicable  to  require  such  other 
measures  in  light  of  the  potential 
availability  of  the  preempted  state  fuel 
control.  Thus,  the  relative  cost- 
effectiveness  of  other  control  measures 
would  be  one  factor  that  EPA  would 
consider  in  determining  whether  they 
are  reasonable  and  practicable,  but  it 
would  not  necessarily  be  the  only  or 
deciding  factor.  See  EPA's  August  1997 
"Guidance  on  Use  of  Opt-in  to  RFG  and 
Low  RVP  Requirements  in  Qeone  SIPs" 
for  further  guidance  on  what  EPA 
considera  in  making  a  finding  of 
necessity. 

Moreover.  EPA  does  not  believe  it  is 
appropriate  or  necessary  to  second 


guess  the  State's  choice  of  this 
particular  fuel  control  by  inquiring 
whether  the  State  could  have  limited 
the  oxygen  ccmtent  standard  to  the 
winter  season  rather  than  applying  it 
year-round.  Essentially,  the  commenter 
is  suggesting  that  a  wintertime  oxygen 
content  requirement  is  a  reasonable  and 
practicable  alternative  control  measure 
and  that  EPA  should  evaluate  that 
measure  before  concluding  that  there 
are  not  sufficient  reasonable  and 
practicable  other  control  measures 
available  to  achieve  the  NAAQS.  As 
discussed  in  the  proposal.  EPA 
interprets  the  reference  to  other 
measures  that  must  be  evaluated  as 
generally  not  encompassing  other  state 
fuels  measures.  The  Agency  believes 
that  the  Act  does  not  call  for  a 
comparison  between  state  fuels 
measures  to  determine  which  measures 
are  unreasonable  or  impracticable,  but 
rather  section  211(c)(4)  is  intended  to 
ensure  that  a  state  resorts  to  a  fiiel 
measure  only  if  there  are  no  available 
practicable  and  reasonable  non-fuels 
measures.  This  interpretation  minimizes 
the  burden  on  the  oil  industry  of 
different  state  fuel  measures  where  non- 
fiiel  measures  are  available,  and  thereby 
satisfies  one  of  the  imderlying  purposes 
of  section  211(c)(4).  but  where  the  state 
must  turn  to  a  fuel  measure,  it  gives  the 
state  flexibility  to  choose  whatever 
particular  fuel  measure  best  suits  its 
needs.  Under  this  interpretation,  EPA 
retains  the  ability  not  to  approve  a  state 
fuel  measure  that  is  grossly  over- 
burdensome,  however,  because  the  state 
must  show  that  whatever  fuel  measure 
it  selects  is  necessary  to  achieve  needed 
emissions  reductions.  Thus,  in 
demonstrating  that  measures  other  than 
requiring  CBG  gasoline  are  unreasonable 
or  impracticable,  Arizona  need  not 
address  the  reasonableness  or 
practicability  of  other  possible  state  fuel 
measures,  such  as  a  wintertime  only 
oxygen  content  standard. 

Arizona  must  still  demonstrate  that  its 
chosen  fiiel  control  measure  achieves 
emissions  reductions  necessary  for 
attainment  of  a  NAAQS,  which  is 
discussed  below  and  in  the  proposal. 
With  regard  to  the  other  measures 
identified  by  the  commenter,  Arizona 
believes  its  I/M  program  is  as  stringent 
as  possible.  EPA  has  been  working  with 
ADEQ  over  the  last  year  to  improve  its 
I/M  program  due  to  problems  with 
preconditioning.  As  discussed  further 
below,  current  modeling  •<>  by  ADEQ 


indicates  that  a  large  reduction  in  ozone 
precursors  is  needed  to  attain  the  ozone 
standard.  Previous  modeling  analysis  of 
a  fiiU  I/M  240  program  indicates  that  the 
associated  emission  reductions, 
combined  with  all  other  reasonable  and 
practicable  measures  are  significantly 
below  this  amount.  The  current 
proposed  I/M  program  includes  an 
ahemative  test  cycle  which  will  result 
in  improved  throughput  of  the  I/M  240 
test.  EPA  has  informally  given  the 
alternative  program  conditional 
approval.  We  anticipate,  that  with  the 
collection  of  additional  data  during  the 
summer  of  1998,  that  the  program  will 
be  granted  full  approval. 

I^arding  stationary  measures,  the 
State  has  provided  additional 
preliminary  modeling ' '  that  indicates 
that  Phoenix  needs  to  achieve 
sustaintial  percent  reductions  in  both 
VOCs  and  NOx  in  order  to  reach 
attainment  in  1999,  the  attainment 
deadline  for  serious  areas.  The  State 
believes  that  even  if  it  implements  all 
possible  stationary  sourc»  requirements 
(in  addition  to  those  stationary  source 
measures  currently  in  place),  it  will  still 
need  additional  reductions  to  achieve 
these  reductions  and  reach  attainment. 
For  example,  the  REOP  modeling 
analysis  indicates  that  stationary  point 
source  emissions  contribute  only  4.5 
percent  and  stationary  area  source 
emissipns  contribute  only  20  percent  of 
the  total  VOC  emission  inventory  in 
1999.  Stationary  point  sources 
contribute  7  percent  and  stationary  area 
source  contribute  3.6  percent  of  the  total 
NOx  emissions  in  1999.  Based  on  all  the 
evidence  available,  even  with  the 
ehmination  of  all  of  these  stationary 
soun»  emissions  (which  is  not 
technically  feasible),  substantial 
additional  emission  reductions  above  25 
p>ercent  will  be  needed  to  reach 
attainment  by  1999. 

Comment:  One  commenter  stated  that 
ADEQ  used  a  flawed  analysis  in  its 
attempt  to  show  that  non-winter 
minimum-oxygen  control  is  necessary 
for  ozone  attainment  by  calculation  of 
an  "equivalent"  VOC  impact.  The 
commenter  argues  that  ADEQs 
inaccurate  analysis  resulted  in  an 
overstatement  of  the  VOC  emissions 
impact  of  a  non-winter  oxygen  content 
control. 

Response:  EPA  believes  that  this 
commenter  is  referencing  ADEQ's 


■0 Arizona  completed  the  Reanalysis  of  the 
Metropolitan  Phoenix  Voluntary  Early  Ozone  Plan 
(REOP)  modeling  analysis  in  October  of  1997.  This 
modeling  analysis  indicated  that  a  23  percent 
reduction  in  oione  values  was  needed  to  reach 
attainment.  The  total  impact  of  all  control  measures 


included  in  that  analysis  on  ozone  values  was  4.4 
precent.  significantly  below  the  23  percent  needed 
to  reach  attainment.  Additional  analysis  of  this 
modeling  was  completed  in  November  of  1997. 
indicating  that  emission  reductions  of  ozone 
precursors  of  at  least  70  percent  are  needed  to  attain 
the  one-hour  ozone  standard. 
■■SeefqptnotelO 
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discussion  and  analysis  regarding  the 
relationship  between  carbon  monoxide 
(CO)  reductions  and  VOC  reductions. 
ADEQ  stated  in  its  SIP  submittal  that 
one  comment  regarding  Arizona's 
proposed  CBG  rule  challenged  the 
summertime  oxygen  content  standard. 
Thus.  ADEQ  developed  an  analysis  of 
the  potential  impact  of  preemption  of  a 
State  oxygen  content  standard  on  ozone 
attainment.  ADEQ  stated  that  because 
oxygenation  of  gasoline  reduces  CO 
emissions  and  CO  is  an  ozone  precursor, 
it  was  determined  that  preemption  of 
the  oxygen  content  standard  would 
reduce  the  potential  ozone  reduction 
benefits  of  the  Arizona  CBG  program. '^ 
EPA  has  reviewed  ADEQ's  analyses  " 
and  believes  that  these  analyses  are 
insufficient  to  show  that  a  summertime 
oxygen  content  gasoline  requirement  is 
necessary  for  Phoenix  to  achieve  the 
ozone  NAAQS.  EPA  believes  more  in- 
depth  analysis  would  need  to  be  done 
by  EPA.  states,  and  industry  before  EPA 
could  make  any  conclusions  on  this 
issue.  Nonetheless,  EPA  believes  ADEQ 
does  not  need  this  analysis  to  show  that 
the  year-round  oxygen  content 
requirement  is  necessary  under  section 
211(c)(4)(C)  to  meet  the  ozone  NAAQS. 
As  stated  above,  if  EPA  finds  the  VOC 
reductions  produced  by  the  VOC 
performance  standard  and  oxygen 
content  standard  under  CBG  Types  1 
and  3  to  be  necessary,  then  the 
comparable  reductions  produced  by 
either  of  the  alternatives  of  CBG  Type  2 
gasoline  would  also  be  necessary.  In 
today's  action  EPA  is  finding  that  VOC 
reductions  are  necessary  under  section 
211(c)(4)(C)  and  is  approving  the  VOC 
performance  standard  (and  oxygen 
content  standard):  the  HC  performance 
standard  (and  the  oxygen  content 
standard):  and  the  oxygen.  T50.  TOO, 
and  aromatic  HC  requirements  because 
either  they  are  not  preempted  under 
section  211(c)(4)(C)  or  to  the  extent  that 
they  are  or  may  be  preempted,  they  are 
necessary  and  hence  approvable  under 
secUon  211(c)(4)(C). 

Arizona  has  already  demonstrated 
that  its  7.0  psi  RVP  requirement  is 
necessary  under  section  211(c)(4)(C)  to 
meet  the  ozone  NAAQS  in  the  Phoenix 
area.'*  Compliance  with  the  VOC 
performance  standard  and  oxygen 
content  standard  (required  by  CBG 
gasoline  types  1  and  3)  would  produce 


»  ADEQ  Tachnical  Support  DocunMtit  at  page  7. 
This  analyai*  >•  contaiMid  in  appendice*  K  and  L 
to  tha  Tachnlral  Support  Documant. 

»  Appendix  K.  aniitled  CX>  reductions  and 
equivalent  VOC  reductions  from  an  iiuTease  in 
Gasoline  Oxygen  Content  and  Appendix  L.  entitled 
Onoe  sensitivity  to  CX)  expresaad  in  lelaUon  to 
VOC 

MSae  U  FR  31734  Qune  11. 1997). 


some  additional  VOC  reductions  beyond 
those  produced  by  the  7.0  psi  RVP 
requirement.  ADEQ's  modeling  shows 
that  federal  RFG  would  provide 
additional  reductions  of  8  percent  over 
a  baseline  fuel  of  conventional  gasoline 
with  a  7.0  RVP  requirement.  In  addition, 
EPA's  complex  model  indicates  that  an 
increase  in  oxygen  weight  percent  leads 
\o  a  reduction  in  total  VOC  emissions." 
Refiners  would  also  obtain  comparable 
VOC  reductions  through  the  HC 
performance  standard,  or  the  oxygen, 
T50,  T90.  and  aromatic  HC 
requirements.  Thus.  EPA  is  finding  in 
today's  action  that  the  VOC  reductions 
produced  by  the  VOC  performance 
standard  and  oxygen  content  standard 
imder  CBG  Type  1  and  3  gasoline  are 
necessary;  and  the  comparable 
emissions  reductions  produced  by  the 
alternative  of  CBG  Type  2  gasoline  are 
also  necessary. 

V.  Action 

EPA  has  evaluated  the  submitted  SIP 
revision  and  has  determined  that  it  is 
consistent  with  the  CAA  and€PA 
regulations.  EPA  has  also  found  that  the 
various  CBG  requirements  are  either  not 
preempted  by  federal  fuel  requirements 
or  are  necessary  for  the  Phoenix 
nonattainment  area  to  attain  the  ozone 
and  PMio  NAAQS.  pureuant  to  the  CAA. 
Therefore,  EPA  approves  the  Arizona 
CBG  Interim  Rule  into  the  Arizona  SIP 
for  the  Phoenix  ozone  and  PMio 
nonattainment  areas  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 

D. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considereid  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements, 

VI.  AdminiatfUre  Requirements 

A.  Executive  Order  12866 
The  Office  of  Management  and  Budget 

(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 
Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  ef  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


•)40  CFR  80.45(c)(1)  (i)  and  (ii) 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  this 
federal  action  authorizes  and  approves 
into  the  Arizona  SIP  requirements 
previously  adopted  by  the  State,  and 
imposes  no  new  requirements. 
Therefore,  I  certify  that  it  does  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $1(X) 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effiactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  in  any 
one  year.  This  Federal  action  authorizes 
and  approves  requirements  previously 
adopted  by  the  State,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govemtaients.  or  to  the  private  sector, 
will  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
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Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  JudiciaJ  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  fbr  the 
appropriate  circuit  by  April  13, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  ofSul^BCts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Volatile  organic  compounds.  Nitrogen 
oxides.  Particulate  matter.  Incorporation 
by  refiarenoe,  Inteigovemmental 
relations.  Ozone.  PM|0,  Repenting  and 
recordkeeping  requirements. 

Ne«R  Incorporation  by  refiBrence  of  the 
State  fanplementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  January  23, 1998. 
Fdicui  Marcus, 
Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— (AMENDEiq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  etseq. 

Sulipart  D— Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (cM89)  and  (c)(90)  to 
read  as  follows: 

fS2.120    ManttfleallonofptML 
•        •        •        •        • 

(c)*  •  • 

(89)  flan  revisions  were  submitted  on 
September  12. 1997  by  the  (^vemer's 
designee. 

(i)  Incorporation  by  reference 

(A)  Arizona  Cleaner  Burning  Gasoline 

Interim  rule  sutnnitted  as  a  revision  to 

the  Maricopa  Country  Ozone 

Nonattainment  Area  Plan,  adopted  on 

September  12, 1997. 


(90)  Plan  revisions  were  submitted  on 
January  21, 1998  by  the  Govemer's 
designee.  ■  - 

(i)  Incorp<nation  by  reference. 

(A)  Arizona  Cleaner  Burning  Gasoline 
Interim  rule  submitted  as  a  revision  to 
the  PM-IO  Maricopa  County  State 
Implementation  Plan,  adopted  on 
SeptMnber  12. 1997. 
•        •        •        •        * 

(FR  Doc.  98-3327  Piled  2-*-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPait52 

[TXa2-1-7338b;  Fin.-«a«2-q 

Approval  and  Promulgatton  Of  State 
Imptomentation  Plan,  Taxaa:  15%  Rate- 
of-Prograaa  Plan,  1900  Emiaalon 
mvwitory.  Motor  Vahtela  Emiaaion 
Budget,  and  ConHnganey  Ptan  for  the 
BaaumonVPort  Arthur  Oaona 
Nonattainment  Area 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 


':  In  this  action,  EPA  is 
approving  a  revision  to  the  Texas  State 
Implementation  Plan  (SIP)  for  the 
Beaumont/Port  Arthur  ozone 
nonattainment  area  fbr  the  purpose  of 
satisfying  the  15%  rate-of-progress 
requirements  of  the  Clean  Air  Act  (Act) 
as  amended  in  1990,  which  will  aid  in 
ensuring  the  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  The  EPA  is  also  approving 
the  area's  associated  Motor  Vehicle 
Emission  Budget  (MVEB). 

In  addition.  EPA  is  approving 
revisions  to  the  1990  buM  year 
emissions  inventory  and  the 
contingency  plan  for  this  area. 

This  acticm  also  replaces  the  proposed 
limited  approval/limited  disapproval  of 
the  Beaumont/Port  Arthur  15%  Plan 
and  Contingency  Plan  published  on 
January  29. 1996.  The  May  22. 1997  (62 
FR  27964).  limited  approval  of  the 
Volotile  Organic  Compoimd  (V(X) 
control  measiues  continues  in  effect. 
DATES:  This  direct  final  rule  document 
is  effiective  April  13. 1998.  unless 
adverse  comments  are  received  by 
March  12. 1998.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
addresses:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief.  Air  Planning  Sectira  (6PEX-L).  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  refevant  to  this 


final  action  are  available  for  public 
inspection  during  normal  business 
houra  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6.  Multimedia  Planning  and 
Pennitting  Division.  1445  Ross  Avenue, 
suite  700,  Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission  (TNRCC).  12100  Park  35 
Circle.  Building  F,  Austin,  Texas  78753. 
Docummts  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
fOn  FURTHER  MFORMATXM  CONTACT:  Mr. 
Eaton  R.  Weiler.  of  the  EPA  Region  6  Air 
Planning  Section  at  the  above  address, 
telephone  (214)  665-7242. 
SUPPLEMENTARY  MFORMATKM: 
I.  Background 
A.  Clean  Air  Act  Requirements 

Section  182(b)(1)  of  the  Act  as 
amended  in  1990  requires  all  ozone 
nonattainment  areas  classified  as 
moderate  and  above  to  submit  a  SIP 
revision  by  November  15. 1993.  which 
describes,  in  part,  how  these  areas  will 
achieve  an  actual  reduction  in  VOC 
emissions  of  at  least  15  percent.  frtHn  a 
1990  baseline,  during  the  first  six  years 
after  enactment  of  the  Act  (November 
15. 1996).  The  Act  also  sets  limitations ' 
on  the  creditability  of  certain  types  of 
reductions.  Specifically,  states  cannot 
take  credit  frn-  reductions  achieved  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  measures  (new  car  emissions 
standards)  promulgated  prior  to  1990,  or 
for  reductions  resulting  from 
requirements  to  lower  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  promulgated 
prior  to  1990.  Fur&ermore,  the  Act  does 
not  allow  credit  for  corrections  to 
Vehicle  Inspection  and  Maintenance 
Programs  (I/M),  or  corrections  to 
Reasonably  Available  Control 
Technology  (RA(Tr)  rules  as  these 
programs  were  required  prior  to  1990. 
Emissions  and  emissions  reductions 
shall  be  calculated  on  a  typical  weekday 
basis  fbr  the  "peak"  3-month  ozone 
period  (generally  June  through  August). 

In  addition,  section  1 72(c)(9)  of  3»e      • 
Act  requires  that  contingency  measures 
be  included  in  the  plan  revision  to  be 
implemented  if  reasonable  further 
progress  is  not  achieved,  or  if  the 
standard  is  not  attained. 

In  Texas,  the  Beaumont/Port  Arthur 
ozone  nonattainment  area  is  classified 
as  "moderate"  and  is  subject  to  the 
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section  182(b)(1)  15%  rate-of-progress 
requirements.  The  Beaumont/Port 
Arthur  ozone  nonattainment  area  is 
comprised  of  the  following  coimties: 
Orange,  Jefferson,  and  Hardin.  The  15 
percent  VOC  emissions  reduction 
required  by  November  15,  1996,  is 
defined  within  this  document  as  "rate- 
of-progress"  (ROP).  The  SIP  revision 
which  delineates  the  plan  for  achieving 
the  emissions  reductions  is  defined  in 
this  document  as  the  "15%  ROP  Plan." 

B.  Previous  15  Percent  Rate  of  Progress 
SIP  revisions 

Texas  first  adopted  measures  for  the 
15%  ROP  Plans  and  the  required 
contingency  measures  for  the  four 
nonattainment  areas  of  Dallas/Fort 
Worth,  Houston/Galveston,  El  Paso,  and 
Beaumont/Port  Arthur  in  two  phases. 
Phase  I  was  submitted  to  EPA  on 
November  13, 1993,  and  contained 
measures  achieving  the  bulk  of  the 
required  reductions  in  each  of  the 
nonattainment  areas.  Phase  11  was 
submitted  May  9, 1994.  The  Phase  II 
submittal  was  to  make  up  the  shortfiBll 
in  reductions  not  achieved  by  the  Phase 
I  measures.  The  combination  of  the 
Phase  I  and  Phase  II  measures  was  ruled 
administratively  complete  by  EPA  on 
May  12, 1994. 

Tne  EPA  analyzed  the  November  13, 

1993.  and  May  9, 1994,  submittals  and 
determined  that  the  measures  included 
in  the  plan  did  not  achieve  the  required 
amount  of  reductions.  Among  other 
reasons,  there  was  a  shortfall  because 
the  I/M  program  relied  on  reductions  in 
the  plans  which  bad  subsequently  been 
repealed  by  the  State.  On  January  29, 
1996  (61  PR  2751),  EPA  published  a 
proposed  limited  approval/limited 
disapproval  of  the  15%  Plans  included 
in  the  November  13, 1993.  and  May  9. 

1994,  submittal. 

The  EPA  also  proposed  a  limited 
approval  of  the  measures  that  were 
included  %vith  the  plans  because  they 
resuhed  in  a  strengthening  of  the  SIP. 
For  a  complete  discussion  of  the 
deficiencies  in  the  State's  plans,  please 
see  the  January  29. 1996,  Federal 
'  dociunent. 


C.  Current  15  Percent  SIP  Revision 

The  Governor  of  Texas  submitted 
revisions  to  the  15%  ROP  Plans  for 
Beaumont/Port  Arthur.  Dallas/Fort 
«  Worth.  El  Paso  and  Houston/Galveston 
areas  in  a  letter  dated  August  9. 1996. 
The  SIP  submittal  also  included 
revisions  to  the  1990  Base  Year 
Inventory.  El  Paso  section  818  analysis, 
the  Post  96  ROP  Plan  for  Houston,  and 
the  Employee  Conunute  Options.  In  this 
Federal  Register.  EPA  is  taking  action 
on  only  the  Emission  Inventory,  15% 


ROP  Plan.  Contingency  measures,  and 
MVEB  for  the  Beaumont/Port  Arthur 
area.  The  EPA  is  taking  no  action  on  the 
other  portions  of  the  August  23, 1996, 
submittal  in  this  Federal  Register,  nor 
on  any  plans  for  the  Dallas/Fort  Worth, 
El  Paso  and  Houston  areas.  The  other 
portions  of  the  Governor's  SEP  submittal 
will  be  Rnalized  in  separate  Federal 
Register  actions. 

n.  Analysis  of  the  SubmitUl 

A.  General 

Texas  has  made  the  following  changes 
to  address  the  shortfalls  that  were 
identified  in  the  January  29, 1996. 
limited  approval/limited  disapproval 
proposed  action.  First,  Texas  made 
several  revisions  to  its  emissions 
estimates.  These  revisions  were  based 
on  more  recent  information  or  source 
surveys.  From  these  studies.  Texas 
concluded  that,  in  some  instances,  '^ 
better  estimates  of  emissions  were 
available  based  on  locally  derived 
emission  factors  rather  than  defaults 
based  on  national  data.  Second,  these 
same  studies  resulted,  in  some 
instances,  in  lower  projections  of 
emissions  in  1996  resulting  in  less 
growth  to  be  offset.  Finally,  by  better 
segregating  the  emission  points  that 
were  subject  to  specific  rules,  Texas 
identified  additional  emission 
reductions  htim  measures  in  the  original 
15%  Plan.  The  EPA  believes  that  the 
revisions  to  the  Emission  Inventory  and 
Growth  Projections  eliminate  the 
shortfall  identified  in  the  J^uary  29. 
1996,  limited  disapproval/limited 
approval  proposed  action. 

B.  Emission  Inventory  Revisions 

The  EPA  approved  the  Texas  1990 
base  year  inventory  on  November  8, 
1994  (59  FR  55586).  In  the  August  23, 
1996  SIP  submittal,  Texas  included 
revisions  to  the  approved  VOC 
inventory.  The  revisions  have  been 
made  based  on  more  recently  available 
infotmation  from  source  surveys  and 
other  methods.  Much  of  the  information 
was  developed  as  part  of  bottom-up 
surveys  of  area  source  categories 
performed  as  part  of  the  1993  intensive 
ozone  study  in  the  Houston  and 
Beaumont.  This  study,  called  the 
Coastal  Oxidant  Assessment  for 
Southeast  Texas  (COAST),  included  a 
study  of  area  source  emissions. 
Traditional  area  source  emission 
inventory  techniques  use  national  or 
state  level  statistics  for  the  level  of 
activity  of  a  source  category.  For 
example,  gallons  of  gasoline  sold 
statewide  might  be  used  to  determine 
emissions  from  gasoline  stations.  These 
emissions  would  be  apportioned 


geographically  using  a  surrogate  such  as 
population.  In  the  bottom-up  approach, 
surveys  pf  actual  facilities  were  used  to 
determine  emission  levels.  In  addition 
to  the  data  collected  from  bottom-up 
surveys,  other  improvements  were  made 
to  the  1990  inventory.  A  brief 
discussion  of  the  changes  made  to  the 
inventory  follows. 


1.  Other  Product  Coatings,  High 
Performance  Maintenance  and  Other 
Special  Piupose  Coatings 

These  categories  are  all  surface 
coating  categories  that  were  estimated 
for  the  1990  inventory  using  per  capita 
emission  factors  provided  by  EPA.  The 
per  capita  factors  were  developed  from 
national  level  estimates  of  usage  of  a 
product  divided  by  the  1989  population. 
The  documentation  of  the  Qoatings  and 
emissions  covered  by  these  categories 
was  not  initially  available.  The  TNRCC, 
with  EPA  approval,  removed  these 
categories  from  the  1993  periodic 
emissions  inventory.  After  further 
study,  documentation  of  the  specific 
categories  and  coatings  was  identified 
and  the  1990  inventory  has  been 
adjusted  appropriately.  Oncei  the 
categories  had  been  acauately 
identified,  overlap  with  the  point  source 
inventory  could  be  accounted  for  and  an 
improved  area  source  estimate  was 
obtiained. 

2.  Marine  Vessel  Loading  Losses 

Area  source  emissions  in  this  category 
were  based  -on  estimates  of  the  total 
amount  of  VOCs  loaded  at  Texas  ports. 
Texas  determined  that  individual  point 
sources  had  under  reported  emissions 
from  this  category.  When  the  revised 
point  source  emissions  are  considered, 
it  was  determined  that  the  bulk  of  the 
emissions  in  the  Beaumont  area  ware 
covered  in  the  point  source  emission 
inventory.  Therefore,  the  area  source 
estimate  could  be  reduced. 

3.  Surface  Cleaning 

A  contractor  performed  a  bottom-up 
survey  of  this  category.  This  survey  was 
later  expanded  by  TNRCC  staff.  The 
results  of  the  survey  indicated  that  the 
national  default  estimate  of  emissions 
for  this  category  should  be  revised  for 
the  nonattainment  areas  in  Texas. 

4.  Architectural  Coatings 

Texas  revised  emissions  estimate  bv 
using  more  recent  information  6t>m  the 
National  Paint  and  Coatings  Association 
combined  with  data  from  surveys  on 
thinner  usage. 

5.  Automobile  Refinishing 

Texas  used  more  recent  information 
from  the  Naticmal  Paint  and  Coatings 
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Association  and  source  surveys  to  revise 
the  emission  estimates  for  this  category. 
In  addition,  using  data  from  the 
Department  of  Commerce  on  paint 
shipments,  Texas  projected  a  substantial 
decrease  in  emissions  between  1990  and 

6.  Sheet.  Strip  and  Coil 

This  category  was  estimated  for  the 
1990  emission  factor  of  1.5  tons/ 
employee.  The  number  of  employees 
related  to  this  industry  was  obtained 
from  the  County  Business  Patterns  for 
Standard  Industrial  Classification  (SIC) 
code  3479.  This  SIC  code  includes  many 
businesses  not  engaged  in  coil  coating 
operations.  A  list  of  companies  involved 
in  coil  coating  operations  was  obtained 
bom  the  national  coil  coaters 
association.  It  was  determined  that  all  of 
the  companies  involved  in  these 
operations  were  outside  the 
nonattainment  ffihea  or  were  reporting 
their  emissions  in  the  point  source 
inventory.  Therefore,  including  their 
emissions  in  the  area  source  emissions 
would  be  double  counting.  Therefore, 
the  area  source  emissions  were  removed 
from  the  inventory. 

7.  Vessels  With  Outboards 

A  telephone  survey  of  pleasure  craft 
owners  in  the  Beaumont/Port  Arthur 


area  was  conducted.  The  survey  showed 
that  62  percent  of  boat  usage  occurs  on 
weekends  rather  than  on  weekdays. 
Previous  emission  estimates  had 
allocated  pleasure  craft  emissions 
equally  to  each  day  of  the  week.  It  is 
important  to  know  when  emissions 
occur  in  developing  control  strategies. 
In  this  case,  according  to  the  EPA 
guidance,  emissions  are  to  be  reduced 
from  their  1990  summer  time  weekday 
levels.  Therefore.  Texas  reduced  the 
expected  weekday  emissions  based  on 
the  resiilts  of  the  survey.  A  similar 
adjustment  had  previously  been  made  to 
the  Dallas/Fort  Worth  and  Houston/ 
Galveston  inventories. 

8.  Generates  <50  Horsepower 

As  part  of  the  COAST  project,  local 
area-specific  construction  and 
recreational  area  information  and  more 
current  information  about  horsepower 
distributions  and  equipment/ 
populations  were  utilized  to  obtain  a 
more  refined  estimate  of  emissions  in 
this  category. 

9.  Residential  Lawnmowers 

Similar  to  the  survey  performed  of 
recreational  boat  users,  a  survey  of 
homeowners  was  performed  to 
detbrmine  when  they  actually  cut  their 
lawns.  Fifty-nine  percent  of  the 


surveyed  respondents  reported  that  they 
cut  their  lawns  on  the  weekends.  Texas 
reallocated  the  emissions  based  on  the 
results  of  the  survey. 

10. 1994  Quality  Assurance  Efforts 

During  1994,  the  TNRCC  completed  a 
thorough  evaluation  of  the  1990  point 
source  inventory  and  discovered  that 
emissions  from  facilities  in  several  SIC 
codes  were  misplaced  under  the  wrong 
emissions  category.  This  effort  resulted 
in  significant  changes  to  some  emissions 
categories.  The  realignment  of  emissions 
did  not  affect  the  total  emissions. 

The  realignment  of  emissions  did 
have  the  effect  of  increasing  the  amount 
of  reductions  that  were  expected  for 
certain  control  measures  and  decreasing 
the  amount  of  emission  reductions 
expected  from  other  control  measures. 

The  EPA  is  proposing  to  approve 
these  revisions  to  the  1990  Base  Year 
VOC  inventory  for  the  Beaumont/Port  - 
Arthur  area.  The  original  biogenic 
emissions  are  unchanged.  A  summary  of 
the  Revised  1990  emissions  inventory 
for  the  Beaumont/Port  Arthur  area  is 
included  in  Table  1. 


Table  l.— 1990  Base  Year  Emissions  Inventory 


Beaumont  /  Port  Arthur 

Point 

Area 

On-Road 

Non-Road 

Total 

245.35 

30.63 

19.11 

18.44 

313.53 

C.  Calculation  of  the  1996  Target  Level 
of  Emissions 

Texas  subtracted  the  noncreditable 
reductions  fit)m  the  FMVCP  and  RVP 
program  from  the  1990  emissions 
inventory.  This  subtraction  results  in 
the  1990  adjusted  inventory.  The  total 
required  emission  reduction  required  to 
meet  the  15%  ROP  Plan  requirement 
equals  the  stun  of  15  percent  of  the 
adjusted  inventory,  plus  reductions  to 
offset  hny  growth  that  takes  place 
between  1990  and  1996.  plus  any 
reductions  that  result  from  corrections 
to  the  I/M  or  VOC  RACT  rules.  Table  2 
summarizes  the  calculations  for  the 
Beaumont/Port  Arthur  area. 

Table  2:  Calculation  of  Required 
Reductions  (Tons/Day) 


Beaumont  /  Port  Arthur 

1990  Emission  Inventory  

1990  Adjusted  Emission  Inventory 


Table  2:  Calculation  of  Required 
Reductions  (Tons/Day)— Continued 


Beaumont  /  Port  Arthur 


15%  of  Adjusted  

RACT  and  I/M  Coaection 

1996  Target  

1996  Projection ' 

Required  Reduction 


'47.03 

4.28 

262.22 

320.01 

57.79 


323.77 
313.53 


'  1996   forecasted   emissions   with   growth 
and  pre- 1990  controls. 

D.  Projections  of  Growth 

As  can  be  seen  from  the  calculations 
in  Table  2,  an  important  component  of 
calculating  the  required  emission 
reductions  is  to  project  the  amount  of 
growth  in  emissions  that  is  expected 
between  1990  and  1996.  Since  the  1996 
emissions  are  related  to  the  1990 
emissions,  the  changes  in  the  1990 
emission  inventory  resulted  in  changes 
to  the  1996  projections.  In  addition,  as 
discussed  previously,  Texas  has 
projected  reductions  in  the  emissions 


from  surface  cleaning  and  auto 
refinishing  emissions  firom  1990  levels. 

E.  Deficiencies  Identified  in  the  January 
29.  1996  Federal  Register 

In  the  Januar>-  29, 1996  Federal 
Register.  EPA  identified  several  areas 
where  it  was  believed  that  Texas  had 
projected  too  much  emissions  reduction 
for  particular  control  measures.  The 
EPA  has  reviewed  the  August  9,  1996. 
SIP  revision  and  believes  that  it 
addresses  the  previously  identified 
concerns.  A  brief  discussion  of  the 
previously  identified  concerns  follows 
below. 

1.  Architectural  Coatings 

Texas  projected  emission  reductions 
for  this  category  based  on  past  EPA 
guidance.  The  guidance,  however,  was 
changed  in  a  memorandum  dated  March 
22,  1995  (Credit  for  the  15  Percent  Rate- 
of-Progress  Plans  for  Reductions  from 
the  Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule).  The 
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August.  1996  SIP  revision  revises  the 
pro)ected  emissions  reduction  estimate 
based  on  the  more  recent  guidance. 

Projected  emissions  reductions  from 
the  AIM  rule  are  based  on  the  AIM  rule 
proposed  by  EPA  on  June  25,  1995 
which  expected  compliance  by  April. 
1997.  Subsequently.  EPA  was  sued  over 
this  proposed  national  rule  and  has 
negotiated  a  compliance  date  of  no 
earlier  than  January  1, 1998.  The 
previous  guidance  allowed  States  to 
take  emission  reduction  credit  for  the 
AIM  rule  even  though  the  reductions 
were  not  expected  to  occur  until  April 
1997.  The  EPA  believes  that  even 
though  the  compliance  date  has  been 
pushed  back,  the  projected  emissions 
reduction  from  the  national  AIM  rule 
are  creditable  in  State  15%  Plans. 

2.  Acetone  Substitution 

Texas  had  projected  emissions 
reductions  for  the  rules  to  regulate  the 
cultured  (synthetic)  marble  and  fiber 
reinforced  plastic  operations.  The  EPA. 
however,  has  added  acetone  to  the  list 
of  non-reactive  substances.  Texas,  in  the 
August.  1996  submittal,  removed 
emissions  reduction  credit  for  these 
rules. 

3.  Vehicle  Inspection  and  Maintenance 
(I/M) 

Under  the  Federal  I/M  Flexibility 
Amendments  promulgated  September 
18. 1995.  urbanized  areas  with  a 
population  of  less  than  200,000  for  1990 
are  not  mandated  to  participate  in  the 
Vehicle  I/M  program.  The  State  of  Texas 
has  elected  not  to  implement  a  Vehicle 
I/M  program  in  the  Beaumont/Port 
Arthur  nonattainment  area. 

For  a  complete  discussion  of  the 
control  measures  considered  please  see 
the  Technical  Support  Document  for 
this  action. 

Table  3  summarizes  the  control 
measures  and  their  projected  emissions 
reductions  used  to  achieve  the  15 
percent  target. 

Table  3.— Summary  Emission  Re- 
ductions FOR  Beaumont/Port  Ar- 
thur 


Table  3.— Summary  Emission  Re- 
ductions RDR  Beaumont/Port  Ar- 
thur—-Continued 


Required  reduction  (Tons/Day)  

RACT  Catchup 

TSOF  

Vehicle  Refueling  (Stage  11) 

General  Vent  Gas 

Benzane  NESHAPS  ...._ 

FMVCP  Tier  I 

Vessel  Cleaning  

Fugitives 

RE  Floating  Reel  Tank  

RE     Improvements     (excluding 

Roebng  root  \ark) 

Gas  UtiMy  Engirws 

Stage  I , 


57.79 
9.88 
0.01 
1.96 

11.75 
0.28 
0.21 
0.02 

17.46 

25.62 

5.04 
0.95 
1.49 


Architectural  Coatings 

Consumer/Commercial  Products 

Traffic  Martdngs 

High  Performance  Mairttenanoe 

Other  Special  Purpose ~ „ 

Total  Estimated  Reductions 


0.45 
0.38 
0.06 
0.05 
0.12 
75.71 


F.  Motor  Vehicle  Emissions  Budgets 

The  Clean  Air  Act.  section  176(c).  and 
the  transportation  conformity  rule 
require  the  states  to  establish  MVEBs  in 
any  control  strategy  SIP  that  is 
submitted  for  attainment  and 
maintenance  of  the  NAAQS.  The  State 
of  Texas  has  established  a  MVEB  for 
VOC  for  the  Beaumont/Port  Arthur  area. 
The  EPA  is  proposing  to  approve  the 
following  MVEB  in  Table  4: 

TABLE  4.— 1996  VOC  MOTOR 

VEHICLE  Emissions  Budget 


Area 


Beaumom/Port  Arthur 


VOC 
(tons/ 
day) 


21.66 


G.  Contingency  ^4easu^es 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittals, 
under  section  172(c)(9)  of  the  Act. 
contingency  measures  to  be 
implemented  if  Reasonable  Further 
Progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed. 
Therefore,  the  EPA  interprets  the  Act  to 
require  States  with  moderate  and  above 
ozone  nonattainment  areas  to  include 
sufficient  contingency  measures  in  the 
November  1993  submittal,  so  that  upon 
implementation  of  such  measures, 
additional  emissions  reductions  of  up  to 
three  percent  of  the  adjusted  base  year 
inventory  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review  . 


m.  Analysis  of  Specific  Contingency 
Measures 

The  following  is  a  discussion  of  each 
of  the  contingency  measures  that  have 
been  included  in  the  SIP  submittals  and 
an  analysis  of  their  acceptableness. 

A.  Gas  Utility  Engines 

Texas  has  projected  emission 
reductions  that  will  occur  fitim  the 
small  engine  rule  in  the  year  following 
the  required  milestone  demonstration  or 
1997.  The  EPA  believes  that  these 
reductions  have  been  quantified 
appropriately. 

B.  Tier  I 

Additional  reductions  are  projected 
for  Tier  I.  The  EPA  agrees  with  Uiese 
reduction  estimates. 

C.  Excess  Reductions 

Excess  reductions  fit>m  measures  in 
place  are  sufficient  to  ensiue  that  the 
contingency  measure  target  of  three 
percent  is  met.  These  emission 
reductions  are  in  excess  of  what  is 
required  for  the  area  to  achieve  by 
November  15. 1996.  If  Texas  has  to  rely 
on  these  measures  for  contingency 
measures  or  for  future  plans  then  the 
State  will  have  one  year  to  backfill  the 
contingency  plan.  . 

Table  7.— Summary  of  Contin- 
gency Measures:  Beaumont/Port 
Arthur  (tons/day) 

Required  Contingency  9.41 

Credttable  Contingency  Reductions: 

Gas  Utility  Engines ~ 0.08 

Tier  I  0.60 

Excess  from  existing  measures  17.92 

Total  .- 18.69 

IV.  Final  Action 

The  EPA  has  evaluated  the  Emissions 
Inventory.  15%  Plans  and  contingency 
measures  submitted  as  part  of  the 
August  9. 1996.  SIP  revision  for  Texas. 
The  EPA  is  approving  the  revisions  to 
the  1990  base  year  inventory,  the  15% 
Plan,  and  Contingency  Plan  for  the 
Beaumont/Port  Arthur  Area  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroveraial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation,  EPA  is  proposing  to 
approve  this  action  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  April  13.  1998.  unless 
by  March  12. 1998.  adverse  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 


subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  proposed  action.  The  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  April  13, 1998. 

Nothing  in  this  action  should  be 
construed  as  peimitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  AdministratiTe  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act    - 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  imftact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 


may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
approval  action  proposed  does  not 
include  a  Federd  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  locallaw,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  renilt  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  this  rule  in 
today's  Federal  Kegiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  13, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  ofSiriiiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations, 
Leed.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 


recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compoimds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  lulv  1 
1982.  ■ 

Dated:  January  22, 1998. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator.  Region  6. 

Part  52.  Ch^ter  I.  Title  40  of  the  Ckxle 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEDI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 

152.2270   ManMcationofPlan. 

•        •        •        •        • 

(c)*  •  • 

(107)  A  revision  to  the  Texas  State 
Implementation  Plan  addressing  the 
15%  Rate-of-Progress  Plan  requirements 
for  the  Beaumcmt/Port  Arthur  ozone 
nonattaiimient  area  was  submitted  by  a 
cover  letter  from  Governor  George  Bush 
dated  August  9. 1996.  This  revision  will 
aid  in  ensuring  that  reasonable  further 
progress  is  made  towards  attaining  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  the  Bc«umont/ 
Port  Arthur  area.  This  submittal  also      ^ 
contained  revisions  to  the  1990  base      ^ 
year  emissions  inventory.  Motor  Vehicle 
Emission  Budget,  and  contingency  plan 
for  the  Beaumont/Port  Arthur  area. 

(i)  Incorporation  by  reference.  Texas 
Natural  Reisource  Conservation 
Commission  (TNRCC)  order  adopting 
amendments  to  the  State 
Implementation  Plan;  Docket  Number 
96-0465-SIP,  issued  July  31,  1996. 

(ii)  Additional  materi^ 

(A)  TNRCC  certificaUon  letter  dated 
July  24. 1996,  and  signed  by  Gloria 
Vasquez,  Chief  Clerk.  TNRCC. 

(B)  The  SIP  narrative  plan  and  tables 
entitled.  "Revisions  to  the  State 
Implementation  Plan  for  the  Control  of 
Ozone  Air  Pollution."  as  it  applies  to 
the  Beaumont/Port  Arthur  area  dated 
July  24,  1996. 

3.  Section  52.2309  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  52.2309    Emtsaions  inwantortes. 

•        •        •        *        • 

(d)  The  Texas  Natural  Resource 
Conservation  Commission  submitted 
State  Implementation  Plan  revisions  to 
the  1990  base  year  emission  inventory 
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for  the  Beaumont/Port  Arthur  area  with 
a  cover  letter  from  the  Governor  of 
Texas  dated  August  9,  1996. 
IFF  Doc.  9»-3319  Filed  2-9-98:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[FRL-89Sa-«] 

Technical  Amendments  to  Clean  Air 
Act  Promulgatkm  of  Extension  of 
Attainment  Date  for  Ozone 
Nonattalnment  Area;  Ohio;  Kentucky; 
Correction  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACDON:  Final  rule;  informational  notice: 
correction  of  effective  date  under  CRA. 


;  On  November  17. 1997,  the 
Environmental  Protection  Agency 
published  in  the  Federal  Rcguter  a  Hnal 
rule  extending  the  attainment  date  for 
the  Qncinnati-Hamilton  interstate 
moderate  ozone  nonattainment  area 
from  November  15,  1996.  to  Navember 
15. 1997.  This  extension  is  based  in  part 
on  monitored  air  quality  readings  for  the 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone  during  1996.  EPA 
also  revised  the  table  in  the  Code  of 
Federal  Regulations  concerning  ozone 
attainment  dates  in  this  area.  The  final 
rule  established  an  effective  date  of 
December  17,  1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
February  10.  1998.  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Annette  Hill.  EPA  Region  IV,  at  (404) 
562-8287,  or  Dan  Werbie,  EPA  Region 
V,  at (312)  353-5791. 
SUPPI-BICNTARY  INFORMATKM: 

L  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAG).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  November  17, 1997  (62 


FR  61241)  by  operation  of  law.  the  rule 
did  not  take  effect  on  December  17, 
1997,  as  stated  therein.  Now  that  EPA 
has  discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAG.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
Hnds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  knoMoi  of  the 
underlying  rule  since  November  17. 
1997.  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believed 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effected  date 
stated  in  the  November  17. 1997, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

n.  AdministratiTe  Requirements 

Under  ExecuUve  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994).  Because  this  action  " 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 


not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  801  et  seq.). 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act, 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  )anuary  30. 1998. 
Carol  Browner. 
Administmtor. 

(FR  Doc.  98-3034  Filed  2-ft-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 
[FRL-saei-q 

Technical  Amandmanis  To  Approval 
and  Promulgation  of  Implementation  of 
Stale  Air  Quality  Plana  for  Daalgnated 
Facilltiaa  «id  PoUutants,  Htm  Mexico; 
Control  of  Landfill  Gaa  Emiaaions 
From  Existing  Municipal  Solid  Waste 
LarKtfllla;  Correction  for  Same, 
Louisiana;  Correction  of  Effective  Date 
Under  Congressional  Review  Act 
(CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule:  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  October  21, 1997  (62  FR 
54589).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  direct  final  rule  approving  the 
New  Mexico  State  Plan  for  controlling 
landfill  gas  emissions  from  existing 
municipal  solid  waste  landfills.  The 
plan  was  submitted  to  fulfill  the 
requirements  of  the  Clean  Air  Act.  The 
rule  established  an  effective  date  of 
December  22, 1997.  This  document 
corrects  the  effective  date  of  the  rule  to 


Federal  Kagtoter/VoL  63.  No.  27 /Tuesday,  February  10.  1998 /Rules  and  Regulations  6665 


Feimiaiy  10. 1998.  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
wiacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
U.S.C  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

February  10. 1998. 

FOR  FURTHER  MVORMATKM  CONTACT: 

Robyn  Meeko-,  EPA  Region  X.  at  (206) 

553-8579. 

StiPRLBCNTARY  MFORMATKM: 

L  Backgronnd 

Secticm  801  of  the  CRA  precludes  a 
rule  from  taking  effsct  until  the  agancy 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Caomaa  and  to 
the  Comptroller  General  ofthe  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertenUy 
Eailed  to  submit  the  above  rule  as 
required;  thus,  ahhough  the  rule  was 
promulgated  on  October  21. 1997  (62  FR 
54589)  by  operation  of  law,  the  rule  did 
not  take  effect  on  December  22,. 1997.  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rufe  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  ofthe  rule  consistent 
with  the  provisions  ofthe  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  S53(b)(B). 
provides  that,  whmi  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportimity  for 
comment  because  EPA  merely  is 
correcting  the  efiiective  date  ofthe 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
effected  parties  have  known  ofthe 
underlying  rule  since  October  21, 1997. 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effisctive  date 
ptusuant  to  5  U.S.C  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
efEactive  date  was  caused  by  EPA's 
inadvertent  feilure  to  submit  the  rule 
under  the  CRA.  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
feith  relying  upon  the  effective  date 


stated  in  the  October  21. 1997,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

n.  ArfmiiiMlraiiww  g<>qairn>inwitt 

Und«  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefixe  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  ccmtain  any 
imiimded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultaticm  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  ofthe  Regulatory  Flexibility 
Act(5U.S.C601etseg.) 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  sulnnit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  tiie  U.S.  House  of 
Representatives  and  the  Comptroller 
General  ofthe  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C  808(2).  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  efiiactive  date.  Pursuant  to 
section  307(b)(1)  ofthe  Clean  Air  Act, 
challenges  to  this  amendment  must  be 
brought  within  60  days  of  publication  of 
the  amendment. 

Dated:  January  30, 1998. 
Carol  Browner, 
Administrator. 

(FR  Doc.  98-3037  Piled  2-9-^:  8:45  am] 
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ENVIRONMENTAL  PROTECTKNf 
AQENCY 

40  CFR  Parts  180  and  186 
IFRL-488»-q 

Technical  Amendments  to  Thiodicarb; 
PwdddaTolaranea;  Corraction  of 

Effaettva  Data  Under  Congraaaional 
RavtowAct(CRA) 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule;  correction  of 
effective  date  imder  CRA. 


SUMMARY:  On  August  22. 1997  (62  FR 
44582),  the  Environmental  Protection 
Agnicy  published  in  the  Federal 
Register  a  final  rule  establishing  a 
tolerance  for  combined  residues  of 
thiodicarb  and  its  metabolite  methomyl 
in  or  on  broccoli,  cabbage,  cauliflower, 
and  leafy  v^etables  (except  Brassica 
vegetables),  which  established  an 
efiiBctive  date  of  August  22. 1997.  This 
document  corrects  the  effective  date  of 
the  rule  to  February  10. 1998,  to  be 
consistent  with  section  801  and  808  of 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFKrCriVE  OATE  This  rule  is  effective  on 
February  10, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Hofrnann,  OPPTS,  at  (202)  260- 
2922. 

supptaefTARY  mformatkm: 


LBackgitNUKl 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recenUy 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required  thus,  although  the  rule  was 
promulgated  on  August  22, 1997  (62  FR 
44582)  by  operation  of  law,  the  rule  did 
not  take  effect  on  August  22. 1997,  as 
stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  ofthe  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  408(e)(2)  ofthe  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346a(e)(2),  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  section  408(e)(1),  shall  issue 
a  proposed  rule  and  allow  60  days  for 
public  comment  unless  the 
Administrator  for  good  cause  finds  that 
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it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
efliective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  section 
408(e)(2).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
August  22, 1997,  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
808(2).  Under  section  408(g)(1)  of 
FFIJCA.  today's  rule  is  effective  upon 
publication.  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
.  that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
•tated  in  the  August  22, 1997,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

n.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  ofTicials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  Octot>er  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Prooediue  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  se  set}.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  August  22, 1997,  Federal 
RMbter  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
«vill  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 


General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  |anuary  30, 1998. 
Carol  BrowMr, 
Administrator. 

(FR  Doc.  98-3028  Filed  2-9-98:  8:45  ami 
■lUMOOOOC 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL  BWa  21 

Technical  Amandmanta  to  Alabama: 
Final  Authoriiation  of  Ravlalona  to 
Stata'a  Haaantoua  Waata  Management 
Program;  Correction  of  Effaetlva  Dato 
Under  Congraaeional  Ravtaer  Act 
(CRA) 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

action:  Immediate  final  rule;  correction 
of  efliactive  date  under  CRA. 

maaenm-  On  November  21. 1997  (62  FR 
62262),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Regieter  an  immediate  final  rule 
approving  Alabama's  application  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  which  established  an 
effective  date  of  January  20, 1998.  This 
document  corrects  the  effective  date  of 
the  rule  to  February  10, 1998,  to  be 
consistent  with  sections  801  and  808  of 
the  Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Annette  Hill.  EPA  Region  IV.  at  (404) 
562-8287. 
SUWiaiCNTARY  arOWHATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 


the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  November  21, 1997  (62 
FR  62262)  by  operation  of  law,  the  rule 
did  not  take  effect  on  January  20. 1998. 
as  stated  therein.  Now  that  EPA  has 
discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  commdnt.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effiective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressioncd  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  andpublic 

Srocediire  are  unnecessary.  The  Agency 
nds  that  this  constitutes  good  cause 
under  5  U.S.C  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  November  21. 
1997.  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  5S3(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  fiailure  to  submit  the  rule 
under  the  CRA.  EPA  does  not  beheve 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effiective  date 
stated  in  the  November  21, 1997. 
Federal  Regiater  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 


n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  Oct^r  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993),  or  Involve 
special  consideration  of  environmental 
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justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  November  21, 1997. 
Federal  Register  dociunent. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  efiiactive  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  subjective 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30, 1998. 
CaFw  BFowiMr. 
Administrator. 
(FR  Doc.  98-3029  Filed  2-9-98:  8:45  am) 

■lUJNQCOOEi 


BIVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  part  281 

[FRL-696a-«l 

Tedmical  Amandmanta  to  West 
Virginia;  Final  Approval  of  State 
Undacground  Storage  Tank  Program; 
Correction  of  Effacttve  Date  Under 
Congreaaional  Raviaw  Act  (CRA) 

AGENCY:  Enrironmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  determination; 
correction  of  efliective  date  under  CRA. 

SUMMARY:  On  September  23. 1997  (62 
FR  49620).  the  Environmental 
Protection  Agency  published  in  the 
Federal  Reg^ter  a  notice  of  final 
determination  approving  the  State  of 
West  Virginia's  imdeiground  storage 
tank  program  under  Subtitle  I  of  the 
Resource  Conservation  and  Recover}* 
Act.  which  established  an  effective  date 
of  October  23, 1997.  This  document 
corrects  the  effective  date  of  the  rule  to 


February  10, 1998  to  be  consistent  with 

sections  801  and  808  of  the 

Congressional  Review  Act  (CRA). 

enacted  as  part  of  the  Small  Business 

Regulatory  Enforcement  Fairness  Act.  5 

U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

February  10. 1998. 

FOR  RiRTHER  INFOmiATION  CONTACT:  Jada 

Goodwin.  EPA  Region  m,  at  (215)  566- 

5381. 

SUPPlfMENTARY  INFORMATION: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Ccuigress  and  to 
the  Comptroller  General  of  the  General 
Accoimting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promulgated  on  the  date  stated  in  the 
September  23. 1997  (62  FR  49620)  by 
operaticm  (A  law.  the  rule  did  not  take 
effect  on  October  23. 1997,  as  stated 
therein.  Now  that  EPA  has  discovered 
its  errw.  the  rule  is  being  submitted  to 
both  Houses  of  Congress  and  the  GAO. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
imnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  pubUc  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  nde  final  without 
prior  proposal  and  opportimity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5.U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
imderlying  rule  since  September  23, 
1997.  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effective 
date  pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Becaxise  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 


faith  relying  upon  the  effective  date 
stated  in  the  September  23, 1997, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contein  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  not  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  enviroiunentel 
justice  related.issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  stetute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  September  23, 1997. 
Federal  Recietar  document. 


Piusuant  to  5  U.S.C  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office;  however,  in  accordance  with  5 
U.S.C.  806(2),  this  rule  is  effective  on 
February  10,  1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30, 1998. 
Carol  Browner,      • 
Administrator. 
(FR  Doc.  98-3030  Filed  2-9-98: 8:45  am] 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart372 
[FRL-6e6»-7] 

Technical  Amendments  to 
HydrochkNlc  Acid;  Toxic  Cttemical 
neleeee  Reporting;  Community  Rlght- 
to-Know;  Correction  of  Effective  Date 
Under  Congreeeionel  Review  Act 
(CRA) 

AO0ICY:  Enviroiunental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  effiBctive 
date  under  CRA.' 


r:  On  July  25. 1996  (61  FR 
38600),  the  Environmental  Protection 
Agency  published  in  the  Federal 
R^giflter  a  final  rule  modifying  the 
listing  for  hydrochloric  acid  on  the  list 
of  toxic  chemicals  subject  to  the 
reporting  requirements  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986, 
and  section  6607  of  the  Pollution 
Prevention  Act  of  1990.  which 
established  an  effective  date  of  July  25. 
1996.  This  document  corrects  the 
effective  date  of  the  rule  to  February  10. 
1998  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10.  1998. 
FOn  FUMTHER  WffKXMATKM  CONTACT: 
Angela  Hofmann.  OPPTS.  at  (202)  260- 
2922. 
SUPPlfMBfTAAY  MFOMMATKM: 

I.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  July  25.  1996  (61  FR 
38600)  by  operation  of  law.  the  rule  did 
not  take  effect  on  )u!y  25, 1996.  as  stated 
therein.  Now  the  EPA  has  discovered  its 
error,  the  rule  is  being  submitted  to  both 
Houses  of  Congress  and  the  GAO.  This 
document  amends  the  effective  date  of 
the  rule  consistent  with  the  provisions 
of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 


procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  andpublic 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affeiSed  parties  have  luiown  of  the 
underlying  rule  since  July  25. 1996.  EPA 
finds  that  good  cause  exists  to  provide 
for  an  immediate  effective  date  piu-suant 
to  5  U.S.C.  553(d)(3)  and  808(2). 
Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affiected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  July  25, 1996, 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

n.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  hi 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
ExecuUve  Order  12898  (59  FR  7629, 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  25. 1996, 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 


Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  %vith  5 
U.S.C.  808(2),  this  rule  is  effiective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effiective  date. 

Dated:  January  30, 1998. 
Carol  Brewner. 
Administrator. 
(FR  Doc  98-3032  Filed  2-»-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[FRL-sese-si 

Technical  Amendmenta  to 
CydohexanecartxHiltriie.  1,3,3- 
trlmelhyl-5'Oxo;  Revocation  of  a 
Significant  New  Uaa  Rule;  Correction 
of  Effective  Data  Under  Congraealonai 
Review  Act  (CRA) 

AOBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

yuMMARY;  On  June  27, 1996  (61  FR 
33373),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  revoking  a 
significant  new  use  rule  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  for 
cyclohexanecarbonitrile,  1,3«3- 
trimethyl-5'Oxo-  based  on  receipt  of  new 
data,  which  established  an  effective  date 
of  July  29. 1996.  This  document  corrects 
the  effective  date  of  the  rule  to  February 
10. 1998.  to  be  consistent  with  sections 
801  and  808  of  the  Congressional 
Review  Act  (CRA).  enacted  as  part  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  5  U.S.C.  801  and  808. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10, 1998. ' 
FOR  FURTHER  MFORMATION  CONTACT: 
Angela  Hofinann,  OPPTS.  at  (202)  260- 
2922. 
SUPPt-EMENTARY  INFORMATION: 

I.  Backgroond 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effiect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
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rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  ofthe  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  rule  was 
promiilgated  on  June  27, 1996  (61  FR 
33373)  by  operation  of  law,  the  rule  did 
not  take  effect  on  July  29, 1996,  as  stated 
therein.  Now  that  EPA  has  discovered 
its  error,  the  rule  is  being  submitted  to 
both  Houses  of  Congress  and  the  GAO. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportimity  for 
comment  because  EPA  merely  is 
correcting  the  effiective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  June  27, 1996, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2).  Because  the  delay  in  the 
effective  date  was  caused  by  EPA's 
inadvertent  failure  to  submit  the  rule 
under  the  CRA,  EPA  does  not  believe 
that  affected  entities  that  acted  in  good 
faith  relying  upon  the  effective  date 
stated  in  the  June  27. 1996,  Federal 
Register  should  be  penalized  if  they 
were  complying  with  the  rule  as 
promulgated. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875 
(58093,  October  28. 1993).  or  involve 


special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
Februa^  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  imderlying  rule 
is  discussed  in  June  27, 1996,  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
February  10, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30. 1998. 
Carol  Browner, 
Administrator. 

(FR  Doc.  98-3026  Filed  2-9-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  DodMt  No.  97-157;  FCC  97-421] 

Reallocation  of  TV  Channels  60-69,  the 
746-806  MHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  By  this  Report  and  Order 
("R&O"),  the  Commission  reallocates 
the  746-806  MHz  band,  currently 
television  (TV)  channels  60-69,  as 
proposed  in  the  Notice  of  Proposed  Rule 
Making  ("Notice")  in  this  proceeding.  In 
consultation  with  the  Secretary  of 
Commerce  and  the  Attorney  G>eneral,  we 
allocate  24  megahertz  of  this  band,  at 
764-776  MHz  and  794-806  MHz,  on  a 
primary  basis  to  the  fixed  and  mobile 
services,  and  designate  this  spectrum  for 
public  safety  use.  We  allocate  the 
remaining  36  megahertz  of  the  band  on 


a  primary  basis  to  the  fixed,  mobile,  and 
new  broadcasting  services  for 
commercial  use,  to  be  assigned  by 
auction.  During  the  digital  television 
("DTV")  transition  period,  TV  channels 
60-69  will  continue  to  be  used  for 
analog  and  digital  TV  broadcasting.  We 
are  establishing  policies  for  the 
protection  of  such  stations  during  the 
DTV  transition.  We  are  also  providing 
for  continued  use  of  TV  channels  60-69 
on  a  secondary  basis  for  low  power  TV 
and  translator  stations  until  the  end  of 
the  DTV  transition  period. 

EFFECTIVE  DATE:  April  13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  White.  Office  of  Engineering  and 
Technology.  (202)  418-2453. 

SUPPtfMENTARY  INFORMATION:  This  is  a 
summary  ofthe  Commission's  Report 
and  Order.  ET  Docket  97-157.  FCC  97- 
421,  adopted  December  31, 1997.  and 
released  January  6, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  N.W.,  Washington.  D.C..  and  also 
may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  N.W. 
Washington.  D.C.  20036. 

Summary  ofthe  Report  and  Order 

1.  This  Report  and  Order  reallocates 
the  746-806  MHz  band,  currently 
comprising  television  (TV)  channels  60- 
69,  as  proposed  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.  62  FR  41012,  July  31,  1997. 
The  Balanced  Budget  Act  of  1997 
(Budget  Act)  requires  the  allocation  of 
24  megahertz  of  spectrum  for  public 
safety  from  TV  channels  60-69,  in 
consultation  with  the  Secretary  of 
Commerce  and  the  Attorney  General, 
not  later  than  January  1. 1998.  ■  There  is 
inadequate  spectrum  to  meet  the  needs 
of  many  public  safety  organizations, 
particularly  in  major  metropolitan 
regions.  Public  safety  requires  spectnmi 
to  facilitate  interoperability  and  for  new 
types  of  communications  capabilities 
that  will  strengthen  and  enhance  public 
safety.  Therefore,  as  required  by  the 
Budget  Act,  after  consulting  with  and 
considering  the  views  of  the  Secretary  of 
Commerce  and  the  Attorney  General,  we 
are  allocating  24  MHz  of  spectrum  (TV 
Channels  63.  64.  68.  and  69.  or.  io  other 
words,  the  764-776  MHz  and  794-806 
MHz  bands)  to  the  fixed  and  mobile 
services  on  a  primary  basis  for  pubfic 


■  See  Budget  Act.  section  3004  (adding  new 
section  337  of  the  Conununications  Act). 
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safety  services. ^  We  have  initiated  a 
separate  proceeding  to  establish  the 
rules  that  will  govern  how  this  spectrum 
will  be  used  by  public  safety  agencies. 
Also  in  accordance  with  the  Budget  Act, 
we  are  allocating  the  remaining  36 
megahertz  of  channels  60-69  to  the 
fixed  and  mobile  services  on  a  primary 
basis,  and  retaining  the  primary 
allocation  of  this  spectrum  to  the 
broadcasting  service.  Licenses  in  this  36 
megahertz  of  spectrum  will  be  assigned 
to  commercial  licensees  through 
competitive  bidding  in  accordance  with 

[>ro(»dures  that  will  be  determined  in  a 
ater  proceeding.  This  36  megahertz  of 
commercial  spectrum  can  be  used  to 
make  new  technologies  and  services 
available  to  the  American  public.  These 
proposals  are  an  outgrowth  of  our 
digital  television  (DTV)  transition  plan. 
During  the  DTV  transition,  channels  60- 
69  will  continue  to  be  used  for  analog 
and  digital  TV  broadcasting.  We  are 
establishing  policies  for  the  protection 
of  such  stations  during  the  UTV 
transition.  We  are  also  providing  for 
continued  use  of  TV  channels  60-69  on 
a  secondary  basis  for  low  power  TV  and 
translator  stations  until  the  end  of  the 
DTV  transition  period. 

2.  We  do  not  adopt  an  alternative 
proposal  to  allocate  channels  66-69  for 
public  safety  instead  of  channefs  63, 64, 
68.  and  69.  It  is  not  clear  that  this 
alternative  proposal  would  reduce 
ad)acent  chaimel  interference.  In  any 
event,  properly  crafted  technical  rules 
will  minimize  adiacent  channel 
interfierence.  More  importantly,  this 
proposal  would  have  a  severe  impact  on 
public  safety  radio  communications 
equipment.  We  anticipate  that  much  of 
the  public  safiaty  communications  in  the 
746-806  MHz  band  will  be  two-way. 
Two-way  radios  require  filtering  to 
permit  simultaneous  transmission  and 
reception.  Small  separations  between 
transmit  and  receive  frequencies 
increase  the  size,  weight,  power 
requirements,  and.co«t  of  these  radios. 
The  mobile  nature  of  public  safety 


>TIm  BudfM  Act  pro»kto»  thai  this  •pactnim  U 
to  ba  allocaiwi  "far  public  Miaty  ««VicM  •ccording 
to  th«  taraM  and  condiiioiu  aattblishad  by  tba 
rnwimtoaiop.  io  cooaultalion  with  tha  Sacratarjr  of 
CoMuiiama  and  tba  Attoraay  GaoaraL"  Badgal  Act 
Mctioo  3004(aNl).  Swtfaao  3004  of  tba  BadyM  Act 
dafiaaa  public  talatjr  tarvicaa  aa 


(A)  Tha  lola  or  principal  porpoaa  of  whicb  U  to 
prolact  tba  (afaty  of  life,  haalth.  or  proparty: 

(B)  That  »n  providad— 

(i)  By  Siata  or  local  pwrarnmant  anlitlaa:  or 
(U)  By  winjmainiwaiiiil  organiatiaaa  that  ara 
•ulhorlMd  t>y  a  yovaminantal  aotity  whoaa  primary 
mlaaion  i*  tba  provi*ioo  of  luch  »«rvica«;  and 

(CI  That  ar*  not  mada  coaunarcially  availabia  to 
tba  public  by  tha  providar. 

Budgal  Act  taction  30O4(fXl). 


communications  requires  that  these 
factors  be  minimized  to  the  extent 
possible.  Manufacturers  of  radio 
equipment  have  expressed  confidence 
in  their  ability  to  design  two-way  public 
safety  radios  with  transmit/receive 
separations  of  30  megahertz.  On  the 
other  hand,  shorter  separations,  such  as 
the  12  megahertz  suggested  by  the 
alternate  proposal,  would  significantly 
increase  the  cost  and  weight  of  public 
safety  radio  equipment.  Further,  the  30 
megahertz  separation  proposed  in  the 
Notice  will  allow  the  design  of  public 
safety  equipment  more  compatiole  with, 
and  more  easily  integrated  into,  current 
public  safety  systems  in  the  800  MHz 
band.  On  balance,  we  believe  that 
channels  63,  64, 68,  and  69  are  most 
appropriate  for  public  safety  use.  and 
therefore,  we  are  reallocating  the  764- 
776  MHz  and  794-806  MHz  bands  to 
the  fixed  and  mobile  services  for  this 
purpose. 

3.  We  reject  the  argument  that 
broadcasting  should  not  retain  an 
allocation  in  the  36  megahertz  of 
commercial  spectrum  after  the  DTV 
transition.  Coinmenters  generally  agreed 
that  including  full  power  broadcasting 
in  this  spectrum  is  likely  to  cause 
interfierence  problems  with  other 
commercial  applications,  especially 
low-power  mobile  applications.  We 
recognize  that  technical  challenges  are 
involved  in  sharing  spectrum  between 
full  power  broadcasting  and  land  mobile 
services.  However,  we  plan  to  address 
sharing  issues  in  our  service  rules 
proceeding,  and  are  not  persuaded  that 
such  sharing  is  not  feasible.  At  the  same 
time,  we  wish  to  make  it  clear  that 
analog  TV  and  DTV  operations  not 
licenmd  by  competitive  bidding  as 
provided  by  the  Budget  Act  will  be 
required  to  vacate  this  spectnun  in 
accordance  with  the  DTV  transition 
plan.  Finally,  we  find  that  this 
allocation  will  not  deter  investment  in 
new  communications  services  or 
systems,  because  the  746-806  MHz 
band  is  highly  desirable  spectrum  for 
fixed,  mobile,  and  broadcasting 
operations,  any  of  which  are  likely  to 
attract  investment  interest. 

4.  We  observe  that  our  DTV  transition 
plan  is  currently  under  review  in  a 
separate  proceeding,  and  that  additional 
DTV  allotments  are  under  consideration 
for  channels  60-69.  However,  we  reject 
the  argument  that  we  should  avoid 
reallocating  this  spectrum  in  order  to 
provide  a  "safe  haven"  for  addressing 
problems  that  may  arise  diiring  the  DTV 
transition.  As  an  initial  matter,  we  note 
that  the  Budget  Act  directs  the 
Commission  to  allocate  24  megahertz  of 
this  spectrum  for  public  safety  use  and 
36  megahertz  for  commercial  use  by 


January  1. 1998.  Thus  we  do  not  have 
the  latitude  to  delay  reallocation  of  this 
spectrum.  Moreover,  even  if  we  had  the 
discretion  to  do  so.  we  do  not  believe 
it  would  be  necessary  to  retain  this 
spectrum  as  a  "safe  haven".  The  DTV 
transition  plan  is  the  product  of 
extensive  technical  study  and  review.  If 
problems  should  arise,  in  most  cases 
alternative  solutions  to  use  of  channels 
60-69  will  be  available.  The  limited 
potential  benefits  of  retaining  chaimels 
60-69  as  a  "safe  haven"  are  outweighed 
by  the  costs  of  delaying  much  needed 

!>ublic  safety  services  and  opportunities 
or  new  services.  We  also  find  no  merit 
in  the  argument  that  we  should  remove 
immediately  all  TV  broadcasting 
operations  nom  TV  channels  60-69. 
Ine  operation  of  some  TV  and  DTV 
stations  in  this  spectrum  is  clearly 
required  to  facilitate  the  DTV  transition; 
and  the  Budget  Act  provides  for  this, 
stating  "(a]ny  person  who  holds  a 
television  broadcast  license  to  operate 
between  746  and  806  megahertz  may 
not  operate  at  that  frequency  after  the 
date  on  Mfbich  the  digital  television 
service  transition  period  terminates,  as 
determined  by  the  Comnu8si(Hi." 

5.  We  recomize  that  the  DTV 
transiticH)  and  the  reallocation  of  TV 
channels  60-69  to  other  services  will 
have  a  significant  impact  on  LPTV  and 
TV  translators.  While  we  are  committed 
to  take  reasonable  steps  to  reduce  the 
impact  on  such  operations,  we  are 
obligated  to  fiscilitate  the  DTV  transition 
and  to  reallocate  the  TV  channels  60-69 
as  directed  under  the  Budget  Act. 
Section  3004  of  the  Budget  Act  states 
that  anyone  holding  a  television 
broadcast  license  in  the  band  "may  not 
operate  at  that  frequency  after  the  date 
on  which  the  digital  television 
transition  period  terminates,  as 
determined  by  the  Commission."  '  This 

[>rovi8ion  of  the  Budget  Act  leaves  us  no 
atitude  in  clearing  LPTV  and  TV 
translator  stations  fit>m  the  band  at  the 
end  of  the  DTV  transition  period.  We 
will  permit  LPTV  and  TV  translators  to 
continue  to  operate  on  channels  60-69 
until  the  end  of  the  DTV  transition 
period,  as  long  as  they  do  not  cause 
harmful  interference  to  primary 
services.  The  DTV  transition  period  is 
currently  scheduled  to  end  December 
31,  2006.  but  may  be  extended  in  some 
markets  for  several  reasons.*  In  many 
rural  areas,  LPTV  and  TV  translator 
Ucensees  will  be  able  to  continue 


>Saa  Budgal  Act  Mction  3004  (adding  naw 
taction  337(aXl)  of  tha  Coomunicationa  Act). 

*Bndga(  Act  lactioa  3003  (adding  naw  (action 
309(jXl4)  of  tha  Caaamuiicationa  Act)  aataMlahaa 
tha  conditioiM  oadar  which  tha  Coouniaaiaa  ahall 
axtaod  tba  and  of  tha  DTV  tnaaition  pariod  bayood 
OacMnbar  31.  2008. 
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broadcasting  because  demand  for 
spectrum  for  both  public  safety  and 
c»mmercial  applications  is  likely  to  be 
less  in  rural  areas  than  in  urban  areas. 

6.  LPTV  operators  also  can  be 
accommodated  in  other  ways.  We  will 
consider  whether  there  are  any  other 
steps  that  may  be  of  benefit  to  LPTV  and 
TV  translator  operations  as  we  develop 
service  rules  for  the  commercial 
spectnun.  We  emphasize  that  all  the 
provisions  we  made  in  the  DTV 
Proceeding  Sixth  Report  and  Oder  to 
accommodate  LPTV  and  TV  translator 
stations  also  apply  to  LPTV  and  TV 
translator  stations  in  channels  60-69. 

7.  We  believe  that  most  holders  of  TV 
station  construction  permits  in  channels 
60-69  are  sufficiently  advanced  in  the 
licensing  process  that  it  would  be 
inequitable  to  rescind  their  permits.  At 
the  same  time,  as  we  pointed  out  in  the 
Notice,  there  are  outstanding 
construction  permits  that  were  issued 
years  ago,  on  which  there  has  been  littie 
progress.  In  order  to  ensure  that  holders 
of  construction  permits,  both  for  new 
focilities  and  modification  of  existing 
facilities,  progress  in  construction,  we 
are  establishing  a  deadline  by  vt^ch 
construction  must  be  completed.  We 
believe  that  three  years  is  sufficient  time 
for  current  construction  permits  to  build 
or  improve  their  facilities,  and  also 
provides  a  date  certain  for  planning 
purposes  for  public  safety  agencies  and 
commercial  entities.  Therefore,  we  will 
cancel  any  construction  permit  issued 
before  the  release  date  of  this  Report 
and  Order  for  which  no  license 
application  has  been  filed  as  of  January 
2.  2001. 

8.  We  decline  to  indefinitely 
protected  analog  TV  stations  up  to  their 
maximum  possible  coverage.  Such  a 
measure  would  deny  areas  of  the 
country  to  public  safety  and  commercial 
licensees,  even  though  the  current 
licensees  may  never  increase  their 
coverage  to  the  maximum.  Accordingly, 
wawill  protect  analog  TV  licensees  up 
to  their  actual  coverage  imtil  the  end  of 
the  DTV  transition  period.  In  this 
regard,  we  will  process  requests  for 
minor  modifications  to  existing  analog 
TV  stations  and  construction  permits. 
However,  the  planning  and 
development  of  new  services  would  be 
impeded  if  we  were  to  permit 
modifications  that  increase  service  area 
on  an  indefinite  basis.  We  believe  that 
licensees  have  been  aware  of  the  DTV 
transition  plan  and  have  had  the 
opportunity  to  plan  necessary 
modifications.  Accordingly,  as  of  six 
months  after  the  release  date  of  this 
Report  and  Order  we  will  no  longer 
accept  requests  for  modifications  to 
increase  the  service  areas  of  stations 


operating  on  TV  channels  60-69.  With 
regard  to  DTV,  we  will  protect  the  full 
coverage  area  until  the  end  of  the  DTV 
transition  period.'  We  recognize  that 
stations  may  not  be  able  to  provide  full 
coverage  initially  and  we  do  not  wish  to 
impede  growth  and  development  of 
DTV. 

9.  In  the  DTV  Sixth  Further  Notice  of 
Proposed  Rule  Making,  we  provided  a 
final  opportunity  for  the  filing  of  new 
applications  for  analog  stations  for 
vacant  allotments  and  rule  making 
petitions  to  add  channels  to  the  TV 
Table  of  Allotments,  thereby 
accommodating  parties  who  were  in  the 
process  of  preparing  application  and 
rule  making  submissions.  We  are  aware 
of  the  investment  in  planning,  effort, 
and  money  that  have  been  put  into  these 
and  other  pending  applications  and 
petitions  to  amend  the  TV  allotment 
table.  However,  we  continue  to  believe 
that  it  is  impcKtant  to  maximize  the 
utility  of  the  746-806  MHz  band  for 
public  safety  and  new  commercial 
services.  For  these  reasons,  we  will  not 
authorize  additional  new  analog  full- 
service  television  stations  on  channels 
60-69.  However,  we  will  at  a  later  date 
provide  applicants  and  petitioners  an 
opportunity  to  amend  their  applications 
and  petitions,  if  possible,  to  seek  a 
channel  below  channel  60.  We  will 
thereafter  dismiss  any  applic^ations  or 
allotment  petitions  that  are  not 
satisfactorily  amended.  We  direct  the 
Mass  Media  Bureau  to  announce  the 
details  of  this  amendment  opportunity 
by  Public  Notice,  at  a  date  after  we 
complete  action  on  our  broadcast 
auction  proceeding  and  the  petitions  for 
reconsideration  in  the  DTV  proceeding. 
To  encourage  settlements  among 
mutually  exclusive  applicants,  we 
authorize  the  Mass  Media  Bureau  to 
waive  for  this  special  amendment 
opportunity  the  rule  which  limits 
reimbursements  of  applicants  to 
legitimate  and  prudent  expenses  (47 
CFR  73.3525(a)(3)).  Finally,  we  note  that 
all  conditions  pertaining  to  the 
applications  and  rule  making  petitions 
will  continue  to  apply. 

Final  Regulatory  Flexibility  Analysis 

10.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),*  the  Commission 
incorporated  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  tiie 
expected  significant  economic  impact 
on  small  entities  in  the  Notice  of 
Proposed  Rule  Making  (Notice)  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 


proposals  in  the  Notice,  including  the 
IRFA.  This  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA, 
•  as  amended  by  the  Clontract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Public  Law  104-121. 110 
Stat.  847.7 

A.  Need  for  and  Purpose  of  This  Action 

11.  In  this  Report  and  Order,  the 
Commission  reallocates  the  746-806 
MHz  band,  television  (TV)  Chaimels  60- 
69,  to  other  services.  We  allocate  24 
megahertz  at  764-776  MHz  and  794-806 
MHz  for  public  safety  use.  We  allocate 
the  remaining  36  megahertz  at  746-764 
MHz  and  776-794  MHz  to  the  fixed  and 
mobile  services,  and  to  retain  the 
allocation  to  the  broadcasting  service  in 
these  bands.  We  further  assure  the 
protection  of  full-power  TV  stations  in 
the  band  until  the  transition  to  digital 
television  (DTV)  is  complete,  and  retain 
the  secondary  status  in  the  band  of  Low 
Power  TV  (LPTV)  and  TV  translator 
stations  imtil  the  end  of  the  DTV 
transition  period.  These  allocations  will 
help  alleviate  a  critical  shortage  of 
public  safety  spectrum,  make  new 
technologies  and  services  available  to 
the  American  public,  and  allow  more 
efficient  use  of  spectrum  in  the  746-806 
MHz  band. 

B.  Legal  Basis 

12.  This  action  is  taken  pursuant  to 
Sections  4(i),  303(c),  303(f).  303(g), 
303(r),  and  337(a)  of  tiie 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303(c), 
303(fl.  303(g),  303(r),  and  337(a);  and 
section  3004  of  the  Balanced  Budget  Act 
of  1997,  Public  Law  105-33,  111  Stat. 
251  section  3004  (1997). 

C.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
IRFA 

13.  One  commenter  responded  to  the 
IRFA.  The  Mountain  Broadcasting 
Corporation  (Mountain)  states  that 
individual  small  businesses  in  the 
televsion  broadcasting  industry  will  be 
harmed  by  interference  and  loss  of 
service  resulting  from  our  attempts  to 
clear  channels  60-69,  while  providing 
interference  protection  for  DTV  service 
during  the  DT\'  transition.  Mountain 
contends  that  existing  analog  UHF 
stations  must  be  protected  firom 
interference  frt>m  new  DTV  stations.^ 


'  DTV  coverage  areas  are  established  in  the  DTV 
Sixth  Report  and  Order,  11 2»-33. 
'SU.S.C603. 


'Public  Law  104-121, 110  Sut.  B47 
(1996)(CWAAA.  Subtitle  n  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1906 
(SBREFA),  codified  at  S  U.S.C  601  er  mq.). 

•  See  Mountain  Commantt  at  S-e. 
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D.  ChangM  Mode  to  the  Proposed  Rules 

14.  In  the  Notice  in  this  proceeding, 
released  July  10. 1997,  we  proposed  to 
reallocate  the  746-806  MHz  band, 
currently  comprising  TV  channels  60- 
69.  We  proposed  to  allocate  24 
megahertz,  at  764-776  MHz  and  794- 
806  MHz  (channels  63, 64. 68.  and  69) 
to  the  fixed  and  mobile  services,  for  the 
exclusive  use  of  public  safsty  services. 
We  propoeed  to  allocate  the  remaining 
36  megahertz,  at  746-764  MHz  and  776- 
794  MHz  (channels  60-62  and  65-67)  to 
the  fixed,  mobile,  and  broadcasting 
services.  We  stated  in  the  Notice  that  we 
anticipated  that  licenses  in  this  36 
megahertz  of  spectrum  would  be 
assigned  through  competitive  bidding. 
We  also  inquired  into  protection  of  TV 
stations  on  channels  60-69  from 
interference  by  new  licensees  during  the 
DTV  transition  period,  but  deferred 
specific  interference  protection 
standards  to  a  separate  proceeding  on 
service  rules  for  the  746-806  MHz  bend. 
We  reaffirmed  the  secondary  status  of 
LPTV  and  TV  translators  in  the  entire 
746-806  MHz  band  until  the  end  of  the 
DTV  transition  period,  and  inquired 
whether  we  should  take  any  other 
measures  to  accommodate  LPTV  in  the 
twnd. 

15.  This  Report  and  Order  contains  no 
substantial  changes  to  the  Notice.  The 
only  commenter  who  addressed  the 
IRFA  in  the  Notice  addressed  potential 
DTV-to-analog  TV  interference 
problems.  This  was  not  an  issue  in  this 
proceeding;  it  was  therefore  iraf>ossible 
to  address  the  comment  in  this  Report 
and  Order. 

E.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

16.  Definition  of  a  "small  business". 
Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  According  to 
the  SBA's  regulations,  entities  engaged 
in  television  broadcasting  Standard 
Industrial  Gassification  ("SIC")  Code 
4833 — Television  Broadcasting  Stations, 
may  have  a  maximum  of  $10.5  million 
in  annual  receipts  in  order  to  qualify  as 
a  small  business  concern.  This  standard 


also  applies  in  determining  whether  an 
entity  is  a  small  business  for  purposes 
of  the  RFA. 

17.  Issues  in  applying  the  definition  of 
a  "small  business".  As  discussed  below, 
we  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
our  best  judgments  bssed  on  the  data 
available  to  us. 

An  element  of  the  definition  of  "small 
business"  is  that  the  entity  not  be 
dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operatitm.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  appfy  do  not  exclude 
any  television  station  from  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  over  inclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  As  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  over  inclusive  to  this  extent.  The 
SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  fit>m  taking  these  factors 
into  accoimt  in  making  our  estimates  of 
the  numbers  of  small  entities. 

18.  Television  station  estimates  based 
on  census  data.  The  Notice  of  Proposed 
Rule  AHoking  will  affect  full  service 
television  stations,  TV  translator 
facilities,  and  LPTV  stations.  The  Small 
Business  Administration  defines  a 
television  broadcasting  staticm  that  has 
no  more  than  $10.5  million  in  annual 
receipts  as  a  small  business.*  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.  ><> 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.'  ■  Also 


*13  CFR  121.201.  Standtfd  Industrial  Cod*  (SIC) 
4833  (1996). 

>o  Economics  and  SUtiatic*  Adminiatratkiii. 
Buraau  of  Census.  U.S.  Dapartmant  of  Conunafca, 
1992  Census  of  Transportation,  Comniunicationa 
and  Utilitias.  Establishmant  and  Finn  Slza,  Saria* 
UC92-S-1.  AppandU  A-9  (1999). 

"Id.Sm  Exacuthra  OfBca  of  tha  Praaidant.  Office 
of  Minagamant  and  Budget.  Standard  Industrial 
daasificaiion  Manual  (1987).  at  283.  which 
daacribes  "Talerision  Broadcasting  Sutioos  (SIC 
Code  4S33)  as: 

Establishmanls  primarily  engaged  in  broadcasting 
visual  piugiama  by  talairisiop  to  the  public,  except 


included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
whidi  produce  taped  television  program 
materials. '2  Seperate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number.  '^ 

19.  There  were  1.509  television 
stations  operating  in  the  nation  in 
1992.'^  That  number  has  remained  Cairly 
constant  as  indicated  by  the 
approximately  1.551  operating 
television  broadcasting  stations  in  the 
nation  as  of  February  28. 1997.  ■>  For 
1992  >'  the  number  of  television  stations 
that  produced  less  than  $10.0  million  in 
revenue  vms  1,155  establishments,  or 
approximately  77  percent  of  the  1.509 
establishmmts. "  Thus,  the  rules  will 
affact  approximately  1,551  television 
stations;  approximately  1,194  of  those 
stations  are  considered  small 
businesses."  These  estimates  may 
overstate  the  nvunber  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  fit>m  non-television  affiliated 
companies.  We  recognize  that  the  ndes 
may  also  impact  minority  and  women 
owned  stations,  some  of  which  may  be 
small  entities.  In  1995.  minorities 
owned  and  controlled  37  (3.0%)  of 
1.221  commercial  televisitm  stations  in 
the  United  States."  According  to  the 


cable  and  other  pay  talariaion  sarvicas.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stationa.  Also  included  hen  ai« 
establislBnants  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 

■I  Economics  and  Statistics  Administration. 
Buraau  of  Census,  U.S.  Department  of  Commerca, 
supra  note  7,  Appendix  A-9. 

■>/d.:  SIC  7812  (Motion  Picture  and  Video  Tape     . 
Production):  SIC  7922  (Theatrical  Producan  and 
Miscellaneous  Theatrical  Services  (producers  of 
live  radio  and  television  programs). 

"FGC  News  Releese  No.  31327,  )an.  13. 1993: 
Economics  and  Statistics  Administratiao,  Buraau  of 
Census.  U.S.  Department  of  Commerce,  supra  note 
7,  Appendix  A-9. 

■*FCC  News  Release  No.  7033.  March  8. 1997. 

■*Census  far  Communications'  establishments  m 
^performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Xdministration. 
Buraau  of  Census,  U.S.  Department  o(Comionc», 
$upra  note  7.  at  in. 

■^  The  amount  of  $10  million  %*as  used  to 
estimate  the  number  of  small  business 
eatabiishmants  because  the  relevant  Census 
categories  stopped  at  59.999.999  and  began  at 
S10.000.000.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  infotmatioiL 

■*We  use  the  77  percent  figure  of  TV  stations 
operating  at  lass  than  SIO  mUlion  for  1992  and 
apply  it  to  tha  1997  total  of  1S51  TV  stations  to 
arrive  at  1,194  stations  categariaed  as  small 
businataaa. 

■'Minority  Commercial  Broadcatt  Ownenhip  in 
the  United  States,  U.S.  Dep't  of  Commerce.  Netional 
Taieoommunications  and  Informatioo 
Administration.  The  Minority  Telecommunications 
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U.S.  Bureeo  of  the  Census,  in  1987 
women  owned  and  controlled  27  (1.9%) 
of  1,342  commercial  and  non- 
commercial television  stations  in  the 
United  States.^    ' 

20.  There  are  currently  4.977  TV 
translator  stations  and  1,952  LPTV 
stations  which  would  be  affected  by  the 
allocation  policy  and  other  policies  in 
this  proceeding.^!  The  Commission  does 
not  collect  financial  information  of  any 
broadcast  fedlity  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  broadcast 
facilities.  We  will  assume  for  present 
purposes,  however,  that  most  of  these 
broadcast  facilities,  including  LPTV 
staticHis,  could  be  classified  as  small 
businesses.  As  indicated  earlier, 
approximately  77  percent  of  television 
stations  are  designated  under  this 
analysis  as  potentially  small  business. 
Given  this.  LPTV  and  TV  translator 
stations  would  not  likely  have  revenues 
that  exceed  the  SBA  mayimnm  to  be 
designated  as  small  businesses. 

21.  Alternative  classification  of  small 
television  stations.  An  alternative  way 
to  classify  small  television  stations  is  by 
the  number  of  employees.  The 
Commission  currently 'applies  a 
standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  ("EEO")  rule 
for  Droadcasting.22  Thus,  radio  or 


Development  Propam  C'MTDr')  (April  1996). 
.  MTDP  oonaidar*  minority  ownership  as  o%niar>hip 
of  mora  than  S0%  of  a  broadcast  corporation's 
stock,  voting  control  in  a  broadcast  partnership,  or 
ownatahip  of  ahroadrastJM  piopeity  as  an 
individual  proprietor.  U.  'na  minority  groupa 
included  in  this  repori  are  Black.  Hispanic,  Asian, 
and  Native  American 

*■  See  Comments  of  American  Women  in  Radio 
and  Television.  Inc.  in  MM  Docket  Na  9^149  and 
MM  OockM  No.  91-140,  at  4  n.4  (filed  May  17. 
1995),  citing  1967  Economic  Censuses.  IVaawn- 
Omerf  AisLiess,  WB87-1.  U.S.  Dep't  of  Commeree, 
Bufaau  of  the  Cenaus.  August  1990  (bued  on  1987 
Census).  Aftar  tha  1967  Cenatu  report,  tha  Census 
Bureau  did  not  provide  data  by  particular 
communlcationa  aervioea  (four^digit  Standard 
Industrial  Classification  (SIC)  Code),  bat  rather  by 
the  genanl  two-digit  SIC  Coda  far  communications 
(•48).  Consequently,  since  1967,  Am  VS.  Census 
Buiaau  haa  not  updated  data  on  ownership  of 
broadcast  iKilitiaa  by  women,  nor  doaa  the  FCC 
collect  such  data.  Howevar.  we  sought  camment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  iolonnation  on  the 
gender  and  racs  of  broadcast  license  owners. 
Policie*  and  Rule*  BegardinghOnonty  and  Female 
Ownenhip  of  Mate  Media  Facilitiee,  Notice  of 
Propoeed  Rule  Making.  10  FCC  Red  2788,  2797 
(199S).  60  FR  08068,  February  1. 199S. 

»  FOC  News  Release  No.  7033.  Match  6^  1097. 

nThe  Commisaion's  definitioa  of  a  small 
broadcast  station  for  purpoaaa  of  applying  ita  KEG 
rule  was  adopted  prior  to  the  requbament  of 
approval  by  the  Small  Businass  Administration 
ponoant  to  Sactioo  3(a)  of  tha  Small  Baainua  Act. 
IS  U.S.C  632(a).  as  amended  by  aectiaii  222  of  the 
Small  Btisinaes  Credit  and  Buslnaas  Opportunity 
Bnhancamant  Act  of  1992,  Public  Law  102-306, 
aaction  222(bNl).  106  Stat  999  (1002).«  further 


television  stations  with  fewer  than  five 
full-time  employees  are  exempted  from 
certain  EEO  reporting  and  record 
keeping  requirements.  ^3  We  estimate 
that  the  total  number  of  commercial 
television  stations  with  4  or  fewer 
employees  is  132  and  that  the  total 
number  of  noncommercial  educational 
television  stations  with  4  or  fewer 
employees  is  136.'^ 

22.  We  have  concluded  that  the  746- 
806  MHz  band  can  be  re<x>veied 
immediately,  and  that  it  is  in  the  public 
interest  to  reallocate  this  spectrum  to 
uses  in  addition  to  TV  broadcasting.  We 
believe  that  such  a  reallocation  is 
possible  while  continuing  to  protect  TV. 
There  are  95  fiiU  power  TV  stations, 
either  operating  or  with  approved 
construction  permits,  in  Chumel  60-69. 
There  are  also  nine  proposed  stations, 
and  approximately  15  stations  will  be 
added  during  the  DTV  transition  period, 
for  a  total  of  approximately  110 
nationwide.  Tnere  are  also 
approximately  1.366  LPTV  stations  and 
TV  translator  stations  in  the  band, 
operating  on  a  secondary  basis  to  fiill 
power  TV  stations.  We  propose  to 
immediately  reallocate  the  746-806 
MHz  band  in  ordw  to  mnyimiTu  the 
public  benefit  av^lable  from  its  use. 

23.  The  RFA  also  includes  small 
governmental  entities  as  a  part  of  the 
regulatory  flexibility  analysis.^  The 
definition  of  a  small  governmental 
entity  is  one  with  a  population  of  fewer 
than  50,000.26  There  are  approximately 
85.006  governmental  entities  in  the 


amended  by  the  Small  Business  Administration 
Reeuthorization  and  Amendmentt  Act  of  1994, 
Public  Law  103-403.  section  301. 108  Stat  4187 
(1994).  Howevar,  this  definition  was  adopted  after 
public  notice  and  an  opportunity  far  comment  See 
Report  and  Order  in  Dockat  Na  18244,  23  FOC  2d 
430  (1970). 

>>  See,  o.g.,  47  CFR  73.3612  (Requirement  to  file 
annual  amploymant  reports  on  Form  39S-B  applies 
to  HwBssei  with  five  or  man  full-time  employees); 
Firrtllaportnnd  Oder  in  Docket  Na  21474  Qn  the 
Matter  of  Amendment  of  Broadcast  Equal 
Enq)loyment  Oppottunity  Rules  and  POC  Form 
395).  70  FOC  2d  1466  (1979).  The  Commission  U 
currently  considering  how  to  deaeese  the 
administrative  burdeiu  tmpoeed  by  die  EEO  rule  on 
small  stations  while  maintaining  the  effectiveness 
of  our  broadcast  KEO  anfoicameut  Orderand 
Notice  of  Pnpoeed  Rule  Halang  in  t4t4DockM  No. 
96-iajhi  the  Matter  of  Stmamllnii^  Broadcast  EEO 
Rule  and  Policiea,  Vacating  the  EEO  Forftitura 
Policy  Sutement  and  Amending  Section  1.80  of  the 
Commission's  Rules  to  Include  EEO  Forisituia 
Guidelines),  11  FOC  Red  S154  (1996),  61  FR  9964. 
March  12, 1096.  One  option  under  consideration  is 
whether  to  define  a  small  station  far  purpoaes  of 
affording  such  relief  as  ana  with  ten  or  fawar  full- 
time  employees.  Id.  at  1 21. 

**  We  base  this  estimate  on  a  compilation  of  1995 
^oadcast  Station  Annual  Employment  Reports 
(FQC  Form  39S-B),  petfarmed  by  staff  of  the  Equal 
Opportunity  Employment  Bianch.  Masa  Madia 
Bureau.  FOC. 

»SU.S.C  601(5). 

»Id. 


nation.^''  This  number  includes  such 
entities  as  states,  (x>unties.  cities,  utility 
districts  and  school  districts.  There  are 
no  figures  available  on  what  portion  of 
this  number  have  populations  of  fewer 
than  50,000.  However,  this  number 
includes  38,978  coimties,  cities  and 
towns,  and  of  those.  37,566.  or  96 
percent,  have  populations  of  fewer  than 
50,000.^  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  approximately  85,006  governmental 
entities,  we  estimate  that  96  percent,  or 
81,600,  are  small  entities  that  may  be 
affected  by  our  rules. 

F.  Description  of  Projected  Reporting, 
Record  Keeping  and  Otha-  Compliance 
Reqtiirements 

24.  None. 

G.  Significant  Alternatives  Considered 
and  Rejected 

25.  We  do  not  provide  LPTV  and  TV 
translator  stations  with  the  same 
protection  afforded  to  full-power  TV 
stations.  Because  of  the  large  number  of 
such  stations,  protecting  them  would 
significantly  diminish  the  utility  of  the 
746-806  MHz  band  to  both  public  safety 
and  commercial  users.  Also,  LPTV  and 
TV  translator  stations  are  secondary  in 
this  band,  and  we  have  made  public 
safety  andccMnmercial  services  primary 
in  the  band.  We  affirm  measures  whidi 
will  allow  as  many  LPTV  and  TV 
translator  stations  as  possible  to  remain 
in  operation  until  the  end  of  the  DTV 
transition  period.  We  continue  the 
secondary  status  of  these  stations,  so 
that  they  will  not  be  required  to  change 
or  cease  their  operations  until  they 
actually  interfere  with  one  of  the  newly- 
allocated  services. 

H.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Propoeed 
Rules 

26.  None. 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations  and  radio  treaty 
matters.  Radio. 

Federal  Ccumnimicatioiu  niynmim^m, 
Williun  F.  Catn, 
Deputy  Secretary. 

Rules  Clianges 

For  the  reasons  discussed  in  the 
preamble  part  2  of  title  47  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


\ 


"1992  Census  of  Governments.  U.S.  Buraau  of 
dte  Census,  U.S.  Depeitment  of  Commeroe. 
"/d. 
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PART  a-FREQUeiCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
OBIERAL  RULES  AND  REQULATIONS 

1.  The  authority  dtation  for  part  2 
continuaa  to  read  aa  followa: 

Aadbwilr  47  U^C  IM.  302.  303. 307. 
and  336.  unless  oth«rwise  nolad. 

2.  Section  2.106,  the  Tahle  of 
Frequency  Allocatiaos.  is  amended  as 
follows: 


a.  Remove  the  existing  entries  for 
614-790  MHz  and  790-4106  MHx. 

b.  Add  entries  in  numerical  order  for 
614-746  MHz  throu^  794-606MHZ. 

c  in  the  Intematiaoal  Footnotes 
under  heading  L,  add  footnotes  S5.293. 
S5.296.  S5.300,  S5.309.  S5.310,  S5.311, 
S5.312.  S5.313.  S5.314.  S5.315.  and 
S5.316  in  numerical  order. 

d.  In  the  Non-Govenunent  (NG) 
Footnotes,  remove  footnotes  NG30  and 


NG43.  revise  footnote  NG149,  and  add 
in  numerical  ardsr  footnotes  NG158  and 
NGisg. 

The  revisions  and  additions  read  aa 
follows: 

§2.106  Table  of  I'reQusncy  AMoMMoiMb 


MarfMionaltrtiie 

UnladSMaa  table 

FCCusedaalgnMofs 

Regton  l-H*>ce- 

Region  2— eloc^ 
ioniylHz 

Region  3    eloca 
Hon  MHz 

QowenvnenI 

Non-OowanvTienl 

Riiepart(s) 

SpedaMiae  *»- 

ttonMHz 

AlocaHonMHz 

AlocalionMHz 

quandea 

(1) 

(2) 

(3) 

(4) 

(8» 

(6) 

(7) 

e 

614-746 

• 

614-746 

• 

614-746 

e 

614-746 

• 

614-746 

* 

RADIO  BROAO- 

• 

BROAOCASTINQ 

BROAOCASTINQ 
Raad 

FIXEO 

MOBILE 

BROAOCASTINQ 

BROAOCASTINQ 

CA8T(TV)(7^ 
Audtaiy  BroMf- 
CMling(74) 

86.296  86.300 

86.293  86.300 

, 

86.311 

86.310 

S6J12 

86311 

86311 

NQ128  NQ149 

746-764 

746-764 

746-764 

746-764 

746-764 

PRIVATE  LANO 

BROAOCASTINQ 

BROAOCASTINQ 

FIXEO 

FtXED 

MOBN£(90) 

Fixed 

MOBILE 

MOBILE 

RADIO  SROAO- 

BROAOCASTINQ 

BROAOCASTINQ 

CA8T(TV)(73) 
WmaESBCOM- 

MUMCATI0N8 

(27) 
AudtoyBnMd- 

ca8lino(74) 

' 

S&2M  86300 

8&293  86.300 

86311 

86310 

8631 1 

.NQ126  NQ150 

86312 

86311 

764-778 

794-776 

764-778 

764-776 

764-776 

BROAOCASTINQ 

BROAOCASTINQ 

FIXEO 

FtXED 

PRIVATE  LANO 

FiMd 

MOBILE 

MOBILE 

MOBILE  (90) 

Mobia 

BROAOCASTINQ 

AudtaryBread- 
Gaslina(74) 

86.312  S6.313 

S6.314 

S&31&  86316 

86203  86.300 
S6310 

S6311 

NQ126  NQ1S9 

776-790 

776-790 

776-790 

776-790 

776-790 

BROAOCASTINQ 

BROAOCASTINQ 

FIXEO 

RXEO 

PRIVATE  LANO 

Rmd 

MOBILE 

MOBILE 

M0BR^(9Q) 

BROAOCASTINQ 

BROAOCASTINQ 

RADIO  BROAD- 
CAST (TV)  (73) 

WIRELESS  COM- 
MUMCATI0N8 
(27) 

Audtary  Bread- 
oaaiing(74) 

86.312  S6.313 

86.314 

« 

86315  86.316 

S5.293S630e 

35.310 

86.311 

NQ128  NQ158 
NQ1S0 

\- 

790-794 

790-794 

790-794 

790-794 

790*794 

-. 

nXED 

BROAOCASTINQ 

FOCEO 

FIXEO 

PRIVATE  LANO 

BROAOCASTINQ 

Fixed 

MOBILE 

MOBILE 

MOBILE  (90) 

• 

BROAOCASTINQ 

. 

BROAOCASTINQ 

RADIO  BROAD- 
CAST (TV)  (73) 

WIRELESS  COM- 
MUNICATIONS 
(27) 

AuxHMyBread- 
casling(74) 
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bitomationai  table 

United  States  table 

FCC  use  designalars 

Regipn  1— eloca- 

r 
Region  2— alloca- 
tion MHz 

Region  3— avoca- 
tion MHz 

Gkjvenwnent 

Nof>"Govomni6nt 

Rule  part(s) 

Special-use  fra- 

tion  MHz 

AlocalionMHz 

AlocationMHz 

quencias 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

S5.312  S5.313 

S5.314 

SS.315  85.316 

S5.293S5.309 
85.310 

85.311 

NQ128  NG1S9 

794-806 

794-806 

794-806 

794-806 

794-606 

RXEO 

BROADCASTING 

FIXED 

FIXED 

PRIVATE  LAND 

BROADCASTING 

Fixed 
Mobile 

MOBILE 
BROADCASTING 

MOBILE 

MOBILE  (90) 
Auxitery  Broad- 

85.312  85.313 

85.314 

85.315  S5.316 

S5.293  S5.'Vm 
S5.310 

NG128  NG1S8 
NG156 

e 

• 

e 

e 

e 

• 

I.  New  "S"  Numbering  Scheme 

85. 293    DilEarent  category  of  service:  in 
Chile.  Colombia.  Cuba,  tiie  United  States, 
Guyana,  Honduras,  Jamaica,  Mexico  and 
Panama,  tl>e  allocation  of  the  bands  470-512 
MHz  and  614-806  MHz  to  die  fixed  and 
mobile  services  is  on  a  primaiy  basis,  (see 
No.  S5.33),  subject  to  apeement  obtained 
imder  Article  14/No.  89.21. 

85.296    Additional  allocation:  in 
Germany,  Austria,  Belgium.  Cyprus, 
Denmaric,  Spain,  Finland,  Prance.  Ireland. 
Israel,  Italy,  Libya.  Malta,  Morocco,  Monaco, 
Norway,  the  Netherlands,  Porti^,  the 
United  Kingdom.  Sweden,  S%vitzeriand. 
Swaziland,  Syria,  Tunisia  and  Turkey,  the 
band  470-790  MHz  is  also  allocated  on  a 
secondary  basis  to  the  land  mobile  service, 
intended  lor  applications  ancillary  to 
broadcasting.  Stations  of  the  land  nubile 
service  in  the  countries  menti<Mied  in  this 
Cootnote,  shall  not  cause  harmful  interference 
to  existing  or  planned  statkms  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  in  countries  other  than  tiiose 
listed  in  tliis  footnote. 

S5.300    Additional  allocation:  in  Israel, 
Libya,  Syria  and  Sudan,  the  band  582-790 
MHz  is  also  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile,  services 
on  a  secondary  basis. 

35.309  Different  category  of  service:  in 
Ck>sta  Rica,  El  Salvador  and  Honduras,  the 
allocation  of  the  band  614-806  MHz  to  the 
fixed  service  is  on  a  primary  basis  (see  No. 
85.33),  sutiject  to  agreement  obtained  under 
Article  14/No.  S9.21. 

55.310  Additional  allocation:  in  Cuba, 
the  band  614-890  MHz  is  also  allocated  to 
the  radionavigation  service  on  a  primary 
basis,  subject  to  agreement  obtained  under 
Article  14/No.  S9.21. 

55.31 1  Widiin  the  frequency  band  620- 
790  MHz.  assignments  may  be  made  to 
television  stations  using  fiequency 
modulation  in  tite  broadcasting-satellite 
service  subject  to  agreement  between  the 
administrations  concerned  and  those  having 


services,  operating  in  accordance  with  the 
Table,  which  may  be  affected  (see 
Resolutions  33  and  507).  Such  stations  stiall 
not  produce  a  power  flux-density  in  excess 
of  dw  value-129  dB(W/m2)  Cm^  angles  of 
Brival  less  tlian  20*  (see  Recommendation 
70S)  within  tiie  territories  of  other  countries 
without  the  ooosent  of  the  administrations  of 
those  countries. 

55.312  Additional  allocation:  in  Armenia, 
Azeibaijan.  Belarus,  Bulguia,  Georgia, 
Hungary,  Kazakhstan,  Latvia,  Lithuania. 
Moldova.  Mongolia,  Uzbekistan,  Poland, 
Kyigyzstan,  Slovakia,  the  Czech  Republic. 
Romania.  Russia,  Tajikistan.  Turkmenistan 
and  Ukraine,  the  band  645-862  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis. 

55.313  Alteniative  allocation:  in  Spain 
and  France,  the  band  790-830  MHz  is 
allocated  to  the  broadcasting  service  <m  a 
primaiy  basis. 

55.314  Additional  allocation:  in  Austria, 
Italy,  the  United  Kingdom  and  Swaziland, 
the  bend  790-862  MHz  is  also  allocated  to 
the  land  mobile  service  on  a  secondary  basis. 

55.315  Alternative  allocation:  in  Greece, 
Italy,  Morocco  and  Tunisia,  die  band  790- 
838  MHz  is  allocated  to  the  broadcasting 
service  on  a  primary  basis. 

55.316  Additional  allocation:  in 
Germany,  Bosnia  and  Herzegovina,  Burkina 
Faso,  Cameroon,  Cote  dlvoira,  Croatia, 
Denmark.  Egypt,  Finland,  Israel,  Kenya,  The 
Former  Yugoslav  Republic  of  Macedcmia, 
Libjra,  Liedbtenstein,  Monaco,  Norway,  the 
Netheriands,  Portugal,  Sweden,  Switzerland 
and  Yugoslavia,  the  band  790-830  MHz.  and 
in  these  same  countries  and  in  Spain,  France, 
Gabon,  Malta  and  Syria,  the  band  830-862 
MHz.  are  also  allocated  to  the  mobile,  except 
aeronautical  mobile,  service  on  a  primary 
basis.  However,  stations  of  the  mobile  service 
in  the  countries  mentioned  in  connection 
with  each  band  referred  to  in  this  footnote 
shall  not  cause  harmful  interference  to,  or 
claim  protection  from,  stations  of  services 
operating  in  accordance  with  tlie  Table  in 
countries  other  than  those  mentioned  in 
connection  with  the  band. 


Noa 


(NG)Footiiotas 


NG149    The  frequency  bands  54-72  MHz, 
76-88  MHz,  174-216  MHz,  470-512  MHz, 
512-608  MHz,  and  614-746  MHz  are  also 
allocated  to  the  fixed  service  to  permit 
subscription  television  (^wratioDS  in 
accordance  wridi  Part  73  of  the  rales. 

•  •        •        •        • 

NG1S8    The  frequency  bands  764-776 
MHz  and  794-806  MHz  are  availabfe  far 
assignment  exclusively  to  the  public  safety 
services,  to  be  defined  hi  Docket  Na  WT  96- 
86. 

NG159    Full  power  analog  televisioo 
stations  Ucensed  pursuant  to  applicatioiis 
filed  before  January  2,  2001,  and  new  digital 
television  (DTV)  broadcasting  operations  in 
die  746-806  MHz  band  will  be  entided  to 
protection  from  hamifiil  intarferaaoe  until 
the  end  of  tiie  DTV  transitiaa  period.  Aftar 
the  end  of  the  DTV  transition  period,  the 
Commission  may  assign  licenses  in  die  746- 
806  MHz  band  without  regard  to  •»««Ht^ 
television  and  DTV  operations. 

Low  power  television  and  television 
translators  in  the  746-806  MHz  band  must 
cease  operations  in  the  band  at  die  end  of  the 
DTV  transition  period. 

•  •'•*• 

(FR  Doc  98-2757  Filed  2-»-08;  8:45  am] 
ooocsn2-ai-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parta  1515  and  1525 

[FRL-S960-1] 

Technical  Amandmanta  to  AcquiaitkNi 
Regulation;  Correction  of  Eflactlva 
Dale  Under  Congraaaional  Ravlaw  Act 
(CRA) 

AOaCY:  Environmental  Protecticm 
Agency  (EPA). 
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ACTION:  Final  rale:  correction  of 
effective  date  under  CRA. 


f:  On  November  12. 1997  (62  FR 
60664).  the  Environmental  Protection 
Agency  published  in  the  Federal 
.Register  a  final  rule  revising  the  EPA 
Acquisition  Regulation  on  calculation  of 
profit  or  fee,  which  established  an 
effective  date  of  November  12.  1997. 
This  document  corrects  the  effective 
date  of  the  rule  to  February  10. 1998,  to 
be  consistent  with  sections  801  and  808 
of  the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Koontz.  Telephone:  (202)  260- 

9887. 

8UPPI.EMBITARY  INFORMATION: 

I.  Backgnmnd 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  Congress  and  to 
the  Comptroller  General  of  the  General 
Accounting  OfTice  (CAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required:  thus,  although  the  rule  was 
promulgated  on  November  12.  1997  (62 
FR  60664)  by  operation  of  law.  the  rule 
did  not  take  effect  on  November  12. 
1997.  at  stated  therein.  Now  tiiat  EPA 
has  discovered  its  error,  the  rule  is  being 
submitted  to  both  Houses  of  Congress 
and  the  GAO.  This  document  amends 
the  effective  date  of  the  rule  consistent 
with  the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  55  U.S.C  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  fmds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
nnds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 


affected  parties  have  known  of  the 
underlying  rale  since  November  12, 
1997,  EPA  finds  that  good  cause  exists 
to  provide  for  an  immediate  effiective 
date  pursuant  to  5  U.S.C  553(d)(3)  and 
808(2). 

n.  Administrative  RequirenMnts 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28. 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  use  601  et seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orden  for  the  underlying  rale 
is  discussed  in  November  12, 1997, 
Federal  Register  document. 

Pursuant  to  5  U.S.C  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rale 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  is  effective  on 
Febraary  10.  1998.  This  rule  is  not  a 
"major  rale"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rale  only  amends  the 
effective  date  of  the  underlying  rale:  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rale. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  January  30,  1998. 
Carol  Browner, 
Administrator. 
(FR  Doc.  98-3020  Filed  2-9-98:  8:45  am) 


ENVIRONMeNTAL  PROTECTION 
AQENCY 

48CFRPMt1SS2 

[FRL-oese-q 

Technical  Amendnnents  to  AcqutoMon 
Regulation;  Coverage  on  kifbnnellon 
Reeourcee  Manegement  PRM); 
Correction  of  Effective  Date  Under 
Congreeslonal  Review  Act  (CRA) 

AQBCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rale:  correction  of 
effiective  date  under  CRA. 

SUMMARY:  On  June  28. 1996  (61  FR 
33693),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rale  amending  its 
Acquisition  Regulation  coverage  on 
Information  Resources  Management 
(IRM)  by  providing  electronic  access  to 
EPA  IRM  policies  for  the  Agency's 
contractors,  which  established  an 
effective  date  of  July  15, 1996.  This 
document  corrects  the  effective  date  of 
the  rule  to  February  10. 1998.  to  be 
consistent  with  sections  801  and  808  of 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  and  808. 

EFFECTIVE  DATE:  This  rale  is  effiective  on 
Febraary  10. 1998. 
FOR  FURTHER  INTORMATION  CONTACT: 
Edward  N.  Chambers  at  (202)  260-6028. 
SUPPI^ICNTARY  MFORMATION: 

1.  Background  

Section  801  of  the  CRA  precludes  a 
rale  fiY>m  taking  effect  until  the  agency 
promulgating  the  rale  submits  a  rale 
report,  which  includes  a  copy  of  the 
rale,  to  each  House  of  Congress  and  the 
Comptroller  General  of  the  General 
Accounting  Office  (GAO).  EPA  recently 
discovered  that  it  had  inadvertently 
failed  to  submit  the  above  rule  as 
required;  thus,  although  the  mle  was 
promulgated  on  June  28, 1996  (61  FR 
33693)  by  operation  of  law,  the  rale  did 
not  take  effect  on  July  15, 1996,  as  stated 
therein.  Now  that  EPA  has  discovered 
its  error,  the  rale  is  being  submitted  to 
both  Houses  of  Congress  and  the  GAO. 
This  docimient  amends  the  effective 
date  of  the  rale  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
uiuiecessary  or  contrary  to  the  public 
interest,  an  agency  may  issue  a  rale 
without  providing  notice  and  an 
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opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
Comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  Agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  knoum  of  the 
underlying  rale  since  June  28,  1996, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  requii-ed  by 
Executive  Order  12898  (59  FR  7629, 
Febraary  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rale 
is  discussed  in  June  28, 1996.  Federal 
Rnister  document. 

Pursuant  to  5  U.S.C.  801(a)(l(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rale 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office:  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rale  is  effective  on 
Febraary  10, 1998.  This  rale  is  not  a 
"major  rale"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rale  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rale. 
Accordingly,  to  the  extent  it  is  available. 


judicial  review  is  limited  to  the 
amended  effective  date. 

I>ated:  January  30, 1998. 
Carol  Browner, 

Administrator. 

[FR  Doc.  98-3031  Filed  2-9-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Reeeerch  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-121;  Notiee-2| 

HM  2137-AB46 

Preaaure  Testing  Older  Hazardous 
Liquid  and  CartxMi  Dioxide  Pipelines 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Response  to  petitions  for 
reconsideration;  request  for  conunents. 

summary:  On  June  7, 1994,  RSPA  issued 
a  final  rule  amending  existing 
regulations  for  liquid  and  carbon 
dioxide  pipeline  facilities.  The  rale 
required  the  hydrostatic  pressure  testing 
of  certain  older  pipelines  that  were 
never  pressure  tested  to  cxurent 
standairds.  The  American  Petroleum 
Institute  (Petitioner  or  AI^)  and 
Williams  Pipe  Line  Company  (Petitioner 
or  Williams)  filed  Petitions  for 
Reconsideration  (petitions)  concerning 
certain  provisions  of  the  final  rale.  In 
response  to  these  petitions,  this 
document  clarifies  certain  provisions  of 
the  final  rule  and  seeks  comments  on 
one  issue. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  this  notice  by 
April  13, 1998.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES.  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  OPS,  Room  2335, 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Identify  Uie  docket  and 
notice  number  stated  in  the  heading  of 
this  notice.  Alternatively,  comments 
may  be  submitted  via  e-mail  to 
"ops.comments@rspa.dot.gov". 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  in  Room  2335 
between  8:30  a.m.  and  5:00  p.m.  each 
business  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni.  (202)  366-4571,  ore-mail: 
mike.israni@rspa.dot.gov,  regarding  the 
subject  matter  of  this  document,  or  OPS 
(202)  366-4046,  for  copies  of  this 


petition  document  or  other  material  in 

the  docket. 

SUPPLEMaiTARY  INFORMATION: 

Background 

The  purpose  of  the  pressure  testing 
rale  (59  FR  29379;  June  7,  1994)  is  to 
ensure  that  certain  older  hazardous 
liquid  and  carbon  dioxide  pipelines 
have  an  adequate  safety  margin  between 
their  maximum  operating  pressure  and 
test  pressure.  The  rale  applied  to  those 
pipelines  never  pressure  tested 
according  to  current  standards.  The 
compliance  dates  for  pressure  testing 
the  older  pipelines  have  been  extended. 
(62  FR  54591;  October  21.  1997).  The 
extension  is  to  allow  for  consideration 
of  ralemaking  providing  an  alternative 
to  pressure  testing  in  certain 
circumstances.  This  alternative  to 
pressure  testing  is  based  on  a  petition 
from  APL 

In  its  petitions  for  reconsideration  of 
the  final  rale.  API  raised  three  issues 
and  Williams  raised  two  issues.  The 
most  significant  issue  raised  by  both 
API  and  Williams  related  to  the 
prohibition  of  testing  with  petroleum. 
The  pressure  testing  mle  prohibited  the 
use  of  petroleum  as  a  test  medium  in 
pressure  testing  such  pipelines.  RSPA 
withdrew  the  prohibition  by 
amendment  of  the  pressure  testing  rale 
on  August  11, 1994  in  the  Federal 
Register  (59  FR  41259). 

Remaining  Issues  in  Petitions 

Disposal  of  Test  Water 

API  asserted  that  the  final  rale  did  not 
adequately  address  its  comments 
concerning  problems  with  obtaining 
permits  to  acquire  and  dispose  of  test 
water.  API  reiterated  concerns  raised  in 
its  comments  submitted  during  the 
pressure  testing  ralemaicing  conmient 
period.  Specifically,  API  asked  that 
RSPA  issue  administrative4>rocedures, 
perhaps  in  conjunction  with  the 
Environmental  Protection  Agency 
(EPA),  that  would  facilitate  the  process 
of  obtaining  permits  to  acquire  and 
dispose  of  test  water.  In  its  petition,  API 
claimed  that  RSPA's  coordination  effort 
"has  not  reached  the  appropriate 
persons  within  EPA  so  that  it  has  any 
impact  on  the  ability  of  an  operator  to 
obtain  a  permit  or  waiver." 
Furthermore,  API  stated  that  some  of  its 
member  companies  have  been 
attempting  to  get  EPA's  attention  on  the 
subject  of  permits  for  hydrostatic  test 
water  for  several  years  with  little 
success.  API  claimed  that  member 
companies  in  EPA  Region  VI  have 
experienced  "delays  of  years  in 
obtaining  permits,  with  some  permits 
never  issued."  API  stated  that,  because 
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Texas  and  Louisiana  do  not  have  EPA 
approved  state  programs  for  issuing  EPA 
disposal  permits,  operators  must  obtain 
permits  from  both  the  state  and  EPA  in 
Texas  and  Louisiana  (both  in  EPA 
Region  VI).  In  addition.  API  claimed 
that  its  member  companies  have 
experienced  similar  delays  in  obtaining 
water  disposal  permits  in  other  EPA 
regions.  As  a  result.  API  asserted  that 
operators  will  not  be  able  to  obtain  such 
permits,  and  will  be  unable  to  schedule 
testing  to  meet  the  compliance 
deadlines  established  in  the  Gnal  rule. 
Response — RSPA  has  written  to  the 
Assistant  Administrator  for  Water 
requesting  that  EPA  give  prompt 
attention  to  requests  from  operators  for 
National  Pollutants  Discharge 
Elimination  System  (NPDES)  permits  to 
dispose  of  test  water  used  to  comply 
witn  the  final  rule.  We  have  provided 
EPA  headquarters  with  information 
regarding  delays  in  issuing  permits. 
RSPA  believes  that  EPA  will  provide 
permits  to  dispose  of  test  water.  If  an 
operator  caimot  obtain  such  a  permit, 
this  would  be  %  basis  for  a  waiver 
request.  In  addition,  as  already  noted. 
RSPA  intends  to  pubUsh  an  NPRM  on 
an  alternative  to  pressure  testing  in  the 
near  future.  If  adopted,  the  alternative 
would  at  times  allow  an  operator  to 
elect  a  means  of  ensuring  the  integrity 
of  its  pipeline  other  than  pressure 
testing.  This  would  avoid  the  need  to 
dispose  of  test  water. 

laert  Gas  as  Tart  Medhun 

Petitioner  asserts  that  the  final  rule 
results  in  the  prohibition  of  any  test 
medium  other  than  water,  although 
some  companies  use  inert  gas  to  test 
short  segments  of  line.  API  states  that 
inert  gss  testing  accomplishes  the  same 
purpose  as  hydrotesting. 

Response — The  use  of  inert  gas  in  lieu 
of  water  or  liquid  petroleum  as  test 
medium  was  not  raised  in  the  proposed 
rulemaking.  Therefore,  we  can  not 
address  it  in  this  response  to  petition  for 
reconsideration  of  the  pressure  test  rule. 
However.  §  lQ5.306<c)  allows,  under 
specified  cqi^ditions.  the  use  of  inert  gas 
or  carbon  dioxide  as  a  test  medium 
rather  than  water  or  petroleum  tor 


carbon  dioxide  pipelines.  Further, 
S  195.306(d)  permits  the  use  of  air  or 
inert  gas  as  the  test  medium  in  low- 
stress  pipelines. 

Terminal  Piping 

Williams  disagreed  that  piping 
systems  within  terminals  need  to  be 
tested.  Terminal  piping  includes 
receiving  and  reinjection  lines,  both 
connected  by  piping  to  breakout  tanks. 
Williams  believes  that  terminal  piping 
systems  should  be  exempt  from  the 
testing  requirements  of  the  regulation. 
Williams'  position  is  that  the  final  rule 
was  issued  to  test  older  high  pressure 
"pipes"  in  cross-country  pipelines. 
Williams  offered  the  following  reasons 
not  to  test  such  systems. 

1.  Williams'  low  pleasure  piping 
systems  operate  below  275  psi,  below  20 
percent  of  specified  minimum  yield 
strength  (SMYS). 

2.  The  ERW  or  seamless  piping  in  the 
low-pressure  systems  are  generally 
Grade  B  pipe  of  standard  wall 
constniction  in  pipe  sizes  of  6,  B,  10. 
and  12  inch  diameter  with  maximum 
operating  pressures  (MOP)  of  2130, 
1881. 1711,  and  1482  psi.  respectively. 

3.  These  low-pressure  piping  systems 
have  series  150  American  National 
Standard  Institute  (ANSI)  flanges  good 
only  for  275  psi  MOP.  well  imder  20 
percent  SMYS. 

4.  These  low-pressure  piping  systems 
are  protected  by  full-flow  low  pressure 
manifold  relief  systems  set  to  operate  at 
275  psi  in  accordance  with  49  CFR 

§  195.406(b). 

5.  A  one-time  pressure  leak  test 
provides  an  insignificant  amount  of 
protection  for  the  public  safety  and  the 
environment. 

6.  Williams  has  no  records  of  any 
seam  failures  oociuring  in  ERW  pipe 
within  its  terminal  boundaries. 

Response — In  another  final  rule 
issued  after  Williams  filed  the  petition 
for  reconsideration  (Transportation  of 
Hazardous  Liquids  at  20  percent  or  Less 
of  Specified  Kfinimum  Yield  Strength 
(59  FR  35465;  July  12,  1994)).  RSPA 
extended  Part  195  to  cover  certain 
previously  imregulated  low-stress 
pipelines.  (These  did  not  include  piping 


in  terminal  areas  which  are  addressed  in 
the  Williams  petition.)  However.  RSPA 
did  not  apply  the  pressure  testing 
requirements  of  Subpart  E  to  these 
previously  unregulated  low-stress 
pipelines  except  for  replacements, 
relocations,  and  lines  carrying  hi^y 
volatile  liquids  (HVL). 

The  piping  at  Williams'  terminal  is 
designed  with  relief  valves  which 
ensure  that  the  piping  will  never 
experience  pressure  at  or  exceeding 
20%  SMYS.  If  the  same  rationale  used 
in  the  low-stress  pipeline  rule  is 
applied,  pressure  testing  may  not  be 
needed  for  safety  as  long  as  the  piping 
does  not  transport  HVL.  However,  RSPA 
wants  to  explore  this  issue  further  by 
inviting  comments  fit>m  the  public  on 
the  following  issues: 

(1)  Should  a  segment  of  pipeline 
system  (such  as  pipeline  within 
terminal,  or  tank  ferm)  which  is 
designed  and  operated  so  that  stress 
levels  can  never  exceed  20%  SMYS 
qualify  for  an  exemption  from  pressiue 
testing? 

(2)  Should  we  require  pressure  testing 
of  piping  in  terminals  and  tank  fJarms 
based  on  risk  (considering  such  risk 
factors  as  location,  history  of  corrosion 
leaks,  weld  type,  tu^fieiground  or  above 
ground  terminal  piping,  percentage  of 
unes  under  corrosion  protection,  etc.)? 

As  noted  above,  the  requirement  for 
pressure  testing  has  been  stayed  to 
allow  completion  of  rulemaking  (m  a 
risk-based  approach  to  pressure  testing. 
This  stay  should  provide  sufficient  time 
for  RSPA  to  evaluate  comments  received 
in  response  to  this  request  and  to  decide 
on  a  course  of  acticm.  In  any  case,  until 
these  comments  are  evaluated  and  a 
course  of  action  is  decided  on,  RSPA 
will  not  enforce  the  requironent  for 
pressure  testing  within  terminal  areas 
that  are  designed  and  operated  so  that 
stress  levels  can  never  exceed  20% 
SMYS. 

Issued  in  Washington  D.C  on  February  S. 
1998. 

Kickard  B.  FeMar. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc  9»-334S  Filed  2-9-W:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcatirtg  Service 

7  CFR  Part*  911  and  915 
[Doetot  Na  FV9e-911-1  PR] 

Llmas  and  Avocados  Grown  in  Florida; 
Establishment  of  a  Continuing 
Aes—ament  Rata  for  Limes  and  a 
Pscraaaa  in  ttie  Continuing 
Asssssmant  Rat*  tor  Avocados 

AOBICY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


f:  This  rule  would  establish  an 
assessment  rate  for  the  Lime 
Administrative  Conunittee  (LAC)  under 
Marketing  Order  No.  911  for  the  1998- 
99  and  subsequent  fiscal  years  and 
decrease  the  assessment  rate  established 
for  the  Avocado  Administrative 
Committee  (AAC)  under  Marketing 
Order  No.  915  for  the  1998-99  and 
subsequent  fiscal  years.  The  Lime  and 
Avocado  Administrative  Committees 
(Committees)  are  responsible  for  local 
administration  of  the  marketing  orders 
which  regulate  the  handling  of  limes 
and  avocados  grown  in  Florida^ 
Authorization  to  assess  lime  and 
avocado  handlers  enables  the 
Committees  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  The  fiscal  years  begin 
April  1  and  end  March  31.  The 
assessment  rates  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
March  12, 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Programs,  AMS. 
USDA.  room  2525-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456;  Fax:  (202) 
205-6632.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  ntunber  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 


inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA.  P.O.  Box  2276. 
Winter  Haven.  FL  33883-2276; 
telephone:  (941)  29»-4770.  Fax:  (941) 
299-5169;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephcHie:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-6632. 
StJPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  126  and  Marketing  Order  No.  911. 
both  as  amended  (7  CFR  part  911). 
regulating  the  handling  of  limes  grown 
in  Florida,  and  Marketing  Agreement 
No.  121  and  Marketing  Order  No.  915, 
both  as  amended  (7  CFR  part  915), 
regulating  the  handling  of  avocados 
grown  in  Florida,  hereinafter  referred  to 
as  the  "orders."  The  marketing 
agreements  and  orders  are  effective 
under  the  Agricultiual  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Etepartment  of  Agricultiue 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  orders 
now  in  effect.  Florida  lime  and  avocado 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  orders  are 
derived  bom  such  assessments.  It  is 
intended  that  the  assessment  rates  as 
issued  herein  would  be  applicable  to  all 
assessable  limes  and  avocados 
beginning  April  1. 1998.  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or*^ 
any  obligation  imposed  in  connection        * 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  (he 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  establish  an 
assessment  rate  for  the  LAC  for  the 
1998-99  and  subsequent  fiscal  years  of 
$0.16  per  bushel  container.  This  rule 
would  also  decrease  the  assessment  rate 
established  for  the  AAC  for  the  1998-99 
and  subsequent  fiscal  years  from  $0.16 
per  bushel  container  to  $0.08  per  bushel 
container. 

The  Florida  lime  and  avocado 
marketing  orders  provide  authority  for 
the  Committees,  with  the  approval  of 
the  Department,  to  formulate  an  annual 
budget  of  expienses  and  collect 
assessments  bom  handlers  to  administer 
the  programs.  The  members  of  the 
Committees  are  producers  and  handlers 
of  Florida  limes  and  avocados.  They  are 
familiar  with  the  Committees'  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets  and  assessment  rates.  The 
assessment  rates  are  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
years,  the  AAC  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  year  to  fiscal  year  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 
The  LAC  has  not  assessed  handlers 
since  the  1995-96  fiscal  year.  It  has 
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used  reserve  funds  to  cover  authorized 
expenses. 

The  Conunittees  met  on  December  10, 
1907.  and  the  LAC  unanimously 
recommended  1998-99  expenditures  of 
$130,785  and  an  assessment  rate  of 
SO.  16  per  bushel  container  of  hmes.  The 
AAC  also  met  on  December  10. 1997. 
and  unanimously  recommended  1998- 
99  expenditures  of  $166,844  and  an 
assessment  rate  of  $0.08  per  bushel 
container  of  avocados. 

In  comparison,  last  year's  budgeted 
expenditures  were  $101,630  for  the  LAC 
and  SI 23.000  for  the  AAC  The 
assessment  rate  for  the  LAC  of  $0.16  is 
the  same  as  the  rate  established  for  the 
1995-96  fiscal  yttar,  the  last  year 
handler»were  assessed.  The  assessment 
rate  for  the  AAC  of  $0.08  is  $0.08  lower 
than  the  rate  currently  in  effect. 

Ln  an  effort  to  reduce  industry  costs 
and  assist  with  the  recovery  from 
Hurricane  Andrew  which  hit  southern 
Florida  in  August  of  1992,  the  LAC  has 
been  operating  from  its  reserve  funds  for 
the  past  two  years.  With  the  lime 
industry  beginniDg  to  recover  and 
reserve  funds  reduced,  the  LAC  voted  to 
establish  an  assessment  rate  to  cover 
operating  expenses. 

The  AAC  has  excess  reserve  funds. 
They  voted  to  decrease  the  assessment 
rate  and  use  reserve  funds  to  cover 
operating  expenses  and  reduce  reserve 
levels. 

The  major  expenditures 
recommended  by  the  LAC  for  the  1998- 
99  year  include  $46,000  for  salaries, 
$25,000  for  local  and  national 
enforcement,  $9,448  for  employee 
benefits,  $9,000  for  research,  $8,287  for 
insurance  and  bonds,  and  $4,500  for 
travel.  The  LAC  budgeted  expenses  for 
these  items  in  1997-98  were  $40,000. 
$15,595.  $5,500.  $5,000,  $0.  and  $3,000. 
respectively. 

The  major  expenditures 
recommended  by  the  AAC  for  the  1998- 
99  year  include  $46,000  for  salaries. 
$34,000  for  research,  $32,000  for  local 
and  national  enforcement,  $9,778  for 
employee  benefits.  $8,516  for  insurance 
and  bonds,  and  $7,000  for  travel.  The 
AAC  budget  expenses  for  these  items  in 
1997-98  were  $40,000,  $7,000,  $26,595, 
$6,380.  $7,937.  and  $7,000,  respectively. 

The  assessment  rates  recommended 
by  the  Committees  were  derived  by 
dividing  anticipated  ex{>enses  by 
expected  shipments  of  Florida  limes 
and  avocados.  Lime  shipments  for  the 
year  are  estimated  at  600.000  bushel 
containers  which  should  provide 
$96,000  in  assessment  income.  Avocado 
shipments  for  the  year  are  estimated  at 
90,000  bushel  containers  which  should 
provide  $72,000  in  assessment  income. 
Income  derived  from  handler 


assessments,  along  with  interest  income 
and  funds  from  the  Committees' 
authorized  reserves,  would  be  adequate 
to  cover  budgeted  expenses.  Fimds  in 
the  reserves  would  be  kept  within  the 
maximum  fwrmitted  by  the  orden. 
(§§  911.42  and  915.42— three  fiscal 
years'  operational  expenses).  Reserves 
for  limes  aie  ciurently  around  $100,000, 
and  reserves  for  avocados  stand  at 
around  $250,000. 

The  proposed  assessment  rates  would 
continue  in  effiact  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committees  or  other  available 
information. 

Although  these  assessmmt  rates  are 
effective  ror  an  indefinite  period,  the 
Committees  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  budgets  of  expenses  and 
consider  reconunendations  for 
modification  of  the  assessment  rates, 
llie  dates  and  times  of  Committee 
meetings  are  available  from  the 
Committees  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  fwrsons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rates  are  needed.  Further  rulemaking 
will  be  undertaken  as  necessary.  The 
Committees'  1998-99  budgets  and  those 
for  subsequent  fiscal  years  will  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entitieis.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  111 
producers  of  limes  and  141  producers  of 
avocados  in  the  production  area  and 
approximately  33  lime  handlers  and  49 
avocado  handlers  subject  to  regulation 
under  the  marketing  orders.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 


those  having  annual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whoee  annual 
receipts  are  less  than  $5,000,000. 

Basei^  on  the  Florida  Agricultural 
Statistical  Service  and  Cc»iunittee  data, 
the  average  price  for  fresh  limes  during 
the  1995-06  season  «vas  $8.05  per  88 
pound  box  equivalent  and  total    . 
shifmients  were  371,413  bushels. 
Approximately  20  percent  of  all 
handlms  handled  86  percent  of  Florida 
lime  shipments.  The  average  price  for 
fresh  avocados  during  the  1996-07 
season  was  $13.20  per  55  pound  bushel 
box  equivalent  for  all  domestic 
shipments  and  the  total  shipments  were 
917,861  bushels.  Approxiniately  10 
percent  of  all  handlws  handled  90 
percent  of  Florida  avocado  shipments. 
Many  lime  and  avocado  handlere  ship 
other  tropical  fr^t  and  vegetable 
products  which  are  not  included  in  the 
committee  data  but  would  contribute 
further  to  handler  receipts. 

Using  the  average  prices,  about  90 
percent  of  lime  and  avocado  handlers 
could  be  considered  small  businesses 
under  the  SBA  definition  and  about  10 
percent  of  the  handlers,  could  be 
considered  large  businesses.  The 
majority  of  Florida  lime  and  avocado 
producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  would  establish  an 
assessment  rate  for  the  LAC  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  years  of  $0.16  per 
bushel  container.  The  LAC  unanimously 
recommended  1998-99  expenditures  of 
$130,785  and  an  assessment  rate  of 
$0.16  per  bushel  container  for  1998-99 
and  subsequent  fiscal  years.  The 
assessment  rate  of  $0.16  is  the  same  as 
thf  rate  established  for  the  1995-96 
fiscal  year,  the  last  year  handlers  were 
assessed.  The  quantity  of  assessable 
limes  for  the  1998-99  fiscal  year  is 
estimated  at  600,000  containers.  Thus, 
the  $0.16  rate  for  limes  should  provide 
$96,000  in  assessment  income.  The 
assessment  income,  along  with  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses  for  1998-99. 

This  rule  would  also  decrease  the 
assessment  rate  established  for  the  AAC 
and  collected  from  handlers  for  the 
1998-99  and  subsequent  fiscal  years 
from  $0.16  per  bushel  Container  to  $0.08 
per  bushel  container.  The  AAC 
unanimously  recommended  1998-99 
expenditures  of  $166,844  and  an 
assessment  rate  of  $0.08  per  bushel 
container  of  avocados.  The  assessment 
rate  of  $0.08  is  $0.08  lower  than  the 
1997-98  rate.  The  quantity  of  assessable 
avocados  for  the  1998-99  fiscal  year  is 
estimated  at  900,000  containere.  Thus, 


the  $0.08  rata  for  avocados  should :.' 
provide  $72,000  in  assessment  income. 
The  assessment  income,  alcmg  with 
interest  income  and  frmds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 

Due  to  the  devastation  of  Hurricane 
Andrew  in  August  of  1992,  the  LAC  has 
been  operating  from  its  reserve  funds  for 
the  past  two  yean.  The  industry  has 
now  adequately  recovered  from  the  loss. 
In  order  not  to  deplete  reserve  funds 
further,  the  LAC  voted  to  establish  an 
assessment  rate  for  1998-09  and 
subsequent  fiscal  years.  The 
assessments,  along  with  interest  income 
and  reserves,  would  cover  committee 
operating  expenses. 

The  AAC  has  a  suiplus  in  its  reserve 
fund.  The  AAC  voted  to  decrease  the 
assessment  rate  and  use  funds  from  the 
reserves.  The  assessments,  along  with 
interest  income  and  reserves,  would 
cover  committee  operating  expenses. 

The  LAC  reviewed  and  imanimously 
recommended  1998-99  expenditures  of 
$130,785  which  include  increases  in 
salaries,  office  space,  aerial  photo/tree 
count,  and  office  equipment.  The  AAC 
reviewed  and  unanimously 
recommended  1998-99  expenditiues  of 
$166,844  which  include  increases  in 
salaries,  office  space,  and  aerial  photo/ 
tree  count.  Prior  to  arriving  at  this 
budget,  the  Committees  considered 
information  from  various  sources,  such 
as  the  Committees'  Budget 
Subcommittee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  projects  to  the  lime  and 
avocado  industries.  The  LAC  budgeted 
$9,000  and  the  AAC  budgeted  $34,000 
for  research. 

The  assessment  rate  of  SO.  16  per 
bushel  container  of  assessable  limes  was 
then  determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  limes,  estimated  at  600,000 
bushel  containere  for  the  1098-99  fiscal 
year.  This  is  approximately  $35,000 
below  the  anticipated  expenses,  which 
the  LAC  determined  to  be  acceptable. 
The  assessment  rate  of  $0.08  per  bushel 
container  of  assessable  avocados  was 
then  determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  avocados,  estimated  at 
900^000  bushel  containers  for  the  1998- 
99  fiscal  year.  This  is  approximately 
$171,000  below  the  anti'cipated 
expenses,  which  the  AAC  determined  to 
be  acceptable. 

A  review  of  historical  information 
indicates  that  the  grower  price  for  the 
1998-99  seeson  could  range  between 
S4.16  and  $0.50  per  container  of  limes. 
Therefore,  the  estimated  assessment 
revenue  for  the  1998-09  crop  year  as  a 


percentage  of  tolal  grower  revenue 
could  range  between  1.6  and  3  J) 
percent 

A  review  of  historical  infrnmation 
indicates  that  the  grower  price  for  the 
1998-09  season  could  range  between 
$13.20  and  $14.90  per  container  of 
avocados.  Therefore,  the  estimated 
assessment  revenue  for  the  1998-99 
crop  year  as  a  percentage  of  total  grower 
revenue  could  range  between  .5  uid  .6 
percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on  lime 
handlere  and  decrease  the  assessment 
obligation  imposed  cm  avocado 
handlers.  While  assessments  impose 
some  additional  costs  oa  handlere,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producera. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  ordera.  In  addition,  the 
Committees'  meetings  were  widely 
publicized  throughout  the  Florida  lime 
and  avocado  industries  and  all 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
deliberati(HU  on  all  issues.  Like  all  LAC 
and  AAC  meetings,  the  December  10, 
1997,  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  Large 
Florida  lime  and  avocado  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce  ^ 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
Committees  need  to  have  sufficient 
funds  to  pay  expenses  which  are 
incurred  on  a  continuous  basis:  (2)  the 
1998-99  fiscal  yean  begin  on  April  1, 
1998,  and  the  orders  require  that  the 
rates  of  assessment  for  each  fiscal  year 
apply  to  all  assessable  limes  and 
avocados  handled  during  such  fiscal 
yeara;  and  (3)  handlere  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committees  at  a 
public  meeting  and  is  similar  to  other 


assessment  rate  actions  issued  in  pest 
yeare. 

List  of  Subjects 

7  CFR  Part  911 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  915  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  911  and  915  continues  to  read 
as  foUows: 

Authority:  7  U.S.C  601-674. 

PART  91 1— LMES  GROWN  IN 
FLORIDA 

2.  A  new  subpart  titled  "Assessment 
Rates"  and  a  new  §911.234  are 
proposed  to  be  added  to  read  as  follows: 

Note:  This  section  mil  appear  in  the  Code 
of  Federal  Regulations. 

Subpart— Assaumant  Rates 

1911.234  Aeaeaement  rata. 

On  and  after  April  1, 1998,  an 
assessment  rate  dfSO.lO  per  bushel 
container  is  established  for  Florida 
limes. 

PART  915-AVOCAOOS  GROWN  IN 
SOUTH  FLORIDA 

3.  A  new  subpart  titled  "Assessment 
Rates'*  is  proposed  to  be  added  and 

§  915.235  is  proposed  to  be  revised  to  ~ 
read  as  follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

Subpart— Assessment  Rataa 

5915.235  Aeeeesment  rate. 

On  and  after  April  1, 1998,  as 
assessment  rate  of  $0.08  per  bushel 
container  is  established  for  South 
Florida  avocados. 

Dated:  February  4, 1998. 
Robeit  C.  Koeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(PR  Doc  9S-3286  Filed  2-9-98;  8:4S  ami 
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D9AIITMENT  OF  TRANSPOfVTATION 


UCRIPartS* 


:  Federal  Aviation 
Administntian.  DOT. 
ikCflON:  Notice  of  (Hoposed  rulemeking 
(NPRM). 


r:  This  documeDtpropoMe  the 
adoption  of  a  new  fiirwoftnineai 
diiective  (AD)  that  is  applicable  to 
cartain  British  Aarospece  BAe  Model 
ATP  airplanes.  This  proposal  would 
raquira  repetitive  inspections  to  detect 
oorroeioa  of  the  brake  hydraulic 
ancumulators  in  the  vicbiity  of  the 
mounting  straps:  and  oonective  actions, 
if  necessary.  Inis  proposal  is  prompted 
by  itsiianre  of  mandatory  continuing 
airwuthiness  inibimation  by  a  foceign 
dvil  airwofthinees  authority.  Hie 
actions  specified  by  the  proposed  AD 
an  intended  to  detect  and  correct 
oorroaion  of  the  brake  hydraulic 
eocumulators,  which  coiuld  leed  to  loes 
<rf  hydraulic  pressura  and  consequent 
loss  of  braking  capabiUty  of  the 
airplane. 

OAin:  Conunents  must  be  received  by 
March  12, 1908. 

ttoomtttts  Submit  comments  in 
tripUcMe  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
AttaBtion:  Rules  Docket  hfo.  g7-NM- 
228-AD.  1601  Und  Avenue.  SW.. 
Ranton.  Washington  96055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.ni.,  Monday  throu^  Friday,  except 
Federal  holidays. 

The  service  information  raferenced  in 
thepropoeed  rule  may  be  obtained  from 
AI(k)  American  Support,  hic,  13850 
Mcleeran  Road.  Hemdon.  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  lind 
Avenue.  SW.,  Renton.  Washington. 

FOR  FUmiBI  MKMMATION  OONTilCT: 
Norman  B.  Martenson,  Manager, 
international  Brandi.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
96055-4056:  telephone  (425)  227-2110; 
fu  (425)  227-1149. 

r AMY  MramunoN: 

Invited 

Interested  persons  an  invited  to 
participate  in  the  malring  of  the 


propoeed  rule  by  submitting  such 
written  deta,  views,  or  aigianants  es 
they  may  desira.  Communications  shaU 
identify  the  Rttlee  Dodset  number  end 
be  submittMi  in  trinlicale  to  the  address 
tpadHaA  above.  All  oommuninrtions 
received  on  or  befiDre  the  doeing  date 
for  comments,  spedfled  above,  will  be 
ccmsiderad  beiore  taking  action  on  the 
propoeed  rule.  The  prcnoeals  contained 
in  tnis  notice  may  be  rnanged  in  light 
of  the  comments  received. 

Comments  era  specifically  invited  on 
the  overall  raguktoiy,  eoonomic, 
environmental,  and  energy  aspects  of 
the  propoeed  rule.  All  comments 
submitted  %irill  be  available,  both  befcn 
and  after  the  doeing  date  far  comments, 
in  the  Rules  Docket  far  examination  by 
lnteieited  parsons.  A  report 
summerising  eech  FAA-public  contect.  - 
oonosmed  with  the  wihrtanoe  of  this 
prraoaal  wrill  be  filed  in  the  Rules 
Dodcet 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  hi  reroonae  to  this  notioe 
must  submit  a  sel^addreseed,  stamped 
poetcard  oniddiidi  the  fallowing 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-226-AD.''  The 
postcard  will  be  date  stamped  and 
returned  to  die  oommsntsr. 

AvaiUUUtyofNPUfe 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  requeet  to  the 
FAA,  TranqMrt  Airplane  Directorate. 
ANM-114.  Attentioiu  Ruka  Dodfiat  No. 
97-NM-226-AD.  1601  Lind  Avenue. 
SW..  Renton.  Waahington  96055-4056. 


The  Qvil  Aviation  Authority  (CAA), 
M^iich  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aeroniace  BAe  Model 
ATP  airplanes.  The  CAA  advises  that  it 
has  raorived  two  reports  indicating  that 
comsian  «vas  found  oa  die  main 
hydraulic  accumulator  of  an  airplane 
haviiw  a  similar  hycfaaulic  system 
installation  to  that  of  BAe  Model  ATP 
airplanes.  Both  the  brake  hydraulic 
acciunulators  and  the  main  hjrdraulic 
acciunulaton  on  theee  airplanes  are 
manufactured  by  the  same  vendor,  and 
use  the  seme  type  of  protective 
treetment  for  corrosion;  therefore,  the 
tH«ke  hydraulic  eccumulatora  of  BAe 
Model  ATP  airplanee  could  also  be 
subject  to  corrosion.  Such  corrosion  of 
the  brake  bydratdic  accumulat<n«.  if  not 
detected  and  corrected  in  a  timely 
manner,  could  leed  to  loes  of  hydraulic 
pressure  and  consequent  loss  of  braking 
capability  of  the  airplane. 


The  menufactuier  has  issued  British 
Aerospeoe  Service  Bulletin  ATP-32-80. 
Revision  1,  dated  July  0. 1997.  which 
deecribee  procedures  for  repetitive 
inspections  of  the  brake  hydraulic 
accumulators  for  corroaion,  in  the 
vicinity  of  the  mounting  straps.  Hie 
service  bulletin  also  describes 
jHOoedures  for  removal  of  any  li^ 
surface  CQiToeion  found,  applicaticm  of 
protective  treatment  and  rsstoration  of 
the  peint  finish;  and/or,  replacement  of 
the  eccumulatora  with  serviceeble  parts; 
if  necessary.  The  CAA  classified  tbis 
service  bulletin  as  mandatory  and 
issued  British  airworthiness  directive 
004-06-97  in  order  to  assure  the 
continued  eirworthinees  of  theee 
airplanes  in  the  United  Kingdom. 

FAA'sCenchMfans 

This  sirplene  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  far  operation  in  the  United 
States  under  the  provisiaBs  of  section 
21.29  of  the  Federal  Aviaticm 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilataral  aimrordiiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  egrsement.  the  CAA  has 
kept  the  FAA  infarmed  of  the  situation 
deacribed  above.  The  FAA  hes 
examined  the  findings  of  the  CAA, 
revie%red  all  available  infarmation.  and 
determined  that  AD  action  is  necessary 
far  products  of  this  type  design  that  are 
certificated  far  i^Mration  in  the  United 
States. 


Siaoa  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  fte  United 
States,  the  pro^poaed  AD  would  require 
eocnnplishment  of  the  actions  qiedfied 
in  the  service  bulletin  described 
previously. 

Coel  Irnirart 

The  FAA  estimates  that  10  British 
Aeroqieoe  BAe  Model  ATP  airplanes  of 
U.S.  registry  would  be  alfeded  by  this 
propoeed  AO,  that  it  would  take 
approximately  2  wotk  hours  per 
airplane  to  eccomplish  the  propoeed 
inspecticm.  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Besed  on 
these  figures,  the  coet  imped  of  the 
proposed  AD  on  U.S.  operaton  is 
estimated  to  be  $1,200.  or  S120  per 
airplane,  per  inspection  cyde. 


The  cost  inuMd  figure  discussed 
ebove  is  beeed  on  assumptions  that  no 
operator  has  yet  aoomipUahed  any  of 
the  propoeed  requirements  of  this  AD 
sction,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  wen  not  edopted. 


The  regulations  proposed  herein 
would  not  have  substantial  dirad  efibcts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  ot  on  t{ie  distribution  of 
power  and  reqponsOiilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  mth  Executive  Order 
12612,  it  is  determined  that  this 
^oposal  would  not  have  suffident 
fedoralism  implications  to  warrant  the 
prepaitttitm  of  a  Federalism  Assessment 

For  tlie  reesons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Polides  and  Proceduiee  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
pnunulgated.  will  not  have  a  significant 
economic  imped,  poeitive  or  oMative, 
on  a  substantial  number  of  smalfentities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act  A  copy  of  the  draft 
regulatory  evaluation  prqiared-for  this 
action  is  ccmtained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contecting  the  Rules  Dodcet  at  the 
loottiop  povided  under  the  caption  ■ 


List  ofSohyscts  in  14  CFR  Part  30 

Air  transportation,  Aircraft.  Aviatitm 
safety.  SafiBty. 

TIm  Prapeeed  Amendneitt 

AcamUngly,  pursuant  to  the 
authority  deJegated  to  me  by  the 
Administrator,  the  Ped«al  Aviation 
Administration  proposes  to  amoid  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PAwiae  AMiwfofmiMEss 
omEcnvEs 

1.  The  authority  dtation  for  pert  39 
continues  to  reed  as  follows: 

AudMrily:  49  U.S.C  106(g).  40113. 44701. 

fMLlS    lAfflsndseil 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


M w         Aircraft 

CFwmIj  ImiuMi  Aircraft  Liated, 

BiWih  Aaramoe  (CsMMfdal  Aireraft) 
liHiiadl:  Docket  97-NM-226-AD. 

ApplicabUity:  BAe  Model  ATP  airplanes, 
omstnictor's  numbers  2002  through  2063  • 


incJusivB.  equi^Md  with  brake  hydraulic 
accumulaton  having  APPH  pert  number  AIR 
87342;  certificated  in  any  crtegoiy. 

NMe  1:  This  AO  applies  to  eadh  airplane 
identified  in  the  prBcedii^  ^)pllcability 
IHovisioQ.  ragudJesB  of  n^Mtber  it  has  been 
modified,  alterad.  orrepaired  in  the  area 
subject  to  the  lequimMnts  of  diis  AO.  For 

airplanes  that  have  been  modified,  ahered.  or 
rapaired  so  diet  die  perfaoBance  of  tbe 
requirements  crfdiis  AO  is  afiacted.  die 
owner/openttor  must  request  approval  ibr  aa 
alternative  metliod  of  oompUanoe  in 
acoocdance  with  paragraph  (b)  of  this  AD. 
Tbe  request  should  include  an  assessment  of 
tlie  efisct  of  the  modification,  alteration,  or 
repair  on  the  unsafc  condition  addressed  by 
this  AD:  and,  if  tbe  unaafa  condition  has  not 
been  eliminated,  the  request  should  indude 
spedfic  proposed  acttcms  to  addrees  it 

Compliance:  Required  as  indicated,  unless 
acoompUslied  previously. 

To  detect  and  conect  coRosion  of  the  brake 
hydraulic  aocumulatgrs.  which  could  lead  to 
loss  of  hydraulic  pressure  and  consequent 
loss  of  braking  capabUity  of  die  airplane, 
accomplish  the  following: 

(a)  Vinthin  6  months  after  the  effective  date 
of  this  AO,  peifcrm  an  inspection  of  the 

brake  hydrnilic  accumulators  for  corrosion, 
in  acoordanoe  wridi  Mdsh  Aerospace  Service 
Bulletin  ATP-32-«0,  Revision  1.  datwi  July 
9, 1997.  If  any  discrepancy  is  found,  prior  to 
further  fli^t,  accompUsh  corrective  actions, 
as  applicable,  in  accordance  wiUi  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
inlarvals  not  to  exceed  two  years. 

(b)  An  alternative  method  of  compUanoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  a{qiroved  by  the  Manner. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tlirough  an 
appropiate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  die  Mani^r,  htternational  Branch. 
ANM-116. 

NaSi  2:  Information  concerning  the 
existence  of  approved  ahernative  methods  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  die  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  inrith  secticms  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 

a  kicatioo  where  die  requirements  of  this  AD 
can  be  accomplished. 

Nala  3:  The  subject  of  diis  AO  is  addressed 
in  British  airworthiness  directive  004-06-97. 

Issued  in  Renton.  Washington,  on  February 
3>  199B. 

I>UTCUM.Padana^ 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Dot  98-3234  Filed  2-9-08: 8:45  amj 
BauMO  oooK  4»ia-i»m 


DEPAimiENT  OF  TRAHSPORTATKM 
FMeial  Aviatfon  Adminlstratton 
14CFRPwtM 

CPocHetMe.97  m  JM  API 
mtZi30-AM4 


Modal  ATR42-200  and -800  8wfM 


AOGNCY:  Federal  Aviation 
Administration,  DOT. 

ACnOM:  Notice  of  proposed  rulemaking 

ii^u  tvAnj. 


This  document  proposes  the 
adoptioi  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aeroqietiele  Model  ATR42-200 
end  -300  series  sirplanes.  This  proposal 
would  require  repetitive  inspections  for 
caecking  of  die  lower  skin  panels  of  the 
outer  wings;  and  repair,  if  necessary. 
This  proposal  also  would  require 
modification  of  the  panels  end  e  follow- 
on  inspection  to  deted  cracking  of  the 
modified  areas,  which  would  constitute 
terminating  ection  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  the  issuance  of  mandatcny 
continuing  airworthiness  informstion  by 
a  foreign  dvil  airworthiness  authority. 
The  actions  spedfied  by  the  proposed 
AD  are  intended  to  prevent  fetigue 
cracking  of  the  lower  skin  panels  of  the 
outer  ivings,  and  consequent  reduced 
structural  integrity  of  the  airplane. 

OATES:  Commenu  must  be  received  by 
March  12. 1998. 


Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Diredorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  97-NM- 
266-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspeded  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 
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FOR  RWTMCT  BiFOWKU-nON  COMTkCT. 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPtaCNTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
prop(»ed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  t-'AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to  ■ 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-26&-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATsildbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-266-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

DiacuMion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR  42-200  and 
-300  series  airplanes.  The  DGAC 
advises  that  full-scale  fatigue  testing  by 
the  manufoctiuer  has  revealed  damage 
of  the  lower  skin  panels  of  the  outer 
vyings  at  several  rib  iunction 
attachments.  Such  fatigue  cracking,  if 
not  detected  and  corrected  in  a  timely 


manner,  could  result  in  reduced 
structural  integrity  of  the  airplane. 

Explanatioii  of  Relevant  Service 
Inronnation 

Aerospatiale  has  issued  Service 
Bulletin  ATR4 2-5  7-0040.  dated  April 
21. 1994.  which  describes  procedures 
for  repetitive  ultrasonic  inspections  for 
cracking  of  the  lower  skin  panels  of  the 
outer  wings  at  rib  14.  Aerospatiale  also 
has  issued  Service  Bulletin  ATR42-57- 
0038.  Revision  2.  dated  December  18. 
1997.  which  describes  procedures  for 
modification  of  the  lower  skin  panels  of 
the  outer  wings  at  ribs  13  and  14,  and 
a  follow-on  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  cracking  of 
the  modified  area.  The  modification 
involves  expansion  of  some  holes 
located  between  ribs  13  and  18  (left  and 
right  sides)  to  increase  resistance  of 
corresponding  areas.  Accomplishment 
of  the  modification  add  the  HFEC 
inspection  would  eliminate  the  need  for 
the  repetitive  ultrasonic  inspections. 
The  DGAC  classified  these  service 
bulletins  as  mandatory.  Additionally, 
the  DGAC  previously  issued  a  French 
airworthiness  directive  [93-190-051(8). 
dated  October  27. 1993|  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  RequireoMnts  of 
PropoaedRole 

Since  an  unsafiB  condition  has  been 
identified  that  is  likely  to  exist  ot 
develop  on  other  airplanes  of  the  same 
type  dasign  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Diflerencea  Between  the  Propoeed  AD 
and  the  Rdatad  Service  InfiDnnntioa 

The  propoeed  AD  would  differ  from 
Aerospatiale  Service  Bulletins  ATR42- 
57-0038  and  ATR42-57-0040. 
described  previously,  in  that  the  service 


bulletins  recommend  that  any  crack 
detected  during  an  inspection  be 
repaired  in  accordance  with  instructions 
requested  from  the  manufacturer. 
However,  the  FAA  has  determined  that 
the  repair  of  any  crack  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 


Cost  Impact 

The  FAA  estimates  that  101  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  ultrasonic  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  ultrasonic  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $24,240.  or  $240  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  280  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  could  range  from 
$1,576  to  $6,373  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
between  $1,855,976  ($18,376  per 
airplane)  and  $2,340,473  ($23,173  per 

airplane). 

The  cost  impact  figures  discussed 
above  are  basod  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  critwia  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locetion  provided  under  the  caption 


List  ofSobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Anendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdministiBtor,  the  Federal  Aviation 
Administiaticm  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulaticms 
(14  CFR  part  39)  as  fbUows: 

PART  30-AimVOflTNINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMrity:  49  U.S.C  106(g).  40113. 44701. 

fM-13   [Amandetq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Awe^atialr  Docket  97-NM-266-AD. 

Applicability:  Model  ATR42-200  and  -300 
series  airplanes  on  which  Aerospatiale 
Service  Bulletins  ATR42-57-0040,  dated 
April  21, 1994,  and  ATR42-57-0038, 
Revision  2.  dated  December  18. 1997.  have 
not  been  accomplished;  certificated  in  any 
category. 

Ne«»  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardJess  of  whether  it  has  been 
otherwise  modified,  altered,  ot  lepainid  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
alterBd.  ot  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opwatOT  must  request  approval  lor  an 
alternative  method  of  compliance  in 
accordance  writh  pangraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiact  of  the  modification,  alteration,  ot 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  tmsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previoiuly. 

To  prevent  btigue  cracking  of  the  lower 
skin  panels  of  the  outer  wings  between  ribs 
13  ud  18.  and  consequent  reduced  structural 
integrity  of  the  airplane,  accompUsh  the 
following: 

(a)  PriOT  to  the  aocumulatioa  of  25,500  total 
landings,  ot  withm  500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perfiarm  an  ultrasonic  inspection  for 
cracking  of  the  lower  skin  panels  of  the  outer 
wings,  in  accwdance  with  Aerospatiale 
Service  Bulletin  ATR42-57-0040,  dated 
April  21, 1994.  If  any  crack  is  detected,  prior 
to  hirther  flight,  repair  it  in  accordance  with 
a  method  approved  by  the  Manager, 
InteraaUonal  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Thereafter. 


repeat  the  innwction  at  intervals  not  to 
axcaed  9.000  landings. 

(b)  PriOT  to  the  accimiulation  of  32.500 
total  landings,  or  within  500  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  modify  the  lower  skin  paneU  of 
the  outer  wings,  and  perfbim  a  follow.on 
high  hequency  eddy  current  (HFEC) 
inspection  for  craddng  of  the  modified  areas, 
m  accordance  with  Aerospatiale  Service 
Bulletin  ATR42-57-0038,  Revision  2,  dated 
December  18, 1997.  If  any  crack  is  detected, 
prior  to  huther  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manuer 
International  &anch.  ANM-lie. 
Accomplishment  of  the  modification  and 
follow-on  HFEC  inspection  constitutes 
terminating  action  lor  the  repetitive 
ultrasonic  inflection  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  altwnative  method  of  compliance  ot 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manner, 
International  Branch.  ANM-UB.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch 
ANM-116. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Mela  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  93-190- 
051(B).  dated  October  27. 1993. 

Issued  in  Rentmi,  Washington,  on  February 

3»  i99S. 

ParraU  M.  PeJamia. 

Acting  Manager.  Transput  Airplane 
IXiectorate,  Aircraft  Certification  Service. 
IFR  Doc  98-3233  FUed  2-9-98;  8:45  am] 
■axan  oooK  4ti».is-u 


CH-54A  helicopters.  This  proposal 
would  require  an  initial  and  recurring 
inspections  and  rework  or  replacement, 
if  necessary,  of  the  second  stage  lower 
planetary  pUte  (pUte).  This  proposal  is 
prompted  by  cracked  plates  that  have 
been  found  during  overhaul  and 
inspections.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  plate  due  to 
fatigue  cracking,  which  could  result  in 
failure  of  the  main  gearbox,  failure  of 
the  drive  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  April  13, 1998. 
A00R688E8:  Submit  comments  in 
tiiplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Regional  Coimsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-60- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FO«  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate.  Rotoicraft 
Certification  Office.  Fort  Worth.  Texas 
76193-0170.  telephone  (817) 222-5157 
fax  (817) 222-5959. 

•'WLeMBMTARY  ■formation: 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DoeHal  Na  fT-SMf-^MUq 

Alnwortfilnase  DIrectivea;  Sllcoralcy 

Aircfifl-Manufkcturad  Model  CH-54A 
Halicoptars 

AOEMCY;  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

Sia^lARY:  This  dociiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  Uiat  is  applicable  to 
Sikorsky  Aircraft-manufactured  Model 


Conunents  Imrited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  boUi  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  conUct 
concerned  with  the  substance  of  this 
proposal  wrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  No.  97-SW-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No.  97-SW-60-AD,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

Discussion 

This  notice  proposes  the  adoption  of 
a.  new  AD  that  iMpplicable  to  Sikorsky- 
manufactured  Model  CH-54A 
helicopters.  This  proposal  would 
require  an  initial  and  recurring 
inspections  and  rework  of  the  plate  or 
replacement,  if  necessary.  It  is  believed 
that  cracks  on  the  plate  initiate  at  and 
radiate  from  the  lightening  holes  in  the 
plate  web  due  to  fatigue.  This  condition, 
if  not  corrected,  could  result  in  failure 
of  the  main  gearbox,  failure  of  the  drive 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky- 
manufactured  Model  CH-54A 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  an  Initial 
and  recurring  inspections  and 
replacement,  if  necessary,  of  the  plate. 
The  FAA  estimates,  that  9  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  proposed 
inspections  and  56  hours  to  remove  and 
replace  the  plate,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $8,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $106,560: 
$4,320  to  accomplish  the  inspections 
and  rework,  and  $102,240  to  replace  the 
plate  in  the  main  gearbox  assembly  in 
all  9  helicopters,  if  necessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

§39.13    [Amcndad] 

Columbia  Helicopter;  Hoary  Lift;  Silvw  Bay 
Logging:  Docket  No.  97-SW-60-AD. 

Applicability:  CH-54  A  helicopters  with 
lower  planetary  plate,  part  number  (P/N) 
6435^-20229-102,  installed,  certificated  in 
any  category. 

Note  1: This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  It  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  nwy  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 


effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  second  stage 
lower  planetary  plate  (plate),  P/N  6435- 
20229-102,  due  to  fatigue  cracking,  which 
could  lead  to  failure  of  the  main  gearbox, 
failure  of  the  drive  system,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  On  or  before  accumulating  1,300  hours 
time-in-service  (TIS)  conduct  a  fluorescent 
magnetic  particle  inspection  of  the  plate,  P/ 
N  6435-20229-102,  in  the  circumferential 
and  longitudinal  directions  using  the  wet 
continuous  method.  Pay  particular  attention 
to  the  area  around  the  9  lightening  holes. 

(1)  If  any  crack  is  discovered,  replace  the 
plate  with  an  airworthy  plate. 

(2)  If  no  crack  is  discovered,  rework  the 
plate  as  follows: 

(i)  Locate  the  center  of  each  1.750  inch- 
diameter  lighming  hole  and  machine  holes 
0.015  to  0.020  oversize  on  a  side  (0.030  to 
0.040  diameter  oversize).  Machined  surface 
roughness  must  not  exceed  63  microinches 
AA  rating  (see  Figure  1). 

(ii)  Radius  each  hole  0.030  to  0.050  inches 
on  each  edge  as  shown  in  Figure  1. 

(iii)  Mask  the  top  and  bottom  surfaces  of 
the  plate  to  expose  3.20  inch  minimum  width 
circumferenti^  band  as  shown  in  Figure  1. 
(iv)  Vapor  blast  or  bead  exposed  surfaces 
to  remove  protective  finish.  Use  220 
aluminum  oxide  grit  at  a  pressure  of  80  to  90 
pounds  per  square  inch. 

(v)  Shot  peen  exposed  surfaces  and  inside 
and  edges  of  lightening  holes  to  0.008— 
0.01 2A  intensity.  Use  cast  steel  shot,  size 
170;  two  hundred  percent  coverage  is 
required.  Use  the  tracer  dye  inspection 
method  to  ensure  the  required  coverage. 
Also,  visually  inspect  the  shot  peened 
surfaces  for  correct  shot  peen  coverage. 
Inspect  the  intensity  of  the  shot  by 
performing  an  Almen  strip  height 
measurement. 

(vi)  Qean  reworked  surfaces  using  acetone. 
Touch  up  the  reworked  areas  using  Presto 
Black  or  an  equivalent  touchup  solution. 
Ensure  that  the  touchup  solution  is  at  a 
temperature  between  70'  F  to  120*  F  during 
use.  Keep  the  reworked  surfaces  wet  with 
touchup  solution  for  thre*  minutes  to  obtain 
a  uniform  dark  color.  Rinse  and  dry  the 
reworked  areas. 

(vii)  Polish  the  reworked  surfaces  with  a 
grade  00  or  finer  steel  wool  and  polish  with 
a  soft  cloth.  Coat  the  reworked  surfaces  with 
preservative  oil. 

(viii)  Identify  the  reworked  plate  by  adding 
"TS-107"  after  the  part  number  using  a  low- 
stress  depth-controlled  impression-stamp 
with  a  full  fillet  depth  of  not  more  than  0.003 
inch  (see  Figure  1). 

BIUMQ  OOOE  4«10-1»-U 
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13.75  DIA(REF) 


0.030.050  R(TYP) 
Top  and  Bottom 


Notes: 

1.  Muk  top  and  bottom  areas  to  protect  fiom  liquid 
•ir-grit  and  iliot  peen. 

2.  Shaded  area  to  be  liquid  air-grit  Hasted  and  Aot 
peened  includes  plate  top  and  bottom  smfeces  and 
IX).  ofallUghtening  holes.  Feather  shot  peened 
surface  edges. 

3.  U«  low-stress  depth  controlled  impression-stamp 
with  full  fUkt  depth  of  no  more  than  0.003  inch. 

4.  Rcwoiked  machined  surface  rou^mess  shall  not 
exceed  63  microincfaes  AA  rating. 


SeeNote4     >•   «> 


Shot  peen  bole  LD.  and  top 
and  bottom  surfaces. 


Section  B-B 
OVpical  Nine  Places) 


Identify  Rewofked 
Plates  (see  Note  3) 


See  Section  B-B 


Lightening 

Hole 


Thtuat  Washer 


Made  top  and  bottnn 
areas  (see  Note  1) 


'3.20  inch  mmimitm  ttand  on  top 
and  bottom  surfaces  (see  Note  2) 


Rewofk  of  Second  Stage 

Lower  Planetaiy  Plate  (6435-20229-102) 

Fignrel 


aaxan  oooc  4»i».i»-c 
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(b)  For  any  plate,  P/N  643S-2022»-102. 
that  has  been  reworked  and  identified  with 
••TS-107,"  on  or  before  the  accumulation  of 
1,500  hours  TIS  and  thereafter  at  intervals 


not  to  exceed  70  hours  TIS,  accomplish  the        Borescope  or  equivalent  inspection  method 

'"Uni^'^t  the  plate  for  a  crack  iri  the  area       ^l^JSf^c^Js  found  replace  the  plate 
ar^nd  ar^ne  li^ghtening  holes  using  a  ^^^  «"  ^^^^^y  plate. 

BtUMQ  OOOE  M10-19-U 


13.75  D1A(REF) 


|.7S0(REF) 


Boratoope  Probe 
Typical  PoatiaBS 
Sectk»A-A 
(Typical  9  Places) 


Ligbteaing  Hole 


Sm  SecticB  A  •  A 


Typical  Crack  Locatka 
andDinctioa 


Borescope  Inspectioa  of 

Second  Stage  Lower  Planetary  Plate 

Figure  2 
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(c)  On  or  before  the  accumulation  of  2.600 
hours  TIS,  remove  from  service  plates  P/N 
643S-20229-102,  reidentified  as  P/N  6435- 
20229-102-TS-107  after  rework.  This  AD 
revises  the  airworthiness  limitation  section  of 
the  maintenance  manual  by  establishing  a 
retirement  lifie  of  2,600  hours  TIS  for  the 
main  gearbox  assembly  second  stage  lower 
planetary  plate,  P/N  6435-20229-102,  re- 
identified  as  P/N  6435-20229-102-TS-107 
after  rework. 

Nota  2:  Erickson  Air-Crane  Company 
Service  Bulletin  No.  64B35-7C,  dated 
November  8, 1995  pertains  to  the  subject  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by^e  Manager,  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  CertificaUon 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  Februarv 
3, 1998.  ' 

EricBiiea, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-3228  Filed  2-»-98;  8:45  am) 
BHXan  OOOE  4t10-1».4J 


assembly  where  correctly  swaged 
Nicopress®  type  sleeves  are  not 
installed.  The  proposed  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a  control 
cable  from  pulling  through  an 
incorrectly  swaged  sleeve,  which  could 
result  in  loss  of  rudder  control  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-91- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
EXTRA  Flugzeugbau  GmbH.  Flugplatz 
Dmslaken.  D-4224  Hunxe.  Germany. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900,  Kansas  City, 
Missouri  64106;  telephone:  (816)  426^ 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMBfTARY  INFORMATION: 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE>-91-AD."  The 
postcard  will  be  date  stamped  and 
retuimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-91-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion  ^ 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  EXTRA 
Models  EA-300  and  EA-300/S 
airplanes.  The  LBA  advises  of  an 
incident  on  one  of  the  affected  airplanes 
where  loss  of  rudder  control  was 
reported.  Preliminary  investigation 
reveals  that  the  rudder  control  cable 
pulled  through  an  incorrectly  swaged 
Nicopress®  type  sleeve. 

These  conditions,  if  not  detected  and 
corrected,  could  result  in  loss  of  rudder 
control  with  consequent  loss  of  control 
of  the  airplane. 

Relevant  Service  Information 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-91-AO] 

RIN2120nAA«4 

Airworthiness  Directives;  EXTRA 
Flugzeugbsu  GmbH  lilodels  EA-.300 
and  EA-300/S  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  * 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  EXTRA 
Flugzeugbau  GmbH  (EXTRA)  Models 
EA-300  and  EA-300/S  airplanes.  The 
proposed  AD  would  require  inspecting 
the  rudder  control  cables  to  assure  that 
correctly  swaged  Nicopress®  type 
sleeves  are  installed  at  each  end  of  the 
cables,  and  replacing  any  cable 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 


EXTRA  has  issued  Service  Bulletin 
No.  300-1-93,  dated  February  9,  1993. 
which  includes  measurements  and 
information  for  inspecting  the  rudder 
control  cables  for  correctly  swaged 
Nicopress®  type  sleeves.  Procedures  for 
conducting  this  inspection  are  included 
in  Advisory  Circular  (AC)  43.13-lA. 
Acceptable  Methods,  Techniques  and 
Practices. 

The  LBA  classified  EXTRA  Service 
BulleUn  No.  300-1-93,  dated  February 
9, 1993,  as  mandatory  and  issued 
German  AD  No.  93-081.  dated  March 
15, 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
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information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certiHcated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  EXTRA  Models  EA- 
300  and  EA-300/S  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
inspecting  the  rudder  control  cables  to 
assure  that  correctly  swaged  Nicopress* 
type  sleeves  are  installed  at  each  end  of 
the  cables,  and  replacing  any  cable 
assembly  where  correctly  swaged 
Nicopress*  type  sleeves  are  not 
installed.  Accomplishment  of  the 
proposed  inspection  would  be  required 
in  accordance  with  EXTRA  Service 
Bulletin  No.  300-1-93.  dated  February 
9.  1993.  and  AC  43.13-lA.  Acceptable 
Methods.  Techniques  and  Practices.  The 
proposed  replacement  would  be 
required  in  accordance  with  the 
maintenance  manual. 


Cost  Impact 

The  FAA  estimates  that  23  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,780.  or  $860  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 

!>roposal  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AODRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAirr  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
Extra  Flugteugbau  GMBH:  Docket  No.  97- 

CE-91-AD. 
Applicability:  Models  EA-300  and  EA- 
300/S  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  a  control  cable  from  pulling 
through  an  incorrectly  swaged  sleeve,  which 
could  result  in  loss  of  rudder  control  with 
consequent  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  inspect  the  rudder  control  cables  to 
assure  that  correctly  swaged  Nicopress®  type 
sleeves  are  installed  at  each  end  of  the  cables. 
Accomplish  this  inspection  in  accordance 
with  EXTRA  Service  Bulletin  No.  300-1-93. 
dated  February  9. 1993.  and  Advisory 
Orcular  (AC)  43.13-lA.  Acceptable  Methods, 
Techniques  and  Practices. 


(b)  Prior  to  further  flight,  replace  any  cable 
assembly  where  correctly  swaged  Nicopress® 
type  sleeves  are  not  installed  with  cable 
assemblies  that  have  correctly  swaged 
Nicopress®  type  sleeves  installed. 

(1)  Accomplish  the  replacement  in 
accordance  with  the  maintenance  manual. 

(2)  Accomplish  the  installation  in 
accordance  with  EXTRA  Service  Bulletin  No. 
300-1-93,  dated  February  9, 1993.  and  AC 
43.13-lA,  Acceptable  Methods.  Techniques 
and  Practices. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  EXTRA  Service  Bulletin  No.  300- 
1-93  dated  February  9. 1993.  should  be 
directed  to  EXTRA  Flugzeugbau  GmbH, 
Flugplatz  Dinslaken,  D-4224  Hounxe. 
Germany.  This  service  information  may  be 
examined  at  the  FAA,  CenU^l  Region.  Office 
of  the  Regional  Counsel.  Room  1558. 601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  93-081,  dated  March  15. 
1993. 

Issued  in  Kansas  City,  Missouri  on 
February  2. 1998. 
Carolanne  L.  Cabrini. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-3227  Filed  2-9-98;  8:45  am) 

aiLUNQ  COOE  4eiO-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(MI56-01-7264b;  FHL-S96»-«] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 
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16. 1996.  and  supplemented  on 
September  23, 1997.  The  revision 
included  Part  55  of  Act  451  of  1994.  the 
Natural  Resources  and  Environmental 
Protection  Act  (Part  55).  On  December 

30. 1997,  Michigan  Department  of 
Environmental  Quality  (MDEQ) 
withdrew  most  of  Part  55.  In  this  action, 
the  United  States  Environmental 
ProtecUon  Agency  (USEPA)  is 
proposing  to  approve  sections  324.5524 
and  324.5525  which  contain  control 
requirements  and  applicable  definitions 
for  fugitive  dust  sources. 

In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
approving  this  action  as  a  direct  final 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  If 
no  adverse  commoits  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  nde  will  be  withdrawn  and  all 
public  comments  received  will  be  - 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  not  mstitute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 


ENVinONMENTAL  PROTECHON 
AQENCY 

40CFRPartS2 
[TXa2-1-7338a;  FRL-S982-8| 

Approviland  Pronwigatton  Of 
implamantaUuii  Plan,  Taxaa:  15%  Rata* 
of-Progrws  Ptan.  1M0  Entisakm 
Invwitory.  Motor  Vahida  Eminion 
S^BJ^^w^Contlngwicy  Ptan  for  tho 
BaaumonVPuft  Arthur  Ozona 
Nonattainmant  Aim 

AOBWY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Proposed  rule. 


0ATE8:  Comments  on  this  proposed 
action  must  be  received  by  March  12 
1998. 

AOonesses:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604-3590. 

WPPtBMBHTMn  MPOMMTKM:  Fot 

additional  infbnnation.  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Rogbter.  Copies 
of  the  request  and  the  USEPA 's  analysis 
are  available  for  inspection  at  the 
following  address;  (Please  telephone 
Kathleen  D'Agostino  at  (312)  886-1767 
before  visiting  the  Region  5  office.) 
USEPA.  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604-3590. 

Anthority:  42  U.S.  Q  7401  et  seq. 

Dated:  January  12, 1998. 
David  A.  Ullridi, 

Acting  Regional  Administrator.  Region  V. 
[FR  Doc.  98-3176  Filed  2-»-q8;  8:45  am] 


summary:  The  United  States 
Environmental  Protection  Agency 
(USEPAl  proposes  to  approve  a  revision 
to  Michigan's  State  Implementation 
Plan  (SIP)  that  was  submitted  on  May 


':  In  this  action.  EPA  proposes 
to  approve  revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  for  the 
Beaumont/Port  Arthur  ozone 
nonattainmant  area  for  the  purpose  of 
satisfying  the  15%  rate-of-progress 
requirements  of  the  Qean  Air  Act  as 
amended  in  1990.  which  will  aid  in 
ensuring  the  attainment  of  the  National 
Ambient  Air  Quality  Standard  for 
ozone.  The  EPA  is  also  proposing  to 
approve  the  associated  Motor  Vehicle 
Emission  Budget  for  the  area. 

In  addition.  EPA  proposes  to  fully 
approve  revisions  to  the  1990  base  year 
emissions  inventory  and  the 
contingency  plan  for  this  area. 

This  proposed  action  also  replaces  the 
proposed  limited  approval/limited 
disapproval  of  the  Beaiunont/Port 
Arthiu- 15%  Plan  and  Contingency  Plan 
published  on  January  29. 1996.  61  FR 
2751.  The  May  22, 1997  (62  FR  27964). 
limited  approval  of  the  Volotile  Organic 
Compound  control  measures  continues 
in  effect. 

In  the  final  rules  section  of  this 
Federal  Regialer.  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
withouHprior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  vtrithdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

Please  see  the  direct  final  rule  of  this 
action  located  elsewhere  in  today's 
Federal  Register  for  a  detailed 
description  of  the  Beaiunont/Port 


Arthur  15%  Rate  of  Progress  Plan  and 
Contingency  Plan. 

DATES:  Comments  on  this  proposed  rule 
must  be  postmaiied  by  March  12. 1998. 
If  no  adverse  comments  are  received, 
then  the  direct  fiiSal  rule  is  effective  on 
April  13. 1998. 

AOOHESSes:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
S^on  (6PD-L),  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the 
documents  relevant  to  this  proposed 
nile  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations,  hiterested  persons 
.    wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency. 
Region  6,  Multimedia  Planning  and 
Permitting  EHvision.  1445  Ross  Avenue. 
Suite  700.  Dallas.  Texas  75202-2733, 
telephone  (214)  665-7214. 

Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle. 
Building  F.  Austin,  Texas  78753. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Guy  Donaldson  of  the  EPA  Region  6  Air 
Planning  Section  at  the  above  address, 
telephone  (214)  665-7242. 
«*W^e*TARV  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  tiUe  which  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

List  ofSabiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Anthority:  42  U.S.C  7401  et  seq. 

Dated:  January  22. 1998. 
Lynda  F.  Carroll,  *■ 

Acting  Regional  Administrator.  Region  6. 
(FR  Doc.  98-3318  Filed  2-9-98;  8:45  am] 

■lUJNQOOOE  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPT8-400122:  FRL-67»0-^ 
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action:  Notice  of  receipt  of  petition  and 
request  for  comments. 


SUMMARY:  This  notice  announces  the 
receipt  of  a  petition  from  the  Natural 
Resources  Defense  Council  (NRDC). 
Defenders  of  Wildlife,  National 
Audubon  Society  and  the  Humane 
Society  of  the  United  Stales,  requesting 
EPA  to  initiate  rulemaking  to  add 
Standard  Industrial  Classification  (SIC) 
Code  45.  Transportation  by  Air,  to  the 
list  of  facilities  required  to  report 
releases  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990  (PPA).  The  petition  was  submitted 
pursuant  to  section  313(b)(1)(B)  of 
EPCRA  and  sections  553(e)  and  555(e) 
of  the  Administrative  Procedure  Act 
(APA).  Also,  as  part  of  this  notice.  EPA, 
as  requested  by  the  petitioners,  is 
publishing  the  petition  in  its  entirety. 
Finally,  EPA  is  seeking  comments  from 
interested  or  potentially  affected  parties 
concerning  issues  associated  with 
adding  airports  to  the  list  of  facilities 
that  must  report  under  section  313  of 
EPCRA  and  section  6607  of  the  PPA. 
and  the  motor  vehicle  exemption  under 
40  CFR  372.38(c). 

DATES:  Written  comments  in  response  to 
this  request  for  comments  must  be 
received  on  or  before  April  13. 1998. 
AODRESSes:  Each  comment  must  bear 
the  docket  control  number  "OPPTS- 
400122."  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Dociunent  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Room  G-099.  East  Tower.  Washington. 

DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppl. 
ncic©Bpamail.epa.gov.  Follow  the 
instructions  under  Unit  IV.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
thmugh  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  action.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  8ud>  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 


claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOn  FURTHER  IMTORMATKDN  CONTACT: 
Vicki  Anderson  at  (202)  260-3544,  e- 
mail:  anderson.vickiOepamail.epa.gov. 
for  specific  informaUon  regarding  this 
notice.  For  further  information  on 
EPCRA  section  313,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline.  Environmental 
Protection  Agency)  Mail  Stop  5101. 401 
M  St.,  SW.,  Washington.  DQ 20460, 
Toll-free:  1-80O-535-0202,  in  Virginia 
and  Alaska:  703-412-9877  or  Toll  free 
TDD:  800-553-7672. 
SUPPtaCNTARY  mfommtkm: 


I.  Background 

On  April  16. 1997,  the  EPA  received 
a  petition  from  the  Natural  Resources 
Defense  Council,  Defenders  of  Wildlife, 
National  Audubon  Society,  and  the 
Humane  Society  of  the  United  States, 
requesting  EPA  to  initiate  rulemaking  to 
add  Standard  Industrial  Classification 
(SIC)  Code  45,  Transportation  by  Air,  to 
the  list  of  facilities  required  to  report 
releases  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  and  section  6607  of 
the  PPA.  The  petitioners  also  requested 
that  the  petition  be  printed  in  the 
Federal  Register.  The  following  is  the 
complete  text  of  the  petition: 

C.  The  Petitioii 

April  16, 1997 

The  Honorable  Carol  Browner 

Administrator 

United  States  Environmental  Protection 

Agency 

401  M  Street  SW 

Washington,  D.C  20460 

Re:  Petition  to  Add  Standard  Industrial 
Classification  Code  45,  Transportation  By 
Air,  to  the  List  of  Facilities  Raquiied  to 
Report  Releases  of  Chemicals  |^ 

Dear  Administrator  Browner. 

Pursuant  to  section  313(bKl)(B)  of  the 
Emergency  Planning  and  Community  Right 
to  Know  Act  (EPCRA)  42  U.S.C  § 
11023(b)(1)(B).  and  sections  353(e)  and 
555(e)  of  the  Administrative  Procedure  Act, 
5  use.  SS  553(e),  the  undersigned  groups 
hereby  petition  the  United  Sutes 
Environmental  Protection  Agency  (EPA)  to 
initiate  rulemaking  to  add  Standard 
Industrial  Code  (SIC)  45.  Transportation  by 
Air,  which  includes  airports,  airline 
terminals,  and  aircraft  maintenance  facilities, 
to  the  list  of  facilities  required  to  report 
releases  of  toxic  chemicals  listed  on  the 
Toxic  Release  Inventory  (TRI).  We  also 
request  that  EPA  immediately  publish  this 
petition  in  the  Federal  Register.  ^ 

SIC  Code  45  facilities  are  responsible  for 
the  release  of  millions  of  pounds  of  toxic 
chemicals  into  the  environment  each  year. 
Nevertheless.  EPA  eliminated  SIC  Code  4S 
from  its  first  industry  expansion  rulemaking. 


despite  EPA's  own  findings  that  show  SIC 
Code  45  focilities  release  more  toxic 
chemicals  than  do  most  of  the  focilities 
currently  proposed  for  reporting. 

For  over  three  years,  EPA  analyses  have 
shown  that  SIC  Code  45  facilities  should  be 
required  to  report  TRI  chemical  releases.  SIC 
Code  45  was  a  "Primary  Candidate"  for 
inclusion  in  EPA's  industry  expansion 
rulemaking  based  on  volume  of  TRI 
chemicals  released. '  In  fact.  SIC  Code  45 
ranked  third  among  25  SIC  codes  considered 
for  Inclusion  in  the  rule.  While  SIC  Code  45 
facilities  use  TRI-listed  chemicals  for  a 
variety  of  purposes,  ethylene  glycol  is  the 
TRI  chemical  used  in  the  greatest  quantities 
at  these  facilities.  According  to  EPA's  own 
estimates,  during  icing  conditions  at  the  17 
busiest  airports  in  the  United  States,  some  58 
million  pounds  of  ethylene  glycol  are 
released  to  the  environment  each  year.^  Thus. 
SIC  Code  45  facilities  clearly  warrant  listing. 

The  undersigned  (Natural  Resources 
Defense  Council,  Defenders  of  Wildlife, 
National  Audubon  Society,  and  the  Humane 
Society  of  the  United  SUtes),  represent  a 
group  of  environmental,  wildlife,  and 
humane  organizations.  The  Natural 
Resources  Defense  Coimcil  (NRDC)  is  an 
environmental  advocacy  organization  with 
over  350,000  members  and  contributors 
nationwide.  Since  1970.  NRDC's  scientiste 
and  attorneys  have  been  key  players  in 
virtually  every  critical  environmental  issue. 
Defenders  of  Wildlife,  representing  200.000 
members,  is  one  of  the  leading  national 
organizations  fighting  to  preserve  America's 
endangered  species  and  biological  diversity. 
National  Audubon  Society,  representing 
550,000  members  works  to  conserve  and 
restore  natural  ecosystems,  focusing  on  birds 
and  other  %rildlife  for  the  benefit  of  humanity 
and  the  earth's  biological  diversity.  The 
Humane  Society  of  the  United  States,  with 
4.4  million  members  and  constituents,  is  the 
largest  animal  protection  ocganlzation  in  the 
United  States.  Collectively,  the  undersigned 
groups  represent  over  5  million  members  and 
constituents. 
/.  Introduction 

The  fundamental  purposes  of  EPCRA  are  to 
Inform  citizens  of  toxic  chemical  use  in  their 
neighboriioods  and  to  encourage  industry  to 
reduce  toxic  chemical  use.  Since  its 
enactment  in  1986.  EPCRA  has  successfidly 
achieved  a  significant  reduction  in  toxic 
chemical  use.  As  Administrator,  you  have 
noted,  "the  success  of  the  program  comes 
from  the  public's  and  Industry's  use  of  this 
information  to  motivate  and  empower 
initiatives  at  all  levels;  from  faciUty  teams,  to 
community  groups,  to  trade  associations,  and 
state  and  local  government."*  EPA's  failure  to 
Include  SIC  Code  45  In  its  facility  expansion 
rule  has  achieved  the  opposite  result;  recent 
data  demonstrates  that  ethylene  glycol  use  at 
SIC  Code  45  facilities  is  increasing.  Because 
ethylene  glycol  is  cheaper  than  less  toxic 
alternatives,  EPA's  failure  to  include  SIC 
Code  45  facilities  in  the  facility  expansion 
rule  has  eliminated  a  critical  incentive  for 
these  facilities  to  use  leas  toxic  chemicals. 

In  order  to  hilfill  EPCRA's  source 
reduction  and  public  information  objectives, 
EPA  must  act  to  cany  out  Its  original 
intention  to  require  SK:  Code  45  fadUties  to 
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report  TRI  releases.  As  demonstrated  below 
adding  SK  Code  4S  to  the  Hat  of  Industries  ' 
required  to  report  TRI  releases  achieves 
EPCRA's  statutory  purposes  and  satisfies 
EPA's  dedsional  criteria  far  adding  facilities 
under  EPCRA. 

n.  SIC  Code  45  Meets  EPA's  Critena  for 
Addition  to  Ow  List  of  Facilities  Remind  to 
Report  TK  IMeases 

Under  EPCRA  section  313(b)(lKB),  EPA 
may  add  industry  groups  to  the  list  of 
facilities  required  to  report  TRI  releases 
where  EPA  determines  that  adding  an 
industry  to  the  list  frirthera  the  purposes  of 
EPCRA.«  EPA  estabUshed  three  critoriaor 
factors  for  adding  facilities  under  EPCRA 
section  313(bHl)(B)  in  its  first  facility 
expansion  rulemaking:  (1)  the  "chemical" 
factor.  (2)  the  "activity"  factor ;  (3)  the 
•Infonnation"  factor.  SIC  Code  45  facilities 
satisfy  each  of  these  criteria  and  therefore 
should  be  required  to  report  TRI  releases. 
A.  The  Chemical  Factor 

In  addressing  whether  die  chemical  factor 
is  met.  EPA  considers  evidence  that  facilities 
within  an  industry  group  are  reasonably 
anticipated  to  use  one  or  more  EPCRA  313 
listed  chemicals  as  part  of  its  routine 
operations.)  There  can  be  little  question  that 
substantial  amounts  of  TRI  chemicals  are 
present  at  SIC  Code  45  facilities.  In  its 
industry  profile.  EPA  determined  that  toxic 
chemicals  used  by  SIC  Code  45  facilities 
include  ethylene  glycol,  trichloroethylene, 
meth)riene  chloride,  acetone,  chloroform, 
methyl  ethyl  ketone,  isopropyl  alcohol, 
glycol  ediers,  toluene,  xylene,  and  other 
petroleum  distillates.* 
1.  Ethylene  Glycol  is  Toxic  to  Humans  and 
WildUfe 

The  quantities  of  ethylene  glycol  used  at 
SIC  Code  45  facilities  pose  si^ficant  risks 
to  humans,  companion  animals,  and  wildlife. 
Requiring  airports  to  report  ethylene  ^ycol 
releases  will  encourage  more  extensive  use  of 
less  toxic  alternatives  and  will  therefore 
reduce  human  and  wildlife  exposure  to  a 
toxic  substance. 

The  acute  oral  toxicity  of  ethylene  glycol 
inJiumans  is  well  documented.  Initially, 
ethylene  glycol  causes  impairment  of  the 
nervous  system,  followed  by 
cardiopulmonary  toxicity  and  severe 
metabolic  acidosU  (Le.,  the  blood  becomes 
unacceptably  acidic).  Kidney  failure,  major 
neurological  disruption,  and  death  can 
follow.'  The  lethal  dose  of  ingested  ethylene 
glycol  in  humans  is  approximately  1.57g/kg 
body  weight*  For  a  155  pound  person,  this 
dose  is  approximately  equal  to  Uiree  ounces. 
In  1994, 4,792  cases  of  ethylene  glycol 
ingestion  were  reported  to  poison  control 
centers  throughout  the  United  States.'  Of 
Uiese  exposures,  106  cases  were  life- 
Uireatening  or  resulted  in  significant  residual 
disability,  aSd  34  cases  resulted  in  death.  ■<> 

Chronic  effects  from  ethylene  glycol 
ingestion  include  refHoductive, 
developmental,  and  renal  e£fects.  Ethylene 
glycol  was  found  to  cause  birth  defects  in 
mice. ' '  EPA  has  recognized  die  heightened 
chronic  toxicity  of  ethylene  glycol  by 
establishing  Reference  Doses  (RfDs)'J  tad 
long-term  Drinking  Water  Health  Advisories. 
The  RfD  of  ethylene  glycol  is  2.0  mg/kg/ 
day.'*  The  Drinking  Water  Health  Advisory 


for  ethylene  glycol  is  5.5  mg/L  for  children 
and  19.25  mg^.  far  vlults. >«  The  FDA  has 
stated  that  drugs  conffining  ethylene  glycol 

are  coosidered  danaarous  to  health  and  are 
misbranded'*  and  that  "under  no 
circumstances  (is  ethylene  gfycolj  to  be  used 
m  any  product,  whether  food.  drug,  or 

cosmetic  that  U  likely  to  be  taken  faitemaUy 
or  otherwise  absorbed  by  external 
application.  ">• 

Ethylene  glycol  has  also  been  shown  to  be 
toxicby  Inhalation.  Inhalation,  of  course  is 
die  likely  exposure  pathway  for  airpwt  users 
such  as  passenger  and  flight  aew  as  well  as 
auport  ground  crews.  Ej^osure  to  as  littie  as 
3  to  67  mg/m*  of  etbyloie  glycol  ftx  a  thirty- 
day  period  caused  throat  irritation  and 
headaches  in  humans.  ■'  Levels  above  140 
mg/m*  caused  pronounced  respiratory 
irritaticm.  and  subjects  could  not  tolerate 
leveb  of  200  mg/m*.  '•  In  animals  ethylene 
glycol  has  been  shown  to  cause  irritation  of 
the  eyes  and  respiratory  tract,  as  well  as  the 
intestine  and  lymph  nodes.  Further, 
inhalation  of  ediylene  glycol  has  been  shown 
to  cause  birth  defiacts  in  faboratory 
experiments.  ■• 

Ethylene  glycol  is  al|o  extremely  toxic  to 
animals.  Moreover,  since  it  has  a  sweet  taste, 
it  is  attractive  to  both  wild  animals  and 
companion  animals,  thus  increasing  the 
likelihood  of  ingestion.  A  recent  study  of 
small  practice  veterinaritas  throughout  the 
United  States  found  that  more  than  90,000 
dogs  and  cats  die  each  year  from  ingesting 
ethylene  glycol  antifreeae.»  Another  study 
estimated  that  ahnost  30  percent  of  all 
docummted  dog  and  cat  poisonings  were 
due  to  ediylene  glycol.*'  Endangered  species 
have  also  been  poisoned.  In  1992,  a 
California  Condor  drank  antifreeze  and 
died.a  Migratory  birds  and  large,  as  well  as 
small  animals  have  succumbed.  In  1989,  the 
remains  of  a  polar  bear  were  found  on  an 
AlMkan  island:  ethylene  glycol  was  present 
in  die  soil  under  the  carcass.  The  polar  bear 
apparently  ingested  an  ethylene  gfycol 
mixture  that  was  used  to  mark  die  centerline 
of  roaos  and  runways  covered  *vith  snow  and 
ice.*» 

2.  Healdi  Effects  of  Other  Toxic  Substances  "" 
Used  at  Many  Airports 

While  ethylene  glycol  appears  to  be  the 

inost  prevalent  toxic  substance  used  at 

airports,  maintenance  facilities  at  many 

airpmts  apply  chemicals  including 

trichlaroethylene,  toluene,  methylene 

chloride,  chlorofonn  and  glycol  ethers, 

which  can  have  serious  hiunan  health 

implications.  For  example,  breathing  large 

amounts  of  mediylene  chloride  for  even  short 

periods  adversely  affects  the  human  nervous 

system  and  die  heart,  and  repeated  exposure 

to  methylene  chloride  causes  kidney  and 

liver  damage  and  cancer  in  laboratory  tests- 

-repeat  exposure  may  likewise  cause  cancer 

in  humans.M  Very  high  levels  of  chloroform 

may  result  in  unconsciousness  and  death. 

and  in  moderate  amounts  chloroform  affected 

reproduction  in  animal  studies.  In  addition. 

the  Department  of  Health  and  Human 

Services  has  determined  that  chloroform  may 

reasonably  be  anticipated  to  be  a 

carcinogen."  Low-to-moderate  levels  of 

toluene  from  long-term  exposure  can  cause 

memcxy  loss,  nausea,  loss  of  appetite,  and 


hMrtng  kiss.  Toluene  also  afiects  die 
kidneys.  Repeated  exposure  to  high  levels  of 
toluene  can  cause  permanent  brain  and 
speech  damage,  vision  and  hearing  problems 
memny  loss  and  decreased  mental  ability  » 
3.  Significant  Human  and  Wildlife  Exposure 
Resulta  Prom  Deicing  Operations 

•*•'""•  of  wry  Isige  volumes  of  ediylene 
gljrcol  during  deicing  and  anti-icing 
operations  create  die  potential  for  human 
exposures  that  may  have  significant  health 
consequences  for  airline  passengers, 
employees,  and  other  service  persoimel  " 
For  example,  ediylene  glycol  has  been 
measured  during  deicing  operations  at  levels 
up  to  18  mg/L  in  ambient  air.  a  One  study 
showed  that  an  airline  deicing  employee 
could  be  exposed  to  104  mg/m*  of  ediylene 
glycol  through  a  saturated  inask.»  which 
would  exceed  the  concentration  of  lOO  ma/ 
m*»  in  the  current  AOGIHTLV  if  tiie 
employee  sprayed  for  eight  hours.  Ediylene 
^ycol  has  also  been  measured  inside  aircraft 
during  deicing  operations  at  levels  close  to  2 
mg/L.*' 

A  recent  survey  found  that  45  of  the  50 
busiest  airports  in  die  United  States  were 
located  within  duee  miles  of  an  ocean,  bay, 
lake,  reservoir,  river,  wetland  or  streain.** 
Ethylene  glycol  has  the  potential  to  enter 
drmking  water  supplies  through  discharges 
to  surface  waters  or  releases  tp  ground  water. 
Moreover,  unless  die  ediylene  glycol  fluid  is 
captured  for  recycling,  which  does  not 
appear  tojie  a  common  airport  practice  in  die 
Umted  States,**  die  fluid  may  puddle  on-site, 
infiltrate  soil,  flow  into  creeks,  streams,  or 
rivers,  or  be  retained  in  on-site  retenticm 
basins.  Wildlife  forage  in  these  environs. 
Migratory  birds  are  particulariy  attracted  to 
pooled  water.  SIC  Code  45  facilities  may  be 
located  adjacent  to  or  in  the  vicinity  of 
wildlife  refuges.  For  example.  John  F. 
Kennedy  International  Airport  in  New  York 
borders  cm  the  Jamaica  Bay  National  Wildlife 
Refrige-a  critical  habitat  for  many  species  of 
migratory  birds,  waterfowl,  and  wildlife. 
Denver's  airport  is  near  die  Rocky  Mountain 
Arsenal  National  Wildlife  Refuge. 

Ethylene  glycol  has  been  measured  in 
stormwater  following  deicing  operations  in 
concentrations  as  hig^  as  19,800  mg/L,**  and 
up  to  13,200  mg/L  in  receiving  waters.** 
Ethylene  glycol  in  stormwater  nmoff  at  Salt 
Lake  City  International  Airport  was  measured 
at  19,000  mg/L**  Levels  of  ediylene  glycol  at 
Denver's  Stapleton  Airport  ranged  from  zero 
to  5,050  mg/L,  with  some  later  _ 

ctmcentrations  exceeding  100.000  mg/L.** 
These  levels  far  exceed  the  EPA's  one-day 
federal  drinking  water  healUi  advisory  for 
ediylene  glycol  of  18.86  mg/L  for  childrea 
Because  most  ediylene  glycol  releases  at 
airporto  occur  during  cold  weather, 
significant  concentrations  of  ethylene  glycol 
will  be  present  downstream  from  airports. 
Glycols  do  not  rapidly  biodegrade  at  low 
temperatures. *•  Since  biodegradation  of 
ethylene  glycol  occurs  slowly  at  low 
temperatures,  ethylene  glycol  travels  farther 
down  river  ecosystems  or  through  the  soil 
before  any  biodegradation  occurs.  Further, 
biodegradation  of  ethylene  glycol  in  ground 
water  proceeds  at  a  slower  rate  than  in 
surface  water  because  of  the  limited  — 

microbial  populations  and  less  available 
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oxygen  in  groundwater.  Thus,  there  is  a 
greater  potential  that  humans  and  wildlife 
will  be  exposed  to  a  toxic  chemical. 

In  addition,  both  ethylene  glycol  and  a  less 
toxic  alternative,  propylene  glycol,  exert  a 
strong  biochemical  oxygen  demand  (BOD)  on 
receiving  waters.  This  contributes  to 
eutrophication  (oxygen  depletion),  nuisance 
algal  blooms,  and  fishery  impacts. 

Ethylene  glycol  releases  are  by  no  means 
the  only  threat  to  surface  and  groundwater 
that  result  from  operations  at  SIC  Code  45 
facilities.  Leaking  underground  storage  tanks 
and  pipes  are  a  significant  problem.  For 
example.  |ohn  F.  Kennedy  International. 
Dallas-Fort  Worth,  Atlanta.  Los  Angeles 
International.  San  Francisco.  Cleveland,  and 
Miami  airports  have  all  reported  leaking 
underground  tanks.*  At  John  F.  Kennedy 
International  there  are  two  underground 
plumes  of  aviation  hiel  beneath  the  airport, 
estimated  to  contain  3-5  million  gallons  of  jet 
*  fuel,  that  resulted  from  leaking  underground 
pipes.* 
B.  The  Activity  Factor 

Under  the  activity  factor  EPA  considers 
evidence  that  hcilities  within  an  industry 
group  manufacture,  process,  or  otherwise  use 
one  or  more  TRI  chemicals.*'  EPA  has 
determined  that  facilities  in  SIC  Code  45  may 
process  or  otherwise  use  TRI  chemicals, 
especially  ethylene  glycol,  when  conducting 
aircraft  and  ground  surface  deicing  or  anti- 
ieing  operations  and  maintaining,  repairing, 
and  cleaning  aircraft.*' 

During  icing  conditions.  SIC  Code  45 
facilities  apply  ethylene  glycol  to  aircraft 
using  hand-held  applicators  that  conUin  a 
volume  of  fluid  in  a  canister  connected  to  a 
hose  and  spray  nozzle.  In  most  cases,  aircraft 
deicing  is  conducted  at  the  terminal  gate  just 
prior  to  take-off.  At  some  facilities,  aircraft 
deicing  is  conducted  cway  from  the  gate. 
Sometimes,  if  an  aircraft  is  held  too  long  at 
or  away  from  the  gate,  more  than  one 
application  of  ethylene  glycol  will  be 
required.  Ethylene  glycol  use  at  SIC  Code  45 
facilities  is  probably  unique  among  TRI 
chemical  use  in  that  its  use  requires  ethylene 
glycol  to  be  deliberately  sprayed  into  the 
environment. 

EPA  determined  that  ethylene  glycol  was 
the  chemical  used  in  the  largest  quantities  by 
SIC  Code  45  facilities.  During  winter  months 
when  icy  conditions  exist,  airports  and 
airlines  use  deicing  and  anti-icing  fluids  to 
ensure  passenger  safety.  If  an  airplane  is 
covered  with  ice  or  snow,  thousands  of 
gallons  of  deicing  solution  may  be  necessary 
to  deice  just  one  aircraft  Salt  Lake  Qty 
Airport  has  reported  using  175  to  600  gallons 
(1.300  to  4.460  pounds)  per  aircraft.*^ 
Depending  on  weather  conditions.  Detroit 
Metropolitan  Airport  reported  that  deicing 
may  require  1.000  to  3.000  gallons  (7.400  to 
22.300  pounds)  of  deicing  fluid  for  a 
commercial  plane  the  size  of  a  DC-8.«*  In  a 
"worst-case"  situation,  as  much  as  4,000 
gallons  of  a  50-50  mixture  of  glycol  and  water 
has  been  used  at  Detroit  Metropolitan  Airport 
on  a  large  airplane  when  it  was  coated  with 
one-half  inch  of  ice.*>  Up  to  1.000  gallons 
(7,400  pounds)  has  often  been  used  to  deice 
a  single  aircraft  under  severe  weather 
conditions  at  Stapleton  International  Airport 
in  Denver.** 


Per  day  and  over  a  full  season,  airports  use 
ethylene  glycol  in  staggering  amounts.  Based 
•   -      *^         -'    '     iff  i"  ■^'°"" " 


on  information  filed  wiff  its  NPDES  pennit. 
Chicago  O'Hare  International  Airport 
reported  that  bom  July  1975  to  June  19dl.  its 
average  annual  use  of  ethylene  glycol  deicing 
fluid  was  348.500  gallons  (almost  2.9  million 
pounds).*'  Assuming  a  90  day  de-icing 
season  (undoubtedly  longer  than  reality),  this 
amounts  to  an  average  of  over  3.800  gallons 
(36,000  pounds)  per  day.  Similarly,  a  study 
at  Baltimore  Washington  International 
Airport  (BWI)  estimated  between  250.000 
and  280.000  gallons  (approximately 
1 .489.600  pounds)  of  ethylene  glycol  are 
used  per  year.**  EPA  reports  that  the  4l8t 
busiest  airport  in  the  United  States  (based  on 
numbers  of  departures).  Standiford  Field  in 
Louisville.  Kentucky,  used  an  average  of 
33.000  pounds  of  ethylene  glycol  per  day  in 
connection  with  its  deicing  operations  in 
.December  1991  and  January  and  February 
1992.*»  EPA  also  reports,  based  on  a  survey 
conducted  by  the  Airports  Council 
International  (AQ),  that  annual  ethylene 
glycol  use  at  35  SIC  Code  45  facilities  ranged 
from  1.500  to  4.491,400  gallons  undiluted 
(13.965  to  41,814.934  pounds).*" 

The  vast  majority  of  the  ethylene  glycol 
used  is  released  directly  into  the 
environment  as  airport  and  runway  runoff. 
Consistent  with  these  reported  volumes  of 
ethylene  glycol  used  for  deicing  operations, 
EPA's  industry  profile  for  SIC  Code  45 
estimated  that  58  million  pounds  of  ethylene 
glycol  would  be  released  annually  during 
icing  conditions  at  the  17  busiest  airports  in 
the  United  Sutes.  If  these  facilities  had  been 
required  to  report  ethylene  glycol  releases  in 
1993,  ethylene  glycol  would  have  ranked 
approximately  12th  out  of  the  316  TRI 
chemicals  reporting  TRI  release  in  1993- 
outnnking  total  reported  releases  of  such  TRI 
chemicals  as  sulfuric  acid,  manganese 
compounds,  and  trichloroethylene.*'  If 
required  to  report,  SIC  Code  45  facilities 
would  have  ranked  9th  in  toul  volume  of 
releases  among  20  industries  reporting  under 

TRI." 

Ethylene  glycol  releases  from  airports  are 
already  required  to  be  reported  in  Canada 
and  to  some  State  agencies  in  the  U.S. 
Experience  under  the  Canadian  National 
Pollutant  Release  Inventory  (NPRI)  generally 
confirms  U.S.  projections.  The  NPRI 
indicates  that  over  one-half  of  the  facilities 
with  the  largest  releases  of  ethylene  glycol 
were  airports  or  aviation  service 
companies.'*  In  1993,  ethylene  glycol  ranked 
ninth  in  volume  of  total  releases  among  all 
reported  chemicals  in  Canada.**  Moreover,  of 
the  top  10  facilities  reportinjg  ethylene  glycol 
in  1993,  six  were  airports,  airbases,  or 
aviation  service  facilities.  Ethylene  glycol 
releases  for  these  facilities  alone  combined 
totaled  1,326  tons  (2.652,000  pounds)." 
Similarly,  SIC  Code  45  facilities  in  Minnesota 
and  MassachusetU  report  ethylene  glycol  use 
to  state  agencies.**  In  Minnesota,  four 
facilities  reported  ethylene  glycol  use  from 
80.000  to  2.2  million  pounds  in  1993.  In 
Massachusetts,  one  airline  reported  using 
276,000  pounds  or  gallons  (the  report  did  not 
specify  a  unit)  of  ethylene  glycol." 

In  addition  to  ethylene  glycol  releases  from 
aircraft  deicing.  SIC  Code  45  faciliUes  use 


ethylene  glycol  to  maintain  traction  on 
runways  during  icy  conditions.  EPA 
rerwrted.  based  on  the  AQ  survey,  that  4.000 
to  36.000  gallons  (37,240  to  335,160  pounds) 
of  ethylene  glycol  was  used  by  one  airport  to 
deice  airfield  surfaces  each  year.**  At 
Chicago  O'Hare  International  Airport  6.8 
million  pounds  of  a  60  percent  ethylene 
glycol  solution  was  applied  to  runways 
during  the  period  July  1975  to  June  1981.*» 
Ethylene  glycol  is  also  a  common  base  for 
automotite  antifreeze.  Airport  ground  service 
equipment  and  rental  car  parking  lots  may 
also  release  ethylene  glycol. 

Other  airport  operations  use  other  toxic 
chemicals  (see  footnote  6).  As  EPA  noted, 
cleaning  is  an  essential  process  in  the 
maintenance  and  repair  of  commercial 
aircraft. »°  Cleaning  removes  contaminants 
and  prepares  parts  for  subsequent  inspection, 
repair,  bonding,  coating,  and  testing.  Aircraft 
metals  and  electronics  are  the  primary  focus 
of  cleaning  activities.  Metal  cleaning  removes 
oil,  grease,  and  other  contaminants  from 
metal  parts,  while  electronics  cleaning 
removes  of  flux  residues  that  remain  after 
soldering  operations  and  conducted.  In  both 
cases.  SIC  Code  45  facilities  use  TRI  listed 
solvents  in  cleaning  operations. 
C  The  Information  Factor 

Under  the  information  factor,  EPA 
considers  evidence  regarding  whether 
requiring  a  candidate  industry  group  to 
report  is  reasonably  anticipated  to  increase 
the  information  made  available  pursuant  to 
EPCRA  section  313  or  otherwise  further  the 
purposes  of  EPCRA  section  313.  In  making 
this  determination  EPA  considers  evidence 
related  to  one  or  more  of  the  following: 
whether  a  significant  portion  of  facilities 
within  the  candidate  industry  group  (1)  are 
likely  to  exceed  the  313  reporting  thresholds. 
(2)  are  likely  to  be  subject  to  an  existing 
statutory  or  regulatory  exemption.  (3)  are 
likely  to  contain  release  and  waste 
management  data,  or  (4)  whether  a  significant 
portion  of  the  facilities  %vithin  the  industry 
group  are  expected  to  file  a  TRI  cerUfication 
statement.*) 

1.  Requiring  SIC  Code  45  Facilities  to  Report 
Will  Increase  the  Information  Made  Available 
Pursuant  to  EPCRA  section  313 

EPA  estimates  that  if  SIC  Code  45  facilities 
were  required  to  report  TRI  releases.  824 
facilities  would  submit  984  reports.*^  EPA 
further  estimates  that  748  of  these  reports 
would  be  submitted  based  on  ethylene  glycol 
use  in  connection  with  deicing  operations.** 
Given  EPA  esUmates  that  ethylene  glycol  use 
may  exceed  58  million  pounds  per  year, 
requiring  SIC  Code  45  faciliUes  to  report 
ethylene  glycol  releases  unquestionably 
increases  the  amount  of  information  made 
available  to  the  public  pursuant  to  EPCRA 
section  313. 

The  public  has  no  other  meanstjy  which 
to  learn  that  huge  quantities  of  toxic  ethylene 
glycol  are  being  released  in  their 
communities.  While  section  103(a)  of  the 
Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  (CERCLA). 
42  U.S.CS  9603(a);  requires  any  person  in 
charge  of  a  facility  from  which  CERCLA 
haiMdous  substeaces  has  been  released  in  a 
quantity  that  exceeds  its  reportable  quantity 
(RQ)  within  a  24  hour  period  to  inmiediately 
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notify  the  National  Response  Center,  few  SIC 
Code  45  facilities  have  complied  with 
CERCLA 's  requirements.  For  those  that  do, 
reports  are  not  easily  accessed  by  the  pubic. 

The  Air  Transport  Association  (ATA) 
reported  to  its  members  and  to  the  Federal 
aviation  Administration  that  CERCLA  section 
103  reputing  was  not  triggered  by  ethylene 
glycol  use,  because  "ethylene  glycol  is 
typically  discharged  via  storm  sewers  to  a 
NPDES  permitted  outfall."**  While  it  is  true 
that  CERCLA  section  103(a)  reporting 
contains  an  exemption  for  federally 
permitted  releases,  the  ATA's  analysis  is 
nevertheless  inconecL  To  be  exempt  from 
C2RCLA  release  reporting,  ethylene  glycol 
must  be  in  stormwater  discharged  through  an 
outfall  and  must  either  (1)  comply  with  the 
effluent  limits  prescribed  in  the  permit,  or  (2) 
be  treated  in  an  on-site  treatment  system  as 
prescribed  in  the  permit,  or  (3)  be  a 
continuous  or  anticipated  intermittent 
discharge  that  is  conveyed  to  a  point  source 
as  provided  in  the  permit  or  permit 
application.**  Presently,  not  all  SIC  Code  45 
facilities  have  NPDBS  permits  that  provide 
few  the  management  or  treatment  of  ethylene 
glycol.  For  those  tiiat  do,  the  permit  may  not 
yet  include  effluent  limitations  for  ethylene 
glycol.  •• 

Moreover,  EPA's  current  permitting 
approach  to  airports,  the  industrial  storm 
water  NPDES  program,  is  not  structured  to 
yield  either  consistent  use  and  release  data, 
or  consistent  pollution  prevention 
technology  implementation.  TRI  does  jiot 
have  similar  exemptions  and  is  therefore  the 
most  complete  and  accessible  source  of 
information  for  the  public  on  toxic  chemical 
releases.  EPA's  failure  to  require  SIC  Code  45 
Eacilities  to  report  toxic  chemical  use  negates 
TRI's  public  informational  purpose. 

The  EPA  has  stated  that  TRI  reporting  not 
only  incmses  the  public's  knowledge  of 
pollutants  released  to  the  environment,  but 
also  improves  public  understanding  of  the 
health  and  environmental  risks  of  toxic 
chemicals,  allows  the  public  to  make 
informed  decisions  on  where  to  work  and 
live,  enhances  the  ability  of  corporate  lenders 
and  purchasers  to  more  accurately  gauge  a 
facility's  potential  liability,  and  assists 
federal,  state,  and  local  authorities  in  making 
better  decisions  on  acceptable  levels  of  toxics 
in  communities.*^  This  is  particularly 
important  where  there  exist  acceptable 
alternatives  as  in  the  case  of  ethylene  glycol 
deicing.  In  light  of  this  public  informational 
purpose,  EPA  should  be  more  inclusive, 
rather  than  less,  when  considering  potential 
benefits  of  TRI  reporting  for  particular 
industrial  sectors.  Including  SIC  Code  45 
facilities  would  serve  this  public  purpose  by 
encouraging  dissemination  of  information 
about  releases  of  toxic  substances  such  as 
ethylene  glycol. 

2.  Requiring  SIC  Code  45  Facilities  to  Report 
Furthers  the  Purposes  of  EPCRA 

When  it  appeared  that  EPA  would  require 
^e  reporting  of  ethylene  glycol.  SIC  Code  45 
faciliUes  significanUy  reduced  their  use  of 
ethylene  glycol  deicing  fluids.  Before 
ethylene  glycol  was  considered  for  placement 
on  the  TRI,  it  was  the  leading  constituent  of 
deicing  fluid.  With  Uie  TRI  listing,  however, 
some  product  substitution  wiUi  less  toxic 


alternatives  occurred,  although  alternative 
deicing  fluids  cost  somewhat  more  than 
ethylene  glycol.  As  President  Qinton 
recentiy  stated.  EPCRA  is  intended  to 
"prp^de  a  strong  incentive  for  businesses  to 
find  their  own  waysof  preventing 
pollution.  "••  However  this  promising  trend 
has  been  reversed  due  to  the  exception  of  SIC 
code  45  faciliUes. *» 

Using  available  alternatives  to  ethylene 
glycol  avoids  releases  of  TRI-listed  toxic 
chemical  without  compromising  aviation 
Mrfety  and  passenger  protection.  In  addition, 
because  less  toxic  propylene  glycol-based 
alternatives  have  a  bitter  taste;  they  are  not 
attractive  to  birds  and  wildlife.  (As  noted 
above,  ethylene  glycol  is  sweet  tasting  and  is 
attractive  to  birds  and  wildlife.)  It  is 
important  to  note  tiiat  all  glycols  are  toxic  to 
aquatic  Ufe,  as  they  place  a  high  biochemical 
oxygen  demand  (BOD)  on  receiving  waters. 
Using  infr«-red  heat  from  aircraft  deicing  is 
one  promising  technique  that  offers  the 
possibility  of  eliminating  glycol  use 
altogetiier.'o  Such  less  toxic  al|ematives  are 
"environmentoUy  preferable"  to  ethylene 
glycol  fluids  under  criteria  set  forth  in  the 
Pollution  Prevention  Act  of  1990  (the  PPA).'' 
Encouraging  product  substitution  achieves 
the  important  goal  of  source  reduction  under 
both  TRI  and  the  PPA." 

By  failing  to  inchide  SIC  Code  45  facilities 
in  the  proposed  rule,  EPA  has  sent  the  wrong 
message.  The  EPA  has  begun  to  convey  the 
message  to  stakeholders  that  it  is  no  longer 
concerned  about  ethylene  glycol  use  at  these 
facilities.  Such  a  message  wrakens  the 
incentive  for  SIC  Code  45  facilities  to 
voluntarily  reduce  ethylene  glycol  use.  In 
order  to  continue  decreasing  the  amount  of 
ethylene  glycol  that  is  released  from  airport 
deicing  operations,  EPA  must  require  airports 
to  report  ethylene  glycol  releases  on  an 
aimual  basis. 

3.  EPA  Misapplied  the  Motor  Vehicle 
Exemption  to  Exclude  SIC  Code  45  Facilities 
From  the  Industry  Expansion  Rulemaking 

Based  on  its  third  place  ranking  for  volume 
of  toxic  chemical  releases,  SIC  Code  45 
facilities  were  retained  by  EPA  as  a  "Primary 
Candidate"  for  inclusion  in  the  proposed 
rule.TJ  Yet,  without  explanation,  the  Agency 
removed  SIC  Code  45  facilities  fit)m  fiuther 
consideration,  asserting  that  operations  at 
these  facilities  fall  within  the  motor  vehicle 
exemption.^*  There  is  no  basis  in  the 
administrative  record  for  EPA's  application 
of  the  motor  vehicle  exemption.  To  the 
contrary,  the  record  expressly  indicates  that 
the  motor  vehicle  exemption  should  not 
apply  to  SIC  Code  45  facilities  because  air 
transportation  is  the  primary  economic 
function. 

By  applying  the  motor  vehicle  exemption 
to  airport  deicing  operations,  EPA  has 
misconstrued  the  purpose  of  the  exemption. 
In  order  to  place  some  limitations  on  the 
definition  of  "otherwise  use"  under  section 
313,  EPA  developed  a  list  of  certain  exempt 
uses  of  toxic  chemicals  including  the  "use  of 
products  containing  toxic  chemicals  for  the 
purpose  of  maintaining  motor  vehicles 
operated  by  the  facility,  "t*  The  motor  vehicle 
exemption  is  not  a  statutory  exemption  under 
EPCRA. 

In  the  proposed  facility  expanston  rule, 
EPA  explained  that  "the  use  of  materials 


containing  listed  section  313  chemicals  for 
the  purpose  of  maintaining  motor  vehicles  is 
believed  by  EPA  to  be  an  incidental  chemical 
use  relative  to  the  overall  function  of 
facilities  currently  covered  under  section 
313.^  The  spraying  of  vast  quantities  of 
deicing  fluids  on  aircraft  at  airports  is  neither 
a  maintenance  activity  nor  is  it  "incidental" 
to  the  overall  fimction  of  airports. 

The  Air  Transportation  Association  of 
America  (ATAA)  in  comments  submitted  to 
the  Agency  made  clear  that  "the  use  of 
deicing  fluids  is  an  integral  aspect  of 
ensuring  aviation  safety  and  a  required 
component  of  FAA-approved  airline  deicing 
pro-ams  prescribed  by  FAA  regulations."^ 
While  ATAA  argued  that  the  motor 
exemptfon  should  apply  to  the  use  of 
solvents  in  aircraft  maintenance  operations, 
ATAA  did  not  describe  deicing  operations  as 
part  of  those  maintenance  activities.^  We. 
however,  urge  that  all  activities  as  SIC  Code 
45  facilities  be  listed.  Consistent  wiUi 
ATAA's  position.  EPA's  own  economic 
analysis  assumed  correctly  that  the  motor 
vehicle  exemption  would  not  apply  to 
facilities  at  which  air  transportation  is  the 
"primary  economic  function."" 
Nevertheless,  the  Agency  eliminated  SK: 
Code  45  facilities  from  the  proposed  rule 
based  on  the  motor  vehicle  exemption, 
without  any  supporting  reasoning,  either  in 
the  rule  or  in  the  documents  supporting  the 
rule. 
IV.  Conclusion 

The  undersigned  organizations  seek  to 
make  EPA  aware  of  the  health  and  ecological 
risks  associated  with  ethylene  glycol  use  at 
SIC  Code  45  facilities  and  the  need  to  require 
tiiese  facilities  to  report  their  releases  under 
the  TRI.  By  Uiis  petition,  we  request  tiiat  EPA 
immediately  initiate  and  promptly  conclude 
rulemaking  to  require  SIC  Code  45  faciliUes 
report  their  toxic  ch«nical  use  under  the  TRI. 
We  also  request  that  EPA  immediately 
publish  Uiis  petition  in  tiie  Federal  Register. 
Respectfully  submitted, 
/s/ 

Peter  Lehner 
SeniOT  Attorney 

Natural  Resources  Defense  Council 
/s/ 

Jennifer  Stenzel 
Research  Associate 
Natural  Resources  Defense  Council 


/s/ 

James  K.  Wyerman 

Vice  President  for  Program 

Defenders  of  Wildlife 

/s/ 

John  D.  Echeverria 
General  Council 
National  Audubon  Society 
/s/ 

Patricia  Forkan 
Executive  Vice  President 
Humane  Society  of  the  United  States 
/s/ 

Leslie  Sinclair.  DVM 
Director  of  Companion  Animal  Care 
Humane  Society  of  the  United  States 
Footootes 
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'Environmental  Protection  Agency. 
Development  of  SIC  Code  Candidates: 
Screening  Document  (June  1996). 

'  Science  Applications  International 
Corporation.  SIC  Code  Profile  45 
Transportation  By  Air  (1994). 

'  EPA,  Report  to  President  Clinton. 
Expansion  of  Community  Right-to-Know 
Reporting  to  Include  Chemical  Use  Data: 
Phase  III  of  the  Toxics  Release  Inventory  at 
2. 

•61  Fed.  Reg.  33588.  33593  (June  27, 

1996). 
'  Id.  at  33594. 

*  Science  Applications  International 
Corporation,  SIC  Code  Profile  45: 
Transportation  by  Air  (1994).  See  also.  EPA. 
Economic  Analysis  of  the  Proposed  Rule  to 
Add  Certain  Industries  to  EPCRA  Section  313 
(June  1996)  at  H-2  (facilities  under  SIC  Code 
45  are  expected  to  report  dicholormelhane. 
ethylene  glycol,  methyl  ethyl  ketone,  sulfuric 
acid,  toluene,  1,1,1-trichloroethene.  and 
trichloroethylene). 

'  Agency  for  Toxic  Substances  and  Disease 
Registry.  Ethylene/Propylene  Glycol:  Case 
Studies  in  Environmental  Medicine,  US 
Department  of  Health  and  Human  Services, 
prepared  by  DeLima  Associates,  San  Rafael, 
California  (Aug.  1992). 

•  The  estimate  was  derived  from  the  lowest 
dose  of  ethylene  glycol  reported  to  cause 
death  in  humans,  which  was  100  ml  of 
ethylene  glycol.  Laug,  E.P.,  H.O.  Calvery,  H.|. 
Morris,  and  G.  Woodard  (1939),  The 
toxicology  of  some  glycols  and  derivatives. 
21  I.  Ind.  Hyd.  Toxicol.  173.Dn  a  body 
weight  basis,  ethylene  glycol  is  more  toxic  in 
humans  than  animal  species.  Andrews.  L.S. 
and  R.  Snyder  (1991),  Toxic  effects  of 
solvents  and  vapors,  in  M.O.  Amdur,  J.  Doull 
and  CD.  Klaasen.  eds.  Cassarett  and  DouU's 
Toxicology:  The  Basic  Science  of  Poisons  4th 
ed.  Pergamon  Press,  New  York. 

»  Litovitz,  T.L.,  L  Felberg,  et  al.,  1994 
Annual  Report  of  the  American  Association 
of  Poison  Control  Centers  for  Toxic  Exposure 
Surveillance  System,  reprinted  in  13  Am.  I. 
Emerg.  Med.  551  (1995). 

'o  In  1991,  19  deaths  were  reported;  in 
1992.  eight  deaths  were  reported,  and  in 
1993, 13  deaths  were  reported.  Litovitz,  T.L.. 
L.R.  aark.  and  R.  A.  Soloway.  1993  Annual 
Report  of  The  American  Association  of 
Poison  Control  Centers  Toxic  Exposure 
Surveillance  System, .Isicl  reprinted  in  12 
Am.  J.  Emerg.  Med.  546  (1994);  Litovitz.  T.L.. 
K.C  Hohti,  et  al.,  1992  Annual  Report  of  the 
American  Association  of  Poison  Control 
Centers  Toxic  Exposure  Surveillance  System, 
reprinted  in  11  Am. ).  Emerg.  Med.  494 
(1993);  Litovitz.  T.L.,  K.C.  Holm,  et.  al..  1991 
Annual  Report  of  the  American  Association 
of  Poison  Control  Centers  Toxic  Exposure 
Surveillance  System,  reprinted  in  10  Am.  J. 
Emerg.  Med.  452  (1992). 

' '  Ethylene  Glycol  was  found  to  cause  birth 
defects  at  doses  of  1640  mg/kg/day.  Lamb, 
I.e.  R  R.  Maronpot.  D.K.  Gulati.  V.S.  Russell. 
L.  Hommel-Bames,  P.S.  Sabharwal, 
Reproductive  and  developmental  toxicity  of 
ethylene  glycol  in  the  mouse,  81  Toxicol. 
Appl.  Pharmcol.  110-112  (1985). 

'»  An  RfD  is  an  estimate  of  the  maximum 
lifetime  daily  dose  of  a  subsUnce  that  will 
not  cause  noncarcinogenic  effects  over  a 
lifetime  of  ingestion. 


"  The  RfD  is  based  on  an  oral  feeding 
study  in  rats.  Sec  Depass,  L.R.,  R.  H.  Carman. 


M.D.,  Woodside.  W.E.,  Giddons,  R-R. 
Maronpot,  and  C.S.  Weil,  Chronic  toxicity 
and  oncogenicity  of  ethylene  glycol  in  rats 
and  mice,  7  Fund.  Appl.  Toxicol.  547  (1986). 

'*  Ethylene  Glycol  Health  Advisory.  US 
Environmental  Protection  Agency.  Office  of 
Drinking  Water  (Mar.  31, 1987). 

"  FDA  correspondence  with  industry.  TC- 
389.  Aug.  6, 194,  reprinted  in  Kleinfeld.  V.A. 
and  C.W.  Dunn.  Federal  Food  Drug  and 
Cosmetic  Act  Judicial  Administrative  Record. 
1938-1949.  Food  and  Drug  Law  Institute. 
Commerce  Clearing  House,  Chicago  (1978) 
(FDA  Trade  Correspondence  were  pre- 1946. 
informal  opinions  of  the  FDA  based  on 
replies  to  day-to-day  inquiries;  since  1946, 
the  FDA  has  published  Statements  of  General 
Policy  or  Interpretation  in  the  Federal 
Register). 

'«  FDA  Correspondence  with  industry.  TC- 
402,  May  14, 1943,  reprinted  in  Kleinfeld, 
V.A.  and  CW.  Dunn,  Federal  food  (sic)  Drug 
and  Cosmetic  Act  Judicial  Administrative 
Record.  1936-1949.  Food  and  Drug  Law 
Institute.  Commerce  Clearing  House  Chicago 
(1978).  Ethylene  Glycol  has  limited  approval 
as  an  indirect  food  additive.  It  may  only  be 
used  as  a  component  of  food  packaging 
adhesiv*.  (sic)  21  C.F.R.  §175.105  (1995) 
and  in  the  manufacture  of  various  coatings 
and  components  of  food  contact  surfaces.  21 
C  F  R  S  175.390. 175.300,  175.320, 175.1200, 
177.1630. 177.1680. 177.2420. 176.2105  and 
176.300(1995). 

'^  Wills.  J.H..  ES.  Coulston.  E.S.  Harris. 
E.W.  McChesney.  J.C  Russell,  and  D.M. 
Serronne,  Inhalation  of  aerosolized  ethylene 
glycol  in  man,  7  Clin.  Toxicol.  463  (1974). 
'•Id. 

'9  Tyl.  R.W..  B.  Ballantyne,  et  al.. 
Evaluation  of  the  developmental  toxicity  of 
ethylene  glycol  aerosol  in  CD-I  mice  by  nose- 
only  exposure.  27  Fund.  Appl.  Toxicol.  49 
(1995). 

»>  American  Society  for  the  Prevention  of 
Cruelty  to  Animals  and  Safe  Brands  (1996). 
LD50  values  for  ethylene  glycol  range  bom 
4.0  to  15.4  g/kg  for  rats,  mice,  and  guinea 
pigs.  Bommann.  G.,  Grundwirkungen  der 
Glykile  und  ihre  Bedeutung  fur  die  Toxizata, 
4  Arzenimittelforschung  643  (1954)  (mice); 
Clark,  CR,  et  al.  Toxicolgical  assessment  of 
heath  transfer  fhiids  proposed  for  use  in  solar 
energy  applications,  51  Toxicol.  Appl. 
Pharmacol.  529  (1979)  (rats);  Smyth;  H.F..  Jr.. 
Et  al.  The  single  dose  toxicity  of  some 
glycols  and  derivatives.  23  J.  Ind.  Hyg. 
Toxicol.  259  (1941)  (guinea  pigs). 

2'  Rowland. )..  Incidence  of  ethylene  glycol 
intoxication  in  dogs  and  cats  seen  at 
Colorado  State  University  Veterinary 
Teaching  Hospital.  29  Vet.  Hum  Toxicol.  41 
(1987).  The  minimum  lethal  dose  reported 
for  ethylene  glycol  in  rats  is  3.8  g/kg  and  7.3 
g/kg  in  dogs.  Clark.  Marshal  et  al..  supra  note 
35  (rats);  Sanyer.  J.L  et  al.  Systematic 
treatment  of  ethylene  glycol  toxicosis  in 
dogs.  34  J.  Amer.  Vet.  Med.  Assoc.,  527 
(1973),  as  cited  in  National  Toxicology 
Program,  ^4TP  Technical  Report  on  the 
Toxicology  and  Carcinogenesis  Studies  of 
Ethylene  Glycol  (CAS  No.  107-21)  in  B6C3F1 
Mice  (Feed  Studies)  NIH  Publication  No.  93- 
3144.  US  Department  of  Health  and  Human 
Services  (Feb.  1993). 


»  U.S.  Fish  and  Wildlife  Service,  17 
Endangered  Species  Technical  Bulletin  2 
(1992).  See  also,  U.S.  Fish  and  Wildlife 
Services,  Fact  Sheet:  California  Condor, 
(Gymnogyps  Califomianus)  (undated). 

2»  S.  Anstnip,  C.  Gardner,  K.  Myers,  F. 
Oehme,  Ethylene  Glycol  (Antifreeze) 
Poisoning  in  a  Free-Ranging  Polar  Bear,  31 
Vet.  Hum.  Toxicol.  317  (1989). 

2*  U.S.  Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and  Toxics. 
Chemicals  in  the  Environment:  Methylene 
Chloride  (Dichloromethane)  (CAS  No.  75-09- 
2)  (1994). 

»  U.  S.  Department  of  Health  and  Human 
Services.  Agency  for  Toxic  Substances  and 
Disease  Registry.  Fact  Sheet  on  Chloroform 
(1993). 

»  U.S.  Department  of  Health  and  Human 
Services.  Agency  for  Toxic  Substances  and 
Disease  Registry.  Fact  Sheet  on  Toluene 
(1995). 

27  In  1995,  a  pilot  of  a  commuter  flight  was 
doused  with  deicer  fluid  while  boarding  the 
aircraft  at  Philadelphia  International  Airport. 
The  Philadelphia  Inquirer  (December  21. 
1995).  ' 

»  Council  of  Environmentally  Sound 
Deicing,  Ethylene  Glycol:  The  Scientific 
Basis  for  Its  Retention  on  EPA's  Toxics 
Release  Inventory  (Feb.  1996). 

»  Montgomery,  J.F..  A  Discussion  of  the 
Toxicological  and  Biological  Effects  of 
Deicing  Fluids.  American  Airlines 
Environmental  Department,  at  15  (Sept.  28. 

1994). 

»  American  Conference  of  Governmental 
Industrial  Hygienists,  1995-1996  Threshold 
Limit  Values  for  Chemical  Substances  and 
Physical  Agents  and  Biological  Exposure 
Indices  (BEIs),  Qncinnati,  Ohio  at  21  (1995). 

s'  Council  for  Environmentally  Sound 
Deicing,  Ethylene  Glycol:  The  Scientific 
Basis  for  its  Retention  on  EPA's  Toxics 
Release  Inventory  (Feb.  1996).  ^ 

«  Natural  Resources  Defense  Council, 
Flying  Off  Course  (1996)  at  56. 
"  Id.  at  69. 

M  MacDonald,  D.D.,  l.D.  Cuthbert,  and  P.M. 
Outridge,  Canadian  Environmental  Quality 
guidelines  for  Three  Glycols  Used  in  Aircraft 
Deicing/ Anti-icing  Fluids:  Ethylene  Glycol; 
Diethylene  Glycol;  and  Propylene  Glycol, 
EcoHealth  Branch,  Environment  Canada, 
Ottawa,  Ontario,  Canada,  at  15.  76  (Table  10) 
(Sept.  1992). 

J'  Ethylene  Glycol  levels,  based  on  indirect 
measurements,  reached  peak  concentrations 
as  high  as  59,360  mg/L.  Id.  At  15.  78  (Table 
12). 

»  Sills.  R.D.,  and  PA.  Blakeslee, 
Environmental  Impact  of  Deicers  in  Airport 
Stonnwater  Runoff  at  324  in  F.M.  D'Irti,  ed.. 
Chemical  Deicers  in  the  Environment,  Lewis 
Publishers,  Boca  Raton,  Fla.  (1992). 

"  U.S.  EPA.  Office  of  Water,  Permits 
Division,  Contractor  Report  —  Guidance  for 
Issuing  NPDES  Storm  Water  PermiU  for 
Airports,  at  2-8  (Sept.  28. 1990). 

M  Klecka,  G.M.,  CL.  Carpenter,  B.D. 
Landenberger,  Biodegradation  of  aircraft 
deicing  fluids  in  soil  at  low  temperatures.  25 
Ecotoxicol.  Environ.  Safety  280-285  (1993). 
»  NRDC.  Flying  Off  Course  (1996)  at  57. 
•"Id. 
•I  61  Fed.  Reg.  at  33594 
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«  EPA,  Economic  Analysis  of  the  Proposed 
Rule  to  Add  Certain  Industries  to  EPOIA 
Section  313  (June  1996)  at  H-1. 

**  ERC  Environmental  and  Energy  Services 
Co..  EPA  Contractor  Report  Guidance  for 
Issuing-NPDES  Storm  Water  Permits  for 
Airports  (1990)  at  2-4. 

*»  Id.  At  2-5. 

«Id. 

« Id. 

*•  Science  Applications  International 
CorporaUon,  SIC  Code  Profile  45: 
Transportation  by  Air  (1994)  at  7. 

*9  EPA,  Office  of  Prevention.  Pesticides  and 
Toxic  Substances,  Expanded  Exposure 
Assessment  for  Ethylene  Glycol  In  Response 
to  Delisting  Petition  (June  16, 1995). 

*>  EPA.  Economic  Analysis  of  the  Proposed 
Rule  to  Add  Certain  Industries  to  EPCRA 
Section  313  (June  1996)  at  H-4. 

"  EPA,  1993  Toxics  Release  Inventory- 
Public  Data  Release  (1995)  Document  No. 
745-R-95-010. 
«Id. 

"  Twenty-seven  airports  reported  ethylene 
glycol  releases  in  1993  with  ethylene  glycol 
releases  totaling  2166.7  tons  (4,333,400 
pounds).  This  constituted  57  percent  of  all 
reported  ethylene  glycol  release. 
Environment  Canada  Summary  Report  of  the 
1993  National  Pollutant  Release  Inventory  at 
28-29  (undated). 
»*  Id.  At  11. 
"Id. 

**  EPA.  Economic  Analysis  of  the  Proposed 
Rule  to  Add  Certain  Industries  to  EPCRA 
Section  313  (June  1996)  at  H-13. 

"  Id.  If  the  unit  reported  was  gallons, 
ethylene  glycol  releases  exceeded  2.3  million 
pounds. 

'»  EPA,  Economic  Analysis  of  the  Proposed 
Rule  to  Add  Certain  Industries  to  EPCRA 
Section  313  (June  1996)  at  H-5. 

*9  ERC  Environmental  and  Enei:gy  Services 
Co.,  EPA  Contractor  Report  Guidance  for 
Issuing  NPDES  Storm  Water  Permits  for    . 
Airports  (1990)  at  2-6. 

*°  Science  Applications  International 
Corporation,  SIC  Code  Profile  45: 
Transportation  By  Air  (1994)  at  14 
*'  61  Fed.  Reg.  at  33594. 
**  EPA,  Economic  Analysis  of  the  Proposed 
Rule  to  Add  Certain  Industries  to  EPCRA 
Section  313  (June  1996)  at  H-18. 
"Id. 

"  ATA,  Summary  Report  to  the  Federal 
Aviation  Administration  Regarding 
Environmental  Issues  Associated  with 
Aircraft  Deicing  and  the  Use  of  Glycol-Based 
Fluids  (undated). 

"  R.  Van  Voorhees  and  Green,  C.  EPA 
Clarifies  Reporting  Requirements  for 
Ethylene  Glycol  Releases  &x)m  Airport  De- 
icing  Operations.  BNA.  Analysis  Perspective 
(August  30. 1996). 

"  See  Buchholz  v.  Dayton  International 
Airport  et  al..  (Magistrates  Report  and 
Recommendation).  Case  No.  C-3-94-435  (S.D 
Ohio.  June  26. 1995)  (ciUzen  suit  filed  under 
the  CWA  and  RCRA  against  the  airport  by 
residents  who  use  a  creek  receiving  airport 
deicing  flows  for  drinking,  bathing,  washing 
clothes,  and  dishes). 
•'  60  Fed.  Reg.  59664  (Nov.  28  1995). 
••  Report  to  President  Clinton,  Expansion 
of  Community  Right-to- Know  Reporting  to 


Include  Chemical  Use  Data:  Phase  UI  of  the 
Toxics  Release  Inventory  (EPA  Report  to  the 
President)  at  2  (undated). 

*'  The  trend  away  from  ethylene  glycol 
use,  however,  was  superseded  by  an  FAA 
safety  rule  in  the  early  1990's  that  effectively 
mandated  a  doubling  in  the  volume  of  de- 
icing  products  applied  at  airports;  thus  we 
are  still  seeing  the  massive  quantities  of 
ethylene  glycol  in  use  that  was  documented 
earlier  in  this  petition. 
-^  NRDC,  Flying  Off  Course  (1996)  at  63. 
'•  42  U.S.C.  §§13101-09  (West  1995). 
^  SecUon  6603(5)(A)  defines  "source 
reduction"  as  any  practice  that  reduces  the 
amount  of  any  hazard  from  any  hazardous 
substance,  pollutant,  or  contaminant  entering 
any  waste  stream  or  otherwise  released  into 
the  environment,  including  substitution  of 
raw  materials.  42  U.S.C  §  113102(5)(A). 

7*  EPA  Development  of  SIC  Code 
Candidates:  Screening  Document  (June  1996) 
at  13. 
'*Id.atl7. 

^«  53  Fed.  Reg.  4506  (Feb.  16, 1988). 
''  61  Fed.  Reg.  33596  (emphasis  added). 
"  ATA  A  Comments  on  EPA's 
Consideration  of  Airports  for  Inclusion  in  the 
TRI  Program,  May  25, 1995  (Docket  #400104 
D3-0010)  at  4. 

^  See  Id.  at  11-12.  79  EPA,  Economic 
Analysis  of  the  Proposed  Rule  to  Add  Certain 
Industries  to  EPCRA  Section  313  Hune  19961 
at  H-1. 


ni.  Issues 

There  are  two  issues  tliat  could 
potentially  affect  reporting  by  airports: 
(1)  Whether  airports  would  be  exempt 
from  reporting  the  majority  of  their  toxic 
chemical  releases  because  of  the  motor 
vehicle  exemption,  and  (2)  whether 
airports  fit  within  the  definition  of 
facility  under  40  CFR  372.1.  In  addition, 
there  are  issues  relating  to  the 
application  of  the  motor  vehicle 
exemption  as  it  pertains  to  motor 
vehicles  used  in  industries  recently 
added  to  the  list  of  facilities  subject  to 
EPCRA  section  313  reporting 
requirements.  In  light  of  these  concerns, 
EPA  is  considering  a  modification  in  the 
motor  vehicle  exemption.  The  Agency  is 
interested  in  receiving  comments 
regarding  these  issues  and  other  matters 
relevant  to  the  petition  and  its  response 
from  potentially  affected  or  interested 
parties.  The  comments  will  help  EPA 
better  understand  relevant  issues 
surrounding  the  addition  of  airports  to 
the  list  of  facilities  required  to  report 
pursuant  to  section  313  of  EPGRA,  and 
the  motor  vehicle  exemption  in  general. 

A.  Motor  Vehicle  Exemption 


EPA  is  seeking  comments  from 
potentially  affected  and  interested 
parties  concerning  whether  the  use  of 
ethylene  glycol  and  other  EPCRA 
section  313  chemicals  at  airports  would 
or  should  be  exempt  under  Uie  Motor 


Vehicle  Maintenance  Exemption,  40 
CFR  372.38(c). 

In  the  February  16. 1988  Final  Rule 
implementing  the  reporting 
requirements  of  EPCRA  section  313  (53 
FR  4500),  EPA  limited  the  definition  of 
"otherwise  use"  by  exempting  certain 
uses  of  toxic  chemicals.  Section 
372.38(c)  states  that  if  a  toxic  chemical 
is  used  at  a  covered  facility  for  a 
purpose  described  in  paragraph  (c),  a 
person  is  not  required  to  consider  the 
quantity  of  the  toxic  chemical  used  for 
such  purpose  when  determining 
whether  an  applicable  threshold  has 
been  met  under  §  372.25  or  when 
determining  the  amount  of  releases  to  be 
reported  under  §  372.30.  40  CFR 
372.38(c)(4)  further  states  that  "use  of 
products  containing  toxic  chemicals  for 
the  purpose  of  faiaintaining  motor 
vehicles  operated  by  the  facility"  are 
exempted  from  reporting  under  40  CFR 
372.30. 

In  previous  guidance,  EPA  has  stated 
that  airplanes  are  motor  vehicles  and 
that  this  exemption  applies  to  fuels  and 
other  products  containing  toxic 
chemicals  for  the  purpose  of 
maintaining  motor  vehicles  (see  Toxic 
Chemical  Release  Inventory  Reporting 
Package  for  1990,  January  1991,  EPA 
560/4-91-001,  p.  A-5}.  In  keeping  with 
this  guidance,  toxic  chemicals  found  in 
gasoline,  diesel  fuel,  brake  and 
transmission  fluids,  oils  and  lubricants, 
antifreeze,  batteries,  cleaning  solutions, 
and  solvents  in  paints  may  be  excluded 

from  reporting  under  §372.30  as  long  as 
a  facility  uses  these  products  to 
maintain  its  motor  vehicles.  While 
motor  vehicle  maintenance  may  be  an 
incidental  activity  at  the  facilities 
originally  subject  to  EPCRA  section  313 
reporting  requirements  (i.e.,  the 
manufacturing  sector),  EPA  believes  that 
this  is  not  the  case  at  airports,  where  the 
maintenance  of  vehicles  is  integral  to 
the  activities  at  the  airport.  For  example, 
use  of  ethylene  glycol  to  de-ice  planes 
and  runways  is  essential  for  the 
operation  of  airplanes  when  icy 
conditions  and  inclement  weather  may 
hinder  their  safe  operation.  In  such 
cases,  the  use  of  ethylene  glycol  is  in  no 
way  "incidental"  to  the  operation  of 
airports,  hi  addition,  EPA  believes  that 
maintaining  motor  vehicles  is  integral  to 
activities  that  occur  at  some  of  the 
industry  gcoups  recently  added  to  the 
list  of  facihties  subject  to  reporting 
under  EPCRA  section  313  and  PPA 
section  6607  (see  62  FR  23834,  May  1, 
1997).  For  example,  use  of  earth  moving 
equipment  is  an  integral  part  of  the 
mining  industry  and  use  of  tanker 
trucks  is  an  integral  part  of  the 
operation  of  bulk  petroleum  stations. 
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EPA.  therefore,  requests  comments  on 
a  number  of  options  to  modify  or 
eliminate  the  motor  vehicle  exemption 
at  40  CFR  372.38(c)(4).  These  options 
include: 

1.  Making  no  change  to  the  motor 
vehicle  exemption. 

2.  Not  allowing  certain  industries, 
such  as  the  transportation  industry,  in 
which  motor  vehicle  use  is  the 
industry's  main  activity,  to  take  the 
motor  vehicle  exemption.  The  motor 
vehicle  exemption  would  continue  to 
apply  to  other  covered  industries. 

3.  For  covered  industries,  narrowing 
the  motor  vehicle  exemption  so  that  it 
would  only  apply  to  incidental  motor 
vehicle  use.  It  would  not  apply  to  any 
activity  that  is  process-related.  For 
example:  the  motor  vehicle  exemption 
would  not  apply  to  toxic  chemicals  used 
in  jet  fuel  while  a  jet  is  at  an  airport, 
deicing.  and  other  vehicle  maintenance 
activities.  As  a  second  example,  for 
covered  industries  such  as  metal  mining 
and  bulk  petroleum  stations,  the  motor 
vehicle  exemption  would  no  longer 
apply  to  vehicles  used  in  processing 
activities  (e.g.,  earth-moving  equipment 
or  trucks  and  transport  vehicles  at 
petroleum  facilities  which  are 
maintained  on-site),  or 

4.  Eliminating  the  motor  vehicle 
exemption  entirely. 

B.  Definition  of  Facility  under  EPCRA 

1.  Definition  of  facility.  Under  EPCRA 
section  329(4)  and  40  CFR  372.1.  a 
"facility"  means  all  buildings, 
equipment,  structures  and  other 
stationery  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  game  person  (or  by  any  person 
which  controls,  is  controlled  by.  or 
under  common  control  with  such 
person).  A  facility  may  contain  more 
than  one  establishment. 

2.  Application  of  definition  of  facility 
to  airports.  Airports  typically  operate 
under  a  single  management  organization 
known  as  the  airport  "authority"  which, 
in  most  cases  is  a  public  agency.  Airline 
carriers  that  have  contracts  with  the 
airport  authority  to  conduct  business  on 
airport  property  are  commonly  known 
as  "tenants  ■  of  the  airport.  In  order  to 
comply  with  various  state  and  Federal 
environmental  regulations,  an  airhne 
may  require  (as  part  of  a  lease 
agreement)  a  tenant  to  report  v,ts 
aggregate  releases  of  toxic  or  hazardous 
chemicals  directly  to  the  owners  or 
operators  of  the  airport  authority. 

On  the  other  hand,  the  Agency 
recognizes  that  if  airports  were  required 
lo  report  under  section  313  of  EPCRA 
and  section  6607  of  the  PPA.  there 
could  be  unique  reporting  issues 


associated  with  their  ownership, 
operation,  and  control.  Therefore,  the 
Agency  is  interested  in  receiving 
comments  or  information  concerning 
how  airports  operate  and  the  practical 
impacts  of  requiring  airports  to  report 
under  section  313  of  EPCRA  and  section 
6607  of  the  PPA.  Information  gathered 
from  commenters  will  be  used  by  the 
agency  to  determine  whether  airports 
fall  within  the  definition  of  facility. 

rv.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  rulemaking  under 
docket  control  number  "OPPTS- 
400122"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  anv  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE-B607,  401  M  St.,  SW.. 
Washington,  E»C. 
Electronic  comments  can  be  sent 

directly  to  EPA  at: 
oppt.ncic®epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASQl  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
400122."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  substances. 

Dated:  January  29. 1998.  _ 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

7FR  Doc.  98-3316  Filed  2-9-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  96-8.  RM-0178| 

Radio  Broadcasting  Sarvicas;  Albion, 
Honaoya  Falla.  South  Bristol 
Townahip,  NY 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Citicasters  Co.  requesting  the 
reallotment  of  Channel  297A  from 
Honeoye  Falls.  NY.  to  South  Bristol 
Tovmship.  NY.  the  modification  of 
Station  WRCD's  license  to  specify  South 
Bristol  Township  as  its  community  of 
license;  the  reallotment  of  Channel  236B 
from  South  Bristol  Towmship  to 
Honeoye  Falls.  NY.  the  modification  of 
Station  WNVE's  license  to  specify 
Honeoye  Falls  as  its  community  of 
license;  and  the  substitution  of  Channel 
271A  for  Channel  238A  at  Albion.  NY. 
Channel  236B  can  be  allotted  to 
Honeoye  Falls  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  16.5  kilometers  (10.3' 
miles)  northeast,  to  accommodate 
petitioner's  desired  transmitter  site. 
This  site  is  short-spaced  to  Stations 
CKQT-FM.  Channel  235B.  Oshawa. 
Ontario,  and  CKDS-FM.  Channel 
237C1.  Hamilton.  Ontario.  Canada. 
Channel  297A  can  be  allotted  to  South 
Bristol  Township  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.9  kilometers  (1.8  miles) 
northwest,  to  accommodate  petitioner's 
desired  transmitter  site.  Channel  27  lA 
can  be  allotted  to  Albion  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  with 
respect  to  domestic  allotments,  without 
the  imposition  of  a  site  restriction.  This 
allotment  would  be  short-spaced  to 
^Station  CFNY-FM,  Channel  271C1. 
Brampton.  Ontario.  Canada,  and  to  the 
vacant  Channel  272B  at  Belleville. 
Ontario,  Canada.  Honeoye  Falls,  South 
Bristol  Township  and  Albion  are  all 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
Therefore,  concurrence  by  the  Canadian 
Government  in  the  allotments  is 
required.  Concurrence  by  the  Canadian 
Government  in  the  Honeoye  Falls  and 
Albion  allotments  will  be  requested  as 
specially  negotiated  short-spaced 
allotments.  The  coordinates  for  Channel 
236B  at  Honeoye  Falls  are  43-02-00; 
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77-25-17.  The  coordinates  for  Channel 
297A  at  South  Bristol  Township  are  42- 
44-47;  77-25-35.  The  coordinates  for 
Channel  271A  at  Albion  are  43-14-48; 
78-11-36. 

DATES:  Comments  must  be  filed  on  or 
before  March  23, 1998,  and  reply 
comments  on  or  before  April  7, 1998. 

ADDRESSES:  Federal  Communications    « 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Marissa  G.  Repp.  Hogan  & 
Hartson  L.L.P..  555  Thirteenth  Street. 
N.W.,  Washington.  D.C.  20004-1109 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-8.  adopted  January  21. 1998.  and 
released  January  30. 1998.  the  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800. 1231  20th  Street,  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarousM. 

Chief  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-3220  Filed  2-9-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  98-a,  RM-0216] 

Radio  Broadcasting  Services; 
Pleasanton,  KS 

AQBCY:  Federal  Communicat'o.is 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  the  City  of 
Pleasanton,  Kansas,  requesting  the 
allotment  of  Channel  268C3  to 
Pleasanton  as  the  commimity's  first 
local  aural  transmission  service. 
Channel  268C3  can  be  allotted  to 
Pleasanton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  268C3  at 
Pleasanton  are  38-10-30  NL  and  94-^2- 
42  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  23, 1998,  and  reply 
comments  on  or  before  April  7,  1998. 
ADDRESSES:  Federal  Communicdtions 
Commission,  Washington,  E)C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  S.  Sutherland.  522 
Main  Street,  P.O.  Box  117,  Mound  City, 
Kansas  66056  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-9,  adopted  January  21,  1998,  and 
released  January  30, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  &t>m  the  Commission's 
copy  contractor.  ITS,  fric,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fivm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-3219  Filed  2-9-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

p.D.  012898B] 

Fisheries  of  the  Northeastern  United 
States;  Northeaat  Multispecies 
Fishery;  Reopening  of  Scoping 
Process  for  Hake 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  and  notice  of 
reopening  the  scoping  process  for  silver 
hake,  offshore  hake,  and  red  hake; 
request  for  comments. 

summary:  The  New  England  Fishery 
Management  Council  (Council) 
announces  its  intent  to  prepare  an 
amendment  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  to  conserve  silver  hake  (whiting, 
Merluccius  bilinearis),  offshore  hake 
[Merluccius  albidus),  and  red  hake 
[Urophycis  chuss)  stocks,  and  to  prepare 
an  SEIS  to  analyze  the  impacts  of  any 
proposed  management  measures.  The 
Council  also  formally  announces  the 
reinitiation  of  a  public  process  to 
determine  the  scope  of  issues  to  be 
addressed  in  the  environmental  impact 
analysis.  The  purpose  of  this  notice  is 
to  alert  the  interested  public  of  the 
reopening  of  the  scoping  process  and  to 
provide  for  public  participation  in 
compliance  with  environmental 
documentation  requirements. 
DATES:  Written  comments  on  the  scope 
of  the  SEIS  may  be  submitted  until 
March  17, 1998.  See  SUPPt-EMENTARY 
INFORMATION  for  specific  dates  and  times 
of  schedul&i  scoping  meetings. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  scoping 
document  should  be  sent  to  Paul  J. 
Howard,  Executive  Director,  New 
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England  Fishery  Management  Council.  5 
Broadway.  Saugus.  MA  01906. 

Scoping  meetings  will  be  held  in  New 
Jersey.  New  York.  Rhode  Island,  and 
Massachusetts.  See  SUPPLEMENTARY 
MFOMMATION  for  locations  of  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

J.  Howard,  Executive  Director,  (781)- 

231-0422. 

SUPPLBMENTARV  INFORMATION: 

Background 

Silver  hake  and  red  hake  became 
components  of  the  multispecies  fishery 
management  unit  in  Amendment  4  to 
the  FMP  (56  FR  24724.  May  31.  1991). 
At  that  time,  a  proposed  2.5-inch  (6.35- 
cm)  minimum  mesh  size  for  whiting 
was  considered  but  not  approved, 
because  NMFS  determined  that  it  would 
do  little  to  prevent  overfishing.  Also,  the 
economic  analysis  failed  to  demonstrate 
a  net  benefit  over  a  10-year  period,  and 
members  of  the  fishing  industry  in  the 
Mid-Atlantic  area  commented  that  the 
mesh  size  increase  would  result  in  a 
disproportionate  economic  cost  to  them. 
Consequently,  other  than  the  measures 
adopted  for  the  Cultivator  Shoal  whiting 
fishery,  no  regulations  controlling 
fishing  for  either  whiting  or  red  hake 
have  been  developed  following  their 
incorporation  into  the  multispecies 
management  unit. 

Fishing  for  whiting,  offshore  hake, 
and  red  hake  is  currently  allowed 
without  restriction  in  the  Mid-Atlantic 
Regulatory  Mesh  Area,  and  in  the 
Southern  New  England  and  Gi<lf  of 
Maine/Georges  Bank  Regulated  Mesh 
Areas,  in  times  and  areas  where  the 
regulatory  bycatch  of  groundfish 
commonly  referred  to  as  "regulated 
species"  has  been  determined  to  be  less 
than  5  percent.  This  exemption  applies 
year-round  in  Southern  New  England 
and  in  Small  Mesh  Area  1  and  Small 
Mesh  Area  2  in  the  Gulf  of  Maine. 
Experimental  fisheries  have  also  been 
undertaken  to  evaluate  gear 
modifications,  such  as  a  separator  grate 
or  a  raised  footrope  trawl,  in  reducing 
regulated  species  bycatch  below  the 
maximum  acceptable  level. 

In  1993,  whiting  fishers  brought 
concerns  to  the  Council  about  the 
emergence  of  an  export  market  for 
juvenile  whiting.  The  Councils 
Groundfish  Committee  (Committee) 
formed  a  Whiting  Subcommittee  and  an 
industry  advisory  panel  that  outlined 
some  objectives  and  measures  for  a 
whiting  management  plan.  The 
Committee  held  scoping  meetings, 
including  two  in  the  Mid-Atlantic  area 
in  early  1994  (March  7  in  Wall,  New 
Jersey,  and  March  8  in  Montauk,  New 


York).  At  that  time,  the  Council  staff 
prepared  a  draft  public  hearing 
document,  but  the  Council  suspended 
plan  development  efforts  while  it 
worked  on  Amendment  7  to  the  FMP. 

The  Whiting  Subcommittee 
reconvened  in  Jxine  1996.  According  to 
advisors,  in  the  period  between  1993 
and  1996  the  juvenile  whiting  fishery 
expanded  significantly,  raising  concerns 
for  the  health  of  the  resource.  On  the 
recommendation  of  advisors  and  the 
Committee,  the  Council  established  a 
control  date  of  September  9. 1996,  for 
whiting  (September  9.  1996.  61  FR 
47473)  and  announced  that  it  is 
considering  limiting  future  access  to 
anyone  not  in  possession  of  a 
multispecies  limited  access  permit  as  of 
that  date. 

The  whiting  advisors  raised  the  issue 
of  offshore  hake,  which  they  reported 
was  often  mixed  with  silver  hake,  but 
historically  has  not  been  separated  at 
the  docks  for  the  sake  of  landings  data. 
They  also  asked  about  the  impact  of 
proposed  management  measures  for 
silver  hake  on  offshore  hake  fishing.  In 
response,  the  Council  obtained  a 
scientific  report  from  the  Northeast 
Fisheries  Science  Center  in  October 
1996.  The  report  summarized  available 
information  and  noted  that  very  little  is 
known  about  the  offshore  hake  species. 
However,  the  Council  agreed  to  include 
offshore  hake  in  the  FMP  amendment 
addressing  whiting. 

In  December  1996,  the  Whiting 
Subcommittee  and  advisors  outlined  a 
plan  for  whiting  management.  The 
Subcommittee  agreed  that,  for 
management  purposes,  the  whiting 
resource  should  be  divided  into  two 
stocks:  A  northern  stock  in  the  Georges 
Bank/Gulf  of  Maine  Regulated  Mesh 
Area,  and  a  southern  stock  in  the 
Southern  New  England  and  Mid- 
Atlantic  Regulated  Mesh  Areas.  The 
Subcommittee  recommended  that,  for 
management  purposes,  offshore  hake  be 
treated  as  a  component  of  the  southern 
stock  of  silver  hake  and  thct  the 
Cultivator  Shoal  whiting  fishery  be 
managed  separately. 

Recently,  the  Council  designated  the 
Whiting  Subcommittee  as  a  hill 
standing  committee,  tasked  with 
developing  an  amendment  to  the  FMP 
to  conserve  whiting  stocks.  According  to 
the  "Report  on  the  Status  of  Fisheries  of 
the  United  States,"  prepared  by  NMFS 
in  September  1997.  both  red  hake  and 
the  southern  stock  of  silver  hake  are 
overfished,  and  the  northern  silver  hake 
stock  is  approaching  an  overfished 
condition.  Consequently,  according  to 
the  Sustainable  Fisheries  Act  (SFA) 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 


Act,  the  Council  must  develop  measures 
to  end  overfishing  and  rebuild  these 
overfished  stocks  by  September  30, 
1998. 

SUtas  of  the  Stocks 

The  last  stock  assessment  for  whiting 
was  presented  to  the  Council  in 
February  1994.  This  assessment  was 
hampered  by  several  problems, 
particularly  by  imcertainty  about  stock 
boundary  definitions  and  discarding  of 
juveniles,  and  by  insufficient  biological 
sampling  to  determine  the  length  and 
age  composition  of  the  catch.  More 
recently,  recognition  that  a  separate 
species  (offshore  hake)  has  been  mixed 
with  catches  of  silver  hake  compounds 
the  difficulty  of  establishing  an  age- 
based  assessment. 

Based  on  analysis  of  landings  and 
trawl  survey  data,  the  last  assessment 
concluded  that  the  Gulf  of  Maine/ 
Northern  Georges  Bank  stock  was  fully 
exploited  and  at  a  low  level  of 
abundance,  although  abundance 
appeared  to  be  increasing.  The 
assessment  also  concluded  that  the 
Southern  Georges  Bank/Middle  Atlantic 
stock  is  overexploited  and  at'a  low  level 
of  abundance  and  that  abundance 
continues  to  decline. 

The  impact  of  the  juvenile  (whiting) 
fishery  over  the  past  5  years  on  stock 
status  has  not  beisn  measured.  Given  the 
truncated  age-structure  of  the 
population  of  both  silver  hake  stocks, 
the  juvenile  fishery  may  be  detrimental 
to  the  resource. 

To  date,  the  status  of  the  offshore 
hake  stock  has  not  been  formally 
assessed,  and  no  overfishing  definition 
has  been  developed.  Offshore  hake  is 
almost  indistinguishable  from,  and  often 
caught  in  combination  vdth.  silver  hake. 
Therefore,  conservation  and 
management  measures  for  silver  hake 
should  also  address  offshore  hake.  The 
scoping  process  will  help  the  Council 
by  providing  input  about  appropriate 
management  measures  to  conserve 
offshore  hake. 

The  last  stock  assessment  for  red  hake 
was  conducted  in  1990  (Stock 
Assessment  Workshop/Stock 
Assessment  Review  Committee  11). 
Questions  still  remain  regarding  both 
the  boundaries  and  the  age  structures  of 
red  hake  stocks.  While  the  available 
data  are  incomplete,  precautionary  steps 
can  be  taken  to  protect  the  resource  and 
allow  for  a  balanced  and  sustainable 
fishery.  Additionally,  in  order  to 
comply  with  the  mandates  of  the  SFA. 
the  Council  must  address  overfishing  of 
red  hake  and  work  to  rebuild  the 
resource  to  a  level  capable  of  achieving 
optimum  yield. 
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Purpose 

The  purpose  of  the  proposed 
amendment  is  to  end  and  prevent 
overfishing  on  silver  hake  and  red  hake 
stocks,  to  provide  basic  protection  for 
offshore  bake,  and  to  rebuild  and 
maintain  healthy  spawning  stocks  in 
order  to  allow  for  a  balanced, 
sustainable  fishery  that  maximizes 
economic  benefits  without 
compromising  the  health  of  the 
resources. 

Management  Options 

Moratorium  on  Permits — Umited  Access 

The  Whiting  Committee  recommends 
that,  in  order  to  land  whiting,  a  vessel 
without  a  current  limited  access 
multispecies  permit  must  meet  the 
following  criteria:  (1)  That  it  held  an 
open  access,  nonregulated  midtispecies 
permit  as  of  the  control  date  (Septeml>er 
9. 1996),  and  (2)  that  it  had  landed  at 
least  one  poimd  of  whiting  prior  to  the 
control  date.  All  vessels  with  a  current 
limited  access  multispecies  permit   . 
would  retain  access  to  the  whiting 
fishery. 

Southern  Stock 

Management  of  the  southern  stock  is 
complicated  by  the  diversity  of  the 
fisheries  where  whiting  is  caught; 
specifically,  the  squid/whiting  fishery 
uses  a  1.88-inch  (4.78-cm)  mesh,  and 
the  other  mixed-trawl  fisheries  use 
meshes  of  2-2.5  inches  (5-6.35  cm).  The 
Coimcil  is  considering  requiring  a  vessel 
retaining  whiting  to  use  a  codend  of  2.5 
inches  (6.35  cm)  or  larger  and  to 
prohibit  the  retention  of  whiting  on 
vessels  using  smaller  mesh  from  Jime  1 
to  September  1  of  each  year.  Vessels 
retaining  whiting  from  September  1 
through  May  31  would  be  required  to 
switch  to  a  2.5-inch  (6.35-cm)  mesh 
upon  reaching  a  specific  threshold 
amount  of  whiting  on  board.  The 
minimum  mesh  size  for  retaining 
whiting  from  September  1  to  May  31 
would  be  the  minimum  mesh  size  for 
Loligo  squid  as  determined  by  the  Mid- 
Atlwtic  Fishery  Management  Council. 

The  Whiting  Committee  is  also 
considering  several  options  for  a 
whiting  trip  limit,  including  a  sliding 
scale  trip  limit  based  on  overall  vessel 
length.  A  trip  limit  may  be  imposed 
year-round  or  seasonally. 

Northern  Stock 

Scientific  information  indicates  that 
the  northern  stock  may  be  able  to 
sustain  a  fishery  utilizing  both  small 
and  large  whiting,  provided  the  catch  is 
limited  or  controlled.  The  Whiting 
Committee  intends  to  consider  results 
from  experimental  fisheries  that  have 


evaluated  grate/mesh  size  management 
strategies.  The  Whiting  Committee 
recommends  requiring  a  vessel  retaining 
whiting  to  use  a  codend  of  2.5  inches 
(6.35  cm)  or  larger  if  the  vessel  is  not  in 
an  approved  finery  requiring  a 
separator  grate.  The  Whiting  Committee 
is  also  considering  the  same  trip  limit 
options  for  the  northern  stock  as  for  the 
southern  stock. 

Other  Measures  Under  Consideration 

The  Coimcil  is  also  considering  and 
will  take  comments  on  other 
management  options,  including  (1)  a 
minimum  fish  size  for  whiting  of  11 
inches  (27.94  cm)  with  a  20-^rcent 
tolerance  for  imdersized  fish,  with  or 
without  a  minimum  mesh  size;  (2) 
minimum  mesh  sizes  up  to  3  inches 
(7.62  cm),  with  or  without  a  minimum 
fish  size;  (3)  a  sqiiare-mesh  panel  in  the 
net  and  other  gear  modifications;  (4]  a 
raised  footrope  trawl  design;  (5) 
spawning  area  closures;  and  (6)  a 
provision  to  utilize  additional 
management  tools  from  the  FMP  to 
manage  these  stodcs  in  the  futvue. 

Scoping  Process 

The  Council  discussed  and  took 
scoping  comments  at  a  previous  meeting 
on  March  12  and  13, 1997.  A  notice  of 
intent  to  prepare  an  SEIS  and  notice  of 
scoping  process  for  silver  hake  and 
ofS^ore  hake  stocks  was  published  in 
the  Federal  Register  on  March  19, 1997 
(62  FR  12983).  Because  both  red  hake 
and  silver  hake  have  recently  been 
listed  as  overfished,  the  Whiting 
Committee  felt  that  reopening  the 
scoping  process  was  necessary  to 
receive  further  comments  about 
managing  silver  hake,  ofEshore  hake, 
and  red  hake.  Therefore,  the  Couuidl 
will  accept  public  comments  about  the 
scope  of  whiting,  offshore  hake,  and  red 
hake  management  at  its  next  meeting  on 
February  25, 1998,  in  Portsmouth,  New 
Hampshire.  Additional  scoping 
meetings  are  scheduled  as  follows  (a 
notice  will  be  published  in  the  Federal 
Register  at  a  later  date  giving  complete 
addresses  for  the  meetings): 

1.  March  3. 1998,  7  p.m.— Holiday 
Inn,  Toms  River,  NJ. 

2.  March  4, 1998,  7  p.m.— Holiday  Inn 
at  MacArthur  Airport,  Ronkonkoma, 
NY. 

3.  March  5, 1998, 4  p.m.— Holiday  Inn 
at  the  Crossings,  Warwick,  RI. 

4.  March  9, 1998,  2  p.m.— Town  Hall, 
Provincetown,  MA. 

Additional  meetings  of  the  Council, 
Whiting  Committee,  or  Advisory  Panel 
during  the  scoping  period  will  provide 
opportunities  for  public  comments  on 
specific  issues  identified  in  the 
respective  agendas. 


All  persons  affected  by,  or  otherwise 
interested  in,  whiting  and  red  hake 
fisheries  management  are  invited  to 
participate  in  determining  the  scope  and 
significance  of  issues  to  be  analyzed  by 
submitting  written  comments  (see 
ADDRESSES).  Scope  consists  of  the  range 
of  actions,  alternatives,  and  impacts  to 
be  considered.  Alternatives  include  not 
developing  a  management  plan, 
developing  amendments  to  existing 
plans,  or  other  reasonable  courses  of 
action.  Impacts  may  be  direct,  indirect, 
individual,  or  cumulative.  The  scoping 
process  will  also  identify  and  eliminate 
from  detailed  study  issues  that  are  not 
significant.  Once  a  draft  FMP 
amendment  and  an  SEIS  or 
Environmental  Assessment  are 
developed,  the  Council  will  hold  public 
hearings  to  receive  comments  on  them. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  4. 1998. 
Bmoe  C  Morefaead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-3333  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50CFRPart648 
p.D.  020398A] 

New  England  Fishery  Management 
Council;  Meeting 

AOaCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 
SUMMARY:  The  New  England  Fisheiy 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on 
February  25  and  26, 1998,  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  February  25, 1998,  at  10 
a.m.,  and  on  Thursday,  February  26, 
1998.  at  8:30  a.m. 

ADDRESSES:  The  meting  will  be  held  at 
the  Sheraton  Portsmouth  Hotel,  250 
Market  Street,  Portsmouth.  New 
Hampshire  03801;  telephone  (603)  431- 
2300.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Coimcil,  5  Broadway,  Saugus, 
Massachusetts  01906-1097;  telephone: 
(781) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
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England  Fishery  Management  Council 
(781)  231-0422. 

•UPKEMBfTARY  MFOIMATION: 

Wedaaaday.  Febniary  25, 19M 

After  introductions,  the  Monkfish 
Committee  will  review  public  hearing 
comments  and  approve  the  final 
monkfish  management  measures  for 
Amendment  9  to  the  Northeast 
Multispedes  Fishery  Management  Plan 
(FMP).  During  the  afternoon  session, 
results  of  a  synthesis  of  available 
scientific  information  about  fishing  gear 
impiacts  on  habitat  %vill  be  presented  by 
Dr.  Peter  Auster.  Science  IMiector  of  the 
National  Undersea  Research  Center  at 
the  University  of  Connecticut.  This  %vill 
be  followed  by  an  update  on  progress  to 
develop  essential  fish  habiUit 
designations  for  Council-managed 
species  and  a  review  of  the  Do^sh 
Committee's  recent  meeting.  The 
discussion  will  include  consideration 
and  approval  of  a  dogfish  fishery  control 
date  (which  may  be  used  in  the  fiitiue 
to  establish  rulm  to  limit  participation 
in  this  fishery).  Next,  the  Whiting 
Committee  will  discuss  the 
development  of  a  whiting  management 
program  and  its  recommendations 
concerning  several  whiting  exempted 
fisheries  proposals.  PHor  to 
adjournment  for  the  day.  a  scoping 
heering  to  solicit  comments  on  whiting 
management  will  conclude  the  Coundl 
meeting.  The  Council  will  ask  the 
public  to  identify  major  issues  to  be 
considered  in  the  development  of 
management  measures  for  silver  hake 
(whiting),  ofbhore  hake,  and  red  hake. 

Thmday,  Fabniary  26. 19M 

The  Groundfish  Committee  Report 
may  approve  initial  action  on  a 
fremewf^  adjustment  to  the  Northeast 
Multispedes  FMP  that  would  restrict 
the  use  of  "streetsweeper"  trawl  gear. 
The  Council  may  also  consider 
including  alternative  measiues  to 
protect  Gulf  of  Maine  cod  (contained  in 
a  proposal  forwarded  by  the  Gulf  of 
Maine  Fishermen's  Alliance)  in  this 
action.  The  proposal  would  establish  2 
vessel  categories  (inshore/oCEshore  and 
oSihore/trip  limit  exemption  area),  trip 
limits,  arae  closures,  and  incentives  to 
fish  ouuide  the  Gulf  of  Maine.  Finally, 
the  Groundfish  Conunittee  will  review 
progress  on  a  plan  amendment  to 
address  the  Sustainable  Fisheries  Act 
(SPA)  requirements.  In  addition  to  a 


briefing  on  the  recent  U.S./Canada 
industry  meeting,  the  Herring 
Committee  may  ask  the  Council  to 
approve  management  alternatives  for 
public  heering  purposes  (including,  but 
not  limited  to,  controlled  access, 
spawning  area  closures,  vessel/dealer/ 
operator  permit  requirements,  area 
management,  a  target  total  alloivable 
catch  level,  vessel  size  limits,  a 
prohibition  on  fishing  for  the  purpoee  of 
meal  production,  limits  on  fishing  time, 
and  restrictions  on  fishing  for  roe).  The 
Thursday  agenda  %vill  indude  reports 
from  the  Cmmdl  Chairman.  Executive 
Director,  Administrator,  Northeast 
Region.  NMFS  (Regional  Administrator), 
Northeast  Fisheries  Sdenoe  Center  and 
Mid-Atlantic  Fishery  Management 
Council  liaisons,  and  representatives  of 
the  Coast  Guard,  the  Atlantic  States 
Marine  Fisheries  rninini«f<f^n.  and  of 
the  U.S.  Fish  and  Wildiiie  Service.  The 
Interspedea  Committee  will  update  the 
Couodl  on  efforts  to  eliminate 
inconsistendes  in  vessel  upgrading, 
replacement,  and  permit-splitting 
restrictions,  inducting  asking  the 
Coiuidl  to  approve  measures  to 
eliminate  upgrading  restrictions  tm 
boats  less  than  30  ft  (9.1  m).  It  will 
review  comments  on  the  Atlantic  States 
Coestal  Cooperative  Statistics  Program 
fishing  vessel  logbook  form  and  discuss 
the  development  of  a  policy  on 
harvesting  innovations  and  new 
fisheries  technology.  The  Overfishing 
Definition  Review  Panel  will  review  the 
overfishing  definitions  for  sea  herring, 
silver  hake,  and  possibly  other  spedes. 
The  See  Scallop  Committee  will  discuss 
its  progress  on  a  plan  amendment  to 
address  SPA  requirements,  the 
development  of  criteria  for  opening  and 
dosing  management  arees  and  on  its 
discussions  of  days-at-sea  leasing  and 
an  industry-funded  vessel  buyout 
program. 

iBe  Regional  Administrator  will 
consult  with  the  Coundl  regarding  a 
proposal  from  Soren  Henriksen  of  the 
Westport  Scalloping  Corporation  to 
conduct  an  experimental  fishery  to 
harvest  seed  scallops  with  a  small  mesh- 
lined  scallop  dredge  in  the  Nantxicket 
Lightship  Closed  Aree  (NLCA).  There 
will  be  a  discussion  and  opportunity  for 
public  comment  This  proposal 
authorizes  additional  activities  to 
fadlitate  the  see  scallop  aouacultxire 
research  project  approved  last  winter 
under  Amendment  5  to  the  Atlantic  See 


Scallop  Fishery  Management  Plan.  The 
appUcant  dtes  problems  with 
harvesting  seed  scallops  from  distant 
areas  and  off-loading  to  the  test  site  (20 
hours  steem).  The  1997  NMFS  sea 
scallop  survey  indicates  the  presence  of 
mixed  scallop  beds  containing  seed 
within  the  northeast  part  of  the  NLCA 
(siirvey  stations  #238-241).  The  area  is 
ciurently  closed  to  scallop  dredge 
vessels  under  the  northeast  multispedes 
regulatigns.  The  expoiment  would 
authorize  one  limited  access  scallop 
vessel  to  catch  and  retain  a  maximum  of 
1500  bushels  (528.6  hi)  of  seed  scaUops 
with  a  small  mesh-lined  scallop  dredge 
from  the  NLCA  and  off-load  to  the 
Scallop  Ejqierimental  Fishing  Area  (five 
hours  steem).  The  vessel  would  be  given 
a  2-day  exemption  fitnn  the  dajrs-at-sea 
reporting  requirements  while  collecting 
seed  scaBops  in  the  NLCA.  The 
experiment  is  intoided  to  allow  the 
harvesting  of  seed  scallopa  to  supp<»t 
the  ongoing  see  scallop  aquaculture 
research  projed  aimed  at  developing 
technioues  and  practices  that  could 
allow  the  scallop  fishery  to  evolve  from 
one  based  exdusively  on  %vild-capture 
to  an  industry  that  also  incorporates 
modem  husbandry,  enhancement,  and 
open-ocean  cage  culture.  The  Council 
meeting  will  adjourn  after  the 
conclusion  of  any  other  outstanding 
Coundl  business. 

Although  other  issues  not  contained 
in  this  ageiida  may  come  before  this 
Coundl  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Ad. 
thoae  issues  may  not  be  the  subjed  of 
formal  Coundl  action  during  this 
meeting.  Coundl  action  %vill  be 
restrided  to  those  issues  specifically 
listed  in  this  notice. 

Special  Acnrnnmodationa 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  langtiage  interpretation  or  oUier 
auxiliary  aids  should  be  directed  to  Paul 
).  Howard  (see  AOOfCMES)  at  least  5 
days  prior  to  the  meeting  date. 

Aolhsrily:  16  U.S.C  1801  et  sag. 

Dated:  February  4, 1996. 
GaiyMadack. 

Director.  Office  ofSiutainable  Fishenea, 

National  htarine  Fisheries  Service. 

(FR  Doc  98-3332  Filed  2-0-98: 8:45  am) 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting 
Board  of  Diredors  Meeting 

TIME:  9J00  a.m.-12:00  noon. 
PIACE:  ADF  Headquarters. 
date:  Wednesday,  February  11, 1998 
STATUS:  Open. 

Agenda 

Wednesday,  February  11. 1998. 

9:00  a.m.    Chairman's  Report 

10:00  a.m.     President's  Report 

12:00  noon    Adjournment 

If  you  have  any  questions  or  comments. 

please  direct  them  to  Ms.  Janis 

McCoUim,  Executive  Assistant  to  the 

President,  who  can  be  reached  at  (202) 

673-3916. 

William  R.  Ford. 

President. 

(FR  Doc.  98-3425  Filed  2-e-98;  11:50  am] 
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DEPARTMENT  OF  AGRICULTURE 

Research.  Education,  and  Economics; 
Notics  of  Strategic  Planning  Task 
Force  Meeting 

agency:  Research.  Education,  and 
Economics.  USDA. 
ACTK3N:  Notice  of  meeting. 

summary;  The  United  States  Department 
of  Agriculture  announces  a  meeting  of 
the  Strategic  Planning  Task  Force  on 
Research  Facilities. 
SUPPLEMENTARY  INFORMATKM:  The 
Strategic  Planning  Task  Force  on 
Research  Facilities,  cunently  consisting 
of  14  members,  is  scheduled  to  meet  for 
the  fourth  of  eight  planned  meetings. 
The  meeting  is  scheduled  to  be  held  at 
the  Baton  Rouge  Hilton.  Baton  Rouge, 
Louisiana,  beginning  at  2:00  p.m.  on 
February  22  and  concluding  at  3:00  p.m. 
on  February  24.  The  meeting  will  be  a 


review  of  the  Task  Force  progress  in 
data  collection  and  will  devote  1  day  to 
a  discussion  regarding  the  proposed 
instrument  to  evaluate  intramural 
facilities. 

Times  and  Dates:  February  22.  1998. 
at  2:00  p.m.^February  23, 1998,  8:00 
a.m.-5:00  p.m.;  and  February  24, 1998, 
8:00  a.m.-3:00  p.m.  — 

Place:  Baton  Rouge  Hilton,  Baton 
Rouge,  Louisiana. 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contad  person  listed 
below. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mitch  Geasler.  Projed  Diredor.  Strategic 
Planning  Task  Force  on  Research 
FaciHties.  Room  344-A,  Jamie  L. 
Whitten  Building.  USDA.  1400 
Independence  Avenue.  SW.. 
Washington.  D.C.  20250-0113. 
Telephone  202-720-3803. 

Done  at  Washington.  D.C.  on  tliis  3rd  Day 
of  February  1998. 
L  Miley  Gonzalez. 

Undersecretary,  Research,  Education,  and 
Economics. 

[FR  Doc.  98-3273  Filed  2-9  -96;  8:45  ami 
BHJjKiQ  cooE  *^^o-at^* 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dodcet  No.  97-091-2] 

AgiEvo  USA  Co.;  Availability  of 
Determination  of  Nonregulated  Status 
for  Canola  Genaticaiiy  Engineered  for 
Glufosinate  Hert>icide  Tolerance 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Notice^ 

SUMMARY;  We  are  advising  the  public  of 
our  determination  that  AgrEvo  USA 
Company's  canola  designated  as 
Transformation  Event  T45.  which  has 
been  genetically  engineered  for 
tolerance  to  the  heibicide  glufosinate,  is 
no  longer  considered  a  regulated  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  AgrEvo 
USA  Company  in  its  petition  for  a 
determination  of  nonregulated  status 


and  an  analysis  of  other  scientific  data. 
This  notice  also  announces  the 
availability  of  our  written  determination 
docimient  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  January  29. 1998. 
ADDRESSES;  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
petition  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT;  Dr. 
James  Lackey,  Biotechnology 
Evaluation.  BSS.  PPa  APHIS.  4700 
River  Road  Unit  147.  Riverdale,  MD 
20737-1236;  (301)  734-6748.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  Bnding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  email: 
mkpeterson@aphis.usda.gov. 

SUPPI.BMe<TARY  INFORMATION:    -.. 

Background 

On  July  24. 1997,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
97-205-Olp)  from  AgrEvo  USA 
Company  (AgrEvo)  of  Wilmington.  DE. 
seeking  a  determination  that  canola 
(Bmssica  napus  L.)  designated  as 
Transformation  Event  T45  (event  T45), 
which  has  been  genetically  engineered 
for  tolerance  to  the  herbicide 
glufosinate.  does  not  present  a  plant 
pest  risk  and.  therefore,  is  not  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  September  30. 1997.  APHIS 
published  a  notice  in  the  Federal 
Register  (62  FR  51081-51082.  Docket 
No.  97-091-1)  aimouncing  that  the 
AgrEvo  petition  had  been  received  and 
was  available  for  public  review.  The 
notice  also  discussed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  canola  and  food 
products  derived  from  it.  In  the  notice. 
APHIS  solicited  written  comments  from 
the  public  as  to  whether  this  canola 
posed  a  plant  pest  risk.  The  comments 
were  to  have  been  received  by  APHIS  on 
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or  befara  Deosmber  1, 1997.  APHIS 
rsceived  no  comments  on  tbe  subiect 
petition  during  the  designated  eo-day 
comment  period. 

Aoalysis 

Event  T4S  canola  has  been  genetically 
engineered  to  contain  a  pat  gene  derived 
from  Stnptomyces  viriaochrontogenes. 
The  pat  gene  encodes  the  enzyme 

Shosphinothhcin-N-acetyltransferase 
'Alj.  which  confers  tolerance  to  the 
herbicide  glufoainate.  Expression  of  the 
pat  gene  is  controlled  by  a  35S  promoter 
and  terminator  derived  from  the  plant 
pathogen  cauliflower  mosaic  virus.  The 
Agrobacterium  tuwefaciens  method  was 
used  to  transfer  the  added  genes  into  the 
parental  cultivar  B.  napus  vat.  AC 
EXCEL. 

The  subject  canola  has  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
dnived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  this  canola  conducted 
under  APHIS  permits  since  1996 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  result  of  the 
environmental  release  of  event  T45 
canola. 

Determioetiaa 

Based  on  its  analysis  of  the  data 
submitted  by  AgrEvo,  and  a  review  of 
other  scientific  data  and  field  tests  of 
the  subject  canola.  APHIS  has 
determined  that  event  T45  canola:  (1) 
Exhibits  no  plant  pathogenic  properties: 
(2)  is  no  more  likely  to  become  a  weed 
than  canola  developed  by  traditional 
breeding  techniques:  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities:  and  (5)  will 
not  harm  threatened  or  endangered 
species  or  other  organisms,  such  as  bees, 
that  are  beneficial  to  agriculture. 
Therefore,  APHIS  has  concluded  that 
the  subject  canola  and  any  progeny 
derived  from  hybrid  crosses  with  other 
nontransforroed  canola  varieties  will  be 
as  safe  to  grow  as  canola  in  traditional 
breeding  programs  that  are  not  subject 
to  regulation  under  7  CFR  part  340. 

The  effect  of  this  determmation  is  that 
AgrEvo's  event  T45  canola  is  no  longer 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  rMulated  articles  under  those 
regulations  no  longer  apply  to  the 
subject  canola  of  its  progeny.  However, 
importation  of  the  subject  canola  or 
seeds  capable  of  propagation  are  still 


subject  to  the  restrictions  foimd  in 
APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 

Natioaal  EnviromiMatal  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  %vith:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Baaed  on  that  EA.  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  AgrEvo's  event  T45 
canola  and  lines  developed  frtwa  it  are 
no  longer  regulated  articles  under  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOM  FUfrTMER  MFOMMATION 
OOffTACT. 

Done  in  Washingtoo.  DC.  this  4th  day  of 
laDuary  1998. 

Terry  L.  Medley. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(PR  Doc  9»-3312  Filed  2-4MM;  8:45  aid) 


DEPARTMENT  OF  AQIUCULTURE 


Sarvte* 

IDoekM  Na  9e-00»-11 

PubHc  MMUng;  Animal  Carv 

AOeiCY:  Animal  and  Plant  Health 
Inspection  Swvice.  US)A. 
ACTION:  Advance  notice  of  public 
meeting  and  request  for  agenda  topics. 


The  Animal  and  Plant  Health 
Inspection  Service  plans  to  hold  a 
public  meeting  to  discuss  the  animal 
welfare  program  and  initiatives.  This 
notice  solicits  suggestions  for  the 
agenda  for  this  meeting. 

PlJkCC.  I>AT»,  AND  TMC  OF  MCETINQ:  The 
public  meeting  will  be  held  at  the  USDA 
Conference  Center.  4700  River  Road. 
Riverdale.  MD  20737.  on  Tuesday.  May 
12. 1998.  Registration  will  take  place 
from  7  a.m.  to  9  a.m.  The  meeting  will 
begin  at  9  a.m.  and  end  at 
approximately  5  p.m. 
TOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  agenda  topics 


contact  Dr.  Ron  DeHaven,  Acting 
Deputy  Administrator,  Animal  Care. 
APHIS.  4700  River  Road  Unit  84. 
Rivflitlale.  MD  20737.  (301)  734-4981. 
FAX  (301)  734-4328  or  734-^978. 
SUFFLBCNTARY  MFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  hold  a  public 
meeting  in  Riverdale.  MD,  aa  May  12. 
1998.  to  exchange  information  with  the 
public  about  the  animal  welfiue 
prooam  and  initiatives. 

'Tbe  meeting  will  include  a  general 
information  session  followed  by 
individual  woricshops  on  a  variety  of 
topics.  APHIS  is  seeking  suggestions  for 
meeting  topics  from  the  general  public, 
animal  researchers,  exhiUtoTB,  dealers, 
transporters,  and  animal  protection 
groups. 

Please  submit,  on  or  before  Mardi  16, 
1998,  suggestions  regarding  animal 
welfare  issues  of  common  concern  to 
the  person  listed  under  FOR  further 
■roWMATlON  CONTACT.  Please  note  that 
this  is  not  an  opportunity  to  submit 
formal  comments  on  proposed  rules  or 
other  regulatory  initiatives,  but  rather  is 
intended  to  help  determine  which 
animal  welfare  issues  and  initiatives 
should  be  addressed  at  the  public 
meeting. 

After  the  agenda  is  finalized.  APHIS 
will  announce  the  schedule  in  the 
Federal  lagMler. 

Dooe  in  Washington.  DC.  this  4th  day  of 
Pefaniaiy  1.998. 
Te^^  L.  Maney. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doa  98-3313  Filed  2-9-98;  8:45  am] 


DEPARTMENT  OF  AQRICULTURE 


Cofinnlllss  of  Sdantlsls  MsMnQS 

AQBCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

summary:  Meetings  of  the  Committee  of 
Scientists  are  scheduled  for  February 
24-25. 1998  in  Atlanta.  Georgia  and 
March  3-5. 1998.  in  Sacramento. 
California.  The  purpose  of  the  Atlanta 
meeting  is  to  discuss  planning  issues 
concerning  the  National  Forests  in  the 
Southern  Region  (Alabama.  Aricansas. 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  ^lahoma,  Puerto  Rico. 
South  Carolina,  Tennessee,  Texas, 
Virgin  Islands,  and  Virginia).  Tbe 
purpose  of  the  Sacramento  meeting  is  to 
discuss  planning  issues  cooceming  the 
Pacific  Southwest  Region  (California, 
Hawaii,  Guam  and  Trust  Territories  of 
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the  Pacific  Islands).  The  Committee  will 
meet  with  representatives  from  federal, 
state,  and  local  organizations;  will  share 
information  and  ideas  about  Committee 
members'  assignments;  will  continue 
discussions  on  the  scientific  principles 
underlying  land  and  resource 
management;  and  will  conduct  any 
other  Committee  business  that  may 
arise.  The  meetings  are  open  to  the 
public,  with  opportunities  for  the  public 
to  address  the  Committee. 
DATES:  The  Atlanta  meeting  is 
scheduled  for  Fdsruary  24-25, 1998, 
and  the  Sacramento  meeting  for  March 
3-5, 1998. 

ADDRESSES:  The  Atlanta  meeting  will  be 
held  at  the  Harvey  Hotel,  6345  Powers 
Ferry  Road  NW,  Atlanta,  Georgia.  The 
Sacramento  meeting  will  be  held  at  the 
Ramada  Inn,  2600  Auburn  Boulevard. 
Sacramento.  California. 

Written  comments  on  improving  land 
and  resource  management  planning  may 
be  sent  to  the  Committee  of  Scientists. 
P.O.  Box  2140.  Corvallis.  OR  97339. 
Also,  the  QHnmittee  may  be  accessed 
via  the  Internet  at  www.cof-orstedu./ 
org/sdcomm/. 

FOR  FURTHER  MFORMATKM  CONTACT:  Bob 
Cunningham.  Designated  Federal 
Official  to  the  CcHmnittee  of  Scientists, 
telephone:  202-205-2494. 
SUPFI^MENTARV  SVORMATION:  The 

Atlanta  meeting  to  discuss  planning 
issues  concerning  the  National  Forests 
in  tbe  Southern  Region  will  begin  at  9 
a.m.  and  end  at  7  p.m.  on  Februaiy  24. 
On  February  25.  the  meeting  will  begin 
at  8  a.m.  and  end  at  4  p.m.  Citizens  may 
address  the  Committee  on  February  24. 
beginning  at  4  p.m..  to  present  ideas  on 
how  to  improve  National  Finest  System 
land  and  resource  management 
planning. 

The  Sacramento  meeting  to  discuss 
planning  issues  concerning  the  Pacific 
South%rast  Region  will  begin  at  1  p.m. 
and  end  at  5  p.m.  on  March  3.  On  March 
4.  the  meeting  will  begin  at  8  a.m.  and 
end  at  7  p.m.  and,  on  March  5.  the 
meeting  will  begin  at  8  a.m.  and  end  at 
4pjn.  Qtizens  may  address  the 
Committee  on  March  4,  beginning  at  4 
p.m..  to  present  ideas  on  how  to 
improve  National  Forest  System  land 
and  resource  manaeement  planning. 

Qtizens  who  wisn  to  speak  at  either 
.  meeting  must  register  at  that  meeting 
before  5  p.m.  Each  speaker  will  be 
limited  to  a  m<«Td"»'m  of  5  minutes. 
Persons  may  also  submit  written 
suggestions  to  the  Committee  at  either 
meeting  or  by  mail  at  the  addresses 
listed  under  the  AD0WESS68  heading. 

The  Committee  of  Scientists  is 
chartered  to  provide  sdmitific  and 
techninl  advice  to  the  Secretary  of 


Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  that  can  be 
made  to  the  National  Forest  System  land 
and  resource  management  planning 
process  (62  FR  43691;  Augiist  15. 1997). 
Notice  of  the  names  of  the  appointed 
Committee  members  was  published 
December  16. 1997(62  FR  65795). 
Agendas  and  locaticms  for  futiire 
meetings  will  be  published  as  separate 
notices  in  the  Federal  Register. 

Dated:  January  5. 1998. 
Hobert  C  Joalin, 

Deputy  Chief  for  NatioiHMl  Forest  System. 
(FR  Doc.  98-3337  Filed  2-9-98;  8:45  am] 
aaiMQ  OOOE  M1*-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Delenninations,  Addtttonal 

Raoonto 


AOCNCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  January  22. 1998.  and 
made  formal  (^terminations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
CoUecticm  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
compUes  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Register  ¥vithin  14  days  of  the 
date  of  the  decision. 
FOR  FURTHBI  MFORMATION  CONTACT: 

Peter  Voth.  Assassination  Records 
Review  Board.  Second  Floor. 
Washington,  D.C.  20530,  (202)  724- 
0088.  fax  (202)  724-0457. 
8UPFI  rMTWTARY  SVORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  Jcrim  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107.9(cK4)(A)  (1992). 
On  January  22. 1998,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  idnatified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notioe  of  Formal  Dctenninations 

For  each  document,  the  nimiber  of 
postponements  sustained  immediately 
follows  the  record  identification 


number,  followed,  where  appropriate, 
by  the  date  the  document  is  scheduled 
to  be  released  or  re-reviewed. 
OA  Documents:  Postftoned  in  Part 

104-10050-10003;  6;  10/2017 
104-10054-10059;  6;  10/2017 
104-10054-10284;  6;  10/2017 
104-10059-10270;  6;  10/2017 
104-10066-10076:  7;  10/2017 
104-10092-10193;  1;  10/2017 
104-10092-10219;  1;  10/2017 
104-10092-10263;  2;  10/2017 
104-10092-10267;  1;  10/2017 
104-10092-10340;  28;  10/2017 
104-10092-10453;  2; 10/2017 
104-10092-10456; 1;  10/2017 
104-10093-10257;  1;  10/2017 
104-10093-10266;  16;  10/2017 
104-10093-10275;  1;  10/2017 
104-10093-10278;  1;  10/2017 
104-10093-10279;  1;  10/2017 
104-10093-10281;  2;  10/2017 
104-10093-10283;  4;  10/2017 
104-10093-10299;  11;  10/2017 
104-10093-10300;  4;  10/2017 
104-10093-10301;  1;  10/2017 
104-10093-10303;  2;  10/2017 
104-10093-10304;  1;  10/2017 
104-10093-10310: 10;  10/2017 
104-10093-10317;  1;  10/2017 
104-10093-10326;  3;  10/2017 
104-10093-10331;  3;  10/2017 
104-10093-10333;  21;  10/2017 
104-10093-10334: 1;  10/2017 
104-10093-10341;  16;  10/2017 
104-10093-10342;  2;  10/2017 
104-10093-10344;  14;  10/2017 
104-10093-10352;  1;  10/2017 
104-10093-10353;  3;  10/2017  . 
104-10093-10359;  1: 10/2017 
104-10093-10370:  2;  10/2017 
104-10093-10371;  2;  10/2017 
104-10093-10377;  1;  10/2017 
104-10097-10200;  1;  10/2017 
104-10097-10201;  1;  10/2017 
104-10097-10202:  4;  10/2017 
104-10097-10203;  10: 10/2017 
104-10097-10204;  1;  10/2017 
104-10097-10211;  1;  10/2017 
104-10097-10220;  2;  10/2017 
104-10097-10232: 1;  10/2017 
104-10097-10234;  3;  10/2017 
104-10097-10235;  3;  10/2017 
104-10097-10240:  4: 10/2017 
104-10097-10245:  9;  10/2017 
104-10097-10248;  6;  10/2017 
104-10097-10254: 4;  10/2017 
104-10097-10255: 4;  10/2017 
104-10097-10259;  1;  10/2017 
104-10097-10260;  2;  10/2017 
104-10097-10262:  7;  10/2017 
104-10097-10265: 1;  10/2017 
104-10097-10289: 1;  10/2017 
104-10097-10290: 1;  10/2017 
104-10097-10297;  6;  10/2017 
104-10097-10299;  2;  10/2017 
104-10097-10300: 10;  10/2017 
104-10097-10301:  2;  10/2017 
104-10097-10302;  11;  10/2017 
104-10097-10306;  5;  10/2017 
104-10097-10307; 6; 10/2017 
104-10097-10316;  10;  10/2017 
104-10097-10319;  1;  10/2017 
104-10097-10320: 12:  10/2017 
104-10097-10325;  2;  10/2017 
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104-10097-10326: 

104-10097-10329: 

104-10097-10330: 

104-10097-10334; 

104-10097-10345: 

104-10097-10360: 

104-10097-10362: 

104-10097-10363: 

104-10097-10366: 

104-10097-10401: 

104-10097-10402: 

104-10102-10053: 

104-10106-10071: 

104-10106-10077: 

104-10106-10092; 

104-10106-10126; 

104-10106-10188: 

104-10106-10190: 

104-10106-10753: 

104-10107-10028; 

104-10107-10030; 

104-101  lS-10090: 

104-10119-10055: 

104-10119-10056; 

104-10119-10057; 

104-10119-10059; 

104-10119-10061; 

104-10119-10068; 

104-10119-10070: 

104-10119-10071; 

104-10119-10065: 

104-10119-10112: 

104-10119-10114; 

104-101 1»-101 15; 

104-10119-10125; 

104-10119-10126; 

104-10119-10128; 

104-10119-10132; 

104-10119-10133: 

104-10119-10134: 

104-10119-10142; 

104-10119-10143; 

104-10119-10169; 

104-10119-10176; 

104-10119-10182; 

104-10119-10185; 

104-10120-10078; 

104-10120-10079: 

104-10120-10341; 

104-10120-10348; 

104-10120-10350; 

104-10120-10356; 

104-10121-10060; 

104-10121-10061; 

104-10121-10062; 

104-10121-10093; 

104-10121-10097; 

104-10121-10101; 

104-10121-10111; 

104-10121-10120; 

104-10121-10122; 

104-10121-10124; 

104-10121-10125: 

104-10121-10129: 

104-10121-10132; 

104-10121-10140; 

104-10121-10143: 

104-10121-10147; 
104-10121-10148; 
104-10121-10155; 
104-10121-10156: 
104-10121-10157; 
104-10121-10158; 
104-10121-10160; 
104-10121-10172; 
104-10121-10174: 


1: 10/2017 
11;  10/2017 
17: 10/2017 
8;  10/2017 
1;  10/2017 
3: 10/2017 
1;  10/2017 
4;  10/2017 
19: 10/2017 
1: 10/2017 
1;  10/2017 
6;  10/2017 
2;  10/2017 
6;  10/2017 
2;  10/2017 
3;  10/2017 
9:  10/2017 
1: 10/2017 
1:10/2017    , 
2;  10/2017 
3;  10/2017 
2;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
6;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
14:  10/2017 
1;  10/2017 
2:10/2017 
1:10/2017 
5;  10/2017 
2: 10/2017 
1: 10/2017 
1;  10/2017 
2: 10/2017 
3: 10/2017 
6;  10/2017 
1;  10/2017 
1:10/2017 
17;  10/2017 
12;  10/2017 
24;  10/2017 
20:10/2017 
11;  10/2017 
2;  10/2017 
1:10/2017 
4;  10/2017 
16;  10/2017 
4;  10/2017 
4;  10/2017 
1:10/2017 
2;  10/2017 
1;  10/2017 
1:  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1:  10/2017 
1:  10/2017 
18;  10/2017 
9;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1:10/2017 
1:  10/2017 
3;  10/2017 
33;  10/2017 


104-10121-10191: 17;  10/2017 
104-10121-10202: 1;  10/2017 
104-10121-10203: 1;  10/2017 
104-10121-10207: 1;  10/2017 
104-10121-10220:  3: 10/2017 
104-10121-10223:  2;  10/2017 
104-10121-10227:  3: 10/2017 
104-10121-10228: 1;  10/2017 
104-10121-10236:  22;  10/2017 
104-10121-10237;  12;  10/2017 
104-10121-10239:  7: 10/2017 
104-10121-1(H43: 1: 10/2017 
104-10121-10246: 1: 10/2017 
104-10121-10248: 1: 10/2017 
104-10121-10253:  8;  10/2017 
104-10121-10257;  5;  10/2017 
104-10121-10258:  6;  10/2017 
104-10121-10259:  3;  10/2017 
104-10121-10273;  6: 10/2017 
104-10121-10282:  2;  10/2017 
104-10121-10285: 1: 10/2017 
104-10121-10286: 1: 10/2017 
104-10121-10287: 1;  10/2017 
104-10121-10289: 1: 10/2017 
104-10121-10299;  1;  10/2017 
104-10121-10303:  2: 10/2017 
104-10121-10306:  2:  10/2017 
104-10121-10307;  1;  10/2017 
104-10121-10309;  1: 10/2017 
104-10121-10315;  1;  10/2017 
104-10121-10319;  1;  10/2017 
104-10121-10320:  5:  10/2017 
104-10121-10321;  9;  10/2017 
104-10121-10323;  2;  10/2017 
104-10121-10330;  1;  10/2017 
104-10124-10332;  3;  10/2017 
104-10124-10333: 1;  10/2017 
104-10128-10151;  12;  10/2017 
104-10129-10134:  2: 10/2017 
104-10129-10138;  27;  10/2017 
104-10129-10141;  3;  10/2017 
104-10129-10143;  5;  10/2017 
104-10129-10146;  3;  10/2017 
104-10129-10148;  5: 10/2017 
104-10129-10155;  4;  10/2017 
104-1014^10056:  5;  10/2017 
104-10143-10058:  2: 10/2017 
104-10144-10022;  2;  10/2017 
104-10146-10198:  15;  10/2017 
104-10146-10204:  2;  10/2017 
104-10150-10003:  2;  10/2017 
104-10161-10091:  18;  10/2017 
104-10162-10000;  19:  10/2017 
104-10162-10001;  5;  10/2017 
104-10162-10002:  1;  10/2017 
104-10162-10003: 1;  10/2017 
104-10162-10004:  3;  10/2017 
104-10162-10005:  5: 10/2017 
104-10162-10006:  6;  10/2017 
104-10102-10007;  3;  10/2017 
104-10162-10008:  14:  10/2017 
104-10162-10009:  3;  10/2017 
104-10162-10010;  5;  10/2017 
104-10162-10011;  1;  10/2017 
104-10162-10012;  2;  10/2017 
104-10162-10013:  3;  10/2017 
104-10162-10014;  11;  10/2017 
104-10162-10015:  5: 10/2017 
104-10162-10016:  4:  10/2017 
104-10162-10017;  6;  10/2017 
104-10162-10018.  4;  10/2017 
104-10162-10019:  5;  10/2017 
104-10162-10020;  4: 10/2017 
104-10162-10021;  3;  10/2017 
104-10162-10024: 1:05/2001 
104-10162-10025:  2;  10/2017 


104-10162 

104-10162 

104-10162- 

104-10162 

104-10162 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162 

104-10162 

104-10162 

104-10162 

104-10162 

104-10162 

104-10162 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162- 

104-10162 

104-10162 

104-10162 

104-10162 

104-10162 


-10026;  2;  10/2017 
■10027;  1;  10/2017 
■10028;  2;  10/2017 
10029;  6;  10/2017 
■10030;  1;  10/2017 
-10031: 14;  10/2017 
10032;  3;  10/2017 
-10033;  3: 10/2017 
-10034;  2;  10/2017 
-10035;  4;  10/2017 
-10037;  3;  10/2017 
-10038;  4;  10/2017 
-10039: 4;  10/2017 
-10040;  6;  10/2017 
-10041;  1:10/2017 
-10042:4:10/2017 
-10043;  3;  10/2017 
-10044: 11;  10/2017 
-10045;  1;  10/2017 
-10046;  3: 10/2017 
-10047;  9;  10/2017 
-10048;  1: 10/2017 
-10049;  3;  10/2017 
-10050:  3;  10/2017 
-10051;  9;  10/2017 
-10052;  2;  10/2017 
-10053:  2: 10/2017 
-10054;  8;  10/2017 
-10055;  1: 10/2017 
-10056:  3;  10/2017 
-10057;  2: 10/2017 
-10058;  10: 10/2017 
-10059;  3;  10/2017 
-10060;  3;  10/2017 
■10061: 1: 10/2017 
-10062: 1;  10/2017 
10063;  3: 10/2017 
10064: 1: 10/2017 
-10065: 3: 10/2017 
-10086;  5: 10/2017 
-10067;  6;  10/2017 
-10068;  2;  10/2017 
-10069;  1;  10/2017 
-10070;  6;  10/2017 
-10071;  1: 10/2017 
-10072;  2;  10/2017 
-10073: 1;  10/2017 
-10074:12:10/2017 
-10075;  2: 10/2017 
-10076:  2;  10/2017 
-10077;  1;  10/2017 
-10078;  1;  10/2017 
-10079;  1;  10/2017 
-10080:  2: 10/2017 
-10081:  3;  10/2017 
-10082:4:10/2017 
-10063:2:10/2017 
-10084;  1;  10/2017 
-10065:  2;  10/2017 
-10086:  5;  10/2017 
-10154: 1: 10/2017 
-10155;  2;  10/2017 
-10156;  4;  10/2017 
-10157;  1;  10/2017 
-10158: 4;  10/2017 
-10159;  2;  10/2017 
-10160;  2;  10/2017 
10161:2:  10/2017 
10162;  2;  10/2017 
10163;  1: 10/2017 
10164: 1;  10/2017 
10165: 1: 10/2017 
10166:1:10/2017 
10168: 1;  10/2017 
10169: 1;  10/2017 
10171;  1:  10/2017 
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104-10162-10172;  2;  10/2017 
104-10162-10173: 1: 10/2017 
104-10162-10174:  2;  10/2017 
104-10162-10175;  5: 10/2017  . 
104-10162-10176;  9: 10/2017 
104-10162-10177;  1;  10/2017 
104-10162-10178:  3;  10/2017 
104-10162-10179;  5: 10/2017 
104-10162-10180:  4;  10/2017 
104-10162-10181;  3: 10/2017 
104-10162-10182;  5;  10/2017 
104-10162-10183:  1:  10/2017 
104-10162-10184;  5: 10/2017 
104-10162-10185:  5: 10/2017 
104-10162-10187;  1;  10/2017 
104-10162-10188:  6: 10/2017 
104-10162-10189;  1: 10/2017 
104-10162-10190:  2;  10/2017 
104-10162-10191;  1;  10/2017 
104-10162-10192;  2;  10/2017 
104-10162-10193;  1;  10/2017 
104-10162-10194:  4;  10/2017 
104-10162-10195:  3: 10/2017 
104-10162-10196;  1;  10/2017 
104-10162-10197;  2;  10/2017 
104-10162-10199:  1;  10/2017 
104-10162-10200:  2;  10/2017 
104-10162-10201;  1;  10/2017 
104-10162-10202;  5;  10/2017 
104-10162-10203;  1;  10/2017 
104-10162-10205;  1;  10/2017 
104-10162-10208: 1;  10/2017 
104-10162-10209;  3;  10/2017 
104-10162-10211;  2:  10/2017 
104-10162-10214;  1;  10/2017 
104-10162-10220:  3;  10/2017 
104-10162-10221; 1: 10/2017 
104-10162-10222;  1;  10/2017 
104-10162-10223;  1;  10/2017 
104-10162-10224;  1;  10/2017 
104-10162-10225; 1; 10/2017 
104-10162-10226;  1;  10/2017 
104-10162-10227;  1;  10/2017 
104-10162-10229;  7;  10/2017 
104-10162-10230: 1;  10/2017 
104-10162-10231;  3;  10/2017 
104-10162-10232;  3;  10/2017 
104-10162-10233;  17;  10/2017 
104-10162-10234;  3;  10/2017 
104-10162-10ZS5;  1;  10/2017 
104-10162-10236;  3;  10/2017 
104-10162-10237;  1;  10/2017 
104-10162-10238: 1;  10/201,7 
104-10162-10239;  1;  10/2017 
104-10163-10003:  5: 10/2017 
104-10163-10004:  2;  10/2017 
104-10163-10006;  10;  10/2017 
104-10163-10007;  3;  10/2017 
104-10163-10011:  33;  10/2017 
104-10163-10012;  42;  10/2017 
104-10163-10015;  23;  10/2017 
104-10163-10023;  1;  10/2017 
104-10163-10027:  7;  10/2017 
104-10163-10030;  3;  10/2017 
104-10163-10031;  3: 10/2017 
104-10163-10034:  1;  10/2017 
104-10163-10035;  1;  10/2017 
104-10163-10036: 1: 10/2017 
104-10163-10037;  1;  10/2017 
104-10163-10038;  1;  10/2017 
104-10163-10039;  1;  10/2017 
104-10163-10040;  1;  10/2017 
104-10163-10042;  7;  10/2017 
104-10163-10043:  2;  10/2017 
104-10163-10044;  1;  10/2017 
104-10163-10045: 1:  10/2017 


104-10163-10046: 1;  10/2017 
104-10163-10047;  1;  10/2017 
104-10163-10048;  1:  10/2017 
104-10163-10049:  2;  10/2017 
104-10163-10050;  2;  10/2017 
104-10163-10051;  1: 10/2017 
104-10163-10052;  2;  10/2017 
104-10163-10053;  3;  10/2017 
104-10163-10054;  1;  10/2017 
104-10163-10055: 1: 10/2017 
104-10163-10056;  2: 10/2017 
104-10163-10057;  1;  10/2017 
104-10163-10058;  1;  10/2017 
104-10163-10059;  1;  10/2017 
104-10163-10060:  2;  10/2017 
104-10163-10061;  1;  10/2017 
104-10163-10062:  2;  10/2017 
104-10163-10063: 1;  10/2017 
104-10163-10064:  6:  10/2017 
104-10163-10065:  3;  10/2017 
104-10163-10066: 1;  10/2017 
104-10163-10067;  5: 10/2017 
104-10163-10068:  3: 10/2017 
104-10163-10069;  2;  10/2017 
104-10163-10070;  1;  10/2017 
104-10163-10071;  1;  10/2017 
104-10163-10072:  1;  10/2017 
104-10163-10073: 1;  10/2017 
104-10163-10074;  1;  10/2017 
104-10163-10075;  2;  10/2017 
104-10163-10076:  1;  10/2017 
104-10163-10077;  1;  10/2017 
104-10163-10078;  1;  10/2017 
104-10163-10079;  1;  10/2017 
104-10163-10081;  1;  10/2017 
104-10163-10082;  2;  10/2017 
104-10163-10083;  1:  10/2017 
104-10163-10091;  1: 10/2017 
104-10163-10092;  1;  10/2017 
104-10163-10093;  1: 10/2017 
104-10163-10094;  1;  10/2017 
104-10163-10096: 1;  10/2017 
104-10163-10097;  3;  10/2017 
104-10163-10100;  3:  10/2017 
104-10163-10101;  1;  10/2017, 
104-10163-10102;  1;  10/2017 
104-10163-10105:  2;  10/2017 
104-10163-10106:  3;  10/2017 
104-10163-10107;  2;  10/2017 
104-10163-10108;  2;  10/2017 
104-10163-10109;  3:  10/2017 
104-10163-10110: 1;  10/2017 
104-10163-10111:  2: 10/2017 
104-10163-10112;  4;  10/2017 
104-10163-10113;  1: 10/2017 
104-10163-10114:  4;  10/2017 
104-10163-10115;  1;  10/2017 
104-10163-10116;  1: 10/2017 
104-10163-10117;  1;  10/2017 
104-10163-10118;  3: 10/2017 
104-10163-10120:  2;  10/2017 
104-10163-10121: 1: 10/2017 
104-10163-10124;  1;  10/2017 
104-10163-10125;  1;  10/2017 
104-10163-10126:  2;  10/2017 
104-10163-10127;  1;  10/2017 
104-10163-10128;  7;  10/2017 
104-10163-10129;  5: 10/2017 
104-10163-10131;  3;  10/2017 
104-10163-10134;  1;  10/2017 
104-10163-10136;  3;  10/2017 
104-10163-10137;  1;  10/2017 
104-10163-10138;  2: 10/2017 
104-10163-10143;  1;  10/2017 
104-10163-10145:  5:  10/2017 
104-10163-10146:  3;  10/2017 


104-10163-10147; 

104-10163-10148; 

104-10163-10149; 

104-10163-10150: 

104-10163-10151; 

104-10163-10152; 

104-10163-10153; 

104-10163-10154; 

104-10163-10155; 

-104-10163-10156; 

104-10163-10157; 

104-10163-10158; 

104-10163-10159; 

104-10163-10160; 

104-10163-10161; 

104-10163-10162: 

104-10163-10163; 

104-10163-10164; 

104-10163-10165; 

104-10163-10166; 

104-10163-10167; 

104-10163-10168; 

104-10163-10169; 

104-10163-10170; 

104-10163-10171; 

104-10163-10172; 

104-10163-10175; 

104-10163-10181; 

104-10164-10012; 

104-10164-10013: 

104-10164-10019; 

104-10164-10021; 

104-10164-10022; 

104-10164-10023; 

104-10164-10025: 

104-10164-10026; 

104-10164-10028; 

104-10164-10032; 

104-10164-10033; 

104-10164-10034: 

104-10164-10035; 

104-10164-10036: 

104-10164-10043: 

104-10164-10045; 

104-10164-10046; 

104-10164-10049; 

104-10164-10051; 

104-10164-10052; 

104-10164-10057; 

104-10164-10059; 

104-10164-10067 

104-10164-10068 

104-10164-10069 

104-10164-10070 

104-10164-10071 

104-10164-10072 

104-10164-10073 

104-10164-10074 

104-10164-10075 

104-10164-10076 

104-10164-10077 

104-10164-10079 

104-10164-10080 

104-10164-10082 

104-10164-10084 

104-10164-10085 

104-10164-10088 

104-10164-10087 

104-10164-10088 

104-10164-10089 

104-10164-10090 

104-10164-10091 

104-10164-10092 

104-10164-10093 

104-10164-10094 

104-10164-10095 


2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 


1;  10/2017 
1;  10/2017 
1:10/2017 
5;  10/2017 
1;  10/2017 
5;  10/2017 
2;  10/2017 
6;  10/2017 
4;  10/2017 
1;  10/2017 
11;  10/2017 
1;  10/2017 
4;  10/2017 
8;  10/2017 
1;  10/2017 
1;  10/2017 
8;  10/2017 
3;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
4;  10/2017 
7;  10/2017 
1;  10/2017 
3;  10/2017 
2;  10/2017 


10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

3;  10/2017 

1;  10/2017 

4;  10/2017 

1;  10/2017 

3;  10/2017 

1;  10/2017 

1;  10/2017 

;  9;  10/2017 

1;  10/2017 

I;  9;  10/2017 

4;  10/2017 

6;  10/2017 

3;  10/2017 

i;  3:  10/2017 

16;  10/2017 

5;  10/2017 

14;  10/2017 

1;  10/2017 

3;  10/2017 

2;  10/2017 

2;  10/2017 

2:  10/2017 

;  1;  10/2017 

;  6;  10/2017 

;  19;  10/2017 

I;  1;  10/2017 

i;  4;  10/2017 

2;  10/2017 

1;  10/2017 

l;  3;  10/2017 

:  2;  10/2017 

;  1;  10/2017 
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104-10164-10096; 

104-10164-10114: 

104-1016S-I0001: 

104-10165-10002; 

104-10165-10003: 

104-10165-10004; 

104-10165-10005: 

104-10165-10006: 

104-10165-10008: 

104-10165-10009: 

104-10165-10010: 

104-10165-10011: 

104-10165-10012: 

104-10165-10013: 

104-10165-10014; 

104-10165-10015: 

104-10165-10016: 

104-10165-10017; 

104-10165-10021; 

104-10165-10026: 

104-10165-10027; 

104-1016S-10028; 

104-10165-10029: 

104-10165-10030; 

104-10165-10031; 

104-10165-10032; 

104-10165-10034: 

104-10165-10035: 

104-10165-10036: 

104-10165-10037; 

104-10165-10038: 

104-10165-10039: 

104-10165-10040: 

104-10165-10041: 

104-10165-10044; 

104-10165-10045: 

104-10165-10046: 

104-10165-10049; 

104-10165-10050: 

104-10165-10051; 

104-10165-10052: 

104-10165-10053: 

104-10165-10054: 

104-10165-10055: 

104-10165-10056: 

104-10165-10057; 

104-10165-10058; 

104-10165-10059; 

104-1016S-10060: 

104-10165-10061: 

104-10165-10062: 

104-10165-10063: 

104-10165-10064: 

104-10165-10066: 

104-10165-10067: 

104-10165-10068; 

104-10165-10069; 

104-10165-10070: 

104-10165-10071; 

104-10165-10072: 

104-10165-10073: 

104J»0165-10074; 

104-10165-10088: 

104-10165-10089. 

104-10165-10090: 

104-10165-10091: 

104-10165-10095: 

104-10165-10096: 

104-10165-10097; 

104-10165-10099; 

104-10165-10100: 

104-10165-10101: 

104-10165-10102: 

104-10165-10103: 

104-1016^10105; 

104-10165-10107; 


10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
1;  10/2017 
2;  10/2017 
2:10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
8:  10/2017 
10;  10/2017 
8;  10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
3;  10/2017 
2;  10/2017 
1:10/2017 
1:  10/2017 
2:  10/2017 
4:  10/2017 
1;  10/2017 
1:  10/2017 
2;  10/2017 
1;  10/2017 
1:  10/2017 
2:  10/2017 
1:10/2017 
1:  10/2017 
2:  10/2017 
3;  10/2017 
1;  10/2017 
1:  10/2017 
1:10/2017 
8;  10/2017 
2:10/2017 
1:  10/2017 
1:  10/2017 
1:  10/2017 
2;  10/2017 
2;  10/2017 
1:  10/2017 
4:  ia'2017 
2;  10/2017 
3:10/2017 
3;  10/2017 
2:  10/2017 
2:  10/2017 
1;  10/2017 
1:  10/2017 
1;  10/2017 
1:10/2017 
1:10/2017 
3;  10/2017 
5:  10/2017 
1:  10/2017 
4: 10/2017 
2: 10/2017 
3;  10/2017 
5;  10/2017 
10:  10/2017 
3:  10/2017 
2:  10/2017 
1:  10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
1;  10/2017 
1:  10/2017 


104-10165-10109; 

104-10165-10110; 

104-10165-10111; 

104-10165-10112: 

104-10165-10113; 

104-10165-10114; 

104-10165-10115: 

104-10165-10116: 

104-10165-10117; 

104-10165-10118; 

104-10165-10122: 

104-10165-10129; 

104-10165-10131: 

104-10165-10135: 

104-10165-10136: 

104-10165-10138; 

104-10165-10142: 

104-10165-10145; 

104-10165-10146; 

104-10165-10147; 

104-10165-10148: 

104-10165-10149; 

104-10165-10150; 

104-10165-10151; 

104-10165-10152: 

104-10165-10153; 

104-10165-10154; 

104-10165-10155; 

104-10165-10156; 

104-10165-10157; 

104-10165-10158; 

104-10165-10159; 

104-10165-10160: 

104-10165-10161; 

104-10165-10162; 

104-10165-10163: 

104-10165-10164: 

104-10165-10165: 

104-10165-10166; 

104-10165-10167; 

104-10165-10168; 

104-10165-10169: 

104-10165-10171; 

104-10165-10172; 

104-10165-10174: 

104-10165-10175: 

104-10165-10177; 

104-10166-10005: 

104-10166-10007; 

104-10166-10009: 

104-10166-10011; 

104-10166-10013: 

104-10166-10016: 

104-10166-10021; 

104-10166-10022; 

104-10166-10023; 

104-10166-10024; 

104-10166-10025: 

104-10166-10026; 

104-10166-10027: 

104-10166-10028: 

104-10166-10029; 

104-10166-10030; 

104-10166-10031: 

104-10166-10032: 

104-10166-10033: 

104-10166-10034: 

104-10166-10035; 

104-10166-10036: 

104-10166-10037; 

104-10166-10038: 

104-10166-10039: 

104-10166-10041; 

104-10166-10042: 

104-10166-10043: 

104-10166-10044: 


2;  10/2017 
5: 10/2017 
1:  10/2017 
2: 10/2017 
1;  10/2017 
2;  10/2017 
2: 10/2017 
1: 10/2017 
6;  10/2017 
1;  10/2017 
1: 10/2017 
2;  10/2017 
2;  10/2017 
1:  10/2017 
2;  10/2017 
3;  10/2017 
2;  10/2017 
1: 10/2017 
6;  10/2017 
1;  10/2017 
4;  10/2017 
2;  10/2017 
6: 10/2017 
3: 10/2017 
8;  10/-2017 
2;  10/2017 
6: 10/2017 
1;  10/2017 
5:  10/2017 
5;  10/2017 
1:10/2017 
2:  10/2017 
2:  10/2017 
6: 10/2017 
4;  10/2017 
2;  10/2017 
3;  10/2017 
1;  10/2017 
1: 10/2017 
3: 10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
17;  10/2017 
17;  10/2017 
1;  10/2017 
1;  10/2017 
1:10/2017 
1:10/2017 
4;  10/2017 
6:  10/2017 
1:  10/2017 
3;  10/2017 
11:10/2017 
8:  10/2017 
3;  10/2017 
6:  10/2017 
3;  10/2017 
7;  10/2017 
1;  10/2017 
2;  10/2017 
2:  10/2017 
4;  10/2017 
5: 10/2017 
1:10/2017 
1: 10/2017 
1:10/2017 
1:  10/2017 
4;  10/2017 
1:10/2017 
4: 10/2017 
2;  10/2017 
6;  10/2017 
2;  10/2017 
2;  10/2017 


104-10166-10045: 

104-10166-10046: 

104-10166-10047; 

104-10166-10067; 

104-10166-10068; 

104-10166-10073; 

104-10166-10074; 

104-10166-10075: 

104-10166-10078; 

104-10166-10079: 

104-10166-10080; 

104-10166-10081; 

104-10166-10082; 

104-10166-10083: 

104-10166-10085; 

104-10166-10086: 

104-10166-10116; 

104-10166-10119; 

104-10166-10122; 

104-10166-10123; 

104-10166-10124: 

104-10166-10126; 

104-10166-10128; 

104-10166-10129: 

104-10166-10130: 

104-10166-10131; 

104-10166-10132; 

104-10166-10134; 


1;  10/2017 
5;  10/2017 
2;  10/2017 
1;  10/2017 
1: 10/2017 
1;  10/2017 
2;  10/2017 
1:10/2017 
1: 10/2017 
2;  10/2017 
1: 10/2017 
1: 10/2017 
1;  10/2017 
1: 10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
1:  10/2017 
2;  10/2017 
7;  10/2017 
2;  10/2017 
1;  10/2017 
19;  10/2017 
2;  10/2017 
1:  10/2017 
1;  10/2017 
2: 10/2017 
1:10/2017 


FBI  Documents:  Open  in  Full 

124-10081-10359;  0;  None 
124-10118-10022:  0;  None 
124-10118-10023;  0;  None 
124-10142-10418;  0;  None 
124-10268-10387;  0;  None 
124-10270-10007;  0;  None  ' 
124-10272-10371;  0;  None 
124-10274-10295;  0;  None 

FBI  Documents:  Postponed  in  Part 

124-10179-10129;  24;  10/2017 
124-10197-10000;  4;  10/2017 
124-10197-10001;  1;  10/2017 
124-10197-10003: 1;  10/2017 
124-10197-10008;  4;  10/2017 
124-10197-10009;  7;  10/2017 
124-10197-10010;  2;  10/2017 
124-10197-10016;  1;  10/2017 
124-10197-10017;  2;  10/2017 
124-10197-10019;  1;  10/2017 
124-10197-10026: 1: 10/2017 
124-10197-10030:  3;  10/2017 
124-10197-10042;  4;  10/2017 
124-10197-10044: 1;  10/2017 
124-10197-10046;  1;  10/2017 
124-10197-10056: 1;  10/2017 
124-10197-10058:'^1:  10/2017 
124-10197-10082;  1;  10/2017 
124-10197-10086: 1;  10/2017 
124-10197-10359;  9;  10/2017 
124-10197-10360;  4;  10/2017 
124-10197-10364:  9;  10/2017 
124-10200-10428;  2: 10/2017 
124-1 0200-1 04  3 1 ;  24 ;  1 0/201 7       ' 
124-10200-10435: 1;  10/2017 
124-10200-10436:  6;  10/2017 
124-10200-10439:  6;  10/2017 
124-10200-10442:  1:  10/2017 
124-10200-10443;  12;  10/2017 
124-10200-10444: 1;  10/2017 
124-10200-10445;  7;  10/2017 
124-10200-10446:  6;  10/2017 
124-10200-10447;  8;  10/2017 
124-10200-10449;  15: 10/2017 
124-10200-10450:  7;  10/2017 
124-10200-10455;  2;  10/2017 
124-10200-10456;  5;  10/2017 
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124-10200-10457;  1;  10/2017 
124-10200-10468:  2;  10/2017 
124-10200-10469;  2: 10/2017 
124-10200-10470;  4;  10/2017 
124-10200-10471;  3;  10/2017 
124-10200-10474:  2;  10/2017 
124-10200-10475;  2;  10/2017 
124-10200-10476;  1;  10/2017 
124-10200-10477;  1;  10/2017 
124-10200-10478;  4;  10/2017 
124-10200-10480;  2;  10/2017 
124-10200-10483;  2: 10/2017 
124-10200-10484:  2;  10/2017 
124-10200-10485:  2;  10/2017 
124-10201-10415;  12;  10/2017 
.  124-10201-10416;  20;  10/2017 
124-10201-10417;  4;  10/2017 
124-10204-10341;  1; 10/2017 
124-10204-10349;  10;  10/2017 
124-10204-10353;  2;  10/2017 
124-10204-10362;  3;  10/2017 
124-10204-10363:  3;  10/2017 
124-10204-10366;  13: 10/2017 
124-10204-10368;  1;  10/2017 
124-10204-10370;  91;  10/2017 
124-10204-10386; 1; 10/2017 
124-10204-10390;  2;  10/2017     " 
124-10204-10391;  1: 10/2017 
124-10204-10396;  3;  10/2017 
124-10204-10403;  1;  10/2017 
124-10204-10404;  2;  10/2017 
124-10204-10412;  2;  10/2017 
124-10204-10415;  1;  10/2017 
124-10204-10417;  87;  10/2017 
124-10204-10421;  1;  10/2017 
124-10204-10425;  5;  10/2017 
124-10204-10426;  18: 10/2017 
124-10204-10429:  3;  10/2017 
124-10204-10431;  3: 10/2017 
124-10204-10432;  10;  10/2017 
124-10204-10433;  4;  10/2017 
124-10204-10434:  29;  10/2017 
124-10205-10450;  17;  10/2017 
124-10206-10406: 13;  10/2017 
124-10206-10408;  102: 10/2017 
124-10206-10413;  2;  10/2017 
124-10206-10414;  7;  10/2017 
124-10206-10415;  21;  10/2017 
124-10206-10416;  8: 10/2017 
124-10206-10455;  1;  10/2017 
124-10206-10458:  207;  10/2017 
124-10208-10403;  12;  10/2017 
124-10208-10404;  2;  10/2017 
124-10208-10405;  3: 10/2017 
124-10208-10406: 1;  10/2017 
124-10208-10407;  14;  10/2017 
124-10208-10408;  14; 10/2017 
124-10208-10410;  1;  10/2017 
124-10208-10412:  3;  10/2017 
124-10208-10413;  24;  10/2017 
124-10208-10414:  9:  10/2017 
124-10208-10415;  8;  10/2017 
124-10208-10418:  4;  10/2017 
124-10208-10419;  2: 10/2017 
124-10208-10421;  7;  10/2017 
124-10208-10422:  2;  10/2017 
124-10209-10469:  9;  10/2017 
124-10209-10475;  1;  10/2017 
124-10209-10476;  1;  10/2017 
124-10211-10246;  70;  10/2017 
124-10211-10247;  8;  10/2017 
124-10211-10290: 1;  10/2017 
124-10211-10300;  21;  10/2017 
124-10211-10305:  2;  10/2017 
124-10211-10308;  20;  10/2017 
124-10211-10423;  1;  10/2017 


124-10211-10431;  8;  10/2017 
124-10211-10454;  68;  10/2017 
124-10212-10393;  19;  10/2017 
124-10212-10402;  8;  10/2017 
124-10212-10403;  24;  10/2017 
124-10212-10410;  6:  10/2017 
124-10212-10428:  2;  10/2017 
124-10212-10429;  2;  10/2017 
124-10212-10430;  5: 10/2017 
124-10212-10431;  15;  10/2017 
124-10212-10432;  9;  10/2017 
124-10212-10433;  6;  10/2017 
124-10212-10434;  5;  10/2017 
124-10213-10429;  3;  10/2017 
124-10213-10435;  2;  10/2017 
124-10213-10436:  4;  10/2017 
124-10213-10438;  1;  10/2017 
124-10213-10439:  1;  10/2017 
124-10213-10440;  1;  10/2017 
124-10213-10444;  3;  10/2017 
124-10213-10445;  2;  10/2017 
124-10213-10447;  86;  10/2017 
124-10213-10458;  7;  10/2017 
124-10213-10461; 1: 10/2017 
124-10213-10464;  20;  10/2017 
124-10213-10465:  4:  10/2017 
124-10213-10479:  2: 10/2017 
124-10213-10484;  10:  10/2017 
124-10213-10485;  1;  10/2017 
124-10213-10487;  10;  10/2017 
124-10213-10488;  19: 10/2017 
124-10213-10492;  5;  10/2017 
124-10213-10494;  3;  10/2017 
124-10213-10497;  7;  10/2017 
124-10213-10498:  7;  10/2017 
124-10214-10029:  2;  10/2017 
124-10214-10031;  10;  10/2017 
124-10215-10225;  4;  10/2017 
124-10215-10230:  1;  10/2017 
124-10215-10235;  12;  10/2017 
124-10215-10236:  2: 10/2017 
124-10215-10238;  1: 10/2017 
124-10215-10251;  2;  10/2017 
124-10215-10254:  26;  10/2017 
124-10215-10260;  9;  10/2017 
124-10215-10276;  12;  10/2017 
124-10215-10284;  1;  10/2017 
124-10215-10287;  1;  10/2017 
124-10215-10288;  2: 10/2017 
124-10215-10299;  25:  10/2017 
124-10215-10300;  2;  10/2017 
124-10215-10307;  3: 10/2017 
124-10215-10316;  4:  10/2017 
124-10216-10235;  120:  10/2017 
124-10216-10236:  4;  10/2017 
124-10216-10237: 13;  10/2017 
124-10216-10238;  8;  10/2017 
124-10216-10239;  8;  10/2017 
124-10216-10240:  7;  10/2017 
124-10216-10241;  12;  10/2017 
124-10216-10396;  5;  10/2017 
124-10216-10400;  17;  10/2017 
,124-10216-10406:  1;  10/2017 
124-10216-10407;  7;  10/2017 
124-10216-10408;  9;  10/2017 
124-10216-10411;  14;  10/2017 
124-10216-10422;  4:  10/2017 
124-10216-10428;  2;  10/2017 
124-10216-10429:  2;  10/2017 
■  124-10216-10430;  1: 10/2017 
124-10216-10431;  1: 10/2017 
124-10216-10432;  4:  10/2017 
124-10216-10434;  2;  10/2017 
124-10216-10435:  2:  10/2017 
124-lQil6-10436:  2:  10/2017 
124-10216-10437;  2;  10/2017 


124-10216-10438:  1;  10/2017 
124-10216-10439;  2;  10/2017 
124-10216-10440;  4;  10/2017 
124-10216-10443:  4;  10/2017 
124-10216-10444;  2:  10/2017 
124-10216-10445:  2;  10/2017 
124-10216-10446;  2:  10/2017 
124-10216-10448;  2:  10/2017 
124-10216-10449;  3: 10/2017 
124^0216-10451;  2:  10/2017 
124-10216-10452;  1;  10/2017 
124-10216-10454;  2: 10/2017 
124-10216-10455:  1;  10/2017 
124-10216-10459;  3: 10/2017 
124-10216-10461:  3: 10/2017 
124-10216-10463:  2;  10/2017 
124-10216-10465;  2:  10/2017 
124-10216-10466:  1;  10/2017 
124-10216-10467;  3;  10/2017 
124-10216-10469;  4;  10/2017 
124-10216-10470;  2;  10/2017 
124-10216-10471;  13:  10/2017 
124-10216-10472;  4;  10/2017 
124-10216-10474;  26;  10/2017 
124-10216-10475:  2;  10/2017 
124-10216-10476;  1;  10/2017 
124-10216-10477;  2:  10/2017 
124-10216-10478:  2;  10/2017 
124-10216-10479;  1:  10/2017 
124-10216-10480:  2:  10/2017 
124-10216-10481;  2;  10/2017 
124-10216-10482;  2:  10/2017 
124-10216-10483:  2;  10/2017 
124-10216-10484;  2;  10/2017 
124-10216-10485;  4:  10/2017 
124-10216-10486:  2;  10/2017 
124-10216-10587;  2;  10/2017 
124-10216-10488:  2:  10/2017 
124-10216-10490:  2;  10/2017 
124-10216-10491;  2;  10/2017 
124-10216-10493;  4;  10/2017 
.  124-10216-10494;  2;  10/2017 
124-10216-10495;  2;  10/2017 
124-10216-10496;  2;  10/2017 
124-10217-10095;  12;  10/2017 
124-10217-10096:6:  10/2017 
124^10217-10097;  6;  10/2017 
124-10217-10098;  6;  10/2017 
124-10217-10099;  11;  10/2017 
124-10217-10100;  4;  10/2017 
124-10217-10102;  11;  10/2017 
124-10217-10103;  9:  10/2017 
124-10217-10105;  9;  10/2017 
124-10217-10107;  9;  10/2017 
124-10217-10109;  4;  10/2017 
124-10217-10110:  2:  10/2017 
124-10217-10114;  4:  10/2017 
124-10217-10116:  1:  10/2017 
124-10217-10118: 13;  10/2017 
124-10217-10120:  62;  10/2017 
124-10217-10122;  9;  10/2017 
124-10217-10133:  2;  10/2017 
124-10217-10137;  3;  10/2017 
124-10217-10140;  14;  10/2017 
124-10217-10143:  3: 10/2017 
124-10217-10150:  5:  10/2017 
124-10217-10152;  1;  10/2017 
124-10217-10153:  18:  10/2017 
124-10217-10162;  2: 10/2017 
124-10217-10170;  3:  10/2017 
-  124-10217-10173:11:10/2017 
124-10217-10174:  34:  10/2017 
124-10217-10175;  4;  10/2017 
124-10217-10176:  5: 10/2017 
124-10217-10177;  8;  10/2017 
124-10217-10182;  12;  10/2017 
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124-10217-10185: 

124-10217-10190: 

124-10217-10195: 

124-10217-10263: 

124-1021»-10213: 

124-1021*-10214; 

124-10219-10216; 

124-1021»-10218: 

124-10219-10220: 

124-10219-10222: 

124-1021»-10229: 

124-10219-10234: 

124-10219-10237: 

124-10219-10240: 

124-1021»-10241: 

124-10219-10242: 

124-10219-10243: 

124-10219-10244: 

124-10219-10245: 

124-10219-10250: 

124-10219-10251: 

124-10219-10252: 

124-10219-10253: 

124-10219-10254: 

124-10219-10255: 

124-10220-10070: 

124-10220-10075: 

124-10220-10103: 

124-10220-10110: 

124-10220-10115: 

124-10220-10205: 

124-10220-10225: 

124-10220-10291; 

124-10220-10296; 

124-10220-10299: 

124-10220-10301; 

124-10220-10303: 

124-10220-10444: 

124-10220-10491: 

124-10220-10495; 

124-10221-10065: 

124-10221-10066: 

124-10221-10071; 

124-10221-10072: 

124-10221-10078: 

124-10221-10078: 

124-10222-10041; 

124-10222-10046: 

124-10222-10048: 

124-10222-10052: 

124-10222-10053; 

124-10222-10055: 

124-10222-10087: 

124-10222-10093: 

124-10222-10108: 

124-10222-10476; 

124-10223-10319: 

124-10223-10323: 

124-10223-10330: 

124-10223-10339: 

124-10223-10340: 

124-10223-10344: 

124-10223-10348: 

124-10223-10349: 

124-10223-10351: 

124-10223-10353: 

124-10223-10354: 

124-10223-10362: 

124-10223-10363: 

124-10223-10365: 

124-10223-10366: 

124-10223-10367; 

124-10223-10373; 

124-10223-10374: 

124-10223-10375; 

124-10223-10382: 


13:  10/2017 
15:  10/2017 
10: 10/2017 
11:  10/2017 
1;  10/2017 
2:  10/2017 
1;  10/2017 
9:  10/2017 
9:  10/2017 
6:  10/2017 
3:  10/2017 
6: 10/2017 
13: 10/2017 
5;  10/2017 
2:  10/2017 
6;  10/2017 
2;  10/2017 
11;  10/2017 
25:  10/2017 
7:  10/2017 
3;  10/2017 
7:  10/2017 
1:10/2017 
1:  10/2017 
8:  10/2017 
5;  10/2017 
2;  10/2017 


10/2017 
10/2017 
10/2017 
10/2017 
1:  10/2017 
16:  10/2017 
15;  10/2017 
1;  10/2017 
9;  10/2017 
1    10/2017 
28:10/2017 
104:  10/2017 
13:  10/2017 
12:  10/2017 
12:  10/2017 
5:  10/2017 
12: 10/2017 
3;  10/2017 
8;  10/2017 
1;  10/2017 
1:  10/2017 
17:  10/2017 
4;  10/2017 
2:  10/2017 
3:10/2017 
1:  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
8;  10/2017 
1:  10/2017 
6:10/2017 
2:  10/2017 
11:10/2017 
4:  10/2017 
4:  10/2017 
5;  10/2017 
2;  10/2017 
2:  10/2017 
4:  10/2017 
13:  10/2017 
1;  10/2017 
4:  10/2017 
1: 10/2017 
1;  10/2017 
1;  10/2017  • 
2:  10/2017 
1.  10/2017 
1;  10/2017 


124-10223-10386: 

124-10223-10397: 

124-10223-10412: 

124-10223-10414: 

124-10223-10429: 

124-10223-10430: 

124-10223-10431: 

124-10223-10433: 

124-10223-10436: 

124-10223-10439; 

124-10223-10443: 

124-10223-10444: 

124-10223-10445: 

124-10223-10446: 

124-10223-10447: 

124-10223-10448: 

124-10223-10449: 

124-10223-10451: 

124-1022^10456: 

124-10223-10458: 

124-10223-10459: 

124-10223-10460: 

124-10223-10461: 

124-10223-10466: 

124-10223-10469: 

124-10224-10030: 

124-10224-10031: 

124-1022fr-10141: 

124-10226-10148: 

124-10226-10149; 

124-10226-10151: 

124-10226-10156; 

124-10226-10157; 

124-10226-10159; 

124-10226-10161; 

124-1022&-10164: 

124-10226-10166: 

124-10226-10167; 

124-10226-10173: 

124-10226-10174: 

124-10226-10175; 

124-10226-10176; 

124-10226-10181; 

124-10226-10182; 

124-10226-10184: 

124-10226-10185: 

124-10226-10186; 

124-10226-10187; 

124-10226-10188; 

124-10226-10189: 

124-10226-10190: 

124-10226-10191: 

124-10226-10192: 

124-1025O-10233; 

124-10251-10249; 

124-10277-10288; 

124-10277-10289; 

124-10277-10291; 

124-10277-10293: 

124-10277-10294; 

124-10277-10297; 

124-10277-10298; 

124-10277-10299; 

124-10277-10300; 

124-10277-10302; 

124-10277-10303: 

124-10277-10304; 

124-10277-10305: 

124-10278-10061; 

124-10278-10066; 

124-10278-10094; 

124-10278-10097; 

124-10278-10105; 

124-10278-10118: 

124^10278-10120; 

124-10276-10124: 


5;  10/2017 
5: 10/2017 
1;  10/2017 
6;  10/2017 
2: 10/2017 
1: 10/2017 
10;  10/2017 
1;  10/2017 
4;  10/2017 
1:10/2017 
1:10/2017 
21:10/2017 
14: 10/2017 
3: 10/2017 
1:10/2017 
4: 10/2017 
3;  10/2017 
3:10/2017 
4;  10/2017 
13: 10/2017 
1: 10/2017 
2: 10/2017 
6: 10/2017 
5: 10/2017 
11;  10/2017 
6;  10/2017 
23;  10/2017 
1:10/2017 
5;  10/2017 
2: 10/2017 
2;  10/2017 
42;  10/2017 
5:10/2017 
8: 10/2017 
12:10/2017 
17:10/2017 
5:  10/2017 
5: 10/2017 
4;  10/2017 
3;  10/2017 
7;  10/2017 
2:  10/2017 
2: 10/2017 
1:  10/2017 
10;  10/2017 
7;  10/2017 
12;  10/2017 
7;  10/2017 
3;  10/2017 
1:10/2017 
2:  10/2017 
6;  10/2017 
3;  10/2017 
18;  10/2017 
18: 10/2017 
4;  10/2017 
4: 10/2017 
2;  10/2017 
10:  10/2017 
1:10/2017 
10: 10/2017 
12;  10/2017 
10:10/2017 
3:10/2017 
18: 10/2017 
5;  10/2017 
9:  10/2017 
5:  10/2017 
3;  10/2017 
8:  10/2017 
3;  10/2017 
1:10/2017 
11:10/2017 
1;  10/2017 
3: 10/2017 
2;  10/2017 


124-10278-10126: 
124-10278-10128; 
124-10278-10218: 
124-10278-10221; 
124-10278-10229; 
124-10278-10231; 
124-10278-10253: 
124-10278-10264: 
124-10278-10271; 
124-10278-10282; 
124-10278-10284: 
124-10278-10285: 
124-10278-10312; 
124-10278-10319: 
124-10278-10321; 
124-10278-10322: 
124-10278-10324: 
'  124-10278-10326: 
124-10278-10328: 
124-10278-10331: 
124-10278-10340: 
124-10278-10347; 
124-10278-10356: 
124-10278-10365: 
124-10278-10370; 
124-10278-10376; 
124-10278-10377; 
124-1027»-10119; 
124-1027»-10144: 
124-10280-10119; 
124-10280-10127; 
124-10282-10001; 
124-10282-10002: 
124-10282-10003; 
124-10282-10005; 
124-10282-10007; 
124-10282-10008: 
124-10282-10010; 
124-10282-10011: 
124-10282-10013: 
124-10282-10014; 
124-10282-10015; 
124-10282-10016: 
124-10282-10019: 
124-10282-10021; 
124-10282-10027; 
124-10282-10029: 
124^10282-10030; 
124-10282-10031; 
124-10282-10032; 
124-10282-10033; 
124-10282-10035; 
124-10282-10036; 
124-10282-10037; 
124-10282-10038: 
124-10282-10040: 
124-10262-10041; 
124-10282-10042; 
124-10282-10043; 
124-10282-10044; 
124-10282-10045: 
124-10282-10046: 
124-10282-10047; 
124-10282-10048: 
124-10282-10049: 
124-10282-10050: 
124-10282-10051: 
124-10282-10052: 
124-10282-10054: 
124-10282-10055; 
124-10282-10056; 
124-10282-10058; 
124-10282-10059: 
124-10282-10060; 
124-10282-10061: 
124-10282-10064: 


1:10/2017 
65;  10/2017 
1: 10/2017 
5: 10/2017 
6;  10/2017 
12;  10/2017 
2;  10/2017 
4: 10/2017 
15: 10/2017 
1: 10/2017 
7;  10/2017 
2;  10/2017 
3: 10/2017 
3;  10/2017 
3:  10/2017 
4:  10/2017 
1;  10/2017 
14: 10/2017 
6;  10/2017 
5: 10/2017 
209:  10/2017 
14;  10/2017 
2;  10/2017 
59: 10/2017 
1: 10/2017 
1: 10/2017 
4;  10/2017 
4;  10/2017 
9:  10/2017 
2: 10/2017 
18;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
2: 10/2017 
2;  10/2017 
4;  10/2017 
2;  10/2017 
3:  10/2017 
2;  10/2017 
1;  10/2017 
3: 10/2017 
2;  10/2017 
3:  10/2017 
3;  10/2017 
2;  10/2017 
3;  10/2017 
12;  10/2017 

1;  10/2017 

3;  10/2017 

2;  10/2017 

4;  10/2017 

2;  10/2017 

5;  10/2017 

26: 10/2017 

2;  10/2017 

1;  10/2017 

2;  10/2017 

2;  10/2017 

2;  10/2017 

2: 10/2017 

1;  10/2017 

2;  10/2017 

2;  10/2017 

2;  10/2017 

4;  10/2017 

2;  10/2017 

4;  10/2017 

2: 10/2017 

2: 10/2017 

2;  10/2017 

4:  10/2017 

2: 10/2017 

2: 10/2017 

2;  10/2017 

1: 10/2017 
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124-10282-10066; 2; 10/2017 
124-10282-10087:  2: 10/2017 
124-10282-10068; 3; 10/2017 
124-10282-10072: 1; 10/2017 
124-10282-10074;  1;  10/2017 
124-10282-10076;  2;  10/2017 
124-10282-10078;  1;  10/2017 
124-10282-10080: 1;  10/2017 
124-10282-10085: 1: 10/2017 
124-10282-10161; 1; 10/2017 
124-10282-10165;  31;  10/2017 
124-10282-10166;  25;  10/2017 
124-10282-10167;  34;  10/2017 
124-10282-10168:  79;  10/2017 
124-10282-10170:  45: 10/2017 
124-10282-10174;  10: 10/2017 
124-10282-10175;  2;  10/2017 
124-10282-10179;  3;  10/2017 
124-10282-10188;  4;  10/2017 
124-10282-10191:  55;  10/2017 
124-10282-10192; 1; 10/2017 
124-10282-10194;  3;  10/2017      . 
124-10282-10195;  1;  10/2017 
124-10282-10197;  18: 10/2017 
124-10282-10205:  41;  10/2017 
124-10282-10206;  2;  10/2017 
124-10282-10209;  29;  10/2017 
124-10282-10212;  1: 10/2017 
124-10282-10213: 1;  10/2017 
124-10282-10214:  37;  10/2017 
124-10282-10215;  9;  10/2017 
124-10282-10216;  23;  10/2017 
124-10282-10219;  29;  10/2017 
124-10282-10220;  2;  10/2017 
124-10282-10221;  8;  10/2017 
124-10282-10222; 1; 10/2017 
124-10282-10223;  15;  10/2017 
124-10282-10224:  6;  10/2017 
124-10282-10227;  12;  10/2017 
124-10283-10009:  3;  10/2017 
124-10283-10044;  8;  10/2017 
124-10283-10054; 4; 10/2017 
124-10283-10057;  18: 10/2017 
124-10283-10061;  5;  10/2017 
124-10283-10062;  303;  10/2017 
124-10283-10064;  7;  10/2017 
124-10283-10065;  7;  10/2017 
124-10283-10066: 3; 10/2017 
124-10283-10069;  24;  10/2017 
124-10283-10081; 4; 10/2017 
124-10283-10084;  8: 10/2017 
124-10283-10088;  45;  10/2017 
124-10283-10093;  2;  10/2017 
124-10283-10095:  6:  10/2017 
124-10283-10096:  38;  10/2017 
124-10283-10137;  1;  10/2017 
124-10283-10138: 1;  10/2017 
124-10283-10139:  5;  10/2017 
124-10283-10141;  6: 10/2017 
124-10283-10142:8:10/2017 
124-10283-10144;  6;  10/2017 
124-10283-10145;  10;  10/2017 
124-10283-10146;  1;  10/2017 
124-10283-10147; 3; 10/2017 
124-10283-10148;  77;  10/2017 
124-10283-10149:  3: 10/2017 
124-10283-10150;  9;  10/2017 
124-10283-10151;  3;  10/2017 
124-10283-10153; 1; 10/2017 
124-10283-10156: 1;  10/2017 
124-10283-10157;  108: 10/2017 
124-10283-10158;  3: 10/2017 
124-10283-10159;  2;  10/2017 
124-10283-10160; 1; 10/2017 
124-10283-10164;  109;  10/2017 
124-10283-10166;  1;  10/2017 


124-10283-10167;  1;  10/2017 
124-10283-10171;  1;  10/2017 
124-10283-10173;  11;  10/2017 
1 24-1 0283-101 76;  1 ;  10/201 7 
124-10283-10177;  1;  10/2017 
124-10283-10178;  1: 10/2017 
124-10283-10182: 1;  10/2017 
124-10283-10188;  2;  10/2017 
124-10283-10193;  17;  10/2017 
124-10283-10194:17;  10/2017 
124-10283-10196;  2;  10/2017 
124-10283-10197;  1;  10/2017 
124-10283-10199; 4; 10/2017 
124-10283-10200;  26;  10/2017 
124-10283-10203;  2;  10/2017 
124-10283-10205; 7; 10/2017 
124-10283-10207;  26;  10/2017 
124-10283-10208;  2;  10/2017 
124-10283-10210;  6;  10/2017 
124-10283-10214;  1;  10/2017 
124-10283-10215;  1: 10/2017 
124-10284-10020;  45;  10/2017 
124-10284-10028;  105;  10/2017 
124-10284-10029;  4;  10/2017 
124-10284-10030;  20;  10/2017 
124-10284-10032;  3: 10/2017 
124-10284-10033;  24;  10/2017 
124-10284-10037;  7;  10/2017 
124-10284-10040;  5;  10/2017 
124-10284-10041;  4; 10/2017 
124-10284-10042;  5;  10/2017 
124-10284-10713:  5;  10/2017 
124-10284-10215;  16;  10/2017 
124-10284-10217;  1;  10/2017 
124-10284-10220: 1; 10/2017 
124-10284-10225;  8: 10/2017 
124-10284-10227;  2;  10/2017 
124-10284-10229; 1: 10/2017 
124-10284-10236;  6;  10/2017 
124-10284-10241;  1;  10/2017 
124-10284-10246:  9;  10/2017 
124-10284-10254;  1;  10/2017 
124-10284-10265: 1;  10/2017 
124-10284-10267;  1;  10/2017 
124-10284-10268;  9;  10/2017 
124-10284-10269;  2;  10/2017 
124-10284-10270;  27;  10/2017 
124-10284-10274;  5;  10/2017 
124-10284-10276: 19: 10/2917 
124-10284-10280;  6;  10/2017 
124-10284-10401;  4;  10/2017 
124-10284-10402;  66; 10/2017 
124-10284-10403;  37;  10/2017 
124-10284-10406;  17;  10/2017 
124-10284-10428:  3: 10/2017 
124-10284-10431;  3; 10/2017 
124-10284-10439;  1;  10/2017 
124-10284-10454; 4; 10/2017 
124-10284-10457;  8;  10/2017 
124-10285-10174;  4;  10/2017 
124-10286-10002;  1;  10/2017 
124-10286-10004;  1;  10/2017 
124-10286-10005;  2;  10/2017 
124-10286-10008;  3: 10/2017 
124-10286-10011;  12;  10/2017 
124-10286-10015;  7;  10/2017 
124-10286-10018:  7;  10/2017 
124-10286-10022;  4;  10/2017 
124-10286-10023;  10;  10/2017 
124-10286-10025;  1;  10/2017 
124-10286-10027;  6: 10/2017 
124-10286-10029;  1;  10/2017 
124-10286-10030;  7;  10/2017 
124-10286-10031:  25;  10/2017 
124-10286-10032;  7;  10/2017 
124-10286-10033;  2;  10/2017 


124-10286-10039 
124-10286-10070 
124-10286-10072 
124-1028&-10077 
124-10286-10078 
124-10286-10291 
124-10286-10293 
124-10286-10295 
124-10286-10296 
124-10286-10298 
124-10286-10299 
124-10286-10304 
124-10286-10308 
124-10286-10312 
124-10286-10326 
124-10286-10331 
124-10286-10334 
124-10286-10337 
124-10286-10338 
124-10286-10339 
124-10286-10340 
124-10286-10343 
124-10286-10344 
124-10286-10345 
124-10286-10347 
124-10286-10350 
124-10286-10351 
124-10286-10353: 
124-10286-10354; 
124-10286-10357; 
124-10286-10362; 
124-10286-10364; 
124-10286-10367; 
124-10286-10368: 
124-10286-10369; 
124-10286-10370; 
124-10286-10371; 
124-10286-10373: 
124-10286-10374; 
124-10286-10383: 
124-10286-10385: 
124-10286-10470; 
124-10286-10471; 
124-10286-10474; 
124-10286-10476; 
124-10286-10477; 
124-10286-10480: 
124-10286-10484; 
124-10286-10489; 
124-10286-10493; 
124-10286-10499; 
124-10287-10000; 
124-10287-10001: 
124-10287-10004: 
124-10287-10005: 
124-10287-10007; 
124-10287-10009: 
124-10287-10014; 
124-10287-10034: 
124-10287-10040: 
124-10287-10044; 
124-10287-10155; 
124-10287-10171; 
124-10287-10188; 
124-10287-10189: 
124-10287-10190: 
: 124-10287-10191; 
124-10287-10192; 
124-10287-10195: 
124-10287-10196; 
124-10287-10197; 
124-10287-10198: 
124-10287-10204; 
124-10287-10205; 
124-10287-10206: 
124-10287-10207; 


I;  9:  10/2017 
I;  1;  10/2017 
;  17;  10/2017 
;  1;  10/2017 
;  2;  10/2017 
2;  10/2017 
;  9: 10/2017 

13;  10/2017 
;  13;  10/2017 
;  75: 10/2017 

7;  10/2017 
;  2: 10/2017 
;  1;  10/2017 
;  13;  10/2017 
;  10:  10/2017 
12;  10/2017 
;  1;  10/2017 
;  13;  10/2017 
1;  10/2017 
1;  10/2017 
103;  10/2017 
;  9;  10/2017 
4;  10/2017 
4:  10/2017 
17;  10/2017 
3:  10/2017 
67;  10/2017 
2;  10/2017 
13;  10/2017 
7;  10/20i7 
20;  10/2017 
1;  10/2017 
41;  10/2017 
1;  10/2017 
2;  10/2017 
2:  10/2017 
6;  10/2017 
3:  10/2017 
3: 10/2017 
4;  10/2017 
58;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
16;  10/2017 
58;  10/2017 
3;  10/2017 
2;  10/2017 
3;  10/2017 
2: 10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
5:  10/2017. 
6;  10/2017 
3;  10/2017 
77;  10/2017 
5;  10/2017 
2;  10/2017 
4:  10/2017 
8:10/2017 
1;  10/2017 
1;  10/2017 
61:  10/2017 
21:  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
6;  10/2017 
20: 10/2017 
20;  10/2017 
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124-10287-10208: 

124-10287-10209: 

124-10287-10210: 

124-10287-10212: 

124-10287-10213: 

124-10287-10218: 

124-10287-10219: 

124-10287-10221: 

124-10287-10228: 

124-10287-10234: 

124-10287-10239: 

124-10287-10240: 

124-10287-10241: 

124-10287-10242: 

124-10287-10243: 

124-10287-1024S: 

124-10287-10340: 

124-10287-10341: 

124-10287-10343: 

124-10287-103SO: 

124-10287-10353: 

124-10287-10354: 

124-10287-10356: 

124-10287-10357: 

124-10287-10359: 

124-10287-10380: 

124-10287-10368: 

124-10287-10377: 

124-10287-10378: 

124-10287-10379: 

124-10287-10380: 

124-10287-10383: 

124-10287-10387: 

124-10287-10391: 

124-10287-10392: 

124-10287-10393: 

124-10287-1039S: 

124-10288-10416: 

124-10288-10417: 

124-10288-10418: 

124-10288-10419: 

124-1028»-10420: 

124-10288-10422: 

124-10288-10423: 

124-10288-10425: 

124-10288-10426: 

124-10288-10427: 

124-10288-10431: 

124-10288-10432: 

124-10288-10435: 

124-10286-10435: 

124-10288-10436: 

124-10288-10437: 

124-10288-10438: 

124-10288-10439: 

124-10288-1044a. 

124-1028»-10441: 

124-10288-10443: 

124-10288-10444: 

124-10288-10445: 

124-10288-10448: 

124-10288-10449: 

124-10288-10450: 

124-10288-10451: 

124-10288-10452: 

124-10288-10454: 

124-10288-10458: 

124-10288-10459: 

124-10288-10463: 

124-10288-10464: 

124-10288-10465: 

124-10288-10468: 

124-10288-10469: 

124-10288-10475: 

124-10288-10479: 

124-10288-10484: 


3: 10/2017 
153: 10/2017 
43: 10/2017 
10O:  1Q/2017 
31: 10/2017 
46: 10/2017 
1: 10/2017 
1: 10/2017 
8: 10/2017 
3: 10/2017 
7: 10/2017 
1:10/2017 
24: 10/2017 
20:  10/2017 
7: 10/2017 
2: 10/2017 
1:10/2017 
8: 10/2017 
2: 10/2017 
1: 10/2017 
3:  10/2017 
2;  10/2017 
8;  10/2017 
4:  10/2017 
1:  10/2017 
1:  10/2017 
1: 10/2017 
16: 10/2017 
34:  10/2017 
17:10/2017 
14: 10/2017 
16:  10/2017 
2:  10/2017 
3: 10/2017 
2: 10/2017 
11:10/2017 
1: 10/2017 
10: 10/2017 
5:  10/2017 
12:  10/2017 
9;  10/2017 
4:  10/2017 
5:  10/2017 
1:  10/2017 
2: 10/2017 
3: 10/2017 
2: 10/2017 
1:  10/2017 
2: 10/2017 
1:10/2017 
1;  10/2017 
5;  10/2017 
1;  10/2017 
3:  10/2017 
1:  10/2017 
1: 10/2017 
1:  10/2017 
1:10/2017 
5:  10/2017 
7;  10/2017 
1;  10/2017 
1;  10/2017 
4:  10/2017 
4:  10/2017 
5: 10/2017 
1:  10/2017 
3: 10/2017 
7;  10/2017 
2:  10/2017 
3:  10/2017 
2;  10/2017 
1:  10/2017 
6:  10/2017 
7:10/2017 
2: 10/2017 
10: 10/2017 


124-10288-10490: 

124-1028A-10491: 

124-10288-10493: 

124-10288-1049S: 

124-10288-10496: 

124-10288-10498: 

124-10289-10185: 

124-10289-10186: 

124-1028»-10187: 

124-10289-10188: 

124-10289-10190: 

124-10289-10191: 

124-10289-10192: 

124-10289-10193: 

124-10289-10194: 

124-10289-101 9S: 

124-10289-10197: 

124-10289-10198; 

124-10289-10200; 

124-10289-10201; 

124-10289-10202; 

124-10289-10205: 

124-10289-10206: 

124-10289-10209: 

124-10289-10210: 

124-10289-10211: 

124-10289-10212: 

124-10289-10216; 

124-10289-10220: 

124-10289-10222; 

124-10289-10223: 

124-10289-10224: 

124-10289-10225; 

124-10289-10226; 

124-10289-10228; 

124-10289-10229: 

124-10289-10230; 

124-10289-10231; 

124-10289^10233: 

124-10289-10235; 

124-10289-10236: 

124-10289-10237; 

124-10289-10238; 

124-10289-10240; 

124-1028»-10241; 

124-10289-10243: 

124-10289-10245; 

124-10289-102Sft 

124-10289-1025f 

124-10289-10252: 

124-10289-10253: 

124-10289-10254: 

124-10289-10256: 

124-10289-10259: 

124-10289-10260: 

124-10289-102614 

124-10289-10262: 

124-10289-10263: 

124-10289-10265: 

124-10289-10266: 

124-1028»-10272; 

124-10289-10274; 

124-10289-10276; 

134-10289-10278; 

124-10289-10279; 

124-10289-10281: 

124-10289-10283: 

124-10289-10291: 

124-10289-10292; 

124-10289-10296; 

124-10289-103U: 

124-10289-10320: 

124-10289-10322; 

124-10289-10325: 

124-10289-10333: 

124-10;89-10334: 


2;  10/2017 
2;  10/2017 
6: 10/2017 
7;  10/2017 
1;  10/2017 
4;  10/2017 
3;  10/2017 
4;  10/2017 
1;  10/2017 
2;  10/2017 
4: 10/2017 
1;  10/2017 
8;  10/2017 
4;  10/2017 
19;  10/2017 
1;  10/2017 
1:10/2017 
8;  10/2017 
1:10/2017 
5: 10/2017 
2;  10/2017 
7;  10/2017 
2;  10/2017 
2:  10/2017 
1;  10/2017 
2;  10/2017 
1:10/2017 
14;  10/2017 
3;  10/2017 
5;  10/2017 
3: 10/2017 
3;  10/2017 
4;  10/2017 
1;  10/2017 
6;  10/2017 
2;  10/2017 
6;  10/2017 
1:10/2017 
1: 10/2017 
6: 10/2017 
4: 10/2017 
1:10/2017 
2: 10/2017 
9;  10/2017 
4;  10/2017 
2;  10/2017 
2;  10/2017 
1: 10/2017 
1;  10/2017 
1:  10/2017 
1;  10/2017 
9:  10/2017 
3;  10/2017 
1:  10/2017 
1:  10/2017 
1: 10/2017 
1: 10/2017 
2;  10/2017 
4.  10/2017 
1: 10/2017 
2;  10/2017 
2;  10/2017 
3:  10/2017 
1:10/2017 
4:  10/2017 
1;  10/2017 
6:  10/2017 
2:  10/2017 
1:  10/2017 
2:  10/2017 
6:  10/2017 
2;  10/2017 
4:  10/2017 
2:  10/2017 
5:  10/2017 
2: 10/2017 


124-10290-lOOOS:  3;  10/2017 
124-10290-10020: 1;  10/2017 
124-10290-10021;  7;  10/2017 
124-10290-10027;  2;  10/2017 
124-10290-10029: 16;  10/2017 
124-1029&-10030: 4;  10/2017 
124-10290-10032: 1;  10/2017 
124-10290-10166;  1;  10/2017 
124-10290-10168;  2;  10/2017 
124-10290-10346;  3;  10/2017 
124-10290-10347;  3;  10/2017 
124-10290-10340: 1;  10/2017 
124-10290-10351;  1;  10/2017 
124-10290-10356;  3;  10/2017 
124-10290-10357;  2;  10/2017 
124-10290-10361;  1;  10/2017 
124-10290-10367;  14;  10/2017 
124-10290-10368: 1;  10/2017 
124-10290-10374;  1;  10/2017 
124-1029O-1037S;  5;  10/2017 
124-10290-10379:  93;  10/2017 
124-1029&-10381;  13;  10/2017 
124-10290-10382;  10;  10/2017 
124-10290-10384;  6;  10/2017 
124-10290-10388;  1;  10/2017 
124-10290-10391:  2;  10/2017 
124-10290-10393;  5;  10/2017 
124-10290-10394;  6;  10/2017 
124-10290-10396;  2;  10/2017 
124-10290-10397;  4;  10/2017 
124-10290-10398: 1;  10/2017 
124-10290-10399: 1;  10/2017 
124-10290-10401;  2;  10/2017 
124-10290-10402;  1;  10/2017 
124-10290-10403;  1;  10/2017 
124-10290-10404;  1;  10/2017 
124-10290-10406:3:10/2017 
124-10290-10406:  3;  10/2017 
124-10290-10408;  9: 10/2017 
124-10290-10409: 10;  10/2017 
124-10290-10454: 1;  10/2017 
124-10290-10456;  2;  10/2017 
124-10290-10457;  2;  10/2017 
124-10290-10458;  9;  10/2017 
124-10290-10450: 1;  10/2017 
124-10290-10460;  3;  10/2017 
124-10290-10464;  1;  10/2017 
124-10290-10470:  2;  10/2017 
124-10290-10474:3:10/2017 
124-10290-10475;  2;  10/2017 
124-10290-10476:  5;  10/2017 
124-10290-10477;  1;  10/2017 
124-10290-10478:  3;  10/2017 
124-10290-10479:  1;  10/2017 
124-10290-10483;  1;  10/2017 
124-10290-10484;  15;  10/2017 
124-10290-10485;  1;  10/2017 
124-10290-10488;  1;  10/2017 
124-10290-10489;  3;  10/2017 
124-10290-10490.  2: 10/2017 
124-10290-10491: 1;  10/2017 
124-10290-10492:  7;  10/2017 
124-10290-10493: 1;  10/2017 
124-10290-10494;  1;  10/2017 
124-10290-10495:  2;  10/2017 
124-10290-10496;  6: 10/2017 
124-10290-10497;  5;  10/2017 
124-10290-10498;  40;  10/2017 
124-10290-10499;  1;  10/2017 
124-10291-10287;  1;  10/2017 
124-10292-10091:  3;  10/2017 
124-10292-10093;  3: 10/2017 
124-10292-10096:  2: 10/2017 
124-10292-10097;  7;  10/2017 
124-10292-10100:  5;  10/2017 
124-10292-10105;  3;  10/2017 


Federal  Register /Vol.  63,  No.  27 /Tuesday,  February  10.  1998 /Notices 


6713 


124-10292-10111 

124-10292-10117 

124-10292-10118 

124-10292-10131 

124-10292-10140; 

124-10292-10143 

124-10293-10227 

124-10293-10229 

124-10293-10230; 

124-10293-10235 

124-10293-10237 

124-10293-10239; 

124-10293-10240; 

124-10293-10241 

124-10293-10242 

124-10293-10243 

124-10293-10244 

124-10293-10245 

124-10293-10247 

124-10293-10248; 

124-10293-10249 

124-10293-10257 

124-10293-10259; 

124-10293-10260; 

124-10293-10261 

124-10293-10262 

124-10293-10263 

124-102^3-10264 

124-10293-10265; 

124-10293-10267 

124-10293-10268; 

124-10293-10269; 

124-10293-10270; 

124-10293-10271 

124-10293-10273 

124-10293-10274 

124-10293-10279 

124-10293-10281 

124-10293-10290; 

124-10293-10293 

124-10293-10295 

124-10293-10296; 

124-10293-10297 

124-10293-10298 

124-10293-10299 

124-10293-10300; 

124-10293-10301 

124-10293-10302 

124-10293-10303 

124-10293-10304 

124-10293-10305; 

124-10293-10307 

124-10293-10310; 

124-10293-10311 

124-10293-10312 

124-10293-10313 

124-10293-10314 

124-10293-10315 

124-10293-10316; 

124-10293-10316; 

124-10293-10323 

124-10293-10324 

124-10293-10325 

124-10293-10328; 

124-10293-10329; 

124-10293-10330; 

124-10293-10331 

124-10293-10332 

124-10293-10333 

124-10293-10334 

124-10293-10335 

124-10203-10336 

124-10293-10337 

124-10293-10338 

124-10293-10339 

124-10293-10341 


5;  10/2017 
9;  10/2017 
16;  10/2017 
4;  10/2017 
7;  10/2017 
2: 10/2017 
4;  10/2017 
6;  10/2017 
3;  10/2017  - 
1;  10/2017 
1;  10/2017 
1:10/2017 
2;  10/2017 
2;  10/2017 
5;  10/2017 
1;  10/2017 
2:  10/2017 
1: 10/2017 
1;  10/2017 
1;  10/2017 
1: 10/2017 
3;  10/2017 
5;  10/2017 
3: 10/2017 
9;  10/2017 
3: 10/2017 
19;  10/2017 
1;  10/2017 
3;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
1;  10/2017 
9;  10/2017 
11;  10/2017 
5;  10/2017 
2;  10/2017 
10;  10/2017 
2;  10/2017 
4;  10/2017 
7;  10/2017 
8;  10/2017 
2:  10/2017 
15: 10/2017 
3;  10/2017 
3;  10/2017 
212;  10/2017 
4: 10/2017 
5: 10/2017 
2;  10/2017 
7;  10/2017 
4;  10/2017 
18;  10/2017 
2:10/2017 
3;  10/2017 
7;  10/2017 
7;  10/2017 
2;  10/2017 
2: 10/2017 
1;  10/2017 
2;  10/2017 
11;  10/2017 
6;  10/2017 
7;  10/2017 
4;  10/2017 
7;  10/2017 
3;  10/2017 
2;  10/2017 
5;  10/2017 
10;  10/2017 
8:  10/2017 
26;  10/2017 
39;  10/2017 
23: 10/2017 


124-10293-10343 

124-10293-10345 

124-10293-10347 

124-10293-10348; 

124-10293-10349 

124-10293-10350 

124-10293-10351 

124-10293-10352 

124-10294-10151 

124-10294-10152 

124-10294-10186 

124-10297-10001 

124-10297-10002 

124-10297-10003 

124-10297-10005 

124-10297-10008 

124-10297-10011 

124-10297-10016; 

124-10297-10017 

124-10297-10021 

124-10297-10023 

124-10297-10031 

124-10297-10033 

124-10297-10038 

124-10297-10040; 

124-10297-10041 

124-10297-10042 

124-10297-10044 

124-10297-10054 

124-10297-10059; 

124-10297-10065 

124-10297-10077; 

124-10297-10078; 

124-10297-10062 

124-10297-10086; 

124-10297-10094 

124-10297-10098 

124-10297-10099 

124-10297-10107 

124-10297-10108; 

124-10297-10111 

124-10297-10112 

124-10297-10113 

124-10297-10114 

124-10297-10119 

124-10297-10120; 

124-10297-10124 

124-10297-10126; 

124-10297-10128 

124-10297-10129; 

124-10297-10130; 

124-10297-10132 

124-19297-10133 

124-10297-10134 

124-10302-10000; 

124-10302-10005 

124-10302-10006; 

124-10302-10007 

124-10302-10009; 

124-10302-10011 

124-10302-10134 

124-10302-10137 

124-10302-10143 

124-10302-10145 

124-10302-10160; 

124-10302-10172 

124-10302-10210 

124-10302-10212 

124-10302-10231 

124-10302-10240; 

124-10302-10241 

124-10302-10243 

124-10302-10244 

124-10302-10247 

124-10302-10253 

124-10302-10258; 


7;  10/2017 
29;  10/2017 
6;  10/2017 
1;  10/2017 
17;  10/2017 
13;  10/2017 
22;  10/2017 
4;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
7;  10/2017 
2;  10/2017 
49;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
14;  10/2017 
1;  10/2017 
5;  10/2017 
1;  10/2017 
3;  10/2017 
3: 10/2017 
5;  10/2017 
1: 10/2017 
20;  10/2017 
4: 10/2017 
2;  10/2017 
4;  10/2017 
3;  10/2017 
3: 10/2017 
2;  10/2017 
13;  10/2017 
7;  10/2017 
4;  10/2017 
1;  10/2017 
6;  10/2017 
1;  10/2017 
4: 10/2017 
27;  10/2017 
17;  10/2017 
15;  10/2017 
35;  10/2017 
2;  10/2017 
8;  10/2017 
17;  10/2017 
5;  10/2017 
7;  10/2017 
26;  10/2017 
13;  10/2017 
8;  10/2017 
69;  10/2017 
31: 10/2017 
8: 10/2017 
7;  10/2017 
8;  10/2017 
1;  10/2017 
5;  10/2017 
2;  10/2017 
2;  10/2017 
3;  10/2017 
6;  10/2017 
3;  10/2017 
16;  10/2017 
3;  10/2017 
3: 10/2017 
27;  10/2017 
1;  10/2017 
3;  10/2017 
7;  10/2017 
14;  10/2017 
1;  10/2017 
77;  10/2017 
9;  10/2017 
1;  10/2017 
1;  10/2017 


124-10302-10260:  1;  10/2017 
124-10312-10053:  4;  10/2017 
124-90022-10004:  8:  10/2017 
124-90022-10005;  1:  10/2017 
124-90022-10006:  3;  10/2017 
124-90022-10009:  3;  10/2017 
124-90022-10013: 1: 10/2017 
124-90022-10014: 1: 10/2017  ^ 

124-90022-10016;  1:  10/2017 
124-90022-10019:  4;  10/2017 
124-90022-10020:  2: 10/2017 
124-90022-10021;  2;  10/2017 
124-90022-10023;  2: 10/2017 
124-90022-10024;  1;  10/2017. 
124-90022-10025: 1;  10/2017 
124-90022-10030;  1;  10/2017 
124-90022-10032:  2;  10/2017 

HSCA  Documents:  Postponed  in  Part 

180-10141-10222;  2;  05/2001 
180-10142-10167;  1;  10/2017 
180-10143-10153:  8;  10/2017 

NARA-LBJ  Documents:  Postponed  in  Part 

177-10001-10296;  1;  10/2017 
177-10001-10437;  3;  10/2017 
177-10001-10466:  1;  10/2017 
177-10001-10473;  7;  10/2017 
177-10002-10022:  3;  10/2017 
177-10002-10025;  1:  10/2017 
177-10002-10069: 1;  10/2017 
177-10002-10070;  1;  10/2017 
177-10002-10072:  1;  10/2017 

State  Department  Documents:  Postponed  in 
Part 


19-10003-10059; 
19-10003-10076: 
19-10003-10077; 
19-10003-10230; 
19-10017-10228: 
19-10021-10413: 


1:  10/2017 
3;  10/2017 
3: 10/2017 
1;  10/2017 
5;  10/2017 
10;  10/2017 


NSA  Documents:  Postponed  in  Part 

44-10001-10127;  30;  10/2017 
44-10001-10153;  4;  10/2017 
44-10001-10158;  19;  10/2017 
44-10001-10159: 15;  10/2017 
44-10001-10164;  11;  10/2017 
44-10001-10169: 11;  10/2017 
44-10001-10170;  7;  10/2017 
44-10001-10172;  12: 10/2017 
44-10001-10173;  2;  10/2017 
44-10001-10174;  19;  10/2017 
44-10001-10193;  6;  10/2017 
44-10001-10200.  7;  10/2017 
44-10001-10202;  41;  10/2017 
44-10001-10203;  9;  10/2017 
44-10001-10206;  14;  10/2017 
44-10001-10210:  6: 10/2017 
44-10001-10263: 1;  10/2017 
44-10001-10264;  140, 10/2017 
44-10001-10269;  9;  10/2017 

Notice  of  Additional  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Federal 
Biueau  of  Investigation  records  are  now 
being  opened  in  full: 

124-00219-10207;  124-10197-10002;  124- 
10197-10004;  124-10197-10005;  124- 
10197-10006;  124-10197-10007;  124- 
10197-10011;  124-10197-10012: 124- 
10197-10013;  124-10197-10014;  124- 
10197-10015: 124-10197-10018;  124- 
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10197-10020: 

10197-10022: 

10197-10024: 

10197-10027: 

10197-100t9: 

10197-10032: 

10197-10034: 

10197-10036: 

10197-10038: 

10197-10040: 

10197-10043: 

10197-10047: 

10197-10049: 

10197-10051: 

10197-100S3: 

10197-10057: 

10197-10061: 

10197-10063: 

10197-10065: 

10197-1006S: 

10197-10071: 

10197-10073: 

10197-10076: 

10197-10079: 

10197-10061: 

10197-10064: 

10197-10067: 

10197-10090: 

10197-10093; 

10197-10095: 

10197-10097: 

10197-10361: 

1020O-10427: 

10200-104  30; 

10200-10433: 

10200-10437; 

10200-10440; 

10200-10448: 

10200-10452: 

10200-10458: 

10200-10460: 

10200-10462; 

10200-10465: 

10200-10468: 

10200-10479: 

10200-10481; 

10201-10406: 

10201-10410: 

10201-10412; 

10201-10414: 

10203-10299: 

10203-10301; 

10204-10234: 

10204-10236: 

10204-10238: 

10204-10240; 

10204-10242; 

10204-10244: 

10204-10246; 

10204-10251: 

10204-10253: 

10204-10255: 

10204-10338; 

10204-10343; 

10204-10345: 

10204-10347; 

10204-10350: 

10204-10352; 

10204-10355: 

10204-10357; 

10204-10359: 

10204-10361; 

10204-10365: 

10204-10369: 

10204-10372; 

10204-10374: 


124-10197-10021: 124- 
;  124-10197-10023;  124- 
: 124-10197-10025;  124- 
124-10197-10028: 124- 
124-10197-10031: 124- 
124-10197-10033;  124- 
124-10197-10035:  124- 
124-10197-10037;  124- 
124-10197-10039:  124- 
124-10197-10041:  124- 
124-10197-10045;  124- 
124-10197-10048;  124- 
124-10197-10050:  124- 
124-10197-10052;  124- 
124-10197-10055: 124- 
124-10197-10059;  124- 
124-10197-10062;  124- 
124-10197-10064: 124- 
124-10197-10067;  124- 
124-10197-10069:  124- 
124-10197-10072:  124- 
124-10197-10075:  124- 
124-10197-10078;  124- 
124-10197-10080;  124- 
124-10197-10083:  124- 
124-10197-10065;  124- 
124-10197-10089:  124- 
124-10197-10091;  124- 
124-10197-10094:  124- 
124-10197-10096:  124- 
124-10197-10277;  124- 
124-10197-10363:124- 
124-10200-10429:  124- 
124-10200-10432;  124- 
124-10200-10434:  124- 
124-10200-10438: 124- 
124-10200-10441;  124- 
124-10200-10451:  124- 
124-10200-10454:  124- 
124-10200-10459:  124- 
124-10200-10461:  124- 
124-10200-10464;  124- 
124-10200-10466:  124- 
124-10200-10469:  124- 
124-10200-10481:  124- 
124-10200-10482: 124- 
124-10201-10409;  124- 
124-10201-10411:  124- 
124-10201-10413:  124- 
124-10203-10298:  124- 
124-10203-10300:  124- 
124-10203-10302:  124- 
124-10204-10235: 124- 
124-10204-10237;  124- 
124-10204-10239: 124- 
124-10204-10241:  124- 
124-10204-10243: 124- 
124-10204-10245:  124- 
124-10204-10248;  124- 
124-10204-10252;  124- 
124-10204-10254;  124- 
124-10204-10256: 124- 
124-10204-10342;  124- 
124-10204-10344;  124- 
124-10204-10346;  124- 
124-10204-10348:  124- 
124-10204-10351;  124- 
124-10204-10354;  124- 
124-10204-10356:  124- 
124-10204-10358;  124- 
124-10204-10360: 124- 
124-10204-10364:  124- 
124-10204-10367;  124- 
124-10204-10371;  124- 
124-10204-10373:  124- 
124-10204-10375;  124- 


10204-10376; 
10204-10378; 
10204-10380; 
10204-10383; 
10204-10385; 
10204-10386: 
10204-10389: 
10204-10393: 
10204-10395: 
10204-10398: 
10204-10400. 
10204-10402; 
10204-10406; 
10204-10406: 
10204-10410: 
10204-10414; 
10204-10418: 
10204-10420: 
,  10204-10423: 
10204-10427; 
10204-10430: 
10205-10451; 
10206-10409: 
10206-10411: 
10206-10417; 
10206-10423; 
10206-10425: 
10206-10427; 
10206-10429: 
10206-10437: 
10206-10439: 
10206-10441: 
10206-10454: 
10206-10457; 
10207-10499; 
10206-10265; 
10206-10268; 
10208-10270; 
10206-10272: 
10206-10274: 
10208-10276: 
10206-10278; 
10206-10280; 
10208-10282: 
10206-10284: 
10206-10286: 
10208-10288; 
10208-10290; 
10206-10293: 
10208-10295: 
10206-10297; 
10206-10299: 
10206-10301: 
10206-10416; 
10206-10420: 
10209-10468; 
10209-10471: 
10209-10473: 
10211-10250; 
10211-10282; 
10211-10284: 
10211-10286; 
10211-10288: 
10211-10291: 
10211-10293; 
10211-10295: 
10211-10297: 
10211-10299; 
10211-10302; 
10211-10304: 
10211-10307: 
10211-10311; 
10211-10421: 
10211-10424; 
10211-10426: 
10211-10428; 


124-10204-10377; 124- 
124-10204-10379:  124- 
124-10204-10382: 124- 
124-10204-10384: 124- 
124-10204-10387;  124- 
124-10204-10388: 124- 
124-10204-10392;  124- 
124^10204-10394;  124- 
124-10204-10397;  124- 
124-10204-10399: 124- 
124-10204-10401: 124- 
124-10204-10405: 124- 
124-10204-10407;  124- 
124-10204-10409:  124- 
124-10204-10413: 124- 
124-10204-10416: 124- 
124-10204-10419;  124- 
124-10204-10422: 124- 
124-10204-10424;  124- 
124-10204-10428: 124- 
124-10204-10435;  124- 
124-10206-10405: 124- 
124-10206-10410: 124- 
124-10206-10412;  124- 
124-10206-10418;  124- 
124-10206-10424:  124- 
124-10206-10426: 124- 
124-10206-10428;  124- 
124-10206-10430:  124- 
124-10206-10438;  124- 
124-10206-10440:  124- 
124-10206-10442;  124- 
124-10206-10456: 124- 
124-10207-10496:124- 
124-10206-10264;  124- 
124-10206-10267;  124- 
124-10206-10269: 124- 
124-10206-10271;  124- 
124-10206-10273: 124- 
124-10206-10275:  124- 
124-10206-10277;  124- 
124-10206-10279;  124- 
124-10206-10281: 124- 
124-10206-10283;  124- 
124-10206-10285: 124- 
124-10206-10287;  124- 
124-10206-10289:  124- 
124-10208-10292:  124- 
124-10206-10294:  124- 
124-10206-10296: 124- 
124-10206-10298;  124- 
124-10206-10300;  124- 
124-10206-10402:  124- 
124-10208-10417:124- 
124-10209-10467;  124- 
124-1020»-10470;  124- 
124-10209-10472;  124- 
124-10209-10474:  124- 
124-10211-10281;  124- 
124-10211-10283:  124- 
124-10211-10285: 124- 
124-10211-10287: 124- 
124-10211-10289;  124- 
124-10211-10292: 124- 
124-10211-10294:124- 
124-10211-10296:124- 
124-10211-10298:  124- 
124-10211-10301:124- 
124-10211-10303: 124- 
124-10211-10306;  124- 
124-10211-10310: 124- 
124-10211-10420;  124- 
124-10211-10422:124- 
124-10211-10425:124- 
124-10211-10427:124- 
124-10211-10429: 124- 


10211-10432;  124-10211-10433: 124- 
10211-10436: 124-10211-10437;  124- 
10211-10438: 124-10211-10439;  124- 
10211-10440;  124-10211-10452;  124- 
10211-10453; 124-10212-10058: 124- 
10212-10392: 124-10212-10394;  124- 
10212-10395;  124-10212-10396;  124- 
10212-10396: 124-10212-10399;  124- 
10212-10400;  124-10212-10401;  124- 
10212-10404;  124-10212-10406;  124- 
10212-10407;  124-10212-10406; 124- 
10212-10409: 124-10212-10411: 124- 
10212-10412: 124-10212-10413;  124- 
10212-10414: 124-10212-10415: 124- 
10212-10416:  124-10212-10417; 124- 
10212-10418: 124-10212-10419: 124- 
10212-10421: 124-10212-10423;  124- 
10212-10424: 124-10212-10427: 124- 
10212-10435:  124-10213-10233: 124- 
10213-10235: 124-10213-10236: 124- 
10213-10243;  124-10213-10246;  124- 
10213-10250;  124-10213-10252; 124- 
10213-10254: 124-10213-10255; 124- 
10213-10259: 124-10213-10260;  124- 
10213-10262;  124-10213-10263; 124- 
10213-10264;  124-10213-10265;  124- 
10213-10266;  124-10213-10267;  124- 
10213-10268;  124-10213-10260;  124- 
10213-10270;  124-10213-10271;  124- 
10213-10272: 124-10213-10273: 124- 
10213-10274: 124-10213-10275: 124- 
1021»-10276: 124-10213-10277;  124- 
10213-10281: 124-10213-10282;  124- 
10213-10430: 124-10213-10433; 124- 
10213-10434:  124-10213-10437;  124- 
10213-10441;  124-10213-10442;  124- 
10213-10446;  124-10213-10448; 124- 
10213-10449: 124-10213-10450;  124- 
1021^-10451;  124-10213-10452;  124- 
10213-10453;  124-10213-10454;  124- 
10213-10455;  124-10213-10456;  124- 
10213-10457;  124-10213-10460;  124- 
10213-10463;  124-10213-10466;  124- 
10213-10467;  124-10213-10468;  124- 
10213-10469: 124-10213-10473;  124- 
10213-10474:  124-10213-10478;  124- 
10213-10480;  124-10213-10489;  124- 
10213-10490;  124-10213-10401;  124- 
10213-10493:  124-10213-10495;  124- 
10213-10496: 124-10213-10490: 124- 
10214-10027;  124-10214-10028;  124- 
10214-10028;  124-10214-10030;  124- 
10214-10032;  124-10214-10033;  124- 
10214-10034:  124-10214-10421:  124- 
10214-10422;  124-10214-10423;  124- 
10214-10463;  124-10214-10466;  124- 
10214-10468;  124-10214-10470: 124- 
10214-10473;  124-10214-10475;  124- 
10214-10476:  124-10214-10477;  124- 
10214-10478;  124-10214-10481;  124- 
10215-10004: 124-10215-10005;  124- 
10215-10006;  124-1021S-10007; 124- 
10215-10223:  124-10215-10224; 124- 
10215-10226: 124-10215-10231;  124- 
10215-10232;  124-10215-10233;  124- 
10215-10234;  124-10215-10237;  124- 
10215-10239;  124-10215-10240;  124- 
10215-10241: 124-10215-10242: 124- 
10215-10243;  124-10215-10244;  124- 
10215-10246: 124-10215-10247:  124- 
10215-10248;  124-10215-10249: 124- 
10215-10250:  124-10215-10252;  124- 
10215-10253:  124-10215-10255; 124- 
10215-10256;  124-10215-10257; 124- 
10215-10258;  124-10215-10259;  124- 
10215-10261: 124-10215-10262;  124- 
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10215-10263; 
10215-10268: 
10215-10270; 

10215-10272; 

10215-10274; 

10215-10277; 

10215-10279; 

10215-10281: 

10215-10286; 

10215-10291; 

10215-10294; 

10215-10296; 

10215-10303: 

10215-10305; 

10215-10308; 

10215-10310; 

10215-10315; 

10215-10318; 

10215-10320: 

10215-10356; 

10216-10394: 

10216-10397; 

10216-10399: 

10216-10403; 

10216-10410; 

10216-10415; 

10216-10419; 

10216-10421; 

10216-10441: 

10216-10447: 

10216-10456; 

10216-10458: 

10216-10464: 

10216-10473: 

10216-10492; 

10216-10499: 

10217-10104: 

10217-10108; 

10217-10112; 

10217-10119: 

10217-10125: 

10217-10127; 

10217-10129; 

10217-10131; 

10217-10135; 

10217-10138; 

10217-10141; 

10217-10144; 

10217-10146: 

10217-10148: 

10217-10151: 

10217-10155; 

10217-10157; 

10217-10159: 

10217-10161; 

10217-10164: 

10217-10166; 

10217-10168; 

10217-10171; 

10217-10179; 

10217-10181: 

10217-10184: 

10217-10187; 

10217-10189; 

10217-10192; 

10217-10194: 

10217-10197; 

10217-10199; 

10217-10201; 

10217-10203; 

10217-10205; 

10217-10207; 

10217-10209; 

10217-10211: 

10217-10213: 

10217-10215: 


124-10215-10267;  124- 
124-10215-10260;  124- 
124-10215-10271;  124- 
124-10215-10273;  124- 
124-10215-10275; 124^ 
124-10215-10278;  124- 
124-10215-10280;  124- 
124-10215-10283;  124- 
124-10215-10290;  124- 
124-10215-10293;  124- 
124-10215-10295;  124- 
124-10215-10302;  124- 
124-10215-10304;  124- 
124-10215-10306;  124- 
124-10215-10309;  124- 
124-10215-10314;  124- 
124-10215-10317;  124- 
124-10215-10319;  124- 
124-10215-10355;  124- 
124-10216-10242;  124- 
124-10216-10395; 124- 
124-10216-10398;  124- 
124-10216-10402;  124- 
124-10216-10405;  124- 
124-10216-10414;  124- 
124-10216-10418:  124- 
124-10216-10420;  124- 
124-10216-10433;  124- 
124-10216-10442;  124- 
124-10216-10453;  124- 
124-10216-10457;  124- 
124-10216-10462;  124- 
124-10216-10468;  124- 
124-10216-10489;  124- 
124-10216-10497;  124- 
124-10217-10101: 124- 
124-10217-10106;  124- 
124-10217-10111;  124- 
124-10217-10115:  124- 
124-10217-10121;  124- 
124-10217-10126: 124- 
124-10217-10128;  124- 
124-10217-10130: 124- 
124-10217-10134;  124- 
124-10217-10136;  124- 
124-10217-10139;  124- 
124-10217-10142;  124- 
124-10217-10145;  124- 
124-10217-10147;  124- 
124-10217-10149;  124- 
124-10217-10154;  124- 
124-10217-10156;  124- 
124-10217-10158: 124- 
124-10217-10160;  124- 
124-10217-10163;  124- 
124-10217-10165;  124- 
124-10217-10167; 124- 
124-10217-10169;  124- 
124-10217-10172;  124- 
124-10217-10180;  124- 
124-10217-10183; 124- 
124-10217-10186;  124- 
124-10217-10188;  124- 
124-10217-10191;  124- 
124-10217-10193: 124- 
124-10217-10196;  124- 
124-10217-10198: 124- 
124-10217-10200: 124- 
124-10217-10202;  124- 
124-10217-10204;  124- 
124-10217-10206;  124- 
124-10217-10208: 124- 
124-10217-10210;  124- 
124-10217-10212;  124- 
124-10217-10214;  124- 
124-10217-10216;  124- 


10217-10217; 

10217-10219; 

10217-10221; 

10217-10223: 

10217-10225: 

10217-10227; 

10217-10229; 

10217-10233; 

10217-10235; 

10217-10237; 

10217-10239; 

10217-10241; 

10217-10243: 

10217-10245; 

10217-10247; 

10217-10249; 

10217-10251; 

10217-10253: 

10217-10254; 

10217-10256; 

10217-10258; 

10217-10260: 

10217-10262; 

10217-10265; 

10217-10267; 

10217-10269; 

10217-10271; 

10217-10273; 

10217-10275: 

10217-10277; 

10217-10279; 

10217-10281; 

10217-10284; 

10217-10286; 

10217-10288: 

10217-10290; 

10217-10292; 

10217-10294; 

10217-10298; 

10217-10300, 

10217-10302: 

10217-10306; 

10217-10308; 

10217-10310; 

10217-10312; 

10217-10314; 

10217-10316; 

10217-10318; 

10217-10320; 

10217-10322; 

10217-10324; 

10217-10326: 

10217-10328; 

10217-10330; 

10217-10332; 

10217-10335; 

10217-10337; 

10217-10339; 

10217-10341; 

10217-10344; 

10217-10346; 

10217-10348; 

10217-10350; 

10217-10352; 

10217-10354; 

10217-10356; 

10218-10014: 

10218-10016; 

10219-10200: 

10219-10202; 

10219-10208; 

10219-10210; 

10219-10212: 

10219-10217; 

10219-10221; 

10219-10224; 


124-10217-10218;  124- 
124-10217-10220;  124- 
124-10217-10222;  124- 
124-10217-10224;  124- 
124-10217-10226;  124- 
124-10217-10228: 124- 
124-10217-10231;  124- 
124-10217-10234;  124- 
124-10217-10236;  124- 
124-10217-10238;  124- 
124-10217-10240: 124- 
124-10217-10242;  124- 
124-10217-10244;  124- 
124-10217-10246;  124- 
124-10217-10248;  124- 
124-10217-10250;  124- 
124-10217-10252; 124- 
124-10217-10253: 124- 
124-10217-10255;  124- 
124-10217-10257;  124- 
124-10217-10259;  124- 
124-10217-10261;  124- 
124-10217-10264;  124- 
124-10217-10266;  124- 
124-10217-10268;  124- 
124-10217-10270;  124- 
124-10217-10272;  124- 
124-10217-10274;  124- 
124-10217-10276;  124- 
124-10217-10278: 124- 
124-10217-10280: 124- 
124-10217-10282;  124- 
124-10217-10285;  124- 
124-10217-10287;  124- 
124-10217-10289:  124- 
124-10217-10291;  124- 
124-10217-10293: 124- 
124-10217-10296;  124- 
124-10217-10299;  124- 
124-10217-10301;  124- 
124-10217-10305;  124- 
124-10217-10307; 124- 
124-10217-10309;  124- 
124-10217-10311;  124- 
124-10217-10313;  124- 
124-10217-10315;  124- 
124-10217-10317; 124- 
124-10217-10319;  124- 
124-10217-10321;  124- 
124-10217-10323;  124- 
124-10217-10325: 124- 
124-10217-10327;  124- 
124-10217-10329: 124- 
124-10217-10331;  124- 
124-10217-10333:  124- 
124-10217-10336;  124- 
124-10217-10338;  124- 
124-10217-10340: 124- 
124-10217-10342;  124- 
124-10217-10345;  124- 
124-10217-10347;  124- 
124-10217-10349; 124- 
124-10217-10351;  124- 
124-10217-10353;  124- 
124-10217-10355: 124- 
124-10217-10357;  124- 
124-10218-10015;  124- 
124-10219-10199;  124- 
124-10219-10201;  124- 
124-10219-10206: 124- 
124-10219-10209: 124- 
124-10219-10211;  124- 
124-10219-10215;  124- 
124-1021»-10219;  124- 
124-10219-10223;  124- 
124-10219-10225;  124- 


10219-10230: 

10219-10232: 

1021»-10235: 

10219-10238; 

10219-10246; 

10219-10248; 

1021»-10256; 

10220-10069; 

10220-10072; 

10220-10074; 

10220-10077; 

10220-10080; 

10220-10082: 

10220-10084; 

10220-10086; 

10220-10089; 

10220-10091; 

10220-10093; 

10220-10096; 

10220-10098; 

10220-10100; 

10220-10102: 

10220-10105: 

10220-10107; 

10220-10111; 

10220-10113: 

10220-10169; 

10220-10171; 

10220-10173; 

10220-10175; 

10220-10178: 

10220-10180; 

10220-10182: 

10220-10185; 

10220-10187; 

10220-10189; 

10220-10191; 

10220-10193; 

10220-10195: 

10220-10197; 

10220-10199: 

10220-10201; 

10220-10203: 

10220-10206: 

10220-10208; 

10220-10210: 

10220-10212; 

10220-10214: 

10220-10216: 

10220-10218; 

10220-10220; 

10220-10222; 

10220-10224; 

10220-10227; 

10220-10229; 

10220-10231; 

10220-10233; 

10220-10235: 

10220-10237; 

10220-10240; 

10220-10242: 

10220-10244; 

10220-10249; 

10220-10252; 

10220-10254; 

10220-10256; 

10220-10258: 

10220-10260; 

10220-10262; 

10220-10264; 

10220-10266; 

10220-10268: 

10220-10270; 

10220-10272; 

10220-10274; 

10220-10276; 


124-10219-10231:  124- 
124-10219-10233;  124- 
124-10219-10236;  124- 
124-10219-10239;  124- 
124-10219-10247;  124- 
124-10219-10249;  124- 
124-10219-10258: 124- 
124-10220-10071;  124- 
124-10220-10073;  124- 
124-10220-10076:  124- 
124-10220-10078;  124- 
124-10220-10081: 124- 
124-10220-10083;  124- 
124-10220-10085;  124- 
124-10220-10088;  124- 
124-10220-10090;  124- 
124-10220-10092;  124- 
124-10220-10095;  124- 
124-10220-10097;  124- 
124-10220-10099;  124- 
124-10220-10101;  124- 
124-10220-10104;  124- 
124-10220-10106;  124- 
124-10220-10109;  124- 
124-10220-10112: 124- 
124-10220-10114;  124- 
124-10220-10170;  124- 
124-10220-10172;  124- 
124-10220-10174;  124- 
124-10220-10177;  124- 
124-10220-10179: 124- 
124-10220-10181;  124- 
124-10220-10183;  124- 
124-10220-10186;  124- 
124-10220-10188: 124- 
124-10220-10190;  124- 
124-10220-10192;  124- 
124-10220-10194;  124- 
124-10220-10196;  124- 
124-10220-10198:  124- 
124-10220-10200;  124- 
124-10220-10202:  124- 
124-10220-10204:  124- 
124-10220-10207;  124- 
124-10220-10209: 124- 
124-10220-10211;  124- 
124-10220-10213;  124- 
124-10220-10215;  124- 
124-10220-10217;  124- 
124-10220-10219;  124- 
124-10220-10221:  124- 
124-10220-10223;  124- 
124-10220-10226:  124- 
124-10220-10228;  124- 
124-10220-10230;  124- 
124-10220-10232;  124- 
124-10220-10234;  124- 
124-10220-10236;  124- 
124-10220-10239: 124- 
124-10220-10241;  124- 
124-10220-10243;  124- 
124-10220-10246;  124- 
124-10220-10251;  124- 
124-10220-10253;  124- 
124-10220-10255;  124- 
124-10220-10257;  124- 
124-10220-10259;  124- 
124-10220-10261:  124- 
124-10220-10263:  124- 
124-10220-10265;  124- 
124-10220-10267;  124- 
124-10220-10269; 124- 
124-10220-10271;  124- 
124-10220-10273;  124- 
124-10220-10275;  124- 
124-10220-10277;  124- 
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10220-10278 

10220-10280 

10220-10282 

10220-10284 

10220-10286 

10220-10288: 

10220-10290; 

10220-10293 

10220-10295 

10220-10300; 

10220-10435 

10220-10437 

10220-10442 

10220-10479 

10220-10488 

10220-10490; 

10220-10496 

10220-10499 

10221-10068 

10221-10070; 

10221-10074 

10221-10077 

10221-10080; 

10221-10082 

10222-10027 

10222-10029 

10222-10031 

10222-16033 

10222-10035 

10222-10037 

10222-10039 

10222-10042 

10222-10044 

10222-10047 

10222-10050; 

10222-100S4 

10222-10058 

10222-10084 

10222-10086 

10222-10089 

10222-10091 

10222-10094 

10222-10096 

10222-10098 

10222-10100 

10222-10102 

10222-10104 

10222-10106 

10222-10109 

10222-10111 

10222-10115 

10222-10119 

10222-10121 

10222-10124 

10222-10126 

10222-10477 

10222-10479; 

10222-10486 

10222-10488 

10222-10490; 

10223-10311 

10223-10313 

10223-10315 

10223-10317 

10223-10320 

10223-10322 

10223-10325 

10223-10328 

10223-10332 

10223-10334 

10223-10336 

10223-10343 

10223-10347 

10223-10358 

10223-10360; 

10223-10364 


124-10220-10279; 
124-10220-10281 
124-10220-10283 
124-10220-10285 
124-10220-10287 
124-10220-10289; 
124-10220-10292 
124-10220-10294 
124-10220-10298 
124-10220-10302 
124-10220-10436 
124-10220-10438 
124-10220-10443 
124-10220-10487 
124-10220-10489 
124-10220-10494 
124-10220-10498 
124-10221-10067 
124-10221-10069 
124-10221-10073 
124-10221-10075 
124-10221-10079 
124-10221-10081 
124-10221-10084 
124-10222-10028 
124-10222-10030 
124-10222-10032 
124-10222-10034 
124-10222-10036 
124-10222-10038; 
124-10222-10040 
124-10222-10043 
124-10222-10045 
124-10222-10049 
124-10222-10051 
124-10222-10056 
124-10222-10083 
124-10222-10085 
124-10222-10088 
124-10222-10090 
124-10222-10092 
124-10222-10095 
124-10222-10097 
124-10222-10099 
124-10222-10101 
124-10222-10103 
124-10222-10105 
124-10222-10107 
124-10222-10110 
124-10222-10113 
124-10222-10118 
124-10222-10120 
124-10222-10122 
124-10222-10125 
124-10222-10127 
124-10222-10478 
124-10222-10483 
124-10222-10487 
124-10222-10489 
124-10222-10492 
124-10223-10312 
124-10223-10314 
124-10223-10316 
124-10223-10318 
124-10223-10321 
124-10223-10324 
124-10223-10326 
124-10223-10329; 
124-10223-10333 
124-10223-10335 
124-10223-10341 
124-10223-10346 
124-10223-10357 
124-10223-10359 
124-10223-10361 
124-10223-10368 


124- 

10223-10369 

124- 

10223-10371 

124- 

10223-10376 

124- 

10223-10378 

124- 

10223-10380 

124- 

10223-10383 

124- 

10223-10385 

124- 

10223-10388 

124- 

10223-10390 

124- 

10223-10392 

124- 

10223-10394 

124- 

10223-10396 

124- 

10223-10399 

124- 

10223-10402 

124- 

10223-10405 

124- 

10223-10409 

124- 

10223-10411 

124- 

10223-10415 

124- 

10223-10428 

124- 

10223-10434 

124- 

10223-10437 

124- 

10223-10440 

124- 

10223-10442 

124- 

10223-10452 

124- 

10223-10454 

124- 

10223-10457 

124- 

10223-10463 

124- 

10223-10465 

124- 

10223-10468 

124- 

10224-10025 

124- 

10224-10028 

124- 

10224-10034 

124- 

10226-10139 

124- 

10226-10142 

124- 

10226-10145 

124- 

10226-10147 

124- 

10226-10154 

124- 

10226-10158 

124- 

10226-10162 

124- 

10226-10168 

124- 

10226-10172 

124- 

10226-10178 

124- 

10226-10194 

124- 

10226-10196 

124- 

10226-10198 

124- 

10226-10200 

124- 

10226-10203 

124- 

10226-10205 

124- 

10226-10212 

124- 

10226-10214 

124- 

10226-10217 

124- 

10226-10219 

124- 

10226-10221 

124- 

10226-10256 

124- 

10226-10261 

124- 

10226-10263 

124- 

10227-10407 

124- 

10236-10460 

124- 

10277-10290 

124- 

10277-10295 

124- 

10277-10301 

124- 

10277-10307 

124- 

10278-10075 

124- 

10278-10078 

124- 

10278-10080 

124- 

10278-10084 

124- 

10278-10088 

124- 

10278-10092 

124- 

10278-10095 

124- 

10278-10100 

124- 

10278-10108 

124- 

10278-10111 

124- 

10278-10112 

124- 

10278-10119 

124- 

10278-10125 

124- 

10278-10133 

124-10223-10370 

124-10223-10372 

124-10223-10377 

124-10223-10379 

124-10223-10381 

124-10223-10384 

124-10223-10387 

124-10223-10389; 

124-10223-10391 

124-10223-10393 

124-10223-10395 

124-10223-10398 

124-10223-10400; 

124-10223-10403 

124-10223-10408 

124-10223-10410 

124-10223-10413 

124-10223-10416 

124-10223-10432 

124-10223-10435 

124-10223-10438 

124-10223-10441 

124-10223-10450 

124-10223-10453 

124-10223-10455 

124-10223-10462 

124-10223-10464 

124-10223-10467 

124-10223-10470 

124-10224-10026 

124-10224-10033 

124-10226-10138 

124-10226-10140 

124-10226-10143 

124-10226-10146 

124-10226-10150 

124-10226-10155 

124-10226-10160; 

124-10226-10163 

124-10226-10170 

124-10226-10177 

124-10226-10193 

124-10226-10195 

124-10226-10197 

124-10226-10199 

124-10226-10201 

124-10226-10204 

124-10226-10207 

124-10226-10213 

124-10226-10215 

124-10226-10218 

124-10226-10220 

124-10226-10222 

124-10226-10260 

124-10226-10262 

124-10226-10264 

124-10236-10457 

124-10277-10287 

124-10277-10292 

124-10277-10296 

124-10277-10306; 

124-10278r-10071 

124-10278-10076 

124-10278-10079; 

124-10278-10083 

124-10278-10085 

124-10278-10090, 

124-10278-10093 

124-10278-10098 

124-10278-10101 

124-10278-10110 

124-10278-10112 

124-10278-10115 

124-10278-10121 

124-10278-10127 

124-10278-10134 


124- 

10278-10219 

124- 

10278-10223 

124- 

10278-10225 

124- 

10278-10227 

124- 

10278-10230 

124- 

10278-10233 

124- 

10278-10235 

124- 

10278-10237 

124- 

10278-10238 

124- 

10278-10239 

124- 

10278-10240 

124- 

10278-10241 

124- 

10278-10243 

124- 

10278-10245 

124- 

10278-10247 

124- 

.  10278-10249 

124- 

10278-10251 

124- 

10278-10254 

124- 

10278-10256 

124- 

10278-10258 

124- 

10278-10261 

124- 

10278-10265 

124-  . 

10278-10267 

124- 

10278-10269 

124- 

10278-10272 

124- 

10278-10274 

124- 

10278-10277 

124- 

10278-10280 

124- 

10278-10283 

124- 

10278-10287 

124- 

10278-10308 

124- 

10278-10310 

124- 

10278-10313 

124- 

10278-10315 

124-   . 

10278-10317 

124- 

10278-10320 

124- 

10278-10325 

124- 

10278-10329 

124- 

10278-10332 

124- 

10278-10334 

124- 

10278-10336 

124- 

10278-10338 

124- 

10278-10341 

124- 

10278-10343 

124- 

10278-10345 

124- 

10278-10348 

124- 

10278-10350 

124- 

10278-10352 

124- 

10278-10354 

124- 

10278-10357 

124- 

10278-10359 

124- 

10278-10361 

124- 

10278-10363 

124- 

10278-10367 

124- 

10278-10369 

124- 

10278-10372 

124- 

10278-10374 

124- 

10278-10378 

124- 

10278-10380 

124- 

10279-10140 

124- 

10279-10142 

124- 

10279-10147 

124- 

10279-10149 

124- 

10279-10187 

124- 

10279-10189 

124- 

10279-10191 

124- 

10280-10122 

124- 

10280-10126 

124- 

10280-10129 

124- 

10280-10163 

124- 

10282-10006 

124- 

10282-10017 

124- 

10282-10020 

124- 

10282-10023 

124- 

10282-10026 

124- 

10282-10034 

124-10278-10220 

124-10276-10224 

124-10278-10226 

124-10278-10228 

124-10278-10232 

124-10278-10234 

124-10278-10236 

124-10278-10237 

124-10278-10239 

124-10278-10240 

124-10278-10241 

124-10278-10242 

124-10278-10244 

124-10278-10246 

124-10278-10248 

124-10278-10250; 

124-10278-10252 

124-10278-10255 

124-10278-10257 

124-10278-10260 

124-10278-10262 

124-10278-10266 

124-10278-10268 

124-10278-10270 

124-10278-10273 

124-10278-10275 

124-10278-10279 

124-10278-10281 

124-10278-10286 

124-10278-10307 

124-10278-10309 

124-10278-10311 

124-10278-10314 

124-10278-10316 

124-10278-10318 

124-10278-10323 

124-10278-10327 

124-10278-10330 

124-10278-10333 

124-10278-10335 

124-10278-10337 

124-10278-10339 

124-10278-10342 

124-10278-10344 

124-10278-10346 

124-10278-10349; 

124-10278-10351 

124-10278-10353 

124-10278-10355 

124-10276-10358 

124-10278-10360. 

124-10278-10362 

124-10278-10364 

124-10278-10368 

124-10278-10371 

124-10278-10374 

124-10278-10375 

124-10278-10379 

124-10278-10381 

124-10279-10141 

124-10279-10146 

124-10279-10148 

124-10279-10186 

124-10279-10188 

124-10279-10190 

124-10280-10120 

124-10280-10125 

124-10280-10128 

124-10280-10130 

124-10282-10004 

124-10282-10012 

124-10282-10018; 

124-10282-10022 

124-10282-10025 

124-10282-10028 

124-10282-10039 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
1^4- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10282-10053; 

10282-10062; 

10282-10065; 

10282-10070; 

10282-10073: 

10282-10079; 

10282-10081; 

10282-10087t 

10282-10153; 

10282-10155; 

10282-10157; 

10282-10159; 

10282-10162; 

10282-10164: 

10282-10171; 

10282-10173; 

10282-10177; 

10282-10180; 

10282-10182; 

10282-10184; 

10282-10186: 

10282-10193; 

10282-10198; 

10282-10200; 

10282-10202: 

10282-10204; 

10282-10208: 

10282-10211: 

10282-10225; 

10282-10228; 

10283-10000; 

10283-10002; 

10283-10004; 

10283-10006; 

10283-10008: 

10283-10042; 

10283-10045; 

10283-10048; 

10283-10051: 

10283-10055; 

10283-10060: 

10283-10068; 

10283-10074: 

10283-10079; 

10283-10082; 

10283-10086: 

10283-10089; 

10283-10092: 

10283-10099; 

10283-10143; 

10283-10154; 

10283-10161; 

10283-10163; 

10283-10169; 

10283-10172; 

10283-10175; 

10283-10180. 

10283-10184; 

10283-^0186; 

10283-10189; 

10283-10195: 

10283-10201; 

10283-10211; 

10283-10216: 

10284-10017; 

10284-10024; 

10284-10026: 

10284-10034: 

10284-10036: 

10284-10039; 

10284-10214; 

10284-10218: 

10284-10221; 

10284-10223; 

10284-10226; 

10284-10230; 


124-10282-10057;  124- 
124-10282-10063;  124- 
124-10282-10069;  124- 
124-10282-10071;  124- 
124-10282-10077;  124- 
124-10282-10079: 124- 
124-10282-10082;  124- 
124-10282-10152;  124- 
124-10282-10154;  124- 
124-10282-10156; 124- 
124-10282-10158;  124- 
124-10282-10160: 124- 
124-10282-10163:  124- 
124-10282-10169;  124- 
124^10282-10172;  124- 
124-10282-10176;  124- 
124-10282-10178;  124- 
124-10282-10181;  124- 
124-10282-10183: 124- 
124-10282-10185;  124- 
124-10282-10187; 124- 
124-10282-10196: 124- 
124-10282-10199;  124- 
124-10282-10201;  424- 
124-10282-10203: 124- 
124-10282-10207;  124- 
124-10282-10210;  124- 
124-10282-10218;  124- 
124-10282-10226;  124- 
124-10282-10229: 124- 
124-10283-10001; 124- 
124-10283-10003;  124- 
124-10283-10005;  124- 
124-10283-10007;  124- 
124-10283-10011;  124- 
124-10283-10043: 124- 
1Z4-1 0283-1 0046;  124- 
124-10283-10049;  124- 
124-10283-10053;  124- 
124-10283-10056:  124- 
124-10283-10063;  124- 
124-10283-10072:  124- 
124-10283-10075: 124- 
124-10283-10080;  124- 
124-10283-10085;  124- 
124-10283-10087;  124- 
124-10283-10091;  124- 
124-10283-10094;  124- 
124-10283-10140; 124- 
124-10283-10152;  124- 
124-10283-10155;  124- 
124-10283-10162;  124- 
124-10283-10168: 124- 
124-10283-10170;  124- 
124-10283-10174;  124- 
124-10283-10179;  124- 
124-10283-10183: 124- 
124-10283-10185;  124- 
124-10283-10187;  124- 
124-10283-10191:  124- 
124-10283-10198; 124- 
124-10283-10209;  124- 
124-10283-10212;  124- 
124-10283-10217;  124- 
124-10284-10018;  124- 
124-10284-10025;  124- 
124-10284-10027;  124- 
124-10284-10035;  124- 
124-10284-10038:  124- 
124-10284-10212;  124- 
124-10284-10216:  124- 
124-10284-10219;  124- 
124-10284-10222;  124- 
124-10264-10224;  124- 
124-10284-10228;  124- 
124-10284-10231;  124- 


10284-10232; 124-10284-10233;  124- 
10284-10234;  124-10284-10235: 124- 
10284-10237;  124-10284-10238;  124- 
10284-10239; 124-10284-10240;  124- 
10284-10242;  124-10284-10243;  124- 
10284-10244; 124-10284-10245;  124- 
10284-10247;  124-10284-10248; 124- 
10284-10249;  124-10284-10250;  124- 
10284-10251: 124-10284-10252: 124- 
10284-10255: 124-10284-10256;  124- 
10284-10257;  124-10284-10258;  124- 
10284-10259: 124-10284-10260: 124- 
10284-10261; 124-10284-10262;  124- 
10284-10263;  124-10284-10264;  124- 
10284-10266;  124-10284-10271;  124- 
10284-10272: 124-10284-10273;  124- 
10284-10275;  124-10284-10277;  124- 
10284-10278;  124-10284-10279;  124- 
10284-10281;  124-10284-10282: 124- 
10284-10390: 124-10284-10395;  124- 
10284-10396;  124-10284-10398;  124- 
10284-10399;  124-10284-10405;  124- 
10284-10408;  124-10284-10409;  124- 
10284-10410; 124-10284-10411;  124- 
10284-10414: 124-10284-10416: 124- 
10281-10417;  124-10284-10418;  124- 
10284-10419:  124-10284-10420:  124- 
10284-10421:  124-10284-10422;  124- 
10284-10423:  124-10284-10424;  124- 
10284-10425: 124-10284-10426: 124- 
10284-10429;  124-10284-10430;  124- 
10284-10432;  124-10284-10433;  124- 
10284-10435:  124-10284-10436;  124- 
10284-10437;  124-10284-10438:  124- 
10284-10440;  124-10284-10444;  124- 
10284-10446;  124-10284-10448; 124- 
10284-10450; 124-10284-10452;  124- 
10284-10453;  124-10284-10455: 124- 
10284-10456;  124-10284-10458;  124- 
10284-10459;  124-10285-10081;  124- 
10285-10082;  124-10285-10083;  124- 
10285-10084; 124-10285-10085:  124- 
10285-10086; 124-10285-10087;  124- 
10285-10088;  124-10285-10089: 124- 
10285-10090; 124-10285-10091;  124- 
10285-10148; 124-10285-10149;  124- 
10285-10150;  124-10285-10151;  124- 
10285-10152;  124-1028S-10160:  124- 
10285-10161; 124-10285-10162;  124- 
10285-10163: 124-10285-10164:  124- 
10285-10165;  124-10285-10166;  124- 
10285-10167;' 124-10285-10168;  124- 
10285-10169; 124-10285-10170;  124- 
10285-10171: 124-10285-10172: 124- 
10285-10173;  124-10285-10175: 124- 
10285-10177;  124-10285-10179;  124- 
10285-10180;  124-10285-10323:  124- 
10285-10466; 124-10286-10000;  124- 
10286-10001; 124-10286-10003;  124- 
10286-10006:  124-10286-10007;  124- 
10286-10010;  124-10286-10012;  124- 
10286-10013;  124-10286-10014: 124- 
10286-10016;  124-10286-10017;  124- 
10286-10019;  124-10286-10020;  124- 
10286-10021; 124-10286-10024;  124- 
10286-10026: 124-10286-10028;  124- 
10286-10034;  124-10286-10035;  124- 
10286-10036;  124-10286-10037;  124- . 
10286-10038; 124-10286-10041;  124- 
10286-10073:  124-10286-10074;  124- 
10286-10076: 124-10286-10079: 124- 
10286-10080;  124-10286-10081;  124- 
10286-10086: 124-10286-10088:  124- 
10286-10089;  124-10286-10090;  124- 
10286-10091;  124-10286-10093;  124- 
1028&-10094;  124-10286-10096;  124- 


10286-10097; 

10286-10292; 

10286-10297: 

10286-10302; 

10286-10305; 

10286-10307; 

10286-10310; 

10286-10313; 

10286-10316; 

10286-10318; 

10286-10320; 

10286-10322: 

10286-10324: 

10286-10327; 

10286-10329: 

10286-10332; 

10286-10341; 

10286-10349; 

10286-10355; 

10286-10359: 

10286-10361; 

10286-10365: 

10286-10375: 

10286-10377; 

10286-10379; 

10286-10381: 

10286-10384: 

10286-10387: 

10286-10390; 

10286-10393; 

10286-10465: 

10286-10467; 

10286-10469: 

10286-10473; 

10286-10478: 

10286-10481; 

10286-10485; 

10286-10488; 

10286-10491; 

10286-10495; 

10286-10497; 

10287-10002: 

10287-10008: 

10287-10011: 

10287-10015, 

10287-10017; 

10287-10019; 

10287-10021; 

10287-10023; 

10287-10025: 

10287-10027; 

10287-10029; 

10287-10031; 

10287-10033; 

10287-10048; 

10287-10051; 

10287-10150; 

10287-10154; 

10287-10157; 

10287-10165; 

10287-10168; 

10287-10172: 

10287-10194; 

10287-10200: 

10287-10203: 

10287-10214; 

10287-10217; 

10287-10220: 

10287-10224; 

10287-10226; 

10287-10229; 

10287-10231; 

10287-10235: 

10287-10238: 

10287-10339: 

10287-10345; 


124-10286-10099;  124- 
124-10286-10294: 124- 
124-10286-10300, 124- 
124-10286-10303; 124- 
124-10286-10306: 124- 
124-10286-10309;  124- 
124-10286-10311;  124- 
124-10286-10315:  124- 
124-10286-10317; 124- 
124-10286-10319;  124- 
124-10286-10321: 124- 
124-10286-10323;  124- 
124-10286-10325;  124- 
124-10286-10328;  124- 
124-10286-10330, 124- 
124-10286-10335;  124- 
124-10286-10348: 124- 
124-10286-10352;  124- 
124-10286-10358;  124- 
124-10286-10360:  124- 
124-10286-10363: 124- 
124-10286-10372;  124- 
124-10286-10376;  124- 
124-10286-10378;  124- 
124-10286-10380:  124- 
124-10286-10382;  124- 
124-10286-10386;  124- 
124-10286-10388;  124- 
124-10286-10392;  124- 
124-10286-10394;  124- 
124-10286-10466;  124- 
124-10286-10468:  124- 
124-10286-10472;  124- 
124-10286-10475:  124- 
124-10286-10479;  124- 
124-10286-10483;  124- 
124-10286-10487;  124- 
124-10286-10490:  124- 
124-10286-10492;  124- 
124-10286-10496;  124- 
124-10286-10498;  124- 
124-10287-10003:  124- 
>24-l  0287-1 0010:  124- 
124-10287-10012: 124- 
124-10287-10016:  124- 
124-10287-10018;  124- 
124-10287-10020;  124- 
124-10287-10022:  124- 
124-10287-10024:  124- 
124-10287-10026;  124- 
124-10287-10028: 124- 
124-10287-10030;  124- 
124-10287-10032: 124- 
124-10287-10037: 124- 
124-10287-10049: 124- 
124-10287-10055;  124- 
124-10287-10152: 124- 
124-10287-10156;  124- 
124-10287-10163: 124- 
124-10287-10166;  124- 
124-10287-10170;  124- 
124-10287-10193:  124- 
124-10287-10199;  124- 
124-10287-10201;  124- 
124-10287-10211: 124- 
124-10287-10216: 124- 
124-10287-10217;  124- 
124-10287-10222;  124- 
124-10287-10225;  124- 
124-10287-10227;  124- 
124-10287-10230;  124- 
124-10287-10233;  124- 
124-10287-10236;  124- 
124-10287-10244: 124- 
124-10287-10344;  124- 
124-10287-10346; 124- 
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10287-10349 

10287-10352 

10287-10362 

10287-10364 

10287-10367 

10287-10370; 

10287-10372 

10287-10374 

10287-10381 

10287-10384 

10287-10386; 

10287-10389; 

10287-10397 

10288-10424 

10286-10434 

10286-10446 

10286-10453 

10286-10457 

10286-10461 

10286-10466 

10288-10472 

10286-10476 

10286-10482 

10286-10486 

10286-10486 

10286-10492 

10266-10499: 

10289-10189; 

10289-10199 

10289-10204 

10289-10206 

10289-10215 

10289-10216 

10289-10221 

10289-10232 

10289-10239 

10289-10246 

10289-10246 

10289-10255 

10289-10258 

10289-10267 

10289-10269 

10289-10271 

10289-10277 

10289-10282 

10289-10266 

10289-10293 

10289-10296 

10289-10300 

10289-10305 

10289-10306 

10269-10314 

10289-10317 

10289-10323 

10289-10327 

10289-10326 

10289-10330 

10289-10335 

10289-10468 

10289-10471 

10289-10473 

10289-10475 

10289-10477 

10289-10479; 

10289-10481 

10289-10483 

10289-10485 

10290-10001 

10290-10003 

10290-10006 

10290-10009 

10290-10013 

10290-10015 

10290-10017 

10290-10024 

10290-10026 


124-10287-10351 

124-10287-10355 

124-10287-10363 

124-10267-10366 

124-10287-10369 

124-10287-10371 

124-10287-10373 

124-10287-10376; 

124-10287-10382 

124-10287-10385 

124-10287-10386 

124-10287-10390; 

124-10286-10248 

124-10286-10430 

124-10286-10442 

124-10286-10447 

124-10286^10455 

124-10288-10460 

124-10288-10462 

124-10286-10467 

124-10288-10474 

124-10288-10478; 

124-10288-10485 

124-10286-10487 

124-10266-10489; 

124-10288-10497 

124-10289-10164 

124-10289-10199 

124-10289-10203 

124-10289-10207 

124-10289-10213 

124-10289-10217 

124-10289-10219 

124-10289-10227 

124-10289-10234 

124-10269-10242 

124-10289-10247 

124-10289-10249 

124-10289-10257 

124-10289-10264 

124-10289-10268 

124-10289-10270 

1 24-10289-1 02f 3 

124-10289-10280 

124-10289-10284 

124-10269-10288 

124-10269-10295 

124-10289-10299 

124-10289-10302 

124-10289-10307 

124-10289-10309; 

124-10289-10315 

124-10289-10318 

124-10289-10326 

124-10289-10327 

124-10269-10329 

124-10289-10331 

124-10289-10467 

124-10289-10470 

124-10289-10472 

124-10289-10474 

124-10289-10476 

124-10269-10478; 

124-10289-10480; 

124-10289-10482 

124-10289-10464 

124-10289-20469; 

124-10290-10002 

124-10290-10004 

124-10290-10006 

124-10290-10012 

124-10290-10014 

124-10290-10016 

124-10290-10019 

124-10290-10025 

124-10290-10026 


124- 

10290-10028 

124- 

10290-10034 

124- 

10290-10144 

124- 

10290-10163 

124- 

10290-10169 

124- 

10290-10170- 

124- 

10290-10172 

124- 

10290-10348 

124- 

10290-10353. 

124- 

10290-10355: 

124- 

10290-10360: 

124- 

10290-10363: 

124- 

10290-10369: 

124- 

10290-10371: 

124- 

10290-10373: 

124- 

10290-10378: 

124- 

10290-10383: 

124- 

10290-10386: 

124- 

10290-10389: 

124- 

10290-10392: 

124- 

10290-10400: 

124- 

10290-10410: 

124- 

10290-10439: 

124- 

10290-10448: 

124- 

10290-10450; 

124- 

10290-10452; 

124- 

10290-10455: 

124- 

10290-10462; 

124- 

10290-10466; 

124- 

10290-10468: 

124-  ' 

10290-10472; 

124- 

10290-10480: 

124- 

10290-10466: 

124- 

10291-10262; 

124- 

10291-10270; 

124- 

10291-10272: 

124- 

10291-10274; 

124- 

10291-10276; 

124- 

10291-10278; 

124- 

10291-10280; 

124- 

10291-10282: 

124- 

10291-10284; 

124- 

10291-10286; 

124- 

10291-10290; 

124- 

10291-10294; 

124- 

10291-10301; 

124- 

10292-10085; 

124- 

10292-10067; 

124- 

10292-10089: 

124- 

10292-10092: 

124- 

10292-10095: 

124- 

10292-10099; 

124- 

10292-10102: 

124- 

10292-10104: 

124- 

10292-10107; 

124- 

10292-10109; 

124- 

10292-10113: 

124- 

10292-10119: 

124- 

10292-10121: 

124- 

10292-10123; 

124- 

10292-10125; 

124- 

10292-10127; 

124-  . 

10292-10129: 

124- 

10292-10134; 

124- 

10292-10138; 

124- 

10292-10147; 

124- 

10292-10150; 

124- 

10293-10228; 

124- 

10293-10232; 

124- 

10293-10234: 

124- 

10293-10238; 

124- 

10293-10251: 

124- 

10293-10254; 

124- 

10293-10258; 

124- 

10293-10272: 

124- 

10293-10277; 

124-10290-10033: 124- 
124-10290-10035;  124- 
124-10290-10145;  124- 
124-10290-10167;  124- 
124-10290-10170;  124- 
124-10290-10171;  124- 
124-10290-10173: 124- 
124-10290-10352;  124- 
124-10290-10354: 124- 
124-10290-10358;  124- 
124-10290-10362;  124- 
124-10290-10364;  124- 
124-10290-10370: 124- 
124-10290-10372;  124- 
124-10290-10376;  124- 
124-1029O-10380: 124- 
124-10290-10385;  124- 
124-10290-10387;  124- 
124-10290-10390;  124- 
124-10290-10395;  124- 
124-10290-10407;  124- 
124-10290-10438;  124- 
124-10290-10447;  124- 
124-10290-10449;  i:'4- 
124-10290-10451: 124- 
124-10290-10453;  124- 
124-10290-10461; 124- 
124-10290-10465;  124- 
124-10290-10467;  124- 
124-10290-10471;  124- 
124-10290-10473;  124- 
124-10290-10481;  124- 
124-10291-10201;  124- 
124-10291-10269;  124- 
124-10291-10271;  124- 
124-10291-10273; 124- 
124-10291-10275: 124- 
124-10291-10277;  124- 
124-10291-10279; 124- 
124-10291-10281: 124- 
124-10291-10263;  124- 
124-10291-10285;  124- 
124-10291-10288;  124- 
124-10291-10291: 124- 
124-10291-10298;  124- 
124-10291-10302;  124- 
124-10292-10086;  124- 
124-10292-10088:  124- 
124-10292-10090:  124- 
124-10292-10094;  124- 
124-10292-10098;  124- 
124-10292-10101;  124- 
124-10292-10103;  124- 
124-10292-10106: 124- 
124-10292-10108:  124- 
124-10292-10112: 124- 
124-10292-10114:  124- 
124-10292-10120;  124- 
124-10292-10122;  124- 
124-10292-10124;  124- 
124-10292-10126;  124- 
124-10292-10128;  124- 
124-10292-10133;  124- 
124-10292-10137;  124- 
124-10292-10144:  124- 
124-10292-10148;  124- 
124-10292-10151;  124- 
124-10293-10231: 124- 
124-10293-10233;  124- 
124-10293-10236:  124- 
124-10293-10246; 124- 
124-10293-10252;  124- 
124-10293-10255:  124- 
124-10293-10266;  124- 
124-10293-10276;  124- 
124-10293-10278; 124- 


10293-10282 

10293-10265 

10293-10288 

10293-10292 

10293-10306 

10293-10309 

10293-10319 

10293-10322 

10293-10327 

10294-10143 

10294-10145 

10294-10147 

10294-10149; 

10294-101S3 

10294-10156 

10294-10158 

10294-10160 

10294-10162 

10294-10164 

10294-10166 

10294-10166 

10294-10170 

10294-10172 

10294-101 Z4 

10294-10176 

10294-10176 

10294-10180 

10294-10182 

10294-10184 

10294-10187 

10295-10026 

10296-10016 

10296-10018 

10296-10020 

1029&-10022 

10296-10024 

10296-10066 

10296-10069 

10296-10071 

10296-10095 

10296-10105 

10297-10000; 

10297-10006 

10297-10009 

10297-10012 

10297-10015 

10297-10019 

10297-10022 

10297-10026 

10297-10028 

10297-10030; 

10297-10034 

10297-10036 

10297-10043 

10297-10046 

10297-10049 

10297-10051 

10297-10053 

10297-10057 

10297-10060; 

10297-10061 

10297-10063 

10297-10066 

10297-10066 

10297-10070 

10297-10072 

10297-10074 

10297-10079; 

10297-10081 

10297-10085 

10297-10088 

10297-10090; 

10297-10092 

10297-10096 

10297-10100; 

10297-10102 


124-10293-10283;  124- 
124-10293-10286;  124- 
124-10293-10291;  124- 
124-10293-10294: 124- 
124-10293-10306;  124- 
124-10293-10317; 124- 
124-10293-10320;  124- 
124-10293-10326: 124- 
124-10293-10344;  124- 
124-10294-10144; 124- 
124-10294-10146;  124- 
124-10294-10148; 124- 
124-10294-10150: 124- 
124-10294-10155;  124- 
124-10294-10157;  124- 
124-10294-10159;  124- 
124-10294-10161;  124- 
124-10294-10163;  124- 
124-10294-10165;  124- 
124-10294-10167;  124- 
124-10294-10169:  124- 
124-10294-10171;  124- 
124-10294-10173: 124- 
124-10294-10175;  124- 
124-10294-10177;  124- 
124-10294-10179; 124- 
124-10294-10181;  124- 
124-10294-10183;  124- 
124-10294-10185; 124- 
124-10294-10246;  124- 
124-10296-10015: 124- 
124-10296-10017;  124- 
124-10296-10019;  124- 
124-10296-10021;  124- 
124-10296-10023: 124- 
124-10296-10025;  124- 
124-10296-10067;  124- 
124-10296-10070;  124- 
124-10296-10094;  124- 
124-10296-10095;  124- 
124-10296-10106: 174- 
124-10297-10004;  124- 
124-10297-10007;  124- 
124-10297-10010;  124- 
124-10297-10013;  124- 
124-10297-10018;  124- 
124-10297-10020;  124- 
124-10297-10025;  124- 
124-10297-10027;  124- 
124-10297-10029;  124- 
124-10297-10032;  124- 
124-10297-10035;  124- 
124-10297-10039;  124- 
124-10297-10045;  124- 
124-10297-10047;  124- 
124-10297-10050;  124- 
124-10297-10052: 124- 
124-10297-10056; 124- 
124-10297-10058;  124- 
124-10297-10060;  124- 
124-10297-10062: 124- 
124-10297-10064;  124- 
124-10297-10067;  124- 
124-10297-10069;  124- 
124-10297-10071;  124- 
124-10297-10073;  124- 
124-10297-10076;  124- 
124-10297-10080;  124- 
124-10297-10083; 124- 
124-10297-10087;  124- 
124-10297-10069; 124- 
124-10297-10091: 124- 
124-10297-10095;  124- 
124-10297-10097;  124- 
124-10297-10101;  124- 
124-10297-10103: 124- 
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10297-10104; 

10297-10106; 

10297-10110; 

10297-10116: 

10297-10118: 

10297-10135: 

10297-10137; 

10298-10012; 

10298-10135; 

10298-10147; 

10299-10000; 

10299-10002; 

10300-10057; 

10302-10002; 

10302-10004; 

10302-10010; 

10302-10130; 

10302-10135; 

10302-10139; 

10302-10144; 

10302-10150; 

10302-10155; 

10302-10164; 

10302-10168; 

10302-10174; 

10302-10183; 

10302-10222; 

10302-10232; 

10302-10235; 

10302-10237; 

10302-10239; 

10302-10246; 

10302-10249; 

10302-10251; 

10302-10255; 

10302-10257; 

10302-10261; 

10302-10263: 

10302-10268: 

10312-10000: 

10312-10002; 

10312-10004; 

10312-10006; 

10312-10008; 

10312-10010; 

10312-10012; 

10312-10014; 

10312-10016; 

10312-10018; 

10312-10020; 

10312-10022; 

10312-10024; 

10312-10026; 

10312-10028: 

10312-10030: 

10312-10032; 

10312-10034; 

10312-10036; 

10312-10038; 

10312-10040; 

10312-10042; 

10312-10044; 

10312-10046; 

10312-10048; 

10312-10050; 

10312-10052; 

10312-10055; 

10312-10057; 

10312-10060: 

10312-10062; 

10312-10064; 

10312-10066; 

10312-10066; 

10312-10070; 

10387-10347; 

10397-10014: 


124-10297-10105;  124- 
124-10297-10109;  124- 
124-10297-10115;  124- 
124-10297-10117;  124- 
124-10297-10127;  124- 
124-10297-10136;  124- 
124-10297-10138;  124- 
124-10296-10134;  124- 
124-10298-10139;  124- 
124-10298-10148;  124- 
124-10299-10001;  124- 
124-10299-10003;  124- 
124-10302-10001;  124- 
124-10302-10003;  124- 
124-10302-10008;  124- 
124-10302-10012;  124- 
124-10302-10131;  124- 
124-10302-10136;  124- 
124-10302-10140;  124- 
124-10302-10147;  124- 
124-10302-10153: 124- 
124-10302-10162;  124- 
124-10302-10165;  124- 
124-10302-10170;  124- 
124-10302-10176;  124- 
124-10302-10220;  124- 
124-10302-10224;  124- 
124-10302-10234;  124- 
124-10302-10236;  124- 
124-10302-10238; 124- 
124-10302-10242;  124- 
124-10302-10248;  124- 
124-10302-10250:  124- 
124-10302-10252;  124- 
124-10302-10256;  124- 
124-10302-10259;  124- 
124-10302-10262;  12.4- 
124-10302-10264; 124- 
124-10302-10274;  124- 
124-10312-10001;  124- 
124-10312-10003;  124- 
124-10312-10005;  124- 
124-10312-10007;  124- 
124-10312-10009:  124- 
124-10312-10011:124- 
124-10312-10013;  124- 
124-10312-10015;  124- 
124-10312-10017:124- 
124-10312-10019;  124- 
124-10312-10021;  124- 
124-10312-10023:  124- 
124-10312-10025;  124- 
124-10312-10027;  124- 
124-10312-10029;  124- 
124-10312-10031;  124- 
124-10312-10033; 124- 
124-10312-10035;  124- 
124-10312-10037; 124- 
124-10312-10039: 124- 
124-10312-10041;  124- 
124-10312-10043;  124- 
124-10312-10045;  124- 
124-10312-10047;  124- 
124-10312-10049; 124- 
124-10312-10051: 124- 
124-10312-10054;  124- 
124-10312-10056;  124- 
124-10312-10059;  124- 
124-10312-10061;  124- 
124-10312-10063;  124- 
124-10312-10065; 124- 
124-10312-10067;  124- 
124-10312-10069;  124- 
124-10387-10342;  124- 
124-10387-10394;  124- 
124-11226-10180; 124- 


90022-10007;  124-90022-10008:  124- 
90022-10010:  124-90022-10011;  124- 
90022-10012;  124-90022-10015;  124- 
90022-10017; 124-90022-10018;  124- 
90022-10022;  124-90022-10026;  124- 
90022-10027 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  on  Assassinations 
records  are  now  being  opened  in  full: 

180-10103-10423;  180-10106-10154;  180- 
10107-10486;  180-10107-10490; 180- 
10109-10273;  180-10140-10461;  180- 
10140-10472;  180-10140-10487;  180- 
10140-10492; 180-10141-10017;  180- 
10141-10056;  180-10141-10059;  180- 
10141-10087;  180-10141-10095;  160- 
10141-10096;  180-10141-10097;  180- 
10141-10098;  180-10141-10099:  180- 
10141-10100;  180-10141-10101;  180- 
10141-10102;  180-10141-10103;  180- 
10141-10104;  180-10141-10105;  180- 
10141-10111;  180-10141-10127;  180- 
10141-10128;  180-10141-10142;  180- 
10141-10144;  180-10141-10145:  180- 
10141-10148:  180-10141-10149:  180- 
10141-10155: 180-10141-10156; 180- 
10141-10158:  180-10141-10159;  180- 
10141-10162: 180-10141-10163;  180- 
10141-10166;  160-10141-10167;  180- 
10141-10169;  180-10141-10170;  180- 
10141-10181;  180-10141-10182;  180- 
10141-10184;  180-10141-10189; 180- 
10141-10193; 180-10141-10195;  180- 
10141-10197;  180-10141-10203;  180- 
10141-10206;  180-10141-10207;  180- 
10141-10208; 180-10141-10209;  180- 
10141-10216;  180-10141-10217;  180- 
10141-10226;  180-10141-10241;  180- 
10141-10242;  180-10141-10243;  180- 
10141-10250;  180-10141-10251;  180- 
10141-10252:  180-10141-10253;  180- 
10141-10262;  180-10141-10274;  180- 
10141-10277;  180-10141-10283;  180- 
10141-10284;  180-10141-10285;  180- 
10141-10286;  180-10141-10288;  180- 
10141-10289;  180-10141-10290;  180- 
10141-10292:  180-10141-10293;  180- 
10141-10345;  180-10141-10356;  180- 
10141-10358;  180-10141-10360;  180- 
10141-10374;  180-10141-10375;  180- 
10141-10376:  180-10141-10385;  180- 
10141-10396;  180-10141-10398;  180- 
10141-10401:  180-10141-10415;  180- 
10141-10418;  180-10141-10420;  180- 
10141-10422;  180-10141-10425;  180- 
10141-10426;  180-10141-10430;  180- 
10141-10432;  180-10141-10438;  180- 
10141-10445;  180-10141-10446;  180- 
10141-10448:  180-10141-10459;  180- 
10141-10462;  180-10141-10463;  180- 
10141-10465;  180-10141-10466;  180- 
10141-10468;  180-10141-10470;  180- 
10141-10471;  180-10141-10474; 180- 
10141-10475:  180-10141-10477;  180- 
10141-10482: 180-10141-10496;  180- 
10142-10011;  180-10142-10014; 180- 
10142-10020:  180-10142-10021;  180- 
10142-10022;  180-10142-10027;  180- 
10142-10039;  180-10142-10041;  180- 
10142-10043;  180-10142-10044;  180- 
10142-10050;  180-10142-10067;  180- 
10142-10072;  180-10142-10090;  180- 
10142-10095;  180-10142-10107; 180- 


10142-10108; 

10142-10121; 

10142-10124; 

10142-10134; 

10142-10141; 

10142-10145; 

10142-10148; 

10142-10150; 

10142-10152: 

10142-10161; 

10142-10176; 

10142-10191: 

10142-10198; 

10142-10216; 

10142-10219; 

10142-10225: 

10142-10227; 

10142-10236; 

10142-10244: 

10142-10246; 

10142-10254: 

10142-10256; 

10142-10297; 

10142-10299; 

10142-10332: 

10142-10339; 

10142-10341; 

10142-10370: 

10142-10376; 

10142-10384; 

10142-10395; 

10142-10410; 

10142-10416; 

10142-10497; 

10143-10078; 

10143-10084: 

10143-10087; 

10143-10108: 

10143-10118; 

10143-10128: 

10143-10132; 

10143-10137; 

10143-10147; 

10143-10159; 

10143-10166; 

10143-10172; 

10143-10175; 

10143-10189: 

10143-10197; 

10143-10202; 

10143-10209; 

10143-10214; 

10143-10219; 

10143-10231; 

10143-10239: 

10143-10247; 

10143-10253; 

10143-10259; 

10143-10281; 

10143-10293; 

10143-10333; 

10143-10346; 

10143-10349; 

10143-10354; 

10143-10363; 

10143-10367; 

10143-10396; 

10143-10407: 

10143-10410; 

10143-10426; 

10143-10430; 

10143-10433; 

10143-10453; 

10143-10458; 

10143-10482; 

10144-10016; 


180-10142-10109;  180- 
l5o-10142-10123;  160- 
160-10142-10131; 180- 
180-10142-10138; 180- 
180-10142-10143;  180- 
180-10142-10147;  180- 
180-10142-10149:  180- 
180-10142-10151;  180- 
180-10142-10153: 180- 
180-10142-10173;  180- 
180-10142-10181;  180- 
180-10142-10197;  180- 
180-10142-10215;  180- 
180-10142-10217;  180- 
180-10142-10222;  180- 
180-10142-10226;  180- 
180-10142-10235;  180- 
180-10142-10243: 180- 
180-10142-10245: 180- 
180-10142-10248; 180- 
180-10142-10255;  180- 
180-10142-10278: 180- 
180-10142-10298;  180- 
180-10142-10306:  180- 
180-10142-10337;  180- 
180-10142-10340;  180- 
180-10142-10369;  180- 
180-10142-10372;  180- 
180-10142-10383;  180- 
180-10142-10387;  180- 
180-10142-10396;  180- 
180-10142-10412;  180- 
180-10142-10417;  480- 
180-10142-10499;  180- 
180-10143-10079; 180- 
180-10143-10086;  180- 
180-10143-10097;  180- 
180-10143-10117;  180- 
180-10143-10119;  180- 
180-10143-10130;  180- 
180-10143-10136;  180- 
180-10143-10143;  180- 
180-10143-10154;  180- 
180-10143-10165;  180- 
180-10143-10169:  180- 
180-10143-10174;  180- 
180-10143-10178;  180- 
180-10143-10196;  180- 
180-10143-10200;  180- 
180-10143-10205:  180- 
180-10143-10210;  180- 
180-10143-10218;  180- 
180-10143-10228: 160-  ' 
180-10143-10232; 180- 
180-10143-10240:  180- 
180-10143-10250;  180- 
180-10143-10255;  180- 
180-10143-10267; 180- 
180-10143-10291;  180- 
180-10143-10295:  180- 
160-10143-10337;  180- 
180-10143-10347;  180- 
180-10143-10351;  180- 
180-10143-10358;  180- 
180-10143-10366;  180- 
180-10143-10385;  180- 
180-10143-10405;  180- 
180-10143-10408;  180- 
180-10143-10417;  180- 
180-10143-10427;  180- 
18O-10143-I0432;  180- 
180-10143-10450;  180- 
180-10143-10454;  180- 
180-10143-10459;  180- 
180-10144-10008;  160- 
180-10144-10021;  180- 
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180-10144-10215:  180- 
180-10144-10224:  180- 
180-10144-10230: 180- 
180-10144-10233: 180- 
180-10144-10243: 180- 
180-10144-10253:  180- 


10144-10214: 
10144-10216: 
10144-10228; 
10144-10231: 
10144-10234: 
10144-10252: 
10144-10254 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  State 
Department  records  are  now  being 
opened  in  full: 

119-10001-10489:  119-10001-10496:  119- 
10003-10033:  119-10003-10063:  119- 
10003-10064:  119-10003-10078: 119- 
10003-10079: 119-10003-10080;  119- 
10003-10081: 119-10003-10082: 119- 
10003-10083: 119-10003-10084:  119- 
10003-10085:  119-10003-10086: 119- 
10003-10087:  119-10003-10088: 119- 
10003-10089:  119-10003-10090:  119- 
10003-10091:  119-10003-10092:  119- 
10003-10093:  119-10003-10094;  119- 
10003-10095;  119-10003-10096;  119- 
10003-10097;  119-10003-10098;  119- 
10003-10099:  119-10003-10100;  119- 
10003-10101: 119-10003-10102;  119- 
10003-10103;  119-10003-10104;  119- 
10003-10105: 119-10003-10106;  119- 
10003-10107:  119-10003-10108;  119- 
10003-10109:  119-10003-10113;  119- 
10003-10114;  119-10003-10115;  119- 
10003-10233; 119-10017-10105;  119- 
10021-10324;  119-10021-10352;  119- 
10021-10374;  119-10021-10378;  119- 
10021-10437;  119-10021-10443;  119- 
10021-10447;  119-10021-10495:  119- 
10022-10053: 119-10022-10054;  119- 
10022-10057;  119-10022-10070:  11»- 
10022-10092;  119-10022-10094;  119- 
10022-10129;  119-10022-10137 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Johnson 
Library  records  are  now  being  opened  in 
full: 


177-10001-10065: 
10001-10162;  177- 
10001-10214:177- 
10001-10275;  177- 
10001-10302;  177- 
10001-10304;  177- 
10001-10308;  177- 
10001-10320: 177- 
10001-10322:177- 
10001-10328:177- 
10001-10330;  177- 
10001-10332:177- 
10001-10334;  177- 
10001-10336: 177- 
10001-10338: 177- 
10001-10340: 177- 
10001-10342;  177- 
10001-10350:177- 
10001-10353:177- 
10001-10355;  177- 
10001-10367;  177- 
10001-10383;  177- 
10001-10388;  177- 
10001-10390: 177- 
10001-10393;  177- 
10001-10396;  177- 
10001-10404;  177- 


177-10001-10111:177- 
10001-10187;  177- 
10001-10272;  177- 
•10001-10301:177- 
10001-10303;  177- 
10001-10306;  177- 
10001-10309;  177- 
10001-10321;  177- 
10001-10326;  177- 
•10001-10329;  177- 
10001-10331;  177- 
•10001-10333:  177- 
10001-10335:177- 
10001-10337: 177- 
10001-10339;  177- 
10001-10341;  177- 
10001-10348;  177- 
10001-10352;  177- 
10001-10354;  177- 
10001-10362;  177- 
10001-10368; 177- 
10001-10387;  177- 
10001-10389: 177- 
10001-10391:  177- 
10001-10394: 177- 
10001-10401: 177- 
10001-10407;  177- 


10001 
10001 
10001 
10001 
10001 
10001 
10001 
10001 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 


-10408 
-10410 
-10412 
-10414 
-10416 
-10418 
-10420 
-10422 
-10424 
-10426 
•10428 
10430 
•10432 
10435 
•10439 
10441 
10448 
10450: 
10458 
10460; 
10469 
10471 
10476 
10481 
10483 
10485: 
10487 
10489 
10492 
10494 
10496 
10001 
10003 
10005 
10008 
10027 
10040 
10043 
10045 
10047 
10049 
10051 
10053 
10056 
10062 
10064 
10068 
10077 
10080 
10085 


177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 


-10001- 
-10001- 
-10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10001- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10002- 
10OO2- 
10002- 
10002- 
10002- 
10002- 


-10409;  177- 
-10411:177- 
-10413;  177- 
■10415;  177- 
•10417:177- 
10419;  177- 
10421:  177- 
•10423;  177- 
•10425;  177- 
10427;  177- 
10429; 177- 
10431:177- 
10434;  177- 
10436: 177- 
10440;  177- 
10447;  177- 
10449;  177- 
10451:  177- 
10459;  177- 
10462;  177- 
10470;  177- 
10474: 177- 
10478:  177- 
10482;  177- 
10484;  177- 
10486;  177- 
10488;  177- 
10491:177- 
10493:  177- 
10495;  177- 
10498;  177- 
10002:177- 
10004:177- 
10006;  177- 
10023;  177- 
10039;  177- 
10042;  177- 
10044;  177- 
10046;  177- 
10048;  177- 
10050;  177- 
10052: 177- 
10055: 177- 
10061:177- 
10063;  177- 
10067;  177- 
10073;  177- 
10078;  177- 
10081;  177- 


Notice  of  Assassination  Records 
Designation 

Designation:  On  Jnnuary  22,  1998.  the 
Assassination  Records  Review  Board 
designated  the  following  United  States 
Secret  Service  materials  as  assassination 
records:  records  relating  to  Robert 
Bouck,  Chief  of  the  Protective  Research 
Section  (49  pages):  White  House  detail 
records  (110  pages);  and  the  Protective 
Intelligence  files  of  William  Somerset 
[CO2^3860]  (67  pages)  and  Joseph 
Milteer  (C02-35588J  (97  pages). 

Dated:  February  2. 1998. 
T.  Jemny  Gunn. 
Executive  Director 

jFR  Doc.  98-3267  Filed  2-9-98;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 

Bureau  of  the  Census 

Annual  Retail  Trade  Survey 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  13, 1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Depcirtment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Ronald  L.  Piencykoski, 
Bureau  of  the  Census,  Room  2626-FOB 
3.  Washington,  D.C.  20233-6500,  (301) 
457-2713. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Annual  Retail  Trade  Survey 
(ARTS)  provides  a  sound  statistical 
basis  for  the  formation  of  policy  by 
other  government  agencies.  It  provides 
continuing  and  timely  national  statistics 
on  retail  trade  augmenting  the  period 
between  economic  censuses,  and  is  a 
continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  The  data  that  the  Bureau 
collects  with  the  ARTS,  annual  sales, 
purchases,  end-of-year  inventories,  and 
accounts  receivables  are  applicable  to  a 
variety  of  public  and  business  needs. 
The  ARTS  sample  consists  of  all  firms 
operating  retail  establishments  within 
the  U.S.  whose  probability  of  selection 
is  determined  by  sales  size  that  "were 
used  in  the  Monthly  Retail  Trade 
Survey  (MRTS).  An  additional  panel  of 
cases,  used  only  in  the  annual  survey, 
are  also  canvassed.  Estimates  developed 
in  the  ARTS  are  used  to  benchmark  the 
monthly  sales  and  inventories  series 
and  the  firms  canvassed  in  this  survey 
are  not  required  to  maintain  additional 
records  since  carefully  prepared 
estimates  are  acceptable  if  book  figures 
are  not  available. 


n.  Method  ofCollaction 

We  will  collect  this  infonnation  by 
mail,  FAX  and  telephone  follow-up. 

m.  Data 

OMB  Number:  0607-0013. 

Form  Number:  B-151,  B-151A.  B- 
151D.  B-153.  and  B-153D. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Retail  busipesses. 

Estimated  Number  of  Respondents: 
23.700. 

Estimated  Time  Per  Response:  .4142 
hrs.  (about  25  minutes). 

Estimated  Total  Annual  Burden 
Hours:  9,817  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondent  is  estimated  to  be 
$134,002.  based  on  an  annual  response 
burden  of  9,817  hours  and  a  rate  of 
$13.65  per  hour  to  complete  the  form. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  182.  224.  and  225. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Febrxiaiy  5, 1998. 
Linda  Engelmeior, 

Departmental  Forms  Qearance  Offitxr.  Office 
of  Management  and  Organization. 
[FR  Doc.  98-3306  Filed  2-9-98;  8:45  ami 
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ACTION:  Proposed  collection:  comment 
request. 


DEPARTMENT  OF  COMMERCE 

Propoaed  Agency  Information 
Collection  AcUvniea 

bureau:  International  Trade 

Administration,  Technology  and 

Aerospace  Industries,  Office  of 

Telecommunications. 

TTTLE:  NATO  International  Competitive 

Bidding  (ICB)  Bidders  List  Application. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  infonnation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506)(cM2)(A)). 
DATES:  Written  comments  must  be 
submitted  by  April  13, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Phone  number  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Alexis  Kemper,  Office  of 
Telecommunications,  Room  4323, 
Department  of  Commerce,  14th  ft 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  phone  (202) 482-1512,  fax 
(202) 482-5834. 
SUPPLEMB4TARY  INFORMATION: 

L  Abstract 

Opportunities  to  bid  for  contracts 
under  the  NATO  Security  Investment 
Program  (NSIP)  are  only  open  to  firms 
of  member  NATO  countries.  NSIP 
procedures  for  international  competitive 
bidding  (AC/4-D/2261)  require  that     _ 
each  NATO  country  certify  that  their 
respective  firms  are  eligible  to  hid  such 
contracts.  Tbis  is  done  through  the 
issuance  of  a  "Declaration  of 
Eligibility."  The  U.S.  Department  of 
Commerce/ITA  is  the  executive  agency 
responsible  for  certifying  U.S.  firms. 
ITA-4023P  is  the  application  form  used 
by  USDOC/ITA  to  collect  infonnation 
needed  to  ascertain  the  eligibility  of  a 
U.S.  firm.  ITA  reviews  the  application 
for  completeness  and  accuracy  and 
determines  a  company's  eligibility 
based  on  its  financial  viabiUty,  technical 
capability,  and  security  clearances  with 
the  Department  of  Defense. 

n.  Method  of  Collection 

The  Department  of  Commerce 
distributes  Form  ITA-4023P  to  potential 
applicants  upon  request.  The  applicant 
completes  the  form  and  then  forwards  it 
to  the  U.S.  Department  of  Commerce/ 
Office  of  Telecommunications  for 
processing. 

m.Data 

Oha  Number:  0625-0055, 


Forai  Number:  rTA-4023P. 

T]me  of  Review:  R^ular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  60  hours. 

Estimated  Total  Annual  Cost:  $1,000. 

IV.  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
ajgency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  5, 1998. 
Linda  Engelnieier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  98-3305  Filed  2-9-98:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  AdminlatoaUon 
[A-821-803  and  A-834-803] 

Titanium  Sponge  From  ttie  Russian 
Federation  and  Republic  of  Kazakatan: 
Postponement  of  Preliminary  Reaults 
of  Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Extension  of  time  limits  for 
preliminary  results  of  antidumping  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
is  extending  by  60  days  the  time  limit 
of  the  preUminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  finding  on  titanium 
sponge  fit>m  the  Russian  Federation  (A- 
821-803)  and  the  Republic  of  Kazakstan 
(A-834-803),  coverii^  the  period 
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August  1,  1996.  through  July  31,  1997, 
since  it  is  not  practicable  to  complete 
these  reviews  within  the  time  limits 
mandated  by  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675(a)(3)(A)). 
EFFECTIVE  DATE:  February  10. 1998. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Mark  Manning  or  Laurel  LaCivita. 
Antidumping  Duty  and  Countervailing 
Duty  Enforcement,  Office  Four,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230; 
telephone  (202)  482-3936  and  482- 
4740.  respectively. 
SUPPI.EMENrARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR351. 

Background 

On  September  25.  1997  (62  FR  50292). 
the  Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  flndings  on 
titanium  sponge  from  the  Russian 
Federation  and  the  Republic  of 
Kazakstan.  covering  the  period  August 
1. 1996.  through  July  31,  1997.  In  our 
notice  of  initiation,  we  stated  our 
intention  to  issue  the  Hnal  results  of 
these  reviews  no  later  than  August  31. 
1998.  Due  to  the  complexity  of  the  legal 
and  methodological  issues  presented  by 
these  reviews,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  these  reviews  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930  (the  Act),  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Poatponement  of  Preliminary  and  Final 
Results  of  Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order/flnding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  {wriod  to  a  maximum 
of  365  days  and  180  days,  respectively. 


We  determine  that  it  is  not  practicable 
to  complete  these  reviews  within  the 
original  time  frame  because  of  the 
complexity  of  the  legal  and 
methodological  issues  in  these  reviews. 

Due  to  the  60  day  extension,  the 
deadline  for  issuing  the  preliminary 
results  of  these  reviews  is  now  no  later 
than  July  3, 1998.  The  deadline  for 
issuing  the  Tmal  results  of  these  reviews 
will  be  no  later  than  120  days  6-om  the 
publication  of  the  preliminary  results. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  February  4, 1998. 
RiclMrd  Moraland, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  98-3335  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Adminiatration 

Notice  of  Scope  Rullnga 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

summary:  The  Department  of  Commerce 
hereby  publishes  a  list  of  scope  rulings 
and  anticircumvention  inquiries 
completed  by  Import  Administration 
between  October  1, 1997  and  December 
31. 1997.  In  conjunction  with  this  list, 
the  Department  of  Commerce  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  We  intend 
to  publish  future  lists  within  30  days  of 
the  end  of  each  quarter. 
EFFECTIVE  DATE:  February  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Trentham,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-4793. 

Background 

The  regulations  of  the  Department  of 
Commerce  (the  Department)  (19  CFR 
351.225(o))  provide  that  on  a  quarterly 
basis  the  Secretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulings 
completed  within  the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
by  Import  Administration,  between 
October  1. 1997,  and  December  31, 
1997,  and  (>ending  scofte  clarification 
and  anticircumvention  inquiry  requests. 


The  Department  intends  to  publish  in 
April  1998  a  notice  of  scope  rulings  and 
anticircumvention  inquiries  completed 
between  January  1, 1998.  and  March  31, 
1998,  as  well  as  pending  scope 
clarification  and  anticirciunvention 
inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requesters),  and  a  brief  description  of 
either  the  mling  or  product  subject  to 
the  request. 

I.  SCOPE  RULINGS  COMPLETED 
BETWEEN  OCTOBER  1. 1997  and 
DECEMBER  31. 1997 

Countrjn  Italy 

A-475-818    Certain  Pasta 

C-475-819  Shonfeld's  (U.S.A.) 
Inc. — Multicolored  pasta  in  decorative 
glass  containers,  which  are  sealed  with 
cork  or  paraffin  and  bound  with  raffia, 
is  outside  the  scope  of  the  order.  8/25/ 
97. 

Countrjr:  People's  Republic  of  China 

A-5  70-832    Pure  Magnesium 

American  Metallurgical  Inc.  (AMI) — 
Magnesium  crystal  granules  having  a 
maximum  dimension  (i.e.,  length  or 
diameter)  of  less  than  one  inch  are 
included  within  the  scope  of  the  order. 
11/14/97. 

A-5  70-504     Petroleum  Wax  Candles 

Meijer,  Inc. — ^Three  candles  (Joy. 
Peace,  flame)  are  within  the  scope  of  the 
order.  Two  candles  (Noel,  Happy 
Valentine's  Day)  are  outside  the  scope  of 
the  order.  12/15/97. 

Country:  Japan 

A-588-703  Internal-Combustion 
Industrial  Forklift  Trucks 

Nissan  Motor  Co.,  Ltd.,  and  Nissan 
Forklift  Corporation  (collectively 
Nissan) — Model  FO5-70  forklifts  are  not 
within  the  scope  of  the  order.  10/14/97. 

A-588-802    3.5"  Microdisks 

Maxell  Corporation  of  America — 
Maxell's  OSD325— Floptical  Disk  is 
outside  the  scope  of  the  order.  11/21/97. 

A-588-fl03    Stainless  Steel  Bar 

Keystone  Stainless  Inc. — "Keystone 
2000,"  a  speciality  stainless  steel  bar 
product,  is  within  the  scope  of  the 
order.  10/15/97. 

IL  ANTICIRCUMVENTION  RULINGS 
COMPLETED  BETWEEN  OCTOBER  1. 
1997  AND  DECEMBER  31, 1997 

None. 


m.  SCOPE  INQUIRIES  TERMINATED 
BETWEEN  OCTOBER  1, 1997  AND 
DECEMBER  31, 1997 

None. 

IV.  ANTICIRCUMVENTION 
INQUIRIES  TERMINATED  BETWEEN 
OCTOBER  1,1997  AND  DECEMBER  31, 
1997 

Countrjr.  Korea — ,. 

A-580-008    Color  Television  Receivers 

On  August  11. 1995,  the  Intemationai 
Brotherhood  of  Electrical  Workers,  the 
Intemationai  Union  of  Electronic, 
Electrical.  Salaried,  Machine  & 
Furniture  Workers,  and  the  Industrial 
Union  Department  (collectively  the 
petitioners),  filed  an  application 
requesting  that  the  Department  conduct 
an  anti-circiunvention  inquiry  of  the 
antidumping  order  on  color  televisions 
fiom  the  Republic  of  Korea.  Pursuant  to 
that  application,  the  Department 
initiated  an  anti-circumvention  inquiry 
on  January  19, 1996.  On  December  19. 
1997,  petitioners  submitted  a  letter 
requesting  that  the  Department 
terminate  the  inquiry.  Accordingly,  the 
anticircumvention  inquiry  was 
terminated  effective  12/31/97. 

V.  PENDING  scon  CLARIFICATION 
REQUESTS  AS  OF  DECEMBER  31, 

1997 

Country:  Canada 

A-l  22-823     Certain  Cut-to-Length 
Carbon  Steel  Plate 

Petitioners — Clarification  to 
determine  whether  certain  carbon  steel 
plate  with  boron  added  is  within  the 
scope  of  the  order. 

Country:  Sweden 

A-401-040    Stainless  Steel  Plate 

Avesta  Sheffield  AB  and  Avesta 
Sheffield  NAD,  Inc.— Clarification  to 
determine  whether  stainless  steel  slabs 
that  are  manufectured  in  Great  Britain 
and  rolled  into  hot  bands  in  Sweden  are 
within  the  scope  of  the  order. 

Coontrjr:  Germany 

A-428-801    Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings), 
and  Parts  Thereof 

FAG  Aerospace  &  Superprecision 
Bearings  GmbH— Clarification  to 
determine  whether  certain  aerospace 
bearings  which  have  entered  the  United 
States  but  have  been  returned  to 
Germany  for  repair  or  refurbishing,  and 
which  then  reenter  the  United  States, 
are  %vithin  the  scope  of  the  order. 
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A-428-821    Large  Newspaper  Printing 
Presses  from  Germany 

Clarification  to  determine  whether 
parts  for  reel  tension  pasters  are  within 
the  scope  of  the  order. 

Countrjr:  Italy 

A-475-818    Certain  Pasta 

C-475-819    Joseph  A.  Sidari 
Company,  Inc.,— Clarification  to 
determine  whether  a  shrink  wrapped 
package  containing  six  one-pound 
packages,  each  of  which  would  first  be 
individiially  packaged  in  a  cellophane 
wrapper  (cello)  with  "Not  Labeled  for 
Retail  Sale"  written  across  the  entire 
length  of  each  of  the  individual 
packages  on  both  sides  is  with  the  scope 
of  the  antidumping  and  coimtervailing 
duty  orders. 

Country:  People's  Republic  of  China 

A-5  70-501     Natural  Bristle  Paint 
Brushes  and  Brush  Heads 

Kwick  Clean  and  Green  Ltd. — 
Clarificaticm  to  determine  whether  a 
group  of  bristles  held  together  at  the 
base  with  glue,  which  are  to  be  used  as 
replaceable  parts  within  the  cavity  of 
the  ]}aintbmsh  body,  is  within  the  scope 
of  the  order. 

A-570-504    Petroleum  Wax  Candles 

Sun-It  Corporation— Clarification  to 
determine  whether  taper  candles 
.  containing  oil  of  citronella  are  within 
the  scope  of  the  order. 

Ocean  State  Jobbers— Clarification  to 
determine  whether  taper  candles 
consisting  of  a  blend  of  petroleum  wax 
and  beeswax  are  within  the  scope  of  the 
order. 

American  Dmg  Stores — Clarification 
to  determine  whether  spherical  candles 
with  a  "wax  veneer"  are  within  the 
scope  of  the  order. 

A-570-808    Chrome-Plated  Lug  Nuts 

Wheel  Plus,  Inc.— Clarification  to 
determine  whether  imported  zinc-plated 
lug  nuts  which  are  chrome-plated  in  the 
United  States  are  within  the  scope  of  the 
order. 

A-57a-827    Certain  Cased  Pencils 

Creative  Designs  Intemationai,  Ltd. — 
Clarification  to  determine  whether  10 
piece  dress-up/vanity  sets  for  young 
girls,  containing  two  pencils 
(approximately  3  inches  in  length  with 
no  eraser  or  ferrule),  are  within  the 
scope  of  the  order. 

Country:  Korea 

A-580-601     Certain  Stainless  Steel 
Cooking  Ware 

C-580-802    Samuel  Shapiro  & 
Company — Clarification  to  determine 


whether  certain  stainless  steel  pasta  and 
steamer  inserts  are  within  the  scope  of 
the  order. 

A-580-803    Small  Business  Telephone 
Systems 

TT  Systems  Corporation — 
Clarification  to  determine  whether  the 
"Model  4300"  which  is  a  "blocking- 
system  should  be  excluded  from  the 
scope  of  the  order  which  pertains  to 
"non-blocking"  systems. 

Country:  Taiwan 

A-583-009    Color  Television  Receivers. 
Monochrome  and  Color 

Coach  Master  Intemationai 
Corporation  (CMI>— Clarification  to 
determine  whether  the  Kitchen  Coach 
Uait  8100  manufactured  by  Action 
Electronics  and  imported  by  CMI  is 
within  the  scope  of  the  order. 

Country:  Japan 

A-588-028    i?o/yer  Chain.  Other  Than 
Bicycle 

Kaga  Chain  Manufacturer  (KCM)— 
Clarification  to  determine  whether 
silent  timing  chain  for  use  in 
automobiles  is  within  the  scope  of  the 
order. 

A-588-405    Cellular  Mobile 
Telephones  and  Subassemblies 

Matsushita  Communication  Industrial 
Corporation  of  America — Clarification 
to  determine  whether  a  new  subscriber 
imit  (model  number  HS600)is  within 
the  scope  of  the  order. 

A-588-804    Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings), 
and  Parts  Thereof 

Koyo  Seiko  Co.,  Ltd.— Clarification  to 
determine  whether  a  cylindrical  roller 
bearing,  allegedly  without  a  precision    • 
rating,  for  use  as  an  axle  bearing  in  cars 
and  trucks  is  within  the  scope  of  the 
order. 

A-588-813     Ught-Scattering 
Instruments  and  Parts  Thereof 

Thermo  Capillary  Electrophoresis, 
Inc. — Clarification  to  determine  whether 
diode  array  detectors  and  cell  flow  units 
are  within  the  scope  of  the  order. 

A-588-824    Corrosion  Resistant 
Carbon  Steel  Flat  Products 

Drive  Automotive  Industries — 
Clarification  to  determine  whether  2000 
millimeter  wide,  made  to  order, 
corrosion  resistant  cartx>n  steel  coils  are 
within  the  scope  of  the  order. 
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VI.  PENDING  ANTiaRCUMVENTlON 
INQUIRIES  AS  OF  DECEMBER  31, 
1997 

CountiT:  Mexico 

A-201-805     Certain  Welded  Non-Alloy 
Steel  Pipe 

Allied  Tube  &  Conduit  Corp..  Sawhill 
Tubular  Division  of  Tex-Tube  Co., 
Century  Tube  Corp.,  Laclede  Steel  Co., 
LTV  Tubular  Products  Co.,  Sharon  Tube 
Co..  Western  Tube  &  Conduit  Co., 
Wheatland  Tube  Co.,  and  CSI  Tubular 
Products,  Inc.  (Petitioners) — 
Anticircumvention  inquiry  to  determine 
whether  imports  of:  (i)  Pipe  certified  to 
the  American  Petroleum  Institute  (API) 
5L  line  pipe  specifications  (API  5L  or 
Une  pipe),  and  (ii)  pipe  certified  to  both 
the  API  5L  hne  pipe  specifications  and 
the  less  stringent  American  Society  for 
Testing  and  Materials  (ASTM)  A-53 
standard  pipe  specifications  (dual 
certified  pipe),  falling  within  the 
physical  dimensions  outlined  in  the 
scope  of  the  order,  are  circumventing 
the  antidumping  duty  order. 

Country:  United  Kingdom 

A-412-810    Lead  and  Bismuth  Carbon 
Steel  Products 

C-412-811     Inland  Steel  Bar 
Company  and  USS/Kobe  Steel  Company 
(Petitioners) — Anticircumvention 
inquiry  to  determine  whether  British 
Steel  PLC  is  circumventing  the  order  by 
shipping  leaded  steel  billets  to  the 
United  States,  where  they  are  converted 
into  the  hot-rolled  carbon  steel  products 
covered  by  the  order. 

Countiy:  Germany 

A-428-61 1     Lead  and  Bismuth  Carbon 
Steel  Products 

C-429-812    Inland  Steel  Bar 
Company  and  USS/Kobe  Steel  Company 
(Petitioners) — Anticircumvention 
inquiry  to  determine  whether  Saarstahl 
A.G.  and  Thyssen  s  Stahl  A.G.  are 
circumventing  the  order  by  shipping 
leaded  steel  billets  to  the  United  States, 
where  they  are  converted  into  the  hot- 
rolled  carbon  steel  products  covered  by 
the  order. 

Country:  Italy 

A-475-818    Certain  Pasta 

Borden,  Inc.,  Hershey  Foods  Corp., 
Gooch  Foods,  Inc.  (Petitioners) — 
Anticircumvention  inquiry  to  determine 
whether  Barilla  S.r.L.  (Barilla)  is 
importing  pasta  in  the  U.iited  States  in 
bulk  (deHned  as  packages  of  greater  than 
five  pounds)  and  repackaging  the  pasta 
into  packages  of  five  pounds  or  less  for 
sale  in  the  retail  market:  and  whether 
such  repackaging  constitutes 


circumvention  of  the  antidumping  duty 
order. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  N.W., 
Washington,  DC.  20230. 

Dated:  Feburary  4, 1998. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary,  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Tachnology 

[Docket  No.  971201286-7285-01] 

RIN  0693-2A18 

Precision  Maasursmant  Grants 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTKM:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  is  continuing  a 
program  of  research  grants,  formally 
titled  Precision  Measurement  Grants,  to 
faculty  members  of  U.S.  universities  or 
colleges  for  significant,  primarily 
experimental  research  in  the  field  of 
fundamental  measurement  or  the 
determination  of  fundamental  constants. 
Applicants  must  submit  an  abbreviated 
proposal  for  preliminary  screening. 
Based  on  the  merit  of  the  abbreviated 
proposal,  applicants  will  be  advised 
whether  a  hill  proposal  should  be 
submitted. 

DATES:  Abbreviated  proposals  must  be 
received  at  the  address  listed  above 
below  no  later  than  5  p.m.  EST  March 
12.  1998.  The  semi-finaUsts  will  be 
notified  of  their  status  by  Monday, 
March  23, 1998,  and  will  be  requested 
to  submit  their  full  proposals  to  NIST  by 
5  p.m.  EDT  on  Friday.  May  8,  1998. 
Selection  of  the  awards  will  be  made  by 
Friday,  August  14. 1998 
ADDRESSES:  Applicants  are  requested  to 
submit  an  abbreviated  proposal  (original 
and  two  (2)  signed  copies),  using 
Standards  Form  424  (Rev.  4/92)  with  a 
description  of  their  proposed  work  of  no 
more  than  five  (5)  double  spaced  pages. 
Standard  Form  424A(4-92)  and  424B(4- 
92)  are  also  required.  Copies  should  be 


sent  to  the  following:  Dr.  Barry  N. 
Taylor,  Chairman,  NIST  Precision 
Measurement  Grants  Committee,  BIdg. 
225,  Rm.  B161.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Precision  Measurement  Grants 
Programs  may  be  directed  to  the  above 
address  or  to  Dr.  Taylor  at  301-975- 
4220.  Prospective  applicants  with 
general  questions  may  contact  Dr. 
Taylor  before  preparing  their 
abbreviated  proposal.  Specific  inquiries 
as  to  the  usefulness  or  merit  of  any 
particular  project,  or  other  specific 
inquiries  that  deal  with  evaluation 
criteria,  can  potentially  impede  the 
competitive  selection  process  and, 
therefore,  cannot  be  answered. 

Administrative  questions  concerning 
the  NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  Grants 
Office  at  301-975-6329.  Written 
inquiries  should  be  forwarded  to  the 
following  address:  Grants  Office, 
Acquisition  and  Assistance  Division, 
Building  301/Room  B129.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number 

Measurement  and  Engineering 
.Research  and  Standards  11.609 

Authority 

As  authorized  by  Section  2  of  the  Act 
of  March  3, 1901  as  amended  (15  U.S.C. 
272(b)(2)  and  (c)(3)),  NIST  conducts 
directly,  and  supports  through  grants 
and  cooperative  agreement,  a  basic  and 
applied  research  program  in  the  general 
area  of  fundamental  measurement  and 
the  determination  of  fundamental 
constants  of  nature.  The  annual  budget 
for  Precision  Measurement  Grants  is 
approximately  $300,000.  The  annual 
awards  must  have  scopes  of  work  that 
are  clearly  severable  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  which  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  Applicant. 
Because  of  commitments  for  supporting 
multi-year  programs,  only  a  portion  of 
the  budget  is  available  to  initiate  new 
program  in  any  one  year.  The  issuance 
of  awards  is  contingent  upon 
availabihty  of  funding.  As  part  of  this 
research  program  since  1970,  NIST  has 
awarded  Precision  Measurement  Grants 
to  facuhy  members  of  U.S.  universities 
and  colleges  for  significant,  primarily 
expyerimental  research  in  the  field  of 
fundamental  measurement  or  the 
determination  of  fundamental  constants. 


Award  Period 

NIST  is  now  accepting  applications 
for  two  new  grants  in  the  amount  of 
$50,000  per  year  to  be  awarded  for  the 
period  October  1, 1998,  through 
September  30, 1999  (fiscal  year  1999). 
Each  grant  may  be  renewed  for  up  to 
two  additional  years;  however,  future  or 
continued  funding  will  be  at  the 
discretion  of  NIST  based  on  such  factors 
as  satisfactory  performance  and  the 
availability  of  funds. 

Program  Description 

NIST  sponsors  these  grants  to 
encourage  basic,  measurement-related 
research  in  U.S.  universities  and 
colleges  and  to  foster  contacts  between 
NIST  scientists  and  those  faculty 
members  of  U.S.  academic  institutions 
who  are  actively  enaged  in  such  work. 
The  Precision  Measurement  Grants  are 
also  intended  to  make  it  possible  for 
such  faculty  members  to  pursue  new, 
fundamental  measurement  ideas  for 
which  other  sources  of  support  may  be 
difficult  to  find. 

Matching  Requirements 

The  Precision  Measurement  Grants 
Program  does  not  involve  the  payment 
of  any  matching  funds  and  does  not 
directly  affect  any  state  or  local 
government. 

Research  Topics 

There  is  some  latitude  in  the  kind  of 
research  projects  that  will  be  considered 
for  support  under  the  Precision 
Measurement  Grants  Program.  The  key 
requirement  is  that  they  are  consistent 
with  NIST's  mission  in  the  field  of  basic 
measurement  science,  for  example. 

1.  Experimental  and  theoretical 
studies  of  fundamental  physical 
phenomena  which  test  the  basic  laws  of 
physics  or  which  may  lead  to  new  or 
improved  fundamental  measurement 
methods  and  standards. 

2.  The  determination  of  important 
fimdamental  physical  constants. 

3.  The  development  of  new  standards 
for  physical  measurement  of  the  highest 
possible  precision  and  accuracy. 

In  general,  proposals  for  experimental 
research  will  be  given  preference  over 
proposals  for  theoretical  research 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view  of  the  comparative 
difficulty  aspiring  researchers  have  in 
obtaining  funds. 

T)rpical  projects  which  have  been 
funded  through  the  NIST  Precision 
Measurement  Grants  Program  include: 
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"Fine-Structure  constant  determination 
using  precision  Stark  spectroscopy," 
Michael  G.  Littman,  Princeton 
.University. 

"Eotvos  experiment-cryogenic  version," 
D.F.  Bartlett,  University  of  Colorado. 

"A  test  of  local  Lorentz  invariance  using 
polarized  ^'Ne  nuclei,"  T.E.  Chupp, 
Harvard  University. 

"A  new  method  to  search  for  an  electric 
dipole  moment  of  the  elctron,"  L.R. 
Hunder,  Amherst  Collewe. 

"High  precision  timing  ofmillisecond 
pulsars,"  D.R.  Stinebring,  Princeton 
University. 

"Precision  optical  spectroscopy  of 
positronium."  S.  Chu,  Stanford 
University.  * 

"Spectroscopy  of  Francium:  Towards  a 
precise  parity  rvon-conservation 
measurement  in  a  laser  trap,"  L. 
Orozco,  State  University  of  New  York 
at  Stony  Brook. 

"Measurement  of  the  magnetically- 
induced  birefrigence  of  the  vacuum," 
S.A.  Lee,  Colorado  State  University. 

Eligibility 

Eligible  applicants  under  the 
Precision  Measurement  Grants  Program 
are  limited  to  U^.  universities  and 
colleges.  . 

Selection  Procedure 

To  simplify  the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

On  the  oasis  of  the  abbreviated 
proposals,  four  to  eight  semifinalist 
candidates  will  be  selected  by  the  NIST 
Precision  Measurements  Grants 
Committee  and  the  Outside  Review 
Committee  and  requested  to  submit  full 
proposals.  The  same  committees  will 
evaluate  the  detailed  proposals  and,  on 
the  basis  of  their  evaluation,  the  two 
grantees  for  fiscal  year  1999  will  be 
selected. 


Evaluation  Criteria 

The  criteria  to  be  used  in  evaluating 
the  preapplication  proposals  and  full 
proposals  include: 

1.  Importance  of  the  proposed 
research  to  science — does  it  have  the 
potential  of  answering  some  currently 
pressing  question  or  of  opening  up  a 
whole  new  area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  measurement  science — is 
there  a  possibility  that  it  vrill  lead  to  a 
new  or  improved  fundamental 
measurement  method  or  to  a  better 
understanding  of  important,  but  already 
existing,  measurement  methods  or 
physical  standards? 

3.  The  feasibility  of  the  research — is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 


4.  The  past  accomplishments  of  the 
applicant— is  the  quality  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  is  given  equal 
weight  in  the  selection  process. 

Paperwork  Reduction  Act 

The  Standard  Forms  424,  424A,  424B, 
and  LLL  mentioned  in  this  notice  are 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (PRA)  and 
have  been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  numbers  0348-0043,  0348-0044, 
0348-0040,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penahy  for  failure  to  comply 
with  a  collection,  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications,  is  available  by  calling 
Michelle  Hane,  NIST  Precision 
Measurement  Grants  Committee,  301- 
975-4397.  An  application  kit  includes 
the  following: 
SF-424  (Rev  4/92)— Application  for 

Federal  Assistance 
SF-424A  (Rev  4/92)— Budget 
Information — Non-Construction 
Programs 
SF-424B  (Rev  4/92)— Assurances— Non- 
Construction  Programs 
CD-511  (7/91)— Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-free 
Workplace  Requirements  and 
Lobbying 
CD-512  (7/91)— Certifications  Regarding 
Debarment,  Sus{)ension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying 
SF-LLL — Disclosure  of  Lobbying 
Activities 

Additional  Requirements 

Past  Performance 

Unsatifactory  performance  imder 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
fiiinding. 

Preaward  Activities 

Applicants  that  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Applicants  are  also 
hereby  notified  that,  notwithstanding 
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any  vertial  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DoC  to  cover  pre-award  costs. 

Primary  Application  Certification 

All  primary  appUcants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be 
provided. 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies: 

2.  Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 

3.  anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater:  and 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  been  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

5.  Lower  Tier  Certifications.  Grant 
recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CI>-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  Dk>C.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document 


Name  Check  Reviews 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of,  or  are  presently  facing  criminal 
charges  such  as  baud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management  honesty 
or  Rnancial  integrity. 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

False  Statements 

Applicants  are  reminded  that  a  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  fine 
or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either. 

1.  The  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment 
is  received:  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  for  Future  Funding 

In  an  application  is  accepted  for 
funding,  I>oC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Precision  Measurement  Grants 
Program  are  subject  to  all  Federal  laws 
and  Federal  and  Departmental  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
The  Precision  Measurement  Grants 
Program  does  not  directly  affect  any 
state  or  local  government.  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 


products  with  fimding  provided  under 
this  program. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Dated:  February.  4, 1998. 
Rooert  E.  HcoDer, 
Acting  Deputy  Director. 
[PR  Doc.  98-3311  Filed  2-9-98: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

p.D.  0202MC] 

Pacific  Fishery  Management  Council; 
Put>lic  Meetings  and  Hearings 

AOB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  reports; 

notice  of  public  meetings  and  hearings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  preseason  management 
process  for  the  1998  ocean  salmon 
fisheries.  This  notice  announces  the 
availability  of  Council  documents  and 
the  dates  and  locations  of  Council 
meetings  and  public  hearings.  These 
actions  comprise  the  complete  schedule 
of  events  followed  by  the  Council  for 
determining  the  aiuiual  proposed  and 
final  modifications  to  ocean  salmon 
management  measures. 
DATES:  Written  comments  on  the  season 
options  must  be  received  by  April  2, 
1998. 

ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue,  Suite 
224.  Portland.  OR  97201:  telephone: 
(503)  326-6352.  See  SUPPLaiBfTARY 
INFORMATION  for  dates,  times,  and 
locations  of  public  meetings  and 
hearings. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Management  Coordinator, 
telephone:  (503)  326-6352. 
SUPP(.EMBITARY  MFORMATION: 


March  2. 1998:  Council  reports  which 
siunmarize  the  1997  salmon  season  and 
project  the  expected  salmon  stock 
abundance  for  1998  are  available  to  the 
public  from  the  Council  office. 

March  9-13. 1998:  Council  and 
advisory  entities  meet  at  the  Clarion 
Hotel,  401  East  Millbrae  Avenue. 
Millbrae,  California,  to  adopt  1998 
regulatory  options  for  public  review. 

March  25.  1998:  Report  with  proposed 
management  options  and  public  hearing 
schedule  is  mailed  to  the  public.  (The 
report  includes  options,  rationale,  and 
summary  of  biological  and  economic 
impacts.) 

March  30-AprH  7, 1998:  Public 
hearings  are  held  tO  receive  comments 
on  the  proposed  ocean  sahnon  fishery 
regulatory  options  adopted  by  the 
Coimcil.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  below: 

March  30. 1998:  Westport  High 
School  Commons,  2850  S.  Montesano 
Street,  Westport,  WA. 

March  30. 1998:  Pony  Village  Motor 
Lodge,  Ballroom,  Virginia  Avenue. 
North  Bend,  OR. 

March  31. 1998:  Shilo  Inn,  Wilson 
River  Room.  2535  North  Main. 
Tillamook.  OR. 

March  31. 1998:  Red  Lion  Inn, 
Evergreen  Room.  1929  Fourth  Street. 
Eureka.  CA. 

April  1. 1998:  Red  Lion's  Sacramento 
Inn.  Yosemite  Room.  1401  Arden  Way. 
Sacramento.  CA. 

April  6-10.  1998:  Council  and  its 
advisory  entities  meet  at  the  Doubletree 
Hotel  -  Columbia  River.  Portland.  OR.  to 
adopt  final  1998  regulatory  measures. 

April  17. 1998:  hiewsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  is  mailed  to  the 
public. 

April  11-22.  1998:  Sahnon  Technical 
Team  completes  "Preseason  Report  ID 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1998  Ocean  Salmon 
Fisheries." 

May  1. 1998:  Federal  regulations 
implemented  and  Preseason  Report  in 
available  for  distribution  to  the  public. 
Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  February  4, 1998. 
Bruce  C  Morafaead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-3330  FUed  2-9-98;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Adminiatration 

P.D.  020496q 
Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 


SUMMARY:  Notice  is  hereby  given  that 
Alaska  Department  of  Fish  and  Game. 
P.O.  Box  25526.  Juneau.  AK  99802-5526 
has  been  issued  an  amendment  to 
scientific  research  Permit  No.  965 
(P66j). 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  National  Marine  Fisheries 
Service,  NOAA.  P.O.  Box  21668.  Juneau. 
AK  99802-1668. 


Special  Accommodatioiis 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 


FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson.  301/713-2289. 
SUPPLBiBITARY  INFORMATION:  On 
December  23. 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  67053)  that  an  amendment  of  Permit 
No.  965.  issued  June  19, 1995  (60  FR 
34233),  had  been  requested  by  the 
above-named  [individual/organization]. 
The  requested  amendment  has  been 
granted  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  end  wildlife  (50  CFR  222.23). 


Permit  No.  965  (P66j)  is  now  amended 
for:  Underwater  capture  of  10  additional 
(25  total)  juvenile  Steller  sea  lions, 
Eumetopias  jubatus.  through  use  of  a 
leash  around  each  animal's  neck,  with 
the  opposite  end  of  the  leash  attached 
to  a  buoy  at  the  siuface:  and  use  of 
diazepam,  xylazine,  or  medetomidine  as 
a  sedative  with  either  flumazenil, 
tolazoiine,  or  atipamezole  as  the 
reversal  agent. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  vrill  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  January  30, 1998. 
Aan  D.  Terimsh, 

Chief  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(PR  Doc.  98-3331  Filed  2-9-98;  8:45  am] 
BIUJNQ  OOOE  3S10^22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increaae  of  a  Guaranteed  Acoesa  Laval 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

February  4, 1998. 

AQBilCY:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 


EFFECTIVE  DATE:  February  11. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  SpedaUst. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  level,  refier  to  the  Quota 
StatuI  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715^- 

SUPPI^MENTARY  INFORMATION: 

Authorityr  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  Marcli  3. 1972,  as 
amended. 

Upon  a  request  from  the  Government 
of  El  Salvador,  the  U.S.  Government  has 
agreed  to  increase  the  current 
guaranteed  access  level  for  Categories 
352/652  to  12.000,000  dozen. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17,  1997).  Also 
see  62  FR  67623.  published  on 
December  29. 1997. 
Troy  H.  Cnbo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agfeements. 

Coaunittee  for  the  Implementatioii  of  TextiW 

AcreesnenlB 
February  4. 1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19.  1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  periods  January  1, 1998  through 
March  26. 1998  and  January  1, 1998  through 
December  31.  1998. 

Effective  on  February  11. 1998.  you  are 
directed  to  increase  the  guaranteed  access 
level  for  Categories  352/6S2  to  12.000,000 
dozen  for  the  period  January  1.  1998  through 
March  26.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreenwnts. 
|FR  Doc.  9»-3304  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Qeneral  Services  Administration 

National  Aeronautics  and  SfMce 
Administration 

(OMB  Control  Na  9000-001 2] 

f 

Proposed  Collection;  Comment 
Request  Entitled  Termination 
Settlement  Proposal  Forms — FAR 
(Standard  Forms  1435  ttirough  1440) 

AOBICtES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0012). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  will  be  submitting  to  the 
Ofnce  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Termination  Settlement 
Proposal  Forms — FAR  (Standard  Forms 
1435  through  1440).  The  clearance 
currently  expires  on  May  31. 1998. 
DATES:  Comments  may  be  submitted  on 
or  before  April  13.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB, 
Washington.  IX:  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0012. 
Termination  Settlement  Proposal — FAR 
(SF's  1435  through  1440),  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

The  termination  settlement  proposal 
forms  (Standard  Forms  1435  through 
1440)  provide  a  standardized  format  for 
listing  essential  cost  and  inventory 
information  needed  to  support  the 
terminated  contractor's  negotiation         ^ 
position.  Submission  of  the  information 
assures  that  a  contractor  will  be  fairly 
reimbursed  upon  settlement  of  the 
terminated  contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  600; 
responses  per  respondent,  1:  total 
annual  responses.  600;  preparation 
hours  per  response.  2.5;  and  total 
response  burden  hours.  15,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW.  Room  4037. 


Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0012.  Termination  Settlement 
Proposal  Forms— FAR  (SF's  1435 
through  1440),  in  all  correspondence. 

Dated:  Febuary  5, 1998. 
Sharon  A.  Kiaer, 

FAH  Secretariat. 

IFR  Doc.  98-3284  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availability  of  Government  Owned 
Inventions  for  Licensing 

AQB4CY:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  of  availability  of 
government  owned  inventions  for 
licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

ADDRESSES: 

Patents — Copies  of  patents  cited  are 
available  from  the  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231,  for  $3.00  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Patent  applications — Copies  of  patent 
applications  cited  are  available  from  the 
National  Technical  Information  Service 
(NTIS).  Springfield.  Virginia  22161  for 
S6.95  each  (S10.95  outside  North 
American  Continent).  Requests  for 
copies  of  patent  applications  must 
include  the  patent  application  serial 
number.  Claims  are  deleted  from  the 
copies  of  patent  applications  sold  to 
avoid  premature  disclosure. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research  (Code  OOCC), 
Arlington.  VA  22217-5660.  telephone 
(703)  69&-4001. 

SUPPLEMENTARY  INFORMATION:  The 
following  patents  are  available  for 
licensing: 

Patent  5.595.635:  APPARATUS  FOR 
MEASURING  LEAD  CONTENT  OF 
WATER;  filed  8  September  1995; 
patented  21  January  1997. 

Patent  5,600.335:  HIGH-POWER 
BROADBAND  ANTENNA:  filed  21 
December  1994;  patented  4  February 
1997. 

Patent  5.600,340:  WIDEBAND  OMNI- 
DIRECTIONAL ANTENNA;  filed  13 
April  1995;  patented  4  February  1997. 


Patent  5,600,440:  LIQUID  CRYSTAL 
INTERFEROMETER;  filed  5  Juty  1995; 
patented  4  February  1997. 

Patent  5.602,403:  ION 
IKffLANTATKM4  BURIED  GATE 
INSULATOR  FIELD  EFFECT 
TRANSISTOR;  filed  1  March  1991; 
patented  11  February  1997. 

Patent  5.602,751:  METHOD  AND 
APPARATUS  FOR  SPECTRUM 
ANALYSIS  BY  COMPLEX 
CUMULANTS;  filed  28  February  1995; 
patented  11  February  1997. 

Patent  5,610.598:  MISSILE 
TELEMETRY  DATA  INTERFACE 
CIRCUIT;  filed  18  March  1996;  patented 
11  March  1997. 

Patent  5,612,929:  SPECTRAL 
PROCESSOR  AND  RANGE  DISPLAY 
UNIT;  filed  27  December  1995;  patented 
18  March  1997. 

Patent  5.615,632:  UNDERWATER 
VEHICLE  AND  A  FIN  ASSEMBLY 
THEREFOR;  filed  7  February  1996; 
patented  1  April  1997. 

Patent  5,615,847:  SUBMARINE 
LAUNCHED  UNMANNED  AERIAL 
VEHICLE;  filed  11  September  1995; 
patented  1  April  1997. 

Patent  5,617,352:  NON- VOLATILE, 
BIDIRECTIONAL,  ELECTRICALLY 
PROGRAMMABLE  INTEGRATED 
MEMORY  ELEMENT  IMPLEMENTED 
USING  DOUBLE  POLYSIUCON;  filed 
13  December  1995;  patented  1  April 
1997. 

Patent  5,617,869:  DEVICE  AND 
METHOD  FOR  LOCATING  FLOW 
BLOCKAGE  IN  A  THREE- 
DIMENSIONAL  OBJECT;  filed  16  June 
1995;  patented  8  April  1997. 

Patent  5.619.079:  EMI  LINE  FILTER; 
filed  28  July  1995;  patented  8  April 
1997. 

Patent  5.619.432:  DISCRIMINATE 
REDUCTION  DATA  PROCESSOR;  filed 
5  April  1995;  patented  8  April  1997. 

Patent  5.619.945:  DRAG  REDUCTION 
POLYMER  EJECTION  SYSTEM  FOR 
UNDERWATER  VEHICLE;  filed  16 
January  1996;  patented  15  April  1997. 

Patent  5,623,096:  ORTHOGONAL 
SHEAR  STRESS  MEASUREMENT 
PROBE  ASSEMBLY  FOR  BOUNDARY 
LAYER  FLOW;  filed  19  June  1995; 
patented  22  April  1997. 

Patent  5,623,524:  METHOD  AND 
APPARATUS  FOR  MEASURING  THE 
DEPTH  OF  AN  UNDERWATER 
TARGET;  filed  1  March  1967;  patented 
22  April  1997. 

Patent  5,625,146:  METHOD  AND 
SYSTEM  FOR  DETERMINING  AXIAL 
MODULUS;  filed  18  December  1995; 
patented  29  April  1997. 

Patent  5.625.320:  DIFFERENTIAL 
PREAMPLIFIER  AND  PRE-EMPHASIS 
NETWORK;  filed  7  October  1994; 
patented  29  April  1997. 


Patent  5,625,605:  OPTIC  BUNDLE 
TOWED  ARRAY;  filed  13  September 
1983;  patented  29  April  1997. 

Patent  5,626,166:  TEMPERATURE 
CCWTRQL  VALVE  WITHOUT  MOVING 
PARTS:  filed  7  February  1996;  patented 
6  May  1997. 

Patent  5327,339:  ENERGETIC 
CC»ffOSITIONS  CONTAINING  NO 
VOLATILE  SOLVENTS;  filed  28  March 
1996;  patented  6  May  1997. 

Patent  5,627.521:  PERSONAL 
MICROWAVE  AND  RADIO 
FREQUENCY  DETECTOR;  filed  9  May 
1994;  patented  6  May  1997. 

Patent  5.628.974:  PROCESS  FOR 
TREATING  BY-PRODUCTS  OF 
LITHIUM/SULFUR  HEXAFLUORIDE; 
filed  7  July  1995;  patented  13  May  1997. 

Patent  5,629.248:  MODIFIED 
GERMANIUM  SULFIDE  GLASS;  filed 
10  October  1995;  patented  13  May  1997. 

Patent  5.631,406:  CHEMICAL 
COMPOUNDS;  filed  30  March  1981; 
patented  20  May  1997. 

Patent  5.631.877:  NARROWBAND 
SIGNAL  REVEALER;  filed  11  January 
1996;  patented  20  May  1997. 
Patent  5.632.218:  DEBRIS 
DEFLECTOR;  filed  5  August  1996; 
patented  27  May  1997. 

Patent  5,632,580r  MILLING  MACHINE 
EXTENSION;  filed  31  March  1995; 
patented  27  May  1997. 

Patent  5,632,655:  ELECTRICAL 
CONNECTOR  WITH  REPLACEABLE 
MALE  PINS;  filed  20  March  1995; 
patented  27  May  1997. 

Patent  5,632,658:  TRACTOR 
PROEOED  PROPULSOR  FOR  SURFACE 
SHIPS;  filed  21  May  1996;  patented  27 
May  1997. 

Patent  5.632,659:  COMBUSTION 
CHAMBER  DRAIN  SYSTEM;  filed  20 
February  1996;  patented  27  May  1997. 

Patent  5.633.748:  FIBER  OPTIC 
BRAGG  GRATING  DEMODULATOR 
AND  SENSOR  INCORPORATING 
SAME;  filed  5  March  1996;  patented  27 
May  1997. 

Patent  5,633,960:  SPATL\LLY 
AVERAGING  FIBER  OPTIC 
ACCELEROMETER  SENSORS:  filed  25 
September  1996;  patented  27  May  1997. 

Patent  5.634,246:  SNAP  SWIVEL 
HOOK  ASSEMBLY  INCORPORATING 
BALL  SWIVEL  AND  RECESSED  HOOK 
LATCH  RELEASE  MECHANISM;  filed 
20  November  1995;  patented  3  Jime 
1997. 

Patent  5,635,144:  LOW 
TEMPERATURE  PLASMA  FILM 
DEPOSITION  USING  DIELECTRIC 
CHAMBER  AS  SOURCE  MATERL\L; 
filed  24  January  1996;  patented  3  June 
1997. 

Patent  5,635,662:  METHOD  AND 
APPARATUS  FOR  AVOIDING 
DETECTION  BY  A  THREAT 


PROJECTILE;  filed  7  February  1996; 
patented  3  June  1997. 

Patent  5,636,180:  SYSTEM  FOR 
PREVENTING  BIOFOUUNG  OF 
SURFACES  EXPOSED  TO  WATER;  filed 
16  August  1995;  patented  3  June  1997. 

Patent  5,636,248:  METHOD  AND 
SYSTEM  FOR  REGENERATING 
AMPLITUDE  AND  TIMING 
CHARACTERISTICS  OF  AN  ANALOG 
SIGNAL;  filed  4  October  1994;  patented 
3  June  1997. 

Patent  5,636,307:  FIBER  OPTIC 
MICROCABLE  PRODUCED  WITH 
RADL\TION  CURED  COMPOSITE;  filed 
22  November  1993;  patented  3  June 
1997. 

Patent  5,637,825:  CONTROL  LINE 
SPOOL;  filed  17  January  1996;  patented 
10  June  1997. 

Patent  5.637,826:  METHOD  AND 
APPARATUS  FOR  OPTIMAL 
GUIDANCE;  filed  7  February  1996; 
patented  10  June  1997. 

Patent  5.637,865:  FIBER  OPTIC  SELF- 
MULTIPLEXING  AMPLIFIED  RING 
TRANSDUCER  AND  FORCE 
TRANSFER  SENSOR  WITH  PRESSURE 
COMPENSA-nON;  filed  11  June  1996; 
patented  10  Jime  1997. 

Patent  5,637,883:  OPTICALLY 
ADDRESSED  SPATL\L  UGHT 
MODULA-TOR  USING  AN  INTRINSIC 
SEMICONDUCTOR  ACTIVE 
MATERIAL  AND  HIGH  RESISTIVITY 
CLADDING  LAYERS;  filed  27  February 
1995;  patented  10  Jime  1997. 

Patent  5,638,004: 
MULTICONDUCTOR  CONTINUITY 
AND  INTERMITTENT  FAULT 
ANALYZER  WITH  DYNAMIC 
STIMULATION;  filed  16  May  1995; 
patented  10  June  1997. 

Patent  5.639,022:  SUPERSONIC 
FLUID  DISPERSING  INJECTOR;  filed  30 
November  1994;  patented  17  June  1997. 

Patent  5,639,318:  OXIDATION 
RESISTANT  COPPER;  filed  24  August 
1995;  patented  17  Jime  1997. 

Patent  5.639.968:  OPTICAL  FIBER 
STRAIN-TO-FAILURE  SENSOR;  filed 
23  October  1995;  patented  17  June  1997. 
Patent  5.639,982:  MEANS  TO  FIRE  A 
FULLY  AUTOMATIC  GUN 
UNDERWATER  USING  A  SPECL\L 
BARREL  CLEARANCE  BLANK  ROUND; 
filed  23  May  1996;  patented  17  June 
1997. 

Patent  5.641,189:  MULTIPLE  STRAP 
CARRIER:  filed  17  November  1995; 
patented  24  June  1997. 

Patent  5,641.440:  SINTERING  AIDS 
FOR  PRODUCING  BAO.AL203.2SI02 
AND  SRO.AL203.2SI02  CERAMIC 
MATERIALS;  filed  26  July  1995; 
patented  24  June  1997. 

Patent  5.641.936:  ACTIVE  INFRARED 
FUZE;  filed  11  September  1964; 
patented  24  June  1997. 
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Patent  5,642,329:  METHOD  FOR 
DOUBLING  THE  RESOLVING  POWER 
OF  A  SONAR  ARRAY  AND  A  SONAR 
ARRAY  FOR  IMPLEMENTING  THE 
SAME:  filed  3  October  1995;  patented 
24  June  1997. 

Patent  5.642.330:  SEA  STATE 
MEASURING  SYSTEM:  filed  2  May 
1994;  patented  24  June  1997. 

Patent  5.642.331:  CONSTANT 
RADIUS  ACOUSTIC  SENSOR 
MOUNTING  SYSTEM;  filed  2  February 
1996;  patented  24  June  1997. 

Patent  5,642,445:  SYSTEM  FOR 
DETERMINING  AN  INTERIOR  OR 
EXTERIOR  ACOUSTIC  NOISE  LEVEL 
OF  AN  ENCLOSED  STRUCTURE  AND 
NOISE  REDUCTION  DEVICE 
INCORPORATING  SUCH  SYSTEM: 
filed  31  October  1995;  patented  24  June 
1997. 

Patent  5.644.067:  APPARATUS  AND 
METHOD  FOR  CAUBRATION  OF 
SENSING  TRANSDUCERS;  filed  16  July 
1996:  patented  1  July  1997. 

The  following  patent  applications  are 
available  for  licensing: 

Patent  application  06/279,414: 
FORMATION  OF  COMPOSITE 
MATERIALS  BY  THE  INWARD 
DIFFUSION  AND  PRECIPITATION  OF 
THE  MATRIX  PHASE:  filed  1  July  1981. 
Patent  application  08/084.057:  TOOL 
AND  SYSTEM  FOR  MACHINING  A 
ROUND  STAND;  filed  30  June  1993. 

Patent  application  08/433.857:  HIGH 
SPEED  MAGNETOSTRICnVE  LINEAR 
MOTOR;  filed  2  May  1995. 

Patent  application  08/491.047:  HIGH- 
ENERGY-ABSORBING  ENCLOSURE 
FOR  INTERNAL  EXPLOSION 
CONTAINMENT;  filed  15  June  1995. 

Patent  application  08/527.988: 
BICOUPLED  CONTRAROTATING 
EPIC YCLIC  GEARS;  filed  14  September 
1995. 

Patent  application  08/530.391: 
VIBRATION-DAMPING  OF 
STRUCTURAL  PRODUCTS:  filed  19 
September  1995. 

Patent  application  08/532.347: 
METHOD  AND  APPARATUS  FOR 
HEATED,  PRESSURE-SWING  HIGH 
PRESSURE  AIR  DEHYDRATION:  filed 
22  September  1995. 

Patent  application  08/645.732: 
ISOLATION  MOUNTING  DEVICE:  filed 
14  May  1996. 

Patent  application  08/669.673:  TWO 
PHASE  HFB2-SIB4  MATERIAL:  filed 
24  June  1996. 

Patent  application  08/695.444: 
PROCESS  FOR  MAKING  OPTICAL 
FIBERS  FROM  CORE  AND  CLADDING 
GLASS  RODS;  filed  12  August  1996. 

Patent  application  08/704.028: 
ENERGETIC  NITRO  PREPOLYMER; 
filed  26  August  1996. 


Patent  application  08/704,029: 
ENERGETIC  FLUORONTTRO 
PREPOLYMER;  filed  26  August  1996. 

Patent  application  08/714,876: 
COMPACT  CONTINUOUS  WAVE 
TUNABLE  INFRARED  LASERS  AND 
METHOD:  filed  19  September  1996. 

Patent  application  08/736,551: 
AMPLITUDE  INSENSITIVE 
SYNCHRONIZATION  OF  NONLINEAR 
SYSTEMS;  filed  24  October  1996. 
Patent  application  08/745.169: 
METHOD  AND  APPARATUS  FOR 
CASTING  THIN- WALLED 
HONEYCOMB  STRUCTURES:  filed  7 
November  1996. 

Patent  application  08/747.469: 
METHOD  AND  APPARATUS  FOR 
PERFORMING  MUTATIONS  IN  A 
GENETIC  ALGORITHM-BASED 
UNDERWATER  TARGET  TRACKING 
SYSTEM;  filed  12  November  1996. 

Patent  application  08/749.483: 
APPARATUS  AND  METHOD  FOR 
GENERATING  SHORT  PULSES  FOR 
NMR  AND  NQR  PROCESSING:  filed  13 
November  1996. 

Patent  application  08/753,055: 
SHIELDED  BEARING  LUBRICATION: 
filed  19  November  1996. 

Patent  application  08/769,641: 
MULTI-LAYER  TILED  ARRAY;  filed  16 
December  1996. 

Patent  application  08/774,800: 
SUBMARINE  EXTENDIBLE  TURRET 
SYSTEM:  filed  28  February  1997. 
Patent  application  08/775,232: 
SYSTEM  FOR  VERIFYING  NUCLEAR 
WARHEAD  PREARM/SAHNG 
SIGNALS;  filed  30  December  1996. 

Patent  application  08/775.233: 
TRAJECTORY  MEASUREMENT 
SYSTEM  FOR  UNDERWATER 
VEHICLES;  filed  30  December  1996. 

Patent  application  08/775,486: 
OXIDATION  RESISTANT  FIBER- 
REINFORCED  COMPOSITES  WITH 
POLY(CARBORANE-SILOXANE/ 
SILANE-ACETYLENE);  filed  31 
December  1996. 

Patent  application  08/782.362: 
MODEL  IDENTinCATlON  AND 
CHARACTERIZATION  OF  ERROR 
STRUCTURES  IN  SIGNAL 
PROCESSING;  filed  13  January  1997. 

Patent  application  08/787,834: 
TRAJECTORY  MATCHED  PASSIVE 
DETECTION  SYSTEM:  filed  23  January 
1997. 

Patent  application  08/789,454: 
ACTIVE  SONAR  RANGE-BEAM 
PARTITIONER;  filed  1  January  1997. 

Patent  application  08/791.292: 
PHASE  STABIUZATION  OF 
ZIRCONL\;  filed  30  January  1997. 
Patent  application  08/791,297: 
METHODS  AND  APPARATUS  FOR 
DISTRIBUTED  OPTICAL  FIBER 
SENSING  OF  STRAIN  OR  MULTIPLE 
PARAMETERS;  filed  30  January  1997. 


Patent  application  08/791.433: 
APPARATUS  AND  METHOD  OF 
CONCOMITANT  SCENARIO 
TOPOGRAPHY  WITH  THE  AID  OF  A 
DIGITAL  COMPUTER;  filed  27  January 
1997.      , 

Patent  application  08/792,240: 
SYSTEM  FOR  BEARINGS-ONLY 
CONTACT  STATE  ESTIMATION 
USING  RECURRENT  NEURAL 
NETWORKS;  filed  31  January  1997. 

Patent  application  08/792,266: 
SYSTEM  AND  METHOD  FOR 
TRACKING  VEHICLES  USING 
RANDOM  SEARCH  ALGORTTHMS; 
filed  31  January  1997. 

Patent  application  08/792,676: 
METHOD  AND  APPARATUS  FOR 
PRODUCING  HIGH  BRIGHTNESS  MID- 
IR  FLUORESCENCE  FROM  PHOSPHOR 
MATERIALS:  filed  29  January  1997. 

Patfent  application  08/797,325: 
PHOTOACnVATABLE  O- 
NFTROBENZYL  POLYETHYLENE 
GLYCOL-SILANE  FOR  THE 
PRODUCTION  OF  PATTERNED 
BIOMOLECULAR  ARRAYS:  filed  10 
February  1997. 

Patent  application  08/797,765: 
IMPROVED  COMPOSmONS  FOR  USE 
IN  BATTERY  SYSTEMS;  filed  8  January 
1997. 

Patent  application  08/800,328:  WET- 
SPINNING  FIBER  PROCESS 
PROVIDING  CONTROLLED 
MORPHOLOGY  OF  THE  WET-SPUN 
FIBER:  filed  12  March  1996. 

Patent  application  08/802.573: 
WAVELET-BASED  HYBRID 
NEUROSYSTEM  FOR  SIGNAL 
CLASSIFICATION:  filed  19  February 
1997. 

Patent  application  08/804.044: 
WATER  SPRAY  COOLING  SYSTEM 
FOR  EXTINGUISHMENT  AND  POST 
FIRE  SUPPRESSION  OF 
COMPARTMENT  FIRES:  filed  26 
February  1997. 

Patent  application  08/806,132:  CABLE 
FLUSHING  LATERAL:  filed  3  March 
1997. 

Patent  application  08/810,165:  HIGH 
SPEED  WAVELENGTH 
DETERMINATION  SYSTEM  FOR 
WAVELENGTH-ENCODE  SENSORS: 
filed  28  February  1997. 

Patent  application  08/810.166:  FIBER 
BRAGG  GRATING  INTERROGATION 
SYSTEM  AND  METHOD  WTTH  FIBER 
STRING  MULTIPLEXING;  filed  28       • 
February  1997. 

Patent  application  08/810.167:  FIBER 
BRAGG  GRATING  INTERROGATION 
SYSTEM  WTTH  ADAPTIVE 
CALIBRATION:  filed  28  February  1997. 

Patent  application  08/812.065: 
TOWED  ARRAY  WTTH  NON- 
ACOUSTIC  SENSOR  MODULE;  filed  21 
January  1997. 
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Patent  application  08/818,193: 
NOVEL  LINEAR  METALLOCENE 
POLYMERS  CONTAINING 
ACETYLENIC  AND  INORGANIC  UNITS 
AND  THERMOSETS  AND  CERAMICS 
THEREFROM:  filed  14  March  1997. 

Patent  application  08/823.776: 
RETRACTABLE  UNDERWATER 
TURRET:  filed  24  March  1997. 

Patent  application  08/825,942: 
ACTIVELY  MODE-LOCKED,  SINOJ:- 
POLARIZATION,  PICOSECOND 
OPTICAL  FIBER  LASER;  filed  1  April 
1997. 

Patent  application  08/828,229: 
STANDARDIZED  MODULAR 
ANTENNA  SYSTEM;  filed  14  April 
1997. 

Patent  application  08/828,232: 
STRUT-MOUNTED  DRAG  BALANCE; 
filed  25  March  1997. 

Patent  application  08/845,894: 
MICROCAPILLARY-BASED  FLOW- 
THROUGH  IMMUNOSENSOR  AND 
DISPLACEMENT  IMMUNOASSAY 
USING  THE  SAME;  filed  28  April  1997. 

Patent  application  08/845,897: 
POROUS  METAL/ORGANIC 
POLYMERIC  COMPOSITES:  filed  28 
April  1997. 

Patent  appHcation  08/846,192: 
UGHTWEIGHT  HIGH  DAMPING 
POROUS  METAL/PHTHALONITRILE 
COMPOSFTES;  filed  28  April  1997. 

(Authority:  35  U.S.C.  207;  37  CFR  Part  404) 

Dated:  January  29, 1998. 
Nfichael  L  Quinn, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(PR  Doc.  98-3223  Filed  2-9-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  9, 1998.  A 
regular  clearance  process  is  also 


beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
April  10,  1998. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  o£  Education,  Office-of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651. 

Written  comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPI.EMBITARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 


Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  5. 1998. 
Linda  C.  Tague. 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Management 

Type  of  Review:  New. 

Title:  Streamlined  Process  for  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
Approved  Grant  Applications. 

Abstract:  Since  April  1997,  EDGAR's 
menu  of  selection  criteria  became 
effective.  For  each  competition,  the 
Secretary  would  select  one  or  more 
criteria  that  best  enable  the  Department 
to  identify  the  highest  quality 
applications  consistent  with  the 
program  purpose,  statutory 
requirements,  and  any  priorities 
established.  This  allowed  the  Secretary 
the  flexibility  to  weigh  the  criteria 
according  to  the  needs  of  each 
individual  program.  This  menu  of 
selection  criteria  will  provide  the 
Department  the  flexibility  to  choose  a 
set  of  criteria  tailored  to  a  given 
competition  and  obviate  the  need  to 
create  specific  selection  criteria  through 
individual  program  regulations.  ED  is 
requesting  a  streamlined  process  for 
programs  of  approved  applications  who 
choose  to  change:  (1)  criteria  from  the 
same  EDGAR  menu.  (2)  old  EDGAR  to 
new  EDGAR  criteria,  or  (3)  program 
criteria  to  EDGAR  criteria. 

Additional  Information:  ED  is 
requesting  an  emergency  clearance  by 
February  9,  1998.  This  will  allow 
programs  to  make  the  appropriate 
criteria  changes  without  further 
delaying  the  grant  process  and  provide 
sufficient  time  for  appUcants  to 
complete  their  applications.  Without 
this  emergency  request.  appUcants 
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would  not  receive  their  awards  in  time 
which  could  result  in  public  harm. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-pront  institutions: 
State,  Local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  1 
Burden  Hours:  1 

(FR  Doc.  9»-3456  Filed  2-9-98;  8:45  am) 
MUMOCOOC  400»-01-# 


DEPARTMENT  OF  EDUCATION 

Submission  tor  0MB  Rsvisw; 
Comment  RsquMt 

aobicy:  Department  of  Education. 
ACnOM:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
12.  1998. 

ADOAESS£S:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory-  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOA  FURTHER  MFORMATION  CONTACT: 

PaUick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMOITARV  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  tne 


information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  February  4, 1998. 

Linda  CTague 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and    . 
Improvement 

Type  of  Review:  New 

Tide:  Research  on  Charter  Schools 
and  Students  with  Disabilities 

Frequency:  One-time 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs 

Reporting  Burden  and  Recordkeeping: 

Responses:  832. 

Burden  Hours:  1,568. 

Abstract:  The  success  to  date  of  the 
charter  schools  movement  has  resulted 
from  the  opportunities  the  schools 
provide  for  site-based  management  free 
of  many  regulations,  and  for 
instructional  and  other  innovations, 
parent  choice,  specialized  services  to 
specific  populations,  and  public 
accountability.  This  data  collection  will 
allow  the  Department  of  Education  to 
assemble  information  on  the  reasons 
parents  are  enrolling  students  with 
disabilities  in  charter  schools,  the 
services  provided  by  the  schools,  the 
schools'  outcome  goals,  the  student 
outcome  measures  the  schools  employ, 
and  the  students'  success  in  the  schools. 
Subjects  will  include  educators,  parents, 
and  students. 
IFR  Doc.  98-3235  Piled  2-9-98;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

National  Commitlas  on  Foreign 
Medical  Education  and  Accreditation 

Date  and  Time:  Thursday,  March  12, 
1998,  8:30  a.m.  until  5:30  p.m. 

Place:  The  Embassy  Suites  Hotel, 
1250  22nd  Street,  N.W.,  Washington, 
D.C.  20037,  (202)  857-3388.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities.  An  individual  urith  a 
disability  who  will  need  an 
accommodation  to  participate  in  the 
meeting  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternate  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  the  Department 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested 
accommodations  may  not  be  available 
because  of  insufficient  time  to  arrange 
them. 

Status:  Parts  of  this  meeting  will  be 
open  to  the  public.  Parts  of  this  meeting 
will  be  closed  to  the  public. 

Matters  to  be  considered:  The 
standards  of  accreditation  applied  to 
medical  schools  by  a  number  of  foreign 
coimtries  and  the  comparability  of  those 
standards  to  the  standards  of 
accreditation  applied  to  United  States 
medical  schools.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision. 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  481  of  the  Higher  Education 
Act  of  1965,  as  amended  in  1992  (20 
U.S.C.  §  1088),  the  Secretary  established 
within  the  Department  of  Education  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  The 
Committee's  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  (2)  determine  the 
comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools. 

FOR  RiRTHER  INFORMATION  CONTACT: 
Bonnie  LeBold,  Acting  Executive 
Director,  National  Committee  on 
Foreign  Medical  Education  and 
Accreditation.  7th  and  D  Streets,  S.W., 
Room  3082.  ROB  *3.  Washington,  D.C 
20202-7563.  Telephone:  (202)  260- 
3636.  Beginning  March  2. 1998,  you 
may  call  to  obtain  the  identity  of  the 
countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 
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Dated:  February  3, 1998. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  98-3300  Filed  2-9-98;  8:45  amj 

BIUJNQ  COOE  4000-01-M 

DEPARTMENT  OF  EDUCATION 

Recognitlion  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  comments  on 
agencies  applying  to  the  Secretary  for 
Renewal  of  Recognition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  Eligibility 
Determination  Division,  U.S. 
Department  of  Education,  7th  and  D 
Streets,  S.W.,  Room  3915  ROB-3, 
Washington,  DC  20202-5244,  telephone: 
(202)  708-7417.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m..  Eastern  time, 
Monday  through  Friday. 

Submission  of  Third-Party  Comments. 

The  Secretary  of  Education 
recognizes,  as  reliable  authorities  as  to 
the  quality  of  education  offered  by 
institutions  or  programs  within  their 
scope,  accrediting  agencies  and  State 
approval  agencies  for  public 
postsecondary  vocational  education  and 
nurse  education  that  meet  certain 
criteria  for  recognition.  A  notice 
published  in  the  Federal  Register  on 
December  29, 1997  (Volume  62,  page 
67632)  invited  interested  third  parties  to 
present  written  comments  on  agencies 
scheduled  for  review  at  the  June  1998 
meeting  of  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity  (NACIQI).  The  purpose  of  this 
notice  is  to  correct  information  that  was 
provided  in  the  December  29  notice 
regarding  the  names  of  two  agencies  that 
appeared  in  that  notice,  to  add  two 
other  agencies  to  the  list  of  agencies 
whose  interim  reports  are  to  be 
reviewed  at  the  June  meeting,  and  to 
delete  one  agency,  the  Oklahoma  State 
Board  of  Vocational  and  Technical 
Education,  from  that  list.  The  correct 
information  is  included  at  the  end  of 
this  notice.  This  notice  also  extends  the 
deadline  from  February  12, 1998  to 
March  12. 1998  for  interested  third 
parties  to  present  written  comments  on 
the  two  agencies  named  in  this  notice 


that  will  be  filing  interim  reports.  All 
other  provisions  of  the  December  29, 
1997  Federal  Register  notice  remain  in 
effect. 

Petitions  for  Renewal  of  Recognition 

1.  Commission  on  Opticianry 
Accreditation  (requested  scope  of 
recognition:  the  accreditation  of  two- 
year  programs  for  the  ophthalmic 
dispenser  and  one-year  programs  for  the 
ophthalmic  laboratory  technician) 

2.  Commission  on  Accreditation  of 
Allied  Health  Education  Programs, 
Board  of  Directors  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  ("Candidate  status")  of 
educational  programs  for  the  allied 
health  occupations  of  cytotechnologist 
and  electroneurodiagnostic 
technologist) 

Interim  Reports 

1.  Southern  Association  of  Colleges 
and  Schools,  Commission  on  Colleges 

2.  Oklahoma  State  Regents  for  Higher 
Education  (Note:  this  agency  was 
incorrectly  listed  as  the  Oklahoma  State 
Board  of  Vocational  and  Technical 
Education  in  the  December  29, 1997 
notice.) 

Dated:  February  5, 1998. 
David  A.  Longaneclcer, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  98-3301  Filed  2-9-98;  8:45  am] 

BILUNQ  OOOE  400<M)1-M 


DEPARTMENT  OF  ENERGY 

Proposed  Subsequent  ArrangenYent 
Concerning  Reciprocal  Arrangements 
for  Exchanges  of  Information  and 
Visits  Under  the  Agreement  for 
Cooperation  for  the  Peaceful  Uses  of 
Nuciesr  Energy  Between  the 
Government  of  the  United  States  and 
the  Government  of  ttte  People's 
Republic  of  China 

AGENCY:  Office  of  Arms  Control  and 
Nonproliferation,  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  of  the  Government  of  the  United 
States  and  the  Government  of  the 
Peoples  Republic  of  China  to  establish 
mutually  acceptable  reciprocal 
arrangements  for  exchanges  of 
information  and  visits  to  material, 
facilities,  and  components  subject  to  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  and 
the  Govenunent  of  the  People's 
Republic  of  China  concerning  the 
Peaceful  Uses  of  Nuclear  Energy,  signed 
July  23, 1985  ("the  Agreement"). 


The  framework  for  executing  the 
proposed  exchanges  is  established  in  a 
Memorandum  of  Understanding  (MOU) 
dated  June  23, 1987,  which  has  been 
initialed  by  the  two  Governments  and  is 
reproduced  at  the  end  of  this  Notice. 
The  Department  of  Energy  will  issue  a 
second  Notice  of  Proposed  Subsequent 
Arrangement,  which  may  contain 
additional  pertinent  information,  after 
the  Memorandum  of  Understanding  is 
signed  by  the  two  Governments. 
SUPPLEMENTARY  INFORMATION: 

Procedural  Background 

In  order  to  carry  out  the  1985  U.S.- 
China Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy,  the 
President  is  required  under  P.L.  99-183 
to  make  a  certification  to  Congress  on 
three  matters  and  to  submit  to  Congress 
a  detailed  report  on  China's 
nonproliferation  policies  and  practices. 
The  President  must  certify  that  (A)  the 
reciprocal  arrangements  made  pursuant 
to  Article  8  of  the  Agreement  have  been 
designed  to  be  effective  in  ensuring  that 
any  nuclear  materials,  facilities  or 
components  provided  under  the 
Agreement  shall  be  utilized  solely  for 
intended  peaceful  purposes  as  set  forth 
in  the  Agreement;  (B)  the  Government  of 
the  People's  Republic  of  China  has 
provided  additional  information 
concerning  its  nuclear  nonproliferation 
policies  and  that,  based  on  this  and  all 
other  information  available  to  the 
United  States  Government,  the  People's 
Republic  of  China  is  not  in  violation  of 
paragraph  (2)  of  section  129  of  the 
Atomic  Energy  Act;  and  (C)  the 
obligation  to  consider  favorably  a 
request  to  carry  out  activities  described 
in  Article  5  (2)  of  the  Agreement  shall 
not  prejudice  the  decision  of  the  United 
States  to  approve  or  disapprove  such  a 
request. 

The  President  made  these 
certifications  on  January  12.  1998,  and 
forwarded  them  to  the  Congress  on 
January  13,  1998. 

House  Report  99-382  (November  20, 
1985),  concerning  Public  Law  99-183, 
specified  that  it  was  the  expectation  of 
the  House  Committee  on  Foreign  Affairs 
that  at  the  time  the  President  made 
these  certifications,  details  concerning 
the  reciprocal  arrangements  under 
Article  8  of  the  Agreement  would  "be 
submitted  to  the  Congress  for  review  as 
a  'subsequent  arrangement'  under 
section  131a  of  the  Atomic  Energy  Act 
of  1954."  That  section  of  the  Atomic 
Energy  Act  mandates,  inter  alia,  that 
subsequent  arrangements  are  to  be 
issued  by  the  Secretary  of  Energy  or  his 
designee,  after  obtaining  the 
concurrence  of  the  Department  of  State 
and  after  consultation  with  the  Arms 
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Control  and  Disarmament  Agency,  the 
Nuclear  Regulatory  Commission,  and 
the  Department  of  Defense.  Notice  of 
any  proposed  subsequent  arrangement 
must  be  published  in  the  Federal 
Register,  together  with  a  determination 
by  the  Secretary  of  Energy  that  such 
arrangement  will  not  be  inimical  to  the 
common  defense  and  security.  A 
proposed  subsequent  arrangement  may 
not  take  effect  before  flfteen  days  after 
publication.  (The  responsibilities  of  the 
Secretary  of  Energy  have  been  delegated 
to  the  Director  of  the  Department's 
Office  of  Arms  Control  and 
Nonproliferation.) 

This  Notice  announces  the  intent  of 
the  United  States  Government  to  enter 
into  reciprocal  arrangements  for 
exchanges  of  information  and  visits 
under  Article  8  of  the  Agreement,  as 
specified  below.  It  concludes  that  the 
reciprocal  arrangements,  as  provided  for 
in  the  Agreement  and.  upon  its  entry 
into  force,  in  the  U.S.-China 
Memorandum  of  Understanding  of  June 
23.  1967,  are  not  inimical  to  the 
common  defense  and  security. 

Proposed  Reciprocal  Arrangements 

The  President  has  certified  that  the 
reciprocal  arrangements  made  pursuant 
to  Article  8  of  the  Agreement  have  been 
designed  to  be  effective  in  ensuring  that 
any  nuclear  material,  facilities,  or 
components  provided  under  the 
Agreement  shall  be  utilized  solely  for 
the  intended  peaceful  purposes  as  set 
forth  in  the  Agreement.  The 
arrangements  agreed  to  by  the  United 
States  and  the  People's  Republic  of 
China  are  set  forth  in  the  MOU  initialed 
by  the  two  Governments  on  June  23, 
1987. 

In  assessing  the  arrangements 
established  under  Article  8  of  the 
Agreement,  it  is  important  to  bear  in 
mind  the  three  main  factors  considered 
in  their  negotiation.  These  are: 

•  The  fact  that  China  is  a  nuclear 
weapon  state; 

•  The  nature  and  scope  of 
cooperation  contemplated  in  the 
Agreement:  and 

•  The  range  and  extent  of  activities 
included  under  the  reciprocal 
arrangements  for  exchanges  of 
information  and  visits  mutually  agreed 
between  the  parties. 

China's  Status  as  a  Nuclear-Weapon 
State 

China  is  a  nuclear  weapon  state  and 
possesses  dedicated  facilities  to  produce 
fissile  material  for  its  nuclear  weapons 
program.  There  is,  therefore,  little  if  any 
reason  for  it  to  contemplate  using  its 
civil  nuclear  program  to  suppoft  a 
nuclear  weapons  purpose.  Moreover, 


the  potential  costs  of  diverting  U.S.- 
supplied  civil  nuclear  material  or 
facilities  would  be  disproportionately 
high  relative  to  any  benefit  that  could 
possibly  accrue  to  China.  Without  doubt 
such  an  action  would  terminate  nuclear 
cooperation  by  the  United  States  and 
more  generally  would  do  far-reaching 
damage  to  U.S.-Chinese  relations. 

China's  nonproliferation  credentials 
would  be  severely  damaged  and  its 
credibility  and  standing  in  the 
international  community  as  a  whole 
would  be  undermined,  there  has  been 
no  evidence  to  suggest  that  China  has  in 
any  way  employed  its  existing  nuclear 
power  stations  at  Quinshan  and  Daya 
Bay  to  support  its  nuclear  weapons 
program,  even  though  China  has 
modernized  and  somewhat  expanded  its 
nuclear  forces  since  these  facilities 
began  operating  in  1993  and  1994, 
respectively. 

'The  Agreement  does  not  require  the 
application  of  IAEA  safeguards  on  U.S. 
nuclear  exports  to  China.  Neither  the 
Nuclear  Non-Proliferation  Treaty  (NPT) 
nor  U.S.  law  requires  the  application  of 
such  safeguards  on  nuclear  transfers 
,  between  nuclear  weapon  states.  NPT 
safeguards  applied  by  the  IAEA  are 
intended  to  help  prevent  nuclear 
proliferation,  that  is.  the  spread  of 
nuclear  weapons  beyond  the  five 
acknowledged  nuclear  weapon  states  at 
the  time  the  Treaty  was  negotiated,  a 
group  that  include  both  the  United 
States  and  China.  NPT  safeguards  are 
required  only  on  certain  equipment  and 
material  exported  to  non-nuclear 
weapon  states.  Nor  does  U.S.  law 
require  the  application  of  bilateral 
safeguards  on  U.S.  exports  to  a  nuclear 
weapon  state.  As  in  the  case  of  the  NPT, 
this  reflects  the  reduced  proliferation 
concerns  that  apply  to  transactions  with 
states  that  already  "legally"  possess 
nuclear  weapons. 

However,  the  United  States  as  a 
matter  of  law  requires  additional 
controls  and  assurances  with  respect  to 
its  nuclear  exports.  Consequently,  the 
United  States  requires  of  all  recipients 
additional  bilateral  assurances 
concerning  U.S.  nuclear  transfers.  These 
controls  and  assurances  cover  the 
peaceful  use,  reprocessing,  enrichment, 
retransfer,  physical  security,  alteration 
in  form  or  content,  and  storage  of  U.S. 
nuclear  exports.  These  assurances  are 
generally  given  with  reference  to 
specific  transactions  that  are  being 
proposed  under  Nuclear  Regulatory 
Commission  authorization. 

Chinese  compliance  through  the 
Agreement  will  be  confirmed  with  the 
reciprocal  visits,  exchanges,  and  general 
information  about  nuclear  fuel  cycle 
activities.  In  addition,  the  fact  that 


violation  of  the  Agreement  would  cause 
termination  of  the  U.S.  nuclear 
coof>eration  with  China,  is  a  strong 
deterrent  to  misuse  of  U.S.  exports. 

Scope  of  Cooperation 

The  second  factor  relevant  to 
assessing  the  reciprocal  arrangements 
under  Article  8  of  the  Agreement  relates 
to  the  nature  and  scope  of  the 
cooperation  contemplated  in  that 
document.  The  Agreement  establishes 
the  basis  for  cooperation  on  nuclear 
nonproliferation  and  on  current  and 
advanced  light  water  nuclear  power 
reactor  technologies,  including,  in  part, 
safety,  fuels,  and  materials;  nuclear 
steam  supply  systems;  irradiation 
technology;  and  other  areas  to  which  the 
parties  may  later  agree.  The  Agreement 
is  thus  focused  on  cooperation  in  which 
the  most  likely  transfers  are  related  to 
nuclear  power  reactors  and  nuclear  fuel. 
The  only  special  nuclear  material  that 
may  be  transferred  in  significant 
quantities  under  the  Agreement  is  low- 
enriched  uranium,  which  is  not  directly 
usable  for  nuclear  explosives  or  other 
military  purposes.  Reprocessing  of  spent 
fuel  subject  to  the  Agreement  could 
occur  only  with  prior  U.S.  consent. 
Were  the  United  States  ever  to  consider 
granting  such  consent,  it  would  give 
careful  consideration  to  what  additional 
verification  arrangements  would  be 
required.  The  Agreement  does  not 
contemplate  the  transfer  of  sensitive 
nuclear  technology,  facilities,  or 
components.  Any  such  transfer  would 
require  amendment  to  the  Agreement 
and,  as  in  the  case  of  reprocessing  spent 
fuel,  would  be  subject  to  U.S.  approval, 
which  would  only  be  given,  if  at  all. 
subject  to  satisfactory  provisions  for 
verification  of  use  and  disposition. 

Furthermore,  the  Nuclear  Regulatory 
Commission  must  review  any  specific 
export  of  material  or  equipment  subject 
to  its  export  approval  authority.  This 
will  provide  added  assurance  that 
transfers  under  the  Agreement  will  be 
carefully  scrutinized  to  ensure  the 
effectiveness  of  arrangements  to  verify 
that  they  are  used  for  exclusively 
peaceful  purposes. 

Activities  Under  Article  8 

The  third  factor  relevant  to  assessing 
the  reciprocal  arrangements  under 
Article  8  is  an  evaluation  of  the  extent 
to  which  these  arrangements  can 
achieve  the  objectives  identified  for 
them  under  the  Agreement.  In  the  case 
of  the  NPT,  IAEA  safeguards  are  applied 
in  non-nuclear  weapon  states  party  to 
the  NPT  with  the  objective  of  deterring 
the  diversion  of  a  significant  quantity  of 
nuclear  material  by  achieving  a  high 
probability  of  detection  of  such 
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diversion.  For  this  purpose,  quantitative 
material  accountancy,  accompanied  by 
containment  and  surveillance  measures, 
are  applied.  In  the  case  of  the  U.S.- 
China Agreement,  the  objective  is  to 
enable  the  United  States  to  ensure  that 
the  materials  and  facilities  transferred 
from  the  United  States  under  the 
Agreement  are  used  exclusively  for 
peaceful  purposes  in  China. 

The  arrangements  mutually  agreed  by 
the  parties  pursuant  to  Article  8  of  the 
Agreement  are  based  on  well  accepted 
and  widely  applied  principles  of 
verification.  They  are  also  consistent 
with  the  measives  applied  by  the 
United  States  to  verify  bilateral 
assurances  under  other  agreements  for 
cooperation.  The  keys  to  effiective 
verification  are  information  and 
access — access  to  all  information 
deemed  relevant  to  the  establishment  of 
a  complete  inventory  of  items  subject  to 
verification;  the  ability  to  secure  any 
additional  necessary  information;  the 
right  to  obtain  such  additional 
information  on  site  to  ensure  that  the 
inventory  of  items  is  complete;  and  the 
right  periodically  to  visit  the  locations 
of  such  material  and  equipment  to 
ascertain  not  only  the  accuracy  of  the 
inventory,  but  that  all  items  on  the 
inventory  are  being  used  for  agreed 
peaceful  purposes.  As  noted,  the  nature 
of  the  particular  measures  employed  is 
a  function  of  the  objective  to  be 
achieved  and  will  differ  from  agreement 
to  agreement. 

Tne  provisions  agreed  in  the  MOU  of 
June  23. 1987..satisfy  these  criteria.  To 
meet  the  objective  of  ensuring  that  any 
transferred  facilities,  materials,  or 
components  are  not  used  for  any 
nuclear  explosive  device,  for  research 
on  or  the  development  of  such  devices, 
or  for  any  military  purpose  (Article 
5(3)),  and  to  provide  for  exchanges  of 
information  and  visits  to  material, 
facilities  and  components  subject  to  the 
agreement  (Article  8(2)),  the  MOU 
establishes  arrangements  with  adequate 
scope  to  provide  the  United  States  with 
full  knowledge  of  items  that  are  subject 
to  the  Agreement,  where  they  are 
located,  and  how  they  are  being  used  by 
the  recipient. 

Information  is  provided  under  the 
MOU  in  several  ways.  When  transfers  of 
material,  facilities,  or  components  take 
place,  the  recipient  is  required  to 
confirm  receipt  through  diplomatic 
channels  in  a  specified  period  of  time. 
Information  is  also  to  be  provided  at  the 
request  of  either  pArty  for  the  subject 
material,  facilities,  and  components.  To 
provide  a  technical  basis  for  evaluating 
compliance,  the  information  includes 
isotopic  composition,  physical  form, 
and  quantity  of  material;  locations 


where  materials,  facilities,  or 
components  are  used  or  stored;  and 
information  on  the  operation  of  facilities 
including,  for  reactors,  loading,  and 
thermal  energy  generated.  Together 
these  stipulations  on  information  access 
and  exchange  provide  the  basis  for 
establishing  a  comprehensive  inventory 
of  items  covered  by  the  Agreement  and 
for  periodically  checking  and  updating 
the  inventory  not  only  of  items 
transferred,  but  of  material  produced 
through  the  use  of  such  items. 

Access  in  the  form  of  on-site  presence 
is  also  provided  for  and  the  opportunity 
during  such  visits  "to  observe  . . .  the 
utilization  and  operation"  of  transferred 
items  will  help  to  confirm  information 
that  has  been  provided  regarding 
inventory  and  use.  The  frequency  of 
visits  is  specified  as  annually  for 
reactors,  and  not  more  than  two  years 
between  visits  for  other  items.  In  the 
case  of  reactors  on  the  U.S.  inventory, 
visits  can  be  scheduled  to  coincide  with 
reactor  fueling,  thus  offering  an 
opportunity  to  leam  the  most  about 
reactor  operation.  Since  transfers  of 
facilities  other  than  reactors  are  not 
contemplated  by  the  Agreement,  this 
approach  provides  the  basis  for  an 
effiective  verification  arrangement. 

Finally,  the  MOU  incluoes  agreement 
that,  "When  either  party  identifies 
special  circumstances,  the  parties  shall 
consult ...  for  the  purpose  of  making 
mutually  acceptable  arrangements  for 
the  addition  or  reduction  of  visits  .  .  . 
to  ensure  that  the  objectives  of  Article 
8(2)  are  fulfilled."  It  further  provides 
that,  "Either  party  may  request  a 
revision  of  these  arrangements 
including  the  frequency,  occasion,  or 
content  of  visits  at  any  time. ..."  The 
arrangements  call  for  access  in  the  form 
of  visits,  rather  than  the  inspections  that 
form  a  part  of  IAEA  safeguards.  In 
addition,  the  routine  frequency  of  access 
to  reactors  is  less  than  imder  IAEA 
safeguards  practice.  However,  it  must  be 
recalled  that  as  a  nuclear  weapon  state, 
China  is  not  required  by  law  to  place 
U.S.  nuclear  exports  under  IAEA 
safeguards  and,  because  China's 
incentive  to  misuse  U.S.  supplies  for 
nuclear  explosive  purposes  is  extremely 
low,  the  need  for  visits  more  often  than 
annually  is  absent.  Moreover,  the 
wording  in  the  MOU  concerning  special 
circumstances,  or  the  revision  of 
arrangements  regarding  visits,  leaves  the 
door  open  to  gaining  additional  access 
when  uncertainties  exist  for  which  early 
resolution  is  important  to  continued 
confidence  in  the  cooperation 
Agreement. 

A  summary  assessment  of  the 
peaceful  use  assurances  was  previously 
provided  by  the  Executive.Branch  to  the 


Congress  in  1985.  That  summary 
includes  the  following  paragraph: 

The  proposed  agreement  with  China 
contains  provisions  that  assure  that  nuclear 
material,  focilities  and  components  supplied 
by  the  United  States  will  not  be  misused.  In 
addition  to  articles  8(2)  and  5(2],  which  are 
discussed  in  this  memorandum,  there  are 
commitments  that  these  items  will  not  be 
used  for  any  military  or  explosive  purpose, 
will  not  be  retransferred  without  U.S. 
consent,  and  will  be  subject  to  agreed  levels 
of  physical  security.  All  these  provisions  will 
continue  in  effect  as  long  as  the  item  in 
question  remains  in  China,  even  if  the 
agreement  itself  expires.  Moreover,  the 
agreement  expressly  excludes  cooperation  in 
sensitive  technologies,  nor  does  it  in  any  way 
require  that  technology  of  military  or 
strategic  significance  be  transferred.  While  it 
provides  a  framework  for  {x>tential  U.S. 
nuclear  exports,  it  does  not  commit  the 
United  States  to  export  any  item.  Taken 
together,  these  provisions  establish  a  regime 
for  nuclear  cooperation  that  is  suitably 
stringent  and  appropriate  for  reciprocal 
dealing  with  a  nuclear-weapons  state. 

In  his  letter  of  January  12,  1998, 
transmitting  the  certifications  required 
by  P.L.  99-183  to  the  Speaker  of  the 
House  of  Representatives,  the  President 
of  the  Senate,  and  the  Chairmen  of  the 
Senate  Committee  on  Foreign  Relations, 
and  the  House  Committee  on 
International  Relations,  the  President 
declared,  with  respect  to  the  reciprocal 
arrangements  under  Article  8  of  the 
Agreement: 

•   •   *  These  arrangements  will  provide  the 
United  States  with  the  right  to  obtain  all  the 
information  necessary  to  maintain  an 
inventory  of  the  items  subject  to  the 
Agreement  This  will  include  information  on 
the  operation  of  facilities  subject  to  the 
Agreement,  the  isotopic  composition, 
physical  form  and  quantity  of  material 
subject  to  the  Agiaement  and  the  places 
where  items  subject  to  the  Agreement  are 
used  or  kept.  The  arrangements  also  provide 
the  United  States  with  the  right  to  confirm 
through  on-site  visits  the  use  of  all  items 
subject  to  the  Agreement  Finally,  the 
arrangements  apply  as  long  as  the  provisions 
"of  Article  8(2}  of  the  Agreement  continue  in 
effect,  that  is,  as  long  as  items  subject  to  the 
Agreement  remain  in  China's  territory  or 
under  its  jurisdiction  or  control.  My 
determination  that  these  arrangements  have 
been  designed  to  be  effective  in  ensuring  that 
items  provided  under  the  Agreement  are 
utilized  for  intended  peaceful  purposes  is 
based  on  consideration  of  a  range  of  factors, 
including  the  limited  scope  of  nuclear 
coojjeration  permitted  under  the  Agreement, 
U.S.  export-control  procedures  that  will 
apply  to  any  transfers  to  China  under  the 
Agreement,  the  fact  that  the  People's 
Republic  of  China  is  a  nuclear-weapon  state 
and  that  the  safeguards  of  the  IAEA  or  their 
equivalent  are  not  required  by  the  Atomic 
Energy  Aqt  for  agreements  for  cooperation 
with  nuclear  weapon  states. 
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In  light  of  these  considerations,  I  have 
determined  that  the  reciprocal 
arrangements,  as  provided  in  the 
Agreement  and.  upnn  its  entry  into 
force,  in  the  U.S.-China  Memorandum 
of  Understanding  of  June  23,  1997,  are 
not  inimical  to  the  common  defense  and 
security. 

The  text  of  the  U.S.-China 
Memorandum  of  Understanding  of  June 
23.  1987.  follows. 

Memorandum  of  Understanding 

The  Government  of  the  United  States 
of  America  and  the  Government  of  the 
People's  Republic  of  China  (the 
"parties"). 

Desiring  to  implement  the  Agreement 
^       for  Cooperation  between  the 

Government  of  the  United  States  of 
America  and  the  Government  of  the 
People's  Republic  of  China  Concerning 
Peaceful  Uses  of  Nuclear  Energy,  signed 
July  23, 1985,  and  entered  into  force 
December  30,  1985  (the  "Agreement"), 
on  the  basis  of  mutual  respect  for 
sovereignty,  non-interference  in  each 
other's  internal  affairs,  equality  and 
mutual  beneHt,  and  Desiring  to 
exchange  experience,  strengthen 
technical  cooperation  between  the 
parties,  ensure  that  the  provisions  of  the 
Agreement  are  effectively  carried  out, 
and  enhance  a  stable,  reliable,  and 
predictable  nuclear  cooperation 
relationship. 

Have  established  the  following 
arrangements: 

1.  Each  party  shall  invite  personnel 
designated  by  the  other  party  to  visit  the 
material,  facilities  and  components 
subject  to  the  Agreement,  affording 
them  the  opportunity  to  observe  and 
exchange  views  on,  and  share  technical 
experience  in,  the  utilization  or 
operation  of  such  itemsMDpportunities 
to  visit  shall  be  accorded  annually  to 
reactors  including  their  auxiliary  storage 
pools  for  the  fuel.  Such  annual  visits 
shall  be  arranged  at  the  time  of  reactor 
fueling  if  it  occurs.  Opportunities  to 
visit  all  other  items  shall  not  be  less 
often  than  every  two  years.  When  either 
party  identiTies  special  circumstances, 
the  parties  shall  consult,  at  the  request 
of  either  party,  for  the  purpose  of 
making  mutually  acceptable 
arrangements  for  the  addition  or 
reduction  of  visits  under  such 
circumstances  in  order  to  ensure  that 
the  obiectives  of  Article  8(2)  are 
fulfilled. 

2.  When  material,  facilities  or 
components  are  transferred  pursuant  to 
the  Agreement,  the  recipient  party  shall 
confirm  receipt  to  the  supplier  party 
through  diplomatic  channels  within  30 
days  after  the  arrival  of  the  material, 
facilities  or  components  in  the  territory 


of  the  recipient  party.  At  the  request  of 
either  party,  the  parties  shall  exchange 
information  on  the  material,  facilities 
and  components  subject  to  the 
Agreement.  Such  information  shall 
include  the  isotopic  composition, 
physical  form,  and  quantity  of  the 
material,  and  places  where  the  material, 
facilities  or  components  are  used  or 
kept.  It  shall  also  include  information 
on  the  operation  of  the  facilities  subject 
to  the  Agreement  which  in  the  case  of 
a  reactor  shall  cover  thermal  energy 
generated  and  loading.  The  parties  shall 
seek  to  resolve  any  discrepancies 
through  diplomatic  channels.  The 
information  shall  be  treated  as 
confidential. 

The  above  arrangements  fulfill  the 
requirements  of  Article  8(2)  of  the 
Agreement  for  the  ty{}es  of  peaceful 
nuclear  activities  pursuant  to  the 
Agreement  that  each  party  had  planned 
as  of  the  date  of  entry  into  force  of  the 
Agreement.  These  arrangements  shall 
enter  into  force  upon  signature  and  shall 
remain  in  force  so  long  as  the  provisions 
of  Article  8(2)  continue  in  effect.  Either 
party  may  request  a  revision  of  these 
arrangements,  including  the  frequency, 
occasion  or  content  of  visits,  at  any 
time;  any  revision  shall  be  made  by 
mutual  agreement. 

Done  at  this  day 

of  ,  1987  in  the  English  and 

Chinese  languages,  both  equally  authentic. 
FOR  THE  GOVERNMENT  OF  THE  UNITED 

STATES  OF  AMERICA: 
FOR  THE  GOVERNMENT  OF  THE  PEOPl^S 

REPUBLIC  OF  CHINA: 

Dated:  February  3. 1998. 

For  the  Dep>artinent  of  Energy. 
Laonard  S.  Spedor, 

Director.  Office  of  Arms  Control  and 

Nonproliferation . 

IFR  Doc.  98-3308  Filed  2-9-98,  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Managamant  Sita- 
Spacific  Adviaory  Board,  Navada  Taat 
Sita 

AQENCY:  Department  of  Energy. 
ACTKM:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  March  4, 1998:  5:30 
p.m.-9:00  p.m. 

ADOWCSBCa:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 


Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  EKDE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

5:30  p.m.— Call  to  Order 

5:40  p.m. — Presentations 

7:00  p.m. — Public  Comment/Questions 

7:30  p.m.— Break 

7:45  p.m. — Review  Action  Items 

8:00  p.m. — Approve  Meeting  Minutes 

8:10  p.m. — Committee  Reports 

8:45  p.m. — Public  Comment 

9:00  p.m.— Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Oflicial  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:(X)  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC,  on  February  3, 
1998. 
Radiel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

IFR  Doc.  98-3310  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  BIERQY 

Sacratary  of  Enargy  Adviaory  Board; 
Notica  of  Opan  Maatlng 

agency:  Department  of  Energy. 
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SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 

Board — ^Laboratory  Operations  Boacd 
Date  and  Time:  Tuesday,  February  24, 

1998,  9:30  A.M.-3:30  P.M. 
Place:  Georgetown  University 

Conference  Center,  Salon  H,  3800 

Reservoir  Road,  NW,  Washington,  DC 

20057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1).  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C  20585,  (202)  586- 
1709. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Laboratory  Operations 
Board  is  to  provide  advice  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  strategic  direction  of  the 
Department's  laboratories,  the 
coordination  of  budget  and  policy  issues 
afiiBCting  laboratory  operations,  and  the 
reduction  of  unnecessary  and 
counterproductive  management  burdens 
on  the  laboratories.  The  Laboratory 
Operations  Board's  goal  is  to  facilitate 
the  productive  and  cost-effective 
utilization  of  the  Department's 
laboratory  system  and  the  application  of 
best  business  practices. 

Tentative  Agenda 

Tuesday,  February  24, 1998 

9:30-10:00  A.M. — Opening  Remarks — 

Co-Chairs:  Under  Secretary  Dr.  Ernest 

Moniz  and  Dr.  John  McTague 
10:00-11:00  A.M.— Status  Report  on 

Laboratory  Operations  Board 

Activities 
11:00-12:00  A.M.— Discussion  of 

"Roadmap"  Planning  Activities 
12:00-1:00  P  Jy4.— Lunch 
1:00-2:00  P.M. — Continuation  of  the 

Discussion  of  "Roadmap"  Plaiming 

Activities 
2:00-3:00  P.M.— Presentation  on 

Def>artment  of  Energy  Contracting 

Policies  &  Practices 
3:00-3:30  P.M.— Public  Comment 

Period 
3:30  P.M.— Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Laboratory 
Operations  Board  is  empowered  to 
conduct  the  meeting  in  a  way  which 
will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  meeting  in 
Washington,  D.C..  the  Laboratory 


Operations  Board  welcomes  public 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Laboratory  Operations  Board  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  between  9:00  A.M. 
and  4:00  P.M.,  Monday  through  Friday 
except  Federal  holidays.  Information  on 
the  Laboratory  Operations  Board  may 
also  be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington,  DC.  on  February  4, 
1998. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  98-3309  Filed  2-9-98;  8:45  am) 

BILUNG  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA98-154-002] 

Central  Illinois  Public  Service 
Company;'Notice  of  Filing 

February  4, 1998. 

Take  notice  that  on  September  15, 
1997,  Central  Illinois  Public  Service 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  17. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  {}erson  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  v\rith  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, ' 

Acting  Secretary. 

(FR  Doc.  98-3252  Filed  2-»-98;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

mm 

[Docket  No.  RP9e-1 25-000) 

Columl>ia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

February  4, 1998. 

Take  notice  that  on  January  30.  1998. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  raiC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  sheets,  bearing  a  proposed 
effective  date  of  March  2, 1998: 

Sixth  Revised  Sheet  No.  129 
Fourth  Revised  Sheet  No.  130 

Columbia  Gulf  states  that,  the  above 
referenced  tariff  sheets  are  being 
tendered  for  filing  to  correct  the  General 
Terms  and  Conditions  (GTC).  Section  1, 
of  Columbia  Gulfs  Second  Revised 
Volume  No.  1  Tariff  to  incorporate  the 
term  "Offsystem-Onshore  Zone". 
Columbia  Gulf  previously  filed  to 
incorporate  this  term  in  its  tariff  filing 
under  Docket  No.  RP97-52-000  filed  on 
October  31, 1996,  (Third  Revised  Sheet 
No.  129).  Subsequent  Commission 
orders  in  Docket  No.  RP97-52,  issued 
November  27, 1996  [77  FERC  1 61,255) 
(suspension  order),  and  June  16, 1997 
(79  FERC  1 61,351)  accepted  this  and 
certain  other  tariff  sheets  listed  in 
Appendix  B  of  the  November  27, 1996 
order  to  become  effective  May  1, 1997. 

During  the  suspension  time  period, 
Columbia  Gulf  filed  additional  changes 
to  Section  1  of  the  GTC  to  incorporate 
the  Gas  Industry  Standards  Board 
(GISB)  tariff  requirements.  It  has  come 
to  Columbia  Gulfs  attention  that  the 
definition  for  "Offsystem-Onshore 
Zone"  has  been  inadvertently  omitted 
from  Section  1  of  the  GTC  and  is, 
therefore,  by  the  instant  filing,  placing 
that  definition  back  into  the  GTC  as 
Section  1.23  and  thus  requiring  the 
renumbering  of  the  remaining  items  in 
Section  1. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
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customers,  interruptible  customers, 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Gjpies 
of  this  filing  are  on  file  with  the 
Commissian  and  are  available  for  public 
inspection  in  the  Public  Referaioe 
Room. 

De¥M  P.  ■■■pit. 
Acting  StcntoFy. 

(FR  Doc  96-3245  Filed  2-9-98;  8:45  «n) 
•nr-ei-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulalory 


DEPARTMENT  OF  ENERGY 

Federal  Eneigy  Reguielory 


(DoelMi  Noe.  NP07-«7-OlO  and  CPt7-«7- 
001] 

El  Paao  Natural  Gaa  Company;  Nottea 
of  Tedwioai  Conleranoe 

Fefaniaiy  4. 1998. 

On  January  23, 1998,  the  Commimdon 
issued  an  order  in  Docket  No.  RP97- 
287-010  requiring  that  a  technical 
confarence  be  coovened  to  address  El 
Paso  Natural  Gas  Company's  proposed 
transportation  contracts  with  Natural 
Gas  Clearing  House.  The  technical 
coofirenca  will  afford  a  coavenient 
opportunity  to  also  address  an  issue  in 
Dodiet  No.  CP97-667-001  as  to  Uie 
actual  or  potential  role  of  Southern 
CaUfbmia  Gas  Company  as  a 
"gstekeeper"  at  the  Topock  delivery 
point 

The  technical  conference  will 
convene  at  10:00  a.m.  on  March  3, 1998, 
at  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC,  in  a  room  to  be 
designated  at  that  time. 
OavUP. 


Acting  Stcr&tary. 

(FR  Doc  9»-3249  FUwl  2-9-98:  8:45  ami 
•nr-et-M 


Mid  Loulaiana  Gaa  Company;  Nolloa  of 
r*ropoaad  Changea  in  FERC  Gaa  Tariff 

Fefaniaiy4. 1998. 

Take  notice  that  on  January  30. 1998, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  t«idered  Car  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1,  the  following  tariff  sheets 
with  an  effective  date  of  March  1, 1998: 

Original  Sheet  Na  0 
Third  Revised  Sheet  Na  86 
Fourth  Revised  Sheet  No.  130 
Sev«nth  Revised  Sheet  No.  131 
Secood  Revised  Sheet  No.  203 
First  Revised  Sheet  Na  212 
First  Revised  Sheet  Na  213 
First  Revised  Sheet  Na  222 
First  Revised  Sheet  No.  223 
First  Revised  Sheet  No.  232 
First  Revised  Sheet  Na  233 
nrst  Revised  Sheet  Na  243 
First  Revised  Sheet  Na  275 
nrst  Revised  ^laat  Na  276 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff 
Sheet(s)  is  to  update  its  tariff  to  reflect 
recent  changes  in  shared  personnel  and 
fedlities. 

Pursuant  to  Section  154.7(aH7)  of  the 
Commissian 's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  requirement  of  the  Regulations  in 
order  to  permit  the  tendered  tariff  sheet 
to  become  eSisctive  March  1, 1998,  as 
sulMnitted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspectiim  in  the 
Public  Referuioe  Room. 
David  P.  ■easvsrs. 
Acting  Stcntaiy. 
(FR  Doc  90-3244  Filed  2-9-98;  8:45  ami 


DEPARTMENT  OF  BIERGY 
Federal  Energy  Regulatory 

[Docket  NOw  CP9e-210-0001 

Nor  Am  Gaa  Tranamlaaion  Company; 
Nolloa  of  Raouaat  Uitder  Btoikal 
Authorliation 

February  4, 1998. 

' '  Take  notice  that  on  January  30. 1998, 
NorAm  Gas  Transmission  Qnnpany 
(Applicant)  1600  Smith  Street.  Houston. 
Texas  77002  filed  under  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  to  abandon 
fedlities  in  Louiriana.  all  as  mora  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspections. 

Applicant  proposes  abandon  by  sale 
15.350  feet  of  4-inch  pipe,  comprising 
Line  AM-3.  in  Caddo.  Parish  Louisiana 
to  Arida.  a  distribution  division  of 
N(H-Am  Energy  Corp.  (ArUa).  Aikla  will 
buv  the  facilities  at  their  net-book  value. 
Anla  will  use  the  AM-3  Line  as  part  of 
its  Ida.  Louisiana  distribution  system. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

.file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regubtioos  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  pnKest  is 
filed  within  the  time  allowed  therefore, 
the  propoeed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
fHOtest  is  filed  and  not  writhdravm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
DavidP.BesigBB. 
Acting  Secmaiy. 

(FR  Doc  96-3241  Filed  2-9-98;  8:45  am] 
I  oooe  sn7-ei-« 


DEPARTMENT  OF  BIERGY 
Fadaral  Enaigy  Regulatory 


127-4MMI 


of 
Tariff 


Fsfaniary  4. 1996. 

Take  notice  that  on  January  30, 1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  far  filing  changes 
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in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Volume  No.  2,  the 
following  tariff  sheets,  proposed  to  be 
effective  March  1, 1998: 
Fifth  Revised  Volume  No.  1 

42  Revised  Sheet  No.  50 

42  Revised  Sheet  No.  51 

15  Revised  Sheet  No.  52 
39  Revised  Sheet  No.  53 
14  Revised  Sheet  No.  59 

16  Revised  Sheet  No.  60 
Origiiial  Volume  No.  2 

154  Revised  Sheet  No.  IC 
29  Revised  Sheet  No.  iCa 

In  this  filing.  Northern  is  seeking  to 
remove  the  surcharges  relating  to  take- 
or-pay,  pricing  or  other  contract 
provisions,  and  buyout,  buydown  or 
reformation  costs  piu«uant  to  the 
Commission's  Order  No.  528. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  Person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.W.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
DefvidP.BoerBBrs. 
Acting  Secretary. 

(FR  Doc  98-3247  Filed  2-9-98: 8:45  am) 
I  CODE  snr-ei-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[DodMt  Na  OTM-IT-OOOl 

PG&E  Gaa  Tranamlaaion,  Northweat 
Corporation;  NoHoe  of  Tariff  Rling  to 
Raflaet  Chaitga  bi  Corporate 

Fefaniary  4, 1996. 

Take  notice  that  on  January  30. 1998, 
PGftE  Gas  Transmission,  Northwest 
Coiporation  (PG&E  GT-^^)  tendered 
for  filing  as  pari  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A  certain 
tariff  sheets,  to  be  effective  February  2, 
1998,  to  reflect  the  change  in  its 
corporate  name  from  Pacific  Gas 
Transmission  Company  to  PG&E  Gas 
Transmission,  Nortiiwest  Corporation. 


PGAE  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heerd  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  AU  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers,  ~ 

Acting  Secretary. 

(FR  Doc.  96-3243  FUed  2-9-98;  fi:45  am] 
BMJJNQ  CODE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  Na  RP96-12ft-00Q] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Rling  of  Refund  Report 

February  4. 1998. 

Take  notice  that  on  January  30, 1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
repori  detailing  a  January  8, 1998, 
Transportation  Cost  Adjustment  (TCA) 
Tracker  refund  of  $1,353,152.86. 

Texas  Gas  states  that  the  refund 
reflects  the  net  credit  balances  in  its 
TCA  deferral  accounts  at  October  31, 
1997,  when  its  TCA  Tracker  was 
terminated. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  customers  receiving  refunds  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  11, 1998.— 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
David  P.  Boersers, 
Acting  Secretary. 
[FR  Doc.  98-3246  Filed  2-9-96;  8:45  am] 

BKUNQ  OOOE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doetot  No.  OA96-60-000] 

Union  Electric  Company;  Notice  of 
Filing 

February  4, 1996. 

Take  notice  that  on  August  29, 1997, 
Union  Electric  Company  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  688 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  13, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies  . 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc  96-3251  Filed  2-9-98;  6:45  am) 
saxMO  OOOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ; 


[Prolact  Na  UL  94-1— Meine  tipper  end 
Mirtrtla  Own  fjtnrmnn  rrolocO 

Union  Water  Power  Company;  Notica 
of  Meeting 

February  4, 1998. 

Union  Water  Power  Company  (UWP) 
is  the  Applicant  for  the  Upper  and 
Middle  Dam  Storage  Project,  which  is 
located  in  the  headwaters  of  the 
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AndnMCOggin  River,  in  Oxford  and 
Franklin  Counties,  Maine.  UWP  has 
requested  a  meeting  with  the  Federal 
Energy  Regulatory  Commission  staff  to 
discuss  the  applicant-prepared 
environmental  assessment  process  for 
the  Upper  and  Middle  Dam  Storage 
Project  (Project  No.  UL  94-1).  A  meeting 
has  been  scheduled  for  Tuesday, 
February  17, 1998,  which  will  begin  at 
10:00  a.m.  The  meeting  will  be  held  in 
room  6)-04  at  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C  20426. 

If  you  have  any  question  concerning 
this  matter,  please  contact  Ms.  Patti 
Leppert-Slack  at  (202)  219-2767. 
Devia  P.  ■oariHS, 
Acting  Secretary. 

|FR  Doc.  9»-3250  Filed  2-»-98;  8:45  am) 
iHjjNo  ocas  snr-ei-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

(Doetot  Na  CP9e-20S-000] 

WIMeton  Baain  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blankat  Authorftatton 

February  4. 1998. 

Take  notice  that  on  January  28,  1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP98- 
208-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon  a  3-inch  meter  run  ana 
appurtenant  facilities  located  at  the 
Recluse  Station  in  Campbell  County, 
Wyoming.  Williston  Basin  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  Nos.  CP82-487-000,  et 
at.,  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Williston  Basin  is  seeking  authority  to 
abandon  the  above  ground  3-inch  meter 
run  and  appurtenant  facilities,  which 
include  a  5  x  7  foot  skid-mounted 
building,  orifice  m^ter  and 
miscellaneous  gauges,  station  piping 
and  valves,  which  Williston  Basin  avers 
are  not  used  or  useful.  In  1981, 
Montana-Dakota  Utilities  Co.  installed 
the  3-inch  meter  run  and  appurtenant 
facilities  at  the  Recluse  Station  to 
deliver  gas  to  a  gas  pipeline  company. 
Williston  Basin  was  authorized  to 
acquire  and  operate  those  facilities 
pursuant  to  the  Commission's  Order 


issued  in  Docket  Nos.  CP82-487-000.  et 
al. 

It  is  stated  that  the  abandonment  of 
the  proposed  facilities,  all  of  which  are 
located  on  Williston  Basin's  existing 
right-of-way.  will  not  afiect  Williston 
Basin's  peak  day  or  annual 
transportation,  because  there  will  be  no 
abandonment  of  service  to  its  existing 
customers,  since  service  will  continue 
to  be  provided  through  existing  facilities 
at  the  site. 

Any  (wrson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen. 
Acting  Secretary. 

jFR  Doc  9S-3240  Filed  2-9-98:  8:45  am] 
aHjjNQ  ooof  srir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dodwt  No.  QT98-16-0001 

WiHIston  Basin  Interstate  Pipeline 
Compeny;  Notice  of  Rling 

February  4, 1998. 

Take  notice  that  on  February  2, 1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  February  1, 1998: 

Tenth  Revised  Sheet  No.  776 
Eleventh  Revised  Sheet  No.  777 
Twenty-first  Revised  Sheet  No.  831 
Twenty-second  Revised  Sheet  No.  832 
Twenty-second  Revised  Sheet  No.  833 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boersm. 
Acting  Secretary. 

(FR  Doc  9»-3242  Filed  2-9-98:  8:45  am] 
SHAMQ  COM  srir-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 


Pectot  No.  RP97-37S-000I 

Wyoming  Interstate  Company,  Ltd., 
Notice  Reecheduling  an  Informal 
Settlement  Conference 

February  4, 1998. 

Take  notice  that  the  informal 
settlement  conference  previously 
scheduled  for  February  5, 1998,  has 
been  rescheduled  for  February  18, 1998 
at  10:00  a.m.  The  settlement  conference 
will  be  held  at  the  oflices  of  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  he  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  38S.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  addifibnal  information,  please 
contact  Arnold  Meltz  at  (202)  208-2161 
or  John  Roddy  at  (202)  208-0053. 
David  P.  Boergars, 
Acting  Secretary. 

(FR  Doc  9ft-3248  Filed  2-»-98;  8:45  am] 
wujNO  OOK  •nr-ei-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER97-3200-003.  et  al.] 

Montaup  Electric  Co.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  4. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Company 

(Doclbet  No.  ER97-32(XMW3] 

Take  notice  that  on  January  20,  1998, 
Montaup  Electric  Company  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Company 

(Docket  No.  ER98-4e6-001] 

Take  notice  that  on  January  16, 1998, 
New  England  Power  Company  tendered 
for  filing  its  proposed  accounting  for 
stranded  costs  and  related  revenues. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-651-001 1 

Take  notice  that  on  January  27,  1998, 
Carolina  Power  &  Light  Company 
submitted  its  compliance  filing  as 
required  by  the  Commission's  January 
12, 1998,  order  in  this  proceeding. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1 394-000) 

Take  notice  that  on  January  12, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E),  and 
PSl  Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  December  1,  1997, 
between  Cinergy,  CG&E,  PSI  and  MIECO 
Inc.,  (MIECO). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  MIECO: 

1.  Exhibit  A— Power  Sales  by  MIECO 

2.  Exhibit  B — Power  Sales  by  Cinergy 

Cinergy  and  MIECO  have  requested 
an  effective  date  of  one  day  after  this 
initial  filing  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on 
MIECO  Inc..  the  Energy  Commission  of 
California,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 


Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FirstEnergy  System 

[Docket  No.  ER98-1 395-000) 

Take  notice  that  on  January  12, 1998, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-firm  Point- 
to-Point  Transmission  Service  for 
Allegheny  Power  Service  Corporation, 
American  Electric  Power  Service 
Corporation,  American  Municipal-Ohio, 
Ohio  Valley  Electric  Corporation, 
PacifiCorp  Power  Marketing, 
Incorporated,  Plum  Street  Energy 
Marketing,  Incorporated,  and  Williams 
Energy  Services  Company,  the 
Transmission  Customers.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000.  The 
proposed  effective  dates  under  the 
Service  Agreements  is  January  1,  1998. 

Comment  date:  February  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER98-1 400-000] 

Take  notice  that  on  January  12, 1998, 
Central  Hudson  Gas  &  Electric 
Corporation  tendered  for  filing  its 
Transaction  Report  for  Quarter  ended 
December  31,  1997. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duquesne  Light  Company 

[Docket  No.  ER98-1405-O00J 

Take  notice  that  on  January  12, 1998, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  January  7, 
1998,  with  Western  Resources,  Inc.. 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Western  Resources,  Inc.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  January  7, 1998,  for 
the  Service  Agreement. 

Comment  date:  Februarj'  17, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER98-1406-000J 

Take  notice  that  on  January  12. 1998. 
Houston  Lighting  &  Power  Company 
(HL&P),  submitted  for  filing  a  notice  of 
cancellation  of  a  transmission  service 
agreement  with  Tenneco  Energy 
Marketing  Company  (Tenneco),  under 


HL&P's  tariff  for  transmission  service  to, 
from  and  over  certain  HVDC 
Intercormections. 

HL&P  states  that  a  copy  of  the  filing 
has  been  served  on  all  affected 
customers. 

Comment  date:  February  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke/Louis  Dreyfus  Enei^  Services 
(New  England)  L.L.C. 

(Docket  No.  ER98-1 407-000] 

Take  notice  that  on  January  9,  1998, 
Duke/Louis  Dreyfus  Energy  Services 
(New  England)  Ll.C,  tendered  for 
filing  a  Notice  of  Termination  of  Electric 
Rate  Schedule  No.  1  and  supplements, 
with  a  proposed  effective  date  of 
December  24,  1997. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 

[Docket  No.  ER98-1 408-000] 

Take  notice  that  on  January  5, 1998. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy)  filed  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Energy  and 
(1)  MidCon  Gas  Services  Corp..  dated 
December  18. 1997.  and  (2)  Eastern 
Power  Distribution,  Inc.,  dated 
Decembers,  1997. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  Novemt)er  1, 1997,  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  PubUc 
Utility  Commission. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER98-1 4 10-000) 

Take  notice  that  on  January  13,  1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin),  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  t)etween 
NSP  and  Griffin  Energy  Marketing. 
L.L.C.,  (Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  Original  Volume  No.  4. 
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NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
December  15. 1997. 

Comment  date:  February  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-14 11-000) 

Take  notice  that  on  January  13, 1998. 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  beha]f  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  Tiled  a  service  agreement 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  4) 
%vith  Tenaska  Power  Services  Company. 
SCSI  states  that  the  service  agreements 
will  enable  Southern  Companies  to 
engage  in  short-term  market-based  rate 
sales  to  this  customer. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Ediaon  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER9a-1 4 12-000) 

Take  notice  that  on  January  13,  1998, 
Ohio  Edison  Company  tendered  for 
flling  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Tenaska  Power 
Services  Company  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Slates  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER9a-l 4 13-000) 

Take  notice  that  on  January  13,  1998, 
Northern  States  Power  Company 
(Minnesota)(NSP).  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement 
between  NSP  and  GenSys  Energy. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
December  19. 1997,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  PP&L.  Inc. 

(Docket  No.  ER9»-1414-000I 

Take  notice  that  on  January  13, 1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  k  Light 
Company)(PP&L).  filed  a  Service 
Agreement  dated  January  9,  1998,  with 
Electric  Clearinghouse,  Inc.  (EQ),  under 
PPiL's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  EQ  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  effective  date  of 
January  13,  1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  EQ  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dote:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-141S-000) 

Take  notice  that  on  January  13, 1998, 
the  PJM  Interconnection,  L.L.C.  (PJM), 
filed,  on  behalf  of  the  Members  of  the 
LLC  Agreement,  membership 
application  of  Engage  Energy  US,  LP., 
and  Montaup  Electric  Company.  PJM 
requests  an  effective  date  on  the  day 
after  this  notice  of  filing  is  received  by 
FERC. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consumers  Energy  Company 

[Docket  No.  EK98-14 16-000) 

Take  notice  that  on  January  13.  1998, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  service  agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31, 1996,  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison),  with  the  following 
transmission  customers: 

1 .  American  Electric  Power  Company, 
Inc.'s  operating  utility  subsidiaries  and  The 
American  Electric  Power  Service  Corporation 
as  agent  for  and  on  behalf  of  those 
subsidiaries. 

2.  The  Cincinnati  Gas  &  Electric  Company: 
PSI  Energy.  Inc.;  and  Cinergy  Services,  Inc., 
as  agent  for  and  on  behalf  of  the  Cinergy 
Operating  Companies. 

3.  WPS  Energy  Services,  Inc. 

4.  New  York  State  Electric  ft  Gas 
Corporation 

5.  Engage  Energy  US.  L.P. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison  and 
the  respective  transmission  customers. 


Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Western  Regional  Transmission 
Association 

(Docket  No.  ER90-14 17-0001 

Take  notice  that  on  January  13, 1998, 
Western  Regional  Transmission 
Association,  tendered  for  filing  the 
Member  Signature  Page  executed  by  The 
California  ISO  to  become  a  member  of 
the  Western  Regional  Transmission 
Association. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Western  Regional  Transmission 
Association 

(Docket  No.  ER98-1 4 18-000) 

Take  notice  that  on  January  13, 1998, 
the  Western  Regional  Transmission 
Association,  tendered  for  filing  an 
amendment  to  their  Governing 
Agreement.  The  amendment  affects 
Section  12  of  the  Agreement  concerning 
Dispute  Resolution,  and  expands  the 
available  pool  of  facilitators  from 
Association  Members  to  any  qualified 
individual. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Western  Regional  Trannnission 
Association 

(Docket  No.  ER98-1 4 19-000) 

Take  notice  that  on  January  13, 1998, 
NGC  Corporation,  tendered  for  filing  a 
notice  that  it  has  acquired  Destec 
Energy.  Inc..  as  well  as  Electric 
Clearinghouse,  Inc.,  and  is  withdrawing 
Destec  Energy,  Inc..  from  the  Western 
Regional  Transmission  Association. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-1420-000) 

Take  notice 'that  on  January  14, 1998. 
PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing  6  executed  service 
agreements  for  non-firm  point-to-point 
transmission  service  under  the  PJM 
Of)en  Access  Tariff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Polaris  Electric  Power  Company, 
Inc. 

(Docket  No.  ER98-1421-O00) 

Take  notice  that  on  January  14, 1998, 
Polaris  Electric  Power  Company,  Inc. 
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(Polaris),  petitioned  the  Commission  for 
acceptance  of  Polaris  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Polaris  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Polaris  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Polaris  has 
no  affiliates. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER9»-1422-000) 

Take  notice  that  on  January  14, 1998, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  a  service  agreement 
establishing  Avista  Energy,  Inc. 
(AVISTA),  as  a  customer  under  the 
terms  of  SCE&G's  Negotiated  Market 
'  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  AVISTA  and 
this  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Public  Service 
'Corporation 

(Docket  No.  ER98-1423-000) 

Take  notice  that  on  January  14, 1998, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  Supplement 
No.  11  to  its  service  agreement  with 
Consolidated  Water  Power  Company 
(CWPCO).  Supplement  No.  11  provides 
CWPCO's  contract  demand  nominations 
for  January  1998-December  2002,  under 
WPSC's  W-3  tariff  and  CWPCO's 
applicable  service  agreement. 

'The  company  states  that  copies  of  this 
filing  have  been  served  upon  CWPCO 
and  to  the  State  Commissions  where 
WPSC  serves  at  retail. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  Century  Services,  Inc. 

(Docket  No.  ER98-1 4  24-000) 

Take  notice  that  on  January  14, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 


Companies),  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Platte  River  Power 
Authority. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER98-1425-000) 

Take  notice  that  on  January  14, 1998, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  CPU  Energy  and 
DTE  Energy  Trading,  Inc.  (DET),  dated 
January  8, 1998.  This  Service  Agreement 
specifies  that  DET  has  agreed  to  the 
rates,  terms  and  conditions  of  GPU 
Energy's  Capacity,  Energy  and  Capacity 
Credit  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  1.  The 
Sales  Tariff  allows  GPU  Energy  and  DET 
to  enter  into  separately  scheduled 
transactions  under  which  GPU  Energy 
will  make  available  for  sale,  capacity, 
energy  and  capacity  credits. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  January  8, 1998,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies'in  New 
Jersey  and  Pennsylvania. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-1426-000) 

Take  notice  that  on  January  14,  1998, 
the  PJM  Interconnection,  L.L.C.(PJM). 
filed,  on  behalf  of  the  Members  of  the 
LLC  Agreement,  membership 
application  of  Tractebel  Energy 
Marketing,  Inc.  PJM  requests  an 
effective  date  on  the  day  after  this  notice 
of  filing  is  received  by  FERC. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  Century  Services.  Inc. 

(Docket  No.  ER98-1427-000) 

Take  notice  that  on  January  14, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyerme  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 


Service  Company  (collectively 
Companies),  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Wyoming  Municipal 
Power  Agency. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  Century  Services,  Inc. 

(Docket  No.  ER9S-1428-000I 

Take  notice  that  on  January  14, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyerme  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  an 
Umbrella  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  WPECO-Colorado. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Entergy  Services,  Inc. 

(DockSt  No.  ER96-1429-O00I 

Take  notice  that  on  January  14, 1998. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  has  filed  the  Twenty- 
Seventh  Amendment  (Amendment)  to 
the  Power  Coordination,  Interchange 
and  Transmission  Agreement  (PQTA) 
between  Entergy  Arkansas,  Inc..  and 
Arkansas  Electric  Cooperative 
Corporation  (AECC).  Entergy  Services 
states  that,  among  other  things,  the 
Amendment  adds  additional  delivery 
points  between  Entergy  Arkansas.  Inc., 
and  AECC. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Enteigy  Services,  Inc. 

(Docket  No.  ER9S-1431-000) 

Take  notice  that  on  January  14, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
South  Mississippi  Electric  Power 
Association. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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32.  Boston  Edison  Company 

(Docket  No.  ER9ft- 14 32-0001 

Take  notice  that  on  lanuary  14.  1998. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8.  FERC  Order  No.  888  Tariff  (Tariff)  for 
Cinergy  Capital  &  Trading.  Inc.. 
(Cinergy).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  January  1.  1998. 

Edison  states  that  it  has  served  a  copy 
of  this  Tiling  on  Cinergy  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  February  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Northeast  Utilities  Service  Company 

lOockei  No.  ER9»-1 433-0001 

Take  notice  that  on  January  13. 1998. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  US  Gen  Power 
Services,  LP  under  the  NU  System 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  US  Gen  Power 
Services.  LP. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  14, 
1998. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDocket  No.  ER98-1 434-000) 

Take  notice  that  on  January  15,  1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  37  to  add  one  (1)  new 
Customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  1, 
1997,  to  Allegheny  Energy  Solutions, 
Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 


Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Washington  Water  Power 

IDocket  No.  ER98-143&-000] 

Take  notice  that  on  January  15, 1998. 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to  18 
CFR  35.13,  an  executed  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9.  with 
Columbia  Power  Marketing  Corporation. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
date  of  January  1.  1998. 

Comment  date:  February  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Interstate  Power  Company 

{Docket  No.  ER98-1439-000) 

Take  notice  that  on  January  15, 1998, 
Interstate  Power  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Power  Sales  Agreement  with  Delhi 
Energy  Services,  Inc.,  dated  April  30, 
1997.  pending  approval  under  FERC 
Power  Sales  Tariff  PS-1. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Interstate  Power  Company 

IDocket  No.  ER98-1441-000I 

Take  notice  that  on  January  IS,  1998. 
Interstate  Power  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Service  Agreement  No.  35  under  FERC 
Electric  Tariff,  Original  Volume  No.  7. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Louisville  Gas  and  Electric 
Company 

IDocket  No  ER98- 1442-000] 

Take  notice  that  on  January  15. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Purchase  and  Sales  Agreement  between 
LC&E  and  AES  Power,  Inc.,  under 
LC&E's  Rate  Schedule  CSS. 

Comment  date:  February  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Interstate  Power  Company 

IDocket  No.  EK9S-1443-000I 

Take  notice  that  on  January  15, 1998, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Wisconsin  Power  and  Light  (WPL). 
Under  the  Transmission  Service 


Agreement,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
WPL. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Massachusetts  Electric  Company 

IDocket  No.  ER9a-1 444-0001 

Take  notice  that  on  January  14, 1998, 
Massachusetts  Electric  Company, 
tendered  for  filing  rate  changes  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  for  borderline  sales. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Entergy  Services,  Inc. 

IDocket  No.  ER98-1 44 5-000) 

Take  notice  that  on  January  16, 1998, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
OGE  Energy  Resources,  Inc. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Entergy  Services,  Inc. 

(Docket  No.  ER9&-1 446-000) 

Take  notice  that  on  January  16, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  E.itergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
OGE  Energy  Resources,  Inc. 

Comment  dote;  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Entergy  Services,  Inc. 

IDocket  No.  ER9»-1447-000| 

Take  notice  that  on  January  16, 1998. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Power  Purchase  Agreement 
between  Entergy  Services,  as  agent  for 
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the  Entergy  Operating  Compaiiies,  and 
Southern  Company  Services,  Inc.(SCS), 
as  agent  for  Alabama  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company  and  Savannah  Electric 
and  Power  Company  for  the  sale  of 
power  under  Entergy  Services'  Rate 
Schedule  SP.    _ 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Enteigy  Services,  Inc. 

(Docket  No.  ER98-144S-000] 

Take  notice  that  on  January  16, 1998, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entei^gy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  bic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
fiUng  a  Short-Tenn  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
American  Electric  Power  Service 
Corporation. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Enteigy  Services,  Inc. 

IDocket  No.  ER9»-1449-O00l 

Take  notice  that  on  January  16, 1998, 
Entergy  Services,  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Enteigy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Enteigy  Services,  as  agent  for 
the  Enteigy  Operating  Companies,  and 
American  Electric  Power  Service 
Corporation. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

46.  Cineigy  Services,  Inc. 

[Docket  No.  ER9S-145O-000] 

Take  notice  that  on  January  16, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Qnergy  and  American  Electric  Power 
Service  Corporation  (AEP). 

Cineigy  and  AEP  are  requesting  an 
effective  date  of  December  22, 1997. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


47.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1451-000] 

Take  notice  that  on  January  16, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Columbia  Power  Marketing,  Corp.. 
(CPM). 

Cinergy  and  CPM  are  requesting  an 
effective  date  of  January  1, 1998. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1452-000) 

Take  notice  that  on  January  16, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
imder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  betvreen  Cinergy  and 
Columbia  Power  Marketing,  Corp.. 
(CPM). 

Cinergy  and  CPM  are  requesting  an 
effective  date  of  January  1, 1998. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  PfM  Interconnection,  L.L.C 

(Docket  No.  ER98-1453-O001 

Take  notice  that  on  January  16, 1998, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  the 
Specifications  for  Network  Integration 
Transmission  Service  attached  to  the 
network  service  agreements  with 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PECO 
Energy  Company,  and  PP&L.  Inc.,  filed 
in  connection  with  the  Pennsylvania 
Retail  Electric  Competition  Pilot 
Pronam. 

pftA  requests  a  waiver  of  the  advance 
notice  requirements  of  the 
Commission's  Regulations  to  permit  an 
effective  date  of  November  1, 1997,  for 
the  amendments. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  MidAmerican  Energy  Company 

(Docket  No.  ER98-1454-000] 

Take  notice  that  on  January  16, 1998, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  submitted  for  filing 
Firm  Transmission  Service  Agreement 
with  Wisconsin  Power  and  Light 
Company  (WPL),  dated  December  22, 
1997,  and  entered  into  pursuant  to 
MidAmerican 's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  1, 1998,  for  the 


Agreement  and  accordingly,  seeks  a 
waiver  of  the  Conunission's  notice 
requirements.  MidAmerican  has  served 
a  copy  of  the  filing  on  WPL,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  MidAmerican  Energy  Company  ^ 

(Docket  No.  ER98-145S-0001 

Take  notice  that  on  January  16, 1998, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  two  Non-Firm 
Transmission  Service  Agreements  with 
Tenaska  Power  Services  Co.  (Tenaska), 
dated  January  7. 1998,  and  Continental 
Eneigy  Services,  L.L.C.  (Continental), 
dated  January  12, 1998,  entered  into 
pursuant  to  MidAmerican 's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  7. 1998,  for  the 
Agreement  with  Tenaska  and  January 
12. 1998,  for  the  Agreement  with 
Continental  and  seeks  a  waiver  of  the 
Commission's  notice  requirements. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Tenaska,  Continental,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Union  Electric  Company 

(Docket  No.  ER9&-1457-000I 

Take  notice  that  on  January  16,  1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Finn 
Point-to-Point  Transmission  Service 
between  UE  and  OGE  Eneigy  Resources, 
Inc.,  {OCE).  UE  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  UE  to 
provide  transmission  service  to  OGE 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  Union  Electric  Company 

(Docket  No.  ER98-1 4 58-000] 

Take  notice  that  on  January  16,  1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  UE  and  OGE  Energy 
Resources,  Inc.,  (OGE).  UE  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  UE  to  provide  transmission 
service  to  OGE  pursuant  to  UE's  Open 
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Access  Transmission  Tariff  filed  in- 
Docket  No.  OA96-50. 

Comment  date:  February  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S4.  Union  Electric  Company 

(Docket  No.  ER98-1459-000I 

Take  notice  that  on  January  16.  1998. 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Service  Agreement  for 
Market  Based  Rate  Power  Sales  between 
UE  and  American  Electric  Power 
Service  Corporation  (AEPS).  UE  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  UE  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  AEPS 
pursuant  to  UE's  Market  Based  Rate 
Power  Sales  Tariff  Hied  in  Docket  No. 
ER97-3664-000. 

Comment  date:  February  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  Arixona  Publk  Service  Conpuiy 

(Docket  No.  ERM-1460-OOOi 

Tale  notice  that  on  January  16.  1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  an  Umbrella  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  under 
APS"  Open  Access  Transmission  Tariff 
with  SCANA  Energy  Marketing.  Inc. 

A  copy  of  this  filing  has  been  served 
on  SCANA  Energy  Marketing,  Inc..  and 
the  Arizona  Corporation  Commission. 

Comment  date:  February  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5«.PacifiCorp 

(Docket  No.  ERM-1461-OOOl 

Take  notice  that  on  January  20, 1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Regulations,  a  Long-Term 
Power  Purchase  Agreement  (Purchase 
Agreement)  between  PacifiCorp  and  the 
City  of  Redding  (Redding). 

Copies  of  this  fiUng  were  supplied  to 
Redding,  the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S7.  Weatem  Raaoorces,  Inc. 

(Docket  No.  ER9S- 1462-000) 

Take  notice  that  on  January  20,  1998. 
Western  Resources,  Inc.,  tendered  for 
filing  two  non-firm  transmission 
agreements  between  Western  Resources 
and  NESI  Power  Marketing,  Inc.,  and 
Western  Resources  and  OGE  Energy 
Resources,  Inc.  Western  Resources  states 
that  the  purpoee  of  the  agreements  is  to 
permit  non-discriminatory  access  to  the 


transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  eRective 
January  6, 1998. 

Copies  of  the  filing  were  served  upon 
NESI  Power  Marketing,  Inc.,  OGE 
Energy  Resources.  Inc..  and  the  Kansas 
Corporation  Commission. 

Comment  date:  February  18, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5S.  Iliinoi*  Power  Company 

(Docket  No.  ER9S-1 463-000) 

Take  notice  that  on  January  20. 1998. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  82526,  tendered  lot  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Florida  Power  ft  Light 
Company  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  PoMrer  has  reouested  an 
effective  date  of  December  8, 1997. 

Comment  date:  February  18, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  Soulli  Carolina  Electric  *  Gas 
Company 

(Docket  No.  ER9»- 1464-0001 

Take  notice  that  on  January  20. 1998. 
South  Carolina  Electric  ft  Gas  Company 
(SCE&G).  submitted  a  service  agreement 
establishing  Tennessee  Valley  Authority 
(TV A),  as  a  customer  under  the  terms  of 
SCEftG's  Open  Access  Transmission 
Tariff. 

SCEAG  requests  an  effective  date  of 
one  day  subsequent  to  the  fihng  of  the 
service  agreement.  Accordingly.  SCEftG 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  TVA  and  the 
Soutih  Carolina  Public  Service 
Commission. 

Comment  date:  FeBruary  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

60.  Boston  Edison  Company 

(Docket  No.  ER9S- 1465-0001 

Take  notice  that  on  January  20, 1998, 
Boston  Edison  Company  (Boston 
Edison)  filed  a  Settlement  Agreement  to 
resolve  billing  disputes  with 
Commonwealth  Electric  Company 
(Commonwealth)  regarding  purchases 
from  Boston  Edison's  Pilgrim  Nuclear 
Power  Station.  The  Settlement 
Agreement  resolves  disputes  over  1995 
and  1996  calendar  year  billings  under 


the  formula  rate  in  the  contract.  Boston 
Edison's  Rate  Schedule  FERC  No.  68. 

The  Settlement  further  provides  for  an 
amendment  of  Rate  Schedule  No.  68. 
Boston  Edison  requests  that  the 
amendment  become  efliactive  upon 
Commissi(Hi  approval  of  the  Settlement 
Agreement  without  modification. 
Boston  Edison  requests  that  the 
Commission  approve  the  settlement  on 
or  before  March  22, 1998.  if  possible. 
Boston  Edison  requests  waiver  of  the 
Commission's  prior  notice  requirements 
if  Commission  approval  occurs  before 
60  days  after  this  filing  or  more  than  120 
days  after  this  filing. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

61.  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power 
Campmaj,  The  Potomac  Ediaon 
Company,  and  W«at  Peon  Power 
Conq»any  (Allegheny  Power) 

(Docket  No.  ER98-1 466-000) 

Take  notice  that  on  January  15. 1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  refiled  a 
market  rate  tariff  of  general  applicability 
under  which  it  proposes  to  sell  capacity 
and  energy  at  maricet-based  rates.  This 
filing  is  intended  to  comply  with  the 
Commission's  directives  in  an  order 
issued  on  December  10. 1997,  in  Docket 
No.  ER96-336-000.  Allegheny  Power 
also  seeks  to  amend  its  Standard 
Generation  Service  Rate  Schedule  to 
permit  sales  to  affiliates  at  cost-based 
rates  sub)ect  to  limitation  established  by 
the  Commission  in  previous  orders. 

Copies  of  the  filii^  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  18, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

62.  Eochestar  Gas  and  Electric 
Corporation 

(Docket  No.  ER96-1 467-000) 

Take  notice  that  on  January  20. 1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RGftE  and  the  Energetix 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RGftE  open  access  transmission  tariff 
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filed  on  July  9, 1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
reqtiirements  and  an  effective  date  of 
January  12, 1998,  for  the  Enei-getix 
Service  Agreement.  RGftE  has  served 
copies  of  Uie  filing  on  the  New  Yoii: 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  February  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

63.  Southwestein  Public  Senrice 
Company 

(Docket  No.  ERg»-146a-000) 

Take  notice  that  on  January  20, 1998, 
Southwestern  Public  Service  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Schedule  E  to 
the  Interconnection  Agreement  between 
Southwestern  and  El  Paso  Electric 
Company. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

64.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1469-O00) 

Take  notice  that  on  January  20, 1998. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LGftE  and 
City  Water.  Light  and  Power, 
Springfield,  Illinois  under  LGAE's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

65.  Illinois  Power  Company 

(Docket  No.  ER98-1470-0001 

Take  notice  that  on  January  20. 1998. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Tenaska  Power  Services 
Co..  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  14.  1996. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

66.  Illinois  Power  Company 

(Docket  No.  £896-1471-000] 

Take  notice  that  on  January  20, 1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 


Power  Sales  Tariff,  Service  Agreement 
imder  which  Plimi  Street  Energy 
Marketing  will  take  service  under 
Illinois  Power  Company's  Power  Seles 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effiective  date  of  January  1, 1998. 

Comment  date:  February  19, 1998.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

67.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1472-0001 

Take  notice  that  on  January  20. 1998. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Coltunbia 
Power  Maiiieting  Corporation  for  service 
under  its  Short-Term  Firm  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  En«gy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

68.  PJM  Interomnection,  LXjC 

(Docket  No.  ER9a-1638-000) 

Take  notice  that  on  January  30. 1998, 
PJM  biterconnection.  L.L.C.  (PJM). 
tendered  for  filing  a  proposed  Schedule 
10 — Accounting  for  Unscheduled 
Transmission  Service  Compensation — to 
the  Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.,  (PJM  Operating  Agreement). 

PJM  requests  a  waiver  of  the 
Commission's  Regulations  to  allow  an 
effective  date  of  January  1, 1998,  for 
Schedule  10.  PJM  also  requests  that 
Schedule  10  terminate  on  March  31. 
1998. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

69.  Pennsylvania-New  Jersey-Maryland 
Interconnection 

(Docket  No.  ER98-1649-000) 

Take  notice  that  on  January  30,  1998, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to  the 
Operating  agreement  of  the  PJM 
Interconnection,  L.L.C.,  and  the  PJM 
Open  access  Transmission  Tariff. 

The  amendments  (1)  enable  PJM  to 
obtain  energy  from  members  in 
emergencies,  (2)  enab)e  PJM  to  pay 
members  their  actual  costs  incurred 
when  PJM  directs  the  cancellation  of 
start-up  of  a  generating  imit,  (3)  change 
the  date  and  time  by  which  certain 
requests  for  non-firm  transmission 
service  must  be  made,  and  (4)  correct 
the  congestion  pricing  provisions  so  that 
PJM  credits  non-firm  transmission 


customera  that  buy-through  congestion, 
when  their  transactions  produce  flows 
that  alleviate  congestion. 

PJM  requests  an  effective  date  of  April 
1, 1998,  for  the  amendments  to  the 
Operating  Agreement  and  PJM  Tariff. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.     ^ 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Gspies 
of  these  filings  are  on  file  with  the 
Commissim  and  are  available  for  public 
inspection. 
David  P.  Boo-gert. 
Acting  Secretary. 

(FR  Doc.  9S-3291  Filed  2-9-98;  8:45  am] 
BMJJNQ  oooE  srir-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Eitergy  Regulatory 
Commisaion 

[Docket  No.  DR96-4S-000.  et  el.] 

Pacific  Gae  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Fiiinga 

February  3. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 

(Docket  No.  DR98-45-000I 

Take  notice  that  on  January  7, 1998, 
Pacific  Gas  and  Electric  Company 
(PG&E),  filed  an  Application  for 
approval  of  depreciation  rates  for 
accounting  purposes  only  pursuant  to 
Section  302  of  the  Federal  Power  Act 
and  Rule  204  of  the  Commission's  Rules 
of  Practice  and  Procedure.  PGftE  stated 
that  the  proposed  rates  were  approved 
by  the  California  PubUc  Utilities 
Commission  and  became  effective  for 
retail  purposes  as  of  January  1,  1994. 
1995, 1996  and  1997.  PG&E  requests 
that  the  Commission  allow  the  proposed 
depreciation  rates  to  become  effective 
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on  January  1. 1994. 1995. 1996  and 
1997. 

Comment  date:  March  4. 19911,  in 
■ooordanca  with  Standard  Paragraph  E 
at  the  and  of  tliis  notice. 

2.  Oasla  Power  Generatioii.  LL.C 

(Docket  No.  EG98-24-000I 

Take  notice  that  on  January  26. 1998, 
Oeste  Power  Generation.  L.L.C.  (Oeste 
Power),  with  its  principal  office  at  c/o 
Houston  Industries  Power  Generation. 
Inc..  1111  Louisiana.  16th  Floor. 
Houston  TX  77002.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations.  Oeste  Power  is  a  wholly 
onvned  subsidiary  of  Houston  Industries 
Power  Generation.  Inc..  and  an  indirect 
subsidiary  of  Houston  Industnes 
Incorporated.  Oeste  Po«ver  has  acquired 
the  Ellwood  Energy  Support  Facility  in 
Goleta.  California  at  auction  from 
Southern  California  Edison.  Oeste 
Power  states  that  it  will  be  engaged 
directly,  or  indirectly  through  one  or 
more  affiliates,  as  defined  in  Section 
2(aMllXB)  of  PUHCA,  and  exclusively 
in  the  business  of  owming  and  or/ 
operating,  an  interest  in  an  eligible 
{■dlity  uad  selling  electric  energy  at 
wholesale. 

Comment  date:  February  IB.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

3.  Mountain  Vista  Power  Generation, 
LLC 

(Dockat  No.  EGM-2S-000I 

Take  notice  that  on  January  26, 1998. 
Mountain  Vista  Power  Generation. 
LLC  (Mountain  Vista),  with  its 
principal  office  at  c/o  Houston 
IndusUies  Power  Generation.  Inc.  1111 
Louisiana,  16th  Floor.  Houston.  TX 
77002,  filed  %vith  the  Federal  Energy 
Regulatory  Commission  (Commission). 
an  amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulstions. 
Mountain  Vista  is  a  wholly  owned 
subsidiary  of  Houston  Industries  Power 
Genantion.  Inc..  and  an  indirect 
subsidiary  of  Houston  Industries 
Incorponted.  Mountain  Vista  has 
acquired  the  Etiwanda  Generating 
Station  in  Rancho  Cucamonga. 
California  at  auction  from  Southern 
California  Edison.  Mountain  Vista  states 
that  it  will  be  engaged  directly,  or 


indirectly  through  one  or  more  affiliates, 
as  defined  in  Section  2(8)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  and  or/operating,  an  interest 
in  an  eligible  facility  and  selling  electric 
energy  at  wholesale. 

Comment  date:  February  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

4.  New  Century  Services,  Inc. 

(Docket  No.  ER08-1 377-0001 

Take  notice  that  on  January  9. 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado  (collectively  Companies), 
tendered  for  filing  a  Service  Agreement 
under  their  Joint  Open  Access 
Transmission  Tariff  for  Firm  Point-to- 
Point  Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — ^Wholesale  Merchant 
Function. 

Comment  date:  Felxuary  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Serrice  Campaaj 

(Docket  No.  ER9S-1 378-000) 

Take  notice  that  on  January  9, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  to  provide  Network 
Integration  Transmission  Service  to 
Western  Massachusetts  Electric 
Company  (WMECO)  under  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  the  transmission 
service  provided  under  tlie  Service 
Agreement  would  support  WMECO's 
proposal  for  standard  offer  service 
which  is  required  to  be  in  place  by 
March  1, 1998,  pursuant  to  the 
Massachusetts  electric  industry 
restructuring  legislation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
1, 1998  to  coincide  with  the  legislated 
start  date  for  customer  choice  in 
Massachusetts. 

Comment  date:  Febr\iary  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwastani  Public  Sarrice 
Company 

(Docket  No.  ER98-1 379-000] 

Take  notice  that  on  January  9, 1998. 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  agreement 
with  UtiliCorp  United.  Inc.  (UtiliCorp), 
for  service  to  WestPlains  Energy- 
Colorado  Division  (WPECO). 


Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  Na  ER98-1 380-000] 

Take  notice  that  on  January  9, 1998, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
one  (1)  service  agreement  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with 
Tenaska  Power  Services  Company. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Indiana  Gas  and  Electric 
ConyMuiy 

(Docket  No.  ER98-1 381-000] 

Take  notice  that  on  January  9, 1998. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
one  (1)  service  agreement  for  firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with 
Tenaska  Power  Services  Company. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date:  February  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 382-000] 

Take  notice  that  on  January  9, 1998. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECXD).  tendered  for  filing 
one  (1)  service  agreement  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  Tenaska  Power 
Services  Company. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date:  February  17, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-1 383-000] 

Take  notice  that  on  January  9, 1998. 
Southwestern  Public  Service  Company, 
submitted  an  agreement  with  El  Paso 
Electric  Company. 

Comment  date:  February  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  FJM  Intarcoamection,  LLC 

(Docket  No.  BR98-1384-000] 

Take  notice  that  on  January  9. 1998, 
PJM  Interconnection,  LLC.  pursuant  to 
29.1  and  29.5  of  the  PJM  Open  Access 
transmission  Tariff,  filed  an  unexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service  with 
The  Cleveland  Electric  Illuminating 
Company  and  a  related  Agency 
Agreement  to  allow  transmission  over 
specified  lovirer  voltage  fodlities  with 
Penn^lvania  Electric  Company. 

PJM  requests  a  waivw  of  the 
Commission's  Regulations  to  allow  an 
effective  date  of  January  1, 1998,  for  the 
agreements. 

Copies  of  the  filing  were  served  upon 
The  Cleveland  Electric  Illuminating 
Company.  Peimsylvania  Electric 
Company.  Wellsboro  Electric  Company, 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Hiinois  Public  Service 
ConqMuiy 

(Docket  No.  ER98-1.38S-000I 

Take  notice  that  on  January  9. 1998. 
Central  Illinois  Public  Service  Company 
(OPS),  submitted  an  executed  umbrella 
short-term  firm  transmission  service 
agreement,  dated  December  31, 1997, 
Mtablishing  City  Water,  Power  and 
Light  (Springfield,  Illinois)  as  a 
customer  under  the  terms  of  OPS'  Open 
Access  Transmission  Tariff. 

OPS  requests  an  effective  date  of 
December  31, 1997,  for  the  service 
agreement  with  City  Water,  Power  and 
I^ht.  Accordingly.  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  Qty  Water.  Powrer  and  Light 
and  the  Illinois  Commerce  Commission. 

Comment  date:  February  17, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  LLC 

(Docket  No.  ER9B-1 386-0001 

Take  notice  that  on  January  9, 1998, 
the  PJM  Interconnection,  L.L.C  (PJM), 
tendered  for  filing  notice  of  the 
withdrawal  from  PJM  of  MidCon  Gas 
Services  Corporation  and  Mc2,  Inc.  on 
December  31, 1997. 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Sempra  Energy  Trading  Cmp.  _ 

(Docket  No.  ER98-1 387-000] 

Take  notice  that  on  January  9. 1998, 
AIG  Trading  Cor]>oration,  a  broker  and 
marketer  of  electric  power,  has  changed 


its  name  to  Sempra  Energy  Trading 
Corp.  Accordingly,  punuant  to  18  CFR 
35.16  and  18  CFR  131.51.  S«npra 
Energy  Ttading  Corp..  One  Greenwich 
Plaza.  Qeenvnch,  Coimecticut  06830, 
adopts,  ratifies,  and  makes  its  own  in 
ev«y  respect  all  applicable  rate 
schedules,  and  supplements  thereto, 
listed  below,  heretofore  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  AIG  Trading  Corporation,  effective 
EJeoember  31. 1997. 

(1)  Rate  Schedule  FERC  No.  1 

(2)  Code  of  Conduct 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Indiana  Michigan  Power  Company 

[Docket  No.  ER98-1 388-000] 

Take  notice  that  on  January  12, 1998, 
Indiana  Michigan  Power  Company 
(I&M).  tendered  for  filing  with  the 
Commission  an  executed  Electric 
Service  Agreement  (ESA).  with  South 
Haven,  Michigan  (South  Haven),  under 
I&M's  Tariff  MRS,  designated  as  I&M 
FERC  Electric  Tariff  Original  Volume 
No.  7,  and  a  letter  agreement  that 
supplements  the  proposed  ESA.  I&M 
requests  waiver  of  notice  to  permit  the 
ESA,  as  supplemented,  to  be  made 
effective  for  service  billed  on  and  after 
November  24, 1997. 

I&M  states  that  a  copy  of  its  filing  was 
served  upon  South  Haven  and  the 
Michigan  Public  Service  Commission7 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Boston  Edison  Company 

(Docket  No.  ER98-1389-000] 

Take  notice  that  on  January  12, 1998, 
Boston  Edison  Company  filed  a 
Settlement  Agreement  te  resolve  billing 
disputes  with  thirteen  municipal 
electric  system  purchasers  of  power 
bom  its  Pilgrim  Nuclear  Power  Station. 
The  Settlement  Agreement  also  provides 
for  amendments  of  three  sections  of  the 
Pilgrim  contracts  with  each  of  the 
municipal  piut^asere. 

The  applicable  Rate  Schedules  are  as 
follows: 

(1)  Rate  Schedule  No.  77 

Boylstcm  Mimidpal  Light  Department 

(2)  Rate  Schedule  No.  79 

Holyoke  Gas  and  Electric  Department 

(3)  Rate  Schedule  No.  81 
Westfield  Gas  and  Electric  Light 

Department 

(4)  Rate  Schedule  No.  83 

Hudson  Light  and  Poww  Department 

(5)  Rate  Schedule  No.  85 
Littleton  Electric  Light  and  Water 

Departmmt 

(6)  Rate  Schedule  No.  87 


Marblehead  Mimicipal  Light 
Department 

(7)  Rate  Schedule  No.  89 
North  Attleborough  Electric 

Department 

(8)  Rate  Schedule  No.  91 
Peabody  Mimicipal  Light  Plant 

(9)  Rate  Schedule  No.  93 
Shrewsbury's  Electric  Light  Plant 

(10)  Rate  Schedule  No.  95 
Templeton  Municipal  Light  Plant 

(11)  Rate  Schedule  No.  97 
Wakefield  Mimicipal  Light 

Department 

(12)  Rate  Schedule  No.  99 

West  Boylston  Municipal  Lighting 
Plant 

(13)  Rate  Schedule  No.  102 
Middleborough  Gas  and  Electric 

Department 

Boston  Edison  requests  that  the 
contract  amendments  take  effect  upon 
Commission  approval  of  the  settlement 
without  modification.  Boston  Edison 
requests  that  the  Commission  act  if 
possible  on  the  settlement  on  or  before 
March  16. 1998.  If  such  approval  is 
issued  prior  to  60  days  or  more  than  120 
days  aftfer  the  filing,  Boston  Edison 
requests  waiver  of  the  prior  notice 
requirement. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Conq»any  (rfNew 
Mexico 

(Docket  No.  ER98-1 390-000] 

Take  notice  that  on  January  12, 1998, 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 
service  agreements  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff  with  the  following 
transmission  service  customers:  British 
Columbia  Power  Exchange  (2 
agreements,  dated  December  31, 1997, 
for  Non-Firm  and  Firm  Service),  Entergy 
Power  Marketing  Corporation  (2 
agreements,  dated  December  18, 1997, 
for  Non-Firm  and  Firm  Service),  Power 
Fuels,  Incorporated  (2  agreements,  dated 
December  16, 1997,  for  Non-Firm  and 
Firm  Service),  Cook  Inlet  Energy 
Supply,  LP,  (dated  September  25. 1997, 
for  Firm  Service).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-1 391-000] 

Take  notice  that  on  January  12, 1998, 
UtiliCorp  United  Inc.,  (UtiliCorp) 
tendered  for  filing  on  behalf  of  its 
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operating  division,  Missouri  Public 
Service,  a  Service  Agreement  under  its 
Power  Sales  Tariff.  FERC  Electric  Tariff 
Original  Volume  No.  10,  with  Cargill- 
lEC.  LLC.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  Missouri  Public  Service  to 
Cargill-IEC,  LLC  pursuant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  Cargill-IEC,  LLC  to  Missouri  Public 
Service  pursuant  to  Cargill-IEC,  LLC's 
Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Conctirrence  by  Cargill- 
IEC.  LLC. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notice. 

19.  UtiliCorp  United  Inc. 

(Docket  No.  ERg«-l  392-0001 

Tnks  notice  that  on  January  12, 1998. 
UtiliCorp  United  Inc.,  (UtiliCorp) 
tendered  for  filing  on  behalf  of  its 
operating  division,  WestPlains  Energy- 
Kansas,  a  Service  Agreement  under  its 
Po«ver  Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  12,  with  Cargill- 
IEC  LLC.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Kansas  to 
Cargill-IEC.  LLC  pursuant  to  the  tariff. 
and  for  the  sale  of  capacity  and  energy 
by  Cargill-IEC.  LLC  to  WestPlains 
Energy-Kansas  purauant  to  Caigill-IEC, 
LLC's  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Cargill- 
IEC  LLC 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  UtiliCorp  United  Inc. 

(Docket  No.  ER9a-1 393-0001 

Take  notice  that  on  January  12, 1998, 
UtiliCorp  United  Inc..  (UtiliCorp) 
tendered  for  filing  on  behalf  of  its 
operating  division,  WestPlains  Energy- 
Colorado,  a  Service  Agreement  under  its 
Power  Sales  Tariff,  htkc  Electric  Tariff 
Original  Volume  No.  11.  with  Cargill- 
IEC.  LLC  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Colorado 
to  Cargill-IEC  LLC  pursuant  to  the  tariff. 
and  for  the  sale  of  capacity  and  eneigy 
by  Cargill-IEC.  LLC  to  WestPlains 
Energy-Colorado  pursuant  to  Cargill- 
IEC  LLC's  Rate  Schedule  No.  1. 


UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Cargill- 
IEC,  LLC. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ohio  Edison  Company 

(Docket  No.  ER9S-1 396-000) 

Take  notice  that  on  January  12. 1998. 
Ohio  Edison  Company  tendered  for 
filing  revisions  to  Appendices  A  and  B 
of  Service  Agreements  with  American 
Municipal  Power-Ohio,  Inc.,  under 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  2.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Kansas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER98-1 397-000] 

Take  notice  that  on  January  12, 1998, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  January  7, 1998, 
between  KCPL  and  American  Electric 
Power  Corp.  KCPL  proposes  an  efiiactive 
date  of  January  7,  1998.  and  requests 
waiver  of  the  Commission's  notice 
requirement.  This  Agreement  provides 
for  Non-Firm  Power  Sales  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  punuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PacifiCorp 

{Docket  No.  ER98-1 398-000) 

Take  notice  that  on  January  12, 1998. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Ru)es  and  Regulations,  a 
Service  Agreement  with  Edison  Source 
under  PacifiCorps  FERC  Electric  Tariff. 
First  Revised  Volume  No.  12. 

Copies  of  this  fi)ing  were  supp)ied  to 
the  Pub)ic  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Capital  ft  Trading,  Inc. 

(Docket  No.  ER9a-l  399-000) 

Take  notice  that  on  January  12. 1998. 
Qneigy  Capital  ft  Trading.  Inc.  filed 


with  the  Commission  a  notice  of 
acceptance  of  their  status  as  signatory 
parties  to  the  Western  System  Power 
Pool  Agreement. 

Qnergy  Capital  ft  Trading,  Inc. 
requests  that  its  membership  be  made 
effective  as  of  February  1. 1998. 

Copies  of  the  filing  were  served  upon 
representatives  of  the  Western  Systems 
Power  Pool. 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Serricaa,  Inc.,  The 
Cincinnati  Gas  ft  Electric  Ca  and  PSI 
Energy.  Inc. 

(Docket  No.  ER98-1401-000) 

Take  notice  that  on  January  12. 1998. 
Qnergy  Services,  Inc.,  on  behalf  of  The 
Qncinnati  Gas  ft  Electric  Company  and 
PSI  Energy,  Inc.,  filed  an  amendment  to 
its  Power  Sales  Agreement  with  The 
Commissioners  of  Public  Worlds  of  the 
Qty  of  Greenwood,  South  Carolina  in 
order  to  make  a  ministerial  correction  to 
the  Agreement.  Qnergy  requests  an 
effective  date  of  January  12, 1998  for  its 
amendment. 

Cinergy  Services,  Inc.  has  served  this 
filing  upon  The  Commissioners  of 
Public  Works  of  the  City  of  Greenwood, 
South  Carolina.  The  South  Carolina 
Public  Service  Commission  and  Duke 
Power  Company. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Edison  Company 

(Docket  No.  ER98-1 402-000) 

Take  notice  that  on  January  12, 1998, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  estabUshing  Tenaslca  Power 
Services  Co.  (TPS)  as  a  customer  under 
the  terms  of  ComEd 's  Power  Saies  and 
Reassignment  of  Transmission  Rights 
Tariff  PSRT-1  (PSRT-1  Tariff).  The 
(iommission  has  previously  designated 
the  PSRT-1  Tariff  as  FERC  Electric 
Tariff.  First  Revised  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
December  5, 1997,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  TPS  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Florida  Power  Corporation 

(Docket  No.  ER99-1 403-000) 

Take  notice  that  on  January  12, 1998, 
F)orida  Power  Corporation  (FPC) 
tendered  for  filing  a  service  agreement 
between  Western  Resources,  Inc.  and 


FPC  for  service  under  FPC's  Market- 
Based  Wholesale  Power  Sales  Tariff 
(MR-l),  FERC  Electric  Tariff.  Original 
Volume  Number  8.  This  tariff  was 
accepted  for  filing  by  the  Commission 
on  June  26. 1997.  in  Docket  No.  ER97- 
2846-000.  The  service  agreement  is 
proposed  to  be  efiisctive  December  16, 
1997. 

Coiiunenf  date:  February  17, 1998.  in 
accordance  with  Standard  IParagraph  E 
at  the  end  of  this  notice. 

28.  Enron  Eaeify  Services  Power,  Inc. 

(Docket  No.  BR9e-1404-000] 

Take  notice  that  on  January  12. 1998, 
Enron  Energy  Services  Power.  Inc. 
tendered  for  filing  notification  of  a 
change  of  name  in  the  above-captioned 
docket.  Enron  Energy  Services  Power. 
Inc.  changed  its  name  to  Enron  Energy 
Services,  Inc.  on  December  19. 1997. 

Comment  date:  February  17, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Pacific  Gas  ft  Electric  Company, 
San  Diego  Gas  ft  Electric  Co.  and 
Soatkem  California  Edison  Company 

(Docket  No.  ER9e-1499'4)00] 

Take  notice  that  on  January  16, 1998. 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  A^eement  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  Pacific  Gas  and  ISlectric  Company 
for  approval  by  the  Commission. 

lite  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  February  17. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Pacific  Gas  ft  Electric  Company, 
San  Diego  Gas  ft  Electric  Company  and 
Sonthem  California  Edison  Cnnpany 

(Docket  No.  ER98-1 500-000] 

Take  notice  that  on  January  16. 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  Midway  Sunset  Cogeneration 
Company  for  approval  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 


31.  Pacific  Gas  ft  Electric  Company, 
San  Di«go  Gas  ft  Electric  Go.  and 
Southern  Califisntia  Edison  Coa]»any 

(Docket  No.  ER98-1 501-0000] 

Take  notice  that  on  January  16, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  San  EMego  Gas  and  Electric 
Company  for  approval  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  oh  the 
official  service  list  in  the  above 
referenced  docket,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  FtAmuay  17, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Pacific  Gas  ft  Eloctrk  Company, 
San  Diego  Gas  ft  Electric  Co.  and 
SondMm  CaUfomia  Edison  Company 

(Docket  No.  ER98-1 502-000] 

Take  notice  that  on  January  16, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  Southern  California  Edison 
Company  for  approval  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  docket,  including  the 
Califcmiia  Public  Utilities  Commissicm. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notica 

33.  Pacific  Gas  ft  Electric  Company, 
San  Diego  Gas  ft  Electric  Co.  and 
Sootbem  California  Edison  Company 

(Docket  No.  ER»B^lS03-000] 

Take  notice  that  on  January  16, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  Texaco  Exploration  and  Production 
Inc.  Ux  approval  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  docket,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  February  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boargsrs, 
Acting  Secretary. 
(FR  Doc.  98-3290  Filed  2-9-98;  8:45  am) 
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NortfMm  Natural  Qas  Company;  Notics 
of  Inlsnt  to  Prepare  an  Environmontai 
AsssssRwnt  for  ttia  Proposed  I^Llna 
Extension  and  Raquast  Ibf  Commsnts 
on  Envlronmontai  Issues 

February  4, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  9.6  miles  of  30-inch- 
diameter  pipeline  loop  Imown  as  the  D- 
Line  Extension  Project.*  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Project 

Northern  Natural  Gas  Company 
(Northern)  wants  to  expand  the  capacity 
of  its  facilities  in  Steele  and  Rice 
Counties.  Minnesota  to  transport  an 
additional  40.000  million  British 
thermal  units  (MMBtu)  per  day  of 
natural  gas  to  one  industrial  customer, 
Koch  Energy  Services.  Northern  seeks 
authority  to  construct  and  operate: 

•  9.6  miles  of  30-inch-diameter  loop 
between  its  Owatonna  and  Fairbault 
Compressor  Stations  in  Steele  and  Rice  , 
Counties.  Minnesota. 


*  Northani  Natural  Ga*  Company's  application 
was  filed  with  the  Coounistion  under  Saction  7  of 
the  Natural  Gas  Act  and  Part  157  of  th«- 
Commission's  ragulatioii&. 
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The  location  of  the  project  focilities  is 
shown  in  appendix  1.'  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Kaqairements  for  Constructkm 

Construction  of  the  proposed  facilities 
would  require  a  total  of  about  139  acres 
of  land  including  extra  work  spaces  for 
road  crossings.  All  of  this  land  would 
revert  to  its  former  agricultural  use 
following  construction.  No  new 
permanent  right-of-way  would  be 
required. 

IWEAPrticaas 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
Yfill  address  in  the  EA.  All  comments 
raoeived  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
Construction  and  operation  of  the 
proposed  project  under  these  general 
haadings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  hazardous  waste 

•  land  use 

•  cultural  resources 

•  endangered  and  threatened  species 

•  pubUc  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 


the  comments  received  during  the 
scoping  process,  the  EA  may  be 
publisbed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
croups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Cbrnmiasion's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
publisbed.  We  will  consider  comments 
on  the  EA  before  we  make  our 
recommendations  to  the  Commission. 

durently  Identified  Environmental 


'  'Rm  apprndica*  rafarenc*  in  thU  notice  art  not 
baing  printad  in  tha  Fadaral  Kagiater.  Copia*  are 
arailabla  frooi  tha  CommiMion'f  Public  Rafaranca 
■ad  PUaa  Maiatananca  Branch.  SSa  Fint  Straat. 
M.E..  Waahinglon.  D.C  20«26.  or  call  (202)  20e- 
1317.  Copia*  of  tha  appeodicaa  «vara  tant  to  all 
thoaa  tacaiving  thia  notica  in  tha  mail. 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
profKMed  fisdlities  and  the 
environmental  Information  provided  by 
Northern.  This  preliminary  list  of  issues 
may  be  changed  baaed  on  your 
comments  and  our  analysis. 

•  The  productivity  of  a  total  of  about 
139  acres  of  agricultural  land  (including 
78  acres  of  prime  fermland  soils)  could 
be  diminished  due  to  the  potential 
impacts  of  pipeline  construction  such  as 
rutting  and  compaction. 

•  Apicultural  drain  tiles,  if  present, 
could  be  damaged. 

PubUc  PaitkipatkHi 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  affects  of  ihe  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  tviU  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N.E.,  Room  lA, 
Washington,  DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2 

•  Reference  Docket  No.  CPg8-132- 
000;  and 

a  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  March  6, 1998. 

If  you  are  interested  in  obtaining 
procedural  information  please  write  to 
the  Secretary  of  the  Commission. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 


Among  other  things,  intervenors  have 
the  rigot  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
eech  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  beoome  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  ming  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefne,  i>arties  now  seddng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Envimunental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  ' 

You  do  not  need  faitervenor  status  to 
have  your  envirtmmental  comments 
considered. 


David  P. 

Acting  Secretary. 

[FR  Doc  9S-3239  Piled  2-9-08;  8:45  am] 
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ENVlROflMENTAL  PROTECTION 
AQENCY 

[Fm.-6864-q 

InfufnwUon  CoHcctlon  RsqumI  for  tlw 
Land  Dlipoiil  R— If  Ictloiw  Surfaca 
tonpoiNKlnwnt  Study 

aqbcy:  Environmental  Protection 
Agency  (EPA). 
actkm:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (C^B).  Before 
submitting  the  ICR  to  C^B  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  13, 1998. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  pf  their 
comments  referencing  docket  number 
F-98-SIIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G).  U.S.  EPA,  401  M  Street. 
SW,  Washingtcm.  D.C.  20460.  Hand 
deliveries  of  comments  should  be  made 
to  the  Arlington.  VA.  address  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcradocket0epamail.epa.gov.  Comments 
in  electronic  format  shomd  also  be 


identified  by  the  docket  number  F-98- 
SnP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street.  SW, 
Washington.  D.C.  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 

The  ICR  is  available  on  the  Internet. 
Follow  these  instructions  to  access  the 
information  electronically: 
On  the  Worid  Wide  Web:  http.// 

www.epa.gov/epaoswer/osw/laws- 
reg.htmfldr 
OnFTP: 

ftp.epa.gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  B^^  a  background  document  to  a 
notice  in  the  Federal  Register.  EPA  will 
not  immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  RJRTHER  INFORMATION  OONTACT:  Fot 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington,  D.C,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  more  detailed  information  on 
specific  aspects  ol-this  information 
collection,  contact  Peggy  Vyas,  Office  of 
SoUd  Waste  (5302W),  U.S.  EPA,  401  M 
Street,  SW,  Washington.  D.C.  20460. 


telephone:  (703)  308-5477,  E-mail: 
vyas.peggyOepamail.epa.gov. 
SUPP(.aiGNTARY  information: 

I.  Background 

The  Land  Disposal  Program 
Flexibility  Act  (LDPFA)  of  1996  requires 
EPA  to  conduct  a  study  characterizing 
risks  to  human  health  and  the 
environment  associated  with 
management  of  decharacterized  wastes  ■ 
in  impoundments  that  are  part  of  Clean 
Water  Act  treatment  systems.  On  July 
25, 1996,  EPA  published  a  notice 
requesting  draft  methodologies  that 
would  reflect  the  conceptual  design  and 
objectives  of  the  study,  including  the 
best  method  to  collect  data,  data  quality 
assurance/quality  control,  risk 
assessment,  and  peer  review  (see  61  FR 
38684,  July  25, 1996).  EPA  concurrently 
developed  its  own  draft  methodology, 
which  the  Agency  intended  to  compare 
with  draft  methodologies  received  from 
commenters.  EPA  received  eight  public 
comments  in  response  to  the  July  25, 
1996  notice;  six  were  fairly  general  and 
two  were  quite  detailed.  EPA  used  many 
of  the  comments  in  developing  the 
methodology  for  this  study.  This 
methodology  is  described  in  detail  in 
the  background  document  for  this 
notice,  entitled  "Background  and 
Response  to  Comments  Document: 
Surface  Impoundment  Study,"  available 
in  the  RCRA  docket. 

Two  commenters  stated  that  existing 
data  are  inadequate  to  conduct  this 
study  and  that  additional  data  would 
need  to  be  collected.  The  Chemical 
Manufacturers  Association  (CMA) 
commented  that  "The  study  cannot  be 
completed  with  existing  data.  •  *  • 
CMA  is  willing  to  assist  in  ensuring  that 
current  and  usable  data  is  collected." 
Union  Carbide  stated  that  "The  survey 
should  focus  on  collecting  *  *  *  site- 
specific  information  and  supplementing 
it,  as-needed  [sic],  with  appropriate  site- 
specific  modeling.  *  •  *  Union  Carbide 
understands  and  accepts  that  a  survey 
using  a  case-by-case  approach  will  may 
[sic]  require  more  work  and  expense  for 
owners  and  operators  of  surface 
impoundments  than  a  generic  national 
model  would.  We  think  the  extra  value 
is  worth  thd«xtra  work:  regulatory 
agencies  and  the  public  need  to 
understand  real  risks  and  actual 
regulatory  circumstances  rather  than 
hypothetical  cases." 

EPA  has  chosen  to  design  and 
implement  a  study  that  is  consistent 
with  these  comments:  a  study  which 


■  Decharacterized  wastes  are  formerly 
characteristic  wastes  (wastes  for  which  the 
hazardous  characteristic  of  ignitability,  corrosivity, 
reactivity,  or  toxicity  has  been  removed). 


characterizes  risks  at  a  representative 
sample  of  actual  sites  located  across  the 
country.  To  do  so,  we  must  first 
administer  a  "screener"  survey  to  a 
representative  sample  of  facilities,  in 
order  to  locate  those  with  surface 
impoundments  that  are  within  the 
study's  scope.  Then,  for  those  facilities 
with  surface  impoundments  within  the 
study's  scope,  we  would  need  to  collect 
current,  site-specific  information  from 
data  sources  in  the  public  domain,  and 
also  rather  detailed  information  which 
will  be  available  only  from  the  facility 
owners/operators,  in  order  to  perform 
the  site-specific  modeling  suggested  by 
these  commenters.  Thus,  EPA  expects  to 
mail  out  the  screener  survey  to 
approximately  1500  facilities  to 
determine  if  they  actually  have  surface 
impoundments  that  fall  within  the 
scope  of  the  study.  Upon  identifying 
415  facilities  that  respond  positively  to 
the  screener  questionnaire,  EPA  will 
then  send  those  415  facilities  the  more 
detailed  information-gathering 
questionnaire. 

An  important  note  is  that  EPA  has 
decided  to  expand  the  study's  scope 
beyond  that  which  was  mandated  in  the 
original  legislation.  Although  the 
LDPFA  only  requires  EPA  to  study 
decharacterized  nonhazardous  wastes, 
EPA  believes  it  would  be  necessary  to 
study  the  risks  from  surface 
impoundments  managing  non- 
decharacterized  nonhazardous  wastes  as 
well,  to  provide  comparison  with  a 
group  of  waste  management  units  that 
are  regulated  in  a  similar  manner.  In 
addition,  as  a  result  of  the  re-negotiation 
of  a  consent  decree  1)et ween  EPA  and 
the  Environmental  Defense  Fund  {EDF 
V.  Reilly,  Qr.  No.  89-0598.  D.D.C.).  EPA 
has  now  committed  to  stud)ring  the  risks 
associated  with  air  emissions  from 
nonhazardous  wastes  managed  in 
surfece  impoimdments.  That  study  is  to 
be  completed  by  March  26,  2001. 

On  April  30, 1997,  EPA  presented  a 
proposed  study  methodology  to  a 
special  subcommittee  of  the  EPA 
Science  Advisory  Board  (SAB)'s 
Environmental  &igineering  Committee. 
The  purpose  was  to  obtain  peer  review 
on:  (1)  the  technical  merits  of  the  overall 
study  structure;  (2)  the  technical  merits 
of  the  proposed  risk  assessment;  and  (3) 
use  of  technical  experts/ peer  review.  On 
May  1, 1997,  the  subcommittee  gave 
EPA  verbal  feedback  on  the  proposed 
approach.  The  written  report  from  the 
subcommittee's  peer  review  is  expected 
to  be  available  in  1996. 

CMA  expressed  interest  in  assisting 
EPA  with  the  study's  implementation, 
and  requested  the  opportimity  to  review 
and  comment  on  the  information- 
gathering  questionnaire.  After  revising 
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the  information-gathering  questionnaire 
to  reflect  CMA's  comments,  EPA  used 
this  revised  questionnaire  in  a  pilot 
study,  and  received  both  comments  and 
burden  estimates  from  the  seven 
faciUties  ^  that  participated  in  the  pilot 
study.  EPA  revised  the  information- 
gathering  questionnaire  again,  upon 
completion  of  the  pilot  study.  Both  the 
screener  questionnaire  and  the 
information-gathering  questionnaire  are 
part  of  the  background  document  for 
this  notice. 

The  proposed  risk  modeling 
framework,  described  in  "Technical 
Memorandum — Proposed  Risk 
Assessment  Modeling  Framework  for 
the  Surface  Impoundment  Study,"  is 
available  in  the  RCRA  docket  for  this 
notice.  The  model  used  in  the  pilot 
study,  described  in  "Technical 
Memorandum — Modifications  to  the 
Pilot  Study  Model  for  the  Surface 
Impoundment  Study,"  is  available  in 
the  RCRA  docket  for  this  notice. 

The  Agency  also  conducted  a 
sensitivity  analysis  on  the  proposed  risk 
modeling  frameworL  The  sensitivity 
analysis  identifies  the  "risk-driving 
variables"  and  their  relative  importance 
in  the  model  outputs.  Copies  of  the 
sensitivity  analysis,  entitled  "Technical 
Memorandum — Preliminary  Sensitivity 
Analyses  for  the  Surface  Impoundment 
Study."  are  available  in  the  RCRA 
docket  for  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

n.  Bnrdea  Statement 

EPA  estimates  each  respondent  will 
take  4  hours  to  respond  to  the  screener 
questionnaire,  at  a  cost  of  $193  per 
respondent.  The  total  hour  burden  of 
the  screener  questionnaire  is  estimated 
to  be  6000  hours.  The  total  cost  of  the 
scraener  questionnaire  is  estimated  to  be 
$288,750.  EPA  estimates  each 
respondent  %vlll  take  89.5  hours  to 
resp<md  to  the  information-gathering 
questionnaire,  at  a  cost  of  $4415  per 
respondent.  The  total  hour  burden  of 
the  information-gathering  Questionnaire 
is  estimated  to  be  37.142.5  hours.  The 
total  cost  of  the  information-gathering 
questionnaire  is  estimated  to  be 
$1,832,225. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  review  instructions,  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

III.  Request  for  Cominent 

The  EPA  solicits  comments  on: 

(I)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Dated:  February  3. 1998. 
Elixabath  Cotnrarth. 
Acting  Dinctor  Office  of  Solid  Waste. 
(FR  Doc  96-3324  Filed  2-»-«8:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Ainlilent  Air  Monitoring  Refersnoe  and 
Equivalent  Mathoda;  Receipt  of 
AppMcationa  for  Reference  and 
Equivaiant  MattKKl  Dalerminationa 

AOBICY:  Environmental  Protactim 

Agency. 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  that  it  has 
received  applications  from  Rupprecht 
and  Patashnick  Company,  Incorporated, 
Thermo  Environmental  Instruments, 
Incorporated,  BGI,  Incorporated,  and 
Grascny  Andersen  for  reference  method 
determinations  for  their  respective 


PMz3  particle  samplers,  and  from  Dasibi 
Environmental  Corporation  for  an 
equivalent  method  determination  for 
their  Model  1 108  Ozone  Analyzer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  F.  McElroy,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park,  North  CaroUna  27711,  (919)  541- 
2622. 

SUPPt-EMENTARY  INFORMATION:  Notice  is 
given  that  EPA  has  received 
applications  to  determine  if  six  new 
PMaj  monitoring  methods  and  a  new 
continuous  ozone  analyzer  method 
should  be  designated  by  the 
Administrator  of  the  EPA  as  reference  or 
equivalent  methods  under  40  CFR  PART 
53.  Two  applications  were  received  on 
October  7, 1997  from  Rupprecht  and 
Patashnick  Company,  Incorporated,  25 
Corporate  Circle,  Albany,  New  York 
12203  for  that  Company's  Partisol«- 
FRM  Model  2000  (single)  and  Partisol*- 
FRM  Model  2025  (sequential)  PM-2.5 
Air  Samplers.  An  application  was 
received  on  October  8, 1997  from 
Thermo  Environmental  Instruments, 
Incorporated,  8  West  Forge  Parkway, 
Franklin,  Massachusetts  02038 
regarding  its  Model  605/FH95-£ 
Computer  Assisted  Particle  Sampler  for 
PMrs.  Another  application  was 
received,  also  on  October  8, 1997,  from 
BGI,  Incorporated,  58  Guinan  Street, 
Waltham,  Massachusetts  02154  for  BGI's 
Model  PQ-200  PM2.5  Ambient  Fine 
Particle  Sampler.  And  an  application 
was  received  on  January  8, 1998  from 
Graseby  Andersen,  500  Technology 
Court,  Smyrna,  Georgia  30082  for  that 
Company's  Models  RAAS2.5-100 
(single)  and  RAAS2.5-300  (sequential) 
PMu  Samplers.  Finally,  an  application 
was  received  on  December  4, 1997  from 
Dasibi  Environmental  Corporation,  506 
Paula  Avenue,  Glendale.  California 
91201  for  Dasibi 's  Model  1108  Ozone 
Analyzer.  If.  after  appropriate  technical 
study,  the  Administrator  determines 
that  any  or  all  of  these  methods  should 
^  be  designated  as  reference  or  equivalent 
methods,  as  appropriate,  notice  thereof 
will  be  published  in  a  subsequent  issue 
of  the  Federal  Register. 
HmyLIninntn. 

Acting  Assistant  Administrator  for  Beseardt 

and  Development 

(FR  Doc  98-3321  Piled  2-»-98: 8:45  ami 
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Clean  Air  Act;  Acid  Rain  ProvWona 

AQBCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  the  1998  EPA  SO2 
allowance  auctions. 


f:  Pursuant  to  Title  IV  of  the 
Clean  Air  Act  and  40  CFR  part  73,  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulhir 
dioxide  (SO2).  a  preciusor  of  acid  rain. 
The  centerpiece  of  the  S02  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SO2.  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effiactive  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  under  section  416  of  the  Act  to 
conduct  annual  auctions  of  a  small 
portion  of  allowances  (2.8%)  withheld 
from  the  total  allowances  allocated  to 
utilities  each  year.  Auctions  are 
expected  to  stimtilate  and  support  such 
a  market  in  allowances  and  to  provide 
a  public  source  of  allowances, 
particularly  to  new  units  for  which  no 
allowances  are  allocated.  Today,  the 
Acid  Rain  Division  is  giving  notice  of 
the  sixth  annual  SO2  allowanc» 
auctions.  The  regulation  governing  the 
auctions  was  promulgated  on  December 
17, 1991  (40  CFR  part  73,  subpart  E). 

EPA  has  delegated  the  admmistration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulation  cited  above.  Anyone  can 
participate  in  the  EPA  auctions  and 
bidders  are  not  restricted  as  to  the 
quantity  or  price  of  their  bid. 
Allowances  sold  at  the  auctions  will  be 
sold  to  the  highest  bidder  until  no 
allowances  remain.  The  1998  auctions 
will  consist  of  one  "spot"  auction  and 
one  "advance"  auction.  Allowances 
sold  in  the  spot  auction  are  useable  for 
compliance  beginning  in  1998. 
Allowances  sold  in  the  7-year  advance 
auction  are  useable  for  compliance 
beginning  in  2005. 150,000  allowances 
will  be 'sold  in  the  spot  auction  and 
125,000  allowances  will  be  sold  in  the 
7-year  advance  auction.  Bid  Forms  for 
the  1998  auctions  must  be  received  by 
the  CBOT  by  the  close  of  business  on 
March  17, 1997.  The  auctions 


themselves  will  be  conducted  on  March 
23, 1998,  with  the  results  announced  on 
March  25. 

CBOT  will  also  sell  in  the  1998 
auctions  any  spot  or  7-year  advance 
allowances  that  are  offered  by  others 
holding  allowances  in  EPA's  Allowance 
Tracking  System.  However,  offared 
allowances  will  be  sold  after  the 
allowances  that  were  withheld  from  the 
utilities,  so  offered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances.  Owners 
of  offered  allowances  may  set  a 
minimum  price  for  their  allowances.  To 
offer  allowances  in  the  EPA  auctions, 
owners  of  allo%vanoes  must  submit  a 
SO2  Allowance  Offier  Form  to  EPA  by 
the  close  of  business  on  March  2, 1998. 
The  auction  regulation  requires  that 
offer  forms  be  received  by  EPA  no  later 
than  15  business  days  prior  to  the  date 
of  the  auctions. 
ADDRESSES: 
Regular  mail:  U.S.  EPA  Add  Rain 

Division  (6204J).  Attn:  Auctions,  401 

M  St,  S.W.,  Washington,  DC  20460. 
Overnight  mail:  US  EPA  Acid  Rain 

Division  (6204)),  Attn:  Auctions,  501 

3iti  Street,  N.W..  Washington,  DC 

20001. 
Chicago  Board  of  Trade,  Attn:  EPA 

Auctions,  141  W.  Jackson  Blvd.,  Suite 

2240,  Chicago,  IL  60604. 
FOR  FURTHER  INFORMATION:  Information 
on  bidding  in  the  1998  EPA  auctions 
can  be  found  in  the  brochure  "How  to 
Bid  in  the  EPA  SO2  Allowance 
Auctions,  Sixth  Annual  Auctions — 
March  23, 1998";  general  information 
on  the  EPA  auctions  can  be  found  in  the 
"Acid  Rain  Program  Allowance 
Auctions"  fact  sheet.  These 
publications,  as  well  as  the  forms 
needed  to  participate  in  the  EPA 
auctions,  can  be  obtained  by  calling  the 
Acid  Rain  Hotline  at  (202)  564-9620.  by 
writing  to  EPA  at  the  address  listed 
above,  or  by  accessing  the  Acid  Rain 
Program  home  page  at  http:// 
www.epa.gov/acidrain. 

Dated:  January  28, 1998. 
Janice  K.  Wagner, 
Acting  Director,  Acid  Fain  Division. 
(FR  Doc.  98-3320  Filed  2-»-98: 8:45  am] 
BIUJMOCOO6  uto  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6964-7] 

Inveatigator-lnitiated  Granta:  Raqueata 
forAppiicationa< 

AQBICY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  request  for 
applications. 

SUMMARY:  This  document  provides 
information  on  the  availability  of  the 
fiscal  year  1998  investigator-initiated 
grants  program  announcements,  in 
which  the  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmmtal 
Research  and  Quality  Assiuance 
(8703R),  401  M  Street,  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
Each  of  the  complete  announcements 
can  be  accessed  on  the  Internet  from  the 
EPA  home  page:  http://www.e[>a.gov/ 
ncerqa. 

SUPPLEMBITARY  MFORMATKM:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Environmental  Statistics  (joint  with  the 
National  Science  Foundation),  and  (2) 
Research  and  Monitoring  Program  on 
Ecological  Effects  of  Environmental 
Stressors  using  Coastal  Intensive  Sites. 
EPA  also  announces  a  request  for 
appUcaticms  for  a  new  program  called 
Environmental  Monitoring  for  Public 
Access  and  Community  Tracking 
(EMPACT).  Applications  must  be 
received  as  follows:  March  16, 1998,  for 
topic  (1);  April  1, 1998,  for  topic  (2);  and 
May  15, 1998  for  EMPACT. 

The  RFAs  provide  relevant 
backgrotmd  information,  summarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  persdn  for  the  Environmental 
Statistics  RFA  is  Chris  Saint 
(saint.chris@epamail.e{>a.gov), 
telephone  202-564-6909;  for  Research 
and  Monitoring  Program  on  Ecological 
Effects  of  Environmental  Stressors  using 
Coastal  Intensive  Sites  is  Barlnra 
Levinson 

(levinson.barbara@epamail.epa.gov). 
telephone  202-564-6911;  and  for 
EMPACT  is  Barbara  Kam 
(kam.barbara@epamail.epa.gov), 
telephone  202-564-6824. 
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Dttad:  Ftbnury  2, 1998. 
Bmarj  L.  I  tmguH.  U, 

Acting  Assistant  Administrator  for  Itesaarch 
and  Development. 

(FR  Doc.  9S-3315  Piled  2-9-9S:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fftt.-6a64-ei 

InveetlgatoNnMeted  Qrants  on 
Futurw:  Delecting  the  Early  Signals 

AfQOCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


f:  The  purpose  of  this  document 
is  to  solicit  public  comment  on  the 
appropriateness  of  the  research  topic. 
"Futures:  Detecting  the  Early  Signals." 
described  in  the  draft  Request  for 
Applications  (RFA).  The  Agency's 
Science  Advisory  Board  has 
recommended  EPA  should  move 
towards  using  futures  research  and 
analjrsis  in  its  programs  and  activities. 

a'cularly  strategic  planning  and 
jeting.  The  draft  RFA  is  part  of 
EPA's  response  to  this  recommendation. 
In  the  draft  RFA  EPA's  Office  of 
Research  and  Development  (ORD) 
invites  research  grant  applications  to 
develop  innovative,  scientific 
approaches  for  solving  current  and 
futiue  environmental  problems  and  to 
improve  our  understanding  of 
enviroiunental  risk. 
OATCB:  Comments  are  requested  on  the 
wording,  scope,  and  appropriateness  of 
the  research  topics  presented  in  this 
draft  RFA.  Comments  must  be  received 
on  or  twfore  March  12, 1998.  EPA  plans 
to  issue  the  RFA  a  month  after  the  close 
of  the  comment  period. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  or  comments  regarding  the 
solicitation  process,  contact  Dr.*  Robert 
Menzer.  telephone  number  (202)  564- 
6849.  EPA  (8701R).  401  M  Street.  SW, 
Washington,  DC  20460,  electronic  mail 
address: 

menzer.robert^pamail.epa.gov.  For 
questions  or  comments  regarding  the 
specific  research  topics,  contact  Dr. 
Roger  Cortesi.  telephone  number  (202) 
564-6852.  EPA  (8701R).  401  M  Street. 
SW,  Washington,  DC  20460.  electronic 
mail  address: 

cortesi.rogei^pamail.epa.gov. 
•UPfUMBfTARY  MF0RMATK3N:  EPA's 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(NCERQA)  is  preparing  to  issue  a 
solicitation  for  research  on  futures. 
Funding  for  this  solicitation  will  be 


provided  by  EPA  for  a  total  of 
approximately  $1  million.  We  plan  to 
award  6-8  grants,  each  with  a  project 
period  of  1  year,  under  this  solicitation. 

NCERQA  will  receive^  process,  and 
distribute  the  proposals  to  the  peer 
reviewers;  convene  the  peer  review 
sessions  in  conformance  with  existing 
EPA  guidelines:  and  record  the  review 
discussion  for  each  proposal.  No  EPA 
employees  will  serve  as  peer  reviewera. 

The  description  of  the  request  for 
applications  is  as  follows: 

Futures:  Detecting  the  Eariy  Signals 

Background 

The  question  often  arises  whether 
serious  environmental  problems  could 
be  detected  so  that  preventive  or 
remedial  actions  could  be  generated 
sooner  than  they  had  been  heretofore. 
Early  awareness  of  an  environmental 
problem  would  result  in  the  ability  to 
cope  with  a  less  serious  problem,  one 
easier  and  cheaper  to  handle.  The 
possibility  and  value  of  early  detection 
of  environmental  problems  were  the 
subject  of  the  Environmental  Protection 
Agency  (EPA)  Science  Advisory  Board's 
1995  report.  Beyond  the  Horizon:  Using 
Foresight  to  Protect  the  Environmental 
Future.  The  report  discusses  why 
thinking  about  the  future  is  important, 
possible  systems  of  inquiry,  and 
recommends  that  "...  EPA  should 
move  towards  using  futures  research 
and  analysis  in  its  programs  and 
activities.  particuUu-ly  strategic  planning' 
and  budgeting ..."  Specifically: 

•  "As  miich  attention  should  be  given 
to  avoiding  future  problems  as  to 
controlling  current  ones."  and 

•  "EPA  should  establish  a  strong 
environmental  futures  capability  that 
serves  as  an  early  warning  system  for 
emerging  environmental  problems." 

In  its  planning  process  the  Office  of 
Research  and  Development  (ORD)  has 
committed  itself  to  "establish  capability 
and  mechanisms  within  EPA  to 
anticipate  and  identify  environmental  or 
other  changes  that  may  portend  future 
risk,  integrate  futures  planning  into 
ongoing  programs,  and  promote 
coordinated  preparation  for  and 
response  to  change." 

Scope  of  Research 

In  this  announcement  EPA's  Office  of 
Research  and  Development  (ORD) 
invites  research  grant  applications  to 
develop  innovative,  scientific 
approaches  for  identifying  future 
environmental  problems.  EPA,  in  order 
to  perform  its  mission  better,  wishes  to 
find  ways  to  identify  possible  emerging 
environmental  problems  and  to  start 
working  on  them  before  headlines  have 


emerged.  This  solicitation  aims  to  try  an 
approach  to  looking  ahead  in  two  areas: 
in  the  natural  sciences  and  in  socio- 
economics. 

Specifically,  EPA  requests 
applications  in: 

A.  Natural  Sciences.  The  applicant 
should  choose  an  area  where  tnere  is 
scattered  scientific  data  that  could 
portend  a  future  environmental 
problem,  examine  these  scattered  data, 
and  write  a  synthesis  giving  possible 
interpretations.  This  paper  should 
suggest  which  questions  raised  by  the 
data  need  answering  and  which  of  these 
questions  can  be  resolved  by  research. 
Key  faatures  in  proposal  evaluation  will 
be:  (1)  the  balance  in  the  identified 
potential  probtem  between  seriousness 
of  the  problem  and  its  "Chicken  Little 
factor,"  and  (2)  the  value  of  the  possible 
proposed  synthesis  even  if  the 
suspected  problem  turns  out  to  be 
minimal. 

Examples  of  problems  which  might 
have  profited  from  such  early 
examination  in  the  past  include: 

•  add  rain 

•  stratospheric  ozone  depletion 

•  DDT  and  thin  bird  eeg  sheUs 

•  PCBs,  environmentaTpersistence 
and  its  effects 

B.  Socio-Economics.  The  applicant 
should  examine  possible  changes  in  the 
way  we  (the  USA,  the  industrialized 
nations,  the  world,  etc.),  in  the  next  five 
to  twenty  yeare.  will  think,  do  things, 
live,  consume,  invent,  reproduce,  etc., 
and  what  effects  these  changes  will  have 
on  environmental  problems,  on  our 
mind  set,  on  how  we  handle  them,  on 
the  tools  we  will  have  available  to 
handle  them,  on  the  costs  and  benefits 
of  handling  them.  etc.  Socioeconomic 
analyses  can  cover  a  variety  of  subjects 
(e.g.,  demographic  changes,  economic 
changes,  environmental  value  changes, 
land  use  changes,  etc.) 

A  key  feature  of  the  evaluation  of  the 
proposals  will  be  the  usefulness  of  the 
analyses  and  the  analytical  methods 
developed  even  if  the  views  of  what  the 
future  will  bring  turn  out  to  be  seriously 
wrong.  The  proposed  studies  and 
S]mtheses  should,  if  possible,  offer 
suggestions  about  what  possible  changes 
are  important  and  identify  such  changes 
to  the  environment  that  could  be 
monitored  for  early  detection  and 
correction. 

It  is  anticipated  that  projects  funded 
under  this  solicitation  will  involve 
literattuv  investigation  and  analysis, 
discussions  %vith  colleagues,  periiaps 
computer  modeling,  and  crystal-ball 
gazing.  The  final  product  of  the  research 
will  be  a  paper  setting  forth  the 
problem,  approaches  to  its  solution,  and 
an  estimate  of  the  resources  needed  to 


effect  the  solution  (e.g.,  the  outline  of  a 
research  plan). 

Funding:  Approximately  $1.0  million 
is  expect^  to  be  available  in  Fiscal  Year 
1998  for  award  in  this  solicitation.  The 
projected  award  may  be  up  to  $150,000 
n>r  one  year.  Applicants  will  be 
expected  to  budget  for  and  participate  in 
a  workshop  on  environmental  futures 
with  EPA  scientists,  other  agency 
officials,  and  other  grantees  in 
Washington,  DC.  to  report  on  their 
research  activities  and  to  discuss  issues 
of  mutual  interest. 

Eligibility 

Academic  and  not-for-profit 
institutions  located  in  the  U.S.,  and 
state  or  local  governments  are  eligible 
under  all  existing  authorizations.  Profit- 
making  firms  and  other  federal  agencies 
are  not  elipble  to  receive  grants  from 
EPA  under  this  program.  Federal 
agtticies,  national  labravtories  funded 
by  federal  agencies  (FFRDCs).  and 
federal  employees  are  not  eligible  to 
submit  applications  to  this  program  and 
may  not  serve  in  a  principal  leadership 
role  on  a  grant. 

The  final  RFA  will  also  include 
instructions  to  potential  applicants  on 
the  specific  format  to  be  used  for 
applications.  These  instructions  will  be 
similar  to  such  instructions  found  in 
other  EPA/ORD  solicitations  which  may 
be  reviewed  on  the  Internet  at  http:// 
www.epa.gov/noerqa. 

Dated:  January  28, 1998. 
Hmiy  L.  Longnl,  O, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doa  98-3322  Filed  2-9-98;  8:45  mnl 
BHJJNa000E( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-<M4-q 

Notice  of  Teleconference,  Board  of 
Scientifle  Counaelora  (BOSC) 
Executive  Committee  Meeting 

AOBICY:  Enviroiunental  Protection 
Agency  (EPA). 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-^63,  as  amended  (5  U.S.C,  App.  2), 
notice  is  hereby  given  that  the 
Environmental  I^tection  Agency 
(EPA),  Office  of  Research  and 
Development  (ORD),  Board  of  Scientific 
Counselon  (BOSC),  will  hold  a 
teleconference  on  February  25, 1998.  On 
Wednesday,  February  25,  the 
teleconfnenoe  will  begin  at  11:30  a.m. 
and  will  adjoiun  at  1:30  p.m.  All  times 
noted  are  Eastern  Time.  The  purpose  of 


the  teleconference  is  for  the  BOSC  to 
review  the  draft  report  of  ORD's, 
National  Center  for  Enviroiunental 
Research  and  Quality  Assurance 
(NCERQA).  The  call-in  number  will  be 
202/260-7280;  6655«  will  access  the 
teleconference.  The  teleconference  is 
open  to  the  public  Any  member  of  the 
public  willing  to  make  a  presentation  at 
the  teleconference  should  ccmtact 
Shirley  Hamilton,  Dmignated  Fedwal 
Officer,  Office  of  Research  and 
Develofunent  (8701R).  401  M  Street, 
SW.,  Washingtcm.  DC  20460;  by 
telephone  at  (202)  564-6853.  In  general, 
each  individual  making  an  oral 
presentation  will  be  limited  to  a  total  o\ 
three  minutes. 

FOR  FUnmCR  MFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  NCERQA  (MC8701R),  401 
M  Street.  SW.,  Washington.  DC  20460. 
(202) 564-6854. 

Dated:  February  3, 1998. 
J  JC  Alexander, 

Acting  Assistant  Administrator  for  Research 
and  Development. 
(FR  Doc.  98-3323  FUed  2-9-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatton  CoNecHon 
Requlrententa  Submitted  to  Ofltee  of 
Management  and  Budget  (OMB)  for 
Review 

February  4, 1998. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Section  3507.  Persons  wishing  to 
comment  on  the  information  collections 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236, 
NEOB.  Washington,  D.C.  20503.  (202) 
395-3561.  For  further  information, 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214. 


r  note:  The  Commission  has 
requested  emei^gency  review  of  the  fbilowing 
collections  by  Febrxiaiy  9. 1998  under  the 
provisions  of  5  CFR  Section  1320.13. 

Title:  Federal-State  Joint  Board  on 
Universal  Service,  CC  Docket  No.  96-45 
(47  CFR  36.611-36.612  and  47  CFR  Part 
54). 

Form  No.:  N/A. 

OMB  Control  No.:  3060-0774. 

Action:  Revised  collection. 


Respondents:  Business  or  other  for- 

Erofit  entities;  individtials  or 
ouseholds,  state. 

Estimated  Annual  Burden:  5,565,451 
respondents;  .32  houn  per  response 
(avg.);  1,801,570  houra  total  annual 
burden  for  all  collections.  See  estimates 
provided  below  for  burden  for 
requiranents  for  which  approval  is 
soufiht. 

Needs  and  Uses:  On  December  30, 
1997,  the  Commission  released  the 
Fourth  Order  on  Reconsideration  in 
Federal-Joint  Board  on  Universal 
Service,  CC  Docket  96-45,  Access 
Charge  Reform,  Price  Cap  Performance 
Review  for  Local  Exchange  Cairien, 
Transport  Rate  Structure  and  Pricing. 
End  User  Common  Line  Charge,  CC 
Dod^et  Nos.  96-262,  94-1. 91-213, 95- 
72  (Order).  Following  publication  of  the 
Commission's  May  8th  Report  and 
Order  on  Universal  Service,  the 
Cmnmission  received  significant 
comment  from  the  public  regarding 
imiversal  service  in  the  form  of  petitions 
for  reconsideration,  oppositions  to  those 
petitions,  and  comments  on  those 
petitions.  In  the  Order,  the  Commission 
responded  to  various  issues  raised  in 
the  petitions  for  reconsideration  and/or 
clarification  of  the  Commission's  May 
8th  Report  and  Order  on  Universal 
Service.  Several  of  the  rules  adopted  in 
the  Order  reduce  existing  reporting 
requirements  or  impose  new  reporting 
requirements. 

a.  47CJJI.  354.201(a)(2)— 
Submission  of  eligibility  criteria. 
Piirsuant  to  section  214(e),  a  carrier 
must  be  designated  an  el^ble 
telecommunications  carrier  by  a  state 
commission  before  receiving  universal 
service  support  in  accordance  with 
section  254.  A  state  commission  that  is 
imable  to  designate  as  an  eligible 
telecommimications  carrier,  by  January 
1, 1998,  a  carrier  that  sought  such 
designation  before  January  1, 1998,  may, 
once  it  has  designated  such  carrier,  file 
with  the  Commission  a  petition  for 
waiver  of  paragraph  (a)(1)  of  this  section 
requesting  that  the  carrier  receive 
universal  service  support  retroactive  to 
January  1. 1998.  The  state  commission 
must  demonstrate  in  its  petition  that 
exceptional  circiunstances  prevented  it 
from  designating  such  carrier  as  an 
eligible  telecommimications  carrier  by 
January  1. 1998.  (No.  of  respondents: 
100;  avg.  hours  per  response:  4  houra; 
total  annual  biutlen:  400  hours). 

b.  Demonstration  of  Reasonable  Steps. 
Carriere  also  are  encouraged  to  file  with 
the  Commission  information 
demonstrating  that  they  took  reasonable 
steps  to  be  designated  as  eligible 
telecommunications  carriers  by  January 
1, 1998.  (No.  of  respondents:  50;  avg. 
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hours  per  response:  1  hour;  total  annual 
burden:  50  hours). 

c  47  C.F.R.  §  54.519— State 
tdecoaununications  networks.  State 
teleconununications  networiu  that 
secure  discounts  on  eligible  services  on 
behalf  of  eligible  schools  and  libraries 
must  maintain  records  listing  eligible 
schools  and  libraries,  showing  the  basis 
on  which  eligibiUty  determinations 
were  made,  and  demonstratins  the 
discount  amoimt  to  which  each  eligible 
school  and  library  is  entitled.  The  state 
networks  must  direct  the  eligible 
schools  and  libraries  to  pay  die 
diacounted  price  for  services  and  mxist 
omiply  with  the  competitive  bid 
raquJiements  established  in  47  CFR 
§54.504.  (No.  of  respondents:  50;  avg. 
hours  per  response:  4  hours;  total 
annual  burden:  200  hours). 

d.  Streamlined  application  process  for 
schools  and  libraries  and  for  rural 
health  care  providers.  An  eligible  school 
or  library  will  not  be  required  to 
undergo  the  competitive  bid  process 
outlined  in  47  CFR  §  54.504(a)  for  a 
minor  modification  to  a  universal 
service  contract  as  defined  in  47  CFR 

S  54.500(h).  An  eUgible  school  or  library 
making  a  minor  modification  to  a 
contract  must  submit  an  FOC  Form  471 
indicating  the  value  of  the  proposed 
contract  modification.  An  eligiDle 
school  or  Ubrary  will  not  be  required  to 
undergo  the  competitive  bid  process 
outlined  in  47  CFR  §  54.504(a)  if  the 
eligible  entity  elects  to  order  services 
from  a  mastw  contract  negotiated  by  a 
third  party  as  defined  in  47  CFR 
S  54.500(g).  An  eligible  rural  health  care 
provider  shall  not  be  required  to 
undergo  the  competitive  bid  process 
outlined  in  §  54.603  for  a  minor 
modification  to  a  universal  service 
contract.  Such  health  care  provider, 
however,  shall  be  required  to  file  an 
FOC  Form  466  indicating  the  value  of 
the  proposed  contract  modification.  An 
eUgible  rural  health  care  provider  shall 
not  be  required  to  undergo  the 
competitive  bid  process  outlined  in  47 
CFR  §  54.603  if  the  eligible  entity  elects 
to  order  services  from  a  master  contract 
negotiated  by  a  third  party.  (See  Order, 
Section ),  pps.  130-136).  (No.  of 
respondents:  16,000;  avg.  hours  per 
response:  1  hour,  total  annual  burden: 
16,000  hours). 

e.  47  CFR  §  54.604— Existing 
contracts.  Rural  health  care  providers 
bound  by  existing  contracts  for  services 
shall  not  be  reouired  to  comply  with  the 
competitive  bidprocess  outlined  in  47 
CFR  $  54.603.  (This  rule  reduces  the 
total  annual  burden  of  Section 
54.e03(b)(l)  by  1.000  burden  houra). 

f.  Obligation  to  notify  underlying 
carrier.  Systems  integrators  that  derive 


de  minimis  amounts  of  revenue  from  the 
resale  of  telecommunicati(ms  and  small 
entities  that  qualify  for  the  de  minimis 
exemption  are  not  required  to  contribute 
to  universal  service.  They  must, 
however,  notify  their  underlying  cariers 
that  they  constitute  end  users  for 
universal  service  purposes.  (No.  of 
respondents:  1700;  avg.  houn  per 
response:  1  hour,  total  annual  burden: 
1,700  hours). 

All  the  requirements  contained  herein 
are  necessary  to  implement  the 
congressional  mandate  for  imiversal 
service.  These  reporting  requirements 
are  necessary  to  calculate  the 
contribution  amount  owed  by  each 
telecommunications  carrier  or  to  verify 
that  particular  carriera  and  other 
respondents  are  eligible  to  receive 
universal  service  support.  The 
recordkeeping  requirements  should  not 
be  burdensome  since  most  businesses 
ordinarily  retain  these  types  of 
documents. 

Title:  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Assodaticm  and  the  Federal- 
State  Joint  Board  on  Universal  Service, 
CC  Docket  Nos.  97-21  and  96-45. 

Form  No.:  FCC  Form  457. 

OMB  Cbntro/ No.:  3060-0785. 

Action:  Revised  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Estimated  Annual  Burden:  4.000 
respondents:  13.9  houn  per  response 
(avg.);  55.650  houn  total  annual  burden 
all  requirements. 

Needs  and  Uses:  On  December  30. 
1997,  the  Commission  released  the 
Fouiih  Order  on  Reconsideration  in 
Federal-Joint  Board  on  Universal 
Service.  CC  Dodiet  96-45,  Access 
Charge  Reform,  Price  Cap  Performance 
Review  for  Local  Exchange  Carriera. 
Transport  Rate  Structure  and  Pricing. 
End  User  Common  Line  Charge,  CC 
Docket  Nos.  96-262.  94-1,  91-213,  95- 
72  (Order).  Following  publication  of  the 
Commission's  May  8th  Report  and 
Order  on  Universal  Service,  the 
Commission  received  significant 
comment  from  the  pubUc  regarding 
imiversal  service  in  the  form  of  petitions 
for  reconsideration,  oppositions  to  those 
petitions,  and  comments  on  those 
petitions.  In  the  Order,  the  Commission 
responded  to  various  issues  raised  in 
the  petitions  for  reconsideration  and/or 
clarification  of  the  Commission's  May 
8th  Report  and  Order  on  Universal 
Service.  The  Commission  reconsidered 
certain  aspects  of  the  Universal  Service 
Order  and  exempted  additional  entities 
bom  universal  service  contribution  and 
reporting  requirements.  Broadcasten 
and  schools,  colleges,  univereities,  rural 
health  care  providen,  and  systems 


integratore  that  derive  de  minimis 
amounts  of  revenue  from  the  resale  of 
telecommunications  will  not  be 
required  to  contribute  to  universal 
service.  See  47  CFR  Section  54.703. 
Entities  whose  annual  contribution 
would  be  less  than  $10,000  will  not  be 
required  to  contribute  to  universal 
service  or  comply  with  universal  service 
reporting  requirements.  See  47  CFR 
Section  54.705. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Commission,  Performance  Evaluation 
and  Records  Management.  Paperwoik 
Reduction  Project,  Washington,  D.C 
20554. 

Federal  Communicatioiu  Comminion. 
M^aUataaaBSalaa. 
Secretary. 

(FR  Doc  08-3350  Filed  2-9-98;  8:45  am) 
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From  tha  Summary  AQanda  to  tha 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  withdrawn 
fiom  the  "Discussion  Agenda"  at  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directon  open  meeting 
scheduled  to  be  held  at  lOKX)  a.m.  on 
Tuesday,  February  10, 1998: 

Memorandum  and  resolution  regarding 
General  Counsel  Opinion  No.  10. 

In  addition,  the  following  mattera  will 
be  moved  from  the  "Summary  Agenda" 
to  the  "Discussion  Agenda:" 

Memorandiun  and  resolution  regarding 
final  amendments  to  Part  329 — 
Interest  on  Deposits. 

Memorandiun  and  resolution  regarding 
final  amendments  to  Part  357 — 
Determination  of  EcaDoniically\ 
Depressed  Regions. 

Dsted:  February  5, 1998. 


Federal  Deposit  Insurance  Corporation. 

Sobart  E.  Fafafanaa. 

Executive  Secretary. 

(FR  Doc.  9»-3400  Filed  2-6-98;  10:27  a.m.) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunahina  Act  Maating 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  IMrectore  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  F^ruary  10, 1998,  to  consider 
the  following  mattws: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directon  requests  that  an  item  be 
moved  to  the  discussion  agwida. 
Disposition,  of  minutes  of  previous 

Board  of  Directon'  meetings. 
Reports  of  actions  taken  punuant  to 
authority  delegated  by  the  Board  of 
Directon. 
Fourth  Quarter  1997  Investment  Report. 
Memorandum  and  resolution  re:  Federal 
Financial  Institutions  Examination 
Coimdl  Supervisory  Policy — 
Repurchase  Agreements  of  Depository 
Institutions  with  Securities  Dealen 
and  Others. 
Memorandimi  and  resolution  re: 
Statement  of  the  Federal  Financial 
Supervisory  Agencies  Regarding  the 
Commiuity  Reinvestment  Act. 
Memorandum  and  resolution  re:  Final 
Amendments  to  Part  329-^Interest  on 
Deposits. 
Memorandum  and  resolution  re:  Final 
Amendments  to  Part  357 — 
Determination  of  Economically 
Depressed  Regions. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
General  Counsel  Opinion  No.  10 
which  interprets  charges  constituting 
"interest"  for  piuposes  of  section  24 
of  the  Federal  Deptosit  Insurance  Act. 

Memorandum  and  resolution  re:  Joint 
Statement  of  Policy  on  Administrative 
Enforcement  of  the  Truth  in  Landing 
Action-Restitution. 
,  The  meeting  will  be  held  in  the  Board 

Room  on  the  sixth  floor  of  the  FDIC 

Building  located  at  550-1 7th  Street. 

N.W..  Washington,  D.C 
The  FDIC  mil  provide  attendees  with 

auxiliary  aids  (e.g.,  sign  language 

interpretation)  required  for  this  meeting. 


Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice): 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information    _ 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  February  3. 1998. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldauu, 
Executive  Secretary. 

[FR  Doc  98-3493  Filed  2-8-98;  2:46  pm] 
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FEDERAL  MARmHE  COMMISSION 
Notica  of  Agraamant(a)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appean  in  the 
Federal  Register. 

Agreement  No.:  202-010778-110. 

Title:  Asia  North  America  Eastboimd 
Rate  Agreement. 
Parties: 

American  President  Lines,  Ltd. 

APLCo.PteLtd. 

Hapag-Uoyd  Container  Linie  GmbH 

Kawaski  Kisen  Kaisha,  Ltd. 

A.P.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptime  Orimt  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.  V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
would  delete  authority  in  Article  14  and 
related  provisions  of  the  Agreement  that 
permit,  upon  a  three  quarten  majority 
vote  of  those  membere  present  and 
entitied  to  vote,  two  or  more  member 
lines  to  jointly  enter  into  service 
contracts  with  shippen. 

Agreement  No.:  203-01 1609. 

Title:  The  TransPadfic  Bridge 
Agreement. 

Parties:  COSOO/KL  TransPadfic 
Vessel  Sharing  Agreement  (FMC 
Agreement  No.  217-011606).  K-Une/ 
Yangming  TransPadfic  Rationalization 
and  Space  Charter  Arrangement  (FMC 
Agreement  No.  232-011514). 


Synopsis:  The  proposed  agreement 
would  allow  the  signatories  of  the 
underlying  agreements  to  discuss  and 
coordinate  their  container  liner  services 
in  the  trade  between  ports  on  the  West 
Coast  of  the  United  States  and  inland 
points  and  ports  and  points  in  Asia.  The 
agreement  does  not  authorize  discussion 
of  or  agreement  on  rates  and  charges, 
joint  tariffs,  or  joint  terminal  operations. 
The  parties  have  requested  shortened 
review. 

Agreement  No.:  217-011610. 

Title:  Maenk/OOCL  Space  Chartw 
Agreement. 

Parties:  A.P.  MoUer-Maerek  Line, 
Orient  Overseas  Container  Line. 

Synopsis:  The  proposed  Agreement 
authorizes  Maersk  to  charter  space  to 
OOCL  in  the  trade  from  ports  in 
CaUfomia  and  U.S.  inland  points  served 
via  those  ports  and  ports  and  points  in 
Northern  Europe.  The  parties  are  also 
authorized  to  agree  on  administrative 
matten  in  implementing  their 
agreement.  The  parties  have  requested 
expedited  review.  - 

Dated:  February  5. 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joaqth  C  PoUdng, 

Secretary. 

(FR  Doc.  98-3347  Filed  2-9-98;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 

Ocaan  Fraight  Forwardar  Ucanaa 
AppNcanta 

Notice  is  hereby  given  that  the 
following  ^plicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

PerscMis  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  ofGce  of  Freight  Forwarden, 
Fedwal  Maritime  Commission. 
Washington,  D.C.  20573. 

A.T.M.C  bic,  2208  N(»thwest  Marifwt, 
Suite  505,  Seattie,  WA  98107, 
Officere:  Robert  E.  Maujer,  President; 
Allen  T.  Maurer,  Vice  President. 

Dated:  February  4, 1998. 
Joseph  C  PoUdng. 
Secretary. 
(FR  Doc  98-3258  Filed  2-9-98: 8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Cttange  in  Bank  Control  Notlcas; 
AcquiaMons  of  Sharaa  of  Banka  or 
Bank  Hokting  Cofnpaniaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  banli  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  ofBces 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
24.  1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1 .  fMP  Family  Investments.  LP.  and 
MJD  Family  Investments,  LP.,  Newman, 
Illinois;  to  acquire  voting  shares  of 
Longview  Capital  Corporation, 
^4ewman,  Illinois,  and  thereby 
indirectly  acquire  Long\-iew  State  Bank, 
Newman,  Illinois:  First  National  Bank  of 
Ogden,  Ogden,  Illinois:  State  Bank  of 
Chrisman,  Chrisman,  Illinois:  and  First 
National  Bank  of  Georgetown. 
Georgetown,  Illinois. 

2.  Craig  W.  Sandahl.  Reno,  Nevada:  to 
acquire  additional  voting  shares  of  Swea 
City  Bancorporation,  Inc.,  Swea  City, 
Iowa,  and  thereby  indirectly  acquire 
shares  of  Bank  Plus,  Estherville,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Fetmiary  4. 1998. 
|«rnniiw  f.  Johaaon. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  99-3215  Filed  2-9-98;  8:45  am) 
■uMaoooK  ttia-ai-r 


FEDERAL  RESERVE  SYSTEM 

Fonnalfcina  of.  AcqutoMona  by,  and 
Margafa  of  Bank  HokJiny  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
insi>ection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  6. 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Flag  Financial  Corporation, 
LaGrange,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Middle 
Georgia  Bankshare,  Inc.,  Unadilla, 
Georgia,  and  thereby  indirectly  acquire 
Citizens  Bank.  Vienna,  Georgia. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
First  Federal  Savings  Bank  of  LaGrange, 
LaGrange,  Georgia,  and  thereby 
indirectly  continue  to  engage  in 
operating  a  thrift  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

1.  Chambers  Bancsbares  Inc., 
Danville,  Arkansas:  to  acquire  100 
percent  of  the  voting  shares  of 
Community  Investment,  Inc.,  Elkins, 
Arkansas,  and  thereby  indirectly  acquire 
Bank  of  Elkins,  Elkins,  Arkansas. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee,  and  its  subsidiary, 
Union  Planters  Holding  Corporation, 
Memphis,  Tennessee:  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bancsbares  of  Wetumpka.  Inc., 
Wetumpka.  Alabama,  and  thereby 
indirectly  acquire  First  National  Bank, 
Wetimipka,  Alabama. 

C  Federal  Roaerve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 


1 .  Shamrock  Bancsbares,  Inc., 
Shamrock.  Texas,  and  Shamrock 
Delaware  Financial.  Inc..  Dover. 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Shamrock.  Shamrock.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

I.  Zions  Bancorporation,  Salt  Lake 
City,  Utah;  to  merge  with  FP  Bancorp, 
Inc.,  Escondido,  California,  and  thereby 
indirectly  acquire  First  Pacific  National 
Bank.  Escondido.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4, 1998. 
Jennifw  |.  Johasoa, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  98-3214  Filed  2^9-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaaia  to  Engage  k\ 
Parmlaaibia  Nonbankkig  Activltlaa  or 
to  Acf|uira  ComfMnlaa  Itiat  are 
Engaged  In  Parmiaalbla  NonbanWrtg 
AetMtiaa;  Corraction 

This  notice  corrects  a  notice  (FR  Doc. 
98-2632)  published  on  pages  5541  and 
5542  of  the  issue  for  Tuesday,  February 
3. 1998. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  Royal 
Bank  of  Canada.  Montreal,  Canada,  is 
revised  to  read  as  follows: 


A.  FffdCTal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  Yoric  10045-0001: 

1.  Boyal  Bank  of  Canada.  MontreaU 
Canada:  to  acquire  through  Integrion 
Financial  Network.  LLC,  Atlanta, 
Georgia,  warrants  to  acquire  up  to  15.38 
percent  of  the  outstanding  shares  of 
CheckFree  Corporation,  Norcross, 
Georgia,  and  thereby  engage  in 
providing  data  processing  and  data 
transmission  services,  pursuant  to  § 
225.28(b)(14)  of  the  Board's  Regulation 

v.. 

Conunents  on  this  application  must 
be  received  by  February  17, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4, 1998. 
fcnniiiBr  J.  lohnaon. 
Deputy  Secretary  of  the  Board. 
IFR  Doc  98-3216  Filed  2-9-98: 8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Aircraft  Management  Policy  Advlaory 
Bo«fd(AMPAB)ofttw 
uovamnianiwiaa  Koiicy  Boara 

Meeting  Notice 

Febriiary  3, 1998. 

Notice  is  hereby  given  that  the 
General  Sovices  Administration  (GSA) 
Aircraft  Management  Policy  Advisory 
Board  (AMPAB)  of  the  Govemmentwide 
Policy  Board  will  meet  from  10:00  am 
to  5:00  pm  on  Wednesday,  February  25, 
1998  at  the  American  Institute  of 
Architecture,  1735  New  York  Avenue, 
NW,  Washington,  DC  20405.  Notice  is 
required  by  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.  2,  and  the 
implementing  regulation,  41  CFll  101-6. 

'The  purpose  of  the  meeting  is  to 
provide  a  forum  to  discniss  government 
aircraft  management  policy.  The  agenda 
for  this  meeting  will  include 
discussions  of  and  recommendations 
regarding  the  state  of  aviation  safety 
among  the  several  agencies  operating 
government  aircraft;  the  applicability  of 
Fednal  Aviation  Regulations  to 
government  aircraft;  the  role  of  GSA  in 
federal  aircraft  management  including, 
specifically,  the  responsibilities, 
authority  and  goals  of  the  Interagency 
Committee  for  Aviation  Policy  (ICAP) 
and  the  efficacy  of  the  Fedwal  Aircraft 
Management  Information  System 
(FAMIS);  and  other  such  matters  as  may 
be  brought  before  the  Board. 

The  meeting  will  be  open  to  the 
publia  The  public  is  hereby  afforded 
the  opportunity  to  submit  written 
statements  and  to  speak  at  the  meeting. 

For  further  information,  contact  Marty 
College.  (202)  208-7420.  Executive 
Assistant  to  the  GSA  Aircraft 
Management  Policy  Advisory  Board. 

Dated:  February  4, 1998. 
Bavariy  f.  Slurksy. 
Designated  Federal  Officer. 
(FR  Doc  98-3283  Hied  2-9-98;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canlafa  foe 
Pravantion 


Control  and 


Braaat  and  Candeal  Cancer  Early 
Datactton  and  Control  Advlaory 
Commltlaa:  Maadng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 


annotmces  the  followdng  committee 
meeting. 

Name:  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Conunittee. 

Times  and  Dates:  9  a.m.-4:45  p.m., 
February  24, 1998.  9  a.m.-12  noon,  February 
25, 1998. 

Mace:  Sheraton  Four  Points  Hotel,  1850 
Cotillion  Drive,  Atlanta,  Georgia  30338, 
telephone  770/394-5000. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  conunittee  is  charged  with 
providing  advice  and  guidance  to  Sie 
Secretary,  the  Assistant  Secretary  for  Health, 
and  the  Director  of  CDC,  regarding  the  early 
detection  and  control  of  brmst  and  cervical 
cancer  and  to  evaluate  the  Department's 
current  iKeast  and  cervical  cancer  early 
detection  and  control  activities. 

Mattsis  To  Be  Discussed:  The  discussion 
will  focus  on  treatment  issues  in  the  National 
Breast  and  Cervical  Cancer  Early  Detection 
Program  and  an  overview  of  the  Battelle 
Study  on  Treatment  and  FoIIow-up. 

Persons  wishing  to  make  oral  presentations 
at  the  meeting  shmild  contact  Ms.  Rebecca 
Wolf  (770/488-3012)  or  Ms.  Karen  Norton 
(770/488-3013)  by  4  p.m..  February  9, 1998. 
All  requests  will  be  limited  to  five  minutes 
and  should  contain  the  name  of  the  presenter 
and  an  outline  of  the  issues  to  be  addressed. 
At  least  25  copies  of  the  presentation  and  any 
visual  aids  to  be  used  at  the  meeting  should 
be  given  to  Ms.  Noton  prior  to  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  publication 
requirement 

Contact  Person  fco'  Additional  Information: 
Rebecca  B.  Wolf,  Division  of  Cancer 
Prevention  and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC,  4770  Bufbrd  Highway,  NE, 
M/S  K-64,  Atlanta.  Geoigia  30341-3724. 
telephone  770/488-3012. 

Dated:  February  4, 1998. 
Carolyii  J.  Russell, 

Director,  Mancgeatent  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc  98-3415  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CantaralOr 
Pravantion 


Control  and 


Advlaory  Commlttaa  on  Childhood 
Lead  Polaoning  Pravantion;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
following  committee  meeting. 


Name:  Advisory  Committee  on  Childhood 
Lead  Poisoning  l^ventioa. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  24, 1998.  8:30  a.m.-3  p.m., 
February  25, 1998. 

Mace:  Radisson  Plaza  Hotel  at  Mark 
Center,  5000  Seminary  Road.  Alexandria, 
Virginia  22311,  telephone  703/845-1010. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  Committee  shall  provide 
advice  and  guidance  to  the  Secretary:  the 
Assistant  Secretary  for  Health;  and  the 
Director,  CDC,  r^arding  new  scientific 
knowledge  and  technological  developments 
and  their  practical  implications  for 
diildhood  lead  poisoning  prevention  efforts. 
The  Committee  shall  also  review  and  report 
regularly  on  diildhood  lead  poisoning 
prevention  practices  and  recommend 
improvements  in  national  childhood  lead 
poisoning  prevention  efforts! 

Matters  To  Be  Discussed:  Agenda  items 
include:  mission  statements  of  the  National 
Center  for  Environmental  Health  (hKXH), 
Division  of  Environmental  Hazards  and 
Health  Effects  (DEHHE).  Lead  Poisoning 
Prevention  Branch  (LPPB);  the  Conunittee: 
historical  overview,  new  charter  and  role, 
policies  and  procedures,  and  future 
directions;  Lead  Program — Budget  and 
Legislation;  L,ead  Epidemiology  and 
Research;  Childhood  Blood  Lead 
Surveillance  overview;  laboratory  overview; 
and  a  geographic  information  systems 
overview. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
may  be  necessary  to  limit  the  time  of  each 
presenter. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  publication 
requirement 

Contact  Person  far  More  Information: 
Barbara  Nelson,  Program  Analyst,  LPPB. 
CffiHHE,  NCEH.  CDC.  4770  Buford  Highway. 
NE,  M/S  F-42,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-7272,  £ax  770/488-7335. 

Dated:  Febniary  4, 1998. 
CantlyB  |.  RuaaeU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc  98-3410  Filed  2-9-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

Advlaofy  Conwnitlaasi  Ranawala 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the    . 
rene%val  of  certain  FDA  advisory 
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committees  by  the  Commissioner  of 

Food  and  Drugs  (the  Commissioner). 

The  Commissioner  has  determined  that 

it  is  in  the  public  interest  to  renew  the 

charters  of  the  committees  listed  below 

for  an  additional  2  years  beyond  charter     U.S.C.  app.  2)). 


expiration  date.  The  new  charters  will 
be  in  effect  until  the  dates  of  expiration 
listed  below.  This  notice  is  issued  under 
the  Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L.  92-463  (5 


DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 


Name  of  committee 


Antiviral  Drugs  Advisory  Commrttee 

Nationai  Mamniography  Quality  Assurance  Advisory  Conwnittee 
Nonpreschption  Drugs  Advisory  Committee 

Advisory  Committee  on  Special  Studies  Relating  to  ttte  Possible  Long- 
Term  Healtt)  Effects  of  Phenoxy  Hert)icides  and  Contaminants 
Food  Advisory  Committee 
Vaodnes  and  Related  Biological  Products  Advisory  CommittM 


Date  of  expiration 


February  15. 1999 
July  6,  1999 
August  27,  1999 
December  2.  1999 

December  18. 1999 
December  31. 1999 


FOn  FURTHER  INFORMATKM  CONTACT: 
Donna  M.  Combs.  Committee 
Management  OfBce  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-827- 
4820. 

Dated:  February  4. 1998. 
MidiMl  A.  Fnadman, 
Lead  Deputy  Commissioner  for  the  Food  and 
Dntg  Administration. 
IFR  Doc.  98-3295  PUed  2-9-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  Dnig  Adminietretion 
Monsento  Co.;  Rling  e  Food  Addlthre 


AOBCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Monsanto  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  L-Phenylanlanine.N-(N- 
(3,3-dimethylbutyl)-L-a-aspartyll-,l- 
methyl  ester  for  use  as  a  tabletop 
sweetener.  Monsanto  Co.  also  proposes 
that  this  additive  be  identified  as 
neotame. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  12, 1998. 

AOOlCBBCfl.  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


206).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3106. 

SUPPLEMENTARY  MFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4580)  has  been  filed  by 
Monsanto  Co..  5200  Old  Orchard  Rd., 
Skokie.  IL  60077.  The  petition  proposes 
to  amend  the  food  additive  regulations 
in  21  CFR  part  172  to  provide  for  the 
safe  use  of  L-PhenylanlanineJ4-[N-(3.3- 
dimethylbutyl)-L-a  -aspartylj-.l-methyl 
ester  as  a  tabletop  sweetener  and  for  the 
additive  to  be  identified  as  neotame. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  pubUc 
review  and  comment.  Interested  persons 
may,  on  or  before  March  12, 1998, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  annoimcement  in  the 
Federal  Register,  if.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 


finding  of  no  significant  imftact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  aocordanoe  with  21 
CFR  25.40(c). 

Dated:  January  23. 1998. 
Laura  M.  Tarantiae.  ■  - 

Acting  Director,  Office  ofPrematket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc  98-3296  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockst  Ma  PR  4256  N  01] 

Notioe  of  Funding  Avallabiltty  for  the 
HUD-Adminielered  SmeO  CMee 
Community  Development  Block  Qrent 
(COBQ)  ProQrww    Hecsl  Yeer  1997 
end  Fiecal  Yev  1998;  end  the  Section 
106  Loen  Querentee  Program  for  Smell 
Communitiee  In  New  York  Stete; 
Amendment  and  Exieneton  of 
Application  DeadNne 

aobicy:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTKM:  Amendment  to  notice  of 
funding  availability  and  extension  of 
application  deadline. 

SUMMARY:  This  notice  extends  the 
application  deadline  for  the  combined 
fiscal  year  (FY)  1997  and  FY  1998 
NOFA  for  the  HUD-Administered  Small 
Qties  Community  Development  Block 
Grant  (CDQC)  Program  for  Small 
Conununities  in  New  York  State, 
published  in  the  Federal  Roister  on 
December  16. 1997  (62  FR  65970).  This 
notice  establishes  the  application 
deadUne  to  be  April  2. 1998.  This  notice 
also  amends  that  NOFA  to  clarify  the 
special  limitations  for  multi3rear  plan 
recipients. 
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DATES:  Applications  are  due  by  April  2. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  D'Agosta,  Director,  Office  of 
Community  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development,  26  Federal  Plaza,  New 
York,  NY  10278-0068;  telephone  (212) 
264-0771.  Hearing-  or  spemdi-impaired 
persons  may  call  (212)  264-0927  (TTY). 
(These  numbers  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Fimding  Availability  (NOFA) 
for  the  HUD-Administered  Small  Cities 
Conununity  Development  Block  Grant 
(CDBG)  Program— Fiscal  Year  (FT)  1997 
and  FY  1998,  and  the  Section  108  Loan 
Guarantee  Program  for  Small 
Communities  in  New  Yoric  State  was 
published  in  the  Federal  Register  on 
December  16, 1997  (62  FR  65970). 
Recent  ice  storms  in  the  northeast  part 
of  the  United  States  have  resulted  in  ten 
New  York  coimties  receiving  Federal 
disaster  declarations.  In  response  to  this 
emergency,  HUD  is  extending  the 
application  deadline  from  March  2, 
1998.  to  April  2. 1998.  to  allow  these 
counties  and  other  affected 
communities  sufficient  time  to  complete 
applications  that  may  include  activities 
related  to  the  damage  from  the  ice 
storms. 

Furthermore,  the  December  16, 1997 
NOFA  provided  that  the  application  luts 
would  be  available  from  HUD's  New 
Yoric  or  BufEalo  offices  at  least  45  days 
prior  to  the  appUcation  due  date. 
However,  HUD  has  been  unable  to 
provide  the  appUcation  kits  as  early  as 
plaimed.  Therefore,  HUD  is  extending 
the  application  deadline  from  March  2, 
1998.  to  April  2, 1998,  in  order  to  afford 
communities  sufficient  time  to  complete 
apphcations  once  the  kits  are  available. 

m  addition,  applicants  should  note 
that  HUD  is  making  funds  available  to 
disaster-affected  areas  in  New  York 
(which  are  all  at  this  time  under  the 
jurisdiction  of  the  Buffalo  field  office) 
under  the  noncompetitive  Imminent 
Threat  grant  provisions  of  24  CFR 
570.424  (see  also  Section  I.B.2.  of  the 
December  16, 1997  NOFA  regarding 
imminent  threats  (62  FR  65972)).  In 
response  to  a  request  fit>m  the  Governor 
of  New  Yoric  and  on-site  assessments  by 
HUD's  emergency  teams,  HUD  has 
announced  that  it  is  setting  aside  up  to 
$12  million  of  FY  1997  and  FY  1998 
funds  for  such  purposes,  piu^uant  to  the 
provisions  dted  above.  Imminent  Threat 
grant  applications  are  not  subject  to  the 
procedures  and  deadlines  of  the 
December  16. 1997  NOFA.  Eligible 
applicants  should  contact  the  Bu^o 
field  office  for  information  about 


procediues  applicable  to  such  grants. 
However,  counties  and  other  eligible 
units  of  general  local  government  that 
receive  GDBG  assistance  under  the 
Imminent  Threat  provisions  of  §  570.424 
will  not  be  prejudiced  in  their 
application  for  competitive  CDBG  Small 
Cities  grant  assistance  announced  in  the 
December  16, 1997  NOFA. 

In  addition  to  extending  the 
application  deadline  until  April  2, 1998, 
this  notice.also  amends  the  December 
16, 1997  NOFA  to  clarify  the  special 
limitations  for  multiyear  plan 
recipients.  Section  LD.2.C.  of  that  NOFA 
(62  FR  65974, 1st  column),  regarding 
Single  Purpose  grants,  and  special 
limitations  for  multiyear  plan 
recipients,  provided  information  on 
how  the  grant  limitations  apply  to 
applicants  with  approved  multiyear 
plans  that  wish  to  apply  for  and  receive 
their  FY  1997  increment.  This  notice 
amends  the  NOFA  to  clarify  that,  to  the 
extent  to  which  a  recipient  with 
previously-approved  multiyear  plan 
received  approval  for  a  FY  1997  and/or 
FY  1998  multiyear  plan  increment  in  an 
amount  that  is  less  than  the  $400,000 
(or,  in  the  case  of  counties,  $600,000) 
grant  limits  established  in  the  NOFA. 
such  recipient  may  also,  in  addition  to 
the  application(s)  to  be  submitted  for 
the  FY  1997  or  FY  1998  multiyear  plan 
increment,  submit  an  application(s)  to 
be  rated  and  ranked  with  all  other 
competitive  applications  for  up  to  the 
difference  betweeii  the  amoimt  of  the 
applicable  established  grant  limit  and 
the  amount  of  the  FY  1997  or  FY  1998 
multiyear  plan  application  submission. 

For  example,  if  a  community  was 
approved  for  a  multiyear  plan  of 
$250,000  for  FY  1997  and  $250,000  for 
FY  1998.  that  community  may  submit 
two  additional  applications  for  $150,000 
each  (the  $400,000  grant  limit  minus  the 
$250,000  amount  approved  for  the 
multiyear  plan  increment  equals 
$150,000),  one  for  FY  1997  and  one  for 
FY  1998.  to  be  scored  and  ranked 
competitively  with  all  other  competitive 
applications  submitted.  Thus,  in  this 
example,  the  community  could  submit 
up  to  four  (4)  separate  applications — 
two  applications  for  $250,000  each  for 
the  FY  1997  and  FY  1998  previously 
approved  multiyear  plan,  and  two 
applications  for  $150,000  each  for  the 
FY  1997/FY  1998  competition.  HUD  is 
aware  of  two  communities  and  two 
counties  that  fall  into  dus  category,  and 
is  amending  this  NOFA  after  an  inquiry 
from  one  of  the  coimties.  HUD  had  not 
taken  these  bets  into  consideration 
when  it  originally  published  the  NOFA 
on  December  16, 1997,  and  believes  that 
all  communities  should  have  the  same 
opportunity  to  receive  a  grant  up  to  the 


appUcable  grant  hmits  established  in 
the  NOFA. 

Catalog  of  Federal  Domestic 
Assistance.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  14.219. 

Accordingly,  FR  Doc.  97-32851,  the 
NOFA  for  the  HUI>Administered  Small 
Cities  Community  Development  Block 
Grant  (CDBG)  Program— Fiscal  Year 
1997  and  Fiscal  Year  1998;  and  the 
Section  108  L.oan  Guarantee  Program  for 
Small  Communities  in  New  York  State, 
published  in  the  Federal  Register  on 
December  16, 1997  (60  FR  65970)  is 
amended  as  follows: 

1.  On  page  65970,  in  column  2,  the 
four  paragraphs  under  the  heading 
DATES  are  amended  to  read  as  follows: 
DATES:  Applications  (including 
applications  from  recipients  approved 
for  a  multiyear  plan  for  second  or  third 
component  in  FY  1997  or  FY  1998)  are 
due  by  April  2, 1998.  Application  kits 
may  be  obtained  from  and  must  be 
submitted  to  either  HUD's  New  York  or 
Buffalo  Office.  (The  addresses  for  these 
offices  are  provided  in  Section  n.  of  this 
NOFA.) 

Applications,  if  mailed,  must  be 
postmarked  no  later  than  midnight  on 
April  2, 1998.  If  an  application  is  hand- 
delivered  to  the  New  York  or  the  Buffalo 
Office,  the  application  must  be 
delivered  to  the  appropriate  office  by  no 
later  than  4:00  p.m.  (local  time)  on  April 
2,1998. 

HUD  expects  to  make  application  kits 
available  in  field  offices  by  a  date  that 
affords  applicants  no  fewer  than  45  days 
to  respond  to  this  NOFA.  If  HUD  fails 
to  do  so,  a  further  extension  of  the 
application  deadline  will  be  pubUshed 
in  the  Federal  Register.  For  further 
information  on  obtaining  and 
submitting  appUcations,  please  see 
Section  n.  of  the  NOFA. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  by  4:00  p.m.  on,  or 
postmariced  by,  April  2, 1998. 
Applicants  should  take  this  procedure 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibihty  brought  about  by 
imantidpated  dislays  or  other  delivery- 
related  problems. 

2.  On  page  65974,  in  column  1, 
section  I.D.2.C.,  under  the  heading 
"Special  Limitations  for  Multiyear  Plan 
Recipients",  is  amended  to  read  as 
follows: 

I.  Purpose  and  SubstantiTe  Description 
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D.  Types  of  Grants 


2.  Single  Purpose  Grants 

•  *        •        •        • 

c.  Special  Limitations  for  Multiyear 
Plan  Recipients.  With  respect  to 
multiyear  plan  recipients  that  choose  to 
submit  applications  for  their  second 
and/or  third  year  increments,  such 
applicants  may  also  submit  applications 
for  up  to  two  Single  Purpose  grants, 
provided  that  the  sum  of  the  grant 
amount  requested  for  each  approved 
multiyear  increment  plus  the  Single 
Purpose  grant  amount  requested  does 
not  exceed  $400,000  (or  $600,000  in  the 
case  of  a  county  applicant). 

•  •        *        •        • 

Dated:  February  4. 1998. 
Smii  N.  Kaimim.  Jr.. 

Assistant  Secretary  for  Community  Planning 
and  Development. 
IFR  Doc.  9S-3238  Filed  2-9-96:  8:45  ami 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FW  028  M  01} 

Privacy  Act  of  1974;  Propoeed 
Amendment  to  a  Syrtem  of  Recorde 

AOCNCY:  Office  of  Administration,  HUD. 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 


r:  In  accordance  with  the 
Privacy  Act  of  (5  U.S.C.  552a(e)(ll)). 
HUD  is  issuing  notice  of  our  intent  to 
amend  the  system  of  records  entitled 
HUD/Dept-34,  Pay  and  Leave  Records  of 
Employees,  to  include  a  new  routine 
use.  The  disclosure  is  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act.  We 
invite  public  comment  on  this 
publication. 

OATO:  Efiective  date:  The  proposed 
routine  use  will  become  effiactive  as 
proposed  without  further  notice  March 
12, 1998.  unless  comments  dictate 
otherwise. 

Comments  due  by:  Persons  wishing  to 
comment  on  the  proposed  routine  use 
must  do  so  by  March  12, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 


of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
)eanette  Smith,  Privacy  Act  Officer, 
Telephone  Number  (202)  708-2374 
(This  is  not  a  toll-free  number]  or  FAX 
Number  (202)  708-3577. 

8UPPLBMBITARY  INFORMATION:  Pursuant 
to  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
(Pub.  L.  104-193,  approved  August  22, 
1996),  HUD  will  disclose  data  from  its 
Privacy  Act  system  of  records,  HUD/ 
Dept-34,  Pay  and  Leave  Records  of 
Employees,  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services  for  use 
in  the  National  Database  of  New  Hires, 
part  of  the  Federal  Parent  Locator 
Service  (FPLS)  and  Federal  Tax  Offiset 
System.  DHHS/OCSNE  No.  09-90-0074. 
A  description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2, 1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1, 1997, 
the  FPS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998.  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matdied  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  fwrson  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  Ideation 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 

When  individuals  are  hired  by  HUD, 
we  may  disclose  to  the  FPLS  their 
names,  social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire, 
and  information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  security  niunbers,  and 
quarterly  earnings  of  each  HUD 


employee,  within  one  month  of  the  end 
of  the  quarterly  reporting  period. 

Information  submitted  by  HUD  to  the 
FPLS  will  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
nimiber  provided  is  correct.  The  data 
disclosed  by  HUD  to  the  FPLS  will  also 
be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasury  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

Accordingly,  HUD/Dept-34,  Pay  and 
Leave  Records  of  Employees  system 
notice  originally  published  in  the 
"Federal  Register  Privacy  Act  Issuances, 
1995  compilation,  is  further  amended  . 
by  addition  of  the  new  routine  use 
disclosure  below. 

A  report  of  HUD's  intention  to  add  a 
new  routine  use  disclosure  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB),  the  Senate 
Committee  on  Governmental  Affairs,     - 
and  the  House  Committee  on 
Government  and  Oversight  pursuant  to 
paragraph  4  of  Appendix  I  to  OMB 
Qrcular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  February  8, 
1996. 

Anlhority:  5  U.S.C  S52a.  88  Stat  1896: 42 
U.S.Q  3535(d). 

Dated:  Febniary  4. 1998. 
David  S.  Cristy, 

Acting  Deputy  Director,  Office  of  Information 
Technology. 

HiXyDEPT-a4 

svsraiNAaK:     ■ 
Pay  and  Leave  Records  of  Employees. 


ROUTMC  (IKS  OF  RCCOROe  MAMTAMB)  M  THE 
SYSTBI,  MCLUOetO  CATCQORKS  OF  USERS  A»0 

THE  PURPoea  OF  SUCH  uses: 

•  •  *  •  • 

The  names,  social  security  nimibers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
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Responsibility  and  Work  Opparttmity 
Reconciliation  Act,  Pub.  L  104-193). 

(FK  Doc  98-3237  Filed  2-9-98;  8:45  ami 

■HJJNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildtifo  Service 

Endangered  and  Threatened  Species 
Pennit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

summary:  The  following  applicants  have 
applied  for  a  scientific  research  pennit 
to  ctmduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
etseq.). 

Pennit  Ne.'s:  741345, 7SS28S,  777965. 
816204.  831207,  787392,  745S41,  804203, 
744707.  S024S3.  787644,  S09230,  775869 

Applicants:  Baxter  Consulting  Services,  Lake 
Mathews,  Caiifomia;  Philip  Behrends, 
Solana  Beach,  California;  LSA,  Irvine, 
CaliComia:  Douglas  Kelt,  Davis,  California: 
iCirtland  Biological  Services,  Riverside, 
California;  San  Bernardino  County 
Museum,  Redlands,  Caiifomia;  SJM 
Biological  Consultants,  San  Diego, 
California;  Stephen  Myers,  Riverside, 
Caiifomia;  Michael  O'Farrel,  Las  Vegas, 
Nevada;  Mary  Price,  Riverside,  California; 
William  Vanfaerweg,  Bakersfield. 
Caiifomia;  Leroy  MoClenaghan,  San  Diego, 
California;  Richard  Friesen,  Irvine, 
California. 

These  applicants  request  a  permit 
amendment  to  take  (capture,  handle, 
and  release)  the  San  Bernardino 
kangaroo  rat  [Dipodotnys  meniami 
f>arvus)  in  conjimction  with  presence  or 
absence  surveys,  population  monitoring, 
and  research  in  Riverside  and  San 
Bernardino  Counties,  Caiifomia,  for  the 
purpose  of  enhancing  its  survival. 

Pennit  No's.  780195. 786497, 802447. 
781220.  783926 

Applicants:  Royce  B.  Riggan,  Jr.,  San  Diego, 
Caiifomia;  Paul  Principe,  Murrieta, 
Caiifomia;  Kimberly  Miller,  San  Diego, 
California;  William  D.  Wagner, 
Wrightwood,  California;  Caiifomia 
Department  of  Transportation,  San  Diego. 
Caiifomia. 

These  applicants  request  a  permit 
amendment  to  take  (harass  by  survey) 
the  Quino  checkerspot  buttemy 
(Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  and  ecological  research 
throughout  the  species'  range  in 
Caiifomia,  for  the  purpose  of  enhancing 
its  survival. 


Pennit  No's.  83S741, 839064. 839078 

Applicant:  Larry  D.  Munsey,  Tustin, 
California;  Wendy  Loeffler.  Orange. 
Caiifomia;  Spencer  Langdon.  Costa  Mesa, 
Caiifomia. 

These  applicants  request  a  pennit  to 
.  take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  and 
ecological  research  throughout  the 
species'  range  in  Caiifomia,  for  the 
piupose  of  enhancing  its  survival. 

Pennit  No.  838739 

Applicant:  Larry  Munsey  International, 
Irvine.  CaliCcwnia. 

The  applicant  requests  a  pennit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjimction  with 
presence  or  absence  surveys  and 
ecological  research  throug|iout  the 
species'  range  in  Caiifomia,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  702631 

Applicant:  Assistant  Regional  Director- 
Ecological  Services,  Region  1,  Fish  and 
Wildlife  Service,  Portland,  Oregon. 

The  applicant  requests  a  permit 
amendment  to  take  (capture,  handle, 
and  release)  the  San  Bernardino 
kangaroo  rat  [Dipodomys  meniami 
parvus)  throughout  the  species'  range  in 
Caiifomia  in  conjunction  with  recovery 
efforts,  for  the  purpose  of  enhancing  its 
survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  March  12, 1998. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and  the 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  tvritten  request  for 
a  copy  of  such  dociunents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 


application  when  requesting  copies  of 
dociunents. 

Dated:  February  4. 1998. 
DmWeatken, 

Acting  Regional  Director.  Region  1,  Portland. 
Oregon. 

(FR  Doc.  96-3255  Filed  2  9-98: 8:45  am) 

BttXMQ  CODE  4310-CS^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildtife  Servica 

Notice  of  AvaMabHity  <a  a  Draft 
Recovery  Plan  for  the  Star  Cactus 
(Astrophytum  astartaa)  for  Reviawf  and 
Comment . 

AQB4CY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  dociunent  availabiUty. 

summary:  TBe  U.S.  Fish  and  WildUfe 
Service  announces  the  availability  for 
pubUc  review  of  a  draft  recovery  plan 
for  the  star  cactus  [Astrophytum 
asterias).  This  species  occurs  in  the 
grasslands  and  thomsbrub  of  the  Rio 
Grande  Plains  of  Texas  and  Tamaulipas, 
Mexico.  It  is  found  on  gravelly  clays  or 
loams  overlaying  the  Tertiary  Catahoula 
and  Frio  formations  in  the  United 
States,  and  on  soils  of  limestone  origin 
overlaying  Cenozoic  to  Mesozoic  marine 
sediments  in  Tamaulipas.  The  historical 
range  of  star  cactus  included  Cameron, 
Hidalgo,  and  Starr  Counties  in  South 
Texas  and  the  states  of  Nuevo  Leon  and 
Tamaulipas  in  Mexico.  The  cactus  was 
historically  and  is  still  found  on  private 
lands  and  may  also  occiu-  on  State  lands 
or  highway  right-of-ways.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Conunents  on  the  draft  recovery 
plan  must  be  received  on  or  before  May 
11, 1998,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  examine  a 
copy  by  contacting  Field  Supervisor. 
U.S.  Fish  and  WUdlife  Service, 
Ecolo^cal  Services  Field  Office,  c/o 
TAMU-CC  Campus  Box  338,  6300 
Ocean  Drive,  Corpus  Christi.  Texas, 
78412.  Telephone  (512)  994-9005.  Fax 
No.  (512)  994-8262.  Written  conmienU 
and  materials  regarding  the  plan  should 
also  be  addressed  to  the  above  address. 
Comments  and  materials  received  will 
be  made  available  upon  request  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  U.S.  Fish  and  Wildlifie 
Service  (Corpus  Christi)  at  (512)  994- 
9005. 
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ARY  mfommation: 
Backgroimd 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  a  seciire,  self-sustaining 
member  of  its  ecosystem,  is  a  primary 
goal  of  the  U.S.  Fish  and  Wildlife 
Service's  endangered  spedes  program. 
To  help  guide  the  recovery  effort,  the 
Service  prepares  recovery  plans  for  most 
of  the  litted  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species.  eetri>lish  criteria  for  the 
recovery  levels  for  reclassifying  tfaam 
firom  endangered  to  threatened  status  at 
removing  tlmn  frtm  the  list,  and 
estimate  the  time  and  cost  fior 
implementing  the  needed  recovery 
measures. 

Hie  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  (Wvelopment  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  spedes. 
Section  4(f)  of  the  Act.  as  amended  in 
1M8.  requirss  that  public  notice  and 
oppoftunity  for  public  review  and 
coounent  be  provided  during  recovery 
plan  devalopinient.  The  Service  will 
consider  all  information  presented 
during  a  public  coounent  period  pri(v  to 
ap|»oval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
Imj^ementing  approved  recovery  plans. 

The  star  cactus  «iras  listed  as  an 
endangered  spedes  on  November  17. 
1993.  The  primary  obfective  of  this 
leooyery  pun  is  to  maintain  sutBdent 
star  cactus  populations  in  natural 
habitats  to  ensure  that  the  species  is  safe 
from  extinctim.  This  spedes  is 
thrsetened  by  habitat  destruction  and 
modificition  through  conversion  of 
native  habitat  to  agricultural  land  uses 
and  urban  development;  ooUectian  of 
wild  plants  tor  the  cactus  trade; 
competitian  with  exotic  grasses 
introduced  for  cattle  iion^  and  erosion 
control:  and  genetic  vulnetability  due  to 
low  population  numbers.  The  Recovery 
Plan  is  the  product  of  considerable 
biological  and  historical  data  developed 
by  a  team  of  scientists,  agsncy 
personnel,  stakeholders  from  the 
managament  community,  conservation 
oiganixatians,  and  the  general  public  h 
provides  scientific  inionnation  about 
the  species  and  establishes  management 
plans  far  the  protactian  of  netive 
populations,  and  the  development  of 
■ew  populetions  to  enhance  its  range 
and  abundance  to  the  extent  that  no 
natural  or  man-caused  distuibanoe  will 
result  in  irrevocable  U 


Public  ConmeBts  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Spedes 
Ad.  16  U.S.Q  1533(f). 

Dated:  January  30. 19M. 


Acting  Re^onal  Director,  Fish  and  WildHft 

service.  Fbigion  2. 

(FR  Doc  9»-3232  Filed  2-0-98;  8:45  am] 


DEPARTMBIT  OF  TME  MTEMOR 

Rah  and  WHdHIa  Saivtoa 

AneHaaMon  for  AiMirowal  of  Tin  Shot  as 
fMNiWjoo  for  vfMBniiva  nunong 

AQBICV:  Fish  and  ^Tildlife  Service. 
Interior. 

action:  Notice  of  application. 
StMlARY:  The  U.S.  Fish  and  WUdlife 
Service  (Service)  announcea  that  the 
International  Hn  Rseearoh  Instituto. 
Ltd.  (TTRO.  of  Uxfaddge.  kffiddlesex. 
United  Kingdom,  has  applied  for 
apfKoval  of  tin  shot  as  nontoxic  for 
«ratarfowl  hunting  in  the  United  States. 
The  Service  has  initiated  review  of  the 
Tier  1  application. 

FON  FURTNBI  MFOfMATKM  OONTAGT:  Paul 
R.  Schmidt.  Oiief.  or  Carol  AndMson, 
Wildlife  Biologist.  Office  of  Migratory 
Bird  Management  (MBMO).  (703)  358- 
1714. 

turmjumaun  aPOIMATIOIi.  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that,  when  sprat,  does  not 
pose  a  significant  toxic  haiEard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  bismuth-tin  and  steel 
shot  are  approved  by  the  Service  as 
nontoxic.  Tungsten-iron  shot  received 
temporary  oonditianal  approval  for  the 
1997-98  hunting  seeson.  The  Service 
believes  approval  for  other  suitable 
candidate  uot  materials  as  nontoxic  is 
feasible. 

On  November  5. 1997.  ITRI  submitted 
their  Tier  1  appliGrtion  for  approval  of 
pure  tin  shot  as  nontoxic  pursuant  to  50 
CFR  20.134  (reoratfy  amended— see  62 
FR  63808,  December  1, 1997).  The 
Service  has  determined  that  the 
appbcatian  is  complete,  end  has 
initiated  a  comfHenensive  review  of  the 
Tier  1  informetion  to  be  conduded 
within  April  13, 1998.  Alter  this  review, 
the  Service  will  either  1)  publish  a 
Notice  trf  Review  to  inlnm  the  pubUc 


that  the  Tlerl  test  results  are 
incondusive  or  2)  publish  a  proposed 
rule  for  approval  of  the  candidate  shot 
The  Notice  of  Review  will  indicate 
whether  Tier  2.  Tier  3.  or  both  tests  will 
be  required  before  nontoxic  approval  of 
the  tin  shot  is  granted.  If  the  Her  1  data 
results  in  a  preliminary  determination 
that  the  candidate  material  does  not 
impose  a  significant  danger  to  migratory 
birds,  other  wildlife,  and  their  habitats. 
Ae  Service  will  propose  to  approve  this 
shot  based  on  the  toxicologiou  report 
and  toxidty  studies. 

ITRTs  candidate  shot  is  made  from 
commercially  pure  tin;  no  alloying  or 
other  ahuations  are  intentionaUy  made 
to  the  chemical  compoeition  of  the  shot 
This  shot  has  a  density  of  approodmatefy 
7.29  g/cm3.  The  shot  is  99.97  percent 
tin.  with  a  low  level  of  iron  pickup  due 
to  the  steel  production  equipment 

The  application  indudes  a  statnnent 
of  propoMd  use.  a  descripticn  irfthe 
new  shot,  a  statement  of  eiqiected 
variability  of  diot  during  production,  an 
estimate  of  yearly  production,  and  a  5- 
poimd  sampfe  of  shot  It  also  includee 
a  discussion  on  the  toxidty  of  elemental 
tin  to  wrildltfB  and  man  and  the  fete  of 
discharged  tin  shot  in  the  environment 
Cner  1).  ITRTs  discussion  incorporates 
the  following  toxidty  InformatiaD:  a 
synopsis  of  toxidty  data  for  wild 
mammals  (including  man)  and  birds; 
secondary  toxicosis  of  avian  predators; 
potantial  dissolution  and  absorption  of 
ingssted  tin  shot;  effKt  of  one  snot 
absorbed  in  24  hours;  toxidty  to  fish, 
■mpliiMana,  and  reptiles;  e^cU  of 
firing  tin  shot;  chemicsl  transformation 
of  tin  shot  in  the  environment:  and 
information  on  envirtmmental  fete  and 
transport 

availaUeiqMB 


Aatborskip 

The  primary  author  of  this  notice  of 
application  is  Csrol  Anderson,  Wildlife 
Biologist,  Office  of  Migratory  Bird 
Mam^gement 

Dated:  January  30. 1998. 

jMrisRspf  apart  QaA. 

Onctor.  U.S.  Fish  and  Wildl^  Service. 

(PR  Doc  0»-a253  Filed  2-9-97;  8:45  am) 


DEPARTMBIT  OF  THE  MTERIOII 


TadmoloQy  TraMiar  Act  of  IvOS 


:  U.S.  Geological  Survey. 


Interior. 
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ACTION:  Notice  to  accept  contribution 
from  private  source. 


summary:  The  U.S.  Geological  Survey  is 
accepting  a  $50,000  contribution  per 
year  for  2  years  from  Exxon  Exploration 
Company  to  support  the  World  Energy 
Projed. 

AOOnCBOn:  if  any  other  parties  are 
interested  in  making  contributions  for 
the  same  or  similar  purposes,  please 
contad  Dr.  Thomas  Ahlbrandt.  U.S. 
Geological  Siuvey,  Central  Region 
Energy  Resources  Team,  Box  25046, 
Mail  Stop  939.  Denver,  Colorado 
802325-0046;  telephone  (303)  246- 
5776;  e-mail  ahlbrandtOusgs.gov. 
SUPPLBCNTARY  MFOfMATXM:  This 
notice  is  to  meet  the  USGS  requironent 
stipulated  in  the  Survey  Manual. 

Dated:  January  28, 1998. 
P.  Patrick  Leahy. 
Chief,  Ge(dogic  Division. 
(FR  Doc  98-3339  Filed  2^9-98;  8:45  am] 
OOOC  4aiS4i-«l 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Managamant 
DEPARTMENT  OF  AQRICULTURE 


(0O-0M-6101-00-YCt(D;  COC-512891 

AvaHabittly  oflha  Draft  Supplamant  to 
tha  Final  Environmental  Impact 
Stalamant  for  a  TranaColorado  Gaa 
Tfanamiaalon  Profaet;  Colorado  and 


r:  Bureau  of  Land  Management, 
Departmrat  of  the  Interior,  and  Forest 
Service.  Department  of  Agricultiire. 
ACTION:  Amendment  to  Notice  of 
Availability  of  a  Supplement  to  The 
Final  Environmental  Impad  Statement 
TransColorado  Gas  Trsnsmission 
Project;  Colorado  and  New  Mexico: 
Correction  for  Written  Comments  Duo 
Data.  »■ 


f:  In  accordance  with  the 
National  Environmental  Policy  Ad,  the 
Bureau  of  Land  Management  (BLM),  as 
lead  agency,  and  in  cooperation  with 
the  U.S.  Forest  Service  (USPS)  has 
prepared  a  Draft  Supplement 
(Supplement)  to  the  Final 
Environmental  Impad  Statement  (FQS) 
for  the  TransColorado  Gas  Transmission 
(TransColorado)  projed  on  federal  lands 
in  Colorado  and  New  Mexico. 

An  amendment  to  the  Notice  of 
Availability  for  the  Draft  Supplement 
was  published  on  February  2, 1998 
(Volume  63.  Number  21,  Page  5400- 
5401)  m  the  Federal  Roister.  In  that 


amendment,  the  date  on  which  written 
commento  on  the  Draft  Supplement 
must  be  postmariied  or  submitted  was 
incorrectly  shown^as  being  March  10. 
1998.  This  Notice  amends  the  date  on 
which  written  comments  on  the  Draft 
Supplement  must  be  postmarked  or 
submitted.  The  correct  date  on  which 
written  comments  on  the  Draft 
Supplement  must  be  siibmitted  or 
postaiarked  is  no  later  than  March  18, 
1998,  to  coincide  with  the  date  the 
public  comment  period  on  the  Draft 
Supplement  ends.  This  Notice  also 
indudes  the  date  and  starting  time  of 
the  public  meeting  on  the  Draft 
Supplement  to  be  held  in  Grand 
Jimction.  Colorado.  The  Amendm«it 
published  in  the  Fedval  Roister  on 
February  2, 1998  for  the  Draft 
Supplement  omitted  the  date  of  the 
Grand  Junction  meeting.  The  Oand 
Junction  meeting  will  be  held  on 
February  19, 1998.  at  7:00  pm  at  the 
Holiday  Inn,  755  Horizon  Drive  in 
Grand  Junction,  Col(x«do.  Written 
comments  on  the  Draft  Supplement  may 
be  submitted  at  the  (kand  Junction 
meeting  and  two  other  public  meetings 
to  be  held  on  February  17, 1998  at  7.-00 
pm  at  the  Double  Tree  Inn.  501  Camino 
del  Rio  in  Durango.  Colorado,  and  on 
February  18, 1998  at  7:00  pm  at  the 
Ponderosa  Restaurant,  108  South  8th  in 
Dolores,  Colorado. 

FOR  FURTHER  arOnMATION  CONTACT:  Bill 
Bottomly  (970)  240-5337,  Ilyse  Auringer 
(970)  385-1341,  or  Steve  HemphiU  (970) 
874-6633. 

Signed:  Febniary  4, 1998. 
Philip  Dwyar. 

Assistant  District  Manager  fw  Suppmt 
Services.  Montrose  Dis^ict.  BLM. 
Kebert  L.  Sterrii, 
Fmest  Supervisor,  Grand  Mesa/ 
Unctanpahgre/Guiuuson  National  Forests. 
[FR  Doc.  98-3257  Filed  2-9-98: 8:45  am] 
BHXBIQ  OeOE  4S1»^IB-P 


DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Land  Management 
[NV  910  0777  301 

Woftheaitam  Qreet  Baain  Raaourca 
Advlaory  Council  Meeting  Location 
andTbna 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKM:  Resource  Advisory  CoimdFs 
Meeting  Location  and  Time. 

gUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Ad  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 


U.S.C.  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLAl), 
Council  meetings  will  be  held  as 
indicated  beiow.  The  agenda  for  this 
meeting  includes:  approval  of  minutes 
of  the  previous  meetings,  Standarxls  and 
Guidelines,  wild  horses,  Interior 
Colimibia  River  Basin  Draft 
Environmental  Impact  Statement, 
Bureau  of  Land  Management  water 
rights  and  policy  in  Nevada,  road 
standards,  off  highway  vehicles, 
identification  of  additional  issues  to  be 
resolved  and  determination  of  the 
subject  matter  for  future  meetings. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
commenta  to  the  Council.  Each  formal 
Coimdl  meeting  will  also  have  time 
allocated  for  hearing  pubUc  commenta. 
The  public  comment  period  for  the 
Coundl  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  commenta 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reesonable 
accommodations,  should  contact  the 
District  Manager  at  the  Battle  Mountain 
Distrid  Office,  50  Bastion  Road.  Battle 
Mountain,  Nevada.  89820.  telephone 
(702) 635-4000. 

DATES,  TMES,  PLACE:  The  time  and 
location  of  the  meeting  is  as  follows: 
Northeastern  Great  Basin  Resource 
Advisory  Coundl.  Battle  Mountain 
District  Office.  50  Bastion  Road,  Battle 
Mountain,  Nevada,  89820:  March  9. 
1998  starting  at  9:00  a.m.:  public 
comments  will  be  at  11:00  a.m.  and  3:00 
p.m.:  tentative  adjournment  for  the  day 
at  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  G.  Tucker,  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
Industrial  Way,  HC  33  Box  33500,  Ely. 
NV  89301-^08,  telephone  702-289- 
1841. 

SUPPIfCNTARY  INFORMATION:  The 
purpose  of  the  Coundl  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  assodateid  with  the 
managonent  of  the  public  lands. 

Dated:  February  3. 1998. 
Gerald  M.  Saulh. 
District  Managa;  Battle  Mountain. 
(FR  Doc.  98-3256  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Land  Management 
(AZ-(aO>10«M)0:  AZA-2862^ 

Notice  Of  Realty  Action,  Recreation 
and  Pul>lc  Purpoee  (RAPP)  Act 
Claaafflcatlon,  Ariaona 

AQBCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


;  The  Golden  Valley,  Fire 
Department.  Station  »2,  749  S.  Egar 
Road.  Golden  Valley.  Arizona,  has  filed 
an  RftPP  application  amending  their 
original  lease  of  2*/i  acres  for  a  fire 
station  to  add  an  additional  2Vz  acres  for 
a  training  facility  located  on  the 
following  public  lands. 

Gila  aai  Salt  River  Baae  and  MerliHaii. 
Mohava  CooBty,  Arixona 

Township  21  North.  Itange  19  Wast 
Sec  16.  SE'ASEVtSE'ANE'/t 

Comprising  2^h  acres,  more  or  less 
Lease  or  conveyance  is  consistent 

with  current  BLM  land  use  planning 

and  would  be  in  the  public  interest. 
The  lease/ patent,  when  issued,  will  be 

subject  to  the  following  terms. 

conditions,  and  reservation: 

1.  Provisions  of  the  Recreation  and 
Public  Purpose  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
ofiice  of  the  Bureau  of  Land 
Management.  Kingman  Field  Office. 
2475  Beverly  Avenue,  Kingman, 
Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purpose  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  amended  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  Joyce  Bailey,  Realty  Specialist, 
Kingman  Field  Office,  2475  Beveriy 
Ave.  Kingman,  Arizona,  86401. 
telephone  (520)  692-4400.  Any  adverse 
comments  will  be  reviewed  by  the  State 


Director;  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  bom  the  date 
of  publication  of  this  notice. 
JohnR-CbriataMea. 
Fie/d  Manager. 

IFR  Doc.  98-3340  Piled  2-9-98: 8:45  am] 
MJUNQ  OOOC  4)10-a-«i 

DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Reclamation 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  a  nacovery 
liiiplamenlation  Program  ftor  Four 
Thraalened  and  Endangered  Speciaa 
in  the  Central  Platle  River  Region  and 
/Announcement  of  Public  Scoping 


AOBICV:  Bureau  of  Reclamation. 

Interior. 

action:  Notice  of  intent  to  prepare  a 

programmatic  environmental  impact 

statement,  and  announcement  of  public 

scoping  meetings. 


:  The  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation)  and  Fish  and  Wildlife 
Service  (Service),  announce  their  intent 

to  prepare  a  Programmatic  

Environmental  Impact  Statement  (PEIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended. 

This  PEIS  will  evaluate  impacts  of 
alternative  Recovery  Implementation 
Programs  (Programs)  to:  (1)  Secure 
defined  benefits  for  the  target  species 
and  their  associated  habitats  to  assist  in 
their  conservation  and  recovery  through 
a  basin-wide  cooperative  approach  that 
can  be  agreed  to  by  the  thrqe  states  and 
the  Department  of  the  Interior 
(Department);  (2)  serve  as  the  reasonable 
and  prudent  alternative  to  offset  the 
effects  of  existing  and  new  water  related 
activities  in  the  Platte  River  Basin  that, 
in  the  absence  of  such  a  Program,  would 
be  found  by  FWS  to  be  likely  to 
jeopardize  the  continued  existence  of 
tho  target  species  or  adversely  modify 
designated  critical  habitat;  (3)  help 
prevent  the  need  to  list  more  basin 
associated  species  pursuant  to  the  ESA; 
and  (4)  mitigate  new  water  related 
activities  in  a  state  in  a  manner  that  will 
not  increase  the  mitigation 
responsibilities  of  other  signatory  states. 

The  Department  invites  other  Federal 
agencies.  States.  Indian  tribes,  local 
governments,  and  the  general  public  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  to  be 
addressed,  alternatives  to  be  analyzed, 
and  the  environmental  impacts  to  be 


assessed  in  the  Draft  PEIS.  The  public 
is  invited  to  participate  in  a  aeries  of 
scoping  workshops  and  meetingrthat 
will  be  held  during  the  months  of 
February  through  April  in  Wyoming, 
Nebraska,  and  Colorado.  A  sdiedule  of 
the  meetings  is  provided.  Those  not 
desiring  to  submit  comments  or 
suggestions  at  this  time,  but  who  would 
like  to  receive  a  copy  of  the  Draft  PEIS, 
should  write  to  the  address  below. 

During  the  scoping  process. 
Reclamation  and  the  Service  will  be 
identifying  which  other  Federal,  State 
and  local  agencies,  and  tribal 
governments  may  have  expertise  or 
authority  relative  to  the  Program  and 
may  be  invited  to  become  cooperating 
agencies  in  the  preparation  of  the  PEIS. 

When  the  Draft  VEIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media.  Comments  will  be  solicited  on 
this  docimient. 

DATES:  See  SUPPtJMBITAHY  INFOMIATION 
section  for  meeting  dates. 
AOfWESSES:  See  SUPPLEMBdARY 
INFOmiATION  section  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Curt  Brown.  Study  Manager,  or  Ms. 
Lynn  Holt.  Outreach  Coordinator,  Platte 
River  EIS  Office.  PO  Box  25007,  Mail 
Code  PL-100,  Department  of  the 
Interior.  Denver,  Colorado  80225-0007. 
Telephone:  (303)  445-2096.  FAX:  (303) 
445-6331. 
8UPPI.EMBITARY  INFORMATION: 

Background 

The  States  of  Nebraska,  Wyoming, 
and  Colorado,  and  the  U.S.  Department 
of  the  Interior  havaentered  into  an 
agreement  to  begin  cooperatively 
addressing  endangered  species  issues  in 
the  Platte  River  in  Nebraska  which  may 
affect  the  entire  Platte  River  Basin, 
including  development  of  a  recovery 
implementation  program  (Program). 
[Cooperative  Agreement  for  Platte  River 
Research  and  Other  Efforts  Relating  to 
Endangered  Specl§s  Habitat  Along  the 
Central  Platte  River.  Nebraska.  Signed 
July  1, 1997,  by  the  Governors  of 
Wyoming.  Colorado,  and  Nebraska,  and 
the  Secretary  of  the  U.S.  Department  of 
the  Interior.)  A  copy  of  the  Cooperative 
Agreement  may  be  obtained  by 
contacting  the  Platte  River  EIS  Office,  or 
attending  a  scoping  meeting.  It  is  also 
available  at  the  Platte  River  EIS  website: 
http://www.usbr.gov/platte. 

Purpose  and  Need  fior  Action 

The  whooping  crane,  piping  plover, 
and  interior  least  tern,  which  are  listed 
as  threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA),  use  the 
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Central  Platte  River  Valley  in  Nebraska. 
The  Fish  and  Wildlife  Service  has 
designated  the  reach  of  the  Central 
Platte  River  from  Lexington  to  Shelton, 
Nebraska,  as  critical  habitat  for  the 
whooping  crane.  The  pallid  sturgeon, 
which  occurs  in  the  Loww  Platte  River 
between  its  confluence  with  the  Elkhom 
and  the  Missouri  River,  is  also  listed  as 
endangoed.  Together,  these  fbiu-  species 
are  the  "target  species"  for  the 
partnership. 

The  waters  of  the  Platte  River  serve 
the  people  of  Wyoming.  Colorado  and 
Nebraska  in  many  ways.  Federal  and 
non-Federal  water  projects  in  the  Platte 
Riw  Basin,  including  15  major  dams, 
provide  municipal  and  industrial  water 
supplies  for  about  3.5  million  people, 
irrigate  millions  of  acres  of  fiarmland. 
and  generate  millions,  of  dollars  in 
hydroelectric  power,  iliese  projects  also 
provide  flood  control,  recreation,  and 
nsh  and  wildlife  habitat. 

The  Service  has  concluded  that 
suitable  habitat  in  the  Central  Platte 
region  for  the  target  species  has  been 
si^ficantly  reduced  by  water 
diversions  and  other  factors,  such  as 
highway  and  bridge  construction  and 
other  changes  in  land  use  that  have 
come  with  extensive  settlement 
throughout  the  Platte  River  Basin. 
Under  the  ESA.  Federal  agencies  must 
ensiue  that  the  water  projects  v^ch 
they  operate  or  for  wUch  they  provide 
Federal  permits  or  funds  are  not  likely 
to  jeopardize  the  continued  existence  of 
any  threetened  or  endangered  species  or 
to  adversely  modify  critical  habitat.  If  a 
project  is  likely  to  cause  these  adverse 
impects,  its  operation  must  be  modified 
or  other  measures  imdertaken  to  protect 
the  species. 

Many  water  projects  in  the  Platte 
River  Basin  are  now  or  soon  will  be 
undergoing  a  review  of  their  impacts  on 
endangered  species.  These  projects 
include  Reclamation's  Nortn  Platte 
Projects  in  Wyoming  and  western 
Nebraska  and  the  Colorado  Big 
Thompson  Project  in  Colorado;  the 
Corps  of  Engineers'  reservoira  in  the 
Denver  area:  and  a  laige  number  of  non- 
Federal  water  storage  and  diversion 
projects,  primarily  in  Colorado,  which 
require  renewal  of  permits  from  the  U.S. 
Forest  Service.  Also  included  are  the 
non-Fe(teral  hydropower  projects  in 
N^raska  and  Colorado,  including 
Kinglsey  Dam.  which  require  license 
renewals  from  the  Federal  Energy 
Regulatory  Commission  (FERC). 

The  Department  believes  that  the  best 
approach  to  addressing  the  ESA  issues 
in  the  Platte  region  in  Nebraska  is  i 
basin-wide,  cooperative  effort  to 
improve  and  maintain  habitat  for  the 
target  species.  The  alternative  to  a  basin- 


wide  approach  would  be  for  each  of 
these  water  projects  in  the  Platte  River 
Basin  to  undergo  individual  review  and 
lengthy  proceedings  to  develop  separate 
measures  to  help  the  listed  species.  The 
Department  believes  that  a  basin-wide, 
cooperative  approach  will  be  more 
efiective,  efficient,  and  equitable,  and 
provide  greater  certainty  for  water  users 
regarding  compliance  with  the  ESA. 

The  purpose  of  the  Proposed  Program, 
and  any  Program  aheraatives 
formulated  is  to: 

1.  Secure  defined  benefits  for  the 
tuget  species  and  their  associated  Platte 
River  habitat  through  a  Program  that 
offsets  the  effects  ofexisting  and  new 
water  related  activities  in  the  basin  that 
without  a  Program  would  be  found 
likely  to  jeopardize  the  continued 
existence  of  the  target  species  or 
adversely  modify  critical  habitat. 
("Associated  habitats."  "water  related 
activities."  and  "new  water  related 
activities"  are  defined  in  the 
Cooperative  Agreement)  This  will  be 
accomplished  by  implementing  certain 
aspects  of  the  Fish  and  Wildlifa  Service 
recovery  plans  for  the  target  species  that 
relate  to  their  associated  habitats  by: 

•  Improving  and  maintaining  the 
migrational  habitat  for  the  whooping 
cranes. 

•  Improving  and  maintwining  the 

reproductive  habitat  fOT  the  interior 
least  tern  and  the  piping  plover. 

•  Testing  the  assumption  that  it  is 
possible  to  improve  habitat  for  the 
pallid  sturgeon  by  managing  flows  in 
the  Central  Platte  River  ^t  may  also 
affect  the  sturgeon's  habitat  in  the 
Lower  Platte  River. 

2.  Ensure  that  the  effects  of  future 
water  activities  in  the  Platte  River  Basin 
are  o^set  so  that  they  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  target  species  or  adversely  modify 
critical  habitat.  Mitigate  new  water 
related  activities  in  the  States  of 
Wyoming.  Colorado,  and  Nebraska  in  a 
manner  that  will  not  increase  the 
mitigation  responsibilities  of  the  other 
states. 

3.  Provide  greater  regulatory  certainty 
regarding  compliance  with  section  7  of 
the  ESA.  by  serving  as  the  reasonable 
and  prudent  alternative  under  the  ESA 
for  existing  and  new  wc^er  related 
activities. 

4.  Help  prevent  the  need  to  list  more 
species  associated  with  the  Platte  River 
as  threatened  or  endangered  pureuant  to 
the  ESA. 

5.  Accomplish  these  goals  through  a 
cooperative,  basin-wide  approach  that 
can  be  agreed  to  by  the  three  States  and 
the  Department  of  the  Interior. 


The  Proposed  Federal  ActioB 

The  Cooperative  Agreement  describes 
a  proposed  Recovery  Implementation 
Program  to  address  the  endangered 
species  issues.  This  proposed  Program, 
and  alternatives,  will  be  evaluated 
according  to  the  requirements  of  the 
National  Environmental  Policy  Act. 

The  long-term  objectives  for  the 
proposed  Program  are  to: 

•  Provide  additional  or  modified  river 
flows  to  and  through  the  Central  Platte 
habitat  area.  The  Service  has  identified 
flow  levels  they  believe  are  necessary  to 
provide  adequate  habitat  for  the 
endangered  species.  Existing  flows 
currently  fall  short  of  these  targets.  The 
Department  and  the  States  agree  that 
flow  targete  will  be  reviewed  and  may 
be  modified  as  new  information 
becomes  available. 

•  Improve  habitat  through 
management,  leasing,  or  acquisition  of 
approximately  29,000  acres  of  suitable 
habitat  between  Lexington  and 
Chapman,  Nebraska. 

•  Mitigate  or  oBset  any  impacts  on 
the  target  species  that  mi^t  result  from 
new  water  related  activities  in  the  basin. 

The  first  phase  of  the  proposed 
Program  (10-12  years)  would: 

•  Reduce  shortages  to  the  ciurent 
target  flows  by  an  average  of  130,000  to 
150,000  acre-feet  per  year.  The  proposed 
Program  would  restore  the  original 
storage  capacity  of  Pathfinder  Reservoir 
in  Wyoming;  establish  an  environmental 
water  account  in  Lake  McConaughy  in 
Nebraska;  and  develop  a  groundwater 
recharge  and  river  re-regulation  project 
near  Tamarack  State  Wildlife  Area  in 
Colorado.  These  three  actions  are 
expected  to  reduce  shortages  by 
approximately  70,000  acre-feet  of  water. 
A  basin-wide  study  will  look  for  ways 
to  provide  an  additional  60,000  acre- 
foot  reduction  in  flow  shortages  through 
water  conservation  and  wat«-  supply 
options. 

•  Protect  or  restore,  throu^ 
acquisition,  lease,  or  easement,  10.000 
acres  of  habitat  in  the  Central  Platte 
River  area  between  Lexington  and 
Chapman,  Nebraska.  The  Nebraska 
Public  Power  District's  Cottonwood 
Ranch  between  Overton  and  Elm  Creek 
(2,650  acres)  will  contribute  to  that 
goal.' 

All  water  conservation,  habitat 
management,  leases,  easements,  or 
acquisition  of  lands  to  meet  these  goab 


■  In  later  phase*  of  the  proposed  Program,  the 
holdings  of  the  PUtte  River  Whooping  Crane 
Maintenance  Trust,  the  Nebraska  Game  and  Parks 
Commission,  the  Nature  Conservancy,  and  the 
Audubon  Society,  totaling  approximately  9,000 
acres  of  habitat,  will  be  included  toward  the  long- 
lenn  goal  of  29,000  acres. 
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would  be  undertaken  only  virith  willing 
sellers  and  participants. 

Progress  made  under  this  initial  phase 
of  the  proposed  Program  would  be 
closely  monitored.  The  cooperating 
entities  would  then  evaluate  the  results 
of  the  first  phase  and  define  any 
subsequent  approaches  and  actions 
needed  to  meet  the  overall  goals. 

Additional  description  of  the 
proposed  Program  can  be  obtained  by 
contacting  the  Platte  River  EIS  0£Bce  at 
the  address  above. 

Programmatic  EIS 

The  impacts  of  the  proposed  Program 
and  alternatives  will  be  evaluated 
through  a  PEIS.  This  assessment  will 
look  at  the  effects  of  the  proposed 
Program  and  alternatives  primarily 
upon  the  habitat  of  the  four  target 
threatened  and  endangered  species 
along  the  Central  Platte  River  in 
Nebraska  in  order  to  assess  the  degree 
to  which  each  alternative  achieves  the 
program  purpoaes.  Other  impacts  of  the 
alternatives  will  be  examined  more 
broadly.  Once  a  preferred  alternative  is 
selected  for  impliamentation,  further 
NEPA  compliance  may  be  required  for 
site-specific  Federal  actions.  For 
example,  the  PEIS  will  examine  the 
effects  of  restoring  the  original  storage 
in  Pathfinder  Reservoir  upon  the  water 
operations  of  Reclamation's  North  Platte 
reservoirs  and  the  downstream  efiiects 
upon  the  habitat  of  the  target  species.  If 
this  element  is  part  of  the  ultimately 
selected  Program,  an  additional  site- 
specific  NEPA  study  would  likely  need 
to  be  undertaken  to  assess,  for  example, 
the  construction  impacts  of  raising 
Pathfinder  Dam.  Similarly,  it  is 
expected  that  the  PEIS  will  examine  the 
benefits  to  the  habitat  of  the  target 
species  from  a  range  of  water 
conservation  measures  throughout  the 
Platte  River  Basin,  including  the  costs  of 
such  measures  and  their  broad  effects 
on  factors  such  as  water  use,  associated 
revenues,  and  local  taxes.  It  is  possible 
that  further  NEPA  compliance  might  be 
required  prior  to  implementing  some 
specific  conservation  measures  in 
specific  locations. 

A  Draft  PEIS  is  scheduled  for 
completion  by  mid-1999. 

Public  Scoping 

Scoping  meetings  will  be  held  in 
Wyoming,  Colorado,  and  Nebraska  in 
February  through  April  of  1998  for  the 
purpose  of  obtaining  public  input  and 
suggestions  on  the  significant  issues 
related  to  the  proposed  action.  The 
schedule  and  locations  for  these 
activities  are  shown  below.  The  public 
is  especially  asked  to  provide  input  on: 


(1)  alternative  approaches  to  meeting 
the  needs  and  purposes  of  the  Federal 
action.  For  example,  are  there  more 
effective  or  feasible  ways  to  improve  or 
protect  the  habitat  of  the  four  tai^t 
species?  Suggestions  could  address  . 
individual  elements  of  a  plan,  such  as 
ways  to  conserve  water  or  to  improve 
habitat  management,  or  could  provide 
broader  options,  such  as  reoperation  of 
the  Federal  reservoirs  in  the  Platte  River 
Basin.  Suggestions  also  oould  address 
such  fectors  as  the  timing  of  a  program, 
e.g.,  implementing  an  entire  program  at 
the  onset,  rather  than  using  the  phased, 
adaptive  management  approach  in  the 
proposed  Program. 

(2)  impacts  of  the  proposed  Program 
and  alternatives  that  should  be 
evaluated  and  reported.  In  addition  to 
the  efiiscts  of  the  alternatives  on  the 
habitat  of  the  target  species,  what  are 
likely  to  be  significant  conseouences  of 
the  various  options  that  should  be 
considered  and  reported? 

Schedule  of  Scoping  Meetings 

A  series  of  meetings  will  be 
conducted  in  Colorado,  Nebraska,  and 
Wyoming.  Each  will  begin  with  a  1-hour 
open  house  at  which  the  public  can 
informally  discuss  issues  and  ask 
questions  of  staff  and  managers 
involved  in  the  Platte  River  Endangered 
Species  Partnership. 

The  open  house  will  be  followed  by 
a  more  formal  scoping  meeting  in  which 
each  participant  will  be  given  time  to 
make  comments.  Speakers  should  plan 
on  5  minutes  for  their  comments.  These 
comments  will  be  formally  recorded. 
Speakers  are  encouraged  to  provide 
written  versions  of  their  oral  comments, 
and  any  other  additional  written 
materials,  for  the  record. 

Comments  may  also  be  sent  directly 
to  the  Platte  River  EIS  Office  to  be 
included  in  the  record. 

Dates  of  Scaping  Meetings 

February  25,  1998.  5-8  p.m.,  Loveland, 

CO 
March  2, 1998,  4-7  p.m.,  Scottsbluff.  NE 
March  3, 1998,  2-5  p.m.,  North  Platte, 

NE 
March  4, 1998,  4-7  p.m..  Grand  Island, 

NE 
March  5, 1998,  4-7  p.m.,  Lincoln,  NE 
March  11, 1998,  3-6  p.m.,  Kearney,  NE 
March  17, 1998,  3-6  p.m.,  Saratoga,  WY 
March  18, 1998,  4-7  p.m..  Casper,  WY 
March  19, 1998,  2-5  p.m.,  Torrington, 

WY 
March  26, 1998.  4-7  p.m..  Sterling,  CO 
April  7, 1998,  6-9  p.m.,  Denver,  CD 

Addresses  of  Scoping  Meetings 

•  Loveland — Loveland  Museum,  503 
North  Lincoln  Avenue,  Loveland,  CO 
80537. 


•  Soottsbluff— Scott^Iuff  Inn,  1901 
21st  Avenue,  Scottsbluff.  NE  69361. 

•  Ninth  Platte— Camino  Inn  ft  Suites, 
)ct  US  63  &  1-80,  North  Platte,  NE 
69101. 

•  Grand  Island — Holiday  Inn 
Midtown,  2503  South  Locust,  Grand 
Island.  NE  68801. 

•  Lincoln — ^The  Nebraska  Center  for 
Continuing  Education,  33rd  and 
Holdrege  Street,  Lincoln,  NE  68583. 

•  Kearney — Regency  Iim,  301  2nd 
Avenue,  Kearney,  NE  68847. 

•  Saratoga — Riviera  Lodge,  104  East 
Saratoga  Street,  Saratoga,  WY  82331. 

•  Casper — Casper  Hilton  Inn.  800 
North  Poplar  Street.  Casper.  WY  82601. 

•  Torrington — ^The  King's  Iim.  1555  S 
Main  Street.  Torrington.  WY  82240. 

•  Sterling — ^Ramada  Inn,  1-76  ft 
Highway  6,  Sterling.  CO  80751. 

•  Denver — Stapleton  Plaza  Hotel  and 
Fitness  Center,  (Ballroom  Arapaho  A), 
3333  Quebec  Street.  Denver.  CQ  80207. 

Dated:  Fefaniaiy  5. 1998. 

PalrkfaJ.lliaifci. 

Assistant  Secntary — Water  and  Science. 
Department  of  the  Interior. 

(FR  Doc  98-3399  Filed  2-9-98;  8:45  am] 


MTEIViATIONAL  TRADE 
COMM88ION 

Sunshine  Act  Mealing 

AQENCY  HOUNNQ  THE  MEETMQ:  United 

States  International  Trade  Commission. 

TME  AND  DATE:  February  19. 1998  at  2:30 

p.m. 

place:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTEm  TO  BE  CONSOERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-776-779 

(Preliminary!  (Certain  Preserved 
Mushrooms  from  Chile.  China. 
India,  and  Indonesia)— briefing  and 
vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  GC-9S-001: 

Decision  whether  to  grant  the 
appeals  of  Order  No.  96  in  Inv.  No. 
337-TA-383  (Certain  Hardware 
Logic  Emulation  Systems  and 
Components  Thereof). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  b6  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 
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Issued:  Fetxiiary  5, 1998. 
DooBa  R.  Koelmke, 
Secretary.         •  , 

(FR  Doc.  98-3424  Filed  2-6-98;  11:21  am) 
BNJJNQ  OOOC 


OEPARTMENT  OF  JUSTICE 

Dnig  Enforcement  Administration 

[Docks*  Na  9e-2q 

Richard  S.  Wagner,  II.D.;  Revocation 
of  RegistrBtion;  Denial  of  Request  to 
Modify  Registration 

On  February  8, 1996.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  (DEA),  issued  an  Order 
to  Show  Cause  to  Richard  S.  Wagner. 
M.D..  (Respondent)  of  Fresno.  Cdifomia 
and  Hanover,  Pennsylvania,  notifying 
him  of  an  opportimity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registraticm,  AW8019033, 
under  21  U.S.C.  824(a),  and  deny  any 
pending  applications  for  modification  of 
his  registration  to  change  his  address 
from  California  to  Pennsylvania,  under 
21  U.S.C.  823(f).  The  Order  to  Show 
Cause  alleged  that  Respondent 
materially  falsified  two  applications  for 
the  rmewal  of  his  DEA  Certificate  of 
Registration  and  that  he  was  not 
currently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania: 

Respondent,  proceeding  pro  se,  filed 
a  request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Arlington,  Virginia  on  August 

27. 1996,  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  Ultimately,  the  alleged  lack  of 
authorization  to  handle  controlled 
substances  in  the  Commonwealth  of 
Pennsylvania  was  not  pursued  as  an 
independent  basis  for  revocation.  After 
the  hearing,  counsel  for  the  Government 
submitted  proposed  findings  of -feet 
conclusions  of  law  and  argument. 
However,  Respondent  only  filed  a 
motion  to  expedite  the  matter,  which 
was  denied  by  Judge  Bittner  because 
Respondeiff  did  not  provide  any 
compelling  reason  to  decide  this  matter 
before  other  pending  cases.  On  October 

20. 1997,  Juago  Bittner  issued  her 
Opinion  and  Recommend'Hl  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revolted,  his  request  for 
modification  be  denied,  and  any 


pending  applications  for  registration  be 
denied. 

On  November  26, 1997,  Respondent 
filed  a  response  to  Judge  Bittner's 
decision,  which  reiterated  the 
arguments  Respondent  raised  at  the 
hearing  and  also  sought  to  introduce 
evidence  not  presented  at  the  hearing. 
On  November  28, 1997,  Government 
counsel  filed  a  motion  to  strike 
Respondent's  exceptions  or,  in  the 
alternative,  to  seek  leave  to  file  a 
response  to  Respondent's  exceptions. 
The  Government  argued  that 
Respondent's  exceptions  were  not 
timely  filed.  Judge  Bittner  denied  the 
Government's  motion  to  strike 
Res{>ondent's  exceptions,  finding  that 
they  were  filed  vnthin  the  time  period 
that  she  had  aiithorized  for  the  filing  of 
exceptions,  however.  Judge  Bittner 
provided  the  Government  the 
opportunity  to  file  a  response  to 
Respondent's  exceptions.  On  December 
17, 1997,  the  Government  filed  its 
response  and  also  a  motion  to  strike 
Respondent's  additional  exhibits 
arguing  that  the  record  is  closed  and 
R^pondent  could  have  introduced  the 
exhibits  at  the  hearing,  but  did  not  do 
so.  Thereafter,  on  December  18, 1998, 
Judge  Bittner  denied  the  Government's 
motion  to  strike  the  additional  exhibits, 
finding  the  "(plursuant  to  21  C.F.R. 
§  1316.68(b)  (1997),  exceptions  filed 
pursuant  to  21  QF.R.  §  1316.66(a)  are  to 
become  part  of  the  record  of  the 
proceeding."  However,  judge  Bittner 
recommended  that  "the  Deputy 
Administrator  not  consider  these 
documents  in  rendering  his  final  order." 
On  December  18,  1997,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator, 
pursuant  to  21  CFJt  1316.67,  hereby 
issued  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  In  rendering  his 
decision  in  this  matter,  the  Acting 
Deputy  Administrator  has  not 
considered  Respondent's  exceptions, 
including  the  attached  additional 
documents,  to  the  extent  that  they  seek 
to  introduce  evidence  not  submitted  at 
the  hearing  in  this  matter,  since 
Respondent  did  not  offer  any 
explanation  as  to  why  this  information 
was  not  presented  at  the  hearing.  After 
carefiil  consideration  of  the  record,  the 
Acting  Deputy  Administrator  adopts,  in 
full,  the  Oipinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision  of  the  Administrative 
Law  Judge,  and  his  adoption  is  in  no 
manner  diminished  by  any  recitation  of 
fects,  issues  and  conclusions  herein,  or 


of  any  failure  to  mention  a  matter  of  fact 
or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  a  psychiatrist 
who  received  his  medical  degree  from  a 
school  in  Guadalajara,  Mexico,  and 
became  board  certified  in  psychiatry  in 
April  1981.  In  October  1981, 
Respondent  moved  to  Warren, 
Pennsylvania  where  he  established  a 
private  practice  and  also  became  the 
medical  director  of  the  psychiatric  unit 
of  Warren  General  Hospital.  In  1982,  the 
hospital  suspended  Respondent's 
hospital  staflf  privileges,  and  in  1985,  his 
hospital  privileges  were  permanently 
revoked.  According  to  Respondent,  this 
action  was  taken  by  the  hospital  as  a 
result  of  a  scheme  by  county  officials  to 
take  a  piece  of  Respondent's  property 
that  was  in  a  desirable  location,  and  to 
force  Respondent  to  become  a  county 
employee.  In  addition.  Respondent 
testified  that  county  officials  made  false 
accusations  about  his  professional 
competence  and  tried  to  force  him  into 
selling  his  property  to  the  county  at  a 
loss. 

According  to  Respondent,  he  was  told 
by  hospital  officials  that  if  he  resigned 
fit)m  the  hospital,  his  employment 
record  would  not  reflect  the  suspension 
and  revocation  of  his  staff  privileges. 
Thereafter,  Respondent  resigned  from 
the  hospital.  Subsequently,  Respondent 
had  a  job  ofiier  in  Ohio  and  he  applied 
for  an  Ohio  medical  license.  This 
application  was  denied  by  the  Ohio 
licensing  agency  (Ohio  Board)  because 
he  did  not  disclose  on  the  application 
that  he  had  lost  his  hospital  privileges 
in  Pennsylvania.  Respondent  testified 
that  he  did  not  disclose  the  hospital's 
action  because  he  relied  upon  the 
promises  of  the  hospital  officials  that 
his  employment  recmd  would  not 
reflect  such  action.  Other  than  his  own 
assertions.  Respondent  did  not  offer  any 
evidence  to  corroborate  that  such  an 
agreement  with  the  hospital  existed. 

As  a  result  of  the  Ohio  Board's  action, 
the  New  York  licensing  agency  (New 
York  Board)  suspended  Respondent's 
license  to  practice  medicine  in  that  state 
because  of  his  misrepresentations  on  the 
Ohio  application  for  licensure.  It 
appears  that  the  New  York  Board  stayed 
the  suspension.  Subsequently,  in  1987, 
the  Pennsylvania  State  Board  of 
Medicine  (Pennsylvania  Board) 
suspended  his  Peimsylvania  medical 
Ucense  for  two  years  based  on  his 
misrepresentations  to  Ohio,  stayed  the 
suspension,  and  placed  Respondent  on 
probation. 

In  1989,  Respondent  filed  a  dvil 
action  in  the  United  States  District  - 
Court  for  the  Western  District  of 
Pennsylvania  against  Warren  General 
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Hospital  and  various  county  officials, 
claiming  that  their  actions  violated  both 
his  constitutional  rights  and  antitrust 
laws.  The  Acting  £)eputy  Administrator 
finds  it  significant  to  note  that 
Respondent  did  not  mention  in  his  dvil 
suit  the  purported  promises  made  by  the 
hospital  ofTicials  that  his  employment 
records  would  not  reflect  the 
suspension  and  revocation  of  his 
hospital  privileges  if  Respondent 
resigned  from  the  hospital.  The  court 
granted  summary  judgement  for  the 
hospital  and  county  officials,  finding 
that  Respondent  presented  neither 
direct  nor  circumstantial  evidence 
sufficient  to  estabUsh  the  existence  of  a 
conspiracy  and  Respondent's  case  was 
based  on  "little  more  than  his  o%vn 
suspicions  and  beliefs."  At  the  hearing 
before  Judge  Bittner,  Respondent 
contended  that  the  lawyer  representing 
him  in  the  civil  suit  had  many  personal 
problems  and  therefore  was  ineffective 
in  her  representation  of  Respondent. 

On  May  25, 1994.  Respondent  was 
involuntarily  committed  to  the 
psychiatric  unit  of  a  local  Pennsylvania 
hospital  after  a  mental  health  review 
officer  found  that  he  posed  a  danger  to 
others.  Respondent  was  released  after  20 
days  and  on  June  13, 1994, 
Respondent's  Peimsylvania  medical 
license  was  automatically  suspended. 
Respondent  testified  that  his 
involuntary  commitment  was  a  result  of 
untrue  accusations  made  by  his  wife. 
Following  an  evaluation  and  report  by 
an  independent  psychiatrist  who  "did 
not  find  any  psychiatric  impairment 
which  would  prevent  [Respondent! 
from  making  adequate  medical 
judgements  in  the  practice  of 
medicine,"  the  Pennsylvania  Board 
reinstated  Respondent's  medical  license 
on  March  28,  1995. 

Regarding  the  DEA  applications  that 
are  the  subject  of  these  proceedings,  the 
Acting  Deputy  Administrator  finds  that 
in  1992,  Respondent  submitted  an 
application  for  renewal  of  his  DEA 
Certificate  of  Registration  issued  to  him 
in  Pennsylvania.  On  this  application. 
Respondent  answered  "no"  to  the 
liability  question  which  asks:  "Has  the 
applicant  ever  been  convicted  in 
connection  with  controlled  substances 
under  State  or  Federal  law  or 
surrendered  or  had  a  Federal  controlled 
substance  registration  revoked, 
suspended,  restricted  or  denied  or  ever 
had  a  professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
on  probation?"  In  1994,  Respondent's 
registration  was  transferred  nrom 
Pennsylvania  to  California.  Thereafter, 
on  May  24, 1995,  Respondent  executed 
another  renewal  application  for  his  DEA 


registration.  Respondent  answered  the 
same  liability  question  in  the  negative 
as  he  had  done  on  his  1992  renewal 
application.  On  the  1995  renewal 
application.  Respondent  crossed  out  the 
pre-printed  California  address  and 
wrote  in  an  address  in  Pennsylvania. 
DEA  interpreted  this  alteration  on  the 
application  to  be  a  request  by 
Respondent  to  modify  his  DEA 
registration  by  changing  the  address. 

After  receiving  the  1995  renewal 
application.  DEA  sent  a  letter  to 
Respondent  dated  August  16, 1995. 
oflering  Respondent  the  opportunity  to 
voluntarily  surrender  his  DEA 
registration  in  lieu  of  the  initiation  of 
proceedings  to  revoke  his  registration, 
in  light  of  his  failure  to  disclose  on  the 
renewal  applications  actions  taken  by 
state  licensing  agencies.  In  addition. 
Respondent  was  informed  that  because 
revocation  proceedings  would  be 
initiated  stK>uld  Respondent  not 
surrender  his  registration.  Respondent's 
request  to  modify  his  registration  from 
California  to  Pennsylvania  would  not  be 
approved  at  that  time.  Respondent  was 
further  advised  in  the  letter  that  as  a 
result,  he  was  not  authorized  to  handle 
controlled  substance  in  Pennsylvania. 

On  August  25, 1995,  Respondent 
responded  by  filing  a  civil  action  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania  against 
two  DEA  employees,  claiming  both  a 
violation  of  his  civil  rights  and 
defamation.  A  hearing  was  held  by  the 
court  on  Aug\ist  28, 1995,  to  determine 
whether  DEA  should  be  temporarily 
restrained  from  taking  action  against 
Respondent's  DEA  Certificate  of 
Registration.  At  his  hearing.  Respondent 
argued  that  all  state  disciplinary  action 
against  him  stemmed  fix)m  his  problems 
at  Warren  General  Hospital  ana  from  his 
reliance  on  the  promises  made  by 
hospital  officials  that  his  loss  of  hospital 
privileges  would  not  be  reflected  in  his 
employment  records  if  he  resigned  from 
the  hospital.  Respondent  also  argued 
that  the  liability  question  on  the  DEA 
applications  was  ambiguous,  and  that 
he  had  at  some  point  contacted  DEA 
headquarters  in  order  to  clarify  the 
meaning  of  the  question  on  the 
applications.  Respondent  asserted  that 
some  DEA  employee  told  him  to  answer 
the  question  in  the  negative  since  the 
actions  taken  by  the  state  boards  did  not 
pertain  to  his  handling  of  controlled 
substances.  The  court  denied 
Respondent's  request  for  a  temporary 
restraining  order  against  the  DEA 
finding  that  Respondent,  instead  of 
accepting  responsibility  for  answering 
the  liability  question  on  the  applications 
incorrectly,  tried  to  blame  an 
unidentified  DEA  employee.  The  court 


ultimately  dismissed  Respondent's  dvil 
complaint  against  the  two  DEA 
employees  on  March  1, 1996,  on  the 
grounds  that  Respondent  failed  to  efiiect 
proper  service  on  the  defendants. 

At  the  hearing  before  Judge  Bittner, 
Respondent  reiterated  his  contention 
that  in  answering  the  liability  question 
on  his  application  for  Ohio  licensure,  he 
relied  upon  the  representations  made  by 
Warren  General  Hospital  offidals  that 
his  employment  record  would  not 
reflect  that  he  had  lost  his  hospital 
privileges.  However,  the  Acting  Deputy 
Administrator  finds  that  Respondent 
did  not  present  evidence  to  corroborate 
this  contention.  In  addition.  Respondent 
testified  at  the  hearing  before  Judge 
Bittner  that  in  answering  the  liability 
question  on  the  DEA  rene%val 
applications  regarding  whether  any 
adion  had  been  taken  against  a  state 
professional  license,  he  relied  upon  the 
advice  of  an  unidentified  DEA 
employee.  Respondent  was  not  able  to 
remember  the  name  of  the  person  with 
whom  he  spoke,  nor  the  position  of  the 
individual.  Again,  Respondent  did  not 
offer  any  evidence  to  corroborate  his 
assertion. 

The  Deputy  Administrator,  in  his 
discretion,  may  revoke  a  DEA  Certificate 
of  Registration  and  deny  any  renewal 
applications  if  the  registrant  "has 
materially  falsified  any  application  filed 
pursuant  to  or  required  by  this 

subchapter. 21  U.S.C.  824(a)(1). 

In  addition,  the  Deputy  Administrator 
may  also  revoke  a  I^A  Certificate  of 
Registration  and  deny  any  pending 
applications  for  registration  "if  he 
determines  that  the  issuance  of  such 
registration  would  be  inconsistent  with 
the  public  interest."  21  U.S.C.  823(f) 
and  824(a)(4).  A  request  for 
modification  of  registration  is 
considered  an  application  for 
registration  pursuant  to  21  CFR  1301.51. 

In  determining  whether  or  not  a 
registration  would  be  inconsistent  with 
the  public  interest,  the  Deputy 
Administrator  is  to  consider  the 
following  fadors  set  forth  in  21  U.S.C. 

823(0: 

( 1 )  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conduding  research  with 
resped  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufadure,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  condud  which  may 
threaten  the  public  health  and  safety. 
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In  considering  whether  revocation  of 
Respondent's  DEA  Certificate  of 
Registration  is  appropriate  under  21 
U.S.C  824(aKlJ,  the  Acting  Deputy 
Administration  finds  that  it  is 
undisputed  that  Ohio  denied 
Respondent's  application  for  a  license  to 
pradice  medicine;  that  New  York 
suspended  Respondent's  medical 
license;  that  in  1987,  Pennsylvania 
suspended  Respondent's  medical 
license  and  then  placed  it  on  probation; 
and  that  beginning  in  June  1994, 
Respondent's  Pennsylvania  medical 
license  was  suspended  for  nine  and  one 
half-months.  It  is  also  undisputed  that 
Respondent  answered  a  question  on 
both  his  1992  and  1995  applications  for 
renewal  of  this  DEA  registration 
indicating  that  no  action  had  ever  been 
taken  against  any  of  his  professional 
licenses. 

C£A  has  previously  held  that  in 
finding  that  there  has  been  a  material 
falsification  of  an  application,  it  must  be 
determined  that  the  applicant  knew  or 
should  have  known  that  the  response 
given  to  the  liability  question  was  false. 
See  Bobby  Watts,  M.D.,  58  FR  4699 
(1993);  Hebert  /.  Robinson.  M.D.,  59  FR 
6304  (1994). 

Like  Judge  Bittner,  the  Acting  Deputy 
Administrator  does  not  find  credible 
Respondent's  explanation  for  why  he 
did  not  disclose  the  loss  of  his  hospital 
privileges  in  Pennsylvania  on  his 
application  for  an  Ohio  medical  license 
which  resulted  in  the  denial  of  the 
application  and  the  subsequent  actions 
taken  against  his  New  York  and 
Pennsylvania  medical  licenses. 
Respondent  did  not  provide  any 
corroborating  evidence  that  the  hospital 
staff  in  Pennsylvania  agreed  to  remove 
any  reference  to  Respondent's  loss  off 
staff  privileges  if  he  resigned.  In 
addition,  the  Acting  Deputy 
Administrator  does  not  find  credible 
Respondent's  assertion  that  he 
incorredly  answered  the  liability 
question  on  his  DEA  renewal 
applications  because  some  unidentified 
DEA  employee  told  him  to  do  so. 
Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent  knew  or  should  have 
known  that  his  response  to  the  liability 
question  was  false  and  consequently, 
grounds  exist  to  revoke  Respondent's 
DEA  Certificate  of  Registration  pursuant 
to  21  U.S.C.  824(a)(1).  The  question  now 
becomes  whether  the  Acting  Deputy 
Administrator,  in  exerdsing  his 
discretion,  believes  that  revocation  is 
the  appropriate  sandion  in  light  of  the 
facts  and  drcumstancas  of  this  case. 
See,  Maitha  Hemndez.  M.D..  62  FR 
61,145  (1997). 


The  Acting  Deputy  Administrator 
concludes  that  revocation  is  warranted 
in  this  case.  Respondent  has  repeatedly 
failed  to  acknowledge  and  accept 
responsibility  for  his  falsifications  of  his 
applications.  Instead,  Respondent  tries 
to  blame  others  for  his  predicament. 
Respondent  contends  that  officials  of 
Warren  General  Hospital  and  county 
offidals  in  Pennsylvania  are  to  blame 
for  the  Ohio  Board  action;  that  the  fad 
that  Ohio's  adion  was  entered  in  the 
National  Practitioner  Databank  is  to 
blame  for  the  New  York  Board  action 
and  the  Pennsylvania  Board  action  in 
1987;  that  his  wife  is  to  blame  for  the 
1994  Pennsylvania  Board  action;  and 
that  the  ambiguity  of  the  liability 
question  and  an  unidentified  DEA 
employee  are  to  blame  for  his  incorred 
answer  on  the  DEA  renewal 
applications.  This  failure  to  accept 
responsibility  raises  serious  questions  as 
to  Respondent's  ability  to  accept  the 
responsibilities  inherent  in  a  DEA 
registration. 

m  considering  whether  gnnmds  exist 
to  deny  Respondent's  request  to  modify 
his  DEA  registration  and  to  revoke  the 
registration  piusuant  to  21  U.S.C.  823(f) 
and  824(a)(4),  it  should  be  noted  that 
the  fadors  specified  in  21  U.S.C.  823(f) 
are  to  be  considered  in  this  disjunctive. 
The  Deputy  Administrator  may  rely  on 
any  one  or  a  combination  of  those 
fadors,  and  give  each  fador  the  weight 
he  deems  appropriate,  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz.  Jr.,  M.D.,  54  FR  16.422  (1989). 

As  to  fador  one,  it  is  undisputed  that 
Respondent  is  currently  licensed  to 
practice  medicine  in  Pennsylvania  and 
therefore  authorized  to  handle 
controlled  substances  in  that  state. 

However,  as  Judge  Bittner  notes, 
"although  state  authorization  to  handle 
controlled  substances  is  a  necessary 
condition  for  Respondent's  registration 
with  DEA,  it  is  not  dispositive  of  the 
question  of  whether  his  continued 
registration  would  be  in  the  public 
interest."  Regarding  fedors  two  and 
four,  no  evidence  was  placed  in  the 
record  by  either  party  regarding 
Respondent's  experience  in  handling 
controlled  substances,  or  his 
compliance  with  applicable  laws 
relating  to  controlled  substances. 
Likewise  there  is  no  evidence  in  the 
record  that  Respondent  has  ever  been 
convicted  of  a  controlled  substance 
offense  as  referred  to  in  fador  three. 
However,  Respondent's  material 
falsification  of  his  1992  and  1995 
applications  for  renewal  of  his  DEA 
registration  are  clearly  significant  under 
fedor  five. 


The  Administrative  Law  Judge  found 
that  Respondent's  material  falsification 
of  these  applications,  as  well  as  his 
feilure  to  accept  responsibility  for  his 
actions  support  a  finding  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest  and 
therefore  revocation  of  his  DEA 
registration  is  appropriate.  Judge  Bittner 
also  recommended  that  denial  of 
Respondent's  request  for  modification  of 
this  registration  is  appropriate. 

Respondent  in  his  exceptions  argues 
that  Judge  Bittner  wrongly  ignored  and 
disallowed  some  of  Respondent's 
evidence.  The  Acting  Deputy 
Administrator  has  considered  all  of  the 
evidence  presented  at  the  hearing  in  this 
matter  and  agrees  with  Judge  Bittner's 
evidentiary  rulings.  Also  in  his 
exceptions.  Respondent  contends  that 
there  are  witnesses  available  to 
corroborate  his  version  of  events  and 
attempts  to  introduce  documents  into 
the  record  that  were  not  presented  at  the 
hearing.  The  Ading  Deputy 
Administrator  has  not  considered  this 
information  because  Respondent  has  not 
offered  any  explanation  as  to  why  he 
did  not  present  this  evidence  at  die 
hearing  in  this  matter.  In  addition. 
Respondent  argues  that  DEA  has 
admitted  that  the  question  on  its 
application  is  ambiguous  because  it  has 
since  modified  the  question  on  the 
application.  The  Acting  Deputy 
Administrator  concludes  that  the 
liability  question  on  the  applications  at 
issue  is  not  ambiguous.  The  fad  that 
DEA  has  since  modified  the  application 
does  not  support  a  conclusion  that  DEA 
has  admitted  otherwise.  Respondent 
also  asserts  that  his  registration  should 
not  be  revoked  because  "at  no  time  did 
I  try  to  deceive."  But,  as  the  Ading 
Deputy  Administrator  has  previously 
held,  a  registration  may  be  revoked 
whether  or  not  there  is  any  intent  by  the 
applicant  to  deceive.  See,  Martha 
Henandez.  M.D.,  62  FR  61,145  (1997). 
Finally,  Respondent  claims  that  "the 
crime  for  which  I  am  accused, 
condemned  and  sentenced  is  this  and 
only  this.  I  checked  the  wrong  box  on 
a  renewal  form  for  a  DEA  Certificate." 
The  Acting  Deputy  Administrator  finds 
that  Respondent's  attempt  to  minimize 
his  actions  is  further  support  for  the 
revocation  of  his  DEA  registration. 
Truthful  answers  to  the  liability 
questions  on  the  application  are 
extremely  important,  since  they  alert 
DEA  as  to  whether  further  investigation 
of  the  applicant  is  necessary.  See  Bobby 
Watts.  M.D.,  58  FR  46,995  (1993);  Ezzat 
E.  Majd  Pour,  M.D..  55  FR  47,547  (1990). 

The  Acting  Deputy  Administrator 
concludes  that  in  Ught  of  Respondent's 
material  falsification  of  his  applications 
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for  renewal  of  his  DEA  registration,  and 
his  persistent  attempts  to  blame  others 
for  his  predicament.  Respondent's 
request  to  modify  his  DEA  registration 
must  be  denied  and  his  DEA  Certificate 
of  Registration  must  be  revoked. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
CertiHcate  of  Registration  AW8019033. 
issued  to  Richard  S.  Wagner,  M.D.,  be 
and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  Dr.  Wagner's  request  to  modify  his 
registration,  and  any  pending 
applications  for  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  March  12, 
1998. 

Dated:  February  2. 1998. 
PMm-  F.  Gmden. 

Acting  Deputy  Administrator. 

|FR  Doc.  98-3217  Filed  2-9-98;  8:45  am) 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Pfopoaed  Infonnatlon  Collaction 
Racjueat  Submitted  tor  PiMic 
Comment  and  Racommendattoni; 
Procaduraa  for  Ciaaalfying  Labor 
SurpkiaAraaa 

ACTKM:  Notice. 


f:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A}).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  for 
Procedures  Classifying  Labor  Surplus 
Areas. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 


contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATE:  Written  comments  must  be 
submitted  on  or  before  April  13, 1998. 
Written  comments  should  evaluate 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used:  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

ADOWEtSES:  William  McGarrity.  U.S. 
Employment  Service.  Employment  and 
Training  Administration.  Department  of 
Labor  Room  N-4470.  200  Constitution 
Avenue..  N.W..  Washington.  DC.  20210. 
202-219-5185.  ext.  129.  (This  is  not  a 
toUrfree  number) 
SUPPt^MENTARY  INFORMATION: 

L  Background 

Under  Executive  Orders  12073  and 
10582.  the  Secretary  of  Labor  is  required 
to  classify  labor  surplus  areas  (LSAs) 
and  disseminate  this  information  for  the 
use  of  Federal  agencies.  Federal 
agencies  utilize  LSA  classifications  for 
various  purposes  including 
procurement  decisions,  food  stamp 
waiver  decisions,  certain  Small 
Business  loan  decisions,  as  well  as  other 
purposes  determined  by  the  agencies. 
The  LSA  listings  are  issued  annually, 
effective  October  1  of  each  year, 
utilizing  data  from  the  Bureau  of  Labor 
Statistics.  Areas  meeting  the  criteria  are 
classified  as  Labor  Surplus  Areas. 

The  Department's  regulations  specify 
that  the  Ciepartment  can  add  other  areas 
to  the  annual  LSA  listing  under  the 
exceptional  circumstance  criteria.  Such 
additions  are  based  upon  information 
contained  in  petitions  submitted  by  the 
State  emplojrment  security  agencies 
(SESAs)  to  the  national  office  of  the 
Employment  and  Training 
Administration.  These  petitions  contain 
specific  economic  information  about  an 
area  in  order  to  provide  ample 
justification  for  adding  the  area  to  the 
LSA  listing  under  the  exceptional 
circumstance  criteria.  An  area  is  eligible 
for  classification  as  an  LSA  if  it  meets 
all  of  the  criteria,  and  if  the  exceptional 


circumstance  event  is  not  temporary  or 
seasonal.  This  data  collection  pertains 
only  to  data  submitted  voluntarily  by 
States  in  exceptional  circumstance 
petitions. 

n.  Current  Actkms 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  Control  No.  1205-0207; 
There  is  no  change  in  burden. 

Type  (^Review:  Extension. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Titles:  Procedures  for  Classifying 
Labor  Surplus  Areas. 

OMB  Number:  1205-0207. 

Frequency:  On  occasion. 

Affected  Public:  States. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent: 


Hem 

States 

Annual 
hours 

Total 
hour 

Petitions 

52 

4 

208 

Estimated  Burden  Hours:  208. 

Total  Estimated  Cost:  $5,000.00. 

Conunents  submitted  in  response  to 
this  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  3, 1998. 
John  R.  Bercriy,  m. 
Director,  U.S.  Employment  Service. 
|FR  Doc.  98-3342  Filed  2-^-98:  8:45  am) 

MJJNQ  OOOC  4CM-W-M  ^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

Federal-State  Unemploymem 


Unemployment  Inaurance  Program 
Lettera  Interpreting  Federal 
Unemployment  Inaurance  law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC)  as 
part  of  its  role  in  the  administration  of 
the  Federal-State  UC  program.  These 
interpretations  are  issued  in 
'Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Security  Agencies.  The  UIPLs  described 
below  are  published  in  the  Federal 
Register  in  order  to  inform  the  public. 
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UIPL  08-98 

Federal  law  authorizes  withdrawals 
from  a  State's  unemployment  fund  only 
with  respect  to  an  individual's 
imemployment.  This  means  that 
payment  of  UC  from  the  State's 
unemployment  fund  is  limited  to 
periods  in  which  an  individual  has 
experienced  unemployment.  UIPL  08- 
98  is  issued  to  remind  the  States  that' 
their  UC  laws  must  contain  this 
limitation.  Whether  an  individual  is 
unemployed  depends  on  whether  the 
individual  has  suffered  a  loss  of  work — 
an  actual  reduction  in  hours  worked.  It 
is  not  sufficient  that  the  individual 
merely  have  reduced  earnings.  If  just 
wages,  and  not  also  hours  worked,  are 


used  as  a  measure  for  unemployment, 
then  it  is  possible  that  an  individual 
moving  from  a  high-  to  low-paying  job 
could  be  eligible  for  UC  without  having 
experienced  unemployment.  Thus,  each 
State's  law  must  contain  language  to 
prevent  payment  of  UC  to  individuals 
who  have  experienced  no 
unemployment  for  the  period  being 
compensated. 

UIPL  09-98 

UIPL  09-98  advises  States  of  the 
Department's  positicm  concerning  State- 
wide personnel  actions  such  as  hiring 
freezes,  shutdowns  and  furloughs.  The 
service  delivery  needs  of  the  UC 
program  must  first  be  taken  into 
account.  When  a  State  subjects  its  UC 


program  to  State-wide  personnel 
actions,  the  State  will  be  required  to 
address  how  its  workload  will  be 
handled  without  a  decline  in 
performance  and  demonstrate  it  has 
adequately  addressed  those  activities 
funded  by  Federal  dollars.  This  position 
is  consistent  with  one  of  the  basic 
purposes  of  the  "methods  of 
administration"  requirement  of  section 
303(a)(1)  of  the  Social  Security  Act— to 
assure  the  proper  and  prompt  delivery 
of  UC  services  to  claimants  and 
employers. 

Dated:  January  29,  1998. 
Raymond  J.  Ulialde. 

Acting  Assistant  Secretary  of  Labor. 

BtUMQCOOE  461»-a»^ 
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EaployMnt  and  Traininf  MrinlstraClon 
Unlilf«tfln.  O.C  20210 

CUSSIFICATIOi 
UI 

TEUL 

BATC 

xmoBzy  12,  19!S». 

DIKSCnVB 

to 

FROM 
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UNEMPLOYMENT  INSURANCE  PROGRAM  LETTER  NO.  08-98 
:   ALL  STATE  EMPLOYMENIV  SECURITY  AQfiNCIES 


s   GRACE  A.  KI 
Director 
Unemployment 


surance  Se 


Unemployroeirc  Compensation  (UC)  -  Payment  Only  for 
Periods  of  Unemployment 


1.  Purpose.   To  remind  States  that  Federal  law  limits  the 
payment  of  UC  to  periods  when  an  individxial  has  e3q>erienced 
xmemployment . 

2.  Rftf erencea .   Section  303(a) (5)  of  the  Social  Security  Act 
(SSA)  and  Sections  3304(a)(4)  and  3306(h)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) ;  Employment  and  Training 
Adminiatration  Glossary  of  Program  Terms  and  Definitions.  ET 
Handbook  No.  373  (Gloaaary) . 

3.  Background .   Since  the  inception  of  the  UC  program.  Federal 
law  has  authorized  withdrawals  from  a  State's  unenployment  fund 
only  with  respect  to  an  individual • s  unemployment .   Put  another 
way.  Federal  law  limits  the  payment  of  UC  to  periods  in  which  an 
individual  has  experienced  unemployment,  that  is,  an  actual 
reduction  in  hours  worked.   As  the  result  of  questions  arising 
from  a  review  of  a  State's  law,  this  UIPL  is  being  issued  to 
remind  all  States  that  their  laws  must  contain  this  limitation. 

This  UIPL  addresses  only  whether  an  individual  has  experienced   ^ 
unenqployment .   It  does  not  address  other  eligibility  conditions 
related  to  the  term  "unemployment"  such  as  able  and  available, 
requirements. 

4.  Discussion.   Section  3304(a)(4),  FUTA,  requires,  as  a 
condition  for  employers  in  a  State  to  receive  credit  against  the 


RESCISSIONS 

None 


EXPIRATION  DATS 
Continuing 
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Federal  tax,  that  State  law  provide  that: 

all  money  withdra%m  from  the  unenployment  fund  of 
the  State  shall  be  used  solely  in  the  payment  of 
unen^loyment  compensation,  exclusive  of  expenses 
of  administration,  and  for  refunds  of  sums 
erroneously  paid  into  such  fund.  ... 

Section  303(a)(5),  SSA,  contains  the  same  requirement  as  a 
condition  for  receiving  administrative  grants.  Section  3306(h), 
FUTA,  defines  compensation  as  "cash  benefits  payable  to 
individuals  with  respect  to  their  unemployment."  Thus,  Federal 
law  permits  withdrawals  from  a  State's  unemployment  fund  only 
with  respect  to  am  individual • s  "unemployment . " 

The  1935  Senate  Report  on  the  original  Social  Security  Act  also 
en^hasized  that  UC  may  be  paid  only  with  respect  to  an 
individual's  unen^loyment : 

Unemployment  con?>ensation  differs  from  relief  in 
that  payments  are  made  as  a  matter  of  right  not  on 
a  needs  b^sis,  but  only  while  the  %«orker  is 
involuntarily  unemployed.  .  .  .  Payment  of 
condensation  is  conditioned  upon  continued 
involuntary  unen^loyment .   [S.  Rep.  No.  628,  74th 
Cong.,  1st  Sess.  11  (1935).] 

On  January  31,  1939,  the  Social  Security  Board,  which  at  that 
time  had  Federal  jurisdiction  for  the  UC  program,  also  concluded 
that  unen5)loyment  must  exist  for  UC  to  be  payable: 

[Slince  .  .  .  any  benefits  paid  under  a  State  law 
must  be  paid  with  respect  to  unemployment,  a 
State's  plan  for  the  payment  of  partial  benefits 
must  safeguard  against  the  payment  for  reduced 
earnings  without  accompauiying  unemployment. 

Thus,  whether  an  individual  is  unemployed  within  the  meaning  of 
Federal  law  depends  on  whether  the  individual  has  suffered  a  loss 
of  work.   It  is  not  sufficient  that  the  individual  merely  have 
reduced  earnings. 

The  Department  uses  the  phrasei_'&pj*T-<^aal  benegjta^  to  describe  "UC 
of  less  than  the  full  weekly  benefit  amount  payable  to  a 
claimant . "   Partial  benefits  may  be  paid  for  a  period  of  "part-' 
total  unemployment"  when  an  individual  has  odd  jobs  or  subsidiary 
work  with  other  than  the  individual's  regular  employer,  or 


*This  and  the  definitions  of  "partial"  and  "part-total" 
unemployment  and  "full-time  week"  are  taken  from  the  Glossary, 
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"partial  unenqployment "  in  which  an  individual  i#orks  less  than 
regular  full-time  hours  for  his/her  regular  employer.   (Short- 
time  compensation  is  a  form  of  "partial  tinenqployment . " ) 

5.  Effect  on  State  laws.   State  laws  must  be  fashioned  so  as  to 
prevent  payment  of  UC  to  individuals  who  have  experienced  no 
unemployment  for  the  period  being  conqpensated .   Whether  a  payment 
of  partial  benefits  may  be  made  is  determined  by  whether  the 
individual  has  actually  esqperienced  unemployment.   If  wages  are 
used  as  the  only  surrogate  for  unemployment,  it  may  be  possible 
that  an  individual,  who  moves  from  a  high-paying  job  to  a  low- 
paying  job,  could  experience  no  uneoployBent,  or  even  see  hours 
worked  increased,  and  still  be  eligible  for  benefits.   To  avoid 
this.  State  law  must  contain  a  test  which  ensures  that  the 
individual  has,  in  fact,  experienced  unemployment. 

Generally,  States  provide  for  partial  UC  benefits  through 
provisions  of  State  law  which  specify  the  individual  mu6t  be 
"\menq>loyed. "  Usually  States  determine  if  the  individual  has 
worked  less  than  a  full-timie  week  where  "full-time  %feek*  means 
the  number  of  hours  or  days  per  week  currently  established  by 
schedule,  custom,  or  otherwise,  as  constituting  a  week  of  full- 
time  %iork  for  the  kind  of  service  an  individual  performs  for  an 
enqploying  unit. 

6.  Action  Required.   Bach  State  should  take  appropriate  action 
to  ensure  that  its  law  is  consistent  with  the  above  requirements. 

7.  Inauirififl.   inquiries  should  be  directed  to  the  appropriate 
Regional  Office. 
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U.    S.   Department  of  Labor 

Eaptoywnt  and  Training  Adainistratfon 

Uashifwton.  O.C.  20210 

CUSSIFICATION 
UI 

TEUL 

DATE 

January  12,  1998 

DIRECnVB 
TO 


SUBJECT 


UNfiNPLOYMENT  INSURANCE  PROGRAM  LETTER  NO.  09-98 
ALL  STATE  EMPLOYMENTy  SECURITY  Af^kNCIES 

GRACE  A.  KI        ^      "  ^ 

Director 

Unemployment 

Application >6f  State-Wid^  Personnel  Actions, 
including  Hiring  Freez^,  to  the  Unemployment 
Insurance  (UI)  Program 


1.   Purpose.  To  advise  states  of  the  Department's  position 
concerning  the  ai^lication  of  State-wide  personnel  actions 
such  as  hiring  freezes,  shutdo%ms  and  furloughs  to  the  UI 
program. 


2.   References 
Act  (SSA) . 


Section  303 (a) (1)  of  the  Social  Security 


3.  Background-  Due  to  state  budget  constraints,  some 
States  have,  in  the  past,  in^>osed  hirdLng  freezes,  furloughs 
and  other  actions  on  a  State-%#ide  basis.   These  actions  are 
usually  taken  during  economic  downturns  when  State  revenues 
decline  while  the  demand  for  UI  services  increases. 

State  UI  agencies  have  objected  to  being  siabjected  to  these 
State  fiscal  actions  on  the  basis  that,  because  Federal  UI 
greuits  may  only  be  used  for  UI  purposes,  there  are  no 
savings  to  the  State  budget.   The  Department  has  si^>ported 
the  UI  agencies  in  articulating  this  argument.   The 
Department  has  noted  that  these  actions  will  likely  have  a 
detrimental  effect  on  unemployed  workers  and  businesses  and 
result  in  decreased  performance  against  Federal  standards. 
Finally,  the  Department  has  noted  that,  since  the  amount  of 


V 

RBSCISSZONS 

None 

EXPIRATION  DXTB 
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Federal  funds  provided  to  a  State  takes  into  accoxint  the 
State's  workload.  Federal  funding  for  UI  increases  during 
do%mtums.   In  spite  of  these  objections,  the  UI  program  has 
been  subjected  to  these  fiscal  restrictions. 

As  a  result,  the  Department  has  re-examined  this  matter  to 
determine  whether  a  more  proactive  stance  may  be  taken  to 
assure  the  continued  delivery  of  UI  services  during 
dovmtums.   This  UIPL  is  issued  to  advise  States  of  the 
Department's  determination  and  its  basis  in  Federal  law. 

4.   Denartient '  fl  PoaJMon   Section  303  (a)  (1)  ,  SSA, 
requires,  as  a  condition  of  a  State  receiving  grants  for  the 
administration  of  its  UI  law,  that  State  law  provide  for-- 

Such  methods  of  administration  .  .  ^  as  are 
found  by  t-he  Secretary  of  Labor  to  be  _ 

reasonably  calculated  to  insure  full  payment 
of  uneo^loyment  compensation  when  due; 

One  of  the  basic  purposes  of  this  "methods  of  administra- 
tion" requirement  is  to  assure  the  proper  auid  prompt 
delivery  of  UI  services  to  claimants  and  en^jloyers. 
Therefore,  any  action  that  does  not  take  into  account  the 
service  delivery  needs  of  the  UI  program,  is  not  a  "method 
of  administration"  consistent  with  Section  303(a)(1),  SSA. 
This  position  applies  to  all  State-wide  personnel  actions, 
including  hiring  freezes,  shutdovms,  -furloughs,  across-the- 
board  staff  reductions,  and  any  process  that  serves  to  delay 
the  hiring  of  UI  staff  when  additional  staff  is  needed. 

When  a  State  subjects  the  UI  program  to  State -wide  personnel 
actions,  the  State  will  be  required  to  demonstrate  to  the 
Department  that  it  has  adequately  addressed  the  UI  program's 
needs.   These  needs  include  all  activities  funded  by  Federal 
dollars  -  payments,  determinations,  appeals,  integrity  and 
tax  functions,  etc.   The  State  will  be  required  to  address 
how  its  workload  will  be  handled  without  a  decline  in 
performance.   If  a  State  fails  to  show  that  its  actions 
adequately  take   into  account  the  needs  of  its  UI  program, 
then  the  action  is  not  an  acceptable  "method  of 
administration"  under  the  SSA  and  the  State's  entire  UI 
grant  could  be  at  risk.   Similarly,  if  State  performance 
declines  despite  the  State's  "showing"  that  program  needs 
have  been  considered,  then  the  action  may  not  be  an 
acceptable  "method  of  administration." 


The  Department  recognizes  that  there  may  be  situations  where 
hiring  freezes,  staff  reductions  or  other  personnel  actions 
taken  by  the  UI  agency  are  necessary.   For  example,  when 
iirorkload  decreases,  the  need  for  staff  decreases  and  the  UI 
agency  will  need  to  take  appropriate  action  to  assure  that 
only  amounts  necessary  for  the  proper  and  efficient 
administration  of  the  UI  program  are  expended  from  grant 
funds.   Since  these  actions  take  into  account  the  needs  of 
the  UI  program,  they  raise  no  isl^ue  under  Federal  law. 

5.  Action  Required.   State  agency  administrators  are 
requested  to  provide  this  UIPL  to  appropriate  staff. 

6.  Inquiries.   Direct  questions  to  your  Regional  Office. 


(FR  Doc  9S-3341  FUed  2-9-98;  8:45  am] 
MUMO  COOK  4S1».«-C 
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Aganqf  Infonnadon  ColtoclkNi 
Acllvtttosc  Subfutosion  foe  OMB 
Rwww!  ComnMfit  Rw|iMSt 

AOeCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 


\rrf:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
OATn:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  March  12.  1998  to  be 
assured  of  consideration. 
ADOWIUCa:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs.  QtRce  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA.  Washington.  DC 
20503. 

POM  FUimCR  MFOMMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
eoilection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
£ax  number  301-713-6913. 
aUPnjMENTARY  MRMMATKM:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).-NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  August  19,  1997  (62  FR  44151).  No 
comments  %vere  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  Pertaining  to  Military 
Servica. 

OMB  number:  3095-0029. 


Agency  form  number:  Standard  Fonn 
(SF)  180  and  NA  Form  13075. 

Type  of  review:  Regular. 

Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
713,400. 

Estimated  time  per  response:  5 
minutes  for  the  SF  180  and  NA  Form 
13075. 

Frequency  of  response:  On  occasion 
(when  respondents  wish  to  request 
information  from  military  service 
records). 

Estimated  total  annual  burden  hours: 
207.689  hours. 

Abstract;  Individuals  and  interested 
public  and  private  sector  agencies  write 
to  the  National  Personnel  Records 
Center  (NPRC)  to  request  information 
from  military  service  records,  using 
letters  or  Standard  Forms  180.  Request 
Pertaining  to  Military  Records.  NPRC 
uses  the  information  provided  in  letters 
and  on  Standard  Forms  180  to  locate 
requested  records  or  information.  In 
cases  where  the  information  provided 
by  requesters  is  not  sufficient  to  locate 
requested  records  or  information,  NPRC 
asks  requesters  to  furnish  additional 
information  on  NA  Forms  13075, 
Questionnaire  About  Military  Service.  A 
major  fire  at  NPRC  on  July  12, 1973, 
destroyed  a  number  of  military  service 
records.  If  requests  involve  records  or 
information  that  may  be  from  records 
that  were  lost  in  the  fire,  NPRC  also  asks 
requesters  to  complete  NA  Forms  13075, 
so  that  NPRC  can  search  alternative 
sources  to  reconstruct  basic  military 
service  data. 

Dated:  February  3. 1998. 
L.  Reynolds  Cahooa, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
(FR  Doc.  98-3338  Filed  2-9-W:  8:45  am] 
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NATIOHAL  SKILL  STANDARDS 
BOARD 

Notics  of  Open  MMdng 

AOENCY:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Title  V,  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
%vill  serve  as  a  catalyst  and  be 
responsible  for  the  development  and 
implementation  of  a  national  system  of 
voluntary  skill  standards  and 
certification  through  voluntary 
I}artner8hip  which  have  the  full  and 


balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups. 

Time  and  Place:  The  meeting  will  be 
held  frx>m  8:30  a.m.  to  approximately 
1:30  p.m.  on  Friday,  February  20, 1998 
in  the  Hampton  Room  of  the  Omni 
Shoreham  Hotel  located  at  2500  Calvert 
Street,  NW,  Washington,  DC  20008. 

Agenda:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  on  the 
Board's  Strategic  Plan:  updates  &t>m  the 
Board's  committees;  and  presentations 
from  the  new  Convening  Groups 
representing  the  following  industries: 
Finance  &  Insurance;  Restaurants, 
Hotels,  k  Hospitality;  Construction: 
Education  k  Training;  and 
Communications,  Entertainment,  k 
Information. 

Public  Participation:  The  meeting, 
from  8:30  a.m.  to  1:30  p.m.,  is  open  to 
the  public.  Seating  is  limited  and  will 
be  available  an  fint-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities 
should  contact  Pat  Warfield  at  (202) 
254-8628.  if  special  accommodations 
are  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Marshall,  Manager  of  Program 
Operations  at  (202)  254-8628. 

Signed  at  Washington,  D.C,  this  4th  day  of 
February,  1996. 

EdteWaat. 

Executive  Director,  National  Skill  Standards 

Board. 

(PR  Doc  98-3343  Filed  2-9-98;  8:45  am] 


NUCLEAR  REGULATORY 

Agancy  Information  Coll«ction 
ActivitiM:  Propo— d  Coll«ctlon; 
ConmiMit  ItaquMt 

AOBCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  19.  "Notices, 
Instructions,  and  Reports  to  Workers: 
Inspection  and  Investigations" 

2.  Current  OMB  approval  number: 
3150-0044 
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3.  How  often  the  collection  is 
required:  As  necessary  in  order  that 
adequate  and  timely  reports  of  radiation 
exposure  be  made  to  individuals 
involved  In  NRC-licenaed  activities. 

4.  Who  is  required  or  asked  to  report: 
Lioenaees  authorized  to  receive,  possess, 
use,  or  transfer  material  licensed  by  the 
NRC 

5.  The  number  of  annual  respondents: 
280 

6.  The  number  ofhovas  needed 
armually  to  ccunplete  the  requirement  or 
request:  39,918  (approximately  34,566 
reporting  hours — an  average  of  5 
minutes  per  response,  and  5,352 
recordkeeping  houre— an  average  of  18 
hours  per  record  keeper) 

7.  Ahstract:  Title  10  of  the  Code  of 
Federal  Regulations,  Part  19,  reqiures 
licensees  to  advise  %vorkers  on  an 
annual  basis  of  any  radiation  exposure 
they  may  have  received  as  a  result  of 
hniC-licensed  activities  or  when  certain 
conditions  are  met.  These  conditions 
apply  diuing  termination  of  the 
Ymtker's  employment,  at  the  request  of 
a  worker,  former  worker,  or  when  the 
worker's  employer  (tiie  NRC  licensee) 
must  report  radiation  exposure 
information  cm  the  worker  to  the  NRC. 
Part  19  also  establishes  requirements  for 
instructi(HU  by  licensees  to  individuals 
participating  in  licensed  activities  and 
options  available  to  these  individuals  in 
connection  with  Commission 
inspections  of  licensees  to  ascertain 
compliance  with  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Title  n  of  the  Energy  Reorganization  Act 
of  1974,  and  regulations,  orders  and 
licenses  thereunder  regarding 
radiological  woiiung  conditions. 

The  worker  should  be  informed  of  the 
radiation  dose  he  or  she  receives 
because:  (a)  that  information  is  needed 
by  both  a  new  employer  and  the 
individual  when  the  employee  changes 
jobs  in  the  nuclear  industry;  (b)  the 
individual  needs  to  know  the  radiation 
dose  received  as  a  result  of  an  accident 
or  incident  (if  this  dose  is  in  excess  of 
the  10  CFR  Part  20  limits)  so  that  he  or 
she  can  seek  coimseling  about  future 
work  involving  radiation,  medical 
attention,  or  both,  as  desired;  and  (c) 
since  long-term  exposure  to  radiation 
may  be  an  adverse  heahh  factor,  the 
individual  needs  to  know  whether  the 
accumulated  dose  is  being  controlled 
within  NRC  limits.  The  woiicer  also 
needs  to  know  about  health  risks  bom 
occupational  exposure  to  radioactive 
materials  or  radiation,  precautions  or 
procedures  to  minimize  exposure, 
woriier  responsibilities  and  options  to 
report  any  licensee  conditions  which 
may  lead  to  or  cause  a  violation  of 
Conunission  regulations,  and  individual 


radiaticm  exposure  reports  which  are 
available  to  him. 

Submit,  by  April  13, 1998,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
infcmnation  collection  be  minimized, 
including  the  use  of  automated 
collecticm  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Stiwt.  NW  (lower  level), 
Washington,  E)C.  OMB  clearance 
packages  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nn:.gDv)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  pageeite  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33. 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSlONRC.GOV, 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  February,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Branda  Jo.  Shdtoo, 

NBC  Clearance  Ofpcar,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc  98-3271  Filed  2-9-98;  8:45  am] 

BMJJNQ  COOC  7M»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nee.  5fr-317  and  50-3iq 

Baltimore  Qas  A  Electric  Company 
(Calvert  CliffS  Nudaar  Power  Plant. 
Units  1  and  2);  Exemption 

I 

■The  Baltimore  Gas  &  Electric 
Company  (BGE  or  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69,  which 
authorize  operation  of  the  Calvert  CUffs 
Nuclear  Power  Plant,  Units  1  and  2  (the 
facilities),  respectively.  The  license 
provides,  among  other  things,  that  the 
facilities  are  subject  to  ail  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 


or  the  Commission)  now  or  hereafter  in 
effiact. 

The  facilities  are  pressurized-water 
reactors  located  at  the  licensee's  site  in 
Calvert  County,  Maryland. 

The  Ucensee  is  implementing  an 
upgrade  to  the  existing  Calvert  Cliffs 
Unit  1  emergency  diesel  generator  (EDG) 
IB  during  the  upcoming  Unit  1 
refueling  outage  (RFO-14).  RFO-14  is 
scheduled  to  commence  on  April  3, 
1998,  and  is  expected  to  be  completed 
in  early  June  1998.  To  support  the 
upgrade,  the  licensee  has  identified  one 
temporary  exemption  reqiiired  at  this 
time.  The  exemption  is  specified  below. 

n 

The  Code  of  Federal  Regulations  at  10 
CFR  Part  50,  Appendix  A,  General 
Criterion  2  (GDC-2)  requires  that 
structures,  systems,  and  components 
important  to  safety  be  designed  to 
withstand  the  effects  of  natural 
phenomena,  such  as  tornadoes,  without 
the  loss  of  capability  to  perform  their 
safety  functions. 

The  licensee  has  requested  the 
temporary  exemption  from  GDC-2 
becaiue  of  the  plaimed  upgrade  of  the 
Unit  1  EDG  IB.  The  effort  will  require 
temporary  removal  of  two  steel  doors, 
which  will  expose  the  out-of-service 
Unit  1  EDG  IB  and  the  operating  Unit: 
2  EDGs  2A  and  2B,  as  well  as  the 
support  systems  for  the  out-of-service 
Unit  1  EDG  IB  and  the  operating  Unit 
2  EDGs  2A  and  2B.  Unit  2  EDGs  2A  and 
2B  must  be  operable  to  support  the 
operation  of  Unit  2.  These  EDGs  require 
protection  from  the  effects  of  missiles, 
generated  by  natural  phenomena. 

The  licensee  indicates  that  the  steel 
missile  doore  will  be  removed  four 
times  during  RFO-14;  only  one  door 
will  be  removed  at  a  time.  The  licensee 
estimates  that  each  of  the  missile  door 
removals  will  take  less  than  24  hours, 
which  will  result  in  a  total  removal  time 
of  about  100  houES  during  the  scheduled 
60-day  outage. 

The  licensee  is  providing 
compensatory  action  to  ensure  the  safa 
of>eration  of  Unit  2,  for  the  short  periods 
that  the  steel  missile  doors  will  be 
removed.  To  cover  all  severe  weather 
conditions,  as  defined  in  the  plant  site 
Emergency  Response  Plan 
Implementing  Procedures  3.0, 
Attachment  17,  a  concerted  effort  will 
be  made  to  reinstall  the  missile  doors  if 
a  tornado  or  a  hurricane  watch  is  issued 
or  if  sustained  winds  are  predicted  to  be 
greater  than  50  miles  an  hour  at  the  site. 
When  the  missile  shield  is  removed,  it 
is  left  connected  to  the  crane  used  to 
remove  it.  A  crane  operator  remains  at 
the  crane  controls  during  the  time  the 
missile  shield  is  removed.  In  addition  to 
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the  crane  operator,  three  people  are 
used  to  handle  the  movement  of  the 
shield  and  fasten  it  in  place.  These 
people  are  drawn  from  the  crew 
woiUng  on  the  diesel  upgrade  since  the 
shield  is  removed  only  when  they  are 
working  in  the  area.  The  time  required 
to  reinstall  the  missile  shield  is 
approximately  1  hour  and  15  minutes. 
Inis  time  includes  30  minutes  to  45 
minutes  to  move  and  position  the 
shield,  and  30  minutes  to  completely 
torque  a  minimum  of  13  bolts  to  hold 
it  in  place.  The  installation  time  is 
considered  sufficient  since  plant 
procedures  require  that  the  missile 
shield  be  reinstalled  on  an  adverse 
weather  watch,  rather  than  waiting  until 
a  warning  is  issued.  The  only  factor  that 
would  impede  the  reinstallation  of  tlML 
missile  doora  would  be  the  safety  of  tne 
individuals  performing  the 
reinstallation.  The  licensee  has  also 
stated  that  the  missile  doon  between 
the  EDG  IB  room  and  the  EDG  2A  room 
is  a  fire  barrier  but  not  a  flood  barrier. 
The  fire  barrier  will  be  breeched  when 
the  door  is  removed  to  pass  EDG  parts 
through.  Plant  procedures  require  a  fire 
watch  if  any  fire  barrier  is  to  remain 
open.  The  procedures  will  be  followed 
fiom  the  time  the  door  is  removed  until 
it  is  replaced. 

Considering  the  existing  design 
faatures  and  the  compensatory  measures 
proposed  by  the  licensee,  the  likelihood 
of  damage  to  the  exposed  EDGs  and  the 
support  systems  fircnn  postulated 
missiles  generated  by  natural 
phenomena  is  minimal  for  the  short 
periods  that  the  protective  doors  will  be 
removed.  Also,  on  the  basis  of  the 
compensatory  measure  provided, 
reasonable  assurance  e;dsts  that  the 
ability  to  reinstall  the  missile  doan  will 
be  maintained  during  any  severe 
weather  tliat  could  result  in  airt>ome 
missiles.  Therefore,  there  is  reasonable 
assurance  that  the  proposed  GOC-2 
exemption  will  present  no  undue  risk  to 
public  health  and  safety. 

m 

The  Commission  has  determined, 
pursuant  to  10  CFR  50.12(a).  that  special 
circumstances,  as  set  forth  in  10  CFR 
50.12(aK2)(v),  exist.  The  exemption 
would  provide  only  temporary  reUef 
from  the  applicable  regulation  (QX>2). 
The  exemption  is  requested  for  a 
specific  period,  after  which  the  tKility 
would  again  be  in  conformance  with  all 
the  requirements  of  GDC-2.  The 
licensee  has  made  good  faith  efforts  in 
considering  alternatives  to  the 
exemption  request  and  has  concluded 
that  without  the  subject  exemption,  the 
EDG  upgrade  can  only  be  conducted 
when  both  units  are  shut  down. 


On  the  basis  of  this  information  and 
review  of  the  licensee's  submittal,  as 
siunmarized  in  the  Safety  Evaluation, 
the  NRC  sUfT  conchides  that  the 
likelihood  of  unacceptable  damage  to 
the  exposed  portions  of  the  operable 
EDGa  and  support  systems  as  a  result  of 
weather-induoad  missiles  during  short- 
duration  exposures  in  the  exemption 
period  is  low. 

On  the  basis  of  the  low  probebility  of 
the  occurrence  of  tmaoceptable  events, 
coupled  with  the  compensatory  measure 
to  which  the  licensee  has  committed, 
the  NRC  staff  finds  the  proposed 
exemption  from  GDCr-2  to  be 
acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12.  the  subiect  exemption  is 
authorized  by  law.  %irill  not  present  an 
undue  risk  to  pubUc  health  and  safiety. 
and  is  consistent  with  the  common 
defense  and  security.  The  Commission 
further  determines  that  special 
circumstances,  as  provided  in  10  CFR 
50.12(a)(2Mv).  are  present  that  justify  the 
exemption;  namely,  that  the  exemption 
would  provide  only  temporary  relief    ^ 
from  the  applicable  regulations  and  that 
the  licensee  has  made  good  feith  efforts 
to  comply  with  the  regulations. 

Therefore,  the  Commission  hereby 
approves  the  following  exempticm: 
Calvert  Cliffs  Nuclear  Power  Plant. 
Units  1  and  2.  may  operate  without 
conforming  to  the  requirements  of  GDC- 
2  as  they  apply  to  the  exposed  portions 
of  the  Unit  2  EDGs  2  A  and  2B  and  the 
support  systems  for  the  EDGs,  providing 
that  the  compensatory  measure,  as 
described  herein,  is  in  place  for  the 
period  of  the  exemption. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  the  above  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (62  FR  114). 

The  subject  Unit  No.  1  EDG  IB 
upgrade  GDC-2  exemption  is  effective 
bx)m  the  date  of  issuance  through  July 
31,  1998. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
Saorael  |.  CeUiaa. 

Dimctor.  Ofpce  of  Nuclear  Reactor 

Regulation. 

(FR  Doc  9»-3272  Filed  2-9-9«:  8:45  ami 
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(DooiMl  Noa.  60-889, 80-270,  and  S&-2t7I 

Duke  Energy  Corporation;  Notice  of 
MmsKierMion  or  nauenoe  oi 
funenonienis  n  racMiy  upeming 
LicenMe,  PropoMd  No  8ignMcant 
iwiMua  vonnoeiauuii  ueiaiiiNiiBuuii, 
and  Opportuntty  for  a  HMrtng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38. 
DPR-47.  and  I^R-55.  issued  to  the 
Duke  Energy  Corporation  (the  licensee), 
for  operation  of  the  Oconee  Nuclear 
Station.  Units  1.  2.  and  3.  respectively, 
located  in  Seneca.  South  Carolina. 

If  approved,  the  propoaed 
amendments  would  amend  the  Oconee 
Nuclear  Statioo.  Units  1.2,  and  3 
Tedmical  Spedfications  (TS)  to  revise 
the  present  wording  used  to  specify 
refueling  outage  surveillances  to 
indicate  that  the  surveillances  are  to  be 
performed  on  an  18-month  frec^uency. 

The  original  Oconee  TS  reqmred  that 
certain  surveillances  be  performed 
annually  and.  therefore,  were  not 
constrained  to  performance  with  a  unit 
in  the  refueling  condition.  As  a  result, 
the  licensee  has  not  interpreted  a 
siuveillanca  that  is  specified  to  be 
performed  at  refueling  outage  frequency 
as  meaning  that  the  unit  must  be  in  a 
refueling  outage  to  satisfy  the 
requirement,  llierefore.  some 
surveillances  s{>ecified  at  a  refueling 
outage  frequency  were  performed  at 
times  other  than  during  a  refueling 
outage.  In  discussions  with  the  NRC 
staff  on  January  29. 1998,  the  licensee 
was  infcHined  of  the  staff's 
interpretation  of  Oconee's  TS  that    ■ 
concluded  any  surveillance  that  was 
specified  to  be  performed  during 
refueling  outages  must  be  performed 
with  the  unit  in  a  refueling  outage. 
Thus,  any  surveillances  pcnformed  at 
po%ver,  in  past  forced  outages,  or  during 
planned  shutdowns,  would  not  satisfy 
the  TS  requirements.  The  licensee  then 
immediately  began  to  evaluate  the 
impact  of  the  staff's  literal  interpretation 
of  the  TS.  On  January  30. 1998.  the 
licensee  confirmed  that  certain 
surveillances  had  been  performed  at 
times  other  than  during  a  refueling 
outage  and  that  implementation  of  the 
staff's  interpretation  of  the  surveillances 
designated  in  the  TS  as  "refueling 
outage"  would  result  in  exceeding  the 
time  constraints  allowed  in  the  TS  and. 
in  accordance  with  TS  3.0.  would  result 
in  the  forcsd  shutdown  of  Units  2  and 
3  and  interfere  «vith  the  planned  startup 
of  Unit  1.  However,  the  Ucensee 


determined  that  all  surveillances  that 
are  presentiy  required  to  be  pcnfnmed 
during  refueling  outages  have  been 
performed  within  the  required  interval 
(22.5  months),  even  though  some  have 
been  performed  with  the  unit  in  a 
condition  other  than  a  refrieling  outage. 
Thus,  the  surveillance  interval 
requirements  have  been  satisfied. 

When  these  findings  were  discussed 
with  the  staff  on  January  30. 1998.  a 
Notice  of  Enforcement  Discretion  was 
issued  verbally  on  January  30. 1998.  to 
exercise  discretion  not  to  enforce 
compliance  with  TS  3.0  for  these 
surveillances  for  the  period  from  3:30 
p.m.  on  January  30. 1998.  imtil  issuance 
of  the  related  amendments.  The  request 
for  license  amendments  was  submitted 
by  letter  dated  February  2, 1998.  Since 
the  proposed  amendments  are  designed 
to  complete  the  review  process  and 
implement  the  proposed  TS  changes, 
pursuant  to  the  NRC's  policy  regarding 
exercising  discretion  for  an  operating 
facility  set  out  in  Section  VII.c  of  the 
"General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement         — 
Actions"  (Enforcemmt  Policy). 
NUREG-1600.  and  be  effective  for  the 
period  until  the  issuance  of  a  related  TS 
amendment,  these  circumstances 
require  that  the  amendments  be 
processed  under  exigent  circumstances. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fiiom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFH 
50.91(a).  the  licmisee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and 
has  been  determined  to  involve  no  significant 
hazards,  in  that  operation  of  the  fiacility  in 
accordance  with  the  proposed  amendment 
would  not: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  will  revise  the 
surveillance  requirements  for  selected 
surveillances  which  have  a  rehieling  outage 
surveillance  frequency  with  a  miiyiimiin 
interval  of  22  montlis  and  15  days.  The 
proposed  diange  wrill  replace  the  refueling 
outage  requirement  with  a  comparable 
requirement  to  perform  the  surveillance 
every  18  months  which  has  a  maximum 
interval  of  22  months  and  15  days.  The 
proposed  change  does  not  increase  the 
maximum  interval  between  surveillances  and 
does  not  change  any  surveillance  acceptance 
criteria.  Thus,  the  probebility  and 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantfly] 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  the  accidents 
previously  evaluated? 

No.  Since  the  proposed  change  does  not 
increase  the  maximum  interval  between 
surveillances  and  does  not  change  any 
surveillance  acceptance  criteria,  a  new  or 
difforent  kind  of  accident  from  the  accidents 
which  were  previously  evaluated  will  not 
occur. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  margin  of  safety  ¥rill  not  be 
significantly  reduced  by  this  amendment 
request  because  the  maximum  interval 
betureen  the  surveillances  and  the 
surveillance  acceptance  criteria  are  not 
changed.  Thus,  the  operability  of  the  plant 
equipment  and  systems  will  be  verified 
within  the  same  surveillance  interval  and  to 
the  same  acceptance  criteria. 

Duke  has  concluded  based  on  the  above 
infmnation  that  there  are  no  significant 
hazards  involved  in  this  amendment  request 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff    ~ 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Conmiissionas  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  maldng  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 


determination  vrill  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  tiiis  action,  it  will 
publish  in  the  Fednal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  %vill 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatcuy 
Commission.  Washington.  DC  20555- 
0001,  and  should  dte  the  publication 
date  and  page  number  of  this  Fwleral 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  wori^days. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Doaunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disctissed  below. 

By  March  12, 1998.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library.  501  West  South  Broad 
Street,  Walhalla,  Soutii  Carolina.  If  a 
request  for  a  hearing  or  i>etition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
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%vith  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  undw  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  in  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  thoae  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  bets  or  expeft  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  considaration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Thoee  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  aqy 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expintion  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  considsFBtion.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazanls  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  eSisctive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendm«it. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff, 
may  be  delivered  to  the  CtmunissicHi's 
Public  Doctmient  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commissioa, 
Washington.  DC  20555-0001,  and  to  Mr. 
).  Michael  MoCarry,  m,  Winston  and 
Strawn,  1200  17th  Street.  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  2, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Doaunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  document  room,  located  at 
the  Oconee  County  Library.  501  West 
South  Broad  Street,  Walhalla,  South 
Carolina. 

Dated  at  Rockville.  Maryland,  this  Sth  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBuSB, 

Senior  Profect  Manager,  Protect  Directorate 
0-2,  Division  of  Reactor  Protects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
iFR  Doc  9ft-3270  Filed  2-«-98:  8:45  am] 
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SunaMfw  Act  MMtino 

AOENCY  HOUMIQ  THE  MEETMQ:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  oi  February  9, 16, 23,  and 
March  2, 1998. 

PUkCE:  Commissioner's  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSOERED: 
Week  of  February  9 

There  are  no  meetings  the  week  of 
February  9. 

Week  ofFebmary  16— Tentative 

Wednesday,  February  18 

2:00  p.m. — Briefing  on  Investigative 
Matters  (aosed— Ex.  5  ft  7). 

Thursday,  February  19 

9:30  a.m. — Meeting  with  Northeast 
Nuclear  on  Millstone  (Public 
Meeting)  (Contact:  Bill  Travers. 
301-415-1200). 

12KX)  m.— Affirmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  February  23— Tentative 

There  are  no  meetings  the  week  of 
February  23. 

Week  of  March  2— Tentative 

There  are  no  meetings  the  week  of 
March  2. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meeting 
call  (Recording)— (301)  415-1292. 
Contact  Person  for  more  inframation: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http-7/www.nrc.gov/SECY/sm)/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscaibers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  ccmtact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnic.gov  or 
dkwOnrc.gov. 
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Dated:  February  2. 1998. 
)AniliamM.mil.Ir., 

Secy.  Ttaddng  Officer,  Office  of  the  Secretary. 
[PR  Doc  98-3464  Filed  2-6-98;  8:45  am] 


RAILROAD  RETIREMENT  BOARD 
rTvpoewi  uMwcnorii  wonifneni 


SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2HA)  of 
the  Paperwrnk  Raduction  Act  of  1995 
which  provides  c^portunity  far  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RKB)  wiU  pubUah  periodic 
summaries  of  proposed  d^  coUections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  fcH*  the  propw  performance  of 
the  functions  of  the  agency,  including 
Mfhether  the  information  has  practical 
utility;  (b)  the  eocuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  infbrmatian;  (c)  wajrs  to  mhanoe 
the  quality,  utility,  and  clarity  of  the 
infennatiaa  tabe  collected;  and  (d) 
wa]fs  to  minimiae  die  burden  related  to 
the  collection  of  infbnnatian  on 
respondents,  including  the  use  of 
autranated  odlection  tedmiques  or 
other  forms  of  infonnation  technology. 

Title  tuid  purpose  of  information 
collection:  Placement  Sendee;  OiAB 
3220-0057.  Section  12(i)  of  die  Railroad 
Unemployment  Insurance  Act  (RUIA), 


authorizes  the  Railroad  Retirement 
Board  (RRB)  to  establish,  nmintithi,  and 
operate  fiee  employment  offices  to 
provide  claimants  for  unemployment 
benefits  with  job  {riaoement 
opportunities.  Section  704(d)  of  the 
Riegional  Raihroad  Reorganization  Act  of 
1973,  as  amended,  and  as  extended  by 
the  consolidated  Omnibus  Budget 
Recondliaticm  Act  of  1985.  required  the 
RRB  to  maintain  and  distribute  a  list  of 
railroad  job  vacancies,  by  class  and 
craft,  based  on  infioRnation  furnished  by 
rail  cairiOTS  to  the  RRB.  Although  this 
requirement  under  the  law  expired 
efifective  August  13, 1987,  the  RRB  has 
continued  to  obtdn  this  informaticm  in 
keeping  %vith  its  employment  service 
responsibilities  undtar  Section  12(k)  of 
the  RUIA.  Application  procedures  for 
the  job  placement  program  are 
prescribed  in  20  CFR  325.  Tlie 
procedures  pertaining  to  the  RRB's 
obtaining  and  distributing  job  vacancy 
repmts  furnished  by  rail  curiera  are 
described  in  20  CFR  346.1. 

The  RRB  utilizes  six  forms  to  obtain 
informaticm  needed  to  carry  out  its  job 
placement  responsibilities.  Fonn  ES-2, 
Supplonental  bifonnation  for  Central 
Register,  is  used  by  the  RRB  to  obtain 
information  needed  to  update  a 
computerised  central  registw  of 
separated  and  furiougbed  railroed 
employees  availaUe  for  empfoyment  in 
the  railroad  industry.  FcHm  ES-20a, 
Notice  of  Empfojrment  Referral  and 
Form  ES-20b,  hfotioe  of  Employment 


Referral  (Employer),  are  used  by  the 
RRB  to  refer  imemployed  railroad 
employees  to  local  nnployers  (railroad 
and  nonrailroad).  Form  ES-21,  Referral 
to  State  Employment  Service,  and  ES- 
21c,  Report  of  State  Employment 
Service  Office  are  used  by  the  RRB  to 
provide  placement  assistance  for 
unemployed  railroad  employees 
through  arrangements  with  State 
Employment  Service  offices.  Form  Ul- 
35,  Field  Office  Record  of  Claimant 
Interview,  is  used  primarily  by  RRB 
Field  Office  staff  to  conduct  in-person 
interviews  of  claimants  for 
imemployment  benefits.  Completion  of 
these  ficnms  are  required  to  (rfitain  or 
maintain  a  benefit  The  RRB  proposes  to 
revise  all  of  the  forms  to  incorporate 
language  required  by  the  Paperwork 
Reifaiction  Act  of  1995.  Minor  editnial    • 
and  formatting  changes  are  also  being 
proposed. 

In  addition,  the  RRB  also  collects  job 
vacancy  infonnation  received 
voluntarily  from  railroad  employers 
(currentiy  OMB  3220-0122,  Railroad  )ob 
Vacancies).  The  RRB  pn^rases  to  merge 
the  Railroad  Job  Vacancies  information 
collection  into  the  Placement  Service 
information  collection.  Kfinor 
nonburden  impacting  changes  are  being 
proposed  to  the  Railroad  }db  Vacancies 
pcution  of  the  information  collection. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
.burden  far  this  collection  is  as  follows: 


Form  nunitwr(s) 


Annual  re- 


(I 
t) 


Burden 
(hours) 


ESn2  .»..„._..>.......-._..__««. . 

ES-ZOb 

ES-21C 

U»-36  (ioiMrBon)  

UI-36  (by  mel) 

Reiread  Job  Vacancies  Report 

Toi^ 


7,500 
2,000 
2^000 

1,250 

9,000 

1,000 

7S0 


025 
0.75 
0^ 

ass 

1^ 

7.00 

lOSO 

10.00 


31 

25 

17 

40 

31 

1.0S0 

175 

125 


27,000 


1,494 


ADCmOMAL  SronMATIOM  OR  OOMMBITS: 
To  request  more  infonnation  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
'  supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comm«its  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  North  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 


should  be  received  within  60  dayS  of 

this  notice. 

CkockllfisRwa. 

Oearanoe  Officer. 

(FR  Doc  98-3222  Filed  2-»-M:  8:45  am) 


SECURmES  AND  EXCHANGE 
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SaN-RaguMory  Organizattons;  Notice 
or  rang  ano  aianaaHaa  Bnaciivanaaa 
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("Act").*  notice  is  hereby  given  that  on 
January  20. 1998.  the  Boston  Stock 
Exchange,  Inc.  ("Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  the  proposed  rule  as 
described  in  Items,  I,  U  and  m  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.'  The 
Gsmmission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 

I.  Setf-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Role  Change 

The  Exchange  seeks  to  modify  its  rule 
regarding  losses  sustained  by  members 
as  a  result  of  their  use  of  the  Boston 
Exchange  Automated-Surveillance 
Monitoring  System. 

n.  Self-Regulatory  Oif anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  simimaries, 
sat  forth  in  sections,  A.  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  bring  the  Exchange's  BEAM 
system  within  the  purview  of  Chapter 
XXXm.  Section  7  (BEACON  Liability). 
This  section  disclaims  Exchange 
liability  for  losses  related  to  the 
BEACON  system,  from  which  the  BEAM 
system  receives  its  data  "feed."  Whereas 
losses  related  to  the  BEACON  system 
are  determined  by  the  appearance  of  an 
order  on  the  Member  Firm  Interface 
Safe- Store  file.  BEAM  related  losses  are 
assessed  directly  to  the  affected  member 


MSU.S.C7a*(b)(l). 

'  Sm  \mm  fnxB  TbomM  Frain.  Staff  Attarnfly. 
Exchang*.  to  Kwin  Ehrlich.  Attomay.  Division  of 
Markat  Ragulation.  Commisiion.  dated  January  20. 
1990  ("Amandmanl  No.  1").  The  Exchange 
originally  submitted  the  propoMi  on  October  6, 
1997  However.  Amendinent  No  1.  which  is  a 
substantive  amendment,  reairicts  the  scope  of  the 
filing  by  limiting  the  Exchange's  BEAM-related 
disclaimer  to  instances  involving  a  member  or 
member  organization's  reliance  on  the  Boston 
Exchange  Automated  Communication  Order- 
routing  Network  ("BEACON  ")  data  feed  to  the 
Boetoo  Exchange-Automated  Monitoring  ("BEAM") 
system. 


or  member  organization  utiliziiig  the 
BEAM  system. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  >  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  *  of  the 
Act  in  that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
seciuities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  in  general,  to  protect 
investors  and  the  public  interest:  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  ChaAge  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

in.  Date  of  EffiBctiveness  of  the 
Propoacd  Rule  Change  and  Timing  fn* 
Commission  Action 

The  Exchange  has  asserted  that  the 
proposed  rule  change  (i)  will  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  will 
not  impose  any  significant  burden  on 
competition;  and  (iii)  will  not  become 
operative  for  30  days  after  the  date  of 
this  filing.  The  proposed  rule  change 
was  originally  submitted  to  the 
Commission  on  October  6, 1997. 
However,  the  submission  of  substantive 
Amendment  No.  1  on  January  20. 1998 
delays  the  statutorily  required 
implementation  date  to  February  19. 
1998.'  For  the  foregoing  reasons,  the 
rule  filing  will  become  operative  as  a 
"non-controversial"  rule  change 
pursuant  to  Rule  19b-4(e)(6)  under  the 


Act.*  The  Commission  notes  that  the 
Exchange  did  not  submit  a  pre-filing  of 
this  proposal  to  the  staff  five  days  prior 
to  the  formal  filing  of  the  proposal. 
However,  the  staff  has  determined  to 
waive  the  pre-filing  requirement. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Conunission,  450  Fifth  Street.  N.W... 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  file 
number  SR-BSE-97-6  and  should  be 
submitted  by  March  3. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc  98-3277  Filed  2-9-98:  8:45  am) 
INJJNO  oooc  «ia41-M 


MS  U.S.C.  78flb). 

M 5  U.S.C  7ef(b)(5). 

'  The  Commission  notes  that  any  substantive 
amendment  to  a  proposed  rule  change  filed  under 
Section  (eK6)  of  Rule  19b-^  causes  the  30  day 
delayed  implementation  period  to  be  restarted  from 
the  dale  of  tlM  filing  of  the  amendment. 


•l7CFR240.19b-«. 

'  17  CFR  20O.3O-3(a)(12). 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-39613;  File  No.  SR-NASD- 
97-Bq 

Self-Regulatory  Organiiations; 
National  Association  of  Securities 
DaalarB,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Usting  Fees  for  Nasdaq  National 
Market  Issuers 

February  2. 1998. 

I.  Introduction 

On  November  13, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  the  Nasdaq 
Stock  Market,  fric.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b— 4  thereunder  2  to  amend  Nasdaq 
listing  fees  for  Nasdaq  National  Market 
issuers.  On  December  3, 1997,  the 
NASD  filed  Amendment  No.  1  to  the 
proposal.^ 

Notice  of  the  proposed  rule  change, 
including  Amendment  No.  1,  was 
published  in  the  Federal  Register.*  One 
comment  was  received,  whidi  is 
described  below. 

n.  Description  of  the  Proposal 

Nasdaq's  proposal  would  amend 
NASD  Rule  4510  to  revise  the  fees  for 
Nasdaq  National  Miu-ket  issuers  and 
would  make  conforming  changes  to 
NASD  Rule  4520.  The  proposed  rule 
change  will  adjust  both  the  Entry  Fee 
and  the  Annual  Fee  for  Nasdaq  National 
Market  issuers,  efliective  January  1, 
1998.  Nasdaq  has  determined  that  an 
increase  in  the  Entry  Fee  and  the 
Annual  Fee  for  issuers  included  on  the 
Nasdaq  National  Market  is  necessary. 
Nasdaq  has  not  filed  an  adjustment  to 
its  fee  rates  since  the  fall  of  1991. 
Nasdaq  has  represented  that,  since  that 
time,  it  has  committed  iuireased 
resources  in  efforts  to  sAngthen  market 
qualifications,  to  communicate  with 
investors,  and  to  prepare  for  closer 
integration  of  the  world's  equity 
mariiets. 

The  proposed  rule  change  also  revises 
references  to  the  type  of  information  on 
which  the  fiaes  are  based  to  include,  in 


addition  to  the  issuer's  most  recent 
periodic  report  required  to  be  filed  v^th 
the  issuer's  appropriate  regulatory 
authority,  more  recent  information  held 
by  Nasdaq.  The  NASD  has  made  other 
technical  changes  to  Rules  4510  and 
4520. 

m.  Summary  of  Comments 

One  commenter  responded  to  the 
proposal.'  The  commenter,  which 
opposed  the  proposal,  indicates  that  it 
is  a  Nasdaq-listed  company  and.  as  a 
result,  would  be  subject  to  the  proposed 
fee  increase.  The  commenter  argues  that 
the  proposed  increase  in  the  listing  fee 
is  "excessive,"  contending  that  Nasdaq 
collects  fees  in  excess  of  the  level  of  its 
costs.  The  commenter  also  states  that 
many  of  Nasdaq's  enhancements  are 
electronic  and  should  reduce  mailing 
and  paper  costs.  The  commenter 
expresses  concern  that  a  "significant 
portion"  of  the  Nasdaq  budget  "has 
gone  to  administrative  salaries, 
overhead  and  marketing."  The 
commenter  notes  that  it  has  been 
approached  by  an  exchange  regarding 
listing  there  and  indicates  that  the 
proposed  fee  increase  will  increase  the 
likelihood  that  the  commenter  will  in 
fact  delist  bora  Nasdaq  and  piirsue 
another  marketplace  for  listing. 

By  letter  dated  January  23, 1998. 
Nasdaq  responded  to  the  comment 
letter."  In  its  response,  Nasdaq  states 
that.  Mrith  respect  to  the  commenter 's 
assertion  that  the  proposed  issuer  listing 
fee  increase  is  excessive,  Nasdaq  has  not 
increased  fees  since  the  fall  of  1991. 
Nasdaq  re-emphasizes  a  point  made  in 
its  initial  filing,  that  "since  1991  Nasdaq 
has  conunitted  increased  resources  in 
efforts  to  strengthen  market 
qualifications,  to  communicate  with 
investors,  and  to  prepare  for  close 
integration  of  the  world's  equity 
markets."  Nasdaq  also  notes  its 
development  of  new  information 
services  for  investors  and  issuers,  such 
as  nasdaq.com  and  Nasdaq  Online. 
Nasdaq  states  that  such  additional 
services  were  not  envisioned  when  the 
1991  filing  fee  was  instated. 

Nasdaq  further  notes  in  its  response 
letter  that  the  fee  increase  also  would  be 
used  'to  support  the  continued 
expansion  and  technological 
enhancements  of  Nasdaq's  qualification 
and  market  surveillance  systems  and 


MSU.S.CS7as(bMl). 

M7  CFR  240.19l>-«. 

*S0e  Latter  ftooi  Robert  E.  Aber.  Vice  President 
and  General  Counsel.  Nasdaq,  to  Katheritie  A. 
England.  Assistant  Director,  Division  of  Markat 
Ragulation.  Commission,  dated  Decamber  3. 1997. 

«  Securities  Exchange  Act  Release  No.  39441  (Dec 
11, 1997).  62  FR  06707  (Dec  19. 1997) 


'See  Letter  from  ^mes  R.  Maronick,  Vice 
President,  Finance,  Crown  Resources,  to  Douglas  A. 
Patterson,  Senior  Vice  President,  Nasdaq,  dated 
Dec.  19. 1997  (copy  of  which  was  forvrarded  to  the 
Division  of  Market  Regulation.  Commission). 

*  See  Letter  from  Arnold  P.  Golub,  Attorney, 
Nasdaq,  to  Katherine  England.  Esq..  Assistant 
Director,  Division  of  Market  RaguUtion. 
Commission,  dated  January  23, 199B. 


programs."  Nasdaq  believes  that  such 
initiatives  will  "enhance  the  overall 
quality  of  companies  listed  on  Nasdaq, 
foster  the  protection  of  investors,  and 
promote  the  integrity  of  The  Nasdaq 
Stock  Market."  Nasdaq  asserts  that  the 
proposed  fee  increase  "reflects 
additional  costs  that  Nasdaq  incurs  for 
services  provided  to  issuers." 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association,  and,  in  particular,  Sections 
15A(b)(5)  and  15A(b)(6)  of  the  Act. 
Section  15A(b)(5)  requires  that  the  rules 
of  a  national  securities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  chaises 
among  members  and  issuers  using  the 
Nasdaq  system.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

Since  1991.  the  last  time  that  the 
NASD  raised  the  fees  it  charges  issuers, 
there  has  been  tremendous  change  in 
the  Nasdaq  stock  market,  both  in  terms 
of  volume  and  market  developments. 
Volume  on  Nasdaq  has  increased 
significantly  over  the  past  several  years, 
suggesting  that  investor  interest  in 
Nasdaq-listed  companies  is  grovtring. 
This  growth  has  resulted  in  investor 
expectations  for  Nasdaq  to  render 
services  commensurate  with  its  market 
position.  For  example,  the  NASD 
represented  in  its  proposal  that  during 
the  last  eighteen  months  Nasdaq  has 
incurred  substantial  incremental  annual 
expenses  in  developing  and 
implementing  new  information  services 
for  issuers  and  investors.  These  services 
include  nasdaq.com  and  Nasdaq  Online. 
While  the  NASD  believes  that  such 
services  add  value  to  a  Nasdaq  listing, 
the  associated  costs  were  not  envisioned 
in  1991  when  issuer  listing  fees  were  set 
at  their  current  levels. 

The  NASD  has  represented  that  the 
proposed  fee  increase  will  also  be  used 
to  support  the  continued  expansion  and 
technological  enhancements  of  Nasdaq's 
qualification  and  market  surveillance 
systems  and  programs.  Initiatives 
include  the  development  of  an 
automated  issuer  risk  assessment  system 
and  an  automated  Internet  surveillance 
system.  The  NASD  has  represented  that 
additional  resources  will  be  committed 
to  additional  listing  qualifications  staff 
to  ensure  compliance  with  the  recently 
approved  increase  in  Nasdaq's  Usting 
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requimnents.'  These  initiatives,  in 
concert  with  the  additional  services  that 
Nasdaq  is  providing  to  companies  and 
investors,  should  enhance  the  overall 
quality  of  companies  listed  on  Nasdaq, 
foster  the  protection  of  investors,  and 
promote  the  integrity  of  The  Nasdaq 
Stock  Market. 

Because  the  fee  increases  are  allocated 
equitably  and  do  not  discriminate 
between  issuers,  the  Commission 
believes  that  the  proposal  is  consistent 
with  Sections  15A(b)(5)  and  15A(b)(6)  of 
the  Act.  Although  one  commenter  has 
argued  that  the  fee  increases  are 
excessive,  the  Commission  notes  that  no 
other  issuer  expressed  similar  views. 
Even  the  single  commenter  indicated 
that  thoe  may  be  a  suitable  alternative 
to  paying  the  increased  fees  (i.e..  by 
listing  on  another  marketplace). 

V.Coaclatioa 

A  is  therefore  ordered,  pursuant  to 
Section  ig(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (SR-NASD-07- 
83)  be.  and  hereby,  is  approved.* 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1" 

I H.  McrwiaBd. 


Deputy  Secretary. 

(FR  Doc  9S-3278  Filad  2-0-96;  8:45  am) 
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Sew  Regulelory  Ofgentartlone;  Order 
QrenUnQ  Approval  to  Propceed  Rule 
wran^v  ■nn  Amenonieni  ivo.  i  i  nefviD 
by  fie  rtiMerlelphla  ttlotrft  EKchanqe. 
Ine.,  Weleting  to  Exchange  Approval  of 


Fateuary  3, 1008. 
L  bttrodoctkn 

On  November  13. 1997.  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b-4  thereunder.'  the  Philadelphia 


'Sw  SKuritiw  Sxchanc*  Act  itelMM  Na  aaeat 
(Aas.  22.  leer).  «2  FR  4Saes  (Aug.  29. 1997). 

•tSU.S.C$78«(bM2). 

*Ia  approTing  thl*  nil*,  th*  ConuniMion  hu 
cnmkfawd  tha  propoMd  nil«'«  impact  on 
affictancy.  campatition  and  capital  fonnatioa.  Tha 
piBpcaao  rula  ctianga  ihould  not  )>av«  a  matarialiy 
adiiisa  impact  on  tha  iMuar  lilting  procaaa  dua  to 
tha  rabaal  compatition  among  marlwtplaca*  to 
atbacl  iaauan.  Tha  net  aflact  o(  approving  tha 
pfopoaad  rula  chaoga  will  ba  poaitiva.  IS  U.S.C 
STactn. 

*^7  CFR  2O0.3O-3(aKl2). 
•  IS  U.&C  TtaibNlV 
*17Cnt340.19b^ 


Stock  Exchange,  Inc.  ("Phlx"  or 

"Exchange")  filed  with  the  Seouities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
(SR-PHXLr-97-49)  to  require  Exchange 
approval  of  member  advertising.  On 
I>Bcember  15. 1997.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  29, 1997.'  No 
comments  were  received  on  the  — 

proposal.  This  order  approves  the 
proposal. 

n.  Deecription  of  tbe  Propoeal 

In  the  rule  proposal,  the  Phlx 
proposed  to  amend  Phlx  Rule  605  to 
require  member  or  foreign  currency 
option  participant  organizations  for 
which  the  Phbc  is  the  designated 
examining  authority  ("DEA"):  (1)  to 
receive  Exchange  consent  prior  to  using 
the  hitemet  to  provide  market 
quotaticHBs  or  to  advertise  to  the  genwal 
public:  (2)  to  receive  prior  Exchange 
consent  before  making  use  of  radio  or 
television  brosdcasts  tm  any  business 
purpose  or  broadcasting  Exchange 
quotations  on  radio  or  television 
programs  or  via  public  telephone 
reports:  and  (3)  to  submit  the  text  of  all 
commercials  or  program  materials  about 
securities  or  investing  sponsored  by  the 
firm  on  radio,  television,  public 
telephone  or  on  the  Internet,  promptly 
following  the  program  in  which  it  was 
used.  Further,  the  commentary  to  the 
rule  which  states  that  the  provisions  of 
the  rule  do  not  apply  to  advertisements, 
market  letters  and  sales  literature 
relating  to  options  as  defined  in  Rule 
1049  would  be  deleted  so  that  the  rule 
would  apply  to  all  products  traded  on 
the  Exchange,  including,  options.  Tbe 
Exchange  filed  Amendment  No.  1  to 
make  clear  that  print  advertisements  are 
also  subject  to  prior  Exchange  review 
and  approval  under  the  new  proposed 
language  of  Phlx  Rule  605. 

m.  Diacuaaion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  the  Commission  believes 
the  pro{>osal  is  consistent  with  the 
requirements  of  section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  firaudulent  and  manipulative 


acts  and  practices,  and  to  protect 
investors  and  the  public  intnest.* 

The  Commission  believes  that  it  is 
beneficial  and  in  the  public  interest  to 
add  a  layer  of  review  to  the 
advertisements  of  Phlx  members.  The 
Commission  believes  that  the  review 
process  will  protect  investors  because  it 
will  help  prevent  misleading 
advertisements  and  fiaudulent 
practices. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR'-PHLX-g?- 
49)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maisarsi  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc  08-3276  Filed  2-0-06:  8:4S  am] 
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SMALL  BUSINESS  AMMNISTRATION 

nequlremema  Under  0MB  Oevleer 

action:  Notice  of  reporting  requiremrats 
submitted  for  review. 


r:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  C^4B  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Registw  notifying 
the  public  that  the  agoicy  has  made 
such  a  submission. 

DATEK  Comments  should  be  submitted 
on  or  before  March  12, 1998.  If  you 
intend  to  comment  but  cannot  prepare 
comments  prompUy.  please  advise  the 
C^B  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline, 
cones:  Request  for  clearance  (C^IB  93- 
1).  supporting  statement,  and  other 
documents  sulHuitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Cleerann  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer, 
FOR  FURTNEft  fNFOfMATKM  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White.  Small  Business  Administration, 
409  3rd  Street.  S.W..  5th  Floor. 
Washington.  D.C  20416.  Telephone: 
(202)  205-6629. 


>  Saa  Sacnritiaa  Bxchai^  Act  Ralaaaa  No.  30460 
(Dacambar  IS.  10»7).  62  FR  e7eaa 


*  In  approving  thia  rula,  tha  ConmiiMion  nota 
that  it  has  alto  coaaidarad  tha  propoaad  lula't 
impact  on  afficiaocy.  compatition.  and  capital 
ioimation.  IS  U.S.C  7a(cX0. 

MSU.S.C78a(b)(2). 

•  17  C311 200.3e-3(aKl2). 


OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Title:  CBIS  Financial  Reports. 

Form  No:  SBA  Form  468. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SmBll 
Business  Investment  Companies. 

Annuo/ Aespofises;  325. 

Annual  Burden:  5.185. 

Dated:  February  2, 1006. 
JacqueHna  While, 

Chief,  Administrative  Information  Branch. 
[FR  Doc  06-3122  Filed  2-0-98;  8:45  am] 


SMALL  BUSINESS  AOMMSTRATION 

Reporting  and  Recordkeeping 
Requtoemente  Submitted  for  Review 

ACnON:  Notice  of  reporting  requirements 
submitted  -for  review. 


t:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  March  12. 1998.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1).  supporting  statement,  and  other 
dociunents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OKffi  Reviewer. 
FOR  FURTNER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White.  Small  Business  Administration, 
409  3rd  Stieet.  SW..  5th  Floor. 
Washington.  DC  20416.  Telephone: 
(202) 205-0629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affiairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Title:  Portfolio  Financing  Report. 

Form  No's:  SBA  Form  1031. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  2.100. 

Annual  Burden:  420. 


Dated:  February  2. 1998. 
Jacqueline  While, 

Chief,  Administrative  Information  Branch. 
(FR  Doc  96-3123  Filed  2  9-98:  8:45  am] 
■aiMO  oooa  aai»-oi-p 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  ttw  Induetry 
Sector  Advieory  Commmee  on  Small 
and  Minority  Buelneee  nSAC-14) 

AQENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 


r:  The  Industry  SectOT  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC 14)  will  hold  a  meeting 
on  February  23. 1998  from  9:15  a.m.  to 
3:00  p.m.  The  meeting  vtdll  be  open  to 
the  public  from  9:15  a.m.  to  12:30  p.m. 
and  closed  to  the  public  from  12:30  p.m. 
to  3:00  p.m. 

DATK:  The  meeting  is  scheduled  on 
February  23, 1998,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
3884,  located  at  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  unless  otherwise 
notified. 

FOR  FURTNER  INFORMATION  CONTACT: 
Millie  Sjoberg.  Department  of 
Commerce.  14th  St  and  Qmstitution 
Ave.,  N.W..  Washington,  D.C.  20230, 
(202)  482^792  or  Bill  Daley,  Office  of 
the  United  States  Trade  Representative. 
600  17th  St.  N.W.,  Washington.  D.C. 
20508,  (202)  395-6120. 
SUPPt-BMENTARY  INFORMATION:  The  ISAC 
14  will  hold  a  meeting  on  February  23, 
1998  from  9:15  a.m.  to  3:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  ciurent  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27. 1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operations  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  12:30  p.m.  to 
3:00  p.m.  The  meeting  wrill  be  open  to 


the  public  and  press  from  9:15  a.m.  to 
12:30  p.m.  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
Pate  Feha, 

Acting  Assistant  United  States 
Representative,  Intergovernmental  Affairs 
and  Public  Liaison. 

(FR  Doc.  96-3274  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RevWon  «2  to  the  Approved  Noiee 
Competibility  Program,  San  Diego 
Intemetionel  Airport— Lindbergh  Field 
(SAN),  Sen  Diego,  CA 

AOENCY:  Federal  Aviation 
Administration.  TXIT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  Revision  (#2)  to 
the  approved  Noise  Compatibility 
Program  that  was  submitted  by  the  San 
Diego  Unified  Port  District  for  San  Diego 
International  Airport — Lindbergh  Field 
(SAN).  San  Diego,  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  Part  150.  The 
proposed  Revision  «1  to  the  Noise 
Compatibility  Pn^am,  therefore  review 
and  determination  of  new  maps  are  not 
necessary.  The  proposed  Revision  #2 
consists  of  soimd  attenuation  of 
residential  homes  between  the  65  dB 
and  75  dB  CNEL  contours. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  revision 
to  the  approved  Noise  Compatibility 
Program  is  January  27, 1998.  The  public 
comment  period  ends  February  25, 
1998.  The  proposed  Revision  #2  to  the 
approved  Noise  Compatibility  Program 
will  be  approved  or  disapproved  on  or 
before  July  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Lieber.  Airport  Planner. 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
California  90009-2007,  (310)  725-3614. 
Comments  on  the  proposed  Revision  #2 
to  the  Noise  Compatibility  Program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  is 
reviewing  a  proposed  Revision  («2)  to 
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the  approved  Noise  Compatibility 
Program  for  San  Diego  International 
Airjwrt — Lindbergh  Field  which  will  be 
approved  or  disapproved  on  or  before 
July  28. 1998.  This  notice  also 
annoimces  the  availability  of  this 
Revision  (#2)  for  public  review  and 
comment. 

The  FAA  has  formally  received 
Revision  #2  to  the  approved  Noise 
Compatibility  Program  for  San  Diego 
International  Airport — Lindbergh  Field, 
efliective  on  August  13. 1997.  It  was 
requested  that  ^e  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  revision 
to  the  approved  Noise  Compatibility 
Program  under  Section  104(b)  of  the 
Act.  On  |une  5.  1991.  the  FAA  approved 
the  Noise  Compatibility  Program  for  the 
San  Diego  International  Airport.  An 
announcement  of  FAA's  approval  of  the 
Noise  Compatibility  Program  was         r 
published  in  the  Federal  Register  on 
June  19, 1991.  On  May  11. 1995,  the 
FAA  approved  Revision  #1  to  the  Noise 
Compatibility  Program.  Preliminary 
review  of  Revision  #2  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  Noise  Compatibility 
Programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  revision.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  July  28, 1908. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  Revision  #2 
with  specific  reference  to  these 
evaluation  factors.  All  comments,  other 
than  those  properly  addressed  to  local 
land  us»authorities,  will  be  considered 
by  the  FAA  to  the  extent  practicable. 
Copies  of  the  Noise  Exposure  Maps,  the 
approved  Noise  Compatibility  Program, 
Revision  #1  to  the  Noise  Compatibility 
Program,  and  proposed  Revision  («2)  are 
available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 

National  headquarters,  800 

Independence  Avenue,  SW..  Room 

617.  Washington.  DC  20591 


Federal  Aviation  Administration. 
Westem-Padfic  Region  AWP-600, 
P.O.  Box  92007  WPC.  Los  Angeles. 
Cahfomia  90009-2007 

M».  Danette  B.  Lake.  Director.  Airport 
Noise  Information.  San  Diego  Unified 
Port  District,  P.O.  Box  488,  San  Diego 
Cahfornia  92112-0488 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTMER  MFORMATION 
CONTACT. 

Issued  in  Ha%vthome.  California  on  January 
27. 1998. 
Henaan  C.  BUm, 

Manager.  Airports  Division,  Western-Pacific 
Region.  AWP-600. 

(PR  Doc.  98-3297  Filed  2-9-98;  8:45  ami 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Termination  of  Environmental  Impact 
Statement  at  Qeneral  Mitchell 
International  Airport,  Mllwaulcee, 
Wieconein 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  termination. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
extension  of  Runway  7L/25R  by  700  ft; 
the  implementation  of  approved  FAR 
Part  ISO  Noise  Abatement  Measures 
NA-4  and  NA-5;  the  implementation  of 
a  modified  departure  procedure  for 
aircraft  departing  Runway  19R  in  lieu  of 
disapproved  Noise  Abatement  Measure 
NA-7;  for  updating  the  airport's  Noise 
Exposure  Maps  (NEM's);  and  for 
evaluation  of  other  cumulative  or 
connected  actions  at  the  General 
Mitchell  International  Airport  (MICE). 
Milwaukee.  Wisconsin  has  been 
terminated.  The  airport  has  dropped  the 
proposal  to  pursue  the  three  noise 
abatement  departure  procedures  and  to 
update  the  airport's  NEM's  which  were 
included  in  the  original  Notice  of  Intent 
issued  in  the  Federal  Register  on 
Thursday,  August  29, 1996.  One  project 
remains,  however,  to  be  subject  to  an 
environmental  review.  This  remaining 
project  is  the  proposed  700  ft  extension 
to  Runway  7L/25R  along  with  any 
cumulative  or  connected  actions.  The 
FAA  has  recently  completed  its 
environmental  review  of  this  project 
and  has  concluded  that  it  can  be 
categorically  excluded  from  the  need  to 


prepare  an  environmental  assessment  or 
environmental  impact  statement. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  J.  Millenacker,  Program  Manager, 
Federal  Aviation  Administration. 
Airports  District  Office.  6020  28th 
Avenue  South,  Room  102.  Minneapolis, 
Minnesota.  55450-2706.  Phone  (612) 
713-4359. 

SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA.  in 
cooperation  with  the  Wisconsin 
Department  of  Transportation  and 
Milwaukee  County,  Wisconsin,  has 
terminated  an  EIS  for  those  projects 
listed  above,  with  the  exception  of  the 
proposal  to  lengthen  general  aviation 
Runway  7L/25R  at  MKE  by  700  fiaet  to 
provide  a  total  length  of  4,800  ft  to 
accommodate  certain  general  aviation 
turboprop  and  commuter  category 
aircraft,  "rhe  decision  to  not  continue 
the  environmental  process  for  the  three 
noise  abatement  procedures  and  the 
update  of  MKE's  NEM's  was  made  by 
Milwaukee  County,  who,  as  the  airport 
sponsor,  decided  to  withdraw  the 
project.  The  sponsor's  decision  was 
supported  by  a  study  which  concluded 
that  the  noise  abatement  procedures 
would  not  result  in  significantly 
beneficial  noise  relief  to  communities 
surrounding  the  airport.  A  decision  to 
prepare  a  categorically  exclusion 
doctmient  for  the  runway  extension 
project  was  based  upon  a  preliminary 
environmental  analysis  which  indicated 
that  the  700  ft  extension  vTOuld  not 
result  in  significant  impacts  to  any  of 
these  environmental  categories  defined 
under  FAA  Order  5050.4A. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis,  Minnesota,  January 
16. 1998. 

Franklin  D.  Benson, 
Manager.  Minneapolis  Airports  District 
Office.  FAA  Great  Lakes  Begion. 

(PR  Doc.  98-3298  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  impose  and  Uae  the  Revenue  From 
e  Passenger  Facility  Charge  (PFC)  at 
Worcester  Regional  Airport, 
Worcester,  Masaaehuaetta 

AQBCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  'The  FAA  proposes  to  rule  and 
invites  public  conmient  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Woroestw 
Regional  Airpmt  under  the  provisions  of 
the  Aviation  Safiety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Oinnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  12, 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  \he  FAA  at  the  following  - 
address:  Federal  Aviation 
Administraticm.  Airports  Division,  12 
New  England  Executive  PaA, 
Burlington.  Massachusetts  01803.. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Eugene  B. 
Conrad,  Airport  Director  for  Worcester 
Regional  Airport  at  the  following 
address:  Worcester  RegionaJ  Airport. 
375  Airport  Drive.  Worcester, 
Massachusetts  01602. 

Air  carriere  and  foreign  air  carrien 
may  submit  copies  of  written  comments 
previously  provided  to  the  Qty  of 
Worcester  imd«r  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscilla  A.  Scott.  PFC  Program 
Manager.  Federal  Aviation 
Administration,  Airports  Division.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803,  (781) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington; 
Massachusetts. 

SUPPI3MNTARY  information:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Worcester  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Titie 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  13, 1998,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  the  City  of  Worcester  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  8. 1998. 

'The  following  is  a  brief  overview  of 
the  application. 

PFC  Project  #:  98-02-C-OO-ORH. 

Level  of  the  proposed  PFC:  S3.00. 


Proposed  charge  effective  date: 
October  1. 1992. 

Proposed  charge  expiration  date:  May 
31. 1997. 

Total  estimated  net  PFC  revenue: 
$393,556. 

Brief  description  of  proposed  projects: 
Runway  11/29  Drainage  Improvements 

and  Permanent  Erosion  Control 

Measures 
Purchase  Snow  Removal  Equipment 
PFC  Professional  Services 

Class  or  classes  of  air  carriera  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  The  Qty  of 
Worcester  has  not  requested  any 
exclusions. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Worcester 
Risgional  Airport.  375  Airport  Drive, 
Worcester,  Massachusetts  01602. 

Issued  in  Burlington,  Massachusetts  on 
January  29, 1998. 
Vinoaol  A.  Scarano, 

Manager.  Airports  Division,  New  England 
Region. 

(PR  Doc.  98-3299  Filed  2-9-98;  8:45  am] 

aajjNO  OOOC  4aM-i3-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

Availability  of  the  Revlaed  Draft 
Guideline  for  Minimum  Uniform  Crash 
Criteria 

AGB4CY:  National  Highway  Traffic 
Safety  Administration  and  the  Federal 
Highway  Administration,  DOT. 

action:  Notice  of  availability. 

SUMMARY:  This  notice  annoimces  the 
availability  of  Revised  Draft  Guideline 
for  Minimum  Uniform  Crash  Criteria 
(MUCC)  for  public  review.  The 
Guideline  is  a  cooperative  effort  of  the 
Highway  Safiety  Community  under  the 
sponsorship  of  the  National  Highway 
Traffic  Safety  Administration,  the 
Federal  Highway  Administration,  and 
the  National  Assodaticm  of  Governors' 
Highway  Safety  Representatives.  It  is 
intended  to  meet  a  recognized  need  to 
collect  uniform  motor  traffic  vehicle 
traffic  crash  data  both  within  a  state  and 
across  states.  Implementation  of  a  final 
Guideline  by  the  states  by  will 
voluntary. 


Interested  parties  may 
obtain  a  printed  copy  of  the  Revised 
Draft  by  sending  a  written  request  via 
one  of  the  modes  listed  below  or  by 
downloading  it  from  the  MUCC  Internet 
site: 

http7/www.nhtsa.dot.gov/people/ncsa/ 

codes/MinData/minstand.html. 
By  Mail: 

MUCC  Guideline,  NHTSA,  NRD-31, 
400  Seventh  Street,  S.W..  Room 
6125.  Washington.  DC  20590 
By  FAX: 

202.366.7078 
By  E-Mail: 

MUCCMAIL@nhtsa.dot.gov 
FOR  FURTHER  NiFORMATION  CONTACT: 
Mr.  Dennis  E.  Utter.  National  Center  for 
Statistics  and  Analysis,  NHTSA,  NRD- 
31,  400  Seventh  Street.  S.W.,  Room 
6125.  Washington.  DC  20590;  phone- 
202.366.531;  E-Mail- 
duttei@nhtsa.dot.gov. 

Issued:  February  4, 1998. 
Patricia  Breslin,  PIlD. 
Director.  National  Center  for  Statistics  and 
Analysis.  National  Highway  Traffic  Safety 
Administration. 
Midmel  Trantaooate. 

Director.  Office  of  Highway  Safety,  Federal 

High  way  Administra  tion . 

[PR  Doc.  9S-3288  Filed  2-»-98;  8:45  am) 

BMXMQOOOE  4t1i 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

February  3. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwoik  Reduction  Act  of  1995.         ^ 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OAffl  Number.  1510-0012. 

Form  Number:  FMS  6314. 

Type  of  Review:  Extension. 

Titie:  Annual  Financial  Statements  of 
Surety  Companies — Schedule  F. 

Description:  The  information  is 
obtained  from  Surety  and  Insurance 
Companies.  It  is  used  to  compute  the 
amount  of  unauthorized  reinsurance  in 
determining  Treasury  Certified 
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Companies'  underwriting  limitations 
which  are  published  in  Treasury 
Qrcular  570  for  use  by  Federal  Bond 
approving  officers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
451. 

Estimated  Burden  Hours  Per 
Respondent:  48  hours,  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
19.108  hours. 

Cleamnce  Officer:  Jacqueline  R.  Perry 
(301)  344-8577.  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

Oh4B  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  OfTice  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lok  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  9»-3279  Filed  2-9-98:  8:45  am) 
■UNO  oonc  4aie-M-p 

DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Rsvlswr; 
ComnMfit  Rsc|ijsst 

February  3. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Iiitemal  Revenue  Service  (IRS) 

OMB  Number:  1545-1566. 

Notice  Number:  Notice  97-66. 

Type  of  Review:  Extension. 

Tide:  Certain  Payments  Made 
Pursuant  to  a  Securities  Lending 
Transaction.' 

Description:  Notice  97-66  modifies 
final  regulations  which  are  effective 
November  14, 1997.  The  Notice  relaxes 
the  statement  requirement  with  respect 
to  substitute  interest  payments  relating 
to  securities  loans  and  repurchase 
transactions.  It  also  provides  a 
withholding  mechanism  to  eliminate 
excessive  withholding  on  multiple 
payments  in  a  chain  of  substitute 
dividend  payments. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
377,500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
61,750  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
ex:  20503. 
Loii  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-3280  Filed  2-»-98:  8^45  am) 
MUJNQ  OOOC  4il»-01-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvisw; 
Comment  Rsqusst 

January  30, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Dep«utment  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Bufeau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0062. 

Form  Number:  PD  F  2966. 

T^fpe  of  Review:  Extension. 

Title:  Special  Bond  of  Indemnity  to 
the  United  States. 

Description:  The  form  is  used  by  the 
purchasers  of  :>avings  bonds  in  a  chain 
letter  scheme  to  request  refund  of  the 
purchase  price  of  the  bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  665  hours. 

OMB  Number:  1535-0111. 

Form  Number:  SB  2152  and  SB  2153. 

T^^  of  Review:  Extension. 

Title:  Authorization  for  Purchase  and 
Request  for  Change  United  States 
Savings  Bonds. 

Description:  These  forms  are  used  to 
authorize  employers  to  allot  funds  from 


employee's  pay  for  the  purchase  of 
Savings  Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,600,000. 

Estimated  Burden  Hours  Per   ^ 
Respondent:  1  minute. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  33,333  hours. 

OMB  Number:  1535-0127. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Offering  of  United  States 
Mortgage  Guaranty  Insurance  Company 
Tax  and  Loss  Bonds. 

Description:  Regulations  governing 
the  issue,  reissue,  and  redemption  of 
United  States  Mortgage  Guaranty 
Insurance  Company  tax  and  loss  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  20  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553.  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg. 
West  VA  26106-1328. 

OMB  Reviewer  Alexander  T.  Himt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  98-3281  Filed  2-9-98;  8:45  am) 

aiLUNQ  COOEaiO-40-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Detsrminalions 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Conversion  by 
Candlelight:  The  Four  Magdalens  by 
Georges  de  la  Tour"  (see  list  *),  imported 


*  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  202/619-5997.  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  Fourth  Street. 
S.W.,  Washington.  D.C  20S47-0001. 
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from  abroad  fw  the  temporary 
exhibitimi  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Metropolitan 
Museum  of  Art.  New  York,  New  York, 
from  on  or  about  February  9, 1998,  to  on 
or  about  March  15. 1998,  is  in  the 
national  interest.  Public  Notice  of  this 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  February  3, 1998. 
Las  Jin. 

General  Counsel. 

[FR  Doc.  98-3336  Filed  2-9-98;  8:45  am] 
HLUNQ  OOOE  atM-01-M 
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This  section  o(  the  FEDERAL  REGISTER 
contains  edtoriai  corrections  ol  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  tne  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surfac*  Mining  Raclamation 
and  Enforcwnant 

30CFRPart924  * 

[SPATS  Na  MSKMS-FOR] 

Mississippi  Rsgulatory  Program 

Correction 

In  rule  doaiment  9&-532  beginning 
on  page  1342  in  the  issue  of  Friday. 
January  9, 1998,  make  the  following 
corrections: 

(1)  On  page  1345.  in  the  Hrst  column, 
starting  in  the  thirteenth  line  remove 
"However,  the  Director  finds  that  the 
proposed  definition  is  not  inconsistent 
with  the  Federal  definition." 


(2)  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph, 
seven  lines  from  the  bott(nn  "utility  of 
publicly"  should  read  "utility  m 
publicly". 

(3)  On  page  1348.  in  the  third  column, 
in  the  first  fall  paragraph,  in  the  twelfth 
line  "plant"  should  read  "plan". 

(4)  On  page  1352.  in  the  third  column, 
in  the  first  full  paragraph,  six  lines  from 
the  bottom  "are  non  inconsistent" 
should  read  "are  not  inconsistent". 

(5)  On  page  1353.  in  the  first  column, 
in  the  second  full  paragraph,  three  lines 
from  the  bottom  "from  other 
requirement"  should  read  "from  the 
requirement". 

aaxeio  oooc  iaQ»«t4 


Tuesday 
Febniary  10,  1998 


Part  II 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  200 


Use  Of  Materials  Bulletins  Used  in  HUD 
Building  Products  Standards  and 
Certification  Program;  Proposed  Rule 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPan200 
[Dociwt  No.  FR-42e6-fM>1] 
RIN2S02-AH02 

Um  Of  Matarials  Bullettn*  UMd  In  the 
HUD  Building  Products  Standards  and 
CarUflcation  Program 

AOB4CY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 


r:  This  proposed  rule  would 
adopt  a  number  of  Use  of  Materials 
Bulletins  (UM's)  and  references  related 
to  national  voluntary  consensus 
standards  in  accordance  with  0MB 
Circular  119A.  It  also  supplements  the 
HUD  Building  Product  Standards  and 
Certification  Program  by  requiring  that 
additional  information  be  included  on 
the  label,  tag,  or  mark  that  each 
manufacturer  affixes  to  the  certified 
product.  The  labeling  of  these  products 
is  in  the  public  interest  because  it  will 
allow  consumers  to  readily  identify 
those  products  that  comply  with 
existing  voluntary  consensus  standards. 
In  addition,  the  rule  would  eliminate 
the  need  for  manufacturers  of  these 
building  products  to  seek  HUD 
acceptance  for  individual  products. 
HUD  mil  now  accept  them  on  a  generic 
basis  for  use  in  houses  covered  under 
HUD  mortgage  insurance  programs,  thus 
streamlining  Departmental 
requirements.  This  proposed  rule  also 
specifies  the  frequency  writh  which 
products  should  be  tested  in  order  to  be 
acceptable  to  HUD.  Section  (c)(1)  of  24 
CFR  200.935  would  be  modified  to 
accept  organizations  that  comply  with 
International  Standards  Organization 
(ISO)  standard  Guide  65-96  "General 
Requirements  for  Bodies  Operating 
Product  Certification  Systems"  as  an 
alternative  to  the  acceptance 
qualifications  specified  in  this  section. 
Also,  section  (d)(3)  of  24  CFR  200.935 
would  be  modified  to  allow  the  use  of 
ISO  standard  Guide  25-90  "General 
Requirements  for  the  Competency  of 
Calibration  and  Testing  Laboratories", 
as  a  voluntary  guideline  for  accrediting 
laboratories. 

DATES:  Comment  due  date:  April  13, 
1998. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Room 
10276,  Department  of  Housing  k  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410-0500. 


Communication  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commtmication  submitted  wiU 
be  available  for  public  inspection  and 
copying  between  7:30  am  and  5:30  pm 
weekdays  at  the  above  address. 
Facsimile  comments  will  not  be 
accepted. 

FOR  FURTHER  MFORMATKM  COIfTAST: 
David  R.  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Room  9156,  Washington,  DC  20410- 
8000;  telephone:  voice  (202)  708-6423; 
TTY,  (202)  708-4594  (these  are  not  toll 
free  numbers.) 

SUPPIXMBfTARY  INFORMATION:  HUD's 
Building  Product  Standards  and 
Certification  Programs  (BPSCP). 
authorized  by  section  521  of  the 
National  Housing  Act,  12  U.S.C.  1735e. 
provide  a  sound  basis  for  determining 
the  acceptability  of  materials  and 
products  for  use  in  properties  with 
HUD-insured  mortgages.  Under  the 
BPSCP,  materials  and  products  are 
determined  to  be  acceptable  through  the 
Department's  issuance  of  Materials 
Releases  and  Use  of  Materiab  Bulletins. 
The  Department  issues  Materials 
Releases  to  individual  manufacturers  for 
the  acceptance  of  specific  new  or 
innovative  building  products  where 
there  are  no  existing  standards  for  such 
products.  Use  of  Materials  Bulletins  are 
issued  by  the  Department  for  the 
acceptance  of  products  on  a  generic  or 
class  basis,  making  it  unnecessary  for 
individual  manufacturers  to  continue 
applying  for  approval  of  similar 
products,  and  making  the  approval 
process  overall  much  less  ciunbersome. 

Materials  Releases  are  periodically 
renewed  or  revised,  for  a  fee,  by  the 
Department.  In  cases  where  there  are 
many  manufacturers  of  similar  new 
products,  or  standards  developed  that 
cover  these  products,  the  Department 
cancels  the  Materials  Releases  and  refers 
to  the  new  standard,  and  a  certification 
program,  in  a  Use  of  Materials  Bulletin. 
Use  of  Materials  Bulletins  are  issued 
in  the  public  interest,  to  provide  HUD 
standards  that  establish  minimum 
acceptable  qualities  for  certain  materials 
and  products  to  be  used  in  properties 

subject  to  mortgages  insiired  by  the 

Department.  In  accordance  with  24  CFR 
200.935.  UM's  are  also  used  in  third- 
party  labeling  and  certification 
programs  to  assure  that  the  building 
products  used  in  HUD  programs  meet 
the  appropriate  national  volimtary 
standaids. 

With  the  promulgation  of  a  Use  of 
Materials  Bulletin,  individual 
manufacturers  no  longer  have  to  pay  a 


fee  to  the  Department  for  the 
maintenance  of  their  Materials  Releases, 
and  the  D^>artment  no  longer  has  the 
administrative  burden  of  renewing  or 
revising  the  individual  Materials 
Releases.  For  these  reasons,  the 
Department  anticipates  increasing  its 
reliance  on  Use  of  Materials  Bulletins  to 
accept  new  or  innovative  building 
products. 

This  proposed  rule  would  promulgate 
the  following  Use  of  Materials  Bulletins: 

UM  25«    Application  and  Fastening 

Schedule  at  §  200.958 
UM  40d    Plywood  and  Other  Wood-Based 

Structural-Use  Panels  at  $  200.944 
IFM  44e    Carpet  and  Carpet  With  Attached 

Cushions  at  $  200.945 
UM  48a    Pressure  Treated  Lumber  and 

Plywood  at  $  200.960 
UM  S2b    Wood  Flush  Doors  and  Primary 

Entrance  Doors  at  §  200.961 
UM  71b    Polystyrene  Foam  Insulation  Board 

at  §200.947 
UM  72b    Carpet  Cushion  at  $  200.948 
UM  73b    Plastic  Plumbing  Fixtures  at 

$200,937 
UM  82b    Sealed  Insulating  Glass  Units  at 

§200.940 
UM  84a    Solid  Fuel  Type  Room  Heaters  and 

Fireplace  Stoves  at  §  200.936 
UM  89a    Steel  Insulated  Exterior  Door 

Systems  at  §  200.949 
UM  100a    Solar  Water  Heating  Systems  at 

§200.950 
UM  104    Kitchen  Cabinets.  Plastic  Sinks. 

and  Solid  Surface  Kitchen  Countertops 

at  §  200.956 
UM  105    Elastomeric  Joint  Sealants  at 

§  200.951 
UM  110    Sprayed  Polyurethane  Foam  Roof 

Insulation  at  §  200.953 

UMs  40d,  44e.  72b,  73b.  105,  and  110 
have  previously  been  issued  for  public 
comment  as  parts  of  a  proposed  rule 
published  on  May  19. 1997  (62  FR 
27486).  The  Department  has  updated 
the  standards  referenced  in  the 
proposed  rule  along  with  these  UMs, 
and  is  reissuing  them  for  public 
comment  before  adopting  them  in  a 
final  rule. 

The  third  party  certification  program 
for  "Kitchen  Cabinets,  Plastic  Sinks,  and 
Solid  Surface  Kitchen  Countertops"  has 
been  informally  accepted  by  the 
Department,  and  would  be  designated  as 
new  Bulletin  UM  104  imder  the 
procedures  of  24  CFR  200.935. 

UM  44e.  Carpet  and  Carpet  With 
Attached  Cushions,  would  be 
implemented  at  $  200.945,  which 
currently  cites  UM  44d.  Section 
200.942,  which  also  cites  44d,  would  be 
removed  and  reserved.  

In  addition,  section  (c)(1)  of  24  CFR 
200.935  would  be  modified  to  accept 
organizations  that  comply  with  the 
International  Standards  Organization 
(ISO)  standard  Guide  65-96.  "General 
Requirements  for  Bodies  Operating 
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Product  Certification  Systems,"  as  an 
alternative  to  the  acceptance  criteria 
specified  in  this  section.  Also,  section 
(d)(3)  of  24  CFR  200.935  is  being 
modified  to  allow  the  use  of 
International  Standards  Oi;ganization 
asO)  standard  Guide  25-90,  "General 
Requirements  for  the  Competency  of 
Calibration  and  Testing  Laboratories," 
as  a  voluntary  guideline  for  accrediting 
laboratories. 

The  Department  has  evaluated  the 
updated  technical  standards  prepared 
by  national  standards  oi^anizations,  and 
plans  to  adopt  these  standards  by 
incorporating  them  in  the  UMs  by 
refarence.  The  UMs  adopted  would  also 
augment  the  labeling  requirements  of  24 
CFR  200.935(d)(6). 

Copies  of  UM's  are  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of 
Consumer  and  Regulatory  Afhirs, 
Department  of  Housing  and  Urt>an 
Development.  Room  9156,  451  Seventh 
Street,  SW.,  Washington.  DC.  20410- 
8000,  and  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  10276,  at  the 
Department  of  Housing  and  Uiban 


Development,  Washington,  DC.  20410- 
0500.  "ITjis  proposed  rule  permits  public 
comment  prior  to  the  issuance  of  the 
subject  Use  of  Materials  Bulletins. 

Findings  and  Certifications 

Paperwork  Reduction  Act 

The  proposed  information  collection 
requirements  contained  at  §§  200.936, 
200.937,  200.940.  200.944,  200.945, 
200.947,  200.948,  200.949,  200.950, 
200.951,  200.953,  200.956.  200.958, 
200.960.  and  200.961  of  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  under  sectitm  3507(d)  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

(a)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv).  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Tide  of  the  information  collection 
proposal: 

Department  of  Housing  and  Urban 
Development — Minimimi  Propwrty 
Standards,  Use  of  Materials  Bulletins  for 
HUD  Building  Products  Standards  and 
Certification  Programs. 

Reporting  Burden 


(2)  Summary  of  the  collection  of 
information: 

The  labeling  requirements  inform  the 
public  and  particularly  the  building  and 
mortgage  industries  that  the  covered 
building  products  meet  the  minimum 
standard  to  qualify  for  HUD  insurance. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

Labeling  building  products  makes 
them  easily  identifiable  as  acceptable 
for  purposes  of  obtaining  HUD 
insurance. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  fi«quency  of  response  to  the 
collection  of  information: 

Respondents  are  standard-setting 
organizations  who  issue  validating 
labels  to  product  manufacturers,  "fiie 
labels  are  a  convenient  way  of 
indicating  the  products  meet  the 
Minimum  Property  Standards  necessary 
to  qualify  for  HUD  insurance. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


NumtMr  of  respondents 


20 


Total  Reporting  Burden 


Freq.  of  re- 
sponse 


20 


Est  avg.  re- 
sponse time 
(hours) 


1 


Est.  annual 
burden  (hrs.) 


400 


400  hours 


(b)  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  afiiected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 


this  proposal.  Under  the  provisions  of  5 
CFR  part  1320,  OMB  is  required  to  make 
a  decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today's  publication  date.  Therefore, 
a  comment  on  the  information 
collection  requirements  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today's 
publication.  This  time  fivme  does  not 
affect  the  deadline  for  comments  to  the 
agency  on  the  proposed  rule,  however. 
Comments  must  refer  to  the  proposal  by 
name  and  docket  number  (FR-4265)  and 
must  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Buil(£ng,  Washington, 
DC  20503. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 


This  proposed  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
am  and  5:30  pm  weekdays  in  the  Office 
of  the  Rules  Docket  Clerk.  Room  10276. 
451  Seventh  Sti«et,  SW,  Washington, 
DC  20410-0500. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (U.S.C. 
605(b))  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  These  Use  of 
Materials  Bulletins  adopt  standards  that 
are  nationally  recognized  throughout 
the  affected  industry  and  will  not  create 
a  burden  on  manufacturers  currently 
meeting  the  standards.  The  proposed 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Federahsm.  that  this  rule  does 
not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  federal  responsibilities.  The  rule 
only  proposes  to  adopt  standards  that 
are  already  nationally  recognized 
throughout  the  affected  industry. 

Incorporation  by  Reference 

These  standards  have  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  51.  Copies  of  the  standards  may  be 
obtained  from  the  American  National 
Standards  Institute,  Inc.  (ANSI).  11  West 
42nd  Street,  New  Yoii,  NY  10036.  the 
American  Society  for  Testing  and 
Materials  (ASTM),  100  Barr  Harbor 
Drive,  West  Conshohocken.  PA  19428. 
or  from  the  organizations  specifically 
mentioned  in  the  referenced  section. 

List  of  Subiecte  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation.  Wages. 

Accordingly,  24  CFR  part  200  is 
proposed  to  be  amended  as  follows: 

PART  2oa-iirmooucTK>N 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 


(c)  Administration  qualifications  and 
application  procedures.  (1) 
Qualifications.  Each  program 
administrator  shall  be  capable  of 
conducting  a  certification  program  with 
respect  to  organization,  staff,  and 
facilities,  and  have  a  reputation  for 
adhering  to  high  ethical  standards.  To 
be  considered  acceptable  for  conducting 
a  certification  program,  each 
administrator  shall,  in  the  alternative, 
comply  with  International  Standards 
Organization  (ISO)  standard  Guide  65- 
96.  "General  Requirements  for  Bodies 
Operating  Product  Certification 
Systems,"  or  with  the  following 
qualifications: 

•  •        •        •        • 

(d)*  •  * 

(3)  Laboratory  approval.  The 
administrator  shall  review  the 
laboratories  that  apply  for  participation 
in  this  program  on  the  basis  of  the 
procedures  described  in  paragraph  (e)  of 
this  section.  A  list  of  approved 
laboratories  shall  be  maintained  by  the 
administrator.  When  the  certification 
program  allows  the  use  of  the 
administrator's  testing  laboratories,  the 
laboratories  shall  be  reviewed  by  a 
qualified  party  acceptable  to  HUD. 
When  HUD  requires  the  use  of 
accredited  laboratories  for  specific 
products,  the  International  Standards 
Organization  (ISO)  standard  Guide  23- 
90  "General  Requirements  for  the 
Competency  of  Calibration  and  Testing 
Laboratories",  may  be  used  as  the  basis 
for  accrediting  laboratories. 

•  •        •        •        • 

(f)  The  standards  cited  in  this  section 
have  been  approved  by  the  Director  of 
the  Federal  Register  for  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  ISO 
standards  are  available  bom  the 
American  National  Standards  Institute 
(ANSI),  11  West  42nd  Street,  New  York. 
NY  10036. 

3.  Section  200.936  is  revised  to  read 
as  follows: 


/:  12  U.S.C  1701  through  17152- 
18:42U.S.C3S3S(d)). 

2.  In  §  200.935,  paragraph  (c)(1).  and 
paragraph  (d)(3)  are  revised,  and  a  new 
paragraph  (f)  is  added,  to  read  as 
follows: 

§  XDOiSlo    AunwMavBier  (luaiiimpona  ana 


|20aM6    Supptamantary  ipaeNIc 
raouiranianta  under  the  HUD  buHdlna 
product  atandafdaand  oartMcaMon 
program  tor  aoMd  fuel  type  room  haataia 


(a)  Applicable  standards.  (1)  All  solid 
fuel  type  heaters  and  fireplace  stoves 
shall  be  designed,  manufactured,  and 
tested  in  compliance  with  the  following 
standards  of  the  American  National 
Standards  Institute  (ANSI),  which  are 
incorporated  by  reference: 

(i)  ANSI/UL  737-95,  Standard  for 
Fireplace  Stoves: 

(ii)  ANSI/UL  1482-88,  Standard  for 
Solid  Fuel  Type  Room  Heatere. 


(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  National  Standards 
Institute  (ANSI),  11  West  42nd  Street, 
New  York,  NY  10036. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
fireplace  stove  and  solid  fiiel  type  room 
heeter  shall  be  marked  as  conforming  to 
UM  84a.  The  label  shall  be  located  on 
each  stove  or  room  heater  so  that  it  is 
available  for  inspection.  The  label  shall 
include  the  manufacturer's  name,  plant 
location,  model  number,  and  type  of 
fuel  to  be  used. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  fireplace  stoves  and  solid  fuel 
type  room  heaters,  testing  and 
inspection  shall  be  conducted  as 
follows: 

(1)  At  least  every  four  years,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  of  each  certified  fireplace  stove 
and  solid  fuel  type  room  heater  for 
testing  in  an  accredited  laboratory. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

4.  Section  200.937  is  revised  to  read 
as  follows: 

f  200.937    Supptomantary  apacMc 
raqutramanta  under  the  HUD  buikMng 
product  alandarda  and  CM  iMIcalKNi 
program  for  plaatic  plumbing  fixluraa. 

(a)  Applicable  standards.  (1)  All 
plastic  plumbing  fixtures  shall  be 
designed,  manufactured,  and  tested  in 
compliance  with  the  following 
American  National  Standards  Institute 
(ANSI)  standards,  which  are 
incorporated  by  reference: 

(i)  ANSI  Z  124.1-95  PlasUc  Bathtub 
Units: 

(ii)  ANSI  Z  124.2-95  Plastic  Shower 
Receptors  and  Shower  Stalls; 

(iii)  ANSI  Z  124.3-95  Plastic 

(iv)  ANSI  Z  124.4-96  Plastic  Water 
Closets,  Bowls,  &  Tanks;  and 
(v)  ANSI  Z  124.6-90  Plastic  Sinks. 
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(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Roister  for  incorporation  by  refBrence 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  National  Standards 
Institute,  Inc.,  11  West  42nd  Street,  New 
York,  NY  10036. 

(b)  Labeling.  Under  the  procedures  set 
forthin  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validaticm  mark  and  the 
manufocturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  (m  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
plastic  plumbing  fixture  shall  be  marked 
as  conforming  to  UM  73b.  The  label 
shall  be  located  on  each  plastic 
plumbing  fixture  so  that  it  is  available 
for  inspection.  The  label  shall  include 
the  manufacturer's  name  and  plant 
location. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  plastic  plumbing  fixtures,  testing 
and  inspection  shall  be  conducted  as 
follows: 

(1)  At  least  every  year,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  of  each  certified  plastic 
plumbing  fixture  for  testing  in  a 
laboratory  accredited  by  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  of  the  U.S. 
Department  of  Commerce. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

5.  Section  200.940  is  revised  to  read 
as  follows: 

§  200.940    Supplementary  apeclflc 
requiremanta  under  Iha  HUO  building 
product  atandarda  and  oartfflcation 
prdgram  for  aaatad  Inaulating  glaaa  unite. 

(a)  Applicable  standards.  (1)  All 
sealed  insulating  glass  units  shall  be 
designed,  manufactured,  and  tested  in 
compliance  with  the  following  standard 
of  the  American  Society  for  Testing  & 
Materials  (ASTM),  ASTM  E  774-97, 
Standard  Specification  for  the 
Classification  of  the  Durability  of  Sealed 
Insulating  Glass  Units. 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  standard  is  available 
from  the  American  Society  for  Testing  & 
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Materials  (ASTM),  100  Barr  Harbor 
Drive,  West  Conshohocken,  PA  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  mark,  and  the 
manubctiuer's  certification  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manu&cturer.  Each 
sealed  insulating  glass  unit  shall  be 
marked  as  conforming  to  UM  82b.  The 
label  shall  be  located  on  each  sealed 
insulating  glass  unit  so  that  it  is 
available  for  inspection.  The  label  shall 
include  the  manufacturer's  name,  plant 
location,  and  type. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assiuance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  sealed  insulating  glass  units, 
testing  and  inspection  sball  be  as 
follows: 

(1)  At  least  every  year,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  of  the  ma3umum  size 
commercially  available  for  testing  in  a 
laboratory  approved  by  the 
administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
every  six  months  to  assure  that  they  are 
being  followed  by  the  manufacturer. 

§200.942    [Removed and  f^eaerved] 

6.  Section  200.942  is  removed  and 
reserved. 

7.  Section  200.944  is  revised  to  read 
as  follows: 

§200.944    Supplementary apecWc 
requiremanta  under  the  HUD  building 
product  atandarda  and  certification 
program  for  plywood  and  other  wood-beaed 
atructural-uaa  panala. 

(a)  Applicable  standards.  (1)  All 
plywood  prescriptively  designed, 
manufactured,  and  tested  shall  be  in 
compliance  with  the  U.S.  Department  of 
Commerce  Volimtary  Product  Standard 
PS  1-95.  Plywood  panels  not  meeting 
the  grade  requirements  of  PS  1-95  and 
all  composite  and  non- veneer  structural- 
use  panels,  shall  comply  with  the 
"Performance  Standards  and  Policies  for 
Structure  I- Use  Panels-94"  (APA 
Standard  PRP  108-94  or  TECO  Standard 
PRP  133-94). 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 


the  U.S.  £>epartment  of  Commerce.    _  • 
NIST,  Gaithersburg,  MD  20899;  APA- 
The  Engineered  Wood  Association,  7011 
South  19th  St.,  Tacoma,  WA  98411; 
TECO/PFS  fric.  2402  Daniels  Street. 
Madison,  WI.  53704;  American  Society 
for  Testing  and  Materials  (ASTM),  100 
Barr  Harbor  Drive,  West  Conshohocken. 
PA  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  appUcable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  All 
plsrwood  panels  made  to  PS  1-95 
prescriptive  or  performance  standards 
shall  be  marked  as  complying  to  PS  1- 
95.  All  plywood  products  not  meeting 
the  requirements  of  PS  1-95  and  all 
composite  and  non-veneer  structural- 
use  panels  that  comply  with  APA  PRP 
108-94  or  TECO  PRP  133-94,  shall  be 
marked  as  complying  with  UM  40d.  The 
label  shall  be  located  on  each  panel  so 
that  it  is  available  for  inspection.  The 
label  shall  include  the  manufactiuer's 
name  and  mill  number. 

(c)  Periodic  tests  and  quality 
assurance.  Under  the  procedures 
concerning  periodic  tests  and  quality 
assurance  inspections,  the  frequency  of 
testing  for  a  product  shall  be  described 
in  the  specific  building  product 
certification  program.  In  the  case  of 
plywood  and  other  wood-based 
structural-use  panels,  testing  and 
ins[>ection  shall  be  conducted  as 
follows: 

(1)  At  least  three  times  a  year,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  10 
panels  of  each  certifieid  product  for 
testing  in  a  laboratory  accredited  by  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  of  the 
U.S.  Department  of  Commerce. 

(2)  The  administrator  shall  also 
review  the  quaUty  assurance  procedures 
three  times  a  year  to  assure  that  they  are 
being  followed  by  the  manufacturer. 

8.  Section  200.945  is  revised  to  read 
as  follows:  ^ 

§200.945    Supplementary apedflc 
requirements  under  ttte  HUD  building 
product  standards  and  certification 
program  for  carpet  and  carpet  with  attached 
cuafiiona. 

(a)  Applicable  standards.  (1)  All 
carpets  and  carpets  with  attached 
cushions  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  the  following  standards: 
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(i)  ASTM  D297-93  Standard  Test 
Method  for  Rubber  Products-Chemical 
Analysis; 

(ii)  ASTM  DS848-Q5  Test  Method  for 
Mass  per  Unit  Area  of  Pile  Floor 
Coverinss; 

(ui)  ASTM  D3936-90  Test  Method  for 
Delamination  of  Secondary  Backing  of 
Pile  Coverings; 

(iv)  ASTM  D2646-96  Test  Methods 
for  Backing  Fabric  Characteristics  of  Pile 
Yarn  Floor  Coverings: 

(v)  AATCC  16E-93  Test  Method  for 
Coloiiastness  to  Light-Xenon; 

(vi)  AATCC  165-93  Test  for  Crocking: 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  refisience 
in  accordance  with  5  U.S.C.  5S2(a)  and 
1  CFR  part  51.  They  are  available  from: 

(i)  American  Society  for  Testing  and 
Materials  (ASTM),  100  Barr  Harbor 
Drive.  West  Conshohocken.  PA  19428: 

(ii)  American  Association  ofTexUle 
Chemists  and  Colorists  (AATCC).  P.O. 
Box  12215.  Research  Triangle  Park.  NC 
27709. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufBcturw's  certification  of 
compliance  with  the  applicable 
ftyn/l»rri«  ue  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufactAirer.  Each 
carpet  shall  be  marked  at  intervals  of  at 
least  6  feet  and  no  less  than  1  foot  from 
the  edge,  in  compliance  with  UM  44e. 
The  1^1  shall  include  the 
maniifacturer's  name,  plant  location, 
and  statement  of  compliance  with  UM 
44e. 

(c)  Periodic  tests  and  quality 
ossumnce  inspections.  Under  the 
procedures  set  forth  in  24  CFR 
200.935(dMB)  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  tesfing  for  a  product  shall 
be  described  in  the  specific  building 
product  cattification  program.  In  the 
case  of  carpet  and  carpet  with  attached 
cushioc,  testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  Two  samples  of  each  certified 
quality  shall  be  taken  every  six  months 
fitHn  the  manufacturer  and  one  sample 
annually  from  the' public  marketplace 
for  testing  in  a  laboratory  accredited  by 
the  Naticmal  Voluntary  Laboratory 
AccrediUtion  Program  (NVLAP)  of  the 
U.S.  Department  of  Commerce. 

(2)  The  administrator  shall  also 
review  the  quality  procedures  twice  a 
year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

(d)  Cut  pile  polypmpytene  carpet. 
Provisions  for  cut  pile  polypropylene 
are  included  under  UM  44e. 


9.  Section  200.947  is  revised  to  read 
as  follows: 


§200.947    Ouppieinemfy  < 
requlrainania  underthe  HUO  buidkig 
product  standartfa  and  eertMcaMon 
program  for  polyalyrana  foam  towuMlon 


(a)  Applicable  standards.  (1)  All 
polystyrene  foam  insulation  board  shall 
be  designed,  manufactured,  and  tested 
in  compliance  with  the  American 
Society  for  Testing  k  Materials  (ASTM) 
standard  C  578-95.  "Standard 
Specification  for  Rigid  Cellular 
Poly^yrene  Thermal  Insulation". 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51 .  The  standard  is  available 
from  the  American  Society  for  Testing 
and  Materials  (ASTM).  100  Barr  Haibor 
Drive.  West  Conshohocken.  PA  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validatirai  marie  and  the 
manufactiuer's  certification  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
polystyrene  foam  insulation  board  shall 
be  mariced  as  ccmfbrming  to  UM  71b. 
The  label  shall  be  located  on  each 
polystyrene  foam  insulation  board  so 
that  it  is  available  for  inspection.  The 
label  shall  include  the  manufacturer's 
name,  plant  location,  and  type. 

(c)  Periodic  tests  and  quauty 
assurance  inspections.  UndOT  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  polystyrene  foam  insulating 
board,  testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  At  least  every  six  months,  the 
administrator  shall  visit  the 
manufacturer's  fadUty  to  select  a 
sample  for  testing  in  an  accredited 
laboratory. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
every  six  months  to  assure  that  they  are 
being  followed  by  the  manufacturer. 

10.  Section  200.948  is  revised  to  read 
as  follows: 


(i)  ASTM  D3574-95  Test  Method  for 
Flexible  Cellular  Matwials; 

(ii)  ASTM  D297-93  Standard  Test 
Method  for  Rubber  Products  Chemical 
Analysis; 

(iii)  ASTM  D629-95  Test  Methods  for 
Quantitative  Analysis  of  Textiles; 

(iv)  ASTM  D1667-90  Specification  for 
Flexible  Cellular  Materials; 

(v)  ASTM  D2646-96  Test  Method  for 
Backing  Fabric  Characteristics  of  Pile 
Yam  Floor  Coverings; 

(vi)  ASTM  D3696-90  Test  Method  for 
Delamination  of  Seccmdary  Backing  of 
Pile  Coverings. 

(2)  These  standards  have  been 
approved  by  the  Directw  of  the  Federal 
Register  for  incorporation  by  refiarence 
in  accordance  with  5  U.S.C  552(a)  and 
1  CFR  part  51.  They  are  available  frtxn 
the  American  Society  for  Testing  and 
Materials  (ASTM).  100  Barr  Harbor 
Drive.  West  Conshohocken.  PA  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  marie  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  tnr  the 
administrator  to  the  manunctura'.  Each 
carpet  cushion  shall  be  marked  as  to 
type  and  class,  and  as  conforming  to 
UM72b. 

(c)  Periodic  tests  and  quality 
assurance.  Under  the  procedures  set 
forth  in  200.935(d)(8),  testing  and 
inspection  shall  be  conducted  as 
follows: 

(1)  At  least  twice  a  year,  the 
administrator  shall  visit  the 
manufactiirer's  fadUty  to  select  a 
sample  of  each  cwtified  carpet  cushion 
for  testing  by  a  laboratory  approved  by 
the  administrator. 

(2)  The  administrator  shall  review  the 
quality  assurance  procedures  every  six 
months  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

11.  Section  200.949  is  revised  to  read 
as  follows: 


f200.M« 

teqmrawaiHa  under  »a  HUD  buOdma 
product  atandarda  and  oertifleallon 
program  for  carpet  ouaMon. 

(a)  Applicable  standards.  (1)  All 
carpet  cushion  shall  be  designed, 
manufactiired.  and  tested  in  compliance 
with  the  following  standards: 


program  for 


(a)  Applicable  standards.  (1)  All  steel 
insulated  exterior  door  systems  shall  be 
designed,  manufoctured,  and  tested  in 
compliance  with  the  following 
American  Sodety  for  Testing  ft 
Materials  (ASTM)  and  American 
National  Standards  Institute  (ANSI) 
standards: 

(i)  ASTM  A  591/A  591M-89  (1994). 
Standard  Spedfication  for  Steel  Sheet 
Steel.  Electrolytic  Zinc-Coated  for  Light 
Coating  Mass  Applications: 
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(ii)  ANSI/ISDI 100-90.  Door  Size 
Dimensional  Standard  and  Assembly 
Tolerances  for  Insulated  Steel  Door 
Systems; 

(iii)  ANSI/ISDI  101-83  (1989).  Air 
Infiltration  Performance  Standsurd  for 
Insulated  Steel  Door  Systems: 

(iv)  ANSI/ISDI  102-93,  Installation 
Standard  for  Insulated  Steel  Door 
Systems; 

(v)  ANSI/ISDI  104-93.  Water 
Penetration  Performance  Standard  for 
Insulated  Steel  Door  Systems; 

(vi)  ANSI  A224.1-90,  Test  Procedure 
and  Acceptance  Criteria  for  Prime 
Painted  Steel  SurCaoeslor  Steel  Doors 
and  Frames; 

(vii)  ASTM  F  476-84  (1996).  Standard 
Test  Methods  for  Security  of  Swinging 
Door  Assemblies" 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  The  ASTM  standard  is 
available  fit)m  the  American  Society  for 
Testing  ft  Materials  (ASTM),  100  Barr 
Harbor  Drive,  West  Conshohocken,  PA 
19428.  The  ANSI/ISDI  standards  are 
available  from  the  American  National 
Standards  Institute  (ANSI),  11  West 
42nd  Street.  New  York,  NY  10036. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6)  - 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
insulated  exterior  steel  door  system 
shall  be  marked  as  conforming  to  UM 
89a.  The  label  shall  be  located  on  each 
insulated  exterior  steel  door  system  so 
that  is  available  for  inspection.  The 
label  shall  include  the  manuEacturer's 
name  and  plant  location. 

(c)  Periodic  tests  and  quality 
assumnce  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  spedfic  building 
product  certification  program.  In  the 
case  of  insulated  exteriOT  steel  door 
systems,  testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  At  least  every  four  years,  the 
administrator  shall  visit  the 
manufacturer's  fadlity  to  select  a 
samp  le  in  a  laboratory  approved  by  the 
administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assiuvnce  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

12.  Section  200.950  is  revised  to  read 
as  follows: 


1200.960 

requirainanta 

product 

(Kogramfor 


ifieHUDbuMIng 
and  certification 


(a)  Applicable  standard.  (1)  All  solar 
water  beating  systems  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  the  Solar  Rating  &  Certification 
Corporation  (SRCC)  Standard  OG  300- 
97.  Operating  Guidelines  &  Minimum 
Standards  for  Certifying  Solar  Water 
Heating  Systems:  An  Optional  SWH 
System  Certification  and  Rating 
Program.  Section  10  of  the  SRCC 
standard  has  been  omitted  because  it 
was  considered  proprietary,  since  it 
describes  an  administrative  program 
spedfically  carried  out  by  SRCC 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  standard  is  available 
from  the  Solar  Rating  and  Certification 
Corporation  (SRCC).  777  North  Capital 
Street,  NE..  Suite  805,  Washington,  EX:. 
20002. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
solar  water  heating  system  shall  be 
marked  as  conforming  to  UM  100a.  The 
label  shall  be  located  on  each  solar 
water  heating  system  so  that  it  is 
available  for  inspection.  The  label  shall 
include  the  manufacturer's  name  and 
plant  location. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  solar  water  heating  systems, 
testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  At  least  every  four  years,  the 
administrator  shall  visit  the 
manufacturer's  fadlity  to  select  a 
sample  of  each  certified  solar  water 
heating  system  for  testing  in  a  laboratory 
approved  by  an  administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
every  two  years  to  assure  that  they  are 
being  followed  by  the  manufacturer. 

[dj  Warranty.  "The  manufadurer  shall 
provide,  at  no  cost,  a  full  five-year 
warranty  against  defeds  in  material  or 
workmanship,  on  the  absorber  plate, 
cooling  passages,  and  the  colledor 
(excluding  any  glass),  nmning  from  the 


date  of  installation  of  the  solar  water 
heating  system.  The  warranty  also  shall 
include  the  full  costs  of  field  inspection, 
parts,  and  labor  required  to  remeJdy  the 
defeds,  and  will  include  the  cost  of 
replacement  at  the  site  if  required.  The 
warranty  is  not  required  to  cover  defects 
resulting  firom  exposure  to  harmful 
materials,  fire,  flood,  lightning, 
hurricane,  tornado,  hailstorms, 
earthquakes,  or  other  acts  of  God, 
vandalism,  explosions,  harmful 
chemicals  or  other  fluids,  fumes,  or 
vapors.  This  exclusion  will  apply  to  the 
operation  of  the  colledor  under 
excessive  pressures  or  excessive  flow 
rates,  misuse,  abuse,  negligence, 
accidents,  alterations,  falling  objects  or 
other  causes  beyond  the  control  of  the 
manufadurer.  Following  the  initial  five 
years,  the  manufadurer  shall  provide  a 
limited  no-cost  five  year  warranty  for 
the  collector  parts  on  a  pro  rata 
allowance  basis. 

13.  A  new  §  200.951  is  added  to  read 
as  follows: 

S  200.951    Supplementary  apecMc 
requirements  under  tlie  i«JD  buNding 
product  atandaid  and  certification  program 
for  elastomeric  Joint  sealants. 

(a)  Applicable  standards.  (1)  All 
exterior  elastomeric  joint  sealants  shall 
be  designed,  manufactured,  and  tested 
in  compliance  with  the  following 
American  Society  for  Testing  and 
Materials  standards: 

(i)  ASTM  C920-95  Standard 
Specification  for  Elastomeric  Joint 
Sealants,  Class  25  and  Class  12  Vz, 
except  that  2500  hours  are  required 
using  test  methods  ASTM  C26-96 
Standard  Pradice  for  Operating  Light- 
Exposure  Apparatus  (Xenon-Arc  Type) 
With  and  Without  Water  for  Exposure  of 
NonmetaUic  Materials  or  ASTM  G53-96 
Standard  Pradice  for  Operating  Light- 
and  Water-Exposure  Apparatus 
(Florescent  UV-Condensation  Type)  for 
Exposure  of  Nonmetallic  Materials.  It 
should  be  noted  that  this  standard  alone 
does  not  provide  sufficient  information 
for  all  appropriate  uses  of  a  produd, 
and  also  that  the  user  must  comply  with 
the  manufadurer's  installation 
recommendations. 

(ii)  ASTM  C1193-95  Standard  Guide 
for  the  Use  of  Joint  Elastomeric  Sealants. 

(2)  These  standards  have  been 
approved  by  the  Diredor  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  S52(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  Society  for  Testing  and 
Materials  (ASTM),  100  Barr  Harbor 
Drive,  West  Conshohocken.  PA  19428. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  produd,  the 
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administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
container  of  elastomeric  joint  sealant 
shall  include  the  sealant's  type,  grade, 
class,  and  use.  and  the  manufacturer's 
name,  plant  location  and  statement  of 
compUance  with  UM  105. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  set  forth  in  24  CFR 
200.935(d)(8)  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  elastomeric  joint  sealants,  testing 
and  inspection  shall  be  conducted  as 
follows: 

(1)  At  least  once  every  year,  the 
administrator  shall  visit  the 
manufactiuer's  facility  to  select  a 
sample  for  testing  in  a  laboratory 
accredited  by  the  National  Volimtary 
Laboratory  Accreditation  Program 
(NVLAP)  of  the  U.S.  Department  of 
Commerce. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

14.  A  new  §  200.953  is  added  to  read 
as  follows: 

§  200.W9    Siipplsinsniify  ipecNIc 

INUUUd  ewnoeraveno  oefaiicsiion 
pioyiHn  lOf  spfsyed  polyufellMne  fown 


^a)  Applicable  standards.  (1)  All 
sprayed  polyurethane  foam  for  roof 
insulation  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  ASTM  Cl  029-96  Standard 
Specification  for  Spray  Applied  Rigid 
Cellular  Polyurethane  Hiermal 
Insulation.  The  foam  shall  be  installed 
in  accordance  with  ASTM  D5469-93 
Standard  Guide  for  Application  of  New 
Spray-Applied  Polyurethane  Foam  and 
Coated  Roofing  Systems,  and  designed 
in  accordance  with  the  Society  of  the 
Plastics  Industry  (SPI)  standard  PFCD 
AY  104-94  Spray  Polyurethane  Foam 
Systems  for  New  and  Remedial  Roofing. 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
RfBgister  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  National  Standards 
Institute,  Inc..  11  West  42nd  Street.  New 
York.  NY  10036,  or  the  Society  of  the 
Plastics  Industry  (SPI).  1801  K  Street, 
NW.  Suite  BOOK.  Washington.  D.C.. 
20006. 


(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  maik  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standard  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manulacturer.  Each 
container  or  package  of  sprayed 
polyurethane  foam  roof  insiilaticu) 
material  shall  be  mariced  as  conforming 
to  UM  110.  The  label  shall  include  the 
manufBctura''s  name  and  plant  location. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  set  forth  in  24  CFR 
200.935(d)(8)  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  sprayed  polyurethane  foam  for 
roof  insulation,  testing  and  inspection 
shall  be  conducted  as  follows: 

(1)  At  least  twice  a  year,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  for  testing  in  an  approved 
laboratory  with  the  applicable  standard. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
twice  a  year  to  assure  that  they  are  bei^ 
followed  by  the  manufacturer. 

15.  A  new  §  200.956  is  added  to  read 
as  follows: 

'  %  200.966   SuppleinMilwy  specMc 

•wHUObuMhig 


product 

progmn  for  kNdMn 


(a)  Applicable  standards.  (1)  All 
kitchen  cabinets,  plastic  sinks,  and  solid 
sxirface  kitchen  countertops  shall  be 
designed.  manufiBctured,  and  tested  In 
accordance  with  the  following 
American  National  Standards  Institute 
(ANSI)  standards: 

(i)  ANSI/KCMA  A161.1-95, 
Performance  and  Construction  Standard 
for  Kitchen  and  Vanity  Cabinets: 

(ii)  ANSI  Zl 24.8-90,  Plastic  Sinks; 

(iii)  ANSI/lCPA-SS-1-97, 
Performance  Standard  for  Solid  Surface 
Materials. 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  The  ANSI  standards  are 
available  from  the  American  National 
Standards  Institute  (ANSI).  11  West 
42nd  Street.  New  York.  New  York 
10036.  The  ANSI/ICPA  standard  is 
available  from  the  International  Cast 
Polymer  Association  (ICPA).  8201 
Greensboro  Drive.  Suite  300,  McLean. 
VA  22102. 


(b)  Labeling.  Undi*r  the  procedures  set 
forth  in  24  CFR  200.935(dH6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrate  to  the  manufacturer.  Each 
kitchen  cabinet,  plastic  sink,  and  solid 
surface  kitchen  countertop  shall  be 
marked  as  conforming  to  UM  104.  The 
label  shall  include  the  manufacturer's 
name  and  plant  location. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assxuance  inspections,  the 
frequency  of  testing  for  a  prtxluct  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  kitchen  cabinets,  plastic  sinks, 
and  solid  surface  kitchen  countertops, 
testing  and  inspection  shall  be 
conducted  as  follows: 

(1)  At  least  every  year,  the 
administrattu'  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  of  each  kitchen  cabinet,  plastic 
sink,  or  solid  surface  kitchen  countertop 
for  testing  in  a  laboratory  approved  by 
the  administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

16.  A  new  §  200.958  is  added  to  read 
as  follows: 

faoatSt   Supplementary  apecWc 
f^fHitfainenla  under  ttie  HUD  buMdbM 
pniduct  standards  prayram  tor  application 

(a)  Applicable  standards.  (1)  Ail 
fasteners  shall  be  designed, 
manufactured,  and  tested  in  compliance 
with  the  International  Staple.  Nail,  k 
Tool  Association  (ISANTA)  standard 
SNT  112-97.  International  Power 
Staples.  Nails  k  Allied  Fastenera  For  All 
Types  of  Building  Construction. 

(2)  This  standard  has  been  approved 
by  the  Director  of  the  Federal  Register 
for  incorporation  by  reference  in 
accordance  with  5  U.S.  C  552(a)  and  1 
CFR  part  51.  It  is  available  frvm  the 
International  Staple.  Nail,  ft  Tool 
Association  (ISANTA).  512  West 
Burlington  Avenue.  LaGrange,  IL  60525. 

(b)  There  are  no  labeling  or 
certification  requirements  under  UM 
25e.  AppUcation  and  Fastening 
Schedule. 

17.  A  new  S  200.960  is  added  to  read 
as  follows: 
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1200.960   Supplementary  specific 
raquiramants  under  the  HUD  buNding 
product  standards  and  certiflcatton 
program  for  pressure  traalad  lumber  and 


(a)  Applicable  standards.  (1)  All 
pressure  treated  lumber  and  pl)rwood 
shall  be  designed,  manufactured,  and 
tested  in  compliance  with  the  following 
American  Wood  Preservers  Association 
(AWPA)  standards: 

(i)  AWPA  Cl-96,  All  Timber 
Products — Preservative  Treatment  by 
Pressure  Processes; 

(ii)  AWPA  C2-96.  Lumber,  Timbers. 
Bridge  Ties,  and  Mine  Ties—  ^ 

Preservative  Treatment  by  Pressure 
Processes: 

(iii)  AWPA  C9-96,  Plywood- 
Preservative  Treatment  by  Pressure 
Processes; 

(iv)  AWPA  C15-96,  Wood  for 
Commercial-Residential  Construction — 
Preservative  Treatment  by  Pressure 
Processes; 

(v)  AWPA  C22-96.  Lumber  and 
Plywood  for  Permanent  Wood 
Foundations — Preservative  Treatment 
by  Pressure  Processes; 

(vi)  AWPA  C28-95.  Standard  for 
Preservative  Treatment  of  Structural 
Glued  Laminated  Members  and 
Laminations  Before  Gluing  of  Southern 
Pine.  Pacific  Coast  Douglas  Fir,  Hemfir. 
and  Western  Hemlock  by  Pressure 
Processes; 

(vii)  AWPA  C31-95.  Lumber  Used 
Out  of  Contact  With  the  Groimd  and 
Continuously  Protected  from  Liquid 
Water-Treatment  by  Pressure  Processes. 

(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  Wood  Preservers 
Association  (AWPA).  32346  Fall  Creek 
Highway.  Suite  190.  Granbury.  Texas 
76049. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  2G0.935{d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  validation  mark  and  the 


manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
piece  of  pressure  treated  lumber  and 
plywood  shall  be  marked  as  conforming 
to  UM  48a  or  the  referenced  AWPA 
standard.  The  label  shall  include  the 
manufacturer's  name,  plant  location,  the 
preservative  used,  the  preservative 
retention  time,  the  year  of  treatment  if 
required  by  the  AWPA  standard,  and 
the  exposure  category  (e.g.  Above 
,  Ground,  Ground  Contact), 
(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  pressure  treated  lumber  and 
plywood,  testing  and  inspection  shall  be 
as  follows: 

(1)  At  least  every  six  months,  the 
administrator  shall  visit  the  — 
manufacturer's  facility  to  select  a 
sample  for  testing  in  a  laboratory 
approved  by  the  administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
every  six  months  to  assure  that  they  are 
being  followed  by  the  manufacturer. 

18.  A  new  §  200.961  is  added  to  read 
as  follows: 

S  200.961    Supplementary  apecMc 
requirements  under  the  HUD  building 
product  standards  and  oerttncalion 
program  for  wood  flush  doors  and  primary 
entrance  doors. 

(a)  Applicable  standards.  (1)  All 
Architectural  wood  flush  door  systems 
and  primary  entrance  doors  shall  be 
designed,  manufactured,  and  tested  in 
compliance  with  the  following  National 
Window  &  Door  Association  (NWDA) 
standards: 

(i)  ANSI/NWWDA  I.S.  lA-97. 
Architectural  Wood  Flush  Doors; 

(ii)  ANSI/NWWDA  I.S.  9-88,  Wood 
Primary  Entrance  Doors; 


(2)  These  standards  have  been 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  They  are  available  from 
the  American  National  Standards 
Institute  (ANSI).  11  West  42nd  Street. 
New  York.  NY  10036. 

(b)  Labeling.  Under  the  procedures  set 
forth  in  24  CFR  200.935(d)(6) 
concerning  labeling  of  a  product,  the 
administrator's  mark  and  the 
manufacturer's  certification  of 
compliance  with  the  applicable 
standards  are  required  to  be  on  the 
certification  label  issued  by  the 
administrator  to  the  manufacturer.  Each 
architectural  wood  flush  door  system 
and  primary  entrance  door  system  shall 
be  marked  as  conforming  to  UM  52b. 
The  label  shall  be  located  on  each  door 
so  that  it  is  available  for  inspection.  The 
label  shall  include  the  manufacturer's 
name  and  plant  location. 

(c)  Periodic  tests  and  quality 
assurance  inspections.  Under  the 
procedures  concerning  periodic  tests 
and  quality  assurance  inspections,  the 
frequency  of  testing  for  a  product  shall 
be  described  in  the  specific  building 
product  certification  program.  In  the 
case  of  wood  doors,  testing  and 
inspection  shall  be  conducted  as 
follows: 

(1)  At  least  every  four  years,  the 
administrator  shall  visit  the 
manufacturer's  facility  to  select  a 
sample  of  each  certified  wood  door  for 
testing  in  a  laboratory  approved  by  the 
administrator. 

(2)  The  administrator  shall  also 
review  the  quality  assurance  procedures 
once  a  year  to  assure  that  they  are  being 
followed  by  the  manufacturer. 

Dated:  January  5,  1998. 

Nicolas  P.  Retnnas, 

Assistant  Secretary  for  Housing-Fedeml 
Housing  Commissioner. 

(FR  Doc.  98-3236  Filed  2-9-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  21 

(Doekat  Na  27641;  Anwndment  No.  21-7^ 

RIN  2l20-nAO39 

Primary  Category  Seaplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Direct  final  rule;  confirmation  of 
effective  date.  * 

summary:  This  action  confirms  the 
effective  date  of  a  rule,  published  on 
November  25, 1997,  which  established  a 
maximum  weight  limit  of  3,375  pounds 


for  seaplanes  that  are  proposed  for  type 
certification  in  the  primary  category. 

EFFECTIVE  DATE:  February  23, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Yanez,  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
telephone  (202)  267-9588. 

SUPPtBMENTARY  INFORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  25. 1997  (62  FR 
62805).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA  - 
believes  there  vrill  be  no  adverse  public 


comment.  The  direct  final  rule  advised 
the  public  that  no  adverse  comments 
were  anticipated,  and  that  unless  a 
written  adverse  comment,  or  a  written 
notice  of  intent  to  submit  such  an 
adverse  comment,  were  received  within 
the  comment  period,  the  regulation 
would  become  effective  on  February  23, 
1998.  No  adverse  comments  were 
received,  and  thus  this  document 
confirms  that  the  final  rule  will  become 
effective  on  that  date. 

Issued  in  Washington,  DC,  on  February  3, 
1998. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
(FR  Doc.  98-3292  Filed  2-9-98:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperattve  State  RMearch, 
Education,  and  ExtwiskNi  Service 

Riak  ManagenMnt  Agency 

Federal  Crop  Inaurance  Corporation 

Requeet  for  Propoeala 


B:  Cooperative  State  Research. 

Education,  ana  Extension  Service 
(CSREES).  Risk  Management  Agency 
(RMA),  and  Federal  Crop  Insiirance 
Corporation  (FQC).  USDA. 
action:  Announcement  of  availability  of 
grant  funds  and  request  for  proposals  for 
Agricultural  Risk  Management 
Education. 

SUMMARY:  CSREES  and  RMA. 
administering  this  program  for  FQC.  in 
consultation  with  the  Risk  Management 
Education  Steering  Committee,  is 
soliciting  proposals  for  a  Risk 
Management  Education  Program  under 
section  516  of  the  Federal  Crop 
Insurance  Act  and  under  a  delegation  of 
authority  memorandum  from  the  FCIC 
to  the  Administrator  of  CSREES. 
Projects  are  solicited  in  the  following 
areas:  1.  The  delivery  of  risk 
management  education  programs  to 
producers  and  related  agribusiness 
operaton  in  the  U.S.  agricultural  sector 
(program  delivery):  2.  The  development 
of  agricultural  ri^  management 
educational  curricula  and  materials 
(curriculum  and  materials):  and  3. 
Supporting  research  that  leads  to 
improved  risk  management  strategies 
and  decision  aids  for  agricultural 
producers  or  that  improves  access  to 
risk  management  information 
(supportive  research). 

This  notice  sets  out  the  objecdves  for 
these  projects,  the  eligibility  criteria  for 
projects  and  applicants,  the  application 
procedures  and  instructions,  and  the 
project  selection  process  and  evaluation 
criteria.  To  obtain  application  forms, 
contact  the  CSREES  Proposal  Services 
Unit.  Office  ofVxtramural  Programs, 
USDA/CSREES  at  (202)  401-5048:  e- 
mail:  psb0reeusda.gov.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
forms  for  the  Risk  Management 
Education  Program. 
OATVt:  Applications  must  be  received 
on  or  before  April  13. 1998.  Proposals 
received  after  April  13. 1998  will  not  be 
considered  for  funding, 
ran  nmTHCR  turotmAnon  contact: 
Craig  Witt.  Risk  Management  Agency, 
U.S.  Department  of  Agriculture.  Stop 
0805.  1400  independence  Avenue,  S.W., 
Washington.  D.C  20250-0805:  Voice: 
(202)  690-2957:  Fax:  (202)  690-2095: 


Internet:  cwitt*wdc.£Bs.usda.gov;  or 
Donald  A.  West.  Coopoative  State 
Research.  Education,  and  Exteniian 
Service.  U.S.  Department  of  Agricuhioe. 
Stop  2212. 1400  Independence  Avenue. 
S.W.,  Washington.  D.C  20250-2212; 
Voice:  (202)  720-5633;  Fax:  (202)  690- 
2522;  Internet:  dwe8tOreeusda.gov. 
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A.  Le^siative  Authority 

Sections  506(1)  of  the  Federal  Crop 
Insurance  Act.  7  U.S.C  1506,  provides 
FQC  with  the  authority  to  carry  out 
programs  intended  to  provide  education 
in  the  management  of  risks  inherent  in 
the  production  of  agricultural 
commodities.  Consequently.  PCIC  is 
providing  assistance  to  stimulate 
programs  which  help  agricultural 
producers  understand  die  efliBctive  use 
of  insurance  protection  programs  and 
other  related  risk  management  tools 
which  lead  to  their  improved  financial 
stability. 

FQC  funds  this  competitive  grants 
program  under  its  authority  in  section 
516  of  the  Federal  Crop  Insurance  Act, 
7  U.S.C  1516.  to  fund  research  and 
development  of  risk  management 
programs  for  insurance  protection  and 
related  issues.  FQC  and  CSREES  have 
entered  into  an  interagency  agreement 
under  the  Economy  act,  31  U.S.C  1535. 


and  FCIC  has  delegated  the  necessary 
authority  for  CSR]^  to  administer  this 
program  for  FQC 

B.  Definitions 

For  the  purpose  of  making  awards 
under  this  program,  the  following 
definitions  are  applicable: 

Administratm  means  the 
Administrator  of  the  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

Agriculturnl  Risk  Management  means 
the  informed  use  of  tools  and  strategies 
by  farmers,  ranchers,  and  agribusiness 
firms  to  deal  with  the  risks  encoimtered 
wdien  producing  and  mariceting 
agrictUttual  products.  The  insurance 
protection  programs  area,  including 
those  related  risks  encountered  in  the 
production,  mariwting.  financial,  legal, 
and  human  re80urce(s)  aspects  of 
agricultural  operations,  is  the  primary 
thrust  of  this  RFP. 

Authorized  Departmental  Officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Seoetary. 

Authorized  Organizational 
Representative  means  the  official 
designated  by  the  president  or  chief 
executive  officers  of  the  applicant 
organizaticm  who  has  the  authority  to 
commit  the  resources  Of  the 
ormnization. 

Budget  Period  means  the  interval  of 
time  (usually  12  months)  into  which  the 
project  pwiod  is  divided  for  budgetary 
and  reporting  purposes. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Grant  means  the  award  by  the 
Administrator  of  CSREES  or  his 
designee  of  funds  to  an  eligible  entity 
whose  proposal  has  been  selected  under 
this  RFP. 

Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

Insurance  (Risk)  Protection  Programs 
mean  programs  relating  to  crop 
insurance  and  agriculture-related  risks 
and  losses. 

Manager  means  the  Manager  of  the 
Federal  Crop  Insurance  Corporation 
(FQC). 

Peer  Review  Panel  means  a  group  of 
experts  qualified  by  training  and 
experience  in  particular  fields 
designated  by  the  Risk  Management 
Education  Steering  Committee  to 
evalxiate  eligible  proposals  in  those 
fields  submitted  under  this  RFP. 
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Prior  approval  means  written,  prior 
consent  by  an  authorized  departmental 
officer  as  defined  above. 

Producers  and  Related  Agribusiness 
Operators  mean  individuals,  companies, 
or  corporations  engaged  in  the  business 
of  agriculture  or  in  the  business  of 
supplying  agricultiue  with  products  or 
services. 

Project  Director  means  the  person 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

Project  means  the  insurance 
protection  program  or  related  risk 
management  education  activity  for 
which  a  grant  has  been  requested. 

Project  period  means  the  specific 
dates,  as  stated  in  the  award  document 
and  modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

Public  and  private  sector  delivery 
points  mean  the  direct  contacts  between 
a  person  delivering  the  RME  program 
and  the  producer  (e.g.,  a  lender  or 
insurance  agent  discussing  risk 
management  with  a  producer). 

RMe  Steering  Committee  means  the 
Risk  Management  Education  Steering 
Committee,  consisting  of  representatives 
from  RMA,  CSREES,  and  the 
Commodity  Futures  Trading 
Commission,  formed  by  these  agencies 
in  an  April  1997  Memorandum  of 
Understanding. 

Request  for  Proposals  (RFP)  means  an 
invitation  to  submit  projects  for 
consideration  for  funding  under  this 
program. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

C.  Eligibility 

Except  where  otherwise  prohibited  by 
law,  proposals  are  invited  frtim  all 
colleges  and  universities,  other  research 
institutions.  Federal.  State,  and  local 
agencies,  nonprofit  and  for-profit 
private  organizations  or  corporations, 
and  individuals,  with  strong 
encouragement  to  minority 
organizations,  which  have  a 
demonstrated  capability  to  conduct  risk 
management  education  delivery, 
curricula  development  or  supportive 
research  programs.  Projects  which 
represent,  involve,  or  foster  partnerships 
between  two  or  more  eligible  entities  are 
encouraged. 

To  compete  for  a  grant,  an  entity  must 
submit  a  completed  application  before 
the  announced  deadline.  To  be  eligible, 
an  entity  must  have:  (a)  The  capacity 


and  professional  expertise  to  deliver 
educational  programs,  prepare  curricula 
and  materials,  or  conduct  research  in 
agricultural  risk  management:  (b) 
adequate  knowledge  of  insurance 
protection  programs  and  related  areas  in 
agricultural  production,  marketing, 
financial,  legal  and  human  resource 
practices;  (c)  competency  to  implement 
a  project,  provide  fiscal  accountability 
and  oversight,  and  prepare  status 
reports  and  project  documentation:  and 
(d)  a  demonstrated  willingness  to  share 
information  with  researchers,  educators, 
and  the  public. 

Although  an  applicant  may  be  eligible 
to  compete  for  an  award  based  on  its 
status  as  an  eligible  entity,  other  factors 
may  exclude  an  applicant  from 
receiving  Federal  assistance  under  this 
program  (e.g.,  debarment  and 
suspension,  a  determination  of  non- 
responsibility  based  on  the  information 
submitted). 

Part  n — Program  Description 

A .  Purpose  of  the  Program 

Recent  events  have  placed  greater 
responsibility  on  U.S.  producers  to 
manage  the  risks  of  their  operations. 
Recent  changes  brought  about  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  Pub.  L.  No.  104- 
127,  increased  global  competition  and 
price  variation,  changes  in  the  structure 
of  some  agricultural  segments,  and  the 
adoption  of  new  technologies  have  all 
contributed  to  a  more  risky  environment 
for  U.S.  farmers  and  ranchers.  The  need 
to  manage  risks  in  this  new 
environment  is  so  compelling  that  it  has 
prompted  new  efforts  targeting 
increased  risk  management  education. 

Many  farm  and  ranch  op>erators  do  not 
have  the  training  to  develop  effective 
risk  management  strategies  involving 
insurance  protection  and  related 
techniques  for  their  businesses. 
Moreover,  the  risks  in  production, 
marketing,  finance,  legal,  and  human 
resources  are  increasingly 
interconnected.  ConsequenUy.  these 
risks  demand  comprehensive  strategies 
for  their  management.  In  seeking  profit 
opportunities  in  the  new  risk 
environment,  producers  and  the 
agricultural  community  can  benefit  from 
increased  risk  management  education, 
increased  access  to  risk  management 
information,  and  new  decision  aids. 

"=Proposals  are  requested  for  the 
purpose  of  stimulating  the  research  and 
development  of  education  in  the  risks 
covered  by  insurance  protection 
programs,  including  the  related  areas  of 
production,  marketing,  finance,  legal, 
and  human  resource(s).  Specifically, 
these  programs  should  recognize  the 


relationships  between  risk  areas.  They 
should  also  be  part  of  a  substantial  e^ort 
to  reach  all  segments  of  U.S.  agricultural 
producers  by  increasing  their  awareness 
of  both  traditional  and  new  risk 
management  tools. 

Proposals  are  invited  for  competitive 
awards  under  the  Risk  Management 
Education  Program  for  fiscal  year  (FY) 
1998.  The  purpose  of  these  awards  is  to 
provide  U.S.  agricultural  producers  with 
the  knowledge,  skills,  and  tools  needed 
to  make  better-informed  risk 
management  decisions.  Projects  should 
incorporate  one  or  more  of  the  following 
areas:  (1)  Deliver  risk  management 
training  to  U.S.  farmers,  ranchers,  and 
related  agribusinesses;  (2)  develop  and 
distribute  risk  management  educational 
curricula  and  materials:  and  (3)  support 
research  that  leads  to  improved  risk 
management  strategies,  information,  or 
decision  aids  for  producers.  This  grants 
program  is  funded  by  the  FQC  and 
administered  by  CSREES. 

B.  Available  Funds  and  Award 
Limitations 

For  FY  1998,  approximately  $3 
million  is  available  for  risk  management 
education  and  supportive  research 
projects.  The  total  of  all  awards  will  not 
exceed  $3  million  for  FY  1998. 
Proposals  will  be  awarded  on  a  fiscal 
year  basis  with  a  one-year  duration  for 
projects  focused  on  educational  program 
delivery  and  curricula  development  and 
up  to  two  years  for  those  focused  on 
supportive  research. 

Federal  funding  for  each  successful 
proposal  will  not  exceed4250,00G. 
Proposed  budgets  are  subject  to 
negotiation,  but  the  Federal  share  will 
not  exceed  S2SD,000. 

C.  Indirect  Costs 

If  requested,  indirect  costs  must  be 
justified  and  may  not  exceed  the  current 
rate  negotiated  with  the  cognizant 
Federal  negotiating  agency.  If  no  rate 
has  been  negotiated,  a  reasonable  dollar 
amount  in  lieu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  Due  to  the  nature  of 
the  projects  to  be  funded  under  this 
program,  applicants  are  encouraged  to 
request  rates  that  are  lower  than  an 
applicant's  approved  negotiated 
research  or  instructional  rate. 
Applications  from  colleges  and 
universities  that  are  not  submitted 
through  an  Office  of  Sponsored 
Programs  (or  equivalent  thereto)  must 
provide  a  statement  in  the  budget 
narrative  verifying  that  the  indirect 
costs  requested  are  in  accordance  with 
institutional  policies. 
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D.  Scope  of  Program 

Risk  management  education  projects 
funded  by  this  RFP  are  intended  to 
reach  either  U.S.  agricultural  producers 
directly  or  agribusinesses  that  interact 
with  U.S.  producers.  These  projects 
must  be  directed  to  (a)  Program 
delivery:  (b)  the  development  of 
curriculum  and  materials:  and/or  (c) 
supportive  research  and  decision  aids. 
Projects  which  address  more  than  one  of 
these  areas  are  encouraged.  Also 
encouraged  are  projects  which  form  or 
foster  private  and  public  partnerships, 
are  likely  to  become  self-supporting, 
and  are  innovative.  All  projects  must 
contain  explicit  information  indicating 
how  results  from  the  project  will  be 
measured,  evaluated,  and  reported.  The 
indicators  used  to  measure  results  of  the 
project  should  be  clear  and  objective 
and  focus  on  the  anticipated  iinpacts  of 
risk  management  education  or  resulting 
behavior  of  U.S.  agricultural  producers, 
to  the  extent  possible. 

E.  Program  Delivery 

Program  delivery  is  providing 
instruction  and  materials  directly  to 
fanners  and  ranchera  or  training  third 
party  educators  who  have  the 
opportunity  and  ability  to  reach  farmers 
and  ranchers  with  risk  management 
education.  A  successful  proposal  in  this 
area  will  >nclude  the  use  of  strong 
organizational  skills  to  reach  the  farmers 
and  ranchers  in  a  specific  region  or  who 
use  similar  production  practices. 
Proposals  should  show  how  public  or 
private  sector  (or  both)  delivery  points 
will  be  used  to  reach  producers. 
Moreover,  proposals  should  be  raindhil 
of  the  private  sector's  competitive 
motivations  and  the  potential  conflicts 
of  interest  in  providing  risk 
management  education.  Proposals 
which  use  innovative  educational 
techniques  to  deliver  risk  management 
education  are  encouraged. 

F.  Curriculum  and  Materials 

Educational  curricula  and  materials 
are  printed,  electronically  based,  or 
multi-media  items  which  can  be  used  in 
program  delivery.  PropKMals  should 
offer  materials  which  address  important 
risk  management  topics,  are  easy  to  use, 
and  effectively  communicate  the  risk 
management  message.  Projects  should 
produce  teaching  devices  which  can  be 
readily  understood  and  easily  adopted 
by  program  deliverers.  Those  proposals 
which  address  topics  and  issues  not 
covered  in  the  body  of  existing  risk 
management  education  materials  are 
encouraged.  Also  encouraged  are 
propouu  which  deal  with  the  linkages 


among  different  kinds  of  risk  and  their 
management. 

G.  Supportive  Research 

Supportive  research  is  adaptive  or 
applied  research  which  results  in 
improved  educational  programming, 
practical  tools,  techniques,  strategies,  or 
decision  aids.  Applied  research  on  the 
unmet  risk  management  needs  of  crop 
and  livestock  producera  is  encouraged. 
Producers  should  be  able  to  use  these 
results  in  making  better  risk 
management  decisions.  Proposals 
should  also  focus  on  producing  results 
which  will  be  readily  understood  by 
producers  or  by  trainers  when  used  in 
program  delivery.  Proposals  which 
include  innovative  approaches  are 
encouraged. 

Part  ni — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  application  materials  will  be 
made  available  to  eligible  entities  upon 
request.  These  materials  include 
information  on  the  purpose  of  the 
program,  how  the  program  will  be  ^ 

conducted,  the  required  contents  of  a 
proposal,  and  the  forms  needed  to 
prepare  and  submit  ^rant  applications. 

To  obtain  application  forms,  please 
contact  the  Proposal  Services  Unit; 
Office  of  Extramural  Programs;  USDA/ 
CSREES  at  (202)  401-5048.  When 
calling  Proposal  Services  please  indicate 
that  you  are  requesting  forms  for  the 
Risk  Management  Education  Program. 
Application  materials  also  may  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb9reeusda.gov.  The 
request  should  indicate  that  you  wish  to 
receive  a  copy  of  tlie  application 
materials  for  the  FY  1998  Risk 
Management  Education  Program. 
Materials  will  then  be  mailed  to  you 
(not  e-mailed). 

B.  Content  of  a  Proposal 

After  you  have  received  the 
application  materials,  you  can  complete 
your  application  as  follows: 

1.  Cover  Page 

Complete  the  "Application  for 
Funding"  Form  in  its  entirety. 

a.  Note  that  providing  a  Social 
Security  Number  is  voluntary,  but  is  an 
integral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal. 

b.  One  copy  of  the  "Application  for 
Funding"  form  must  contain  the  pen- 
and-ink  signatures  of  the  project 
director  and  authorized  organizational 
representative  for  the  applicant 
organization. 


c.  Note  that  by  signing  the 
"Application  for  Funding"  form  the 
applicant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017.  as  amended,  regarding  Debarment 
and  Suspension  and  Drug-Free 
Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certiHcation 
forms  are  included  in  this  application    ■ 
package  for  informational  purposes 
only.  It  is  not  necessary  to  submit  the 
forms  to  USDA. 

2.  Table  of  Contents 

For  ease  in  locating  information,  each 
proposal  must  contain  a  detailed  table 
of  contents  immediately  after  the 
proposal  cover  page.  The  Table  of 
Contents  should  include  page  numbera 
for  each  component  of  the  proposal. 
Pagination  should  begin  immediately 
following  the  Table  of  Contents. 

3.  Project  Stmunary 

The  proposal  must  contain  a  concise 
project  summary  on  a  separate  page. 
This  page  must  include  Uie  title  of  the 
project  and  the  names  of  the  project 
director  and  the  applicant  organization, 
followed  by  a  project  summary  of  250 
words  or  less.  The  project  summary 
should  describe  the  overall  goals  and 
relevance  of  the  project.  It  should  also 
contain  a  listing  of  all  organizations 
involved  in  the  project.  The  Project 
Summary  should  immediately  follow 
the  Table  of  Contents. 

4.  Project  Narrative 

The  Project  Narrative  must  be 
prepared  on  only  one  side  of  each  page 
using  standard  size  (8Vz"  x  11";  21.6  cm 
X  27.9  cm)  white  paper,  one-inch 
margins,  tyi>ed  or  word  processed  using 
no  type  smaller  than  10  point  font 
regardless  of  whether  it  is  single  or 
double-spaced.  The  project  narrative 
shall  not  exceed  10  pages.  It  must  state 
and  then  answer  each  of  the  following 
six  Questions: 

(a)  What  risk  management  education 
activity  or  supportive  research  project  is 
being  proposed?  Explain  the  type  of 
project,  the  direct  or  ultimate 
beneficiaries  of  the  project,  and  which 
areas  of  risk  will  be  covered.  The  project 
must  be  directed  to  either  program 
delivery,  the  development  of  curricula 
and  materials,  or  supportive  research. 
More  than  one  of  these  three  activities 
can  be  included  in  one  project.  Identify 
and  describe  the  insurance  protection 
and  related  areas  of  risk  (production, 
marketing,  financial,  legal,  or  human 
resources)  which  will  be  included  in  the 
project.  Describe  the  methodology  to  be 
used,  the  procedures  to  be  followed,  and 
the  time  line  for  their  completion. 
Include  a  description  of  any  innovative 
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techniques  used  in  the  project  to 
advance  risk  management  education. 

(b)  At  what  audiencets)  is  the  project 
directed?  Provide  a  description  of  the 
U.S.  agricultural  production  sector(s)  for 
which  the  project  is  intended.  Describe 
the  geographical  area,  demographic 
profile,  and  perceived  risk  management 
needs  of  the  proposed  beneficiaries  of 
the  project.  Indicate  reasons  why  these 
risk  management  education  needs  are 
not  being  met  with  existing  programs. 

(c)  What  are  the  goals  of  the  project? 
Describe  the  goals  of  the  project  and  the 
procedures  to  be  followed  in  meeting 
them.  Indicate  how  the  project  will 
make  a  positive  measurable  impact  on 
producer's  knowledge  of  agricultural 
risks  and  their  ability  to  cope  with  these 
risks.  Indicate,  also,  how  the  impact  of 
the  project  will  be  measured  and  how 
results  will  be  reported.  Ensure  that 
indicators  used  to  measiu^  the  results  of 
the  project  are  relevant  and  as  objective 
as  possible. 

(d)  What  partnering  opportunities  will 
be  created  through  the  project?  Identify 
the  private  and  public  organizations  that 
will  participate  in  the  project.  Identify 
any  additional  organizations  which  may 
become  Involved  or  have  a  positive 
influence  on  risk  management 
education  as  a  result  of  the  project. 

(e)  How  can  the  project  become  self- 
sustaining?  For  program  delivery 
proposals,  or  components  of  proposals, 
indicate  how  the  project  can  become 
self-sustaining  in  the  absence  of  further 
outside  funding.  Specify  mechanisms 
such  as  user  fees  or  product  sales  that 
could  be  used. 

(f)  How  does  the  project  assist  in  the 
effort  to  provide  simple  and  practical 
risk  management  tools  to  producera? 
Describe  the  ways  in  which  the  project 
activities  will  communicate  clearly  and 
simply  with  producers.  Indicate  the 
ways  in  which  this  project  will  result  in 
the  producera  receiving  practical,  user- 
friendly  materials  or  tools  for  risk 
management. 

5.  Key  Personnel 

Identify  the  primary  project  director, 
the  co-project  manager(s),  and  other  key 
personnel  committed  to  this  project. 
Summarize  the  relevant  exp>erience  of 
key  project  personnel  that  will  enable 
them  to  successfully  complete  the 
project.  Include  brief  vitae  which 
provide  enough  information  so  that 
proposal  reviewera  can  make  an 
informed  judgment  as  to  their 
capabilities  and  experience.  An 
organizational  chart  for  the  project 
should  be  provided  if  available. 


6.  Budget 


.  Budget  Form:  Prepare  the  budget  form 
in  accordance  with  instructions 
provided  with  the  form.  Projects 
selected  for  program  delivery  or 
curricula  and  materials  will  be  funded 
for  up  to  one  year.  Projects  selected  for 
supportive  research  will  be  funded  for 
up  to  two  yeara.  A  budget  form  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  the  requested  total 
support  for  the  overall  project  period,  if 
more  than  one  year.  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  authorizing  legislation, 
applicable  Federal  cost  principles,  these 
program  guidelines,  and  can  be  justified 
as  necessary  for  the  successful  conduct 
of  the  proposed  project.  Requested 
expenditures  for  equipment  should  not 
represent  more  than  10  percent  of  the 
budget  total. 

7.  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  public  or  private  support 
(including  in-house  support)  to  which 
key  persoimel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for 
pereon(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  fixture  to,  other 
possible  sponsora,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  for  this  purpose.  However,  a 
proposal  that  duplicates  or  overlaps 
substantially  with  a  proposal  already 
reviewed  and  funded  (or  that  will  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program.  The  application  material 
includes  Form  CSREES-663  which  is 
suitable  for  listing  current  and  pending 
support. 

8.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

Environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 


In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary:  therefore.  Form 
CSREES-1234.  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  placed  after 
the  Form  CSREES-661,  "AppUcation  for 
Funding,"  in  the  proposal. 

Even  though  a  pro)ect  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Enviroiunental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controveray  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 


Part  IV — Submission  of  a  Proposal 

A.  What  to  Submit 

An  original  and  14  copies  of  each 
proposal  must  be  submitted.  Each  copy 
must  be  stapled  in  the  upper  left-hand 
comer  (DO  NOT  BIND).  All  copies  of  a 
proposal  must  be  submitted  in  one 
package. 

B.  Where  and  When  to  Submit 

Proposals  must  be  received  by  close  of 
business  on  April  13, 1998.  A  proposal's 
postmark  date  is  not  a  factor  in  whether 
an  application  is  timely  received.  The 
applicant  assumes  the  risk  of  any 
unforeseen  delays  in  proposal  delivery. 
Proposals  sent  by  First  Class  mail  must 
be  sent  to  the  following  address:  Risk 
Management  Education  Program,  c/o 
Proposal  Services  Unit,  Office  of 
Extramural  Programs.  USDA/CSREES. 
Stop  2245, 1400  Independence  Ave., 
S.W.,  Washington,  D.C.  20250-2245; 
Telephone:  (202)  401-5048. 

Note:  Hand-delivered  proposals  or  those 
delivered  by  overnight  express  service 
should  be  brought  to  the  following  address: 
Risk  Management  Education  Program,  c/o 
Proposal  Services  Unit;  Office  of  Extramural 
Programs;  USDAyCSREES;  Room  303, 
Aerospace  Center;  901  D  Street,  S.W.; 
Washington.  DC  20024.  The  telephone 
number  is  (202)  401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 
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acknowledgment  will  contain  an 
identifying  proposal  number.  Once  a 
proposal  has  been  assigned  an 
identiflcation  number,  the  number 
should  be  referred  to  in  futiu« 
correspondence. 

Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Each  proposal  will  be  evaluated  in  a 
three-part  process.  First,  each  proposal 
will  be  screened  by  CSREES  to  ensure 
it  meets  the  requirements  as  set  forth  in 
this  solicitstion.  Second,  proposals  that 
meet  these  requirements  will  be 
tectmically  evaluated  by  an  expert  peer 
review  paneUsJ  selected  by  and  using 
procedures  approved  by  the  RME 
Steering  Committee.  Evaluation  criteria 
are  set  forth  below.  Each  proposal  will 
be  judged  on  its  own  merit.  Third,  after 
the  peer  review  panel(s)  submits  its 
racoounendations  to  the  RME  Steering 
Committee,  the  Administrator  of 
CSREES  or  his  designee  will  malce  the 
final  award  decisions  in  consultation 
writh  the  KME  Steering  Committee. 

B.  Evaluation  Criteria 

The  peer  review  panel(s)  will  evaluate 
all  proposals  using  the  following 
criteria: 

1.  Program  Need  20  Points 

How  well  does  the  proposal  identify 
an  existing  risk  management  education 
need  for  insurance  protection  or  a 
related  area  that  can  be  filled  by  the 
project?  How  pressing  is  the  need 
identified  in  the  project?  Does  the 
project  address  topics,  issues,  or  needs 
of  producer  groups  not  covered  in 
existing  risk  management  educational 
programs? 

2.  Professional  Expertise:  20  Points 

Which  skills,  talents,  and  professional 
experiences  do  the  applicants  bring  to 
the  project?  What  does  the  track  record 
of  the  applicants  indicate  about  the 
likely  delivery  and  quality  of  the  project 
results? 

3.  Partnering:  10  Points 

To  what  extent  does  the  project 
involve  organizations  or  groups  with  the 
capacity  to  conduct  risk  management 
education  or  supportive  research?  How 
will  this  partnering  enhance  the  effort  to 
educate  agricultural  producers? 

4.  Feasibility:  10  Points 

How  realistic  are  the  project's  stated 
goals  and  objectives?  What  is  the 
probability  that  the  project  will  reach  its 
objectives,  given  the  skills  and  prior 
performance  of  the  applicant? 


5.  Simplicity  and  Practicality:  10  Points 

How  well  does  the  proposal  recognize 
the  need  for  simplicity  and  practicality 
in  risk  management  education  for  U.S. 
farmers  and  ranchers?  How  well  will 
farmers  and  ranchers  be  able  to 
understand  and  use  the  results  of  the 
project? 

6.  Measurability  of  Results:  10  Points 

Are  the  goals  and  objectives  of  the 
project  well-defined?  Have  provisions 
been  made  to  measure  the  impact  of  the 
project?  How  objective  and  reliable  are 
the  proposed  measurements  and  what 
provisions  are  made  for  reporting  resiilts 
on  a  timely  basis? 

7.  Iimovation:  10  Points 

Does  the  proposal  offer  innovative 
approaches,  procedures  or  solutions  to 
the  problems  addressed?  For  example, 
how  well  does  the  project  use  new 
technology  to  accomplish  its  objectives? 
Does  the  project  address  linkages  among 
various  sources  of  risk  and  management 
strategies  to  deal  with  them?      n. 

8.  Sustainability:  10  Points 

For  projects  focused  on  program 
delivery,  how  long  will  the  positive 
effects  of  the  project  likely  continue? 
Are  mechanisms  set  in  motion  by  this 
project  that  assure  that  the  delivery 
activity  will  continue  in  the  absence  of 
outside  funding? 

Part  VI — Supplementary  Infmnmation 

A.  Access  to  Peer  Review  Information 

After  final  decisions  have  been 
announced,  CSREES  will,  upon  request, 
inform  the  project  director  of  the  basis 
for  its  decision  on  a  proposal.  Copies  of 
summary  reviews,  not  including  the 
identity  of  the  reviewers,  will  be  made 
available  to  respective  project  directors. 

B.  Gmnt  Awards 
1.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSR££S  shall  make  grants  to  eligible 
applicants  whose  proposals  are  judged 
most  meritorious  under  the  technical 
evaluation  criteria  and  procedures  set 
forth  in  this  request  for  proposals.  The 
date  specified  by  the  Administrator  as 
the  effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practicable  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 


and  administered  by  CSREES  under  this 
request  for  proposals  shall  be  expended 
solely  for  the  purpose  for  which  the 
funds  are  granted  in  accordance  with 
the  approved  application  and  budget, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015,  3016,  and  3019 
of  7  CFR,  as  amended). 

2.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  prior  to 
the  award  of  a  grant  identified  under 
this  program  if  such  information  has  not 
been  provided  previously  uinder  this  or 
another  program  for  which  the 
sponsoring  agencies  are  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  USDA 
as  part  of  the  pre-award  process. 

3.  Grant  Award  Document  and  Notice  of 
Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals: 

b.  Title  of  Project: 

c.  Name(s)  and  address(es)  of  project 
directoKs)  chosen  to  direct  and  control 
approved  activities: 

d.  Identifying  grant  number  assigned 
by  the  Deputment: 

e.  Project  period,  specifying  the 
amount  of  time  the  Etepartment  intends 
to  support  the  project  without  requiring 
recompetition  for  funds: 

f.  Total  amoimt  of  Department 
financial  assistance  approved  by  the 
Administrator  during  tBe  project  period: 
g.  Legal  authority(ies)  under  whidi  the 
grant  is  awarded; 

h.  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

i.  Other  information  or  provisions 
deemed  necessary  by  CSF£ES  to  carry 
out  their  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document. 

5.  CSREES  will  award  standard  grants 
to  carry  out  this  program.  A  standard 
grant  is  a  funding  mechanism  whereby 


CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  prodetermined  time 
period  without  additional  support  at  a 
ruture  date. 

C.  Use  of  Funds:  Changes 

1.  Del^ation  of  Fiscal  Res{>onsibility 

The  grantee  may  not  in  whole  or  in 
part  delegate  or  transfar  to  another 
person,  institution,  ormganization  the 
responikibility  for  use  or  expenditure  of 
grant  funds. 

2.  Changes  in  Project  Plans 

a.  The  permissible  changes  by  the 
grantee,  project  directoKs),  or  other  key 
project  ptersonnel  in  the  approved 
project  grant  shall  be  limited  to  changes 
in  methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  project 
directoKs)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
CSREES  Authorized  Departmental 
Officer  for  a  final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
CSREES  Authorized  Departmental 
Officer  prior  to  effecting  such  changes. 
In  no  event  shall  requests  for  such 
changes  be  approved  which  are  outside 
the  scope  of  the  original  approved 
project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project  _ 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  fimds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  transfers. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  Authorized  Departmental  Officer 
determines  may  be  necessary  to 
complete  or  fiilfiU  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Authorized  Departmental  Officer, 
unless  prescribed  otherwise  in  the  terms 
and  conditions  of  a  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  fay  the  authorized 


departmental  officer  prior  to  instituting 
such  changes  if  the  revision  will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  n^otiated  during  a  budget  fteriod 
and  not  approved  when  a  grant  was 
awarded:  or 

(3)  Involve  transfers  or  expenditiues 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  applicable  FcKleral  cost 
principles,  Departinental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statues  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  avvarded  imder  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1.1,  subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  3,  as  amended— USDA 
implementation  of  OMB  Circular  No.  A- 
129  regarding  debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  TiUe  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015,  as  amended— USDA 
Uniform  Federal  Assistance 
Regulations,  implementing  OMB 
directives  (i.e..  Circular  Nos.  A-21,  and 
A-122)  and  incorporating  provisions  of 
31  U.S.C.  6301-6308  (formerly  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  95-224), 
as  well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
finiancial  assistance. 

7  CFR  Part  3016,  as  amended— 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

7  CFR  Part  301 7— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govwnmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019,  as  amended— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 


7  CFR  I^rt  3052  (62  FR  45947.  August 
29, 1997)— USDA  implementation  of 
OMB  Circular  No.  A-133  regarding 
*^audits  of  States,  local  governments,  and 
nonprofit  organizations. 

48  CFR  Part  31,  as  amended— 
Contract  Cost  Principles  and  Procedures 
of  the  Federal  Acquisition  Regulatim. 

29  U.S.C.  794,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  15B  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
are  contained  in  37  CFR  part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  mshes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Proposals  that 
do  not  receive  a  grant  will  be  released 
to  others  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  If  such  a  request  is  made,  the 
applicant  will  be  consulted  prior  to 
release  of  the  proposal.  A  proposal  may 
be  withdrawn  at  any  time  prior  to  the 
final  selection  action  thereon. 

F.  Evaluation  of  Program 

All  grantees  shall  be  expected  to  assist 
USDA  by  providing  relevant 
information  on  their  respective  projects. 
Applicants  also  are  encouraged  to  plan 
for  their  own  internal  self-assessments 
and  evaluations  to  measure  the 
effectiveness  of  each  project. 

G.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
Mrith  State  and  local  officials. 
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Done  at  Washington,  D.C,  this  5th  day  of 
February  1998. 
B.  H.  Robinaon. 

Administrator.  Cooperative  State  Research, 
Education,  and  Extension  Service. 
Robert  J.  Prchal. 

Deputy  Administrator  for  Insurance  Services, 
flisi  Management  Agency. 

Robert ).  Prchal. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

IFR  Doc.  98-3419  Filed  2-9-98;  8:45  am) 
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Tuesday 
February  10,  1998 


Part  V 


Department  of 
Transportation 

14  CFR  Part  71 

Proposed  Establishment  of  Cincinnati/ 
Northern  Kentucky  International  Airport 
Class  B  Airspace  Area  and  Revocation  of 
Cincinnati/Northern  Kentucky  International 
Airport  Class  C  Airspace  Area, 
Covington,  KY;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Alrtpac*  Dodwt  No.  93^WA-6] 

RIN212(MkE97 

Proposad  Establishment  of  Cincinnati/ 
Northam  Kantuclcy  International 
Airport  Class  B  AirsfMca  Area  and 
Revocation  of  Cincinnati/Northam 
Kantucicy  International  Airport  Class  C 
Airspace  Area,  Covington,  KY 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
establish  a  Class  B  airspace  area  at  the 
Cincinnati/Northern  Kentucky 
International  Airport,  and  revolve  the 
existing  Class  C  airspace  area. 
Specifically,  the  FAA  is  proposing  to 
establish  a  Class  B  airspace  area  that 
wtfuld  consist  of  airspace  with  a  2S-mile 
radius  of  the  Cincinnati/Northern 
Kentucky  International  Airport.  The 
airspace  would  extend  from  the  surface 
or  higher  Up  to  and  including  8,000  feet 
above  mean  sea  level  (MSL).  The  FAA 
is  proposing  this  action  to  enhance 
safety,  reduce  the  potential  for  midair 
collisions,  and  to  better  manage  air 
traffic  operations  into,  out  of.  and 
through  the  Cincinnati/Northern 
Kentucky  area. 

DATES:  Comments  must  be  received  on 
or  before  April  13,  1998. 
A0CMC88E8:  Comments  on  this  NPRM 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief,  Attention:  Rules  Docket 
(AGC-200).  Airspace  Docket  No.  93- 
AWA-5,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591.  Comments 
may  be  also  sent  electronically  to  the 
following  Internet  address:  9-NFRM- 
CMTSOfaa.dot.gov.  Comments 
delivered  must  be  marked  Airspace 
Docket  No.  93-AWA-5.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Chief  Counsel,  Room  9 150, 
weekdays,  between  8:30  a.m.  and  5:00 
p.m.,  except  on  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
Office  of  the  Regional  Air  Traffic 
Division. 

FOA  FURTHER  INFORMATION  CONTACT: 
Patricia  Crawford,  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-6783. 

SUPFt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  process  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  on  the  environmental, 
energy,  federalism,  or  economic  impact 
that  might  result  &om  adopting  the 
proposals  in  this  notice  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 

Comments  should  identify  the 
airspace  docket  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  sp>ecifled  above.  All 
comments  received  by  the  closing  date 
for  comments  specified  will  be 
considered  by  the  Administrator  before 
acting  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  considering  commits 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comment  to  Docket 
No.  93-AWA-5."  The  postcard  will  be 
date/time  stam[>ed  and  returned  to  the 
commenter. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  nradem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703- '  21-3339)  or 
the  Government  Printing  Office's 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http:/www.faa.gov  or  the 
Superintendent  of  E)ocuments'  webpage 

at  http://www.access.gpo.gov/su docs/ 

for  access  to  recently  published 
rulemaidng  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  mail  by  submitting  a  request 
to  the  Federal  Aviation  Administration. 
Office  of  Rulemaking,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
202-267-9677.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 


Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  FAA's  Office  of 
Rulemaking  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 

Background 

The  Class  B  airspace  (formerly 
terminal  control  area  (TCA))  area 
program  was  developed  to  reduce  the 
potential  for  midair  collision  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  potential  for  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  under  visual  ffight  rules  (VFR) 
and  aircraft  operating  imder  instrument 
flight  rules  (IFR).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airapace  areas  afford  the 
greatest  protection  for  the  greatest 
niunber  of  people  by  giving  air  traffic 
control  (ATC)  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft. 

On  May  21. 1970,  the  FAA  pubUshed 
the  Designation  of  Federal  Airway, 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  (35  FR  7782).  This 
rule  provided  for  the  establishment  of 
TCA's.  To  date,  the  FAA  has  established 
a  total  of  29  Class  B  airapace  areas.  The 
FAA  is  proposing  to  take  action  to 
modify  or  implement  the  application  of 
these  proven  control  areas  to  provide 
greater  protection  for  air  traffic  in  the 
airspace  areas  most  commonly  used  by 
passenger-carrying  aircraft. 

The  standard  conHguration  of  a  Class 
B  airspace  area  contains  three 
concentric  circles  centered  on  the 
primary  airport,  extending  to  10,  20,  and 
30  nautical  miles  (NM)  respectively. 
The  standard  vertical  limits  of  the  Class 
B  airspace  area  normally  should  not 
exceed  10,000  feet  MSL,  with  the  floor 
established  at  the  surface  in  the  inner 
area  and  at  levels  appropriate  for  the 
containment  of  operations  in  the  outer 
areas.  Variation  of  these  criteria  may  be 
utilized  contingent  on  the  terrain. 
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adjacent  regulatory  airapace,  and  factora 
imique  to  the  terminal  area. 

Cincinnati/Northern  Kentucky 
International  Airport  reported  5.044.813 
and  5,780,241  enplaned  passengera  in 
calendar  yeara  (CY)  1991  and  1992.  The 
enplaned  passenger  count  has  increased 
to  9.225,526  in  CY  1996.  Operations  at 
that  airport  have  increased  from 
297, 869  and  304,214  in  fiscal  years  (FY) 
1991  and  1992  to  393,523  in  FY  1996. 
Qndnnati/Northem  Kentucky 
International  Airport  qualifies  as  a 
candidate  for  establisUng  Class  B 
airapace  based  on  the  passenger 
enplanement  and  airport  operations 
count. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  and  Class  C  airapace 
areas  are  published  in  paragraphs  3000 
and  4000,  respectively,  of  FAA  Order 
7400.9E  dated  September  10, 1997,  and 
effective  September  15, 1997,  which  is 
incorporated  byreference  in  Title  14  of 
the  Code  of  Federal  Regulations  (14 
CFR)  part  71.  The  Class  B  airapace  area 
listed  in  this  document  would  be 
published  subsequently  in  the  Order 
and  the  Class  C  airapace  area  would  be 
removed  subsequently  from  the  Order. 

Related  Rulemaking  Actions 

On  June  21, 1988,  the  FAA  published 
the  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  Final  Rule  (53  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  TCA  primary  airport,  from 
the  surface  up  to  10,000  feet  MSL.  This 
rule  excluded  those  aircraft  that  were 
not  originally  certificated  with  an 
engine  driven  electrical  system,  (or 
those  that  have  not  subsequently  been 
certified  with  such  a  system),  balloons, 
or  glidera. 

On  October  14, 1988,  the  FAA 
published  the  TCA  Classification  and 
TCA  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  (53  FR  40318). 
This  rule,  in  part,  removed  the  different 
classifications  of  TCA's,  and  requires 
the  pilot-in-conunand  of  civil  aircraft 
operating  within  a  TCA  to  hold  at  least 
a  private  pilot  certificate,  except  for  a 
student  pilot  who  has  received  certain 
documented  training. 

On  December  17, 1991.  the  FAA 
published  the  Airapace  Reclassification 
Final  Rule  (56  FR  65655).  This  rule 
discontinued  the  use  of  the  term 
"Terminal  Control  Area  "  (TCA)  and 
replaced  it  with  the  designation  "Class 
B  ainpace  area."  This  change  in 
terminology  is  reflected  in  this  NPRM. 


Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  July  23, 1992  (57  FR  32835),  informal 
airapace  meetings  were  held  on 
September  3  and  4, 1992.  in  Ohio  and 
Kentucky  respectively.  These  meetings 
allowed  the  public  an  opportunity  to 
preview  and  comment  on  the  proposed 
design  for  the  Cincinnati/Northern 
Kentucky  International  Airport  Class  B 
airapace  area.  Coments  were  received 
from  ownera  and  managera  of  the  local 
GA  airports,  membera  of  the  aviation 
industry,  fixed-base  operatora  (FBO), 
and  concerned  airapace  usere.  An  Ad 
Hoc  User  Group  Advisory  Committee 
was  estabUshed  and  submitted  seven 
recommendations  in  conjunction  with 
their  Class  B  airapace  design  proposal. 

All  comments  received  during  the 
informal  airapace  meetings  and  the 
subsequent  comment  period  were 
considered  and  incorporated,  in  this 
NPRM.  The  following  is  an  analysis  of 
these  comments. 

Discussion  of  Comments 

Several  commentere  recommended 
modifications  to  the  northeast  (NE) 
quadrant  of  the  proposed  Class  B 
airspace  to  accommodate  VFR  aircraft 
operating  to  and  from  Blue  Ash, 
Clermont  County,  and  Hamilton- 
Fairfield  Airports,  without  a  Mode  C 
transponder.  Comments  from  the 
Experimental  Aircraft  Association 
(EAA)  and  Lebanon  Air  Service 
specifically  recommended  designating 
the  floor  of  the  Class  B  airapace  in  the 
vicinity  of  these  aforementioned 
satellite  airports  at  a  minimum  of  3,500 
feet  MSL.  llie  reasoning  for  this 
recommendation  is  that  a  Mode  C 
transponder  would  not  be  required 
because  aircraft  would  be  operating 
below  and  outside  of  the  Class  B 
airapace  area.  EAA  stated  that  certain 
benefits  would  be  derived  because 
pilots  would  not  be  required  to  contact 
air  traffic  control  (ATC)  thus  limiting 
frequency  congestion.  In  addition, 
prominent  landmarks  could  be  utilized 
to  navigate  and  a  discrete  code  could  be 
assigned  to  assist  ATC  with  monitoring 
activity,  if  necessary. 

The  Ad  Hoc  Advisory  Committee 
submitted  a  recommendation  with 
emphasis  on  serving  traffic  operating  to 
and  from  the  satellite  airports  and 
expediting  the  flow  of  traffic  within  the 
lateral  boundaries  of  the  proposed  Class 
B  airapace  area.  In  addition,  the 
committee  recommended  that  a  satellite 
airport  controller  position,  with  a 
supporting  data  position,  be  added  to 
the  ATC  facility. 

The  FAA  agrees,  in  part,  vnth  these 
recommendations,  the  floora  of  the 


Cincinnati/Northern  Kentucky 
International  Airport  Class  B  airapace 
area  in  the  vicinity  of  Clermont  County. 
Blue  Ash,  and  Hamilton-Fairfield  are 
proposed  to  be  6,000;  5,000;  and  4,000 
feet  MSL.  respectively.  The  FAA 
believes  that  designating  the  Class  B 
airapace  area  floora  at  these  altitudes 
would  allow  sufficient  airapace  for 
aircraft  transitioning  to  and  from  the 
subject  satellite  airports. 

Currentiy,  air  traffic  regulations  allow 
pilots  to  transition  below  the  floor  of  the 
Class  B  airapace  without  contacting  an 
ATC  facility.  Aircraft  operating  within  a 
30-mile  radius  of  the  Class  B  airapace 
primary  airport  are  required  to  have  the 
appropriate  equipment  as  outlined  in 
§91.215.  Requests  to  operate  without 
the  §  91.215  equipment  are  handled  on 
a  case-by-case  basis,  and  must  be  made 
to  the  ATC  facility  having  jurisdiction 
over  the  affected  airspace. 

The  FAA  has  budgeted  for  an 
additional  radar  controller  and  flight 
data  position  at  the  Cinciimati/Northem 
Kentucky  International  Airport.  The 
new  positions  will  be  added  as  a  result 
of  an  increase  in  traffic,  and  are  not 
related  to  the  actions  proposed  in  this 
NPRM.  Efforts  are  ongoing  to  secure  the 
necessary  equipment  to  activate  the 
positions  in  a  timely  manner.  Once  the 
equipment  is  available  and  the  position 
certified  operational,  the  Aic  Traffic 
Manager  of  the  Cincinnati  Airport 
Traffic  Conti^l  Tower  (ATCT)  will 
determine  how  the  new  position(s) 
would  best  be  utilized. 

Several  commentera  objected  to  the 
lateral  (25  NM  radius)  and  vertical 
(8,000  feet  MSL)  limits  of  the  proposed 
Class  B  airspace  area.  One  commenter 
expressed  concern  that  the  proposed 
Cincinnati/Northern  Kentucky 
International  Airport  Class  B  airapace 
area  appeara  to  be  larger  than  other 
established  Class  B  areas.  One 
commenter  reconmiended  that  the 
lateral  boundaries  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  B  airapace  be  limited  to  a 
20  NM  radius. 

Most  of  the  comments  received 
supported  a  proposed  ceiling  of  8,000 
feet  MSL. 

A  representative  for  Sporty's  Shops 
recommended  6,000  feet  MSL  for  the 
ceiling  of  the  proposed  Class  B  airapace 
area. 

The  Air  Transport  Association  of 
America  (ATA)  objected  to  the  proposed 
ceiUng  at  8,000  feet  and  recommended 
a  ceiling  of  10,000  feet  MSL.  The  ATA 
suggested  that  by  establishing  the 
ceiUng  at  10,000  feet  MSL.  the  potential 
for  a  disaster  would  be  reduced  because 
fewer  aircraft  would  be  operating  within 
that  airapace  between  8,000  and  10,000 


6820  Federal  R«gi«ter/Vol.  63.  No.  27 /Tuesday.  February  10,  1998 / Proposed  Rules 


feet  MSL.  In  addition.  ATA  voiced 
concern  that  aircraft  flying  over  the  ASK 
antenna,  would  not  be  seen  by  the 
controller  for  two  or  three  sweeps  of  the 
antenna. 

The  proposed  Cincinnati/Northern 
Kentucky  International  Airport  Class  B 
airspace  area  is  unique  with  a  site 
specific  design  to  support  Cincinnati/ 
Northern  Kentucky  International 
Airport  aircraft  operations  and  to 
contain  ail  published  instrument 
approach  procedures.  The  loss  of  a  radar 
return  as  an  aircraft  passes  over  the 
radar  antenna  is  a  common  occurrence 
in  any  terminal  radar  environment. 
Consequently,  there  are  sufficient  traffic 
management  procedures  in  place  to 
address  these  situations.  The  FAA 
believes  that  the  proposed  8,000  feet 
MSL  ceiling  and  25-nautical  mile  lateral 
boundary  would  be  sufficient  and  not  be 
over-restrictive. 

Lunken  Airport  Advisory  and  Users' 
Committee  and  the  Lunken  Airport 
Action  Group  (LAAG)  recommended  a 
change  in  the  vicinity  of  Lunken 
Airport.  Area  D  east  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport.  The  committee  suggested  that 
the  floor  in  Area  O  should  be  raised 
from  3,500  to  4.000  feet  MSL  to  preserve 
3,500  fieet  as  a  VFR  altitude.  The 
committee  believes  that  this 
recommendation  is  plausible  since 
Runways  09/27  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  are  seldom  utilized  for 
approaches,  therefore,  a  lower  floor  is 
not  supported. 

The  Flying  Knights,  located  at  Lunken 
Airport,  submitted  comments  which 
parallel  those  of  the  Airport  Advisory 
and  Users  Conmiittee.  Furthermore,  the 
Knights  commented  that  any  lower 
altitudes  would  cause  unnecessary 
congestion  and  noise  disturbance  to  the 
surrounding  residential  area. 

The  FAA  does  not  agree  with  these 
commenters.  The  base  altitude  in  Area 
D  east  of  the  airport,  at  3,500  fiaet  MSL. 
would  ensure  that  pilots  executing  the 
instrument  landing  system  (ILS) 
approach  procedures  for  Runways  09/27 
remain  within  Class  B  airspace. 
Currently.  Runways  09/27  are  utilized 
less  than  the  parallel  north-south 
runways.  However,  traffic  demands  and 
varying  meteorological  conditions 
necessitate  the  structure  of  Area  D  with 
a  3.500  foot  MSL  floor. 

Sporty 's  Academy.  Inc..  conducts 
flight  instruction  in  the  vicinity  of 
Clermont  Airport.  Less  than  15  miles 
east  of  Clermont  Airport  is  the  western 
boundary  of  Buckeye  Military 
Operations  Area  (MOA)  (Restricted  Area 
R-S503A  was  downgraded  to  Buckeye 
Military  Operations  Area  (MOA)  in 


February  1995).  At  the  narrowest  point, 
the  "gap"  between  the  Buckeye  MOA 
and  the  eastern  edge  of  the  Class  B 
airspace  area  would  be  approximately 
10  NM.  This  commenter  believes  that 
aircraft  transitioning  north  and  south 
would  have  to  circumnavigate  the  Class 
B  airspace  area  east  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport.  Consequently,  these  aircraft 
could  be  compressed  between  the  Class 
B  airspace  area  and  the  Buckeye  MOA 
into  an  area  of  high  density  student 
flight  training.  Sporty 's  Academy,  Inc., 
recommended  that  the  FAA  give  serious 
consideration  to  widening  that  "gap". 

Another  commenter  recommended 
that  the  Class  B  airepace  area  be  limited 
to  15  NM  east  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport. 

Tne  FAA  encourages  pilots  to  follow 
standard  air  traffic  procedures  and 
participate  in,  rather  than 
circumnavigate  Class  B  airspace  areas. 
In  addition,  the  FAA  asserts  that 
sufficient  airspace  exists  for  pilots  to 
circumnavigate  the  proposed  Class  B 
area,  avoid  the  Buckeye  MOA  if  active, 
and  coexist  with  the  student  training 
activity  if  they  chose  not  to  navigate 
thru  the  proposed  Class  B  airspace  area. 

Lane's  Lebanon  Air  Service,  Inc.. 
suggested  establishing  an  area  around 
the  Lebanon-Warren  County  Airport  to 
accommodate  glidere.  towplanes,  and 
other  aircraft  not  equipped  with  Mode 
C  transponders.  This  commenter 
emphasized  that  one  of  its  main  sources 
of  revenue  is  generated  hom  passenger 
rides  in  gliden.  Several  times  a  day,  the 
commenter  operates  its  gliders  over 
Kings  Island  Amusement  Park  at  an 
altitude  of  6,200  feet  MSL  It  is  Lebanon 
Air  Service's  opinion  that  the  proposed 
Class  B  airepace  area  would  have  a 
nejgative  impact  on  its  business. 

The  FAA  nas  determined  that  the 
implementation  of  the  proposed  Class  B 
airapace  area  would  have  an 
insignificant  or  no  impact  on  glider 
operations  between  the  Lebanon-Warren 
County  Airport  and  Kings  Island 
Amusement  Park  because  the  operations 
would  be  conducted  outside  of  the  Class 
B  airspace  area. 

The  fixed  based  operator  (FBO)  at 
Hamilton-Fairfield  Airport  suggested  a 
cutout  north  along  the  Great  Miami 
River  to  exclude  the  airport  from  the 
Class  B  airapace.  Implementing  this 

Eroposal  would  be  beneficial  to  the 
irge  number  of  experimental  and 
antique  aircraft  based  at  that  airport. 

The  FAA  has  proposed  to  designate 
the  floore  of  the  Class  B  airsptace  at 
3,500-4.000  feet  MSL  in  the  vicinity  of 
Hamilton-Fairfield  Airport.  The  airport 
would  be  below  the  floor  of  the  class  B 


airepace  area  which  should  provide 
airspace  for  egress/ingress. 

The  Ad  Hoc  Advisory  Committee. 
Aircraft  Ownere  and  Pilots  Association 
(AOPA),  and  Sporty's  Shops 
recommended  that  the  FAA  relocate  the 
Cincinnati  very  high  frequency 
omnidirectional  range  tactical  air 
navigation  (VORTAC)  to  the  airport 
property  before  the  proposed  Class  B 
airspace  is  implemented.  In  these 
commenters'  opinion,  relocating  the 
Cincinnati  VORTAC  would  simplify  the 
identification  of  the  Class  B  airepace 
boundaries  for  transient  and  local  pilots. 
In  addition,  the  commentera 
recommended  that  the  FAA  install  a 
Doppler  radar  antenna  in  conjunction 
witn  relocating  the  navigational  aid 
(NAVAID). 

Furthermore,  AOPA  recommended  a 
test  to  determine  the  feasibility  of 
relocating  the  Qncinnati  VORTAC  to 
the  airport  property. 

The  FAA  appreciates  these  comments; 
however,  the  FAA  has  determined  that 
measures  such  as  relocating  the 
NAVAID  are  not  necessary  or 
practicable.  Additionally,  the  FAA  has 
installed  Doppler  Radar  System  at  the 
CVG. 

During  the  preliminary  stages  of 
plaiming,  the  FAA  attempted  to  define 
as  many  boundaries  of  the  Class  B 
airspace  area  by  prominent  landmarks 
as  feasible  (e.g.,  aligning  boundaries 
with  major  roads,  rivers,  or  powerlines). 
In  the  absence  of  the  Cincinnati 
VORTAC,  these  geographic  landmarks 
can  be  utilized  to  assist  pilots  with 
identifying  the  lateral  boundaries  of  the 
Class  B  airspace  area,  and  assisted  by 
normal  navigating  procedures. 

Several  rotorcraft  operatora  suggested 
that  the  FAA  implement  a  "rotorcraft 
only"  VFR  corridor  in  the  Ohio  River 
Valley  north  of  the  Cincinnati/Northern 
Kentucky  International  Airport.  The 
corridor's  ceiling  would  be  900  feet 
MSL. 

EAA  Chapter  174  recommended  a 
VFR  corridor  northwest  of  the  Class  B 
airspace  area,  to  include  Qncinnati 
West  and  Miamitown  Airports.  The 
EAA  proposed  establishing  the  ceiling 
of  this  corridor  below  3,000  feet  MSL. 
and  to  allow  aircraft  to  operate  within 
the  corridor  without  a  Mode  C 
transponder. 

The  FAA  does  not  agree  with  these 
suggestions  because  the  establishment 
of  a  VFR  corridor  could  interfere  with 
safe  and  efficient  operations  in  the  Class 
B  airapace  area.  The  establishment  of  an 
uncontrolled  VFR  corridor  for 
nonparticipating  rotorcraft  north  of  the 
airport,  under  the  final  approach 
courses  for  Runways  18L/18R  and  the 
departure  paths  for  Runways  36L/36R. 
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would  impede  operations.  Arriving  and 
departing  turbojet  aircrait  cross  this  area 
at  very  low  altitudes.  Consequently,  the 
incorporation  of  a  VFR  rotorcraft 
corridor  coiild  result  in  xmsafe 
conditions  as  well  as  difficulties  with 
wake  turbulence. 

Currently,  there  is  an  established 
letter  of  agreement  between  Cindimati/ 
Northern  Kentucky  International 
Airport  and  local  helicopter  operatora 
fdt  controlled  routes  to  and  from  the 
airport.  If  the  need  arises,  the  fiadlity 
manager  will,  as  necessary,  vroA  with 
other  airapace  usere  to  develop  or 
modify  the  appropriate  procediual 
agreements. 

ThcPropoeal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  a  Class  B 
airapace  area  at  the  Cincinnati/Northern 
Kentucky  International  Airport,  and  by 
revoking  the  Cincinnati/Northern 
Kentuclqr  International  Airport  Class  C 
airapace  area.  The  proposal  to  establish 
this  Class  B  airapace  area  is  based  oa 
aviation  safety  and  operational 
efficiencies. 

The  proposed  establishment,  depicted 
in  the  attadied  chart,  considera  flight 
operations  and  terrain.  Specifically,  the 
areas  would  be  established  as  follows: 

Area  A.  Airepace  within  a  5-anile 
radius  of  the  primary  airport, 
Cincinnati/Northern  Kentucky 
International  Airport,  extendhig  upward 
from  the  siuface  to  and  including  8,000 
feet  MSL.  This  air^Mce  is  necessary  to 
contain  large  turbojet  aircraft  within  the 
limits  of  the  Class  B  airepace  area  while 
operating  to  and  from  the  primary 
airport. 

Area  B.  Airapace  between  the  5-  and 
lO-mile  radius  of  the  primary  airport 
extending  upward  bom  2.100  feet  MSL 
to  and  including  8,000  feet  MSL.  This 
airapace  is  necessary  to  support  the 
approach  procedures  for  aiioaft 
transitioning  to  the  final  approach  ' 
course  for  the  Cincinnati/Northern 
Kentucky  International  Airport. 

Ana  C.  Airapace  between  the  10-  and 
15-mile  arcs,  north  and  south  of  the 
primary  airport  extending  upward  fit>m 
3,000  feet  MSL  to  and  including  8,000 
fiaet  MSL  This  area  is  necessary  to 
provide  sufficient  airapmce  for 
sequencing  and  vectoring  arriving  and 
departing  aircraft  in  close  proximity  to 
the  primary  airport. 

Area  D.  Airapace  between  the  10-  and 
15-mlle  arcs  east  and  west  from  the 
primary  airport,  and  airapace  between 
the  15-  and  20-mile  arcs  north  and  south 
{com  the  primary  airport,  extending 
upward  from  3,500  feet  MSL  to  and 
including  8.000  feet  MSL  These 
airspace  areas  are  necessary  for 


sequencing  and  vectoring  aircraft  and  to 
ensure  that  operations  are  contained 
within  Class  B  airspace. 

Area  E.  This  airapace  provides  a 
controlled  environment  for  aircraft 
arriving  and  departing  the  Class  B 
airapace  area.  Kka  E  consists  of 
designated  airapace  between  the  20-  and 
25-inile  arc  noith  and  south  of  the 
primary  airport  extending  upward  from 
4,000  feet  MSL  to  and  including  8.000 
feet  MSL 

Area  F.  Airspace  encompasses  an  area 
bom  northeast  through  southeast,  and 
southwest  through  northwest  of  the 
Class  B  airapace  area,  extending  upward 
from  5,000  feet  MSL  to  and  inclucbng 
8,000  feet  MSL.  Area  F  is  necessary  to 
ensure  that  aircraft  have  sufficient 
airapace  to  maneuver  within  the  Class  B 
airspace  area  and  a  controlled 
environment  while  preparing  for  the 
approach  or  executing  departure 
procedures.  Also,  this  airapace  is 
designed  to  allow  nonparticipating 
aircraft  sufficient  airapace  to  conduct 
VFR  operations  below  the  vertical  limits 
of  the  Class  B  airspace  area  while 
transitioning  to/from  secondary  satellite 
airports. 

Area  G.  This  airapace  would  be 
established  east  of  iha  primary  airport 
extending  from  the  powerlines  eastward 
to  the  25-mile  arc  from  the  primary 
airport,  extending  upward  from  6,000 
feet  MSL  to  and  including  8,000  feet 
MSL  This  area  is  necessary  to  allow 
adequate  airapace  to  contain  aircraft  in 
a  controlled  environment  when 
transitioning  between  the  en 
route  and  terminal  phase  of  ffight. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  oi^y  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  Notice  of 
Proposed  Rulemaking  (NPRM):  (1) 
would  generate  benefits  that  justify  its 
minimal  costs  and  is  not  "a  significant 
regulatory  action"  as  defined  in  the 
Executive  Order.  (2)  is  not  significant  as 
defined  in  the  Department  of 
Transportation's  Regulat(»y  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities;  (4)  would  not 
constitute  a  barrier  to  international 
trade;  and  (5)  would  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply.  These  analyses  are  siimmarized 
here  in  the  preamble  and  the  full 
Regulatory  Evaluation  is  in  the  docket. 

'This  NPRM  would  establish  the 
Cincinnati  Class  B  airspace  area  at 
Cincinnati/Northern  Kentucky 
International  Airport  and  revoke  the 
Cincinnati  Class  C  airapace  area  at 
Cincinnati/Northem  Kentucky 
International  Airport  (CVG).  The 
Cincinnati  Class  B  airapace  area  would 
consist  of  the  airapace  up  to  and 
including  8.000  feet  mean  sea  level 
(MSL)  from  the  surfece  or  higher 
(various  sector  floor  levels)  within  a  25- 
mile  radius  of  the  Cincinnati/Northern 
Kentucky  International  Airport.  The 
estabUshment  of  a  Class  B  airapace  area 
at  the  CVG  would  impose  more 
stringent  operating  rules  and  eqmpment 
requirements  on  GA  operatora.  Some  of 
these  Class  B  airapace  requirements 
would  include  an  operating  two-way 
radio  and  a  transponder  with  automatic 
altitude-reporting  capability.  Additional 
equipment  requirements  for  IFR 
operations  include  an  operable  VOR  or 
tactical  air  navigation  CTACAN) 
receiver. 

The  NPRM  would  provide  benefits  to 
participating  and  nonparticipating 
operatora  primarily  in  the  form  of 
enhanced  safety  as  well  as  to  the 
aviation  community  and  the  flying 
public  by  increasing  air  traffic  control's 
(ATC's)  authority  and  capability  to 
monitor  and  to  separate  aircraft  in  the 
terminal  airspace  around  CVG. 

The  FAA  has  determined  that  this 
NPRM  would  impose  minimal,  if  any, 
additional  cost  on  the  agency  or  aircraft 
operatora.  The  FAA  has  determined  this 
NPRM  would  impose  costs  of 
approximately  $74,000  (1996  dollare)  to 
the  agency  for  the  revision  of 
aeronautical  charts  for  CVG. 

The  proposed  rule  would  impose 
minimal,  if  any,  equipment  costs  and 
only  negligible  circumnavigation  costs 
on  aircraft  operatora.  This  NHIM  would 
require  changes  to  the  plates  used  to 
prmt  those  charts  on  which  the 
proposed  Class  B  airapace  would  be 
depicted.  Printing  the  revised 
aeronautical  charts  to  reflect  the 
proposed  change  of  the  airapace  aroimd 
Cincinnati/Northem  Kentucky  would  be 
accomplished  duiring  regularly 
schedtlled  chart  printings.  The  National 
Oceanic  Service  (NOS).  the  agency 
responsible  for  the  publication  and 
distribution  of  aeronautical  charts. 


6822 


Federal  Register /Vol.  63.  No.  27 /Tuesday,  February  10.  1998 /Proposed  Rules 


Federal  Register /Vol.  63,  No.  27 /Tuesday,  February  10,  1998 /Proposed  Rules 


S823 


estimates  that  the  total  one-time  cost  of 
these  changes  would  be  $74,000  (1996 
dollars).  The  proposed  rule  would  not 
impose  any  additional  administrative 
costs  on  the  FAA  for  either  personnel  or 
equipment.  The  additional  operations 
workload  generated  by  the  proposed 
rule  would  be  absorbed  by  current 
personnel  and  equipment  resources  at 
CVG.  The  proposed  rule  would  require 
neither  any  aaditional  air  traffic 
controllers  nor  any  additional  radar 
control  or  hand-off  positions. 

In  view  of  the  minimal  cost  of 
compliance,  enhanced  safety  and 
operational  efficiency,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Oetennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  nave  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Only  those  unscheduled  aircraft 
operators  without  the  capability  to 
operate  under  IFR  requirements  would 
be  potentially  affected  by  the  proposed 
rule.  However,  the  FAA  has  determined 
the  vast  majority  of  unscheduled 
operators  are  already  equipped  to 
operate  under  IFR  requirements.  This  is 
because  such  operators  routinely  fly 
into  airspace  where  radar  approach 
control  services  have  been  established. 

The  FAA  has  also  determined  that 
other  local  airspace  users,  such  as 
belloonists,  parachutists,  ultralight  and 
sailplane  owners,  and  fixed  base 
operators,  would  not  have  to 
significantly  circumnavigate  around  the 
proposed  Class  B  airspace.  The  FAA  has 
determined  that  Cincinnati  Approach 
Control  can  accommodate  these  users 
on  a  caae-by-caae  basis  and  use  letters 
of  agreement  and  cutouts,  where 
advisable,  to  ensure  as  little  adverse 
impact  as  possible  on  these  users. 
Therefore,  the  FAA  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

latamational  Trade  Impact  Aasessmait 

The  Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  The  FAA  has  determined  that  the 
proposed  rule  would  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 


proposed  rule  would  neither  impose 
costs  on  aircraft  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

Unfunded  Mandates  Assessment 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  act),  enacted  as 
Public  Law  104-4  on  March  22. 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  SlOO  million  or  more 
adjusted  annually  for  inflation  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Section  204(a)  of  the 
ACT.  2  U.S.C.  1534(a),  requik-es  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officen  (or  their  designees)  of 
State,  local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  (of 
$100  million  adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  ACT,  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  develofwd  a  plan  that 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regu  latory  proposals. 

This  NPRM  does  not  ccmtain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  ACT  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

The  FAA  has  determined  that  this 
regulation:  (1)  is  not  a  significant  rule 
under  Executive  Order  12866;  and  (2)  is 
not  a  significant  rule  under  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979).  Also,  for  the  reasons  stated 
under  the  headings  "Trade  Impact 
Statement"  and  Regulatory  Flexibility 
Determination."  the  FAA  certifies  that 


the  NPRM  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
full  regulatory  evaluation  is  filed  in  the 
docket  and  may  also  be  obtained  by 
contacting  the  person  listed  in  the  POR 
FURTHER  INFORMATION  CONTACT. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace.  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

The  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIQNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTINQ 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113. 
40120,  E.O.  10854,  24  PR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Order  7400.9E,  Airapace  Designations 
and  Reporting  Points,  dated  ^ptember 
10. 1997,  and  effective  September  15, 
1997,  is  amended  as  follows: 

Paragraph  3000— Subpart  B-Qass  B  Airspace 


ASOKYB    nndnnaH/Nortlwni  Kantucky 
lataraatkmal  Airpwt,  KY  (NEW] 

Qncinnati/Northera  Kentucky  International 
Airport  (Primary  Airport) 

(Lat.  39»02'43  "  N..  long.  84«39'43"  W.) 
Cincinnati  VORTAC 

(Lat.  39*00'57'  N.,  long.  84»42'12"  W.) 

Boondaiias 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  8.000  feet 
MSL  within  a  radius  of  5  miles  bora  the 
Qncinnati/Northera  Kentucky  International 
Airport 

Area  B.  That  airspace  extending  upward 
from  2.100  feet  MSL  to  and  including  8,000 
feet  MSL  beginning  at  the  S-mile  arc  of  the 
airport  and  the  Kentucky  bank  of  the  Ohio 
River  northeast  of  the  airport:  northeast  along 
the  Kentucliy  bank  of  the  Ohio  River  to  the 
10-mile  arc  of  the  airport;  thence  clockwise 
to  the  Kentucky  bank  of  the  Ohio  River 
southwest  of  the  airport,  north  along  the 
Kentucky  bank  of  the  Ohio  River  to  the 
Indiana-Ohio  State  line  (long.  84*49'00"  W); 
thence  north  to  Interstate  275;  follow 
Interstate  275  northeast  to  Interstate  74; 
thence  east  on  IntersUte  74  to  CVG  VORTAC 
040*  radial;  thence  southwest  on  the  CVG 
VORTAC  040*  radial  to  the  5-mile  arc  of  the 
airport;  thence  clockwise  on  the  5-mile  arc  to 
the  point  of  beginning. 

Area  C.  That  airspace  extending  upward 
form  3,000  feet  MSL  to  and  including  8,000 


feet  MSL  be^nning  at  the  intersection  of 
Interstate  275  and  Indiana-Ohio  State  line 
(long.  84*49'00"  W);  thence  north  on  the 
Indiana  Ohio  State  line,  to  intersect  the  15- 
mile  arc  of  the  airport;  thence  clockwise  on 
the  15-mile  arc  to  long.  84*30'00"  W;  thence 
south  on  long.  84'30'00"W  to  the  10-mile  arc 
of  the  airport;  thence  clockwise  on  the  10- 
mile  arc  to  the  Kentucky  bank  of  the  Ohio 
Riven  proceed  along  the  Kentucky  bank  of 
the  Ohio  River  west  to  the  5-mile  arc  of  the 
airport;  thence  counterclockwise  along  the  5- 
mile  arc  to  the  CVG  VORTAC  040*  radial; 
thence  northeast  along  the  CVG  VORTAC 
040*  radial  to  Interstate  74;  proceed  west 
along  Interstate  74  to  Interstate  275;  thence 
west  along  Interstate  275  to  the  point  of 
beginning. 

That  airspace  beginning  at  the  10-mile  arc 
of  the  airport  and  long.  84*30'00"  W;  thence 
south  along  long.  84*30^00"  W  to  the  15-mile 
arc  of  the  airport:  thence  clockwise  along  the 
15-mile  arc  to  the  Kentucky  bank  of  the  Ohio 
River,  thence  north  along  the  Kentucky  Innk 
of  the  Ohio  River  to  the  10-mile  arc  of  the 
airport;  thence  counterclockwise  along  the 
10-mile  arc  to  the  point  of  beginning. 

Area  D.  That  airspace  extending  upward 
from  3.500  feet  MSL  to  and  including  8,000 
fiaet  MSL  beginning  at  lat.39*09'21"N  and  the 
10-mile  arc  northeast  of  the  airport;  thence 
east  to  the  15-mile  arc  of  the  airport;  thence 
clockwise  on  the  15-mile  arc  to  lat. 
30*5604  "N;  thence  west  on  lat  38*56'04"N 
to  intersect  the  10-mile  arc  of  the  airport; 
thence  counterclockwise  along  the  lO-mile 
arc  to  the  point  of  beginning.  That  airspace 
beginning  at  the  intersection  of  the  Kentucky 
bank  of  the  Ohio  River  and  lat  30"56'04"N; 
thence  west  along  lat.  30°56'04"N  to  the  15- 
mile  of  arc  of  the  airport:  clockwise  on  the 
15-miIe  arc  to  lat  39*09'21"N;  thence  east  to 
Indiana-Ohio  State  line  (long.  84*49'00"W); 
thence  South  along  the  Indiana-Ohio  State 
line  to  the  Kentucky  bank  of  the  Ohio  Riven 
thence  sought  along  the  Kentucky  bank  of  the 
Ohio  River  to  point  of  beginning.  That 


airspace  beginning  at  the  intersection  of  the 
1  S-mile  arc  of  the  airport  and  the  Indiana- 
Ohio  State  line  (long.  84*49'00"W)  proceed 
north  to  the  20-mile  arc  of  die  airport;  thence 
dockvrise  along  the  arc  to  long.  84*3a'00"W: 
thence  south  to  the  1 5-mile  arc  of  the  airport; 
thence  counterclockwise  along  the  15-mile 
arc  to  point  of  beginning.  That  airspace 
beginning  at  the  intersection  of  the  15-mile 
arc  southeast  of  the  airport  and  long. 
84*30TX)"W;  thence  south  to  the  20-mile  arc 
of  the  airport  clockwise  to  long.  84*49'00"W; 
thence  north  to  the  Kentucky  bank  of  the 
Ohio  River;  proceeding  along  the  Kentucky 
bank  of  the  Ohio  River  to  the  15-mile  arc  of 
the  airport;  thence  counterclockwise  on  the 
15-mile  arc  to  the  point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  4,000  feet  MSL  to  including  8,000  feet 
MSL  beginning  at  the  20-mile  arc  of  the 
airport  and  Indiana-Ohio  State  line  (long. 
84*49'00"W);  thence  north  to  the  25-mile  arc 
of  the  airport;  thence  clockwise  to  long. 
84*30'00"W;  thence  south  to  the  20-mile  arc 
of  the  airport;  thence  counterclockwise  on 
the  20-mile  arc  to  the  point  of  beginning. 
That  airspace  beginning  at  the  20-mile  arc 
endlong.  84*30'00"W  south  of  the  airport; 
thence  south  along  the  long.  84*30'00"W  to 
the  25-mile  arc  of  the  airport;  thence 
clockwise  along  the  25-mile  arc  to  long. 
84*49'00"W:  thence  north  along  long 
84*49'00"W  to  the  20-mile  arc  of  the  airport; 
thence  coimterclockwise  along  the  20-mile 
arc  to  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  8,000 
feet  MSL  beginning  at  the  25-mile  arc  north 
of  the  airport  and  long.  84*30'00"W;  thence 
clockwise  on  the  2S-mile  arc  of  the  airport  to 
Route  28;  thence  southwest  3-miles  to  the 
power  line;  thence  south  along  the  power 
line  to  the  Ohio  River;  thence  south- 
southeast  along  the  Ohio  bank  of  the  Ohio 
River  to  the  25-mile  arc  of  the  airport 
southeast;  thence  clockwise  on  the  25-mile 
arc  of  the  airport  to  long.  84'30'00'W  south 


of  the  airport:  thence  north  to  the  10-mile  arc 
of  the  airport;  thence  east  along  lat 
38*56*04 "N  to  the  15-mile  arc  of  the  airport; 
thence  north  along  the  IS-mile  arc  of  the 
airport  to  lat  39*09'21"N:  thence  west  to  the 
10-mile  arc  of  the  airport  and  long. 
84*30'00"W:  thence  north  to  the  point  of 
beginning.  That  airspace  beginning  at  the  25- 
mile  arc  of  the  airport  and  the  Indiana-Ohio 
State  line  (long.  84*49'00"W) 
counterclockwise  to  long.  84*49'00"W  south 
of  the  airport;  thence  north  to  the  Kentucky 
bank  of  the  Ohio  River;  thence  north  along 
the  Kentucky  bank  of  the  Ohio  River  to  lat 
38*56'04'7<I;  thence  west  to  the  15-mile  arc  of 
the  airport;  clockwise  on  the  15-mile  arc  of 
the  airport  to  lat  39*09'21"N;  thence  east  to 
the  Indiana-Ohio  State  line:  thence  north  to 
the  point  of  b^jnning. 

Area  G.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  8,000 
feet  MSL  beginning  at  the  intersection  of 
Route  28  and  the  25-mile  arc  of  the  airport; 
thence  southeast  3  miles  to  powerline;  thence 
south  along  the  powerline  to  the  Ohio  Riven 
thence  south-southeast  along  the  Ohio  bank 
of  the  Ohio  River  to  the  25-mile  arc  southeast 
of  the  airport;  thence  counterclockwise  along 
the  25-mile  arc  of  the  airport  of  the  point  of 
beginning. 
•         •         •         *         • 

Paragraph  4000— Subpart  C-Class  C 
Airspace 

***** 

ASO  KY    Cinrinnatj/Northera  Kentucky 

International  Airport,  KY  (Removed] 

***** 

Issued  in  Washington,  DC.  on  February  4, 
1998. 

Reginald  C  Matdiews,  ^ 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[PR  Doc  98-3287  Filed  2-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  135 

[Ooctot  No.  28743;  NoUce  Na  9»-1 1] 

RIN2120-AQ55 

Commercial  Passenger-Carrying 
Operationa  in  Single-Engine  Aircraft 
UruJer  Instrument  Flight  Rules 

AQOCY:  Federal  Aviation 

Administration.  DOT. 

aqcncy:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  proposing  to 
revise  and  clarify  certain  conditions  and 
limitations  in  Fart  135  for  instrument 
flight  rule  (IFR).  passenger-carrying 
operations  in  single-engine  aircraft.  The 
clariflcalion  is  ne<fessary  to  resolve 
ambiguity  in  the  current  rule  over  the 
requirement  for  redundant  power  for 
gyroscopic  instnunentation.  The 
intended  effect  of  this  action  is  to 
remove  any  ambiguity  concerning  the 
required  power  sources  for  the 
gyroscopic  instnunents  required  for 
flight  under  IFR  for  single  engine 
aircraft  involved  in  commercial, 
passenger  carrying  operations. 
DATES:  Comments  must  be  received  by 
March  12.  1998. 

A0CME8SES:  Comments  on  this  notice 
should  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200).  Room  915-G.  Docket  No. 
28743.  800  Independence  Ave..  SW, 
Washington.  DC  20591. 

Comments  must  be  marked  Docket 
No.  28743.  Comments  also  may  be 
submitted  electronically  to  the 
following  Internet  address:  9-nprm- 
cmtsdfaa.dot.gov.  Comments  may  be 
examined  in  room  91 50  weekdays 
between  8:30  a.m.  and  5  p.m.  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Meier,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington, 
DC. 20591  (202) 267-8166. 
SUPnJB/mtTM^y  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federal,  or 
economic  impact  that  might  result  h-om 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 


estimates,  if  appropriate.  Comments 
should  identify  the  regulatory  docket  or 
notice  number  and  should  be  submitted 
in  triplicate  to  the  Rules  Docket  addms 
speciHed  above.  All  comments  received 
on  or  before  the  specified  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  dates  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  contact  with  FAA  perscninel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commentars  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  include  a  pre-addressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  28743."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  ofNPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (703)  321-3339).  the  Federal 
Register's  electronic  bulletin  board 
service  ((202)  512-1661),  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  Bullettn  Board  service  ((800) 
322-2722  or  (202)  267-5948). 

Internet  users'may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Ave,  SW.  Washington. 
DC  20591,  or  by  calling  (202)  267-9677. 
Communications  must  identify  the 
notice  number  or  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPF^s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes' 
the  application  procediue. . 

Background 

On  August  6. 1997.  the  FAA 
published  Amendment  135-70  (62  FR 
42364)  that  allowed  commercial, 
passenger-carrying  operations  under  IFR 
in  single-engine  aircraft  under  certain 


conditions  and  limitations,  and 
eliminates  the  limited  IFR  provision  of 
the  current  rule.  The  effective  date  for 
the  new  rule  is  May  4, 1998  (62  FR 
45014)  to  allow  operators  to  obtain  the 
necessary  parts  and  approvals,  to 
modify  their  operations  manuals  and 
speciRcations,  and  to  retrofit  their 
aircraft.  The  FAA  also  established 
Special  Federal  Aviation  Regulations 
(SFAR)  81  to  accommodate  those 
operators  who  may  be  ready  to  meet  the 
requirements  of  the  rule  sooner  than  the 
effective  date. 

Discussion  of  the  Proposed  Rule 

Current  SFAR  81.  paragraph  2(b)  and 
14  CFR  135.163(h)  require  single- 
engine,  passenger-carrying  aircraft 
flying  IFR  to  have  two  independent 
sources  of  energy  (with  means  of 
selecting  either),  of  which  at  least  one 
is  an  engine-driven  pump  or  generator, 
each  of  which  is  able  to  drive  all 
gyroscopic  instruments  and  installed  so 
that  failure  of  one  instrument  or  source 
does  not  interfere  with  the  energy 
supply  to  the  remaining  instruments  or 
the  other  energy  source. 

A  question  was  raised  as  to  whether 
this  requirement  would  allow  the  use  of 
a  "split  panel,"  in  which  gyroscopic 
instruments  could  be  driven  by  different 
energy  sources,  including  vacuum, 
bleed  air,  or  electrical  sources.  This 
question  was  also  raised  when  the 
original  requirement  for  dual  sources  of 
energy  for  gyroscopic  instruments  was 
promulgated.  In  the  October  10, 1978 
(43  FR  46769)  preamble  discussion 
regarding  §  135.163(h),  the  Agency 
stated  that: 

Other  commenters  state  that  §  135.163 
prohibits  "splitting"  gyro  instruments 
between  electrical  and  vacuum  sources  and 
that  defeats  safety.  For  instrument  panels 
with  both  electric  and  vacuum  instruments, 
a  pump  or  generator  is  unable  to  drive  all 
gyroscopic  instnunents.  The  pilot  must  be 
able  to  select  an  energy  source  which  will 
drive  all  gyros  if  the  other  source  fails. 
Anything  less  under  IFR  conditions  would 
derogate  safety.  Where  a  split  panel  is 
desired,  each  engine  must  have  both  a 
generator  and  a  vacuum  pump,  (emphasis 
added) 

Thus,  in  October  1978.  the  Agency 
clearly  contemplated  that  split  panels 
would  be  used  and  that  failure  of  one 
energy  source  must  not  impact  the 
operation  of  the  gyroscopic  instruments. 
This  requirement  can  readily  be  met  by 
multi-engine  aircraft  because  14  CFR 
parts  23  and  135  require  each 
independent  source  of  energy  to  be  on 
separate  engines  and  that  the  means  of 
selecting  the  energy  source  be  either 
automatic  or  manual.  For  single-engine 
aircraft,  however,  the  issue  centers  on 
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whether  one  energy  source  must  be  able 
to  drive  all  gyroscopic  instruments. 
While  a  single  engine  airplane  does  not 
provide  engine  redundancy,  system 
redundancy  is  still  required  for  each 
gyroscopic  instrument. 

Therefore,  the  FAA  has  determined 
that  a  "split  panel."  i.e..  instruments 
driven  by  separate  and  independent 
sources,  is  an  acceptable  configuration 
for  single-engine  aircraft  provided  that 
each  required  gyroscopic  instrument  has 
a  redundant  energy  source.  This  means 
that  if  any  one  energy  source  fails,  all 
gyroscopic  instnunents  must  remain 
operable.  This  does  not  mean,  however, 
that  each  source  must  drive  all  of  the 
instruments,  but  rather  that  the  failure 
of  any  one  source  would  not  result  in 
the  loss  of  energy  to  any  gyroscopic 
instrument  powered  by  that  energy 
source. 

For  example,  an  acceptable 
configuration  would  be  a  gyroscopic 
direction  indicator  powered  by 
redundant  electrical  sources,  and  a 
gyroscopic  pitch  and  bank  indicator 
(with  artificial  horizon)  powered  by 
bleed  air  and  vacuum  sources.  Failure  of 
any  one  energy  source  would  not  affiect 
operation  of  all  of  the  gyroscopic 
instruments.  Thus,  in  this  example,  if 
one  electrical  source  fails  there  is  a 
redundant  electrical  system  to  power 
the  direction  indicator,  and  the  artificial 
horizon  indicator  continues  to  be 
powered  by  the'  vacuum  or  bleed  air 
system. 

Therefore,  to  clarify  that  although 
each  independent  source  of  energy  need 
not  drive  all  gyroscopic  instruments, 
and  that  each  gyroscopic  instrument 
must  be  powered  by  redundant  sources, 
the  Agency  has  deleted  the  phrase  "all 
gyroscopic  instruments,"  and  has 
replaced  it  writh  the  phrase  "all 
gyroscopic  instruments  powered  by,  or 
to  be  powered  by.,  that  particular 
source." 

The  FAA  also  wishes  to  clarify  that 
where  single-engine,  passenger-carrying 
IFR  operations  are  flovm  with  a  single 
pilot  and  an  autopilot,  only  the 
gyroscopic  instruments  on  the  pilot's 
panel  need  be  operable  and  powered  by 
redundant  energy  sources.  However, 
where  such  operation  is  to  be  flown 
with  both  a  pilot  and  a  co-pilot,  the 
gyroscopic  instruments  on  both  panels 
must  be  operable  and  powered  by 
redundant  energy  sources. 

Another  question  was  raised  as  to  the 
meaning  of  the  phrase  "means  of 
selecting  either."  as  it  pertains  to  energy 
source  redundancy.  As  discussed  above, 
§  23.1331(c)  requires  that  the  means  of 
selecting  energy  sources  be  either 


automatic  or  manual.  In  the  example 
cited  above,  §23.1331  would  be  met 
because  when  the  direction  indicator 
failed,  the  redimdant  electrical  source 
powering  that  instrument  automatically 
allowed  for  its  continued  operation. 

Regulatory  Analyses 

The  FAA  is  proposing  this  change 
because  some  commenters  to  the  final 
rule  on  Commercial  Passenger-Carrying 
Operations  in  Single-Engine  Aircraft 
under  Instrument  Flight  Rules  had 
questions  on  the  redundant  sources  of 
power  to  the  gyroscopic  flight 
instnunents.  Tliis  propose  change  will 
alleviate  any  ambiguify  and  clarify  the 
regulatory  requirements.  Therefore,  the 
FAA  has  determined  that  this  regulation 
imposes  no  additional  burden  on  any 
entity.  Accordingly,  it  has  been 
determined  that  the  action  (1)  is  not 
significant  under  Executive  Order  12866 
and  (2)  is  not  a  significant  rule  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Also, 
because  this  proposed  amendment  is 
editorial  in  nature,  no  im{>act  is 
expected  to  result  and  a  full  regulatory 
evaluation  is  not  required.  In  addition, 
the  FAA  certifies  that  this  proposal  will 
not  have  a  significant  economic  impact, 
either  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

International  Trade  Impact 

The  proposed  amendment  would  not 
impose  any  costs  on  either  U.S.  or 
foreign  operators.  Therefore,  a 
competitive  trade  disadvantage  would 
not  be  inoured  by  either  U.S.  operators 
abroad  or  foreign  operators  in  the 
United  States. 

Paperwork  Reducticm  Act 

This  proposed  rule  contains  no 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

List  <tf  Subiects  in  14  CFR  Part  135 

Air  taxis.  Aircraft.  Aviation  safety. 
Safety.  Single-engine  aircraft. 

For  the  reasons  set  out  in  the 
preamble.  14  CFR  part  135  is  proposed 
to  be  amended  as  set  forth  below: 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

1.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705.  44709.  44711-44713,  44715- 
44717,  44722, 

SFAR  No.  81    [Amended] 

2.  Paragraph  2(b)  of  Special  Federal 
Aviation  Regulation  No.  81  is  revised  to 
read  as  follows: 

SFAR  No.  Bl^assenger-Carrying 
Single-Engine  IFR  Operations 

2.  •   *   * 

(a)*  •  • 

(b)  Two  independent  sources  of 
energy  (with  means  of  selecting  either) 
of  which  at  least  one  is  an  engine-driven 
pump  or  generator,  each  of  which  is 
able  to  drive  all  gyroscopic  instruments 
powered  by,  or  to  be  powered  by,  that 
particular  source  and  installed  so  that 
failure  of  one  instrument  or  source  does 
not  interfere  with  the  energy  supply  to 
the  remaining  instruments  or  the  other 
energy  source,  unless,  for  single-engine 
aircraft  in  all  cargo  operations  only,  the 
rate  of  turn  indicator  has  a  source  of 
energy  separate  from  the  bank  and  pitch 
and  direction  indicators.  For  the 
purpose  of  this  paragraph,  for  muhi- 
engine  aircraft,  each  engine-driven 
soim»  of  energy  must  be  on  a  different 
engine. 
•        •        •        *        • 

3.  Section  135.163  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

S  13S.163    Equipmefil  lequkementa: 
Aircraft  carrying  peieewgara  under  IFR. 


(h)  Two  independent  sources  of 
energy  (with  means  of  selecting  either) 
of  which  at  least  one  is  an  engine-driven 
pump  or  generator,  eech  of  which  is 
able  to  drive  all  gyroscopic  instruments 
powered  by,  or  to  be  powered  by,  that 
particular  source  and  installed  so  that 
failure  of  one  instrument  or  source,  does 
not  interfere  with  the  enei^  supply  to 
the  remaining  instnmients  or  the  oOier 
energy  source  unless,  for  single-engine 
aircraft  in  all  cargo  operations  only,  the 
rate  of  turn  indicator  has  a  source  of 
energy  separate  from  the  bank  and  pitch 
and  direction  indicators.  For  the 
purpose  of  this  paragraph,  for  multi- 
engine  aircraft,  each  engine-driven 
source  of  energy  must  be  on  a  different 
engine. 
•        •        •        •        • 

Issued  in  Washington,  D.C.  on  February  4, 
1998. 

Thomas  E.  Stuckey, 

Director,  Flight  Standards  Service. 

[FR  Doc.  98-3344  Filed  2-9-98:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

(CFDANatCIIM 

Fund  for  1h«  hnprowwMnt  Of 


SpeoW  Focus  ComiMlNlon:  European 
CommunttyfUnlted  8MM  of  Amerlce 
Joint  Conaoflia  for  Cooperation  In 
Higher  Education  and  Vocatkmal 


Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1998. 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportimities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  educational  institutions  and 
agencies. 

Deadline  for  Tmnsmittal  of 
Applications:  April  17, 1998. 

Deadline  for  intergovenunental 
Review:  June  17, 1998. 

Applications  Available:  February  17. 
1998. 

Available  Funds:  $1,485,000. 

Estimated  Range  of  Awards: 
$100,000-5175,000  for  up  to  three  years. 

Estimated  Average  Size  ofAwaras: 
$160,000  for  up  to  three  years. 

Estimated  Number  of  Awards:  8. 

Note:  The  Department  is  not  bbund  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  82.  85 
and  86. 

SUPPLBOfTARY  MFOfMATKM:  For  FY 
1998.  the  competition  also  includes  an 
invitational  priority  to  encouraae 

!>ropo8als  designed  to  support  the 
brmation  of  educational  consortia  of 
institutions  in  the  U.S.  and  the 
European  Union  to  encourage 
cooperation  in  the  coordination  of 
curricula,  the  exchange  of  students  and 
the  opening  of  educational 
oppmlunities  between  the  U.S.  and  the 
European  Union.  The  invitational 
priority  is  issued  in  cooperation  with 
the  European  Union.  European 
institutions  participating  in  any 
consortium  proposal  responding  to  the 
invitational  priority  may  apply  to  the 
European  Cinnmission  Directorate 
Generate  for  Education,  Training,  and 
Youth  for  additional  funding  imder  a 
separate  European  competition. 

Priority 

Invitational  Priority 

The  Secretary  is  particularly 
intaieated  in  appUcaticms  that  meet  the 


following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  pnfenocB  over 
other  applications  (34  CFR  75.105(cMl))- 

Invitaaonal  PTi<»ity:  Pro)ects  that 
support  ccHisortia  of  institutions  of 
hi^er  education  that  promote 
institutional  cooperation  and  stiident 
mobility  between  the  United  States  and 
the  member  states  of  the  European 
Union. 

Methods  for  Applying  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  m  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  firom  those  Usted  in  34 
CFR  75.210. 

1.  The  significance  of  the  pmposea 
project,  as  determined  by — 

a.  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 

project; 

b.  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on.  or  are 
alternatives  to,  existing  strategies: 

c.  The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be  attained 
by  the  proposed  project,  especially 
improvements  in  teaching  and  student 
achievement; 

d.  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potmtial 
for  implementation  in  a  variety  of 
8ettins8;and 

e.  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  in  a 
variety  of  other  settings. 

2.  The  quality  of  the  design  of  the 
proposed  project,  as  determined  by — 

a.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and^wiU  successhilly  adoress,  the  needs 
of  the  target  population  or  other 
identified  needs; 

b.  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

c  The  quality  of  the  proposed 
demonstration  design  and  procedures 
for  documenting  project  activities  and 

results. 

3 .  The  adequacy  of  resources,  as 
determined  by — 

a.  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 


b.  The  relevance  and  demonstrated 
cranmitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project; 

c.  The  potential  for  continued  support 
of  the  project  after  Federal  funding 
ends,  including,  as  am)ropriate,  the 
demonstrated  commitment  of 
appropriate  entities  to  such  support. 
JOn  APPUCATIOM  OR  MF0MIA710N 
OONTACT:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  7th  ft  D 
Streets.  S.W..  Room  3100.  ROB-3. 
Wellington.  D.C  20202-5175.  You  may 
also  request  application  forms  by  calling 
732-544-2504  (fax  oa  demand),  or 
application  guidelines  by  calling  202- 
358-3041  (voice  mail)  or  submitting  the 
name  of  the  competition  and  your  name 
and  postal  address  to  FIPSE^SD.GOV 
(e-mail).  Applications  are  also  listed  on 
the  FIPSE  Web  Site  <http:// 
www.ed.gov/ofBces/OPE/FIPSE>.  For 
additional  program  information  call 
Beveriy  Baker  at  die  FIPSE  office  (202- 
708-5750)  between  the  hours  of  8  a.m. 
and  5  p.m..  Eastern  time,  Monday 
througn  Friday.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Eegiater.  in  text  or  portable 
document  format  (pdf)  on  the  World 
'  Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http7/www.ed.gov/ne%vs.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  tree  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone:  (202)  219-1511 


or,  toll  tne.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements.  Bulletins, 
and  Press  Releases. 

Note:  The  ofBcial  version  of  a  document  is 
the  document  published  in  tlie  FedoraJ 
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3. 


Program  Authority:  20  U.S.C  1135-1135a- 


Dated:  January  29, 1998. 

David  A.  Laoganackar, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc  98-3282  Filed  2-9-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6967-5] 

Mobile  Source  Outreach  Assistance 
Competition:  Fiscai  Year  1908: 
Solicitation  Notice 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 


SUMMARY:  Today's  notice  announces  the 
availability  of  funding  and  solicits 
proposals  from  state,  local  and  tribal  air 
pollution  control  agencies  for  mobile 
source-related  outreach  projects.  The 
funding  will  be  allocated  by  EPA's 
OfTice  of  Mobile  Sources  through  the 
competitive  process  described  in  this 
notice. 

DATES:  The  deadline  for  submitting  final 
proposals  is  March  26.  1998.  hi 
addition,  to  allow  for  efficient 
management  of  the  competitive  process. 
OMS  is  requesting  that  agencies  submit 
an  Intent  to  Apply  by  February  20, 1998. 
(Instructions  for  submitting  final 
proposals  and  Intents  to  Apply  are 
found  in  Section  X.  below). 
A0ORES8E8:  This  proposal  can  also  be 
found  on  the  Office  of  Mobile  Sources 
Web  Page:  "www.epa.gov/omswww/" 
click  on  "What's  New?"  Addresses  for 
submitting  proposals  can  be  found  in 
Section  X.  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bullard.  Director  of  Outreach  and 
Communication.  US  EPA  Office  of 
Mobile  Sources.  401  M.  Street  SW,  (mail 
code  6401),  Washington,  DC  20460. 
Telephone  (202)  260-2614:  Fax  (202) 
260-6011;  or  email 
"bullard.susandepamail.epa.gov". 

Contents  by  Section 

Section  I.    Overview  and  Deadlines 

Section  II.    Eligible  Organizations 

Section  III.     Funding  Issues 

Section  IV.    Program  Emphasis 

Section  V.    Criteria 

Section  VI.     Evaluation  and  Selection 

Section  VII.     Proposals 

Section  VIII.    Current  OMS-Funded 

Outreach  Projects 
Section  DC.     Other  Items  of  Interest 
Section  X.    How  to  Apply 
Section  XI.    OMS  Program  Contact 

Section  I.  Ovenriew  and  Deadlines 

A.  Overview 

Over  the  past  year,  OMS  has  entered 
into  agreements  and  established 
partnerships  with  a  number  of 
organizations  to  (1)  provide  national 
support  for  community-based  mobile 
source  public  education  efforts  and,  (2) 
encourage  responsible  choices  for 
organizational  and  individual  actions 


through  public  education.  Current 
outreach  projects  funded  through  OMS 
(listed  in  Section  VTII(U)  below) 
emphasize  transportation  choices; 
education  of  vehicle  owners  and  drivers 
of  the  future:  car  care  and  the  role  of  the 
automotive  technician;  and,  related 
projects  such  as  ozone  mapping  and 
small  engines.  EPA's  Office  of  Mobile 
Sources  has  set  aside  funds  from  the 
State  and  Tribal  Assistance  Grants 
(STAG)  funds  to  provide  support  to 
community-based  mobile  source-related 
outreach  projects.  This  notice  solicits     - 
proposals  for  outreach  projects  which 
directly  support  state  and  local  air 
management  organizations  in  their 
efforts  to  improve  air  quality  from 
mobile  sources.  Proposals  will  be 
accepted  from  state,  local,  tribal  and 
multi-state  air  management  agencies 
which  are  identified  imder  Section 
302(b)  of  the  Clean  Air  Act. 

Interested  persons  call  also  obtain 
copies  of  this  solicitation  at  no  charge 
by  accessing  "What's  New?"  on  the 
OMS  Website,  "http://www.epa.gov/ 
omswww.". 

B.  What  Are  the  Deadlines  for  This 
Competition? 

In  order  to  efficiently  manage  the 
selection  process,  the  Office  of  Mobile 
Sources  requests  that  an  informal 
"Intent  to  Apply"  be  submitted  by 
February  20, 1998.  An  "Intent  to  Apply" 
simply  states  in  the  form  of  e-mail, 
phone,  or  fax  that  your  organization 
intends  to  submit  a  proposal  to  be 
received  by  the  deadline.  The  deadline 
for  submitting  completed  proposals 
(original  and  six  copies)  is  Mtjrch  26. 
1998. 

Section  II.  Eligible  Organizations 

C.  Who  Is  Eligible  To  Submit  Proposals? 

According  to  funding  policies 
associated  with  the  State  and  Tribal 
Assistance  Grants  regulations  (STAG 
funds),  proposals  can  be  accepted  only 
from  air  pollution  control  agencies  as 
defined  under  Section  302(b)  of  the 
Clean  Air  Act  (for  projects  to  be 
undertaken  will  have  replicability  to 
other  communities  nationally),  as  well 
as  multi-state  organizations  supporting 
Section  302(b)  agencies  and 
collaborations  of  air  pollution  control 
agencies. 

Interested  air  management 
organizations  which  are  not  air 
pollution  control  agencies  as  defined 
under  Section  302(b)  of  the  Clean  Air 
Act  are  encouraged  to  create 
partnerships  with  eligible  organizations. 
In  that  situation,  the  eligible 
organization  would  be  required  to 


submit  the  final  proposal  and  serve  as 
the  funding  recipient  if  selected. 

Section  m.  Funding  Issues 

D.  What  Is  the  Amount  of  Available 
Funding? 

Approximately  $575K 

E.  How  Will  Funds  Be  Allocated? 

The  competition  process  will  be 
managed  by  OMS  and  selected 
cooperative  agreements  will  be  awarded 
by  EPA's  Regional  offices  and  funded 
through  either  Section  103  (multi-state 
organizations)  or  Section  105  authority 
(state  and  local  air  pollution  control 
agencies.) 

F.  How  Many  Agreements  Will  Be 
Awarded? 

Approximately  six  agreements  will  be 
awarded,  none  to  exceed  $150,000.  The 
total  dollar  amount  of  the  final  awards 
must  be  within  available  funding. 

G.  Are  Matching  Funds  Required? 

Possibly.  Clean  Air  Act  Section  105 
mandates  that  eligible  agencies  provide 
matching  funds  of  at  least  40%. 
Therefore,  if  an  air  pollution  control 
agency  submits  a  proposal  for  which 
they  do  not  already  have  sufficient 
matching  funds,  they  must  include  a 
statement  in  their  proposal  indicating 
that  the  match  could  be  met  if  their 
proposal  is  selected.  Organizations 
unaole  to  meet  a  required  match  must 
be  considered  ineligible.  (This 
requirement  does  not  apply  to  multi 
state  organizations.)  Organizations 
which  are  unclear  as  to  their  matching 
status  are  recommended  to  contact  their 
EPA  Regional  Grant  Coordinator. 

H.  Can  Funding  Be  Used  To  Acquire 
Services  or  Fund  Partnerships? 

Yes — subgrants  and  other 
procurement  services  are  allowed. 
Because  the  method  used  to  fund 
subgrants  is  not  a  federal  matter, 
procedures  governing  your 
organization's  procurement  practices 
must  be  followed.  Please  indicate  any 
intent  to  enter  into  such  agreements  in 
the  proposal. 

Sectimi  IV.  Program  Emphasis 

/.  Program  Emphasis 

— Volimtary  Measures 

— Transportation  choices 

— Car  care  (testing,  repair,  maintenance) 

— Environmental  education  for  youth. 
Other  mobile  source  issues 
(including  but  not  limited  to:  on- 
board diagnostics,  diesel, 
particulate  matter,  heavy  duty 
engines:  nonroad  engines;  ozone 
mapping/forecasting ) 
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Section  V.  Criteria 

/.  Primary  Criteria 

.  — ^Addresses  environmental  goals  of 

improved  air  quality  from  mobile 

sources 
— ^Presents  a  strong  public  health 

message 
— ^Demonstrates  national  or  regional 

applicability 
— ^Demonstrates  effectiveness  of  delivery 

mechanism  to  reach  targeted 

audience 
— Exhibits  clearly — stated  and 

appropriate  levels  of  funding 
— Includes  effective  measurement/ 

evaluation  methods 
— Reflects  the  potential  for 

sustainability 

K.  Other  Factors  To  Be  Considered 

•  Innovation  in  public  awareness 

•  Effectiveness  of  collaborative 
activities  and  partnerahips  with  other 
stakeholders  needed  to  effectively 
develop  or  implement  the  project 

•  Integration  with  existing  programs 

•  Willingness  to  coordinate  with 
other  OMS-fimded  outreach  activities 

L.  Presentation  Criteria 

— Completeness 
— ^Action-oriented 
—Clearly-stated  objectives 
— Reasonable  time  frames 

Sectitm  VL  Evaluation  and  Selection 

M.  The  Evaluation  Team  Is  Chosen  to 
Address  a  Full  Range  of  Mobile  Source 
and  EPA  Program  Expertise. 

In  addition,  each  EPA  Regional  office 
is  given  the  opportunity  to  review  those 
proposals  generated  by  eligible 
oi^anizations  within  that  Region.  The 
Evaluation  Team  will  base  its  evaluation 
on  the  criteria  referenced  in  this  Request 
for  Proposal.  Completed  evaluations 
will  be  referred  to  a  Selection 
Committee  representing  OMS  senior 
managers  and  Regional  representatives 
who  are  responsible  for  final  selection. 
To  ensure  equity  and  objectivity 
throughout  the  process,  the  OMS 
Program  Contact  (listed  below)  and  staff 
who  facilitate  the  process  and 
participate  in  pre-application  assistance, 
do  not  serve  as  members  of  either  the 
Evaluation  Team  or  the  Selection 
Committee. 

Section  Vn.  Proposals 

N.  What  Must  Be  Included  in  the 
Proposal? 

Proposals  should  be  approximately  5- 
7  pages  in  length  and  must  include: 

(ij  A  brief  statement  that  candidate 
oi]ganization  is  defined  as  an  air 
pollution  control  agency  under  Section 
302(b)  of  the  Clean  Air  Act 


(2)  A  statement  that  any  required 
match  could  be  met 

(3)  A  concise  statement  of  project 
background/objectives  highlighting 
relationship  to  improving  air  quality 
from  mobile  sources 

(4)  A  detailed  project  summary — 
description  of  specific  actions  to  be 
undertaken,  including  estimated  time 
line  for  each  task 

(5)  Associated  work  products  to  be 
developed 

(6)  Explanation  of  project  benefits 

(7)  Detailed  explanation  of  how 
project  outcomes  will  be  designed  for 
replication  in  other  communities 

(8)  A  detailed  budget  estimate  (clearly 
explain  how  funds  will  be  used, 
including  estimated  cost  for  each  task) 

(9)  Projected  time  fiame  for  project 
fiom  initiation  through  completion 

(10)  Project  contact(s)  (provide  name, 
organization,  phone,  fax,  and  e-mail 
where  available) 

(11)  Other  relevant  information  to 
assist  in  the  selection  process 

O.  Will  2-Year  Proposals  Be  Considered? 

Yes.  If  a  proposal  with  a  2-year  project 
period  is  submitted,  OMS  requires  that 
the  budget  and  cost  estimate  be 
designed  to  indicate  what  will  be 
accomplished  in  each  of  the  first  and 
second  years. 

P.  May  an  Eligible  Organization  Submit 
More  Than  One  Proposal? 

An  organization  may  submit  more 
than  one  proposal  only  if  the  proposals 
are  for  different  projects. 

Q.  May  an  Eligible  Organization 
Resubmit  a  Proposal  Which  Was 
Submitted  to  the  Mobile  Source 
Outreach  Assistance  Competition  in 
1992.  but  Was  Not  Selected? 

Yes.  The  proposals  received  by  OMS 
in  1997  were  generally  of  very  high 
quality.  Clearly,  all  proposals  of  merit 
could  not  be  selected  due  to  finite 
resources  available.  • 

R.  May  an  Eligible  Organization  Submit 
a  Proposal  for  This  Fiscal  Year,  Even  if 
It  Was  Awarded  Funding  Under  This 
Program  in  Its  First  Year? 

Yes.  Applicants  awarded  funding  in 
last  year's  competition  may  submit  new 
proposals  to  fund  a  different  project. 
This  program  i$  designed  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches.) 

S.  Does  This  Funding  Expire  at  the  End 
of  FY  98? 

No.  The  statute  states  that  State  and 
Tribal  Assistance  Grants  (STAG)  for 


environmental  programs  remain 
available  until  expended. 

T.  Ineligible  Proposals 

Proposals  will  be  determined  to  be 
ineligible  if:  (1)  The  candidate 
organization  is  not  currently  defined  as 
an  air  pollution  control  agency  under 
Section  302(b)  of  the  Clean  Air  Act;  (2) 
a  required  match  cannot  be  met;  (3)  the 
proposal  is  incomplete;  or  (4)  the 
proposal  is  postmarked  after  the 
deadline. 

Section  VIII.  Current  OMS-Funded 
Outreach  Projects 

U.  OMS/Section  105-Funded  Mobile 
Source  Outreach  Projects  Currently 
Underway 

To  minimize  the  possibility  for 
duplication  of  effort,  leverage  resources 
and  maximize  the  possibility  for 
networking  as  proposals  are  developed, 
the  following  provides  brief  sketches  of 
mobile  source-related  outreach  projects 
currently  funded  through  the  Office  of 
Mobile  Sources. 

The  Seven  Projects  Selected  Through 
the  FY  97  Mobile  Source  Outreach 
Assistance  Competition  Are  Indicated 
WithC  *  •) 

Other  projects  listed  are  funded  from 
the  Office  of  Mobile  Sources  program 
funds.  Contacts  are  provided  for  further 
information.  Projects  are  categorized  as 
for  clarity. 

Transportation  Choices 

"A  Tour  of  the  Urban  Environment" 
('  *  •;.  Illinois  EPA  and  the  Chicago 
Museum  of  Science  and  Industry, 
Contact:  Betsy  Tracey,  217/782-0408 

The  project  is  designed  to: 

— enhance  the  air  quality  and  mobile 
source  component  of  "A  Tour  of  the 
Urban  Environment" — a  permanent 
environmental  science  exhibit  at 
the  Chicago  Museum  of  Science  and 
Industry 

— present  basic  science,  describe  health 
effects,  explain  citizen  role  in 
contributing  to  mobile  source 
emissions,  explain  "calls  to  action" 
such  as  "Ozone  Action  Days," 
foster  critical  problem-solving  and 
decision-making  skills 

— create  "real"  meteorological  station 
measuring  actual  ambient 
conditions  outside  the  Museum,  an 
interactive  learning  device 
(computer  with  CD  Rom)  and 
supporting  materials  to  illustrate 
the  relationship  between 
meteorology  and  ozone.  The  user 
can  become  an  ozone  forecaster 

— ^projected  to  open  on  Earth  Day,  1998 
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"Chattanooga  Lifestyle  Campaign: 
Improving  Chattanooga's  Air  Quality 
Thmugb  Voluntary  Citizen 
Transportation  Choices"(*  *  '). 
Chattanooga-Hamilton  County  Air 
Pollution  Control  Board,  Contact: 
Angela  Turner,  423/867-4321 
Woriung  with  the  Global  Action  Plan 
(GAP),  the  project  goal  will  be  to 
enhance  the  mobile  source  component 
of  Chattanooga '9  Household  EcoTeam 
Project.  The  project  includes: 
—4-month  tracking  of  specific  actions  to 
reduce  auto  emissions  throu^ 
tran8f>ortation  choices  in  50 
households 
— peer  support  and  handbook  to  support 

family  involvement 
— follow  up  research  to  determine 

sustainability  of  new  transportation 
practices 
— two-part  national  technology 

transfer — invitational  conference  for 
local,  state  and  federal  air  quality 
managms  after  demonstration 
period:  broad-based  outreach 
through  presentations  at  meetings 
and  conferences 
EPA/DOT  Transportation/Air  Quality 
Initiative.  Contacts:  Kathy  Daniel 
(DOT/FHWA),  202/366-6276.  Joann 
Jackson-Stephens  (EPA/OMS).  734/ 
666-4276,  Abbe  Mamer  (DOT/FTA). 
202/366-4317 

This  collaborative  effort  is: 
^-community-based  with  support  from 
federal  agencies  to  increase  public 
awareness  of  impact  of  travel 
behavior  on  air  quality,  encourage 
the  pubhc  to  make  informed 
transportation  choices,  and  increase 
the  driving  public's  awareness  of 
alternative  modes  of  transportation 
— building  on  results  from  3  pilot 
community  sites — Dover,  DE; 
Milwaukee,  WI;  and  San  Francisco, 
CA 
— designed  to  include  coalition-building 
at  the  national  and  local  levels, 
environmental  education  for  youth, 
production  of  consistent,  effective 
informational  materials  for  public 
and  media,  and  evaluation  of 
changes  in  public  awareness  and 
actions 
— nationally  available  to  additional  sites 

nationally  in  Spring,  1999 
"Youth  VMT Initiative:  Community- 
Based  Solutions  to  Community- 
Defined  Problems".  Academy  for 
Educational  Development  (AED). 
Contacts:  Rick  Bos&i.  202/864-8898 
The  purpose  of  this  youth-based 
program,  which  begins  with  3  pilot  sites 
in  Kansas  Qty,  Boston,  and  Tampa  is  to: 

create  a  replicable  and  sustainable 
program  for  involving  youth  and 


families  in  reducing  growth  in 
vehicle  miles  traveled  (VMT) 

^-enable  youth  to  communicate  about 
travel  choices,  solve  problems  and 
make  sound  travel  decisions  to 
minimize  VMT 

— share  successful  practices,  lessons 
learned  and  tools  developed  in  the 
pilot  sites  with  other  communities 

— serve  as  a  blueprint  for  communities 
interested  in  including  a  youth 
component  in  efforts  to  reduce 
emissions  from  mobile  sources 

"Interactive  Information  Kiosk"  C  •  *>. 
Ventura  County  Air  Pollution  Control 
Board,  Contact:  Barbara  Page,  805/ 
645-1415 
This  initiative  %viU: 

— develop  a  stand-alone  bilingtial 

interactive  information  kiosk  for  the 
public  focusing  on  transportation- 
related  air  quality  issues  with 
content  which  reflects  national, 
state  and  local  issues 

— produce  products  including  a 

prototype  kiosk  (providing  other  air 
quality  management  ageiKnes  with 
60-70%  of  actual  programming 
needed  to  produce  a  similar  kiosk 
for  their  citizens — video,  graphics, 
animation)  and  an  instructional 
handbook 

— be  delivered  in  Summer.  1998 

Youth  Education 

"I.DJ^.  in  Dade"  (•  *  •;.  Dade  County 
Dep>artment  of  Environmental 
Resources  Management,  Contact: 
Jenny  May.  305/372-6495 
The  program  will: 
— educate  new  drivers  on  the  air  quality 
impacts  of  driving,  use  of 
alternative  fuels  and  transportation 
choices 
—encourage  responsible  maintenance 

and  driving  practices 
— teach  critical-tninking,  problem- 
solving,  and  decision-making  skills 
throu^  educational  videos, 
informational  handouts,  creative 
hands-on  demonstrations  and 
design  contests 
"Public  Education  and  Outreach  on 
Mobile  Source  Emissions  and  Driving 
Smart".  Environmental  Health  Center 
of  the  National  Safety  Coimdl, 
Contact:  Nyki  Brandon-Palermo,  202/ 
974-2484 

Networking  and  coordinating  with 
other  similar  projects  across  the 
country,  this  effort  will: 
—develop  a  driver  education 

curriculum  module  for  new  drivers 
Unking  benefits  of  responsible 
maintenance  to  responsible  driving 
for  use  in  15,000-«-  public  and 
private  driver  education  programs 
nationwide 


Driver  Education  Pilot.  NESCAUM. 
Contact:  Natoschia  Scruggs.  617/367- 
8540 

This  effort  will: 
— pilotthe  driver  education  curriculum 
module  (developed  by  the 
Environmental  Health  Center^— see 
above)  in  several  locations  in  tha^ 
northeast 

Car  Care  and  the  Role  of  the  Auto 

Technician 

"Car  Care  for  Clean  Air"  Contacts:  Mia 
Zmud.  Writer  State  University,  801/ 
536-4095 
This  pilot  project  is  designed  to: 

— raise  public  awareness  of  ways  in 
which  automotive  service  affacts  air 
quality 

— create  coalitions  to  identify  ways  to 
improve  vehicle  maintenance 
practicea— elevating  the  nimiber, 
skill  sets,  performance  and  image  of 
vehicle  maintenance  technicians 

— encoiuage  environmentally-sound 
transportation  choices  in 
anticipation  of  2002  Olympics  and 
beyond 

"Air  Pollution,  Motor  Vehicles  and 
Public  Health. "  American  Lung 
Association  (ALA),  Contact:  Katharine 
Pruitt,  202/785-3355 
Mini-grants,  provided  to  17  local  lung 

associations  (through  ALA  competitive 

process)  for  pubUc  education  efforts, 

will: 

— send  a  strong  public  health  message 
focused  on  children  and  asthma 
designed  to  raise  public  awareness 
of  air  quality  and  the  impact  of 
mobile  sources 

— be  in  place  for  ozone  season,  1998 

"The  Air  Repair  Communications 
Project"  (*  •  *).  Missouri  Department 
of  Natural  Resources,  Contact:  Kerry 
Cordray,  573-751-4817 
A  bi-state  ettorl  in  partnership  with 

the  American  Lung  Association  of 

Eastern  Missouri,  the  "Air  Reoair 

Communications  Project"  will: 

— focus  on  enhanced  inspection  and 
maintenance 

—create  replicable  materials  including 
media  kits,  psas,  exhibits,  articles 
for  newsletters,  brochure  to  educate 
on  enhanced  I/M,  theater  screen 
slides,  video  to  be  distributed 
throush  Blockbuster, 

— undertake  activities  including  car  care 
clinics,  community  presentations, 
training  and  materials  development 
for  transportation  management 
associations,  participation  at 
commuter  fairs,  open  houses  for 
public  information  exchange;  make 
I/M  program  information  available 
through  posting  on  the  WWW  and 
other  outreach  tools. 


Federal  Register /Vol.  63.  No.  27 /Tuesday,  February  10.  1998 /Notices 


Related  Projects 

"Integrate  the  Televised  Ozone  Map  • 
with  Mobile  Source  Outreach 
Initiatives"  (*  *  *|  NESCAUM/ 
MARAMA/OTC  Collaboration, 
Contact:  Natoschia  Scruggs, 
NESCAUM,  617/367-8540 
This  project  will: 
— expand  the  scope  of  the  animated 
ozone  map  to  14  states  represented 
by  the  NESCAUM,  MARAMA.  and 
theOTC 
—encourage  region-wide  distribution 
and  use  of  the  map,  conduct  public 
outreach  to  inform  and  motivate 
voluntary  mobile  source  ozone 
abatement  actions,  and 
development  of  outreach  materials 
for  meteorologists  and  the  public 
— provide  technical  assistance  to  other 
regions  of  the  country  interested  in 
the  benefits  of  ozone  mapping  and 
forecasting,  through  creation  of  a 
web  site  and  other  outreach 
activities 
Ozone  and  Particulate  Matter  Outreach. 
STAPPA/ALAPCO,  Contact:  Gail 
Lewkowitz,  202/624-7864 
STAPPA/ALAPCO  will  develop 
dynamic  education  and  outreach 
materials  to  help  state  and  local  air 
agencies  communicate  the  ozone  and 
PM  decisions  and  potential  implications 
to  elected  officials,  the  media  and  the 
public.  The  project  will: 

— produce  an  informational  video  on 
PM  2.5  and  disseminate  to  every 
state  and  local  air  agency.  The 
video  will  be  designed  to  educate 
important  constituents  including 


6837 


state  and  local  elected  officials, 
civic  and  business  groups  and  high 
school  and  college  students — 
available  in  January  1998 
— develop  a  modular  PM 

implementation  tool  kit  providing  a 
variety  of  materials  including 
communication  tools  to  assist  state 
and  local  agencies  in  explaining 
how  the  new  PMfine  standard  will 
be  implemented  as  well  as  potential 
implications 
"Cash  for  Clippers"  (*  *  *;.  Maryland 

Department  of  the  Environment, 

Contact:  Anna  Nardolillo,  410/631- 

3240 

This  program  will: 
— educate  consumers  about  pollution 
prevention,  ground-level  ozone, 
MDE's  forecasting  program,  and  the 
impact  of  lawn  and  garden 
equipment 
— offer  rebates  toward  purchase  of  non- 
gasoline  powered  lawn  mowers 
— develop  economic  incentives  to 
prevent  pollution,  foster  creativity 
and  innovation  within  the  private 
and  public  sectors 

Section  DC.  Other  Items  of  Interest 

V.  Is  There  Other  Information  I  Should 
Have? 

Yes. 

— Submission  of  a  proposal  does  not 
guarantee  funding. 

— Only  those  oi^anizations  selected  will 
be  required  to  submit  a  complete 
"Application  for  Federal  Assistance 
and  Budget  Information  (SF  424 
and  SF  424A)  to  the  appropriate 
EPA  Regional  Office." 


Section  X.  How  to  Apply 

X.  How  Do  I  Apply? 

Completed  proposals  (original  +  6) 
should  be  sent  via  regular  mail  to: 

Susan  Bullard,  Director  of  Outreach  and 
Communication,  US  EPA  Office  of 
Mobile  Sources,  Mail  Code  6401,  401 
M  Street  SW,  Washington.  DC  20460 

Note:  Proposals  may  be  faxed,  but  must  be 
followed  by  a  hard  copy  original  and  6 
copies. 

Proposals  to  be  sent  through  express 
mail  must  be  sent  to  the  following 
address: 

Susan  Bullard,  Director  of  Outreach  and 
Communication,  US  EPA  Office  of 
Mobile  Sources,  Room  W737,  401  M 
Street,  SW,  Washington.  DC.  20460, 
(202)  260-2614,  (202)  260-7645 
(backup  number  for  expressed 
proposals  only) 

Deadline  for  Submitting  Final 
Proposals — March  26,  1998. 

Section  XI.  OMS  Program  Contact 

Susan  Bullard,  Director  of  Outreach  and 
Communication,  EPA  Office  of  Mobile 
Sources,  401  M  SU«et,  SW  (Mail  Code 
6401),  Washington,  DC  20460, 
(Phone)  202/260-2614,  (Fax)  202/ 
260-6011, 

"bullard.susan@epamail.epa.gov" 
Dated:  January  27,  1998. 

Richard  O.  Wilson, 

Program  Official. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QCNNQ  INTO 
EFFECT  FEBRUARY  10, 
1908 

AGRICULTURE 
DEPARTMBfT 
Animal  and  Plant  Health 
Inapection  Service 

Exportation  and  importation  of 
animals  and  smimal 
products: 
Horses  from  Mexico; 

quarantine  requirements; 

published  1-26-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Information  Resources 

Management  poHcies; 

electronic  access; 

correction;  puMshed  2-10- 

98 
Profit  Of  fee  calculations; 

correction;  puMitfied  2-10- 

98 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 
New  Mexico  et  al.; 

correction:  published  2-10- 

98 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
sutxnittal — 

Vehicle  inspection  and 
maintenance  program 


requirentents;  motorist 
compliance  enforcement 
mechanisms  for  pre- 
existing programs; 
correction;  put>lished  2- 
10-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  correction; 

published  2-10-98 
Missouri;  correction; 

published  2-10-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States,  etc.: 
Ohio,  et  al.;  correction; 

published  2-10-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Ohio;  correction;  published 
2-10-98 

Washington;  conrection;   ' 
published  2-10-98 
Hazardous  waste  program 
authorizations: 

Alat>ama;  correction; 
published  2-10-98 
Hazardous  wastes: 
State  underground  storage 
tank  program  approvals — 
West  Virginia;  correction; 
published  2-10-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thiodicarb;  correction; 
published  2-10-98  ~ 

Superfund  program: 
Toxic  chemical  release 
reporting;  community  right- 
to-know — 


Hydrochloric  acid; 
oon-ection;  published  2- 
10-98 
Toxic  sutjstances: 
Significant  new  uses — 

Cydohexanecartxjnitrile, 
1 ,3.3-trimethyl-5-oxo; 
correction;  published  2- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admtniatralion 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 

SaHnomycin;  published  2- 
10-98 

Sponsor  name  and  address 
ct«nges— 

Phoenix  Scientific,  Inc.; 
published  2-10-98 

NATIONAL  MEDIATION 
BOARD 

Conflict  of  interests;  CFR  part 
renx)ved;  published  2-10-98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities  and  investment 
companies: 

Money  market  funds;  rules 
and  forms;  technical 
amendments;  published 
12-9-97 

COMMENTS  DUE  NEXT 
WEEK 


UST  OF  PUBLIC  LAWS 

This  is  the  first  in  a  continuing 
list  of  public  t>ills  from  the 
current  session  of  Congress 


whk:h  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  hst  is 
also  available  online  at  httpV/ 
www.nara.gov/nara/feOreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  l>e  made 
availat>le  on  the  Internet  from 
GPO  Access  at  httpV/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

S.  1575/P.L.  105-154 

To  rename  the  Washington 
National  Airport  kx:ated  in  the 
District  of  Columbia  and 
Virginia  as  the  "Ronakj 
Reagan  Washington  National 
Airport".  (Feb.  6.  1998;  112 
Stat.  3) 


Public  Laws  Electronic 
Notification  Service 


Free  electronic  mail 
.notification  of  newly  enacted 
Public  Laws  is  now  available. 
To  sut)scribe.  send  E-mail  to 
USTPROC@ETC.FED.GOV 
with  the  message: 

Subscribe  PiMaws-L  (your) 
Firstname  Lastname. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

-    Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online  • 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


\^  (Kr>  ' 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Federal  Register 

Vol.  63,  No.  28 
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This  section  o*  the  FEDERAL  REGISTER 
contains  reguialory  documents  having  general 
applicability  and  legal  etfect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  01 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tt)e  Superintendent  of  Documents.  Prices  of 
new  books  are  Ksted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  M-CE-S3-AD;  AmendiMnt  39- 
10308;  AD  M-03-16] 

RIN2120-AA64 

Aimvorthiness  Directives;  The  New 
Piper  Aircraft  Corporation  Model  PA- 
38-112  Airplanee 

agency:  Federal  Aviation 
Adniinistration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  The  New  Piper  Aircraft 
Corporation  (Piper)  Model  PA-38-112 
airplanes.  This  action  requires 
repetitively  replacing  the  upper  rudder 
hinge  bracket.  Reports  of  fatigue  cracks 
occurring  on  the  upper  rudder  hinge 
bracket,  and  the  manufacture  of  a  new 
upper  rudder  hinge  bracket  with  a  life 
limited  improved  design  prompted  this 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  cracks  in  the 
upper  rudder  hinge  bracket,  which 
could  result  in  separation  of  the  rudder 
from  the  airplane  and  loss  of  control  of 
the  airplane. 
DATES:  Effective  March  16, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  16, 
1998. 

AOORESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft  Corporation, 
Attn:  Customer  Service,  2926  Piper  Dr., 
Vero  Beach.  Florida  32960.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  96-CE-53-AD,  Room  1558,  601 


E.  12th  Street,  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Bill  Herderich,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Blvd.,  suite  450,  Atlanta,  Georgia  30349; 
telephone  (770)  703-6084;  facsimile 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Model  PA-38-112 
airplanes  having  serial  numbers  38- 
80A0166  through  38-82A0122,  was 
published  in  the  Federal  Register  on 
May  7, 1997  (62  FR  24851).  The  action 
proposed  to  require  repetitively 
replacing  the  upper  rudder  hinge 
bracket,  part  number  (P/N)  77610-02  or 
an  FAA-approved  equivalent  part 
number,  with  a  new  upper  rudder  hinge 
bracket,  P/N  77610-03.  The  upper 
rudder  hinge  bracket  must  be  replaced 
regularly  because  it  is  life-limited. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Piper 
Service  Bulletin  No.. 686.  dated  May  23, 
1980. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

The  FAA's  Detenmnation 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubUc  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact  ~ 

The  FAA  estimates  that  153  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
2  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor  - 


rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $60  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $27,540  for  the  U.S.  fleet 
or  $180  per  airplane.  The  manufacturer 
has  informed  the  FAA  that  none  of  the 
owners/operators  of  the  affected 
airplanes  have  accomplished  this 
action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
fR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  USC  106(g).  40113.  44701. 
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2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

••-•9-ie    Th»  New  Piper  Aircnfk 

CwyetiHea;  Amendment  39-10308: 
Docket  No.  96-CE-53-AO. 

Applicobility:  Model  PA-3S-1 1 2  airplanes 
(serial  numbers  38-80A0166  through  3S- 
82A0122).  certificated  in  any  category. 

Nela  1:  The  serial  numbers  listed  in  the 
applicability  section  of  this  AD  do  not  match 
the  serial  numbers  in  Piper  Aircraft 
Corporation  (Piper)  Service  Bulletin  (SB)  No. 
686.  dated  May  23, 1980.  This  AD  takes 
precedence  over  the  applicability  section  in 
the  Piper  SB  686.  dated  May  23. 1980. 

Male  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  cracks  in  the  upper  rudder 
hinge  bracket,  which  could  result  in 
separation  of  the  rudder  from  the  airplane 
and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Upon  the  accumulation  of  5.000  hours 
total  time-in-service  (TIS)  or  within  the  next 
100  hours  TIS  after  the  effective  date  of  this 
AD.  whichever  occurs  later,  remove  and 
replace  the  upper  rudder  hinge  bracket,  part 
number  (P/N)  77610-02  or  an  FAA-approved 
equivalent  part  number,  with  a  new  upper 
rudder  hinge  bracket.  P/N  77610-03. 
Thereafter,  at  intervals  not  to  exceed  5.000 
hours  TIS.  replace  the  upper  rudder  hinge 
bracket.  P/N  77610-03.  with  a  new  upper 
rudder  hinge  bracket.  P/N  77610-03  in 
accordance  with  the  Instructions  section  of 
Piper  SB  No.  686.  dated  May  23. 1980. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center.  1895  Phoenix 
Blvd..  suite  450.  Atlanta.  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
OCBce. 


Nela  3:  Infonnation  concemiog  the 
existence  of  approved  ahamative  methods  of 
compliance  wdth  this  AD,  if  any,  may  be 
obtained  from  Atlanta  Aircraft  Certification 
Office. 

(d)  The  removal  and  replacements  required 
by  this  AD  shall  be  done  in  accordance  with 
the  Instructions  section  of  Piper  Aircraft 
Corporation  Service  Bulletin  No.  688,  dated 
May  23, 1980.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  The  New  Piper  Aircraft 
Corporation,  Attn:  Customer  Service,  2926 
Piper  Dr.,  Vero  Beach,  IHorida  32960.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel.  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(e)  This  amendment  (39-10308)  becomes 
effective  on  March  16, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
29, 1998. 


Terry  L. 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(PR  Doc.  98-2776  Filed  2-10-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPOfTTATION 
Federal  Aviation  Admlnletratlon 

14  CFR  Part  30 

(Doctot  No.  ee-NM-222-AO:  Amendmant 
39-10312;  AD  M-0»<M) 

RIN  2120-AA64 

Alrworttilneea  Directivee;  Boeing 
Model  757  Seriee  Airplanee 

agency:  Federal  Aviation 
Administration,  DOfT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires  one-time 
inspections  to  verify  proper  installation 
and  to  detect  chafing  and/or  damage  of 
certain  rerouted  wire  bundles:  to  verify 
if  certain  protective  grommets  are 
installed  properly  and  to  detect  missing 
grommets;  and  various  follow-on 
actions.  This  amendment  is  prompted 
by  a  report  of  smoke  and  fire  in  the 
lower  left-hand  side  of  the  El-1  rack  of 
the  electrical  equipment  bay  due  to 
chafing  of  wire  bundles  as  a  result  of 
missing  protective  gronmiets.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  wire 
bimdles,  which  could  result  in  smoke 
and  fire  at  the  El-1  rack  of  the  electrical 
equipment  bay. 
DATES:  Effective  March  18. 1998. 


The  inoorporation  by  refiBience  of 
oeitain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  18. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
TranspcHt  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  RIRTHER  MFORMATKM  CONTACT: 

Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2790; 
fax  (425)  227-1181. 
SUPPLEMBITARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
April  17, 1997  (62  FR  18726).  That 
action  proposed  to  require  one-time 
inspections  to  verify  proper  installation 
and  to  detect  chafing  and/or  damage  of 
certain  rerouted  wire  bimdles;  to  verify 
if  certain  protective  grommets  are 
installed  properly  and  to  detect  missing 
grommets;  and  various  follow-on 
actions. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commonters  support  the 
proposed  rule. 

Request  for  Clarification 

One  commenter  suggests  that  the  FAA 
provide  clear  and  objective  criteria  in 
the  proposed  AD  for  determining  if  the 
wire  bimdle  is  too  tight  or  too  slack.  The 
commenter  states  that  sufficient 
clearance  is  very  important  when 
determining  the  length  of  a  wire  bundle. 
The  FAA  finds  that  clarification  of  this 
point  is  necessary.  The  FAA's  intent 
was  that  operators  refer  to  Boeing 
Standard  Wiring  Practices  Manual  20- 
10-11  (undated)  for  these  procedures. 
Therefore,  the  FAA  has  revised 
paragraph  (a)(l)(iii)  of  the  final  rule  to 
include  a  reference  to  this  manual  as  the 
appropriate  source  of  service 
information  for  correction  of 
discrepancies. 
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Concfaision 

After  careful  review  of  the  available 
data,  induding  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Costlnqwct 

There  are  approximately  62  Boeing 
Model  757  series  airplanes  of  the 
affscted  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  woric 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  worit  hour.  The  cost 
of  required  parts  will  be  nominal.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$3,360.  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govwnment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  cm  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  6t>m  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Inowporation  by  reference. 
Safety. 


Adoptioo  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^RWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aottarily:  49  U.S.C  106(g),  40113, 44701. 

139.13    [AmemM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03^20    Boeiiv  Amendment  39-10320. 
Docket  96-NM-222-AD. 
Applicability:  Model  757  series  airplanes, 
on  which  Boeing  Alert  Service  Bulletin  757- 
24A002S,  dated  May  10, 1985,  and/or  Boeing 
Senrice  Bulletin  757-24A0025.  Revision  1, 
dated  December  17, 1987,  has  been 
accomplished;  excluding  variable  numbers 
NA003,  NA004,  NA007,  NA009.  NAOIO. 
NA012  through  NA016  inclusive,  and 
NA021;  certificated  in  any  category. 

Note  1:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfiormance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  chafing  of  wire  bundles,  which 
could  result  in  smoke  and  fire  at  the  El-1 
rack  of  the  electrical  equipment  bay, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1), 
(a)(2),  and  (aK3)  of  this  AD. 

(1)  Perform  a  one-time  insptection  to  verify 
proper  installation  and  to  detect  chafing  and/ 
or  damage  of  the  wire  bundles,  having  part 
numbers  (P/N)  W4508,  W2608,  and  W2604. 
Pay  particular  attention  to  the  area  where  the 
wire  bundles  are  routed  through  the  web 
supports  and  the  area  over  the  edge  of 
intercostal  R-23L ' 

(i)  If  the  wire  bundles  are  installed 
properly  and  no  chafing  or  damage  is 
detected,  no  further  action  is  required  by  this 
paragraph. 

(ii)  If  any  chafing  or  damage  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
Mrith  Boeing  Standard  Wiring  Practices 
Manual  20-10-13  (not  dated). 

(iii)  If  any  wire  bundle  is  installed 
improperly,  prior  to  further  flight,  loosen  the 


wire  bundle  clamps,  adjust  the  wire  bundles 
to  achieve  proper  clearances,  and  retighten 
the  wire  bundle  clamps,  in  accordance  with 
Boeing  Standard  Wiring  Practices  Manual 
20-1  &-11  (not  dated). 

(2)  Perform  a  one-time  inspection  to  verify 
if  all  protective  grommets  identified  in 
Boeing  Alert  Service  Bulletin  757-24A0025. 
dated  May  10, 1985.  are  installed  properly 
and  to  detect  missing  grommets.  If  any 
grommet  is  improperly  installed  or  missing, 
prior  to  further  flight  replace  the  grommet 
with  a  new  grommet  or  install  a  new 
grommet,  as  applicable,  in  accordance  with 
the  alert  service  bulletin. 

(3)  Perform  a  one-time  inspection  to 
determine  if  a  protective  grommet  is  installed 
on  the  up{>er  edge  of  intercostal  R-23L  at 
approximatefy  station  450  between  the 
intercostal  and  virire  bimdles  having  P/N's 
W2608  and  W4508.  If  no  protective  grommet 
is  installed,  prior  to  further  flight,  install  one 
between  the  wire  bundles  and  intercostal,  in 
accordance  with  Boeing  Production 
Installation  Drawing  288N4329,  Revision  H, 
Sheets  1  and  2  (undated). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Seattle  Aircraft  Certfication  Office  (ACX)), 
FAA,  Transport  Airplane  DirectcH^te. 
Operators  shall  submit  their  requests  through 
an  apprc^riate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seatde  ACXD. 

-  Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  tlie  requirements  of  this  AD 
can  be  accomplished. 

(d)  Certain  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-24A0O25,  dated  May  10. 1985, 
Boeing  Production  Installation  Drawing 
288N4329,  Revision  H.  Sheets  1  and  2  (not 
dated),  Boeing  Standard  Wiring  Practices 
Manual  20-10-11  (not  dated),  and  Boeing 
Standard  Wiring  Practices  Manual  20-10-13 
(not  dated).  Tliis  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Conunercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  efiiactive  on 
March  18, 1998. 

issued  in  Renton,  Washington,  on  January 
30, 1998. 

DafTell  M.  Pedcfson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-2827  Filed  2-10-98:  8:45  am] 
aaxMO  oooc  4ti»>i»m 
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DEPARTMEIfT  OF  TRANSPOflTATION 

Fadwal  Avtotton  Administration 

UCFRPartM 

Haottm  Mo.  ST-NM-asl-AO;  AimndmwH 
a»-10S11:  AO  96-03-191 

RM2iaO-^U94 

AlfwortMnoM  Difoctlvoo;  dnprooo 

(EMBRAER),  Modoi  EMB-120  Sorloo 


AODCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
deactivation  of  certain  circuit  breakers, 
and  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  to  provide  operational 
procedures  to  prevent  loss  of  electrical 
power  following  an  engine  flameout. 
This  AD  also  requires  modifications  of 
the  electrical  system,  which  terminate 
the  requirement  for  the  AFM  revision 
and  allow  reactivaticm  of  the  circuit 
breakers.  This  amendment  is  prompted 
by  the  issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  generator  overload 
conditions  that  could  result  in  loss  of 
electrical  power  and  failure  of  certain 
flight  and  landing  control  systems,  and 
to  prevent  power  interruption  to  the 
attitude  heading  reference  system 
(AHRS)  that  could  result  in  the  display 
of  erroneous  heading  information. 

OATM:  Effective  March  18, 1998. 

The  incorporation  by  refierence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  18, 

<lD0Wti9ri  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica, 
S.A.  (EMBRAER).  P.O.  Box  343— CEP 
12.225.  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard.  Suite  450, 
Atlanta.  Gemgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC 


FOR  njRTHER  MFOHMATION  OONTACT:  John 
W.  McQaw.  Aerospace  Engineer. 
Systems  and  FUght  Test  Branch.  ACE- 
116A.  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6098;  fax  (770)  703-^097. 
SUPPlfMBITARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  Regieter  on 
November  28. 1997  (62  FR  63288).  That 
action  proposed  to  require  deactivation 
of  certain  circuit  breakers,  and  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  provide  operational 
procedures  to  prevent  loss  of  electrical 
power  following  an  engine  flameout. 
That  action  also  propcwad  to  require 
modifications  of  the  electrical  system, 
which  would  terminate  the  requirement 
for  the  AFM  revision  and  allow 
reactivation  of  the  circuit  breakers. 

Coinnienta 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Condnsioa 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the- 
required  AFM  revisions,  and  that  the 
average  labor  rate  is  $60  per  woik  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AFM  revisions  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$13,620,  or  $60  per  airplane. 

It  will  take  approximately  90  work 
hours  per  airplane  to  accomplish  the 
required  modifications  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,150  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modifications  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$2,167,850,  or  $9,550  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operatOT  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  HoMrever.  the  FAA 
has  been  advised  that  43  U.S.  registered 
airplanes  are  in  cranpliance  in 
accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  is  now  $11,040  for 
accomplishment  of  the  AFM  revisions, 
and  $1,757,200  for  accomplishment  of 
the  modifications. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efbcts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  at 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therrfcxe.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
«vill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Dod»t  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AimiVOirmiNESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10e(g).  40113, 44701. 
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2.  SectiMi  39.13  b  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-03-19    EHpresaBrasiletraDe 
Aenmaiitica.  S.A.  (Emiiraer): 
Amendment  39-10311.  Docket  97-^JM- 
231-AO. 
Applicability:  Model  EMB-120.  EMB- 

120RT,  and  EMB-120ER  series  aiiplanes;  up 

to  and  including  serial  number  120291; 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aiiplanes'*that  have  been  modified,  altered,  ot 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afilBcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  efEect  of  the  modification,  alteration,  or 
repair  on  the  unsafs  condition  addressed  by 
this  AD;  and,  if  the  imsaie  conation  has  not 
been  eliminated,  the  request  should  include 
specific  pn^xMed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  generator  overload  conditions 
that  could  result  in  loss  of  electrical  power 
and  failure  of  certain  flight  and  landing 
control  systems,  and  to  prevent  power 
interruption  to  the  attitude  heading  reference 
sjrstem  (AHRS)  that  could  result  in  the 
display  of  erroneous  heading  information, 
accomplish  the  following: 

(a)  For  airplanes  not  equipped  with  an 
auxiliary  power  unit  (AFU);  except  serial 
numbers  120004, 120006  through  120024 
inclusive,  120026  through  120030  inclusive. 
120033  through  120035  inclusive,  120037, 
and  120040;  on  which  Part  I.  U.  or  m  of 
EMBRAER  Senrice  Bulletin  120-24-0008. 
Change  03,  dated  August  19, 1994,  or  Change 


04,  dated  October  3, 1995.  has  not  been 
accomplished:  Within  3  days  after  the 
effective  date  of  this  AD.  accomplish 
paragraphs  (aMD.  (aK2).  and  (aM3)  of  this  AD. 

(1)  Trip  (pull  open)  circuit  breakers  (CB) 
534  (auxiliary  generator  2  bus  control)  and 
CB  535  (auxiliary  generator  1  bus  control) 
located  in  the  right-hand  direct  current  (DC) 
relay  box  and  left-hand  DC  relay  box. 
respectively. 

(2)  Install  circuit  breaker  collars  to  prevent 
the  circuit  breakers  from  closing. 

(3)  Install,  near  CB  534  and  CB  535.  a 
placard  or  tag  with  the  following  wording: 
"Do  not  dose  CB  534  ot  CB  535." 

(b)  Fot  all  airplanes:  Witiiin  30  days  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (b)(1).  (b)(2).  and  (b)(3)  of  this  AD. 

(1)  Revise  the  Abnormal  Procedures 
section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accc»nplished  by  inserting  a  copy  of 
this  AD  into  the  AFM. 


"SECTION  m— ABNC»MAL  HIOCEDURES: 
ENGINE  FAILURE 

ONE  ENGINE  INOPERATIVE  APPROACH  AND  LANDING 
If  auxiliary  power  unit  (APU)  is  not  available 

Electrical  Load „ _..    REDUCE  TO  BELOW  400 

AMPS 

At  least  the  following  systems  should  be  turned  off:  windshield  heating,  propeller  de-ice,  gasper  fans,  recirculation  fens,  logo- 
type lights,  and  taxi  lights. 

CAUnC»J 

Should  an  unexpected  electrical  power  loss  occur  during  a  rejected  takeoff  ot  landing  run.  remember. 
— Emergency  brake  will  be  available 
— Below  45  knots  (KT),  tiun  anti-slud  off  to  recover  one  normal  brake  pair  (inboard  or  outboard). 

ELECTRICAL  FAILURE 

SHORT  CIRCUIT  IN  THE  RELAY  BOX  DIRECT  CURRENT  (DC)  BUS  1 

—GEN  1  OFF  BUS,  BUS  1  OFF.  EMERG  BUS  OFF.  CENTRAL  BUS  OFF.  BATT  OFF  BUS  and  inverter  2  INOP  lights  illumi- 
nated on  the  electrical  panel. 
Note:  In  some  cases,  the  CENTRAL  BUS  OFF  light  may  not  illuminate. 
— ELEC  light  illuminated  on  the  multiple  alarm  panel. 
—CAUTION  light  flashing. 

Caution:  DO  NOT  TRY  TO  RESET  THE  ELECTRICAL  SYSTEM. 

Electrical  Emergency  Switch EMERG 

AlUtude  AT  OR  BELOW  25,000  FT 

Airplane  is  limited  to  25,000  ft  since  the  left  engine  bleed  is  closed  due  to  loss  of  the  electrical  power. 

The  engines  or  APU  airstart  and  electrical  crossfeed  are  not  possible. 

The  equipment  connected  to  the  relay  box  DC  BUS  1,  IX]  BUS  1,  radio  master  DC  buses  IB  and  IC  are  out.  Land  as  soon  as 

practical. 
Note:  • 

•  For  airplanes  Pre-Mod  SB  120-24-0008.  the  AHRS  1  and  the  equipment  coipiected  to  the  radio  master  DC  BUS  lA  are  out 
too. 

•  Fot  airplanes  Post-Mod  SB  120-33-0033  ot  S/N  120.273  and  on: 

— The  emergency  lights  will  be  automatically  turned  on  when  the  electrical  system  is  in  emergency  operating  mode. 
— ^The  emergency  lights  must  be  turned  off.  in  order  to  save  the  emergency  light  batteries. 
— ^The  emergency  lights  must  be  turned  on  during  approach  ot  when  necessary." 

(2)  Revise  the  Normal  Procedures  section  of  the  FAA-approved  AFM  to  include  the  following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

'SECTION  IV^JORMAL  PROCEDURES: 
BEFORE  TAKEOFF 

If  APU  is  available 

APUGeneratOT ON 

Takeoff  must  be  carried  out  with  APU  generator  connected  to  the  central  DC  bus,  thus  {Koviding  another  source  to  avoid 
overload  should  one  engine  flame  out 


If  APU  is  not  available 
Electrical  Load 


REDUCE  TO  BELOW  400 
AMPS 
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At  least  the  following  systems  should  be  tiirned  off:  windshield  heating,  propeller  de-ice,  gasper  fans,  recirculation  fans,  logo- 
type lights,  and  taxi  lights.  -^  - 

AFTER  TAKEOFF 
If  API)  is  available 

APU .'. '• ••••    AS  REQUIRED 

.  If  APU  is  not  available 

Electrical  load -•• RESTORE 

Windshield  heating  ; ~ AS  REQUIRED 

Emergency  lights  switch  OFF,  then  ARM 

APPROACH 

If  APU  is  available  

APU  Generator ON 

Approach  and  landing  must  be  carried  out  writh  APU  generator  connected  to  the  central  DC  bus. 

BEFORE  LANDING 

If  APU  is  not  available 

Electrical  Load  REDUCE  TO  BELOW  400 

AMPS 

At  least  the  following  systems  should  be  turned  off:  windshield  heating,  propeller  de-ice,  gasper  fans,  recirculation  fens,  logo-- 

type  lights,  and  taxi  lights. 
CAUTION:  Do  not  set  electrical  emergency  switch  to  emergency  position  during  approach  or  landing." 


(3)  Revise  the  Limitations  section  (Section 
II)  of  the  FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Both  starter/generators  must  operate 
normally  prior  to  flight.  The  APU  generator 
must  operate  normally  prior  to  flight  in 
known  or  forecast  icing  conditions.  [Note: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(c)  Within  12  months  after  the  effective 
date  of  this  AD.  accomplish  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD,  as  applicable. 

(1)  For  all  airplanes  except  serial  numbers 
120004.  120006  through  120024  inclusive. 
120026  through  120030  inclusive.  120033 
through  120035  inclusive.  120037.  and 
120040;  on  which  Part  I.  II,  or  III  of 
EMBRAER  Service  Bulletin  120-24-0008. 
Change  03,  dated  August  19. 1994,  or  Change 


04,  dated  October  3, 1995;  has  not  been 
accomplished:  Modify  the  electrical  system 
in  accordance  with  Part  IV  of  EMBRAER 
Service  Bulletin  120-24-0008,  Change  04, 
dated  October  3,  1995.  After  this 
modification  is  accomplished,  the 
modiflcation  required  by  paragraph  (a)  of  this 
AD  may  be  removed  and  the  affected  circuit 
breakers  reactivated. 

(2)  For  all  airplanes:  Modify  the  electrical 
system  in  accordance  with  EMBRAER 
Service  Bulletin  1 20-24-0051 .  Change  04. 
dated  March  8. 1995.  After  this  modification 
is  accomplished,  the  AFM  revisions  required 
by  (jaragraph  (b)  of  this  AD  may  be  removed 
from  the  AFM. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 


Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principml  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  action*  shall  be  done  in  accordance 
with  the  following  EMBRAER  service 
bulletins,  which  contain  the  specified 
effective  pages: 


Service  bulletin  referenced  and  date 


120-24-0006.  Change  04.  October  3,  1995 
120-24-0061.  Change  04.  March  8.  1995  ... 


Page  No. 


1-4  

5_54 

1-4.41^.59,60.89^  .. 
5-40.  47-56,  61-88,  93-103 


Revision 

level  shown 

on  page 


04 
03 
04 
03 


Date  shown  on 
page 


Oct.  3,  1995. 
Aug.  19,  1994. 
Mar.  8,  1995. 
Nov.  3.  1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  p>art  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica,  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225.  Sao 
lose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

Nele  3:  The  subiect  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directives  (DAE) 
93-24-01.  dated  December  31. 1993: 94-03- 


eiRl,  dated  December  10, 1994,  and  93-12- 
OlRl.  dated  December  12, 1994. 

(g)  This  amendment  becomes  effective  on 
March  18. 1998. 

Issued  in  Renton.  Washington,  on  January 
30, 1998. 
Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-2826  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

(Docket  No.  97  NM  864  AD;  Amendment 
3»-10322;  AO  98-04-09] 

Rm2120-AA64 


Airfvorthinaaa  Directivea;  Fokker 
Modal  F28  Martt  0070  and  Mark  0100 
Seriea  Airplanes 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 
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r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F28 
Mark  0070  and  Mark  0100  series 
airplanes,  that  requires  a  one-time 
visual  inspection  to  detect  cracking  of 
the  brake  torque  tube  lever,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 

f>revent  failure  of  the  brake  torque  tube 
ever,  which  could  result  in  a 
disconnection  between  the  brake  pedal 
and  brake  system,  and  consequent 
reduced  directional  controllability  of 
the  airplane  during  landing. 
DATES:  Effective  March  18, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  18, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUPPlfMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F28  Mark  0070  and  Mark  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  November  28. 1997  (62  FR 
63294).  That  action  proposed  to  require 
a  one-time  visual  inspection  to  detect 
cracking  of  the  brake  torque  tube  lever, 
and  corrective  action,  if  necessary. 

Conunents 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule.  One  commenter  states 
that  it  has  already  accomplished  the 
proposed  inspecticHi. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  131  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $23,580,  or 
$180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sidijects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  ne  Aiaendment 

Accordingly,  piusuant  to  the 
authority  delated  to  me  by  the 
Administrator,  the  Fedwal  Aviation 
AdministraticHi  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ^ 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-04-09    Fokker  Amendment  39-10322. 
Docket  97-NM-264-AD. 
Applicability:  All  Model  F28  Mark  0070 
and  Mark  0100  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  captain's  left-hand 
brake  torque  tube  lever,  which  could  result 
in  a  disconnection  betwreen  the  captain's  left- 
hand  brake  pedal  and  left-hand  brake  system, 
and  consequent  reduced  directional 
controllability  of  the  airplane  during  landing, 
accomplish  the  following: 

(a)  F^rfioim  a  one-time  visual  inspection 
using  a  mirror  or  borescopw  to  detect  cracking 
of  the  brake  torque  tube  lever  having  part 
number  (P/N)  D75669-001.  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
108.  dated  February  7, 1997,  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2),  as 
applicable,  of  this  AD.  If  any  crack  is 
detected,  prior  to  further  flight,  replace  either 
the  lever  or  the  entire  assembly  with  a  new 
or  serviceable  component,  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(1)  For  airplanes  that  have  acaunulated 
15,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  30 
days  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
fewer  than  15,000  total  flight  cycles  as  of  the 
efCective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  2  months  after  the  efiiactive  date  of 
this  AD,  whichever  occurs  later. 

(b)  An  altaniative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Dinctorate.  Opeiatan 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
108.  dated  February  7.  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V..  Technical  Support 
Department.  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  Copies 
may  oe  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 

Note  3:  The  subiect  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1997- 
025(A),  dated  February  28, 1997. 

(e)  This  amendment  becomes  effective  on 
March  18, 1998. 

Issued  in  Renton,  Washington,  on  February 
4.  1998. 

Damll  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen/ice. 
|FR  Doc.  90-3261  Filed  2-10-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

15  CFR  Part  990 

Natural  Raaourca  Damage 
Aaaaaantenta 

AOBCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Reconsideration  of  final  rule; 

request  for  comments. 


:  On  January  5. 1996.  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  promulgated 
final  regulations  for  the  assessment  of 
natural  resource  damages  pursuant  to 
section  1006(e)  of  the  Oil  Pollution  Act 
of  1990.  These  Hnal  regulations, 
codified  at  15  CFR  Part  990,  were 
published  at  61  FR  440.  The  final 
regulations  were  challenged,  pursuant 
to  section  1017(a)  of  OPA.  and.  on 


November  18. 1997.  a  ruling  on  the  final 
regulations  was  issued  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  [General  Electric  Co.  v. 
Commerce.  No.  96-1096  (D.C.  Cir..  Nov. 
18. 1997)).  Two  issues  were  remanded 
to  NOAA  for  further  agency 
decisionmaking — the  scope  of 
authorization  for  recovery  of  legal  costs 
and  authorization  for  the  removal  of 
residual  oil  by  trustees  as  part  of  a 
natural  resource  restoration  action.  This 
request  seeks  public  comment  on  the 
issue  involved  in  the  authorization  for 
the  removal  of  residual  oil  by  trustees  as 
part  of  a  natural  resource  restoration 
action.  The  issue  of  the  scope  of 
authorization  for  recovery  of  legal  costs 
may  be  sought  through  publication  of  a 
future  request  for  comments. 
DATES:  Written  comments  should  be 
received  no  later  than  March  30. 1998. 
ADOflESSES:  Written  comments  are  to  be 
submitted  to:  Eli  Reinharz,  c/o  OfBce  of 
General  Counsel/Natural  Resources. 
1315  East-West  Highway.  Room  #15132. 
Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATKM  CONTACT:  Eli 
Reinharz.  301-713-3038.  ext.  193; 
(FAX:  301-713-4387;  e-mail: 
ereinharz®exchange. nos.noaa.gov)  or 
Linda  Burlington,  301-713-1217  (FAX: 
301-713-1229;  e-mail: 
Linda. B.Burlington®n  oaa.gov). 
SUPPLEMENTARY  INFORMATION:  In  the 
event  of  a  discharge  or  substantial  threat 
of  a  discharge  of  oil  (incident),  the  Oil 
Pollution  Act  of  1990  (OPA).  33  U.S.C. 
2701  et  seq.,  provides  that  federal,  state, 
Indian  tribal  and/or  foreign  natural 
resource  trustees  may  determine  natural 
resource  injuries,  assess  natural 
resource  damages,  present  a  claim, 
recover  damages,  and  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent  of  the 
injured  natural  resources  and  services 
under  their  trusteeship.  The  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  was  directed  by 
Congress  to  promulgate  regulations  for 
the  assessment  of  natural  resource 
damages  resulting  from  an  incident. 

NOAA  promulgated  final  regulations 
on  January  5, 1996  (see  61  FR  440). 
codified  at  15  CFR  Part  990.  The 
regulations  are  for  the  use  of  authorized 
federal,  state,  Indian  tribe,  and  foreign 
natural  resource  trustees.  A  major  goal 
of  OPA  is  to  make  the  environment  and 
public  whole  for  harm  to  natural 
resources  and  services  as  result  of  an 
incident.  The  regulations  provide  a 
framework  for  conducting  natural 
resource  damage  assessments  that 
achieve  this  OPA  goal.  Under  the 
regulations.  assess\nents  are  conducted 


in  the  open,  with  responsible  parties 
and  the  public  involved  in  the  planning 
process  to  ensure  that  restoration  will  be 
achieved  more  quickly,  transaction  costs 
will  decrease,  and  litigation  will  be 
avoided.  Restoration  plans  developed 
with  input  from  the  public  and 
responsible  parties  are  the  basis  of  a 
claim  for  natural  resource  damages, 
with  final  restoration  plans  presented  to 
responsible  parties  for  funding  or 
implementation. 

The  final  regulations  were  challenged, 
pursuant  to  section  1017(a)  of  OPA.  On 
November  18. 1997.  a  ruling  on  the  final 
regulations  was  issued  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (General  Electric  Co.  v. 
Commerce.  No.  96-1096  (D.C.  Cir..  Nov. 
18. 1997)).  Two  issues  were  remanded 
to  NOAA  for  further  agency 
decisionmaking — the  scope  of 
authorization  for  recovery  of  legal  costs 
and  authorization  for  the  removal  of 
residual  oil.  This  Notice  requests 
comments  to  address  the  authorization 
for  the  removal  of  residual  oil  by 

Section  990.53(b)(3)(i)  of  the  final 
OPA  rule  authorizes  trustees  to 
"(r)emove  conditions  that  would 
prevent  or  limit  the  effectiveness  of  any 
restoration  action  (e.g..  residual  sources 
of  contamination)"  and  to  consider 
these  actions  primary  restoration. 
NOAA's  rationale  for  this  provision  was 
that  there  may  be  circumstances  where 
trustees  need  to  remove  residual  oil 
beyond  response  actions  taken  by  the 
lead  response  agency  as  part  of  a 
restoration  action.  For  example, 
following  the  Augtist  1993  Tampa  Bay, 
Florida,  oil  spill,  the  trustees  initiated 
an  action  to  remove  oil  from  oyster  reefs 
to  further  minimize  and  eliminate  injury 
to  the  reefs,  including  erosion  that  could 
have  affected  adjoining  mangroves,  and 
other  biological  resources. 

In  its  ruling,  the  Court  directed  NOAA 
to  reconsider  the  final  rule  language, 
posing  a  series  of  questions  about  the 
standards  and  circumstances  imder 
which  removal  actions  may  be  taken  by 
trustees.  To  address  these  questions. 
NOAA  is  inviting  the  submission  oi 
information  on  both  case-specific  and 
other  consultation  experiences,  with  the 
United  States  Coast  Guard,  the 
Environmental  Protection  Agency,  or 
State  response  agencies  relating  to 
removal  actions  taken  both  during  and 
after  response.  NOAA  is  also  interested 
in  reviewing  information  regarding  the 
standards,  circumstances,  and  outcomes 
'  of  incidents  where  trustees  considered 
additional  removal  actions  beyond  those 
proposed  by  the  lead  response  agency  as 
part  of  a  natural  resource  restoration 
action,  as  well  as  the  issues  and  results 


Federal  Register /Vol.  63.  No.  28  /  Wednesday.  February  11,  1998 /Rules  and  Regulations  6847 


of  consultations  with  response  agencies 
to  seek  oil  removal  during  or  after  the 
response  phase. 

Dated:  February  6, 1996. 
Nancy  Foater, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

(FR  Doc  98-3455  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commiaaion 

18  CFR  Parte  101, 116. 201, 216  and 
352 

pocket  No.  RM97-6-000;  Order  No.  59q 

Units  of  Property  Accounting 
Regulations 

Issued  February  5, 1998. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
units  of  property  and  oil  pipeline 
regulations  to  require  companies  to 
maintain  a  written  property  imits 
listing,  to  apply  the  listing  consistently, 
and  to  furnish  the  Commission  with  a 
justification  of  any  changes  in  the 
listing,  if  requested,  and  to  clarify  that 
companies  may  use  estimates  when  it  is 
impractical  or  unduly  burdensome  for 
companies  to  identify  the  cost  of  retired 
property.  In  addition,  the  Commission  is 
removing  certain  regulations  which 
prescribe  unit-of-property  listings  for 
jurisdictional  companies.  These  changes 
will  allow  companies  additional 
flexibility  in  maintaining  their  records 
of  units  of  property.  Finally,  the 
Commission  also  is  removing  the 
regulation  which  prescribes  a  minimum 
rule  that  requires  oil  pipelines  to  charge 
operating  expenses  for  acquisitions, 
additions  and  improvements  costing 
less  than  $500. 

EFFECTIVE  DATE:  March  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood.  Office  of  the  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426  (202)  208- 
0224 
Mark  Klose,  Office  of  the  Chief 
Accountant,  Federal  Energy. 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426, 
(202) 219-2595 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 


the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  dociunent 
during  normal  business  hoiu^  in  Room 
2-A,  888  First  Street,  N.E.,  Washington, 
D.C.  20426.  The  complete  text  on 
diskette  in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts  of  formal  documents  issued  by 
the  Commission.  CIPS  is  available  at  no 
charge  to  the  user.  QPS  can  be  accessed 
over  the  Internet  by  pointing  your 
browser  to  the  URL  address:  http-7/ 
www.ferc.fed.us.  Select  the  link  to  CIPS. 
The  full  text  of  this  docimient  can  be 
viewed,  and  saved,  in  ASCII  format  and 
an  entire  day's  doctunents  can  be 
downloaded  in  WordPerfect  6.1  format 
by  searching  the  miscellaneous  file  for 
the  last  seven  days.  CIPS  also  may  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208-1397 
if  dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000.  9600.  7200.  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity.  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCU  and  WordPerfect  6.1 
format.  OPS  user  assistance  is  available 
at  202-208-2474. 

Before  Commissioners:  James  J.  Hoecker. 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

Recordkeeping  for  Units  of  Property 
AccountiBg  Regulations  for  Public 
Utilities  and  Licensees,  Natural  Gas 
Companies  and  Oil  Pipeline  Companies 

The  Federal  Energy  Regulatory 
Commission  (Commission)  here  adopts 
a  final  rule,  amending  its  regulations, 
which  require  jurisdictional  public 
utilities  and  licensees,  natural  gas 
companies  and  oil  pipeline  companies 
to  maintain  a  written  listing  of  Units  of 
Property  and  to  apply  the  listing 
consistently.  These  three  groups  are 
collectively  called  "Companies"  in  this 
final  rule. 

Under  the  final  rule,  Companies  will 
have  the  opportunity  to  identify  and 
maintain  Units  of  Property  listings  that 
are  up-to-date  and  more  in  harmony 
with  the  needs  of  their  businesses. 
Companies  may  reduce  the  level  and 
number  of  detailed  Units  of  Property 
records  that  they  currently  maintain. 

The  final  rule  eliminates  Title  18. 
Code  of  Federal  Regulations  (18  CFR), 


Parts  116.  216,  and  352  (instruction  3- 
14).  Elimination  of  these  parts  will  not 
affect  the  information  currently  reported 
in  the  FERC  Forms  1, 1-F.  2.  2-A  or  6.' 
These  Forms  do  not  report  costs  at  the 
level  of  detail  prescribed  by  Parts  116, 
216  and  352  (instruction  3-14). 
Therefore,  the  final  rule  would  not 
affect  the  information  contained  in  these 
forms. 

The  elimination  of  these  regulations 
would  not  affect  the  manner  in  which 
costs  are  recognized  for  accounting  or 
rate-making  purposes.  Companies  will 
continue  to  treat  all  pljmt  as  consisting 
of  retirement  units  and  minor  items  of 
property.  Under  the  final  rule. 
Companies  will  account  for  the 
additions  and  retirements  of  such  plant 
in  accordance  with  instructions 
contained  in  18  CFR  under  the  -~ 

Commission's  Uniform  System  of 
Accounts  (USofA)  for  public  utilities 
and  licensees,  natural  gas  companies, 
and  oil  pipeline  companies.  ^ 

Additionally,  the  final  rule  clarifies 
that  Companies  may  use  estimates  when 
it  is  either  impractical  or  unduly 
burdensome  for  Companies  to  identify 
the  cost  of  retired  property,  and  it 
removes  the  rainimiun  rule  requiring  oil 
pipelines  to  charge  operating  expenses 
for  acquisitions,  additions  and 
improvements  costing  less  than  S500. 

I.  Public  Reporting  Burden 

The  Commission  estimates  that  this 
final  rule  will  reduce  the  public 
reporting  burden  by  an  annual  average 
of  29,768  hours,  for  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  companies.  The  average 
costs  associated  with  these  hours,  across 
all  regulated  companies,  total 
$5,153,563. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  DC  20426 
[Attention:  Michael  Miller,  Information 
Services  Division,  (202)  208-1415);  and 
to  the  Office  of  Information  and 


<  FERC  Form  No.  1 .  Annual  Report  of  Major 
Electric  Utilities.  Licensees  and  Others:  FERC  Form 
1-F:  Annual  Report  for  Non-major  Public  Utilities 
and  Licensees:  FERC  Form  No.  2.  Annual  Report  of 
Major  Natural  Gas  Companies;  FERC  Form  2-A. 
Annual  Report  of  Non-major  Natural  Gas 
Companies;  FERC  Form  No.  6.  Annual  Report  of  Oil 
Pipeline  Companies. 

'See  18  CFR  Part  101.  USofA  prescribed  for 
Public  Utilities  and  Licensees.  Part  201.  USofA 
prescribed  for  Natural  Gas  Companies,  and  Part 
352.  USofA  prescribed  for  Gil  Pipeline  Companies 
(1996) 
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Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB) 
(Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission).  FAX: 
(202) 395-5167. 

n.  Background 

On  )uly  25. 1997,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOFR)  ^1  that  proposed  to  amend  the 
Commission's  regulations  relating  to 
Units  of  Property  listings.  The 
Commission  noted  that  the  USofA 
requires  Companies  to  record  the  cost  of 
additions  and  retirements  of  property 
and  equipment  in  the  appropriate  plant 
accounts.*  Additionally.  Companies 
maintain  a  fixed  asset  recordkeeping 
system  that  tracks  these  plant  account 
costs  by  property  units.  Parts  116.  216, 
and  352  of  the  Commission's  regulations 

f>rescribe  the  detailed  property  unit 
istings  that  Companies  must  use  to 
identify  the  items  of  property  and 
equipment  tracked  by  the  fixed  asset 
recordkeeping  system. 

These  listings  prescribe  a  level  of 
detail  that  companies  maintain  to 
support  the  amounts  in  the  plant 
accounts.  However,  the  property  unit 
listings  do  not  reflect  the  technological 
changes  that  have  taken  place  in  the 
utility  industry.  The  NOPR  proposed  to 
remove  the  prescribed  property  unit 
listings,  and  allow  Companies  to 
identify  property  units  and  maintain  a 
level  of  support  determined  by  their 
business  needs.  This  would  not 
eliminate  the  need  for  Companies  to 
maintain  a  property  recordkeeping 
system.  Companies  would  continue  to 
maintain  support  of  the  amounts  shown 
in  the  plant  accounts. 

The  Commission  observed  that  the 
level  of  detail  prescribed  by  the  current 
property  unit  listings  and  regulations 
place  an  unnecessary  burden  on 
Companies,  are  not  current,  are  too 
restrictive,  and  appear  to  provide 
minimal  benefit  to  either  the  Companies 
or  to  the  Commission. 

For  public  utilities  and  natural  gas 
companies,  the  NOPR  proposed  to 
delete  18  CFR  Parts  116  and  216  which 
prescribe  a  units  of  property  listing  for 
the  additions  and  retirements  of  electric 
plant  and  gas  plant,  resfiectively.  The 
NOPR  proposed  to  modify  18  CFR  Part 
101,  Electric  Plant  Instruction  10,  and 
18  CFR  Part  201,  Gas  Plant  Instruction 
10.  to  require  Companies  to  maintain  a 


*  Uniu  of  Property  Accounting  Ragulation*. 
DocW  No.  RNMr-a-OOO.  FEKC  SlaU.  k  Itog* 
ISl.m  (1997).  62  FR  40987  (July  31.  1997). 

*  IS  CFR  Putt  tOl.  201  and  352.  Tlw  USoiA  for 
public  utilitiM  and  natunl  gM  companiM  ipacifiM 
in  th«  plant  instnictioiM  of  Pan*  101  and  201. 
raapactivaly.  tha  type  of  infonnation  catnpaniaa 
nniat  k««p  ivlatad  to  thair  fixad  aaaat*. 


written  property  units  listing,  to  apply 
the  listing  consistently,  and  to  furnish 
the  Commission  with  the  justification 
for  any  changes  to  the  listing,  if 
requested.  In  addition,  the  NOPR 
proposed  to  clarify  18  CFR  Parts  101 
and  201,  concerning  the  use  of  estimates 
when  it  is  impractical  or  unduly 
burdensome  for  Companies  to  identify 
the  cost  of  retired  property. 

In  the  NOPR  the  Commission 
concluded  that  eliminating  the  property 
unit  listings  and  regulations  would  give 
Companies  the  flexibility  to  maintain 
their  own  property  listings  and  track  the 
costs  of  fixed  assets  at  the  level  of  detail 
tailored  to  their  business.  This  in  t\im 
would  reduce  the  burden  Companies 
experience  when  tracking  fixed  assets  at 
a  level  more  detailed  than  either  their 
business  or  the  Commission  needs,  and 
also  eliminate  the  burden  placed  on  the 
Commission  to  update  the  items  in  the 
listings  to  take  account  of  technological 
advances  and  items  of  property  that  are 
no  longer  used  by  Comf>anies. 

For  oil  pipeUnes,  the  NOPR  proposed 
to  delete  18  CFR  Part  352  (instruction  3- 
14).  which  prescribes  a  units-of- 
property  listing.  The  NOPR  proposed  to 
modify  18  CFR  Part  352  (instruction  3- 
4)  to  require  oil  pipelines  to  maintain  a 
written  property  units  listing,  to  apply 
the  listing  consistently,  and  to  furnish 
the  Commission  with  the  iustiflcation 
for  any  changes  to  the  listing,  if 
requested.  In  addition,  the  NOPR 
proposed  to  clarify  18  CFR  Part  352 
(instruction  3-7).  concerning  the  use  of 
estimates  when  it  is  impractical  or 
unduly  burdensome  for  oil  pipeUnes  to 
identify  the  cost  of  property  retired. 
This  proposal  was  intended  to  bring  oil 
pipeline  regulations  into  line  with  those 
for  public  utilities  and  natural  gas 
companies,  which  are  permitted  to  use 
estimates  in  similar  circumstances. 

Finally,  the  NOPR  also  proposed  to 
delete  as  inadequate  in  today's 
environment  18  CFR  Part  352 
(instruction  3-2),  which  prescribes  a 
minimum  rule  that  requires  oil 
pipelines  to  charge  operating  expenses 
for  acquisitions,  additions  and 
improvements  costing  less  than  S500, 
and  to  delete  any  references  to  the 
minimum  rule  in  Part  352  (instructions 
3-4,  3-5,  and  3-6(a)).  As  a  consequence, 
oil  pipelines  would  be  permitted  to 
establish  their  own  dollar  threshold  in 
order  to  avoid  undue  refinement  in 
accounting  for  acquisitions,  additions, 
and  improvements. 

The  Commission  requested  that 
interested  persons  submit  written 
comments  no  later  than  September  15, 
1997.  Twenty-one  entities  submitted 


comments.  '  All  the  oommenters  were 
supportive  of  the  rulemaking, 
particularly  the  proposal  to  remove  the 
Commission's  prescribed  Units  of 
Property  listing  and  permit  Companies 
to  maintain  their  own  written  Units  of 
Property  listing. 

m.  Discussion 

Upon  review  of  the  comments 
submitted,  the  Commission  concludes 
that  the  rule  proposed  in  the  NOPR 
should  be  adopted  with  minor 
modifications.  Specifically,  the  final 
rule  does  not  adopt  the  proposed 
language  requiring  Companies,  when 
requested,  to  furnish  justification  for 
any  changes  to  their  Units  of  Property 
listings,  since  the  USoCA  already 
contains  instructions  requiring 
Companies  to  maintain  the  necessary 
information  to  support  amounts 
included  in  their  books  and  records. 
Other  matters  as  raised  in  the  comments 
to  the  NOPR  are  discussed  below. 

A.  Clarification  of  Electric  and  Gas 
Plant  Instruction  11.  Paragraph  C 

The  Commission  proposed  a  minor 
revision  of  the  language  contained  in 
Electric  and  Gas  Plant  Instruction  11, 
Paragraph  C,  by  removing  the  phrase 
"*  *  *  subsequent  to  the  effective  date 
of  this  system  of  accounts.  *  *  *" 

While  no  party  objected  to  or 
commented  upon  the  specific  change 
the  Commission  proposed,  a  large 
number  of  commenters  requested 
clarification  of  revised  Electric  and  Gas 
Plant  Instruction  (EPI  and  GPI)  11, 
Paragraph  C.  They  beUeve  the  latter 
instruction  is  ambiguous  and  could  be 
interpreted  to  require  Companies  to 
maintain  quantity  and  cost  detail  for 
each  separate  retirement  unit.  To 
remedy  this  ambiguity,  EEI  and  Ohio 
Edison  recommend  that  this  instruction 
be  clarified  to  specifically  not  require 
detail  at  the  retirement  unit  level.  AGA 
and  CINergy  recommend  that,  to 
provide  more  clarity.  Paragraph  C 
should  be  revised  to  read:  "each  utility 
shall  maintain  records  for  each  plant 
account  such  that  the  amounts  of  annual 
additions  and  retimnents  can  be 
audited  as  to  consistent  application  of 
the  opitalization  policy." 

A£P  urges  that  Pan^raph  C  be 
eliminated,  arguing  that  it  is  not 
necessary  to  require  the  number  and 
cost  of  annual  additions  and  retirements 
for  each  retirement  unit.  AEP  states  that 
permitting  utilities  to  account  for 
additions  to  plant  following  their  Units 
of  Property  listing  while  not  requiring 
that  they  keep  individual  prop«irty  cost 
records  for  each  retirement  unit  would 


'SaaAppandix 
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provide  for  the  appropriate  treatment  of 
asset  additions  and  retirements  without 
the  burden  of  keeping  separate 
continuing  property  records  for  each 
retirement  unit. 

The  Electric  and  Gas  Plant 
instructions  read  that  Companies  shall 
maintain  fixed  asset  records  at  a 
detailed  retirement  imit  level  or  at  a 
higher  record  unit  level.*  The 
Commission  has  never  specifically 
defined  a  record  unit.  The  most 
predominant  interpretation  of  the  term 
record  imit  is  that  it  is  synonymous 
with  the  term  retirement  unit.  For  the 
purpose  of  the  rulemaking  and  in  the 
future,  we  define  a  record  imit  as  two 
or  more  related  relirement  units. 
Therefore,  the  existing  plant 
instructions  permit  Companies  to 
maintain  fixed  asset  records  at  a  higher 
level  if  they  so  choose.  Consequently, 
Companies  need  not  maintain  cost 
records  at  the  detail  retirement  unit 
level  and  therefore,  it  is  imnecessary  to 
remove  EPI  and  GPI  11,  paragraph  C  at 
this  time  in  order  to  adopt  the  changes 
contained  in  the  final  rule. 

B.  Adoption  of  a  Capitalization  Policy 

The  NOPR  proposed  to  remove  the 
prescribed  Units  of  Property  listings 
contained  in  Parts  116,  216  and  352 
(instruction  3-14);  requiring  Companies 
to  maintain  their  own  written  Units  of 
Property  Listing  for  use  in  accounting 
for  additions  and  retirements  of  plant. 

AGA,  QNergy  and  PECO  Energy  state 
that  the  new  wording  requiring 
Companies  to  maintain  a  written  Units 
of  Property  listing  misses  the  intended 
purpose  for  change,  which  was  to  have 
a  written  capitalization  policy  of  which 
a  property  listing  would  be  a  by- 
product. Companies  also  state  that  the 
capitalization  policy  would  establish 
guidelines  that  define  their  assets. 

CINergy  and  PECO  Energy  suggest 
that  Electric  and  Gas  Plant  instruction 
10,  paragraph  A,  requires  a  written 
capitalization  policy  which  would 
establish  the  guidelines  by  which  a 
company  would  define  its  assets  rather 
than  requiring  Companies  to  maintain  a 
written  Units  of  Property  listing. 
Therefore,  a  Units  of  Property  listing 
would  be  a  part  of  the  capitalization 
policy. 

The  purpose  of  the  proposed  rule  was 
not  to  change  the  existing  accounting 


firamework  for  additions  and  retirements 
to  the  plant  accounts,  but  it  was  to 
reduce  the  recordkeeping  burden  placed 
on  Companies.  Companies  will  continue 
to  treat  all  utility  plant  as  consisting  of 
retirement  units  and  minor  items  of 
property.  The  Commission  will 
continue  to  require  Companies  to 
accoimt  for  the  additions  and 
retirements  of  such  plant  in  accordance 
with  instructions  contained  in  the 
Commission's  USofA.  . 

The  final  rule  results  in  Companies 
having  the  flexibility  to  maintain  their 
fixed  asset  records  at  a  level  of  detail 
that  meets  their  business  needs.  The 
Commission  will  no  longer  prescribe  a 
detailed  Units  of  Property  listing  for 
Companies  to  use  in  conjunction  with 
their  fixed  asset  accoimting  systems. 

C.  Changes  to  Units  of  Property  Listing 

The  Commission  proposed  in  the 
NOPR  to  require  Companies,  if 
requested,  to  furnish  the  Commission 
with  a  justification  for  any  changes 
made  to  their  Unit  of  Property  listings. 

Four  commenters  expressed  a  concern 
about  how  far  back  Companies  must 
keep  the  justifications  for  changes  they 
made  to  their  Units  of  Property  listings, 
as  proposed  in  Electric  and  Gas  Plant 
Instruction  10,  paragraph  A. 
Commonwealth  Edison  and  NYSEG 
asked  whether  the  time  frame  would 
mean  changes  since  Part  1 16  was 
eliminated  or  changes  during  the  past 
year  or  changes  since  the  Commission 
last  requested  the  Company's  listing. 
EEI  recommends  that  the  Commission 
clarify  that  only  changes  made  during 
the  12  months  before  the  Commission's 
request  for  justification  should  have  to 
be  justified.  OG&E  recommends  that  the 
Commission  indicate  whether  a  certain 
time  frame  was  intended  for  such  a 
request,  or  will  it  be  determined  on  an 
individual  basis. 

The  Commission's  USofA  requires 
Companies  to  maintain  their  books  and 
records  in  such  a  manner  as  to  be  able 
to  furnish  information  as  to  any  item 
included  in  any  account.''  This  would 
also  include  amounts  recorded  in 


*  18  CFR,  Part  101.  Electric  Plant  Instruction  and 
Part  201,  Gas  Plant  Instruction  paragraph  11(C) 
read.  "Each  utility  shall  maintain  records  in  which, 
for  each  plant  account,  the  amounts  of  the  annual 
additions  and  retirements,  subsequent  to  the 
effective  date  of  this  system  of  accounts,  are 
classified  so  as  to  show  the  number  and  cost  of  the 
various  record  imits  or  retirement  units  (emphasis 
added). 


'  18  CFR  Parts  101  and  201,  Electric  and  Gas 
General  Instructions  2(A),  respectively  and  Part 
352,  Carrier  General  Instructions  (1-2),  Records, 
reads.  "Each  utility/carrier  shall  keep  its  books  of 
account  •  *  *  which  support  the  entries  in  such 
books  of  account  so  as  to  be  able  to  furnish  readily 
full  infonnation  as  to  any  item  included  in  any 
account.  Each  entry  shall  be  supported  by  such 
detailed  information  as  will  permit  ready 
identiBcation,  analysis,  and  verification  of  all  bets 
relevant  thereto.  2(b)  The  books  and  records 
referred  to  herein  include  not  only  accounting 
records  in  a  limited  technical  sense,  but  all  other 
records,  such  as  minute  books,  stock  books,  reports, 
correspondence,  memoranda,  etc.,  which  may  be 
useful  in  developing  the  history  of  or  focts 
regarding  any  transactioiL" 


Companies'  fixed  asset  record  keeping 
system.  We,  therefore,  do  not  beUeve  it 
i$  necessary  to  include  the  proposed 
language  contained  in  the  NOPR  that 
would  have  required  Companies  to 
furnish  us  with  a  justification  for  any 
changes  to  their  Units  of  Property 
listings  since  the  USofA  already 
contains  instructions  requiring 
Companies  to  maintain  (he  necessary 
information  to  support  amounts 
included  in  their  books  and  records. 

Furthermore,  a  Company's  Units  of 
Property  listing  is  an  integral  part  of  its 
entire  fixed  asset  recordkeeping  system. 
Therefore,  we  would  anticipate  that 
Companies  would  maintain  the 
necessary  records,  including  changes  to 
their  Units  of  Property  listings,  in  order 
to  develop  the  history  or  facts 
surrounding  transactions  recorded  in 
their  fixed  asset  recordkeeping  systems. 

D.  Estimating  the  Cost  of  Plant 
Retirements 

The  NOPR  proposed  to  clarify 
existing  requirements  for  public  utilities 
and  licensees  and  natural  gas  companies 
that  permit  the  use  of  estimates  for  the 
purpose  of  determining  the  actual  cost 
of  retired  property.  The  NOPR  would 
also  allow  oil  pipelines  to  use  such 
estimates. 

AGA,  CINergy,  PECO  Energy,  OG&E. 
and  Consumers  Energy  expressed 
concern  that  the  last  sentence  of  Electric 
and  Gas  Plant  Instruction  10,  paragraph 
D  requires  a  specific  method  of 
retirement  cost  estimation.  They  believe 
that  Companies  should  be  able  to 
choose  the  method  of  retirement 
estimation  that  is  appropriate  for  them. 

Even  though  there  is  a  specific 
estimation  method  mentioned  in 
paragraph  D,  the  Commission  did  not 
intend  it  to  be  the  only  method  a 
company  may  use  to  determine  the  cost 
of  plant  retirements.  We  believe  that 
Companies  should  use  an  appropriate 
estimation  method  that  would  provide  a 
reasonable  estimate  of  the  cost  of  plant 
retirements  based  upon  the  nature  of  the 
property  involved  and  information 
available. 

E.  Accounting  Requirements  for  hdinor 
Items  of  Property 

The  Commission  stated  in  the  NOPR 
that  Companies  would  continue  to  treat 
all  plant  as  consisting  of  retirement 
units  and  minor  items  of  property,  and 
account  for  the  additions  and 
retirements  of  such  plant  in  accordance 
with  instructions  contained  in  18  CFR 
under  the  Commission's  USofA  for 
public  utilities  and  licensees,  natural 
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gas  companies,  and  oil  pipeline 
companies.^ 

PSCoIorado  and  Cheyenne  state  that 
another  cause  of  fixed  asset 
recordkeeping  burden  is  the 
Commission's  prescribed  treatment  of 
minor  items  in  Electric  and  Gas  Plant 
Instruction  10.  paragraph  C.  They  say  it 
has  created  detailed  plant  ledger  unit 
entries  to  identify  the  major  parts  or 
components  of  a  retirement  unit.  Then, 
when  one  of  these  units  needs  to  be 
replaced,  it  can  be  replaced  by  charging 
capital  for  the  entire  replacement  cost 
rather  than  charging  exp>ense  or  just  the 
incremental  materials  cost  of 
replacement  in  the  case  of  a  betterment. 
They  recommend  revising  paragraph  C 
to  allow  Companies  to  capitalize  the 
replacement  of  major  components  of  a 
retirement  unit  without  having  to  use 
betterment  accoimting  or  without 
having  to  break  down  the  retirement 
unit  into  its  component  pieces  in  the 
fixed  asset  records. 

As  previously  mentioned,  it  was  not 
our  intention  to  change  the 
requirements  contained  in  electric  and 
gas  plant  instructions  concerning  the 
accounting  for  additions  or 
replacements  of  minor  items  of 
property,  including  the  use  of 
betterment  accounting.  Therefore,  we 
decline  to  make  any  changes  to  our 
accounting  instructions  for  additions 
and  replacements  of  minor  items  of 
property  at  this  time.  Furthermore,  the 
detailed  fixed  asset  recordkeeping 
requirements  contained  in  Parts  116, 
216  and  352  relate  only  to  retirement 
units  and  not  to  minor  items  of 
property.  Consequently,  any  additional 
recordkeeping  burdens  incurred  to  track 
minor  items  of  property,  or  components 
of  retirement  units,  should  not  be 
attributed  to  oiu  plant  accounting 
regulations. 

F.  Other  Issues 

1.  Effective  Date 

PECO  Energy  and  NEES  expressed 
concern  that  the  NOPR  does  not  give  an 
effiective  date  for  implementation  of  the 
proposed  changes.  PECO  Energy 
recommends  that  the  final  document 
provide  a  reasonable  time  frame  for 
implementation. 

Companies  may  begin  implementing 
their  own  Units  of  Property  listings  for 
calendar  year  1998. 


2.  Commenters'  Suggestions  for  Related 
Changes  to  Other  Sections 

Santa  Fe  suggested  that  the 
Commission  snould  revise  18  CFR  Part 
362 — Uniform  System  of  Records  and 
Reports  of  Property  Changes,  concerning 
valuation  in  regards  to  the  changes 
proposed  in  the  NOPR 

Marathon  expressed  disappointment 
that  the  Commission  took  no  action  to 
permit  alternate  methods  of 
depreciation  other  than  the  present 
group  depreciation  methodology,  which 
it  claims  is  cumbersome  when  dealing 
with  year  2000  issues  as  well  as 
implementation  of  new  accounting 
software. 

Although  these  suggested  changes  to 
other  sections  of  the  Commission's 
regulations  may  have  merit,  they  were 
not  the  focus  of  this  rulemaking,  and  we 
decline  to  make  changes  to  Part  362  at 
this  time.  Additionally,  in  the  context  of 
this  rulemaking,  it  was  not  the 
Commission's  intent  to  permit  alternate 
depreciation  methodology,  and 
therefore,  the  Commission  declines 
making  any  judgment  regarding 
Marathon's  comments. 

IV.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.* 
The  Commission  is  not  required  to  make 
such  analjmes  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  Most  fiUng  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  small 
entity,  'o  Further,  the  recordkeeping 
requirements  of  small  entities  are 
reduced  by  the  rule.  Therefore,  the 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  no  regulatory 
flexibility  analysis  is  required. 

V.  Environmental  Statement 

The  Commission  excludes  certain 
actions  not  having  a  significant  effiact  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.  ■>  The 


•Sm  is  CFR  Pan  lOt.  USoCA  prMcribwl  fot 
Public  Utililim  and  LicanMat.  Pan  201.  USoCA 
prwcribad  for  Natural  Ga*  Compania*.  and  Pan 
332.  USotA  praacribad  for  Oil  Ptpalina  Cocnpanias 
(199e). 


•5  use  601-612. 

"i  U.S.C.  601(3)  citing  to  (Ktion  3  of  tha  Small 
BusinaM  Act,  IS  U.S.C  632.  Saction  3  of  tha  Small 
Busioaat  Ad  dafinaa  a  "amall  businata  concam"  as 
a  buainaas  which  it  indapandantly  ownad  and 
oparatad  and  which  is  not  dooiinant  in  its  Said  of 
oparation. 

"18CFR3aa4. 


promulgation  of  a  rule  that  is  procedural 
or  that  does  not  substantially  change  the 
effect  of  legislation  or  regulations  being 
amended  raises  no  environmental 
consideration.  '^  The  Instant  rule 
amends  Parts  101  and  201  regulations, 
eliminates  Parts  116,  216  and 
instruction  3-14  of  Part  352  and  does 
not  substantially  change  the  effiact  of  the 
underlying  legislation  or  the  regulations 
being  revised  or  eliminated. 
Accordingly,  no  environmental 
consideration  is  necessary. 

VI.  Information  Collection  Statement 

OMB's  regulations  in  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  recohlkeeping  (collections  of 
information)  imposed  by  agency  rule. 
The  Commission  is  submitting  a  copy  of 
this  Final  Rule  to  OMB  for 
informational  purposes  only  because  the 
Final  Rule  is  not  significantly  different 
from  the  NOPR.  Moreover,  the  Final 
Rule  eliminates  sections  of  the 
Commission's  regulations  which  had 
required  reporting  and  recordkeeping 
requirements. 

Public  Reporting  Burden 

The  Commission  estimates  that  this 
final  rule  will  reduce  the  public 
reporting  burden  by  an  annual  average 
of  29,768  hours,  for  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  companies.  The 
Commission  received  21  comments  on 
its  NOPR  and  none  on  its  reporting 
burden  or  cost  estimates.  The 
Discussion  portion  (Part  m)  of  this  Final 
Rule  addreues  the  Commission's 
responses  to  the  comments. 

'This  final  rule  removes  the 
Commission's  requirements  governing 
prescribed  Units  of  Property  listings 
contained  in  Parts  116,  216  and 
instructions  3-14  of  Part  352.  This  gives 
companies  the  flexibility  to  maintain 
their  own  lists  and  also  removes  the 
requirement  of  the  minimum  rule  for 
Oil  Pipelines,  eliminating  the  need  to 
make  expense  additions  and 
improvements  of  less  than  $500  and 
then  seek  the  Commission's  approval  to 
change  this  amount.  The  final  rule  also 
amends  Parts  101  and  201  by  requiring 
regulated  entities  to  maintain  their  own 
Units  of  Property  listings  for  use  in 
accounting  for  additions  and 
retirements  of  plant  and  apply  these 
listines  consistently. 

Title:  Units  of  Property. 

Respondents:  Public  utilities  and 
licensees.  Interstate  natiual  gas  pipeline 
companies,  oil  pipeline  companies 
(Business  or  other  for-profit). 

Frequency  of  Responses:  On  occasion. 


"16CF1t3aa4(aK2Xii). 
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Necessity  of  Information:  The  final 
rule  proposes  to  provide  companies  the 
ability  to  identify  and  maintain  their 
units  of  property  records  at  a  level  of 
detail  better  suited  to  their  own 
business  practices  by  reducing  the  level 
of  detail.  In  addition,  oil  pipeline 
companies  will  no  longer  be  required  to 
charge  operating  expenses  for 
acquisitions,  additions  and 
im[m>vements  costing  less  than  $500,  or 
notify  and  seek  Commission  approval 
for  using  thresholds  less  than  that 
amoimt.  The  Commission  requires  that 
Companies  maintain  this  information  in 
order  that  it  may  ensure  that 
Companies'  financial  records  and 
reports  comply  with  Commission's 
accounting  and  reporting  requirements. 
These  requirements  have  been 
established  in  response  to  mandates  of 
the  Federal  Power  Act,  the  Natiual  Gas 
Act  and  the  Interstate  Commerce  Act. 
Through  these  requirements,  the 
Commission  is  able  to  establish  the 
reliability  of  financial  data  of 
lurisdictional  companies  and  the  extent 
of  conformance  by  the  companies  to  the 
USofA  and  other  Conomission 
regulations.  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements. 

Vn.  Eflisctive  Date  and  Congressional 
Notification 

This  final  rule  is  effective  March  13, 
1998.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates. '^ 
That  reporting  requirement  applies  to 
this  Final  Rule.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  rule  is  not  a  "major  rule"  as 
defined  in  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects 

18  CFR  Part  101 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

18  CFR  Port  116 

Electric  power  plants.  Electric 
utilities.  Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accoimts. 


•iPub.  L.  No.  10«-121. 110  Stat.  847(1996). 


18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accoimts. 

18  CFR  Part  216    ■ 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  352 

Pipelines,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

By  the  Conunission. 
David  P.  Boefgart. 

Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  101, 116, 
201,  216,  and  352  Chapter  I,  Tide  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBLIC  UTILITIES  AND  LICENSEES 
SUBJECT  TO  THE  PROVISIONS  OF 
THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Andiority:  16  U.S.C  7gi8-825r,  2601- 
2645:  31  U.S.C  9701;  42  U.S.C  7102-73S2, 
7651-76510. 

2.  In  part  101,  Electric  Plant 
Instruction  10,  paragraphs  A  and  D  are 
revised  to  read  as  follows: 

10.  Additions  and  Retirements  of 
Electric  Plant. 

A.  For  the  purpose  of  avoiding  undue 
refinement  in  accounting  for  additions 
to  and  retirements  and  replacements  of 
electric  plant,  all  property  will  be 
considered  as  consisting  of  (1) 
retirement  units  and  (2)  minor  items  of 
property.  Each  utility  shall  maintain  a 
written  property  units  listing  for  use  in 
accounting  for  additions  and 
retirements  of  electric  plant  and  apply 
the  listing  consistently. 
•        •        •        •        • 

D.  The  book  cost  of  electric  plant 
retired  shall  be  the  amoimt  at  which 
such  property  is  included  in  the  electric 
plant  accounts,  including  all 
components  of  construction  costs.  The 
book  cost  shall  be  determined  from  the 
utility's  records  and  if  this  cannot  be 
done  it  shall  be  estimated.  Utilities  must 
furnish  the  particulars  of  such  estimates 
to  the  Commission,  if  requested.  When 
it  is  impracticable  to  determine  the  book 
cost  of  each  unit,  due  to  the  relatively 
large  number  or  small  cost  thereof,  an 
appropriate  average  book  cost  of  the 
units,  with  due  allowance  for  any 
differences  in  size  and  character,  shall 


be  used  as  the  book  cost  of  the  units 
retired. 


3.  In  Part  101,  Electric  Plant 
Instruction  11,  paragraph  C  is  revised  to 
read  as  follows: 

11.  IVorlc  Order  and  Property  Record 
System  Required. 
•        •        •        •        • 

C.  In  the  case  of  Major  utilities,  each 
utility  shall  maintain  records  in  which, 
for  each  plant  account,  the  amounts  of . 
the  annual  additions  and  retirements  are 
classified  so  as  to  show  the  number  and 
cost  of  the  various  record  units  or 
retirement  units. 

PART  116— UNITS  OF  PROPERTY  FOR 
USE  IN  ACCOUNTINQ  FOR  ADOfTIONS 
TO  AND  RETIREMENTS  OF  ELECTRIC 
PLANT 

4.  Part  116  is  removed. 

PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  QAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

5.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Autfauity:  15  U.S.C  717-717W.  3301- 
3432:  42  U.S.C.  7101-7352.  7651-76510. 

6.  In  Part  201,  Gas  Plant  Instruction 
10,  paragraphs  A  and  D  are  revised  to 
read  as  follows: 

10.  Additions  and  Retirements  of  Gas 
Plant. 

A.  For  the  purpose  of  avoidiog  undue 
refinement  in  accounting  for  additions 
to  and  retirements  and  replacements  of 
gas  plant,  all  property  shall  be 
considered  as  consisting  of  (1) 
retirement  units  and  (2)  minor  items  of 
property.  Each  utility  shall  maintain  a 
written  property  units  listing  for  use  in 
accounting  for  additions  and 
retirements  of  gas  plant  and  apply  the 
listing  consistenUy. 

D.  The  book  cost  of  gas  plant  retired 
shall  be  the  amount  at  which  such 
property  is  included  in  the  gas  plant 
accounts,  including  all  components  of 
construction  costs.  The  book  cost  shall 
be  determined  from  the  utility's  records 
and  if  this  cannot  be  done  it  shall  be 
estimated.  Utilities  must  furnish  the 
particulars  of  such  estimates  to  the 
Commission,  if  requested.  When  it  is 
impracticable  to  determine  the  book 
cost  of  each  unit,  due  to  the  relatively 
large  number  or  small  cost  thereof,  an 
appropriate  average  book  cost  of  the 
units,  with  due  allowance  for  any 
differences  in  size  and  character,  shall 
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be  used  as  the  book  cost  of  the  units 

retired. 

•        •        •        •        • 

7.  In  Part  201,  Ges  Plant  Instruction 
11.  paragraph  C  is  revised  to  read  as 
follows: 

1 1.  Work  Order  and  Property  Record 
System  Required. 

C.  Each  utility  shall  maintain  records 
in  which,  for  each  plant  account,  the 
amounts  of  the  aimual  additions  and 
retirements  are  classified  so  as  to  show 
the  number  and  cost  of  the  various 
record  units  or  retirement  \mits. 

PART  216-UNIT8  OF  PROPERTY  FOR 
USE  IN  ACCOUNTINQ  FOR  AODITIONS 
TO  AND  RETIREMENTS  OF  QA8 
PLANT 

8.  Part  216  is  removed. 

PART  352— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBB)  FOR  OIL 
PIPELINE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

9.  The  authority  citation  for  Part  352 
continues  to  read  as  follows: 

AudMMily:  49  U.S.C.  60502. 49  App.  U.S.C 
1-85. 

10.  In  Part  352.  Instructions  for 
Carrier  Property  Accounts,  instruction 
3-2,  Minimum  rule  is  removed.  In 
instructions  3-5,  intnxiuctory  text,  and 
3-6(a)  the  phrase  "subject  to  the 
minimum  rule"  is  removed. 

11.  In  Part  352,  Instructions  for 
Carrier  Property  Accounts,  instruction 
3—4  Additions  is  revised  to  read  as 
follows: 

3—4    Additions.  Each  carrier  shall 
maintain  a  written  property  imits  Usting 
for  use  in  accounting  for  additions  and 
retirements  of  carrier  plant  and  apply 
the  listing  consistently.  When  property 
units  are  added  to  Carrier  plant,  the  cost 
thereof  shall  be  added  to  the  appropriate 
carrier  plant  accoimt  as  set  forth  in  the 
policy. 

12.  In  Part  352,  Instructions  for 
Carrier  Property  Accounts,  instruction 
3-7  Retirements  introductory  text  and 
paragraph  (b)(1)  are  revised  and  new 
paragraph  (c)  is  added  to  read  as 
follows: 

3-7    Retirements.  When  property 
units  are  retired  from  carrier  plant,  with 
or  without  replacement,  the  cost  thereof 
and  the  cost  of  minor  items  of  property 
retired  and  not  replaced  shall  be 
credited  to  the  carrier  plant  account  in 
which  it  is  included.  The  retirement  of 
carrier  property  shall  be  accounted  for 
as  follows: 

(a)  •  •  • 


(b)  Property.  (1)  The  book  cost,  as  set 
forth  in  paragraph  c  below,  of  imits  of 
property  retired  and  of  minor  items  of 

Eroperty  retired  and  not  replaced  shall 
B  written  out  of  the  prop«ty  account 
as  of  date  of  retirement,  and  the  service 
value  shall  be  charged  to  account  31, 
Accrued  Depreciation — Carrier 
Property. 

(c)  The  book  cost  of  carrier  propwrty 
retired  shall  be  determined  from  the 
carrier's  records  and  if  this  caimot  be 
done  it  shall  be  estimated.  When  it  is 
impracticable  to  determine  the  book 
cost  of  each  unit,  due  to  the  relatively 
large  number  or  small  cost  thereof,  an 
appropriate  average  book  cost  of  the 
units,  with  due  allowance  for  any 
differences  in  size  and  character,  shall 
be  used  as  the  book  cost  of  the  units 
retired.  Oil  pipelines  must  furnish  the 
particulars  of  such  estimates  to  the 
Commission,  if  requested. 

13.  In  Part  352,  Instructions  for 
Carriw  Property  Accounts,  instruction 
3-14  Accounting  units  of  property  is 
deleted. 

Racordkaapiag  far  Unto  of  Propartjr 
Aooontii^  KagolatioM  far  Public  UtilMM 
and  I  ifensaei,  Naturel  Gas  Companies  and 
Oil  PipeliM  CaiB|Mnio> 

Docket  No.  RM97-S-O00 
Appendix 

The  conunenters  od  the  NOPR  are: 

1.  American  Electric  Power  System  (AEP), 

2.  American  Gas  Association  (AGA). 

3.  Qnergy  Corporation  (QNergy), 

4.  Colonial  Pipeline  Company  (Colonial), 

5.  Commonwealth  Edison  Company 

(Commonwealth  Edison), 

6.  Consumers  Energy  Company  (Consumers 

Energy). 

7.  Duke  Power  Company  (Duke), 

8.  Edison  Electric  Institute  (EEI), 

9.  Explorer  Pipeline  Company  (Explorer), 

10.  Interstate  Natural  Gas  Association  of 

America  (INGAA), 

11.  Lakehead  Pipe  Line  Company.  Limited 

Partnership  (Lakehead), 

12.  Marathon  Pipe  Line  Company 

(Marathon), 

13.  Minnesota  Power  k  Light  Company 

(Minnesota  P  k  L). 

14.  New  England  Electric  System  (NEES), 

15.  New  York  State  Electric  k  Gas 

Corporation  (NSYEG). 

16.  Ohio  Edison  Company  (Ohio  Edison), 

17.  Oklahoma  Gas  &  Electric  Company 

(OGAE). 

18.  PECO  Energy  Company  (PECO  Energy), 

19.  Joint  comments  of  Public  Service 
Company  of  Colorado  (PSColorado)  and 
Cheyenne  Light.  Fuel  and  Power 
Company  (Cheyenne), 

20.  SFPP.  LP.  (SFPP).  and 

21.  Virginia  Electric  ft  Power  Company 

(VEPCO). 

(FR  Doc.  98-3457  Filed  2-10-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  Mid  Drug  AdminislfMtlon 

21  CFR  Pwt  177 
[Doctot  Na  vrF-oiaii 

Indlroet  Food  AddtttvM:  Polymsrs 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

summary:  The  Food  and  Drtig 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  change  the 
melting  point  range  for  propylene 
homopolymers.  intended  for  use  in 
contact  with  food,  from  16O-180  *C  to 
150-180  *C.  This  action  is  in  response  • 
to  a  petition  filed  by  Exxon  Chemical 
Co. 

DATES:  The  regulation  is  effiactive 
February  11, 1998;  written  objections 
asd  requests  for  a  hearing  by  March  13, 
1998. 

ADOnCBBCB:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  im.  1-23, 
Rockville.  MD  20857. 
FOR  njRTHER  MFORMA-PON  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Dni^  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3098. 
SUPWJMOfTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  16, 1997  (62  FR  27060),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  7B4544)  had  been  filed  by  Exxon 
Chemical  Co.,  P.O.  Box  3272.  Houston, 
TX  77253-3272.  The  petition  prop6sed 
to  amend  the  food  additive  regulations 
in  8 177.1520  Olefin  polymers  (21  CFR 
177.1520),  to  change  the  melting  point 
range  for  propylene  polymere,  intended 
for  use  in  contact  with  food,  from  160- 
180  "C  to  150-180  "C.  However,  the 
petitioner  submitted  data  and 
information  to  support  a  proposed 
change  in  the  melting  point  range  bom 
160-180  'C  to  150-180  "C  for  propylene 
homopolymers  prepared  from 
metallocene  catalysts.  Therefore,  FDA 
considered  a  change  in  the  melting 
point  only  for  propylene  homopolymers 
prepared  from  metallocene  catalysts. 
In  the  Federal  Register  of  May  16, 
1997  (62  FR  27060),  the  filing  notice  for 
the  petition  stated  that  the  action 
resulting  from  the  petiticm  qualified  for 
a  categorical  exclusion  under  previous 
21  CFR  25.24(9).  This  was  a  misprint 
and  should  have  cited  21  CFR 
25.24(a)(9).  Upon  further  review,  the 
agency  determined  that  such  a 
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categorical  exclusion,  which  is  based  on 
a  technical  change  in  a  regulation,  is  not 
appropriate  for  this  action  because  the 
proposed  amendment  is  not  simply  a 
technical  change.  Consequently,  the 
agency  considered  the  envircmmmital 
efiiacts  of  this  acdon. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
determined  that  the  petitioner  has 
adequately  demonstrated  that  propylene 
homopolymers  manufiactured  by  the 
catalytic  polymerization  of  propylene 
with  a  metallocene  catalyst,  and  with  a 
melting  point  range  between  150  *C  and 
180  *C.  conform  to  the  identity  and 
specifications  for  polypropylene  under 
§  177.1520,  in  item  1.1(a)  in  the  table  in 
paragraph  (c)  (previously  item  1.1), 
except  for  the  melting  point  range 
specification.  Thus,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  (3)  the  regulations  in  §  177.1520 
should  be  amended  as  set  forth  in  this 
document. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  previously.  As  provided  in 
§  171.1(h),  the  agency  will  delete  from 
the  documents  any  materials  that  are 
not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 


The  agency  has  carefully  considered 
the  potential  environmentsl  effacts  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statnnent  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  13, 1998,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document  Any  objections  received  in  ■ 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Muiagement  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348,  379e. 

2.  Section  177.1520  is  amended  by 
redesignating  paragraph  (a)(1)  as 
paragraph  (a)(l)(i),  by  adding  paragraph 
(a)(l)(ii),  and  in  tbe  table  in  paragraph 
(c)  by  redesignating  item  1.1  as  item 
1.1a,  and  by  revising  newly 
redesignated  item  1.1a,  and  by  adding 
item  1.1b  to  read  as  follows: 

§177.1520    Olefin  polymers. 

•        *        *        •        • 

(a)*  *  • 

(D*  *  * 

(ii)  Propylene  homopolymer  consists 
of  basic  poljrmers  manufactured  by  the 
catalytic  polymerization  of  propylene 
with  a  metallocene  catalyst. 
***** 

(c)*  •  • 


Oiefin  polymers 

Density 

Melting  Point  (MP) 
or  softening  point 
(SP)  {Degrees  Cen- 
tigrade) 

Maximum  extract- 
at>le  fraction  (ex- 
pressed as  percent 
by  weight  of  the 
polymer)  in  N- 
hexane  at  specified 
temperatures 

Maximum  soluble 
fraction  (expressed 

as  percent  by 
weight  of  polymer) 
in  xylene  at  speci- 
fied temperatures 

1.1a  Polypropyiene  descritMd  in  paragraph 
(a)(1)(i)  of  ttiis  section 

1.1b  Propylene  homopoiymer  descrit>ed  in  para- 
graph (a)(1)(N)  of  this  section 

0.880-0.913 
0.880-0.913 

MP:  160»-180  "0  .... 
MP:  150»-180  "C  .... 

6.4  pet  at  refhjx 
temperature. 

6.4  pet  at  reflux 
temperature. 

9.8  pet  at  25  "C 
9.8  pet  at  25  *C 
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Dated:  January  30. 1998. 
Janioa  F.  Oliw. 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 

IFR  Doc  9S-3357  Filed  2-l(MW:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aftd  Drug  Administration 

21  CFR  Part  177 
[Doctot  No.  97H-0301] 

Indirect  Food  Addltivae:  Polymers 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  for  Nylon  6/66 
resins  to  change  the  melting  point  range 
from  380-400  'F  to  380-425  'F.  This 
action  is  in  response  to  a  petition  filed 
by  Ube  Industries  (America),  Inc. 
DATES:  Effective  February  11. 1998; 
written  objections  and  requests  for  a 
hearing  by  March  13.  1998. 
A00AESSC8:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857. 
KM  FuniHER  INFORMATKM  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 
SUPPLBCNTARY  INFOflMATKM:  In  a  notice 
published  in  the  Federal  Register  of 
July  21. 1997  (62  FR  39003),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4548)  had  been  filed  by  Ube 
Industries  (America).  Inc.,  c/o  Center  for 
Regulatory  Services.  2347  Paddock 
Lane,  Reston.  VA  20191.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  177.1500  Nylon  resins 
(21  CFR  177.1500),  for  Nylon  6/66 
resins  described  in  the  table  in 
paragraph  (b).  entry  4.2,  to  change  the 
melting  point  range  from  380—400  *F  to 
380-425  "F. 

The  filing  notice  for  the  petition  (62 
FR  39003)  stated  that  the  action 
resulting  from  the  petition  qualified  for 
a  categorical  exclusion  under  previous 
21  CFR  25.24(9).  This  was  a  misprint 
and  should  have  cited  21  CFR 
25.24(a)(9).  Upon  further  revfew,  the 
agency  determined  that  such  a 
categorical  exclusion,  which  is  based  on 
a  technical  change  in  a  regulation,  is  not 
appropriate  for  this  proposed  action 


because  the  proposed  amendment  is  not 
simply  a  technical  change. 
Consequently,  the  agency  considered 
the  environmental  effects  of  this  action. 

FDA  has  evaluated  data  in  the 
petition  supporting  the  chemical 
identity  of  the  additive  and  other 
relevant  material.  The  agency  Rnds  that 
the  petitioner  has  adequately 
demonstrated  that  Nylon  6/66  with  a 
melting  point  that  includes  the  range 
from  400-425  'F  meets  the 
speciTications  under  §  177.1500(b),  entry 
4.2.  Based  on  this  information  the 
agency  concludes  that:  (1)  The  proposed 
use  of  the  additive  is  safe,  (2)  the 
additive  will  achieve  its  intended 
technical  effect,  and  that  therefore,  (3) 
the  regulations  in  §  177.1500  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safiety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
signiRcant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  13, 1998,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  me  event 
that  a  hearing  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiccts  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
AOOmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authorirjr:  21  U.S.C.  321,  342,  348.  379e. 

S177.1S00    [Amended] 

2.  Section  177.1500  Nylon  resins  is 
amended  in  the  table  in  paragraph  (b) 
for  entry  "4.2"  under  the  heading 
"Melting  point  (degrees  Fahrenheit)"  by 
removing  "380-400"  and  adding  in  its 
place  "380-425". 

Dated:  January  30, 1998. 
lanioe  F.  OUver. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFR  Doc  98-3356  Filed  2-10-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  312  and  314 

[Doetat  Na  96N-0010I 

Investigational  Nsw  Drug  Applications 
and  New  Drug  Applications 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  periaining  to  new  drug 
applications  (NDA's)  to  clearly  define  in 
the  NDA  format  and  content  regulations 
the  requirement  to  present  effectiveness 
and  safety  data  for  important 
demographic  subgroups,  specifically 
gender,  age,  and  racial  sufa^ups.  FDA 
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also  is  amending  its  regulations 
pertaining  to  investigational  new  drug 
applications  (IND's)  to  require  sponsors 
to  tabulate  in  their  annual  reports  the 
numbera  of  subjects  enrolled  to  date  in 
clinical  studies  for  drug  and  biological 
products  according  to  age  group,  gender, 
and  race.  This  action  is  intended  to  alert 
sponsors  as  early  as  possible  to  potential 
demographic  deficiencies  in  enrollment 
that  could  lead  to  avoidable  deficiencies 
later  in  the  NDA  submission.  This  rule 
does  not  address  the  requirements  for 
the  conduct  of  clinical  studies  and  does 
not  require  sponsors  to  conduct 
additional  studies  or  collect  additional 
data.  It  also  does  not  require  the 
inclusion  of  a  particular  number  of 
individuals  bam  specific  subgroups  in 
any  study  or  overall.  The  rule  refers 
only  to  the  presentation  of  data  already 
collected. 

DATES:  Effective  August  10. 1998. 
Submit  written  comments  on  the 
information  collection  provisions  of  this 
final  rule  by  April  13, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  information  collection  provisions 
of  this  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Derr,  Center  for  Drug 
Evaluation  and  Research  (HFD-5),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5400.  FAX  301-827-6197. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  September 
8.  1995  (60  FR  46794),  FDA  proposed  to 
amend  its  NDA  regulations  at 
§  314.50(d)(5)  (21  CFR  314.50(d)(5))  to 
require  sptonsors  of  NDA's  to  include  in 
their  applications  analyses  of 
effectiveness  and  safety  data  for 
important  demographic  subgroups, 
specifically  gender,  age,  and  racial 
subgroups  and.  as  appropriate,  other 
sul^oups  of  the  population  of  patients 
being  treated,  such  as  patients  with 
renal  failure  or  patients  with  different 
severity  levels  of  the  disease.  This 
action  codifies  expectations  that  FDA 
has  described  in  previous  guidance. 
FDA  also  proposed  to  amend  its  IND 
regulations  at  §  312.33(a)(2)  (21  CFR 
312.33(a)(2))  to  require  IND  sponsors  to 
characterize  in  their  annual  reports  the 
numbers  of  subjects  enrolled  in  a 
clinical  study  for  a  drug  or  biological 
product  according  to  age  groUp,  gender, 
and  race. 

FDA's  regulations  on  NDA  content 
and  format  require  the  clinical  data 


section  of  the  NDA  to  include,  among 
other  things,  an  integrated  summary  of 
the  data  demonstrating  substantial 
evidence  of  effectiveness  for  the  claimed 
indications.  Evidence  also  is  required  to 
support  the  dosage  and  administration 
section  of  the  labeling,  including 
support  for  the  dosage  and  dose  interval 
recommended,  and  modifications  for 
specific  subgroups  (e.g.,  pediatrics, 
geriatrics,  patients  with  renal  failure) 
*  *   *  (and]  an  integrated  summary  of 
all  available  information  about  the 
safety  of  the  drug  product  *  '  *. 
However,  as  discussed  in  section  I  of 
this  document,  a  review  of  various 
agency  studies  and  examinations  of 
NDA  data  bases  has  revealed  that  in 
many  cases  (about  half)  data  collected 
and  submitted  as  part  of  an  NDA  still 
are  not  being  analyzed  consistently  to 
look  for  differences  in  response  to  drugs 
among  various  population  subgroups. 

This  final  rule  reflects  the  growing 
recognition  within  the  agency  and  the 
health  community  that:  (1)  Different 
subgroups  of  the  population  may 
respond  differently  to  a  specific  drug 
pnxluct  and  (2)  although  the  effort 
should  be  made  to  look  for  differences 
in  effectiveness  and  adverse  reactions 
among  such  subgroups  that  effort  is  not 
being  made  consistently. 

Since  the  early  1980's,  FDA  has  been 
concerned  about  possible  differences  in 
response  to  drugs  among  subsets  of  the 
overall  population,  such  as  age,  gender, 
or  racial  subsets.  The  agency  has 
addressed  in  various  ways  the  question 
of  how  to  obtain  information  that  would 
permit  individualization  of  therapy. 
Evaluation  of  potential  differences 
among  demographic  subsets  requires 
that  individuals  from  these  subsets  be 
included  in  studies  and  that  analyses  to 
seek  differences  in  response  be  carried 
out.  During  the  past  decade,  FDA  has 
encouraged  demographic  subgroup 
analyses  in  various  guidance  documents 
and  other  regulatory  actions.  FDA  also 
has  examined  the  extent  of  participation 
of  patient  subgroups  in  drug 
development  programs. 

In  1983  and  again  in  1989,  FDA 
examined  the  relative  numbers  of 
individuals  in  NDA  data  bases  from  two 
important  demographic  subgroups, 
women  and  the  elderiy  (58  FR  39406  at 
39412,  July  22.  1993).  The  agency  foimd 
that,  in  general,  the  proportions  of 
women  and  men  included  in  the 
clinical  trials  were  similar  to  the 
respective  proportions  of  women  and 
men  who  had  the  diseases  for  which  the 
drugs  were  being  studied,  taking  into 
account  the  age  range  of  the  population 
studied.  The  agency  also  found  that,  in 
general,  the  elderly  were  reasonably 
well  represented  in  clinical  trials. 


In  a  study  of  drugs  approved  during 
the  period  1988  through  1991. 
conducted  by  the  General  Accounting 
Office  (GAO)  entitled  "FDA  Needs  to 
Ensure  More  Study  of  Gender 
Differences  in  Prescription  Drug 
Testing."  GAO/HRD-93-17,  women 
were  found  to  typically  represent  a 
majority  of  patients  in  NDA  data  bases 
of  drugs  used  to  treat  conditions  more 
common,  or  more  commonly  treated,  in 
women,  and  a  minority,  generally  a 
sizable  one,  in  tests  of  drugs  for 
conditions  that  occur  predominantly  in 
males  in  the  age  range  usually  included 
in  the  clinical  trials.  Analysis  also 
showed  that,  even  when  enough  women 
are  included  in  testing,  trial  data  often 
are  not  analyzed  to  determine  if 
women's  responses  to  a  drug  differed 
from  those  of  men.  The  study  also 
showed  that  the  participation  of  women 
took  place  primarily  during  the  later 
phases  of  drug  development. 

FDA's  first  formal  encouragement  to 
analyze  population  subsets  appeared  in 
the  1985  version  of  §  314.50,  in  which 
paragraph  (d)(5)(v)  (integrated  wjmmary 
of  effectiveness)  called  for  evidence  to 
support  modifications  of  dosage  for 
specific  subgroups,  e.g.,  pediatrics, 
geriatrics,  patients  with  renal  failure.  In 
1988,  the  agency  developed  the 
"Guideline  for  the  Format  and  Content 
of  the  Clinical  and  Statistical  Sections  of 
New  Drug  Applications"  to  explain 
aspects  of  the  1985  revision  of  §  314.50. 
In  that  guidance,  FDA  discussed  the 
importance  of  analyzing  data  from 
population  subsets  within  NDA  data 
bases  to  look  for  differences  in 
effectiveness  and  adverse  reactions  to 
drugs.  The  guidance  addressed  the 
importance  of  subgroup  analyses  of  both 
safety  and  effectiveness  and  of  analyses 
in  subgroups  other  than  those 
mentioned  in  the  regulations. 

In  1989,  after  several  years  of  public 
discussion,  the  agency  addressed  the 
need  to  develop  information  on  the 
elderly  in  a  guideline  entitled 
"Guideline  for  the  Study  of  Drugs  Likely 
to  be  Used  in  the  Elderly."  The 
guideline  provides  guidance  regarding 
the  inclusion  of  elderly  patients  in 
clinical  trials  and  the  assessment  of 
clinical  and  pharmacokinetic 
differences  between  older  and  younger 
patients.  In  addition,  the  agency  issued 
a  final  rule  in  the  Federal  Register  of 
August  27, 1997  (62  FR  45313).  entitled 
"Specific  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs;  Addition  of 
"Geriatric  Use'  Subsection  in  the 
Labeling,"  which,  among  other  things, 
requires  the  inclusion  of  a  subsection  on 
geriatric  use  in  the  labeling  of  drugs. 
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In  the  Fadaral  Rcgistar  of  July  22. 
1993  (58  FR  39406).  FDA  published  a 
guideline  entitled  "Guideline  for  the 
Study  and  Evaluation  of  Gender 
Differences  in  the  Clinical  Evaluation  of 
Drugs."  The  guideline  provides 
guidance  on  FDA's  expectations 
regarding  including  both  men  and 
women  in  drug  development,  the  need 
to  analyze  clinical  data  by  gender,  the 
assessment  of  potential  pharmacokinetic 
differences  between  genders,  and  the 
conduct  of  specific  additional  studies  in 
women,  where  indicated.  The  1993 
guideline  also  describes  how  concerns 
about  the  adequacy  of  data  on  the  effects 
of  drugs  in  women  have  arisen  within 
the  context  of  an  increasing  awareness 
of  the  need  to  individualize  treatment  in 
the  face  of  the  wide  variety  of 
demographic,  disease-related,  and 
individual  patient-related  factors  that 
can  lead  to  different  responses  in 
subsets  of  the  population.  Optimal  use 
of  drugs  requires  identification  of  these 
factors  so  that  appropriate  adjustments 
in  dose,  concomitant  therapy,  or 
monitoring  can  be  made. 

In  1993.  FDA  also  published  guidance 
on  the  agency's  use  of  the  refusal-to-file 
(RTF)  option.  The  guidance  states  that 
the  agency  generally  can  exercise  its 
RTF  authority  under  21  CFR 
314.101(d)(3)  if  there  is  "inadequate 
evaluation  for  safety  and/or 
effectiveness  of  the  population  intended 
to  use  the  drug,  including  pertinent 
subsets,  such  as  gender,  age.  and  racial 
subsets  •   •   *." 

Despite  repeated  agency 
encouragement  in  both  regulations  and 
guidance.  FDA  and  GAO  have  found 
that  the  analysis  of  effectiveness  and 
safety  data  in  relevant  population 
subgroups,  including  age,  gender,  and 
racial  subgroups,  is  not  being  carried 
out  consistently.  This  rule  nuJces  the 
need  for  these  subgroup  analyses 
completely  clear. 

n.  Highlights  of  the  Final  Kula 

This  final  rule  revises  current  IND 
aimual  report  regulations  at 
§  312.33(a)(2)  to  require  that  the  number 
of  subjects  entered  to  date  into  a  clinical 
study  for  drug  or  biological  products  be 
tabulated  by  age  group,  gender,  and 
race.  This  action  is  intended  to  alert 
sponsors  and  the  FDA  as  early  as 
possible  to  potential  demographic 
deficiencies  in  enrollment  that  could 
lead  to  avoidable  deficiencies  in  the 
NDA  submission. 

The  CTurent  wording  of  NDA  content 
and  format  regulations  at  $  314.50(d)(5) 
does  not  fully  reflect  the  need  to  present 
in  the  NDA  the  safety  and  eflisctiveness 
data  by  subgroup.  It  also  omits  specific 
mention  of  some  important  subptiups. 


including  those  of  gender  and  race. 
Therefore,  this  final  rule  also  revises 
NDA  content  and  format  regulations  at 
§  314.50(d)(5)  to  require  that 
effectiveness  and  safety  data  be 
presented  for  demographic  subgroups 
including  age  group,  gender,  and  race 
and.  when  appropriate,  other  subgroups 
of  the  population  of  patients  treated, 
such  as  patients  with  renal  failure,  or 
patients  with  different  severity  levels  of 
the  disease. 

In  response  to  comments  received  on 
the  proposed  rule,  the  agency  is  making 
minor  changes  to  the  wording  to  clarify 
the  intent  of  the  rule.  In  §  312.33(a)(2), 
"characterized"  has  been  changed  to 
"tabulated"  to  make  clear  that  the 
numbers  of  the  subjects  enrolled  to  date 
in  clinical  studies  need  only  be  counted 
and  listed  in  tabular  form  in  annual 
reports  according  to  age  group,  gender, 
and  race.  No  analysis  of  data  is  being 
required  for  annual  reports.  Some 
comments  asked  for  clarification  of  the 
phrase,  "as  appropriate"  in 
§314.50(d)(5)(v)  and  (d)(5)(vi).  When 
data  suggest  a  different  response  to  a 
drug  product  in  a  subgroup  other  than 
age  group,  gender,  or  race,  it  is 
appropriate  to  present  the  data  for  such 
a  subgroup  in  the  NDA.  Examples  of 
such  subgproups  include  subjects  who    ' 
seem  to  re8f>ond  differently  because  of 
a  concomitant  disease,  renal  failure,  or 
different  severity  level  of  the  disease. 
The  agency  is  changing  the  phrase  "as 
appropriate"  to  "when  appropriate." 
1116  phrase  "and  shall  identify  any 
modifications  of  dose  or  dose  interval 
needed  for  specific  subgroups"  has  been 
added  to  the  end  of  the  second  sentence 
in  §  314.50(d)(5)(v)  to  restore  wording 
that  was  removed  in  the  proposal.  The 
agency  believes  that  the  reinsertion  of 
this  wording  makes  the  intent  of  the 
rule  clearer  than  the  proposed  wording. 

FDA  believes  this  nnal  rule  will  help 
focus  drug  sponsors'  attention 
throughout  the  drug  development 
process  on  the  enrollment  in  clinical 
drug  trials  of  subjects  representing  the 
various  subgroups  of  the  population 
expected  to  use  the  drug  being  tested 
once  it  is  approved  and  marketed. 
Although  enrollment  generally  is  broad 
and  reflects  the  population  with  the 
disease,  this  is  not  always  the  case.  The 
rule  also  virill  help  sponsors  better 
evaluate  in  their  NDA's  the  safety  and 
efficacy  profiles  of  drugs  for  various 
subgroups.  Because  this  rule  clarifies 
agency  expectations  about  the  analysis 
of  data  that  should  be  included  in  the 
NDA  to  evaluate  possible  differences  in 
resptxise  among  gender,  age.  and  racial 
subgroups,  an  RTF  action  based  on 
failure  to  carry  out  such  critical  analyses 
will  be  less  likely. 


m.  Comments  on  the  Proposed  Rule 

FDA  received  13  comments  on  the 
proposed  rule.  8  from  representatives  of 
pharmaceutical  companies  and  5  from 
health  professional,  pharmaceutical, 
and  special  interest  associations.  Most 
comments  supported  FDA's  proposal. 
One  comment  called  it  "a  major  step 
forward."  Another  called  it  "a  catalyst 
to  uncover  potential  gender-related 
differences  in  drug  response."  Others 
commended  the  agency  for  efforts  to 
safeguard  public  safety  by  codifying 
previously  announced  FDA  policy 
regarding  demographic  sub^up 
analyses. 

Two  conunents  were  less  supportive. 
One  comment  said  that  the  proposal  "is 
premature  and  substitutes  the  real  risk 
of  false  positives  for  the  largely 
theoretical  risks  of  false  negatives."  This 
comment  recommended  that  the 
conduct  of  subgroup  analyses  be 
addressed  "in  a  scientifically  driven 
manner  to  avoid  increasing  the 
expenditure  of  resources  without  a  clear 
or  likely  benefit."  The  other  comment 
said  that  the  proposal  is  "relatively 
meaningless"  as  it  requires  only  the 
reporting  of  data  already  collected:  if  the 
sponsor  has  not  collected  any  data 
relevaiU  to  subgroup  analysis,  the 
proposed  rule  will  not  cure  the 
deficiency.  Several  comments  also 
raised  specific  issues  for  consideration 
by  the  agency.  The  specific  issues  raised 
in  the  public  conunents  are  discussed  in 
sections  OLA.  B.  and  C  of  this 
dociunent. 

A.  IND  Annual  Reports 

Current  IND  annual  report 
regulations,  at  §  312.33(a)(2).  require 
sponsors  to  include  in  annual  reports 
the  total  number  of  subjects  initially 
planned  for  inclusion  in  the  study,  the 
number  entered  into  the  study  to  date, 
the  number  whose  participation  in  the 
study  was  completed  as  planned,  and 
the  number  who  dropped  out  of  the 
study  for  any  reason.  FDA  proposed  to 
amend  §  312.33(a)(2)  to  require  sponsors 
to  characterize  the  number  of  subjects 
entered  into  the  study  to  date  by  age 
group,  gender,  and  race. 

1.  Three  conunents  opposed  the 
proposal  because  they  felt  that 
presentation  of  demographic 
information  in  IND  annual  reports 
would  provide  little  or  no  usefiil 
information  and  would  add  an 
imneoessary  layer  of  bureaucracy  and 
cost  to  drug  develq|>ment  at  a  time 
when  pending  proposals  for  FDA  reform 
seek  to  reduce  these  costs.  One 
comment  said  that  the  agency's 
expectations  and  policy  in  tlds  area  are 
well  known  throi^  guidelines  and 
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would  be  made  more  explicit  through 
codification  of  the  proposed 
amendments  to  §  314.50(d)(5).  but  that 
the  proposal  to  change  reporting 
requirements  in  IND's  would  not 
provide  additional  assurance  that  these 
expectations  would  be  met. 

2.  Two  comments  stated  that  the 
proposed  change  to  the  IND  regulations 
was  redundant  because  of  the  proposal 
to  evaluate  subgroup  information  in 
NDA  applications.  One  of  the  comments 
requested  that  FDA  limit  subgroup 
reporting  to  NDA's. 

3.  Two  conHnents  noted  that  reporting 
demographic  information  in  IND  annual 
reports  would  not  provide  accurate 
information  and  could  be  misleading 
because  early  studies  would  have  small 
numbers  of  subjects  and  may  not 
necessarily  be  representative  of  the  final 
study  population.  One  of  the  comments 
stated  that  recruitment  of  sufficient 
numbere  of  patients  distributed  across 
subgroups  is  the  responsibility  of  the 
sponsor  and.  if  necessary,  enrollment 
demographics  could  be  discussed  with 
the  FDA  at  the  appropriate  stages  of 
development.  Another  conunent  said 
that  current  regulations  require  IND 
sponsors  to  submit  a  clinical  plan  that 
would  inform  the  agency  of  the 
sponsor's  intentions  regarding  the 
inclusion  of  various  subgroups  in 
clinical  trials.  The  comment  noted  that 
the  agency  would  not  be  provided  with 
a  complete  pictiu«  of  the  overall  clinical 
trial  program  because  many  drug 
development  programs  include 
substantial  amounts  of  clinical  data 
fix>m  studies  conducted  outside  the 
United  States,  which  are  not  necessarily 
conducted  under  the  IND. 

FDA  believes  that  all  of  these 
comments  reflect  a  misunderstanding  of 
the  intent  and  scope  of  the  proposed 
IND  amendment.  This  rulemaking  only 
requires  drug  sponsors  to  tabulate  the 
number  of  subjects  enrolled  to  date  in 
clinical  drug  trials  by  demographic 
subgroup,  including  age  group,  gender, 
and  race,  to  enable  sponsors  and  FDA  to 
track  enrollment  in  clinical  trials  of 
members  of  the  various  subgroups  of  the 
population  expected  to  use  the  drug 
once  it  is  marketed.  FDA  believes  that 
the  effort  and  cost  imposed  by  this 
requirement  will  be  negligible  and  that 
the  requirement  is  important  for  IND 
submissions  because  it  will  give 
sponsors  an  early  warning  of  a  possible 
significant  deficiency  in  the  developing 
data  base  that  could  lead  to  avoidable 
deficiencies  in  the  NDA  submission. 

4.  One  comment  requested  that  FDA 
only  require  inclusion  of  demographic 
data  in  IND  annual  reports  after  it  is 
available  in  the  clinical  data  base.  The 
comment  noted  that,  when  patient  case 


records  are  still  in  the  field.  « 

demographic  information  would  not  be 
available  in  a  "verifiable"  form. 

FDA  declines  to  revise  the  proposed 
amendment  to  limit  the  submission  of 
demographic  information  in  IND  annual 
reports  to  data  in  clinical  data  bases 
because,  in  most  cases.  mucR  of  the 
required  demographic  data  already  will 
be  available  upon  subject  enrollment. 
The  amendment  does  not  require  that 
the  data  be  absolutely  verifiable  prior  to 
reporting.  The  agency  emphasizes  that 
this  amendment  is  not  intended  to 
change  information-gathering  methods. 
It  only  requires  the  tabulation  of 
available  demographic  data  on  the 
participants  enrolled  in  clinical  drug 
trials. 

5.  Four  comments  addressed  the 
conduct  of  subgroup  analyses  in  IND 
aimual  reports  even  though  FDA  had 
not  proposed  to  require  such  analyses. 
One  comment  said  that  it  would  be 
luiproductive  and  burdensome  to  split 
siunmarized  data  in  IND  annual  reports 
into  subgroups  because  data  m  these 
reports  already  have  little  power. 
Another  comment  assumed  that  safety 
and  efficacy  of  individual  subgroups 
need  not  be  demonstrated  while  one 
other  comment  requested  that  FDA 
clearly  state  that  this  assumption  is  true. 
These  comments  requested  that  FDA 
state  that  statistical  demonstration  of 
subgroup  safety  and  efficacy  would  be 
required  only  if  a  claim  is  being  made 
relative  to  the  subgroup.  One  of  the 
comments  also  requested  that  FDA  state 
that  a  lack  of  significant  findings  in  a 
subgroup  would  not  be  adversely 
reflected  in  the  labeling.  Another 
comment  said  that  subgroup  analyses 
may  pose  special  problems  because  IND 
annual  reports  are  sometimes  prepared 
using  interim  data  bases  that  contain 
data  intended  for  a  variety  of  purposes 
that  may.  or  may  not,  include  those 
identified  in  the  proposal. 

FDA  emphasizes  tnat  this  rule  only 
requires  the  tabulation  in  IND  annual 
reports  of  the  nimibers  of  subjects 
enrolled  to  date  by  demographic 
subgroups,  including  age  group,  gender, 
and  race.  FDA  believes  that  it  is 
important  to  tabulate  demographic 
information  in  IND  annual  reports  to 
track  the  enrollment  of  subjects 
representing  those  who  are  expected  to 
use  the  drug  product.  The  agency  is 
aware  that  many  clinical  trials  do  not 
contain  enough  patients  fit>m  various 
subgroups  to  perform  statistically 
rigorous  comparisons  of  outcomes 
between  subgroups.  As  a  result,  this  rule 
does  not  require  analysis  of  subgroup 
data  in  IND  annual  reports. 

6.  One  comment  requested  that  FDA 
require  a  sponsor  to  file  gender  accrual 


data  and  analyze  the  data  in  IND  annual 
reports.  The  comment  noted  that  on 
January  19,  1995,  the  National  Task 
Force  on  AIDS  Drug  Development 
recommended  conducting  gender 
accrual  analysis  in  IND  annual  reports. 
The  comment  pointed  out  that  under 
the  proposal  such  an  analysis  would  not 
be  required  if  subgroup  data  did  not 
exist  and,  if  available,  would  yield  a 
very  limited  and  inaccurate  gender 
accrual  analysis.  The  comment  also 
noted  that,  from  a  scientific  perspective, 
use  of  the  data  thus  far  collected  would 
most  likely  result  in  a  statistically 
skewed  by-gender  analysis. 

FDA  decnnes  to  revise  the  proposed 
amendment  to  require  the  analysis  of 
subgroup  data  in  IND  annual  reports. 
The  final  rule  requires  only  that  the 
number  of  subjects  be  tabulated  by  age 
group,  gender,  and  race  in  annual 
reports  to  alert  drug  sponsors  to 
potential  demographic  deficiencies  in 
their  enrollment.  The  rule  does  not 
require  an  analysis  of  such  data  at  this 
stage  in  drug  development. 

B.  NDA  Content  and  Format 

FDA  proposed  to  revise  the 
requirements  for  the  content  and  format 
of  NDA's.  under  §  314.50,  to  require 
sponsors  to  submit  effectiveness 
(§  314.50(d)(5)(v))  and  safety 
(§  314.50(d)(5)(vi)(a))  data  by  gender, 
age,  and  racial  subgroups  and,  as 
appropriate,  other  subgroups  of  the 
population  of  patients  to  be  treated, 
such  as  patients  with  renal  failure  or 
patients  with  different  severity  levels  of 
the  disease. 

7.  Two  comments  supported  these 
amendments  when  they  pertained  to 
NDA  integrated  simimaries  of  efficacy 
and  safety,  but  did  not  support  their 
inclusion  in  individual  study  reports. 
The  comments  noted  that  the  integrated 
summaries  of  safety  and  efficacy  are  the 
most  appropriate  place  for  sub^x>up 
analyses  because  the  full  NDA  data  base 
provides  sample  sizes  that  can  more 
likely  withstand  such  analyses  and  also 
allows  an  evaluation  of  consistency  of 
effects  across  studies.  One  of  the 
comments  said  that  subgroup  analyses 
in  individual  study  reports  would 
increase  bulk  and  add  nothing  to  the 
evaluation  of  either  safety  or  efficacy 
because,  in  isolation,  these  analyses  can 
be  misleading  at  worst  and  at  best 
amount  to  needless  replication  of  results 
that  still  need  to  be  presented  in 
context,  i.e..  in  light  of  other  relevant 
studies.  The  comment  requested  that 
FDA  revise  proposed  §  314.50(d)(5)(v) 
by  adding  the  following  sentences: 
"These  gender,  age,  and  racial  subgroup 
summaries  (and.  when  appropriate, 
other  subgroup  summaries)  should  be 
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based  on  all  parts  of  the  NDA  database 
that  are  relevant  to  the  efficacy  of  the 
drug  product  in  those  subgroups. 
Therefore,  in  general,  the  appropriate 
place  for  these  subgroup  analyses  will 
(be)  in  the  Integrated  Summary  of 
Efficacy  (rather  than  in  individual  study 
reports)."  The  comment  proposed 
similar  language  for  safety  data,  under 
proposed  §  314.50(dN5)(vi)(a). 

FDA  agrees  that  the  most  appropriate 
place  for  the  conduct  of  subgroup 
analyses  in  an  NDA  is  in  the  integrated 
summaries  of  effectiveness  and  safisty. 
This  is  why  the  agency  is  codifying  the 
requirement  for  subgroup  summaries 
under  the  paragraphs  of  the  clinical  data 
section  of  the  format  and  content 
requirements  that  pwrtain  to  the 
integrated  summary  of  effectiveness 
(§314.50(d)(5)(v))  and  safety 
(S314.50(d)(5)(vi)(o)). 

FDA  declines,  however,  to  add 
language  saying  that,  in  general,  it  is 
inappropriate  for  sponsors  to  conduct 
suh^group  analyses  in  individual  study 
reports  because  sometimes  it  is  useful  to 
conduct  such  analyses.  The  1988 
"Guideline  for  the  Format  and  Content 
of  the  Clinical  and  Statistical  Sections  of 
New  Drug  Applications,"  the  1989 
"Guideline  for  the  Study  of  Drugs  Likely 
to  be  Used  in  the  Elderiy."  and  the  1993 
"Guideline  for  the  Study  and  Evaluation 
of  Gender  Differences  in  the  Qinical 
Evaluation  of  Drugs"  advise  sponsors  to 
carry  out  subset  analyses  that  consider 
the  entire  efficacy  and  safety  data  bases 
(i.e..  in  integrated  summaries),  but  also 
suggest  that,  if  individual  studies  are 
large  enough,  it  may  be  useful  to 
consider  subsets  in  individual  studies. 
Even  in  integrated  summaries,  subset 
anal3rses  may  be  based  on  pooled  data 
or  may  examine  subset  results  by 
looking  at  the  range  of  results  in 
individual  studies.  FDA  recognizes  that 
although  the  analysis  of  subsets  with 
particular  characteristics  in  individual 
studies  often  detects  only  relatively 
large  differences,  such  differences  could 
be  useful  in  suggesting  hypotheses 
worth  examining  in  other  studies  and 
help  refine  labeling  information,  patient 
selection,  dose  selection,  and  other 
information. 

To  better  clarify  the  requirement  for 
subgroup  summaries  for  effectiveness 
data,  FDA  changed  proposed 
§  314.50(d)(5)(v)  by  adding  a  phrase, 
"and  shall  identify  any  modifications  of 
dose  or  dose  interval  needed  for  specific 
subgroups."  to  the  end  of  the  second 
sentence  in  paragraph  (v).  The  phrase 
"and  modifications  for  specific 
subgroups"  had  been  removed  in  the 
proposed  amendment.  The  reinsertion 
of  similar  wording  makes  it  clear  that 
one  important  reason  for  presenting 


^niactiveness  data  by  age  group,  gender, 
and  race  is  to  identify  any  modifications 
of  dose  or  dose  interval  that  might  be 
needed  for  those  subgroups. 

8.  One  comment  contended  that  the 
proposal  requires  data  to  be  presented 
by  subgroum  without  a  clear  rationale. 
The  comment  suggested  that  sponsors 
use  a  screening  hypothesis  test  in  the 
integrated  summaries  to  see  if  groups 
are  behaving  differently  or  provide 
summary  information  by  appropriate 
subgroups  to  look  for  trends.  The 
comment  requested  that  FDA  require 
sponsors  to  perform  subgroup  analyses 
only  when  there  is  a  biologically 
plausible,  data-driven  reason  for 
concern.  The  comment  indicated  that 
such  a  scientific  approach  would  result 
in  more  appropriate  labeling  and  avoid 
drawing  conclusions  finm  poorly 
powered  data.  Another  conmient  asked 
whether  interaction  tests  (e.g..  by-gender 
treatment)  would  be  acceptable  for 
purposes  of  exploring  whether  there  are 
differences  among  subgroups. 

Another  comment  noted  that 
regulatory  misinterpretations  regarding 
compliance  could  result  because  some 
indications  are  specific  to  one  or  more 
subgroups  and  FDA  personnel,  who  will 
be  deciding  on  the  appropriate  type  of 
analysis,  may  not  be  familiar  with  all 
indications  of  the  group  and  subgroup. 

Two  comments  requested  that  FDA 
only  require  analyses  of  primary  or  key 
efficacy  and  safety  variables  to  allow  for 
a  more  efficient  review  and  to  avoid 
drawing  inferences  that  lack  a  statistical 
basis.  Que  of  the  comments  said  that  it 
might  be  appropriate  to  perform  such 
analyses  only  when  sample  sizes  are 
"large  enough." 

In  the  "Guideline  for  the  Format  and 
Content  of  the  Clinical  and  Statistical 
Sections  of  New  Drug  Applications," 
FDA  indicates  that  examination  of 
subsets  need  not  routinely  involve 
formal  statistical  analysis.  In 
comparisons  of  safety  and  effiactiveness 
results  in  subsets,  differences  of 
clinically  meaningful  size  are  of 
interest.  If  these  are  not  observed,  the 
minor  differences  that  are  an  expected 
consequence  of  random  variation 
should  be  displayed,  but  need  not  be 
analyzed  fiirther  and  would  not 
ordinarily  appear  in  labeling.  This 
guideline  reflects  current  FDA 
perspectives  on  the  importance  of 
sub^up  evaluations  and  should 
provide  the  guidance  requested  by  the 
comments. 

9.  One  comment  requested 
clarification  of  the  proposed  phrase  "as 
appropriate."  The  comment  asked 
whether  "other  subgroups"  would  be 
determined  by  or  discussed  with  the 


FDA  on  a  caae-by-case  basis  for  each 
clinical  trial  or  clinical  trial  setting. 
For  clarity.  FDA  has  changed  the 
phrase  "as  appropriate"  to  "when 
appropriate."  FDA  advises  that  the  ■ 
phrase  "when  appropriate"  means: 
When  a  subset  of  the  population  can  be 
identified  that  might  require  a 
modification  of  dosing  to  ensiue  safe 
and  effisctive  administration  of  the  drug 
product,  it  is  appropriate  to  present  an 
analysis  of  data  for  that  sub^oup.  In 
particular,  sponsors  should  consider 
subgroups  for  whom  the  metabolism  or 
excretion  of  the  dmg  might  be  altered, 
e.g.,  patients  with  renal  or  hepatic,  or 
cardiac  failure,  or  padents  %vith  different 
severity  levels  of  the  disease.  The 
sponsor  may  request  advice  on  this 
matter  from  the  division  responsible  for 
review  of  their  application. 

C.  General 

10.  Many  comments  questioned  the 
extent  to  which  the  proposal  would 
affect  clinical  trial  design  because  they 
believed  that  the  proposal  could  lead  to 
a  request  for  sub^nup  sample  sizes  that 
are  adequate  to  interpret  results.  One 
comment  noted  that  an  RTF  action 
could  result  if  a  clinical  trial  does  not 
yield  sufficient  dosing  data  for  each 
gender,  for  every  racial  subgroup,  and 
for  every  age  group  of  patient  that  may 
be  treated.  Another  comment  asked 
whether  the  National  Institutes  of 
Health  (NIH)  ruling  of  1993,  which  calls 
for  "sufficient  numbers  to  allow  valid 
analyses,"  would  affisct  the  proposal. 
The  comment  asked  whether  larger 
trials  would  be  required  to  adequately 
power  subgroup  analyses,  or,  if 
subgroup  differences  are  shown  to  be 
descriptively  or  statistically  significant, 
would  additional  studies  be  required  to 
confirm  or  explain  the  results.  The 
comment  noted  that  statistically 
significant  differences  found  in  ad  hoc 
statistical  hypothesis  testing  could  yield 
a  high  false-positive  rate. 

Another  comment  asked  whether 
subsets  were  more  or  less  important 
than  centers  because  it  has  been  their 
practice  to  attempt  to  achieve  balance  in 
the  assignment  of  treatment  arms  in 
clinical  trials  by  center. 

One  comment  requested  clarification 
of  the  following  phrases  discussed  in 
the  preamble  to  die  proposed  rule  (60 
FR  46795):  "There  must  be  an  effort  to 
use  the  data  to  discover  such  [subgroup] 
differences"  and  "the  need  to  present 
safety  and  effectiveness  data  by  gender, 
age.  and  racial  subgroups  to  allow  a 
determination,  to  the  extent  the  data 
permit,  of  whether  these  factors  affect 
results  of  treatment  or  alter  dosing 
requirements." 
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Another  comment  requested 
clarification  of  the  phrase  "[the]  rule 
refers  only  to  the  presentation  of  data 
already  collected." 

Another  comment  said  that  the 
proposed  reporting  requirement  to 
"characterize"  the  number  of  subjects  in 
a  clinical  study  according  to  age  group, 
gender,  and  race  is  inconsistent  with  the 
statement  in  the  proposal  that  it  does 
"not  reqtiire  sponsors  to  conduct  any 
more  studies  tnan  they  have  already 
conducted." 

One  comment  requested  that  FDA 
revise  the  statement  to  clarify  that  the 
rule's  criteria  can  be  met  by  enhanced 
analysis  of  existing  data. 

One  comment  requested  that  FDA 
require  sponsors  who  do  not  have  data 
pertaining  to  the  differences  of  the 
investigational  new  drug's  effects  by 
gender  to  conduct  additicmal  studies  to 
obtain  such  data.  The  comment 
contended  that  the  proposal  appears  to 
be  an  empty  gesttue  because  it  requires 
nothing  more  than  a  report  of  numbers 
and  would  not  cure  the  lack  of 
knowledge  about  how  drugs  affeci 
womm.  The  comment  also  requested 
that  FDA  require  sponsors  to  assess 
potential  differences  between  genden 
including  a  record  of  side  effiacts  or 
treatment  response  differences  and 
appropriate  pharmacokinetic  and 
pharmacodynamic  data  as  well  as  a 
report  on  hormonal  influences.  The 
comment  indicated  that,  if  a  sponsor  has 
such  data,  it  can  be  used  to  predict 
when  specific  interactions  are 
important. 

The  agency  believes  that  all  of  these 
comments  reflect  a  misimderstanding  of 
the  intent  and  scope  of  the  proposed 
amendments.  This  rule  does  not  require 
any  change  in  the  number  of  studies  a 
drug  sponsor  needs  to  conduct,  nor  does 
it  impose  any  new  requirements  on  the 
conduct  of  those  studies.  The  rule  r^rs 
only  to  the  presentation  of  data  th^ 
already  have  been  collected.  FDA's 
expectations  for  inclusion  of  subgroups 
in  clinical  trials  and  analysis  of  data 
generated  fit>m  such  groups  are 
described  in  FDA  guidelines  entitled 
"Guideline  for  the  Format  and  Content 
of  the  Clinical  and  Statistical  Sections  of 
New  Drug  Applications."  "Guideline  for 
the  Study  of  Drugs  Likely  to  be  Used  in 
the  Elderly."  and  "Guideline  for  the 
Study  and  Evaluation  of  Gender 
Differences  in  the  Clinical  Evaluation  of 
Drugs".  This  rule  does  not  affiact  those 
recommendations. 

In  the  "Guideline  for  the  Format  and 
Content  of  the  Clinical  and  Statistical 
Sections  of  New  Drug  Applications." 
FDA  recommends  analyzing  NDA  data 
to  identify  variations  among  popidation 
subsets  in  favorable  responses 


(effisctiveness)  and  imfavorable 
responses  (adverse  reactions)  to  drugs. 
The  population  subsets  that  should  be 
evaluated  routinely  include 
demographic  subsets,  such  as  different 
age  groups,  gendera,  and  races:  people 
receiving  other  drug  therapy;  and 
people  with  concomitant  illness.  The 
guideline  refere  only  to  the  analyses 
needed.  It  does  not  address  the  question 
of  what  the  extent  of  drug  exposure 
(niunber  of  patients)  of  any  particular 
subset  of  the  population  should  be. 

The  "Guideline  for  the  Study  and 
Evaluation  of  Gender  Differences  in  the 
Clinical  Evaliution  of  Drugs"  does  set 
forth  recommendations  for  subgroup 
enrollment.  The  guideline  states  that 
sponsore  are  expected  to  enroll  a  full 
range  of  patients  in  their  studies;  cany 
out  appropriate  analyses  to  evaluate 
potential  subset  differences  in  the 
patients  they  have  studied;  study 
possible  pharmacokinetic  diffierences  in 
patient  subsets;  and  carry  out  targeted 
studies  to  look  for  subset 
pharmacodynamic  diffnwnces  that  are 
especially  probable,  that  are  suggested 
by  existing  data,  or  that  would  be 
particularly  important  if  present.  In 
general,  the  patients  included  in  clinical 
studies  shoiud  reflect  the  popidation 
that  will  receive  the  drug -when  it  is 
marketed.  Although  it  may  be 
reasonable  to  exclude  certain  patients  at 
early  stages  because  of  characteristics 
that  might  make  evaluation  of  therapy 
more  difficult  (e.g..  patients  on 
concomitant  therapy),  such  exclusion 
should  be  abandoned  as  soon  as 
possible  in  later  development  so  that 
possible  drug-drug  and  drug-disease 
interactions  can  be  detected.  The 
guideline  also  describes  specific 
guidance  for  gender-related  studies.  The 
"Giudeline  for  the  Study  of  Drugs  Likely 
to  be  Used  in  the  Elderly"  likewise 
provides  specific  guidance  for  age- 
related  studies  in  the  elderly. 

11.  A  munber  of  comments  requested 
that  FDA  provide  definitions  for 
subgroups.  Two  comments  requested  a 
definition  for  the  age  categories  to  avoid 
the  potentitd  need  to  rewoik  existing 
data.  One  of  the  comments  suggested 
that  FDA  consider  the  following 
subgroups  for  the  {>ediatric  population: 
Newborns  (birth  to  3  months),  infents  (3 
months  to  2  years),  children  (2  to  12 
yean)  and  adolescents  (12  to  18  years). 
The  comment  requested  that  FDA 
require  that  all  available  safety, 
pharmacokinetic,  and  efficacy  data  be 
presented  for  each  of  these  subgroups. 
One  comment  requested  that  FDA 
define  subpopulations  of  women.  The 
comment  indicated  that  safety, 
pharmacokinetic,  and  efficacy  data  for 
pregnant  women  should  be  presented 


separately  from  data  for  women  who  are 
not  pregnant.  Two  comments  requested 
that  FDA  define  categories  for  race.  One 
of  the  comments  noted  that  it  may  be 
somewhat  problematic  to  implement  the 
proposal  because  race  descriptions  used 
in  the  United  States  may  not  be 
appropriate  in  other  countries. 

In  its  final  rule  on  the  revision  of  the 
pediatric  use  subsection  in  labeling  (59 
FR  64240.  December  13. 1994),  FDA 
offered  the  following  guidance  for 
defining  the  (>ediatric  population:  (1) 
Birth  to  1  month  (neonates),  (2)  1  month 
to  2  years  of  age  (infants),  (3)  2  years  to 
12  years  (children),  and  (4)  12  yeare  to 
16  years  (adolescents).  Where  possible, 
data  should  be  analyzed  according  to 
these  groups.  Alternatively,  it  usually 
would  not  be  necessary  to  establish  a 
drug  product's  effectiveness  in  each 
group.  On  the  other  hand,  it  may  be 
important  to  have  some 
pharmacokinetic  information  in  each 
.  group,  especially  the  younger  age 
groups,  to  guide  dosing  and  additional 
information,  such  as  a  specific  study  in 
neonates,  to  establish  safety. 

In  the  final  rule  on  geriatric  labeling 
(62  FR  45313  at  45316,  August  27. 
1997).  the  agency  defined  "elderly"  as 
persons  aged  65  years  and  over.  FDA 
recommends  that  sponsors  use  this 
definition  for  analysis  of  data  for  the 
elderly  population. 

FDA  declines  to  define 
subpopidations  of  women  because  it  is 
not  necessary.  Usually,  pregnant  women 
would  only  participate  in  clinical  trials 
intended  specifically  to  study  drug 
effiects  during  pregnancy.  The  data 
generated  from  such  trials  would, 
therefore,  reflect  use  in  this 
subpopulation  of  women. 

FDA  also  does  not  believe  it  necessary 
to  define  specific  racial  categories  in 
this  rule  because  drug  sponsors  have 
been  very  successful  thus  far  in 
identifying  the  relevant  racial  categories 
to  help  them  examine  safety  and 
efficacy  profiles  of  drugs  in  relation  to 
race  and  to  identify  potential  metabolic 
differences  in  accordance  with  race  that 
could  have  important  biomedical 
implications.  Because  of  the  diversity  of 
the  U.S.  population,  the  changing  racial 
composition  of  the  population,  and  the 
sensitivities  of  categorizing  individuals 
according  to  race,  FT)A  recommends 
that  sponsors  use  the  approach  common 
in  such  efforts  to  capture  demographic 
data,  by  asking  subjects  in  clinical  trials 
to  identify  their  racial  group.  If  they 
desire,  sponsors  may  use  the  categories 
and  definitions  offered  in  The  Office  of 
Management  and  Budget  (OMB) 
Directive  No.  15.  which  currently 
identifies  the  following  racial  groups: 
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American  Indian  or  AJaskan  Native: 
A  persmi  having  origins  in  any  of  the 
original  peoples  of  North  America. 

Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East.  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
Qiina,  India.  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

Black:  A  person  having  origins  in  any 
of  the  black  racial  eroups  of  Africa. 

White:  A  person  tiaving  origins  in  any 
of  the  original  peoples  of  Europe.  North 
Africa,  or  the  Middle  East. 

Many  subjects  may  choose  to  identify 
their  race  as  Hispanic,  which  can 
include  a  person  of  Mexican,  Puerto 
Rican.  Cuban,  Central  or  South 
American  or  other  Spanish  cultiu«  or 
origin,  regardless  of  race.  Technically, 
however,  the  term  "Hispanic"  is  used  to 
describe  an  ethnic,  rather  than  a  racial, 
group.* 

12.  One  comment  requested  that  FDA 
ensure  that  the  proposal  is  consistent 
with  International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
initiatives,  in  particular.  Topic  E3: 
Structure  and  Content  of  CUnical 
Reports.  The  comment  noted  that  such 
consistency  is  important  for  global 
harmonization. 

FDA  notes  that  the  final  rule  is 
consistent  with  ICH  initiatives.  In  the 
Federal  Register  of  July  17, 1996  (61  FR 
37320).  FDA  issued  an  ICH  guideline 
entitled  "E3  Structure  and  Content  of 
Clinical  Study  Reports."  This  guideline 
recommends  that  an  individual  clinical 
study  report  describe  demographic 
characteristics  of  the  study  population 
and,  where  the  study  is  large  enough  to 
permit  this,  present  data  for 
demographic  and  other  subgroups  (e.g., 
renal  or  hepatic  function)  so  that 
;>ossible  differences  in  efficacy  or  safety 
can  be  identified.  The  guideline  also 
notes  that  subgroup  responses  usually 
should  be  examined  in  the  larger  data 
base  used  in  the  overall  analysis.  This 
is  the  only  ICH  guideline  to  date  that 
contains  information  relevant  to  this 
final  rule. 

13.  One  comment  requested  that  FDA 
describe  how  the  proposal  will  be 
implemented.  The  comment  suggested 
that  it  be  implemented  on  an 
incremental  basis,  especially  with 
regard  to  the  required  changes  in 
content  and  format  of  submissions  and 
the  required  updates.  The  comment 
noted  that  it  is  important  to  publicize 


■  OMB  has  propoMd  adding  the  ethnic  category 
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the  timing  and  effective  date  of  the  rule 
prior  to  enforcement  Otherwise,  the 
comment  contended,  it  could  cause  an 
enormous  burden  and  expense  to 
sponsors  and  manufacturers.  The 
comment  also  requested  that  FDA  state 
its  position  on  the  subject  of 
retroactivity,  i.e.,  when  the  agency 
would  require  reports  to  be  chanj^  and 
how  much  advance  notice  the  agency 
would  give. 

FDA  IS  requiring  that  this  final  rule 
become  effective  on  August  10, 1998. 
All  IND  annual  reports  and  NDA 
applications  submitted  to  the  agency  on 
or  after  the  effisctive  date  must  be  in  the 
format  specified  in  the  final  rule.  FDA 
beUeves  that  this  period  of  time  is 
sufficient  for  preparation  of  these 
documents  because  the  final  rule  does 
not  change  information-gathering 
methods  nor  does  it  require  sponsors  to 
conduct  additional  studies  or  collect 
additional  data.  The  final  rule  codifies 
expectations  that  the  agency  has 
described  in  previous  guidance 
regarding  the  presentation  of  data 
already  collected. 

14.  One  comment  suggested  that  FDA 
consider  sponsorship  of  an  educational 
forum  such  as  a  worlcshop  or  an 
interactive  telecast  (e.g.,  FDA/Food  and 
Drug  Law  Institute  telecast)  to  inform 
sponsors  of  the  new  regulations. 

At  present,  FDA  is  not  planning  a 
workshop  or  interactive  telecast  on  this 
subject,  but  may  consider  sponsoring 
one  if  sufficient  interest  exists.  FDA  will 
make  information  regarding  this  rule 
available  on  its  World  Wide  Web  site  at 
http://www.fda.gov/cder/guidance.htm. 
Interested  persons  may  submit  requests 
for  a  workshop  or  interactive  telecast  to 
the  Dockets  Management  Branch 
(address  above)  under  E)ocket  No.  95N- 
0010. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  will  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  under  the  Paperworie 
Reduction  Act  of  1995  (the  PRA  of  1995) 
(44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  required  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  . 
each  collection  of  information. 

Title:  Presentation  of  Safety  and 
Effectiveness  Data  for  Certain  Subgroups 
of  the  Population  in  Investigational  New 
Drug  Application  Reports  and  New  Drug 
Applications. 

Description:  This  final  rule  amends 
the  new  drug  application  format  and 
content  regulations  to  require  the 
presentation  of  effectiveness  and  safety 
data  for  important  demographic 
subgroups,  specifically  gender,  age,  and 
racial  subgroups  and,  when  appropriate, 
other  sub^ups  of  the  population  of 
patients  being  treated,  such  as  patients 
with  renal  fisilure  or  patients  with 
different  severity  levels  of  the  disease. 
The  final  rule  also  amends  FDA's 
regulations  pertaining  to  IND's  to 
require  sponsors  to  tabulate  in  their 
annual  reports  the  nimibers  of  subjects 
enrolled  to  date  in  clinical  studies  for 
drug  and  biological  products  according 
to  age  group,  gender,  and  race.  This 
action  is  intended  to  alert  sponsors  as 
early  as  possible  to  potential 
demographic  deficiencies  in  enrollment 
that  could  lead  to  avoidable  deficiencies 
later  in  the  NDA  submission. 

This  rule  does  not  addrcws  the 
requirements  for  the  conduct  of  clinical 
studies  and  does  not  require  sponsors  to 
conduct  additional  studiies  or  collect 
additional  data.  It  also  does  not  require 
the  inclusion  of  a  particular  number  of 
individuals  from  specific  subgroups  in 
any  study  or  overall.  The  rule  refers 
only  to  the  presentation  of  data  already 
collected. 

The  data  required  to  be  presented 
under  this  final  rule  will  assist  the 
sponsor  and  the  agency  in  monitoring 
the  enrollment  in  clinical  drug  trials  of 
subjects  representing  various  subgroups 
of  the  population  expected  to  use  the 
drug4pnce  it  is  approved  and  marketed. 
The  data  also  will  help  the  sponsor  and 
the  agency  to  evaluate  the  safety  and 
efficacy  profiles  of  drugs  for  various 
subgroups. 

Descnption  of  Respondents: 
Businesses,  nonprofit  institutions,  small 
businesses. 

Although  the  pro{K>sed  rule  of 
September  8, 1995  (60  FR  46794), 
provided  a  90-day  comment  period 
under  the  PRA  of  1980.  FDA  is 
providing  an  additional  opportunity  for 
public  comment  under  the  PRA  of  1995, 
which  became  effective  after  the 
publication  of  the  proposed  rule  and 
applies  to  this  final  rule.  Therefore,  FDA 
now  invites  comments  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 


the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 


information  technolmy.  Individuals  and 
uiganizations  may  suranit  comments  on 
the  information  collection  provisions  of 
this  final  rule  by  April  13. 1998. 
Comments  should  be  directed  to  the 
Dockets  Management  Branch  (address 
above). 

At  the  close  of  the  60-day  comment 
period.  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review  and  approval.  FDA  will  publish 
a  notice  in  the  Federal  Register  when 


the  information  collection  provisions 
are  submitted  to  OMB,  and  an 
opportimity  for  public  comment  to  OMB 
will  be  provided  at  that  time.  Prior  to 
the  effective  date  of  this  final  rule,  FDA 
will  publish  a  notice  in  the  Federal 
Register  of  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
cxurently  valid  OMB  control  number. 


Table  1.— Estimated  Additional  Annual  Reporting  Burden' 


21  CFR  Section 


312.33(a)(2) 
312.33(a)(2) 
314.50(d)(5) 
Total 


Anuual  No.  ot  Respondents 


1,616  (noncommercial)^ 
362         (commerciaO 
50 


Annual 
Freqtiency 


AverauM  Burden  per 
Respons 


2  hours 

8  hours 

40  hours 


Annual  Hours 


3,232 
2,896 
2.000 
8.128 


'pwre  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatioo. 
«J^2L?!IP***®*  °'  ^  *'^**'  ?  co^nwrcia'  «udy  under  an  IND  is  conducted  by  a  sponsor  that  is  in  the  process  of  devetootng  a  druo  to 
i^t^^^S^!!!!I!2!!^  J!^"^!!^^  *"  "^^  »  «P««»^.  aeneraSy.  by  government  agencies  or  acad^k:  in^itu- 

S22^h2^™*^iS2?^.^S2HS?**'2!^.?5!*^  the  Aug.  The  agency  or  institution  does  not  own  marketing  rights  for  the  dmg  nor  is  it  intended 
mat  the  marketing  rights  holder  wil  submit  the  results  for  marl(etii^  approval. 


For  the  amendments  to  §  312.33(a)(2), 
the  estimates  are  based  on  the  average 
number  of  IND  annual  reports  that  FDA 
receives  annually.  For  the  amendments 
to  §  314.50(d)(5)(v)  and  (d)(5)(vi)(a),  the 
estimates  are  based  on  the  average 
nimiber  of  NDA's  FDA  receives 
aimually  that  do  not  currently  include 
the  information  that  would  be  required 
by  the  final  rule.  An  average  of  100 
iNHSA's  are  submitted  to  FDA  annually. 
As  indicated  elsewhere  in  the  final  rule, 
in  half  of  the  cases  that  FDA  and  GAO 
examined,  the  information  that  would 
now  be  required  is  currently  being 
presented  and  analyzed,  so  the 
additional  cost  imposed  by  the  rule  has 
been  calculated  only  for  the  50 
remaining  NDA's.  In  addition,  the 
agency  expects  that  for  the  most  part,  a 
tabular  presentation  of  descriptive 
statistics,  such  as  the  mean  change  in  a 
p§rameter  for  a  particular  subgroup,  will 
be  sufficient.  Only  occasionally  will  it 
be  necessary  to  do  more  substantive 
analysis,  when  the  descriptive  statistics 
suggest  a  significant  difference. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Chder  12866 
and  the  R^ulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic^ 


environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  ELaal  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  set  forth  in  Exe^tive  Order 
12866.  The  final  rule  does  not  require  a 
change  in  the  studies  a  drug 
manufacturer  needs  to  conduct  or 
impose  any  requirements  on  the 
conduct  of  those  studies.  It  requires, 
only  a  presentation  of  data  already 
collected.  In  addition,  the  final  rule  is 
not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866  and 
so  is  not  subject  to  review  under  the 
Executive  Order. 

The  final  rule  amends  IND  regulations 
to  enable  drug  sponsors  and  FDA  to 
monitor  the  extent  to  which  patient 
populations  that  are  likely  to  receive  the 
drug  once  it  is  approved  are  being 
enrolled  and  studied.  The  final  rule 
artiends  §  312.33(a)(2)  to  require  that  the 
IND  annual  report  include  the  number 
of  subjects  entered  into  the  study 
"tabtilated  by  age  group,  gender,  and 
race."  The  rule  does  not  require  any 
analysis  of  collected  data  for  the  IND 
annual  report. 

The  rule  also  amends  NDA 
regulations  at  §  314.50(d)(5)(v)  and 
(d)(5)(vi)  to  clearly  define  in  the  format 
and  content  regulations  the  requirement 
to  present  effectiveness  and  safety  data 
for  important  demographic  subgroups 
including  age  group,  gender,  race,  and 
when  appropriate,  other  subgroups  of 
the  population  of  patients  to  be  treated. 


The  rule  refers  only  to  the  presentation 
of  data  already  collected  and  codifies 
recommendations  that  FDA  has  made  in 
previous  guidance. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Since  the  rule  will  not  impose 
significant  costs  on  any  affected  firm,  it 
will  therefore  not  impose  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  Subjects 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  312  and  314  are 
amended  as  follows: 
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PART  312— mVESHQATIONAL  NEW 
DRUG  APPLICATION 

1.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  331.  351,  352. 
353.  355.  356.  357.  371;  42  U.S.C.  262. 

2.  Section  312.33  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1312.33    Annual  reports. 

•        *        •         *        * 

(a)*     '    • 

(2)  The  total  number  of  subjects 
initially  planned  for  inclusion  in  the 
study;  the  number  entered  into  the 
study  to  date,  tabulated  by  age  group, 
gender,  and  race;  the  number  whose 
participation  in  the  study  was 
completed  as  planned;  and  the  number 
who  dropped  out  of  the  study  for  any 
reason. 


PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

3.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352.  . 
353.  355.  356.  357.  371.  374.  379e. 

4.  Section  314.50  is  amended  by 
revising  the  second  sentence  and  adding 
two  new  sentences  after  the  second 
sentence  in  paragraph  (d)(5)(v).  and  by 
adding  two  new  sentences  after  ihe  first 
sentence  in  paragraph  (d)(5)(vi)(o)  to 
read  as  follows: 

f314.S0    Content  and  fonnet  of  an 


(d)*     *     • 

(5)*     •     • 

(v)  *     *     *  Evidence  is  also  required 
to  support  the  dosage  and 
administration  section  of  the  labeling, 
including  support  for  the  dosage  and 
dose  interval  recommended.  The 
effectiveness  date  shall  be  presented  by 
gender,  age.  and  racial  subgroups  and 
shall  identify  any  modifications  of  dose 
or  dose  interval  needed  for  specific 
subgroups.  Effectiveness  data  from  other 
subgroups  of  the  population  of  f>atients 
treated,  when  appropriate,  such  as 
patients  with  renal  failure  or  patients 
with  different  levels  of  severity  of  the 
disease,  also  shall  be  presented. 

(vi)  •     •     • 

(a)  •     •     *  The  safety  data  shall  be 
presented  by  gender,  age.  and  racial 
subgroups.  When  appropriate,  safety 
data  from  other  subgroups  of  the 
population  of  [>atients  treated  also  shall 
be  presented,  such  as  for  patients  with 


renal  failure  or  patients  with  diffierent 
levels  of  severity  of  the  disease.  *     * 

•        •        •        •        • 

Dated:  February  2. 1998. 
Williaa  B.  Schuhz. 

Deputy  Commisioner  for  Policy. 

IFR  Doc.  96-3422  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Monensin 

AOBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  appUcations  (NADA's)  filed 
by  Elanco  Animal  Health,  Division  of 
Eli  Lilly  ft  Co.  The  supplemental 
NADA's  provide  for  transferring  the 
data  and  information  in  one  NADA  into 
another  and  withdrawing  approval  of 
the  vacated  NADA.  The  NADA's 
provide  for  use  of  monensin  Type  A 
medicated  articles  to  make  a  fiw^oice 
Type  C  medicated  feed/mineral  granules 
for  pastured  cattle  for  increased  rate  of 
weight  gain. 

EFFECTIVE  DATE:  February  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  G.  Arnold.  Center  for  Veterinary 
Medicine  (HFV-142).  Food  and  E)rug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-1674. 
SUPPtXMENTARY  INFORMATION:  Elanco 
Animal  Health.  Division  of  Eli  Lilly  ft 
Co..  Lilly  Corporate  Center. 
Indianapolis.  IN  46285.  is  the  sponsor  of 
NADA's  95-735  and  119-823.  both  of 
which  provide  for  use  of  a  monensin 
Type  A  medicated  article  to  make  a 
monensin  Type  C  medicated  feed/free-   . 
choice  mineral  granules  containing  810 
milligrams  monensin  per  pound  (1,620 
grams  monensin  per  ton)  to  be  fed  fi^ee- 
choice  to  pasture  cattle  (slaughter, 
stocker,  fcwder.  and  dairy  and  beef 
replacement  heifers)  for  increased  rate 
of  weight  gain  (see  21  CFR  520.1448b 
and  558.355(f)(3)(x)). 

Elanco  Animal  Health.  Division  of  Eli 
Lilly  ft  Co.  filed  supplemental  NADA's 
that  provide  for  combining  data  and 
information  in  NADA  119-823  into 
NADA  95-735  and  withdrawing 
approval  of  NADA  119-823. 
Supplemental  NADA  95-735  is 


approved  as  of  November  3, 1997,  and 
the  regulations  are  amended  in  part  520 
(21  CFR  pert  520)  by  removing 
§  520.1448b  to  reflect  the  approval. 

Approval  of  the  supplemental  NADA 
95-735  or  withdrawal  of  approval  of 
NADA  119-823  does  not  require  a 
freedom  of  information  summary 
because  the  actions  concern  a  change  in 
status  of  existing  applications  and  do 
not  change  the  conditions  of  use  of  the 
products.  This  change  does  not  aff^ect 
theproduct's  safety  or  effectiveness. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  and  (g)  that  these 
actions  are  of  a  type  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Liat  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b. 

|S20.1448b    (Removed] 

2.  Section  520.1448b  Monensin- 
mineral  gmnules  is  removed. 

Dated:  January  22. 1998. 
Andrew  J.  Beaulieau, 

Acting  Dirci.  tor,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

IFR  Doc.  98-3355  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE      . 

Drug  Enforcement  Admlnistiation 

21  CFR  Part  1308 

[DEAN0.173F1 

Schedules  of  Controlled  SutMtancea: 
Plaoantent  of  SibutramirM  Into 
SchadulalV 

AOBCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTKM:  Final  rule. 

summary:  With  the  issuance  of  this  final 
rule,  the  Acting  Deputy  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA)  places  the  substance, 


sibutramine,  including  its  salts  and 
optical  isomers,  into  Schedule  IV  of  the 
Controlled  Substances  Act  (CSA).  As  a 
result  of  this  rule,  the  regulatory 
controls  and  criminal  sanctions  of 
Schedule  IV  will  be  applicable  to  the 
manufacture,  distribution,  importation 
and  exportation  of  sibutramine  and 
products  containing  sibutramine. 
EFFECTIVE  DATE:  February  11, 1998. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 
SUPPLEMENTARY  INFORMATION:    . 
Sibutramine  is  an  amphetamine 
analogue  pharmacologically  similar  to 
other  anorectic  agents  that  produce 
central  nervous  system  stimulation  and 
amphetamine-like  effects  in  humans 
and  animals.  Sibutramine  hydrochloride 
will  be  marketed  imder  the  trade  name 
of  Meridia  as  an  oral  anorectic  for  the 
long-term  management  of  obesity. 

Tne  Acting  Deputy  Administrator  of 
the  DEA  received  a  letter  dated 
November  12, 1997,  from  the  Acting 
Assistant  Secretary  of  Health,  on  behalf 
of  the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS), 
recommending  that  the  substance, 
sibutramine,  and  its  salts  and  isomers, 
be  placed  into  Schedule  IV  of  the  CSA 
(21  U.S.C.  801  et  seq.}.  Encloded  with 
the  letter  from  the  Assistant  Secretary 
was  a  dociunent  prepared  by  the  Food 
and  Drug  Administration  (FT)A)  entitled 
"Basis  for  the  Recommendation  for 
Control  of  Sibutramine  and  its  Salts  in 
Schedule  IV  of  the  Controlled 
Substances  Act  (CSA)."  The  document 
contained  a  review  of  the  factors  which 
the  CSA  requires  the  Secretary  to 
consider  [21  U.S.C.  811(b)]  and  the 
summarized  recommendations 
regarding  the  placement  of  sibutramine 
into  Schedule  IV  of  the  CSA.  The  Acting 
Deputy  Administrator  of  the  DEA,  in  a 
December  8, 1997,  Federal  Register 
notice  (62  FR  64526),  proposed 
placement  of  sibutramine  into  Schedule 
IV  of  the  CSA.  The  notice  provided  an 
opportunity  for  all  interested  persons  to 
submit  their  comments,  objections,  or 
requests  for  hearing  in  writing  to  be 
received  by  the  DEA  on  or  before 
January  7, 1998.  The  DEA  received  no 
comments,  objections  or  requests  for 
hearing. 

Based  on  the  scientific  and  medical 
evaluation  and  the  recommendation  of 
the  Assistant  Secretary  for  Health,  the 
FDA  New  Drug  Application  (NDA) 
approval  on  November  22,  1997,  and  a 
DEA  review,  the  Acting  Deputy 
Administrator  of  the  DEA,  pursuant  to 


sections  201(a)  and  201(b)  of  the  Act  (21 
U.S.C.  811(a)  and  811(b)),  finds  that: 

(1)  Sibutramine  has  a  low  potential 
for  abuse  relative  to  the  drugs  or  other 
substances  in  Schedule  m. 

(2)  Sibutramine  has  a  cvirrently 
accepted  medical  use  in  treatment  in  the 
United  States. 

(3)  Abuse  of  sibutramine  may  lead  to 
limited  physical  and  psychological 
dependence  relative  to  drugs  or  other 
substances  in  Schedule  m. 

Based  on  these  findings,  the  Acting 
E)eputy  Administrator  of  the  DEA 
concludes  that  sibutramine,  including 
its  salts  and  isomers,  warrants  control  in 
Schedule  IV  of  the  CSA.  In  order  to 
make  sibutramine  pharmaceutical 
products  available  for  medical  use  as 
soon  as  possible,  the  Schedule  IV 
controls  of  sibutramine  will  be  effective 
February  11, 1998.  In  the  event  that  the 
regulations  impose  special  hardships  on 
the  registrants,  the  DEA  will  entertain 
any  justified  request  for  an  extension  of 
time  to  comply  with  the  Schedule  IV 
regulations  regarding  sibutramine.  The 
applicable  regulations  are  as  follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  dispenses, 
imports  or  exports  sibutramine  or  who 
engages  in  research  or  conducts 
instructional  activities  with 
sibutramine,  or  who  proposes  to  engage 
in  such  activities,  must  be  registered  to 
conduct  such  activities  in  accordance 
with  Part  1301  of  Title  21  of  the  Code 
of  Federal  Regulations. 

2.  Security.  Sibutramine  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71,  1301.72  (b), 
(c),  and  (d),  1301.73, 1301.74, 1301.75 
(b)  and  (c)  and  1301.76  of  Title  21  of  the 
Code  of  Federal  Regulations. 

3.  Labeling  and  Packaging.  All  labels 
on  commercial  containers  of,  and  all 
labeling  of,  sibutramine  which  is 
distributed  shall  comply  with  the 
requirements  of  §§  1302.03-1302.07  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

4.  Inventory.  Registrants  possessing 
sibutramine  are  required  to  take 
inventories  pursuant  to  §§  1304.03, 
1304.04  and  1304.11  of  Title  21  of  the 
Code  of  Federal  Regulations. 

5.  Records.  All  registrants  must  keep 
records  pursuant  to  §§  1304.03,  1304.04 
and  1304.21-1304.23  of  Title  21  of  the 
Code  of  Federal  Regulations. 

6.  Prescriptions.  All  prescriptions  for 
sibutramine  are  to  be  issued  pursuant  to 
§§  1306.03-1306.06  and  1306.21- 
1306.26  of  Title  21  of  the  Code  of 
Federal  Regulation. 

7.  Importation  and  Exportation.  All 
importation  and  exportation  of 
sibutramine  shall  be  in  compliance  with 


Part  1312  of  Title  21  of  the  Code  of 
Federal  Regulations. 

8.  Criminal  Liability.  Any  activity 
with  sibutramine  not  authorized  by,  or 
in  violation  of,  the  CSA  or  the 
Controlled  Substances  Import  and 
Export  Act  shall  be  unlawful. 

In  accordance  vn\h  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)],  this  action 
is  a  formal  rulemaking  on  the  record 
after  opportunity  for  a  hearing.  Such 
proceeidings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866.  Section  3(d)(1). 

The  Acting  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)].  has 
reviewed  this  final  rule  and.  by 
approving  it,  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small-business 
entities.  Sibutramine  is  a  new  drug  in 
the  United  States;  recent  approval  of  the 
product  and  its  labeling  by  the  FDA  will 
allow  it  to  be  marketed  once  it  is  placed 
into  Schedule  IV  of  the  CSA.  This  final 
rule,  will  allow  these  entities  to  have 
access  to  a  new  pharmaceutical  product. 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
goverrunents.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 
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whether  the  services  are  related  to  the 
admission. 

•  The  second  phase,  which  was 
effective  on  January  1. 1991.  and  is 

ongoing,  includes  diagnostic  services 
(including  clinical  diagnostic  laboratory 
tests)  that  are  furnished  during  the  3 
days  immediately  preceding  the  date  of 
admission. 

•  The  third  phase,  which  was 
effective  October  1, 1991,  and  is 
ongoing,  includes  other  services  related 
to  the  inpatient  admission  that  are 
furnished  during  the  3  days 
immediately  preceding  the  date  of 
admission. 

On  January  12, 1994,  we  published  an 
interim  final  rule  with  comment  period 
(59  FR 1654)  implementing  section  4003 
of  Pub.  L.  101-508.  To  implement  this 
provision,  we  revised  the  regulations  at 
42  CFR  412.2(c)  for  prospective 

Eayment  hospitals  and  §  413.40(c)(2)  for 
ospitals  excluded  from  the  prospective 
payment  system.  At  the  time  of 
publication  of  the  interim  final  rule,  the 
3-day  payment  window  applied  to 
hospitals  under  the  prospective 

Eayment  system  as  well  as  to  excluded 
ospitals. 

Smce  publication  of  the  interim  final 
rule,  section  1886(a)(4)  was  further 
amended  by  section  110  of  the  Social 
Security  Act  Amendments  of  1994  (Pub. 
L.  103-432).  That  amendment  revised 
the  payment  window  for  hospitals 
excluded  from  the  prospective  payment 
system  to  include  only  those  services 
furnished  during  the  1  day  (not  3  days) 
before  a  patient's  hospital  admission.  In 
the  September  1, 1995  final  rule 
containing  changes  to  the  hospital 
inpatient  prospective  payment  system, 
we  revised  §  413.40(c)(2)  of  the 
regulations  to  provide  for  the  1-day 
payment  window  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system  (60  FR 
45840).  We  also  noted  that  the  term 
"day"  refers  to  the  calendar  day 
immediately  preceding  the  date  of 
admission,  not  the  24-hour  time  period 
that  immediately  precedes  the  hour  of 
admission.  (In  this  document,  we  will 
continue  to  refer  to  the  provision  as  the 
"3-day  payment  window"  with  the 
understanding  that,  for  excluded 
hospitals,  the  applicable  period  of  the 
window  is  1  day,  not  3.) 

n.  Provisions  of  the  Interim  Rule  With 
Comment  Period 

In  the  January  12, 1994  interim  final 
rule  with  comment  period,  we  specified 
that  payment  for  inpatient  operating 
costs  includes  certain  preadmission- 
services  furnished  by  the  hospital  or  by 
an  entity  wholly  owned  or  operated  by 
the  hospital  to  Uie  patient  during  the  3 


days  immediately  preceding  the  date  of 
the  patient's  admission.  We  revised 
§§  412.2(c)(5)  and  413.40(c)(2)  to 
provide  that  a  hospital  is  considered  the 
sole  operator  of  an  entity  if  the  hospital 
has  exclusive  responsibility  for 
conducting  or  overseeing  the  entity's 
routine  operations,  regardless  of 
whether  die  hospital  dso  has 
poUcymaking  authority  over  the  entity. 
In  addition,  we  stated  that  ambulance 
services  are  excluded  from 
preadmission  services  subject  to  the 
payment  window.  Finally,  in 
§§412.2(c)(5)(ii)  and  413.40(c)(2)(ii),  we 
defined  "services  related  to  the 
admission"  as  those  non  diagnostic 
services  that  are  furnished  in 
connection  with  the  principal  diagnosis 
assigned  to  the  inpatient  admission.  We 
specifically  invited  comment  on  several 
other  approaches  to  defining  "services 
related  to  the  admission."  We  suggested 
the  following  four  alternatives: 

•  Presume  that  all  services  provided 
during  the  3  days  before  admission  are 
related. 

•  Presume  that  certain  services  are 
never  related  to  the  admission,  for 
example,  chronic  maintenance  dialysis. 

•  I)evelop  an  inclusive  list  of  services 
that  are  medically  related,  against  which 
all  claims  could  be  electronically 
screened. 

•  Define  services  related  to  the 
principal  diagnosis  to  include  any 
services  that  fell  within  the  same  major 
dia^ostic  category  (ME>C). 

m.  Discussion  of  Public  Comments 

We  received  11  comments  in  response 
to  the  interim  final  rule  published  on 
January  12, 1994.  The  majority  of  the 
comments  we  received  responded  to  our 
definition  of  services  related  to  the 
inpatient  admission  and,  thus,  subject  to 
the  payment  window.  We  received  four 
comments  in  support  of  our 
determination  that  ambulance  services 
are  not  subject  to  the  payment  window, 
even  when  furnished  during  the 

Ereadmission  period  by  the  admitting 
ospital  or  by  an  entity  that  it  wholly 
owns  or  operates.  One  commenter 
expressed  agreement  with  our  statement 
that  ambulance  services  are  distinct 
from  the  type  of  hospital  services  that 
Congress  designed  the  payment  window 
provision  to  address.  Ail  four 
commenters  stated  that  many  hospitals 
that  operate  ambulance  services  do  so  at 
a  financial  loss,  and  that  hospitals 
continue  to  furnish  the  ambulance 
services  primarily  as  a  means  of 
ensuring  access  to  hospital  care  for 
individuals  who  otherwise  would  be 
unable  to  reach  hospitals.  According  to 
the  commenters,  subjecting  hospitals 
that  operate  ambulance  services  to  still 


greater  fiscal  constraints  under  the 
payment  window  provision  could  have 
a  major  adverse  impact  on  their 
availability,  particularly  in  remote  rural 
areas.  We  also  received  several 
comments  suggesting  that  there  are 
other  services  that  should  always  be 
excluded  from  the  payment  window. 

Comment:  We  received  three 
comments  that  questioned  whether  the 
3-day  payment  window  provision  was 
intended  to  apply  to  home  health 
services.  One  national  organization 
made  the  point  that  home  health 
agencies  should  be  exempt  from  these 
provisions  on  much  the  same  basis  that 
ambulance  services  are.  That  is,  honie 
health  services  were  never  included  in 
the  hospital  inpatient  payment. 
Therefore,  they  could  not  be  part  of  the 
services  that  hospitals  have  sought  to 
unbundle  in  order  to  maximize 
payment. 

Two  commenters  believed  that  it  is 
imfair  to  single  out  hospital-based  home 
health  agencies  for  this  provision  while 
independent  agencies  would  be  exempt. 
The  commenters  also  beUeved  that  it 
would  be  difficult  to  determine  if  the 
condition  for  which  the  home  health 
agency  provided  treatment  is  related  to   ' 
the  admitting  diagnosis  and  that  home 
health  agencies  would  not  know  at  the 
time  they  provided  a  service  that  it 
would  be  subject  to  the  payment 
window.  They  pointed  out  that  home 
health  agencies  have  separate  provider 
numbers  and  that  their  bills  are 
processed  by  regional  fiscal 
intermediaries;  accordingly,  including 
home  health  services  on  the  p>ayment 
window  would  greatiy  increase 
administrative  burden  on  both  the 
provider  and  the  fiscal  intermediaries. 

Response:  We  agree  with  the 
commenters  that  home  health  services 
are  distinct  irom  the  types  of  services 
that  Congress  intended  to  address  in  the 
payment  window  provision.  The  House 
Budget  Committee  Report 
accompanying  the  payment  window 
legislation  explained  that  the 
underlying  objective  of  this  provision  is 
"*   *  *  to  curb  further  unbimdling 
which  has  occurred  since  the 
introduction  of  the  DRG  payment 
system.  •  •  •  "  (H.R  Budget  Committee 
Report  No.  881. 101st  Cong..  2d  Sess. 
250  (1990).)  That  report  further  states 
that  the  services  included  in  the 
window  are  not  separately  reimbursable  ' 
under  Part  B.  Home  health  services  are 
generally  covered  under  Part  A  and, 
thus,  generally  are  not  paid  under  Part 
B.  Therefore,  we  are  clarifying  that 
services  provided  by  home  health 
agencies  are  excluded  from  the  payment 
window  provisions.  In  addition,  we  are 
clariiying  that  this  exclusion  extends  to 
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other  services  provided  under  Part  A, 
that  is.  services  furnished  by  skilled 
nursing  facilities  and  hospices.  We  have 
revised  the  regulations  at  §§  412.2(c)(5) 
and  413.40(c)(2)  to  reflect  this  policy. 
We  note  that  diagnostic  services 
provided  by  these  facilities  that  would 
be  payable  under  Part  B  are  subject  to 
the  window. 

Comment:  Three  commenters 
requested  that  maintenance  renal 
dialysis  not  be  subject  to  the  payment 
window.  These  commenters  noted  that 
patients  must  have  dialysis  on  an 
ongoing  basis.  Because  most  patients 
receive  dialysis  three  times  a  week,  for 
any  hospitalization,  the  patient  will 
have  at  least  one  dialysis  treatment 
falling  in  the  payment  window  period. 
Regardless  of  the  reason  for  the 
hospitalization,  the  patient  would  have 
received  the  dialysis  treatment. 

One  of  the  commenters  expressed  the 
opinion  that  inclusion  of  dialysis 
services  in  the  payment  window 
provision  would  increase  administrative 
costs  for  hospital-owned  dialysis  units 
because,  prior  to  billing,  they  would 
have  to  research  the  diagnosis  involved 
in  every  hospitalization  And  decide 
whether  or  not  it  is  "related  to  dialysis." 
The  commenter  stated  that,  in  such 
cases,  dialysis  units  might  seek  payment 
or  credit  from  the  hospital  rather  than 
from  Medicare,  and  that  this  would 
disrupt  billing  patterns  and  subject 
hospital-owned  units  to  still  greater 
fiscal  constraints  in  the  form  of  further 
administrative  costs.  Another 
commenter  believes  that  excluding  all 
outpatient  chronic  maintenance  dialysis 
treatments  would  be  easy  to  implement 
and  administer.  A  simple  directive 
could  be  issued  to  all  Medicare 
contractors  with  instructions  that 
dialysis  services  are  not  subject  to  the 
payment  window  provision. 

nesponse:  We  agree  with  the 
conunenters  that  outpatient  chronic 
renal  dialysis  services  are  distinct  from 
the  type  of  hospital  services  that 
Congress  designed  the  payment  window 
provision  to  address.  Maintenance 
dialysis  must  be  provided  to  patients  on 
a  scheduled  basis  as  long  as  they  suflier 
from  end-stage  renal  disease.  Thus,  it  is 
not  an  inpatient  service  that  hospitals 
have  attempted  to  move  outside  the 
inpatient  stay  and  corresponding 
hospital  prospective  payment. 
Therefore,  in  this  rule,  we  are  revising 
SS  412.2(c)  and  413.40(c)  to  exclude 
maintenance  renal  dialysis  services 
from  the  preadmission  services  that  are 
subject  to  the  payment  window. 

Comment:  Only  one  commenter 
responded  to  oiu*  reouest  for  comment 
on  different  approaoies  to  defining 
"services  related  to  the  inpatient 


admission."  The  commenter  suggested 
that  one  possible  approach  would  be  to' 
deHne  certain  preadmission  services 
that  are  never  considered  to  be  related 
to  the  admission.  The  commenter 
provided  the  following  list  of 
preadmission  services  (in  addition  to 
maintenance  renal  dialysis)  that  should 
always  be  considered  not  related  to  the 
subsequent  admission: 

•  Outpatient  chemotherapy. 

•  Blood  transfusions  for  (Tronic 
conditions  (e.g..  hemophilia  and  renal 
failure). 

•  Physical  therapy,  occupational 
therapy,  speech  therapy,  other  types  of 
rehabilitative  therapy,  and  respiratory 
therapy  for  chronic  or  long-term  care 
conditions. 

•  Radiation  therapy. 

In  addition,  the  commenter  believed 
that  any  diagnostic  tests  associated  with 
these  services  should  also  be  excluded 
&t>m  the  window. 

Response:  We  agree  %vith  the 
commenter  that  certain  services  should 
not  be  subject  to  the  provisions  of  the 
payment  window.  As  noted  above,  we 
have  determined  that  Part  A  services 
(such  as  home  health,  hospice,  and 
skilled  nursing  facility  services), 
ambulance  services,  and  chronic 
maintenance  renal  dialysis  should  be 
excluded  frt>m  the  payment  window. 

With  regard  to  the  additional  services 
requested  by  the  commenter  to  be  added 
to  that  list,  we  are  not  persuaded  that 
these  services  should  be  excluded  fit)m 
the  payment  window.  Outpatient 
chemotherapy  and  radiation  therapy  are 
time-limited  treatments  for  specific 
medical  conditions.  This  is  also  true  of 
the  rehabilitation  services  listed  by  the 
commenter.  We  do  not  believe  that 
these  services  fall  into  the  same  category 
as  maintenance  dialysis.  We  are  also  not 
convinced  that  blood  transfusions  for 
chronic  conditions  should  be  excluded. 
These  transfusions  are  often  related  to  a 
change  in  condition  or  an  injury;  unlike 
dialysis,  they  are  not  generally  provided 
to  patients  on  a  weekly  schedule. 
Therefore,  we  are  not  adding  any  of 
these  services  to  our  list  of  exclusions. 
We  note  that  we  have  defined  services 
as  being  related  to  the  admission  only 
when  there  is  an  exact  match  between 
the  ICI>-»-CM  diagnosis  code  assigned 
for  both  the  preadmission  services  and 
the  inpatient  stay.  Concerning  the 
request  to  exclude  diagnostic  services 
associated  with  excluded  services,  we 
believe  that  the  statute  requires  that  all 
diagnostic  services  be  included  in  the 
payment  window. 

Comment:  One  commenter  stated  that 
the  hospital  industry  is  making  new 
arrangements  for  the  provision  of  health 
care.  Many  hospitals  are  establishing 


facilities  licensed  as  free-standing 
clinics,  owned  and  operated  under  a 
corporate  umbrella,  with  a  hospital 
responsible  for  conducting  or  overseeing 
the  clinic's  routine  operations.  The 
commenter  requested  that  we  address 
the  difficulty  of  converting  outpatient 
charges  for  preadmission  testing  irom 
the  HCFA-1500  to  the  UB-92  inpatient 
.  hospital  billing  form. 

Response:  We  believe  that  the  ciurent 
procedures  for  billing  Medicare  for 
preadmission  services,  as  set  forth  in 
section  415.6  of  the  Medicare  Hospital 
Manual  (HCFA-Pub.  10).  are  clear. 
When  services  are  furnished  within  the 
3-day  payment  window,  they  are 
included  on  the  Part  A  bill,  the  HCFA- 
1450  (also  known  as  the  UB-92),  for  the 
inpatient  stay.  They  are  not  separately 
billed  under  Part  B.  The  charges, 
revenue  codes,  and  ICD-9-CM 
diagnosis  and  procedure  codes  are  all 
included  on  the  HCFA-1450. 

In  the  context  of  this  comment 
concerning  hospital  arrangements,  we 
would  like  to  address  the  numerous 
telephone  and  written  inquiries  we  have 
received  concerning  the  definition  of  an 
entity  "wholly  owned  or  operated"  by 
the  hospital.  The  inquiries  we  have 
received  include  descriptions  of  various  . 
ownership/operation  arrangements  and 
requests  to  verify  whether  or  not  the  3- 
day  payment  window  applies  to  each 
case.  In  general,  if  a  hospital  has  direct 
ownership  or  control  over  another 
entity's  operations,  then  services 
provided  by  that  other  entity  are  subject 
to  the  3-day  window.  However,  if  a 
third  organization  owns  or  operates  both 
the  hospital  and  the  entity,  then  the 
window  provision  does  not  apply.  The 
following  are  examples  of  how  this 
general  policy  is  applied. 

Arrangement:  A  nospital  owns  a 
physician  clinic  or  a  physician  practice 
that  performs  preadmission  testing  for 
the  hospital. 

Policy:  A  hospital-owned  or  hospital*   . 
operated  physician  clinic  or  practice  is  ' 
subject  to  the  payment  window 
provision.  The  technical  portion  of 
preadmission  diagnostic  services 
performed  by  the  physician  clinic  or 
practice  must  be  included  in  the 
inpatient  bill  and  may  not  be  billed 
separately.  A  physician's  professional 
service  is  not  subject  to  the  window. 

Arrangement:  Hospital  A  owns 
Hospital  B.  which  in  turn  owns  Hospital 
C.  Does  the  payment  window  apply  if 
preadmission  services  are  performed  at 
Hospital  C  and  the  patient  is  admitted 
to  Hospital  A? 

Policy:  Yes.  We  would  consider  that 
Hospital  A  owns  both  Hospital  B  and 
Hospital  C,  and  the  payment  window 
woiild  apply  in  this  situation. 


Arrangement:  Corporation  Z  owns 
Hospitals  A  and  B.  If  Hospital  A 
performs  preadmission  services  and  the 
patient  is  subsequently  admitted  as  an 
inpatient  to  Hospital  B.  are  the  services 
subject  to  the  payment  window? 

PoUcy:  No.  The  payment  window 
does  not  apply  to  situations  in  which 
both  the  admitting  hospital  and  the 
entity  that  furnishes  the  preadmission 
services  are  owned  by  a  third  entity. 
The  payment  window  includes  only 
those  situations  in  which  the  entity 
furnishing  the  preadmission  services  is 
wholly  owned  or  o[>erated  by  the 
admitting  hospital  itself. 

Arrangement:  A  hospital  refers  its 
patient  to  an  independent  laboratory  for 
preadmission  testing  services.  The 
laboratory  does  not  perform  testing  by 
arrangement  with  the  admitting 
hospital.  Are  the  laboratory  services 
subject  to  the  payment  window 
provisions? 

Policy:  No.  The  payment  window 
does  not  apply  to  situations  in  which 
the  admitting  hospital  is  not  the  sole 
owner  or  operator  of  the  entity 
performing  the  preadmission  testing.   * 

Arrangement:  Hospital  A  is  owned  by 
Corporations  Y  and  Z  in  a  joint  venture. 
Corporation  Z  is  the  sole  owner  of 
Hospital  B.  Does  the  payment  window 
apply  when  one  of  these  hospitals 
furnishes  preadmission  services  and  the 
patient  is  admitted  to  the  other  hospital? 

Policy:  No.  As  noted  above,  the 
payment  window  provision  does  not 
apply  to  situations  in  which  both  the 
admitting  hospital  and  the  entity  that 
furnishes  the  preadmission  services  are 
owned  or  operated  by  a  third  entity. 

Arrangement:  A  clinic  is  solely  owned 
by  Corporation  Z  and  is  jointly  operated 
by  Corporation  Z  and  Hospital  A.  Does 
the  payment  window  apply  if 
preadmission  services  are  furnished  by 
the  clinic  and  the  patient  is 
subsequently  admitted  to  Hospital  A? 

Policy:  No.  The  payment  window 
does  not  apply  because  Hospital  A  is 
neither  the  so7e  owner  nor  operator  of 
the  clinic. 

Comment:  We  received  one  comment 
on  our  interpretation  of  the  statutory 
language  of  section  1886(a)(4)  of  the 
Act.  The  commenter  asserted  that  we 
are  reading  the  statute  incorrectly, 
arguing  that  the  statute  requires  us  to 
include  in  the  payment  window  only 
those  diagnostic  services  related  to  the 
admission  rather  than  all  diagnostic 
services  furnished  during  the  3  days 
preceding  an  inpatient  admission.  The 
commenter  believes  that  since  section 
1886(a)(4)  of  the  Act.  as  amended,  reads, 
"if  such  services  are  diagnostic  services 
(including  clinical  diagnostic  laboratory 
tests)  or  are  other  services  related  to  the 


admission"  (emphasis  added).  Congress 
meant  that  both  diagnostic  and 
nondiagnostic  services  must  be  related 
to  the  admission  in  order  to  be  subject 
to  the  payment  window.  The 
commenter  claims  that  the  use  of  the 
word  "other"  in  "other  services  related 
to  the  admission"  clearly  indicates  that 
the  qualifier  "related  to  the  admission" 
also  applies  to  the  first  type  of  services 
listed,  diagnostic  services.  The 
commenter  stated  that  by  including  all 
diagnostic  services  in  the  3-day 
window,  we  could  be  unfairly  denying 
hospitals  payment  for  separate 
treatment  that  they  have  furnished. 

In  addition,  the  commenter  believes 
that  oiu-  interpretation  is  contrary  to 
Congressional  intent  since  the  House 
Budget  Committee  Report  states  that  the 
purpose  of  the  provision  is  to  "curb 
further  unbundling  which  has  occurred 
since  the  introduction  of  Medicare's 
hospital  DRG  payment  system."  (H.R. 
Budget  Comm.  Rep.  No.  881. 101st 
Cong..  2d  Sess.  250  (1990).)  The 
commenter  contends  that  since 
Congress  expanded  the  definition  of 
"operating  costs  of  inpatient  hospital 
services"  as  part  of  the  legislation,  it 
sought  to  prevent  hospitals  from 
unbundling  services  that  traditionally 
were  included  in  an  inpatient  hospital 
stay  and  had  been  included  when  the 
initial  DRG  rates  were  set. 

The  commenter  also  asserted  that  the 
way  Congress  worded  the  three-phase 
implementation  period  of  the  payment 
window  legislation  proves  that  the 
legislation  was  intended  to  apply  only 
to  diagnostic  services  related  to  the 
admission.  Therefore,  the  commenter 
believes  that  both  diagnostic  and 
nondiagnostic  services  must  be  related 
to  the  admission  in  order  to  be  subject 
to  the  window. 

Response:  We  believe  that  our  reading 
of  the  statute  is  the  proper  one.  Section 
1886(a)(4)  of  the  Act.  as  amended, 
defines  "operating  costs  of  inpatient 
hospital  services"  to  include  certain 
preadmission  ser\'ices  "if  such  services 
are  diagnostic  services  (including 
diagnostic  laboratory  tests)  or  are  other 
services  related  to  the  admission  (as 
defined  by  the  Secretary)."  (Emphasis 
added.)  We  believe  that  the  phrase 
"related  to  the  admission"  modifies  the 
term  "other  services"  and  not 
"diagnostic  services." 

A  careful  reading  of  the  statute 
demonstrates  that  our  interpretation  is 
the  most  natural  reading  of  the  statute, 
if  not  the  only  reasonable  one.  It  is 
significant  that  the  language  includes 
the  word  "are"  after  \he  word  "or."  The 
subject  that  relates  to  this  use  of  the 
word  "are"  is  "such  services."  Thus,  the 
payment  window  includes  certain 


services  "if  such  services  are  diagnostic 
services  (including  diagnostic  laboratory 
tests)  or  (such  services]  are  other 
services  related  to  the  admission  (as 
defined  by  the  Secretary)."  The  most 
natural  reading  of  this  language  is  that 
the  phrase  "related  to  the  admission" 
modifies  only  "other  services."  In  fact, 
it  is  difficult  to  see  how  this  language 
is  consistent  with  the  commenter's 
reading. 

The  commenter  argues  that  all 
services  must  be  "related  to  the 
admission"  to  be  included  in  the 
payment  window.  If  Congress  had 
intended  that  result,  Congress  could 
have  simply  referred  to  "services  related 
to  the  admission"  in  section  1886(a)(4] 
of  the  Act.  It  would  not  have  been 
necessary  for  Congress  to  refer 
separately  to  diagnostic  services  related 
to  the  admission  and  other  services 
related  to  the  admission. 

Even  if  the  statute  is  not  entirely 
clear,  our  interpretation  is  certainly 
consistent  with  the  language.  Similarly, 
our  interpretation  is  consistent  with  the 
statutory  language  concerning  the 
transition  from  a  1-day  window  to  a  3- 
day  window.  For  these  reasons,  we 
believe  our  interpretation  of  section 
1886(a)(4)  is  the  proper  one,  if  not  the 
only  reasonable  one. 

We  note  that,  in  Pub.  L.  103-342. 
enacted  on  October  31,  1994,  Congress 
amended  section  1886(a)(4)  to  clarify 
application  of  the  payment  window  to 
services  furnished  by  hospitals 
excluded  from  the  prospective  payment 
system,  but  did  not  address  application 
of  the  window  to  diagnostic  services.  If 
Congress  had  disagreed  with  our 
interpretation  concerning  diagnostic 
services — as  reflected  in  the  interim 
final  rule  published  on  January  12, 
1994 — Congress  could  have  further 
amended  the  statute  to  clarify  its  intent. 

Finally,  we  would  like  to  address  the 
commenter's  statement  that,  by 
including  all  diagnostic  services  in  the 
3-day  payment  window,  we  could  be 
unfairly  denying  hospitals  payment  for 
separate  treatment  that  they  have 
furnished.  The  vast  majority  of 
diagnostic  services  furnished  by  a 
hospital,  or  an  entity  it  owns  or 
operates,  to  a  patient  who  is  admitted  to 
that  hospital  within  3  days  are  services 
that  are  related  to  the  admission.  Thus, 
we  believe  there  are  few  diagnostic 
services  unrelated  to  the  admission  for 
which  hospitals  would  be  unable  to 
receive  a  separate  payment. 

IV.  Provisions  of  the  Final  Regulations 

In  this  final  rule,  we  are  adopting  the 
provisions  as  set  forth  in  the  interim 
final  rule  with  comment  period  with 
two  revisions.  Specifically,  as  a  result  of 
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public  comments,  we  are  revising  the 
regulations  as  follows: 

•  We  are  revising  paragraphs  (c)(5) 
and  (c)(5)(i)  of  §412.2  and  paragraphs 
(c)(2)  and  (c)(2)(i)  of  §  413.40  to  provide 
that  Part  A  services  furnished  by  home 
health  agencies,  skilled  nursing 
facilities,  and  hospices  are  excluded 
ht>m  the  payment  window  provisions. 

•  We  are  revising  §  412.2(c)(5)(iii)  and 
§413.40(c)(2)(iii)  to  exclude  outpatient 
maintenance  dialysis  services  from  the 
preadmission  services  that  are  subject  to 
the  payment  window. 

V.  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
we  certify  that  a  Hnal  rule  such  as  this 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small 
entities. 

In  the  interim  final  rule  with 
comment  period,  we  discussed  in  detail 
the  impact  that  implementation  of 
section  4003  of  Public  Law  101-508 
would  have  on  hospitals.  Section  4003 
amended  section  1886(a)(4)  of  the  Act  to 
include  certain  preadmission  services, 
furnished  by  the  hospital,  or  by  an 
entity  that  is  wholly  owned  or  operated 
by  the  hospital,  up  to  3  days  before  the 
date  of  the  patient's  admission.  We 
stated  that  the  interim  final  rule  would 
result  in  continuing  Medicare  program 
savings  ht)m  terminating  separate 
payment  under  Part  B  for  services 
performed  up  to  3  days  before  the  date 
of  admission  instead  of  1  day,  without 
an  immediate,  corresponding  increase 
in  the  DRG  payments  under  Part  A.  We 
also  noted  that  the  interim  final  rule 
would  result  in  some  savings  to 
beneficiaries  by  shifting  payment  for 
services  from  Part  B  outpatient  to  Part 
A  inpatient  rates.  Beneficiaries  will  not 
be  responsible  for  cop>ayment  if  the 
same  services  are  performed  up  to  3 
days  before  the  date  of  a  hospital 
admission  and  are  folded  into  the 
hospital's  inpatient  payment.  This  final 
rule  will  not  have  a  significant  impact 
for  purposes  of  the  RFA  because  it 
merely  responds  to  comments  on  the 
interim  final  rule  and  makes  a  few 
clarifying  changes.  Therefore,  we  have 
not  prepared  a  regulatory  flexibility 
analysis. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 


section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  believe  the  3-day  payment 
window  provisions  will  affect  small 
rural  hospitals  to  a  lesser  degree  than 
larger  facilities  where  complex 
procedures  are  jierformed  and 
specialized  medical  conditions  are 
treated  requiring  additional 
preadmission  testings.  Therefore,  we  are 
not  preparing  a  rural  impact  statement 
since  we  have  determined,  and  certify, 
that  this  final  rule  will  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subiects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities,  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases, 
Medicare.  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  42  CFR  chapter  IV  which  was 
published  at  59  FR  1654,  on  January  12. 
1994.  is  adopted  as  final  with  the 
following  changes: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A — Qeneral  Provisions 

2.  In  §412.2,  the  introductory  text  of 
paragraph  (c)  is  republished  and 
paragraph  (c)^)  is  revised  to  read  as 
follows: 


S  412.2    Basis  of  paymanL 

•  •        •        •        * 

(c)  Inpatient  operating  costs.  The 
prospective  payment  system  provides  a 
payment  amount  for  inpatient  operating 
costs,  including — 

***** 

(5)  Preadmission  services  otherwise 
payable  under  Medicare  Part  B 
furnished  to  a  beneficiary  during  the  3 
calendar  days  immediately  preceding 
the  date  of  the  beneficiary's  admission 
to  the  hospital  that  meet  the  following 
conditions: 

(i)  The  services  are  furnished  by  the 
hospital  or  by  an  entity  wholly  owned 
or  operated  by  the  hospital.  An  entity  is 
wholly  owned  by  the  hospital  if  the 
hospital  is  the  sole  owner  of  the  entity. 
An  entity  is  wholly  operated  by  a 
hospital  if  the  hospital  has  exclusive 
responsibility  for  conducting  and 
overseeing  the  entity's  routine 
operations,  regardless  of  whether  the 
hospital  also  has  policymaking 
authority  over  the  entity. 

(ii)  For  services  furnished  after 
January  1, 1991,  the  services  are 
diagnostic  (including  clinical  diagnostic 
laboratory  tests). 

(iii)  For  services  furnished  on  or  after 
October  1, 1991,  the  services  are 
furnished  in  connection  with  the 

Erincipal  diagnosis  that  requires  the 
eneficiary  to  be  admitted  as  an 
inpatient  and  are  not  the  following: 

(A)  Ambulance  services. 

(B)  Maintenance  renal  dialysis. 
***** 

B.  Part  413  is  amended  as  follows: 

PART  413— PRINaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAQE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v)(l)(A).  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A].  and  1395hh). 

Subpart  C— Limits  on  Cost 
Reimbursement 

2.  In  §413.40,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

{413.40    CaNIng  on  the  rsta  of  ineraaaa  in 
hospital  inpattant  costs. 

*  *        •        •        • 

(c)  Costs  subject  to  the  ceiling.  *  *  * 

***** 

(2)  Preadmission  services  otherwise 
;>ayable  under  Medicare  Part  B 
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furnished  to  a  beneficiary  during  the 
calendar  day  immediately  preceding  the 
date  of  the  beneficiary's  admission  to 
the  hospital  that  meet  the  following 
conditions: 

(i)  The  servioes  are  furnished  by  the 
hospital  or  any  entity  wholly  owned  or 
operated  by  the  hospitaL  An  entity  is 
wholly  owned  by  the  hospital  if  the 
hospital  is  the  sole  owner  of  the  entity. 
An  mtity  is  wrholly  operated  by  a 
hospital  if  the  hospital  has  exclusive 
responsibility  hx  conducting  and 
overseeing  the  entity's  routine 
operatiaiu,  regardless  of  whether  the 
hospital  also  has  policymaking 
authcmty  over  the  entity. 

(ii)  For  swices  furnished  after 
January  1. 1991,  the  servioes  are 
diagnostic  (including  rlinirail  diagnostic 
laboratory  tests). 

(iii)  For  services  furnished  on  or  after 
October  1, 1991.  the  services  are 
furnished  in  connection  wnth  the 
principal  diagnosis  that  requires  the 
beneficiary  to  be  admitted  as  an 
inpatient  and  are  not  the  following: 

(A)  Ambulance  services. 

(B)  Maintenance  renal  dialysis. 
•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.773,  Medicare — Hospital 
Insurance) 

Dated:  October  17, 1997. 
Nancy-Ana  Min  DeParla. 
Deputy  Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  11, 1997. 
Donna  E.  Shalala, 
Secretary. 
(FR  Doc  98-3362  Filed  2-10-98;  8:45  am] 

aaXMQ  CODE  411»-01-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Dodwt  No.  I^MA-TSTq 

Suspension  of  Community  Eiiglt>iiity 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effisctive  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 


management  measiues  prior  to  the 
efiiective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  OATEK  The  efEsctive  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
A00REB8ES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
POW  FURTHER  INFORMATION  OONTACr. 
Robmt  F.  Shea  Jr.,  Division  Director, 
Program  Implemmtation  Division, 
Mitigation  IMrectorate.  500  C  Street. 
SW.,  Room  417.  Washington,  DC  20472. 
(202)  646-3619. 

aUPFIABtTARV  WTORMATION;  The  NFIP 
enables  property  ownos  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  fiitiue  flooding. 
Section  1315  of  the  National  Flood 
Insiuance  Act  of  1968,  as  amended,  42 
U.S.C.  4022.  prohibits  flood  insiuance 
coverage  as  authorized  under  the 
Naticmal  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiu«s.  The  commimities  listed  in 
this  docimient  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  commimity.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  docimientation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  Uie 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 


provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergmicy  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protectiw  Act  of  1973, 42  U.S.C 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  oa  the  date  shown 
in  the  last  column. 

The  Associate  Directcn-  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  talce  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

lliis  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 
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Executhre  Order  12612,  Faderalisa 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778.  Qvil  Joatice 
Keform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 


Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  af  Subjects  in  44  CFR  Part  M 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENOEO] 

1.  The  authority  citation  for  Pait  64 
continues  to  read  as  follows: 


AiUhortty:  42  U.S.C.  4001  et  seq.; 
Reofganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p^  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

f64J   [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


New  Jersey:  Monroe,  township  of.  MkMtesex 
County. 

^ — ■  —  m 

negMNi  n 
Pannaytwania:  North  Heidaft)erg.  townsNp  of, 
Berts  County. 

Ration  IV 
South    Carolina:    MuNns,    dty    of.    Marion 
County. 

RaglonV 
Wisoonsin; 

Chetek.  city  of.  Barron  County  


Community 
No. 


Chippewa  County,  unincorporated  areas 

Chippewa  Fais.  city  of,  Ctiippewa  Court- 
ly 

Eau  Claire,  city  of,  Chippewa  &  Eau 
Ckure  Counties. 

Region  VI 
Artcansas: 

Faulcn«r  County,  unincorporated  areas 

Springdale.  dty  of,  Washington  County 

Washington  County.  unifXX>rporated 
areas. 

Region  VNI 

South   Dakota:  Montrose,  dty  of.  McCook 

County. 

Region  X 

Oregon:  Curry  County.  unirKorporated  areas 


I 

Conr>ecticut:  Wilton,  town  of.  Fairfield  County 

Region  III 

PerKsytvania: 

Landmgvilte.     txxough     of.     SchuyloH 

County. 
Port    amton.    t>orough    of.     Schuy«(iH 

County. 
WinskMr.  township  of.  Jefferson  County 

Virginia:      Spotsytvania     County,     unirtcor- 
porated  areas. 

ReglonVI 
Arkansas:   Cave   City,   dty  of.   Sharp  and 

independence  Counties. 
Texas: 


340268 


Effective  date  of  eligi)ility 


Feb.  25,  1873.  Apr.  17,  1966.  Fab.  4,  1998, 
Emeig.:  Reg.;  Suap. 


421086  Dec.  23,  1978,  Mar.  18,  1983,  Feb.  4,  1998, 
Emeig.;  Reg.;  Suap. 


450143 

550012 
566549 
550044 
550128 

050431 
050219 
050212 

460052 

410052 

090020 

420774 
420784 
421215 
510306 

050313 


Aug.  4,  1975,  June  3,  1986,  Fab.  4,  1998. 
Emerg.;  Reg.;  Susp. 


Nov.  8,  1974.  June  3.  1986,  Feb.  4,  1998, 

Emerg.;  Reg.;  Susp. 
Mar.  26.  1971,  June  22,  1973.  Feb.  4.  1998, 

Emerg.;  Reg.;  Susp. 
Apr.  16.  1971,  Sept  1,  1977,  Feb.  4,  1998, 

Emerg.;  Rag.;  Susp. 
Mar.  19,  1971,  June  1.  1977,  Feb.  4,  1998, 

Emerg.;  Reg.;  Susp. 


Sept.  24,  1990,  Sept.  27,  1991.  Feb.  4. 

1998.  Emerg.;  Reg.;  Susp. 
Sept.  26.  1974.  June  15.  1981.  Feb.  4, 
'  1998.  Emerg.;  Reg.;  Suap. 
Jan.  24,  1991.  Sept.  18.  1991.  Feb.  4.  1998. 
Emerg.;  Reg.;  Susp. 

Dec.16.  1975.  Aug.  5,  1986.  Feb.  4.  1998, 
Emerg.;  Reg.;  Susp. 

Mar.  19.  1971,  Apr.  3.  1978.  Feb.  4.  1998. 
Emerg.;  Reg.;  Susp. 

July  31.  1974,  Nov.  17.  1982.  Feb.  18. 
1998,  Emerg.;  Reg.;  Susp. 


June  28.  1973.  Aug.  15.  1977,  Feb.  18, 

1998,  Emerg.;  Reg.;  Susp. 
Dec.  15.  1972.  Feb.  1.  1980.  Feb.  18.  1998, 

Emerg.;  Reg.;  Susp. 
Dec.  30,  1976.  July  3.  1990.  Feb.  18.  1998, 

Emerg.;  Reg.;  Susp. 
Feb.  25.  1977,  Dec.  1.  1987.  Feb.  18.  1998. 

Emerg.;  Reg.;  Susp. 


Dec.  10.  1982.  May  1.  1985.  Feb.  18.  1998. 
Emerg.;  Reg.;  Siusp. 


Current  eNediva 
map  dole 


Feb.  4, 1998 


.do 
.do 

.do 

do 
.do 
.do 

.do 
.do 
.do 

.do 

.do 


Date  certain 
Federal  assist- 
ance no  longer 
avaiablein  ape- 
deilkxxl  hazard 
areas 


Feb.  18.  1998 


.do 
.do 
.do 
do 

do 


Feb.  4, 1998. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do. 

Do. 

Feb.  18.  1998. 

Do. 
Do. 
Do. 
Do. 

Do. 
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State/kjcatwn 

Community 
No. 

Effective  date  of  eligtoitity 

Current  effective 
map  date 

Date  certain 
Federal  assist- 
ance no  k>nger 
avallat>le  in  spe- 
cial ftood  hazard 
areas 

Hays  County,  unincorporated  County 

Kvie  dtv  of  Havs  Countv  

480321 
481108 
485505 
481641 

290920 

300084 
300173 
465420 

320028 

410043 
410063 
410066 

Sept.  23.   1982.  June  16.   1993.  Feb.   18, 

1998,  Emerg.;  Reg.;  Susp. 
Apr.   15,   1975.   Dec.    12,    1978.   Feb.    18, 

1998,  Emerg.;  Reg.;  Susp. 
Oct.  9,  1970.  Aug.  27.  1971.  Feb.  18,  1998. 

Emerg.;  Reg.;  Susp. 
May  21.  1992,  June  2.  1993,  Feb.  18,  1998, 

Emerg.;  Reg.;  Susp. 

Mar.  22,  1995.  Feb.  18,  1998,  Reg:  Susp.  ... 

Sept.  26,  1974.  Mar.  4,  1988.  Feb.  18.  1998. 

Emerg.;  Reg.;  Susp. 
Mar.  22,  1978.  Mar.  4.  1988.  Feb.  18.  1998, 

Emerg.;  Reg.;  Susp. 
Apr.  2.  1971.  Sept.  14.  1973.  Feb.  18.  1998. 

Emerg.;  Reg.;  Susp. 

Mar.  9.  1984,  Apr.  1,  1988.  Feb.  18,  1998, 
Emerg.;  Reg.;  Susp. 

Oct.   11,   1974,  Aug.   15.   1984.  Feb.   18, 

1998,  Emerg.;  Reg.;  Susp. 
Feb.   18,  1975,  Sept.  29.   1978.  Feb,  18, 

1998,  Emerg.;  Reg.;  Susp. 
July  22,  1975.  Aug.  1.  1979.  Feb.  18,  1998. 

Emerg.;  Reg.;  Susp. 

do  

do  

do  .„ 

Do. 

Do. 

Do. 

do  

Do. 

Woodcreek,  city  oi,  nays  txMjniy  

Region  VN 

Missouri:   Park  HiNs,  dty  of,   St.   Francois 
County. 

RegkMi  VIII 

Montana: 

Wibaux  town  of  Witiaux  Countv  

do  

Do. 

do  

do 

do  

do  

Do. 

Wibaux  County,  unincorporated  areas  ... 

South   Dakota:   RapW   City,   dty   of,    Pen- 
nington County. 

Region  IX 

Nevada:    Eureka    County,    unincorporated 
areas. 

ReglonX 
Oregon:     . 

Do. 
Do. 

Do. 

do  

Do. 

Gldndald  dlN  of  Douolas  Countv  

do  

do  

Do. 

Riddle  citv  of  Douolas  Countv  

Do. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regulan  Rein.— Reinstatement;  Susp.— Suspension. 


(Catalog  of  Federal  Domestie  Assistance  No. 
83.100,  "Flood  Insurance.") 
Issued:  January  30. 1998. 
Michael  J.  Aimstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  98-3438  Filed  2-10-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7681] 

List  Of  Comnuinitios  Eligible  for  the 
Sale  of  Flood  Insurance 

AGBICY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  commimities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 


the  sale  of  flood  insurance  to  owners  of 

property  located  in  the  communities 

listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 

third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
hsted  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW.. 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  MPORMATION:  The  NFIP 
enables  prop)erty  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
Ust  have  recently  entered  the  NFIP, 


subsidized  flood  insurance  is  now 
available  for  property  in  the  commimitv. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table,  hi  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  pubUc  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
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the  raquirements  of  44  CFR  Pait  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 

Stata/kwation 


1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp..  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  Uie  applicable 
standards  of  sectimi  2(b)(2)  ofExecutive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AyENOEO] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  4001  etseq., 
ReoigaiuzatioD  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

f»4.6   [AmendadI 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


MewBlgfclea    Cmefgency  Program 

Ohio:  Edon.  vilage  ol.  Wiliams  County  ..„ 

Kentucky: 

Cedb,  dty  o<.  Trigg  County „ 

Trigg  County,  uninoorporatad  areas  , 

Bsndon,  township  of.  Ottawa  County 

Ajffnglon.  township  ol,  Lapeer  County 

Fremont,  township  o«,  Tuseoia  County 

HKigins.  township  ol.  Roscommon  County 

Aniala.  township  ol,  Tuaoda  County 

Meralhun.  township  d.  Lapeer  County 

Mstamora.  vMage  ol,  Lapeer  County 

Oive,  township  ol.  Ottawa  County 

Georgia: 

Ashbum.  dty  ol.  Turner  County  „ 

Lamar  County,  uninoorporated  areas  

■nois:  Greenwood,  vilags  ol,  McHenry  County  •  .... 

CaHomia:  Camal-By-The-Sea.  city  ol.  Monterey 

County.  ^ 

nelnatBlsiiieiHa 
Penmylvinia. 

North  Bdto  Vamon.  tMrough  ol.  Westmoreland 
County. 

Unity,  township  ol,  Westmoretand  County 

New  York:  Smiihfiakl.  town  ol.  Medtoon  County 


Community 
No. 


i 


Dridgewatei.  town  ol,  Grafton  County 

neQlon  M 
Pennsylvania: 

AtMny,  township  ol.  Berks  County 

Alsace,  township  of.  Berks  County 

Amay,  townahip  ol.  Berks  County 

Bsm.  hjwnahip  ol.  Berks  County  

Bamvile,  tiorough  ol.  Berks  County 

Balhal.  township  ol.  Barks  County 

Birdsboro.  twrough  ol,  Berks  County 

Boyertown.  borough  ol.  Barks  County 

Brecknock,  township  ol.  Berks  County  ..... 

Csflterport.  borough  ol.  Berks  County 

Cdabrookdate.  township  d.  Berks  County 

Cunwu.  township  d.  Berks  County  

Dislrfct.  township  d.  Berks  County  ....„ 

Dougtasa.  township  d.  Berks  County  _ 

Earl,  township  d.  Barks  County  ...„ 

QreanaMi.  township  d.  Berks  County  _... 


390627 

210354 
210315 

261006 
261010 
261006 
261011 
261007 
260600 
261009 
261006 

130657 
130666 

171067 
060196 


422182 

420964 

361294 

330046 


Eftodive  date  d  eligibiity 


December  4. 1997  .. 

December  15.  1997 
......do 

December  22. 1997. 

do 

do 

do 

do 

do 

do 

.„...do 

December  29.  1997. 
.-...do 


December  4,  1997  . 
18. 1997 


Current  effective  map 
date 


October  6. 1978. 

September  29. 1978. 
August  26.  1977. 


421046 

xto 

421376 

do 

420124 

.do 

421060 

do 

421061 

.do 

421062 

do 

420127 

.do 

420128 

jto 

421063 

do 

420129 

jdo 

421067 

do 

420130 

do 

421378 

do 

420131 

do 

420132 

.do 

421067 

™_A) 

7.   1978.   Emarg.;   September  30.    1980, 

Reg.;  August  5. 1997.  Susp.;  December  4.  1997, 

Rein. 
December  26.  1973.  Emerg.;  July  17,  1978,  Reg.; 

August  5. 1997.  Susp.;  December  4. 1997.  Rein. 
November  24.  1975.  Emerg.;  AprN  17.  1985.  Reg.; 

June  15. 1968.  Suap.;  December  16. 1997.  Rein. 


December  5.  1997.  Suspenston  Withdrawn 


May  19.  1997. 
NSFHA. 


August  5.  1997. 

Do. 
April  17. -1985. 


December  5, 1997. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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State/location 


Community 
No. 


Effective  date  d  eNgit>ility 


Current  effective  map 
date 


Hamtwrg.  borough  of.  Berks  County  

HeideltMrg.  township  d,  Berks  County  — 

Hereford,  towrtship  d,  Berks  County 

Jefferson,  townstMp  of,  Berks  County  „ 

Kenhorst.  borough  d,  Berks  County 

Kutztown,  borough  d,  Berks  County  

Leesport,  borough  d,  Berks  County  

LenhartsviMe.  borough  d,  Berks  County 

Lower       Alsace.       township       d,       Berks 
County. 

Lower  Heideberg,  Township  d,  Berks  County 

Maiden       Creek.       township       d,       Berks 
County. 

Marion,  township  d.  Berks  County 

Maxatawny,  township  d,  Berks  County 

Mohnton,  txxough  of,  Berks  County  ..„ 

Muhlenberg,  township  d.  Series  County 

Oley,  townstup  d,  Berks  County 

Onteiaurtee,  township  d,  Berto  County  > 

Perm,  township  d,  Berks  County  — .•„ _ 

Perry,  township  d,  Bertcs  County  

Pike,  township  d,  Berks  County _ 

Reacing.  dty  d,  Berts  County  

RKhmond.  township  d.  Berks  County 

Robeson,  townstup  d,  Berks  County 

Rot>esonia.  borough  d,  Berts  Courity 

RocMand.  township  d.  Berte  County  

Ruscomt)manor,  township  d,  Bertcs  County 

ShiHington.  borough  d.  Berto  County  

Sinking       Spring.       borough       d.       Berks 
County. 

South  Heidetoerg,  township  d,  Berks  County  ... 

Spring,  township  d,  Berks  County 

St.  Lawrertotf.  borough  d.  Berlcs  County 

Strausstown.  borough  d,  Berks  County  

Temple,  borough  d,  Berks  County 

Tiden.  township  d,  Berics  County  

Topton.  twrough  d,  Berks  Coun^ 

Tuipehc>cken,  township  of,  Berks  County  

Union,  township  of,  Bertcs  County 

Upper  Bern,  township  d,  Berks  County  

Upper  Tulpehocken,  townstiip  of,  Bertcs  County 

Washington,  township  of,  Berks  County  

WemersviHe,  borough  d,  Bertcs  County  „. 

West       Reading,       borough       d,       Bertcs 
County. 

Womeisdorf,  borough  d,  Bertcs  County 

Wyomissing,  borough  d,  Berks  County 

Virginia:  Pulaski  County,  unincorporated  areas 
AegkNiV 

Ohk):  Beachwood,  dty  d,  Cuyahoga  County  

Region  VI 
Arkansas:  Catttoun  County,  unincorporated  areas  ... 
Oklahoma: 

Chelsea,  dty  d,  Rogers  County 

Ottawa  County,  unin<x)rporated  areas  

Texas: 

Cdkn  County,  unirKX)rporated  areas „ 

Murphy,  dty  d,  GoKn  County 

Partcer,  dty  d.  Collin  County -. 

Region  VII 

Kansas:  Lindstx>rg,  dty  d,  McPherson  County 

Missouri:  Lamar,  dty  d.  Barton  County 

Region  IX 
Arizona: 

Camp  Verde,  town  of,  Yavapai  County  

Yavapai  County.  unifKX)rporated  areas 

CaKtomia:  Sunrtyvaie.  dty  d.  Santa  Clara  County  ... 


420134 
421069 
421379 
421071 
420135 
420136 
420138 
420139 
420140 

421077 
421078 

421079 
421381 
420142 
420144 
420965 
420966 
421091 
421093 
421382 
420145 
421096 
420146 
420147 
421098 
421099 
420148 
420150 

421107 
421106 
420151 
■420152 
420153 
421112 
420154 
421115 
420155 
421118 
421120 
421383 
421374 
420156 

420157 
421375 
510125 

390094 

050421 

400187 
400154 

480130 
480137 
480139 

200215 
290025 


040131 
040093 
060352 


..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 

..do 
..do 

..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


..do 

.jto 

..do 

..(to  _.».„ 
..do  ._-... 

..do  ._ 

..do 

..do 

..do 

..(to  ....... 

..do  ._..... 

..do 

..do 

..do 


..do 
.xto 


December  19, 1997  Suspension  Withdrawn 

do _ -.... 

do 


..do 
..do 

..do 
..do 
..do 

..do 
..do 


..do 
..do 
..do 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do: 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
DecemtMr  19,  1997. 

Do. 

Do. 

Do. 
Do. 

Do. 
Do. 
Do. 

Do. 
Do. 


Do. 
Do. 
Do. 


Code  tor  rewfng  third  column:  Emerg.— Emergency:  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspenston;  With.— Withdrawn;  NSFHA- 
Non  Spctdal  FkxM  Hazard  Area. 
■  The  Village  d  Greenwood  has  adopted  the  McHenry  County  (CID*  170732)  Flood  Insurance  Rate  Map  dated  May  19. 1997. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
issued:  January  30. 1996. 
•  Mkh—I  J.  Anaatrong. 
Associata  Director  for  Mitigation. 
(FR  Ooc.  98-3437  Filed  2-10-98.  8:45  am) 
MJJNQOOOf  vta-ot-p 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45CFR  Part  1156 

Nondlecrlfnination  on  the  Baste  of  Age 

AQOICY:  National  Endowment  for  the 
Arts,  National  Foundation  on  the  Arts 
and  the  Humanities. 

ACTION:  Final  rule. 


The  National  Endowment  for 
the  Arts  (NEA)  is  the  Federal 
grantmaking  agency  that  Congress 
created  to  support  the  visual,  literary, 
design  and  performing  arts,  to  benefit  all 
Americans.  The  NEA's  mission  is  to 
foster  the  excellence,  diversity  and 
vitdlity  of  the  arts  in  the  United  States 
and  to  broaden  public  access  to  the  arts. 
The  NEA  is  adopting  regulations  to 
carry  out  its  responsibilities  under  the 
Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  et  seq.)  (the  Act).  The 
regulations  are  consistent  with  and 
reflect  standards  and  procedures 
included  in  general  government-wide 
regulations  issued  by  the  Department  of 
Health  and  Human  Services  and 
published  in  the  Federal  Register  June 
12, 1979.  44  FR  33768  (1979). 

The  Act  of  1975  prohibits 
discrimination  on  the  basis  of  age  in 
programs  and  activities  receiving 
Federal  financial  assistance.  The  Act 
also  permits  federally  assisted  programs 
and  activities,  and  recipients  of  Federal 
funds,  to  continue  to  use  certain  age 
distinctions  and  factors  other  than  age 
which  meet  the  requirements  of  the  Act 
and  these  regulations. 
DATES:  Effective  Fetxnary  11. 1998. 

FOR  RMTHER  MFOMMATION  CONTACT: 

Karen  Elias,  Deputy  General  Counsel, 
(202)682-5418. 

SUPPLEMENTARY  MFOnHATION: 

Background 

The  regulations  are  consistent  with 
and  reflect  standards  and  procedures 
included  in  general  government-wide 
regulations  issued  by  the  Department  of 
Health  and  Human  Services  (HHS)  and 
pubUshed  in  the  Federal  Register  June 
12,  1979. 44  FR  33768  (1979).  The  Act 
prohibits  discrimination  on  the  basis  of 
age  in  programs  and  activities  receiving 
FederaJ  financial  assistance.  The  Act 


also  permits  federally  assisted  programs 
and  activities,  and  recipients  of  Federal 
fonds,  to  continue  to  use  certain  age 
distinctions  and  factors  other  than  age 
which  meet  the  requirements  of  the  Act 
and  these  regulations. 

45  CFR  Section  90.31(b)  of  the  HHS 
govemmenhwide  regulations  required 
Federal  agencies  with  statutory 
authority  to  extend  Federal  financial 
assistance  to  issue  agency  regulations 
applicable  to  the  specific  programs  and 
activities  administered  by  that  agency. 
In  addition  to  publishing  specific 
regulations  consistent  with  HHS 
government-wide  regulations,  the 
following  actions  are  required  to  be 
taken  by  the  NEA  in  connection  with 
implementation  of  the  Act. 

(1)  An  appendix  is  required  to  be 
included  in  NEA  regulations  listing  all 
age  distinctions  which  appear  in  federal 
statutes  and  regulations  and  effect  the 
agency's  programs  of  financial 
assistance.  A  review  of  the  National 
Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965,  as  amended.  20 
U.S.C.  951  et  seq.,  and  NEA  regulations 
reveals  no  statutory  age  distinctions 
used  by  the  NEA  in  the  administration 
of  agency  programs. 

(2 J  As  a  seccmd  step  in  the  public 
administration  process,  the  NEA  must 
review  any  age  distinctions  it  imposes 
on  its  recipients  by  regulation,  policy  or 
administrative  practice  in  order  to 
determine  whether  these  distinctions 
are  permissible  under  the  Act  The 
results  of  this  review  must  be  included 
in  a  report  that  the  agency  shall  publish, 
for  public  comment,  in  the  Federal 
Re^ster,  no  later  than  12  months  fit>m 
the  date  the  agency  publishes  its  final 
regulations,  llie  NEA  will  conduct  and 
publish  this  review  no  later  than  12 
months  from  the  date  of  the  publication 
of  its  Final  Rule. 

(3)  The  NEA  is  required  to  report 
annually  to  the  Congress  throu^  HHS 
on  its  compUanca  and  enforcement 
activities.  The  NEA  regularly  files  this 
report. 

(4)  The  NEA  is  required  to  provide 
written  notices  to  each  recipient  of  the 
recipient's  obligations  under  the  AcVIo 
provide  technical  assistance  to  the 
recipients  where  necessary,  and  to  make 
available  educational  materials 
explaining  the  rights  and  obligations  of  ^ 
beneficiaries  and  recipients.  ^ 

(5)  The  NEA  is  required  to  establish 
a  procedure  for  processing  complaints 
of  age  discrimination.  The  complaint 
handling  procedure  must  include  an 
initial  screening  by  the  NEA  and  notice 
to  complainants  and  recipients  of  thc^r 
rights  and  obligations  in  the  complaint 
process.  All  complaints  which  fall 
within  the  coverage  of  the  Act  will  be 


referred  to  the  agency  designated  by  the 
Secretary  of  HHS  to  manage  the 
mediation  process. 

(6)  The  NEA  must  review  the 
effiactiveness  of  its  regulations  30 
months  after  their  effective  date.  The 
review  is  to  be  published  in  the  Federal 
Register  with  an  opportunity  for  public 
comment. 

The  NEA  received  comments  on  its 
proposed  rulemaking  from  the  HHS 
Office  of  Civil  Rights.  After  analyzing 
the  comments  received,  all  except  for 
one  of  HHS's  comments  have  been 
incorporated  into  the  final  rule. 

The  proposed  regulations  listed 
Sections  1156.11  Notice  to 
Subrecipients,  1156.12  Self-Evaluation, 
1156.13  Information  Requirements, 
1156.15  Complaints.  1156.16  Mediation, 
1156.17  Investigation,  and  1156.21 
Exhaustion  of  administrative  remedies 
as  containing  infermation  collection 
requirements  which  must  be  submitted 
to  C^ifB  imder  the  Paper  Reduction  Act 
of  1980.  44  U.S.C.  5301  et  seq.  (1982). 
HHS's  conclusion  that  these  sections  do 
not  contain  information  collection 
requirements  subject  to  OMB  clearance 
was  adopted  for  the  reasons  listed 
below. 

Section  3518(c)(1)(B)  of  the  Paper 
Reduction  Act  exempts  from  OMB 
approval,  collections  of  information 
"*  •  *  during  the  conduct  of  *  •  •  (ti) 
an  administrative  action  or  investigation 
involving  an  agency  against  specific 
individuals  or  entities."  Therefore,  as 
originally  stated  in  the  Proposed 
Regulations,  the  NEA  need  not  submit 
Sections  1156.13. 1156.16. 1156.17  and 
1156.21  to  OMB  for  approval  since  all 
four  of  these  requirements  are  tied  to  the 
agency's  authority  to  investigate. 

Moreover,  the  mandatory  self- 
evaluation  requirement  contained  in 
1156.12  of  the  proposed  regulation 
requiring  recipients  to  complete  a  self- 
evaluation  was  disapproved  and 
invalidated  by  OMB.  NEA  will, 
thoefore.  adopt  the  approach  used  in 
the  HHS  regulations  set  forth  at  45  CFR 
91.33(b).  This  approach  provides  NEA 
with  discretionary  authority  to  require  a 
self-evaluation  requirement  as  part  of  an 
investigaticm  thereby  eliminating  any 
Paperwork  Reduction  Act  problems 
because  it  is  discretionary  and  tied  to 
the  authority  to  investigate. 

Sections  1156.15  and  1156.11  are  also 
not  subject  to  OMB  clearance  because 
neither  provision  involves  a  "collection 
of  information"  within  the  meaning  of 
the  Act.  Section  1156.15  provides 
individuals  "may  file"  complaints  and 
Section  1156.11  requires  notice  to 
subrecipients  of  their  obligations  under 
the  Act  and  the  regulations. 


In  accordance  with  HHS's  comments. 
NEA  has  adopted  a  section  on  Special 
Benefits  added  to  Sectim  1156.7  at  (c) 
permitting  a  recipient  to  provide  special 
benefits  to  children  or  the  elderly 
provided  that  the  benefits  do  not  result 
in  the  exclusion  of  persons  who  are 
eligible  to  participate  in  a  recipient's 
program. 

Section  1156.1  was  amended  to 
include  "and  as  required  by  the  general 
age  discrimination  regulations  at  45  CFR 
Part  90"  where  both  the  Act  and  the 
general  guidelines  provide  authority  for 
tiie  promulgation  of  regulations. 

Section  1156.2(a)  was  amended  to 
include  the  language  "and  these 
regulations"  after  "1975."  The  new 
section  now  reads  "The  Age 
Discrimination  Act  of  1975  and  these 
regulations  apply  to  any  program  or 
activity  receiving  financial  assistance 
from  the  NEA  and  to  each  program  or 
activity  that  receives  or  benefits  from 
such  assistance." 

Section  1156.3  defining  "action"  was 
amended  to  include  the  language  "or 
the  use  of  any  policy,  rule,  standard  or 
method  of  administration."  The  new 
section  now  reads  "action  means  any 
act,  activity,  policy,  rule,  standard  or 
method  of  administration;  or  the  use  of 
any  policy,  rule,  standard,  or  method  of 
administration." 

Section  1156.6  on  Rules  Against  Age 
Discrimination  was  amended  to  include 
the  language  "[t]he  rules  stated  in  this 
section  are  limited  by  the  exceptions 
contained  in  §  1156.7(b)  and  (c)  of  Uiese 
regulations." 

Section  1156.6(b)(1)  was  amended  to 
include  the  word  "or"  to  clarify  that 
either  of  these  effects  constitutes  a 
violation. 

Section  1156.11  was  amended  to 
include  the  words  "the  Act  and"  after 
the  word  "under."  The  new  section  now 
reads  "When  a  recipient  passes  on 
Federal  financial  assistance  from  the 
NEA  to  subrecipients.  the  recipient  shall 
provide  the  subrecipients  with  written 
notice  regarding  the  subrecipient's 
obligation  under  the  Act  and  these 
regulations." 

Section  1156.14  regarding 
"Compliance  Reviews"  was  revised  to 
provide  requirements  consistent  with  45 
CFR  Part  90.  The  proposed  regulation 
limited  agency  action  to  compliance 
reviews  and  pre-award  reviews.  The 
language  is  amended  to  include  "and 
other  similar  procedures  to  investigate 
and  correct  violations  of  the  Act  and 
regulations."  This  amendment 
eliminates  the  limit  on  the  NEA's 
authority  to  conduct  compliance 
reviews  only  where  the  agency  has 
reason  to  believe  there  may  be  a 
•  violation  of  the  regulations.  No  similar 


limitation  is  foimd  in  the  government- 
wide  regulations. 

Section  1156.15  was  amended  to 
include  the  language  "the  Act  and"  after 
the  language  "prohibited  by."  The 
second  sentence  requiring  a 
complainant  to  file  a  complaint  within 
180  days  from  the  "time"  that  the 
complainant  first  had  knowledge  of  an 
alleged  discriminatory  act,  is  clarified 
by  stating  '180  days  from  the  date  that 
the  complainant  first  had  knowledge  of 
the  alleged  discriminatory  act." 
Following  45  CFR  91.42(b),  the 
language,  "[tjhe  Endowment  will 
consider  the  date  a  complaint  is  filed  to 
be  the  date  upon  which  the  complaint 
is  sufficient  to  be  processed"  is  added 
to  identify  when  a  complaint  will  be 
deemed  filed  for  purposes  of  the  180- 
day  requirement. 

Section  1156.16(a)  was  amended  to 
include  "promptly,"  after 
"Endowment"  for  consistency  with 
§  90.43(c)(3).  After  the  language  "refer 
to,"  Section  1156.16(a)  was  amended  to 
include  the  language  "the  agency 
designated  by  the  Secretary  of  HHS  to 
manage  the  mediation  process"  and 
delete  the  language  "(f]ederal  Mediation 
Service." 

Section  1156.16(c)  was  amended  to 
include  for  clarity  the  language  "by  the 
endowment"  after  the  language  "shall 
be  taken." 

Section  1156.19(a)(1)  provides  that 
cases  settled  in  mediation  or  prior  to  a 
hearing  will  not  involve  termination  of 
a  recipient's  Federal  financial  assistance 
from  the  NEA.  However,  a  case  settled 
in  mediation  could  eventually  go  to 
enforcement  if  the  recipient  fails  to 
abide  by  the  agreement.  In  addition,  a 
recipient  could  fail  to  abide  by  the 
provisions  in  a  settlement  agreement 
between  the  NEA  and  the  recipient. 
Section  1156.19(a)(1)  also  was  amended 
to  include  the  language  "unless  it  is 
reopened  because  of  a  violation  of  the 
agreement"  to  accurately  reflect  the 
intent  of  the  provision. 

Section  1156.19(b)  is  amended  to 
include  the  language  "or  portion 
thereof'  after  "particular  program  or 
activity"  to  comply  with  the  language 
contained  in  the  statute  and  in 
government-wide  regulations. 

Section  1156.19(dy  was  amended  to 
include  '(a)(1)"  for  the  sake  of  clarity. 

Section  1156.19(d)(2)  was  amended  to 
include  "(a)(1)  after  1156.19"  for  the 
sake  of  clarity. 

The  last  sentence  of  Section 
1156.19(d)(2)  was  changed  from  "Ulf  a 
hearing  results  in  a  finding  against  the 
recipient,  the  Endowment  shall 
continue  a  deferral  until  such  time  as 
the  recipient  demonstrates  that  it  will 
operate  in  a  non-discriminatory 


manner"  to  "(i)f  the  hearing  results  in 
a  finding  against  the  recipient,  the 
Endowment  must  terminate  funds." 
This  language  was  changed  because  an 
indefinite  deferral  is  not  authorized. 

Section  1156.20(a)  was  amended  to 
include  "any  public  or  nonprofit  private 
organization  or  agency,  or  State  or 
poUtical  subdivision  of  the  State"  after 
"recipient." 

Section  1156.20(b)(2)  was  amended 
deleting  the  language  "the  Endowment's 
enabling  legislation"  and  adding  the 
language  "(t]he  ability  to  achieve  the 
goals  of  the  Federal  statute  authorizing 
the  program  or  the  activity"  from  ^ 

§90.48. 

Section  1156.21,  Remedial  and 
Affirmative  Action  by  Recipients  was 
deleted  as  repetitive  of  sections  1156.7 
and  1156.19.  Section  1156.21  is  now 
Exhaustion  of  Administrative  Remedies. 

Section  1156.22(b)(3)(iii)  was 
amended  to  clarify  that  the  30-day 
notice  predicate  to  filing  a  civil  action 
must  be  provided  to  the  "Chairperson  of 
the  Arts  Endowment,  the  Secretary,  the 
Attorney  General  of  the  United  States, 
and  the  recipient. " 

Summary  of  Regulation 

The  NEA's  regulations  are  divided 
into  four  subparts:  Subpart  A — General; 
Subpart  B— Standards  for  Determining 
Age  Discrimination;  Subpart  C — 
Responsibilities  of  Endowment 
recipients;  Subpart  D — Investigation, 
Conciliation  and  Enforcement 
Procedures. 

Subpart  A  of  the  regulations  explains 
the  purpose  of  the  NEA's  age 
discrimination  regulations  and  sets  forth 
general  definitions.  Section  1156.3(h) 
defines  the  term  "recipient."  As 
indicated  recipient  includes  any  state  or 
its  political  subdivision,  any 
instrumentality  of  a  state  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee  but  excludes  the 
uhimate  beneficiary  of  the  assistance. 
This  language  points  out  the 
inapplicability  of  these  regulations  to 
assistance  programs  administered 
directly  by  the  Federal  government  to 
beneficiaries.  With  respect  to  direct 
assistance  prograuns.  the  regulations 
may  apply  whenever  direct  aid  is 
provided  to  an  individual  on  conditions 
that  the  aid  be  spent  in  providing 
services  or  benefits  to  others.  The 
general  and  specific  prohibitions  against 
discrimination  on  the  basis  of  age  as 
well  as  the  exceptions  to  those 
prohibitions  are  set  forth  in  Subpart  B. 
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As  a  general  rule,  under  the  regulations, 
no  person  in  the  United  States  shall,  on 
the  basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  be  subject  to  discrimination  under 
any  program  or  activity  receiving  NEA 
financial  assistance. 

The  Act  contains  several  exceptions 
which  limit  the  general  prohibition 
against  age  discrimination.  Section 
304(b)(1)  of  the  Act  permits  the  use  of 
age  distinctions  which  are  based  on 
reasonable  factors  other  than  age.  The 
regulations  provide  definitions  for  two 
terms  which  are  essential  to  an 
understanding  of  those  exceptions: 
"normal  operation"  and  "statutory 
objective."  "Normal  operation"  means 
the  operation  of  a  program  or  activity, 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 
"Statutory  objective"  is  defined  to  mean 
any  purpose  which  is  explicitly  stated 
in  a  Federal  statute.  State  statute  or  local 
statute  or  ordinance. 

The  regulations  establish  a  four-part 
test,  all  parts  of  which  must  be  met  for 
an  explicit  age  distinction  to  satisfy  one 
of  the  statutory  exceptions  and  to 
continue  in  use  in  a  Federally  assisted 
program.  This  four-part  test  will  be  used 
to  scrutinize  age  distinctions  which  are 
imposed  in  the  administration  of  NEA 
assisted  programs,  but  which  are  not 
explicitly  authorized  by  a  Federal.  State 
or  local  statute. 

Recipients  of  NEA  funds  also  are 
permitted  to  take  an  action  otherwise 
prohibited  by  the  Act,  if  the  action  is 
based  on  "reasonable  factors  other  than 
age."  In  that  event  the  action  may  be 
taken  even  though  it  has  a 
disproportionate  effect  on  persons  of 
different  ages.  However,  according  to 
the  regulations,  the  factor  other  than  age 
must  bear  a  direct  and  substantial 
relationship  to  the  program's  normal 
operation  or  to  the  achievement  of  a 
statutory  objective. 

Subpart  C  sets  forth  the  duties  of  NEA 
recipients.  NEA  recipients  are 
responsible  for  ensuring  that  their 
programs  and  activities  are  in 
compliance  with  the  Act  and  NEA 
regulations.  Where  an  NEA  recipient 
passes  on  financial  assistance  to 
subrecipients.  the  recipient  must  notify 
subrecipients  of  their  obligations  under 
the  regulations.  Under  these  regulations, 
each  recipient  and  each  subrecipient 
could  be  required  to  complete  a  written 
self-evaluation  of  its  compliance  with 
the  regulations.  The  self-evaluation 
must  be  kept  on  Tile  for  three  years  from 
its  effective  date  and  made  available  to 
the  public  upon  request. 

Subpart  D  of  the  regulations 
establishes  the  procedures  for 
investigation,  conciliation,  and 


enforcement  of  the  Act.  This  Subpart 
closely  reflects  the  procedural 
requirements  included  in  HHS's 
government-wide  regulations. 

Section  1156.16  requires  mediation  as 
an  initial  step  in  the  complaint  process. 
The  NEA  will  refer  ail  complaints  of 
discrimination  under  the  Act  to  the 
federal  agency  designated  by  the 
Secretary  of  HHS  to  manage  the 
mediation  process.  Complainants  and 
recipients  are  required  to  participate  in 
the  effort  to  reach  a  mutually 
satisfactory  mediated  settlement  of  the 
complaint.  Mediation  may  last  no  more 
than  60  days  from  the  date  the  NEA  first 
receives  the  complaint.  The  NEA  will, 
however,  investigate  complaints  that  are 
unresolved  after  mediation  or  are 
reopened  because  the  mediation 
agreement  is  violated. 

Finally,  the  regulations  i>ermit  the 
NEA  to  disburse  withheld  funds  to  an 
appropriate  ahemate  recipient.  The 
alternate  recipient  must  be  in 
compliance  with  the  regulations  and 
must  demonstrate  the  ability  to  comply 
with  the  agency's  regulations  issued 
under  this  Act  and  to  achieve  the  goals 
of  the  Federal  statute  authorizing  the 
program  or  activity. 

List  ofSubiects  in  45  CFR  Part  1156 

Admini.strative  practice  and 
procedure.  Civil  rights.  Discrimination, 
Grant  programs.  Investigations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  4. 1998. 
KamEUas, 

Deputy  General  Counsel.  National 
Endowment  for  the  Arts. 

In  consideration  of  the  forgoing,  part 
1156  is  hereby  added  to  Title  45  of  the 
Code  of  Federal  Regulations  to  read  as 
set  forth  below. 

PART  1156-MONOISCRIMINATION  ON 
THE  BASIS  OF  AGE 

Subpart  A— Q«n«ral 

1156.1  Purpose. 

1156.2  Application. 

1156.3  Dennitions 
1156  4  jReserved] 


Self-evaluation. 
Informatioa  requirements. 


Subpart  B— Standarda  for  Oatarmlnlng 
Oiacrimlnatory  Practtcas 

11565     Purpose 

1 1 56.6  Rules  against  age  discrimination. 

1156.7  Exceptions  to  the  rules  against  age 
discrimination. 

1156.8  Burden  of  proof. 

Subpart  C— RaaponslbUltiaa  of  Endo«miant 
Racipiants 

1156.9  (Reservedl. 

1156.10  General  responsibilities. 

1156.11  Notice  to  subrecipients. 


1156.12 
1156.13 

Subpart  D— InvaaHgation,  Conciliation,  and 
Enforeamant  Prooaduraa 

1156.14  Compliance  reviews. 

1156.15  Complaints. 

1156.16  Mediation. 

1156.17  Investigation. 

1156.18  Prohibition  against  intimidation  or 
retaliation. 

1156.19  Compliaoce  procedure. 

1156.20  Alternate  funds  disbursal 
procedure. 

1 1 56. 2 1  Exhaustion  of  administrative 
remedies. 

Authority:  42  U.S.C.  6101  et  seq.;  45  CFR 
part  90. 

Subpart  A— Qeneral 

51156.1  Purpoaa. 

The  purpose  of  this  part  is  to 
implement  the  Age  Discrimination  Act 
of  1975  ("Act"),  as  amended,  and  as 
required  by  the  general  age 
discrimination  regulations  at  45  CFR 
part  90.  The  Age  Discrimination  Act  of 
1975,  as  amended,  is  designed  to 
prohibit  discrimination  on  the  basis  of 
age  in  programs  or  activities  receiving 
Federal  financial  assistance.  The  Act 
also  permits  federally  assisted  programs 
and  activities,  and  recipients  of  Federal 
funds  to  continue  to  use  certain  age 
distinctions  and  factors  other  than  age 
which  meet  the  requirements  of  the  Act 
and  the  regulations  in  this  part. 

11158.2  Application. 

(a)  The  Age  Discrimination  Act  of 
1975  and  the  regulations  in  this  part 
apply  to  any  program  or  activity 
receiving  financial  assistance  from  the 
National  Endowment  for  the  Arts  and  to 
each  program  or  activity  that  receives  or 
benefits  from  such  assistance. 

(b)  The  Age  Discrimination  Act  of 
1975  does  not  apply  to: 

(1)  Any  age  distinction  contained  in 
that  part  of  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected  general  purpose  legislative  body 
which: 

(i)  Provides  benefits  or  assistance  to 
persons  based  on  age:  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age  related  terms. 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprenticeship  training  program, 
except  for  any  program  or  activity 
receiving  Federal  financial  assistance 
for  public  service  employment  under 
the  Job  Training  Partnership  Act  (jTPA). 

#1156.3    Daflnitlona. 

As  used  in  the  regulation  in  this  part, 
the  term: 


(a)  Act  means  the  Age  Discrimination 
Act  of  1975,  as  amended  (Title  m  of 
Pub.  L.  94-135). 

(b)  Action  means  any  act,  activity, 
policy,  rule,  standard,  or  method  of 
administration;  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

(c)  Ag8  means  how  old  a  person  is  or 
the  number  of  elapsed  years  from  the 
date  of  a  person's  birth. 

(d)  Agfi  distinction  means  any  action 
using  age  or  any  age-related  term. 

(e)  Age-related  term  means  a  word  at 
words  which  necessarily  imply  a 
particular  age  or  range  of  ages  (for 
example,  "children,"  "adult,"  "older 
pwson,"  but  not  "student"). 

(f)  Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  whidi  the  agency 
provides  or  otherwise  makes  available 
assistance  in  the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property 
including: 

(i)  Transfers  or  leases  of  property  for 
less  than  fair  maricet  value  or  tor 
reduced  consideration:  and 

(ii)  Proceeds  from  a  subsequent 
transfar  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  government. 

(g)  Normal  operation  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(h)  Recipient  means  any  State  or  its 
pohtical  subdivision,  any 
instnmientality  of  a  State  or  its  political 
'      subdivision,  any  public  or  private 
agency,  institutfon,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended, 
directly  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee,  but  excludes  the 
ultimate  beneficiary  of  the  assistance. 

(i)  Statutory  objective  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute, 
state  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

(j)  SuD-recipient  means  any  of  the 
entities  in  the  definition  of  recipient  to 
which  a  recipient  extends  or  passes  on 
Federal  financial  assistance  and  has  all 
the  duties  of  a  recipient  in  the 
regulations  in  this  part. 

(k)  Endowment  means  the  National 
Endowment  for  the  Arts. 

(1)  Chaiqyerson  means  the 
Chairperson  of  the  National  Endowment 
for  the  Arts. 


(m)  Secretoiy  means  the  Secretary  of 
the  Department  of  Health  and  Human 
Services. 

(n)  United  States  means  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands.  American 
Somoa.  Guam.  Wake  Island,  the  Canal 
Zone,  the  Federated  States  of 
Micronesia  and  the  Republic  of  Palau. 
the  Northern  Marianas,  and  the 
territories  and  possessions  of  the  United 
States. 


11158.4    [Raaarvadl 

Subpart  B—8landa( 
Diacriminalory  Praoticaa 


fdr  Datarminlng 


§115&5 

The  purpose  of  this  subpart  is  to  set 
forth  the  prohibitions  against  age 
discrimination  and  the  exceptions  to 
those  prohibitions. 

The  rules  stated  in  this  section  are_ 
limited  by  the  exceptions  contained  in 
§  1156.7(b)  and  (c). 

(a)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  bom  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

(b)  Specific  rules.  A  recipient  may 
not,  in  any  program  or  activity  receiving 
Federal  financial  assistance,  directly  or 
through  contractual,  licensing,  or  oUier 
arrangements  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
a  program  or  activity  receiving  Federal 
financial  assistance;  or 

(2)  Denying  or  limiting  individuals  in 
their  opportimity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily 
constitute  a  complete  list  of 
discriminatory  actions. 

f  1158.7    Excaptiona  to  the  ruiaa  against 
age  discf1mina|lon. 

(a)  Normal  operation  or  statutory 
objective  of  any  progpim  or  activity.  A 
recipient  is  permitted  to  take  an  action 
otherwise  prohibited  by  §  1156.6  if  the 
action  reasonably  takes  into  account  age 
as  a  factor  necessary  to  the  normal 
operation  or  the  achievement  of  any 
statutory  objective  of  a  program  or 
activity,  if: 


(1)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics;  and 

(2)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  ot  to  achieve  any 
statutory  objective  of  the  program  or 
activity;  and 

(3)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(4)  Tlie  other  char8cteristic(s)  are 
impractical  to  measure  directiy  on  an 
individual  basis. 

(b)  Reasonable  factors  other  than  age. 
A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  1156.6 
which  is  based  on  a  factor  other  than 
age,  even  though  that  action  may  have 

a  disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

(c)  Remedial  and  affirmative  action  by 
recipients.  If  a  recipient  operating  a 
program  which  serves  the  elderly  or 
children  in  addition  to  persons  of  other 
agc^,  provides  special  benefits  to  the 
elderly  or  to  children  the  provision  of 
those  benefits  shall  be  presimied  to  be 
voluntary  affirmative  action  provided 
that  it  does  not  have  the  effect  of 
excluding  otherwise  eligible  {lersons 
from  participation  in  the  program. 

S  1158.8    Burden  of  proof . 

The  recipient  of  Federal  financial 
assistance  bears  the  burden  of  proving 
that  an  age  distinction  or  other  action 
falls  within  the  exceptions  outlined  in 
§1156.7. 

Subpart  C— ReaponsibilHiaa  of 
Endowment  Recipients  ~~ 

§1158.9    [Rasarvad] 

$1158.10    Qanaral  raaponaibNttiaa. 

A  recipient  has  primary  responsibility 
to  ensure  that  its  programs  and  activities 
are  in  compliance  with  the  Age 
Discrimination  Act,  to  take  steps  to 
eliminate  violations  of  the  Act,  and  to 
provide  nctice  to  beneficiaries  of  its 
programs  and  activities  concerning 
protection  against  discrimination 
provided  by  the  Act  and  the  regulations 
in  this  part.  A  recipient  also  has 
responsibility  to  maintain  records, 
provide  information,  and  to  afford 
access  to  its  records  to  the  Endowment 
to  the  extent  required  to  determine 
whether  it  is  in  compliance  with  the 
Act. 
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f115e.l1    NotiealosutorMlplMit*. 

Where  a  recipient  passes  on  Federal 
financial  assistance  from  the 
Endowment  to  subrecipients,  the 
recipient  shall  provide  the  subrecipients 
with  written  notice  regarding  the 
subrecipient's  obligations  under  the  Act 
and  the  regulations  in  this  part. 

11196.12    8>M  evlyMcn. 

(a)  Each  recipient  employing  the 
equivalent  of  15  or  more  full  time 
employees  may  be  required  to  complete 
a  written  self-evaluation,  in  a  manner 
speciBed  by  the  responsible  Endowment 
ofBcial  during  the  course  of  an 
investigation,  of  any  age  distinction 
imposed  in  its  program  or  activity 
receiving  Federal  Bnancial  assistance 
from  the  Endowment  to  assess  the 
recipient's  compliance  with  the  Act. 

(bj  Each  recipient  shall  take  corrective 
and  remedial  action  whenever  a  self- 
evaluation  indicates  a  violation  of  the 
Act.   _ 

(c)  Each  recipient  shall  make  the  self- 
evaluation  available  on  request  to  the 
Endowment  and  to  the  public  for  a 
period  of  three  years  following  its 
completion. 

§1156.13    Information  recrements. 

Each  recipient  shall: 

(a>Make  available  to  the  Endowment, 
upon  request,  information  necessary  to 
determine  whether  the  recipient  is 
complying  with  the  regulations  in  this 
part. 

(b)  Permit  reasonable  access  by  the 
Endowment  to  the  books,  accounts  and 
other  recipient  facilities  and  sources  of 
information  to  the  extent  necessary  to 
determine  whether  the  recipient  is  in 
compliance  with  the  Act. 

Subpart  D— Investigation,  Conciliation, 
and  Enforcement  Procedures 

f  1196.14    Compttance  reviews. 

The  Endowment  may  conduct 
compliance  reviews,  pre-award  reviews 
and  other  similar  procedures  in  order  to 
investigate  and  correct  violations  of  the 
Act  and  regulations.  The  Endowment 
may  conduct  these  reviews  in  the 
absence  of  a  compliant  against  the 
recipient.  In  the  event  a  compliance 
review  or  pre-award  review  indicates  a 
violation  of  the  regulations  in  this  part, 
the  Endowment  will  attempt  to  achieve 
voluntary  compliance  with  the  Act.  If 
voluntary  compliance  cannot  be 
achieved,  enforcement  efforts  will 
proceed  as  described  in  §  1156.19. 

§1156.15    Complaints. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  complaint  with  the 
Endowment,  alleging  discrimination 


prohibited  by  the  Act  and  the 
regulations  in  this  part  based  on  an 
action  occurring  on  or  after  July  1. 1979. 
A  complainant  shall  file  a  complaint 
within  ISO  daya  from  the  date  that  the 
complainant  first  had  knowledge  of  the 
alleged  act  of  discrimination.  However, 
for  good  cause,  the  Endowment  may 
extend  this  time  limit.  The  Endowment 
will  consider  the  date  a  complaint  is 
filed  to  be  the  date  upon  which  the 
complaint  is  sufficient  to  be  processed. 

(b)  Complaints  must  include  a  written 
statement  identifying  the  parties 
involved,  describing  the  alleged 
violation,  and  stating  the  date  on  which 
the  complainant  first  had  knowledge  of 
the  alleged  violation.  Complaints  must 
be  signed  by  the  complainant.  The 
Endowment  will  return  any  complaint 
that  does  not  contain  the  necessary 
information,  that  is  not  signed  by  the 
complainant,  or  that  is  not  within  the 
Endowment's  jurisdiction  for  any  other 
reason.  The  Endowment  will  provide  on 
explanation  for  all  such  returned 
complaints. 

(c)  The  Endowment  will  attempt  to 
facilitate  the  filing  of  complaints 
wherever  possible,  including  taking  the 
following  measures: 

(1)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  the  regulations  in  this 
part. 

(2)  Notifying  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(3)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  the  Endowment  for 
information  and  assistance  regarding  the 
complaint  resolution  process. 

11156.16   Mediation. 

(a)  Referral  of  complaints  for 
mediation.  The  Endowment  will 
promptly  refer  all  complaints  to  the 
agency  designated  by  the  Secretary  of 
HHS  to  manage  the  mediation  process 
that: 

(1)  Fall  within  the  jurisdiction  of  the 
regulations  in  this  part;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informal  judgment  that  an 
agreement  is  not  possible.  There  must 
be  at  least  one  meeting  with  the 
mediator  before  the  Endowment  will 
accept  a  judgment  that  an  agreement  is 
not  possible.  However,  the  recipient  and 


the  complainant  need  not  meet  with  the 
mediator  at  the  same  time. 

(c)  If  the  complainant  and  recipient 
reach  a  mutually  satisfactory  resolution 
of  the  complaint  during  the  mediation 
period,  they  shall  reduce  the  agreement 
to  wiring.  The  mediator  shall  send  a 
copy  of  the  settlement  to  the 
Endowment.  No  further  action  shall  be 
taken  by  the  Endowment  based  on  that 
complaint  unless  it  appears  that  the, 
complainant  or  the  recipient  has  failed 
to  comply  with  the  agreement. 

(d)  liie  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 
the  mediation  process  without  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  Not  more  than  60  days  after  the 
Endowment  receives  the  complaint,  the  . 
mediator  shall  return  a  still  unresolved 
complaint  to  the  Eiuiowment  for  initial 
investigation.  The  mediator  may  return 

a  complaint  at  any  time  before  the  end 
of  the  60-day  period  if  it  appears  that 
the  complaint  cannot  be  resolved 
through  mediation.  The  mediator  may 
extend  this  60-day  period,  provided  the 
Endowment  concurs,  for  not  more  than 
30  days,  if  the  mediator  determines  that 
resolution  is  likely  to  occur  within  such 
period. 

§1156.16    Inveellgatien. 

(a)  Informal  investigation.  (1)  The 
Endowment  %viU  investigate  complaints 
that  are  unresolved  after  mediation  or 
are  reopened  because  of  a  violation  of  a 
mediation  agreement. 

(2)  As  part  of  the  initial  investigation, 
the  Endowment  will  use  informal  fact- 
finding methods,  including  joint  or 
separate  discussions  with  the 
complainant  and  the  recipient  to 
establish  the  focts.  and.  if  possible, 
resolve  the  complaint  to  the  mutual 
satisfaction  of  the  parties.  The 
Endowment  may  seek  the  assistance  of 
any  involved  State  program  agency. 

(3)  The  Endowment  will  put  any 
agreement  in  writing  and  have  it  signed 
by  the  parties  and  an  authorized  official 
at  the  Endowment. 

(4)  The  settlement  shall  not  affect  the 
operation  of  any  other  enforcement 
effort  of  the  Endowment,  including 
compliance  reviews  and  investigation  of 
other  complaints  which  may  involve  the 
recipient. 

(5)  The  settlement  is  not  a  finding  of 
discrimination  against  a  recipient. 

(b)  Formal  investigation,  conciliation, 
and  hearing.  If  the  Endowment  cannot 
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resolve  the  complaint  during  the  early 
stages  of  the  investigation,  it  shall: 

(1)  Complete  the  mvestigation  of  the 
complaint. 

(2)  Attempt  to  achieve  voluntary 
compliance  satisfactory  to  the 
Endowment,  if  the  investigation 
indicates  a  violation. 

(3)  Arrange  for  enfbrcemoit  as 
described  in  §.1156.19,  if  necessary. 


§1166.18 
erMMialiea. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right  protected 
by  the  Act:  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
the  Endowment's  investigation, 
conciliation  and  enforcement  process. 

§1156.16   CempMsnce  preeedura. 

(a)  "The  Endowment  may  enforce  the 
Act  and  the  regulations  in  this  part 
through: 

(1)  Termination  of  a  recipient's 
Federal  financial  assistance  from  the 
Endowment  under  the  program  or 
activity  involved  where  the  recipient 
has  violated  the  Act  and  the  regulations 
in  this  part.  The  determination  of  the 
recipient's  violation  may  be  made  only 
after  a  recipient  has  had  an  opportunity 
for  a  hearing  on  the  record  before  an 
administrative  law  judge.  Therefore,  a 
case  which  is  settled  in  mediation,  or 
prior  to  a  hearing,  will  not  involve 
termination  of  a  recipient's  Federal 
financial  assistance  from  the 
Endowment  unless  it  is  reofmned 
because  of  a  violation  of  the  agreement. 

(2)  Any  other  means  authorized  by 
law  including,  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipimit  created  by  the  Act  or  the 
regulations  in  this  part. 

(ii)  Use  of  any  requirement  of  or 
referral  to  any  Federal,  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  the  regulations  in  this  part. 

Cb)  The  Endowment  will  limit  any 
termination  under  paragraph  (a)(1)  of 
this  section  to  the  particular  recipient 
and  particular  program  or  activity  or 
portion  thereof  that  the  Endourment 
finds  in  violation  of  the  regulations  in 
this  part.  The  Endowment  will  not  base 
any  part  of  a  termination  on  a  finding 
with  respect  to  any  program  or  activity 
of  the  recipient  which  does  not  receive 
Federal  financial  assistance  frt>m  the 
Endowment. 

(c)  The  Endowment  will  not  take 
action  under  paragraph  (a)  of  this 
section  until: 


(1)  The  Chairperson  has  advised  the 
recipient  of  its  failure  to  comply  with 
the  Act  and  the  regulations  in  this  part 
and  has  detennin«l  that  volimtary 
compliance  cannot  be  obtained. 

(2)  Thirty  days  have  elapsed  after  the 
Chairperson  has  sent  a  written  report  of 
the  circumstances  and  grounds  of  the 
action  to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  die 
Federal  program  or  activity  involved. 
The  Chairperson  will  file  a  report 
whenever  any  action  is  taken  under 
paragraph  (a)  of  this  section. 

(d)  The  Chairperson  also  may  defer 
granting  new  Federal  financial 
assistance  from  the  Endowment  to  a 
recipient  when  a  hearing  under 
paragraph  (a)(1)  of  this  section  is 
initiated. 

(1)  New  Federal  financial  assistimce 
fix)m  the  Endowment  includes  all 
assistance  for  which  the  Endowment 
requires  an  application  or  approval, 
including  renewal  or  continuation  of 
existing  activities,  or  authorization  of 
new  activities,  during  the  deferral 
period.  New  Federal  financial  assistance 
bom  the  Endowment  does  not  include 
assistance  approved  prior  to  the 
beginning  of  a  termination  hearing 
under  paragraph  (a)(1)  of  this  section  or 
increases  in  funding  as  a  result  of 
changed  computation  of  formula 
awards. 

(2)  The  Endowment  will  not  begin  a 
deferral  until  the  recipient  has  received 
a  notice  of  an  opportiuiity  for  a  hearing 
under  paragraph  (a)(1)  of  this  section. 
The  Endowment  will  not  continue  a 
deferral  for  more  than  60  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  the  Chairperson.  The 
Endowment  will  not  continue  a  deferral 
for  more  than  30  days  after  the  close  of 
the  hearing,  unless  the  hearing  results  in 
a  finding  against  the  recipient.  If  the 
hearing  results  in  a  finding  against  the 
recipient,  the  Endowment  must 
terminate  funds. 

§1156.20    Alternate  funds  disburse! 
procedure. 

(a)  When  the  endowment  withholds 
funds  from  a  recipient  under  the 
regulations  in  this  part,  the  Chairperson 
may  disburse  the  withheld  funds 
directly  to  an  alternate  recipient 
otherwise  eligible  for  Endowment 
support:  any  public  or  nonprofit  private 
organization  or  agency,  or  State  or 
political  subdivision  of  the  State. 

(b)  The  Chairperson  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  the 
regulations  in  this  part;  and 


(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  the  activity. 

§1156.21    EiJieueMen  ef  adminlslrattwa 


(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and  the 
Endowment  has  made  no  finding  with 
regard  to  the  complaint;  or 

(2)  The  Endowment  issues  a  finding 
in  favor  of  the  recipient. 

(b)  If  the  Endowment  fails  to  make  a 
finding  within  180  days  or  issues  a 
finding  in  favor  of  the  recipient,  the 
Endowment  will: 

(1)  Promptly  advise  the  complainant 
if  either  of  the  conditions  of  paragraph 
(a)  of  this  section  has  been  met: 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief  that  will  effect  the 
purpose  of  the  Act; 

(3)  Inform  the  complainant: 

(i)  That  the  complainant  may  bring  a 
civil  action  only  in  the  United  States 
district  court  for  the  district  in  which 
the  recipient  is  located  or  transacts 
business; 

(ii)  That  a  complainant  prevailing  in 
a  civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  the 
complainant  must  demand  these  costs 
in  the  complaint; 

(iii)  That  before  commencing  the 
action  the  complainant  shall  give  30 
days  notice  by  registered  mail  to  the 
Chairperson  of  the  Endowment,  the 
Secretary,  the  Attorney  General  of  the 
United  States,  and  the  recipient; 

(iv)  That  the  notice  must  state:  the 
alleged  violation  of  the  Act;  the  relief 
requested;  the  court  in  which  the 
complainant  is  bringing  the  action;  and 
whether  or  not  the  attorney's  fees  are 
demanded  in  the  event  the  complainant 
prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 

(FR  Doc.  98-3334  Filed  2-10-98;  8:45  am) 
BIUJNGCXXX  75SS-01-M 


6880         Federal  Register /Vol.  63.  No.  28  /  Wednesday.  February  11.  1998 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION      Rulemaking  Analysis  and  Notices 


MfWme  AdmlnitmHon 
46CFRPwt221 

[Dodwl  Na  R-1701 

RiN2133-^B2» 

flegule<ed  Transactions  Involving 
Docuroamad  Vaaaala  and  Otttar 
MarMma  ifilsfaata:  ENminatton  of 
Mortgagss  and  Truatsa  naaUlctlona 

AQENCY:  Maritime  Administration. 
Department  of  Transportation. 

ACTKM:  Final  rule. 


:  Ths  Maritime  Administration 
(MARAO)  is  issuing  this  final  rule  to 
conform  its  existing  regulations  to 
statutory  changes  that  eliminate 
restrictions  on  mortgagees  and  trustees, 
thereby  eliminating  the  need  for 
approval  by  MARAD  of  mortgagees, 
trustees  and  mortgages  held  by 
noncitizens  on  U.S.  documented 
vessels. 

DATES:  This  rule  is  effective  February 
13. 1998. 

FOR  nOTTHCR  WtfOMIATKM  CONTACT: 
Edmund  T.  Sommer,  Jr..  Chief.  General 
and  International  Law  Division, 
Telephone  202-366-5181. 

SUPPUEMENTARY  MFORMATION: 

Backgroniid 

Section  9  of  the  Shipping  Act.  1916 
(46  App.  U.S.C.  808).  prior  to 
amendment  in  1996  by  Pub.  L.  104-324. 
required  the  approval  of  MARAD, 
pursuant  to  authority  delegated  by  the 
Secretary  of  Transportation,  to  mortgage 
a  U.S.  documented  vessel  to  a  person 
not  a  citizen  of  the  United  States. 
Provisions  in  Chapter  313  of  Title  46 
use.  likewise  required  MARAD 
approval  of  noncitizen  mortgagees  and 
U.S.  trustees  who  would  hold  mortgages 
for  noncitizens.  Pub.  L.  104-324 
amended  those  statutes  to  eliminate  the 
requirement  for  those  approvals. 
Accordingly,  MARAD  is  hereby 
conforming  its  regulations  by  removing 
requirements  reflecting  provisions 
formerly  found  in  the  above  statutes  for 
MARAD  approval  of  mortgagees  and 
trustees  and  mortgages  to  noncitizens. 
Existing  mortgagees  and  trustees  who 
have  written  approval  from  MARAD 
which  may  call  for  reapproval  need  not 
do  so. 


Executive  Order  12866  (Regulatory 
Planning  and  Review).  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures,  and  Pub.  L 
104-121 

This  procedural  rulemaking  is  not 
considered  to  be  an  economically 
significant  regulatory  action  under  E.O. 
12866.  and  is  also  not  considered  a 
major  nde  for  purposes  of  Congressional 
review  under  Pub.  L.  104-121.  It  is  not 
considered  to  be  a  significant  rule  under 
DOT'S  Regulatory  Policies  and 
Procediu«s  (44  FR  11034;  February  26. 
1979).  Accordingly,  it  has  not  been 
reviewed  by  the  OlEfice  of  Management 
and  Budget.  This  rule  merely  conforms 
MARAD's  regulations  at  46  CFR  Part 
221  to  changes  in  statutory  authority  for 
MARAD's  administrative 
responsibilities  for  approving  the 
foreign  transfer  of  certain  vessels  and 
interests  therein  by  removing 
restrictions  in  the  regulations  that  may 
no  longer  be  legally  imposed. 
Accordingly,  pursuant  to  provisions  of 
the  Administrative  Procedure  Act.  5 
U.S.C.  553  (c)  and  (d),  MARAD  finds 
that  notice  and  pubUc  procedure  are 
unnecessary  and  that  this  rule  may 
become  effective  in  less  that  30  days 
after  its  publication. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  principles  and 
criteria  contained  in  E.0. 12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility 

The  Acting  Maritime  Administrator 
certifies  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Because  fewer  applications  for  approval 
will  need  to  be  filed,  the  affected  public 
will  save  money. 

Environmental  Assessment 

MARAD  has  concluded  that  this  final 
rule  will  have  no  environmental  impact 
and  that  an  environmental  impact 
statement  is  not  required. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  new 
information  collection  requirements. 

This  rule  does  not  impose  any 
unfunded  mandates  or  requirements 
that  will  have  an  impact  on  the  quality 
of  the  human  environment. 


List  of  Sobyects  in  46  CFR  Part  221 

Maritime  carrien.  Reporting  and 
recordkeeping  requirements,  Triists  and 
trustees.  

Accordingly,  Part  221  of  46  CFR 
Chapter  n.  Subchapter  B  is  amended  as 
follows: 

PART  221— REGULATED 
TRANSACTIONS  MVOLVMQ 
DOCUMENTED  VESSELS  AND  OTHER 
MARITIME  INTERiESTS 

1-2.  The  authority  citation  for  part 
221  continues  to  read  as  follows: 

Anifaority:  46  App.  U.S.C  802. 803,  808. 
835.  839,  841a,  1114  (b).  1195:  46  U.S.C  du. 
301  and  313;  49  U.S.C  336;  49  CFR  1.66. 

f221.1    [Amendedl 

3.  §  221.1    Purpose,  is  amended  as 
followK 

a.  By  removing  existing  paragraph 
(a)(l)and  redesignating  paragraphs  (a)(2) 
and  (a)(3)  as  (a)  (1)  and  (a)(2). 

b.  In  paragraph  (b),  by  removing  the 
words  "(1)  mrough  (3)"  and  replacing 
them  with  the  words  "(1)  and  (2)"  and 
by  replacing  the  word  "of  after 
"Secretary"  with  the  word  "to". 

1221.3    [Amendad] 

4.  §  221.3    Definitions,  is  amended  as 
follows: 

a.  By  removing  paragraphs  (0 
Federally  insured  depository  institution, 
and  (k)  Mortgagee. 

b.  In  paragraph  (t)  Trust,  by  removing 
paragraph  (t)(2)  and  the  designation 
"(1)"  in  paragraph  (t)(l). 

c.  By  redesignating  paragraphs  (g) 
throu^  (j)  and  (1)  through  (w)  as  (0 
through  (u). 

1221.7    [Amended] 

5.  §  221.7    Applications  and  fees,  is 
amended  in  pcuxtgraph  (b)  as  follows: 

a.  In  para^ph  (b)(l)(ii)  by  removing 
the  introductory  words  "Mortgage  of, 
or". 

b.  By  removing  paragraph  (b)(l)(v). 

c.  By  removing  paragraph  (b)(2)(iv). 

1221.11    [Amended] 

6.  §  221.1 1     Required  approvals,  is 
amended  as  follows: 

a.  In  paragraph  (a)  by  removing  the 
words  "sections  31322(a)(1)(d)  and 
31328"  and  inserting  in  their  place 
"section  12106(e) '. 

b.  In  paragraph  (a)(1)  by  removing  the 
word  "mortgage"  and  the  comma 
thereafter . 

§221.13    [Amended] 

7.  §  221.13    General  approval,  is 
amended  as  follows: 

a.  In  the  introductory  sentence  of 
paragraph  (a)(1)  by  removing  the  word 
"mortgage"  and  the  comma  thereafter. 
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b.  By  removing  paragraph  (a)(l)(iii) 
and  redesignating  existing  paragraph 
(a)(l)(iv)  as  (a)(l)(iii). 

c.  In  paragraph  (a)(3).  by  removing  the 
words  "or  mortgage"  and  the  preceding 
comma. 

f221.15    [Amended] 

8.  §  221.15    Approval  for  transfer  of 
registry  or  operation  under  authority  of 
a  foreign  country  or  for  scrapping  in  a 
foreign  country,  is  amended  by 
replacing  the  phrase  in  paragraph 
(c)(4)(i)  "Federally  Insured  Depository 
Institution"  with  the  phrase  "federally 
insured  depository  institution". 

$221.17    [Amended] 

9.  §  221.17    Sale  of  a  documented 
vessel  by  order  of  a  district  court,  is 
amended  by  replacing  the  word 
"Mortgagee"  wherever  it  appears  with 
the  word  "mortgagee". 

$221.19    [Amended] 

10.  §  221.19    Possession  or  sale  of 
vessels  by  mortgagees  or  trustees  other 
than  pursuant  to  court  order,  is 
amended  by  replacing  the  word 
"Mortgagee"  wherever  it  appears  with 
the  word  "mortgagee". 

11.  Subpart  C — ^Preferred  Mortgagees 
on  Dociunented  Vessels:  Mortgagees  and 
Trustees,  is  hereby  removed  and  the 
subpart  is  reserved. 

S  221.61    [Amended] 

12.  §  221.61     Purpose  is  amended  by 
removing  in  the  Note  thereto  the  words 
"31328  or"  and  "or  mortgages",  and 
inserting  the  word  "or"  before  the  word 
"transfers". 

By  Order  of  the  Acting  Maritime 
Administrator. 

Dated:  February  5. 1998. 

Joel  C  Richard. 

Secretary. 

(FR  Doc.  98-3346  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208295-7295-01;  I.D. 
0205980] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  620 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospberic  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
620  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  specification  for  pollock  in 
this  area. 

DATES:  1200  hrs.  Alaska  local  time 
(A.l.t.).  February  7, 1998,  until  the 
effective  date  of  the  Final  1998  Harvest 
Specification  of  Groundfish.  as 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. . 
The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
620  was  established  by  the  Interim  1998 
Harvest  Specifications  (62  FR  65622, 
December  15, 1997)  as  10.165  metric 
tons  (mt).  determined  in  accordance 
with§679.20(c)(2)(i). 


In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has  , 
determined  that  the  1998  interim 
specification  of  pollock  in  Statistical 
Area  620  has  been  reached.  Therefore, 
the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  9,665  mt,  and  is  setting 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  620  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

This  action  responds  to  the  interim 
TAG  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  interim  TAG  of 
pollock  in  Statistical  Area  620  of  the 
GOA.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  pubUc 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  efiiective  date  is 
hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  6. 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-3462  Filed  2-6-98;  3:57  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  39 

[DoclMt  No.  97-CE-132-AD] 

RIN  2120-AA64 

AirworthinMS  Diractivas;  Diamond 
Aircraft  Industrias  Modais  HK  36  TTS 
and  HK  36  TTC  Sailplanaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Diamond  Aircraft  Industries  (Diamond) 
Models  HK  36  TTS  and  HK  36  TTC 
sailplanes.  The  proposed  action  would 
require  inspecting  the  engine 
turbocharger  oil-pressure  line  for  the 
correct  btmjo  bolt.  The  correct  banjo  bolt 
would  have  a  valve  seat,  instead  of  a 
built-in  orifice.  If  the  banjo  bolt  does  not 
have  a  valve  seat,  then  the  proposed 
action  would  require  replacing  the  banjo 
bolt  with  one  that  has  a  valve  seat,  and 
repairing  or  replacing  the  turbocharger. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  Austria.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  possible  loss  of 
engine  power,  which,  if  not  corrected, 
could  result  in  possible  loss  of  control 
of  the  sailplane. 

DATES:  Comments  must  be  received  on 
or  before  March  17,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
132-AD^Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Diamond  Aircraft  Industries,  G.m.b.H., 
N.A.  Otto-Strabe  5,  A-2700,  Wiener 
Neustadt.  Austria.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov.  Aerospace  Engineer,  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  FAA.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  If^ORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-132-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-132-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106.  ' 


Diacussion 

The  Austro  Control  GmbH,  which  is 
the  airworthiness  authority  for  Austria, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Diamond 
Aircraft  Industries  (Diamond)  Models 
HK  36  TTS  and  HK  36  TTC  sailplanes 
equipped  with  Bombardier  ROTAX 
(ROT AX)  912  F  series  engines  (serial 
numbers  4,420.011  through  4,420.058). 
The  Austro  Control  GmbH  reports  that 
during  a  routine  maintenance 
inspection.  Diamond  found  that  some  of 
the  affected  sailplanes  equipped  with 
turbocharged  ROTAX  engines  have  the 
wrong  banjo  bolt  installed  in  the  oil- 
pressure  line.  The  correct  banjo  bolt, 
part  number  (P/N)  941  782,  should  have 
a  valve  seat  instead  of  a  built-in  orifice. 
The  wrong  banjo  bolt  could  cause 
excessive  wear  to  the  turbine  bearing  in 
the  turbocharger  because  of  too  much 
oil  entering  the  muffler  system.  This 
increased  oil  in  the  muffler  would  be 
evident  by  excessive  smoke  in  the 
exhaust.  These  conditions,  if  not 
corrected,  could  result  in  loss  of  engine 
power,  with  possible  loss  of  control  of 
the  sailplane. 

Relevant  Service  Information 

Bombardier  ROTAX  has  issued 
Technical  Bulletin  No.  914-04,  dated 
August  1997,  which  specifies 
procedures  for  inspecting  the  sailplane's 
oil-pressure  line  in  the  turbocharged 
engine  for  the  correct  banjo  bolt  (F/N 
941  782),  replacing  any  banjo  bolt  that 
has  a  built-in  orifice,  and  repairing  or 
replacing  the  turbocharger. 

The  Austro  Control  GmbH  classified 
this  service  bulletin  as  mandatory  and 
issued  Austrian  AD  No.  90,  undated,  in 
order  to  assure  the  continued 
airworthiness  of  these  sailplanes  in 
Austria. 

The  FAA's  Determination 

This  sailplane  model  is  manufactured 
in  Austria  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Austro  Control  GmbH  has  kept  the  FAA 
informed  of  the  situation  described 
above. 

The  FAA  has  examined  the  findings 
of  the  Austro  Control  GmbH,  reviewed 
all  available  information  including  the 
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service  information  referenced  above, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  the  Provisions  of  the 
PropoaedAD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Diamond  Aircraft  Ltd. 
Model  HK  36  TTS  and  HK  36  TTC 
sailplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  inspecting 
the  banjo  bolt  for  a  valve  seat.  If  the 
banjo  bolt  does  not  have  a  valve  seat, 
the  proposed  AD  would  require 
replacing  the  banjo  bolt,  and  repairing 
or  replacing  the  turbocharger. 
Accomplishment  of  the  proposed 
installation  would  be  in  accordance 
with  Bombardier  ROTAX  Technical 
Bulletin  No.  914-04,  dated  August. 
1997. 

Cost  Impact 

The  FAA  estimates  that  4  sailplanes 
'  in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $240  or  $60  per 
sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Rogatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated.  %vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doicket  at  the 


location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  ^°  '^^  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [AmandadI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Diamond  Aircraft  Udustries:  Docket  No.  97- 
CE-132-AD. 
Applicability:  Model  HK  36  TTS  and  HK 

36  TTC  sailplanes  (all  serial  numbers), 
certificated  in  any  category,  equipped  with 
Bombardier  ROTAX  engines  (serial  numbers 
4,420.011  through  4,420.058). 

Note  1:  This  AD  spiles  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  itjias  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modiHed,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  10 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  possible  loss  of  engine  power, 
which,  if  not  corrected,  could  result  in 
possible  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Inspect  the  Bombardier  ROTAX 
engine's  turbocharger  oil-pressure  line  for  a 
banjo  bolt  with  a  valve  seat,  part  number  (P/ 
N)  941  782  (or  an  FAA-approved  equivalent 
part  niunber)i  in  accordance  with  the 
Instructions  section  of  Bombardier  ROTAX 
Technical  Bulletin  No.  914-04,  dated  August, 
1997. 

Note  2:  An  incorrect  banjo  bolt  would  have 
a  built-in  orifice,  instead  of  a  valve  seat. 

(b)  If  an  incorrect  ban)o  bolt  is  installed, 
prior  to  further  flight,  replace  the  banjo  bolt 
with  one  that  has  P/N  941  782  (or  an  FAA- 
approved  equivalent  part  number),  and  repair 
or  replace  the  tuit>ochaiger  in  accordance 
with  the  Instructions  section  of  Bombardier 


ROTAX  Technical  Bulletin  No.  914-04, 
dated  August,  1997. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Insptector.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  ROTAX  Technical  Bulletin  No. 
914-04,  dated  August  1997,  should  be 
directed  to  Diamond  Aircraft  Industries, 
G.m.b.H.,  N.A.  Otto-Strabe  5,  A-2700, 
Wiener  Neustadt,  Austria.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Austrian  AD  No.  90,  undated. 

Issued  in  Kansas  City,  Missouri,  on 
February  4, 1998. 
Jolin  R.  Colomy. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  98-3413  Filed  2-10-«8;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

15  CFR  Part  922 

Poclcat  No.  971014245-8014-02] 

[RIN  0645-AK45 

Anchoring  on  Tortugas  Bank  Within 
the  Florida  Kays  National  Marina 
Sanctuary 

AGB4CY:  Sanctuaries  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Proposed  rule;  environmental 
assessment. 

SUMMARY;  The  National  Oceanic  and 
Atmospheric  Administration  is 
proposing  to  amend  the  regulations  for 
the  Florida  Keys  National  K4arine 
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Sanctuary  (FKNMS  or  Sanctuary)  to 
make  permanent  the  temporary 
prohibition  on  anchoring  by  vessels  50 
meters  or  greater  in  registered  length  on 
Tortugas  Bank.  The  preamble  to  this 
rule  contains  an  environroental 
assessment  for  this  proposed  action.  The 
intent  of  this  proposed  rule  is  to  protect 
the  coral  reef  at  Tortugas  Bank. 
DATES:  Comments  must  be  received  by 
March  13. 1998. 

AOOncsSES:  Comments  should  be  sent  to 
Billy  Causey.  Superintendent,  Florida 
Keys  National  Marine  Sanctuary,  Post 
Office  Box  500368,  Marathon.  Florida. 
33050.  Comments  will  be  available  for 
public  inspection  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Causey  at  (305)  743-2437. 
tUPnXMBITARY  MFORMATKM: 

I.  Background 

The  Sanctuary  was  designated  by  an 
act  of  Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA.  Pub.  L.  101- 
605)  which  was  signed  into  law  on 
November  16. 1990.  The  FKNMSPA 
directed  the  Secretary  of  Commerce  to 
develop  a  comprehensive  management 
plan  and  regulations  for  the  Sanctuary 
pursuant  to  sections  303  and  304  of  the 
National  Marine  Sanctuaries  Act 
(NMSA)  (also  known  as  Title  III  of  the 
Marine  Protection  Research  and 
Sanctuaries  Act  of  1972).  as  amended. 
16  use  1431  et  seq.  The  NMSA 
authorizes  the  development  of 
management  plans  and  regulations  for 
national  marine  sanctuaries  to  protect 
their  conservation,  recreational, 
ecological  historical,  research, 
educational,  or  aesthetic  qualities. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  implement  designated  sanctuaries 
is  delegated  to  the  Under  Secretary  of 
Commerce  for  Ocean  and  Atmosphere 
by  the  Department  of  Commerce, 
Organization  Order  10-15,  §  3.01(x) 
(Jan.  26, 1996).  The  authority  to 
administer  the  other  provisions  of  the 
NMSA  is  delegated  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  of  NOAA  by 
NOAA  Qrcular  83-38,  Directive  05-50 
(September  21, 1983.  as  amended).  The 
final  Sanctuary  regulations 
implementing  the  designation  was 
pubUshed  in  the  Federal  Register  on 
)une  12. 1997.  (62  FR  32154)  and  were 
effective  )uly  1. 1997,  and  codified  at  15 
CFR  part  922,  Subpart  P. 

In  September  1997.  NOAA  became 
aware  that  significant  injury  to,  and 
destruction  of.  living  coral  on  the 
Tortugas  Bank,  west  of  the  Dry  Tortugas 


National  Park,  was  being  caused  by  the 
anchoring  of  vessels  50  meters  or  greater 
in  registered  length. 

Section  922.165  of  the  Sanctuary 
regulations  provides  that,  where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of.  or  injury  to  a 
Sanctuary  resoiuces,  any  and  all 
activities  are  subject  to  immediate 
temporary  regulation,  including 
prohibition,  for  up  to  120  days. 
Emergency  regulations  cannot  take 
effect  tmtil  approved  by  the  Governor  of 
the  State  of  Florida.  In  accordance  with 
15  CFR  922.165,  and  the  Co-Trustees 
Agreement  for  Cooperative  Management 
between  NOAA  and  the  State  of  Florida, 
in  October  1997.  NOAA  consulted  with 
and  received  approval  by  the  Governor 
of  the  State  of  Florida  to  issue  a 
temporary  rule  prohibiting  the 
anchoring  by  vessels  50  meters  or 
greeter  in  length  on  Tortugas  Bank  west 
of  the  Tortugas  National  Park  within  the 
Sanctiiary.  The  temporary  rule  (62  FR 
54381;  October  20. 1997).  took  effect  at 
12:01  a.m.  October  17. 1997  and  will 
remain  in  effect  until  February  12. 1998. 

n.  Summary  of  the  Propoeed 
RegoletiHy  Amendment 

The  proposed  rule  would  make 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  on  the 
Tortugas  Bank  west  of  the  Dry  Tortugas 
National  Park  vtrithin  the  Sanctuary. 
Current  15  CFR  922.1 63(a)(5)(ii)  of  the 
final  Sanctuary  regulations  prohibits 
vessels  from  anchoring  in  the  Sanctuary 
on  living  coral  other  than  hardbottom  in 
water  depths  less  than  40  feet  when 
visibility  is  such  that  the  seabed  can  be 
seen.  However,  this  regulation  does  not 
protect  the  coral  located  in  the  area 
covered  by  this  proposed  rule  because 
the  water  there  is  deeper  than  40  feet. 

Anchoring  of  vessels  50  meters  or 
greater  in  registered  length  on  Tortugas 
Bank  has  been  dociunented  as  having 
caused  significant  injury  to  living  coral 
reef  resources.  Vessels  of  such  size  have 
anchor  gear  (ground  tackle)  of  massive 
weight  and  size  with  heavy  chains 
hundreds  of  feet  in  length  weighing  as 
much  as  8  to  10  tons.  Proper  anchoring 
requires  that  a  length  of  chain  five  to 
seven  times  the  depth  of  the  water  be 
lowered,  this  act  of  product  seamanship 
allows  for  safe  anchoring  under  any  sea 
conditions.  In  most  circimistances. 
much  of  this  chain  will  drop  to  and 
remain  on  the  bottom.  The  weight  of  the 
chain  holds  the  vessel  in  place.  In  this 
area,  the  heavy  chain  crushes  the  coral 
and  sponges.  In  addition,  as  the  tide 
changes  or  the  wind  shifts,  vessels  often 
change  position  and  drag  their  anchor 


chain  over  the  seabed,  further  damaging 
thereof. 

For  example,  a  180  foot  Coast  Guard 
Cutter  uses  a  2000  poxmd  anchor  and 
chain  sized  appropriately  to  deploy  it; 
whereas  a  Coast  Guard  110  foot  Patrol 
Boat  uses  an  80  pound  anchor  and 
rather  than  chain,  nylon  line  is  used  as 
ground  tackle  (anchor  gear). 

Coast  Guard  patrol  boats  regularly  in 
the  area  around  Tortugas  Bank  report 
that  they  encoimter  either  very  large 
vessels  (50  meters  or  greater  in  length), 
or  fishing  vessels  or  pleasure  craft 
generally  less  than  35  meters  in  length. 

Vessels  smaller  than  50  meters  in 
registered  length  have  not  been 
dociunented  as  having  caused  injiuy  or 
loss  of  Uving  coral  on  Tortugas  Bank. 
Their  anchoring  gear  is  less  massive  in 
size,  length  and  weight.  Therefore,  this 
rule  would  not  prohibit  anchoring  by 
vessels  less  than  50  meters  in  registered 
length  on  the  Tortugas  Bank.  The 
location  by  coordinates  of  the 
-prohibited  anchoring  area  is  set  forth  in 
the  text  of  the  proposed  rule.  Vessels 
greater  than  50  meters  in  registered 
length  are  already  prohibited  by  the 
FKNMSPA  for  operating  in  certain  other 
areas  of  the  Sanctuary,  refaired  to  in 
that  statute  and  Sanctuary  regulations  as 
Areas  to  be  Avoided  (15  CFR 
922.164(a)). 

Transit,  fishing  and  all  other  activities 
currently  allowed  in  the  area  would  not 
be  affected  by  this  rule.  Altnnative 
anchor  sites  for  vessels  50  meters  or 
greater  in  length  are  located  within 
approximately  two  nautical  miles  of  the 
prohibited  area.  The  close  proximity  of 
these  alternative  anchoring  sites  should 
mitigate  any  potential  economic  impact 
on  such  vessels  since  cost  of  the  time 
and  fuel  to  maneuver  to  this  area  and 
the  additional  time  and  labor  in  letting 
out  and  pulling  in  the  additional  anchor 
chain  should  be  minimal. 

The  recommended  alternative 
anchoring  location  in  the  vicinity  of  the 
area  closed  to  anchoring  by  vessels  50 
meters  or  greater  in  registered  length  is 
the  area  outside  the  sanctuary  boxmdary 
located  approximately  2  nautical  miles 
west  of  the  living  coral  reefs  that  form 
the  Tortugas  Bank,  where  the  water 
depth  contour  is  20  fathoms  or  greater 
as  indicted  on  NOAA  Nautical  Chart 
Numbers  11434  and  11420.  The  bottom 
type  in  this  area  is  sand/mud  or  sand/ 
siiell.  Mariners  should  note  the 
existence  of  a  submerged  shipwreck 
located  at  24'38'N  83"08.00'W.  This 
shipwreck  is  a  landing  ship  transport 
which  was  lost  in  1948. 
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m.  MiaceUaneoos  Rulemaking 
Requirements 

National  Environmental  Policy  Act 

NOAA  has  prepared  an 
environmental  assessment  (EA), 
pursuant  to  the  National  Marine 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.,  for  the  Florida  Keys 
National  Sanctuary  on  this  proposed 
nde.  The  text  of  the  EA  follows. 

Environmental  Assessment 

/.  Description  of  the  Affected 
Environment 

The  Dry  Tortugas  Banks  are  located  at 
the  westernmost  extent  of  the  Florida 
Ke3rs.  These  banks  are  separated  from 
the  remainder  of  the  Keys  by  a  24  meter 
deep  channel.  The  Banks  have  a  rim  of 
Holocene  coral  reef  development 
surrounding  an  inner  basin  containing 
several  sandy  islands  including 
Loggeriiead  Key.  Garden  Key,  Bush  Key. 
anoHospital  Key.  A  little-known  deep- 
water  coral  reef,  informally  named 
Sherwood  Forest,  is  found  at  Tortuigas 
Bank.  The  seabed  includes  corals, 
sponges,  and  other  delicate  coral  reef 
organisms. 

Human  uses  of  the  affiscted 
environment  includes  snoriceling  and 
diving,  shrimping,  day  tours  on  charter 
boats,  and  pleasure  boating  on  private 
boats.  All  of  these  vessels  are  less  than 
50  meters  in  registered  length  and  none 
have  been  documented  as  causing 
damage  to  the  reef  by  anchoring. 

n.  Need  for  the  Pwposed  Rule 

The  region  within  the  Sanctuary 
known  as  Tortugas  Bank  has 
traditionally  been  an  anchoring  area  for 
large,  foreign  flag  vessels  holdhig  up 
and  waiting  order  to  enter  a  port  within 
the  region. 

However,  personnel  from  the  adjacent 
Dry  Tortugas  National  Park  have  noticed 
that  in  the  past  six  months,  vessels  have 
begun  to  anchor  on  the  Bank  itself. 

On  August  30,  Florida  Keys  National 
Marine  Sanctuary  staff  received  a  video 
bom  a  recreational  diver  charter  captain 
documenting  anchoring  damage  caused 
by  a  large,  foreign-flagged  vessel 
anchored  within  state  waters  on  the 
Tortugas  Bank,  within  the  Sanctuary. 

Shortly  thereafter.  Sanctuary 
biologists  visited  the  reported  anchoring 
site  to  conduct  a  biological  assessment 
of  the  injiuy  to  the  living  coral  reef. 
When  they  arrived  on  Tortugas  Bank, 
there  were  four  foreign  ships  ranging 
fit>m  over  400  to  800  feet  in  length 
anchored  on  the  60'  deep  coral  reef 
bank.  Although  staff  was  unable  to 
locate  the  original  site  which  was 
reported  in  the  video,  they  were  able  to 


assess  and  photodoowient  the  reef 
damage  caused  by  the  four  vessels. 

Staff  noted  significant  damage  to 
corals,  sponges,  and  other  delicate  coral 
reef  organisms.  Wide  swaths  of  barren 
seabed  and  overtxuned  coral  heads  were 
evidence  of  the  ongoing  disruption  to 
the  coral  reef  community  caused  by  the 
ships'  anchors  and  anchor  chains. 

The  proposed  rule  would  make 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  in  an  area 
approximately  39.53  square  nautical 
miles.  Transit,  fishing  and  all  other 
activities  currently  allowed  in  the  area 
would  not  be  affected  by  this  rule. 

NOAA  has  identified  and 
recommended  alternative  anchor  sites 
within  approximately  two  nautical 
miles  of  the  prohibited  area.  Vessels 
greater  than  50  meters  in  registered 
length  are  already  prohibited  by  the 
FKNMSPA  fix>m  operating  in  certain 
other  areas  of  the  Sanctuary,  referred  to 
in  that  statute  and  Sanctuary  regulations 
as  Areas  to  be  Avoided  (15  CFR 
922.164(a)). 

n.  Alternatives,  Including  the  Proposed 
Action  and  Their  Environmental 
Impacts 

No  Action 

One  alternative  is  to  take  no  action, 
thus  maintaining  the  status  quo.  This 
alternative  is  not  acceptable  because  the 
coral  reef  located  at  Tortiigas  Bank 
would  continue  to  be  injured  or 
destroyed  by  the  anchoring  of  vessels  50 
meters  or  greater  in  length. 

Prohibit  Anchoring  by  Vessels  50 
Meters  or  Greater  in  Registered  Length 
on  Tortugas  Bank  Within  the  Florid^ 
Keys  National  Marine  Sanctuary 

The  preferred  alternative  is  to  make 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  on  Tortugas 
Bank  within  the  Florida  Keys  National 
Marine  Sanctiuuy.  This  alternative 
would  protect  the  coral  reef  at  Tortugas 
Bank  while  not  unduly  restricting  the 
passage  and  anchoring  of  vessels  which 
have  not  been  documented  as  having 
caused  harm  in  the  area. 

Prohibit  Anchoring  by  All  Vessels  on 
Tortugas  Bank  Within  the  Florida  Keys 
National  Marine  Sanctuary 

This  alternative,  to  prohibit  anchoring 
by  all  vessels  on  Tortugas  Bank  within 
the  Florida  Keys  National  Marine 
Sanctuary  would  luiduly  restrict  the 
vessels  which  have  not  been 
documented  as  having  caused  harm  in 
the  area.  Vessels  smaller  than  50  meters 
in  registered  length  have  not  been 


documented  as  having  caused  injiuy  or 
loss  of  living  coral  on  Tortugas  Bank. 
Their  anchoring  gear  is  less  massive  in 
size,  length  and  weight  than  that  of 
vessels  of  50  meters  or  greater  in 
re^stered  length. 

Current  uses  of  the  Tortugas  Bank, 
west  of  the  Dry  Tortugas  National  Park, 
include  snorkeling  and  diving, 
shrimping,  day  tours  on  charter  boats, 
and  pleasure  boating  on  private  boats. 
All  of  these  vessels  are  less  than  50 
meters  in  registered  length  and  none 
have  been  documented  as  causing 
damage  to  the  reef  by  anchoring.  To 
prohibit  anchoring  by  these  vessels  on 
the  Tortugas  Bank,  west  of  the  Dry 
Tortugas  National  Park,  would  likely  be 
an  imreasonable  economic  biutien  on 
small  businesses  and  an  imnecessary 
impact  on  the  public  relative  to  the 
apparently  minimal  environmental 
benefit  of  such  a  restriction. 

Extend  the  Area  to  be  Avoided  to 
Include  Tortugas  Bank  West  of  the  Dry 
Tortugas  National  Park 

Extending  the  existing  statutory  Area 
To  Be  Avoided  to  include  Tortugas 
Bank  west  of  the  Dry  Tortugas  National 
Park  is  an  alternative  that  was 
considered  and  rejected.  This 
alternative  would  eliminate  the  safe 
passage  and  transit  through  the  area  by 
all  vessels  greater  than  50  meters 
registered  length.  The  passage  of  vessels 
through  this  area  has  not  been 
determined  to  be  detrimental  to  the 
enviroiunent.  Vessels  50  meters  or 
greater  in  registered  length  frequently 
pass  through  this  area  eiut>ute  to  major 
Gulf  Coast  ports,  including  Galveston 
and  Houston,  Texas;  Mobile,  Alabama; 
New  Orleans,  Louisiana;  Tampa.  Florida 
and  the  ships  transit  this  area  enroute  to 
the  Panama  Canal.  The  overly  broad 
restriction  that  would  be  caused  if  this 
alternative  was  accepted  would  cause  a 
great  economic  biuden  to  the  shipping 
industry,  and  therefore  was  not  selected 
as  the  preferred  alternative. 

IV.  List  of  Agencies  and  Persons 
Consulted 

In  an  effort  to  inform  all  affected 
parties  of  the  temporary  rule,  NOAA 
sent  electronic  mail  messages  to  major 
international  shipping  companies,  and 
notified  the  U.S.  Coast  Guard  which 
resulted  in  a  Notice  to  Mariners.  NOAA 
issued  a  press  release  which  was 
reported  oy  the  media  throughout  the 
area.  Sanctuary  staff  notified  all 
international  underwriters  for  the 
relevant  shipping  companies  to  apprise 
them  of  the  temporary  rule  and 
soliciting  their  help  in  notifying  their 
shipping  clients.  Additionally, 
Sanctuary  staff  contacted  all  the  Pilots' 
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Associations  around  the  Gulf  Coast  and 
solicited  their  help  in  spreading  the 
word  to  the  shipping  companies  about 
the  rule.  In  addition,  NOAA  consulted 
with,  and  received  approval  from,  the 
State  of  Florida.  NOAA  will  continue  to 
consult,  as  appropriate,  with  all  relevant 
parties  during  the  pendency  of  this  rule. 

End  of  EnTironmental  AsMSunent 

Executive  Order  12866 

The  OfBce  of  Management  and  Budget 
(OMB)  has  concurred  that  this  rule  is 
not  significant  within  the  meaning  of 
Section  3(f)  of  Executive  Order  12866. 

Executive  Order  12612:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
sufficient  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

This  regulatory  action  if  adopted  as 
proposed  is  not  expected  to  have  a 
signiPicant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  and  the  Assistant 
General  Counsel  for  Legislation  and 
Regulation  of  the  Department  of 
Commerce  has  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

This  proposed  rule  would  make 
permanent  the  temporary  prohibition  on 
anchoring  by  vessels  50  meters  or 
greater  in  registered  length  in  a 
relatively  small,  sensitive  area. 
Alternative  anchoring  sites  for  vessels 
subject  to  this  regulation  are  within 
close  proximity,  which  should  mitigate 
any  potential  economic  impact  on  such 
vessels  since  the  cost  of  the  time  and 
fuel  to  maneuver  to  this  area  and  the 
additional  time  and  labor  in  letting  out 
and  pulling  in  the  anchor  chain  should 
be  minimal.  Vessels  smaller  than  50 
meters  in  registered  length  have  not 
been  documented  as  having  caused 
injury  or  loss  of  living  coral  on  Tortugas 
Bank  and.  therefore,  would  not  be 
subject  to  this  rule's  prohibition. 
Accordingly,  an  initial  Regulatory 
Flexibility  Analysis  was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  impose 
an  information  collection  requirement 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3500  et  seq. 

List  of  Subfecta  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Education. 


Environmental  protection,  Marine 
resources.  Natural  resources.  Penalties. 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429.  Marine  Sanctuary  Program) 

Dated:  February  5. 1998. 
Captain  Evelyn  J.  Fields. 

Deputy  Assistant  Administrator  for  Ocean 
Soviets  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above.  15  CFR  Part  922.  Subpart  P  is 
proposed  to  be  amended  as  follows: 

PART  922— (AMENDED] 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 
Autherity:  16  U.S.C.  1431  et  seq. 

Subpart  P— Florida  Kays  National 
Marina  Sanctuary 

1.  Section  922.164  is  amended  by 
adding  the  following  paragraph  (g)  as 
follows: 

1922.184    Additional  activity  reguiations 
by  Sanctuary) 


(g)  Anchoring  on  Tortugas  Bank. 
Vessels  50  meters  or  greater  in 
registered  length  are  prohibited  from 
anchoring  on  the  Tortugas  Bank.  The 
coordinates  of  the  area  on  the  Tortugas 
Bank,  west  of  the  Dry  Tortugas  National 
Part,  closed  to  anchoring  by  vessels  50 
meters  or  greater  in  registered  length 
are: 

(1)  24*45.751^  82'54.40'W 

(2)  24'45.60'N  82^54.40'W 

(3)  24»39.70T^  83'00.05'W 

(4)  24'32.00'N  83°00.05'W 

(5)  24»37.00'N  83''06.00'W 

(6)  24"40.00'N  83»06.00'W 

IFR  Doc.  98-3405  Filed  2-10-98;  8:45  am] 

HtUNQ  COOC  3Ste-0S-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Haaltti  Admlnlatration 

30  CFR  Part  75 

Salf-Raacua  Davicaa;  Uaa  ar>d 
Location  Raquirementa 

agency:  Mine  Safety  and  Health 
Administration.  (MSHA)  Labor. 
action:  Extension  of  comment  period. 

summary:  Due  to  issues  involving  the 
use  of  Self-Contained  Self-Rescuer's 
(SCSR).  MSHA  is  extending  the 
comment  period  on  its  draft  policy  letter 
(PPL)  relating  to  the  approval  guidelines 
for  storage  plans  for  Self-Contained  Self- 


Rescue  (SCSR)  Devices  in  imderground 
coal  mines. 

DATES:  Submit  all  comments  on  or 
before  April  13. 1998. 

ADDRESSES:  Comments  may  be 
transmitted  by  electronic  mail,  fax  or 
mail.  Comments  by  electronic  mail  must 
be  clearly  identified  as  such  and  sent  to 
this  e-mail  address: 

comments®msha.gov.  Comments  by  fax 
must  be  clearly  identified  as  such  and 
sent  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards.  Regulations  and 
Variances.  Room  631,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203- 
1984.  Interested  persons  are  encouraged 
to  supplement  written  comments  with 
computer  files  or  disks;  please  contact 
the  Agency  with  any  questions  about 
format 

FOft  FURTHER  MFORMATION  OONT ACT: 
Milton  D.  Conley.  Division  of  Health. 
Coal  Mine  Safety  and  Health.  (703)  235- 
1358. 

8UPPLB»irARY  information:  On 
September  26.  1997,  (62  FR  50541), 
MSHA  published  a  notice  in  the  Federal 
Register  requesting  comments  on  a  draft 
policy  letter  (PPL)  relating  to  the 
approval  guidelines  for  storage  plans  for 
Self-Contained  Self-Rescue  (SCSR) 
Devices  in  undergroimd  coal  mines. 
MSHA  published  the  notice  to 
voluntarily  afford  an  opportunity  for 
interested  persons  to  comment  on  the 
PPL  before  its  anticipated  issuance  and 
effective  date. 

The  comment  period  was  scheduled 
to  close  on  February  23. 1998;  however, 
in  response  to  commenters'  requests  for 
additional  time  to  prepare  their 
comments.  MSHA  is  extending  the 
comment  period  until  April  13, 1998. 
The  Agency  believes  that  this  extension 
will  provide  sufficient  time  for  all 
interested  parties  to  review  and 
comment  on  the  dral^  policy.  All 
interested  parties  are  encouraged  to 
submit  their  comments  on  or  prior  to 
April  13. 1998. 

Dated:  February  5. 1998. 
J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

IFR  Doc.  98-3417  Filed  2-10-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minarala  Management  Service 

30  CFR  Part  206 
nm  leio-nAcee 

PulsHc  Meetings  on  Supplamantyy 
Propoaad  Rule— EatabUalting  Oil.  Value 
tor  Royalty  Due  on  Federal  Leases 

agency:  Minerals  Mtoagement  Service, 

Interior. 

action:  Notice  of  public  meetings. 


f:  The  Minerals  Management 
Service  (MMS)  is  giving  notice  of  five 
public  meetings  ccmceming  the 
supplementary  proposed  Federal  oil 
valuation  rule  published  in  the  Federal 
Regisler  on  February  6, 1998  (63  FR 
6113).  The  proposed  rule  amends  the 
royalty  valuation  regulations  for  crude 
oil  produced  from  Federal  leases. 
DATK:  The  public  meeting  dates  are: 

1.  Houston.  TX.  February  18. 1998.  9 
a.m.  to  3  p.m.,  Central  time. 

2.  Washington,  D.C.,  February  25. 1998. 
10  a.m.  to  4  p.m.,  Eastern  time. 

3.  Lakewood.  CO.  March  2. 1998, 9  a.m. 
to  3  p.m..  Mountain  time. 

4.  Bakersfield,  CA.  March  11. 1998. 9 
a.m.  to  1  p.m.,  Pacific  time. 

5.  Casper,  WY,  March  12. 1998,  9  a.m. 
to  1  p.m.,  MoujQtain  time. 

In  addition  to  this  Federal  Register 
notice,  these  meeting  dates  and 


locations  were  announced  to  oil  and  gas 
industry  representatives  on  February  3, 
1998,  at  the  Rocky  Mountain  Mineral 
Law  Foundation,  Special  Institute  on 
Federal  and  Indian  Oil  and  Gas  Royalty 
Valuation  and  Management. 

ADDRESSES:  See  the  SUan.EMENTARY 
aiFORMATION  section  for  meeting 
location  addresses. 

FOR  FURTHER  SITORMATION  CONTACT:  Mr. 
Peter  Christnacht.  Royalty  Valuation 
Division,  Royalty  Management  Program. 
Minerals  Mmagement  Service,  P.O.  Box 
25165,  MS  3151,  Denver,  Colorado 
80225-0165,  telephone  number  (303) 
275-7252;  or.  Mr.  David  S.  Guzy.  Chief. 
Rules  and  Piiblications  Staff.  Royalty 
Management  Program.  Minerals 
Management  Service.  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165.  telephone  number  (303)  231- 
3432.  fiax  number  (303)  231-3385.  e- 
Mail  address  RNff.commentsSmms.gov. 

SUPTLEMBfTARY  INFORMATION:  The 
meetings  will  be  open  to  the  public  in 
order  to  discuss  the  supplementary 
proposed  rule  and  gather  comments. 
The  meeting  locations  are: 

1.  Houston — Houston  Compliance 
Division  Office,  Minerals 
Management  Service,  4141  North  Sam 
Houston  Parkway  East,  Houston.  TX 
77032,  telephone  niunber  (281)  987- 
6802. 


2.  Washington,  D.C. — Main  Interior 
Building,  Large  Buffet  Room,  in  the 
Cafeteria,  Basement  Floor,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
telephone  number  (202)  208-3512. 

3.  Lakewood — Veterans  Administration 
Building,  155  Van  Gordon  St., 
Lakewood,  CO  80228,  telephone 
number  (303)  914-5800. 

4.  Bakersfield — Bakersfield  District 
Office,  Bureau  of  Land  Management, 
3801  Pegasus  Drive.  Bakersfield,  CA 
93308-6837,  telephone  number  (805) 
391-6000. 

5.  Casper — Casper  District  Office, 
Bureau  of  Land  Management,  1701 
East  "E"  Street.  Casper,  WY  82601, 
telephone  number  (307)  261-7600. 

We  encourage  members  of  the  public 
to  ettend  these  meetings.  Those  wishing 
to  make  formal  presentations  should 
sign  up  upon  arrival.  The  sign  up  sheet 
will  determine  the  order  of  speakers. 
For  building  security  measures,  each 
person  will  be  required  to  sign  in  and 
may  be  required  to  present  a  picture 
identification  to  gain  entry  to  the 
meetings. 

Dated:  February  5, 1998. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 

Management. 

[FR  Doc  98-3444  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
AnIiMi  and  Plant  HMith  Inapactlon 


[Docitai  Na  97-i»-il 

Motica  of  naquaat  for  Exlanaion  of 
Approval  of  an  Information  CoMactlon 

AOBCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
gypsy  moth  program. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  13. 1998  to  be  assured 
of  consideration. 

A00RE8SCS:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  as[)ect  of  this 
collection  of  information  to:  Docket  No. 
97-123-1.  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  suite  3C03. 
4700  River  Road  Unit  118.  Riverdale. 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-123-1. 
Comments  received  may  be  inspected  at 
USDA.  room  1141.  South  Building.  14th 
Street  and  Independence  Avenue.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
RM  FUnTHCR  MFOftMATION:  For 
information  regarding  the  gypsy  moth 
identification  worksheet,  contact  Ms. 
Coanne  O'Hem.  Operations  OfRcer, 


Program  Support  Staff.  PPQ,  APHIS. 
4700  River  Road  Unit  134.  Riverdale, 
MD  20737-1238.  (301)  734-8247.  For 
copies  of  more  detailed  information  on 
the  infonaation  collection,  contact  Mr. 
Gregg  Ramsey.  Infonnation  Collection 
Coordinator,  at  (301)  734-5682. 
SUyPUMOiTAWY  WTOWMATIOW; 

Title:  Gypsy  Moth  Idmtification 
Worksheet. 

OMB  Number  0579-0104. 

Expiration  Date  of  Approval: 
September  30. 1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  (USDA)  is 
responsible  for  preventing  the 
introduction  of  foreign  plant  pests  into 
the  United  States,  preventing  the  spread 
of  plant  pests  not  widely  distributed  in 
the  United  States,  and  eradicating  those 
plant  pests  when  eradication  is  feasible. 

To  mis  end.  the  Plant  Protection  and 
Quarantine  Service  (PPQ)  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  USDA.  engages  in  detection 
surveys  to  monitor  for  the  presence  of. 
among  other  things,  the  European  gypsy 
moth  and  the  Asian  gypsy  moth. 

The  European  gypsy  moth  was 
introduced  into  the  United  States  in  the 
1860's  and  has  been  damaging 
woodland  areas  in  the  Northeast  for  the 
last  100  years.  The  Asian  gypsy  moth, 
which  is  not  established  in  this  country, 
is  considered  to  pose  an  even  greater 
threat  to  trees  and  forested  areas. 

Unlike  the  flightless  European  gypsy 
moth  female  adult,  the  Asian  gypsy 
moth  female  adult  is  capable  of  strong 
directed  flight  between  mating  and  egg 
deposition,  significantly  increasing  its 
ability  to  spread  over  a  much  greater 
area  and  become  widely  established 
within  a  short  period  of  time. 

In  order  to  determine  the  presence 
and  extent  of  a  European  gypsy  moth  or 
an  Asian  gypsy  moth  infestation,  we  set 
traps  in  high  risk  areas  to  collect 
specimens.  Once  an  infestation  is- 
identified.  control  and  eradication  work 
(usually  involving  State  cooperation)  is 
initiated  to  eradicate  the  moths. 

APHIS  personnel,  with  assistance 
from  State  agriculture  personnel,  check 
traps  for  the  presence  of  gypsy  moths. 
If  a  suspicious  moth  is  found  in  the  trap, 
it  is  sent  to  APHIS  laboratories  at  the 
Otis  Methods  Development  Center  so 
that  it  can  be  correctly  identified 
through  DNA  analysis.  (Since  the 


Buropean  gypsy  moth  and  tha  Asian 
gypsy  moth  are  strains  of  the  same 
spades,  they  caimot  be  visually 
distinguished  from  each  other.  DNA 
analysis  is  the  only  vray  to  accurately 
identi^  these  insects.) 

The  mdividual  submitting  the  moth 
for  analysis  (whether  a  PPQ  employee  or 
State  employee)  completes  a  gypsy  moth 
identificaticm  woiiuheet  (PPQ  Form 
305).  which  accompanies  the  insect  to 
the  laboratory.  The  worksheet  enables 
both  Federal  and  State  regulatory 
ofBdals  to  identify  and  track  specific 
specimens  through  the  IMA 
iaentification  tests  that  we  conduct 

The  information  provided  by  the 
gypsy  moth  identification  worksheets  is 
vital  to  our  ability  to  monitor,  detect, 
and  eradicate  gypsy  moth  infestations. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solidt 
comments  from  the  public  (as  well  as 
affected  agendes)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whetner  the  proposed 
collection  of  information  is  necessary 
for  the  pro{>er  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  uihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.0841  hours  per  response. 

Respondents:  State  cooperators. 

Estimated  annual  number  of 
respondents:  120. 

Estimated  annual  number  of 
responses  per  respondent:  1.7833. 

Estimated  armual  number  of 
responses:  214. 

Estimated  total  annual  burden  on 
respondents:  18  hours.  (Due  to 
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rounding,  the  total  annual  biuden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  Sth  day  of 
February  1998. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  98-3418  Filed  2-10-98;  8:45  am) 
BILLJNQ  COOE  S410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

Giant  Multi-Resource  Management 
Project 

agency:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement. 

summary:  The  USDA  Forest  Service, 
Tahoe  National  Forest  has  changed  the 
proposed  action  for  this  EIS.  which  has 
reduced  the  scope  of  the  project.  An 
Environmental  Assessment  rather  than 
an  Environmental  Impact  Statement  will 
be  prepared  for  this  proposed  action. 
A  Notice  of  Intent  was  published  in 
the  Federal  Register  on  June  2. 1997  on 
page  29706.  A  revised  Notice  of  Intent 
was  published  in  the  Federal  Register 
on  October  24, 1997  on  page  55389. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bradford,  EIS  Team  Leader,  Foresthill 
Ranger  District.  530-478-6254. 

Dated:  February  3, 1998. 
Judie  L.  Tartaglia, 
Acting  Forest  Supervisor. 
[FR  Doc.  98-3359  Filed  2-10-98;  8:45  am] 

aaUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Economic  Analysis. 

Title:  Direct  Transactions  of  U.S. 
Reporter  with  Foreign  Affiliate. 

Form  Number(s):BE-577. 

Agency  Approval  Number:  0608- 
0004. 


Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  64.000  hours. 

Number  of  Respondents:  12.800 
respondents,  4  responses  each  per  year. 

Avg  Hours  Per  Response:  IV*  hours. 

Needs  and  Uses:  The  survey  collects 
quarterly  sample  data  on  transactions 
and  positions  between  U.S.-owned 
foreign  business  enterprises  and  their 
U.S.  parents.  Universe  estimates  are 
developed  from  the  reported  sample 
data.  The  data  are  needed  to  compile  the 
U.S.  international  transactions,  input- 
output,  and  national  income  and 
product  accounts,  and  the  international 
investment  position  of  the  United 
States.  The  data  are  also  needed  to 
measure  the  economic  significance  of 
U.S.  direct  investment  abroad,  measure 
changes  in  such  investment,  and  assess 
its  importance. 

In  addition,  the  data  are  needed  by 
the  Departments  of  Treasury,  State,  and 
Commerce,  the  Office  of  the  U.S.  Trade 
Representative,  and  the  Coundl  of 
Economic  Advisers  to  carry  out  U.S. 
international  economic  policy.  They  are 
also  needed  by  the  Federal  Reserve 
Board  in  the  conduct  of  U.S.  monetary 
policy.  Such  policy  must  be  based  upon 
an  infonned  analysis  of  current 
information  on  cross  border 
transactions,  including  transactions 
between  U.S.  affiliates  and  their  foreign 
parents.  The  data  are  particularly 
valuable  to  these  agencies  because  they 
are  collected,  analyzed,  and  published 
within  90  days  after  the  end  of  each 
calendar  quarter,  allowing  data  users  to 
see  the  consequences  of  changes  in 
economic  conditions  almost 
immediately. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  22  U.S.C, 
Sections  3101-3108,  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5732, 14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Paul  Bugg,  OMB  Desk  Officer, 
Room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  February  6. 1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  98-3481  Filed  2-10-98;  8:45  am] 

SILUNG  CODE  3S1IMM-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

Census  2000  Dress  Rehearsal 
Integrated  Coverag^Meesurement 
OCMyPost  Enumeration  Survey  (PES) 
Person  Followup  Interview 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  13, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Conunerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Magdalena  Ramos,  Staff 
Group  Leader  for  ICM  Operations. 
Bureau  of  the  Census,  Room  2126, 
Washington.  DC  20233,  (301)457-4295. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Bureau  of  the  Census  develojjed 
the  Integrated  Coverage  Measurement 
(ICM)  approach  for  measuring  coverage 
of  housing  units  and  population  counts 
during  the  decennial  census.  In  the 
Census  2000  Dress  Rehearsal,  we  will  be 
conducting  a  rehearsal  of  both  the  ICM 
and  Post  Enumeration  Survey  (PES) 
methodologies  which  can  be 
alternatively  used  to  measure  the 
coverage  of  the  census  for  housing  units 
and  people.  The  ICM/PES  is  a  survey  of 
sample  block  clusters  within  the  Dress 
Rehearsal  sites.  The  Census  2000  Dress 
Rehearsal  sites  include  an  urban  site 
(Sacramento,  California),  a  non-urban 
site  (Columbia,  South  Carolina,  and 
surrounding  area),  and  one  American 
Indian  Reservation  (Menominee 
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Reservation.  Wisconsin  which  includes 
Menominee  Countv)- 

The  PES  methodology  will  be  tested 
only  in  the  Columbia.  South  Carolina 
(and  surrounding  area)  site,  while  ICM 
will  be  tested  in  the  other  two  sites.  The 
two  main  differences  between  the  ICM 
and  the  PES  approaches  are:  (1)  The 
ICM  methodology  combines  the  initial 
count  estimates  with  ICM  coverage 
results  to  produce  the  "one  number" 
census  estimates,  while  the  PES 
produces  evaluation  coverage  estimates 
separately;  (2)  The  time-frame.  The  time 
frame  differences  result  because  the  PES 
is  a  test  of  the  nonsampling  census 
methods.  Because  of  this,  the 
Nonresponse  Follow-up  (NRFU) 
operation  of  the  initial  census  phase  for 
the  South  Carolina  site  will  be 
expanded  two  weeks  beyond  that  of  the 
other  two  sites  where  IC^  operation 
will  be  tested.  As  a  result,  the  South 
Carolina  PES  activites  that  occiu-  after 
the  census  initial  phase  NRFU  activities 
will  start  two  weeks  later  than  similar 
ICM  activities  in  the  other  two  sites. 

The  first  activities  of  the  ICM/PES 
consisted  of  the  Independent  Listing 
and  the  Housing  Unit  Follow-up 
operations.  During  the  Independent 
Listing,  the  Bureau  of  the  Census  will 
obtain  a  complete  inventory  of  all 
housing  unit  addresses  in  the  ICM 
sample  blocks  within  the  Census  2000 
Dre.ss  Rehearsal  sites  just  before  the 
beginning  of  the  dress  rehearsal.  The 
resulting  address  listing  will  be  used  in 
the  ICM  Person  interview  activities  from 
where  a  roster  of  people  in  the  ICM/PES 
addresses  will  be  created. 

As  soon  as  census  enumeration  is 
complete,  the  ICM/PES  Person 
Interview  will  be  conducted  using  a 
Computer  Assisted  Personal 
Interviewing  (CAPI)  instrument,  on  a 
laptop  computer.  During  this  operation, 
the  Bureau  of  the  Census  will  target 
ICM/PES  sample  cases  for  either 
telephone  or  personal  visit  interviews. 

After  the  person  interview,  pwrson 
matching  is  conducted.  The  people 
enumerated  in  the  ICM  sample  are 
matched  to  the  people  enumerated  in 
the  census  for  the  same  addresses. 
Unresolved  cases  will  then  be 
reconciled  in  the  field  during  the  ICM 
Person  Follow-up  interview.  An 
automated  CAPI  instrument  will  be 
used  for  data  collection.  The  automated 
instrument  will  code  each  person  in  the 
follow-up  as  a  matched  resident/non- 
resident or  a  nonmatched  resident/non- 
resident of  the  block  cluster  on  census 
day.  The  completed  follow-up  interview 
files  will  be  reviewed  and  used  to 
resolve  a  person's  residence  status  and 
match  status.  This  information  will  then 
be  used  in  the  census  2000  dress 


rehearsal  coverage  estimates  and  the 
"one  number"  census  estimates. 

The  materials  for  the  approval  of  the 
independent  listing.  HU  and  Person 
Interview  operations  have  been 
submitted  to  the  Office  of  Management 
and  Budget  separately  and  approval  for 
the  listing  operations  was  already 
granted. 

n.  Method  of  Collection 

This  operation  will  be  conducted 
using  porson-to-person  interviewing  and 
a  CAT!  instrument  administered  on  a 
laptop  computer. 

m.  Data 

OMB  Number  Not  available. 

Form  Number:  CAPI  Person  Follow- 
up  Interview  (no  form  number). 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
8,520  Housing  units. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,130  hours  (8,520  x  15  minutes). 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  except  for  their 
time  to  respond. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.  Code. 
Sections  141. 193,  and  221. 

rv.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proptosed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  6,  1998. 
Linda  r»^»i««^i«> 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

|FR  Doc.  9S-3480  Filed  2-10-48:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

For«igr>-Trade  Zonas  Board 
[Dockete-oq 

Foreign-Trade  Zona  37,  Orange 
County,  Naw  Yoric  Area  Application  for 
Expanaion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Cotmty  of  Orange. 
New  York,  grantee  of  FTZ  37.  requesting 
authority  to  expand  its  zone  in  the 
Orange  County.  New  York  area,  adjacent 
to  the  New  York  Seaport  Area  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  FTZ  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  February  2.  1998. 

FTZ  37  was  approved  on  May  4, 1978 
(Board  Order  130.  43  F.R.  20526.  5/12/ 
78).  The  general-purpose  zone  currently 
consists  of  two  sites:  Site  1  (117,000  sq. 
ft.) — within  the  Regal  Distribution 
Center.  61  Regal  Way,  Newburgh. 
adjacent  to  Stewart  Airport:  and.  Site  2 
(5  acres) — Newburgh  Foreign-Trade 
Zone  Industrial  Incubator  facility, 
adjacent  to  Port  Newburgh,  302  North 
Water  Street. 

The  applicant,  in  a  major  revision  to 
its  zone  plan,  now  requests  authority  to 
expand  the  general-purpose  zone  to 
include  7  new  sites  (11,400  acres)  in 
Orange.  Dutchess  and  Rockland 
Counties  (Proposed  Sites  3-9):  Site  3 
(9,933  acres) — Stewart  International 
Airport/Northeast  Business  Center,  near 
the  intersection  of  1-87  and  1-84,  New 
Windsor/Newburgh  (Orange  County); 
Site  4  (520  acres)-IBM/Hudson  Valley 
Research  Park,  1580  Route  52,  Hopewell 
Junction  (Dutchess  County);  Site  5  (63 
acres)-AT&T  Rockland  Export  Center. 
22  Hemion  Road,  Suffem  (Rockland 
County);  Site  6  (262  acres)-Newburgh/ 
New  Windsor  site.  Port  of  Newburgh.  off 
Exit  10,  Interstate  84  at  the  Newburgh/ 
Beacon  Bridge,  Newburgh  (Orange 
County):  Site  7  (309  acres )-Middletown/ 
Wallkill  site,  adjacent  to  Interstate  84 
and  Exit  1 21  of  NY  Rt.  1 7  (Quickway). 
Middletown/Wallkill  (Orange  County); 
Site  8  (140  acres)-Port  Jervis  site, 
adjacent  to  Exit  1  off  Interstate  84, 
juncture  of  the  borders  of  New  York. 
New  Jersey  and  Pennsylvania.  Port 
Jervis  (Orange  County);  and,  Site  9(173 
acres)-Goshen/Westgate  FTZ  Industrial 
Park,  off  Exit  124  of  NY  Rt.  17  (the 
Quickway).  Village  of  Goshen  (Orange 
County).  Proposed  Site  3  includes 
existing  and  proposed  airport  cargo 
handling  facilities  and  the  airport  fuel 
system.  Proposed  Site  4  is  within  a 
designated  State  of  New  York  Enterprise 
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Zone,  and  most  of  Proposed  Site  6  is 
within  a  recently  created  Federal 
Empowerment  Zone,  as  well  as  a 
proposed  State  Enterprise  Zone.  The 
proposed  expansion  is  designed  to  serve 
the  entire  7-county  Mid-Hudson  Valley 
Region.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  13. 1998.  Rebuttal 
comments  in  respoiise  to  material 
submitted  durins  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  27, 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Coimty  Executive.  Orange 

County  Government  Center. 

Legislative  Clerk's  Office.  Room  302, 

Goshen,  New  York  10924 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  Room 

3716.  U.S.  Department  of  Commerce 

14th  k  Peimsylvania  Avenue,  NW, 

Washington,  DC  20230. 

Dated:  February  5, 1998. 
Dnnis  Puodnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-3483  Filed  2-10-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trada  Zonae  Board 
[Docliet4-4q  ' 

Foreign-Trade  Zone  68— El  Paao, 
Taxaa  Application  for  Expanaion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  El  Paso,  Texas, 
grantee  of  FTZ  68,  requesting  authority 
to  expand  its  zone  in  El  Paso,  Texas, 
within  the  El  Paso  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisicms  of  the 
Foreign-Trade  Zones  Act  (19  U.S.C. 
81a-81u).  and  the  regulations  of  the 
Board  (15  CFR  Part  400).  It  was  formally 
filed  on  January  20. 1998. 

FTZ  68  was  approved  on  April  14. 
1981  (Board  Order  175. 46  FR  22918;  4/ 


22/81).  On  September  30, 1962.  the 
grant  of  authority  was  reissued  to  the 
City  of  El  Paso.  Texas  (Board  Order  193. 
47  FR  45065;  10/13/82).  The  zone  was 
expanded  in  1984  (Board  Order  255,  49 
FR  22842;  6/1/84)  and  in  1991  (Board 
Order  504.  56  FR  1166;  1/11/91).  The 
zone  currently  consists  of  five  sites 
(2.000  acres)  in  the  El  Paso,  Texas,  area: 

Site  1  (590  acres}— EI  Paso  Airport's 
Butterfield  Trail  Industrial  Park; 

Site  2  (470  acres)— Lower  Valley  Site, 
which  is  composed  of  the  Americas  Avenue/ 
Zaragosa  Bridge  Industrial  Parks;  and. 

Site  3  (700  acres) — Eastern  Region 
Industrial  Park  sites  located  at  Americas 
Avenue  and  Interstate  10  in  eastern  El  Paso, 
including  a  parcel  (34  acres)  located  within 
the  Vista  Del  Sol  Industrial  area  (A(27f)-8- 
97.  expires  12/31/99)  and  a  parcel  (7  acres) 
located  within  the  10/375  Industrial  Park 
(A(27f}-48-97,  expires  12/31/99). 
•Site  4  (130  acres) — Copperfield  Industrial 
Park  located  on  Hawkins  Boulevard  at  Tony 
Lama  Street  in  Central  El  Paso,  and; 

Site  5  (95  acres)— WWF  Industries  Park 
located  on  Highway  54  in  northeastern  EI 
Paso. 

The  applicant  is  now  requesting 
authority  to  update,  expand  and 
reorganize  Sites  2  and  3  as  described 
below.  The  proposal  includes  a  request 
to  restore  zone  status  to  parcels  (located 
within  the  existing  or  proposed  zone 
sites)  that  had  been  temporary  deleted 
frt>m  the  zone  boundary  in  earlier 
changes. 

Site  2:  include  the  entire  Americas 
Industrial  Park  (60  acres)  within  the  zone 
boundary  and  add  two  adjacent  parcels 
owned  by  Alderete  Farms  ft  Development  in 
the  Lower  Valley  Region,  increasing  the  size 
of  the  zone  site  from  470  to  670  acres; 

Site  3:  include  the  entire  10/375  Industrial 
Park  and  two  adjacent  parcels  (210  acres) 
within  the  zone  boundary  (including  existing 
Pine  Springs  temporary  site);  also  include  a 
240-acre  tract  within  the  2,230-acre  Vista  del 
Sol  Industrial  Park  (including  the  existing 
International  City  temporary  site),  increasing 
the  size  of  the  zone  site  from  700  to  1,150 
acres. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  13. 1998.  Rebuttal 
comments  in  re8p<«se  to  material 
submitted  dtiring  the  foregoing  period 


may  be  submitted  during  the  subsequent 
15-day  period  (to  April  27. 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 
Service.  797  S.  Zaragosa  Road.  El 
Paso.  Texas  79907 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716. 14th  &  Pennsylvania  Avenue, 
NW.  Washington.  DC  20230. 

Dated:  February  2, 1998. 
Dennia  Puodndli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-3484  Filed  2-10-98;  8:45  am] 
aauNQ  oooc  3si»-oe-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatration 
[A-688-823] 

Profaaaional  Electric  Cutting  Tooia 
From  Japan;  Final  Reaults  of 
Antidumping  Duty  Adminietrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  August  8,  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
professional  electric  cutting  tools 
(PECTs)  from  Japan.  This  review  covers 
the  period  of  July  1, 1995  through  June 
30, 1996. 

We  gave  interested  parties  an 
opportiuiity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

^FECnVE  DATE:  February  11, 1998. 

ran  FURTHB)  INFORMATION  CONTACT: 
Stephen  Jacques,  AD/CVD  Enforcement 
Group  in.  Office  9,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  DC  20230; 
telephone:  (202)  482-1391. 
SUPPLBiCNTARY  INFORMATION: 

The  Applicable  SUtute 

Unless  otherwise  indicated.  aU 
citations  to  the  Tariff  Act  of  1930,  as 


6892 


Federal  Register /Vol.  63,  No.  28 /Wednesday.  February  11,  1998 /Notices 


amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  as  codified  at 
19  CFR  part  353,  as  they  existed  on 
April  1, 1996.  Since  the  new  regulations 
do  not  apply  in  these  final  results,  we 
should  note  that  whenever  the  new 
regulations  are  cited,  they  operate  as  a 
restatement  of  the  Department's 
interpretation  of  the  Act.  See,  62  FR 
27296.  27378  (May  19, 1997). 

Background 

On  August  8, 1997,  we  published  in 
the  Federal  Register  (62  FR  42750)  the 
preUminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  PECTs  firom  Japan  (58  FR  37461): 
July  12,  1993.  We  received  case  briefs 
from  the  respondent,  Makita 
Corporation  and  Makita  U.S. A..  Inc. 
(Makita)  and  the  {>etitioner,  Black  and 
Decker  (U.S.),  Inc.  (Black  &  Decker)  on 
September  22, 1997.  Petitioner  and 
respondent  submitted  rebuttal  briefs  on 
September  29, 1997.  We  held  a  public 
hearing  on  October  29. 1996.  The 
Department  extended  the  final  results  of 
this  review  until  February  4, 1998.  We 
are  conducting  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  PECTs  from  Japan.  PECTs 
may  be  assembled  or  unassembled,  and 
corded  or  cordless. 

The  term  "electric"  encompasses 
electromechanical  devices,  including 
tools  with  electronic  variable  speed 
faatiires.  The  term  "assembled" 
includes  unfinished  or  incomplete 
articles,  which  have  the  essential 
characteristics  of  the  finished  or 
complete  tool.  The  term  "unassembled" 
means  components  which,  when  taken 
as  a  whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 
tool  through  simple  assembly  operations 
(e.g..  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
bank  saws,  cut-off  machines,  shears, 
nibblers.  planers,  routers,  joinera, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

The  products  subject  to  this  order 
include  all  hand-held  PECTs  and  certain 
bench-top.  hand-operated  PECTs.  Hand- 
operated  tools  are  designed  so  that  only 
the  functional  or  moving  part  is  held 


and  moved  by  hand  while  in  use,  the 
whole  being  designed  to  rest  on  a  table 
top,  bench,  or  other  surface.  Bench-top 
tools  are  small  stationary  tools  that  can 
be  mounted  or  placed  on  a  table  or 
bench.  They  are  generally 
distinguishable  from  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  PECT  order  includes 
only  the  following  bench-top,  hand- 
operated  tools:  cut-off  saws:  PVC  saws; 
chop  saws:  cut-off  machines,  currently 
classifiable  under  subheading  8461  of 
the  Harmonized  Tariff  Schedule  of  the 
United  SUtes  (HTSUS):  all  types  of 
miter  saws,  including  slide  compound 
miter  saws  and  compound  miter  saws, 
currently  classifiable  iinder  subheading 
8465  of  the  HTSUS;  and  portable  band 
saws  with  detachable  bases,  also 
currently  classifiable  under  subheading 
8465  of  the  HTSUS. 

This  order  does  not  include: 
professional  sanding/grinding  tools; 
professional  electric  drilling/fastening 
tools;  lawn  and  garden  tools;  heat  gims; 
paint  and  wallpaper  strippera;  and 
chain  saws,  currently  cla^fiable  under 
subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  when 
they  are  imported  as  kits,  or  as 
accessories  imported  together  with 
covered  tools,  are  included  Mrithin  the 
scope  of  this  order. 

"Corded"  and  "cordless"  PECTs  are 
included  within  the  scope  of  this  order. 
"Corded"  PECTs,  which  are  driven  by 
electric  current  passed  through  a  power 
cord,  are,  for  purposes  of  this  order, 
defined  as  power  tools  which  have  at 
least  five  of  the  following  seven 
characteristics: 

1.  The  predominate  use  of  ball, 
needle,  or  roller  bearings  (i.e..  a  majority 
or  greater  number  of  the  bearings  in  the 
tool  are  ball,  needle,  or  roller  bearings; 

2.  Helical,  spiral  bevel,  or  worm 
gearing; 

3.  Rubber  (or  some  equivalent 
material  which  meets  UL's 
specifications  S  or  SJ)  jacketed  power 
supply  cord  with  a  length  of  8  feet  or 
more; 

4.  Power  supply  cord  v«rith  a  separate 
cord  protector, 

5.  Externally  accessible  motor 
brushes; 

6.  The  predominate  use  of  heat  treated 
transmission  parts  (i.e..  a  majority  or 
greater  number  of  the  transmission  parts 
in  the  tool  are  heat  treated):  and 

7.  The  presence  of  more  than  one  coil 
per  slot  armature. 

If  only  six  of  the  above  seven 
characteristics  are  applicable  to  a 
particular  "corded"  tool,  then  that  tool 
must  have  at  least  four  of  the  six 
characteristics  to  be  considered  a 
"corded "  PECT. 


"Cordless  "  PECTs,  for  the  purposes  of 
this  order,  consist  of  those  cordless 
electric  power  tools  having  a  voltage 
greater  than  7.2  volts  and  a  battery 
recharge  time  of  one  hour  or  less. 

PECTs  are  currently  classifiable  imder 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20.  8508.20.00.70. 
8508.20.00.90,  8461.50.00.20, 
8465.91.00.35,  85.80.00.55, 
8508.80.00.65  and  8508.80.00.90. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

'This  review  covers  one  company, 
Makita  Corporation  ("Makita"),  and  the  . 
period  July  1, 1995  through  June  30, 
1996. 

^.     Analysis  of  the  Comments  Received 


Comment  J 

Makita  argues  that  in  the  preliminary 
results  of  this  review,  the  Department 
erroneously  granted  Makita  a  level  of 
trade  adjustment  rather  than  a 
Constructed  Export  Price  ("CEP")  offset. 
Makita  disagrees  with  the  Department's 
decision  to  find  that  the  CEP  level  of 
trade  is  comparable  to  the  home  market 
indirect  ("wholesale")  level  of  trade. 
Makita  argues  that  the  CEP  level  of  trade 
is  less  advanced  than  the  home  market 
levels  of  trade  and  therefore  there  is  no 
equivalent  level  of  trade.  Makita  made 
the  following  arguments  concerning  the 
level  of  trade/CQ>  offset  issue: 

(A)  Differences  in  Selling  Functions. 

First,  Makita  asserts  that  there  are 
significant  differences  in  selling 
functions  and  activities  in  the  two  home 
maiket  levels  of  trade  and  the  CEP  (U.S.) 
level  of  trade.  Makita  notes  that  it 
submitted  a  chart  detailing  these 
differences  in  Appendix  20  of  its 
questionnaire  response.  In  addition, 
Makita  argues  that  the  evidence  on  the 
record  requires  the  conclusion  that  the 
CEP  and  HM  wholesale  levels  of  trade 
are  at  different  levels  of  trade  and 
involve  different  functions  and 
activities.  Makita  argues  that  the  two 
home  market  levels  of  trade  are  much 
more  similar  to  each  other  than  either  is 
to  the  CEP  level  of  trade.  While  Makita 
agrees  with  the  Department's  decision  to 
find  two  home  market  levels  of  trade,  it 
notes  that  the  Department  found  that,  in 
comparing  the  two  home  market  levels 
of  trade  to  each  other,  there  were  six 
instances  where  the  selling  functions 
were  identical  in  both  function  and 
intensity,  and  eight  instances  where  the 
selling  functions  differed  only  in  the 
level  of  intensity.  However,  Makita 
compares  the  Department's  analysis  of 
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the  home  market  levels  of  trade  with  the 
Department's  position  in  the 
preliminary  rwults  that  the  home 
maricet  wholesale  level  of  trade  ^ould 
be  compared  to  the  CEP  level  of  trade. 
Makita  notes  that  the  latter  comparison 
indicates  that  there  are  only  six 
instances  where'  the  selling  functions 
are  identical  in  both  function  and 
intensity  and  only  four  instances  where 
the  selling  functions  differ  only  in  their 
level  of  intensity.  Most  importanUy, 
argues  Makita,  there  are  five  instances 
where  the  selling  functions  are  entirely 
different  between  the  wholesale  level  of 
trade  and  the  CEP  level  of  trade 
(compared  to  Maldta's  assertion  that 
there  are  no  instances  where  the 
functions  are  entirely  different  between 
the  two  home  maiket  levels  of  trade). 
Consequentiy.  Makita  argues  that  the 
Department's  finding  that  the  CEP  level 
of  trade  should  be  compared  to  the 
home  market  wholesale  level  of  trade  is 
internally  inconsistent  and  at  odds  with 
evidence  on  the  record. 

In  addition,  MaJdta  argues  that  the 
Department's  own  precedents 
acknowledge  a  di^rence  in  levels  of 
trade  similu'  to  the  difference  in  this 
review.  See,  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France  et  al.,  62  FR  31566 
(June  10, 1997):  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
62  FR  23760. 23762;  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada,  61  FR  51891  (October  4. 1996); 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  firom  the  Republic  of  Korea,  62 
FR  12794, 12798  (March  18, 1997); 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  from  Sweden,  62  FR  36495, 
36497  (July  8, 1997);  and  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Granular 
PolytertrafluoToethylene  Resin  from 
Italy,  62  FR  26283,  26285  (May  13, 
1997). 

(B)  Comparison  of  Home  Market  and 
CEP  Prices 

Second,  Makita  aigues  that  significant 
differences  in  selling  functions  and 
activities  betMreen  the  two  home  market 
and  CEP  levels  can  be  established  by 
comparing  the  home  market  starting 
price  with  the  CEP  price.  Makita  asserts 


that  by  comfwring  the  elements  that  are 
included  in  the  CEP  transactions  to  the 
elements  that  are  Included  in  the  home 
market  transactions  clearly  indicates 
that  the  home  market  transactions  are  at 
a'difiiarent  level  of  trade,  a  level  that 
Makita  asserts  is  more  developed  than 
the  CEP  level  of  trade.  Makita  contends 
that  the  home  market  levels  of  trade 
have  expense  categories  (i.e.,  selling 
functions)  such  as  discounts  and  rebates 
that  have  no  meaningful  equivalent  at 
the  CEP  level  of  trade.  Consequentiy, 
Makita  argues  that  the  home  market 
levels  of  trade  are  thus  significanUy 
difiiarent  bam,  and  more  advanced  than, 
the  CEP  level. 

(C)  Comparison  of  Indirect  Selling 
Expenses 

Third.  Makita  asserts  that  the 
difiiarences  in  selling  functions  can  be 
observed  in  the  sub^antial  differences 
in  the  amoimt  of  indirect  selling 
expenses  between  the  two  home  market 
levels  of  trade  and  the  CEP  level  of 
trade.  Makita  aigues  that  the  data 
regarding  indirect  selling  expenses 
clearly  supports  Makita 's  ckim  that  the 
CEP  level  of  trade  is  (1)  substantially 
different  bom  the  home  market  levels  of 
trade  and  (2)  not  as  Car  developed  or 
advanced  as  either  home  market  level  of 
trade. 

(D)  Differences  in  Voliunes 

Fourth,  Makita  argues  that  differences 
in  selling  functions  and  activities  can 
also  be  seen  in  differences  of  volumes 
of  subject  merchandise  supplied  at  each 
level.  Makita  contends  that  the  average 
volume  of  tools  shipped  per  invoice 
indicates  that  the  selling  functions 
performed  for  the  CEP  sales  are 
materially  diffiarent  fit>m  the  selling 
functions  performed  for  the  home 
market  sales. 

(E)  Differences  in  Intensity  of  Selling 
Functions 

Fifth,  Makita  argues  that  differences 
in  the  level  of  intensity  (i.e.,  the 
quantity  of  the  function)  should  be 
considered  in  determining  whether 
there  are  different  levels  of  trade. 
Respondent  contends  that  since 
performing  quantitatively  different 
functions  characterizes  sales  at  different 
levels  of  trade,  it  would  be  erroneous  for 
the  Department  to  have  suggested  in  the 
preliminary  results  that  the  differences 
in  intensity  indicated  by  Makita  for 
certain  selling  functions  are  somehow 
not  important  in  the  level  of  trade 
analysis. 


(F)  Quantification  of  Price  Difiiarences  in 
Selling  Functions 

Sixth.  Makita  contends  that  the 
differences  in  selling  functions  and 
activities  can  not  be  quantified  (i.e.,  that 
price  differences  due  to  differences  in 
levels  of  trade  cannot  be  determined). 
Makita  argues  that  since  neither  home 
maiket  level  of  trade  is  equivalent  to  the 
CEP  level  of  trade,  no  benchmark  for 
comparison  of  the  home  market  and 
CEP  levels  ex^,  and,  accordingly,  the 
price  differences  between  the  CEP  level 
and  either  home  market  level  of  trade 
cannot  be  quantified. 

(G)  Results  of  Previous  Administrative 
Review 

Seventh,  Makita  argues  that  the 
Department  incorrectiy  relied  on  the 
results  of  the  previous  administrative 
review  in  determining  that  the 
wholesale  level  of  trade  in  Japan  is 
equivalent  to  the  CEP  level  in  the 
United  States.  Makita  argues  that  it 
would  be  erroneous  and  highly 
prejudicial  if  the  Department  takes  the 
position  that  its  previous  denial  of  the 
CEP  offset  in  the  second  administrative 
review  is  dispositive  of  this  review 
because:  (1)  the  Department's  current 
inquiry  is  materially  different  bom  that 
of  the  previous  review,  (2)  most  of  the 
Depaitinent's  ciurent  criteria  for 
granting  the  CEP  offset  did  not  even 
exist  diiring  the  information  gathering 
(>eriod  of  the  previous  review.  (3)  the 
Department  is  not  boimd  as  a  matter  of 
law  by  what  it  did  (or  did  not)  find  in 
the  previous  review,  and  (4)  guidelines 
for  administering  the  CEP  o^et  are  still 
in  the  process  of  being  refined,  making 
reliance  on  the  results  of  the  previous 
review  inappropriate. 

Petitioner  argues  that  the 
Department's  decision  in  the 
preliminary  results  concerning  the  level 
of  trade  was  correct.  Petitioner  agrees 
with  the  Department  finding  in  &e 
preliminary  results  that  the  CEP  level  of 
trade  is  comparable  to  the  home  market 
wholesale  level  of  trade  and  that  a  CEP 
o^et  is  not  appropriate  as  a  mattw  of 
feet  and  law.  Petitioner  made  the 
following  rebuttal  arguments  on  the 
level  of  trade/CEP  offset  issue: 

(A)  Differences  in  Selling  Functions 

Petitioner  contends  that  Makita 's 
request  for  a  CEP  offset  should  be 
denied  because  Makita  has  not 
established  that  sales  to  wholesalers  in 
Japan  are  made  at  a  different  stage  of 
maiketing  compared  to  its  one 
wholesale  level  of  trade  in  the  United 
States.  Petitioner  notes  that  Makita 
merely  discusses  selling  expense  and 
sales  activities,  which  are  a  necessary 
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but  not  sufficient  condition  for 
determining  that  there  is  a  difference  in 
the  stage  of  marketing.  Petitioner  argues 
that  Makita  has  failed  to  provide 
persuasive  evidence  that  sales  to  the 
United  States  and  home  market  sales  are 
at  different  marketing  stages  (or  their 
equivalent)  as  required  by  the 
regulations.  See  19  CFR  351.412(c)(2) 
(1997).  Petitioner  argues  that  the  law 
requires  the  Department  to  fmd  different 
customer  categories  and  different 
marketing  stages,  not  differences  in 
selling  functions  and  expenses  alone. 

Petitioner  also  argues  that  granting 
Makita's  request  for  a  CEP  offset  would 
distort  the  margin  calculations  by 
reducing  the  normal  value  by  an  amount 
that  is  disparate  from  the  amount 
needed  to  adjust  the  prices  at  the  retail 
level  to  make  then  comparable  to  the 
wholesale  level  in  Japan  under  the  level 
of  trade  adjustment  analysis. 

Petitioner  argues  that  the  statute 
requires  differences  in  the  stages  of 
marketing  because  the  adjustments  for 
levels  of  trade  have  to  do  with  prices, 
not  costs  or  selling  expenses.  Petitioner 
asserts  that  the  [department  examined 
Makita's  response  and  concluded  that 
Makita's  sales  to  its  one  wholesaler  in 
the  United  States  could  be  compared  to 
its  sales  at  the  wholesale  level  in  )apan. 
Petitioner  adds  that  the  Department's 
determination  is  legally  correct  and  is 
supported  by  substantial  evidence  on 
the  record. 

Petitioner  argues  that  the  Department 
has  refused  to  grant  CEP  offsets  in 
recent  cases.  Petitioner  argues  that  the 
facts  in  this  review  are  analogous  to 
cases  cited  and  distinguished  by 
respondents  as  being  inappropriate.  The 
petitioner  argues  that  the  Department's 
determination  in  Notice  of  Preliminary 
fiesults  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Roller  Chain.  Other  Than 
Bicycle,  from  Japan  ("Roller  Chain").  62 
FR  25165,  26169  (May  8.  1997);  Canned 
Pineapple  Fruit  from  Thailand: 
Preliminary  Results  of  Partial 
Termination  of  Antidumping  Duty 
Administrative  Review  ("Canned 
Pineapple").  62  FR  42487  (August  7, 
1997)  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Collated  Roofing  Nails 
from  Korea  ("Collated  Roofing  Nails") 
62  FR  25895  (May  12,  1997)  support 
their  position  that  Makita  is  not  entitled 
to  a  CEP  offset. 

(B)  Comparison  of  Home  Market  and 
CEP  Prices 

Petitioner  asserts  that  Makita's 
argument  does  nothing  more  than 
reiterate  in  a  different  form  the  fact  that 


different  selling  functions  exist. 
Petitioner  asserts  that  Makita's 
questionnaire  response  dearly  indicates 
that  while  there  are  two  distinct  and 
separate  levels  of  trade  in  the  home 
market,  the  selling  expenses  are  quite 
similar.  Consequently,  petitioner  argues 
that  selling  expenses  are  not  a  reliable 
indicator  of  level  of  trade  differences. 

(C)  Comparison  of  Indirect  Selling 
Expenses 

Petitioner  argues  that  differences  in 
the  amount  of  indirect  selling  expenses 
do  not  measure  the  differences  in  levels 
of  trade.  Petitioner  contends  that  the 
fact  that  selling  expenses  in  the  home 
market  are  similar  does  not  mean  that 
the  levels  of  trade  are  the  same. 

(D)  Differences  in  Volumes 

Petitioner  asserts  that  Makita's 
comparison  of  units  per  invoice  is  of 
little  evidentiary  value  as  distributors 
normally  purchase  in  larger  quantities 
than  retailors.  Petitioner  contends  that 
this  is  insufRcient  to  show  a  difference 
in  marketing  stages. 

(E)  Differences  in  Intensity  of  Selling 
Functions 

Petitioner  alleges  that  the  Department 
considered  differences  in  intensity  but 
decided  that  such  differences  were  not 
sufficient  to  constitute  a  difference  in 
the  level  of  trade.  Petitioner  claims  that 
the  Department  considered  all  of  the 
arguments  advanced  by  Makita, 
including  its  arguments  concerning  the 
different  intensities  and  the  different 
selling  functions  performed.  Petitioner 
contends  that  the  Department  did  not 
ignore  the  intensity  of  the  selling 
Actions  but  found  that  it  was 
insufficient.  Furthermore,  petitioner 
claims  that  the  Department  has 
previously  rejected  claims  that  mere 
differences  in  intensity  of  selling  efforts 
create  differences  in  levels  of  trade.  See, 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Finland,  62  FR  37866,  37867  (July 
15,  1997). 

(F)  QuantiBcation  of  Price  Differences  in 
Selling  Functions 

Petitioner  argues  that  the  fact  that 
differences  in  selling  functions  and 
activities  between  CEP  sales  and  home 
market  sales  cannot  be  quantified  is 
irrelevant  in  qualifying  for  a  CEP  offset. 
Petitioner  claims  that  section  351.412(d) 
of  the  Department's  new  regulations 
describes  the  manner  in  which  the 
Dep»artment  must  determine  whether  a 
difference  in  levels  of  trade  has  an  effect 
on  price  comparability.  Petitioner 
argues  that  Makita  failed  to  provide  any 
of  the  broad  category  of  information 
under  section  351.412(d)  that  could  be 


useful  for  the  Department  in  making  the 
determination  in  granting  the  CEP 
ofket.  Rather,  petitioner  argues  Makita 
has  provided  reams  of  insufficient 
information  regarding  selling  expenses. 
Therefore,  petitioner  argues  that  the 
Department  should  reject  the  Makita's 
request  for  the  CEP  offset. 

(G)  Results  of  Previous  Administrative 
Review 

Petitioner  argues  that  the  results  of 
the  previous  administrative  review 
clearly  have  a  bearing  on  the  present  . 
administrative  review  with  respect  to 
granting  the  CEP  offset.  Petitioner 
contends  that  the  Department  has 
previously  found  in  both  the  LTFV 
investigation  and  the  1994-5 
administrative  review,  based  on  verified 
information,  that  the  wholesale  level  of 
trade  in  Japan  should  be  compared  to 
the  CEP  level  in  the  United  States  and 
that  Makita  has  not  alleged  any  change 
in  cimunstances.  In  addition,  petitioner 
asserts  that  none  of  the  information  in 
this  review  has  been  verified,  despite 
repeated  requests  by  petitioner  that 
verification  is  not  only  necessary  but 
essential.  Consequently,  they  contend 
that  the  Department  should  not  reverse 
the  decisions  from  these  earlier 
determinations  based  on  unverified 
information. 

Department's  Position 

We  agree  with  Makita  in  part.  We 
have  reexamined  our  position  in  the 
preliminary  results  and  determined, 
based  on  the  record  evidence,  that 
granting  Makita  a  CEP  offset  is 
appropriate  in  this  review.  The 
ciepartment  determines  for  the  final 
results  that  (1)  significant  differences 
exist  in  the  selling  functions  associated 
with  each  of  the  two  home  market  levels 
of  trade  and  the  CEP  level  of  trade,  (2) 
the  CEP  level  of  trade  is  at  a  less 
advanced  stage  of  distribution  than 
either  home  market  level  of  trade;  and 
(3)  the  data  available  do  not  provide  an 
appropriate  basis  for  a  level-of-trade 
adjustment  for  any  comparisons  to  CEP. 
Consequently,  we  have  granted  a  CEP 
offset  for  the  final  results. 

Makita  listed  selling  functions 
associated  with  the  CEP  and  two  home 
market  levels  of  trade  in  Exhibit  B-20  of 
its  November  26, 1996  questionnaire 
response.  Our  analysis  and  comparison 
of  the  selling  functions  indicates  that 
the  differences  between  the  home 
market  wholesale  level  of  trade  and  the 
CEP  level  of  trade  are  as  significant  as, 
if  not  more  significant  than,  the 
differences  between  the  home  market 
wholesale  level  of  trade  and  the  home 
market  retail  level  of  trade.  Moreover, 
the  chain  of  distribution  within  the 
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United  States  (beyond  the  affiliated 
importer)  is  similar  to  that  in  the  home 
market.  Consequently,  we  determine 
that  there  are  significant  differences  in 
selling  functions  between  each  of  the 
two  home  market  levels  of  trade  and  the 
CEP  level  of  trade  and  that  these 
differences  are  sufficient  to  determine 
that  the  CEP  level  of  trade  is  not 
equivalent  to  eiither  home  market  level 
of  trade. 

In  comparing  the  two  home  market 
levels  of  trade  to  each  other,  we  note  the 
following  selling  functions  are  identical 
in  both  Kinction  and  intensity:  maii»t 
research,  after-sales  service  and 
warranties,  technical  advice, 
advertising,  R  k  D/product 
development,  procurement/sourcing, 
and  pridng/discoimts/rebates.  The 
remaining  functicms  (e.g.  inventory 
maintenance,  freight/delivery 
arrangements,  arranging  freight  to 
customer,  collection  Expenses,  losises, 
credit  risk,  collection  activities, 
payment  processing/accoimts  receivable 
maintenance  that  difiisr  only  in 
intensity.  Thereare  no  functions  that 
are  entirely  different  between  the  two 
home  market  levels  of  trade. 

When  we  compare  the  home  market 
wholesale  level  of  trade  and  the  CEP 
level,  we  note  that  there  are  only  several 
selling  functions  that  are  identical  in 
both  frmction  and  intensity  {e.g.,  R&D/ 
product  development,  collection 
activities  and  payment  processing/ 
accounts  receivable  maintenance).  The 
following  selling  functions  differ  only  in 
intensity:  inventory  maintenance, 
technical  advice  and  pnxnu«ment/ 
soiucing.  However,  there  are  certain^ 
selling  functions  performed  at  the 
wholwale  level  of  trade  but  not  at  all  at 
the  CEP  level  of  trade.  These  functions 
include  market  research,  after-sales 
service  and  warranties,  advertising, 
freight  delivery  arrangements  and 
pridng/discoimts/rebates. 

Based  on  the  analysis  of  the  selling 
functions,  we  determine  that  the  home 
market  retail  (direct)  level  of  trade  was 
at  a  more  advanced  stage  of  mailceting, 
and  hence  a  different  level  of  trade,  than 
the  wholesale  home  market  level  of 
trade.  Similarly,  we  find  that  both  home 
market  levels  of  trade  are  at  a  more 
advanced  stage  of  distribution  than  the 
CEP. 

With  respect  to  Makita's  arguments 
concerning  the  difiiarences  in  the 
amount  of  indirect  selling  expenses,  we 
note  that  the  record  evidence  indicates 
that  the  amount  of  indirect  expenses  for 
CEP  sales  is  significanUy  less  than  the 
amount  of  expenses  for  sales  in  either 
home  market  level  of  trade.  While 
difiiarences  in  selling  expenses  are  not 
necessarily  a  suffident  basis  for 


determining  levels  of  trade,  the 
differences  in  Makita's  indirect  selling 
expenses  along  with  the  differences  in 
selling  functions  support  Makita's 
contention  that  the  CEP  level  of  trade  is 
substantially  different  from  the  home 
market  levels  of  trade  and  not  as  far 
developed  or  advanced  as  either  home 
maricet  level  of  trade. 

We  agree  with  Makita's  assertion  that 
the  differences  in  selling  functions  (i.e., 
price  differences  between  levels  of 
trade)  can  not  be  quantified.  We 
determine  in  these  final  results  that  the 
differences  between  the  CEP  level  of 
trade  and  the  home  market  wholesale 
and  retail  levels  of  trade  are  suffident 
to  constitute  different  levels  of  trade. 
We  found  that  Makita  cooperated  to  the 
best  of  its  ability  but  the  data  on  the 
record  did  not  allow  the  Department  to 
determine  whether  the  differences  in 
levels  of  trade  affects  price 
comparabihty.  Since  there  is  no  home 
market  level  of  trade  equivalent  to  the 
CEP  level  of  trade,  pricedifferences 
between  the  relevant  levels  of  trade  can 
not  be  quantified  as  there  is  ho  home 
maricet  level  of  trade  equivalent  to  the 
CEP  level  of  ftade. 

We  disagree  with  petitioners' 
assertion  that  three  recent  cases  where 
the  Department  rejected  respondents' 
request  for  a  CEP  o^et  are  analogous  to 
this  review.  Unlike  this  review,  in  Roller 
Chain,  respondents'  did  not  state  that 
there  were  differences  in  selling 
functions.  In  Canned  Pineapple,  the 
selling  functions  in  both  market  were 
essentially  the  same.  In  Collated  Roofing 
Nails,  respondents  did  not  request  a 
CEP  offset. 

With  respect  to  Makita's  assertion  that 
we  relied  on  the  results  of  the  previous 
administrative  review  in  making  our 
determination  in  this  review,  these 
comments  are  not  applicable  as  we  have 
changed  our  determination  with  respect 
to  Makita's  request  for  a  CEP  offeet. 

Comment  2 

Makita  argues  that  imder  the  U.S.  _ 
antidumping  law  pursuant  to  the  World 
Trade  O^anization's  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariff  and  Trade 
("WTO  Antidimiping  Agreement")  and 
the  Department's  own  practice,  the 
Departinent  has  iised  average-to-average 
price  comparisons  in  investigations. 
Makita  contends  that  althou^  the  new 
law  does  not  sp>edfically  provide  for  the 
use  of  average-to-average  price 
comparisons  in  calculating  a  margin  in 
administrative  reviews,  the  Department 
is  also  authorized  to  average-to-average 
price  comparisons  in  reviews.  See  19 
U.S.C.  1677f-l(d)(2). 


Although  the  new  law  does  not 
spedfically  except  administrative 
reviews  from  the  requirement  of  using 
average-to-average  price  comparisons 
during  administrative  reviews,  Makita 
argues  that  the  Departm«it  is  required 
to  use  this  methodology  in  reviews  for 
the  following  reasons:  (1)  administrative 
reviews  and  investigations  are  identical 
proceedings,  different  in  name  only;  (2) 
there  is  no  legal  or  other  justification  for 
the  application  of  different  standards  to 
investigations  and  reviews  and  (3)  logic, 
common  sense  and  considerations  of 
government  convenience  and  effidency 
mandate  that  a  consistent  and  uniform 
methodology  be  appUed  across  the 
board  to  all  "investigations"  and  to  all 
"administrative  reviews"  arising  out 
these  "investigations." 

Makita  notes  that  the  Department 
requested  the  same  type  of  price  and 
cost  data  in  this  administrative  review 
as  it  did  in  the  LTFV  investigation. 
Furthermore,  Makita  asserts  that  the 
Department  to  this  day  uses  the  same 
"investigation"  niunber  {i.e..  A-588- 
823)  that  it  uses  in  the  current 
administrative  review.  Makita  argues 
that  the  use  of  the  same  "investigation" 
number  suggests  that  (1)  the  Department 
considers  this  review  to  be  exactly  what 
the  original  investigation  was  {i.e.,  an 
investigation)  and  (2)  the  Department 
ascribes  no  particular  significance  to  the 
term  "review." 

Respondent  argues  that  it  would  be 
highly  prejudicial  to  Makita  if  the 
Department  justified  the  existing 
antidiunping  order  based  solely  on 
amount  of  positive  margins  calculated 
using  an  average-to-transaction 
methodology.  When  no  margins  would 
be  foimd  in  an  investigation  using  an 
average-to-average  price  comparison 
methodology. 

Makita  further  states  that  it  has  a  right 
to  rely  on  the  consistent  and  fair 
apphcation  of  methodologies  from  one 
proceeding  to  the  next.  Makita  notes 
that  imder  the  new  law,  the  Department 
regularly  uses  average-to-average  price 
comparison  in  investigations.  Makita 
argues  that  it  has  every  reason  to  expect 
that  the  Department  should  also  use  the 
same  methodology  in  administrative 
reviews  after  the  new  law  came  into 
effect. 

Lastly,  Makita  argues  that  the  current 
weighted  average  mai^gin  in  the 
preliminary  results  of  0.5  ]}eroent  is  so 
close  to  being  de  minimus  that  it  is 
statistically  as  likely  to  be  indicative  of 
an  absence  of  LTFV  sales  as  it  is  likely  * 
to  be  indicative  of  the  existence  of  LITV  « 
sales.  Makita  argues  that  this  is 
precisely  the  type  of  situation  where  the 
rigid  application  of  the  average-to- 
transaction  methodology  is 
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inappropriate,  and  application  of  the 
average-to-average  price  comparison 
methodology  is  proper  because  it  would 
produce  less  biased  and  more 
representative  and  fair  results. 

Consequently.  Maidta  argues  that  the 
Department  should  use  the  average-to- 
average  price  comparison  methodology 
in  the  calculation  of  the  margin  for  these 
final  results. 

Petitioner  contend  that  Makita  made 
the  same  argument  in  the  second 
administrative  review  and  that  this 
issue  was  fully  briefed  and  rejected  by 
the  Department.  Petiticmer  contends  the 
Department  should  summarily  dismiss 
this  argtiment  for  the  same  reasons  it 
was  rejected  before. 

First,  petitioner  contends  that  the 
URAA  contains  different  provisions  for 
invesUsations  and  reviews:  section 
771(A)rd)(l)  deals  with  investigations, 
and  requires  the  Department  to  compare 
weighted  average  normal  values  (NVs) 
to  weighted-average  export  prices,  with 
the  alternative  of  comparing  transaction- 
by-transaction  prices  on  both  sides  of 
the  equation,  while  section  77l(A)(d)(2) 
deals  with  reviews,  and  requires  the 
Department  to  compare  weighted 
average  NVs  to  individual  export  prices, 
as  the  Department  did  in  this  case. 

Second,  petitioner  argues  that  the 
drciunstances  of  this  case  do  not 
warrant  the  application  of  the  average-  - 
to-average  price  comparison 
methodology  for  the  following  reasons: 
(1)  Congress  clearly  intended  export 
prices  of  individual  transactions  to  be 
compared  to  the  weighted  average 
prices  in  the  home  market;  (2) 
administrative  reviews  and 
investigations  are  different  and  the 
Department  has  a  long-standing  practice 
of  treating  them  differently  and  (3)  that 
respondents  should  be  held  to  higher, 
stricter  standards  in  reviews,  since  by 
the  time  of  the  administrative  review, 
the/  are  on  notice  that  further  diunping 
will  be  penalized.  Petitioner  argues  that 
Makita's  case  confirms  this  proposition, 
since  Makita  should  have  monitored  its 
sales  and  taken  steps  to  correct  the  past 
dumping  practices. 

Department's  Position 

We  agree  with  petitioner.  As  we 
stated  in  the  final  results  of  the  second 
administrative  review  of  this 
antidumping  order,  the  Act,  as  amended 
by  the  URAA,  distinguishes  between 
price  comparison  methodologies  in 
investigations  and  reviews.  Section 
777A(d)(l)  states  that  in  investigations, 
generally  the  Department  %vill  make 
price  comparisons  on  an  average-to- 
average  or  transaction-to-tranaaction- 
specific  basis.  See  also  SAA  at  842-43: 


Pmposed  Regulations  at  7348-49  and 
Proposed  Rule  351.414. 

However,  the  language  of  777A(d)(2) 
reflects  Congress'  understanding  that 
the  Department  would  continue  to  use 
a  monthly  average  NV  to  a  transaction- 
specific  EP  or  CEP  methodology  during 
reviews,  in  keeping  with  the 
Department's  past  practice.  Both  the 
SAA  and  the  Department's  proposed 
regulations  expressly  state  that  the 
monthly  average-to-individual 
transaction  comparison  is  the  preferred 
methodology  in  reviews.  See  SAA  at 
.  843;  Proposed  Regulations  at  7348-49. 
Hence,  the  Department  is  under  no  legal 
obligation  to  apply  an  average-to- 
average  approach  in  a  review  merely 
because  777A(d)(l)  permits  such  a 
comparison  in  investigations.  Hdwever, 
in  appropriate  circumstances,  such  as  in 
the  case  of  highly  perishable  products, 
for  example,  average-to-average  price 
comparisons  may  be  used.  See  Floral 
Trade  Council  of  Davis  v.  United  States. 
606  F.  Supp.  695,  703  (Ct.  Infl  Trade 
1991).  M^ta  has  not  demonstrated  that 
similar  circiunstances  exist  with  respect 
to  the  sale  of  PECTs  that  would  warrant 
a  departure  from  our  stated  preference 
of  making  monthly  average-to- 
transaction-specific  price  comparisons 
in  reviews. 

in  addition,  contrary  to  Makita's 
assertion,  an  LTFV  investigation  and  an 
administrative  review  are  not  "identical 
proceedings,"  but  are  two  distinct 
segments  of  a  single  antidumping 
proceeding.  The  Act  expressly 
distinguishes  between  investigations 
and  reviews.  See  %  733;  735;  751  of  the 
Act;  19  CFR  353.2(1).  They  difler  in 
several  respects,  such  as  initiation 
requirements  and  outcome — an 
investigation  may  or  may  not  end  upoq, 
the  issuance  of  an  antidumping  duty 
order,  while  only  a  review  will  result  in 
the  actual  assessment  of  duties.  Further, 
investigations  and  reviews  are  based  on 
different  sets  of  sales,  and  both  are 
subject  to  separate  judicial  review. 

The  WTO  Antidumping  Agreement 
also  distinguishes  between 
investigations  and  reviews  in 
antidumping  matters.  Article  2.4.2  of 
the  WTO  Antidumping  Agreement 
explicitly  requires  that  an  average-to- 
average  price  comparison  be  used  in  the 
"investigation  phase"  of  an 
antidumping  proceeding.  The  SAA 
elucidates  the  intent  of  the  WTO 
Antidumping  Agreement  that  the 
Department  continue  to  treat 
investigations  and  reviews  differently 
with  respect  to  price  comparisons.  As 
the  SAA  states: 

The  Agreement  reflects  the  express  intent 
of  the  negotiators  that  the  preference  for  the 


use  of  an  average-to-average  or  transaction-to- 
transaction  comparison  be  limited  to  the 
"investigation  phase"  of  an  antidumping 
proceeding.  Therefore,  as  permitted  by 
Article  2.4.2,  the  preferred  methodology  in 
reviews  will  be  to  compare  average  to 
individual  export  prices. 

SAA  at  843. 

Finally,  Makita  claims  that  it  has  a 
right  to  rely  on  the  consistent  and  fair 
application  of  methodologies  from  one 
segment  of  a  proceeding  to  the  next. 
Makita  argues  that  by  not  applying  an 
average-to-average  comparison  in  this 
review,  the  I>epartment  is  not  consistent 
with  what  it  is  required  to  do  imder  the 
new  law  for  investigations — make 
average-to-average  price  comparisons. 
Hence,  following  Makita's  logic,  the 
Department  must  now  apply  an  average- 
to-average  methodology  in  this  review 
to  be  consistent  with  the  new 
methodology  used  in  investigations. 
Makita  is  incorrect  in  two  respects.  The 
law  now  requires  the  Department  to 
apply  an  average-to-average  price 
comparison  in  investigations  only. 
Secondly,  by  comparing  monthly 
average  NVs  to  individual  U.S.  prices  in 
this  review,  we  are  being  consistent 
with  our  longstanding  practice,  which 
was  not  changed  by  the  passage  of  the 
URAA,  as  discussed  above.  Moreover, 
during  the  investigation  of  this  order, 
which  occurred  under  the  old  law,  we 
did  compare  average  foreign  market 
values  (FMVs)  to  transaction-specific 
U.S.  prices.  Thus,  we  are  applying  this 
consistent  methodology  from  one 
segment  of  the  procecMding  to  another. 

Comment  3 

Makita  argues  that,  if  the  Department 
had  used  average-to-average  price 
comparisons  in  the  preliminary  results, 
Makita's  margin  would  have  been  de 
minimis  pursuant  to  the  two  percent  de 
minimis  standard  mandated  by  Article 
5.8  of  the  WTO  Antidumping 
Agreement  (see  19  U.S.C.  §§  1673b(b)(3) 
and  1673(a)(4)).  Since  the  WTO 
Antidumping  Agreement  makes  no 
distinction  between  investigations  and 
administrative  reviews,  Makita  argues, 
the  2  percent  de  minimis  standard 
should  also  apply  to  reviews,  for  the 
same  reasons  Makita  discussed  with 
respect  to  using  averaga-to-average  price 
comparisons  in  reviews. 

Makita  argues  that  no  basis  can  be 
found  in  either  the  WTO  Antidumping 
Agreement,  or  in  U.S.  law  or  poUcy,  for 
using  the  Department's  earlier  adopted 
regulatory  number  of  0.5  [wrcent  as  the 
de  minimis  standard  for  reviews,  since 
there  is  no  mention  of  this  particular 
figure  in  any  of  the  relevant  documents.. 
Makita  asserts  in  a  footnote  that  using 
a  stricter  standard  for  reviews  than  for 
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investigations  is  illogical  if  the 
underlying  purpose  is  to  pimish 
exporters  who  are  caught  dumping, 
since  it  would  make  more  sense  to 
apply  a  stricter  standard  in  the 
investigation  phase.  Moreover,  not  to 
appear  contradictory  to  its  prior 
comments,  Makita  asserts  that  the 
inconsistency  of  applying  the  two 
percent  margin  rule  in  this  review'with 
the  application  of  the  0.5  percent 
margin  standard  in  the  investigation  is 
irrelevant.  Finally,  Makita  claims  that 
this  practice  could  by  itself  result  in 
increased  diunping  liability  for 
exporters,  and  is  a  possible  violation  of 
the  WTO  by  the  United  States. 

Petitioner  argues  that  Makita  misreads 
the  law,  which  requires  that  the  new  de 
minimis  level  of  two  percent  be  applied 
in  investigations  only.  Petitioner 
disagrees  with  Makita's  assertion  that 
the  margin  in  the  preliminary  results  is 
so  close  to  de  minimis  that  it  would  be 
imfair  for  the  Department  to  use 
average-to-price  methodology.  Petitioner 
notes  that  the  rationale  behind  this 
argiunent  would  requite  the  Department 
to  change  its  methodology  every  time  a 
determination  was  close  to  the  de 
minimis  level. 

Lastly,  petitioner  argues  that  the 
Department  has  no  authority  to  apply 
the  new  two  percent  de  minimis 
standard  in  a  review.  Petitioner  asserts 
that  the  law  is  clear  that  the  two  percent 
de  minimis  standard  applies  to 
investigations  only.  See,  19  U.S.C. 
1673b(b)(3)  and  19  U.S.C.  1673(d)(a)(4). 
Petitioner  contends  that  the  Department 
must  continue  to  apply  the  de  minimis 
standard  of  0.5  percent  in  review 
proceedings. 

Department's  Position 

We  disagree  with  respondent  that  the 
0.5  percent  de  minimis  standard  set 
forth  in  19  CFR  353.6  should  not 
continue  to  apply  to  reviews.  Article  5.8 
of  the  WTO  Antidumping  Agreement 
explicitly  only  requires  signatories  to 
apply  the  two  percent  de  minimis  " 
standard  in  antidumping  investigations. 
See  Article  5.8.  lliere  is  no  such 
requirement  regarding  reviews. 
Moreover,  Makita  is  incorrect  in 
claiming  that  the  WTO  Antidumping 
Agreement  makes  no  distinction 
between  investigations  and 
administrative  reviews.  See  e.g.,  Article 
5;  Article  11  of  the  WTO  Antidumping 
Agreement. 

In  conformity  with  Article  5.8  of  the 
WTO  Antidumping  Agreement,  sections 
733(b)  and  735(a)  of  the  Act  were 
amended  by  the  URAA  to  require  that, 
in  investigations,  the  Department  treat 
the  weighted-average  dumping  margin 
of  any  producer  or  exporter  which  is 


below  two  piercent  ad  valorem  as  de 
minimis.  Hence,  pivsuant  to  this 
change,  the  Department  is  now  required 
to  apply  a  two  percent  de  minimis 
standard  during  investigations  initiated 
after  January  1, 1995,  the  effective  date 
of  the  URAA  [see  sections  733(b)(3)  and 
735(a)(4)).  However,  the  Act  does  not 
mandate  a  change  to  the  Department's 
regulatory  practice  of  using  a  0.5 
percent  de  minimis  standard  during 
administrative  reviews.  As  discussed 
above,  the  WTO  Antidumping 
Agreement,  the  Act,  the  SAA  and  the 
Department's  regulations  recognize 
investigations  and  reviews  to  be  two 
distinct  segments  of  an  antidiunping 
proceeding. 

The  SAA  also  clarifies  that  "(t]he 
requirements  of  Article  5.8  apply  only 
to  investigations,  not  to  reviews  of 
antidumping  duty  orders  or  suspended 
investigations."  See  SAA  at  845.  The 
SAA  further  states  "in  antidumping 
investigations.  Commerce  [shall]  treat 
the  weighted-average  dumping  margin 
of  any  producer  or  exporter  which  is 
below  two  percent  ad  valorem  as  de 
minimis."  SAA  at  844.  Likewise,  "(tlhe 
Administration  intends  that  Commerce 
will  continue  its  present  practice  in 
reviews  of  waiving  the  collection  of 
estimated  cash  deposits  if  the  deposit 
rate  is  below  0.5  percent  ad  valorem,  the 
existing  regulatory  standard  for  de 
minimis."  SAA  at  845  (emphasis 
added).  See  Proposed  Regulations  at 
7355,  Proposed  Rule  351.106;  see  also 
High-Tenacity  Rayon  Filament  Yarn 
from  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  51421  (October  2, 1996). 

Comment  4 

Makita  alleges  that  the  Department's 
preliminary  margin  calculation  program 
incorrectly  assigns  constructed  value 
(CV)  matches  to  certain  U.S.  sales  that 
have  contemporaneous  home  market 
matches.  Respondent  contends  that  the 
incorrect  use  of  CV-based  normal  values 
is  the  result  of  a  clerical  error  in  the 
model  match  program  that  results  in 
incorrect  month  indicators  being 
assigned  to  both  the  home  market  and 
U.S.  transactions.  Makita  alleges  that  the 
error  in  the  model  match  program 
results  in  the  program  finding  no  sales 
matches  for  any  1996  U.S.  sales 
transactions.  Makita  urges  the 
Department  to  correct  the  error  for  the 
final  results. 

Petitioner  had  no  comment  on  this 
issue. 

Department's  Position 

We  agree  with  Makita  and  have 
corrected  the  model  match  program  for 
the  final  results.  We  also  note  that  on 


January  8, 1998,  the  Court  of  Appeals  of 
the  Federal  Circuit  issued  a  decision  in 
Cimex  v.  United  States,  1998  WL  3626 
(Fed.  Cir.).  In  that  case,  based  on  the 
pre-URA  version  of  the  Tariff  Act  of 
1930  (the  Act),  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  ordinary  course  of  trade.  This  issue 
was  not  raised  by  any  party  in  this 
proceeding.  However,  the  Uruguay 
Round  Agreements  Act  (URA)  amended 
the  definition  of  sales  outside  the 
"ordinary  course  of  trade"  to  include 
sales  below  cost.  See  Section  771(15)  of 
the  Act.  Because  the  Court's  decision 
was  issued  so  close  to  the  deadline  for 
completing  this  administrative  review, 
we  have  not  had  sufficient  time  to 
evaluate  and  apply  (if  appropriate  and 
if  there  are  adequate  facts  on  the  record) 
the  decision  to  the  facts  of  this  "post- 
URA"  case.  For  these  reasons,  we  have 
determined  to  continue  to  apply  our 
policy  regarding  the  use  of  CV  when  we 
have  disregarded  below-cost  sales  from 
the  calculation  of  normal  value. 

Comment  5 

Makita  notes  that  the  Department 
stated  in  its  preliminary  results  that  it 
intended  to  first  match  the  U.S.  CEP 
sales  with  home  market  sales  to 
wholesalers.  Only  if  no  sales  to 
wholesalers  are  available  will  the  CEP 
sales  be  matched  with  home  market 
sales  to  retailers.  However,  Makita 
contends  that  due  to  an  error  in  the 
Department's  margin  calculation 
computer  program,  U.S.  CEP  sales  were 
not  first  matched  to  the  wholesale  level 
of  trade.  Makita  urges  that  the  error  be 
corrected  for  the  final  results. 

Petitioner  had  no  comment  on  this 
issue. 

Department's  Position 

For  the  final  results,  we  have 
determined  that  the  CEP  level  of  trade 
is  not  equivalent  to  either  home  market 
level  of  trade  (see  Comment  1). 
Furthermore,  both  home  maricet  levels 
of  trade  are  at  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP.  Consequently,  we  could  not  match 
to  sales  at  the  same  level  of  trade  in  the 
home  market.  Nor  do  we  have 
appropriate  information  to  provide  a 
basis  for  a  level  of  trade  adjustment. 
Therefore,  to  the  extent  possible,  we 
determined  normal  value  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales  to  the  unaffiliated  customer  and 
made'  a  CEP  offset  adjustment  in 
accordance  773(a)(7)(B)  of  the  Act. 
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Comment  6 

Maliita  contends  that  the  Department 
incorrectly  deducted  indirect  selling 
expenses  incurred  in  Japan  from  U.S. 
price.  Makita  notes  that  it  is  the 
Department's  practice  not  to  deduct 
these  expenses  in  the  calculation  of  the 
CEP  net  price. 

Petitioner  had  no  comment  on  this 
issue. 

Department's  Position 

We  agree  with  respondents  and  have 
corrected  the  error  for  the  Hnal 
determination. 

Comment  7 

Makita  argues  that  the  Department 
incorrectly  calculated  the  product 
liability  expense  in  the  preliminary 
results  by  applying  the  expense 
percentage  to  the  gross  unit  price 
instead  of  the  net  price,  which  was  the 
basis  derived  by  Makita.  As  a  result. 
Makita  alleges  that  the  amount 
calculated  by  the  Department  overstates 
the  actual  product  liability  expenses 
and  overstates  the  margin. 

Petitioner  had  no  comment  on  this 
issue. 

Department's  Position 

We  agree  with  Makita  and  have 
corrected  the  calculation  for  product 
liability  expenses  for  the  final  resuits. 

Comment  8 

Makita  contends  that  the  Department 
failed  to  add  to  the  U.S.  price  certain 
charges  billed  to  the  customer  by 
Makita.  Specifically,  Makita  argues  that 
it  reported  certain  miscellaneous 
charges  and  drop  ship  fees  for  a  small 
number  customers.  Maiuta  asserts  that 
failure  to  include  these  charges  results 
in  an  understatement  of  the  revenues 
generated  by  these  sales,  and  an 
overstatement  of  the  margin.  Makita 
urges  the  Department  to  correct  the  error 
for  the  final  results. 

Petitioner  argue  that  these  charges  are 
applicable  to  accessories,  not  tools. 
Furthermore,  petitioner  assert  that  these 
charges  are  for  repairs  and.  as  such, 
these  charges  have  nothing  to  do  with 
the  selling  prices  of  the  tools,  and 


Makita  has  not  demonstrated  that  these 
charges  can  be  directly  related  to 
specific  tool  sales.  Consequently, 
petitioner  argues  that  these  charges 
should  not  be  added  to  the  U.S.  price. 

Department's  Position 

We  agree  with  Makita.  As  these  are 
revenues  generated  by  sales  (and 
subsequent  repairs)  of  the  subject 
merchandise  and  are  separate  from 
Makita's  warranty  exjienses,  we  have 
added  miscellaneous  charges  and  drop 
ship  charges  to  U.S.  price  for  the  final 
results.  We  note  that  the  drop  ship 
charge  represents  Makita's  fee  for  billing 
a  customer  at  one  location  but 
delivering  the  tools  to  a  different 
location  according  to  the  customer's 
direction.  We  disagree  with  petitioner's 
contention  that  we  should  disallow 
these  charges  since  Makita  reported 
these  charges  on  a  customer-specific 
basis  and  the  revenues  for  drop  ship 
charges  and  repairs  are  applicable  to  the 
sales. 

Comment  9 

Petitioner  asserts  that  the 
Department's  computer  program 
calculated  the  difference  in 
merchandise  adjustment  ("DIFMER")  as 
the  difference  between  the  variable 
manufacturing  cost  of  the  home  market 
tool  ("VCOMH")  and  the  variable 
manufacturing  cost  of  the  U.S.  tool 
("VCOMU").  Petitioner  further  notes 
that  the  Department's  computer  program 
adjusts  for  the  differences  in 
merchandise  by  adding  the  DIFMER 
value  to  normal  value. 

Consequently,  petitioner  argues  that 
the  computer  program  requires  the 
Department  to  reduce  the  normal  value 
when  the  DIFMER  value  is  negative 
(U.S.  variable  costs  higher  than  home 
market  cost),  and  increase  the  normal 
value  when  the  DIFMER  is  positive 
(U.S.  variable  costs  lower  than  home 
market  costs).  Petitioner  asserts  that  this 
is  backwards  and  inconsistent  with  the 
Department's  antidumping  manual.  See, 
Department  of  Commerce,  International 
Trade  Administration,  Antidumping 
Manual.  Import  Administration,  Revised 
07/93,  Chapter  8,  page  44.  Petitioner 


requests  that  the  Department  correct  the 
error  by  subtracting  the  DIFMER  value 
from  normal  value  for  the  final  results. 
Makita  had  no  comment  on  this  issue. 

Department's  Position 

We  agree  with  petitioner  and  have 
corrected  the  error  for  the  final  results. 

Comment  10 

Petitioner  alleges  that  the  Department 
should  correct  its  cost  test  to  determine 
sales  below  the  cost  of  production  by 
deducting  selling  expenses  from  the 
gross  unit  price  and  make  no  adjustment 
for  selling  expenses  to  the  total  cost  of 
production.  Petitioner  contends  that  the 
computer  program  in  the  preliminary 
results  indicated  that  selling  expenses 
(variable  SELLCOP)  were  added  to  COP 
instead  of  deducting  these  expenses 
fit)m  the  gross  unit  prices.  Petitioner 
argues  that  this  correction  will  result  in 
the  gross  imit  prices  and  the  COP  will 
be  net  of  selling  expenses  as  required  by 
Import  Administration  Policy  Bulletin, 
No.  94.6. 

Makita  argues  that  the  Department's 
cost  test  is  correct  and  the  methodology 
has  been  used  by  the  Department  in  its 
most  recent  margin  calculations,  in  spite 
of  the  1994  policy  memorandum  cited 
by  petitioner.  Consequently,  Makita 
contends  that  the  cost  test  as  applied  by 
the  Department  in  the  preliminary 
results  is  consistent  with  the 
Department's  current  practice,  and  no 
change  is  necessary. 

Department's  Position 

We  agree  with  Makita.  The  cost  test 
applied  by  the  Department  in  the 
preliminary  results  is  consistent  with 
the  Department's  current  practice.  As 
part  of  the  cost  test,  we  calculate  COP 
(variable  TOTCOP)  where  we  add 
selling  expenses  (vari^le  SELLCOP)  to 
derive  the  COP  which  is  compared  to 
adjusted  price  for  selling  expenses  of 
the  home  market  product. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manfactuier/exporter                    • 

TirfM  pehod 

Margin  . 
(percent) 

lAiMa  CofDonttion        .        ,     . 

7/1/95-6/3(V96 

0.03 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  NV  may  vary 
from  the  percentage  stated  above.  The 


Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 


of  review  for  all  shipments  of  PECTs 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
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will  be  that  established  in  these  final 
results  of  this  administrative  review;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above^  the  cash 
deposit  rate  will  continue  to  be  the 
ccnnpany-specific  rate  publidied  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  or  a  previous 
review  or  the  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  most  recent  rate 
established  for  the  manii&cturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  aU  other  manuiacturere  or 
expOTters  will  be  the  "all  others"  rate  of 
54.52  percent,  the  all  othen  rate 
established  in  the  LTFV  investigation. 

These  deposit  requirements,  when 
impoaed,  shall  remain  in  efiiKt  until 
publicati(m  of  the  final  results  of  the 
next  administrative  review. 

lliis  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secrataiy's  presumption  that 
reimbuieemant  of  antidumping  duties 
occuned  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retiim/destniction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sancdonable  violaticm. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  Fefaniary  4, 1998. 
Eofaert  S.  LaKowa, 

Auittant  Secretary  for  Import 

Administration. 

(PR  Dec  98-3482  Filed  2-10-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-asi-aoq 

Final  Reeuite  of  Antidumping  Duty 
Admkiletratlve  Review:  Silicon  Metal 
From  Brazil 

AQBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  August  8, 1997,  the 
Department  of  Onnmerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidiunping  duty  order  on  silicon 
metal  fit>m  Brazil.  This  review  covers 
exports  of  this  merchandise  to  the 
United  States  by  four  mantifacturers/ 
exportere,  Companhia  Brasileria 
Caibureto  de  Caldo  ("CBCC"). 
Eletrosilex  Belo  Horizonte 
("Eletrosilex"),  Companhia  Ferroligas 
Mines  Gerais-MinasUgas  ("Minasligas"), 
and  RIMA  bidustrial  S/A  (RIMA)  during 
the  period  July  1, 1995,  through  June  30. 
199o. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  our  results  bom  those 
presented  in  our  preliminary  results,  as 
described  below  in  the  comment  section 
of  this  notice.  The  final  results  are  listed 
below  in  the  section  "Final  Results  of 
Review." 

EFFECTIVE  OATE:  February  11, 1998. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Alexander  Braier  or  Cindy  Sonmez,  AD/ 
CVD  Enforcement  Group  m.  Office 
Seven,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C  20230;  telephone: 
(202)  482-3818  and  (202)  482-0961. 
respectively. 

The  Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  353 
(April  1. 1996). 
SUPPLaefTARY  MFORMATXM: 

Backgronnd 

On  July  31. 1991.  the  Department 
published  in  the  Federal  Register  (56 
FR  36135)  the  antidumping  duty  order 


on  siUcon  metal  from  Brazil  On  August 
8, 1997,  the  Department  published  in 
the  Federal  Register  (62  FR  42760)  the 
preliminary  results  of  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  for  the  period  July  1. 
1995,  through  June  30, 1996.  On 
October  6, 1997,  we  received  case  briefs 
bom  the  respondents,  CBCC. 
Eletrosilex,  Minasligas.  and  Rima;  from 
two  interested  parties.  General  Electric 
Company  ("GE")  and  Dow  Coming 
Corporation  ("Dow");  and  frt>m 
petitionera,  American  Silicon 
Technologies,  Globe  Metallurgical,  and 
SKW  Metals  &  Alloys.  Inc.  On  October 
20, 1997.  we  received  rebuttal  fariefit 
from  the  respondents  and  petitionera.  At 
the  request  of  both  petitioners  and 
respondents,  we  held  a  hearing  on 
October  29, 1997.  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  Review 

The  mochandise  covered  by  this 
review  is  silicon  metal  from  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  sificon  by  wmght. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  betwem 
89.00  and  96.00  percent  siliccm  by 
weight  but  which  contains  mcne 
aluminum  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  (HTS)  as  a  chemical  product, 
but  is  commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheeding  2804.61.00  of  the  HTS)  is 
not  subject  to  the  order.  HTS  item 
numbers  are  provided  for  ccmvenienoe 
and  for  U.S.  Customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  product  coverage. 

Product  CanqMrison 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  the  respondents,  meeting 
the  description  in  the  "Scope  of  the 
Review"  section,  above,  and  sold  in  the 
home  market  during  the  period  of 
review  (POR),  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
mari^et  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  based  on  the 
grade  of  silicon  metal. 
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On  January  8. 1998,  the  Court  of 
Appeals  of  the  Federal  Qrcuit  issued  a 
decision  in  Cemex  v.  United  States, 
1998  WL  3626  (Fed.  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Tariff  Act  of  1930  (the  Act),  the  Court 
discussed  the  appropriateness  of  using 
constructed  value  (CV)  as  the  basis  for 
foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  ordinary  course  of  trade. 
This  issue  was  not  raised  by  any  party 
in  this  proceeding.  However,  the 
Uruguay  Round  Agreements  Act 
(URAA)  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Because  the  Court's 
decision  was  issued  so  close  to  the 
deadline  for  completing  this 
administrative  review,  we  have  not  had 
sufBcient  time  to  evaluate  and  apply  (if 
appropriate  and  if  there  are  adequate 
facts  on  the  record)  the  decision  to  the 
facts  of  this  "post-URAA"  case.  For 
these  reasons,  we  have  determined  to 
continue  to  apply  our  policy  regarding 
the  use  of  CV  when  we  have  disregarded 
below-cost  sales  from  the  calculation  of 
normal  value. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  on  March  17  through  March  22, 
1997.  we  verified  information  provided 
by  Rima  and  Minasligas  by  using 
standard  veriflcation  procedures,  the 
examination  of  relevant  sales  and 
financial  records,  and  original 
documentation  containing  relevant 
information.  The  results  of  those  . 
veriRcations  are  outlined  in  the 
veriRcation  reports,  the  public  versions 
of  which  are  available  on  file  in  room 
B-099  of  the  main  Commerce  building. 

L  Comments  Related  to  Normal  Value 

Comment  1 :  Home  Market  Commissions 

CBCC  argues  that  the  Department 
incorrectly  assumed  that  the  home 
market  commissions  CBCC  reported  in  a 
particular  month  were  reported  on  a 
per-ton  basis  when  the  commission 
figures  were  in  fact  total  commission 
amounts.  As  a  result,  CBCC  asserts,  the 
Department  should  calculate  a  per-ton 
commission  amount  for  that  month  by 
dividing  the  reported  total  commission 
amounts  by  the  total  reported  quantity 
sold.  The  petitioners  did  not  comment 
on  this  issue. 

Department's  Position:  We  agree  with 
CBCC.  Therefore,  for  these  final  results 
we  have  converted  the  total  commission 
figures  CBCC  reported  in  a  particular 
month  to  per-ton  amounts  by  dividing 
the  reported  total  commission  amount 
for  each  transaction  by  the  reported 


transaction-specific  total  quantity  sold 
in  that  month. 

Comment  2:  Imputed  Credit  Calculation 

Petitioners  state  that  the  Department 
failed  to  use  adverse  tacts  available  for 
Rima's  U.S.  imputed  credit  revenue,  as 
was  the  Department's  intention.  They 
state  that  the  highest  advanced 
exchange  contracts  (ACC)  interest  rate 
used  by  any  respondent  during  the  FOR. 
which  the  Department  used  for  the 
imputed  credit  facts  available  interest 
rate,  is  adverse  to  Rima  for  situations  in 
which  Rima  incurred  credit  expenses, 
but  is  advantageous  to  Rima  with 
respect  to  advance  payment  sales,  in 
which  the  company  realized  imputed 
credit  revenue.  Petitioners  state  that  for 
these  sales,  the  Department  should  use 
as  adverse  facts  available  the  lowest 
available  U.S.  dollar  interest  rate  on  the 
record  of  this  review.  Respondents 
disagree  with  petitioners.  They  state 
that  in  the  preliminary  results,  the 
Department  decided  to  penalize  Rima 
for  not  reporting  information  regarding 
its  credit  expenses.  Respondents 
conclude  that  the  Department  did  not 
intend  to  also  penalize  Rima  for  not 
reporting  information  regarding  its 
credit  revenue. 

Department's  Position:  We  agree  with 
petitioners.  The  Department  intended  to 
use  adverse  facts  available  for  the 
interest  rate  used  in  Rima's  U.S. 
imputed  credit  calculation  because  the 
company  did  not  provide  the  interest 
rate  for  U.S.  dollar-denominated 
borrowing  it  made  during  the  POR, 
despite  the  fact  it  had  such  borrowing, 
and  despite  repeated  requests  for  these 
rates.  In  the  preliminary  results  analysis 
memorandum  (see  Analysis  of  Data 
Submitted  by  RIMA  Industrial  S/A 
(Rima)  in  the  Fifth  Administrative 
Review  (95-96)  of  the  Antidumping 
Duty  Order  on  Silicon  Metal  from  Brazil 
by  Alexander  Braier.  July  31. 1997).  the 
Etepartment  stated  that  "Rima  failed  to 
provide  the  ACC  interest  rates  it  was 
charged  during  the  POR.  despite  three 
Departmental  requests  for  these  rates. 
Therefore,  pursuant  to  776(b)  of  the  Act. 
for  Rima's  imputed  credit  calculation, 
we  used  as  adverse  facts  available  for 
Rima's  interest  rate,  the  interest  rate 
which  was  the  highest  of  the  ACC 
interest  rates  used  during  the  POR  by 
the  other  respondents  in  this  review." 
The  imputed  credit  calculation  is  used 
to  calculate  both  imputed  credit 
expense  and  credit  revenue.  Because 
Rima  did  not  provide  the  information 
the  Department  needed  to  properly 
calculate  imputed  credit,  the 
Department  intended  to  use  adverse 
facts  available  on  interest  rate  used  for 
both  credit  expense  and  credit  revenue. 


However,  as  petitioners  correctly  point 
out.  the  interest  rate  used  was  not 
adverse  in  our  calculation  of  imputed 
credit  revenue,  and  thus  we  efiisctively 
only  used  adverse  facts  available  for 
imputed  credit  expense.  For  these  final 
results,  we  have  corrected  this  mistake 
by  using  the  lowest  available  U.S.  dollar 
denominated  interest  rate  submitted  by 
respondents  in  this  review  for  all  of 
Rima's  U.S.  sales  with  imputed  credit 
revenue. 

Comment  3:  Net  Weight  vs.  Gross 
Weight 

Petitioners  argue  that  for  Eletrosilex, 
the  Department  erred  in  the  calculation 
of  U.S.  selling  prices  by  calculating  the 
unit  price  based  on  the  net  weight  of 
contained  silicon  rather  than  the  gross 
weight  of  the  silicon  metal.  They  argue 
that  in  a  constructed  value  (CV)  based 
margin  calculation  the  Department 
should  use  the  gross  weight  of  the 
silicon  metal  to  calculate  the  per-unit 
U.S.  price  because  CV  is  reported  on  a 
gross-weight  basis.  Use  of  the  contained- 
weight  quantities  would,  they  allege, 
distort  the  comparison  of  export  price 
(EP)  and  CV.  The  respondents  did  not 
comment  on  this  issue. 

Department's  Position:  We  disagree 
with  petitioners.  Our  analysis  has  not 
changed  since  our  final  determination 
iruthe  previous  review,  when  petitioners 
raised  the  identical  issue.  See  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Part 
Silicon  Metal  from  Brazil;.  62  FR  1970 
(January  14. 1997)  [Final  Results  of  4th 
Review).  As  in  the  previous  review, 
there  is  no  evidence  on  the  record  to 
support  petitioners'  contention  that  the 
weights  Eletrosilex  reported  for  their 
U.S.  market  sales  differ  from  the  weights 
used  as  the  basis  of  the  CV  calculations 
and  reflect  only  the  weight  of  the 
silicon,  rather  than  the  weight  of  the 
silicon  metal.  Therefore,  there  is  no 
reason  to  change  the  per-unit 
calculations  from  those  in  the 
preliminary  results  of  review. 

n.  Comments  Related  to  COF/CV 

Comment  4:  Understatement  of 
Depreciation  Expense 

Petitioners  argue  that  Rima  reduced 
its  asset  values  for  the  POR  and 
understated  its  current  depreciation 
expense  through  the  use  of  a 
hypothetical  prior-period  accelerated 
depreciation.  Petitioners  note  that  Rima 
admits  that  its  financial  statement  fixed 
asset  values  and  the  asset  values  that  it 
used  to  calculate  its  reported 
depreciation  in  the  worksheets  prepared 
for  this  review  are  difierent.  Petitionere 
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also  note  that  Rima  admits  that 
depreciation  was  not  recognized  in 
fiscal  yean  1987  through  1995. 
Petitioners  assert  that  Rima  tailed  to 
record  virtually  any  depreciation  in  its 
books  or  financial  statements  durins  the 
period  from  1987  through  1995.  and  that 
as  a  result.  Rima's  books  showed  a  large 
depreciable  asset  balance  during  the 
FOR.  Petitionera  argue  that  the 
Department  miist  not  allow  Rima  to 
retroactively  calculate  hypothetical 
depreciation  for  the  years  during  which 
it  recorded  no  depreciation. 

Petitioners  furtner  argue  that  by  using 
an  accelerated  depreciation 
methodology  (j.e.,  a  five-year  useful  life 
for  machinery  and  equipment  and  a  ten- 
year  useful  life  for  installations),  Rima 
shifted  ail  of  the  depredaticm  on  the 
great  majority  of  its  assets  to  yeara  prior 
to  the  POR.  Petitioners  ai]gue  that  by 
shifting  this  expense  to  prior  yeara. 
Rima  rendered  a  large  portion  of  its 
assets  fiilly  depreciated  prior  to  the 
FOR.  thereby  artificially  reducing  its 
depreciable  asset  base  and 
corresponding  FOR  depreciation 
expense. 

Finally,  petitionera  ar^gue  that  the 
method  used  by  the  Department  to 
adjust  Rima's  OBpreciation  expense  in 
the  preliminary  determinaticm  of  this 
segment  of  the  proceeding  is  an 
acceptable  fects  available  approach  to 
correcting  Rima's  understatcKl 
depreciation  in  view  of  Rima's  failure  to 
report  the  amount  of  depreciation  it 
actually  incurred.  Petitioners,  however, 
argue  that  the  proper  method  of 
correcting  this  shift  to  prior  years  is  to 
disregard  the  hypothetical  depreciation 
calculation  and  calculate  the  proper 
annual  amoimt  of  depreciation  using  the 
normal  20  year  useful  life  for  machinery 
and  equipment  and  installations  imder 
BraziUan  GAAP.  Petitionera  argue  that 
the  actual  life  of  a  silicon  metal  furnace 
is  at  least  20  years  and  often 
significantly  longer.  Petitioners  argue 
that  it  is  the  Etepartment's  established 
practice  to  reject  accelerated 
depreciation  of  assets  where  such 
depreciation  fails  to  allocate  costs  of  the 
asset  over  the  life  of  the  asset,  citing 
Final  Determination  of  Sales  at  LTFV; 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  From  the  Republic  of  Korea,  56 
FR  15467. 15479  (March  23. 1993) 
{"DRAMsfrom  Korea")  and  Fjna7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway,  56  FR  7661  (Feb. 
25, 1991)  ("Salmon  from  Norway"). 
Petitionera  argue  that  in  other 
proceedings  regarding  this  company,  th^ 
Department  also  has  rejected  the 
reporting  of  lower  depreciation  during  a 


review  period  based  on  prior  period 
accelerated  depreciation.  Petitionere 
argue  that  in  Final  Determination  of 
Scdes  at  Less  Than  Fair  Value: 
Ferrosilicon  From  Brazil.  59  FR  732.  738 
(January  6. 1994)  ("LTFV  Ferrosilicon 
from  Brnzir'),  the  Department  instructed 
CBCC  to  recalculate  its  depreciation  and 
instructed  it  not  to  use  accelerated 
depreciation. 

Petitionere  argue  that  in  the  preceding 
(1994-95)  review  in  this  proceeding,  the 
Department  rejected  Rima's  argument 
that  the  Department  should  take  into 
account  hypothetical,  prior  yeara 
depreciation,  not  recognized  in  Rima's 
accounting  records  and  financial 
statements.  Petitionera  argue  that  in  that 
review,  the  Department  rejected  Rima's 
argiunent  that  the  estimated 
depreciation  based  on  the  financial 
statement  fixed  asset  values  were 
overstated  because  Rima's  auditore  did 
not  consider  whether  Rima's  assets  had 
been  fiilly  depreciated.  Petitioners  argue 
that  the  Department  is  presented  with 
essentially  the  same  situation  in  this 
review. 

Rima  and  GE  argue  the  Department 
assumed  wrongly  that  Rima  did  not 
account  for  certain  assets  in  its 
depreciation  calculation.  Rima  and  GE 
argue  that,  in  the  Department's  attempt 
to  reconcile  the  asset  values  on  the 
depreciation  schedules  to  the  financial 
statements,  the  Department  was  using 
data  representing  different  asset  values. 
Rima  and  GE  argue  that  the  total  asset 
value  that  the  Diepartment  thought  it 
was  calculating  represents  merely  the 
imindexed  value  of  assets  that  became 
fully  depreciated  during  1995.  plus  the 
value  of  the  remaining  assets  to  be 
depreciated  during  1995.  Rima  and  GE 
argue  that  the  asset  values  on  the 
worksheets  reconcile  to  the  financial 
statements  if  the  value  of  the  assets 
which  have  been  fiilly  depreciated  since 
1987  are  indexed  for  inflation  and  then 
are  added  to  the  opening  value  of  the 
remaining  assets  to  be  depreciated. 

Rima  and  GE  argue  that  its 
depreciation  worksheets  technically 
overstate  depreciation  expense,  since  it 
assumed  that  all  assets  purchased  prior 
to  1986  were  purchased  in  1986,  and 
that  many  of  these  assets  would  have 
become  hilly  depreciated  earlier  than 
shown  in  the  schedule.  Rima  and  GE 
argue  that  the  Department  noted  in  its 
verification  report  that  the  depreciation 
schedules  no  longer  directly  tie  to  the 
financial  statements  when  the  assets 
began  becoming  fully  depreciated. 

Rima  and  GE  argue  that  the 
Departm«it  was  correct  in  agreeing  that 
a  five-year  depreciation  period 
employed  by  Rima  is  appropriate  and  in 
accordance  with  both  Brazilian  and  U.S. 


GAAP.  Rima  points  out  petitionere'  only 
support  for  their  alignment  that  a  five- 
year  useful  life  is  not  acceptable  under 
Brazilian  GAAP  are  assertions  supplied 
by  Eletrosilex  and  CBCC  and  do  not 
constitute  GAAP.  Moreover,  Rima 
argues  that  as  the  Department  noted  in 
its  verification  report,  Rima's 
independent  auditor  indicated  that 
Rima's  new  methodology  for  nalmUring 
depreciation  is  fully  consistent  with 
Brazilian  GAAP,  and  accurately  reflects 
actual  depreciation  costs.  Rima  ai^es 
that  Brazilian  laws  and  regulations 
establish  ten  yeare  as  the  normal  useful 
hfe  for  machinery  and  equipment  used 
during  a  standard  eight-hour  shift,  but 
also  aUow  for  shorter  useful  Uves  if  the 
assets  are  used  during  three  eight-hour 
shifts  in  24-houn  as  they  are  at  Rima. 

Rima  argues  that  in  DRAMsfrom 
Korea,  the  Department  rejected  the 
depreciation  methodology  employed  by 
the  respondent,  not  because  that 
methodology  utilized  too  short  a 
depreciation  period,  but  rather  because 
the  respondent  switched  from  a  double 
declining  to  a  straight  line  depreciation 
methodology  without  appropriately 
adjusting  the  net  asset  v^ues  being 
depreciated.  Rima  argues  that 
petitionere'  reliance  on  Salmon  from 
Norway  is  also  unfounded.  Rima  argues 
that  in  Salmon  from  Norway,  the 
Department  relied  upon  ordinary 
depreciation  expense  reported  in  the 
respondent's  financial  statements 
instead  of  the  accelerated  depreciation 
amounts  used  for  tax  purposes  and 
reported  as  a  separate  non-operating 
expense  on  the  company's  financial 
statements.  Finally,  Rima  argues  that  the 
Department  has  accepted  accelerated 
depreciation  expense.  Rima  argues  that 
in  the  Final  Results  of  the  Antidumping 
Duty  Administrative  Review  of 
Ferrosilicon  from  Brazil  for  1995-1996. 
62  FR  43504.  43510  (August  14. 1997) 
(Ferrosilicon  from  Brazil),  the 
Department  disagreed  with  petitionere 
that  Minasligas'  depreciation 
calculation  was  unacceptable  because  it 
is  based  on  accelerated  depreciation  and 
found  it  consistent  with  BraziUan  GAAP 
and  that  it  did  not  distort  actual  costs. 

Department's  Position:  We  agree  with 
Rima.  in  part.  In  the  preliminary  results, 
we  incorrecUy  foimd  that  the  tc^  fixed 
assets  on  Rima's  depreciation  schedules 
did  not  reconcile  to  the  financial 
statements.  Rima  demonstrated  that  the 
monetarily  corrected  costs  of  its  assets 
contained  in  the  depreciation 
worksheets  reconciled  to  its  financial 
statements.  Rima  also  demonstrated  the 
worksheets  calculated  depreciation  on 
the  monetarily  corrected  costs  using  a 
straight  line  method  over  Rima's  useful 
Ufe  of  the  assets.  Additionally,  Rima 
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demonstrated  that  the  depredation 
expense  shown  on  the  worksheets 
reconciled  to  the  depreciation  expense 
reported  in  the  audit  opinion  of  its 
financial  statements.  See  Memorandum 
from  Theresa  L  Caherty  to  the  File, 
dated  January  14. 1998. 

We  disagree  with  petitioners  that 
simply  because  Rima  chose  not  to. 
record  depreciation  and  amortization  in 
its  accounting  records  that  its  prior 
period  depreciation  and  amortization 
were  simply  hypothetical  amounts.  In 
the  audit  opinion  of  Rima's  financial 
statements  for  prior  years,  the  auditors 
declared  the  amount  of  unbooked 
depreciation  and  amortization  expenses. 
In  fact,  in  prior  segments  of  this 
proceeding  (i.e..  the  1992-1993  and  the 
1994-1995  administrative  reviews) 
when  the  Department  did  not  resort  to 
total  facts  available  (or  total  best 
information  available),  we  included  in 
Rima's  COP  and  CV  the  depreciation 
expense  which  the  auditors  stated  in 
Rima's  audit  opinion.  Because  the 
amount  of  depreciation  expense  stated 
in  the  audit  opinion  is  supported  by 
Rima's  depreciation  worksheets,  which 
in  turn  support  the  depreciation 
expense  included  in  the  submitted  CX)P 
and  CV.  Rima's  reported  depreciation 
expense  does  not  distort  the  reported 
COP  and  CV.  Our  use  of  Rima's 
financial  statement  depreciation 
expense  is  consistent  with  Salmon  from 
Norway,  where  we  relied  on  the 
depreciation  expense  reported  in  the 
financial  statements. 

We  disagree  with  petitioners  and 
Rima  that  useful  lives  of  assets  in  a 
particular  country  are  dictated  by 
GAAP.  GAAP  does  not  simply  provide 
tables  which  indicate  what  the  useful 
Ufa  for  a  particular  asset  should  be; 
rather,  it  specifies  that  the  cost  of  an 
asset  should  be  systematically 
depreciated  over  the  estimatcid  useful 
life  of  the  asset.  The  estimated  useful 
life  of  an  asset  should  be  determined  by 
consideration  of  such  factors  as  legal 
life,  the  effects  of  obsolescence,  and 
other  economic  factors.  In  this  case. 
Rima's  audit  opinion  states  that  the 
financial  statements  were  presented  in 
accordance  with  GAAP  except  that 
Rima  did  not  record  depreciation  and 
amortization  expenses  of  R$3.264.000. 
This  amount  of  depreciation  and 
amortization  was  calculated  using 
Rima's  estimated  useful  life  of  five  years 
for  machinery  and  equipment.  We  agree 
with  Rima  that  in  1995-1996 
Ferrosilicon,  we  accepted  accelerated 
depreciation  expense  based  on  amounts 
recorded  in  the  financial  statements 
because  they  were  calculated  in 
accordance  with  Brazilian  GAAP  and 
they  did  not  distort  actual  costs. 


As  explained  above,  in  prior  segments 
of  this  proceeding,  we  included  in 
Rima's  COP  and  CV  depreciation 
expense  that  the  auditors  identified  in 
their  audit  opinion  and  which  was 
calculated  using  Rima's  estimated 
useful  life  of  five  years  for  machinery 
and  equipment.  If  we  were  to  follow 
petitioners'  request  and  recalculate 
Rima's  depreciation  expense  using  a  20- 
year  useful  life  for  macninery  and 
equipment,  we  would  double  count 
depreciation  and  amortization  costs 
which  we  captured  in  the  prior 
segments  of  tnis  proceeding. 

Comment  5:  Error  in  Department's 
Depreciation  Adjustment 

Petitioners  argue  that  the  Department 
properly  recognized  the  need  to  make  a 
significant  adjustment  to  Rima's 
depreciation  expense,  but  in  making  the 
adjustment  it  understated  the  amount. 
Petitioners  argue  that  the  Department 
based  its  adjustment  on  the  oiRerence 
between  the  asset  value  on  Rima's 
financial  statement  and  the  December 
1996  asset  values  in  Rima's  hypothetical 
calculation.  Petitioners  argue  that  the 
Department  should  have  used  the 
December  1995  asset  values  in  Rima's 
hypothetical  calculation. 

Rima  argues  that  petitioners 
fundamentally  misstate  the  basis  of  the 
Department's  adjustment.  Rima  argues 
that  petitioners  incorrectly  suggest  that 
the  Department  understated  the  gap 
between  the  1995  asset  values  contained 
in  Rima's  depreciation  worksheets  and 
the  1995  asset  values  contained  in  the 
company's  1996  financial  statements  by 
basing  its  adjustment  on  the  difference 
between  Rima's  financial  statement 
fixed  asset  values  and  the  beginning 
1995  asset  values  in  the  worksheets. 
Rima  argues  that  it  is  apparent  from  the 
record  evidence  that  the  Department  in 
fact  grossly  overstated  the  gap  between 
the  1995  asset  values  contained  in 
Rima's  depreciation  worksheets  and  the 
1995  assets  values  contained  in  the 
company's  1996  financial  statement. 

Rima  argues  that  petitioners'  claim 
that  the  Department  employed  a 
beginning-of-period  amount  instead  of 
an  end  of  period  amount  is  off-base  and 
misleading.  Rima  argues  that  the 
Department  needed  to  employ  neither  a 
beginning  nor  ending  period,  but  rather 
an  amount  which  took  account  of  the 
entire  acquisition  cost  of  each  asset. 
Rima  argues  that  petitioners'  claim  is 
falsely  based  upon  a  supposition  that 
Rima  had  been  depreciating  its  assets 
each  year  and  reporting  the  un- 
depreciated amount  at  the  end  of  each 
year  in  its  financial  statements. 

Department's  Position:  We  agree  with 
Rima.  As  we  explained  in  Comment  2 


above,  in  the  preliminary  results  we 
incorrectly  found  that  the  total  fixed 
assets  on  Rima's  depreciation  schedules 
did  not  reconcile  to  the  financial 
statements.  Rima  demonstrated  that  the 
mraietarily  corrected  costs  of  its  assets 
contained  in  the  depreciation 
worksheets  reconciled  to  its  financial 
statements.  Rima  also  demcmstrated  the 
worksheets  calculated  depreciation  on 
the  monetarily  corrected  costs  using  a 
straight  line  method  over  Rima's  useful 
life  of  the  assets.  Additionally.  Rima 
demonstrated  that  the  depreciation 
expense  shown  on  the  worksheets 
reconciled  to  the  depreciation  expense 
reported  in  the  audit  opinion  of  its 
financial  statements.  See  Memorandum 
from  Theresa  L  Caherty  to  the  File, 
dated  January  14, 1998.  Therefore,  there 
are  no  assets  on  the  financial  statements 
for  which  RIMA  did  not  report 
depreciation  expense. 

Comment  6:  Monetary  Variation  in 
Financial  Expenses 

Petitioners  state  that  the  Department 
erred  in  the  calculation  of  Rima's 
financial  expenses  by  not  including  the 
category  of  "monetary  variations  of 
liabilities",  which  is  listed  on  Rima's 
income  statement,  in  the  calculation  of 
interest  expense.  Petitioners  assert  that 
"monetary  variation"  should  be 
included  in  "net  financial"  expenses 
because  this  category  represents  the 
porticHi  of  interest  expense  paid  to  the 
lender  to  compensate  it  for  inflation, 
and  as  such  constitutes  part  of  Rima's 
financial  expenses.  Citing  to  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  From  Mexico:,  58 
FR  47.256  (September  8.  1993)  (Cement 
From  Mexico),  petitioners  assert  that  it 
is  the  Department's  practice  to  include 
monetary  variation  of  liabilities  in  the 
calculation  of  financial  expenses  in  non- 
hyperinflationary  economy  cases  such 
as  this  one.  Petitioners  also  cite  to 
Notice  of  Final  Redetermination  of 
Remand  in  Ferrosilicon  from  Brazil. 
(January  16. 1996)  (Remand  in 
Ferrosilicon  from  Brazil),  stating  that  in 
'  the  original  investigation,  monetary 
variation  was  included  in  the  financial 
expense  line  item  on  Minasligas' 
financial  statements.  [See  petitioners' 
Case  Brief  at  39). 

Respondents  state  that  petitioners  are 
incorrect,  and  that  the  "monetary 
variation"  category  on  Rima's  income 
statement  does  not  contain  any  financial 
expenses  incurred  by  the  company 
during  the  POR  and  so  should  be 
ignored  by  the  Department  for  the 
purpose  of  calculating  Rima's  COP  and 
CV  amounts.  Rima  states  that  the 
"monetary  variation"  category  relates 
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exclusively  to  changes  in  the  bee  values 
of  the  compan]r's  outstanding  monetary 
liabilities,  and  so  does  not  include  any 
portion  of  Rima's  interest  expense. 
Rather,  it  isolates  what  is  used  to  - 
calculate  the  total  amount  in  the  "net 
financial"  account.  As  such,  it 
represents  the  amount  by  which  the  face 
value  of  Rima's  loans  increase  from 
year-to-year  as  a  result  of  inflation  and 
is  not,  in  and  of  itself,  an  interest 
expense  inoirred  by  the  company. 

Rima  responds  to  petiti<Hier8'  claim 
regarding  Remand  in  Ferrosilicon  from 
Brazil,  stating  that,  while  it  is  true  that 
"monetary  variation"  was  included  in 
the  "net  financial"  expense  line  item, 
the  Department  did  not  find  that  the 
"monetary  variation"  included  interest 
expense.  Rather,  the  Department  found 
that  the  interest  expense  account  on  the 
financial  statement  included  two 
comp<Hients  orinterest  expense, 
including  a  component  to  compensate 
the  lender  for  a  loss  of  purchasing 
power.  Rima  asserts  that  similarly,  the 
"net  finandal"  expense  on  Rima's 
financial  statement  includes  both  a  real 
interest  component  and  an  inflation 
component  to  compensate  the  lender  for 
the  continuing  loss  of  purchasing  power 
due  to  inflation. 

Rima  dted  a  Brazilian  accounting 
manual  which  contained  an  explanation 
of  provision  26.3.2(a)  of  Brazilian  GAAP 
(Rima  notes  that  petitioners  dted  to  this 
manual  in  their  submission  of  July  23, 
1997,  attesting  to  this  manual's  standing 
as  an  authoritative  guide).  This 
explanation  states  in  part ".  .  -:  only 
interests  are  included  as  finandal 
expenses  (or  revenue),  but  not  the 
monetary  correction  or  exchange 
variation  of  the  loans  which  are 
recorded  separately  under  Monetary 
Correction."  [See  Respondent's  Case 
Brief  at  23  and  Attachment  C.)  Rima 
concludes  that  this  provides  evidence 
that  the  "monetary  variation"  category 
on  its  income  statements  does  not 
contain  any  interest  expense,  but  rather 
represents  the  amount  by  which  the 
prindpal  was  increased  to  adjust  for 
inflation.  Finally,  Rima  states  that 
petitionere'  dte  to  Mexican  Cement  is 
not  appropriate,  because  that  case  did 
not  involve  the  indexing  of  loan 
prindpal,  and  did  not  involve  the  use 
of  ciurent  costs  of  production. 

Department's  Position:  We  agree  with 
respondents,  in  part.  Brazilian  GAAP 
requires  that  the  restatement  of 
liabilities  be  shown  in  the  category 
"monetary  variation"  on  a  company's 
income  statement  (see  World 
Accounting,  Vol.  1,  Matthew  Bender, 
1997,  pp.  BRA-7).  The  restatement  of 
the  liability  in  the  company's  finandal 
statement  represents  the  increase  in  the 


prindpal  amount  of  the  loan  due  to  the 
application  of  the  inflation  index.  It 
does  not  represent  the  interest  on  the 
restatement,  as  claimed  by  petitioners. 
Furthermore,  Rima's  trial  balance  for 
Decemb^,  1995  (Exhibit  C-3  of  the 
Department's  vnification  report), 
contains  the  selected  account  detail  for 
Rima's  income  statement.  From  this 
detail,  we  were  able  to  identify  the  trial 
balamx  accounts  for  "monetary 
variation  in  liabilities"  for  each  Rima 
company,  and  tie  the  total  to  Rima's 
income  statement.  We  also  identified 
the  histcmc  value  of  liabilities  and  the 
interest  on  the  monetary  variation  of 
liabilities  accounts  in  the  "net 
finandal"  account  detail. 

However,  we  noted  that  the 
"monetary  variation"  accounts  on 
Rima's  trial  balance  ccHitain  a  sub- 
account called  "foreign  exchange  gains/ 
losses"  (i.e.,  gains  and  losses  realized 
due  to  currency  exchange)  for  each 
company.  These  sub-accounts  represent 
finandal  expenses.  Therefore,  because 
these  sub-accounts  represent  interest 
expense,  the  Department  has  subtracted 
the  total  amounts  of  these  sub-accounts 
fitjm  the  "monetary  variation"  category 
on  Rima's  income  statement  and  has 
added  them  to  "net  financial"  expenses 
category.  The  Department's  position  is 
that,  after  making  the  correction  noted 
in  the  preceding  sentence,  Rima's 
income  statement  line  item  "monetary 
variation  in  liabilities"  contains  no 
interest  expense,  and  consequently 
should  not  be  added  to  Rima's  finandal 
expenses. 

Comment  7:  Double  Counting  of 
Monetary  Correction  and  Deferred 
Financial  Expense  Amortization 

Petitioners  argue  that  the  Department 
properly  rejected  Rima's  reported 
amortization  of  deferred  financial 
expenses  because  Rima  did  not 
recognize  amortization  of  deferred 
expenses  6t>m  the  1987-95  period  in  its 
accounting  records  or  finandal 
statements.  Petitioners  argue  that  Rima's 
reported  amortization  of  deferred 
expenses  is  infected  with  virtually  all  of 
the  same  defects  as  its  reported 
depredation.  Petitioners  note  that  Rima 
did  not  recognize  amortization  of 
deferred  expenses  from  1987-1995  in  its 
accoimting  records  or  finandal 
statements.  Petitioners  argue  that  Rima's 
attempts  to  shift  amortization  to  prior 
years  by  calculating  a  hypothetical 
amortization  during  the  years  1987-95. 

Petitioners  also  argue  that  Rima's 
hypothetical  amortization  furthers 
distorts  the  current  amortization  by 
relying  on  a  highly  accelerated  rate. 
Furthermore,  petitioners  argue  that  the 
highly  accelerated  rate  is  improper 


because  the  deferred  assets  relate  to 
expenses  that  benefit  Rima's  production 
over  a  much  longer  period  than  five 
years. 

Petitioners  ar^gue  that  Rima  is  wrong 
that  the  Department  assigned  the  full 
value  of  the  Rima  group  amortization  to 
the  subject  merchandise.  Petitioners 
argue  that  by  including  the  amortization 
in  Rima's  company-wide  financial  and 
G&A  expense  ratios  and  applying  those 
ratios  to  COM,  the  Department  allocated 
a  proportionate  share  of  the 
amortization  to  the  subject  merchandise. 

Rima  and  GE  argue  that  the 
Department  incorrectly  assumed  that 
the  monetary  correction  of  certain 
deferred  finandal  expenses  were  not 
accounted  for  in  1995.  Rima  argues  that 
these  deferred  'finandal  expenses  are 
indexed  each  year  to  account  for 
inflation  and  are  then  amortized.  Rima 
argues  that  it  included  in  the  reported 
costs  both  the  monetary  correction  on 
the  deferred  finandal  expenses  and  the 
assodated  accumulated  amortization. 

Rima  also  argues  that  the  corred 
ciirrent  period  amortization  expense 
was  included  in  the  reported  costs. 
Rima  argues  that  the  submissions  and 
verification  exhibits  on  the  record  in 
this  proceeding  document  that  it 
properly  calculated  and  reported  the 
monetary  correction  and  amortization 
assodated  with  deferred  expense.  Rima 
argues  that  accordingly,  the 
Department's  adjustments  to  interest 
expenses  to  apply  these  deferrals  to  the 
current  year  is  incorrect. 

Finally,  Rima  argues  that  even  if  the 
Department  was  correct  that  these  costs 
were  not  accounted  for  pro]}erly.  it 
erroneously  applied  to  1995  the  total 
amount  of  deferred  expenses,  as  if  they 
all  related  to  silicon  metal.  Rima  argues 
that  the  assets  of  Varzea  da  Palma  in 
which  silicon  metal  is  produced  are 
much  smaller  than  those  of  Bocaiuva, 
which  produces  non-subjed 
merchandise. 

Department's  Position:  We  agree  with 
Rima,  in  part.  We  agree  with  Rima  that 
we  erred  by  including  in  the  COP  and 
CV  the  full  amount  of  the  1995 
monetary  correction  to  restated  deferred 
financial  expenses.  While  Rima  did  not 
record  amortization  expense  in  their 
books,  Rima's  qualified  audit  opinion 
stated  the  amount  of  depredation  and 
amortization  which  it  did  not  include  in 
the  finandal  statements  for  the  year. 
Even  though  Rima  did  not  record  the 
stated  amortizati(»  in  its  books,  Rima 
included  it  in  its  reported  COP  and  CV. 
As  with  Rima's  depredation  expense, 
in  prior  segments  of  this  proceeding, 
when  the  Department  did  not  resort  to 
total  facts  available  (or  total  best 
information  available),  we  included  in 
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Rima's  CX)P  and  CV  the  amortization 
expense  which  the  auditors  stated  in 
Rima's  audit  opinion.  (See,  1992-1993 
Silicon  Metal  and  1994-1995  Silicon 
Metal).  Because  the  amount  of 
amortization  expense  stated  in  the  audit 
opinion  is  supported  by  Rima's 
worksheets,  which  in  turn  support  the 
amortization  expense  included  in  the 
submitted  COP  and  CV,  Rima's  reported 
amortization  expense  does  not  distort 
the  reported  COP  and  CV.  If  we  were  to 
follow  petitioners  request  and 
recalculate  Rima's  amortization  expense 
using  a  longer  useful  life  for  the 
deferred  assets,  we  would  double  count 
amortization  costs  which  we  captured 
in  the  prior  segments  of  this  proceeding. 

After  fiorther  analysis,  we  agree  that 
Rima  included  in  its  submitted  COP  and 
CV  amortization  expense  of  the 
monetarily  corrected  deferred  financial 
expenses.  However,  we  noted  that  Rima 
only  included  in  the  submitted  costs 
amortization  for  the  deferred  financial 
expenses  which  it  identified  as  related 
to  silicon  metal  production.  It  is  the 
Departments'  practice  to  calculate 
financial  expenses  based  on  the  results 
of  the  entire  consolidated  entity. 
Additionally,  Rima  included  its 
amortization  of  deferred  financial 
expenses  in  the  reported  cost  of 
manufacturing.  For  these  final  results 
we  recalculated  Rima's  financial 
expenses.  We  calculated  Rima's  average 
financial  expense  for  1995  and  1996.  We 
included  Rima's  average  net  financial 
expenses  from  its  1995  and  1996 
financial  statements,  amortization  of  the 
total  deferred  financial  expenses,  and 
the  exchange  losses  recorded  on  the 
financial  statements  in  the  line  item 
monetary  variation  on  liabilities.  We 
allocated  Rima's  total  financial  expense 
over  its  total  cost  of  sales.  Because  we 
included  Rima's  amortization  of 
deferred  expenses  in  the  calculation  of 
financial  expenses,  we  excluded  that 
same  amount  from  Rima's  cost  of 
manufacturing. 

Comment  8:  Use  of  Rima's  95-96 
Financial  Statements  to  Calculate 
Financial  Expense 

Petitioners  argue  that  the  Department 
correctly  calculated  Rima's  financial 
expense  on  its  1995  financial  statements 
because  Rima  o^Mt  its  financial 
expense  with  financial  income,  and  it 
was  not  clear  that  this  financial  income 
was  attributable  only  to  short-term 
interest  income  (the  only  offset  allowed 
by  the  Department),  and  the  Department 
found  that  the  record  contained  the 
amount  of  financial  income  to  "undo" 
the  oCbet  for  1995  only.  Petitioners 
argue  that  Rima's  assertion  that  it  did 
not  have  long-term  interest  bearing 


assets  is  false.  Petitioners  assert  that 
GE's  argument  also  conveniently 
overlooks  the  fact  that  the  Department 
specifically  found  that  Rima  had 
financial  income  in  1995.  which 
presumably  resulted  fit>m  investments 
that  Rima  officials  claimed  did  not  exist. 

Rima  and  GE  argue  that  the 
Department  should  calculate  Rima's 
financial  expense  rate  utilizing  the  net 
financial  expenses  fiom  both  Rima's 

1995  and  1996  financial  statements 
because  the  Department  found  that 
Rima  had  financial  income  in  1995. 

Department's  Position:  We  agree  with 
Rima.  As  discussed  in  Comment  7 
above,  we  recalculated  Rima's  financial 
expense  using  its  1995  and  1996  data. 
We  did  this  because,  upon  further 
examination  of  Rima's  interest  expense 
data  in  Exhibit  C-3  and  Rima's  1995 
and  1996  balance  sheets,  we  were  able 
to  determine  that  Rima  earned  only 
short-term  interest  income.  Therefore, 
we  included  Rima's  average  net 
financial  expenses  fit)m  its  1995  and 

1996  financial  statements,  amortization 
of  the  total  deferred  financial  expenses, 
and  the  exchange  losses  recorded  on  the 
financial  statements  in  the  line  item 
monetary  variation  on  liabilities.  We 
allocated  Rima's  total  financial  expense 
over  its  total  cost  of  sales  for  1995  and 
1996.  Because  we  included  Rima's 
amortization  of  deferred  expenses  in  the 
calculation  of  financial  expenses,  we 
excluded  that  same  amount  from  Rima's 
cost  of  manufacturing. 

Comment  9:  Double  Counting  of 
Deferred  Non-Financial  Expense 
Amortization 

Petitioners  ai^e  that  the  Department 
properly  reiected  Rima's  reported 
amortization  of  defisrred  non-financial 
expenses  because  Rima  did  not 
recognize  amortization  of  deferred 
expenses  from  the  1987-95  period  in  its 
accounting  records  or  financial 
statements.  Petitioners  argue  that  Rima's 
reported  amortization  of  deferred 
expenses  is  infected  with  virtually  all  of 
the  same  defects  as  its  reported 
depreciation.  Petitioners  note  that  Rima 
did  not  recognize  amortization  of 
deferred  expenses  from  1987-1995  in  its 
accounting  records  or  financial 
statements. 

Petitioners  also  argue  that  Rima's 
hypothetical  amortization  further 
distorts  the  current  amortization  by 
relying  on  a  highly  accelerated  rate. 
Furthermore,  petitioners  argue  that  the 
highly  accelerated  rate  is  improper 
because  the  deferred  assets  relate  to 
expenses  that  benefit  Rima's  production 
over  a  much  longer  period  than  five 
years. 


Rima  argues  that  the  Department 
douUe  coimted  the  amortization 
expense  on  certain  defierred  non- 
financial  expenses.  Rima  argues  that  it 
included  in  the  reported  costs  both  the 
monetary  correction  on  the  deferred 
non-financial  expenses  and  the 
associated  accumulated  depreciation 
account  Rima  also  argues  that  the 
correct  current  period  amortization 
expense  was  included  in  the  reported 
costs.  Rima  argues  that  the  submissions 
and  verification  exhibits  on  the  record 
in  this  proceeding  document  that  it 
properly  calculated  and  reported  the 
monetary  correction  and  depredaticm 
expense  associated  with  deterred  non- 
financial  expenses. 

Department's  Position:  We  agree  with 
Riiha.  As  we  explained  in  Comment  5 
above,  in  the  preliminary  results  we 
incorrectly  found  that  Rioaa  did  not 
report  amortization  expenses  for  its 
deferred  asset  accounts.  Rima 
demonstrated  that  the  monetarily 
corrected  deferred  expenses  were 
included  in  amortization  worksheets 
and  the  reported  COP  and  CV. 

Comment  10:  Slag  Revenue 

CBCC  states  that  the  quantity 
produced  figure  it  used  to  calculate  its 
reported  COP  on  a  per-ton  basis 
excluded  the  quantity  of  slag  generated 
during  production.  As  a  result,  CBCC 
states,  its  reported  COP  was  net  of  slag. 
However.  CBCC  argues,  because  this  by- 
product is  sold  from  time  to  time,  and 
because  it  provided  a  figure  for  the 
revenue  generated  from  its  sales  of  slag 
in  exhibit  14  of  its  December  30. 1996 
submission,  the  revenue  generated  by 
such  sales  should  be  deducted  bom 
COP.  CBCC  asserts  that  not  only  is  this 
in  accordance  with  the  Department's 
practice,  but  the  Department  made  the 
identical  adjustment  for  another 
Brazilian  producer  in  its  preliminary 
results.  The  petitionera  did  not 
comment  on  this  issue. 

Department's  Position:  We  agree  with 
CBCC  and  for  these  final  results  have 
made  an  adjustment  to  its  reported  COP 
to  account  for  the  revenue  generated  by 
its  sales  of  slag.  For  a  detailed 
description  of  this  adjustment  pleaae  see 
the  Department's  final  results  analjrsis 
memorandum  for  CBCC. 

Comment  11:  Depreciation  on  Dust 
Removal  System 

Petitioners  aivue  that  Minasligas 
underreported  depreciation  by  not 
reporting  depreciation  for  the  dust 
removal  system  that  is  under  the  same 
sub-account  as  the  new  furnace  in 
Minasligas's  asset  ledger,  reported  in 
Minasligas's  cost-deficimcy 
questioimaire  response  at  exhibit  6 
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(March  15, 1997).  Petitionera  contend 
that  the  dust  removal  system  should 
have  been  depreciated  together  with  all 
other  assets  related  to  the  new  furnace 
and  conclude  that,  for  the  final  results, 
the  Department  should  add  the 
depreciation  for  this  asset  to  Minasligas' 
reported  depreciation  and  recalculate 
Minasligas'  CCH*  and  CV  accordingly. 

Minasligas  argues  that  depreciation 
was  not  underatated  for  the  dust 
removal  system,  since  this  asset  was  (a) 
non-related  to  the  production  of  silicon 
metal,  (b)  designed  to  produce  micro 
silica — a  by-product  of  silicon  metal 
with  a  separate  cost  center,  and  (c)  non- 
operative  during  the  POR.  Minasligas 
concludes  that  even  if  the  dust  removal 
system  had  been  in  operation  during  the 
POR,  the  depreciation  expense  would  be 
entirely  allocated  to  micro  silica  and  not 
to  silicon  metal  in  Minasligas'  financial 
accounting  sjrstem. 

Department's  Position:  We  agree  with 
petitionera.  With  respect  to  Minasligas' 
claim  on  the  operational  status  of  the 
dust  removal  system,  the  Department 
finds  no  evidence  on  the  record 
demonstrating  that  the  dust  removal 
system  was  not  in  simultaneous  ^ 
operation  with  the  new  furnace  during 
the  POR.  It  is  Department's  long- 
standing practice  to  depreciate  all  assets 
which  have  been  placed  into  service 
and  are  related  to  the  production  of 
subject  merchandise.  Because  the  dust 
removal  system  is  attached  to  the  new 
furnace,  which  was  in  operation  during 
the  POR,  and  because  Minasligas'  own 
books  treat  the  dust  removal  system  as 
part  of  that  new  furnace,  in  these  final 
results  of  the  review,  the  Department 
has  rejected  Minasligas'  claim  and 
allocated  the  depreciation  expense  of 
the  value  of  the  dust  removal  system  to 
silicon  metal  production. 

Cormnent  12:  Weight-Averaging  COP 
Data 

Petitionera  contend  that  the 
Department  should  use  a  weighted 
average  COM  for  the  POR  using  Exhibit 
5  of  Minasligas'  March  5. 1997  cost 
deficiency  response  as  verified  during 
the  company  Verification.  Minasligas 
stated  that  OOP  data  submitted  to  the 
Department  in  its  submission  of  March 
5, 1997,  was  inadvertently  calculated  by 
means  of  simple  averaging  as  opposed 
to  weight-averaging,  which  is  the 
Department's  standard  methodology. 

Department's  Position:  We  agree  with 
petitionera  that  final  margin 
calculations  should  be  based  on  the 
weight  averaged  CC^  data  and  we 
corrected  this  in  these  final  results  of 
the  review.  For  a  detailed  discussion  on 
the  performed  calculation  please  see 


Department's  final  analysis  calculation 
memorandum  for  Minasligas. 

Comment  13:  Slag  Offset 

Minasligas  argues  that  the  ofiEset  the 
Department  intended  to  make  to  COP 
for  Minasligas'  sales  of  slag  was  not 
properly  calculated.  Minasligas  asserts 
that,  due  to  a  programming  error,  the 
slag  offset,  which  Minasligas  reported  as 
a  negative  number,  was  incorrectly 
added  rather  than  subtracted  fit>m  the 
Department's  calculations.  Petitionera 
did  not  comment  on  this  issue. 

Department's  Position:  We  agree  v^th 
Minasligas.  In  these  final  results  of 
review,  we  have  rectified  the  problem 
by  subtracting  the  absolute  value  of  the 
slag  offset,  reported  as  a  negative 
number,  fix)m  COP  in  the  mai^ 
calculations. 

Comment  14:  Financial  Expense  Ratio 

Petitionera  state  that  in  the 
preliminary  results  the  Department 
calculated  CBCC's  financial  expenses  by 
multiplying  cost  of  manufacturing  by  a 
financial  expense  ratio  which  the 
Department  derived  from  the 
consolidated  financial  statements  of 
Solvay  ft  Cie,  CBCC's  Belgian  parent. 
Petitioners  assert  that,  because  the  use 
of  this  ratio  significantiy  underatates  the 
financial  expenses  incurred  by  CBCC, 
produces  distorted  results,  is  contrary  to 
law,  and  is  inconsistent  with  past 
Departmental  practice,  for  the  final 
results  the  Department  should  calculate 
CBCC's  financial  expenses  using  a  ratio 
derived  from  CBCC's  own  financial 
statements. 

Petitionera  contend  that,  while  the 
Department  normally  bases  the  financial 
expense  ratio  on  a  parent  company's 
consolidated  financial  expenses  because 
the  group's  parent,  due  to  its  influential 
ownerafaip.  has  the  power  to  determine 
the  capital  structure  of  each  member 
within  the  group,  in  accordance  with 
section  773(f)  of  the  Act,  the  Department 
must  also  ensure  that  the  costs  it 
calculates  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  subject  merchandise.  In  this  case, 
petitionera  argue,  when  comparing  the 
1995  financial  statements  of  CBCC  and 
Solvay  ft  Cie,  it  is  clear  that  the 
Department's  use  of  Solvay  ft  Cie's 
financial  expense  ratio  results  in  a  large 
understatement  of  the  financial 
expenses  actually  incurred  by  CBCC  in 
the  production  and  sale  of  subject 
merchandise  and  could  result  in  the 
shifting  of  debt  bom  the  parent  to  the 
subsidiary  for  the  purpose  of  reducing 
the  financial  expense  ratio. 

Furthermore,  petitionera  assert  that 
not  only  did  CBCC  account  for  less  than 
2  percent  of  Solvay  ft  Cie's  consolidated 


net  worth  in  1995,  but  because  the 
group  consists  of  nimierous  subsidiaries 
and  affiliated  parent  companies  in  the 
automotive,  chemical,  pharmaceutical, 
plastic,  shipping,  and  related  industries, 
virtually  all  of  Solvay  &  Cie's  financial 
expenses  and  cost  of  goods  sold  (COGS), 
as  reflected  on  its  1995  consolidated 
financial  statements,  were  incurred  by 
entities  other  than  CBCC  engaged  in 
businesses  completely  unrelated  to  the 
production  and  sale  of  silicon  metal. 

Petitionera  also  contend  that  in  Notice 
of  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Silicon  Metal 
from  Brazil,  59  FR  42806  (August  19, 
1994)  [Final  Results  of  1st  Review)  and 
the  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value 
Ferrosilicon  from  Brazil,  59  FR  732 
{August  6, 1994),  the  Department  did 
not  rely  on  Solvay  &  Cie's  financial 
expense  ratio  to  calculate  CBCC's 
financial  exi}enses,  but  rather  based  the 
ratio  on  Solvay  do  Brazil's,  CBCC's 
direct  parent,  consolidated  financial 
statements. 

Petitioners  further  argue  that,  if  the 
Department  agrees  with  their  position 
and  bases  its  calculation  of  CBCC's 
financial  expense  on  CBCC's  financial 
statements,  the  Department  should  use 
the  total  financial  expense  figure  as 
shovm  on  CBCC's  financial  statement 
and  not  allow  CBCC's  claimed  offeet  for 
interest  income  because  CBCC  failed  to 
demonstrate  that  this  interest  income 
was  derived  bom  short-term 
investments  of  working  capital.  Finally, 
petitionera  assert  that,  if  the  Department 
were  to  reject  their  position  and 
continue  to  calculate  CBCC's  financial 
expense  using  the  ratio  derived  from 
Solvay  ft  Cie's  financial  statements,  the 
Department  should  still  not  allow  an 
offset  for  interest  income  because  there 
is  no  information  on  the  record 
demonstrating  that  the  interest  income 
offsetting  Solvay  &  Cie's  total  financial 
expenses  was  earned  on  short-term 
investments  of  working  capital. 

CBCC  argues  that,  in  accordance  with 
the  Department's  established  practice  as 
applied  in  Final  Results  of  4th  Review, 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part 
Silicon  Metal  from  Brazil.  62  FR  1594 
(January  14, 1997)  and  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Ferrosilicon 
from  Brazil,  62  FR  43504  (August  14. 
1997)  (FerrosZ/jcon^m  flraziT),  the 
Department  should  not  alter  its 
preliminary  results  determination  and 
should  continue  to  rely  on  the 
consolidated  Solvay  &  Cie  financial 
statements  to  calculate  CBCC's  interest 
expenses.  However,  CBCC  states,  while 
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the  Department  has  used  an  accurate 
methodology  to  calculate  its  financial 
expenses,  it  nevertheless  relied  on  an 
incorrect  ratio  when  it  should  have  used 
the  ratio  CBCC  provided  in  exhibit  D- 
3  of  its  NovembKBr  4,  1996.  submission. 

Department's  Position:  We  agree  with 
the  respondent  that  our  established 
poHcy  is  to  calculate  interest  expenses 
incurred  on  behalf  of  the  consolidated 
group  of  companies  to  which  the 
respondent  belongs,  based  on 
consolidated  financial  statements, 
regardless  of  whether  the  respondent's 
Hnancial  expense  is  higher  than  that  of 
the  controlling  entity.  This  practice 
recognizes  two  facts:  (1)  The  fungible 
nature  of  invested  capital  resources 
such  as  debt  and  equity  of  the 
controlling  entity  within  a  consolidated 
group  of  companies,  and  (2)  the 
controlling  entity  within  a  consolidated 
group  has  the  power  to  determine  the 
capital  structure  of  each  member 
country  within  its  group  {see,  e.g.. 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  Aramid 
Fiber  Formed  of  Poly  ParaPhneylene 
Terephthalamide  from  the  Netherlands, 
62  PR  136  (July  16.  1997)).  While  the 
petitioners  correctly  contend  that  in  a 
past  review  of  this  case  and  in  the  LTFV 
determination  for  ferrosilicon  from 
Brazil  we  relied  on  Solvay  do  Brazil's 
financial  statements,  they  overlook  the 
fact  that  we  did  not  have  the  Solvay  & 
Cie  consolidated  financial  statement  on 
the  record  for  these  reviews.  Because  we 
clearly  have  Solvay  &  Cie's  consolidated 
financial  statement  on  the  record  for 
this  review,  in  accordance  with  our 
established  practice,  we  have  used  this 
consolidated  financial  statement  to 
calculate  CBCC's  interest  expenses. 

With  respect  to  petitioners' 
contention  that  we  should  not  permit  an 
offset  to  CBCC's  interest  expense  for 
interest  income,  we  agree.  Not  only  did 
CBCC  fail  to  make  an  offset  claim,  but 
CBCC  provided  no  information  on  the 
record  demonstrating  that  any  of  the 
financial  income  reflected  on  the  Solvay 
k  Qe  consolidated  income  statement 
was  earned  on  short-term  investments  ol 
working  capital.  Therefore,  for  these 
final  results  we  have  not  made  an 
interest  income  offset  to  CBCC's 
financial  expenses. 

Comment  15:  Production  Quantity 

Eletrosilex  and  Dow  Coming  state  that 
the  Department  should  make  an 
adjustment  in  its  calculation  of  COM  to 
reflect  an  extraordinary  event  which 
caused  Eletrosilex's  furnaces  to  shut 
down  for  substantial  periods  of  time 
during  two  months  of  the  POR.  resulting 
in  what  they  claim  to  be  a  highly 
distorted  COM.  Eletrosilex  requests  that 


in  the  COM  calculation,  the  Department 
replace  the  actual  production  during 
March  and  May  1996,  which  was 
unusually  low.  with  the  average 
production  quantity  during  the  other  10 
months  of  the  POR.  The  company 
contends  that  two  unrelated  events 
resulted  in  the  lack  of  supply  of 
electrodes,  an  essential  ingredient  in  the 
production  of  silicon  metaK  which  led 
to  unusually  low  production  during 
these  two  months.  The  first  event  was 
a  dispute  with  Eletrosilex's  long-term 
supplier  of  electrodes,  and  the  ultimate 
termination  of  the  supply  relationship. 
The  second  event  was  a  work  stoppage 
by  Brazil's  customs  workers,  which 
hampered  Eletrosilex's  ability  to  import 
new  shipments  of  electrodes.  Eletrosilex 
contends  that  during  the  prolonged 
periods  during  which  it  could  not 
produce  silicon  metal,  most  of  the  costs 
of  production,  such  as  direct  labor, 
direct  materials,  purchase  of  most 
materials,  equipment  costs, 
maintenance  costs,  selling  expenses, 
general  and  administrative  expenses 
and  financial  expenses,  remained 
constant.  Therefore,  according  to 
Eletrosilex.  the  reported  cost  of 
manufacturing  is  distorted,  warranting 
an  adjustment  by  the  Department.  In 
addition,  Dow  Coming  supports 
Eletrosilex's  claim  for  an  adjustment  by 
stating  that  their  supply  of  silicon  metal 
from  Eletrosilex  was  interrupted  due  to 
a  low  production  during  those  months 
of  the  POR. 

Petitioners  assert  that  the  Department 
should  not  make  this  adjustment 
because  COM  was  calculated  correctly, 
based  on  the  actual  costs  incurred. 
Petitioners  cite  to  the  Agreement  on 
Implementation  of  Article  VI  of  the 
GATT.  Statement  of  Administrative 
Action.  Antidumping  Duty  and 
Procedural  Provisions  807,  835, 
reprinted  in  1994.  U.S.  C.C.A.N.  4151, 
4172,  ("SAA"),  which  states  that  costs 
shall  be  determined  "using  a  method 
that  reasonably  reflects  and  accurately 
captures  all  of  the  actual  costs  incurred 
in  producing  and  selling  the 
merchandise  under  .  .  .  review.",  and 
contend  that  "Curtailments  in 
production  due  to  a  restricted  flow  of 
supplies  caused  by  the  termination  of  an 
unreliable  supplier  are  simply  a  fact  of 
doing  business.  Such  occurrences  do 
not  render  the  actual  costs  incurred 
distortive  and  do  not  warrant  any 
adjustment  to  those  costs."  See 
Petitioners'  Rebuttal  brief  at  14. 

Department's  Position:  We  disagree 
with  Eletrosilex  and  Dow  Coming.  The 
Departm0nt  rejected  a  similar  argument 
from  Eletrosilex  in  the  first  review.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Silicon 


metal  from  Brazil,  61  FR  46763 
(September  5, 1996)  [Final  Results  of 
3ra  Review).  As  stated  in  those  final 
results,  the  Department's  policy  is  to  use 
actual  production  volumes  in  the 
calculation  of  COM.  The  Department's 
policy  is  to  use  actual  cost  and 
production  information  because  this 
information  is  the  most  accurate. 

Comment  16:  G&A  Expenses 

Eletrosilex  asserts  that  the  DOC 
should  use  the  actual  G&A  incurred 
during  the  POR  rather  than  the  average 
based  on  Eletrosilex's  1995  financial 
statements.  Eletrosilex  states  that  the 
Department  should  do  so  because  the 
company  provided  the  Department  with 
the  actual  G&A  for  each  month  of  the 
POR,  and  because  Eletrosilex  incurred 
an  extraordinary  charge  which  is 
reflected  in  the  1995  financial 
statements,  but  actually  occurred 
outside  the  POR.  Eletrosilex  claims  that 
the  Department  rejected  its  normal 
policy  of  using  fiscal  year  data  to 
calculate  G&A  expenses  in  the  first ' 
administrative  review  of  this 
proceeding,  where  it  concluded  that  to 
apply  actual  G&A  expenses  would 
produce  a  distorted  and 
unrepresentative  result. 

Petitioners  state  that  the  Department 
was  correct  in  employing  its  standard 
practice  and  calculating  Eletrosilex's 
G&A  expenses  based  on  the  company's 
1995  financial  statements.  Petitioners 
state  that  respondents  have  provided  no 
documentation  to  substantiate  their 
claim  that  the  amount  in  question  was 
an  extra<Htlinary  charge,  and  that 
calculating  G&A  in  the  manner 
suggested  by  respondents  would  be 
contrary  to  established  Department 
practice. 

Department's  Position:  We  disagree 
with  Eletrosilex.  The  Department 
correctly  used  Eletrosilex's  most 
recently  audited  financial  statements  to 
calculate  Eletrosilex's  G&A  expenses, 
because  G&A  expenses  are  period 
expenses.  Period  expense  categories 
such  as  G&A  and  interest  expense 
capture  all  expenses  incurred  during  a 
company's  standard  reporting  period, 
i.e.  its  fiscal  year.  The  Department's 
accepted  practice  is  to  use  the  audited 
fiscal  year  financial  statement  that  most 
closely  corresponds  to  the  POR  to 
calculate  period  expense  ratios  such  as 
the  G&A  and  interest  expense  ratios. 
The  Department  does  not  adjust  these 
period  expenses  to  account  for  certain 
expenses  which  were  incurred  at  a 
particular  point  in  time  during  a 
company's  fiscal  year.  Employing  the 
methodology  used  in  this  instance  is 
both  consistent  with  Department  policy, 
and  accurately  reflects  expenses 
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realized  during  the  most  leoent  fiscal 
year  for  which  financial  statements  were 
available. 

m.  Coaunent  Related  to  U,S.  Sales 

Coiounent  ]  7:  Daite  of  Sale 

Petitioners  contend  that  the 
Department  erred  by  using  the  purchase 
Older  confirmation  date  rather  than  the 
invoice  date  for  determining  date  of  sale 
for  MinasUgas'  U.S.  sales.  Petitioims 
argue  that  contrary  to  the  Department's 
questionnaire  instructions  issued  for 
this  review  period,  MinasUgas  reported 
the  purchase  order  confirmation  date  as 
the  date  of  sale  for  its  U.S.  sales  r^er 
than  the  invoice  date. 

MinasUgas  responded  that  die 
Department  was  anrect  in  using  the 
purchase  order  date,  as  it  has  in  prior 
reviews,  in  detomining  the  date  of  sale. 
MinasUgas  asserts  that  ptirchase  order 
data  is  the  date  up<xi  which  all  sales 
terms  are  set.  MinasUgas  deems  the 
invoice  date  as  an  improper  date  of  sale, 
because  a  sale  may  have  more  than  one 
"note  fiscal"  (invoice)  issued  at 
diffarent  dates  depending  on  the  date  of 
shipment  of  each  lot  from  the  plant  and 
a  separate  "master  note  fiscal"  at  the 
port 

Department's  Potitiom  We  agree  with 
MinasUgas.  Consistent  with  our  practice 
in  the  second,  third,  and  fourth  reviews, 
the  Department  used  date  of 
confirmation  order  as  date  of  sale  based 
upon  our  finding  that  all  essential  terms 
of  sale  are  estabUshed  by  this  date. 

Comment  18:  Tying  Sales  to  Entries 

Petitioners  assert  that  secticm 
751(a)(2)(A)  of  the  Act  requires  the 
Depeitmoit  to  determine  the  margin  of 
dumping  on  each  entry  of  subject 
merchandise  during  the  POR. 
Petitionws  assert  that,  in  its  preliminary 
results  the  Department  incorrectly 
included  within  its  margin  calcuiation 
sales  transactions  which  wwe  not 
within  the  POR.  and  excluded  frxim  its 
margin  calculation  sales  which  were 
indeed  altered  in  the  POR.  As  a  result, 
petitioners  argue,  the  Department 
understated  the  margins  of  dumping  for 
MinasUgas.  Eletrosilex  and  CBCX:  and.  if 
not  corrected  for  the  final  results.  wiU 
understate  the  assessment  and  cash 
deposit  rates  for  these  firms  as  weU. 
Petitioners  contmd  that  section 
751(2)(B)  of  the  Act  requires  that 
antidumping  duties  be  imposed  in  the 
amount  of  the  margin  of  dumping  in 
order  to  ensure  that  the  duty  ofEwts  the 
unfdiiy  low  pricing  of  the  merchandise 
entering  the  United  States.  Thwefore, 
petitioners  assert,  to  impose  duties  on 
entries  at  rates  based  on  sales  unrelated 
to  the  POR,  as  the  Department  has  done 


its  preliminary  results,  is  a  violation  of 
this  core  principle  of  the  U.S. 
antidumfAng  law. 

With  respect  to  Eletrosilejc.  petitioners 
argue  that  certain  U.S.  sales  reported  by 
Eletrosilex  did  not  enter  the  U.S. 
Customs  territory  during  the  POR  and. 
based  on  the  arguments  presented 
above,  should  be  excluded  from  the 
Department's  margin  calculations  for 
Eletrosilex  for  these  final  results. 

With  respect  to  CBCC  petitioneirs 
assert  that  the  Department  must 
determine  which  sales  made  by  CBCC 
entered  U.S.  Customs  territory  for 
consiunption  during  the  POR.  including 
merchandise  withdrawn  from  a  bonded 
warehouse,  in  order  to  establish  a 
universe  of  sales  to  review  during  the 
POR  In  response  to  petitioners,  CBCC 
stated  that  it  sells  to  tinrelated  U.S. 
custraners  and  has  no  knowledge  of  the 
ultimate  destination  of  the  merchandise 
aaoo  it  enters  the  bonded  warehouse  in 
the  territory  of  the  United  States. 
Furthw,  petitioners  contoid  that  based 
on  a  comparison  of  the  U.S.  sales  by  the 
US.  Census  Bureau  for  the  POR.  there 
was  a  very  large  volume  of  entries  for 
consumptiim  of  siUcon  metal  from 
Brazil  during  July  1995  and  there  are  no 
corresponding  sdes  reported  to  the 
Depertmoit  b^  the  reqxmdcoits.  In 
addition,  petitioners  assert,  the  volume 
of  reported  arrivals  at  U.S.  ports  during 
July  1905  fills  bi  short  of  tne  volume 
of  repotted  entries  for  consumption 
during  that  month.  For  these  reesons, 
petitioners  argue,  as  was  done  in  the 
preceding  two  segments  of  this 
proceeding,  the  Department  must 
request  frtmi  the  U.S.  Customs  Service 
innMination  concemii^  which  U.S. 
sales  by  CBCC  entered  U.S.  Customs 
territory  for  consumption  during  the 
POR.  including  merchandise  withdrawn 
from  bonded  warehouse  for 
consumption  during  the  POR. 

In  its  case  briefe,  MinasUgas  refiars  to 
the  questionnaire  that  the  I^partment 
issued  to  the  respondents  in  this  review 
on  the  issue  of  which  sales  to  consider 
for  a  review  during  the  POR.  It  is 
MinasUgas'  understanding  that  in  EP 
sale  situations,  MinasUgas  was  required 
to  report  each  sale  transaction  to  the 
Department  based  on  its  date  of 
shipment.  Hmice,  MinasUgas  contends 
the  Department  should  include  those 
U.S.  sales  in  question  that  have  been 
shipped  during  the  PC^  but  whose 
dates  (^  sales  are  indeed  outside  the 
POR. 

Department's  Position:  We  disagree 
with  MinasUgas.  The  Department's 
methodology  has  remained  the  same  as 
that  in  prior  reviews  in  determining 
wliich  U.S.  sales  to  review.  Further, 
information  on  the  record  confirms  that 


all  respondents  in  this  review  had  at 
least  one  consiunption  entry  into  U.S. 
Customs  territory  during  the  POR. 
Therefore,  in  the  final  results  of  this 
review,  the  Department  has  continued 
to  employ  the  foUowing  approach  in 
determining  which  U.S.  sales  to  review 
for  all  companies: 

(1)  Where  a  respondent  sold  subject 
merchandise,  and  the  importer  of  that 
merchandise  had  at  least  one  entry 
during  the  POR.  we  reviewed  all  sales 
to  that  importer  during  the  POR. 

(2)  Where  a  respondent  sold  subject 
merchandise  to  an  importer  who  had  no 
entries  during  the  POR.  we  did  not 
review  the  sales  of  subject  merchandise 
to  that  importer  in  this  administrative 
review.  Instead,  we  wiU  review  those 
sales  in  our  administrative  review  of  the 
next  period  in  which  there  is  an  entry 
by  that  importer. 

We  also  disagree  with  petitionera.  The 
Department  most  recently  addressed 
and  rejected  petitioners'  assertion  that 
the  Department  of  Commerce  calculate 
dumping  margins  based  on  sales  of 
subject  merchandise  that  entered  U.S. 
Customs  territory  during  the  POR  in  the 
final  results  of  the  last  review  of  this 
order  (See  Final  Results  of  4th  Review 
at  1955. 1956). 

Our  analysis  of  this  issue  and 
interpretation  of  the  statute  remain 
unchanged  from  those  announced  in  the 
final  results  of  the  second,  third  and 
fourth  reviews  of  this  order.  In  applying 
a  ccmsistent  methodology  from  review 
to  review,  we  capture  aU  sales 
transactions.  Changing  the  methodology 
could  result  in  the  failure  to  review 
some  sales. 

Comment  19:  Shipment  Date 

Citing  to  the  Department's  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Welded  Stainless  Steel 
Pipe  from  Malaysia,  59  FR  4023 
(Janiiary  28. 1994),  petitioners  contend 
that  it  is  the  Department's  practice  to 
calculate  U.S.  imputed  credit  expenses 
for  the  period  from  the  date  of  shipment 
frt>m  the  factory  to  the  date  of  payment 
from  the  U.S.  customer.  However, 
petitionors  argue,  besed  on  their 
comparison  of  the  date  of  shipment 
reported  by  CBCC  in  its  U.S.  sales 
Usting  and  U.S.  sales  documentation  on 
the  record,  it  appears  that  CBCC 
reported  as  its  date  of  shipment  the  date 
of  the  biU  of  bding  (j.e.,  the  date  upon 
which  the  merchandise  was  loaded  onto 
the  ship  at  the  foreign  port).  Petitioners 
argue  that,  because  CBCC  foiled  to 
report  the  actual  date  of  shipment  for  its 
U.S.  sales,  the  Department  ^ould  use 
the  date  of  sale  as  the  date  of  shipment 
when  calculating  CBOCs  U.S.  credit 
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expenses.  CBCC  did  not  conunent  on 
this  issue. 

Department's  Position:  We  agree  with 
the  petitioners  in  part.  It  is  the 
Department's  long-standing  practice  to 
calculate  credit  for  U.S.  EP  sales  from 
the  time  that  the  merchandise  is 
shipped  to  the  customer  from  the 
foreign  production  site  (see,  e.g..  Notice 
of  Find  Determination  of  Sales  at  Less 
Than  Fair  Value:  3.5"  Siicrodisks  and 
Coated  Media  Thereof  From  Japan.  54 
FR  6433  (February  10. 1989)).  Based  on 
our  review  of  the  record,  we  have 
determined  that  the  date  of  shipment 
reported  by  CBCC  for  its  U.S.  sales  was 
the  date  oi  the  bill  of  lading  and  not  the 
date  of  shipment  from  the  foreign 
production  site.  As  a  result,  CBOC's 
reported  credit  expenses  cover  only  a 
portion  of  the  imputed  credit  expense 
period.  However,  as  indicated  in  CBCC's 
November  4  J.996  section  A  response, 
the  respondent  issues  its  U.S.  sales 
invoices  upon  shipment  of  the 
merchandise  from  the  plant  to  the  port. 
Therefore,  for  these  Tmal  results  we 
have  relied  on  CBCC's  reported  invoice 
dates  for  our  calculation  of  its  U.S. 
credit  expenses. 

Comment  20:  Deduction  of  Movement 
Expenses  From  EP 

Petitioners  assert  that  the  Department 
did  not  deduct  (1)  warehousing 
expenses,  and  (2)  the  ICMS  tax  that 
Rima  incurred  for  inland  freight,  from 
EP.  as  the  statute  requires.  They  state 
that  the  full  amount  of  warehousing 
expenses,  as  well  as  inland  freight  (field 
"FGNMOVE")  inclusive  of  ICMS  taxes, 
should  be  deducted  from  Rima's  EP. 

Department's  Position:  We  agree  with 
petitioners.  Section  772(c)(2)(A)  of  the 
Act  requires  that  all  movement  expenses 
be  deducted  from  EP.  Warehousing 
expenses,  and  ICMS  taxes  paid  on 
freight,  are  movement  expenses. 
Therefore,  we  have  modified  these  final 
results  to  deduct  the  full  amount  of 
inland  freight,  inclusive  of  warehousing 
expenses  and  ICMS  taxes,  from  Rima's 
EP. 

Furthermore,  section  773(a)(6KB)(ii) 
requires  that  all  movement  expenses  be 
deducted  from  normal  value.  Therefore, 
for  these  final  results,  we  also  deducted 
ICMS  taxes  incurred  on  freight  from 
normal  value.  We  note  that  we  did  not 
deduct  warehousing  expense  from 
normal  value  because  Rima  did  not 
incur  this  expense  for  home  market 
ssIm. 

Comment  21:  U.S.  Credit  Expenses 

Minasligas  argues  that  the  Department 
doubleK:ounted  its  U.S.  credit  expenses 
in  the  preliminary  results.  Minasligas 
contends  that  in  addition  to  the 


adfustment  for  imputed  credit  expenses, 
the  Department  also  adjusted 
Minasugas'  credit  expenses  for  Advance 
Exchange  Contrect  (ACCs)  bank  charges 
that  it  reported  in  its  U.S.  sales  listing. 
Minasligas  asserts  that  the  bank  charges 
it  reported  were  not  a  one-time  fee.  but 
actually  the  credit  expenses  charged  by 
the  bai^  for  the  period  during  which 
credit  was  outstanding  by  the  customer. 
In  other  words,  Minasligas  argues,  these 
charges  are  identical  to  the 
Department's  imputed  credit  expenses 
because  they  account  for  the 
opportunity  cost  associated  with  the 
period  during  which  payment  is 
outstanding.  Minasligas  further  asserts 
that  the  Department  can  confirm  that 
these  bank  charges  are  in  fact  credit 
expenses  charged  by  the  bank  in 
connection  with  ACCs  by  analyzing  the 
documentation  provided  for  a  certain 
U.S.  sales  observation  in  verification 
exhibit  10.  Minasligas  contends  that  the 
docimients  in  this  exhibit  demonstrate 
that  the  expense  was  calculated  based 
on  the  number  of  days  that  have  lapsed 
from  the  date  of  payment  of  the  ACC  to 
Minasligas  until  the  date  on  which  the 
bank  received  payment  from  the 
customer.  Finally,  Minasligas  argues 
that  for  the  final  results,  if  the 
Department  determines  ACCs  to  be 
related  to  U.S.  sales,  the  Department, 
using  the  ACC  bank  charges,  should 
calculate  negative  credit  expenses  for 
the  period  between  the  date  of  payment 
by  the  bank  and  the  date  of  shipment  of 
the  merchandise  from  the  plant.  On  the 
other  hand,  Minasligas  argues,  if  the 
Department  determines  that  the  ACCs 
are  not  related  to  U.S.  sales,  the 
De]>artment  should  disregard  the  ACC's 
bank  charges  and  calculate  imputed 
credit  expenses  pursuant  to  the  same 
methodology  it  applied  to  Minasligas  in 
the  Femsilicon  from  Brazil  at  43504. 
The  petitioners  did  not  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
Minasligas  in  part.  The  Department 
double-coimted  credit  exfwnses  for 
Minasligas'  U.S.  sales.  Our  further 
analysis  of  the  evidence  on  the  record 
reveals  that  bank  charges,  which  are  in 
essence  interest  incurred  on  export  loan 
funds  obtained  as  working  capital  in  the 
form  of  advanced  exchange  contracts 
(ACCs),  are  not  a  flat  bank  fee  connected 
with  the  issuance  of  ACCs.  Consistent 
with  Ferrosilicon  from  Brazil,  the 
Department  will  not  treat  bank  charges 
as  part  of  direct  selling  expenses  as 
these  interest  payments  have  been 
captured  in  Minasligas's  interest 
expense  account. 

The  Department  disagrees  with 
Minasligas  regarding  its  imputed  credit 
revenue  claim.  At  verification,  the 


Department  determined  that  Minasligas 
obtained  funds  uaed  for  financing  of 
future  export  sales  from  a  bank  without 
having  to  present  relevant  sales 
doctunentation  at  the  time  of  payment 
by  bank.  Minasligas'  claim  that  the 
Department  should  have  used  the  date 
on  which  the  bank  firawards  funds  to 
Minasligas  pursuant  to  an  AOC  is 
incorrect  because,  at  verification,  the 
Department  did  not  find  a  direct  one-to- 
one  relationship  between  the 
acquisition  of  the  ACCs  and  U.S.  sales. 
as  consistent  with  the  final  results  of 
Ferrosilicon  from  Brazil.  Thus,  the 
Department  finds  that  the  date  of 
payment  by  bank  to  Minasligas  to  be  an 
inappropriate  date  of  payment  to  use  for 
Minasligas'  credit  exi^nse  calculation. 
For  the  above-discussed  reason,  in  the 
final  results  of  this  review,  the 
Department  refected  Minasligas' 
imputed  revenue  claim  and  calculated 
its  imputed  credit  expense  on  the  basis 
of  payment  outstanding,  (i.e.,  number  of 
days  between  the  date  of  payment  by 
customer  to  Minasligas  and  the  date  of 
shipment  from  the  factory)  (see  Analysis 
of  Data  Submitted  by  Companhia 
Ferroligas  Minas  Gerais  (Minasligas)  in 
the  Fifth  Administrative  Review  (95-96) 
of  the  Antidumping  Duty  Order  on 
Silicon  Metal  from  Brazil.  July  31. 
1997).  Therefore,  the  Department  did 
not  perform  any  adjustment  to  the 
payment  date  from  the  preliminary 
results  of  this  order. 

Comment  22:  Duty  Drawback 

Petitioners  made  two  comments 
regarding  duty  and  tax  drawback.  First, 
petitioners  argue  that  the  Department 
should  not  grant  a  duty  and  tax 
drawback  adjustment  to  Eletrosilex's  EP. 
as  the  company  did  not  properly 
establish  its  entitlement  to  the 
adjustment.  Second,  petitioners  contend 
that  if  the  Department  does  grant  the 
drawback,  then,  consistent  with 
Department  practice,  the  identical 
adjustment  to  CV  must  be  made  in  order 
for  there  to  be  an  'apples  to  apples' 
comparison  between  EP  and  CV;  for 
sales  below  cost  analysis,  the 
Department  should  add  the  amount  of 
the  duties  and  taxes  on  electrodes  in 
cap.  Eletrosilex  provided  no  comments 
on  this  issue. 

Department's  Position:  We  agree  with 
petitioners  that  no  drawback  adjustment 
is  warranted.  The  Department  must 
reject  Eletrosilex's  claim  for  a  drawback 
adjustment  for  import  duties.  ICMS 
taxes,  and  IPI  taxes  because  Eletrosilex 
failed  to  demonstrate  on  the  record  that 
it  claimed  and  received  a  duty  and  tax 
drawback.  Eletrosilex  did  not 
demonstrate  that  it  paid  duties,  IPI 
taxes,  and  ICMS  taxes  for  imported 
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electrodes  used  for  home  maiicet  sales  in 
response  to  the  Depaitment's  original 
questioimaire  issued  September  3. 1996. 
Payment  of  these  taxes  and  duties  on 
the  importation  of  inputs  used  for 
domestic  sales,  but  not  for  export  sales, 
is  necessary  to  establish  a  drawback 
claim.  In  the  third  supplemental 
quesdonnaire  response,  dated  Frtmiary 
14. 1997.  Eletrosilex  responded  that 
they  did  pay  taxes  and  duties  on  the 
importation  of  electrodes  used  for 
domestic  sales.  However,  as  its 
evidence.  Eletrosilex  provided  import 
declaration  forms  that  were  dated  after 
the  POR.  Further,  this  evidence  relates 
only  to  IPI  taxes  and  import  duties  on 
its  importation  of  electrodes.  Thus, 
Eletrosilex  Called  to  substantiate  its 
drawback  claim  by  not  providing 
appropriate  payment  document^on  on 
Customs  duties  and  IPI  taxes  and  no 
payment  documentation  on  ICMS  taxes 
imposed  on  importation  of  electrodes 
used  for  the  production  of  home  market 
sales  or  any  support  documentation  for 
thePOR. 

Comment  23:  Reporting  Expenses  In  the 
Currency  in  Which  They  Were  Incurred 

Petitioners  aigue  that  Eletrosilex 
improperly  converted  inland  freight, 
warehousing  chaiges,  port  charges,  and 
ocean  freight  into  U.S.  dollars  and 
reported  the  converted  U.S.  dollar 
amounts  on  the  sales  listing.  Petitioners 
argue  that  the  Department  should  not 
use  the  provided  U.S.  dollar  amounts, 
and  instead  should  use  the  reals- 
denominated  amounts  which  were  also 
provided  to  the  Department. 

Department's  Position:  We  disagree 
with  petitioners.  In  its  preliminary 
margin  calculation,  the  Department 
used  the  revised  U.S.  sales  listing, 
which  stated  reais-denominated 
amounts  for  inland  freight  plant/ 
warehouse  to  port  of  exit,  brokerage  and 
handling  and  port  charges.  For  the  final 
results  of  this  review,  the  Department 
has  continued  to  use  the  fields  of 
expenses  in  the  currency  in  which  they 
were  incurred. 

rv.  Conament  Related  to  Taxes 

Comment  24:  PIS/COFINS  Reflected  in 
the  Cost  of  Production 

Petitioners  aigue  that  a  review  of  the 
record  in  this  case  indicates  that  CBCC 
reported  its  weighted-average  direct 
material  costs  for  the  POR  exclusive  of 
PIS  and  COFINS  taxes.  Petitioners  assert 
that,  not  only  are  these  taxes  imbedded 
in  the  prices  CBCC  paid  for  direct 
materials,  but  in  Final  Results  of  4th 
Review  the  Department  included  PIS 
and  COFINS  taxes  in  its  calculation  of 
COP  and  CV.  Therefore,  petitioners 


claim  the  Department  should  do  so 
again  for  these  final  results.  CBCC  did 
not  conunent  <hi  this  issue. 

Depmtanent's  Position:  We  agree  with 
the  pMBtitioners.  In  order  for  COP  to 
reflect  the  complete  cost  of  materials, 
the  costs  we  use  in  our  calculation  of 
COP  must  include  the  full  cost  of 
materials,  including  any  hypothetical 
tax  amounts  that  are  presumably 
imbedded  within  these  costs  (See  Final 
Results  of  4^  Review).  TTius,  in  order  for 
the  COP  to  reflect  the  full  purchase 
price  of  the  materials,  we  must  add  to 
the  reported  nuterial  costs  an  amount 
reflective  of  the  PIS  and  COFINS  taxes 
on  material  inputs.  We  have  reviewed 
the  information  CBCC  provided  on  the 
record  and  have  determined  that,  while 
CBCC  included  PIS  and  COFINS  taxes 
in  its  calculation  of  CCX>  in  exhibit  D- 
4  of  its  November  4. 1996  questionnaire 
respraise.  it  nevertheless  did  not  include 
the  taxes  in  its  reported  COP  onnputer 
files  (submitted  June  2. 1997). 
Therefore,  for  these  final  results  we 
have  added  to  the  COP  reported  in 
CBCC's  computer  file  the  PIS/COFINS 
tax  amount  reported  in  exhibit  D-^. 

Comment  25:  COS  Adjustment  for  PIS/ 
COFINS 

CBCC  and  Minasligas  argue  that  the 
Department  Called  to  adjust  their 
preliminary  margin  calculations  to 
account  for  the  PIS/COFINS  taxes  which 
the  respondents  pay  for  home  market 
sales  but  not  for  U.S.  sales.  The 
respondents  contend  that,  in  order  to 
avoid  distortions  in  its  margins 
calculations,  for  these  final  results  the 
Department  should  make  a 
circtmistance-of-sale  (COS)  adjustment 
for  these  taxes,  as  directed  by  19  USC 
1677b(a)(6)(C)(iii).  or  an  adjustment  to 
NV  in  accordance  with  19  USC 
1677b(a)(6)(B)(iii).  Respondents  assert 
that,  while  they  are  well  aware  that  this 
issue  has  been  raised  in  previous 
reviews  of  this  ordo-  and  in  reviews  of 
other  orders,  the  Department's  recent 
determinations  to  not  make  a  COS 
adjustment  for  the  PIS/COFINS  taxes  are 
incorrect  and  the  Department  should 
change  its  position  for  these  final  results 
for  the  following  reasons: 

First,  citing  to  Notice  of  Frozen 
Concentrated  Orange  Juice  from  Brazil; 
Final  results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Review.  55  FR  47502  (November  14. 
1990),  in  which  the  Department  made  a 
COS  adjustment  for  PIS/COFINS  taxes, 
respondents  assert  that,  until  recently,  it 
was  the  Department's  long-standing 
policy  to  make  a  COS  adjustment  for 
these  taxes  and  argue  that  there  is  no 
valid  reason  for  the  Department  to 
depart  fix>m  this  established  practice. 


Second,  respondmts  contend  that  in 
the  most  recent  final  results  notice  in 
wdiich  this  issue  was  raised.  Ferrosilicon 
from  Brazil,  the  Department's 
determination  not  to  make  a  COS 
adjustment  was  based  on  incorrect 
assumptions.  Respondents  assert  that  in 
Ferrosilicon  from  Brazil  the  Department 
concluded  that  the  PIS  and  COFINS 
taxes  were  not  imposed  on  the  sale  of 
subject  merchandise.  However, 
respondents  contend,  as  the  record  in 
this  review  demonstrates,  the  Brazilian 
PIS  and  COFINS  taxes  are  imposed  on 
revenue  &x>m  sales  of  products 
produced  and  sold  in  the  domestic 
market,  exclusive  of  export  revenue.  As 
a  result,  respondents  claim,  like  value- 
added  taxes,  PIS  and  COFINS  are  only 
imposed  if  a  sale  is  made  and  are 
therefore  tied  direcUy  to  silicon  metal 
sales  transactions.  Respondents  argue 
that  the  only  differmce  between  PIS/ 
COFINS  and  the  other  Brazilian  taxes  is 
that  PIS/COFINS  taxes,  unlike  the  IPI 
and  ICMS  taxes,  are  not  usiially 
reported  on  the  commercial  invoice. 
However,  respondents  assert,  the  Cact 
that  PIS  and  COFINS  taxes  are  impomd 
on  gross  receipts  of  sales  does  not  mean 
that  they  are  not  imposed  on  sales 
transactions.  For  example,  respondmts 
argue,  as  noted  by  the  United  States 
Court  of  Appeals  for  the  Fedenl  Circuit 
(CAFC)  in  Torrington  v  United  States. 
82  F.  3d  1039  Fed.  Cir.  1996)  and  by  the 
Department  in  its  recently  published 
Final  Antidumping  Rules  [Department 
of  Commerce,  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296  (May  19, 1997),  many  allocated 
expenses  are  considered  directly  related 
to  a  sale  even  though  they  are  not 
reported  on  the  commercial  invoice. 
Respondents  state  that  the  fact  that 
these  taxes  are  not  on  the  commercial 
invoice  does  not  mean  they  are 
unrelated  to  the  sale  and  are  not 
included  in  the  home  market  price. 
Therefore,  respondents  conclude,  if  an 
allocated  expense  can  be  considered 
directly  related  to  a  sale,  so  too  can  the 
PIS/COFINS  taxes. 

Lastiy,  respondents  assert  that  the     ~~ 
E)epartment  cannot  rely  on  its 
conclusions  in  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  From 
Argentina.  56  FR  37891  (August  9, 1991) 
(Argentine  Silicon  Metal)  to  support  its 
position  with  respect  to  the  Brazilian 
PIS/COFINS  taxes  because  there  are 
important  differences  between  the 
Brazilian  and  Argentine  taxes.  For 
example,  respondents  note,  the 
BraziUan  PIS  and  COFINS  taxes  are  only 
imposed  on  revenue  from  domestic 
sales  and  not  on  a  company's  gross 
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revenue,  as  is  the  case  with  the 
Argentine  taxes  which  are  imposed  on 
sales  revenue,  interest  income,  bond 
revenue,  and  other  miscellaneous 
revenues.  Therefore,  CBCC  and 
Minasligas  claim,  unlike  the  Argentine 
system,  where  taxes  are  based  on  all  of 
a  company's  income  sources  and  would 
be  imposed  even  if  there  were  no 
domestic  sales,  there  must  be  domestic 
sales  in  order  for  the  PIS  and  CX)FINS 
taxes  to  be  imposed  in  Brazil. 

Petitioners  argue  that  under  section 
773  (a)(6)(B)(iii)  of  the  Act.  NV  may 
only  be  reduced  by  taxes  imposed  on 
the  "foreign  like  product  or  components 
thereof."  Petitioners  contend  that  the 
language  of  this  section  is  virtually 
identical  to  that  of  section  772(d)(1)(C), 
the  parallel  provision  in  effect  prior  to 
the  enactment  of  the  URAA,  and  that 
the  G\FC,  in  American  Alloys,  Inc.  v. 
United  States.  30  F.3d  1469.1473  (Fed. 
Cir.  1994),  ruled  that  the  wording  of 
section  772(d)(1)(C)  as  well  as  the 
legislative  history  evinces  an  intent  by 
Congress  to  permit  adjustment  only 
upon  demonstration  of  a  direct 
relationship  between  the  tax  and  the 
commodity  or  its  components. 
Petitioners  state  that  in  Ferrosilicon 
from  Brazil,  Argentine  Silicon  Metal, 
Final  Results  of  3rd  and  4th  Reviews. 
the  Department  clearly  determined  that 
the  PIS  and  COFINS  taxes  are  not  taxes 
directly  imposed  on  the  merchandise  or 
components  thereof.  Thus,  petitioners 
assert,  the  Department  did  not  focus  on 
whether  revenue  subject  to  the  tax 
consisted  of  revenue  other  than  sales 
revenue,  but  rather  based  its 
determination  not  to  make  the 
adjustment  on  the  fact  that  taxes  on 
revenue  or  income  of  any  kind  do  not 
constitute  taxes  imposed  directly  on  the 
merchandise  or  components  thereof. 
Petitioners  assert  that  the  SAA  makes 
clear  that  the  type  of  taxes  which 
warrant  adjustment  under  section 
773(a)(6)(B)(iii)  are  home  market 
consumption  taxes.  Because 
consumption  taxes  are  taxes  paid  by  the 
consumer  on  specific  sales  transactions 
and  the  PIS  and  COFINS  taxes  at  issue 
in  this  review  are  revenue  taxes  paid  by 
the  seller,  petitioners  contend,  the  PIS 
and  COFINS  taxes  are  clearly  not 
consimiption  taxes.  As  a  result, 
petitioner  conclude,  the  Department 
correctly  did  not  make  an  adjustment  to 
NV  for  these  taxes  in  its  preliminary 
results  of  this  review  and  should  not  do 
so  in  these  final  results. 

With  respect  to  the  respondents' 
contention  that  the  Department  should 
have  made  a  COS  adjustment  ibr  these 
taxes,  petitioners  argue  that  section 
773(a)(6)(B)(iii)  of  the  Act  is  the  sole 
provision  in  the  antidumping  law  that 


provides  for  an  adjustment  for  taxes  in 
the  context  of  a  prioe-to-price  margin 
calculaticm.  Petitioners  maintain  that  it 
is  an  established  principle  of  statutory 
interpretation  that  when,  in  the  same 
statute,  there  are  specific  terms 
governing  a  particular  subject  matter 
and  general  terms  that  could  be  read  to  ° 
address  the  same  subject  matter,  the 
specific  terms  prevail  over  the  general, 
llius.  petitioners  assert,  if  the  COS 
provision  in  section  773(a)(6)(C)(iii)  of 
the  Act  could  be  invoked  to  make  an 
adjustment  for  taxes  other  than  those 
identified  in  section  773(a)(B)(iii)  or  in 
circumstances  diffierent  from  those 
delineated  in  that  provision,  section 
773(a)(6)(B)(iii)  would  be  superfluous. 
Even  if  he  Diepartment  could  make  a 
COS  adjustment  for  taxes,  petitioners 
argue,  the  PIS  and  COFINS  taxes  would 
not  qualify  for  such  an  adjustment  for 
the  same  reason  that  they  do  not  qualify 
for  an  adjustment  pursuant  to  section 
773(a)(6)(B)(iii).  Petitioners  contend  that 
the  Department's  regulations  limit 
allowances  for  COS  adjustments  to 
instances  which  bear  a  direct 
relationship  to  the  sales  compared. 
Petitioners  assert  that,  because  the  PIS 
and  COFINS  taxes  are  not  imposed 
directly  on  silicon  metal  sales 
transactions,  they  do  not  qualify  for  a 
COS  adjustment. 

Department's  Position:  We  agree  with 
petitioners.  It  is  important  to  note  that 
this  identical  issue  has  been  raised 
before  the  Department  not  in  only  in 
previous  reviews  of  the  instant  case 
[Final  Results  of  3^  and  4*  Reviews), 
but  in  Ferrosilicon  from  Brazil  as  well. 
In  each  of  those  proceedings  and  in  this 
instant  review,  the  record  indicated  that 
the  Brazilian  PIS  and  COFINS  taxes  are 
taxes  on  gross  revenue  exclusive  of 
export  revenue  and,  thus,  are  not 
imposed  on  the  merchandise  or 
components  thereof.  Therefore,  in 
accordance  with  our  consistent  practice 
with  respect  to  these  taxes,  we  have 
again  determined  for  these  final  results 
that,  because  these  taxes  cannot  be  tied 
directly  to  silicon  metal  sales,  we  have 
no  statutory  basis  to  deduct  them  from 
NV.  Likewise,  because  the  PIS  and 
COFINS  taxes  are  gross  revenue  taxes, 
we  have  again  determined  they  do  not 
bear  a  direct  relationship  to  home 
market  sales  and,  therefore,  do  not 
qualify  for  a  COS  adjustment. 

Comment  26:  /CMS  Taxes  Paid  on 
Inputs 

First,  Eletrosilex  contends  that  the 
Department  improperly  calculated  the 
total  cost  of  manufacturing  (TOTCOM) 
inclusive  of  ICMS  taxes  paid  on  inputs 
as  these  taxes  have  been  included  in  the 
variable  overhead  of  Eletrosilex 's  cost 


data.  Eletrosilex  asserts  that  the  reported 
variable  overhead  included  all  internal 
taxes  (ICMS,  IPI,  PIS  and  OOFINS)  and 
accordingly,  the  Department  should 
reduce  its  TOTCOM  for  the  full  amount 
of  ICMS  taxes  included  in  the  COP 
calculatitms  of  the  preliminary  results  of 
this  review. 

Second,  Eletrosilex  argues  that  the 
Department  should  revert  to  its 
approach  in  Final  Results  of  1"  Review 
at  42806.  42808  and  therefore  not 
inglude  ICMS  taxes  paid  on  input 
material  when  those  taxes  are  offset  by 
a  respondent's  collection  of  ICMS  taxes 
on  the  sales  of  the  merchandise. 
Eletrosilex  claims  that  the  Department's 
justification  of  its  currefit  treatment  of 
ICMS  taxes  stated  in  the  Final  Results  of 
3^  Review  at  46769  as  "does  not 
account  for  offsets  of  taxes  paid  due  to 
home  market  sales"  and  its  oasis  of 
determination  on  ICMS  tax  treatment 
solely  on  the  remittance  of  internal 
taxes  upon  exportation  of  merchandise 
results  in  a  Department  position 
inconsistent  with  the  interpretation  of 
the  statute  by  the  Court  of  International 
Trade  and  with  the  requirements  of  the 
GATT. 

Fiirther,  Eletrosilex  states  that  it  is 
required  by  the  statute  to  include  in  CV 
all  "costs  of  material"  incurred  in  the 
production  of  the  merchandise. 
Eletrosilex  contends  that  VAT  taxes, 
like  the  Brazilian  ICMS  tax,  are  not  a 
cost  of  materials  and  therefore  should 
not  be  included  in  the  CV  build  up. 
Eletrosilex  states  that  if  a  producer 
demonstrates  that  VAT  taxes  imposed 
on  inputs  are  fully  recouped  (i.e.  ICMS 
taxes  collected  from  domestic  sales 
exceed  ICMS  taxes  paid  to  the  input 
suppliers),  then  ICMS  taxes  are  not  a 
cost  of  materials  and  should  therefore 
not  be  in  the  calculation  of  CV. 

Dow  Coming  asserts  that  ICMS  taxes 
should  not  be  included  in  the  cost  of 
production  of  Eletrosilex  or  any  other 
Brazilian  producer  based  on  their 
"direct  knowledge"  of  ICMS  taxes  and 
its  impact  on  operation  costs.  Dow 
Coming  states  it  is  knowledgeable  on 
ICMS  Tax  treatment  in  Brazil  because 
the  company  has  extensive  producticm 
facilities  and  a  sales  network  in  Brazil. 
Dow  Coming  states  that  ICMS  taxes  are 
fully  recouped  by  the  producer  on  all 
sales,  not  just  on  export  sales,  and 
therefore  ICMS  taxes  should  not  be 
included  in  the  cost  of  production  of 
Eletrosilex  or  any  other  Brazilian 
producer. 

Rima  concurs  with  Eletrosilex  that 
without  first  determining  whether  VAT 
paid  on  material  inputs  are  in  fact  a  cost 
of  such  materials  it  is  improper  to 
compare  CV,  inclusive  of  VAT,  Mrith  a 
U.S.  price,  exclusive  of  VAT.  Rima 


Federal  Regieter/Vol.  63,  No.  28 /Wednesday.  February  11.  1998 /Notices 


6911 


argues  that  in  ralrail^Hng  CV.  the 
Department  included  Branl's  ICMS  and 
IPI  taxes  in  the  cost  build-up.  Rima 
argues  that  Article  VI  of  the  GATT  and 
Article  2  of  the  Tokyo  Round 
Antidimiping  Code  require  that 
dumping  assessments  oe  tax-neutral. 
Rima  also  argues  that  the  Umguay 
Round  Agreements  Act  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  Price,  so  that 
no  amsumption  tax  is  included  in  the 
price  in  either  maricet.  Rima  argues  that 
in  Brazil.  VAT  paid  on  the  supply  of 
input  materials  can  be  ofEset  with  VAT 
collected  from  sale  of  the  merchandise 
produced  with  such  materials. 
Accordingly.  Rima  argues  that  in  a  tax 
scheme  sudi  as  Brazil's,  a  respcmdent 
may  be  able  to  show  that  a  value  added 
tax  on  inputs  did  not  in  bet  constitute 
a  cost  of  materials  for  the  exported 
product  within  the  meaning  of  19  U.S.C 
section  1677b(e)(l)(A).  Aimcor  et  al.  v. 
United  States,  Slip  Op.  95-130  (July  20, 
1995)  {"AIMCOR").  Therefore.  Rima 
argues  that  it  was  improper  to  compare 
a  CV  inclusive  of  VAT  to  a  U.S.  price 
which  does  not  include  any  VA'T. 

Petitioners  argue  that  the  Department 
correctly  included  ICMS  and  IPI  taxes  in 
CV.  because  the  statute  requires  a  tax 
neutral  comparison.  Petitionere  ar^gue 
that  in  Brazil  these  taxes  paid  on  inputs 
are  not  remitted  or  refunded  upon 
exportation.  Petitioners  argue  that  Rima 
does  not  even  claim  that  the  company 
recovered  the  ICMS  and  IPI  taxes  paid 
on  inputs. 

Petitioners  argue  that  the 
Department's  inclusion  in  CV  of  ICMS 
and  IPI  taxes  paid  on  inputs  used  in 
metal  production  is  consistent  with  the 
statute.  Petitioners  argue  that  section 
773(e)  of  the  Act  provides  that  CV  shall 
include  cost  of  materials  and  that  the 
cost  of  materials  shall  be  determined 
without  regard  to  any  internal  tax  in  the 
exporting  coimtry  imposed  on  such 
materials  or  their  disposition  which  are 
remitted  or  refunded  upon  exportation 
of  the  subject  merchandise  produced 
from  such  materials.  Petitioners  argue 
that  according  to  the  plain  language  of 
the  statute,  a  domestic  tax  directly 
applicable  to  materials  used  in 
producing  exported  merchaiulise  is  a 
cost  that  must  be  included  in  CV  unless, 
and  only  if.  such  tax  is  remitted  or 
refunded  upon  exportation  of  the 
merchandise.  Petitioners  argue  that 
there  is  no  dispute  that  the  ICMS  taxes 
paid  on  inputs  used  to  produce  silicon 
metal  exported  to  the  U.S.  were  not 
remitted  or  refunded  upon  exportation. 

Petitioners  also  argue  that  including 
the  ICMS  taxes  paid  on  inputs  in  CV 


does  not  violate  the  principle  of  tax 
neutrality,  as  expressed  in  the  Goieral 
Ameement  on  Tariffs  and  Trade. 

Finally,  petitioners  aigae  that  Rima's 
reliance  on  AIMOOR  is  misplaced,  in 
that  petitioners  point  out  that  the 
general  clause  relied  upon  b^  the  Court 
of  International  Trade  does  not  address 
the  specific  question  of  how  taxes  are  to 
be  treated  in  determining  the  cost  of 
materials.  Petiticmen  argue  that  in 
AAf COR  the  OTlnterpreted  the 
virttially  identical  provision  of  section 
773(e)(1)(A)  prior  to  the  changes  made 
by  the  Uruguay  Roimd  Act  Petitioners 
argue  that  the  CTT's  interpretation  of  the 
statute  is  wrong  because  it  relies  on  the 
general  clause  at  the  end  of  the 
provision  stating  that  the  cost  of 
materials  to  be  included  in  CV  is  to  be 
determined  at  a  time  preceding  the  date 
of  exportation.  Moreover,  petitioners 
argue  that  clause  is  not  part  of  the 
current  statute. 

Petitioners  amtend  that  the 
Department  correctly  included  an 
amount  for  ICMS  taxes  in  the 
calculation  of  CV.  Petitioners  dte  to 
Section  773(e)  of  die  Act.  which  states 
that  "the  costs  of  materi^  shall  be 
determined  without  regard  to  any 
internal  tax  in  the  exporting  country 
imposed  on  such  materials  or  their 
disposition  which  are  remitted  or 
refunded  upon  exportation  of  the 
subject  merchandise  produced  from 
such  materials."  Petitioners  point  out 
that  because  the  ICMS  taxes  paid  on 
inputs  used  to  produce  silicon  metal 
exported  to  the  United  States  were  not 
remitted  or  refunded  upon  exportation, 
the  ICMS  taxes  were  correctly  included 
inCV. 

Department's  Position:  We  disagree 
with  Eletrosilex  that  ICMS  taxes  are 
included  in  its  reported  total 
manufacturing  costs  (TOTCOM)  as 
variable  overhead.  Evidence  on  the 
record  (see  Eletrosilex's  November  12, 
1996  and  January  7, 1998  questionnaire 
responses)  contradicts  this  assertion. 
Specifically.  Eletrosilex  provided  a 
worksheet  which  breaks  out  all  the 
components  of  variable  overhead.  ICMS 
taxes  are  not  accounted  for  on  this 
worksheet.  Furthermore,  Eletrosilex 
provided  worksheets  detailing,  on  a 
monthly  basis,  the  amounts  of  ICMS 
taxes  paid  on  secondary  material  and 
direct  material  inputs.  The  sum  of  these 
taxes  in  each  month  exceeds  the  amount 
Eletrosilex  reported  as  variable 
overhead  for  that  month.  Therefore,  we 
conclude  that  the  reported  TOTCOM 
does  not  include  ICMS. 

With  respect  to  the  broader  issue  of 
whether  ICIMS  and  IPI  taxes  should  be 
included  in  CV,  we  have  an  established 
practice  regarding  the  treatment  of  such 


taxes  in  calculating  CV.  See,  e.g., 
Ferrosilicon  from  Brazil.  Final 
Redetermination  on  Remand  of  Sales  at 
Less  Than  Fair  Value,  at  10  (January  16. 
1996);  Ferrosilicon  from  Brazil,  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407. 
59414  (November  22. 1996);  Silicon 
Metal  From  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part,  63  FR  1954, 1965 
(January  14, 1997);  Silicon  Metal  From 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part,  62 
FR  1970, 1976  Oanuary  14, 1997).  Our 
practice  is  governed  by  section 
773(e)(1)(A)  of  the  Act,  which  requires 
that  taxes  paid  on  inputs  be  included  in 
CV  when  such  taxes  are  not  remitted  or 
refunded  upon  exportation  of  the  final 
product.  We  have  considered  add 
rejected  in  other  cases  arguments 
similar  to  those  respondents  have  made 
here  that,  because  the  amount  of  ICMS 
and  IPI  taxes  paid  on  inputs  used  in 
producing  exported  merchandise  is 
credited  against  the  liability  for  taxes 
collected  on  home  market  sales,  the 
taxes  paid  on  inputs  should  not  be 
included  in  CV. 

Section  773(e)  of  the  Act  directs  us  to 
exclude  fix>m  CV  only  those  internal 
taxes  remitted  or  refunded  upon  export. 
Therefore,  if  the  taxes  paid  on 
production  inputs  are  neither  remitted 
nor  refunded  upon  exportation  of  the 
subject  merchandise,  the  ability  of  the 
manubcturerlb  recoup  this  tax  expense 
through  domestic  market  sales  is  not 
automatic  and  also  not  relevant.  Thus, 
we  calculated  the  ICMS  and  IPI  taxes  as 
a  percentage  of  the  total  purchases  of 
materials  and  energy,  and  wc  added  this 
amoimt  to  the  reported  CV. 

We  note  that  on  November  25, 1997, 
the  U.S.  Court  of  International  Trade 
remanded  to  the  Department  the 
determination  in  the  LFTV  investigation 
of  Silicon  Metal  from  Brazil.  Camargo    . 
Correa  Metais,  S~A.,  v.  United  States, 
Slip  Op.  97-159,  November  25, 1997. 
The  Court  ordered  the  Department  to 
change  its  treatment  of  ICMS  taxes  in 
the  calculation  of  constmcted  value.  In 
ordering  the  remand,  the  Court  held  that 
ICMS  taxes  are  remitted  or  refunded 
upon  exportation  of  the  subject 
merchandise  within  the  meaning  of  the 
pre-URAA  antidimiping  statute  (section 
773(e)(1)(A)).  The  Department  is  in  the 
process  of  reviewing  the  Court's 
decision,  as  well  as  other  relevant  QT 
decisions,  and  their  implications  for  the 
Department's  treatment  of  Brazilian 
value-added  taxes.  The  E)epartment's 
determination  on  remand  is  due  to  the 
Court  by  February  24, 1998.  -- 
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Comment  27:  Contmt  Numbers 

Petitioners  assert  that  CSCC's 
repoited  control  numbers  are  unreliable. 
Petitioners  contend  that  not  only  does 
CBCC's  product  brochure  describe  two 
different  types  of  silicon  metal 
produced  and  sold  by  CBCC  (silicon 
metal  for  the  aluminum  industry  and 
silicon  metal  designed  for  chemical  and 
metallurgical  industries)  which  have 
distinct  chemical  specifications,  but  an 
examination  of  CBCC's  U.S.  sales 
indicates  that  CBCC  sold  silicon  metal 
for  both  applications  during  the  review 
period.  Petitioners  state  that,  while  the 
Department  clearly  instructed  CBCC  in 
the  Department's  second  supplemental 
questionnaire  to  report  the  chemical 
composition  of  the  merchandise  it  sold 
in  the  home  market  diuing  the  POR. 
CBCC  hiled  to  provide  this  information, 
stating  that  the  information  would  be 
available  at  verification.  However, 
petitioners  assert,  because  the 
Department  subsequently  canceled  its 
scheduled  verification  of  CBCC's  home 
market  sales  information  and  CBCC 
biled  to  subsequently  report  this 
information,  there  is  no  way  to  ensure    . 
that  CBCCs  reported  home  market 
control  numbers  are  accurate  and  the 
Department  is  therefore  unable  to 
perform  a  proper  product  matching.  As 
a  result,  ptetitioners  assert,  the 
Department  should  base  its  calculation 
of  normal  value  for  CBCC  on  CV.  In  the 
alternative,  petitioners  contend,  the 
Department  should  require  CBCC  to 
report  the  chemical  composition  of  its 
home  market  merchandise  and  to  re- 
report  control  numbers  which  reflect  the 
cbiemical  composition  and  the  grade  of 
merchandise  described  in  CBCC's 
product  brochure. 

CBCC  argues  that  the  petitioners' 
assertions  are  unfounded  for  the 
following  reasons:  First.  CBCC  states, 
the  petitioners  have  misinterpreted  the 
nature  of  CBCC's  reported  U.S.  sales. 
CBCC  assarts  that  the  customer  for  one 
of  the  U.S.  sales  identified  hy  the 
petitioners  in  its  case  brief  clearly  did 
not  purchase  silicon  metal  for  chemical 
or  metallurgical  applications.  In 
additi(m,  CBCC  argues  that  the 
difliarenoe  in  the  per-ton  price  of  this 
U.S.  sale  compared  to  that  for  its  other 
U.S.  sales  is  not  due  to  difiiarences  in 
chemical  composition  as  the  petitioners 
assert,  but  rather  is  the  result  of  (1)  the 
fact  that  the  sale  included  ocean  height 
costs,  and  (2)  the  Cact  that  the  sale  was 
made  at  the  end  of  the  review  period  at 
a  time  when  the  price  of  silicon  metal 
was  lower  in  the  U.S.  market  than  it  was 
at  the  time  the  other  U.S.  sales  were 
made.  Secood.  CBCC  maintains  that  the 


record  demonstrates  that  it  sold  only 
one  type  of  product  in  the  U.S.  and 
home  markets  during  the  review  period 
and.  as  a  result,  it  conectly  reported  the 
same  control  number  for  all  its  home 
market  and  U.S.  sales.  Third.  CBCC 
argues  that  its  brochure  is  intended  for 
general  customer  use  and  informs 
potential  customers  about  the  types  of 
products  that  CBCC  can  produce  and 
sell.  Thus.  CBCC  contends,  simply 
because  the  brochure  identifies  different 
product  types  does  not  automatically 
indicate  that  it  sold  both  types  during 
the  review  period.  Finally,  CBCC  asserts 
that  the  petitioners  provide  no  support 
whatsoever  to  demonstrate  that  the 
information  it  provided  in  its  response 
was  incorrect  or  hinders  the 
Department's  ability  to  make 
appropriate  price  comparisons. 

Department's  Position:  We  agree  with 
CBCC.  Not  only  does  the  record  in  this 
review  lack  information  which  calls  into 
question  the  accuracy  of  CBCC's 
reported  control  numbers  but  the 
petitioners  have  not  provided  any 
evidence  supporting  their  contentions. 
For  example,  while  we  asked 
respondents  to  submit  a  copy  of  their 
product  brochures,  we  recognize  that 
not  every  product  in  the  brochure  may 
be  produced  and  sold  by  the  company 
during  our  identified  review  periods.  As 
a  result,  we  sgree  with  CBCC  that  such 
brochurss  serve  the  piirpose  of  only 
identifying  the  range  of  products 
available  and  that  there  is  no  basis  for 
the  assertion  that  all  products  identified 
in  a  brochure  will  necessarily  be 
produced  and  sold  during  a  review 
period.  Thus,  we  do  not  accept  CBCC's 
product  brochure  as  evidence  that  CBCC 
sold  more  than  one  type  of  subiect 
merchandise  in  the  U.S.  and  home 
markets  during  the  review  period. 
Furthermore,  while  the  petitioners 
assert  that  a  certain  U.S.  sale  was  of 
silicon  metal  for  chemical  or 
metallurgical  applications,  we  are 
satisfied  with  CBCC's  explanation 
rebutting  this  contention  and  note  that 
while  petitioners  claim  the  chemical 
composition  of  this  sale  warrants  its 
classification  as  sale  for  chemical  or 
metallurgicai  applications,  the 
petitioners  provide  no  evidence 
supp(Hting  this  contention.  Finally,  not 
only  did  CBCC  report  detailed  chemical 
compositions  for  its  U.S.  sales  which 
demonstrate  the  appropriateness  of 
using  a  single  control  nimiber.  but  it 
clearly  indicated  in  its  responses  that 
there  was  no  major  variation  in  the 
chemical  compositions  between  its  U.S. 
and  home  mancet  sales.  In  light  of  this 
and  the  absence  of  sny  record  evidence 
which  supports  petiticmers'  contentions 


or  otherwise  calls  into  question  the 
accuracy  of  CBCC's  reported  control 
numbers,  for  these  finsl  results  we  have 
again  accepted  CBCC's  reported  control 
numbers  and  have  not  altered  the 
model-match  portion  of  our  analysis. 

Comment  28:  Discrepancy  on 
Information  Reported  by  Dow  Coming 

Petitioners  argue  that  the  Department 
should  require  Dow  to  (1)  explain  the 
discrepancy  in  the  quantity  of  imports 
Dow  indicated  it  purchased  firran 
Eletrosilex.  and  the  quantity  of  exports 
Eletrosilex  states  that  it  sold  to  Dow 
during  the  POR.  and  (2)  subnut  the 
audit  documents  used  to  derive  the  per- 
unit  depreciation  amount  submitted  in 
its  case  brief.  In  a  letter  dated  December 
26. 1997.  Dow  Corning  stated  that  "We 
have  reviewed  our  records  for  the 
period  of  review,  including  the 
commercial  invoices  received  from 
Eletrosilex  and  our  records  of 
merchandise,  and  find  that  we  erred  in 
the  Quantity  we  refBrenced  in  our  Case 
Brief."  In  this  letter,  Dow  also  indicated 
thst  its  record  of  imports  from 
Eletrosilex  match  the  quantity 
Eletrosilex  claimed  it  exportwi  to  Dow 
during  the  POR.  Petitioners  submitted  a 
letter  on  January  8, 1998  whidi 
reiterates  their  rebuttal  brief  positions, 
and  asserts  that  the  Department  remove 
Dow's  letter  of  December  26, 1997  from 
the  record  of  this  proceeding  because, 
pursuant  to  19  CFR  353.31(a)(3).  the 
Department  "will  not  consider... in  the 
final  results,  or  retain  in  the  record  of 
the  proceeding,  any  Cactual  information 
submitted  after  the  applicable  time 
limit." 

Department's  Position:  In  their 
rebuttal  brief,  petitioners  requested  that 
the  Department  require  Dow  to  explain 
the  discrepancy  in  the  quantity  of 
imports  as  reported  separately  by  Dow 
and  Eletrosilex.  Dow  provided  an 
explanation  in  its  Decembw  26. 1997 
letter.  Petitioners  have  also  commented 
on  this  submission.  Accordingly,  the 
Department,  in  its  discretion,  has 
accepted  Dow  Coming's  December  26, 
1997  letter. 

In  its  letter,  Dow  explained  that  it 
erred  in  calculating  the  total  quantity 
shipped  during  the  period  of  review. 
Dow  has  recalculated  the  total  quantity 
shipped  by  examining  and  applying 
data  bom  the  original  invoices.  Dow's 
recalciilation  is  consistent  with  that 
reported  by  Eletrdsilex  in  its  response. 
Further,  nothing  in  petitioners'  January 
8. 1998  letter  disputes  the  acciiracy  of 
this  information.  Accordingly,  the 
Department  is  satisfied  witn  Dow's 
explanation  of  the  discrepancy  in 
quantity  in  this  case.  Thsrefore.  the 
Department's  calculation  of  quantity  is 
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baaed  upon  infonnation  submitted  by 
the  respondent  Eletrosilex. 

With  respect  to  petitioners'  argument 
that  the  Department  should  request 
additional  information  from  Dow  due  to 
discrepancies  in  the  amounts  reported    - 
by  Dow  and  Eletrosilex  for  depreciation 
expenses,  we  disagree.  The  informaticm 
submitted  by  Dow  is  not  relevant  to  the 
Department's  analysis.  First,  the  data 
submitted  by  Dow  were  illustrative,  in 
that  the  company  was  making  the  point 
that  its  independent  auditors  concluded 
that  Eletrosilex  was  selling  its  products 
above  the  cost  of  production.  Dow  did 
not  provide  this  infonnation  to  the 
Department  as  a  substitute  for  the 
information  reported  by  Eletrosilex. 
Dow  stipulated  that  its  cost  data  were 
gathered  for  a  completely  difierent 
purpose,  notably  to  determine  whether 
the  financial  position  of  Eletrosilex  was 
suffidentiy  sound  for  Dow  to  establish 
a  long-term  supply  agreement.  Second, 
this  information  would  only  serve  to 
confuse  the  issue.  Dow's  auditors 
utilized  a  different  period  in  their 
calculations  than  the  Department,  and 
calculated  depreciation  in  U.S.  dollars, 
while  the  Department  calculated 
depreciation  in  Brazilian  currency. 
Finally,  this  information  is  clearly 
unnecessary.  The  Department  requested 
and  received  infonnation  on  this  issue 
in  the  original  and  supplemental 
questionnaire  responses  by  Eletrosilex. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
period  Kfarch  1, 1995  through  February 
29. 1997: 


Manufacturer/exporter 

Percent 
margin 

CBCC 

0.00 

EMrosiiex  _;. 

39.00 

Minasligas  ...-. 

Rima _ 

1.67 
3.08 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we 
have  calcidated  importer-specific  ad 
valorem  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  quantity  of  sales 
examined  during  the  POR.  This  method 
has  been  upheld  by  the  courts.  (See  e.g.. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  from  France, 
Germany,  Italy,  Japan.  Singapore,  and 
the  United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  61  FR  2081,  2083  (January  15, 


1997):  FAG  Kugelfischer  Georg  Schafer 
KgaAv.  United  States.  No.  92-07-00487. 
1995  Ct  Int'l  Trade  LEXIS  209.  at 
CIT*10  (September  14. 1995).  afTd.  No. 
96-1074  1996  U.S.  App.  Lexis  11544 
(Fed.  Or.  May  1996). 

The  Department  will  issue 
appraisement  instnictions  directiy  to 
the  Customs  Service.  Individual 
diffierences  between  United  States  price 
and  NV  may  vary  frtnn  the  percentages 
stated  above.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results  of 
review  for  all  shipments  of  siUcon  metal 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  tiie  Act.  and  will 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review:  (1)  the  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
listed  above  except  for  CBCC,  which 
had  a  de  minimis  margin,  and  whose 
cash  deposit  rate  is  therefore  zero;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
establidied  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  in  the  LTFV  investigation  conducted 
by  the  Department,  the  cash  deposit  rate 
will  be  91.06  percent,  the  "all  others" 
rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occtirred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^PO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  Sec.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  4. 1998. 

Robert  S.  LaRona. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-3488  Filed  2-10-98;  B:4S  am) 

BNJJNQ  CODE  3Sia-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application  to  Amend 
Certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
simimarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMBHTARY  INFORMATION:  TiUe  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
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privikgad  or  confidential  business 
infonnation  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H.  Washington. 
D.C  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refsr  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
2A007." 

Florida  Qtrus  Exports.  L.C  ("FCE") 
original  Certificate  was  issued  on 
February  23. 1995  (60  FR  12735,  March 
8, 1995)  and  previously  amended  on 
January  16. 1996  (61  FR  4255.  February 
5. 1996).  A  sununary  of  the  application 
for  an  amendment  follows. 

fa— iiiy  ofthe  AppBcatkm 

Applicant:  Florida  Citrus  Exports. 
L.C.  1991  74th  Avenue.  Vero  Beech. 
Florida  32966. 

Contact:  Charles  M.  Sanders.  Jr.. 
Attorney,  Telephone:  (561)  770-4685. 

Application  No.:  94-2A007. 

Date  Deemed  Submitted:  February  4. 
1998. 

Proposed  Amendment:  FCE  seeks  to 
•mend  its  Certificate  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CF.R.  325.2(1)): 
Dole  Citrus,  Vero  Beech.  FL  (controlling 
entity:  Dole  Food  Company,  Inc., 
Westlake  Villags.  CA):  Hogan  &  Sons. 
Inc.  Vero  Beach,  FL:  and  The  Packers 
of  Indian  River,  Ltd.,  Ft.  Pierce.  FL. 

2.  Delete  Ocean  Spray  Cranberries 
Inc.  Vero  Beach,  FL  as  a  "Member"  of 
the  Certificate. 

Dated:  February  6. 1998. 


DEPARTMENT  OF  COMMERCE 


Acting  Dinctor  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc  96-3423  FUed  2-10-98;  8:45  ami 


Mld>Attantle  FWMry  MMt^wnant 
Council:  Meallniia 

AOBCV:  National  Marine  Fisheries 
Service  (NMFS),  Natiooal  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  public  meeting. 


DEPARTMENT  OF  DEFENSE 

Oflloo  of  Iho  Soeratwy 

PrapwMion  of  •  DrsflThMisr 
DslsnM  Exisndsd  Tmi  Rango 


r:  The  Mid-Atlantic  Fishery 
Management  Coundl's  Comprehensive 
Management  Committee  will  hold  a 
public  meeting. 

0ATE8:  The  meeting  will  be  held  on 
Friday,  February  27, 1998.  from  10:00 
a.m.  until  5:00  p.m. 


I:  The  meeting  will  be  held  at 
the  Westin  Suites  Philadelphia  Airport 
4101  bland  Avenue.  Philadelphia.  PA; 
telephone:  215-365-6600. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street.  Dover.  UE  19904;  telephone: 
302-674-2331. 


FOM  njnTHDi  wtKumnvtim  cam  net: 
David  R.  Keifar.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 


tAfiv  mpommation:  Agenda 
items  are  vessel  replacement  criteria 
and  comprehensive  management  matrix 
development. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Committee  action  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

Special  AccomiiMKUtioaa 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
AOOncsacs)  at  least  5  days  priw  to  the 
meeting  date. 

Dated  Februaiy  4, 1998. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  98-3483  FUed  2-10-98;  8:45  ami 


aMMiiwiH,  Egin  Qulf  TmI  Rmiq* 

AOMCY:  DOD.  Ballistic  Missile  Defense 

Oiganizaticm  (BMIX>). 

ACTWM;  Notice  of  availability  (NOA). 


r:  This  notifies  the  public  that 
BMDO  is  issuing  a  Draft  Supplemental 
Envinuunental  bnpact  Statement 
(DSEIS)  for  the  ^Un  Gulf  Test  Range 
(EGTR).  The  DSEIS  assesses  the 
potential  impacU  associated  with 
developmental  and  operational  flight 
testing  of  Theater  Missile  Deianae 
(TMD)  systems.  The  proposed  action 
and  alternatives  would  ^ow  for  the 
devefopment  and  testing  of  TMD 
systnns  to  protect  U.&faroes.  friends, 
and  allies  around  the  world  boat  attacks 
by  ballistic  missiles.  As  the  Executing 
Agent,  theAir  Force  Development  Test 
Center  (AFDTC).  Eglin  Air  Force  Base 
(AFB).  Florida,  is  managing  the  DSEIS 
for  BMDO.  The  U.S.  Army  Space  and 
Missile  Defiense  Command  (USASMDC). 
Huntsville,  Alabama,  is  preparing  the 
DSEIS  documentation  for  tlus  AFDTC. 
The  DSEIS  analyzes  additional  missile 
launch  and  support  locations,  facility 
construction,  launch  preparation 
activities,  missile  flignt  tests,  radar  and 
optical  tracking  operatirais.  and 
intercept  tests  in  the  Gulf  of  Mexico  not 
analyzed  in  the  TMD  Extended  Test 
Range  Final  Environmental  Impact 
Statement.  November  1994. 

The  Record  of  Dedsicm  cm  the  TMD 
Extended  Test  Range  Final 
Environmental  Impact  Statement. 
March  21, 1995.  documented  only  the 
selecticm  of  U.S.  Army  Kwa|alein  Atolt. 
republic  of  the  Marshall  Islands,  and  the 
White  Sands  Missile  Range,  New 
Mexico,  for  TMD  tests.  Howevw, 
additional  interceptor  and  target  missile 
launch  options  have  been  identified  for 
the  EGTR.  These  additional  alternatives 
are  within  treaty  and  technology 
limitations.  The  EGTR  alternatives 
would  provide  greater  flexibility  in  test 
scenarios  than  is  possible  if  testing 
remains  limited  to  existing  ranges,  and 
would  permit  more  realistic  testii^  of 
TMD  interceptor  systems.  Copies  of  the 
TMD  Extended  test  Range  Final 
Environmental  Impact  Statement,  are 
available  at  various  locations  within  the 
interested  commtmities.  The  exact 
locations  can  be  provided  by  contacting 
thepoint  of  contact  listed  below. 

Tne  purpose  of  expandins  the  EGTR's 
missile  defense  testing  capwility  is  to 
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realistically  test  TMD  systems  to 
validate  their  capability  to  intercept 
enemy  missiles  with  the  capability  of 
ranges  up  to  1,100-kilometers  (684 
miles).  Testing  with  both  target  and 
interceptor  launch  facilities  within  the 
continental  United  States  and  its 
adjacent  waters  would  provide  a  cost- 
effective,  flexible,  long-term  means  of 
meeting  current  and  future  TMD 
requirements. 

Environmental  issues  analyzed  in  the 
DSEIS  for  the  EGTR  include:  air  quality; 
airspace  control;  biological  resources 
(such  as  threatened  or  endangered 
species  and  wetlands):  culttual 
resources;  geology  and  soils;  hazardous 
materials  and  waste;  safety  and  health; 
land  use;  noise;  socio-economic; 
transportation;  utilities;  visual  and 
aesthetics;  and  water  resources. 
Lead  Agency:  Ballistic  Missile  Defense 

Organization. 
Cooperating  Agencies: 

Department  of  the  Air  Force 

Department  of  the  Army 

Department  of  the  Navy 

Federal  Aviation  Administration 

Department  of  Interior 

U.S.  Coast  Guard 

Proposed  Action 

The  BMDO  proposes  to  establish  the 
capability  to  conduct  missile  defense 
testing  against  targets  simulating  threat 
systems  having  the  capability  of  ranges 
up  to  1,100-kilometers  (684  miles)  with 
defensive  missile  intercepts  over  the 
Gulf  of  Mexico. 

Preferred  Alternative 

The  preferred  alternative  includes 
three  main  types  of  TMD  activities: 

(a)  Target  launches  from  land  at  Eglin 
AFB  and/or  &t)m  aircraft  above  the  Gulf 
of  Mexico; 

(b)  Interceptor  (defensive  missile) 
launches  from  Eglin  AFB  and/or  ships; 
and 

(c)  Intercept  of  the  target  missile  by 
the  interceptor  over  the  Gulf  of  Mexico 
and  within  the  EGTR. 

The  ground-launch  locations 
evaluated  at  Eglin  AFB  are  the  Santa 
Rosa  Island  and  Cape  San  Bias  test 
locations.  The  air-laimched  locations 
evaluated  include  the  airspace  within 
the  EGTR  and  other  locations  in  the 
Gulf  of  Mexico  within  U.S.  controlled 
airspace. 

Other  Altoiutives 

I.  Florida  Keys  Target  Launches 

As  an  alternative  to  the  air  launch  and 
Eglin  AFB  target  launch  sites,  the 
ground-launch  locations  evaluated  in 
the  Florida  Keys  are  Department  of 
Defense  controlled  areas  at  Saddlebunch 


and  Cudjoe  Keys.  These  locations,  along 
with  Boca  Chica.  Dredger,  Sugarloaf, 
and  Fleming  Keys,  are  also  evaluated  to 
support  missile  tracking  and  sensor 
activities. 

2.  Ship-based  Target  Launches 

In  addition  to  the  air  launch  and  Eglin 
AFB  target  launch  sites,  targets 
laimched  frtim  ships  located  within  the 
EGTR  and  other  locations  in  the  Gulf  of 
Mexico  are  evaluated  in  the  DSEIS. 

3.  Platform-based  Interceptor  Launches 

In  addition  to  the  Eglin  AFB 
interceptor  launch  sites,  interceptors 
launched  from  platforms  located 
offshore  from  the  Santa  Rosa  Island  and 
Cape  San  Bias  test  locations  are 
evaluated  in  the  DSEIS. 

4.  No  Action 

In  addition  to  the  above  alternatives, 
the  No  Action  Alternative  is  considered 
for  evaluation  in  the  DSEIS. 

InformationA^omments 

Information  on  the  proposed  action  is 
available  at  the  following  internet 
address;  http://twl.eglin.af.mil/46mtd/ 
tmd.htm.  Individuals  or  organizations 
may  provide  comments  by:  using  E-Mail 
to  submit  questions  and  comments, 
tmd@eglin.af.mil;  or  sending  written 
comments  to:  Ms.  Linda  Ninh,  46  OG/ 
OGM-TMD,  205  West  D  Ave.,  Suite  241, 
Eglin  AFB,  Florida  32578-6866.  hi 
addition,  individuals  or  organizations 
may  offer  verbal  or  written  comments  at 
public  hearings  to  be  held  between  7:00 
and  10:00  p.m.  at  the  following  Florida 
locations: 

Fort  Walton  Beach,  Holiday  hm,  1110 
Santa  Rosa  Blvd.,  March  9, 1998 

Port  St.  Joe,  Port  St.  Joe  High  School. 
100  Sharp  Drive,  March  10,  1998 

Key  West,  Harvey  Government  Center, 
1200  Tnmian  Ave,  March  12, 1998 

Marathon,  Marathon  Government 
Center,  2798  Overseas  Hwy,  March 
13. 1998 

Public  comments  are  invited  through 
April  3, 1998. 

Interested  citizens  and  public  officials 
will  be  able  to  receive  pertinent 
information  regarding  the  findings  of 
the  Draft  SEIS  at  these  meetings.  The 
AFDTC  intends  to  issue  the  Final  SEIS 
in  September  1998. 

Dated:  February  5, 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Begister  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  98-3354  Filed  2-10-98;  8:45  am] 
aajjMO  CODE  aoae  •4  m 


DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  ENERGY 

ENVIRONMENTAL  PROTECTION 
AGENCY 

NUCLEAR  REGULATORY 
COMMISSION 

[Docltet  No.  A-86-44] 

Multi-Agency  Radiation  Survey  and 
Site  Investigation  Manual 

agency:  U.S.  Department  of  Defense, 

U.S.  Department  of  Energy,  U.S. 

Environmental  Protection  Agency,  and 

the  U.S.  Nuclear  Regulatory 

Commission. 

ACTTON:  Notice  of  availability. 

SUMMARY:  The  Department  of  Defense 
(DOD),  Department  of  Energy  (DOE). 
U.S.  Environmental  Protection  Agency 
(EPA),  and  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  are  announcing  the 
availability  for  use  of  the  "Multi-Agency 
Radiation  Survey  and  Site  Investigation 
Manual"  (MARSSIM).  The  MARSSIM 
provides  information  on  planning, 
conducting,  evaluating,  and 
documenting  environmental 
radiological  surveys  of  surface  soils  and 
building  surfaces  for  demonstrating 
compliance  with  regulations.  The 
MARSSIM,  now  finalized,  is  a  multi- 
agency  consensus  document.  The 
agencies  previously  have  sought  public 
comment  in  order  to  receive  feedback 
&t)m  the  widest  range  of  interested 
parties  and  to  ensure  that  all 
information  relevant  to  developing  the 
■document  was  received.  The  agencies 
reviewed  pubUc  comments  received  on 
the  draft  MARSSIM  as  well  as 
comments  frtim  a  concurrent, 
independent,  technical  peer  review. 
Suggested  changes  were  incorporated, 
where  appropriate,  in  response  to  those 
comments. 

ADDRESSES:  Copies  of  the  draft  and  the 
final  MARSSIM  and  all  public  and 
technical  peer  review  comments 
received  may  be  examined  or  copied  for 
a  fee  at  the  EPA  Docket  Room  M1500, 
Docket  No.  A-9&-44,  First  Floor 
Waterside  Mall,  401  M  Street,  S.W., 
Washington  D.C.  20460;  and  the  NRC 
PubUc  Docimient  Room,  2120  L  Street, 
NW,  Washington  DC  20555-0001.  The 
EPA  docket  may  be  inspected  from  8:00 
am  to  4:00  pm,  Monday  through  Friday, 
excluding  Federal  holidays  in  Room 
M1500  at  the  address  above.  NRC 
documents  may  be  inspected  from  7:45 
am  to  4:15  pm,  Monday  through  Friday, 
excluding  Federal  hoUdays  in  the  lower 
level  of  the  building  at  the  address 
above.  Copies  of  the  MARSSIM  may  be 
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purchased  by  requests  in  writing  to:  The 
Sufwrintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20402-9328. 
The  NRC  document  number  is  NUREG- 
1575,  and  the  EPA  document  number  is 
EPA  402-R-97-016.  The  manual  is  also 
available  through  the  Internet  at:  http:/ 
/ www.epa.gov/radiationymarssim  or  by 
linkage  from  the  NRC  home  page  at: 
http://www.nrc.gov:  or  the  DOE  home 
page  at:  http://www.doe.gov. 
FOR  FUimiEfl  MFORMATION  COKTACT:  Any 
of  the  following  points  of  contact  for 
each  agency  for  technical  information 
(see  "Addresses"  section  above  for 
directions  on  obtaining  a  copy  of  the 
MARSSIM):  DOE:  Keimeth  Duvall. 
Phone:  (202)  586-0242.  U.S.  Department 
of  Energy  (EH-412).  1000  Independence 
Avenue.  SW,  Washington,  DC  20585.  e- 
mail  kenneth.duvall9hq.doe.gov:  EPA: 
Mark  Doehnert;  Phone:  (202)  564-9386, 
U.S.  Environmental  Protection  Agency, 
Mail  Stop  6602).  401  M.  Street,  SW. 
Washington  DC  20460,  e-mail 
doehnert.markOepamail.epa.gov;  NRC: 
Robert  A.  Meek.  Phone:  (301)  415-6205, 
U.S.  Nuclear  Regulatory  Commission, 
MS  T-gC:24,  Washington  DC  20555,  e- 
mail  ram20nrc.gov.  Questions 
concerning  the  multi-agency  docimient 
development  project  should  be 
addressed  to  CDR  Colleen  Petullo.  U.S. 
Public  Health  Service  at  U.S. 
Environmental  Protection  Agency,  R&IE, 
PO  Box  98517,  Las  Vegas.  NV  89193- 
8517,  (702)  796-2476.  e-mail 
petullo.colleenOepamail.epa.gov. 
•UPPlBfKNrARV  MFOMIATKM:  The 
MARSSIM  provides  information  on 
planning,  conducting,  evaluating,  and 
documenting  environmental 
radiological  surveys  of  surface  soil  and 
building  surfaces  for  demonstrating 
compliance  with  regulations.  The 
MARSSIM,  now  finalized,  is  a  multi- 
agency  consensus  doomfient. 

The  MARSSIM  was  developed 
collaboratively  over  the  past  four  years 
by  the  technical  stafh  of  foar  Federal 
agencies  having  authority  for  control  of 
radioactive  materials:  DOD.  DOE,  EPA. 
and  NRC.  Members  of  the  public  and 
contractors  to  the  Federal  agencies  have 
been  present  during  the  open  meetings 
of  the  MARSSIM  work  group  and  have 
been  provided  opportunities  for  input. 

The  MARSSIM's  objective  is  to 
describe  standardized  and  consistent 
approaches  for  surveys  of  soil  surfaces 
and  building  surfaces,  which  provide  a 
high  degree  of  assurance  that 
established  release  criteria,  limits, 
guidelines,  and  conditions  of  the 
regulatory  agencies  are  satisfied,  while 
at  the  same  time  encouraging  an 
effiactive  use  of  resources.  The 


techniques,  methodologies,  and 
philosophies  that  form  the  bases  of  this 
manual  were  developed  to  be  consistent 
with  current  Federal  limits,  guidelines, 
and  procedures. 

The  MARSSIM  benefited  Grom 
extensive  internal,  public,  and  technical 
peer  reviews  and  public  comments. 
Before  the  publication  of  the  draft  for 
public  comment,  the  Federal  agencies 
performed  an  internal  review.  Those 
internal  review  comments  that  reflected 
a  technical  error  or  flaw  in  logic  or 
information  flow  were  addressed  before 
public  comments  were  requested.  The 
other  comments,  e.g.,  clarifications, 
editorial  suggestions,  etc..  from  the 
Federal  agencies  were  addressed  along 
with  the  public  comments.  The  public 
review  was  a  necessary  step  in  the 
development  of  a  final  multi-agency 
consensus  document.  In  addition  to 
written  comments,  the  work  group 
provided  the  public  with  the 
opportunity  to  comment  during  the 
open  meetings.  The  dociunent  also 
received  formal  technical  peer  review 
under  the  auspices  of  the  EPA  Science 
Advisory  Board  (SAB).  The  results  of 
the  peer  review  and  the  responses  to 
comments  by  the  EPA  will  be  publicly 
available  for  examination  and  may  be 
copied  for  a  fee  (see  "Addresses" 
section  above  for  directions). 

Reviewers  were  requested  to  focus  on 
technical  accuracy  and 
understandability.  Reviewers  were  also 
requested  to  address  five  questions 
while  reviewing  the  MARSSIM.  In 
consideration  of  the  responses  to  the 
questions,  other  comments,  and  the 
changes  incorporated  into  the  final 
version  of  the  MARSSIM.  the  answers  to 
the  questions  are  listed  as  follows: 

1.  Does  the  MARSSIM  provide  a 
practical  and  implementable  approach 
to  performing  radiation  surveys  and  site 
investigations?  Are  there  any  major 
drawbacks  to  the  proposed  methods? 

Answer:  The  MARSSIM  has  been 
shoMm  to  be  practical  and 
implementable  in  field  tests.  Identified 
difficulties  in  establishing  a  suitable 
background  reference  area  for 
radionuclides  in  common  with  natural 
or  ubiquitous  radionuclides  are  intrinsic 
to  the  situations,  and  such  difficulties 
exist  regardless  of  the  measurement 
method.  The  MARSSIM  provides 
technically  defensible  and  efficient 
methods  to  demonstrate  compliance 
with  radiological  criteria. 

2.  Is  the  MARSSIM  technically 
accurate? 

Ansiver.-  Within  the  scope  of  the 
MARSSIM.  the  methods  are  technically 
accurate  and  applicable  over  a  large 
range  of  situations. 


3.  Does  the  MARSSIM  provide 
benefits  that  are  not  available  using 
current  methods?  What  is  the  value  of 
the  MARSSIM  in  comparison  with  other 
currently  available  alternatives? 

Answer:  The  MARSSIM  provides  a 
technically  defensible  process  over  a 
broad  range  of  situations.  Results  to  date 
indicate  that  the  MARSSIM  process 
requires  fiewer  measurements  in 
comparison  to  other  methods  for 
demonstrating  compliance  for 
radiological  sites,  llie  MARSSIM  also 
provides  a  performance  based  approach 
and  has  a  strong  focus  on  plaiming. 

4.  What  are  the  costs  associated  with 
the  MARSSIM  in  comparison  with  other 
currently  available  alternatives? 

Answer:  The  MARSSIM  process 
optimizes  the  number  of  samples 
needed  to  demonstrate  compliance  with 
radiological  criteria  vnthin  the  accepted 
decision  errore.  Other  methods  may 
either  overestimate  or  underestimate  the 
number  of  samples  needed  to 
demonstrate  compliance  or  may  not  take 
decision  errors  into  account.  The 
MARSSIM  generally  involves  more 
planning  and  less  re-work  than  other 
durently  available  methods. 

5.  Is  the  information  in  the  MARSSIM 
understandable  and  presented  in  a 
logical  sequence?  How  can  the 
presentation  of  material  be  modified  to 
improve  the  understandability  of  the 
manual? 

Answer:  Several  Chapters  in  the 
MARSSIM  were  significantly  revised  for 
clarity,  imderstandability,  and 
elaboration  in  response  to  comments. 
The  overall  basic  processes  and 
methods  did  not  change. 

The  author  agencies  solicit  comments 
arising  &t>m  review  and  use  of  the  final 
MARSSIM.  Comments  will  be  reviewed 
periodically  by  the  author  agencies, 
resolved  as  appropriate,  and 
incorporated  into  revisions  of  the 
MARSSIM.  Members  of  the  public  are 
invited  to  submit  written  comments  to 
EITHER  the  U.S.  Environmental 
Protection  Agency.  ATTN:  Air  and 
Radiation  Docket,  Mail  Stop  6102,  Air 
Docket  No.  A-96-44,  Room  M1500. 
First  Floor  Waterside  Mall,  401  M 
Street.  S.W..  Washington  D.C.  20460  or 
the  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001.  Copies  of 
all  comments  received  by  one  agency 
will  be  periodically  copied  and  sent  to 
the  others.  Revised  pages  resulting  &t>m 
the  resolution  of  comments  will  be 
available  on  the  Internet  at  the  world 
wide  web  site:  http://www.epa.gov/ 
radiation/marssim.  This  EPA  world 
wide  web  site  is  also  accessible  by  links 
fit>m  the  NRC  home  page  at:  http;// 


www.nrc.gov;  and  the  DOE  home  page 
at:  http://www.doe.gov. 

Tide:  Multi-Agency  Radiation  Survey 
and  Site  Investigation  Manual. 

For  the  Department  of  Defianse.  dated  this 
15th  day  of  )anuary  1998.    - 
Gary  D.  Vest. 

Principal  Assistant  Deputy  Under  Secretary 
of  De^nse  for  Environmental  Security. 

For  the  U.  S.  Department  of  Energy,  dated 
this  22nd  day  of  December  1997. 
Raymond  P.  B«nibe, 
Deputy  Assistant  Secretary  for  Environment 

For  the  U.  S.  Environmental  Protection 
Agency,  dated  this  23rd  day  of  December 
1997. 

LawTCBoe  G.  Weiwteck. 

Acting  Director,  Office  of  Radiation  and 
Indoor  Air. 

Fot  the  U.S.  Nuclear  Regulatory 
Commission,  dated  this  18th  day  of 
December  1997. 

Malcolm  R.  Knapp, 

Acting  Director,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  98-3432  Piled  2-10-96;  8:45  am] 

— JJNO  cooe  TSW  ot-» 


DEPARTMENT  OF  DEFENSE 

OffkM  of  the  8«cral»ry 

U^.  Court  of  AppMis  fbr  ttw  Armed 
Forcos  Propo— d  Rul«  ChangM 

ACTfON:  Notice  of  Proposed  Changes  to 
the  Rules  of  Practice  and  Procedure  of 
the  United  States  Coiut  of  Appeals  for 
the  Armed  Forces. 

SUMMARY:  This  notice  annoimces  the 
following  proposed  changes  to  Rules 
9(c).  12(b),  21(b),  24,  31(d),  and  37,  and 
new  Rule  3^A  of  the  Rules  of  Practice 
and  Procedure,  United  States  Court  of 
Appeals  for  the  Armed  Forces  for  public 
notice  and  comment: 


RULE  24.  FORM.  CONTENT  AM?  PAGE 
LIMITATIONS 

(a)  Form  and  content.  All  briefs  s/ia/7 
conform  to  the  printing,  copying,  and 
style  requirements  of  Rule  37,  shall  be 
legible,  and  shall  be  substantially  as 
follows:  - 
•        *        •        •        • 

(Delete  Rule  24  subsection  (c)  Style  and 
move  this  subsection  to  new  Rule  37  as 
set  forth  after  the  following  proposed 
change  to  Rule  31(d)  below.] 

Rule  31.  Petition  for  Raconsideraticm 

(Revise  subsection  (d)  as  follows): 

(d)  A  petition  for  reconsideration 
shall  be  panted  with  the  concurrence  of 


a  majority  of  the  judges  who 
participated  iQthe  original  decision. 

*        •        •        •        * 

RULE  37.  PRINTING.  COPYING  AND 
STYLE  REQUIREMENTS 

(a)  Printing.  Except  for  records  of  trial 
and  as  otherwise  provided  by  Rule 
27(a)(6)  all  pleadings  or  other  papers 
relative  to  a  case  shall  l^  typewritten 
and  double-spaced,  printed  on  one  side 
only  on  white  ung^azed  paper,  8.5  by  11 
inches  in  size,  securely  fastened  in  the 
top  left  comer.  With  the  exception  of 
footnotes  which  may  appear  in  1 1  point 
type,  all  printed  matter  must  appear  in 
non-proportional  typeface  using  12 
point  type  and  with  no  more  than  ten 
characters  per  inch.  A{argins  shall  not 
exceed  6.5  by  9.5  inches,  with  double- 
spacing  between  each  line  of  text. 
Headings,  footnotes  and  block 
quotations  may  be  singfe-spaced,  but 
should  not  be  used  excessively  to  avoid 
page  limit  requirements. 

(b)  Copying. 

(1)  Copies  of  t]rpewritten  pleadings 
and  papers  may  include  those  produced 
by  any  process  capable  of  producing  a 
clearly  legible  black  image  on  white 
paper,  but  shall  not  include  ordinary 
carbon  copies.  If  papers  are  filed  in  any 
other  form,  the  Clerk  shall  require  the 
substitution  of  new  copies,  but  such 
substitution  will  not  affect  the  filing 
date  of  the  papers  or  pleadings 
involved.  See  Rule  36. 

(2)  An  original  and  seven  legible 
copies  of  all  pleadings  or  other  papers 
relative  to  a  case  shall  be  filed.  See  Rule 
35A  concerning  documents  which 
contain  classified  information. 

(c)  Style. 

(1)  All  pleadings  presented  to  the 
Court  shall,  unless  they  are  less  than  5 
pages  in  length,  be  preceded  by  a 
subject  index  of  the  matter  contained 
therein,  with  page  refisrences,  and  a 
table  of  cases  (alphabetically  arranged 
with  citations),  textbooks  and  statutes 
cited,  with  refarences  to  the  pages 
where  cited. 

(2)  Citations  shall  conform  with  the 
Uniform  System  of  Citation. 

(3)  All  references  to  the  record  of  trail 
shall  include  page  nimibers  or 
exhibition  designations,  as  appropriate. 

(4)  No  pleading  or  other  paper  filed 
with  the  Court  shall  incorporate  by 
reference  any  material  from  any  other 
source. 

[Delete  Rule  24  subsection  (d)  Classified 
Information  and  move  to  new  Rule  3SA 
as  follows:) 

RULE  35A.  USE  OF  CLASSIFIED 
INFORMATION 

Classified  informaticHi  shall  be 
included  in  documents  filed  with  the 


Court  only  when  necessary  to  a  proper 
consideration  of  the  issues  involved. 
The  original  or  one  complete  copy  of  a 
document  containing  the  classified 
information  shall  be  filed  with  the 
Court.  The  party  filing  such  document 
shall  give  written  notice  to  the  Clerk 
and  to  all  other  parties  prior  to  the  time 
of  such  filing  that  such  docuiment 
contains  classified  information.  In 
addition,  there  shall  be  filed  in 
accordance  with  Rule  37(b)(2)  an 
original  and  seven  copies  of  each  such 
document  fixim  which  the  classified 
information  has  been  deleted  or  omitted 
in  such  manner  that  the  pages  which 
contain  the  deleted  or  omitted  classified 
information  are  clearly  identified. 

Note*.  The  following  amendments 
conforming  refierences  to  new  Rule  35 A 
concerning  classified  information  shall  also 
be  made: 

— Amend  Rule  9(c)  Custodian  of  records 
reference  to  Rule  35A  (instead  of  Rule 
24(d)). 

— ^Amend  Rule  12(b)  Classified 
doucments  reference  to  Rule  35A 
(instead  of  Rule  24(d)). 

— Amend  Rule  21(b)  Supplement  of 
Petition  for  Grant  of  Review  refnence 
to  "the  provisions  of  Rule  24(b),  (c), 
and  (d)"  to  read  as  follows:  "the 
'provisions  of  Rules  24(b),  35 A,  and 
37" 

DATES:  Comments  on  the  proposed 

changes  must  be  received  by  April  12. 

1998. 

ADDRESSES:  Forward  wri^en  comments 

to  Thomas  F.,  Granahan,  Cleric  of  the 

Court,  United  States  Court  of  Appeals 

for  the  Armed  Forces,  450  E  Street,  NW.. 

Washington,  DC  20442-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Granahan,  Clerk  of  Court, 

telephone  (202)  761-1448(x600). 

SUPPLEMENTARY  MFORMATKM:  The  Rules 
Advisory  Committee  Comments  on  the 
proposed  changes  to  Rules  9(c),  12(b), 
21(b),  24,  31(d),  and  37.  and  new  Rule 
35A  are  included  as  an  attachment  to 
this  notice. 

Rules  Advisory  Committee  Comments 
on  Proposed  Ruk  35A  and  Prnpoeed 
Revisions  to  Roles  9(c),  12(b).  21(b),  24 
(a),  (c)  and  (d).  31(d),  and  37 

1.  Printing,  Copying  and  Style 
Requirements 

The  purpose  of  the  proposed  change 
in  title  and  restructured  text  of  proposed 
Rule  37  is  to  consolidate  in  one  rule  the 
related  requirements  of  printing, 
copying,  and  style  which  apply  to  all 
pleadings  and  other  papers  filed  with 
the  Court.  The  new  requirements  for 
print  size  parallel  similar  provisions 
used  by  other  courts  of  appeals.  These 
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provisions  standardize  the  type  and 
print  options  which  must  be  used  when 
filing  pleadings  and  other  papers  with 
the  Court.  K4inor  conforming 
amendments  will  be  required  to  change 
existing  titles  of  Rules  24  and  37  and  to 
change  the  existing  reference  to  current 
Rule  24(c)  in  Rule  21(b)-  A  new 
reference  has  been  added  to  Rule  24(a) 
to  alert  a  practitioner  to  the 
consoUdated  provisions  of  Rule  37. 

2.  Use  of  Classified  Information 

The  purpose  of  the  proposal  to  move 
subsection  (d)  ("Classified 
Information")  firom  Rule  24  to  new  Rule 
35A  ("Use  of  Classified  Information")  is 
to  place  this  unique  rule  provision  in  a 
separate  rule  and  locate  it  in  a  section 
of  the  Court's  Rules  of  Practice  and 
Procedure  to  which  it  more  logically 
relates,  namely,  "PRACTICE  BEFORE 
THE  COURT."  The  substance  of  this 
rule  remains  unchanged.  Minor 
conforming  amendments  will  be 
required  to  change  the  existing  title  of 
Rule  24  and  to  change  existing 
references  to  current  Rule  24(d)  in  Rules 
9(c).  12(b).  and  21(b). 

3.  Petition  for  Reconsideration 

The  purpose  of  this  amendment  to 
Rule  31(d)  is  to  make  it  clear  that 
reconsideration  may  only  be  granted  if 
a  maiority  of  those  judges  who 
participated  in  the  original  decision 
vote  to  grant  reconsideration.  For  this 
purpose,  all  judges  who  voted, 
including  those  who  dissented  or 
concurred,  shall  be  deemed  to  have 
participated  in  the  original  decision. 

Dated:  February  5. 1998. 
LJM.1 


Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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DEPARTMENT  OF  DEFENSE 
Depsftment  of  the  Army 

ARMS  Mtfative  Implementation 

AOBCY:  Armament  Retooling  and 
Manufacturing  Support  (ARMS) 
Executive  Advisory  Committee  (EAC). 
ACnON:  Notice  of  meeting. 


:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  d^e  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS) 
Executive  Advisory  Committee  (EAC). 
The  EAC  is  chartered  to  develop  new 
and  innovative  methods  to  maintain  the 
govemment-o%med,  contractor-operated 
ammunition  industrial  base  and  retain 


critical  skills  for  a  national  emergency. 
This  meeting  will  update  attendees  on 
the  status  of  ongoing  actions  with 
decisions  being  made  to  close  out  or 
continue  these  actions.  Topics  for  this 
meeting  include  ARMS  Program 
Update,  Pimding  Status,  EAC 
Continuance.  Ethics  Training 
Requirement,  Transition/Exit 
Development  for  Excess  Facilities 
(including  funding  parameters),  10 
U.S.C.  2692  Exception  Request 
Processing/Pending  delegation  of 
authority  decision,  and  deduction  Base 
Assessment.  This  meeting  is  open  to  the 
public. 

Date  of  Meeting:  March  19, 1998. 

Place  of  Meeting:  Delta  Orlando 
Resort,  5715  Major  Boulevard.  Orlando 
Florida  32819. 

Time  of  Meeting:  8:00  AM-5:00  PM. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  Elwood  H.  Weber,  ARMS  Task 
Force,  HQ  Army  Materiel  Command, 
5001  Eisenhower  Avenue,  Alexandria 
Virginia  22333:  Phone  (703)  617-9788. 
SUPPLBKNTARY  MFORMATION: 
Participants  are  encoiuaged  to  make 
reservations  immediately  by  calling 
407-351-3360  and  mentioning  the 
ARMS  Conference  to  obtain  the 
negotiated  rate  of  $77.00  per  night. 
Request  you  contact  Mike  Perez  on  the 
ARMS  Team,  telephone  (309)  782-3360. 
if  you  will  be  attending  the  meeting,  so 
that  our  roster  of  attendees  is  accurate. 
This  number  may  also  be  used  if  other 
assistance  regarding  the  ARMS  meeting 
is  required. 
Gregory  D.  SbowaJter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  98-3487  Filed  2-10-98: 8:45  ami 


DEPARTMENT  OF  DEFENSE 
DepMlment  of  the  Anny 

Command  and  General  Staff  College 
(CQSC)  Advlaory  Commmae 

AQBICY:  U.S.  Army  Command  and 
General  Staff  College,  Ft.  Leavenworth. 
KS 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463) 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  U.S.  Army 
Command  and  General  Staff  College 
(CGSC)  Advisory  Committee. 

Dates  of  Meeting:  23-25  March  1998. 

Place  of  Meeting:  Bell  hall.  Room  113. 
Fort  Leavenworth,  Kansas  66027-1352. 


Time  of  Meeting:  1700-2200  on  23 
March  1998;  0730-2100  on  24  March 
1998;  and  0730-1400  on  25  March  1998. 

Proposed  Agenda: 

1700-2200,  23  March:  Review  of  CGSC 

educational  program. 
0730-2100,  24  March:  Continuation  of 

review. 
0730-1030.  25  March:  Continuation  of 

review. 
1030-1130.  25  March:  Executive 

Session. 
1300-1400.  25  March:  Report  to 

Commandant. 
FOR  FURTHB«  INFORMATION  CONTACT: 
Mr.  Philip  J.  Brookes.  Committee's 
Executive  Secretary,  USACGSC 
Advisory  Committee.  1  Reynolds  Ave.. 
Bell  Hall.  Room  123,  Fort  Leavenworth, 
Kansas  66027-1352;  or  phone  (913) 
684-2741. 

SUPPLBiefTARY  INFORMATION:  The 
purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  college  operations  and. 
where  appropriate,  to  provide  advice 
and  recommendations  to  the  College 
Commandant  and  faculty. 

The  meeting  will  be  open  to  the 
public  to  the  extent  that  space 
limitations  of  the  meeting  location 
permit.  Because  of  these  limitations^ 
interested  parties  are  requested  to 
reserve  space  by  contacting  the 
Committee's  Executive  Seo^tary  at  the 
above  address  or  phone  niunber. 
Giegery  D.  Showahar, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-3489  Filed  2-10-98;  8:45  am] 

OOOC  3710-0»-M 


DEPARTMENT  OF  EDUCATION 

Notica  of  f>ropoaad  IwlonnBtlon 
CoMactlon  naquaata 

AQOICY:  Departmoit  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


r:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  ^udget  (OMB)  has 
been  requested  by  February  18, 1998.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  at  before 
April  13. 1998. 
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I:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfCiirs. 
Attention:  Danny  Werfel,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington. 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick:  J. 
Sherrill.  Department  of  Education,  7th  k 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 

address  Pat SherrillOed.gov,  or  should 

be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  ;.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLBCNTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506(c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  reqiurement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  groupwd  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 


public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fiom  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  Febniaiy  6, 1998. 
Linda  C  Tagite, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  me  Chief  Information  Offica: 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Infants  and  Toddlers  with 
Disabilities  Program  (Part  C)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA). 

Abstract:  States  are  required  to  submit 
an  application  to  receive  funds.  An 
approved  application  remains  in  effect 
until  modifications  are  needed  resulting 
bova  a  change  in  policy,  procedures,  or 
assurances.  The  Secretary  may  require  a 
change  if:  amendments  to  the  Act  or 
regulations;  new  interpretations  to  the 
Act  by  Federal  court  or  State's  highest 
court;  or  an  official  finding  of 
noncompUance  with  Federal  law  or 
regulations  is  made. 

Additional  Information:  The 
emergency  clearance  is  necessary  in 
order  to  comply  with  34  CFR  76.703 
which  requires  that  the  Department 
allow  States  as  much  time  to  complete 
the  application  as  the  Department  takes 
to  review  and  approve  the  document, 
prior  to  the  date  funds  are  available  for 
obligation,  which  is  July  1, 1998.  If  this 
Office  obtains  approval  for  this 
application  package  on  February  18, 
1998,  we  can  forward  the  approved 
application  to  States  by  March  1, 1998. 
States  must  prepare  the  application,  and 
make  it  available  to  the  public  for  the 
required  60-day  public  comment  period. 
This  Office  then  has  60  days  to  review, 
seek  any  necessary  revisions,  and 
approve  the  applications.  Following  this 
general  time  line,  we  will  be  able  to 
have  approved  applications  by  July  1, 
1998.  However,  if  this  emergency 
request  is  not  approved,  we  will  not  be 
able  to  make  program  funds  available  to 
States  on  July  1. 


Fhe^uency:  Annually. 
Affected  Public:  Fedisral  Government; 
State.  Local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  56. 
Burden  Hours:  840. 

(FR  Doc  98-34S8  Filed  2-10-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submiaalon  fOr  OMB  Reviewr, 
Comment  Raquaat 

AOBCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
13. 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Mwagement  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPI^MBITARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  f>erform  its 
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statutory  obligations.  The  Acting  Deputy 
Oiief  Infonnation  Officer,  Office  of  tne 
Qiief  Information  Officer,  publishes  this 
notice  containing  proposed  infonnation 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  infonnation  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
m  reinstatement:  (2)  Title;  (3)  Sununary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
infonnation;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
SheiTill  at  the  address  specified  above. 

Dated:  February  6. 1998. 
UadaCTsfM. 

Acting  Deputy  Chief  Infonnation  Officer, 
Office  of  the  Chief  Infonnation  Officer. 

Office  of  PoalMcoiidary  Education 

Type  of  Review:  Reinstatement. 

71ft/e:  Application  for  New  Grants  for 
the  Disseminating  Proven  Reforms 
Program. 

Frequency.  Annually. 

Affected  Public:  Not-foi^profit 
institutions:  State,  local  or  Tribal  Govt, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  100. 
Biuden  Hours:  2,000. 

Abstract:  Grants  will  help  small 
groups  of  postsecondary  institutions 
disseminate  proven  educational 
innovations  from  their  original  site. 
Originators  and  prospective  adopters 
will  apply  and  receive  support  as 
consortia. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Geerance  Process  for  Discretionary 
Grant  Information  Collections  (OMB 
Control  No.  1890-0001).  Therefore,  this 
30-day  public  comment  period  notice  . 
will  be  the  only  public  comment  notice 
published  for  this  information 
collection. 

IFR  Doc  98-3459  Piled  2-10-98: 8:45  am) 


DEPARTMENT  OF  ENERGY 

EnvktMimantai  Manag«iMnt  8it»- 
SpMiflc  Ailvtooiy  Bowd,  Pmtex  Plant 


r:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


Pursuant  to  the  provisions  of 
the  Federal  Adviscny  Committee  Act 


(Pub.  L.  No.  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Pantex  Plant.  Amarillo.  Texas. 
DATE  AND  TtMC  Tuesday,  February  24. 
1998:  lOKN)  a.m.-2:30  p.m. 
AOOfCSS:  Boatmen's  Bank.  Fifth  Floor, 
Amarillo,  Texas. 

FOR  FUmMBI  MFOfMATKM  CONTACT:  Jerry 
Johnson.  Deputy  Designated  Federal 
Officer,  Department  of  Energy.  Amarillo 
Area  OlEfica.  P.O.  Box  30030.  Amarillo. 
TX  79120  (806)  477-3125. 
SUPPLBMNTAIIV  MPOMIATION: 

Purpose  of  the  Committee:  The 
purpose  of  the  Advisory  Board  is  to 
make  recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agpnda 

10:00  a.m. — Welcome — ^Agenda 

Review — ^Approval  of  Minutes 
10:15  a.m. — CchChair  Comments 
10:20  a.m. — Plutonium  Environmmtal 

Impact  Statement 
11:30  a.m. — ^Task  F^roe/Subcommittee 

Reports 
12:00  p.m. — Lunch 
12:30  p.m. — Ex-Offido  Reports 
1:00  p.m. — ^Updates— Occurrence 

Reports-^XK 
1:30  p.m. — Risk  Reduction 
2:30  p.m. — Closing  Remarks/ Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comipent 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  bisfore  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jerry  Johnson's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  a  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  any  time 
throughout  the  meeting.  This  notice  is 
being  published  less  than  IS  days  before 
the  dfate  of  the  meeting  due  to 
programmatic  issues  that  needed  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 


Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  l^eaming  Centn.  2201 
South  Washington.  Amarillo.  TX  phone 
(006)  371-5400.  Hours  of  operation  are 
bam  7:45  am  to  10:00  pm,  Monday 
through  Thursday:  7:45  am  to  5  KM)  pm 
on  Friday:  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additicmally.  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9KK)  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm.  "Tuesday  through  Friday;  and  dosed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  mil  also  be  available 
by  wniting  or  calling  Jerry  Johnson  at  the 
address  or  telephone  nimiber  listed 
above. 

Issued  at  Washington,  DC  on  Fefamary  5. 
1998. 


Deputy  Advisory  Committee  hSanagement 

Officer. 

(FR  Doc.  98-3434  Filed  2-10-98;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Dratt  SoUcitMlon  DE-RP01- 
97RW00a20tofW»>t>Aocapt«nc»and 
Tranaportatlon  8«rvlMS 

A0B«CY:  Office  of  Qvilian  Radioactive 

Waste  Management.  U.S.  Department  of 

Energy. 

ACTION:  Extension  of  comment  period 

for  draft  solidtation  for  Waste 

Acceptance  and  Transportation 

Services. 


The  Office  of  Qvilian 
Radioactive  Waste  Management 
(OCRWM)  announced  the  availability  of 
a  draft  Request  for  Proposals  (RFP)  for 
Waste  Acceptance  and  Transportation    ' 
Services  in  the  December  1. 1997 
Commerce  Business  Daily  (V — 
Transp<Mtation.  Travel  and  Relocation 
Services — Procurements)  and  in  the 
December  2, 1997  Federal  Register  (61 
FR  63700).  The  draft  RFP  was  mailed 
direcUy  to  businesses  and  other 
interested  parties  who  had  requested 
earlier  versions  of  the  draft  RFP  and  was 
also  made  available  via  the  Internet  oo 
the  OCRWM  Home  Page  at  http:// 
www.rw.doe.gov/.  and  to  those  parties 
requesting  a  copy  directly  from  the 
Contracting  Officer. 
DATES:  The  announcement  requested 
that  comments  regarding  the  RFP  be 
submitied  to  the  address  listed  below  no 
later  than  February  13. 1998.  This  notice 
hereby  extends  that  comment  period 
imtil  April  13. 1998. 
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',  All  comments  should  be 
sent  to  U.S.  Depaitment  of  Energy,  1000 
Independence  Ave.,  SW.  Attn: 
Cantracting  Officer.  HR-642. 
Waahii^nn.  D.C  20585. 

All  comments  received  will  be  made 
available  at  the  U.S.  Department  of 
Eneray,  Public  Reading  Room  located  at 
the  ttSove  address,  «l  ue  end  of  the 
conmient  period. 

Issued  in  Waahingtao.  D.C  on  Pefaniaiy  6. 
1998. 


SoattLJ 

Acbug  Director,  Office  of  Headquarters 

Procuremmt  Senlces,  Offtos  of  Procurement 

andAssistaaoekkmagsaieat 

(FR  Doc  98-3435  Pikd  2-10-98;  8:45  am) 
aajjNB  oooc  ttts  ti  r 


DEPARTMENT  OF  ENERGY 
Federal  Eneiyy  ReQutatofy 


[DockM  No.  TM97-2-48-00q 

ANR  PIpeNne  Coinpeny;  Notfce  of 
Prepoeed  Chengee  In  FERC  GtaeTartff 

Fafaniaiy  5, 1998. 

Take  notice  that  on  February  2. 1998. 
ANR  Pipeline  Qmipany  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheet  proposed 
to  become  effective  January  1, 1998: 


FiUi  Isvtaad  SlMst  Ne.  iS 

ANR  states  that  the  above-reCnenced 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  order  dated 
December  31. 1997.  in  the  reflBrenced 
proceeding  to  revise  §  1.68  of  the 

1998— aist  year „ 

1999— sscood  year 

2000— diird  year 

2001— foufdi  ywr _. 

2002— fifth  year  . _ 


General  Temu  ft  Conditions  off  its  tariff 
to  specify  that,  for  a  two-year  trial 
period,  the  detenninatttm  of  ANR's 
Transporter's  Use  (%)  as  reflected  in  the 
foel  matrix  in  its  tariff  will  be  besed 
upon  transactional  throughput 
determinants. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N£..  Washington.  D.C. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  $  154.210  of  the 
Commissioo's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


David  P. 

Acting  Secretary. 

(FR  Doc.  98-3396  Filed  2-10-98;  8:45  am] 
coocsnr-si-M 


DEPARTMENT  OF  BIERGY 

Federal  Eneqpy  Reguletory 
CofiMiNeeloo 

(DodM  No.  8A96-1-000I 

Bowera  DrIMng  Compeny,  Inc.;  Nottee 
of  Petttfon  for  A4KMl"Mnt 

Fefarusiy  5, 1998. 

Take  notice  that  on  February  4. 1998, 
Bowers  Drilling  Company,  Inc.  (Bowers) 


filed  a  petition  for  adjustment  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (N(a>A).i  requesting  to  be 
relieved  of  its  obligation  to  pay  Kansas 
ad  valoiem  tax  refunds,  as  required  l)y 
the  Commission's  September  10. 1997 
order  in  Docket  Nos.  GP97-3-000. 
(a>97-4-000.  (^7-5-000.  and  RP97- 
369-000.2  Bowos'  petition  is  on  file 
%vith  the  Commission  and  open  to 
public  inspection. 

The  Commission's  September  10 
ordOT  on  remand  from  the  D.C.  Circuit 
Court  of  Appeals  >  directed  first  sellers 
under  the  NGPA  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  for 
the  period  from  1983  to  1988.  The 
Commission's  September  10  order  also 
provided  that  first  sellers  could,  with 
the  Commission's  prior  approval, 
amortize  their  Kansas  ad  valorem  tax 
refunds  over  a  5-year  period,  although 
interest  would  continue  to  accrue  on 
any  outstanding  balance. 

Bowers  asserts  that  its  finandal  status 
cannot  absorb  the  $259,703  charge  that 
it  has  been  assessed,  even  if  the  refund 
were  amortized  ovw  a  5-year  period. 

Bowers  bases  its  claim,  in  part,  on  an 
estimate  of  its  net  profit  over  the  next 
five  years  fitmi  the  wells  located  on  the 
leases  that  Bowers  contends  are  subject 
to  the  Kansas  ad  valorem  tax  refunds. 
Using  its  average  1997  net  profit  of 
$14,699  from  those  10  wells.  Bowers 
projects  its  average  income  over  the  next 
five  years,  using  a  15  percent  per  year 
decline,  to  be  $46,336  (see  below). 


$14,699-2,205= 

12,494-1374= 

10,620-1,593= 

9,027-1454^ 

7,673-1,151= 


5-year  AvangB  Income 


$12,494 

10,620 

9,027 

7,673 

6,522 

$46,336 


From  this.  Bowers  derives  an  average 
monthly  net  income  (rf  $3,662  ($46,336 
•^  12  >  $3,862].  Bowers  then  multiplies 
its  projected  $3,862  in  avertige  monthly 
net  income  by  60  months  to  derive  a  5- 
year  estimated  income  of  $231 .720 
($3,862  X  60  >  $231,720].  Fhmi  this 
figure.  Bowers  subtracts  $41,346  that  it 
attributes  to  the  antidpated  plugging  of 
seven  (7)  of  the  10  weUs  during  the  5- 
year  lefimd  period.  According  to 
Bowers,  this  leaves  it  with  an  i»«Hin»t«M< 
net  profit  frtan  the  subject  leases  (over 
the  next  five  years)  of  Just  $190,374 

>  IS  U.&C  3142(c)  (1SS2). 


($231.720 -$41,346  -  $190,374].  Ftom 
this.  Bowers  condudes  that  $69,329  will 
remain  as  an  unrecovwed  balance  after 
the  five  years  have  elapsed 
($259,703 -$190,374  «  ($69,329)]. 

Bowers  also  bases  its  request  for  relief 
from  its  Kansas  ad  valorem  tax  refund 
obligation  on  a  March  17. 1992  take-<»- 
pay  settlement  with  Williams  Natural 
Gas  Company  (Williams),  wherein 
(according  to  Bowers)  it  negotiated  a 
mutual  release  «irith  Vt^lliams.  fromodl 
claims  regarding  its  contracts  with 
Williams,  for  all  periods  prior  to  1992. 

*  Sm  so  FERC  161,264  (1997);  onkr  danyii^ 
r«h'g  iMuad  JuiUBy  28.  tses.  S2  FERC  iei,OSS 
(1W«). 


induding  any  Federal  Energy 
R^ulatory  Commission  claims  arising 
out  of,  or  in  conjunction  with,  or 
relating  to  its  contracts  with  Williams. 
In  view  of  this.  Bowers  contends  that 
granting  the  requested  adjustment  relief 
is  warranted  becaiise  the  Kansas  ad 
valorem  tax  refund  is  a  Federal  Energy 
Regulatory  Conunission  claim. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  s^d 
petition  should  on  or  before  IS  days 
after  the  date  of  publication  in  the 


>  Pablic  Seivkx  Company  of  Colorado  v.  fERC, 
91  F.3d  1478  PX:.  1996).  OKL  draiml.  New.  9»-eS4 
and  96-1230  (65  U.S.L.W.  3751  tad  3754.  May  12. 
1997)  (Public  Swice). 


/VoL  63.  Na  28/WediiaKUy.  February  11.  199e/Notioit 


Federal  Regiater/Vol.  63.  No.  28 / Wednesday,  February  11.  1998 /Notices 


6923 


>ofthi»iiotlbe,llkwith 
the  Pwknl  Baa^gy  Ragulatofy 
CnawiriMJon.  W— hingtnn.  aC  20426.  • 
I  to  intanrane  at  a  prateat  Ib 

I  with  tha  laipiiiaaMBts  of  the 
Coannlaiion's  RuIm  of  Piactioa  and 
Praoaduia  (18  CFR  3S4.214. 385.211. 
385.1105.  and  385.1108).  All  pralaals 
filed  with  tha  CanuniHiao  will  ba 
ooDaidarad  by  it  in  datonnining  tha 
qiprapciata  action  to  ba  taken  but  will 
not  Mffva  to  make  the  prolBstants  parties 
to  the  pfweedlnfl  Any  person  wishing 
to  became  a  party  to  a  piweeding  or  to 
participate  as  a  party  in  any  haeiing 
thareiB  must  file  e  motion  to  inlarvaoe 
in  aooordanoe  with  the  Coomiaaion's 
Rules. 
DBfMP. 


CPItOoc  ea-SSes  Flkd  a-lO-aa:  8:43  an) 


NOVMOf 


Take  notice  that  oo  January  23. 1008. 
I  imUtiea  CaeBpany  (Qtiana). 
1  for  filing  ooftlas  of  conected 
tariff  sheet  Na  148A  of  the  Opan  Access 
TkaBsmiaden  Tariff  of  the  Varmoat 
BkGHic  DiTiaian  of  Qtiasns. 

Any  panon  desiring  to  be  heerd  or  to 
pralaat  aaid  filing  ahould  file  a  motion 
to  latervane  or  pralaat  with  the  Fedaral 
iftiSigj  Beguletory  Cnmrnission.  888 
Fbst  Street.  N£.  Wadiington.  D.C 
20428.  in  aocordancs  with  Rulss  211 
and  214  of  tha  Commission's  Rulss  of 
Practtos  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protssta  ahould  be  filed  on  or  betote 
Fabruery  18. 1008.  Protaats  will  be 
ronaldarsd  by  the  Commission  in 
dstwmlning  the  appropriate  action  to  be 
taken,  but  will  not  aarva  to  make 
prolsslants  paitiee  to  die  procseding. 
Any  psrson  wishing  to  become  s  perty 
must  file  a  motion  to  intervene.  Copiee 
of  thie  filii«  ere  on  file  with  die 

i  and  ere  available  for  public 


authorition  pursuant  to  Section  7  of 
the  Natural  Gm  Act 
PariiP.Oinpn. 

Actfaf  SscnSary. 

[PR  Doc  9fr-338e  FUsd  2-10-aa:  S.-4S  sad 


Undar      DEPARTMBIT  OF  BCNQY 


PsknMfyS.10S0. 

Take  notice  that  on  lanuvy  27. 1080. 
CohimWa  Gee  Transmission  Corporation 
(Cohmifaia).  12801  Fair  Ukm  Parkway. 
Fairfax.  Vlislnia  22030.  filed  in  Docket 
Na  CP06-204-O0O  a  requeet  pumant  to 
Sections  157.205  snd  157.210  of  the 
Cnmmiesion's  Regulations  undsr  die 
Netural  Gas  Act  (18  CFR  157.205  and 
157.218)  for  authorintion  to  abendon 
two  points  of  driivary  to 
Commonwaehh  Gee  Ssrricss.  Inc.  (COS) 
in  Isle  of  Wight  end  aty  of  Chssapaake 
Counties,  ^hrginia.  Undsr  CohunUa's 
blanket  osttificBte  issued  in  DodDst  Na 
CP83-76-000  pursuant  to  Section  7  of 
die  Natural  Gas  Act.  all  aa  more  folly  aet 
forth  in  Um  requeet  diet  ia  on  file  with 
the  CoBuniasion  and  opan  to  public 


nobimhie  atataa  that  die  meeiuieuieut 
and  rsgulation  iKdlitiaa  at  diis  point  of 
ddivary  has  not  been  used  for  deUvaries 
sines  1080  snd  1000,  and  aarvloae 
provided  to  cuatomeia  diraugji  diis 
daUvary  point  have  atnca  been  either 
discontinued  or  larflfinerted  to  other 
existing  distribution  sjrstama. 


David  P. 


IPR  Doc  ea-ssaa  Filwl  9-io-aa:  s;45  MB) 


I  that  tha  propoeed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  haa  auflldant  capacity 
to  acoonunodata  the  propoaed 
abandonmant  %rithout  detriment  or 
diaedvantags  to  Columbia's  othsr 
customsrs. 

Any  paraon  or  the  Conunissian's  staff 
may,  within  45  days  after  iaaiumrs  of 
ths  instant  notios  by  the  Commission, 
fils  pursuant  to  Rule  214  of  the 
Conuniaaion'a  Piocsdural  Rulss  (18  CFR 
385.214)  s  motion  to  inter  vane  or  notice 
of  intervention  end  purauant  to  Section 
157.205  of  the  Raguiatiana  undar  the 
Neturel  Gee  Act  (18  CFR  187.205)  a 
proteat  to  dM  rsqpieet  tf  no  proteet  ie 
filed  widiin  die  time  ellowad  dierefar. 
the  propoeed  ectivity  diall  ba  deemed  to 
be  euthosiasd  eflKtive  the  day  after  the 
time  allowed  for  filing  a  proteat  If  a 
proteat  ia  filed  and  not  withdrawn 
within  30  daya  after  the  tlma  allowed 
Car  filing  a  protest,  die  instant  rsqusst 
shall  be  treated  es  en  epplicetian  for 


Cwpomdon;  NoiM  of  Roquaot  Under 


PabniaqrS.iaea. 

Take  notice  durt  on  Jenuary  28, 1000, 
Cohimbis  Gas  Thmsmlssion  Corporation 
(Cohunbia).  12801  Fair  Lakee  Parkwsy. 
FaiilBx.  Virginia  22030.  filed  in  Docket 
Na  CPe8-200-000.  e  leqnaat.  puranent 
to  Sectiona  157.205  and  157.211  of  the 
Commiaaian'a  Regulations  undar  die 
Natural  Gee  Act  (18  CFR  157.205  and 
157.211).  for  andiatlaatifln  to  oonatruct 
and  operate  a  new  point  of  driivary  to 
Commonweelth  Gee  Sarvicee.  Inc.  (COS) 
in  Goodilaiid  County.  VlrgbBia.  and  to 
raaeaimi  end  reduce  the  maximum  daily 
deltvary  obUgation  PdDOOs)  at  enodier 
existing  point  to  COS.  undar  Columfaia'a 
Uaakat  certificate  eudiarintian  leaned 
in  Dodcat  Na  CP83-78-000.  puiauant  to 
Section  7  of  the  Netuial  Gea  Act.  all  ae 
more  fiilly  aet  forth  in  the  rsqusst  adikh 
is  on  file  with  the  Commission  and  opan 


to  jBuhUc  inqwction. 
Columbia 


I  to  construct  snd 
opsrate  e  new  point  of  ddivary  to  COS 
which  wiU  conaiat  of  inatallii^  two  4- 
indi  tqM.  filter  aeperator,  meter  aettings 
and  electronic  mBMurament  fKdUtiae  in 
Goodilend  County,  Virginia,  known  aa 
the  propoeed  Weet  Qeek  dalivary  point 
Cohunbia  aaya  COS  haa  requeated  the 
new  delivsry  point  for  sdmtionel  firm 
trsnspostation  service  for  residantial, 
commercial,  and  industrial  service. 
Columbia  asssrts  that  COS  has  not 
rsqussted  an  incrsase  in  its  total  firm 
sntitlament;  tharafora.  these  ia  no 
impact  on  Columbia'a  eirfaring  peek  day 
n^yfigi^/if^y  to  its  ^her  cuatomars  as  a 
ranttof  thia  new  point  of  deUvaty. 

CidumUe  reletae  that  tha  total  coat  of 
the  profect  will  be  eppraximataty 
$127,300.  Cohunbia  aaya  Uw  fKilitiea 
on  Una  VM-108  will  coat 
approodmataty  $118,800,  wfaidh  COS 
will  reimburse  to  Cohimbie.  In  eddition. 
ColumUa  will  inatall  a  backup  tap  on 
neeiby  ad)aoant  Una  VM-100  to 
provide  CotumUe  and  COS  widi 
incraeaed  flexibili^  and  oparational 
aacurity  at  a  coat  of  $8,500.  Cohimhia 
will  pay  for  the  badnip  tap. 


Columbia  states  it  will  provide  service 
to  COS  pursuant  to  Columbia's  blanket 
certificate  in  Docket  No.  CP86-240-000, 
under  existing  authorized  rate 
schedules,  and  within  certificated 
entitlements.  COS  has  requested  that  its 
existing  Storage  Service  Transportation 
(SST)  agreement  with  Columbia  be 
amended  by  reducing  the  MMDOs-at  the 
existing  Monacan  point  of  delivery  by 
500  Dth  per  day  and  reassigning  500  Dth 
per  day  to  the  proposed  West  Creek 
point  of  delivery.  Columbia  says  it  will 
provide  firm  service  to  COS  at  the  West 
Creek  delivery  point  under  its  Rate 
Schedule  SST  with  a  maximum  daily 
quantity  of  500  Dth  and  an  estimated 
annual  quantity  of  50.000  Dth. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Sectim 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowmi  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Secticm  7  of 
the  Natural  Gas  Act. 
David  P.  Boeism, 
Acting  Secretary. 

(FR  Doc  98-3388  Piled  2-10-98: 8:45  am) 
aajJNB  cooc  anr-ai-ai 


DEPARfMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Conuniaaion 

[Dodtel  Na  ER98-1193-000] 

Fitchburg  Oaa  &  Electric  Ught 
Company;  Notice  of  Filing 

February  5, 1998. 

Take  notice  that  on  January  12. 1998. 
Fitchbuig  Gas  ft  Electric  Light  Company 
(Fitchbui^,  tendered  for  fiUng  an 
amendment  to  its  December  23. 1997, 
filing  of  the  service  agreements  between 
Fitchburg  and  United  Illuminatigg 
Company  (United  Illuminating).  Enron 
Power  Marketing,  Inc.  (Enron),  and  New 
Energy  Ventures  under  Fitchburg's 
Market-Based  Power  Sales  Tariff.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  September  25. 1997.  in 
Docket  No.  ER97-2463-000.  The 
amended  filing  requests  an  effective 
date  of  November  25. 1997  for  United 


Illuminating  service  agreement,  an 
effective  date  of  November  26. 1997,  for 
New  Energy  Ventures,  and  an  effective 
date  of  December  5. 1997.  for  &m>n. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intwvene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergen, 

Acting  Secretary. 

fPR  Doc.  98-3390  Filed  2-10-98;  8:45  am] 

BHJUMH  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 


CDoctol  No.  ERee-1361-000] 

K  N  Sarvicaa,  Inc.;  Notica  of  HIing 

February  S,  1998. 

Take  notice  that  on  January  8, 1998, 
K  N  Services,  Inc..  tendered  for  filing  a 
Notice  of  Succession  in  the  above- 
referenced  docket.  K  N  Marketing,  Inc., 
a  broker  and  marketer  of  electric  power, 
has  been  merged  into  its  existing 
affiliate.  K  N  Services.  Inc..  as  part  of  a 
corporate  reorganization. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actions  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Bodgera, 

Acting  Secretary. 

(FR  Doc.  98-3391  Filed  2-10-98,  8:45  am] 

aiLLING  CODE  tr^T-ci-m 


DEPARTMENT  OF  ENERGY 

Fadefal  Energy  Regulatory 
Commiaalon 

[Docket  No.  CP08-206-000] 

Koch  Gateway  Pipeline  Company; 
Notica  of  Raquaat  Under  Blanket 
Authorization 

February  5, 1998. 

Take  notice  that  on  January  27,  1998, 
Koch  Gateway  Pipeline  Company  {Koch 
Gateway),  P.O.  Box  1478.  Houston. 
Texas  77251-1478,  filed  in  Docket  No. 
CP98-206-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon  a 
one-inch  tap,  imder  Koch  Gateway's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  states  that  the 
certificate  authorization  for  the 
construction  and  operation  of  the  tap 
and  pipeline  facilities  for  which  Koch 
Gateway  now  seeks  abandonment 
authorization  was  issued  in  Docket  No. 
CP71-089.  Koch  Gateway  states  that 
these  fadUties  were  used  for  delivery  of 
natural  gas  to  Illinois  Central  Railroad 
(Illinois)  in  Jefferson  Parish,  Louisiana 
on  behalf  of  Louisiana  Gas  Service 
(LGS)  a  local  distribution  company. 
Koch  Gateway  asserts  that  both  Illinois 
and  LGS  concur  with  the  proposed 
abandonment.  Koch  Gateway  will 
provide  Illinois  with  an  alternative 
energy  source  of  Illinois'  own  choosing, 
whether  that  be  propane  or  electricity. 

Koch  Gateway  states  that  the 
proposed  activity  is  not  prohibited  by 
its  existing  tariff  and  tbat  it  has 
sufficient  capacity  to  accommodate  the 
proposed  changes  without  detriment  or 
disadvantage  to  Koch  Gateway's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  CcHnmission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  Intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
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protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn- 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Davkl  P.  BoOT^n. 
Acting  Secretary. 

[FR  Doc.  9ft-3387  Piled  2-10-98;  8:45  ami 
■UMOooof  •nr-ti-M 


DEPARTMENT  OF  ENERGY 

Federal  En«rgy  Regulatory 
Coiwiwieelon 

[Doekat  No.  ERM-1437-«00] 

Rochaatar  Qaa  and  Electric 
Corporation;  Nottca  of  HIIng 

February  5. 1998. 

Take  notice  that  on  January  14, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  tendered  for  Bling  a  summary 
of  their  quarterly  report  of  transactions 
under  their  market-based  rate  tariff  for 
the  period  of  October  1, 1997,  to 
December  31. 1997. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18. 1998.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P. 


Acting  Secretary. 

|FR  Doc  98-3393  Filed  2-10-98: 8:45  ami 
oooesnr-at-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwilaalon 

[Dootot  No.  RPe4--«23-007I 

Taxaa  Qaa  Tranamiaaion  Corporation; 
Notica  of  Filing  of  Refund  Report 

February  5. 1998. 

Take  notice  that  on  February  2, 1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  detailing  a  January  8,  1998, 
Transportation  Cost  Adjustment  (TCA) 
Tracker  refund  of  $1,353,152.86. 

Texas  Gas  states  that  the  refund 
reflects  the  net  credit  balances  in  its 
TCA  deferral  accounts  at  October  31, 
1997,  when  its  TCA  Tracker  was 
terminated. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  customers  receiving  refunds  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  12. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Bovgrn 
Acting  Secretary. 

[FR  Doc.  98-3395  Piled  2-10-98;  8:45  am) 
■NJJNO  COOK  snT-et-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

Poeliat  Na  EnM-1486-00(q 

Waatilngton  Water  Power;  Notica  of 
Filing 

February  5. 1998. 

Take  notice  that  on  January  15. 1998, 
Washington  Water  Power,  tendered  for 
filing  its  summary  of  activity  for  the 
quarter  ending  December  31, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  i>arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
OmridP.BoHSBS. 
Acting  Secretary. 

(FR  Doc  9»-3392  Filed  2-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6a66-q 

Agency  Infbrmation  Collaction 
Actlvttlaa:  Sulxniaalon  for  0MB 
Raviaia,  Convnant  Racfuaat; 
Underground  Storage  TankK 
Technical  and  Financial  Rapuirementai 
and  State  ProgrMn  Approval 
Procaduraa 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
"Undergroimd  Storage  'Tanks:  Technical 
and  Financial  Requirements,  and  State 
Program  Approval  Procedures,"  OMB 
Control  Number  2050-0068,  expiring  on 
March  31, 1998.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrtunent. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13. 1998. 
FOR  FUfmCR  MKMMATKM  OR  A  copy: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy  Oepamail.epa.gov.,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1360.05. 

SUPPLEMOrrARY  INFORMATION: 

Title:  Underground  Storage  Tanks: 
Technical  and  Financial  Requirements, 
and  State  Program  Approval  Procedures, 
OMB  Control  No.  2050-0068;  EPA  ICR 
No.  1360.05,  expiring  03/31/98.  This  is 
a  request  for  extensicm  of  a  currently 
approved  collection. 


Abstract:  Sid>title  I  of  die  Resource 
Conservation  and  Recovmy  Act  (RCRA), 
as  amended,  requires  that  the  EPA 
develop  standards  for  USTs  as  may  be 
necessary  to  protect  human  health  and 
the  environment,  and  procediires  for 
approving  state  programs  to  operate  in 
lieu  of  the  federal  program.  EPA 
promulgated  technical  and  financial 
requirements  for  owners  and  operators 
of  USTs  at  40  CFR  Part  280  and  state 
program  approval  procedures  at  40  CFR 
Part  281.  'This  ICR  is  a  comprehensive 
presentation  of  all  information 
collection  requiremmts  contained  at  40 
CFR  Parts  280  and  281.  All  40  CFR  Part 
280  requirements  are  presented  in  this 
ICR  under  the  heading  "Technical  and 
Financial  Requirements":  this  section 
applies  to  owners  and  operators  of 
USTs.  40  CFR  Part  281  requirements  are 
presented  in  this  ICR  under  the  heading 
"State  Program  Approval  Procedures"; 
this  section  applies  to  states  operating  a 
delegated  UST  program.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  C^IB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Regifter  Notice  required  under  5  CFR 
1320.8(d).  soliciting  comments  on  this 
collection  of  information  was  published 
on  8/27/97  (62  FR  45410);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  UST  facilities  is 
estimated  to  be  1.8  hours  per 
respondent  and  the  recordkeeping 
burden  is  estimated  to  be  4.8  hours  per 
respondent.  For  states  applying  for 
program  approval,  the  annual  reporting 
burden  is  estimated  to  be  329.2  hours 
per  respondent  and  the  recordkeeping 
burden  is  estimated  to  be  31  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructicms;  develop;  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  infbrmation.  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  seardi  data  sources; 
complete  and  review  the  collection  of 
infarmation;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Facilities  that  own  and  operate 


Underground  Storage  Tanks  (USTs)  and 
states  that  implement  the  UST  program. 

Estimated  Number  of  Respondents: 
317,094. 

Frequency  of  Response:  "Varies 
depending  on  the  individual  reporting 
and  recordkeeping  requirements. 

Estimated  Total  Annual  Hour  Burden: 
2.103.305  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $1.37  billion  (includes  Capital, 
O&M,  and  Labor  costs). 

EPA  has  revised  its  respondent 
universe  and  burden  estimates  based  on 
updated  data  from  the  Office  of 
Underground  Storage  Tanks,  and  State 
and  industry  sources.  The  burden 
estimates  reflect  a  reduction  in  the 
xmi verse  of  tanks  and  a  revised  analysis 
of  burden  that  resulted  from  better 
identification  of  (1)  capital  and  (2) 
operational  and  maintenance  (OfcM) 
costs.  Most  of  the  burden  changes  in 
this  proposed  ICR  are  due  to  a 
reoogniticm  that  many  financial  costs 
should  be  attributed  to  capital  and 
operating  and  maintenance  cost 
categories  rather  than  to  labor  hours. 
This  accounting  change  reduced  the 
"hours"  burden  and  increased  the 
"financial"  burden.  It  should  be  noted 
that  most  of  these  costs  were  included 
in  the  Regulatory  Impact  Analyses  for 
these  requirements  but  had  not  been 
explidtiy  accounted  for  in  previous 
ICRs. 

Said  comments  on  the  Agency's  need 
for  this  information,  the  aoctuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
resp<mdent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1360.05  and 
CMB  Control  No.  2050-0068  in  any 
correspcmdence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Infbrmation  Division  (2137).  401  M 
Street,  SW,  Washington,  DC  20460. 
(or  E-Mail 
Farmer.Sandy^pamaiLepa.gov) 

and 

Office  of  InformaticHi  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  Felwuary  5, 1998. 
Joeepli  Ratar, 

Director,  Regulatory  Information  Division. 
(FR  Doa  98-3448  Filed  2-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00622:  FRL-5768-8I 

Notice  Of  Funda  AvaiM>ility  tor 
Peatlclda  Envtronmental  Staenardahip 
Program  FY9e 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  funds  availability  for 

FY98. 

SUMMARY:  The  goal  of  EPA's  Pesticide 
Enviroiunental  Stewardship  Program 
(PESP)  is  to  reduce  the  rislus  from  the 
.  use  of  pesticides  in  agricultural  and 
non-agricultural  settings  in  the  U.S.  As 
part  of  this  program,  the  Office  of 
Pesticide  Programs  is  soliciting 
proposals  for  a  cooperative  agreement 
under  section  20  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  as  amended,  to  assist  the 
private  sector  partners  and  supporters  of 
PESP  in  researching  and  implementing 
programs  to  reduce  pesticide  risk. 
Evaluation  criteria  and  proposal  format 
are  ouUiaed  in  the  SUI7LEMENTARY 
INFORMATION  unit  below. 
DATES:  The  original  proposal  and  five 
copies  must  be  received  by  EPA  no  later 
than  5  p.m.,  March  13, 1998. 
ADDRESSES:  The  proposal  and  copies 
may  be  submitted  by  mail  to:  Latua 
Sallmen  Smith,  Biopestiddes  and 
Pollution  Prevention  Division  (751 1W), 
Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  By 
courier,  overnight  express,  or  in  person: 
2800  Crystal  Drive,  5th  Floor,  Arlington, 
VA  22202.  No  fax  or  electronic 
submissions  will  be  accepted. 
FOR  FURTHBt  INFORMATION  CONTACT: 

Laura  Sallmen  Smith,  Project  Officer,  by 
phone:  (703)  308-8716  or  e-mail: 
sallmen-smith.Iaura9epamail.epa.gov. 
For  hearing-  and  speech-impaired 
persons,  the  telephone  number  may  be 
accessed  via  TTY  (text  telephone)  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATKM: 

LBackgroond 

The  Pestidde  Environmental 
Stewardship  Program  (PESP)  is  a 
voltmtary  public/private  initiative 
administered  by  the  Office  of  Pestidde 
Programs  (OPP).  U.S.  Environmental 
Protection  Agency.  The  goal  of  PESP  is 
to  reduce  the  risks  from  the  use  of 
pestiddes  in  agricultural  and  non- 
agricultural  settings  in  the  U.S.  As  part 
of  this  program,  OPP  is  solidting 
proposals  for  a  cooperative  agreement 
under  section  20  of  FIFRA,  as  amended. 
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to  assist  the  memben  of  PESP  in 
researching  and  implementing  prograitM 
to  reduce  pesticide  risk.  There  are 
currently  102  members  of  PESP,  ranging 
from  pesticide  users  in  utility  rights-of- 
way  to  growers  of  tree  fruits  to  pest 
control  Dusinesaes  serving  homes  and 
schools. 

n.  Anthority 

This  cooperative  agreement  will  be 
made  under  section  20  of  FIFRA,  as 
amended. 

m.  CaoperatiTe  Ayewuent 

1.  Duration  amount.  This  cooperative 
agreement  will  be  issued  for  a  lijrait  of 
$5  million  in  funding  over  a  5-year 
project  period.  Actual  funding  will 
depend  on  future  appropriations. 

2.  Evalnation  criteria.  Proposals  will 
be  evaluated  on  the  following  criteria: 

•  The  applicant  has  a  demonstrated 
ability  to  effectively  develop  research 
and  technology  transfer  projects  that 
meet  the  goal  of  pesticide  risk 
reduction. 

•  The  applicant  has  a  demonstrated 
ability  to  mlectively  communicate  the 
outcomes  of  the  projects  to  the 
appr^riate  audiences. 

•  The  applicant  has  a  demonstrated 
ability  to  develop  an  impact  assessment 
to  accurately  reflect  the  project's 
outcomes. 

•  The  applicant  is  national  in  scope. 

•  The  applicant  has  demonstratea 
expertise  in  bringing  together  diverse 
interests  and  perspectives  as 
represented  by  U.S.  pesticide  users, 
both  agricultural  and  non-agricultural, 
to  engage  in  constructive  dialog. 

•  The  applicant  has  a  demonstrated 
ability  to  integrate  varied  competing 
interests  toward  reducing  pesticide  risk. 

•  The  applicant  has  a  working 
knowledge  of  PESP  and  pesticide 
regulation,  including  FIFRA.  FQPA, 
FFDCA,  and  state  laws. 

•  The  applicant  is  able  to  translate 
broad-based  national  goals  into  specific, 
practical  programs. 

•  The  applicant's  organization 
contains  a  diversity  of  pesticide 
interests  and  knowledge,  including,  but 
not  limited  to:  research  and  emei^ging 
technologies,  food  processing, 
education,  regulation,  economics,  and 
marketing. 

•  The  applicant  has  appropriate 
financial  controls  and  expertise  in 
managing  projects. 

3.  Proposal  format.  Proposals  must  be 
typewritten,  double-spaced  in  12  point 
or  larger  print  using  8.5  x  11  inch  paper 
with  minimum  1  inch  lateral  and 
vertical  margins.  Pages  must  be 
numbered  in  order  starting  with  the 
proposal  narrative  and  continuing 


through  appendices.  An  raiginal  and 
five  copies  are  required. 

•  Cover  page.  Include  the  following 
information  on  the  cover  page:  project 
title,  project  coordinator,  organization, 
addrms,  telephone  number,  fiuc  number, 
and  e-mail  address. 

•  Abstract.  The  abstract  will  be  a 
stand-alone  document,  not  to  exceed 
one  page,  containing  the  specifics  of 
what  is  proposed  and  what  you  expect 
to  accomplish  regarding  reducing 
pesticide  risk. 

•  Table  of  contents.  A  one  page  table 
listing  the  different  parts  of  your 
proposal  and  the  page  number  on  which 
each  part  begins. 

•  Proposal  narrative.  Containing  the 
following  secti(nis.  not  to  exceed  10 
pages: 

i.  Project  title.  A  brief  description  of 
the  project. 

ii.  Approach  and  methods.  Detail  how 
your  organization  will  undertake  the 
following: 

a.  Development  process  for  pesticide 
risk  reduction  research  and  technology 
transfer  projects  %vith  PESP  partners  and 
supporters. 

b.  Management  process  for  these 
projects. 

c.  Strategy  for  communication  of 
project  results  to  pesticide  users  and  the 
public  at  large. 

iii.  Organizational  qualifications. 
Detail  your  organization's  expertise  and 
capabilities  to  achieve  the  goals  of  the 
project. 

iv.  Impact  assessment.  Detail  how  you 
will  evaluate  the  success  of  the  projects 
in  terms  of  measurable  environmental 
results. 

•  Appendices.  These  appendices 
must  be  included  in  the  grant  proposal 
in  addition  to  the  10-page  narrative. 
Additional  appendices  are  not 
permitted. 

i.  Major  participants.  This  appendix 
should  list  all  individuals  having  a 
major  role  in  the  proposal.  Provide 
name,  organizational  affiliation  or 
occupation,  and  a  description  of  the  role 
each  will  play  in  the  project.  A  brief 
resume  (up  to  two  {Mges)  should  also  be 
submitted  for  each  individual  listed. 

ii.  Budget.  Please  outline,  in  a  one- 
page  table  format,  a  budget  including 
the  following  categories:  personnel, 
fiinge  benefits,  travel,  equipment, 
supplies,  contractual,  other  (with  details 
on  content  of  other),  indirect  costs 
(include  only  if  you  have  an  audited 
indirect  cost  rate  established  with  a 
Federal  agency),  and  total  funding 
requested.  The  total  funding  requested 
should  be  no  more  than  the  maximum 
of  $5  million. 

In  the  interest  of  fairness  to  all 
competing  applicants,  the  Agency  will 


treat  as  ineligible  for  consideration  any 
application  that  is  iecei¥ed  aKber  its 
deadline.  Applicants  should  take  diis 
factor  into  account  and  make  early 
submission  of  their  materials  to  avoid 
loss  of  eligibility  brought  almut  by 
unanticipated  delays  or  other  deUvery- 
related  problems. 

Dated  Febniary  2, 1998. 

IXnOtor.  Biopesticidts  and  Mlution 
Prevention  Division,  Office  t^ Pesticide 
Programs. 

(PR  Doc  98-3440  Filed  2-1(MM:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPP-00623;  FRL-S770-Q 

FIFRA  Sclentme  Advtoory  PMiel;  Open 


AQBCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 


r:  There  will  be  a  two-day 
meeting  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidcte  Act  (FIFRA) 
and  Food  Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  Common  Mechanism  of  Action  of 
Organophoephate  Insecticides,  Special 
Sensitivity  of  Infants  and  Children  to 
Pesticides,  Monte  Carlo  Analyses  for 
Dietary  and  Residmtial  Exposure 
Scenarios,  Monte  Carlo  Anal)r8is  for 
Organophoephate  Insecticides  and  Post 
Application  Exposure  Guidelines.  The 
Agency  will  present  a  session  updating 
their  progress  on  the  common 
mechanism  of  action  of 
organophoephate  insecticides,  as 
requested  by  the  SAP  at  their  March  20. 
1997.  meeting.  A  special  sensitivity  of 
infants  and  childrtm  to  pesticides 
session  will  encompass  three  lOx  safety 
factor  case  study  presentations.  Two 
sessions  on  Monte  Carlo  analyses  are 
scheduled.  The  Agency  will  discuss  its 
policy  for  review  of  Monte  Carlo 
analyses  for  dietary  and  residential 
exposure  scenarios.  In  addition,  the 
Agency  is  soliciting  SAP  comments  on 
a  proposed  Monte  Carlo  analysis  for 
organophoephate  insecticides.  This 
analysis  was  prepared  by  the 
Environmental  Woriung  Group.  The 
post  applicatiMi  exposure  guideline 
session  will  entail  presentations  on 
transferable  residue  monitoring 
techniques,  human  activity  patterns 
and,  exposure  assessment  methods  for 
antimi(7obial  treated  articles. 
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DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  March  24  and 
March  25. 1998.  fitnn  8:30  a.m.  to  5:30 
p.m.  Comments  should  be  received  by 
March  13, 1998,  to  ensure  that  the  Panel 
Members  will  have  the  time  necessary 
to  consider  and  review  the  comments. 
AOOResSES:  The  meeting  will  be  held  at: 
Crystal  City  Gateway  Marriott  Hotel. 
1700  Jefferson  Davis  Highway, 
Arlington  VA  22202.  The  telephone 
number  for  the  hotel  is:  (703)  920-3230. 

By  mail,  submit  written  comments 
(one  original  and  20  copies)  to:  Paul  I. 
Lewis,  Designated  Federal  Official  for 
the  FIFRA/Scientific  Advisory  Panel. 
(7509C).  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person  or  by  delivery 
service,  bring  comments  to:  Rm.  819-^, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hi^way,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Supplementary 
Information  of  this  docimient.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  RiRTHER  INFORMATION  CONTACT:  By 
mail:  Paul  I.  Lewis.  Designated  Federal 
Official,  FIFRA  Scientific  Advisory 
Panel  (7509G),  Office  of  Pesticide 
Programs.  U.S.  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington,  DC  20460;  Office  location: 
Rm.  819B.  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202; 
telephone:  (703)  305-5369;  e-maiL 
Lewis.PaulOepamail.epa.gov. 

A  meeting  agenda  is  currently 
available  and  copies  of  EPA  primary 
background  documents  for  the  meeting 
will  be  available  no  later  than  February 
20. 1998,  and  may  be  obtained  by 
contacting:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460: 
Office  location:  Rm.  119.  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington. 
VA.;  telephone:  (703)  305-5805. 
StJPPUBMENTARY  INFORMATION:  Any 
m«nber  of  the  public  wishing  to  submit 
written  comments  should  contact  Paul  I. 
Lewis  at  the  address  or  the  phone 
number  given  above  to  confirm  that  the 
meeting  is  still  scheduled  and  that  the 
agenda  has  not  been  modified  or 
changed.  Interested  persons  are 
permitted  to  file  written  statements 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advanced 
writtm  request  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  Chair  of  the 
Scientific  Advisory  Panel  to  present  oral 


statements  at  the  meeting.  There  is  no 
limit  on  the  length  of  written  comments 
for  consideration  by  the-Panel.  but  orel 
statements  before  the  Panel  are  limited 
to  approximately  five  minutes.  As  oral 
statements  only  will  be  permitted  as 
time  permits,  the  Agency  urges  the 

{)ublic  to  submit  written  comments  in 
ieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  twenty 
copies  of  the  siunmary  information. 
Please  note  that  comments  should  be 
received  by  March  13, 1998,  to  ensure 
that  the  Panel  Members  will  have  the 
time  necessary  to  consider  and  review 
the  comments. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  marked  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedives  set  forth  in  40  CFR  part  2. 
An  edited  copy  of  the  comment  that 
does  not  contain  the  CBI  material  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket.  All  comments  and 
materials  received  will  be  made  part  of 
the  public  record  and  will  be  considered 
by  the  Panel. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "OPP-00523" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  Inspection  frvm  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in  "FOR 
FURTHER  INFORMA'nON  CONTACT  ". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  dny  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCD 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-00523. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  30  woridng  days  after  the 
meeting  and  may  be  obtained  by 


contacting  the  PubUc  Information  and 
Records  Integrity  Branch,  at  the  address 
or  telephone  number  given  above. 

List  of  Subjects 

Environmental  protection. 
Dated:  February  3. 1998. 

Marcia  E.  Mnlkey, 

Director,  Office  of  Pesticide  Programs. 

(PR  Doc.  98-3443  Filed  2-6-98;  1:56  pm] 
BSJJMOCOOE  isw  ao  F 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6965-8] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Documents  that  are  the  subject  of 
SAJB  reviews  are  normally  available   . 
from  the  originating  U.S.  Environmental 
Protection  Agency  (EPA)  office  and  are 
not  avail^le  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
frog;}  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Research  Strategies  Advisory 
Committee  (RSAQ 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  Science 
Advisory  Board  (SAB),  will  meet  on 
Thursday  and  Friday,  February  26-27, 
1998  in  the  Jupiter  Room  of  the  Holiday 
Inn  Capitol,  550  C  Street,  SW. 
Washington,  DC  20024.  Phone  (202) 
479-4000.  The  meeting  will  begin  at 
9:00  am  on  February  26th  and  8:30  am 
on  February  27th,  ending  no  later  than 
5:00  pm  on  either  date. 

Charge  to  the  Committee — ^The 
Sdenoe  Advisory  Board  (SAB)  has  been 
asked  to  review  and  comment  on  the 
FY1999  Presidential  Budget  proposed 
for  EPA's  Office  of  Research  and 
Development  (ORD).  The  RSAC  will 
consider  how  well  the  budget  request:  a) 
reflects  priorities  identified  in  the  EPA 
and  ORD  strategic  plans;  b)  supports  a 
reasonable  balance  in  terms  of  attention 
to  ewe  research  on  multimedia 
capabilities  and  issues  and  to  media- 
specific  problem-driven  topics;  and  c) 
balances  attention  to  near-term  and  to 
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long-term  research  issues.  In  addition, 
the  Committee  will  offer  its  advice  on: 
d)  whether  the  objectives  of  the  research 
and  development  program  can  be 
achieved  at  the  resource  levels 
requested:  and  e)  how  can  ORD  improve 
use  or  improve  upon  the  GPRA 
structure  to  communicate  research 
plans,  priorities,  research  requirements, 
and  planned  outcomes.  A  portion  of  the 
meeting  will  be  devoted  to  development 
of  the  Committee's  report. 

For  Further  Information — Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Robert  Flaak,  Designated 
Federal  OfRcer,  Research  Strategies 
Advisory  Committee  (RSAC),  Science 
Advisory  Board  (1400).  Room  2812,  U.S. 
EPA.  401  M  Street.  SW.  Washington.  DC 
20460;  telephone/voice  mail  at  (202) 
260-5133.  fax  at  (202)  260-7118;  or  via 
Email  at  f1aak.robert9epamaii.epa.gov. 
For  a  copy  of  the  draft  meeting  agenda, 
please  contact  Ms.  Dorothy  Clark,  Staff 
Secretary  at  (202)  260-8414  or  by  FAX 
at  (202)  280-7118  or  via  Email  at 
clark.dorothyttepamail.epa.gov. 
Additional  information  concerning  the 
Science  Advisory  Board,  its  structure, 
function,  and  composition,  may  be 
found  in  The  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  260- 
8414. 

Materials  that  are  the  subject  of  this 
review  are  available  from  Ms.  Lisa 
Matthews  or  Ms.  Amy  Battaglia  of  the 
Office  of  Research  and  Development. 
Ms.  Matthews  can  be  reached  on  (202) 
564-6669  or  via  Email  on 
matthews.iisaOepamail.epa.gov,  and 
Ms.  Battaglia  can  be  reached  on  (202) 
564-6701  or  via  Email  on 
battaglia.amyttepamail.epa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  Cax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Thursday, 
February  19, 1998  in  order  to  be 
included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector.  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

2.  Radiation  Advisory  Comntittee  (RAG) 

The  Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC) 
will  conduct  a  public  meeting  on 


Tuesday.  March  3. 1998.  The  meeting 
will  convene  at  9:00  arti  in  the 
Administrator's  Conference  Room  1103 
West  Tower.  U.S.  EPA  Headquarters. 
401  M  Street.  S.W..  Washington.  DC 
20460  and  adjourn  no  later  than  5:30 
pm  that  day. 

At  this  meeting,  the  RAC  will  briefly 
discuss  projects  that  are  planned  for 
review  in  the  balance  of  Fiscal  Year 
(FY)1998,  receive  a  briefing  on  Federal 
Guidance  13,  Federal  Radiation 
Protection  Guidance  for  Exposure  of  the 
General  Public,  conduct  a  follow-up 
discussion  on  the  Agency's  response  to 
the  SAB  review  of  the  Multi- Agency 
Radiation  Survey  and  Site  Investigation 
Manual  (MARSSIM),  dated  December  4, 
1997,  receive  a  briefing  (tentative)  on 
High  Radon  Geographic  Areas,  and 
continue  its  Advisory  on  the  Agency's 
Environmental  Radiation  Ambient 
Monitoring  System  (ERAMS) 
("Reconfiguration  Design  of  the 
Environmental  Radiation  Ambient 
Monitoring  System,"  dated  October 
1997).  See  Federal  Register,  Vol.  62,  No. 
205.  Thursday,  October  23, 1997,  pages 
55249-55250  for  further  information. 
The  issues  concerning  the  Committees 
Advisory  on  ERAMS  are  as  follows:  a) 
Will  the  proposed  reconfiguration  of  the 
ciurent  ERAMS  system  enable  it  to  meet 
the  system's  two  basic  objectives  more 
effectively  and  efficiently  as  described 
in  the  attached  document?:  b)  Are  the 
criteria  used  for  matrix  selection, 
determination  of  sampling  locations  and 
sampling  frequency  and  other  network 
features  appropriate  given  the 
reconfigured  ERAMS  stated  mission  and 
objectives?  Are  there  other  criteria  that 
should  be  considered?;  and  c)  Will  the 
proposed  changes  to  the  system's 
ciirrent  data  dissemination  and  data 
evaluation  practices  increase  the  data's 
usefulness  to  governmental  agencies, 
the  scientific  community  and  the 
public?  Are  there  any  other 
interpretation  issues  and/or  practices 
that  should  be  addressed?  Other  topics 
ma^  be  discussed  as  time  permits. 

For  Further  Information — For 
information,  please  see  below. 

3.  Uncertainty  in  Radiogenic  Risk 
Subcommittee 

The  Uncertainty  in  Radiogenic  Risk 
Subcommittee  (URRS)  of  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  (RAC)  will  meet 
Wednesday.  March  4. 1998. 
commencing  at  9:00  am  in  the 
Administrator's  Conference  Room  1103 
West  Tower,  U.S.  EPA  Headquarters, 
401  M  Street,  S.W.,  Washington.  DC 
20460  and  adjourn  no  later  than  5:00 
pm  that  day.  At  this  meeting,  the 
Subcommittee  will  continue  its  review 


of  the  Agency  draft  docimient  entitled 
"Uncertainty  Analysis  for  Estimating 
Radiogenic  Cancer  Risks,"  October, 
1997.  The  first  meeting  of  the  URRS  was 
held  on  November  20. 1997.  and  this 
first  public  review  was  first  announced 
in  the  Federal  Register,  Vol.  62.  No. 
205,  Thursday,  October  23, 1997,  pages 
55249-55250.  The  charge  questions 
pertaining  to  the  review  on  uncertainty 
analysis  for  estimating  radiogenic 
cancer  risks  are  as  follows:  a)  Are  the 
relevant  major  sources  of  uncertainties 
addressed?:  b)  Is  the  overall  approach  to 
quantifying  and  combining 
uncertainties  appropriate?,  and  c)  Are 
the  mathematical  functions  used  to 
characterize  the  various  sources  of 
uncertainty  reasonable,  in  view  of 
available  scientific  information? 

For  Further  Information — ^Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  of 
the  Radiation  Advisory  Committee  on 
March  3rd  or  the  meeting  of  the 
Uncertainty  in  Radiogenic  Risk 
Subcommittee  on  March  4th,  such  as 
copies  of  the  proposed  meeting  agendas, 
should  contact  Mrs.  Diana  L.  Pozim  at 
Tel.  (202)  260-8432:  FAX  (202)  260- 
7118,  or  via  the  Internet  at: 
pozun.dianatteparoail.epa.gov. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  or  Subcommittee  during 
their  meetings  must  contact  Dr.  K.  Jack 
Kooyoomjian  in  writing  (by  letter  or  by 
fax — see  below)  no  later  than  12  noon 
Eastern  Time,  'Thursday,  February  26, 
1998  in  order  to  be  included  on  the 
Agenda.  Public  comments  will  be 
normally  limited  to  five  minutes  per 
speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  easel,  etc),  and  at  least  35 
copies  of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself.  For 
further  information  pertaining  to  the 
meetings  or  to  check  if  the  SAB's  RAC 
or  URRS  have  public  drafts  available 
prior  to  the  meetings,  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Official  for  the  Radiation  Advisory 
Committee,  Science  Advisory  Board 
(1400).  U.S.  EPA,  Washington,  DC 
20460,  phone  (202)  260-2560:  fax  (202) 
260-7118;  or  via  E-mail  at: 
kooyoomjian.jackttepamail.epa.gov. 

For  questions  f>ertaining  to  the  review 
of  uncertainty  analysis  for  estimating 
radiogenic  cancer  risks,  and  to  obtain 
copies  of  the  draft  document  being 
reviewed,  as  well  as  background 
documents  provided  to  the  SAB's  RAC, 
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or  to  discuss  any  other  aspects  of  this 
review  or  any  supporting  or  background 
information  please  contact  Mr.  Brian 
Littleton.  (6601J),  ORL\,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
tel.  (202)  564-9216;  fax  (202)  565-2043; 
or  E-mail: 

littleton.brianOepamail.epa.gov. 
For  questions  pertaining  to  the 
ERAMS  advisory  review,  and  to  obtain 
copies  of  the  draft  document  being 
reviewed,  as  wel)  as  background 
documents  provided  to  the  SAB's  RAC. 
please  contact  LT  Rhonda  Cook,  US 
PubUc  Health  Service  (PHS)/EPA  at 
(334)  270-3413.  The  SAB's  RAC 
conducted  an  earlier  advisory  on 
ERAMS  on  July  13  and  14, 1995  and 
produced  an  SAB  advisory  (EPA-SAB- 
RAC-ADV-96-003,  April  5, 1996).  For 
copies  of  this  earlier  SAB  report,  please 
contact  the  SAB's  Committee  Evaluadon 
Support  Staff  (CESS)  at  (202)  260-8414; 
FAX  (202)  260-7118.  For  additional 
information  or  to  discuss  technical 
aspects  of  any  of  the  other  ORIA  agenda 
topics,  or  any  supporting  or  back^und 
information,  please  contact  Mr.  Brian 
Littleton  (see  previously  stated 
information). 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subconi^ittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting.  Public  comments  should  focus 
on  scientific  or  technical  aspects  of  the 
matters  before  the  Conunittee  at  its 
meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
current  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA. 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street,  SW. 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 


concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Dated:  February  5, 1998. 
Donald  G.  Barnes. 

Staff  Director,  Science  Advisory  Board. 
(PR  Doc  98-3450  Filed  2-10-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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Idaho  Plan  for  Cortiflcation  Of 
RMtrlctod  Uso  Pesttckto  AppiicstorB 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  approve 
amended  certification  plan. 

summary:  On  February  11, 1977,  EPA 
issued  final  approval  of  the  Idaho  Plan 
for  the  certification  of  restricted  use 
pesticide  applicators.  Idaho  has 
submitted  an  amendment  to  this  plan 
for  EPA  approval.  The  amendment 
would  add  a  category  for  the 
certification  of  1080  Livestock 
Protection  Collar  (1080  LPC) 
applicators.  The  amended  plan  also 
requires  recertification  every  2  years 
rather  than  the  current  5  years, 
establishes  a  chemigation  category,  and 
combines  its  various  classes  of 
commercial  applicators  under  a  new 
classification  of  professional  applicator. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  30, 1998. 
ADDRESSES:  Send  written  comments, 
identified  by  docket  control  number 
"OPP-42008C"  to  Allan  Welch,  U.S. 
Environmental  Protection  Agency, 
Region  10,  1200  Sixth  Avenue,  Eighth 
Floor,  Seattle,  WA  98101. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
welch.allanttepamail.epa.gov.  Follow 
the  instructions  under  Unit  n.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  conunent 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice. 

Copies  of  tne  amended  Idaho 
Certification  Plan  are  available  for 


viewing  at  the  following  locations 
during  normal  business  hours: 

1.  U.S.  Environmental  Protection 
AgfflQcy,  Office  of  Pesticide  Programs, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Rm.  1121,  Arlington,  VA 
22202.  Contact:  John  R.  MacDonald, 
(703)  305-7370,  e-mail: 
macdonald.johnttepamail.epa.gov. 

2.  U.S.  Environmental  Protection 
Agency,  Region  10, 1200  Sixth 
Avenue,  Ei^th  Floor,  Seattle,  WA. 
Contact:  Allan  Welch.  (206)  553- 
1980,  e-mail: 
welch.allanttepamail.epa.gov. 

3.  Idaho  Department  of  Agriculture, 
Division  of  Agricultural  Resoiux»s. 
P.O.  Box  7723,  2270  Old  Penitentiary 
Road,  Boise.  ID.  Contact:  Beth 
Williams.  (208)  332-8605,  e-mail: 
bwilliamsttagri.state.id.us. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Allan  Welch,  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Eighth  Floor,  Seattle, 
WA,  Telephone:  (206)  553-1980,  e-mail: 
welch.allan@epamail.epa.gov. 

8UPPI.EMENTARY  INFORMATION:  i 

I.  Background 

In  the  Federal  Register  of  February 
11, 1977  (42  PR  8692),  notice  was 
published  announcing  the  final 
approval  of  the  Idaho  Plan  for  the 
certification  of  restricted  use  pesticide 
applicators.  Idaho  has  submitted  an 
amendment  to  this  certification  plan. 
The  Idaho  amendment  establishes  a  new 
category  for  the  certification  of  1080 
LPC  applicators.  Idaho  proposes  to 
certify  approximately  25  employees  of 
the  United  States  Department  of 
Agriculture,  Animal  Damage  Control 
(ADC).  The  ADC  is  one  of  the  registrants 
of  the  1080  LPC  and  will  supply  the 
1080  LPC  to  their  employees  certified 
imder  this  plan.  ADC  employees 
certified  under  this  plan  will  only  be 
applying  1080  LPCs  in  performance  of 
their  official  duties.  There  is  no 
provision  for  supervision  of  non- 
certified  applicators  of  1080  LPCs.  Only 
applicators  certified  in  1080  LPC  use 
will  be  permitted  to  apply  the  product. 
The  amended  plan  will  combine  the 
licenses  of  commercial  applicator, 
commercial  operator,  limited  applicator, 
and  consultant  into  a  single  license  of 
professional  applicator.  "The  Idaho 
certification  plan  will  under  this 
amendment  have  only  private  and 
professional  applicators.  Chemigation 
will  become  a  category  under  both  the 
private  and  professional  applicator 
license.  Chen^gation  under  the  current 
plan  requires  a  separate  license.  The 
recertification  period  will  be  reduced  to 
2  years  from  the  current  5-year  period. 
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The  training  required  for  recertification 
eligibility  also  will  be  reduced.  This 
will  result  in  more  frequent  training 
with  the  average  yearly  training  burden 
remaining  relatively  unchanged. 

EPA  finds  that  the  amended  Idaho 
Certification  plan  fully  meets  the 
requirements  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  and  the 
regulations  at  40  CFR  part  171.  In 
addition,  the  requirements  for 
certification  of  1080  LPC  applicators 
complies  with  the  special  use 
requirements  contained  in  the  1080 
registration  standards.  Therefore,  EPA 
announces  its  intention  to  approve  the 
amended  Idaho  certification  plan. 

Interested  persons  are  invited  to 
submit  written  comments  on  EPA's 
intention  to  approve  the  amended  Idaho 
certification  plan. 

n.  Public  Record  and  Electronic 
Submiaaion 

The  official  record  for  this  action,  as 
%vell  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPP-42008C" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  U.S.  Environmental 
Protection  Agency.  Region  10. 1200 
Sixth  Avenue,  Eighth  Floor,  Seattle, 
WA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
welch.allanOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCn  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
42008C."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subject! 

Environmental  protection. 

Dated:  February  3. 1998. 
Cliarlaa  Clarke, 
Regional  Administrator,  Region  10. 

IFR  Doc.  98-3441  Filed  2-10-98:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-88248:  FRL  5788-3] 

Notic*  Of  R«c«ipt  Of  R«qu«sts  to 
Voluntarily  Cancol  Cortain  Postickto 
R«gistr«tions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodentidde  Act  (FIFRA), 


as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pestidde 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
August  10, 1998,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pestidde  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commerdal  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5761;  e-mail: 
hollins.james9epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  IntrodnctiiMi 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodentidde 
Act  (FIFRA) » as  amended,  provides  that 
a  pestidde  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  63 
pestidde  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l— Registrations  With  Pending  Requests  for  Cancellation 


Product  Name   . 

Chemical  Name 

000100-00873 

Boundary  OF  HertMade 

3-<3,4-OictitorophenyO- 1 . 1  -dimettiylurea 

4-Chloro-5-(met»iytamino)-2-(a,a,a-trifluoro-m-tolyl)-3(2H)  (Note:  a  - 
alpha) 

000100  FL-8&-0009 

Evik80W 

2-<Ethylamino)-4-(isopropy»amino)-6-{methynhio)-s-tfiazine 

000241-00244 

Pfowd  3E  Hert)iade 

AH  1 -Ethylpropyl)-3.4-dimethyl-2.6-dinitrot>enzenam)ne 

000264  W>^79-0093 

Weedone  LV6  Emulsifiable  Bfoadleaf  Her- 
bicide 

Butoxyethyl  2.4-dichlorophenoxyacetate 

000264  WA-80-0032 

WeedoneLV4 

Butoxyethyl  2,4-dk:hlorophenoxyacetate                                   ^ 

000264  WAr44-0021 

Savin  Brand  XLR  Cart>aryl  Insecticide 

1  -Naphthyl-AMiethylcartMmate 

000400  W/^95-0006 

Casoron4G 

2,6-Oichkxobenzonttrie 

000769-00686 

SMCP  Oiazinon  Insect  .Spray 

O.O-Oiethyl  0-(2-<sopropyt-6-melhyM-pyrimidinyl)  phosphorothioate 

000769-00688 

SMCP  Diarinon  48 

000769-00691 

SMCP  Dtazmon  RP  12.5  E  Insectinde 

Aromatic  petroleum  derivatiye  solvent 

O.O-Oiethyl  0-(2-isopropyl-6-melhyU-pyrlmidinyl)  phosphorothioate 

000760-00603 

SMCPDiazinonflP25E 

O.O-Oiethyl  0-(2-isopropyt-6-melhyM-pyrimidiny()  phosphorothioate 

000769-00695 

SMPC  Oiaziooo  6-S 

O.O-Oiethyl  a(2-4Sopropyl-6-melhyM-pyhmidmyO  phosphorothioate 
Alphatic  petroleum  hydrocartxms 

000760-00708 

SMPC  Oiazinon  12.5%  Insect  Spray 

O.aOiethyl  a(2-isopropyl-6-methyl-4-pyrimidinyl)  phosphorothioate 
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TABLE  1— REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCELLATK>f— Continued 


Registration  No. 


Product  Name 


Ctiemical  Name 


000769-00749 
000769-00820 
000769-00664 
000769-00959 
001021-01437 


002935  IO-86-0008 

002935  10-86-0012 

002935  WA-86-0002 

002935  WA-'86-0004 

002935  WA-86-0009 

002935  WA-90-0003 

002935  WA-01-0037 

003125  AZ-82-0013 

003125  AZ-90-0011 

003125  CA-80-0186 

003125  CA-83-0064 

003125  CA-84-0218 

003125  CA-87-0014 

003125  CA-88-0021 

003125  FL-81-0009 

003125  FL-81-0012 

003125  FL-81-0033 

003125  FL-81-0034 

003125  FL-92-0012 

003125  R.-06-0013 

003125  GA-9O-0004 

003125 GA-93-0006 

003125  LA-91-0007 

003125  LA-91-0009 

003125  NM-82-0008 

003125  TX-82-0019 

003125  TX-84-0020 

003862-00111 


006175-00039 


007053-00031 


006660-00144 


008660-00145 


Insecticide  Liquid,  Oiazinon,  1% 
Oiazinon  4AQ 

Pratt  Oiazinon  18E  Insect  Spray 
Pratt  Oiazinon  Ag4E  Insect  Spray 
Multidde  Intermediate  2232 


Oimethogon  267  EC 

Oimethogon  267  EC 

Oimethogon  267  EG 

Oimethogon  267  EC 

Oimethogon  267  EC 

Supreme  Oi 

Oimethogon  267  EC 

MorHtor4 

Monitor4 

Monitor4 

Monitor4 

Monitor4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

MonHtorA 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Monitor  4 

Ctiemscope  Total  Release  Fogger 


Oermaquel  Pet  Shampoo  with  Synthetic 
Pyrethroids 


Fremont  9117  Microbiocide 


Verta  Green  Sprayat)(e  Heit)icide  for  Pro 
Turf  with  Team 


Verta  Green  Sprayable  HertMide  for  Pro 
Turf  with  Team 


Xylene  range  aronurtic  solvent 

O,O-0iethyl  OK2-isopropyl-6-methyM^)yrimidinyl)  phosphorothioate     ^ 
0,0-Diethyl  0-(2-isopropyl-6-melhyM-pyrimidinyl)  phosphorothioate 
O.O-Oiethyl  O-(2-isopropyl-6-methyM-pyrimidiny0  phosphorothioate 
O,O-0iethyl  0-(2-isopropyl-6-methyU.pyrimidinyO  phosphorothioate 

( 1  -Cydohexene-1 .2-dicait>oximido)methyl  2.2-dimeitTyi-^-(2- 

mettiytpropenyl)cycioprop 
(3-PhenoxyphenyOmethyl      (fcis      and      transT      2,2-dRnethy»-8-<2- 

methylpropenyl)cyciopro 

0,0-Dimethyl  S-<(methylcart>amoyl)methyl)  phosphorodithioate 

O,O-0imethyl  S-<(methylcartiamoyf)methyO  phosphorodithioate 

0,0-Dimethyt  S-((methylcart)emoyl)methyl)  phosphorodtthioate 

O.O-Oimethyt  S-<(methylcart>amoyl)methyl)  phosphorodithioate 

O,O-0imethyl  S-((methylcaft>amoyOmethyl)  phosphorodMiioato 

Mineral  Oil  -  includes  Paraffin  Oil  from  063603 

O.O-Oim^yl  S-<(methylcart>amoyl)methyl)  phosphorodHhioate 

O,S-0imethyl  phosphoramidothioate 

OS-Dimethyl  phosphoramidothioate 

0,S-Dimethyl  phosphoramidothioate 

O,S-0imethyl  phosphoramidothioate 

0,S-Dimethyl  phosphoramidottuoate 

O,S-0imethyl  phosphoramidottiioate 

O,S-0imethyl  phosphoramidothioate 

O,S-0imethyl  phosphoramidothioate 

0,S-Dimettiyl  phosphoramidothioate 

O,5-0imethyl  phosphoramidothioate 

O,S-0imethyl  phosphoramidottMoate  ^ 

0,S-Dimethyl  phosphoramidottuoate 

O,S-0imethyl  phosphoramidottiioate 

0,S-Dimethyl  phosphoramidottMoate 

O,S-0imethyl  phosphoramidothioate 

O,S-0imethyl  phosphoramidothioate 

0,S-Oimethyl  phosphoramidothioate 

0,S-Dimethyl  phospttoramidothioate 

O,S-0imett)yl  phosphoramidothioate 

2-MethyM-oxo-3-(2-propenyl>-2-cyctopenterv1^  tf-trans-2,2-4imelhyl- 

{3-Pt)erv)xyphenyl)methyl      d-ds      and      transT      2,2-dRTiethyl-3-(2- 
methylpropenyl)cyciopro 

2-Mett)yt-4-oxo-3-(2-propenyl)-2-«yctopentert-1-yl  d-trans-2,2-dimelttyt- 

A^Octyl  bicyctoheptene  dicaitxnimide 

(3-Pt)enoxypbenyl)methyl      d-ds     and     transT      2,2-d»nelhyl-3-<2- 
mettiylpropenyt)cyck)pro 

2-(Thiocyanomethyltt^)t>enzothiazote 

Melhylenet)is(thiocyarate) 

Triflurain  (a,a,a-trifluro-2,&Hinitro-N^M<ipropyH>4okMine)  (Note:  o  - 
alpha) 

M«utyl-N«thyl-a,a,a-trifluoro-2,6-dinitro-p-toiuidne  (Nota*  a  -  alpha) 

TrHhjrain  (a,a.a-lrifluro-2,6-dMlro-M,AMv)rapyH>-tokKfna)  (Note:  a  - 
alpha) 

N«utyt-M«lhyt-a,a,a-trilluo(«>-2.6-dMin>-p^oiuidMie  INote:  a  -  a^ia) 
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Table  i— Registratkdns  With  Pending  Requests  for  Cancellation— Continued 


R«gistration  No. 


Product  NaiTM 


Chemicai  Name 


010607-00062 
010607-00064 
010607-00067 

010607-00077 

034704-00226 
034704-00242 
034704-00602 
034704  NH-94-0001 
034704  OH-91-0004 
043864-00001 

044446-00024 

048496-00001 
064864-0002S 


Misty  Guard  Insect  KiHer 

Misty  Bug  Biastar 

Misty  Total  Rateasa  Fogger 

Misty  Siing-Shot  Waap  and  Homat  KiNar 

Ctaan  Crop  TrMurain  EC 

Claan  Crop  Trifluraiin  4EC 

Claan  Crop  Banomyl  50%  DF  Systamic 
Fungidda 

Claan  Crop  Cuitiil  EC  Hirt)icida 
Cla«i  Crop  CuftMt  EC  Ha>t>icida 
Crabgrass  Control  Plus  Lawn  Food 

Doom  Waad  KiHar 

Cnw  Spadal  Suprama  01 
90-PAR 


(l-Cydohaxana-l  .2-dicart>oximido)mathyl 
methytpropanyl)cyctoprop 


2.2-dimathyl-3-(2- 


(3-Ptianoxypr)anyl)mathyl      tfos      and      tranaT      2.2-dMnattiyl-3-(2- 
mattiylpropanyl)cydopro 


2.2-dimathy«-3-(2- 


(1-Cydohaxana-1  ^•dicart)oximido)mathyl 
methylpropanyOcydoprop 

(3-Pt>anoxyphanyl)mathyl      rf<«s      and      tranaT      2.2-dimethyl-3-<2- 
mathylpropanyOcyclopro 


(1-Cydihaxana-1  ^-dicart>oximido)methyl 
mathy1propanyl)cydoprop 


2.2-dimathyl-3-(2- 


(3-Pt>anoxyphanyl)mathyl      tfos      and      tranaT      2.2-dimathy^3K2- 
methylpropanyOcydopro 

(^^xs-trans-ANathrin 

(^-PhanoxyphanyOmathyl      d-cia     and     tranaT      2^-dimaltiyl-3-<2- 
mathylpropanyt)cyciopro 

Trifluraiin  (a,a,a-tritluro-2,6-dMtro-M,N<ipropyHHoluidina)  (Note:  a  - 
«lp»«) 

TrHlurain  (a.a,a-trifluro-2,6-dmitrD-M,MKipropyH>-toluidina)  (Note:  a  • 
alpha) 

Mattiyl  1-<t>utyteait)an)oy<>-2-banzimidazolacait>amata 


A^athyl-AK2-nialtiy(-2-propanyl>-2,6-dmitro-4- 
A^«ttiyl-A^(2-mathyl-2-propanyl)-2,6-dinitro-4- 


Banzanamine, 
(trifluoromathyf)- 

Banzenamina. 
(tritluoromathyl)- 

TriHuralin  (a.aa-trifluro-2.6-dmitro-N.M<fpropyl-p4oluidkw)  (Note:  a  - 

alpha) 
N-6uty(-/\^attiyt^a,a-tri1luoro-2,6-dinitro-p-toluidma  (Note:  a  -  alpha) 

&-Bromo-3-sac-t>utyl-6-fnathy«uracil 

Acetic  acid,  (2.4-dtehiorophanoxy)-2-athylhaxyt  astar 

Aiphatic  patrolaum  hydrocarbons 

Aiphatic  patrolaum  hydrocarbons 


Unless  a  request  is  withdrawn  by  the  or  anyone  else  desiring  the  retention  of       record  for  all  registrants  of  the  products 

registrant  within  180  days  of  a  registration  should  contact  the  in  Table  1,  in  sequence  by  EPA 

publication  of  this  notice,  orders  will  be  applicable  registrant  directly  during  this     Company  Number. 

issued  cancelling  all  of  these  180-day  period.  The  following  Table  2 

registrations.  Users  of  these  pesticides  includes  the  names  and  addresses  of 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000100 
000241 
000264 
000400 

000760 
001021 
002936 
00312S 
003862 
006175 
007063 
008660 


Company  Name  and  Address 


Novartia  Crop  Pretadion,  Inc..  Box  18300.  Greensboro.  NC  27419. 

American  Cyanamid  Co..  Agn  Research  Div  -  U.S.  Regulatory  Affairs.  Box  400.  Princeton,  NJ  06643. 

Rhone-Poutanc  Ag  Co..  Box  12014,  Rasawch  Triangia  Park.  NC  27709. 

Uniroyal  Chemical  Co.,  Inc.  74  Amity  Rd.,  BeOwny,  CT  06624. 

Sureoo  Inc.  10012  N.  Dale  Mabry.  Suite  221,  T«iva.  FL  33618. 

Mdaughin  Gormley  King  Co..  8810  Tenth  Ave  North,  Minnei^ioiis,  MN  56427. 

WttMT  Els  Co..  191  W.  Shaw  Ave.,  Fresno,  CA  93704. 

Bayer  Corp.,  Agriculture  Division.  8400  Hawthorn  Rd..  Box  4913.  Kansas  City,  MO  64120. 

ABC  Compoundkig  Co..  Inc.  Box  16247,  Adwita.  QA  30321. 

Schafing4>tough  Valartnary  Oparaliona.  Inc.  1006  Morris  Ave.,  Union,  NJ  07063. 

Fremont  InduatrtM.  Box  67.  Shatopee.  MN  56379. 

H.  R.  Mdane  Inc,  Agent  For  Puna!  Induatiiaa  Inc.  7210  Red  Rd..  SuHe  206,  Miami.  FL  33143. 
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Table  2— Registrants  Requestmq  Voluntary  Cancellation— Continued 


EPA 
Com- 
pany No. 


Company  Name  and  Addresa 


010607 
034704 
043864 


064864 


AMREP,  Inc.  990  Industrial  Dr..  Marietta.  GA  30062. 

Cherie  Gamer.  Agsnt  For  PIstte  Chemical  Co.,  Inc.  Box  667.  Greeley,  CO  80632. 

Lange-Slegmwn  Fertiizar  Co,  No.1  Angeioa  St.  St  Louis.  MO  63147. 

Quest  Chamicai  Corp..  122S6  F.M.  529  Northwoods  Industrial  Parte.  Houston.  TX  77041. 

CMR  Creative  Martceling  &  neseoich  Inc.  Box  5317.  Fresno.  CA  93756. 

Pace  International.  LP..  Box  568.  Kirtdand.  WA  96063. 


m.  Procadvaa  for  Wididrawal  at 


Registrants  who  choose  to  withdraw  a 
request  fOT  cancellation  must  sulnnit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
poetmariced  before  August  10. 1998. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  produces)  have  been 
subject  to  a  previous  canoellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fisas  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Pnnrisioiis  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26. 1991;  [FRL  3846-4]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged.  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  daalcos  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
furtiier  sale  and  use  comply  with  the 


EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  mles  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredimts  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

LiatofSalqects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  27, 1998 
Lnda  A.TraTan 

Director.  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc  9fr-3442  Filed  2-10-48;  8:45  am] 


environmemtal  protection 

AGENCY 

(FRL-6966-^ 

Notice  of  Propowd  SeWormnt;  ICG 
Iseiin  Railroad  Yard  Superfund  Site 

AGBIGY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

summary:  Under  section  122(g)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  the  United  States 
Environmental  Prospection  Agency 
(EPA)  proposes  to  enter  into  a 
"prospective  purchaser  agreement" 
(PPA)  concerning  the  ICG  Iselin 
Railroad  Yard  Superfund  Site  (Site)  in 
Jackson,  Tennessee.  EPA  proposes  to 
enter  into  the  PPA  with  the  Tennessee 
Wildlife  Resources  Agency  (TWRA).  an 
agency  of  the  State  of  Teimessee.  The 
PPA  concerns  TWRA's  purchase  of 
certain  real  property  lying  adjacent  to 
the  Site. 


The  real  pr(^>eTty  in  question  ccmasts 
of  approximately  355  acres, 
approximately  290  of  which  are  former 
wetlands  and  bottomland  hardwood 
forests  which  have  been  converted  to 
farmland.  This  property  is  located 
between  the  Site  and  the  Forked  Deer 
River  and  lies  almost  entirely  in  the 
floodplain  of  that  river.  Pursuant  to 
State  authorities.  TWRA  desires  to 
purchase  the  property,  to  restore  the 
property  to  its  original  condition  as 
wetlands  and  bottonland  hardwood 
forests,  and  to  manage  the  property  in 
perpetuity  solely  for  purposes  of 
presovation,  including  any 
complimentary  educational  and 
recreational  uses  which  are  passive  and 
noncommercial. 

Pursuant  to  the  PPA.  TWRA  will  be 
protected  from  CERCLA  liability  which 
may  result  from  TWRA's  purchase  of 
the  property  described  above.  This 
protection  is  contingent  on  TWRA's 
management  of  the  property  as 
described  above. 

EPA  will  consider  public  comments 
on  the  proposed  settl«nent  for  thirty 
(30)  days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor. 
Waste  Management  Division,  U.S.  EPA. 
Region  4,  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  Geoi^ 
30303-8909,  404-562-8887. 

Written  comments  may  be  submittpd 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  publication. 

Dated:  January  22, 1998. 
James  T.Miller. 

Acting  Chief.  Program  Service  Branch.  Waste 
Management  Division. 
(FR  Doc  98-3445  Filed  2-10-98;  8:45  am] 
BSiJNaCOOC 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Propoewl  SclUwiMiil;  Itothyl  Bromkto 
PtWM  Out  Rul*  Litigation 

AOBCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  proposed  settlement; 
request  for  public  comment. 


EXECUTIVE  OFFICE  OF  THE 


In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("CAA"). 
notice  is  hereby  given  of  a  proposed 
settlement  of  Natural  Resources  Defense 
Council  V.  United  States  Environmental 
Protection  Agency.  No.  94-1079  (D.C 
Qr.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  "Protection  of 
Stratospheric  Ozone;  Final  Rule." 
published  at  58  FR  65043  et  seq.  (Dec. 
10. 1993)  and  codified  at  40  CFR  part 
82.  subpart  A  (the  "Methyl  Bromide 
Rule").  The  action  of  the  Environmental 
Protection  Agency  (the  Agency)  would 
take  under  this  proposed  settlement 
would  be  to  publish  a  clarification  of  a 
porti(Mi  of  the  preamble  to  the  original 
Methyl  Bromide  Phase  Out  Rule.  That 
portion  of  the  preamble  considered  the 
applicability  of  the  labeling 
requirements  issued  by  EPA  under 
section  61 1  of  the  CAA  to  agricultural 
products  treated  with  methyl  bromide. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  The 
Agency  or  the  Department  of  Justice 
may  withhold  or  withdraw  consent  to 
the  proposed  settlement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  Inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
settlement  are  available  from  Samantha 
Hooks.  Air  and  Radiation  Division 
(2344).  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W.,  Washington,  D.C.  20460, 
(202)  260-7606.  Written  comments 
should  be  sent  to  Nancy  Ketcham- 
Col%vill,  Air  and  Radiation  Division 
(2344).  Office  of  General  Counsel,  U.S. 
Envirbnmental  Protection  Agency,  401 
M  Street.  S.W.,  Washington,  D.C.  20460 
and  must  be  submitted  on  or  before 
March  13.  1998. 

Dated:  January  12. 1998. 
Scott  Fohoa. 
Acting  Generxfl  Counsel. 
[FR  Doc.  90-3447  Filed  2-10-96;  8:45  am] 


Offica  of  National  Drug  Control  Policy 

Drug  Control  Raaaarch,  Data,  and 
Evaluation  Commltlaa  (DCRDEC); 
NOuca  or  ronncofnmg  Maaong 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  Drug  Control 
Research,  I^ta,  and  Evaluation 
Committee  of  the  Office  of  National 
Drug  Control  Policy. 

Date,  time  and  place.  February  26, 
1998,  9:00  a.m.,  Office  of  National  Chug 
Control  Policy,  Executive  Office  of  the 
President,  750  17th  Street.  N.W.. 
Washington,  D.C. 

Type  of  meeting  and  contact  person. 
Open  public  meeting,  9:00  a.m.  to  2:00 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9K)0  a.m.  to  1:30  p.m.;  Janie 
Dargan.  ONDCP,  (202)  395-6714. 
Persons  intending  to  attend  the  meeting 
should  arrive  in  advance  and  come  to 
7th  Floor  Security  with  identification; 
the  meeting  will  take  place  on  a  secure 
floor  of  the  building. 

General  function  of  the  committee. 
The  Committee  provides  an  avenue  of 
commimication  by  which  a 
distinguished  group  of  experts 
representing  scientific,  engineering,  law 
enforcement,  treatment,  and  associated 
international  scientific  communities 
advise  the  Director  of  the  Office  of 
National  Drug  Control  Policy  (ONDCP) 
on  questions  related  to  national  drug 
control  research.  The  Committee  assists 
ONDCP  in  identifying  gaps  in  current 
data  collection  to  improve  the 
generation  of  accurate  and  useful 
information  on  which  to  base  national 
drug  control  policy. 

Agendo — Open  public  meeting. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  of  national  drug 
control  research  and  policy,  pending 
before  the  Committee.  Specifically,  the 
Committee  will  discuss  finalizing  edits 
to  a  draft  Report  on  recommendations  to 
ONDCP  regarding  the  agency's  national 
data  policy  priorities,  including  how  to 
better  integrate  drug  information  for 
more  effective  drug  control  policy.  The 
Committee  will  also  be  briefed  on  new 
scientific  technologies,  research,  and 
drug  data  policy  initiatives  conducted 
by  ONDCP  and  the  other  Federal  drug- 
control  agencies.  Those  desiring  to  make 
formal  presentations  must  notify  the 
contact  person  before  February  19, 1998, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 


participants,  aad  an  indication  of  the 
approximate  time  required  to  make  their 
conunents. 

Open  committee  discussion.  The 
Committee  will  discuss  and  advise 
ONDCP  regarding  the  following:  (1) 
final  edits  to  the  Report  bom  the  Drug 
Control  Research,  Data,  and  Evaluation 
Committee;  (2)  the  Counter  Technology 
Assessment  Center's  Sulxx>mmittee  on 
Sdenoe  and  Technology  presentation  of 
the  TRI-Net  PROJECT  (formerly  the 
DENS  STUDY);  (3)  discussion  of  HHS's 
expansion  of  the  National  Household 
Survey  on  Drug  Abuse  (NHSDA),  and  a 
resoarch  study  ccmducted  by  the 
Substance  Abuse,  and  Mental  Health 
Services  Administration  (SAMHSA),  to 
identify  treatment  in  correctional 
facilities:  and  (4)  ONDCP's  performance 
measurement  system. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting.  Transcripts  of 
the  meeting  may  be  requested  in  writing 
fit>m  the  Executive  Office  of  the 
President,  Office  of  National  Drug 
Control  Policy,  FOIA  Requests,  Office  of 
Legal  Counsel,  750  17th  Street,  N.W., 
Washington,  D.C.  20503,  approximately 
15  working  days  after  the  meeting,  at  a 
cost  of  10  cents  per  page.  The  transcript 
may  be  viewed  at  tfaie  Office  of  National 
Drug  Control  Policy,  Office  of  Legal 
Counsel  at  the  above  indicated  address. 
Summary  minutes  of  the  meeting  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (address 
above)  begiiming  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section  10 
(a)(1)  and  (a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and  41 
CFR  101-6,  et  seq.,  the  Federal 
regulations  on  advisory  committees. 
Judith  Leenard, 
Acting  General  Counsel. 
[FR  Doc.  98-3385  Filed  2-10-98;  8:45  am] 
MUJNQOOOC  31 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  22S6] 

Patitlona  for  Raconaidaration  and 
Clarification  of  Action  in  Rulamaking 
Prooaadinga 

February  5, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
publishedpursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
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documents  are  available  for  viewing  and 
copying  in  Room  239  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  frtim  the  Commission's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  February  26, 1998.  See  Sections 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Access  Charge  Reform  (CC 
Docket  No.  9&-262).  Transport  Rate 
Structure  and  Pricing  (CC  Docket  No. 
91-213). 

Number  of  Petitions  Filed  2. 
Federal  Communications  Commission. 
Magalie  RoBwn  Sain. 
Secretary. 

(FR  Doc.  98-3349  Piled  2-10-98;  8:45  am] 
BNJJNQ  CODE  SriZ-ai-M 


FEDERAL  HNANCIAL  mSTITUnONS 
EXAMINATION  COUNaL 

Rapurchaaa  Agraamanta  of  Dapoaitory 
Inatitutlona  WHh  Sacuritlaa  Daalara 
and  Othara;  Notica  of  Modification  of 
Policy  Statamant 

AQBICY:  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
ACTION:  Modification  of  policy 
statement. 

summary:  FFIEC  has  modified  its  policy 
statement  on  Repurchase  Agreements  of 
Depository  Institutions  with  Securities 
Dealers  and  Others  (Policy  Statement). 
The  Policy  Statement  provides  guidance 
to  insured  depository  institutions  about 
entering  into  repurchase  agreements  in 
a  safe  and  sound  manner.  The  FFIEC  is 
making  changes  to  the  Policy  Statement 
to  eliminate  outdated  material,  provide 
clarification,  and  to  streamline  the 
contents  of  the  Policy  Statement. 
EFFECTIVE  DATE:  This  Policy  Statement  is 
modified  effective  February  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Deposit  Insurance 
Corporation  (FDIC):  William  A.  Stark, 
Assistant  Director,  Division  of 
Supervision,  (202)  898-6972;  Kenton 
Fox,  Senior  Capital  Markets  Specialist. 
Division  of  Supervision.  (202)  898- 
7119;  Leslie  Sallberg,  Counsel,  Legal 
Division  (202)898-8876,  FDIC.  550  17th 
Street  N.W.,  Washington.  D.C.  20429. 

Office  of  Thrift  Supengsion  (OTS): 
William  J.  Magrini.  Senior  Project 
Manager.  Supervision  Policy.  (202)  906- 
5744;  Vem  McKinley.  Attorney,  Chief 
Counsel's  Office.  (202)  906-6241,  OTS. 
1700  G  Street  N.W..  Washington.  D.C, 
20552. 

Ql5^ce  of  the  Comptroller  of  the 
Currency  (OCC):  Joseph  W.  Malott. 


National  Bank  Examiner.  Treasury  and 
Market  Risk,  (202)  874-5670;  Donald  N. 
Lamson,  Assistant  Director,  Secvuities 
and  Corporate  Practices,  (202)  874- 
5210.  OCC,  250  E  Street.  S.W.. 
Washington.  D.C.  20219. 

Board  of  Governors  of  the  Federal 
Reserve  System  (FRB):  Michael 
Martinson.  Deputy  Associate  Director. 
(202)  452-3640,  Susan  Meyers,  Senior 
Securities  Regulation  Analyst,  (202) 
452-3626,  Division  of  Banking 
Supervision  and  Regulation.  FRB,  20th 
Street  and  Constitution  Avenue,  N.W.. 
Washington,  DC.  20551.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202)  452-3544. 

SUPPI^«NTARY  INFORMATION:  FFIEC 
consists  of  representatives  from  the 
FDIC,  OCC,  FRB,  OTS,  and  National 
Credit  Union  Administration  (NCUA). 
FFIEC  developed  the  Policy  Statement 
to  establish  guidelines  for  insured 
depository  institution  repurchase 
agreement  activities,  including 
guidelines  for  written  repurchase 
agreements,  policies  and  procedures. 
a«dit  risk  management,  and  collateral 
management.  FFIEC  adopted  the  Policy 
Statement  on  October  21, 1985  (50  FR 
49764,  December  4, 1985).  and  the  OCC. 
FRB.  and  FDIC  each  adopted  the 
FFIEC's  Policy  Statement  shortly 
thereafter.  The  OTS  has  not  separately 
adopted  the  Policy  Statement,  but  refers 
federal  savings  associations  to  the  FFIEC 
version. 

On  November  14, 1997,  FFIEC  voted 
to  make  certain  changes  to  the  Policy 
Statement.  First,  the  Policy  Statement 
has  been  updated  and  streamlined  to 
reflect  the  enactment  of  the  Govenunent 
Securities  Act  of  1986  and  the 
Government  Securities  Act 
Amendments  of  1993, 15  U.S.C.  78o-5 
(GSA).  The  Policy  Statement  section. 
Dealings  with  Unregulated  Securities 
Dealers,  has  been  removed.  The  GSA 
established  a  regulatory  structure  for 
govenmient  securities  dealers,  malung 
this  section  obsolete.  A  new  section, 
Legal  Requirements,  has  been  added  to 
the  Policy  Statement.  The  first 
subsection.  Government  Securities 
Regulations,  presents  general 
information  on  the  requirements  of  the 
GSA. 

Second,  the  Policy  Statement  has 
been  updated  to  generally  cover  the 
other  laws  and  regulations  applicable  to 
repurchase  agreements.  These  include 
the  antifraud  provisions  of  the  securities 
laws,  the  requirements  of  the  Uniform 
Commercial  Code,  and  lending 
limitations. 

Third,  the  list  of  written  repurchase 
agreement  provisions  has  been  updated 


with  an  expanded  list  of  provisions  to 
reflect  current  market  practice.  These 
provisions  include  terms  of  transaction 
initiation,  confirmation  and 
termination,  payments  and  transfers  of 
securities,  collateral  segregation, 
collateral  repricing,  rights  to  principal 
and  interest  payments,  required 
disclosures  for  hold-in-custody 
repurchase  agreements,  and  disclosures 
required  by  regulatory  agencies. 

hi  addition  to  the  revisions  to  the 
Policy  Statement  previously  described, 
minor  changes  to  the  Policy  Statement 
have  also  been  made  to  improve  clarity 
and  readability. 

For  these  reasons,  the  FFIEC  has 
modified  the  Policy  Statement  to  read  as 
follows.  Each  of  the  federal  banking 
agencies  will  take  appropriate  action  in 
connection  with  the  modification  of  the 
Policy  Statement. 

Federal  Financial  Institutions 
Examination  Council  Supervisory 
Policy;  Repurchase  Agreements  of 
Depository  Institutions  With  Securities 
Dealers  and  Others 

Purpoae 

Depository  institutions  and  others 
involved  with  repurchase  agreements ' 
have  sometimes  incurred  significant 
losses  as  a  result  of  a  default  or  fivud 
by  the  counterparty  to  the  transaction. 
Inadequate  credit  risk  management  and 
the  failure  to  exercise  effective  control 
over  securities  collateralizing  the 
transactions  are  the  most  important 
factors  causing  these  heavy  losses. 

The  following  guidelines  are 
examples  of  elements  that  address  credit 
risk  management  and  exposure  to 
counterparties  under  securities 
repurchase  agreements  and  for 
controlling  the  securities  in  those 
transactions.  Depository  institutions 
that  enter  into  repurchase  agreements 
with  securities  dealers  and  others 
should  consider  these  guidelines.  Each 
depository  institution  that  actively 
engages  in  repurchase  agreements  must 
have  adequate  policies  and  controls  to 
suit  their  particular  circiunstances.  The 
examining  staffs  of  the  federal 
supervisory  agencies  will  review  written 
policies  and  procedures  of  depository 
institutions  to  determine  their  adequacy 


■  The  tenn  "repurchase  agreement"  in  this  policy 
statement  refers  to  both  repurchase  and  reverse 
repurchase  agreements.  A  repurchase  agre«nent  is 
one  in  which  a  party  that  owns  securities,  acquires 
hinds  by  selling  the  specified  securities  to  another 
party  under  a  simultaneous  agreement  to 
repurchase  the  same  securities  at  a  specified  price 
and  date.  A  reverse  repurchase  (resale)  agreement 
is  one  in  which  a  party  provides  funds  by 
purchasing  specified  securities  pursuant  to  a 
simultaneous  agreement  to  resell  the  same 
securities  at  a  speciRed  price  and  date. 
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in  light  of  the  scope  of  each  depository 
institution's  operations. 

I.  Legal  Requirements 

A.  Government  Securities  Regulations 

Securities  sold  under  an  agreement  to 
repurchase  that  is  collateralized  by  U.S. 
government  and  agency  obligations  are 
subject  to  regulations  of  the  Treasury 
E)epartment  issued  under  the 
Government  Securities  Act  of  1986. 15 
U.S.C.  780-S  (GSA).  These  regulations 
appear  at  17  CFR  Parts  400  to  450. 
Particular  attention  should  be  given  to 
the  requirements  and  "Required 
Disclosures  "  in  17  CFR  403.5. 
Institutions  engaging  in  hold-in-custody 
repurchase  transactions  should  also  give 
attention  to  17  CFR  450. 

B.  Other  Laws  and  Regulations 

Federal  and  state  laws  such  as  the 
antifraud  provisions  of  the  securities 
laws  and  the  requirements  of  the 
Uniform  Commercial  Code  may  apply  to 
a  repurchase  agreement. 

Resale  transactions  of  national  banks 
and  thrift  institutions  are  si'bject  to  the 
lending  limit&tions  of  12  U.S.C.  84.  In 
addition,  state-chartered  institutions 
should  consult  with  their  counsel  or 
state  regulatory  authorities  as  to  the 
applicability  of  state  lending 
limitations.  [)epository  institutions 
should  also  consider  other  rules  that 
may  apply  to  the  transactions 
depending  on  the  type  of  bank  charter. 

n.  Credit  Policy  Guidelines  for 
Securities  Purchased  Under  Agreement 
toEMell 

All  depository  institutions  that  engage 
in  securities  repurchase  agreement 
transactions  should  establish  written 
credit  poUcies  and  procedures 
governing  these  activities.  These 
policies  and  procedures  usually 
address: 

A.  Counterparties 

Policies  normally  include  "know  your 
counterparty"  principles.  Engaging  in 
repurchase  agreement  transactions  in 
volume  and  in  large  dollar  amounts 
frequently  requires  the  services  of  a 
counterparty  who  is  also  a  dealer  in  the 
underlying  securities.  Some  Tirms  that 
deal  in  the  markets  for  U.S.  Government 
and  federal  agency  securities  are 
subsidiaries  of.  or  related  to,  financially 
stronger  and  better-known  firms. 
However,  these  stronger  firms  may  be 
inde]>endent  of  their  U.S.  Government 
securities  subsidiaries  and  affiliates  and 
may  not  be  legally  obligated  to  stand 
behind  the  transactions  of  related 
companies.  Without  an  express  written 
guarantee,  the  stronger  firm's  financial 


position  cannot  be  relied  upon  to  assess 
the  creditworthiness  of  a  counterparty. 

Depository  institutions  should  Know 
the  legal  entity  that  is  the  actual 
counterparty  to  each  repurchase 
agreement  transaction.  This  includes 
knowing  about  the  actual  counterparty's 
character,  integrity  of  management, 
activities,  and  the  financial  markets  in 
which  it  deals.  Depository  institutions 
should  be  particularly  careful  in 
conducting  repurchase  agreements  with 
any  firm  that  offers  terms  that  are 
significantly  more  favorable  than  those 
currently  prevailing  in  the  market. 

In  certain  situations,  depository 
institutions  may  use,  or  serve  as,  brokers 
or  finders  to  locate  repurchase 
agreement  counterparties  or  particular 
securities.  When  using  or  acting  as  this 
type  of  agent,  the  name  of  each 
counterparty  should  be  fully  disclosed. 
Depository  institutions  should  not  enter 
into  undisclosed  agency  or  "blind 
brokerage"  repurchase  transactions  in 
which  the  counterparty's  name  is  not 
disclosed. 

B.  Credit  Analysis 

Periodic  evaluations  of  counterparty 
creditworthiness  should  be  conducted 
by  individuals  who  routinely  make 
credit  decisions  and  who  are  not 
involved  in  the  execution  of  repurchase 
agreement  transactions. 

Before  engaging  in  initial  transactions 
with  a  new  counterparty,  depository 
institutions  should  obtain  audited 
financial  statements  and  regulatory 
filings  from  the  proposed  counterparty, 
and  should  require  the  counterparty  to 
provide  similar  information  on  a 
periodic  and  timely  basis  in  the  future. 

The  credit  analysis  should  consider 
the  counterparty's  financial  statements 
and  those  of  any  related  companies  that 
could  have  an  impact  on  the  financial 
condition  of  the  counterparty.  When 
transacting  business  with  a  subsidiary, 
consolidated  financial  statements  of  a 
parent  are  not  adequate.  Repurchase 
agreements  should  not  be  entered  into 
with  any  counterparty  that  is  unwilling 
to  provide  complete  and  timely 
disclosure  of  its  financial  condition.  The 
depository  institution  also  should 
inquire  about  the  counterparty's  general 
reputation  and  whether  state  or  federal 
securities  regulators  or  self-regulatory 
organizations  have  taken  any 
enforcement  actions  against  the 
counterparty  or  its  affiliates. 

C.  Credit  Limits 

Depository  institutions  usually 
establish  maximum  position  and 
temporary  exposure  limits  for  each 
approved  counterparty  based  upon 
credit  analysis  performed.  Periodic 


reviews  and  updates  of  those  limits  are 
necessary. 

When  assigning  individual 
repurchase  agreement  counterparty 
limits,  the  depository  institution  should 
consider  overall  exposure  to  the  same  or 
related  counterparty  throughout  the 
organization.  Repurchase  agreement 
counterparty  limitations  should 
consider  the  overall  permissible  dollar 
positions  in  repurchase  agreements, 
maximum  repurchase  agreement 
maturities,  limitations  on  the  maturities 
of  collateral  sectirities.  and  limits  on 
temporary  exposure  that  may  result 
from  decreases  in  collateral  values  or 
delays  in  receiving  collateral. 

m.  Guidelines  for  CoatroUing 
Collateral  for  Securities  Purchased 
Under  Agreement  to  Resell 

Repurchase  agreements  can  be  a 
useful  asset  and  liability  management 
tool,  but  repurchase  agreements  can 
expose  a  depository  institution  to 
serious  risks  if  they  are  not  managed 
appropriately.  It  is  possible  to  reduce 
repurchase  agreement  risk  if  the 
depository  institution  executes  written 
agreements  with  all  repurchase 
agreement  counterparties  and  custodian 
banks.  Compliance  with  the  terms  of 
thpse  written  agreements  should  be 
monitored  on  a  daily  basis. 

The  marketplace  perceives  repurchase 
agreement  transactions  as  similar  to 
lending  transactions  collateralized  by 
highly  liquid  securities.  However, 
experience  has  shown  that  the  collateral 
securities  probably  will  not  serve  as 
protection  if  the  counterparty  becomes 
insolvent  or  fails,  and  the  purchasing 
institution  does  not  have  control  over 
the  securities.  This  policy  statement 
provides  general  guidance  on  the  steps 
depository  institutions  should  take  to 
protect  their  interest  in  the  securities 
underlying  repurchase  agreement 
transactions  (see  "C.  Control  of 
Securities").  However,  ultimate 
responsibility  for  establishing  adequate 
procedures  rests  with  management  of 
the  institution.  The  depository 
institution's  legal  counsel  should  review 
repurchase  agreements  to  determine  the 
adequacy  of  the  procedures  used  to 
establish  and  protect  the  depository 
institution's  interest  in  the  underlying 
collateral. 

A.  General  Requirements 

Before  engaging  in  repurchase 
transactions,  a  depository  institution 
should  enter  into  a  w^tten  agreement 
covering  a  specific  repurchase 
agreement  transaction  or  master 
agreement  governing  all  repurchase 
agreement  transactions  with  each 
counterparty.  Valid  written  agreements 
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normally  spedfy  all  the  terms  of  the 
transacticm  and  the  duties  of  both  the 
buyer  and  seller.  The  agreement  should 
be  signed  by  authorized  representatives 
of  the  buyer  and  seller.  Senior  managers 
of  depository  institutions  should 
consult  legal  counsel  regarding  the 
content  of  the  repurchase  and  custodial 
agreements.  Coimsel  should  review  the 
enforceability  of  the  agreement  with 
consideration  as  to  the  difiiering  rules  of 
liquidation  for  agreements  with 
difiieient  counterparties,  such  as  broker/ 
dealers,  banks,  insurance  companies, 
mimicipalities,  pension  plans,  and 
foreign  counterparties.  Repurchase  and 
custodial  agreements  normally  specify, 
but  are  not  limited  to,  the  following: 

Terms  of  transaction  initiation, 
confirmation  and  termination; 

Provisions  for  payments  and  transfers 
ofsectuities; 

Requirements  for  segregation  of 
collateral  securities: 

Acceptable  types  and  maturities  of 
collateral  securities; 

Initial  acceptable  margin  for  collateral 
securities  of  various  types  and 
maturities; 

Margin  maintenance  and  collateral 
repricing  provisions; 

Provisions  for  collateral  substitution; 

Rights  to  interest  and  principal 
payments; 

Events  of  default  and  the  rights  and 
obligations  of  the  parties; 

Required  disclosures  for  transactions 
in  which  the  seller  retains  custody  of 
purchased  securities; 

ENsclosures  required  by  regulatory 
agencies;  and 

Persons  authorized  to  transact 
business  for  the  depository  institution 
and  its  counterparty. 

B.  Confirmations 

Some  repurchase  agreement 
confirmations  may  contain  terms  that 
attempt  to  change  the  depository 
institution's  rights  in  the  transaction. 
The  depository  institution  should  obtain 
and  compare  written  confirmations  for 
each  repurchase  agreement  transaction 
to  be  certain  that  the  information  on  the 
confirmation  is  consistent  with  the 
terms  of  the  agreement.  Confirmations 
normally  identify  the  essential  terms  of 
the  transaction,  including  the  identity  of 
specific  collateral  securities  and  their 
market  values- 

C.  Control  of  Securities 

As  a  general  rule,  a  depository 
institution  should  obtain  possession  or 
control  of  the  tmderlying  securities  and 
take  necessary  steps  to  protect  its 
interest  in  the  seciirities.  The  legal  steps 
necessary  to  protect  its  interest  may 
vary  with  applicri>le  bets  and  law.  and 


accordingly  should  be  undertaken  with 
the  advice  of  counsel.  Particular 
attention  should  also  be  given  to  the 
[>ossession  or  control  requirements 
under  17  CFR  450  for  depository 
institutions  when  acting  as  a  custodian 
for  any  type  of  repurchase  agreement. 
Additional  prudential  management 
controls  may  include: 

(1)  Direct  delivery  of  physical 
securities  to  the  institution,  or  transfer 
of  book-entry  securities  by  appropriate 
entry  in  an  account  maintained  in  the 
name  of  the  depository  institution  by  a 
Federal  Reserve  bank  which  maintains  a 
book-entry  system  for  U.S.  Treasury 
securities  and  certain  agency  obligations 
(for  further  information  as  to  the 
procedures  to  be  followed,  contact  the 
Federal  Reserve  bank  for  the  district  in 
which  the  depository  institution  is 
located); 

(2)  Delivery  of  either  physical 
securities  to.  or  in  the  case  of  book-entry 
securities,  making  appropriate  entries  in 
the  books  of  a  third-party  custodian 
designated  by  the  depository  institution 
under  a  written  custodial  agreement 
which  expUcitly  recognizes  the 
depository  institution's  interest  in  the 
securities  as  superior  to  that  of  any 
other  person;  or 

(3)  Appropriate  entries  on  the  books 
of  an  independent  third-party  custodian 
exercising  independent  control  over  the 
exchange  of  securities  and  funds  and 
acting  pursuant  to  a  tripartite  agreement 
with  the  depository  institution  and  the 
counterparty.  The  third-party  custodian 
should  ensure  adequate  segregation,  free 
of  any  lien  or  claim,  and  specific 
identification  and  valuation  of  either 
physical  or  book-entry  securities. 

If  control  of  the  underlying  securities 
is  not  established,  the  depository 
institution  may  be  Agarded  only  as  an 
unsecured  general  creditor  of  an 
insolvent  counterparty.  Under  these 
drciunstances,  substantial  losses  are 
possible.  Accordingly,  a  depository 
institution  should  not  enter  into  a 
repurchase  agreement  without  obtaining 
control  of  the  securities  unless  all  of  the 
following  minimum  procedures  are 
observed: 

It  is  completely  satisfied  as  to  the 
creditworthiness  of  the  counterparty; 

llie  transaction  is  within  credit 
limitations  that  have  been  pre-approved 
by  the  board  of  directors,  or  a  committee 
of  the  board,  for  unsecured  transactions 
with  the  counterparty; 

The  depository  institution  has 
conducted  periodic  credit  evaluations  of 
the  counterparty; 

The  depository  institution  has 
ascertained  that  collateral  segregation 
procedures  of  the  coimterparty  are 
adequate;  and 


It  obtains  a  written  and  executed 
repurchase  agreement  and  pays 
p^licular  attention  to  the  provisions  of 
17  CFR  403.5. 

Unless  prudential  internal  procedures 
of  these  types  are  instituted  and 
observed,  the  financial  supervisory 
agency  may  cite  the  depository 
institution  for  engaging  in  unsafe  or 
unsound  practices. 

All  receipts  and  deliveries  of  either 
physical  or  book-entry  securities  should 
be  made  according  to  written 
procedures,  and  third-party  deliveries 
should  be  confirmed  in  writing  direcUy 
by  the  custodian.  The  depository 
institution  normally  obtains  a  copy  of 
the  advice  of  the  counterparty  to  the 
custodian  requesting  transfer  of  the 
securities  to  the  depository  institution. 
Where  securities  are  to  be  delivered,  the 
depository  institution  should  not  make 
payment  for  securities  until  the 
securities  are  actually  delivered  to  the 
depository  institution  or  its  agent.  In 
addition,  custodial  contracts  normally 
provide  that  the  custodian  take  delivery 
of  the  securities  subject  to  the  exclusive 
direction  of  the  depository  institution. 

Substitution  of  securities  should  not 
be  allowed  without  the  prior  written 
consent  of  a  depository  institution.  The 
depository  institution  should  give  its 
consent  before  the  delivery  of  the 
substitute  securities  to  the  depository 
institution  or  a  third-party  custodian 
and  receive  a  written  list  of  specific 
securities  substituted  and  their 
resp>ective  market  values.  Any 
substitution  of  securities  should  take 
into  consideration  the  following 
discussion  of  "Margin  Requirements." 

D.  Margin  Requirements 

Under  the  repurchase  agreement  a 
depository  institution  should  pay  less 
than  the  market  value  of  the  securities, 
including  the  amount  of  any  accrued 
interest,  vrith  the  difiierence 
representing  a  predetermined  margin.  _ 
When  establishing  an  appropriate 
margin,  a  depository  institution  should 
consider  the  size  and  maturity  of  the 
repurchase  transaction,  the  type  and 
maturity  of  the  underlying  securities, 
and  the  creditworthiness  of  the 
coimterparty.  Margin  requirements  on 
U.S.  government  and  federal  agency 
obligations  imderlying  repurchase 
agreements  should  allow  for  the 
anticipated  price  volatility  of  the 
security  until  the  maturity  of  the 
repurchase  agreement.  Less  marketable 
securities  may  require  additional  margin 
to  compensate  for  less  liquid  maii^et 
conditi(His.  Written  repurchase 
agreement  policies  and  procedtues 
normally  require  daily  marii-to-market 
of  repurchase  agreement  securities  to 
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the  bid  side  of  the  market  using  a 
generally  recognized  source  for 
securities  prices.  Repurchase 
agreements  normally  provide  for 
additional  securities  or  cash  to  be 
placed  with  the  depository  institution  or 
its  custodian  bank  to  maintain  the 
marain  within  the  predetermined  level. 

Margin  calculations  should  also 
consider  accrued  interest  on  underlying 
securities  and  the  anticipated  amount  of 
accrued  interest  over  the  term  of  the 
repurchase  agreement,  the  date  of 
interest  payment,  and  which  party  is 
entitled  to  receive  the  payment.  In  the 
case  of  pass-through  securities, 
anticipated  principal  reductions  should 
also  be  considered  when  determining 
margin  adequacy. 

E.  Maturity  and  Renewal  Procedures 

Depository  institutions  should  follow 
prudent  management  procedures  when 
administering  any  repurchase 
agreement.  For  longer  term  repurchase 
agreements,  management  should 
monitor  daily  the  effects  of  securities 
substitutions,  margin  maintenance 
requirements  (including  consideration 
of  any  coupon  interest  or  principal 
payments)  and  possible  changes  in  the 
Hnancial  condition  of  the  counterparty. 
Engaging  in  open  repurchase  agreement 
transactions  without  maturity  dates  may 
be  regarded  as  an  unsafe  and  unsound 
practice  unless  the  depository 
institution  has,  in  its  written  agreement, 
retained  rights  to  terminate  the 
transaction  quickly  to  protect  itself 
against  changed  circumstances. 
Similarly,  automatic  renewal  of  short- 
term  repurchase  agreement  transactions 
without  reviewing  collateral  values, 
adjusting  collateral  margin,  and 
receiving  written  confinnation  of  the 
new  contract  terms,  may  be  regarded  as 
an  unsafe  and  unsound  practice.  If 
additional  margin  is  not  deposited  when 
required,  the  depository  institution's 
rights  to  sell  securities  or  otherwise 
liquidate  the  repurchase  agreement 
should  be  exercised  without  hesitation. 

IV.  Gaidelines  for  Controlling 
ColUteral  Cm-  Securities  Sold  Under 
Agreement  to  Repurchase 

Depository  institutions  normally  use 
current  market  values  (bid  side), 
including  the  amount  of  any  accrued 
interest,  to  determine  the  price  of 
securities  that  are  sold  under  repurchase 
agreements.  Counterparties  should  not 
be  provided  with  excessive  margin. 
Thus,  the  written  repurchase  agreement 
contract  normally  provides  that  the 
counterparty  must  make  additional 
payment  or  return  securities  if  the 
margin  exceeds  agreed  upon  levels. 
When  acquiring  funds  under  repurchase 


agreements  it  is  prudent  business 
practice  to  keep  at  a  reasonable  margin 
the  diflbience  between  the  market  value 
of  the  securities  delivered  to  the 
counterparty  and  the  amount  borrowed. 
The  excess  market  value  of  securities 
sold  by  a  depository  institution  may  be 
viewed  as  an  unsecured  loan  to  the 
counterparty  subject  to  the  unsecured 
prudential  limitations  for  the  depository 
institution  and  should  be  treated 
accordingly  for  credit  policy  and  control 
purposes. 

Dated:  February  5, 1998. 
)oe  M.  ClMver. 

Executive  Secretary,  Federal  Financial 

Institutions  Examination  Council. 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  NoHcea; 
AcquMtiona  of  Sharea  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  Eactore  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofBces  of  thetBoard  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  t^  Reserve  Bank 
indicated  for  that  nonce  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
25,  1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0CX)1: 

I.  Martin  L  and  Sandra  D.  Sisneros, 
Abenicio  E.  and  Rosie  M.  Sisneros, 
Joaquin  A.  and  Dolores  Sisneros,  Philip 
and  Attonette  Sisnertys,  all  of  Belen, 
New  Mexico,  and  Alex  E.  and  Debbie 
Sisneros,  Los  Lunas,  New  Mexico;  to 
acquire  voting  shares  of  The  Bank  of 
Belen,  Belen,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  5. 1998. 

lenniCn- ).  Joluwoa, 

Deputy  Secretary  of  the  Board. 

|FR  Doc  98-3376  Filed  2-10-98: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formatlona  of,  Acquialttona  by.  and 
Margan  of  Bank  Hokling  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
purauant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  ofBces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writii\g  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acqtiisition  of 
a  nonbanking  comftany,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemora  not  later  than  March  6. 1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Lin  wood  Gill  III. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

I.  Eagle  Bancorp,  Inc..  Bethesda, 
Maryland:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
EagleBank  (in  organization),  Bethesda, 
Maryland. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5, 1998. 
joBBifer  J.  ynlinenii. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-3375  Filed  2-10-98:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formatlona  of,  Acquialtiona  by,  and 
Margara  of  Bank  HoMkig  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
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225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/OT  to  acquire  the 
assets  or  the  ownership  of.  omtrol  of.  or 
the  pow«r  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbenJdng  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  CMi  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  RBserve  Bank 
ihdicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  9. 1998. 

A.  Federal  Reserve  Bank  of  Qeveland 
(Je^iy  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1.  Northwest  Bancorp,  MHC,  and 
Northwest  Bancorp.  Inc.,  both  of 
Warren,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Conry 
SaviMS  Bank,  Corry,  Pennsylvania. 

B.  Inderal  Reserre  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

I.  Little  Sioux  Bancshares,  Inc.,  Sioux 
Rapids,  Iowa;  to  become  a  bank  holding 
company  by  acquiring  at  least  87.67 
percent  of  the  voting  shares  of  First 
State  Bank.  Sioux  Rapids.  Iowa. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  National  Gty  Bancshares,  Inc.. 
Evansville.  Indiana;  to  merge  with 
Illinois  One  Bancorp.  Inc.. 
Shawneetown,  Illinois,  and  thereby 
indirectly  acquire  Illinois  One  Bank, 
Natitmal  Association,  Shawneetown, 
Illinois. 

D.  Federal  Reserve  Bank  of 
MinaaapoUs  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue. 
P.O.  Box  291,  Minneapolis,  Minnesota 
554800291: 

1.  Cotnmunity  First  Bankshares,  Inc., 
Fargo.  North  Dakota;  to  merge  with 
Community  Benccvporation.  Thornton. 


Colorado,  and  thmeby  indirectly  acquire 
Community  First  National  Bank. 
Thornton,  Colorado. 

2.  Community  First  Bankshares,  Inc., 
Fargo.  North  Dakota;  to  merge  vrith 
FNB.  Inc.,  Greeley,  Colorado,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Greeley,  Greeley,  Colorado,  and 
Poudre  Valley  Bank,  Fort  Collins. 
Colorado. 

3.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  Pioneer 
Bank  of  Longmont,  Longmont.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  6, 1998. 
jaoniftr  J.  Jolinsoii,  ^ 

Deputy  Secretary  oftheBoard. 
(FR  Doc  98-3453  Filed  2-10-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notioa  of  Propoaaia  to  Engaga  in 
Parmlaaibia  Nonbanking  ActfvHiaa  or 
to  Acquire  Companiaa  that  are 
Engaged  in  PannlaaMa  Nonbanking 
ActfvHiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciuities  or 
assets  of  a  company  that  engages  either 
directiy  or  thitHigh  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
Is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  These 
activities  will  be  conducted  worldwide. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  25, 1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  Yorii, 
New  York  10045-0001: 

1.  Union  Bank  of  Switzerland,  Zurich, 
Switzerland  ("UBS");  to  acquire  Swiss 
Bank  Corporation,  Basel,  Switzerland 
("SBC"),  and  thereby  acquire  its 
subsidiaries  and  mgage  worldwide  in 
certain  nonbanking  activities.  Under  the 


proposed  transacticm,  SBC  would  merge 
into  a  subsidiary  of  UBS  ("New  UBS") 
and,  shortly  thereafter,  UBS  would 
merge  into  New  UBS.  UBS,  through 
various  subsidiaries,  currenUy  conducts 
certain  nonbanking  activities  in  the 
United  States,  including  imderwriting 
and  dealing  in  equity  and  debt 
securities  that  a  state  member  bank  may 
not  underwrite  and  deal  in  ("bank- 
ineligible  securities"),  pursuant  to 
grandfather  rights  established  by  section 
8(c)  of  the  bitemational  Banking  Act  of 
1978  (IBA)  (12  U.S.C.  §  3106(c)). 
Following  consummation  of  the 
proposed  transaction  with  SBC.  UBS 
and  New  UBS  propose  to  transfer 
certain  nonbaiiking  activities  currenUy 
conducted  by  subsidiaries  of  UBS 
operating  pursuant  to  the  grandfather 
rights  established  by  section  8(c)  of  the 
IBA  to  subsidiaries  that  would  operate 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  (BHC)  Act,  and 
thereby  engage  in  such  activities 
pursuant  to  section  4(c)(8)  of  the  BHC 
Act  and  the  Board's  Regulation  Y. 

In  connection  with  the  transactions 
described  above,  UBS  and  New  UBS 
propose  to  engage  in  the  following 
nonbanking  activities:  (a)  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  a«dit  pursuant  to  § 
225.28(b)(1)  ofthe  Board's  Regulation  Y; 

(b)  activities  related  to  making, 
acquiring,  brokering  or  servicing  loans 
or  other  extensions  of  credit,  including 
acqtiiring  debt  that  is  in  default  at  the 
time  of  acquisition  pursuant  to  § 
225.28(b)(2)  of  the  Board's  Regulation  Y; 

(c)  leasing  personal  or  real  property  or 
acting  as  agent,  broker,  or  adviser  in 
leasing  such  property  pursuant  to  § 
225.28(b)(3)  of  the  Board's  Regulation  Y; 

(d)  performing  functions  or  activities 
that  may  be  performed  by  a  trust 
company  pursuant  to  §  225.28(b)(5)  of 
the  Board's  Regulation  Y;  (e)  providing 
financial  and  investment  advisory 
services  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  (f)  providing 
seciuities  brokerage,  riskless  principal, 
private  placement,  futures  commission 
merchant  and  other  agency  transactional 
services  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  (g) 
underwriting  and  dealing  in  bank- 
eligible  securities,  engaging  in 
investment  and  trading  activities,  and 
buying  and  selling  bullion  and  related 
activities  pursuant  to  §  225.28(b)(8)  of 
the  Board's  Regulation  Y;  (h)  serving  as 
general  partner  of  certain  private  ~~ 
investment  limited  partnerships  in 
accordance  with  the  BHC  Act  and  the 
Board's  decisions  and  interpretations 
thereunder,  see  Meridian  Bancorp,  Inc., 
80  Fed.  Res.  Bull.  736  (1994);  and  (i) 
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underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  bank- 
ineligible  securities,  except  ownership 
interests  in  op»en-end  investment 
companies,  see  Canadian  Imperial  Bank 
of  Commerce.  76  Fed.  Res.  Bull.  158 
(1990)  and  J.P.  Morgan  &  Co..  Inc..  75 
Fed.  Res.  Bull.  192  (1989). 

Board  of  Coveniors  of  the  Federal  Reserve 
System.  February  5. 1998. 

JaBnifvI.  lohBsoa, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  9«-3377  Filed  2-10-98;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Nottc*  of  Proposals  to  Engsgs  in 
Psnnlsslbis  NonbsnWng  Actlvtttss  or 
to  Acquirs  Compsnlsa  that  srs 
EnQSQad  in  Psnnlssibis  NonbsnldnQ 
Activttfss 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  26. 1998. 

A.  Federal  Raeenre  Bank  of 
Minnaapolia  (Karen  L.  Grandstrand. 
Vice  Prmident)  90  Hennepiii  Avenue. 
P.O.  Box  291,  Minneapolis.  Minnesota 
55480-0291: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  through  Integrion  Financial 
Network,  LLC,  Atlanta.  Georgia,  to 
acquire  up  to  15.38  percent  of  the 
outstanding  shares  of  CheckFree 
Corp<H«tion.  Ncntross.  Geoi^gia,  and 
thereby  engage  in  providing  data 
processing  and  data  transmission 
services,  pursuant  to  §  225.28(bMl4)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  February  6. 1998. 

lanaifv  J.  JeliBMa, 

Deputy  Secretary  a/  the  Board. 

|FR  Doc.  98-3452  Filed  2-10-98;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
Sunshins  Act  Mssting 

AQENCY  HOLOMQ  THE  ICETMQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  date:  11:00  a.m.,  Tuesday, 

February  17, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  N.W..  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTEfW  TO  BE  C0N8I0ERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PBWON  RM  MORE  MFOflMATKM: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLacNTAirr  information:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may   - 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  6. 1998. 
jennifar  J.  Jokaem, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  98-3512  Filed  2-6-98;  4:24  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlcs  Of  ths  Sscrstary 

Masting  of  ths  Sscrstsry's  Coundt  on 
Hsstih  Promotion  and  Disisaa 
Prsvsntlon  Ob|scthysa  for  2010 

agency:  Office  of  Public  Health  and 
Science.  Office  of  Disease  Prevention 
and  Health  Promotion. 
ACTION:  Notice  of  second  meeting. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 


notice  that  the  Secretary's  Council  on 
Health  Promotion  and  Disease 
Prevention  Objectives  for  2010  will  hold 
its  second  annual  meeting,  as  mandated 
by  its  charter.  Council  members  are 
charged  with  the  duty  of  advising  the 
Secretary  on  the  development  of 
objectives  for  the  year  2010  and  will 
have  responsibility  in  this  meeting  for 
making  recommendations  on  the 
arrangement  and  content  of  a  draft 
document  to  be  published  for  public 
comment  later  in  the  year. 
DAm:  The  coimdl  will  hold  its  next 
meeting  on  April  30, 1998  from  8:30 
a.m.  to  approximately  4:30  p.m.  E.D.T. 
AOORESSES:  Department  of  Health  and 
Human  Services,  Sixth  floor  confisrence 
room,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  The  meeting  is 
open  to  the  public;  seating  is  limited. 
FOR  FURTHB)  MFORMATION  OOMTACT:  Ellis 
Davis.  Office  of  Disease  Prevention  and 
Health  Promotion,  Room  738G,  Hubert 
H.  Humphrey  Building.  200 
Independence  Avenue,  S.W., 
Washington,  D.C  20201.  (202)  260- 
2873.  The  electronic  mail  address  is: 
edavisttosophs.dhhs.gov. 
SUPW.EMDrTARY  MFORMATION:  The 
Council  was  established  by  charter  on 
September  5, 1996  to  provide  assistance 
to  the  Secretary  and  the  Department  of 
Health  and  Himian  Services  in  the 
developmmt  of  health  promotion  and 
disease  prevention  objectives  to 
enhance  the  health  of  Americans  by 
2010.  The  Council  meets  approximately 
once  a  year  and  will  terminate  two  years 
from  its  charter  date,  unless  renewed 
prior  to  its  expiration. 

The  Council  is  chained  to  advise  the 
Secretary  on  the  development  of 
national  health  promotion  and  disease 
prevention  goals  and  objectives  and  to 
provide  links  with  States,  communities, 
and  the  private  sector  to  ensure  their 
involvement  in  the  process  of 
developing  these  goals  and  objectives. 
The  Secretary  of  Health  and  Human 
Services  chairs  the  Council,  with  the 
Assistant  Secretary  for  Health  as  Vice 
Chair.  Other  members  include  the 
Operating  Division  Heads  of  the 
Department  and  the  former  Assistant 
Secretaries  for  Health.  Management  and 
support  services  are  provided  by  the 
Office  of  Disease  Prevention  and  Health 
Promotion,  Office  of  Public  Health  and 
Science,  C^EBce  of  the  Secretaiy . 

During  its  tenure,  the  Council  will 
oversee  the  development  of  Healthy 
People  2010.  the  third  generation  of  a 
national  initiative  to  prevent  disease 
and  promote  the  health  of  the  American 
people.  At  its  second  meeting,  the 
membership  will  consider  options  for 
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the  proposed  framamrarie  for  the  2010 
initiativs  bsaad  og  an  analyia  of  public 
oommenta  isoeived  dunng  a  S-month 
period,  which  ended  on  DacsnriMr  IS, 
1997.  lliey  will  maks  reoooamandaticHu 
on  the  fanoat  to  be  adopted  for 
publication  in  the  Call  of  1998.  The 
members  will  also  discuss  proposals  for 
2010  objectives  as  provided  by  the  HHS 
agencies  after  consideration  of  public 
commaots.  The  Coundl's 
racammendations  wrill  form  the  basis  of 
a  draft  of  the  2010  objectives  to  be 
published  concunenUy  with  the  draft 
fbrooaL 

If  time  pennits  at  the  conclusion  of 
the  formal  agenda  of  the  Council,  the 
Chair  may  allow  brief  raal  statements 
from  intarasted  parties  and  persons  in 
attmdanoe.  The  meeting  is  open  to  the 
public;  however,  seating  is  limited. 
Because  of  strict  security  in  the 
Humphray  Buildii^  manbers  of  the 
public  who  do  not  have  a  Federal 
government  identification  card  should 
call  Ms.  Gloria  Robledo  (202-401-7736) 
when  they  arrive  in  the  building  lobby 
to  arrange  for  an  escort  to  the  meeting. 
If  you  will  require  a  sign  language 
interpreter,  please  caU  Ms.  Robledo  by 
4:30  p.m.  E.D.T.  on  April  17. 1998  to 
inform  her  of  this  need. 

Dated:  January  29. 1996. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
IFR  Doc  98-3380  Filed  2-1O-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  llsalth  Cars  Policy  and 


NoninBllona  for  MsnitMra  of  ths  U.S. 
Piwsnthfs  Ssrvlcss  Tssk  Fores: 
CIsrtflcatlon 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  in  the  January  7, 
1998  Federal  Ragiater  (FR)  Notice  (63 
FR  879-880)  invited  nominations  for 
members  of  the  U.S.  Preventive  Services 
Task  Force.  Curricula  vitae  were 
requested  tnth  the  nominations.  The  FR 
notice  stated  that  response  will  be 
available  few  public  inspection. 

AHCPR  is  clarifying  me  January  7 
notice  regarding  availability  of 
responses.  Under  the  heading 
"Materials  Submission  and  Deadline" 
on  page  880  the  following  statement 
should  be  included:  "InfcMmation 
regarded  as  private  and  personal,  such 
as  a  nominee's  social  security  nimiber, 
home  and  Internet  addresses,  home 
telephone  and  bx  numbers,  or  names  of 


diildren.  will  not  be  diacleeed  to  the 
public."  This  ia  in  aooord  with  agency 
oonfidantiality  poUciea  and  Departmoit 
regulatkHis  (45  CFR  5.67). 

Dated:  February  5, 1998. 
|ataiM.IlmJnig, 
Admiiustrator. 
(PR  Doc  98-3429  Filed  2-10-98;  8:45  am) 
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sno  naia  wivaoogsoons  si  uis  sw 
LsvsUMng  Ihs  M08H  FsMlty 
Asssssmsnt  snd  Control  Evshistlon 
MocMj  Nodes  of  AvsHabNHy  of  Funds 
for  Fiscal  Yssr  1908 

Introdnctimi 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annotmces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  cooperative  agreements  to 
build  State  capacity  for  conducting 
traumatic  occupational  Catality 
surveillance,  investigation,  and 
intervention  activities  through  the 
National  Institute  for  Occupational 
Safiety  and  Health  (NIOSH)  Fatality 
Assessment  and  Control  Evaluation 
(FACE)  Model. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  (4>jectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  aimounoement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  and 
Surveillance  and  Etata  Systems.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Aothority 

This  program  is  authorized  imder  the 
Public  Health  Service  Act,  as  amended. 
Section  301(a)  (42  U.S.C.  241(a]];  the 
Occupational  Safety  and  Health  Act  of 
1970,  Section  20(a)  [29  U.S.C.  669(a)]. 
The  applicable  program  r^ulation  is  42 
CFR  Part  52. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Childroi  Act  of  1994. 
prohibits  smoking  in  certain  facilities 


Eligible  applicants  are  State 
Departments  of  Health.  Departments  of 
Labor,  and  Departments  of  Industry 
located  within  any  State  or  territory  of 
the  United  States.  Program  activities, 
however,  may  not  be  carried  out  by 
departmental  divisions  that  are 
responsible  for  enforcement  of 
occupational  safety  and  health 
standards.  Awards  will  be  limited  to 
those  organizations  that  can  exercise 
public  health  authority  for  intervention 
into  occupational  safety  and  health 
problems. 

Only  one  application  per  State  wrill  be 
accepted  under  this  announcement. 

Nate:  An  otganization  described  in  section 
501(cX4)  of  the  Internal  Revenue  Code  of 
1988  whidi  engage!  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
ccHistituting  an  award,  a  giant,  contract,  loan, 
or  any  other  fbnn. 

Availability  of  Funds 

Approximately  $190,000  will  be 
available  in  FY  1998  to  fund  two  or 
three  awards.  It  is  exfiected  that  the 
awards  will  range  bom  $60,000  to 
$100,000.  Individual  awards  may  vary 
by  State,  and  will  be  based  upon  the 
scope  and  nature  of  traumatic 
occupational  fatalities  docimiented  by 
the  respondent,  and  upon  proposed 
personnel,  administrative,  and 
associated  costs.  The  awards  will  be 
made  on  or  about  July  1, 1998.  with  12- 
month  budget  periods  within  project 
periods  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  determined  on  the 
basis  of  satisfectory  progress  and  the 
availability  of  fimds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtier  contractws) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  &t>m  a 
Nederal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  confiarenoes  for  which  federal 
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funds  cannot  be  used  directly  ot 
indiractly  to  encourags  paiticiiMnts  to 
lobby  or  to  instruct  participants  on  bow 
to  lobby. 

In  addition,  the  current  HHS 
Appropriations  Act  expressly  prohibits 
the  use  of  appropriated  funds  for 
indirect  or  "grass  roots"  lobbying  efforts 
that  are  designed  to  support  or  defeat 
legislation  pending  before  state 
legislatures.  Section  503  of  the  law 
provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 

Eref>aration.  distribution,  or  use  of  any 
it.  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislative 
body  itself 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Department  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act. 
1997,  as  enacts  by  the  Omnibus 
Consolidated  Appropriations  Act.  1997, 
Division  A.  Title  I,  Section  101(e). 
Public  Law  No.  104-208  (September  30. 
1996). 

Background 

Traumatic  occupational  fatalities 
represent  a  public  health  problem  of 
significant  proportion.  Based  on  data 
from  the  National  Traumatic 
Occupational  Fatalities  (NTOF) 
surveillance  system,  nearly  6500 
workers  die  each  year  in  the  U.S.  from 
traumatic  injuries  sustained  in  the 
workplace.  The  four  highest  risk 
industries  for  fatal  injury  are:  mining, 
construction,  transportaticm/ 
communication/public  utilities,  and 
agriculture/  forestry/Hshing.  Each  of 
these  industrial  sectors  has  a  traumatic 
fatality  rate  that  is  at  least  twice  the 
overall  civilian  workforce  rate  of  7.0 
deaths  per  100,000  workers.  The  leading 
causes  of  death  for  all  industries  are 
motor  vehicles,  machinery,  homicide, 
falls,  and  electrocutions.  These 
categories  account  for  nearly  60  percent 
of  the  occupational  fatalities  each  year. 
In  order  to  adequately  develop  and 
implement  intervention  strategies  aimed 
at  reducing  fatal  injuries  in  the 


workplace,  more  specific  data  - 
pertaining  to  the  interaction  of  the 
wcffker.  the  work  environment,  and 
work  processes  are  needed. 

Pnrpoee 

The  purpose  of  funding  these 
cooperative  agreements  is  to  expand  the 
State-based  FACE  project  and 
significantly  strengthen  the 
occupational  public  health 
infrastructure.  This  will  be 
accomplished  by  integrating  rasouroes 
for  occupational  safety  and  health 
research  and  public  health  prevention 
programs  at  the  State  and  local  levels. 
The  ultimate  goal  of  the  project  is  to 
reduce  traumatic  occupational  Eatalities 
within  the  States. 

Over  the  past  eight  years.  State-level 
personnel  have  shown  that  the  NIOSH 
FACE  model  for  investigation  of 
occupational  fatalities  can  be 
successfully  implemented  in  the  States. 
The  most  immediate  products  of  the 
State-level  FACE  programs  have  been 
accurate  and  timely  surveillance 
systems  for  detecting  traumatic 
occupational  fatalities  occurring  within 
the  State,  fatality  investigations 
identifying  causal  factors,  and 
recommendations  for  prevention 
strategies.  This  program  will  permit 
awardees  to  efficiently  integrate 
resources  for  prevention  of  occupational 
fatalities  at  the  State  and  local  level. 
Additionally.  States  will  be  encouraged 
to  tai<get  occupational  traumatic  injury 
research  and  prevention  programs  based 
on  specific  State  priority  areas.  FACE 
data  will  be  shared  with  all  award 
recipients.  The  specific  objectives  for 
this  cooperative  agreement  are  as 
follows: 

A.  Develop  a  timely,  comprehensive, 
multiple-source  State-level  surveillance 
system  for  identifying  and  recording 
basic  epidemiologic  data  on  all 
traumatic  occupational  fatalities 
occurring  within  the  State. 

B.  Conduct  on-site  investigations  of 
specific  traumatic  occupational  fatalities 
using  the  NIOSH  FACE  investigative 
model. 

C.  Through  case  investigations, 
identify  factors  common  to  selected 
types  of  traimiatic  occupational 
fatalities  leading  to  development  and 
prioritization  of  prevention  strategies. 

D.  Develop  and  disseminate 
prevention  recommendations  to  reduce 
the  risk  of  fatal  occupational  injuries 
within  the  State. 

E.  Develop  and  implement  prevention 
strategies  and  projects  for  reducing  State 
incidence  of  traumatic  occupational 
injuries  and  fatalities. 


In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for  the 
activities  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop  a  comprehensive  multiple- 
source,  State-level  surveillance  system 
for  prompt  identification  and  reporting 
of  epidemiologic  data  on  all  traumatic 
occupational  fatalities  occurring  in  the 
State. 

2.  Conduct  in-depth 'site 
investigations  of  targeted  occupational 
fatalities  as  determined  by  NIOSH. 
Currently,  falls  fit)m  elevations  and 
machinery-related  incidents  are  targeted 
fatality  types.  These  are  among  the 
leading  causes  of  work-place  fotalities, 
as  identified  by  national  sxirveillance 
systems:  however,  they  may  change  over 
the  term  of  the  agreement  Greatest 
emphasis  must  be  placed  on  the 
determined  targets:  however.  States  may 
choose,  in  cooperation  with  NIOSH,  to 
conduct  in-depth  investigations  of  other 
fatality  types  identified. 

3.  In  specified  format,  develop  and 
submit  to  NIOSH  a  narrative  report  of 
each  in-depth  fatality  investigation 
which  describes  the  fatal  incident  and 
includes  recommendations  for 
preventing  future  similar  occurrences. 

4.  Submit  first  reports  of  fatalities, 
investigative  narrative  reports,  and 
supplementary  investigative  data 
electronically  to  NIOSH  through  CDC's 
WONDER/PC  system. 

5.  Evaluate  surveillance  data  and 
investigative  findings  to  identify 
specific  worker  populations  to  which     * 
prevention  programs  should  be 
addressed.  ■ 

6.  Identify  entities  such  as  employers, 
unions,  and  trade  associations  that  can 
effect  change  in  the  workplace. 

7.  Communicate  recommended 
preventions  to  those  who  can  effect 
change  in  the  workplace  and  to  those  at 
risk  through  targeted  dissemination. 

8.  Prepare  and  submit  periodic  status 
reports  of  activities  in  designated  format 
and  an  annual  report  that  summarizes 
the  activities  and  progress  made  by  the 
State  toward  meeting  the  objectives  for 
the  State  FACE  program. 

9.  Participate  in  annual  NIOSH- 
conducted  FACE  project  workshop/ 


■  A  Fnnwurork  tor  AaaeMing  tlw  EfbctivMiM*  of 
DiaMM  and  ipivry  PrerMMion.  Moibidity  and 
Morulity  W«eUy  Itepoit  (MMWR),  March  27, 1992/ 
VoL41/)n.  The  MMWR  can  b«  accasaad  through 
World-wide  Web  (http://www.cdc90v/epo/nimwr/ 
mmnn'.html). 
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confinenoe  in  Matgantown.  West 
Virginia,  or  other  ariected  site. 

B.  aC/NIOSH  Activities 

1.  Provide  formats  for  data  reporting 
fonns,  coding  formats,  computer 
software,  and  State  personnel  training 
for  electronic  transmissicm  of  FACE 
surveillance  and  investigative  data  to 
the  NIOSH  data  base. 

2.  Provide  assistance  to  awardee  staff 
in  establishing  traumatic  occupational 
fatality  notification  networks. 

3.  Provide  initial  training  in 
procedures  and  subsequent  technical 
assistance  for  conducting  on-site  fatality 
investigations  using  the  FACE 
investigative  methodology  (including 
the  use  of  FACE  investigative  data 
collectitm  instruments). 

4.  Provide  assistance  in  identifying 
sentinel  events  resulting  from  industrial 
applications  of  new  and  emerging 
tedmologies. 

5.  Provide  technical  assistance  in  the 
dissemination  of  summary  reports  and 
other  published  findings  to  State  and 
local  health  and  labor  officials, 
voluntary  health  groups,  workers, 
unions,  employers  and  professional 
organizations. 

6.  Provide  technical  assistance  in 
identifying  and  evaluating  effective 
intervention  strategies. 

7.  CDC  will  provide  funds  to  purchase 
one  IBM-compatible,  Pentium-based 
personal  computer,  printer, 
telecommunications  equipment,  and 
needed  software  for  use  on  appropriate 
activities  related  to  this  cooperative 
agreement,  if  necessary. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  an 
ANNUAL  progress  report  are  due  no 
later  that  30  days  after  the  end  of  each 
budget  iteriod.  A  Financial  Status 
Report  (FSR)  is  required  no  later  than  90 
days  after  the  end  of  each  budget  period. 
FINAL  progress  report  and  FSR  are  due 
no  later  than  90  days  after  the  end  of  the 
project  period  (October  31,  2003). 
Monthly  electronically  transmitted  CDC 
WONESR/PC  FACE  status  reports  are 
due  to  NIOSH  no  later  than  the  10th  of 
the  following  month.  All  other  reports 
are  submitted  to  the  Grants  Management 
Branch,  CDC 

Annual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed. 


describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  &t>m 
the  project. 

^iplicatioB 

A.  Preapplication  Letter  of  Intent 

Althougb  not  a  prerequisite  of 
application,  a  non-binding  letter-of- 
intent  to  apply  is  reqimted  from 
potential  appucants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch,  CDC  (See  "Application 
Submission  and  Deadline"  section  for 
the  address.)  It  should  be  postmariced  no 
later  than  February  25. 1998.  The  letter 
should  identify  the  announcement 
number,  name  of  principal  investigator, 
and  specify  the  priorify  area  to  be 
addressed  by  the  proposed  project.  The 
letter-of-intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
informati(Mi  prior  to  application 
submission. 

B.  Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
double-spaced  pages.  Pages  should  be 
clearly  numbered  and  a  complete  index 
to  the  application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  1 2  point) 
on  8V2"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets.  All  graphics,  maps, 
overlaps,  etc.  should  be  in  black  and 
white  and  meet  the  above  criteria. 

C.  Title  Page 

The  heading  should  include  the  title 
of  grant  program,  project  title, 
organization,  name  and  address,  project 
director's  name  address  and  telephone 
number. 

D.  Abstract 

A  one-page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  be 
included  in  the  APPLICATION  CONTENT 
section  of  the  application,  under 
MTnooucnON.  This  abstract  is  not  in  lieu 
of  (but  in  addition  to)  the  MTRODUCTKM 
section. 


E.  Narrative 

The  narrative  of  the  applicatim 
should: 

1.  Document  the  applicant's 
understanding  of  the  objectives  of  the 
project  and  the  proposed  agreement  and 
the  goals  over  the  5-year  period  of  the 
agreement. 

2.  Describe  the  scope  and  nature  of 
occupational  fatalities  in  the  appUcant's 
State. 

3.  Describe  the  applicant's  ability  to 
provide  qualified  and  appropriate  staff 
and  other  resources  necessary  to 
implement  the  project.  This  may  be 
supported  by  documentation  of  the 
applicant's  experience  in  conducting 
similar  research  efforts,  including 
surveillance  activities. 

4.  Describe  an  implementation  plan 
and  provide  a  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project  including 
the  implementation  of  the  surveillance, 
field  investigations,  dissemination  and 
prevention  components,  and  a  method 
for  evaluating  the  accomplishments. 

5.  Provide  the  names,  qualifications, 
and  time  allocations  of:  the  principal 
investigator:  professional  staff  to  be 
assigned  to  this  project;  the  support  staff 
available  for  performance  of  this  project; 
and  the  facilities,  space,  and  equipment 
available  for  performance  of  this  project 

6.  Provide  a  detailed  description  of 
the  proposed  first-year  activities,  as  well 
as  a  brief  description  of  future  year 
activities. 

7.  Provide  letters  of  support  or  other 
documentation  demonstrating 
collaboration  of  the  applicant's  ability  to 
work  with  diverse  groups,  establish 
linkages,  and  facilitate  awareness 
information. 

F.  Budget 

Completed  budget  forms  should  be 
placed  at  the  beginning  of  the 
application.  The  applicant  should 
provide  a  detailed  budget,  with 
accompanying  justification  of  all 
operating  expenses,  that  is  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project.  CDC  may  not 
approve  or  fund  all  proposed  activities. 
Applicants  should  be  precise  about  the 
program  purpose  of  each  budget  item, 
providing  anticipated  costs  for 
personnel,  travel  (including  travel 
expenses  for  annual  NIOSH-conducted 
FACE  project  workshop/conference  in 
Morgantown.  West  Virginia,  or  other 
selected  site),  communications,  postage, 
equipment  (see  Item  7  under  CDC/ 
NIOSH  Activities),  supplies,  etc.,  and  all 
sources  of  funds  to  meet  those  needs. 

For  contracts  described  within  the 
application  budget,  if  known,  applicants 
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should  name  the  contractor,  describe 
the  9ennce(s)  to  be  peifonned:  provide 
an  itemized  breakdown  and  justificatiao 
for  the  estimated  costs  of  the  contract: 
the  kinds  of  organizations  or  parties  to 
be  selected;  the  period  of  perKmnance; 
and  the  method' of  selection.  Budget 
narrative  pases  showing,  in  detail,  how 
funds  in  each  object  class  will  be  spent 
should  be  placed  directly  behind  kum 
424A.  E)o  not  put  these  pages  in  the 
body  of  the  application. 

EvahMlKM  Crilaria 

Evaluation  of  the  applications  will  be 
based  on  the  following  criteria: 

A.  Goals  and  Obiectives 

Ability  to  communicate  the  scope  and 
natura  of  traiunatic  occupational 
fatalities  in  the  State  as  evidenced  by 
the  quality  of  the  narrative  and 
documented  research  and  experience. 
(15%) 

B.  The  qualifications  and  time 
commitment  of  proposed  project  staff 
(principal  investigator,  field  investigator 
(if  already  identified),  administrative 
and  technical  support  staff).  (25%-Total) 

1.  The  existence  of  or  potential  for 
acquiring  expertise  in  investigation  of 
occupational  fatalities.  There  should  be 
a  full-time  field  investigator  dedicated 
to theproject.  (15%) 

2.  The  existence  of  or  potential  for 
acquiring  safety  expertise  relevant  to 
formulation  of  injury  prevention 
strategies.  (10%) 

C  Applicant's  collaborative 
relationships  with  various  relevant  State 
or  territorial  agencies  or  organizations  in 
addressing  the  problem  of  traumatic 
occupational  fatality  surveillance, 
investigation,  and  intervention.  (30%- 
Total) 

1.  The  existence  of  or  potential  for 
establishment  of  a  multiple-source 
network  for  identification  and  reporting 
of  traumatic  occupational  fatalities. 
(15%) 

2.  The  existence  of  or  potential  for 
establishment  of  relationships  with 
public  safety  departments,  safety 
compliance  agencies,  and  other  entities 
that  can  provide  background  and 
supplementary  data  relating  to  specific 
faulity  cases.  (15%) 

D.  Demonstrated  ability  to 
communicate  recommended 
preventions  to  those  at  risk  through 

Tted  dissemination.  (25%) 
Additional  personnel/facilities/ 
equipment  already  in  place  that  can 
contribute  to  successful  implementation 
of  the  project.  (5%) 
F.  Budgist  Justification  (Not  Scored) 
The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
{ustified,  and  omsistent  with  the 
intended  use  of  funds. 


ExMnlhre  Onter  12378 

Apphcations  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  EO.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOQ  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projscts 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affiected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit. 

If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Ron  Van  Duyne,  &ants 
Management  Officer,  Ckants 
Management  Branch,  Procurement  and 
Grants  Office,  Centera  for  Disease 
Control  and  Prevention  (CDC),  Room 
300,  255  East  Paces  Ferry  Road,  ME., 
Atlanta.  GA  30305,  ATTN:  Victcma  Sepe 
no  fater  than  60  days  after  the 
application  deadline  date.  The  program 
announcement  number  08015  and 
program  title  FACE  should  be 
refnenced  on  the  document.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State 
recommendatioDS  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requiremeuts 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Nnmbor 

The  Catalog  of  Federal  Domestic 
Assistance  for  this  program  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  funded  through  a  cooperative 
agreement  that  involve  collection  of 
information  from  ten  or  more 
individuals  will  t>e  subject  to  review 
and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDQ,  Mailstop  E-13,  255  East  Paces 


Ferry  Road,  NE..  Room  300.  Atlanta,  GA 
30305,  on  or  before  Ibtedi  31, 1998. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deedline  if 
they  «te  either 

A^  Rsc^ved  on  or  b^ore  the  daadUne- 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  subdiission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  bom  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  A.  or  B.  above 
are  considered  late  applications.  Late 
applications  will  not  be  considered  snd 
will  be  returned  to  the  applicants. 

Where  to  Obtain  Additionel 


Application  Packet 

To  receive  additiorad  writtm 
information  call  1-888-GRANTS4.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  NIOSH  Announcement 
98015.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  CDC  will  not  send  application 
kits  by  facsimile  or  express  mail. 
PLEASE  REFER  TO  NIOSH 
ANNOUNCEMENT  NUMBER  98015 
WHEN  REQUESTING  INFORMATION 
AND  SUBMnriNG  AN  APPUCATION. 

Internet 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CCiC 
homepage  is:  http://www.cdc.gov.  ¥m 
your  convenience,  you  may  be  able  to 
retrieve  a  copy  of  the  PHS  Form  5161- 
1  (OMB  Number  0937-0189)  from  http7 
/mercury.pac.dhhs.gov. 

Business  h4anagement  Technical 
Assistance 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centera 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE..  Atlanta.  GA 
30305,  telephone  (404)  842-6804. 
Internet:  vxwlOcdc.gov. 

Programmatic  Technical  Assistance 

If  you  have  programmatic  technical 
assistance  questions  you  may  obtain 
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information  from  Paul  H.  Moore,  State 
FACE  Project  Officer,  telephone  (304) 
285-6016,  Internet:  phmO0cdc.gov; 
Stephanie  G.  Pratt,  State  FACE 
Technical  Officer,  telephone  (304)  285- 
5992,  Internet:  sgp20cdcgov.  Trauma 
Investigations  Section,  Surveillance  and 
Field  Investigations  Branch,  Division  of 
Safety  Research.  Natioiud  Institute  for 
Occupational  Safety  and  Health,  Centera 
for  Disease  Control  and  Prevention 
(CDC),  1095  Willowdale  Road,  Mailstop 
180P,  Morgantown,  WV  26505-2888,  or 
Nancy  A.  Stout,  Ed.D.,  Director, 
telephone  (304)  285-5894,  Division  of 
Safety  Research,  National  Institute  for 
Occupational  Safety  and  Hialth,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  1095  Willowdale  Road,  Mailstop 
1172,  Morgantown,  WV  26505-2888. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  Number  017-001-00474- 

0)  or  Healthy  People  2000  (Summary 
Report,  Stock  Number  017-001-00473- 

1)  referenced  in  the  MTROOUCnON 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  January  5, 1998. 
Diane  Porter, 

Acting  Director,  National  Institute  For 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(PR  Doc.  98-3406  Filed  2-10-^8;  SKS  am] 

BIUJNQ  OOOC  41SS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na97F-0S22] 

AnHox  Corp.;  HIing  of  Food  Additive 
Petition  (Animal  Uae) 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Anitox  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  formaldehycfe  in 
maintaining  animal  feeds  and  feed 
ingredients  free  of  Salmonella. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  13, 1998. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  12420  Paiklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  iNFORMATION  COKTACT: 
Henry  E.  Ekperigin,  Center  for 
Veterinary  Medicine  (HFV-222),  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville.  MD  20855,  301-827- 
0174, 

SUPPtBKNTARY  MFORMATKM:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2237)  has  been  filed  by 
Anitox  Corp.,  P.O.  Box  1929,  Buford, 
GA  30519.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  573.460  Formaldehyde  (21  CFR 
573.460)  to  provide  for  the  safe  use  of 
formaldehyde  (37  percent  aqueous 
solution)  at  a  maximum  of  5.4  pounds 
per  ton  of  animal  feed  and  feed 
ingredients  to  maintain  the  animal  feeds 
and  feed  ingredients  free  of  Salmonella. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  13, 
1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  annoimcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  January  26. 1998. 
Stephen  F.  SundloC 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  9S-3379  Filed  2-10-98;  8:45  am] 
SajJNO  CODE  41«>-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintstration 

pocket  No.  98F-0063] 

Protein  Technologiee  International; 
Rling  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Protein  Technologies  International 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  dry  form  of 
natamycin  for  use  as  an  antimycotic  in 
food. 

FOR  FURTHB^  INFORMATKM  CONTACT: 
JoAnn  Ziyad,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3116. 

SUPPLEMBITARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4581)  has  been  filed  by 
Protein  Technologies  International, 
Checkerboard  Sq.,  St.  Louis,  MO  63164. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  172.155 
Natamycin  (pimaricin)  (21  CFR  172.155) 
to  provide  for  the  safe  use  of  a  dry  form 
of  the  food  additive  for  use  on  the 
surfaces  of  cuts  and  slices  of  cheese  to 
inhibit  mold  spoilage,  in  accordance 
with  various  standutls  of  identity  for 
cheeses  that  allow  the  use  of 
antimycotics  and  anticaking  agents. 

The  agency  has  determined  imder  21 
CFR  25.32(k)  that  this  action  is  of  the 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  ^^n 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  January  26. 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(PR  Doc.  98-3378  Filed  2-10-98;  8:45  am] 

SaXMQ  CODE  41W-ai-F 
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OEPAfrnHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inalilutea  of  Health 

Uoenalng  Opportunity  and/Of 
Cooperative  neeearch  and 
Oevetopment  Agreement  (CRAOA) 
Opportunity  for  Novel  Treatment  of 
Tumore  WHh  Anticancer  Druge 
Activated  by  Thymtdylete  Synthaee 

AOBICY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 


r:  The  National  Institutes  of 
Health  and  the  Laboratory  of  Clinical 
Pharmacology,  Center  for  Drug 
Evaluation  and  Research,  of  the  Food 
and  Drug  Administration  are  seeking 
licensees  and/or  CRADA  p>artners  for 
the  further  development,  evaluation, 
and  commercialization  of  materials  and 
methods  for  a  novel  class  of 
chemotherapeutic  agents  and  a  novel 
treatment  strategy.  The  invention 
claimed  in  DHHS  Reference  No.  E-OSft- 
97/0,  "Novel  Treatment  of  Tumors  With 
Anticancer  Drugs  Activated  by 
Thymidylate  Synthase"  ()  Collins,  R 
Klecker.  A  Katki).  Tiled  29  Oct  97.  is 
available  for  licensing  (in  accordance 
with  35  U.S.C.  207  and  37  CFR  Part  404) 
and/or  further  development  under  one 
or  more  CRADAs  in  the  clinically 
important  applications  described  below 
in  the  Supplementary  Information 
sef:tion. 

DATES:  There  is  no  deadline  by  which 
license  applications  must  be  received. 
CRADA  proposals  should  be  received 
on  or  before  May  12, 1998  for  priority 
consideration.  However,  CRADA 
proposals  submitted  thereafter  will  be 
considered  until  a  suitable  CRADA 
Collaborator  is  selected.  , 

AOOncSSES:  Questions  about  the 
licensing  opportunity  should  be 
addressed  to  Joseph  Contrera,  M.S.,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325.  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7056  ext.  244;  Fax:  301/402-0220; 
E-mail:  ContrerJdod.nih.gov. 

CRADA  proposals  and  questions 
should  be  addressed  to  Ms.  Beatrice  A. 
Droke,  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Park  3-30  HFA  500, 
Rockville.  MD  20853:  Telephone:  301/ 
443-6890;  Fax:  301/443-3690;  E-mail: 
bdrokeObangate.  fda.gov. 
aUPW-nCWTAHY  MFOnMATION: 
Thymidylate  Synthase  (TS)  is  an 
enzyme  of  metabolism  which  is  part  of 
the  DNA  synthesis  pathway  in  both 
normal  and  tumor  cells,  h  has  been 


known  for  decades  that  TS  is  expressed 
in  tumor  cells  in  quantities  that  are 
significantly  higher  than  most  non 
cancerous  tissues.  There  has  been  much 
research  into  developing 
chemotherapeutic  drugs  which  attempt 
to  block  or  inhibit  TS  in  tumor  ceils  in 
an  effort  to  shrink  or  slow  their  growth 
in  vivo.  Drugs  such  as  fluorouradl  and 
floxuridine  are  examples  of  this  class  of 
TS  inhibitors. 

The  problem  with  enzyme  inhibiting 
drugs  is  that  over  a  short  period  of  time, 
if  the  tumor  cells  are  not  killed,  they 
become  tremendously  resistant  to  the 
inhibitors  by  various  mechanisms. 
Usually  the  tumors  boost  expression  of 
TS  to  overcome  the  inhibitor,  but  many 
other  avenues  are  available  to  the  tumor, 
such  as  pumping  the  drug  out  of  the  cell 
and  mutating  the  enzyme  to  minimize 
the  drug  effect.  At  present,  once  the 
treated  tiunors  start  producing  high 
levels  of  TS  there  is  no  effective  therapy 
available. 

Instead  of  inhibiting  TS.  this  new 
strategy  involves  using  TS  to  turn  a 
uracil  analog  with  low  toxicity  into 
highly  toxic  thymidine  analog.  The 
treatment  would  benefit  patients  with 
resistant  tumors  who  were  previously 
treated  with  TS  inhibitors.  The  benefits 
of  this  type  of  prodrug  are  obvious. 
Patients  could  be  treated  with  relatively 
high  doses  of  the  low  toxicity  prodrug 
thus  ensuring  high  enough 
concentrations  to  penetrate  the  patients 
tissues  and  only  the  tiunor  cells  will  be 
actively  converting  the  prodrug  to  its 
toxic  metabolite  thus  dramatically 
lowering  the  severity  of 
chemotherapeutic  side  effects. 
Moreover,  there  is  less  chance  of  the 
cells  becoming  resistant  because  they 
cannot  down-regulate  TS  synthesis 
without  slowing  their  own  growth  while 
making  more  and  more  toxic 
metabolites  which  in  turn  will  kill  the 
cancer  cells. 

Information  about  the  patent 
application  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention(8) 
will  be  required  to  sybmit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA. 


Dated:  Febntary  3, 1998. 
BariMra  M.  McGarajr, 

Deputy  Dtnctor.  Office  of  Technology 
Tmnsfer. 

(FR  Doc  98-3471  Filed  2-10-98;  8:45  am) 
■UMQ  coot  4i4e-n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Health 

National  Cancer  Inatltute;  Notice  of 
Closed  Mealing 

Pursuant  to  Section  10(d)  of  the 
Federal  Advilory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpote:  To  review,  discuss  and 
evaluate  grant  applications 

Committee  Name:  Subcommittee  A — 
Cancer  Centers. 

Date:  April  6-7, 1998. 

Time:  April  6-8:00  a.m.  to  Recess;  April  7- 
8:00  a.m.  to  Adjournment. 

Place:  Double  Treeilotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  David  B.  Maslow,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH,  6130  Executive  Blvd., 
EPN.  Room  643A.  Bethesda.  Md  20892, 
Telephone:  301-496-2330. 

The  meeting  will  be  closed  in  accraxlance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)«nd  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research,  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpotver; 
93.399,  Cancer  Control) 

Dated  February  6. 1998. 
LaVeme  Y.  Strii^fiaM, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-3465  Filed  2-10-98;  8:45  am) 

■NJJNO  COOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Cancer  Institute;  Notice  of 
Ctoeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
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is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review,  discuss  and 
evaluate  individual  grant  applications. 

Committee  Name:  Subcommittee  H — 
CUnical  Trials. 

Dote:  March  24-25. 1998.    i 

rune:  March  24 — 8:00  a.m.  to  Recess; 
March  25 — 8:00  a.m.  to  Adjournment 

nace:  Elouble  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland  20852. 

Contact  Person:  John  L.  Meyer,  Ph.D., 
Scientific  Review  Administrator,  6130 
Executive  Blvd.,  EPN.  Room  611C,  Bethesda, 
Md  20892-7403^elephone:  301-496-7721. 

The  meeting  will  be  closed  in  accordance 
%«rith  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  February  6. 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc  98-3466  Filed  2-10-98;  8:45  am] 

SCUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Health 

National  Cancer  Institute;  Notice  of 
Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Long-term  Cancer  Survivors: 
Research  Initiatives. 

Date:  March  17-20, 1998. 

Time:  March  17 — 7:00  p.m.  to  Recess; 
March  18  ft  19 — 8:00  a.m.  to  Recess:  March 
20 — 8:00  a.m.  to  Adjournment. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Wihia  Woods,  Ph.D, 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  622B,  6130  Executive  Boulevard, 
Bethesda.  MD  20892-7405.  Telephone:  301/ 
496-7903. 

Purpose/ Agenda:  To  review,  discuss  and 
evaluate  grant  applications. 


The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b(cK6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  cleariy  unwarranted  invasion  of 
personal  privacy. 

(CATALOG  OF  FEIKRAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393,  Cancer  Cause  and  Prevention 
Research  ;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control) 
~  I>ated:  February  6, 1998. 
LaVeme  Y.  Strii^Seid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3468  Filed  2-10-98;  8:45  am) 

BILUNQ  OOOE  414e.«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Health 

National  Cancer  Institute;  Notice  of  ' 
Closed  Meeting 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review,  discuss  and 
evaluate  grant  applications. 

Committee  Name:  Subconunittee  F — 
Manpower  ft  Training. 

Dtote.- March  8-11, 1998. 

Time:  March  8-6:30  p.m.  to  Recess;  March 
9  and  10-8.00  a.m.  to  Recess;  March  11-8:00 
a.m.  to  Adjournment. 

Place:  St.  )ames  Hotel,  950  24th  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Mary  Bell,  Ph.D.,  Scientific 
Review  Administrator,  National  Cancer 
Institute,  NIH,  6130  Executive  Boulevard, 
EPN,  Room  611A,  Bethesda,  Md  20892, 
Telephone:  301/496-7978. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 


Research;  93.397,  Cancer  Centers  Su|^x>rt; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control) 

Dated:  February  6, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3469  Filed  2-10-96;  8:45  am) 

BHJJNQ  OOOC  414e-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heelth 

National  Heert.  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP:  Cooley's  Anemia  Review 
Meeting. 

Dote.  March  16-17, 1998; 

Time:  8:00  p.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Eric  H.  Brown,  Ph.D.,  Two 
Rockledge  Center.  Room  7204.  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924, 
(301)  435-0299. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Psychosocial  Factors  and 
Cardiovascular  Disease. 

Date:  March  31, 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  C.  James  Scheirer,  Ph.D., 
Two  Rockledge  Center,  Room  7220, 
Bethesda,  MD  20892-7924,  (301)  435-0266. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  February  4. 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-3477  Filed  2-10-98;  8:45  ami 
BiLUNQ  OOOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart.  Lung,  and  Blood 
Institute;  Notice  of  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Heart.  Lung,  and  Blood 
institute  Special  Emphasis  Panel  (SEP) 
meeting: 

i>lame  of  SEP:  Receptor  Binding 
Detennines  Erythropoietin  Disposition 
(Telephone  Conference  Cell) 

Dote.  February  27, 1998 

Time:  11:30  a.m.  EST 

Place:  Rockledge  Building  II.  6701 
Rockledge  Drive,  Room  7214,  Bethesda, 
Maryland  20892 

Contact  Person:  C.  James  Scheirer,  Ph.D., 
Two  Rockledge  Center,  Room  7220,  6701 
Rockledge  Drive,  Betbesda.  MD  20892-7924. 
(301)435-0266 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  fbrtb  in  sees. 
SS2b(cM4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  ptersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research:  and  93.639,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  February  4.  1998. 
UVaraa  Y.  Stringfield. 
Committee  Management  Officer,  NW. 
|FR  Ddc.  98-3478  Filed  2-10-98:  8:45  ami 

MUJNO  COOK  414».ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutaa  Of  Heaitt) 

National  Inatitute  on  Deafneas  and 
Other  Communication  Diaorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafaieu  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Data:  March  10, 1908. 

Time:  2:00  p.m.  to  ad)oununent 


Piace: 6120  Executive  Blvd.,  Rockville,  MD 
20892  (telephone  conference  call). 

Contact  Person:  Richard  S.  Fisher,  Ph.D.. 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB.  EPS  Room  400C  6120  Executive 
Boulevard,  Betbesda.  MD  20892-7180,  301- 
496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cH4)  and  552b(c)(6),  Title  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  February  3, 1998. 
LaVame  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3472  Filed  2-10-98:  8:45  am) 

BNJJNO  OOOE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Disaaaea;  Notice  of  Closed 
Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Unsolicited  T32 
Immunology  Training 

Date:  March  3,  1998. 

Time:  1:30  p.m.  to  Adjournment. 

Place:  Teleconference.  6003  Executive 
Boulevard,  Solar  Building,  Room  4C06, 
Betbesda.  MD  20892,  (301)  496-7042. 

Contact  Person:  Dr.  Stanley  Oaks, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.  Room  4C06, 
Betbesda.  MD  20892.  (301)  496-7042. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

Name  of  SEP:  Genetic  Variation  of  HIV  and 
Related  Lentiviruses. 

Doee.  March  9, 1998. 

Time:  10:30  a.m.  to  Adjournment. 

Pfoce:  Teleconference.  6003  Executive 
Boulevard.  Solar  Building.  Room  4C06, 
Betbesda.  MD  20892.  (301)  496-7042. 

Contact  Person:  Dr.  Stanley  Oalcs, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg.  Room  4G06, 
Betbesda,  MD  20692.  (301)  496-7042. 

Purpote/ Agenda:  To  evaluate  contract 
propoaal. 


These  meetings  will  be  doatfd  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  «vould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  February  3, 1998. 
LaVeme  Y.  Strii^fiald, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3473  Filed  2-10-98: 8:45  am] 
SUMO  OOOE  4i4e-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Institute  of  Neurologlcai 
Diaorders  and  Stroke  DIviaion  of 
Extramural  Actlvitiaa:  Notice  of  Cloaed 
Maatihg 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

ZTote:  February  23,  1998. 

Time:  2:00  p.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9ClO,  Betbesda, 
MD  20892. 

Contact  person:  Dr.  Katharine  Woodbury- 
Harris,  Mr.  Phillip  Wiethom,  Scientific 
Review  Administrators,  NINDS,  National 
Institutes  of  Health.  7550  Wisconsin  Avenue, 
Room  9C10,  Betbesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:'To  review  and  evaluate 
Phase  I  SBIR  Contract  Proposal(s).  This 
notice  is  being  published  less  than  15  days 
prior  to  the  meeting  due  to  the  urgent  need 
to  meet  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

The  meeting  will  be  closed  In  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade, 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  No. 
93.854,  Biological  Basis-Research  in  the 
Neurosciences). 
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Dated:  Febriiary  4, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3475  Filed  2-10-98;  8:45  am] 
BILUNQ  OOOE  414».«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Inatitute  of  Diabetes  and 
Digestive  and  Kidrtey  Diseases;  Notice 
of  Closed  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRB-7(C2B). 

Date:  February  18, 1998. 

Time:  7:30  PM. 

Mace:  Room  6as-25F,  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  Lakshmanan  Sankaran,  Ph.D., 
Review  Branch,  DEA,  NIDDK.  Natcher 
Building,  Room  6as-25F,  Nationai  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600, 
Phone:  (301)  594-7799. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  ZDKl  GRB-7  (ClB). 

Date:  February  19, 1998. 

Time:  3:00  PM. 

Place:  Room  6as-25F,  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  Lakshmanan  Sankaran,  Ph.D., 
Review  Branch,  DEA,  NIDDK,  Natcher 
Building,  Room  6as-25F,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892-6600, 
Phone:  (301)  594-7799. 

Purpose/ Agenda:  To  review  and  evaluate  ' 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 


Dated:  February  4, 1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-3476  Filed  2-10-98:  8:45  am] 
muMta  OOOE  4140-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Irtstituta  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and     ^ 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  Meetings: 

Name  of  SEP:  ZDKl  GRB5  Ml  P. 

Date:  March  8, 1998 

rime;  7:30PM 

Place:  Holiday  Inn,  5  Blossom  Street, 
Boston.  MA  02114. 

Contact:  Francisco  O.  Calvo,  Ph.D.,  Chief, 
Special  Emphasis  Panel,  Review  Branch, 
DEA,  NIDDK,  Natcher  Building.  Room  6as- 
37E,  National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8897. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  ZDKl  GRB  D  M2. 

Date:  April  5-8, 1998. 

Time:  7:30PM 

Place:  Sheraton  Premiere  Hotel  at  Tysons 
Comer,  8661  Leesburg  Pike,  Vienna,  VA 
22181. 

Contact:  Ann  Hagan,  Ph.D.,  Chief,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building. 
Room  6as-37E,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Phone: 
(301)  594-8886. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  i>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  February  5, 1998. 
Laveme  Y.  Stringfield, 
Committee  Management  Officer,  HIH. 
[FR  Doc.  98-3479  Filed  2-10-98:  8:45  am] 

atUJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Insflfutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting  of  the  Board  of 
Scientific  Counselors,  National  Center 
for  Biotechnology  Information, 
National  Library  of  Medicine 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine,  on  April 
6-7, 1998. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
April  6  from  7  p.m.  to  approximately  10 
p.m.,  at  the  Bethesda  Hyatt  Hotel,  and 
on  April  7,  from  8:30  a.m.  to 
approximately  2  p.m.,  in  the  Eighth- 
Floor  Conference  Room  of  the  Lister  Hill 
Center  Building,  National  Library  of 
Medicme,  8600  Rockville  Pike, 
Bethesda,  Maryland,  for  the 
consideration  of  personnel 
qualiBcations  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

The  Executive  Secretary,  Dr.  David  J. 
Lipman,  Director,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  (301)  496-2475,  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated:  February  6. 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  98-3467  Filed  2-10-98;  8:45  am) 
BILUNQ  COOE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 
Name  of  SEP:  Clinical  Sciences. 
Date:  February  25. 1998. 
Time:  7:00  p.m. 
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Place:  The  Geoigelown  Inn.  Washington. 
DC 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Administrator.  6701 
R(x:kledge  Drive.  Room  4218.  Bethesda. 
Maryland  20892.  (301)  43S-1198. 

Same  o/ SEP:  Clinical  Sciences. 

Date:  February  26-27.  1998. 

Time:  8:00  a.m. 

Place:  The  Georgetown  Inn,  Washington, 
DC 

Contact  Person:  Ms.  Josephine  Pelhara, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892.  (301)  43S-17B6. 

Same  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  11.  1998. 

T/me;-8:30a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Garrett  Keefer. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4190.  Betllesda. 
Maryland  20892.  (301)  43S-1152. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  27,  1998. 

Time:  9:00  a.m. 

Place:  Hyatt  Regency.  Bethesda,  MD. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5112.  Bethesda, 
Maryland  20892.  (301)  435-1169 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  9. 1998. 

Time:  10:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5196.  Bethesda, 
Maryland  20892.  (301)  435-1257. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  10.1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn-Georgetown, 
Washington.  DC. 

Contact  Person:  Dr.  Lee  Rosen,  5>cientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5116,  Bethesda.  Maryland  20892,  (301) 
435-1171. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
SS2b(c)(4)  and  S52b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  306.  93  333.  93  337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892. 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  February  4. 1998. 
La  Vera*  Y.  Strii^field. 
Committee  S4anagement  Officer,  NIH. 
tFR  Doc.  98-3474  Filed  2-10-98;  8:45  am) 

MUMO  OOM  414»-«1-«l 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Coimselors  Meeting; 
Review  of  Draft  Technical  Reports  on 
Alternating  Magnetic  Field  Studies  in 
Rodents. 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  March  11. 1998.  in  the 
Conference  Center.  Building  101.  South 
Campus.  National  Institute  of 
Environmental  Health  Sciences 
(NI^S).  Ill  Alexander  Drive.  Research 
Trirfngle  Park,  North  Carolina.  The 
meeting  will  begin  at  9:00  a.m.,  and  is 
open  to  the  public.  The  agenda  topic  is 
the  peer  review  of  draft  Technical 
Reports  of  long-term  toxicology  and 
carcinogenesis  studies  and  shorter-term 
mechanistic  studies  in  rodents  on  50  Hz 
and  60  Hz  magnetic  fields  (EMF)  from 
the  National  Toxicology  Program. 

Background 

The  Department  of  Energy  (DOE)  and 
the  Electric  Power  Research  Institute 
(EPRI)  in  1988  nominated  60  Hertz  (Hz) 
(power  line  frequency)  electric  and 
magnetic  fields  (EMF)  to  the  NIEHS/ 
NTP  for  evaluation  in  NTP  tqjdcology 
and  carcinogenesis  studies.  This 
nomination  was  prompted  by  reports 
suggesting  an  association  between  EMF 
exposure  and  increased  risk  for 
childhood  leukemia  as  well  as  reports 
on  mammary  tiunors  in  rodent  models 
for  experimental  carcinogenesis.  In 
response,  the  NTP  has  conducted  a 
series  of  conventional  rodent  toxicity 
and  cancer  studies.  After  the  NTP 
studies  started,  the  Congress  passed  an 
Energy  Policy  Act  (Section  2118  of  the 
Energy  Policy  Act  of  1992;  42  USC 
13478)  which  provided  for  an 
accelerated  research  program.  Under 
this  act.  additional  studies  were 
conducted  to  explore  the  possibility  that 
magnetic  fields  could  promote  breast 
cancer  in  rats. 

Agenda 

There  will  be  aQ  orientation  to  the 
NTP  study  process  followed  by  peer 
review  of  the  draft  Technical  Report  of 
the  two-year  toxicology  and 
carcinogenesis  studies  of  60  Hz  EMF 
with  four  exposure  intensities  and  sham 
controls  in  both  sexes  of  B6C3F.  mice 
and  F344/N  rats.  The  meeting  will 
conclude  with  peer  review  of  the  draft 
Technical  Report  of  two  13-week  and 
one  26-week  DMBA  initiation/magnetic 


field  promotion  studies.  Copies  of  the 
draft  Re]>orts  may  be  obtained,  as 
available,  from:  Central  Data 
Management.  MD  El-02.  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  (919/541-3419).  FAX  (919/541- 
3687),  email:  CDMdniehs.nih.gov.  The 
Internet  EMF  RAPID  Program  web  site 
is  http://www.niehs.nih.gov/emfrapid/ 
home.hym. 

Public  Comnient 

Persons  wanting  to  make  a  formal 
presentation  must  notify  the  Executive 
Secretary  by  telephone.  FAX.  mail,  or 
email  no  later  than  March  6. 1998.  and, 
if  possible,  provide  a  written  copy  in 
advance  of  the  meeting  so  copies  can  be 
made  and  distributed  to  all 
Subcommittee  members,  ad  hoc  expert 
consultants,  and  staff,  and  made 
available  for  attendees  at  the  meeting. 
Written  statements  should  supplement 
and  may  expand  on  the  oral 
presentation.  Oral  presentations  should 
be  limited  to  no  more  than  five  minutes. 
The  Program  would  welcome  receiving 
toxicology  land  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others  on  electric 
and  magnetic  fields.  Please  contact 
Central  Data  Management  at  the  address 
given  above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709  (telephone 
919/541-3971;  FAX  919/541-0295; 
email  hartOniehs.nih.gov)  will  furnish 
an  agenda,  a  roster  of  Subcommittee 
members  and  expert  consultants,  and  a 
brief  background/overview  on  the  EMF 
studies  program  prior  to  the  meeting. 
Siunmary  minutes  subsequent  to  the 
meeting  will  be  available  upon  request 
to  Central  Data  Management. 

Dated:  February  3. 1998. 
SwnuBl  H.  WilMm, 
Deputy  Director,  National  Toxicology 
Program. 
IFR  Doc  98-3470  Filed  2-10-98:  8:45  am] 

BHJJNO  OOOC  4140-ei-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoelMt  Na  FR  426»-N-63] 

Submiaalon  for  OMB  Raviaw; 
Commant  Raquaat 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
action:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
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has  been  submitted  to  the  C^oe  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  Ae  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  13, 
1998. 


i:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  bam  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFQRMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  IX:  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toU-fiee  niuiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 


8UPPI.EMB«TARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  C^fB  for  review,  as 
required  by  the  Paperworiw  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  ue  following 
infdnnation:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
infcHmation;  (3)  the  OMB  approval 
ntunber  if  applicable;  (4)  the  description 
of  the  need  for  the  information  and  its 
proposed  use;  (5)  the  agency  form 
number,  if  applicable:  (6)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (7)  how  frequently 
information  submissions  will  be 
required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hotirs  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the'OMB  Desk 
Office  for  the  Department. 


Antboritjr:  Section  3507  of  the  Pqierwork 
Reduction  Act  of  1995. 44  U.&C  35.  as 
amended 

Dated:  February  4. 1998 
David  S.  Grisly, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Title  of  Proposal:  Owner/Tenant 
Certification  for  Multifamily  Housing 
Programs 

Office:  Housing 

OMB  Approval  Number:  2502-0204 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  needed  to  determine 
tenant  eligibility,  to  compute  tenant 
annual  rents  for  those  tenants  occupying 
HUD  subsidized  housing  units,  and  to 
collect  information  on  dtizenship/alien 
status  to  effectively  monitor  program 
utilization  and  need. 

Form  Number:  HUD-50059  and  HUD 
50059d/f/g 

Respondents:  Individuals  or 
Households.  Business  or  Other  For- 
Profit.  Not-For-Profit  Institutions,  and 
the  Federal  Govenunent 

Frequency  of  Submission:  Annually 


Reporting  Burden 

Number  of              frequency  of 
respondents                response 

Hoursper 
response 

Burden 
hours 

Anntial  Reporlino 

2.171,256                         1 

.92 

1.997.556 

Total  Estimated  Burden  Hours: 
1.997.556 

Status:  Reinstatement,  without 
changes 

Contact:  Paul  Maxwell,  HUD,  (202) 
708-3944  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316 

Date:  February  4, 1998. 

(FR  DoQ.  98-3360  Filed  2-10-98;  8:45  am] 

■RXMO  OOOC  4210-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WIMIifa  Sarvica 

Maating  of  tha  Klamath  Fiahary 
Managamant  Council 

AQENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Ptu^uant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Coimcil,  established  imder 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C  460SS  et  seq.).  The  Klamath 


Fishery  Management  Coimcil  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objective 
of  this  meeting  is  to  develop  ~~ 

management  options  for  the  1998 
Klamath  fall  chinook  salmon  season,  to 
be  presented  to  the  Pacific  Fisheries 
Management  Coimdl.  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
1:00  p.m.  to  5:00  p.m.  on  Simday, 
MaruiS. 

place:  The  meeting  will  be  held  at  the 
Clarion  Hotel,  401  E.  Millbrae  Ave., 
Millbrae,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

SUPPLBlBNTARY  MFORMATION:  For 
backgroimd  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 


Dated:  Felmiary  5. 1998. 
WilliwB  F.  Shake, 

Regional  Director. 

[FR  Doc.  98-3408  Filed  2-10-98;  8:45  am] 

BlUiNQ  CODE  431»-C6-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZ-O70-0S-7122-00-S6-36.  SRP-«6-021 

Tamporary  Gioaura  of  Salactad  Publie 
Landa 

AQBICY:  Bureau  of  Land  Management. 

Interior. 

action:  Temporary  Closure  of  Selected 

Public  Lands  in  Paz  County,  Arizona, 

during  the  Operation  of  the  1998 

Whiplash  Parker  200  Desert  Race. 

SUMMARY:  The  Lake  Havasu  Field  Office 
annoimces  the  temporary  closure  of 
selected  public  lands  imder  its 
administration  La  Paz  County,  Arizona. 
This  action  is  being  taken  to  help  ensure 
public  safety  and  prevent  unnecessary 
environmental  degradation  during  the 
official  permitted  running  of  the  1988 
Whiplash  Parker  200  Desert  Race. 
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OATH:  Pabniary  20. 1998.  through 
February  22. 1996. 

•UPMJMBfTAllv  mouumom:  Specific 
■  iwmcUum  and  closure  periods  are  as 
foUowfK 

Daai^ated  Course 

1.  The  portico  of  the  course 
comprised  of  BLM  lands,  roads  and 
ways  located  2  miles  either  side  of  Shea 
Road  from  the  eastern  boimdary  of  the 
Colorado  River  Indian  Tribes 
Reservatian  to  the  jimction  with 
Swansea  Road  and  2  miles  either  side  of 
Swanaaa  Road  from  its  junction  with 
Shea  Road  to  the  eastern  bank  of  the 
Central  Aiixana  Project  Canal  is  cloeed 
to  public  use  frtan  9:00  a.m.  Friday. 
February  20, 1998,  to  8:00  p.m.  Sunday, 
February  22. 1998  (Mountain  Standard 
Time). 

2.  Vehicles  are  prohibited  from  the 
Gibraltar  Mountain  (AZ-070-12) 
Wilderness  Area  and  the  Cactus  Plain 
(AZ^70-12A/B)  Wilderness  Study 
Area(WSA). 

3.  The  entire  area  encompassed  by  the 
designated  course  and  all  area  within  1 
mile  outside  the  designated  course  are 
cloeed  to  all  vehicles  except  authorized 
and  emergency  vehicles. 

4.  Vehicle  parking  or  stopping  along 
Shea  Road,  and  Swansea  Road  is 
prohibited  except  for  designated 
spectator  areas.  Emergency  parking  for 
tuief  periods  of  time  is  permitted. 

5.  Spectator  viewing  (public  land)  is  ■ 
limited  to  the  designated  spectator  areas 
located  South  and  North  of  Shea  Road 
as  signed  app.  7  miles  east  of  Parker. 
Arizona. 

6.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure. 

Unless  otherwise  authorized,  no 
person  shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course,  including  all  portions  of 
Osborne  Wash. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator 
areas. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Be  in  possession  of  any  alcoholic 
beverage  unless  that  person  has  reached 
the  tgfi  of  21  years. 

f.  Firearms  must  be  unloaded  and 
cased,  and  are  not  be  used  during  the 
closure. 

0.  Fireworks  are  prohibited. 
n.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 


i.  Operate  any  vehicle,  including  an 
oR'-highway  vehicle  (OHV).  which  is  not 


legally  registered  for  street  and  highway 
operation,  indudiag  opantioa  of  such  a 
vehicle  in  Spfctor  viewing  areas,  along 
the  race  couiae.  and  in  designated  pit 
areas. 

j.  Park  any  vehicle  in  violation  of 
pcwted  rMtiictions.  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  pwson. 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  the  owner's  eiqMnse. 

k.  Take  any  vehicle  through,  around 
or  beyond  a  restrictive  sign, 
recognizable  barricade,  fence  or  traffic 
control  barrier. 

1.  Fail  to  keep  their  site  fne  or  trash 
and  litter  during  the  period  of 
occupancy  or  feil  to  remove  all  personal 
equipment,  trash,  and  litter  upon 
departiire. 

m.  Violate  quite  hours  by  causing  an 
imreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10  p.m.  and  6  a.m.  Mountain 
Standard  Time. 

n.  Allow  any  per  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 
Sings  aod  maps  directing  the  pubUc  to 
the  designated  spectator  araes  will  be 
provided  by  the  Bureau  of  Land 
Management  and/or  the  event  sponsor. 
The  above  restrictions  do  not  apply  to 
emergency  vehicles  owned  by  the 
United  States,  the  State  of  Arizona  or  to 
LA  Paz  County.  Vehicles  under  permit 
for  operation  by  event  participants  must 
follow  the  race  permit  stipulations. 
Operators  of  permitted  vehicles  shall 
maintain  a  maximum  speed  limit  of  35 
mph  on  all  Paz  County  and  BLM  roads 
and  ways.  Authority  for  closure  of 
public  lands  is  found  in  43  CFR  8340. 
Subpart  8341:  43  CFR  8360.  Subpart 
8364.1,  and  43  CFR  8372.  Persons  who 
violate  this  closure  order  are  subject  to 
arrest  and,  upon  conviction,  may  be 
fined  not  more  than  $100,000  and/or 
imprisoned  for  not  more  than  12 
months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Pittman,  District  Law 
Enforcement  Ranger,  or  Myron  McCoy, 
Outdoor  Recreation  Planner,  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  Qty.  Arizona 
86406,  (520)  505-1200. 

Dated:  February  5. 19M. 
Jaime  T.  Prorencio. 
Field  Manager. 

(PR  Doc.  98-3407  Filed  2-10-98: 8:45  am] 
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DEPARTMBffT  OF  VITEMOn 
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leoDco  Of  AWNBomyi  vofTVODon 

AQ0ICY:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Notice  of  Availability: 
Correction. 

summary:  The  Bureau  of  Land 
Management.  Cedar  City  District,  Utah 
publidied  in  the  January  27, 1996  issue 
of  the  Federal  R^|istar  a  Notice  of 
Availability  for  an  Environmental 
Analysis/Finding  of  No  Significant 
hnpact  (FCMSI)  of  the  Proposed 
Amendments  to  the  Cedar/Beaver/ 
Garfield/ Antimony  and  the  Paria. 
Vermillion,  and  Zion  Management 
Framework  Plans.  The  notice  contained 
an  incorrect  date  for  when  protests  must 
be  received. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Verlin  Smith.  Area  Manager,  Kanab 
Resource  Area,  at  318  North  First  East, 
Kanab.  Utah  84741.  (801)  644-2672. 
Copies  of  the  proposed  Plan 
Amendments  are  available  for  review  at 
the  Kanab  Resource  Area. 

ConrectioB 

In  the  Federal  Register  issue  of 
January  27. 1998  (Volume  63.  Number 
17).  FR  Doc.  98-1635,  on  page  3911.  in 
the  third  column,  under  the  "Dates" 
caption,  correct  the  second  sentence  to 
read: 

DATES:  Protests  must  be  received  on  or 
before  February  27, 1998. 

Dated:  February  5, 1998. 
G.  Wiiliam  Lamb, 
State  Director.  Utah. 

(FR  Doc.  98-3414  Filed  2-10-98;  8:45  am) 
aa^jNQOooc  43i»-oo-» 

DEPARTMENT  OF  THE  INTERK>R 

Buraau  of  Land  Managomont 
[Ny-4M6-1610-0(q 

Araas  of  Critical  Environmantal 
Concam  CACEC)  Plan  Amandmant  to 
tha  Tonopah  Raaouroa  Managamant 
Plan  and  Record  of  DacMon 

AOENCY;  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent. 

summary:  The  Tonopah  Field  Station 
announces  its  intent  to  prepare  an 
amendment  to  the  Tonopah  Resource 
Management  Plan  (RMP)  to  address 
Areas  of  Critical  Environmental  Concern 
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(ACECs).  Preparation  of  this  amendment 
was  made  necessary  by  a  protest 
resolution  to  the  Proposed  Tonopah 
RMP  of  October  1994.  The  Tonopah 
RMP,  as  approved  and  signed  on 
October  2, 1997,  contiiins  no  provision 
for  the  designation  of  ACECs. 
Development  of  the  ACEC  Plan 
Amendment  is  expected  to  extend  into 
mid-year  1999. 

The  Tonopah  Field  Station  also 
solicits  additional  nominations  for  areas 
to  be  considered  as  potential  ACECs. 
Forty-three  sites  are  on  the  current 
nomination  hst.  Site  names  and 
guidelines  for  nominating  additional 
sites  are  given  in  the  section  on 
Supplementary  Information  below. 
DATES:  All  written  comments  on  the 
ACEC  process  and  new  nominations  for 
ACEC  consideration  must  be 
postmarked  on  or  before  April  13, 1998, 
or  hand-delivered  to  the  Tonopah  Field 
Station  within  the  same  time  period. 
ADDRESSES:  Written  comments  and 
ACEC  nominations  should  be  addressed 
to:  Earl  R.  Verbeek,  Bureau  of  Land 
Management,  P.O.  Box  911,  Tonopah, 
NV  89049. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
R.  Verbeek  (Planning  and 
Environmental  Coordinator)  or  Ron 
Huntsinger  (Field  Station  Manager)  at 
the  above  address,  or  telephone  (702) 
482-7800. 

SUPPLEMENTARY  INFORMATION:  Those 
areas  already  nominated  as  ACECs.  their 
approximate  acreages,  and  a  brief 
statement  of  the  reason(s)  for 
nomination  are  listed  below  in 
alphabetical  order. 

(1)  Amargosa-Oasis:  Thirteen  separate 
areas  totaling  approximately  490  acres 
near  Beatty,  Nevada.  Rare  animals  and 
plants. 

(2)  Big  Moly:  9,600  acres.  Scenic 
overlook. 

(3)  Big  Springs  Valley  Lava  Field: 
14.700  acres.  Included  in  Lunar  Crater 
area. 

(4)  Brickyard  Canyon:  320  acres. 
Cultural  and  geological  featiues. 

(5)  Cane  Man  Hill  Petroglyph  District: 
680  acres.  Petroglyph  sites. 

(6)  Crescent  Sana  Dunes:  3.000  acres. 
Uncommon  invertebrates. 

(7)  Crystal  Spring:  10  acres.  Included 
in  Amargosa-Oasis  area. 

(8)  Emigrant  Canyon:  9,300  acres. 
Scenic  and  geological  values. 

(9)  Fish  Lake:  20  acres.  Uncommon 
fish  species. 

(lOj  Gilbert  Historical  Site:  100  acres. 
Historical  values. 

(11)  Goldfield  Joshua  Tree  Forest: 
9.900  acres.  Northernmost  extremity  of 
Joshua  trees  in  Nevada. 

(12)  Gold  Point  Historical  Site:  150 
acres.  Historical  values. 


(13)  Hot  Creek  Valley:  5,000  acres. 
Threatened  fish  species;  uncommon 
plant. 

(14)  Jumbled  Rock  Petroglyphs:  10 
acres.  Great  Basin  petroglyphs. 

(15)  Kavrich  Range:  40,000  acres. 
Uncommon  plant  species.  ■ 

(16)  Little  Fish  Lake  Valley:  40  acres. 
Uncommon  fish  species. 

(17)  Lockes  Pond:  400  acres.  Included 
in  Railroad  Valley  Wildlife  Management 
Area. 

(18)  Lone  Moimtain:  14,400  acres. 
Rare  and  endemic  plant  species. 

(19)  Lunar  Crater:  39,680  acres 
northeast  of  Warm  Springs.  Includes 
Black  Rock  lava  flow.  Recent  volcanic 
flows  and  cinder  cones. 

(20)  Monocline  Crater:  4,800  acres. 
Tilted  cinder  cone  on  monocline. 

(21)  Moores  Station  Petroglyphs:  40 
acres.  Great  Basin  petroglyphs. 

(22)  Mount  Jackson:  900  acres.  Great 
Basin  plant  communities  in  excellent 
condition. 

(23)  Oasis  Valley:  40  acres.  Included 
in  Amargosa-Oasis  area. 

(24)  Oatmeal  Spring:  20  acres.  Eroded 
badlands. 

(25)  Pinyon-Joshua  Transition  Natural 
Area:  550  acres.  Area  showing  transition 
from  Joshua  tree  forest  to  pinyon  forest. 

(26)  Raifroad  Valley  Wildlife 
Management  Area:  15,470  acres. 
Threatened  and  endangered  species. 

(27)  Rhyolite:  425  acres.  Historical 
ghost  town. 

(28)  Rhyolite  Ridge:  160  acres. 
Uncommon  plant. 

(29)  Sarcobatus  Flats:  30,000  acres. 
Large  playa. 

(30)  Sheep  Mountain  Wash:  600  acres. 
Scenic  values. 

(31)  Silver  Bow  Historical  Site:  40 
acres.  Historical  values. 

(32)  Sobenip  Gulch  Petroglyphs:  20 
acres.  Great  Basin  petroglyphs. 

(33)  Stone  Cabin  Valley:  400,000 
acres.  Wild  horses. 

(34)  Stonewall  Mountain:  960  acres. 
Uncommon  plants;  riparian  plant 
commimities. 

(35)  Stormy-Abel  Prehistoric  District: 
12,320  acres.  Prehistoric  sites. 

(36)  The  Sump:  1,600  acres.  Badlands 
area  with  scenic,  paleontological,  and 
geological  values. 

(37)  Timber  Mountain  Caldera:  7,040 
acres.  Large  volcanic  feature. 

(38)  Tonopah  Gem  Fields:  80  acres. 
Geological  values. 

(39)  Trap  Springs-Gravel  Bar 
Prehistoric  District:  8.480  acres. 
Prehistoric  sites. 

(40)  Tybo-Mclntyre  Charcoal  Kihis: 
Four  sites  totaling  80  acres.  Historic 
charcoal  kilns. 

(41)  Weepah  Historical  Site:  100 
acres.  Historical  values. 


(42)  White  Rock  Canyon:  40  acres. 
Scenic  values. 

(43)  Yellow  Hills:  4.000  acres.  Scenic 
values. 

ACEC  designations  highlight  areas 
where  special  management  attention  is 
needed  to  protect,  and  prevent 
irreparable  damage  to,  important 
historic,  cultural,  or  scenic  values;  fish 
or  wildlife  resources;  or  other  natural 
systems  or  processes.  ACECs  may  also 
be  designated  to  protect  human  Ufe  and 
safety  from  natural  hazards.  The  ACEC 
designation  indicates  to  the  public  that 
the  BLM  recognizes  that  an  area  has 
significant  values  and  has  established 
special  management  measures  to  protect 
those  values. 

To  be  considered  a  potential  ACEC  an 
area  must  meet  criteria  of  both  relevance 
and  importance.  These  criteria  are 
described  in  BLM  Manual  1613,  Areas 
of  Critical  Environmental  Concern, 
section  1613.1.11,  and  are  summarized 
below. 

Relevance.  An  area  meets  the 
relevance  criteria  if  it  contains  one  or 
more  of  the  following: 

1.  A  significant  historic,  cultural,  or 
scenic  value. 

2.  A  fish  or  wildlife  resource. 

3.  A  natural  process  or  system 
(including  but  not  limited  to  areas 
supporting  rare,  endemic,  relic,  or 
endangered  plant  species,  or  rare 
geological  features) 

4.  Natural  hazards  (areas  of  avalanche, 
unstable  soils,  rockfall,  etc.) 

Importance.  An  area  meets  the 
importance  criteria  if  it  is  characterized 
by  one  or  more  of  the  following: 

1.  Has  more  than  locally  significant 
qualities. 

2.  Has  qualities  or  circumstances  that 
make  it  fragile,  sensitive,  irreplaceable, 
rare,  imique,  etc. 

3.  Has  been  recognized  as  warranting 
protection  to  satisfy  national  priority 
concerns  or  to  carry  out  the  mandates  of 
the  Federal  Land  Policy  and 
Management  Act. 

4.  Has  qualities  which  warrant 
concern  about  safety  and  public  welfare. 

5.  Poses  a  significant  threat  to  human 
life  and  safety,  or  to  property. 

Nominations  for  additional  ACECs 
submitted  by  the  public  should  be 
accompanied  by  descriptive  materials, 
maps  lowing  the  location  and  outline 
of  the  nominated  area,  and  a  disciission 
of  evidence  supporting  the  relevance 
and  importance  of  the  resources  or 
hazards  in  the  area.  For  those  ai^as 
already  nominated  as  ACECs,  the  pubhc 
is  encouraged  to  comment  on  the 
relevance  and  importance  of  those  areas 
and  to  recommend  appropriate 
management  strategies  for  protecting 
their  values.  Additional  information  on 
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areas  previously  nominated  is  available 
from  the  Tonopah  Field  Station  through 
the  contacts  listed  above. 

All  ACEC  nominations  and  comments 
on  the  ACEC  Plan  Amendment  process, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  environmental  assessment 
document  that  will  address  the  impacts 
of  designating  selected  ACECs. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  January  30. 1998. 


Dated:  February  4. 1998. 
SdlyWiMly. 
Associate  State  Director. 
(PR  Doc  98-3412  Filed  2-10-«8: 8:45  am] 


Tonopah  Field  Station  Manager. 
(PR  Doc.  98-3361  Filed  2-10-48:  8:45  am) 
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DEPARTMENT  OF  THE  MTERIOR 
Bucaau  of  Land  Managamant 

[AIC-»1»-0777-7<q 

Nottca  of  Alaaka  Raaourca  Adviaory 
Council  I 


r:  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Tuesday,  March  3, 1998,  from 
9  a.m.  imtil  4:30  p.m.  and  Wednesday, 
March  4, 1998,  frtun  8:30  a.m.  until  4 
p.m.  The  council  will  review  BLM  land 
management  issues  and  take  public 
comment  on  those  issues.  The  meeting 
will  be  held  at  the  BLM  Northern 
District  Office,  1150  University  Avenue. 
Fairbanks.  AK. 

Public  conunents  will  be  taken  frtim 
2-3  p.m.  Tuesday.  March  3.  Written 
ccHnments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 

ODOmn,  Inquiries  about  the  meeting 

should  be  sent  to  External  AKairs, 

Bureau  of  Land  Management.  222  W. 

7th  Avenue,  f  13,  AvyT|opor>E,  AK 

99513-7599. 

FOM  FIOTTHDI  mmmMWH  CONTACT: 

Teresa  McPherson.  (907)  271-5555. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

(UT-04O-0e-1430-00;  imj-751541 

Notioa  of  RaaNy  Action;  Racraatlon 
and  Public  Purpoaa  Convayanoa 

summary:  The  following  described 

Eublic  land  in  Garfield  County,  Utah 
as  been  examined  and  foimd  suitable 
for  lease  or  conveyance  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act  (43  U.S.C  869  et 
seq.).  The  land  to  be  leased  or  conveyed 
and  the.  proposed  patentee  is: 

Patentee:  Boulder  Town.  Utah 

Location:  Salt  Lake  Meridian.  Utah  T. 
33S..  R.4E..  sec  25  k  26,  Tract  37. 
containing  7.5  acres. 

This  land  is  hereby  segregated  &t>m 
all  forms  of  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws. 

The  town  of  Boulder,  Utah  proposes 
to  use  this  land  to  construct  a 
community  recreation  and  visitor 
center.  The  land  is  not  needed  for 
Federal  purposes.  Conveyance  or  lease 
is  consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  patent  when  issued  wnll  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  same. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 1890,  26  SUt.  391;  43  U.S.C. 
945). 

3.  The  conveyance  will  be  subject  to 
all  valid  rights  and  reservations  of 
record. 

4.  The  town  of  Boulder  assumes  all 
liability  lor  and  shall  defiand, 
indemnify,  and  save  harmless  the 
United  States  and  its  officen.  agents, 
representatives,  and  employees 
(hereinafter  referred  to  as  the  United 
States),  from  all  claims,  loss,  damage, 
actions,  catises  of  action,  expense,  and 
liability  resulting  from,  brought  for.  or 
on  account  of.  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of.  occurring,  or  the  release 
of  hazardous  substances  from  the  above 


listed  land,  regardless  of  whether  such 
claims  shall  be  attributable  to:  (1)  the 
concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
negligence  of  the  United  States. 

5.  Title  may  revert  to  the  United 
States  upon  a  finding,  after  notice  and 
opportimity  for  a  hearing,  that  the 
patentee  has  not  substantially 
developed  the  lands  in  accordance  with 
the  approved  plan  of  development  on  or 
before  the  date  five  yean  after  the  date 
of conveyance. 

DATES:  Interested  persmis  may  submit 
comments  regarding  the  proposed  lease 
or  conveyance  of  tlw  land  to  the  Area 
Manager,  Escalante  Resource  Area 
Office,  P.  O.  Box  225,  Escalante,  Utah 
84726.  Comments  will  be  accepted  imtil 
March  30, 1998.  Any  Adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  adverse 
comments,  this  notice  will  become  the 
final  determination  of  the  Department  of 
the  Interior  on  April  13, 1998. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Escalante  Resource  Area  office  by 
contacting  Darrell  "Butch"  Olsen.  P.  O. 
Box  225.  Escalante.  Utah  84726,  or 
telephone  (801)  826-4291. 

Dated:  January  16, 1998. 
Gregg  QuiitwuHn, 
Area  Manager. 

(FR  Doc.  98-3383  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managamant  Sarvica 

Agency  Information  Collaclion ' 
ActtvWaa:  Propoaad  Cdlactlon: 
Comment  Raquaat 

AOBICY:  Minerals  Management  Service 

(MMS).  hiterior. 

ACnON:  Notice  of  extension  of  a 

currently  approved  information 

collection. 


f:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  f^S  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currentiy 
approved  collection  of  information 
discussed  below.  The  Paperwork 
Reducticm  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 


Office  of  Management  and  Budget 

(OMB)  control  niunber. 

DATE:  Submit  written  comments  by 

April  13. 1998. 

ADDRESS:  Direct  all  written  comments  to 

the  Rules  Processing  Team.  Minerals 

Management  Service,  Mail  Stop  4024. 

381  Elden  Street.  Hemdon.  Virginia 

20170-4817. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 

Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  this  collection  of  information. 
SUPPLBMBirARY  arORMATWH: 

Title:  Form  MMS^127.  Request  for 
Maximum  Efficient  Rate  (MER). 

(MfB  Control  Number:  1010-0018. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331  et 
seq.).  as  amended,  requires  the  Secretary 
of  the  Interior  to  preserve,  protect,  and 
develop  oil  and  gas  resources  in  the 
OCS;  make  such  resources  available  to 
meet  the  Nation's  energy  needs  as 
rapidly  as  possible;  balance  orderly 
energy  resource  development  with 
protection  of  the  human,  marine,  and 
coastal  environment;  ensure  the  public 
a  fair  and  equitable  return  on  the 
resources  of&hore;  and  preserve  and 
maintain  free  enterprise  competition.  To 
carry  out  these  responsibilities,  MMS 
has  issued  regulations  at  30  CFR  Part 
250.  Subpart  K,  Oil  and  Gas  Production 
Rates,  requires  respondents  to  complete 
Form  MMS-127  to  submit  reservoir  data 
on  production. 

Tbe  MMS  uses  the  information 
collected  by  Form  MMS-127  to  analyze 
and  evaluate  reservoir  characteristics 
and  parameters  and  to  classify  the 
reservoir  as  sensitive.  The  MMS  also 
uses  the  information  for  reservoir 
development  studies,  well  production 
reviews,  production  allocation  checks, 
and  reserves  calculations  for  bonding 
and  leasing  activities.  The  MMS  will 
protect  proprietary  information 
submitted  on  Form  MMS-127  imder  30 
CFR  250.18.  data  and  information  to  be 
made  available  to  the  public.  No  items 
of  a  sensitive  nature  are  collected.  The 
requirement  to  respond  is  mandatory. 

Estimated  Number  and  Description  of 
Respondents:  There  are  approximately 
130  Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Frequency:  Annual  or  on  occasion. 

Estimated  Annual  Reporting  and 
Recordkeeping  Hour  Burden:  There  are 
910  burden  hours  ourently  approved 
for  this  collection.  The  reporting  burden 
is  estimated  to  average  1  hour  per 
response,  including  the  time  for 
reviewing  the  instruction^,  gathering 
and  maintaining  the  data,  and 
completing  and  reviewing  the  form. 


Comments:  The  MMS  will  summarize 
written  responses  to  this  notice  and 
address  them  in  its  submission  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  We  will  address 
any  comments  we  receive  in  our 
submission  to  OMB.  In  calculating  the 
biuden.  MMS  may  have  assumed  that 
respondents  perform  some  of  the 
requirements  and  maintain  records  in 
the  normal  course  Of  their  activities.  The 
MMS  considers  these  to  be  usual  and 
customary.  Commenters  are  invited  to 
provide  information  if  they  disagree 
with  this  assumption,  and  they  should 
tell  us  what  the  burden  hours  and  costs 
imposed  by  this  collection  of 
informaticm  are. 

(1)  The  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  estimates  of  the  burden 
houra  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technolo^? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  aimual 
reporting  and  recordkeeping  cost 
burden  for  the  collection  of  this 
information.  The  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components:  (a)  Total  capital  and 
startup  cost  component;  and  (b)  aimual 
operation,  maintenance,  and  purchase 
of  services  component.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1, 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 


the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

AfiVfS  Information  Collection 
Clearance  Officer:  )o  Ann  Lauterbach, 
(202)208-7744. 

Dated  lanuary  29, 1998. 
EJ.  Panenberger. 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  98-2769  Filed  2-10-98;  8:45  am) 
BILUNQ  CODE  431*-MR^ 

DEPARTMENT  OF  THE  INTERIOR 

NATIONAL  PARK  SERVICE 

Qoidan  Gate  National  Racraatlon  Ar»a 
and  Point  Rayas  National  Seashore 
Adviaory  Commission;  Notice  of 
Meeting  Changaa 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  following  meeting  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission  will  be  changed 
from  the  previously  aimounoed  date  and 
place  to  hear  presentations  on  issues 
related  to  management  of  the  Golden 
Gate  National  Recreation  Area  and  Point 
Reyes  National  Seashore.  A  meeting 
change  of  the  Advisory  Commission  is 
noticed  as  follows: 

The  meeting  previously  scheduled  for 
Wednesday,  February  11, 1998  at  San 
Mateo,  California  is  canceled,  and 
instead  a  meeting  is  scheduled  for 
Thursday,  February  12  at  7:30  p.m.  at 
the  Pacifica  City  Council  Chambers, 
Pacifica  City  Hall,  170  Santa  Maria 
Avenue,  Pacifica,  California. 

Specific  final  agendas  for  Advisory 
Commission  meetings  are  made 
available  to  the  public  at  least  15  days 
prior  to  each  meeting  and  can  be 
received  by  contacting  the  Office  of  the 
Staff  Assistant,  Golden  Gate  National 
Recreation  Area.  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  by  calUng  (415)  561-4633. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  OfBce  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco.  California  94123. 


/- 
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Datad:  January  30. 1998. 
Briu074«iU. 
General  Superintendent. 
|FR  Doc  9S-33S3  Filed  2-10-98: 8:45  am) 
MJJNOOOM  491*-I»# 


MTERIUmONAL  TRADE 

PnvMtigatlon  332-390] 

Advice  Concern  inQ  the  Propoeed 
Expanekm  of  tt>e  infonnation 
Technology  Agreement 

AQBICV:  United  States  International 
Trade  Commission. 

ACnON:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

ffFECnVE  OATE:  February  3, 1998. 
SUMMARY:  Following  receipt  of  a  request 
on  January  16, 1998.  from  the  Office  of 
the  U.S.  Trade  Representative  (USTR), 
the  Commission  instituted  ihvestigation 
No.  332-390,  Advice  Concerning  the 
Proposed  Expansion  of  the  Information 
Technology  Agreement,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)). 

FOR  FURTHER  MFORMATHSN  CONTACT: 
Industry-specific  information  may  b^ 
obtained  from  Sylvia  McOonough''(2u2- 
205-3393)  or  Danielle  Kriz  (202-206- 
3442),  Office  of  Industries,  U.S. 
International  Trade  Commission, 
Washington.  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation 
contact  Mr.  William  Gearhart  of  the 
Office  of  the  General  Counsel  (202-205- 
3091).  The  media  should  contact 
Margaret  OXaughlin,  Office  of  External 
Relations  (202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

Background  ■> 

The  USTR's  letter  requesting  the 
investigation  was  received  on  January 
16.  1998.  The  study,  to  be  delivered  in 
two  phases,  concerns  the  proposed 
modification  of  duties  on  certain 
information  technology  (IT)  products 
which  were  listed  in  an  attachment  (see 


Annex  below)  to  the  USTR's  letter.  In 
the  first  phase  of  its  report,  the 
Commission  will,  as  requested  by  the 
USTR,  provide  detailed  descriptions  of 
the  products  on  the  list,  the  uses  of 
these  products  relative  to  IT  industries 
and  consumers  as  well  as  to  non-IT 
industries  and  consumers,  and  the 
major  producing  countries,  U.S.  export 
markets,  and  sources  of  U.S.  imports.  In 
reviewing  the  products,  the  Commission 
will  identify  those  products  that  are 
viewed  as  import  sensitive  by  U.S. 
industry  at  other  sources  as  well  as  any 
similar  products  that  could  reasonably 
be  expected  to  be  included  in  the 
product  groupings  but  are  not.  The 
Commission  expects  to  provide  this 
information  and  advice  to  USTR  by 
March  27. 1998.  In  the  second  phase  of 
its  report,  the  Commission  will,  as 
requested  by  the  USTR,  to  the  extent 
possible,  analyze  briefly  current  tariff 
and  nontariff  trade  barriers,  if  any; 
patterns  of  U.S.  imports  and  U.S. 
exports;  and  increased  op{>ortunities 
resulting  from  proposed  tariff 
modifications.  The  Commission  expects 
to  provide  this  information  and  advice 
not  later  than  May  1, 1998. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  ihvestigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street.  SW.  Washington. 
DC,  beginning  at  9:30  a.m.  on  March  19, 
1998.  All  persons  will  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  March  9, 1998.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  13, 1998;  the  deadHne 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  March  24, 1998. 
In  the  event  that,  as  of  the  close  of 
business  on  March  9, 1998,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 


participant  may  call  the  Secretary  of  the 
Commission  (202-205-1816)  after 
March  10. 1998  to  determine  whether 
the  hearing-will  be  held. 

Written  Submiflsians 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (an  original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report. 
Commercial  or  financial  information 
that  a  submitter  desires  the  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  mari^ed  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  section  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  201.6).  Persons 
submitting  confidential  business 
information  should  be  aware  that  the 
Commission  may  make  such 
information  available  to  USTR.  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  rep>ort  should  be 
submitted  to  the  Commission  at  the 
earUest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  March  24, 1998.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street.  SW. 
Washington.  DC  20436.  Persons  with 
mobiUty  impairments  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov  or  ftp://itp:usitc.gov). 

By  order  of  the  Commission. 

Issued:  February  4. 1998. 
DoDaaR.  Koehake, 
Secretary. 
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Annex:  USTR's  Ust  of  Potential  Products  for  the  ITA-II  Process 


Product 


Mawrals  used  by  ttte  cepecitor  and  resistor  ndusthes.  ndudbtg  tNJt  not  hmitad  to: 

Po«vdar»— Tantakm _ „ _ 

ClMrnicals  used  t>y  the  medtoal  imaging  tectmoiogy  industry,  indudmg  tMi  ncA  limited  to: 

X-ray  photographic  flat  plates  and  Mm  in  ttw  flat,  sensitized,  unexposed  or  of  any  material  other  than 

paper,  papeiboard  or  texties. 
X-ray  photographic  film  in  roKs,  sensitized,  unexposed  or  of  any  material  ottter  than  paper,  paper- 
board  or  textiles. 
,   Photographic  paper,  papartMard  aixl  textites;  sensitized  unexposed 


Indicative  HS  heading 


261S90X 
370110 
370210 
3703 


Product 


Chem  preparations  for  photographic  uses  (other  than  varnishes,  glues,  adhesives  and  similar  prepara- 
tions. 
Ctiemicals  used  by  the  capacitor  and  resistor  industries,  including  not  limited  to: 

Silcone  oil „...: 

Other  Iron  oxides  and  hydroxides .„.. ^ !.!.""!!!! 

Powers — ^Tantalum ; .,.„ 1™"! 

Ceramic  powder "' 

Dielectric  Conductors-Silver  Compounds _ „ !!!!!!""!"!."!!."! 

Powders-Tantalum  „ 

Ammonium  adipate  

Color  paste  (TOSCA  required)  .- . . !.!..!!!!."!Z!! 

Harderwr  _ 

Black  martdrig  ink,  inckiding  printing  ink  (TOSCA  required)  and  other  marking  ink „..."""".".. 

Softener  detergent  (TOSCA  required)  

Casein  glue  „ „... 

SoWer  plaste  (TOSCA  required) 

Flux „ 

Thinner  (TOSCA  required) „„™"!™™! 

BYK  chemK  A501  Degresor  (TOSCA  required) ™""Z"! 

Chemicals  used  t>y  the  semkxxKluctor  and/or  printed  circuit  board  industries: 

Arsank;  „ 

Pt>osporous  oxychkyide ; . 

HexamethyWislazane/Telraelhyfcjrthosilkate . Z~"i 

How  Plugging  arid  Legend  Inks „ ^. 

Photomasks  (Blank)  and  photomasks  

SoWerMask  ; 

Conformal  Coatirtgs  ^ 

Dry  film  photoresist  „ 

Photomasks _ „ 

Ljquki  photoresist;  devetoper „**.. 

SokJer  Paste „ 

SoMer  Paste  Flux !..J"!.. 

Other  chemKal  products  used  in  the  productkxi  of  informatkxi  technotogy  products: 

Motkm  pKture  film,  exposed  and  devetoped,  whether  or  not  incorporating  sound  track  or  consisting 
only  of  sound  track  of  a  wkJth  of  35  mm  or  more. 
PtastKS  and  rubt>er  articles  used  by  the  capacitor  and  resistor  industries,  including  but  not  limited  to: 

Epoxide  resin  (TOSCA  required) 

PCV  rolls 

PCV  tubes „ „ _ 

Tape : .. 

Adhesive  tape  . 

Non-Metallized  Polypropylene  Film  „ 

NorvMetaHized  Polycartx>nate  FHm „ 

Non-Metallized  Polyethylene  Naphthalate/Terephthalate „ 

Of  ottier  polyesters  (irwiuding  metallized  Tefton  of  other  polyester) „_ 

Non-Metallized  Film  „ 

Non-metallized  tefkm  „ -. 

Tubing  (pet) » 

Polyester  or  polycaronate  foil  ! 

PVC  bottles  

PlastK  balls  (red  or  yeUow) ,. 

Plastic  cans „ 

Packing  material 

Plastk:  productkMi  rolls , 

Gaskets,  Including  rubber  O-rings/pads ,„ , 

Vent  plugs,  rubber  rollers „ r_ ..„ 

PtastKs  and  rubt>er  artkHes  used  by  the  semtoonductor  anchor  printed  circuit  board  industries: 

MokJ  Compounds  for  Semksonductors  EncapsulatkxVEpoxkle  Resins 

EpoxyCoveriay „ «^..„. „ 

B-Stage  or  BorxJing  Plys  ....,._ _ 

Unreinforced  Laminates . 

SemkXMftductor  Shipping  Tubes.  Packing  Foam,  and  Tape  and  Reel  Strip  Packs 

Plastk:  and  rubber  artxies  used  t>y  informatton  firms: 

Metallized  Films  _ __ _..'. 

Carrying  Trays  for  IC+s 

Paper  products  used  by  the  capacitor  and  resistor  industries,  including  but  not  limited  to: 

Condenser  paper;  unbleached,  weighing  over  15gm/m2  but  not  over  30gm/m2  _". 

Other  condenser  paper;  unbleached,  weighing  under  15gm/m2  but  not  over  30gm/m2 

Other  condeiYser  paper _. 

Wrapping  paper , „ „ 


Indnative  HS  heading 


3707X 


271  Ox 

2821100050 

282590X 

28419050X 

2843X 

28499050X 

291712X 

320649X 

3211X 

321 5x 

340290X 

35019020 

381010X 

381010X 

3814X 

3623X 

280480 

2827X 

2931 00901 Ox 

32159050X 

37019930X 

370295X 

370295X 

370295X 

370590X 

370790X 

381010X 

3810X 

370610 


390730 

39211250X 

391732X 

391910X 

391 9x 

392020X 

392061X 

392062 

392069 

392099X 

392099X 

3920X 

3921904090X 

3923300090X 

3923X 

392390X 

392390X 

39269098X 

401693X 

401699X 

39073X 

3908X   ~ 

39199050X 

392190X 

39219050X 

392390- 

39209920X 
39231  Ox 

48043110 
48043120 
48043920 
4804490X 
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Product 


Indicattve  HS  heading 


Condenser  paper  weighing  150  gm/m2  or  less 

Folding  canons,  boxes  and  cases,  of  noncorrugated  paper  or  papeft>oard,  other 

Garner  tape-paper/pressure  sensitive _„..„..... „ » 

earner  tape,  other  (not  pressure  sensitive)  

Aluminum  Foil/Plain  Silver  <0.01  mm 

Norvmetallized  paper/other 

Metallized  paper 

Glass  materials  used  by  the  samiooriductor  amVor  printed  circuit  tXMVd  industry  indudirtg  but  not  limited 
to: 

Rod  of  Fused  Quartz  or  Other  Silica  _ 

Tube  of  Fused  Quartz  or  Other  Silica  „ „ 

Synthetic  Quartz  Substrate/Glass  substrates  used  in  ttie  production  of  pholomasKs  

LensSlank,  Silicon  Dioxide 

Other  optical  Elements,  silcon  dioxide „ 

Mass  Lamination  Panels 

Glassware  of  Fused  Quartz „ 

Raw  Glass  Substrates  _ 

Glass  materials  used  by  the  capacitor  and  resistor  industhes,  indudirtg  but  not  limited  to: 

Parts  for  Cones,  glass  envelope 

Metals  or  articles  of  metals  used  by  the  capacitor  and  resistor  industries,  irKiuding  but  not  Umited  to: 

Gold  Bonding  Wire 

Solver  


Silver  wire 

Sputtering  targets 

Pins  

Other  bolt  and  screws 

Other  articles  of  iron  or  steel — ottier  

Copper  wwe „ 

Copper  plates 

Round  brass 

Aluminum  wire  (tab)  

Etctied  capacitor  foil 

Aluminum  rivets,  inserts,  washers,  screws 

Other  aljminum  articles,  nspf  

Lead  Wire 

Tin  ¥«re „ „........„„ 

Powders  tantalum  

Tantalum  wire „. 

Steel  cuners  

Screw  wrenches 

Dfi*  bits  

Centeriiig  arm  set  „ „ 

Knives 

Clamps,  brackets  _. .„ 

SoWer  


Metals  or  articles  of  metals  used  t>y  information  techr)otogy  firms,  including  but  not  limited  to: 

Wire  of  iron  or  norvalloy  steel;  plated  or  coated  with  zinc:  rour>d  wire:  with  a  diameter  <1.0  rmn,  corv 
taining  t>y  weight  <0.25%  of  carbon. 

Copper  Clad  Laminates  "Unreinforced  Laminates"  

Aluminum  Foil  rolled  txjt  not  furttier  worked,  of  thickness  not  exceeding  0.01mm  

Aluminum  foil,  rolled  but  not  further  worked,  of  ttMckrtess  exceeding  0.01mm :. 

Unfinished  harddisks  for  ADP  mach 

Zinc  Wire 

Tin  loil<0.2mm  „ 

Bin  acceptors,  safety  deposit  box  appMcatk>ra  

Pnnted  Circurt/Wmng  Board  Manufacturing.  Assembly  and  Testing  Equipment  including  but  not  limited  to: 

Carbide  and  twist  driH  bits  for  PCB/PWB  labricatkin „ 

CaitokJe  router  bits  kx  PCB/PWB  fabricatwn  

Apparatus  for  ttie  regeneratkw  of  etchant  sokjtions  

PWa  of  apparatus  for  the  reger>eratkyi  of  etctuuit  solutwns  

Apparatus  lor  cleaning  PCB/PWBs  dunr>g  ttie  assemt>ly  process ....... , 

Apparatus  to  endose  or  hermetically  seal  PCB/PWB  assemblies 

Apparatus  tor  application  of  norwlefmed  coasting  via  fkx>ding  during  PCB/PWB  processing 

Appfcances  tor  coating  soWer,  photoseroitive  layers  or  ottier  chemtoal  sotottons  on  substrates  or 
components  used  tor  the  manufacture  of  PCB/PWBs  (e.g.  horizontaVverttoai  wet  processing  equip- 
ment, hot  air  soWer  leveling  equipntent.  wave  soUering  equipment). 

Horizontal  Cleaning  Machirws  tor  PCB's  (pumice  spray) 

Spraying  appliances  tor  etching,  stripping  or  cleaning  PCB/PWBs  

Parts  of  appliances  tor  coetir>g  soWer,  photosensitive  layers  or  other  chemical  sduttons  on  substrates 
or  oompoTMnts  used  lor  the  manufacture  of  F>CB/PWBs. 

Parts  olt  spraying  appKtfices  fbr  etching,  stripping  or  cleaning  PCB/PWBs  


46056020 

4619200040 

46231 1x 

462319X 

462390X 

462390X 

462390X 


70022010 

70023100 

70060040X 

70140010X 

70140020X 

70169050X 

701710X 

7020X 

701120X 

71061370X 

711500X 

71159040X 

730620X 

73170065X 

73181560X 

732690 

7406 

740ex 

7419995050X 

76061 160x 

76071910 

761610X 

7616995090 

780ex 

80030X 

81 031  Ox 

810390X 

8203X 

8204X 

820719X 

82074060X 

8208X 

83a2496085x 

B311X 

7217204510 

74102130X 

76071130 

76071160 

7616X 

7904X 

80050010 

8303X 

8207.50X 

8207  70x 

8421  29x.  8479  82x,  8479  79x 

8421  99x 

8422.20X,  8424  89x 

8422.40X 

8424  89x,  8479  89x 

8424  89x 


8424  89x 
8424  89x 
8424  90x 

8424  90x 
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Annex:  USTR's  List  of  Potential  Products  for  the  JTA-ll  Process— Continued 


Product 


Indkative  HS  heading 


Automated  material  harxling  machines  tor  transport,  handNng  and  storage  of  bare  PCB/PWBs,  PCB/ 
PWB  assemblies  and  their  olectronw  components. 

Parts  of  automated  material  handbng  machines  of  heading  8424  tor  transport.  handNng  and  storage  of 
bare  PCB/PWBs,  PCB/PWB  assemblies  and  their  electronk:  components. 

Printing  machinery  o(  a  kirxJ  used  in  the  manufacture  of  PCB/PWBs  (screen  printing  equipment) 

Apparatus  tor  applkartton  of  delined/non-defined  fiquds  to  PCB/PWBs  during  processing 

Equipment  openrted  by  laser  or  other  Hght  or  photon  beam  processes:  of  a  kind  used  in  the  manufac- 
ture of  PCB/PWBs  (indudrng  laser  hole  tormation  equipment). 

Batch  processing  equipment  used  to  generate  plasma  from  gases  under  vacuum  during  PCB/PWB 

/Apparatus  for  stripping  or  cleaning  PCB/PWBs  induding  plasma  equipment 

Driing  Machinea/Driler  Routers/Routers/Sofide  Carbide  Circuit  Board  Drills  for  PCB  Substrates 

DrW  sharpening  equipment  irwiudkig  high  predston  apparatus  used  to  reix>int  cart)k1e  drills  used  in 

processing  of  PCB/PWBs. 

Cutting  or  scoring  apparatus  used  during  PCB/PWB  processing ,„ 

DriMng  equipment  tor  PCB/PWB  processing 

Tools  for  sofoirtg  or  scoring  PCB/PWBs  or  substrates  containing  PCB/PWBs,  indudmg  routing  and 

scoring  equipment. 
Temperature  or  pressure-controlled  laminatton  press  used  to  bond  layers  into  multteyer  PCB/PWBs  ... 

Parts  and  accessories  for  machkws  of  a  kind  used  in  the  manufacture  of  PCB/PWBs 

Parts  and  accessories  for  machines  for  scribing  or  scoring  PCB/PWBs  or  substrates  containing  PCS/ 

PWBs. 

Fnflapiti  Hfltinn  equipment  for  assembly  of  PCB/PWBs »....._»„_..._„«..„~.............. — ._ ~... 

Registratnn  equijsment  (to  aign  and/or  punch  PCB/PWBs  during  ptograpNcAnechanical  processing  ... 

Vacuum  assisted  presses  for  the  laminalfon  of  indMdual  PCB/PWBs  into  muRHayer  PCB/PWBs 

Parts  for  eiKapsulatfon  equipment  for  assembly  of  PCB/PWBs 

Parts  for  vacuum  assisted  presses  for  the  lamirartnn  of  indMdual  PC8/PWBs  into  multilayer  PCB/ 

PWBs. 
Mixing,  kneadmg.  crushing,  grindfog.  screening,  sifting,  homogenizing,  emulsifying  or  stirring  ma- 
Apparatus  for  the  regeneration  and  mixing  a<  etchant  solutnns ~ „ 

Metering  or  mixing  equipment  used  to  extend  the  life  of  sokjtfons  used  during  ttie  process  of  PCB/ 

PWBs. 
Apparatus  for  coating  dry  tim  photo  resist,  photosensitive  layers,  soUering  paste  or  other  adhesive 

materials  on  substrates  or  components  used  for  the  manufacture  of  PCB/PWBs.  e.g.  horizontal/ver- 

tfoal  wet  processing  equipment,  dry  fibn  laminators.  roller  coating  and  curtain  equipnr)ent,  apparatus 

for  proviston  spot  appifoatton. 
Appartatus  and  equipment  for  heating  by  infrared  radotfon,  uNravnlet  and  thermal  energy  during 

PCB/PWB  processing;  ovens  tor  curing  solder  or  adhesives  during  PCB/PWB  processing. 
Automated  machines  for  the  placement  or  removal  of  comportenls  or  contact  elements  on  PCB/PWBs 

(automated  component  placement  systems). 
Automated  machines  for  the  placement  or  alignment  of  PCB/PWBs  during  the  processing  (registratnn 

equpment). 

IMachines  for  cleaning  the  copper  surfaces  of  PCB/PWBs  during  the  manufacturing „ 

SoUer  baa  mounter  for  PCB/PWB  assembly — '. 

Anti-static  equipment  of  PCB/PWB  processing 

Vacuum  trames  for  hoMfog  one  or  more  PCB/PWBs  during  assembly 

Routing  equipment  used  for  interral  and  external  profifing  during  PC8/PWB  processing 

Parts  of  apparatus  for  the  regeneratton  and  mixing  of  etchant  solutnns  ~ 

Parts  of  apparatus  for  coating  dry  film  photo  resist,  pholosensiiive  layers.  soUering  paste  or  other  ad- 
hesive materials  on  substrates  or  components  used  for  the  manufacture  of  PCB/PWBs. 
Parts  of  automated  machines  for  the  placement  or  removal  of  components  or  contact  elements  on 

PCB/PWBs. 

Parts  of  machines  for  cleaning  the  copper  surfaces  of  PCB/PWBs  during  the  manufacturing „ 

Inductnn  or  dielectric  fcjmaoes  and  ovens  for  the  manufacture  of  PCB/PWBs 

Apparatus  for  curing  soMer  or  adhesives  during  PCB/PWB  processing 

Heating  equipment  and  ovens  for  the  manufacture  ct  PCB/PWBs  ~ . 

Parts  ol  furnaces  and  ovens  for  the  manufacture  of  PCB/PWBs 

Machines  for  soUering  components  on  PCB/PWBs  (reflow  soUering  equipment  hot  air  soUer  leveing 

equipment,  wave  soUering  equipment). 

Apparatus  used  to  bring  moRen  soUer  into  contact  with  assembled  PCB/PWBs „ 

Wet  processing  apparatus  used  to  dean,  strip  and  plate  the  edge  connectors  during  PCB/PWB  proo- 


Apparatus  for  appictfon.  coating  or  laminating  of  PCB/PWBs  during  processing _~ _ 

Parts  of  machines  for  soUering  components  on  PCB/PWBs  

Apparatus  for  wet  etching,  devetoping.  stripping  or  cleaning  PCB/PWBs  and  their  connectors  indudmg 

cleaning  equipment.  horizontaVverticai  wet  processing  equipment,  finger  plating  equipment. 
Parts  of  ^)paratu8  for  wet  atchina  devetoping.  stripping  or  cleaning  PCB/PWBs  and  their  connectors 

Laser  photo  pIMters  

Parts  of  laser  photo  ptoOers 

Apparatus  for  the  projectnn  or  drawing  of  circuit  patterns  on  sensitized  substrates  for  the  manufacture 

of  PCB/PWBs  (e.g.,  exposure  equipment  dired  imaging  equipment). 


8428  39x 

8431  39x 

8443  59x 
8443  59x 
8456  10x 

8456  90x 

8456  99x 

845929X 

846039X 

8461  90x 
8465  96x 
8465  99x,  8465.92X,  84«5.96x 

8465  99x 

8466  93x 
8466  93x 

8477  S9x 

8477  80x.  8465  99x 

8477  80x 

8477  90x 

8477  90x 

8479  82x 

8479  82x,  8479  89x 
8479  82x 

8479  89x,  8424  89x.  8420  lOx 


8479  89x,  8419.39X,  8419.89X 

8479  89x 

8479  89x 

8479  89x 
8479  89x 
8479  89x 
8479  89x 
8479  89x 
8479  90x 
8479  90x 

8479  90x 

8479  90x 
8614  20x 
8514  30x 
8514  30x 

8514  90x 

8515  19x 

8515  19x 
8515  19x 

8518  19x,  8479  89x 
8515  90x 
8543  30x 

854390X 
9006  lOx 
9006  lOx 
9010  SOx 
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Annex:  USTR's  List  of  Potential  Products  for  the  ITA-II  Process— Continued 


Product 


Indicative  HS  heading 


Parts  and  accessories  c*  apparatus  tor  the  projection  or  drawing  of  drouil  patterns  on  aensMzed  sub- 
strates tor  the  manufacture  of  PCB/PWBs. 

Ptwto  ptotter  for  drawing  or  photo-tool  for  use  in  the  production  of  PC8/PWB  assemblies  

Apparatus  for  the  physical  inspection  of  concealed  solder  joints  on  PCB/PWBs  (e.g.,  automatic  optical 
inspection  equipment). 

Apparatus  for  measuring  or  checking  electncal  quantities  In  PC8/PWB  assemblies 

Electricai  bare  board  test  apparatus  used  to  determine  oontinufty  or  norxontinuity  of  a  finished  PCB 
or  PWB  (Icrwwn  as  "Flying  Probe"  and  "Fixture". 

Instruments  and  apparatus  with  a  recording  device  tor  measuring  or  checking  PCB/PWBs  and  PCB/ 
PWB  assemblies  (e.g.,  electricai  bare  board  test  equipment  and  in-circuit  test  equipment). 

Other  instroments  and  apparatus  tor  measuring  or  checking  PCB/PWBs  and  F>CB/PWB  assemblies 
(e.g..  electrical  bare  board  test  equipment  and  in-drcuit  test  equipment). 

Parts  and  accessories  of  instnjments  and  apparatus  tor  measuring  or  checking  PCB/PWBs  and  PCS/ 
PWB  assemt)lies. 

Optical  instruments  and  appliances  for  inspecting  assembled  PCB/PWBs  and  the  surfaces  of  bare 
PCB/PWBs  (e.g..  automatw  optical  inspection  equipment,  error  verification  and  repair  equipment). 

Parts  and  accessones  of  opticat  Instruments  and  aispliances  for  inspecting  assembled  PCB/I^WBs  and 
the  surface  of  bare  PCB/PWBs. 
Flat  Panel  Display  Manufacturing  Equipment  Including  but  not  limited  to: 

Apparatus  lor  chemicai  vapour  deposition  on  LCD  substrates  : 

Parts  of  apparatus  lor  cttemical  vapour  deposition  on  LCD  sut)strates — 

Spinners  tor  ooatir)g  photographic  emulsions  on  LCD  substrates  ~ ~.. 

Parts  of  spinners  tor  coating  photographic  emulsions  on  LCD  substrates  . — 

Apparatus  tor  dry-etctiing  patterns  on  LOO  sut>strates  „ 

Parts  and  accessories  tor  apparatus  for  dry-etching  patterns  on  LCD  substrates 

Apparatus  tor  physical  depositton  on  LCD  substrates  _ 

Parts  ol  appavBtus  for  physical  deposition  on  LCD  suttstrates  „ 

Capacitor  Manufacturing  Equipment  including  but  not  limited  to: 

Metal  Can  Sealing  Machines  for  capacitor  manufacturing 

Paper  Masking  Machines  tor  capacitor  manufacturing  _ . 

/Automatic  Resin  Mixer-Doser  lor  capacitor  manufacturing  „ _ 

Capacitor  Assembly  Machirtes 

Sorting  and  Pre-Flattening  Machines/Capadtor  Winding  Madiinas  

Registration  Systems  lor  capacitor  manufacturing  «...»..»....».»....................'. ^ 

Wwxlers  for  Capacttor  manufacturing — 

Satelite  and  Navigattonal  Equipment,  IrKluding  but  not  limited  to: 

Radar  apparatus,  radto  navigational  ak)  apparatus  and  radto  remote  control  apparatus » 

FuVy  computerized  Vessel  Traffk:  Systems  used  for  radar  surveillance  and  traffic  management  of  har- 
bors and  ships,  integrating  charts,  radar  and  posittoning  intormatton. 

Car  navigatnn  system  

Spacecraft  (including  satellites)  and  Sub-Ort)ital  and  Spacecraft  Launch  Vehkdes  

Parts  ol  Communtcations  Satellitss  „ 

Cables  and  connectors,  and  parts  thereof,  used  by  intormation  technotogy  products,  IrKtoding  but  not  Ikn- 
itedto: 


Plugs 


Parts  suitable  for  use  solely  or  prindpaMy  with  ttte  apparatus  o(  headbigs  Nos.  85.35. 85.36  or  85.37  .. 

Insulated  wire,  cables,  and  other  electncal  conductors - 

Coaxial  cat)ie  and  other  coaxial  eiecfnc  conductors  _ 

Other  electnc  corxluctors  lor  a  voltage  not  exceeding  80V.  fitted  with  oonrwctors.  of  a  kirxl  used  tor 

data  transmission. 

Other  electncal  conductors,  tor  a  voltage  not  exceeding  80V  of  a  kind  used  for  data  transmisston  

Oltwr  elecinc  corKtoctors.  tor  a  voltage  exceeding  80V  but  no  lOOOV,  fitted  with  connectors,  of  a  kirxl 

used  tor  data  transmisston. 
Olf>er  electric  corKtoctors.  tor  a  voltage  exceeding  80V  but  not  exceeduH)  tOOOV,  not  fitted  with  oor>- 

nectors. 

Electricai  insulators  of  any  material  — ^ 

Ottwr  irtsuiatN^  fittings  ol  ceramics ^.......^.^^^..« 

Insulatir^  fitting  of  plastics  lor  electncal  machines,  appliances  or  equipment 

Other  msulattng  fittings  „ _ 

Machmery  and  equipment  tor  househoM  and  ofloa  uM,  and  paita  tharaof.  induding  but  not  Umitad  to: 

Duplicating  mactunes.  IrKludwig  digital  

Duplicating  mactwtes  — 

AOP  supported  self-sarvice  machines,  such  as  information  terminals  and  tickal  dispensers _.. 

ADP  supported  banking  machirMe  other  than  ATMs  (irKtoding  payment  termirtals,  chipcard.  bank  card 

or  cash  card  processing  retailer  termmals  and  document  processing  terminals. 
Parts  arx)  accessones  (other  than  covers,  carrying  cases  and  ttie  Mce)  of  typewriters  and  word  proo- 

essir^g  macttmes  lor  heeding  no.  8469. 
f*arts  arxl  accessones  lor  ADP  supported  banking  machines  and  self-service  madiines,  other  than 

ATMs,  such  as  intormation  term«r>als  and  ticket  dispenser,  of  heading  ex  8472  90. 
Parts  am  accessories  lor  digrtal  dupiicatir>g  machines  ol  heading  ex  647210  


9010  90x 

9010  SOx.  9017  lOx 
9022  19x 

9030  39x 
903039X 

903083X 

9030  89x 
903090k 

9031  49x 
9031  90x 


8419  89x 
8419  90x 
8421  19x 
8421  91x 
845699X 
8466  93x 
8S4389X 
854390X 

8424.89X 

8424.89X 

8424.89X 

8424.89.  8479.89X 

8424.89X 

8477.80X 

8479.81X 

8526 
852610 

862691X 

880260 

88039030 


85363080 

8538 

8544 

854420 

854441X 

854449X 
854451X 

854459 

8646 

85471060X 

854720 

8647900010 

847210 
847210 
847290X 
847290X 

847310 

847340X 

847340X 
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Annex:  USTR's  List  of  Potential  Products  for  the  IT/V-tl  Process— Continued 


Produd 


Parts  and  accessories  (other  than  covers,  carrying  cases  and  the  Mce)  of  other  office  machines  (e.g., 
stendl  dupltoating  machinas.  addressing  machines,  automatto  banknote  dnperaers.  etc.)  of  heading 
8472  (exduding  parts  and  accessories  tor  automatk:  teller  machines  covered  in  ITA). 

Coin/bin  changers/acceptors  as  part  of  vending  machines 

Mwrophones  and  Stands  Iheretor 

Single  toudspeaker  nxxinted  in  their  endosure  .. 

MulUple  toudspeakers.  mounted  in  the  same  endosure  

Other  toudspeakers  not  mounted  in  endosure,  indudmg  speaker  Assy/With  Wves  for  PC _ 

Headphones.  Earphones,  combined  iiAcrophona/speaker  sets 

Audto  frequency  electric  ampNfiera .. „ 

Subwoofer 

Eledrto  sound  ampiitier  sets 

Parts  of  heading  8518 

Parts  of  mwrophones,  toudspeakers,  headphones,  earphones,  audto  frequency  electric  ampMers,  and 
electrw  sound  amplifier  sets. 

Coin  acceptors  as  parts  ol  Juka  boxes „„ 

Otfier  record  otavers  without  soaakers 

Ottier  record  players  with  speakers — ..; . ....„..._... 


Tumtablaa  (record  decks)  with  automatk:  record  changing  mechanisms 

Other  turntables  (record  decks  without  automatic  records) 

Tranecribina  machinas  .  ~ . . 

Other  sound  reproducing  apparatus  (cassette  type) . 

Other  non-cassette  sound  reproducing  apparalua 

CO  player „. _„.„_ „.„„..„.„..._„„.„_...„...„.....„„^...». 

Dictating  machines  using  only  external  power 

Digital  audto  type  magnetic  tape  recorders  incorporating  sound  reproducing  apparatus 

Other  cassette  type  magnetic  tape  recorders  incorporating  sound  reproducing  apparatus 

Other  non-cassette  tape  reoordars  Incorporating  sound  reprbdudng  apparatus 

Other  magnetic  tape  recorders  and  other  sound  recording  apparatus,  whether  or  not  inooiporating  a 
sound  reproducing  device. 

VkJeo  recorders  or  reproducers,  magnetic  tape  type 

Digital  vtoeo  cassette  recorders  oonnedabte  to  personal  computers , 

Other  vMeo  recorders  or  reproducers,  exduding  magnetic  tape^ype 

DVD  player _. 

Parts  and  accessories  suitabte  tor  use  soMy  or  prindpaly  with  apparahis  oif  headings  8619  or  ^1  .. 

Ptok  up  cartridges  tor  record  players 

Televiston  surveMance  cameras 

Parts  and  accessories  of  turntables,  record^teyers,  magnelk;  tape  recorders,  vkleo  reoorcing  or  re- 
producing apparatus,  elc. 

Parts  and  aocassories  of  telephone  answering  machines  not  covered  in  the  ITA 

Cards  incorporating  a  magrtetto  stripe „ 

Ptionograph  records _..„„. ..... _„.....„„.„„.„_.....„....... 

Discs  for  laser  reading  systems  tor  reproducing  sound  only  

Other  diaoa  tor  laser  readng  systems _ .. 

Other  magnetic  tapes  tor  reproducing  sound  or  image  of  a  wkjlh  not  exceeding  4mm  ...„ 

Otfter  magnetic  tapes  tor  raprodudng  sound  or  image— of  a  wklth  exceeding  4mm  but  not  exceedtog 
6.5mm. 

Other  magnetic  tapes  for  reproducing  sound  or  image— of  a  wktih  exceeding  6.5mm „ 

Cards  incorporating  a  magnetic  stripe 

Ottwr  recorded  medta „ „.„„.............„......._. „ 

(Al)  radto  transmisston  apparatus  not  covered  in  ITA _ 

Cameras  lor  vkteo  conferencing 

Cunarai  tor  video  conferencing  _....._...............„__.....„..„_..„. ..„....„..._.....................„..„„....._„_... 

Televiaton  swveiance  cameras  tor  protessionai  use  in  oontroling  roads,  inducing  vehicle  speed 

(Al)  stil  image  vkJeo  cameras  and  ottier  vkleo  camera  reoordars  not  covered  in  ITA „ 

Oig^  mowing  image  vMeo  camera  recorder 

rocket  siie  ladto  raiitatto  players ~ « _............._.... ...„„.......l...„..„.„.... 

RadMMoadcast  racaivars  capable  of  operating  vMthout  an  external  soune  of  power,  indudng  appa- 
ratus capabia  of  receiving  also  radio-telephony  or  radto-tatography.  ottier  than  pocket-size  radto 


Indtoative  HS  headtog 


Radto-broadcast  receivers.  battery4ype.  not  elsewhere  spedied  or  included 

Radkhbroadcast  racaJvers  not  capabia  of  aparating  wMioul  an  axtamai  source  of  power,  of  a  kind 

used  in  molar  vehicles,  indudtog  apparatus  capable  of  receiving  also  radto-telephony  or  radto-teleg- 

wphy- 

Oigilai  aucfo  compoftant  oormadabla  to  personal  oompulars ~ 

Otiier  receivers  wiUiuul  speakers  .~. _....„.... „ _.., 

Oala  prqiaclor  tor  automatic  data  prooassing  machinea  wittt  vkleo  hyuf  twrninal 
haegraled  receiving  decoder  tor  salsNIte  liansmisalon  ....... ..__.._._ „, 


847340X 


847690X 

851810 

851821 

851822 

851829 

851830 

851840      - 

85184020X 

851850 

851890X 

851890X 

851910X 

851921 

851929 

851931 

851939 

861940 

851992 

851993 

8di999 

8519990045X 

852010 

852032 

852033 

852039 

852080 

852110 
8S2110X 
852190 
852190X 

862210 

8622530X 

852290 

852290X 

852330 

852410 

862432 

86243960 

852451 

862452 

852453 

852460 

85249990 

85251 Ox 

85253060 

86253080 

86253090 

8S2S30X 

852S40X 

8S2540X 

852712 

852713 


852719 
862721X 


8S2731X 

862738X 

852812 

8S281230K 

862812X 


L 
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Annex:  USTR's  Ust  of  Potential  Prooixits  for  the  ITA-II  Process— Continued 


Annex:  USTR's  Ust  of  Potential  Products  for  the  ITA-ll  Process— Continued 


Product 


tor  tsievisions . 


TV  oonnectabi6  to  intsfTwl » „..»..._. 

Btecfc  end  wtito  snd  ottter  monoctwonte  nceptioo  < 

Coiouf  video  monNon » .«. _........»...«»......»....»_.._ 

Blecit  and  wMte  or  oltMr  monodMome  video  monilon ~... 

Video  pmjecloii  - - - — •• ~...... 

Data  praiector  tor  automatic  data  prooassing  machinas  with  video  input  terminal 

Aerials  and  aerial  reNectors  ol  al  Idndt;  parts  suitable  tor  use  ttwrewilti,  not  covered  t>y  ITA 

Aerials  and  aerial  radectors  of  Idnds  used  tor  devices  dessiRed  under  subheading  8526  

Aariel  Utars  and  separators - 

Tuners  - 


Flat  panel  screen  assembies  tor  the  i^iperatus  of  subheedings  8528.12.62.  8528.12.64.  8528.12.68. 
8528.12.72.  8528.21.56.  8628.21.60,  8528.21.65.  8528.21.70.  8528.30.62.  8528.30.64.  8528.30.66 
and  8528.30.68. 

MuM-medta  printers  as  parts  for  TV  cameres _ ~ ~ ~ 

Parts  tor  TV  cameras _ — ..._ 

Uneer  control  coHs  tor  computer  monitors «_..„...........»......«._..«.._.._.„....__......... 

Other,  other  peits  o(  ^iperatus  of  heedtoig  8525  to  8528 

Parts  suitable  for  use  soMy  or  prindpaly  with  the  apparatus  of  heedkig  Nos.  8525  to  8528,  not  cov- 
ered t>y  ITA. 

Parts  suitable  tor  use  with  apparatus  of  heeding  8526 ~ 

Ottier  apperatus  

Flat  Panel  dnplays  Cwidudbig  LCD,  Electro  luminescence.  Plasma  and  other  technologies)  for  prod- 
ucts taling  within  ITA-II  (not  akeady  covered  t>y  ITA). 

Parts  of  flat  panel  displays  not  atreedy  covered  t>y  ITA „ 

Other  sound  signaling  apparatus ~ ~ 

Color  caltKide  ray  television  picture  tutMS,  indudmg  video  monitor  cattKxto  ray  tubes  ...„ 

Btack  and  white  or  other  monochrome  cattwde  ray  television  picture  tubes,  irxduding  video  monitor 
cathode  ray  tubes. 

Television  centers  tutMs;  imege  converters  with  intensifiers.  ottwr  pho-cattwde  tubes 

Dela/grapfiic  dtaplay  tulMS.  color,  with  a  phosphor  dot  screen  pMch  smaller  tttan  0.4  mm  

Data/grsphic  dnplay  tubes,  bleck  &  \white  or  monochrome.  vMlh  dot  pitch  less  than  0.4mm  „ 

Other  cathode  ray  tutMS _ 

Megnetrons „.......«.........««»._„....„«.....„„ 

IQyslrons _»__..._......«»._».»..«_..._«.......«».».«. 

Other  microwave  tut>es  esdudng  grid  controlled  tubes ...._.....»..._.. 

Receiver  or  ampMers  valves  and  tutMS 

Ottwr  valves  and  tubes,  inctudbtg  numencel  indicetor  tubes,  fluorescent  type 

I*arts  lor  csttwde  ray  tubes  

CRT  Front  Panel  Assembly 

Other  CRT  Parts  . 

Deflection  yoke  coils  artd  deflection  yoke  core  tor  CRT  monitor  use 

Oeter  peits  of  articles  of  heeding  8540 „ 

Contact  image  sensors  

Memory  cants  in  multicombinational  form,  inckxting  flash  cards  (IC-E— PROM  cards):  Contact  Image 


Hends  Free  Car  Kit  tor  Cefl  Phones; „ „ „ „ 

Electronc  Keytx>ards>$1 00.00  ..» __...._.............................................„...„ 

CoinAMll  acceptors  as  parts  of  vMeo  gemes .. 

Coin  ecceptors  as  parts  of  gaming  machines  „ „ 

Bit  acceptors  as  parts  of  geming  mactwies ^ 

Typewriter  or  similar  ribbons  <30mm „ „. 

Motors,  power  supplies  and  simlar  equipment,  arxl  parts  thereof,  used  in  informatmn  technotogy  products. 
ndudMig  tMt  not  limiled  to: 

Speed  drive  controlers  „..........__...» 

Stepping  motor  driver 

Itolors  of  an  output  not  exoeedktg  37.5w:  under  18.65w  

Motors  of  an  output  not  exceeding  37.5w:  ov  18.65W  or  more:  AC/DC  tor  AOP  ~ ~ 

DC  motors  not  exceedmg  lOw  

Eiectnc  motors  and  generators:  universal  AC/DC  motors  of  an  output  exceeding  37.Sw  but  not  ex- 
ceeding 74.6w. 
Electric  motors  and  generators:  universal  AC/DC  motors  of  an  output  exceeding  37.Sw:  of  an  output 
exceeding  74.6w  but  not  exceeding  735w. 

Direct  drive  servo  motor 

DC  motors  not  exceeding  750W 

DC  motors  exceeding  750W  txjt  not  exceedng  75Kw „.._..„.......„.„.............._.,.._......,....„,....„.._... 

DC  motors  exceeiSng  75Kw  but  not  asceeding  37SKw 

DC  motors  exceeding  375Kw  „„ _ „ 

Other  AC  motors,  single  phsse.  of  an  output  exceeding  37.Sw  but  not  exceeding  74.ew 

Other  AC  motors.  mutt-plMsed.  of  an  ou^  not  exceeding  750w  „ 

AC  motors.  mukH>hased.  of  an  outoui  exceedmg  750W  but  not  exceeding  75Kw 

AC  motors,  muti-phased.  of  en  output  exceedwg  7SKw 

Bectric  rotary  converters  „ _„ 


kidteative  HS  heeding 


8S2812X 

852813 

862821 

852822 

852830 

862830X 

852910X 

852910X 

85291 Ox 

85299029 

85299053 


85299081X 
852990e3x 
8629909345X 
8529909380 

8S2990X 

852990X 

853180 

853180X 

863190X 
B531X 
864011 
854012 

854020 

854040 

854060 

854060 

854071 

854072 

854079 

864061 

854089 

8S4091 

85409115 

85409150 

854091X 

854099 

854890X 

854890X 

858130X 
92071 Ox 
950410X 
950430X 
950490X 
961210 


8404X 

84128090 

850110 

85011060X 

8501 lOx 

85012020 

85012040 

85013140X 

850131X 

8501 32x 

8501 33x 

85013430 

850140 

850151 

860152 

860153 

860240 


V 


Product 


Ballasts  for  discharge  lamps  or  tubes  _ „ „ 

Other  electrical  transformers  having  a  power  handNng  capacity  not  exceeding  i  kVa  

Transfomiers  having  the  capacity  to  handle  40  VA  or  greater  but  less  than  1  kVA  , 

SMD  type  I.F.  Transformer,  SMD  type  current  transformer.  SMD  type  signal  transformer „ 

Other  electrical  transformers  having  a  power  handling  capacity  exceeding  1  kVa  but  not  exceeding  16 
kVa. 

Other  electrical  transformers  having  a  power  handling  capacity  exceeding  16  kVa  but  not  exceeding 
500  kVa. 

Speed  drive  controllers  tor  electric  motors „ „ _ 

Other:  rectiriers  and  rectifying  apparatus,  including  power  supplies  and  parts  thereof;  inverters,  other .. 

Static  converters  not  exceeding  50w \ 

System  Test  Racks _ ...„ „ ■, 

Statx:  converters  provking  uninterrupted  power  supplies 

Other  Inductors  ._ _ 

Chip  type  fixed  inductor  _ 

Parts  of  electrical  transformers,  statK  converters  (for  example,  rsctifiers)  and  inductors 

Permanent  Magnets  and  artk:les  intended  to  become  permanent  magnets  after  magnetizatfon,  of 
metal. 

Neodymium  metal  magnet 

Permanent  Magnets  and  articles  Intended  to  become  pennanent  ntagnets  after  magnetizalkxi.  other  .. 

Other  electromagnets,  inckiding  parts _ „ 

Prinriary  cells  and  prirnary  batteries;  parts  thereof „ 

Electric  storage  batteries,  liKkKing  separators  therefor,  wttettier  or  not  rectangular  (inckidmg  square); 
parts  thereof. 

Nfokel-cadmium  electric  accumulators.  inckxJing  separators  therefor  whether  or  not  rectangular  (in- 
cluding square). 

Lithium  ton  t>attery „ _... 

Parts  of  electric  aocumuialors . „ 

Regulators ,. „ „..„..„ „ „....„ „„....„... 

Fuses,  tor  electrk:  ckcuits  of  a  voltage  exceeding  1000  voKs _ 

Automatk:  circuit  breakers,  for  electric  circuits  of  a  voltage  exceeding  ikV  and  less  than  72.5  kV 

Automatk;  circuit  breakers,  for  electric  circuits  of  a  voltage  exceecSng  72.5  kV 

Isolating  switches  and  make-arKHveak  switches,  other  than  knife ^s. 

Surge  suppressors „ 

Motor  overtoad  protectors „ 

Other  electrical  apparatus  exceeding  I.OOOv  „ 

Fuses  for  electric  circuits  of  a  voltage  not  exceeding  1000  volts  

Automatk:  circuit  txeakers,  for  eieo^  circuits  of  a  voltage  not  exceeding  1000  voNs 

Heiays  tor  a  voltage  not  exceeding  ou  v  ......•...»...............»..»•»••»•.••••..•..•..•....»....»...».•..«...••••»•...»..... 

Relays  for  a  voltage  exceeding  60  V _ 

Motor  starters  for  voltage  less  than  1000  volts;  rotary  witches  for  a  voltage  less  than  1000  volts;  push 
button  switches  tor  a  voltage  less  than  100  volts;  sMe  actfon,  knife  sMe  limit  and  olt>er  switches 
not  covered  in  ITA. 

Centerpin „ 

Electrical  apparatus  for  switdiing  or  protecting  electrical  circuits,  or  tor  making  connecttons  to  or  in 
elected  circuits,  for  a  voltage  not  exceeding  1000  V,  not  included  in  ITA. 

Boards,  panels,  consoles,  desks,  cabinets  and  other  bases,  equipped  with  two  or  more  apparatus  of 
heading  8535  or  8536,  for  electric  control  or  the  distribution  of  electricity,  for  a  voltage  not  exceed- 
ing 1000V. 

Panel  boards,  distributton  boards  and  fame  supervisory  panels  used  in  the  manufacture  of  goods  fall- 
lr)g  within  the  Agreement. 

Cabinets  of  heading  8536  for  voltage  not  exceeding  1000  V.  incfoding  apparatus  tor  automatic  con- 
nectfon  of  seperate  computer  units,  fuses  as  well  as  mtoroprooessor. 

Items  in  853710  for  a  voltage  not  exceedirtg  1000V  (Line  and  equipment  controller)  „ ,..„ 

1^  Backplane  Board.  Motor  control  canters,  remote  controllers,  <1000V 

Boerds,  penels,  consoles,  desks,  cabinets  and  other  bases,  equipped  with  two  or  more  apparatus  of 
headng  8535  or  8536,  for  electric  control  or  the  distributton  of  electricity,  for  a  voltage  exceeding 
1000  V  inctoding  medkim  voltage  starters. 

Parts  of  boards,  panels,  consoles,  desks,  cabinets  and  other  bases  tor  the  goods  of  heading  8537, 
not  equipped  with  ttieir  apparatus  (parts  of  line  and  equipment  oontroler). 

Parts  of  apparatus  of  hooding  8535,  8536,  8537  other  than  boards,  panels,  consoles,  desks,  cabinets 
and  other  t>ases  for  the  goods  of  heeding  No.  8537.  not  equipped  with  their  apparatus  inckidng 
vtoeo  switching  apparatus. 

Parts,  indudmg  printed  circuit  assemblies,  for  products  faWng  within  ITA-II  not  already  covered  by  ITA 

Parts  used  in  the  manufacture  of  goods  falling  into  ITA/ITA-II  _ 

Electrical  filament  or  discltarge  lamps,  inctoding  sealed  beam  lamp  units  and  ultra-violet  or  infrared 
lamps;  arc  lamps;  part  thereof,  other  filament  lamps,  excluding  ultravtolet  or  infrared  lamps;  tung- 
sten hatogen;  other,  of  a  power  less  tttan  500  w. 
Ottier  perts,  mscttinery.  apparatus  and  ottter  inputs  used  in  the  production  of  informatnn  technofogy  prod- 
ucts, including  but  not  limiled  to: 

Air  or  vacuum  pumps,  air  or  ottier  gas  compressors  and  fans:  ventilAing  or  recycling  hoods  incor- 
porating a  tan  whettter  or  not  fitted  with  filters;  parts  tttereof;  fans:  ottter. 


Indtoative  HS  heading 


850410 

850431 

8604314065 

850431X 

850432 

850433 

85044040 

85044095 

850440X 

850440X 

850440X 

850450 

850450X 

850490 

850511 

85051 1x 

850519 

85059060 

8506 

8507 

850730 

850780X 

850790 

85118060X 

853510 

853521 

853529 

85353080 

853540X  ' 

85359040X 

85359060 

853610 

853620 

853641 

853649 

853650X 


853690X 
8536X 

853710 


853710X 

853710X 

853710X 
853710X 
853720 

853810X 
853890 


853890X 
853890X 
8539214040X 


8414 
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Annex:  USTR's  List  of  Potential  Prooucts  for  the  ITA-ll  Process— Cootinued 


Product 


Indicative  HS  heeling 


Vacuum  pumps,  including  cryopumpe.  dry  pumps,  twtw  pumps,  dMuston  pumps 

Other  IndustTtel  or  Mwnflory  ktmmcm  and  ovens,  except  parts,  not  Inctudktg  tonaoes  and  ovens  tor 

the  roasting,  milling  or  other  heat  treatment  at  ores,  pyritiM  or  of  metals  or  bakery  ovens. 

Other  dryers  including  thoee  used  in  production  of  ini^et  marking  ssssmblisi 

Other  machinery:  plant  or  equipment  including  horizontal  «Mt  procsssing  equipment;  machinery  tor  the 

treatment  ol  matanals  l>y  a  process  involving  a  change  in  temperature;  used  in  product  of  inl4et 

marking  assemt)lies. 
Other  parts  of  other  machinery,  plant  or  laboratory  equipment  indudkig  of  Dryers  used  in  productton 

of  ink^et  marking  assemblies. 

Parts  of  Mtehng  or  purging  machinery  and  apparatus  tor  IquUs  of  gases - 

Water  treatment  systems  and  apparatus  tor  the  productton  of  semiconductors 

Labeling  Machines  tor  productton  of  Inkjet  Marking  A»ambllei  

Filing  Machinery  tor  productton  ol  inkiel  Marking  Assembles  

Seeing  machir^es  used  in  production  of  InkJet  Marking  Assembles  ~ ~ 

(Other)  machines  tor  flMng.  seeing,  or  labeling,  ueed  in  productton  of  InkJet  Marking  Assembles 

Pwts  of  machines  tor  filing,  seeing,  or  labelng  uaed  in  productton  of  M^el  Marking  Aisemblei  

Sokter  Paste  Etching  Machirte - 

Paper  Masking  Machine  „ 

Scales  tor  continuous  weighing  on  convayors  used  in  productton  of  InkJet  Marking  Assemblies _ 

Mechanical  t^tpHmnon  tor  dispersing  of  spraying;  used  in  productton  of  tokjet  Marking  Assembles  

Parts  of  mechancal  applancas  tor  dispersing  of  spraying;  used  In  productton  of  kikiet  Marking  As- 
sembles. 

Suction  nozztotip - - — 

Automatic  resin  mixer-doser  hot  air  soMer  levelng  equipment;  oapador  assembly  machines;  sorting 

pre-llatterang  macliines. 
Other  oont.-actton  etovators  and  corrveyors  tor  goods  and  materials:  uaed  in  productton  of  Inl^et  Mark- 

ng  Assembles. 
Industriel  Robots  tor  Kiting,  handtoia  toading,  unkMding  tor  productton  of  Inkjet  Marking  Assembles  . . 

Pwts  of  Elevators  and  Conveyors  used  in  productton  of  tokjist  Marking  Assembles 

Pwts  in  Industrial  Robots  tor  lilting,  handing,  toading.  untoadtog  tor  productton  of 


PCLM  Pantemark/Cover  Maiker/Auto  Backskto  Ink  Mark  System  tor  IT  Products  — 

Digital  Proofers  Diqital  haN-tone  cotor  proofing  devtoe  ~ 

Coating  EquipmenTtor  Photosensitive  LkMds  (screen  printing)  „ 

Parts  of  ihk  Jet  prviting  machines  _.».._.«._. 

Laser  marking  machine  tor  ICs  PCSA's.  cartrtoges  artd  ottier  encapsulating  packages  — 

Machines  Tools  tor  the  removal  of  material  operated  by  laser  tor  productton  of  tol^  Marking  Assem- 
bles 

Laser  ana  _ — 

Macfwiing  centres 

Horizontal  lathes  tor  removing  metal,  not  numericaly  corttioled 

DrU  Bits  and  Other  Cutting  Tools 

MWing  macfiines.  knee  type,  tor  removing  metal,  not  numericaly  controled » 

Other  mUng  machines  tor  productton  of  InkJet  Marking  Assembles .. 

OUiei  tfyeading  or  tapping  machiries  «.««...................«.....>.« 

Flat  surface  grinding  machines,  not  numericaNy  controled ..„ 

Cieenirtg  Mactiines/Surface  Preparation  

Edge  Finishing  Machine _ — 

Sealing  or  cuttir^  oil  machines  for  removing  metal  

Forging  or  die  stamping  madwies  (inckxing  presses)  and  hammers  tor  removing  metal 

kilacliine  tools  tor  working  metal;  tor  production  of  Inl^  Martdng  Assembles  

Bendkig.  tokling,  straightening  or  llanening  machines  (inckjding  presses)  tor  working  metal,  not  nu- 
mericaly controled. 

Hydraulc  presses  tor  working  metal -- 

Pneumatic  presses  tor  productton  of  intormation  technotogy  equipment 

Depenel  machir>es  tor  separating  substrates  ~ 

Scoring  Machines  (Sawing),  incfcJding  equipment  to  separate  individual  sut>strates  from  panel 
(muMpack  from). 

CNC  Routing  Machine  „ 

Bendtog  or  Assembling  Mactmes  for  production  of  InkJet  Martdng  Assembles „ 

CNC  Driling  and  Routing  Machine « ~... _... 

Scoring  Machines  (Cutting),  Deparwlzation  Equipment  

Registration  Systems  (used  tor  punching  a  PWB  or  inner  layer) 

Parts  of  Bendtog  or  Assembing  Machirtes  for  production  of  In^et  Martdng  Assemt)les 

Parts  of  machine  tools  tor  the  removal  of  material  operated  by  laser  tor  productton  of  M^et  ktartdng 
Asserrtokes. 

Laser  machine  parts ~ 

Parts  and  accessories  suitable  for  use  solely  or  prirtdpaly  with  ttte  machines  of  headtogs  no.  8462  or 
8463. 

Parts  of  mactiine  tools  tor  wortdng  metal  tor  productton  of  InkJet  Martdng  Assembles  

Hot  Air  Soktoring  Levelng  HASL  Equipment/Paste  Printer  _„ 

Registration  Systems  (for  punching  film  and  for  punching  prereg) ............._.................»...._....._.._ 


841410 
841780 

84193900e0x 


84199080e0x 

642199 

8421X 

8422309020X 

8422300040X 

8422309060X 

8422309090X 

84229000S6X 

8422X 

8422X 

842320X 

8424887090X 

842490eoe6x 

84249080X 
8424X 

842839e000x 

842890e015x 
8431386015X 
843139B0BDX 

844230X 

844351 X 

84436950X 

844390S0X 

84S61010X 

845610e0x 

84560910X 

845710 

845819'^ 

845940X 

845959 

8459610080X 

845970 

846019 

846090e060x 

846090X 

846150 

846210 

8462218085X 

846229 

846291 
8464X 
8464X 
84659190X 

8465020060X 

8465940090X 
846S050090X 

846509X 
846599X 
8466925000X 
8466939585X 

846693X 
846694 

8466048S8SX 
846880X 

847780X 
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Annex:  USTR's  List  of  Potential  Products  for  the  ITA-ll  Process— Continued 


Product 


Vacuum  Frames _ 

Industrial  robots  not  elsewhere  specified  inchiding  component  placement  machines,  machines  that 
automatwaly  sockets  cartridges,  toad  packages  into  magazines,  automatically  toad  magazine  duct 
into  Seal  Furnace,  untoad  sealed  units  and  turn  components  or  assembles  over  in  the  trays. 

Other  machines  and  mecharocal  apptiances  tor  treating  metal,  inckidtog  electiic  wire  coil-winders  

Machines  and  mechanwal  appL  not  spec,  or  ind.  elsewhere  tor  production  of  Inlqet  Martdng  Assem- 
bles. 

Al  surface  mount  "pick  and  place"  equipment  

Apparatus  tor  plaoement  of  components  or  contact  element  on  semkxxxluctor  materials,  printed  circuit 
boards  or  printed  wiring  boards,  ceramic  substrates  or  other  substrate  materials. 

Machines  to  dispense  thermal  grease  onto  the  processor  

Other  parts  of  machines  ar>d  mechanical  apflfutnota  „ „ ^.... 

Parts  of  Machines  and  mecharacal  appl.  not  spec,  or  ind.  elsewhere  tor  productton  of  InkJet  Martdng 
Assembles. 

Metal  disks  tor  windng  machines:  heating  elements;  winding  needtos.  injection  needtes.  dnchers 
(stamp  plate). 

MouW  bases : 

MouMs  tor  metal  or  metal  cait)ktos,  injection  or  compression  types  _ _ 

Valves  with  hydraulc  actuators  

SolinoW  valves,  taps,  cocks  and  valves,  ottier  solenokj  valves _ _ 

Valves  with  pneumatic  actuators _ 

Other  chain  sprockets  and  parts  thereof,  not  torged 

Rapto  Thermal  Processors 

Seal  Fumaoe  tor  l/C>s  and  IC  Cartridges „ 

Other  furnaces  and  ovens  _ „ 

Other  industrial  furnaces.  SoUer  Reftow  Ovens  IR:  Temperature  Cycte  Chamber 

Wave  SoMering  Equipment  

Fuly  or  partly  automatic  machines  and  apparatus  tor  resistance  waking  of  metal 

Etoctric.  laser,  uRrasonto.  eto.  brazing  or  weWtog  machines  not  elsewhere  specified  or  induded;  eleo- 
tric  machines  tor  hot  spraying  of  metals  or  sintered  metal  cart)ides. 

mtrasonk:  Waking  Machtoes  tor  production  of  InKJet  Martdng  Assembles „„ 

Other  soklering.  brazing  or  waking  machines  tor  production  of  In^et  Martdng  Assembles  

Parts  tor  electric  laser,  ultrasonic  etc.  weking  etc.  machines,  parts  tor  electric  machines  for  hot  spray- 
ing of  metals  of  sintered  metal  cartNdes. 

Parts  of  URrasonto  Weking  Machines  for  production  of  Iniqet  Martdng  Assembles 

Parts  of  other  sokter,  brazing  or  weking  machines  tor  productton  of  InkJet  Martdng  Assembles 

Machines  and  apparatus  tor  electroplating  electrolysis  or  electrophoresis,  indudtog  CNC  and  Norv 
CNC  Verttoal  Processing  Machines:  Plating  Nne. 

Microwave  ampMers „ _ „ 

Computer-based  Products  Specific  to  Video  and  Audto  Data  Processing,  induding  Optical  ampMers. 
Anechoic  diamber  kit.  parts  and  assessories  tor  measuring  term  EmoC.  (counter  measure  tor  noise 
reduction). 

Anedwto  charrtoer  kit,  parts  and  accessories  tor  measuring  tor  E.M.C.  (counter  measure  tor  noise  re- 
duction).    ' 

Optical  amplfiers 

Osdlators  and  amplifiers,  induding  repeaters,  used  in  the  manufacture  of  goods  faling  within  this 
Agreen>ent. 

F>arts  tor  electrical  machines  and  apparatus,  such  as  ton  implanters  for  doping  semicondudor  mate- 
rials, machines  and  apparatus  tor  electroplating  electrolysis  or  electrophoresis,  proximity  cards  and 
tags  etc.,  under  heading  no.  8543. 

Printed  circuit  assembles  Parts  tor  everything  on  list  that  is  in  8543 

EMI  filter 

Elecbical  parts  of  machir>ery  or  apparatus  not  specified  or  induded  elsewhere  in  this  chapter 

Qpttoal  and  photographto  instruments  and  apparatus,  parts  and  accessories,  induding  but  not  Nmited  to: 

Optical  fibers,  optical  fiber  bundtos  and  cables 

Lenses  tor  telecommunications  equipment  „ 

Optical  units  tor  photocopying  apparatus  .'. 

Lenses,  prisms,  mirrors  and  other  optical  elen)ents,  of  any  material,  mounted,  being  parts  of  or  fittings 
tor  instruments  or  apparatus,  other  than  such  elements  of  glass  not  optically  wortced;  parts  and  ao- 
oessories  thereof;  other. 

Image  Ink  Mtoroimagers  (High  volume  rotary  microfimers) 

Advanced  Photo  System  Cameras  Hyt)rid  film/digital  camera „ 

Digital  Camera  (Fixed  Focus)  „ . 

Dioitai  Camera  (Other  than  fbced  focus) 

Miaoprocessor-Controled  Projectors .*. 

Electrostatic  photocopying  apparatus:  operating  by  reproducing  the  original  image  via  an  intermediate 
onto  the  copy  (indred  process). 

Other  photocopying  apparatus  of  the  oontad  type 

TfiermtHspying  apparatus I 


Indtoative  HS  heading 


847790X 
847950 


847981 
8479899797X 

847989X 
847989X 

847989X 

84799097 

847990X 

847990X 

848020 

848041 

84818090X 

84818090X 

84818090X 

8483901050 

851410X 

851420X 

85143080 

851430X 

851519X 

851521 

851580 

8515806045X 
85158060e5x 
851580 

85159030X 
851S9040X 
854330 


O943o96u 
854389X 


854389X 

854389X 
854389X 

854390 


854390X 
854390X 
854890 

9001 lOx 
900219X 
900290X 
90029095 


900620X 
900652X 

90066940X 
90065990X 

90081 Qx 
900912 

900922 
900930 


itJMIil 


Fadmd  R«gister/Vol.  63.  Na  28 / Wednesday.  February  11.  lOQe/Notices 


AiMEX:  USTR's  List  of  Potbotial  Procxxtts  for  the  ITA-II  Process— Continued 


Product 


bKScattve  HS  haadHig 


Apparatus  and  aquipmani  tor  photograpNc  latx>ratorias  not  apadltod  or  indudad  atsatwt>ara  in  ttus 
chaptar,  nagatoaoopat;  proiaclion  aoaant.  parts  and  aooatioriaa  tharad.  irtduding  Advanced 
Ptwto  System  MinHaba  Point-o(  Sale  hyt)rid  film  dKjKal  imaging  system  processing  aqpL,  exposure 
equipment  tor  photosensitive  meteriels,  CMC  direct  imaging  systems,  motion  imeging  workstations, 
stii  imaging  vMxiotations,  graphic  arts  prooing  worfcslalions.  d^jitat  opttcai  reconing  systems  and 
media,  cotor  prooAng  wortcstatiorts.  copy  print,  tim  transfer  machirta  parts,  curing  system  for  solder 
mask.  Mm  digitizers  (perts  and  accessories). 

Compound  optical  microaoopes,  inckJding  those  for  photomicrography,  dnemicrography  or  micro- 
projection;  FWfts  and  accessories  thereof. 

Electron  mtcroscopes „ „ 

Electron  microsoope  peits  and  accessories 

Liquid  crystal  devices  consisting  of  a  iquid  crystal  layer  samMched  between  t«vo  sheets  or  plales  of 
glass  or  plastic,  \whether  or  not  fitted  with  slectrical  connections,  other  than  Flat  Panel  DMplays  pro- 
vktod  tor  in  headings  8471  or  8631  and  excluding  uu*,:  and  parts. 

Other  devices,  appiances  and  instrurttants.  spedfKaMy  fibar-optk:  isolators  and  Integrated  optical 
switches  (photor>ic  opto-chips). 
Instruments,  apparatus  and  testing  equipment  HKfcjding  txjt  not  imited  to: 

Dynamic  navigatton  positioning  systems  and  autopitots  for  ships  and  drilling  platforms 

Futy  computerized  Airport  SurveiMance  Tacttcal  Display  Systems.  Integrating  charts,  radar,  intormation 
and  tactical  Intormation. 

Echo  sounding  Instniments  and  ultra  sonic  soundng  or  detecting  equipment,  induding  vessel  bndge 
Instrumentation  systems  and  computerized  echo  sounders  and  under  water  navigatton  systems. 

Parts  aixJ  aocesaories  oi  items  desqit)ed  in  9014.10x-9014.80x  

Instruments  and  apptarwaa  used  In  medwal,  surgical,  dental  or  veterinary  sciences..:  and  parts  and 
accessories  tttereof. 

Apparatus  based  on  the  use  of  x-rays  or  of  alpha,  beta  or  gamma  radiattons;  Induding  computed  radi- 
ography systems,  digital  radtographic  imaging  systems,  energy  dispersive  microanalysis,  other  x-ray 
machines,  medical  digital  Interlace  (converts  digital  data  between  modalities);  and  parts  and  aoces- 


9010 


Simulator  systems,  specifically  ship  bridge  simulators,  marine  process  simulators  and  offshore  proc- 
ess simulators. 

Other  material  Testing  equipment  used  In  production  of  Inkjet  Marking  Assemblies 

Parts  of  other  material  testing  equipment  used  in  productton  of  Inkjet  marking  assemblies 

Qas  or  smoke  analysis  apparatus  „ 

Exposure  meters 

Microtomes 

Parts  and  Accessories  of  Articles  of  subheading  9027.10. 9027.40  and  9027.90.20  

Instruments  and  Apparatus  tor  Measurlr>g  and  Detecting  tonizing  RadMton 

Cathode  Ray  Osciltoscopes  and  Cattwde  Ray  OsdNographs 

Multimeters,  without  a  recording  device,  induding  digital  

Instruments  and  apparatus  for  measuring  or  checking  voltage,  current  resistance  or  power,  without  a 
recording  devKe.  exduding  multimeters,  neosi  Indudtog  Oigitai  Circuit  Testers,  signal  analyzers, 
spectrum  analyzers/Automatic  Paran'>etnc  Tester,  other  instruments  lor  measudn^ycheddng  pres- 
sure used  In  production  of  Inkjet  Markirx)  Assemblies,  pull  testers. 

Other  Instruments  and  appcvatus.  with  a  recording  devtoe,  IrKkiding  In  Circuit  Test  Equipment;  Elec- 
trical BarBoard  Testors;  Automatic  Optical  Inspection  Equipment;  cable  testors-metaillc. 

Other  Instruments  and  apparatus  without  a  recording  device  (Induding  ATM/broadband  Test  System, 
ATM  Service  Module,  Teleoom/Oatacom...etc.).  ' 

Parts  and  Accessories  

Measunng  or  checking  instruments,  appliances  and  machines,  not  specified  or  Irtduded  etsewtiere  in 
this  chapter;  profile  projectors;  parts  and  accessories  thereof  not  currently  Induded  in  ITA. 

Automatic  regulating  or  controAing  instruments  and  apparatus;  parts  ar>d  accessories 

Auto  Chief  and  Data  Chief:  luNy  computerized  ships  engine  control,  alarm  and  surveiNance  systems; 
parts  and  accessories  thereof. 

Parts  tor  semiconductor  production  equipment  _ 

Ottier  products 

Virtual  reality  equipment  such  as  head-mounted  display,  cyber  gtove,  3D  tracktMl  ...„ 


9011 

901210X 
901290X 
9013X 


901380k 


901410X 
901420X 

901480X 

901490X 
^18 

9022 


9023X 

902480X 

902490X 

902710 

902740 

90279020 

902790X 

903010 

903020 

903031 

903038 


903063 

903089 

903090 
9031X 

9032 
9032X 

9033X 

Uncertain 


(PR  Doc.  98-3428  Filed  2-10-98;  8:45  ami 
laiMQoooc  7tao-m-* 


NATIONAL  80ENCE  FOUNDATION 

Notic*  of  PefmH  Modification  ls«Md 
Undar  tho  Antarctic  Conaarvation  Act 
of  1978 

AOENCY:  National  Science  Foundation. 


ACTION:  Nodce  of  permit  modification 
issued  under  the  Antarctic  Conservation 
of  1978.  Public  Law  95-541. 

SUMMARY:  The  NaUonal  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOn  FURTHER  MFOfMATKM  CONTACT: 


Joyce  A.  Jatko.  Acting  Permit  OfRcer, 
Office  of  Polar  Programs,  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

SUPPI^MBn-ARY  iNFOnMATION:  On 
December  31, 1997,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Regiater  of  a  permit 
modification  application  received.  A 
permit  modification  was  issued  on 
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January  30, 1998  to  the  following 
applicant: 

Rennie  S.  Holt.  Permit  No.  g7WM-4a 

Jo3roe  A.  Jadto, 

Acting  Permit  Officer. 

(FR  Doc  98-3436  Filed  2-10-98;  8:45  am] 
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NBQHBORHOOD  REINVESTMENT 
CORPORATION 

[Na96-1] 

Sunahlna  Act  Maattng 

Regular  Meeting  of  the  Board  of 
Direclora 


;  a  DATE:  2:00  p.m..  Friday,  February 
20. 1998. 

PLACE:  Neighborhood  Reinvestment 
Corporation.  1325  G  Street,  NW,  Suite 
800.  Board  Room.  Washington.  DC 
20005. 

STATtIB:  Op«l. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffiey  T.  Bryson.  General  Counsel/ 

Secretary,  202/376-2441. 

AGENDA: 

I.  Call  to  Order 

n.  Approval  of  Minutes:  December  11. 

1997  Regidar  Meeting 

in.  Audit  Committee  Report:  January  26, 

1998  Meeting 

a.  Annual  Audit  Report  for  FY  1997 

b.  Internal  Audit  Director's  Report 

IV.  Budget  Committee  Report: 

a.  Proposed  FY  1998  Budget  Revisions 

V.  Appointment  of  Board  Home- 

Oiwnership  Ovwsight  Special 
Committee 

VI.  Appointment  of  Deputy  Executive 

Director/Treasurer 
Vn.  Treasiuer's  Report 
Vm.  Executive  Director's  Quarteriy 

Management  Report 
DL  Adjourn 
Jtmtny  T.'  BiyssBi 
General  Counsel/Secretary. 
IFR  Doc  98-3530  Filed  2-6-98:  5:09  pm] 
I  eons  ifTa-ei-ai 


NUCLEAR  REGULATORY 


(Doekal  Na  090-20644;  Uoenae  Na  37- 
21420-01;  EAOfr^Oaq 


Inc^  WaxfofQ,  PAj 

Ok^i  iliiai  ■■■■if  ilai  ■III 

wivB  Munavry  i*anaiiy 


Ofvlaf  InnpoainQ 


Power  Inspection. Inc..  (PI  or 
Licensee)  is  the  holder  of  NRC  Materials 
Uoenae  No.  37-21428-01  issued  by  the 
Nuclear  Regulatoiy  Commisaion  (NRC 


or  Commission).  The  license  authorizes 
the  Licensee  to  possess  sealed 
radioactive  sources  and  to  utilize  those 
sources  to  conduct  industrial 
radiography  in  accordance  with  the 
ccmditions  specified  therein.  The 
license  expired  on  January  31. 1994. 

n 

An  NRC  inspection  of  the  Licensee's 
activities  was  conducted  on  December 
2-3, 1993.  and  a  subsequent  NRC 
investigation  was  conducted  from 
March  9  through  December  22, 1994. 
The  results  of  the  inspection  and 
investigation  indicated  that  the  Licensee 
had  not  conducted  its  activities  in 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty 
(Notice)  was  served  ufion  the  Licensee 
by  letter  dated  February  18. 1997.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  NRC 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalties  proposed  for  the  violations. 

Two  officers  of  the  Licensee 
responded  to  the  Notice  in  letters  dated 
May  13. 1997,  October  28, 1997,  and 
January  6, 1998.  The  officers'  responses 
did  not  deny  the  violations  and 
proposed  no  reason  for  mitigating  the 
civil  penalties;  rather,  each  officer 
maintained  that  he  was  not  responsible 
for  the  violations  and  each  officer 
proposed  that  the  other  officer  should 
be  held  responsible  for  the  violations 
and  associated  civil  penalties. 

m 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  arguments  for  liability 
of  the  civil  penalties  contained  therein, 
the  NRC  staiEf  has  detennined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  violations  occurred  as  stated  and 
that  the  penalties  proposed  for  the 
violations  designated  in  the  Notice 
should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that 

The  Licensee  pay  a  dvil  penalty  in  the 
amount  of  $40,000  writliin  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
Mr.  James  Lieberman,  Directcv,  Office  of 
Enlc»cement,  U.S.  Nuclear  Regulatory 
Commission.  One  White  Flint  North,  11555 
Rodnrille  Pike.  Rockville.  MD  20S52-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Whoe  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director. 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Docimient  Control  Desk, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406-1415.  .    .    - 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  thg^time  and  place  of  the 
hearing.  If  the  Licensee  bdls  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  whidi  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
paymmt  has  not  been  made  by  that 
tune,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  Section  II  above;  and 

(b)  Whether,  on  the  basis  of  the 
violations  described  in  the  NRC's 
Notice,  this  Order  should  be  sustained. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
AaiMkCIWdani. 
Acting  Deputy  Executive  Directs  for 
Regulatory  Effectiveness. 


Appendix— Evahiatiaa  and  I 

On  February  18, 1997.  a  Notice  of  Violatioa 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  in  ttie  amount  of  $40.(MX)  was  issued 
to  Powrer  Inspection,  Inc,  (PI  or  Licensee)  for 
violations  identified  during  an  NRC 
inspection  conducted  on  December  2-3, 
1993,  and  a  subsequent  investigation  «ras 
conducted  from  March  9  throu^  December 
22. 1994.  Tiwo  aSScan  of  the  Licensee 
respcmded  to  the  Notice  in  letters  dated  May 
13, 1997,  October  28, 1997,  and  January  6, 
1998.  The  officers'  rsqxiases  did  not  deny 
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the  violations  and  proposod  no  reason  for 
mitigating  the  civil  penalties:  rather,  each 
officer  maintained  that  he  was  not 
responsible  for  the  violations  and  each  officer 
proposed  that  the  other  officer  should  be 
held  responsible  for  the  violations  and 
associated  dvil  penalties. 


Summary  utAm  Lioaneaa'a 
Coacandng  LiaUlity  awl 
the  Violatiena 


IfpenaibiHty  for 


1.  Pi's  Response  Dated  May  13, 1997 
(Submitted  by  Mr.  Chambers.  Pi's  Secretary/ 
Treasurer):  Mr.  Chambers  protested  the 
proposed  civil  penalties  arguing  that  he  is 
neither  the  owner  nor  President  of  PI.  and 
that  his  involvement  with  PI  was  strictly  as 
an  investor.  In  addition.  Mr.  Chambers 
maintained  that  he  did  not  take  part  in  the 
day-to-day  operations  of  PI  and  that  Mr. 
Kumar.  President  and  maior  stockholder  of 
PI.  is  fully  responsible  for  the  violations.  Mr. 
Chambers  subsequently  provided  the  NRC  a 
copy  of  "Stock  Restriction  and  Purchase 
Agreement"  among  PI,  Mr.  Chambers,  and 
Mr.  Kumar  as  evidence  that  his  involvement 
was  strictly  as  an  investor. 

2.  Pi's  Responses  Dated  October  28. 1997. 
and  January  6. 1998  (Submitted  by  Mr. 
Kumar.  Pi's  President):  Mr.  Kumar's 
responses  submitted  by  Mr.  Manifesto.  Mr. 
Kumar's  counsel,  argued  that  Mr.  Chambers 
was  the  secretary/treasurer  of  PI  during  the 
relevant  time  period  and  that  PI  was  owned 
iointly  by  Mr.  Kumar  and  Mr.  Chambers.  Mr. 
Kumar  further  argued  that  Mr.  Chambers  had 
total  control  of  the  bank  account  of  the 
corporation,  and  had  equal  financial  control 
over  all  financial  matters,  as  evidenced  by 
the  fact  that  no  payment  in  excess  of 
$1,000.00  could  be  made  without  Mr. 
Chambers'  signature.  In  addition.  Mr.  Kumar 
maintained  that:  (1)  Mr.  Chambers  served  not 
only  as  an  officer,  but  also  on  the  Board  of 
Directors  of  PI;  and  (2)  after  Mr.  Kumar 
severed  his  relation  with  PI  in  August  1994. 
Mr.  Chambers  maintained  all  of  the  assets  of 
PI.  including  bank  accounts  and  equipment. 

NKC  EvahaatMa  ot  die  Lkaneee's  Raapaiiaee 

The  Licensee's  arguments,  as  set  forth 
above,  do  not  provide  a  basis  under  the 
NRC's  Enforcement  Policy  for  mitigation  or 
remission  of  the  civil  penalties.  As  to  the 
question  of  responsibility,  PI  must  pay  the 
civil  penalty  in  accordance  with  this  Order. 
The  Licensee's  arguments  do  not  relieve  Mr. 
Chambers  or  Mr.  Kumar  of  their 
responsibilibes  for  ensuring  that  PI  pays  the 
civil  penalty.  Both  Mr.  Chambers  and  Mr. 
Kumar  were  part-owners  and  corporate 
officers  of  PI  during  the  time  period  when  the 
violations  of  NRC  requirements  occurred. 

Therefore,  after  careful  consideration  of  the 
responses,  the  NRC  has  determined  that 
neither  Mr.  Chambers  nor  Mr.  Kumar 
provided  an  adequate  basis  for  the  NRC  to 
conclude  that  they  should  not  be  responsible 
for  ensuring  payment  of  the  civil  penalties  by 
PI  coDcemiag  its  violations  of  NRC 
requirements.  The  NRCs  determination  is 
based  on  the  foct  that: 

•  Mr.  Chambers  served  as  an  officer,  and 
on  the  Board  of  Directors,  of  PI  during  the 
relevant  time  period:  Mr.  Chambers  had 
ooatrol  of  ail  peraoanel  mattara  during  the 


relevant  time  period:  Mr.  Chambers  had  total 
financial  control  of  PI:  and  Mr.  Chambers 
maintained  all  of  Pi's  assets,  including  bank 
accounts  and  equipment  after  PI  became 
defunct 

•  Mr.  Kumar  was  the  President  of  PI 
during  the  relevant  time  period:  Mr.  Kumar 
is  the  last  kno%vn  President  of  Power 
Inspection  as  noted  in  a  )uly  16, 1996  "Stock 
Restriction  and  Purchase  Agreement";  Mr. 
Kumar  is  ciirrentiy  listed  as  the  Chief 
Executive  Officer  of  PI  on  the  Pennsylvania 
Department  of  State  Corporate/Limited 
Partnership  records:  and  Mr.  Kumar  is 
currently  listed  as  the  Chief  Executive 
Officer/President  of  PI  on  the  Dunn  k 
Bradstreet  listing. 

NKC  Conclasiaa 

The  NRC  has  considered  all  of  the 
arguments  the  Licensee  made  and  concluded 
that  the  Licensee  has  not  provided  an 
adequate  basis  for  mitigation  of  the  proposed 
civil  penalties.  In  addition,  the  NRC  has 
concluded  that  Mr.  Chambers  and  Mr.  Kumar 
are  responsible  for  ensuring  payment  of  the 
civil  penalties  by  PI  concerning  its  violations 
of  NRC  requirements.  Consequently,  the  civil 
penalties  in  the  amount  of  $40,000  should  be 
impoaed  by  order. 

(FR  Doc.  98-3433  Filed  2-10-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMM8SION 

Uceneing  Support  System  Advisory 
Review  Panel;  Meeting 

AOecv:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Public  Meeting. 


The  Licensing  Support 
System  Advisory  Review  Panel 
(LSSARP)  will  hold  its  next  meeting  on 
February  24  and  25. 1998,  in  Las  Vegas. 
Nevada.  A  future  notice  will  specify  the 
exact  location  for  the  meeting.  The 
meeting  will  be  open  to  the  public 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  94-463.  86  Stat. 
770-776). 

AOENOA:  The  meeting  will  be  held  from 
8:30  a.m.  to  4:30  p.m.  on  Tuesday, 
February  24,  and  from  8:30  a.m.  to  10:00 
a.m..  as  needed,  on  Wednesday. 
February  25, 1998.  The  purpose  of  the 
meeting  is  to  discuss  amendments 
proposed  by  the  Nuclear  Regulat(«y 
Commission  (NRC)  to  its  regtdations 
concerning  the  design  and  operation  of 
the  Licensing  Support  System  (LSS). 
The  proposed  amendments  were 
published  in  the  Federal  Register  on 
November  13.  1997  (62  FR  60789).  The 
time  period  for  comments  on  the 
proposed  amendments  expires  on 
March  30, 1998. 

•UFPLPirrAWY  MFOmUTION:  The 
Nuclear  Regulatory  Conunisnon  (NRC) 


established  the  LSSARP  in  1969  to 
provide  advice  and  recommendations  to 
the  NRC  and  to  the  Department  of 
Energy  (DOE)  concerning  the  design, 
development  and  operation  of  an 
electronic  information  management 
system,  known  as  the  Licensing  Support 
System  (LSS),  for  the  storage  and 
retrieval  of  information  relevant  to  the 
Commission's  future  licensing 
proceeding  for  a  geologic  repository  fc^ 
the  disposal  of  high-level  radioactive 
waste.  Membership  on  the  paneh 
consists  of  representatives  of  the  State  of 
Nevada,  Nye  Coimty  Nevada,  a  coalition 
of  local  counties  of  Nevada  and 
California  adjoining  Nye  Coimty,  the 
National  Congress  of  American  Indians, 
the  Nevada  Nuclear  Waste  Task  Force, 
the  nuclear  industry,  DCS,  NRC  and 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
C.  Hoyle.  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555:  telephone  301- 
415-1969. 

Public  Participation:  Interested 
persons  may  make  oral  presentations  to 
the  Panel  or  file  written  statements. 
Requests  for  oral  presentations  shoidd 
be  made  to  the  contact  person  listed 
above  as  far  in  advance  as  practicable  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  February  5. 1998. 
Aadraw  L.  Bataa, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  98-3430  Filed  2-10-98;  8:45  am) 
loooc  7sa»^-p 


NUCI.EAR  REGULATORY 

Biweeldy  Notice;  AppNcetione  end 
Amendments  to  Fscility  Operating 
Uosnses  involving  No  Signlflcant 
Haiards  Considerations 

L  Beckground 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biwe^y  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  eCbctive  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
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Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  CommissicHi  of  a 
request  for  a  hearing  from  any  person. 

This  iHweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  16. 
1998.  through  January  30, 1998.  The  last 
biweekly  notice  was  published  on 
January  28. 1998  (63  FR  4308). 

Notice  of  ConsideratioB  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  no  Significant 
Hazards  Ctmsideration  Detennination, 
and  Opportunity  tor  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  frtun  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safiaty.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30^ay  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commissiim 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opporttmity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  Ihfrw)uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 


Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20SS5- 
0001 .  and  should  dte  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
PikiB.  RockviUe,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  13. 1998.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subiect  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  p>arty  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  Cor  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Prtx^edings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctmient  Room,  the  Gelman 
Building,  2120  L  Sti«et,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved,  ff  a  request  for  a 
bearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refarence  to  the 
following  factcns:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nattire  and  extent  of  the  petitioner's 
property,  financial,  (»r  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
sub)ect  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  fw  ^ 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  ptarty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  sub)ect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Eartidpate  fully  in  the  conduct  of  die 
earing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
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significant  hazards  considention,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  0}mmission, 
Washington.  DC  2055S-O0O1.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  OfRce  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  QHnmission. 
Washington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
abeent  a  determination  by  the 
Cmnmiasion,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  riiould  be 
granted  baaed  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(aKl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
docxmient  room  for  the  particular 
facility  involved. 

Carolina  Power  ft  Light  Company,  e( 
aL.  Docket  Nos.  50-325  and  50-324. 
Bnuawick  Steam  Electric  Pleat.  Units 
1  and  2.  Brunswick  CouBty,  North 
Caraliaa 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  change  increases  the  surveillance 
intsrval  to  allow  verification  that  a 
reectivity  anomaly  does  not  exist  to 
every  1100  MWD/T  (megawatt-days  per 
metric  ton)  average  core  exposure 
(approximately  41  days)  instead  of  once 
every  one  effective  full  power  month 
(approximately  30  days). 

Aisis  for  proposed  no  significant 
haxards  consideration  determination: 
As  required  by  10  CFR  5G.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
ccmsequenoes  of  an  accident  previously 
evaluated? 

This  change  increases  the  surveillance 
intarval  to  allow  verification  that  a 
reactivity  anomaly  does  not  exist  every 


1100  MWD/T  average  core  eiqxisure 
(approximately  41  davs)  instead  of  < 
every  one  effective  full  power  month 
(appnudmateiy  30  days).  Reactivity 
anomalies  are  not  considered  to  be 
initiators  of  any  analysed  event 
Operating  history  has  shown  that  the 
diffiarence  between  predicted  and 
monitored  core  reactivity  is  continually 
acceptable  during  the  extended 
Surveillance  interval.  The  consequences 
of  an  accident  are  not  affected  by 
relaxing  the  Frequency  of  the 
Surveillance  since  the  consequences  of 
an  event  with  a  reactivity  anomaly 
during  the  current  interval  (due  to  not 
detecting  the  existence  of  a  reactivity 
anonaly  between  Surveillances)  are  the 
same  as  the  consequanoea  of  an  event 
writh  a  reectivity  anomaly  during  the 
additional  period.  Additionally,  the 
most  common  outcome  of  the 
performance  of  a  Surveillance  is  the 
successful  demonstration  that  the 
acceptance  criteria  are  satisfied.  This 
chai^  does  not  aher  assumptions 
relative  to  the  mitigation  of  an  accident 
or  transient  event.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probebility  or 
consequences  of  a  previously  analyzed 
accident. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  difiierent  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  change  introduces  no  new  mode 
of  plant  operation  and  it  does  not 
involvepnjrsical  modification  to  the 
plant.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  is  acceptable 
since  the  proposed  Frequency  is 
adequate  for  ensuring  a  reactivity 
anomaly  does  not  exist.  Operating 
history  has  shown  that  the  difference 
between  predicted  and  monitored  core 
reactivity  is  continually  acceptable 
during  the  extended  Surveillance 
interval.  Also,  this  change  is  considered 
acceptable  since  the  most  common 
outcome  of  the  performance  of  a 
Surveillance  is  the  successful 
demonstration  that  the  acceptance 
criteria  are  satisfied.  The  safety  analysis 
assumptions  will  still  be  maintained, 
thus,  no  question  of  safety  exists. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analjrsis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  ^atC  staff 
proposes  to  determine  that  the 
amendment  request  invdrivaa  no 
significant  hazards  oonsideratioo. 

Loco]  Public  Document  Room 
location:  University  ot  North  Carolfiia  at 
Wihnington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  k  Light 
Company.  Post  Office  Box  1551, 
Rals^.  North  Orolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 


Carolina  Power  ft  Light  ConvMiy.  at 
al..  Docket  Noa.  SO-32S  mad  SO-324. 
Bnuaawick  Steam  Bactric  Plant.  Units 
1  and  2,  Bivnswidi  Gooaty.  Notik 
Carolina 

Date  of  amendment  request 
November  1, 1996. 

Description  of  amendment  request: 
The  current  Technical  Specifications 
(TS)  for  the  Bnmswick  Steem  Electric 
Plant  (BSEP)  mily  address  a  single 
inoperable  scram  accumulator,  requiring 
entry  into  TS  3.0.3  for  direction  to  ahut 
down  a  imit  if  additional  scram 
accimiulators  become  inoperabfe.  The 
propoeed  change  corrects  this  situation 
by  revising  the  declared  status  of  control 
rods  with  inoperable  scram 
accumulators  and  allowing  a  short  out- 
of-service  time  for  the  control  rod  scram 
accumulators  before  requiring  a  unit 
shutdown,  consistent  with  the  Improved 
Technical  Specifications  (ITS)  (NUREG- 
1433,  "Standard  Technical 
Specifications  General  Electric  Plants. 
BWR/4."  Revision  1.  April  1995).  In  the 
event  scram  accumulators  are 
inoperable  conciurent  with  low 
charging  water  header  pressure,  the  ITS 
require  that  the  reactor  mode  switch  be 
placed  in  the  "shutdowm"  position, 
which  ensures  that  all  control  rods  are 
inserted  and  the  unit  is  shutdown.  The 
proposed  change  deviates  from  the  ITS 
in  that  it  requires  a  manual  scram  under 
these  conditions  which  also  ensures  that 
all  control  rods  are  inserted  and  the  unit 
is  shutdown.  Details  associated  with 
this  deviation  are  included  in  a  Carolina 
Power  &  Light  Company  letter  dated 
September  11. 1997  (see  response  to 
NRC  comment  3.1.5-e).  which  is 
available  to  the  public. 

Basis  for  proposed  no  significant 
hattuds  consideration  determinatioh: 
As  required  by  10  CFR  $0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Does  the  change  involve  a 
significant  increaae  in  the  probalHlity  or 
consequences  of  an  acddant  previously 
evaluated? 

Hie  prc^xMed  change  revises  the 
declared  status  of  control  rods  with 
inoperable  scram  accumiUators  and 
allows  a  short  out-of-service  time  for  the 
control  rod  scrsm  accumulators  before 
requiring  a  plant  shutdown.  Inoperable 
scram  accumulators  are  not  considered 
initiators  for  any  accidents  previously 
evaluated,  and  therefore,  cannot 
increase  the  probalrility  of  such 
accidents.  The  extended  time  period  to 
declare  a  control  rod  inoperable 
provides  a  reasonable  time  to  attempt 
investigatian  and  restcHvtion  of  the 
inoperabfe  control  rod  scram 
accumulator.  This  time  period  is 
acoeptabfe  since  the  time  period  is 
sufficiently  short  such  that  it  does  not 
increase  the  risk  significance  of  an 
ATWS  (anticipated  transient  without 
scram]  event  Furthermore,  this  change 
will  add  actions  which  will  address  the 
situation  where  multipfe  omtrol  rod 
scram  accumulators  may  rapidly 
become  inoperabfe.  In  addition,  the 
change  that  allows  modifying  the  status 
of  a  control  rod  with  an  inoperabfe 
scram  aocumufetor  is  acceptable  since 
the  numbers  and  distribution  of  control 
rods  are  restricted  and  Technical 
Specification  actions  continue  to  ensure 
that  the  control  rods  can  still  perform 
their  safiety  function  wh«i  required.  As 
a  result,  this  change  will  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  cnange  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  physical  modification  to  the 
plant.  The  change  in  the  operation  is 
consistent  with  current  safety  analysu 
assumptions.  Therefrae.  the  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &x>m  any 
accident  previously  evaluated. 

3.  Does  this  diange  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  is  consistent 
with  the  assumptions  of  the  current 
safiaty  analysis.  The  extended  time  to 
evaluate  and  access  two  or  mote 
inoperabfe  control  rod  scram 
accumulators  and  the  allowance  to 
declare  any  control  rod  with  an 
inoperable  scram  accumulator  "slow" 
when  operating  st  s  reactor  presaure 
[greater  than  or  equal  to]  950  psig 
proposed  by  this  change  is  acceptable 
since  adequate  controls  are  added  to  the 
Technical  Specifications  whidi  ensure 
charging  water  header  pressure  to  the 


control  rod  scram  accumufetors  is 
maintained  and  action  i»  provided  to 
immediately  shutdown  the  reactor 
before  the  scram  safety  function  is 
significantfy  impacted  in  the  event 
clu(r]ging  water  header  pressure  cannot 
be  maintained.  Thwefore.  the  propoaed 
change  does  not  involve  a  significant 
reduction  in  a  maigin  of  safew. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeare  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefcxe,  the  NRC  statf 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
LilHery.  601  S.  College  Roed. 
Wilmingtcm.  North  Carolina  28403- 
3297. 

Attorney /or  licensee:  William  D.  - 
Johnson.  Vice  President  and  Senior 
Counsel,  Carolina  Power  ft  Light 
Company,  Post  Office  Box  1551, 
Rafei^,  Nmth  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

Carolina  Power  ft  Light  Company,  et 
aL.  Dodcet  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2.  Brunswick  County,  North 
Carolina. 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  changes  extend  the 
refueling  intecval  surveillance 
Frequencies  that  are  currently  specified 
as  18  months  for  surveillances  other 
than  those  associated  with 
instrumentation  channel  calibration  to 
24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  propoeed  changes  involve  a 
change  in  the  surveillance  Frequency 
from  18  months  to  24  months.  Hie 
change  in  surveillance  Frequency  is  not 
assumed  to  be  an  accident  initiatcM'  for 
any  accidents  previously  evaluated  in 
the  SAR  (Updated  Final  Safety  Analysis 
Report].  Therefore,  this  change  will 
have  no  impact  on  the  probability  of  an 
accident  previously  evaluated.  By 
changing  the  Surveillance  Frequency 
bom  18  months  plus  grace  to  a 


maximum  of  30  months,  the 
consequences  of  an  acddmit  previously 
evaluated  in  the  SAR  are  not 
significantly  increased.  This  is  based  on 
the  feet  that  the  evaluation  of  the  subject 
changes  demonstrated  that  the  overall 
impact,  if  any.  on  the  systems!'] 
availability  is  minimal.  Since  the  impact 
on  the  systems  is  minimal,  it  can  be 
concluded  that  the  overall  impact  on  the 
plant  accident  analysis  is  negligible. 
Furthermore,  it  is  shown  that  the 
performance  history  for  the  subject 
systems  does  not  indicate  any  failures 
which  would  invalidate  the  conclusions 
reached  in  this  evaluation. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  proposed  change  will  not 
involve  any  physical  dianges  to  plant 
systems,  structures,  or  components.  The 
aianges  in  normal  plant  operation  are 
consistent  %vith  the  current  safety 
analysis  assumptions.  Therefore,  this 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  has  not  been 
significantly  reduced.  Although,  there 
will  be  an  increese  in  the  interval 
between  the  subject  surveillance  tests, 
the  evaluation  of  the  changes 
demonstrates  that  there  is  no  evidence 
of  any  feilures  which  would  impact  the 
subject  systemsCJ  availability.  Based  on 
the  feet  that  the  increased  testing 
interval  has  a  minimal  impact  on  the 
subject  systems,  it  can  be  concluded 
that  the  assumptions  in  the  licensing 
basis  are  not  impacted  by  the  changes  in 
the  subject  requirements  and 
commitments. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.   - 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  ft  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  William  M 
Dean. 
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CaroUaa  Power  ft  light  Cooapaay.  •! 
•I..  Dodut  No*.  50-325  and  80-324, 
Brunswick  Steam  Electric  Plent.  Units 
1  and  2.  Brunswick  County,  North 
Carolina 

Date  of^unendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  involves  a  change 
in  the  instrumentation  channel 
calibration  surveillance  testing  intervals 
from  18  months  to  24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  involves  a 
change  in  the  instrumentation  channel 
calibration  surveillance  testing  intervals 
from  18  months  to  24  months.  The 
proposed  change  does  not  physically 
impact  the  plant  nor  does  it  impact  any 
design  or  functional  requirements  of  the 
associated  systems.  That  is,  the 
proposed  change  does  not  degrade  the 
pertonmance  or  increase  the  challenges 
of  any  safety  systems  assumed  to 
function  in  the  accident  analysis.  The 
proposed  change  does  not  impact  the 
Surveillance  Requirements  themselves 
nor  the  way  in  which  the  Surveillances 
are  performed.  Additionally,  the 
proposed  change  does  not  introduce  any 
new  accident  initiators  since  no 
accidents  previously  evaluated  have  as 
their  initiators  anything  related  to  the 
frequency  of  surveillance  testing.  The 
proposed  change  does  not  affect  the 
availability  of  equipment  or  systems 
required  to  mitigate  the  consequences  of 
an  accident  because  of  the  availabiUty  of 
redundant  systems  or  equipment  and 
because  other  testis]  performed  more 
frequently  will  identify  potential 
equipment  problems.  Furthennore,  a 
historical  review  of  surveillance  test 
results  indicated  that  all  Cailures 
identified  were  unique,  non-repetitive, 
and  not  related  to  any  time-based  failure 
modes,  and  indicated  no  evidence  of 
any  bihues  that  would  invalidate  the 
above  conclusions.  Therefore,  the 
proposed  change  does  not  increase  the 
probabiUty  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  creete  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  involves  a 
change  in  the  instrumentation  channel 


calibration  swveillance  testing  intervals 
&x>m  18  months  to  24  months.  The 

Proposed  change  does  not  introduce  any 
dlure  mechanisms  of  a  different  type 
than  those  previously  evaluated  since 
there  are  no  physical  changes  being 
made  to  the  mdlity.  In  adcution,  the 
Surveillance  Requirements  themselves 
and  the  way  Surveillances  are 
performed  will  remain  unchanged. 
Furthermore,  a  historical  review  of 
surveillance  test  results  indicated  no 
evidence  of  any  failures  that  would 
invaUdate  the  above  conclusions. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safiety? 

Althou^  the  proposed  change  will 
result  in  an  increase  in  the  interval 
between  surveillance  tests,  the  impact 
on  system  availabiUty  is  small  based  on 
other,  more  frequent  testing  or 
redundant  systems  or  equipment,  and 
there  is  no  evidence  of  any  failures  that 
would  impact  the  availability  of  the 
systems.  Therefore,  the  assumptions  in 
the  licensing  basis  are  not  impacted, 
and  the  proposed  change  does  not 
involve  a  significant  reduction  in  a 
muvin  of  safety.  ^ 

Tne  NRG  starf  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel.  Carolina  Power  ft  Li^t 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

Carolina  Power  ft  Light  Company,  el 
aL,  Docket  Noe.  50-325  and  50-324, 
Branstrkk  Steam  Eloctric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1. 1996. 

Description  of  amendment  request: 
The  proposed  change  allows  a  short  out- 
of-service  time  for  various  combinations 
of  inoperable  emergency  one  cooling 
system  (ECCS)  subi^ems  instead  of  an 
immediate  plant  shutdown. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqmred  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  allows  a  short, 
out-of-service  time  for  various 
combinations  of  inoperable  ECCS 
subsystems  instead  of  an  immediate 
plant  shutdown.  ECCS  equipment  is 
used  to  mitigate  the  consequences  of  an 
accident,  but  the  inoperability  of  ECCS 
equipment  is  not  considered  as  the 
initiator  of  any  previously  analyzed 
accident.  As  such,  the  inoperability  of 
ECCS  subsystems  will  not  increase  the 
probability  of  any  accident  previously 
evaluated.  The  propoaed  combinations 
of  inoperable  ECCS  subsystems  are 
bounded  by  the  analysis  summarized  in 
NEDC-31624P  which  utilizes  an  NRC 
(Nuclear  Regulatory  Commission] 
approved  methodology  for  determining 
consequences.  This  analysis 
demonstrated  that  adequate  core  cooling 
would  still  be  provided  with  the 
proposed  change.  Therefore,  the 
consequences  of  an  event  occurring 
diuing  the  proposed  allowed  outage 
time  are  the  same  as  the  consequences 
of  an  event  occurring  during  the  current 
period  allowed  to  place  the  plant  in  a 
shutdown  condition.  As  a  result,  the 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  any 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 

.accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  physical 
modification  to  the  plant.  Therefore,  it 
does  not  create  the  possibility  of  a  new 
or  diffBrent  kind  of  accident  frt>m  any 
accident  previously  evaluated. 

3.  Does  this  chai^  involve  a 
significant  reducti(m  in  a  margin  of 
safety? 

The  proposed  ounbinations  of 
inoperabfe  ECCS  subsystems  are 
bounded  by  the  analysis  sujnmarized  in 
NEDC-31624P  which  utilizes  an  NRC 
approved  methodology.  This  analysis 
'  demonstrated  that  adequate  core  cooling 
would  still  be  provided  with  the 
propoaed  change,  in  addition,  the 
allowable  outage  time  specified  is  based 
on  a  reliability  study  (Memorandum 
from  R.L.  Beer  (NRC)  to  V.  Stello.  Jr. 
(NRC).  "Recommended  Interim 
Revisiaos  to  LCOs  (limiting  conditions 
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for  operaticml  for  EOCS  Comp<ment8." 
December  1, 1075)  and  has  been  found 
to  be  aooeptabfe  through  operating 
experience.  Any  reduction  in  the  maigin 
of  safety  is  offset  by  the  benefit  of 
reducing  the  transient  risk  associated 
with  an  immediate  plant  shutdown. 
Thnefore.  the  change  does  not  involve 
a  significant  reductim  in  a  margin  of 
safety. 

Tbe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wihnington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  ft  Light 
Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

Carolina  Power  ft  Light  Company,  et 
al..  Docket  Noe.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1.1996. 

Description  of  amendment  request: 
The  proposed  change  reduces  the 
number  of  automatic  depressurization 
system  (ADS)  valves  required  to  be 
OPERABLE  from  seven  to  six 

Basis  for  proposed  no  significant 
hazards  consideratioii  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analjrsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  reduces  the 
number  of  ADS  valves  required  to  be 
OPERABLE  from  seven  to  six  The 
number  of  ADS  valves  required  to  be 
OPERABLE  is  not  assumed  in  the 
initiation  of  any  analyzed  event. 
Therefore,  the  change  does  not  increase 
the  probability  of  an  accident  previously 
evaluated. 

The  ADS  valves  function  to  mitigate 
the  consequences  of  analyzed  events  by 
reducing  the  reactor  vessel  pressure  to 
allow  low  pressure  EOCS  (emergency 
core  cooling  system]  components  to 


funcdcm  as  needed  in  the  evmt  of  a 
HPa  (high-pressure  coolant  iniecticm] 
System  feilure.  The  change  is  based  on 
the  analysis  summarized  in  NEDC- 
31624P.  "Brunswick  Steam  Electric 
Plant  Units  1  and  2  SAFER/OSSTR- 
LOCA  Loss-of-Coolant  Accident 
Analysis,"  Revision  2.  July  1990.  This 
analysis  shows  that  adequate  core 
cooling  is  provided  during  a  small  break 
LOCA  and  a  simultaneous  HPQ  System 
failure  (limiting  LOCA)  with  two  of  the 
seven  ADS  valves  out-of-service.  NEDC- 
31624P  was  previously  reviewed  and 
accepted  by  the  NRC  [Nuclear 
Regulatory  Commission]  as  documented 
in  a  letter  from  E.G.  Tourigny  (NRC)  to 
L.W.  Eury  (CPftL).  "SAFER/GESTR- 
LOCA  Analysis.  Brunswidc  Steam 
Electric  Plant.  Units  1  and  2  (TAG  Nos. 
72854/72855)."  dated  06/01/89  and  a 
letter  from  E.G.  Tourigny  (NRG)  to  L.W. 
Eury  (CP&L).  "Revision  of  SAFER/ 
GESTR-LOCA  Analysis-Brunswick 
Steam  Electric  Plant.  Units  1  and  2 
(TAG  Nos.  77585  and  77586)."  dated  01/ 
10/91.  The  change  is  omsidered 
acceptable  since  the  analyses  show  that 
only  five  ADS  valves  are  required  to 
perform  the  intended  safety  function  of 
lowering  reactor  pressure.  As  a  result, 
the  chA"ffl*  does  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &t}m  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  physical  modification  to  the 
plant  and  the  proposed  change 
continues  to  provide  assurance  that  the 
ADS  can  perform  its  intended  safety 
function  when  required.  Therefore,  it 
does  not  create  the  possibiUty  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

Tms  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  since  sufficient  ADS 
valves  are  maintained  to  ensure  the 
safety  analysis  assumptions  are  met. 
The  safety  analysis  shows  that,  with  a 
HPGI  failure,  five  ADS  valves  are 
sufficient  to  lower  reactor  pressure  to 
allow  low  pressure  ECCS  injection  and 
cooling.  Thus,  the  proposed  change 
does  not  impact  the  10  CFR  50.46  limits. 
NEDC-31624P  was  previously  reviewed 
and  accepted  by  the  NRG  as 
documented  in  a  letter  from  E.G. 
Tourigny  (NRG)  to  L.W.  Eury  (CPftL). 
"SAFER/GESTRiLOCA  Analysis. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2  (TAG  Nos.  72854/72855)."  dated 
06/01/89  and  a  letter  from  E.G.  Tourigny 


(NRC)  to  L.W.  Euiy  (CPftL).  "Revision  of 
SAFER/GESTR-LOCA  Analysis- 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2  (TAG  Nos.  77585  and  77586)." 
dated  01/10/91.  As  a  result,  this  change 
does  not  involve  a  significant  reduction 
in  a  mamn  of  safety. 

The  NkG  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Nwth  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  ft  Light 
Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

Carolina  Power  ft  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
This  change  Mill  raise  the  minimum 
pressure  at  which  the  automatic 
depressurization  system  (ADS)  is 
required  to  be  CX'ERABLE  to  150  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated? 

This  change  wiU  raise  the  minimum 
pressure  at  which  ADS  is  required  to  be 
OPERABLE  to  150  psig.  The 
OPERABILITY  of  the  ADS  valves  below 
150  psig  is  not  assumed  in  the  initiation 
of  any  analyzed  event.  The  ADS  is 
assumed  in  the  mitigation  of 
consequences  of  a  LOCA  (loss-of- 
coolant  accident]  which  occurs  at  high 
reactor  pressure.  The  ADS  is  not 
assumed  in  the  mitigation  of  low  reactor 
pressure  events  since  its  function  is  to 
lower  the  pressure  to  within  the 
capabiUties  of  the  low  pressure  makeup 
systems.  Low  pressure  injection  systems 
are  analyzed  (per  NEDC-31624P, 
"Bnmswick  Steam  Electric  Plant  Units 
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1  and  2  SAFER/CXSTR-LOCA  Loss-of- 
Coolant  Accident  Analysis."  Revision  2, 
July  1990)  to  begin  in|ection  into  the 
RPV  (raactor  pressure  vessel]  at 
pressures  well  above  150  psig.  As  a 
result,  the  proposed  change  does  not 
impact  the  ability  of  the  ECCS 
(emergency  core  cooling  system]  to 
perform  (its)  intended  safiety  function 
and  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  creete  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  physical  modification  to  the 
plant  and  the  proposed  change 
continues  to  provide  assurance  that  the 
ADS  can  perform  its  safsty  function 
when  required.  Therefore,  the  proposed 
change  does  not  create  the  possibiUty  of 
a  new  or  difiierent  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  this  diange  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  purpose  of  the  ADS  is  to  lower 
reactor  pressure  sufficiently  to  allow 
low  pressure  ECCS  to  inject  and  cool  the 
core  in  the  event  of  a  HPCI  [high- 
pressure  coolant  injection]  System 
failure.  Revising  the  minimum  pressure 
toi-  required  ADS  valve  QFERABIUTY  is 
acceptable  since  the  low  pressure  ECCS 
can  provide  con  cooling  at  reactor 
pressures  well  above  150  psig  and  since 
the  HPQ  System  is  not  required  to  be 
CX'ERABLE  below  150  psig.  As  a  result, 
the  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  baaed  on  this 
review,  it  appews  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Boom 
location:  University  of  Noeth  Carolina  at 
Wihnington,  William  Mac^son  Randall 
Library,  601  S.  CoUage  Road, 
Wihnington,  North  Carolina  28403- 
3297. 

Attorney  for  licmuee:  WilBam  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  k  Light 
Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 


CaroUiia  Power  ft  Light  Company,  e( 
aL.  Dockal  Nob.  S»-32S  and  50-324, 
BniBswkk  Slaam  Electric  Ptant.  Units 
1  and  2.  Brvaswick  Comity.  North 
CaroUaa 

Date  of  amendment  request: 
November  1. 1996. 

Description  of  amendment  request: 
The  propoeed  change  relaxes  the  low 
pressiue  emergency  core  cooUng  system 
(ECCS)  pump  flow  acceptance  criteria 
under  operational  conditions  1  (power 
operation).  2  (startup),  and  3  (hot 
shutdown). 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
isstie  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  propoeed  change  relaxes  the  low 
pressure  ECCS  pump  flow  acceptance 
criteria.  Low  pressure  ECCS  equipment 
is  used  to  mitigate  the  consequences  of 
an  accident,  but  is  not  considered  as  the 
initiator  of  any  previously  analyzed 
accident.  As  such,  the  change  does  not 
increase  the  probabiUty  of  any  accident 
previously  evaluated.  Hie  propoeed  low 
pressure  ECCS  pump  flow  acceptance 
criteria  are  assumed  in  the  analysis 
summarized  in  NEDC-31624P 
("Brunswick  Steam  Electric  Plant  Units 
1  and  2  SAFR/CXSTR-LCXIA  Loss-of- 
Coolant  Accident  Analysis,"  Revisicm  2, 
July  1990]  which  utilizes  an  NRC 
approved  methodology  for  determining 
consequences.  The  resulting  peek 
cladding  temperature  for  all  the  cases 
analyzed  in  NEDC-31624P  is  below 
1600  *F  (a  significant  margin  to  the  10 
CFR  50.46  limit).  As  a  result,  the  ECCS 
subsystems  assumed  to  be  available 
during  events  analyzed  will  continue  to 
provide  adequate  core  cooling. 
Therefore,  the  change  does  not  involve 
a  significant  increase  in  the  ^ 

consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  diffsrent  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  physical 
modification  to  the  plant.  In  addition, 
the  low  pressure  ECCS  flow  rates  will 
not  be  determined  in  a  new  or  different 
%iray.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


3.  Does  this  change  involve  a 
significant  reductioa  in  a  margin  of 
safety? 

The  proposed  low  pressure  ECCS 
pimip  flow  acceptance  criteria  are 
assumed  in  the  analysis  summarized  in 
NEDC-31624P  which  utilizes  an  NRC 
approved  methodology.  NEDC^1624P 
concludes  that  the  ECCS  subsystems  can 
still  provide  adequate  core  cooling  with 
the  proposed  pump  flow  acceptance 
criteria  and  in  all  cases  snalyzed  peek 
cladding  temperature  is  maintained 
below  1600  *F.  In  addition,  plant 
procedures  will  continue  to  trend  the 
performance  of  the  low  pressure  ECCS 
pumps  and  ensure  that  any  adverse 
trends  in  equipment  performance  are 
identified  and  appropriate  actions 
taken.  Therefoje.  the  change  does  not 
involve  a  significant  reduc^on  in  a 
margin  of  safety. 

The  NRC  Stan  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wihnington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senim 
Counsel,  Carolina  Power  k  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  CaroUna  27602. 

NRC  Protect  Director:  William  M. 
Dean. 

Caroiiaa  Power  *  Light  Campmmj,  at 
aL.  Docket  Naa.  50-325  mad  50-324, 
BrvBSwick  Steaw  Elactiic  PlaM.  Uaits 
1  aad  2,  Bmswick  Gouty,  North 
Carolina 

Dote  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  relaxes  the  core 
spray  (CS)  pump  flow  acceptance 
criterion  during  shutdown  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  relaxes  the  CS 
pump  flow  acceptance  criterion.  Low 
pressure  ECCS  [emeigancy  core  cooling 
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system]  equipment  is  used  to  mitigate 
the  consequences  of  a  reactor  vessel 
draindown  event  during  shutdown 
conditions,  but  is  not  considered  as  the 
initiator  of  any  previously  analyzed 
accident.  As  such,  the  change  does  not 
increase  the  probability  of  any  accident 
previously  evaluated.  The  proposed  low 
pressure  ECCS  pump  flow  acceptance 
criteria  are  assumed  in  the  analysis 
summarized  in'NEDC-31624P 
("Brunswick  Steam  Electric  Plant  Units 
1  and  2  SAFR/CXSTR-LOCA  Loss-of- 
Coolant  Accident  Analysis,"  Revision  2. 
July  1990)  whidi  utilizes  an  NRC 
approved  methodology  for  determining 
consequMioes.  The  resulting  peak 
cladding  temperature  for  all  Uie  cases 
analyzed  in  NEDC-31624P  is  below 
1600  "¥  (a  significant  margin  to  the  10 
CFR  50.46  limit).  This  analysis  assumes 
the  reactor  was  operating  at  high  power. 
This  analysis  did  not  invalidate  the  long 
term  cooling  analysis  described  in 
NEDO-20566A  ("General  Electric 
Coqipany  Analytical  Model  for  Loss  of 
Coolant  Analysis  in  accordance  with  10 
CFR  50  Appendix  K"].  Therefore,  since 
the  CS  pump  flow  proposed  by  this 
change  is  adequate  for  high  power 
conditions,  it  is  reasonable  to  assume 
the  CS  piunp  flow  is  adequate  to  restore 
and  maintain  adequate  vessel  level 
during  an  inadvertent  vessel  draindown 
event  while  shutdown.  The  required 
low  pressure  ECCS  subsystems  during 
events  analyzed  in  shutdown  conditi(Mis 
will  continue  to  provide  adequate 
redundancy  and  coolant  makeup 
capability.  Therefore,  the  change  does 
not  involve  a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  physical 
modification  to  the  plant.  In  addition, 
the  CS  pump  flow  rate  will  not  be 
determined  in  a  new  or  different  way. 
Therefore,  it  does  not  create  the 
possibihty  of  a  new  or  diflerent  kind  of 
accident  &x>m  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  CS  pump  flow 
acceptance  criterion  is  assumed  in  the 
analysis  summarized  in  NEDC-31624P 
which  utilizes  an  NRC  approved 
methodology.  NEDC-31624P  concludes 
that  the  ECCS  subsystems  can  still 
provide  adequate  core  cooling  with  the 
proposed  CS  pump  flow  acceptance 
criterion  and  in  all  cases  analyzed  peak 


cladding  temperature  is  maintained 
below  1600  "F.  Since  the  analysis 
assiuned  high  power  conditions,  it  is 
reesonable  to  assume  that,  with  the 
proposed  change,  adequate  coolant 
makeup  capability  is  maintained  diuing 
shutdown  conditions.  In  addition,  plant 
procedures  will  continue  to  trend  the 
performance  of  the  low  pressure  ECCS 
pumps  and  ensure  that  any  adverse 
trends  in  equipment  performance  are 
identified  and  approiniate  actions 
taken.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  stafl  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
3297 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Profect  Director:  William  M. 
Dean. 

Carolina  Power  k  Light  Company,  et 
a!..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
CaroUna 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
This  proposed  change  eliminates 
current  Technical  Specification  (CTS)  3/ 
4.6.1.5,  Primary  Containment  Internal 
Pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

This  proposed  change  eliminates  CTS 
3/4.6.1.5,  Primary  Containment  Internal 
Pressure.  This  change  does  not  result  in 
any  hardware  or  operating  procedure 
changes.  The  primary  containment 
pressure  is  not  assumed  to  be  an 
initiator  of  any  analyzed  event.  It  is  an 
initial  condition  in  the  containment 
analysis  (e.g.,  following  a  DBA  LOCA 


(design-basis  accident  loss-of-coolant 
accident]).  CTS  3/4.6.1.5  was  necessary 
to  maintain  this  assumption  which 
helps  ensure  that  the  primary 
containment  design  pressure  is  not 
exceeded  following  an  accident 
However,  the  power  uprate  analysis 
modified  this  initial  drywell  pressure 
value  such  that  the  assumed  value  is 
greater  than  the  RPS  [reactor  protection 
system]  high  drywell  trip.  The  results  of 
the  power  uprate  analysis  show  that  this 
modified  initial  drywell  pressure  is 
acceptable  for  ensuring  primary 
containment  pressure  design  limits  are 
not  exceeded.  This  modified  initial 
pressure  was  utilized  in  determining  a 
new  P.  [calculated  peak  containment 
internal  pressure  related  to  the  design 
basis  accident],  and  has  been  submitted 
to  the  NRC  to  support  the  BNP 
(Brunswick  Nuclear  Plant]  power  uprate 
amendment. 

The  initial  drywell  pressure 
assumption  is  being  ensured  by  the  RPS 
high  drywell  pressure  scram,  which  will 
trip  the  unit  prior  to  exceeding  the 
assumed  drywell  pressure  value, 
effectively  placing  the  unit  in  MODE  3. 
While  the  RPS  trip  is  not  required  in 
MODE  3,  the  Emergency  Operating 
Procedures  (EOPs)  will  govern  actions  if 
the  drywell  pressure  exceeds  the 
assumed  drywell  pressure  value.  The 
EOPs  will  require  entry  into  the  Reactor 
Vessel  Control  and  Primary 
Containment  Control  actions.  These 
actions  require  steps  to  reduce  primary 
containment  pressure  to  below  the  value 
assumed  in  the  accident  analyses  and  to 
cool  down  the  reactor  at  normal 
cooldown  rates  to  MODE  4  if  pressure 
cannot  be  reduced  below  the  reactor  trip 
setpoint.  The  negative  pressure  limit  is 
controlled  and  met  by  the  design  and 
proper  operation  of  the  reactor  building- 
to-suppression  chamber  and  the 
suppression  chamber-to-drywell 
vacuum  breakers.  These  vacuum 
breakers,  which  are  required  to  be 
OPERABLE  in  MODES  1,  2,  and  3.  are 
designed  to  ensure  the  negative  pressure 
design  limit  of  the  primary  containment 
is  not  exceeded.  Therefore,  this  change 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  require  physical 
modification  to  the  plant.  Therefore,  the 
change  does  not  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 
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3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No  significant  reduction  in  a  maigin 
of  safety  is  involved.  The  upper 
pressure  limit  is  maintained  by  the 
design  and  proper  operation  of  the  RPS 
high  drywell  pressure  trip,  a  Technical 
Specification  required  instrumentation 
fimction,  and  the  EOPs.  The  negative 
pressure  limit  is  being  maintained  by 
the  design  and  proper  operation  of  the 
reactor  building-to-suppression  chamber 
and  suppression  chambm-to-drywell 
vacuiun  breakers,  also  Technical 
Specification  required  components. 
Therefore,  adequate  controls  exist  with 
respect  to  the  primary  containment 
pressure  limits  to  ensure  the  primary 
containment  pressure  will  not  be 
exceeded  in  the  event  of  a  design  basis 
event. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Thereftve.  the  NRC  staff 
proposes  to  determine  that  the 
amendm«it  request  involves  no 
significant  hazards  consideration. 

Locai  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wifanington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551. 
Ralei^.  North  Carolina  27602. 

NRC  Profect  Director.  William  M. 
Daan. 


CareiJM  Power  ft  Ligkt  reipany.  el 
•L,  Dockal  Noa.  90-^3  and  S0-3M. 
Bmewkk  Slaoa  Eladnc  Flaat.  Units 
1  awl  2.  BnoBwick  Coiuty.  North 
CaraUaa 

Date  of  amendment  request: 
November  1. 1996. 

Description  of  amendment  request: 
The  proposed  change  relocates 
requirements  and  surveillances  for  the 
Containment  Air  Dilution  (CAD)  system 
from  the  Technical  Specifications  to  a 
licensee  controlled  document.  Licensee 
analysis  has  demoostrated  that  the  CAD 
system  is  not  needed  to  maintain  the 
primary  containment  atmosphere  below 
flammability  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
conseqtiences  of  an  accident  previously 
evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for 
structures,  systems,  components  or 
variables  that  do  not  meet  the  criteria 
for  inclusion  in  Technical 
Specificatifms  as  identified  in  the 
Application  of  Selection  Criteria  to  the 
BNP  (Brunswick  Nuclear  Plant) 
Technical  Specifications.  The  affected 
structures,  systems,  components  or 
variables  are  not  assumed  to  be 
initiators  of  analyzed  events  and  are  not 
assiuned  to  mitigate  accident  or 
transient  events.  The  requirements  and 
surveillances  for  these  afiiscted 
structures,  systems,  components  or 
variables  will  be  relocated  from  the 
Technical  Specifications  to  an 
appropriate  administratively  controlled 
document  whi€±  will  be  maintained 
pursuant  to  10  CFR  50.59.  In  addition, 
the  afiiscted  structures,  systems, 
components  or  variables  are  addressed 
in  existing  surveillance  procedures 
which  are  also  controlled  by  10  CFR 
50.59  and  subject  to  the  change  ccmtrol 
provisions  imposed  by  plant 
administrative  procedures,  which 
endorse  applicable  regulations  and 
standards.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  ot  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  diSnent  type  of  equipment 
will  be  installed)  or  a  change  in  the 
methods  governing  normal  plant 
operation.  The  proposed  change  will  not 
impose  or  eliminate  any  requirements 
and  adequate  control  of  existing 
requirements  will  be  maintained.  Thus, 
this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  maigin  of 
safety? 

The  proposed  change  will  not  reduce 
a  margin  of  safisty  because  it  has  no 
impact  on  any  safety  analysis 
assumptions.  In  addition,  the  relocated 
requirements  and  surveillances  for  the 
affected  structure,  system,  component  or 
variable  remain  the  same  as  the  existing 
Technical  Specifications.  Since.any 
future  changes  to  these  requirements  or 
the  surveillance  procedures  will  be 
evaluated  per  the  requirements  of  10 


CFR  50.59.  no  reduction  in  a  margin  of - 
safety  will  be  permitted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeeiB  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Librai^.  601  S.  College  Road. 
Wibnington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Port  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director  William  M. 
Deen. 

Caroiiiia  Power  ft  Light  Ceinpaiiy,  et 
aL. DockalNoa.  SO-329  aad  SO-324. 
ItouMirick  Steam  Electric  Plant,  Units 
1  aad  2,  Bmnawidc  Coonty,  Nolh 
CaroH— 

Date  of  amendment  request: 
November  1, 1996. 

'Description  of  amendment  request:  X 
The  propoeed  change  applies  to  the      \ 
Brunswick  Steam  Electric  Plant  (BSEP),  \ 
Units  1  and  2,  and  provides  longer  out- 
of-service  times  for  various 
combinations  of  inoperabto  service 
water  (SW)  pimaps  and  deletes  various 
limitations  of  which  pumps  can  be 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
omsequenoes  of  an  accident  previously 
evaluated? 

The  proposed  change  provides  longer 
out-of-servioe  times  hr  various 
combinations  of  inoperable  SW  pumps 
and  deletes  various  limitatims  of  which 
pumps  can  be  inoperable  (e.g.,  a 
remaining  unit  specific  NSW  (nuclear 
service  water)  ptmip  must  be  electrically 
separated  from  the  remaining  CSW 
[conventional  service  water]  pump).  The 
SW  System  supports  safety  related 
systems  used  to  mitigate  the 
consequences  of  an  accident,  but  the 
inoperability  of  the  SW  System  is  not 
considered  as  the  initiator  of  any 
previously  analjrzed  aoddeot.  As  such, 
the  inoperability  of  SW  pumps  will  not 
increase  the  prtrfiebility  of  any  accident 
previously  evaluated.  The  proposed 
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combinatioiis  of  inopsr^le  SW  pumps 
are  bounded  by  the  anaWses 
summarized  in  CPftL  cakulatians  PCN 
GOO50A-10  ("BSEP  Unit  No.  1  Service 
Water  System  Hydraulic  Analysis," 
Revision  6,  dated  July  29. 1993)  and 
PCN  GOO50A-12  ("BSEP  Untt  No.  2 
Service  Water  System  Hydraulic 
Analysis."  Revision  5,  dated  August  11. 
1992]  which  have  been  previouuv 
evaluated  by  the  NRC.  "These  analyses 
demonstrate  that  adequate  SW  cooling 
capatttlity  would  still  be  provided  with 
the  proposed  changes.  Therefoie.  the 
consequences  of  an  event  occurring 
during  the  proposed  allowed  outage 
times  are  the  same  as  the  consequences 
of  an  event  occurring  during  the  currmt 
allowed  outage  time  period  or  the 
current  period  allowed  to  place  the 
plant  in  a  shutdown  condition.  As  a 
result,  the  change  does  not  involve  a 
significant  increase  in  the  consequences 
of  any^eoddent  previously  evaluated. 

2.  Does  the  clunge  create  the 
possibility  of  a  new  or  diffaient  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  physical  modification  to  the 
plant  or  changes  in  parameters 
govoming  normal  pknt  operation.  The 
proposed  change  continues  to  provide 
assurance  that  the  SW  System  is  capable 
of  performing  its  required  support 
function.  Therefore,  the  change  does  not 
crests  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  combinations  of 
inoperable  SW  pumps  are  bounded  by 
the  snalyses  summarized  in  CP&L 
calculations  PCN  GOO50A-10  and  PCN 
GOO50A-12  which  have  been 
previously  evaluated  by  the  NRC.  These 
analyses  demonstrate  uat  adequate  SW 
cooling  capability  woidd  still  be 
provided  with  the  proposed  change.  In 
addition,  the  proposed  allowable  outage 
times  and  the  capability  of  the  SW 
System  to  suppoirt  additional  single 
frdlures  are  consistent  with  the 
allowable  outage  times  and  capability  of 
other  safety  related  systems  with  similar 
levels  of  degradation.  Any  reduction  in 
the  margin  of  safety  is  offeet  by  the 
benefit  of  reducing  the  transient  risk 
associated  with  an  unnecessary  plant 
shutdown.  Therefore,  the  chai^  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Documeitt  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmingtcm.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Jolmson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Ralei^.  North  Carolina  27602. 

NRC  Project  Director  William  M. 
Dean. 

Carolina  Power  ft  Li^  Company,  et 
al..  Docket  Noa.  »-925  and  96-324, 
Bnuswidc  Steam  Elaciric  Plant,  Units 
1  and  2,  Branswick  Connty,  Nortii 
Carolina 

Date  of  amendment  reque^: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  allows  the 
extension  of  the  Allowed  Outage  Hme 
(AOT)  from  24  hours  to  7  days  of  a 
shutdown  unit's  4.16  kilovolt  (kV) 
balance  of  plant  (BOP)  bus  which  is 
needed  to  support  loads  required  by  the 
operating  unit. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  \he 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  , 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Extending  AOT  of  a  shutdown  unit's 
BOP  bus  from  24  houra  to  7  days  will 
not  increase  the  probability  of 
occurrence  of  an  accident  on  the 
operating  unit.  The  probability  of  a 
previously  evaluated  accident  would 
not  be  increased  by  the  longer  AOT 
since  de-energization  of  a  single  BOP 
bus  is  not  considered  in  the  initiation  of 
any  previously  analyzed  event.  The  BOP 
buses  support  the  distribution  of  offsite 
power  to  tile  Class  IE  AC  Electrical 
Power  Distribution  System,  which 
supports  equipment  necessary  for  the 
mitigation  of  accidents.  Extending  the 
AOT  of  a  shutdown  unit's  BOP  bus  will 
not  significantly  increase  the 
consequences  of  an  accident  on  the 
operating  unit.  The  consequences  of  an 
accident  occurring  during  the  proposed 
7  day  AOT  would  be  the  same  as  the 
consequences  associated  with  the 
existing  24  hour  AOT.  Therefore,  this 
change  will  not  involve  a  significant 
increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  a 
physical  modification  to  the  plant 
Therefore,  it  does  not  create  Uie 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reducticm  in  a  margin  of 
si^Bty? 

The  maigin  of  safety  is  defined  by  the 
scenario  where  a  LOCA  [loss-of-coolant 
accident]  occurs  on  the  operating  imit 
concurrent  with  loss  of  offsite  power 
and  the  worst  case  single  feilure  (e.g.,   ' 
loss  of  a  DG  (diesel  generator)  and 
associated  supported  loads).  The 
intentional  de-energization  of  one  of  the 
AC  Electrical  Power  Distribution  System 
load  groups  primarily  associated  with 
the  shutdown  unit,  as  a  result  of  de- 
energization  of  a  BOP  bus  associated 
with  the  shutdown  unit,  will  leave  three 
AC  Electrical  Power  Distribution  System 
load  groups  OPERABLE  each  with  their 
associated  emergency  diesel  generator 
and  two  sources  of  offsite  power 
OPERABLE.  Two  of  tiiese  AC  Electrical 
Power  Distribution  System  load  groups 
will  be  associated  with  the  operating 
unit  and  one  with  the  shutdown  unit 
Loss  of  an  AC  Electrical  Power 
Distribution  System  load  group 
primarily  associated  with  the  shutdown 
unit  is  not  as  limiting  to  the  operating 
unit  as  the  loss  of  one  of  its  emergency 
power  system  load  groups;  there  are 
fewer  operating  unit  loads  required  for 
mitigation  of  accident  and  transients 
affiected  by  the  removal  of  an  AC 
Electrical  Power  Distribution  System 
load  group  primarily  associated  with  the 
shutdown  unit.  The  intentional  de- 
eneigization  of  an  AC  Electrical  Power 
Distribution  System  load  group 
primarily  associated  with  the  shutdown 
unit,  as  a  result  of  de-energization  of  a 
BOP  bus,  is  enveloped  by  the  LOCA 
scenario  described  above. 

There  are  a  number  of  operating  unit 
loads  required  for  mitigation  of 
accidents  and  transients  which  will 
become  inoperable  when  an  AC 
Electrical  Power  Distribution  System 
load  group  primarily  associated  with  the 
shutdown  unit  is  removed  from  service 
as  a  result  of  de-energization  of  the 
associated  BOP  bus.  A  review  of  the 
loads  supported  by  each  of  the  load 
groups  indicates  that  operating  unit 
loads  required  for  mitigation  of 
accidents  and  transients  can  either  be 
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supplied  from  an  alternate  source  or  the 
Technical  Specifications  would  allow 
an  AOT  of  7  days  or  greater  for  the 
affected  loads.  Changing  the  AOT  from 
24  hours  to  7  days  for  an  inoperable 
BOP  bus  associated  with  the  shutdown 
unit  would  not  exceed  the  AOT  for 
these  individual  loads.  In  additicm. 
operating  unit  primary  containment 
isolation  valves  supplied  from  the 
shutdown  unit's  out  of  service  load 
group  (RHR  (residual  heat  removal) 
Outboard  Injection,  RHR  Inboard 
Injection,  and  RHR  Torus  Spray)  would 
be  closed,  in  accordance  with  the 
Technical  Specification  requirements  of 
the  operating  unit,  to  ensure  they 
perform  their  safety  function  if  needed. 
The  proposed  AOT  for  an  inoperable 
BCK*  bus  associated  with  |the]  shutdown 
unit  provides  the  benefit  of  improved 
reliability  and  availability  of  the  AC 
Electrical  Power  Distribution  System 
and  the  associated  offsite  power  circuits 
(via  upstream  BOP  buses)  since  the 
longer  AOT  will  allow  maintenance  of 
the  buses  of  these  load  groups  to  be 
performed  on  a  more  optimum 
schedule.  As  a  result,  the  proposed 
change  does  not  involve  a  significant 
decrease  in  the  margin  of  safety. 

The  NRC  stafl^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

CenJina  Potrer  *  Light  Company,  et 
aL.  Dodwt  No*.  50-325  and  50-324. 
Bnmswick  Steam  Electric  Plant,  Units 
1  and  2.  Brunswick  County.  North 
Carolina 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  allows  extension 
of  the  Allowed  Outage  Time  (AOT)  from 
8  hours  to  7  days  of  one  of  the 
shutdown  unit's  emergency  load  groups 
which  is  needed  to  support  loads 
required  by  the  operating  unit. 

0asj5  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Extending  the  Allowed  Outage  Time 
(AOT)  of  an  AC  Electrical  Power 
Distribution  System  load  group 
primarily  associated  with  a  shutdown 
unit  from  8  hours  to  7  days  will  not 
increase  the  probability  of  occurrence  of 
an  accident  on  the  operating  imit.  The 
probability  of  a  previously  evaluated 
accident  would  not  be  increased  by  the 
longer  AOT  since  de-energization  of  a 
single  load  group  is  not  considered  in 
the  initiation  of  any  previously  analyzed 
event.  The  Class  IE  AC  Electrical  Power 
Distribution  System  supports  equipment 
necessary  for  the  mitigation  of 
accidents.  Extending  the  AOT  of  an  AC 
Electrical  Power  Distribution  System 
load  group  primarily  associated  with  a 
shutdown  unit  will  not  significantly 
increase  the  consequences  of  an 
accident  on  the  operating  unit.  The 
consequences  of  an  accident  occurring 
during  the  proposed  7  day  AOT  would 
be  the  same  as  the  consequences 
associated  with  the  existing  8  hour 
AOT.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  a 
physical  modification  to  the  plant. 
Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  is  defined  by  the 
scenario  where  a  LOCA  |loss-of-coolant] 
occurs  on  the  operating  unit  concurrent 
with  loss  of  offeite  power  and  the  worst 
case  single  feilure  (e.g.,  loss  of  a  DG 
(diesel  generator]  and  associated 
supported  loads).  The  intentional  de- 
energization  of  one  of  the  AC  Electrical 
Power  Distribution  System  load  groups 
primarily  associated  with  the  shutdown 
unit  will  leave  three  AC  Electrical 
Power  Distribution  System  load  groups 
CH'ERABLE  each  with  their  associated 
emergency  diesel  generator  and  two 
sources  of  ofEtite  power  OPERABLE. 
Two  of  these  AC  Electrical  Power 


DistributiaD  System  load  groups  will  be 
associated  %vith  the  operating  unit  and 
one  with  the  shutdown  unit.  Loss  of  an 
AC  Electrical  Power  Distribution  System 
load  group  primarily  associated  with  the 
shutdown  unit  is  not  as  limiting  to  the 
operating  unit  as  the  loss  of  one  of  its 
emergency  power  system  load  groups; 
there  are  fewer  operating  unit  loads 
required  for  mitigation  of  accident  and 
transients  aHiscted  by  the  removal  of  an 
AC  Electrical  Power  Distribution  System 
load  group  primarily  associated  with  the 
shutdown  imit.  The  intentional  de- 
energization  of  an  AC  Electrical  Poww 
Distribution  System  load  group 
primarily  associated  with  the  shutdown 
unit  is  enveloped  by  the  LOCA  scenario 
described  above. 

There  are  a  number  of  operating  unit 
loads  required  for  mitigation  of 
accidents  and  transients  which  will 
become  inoperable  when  an  AC 
Electrical  Power  Distribution  System 
load  group  primarily  associated  with  the 
shutdown  unit  is  removed  from  service. 
A  review  of  the  loads  supported  by  each 
of  the  load  groups  indicates  that 
operating  unit  loads  required  for 
mitigation  of  accidents  and  transients 
can  either  be  supplied  from  an  alternate 
source  or  the  Technical  Specifications 
would  allow  an  AOT  of  7  days  or  greater 
for  the  afiiacted  loads.  Changing  the 
AOT  from  8  hours  to  7  days  for  an 
inoperable  AC  Electrical  Power 
Distribution  System  load  group 
primarily  associated  with  a  shutdown 
unit  would  not  exceed  the  AOT  for 
these  individual  loads.  In  addition, 
operating  unit  primary  contaiiunent 
isolation  valves  supplied  from  the 
shutdown  unit's  out  of  service  load 
group  (RHR  [residual  heat  removal] 
Outboard  Injection.  RHR  Inboard 
Injection,  and  RHR  Torus  Spray)  would 
be  closed,  in  accordance  with  the 
Technical  Specification  requirements  of 
the  operating  unit,  to  ensure  they 
perform  their  safety  function  if  needed. 
The  proposed  AOT  for  an  inoperable  AC 
Electrical  Power  Distribution  System 
load  group  provides  the  benefit  of 
improved  reliability  and  availability  of 
the  AC  Electrical  Power  Distribution 
System  since  the  longer  AOT  will  allow 
maintenance  of  the  buses  of  these  load 
groups  to  be  performed  on  a  more 
optimum  schedule.  As  a  result,  the 
proposed  change  does  not  involve  a 
significant  decrease  in  the  margin  of 
safety. 

The  NRC  staff  has  revievred  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Litnrary.  601  S.  College  Road. 
Wibnington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Protect  Director:  William  M. 
Dean. 

Carolina  Power  k  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  allows  reactor 
coolant  system  (RCS)  hydrostatic 
pressure  and  leakage  testing  to  be 
performed  with  average  reactor  coolant 
temperature  in  excess  of  212*F  and  not 
consider  the  plant  to  be  in  MODE  3  (hot 
shutdown)  provided  certain  ccmditions 
are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  The  proposed  change  allows 
RCS  hydrostatic  pressure  and  leakage 
testing  to  be  performed  with  average 
reactor  coolant  temperatiue  in  excess  of 
212**F  and  not  consider  the  plant  to  be 
in  MODE  3  provided  certain  conditions 
are  met.  The  probability  of  a  leak  or  a 
pipe  break  in  the  reactor  coolant 
pressure  boimdary  diuing  inservice  leak 
and  hydrostatic  testing  is  not  increased 
by  allowing  reactor  coolant  temperature 
to  exceed  212'F  because  the  Reactor 
Coolant  System  is  designed  for 
temperatiires  exceeding  SOO'F  writh 
similar  pressures.  In  addition,  because 
an  inspection  is  being  performed  on  the 
Reactor  Coolant  System  piping  while  it 
is  being  pressiuized,  the  probability  of 
a  crack  going  unnoticed  and  resulting  in 
a  pipe  break  is  reduced.  Reactor  vessel 
integrity  will  not  be  compromised  by 
performing  hydrostatic  pressiu«  and 
leakage  testii^  at  temperatures  in  excess 
of  212*F.  Performing  nydrostatic 
pressure  and  leakage  testing  above 
212'F  would  allow  steam,  rathm  than 
water  to  emit  frtnn  a  leak  or  pipe  break. 


The  hydrostatic  or  inservice  leak  test  is 
performed  with  a  water  solid  reactor 
pressure  vessel.  An  engineering  analysis 
was  performed  to  determine  the  reactor 
building  pressure  and  temperatiue 
effects  if  a  pipe  break  occurred  during 
the  hydrostatic  pressure  and  inservice 
leak  testing  at  a  reactor  coolant 
temperature  of  27S''F.  A  recirculation 
line  break  was  used  in  the  analysis  since 
it  was  considered  the  most  conservative 
pipe  break  with  primary  containment 
breached  during  the  test.  This  analysis 
has  concluded  that  the  recirculation  line 
break  during  the  performance  of  the  test 
could  result  in  a  rise  in  reactor  building 
pressiue  sufficient  to  caiise  the  opening 
of  the  reactor  building  blowout  panel 
and  result  in  a  breach  of  secondary 
containment.  Furthermore,  this  analysis 
has  shown  without  credit  for  HVAC 
[heating,  ventilation,  and  air 
conditioning]  operation,  there  would 
also  be  a  short  term  increase  in  the 
reactor  building  ambient  temperature. 
However,  when  compared  to  the  UFSAR 
[Updated  Final  Safety  Analysis  Report) 
UOCA  [loss-of-coolant  accident]  analysis 
and  the  UFSAR  main  steam  line  break 
analysis,  it  can  be  concluded  that  the 
consequences  relative  to  offeite  doses, 
reactor  building  pressures  and 
temperatiues  are  bounded  by  previously 
analyzed  accidents.  This  change  will 
require  that  secondary  containment  be 
OPERABLE  and  capable  of  handling 
airborne  radioactivity  from  steam  leaks 
that  could  occur  diuing  the  performance 
of  hydrostatic  pressure  or  inservice  leak 
testing.  Requiring  secondary 
containment  to  be  OPERABLE  will 
conservatively  ensure  that,  in  the 
absence  of  a  pipe  break,  potential 
airborne  radiation  fix>m  steam  leaks  will 
be  filtered  through  the  Standby  Gas 
Treatment  System,  thereby  minimizing 
radiation  releases  to  the  environment. 
Leaks  to  secondary  containment  would 
typically  be  detected  by  leakage 
inspections  before  significant  inventory 
loss  occurred.  This  is  an  integral  part  of 
the  hydrostatic  pressure  and  inservice 
leak  testing  program.  In  addition,  there 
is  no  mechanism  to  impart  additional 
fission  products  into  the  reactor  coolant. 
Since  the  hydrostatic  pressure  test  is 
performed  after  refueling,  few 
noncondensible  gases  remain  in  the 
reactor  coolant.  In  the  proposed 
condition,  the  stored  energy  in  the 
reactor  core  will  be  the  same  as  that  at 
212*F.  This  stored  energy  is  sufficiently 
low  such  that  even  with  the  loss  of 
inventory  following  a  recirculation  line 
break,  the  core  coverage  could  be 
maintained  and  the  fuel  would  not 
exceed  its  peak  clad  temperature  limit. 
Therefore,  no  significant  release  of 


fission  products  would  occur. 
Therefore,  this  change  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  any  physical  changes  to  plant 
structures,  systems,  or  components  (no 
new  or  different  type  of  equipment  will 
be  installed  and  no  equipment  will  be 
removed).  The  change  will  not  alter 
assiunptions  made  in  the  safety 
analyses.  Therefore,  the  change  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  allows  RCS 
hydrostatic  pressure  and  leakage  testing 
to  be  performed  with  average  reactor 
coolant  temperatiu«  in  excess  of  212*  F 
and  not  consider  the  plant  to  be  in 
MODE  3  provided  certain  conditions  are 
met.  Secondary  containment  will  be 
required  to  be  maintained  during  the 
test  and  all  required  systems  with  the 
reactor  in  MODE  4  [cold  shutdown]  will 
be' OPERABLE  in  accordance  with  the 
Technical  Specifications.  Since  the 
hydrostatic  or  leak  tests  are  performed 
water  solid,  at  low  decay  heat  values, 
and  near  MODE  4  conditions,  the  stored 
energy  in  the  reactor  core  will  be  very 
low.  Under  these  conditions,  the 
potential  for  foiled  foel  and  a 
subsequent  increase  in  coolant  activity 
is  minimized.  The  reactor  pressure 
vessel  would  rapidly  depressurize  in  the 
event  of  a  large  primary  system  leak  and 
the  low  pressure  injection  systems 
normally  OPERABLE  in  MODE  4  would 
be  adequate  to  keep  the  core  flooded. 
This  would  ensure  that  the  fuelAirauld 
not  be  uncovered  uid  would  not  exceed 
the  22002$*  P^  c^  temperature  limit. 
Moreover,  requiring  secondary 
containment,  including  isolation 
capability,  to  be  OPERABLE  will  assure 
that  potential  airborne  radiation  from 
small  leaks  can  be  filtered  through  the 
Standby  Gas  Treatment  System.  This 
will  ensure  that  doses  remain  within  the 
limits  of  10  CFR  100  guidelines.  The 
potential  doses  bora  any  leak  or  pipe 
break  diuing  the  test  are  bounded  by 
design  basis  accident  doses  presented  in 
the  UFSAR.  Small  system  leaks  would 
be  detected  by  inspecticms  before 
significant  inventory  loss  has  occurred. 
In  addition,  the  change  provides  the 
benefit  of  avoiding  depressurization  and 
repressurization  of  the  reactor  pressure 
vessel  during  system  hydrostatic  or 
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leakage  pressure  tests  because  of  the 
\ack  of  sufBcient  margin  to  the  MODE 
4/MODE  3  reactor  coolant  temperature 
transition  limit.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

CaroliiM  Power  ft  Light  Company,  el 
•L,  Docket  Nos.  9fr-329  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Bnuiswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1, 1996. 

Description  of  amendment  request: 
The  proposed  change  adds  explicit 
exceptions  to  10  CFR  50  Appendix  J  in 
the  primary  containment  leakage  testing 
program  which  were  previously 
approved  by  the  Nuclear  Regulatory 
Commission  for  the  Brunswick  Steam 
Electric  Plant  Units  1  and  2. 

Basis  for  proposed  no  significant 
haxards  consideration  determirtation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraticMi,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  involves 
refbnnatting,  renumbering,  and 
rewording  ^  existing  Technical 
Specifications.  The  reformatting, 
renumbering,  and  rewording  process 
involves  no  technical  changes  to  the 
existing  Technical  Specifications.  As 
such,  this  change  is  administrative  in 
nature  and  does  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  aoddent  or  transient  events. 
Thsrefbra.  this  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  change  create  the 
possibility  of  a  new  (k  diffierent  kind  of 
accident  firom  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  changes  in  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any 
new  or  eliminate  any  old  requirements. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safiaty? 

The  proposed  change  will  not  reduce 
a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analyses 
asstunptions.  This  change  is 
administrative  in  nature.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wihnington.  North  CaroUna  28403- 
3297 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  k  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

NRC  Project  Director:  William  M. 
Dean. 

CaroUna  Power  ft  light  Company,  et 
aL.  Docket  Noa.  SO-325  and  90-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
CaroUna 

Date  of  amendment  request: 
November  1. 1996. 

Description  of  amendment  request: 
The  proposed  change  would  change  the 
requiremoat  of  the  Rod  Block  Monitor 
(RBM)  to  be  Operable  when  Thermal 
Power  is  greater  than  or  equal  to  29% 
of  Rated  Thermal  Power  and  less  than 
90%  of  the  Rated  Thermal  Power  virith 
the  minimum  critical  power  ratio 
(MCPR)  less  than  1.70. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddmit  previously 
evaluated? 

The  proposed  change  provides  more 
stringent  requirements  for  operation  of 
the  fedlity.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  increase  the  probability  of 
initiating  an  analyzed  event  and  do  not 
alter  assumptions  relative  to  mitigation 
of  an  accident  or  transient  event.  The 
more  restrictive  requirements  continue 
to  ensure  process  variables,  structures, 
systems,  and  components  are 
maintained  consistent  with  the  safety 
analyses  and  licensing  basis.  Therefore, 
this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  a  physical  alteratim  of  the  plant 
(no  new  or  diifiiBrant  type  of  equipment 
will  be  installed)  or  changes  in  the 
methods  governing  normal  plant 
operation.  The  proposed  change  does 
impose  different  requirements. 
However,  these  changes  are  consistent 
with  the  assumptions  in  the  safety 
analyses  and  licensing  basis.  Thus,  this 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reducti<m  in  a  margin  of 
si^Bty? 

The  imposition  of  more  restrictive 
requirements  either  has  no  impact  on  or 
increases  the  margin  of  plant  safety.  As 
provided  in  the  discussion  of  the 
change,  each  change  in  this  category  is 
by  definition,  providing  additional 
restricticms  to  enhance  plant  safety.  The 
change  maintains  requirements  within 
the  safety  analyses  and  licensing  basis. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington.  WUliam  Madison  Randall 
Library,  601  S.  College  Roed. 
Wilmington.  North  Carolina  28403- 
3297. 
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Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Coimsel.  Carolina  Power  ft  Light 
Company.  Post  Office  Box  1551. 
Ralei^.  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean. 

Carolina  Power  ft  liglit  Company,  et 
al.,  Dodcet  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
CaroUna 

Date  of  amendment  request: 
November  1, 1996. 

Description  t^  amendment  request:  A 
Rod  Worth  Minimizer  (RWM) 
CHANNEL  FUNCTIONAL  TEST  is 
currently  required  to  be  performed 
during  both  a  shutdown  and  a  startup. 
The  amendment  request  would  modify 
the  test  frequency  to  require  that  the 
CHANNEL  FUNCTIONAL  TEST  only  be 
performed  once  provided  the  last  test 
performance  occurred  within  a  92-day 
period. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  lO  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hfizards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

CTS  [Current  Technical  Specification] 
4.1.4.1.1  requires  a  CHANNEL 
FUNCTIONAL  TEST  to  be  performed 
prior  to  withdrawal  of  control  rods  for 
the  purpose  of  making  the  reactor 
critical  and  when  the  RWM  is  initiated 
during  a  plant  shutdown.  ITS  [Improved 
TSl  Surveillance  Requirements  are 
similar  to  CTS  4.1.4.1.1  except  a  test 
Frequency  is  specified  (92  days).  The 
proposed  change  effectively  extends 
a(n]  RWM  Surveillance  Frequency,  i.e., 
the  CHANNEL  FUNCTIONAL  TEST  is 
not  required  to  be  performed  if  a  startup 
or  shutdown  occurs  within  92  days  of 
a  previous  startup  or  shutdown.  The 
RWM  and  associated  Surveillance 
Requirements  are  not  assumed  as 
initiators  of  any  previously  analyzed 
accidents.  In  addition,  operating  history 
has  shown  that  the  RWM  would  be 
continually  reliable  during  the  extended 
Surveillance  interval.  The  consequences 
of  an  accident  are  not  affected  by 
relaxing  the  Frequency  of  the 
Surveillance  since  the  consequences  of 
a  design- basis  accident  with  the  RWM 
inoperable  during  a  reactor  startup  or 
shutdown  (due  to  an  undetected  failure) 
are  the  same  as  the  consequences  of  a 
design  basis  accident  with  the  RWM 
inoperable  for  the  proposed  92  day 


period.  Additionally,  the  most  common 
outcome  of  the  performance  of  a 
Surveillance  is  the  successful 
demonstration  that  the  acceptance 
criteria  are  satisfied.  This  change  does 
not  alter  assiunptions  relative  to  the 
mitigation  of  an  accident  or  transient 
event.  Therefore,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  change  introduces  no  new  mode 
of  plant  operation  and  it  does  not 
involve  physical  modification  to  the 
plant.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  maigin  of 
safety? 

The  proposed  change  to  the 
Frequency  is  acceptable  since  the  ITS 
Surveillance  Frequency  is  adequate  for 
ensuring  the  RWM  is  maintained 
OPERABLE. 

Operating  history  has  shown  that  the 
RWM  would  be  continually  reliable 
during  the  extended  Surveillance 
interval.  The  most  common  outcome  of 
the  performance  of  a  Surveillance  is  the 
successful  demonstration  that  the 
acceptance  criteria  are  satisfied.  Also, 
the  proposed  change  provides  a  benefit 
of  eliminating  unnecessary  testing  prior 
to  startup  and  during  a  shutdown  which 
reduces  wear  on  the  instruments, 
thereby  increasing  overall  reliability.  As 
such,  this  change  does  not  involve  a 
signiHcant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5G.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  M. 
Dean.    . 


CaroUna  Power  ft  Light  Company,  et 
aL,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request: 
December  16, 1997. 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
revise  the  Technical  Specifications  for 
the  Shearon  Harris  Nuclear  Plant. 
Specifically,  the  amendment  request 
proposes  revisions  to  TS  4.7.1.2.1.a.2.a. 
Auxiliary  Feedwater  System 
Surveillance  Requirements,  to  change 
the  differential  pressure  and  flow 
requirements  of  the  steam  turbine- 
driven  Auxiliary  Feedwater  (AFW) 
pump  to  allow  testing  of  the  pump  at  a 
lower  speed  than  is  currently 
performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Changing  the  recirculation  flow  test 
parameters  at  which  the  turbine-driven 
AFW  pimip  is  tested  will  demonstrate 
pump  operability  while  allowing  the 
surveillance  to  be  performed  at  a  speed 
that  is  less  detrimental  to  the  pump. 
Appropriate  testing  will  continue  to 
ensure  that  the  Auxiliary  Feedwater 
System  (AFS)  is  capable  of  performing 
its  intended  function.  The  proposed 
amendment  will  not  introduce  any  new 
equipment  or  require  existing 
equipment  to  function  different  from 
that  previously  evaluated  in  the  Final 
Safety  Analysis  Report  (FSAR)  or  TS. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Changing  the  recirculation  flow  test 
parameters  at  which  the  tiu^ine-driven 
AFW  pump  is  tested  will  demonstrate 
pump  operability  while  allowing  the 
surveillance  to  be  performed  at  a  speed 
that  is  less  detrimental  to  the  pump. 
Appropriate  testing  will  continue  to 
ensure  that  the  AFS  is  capable  of 
performing  its  intended  hmction.  The 
proposed  amendment  will  not  introduce 
any  new  equipment  or  require  existing 
equipment  to  function  different  from 
that  previously  evaluated  in  the  Final 
Safety  Analysis  Report  (FSAR)  or  TS. 
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The  proposed  amendment  wrill  not 
create  any  new  accident  scenarios, 
becatiae  tlie  change  does  not  introduce 
any  new  single  failures,  adverse 
equipment  or  material  interactions,  or 
release  paths.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  si^licant  reduction  in  the 
margin  of  safety. 

Changing  the  recirculation  flow  test 
parameters  at  which  the  turbine-driven 
AFW  pump  is  tested  will  demonstrate 
pump  operability  while  allowing  the 
surveillance  to  be  performed  at  a  speed 
that  is  less  detrimental  to  the  pump. 
Appropriate  testing  will  continue  to 
ensure  that  the  AFS  is  capable  of 
performing  its  intended  hmction. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reductioo  in  the 
margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Cameron  Village  Regional 
Library,  1930  Qark  Avenue,  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  k  Light 
Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director.  William  M. 
Dean. 

Cwnmonweahit  Edison  Caaspany. 
Docket  Noa.  S»-373  and  50-374. 
LaSidk  Cmuty  Statioa.  Uoits  1  and  2. 
LaSaUeCooiity.  Illinois 

Date  of  amendment  request: 
December  12. 1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  bypass  logic  for  Main  Steam 
Line  Isolation  Valve  Isolation  Actuation 
Instnunentation  on  Condenser  Low 
Vacuum  as  stated  in  Technical 
Specification  (TS)  Tables  3.3.2-1  and 
4.3.2.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(8).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in 
the  probebility  or  consequences  of  an 
accident  previously  evaluated  because: 


The  reactor  vessel  steam  dome 
pressure  switches,  whifdi  are  proposed 
to  be  removed  from  the  Main  Steam 
Isolation  Valve  (MSIV)  closure  scram 
bypass  logic  and  the  Condenser 
Vacuum— Low  MSUV  (main  steam  line 
isolation  valve]  isolation  bypass  logic 
cause  the  above  trip  functions  to 
become  active  whcni  the  reactor  mode 
switch  is  not  in  the  RUN  position  and 
the  reactor  pressure  is  greater  than  1043 
psig.  The  setpoints  of  tne  reactor  vessel 
steam  dome  pressure  switches  are  the 
same  as  the  reactor  vessel  steam  dome 
pressure — high  scram  function.  Also, 
any  pressure  transients  as  a  result  of 
MSrV  closure  when  not  in  Operational 
Condition  1.  Run  mode,  are  minor  due 
to  low  steam  flow  conaparsd  to  the  same 
event  at  rated  power,  lliarefiare,  the 
reactor  pressure  swdtches  being  removed 
from  the  bypass  logic  of  the  MSIV 
closure  scram  has  uttle  or  no  affisct  on 
reactor  startup,  operation,  shutdown,  or 
analyzed  accidents. 

The  condenser  vacuum — low 
isolation  function  bypass  is  interlocked 
by  the  same  pressure  switches  that 
bypass  the  MSIV  closure  scram  when 
the  reactor  mode  switch  is  not  in  the 
RUN  position.  In  addition  to  reactor 
pressure  not  high,  the  bypass  of  the 
condenser  vacuuim — low  is  bypassed 
only  if  the  reactor  mode  svdtcn  is  not 
in  the  RUN  position,  all  Turbine  Stop 
Valves  (TSVs)  are  not  full  open,  and  the 
keylock  bypass  switches  are  in  BYPASS 
(one  for  each  channel). 

With  the  reactor  pressure  interlock 
removed,  the  remaining  interlocks 
assure  that  the  condenser  will  not  be 
overpressurized  in  Operational 
Conditions  2  and  3.  The  Reactor  mode 
svritch  interlock  limits  reactor  thermal 
power  to  less  than  about  12  percent  in 
Operational  Condition  2  (Control  Rod 
withdrawal  block  on  APRM  (average 
power  range  monitor]  High  setpoint  in 
Operational  Conditions  2  and  5)  and  to 
much  less  than  1  percent  power  when 
all  control  rods  are  fully  inserted  in 
Operational  Condition  3  after  initial 
thermal  power  decay  due  to  decay  heat 
following  reactor  shutdown.  The 
Turbine  bypass  valves  can  not  be 
opened  with  condenser  vacuum  low 
(approximately  the  same  as  the  isolation 
setpoint.  but  different  instrumentation). 
The  TSVs  remain  closed  with  condenser 
vacuiun  low  due  to  a  turbine  trip  on  low 
condenser  vacuum.  Therefore,  the 
remaining  bypass  interlocks  assure  that 
the  isolation  of  the  main  steam  lines 
will  occur  when  needed  to  prevent 
overpressurization  of  the  main 
condenser  when  vacuum  is  low  or  gone. 

The  change  to  the  position 
information  in  the  TS  Table  notes  for 
the  TSV  bypass  interlock  corrects 


misinformatiaa  in  the  TS.  The  design 
has  always  used  contacts  from  the 
auxiliary  relays  associated  wfith  the 
"not-full-open"  limit  switches  for  the 
MSIV  closure  scram.  Therefore,  the 
setp<rints  are  the  same  as  the  MSIV 
closure  scram  in  TS  2.2.1.  The  setpoint 
in  the  notes  *  are  made  approximate  to 
avoid  conflict  with  the  RPS  IreactOT 
protection  system]  setpoints,  which  are  ' 
controlling.  Also,  [sic]  surveillances  for 
the  RPS  function  for  TSV  closure  scram 
will  continue  to  be  performed  per  TS 
4.3.1  at  the  frequencies  specified  in  TS 
Table  4.3.1.1-1. 

The  setpoint  for  the  TSV  intwlock  is 
not  a  critical  parameter  for  the  isolation 
bypass  interlock,  since  the  nnmal 
position  of  the  TSVs  with  low 
condenser  vacuum  is  fully  closed. 
Therefore,  the  use  of  an  approximate 
value  is  sufficient,  since  me  actual 
8etp<nnt8  and  surveillances  are 
controlled  by  other  specifications. 

The  reactor  pressure  switches  being 
removed  from  the  above  bypass  circuits 
are  not  used  for  the  mitigation  of  any 
analyzed  accidents  or  truisients  and 
may  actually  [decreese]  the  probability 
of  a  scram  or  isolation  in  Startup  mode 
due  to  the  potential  for  misoperation. 
Also,  the  correction  to  the  TSV  position 
in  the  bypess  notes  is  more  consistent 
with  the  actual  setpoints,  which  are 
controlled  by  the  limiting  Safisty 
System  Settings  for  RPS  trip  function 
due  to  TSV  closure. 

The  rewording  of  Note  *  in  TS  Table 
4.3.2.1-1  to  be  more  like  Note  *  in  TS 
Table  3.3.2-1  helps  avoid  confusion  due 
to  wording  difEarenoes  and  is  an 
administrative  type  chan^. 

Therefore,  there  is  no  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
difiiarent  kind  of  aoddmt  from  any 
accident  previously  evaluated  because: 

The  removal  of  the  reector  pressure 
switches  frtxn  the  bypass  logic  for  the 
MSIV  closure  scram  mncti<m  and  the 
condenser  vacuiun — low  MSUV 
isolation  function  with  a  setpoint  equal 
to  the  reactor  pressure  scram  setpoint  is 
not  a  significant  change  and  does  not 
alter  the  reector  modes  in  which  the 
trips  are  or  can  be  bypassed.  When  not 
in  RUN  mode,  energy  levels  are  low 
compared  to  events  that  could  occur  at 
rated  power  levels.  These  pressure 
switches  only  slightly  change  the  bypass 
logic  and  do  not  afliact  the  scram  and 
isolation  circuitry  such  that  a  new  or 
difiiarent  kind  of  accident  would  occur.  - 

The  correction  of  the  TSV  position 
interlock  for  the  b]rpass  function  for  the 
condenser  vacuiun — low  MSLIV 
isolation  is  not  a  physical  change  to  the 
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plant,  so  no  failure  modes  are  afiiacted 
or  created. 

The  rewording  of  Note  *  in  TS  Table 
4.3.2.1-1  to  be  more  like  Note  *  in  TS 
Table  3.3.2-1  hel{«  avoid  confusion  due 
to  wording  diffwenoes  and  is  an 
administrative  type  chan^. 

Therefore,  the  possibihty  of  a  new  or 
difiierent  kind  of  accident  is  not  created. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  sa£rty  because: 

The  removal  of  tne  rector  pressure 
switches  from  the  bypass  logic  of  the 
MSIV  closure  scram  function  and  the 
bypass  logic  from  the  condenser 
vacuiun — low  MSLIV  isolation  function 
does  not  reduce  the  margin  of  safety, 
because  the  setpoints  were  not 
establi^ed  from  analyses  that  have 
been  performed.  The  setpoints  were  set 
at  the  value  of  the  reactor  scram  on  high 
reactor  pressure  as  a  convenient 
setpoint  out  of  the  way  of  normal  plant 
operation,  rather  than  initially  removing 
the  bypass  interlock. 

Also,  the  high  reactor  pressure  scram 
is  required  to  be  operable  in  Operational 
Conditions  1.  2.  and  3,  and  has  no 
installed  means  of  byptws,  so  the 
removal  of  the  MSIV  closure  scram  in 
Operational  Conditions  other  than  mode 
1 ,  Run  mode  becoming  active  due  to 
high  reactor  pressure  does  not  reduce 
the  margin  for  reactor  pressurization 
events. 

The  remaining  bypass  interlocks, 
associated  with  TSV  position  fcv  the 
bypass  of  the  condenser  vacuum — low 
MSLIV  isolation,  assure  that  the  main 
condenser  will  be  protected  from 
overpressurization  events  with  low 
condenser  vacuiun.  The  TSVs  are  closed 
due  to  a  main  turbine  trip  with  low 
condenser  vacuum,  so  if  the  TSVs  were 
to  foil  open,  the  MSUV  %iall  occur  in 
Operational  Conditions  2  and  3  when 
required.  The  removal  the  reactor 
pressure  bypass  interlock  and  the 
correction  to  the  TSV  position  will  not 
be  a  significant  reduction  in  the  margin 
of  safety. 

The  rewording  of  Note  *  in  TS  Table 
4.3.2.1-1  to  be  more  like  Note  *  in  TS 
Table  3.3.2-1  helps  avoid  confiision  due 
to  wording  diffisrences  and  is  an 
administrative  type  change. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in 
the  marvdn  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
si^iificant  hazards  consideration. 

Local  Public  L^ument  Boom 
location:  Jacobs  Memorial  Library. 


Illinois  Valley  Community  College. 
Oglesby.  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago,  Illinois 
60603. 

NRC  Project  EHrector.  Robert  A.  Capra. 

Dake  Energy  CorperalMMi,  el  aL,  Docket 
Noa.  Sfr-413  and  30^14,  Catawba 
Nndear  Statioo.  Unils  1  and  2,  York 
County,  Sondi  Carolina 

Date  of  amendment  request: 
December  11, 1997. 

Description  of  amendment  request: 
The  licensee  proposed  to  revise  Table 
3.3-4  of  the  units'  Technical 
Specifications,  changing  the  Nuclear 
Service  Water  System  Suction  Transfer 
(from  Lake  Wylie  to  the  Standby 
Nuclear  Service  Water  Pond  (SNSWP)) 
to  a  higher  level  of  Lake  Wylie.  The 
Nuclear  Service  Water  System  is  the 
ultimate  heat  sink  for  various  heat  loads 
during  normal  operation  and  design 
basis  accidents.  The  system  also 
provides  makeup  water  to  various 
systems.  Lake  Wylie  provides  the 
normal  water  supply  whraeas  the 
SNSWP  provides  an  assured  water 
source  should  Lake  Wylie  water 
becomes  unavailable.  The  transfer  of 
suction  is  currently  required  to  occur 
automatically  when  LaJce  Wylie's  levels 
drops  to  an  elevation  of  552.9  fiset.  The 
proposed  revision  would  change  this 
requirement  to  a  more  omservative 
level  about  2.5  feet  higher  than  the 
current  level.  This  change  would  correct 
previously  identified  nonconservative 
aspects  of  the  net  positive  suction  head 
(NPSH)  calculation  for  the  Nuclear 
Service  Water  System  pumps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standanis  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  is  presented  below. 

1.  Will  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  revised  suction  transfer  point 
would  increase  reliability  of  the  Nuclear 
Service  Water  System  by  increasing  the 
NPSH  available  to  the  system.  No 
previously  analyzed  accidents  were 
initiated  by  transfer  of  the  suction 
source,  and  the  transfer  of  suction  was 
not  a  fector  in  the  consequences  of 
previously  analyzed  accidents. 
Therefore,  the  pro[>osed  change  will 
have  no  impact  on  the  consequences  or 
probabilities  of  any  previously 
evaluated  accidents. 


2.  Will  the  change  create  the 
possibility  of  a  new  or  diffiaraice  kind 
of  accident  from  any  accident 
previously  evaluated? 

No.  Other  than  requiring  suction  be 
transferred  at  a  higher  level  of  Lake 
Wylie,  the  proposed  change  would  not 
lead  to  any  hardware  or  operating 
procedure  change.  Hence,  no  new 
equipment  failure  modes  or  acddotits 
bian  those  previously  evaluated  will  be 
created. 

3.  Will  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No.  Margin  of  safety  is  associated 
with  confidence  in  the  design  and 
operation  of  the  plant  The  proposed 
change  to  the  Technical  Spedficaticms 
does  not  involve  any  chai^  to  plant 
design  or  operation.  Thus,  the  margin  of 
safety  previously  analyzed  and 
evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Attorney  for  licensee:  Mr.  Paul  R. 
Newton,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Project  Director.  Herbert  N. 
Berkow. 

Duke  Energy  Corponitkm.  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawl»a 
Nuclear  SUtion,  Units  1  and  2.  Yoric 
County,  South  Carolina 

Date  of  amendment  request: 
December  18, 1997;  revised  on  January 
26, 1998. 

Description  of  amendment  request: 
The  licensee  proposed  to  revise  the 
units'  fecility  operating  licenses  (FOL) 
NPF-35  and  NPF-52  to  delete  license 
conditions  which  have  been  fulfilled,  to 
update  information  to  reflect  current 
plant  status  and  regulatory 
requirements,  and  to  make  other 
editorial  corrections.  All  the  requested 
changes  are  administrative. 

Basis  for  proposed  no  significant 
hazards  consideration  detamination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
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No.  The  proposed  amendment  to  the 
FOL  involves  administrative  changes 
only.  No  actual  plant  equipment, 
operating  practices,  or  accident  analyses 
are  affected  by  this  proposed 
amendment.  Therefore,  the  proposed 
amendment  has  no  impact  on  the 
possibility  (sic)  of  any  type  of  accident: 
new,  different,  or  previously  evaluated. 

2.  Will  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  nt)m  any  accident  previously 
evaluated? 

No.  The  proposed  amendment  to  the 
Catawba  FOL  involves  administrative 
changes  only.  No  actual  plant 
equipment,  operating  practices,  or 
accident  analyses  are  affected  by  this 
proposed  amendment  and  no  feilure 
modes  not  bounded  by  previously 
evaluated  accidents  are  created. 
Therefore,  the  proposed  amendment  has 
no  impact  on  the  possibility  (sic)  of  any 
type  of  accident:  new,  different,  or 
previously  evaluated. 

3.  Will  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No.  Margin  of  safety  is  associated 
with  confidence  in  the  ability  of  the 
fission  product  barriers  (i.e.,  fuel  and 
fuel  cladding,  Reactor  Coolant  System 
pressure  boundary,  and  containment 
structure)  to  limit  the  level  of  radiation 
dose  to  the  public.  The  proposed  license 
amendment  is  administrative  in  nature 
and  only  updates  the  Catawba  FXDL  to 
eliminate  outdated  or  completed 
requirements:  therefore,  no  reduction  in 
any  existing  margin  of  safety  is 
involved. 

The  NRC  staff  has  revie%ved  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina. 

Attorney  for  licensee:  Mr.  Paul  R. 
Newton,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte.  North 
Carolina. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Eatergy  Operatiom.  Inc.,  Docket  No. 
50-313.  Arkansaa  Nuclear  One.  Unit 
No.  1,  Pope  County.  Arkansas 

Date  of  amendment  request: 
December  12, 1997,  «vith  supplement 
dated  August  13,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  establishes 
an  alternate  repair  criteria  for  the 


segment  of  steam  generator  tubes  that 
are  located  within  the  upper  tube  sheet. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  steam  generators  are  used  to 
remove  heat  from  the  reactor  coolant 
system  during  normal  operation  and 
during  accident  conditions.  The  steam 
generator  tubing  forms  a  substantial 

Eortion  of  the  reactor  coolant  pressure 
oundary.  A  steam  generator  tube 
failure  is  a  violation  of  the  reactor 
coolant  pressure  boundary  and  is  a 
specific  accident  analyzed  in  the  ANO- 
1  Safety  Analysis  Report. 

The  purpose  of  the  periodic 
surveillance  performed  on  the  steam 
generators  in  accordance  with  ANO-1 
Technical  Specification  4.18  is  to  ensure 
that  the  structural  integrity  of  this 
portion  of  the  reactor  coolant  system 
(RCS)  will  be  maintained.  The  technical 
specification  plugging  limit  of  40%  of 
the  nominal  tube  wall  thickness 
requires  tubes  to  be  repaired  or  removed 
from  service  because  the  tube  may 
become  unserviceable  prior  to  the  next 
inspection.  Unserviceable  is  defined  in 
the  TS  as  the  condition  of  a  tube  if  it 
leaks  or  contains  a  defect  large  enough 
to  affect  its  structural  integrity  in  the 
event  of  an  operating  basis  earthquake, 
a  loss-of-coolant  accident,  or  a  steam 
line  break. 

The  proposed  technical  specification 
specifies  an  alternate  plugging  limit  for 
upper  tubesheet  volumetric  outer 
diameter  intergranular  attack  (ODIGA) 
indications.  Based  upon  extensive 
testing  and  plant  experience,  it  has  been 
determined  that  upper  tubesheet 
volumetric  ODIGA  fiaws  with  a  bobbin 
voltage  indication  less  than  that 
specified  by  the  proposed  technical 
specification  can  remain  in  service 
while  maintaining  the  serviceability  of 
the  tube. 

From  testing  performed  on  simulated 
fiaws  within  the  tubesheet,  it  has  been 
shown  that  the  patch  IGA  indications 
within  the  upper  tubesheet.  with  depths 
up  to  100%  through-wall,  do  not 
represent  structurally  significant  flaws 
which  would  increase  the  probability  of 
a  tube  failure  beyond  that  currently 
assumed  in  the  ANO-1  Safety  Analysis 
Report.  The  dose  consequences  of  a 
MSLB  accident  are  analyzed  in  the 
ANO-1  accident  analysis.  This  analysis 
assximes  the  unit  is  operating  with  a  1 


gpm  steam  generator  tube  leak  and  that 
the  unit  has  been  operating  with  1% 
defective  fuel.  Increased  leakage  during 
a  postulated  MSLB  accident  resulting 
from  applying  the  voltage-base  repair 
criteria  to  upper  tubesheet  volumetric 
ODIGA  is  not  exoected.  ODIGA  has 
been  present  in  the  ANO-1  steam 
generators  for  many  years  with  no 
known  leakage  attributed  to  this  damage 
mechanism.  Because  of  its  localized 
nature  and  morphology,  the  flaw  does 
not  open  under  accident  conditions.  To 
further  support  this  conclusion,  hot  leak 
testing  at  the  bounding  MSLB 
temperature,  pressure,  and  load  was 
performed  on  tubing  with  representative ' 
laboratory  generated  flaws.  The  leak 
testing  was  performed  on  29  samples 
with  volumetric  ODIGA  with  bobbin 
indications  of  0.04  to  1.62  volts.  None 
of  these  flaws  showed  signs  of  leakage 
as  a  result  of  these  loads.  Additionally, 
four  specimens  created  by 
electrodischaige  machining  (EDM)  with 
depths  up  to  approximately  95% 
through-wall  were  tested  with  no 
leakage  detected.  It  was.  therefore, 
concluded  that  volumetric  ODIGA  flaws 
with  an  eddy  current  indication  up  to 
1.62  volts  will  not  leak  under  accident 
conditions,  and  that  this  is  an 
acceptable  threshold  value  to  use  to 
assiune  zero  accident  leakage. 

This  change  allows  volumetric 
ODIGA  flaws  within  the  tubesheet. 
which  are  not  projected  to  meet  or 
exceed  the  1.62  volt  threshold  when 
considering  eddy  current  uncertainty 
and  an  allowance  for  growth,  to  remain 
in  service.  Continued  operation  with 
these  flaws  present  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  for  ANO-1. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Does  Not  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Previously  Evaluated. 

The  steam  generators  are  passive 
components.  The  intent  of  the  technical 
specification  surveillance  requirements 
are  being  met  by  this  change  in  that 
adequate  structural  and  leakage  integrity 
will  be  maintained.  Additionally,  the 
proposed  change  does  not  introduce  any 
new  modes  of  plant  operation. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  margin  of  safety  is  not  reduced  by 
the  implementation  of  the  proposed 
technical  specification  change  allowing 
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volumetric  CHDIGA  flaws  within  the 
upper  tubesheet  which  meet  the 
proposed  acceptance  criteria  to  remain 
in  service. 

Testing  of  upper  tubesheet  volumetric 
ODIGA  flaws  removed  from  the  ANO- 
1  OTSGs  during  1R13,  showed  the 
flawed  tubes  to  be  capmble  of 
withstanding  differential  pressures  of 
10.000  psid  without  the  presence  of  the 
tubesheet.  Testing  of  simulated  through- 
wall  flaws  of  up  to  0.5  inch  in  diameter 
within  a  tubesheet  showed  that  the 
tubes  always  foiled  outside  of  the 
tubesheet.  Thus  the  structural 
requirements  listed  in  the  bases  of  the 
tedmical  specification  are  satisfied 
considering  this  change. 

Tubes  with  volumetric  ODIGA 
indicaticms  within  the  tubesheet  which 
satisfy  the  acceptance  criteria  specified 
in  the  pro|x>sed  technical  specification 
change  are  not  anticipated  to  leak  under 
accident  conditions.  This  is  due  to  the 
small  size  of  the  flaws  and  their 
morphology.  This  premise  has  been 
demonstrated  through  years  of  actual 
plant  operation  with  no  known  leakage 
attributable  to  these  flaws,  even 
considering  a  plant  transient  in  1996 
which  exposed  the  "B"  steam  generator 
to  a  primary-to-secondary  pressure 
differential  of  2100  psid.  The  potential 
for  leakage  imder  accident  conditions 
was  the  focus  of  testing  performed  on 
representative  samples  of  flawed  OTSG 
tubing.  These  tests  confirmed  for 
tubesheet  flaws,  within  the  boimds  of 
the  proposed  technical  specification 
change,  that  leakage  is  not  expected 
under  accident  conditions.  With  no 
increased  accident  leakage  anticipated 
as  a  result  of  the  proposed  technical 
specification  change,  the  offsite  dose 
consequences  from  a  MSLB  accident 
remain  unchanged  from  that  currently 
analyzed  in  the  ANO-1  Safety  Analysis 
Report. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

In  conclusion,  based  upon  the 
reasoning  presented  above  and  the 
previous  discussion  of  the  amendment 
request,  Entergy  Operations  has 
determined  that  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville.  AR  72801. 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Wadungton^DC 
20005-3502. 

NRC  Project  Director:  John  Hannon. 

Entergy  Operatiaas  Inc.,  Docket  No.  50- 
382,  Waterferd  Steam  Electric  Station, 
Unit  3,  St  Qiarles  Parish,  Louisiana 

Date  of  amendment  request: 
November  18, 1996,  as  supplemented  by 
letter  dated  January  21, 1998. 

Description  of  amendment  request: 
The  amendment  requests  a  change  to 
Technical  Specification  (TS) 
Surveillance  Requirement  4.4.8.3. l.b  to 
test  the  Shutdown  Cooling  System 
suction  line  relief  valves  in  accordance 
with  TS  4.0.5.  Editorial  changes  to 
4.4.8.3.1  and  4.4.8.3.1.a.  have  also  been 
requested. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

No.  The  proposed  change  will  not 
affect  the  assumptions,  design 
parameters,  or  results  of  any  accident 
previously  evaluated.  The  proposed 
change  does  not  add  or  modify  any 
existing  equipment.  The  proposed 
change  will  not  diminish  the  ability  of 
the  valves  to  perform  as  required  during 
an  accident.  The  proposed  Shutdown 
Cooling  System  suction  line  relief 
valves  testing  schedule  will  be  in 
accordance  with  Section  XI  of  the 
ASME. 

Boiler  and  Pressure  Vessel  Code  and 
applicable  Addenda  as  required  by  10 
CFR  [Part]  50,  Section  50.55a(g).  This 
ensures  the  operational  readiness  of  the 
valves.  Therefore,  the  proposed  change 
will  not  involve  an  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
diffiarent  type  of  accident  bom  any 
accident  previously  evaluated? 

No.  The  proposed  change  does  not 
involve  modifications  to  any  existing 
equipment.  The  proposed  change  will 
not  affect  the  operation  of  the  plant  or 
the  maimer  in  which  the  plant  is 
operated.  No  new  feilure  modes  that 
have  not  been  previously  considered 
will  be  introdiiced.  The  net  effiect  of  the 
change  is  to  allow  the  plant  staff  the 
option  of  reducing  the  frequency  of 


valve  testing  to  a  level  that  has  been 
acknowledged  as  acceptable  by  the 
applicable  ASME  Code.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  proposed  change  does  not 
involve  a  decrease  in  the  number  or 
capacity  of  the  valves  in  the  system,  nor 
does  it  involve  a  change  in  the  relief 
valve  setpoints,  operability 
requirements,  or  limiting  conditions  for 
operation.  The  margin  of  safety  for  the 
relief  valves  is,  in  part,  preserved  by 
compliance  with  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  applicable  Addenda  as  required  by 
10  CFR  (Parti  50,  Section  50.55a(g). 
Althou^  the  proposed  change  will 
allow  a  slightly  longer  testing  frequency, 
the  proposed  change  vriW  continue  to 
preserve  compliance  with  10  CFR  (Part) 
50,  Section  50.55a(g).  Therefore,  the 
proposed  change  will  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street  * 
N.W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2.  St.  Lude  County,  Florida 

Date  of  amendment  request: 
December  29, 1997. 

Description  of  amendment  request: 
The  licensee  proposed  to  modify 
spedficationS^r  selected  cycle-specific 
reactor  physics  parameters  so  that  they 
refer  to  the  St.  Lucie  Unit  2  Core 
Operating  Limits  Report  (COLR)  for 
limiting  values.  Minor  administrative 
changes  are  also  included.  The 
proposed  Technical  Specification  (TS) 
changes  utilized  the  guidance  provided 
in  Generic  Letter  88-16  and  are 
intended  to  be  consistent  with  the 
Standard  Technical  Specifications  for 
Combustion  Engineering  Plants 
(NUREG-1432,  Revision  1). 
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Batis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in 
accourdanoe  Mrith  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  relocates 
the  calculated  values  of  selected  cycle- 
specific  reactor  physics  parameter  limits 
bx>m  the  TS  to  the  COLR.  and  includes 
minor  editorial  changes  which  do  not 
alter  the  intent  of  stated  requirements. 
The  amendment  is  administrative  in 
nature  and  has  no  impact  on  any  plant 
configuration  or  system  performance 
relied  upon  to  mitigate  the 
consequences  of  an  accident.  Parameter 
limits  specified  in  the  COLR  for  this 
amendment  are  not  changed  £rom  the 
values  presently  requiredby  Technical 
Specifications.  Future  changes  to  the 
calculated  values  of  such  limits  may 
only  be  made  using  NRC  approved 
methodologies,  must  be  consistent  with 
all  applicable  safety  analysis  limits,  and 
are  controlled  by  the  10  CFR  50.59 
process.  Assumptions  used  for  accident 
Initiators  and/or  safety  analysis 
acceptance  criteria  are  not  changed  by 
this  amendment.  Therefore,  operation  of 
the  focility  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  relocates 
the  calculated  values  of  cy£le  specific 
reactor  physics  limiting  parameters  to 
the  COLR  and  will  not  change  the 
physical  plant  or  the  modes  of  operation 
defined  in  the  facility  license.  The 
changes  do  not  involve  the  addition  of 
new  equipment  or  the  modification  of 
existing  equipment,  nor  do  they  alter 
the  design  configuration  of  St.  Lucie 
plant  systems.  Therefore,  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
si^aty. 


The  cycle  specific  parameter  limits 
being  relocatMl  to  the  COLR  by  this 
amendment  have  not  been  changed  from 
the  values  presently  required  by  the  TS. 
and  a  requirement  to  operate  the  plant 
within  the  bounds  of  the  limits 
specified  in  the  COLR  is  retained  in  the 
individual  specifications.  Future 
changes  to  the  calculated  values  of  these 
limits  by  the  Ucensee  may  only  be 
developed  using  NRC-approved 
methodologies,  must  remain  consistent 
with  all  applicable  plant  safiaty  analysis 
limits  addressed  in  the  Final  Safety 
Analysis  Report  (FSAR),  and  are  further 
controlled  by  the  10  CFR  50.59  process. 
As  discussed  in  Generic  Letter  88-16, 
the  administrative  controls  established 
for  the  values  of  cycle  specific 

[>arameters  using  the  guidance  of  that 
etter  assure  conformance  with  10  CFR 
50.36.  Safety  analysis  acceptance 
criteria  are  not  being  altered  by  this 
amendment.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analjrsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003. 

Attorney /or /icensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

lES  Utilities  Inc.  Docket  No.  50-331, 
Duene  Arnold  Energy  Center,  Linn 
Coonty.  Iowa 

Date  of  amendment  request:  October 
30, 1996. 

Description  of  amendment  request: 
The  proposed  amendment,  included  as 
pari  of  the  proposed  conversion  frxnn 
current  Technical  Specifications  (TS)  to 
improved  TS,  would  relax  the  required 
HowTates  in  core  spray,  low  pressure 
coolant  injection  (LPO),  and  high 
pressure  coolant  injection  (HPCI) 
systems,  based  on  the  DAEC  loss-of- 
coolant-accident  (LOCA)  analysis,  using 
an  NRC-approved  code.  SAFER/GESTR- 
LOCA. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  will  lower  ECCS 
required  flowrates  in  accordance  with 
accident  analysis  assiimptions.  The 
ECC^  subsystems  affected  by  this 
change  are  not  assumed  to  be  initiators 
of  analyzed  events.  Therefore,  the 
proposed  change  does  Hot  increase  the 
probability  of  any  accident.  The  role  of 
these  ECCS  subsystems  is  in  the 
mitigation  of  accident  consequences. 
The  proposed  change  decreases  pump 
flow  rate  requirements  for  Core  Spray. 
LPa  and  HPQ.  The  proposed  change 
does  not  increase  the  consequences  of 
an  accident  because  accident  analysis 
presented  in  NEDC-31310P.  Duane 
Arnold  Energy  Center  SAFER/GESTR- 
LOCA  Loss-of-Coolant  Accident 
Analysis,  uses  these  reduced  pump  flow 
rates  as  analysis  inputs  and 
demonstrates  that  peak  cladding 
temperatures  are  maintained  within 
regulatory  limits.  Therefore,  this  change 
will  not  involve  a  significant  increase  in 
the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated? 

The  proposed  change  will  not  involve 
any  physical  changes  to  plant  systems, 
structures,  or  components  (SSCs),  or  the 
'manner  in  which  these  SSCs  are 
operated,  maintained,  modified,  tested, 
or  inspected.  As  demonstrated  in 
NEDC-31310P,  Duane  Arnold  Energy 
Center  SAFER/GESTR-LOCA  Loss-of- 
Cooltmt  Accident  Analysis,  at  the 
reduced  flowrates.  adequate  ECCS 
capability  will  still  exist  to'mitigate  the 
consequences  of  accidents.  Therefore, 
this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fax>m  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  does  not 
significantly  reduce  the  margin  of  safety 
because  accident  analysis  presented  in 
NEDC-31310P,  Duane  Arnold  &iergy 
Center  SAFER/GESTR-LOCA  Loss-of- 
Coolant  Accident  Analysis,  uses  these 
reduced  pump  flow  rates  as  analysis 
inputs,  liie  accident  analysis 
demonstrates  that  with  these  reduced 
ECCS  pump  flow  rates,  the  peak  clad 
temperature  remains  below  the 
regulatory  limit.  Therefore,  this  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room   • 
location:  Cedar  Rapids  PuUic  Library. 
500  First  Street.  S.E.,  Cedar  Rapids. 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman. 
Kathleen  H.  Shea.  Morgan.  Lewis.  & 
Boduus.  1800  M  Street.  NW., 
Washington,  DC  20036-5869. 

Acting  Aff?C  Project  Director:  Ridiard 
P.  Savio. 

lES  Utilitias  Inc.,  Docket  No.  SO-331 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  requests:  January 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
the  limiting  condition  for  operatirai  for 
primary  containment  isolaticm  valves 
(PCIVs).  The  revisicm  would  allow  72 
hours  to  isolate  a  feiled  valve  associated 
with  a  closed  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  change  extends  the  time  to 
isolate  single  PCIV  penetrati(«s  from  4 
hours  to  72  hours.  The  time  allowed  to 
isolate  the  penetration  is  not  assumed  to 
be  an  initiator  of  any  analyzed  event. 
The  72  hour  period  provides  the 
necessary  time  to  perform  repairs  on  a 
Eailed  containment  isolation  valve  when 
relying  on  an  intact  closed  system.  Use 
of  a  closed  system  for  isolation  is 
directly  equivalent  to  isolating  a  feiled 
containment  isolation  valve  by  use  of  a 
single  valve.  Tha  closed  systems  are 
subject  to  a  Type  A  containment  leakage 
test,  are  missile  protected,  and  are 
seismic  Category  1  piping.  Allowing  an 
additional  68  hours  to  isolate  these 
penetrations  will  not  significantly 
increase  the  consequmces  of  an 
accident  since  the  intact  closed  system 
providee  adequate  isolation.  Also,  the 
conseqtienoes  of  an  event  occurring 
during  the  proposed  72  hour  period  are 
the  same  as  those  during  the  current  4 
hour  period.  The  72  hour  period  is 
consistent  with  NRC-approved  Traveler 
TSTF-30.  Revision  2.  Thoefore.  this 


change  does  not  involve  a  si^ficant 
increase  in  die  probability  w 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
difiiarent  kind  of  aoddmt  from  any 
accident  previously  evaluated. 

This  change  extends  die  time  allowed 
to  isolate  siiigle  PCIVpenetrations  from 
4  hours  to  72  hours.  The  additional  68 
hours  that  the  penetrations  are  not 
isolated  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  Use 
of  a  closed  systnn  for  isolation  is 
direcdy  equivalent  to  isolating  a  failed 
containment  isolation  valve  by  use  of  a 
single  valve.  The  closed  systrans  are 
subject  to  a  Type  A  containmait  leakage 
test,  are  missile  protected,  and  are 
seismic  Category  1  piping.  This  change 
will  not  physically  alter  the  plant  (no 
new  or  difiierent  type  of  equipment  will 
be  installed).  The  change  in  allowed 
out-of-service-time  is  consistent  with 
current  safety  analysis  assumptions. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fifom  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  extends  the  time  allowed 
to  isolate  sii^fe  PCTV  penetrations  6x>m 
4  hours  to  72  hours.  During  the 
additional  time  allowed,  a  limiting 
event  would  still  be  assumed  to  be 
within  the  bounds  of  the  safety  analysis 
aftgiiming  no  single  active  feilure.  The 
72  hour  period  is  consistent  with  NRC- 
approved  Traveler  TSTF-30.  Revision  2. 
Use  of  a  closed  system  for  isolation  is 
directly  equivalent  to  isolating  a  felled 
containment  isolation  valve  by  use  of  a 
single  valve.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
pro]>oses  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
00  First  Street.  SE..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Al  Gutterman.  Morgan.  LeMris  & 
Brockius.  1800  M  Street.  NW.. 
Washington,  DC  20036-5869. 

NRC  Acting  Project  Director:  Richard 
P.  Savio. 


Oauha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  SUtkm,  Unit 
No.  1,  Washington  County,  Nebradca 

Date  of  amendment  request: 
December  11. 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to  add 
a  new  Limiting  Condition  for  Operation 
(LCO)  for  an  inoperable  engineering 
safety  faatiues  (ESF)  logic  subsystem. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Omaha  Public  Power  District  (OPPD) 
proposes  to  incorporate  a  new  Limiting 
Condition  for  Operation  (LCO)  into 
Specification  2.15  which  will  apply  to 
an  engineered  safety  features  (ESF)  logic 
subsystem  when  the  minimum  operable 
channels  or  minimum  degree  of 
redimdancy  requirements  listed  in 
Tables  2-3  and  2-4  are  not  met.  The 
LOO  proposes  an  allowed  outage  time 
(AOT)  of  48  hours  to  restore  sufficient 
channels  to  operability  so  as  to  exceed 
minimum  requirements,  or  the  plant 
must  be  placed  in  hot  shutdown  within 
the  following  12  hours. 

The  ESF  logic  system  is  a  Class  1 
protection  system  designed  to  satisfy  the 
criteria  of  IEEE  279.  August  1968.  Two 
functionally  redundant  ESF  logic 
subsystems  "A"  and  "B"  are  provided 
to  ensure  high  reliability  and  efiiactive 
in-service  testing.  These  logic 
subsystems  are  designed  for  individual 
reliability  and  maximum  attainable 
mutual  independence  both  physically 
and  electrically.  Either  ESF  logic 
subsystem  acting  alone  can 
automatically  actuate  ESF  equipment 
and  essential  supporting  systems. 

The  design  of  the  ESF  logic  system  is 
not  being  altered  by  this  change.  The 
change  allows  a  reasonable  time  to 
contact  trained  personnel  and 
adequately  troubleshoot,  perform  and 
test  repairs  on  an  inoperable  ESF  logic 
subsystem.  The  proposed  AOT  ensures 
that  repairs  are  thoroughly  planned  and 
accomplished  without  undue  haste.  In 
this  situation,  the  opposite  ESF  logic 
subsystem  is  operable  as  verified 
through  surveillance  testing  and  capable 
of  providing  both  automatic  and  manual 
ESF  equipment  actuation. 

The  prc^XMed  AOT  is  similar  to  that 
of  LOO  3.3.5.  "Engineered  Safety 
Features  Actuation  System  (ESF AS) 
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Logic  and  Manual  Trip  (Analog)."  of 
Combustion  Engineering  Owners  Group 
(CEOG)  Standard  Technical 
Specification  (STS).  Rev.  1,  dated  April 
7. 1995. 

Additional  administrative  revisions 
are  pro{>osed  to  either  support  the  new 
LCO  (e.g.,  footnotes  in  Tables  2-3  &  2- 
4)  or  clarify  existing  information. 
Therefore,  OPPD  concludes  that  the 
proposed  LCX)  and  administrative 
revisions  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 
accident  previously  evaluated. 

There  will  be  no  physical  alterations 
to  the  plant  configuration,  changes  to 
set  point  values,  or  changes  to  the 
application  of  setpoints  or  limits 
because  of  these  proposed  changes.  No 
changes  in  operating  modes  are 
proposed.  The  proposed  LOO  provides  a 
reasonable  AOT  to  troubleshoot.  repair, 
and  test  an  inoperable  ESF  logic 
subsystem.  The  remaining  ESF  logic 
subsystem  is  still  operable  and  capable 
of  both  automatic  and  manual  ESF 
equipment  actuation.  The  remaining 
changes  are  administrative  in  nature 
and  thus  none  of  the  proposed  changes 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previoiuly  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
mvgin  of  safety. 

The  proposed  LCO  provides  a 
reasonable  AOT  to  troubleshoot.  repair, 
and  lest  an  inoperable  ESF  logic 
subsystem.  The  remaining  ESF  logic 
subsystem  is  still  operable  as  verified  by 
surveillance  testing  and  capable  of  both 
automatic  and  manual  ESF  equipment 
actuation.  With  an  inoperable  ESF  logic 
subsystem,  the  ESF  logic  system  would 
not  be  single  failure  proof  for  a  brief 
period  of  time.  However,  it  is  OPPD's 
position  that  making  repairs  while  the 
plant  is  at  power  and  stable  is  preferable 
to  imposing  a  transient  (manual 
shutdown)  on  the  plant  at  a  time  when 
the  ESF  logic  system  is  no  longer  single 
failure  proof.  Therefore.  OPPD 
concludes  that  the  proposed  LCO  and 
supporting  administrative  changes  do 
not  result  in  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above  considerations,  it 
is  OPPD's  position  that  this  proposed 
amendment  does  not  involve  significant 
hazards  considerations  as  defined  by  10 
CFR  50.92  and  the  proposed  changes 
will  not  result  in  a  condition  whidi 
significantly  alters  the  impact  of  the 
Station  on  the  environment.  Thus,  the 


proposed  changes  meet  the  eligibility 
criteria  for  categorical  exclusion  set 
forth  in  10  CFR  51.22(c)(9)  and  pursuant 
to  10  CFR  51.22(b)  no  environmental 
assessment  need  be  prepared. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  Perry  D. 
Robinson.  Winston  ft  Strawn,  1400  L 
Street.  N.W..  Washington,  DC  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 

Philadelphia  Electric  Company,  Docket 
No.  SO-352,  Linerick  Generating 
StatiOB,  Uait  1,  Montgomery  Coimty, 
Pennayhrania 

Date  of  amendment  request:  January  12, 
1996. 

Description  of  amendment  request: 
The  Philadelphia  Electric  Company 
submitted  a  'Technical  Specifications 
(TS)  Change  Request,  requesting  an 
amendment  to  the  TS  (Appendix  A)  of 
Operating  License  No.  NPF-39  for 
Limerick  Generating  Station  (LGS).  Unit 
1.  This  proposed  change  will  revise  TS 
Table  4.4.6.1.3-1  to  change  the 
withdrawal  schedule  for  the  first 
capsule  to  be  withdrawn  from  10 
Effective  Full  Power  Years  (EFPY)  to  IS 
EFPY. 

A  revision  to  TS  Surveillance 
Requirement  4.4.6.1.4  is  also  proposed. 
This  revision  will  remove  the  references 
to  flux  wire  removal  and  analysis  that 
was  originally  required  following  the 
first  cycle  of  operation.  The  referenced 
flux  wires  were  never  located  following 
the  first  cycle  of  operation.  This  TS 
Surveillance  Requirement  will  be 
changed  to  refer  to  the  flux  wires  that 
are  located  within  the  surveillance 
capsules,  which  will  be  removed  and 
analyzed  in  accordance  with  the 
surveillance  capsule  removal  schedule 
located  in  TS  Table  4.4.6.1.3-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  increase 
the  probability  of  occurrence  of  an 
accident  previously  evaluated  in  the 
safety  analysis  report  and  do  not  affect 
any  accident  initiators  as  described  in 
the  SAR  [Safety  Analysis  Report].  The 
changes  revise  the  withdrawal  schedule 
for  the  reactor  vessel  material 
surveillance  capsules  bom  10  Effective 
Full  Power  Years  (EFPY)  to  15  EFPY. 
The  capsules  are  not  an  initiator  of  any 
previously  analyzed  accident  nor  does 
the  withdrawal  schedule  of  the 
surveillance  capsule  affect  the 
probability  or  consequences  of  any 
previously  analyzed  accident. 

These  cnanges  will  not  afliact  the 
Pressure-Temperature  (P-T)  limits  as 
given  in  LGS  Technical  Specification 
(TS)  Figure  3.4.6.1-1  and  UFSAR 
(Updated  Final  Safety  Analjrsis  Report] 
Figure  5.3-4.  P-T  limits  are  imposed  on 
the  reactor  coolant  system  to  ensure  that 
adequate  safety  margins  exist  during 
normal  operation,  anticipated 
operational  occurrences,  and  system 
hydrostatic  tests.  The  P-T  limits  are 
related  to  the  RTnot  (reference 
temperature],  as  described  in  ASME 
Section  m.  Appendix  G.  Changes  in  the 
fracture  toughness  properties  of  reactor 
pressure  vessel  (RFV)  beltline  materials, 
resulting  from  neutron  irradiation  and 
the  thermal  environment,  are^monitored 
by  a  surveillance  program  in 
compliance  with  the  lequirements  of  10 
CFR  50  Appendix  H.  The  effect  of 
neutron  fluence  on  the  shift  in  the 
RTNcrr  is  predicted  by  methods  given  in 
Regulatory  Guide  1.99,  Rev.  2. 

As  detailed  in  Attachment  3  (of  the 
licensee's  application  dated  January  12. 
1998).  for  LGS  Unit  1.  the  combination 
of  low  expected  RTnot  shift  for  the  plate 
material  due  to  low  predicted  fluence 
and  excellent  material  chemistry. 
Supplemental  Surveillance  Program 
(SSP)  data  on  similar  material,  and  the 
inherent  margin  in  the  P-T  curve 
calculations — with  the  withdrawal   ' 
schedule  of  the  first  surveillance 
capsule  modified  from  10  EFPY  to  15 
En*Y — will  result  in  a  more  credible  set 
of  surveillance  data  while  ensuring  the 
continued  safe  operation  of  LGS  Unit  1. 

LGS's  current  P-T  limits  were 
established  based  on  adjusted  reference 
temperatures  developed  in  accordance 
with  the  procedures  prescribed  in 
Regulatory  Guide  1.99.  Rev.  2. 
Regulatory  Position  1.  "Surveillance 
Data  Not  Available."  Calculation  of 
adjusted  reference  temperature  by  these 
procedtires  includes  a  conservative  base 
fluence  estimate,  power  rerate 
adjustment  of  a  110%  fluence  multiplier 
from  startup — instead  of  a  105%  fluence 
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multiplier  since  1R06  [Unit  1  refueing 
outage  6].  and  a  margin  term  to  ensnie 
conservative,  upper-bound  values  are 
used  for  the  calculation  of  the  P-T 
limits.  Revision  of  the  first  capsule 
withdrawal  schedule  will  not  affisct  the 
P-T  limits  because  the  capsule 
constitutes  one  set  of  credible 
surveillance  data.  The  curves  will 
continue  to  be  established  in  accordance 
with  Regulatory  Position  1  procedures. 

As  per  Regulatory  Guide  1.99. 
Radiation  Embrittlement  of  Reactor 
Vessel  Materials,  ^vision  2.  Regulatory 
Position  2.  "Surveillance  Data 
Available,"  the  collection  of  two  or 
more  sets  of  credible  surveillance  data 
is  necessary  to  empirically  calctilate  the 
adjusted  refiarence  temperature  (ART)- 
Each  surveillance  capsule  constitutes 
one  set  of  credible  siuveillance  data. 
This  calculated  ART  can  be  used  to 
revise  the  Pressure-Temperature  (P-T) 
curves  (Technical  Specification  Figure 
3.4.6.1-1).  Without  two  or  more  sets  of 
credible  data,  the  ART  must  be 
calculated  and  the  P-T  ciuves  revised, 
based  upon  the  calculational 
methodologies  as  provided  in  the 
Regulatory  Guide  1.99.  Rev.  2. 
Regulatory  Position  1.  "Surveillance 
Data  Not  Available."  These 
methodologies  use  plant  specific 
chemistry  and  fluence  values  to 
determine  a  calculated  shift  in  RTnot-  A 
"margin"  term  is  then  added  to  obtain 
conservative,  upper-bound  values  of 
adjusted  reference  temperature. 

The  existing  LGS  Unit  1  P-T  curves 
are  currently  valid  up  to  12  EFPY.  With 
first  capsule  removal  at  either  10  or  15 
EFPY.  the  existing  P-T  curves  will 
require  a  revision  prior  to  reaching  12 
EFPY  based  upon  the  calculational 
methodologies  as  contained  in  the 
Regulatory  Guide  1.99.  Rev.  2. 
Regulatory  Position  1.  "Surveillance 
Data  Not  Available."  Therefore,  the 
revision  to  the  first  capsule  withdrawal 
schedule  results  in  no  impact  to  the 
calculational  methodologies  that  v^rill  be 
used  for  the  P-T  ciirve  revision  that  will 
be  necessary  to  extend  the  curves 
beyond  12  EFPY. 

The  fluence  data  as  determined  &t>m 
the  surveillance  capsule  flux  wires  at  15 
EFPY  will  provide  an  accurate 
indication  of  neutron  fluence.  In 
accordance  with  Regulatory  Guide  1.99. 
Rev.  2,  Regulatory  Position  1 
methodology,  data  from  these  flux  wires 
will  permit  an  adjustment  of  TS  Figure 
3.4.6.1-1  in  accordance  with  TS 
surveillance  requirement  4.4.6.1.3.  if 
required,  and  will  meet  the 
requirements  of  10  CFR  50  Appendix  H 
and  ASTM  E-185. 

These  changes  will  not  affect  any 
plant  safety  limits  or  limiting  conditions 


of  operation.  The  proposed  changes  v^U 
not  affect  reactor  pressure  vessel 
performance  as  they  do  not  involve  any 
physical  changes,  and  LGS  P-T  limits 
will  remain  conservative  in  accordance 
with  Reg.  Guide  1.99,  Rev.  2  _ 

requirements.  The  proposed  changes 
will  not  cause  the  RFV  or  interfacing 
systems  to  be  operated  outside  of  their 
design  or  testing  limits. 

Tbe  proposed  changes  do  not  increase 
the  consequences  of  a  malfunction  of 
equipment  important  to  safety 
previously  evaluated  in  the  SAR.  The 
proposed  changes  do  not  involve  any 
physical  changes  to  equipment 
important  to  safety.  The  potential  for 
RPV  failure  will  be  adequately  assessed 
by  tbe  proposed  withdrawal  schedule. 
In  addition,  the  results  bom  the  SSP 
will  provide  industry  data  that  bounds 
the  materials  used  in  the  LGS  Unit  1 
reactor  pressure  vessel  until  the  data 
from  the  first  LGS  Unit  1  capsule  is 
available.  The  proposed  changes 
provide  the  same  level  of  confidence  in 
the  integrity  of  the  vessel. 

Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  a  different  type  of 
accident  than  any  previously  evaluated 
in  the  SAR.  The  proposed  changes  will 
revise  the  withdrawal  schedule  for  the 
first  reactor  pressure  vessel  (RPV) 
material  surveillance  capsule  fi-om  10 
Effective  Full  Power  Years  (EFPY)  to  15 
EFPY.  These  proposed  changes  do  not 
involve  a  physical  modification  of  the 
design  of  pUuit  structures,  systems  or 
components.  The  proposed  changes  will 
not  impact  the  manner  in  which  the 
plant  is  operated,  as  plant  operating  and 
testing  procedures  will  not  be  affected 
by  the  changes.  No  new  accident  types 
or  failure  modes  vdll  be  introduced  as 
a  result  of  the  proposed  changes. 

LGS's  current  Pressure-Temperature 
(P-T)  limits  were  established  based  on 
adjusted  reference  temperatures 
developed  in  accordance  with  the 
procedures  prescribed  in  Regulatory 
Guide  1.99.  Rev.  2,  Regulatory  Position 
1,  "Surveillance  Iteta  Not  Available." 
Calculation  of  adjusted  reference 
temperature  by  these  procedures 
includes  a  conservative  base  fluence 
estimate,  power  rerate  adjustment  of  a 
110%  fluence  multiplier  from  startup — 
instead  of  a  105%  fluence  multiplier 
since  1R06,  and  a  margin  term  to  ensure 
conservative,  upper-bound  values  are 
used  for  the  calculation  of  the  P-T 


limits.  Revision  of  the  first  capsule 
withdrawal  schedule  will  not  affect  the 
P-T  limits  because  the  capsule 
constitutes  one  set  of  credible 
surveillance  data.  The  curves  will 
continue  to  be  established  in  accordance 
with  Regulatory  Position  1  procedures. 

The  existing  LGS  Unit  1  P-T  curves 
are  currentiy  valid  up  to  12  EFPY.  With 
first  capsule  removal  at  either  10  or  15 
EFPY,  the  existing  P-T  curves  will 
require  a  revision,  prior  to  reaching  12 
EFPY,  based  upon  the  calculational 
methodologies  as  contained  in  the 
Regulatory  Guide  1.99,  Rev.  2, 
Regulatory  Position  1,  "Surveillance 
Data  Not  Available." 

Therefore,  the  Technical  Specification 
frS)  revision  to  the  first  capsule 
withdrawal  schedule  results  in  no 
impact  to  the  calculational 
methodologies  that  will  be  used  for  the 
P-T  curve  revision  that  will  be 
necessary  to  extend  the  curves  beyond 
12  EFPY. 

The  fluence  data  as  determined  from 
the  surveillance  capsule  flux  wires  at  15 
EFPY  will  provide  an  accurate 
indication  of  neutron  fluence.  In 
accordance  with  Regulatory  Guide  1.99,  ' 
Rev.  2.  Regulatory  Position  1 
methodology,  data  from  these  flux  wires 
will  permit  an  adjustment  of  TS  Figure 
3.4.6.1-1  in  accordance  with  TS 
Siuveillance  Requirement  4.4.6.1.3,  if 
required,  and  will  meet  the 
requirements  of  10  CFR  50  Appendix  H 
and  ASTM  E-185. 

The  potential  for  reactor  pressure 
vessel  (RPV)  failure  will  continue  to  be 
adequately  assessed  by  the  proposed 
withdrawal  schedule.  As  detailed  in 
Attachment  3,  the  combination  of  the 
low  expected  shift  for  the  plate  material, 
SSP  data  on  similar  material,  and  the 
inherent  margin  in  the  P-T  curve 
calculaticMis  will  result  in  a  credible  set 
of  surveillance  data,  while  ensuring  the 
continued  safe  operation  of  LGS  Unit  1. 
The  proposed  changes  provide  the  same 
level  of  confidence  in  the  integrity  of 
die  RPV. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the 
Technical  Specifications  (TS)  do  not 
reduce  the  margin  of  safety  as  defined 
in  the  Bases  for  any  TS.  The  proposed 
changes  will  not  affect  any  safety  limits, 
limiting  safety  system  settings,  or 
limiting  conditions  of  operation.  The 
proposed  changes  do  not  represent  a 
change  in  initial  conditions,  system 
response  time,  or  in  any  other  parameter 
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affecting  the  Occident  analyses 
supporting  the  Bases  of  any  TS.  The 
proposed  changes  do  not  involve 
revision  of  the  P-T  limits  but  rather  a 
revision  of  the  withdrawal  schedule  for 
the  first  surveillance  capsule.  The 
current  P-T  limits  were  established 
baaed  on  the  adjusted  reference 
temperatures  for  vessel  beltline 
materials  calculated  in  accordance  with 
Regulatory  Position  1  of  Reg.  Guide 
1.99.  Rev.  2.  P-T  limits  will  continue  to 
be  revised  as  necessary  for  changes  in 
adjusted  reference  temperatui^due  to 
changes  in  fluence  according  to 
Regulatory  Position  1  until  two  or  more 
credible  surveillance  data  sets  become 
available.  When  two  or  more  credible 
surveillance  data  sets  become  available, 
P-T  limits  will  be  revised  as  prescribed 
by  Regulatory  Position  2  of  Reg.  Guide 
1.99.  Rev.  2  or  other  NRC  approved 
guidance. 

The  current  P-T  limit  curves  are 
inherently  conservative  and  provide 
sufficient  margin  to  ensure  the  integrity 
of  the  reactor  pressure  vessel.  The 
proposed  changes  do  not  adversely 
afiiect  these  cxuves.  The  fluence  data  as 
determined  from  the  simreillance 
capsule  flux  wires  at  15  EFPY  will 
provide  an  accurate  indication  of 
neutron  fluence. 

In  accordance  with  Regulatory  Guide 
1.99.  Rev.  2.  Regulatory  Position  1 
methodology,  data  from  these  flux  wires 
will  permit  an  adjustment  of  TS  Figure 
3.4.6.1-1  in  accordance  with  TS 
Surveillance  Requirement  4.4.6.1.3,  if 
required,  and  will  meet  the 
requirements  of  10  CFR  50  Appendix  H 
and  ASTM  E-185. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.W.  Durham, 
Sr.,  Eaquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Maricet  Street. 
Philadelphia,  PA  19101. 

NBC  Project  Director.  John  F.  Stolz. 

FhilMlelphia  Electric  Company.  Docket 
No*.  SO-352  and  90-353.  Limerick 
Generating  SUtion.  Units  1  and  2. 
Montgomerjr  County.  PeimsylTania 

Date  of  amendment  request. 
September  2. 1997. 


Description  of  amendment  request. 
This  proposed  Technical  Specification 
(TS)  Change  Request  revises  TS  Sections 
4.0.5,  and  Bases  Sections  B  4.0.5  and  B 
3/4.4.8,  for  Limerick  Generating  Station 
(LGS).  Units  1  and  2.  pertaining  to  the 
surveillance  requirement  associated 
with  Inservice  Inspection  (ISI)  and 
Inservice  Testing  (1ST)  activities  for 
American  Society  oi  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  (B&PV)  Code.  Class  1. 2,  and  3 
components. 

The  existing  wording  in  TS  Section 
4.0.5,  and  Bases  Sections  B  4.0.5  and  B 
3/4.4.8.  stipulates  that  ISI  and  1ST 
surveillance  activities  for  ASME  Code 
Class  1,  2.  and  3  components  be 
conducted  in  accordance  with  the 
requirements  of  Section  XI  of  the  ASME 
Code  as  required  by  10  CFR  50.55a(g). 
The  proposed  changes  will  revise  the 
applicable  TS  sections  to  only  make 
reference  to  10  CFR  50.55a.  since  the 
ciurent  regulations  have  separated  the 
specific  requirements  for  ISI  and  1ST 
into  sections  50.55a(g)  and  50.55a(f). 
respectively. 

The  existing  wording  of  TS  Section 
4.0.5,  and  Bases  Sections  B  4.0.5  and  B 
3/4.4.8.  also  requires  that  ISI  and  1ST 
surveillance  activities  be  conducted  in 
accordance  with  the  requirements  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  except  where 
specific  written  relief  has  iMen  granted 
by  the  NRC.  This  wording  precludes  the 
immediate  implementation  of 
alternative  testing  in  the  event  that  a 
Code  required  inspection  has  been 
identifiml  as  clearly  impractical.  The 
proposed  TS  changes  will  revise  the 
applicable  TS  sections  to  eliminate  the 
requirement  that  written  relief  be 
obtained  prior  to  implementation  of 
alternative  testing  during  the  initial  120- 
month  inspection  interval,  and  the 
initial  12  months  of  subsequent 
intervals  in  cases  where  the  Code 
required  inspections  have  been  found  to 
be  clearly  impractical.  NUREG-1482. 
"Guidelines  for  Inservice  Testing  at 
Nuclear  Power  Plants."  disciisses 
impracticality  as  being  a  situation  where 
a  test  cannot  be  performed  due  to 
limitations  in  design  (which  includes 
prohibitive  dose  rates),  construction,  or 
system  configuration. 

Furthermore.  TS  Section  4.0.5b. 
currently  discusses  the  required 
fivquency  of  ISl  and  1ST  siuveillance 
activities  required  by  the  ASME  Code. 
The  existing  TS  address  testing 
frequencies  of  up  to  one  (1)  year.  In 
some  cases,  the  ASME  Code  requires 
that  testing  be  performed  on  a  two  (2) 
year  frequency.  The  proposed  TS 
changes  will  also  revise  the  TS  to 
include  a  reference  for  tests  that  are 


conducted  on  a  biennial  frequency. 
Inclusion  of  this  reference  will  permit 
the  application  of  TS  4.0.2  criteria  for 
ISI  and  1ST  surveillance  activities.  This 
will  permit  a  25  percent  time  extension 
to  be  applied  to  the  surveillance 
frequency,  if  necessary,  in  order  to 
allow  for  consideration  of  plant 
operating  conditions  when  scheduling 
ISI  and  1ST  surveillance  tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Tlie  proposed  TS  changes  are 
administrative  in  nature  and  do  not 
make  physical  modifications  or  changes 
to  the  plant  structures,  systems,  or 
components  (SSC).  Plant  SSC  will 
continue  to  function  as  designed.  The 
proposed  TS  dianges  will  not  alter 
equipment  operational  practices  or 
procedures. 

In  the  event  that  an  ASME  Section  XI 
Code  required  inspection  or  test  is 
found  to  be  impractical  due  to 
unforeseen  conditions,  written  relief 
would  still  be  requested  from  the  NRC 
in  accordance  with  established 
procedures.  No  code  required 
inspection  will  be  eliminated  from  the 
ISI  or  1ST  Programs  imtil  written 
approval  has  been  granted  by  the  NRC 
as  required  (by)  10CFR50.55a.  It  is 
anticipated  tfaiat  the  only  time  this 
provision  would  be  utilized  would  be  in 
the  event  that  an  inspecti(Hi  or  test  is 
discovered  to  be  impossible  or 
impractical  to  perform  due  to 
unforeseen  or  unexpected  high  radiation 
conditions,  or  physical  limitations.  This 
change  will  &\ao  clarify  the  applicability 
of  surveillance  intervals  to  biennial  tests 
or  examinations. 

The  proposed  TS  changes  will  remove 
the  inconsistencies  between  the  LGS  TS 
and  the  requirements  of  lOCFRSO.SSa, 
and  will  also  ensure  that  the 
implementation  of  the  LGS  ISI  and  1ST 
Programs  are  consistent  with  current 
NRC  guidance  as  specified  in  NUREG- 
1482  and  NUREG-1433.  Revision  1. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
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The  proposed  changes  apply  to  the 
administrative  requirements  for  testing 
of  plant  systems.  No  physical 
modifications  to  systems  or  components 
are  involved.  No  new  failure  modes 
which  could  cause  or  contribute  to  the 
caiise  of  an  accident  are  being 
introduced. 

The  proposed  TS  changes  will  remove 
the  inconsistencies  between  the  LGS  TS 
and  the  requirements  of  10CFR50.55a, 
and  will  also  ensure  that  the 
implementation  of  the  LGS  ISI  and  1ST 
Programs  are  consistent  with  ciurent 
NRC  guidance  as  specified  in  NUREG- 
1482  and  NUREG-1433,  Revision  1. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

No  physical  plant  modifications  or 
operational  procedure  changes  are  being 
made  as  a  result  of  the  proposed  TS 
changes.  The  proposed  TS  changes 
apply  to  the  ISI  and  1ST  Programs' 
surveillance  requirements  and  do  not 
modify  the  scope  ex  frequency  of  these 
Programs  as  required  by  10  (7R  50.55a. 
The  proposed  TS  changes  will  eliminate 
inconsistencies  between  ciurent  TS 
wording  and  the  requirements  specified 
in  10CFR50.55a.  In  addition,  the 
proposed  changes  are  consistent  with 
the  guidance  stipulated  in  NUREG-1482 
and  NUREG-1433,  Revision  1.  No 
physical  plant  modifications  or   - 
operational  procedure  changes  are  being 
introduced  as  a  result  of  this  proposed 
TS  Change. 

Therefore,  the  proposed'TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeara  that  the  three, 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.  W.  Duiiiam, 
Sr..  Esquire,  Sr.  VJ*.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Maricet  Street, 
Philadelphia.  PA  19101. 

NRC  Project  Director:  John  F.  Stolz. 

Power  Authority  of  the  SUte  (rf'New 
York,  Docket  No.  50-333,  James  A. 
FitiPatrick  Nuclear  Powo-  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  October 
8. 1997. 


Description  <rf  amendment  request: 
This  amendment  proposes  revisions  to 
the  actions  to  be  taken  in  the  event 
multiple  control  rods  are  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  agnificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because: 

The  number  and  distribution  of 
inoperable  control  rods  is  not  a 
precursor  to  any  accident,  therefore  the 
probability  of  an  accident  is  not 
affected.  The  proposed  changes  assure 
the  assumptions  used  in  evaluation  of 
accidents  are  satisfied,  therefore  there 
will  be  no  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because: 

Changing  the  allowable  number  and 
distribution  of  inoperable  control  rods 
and  the  power  level  at  which  these 
limits  apply  to  be  consistent  with  the 
accident  analyses  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  a 
musin  of  safety  because: 

The  proposed  changes  assvire  the 
assumptions  used  in  the  accident 
analyses  are  satisfied,  therefore  there 
will  be  no  affisct  on  the  margin  of  safety 
as  a  result  of  these  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
llierefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
Univereity  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  Yoric,  New 
York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Southern  Califomia  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3,  San  Diego  County, 
CalifiHnia 

Date  ofamendmerd  requests: 
November  6. 1995.  as  supplemented  by 
letter  dated  January  9. 1998.  The 
surolemental  submittal  supersedes  the 
staffs  proposed  no  significant  hazards 


consideration  determination  evaluation 
for  the  requested  changes  that  were 
published  on  April  10, 1996  (61  FR 
15996). 

Description  of  amendment  requests: 
In  the  November  6, 1995,  letter,  the 
licensee  proposed  to  revise  Technical 
Specification  (TS)  3.5.1,  "Safety 
Injection  Tanks,"  to  extend,  in  general, 
the  allowed  outage  time  (AOT)  for  a 
single  inoperable  safety  injection  tank 
(SIT)  from  1  hour  to  24  hours. 
Additionally,  the  licensee  proposed  to 
extend  the  SIT  AOT  from  1  hour  to  72 
hours  if  a  single  SIT  becomes  inoperable 
due  to  malfunctioning  SIT  water  level 
and/or  nitrograi  cover  pressure 
instrumentation.  The  January  9. 1998. 
letter  modifies  the  original  request  by 
adding  a  new  TS  5.5.2.14. 
"Configuration  Risk  Management 
Program,"  that  ensures  a  proceduralized 
probabilistic  ritk  assessment-informed 
process  is  in  place  that  assesses  the 
overall  impact  of  plant  maintenance  on 
plant  risk. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  si^iificant  increase  in  the 
probability  or  ccmsequences  of  an 
accident  previously  evaluated. 

The  Safety  Injection  Tanks  (SITs)  are 
passive  components  in  the  Emergency 
Core  Cooling  System  (ECCS).  The  SITs 
are  not  accident  initiators  in  any 
accident  previously  evaluated. 
Therefore,  this  change  does  not  involve 
an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Ilie  SITs  are  deseed  to  mitigate  the 
consequences  of  L(ws  of  Coolant 
Accidents  (LOCAs).  The  proposed 
changes  do  not  affisct  any  of  the 
assumptions  used  in  deterministic 
LOCA  analysis.  Therefore,  the 
consequences  of  accidents  previously 
evaluated  do  not  change. 

To  fully  evaluate  the  SIT  Completion 
Time  extension.  Probabilistic  Safety 
Analysis  (PSA)  methods  were  utilized. 
The  results  of  these  analyses  show  no 
significant  increase  in  core  damage 
frequency.  As  a  result,  there  would  be 
no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  pertaining  to 
SIT  inoperability  based  solely  on 
instrumentation  malfunction  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  as 
evaluated  and  endorsed  by  the  Nuclear 
Regulatory  Conunission  (NRC)  in 
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NUREG-136e.  "Improveinents  to 
Technical  Specifications  Surveillance 
Requirements." 

The  Configuration  Risk  Management 
Program  is  an  Administrative  Program 
that  assesses  risk  based  on  plant  status. 
Adding  the  requirement  to  implement 
this  program  for  Technical  Specification 
3.5.1  does  not  affect  the  probAbiUty  or 
the  consequences  of  an  accident. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
difiiarent  kind  of  accident  from  any 
accident  previously  evaluated. 

This  proposed  change  does  not 
change  the  design,  configuration,  or 
method  of  operation  of  the  plant. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not 
involve  a  si^iilicant  reduction  in  a 
maigin  of  saJfety. 

The  proposed  changes  do  not  affiect 
the  limiting  conditions  for  operation  or 
their  bases  that  are  used  in  the 
deterministic  analyses  to  establish  the 
margin  of  safety.  PSA  evaluations  were 
used  to  evaluate  these  changes.  These 
evaluations  demonstrate  that  the 
changes  are  either  risk  neutral  or  risk 
beneficial. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  satiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Lcxal  Public  Docunwnt  Room 
location:  Main  Library.  University  of 
California.  Irvine.  California  92713. 

Attorney  for  licensee:  T.  E.  Oubre. 
Esquire,  Southern  California  Edison 
Company,  P.  O.  Box  800.  Rosemeed. 
California  91770. 

NRC  Project  Director:  William  H. 
Bateman. 

Southem  Califoniia  Edison  Company, 
et  aL.  Dockat  Noa.  9fr-3ei  and  SO-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Noa.  2  and  3,  San  Diego  County, 
Caliibnua 

Date  of  amendment  requests: 
November  8, 1995.  as  supplemented  by 
letter  dated  January  9, 1998.  The 
supplemental  submittal  supersedes  the 
staffs  proposed  no  significant  hazards 
consideration  determination  evaluation 


for  the  requested  changes  that  were 
published  on  April  10. 1996  (61  FR 
15996). 

Description  of  amendment  requests: 
In  the  November  8. 1995.  letter,  the 
licensee  proposed  to  revise  Technical 
Specification  (TS)  3.5.2,  "ECCS— 
Operating."  to  extend  the  allowed 
outage  time  from  72  hours  to  7  days  for 
a  single  low  pressure  safety  injection 
train.  The  January  9, 1998,  letter 
modifies  the  original  request  by  adding 
a  new  TS  5.5.2.14,  "Configuration  Risk 
Management  Program,"  that  ensures  a 
proceduralized  probabilistic  risk 
assessment-informed  process  is  in  place 
that  assesses  the  overall  impact  of  plant 
maintenance  on  plant  risk. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an 
accident  previously  evaluated. 

The  Low  Pressure  Safety  Injection 
(LPSI)  system  is  a  part  of  the  Emergency 
Core  Cooling  System  (EOCS)  subsystem. 
Inoperable  LPSI  components  are  not 
considered  to  be  accident  initiators. 
Therefore,  this  change  does  not  involve 
an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  LPSI  system  is  primarily 
designed  to  mitigate  the  consequences 
of  a  large  Loss  of  Coolant  Accident 
(LOCA).  This  proposed  change  does  not 
affiect  any  of  the  assumptions  used  in 
the  deterministic  LOCA  analysis. 
Therefore,  the  consequences  of 
accidents  previously  eval^uated  do  not 
change. 

To  fully  evaluate  the  LPSI  Completion 
Time  extension.  Probabilistic  Safiaty 
Analysis  (PSA)  methods  were  utilized. 
The  results  of  these  analyses  show  no 
significant  increase  in  core  damage 
frequency.  As  a  result,  there  would  be 
no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  Configuration  Risk  Management 
Program  is  an  Administrative  Program 
that  assesses  risk  based  on  plant  status. 
Adding  the  requirement  to  implement 
this  program  for  Technical  Specification 
3.5.2  does  not  affiect  the  probability  or 
the  consequences  of  an  accident. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 


diffiBrent  kind  of  accident  from  any 
accident  previously  evaluated. 

This  proposed  change  does  not 
change  the  design,  configuration,  or 
method  of  operation  of  the  plant. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
mugin  of  safety. 

The  proposed  change  does  not  affiact 
the  limiting  conditions  for  operation  or 
their  bases  that  are  used  in  the 
deterministic  analyses  to  establish  the 
margin  of  safety.  PSA  evaluations  were 
used  to  evaluate  these  changes. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  Univereity  of 
California.  Irvine.  CaUfomia  92713. 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire.  Southem  California  Edison 
Company.  P.  O.  Box  800.  Rosemead. 
California  91770. 

NRC  Project  Director:  William  H. 
Bateman. 

Soudiem  California  Edison  Gonqiany, 
et  aL,  Docket  Noa.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Noa.  2  and  3,  San  Diego  County, 
CalifiDrnia 

Date  of  amendment  requests:  July  29. 
1996. 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Technical  Specification  (TS)  3.7.  "Plant 
Systems."  and  TS  4.3,  "Fuel  Storage."  to 
permit  an  increase  in  the  licensed 
storage  capacity  of  the  spent  fuel  pools. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

In  the  course  of  previous  analyses  and 
the  analyses  required  to  support  the 
consolidation  and  storage  of  spent  fuel 
assemblies  generated  by  the  San  Onofre 
Nuclear  Generating  Station  Units  1, 2 
and  3  (SONGS  1,  2  and  3).  the 
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enveloping  scenarios  described  below 
have  been  considered.  The  limiting 
event  or  accident  is  considered  that 
which  produces  the  greatest  radiological 
dose  consequences. 

(1)  Design  Basis  Fuel  Handling 
Accidents.  Postulated  friel  handling 
accidents  consider  drops  of  either  a 
spent  fuel  assembly  or  a  consolidated 
fuel  canister  in  the  spent  fuel  pool  (SEP) 
or  cask  pool.  In  addition  to  damage  to 
the  dropped  fuel  assembly  or 
consolidated  fuel  canister,  a  fuel 
assembly  or  consolidated  fuel  canister 
seated  in  the  SFP  or  the  cask  pool  may 
be  impacted  by  the  drop.  Alternatively, 
the  dropped  assembly  or  canister  may 
fell  over  an  empty  rack  cell,  or  fell  onto 
the  pool  floor/Uner.  These  various 
scenarios  have  been  considered. 

The  reference  fuel  in  the  analysis 
presented  below  is  SONGS  2  and  3  fuel. 
Due  to  the  longer  decay  time,  lower 
bumup.  and  lower  operating  power  of 
SONCiS  1  fuel,  the  consequences  of 
damage  to  SONGS  1  fuel  are  bounded 
by  the  consequences  of  damage  to 
SONGS  2  and  3  ftiel. 

(a)  Dropped  Fuel  Assembly.  The 
limiting  and  design  basis  fuel  assembly 
drop  event  is  a  254-inch  drop  of  a 
vertically-oriented  fuel  assembly,  which 
has  decayed  for  72  hours,  onto  the  SFP 
floor,  followed  by  rotation  of  the  fuel 
assembly  to  the  horizontal  position.  The 
postulated  bounding  event  results  in  a 
total  of  60  fuel  rods  failing,  which  mil 
not  change  as  a  result  of  fuel 
consolidation. 

The  probability  of  a  spent  fuel 
assembly  drop  during  movement  of 
spent  fuel  is  slightly  increased  by  fuel 
consolidation  because  the  candidate 
fuel  assemblies  are  moved  from  their 
individual  rack  cell  location  to  the  cask 
pool  for  consolidation.  However,  this  . 
increase  in  probability  is  not  significant 
since  the  process  and  equipment  used  to 
move  fuel  assemblies  will  not  be 
changed.  Additionally,  fuel  movement 
activities  will  be  perfonned  by 
personnel  trained,  qualified,  and 
certified  in  fuel  handling  operations. 
Therefore,  the  increase  in  probability  of 
a  spent  fuel  assembly  drop  due  to  fuel 
consolidation  is  not  significant. 

The  SFP  water  leakage  consequences 
of  a  fuel  assembly  drop  are  bounded  by 
the  consequences  of  a  postulated  emp^ 
spent  fuel  rack  drop,  llie  resulting 
leakage  (approximately  49  gallons  per 
minute)  is  well  within  the  makeup 
water  supply  capability  (150  gallons  per 
minute).  Additionally,  the  water  loss 
would  be  contained  within  the  spent 
fuel  pool  leak  chase  system  and  would 
not  be  released  to  the  soil  or  the 
environment. 


Spent  friel  assemblies  %irill  be  decayed 

(subcritical)  at  least  72  hours  prior  to 
being  moved  and  at  least  6  months  prior 
to  b^ng  consolidated.  Administrative 
controls  will  require  that  fuel 
assemblies  being  moved  to  and  from  the 
consoUdation  work  station,  and  when  in 
the  work  station,  be  separated  by  more 
than  12  inches  of  water  from  edge  to 
edge  to  maintain  neutronic  isolation. 
Criticality  calculations  show  that  with 
1800  parts  per  million  (ppm)  ininimum 
boron  concentration  in  the  SFP  water 
(Technical  Specifications  limit  of  1850 
ppm  includes  50  ppm  measurement 
imcertainty),  a  dropped  fuel  assembly 
event  will  not  result  in  fuel  criticality. 

Without  crediting  filtration  by  the  fuel 
handling  building  (FHB)  post-accident 
cleanup  units,  the  ofkite  doses  which 
result  from  this  scenario  are  well  within 
the  required  limits,  i.e.,  less  than  25 
percent  (%)  of  the  limits  imposed  by  10 
CFR  100.  The  control  room  doses  meet 
10  CFR  50,  Appendix  A,  General  Design 
Criterion  (GDC)  19  limits  when 
crediting  the  control  room  emergency 
air  cleanup  system.  Therefore,  the 
consequences  of  a  fuel  handling 
accident  remain  enveloped  by  the  fuel 
assembly  drop  event. 

In  conclusion,  the  probability  and 
consequences  of  a  fuel  assembly  drop 
event  will  not  be  significantly  increased 
by  the  proposed  fuel  consolidation 
activity. 

(b)  Dropped  Consolidated  Fuel 
.  Canister.  A  dropped  consolidated  fuel 
canister  event  does  not  involve 
significantly  new  feilure  mechanisms 
compared  with  a  dropped  fuel  assembly 
event  The  limiting  event  in  this 
category  is  a  74-inch  drop  of  a 
consolidated  fuel  canister  from  the 
spent  fuel  handling  machine  (SFHM) 
into  a  rack  cell  containing  a 
consolidated  fuel  canister.  The 
structural  integrity  of  the  racks  would 
not  be  impacted  and  both  consolidated 
fuel  canisters  would  remain  intact. 
However,  it  is  conservatively  assiuned 
that  all  944  fuel  rods  within  the  two 
canisters  (472  rods/canister  x  2 
canisters)  are  damaged. 

The  probability  oi  a  consolidated  fuel 
canister  drop  is  not  expected  to  vary 
significantly  from  that  expected  for  a 
fuel  assembly  drop  because  the  methods 
and  equipment  used  to  move 
consolidated  fuel  canisters  will  not  be 
significantly  different  from  those  used 
for  fuel  assemblies.  Additionally, 
effective  training  methods, 
administrative  controls,  and  equipment 
design  will  be  developed  to  minimize 
the  likelihood  of  dropping  a  canister 
during  the  consolidation  process. 

The  SFP  water  leakage  consequences 
of  a  consolidated  fuel  canister  drop  are 


bounded  by  the  consequences  of  a 
postulated  empty  spent  fuel  rack  drop 
as  discussed  previouslv  in  Item  1.1(a). 

The  criticality  calcuutions  show  that, 
with  the  required  1800  ppm  boron 
concentration  in  the  SFP  and  cask  pool 
water,  there  are  no  criticality 
consequences  of  postulated 
consolidated  fuel  canister  drops.  In  all 
cases,  the  structural  integrity  of  the 
racks  will  be  maintained.  The  portions 
of  the  canisters  where  fuel  is  contained 
(above  and  inclusive  of  the  bottom 
plate)  will  maintain  their  structural 
int^rity  in  all  drop  cases. 

The  oCkite  doses  which  result  from 
this  scenario  ard  bounded  by  the  fuel 
assembly  drop  event  discussed 
previously  in  Item  1.1(a)  (60  failed  fuel 
rodsin  an  assembly  which  has  decayed 
72  hours)  and  are  well  within  (less  than 
25%  of)  the  limits  imposed  by  10  CFR 
100.  The  control  room  doses  meet  the 
GCXZ  19  limits  when  crediting  the 
control  room  emergency  air  cleanup 
system.  Therefore,  the  consequences  of 
a  consolidated  fuel  canister  drop  event 
are  enveloped  by  the  limiting  fuel 
assembly  drop  event. 

In  conclusion,  the  probability  and 
consequences  of  the  limiting  fuel  drop 
event  will  not  be  significanUy  increased 
by  storing  consolidated  fuel  in  canisters. 

(2)  Spent  Fuel  Pool  (SFP)  Gate  Drop. 
The  limiting  case  is  a  SFP  gate  drop  on 
a  fuel  assembly.  Analysis  has  shown 
that  only  one  assembly  would  be 
impacted  and  all  236  rods  in  the 
assembly  potentially  damaged 
subsequent  to  a  drop  of  the  SFP  gate. 
The  radiological  consequences  are 
shown  to  be  acceptable  (less  than  25% 
of  10  CFR  100  limits). 

Current  gate  lift  height  restrictions  (no 
more  than  30  inches  above  the  racks) 
will  be  maintained  for  fuel 
consolidation.  With  these  restrictions, 
fuel  in  only  one  rack  cell  (either  a  spent 
fuel  assembly  with  236  rods  or  a 
consolidated  fuel  canister  with  472 
rods)  would  be  impacted  with  all  rods 
in  the  fuel  assembly  or  canister  being 
potentially  damaged. 

The  probability  of  a  SFP  gate  drop  is 
not  significantly  increased  by  fuel 
consolidation  because  the  process  and 
equipment  used  to  move  the  gate  will 
not  change  and  because  the  gate  will  be 
kept  open  and  not  moved  or  removed 
when  fuel  is  located  in  the  cask  pool 
during  consolidation  (administrative 
control). 

Despite  the  additional  fuel  rods  in  a 
consolidated  fuel  canister  (472  rods 
versus  236  rods  in  a  fuel  assembly),  the 
minimum  six  month  decay  time  allows 
more  than  99.9%  of  the  radioactive 
gases  to  decay.  Thus,  a  gate  drop  that 
results  in  a  damaged  fuel  assembly  72 
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hours  after  shutdown  is  more  limiting 
than  a  gate  drop  that  results  in  a 
damaged  consolidated  fuel  canister. 
With  the  analysis  demonstrating  impact 
of  fuel  in  only  one  cell,  offsite  doses 
remain  well  within  (less  than  25%  of) 
the  limits  of  10  CFR 100  without  taking 
credit  for  the  FHB  filters.  The  control 
room  emergency  air  cleanup  system  will 
miiintiiin  control  room  doses  %rithin 
GDC  19  limits. 

llerefore,  the  probability  and 
consequences  of  a  gate  drop  wiU  not  be 
significantly  increased  due  to  the 
propoaed  fuel  consolidation  activity. 

(3)  Test  Equipment  Skid  Drop. 
Current  test  equipment  skid  height 
restrictions  (no  more  than  72  inches 
above  rack  cells  containing  SONGS  2 
and  3  fuel  assemblies  or  30  feet  8  Inches 
above  those  containing  SONGS  1 
assemblies)  will  be  maintained  after  fuel 
consolidation  is  implemented.  These 
restricticma  will  ensure  that  the 
potential  depth  of  pienetratian  of  test 
equipment  udd  into  the  racks  is  not 
sufficient  to  damage  stored  fiiel. 

The  probability  of  a  test  equipment 
skid  drop  is  not  affected  by  fuel 
consolidation  because  the  methods  and 
equipment  used  to  move  the  sldd  will 
not  change.  In  addition,  there  are  no 
advene  criticality  consequences  of  a  test 
equipment  sldd  drop  on  a  fuel  assembly 
or  consolidated  fuel  canister,  since  the 
structural  configuration  of  the  fuel  at  of 
the  impacted  storage  rack  cells  is  not 
significantly  changed  because  of  the 
drop  impact. 

Since  no  fuel  is  damaged,  the 
probability  and  consequences  of  a  test 
eqmpment  skid  drop  will  not  be 
significantly  increased  due  to  the 
propoaed  fuel  consolidation  activity. 

(4)  Cask  Handling  Crane  Load  Drops. 
The  types  of  loads  currently  lifted  by 
the  cask  handling  crane  include  spent 
fiiel  casks,  transshipment  casks,  and  the 
crane  load  block.  To  support 
consolidation  activities,  lifts  of  the  fuel 
consolidation  equipment  will  also  be 
performed  by  the  cask  handling  crane. 
The  travel  path  of  the  cask  handling 
crane  does  not  extend  over  spent  fuel  in 
the  SFP.  Administrative  controls  will 
prohibit  operation  of  the  cask  handling 
crane,  including  the  crane  load  block, 
within  ten  feet  of  the  edge  of  the  cask 
pool  when  fuel  is  present  in  the  cask 
pool  during  consolidation.  The  handling 
of  heevy  loeds  by  the  cask  handling 
crane  is  governed  by  the  SONGS  heavy 
loads  program  which  has  received 
Nuclear  Regulatory  Commission  (NRC) 
approval.  The  movement  of  fuel 
consolidation  equipment  by  the  cask 
handling  crane  will  be  evaluated  under 
the  heavy  loads  program.  Thus,  an 
accident  resulting  Gram  cask  handling 


crane  load  drops  into  the  SFP  or  onto 
imdialed  fuel  in  the  cade  pool  is  not 
credible. 

It  is  expected  that  the  consolidation 
work  station  in  the  cask  pool  will  be 
temporuily  removed  prior  to  any  spent 
fuel  cask,  transshipment  cask,  or  otner 
load  lifts/movements  over  the  cask  pool. 
Other  than  insertion  and  removal  of  the 
consolidation  work  station,  the 
equipment  and  jHOcedures  used  to  lift 
and  move  cask  handling  crane  loads 
will  be  unaffected  bv  fiMl  omsolidatioa. 

Therefore,  the  prtioability  and 
consequences  of  a  spent  fuel  cask  or 
transshipment  cask  drop  are  not 
significantly  increased  by  the  propoeed 
fuel  conaolidation  activity. 

(5)  Mispositioning  of  a  Consolidated 
Fuel  Canister.  The  pn^iability  of 
mispositioning  a  conaolidated  fuel 
canister  is  expected  to  be  comparable  to 
that  for  mispositioning  of  a  spent  fuel 
assembly  because  the  methoos  and 
equipment  used  to  move  and  position 
consolidated  fiiel  canisters  in  rack  cells 
will  not  be  significantly  difiiarent  from 
those  used  for  fuel  asamnblies. 
Additionally,  fuel  movement  activities 
are  and  will  continue  to  be  perfonned 
by  personnel  trained,  qualified,  and 
certified  in  fiiel  handling  operations. 

The  potential  omseouences  of  a 
mispositioned  coosolioated  fuel  canister 
relate  to  fiiel  criticality.  The  bumup  of 
the  fuel  stored  in  the  SFP  before,  during, 
and  after  omsolidation  will  conform  to 
the  criteria  provided  in  the  Technical 
Specificaticms.  With  the  minimiim 
required  1800  ppm  (1850  ppm  plus  50 
ppm  measurement  uncertainty)  boron 
concentration  in  the  SFP  and  the  Region 
n  racks  loaded  with  fuel  which  meets 
the  burnup  criteria  of  Technical 
Specification  3.7.18,  k-eff  remains  less 
than  0.90  for  a  consoUdated  fuel 
canister  mispositioned  in  the  Region  0 
racks. 

Therefore,  the  probability  and 
consequences  of  misfKwitioning  a 
consolidated  fuel  canister  are  not 
significantly  higher  than  the  probability 
and  consequences  of  mispositioning  a 
fuel  assembly. 

(6)  h4aximum  Flow  Blockage  to  Cool 
Spent  Fuel.  Flow  blockage  to  a 
consolidated  fuel  canister  may  be 
caused  by  either  damage  to  the  canister 
or  loose  material  in  the  spent  fiiel  pool 
or  cask  pool.  Canisters  will  be  inspected 

f trior  to  being  placed  in  the  cask  pool 
prior  to  loading  with  fuel),  and  if 
damaged  during  movement  or 
placement  in  the  spent  fuel  pool. 
Additionally,  the  existing  foreign 
material  exclusion  control  in  the  spent 
fuel  pool  area  will  be  utilized  for  fuel 
consolidation.  Therefore,  the  probability 
of  blocking  flow  to  a  consolidated  fiiel 


canistar  will  not  be  significanUy 
increased. 

The  temperature  efiiacts  of  a 
postulated  flow  blodcage  of  a 
consolidated  fiiel  csnistsr  were 
evaluated  rriativeto  the  sntidpsted 
maximum  cladding  temperature  of  700 
degrees  Fahrenheit  (700*F)  during 
reactor  full  power.  Each  rack  storage  cell 
has  large  or  multiple  flow  holes  to 
viitually  eliminate  the  possibility  that 
all  flow  in  a  cell  would  be  blocked  by 
debris  or  foreign  material.  The  flow 
openings  in  the  canistera  will  be 
designed  to  msintain  a  clear  flow  area 
of  at  least  20%  under  all  postulated 
blockage  conditicms.  Fm  the  postulated 
80%  flow  blockage,  the  resxilting 
maximum  cladding  temperature  is 
233.1*F.  which  is  well  below  the 
maximum  anticipated  cladding 
temperature  of  700*F  during  reactor  fiiU 
power. 

Therefore,  the  wobabiUty  and 
consequences  of  flow  blockage  will  not 
be  significanUy  increased  by  the 
proposed  fiiel  consolidation  activity. 

[7)  Loss  of  Spent  Fuel  Pool  (SFP) 
Cooling.  The  probability  of  loss  of  SFP 
cooling  is  not  afiiacted  1^  fiiel 
consolidation  because  the  existing  SFP 
cooling  system  will  perform  its  design 
function  without  modificstion. 

The  overall  design  basis  (maximum 
abnormal)  heat  loc^  will  be  increased 
due  to  an  increased  number  of  spent 
fuel  elements  stored.  The  cask  pool  may 
be  used  fOT  temporary  storage  of  sfient 
fuel  assemblies  during  consolidation. 
Loss  of  cooling  flow  to  the  cask  pool  has 
not  been  specifically  analyzed. 
However,  because  of  administrative 
controls  which  limit  the  amount  of  fiiel 
permitted  in  the  cask  pool  during 
consolidation  and  require  the  gate 
between  the  cask  pool  and  the  SFP  to  be 
open  when  fiiel  is  present  in  the  cask 
pool,  this  accident  scenario  is  bounded 
by  the  SFP  boiling  case  discussed 
b^ow. 

An  analysis  of  loss  of  SFP  cooling  has 
been  performed  using  the  design  basis 
consolidated  fuel  heat  load.  Tfads 
anal3rsis  shows  that,  without  crediting 
the  FHB  filten.  the  ofEtite  doses  will 
remain  well  within  (less  than  25%  of) 
the  10  CFR  100  limits.  Since  Uie 
reactivity  will  decrease  with  increasing 
temperature  at  0  ppm  boron 
concentration,  there  will  be  no  adv««e 
criticality  efiiacts.  Additicmally.  the 
nonnal  makeup  sources  to  the  SFP  %vill 
continue  to  maintain  adequate 
inventory  and  flow  capacity  (150 
gallons  per  minute  or  gpm)  to 
compensate  for  evaporative  losses  due 
to  boiling  (<112  gpm  maximum).  The 
temperature  effects  of  SFP  boiling  on 
the  SFP  liner  plate  and  concrete 
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structure  have  been  determined  to  be 
acceptJable. 

Therefore,  the  probability  and 
consequences  of  a  loss  of  SFP  cooling 
event  will  not  be  significantly  increased 
by  the  proposed  fuel  consolidation 
activity. 

(8)  Consolidation  Woik  Station 
Accidents.  Fuel  consolidation  will 
require  additional  fuel  handling 
operations.  However,  since  the  fuel 
handling  methods  and  equipment  will 
not  be  significanUy  different  from  these 
currenUy  used,  consolidation  work 
station  accidents  will  be  similar  to  fiid 
handling  accidents  already  discussed  in 
this  Safety  Analysis  (dropped  fuel 
assembly,  dropped  consolidated  fuel 
canister,  or  other  load  drops).  To  avoid 
a  significant  increase  in  the  probability 
of  any  of  these  accidents,  pereonnel 
training  methods,  equipment  design, 
and  administrative  controls  will  be 
utilized.  Administrative  controls  will 
require  a  minimum  decay  time  of  six 
months  for  spent  fuel  prior  to  its 
movement  into  the  cask  pool  for 
consolidation.  This  restriction  ensures 
that  the  limiting  radiological  o^te  and 
control  room  dose  consequences  from  a 
work  station  accident  remain  bounded 
by  a  fiiel  assembly  drop.  The  results  are 
well  within  (less  than  25%  of)  10  CFR 
100  and  meet  GDC  19  dose  limits. 

Fuel  assemblies  in  the  work  station 
shall  be  separated  by  more  than  12 
inches  of  water  from  edge  to  edge  to 
maintain  neutronic  isolation 
(administrative  control).  The  total  spent 
fiiel  which  will  be  permitted  in  the  cask 
pool  at  any  given  time  is  553  fiiel  rods 
(administrative  control).  This  quantity 
of  fiiel  is  equivalent  to  two  full  SONGS 
2  or  3  fuel  assemblies  plus  a  damaged 
fuel  rod  storage  canister  or  basket 
containing  up  to  81  fuel  rods.  A 
criticality  analysis  has  shown  that,  in 
the  worst  case  scenario,  at  1800  ppm 
(Technical  Specification  limit  of  1850 
ppm  includes  50  ppm  measurement 
uncertainty)  boron  concentration,  k-eff 
will  be  below  0.95.  Additional 
administrative  controls  will  be  imposed 
to  ensure  that  a  minimum  of  400  fuel 
rods  or  non-fiiel  rods  will  be  loaded  into 
a  SONGS  2  or  SONGS  3  consolidated 
fuel  canister  and  a  minimum  of  324  fuel 
rods  or  non-fuel  rods  will  be  loaded  into 
a  SONGS  1  consolidated  fuel  canister. 

llie  canistOTs  shall  be  designed  for 
storage  of  fiiel  rods  within  a  maximum 
allowed  rod  pitch.  For  canisters  not 
fully  loaded,  the  rod  pitch  shall  be 
maintained  by  restraints  inserted  within 
the  canister  to  ensure  against  rod 
displacement  during  canister  movement 
(administrative  control).  These 
limitations  ensure  that  the  k-eff  for  a 
loaded  consolidated  fiiel  canister  will 


not  exceed  0.95  with  zero  ppm  boron 
concentration,  considering  worst  case 
pitch  between  consolidated  rods.  With 
1800  ppm  boron  concentration  in  the 
pool,  k-eff  will  be  below  0.88  for  the 
worst  case  canister  pitch  between  rods. 
Thus,  there  are  no  adverse  criticality 
consequences  since  the  minimum    - 
number  of  rods  consolidated  in  a 
canister  is  administratively  controlled 
and  SFP  and  cask  pool  boron 
concentration  will  be  maintained  at  or 
above  1800  ppm  during  consolidation. 

llierefore.  me  consequences  of  a 
consolidation  work  station  accident  are 
not  significanUy  increased  as  a  result  of 
the  proposed  fuel  consolidation  activity. 

(9j  Seismic  Events.  The  probability  of 
occurrence  of  a  seismic  event  is 
unaffected  by  the  proposed  fiiel 
consolidation  activity.  The 
consequences  of  a  design  basis 
earthquake  (DBE)  have  been  analyzed, 
and  the  fuel  consolidation  process  and 
consolidated  fuel  canisters  will  not 
affact  the  ability  of  the  racks  to  maintain 
their  required  design  basis  function 
during  and  after  a  DEE.  The  spent  fuel 
racks  are  designed,  and  the  consolidated 
fuel  canistera  will  be  designed,  to 
Seismic  Category  I  requirements,  and 
the  consolidation  equipment  will  be 
designed  to  Seismic  Category  II/I 
requirements  as  defined  by  NRC 
Re^latory  Guide  1.29,  Revision  3. 

The  consolidation  process  provides 
the  capability  to  store  more  spent  fiiel 
(up  to  approximately  2867  fuel 
assemblies)  than  previously  approved 
by  the  NRC  (up  to  1542  fiiel  assemblies) 
in  Uie  SFP.  The  fuel  handling  building 
and  the  SFP  and  cask  pool  structures 
have  been  evaluated  for  the  increased 
loading  from  fully-loaded  consolidated 
fuel  canisters  and  the  loads  found  to  be 
within  the  design  allowables. 

Thus,  the  probability  or  consequences 
of  a  seismic  event  are  not  significanUy 
increased  by  the  proposed  ftiel 
consolidation  activity. 

(10)  Consolidated  Fuel  Canister  Stuck 
in  a  Spent  Fuel  Rack.  The  probability  of 
a  consolidated  fuel  canister  being  stuck 
in  a  spent  fuel  rack  is  not  Icnown  from 
experience  since  fuel  consolidation 
demonstration  projects  conducted  to 
date  have  not  reported  this  type  of 
occurrence.  However,  the  canisters  will 
be  designed  to  be  handled  by  the  spent 
fuel  handling  machine  (SF1A4).  will 
have  the  same  approximate  cross- 
sectional  dimensions  as  spent  fuel 
assemblies,  and  similar  handling 
equipment  and  methods  will  be  used. 
Therefore,  the  fiailure  mechanisms  are 
expected  to  be  comparable  to  those  for 
a  stuck  fiiel  assembly.  On  this  basis,  the 
probability  of  a  consolidated  fuel 
canister  being  stuck  in  a  spent  fuel  rack 


is  estimated  to  be  comparable  to  that  for 
a  stuck  fuel  assembly. 

The  canisters  will  be  designed  to 
accommodate  all  operational  and 
handling  loads.  A  design  requirement 
will  be  imposed  that  the  canisters  be 
capable  of  withstanding  the  maximum 
SFHM  lift  load  of  6000  pounds  and 
remain  intact  with  no  fuel  spillage.  This 
is  consistent  with  the  criteria  utilized 
previously  during  SFP  reracking  for  the 
spent  fuel  racks  and  a  jammed  fuel 
assembly.  With  these  design  criteria  and 
restrictions,  deformation  of  rack  cell 
geometry  would  not  be  sufficient  to 
exceed  the  criticality  acceptance 
criterion  (k-eff^O.95).  Therefore,  the 
consequences  of  a  stuck  consolidated 
fuel  canister  would  be  bounded  by  the 
consequences  of  a  stuck  fuel  assembly. 

Therefore,  there  is  no  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  due  to  the  proposed  fuel 
consolidation  ac&vity. 

(11)  Limiting  Component  Cooling 
Water  (COW)  System  Heat  Load  Effects 
on  Spent  Fuel  Pool  Cooling.  The 
maximum  calculated  heat  load  for  the 
CCW  system  occurs  during  a  Loss  of 
Coolant  Accident  (LOCA).  The 
probability  of  a  LOCA,  and  therefore  the 
probability  of  maximum  heat  load  being 
imposed  on  the  CCW  system,  is  not 
affected  by  fuel  consolidation.  The 
reason  is  that  spent  fuel  handling 
operations  in  the  SFP  or  the  cask  pool 
are  not.  of  themselves.  LOCA  initiatore. 
For  the  purposes  of  assessing  the  heat 
load  on  Uie  CCW  system,  Uie  LOCA  is 
divided  into  two  phases,  "safety 
injection"  and  "recirculation." 

During  the  safety  injection  phase,  the 
SFP  heat  load  is  isolated  from  the  CCW 
system.  During  the  recirculation  phase, 
CCW  system  cooling  to  the  SFP  may  be 
reestablished  manually.  The 
recirculation  phase  represents  the 
highest  design  heat  load  for  the  CCW 
system.  Considering  the  limiting 
consolidated  fuel  heat  load  contribution 
from  the  SFP  (assuming  a  minimum  of 
60  days  decay  of  the  most  recent  half- 
core  discharged  into  Uie  SFP),  Uie  CCW 
system  has  adequate  capacity  to  stiU 
remove  its  design  basis  heat  load. 

Therefore,  the  probabiUty  or 
consequences  of  a  limiting  design  basis 
heat  load  event  on  the  CCW  system  are 
not  significanUy  increased  by  the 
proposed  fuel  consolidation  activity. 

Therefore,  opwation  of  the  fadU^  in 
accordance  with  this  proposed  change 
wiU  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
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diffierent  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  allow  the 
consolidation  of  San  Onofire  Units  1,  2 
and  3  spent  fuel  in  canisters  and  the 
storage  of  these  canisters  along  with  fuel 
assemblies  in  the  Units  2  and  3  spent 
fuel  pools.  Fuel  consolidation  is  similar 
in  nature  to  fuel  reconstitution  within  a 
fuel  assembly  since  individual  rods  are 
manipulated  in  both  processes. 
Accidents  involving  consolidated  fuel 
canisters  are  similar  in  nature  to  fuel 
assembly  handling  accidents  since  both 
use  similar  fuel  handling  processes  and 
equipment.  Administrative  controls  will 
be  instituted  to  provide  assurance  that 
postulated  events  involving 
consolidated  fuel  will  be  enveloped  by 
the  spectrum  of  design  basis  fuel 
handling  accidents.  Furthermore,  heavy 
load  drops  during  spent  fuel  handling 
operations  are  accidents  that  have  been 
previously  evaluated.  Additional 
evaluations  have  been  performed  to 
demonstrate  that  when  the  minimum 
boron  concentration  requirements  of  the 
Technical  Specifications  have  been  met, 
the  chticality  criterion  is  satisfied  for  all 
postulated  accidents. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
mtugin  of  safety. 

The  issue  of  "margin  of  safety,"  when 
applied  to  spent  fuel  consolidation  and 
storage,  includes  the  following  areas: 

(1)  Nuclear  criticality. 

(2)  Thermal-hydraulics. 

(3)  Mechanical,  material  and  structural 
aspects,  and 

(4)Ofhitedo8e8. 

These  four  areas  are  addressed  below. 

(1)  Nuclear  Criticality.  The  margin  of 
safety  that  has  been  established  for 
nuclear  criticality  is  that,  including  all 
uncertainties,  there  is  a  95%  probability 
at  a  95%  confidence  level  that  the 
effective  neutron  multiplication  factor 
(k-eff)  in  spent  fuel  pools  shall  be  less 
than  or  equal  to  0.95.  under  all  normal 
and  postulated  accident  conditions. 
This  margin  of  safety  has  been  adhered 
to  in  the  criticality  analyses  for  fuel 
consolidation  and  the  storage  of 
consolidated  fuel  canisters. 

Criticality  of  fiiel  assemblies  and 
consolidated  fuel  canisters  in  fuel 
storage  racks  is  prevented  by  the  rack 
design  which  precludes  interactions 
between  two  fuel  assemblies  or  two 
consolidated  fuel  canisters  or  between  a 
fuel  assembly  and  a  consolidated  fuel 
canister.  This  is  accomplished  by  fbung 
the  minimum  separation  between 


storage  cells  containing  fuel  assemblies 
or  consolidated  fiiel  canisters,  using 
Boraflex,  a  neutron  absorbing  material, 
and  utilizing  strict  administrative 
controls. 

During  the  consolidation  process,  fuel 
rods  which  cannot  be  consolidated  will 
be  placed  in  a  damaged  fuel  rod  canister 
or  basket.  Fuel  assemblies,  consolidated 
fuel  canisters,  and  damaged  fuel  rod 
canisters  or  baskets  moving  to  and  from 
the  consolidation  work  station  or 
present  in  the  work  station  shall  be   ^ 
separated  by  more  than  12  inches  of 
water,  measured  edge  to  edge,  to  ensure 
that  they  are  neutronically  isolated 
(administrative  control).  The  total  spent 
fuel  which  will  be  permitted  in  the  cask 
pool  at  any  give  time  is  553  fuel  rods 
(administrative  control).  This  quantity 
of  fuel  is  equivalent  to  two  full  SONGS 
2  or  3  spent  fuel  assemblies  plus  81  fuel 
rods  in  a  damaged  fuel  rod  canister  or 
basket.  Additionally,  the  rod  pitch 
inside  partially  loaded  canisters  shall  be 
maintained  by  restraints  inserted  within 
the  canister  to  ensmv  against  rod 
displacement  during  canister  movement 
(administrative  control). 

The  analytical  methods  utilized  in  the 
criticality  analyses  conform  with 
American  National  Standards  Institute 
(ANSI)  Standard  N18.2-1973,  "Nuclear 
Safety  Criteria  for  the  Design  of 
Stationary  Pressurizer  Water  Reactor 
Plants."  Section  5.7,  Fuel  Handling 
Systems;  ANSI  Standard  57.2-1983. 
"Design  Objectives  for  LWR  Spent  Fuel 
Storage  Facilities  at  Nuclear  Power 
Stations,"  Section  6.4.2;  ANSI  Standard 
N16.9-1975,  "VahdaUon  of 
Calculational  Methods  for  Nuclear 
Criticality  Safisty:"  NRC  Standard 
Review  Plan  (NUREG-0800).  Section 
9.1.2,  "Spent  Fuel  Storage";  and  the 
NRC  gmdance,  "OT  Position  for  Review 
and  Acceptance  of  Spent  Fuel  Storage 
and  Handling  Applications,"  (April 
1978),  as  modified  (January  1979). 

The  criticality  analyses  i>erformed  for 
normal  conditions  assume  zero  boron 
concentration  in  the  SFP  water  and 
worst-case  fuel  enrichments  and 
bumups.  Most  credible  accident 
conditions  will  not  result  in  an  increase 
in  k-eff  of  the  spent  fuel  racks.  However, 
accidents,  such  as  a  heavy  load  drop, 
misleading  a  consolidated  fuel  canister 
or  dropping  a  fuel  assembly,  can  be 
postulated  to  increase  reactivity.  For 
these  accident  conditions,  the  double 
contingency  principle  of  ANSI  N16.1- 
1975  is  applied.  This  principle  states 
that  it  is  not  required  to  assume  two 
unlikely,  independent  events  to  ensure 
protection  against  a  criticality  accident. 
Therefore,  for  accident  conditions,  the 
presence  of  soluble  boron  in  the  storage 
pool  water  can  be  assumed  as  a  realistic 


initial  condition  since  the  absence  of 
boron  would  be  the  second  unlikely 
event. 

Worst  case  accident  analyses  have 
been  performed  that  show  that  1800 
ppm  of  soluble  boron  will  maintain  the 
spent  fuel  pool  and  cask  storage  p>ool  k- 
eff  less  than  0.95,  including 
uncertainties,  at  the  required  95%/95% 
probability/confidence  level. 

(2)  Thermal-Hydraulics.  The  relevant 
thermal-hydraulics  considerations  for 
determining  if  there  is  significant 
reduction  in  a  margin  of  safety  are:  (1) 
maximum  fuel  temperature,  and  (2) 
increase  in  temperat\ire  of  the  water  in 
the  pool,  and  (3)  increase  in  heat  load 
rejection  to  the  environment. 

Similar  to  the  criticality  analysis,  the 
SFP  decay  heat  load  calculation 
assumes  worst-case  fuel  loading, 
enrichment,  and  bumup.  The 
calculation  uses  the  same  methodology 
as  that  used  for  the  original  decay  heat 
analysis.  Standard  Review  Plan  (SRP) 
Section  9.1.3  criteria  for  maximum 
normal  and  maximum  abnormal  heat 
load  conditions  were  used  in  this 
evaluation. 

The  effect  of  the  increased  heat  load 
has  been  evaluated  and  it  has  been 
shown  that,  under  the  SRP  maximum 
normal  heat  load,  the  existing  spent  fuel 
pool  cooling  system  will  maintain  the 
bulk  pool  water  temperature  below 
14S"F.  This  value  considers  a  single 
active  failure  of  one  spent  fuel  pool 
cooling  system  pump,  coincident  writh  a 
loss  of  offsite  power,  and  is  consistent 
with  Standard  Review  Plan,  Section 
9.1.3.III.l.d.  The  145*F  temperatxuv 
represents  a  small  increase  in  the 
ciurently  approved  SFP  temperature  of 
140''F.  However,  this  temperature  limit 
was  very  conservatively  calculated, 
considering  only  heat  losses  through  the 
spent  fuel  pool  heat  exchangers,  and 
conservatively  neglecting  losses  through 
evaporation  to  the  spent  fuel  pool  area, 
as  well  as  conduction  to  the  Kiel 
handling  building  structure  mass.  This 
increase  in  spent  fuel  pool  temperature 
does  not  represent  a  significant 
reduction  in  the  margin  of  safety,  since 
the  affected  portions  of  the  spent  fuel 
pool  cooling  system  and  other  important 
to  safisty  equipment  in  the  fuel  handling 
building  are  qualified  for  this  slightly 
higher  temperature  and  will  still 
perform  the  necessary  safety  functions 
when  required. 

A  thermal-hydraulic  analysis  has  been 
performed  which  shows  that  the 
maximum  local  water  temperatures 
along  the  fuel  channels  will  remain 
below  the  nucleate  boiling  condition 
values,  even  with  the  maximum 
postulated  flow  blockage  (80%)  of  the 
consolidated  fuel  canisters.  The 


maximum  calculated  fuel  cladding 
temperatiue  for  the  design  basis 
condition  is  233. l^F,  which  is  well 
below  the  anticipated  maximum 
cladding  temperature  of  700'F  during 
full  power  operation  of  the  reactor. 

SONGS  2  and  3  conduct  refueling  by 
offloading  either  half  the  core  or  the  full 
core.  The  full  core  offload  refueling 
provides  the  greater  of  the  two  heat 
loads.  Therefore,  in  addition  to  the  SRP 
criteria,  the  heat  load  during  refueling 
operations  was  also  evaluated.  For  this 
case  the  heat  load  was  evaluated 
assuming  a  two  year  refueling  cycle,  the 
spent  fuel  pool  completely  filled  with 
consolidated  fuel  (except  for  the  last 
core  offload),  and  the  full  core  offloaded 
at  150  hours  of  decay.  Under  these 
conditions,  a  single  SFP  cooling  piunp 
with  two  heat  exchangers  will  maintain 
the  SFP  temperature  below  160'F. 
assuming  the  component  cooling  water 
temperature  is  88*F  and  the  ocean  water 
temperature  is  78"F.  Thus,  the  SFP 
cooling  system  meets  the  single  active 
bil\ire  criterion  for  the  maximum 
refueling  heat  load  condition. 

With  the  postulated  SRP  maximiun 
abnormal  heat  load,  the  bulk  pool 
temperature  will  reach  a  maximum  of 
IBO'F  with  two  pumps  and  two  heat 
exchangers  in  operation.  This  maximiun 
temperature  is  well  below  the  SRP 
maximum  temperature  limit  of  212*F. 
Also,  according  to  the  SRP  guidance,  a 
single  active  failure  need  not  be 
considered  for  the  maximum  abnonnal 
heat  load  case. 

The  shutdown  cooling  system  (SDCS). 
if  available,  can  be  used  as  an  alternate 
heat  dissipation  path  for  cooUng  the 
SFP.  The  SEXDS  has  been  evaluated  for 
the  maximum  nonnal  and  maximiun 
abnormal  heat  loads  and  it  has  been 
determined  that  the  system  and 
interconnecting  ties  are  adequate  to 
maintain  the  SFP  temperature  below 
145''F  for  the  maximum  normal  heat 
load  and  below  leO'F  for  the  maximiun 
abnormal  heat  load.  Since  the  maximum 
abnormal  heat  load  bounds  the 
maximum  refueling  heat  load,  there  is 
no  need  to  evaluate  the  SDCS  for  the 
maximum  refueling  heat  load.  For  the 
maximum  refueling  heat  load,  the  SDCS 
does  not  meet  the  single  failure  criterion 
for  SFP  cooling;  however,  the  use  of  the 
SDCS  for  SFP  cooling  during  Modes  5 
and  6  of  plant  operation  has  previously 
been  evaluated  and  considered 
acceptable  by  the  NRC. 

The  heat  load  rejection  to  the 
environment  will  only  increase  by 
approximately  0.03%. 

Thus,  there  is  no  significant  reduction 
in  a  margin  of  safety,  as  determined  by 
thermal-hydraulics  considerations. 


(3)  Mechanical,  material,  and 
structural  aspects.  The  main  safety 
function  of  the  spent  fuel  pool  and  the 
storage  racks  is  to  maintain  the  sp«it 
fuel  assemblies  and  consolidated  fuel 
canisters  in  a  safe  configuration  through 
normal  and/or  abnormal  loadings. 
Abnormal  loads  include  an  earthquake, 
impact  due  to  a  cask  drop,  drop  of  a 
spent  fuel  assembly  or  consolidated  fiiel 
canister,  or  drop  of  a  heavy  load 
including  a  spent  fuel  pool  gate.  The 
mechanical,  material,  and  structural 
design  of  the  consolidation  work  station 
and  consolidated  fiiel  canisters  will  be 
in  accordance  writh  the  applicable 
portions  of  the  "NRC  OT  Position  of 
Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications" 
and  other  appUcable  NRC  guidance  and 
industry  codes.  The  canisters  wiU  be 
designed  to  Seismic  Cat^ory  I 
requirements,  and  the  consolidation 
equipment  will  be  analyzed  and  either 
restrained  or  anchored  as  appropriate  to 
meet  Seismic  Category  II/I  requirements 
as  defined  by  NRC  Regulatory  Guide 
1.29,  Revision  3.  The  consolidation 
work  station  and  consolidated  fuel 
canister  materials  will  be  compatible 
with  the  spent  fuel  rods  and  spent  fuel 
assemblies,  and  the  spent  fuel  pool 
water  chemistry.  Therefore,  margins  of 
safety  relative  to  mechanical,  material, 
and  structural  aspects  of  the  proposed 
fuel  consolidation  activities  will  not  be 
significantly  reduced. 

(4)  Offsite  and  Control  Room  Doses. 
The  ofiisite  and  control  room  dose 
consequences  of  accidents  involving 
consolidated  fuel  canisters  or  fuel 
consolidation  activities  were  evaluated. 
To  determine  the  radiological 
consequences,  all  credible  accidents 
related  to  fuel  consolidation  activities 
were  considered.  The  analyses  assume 
that  spent  fuel  has  decayed  a  minimum 
of  6  months  prior  to  commencing  the 
consolidation  process. 

The  limiting  accident  for  fuel 
consolidation  is  a  74-inch  drop  of  a 
consolidated  fuel  canister  from  the 
Spent  Fuel  Handling  Machine  (SFHM) 
onto  a  rack  cell  containing  a 
consolidated  fuel  canister.  Although 
both  consolidated  fuel  canisters  would 
remain  intact,  it  is  conservatively 
assumed  that  all  944  fuel  rods  within 
the  two  canisters  (472  rods/canister  x  2 
canisters)  are  damaged.  The  resultant 
release  of  radioactivity,  after  escaping 
from  the  spent  fuel  pool,  is  exhausted 
fit)m  the  fuel  handling  building  (FHB) 
over  a  two-hour  period;  no  credit  for 
FHB  isolation  system  or  FHB  filters  was 
taken. 

The  results  demonstrate  that,  with  a 
minimum  decay  time  of  6  months  and 
no  credit  taken  for  isolation  or  filtration. 


the  radiological  consequences  of  the 
worst  case  consolidated  fuel  accident 
would  not  result  in  releases  that  would 
exceed  25%  of  the  10  CFR 100  limits. 
The  results  also  demonstrate  that  the 
control  room  doses  would  meet  the  10 
CFR  50,  Appendix  A,  GDC  19  Umits 
when  crediting  the  control  room 
emergency  air  cleanup  system. 

Therefore,  operation  of  the  facility 
according  to  this  proposed  change  will 
not  involve  a  significant  reduction  in  a 
mugin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
CaUfomia,  Irvine,  California  92713. 

Attorney  for  licensee:  T.E.  Oubre, 
Esquire,  Southern  California  Edison 
Company,  P.O.  Box  800,  Rosemead, 
California  91770. 

NRC  Profect  Director:  William  H. 
Bateman. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofiv  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
Califwnia 

Date  of  amendment  requests:  January 
24,  1997. 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Surveillance  Requirement  3.8.1.9  to 
Technical  Specification  3.8.1,  "AC 
Sources — Operating."  This  change  will 
revise  the  surveillance  requirement  to 
more  accurately  reflect  safety  analysis 
conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  would  revise 
Surveillance  Requirement  (SR)  3.8.1.9  to 
more  clearly  reflect  test  conditions  and 
be  in  greater  agreement  with  NUREG 
1432. 

The  Voltage  and  Frequency  limits  are 
made  tighter,  to  accurately  reflect  plant 
design  requirements.  Discussion 
regarding  reactive  power  loading  is 
eliminated  from  the  SR,  consistent  with 
tiie  wording  of  NUREG  1432.  Rev.  1. 
and  added  to  the  Bases. 
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Operadon  of  the  facility  would 
remain  unchanged  as  a  iwult  of  the 
proposed  changes  and  no  aasumptiais 
or  results  of  any  acddent  analyses  are 
afiiscted.  Therefore,  the  propoeed  change 
will  not  involve  a  significant  increase  in 
the  probebility  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  s  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

The  proposed  change  would  revise 
Surveillance  Requirement  (SR)  3.8.1.9  to 
more  clearly  reflect  test  conditions  and 
be  in  greater  agreement  with  NUREG 
1432. 

Operation  of  the  facility  would 
remain  unchanged  as  a  rMult  of  the 
proposed  change.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  diffiarent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  diange  does  not 
involve  a  siyiiflcant  reduction  in  a 
margin  of  safsty. 

The  propoeed  change  would  revise 
Surveillance  Requirement  (SR)  3.8.1.0  to 
more  clearly  reflect  test  conditions  and 
be  in  greatw  agreement  with  NUREG 
1432.  The  Voltage  and  Frequency  limits 
are  made  more  restrictive,  to  accurately 
reflect  the  sssumptions  made  in  the 
SONGS  accident  analysis. 
Consequently,  no  reduction  in  any 
manpn  to  safety  exists. 

Therefore,  the  proposed  change  will 
not  involve  a  significant  reducticm  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  haxards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California.  Irvine,  California  92713. 

Attorney  for  licensee:  T.E.  Oubre, 
Esquire,  Southern  California  Edison 
Company,  P.O.  Box  800.  Rosemead. 
California  91770. 

NBC  Project  Director:  William  H. 
Bateman. 

Southeni  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-384, 
Joeenh  hi  Farley  Nuclear  Plant 
(FarWy).  Units  1  and  2,  Houston 
County.  Alabama 

Date  of  amendments  request:    ' 
December  31. 1997. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
change  the  nuclear  in^rumentation 


system  intermediate  rai^  neutron  flux 
reactor  trip  setpoint  and  allowable 
value. 

Basis  for  propoeed  no  significant 
haxards  oonsiaentrtton  deinnination: 
As  required  by  10  CPR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  In  Intermediate 
Range  reactor  trip  setpoint  fit>m  25% 
RTF  (rated  thennal  power]  to  35%  RTF, 
the  associated  allowable  value  change, 
and  the  deletion  of  the  redundant 
references  to  the  IR  (intermediate  range] 
high  flux  and  FR  (power  range]  high 
flux  low  setpoints  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoiuly 
evaluated  in  the  Farley  FSAR  [Final 
Safety  Analysis  Report].  The  IR  reactor 
trip  neither  causes  any  acddent  nor 
provides  primary  protocticHi  for  any 
accident  in  the  Farley  FSAR.  No  new 
accident  initiators  have  been  identified 
because  of  this  proposed  revision.  No 
new  performance  requirements  for  any 
system  that  is  used  to  mitigate  doae 
consequences  have  been  imposed  by 
this  proposed  change.  No  input 
assumption  to  any  dose  consequence 
cakulation  is  affected  by  this  proposed 
change.  All  previously  reportMl  dose 
consequences  remain  bounding. 
Therefore,  the  radiological 
consequences  to  the  public  resulting 
from  any  accident  previously  evaluated 
in  the  FSAR  have  not  significantly 
increased. 

2.  The  propoeed  Technical 
Spedficatioos  change  to  the  IR  reactor 
trip  setpoint,  associated  allowable  value 
change,  and  the  deletion  of  the 
redundant  references  to  the  IR  hi^  flux 
and  PR  high  flux  low  setpoints  do  not 
create  the  possibility  of  s  new  or 
different  kind  of  acddent  bom  any 
previouslv  evaluated  in  the  FSAR.  No 
new  acddent  scenarios,  feilure 
mechanisms  or  limiting  single  failures 
are  introduced  as  a  result  of  the  increase 
in  IR  setpoint  from  25%  RTF  to  35% 
RTF.  No  new  challenges  to  the  safety- 
related  Reector  Trip  System  have  been 
identified.  The  NIS  jnudear  instnunent 
system]  hardware  has  not  been 
modified,  and  Farley  will  continue  to 
perform  periodic  IR  channel  calibration 
and  surveillance  in  accordance  with 
Technical  Specifications.  All  previously 
identified  acddent  scenarios  remain 
bounding  since  the  IR  trip  setpoint 
provides  no  primary  accident 
protection.  Therefore,  the  possibility  of 
a  new  or  difiiarent  kind  of  acddent  is 
not  created. 

3.  The  proposed  increase  in  the  IR 
reader  trip  setpoint  from  25%  RTF  to 


35%  RTF.  the  assodated  allowable 
value  change,  and  the  deletion  of  the 
redundant  leferenoes  to  the  IR  hi^  flux 
and  FR  high  flux  low  setpoints  do  not 
involve  a  significant  reduction  in  the 
maicin  of  safety.  All  previously 
established  eooeptance  limits  continue 
to  be  met  for  all  events,  since  the  IR  trip 
does  not  provide  any  primary  protective 
action  for  any  acddaot  scenario. 
Changing  the  IR  setpoint  and  allowable 
value  %ml  not  invalidate  its  backup 
function.  There  are  no  physical 
modifications  required  for  the 
protectitm  system.  This  change  will  not 
affed  the  operation  of  any  other  safety- 
related  equipment  Farley-spedfic 
setpoint  imosrtainty  calculaticms 
support  the  setpoint  chuige.  Since  all 
acceptance  limits  continue  to  be  met. 
there  is  no  significant  reduction  in  the 
mugin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analsrsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  oonsidmation. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan.  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton.  Esq..  Bakh  and  Bingham.  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama. 

NRC  Profect  Director.  Herbert  N. 
Beiiu>w. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  AuAority  of 
Geoigia,  City  of  Dahon,  Georgia,  Docket 
Nos.  50^424  and  50^425,  Vogde  Electric 
Generating  Plant,  Units  1  ead  2,  Burke 
County,  Georgia 

Date  of  amendment  request:  January 
22, 1998.  The  application  supersedes,  in 
its  entirety,  the  application  dated 
September  13, 1996. 

Description  of  amendment  request: 
The  proposed  application  would  change 
the  Vogtie  Electric  Generating  Plant 
(VEGP)  Technical  Spedfication  (TS) 
3.8.1.  "AC  Source8--Operating,"  as 
follows:  (1)  The  completion  time  for 
restoration  of  one  required  offrite  circuit 
would  be  increased  from  6  to  14  days 
from  discovery  of  failure  to  meet  the 
Limiting  Condition  fOT  C^)eration  (LCO); 
(2)  a  new  required  action  B.2  would  be 
added  along  with  the  existing  Condition 
B  required  actions  for  one  Diesel 
Generator  (DG)  inoperable,  to  verify  the 
availability  of  the  Standby  Auxiliary 


Transformer  (SAT)  within  1  hour  and 
once  pet  12  hours  thereafter,  and  restore 
the  DG  to  operable  status  within  14  days 
from  discovery  of  failure  to  meet  the 
LCO;  (3)  a  new  required  acti<Hi  B.5.1 
woiild  be  added  to  verify  that  die 
combustion  turbine  electrical  power 

Sneration  capability  of  Plant  Wilson  is 
notional  and  suffidentiy  reliable  to 
provide  assurance  of  bla<^-start 
generation  capability  within  72  hours  of 
entry  into  Condition  B  or  mthin  72 
hours  prior  to  entry  into  Condition  B; 
(4)  a  new  reqiiired  action  B.S.2  would  be 
added  for  utilizatian  when  the 
combined  combustion  tiirbine  generator 
(CTG)  enhanced  black  start  reliability 
falls  below  the  required  criteria.  This 
condition  allows  tne  option  to  start  or 
run  at  leest  one  of  the  CTGs  at  Plant 
Wilson  within  72  hours  of  entry  to 
Condition  B,  or  prior  to  entry  into 
Condition  B  for  preplanned 
maintenance;  (5)  a  new  condition  C  is 
being  added  ba  whm  one  DG  is 
in(^ieraUe  and  the  required  actions  and 
completion  times  of  B.2  are  not  met.  i.e. 
the  SAT  is  not  verified  to  be  available 
or  becomes  unavailaUe  as  an  offeite 
source,  or  the  reqidred  actions  and 
completion  times  of  B.5  associated  with 
CTG  operation  and/or  relidrility  are  not 
met,  then  restore  the  DG  to  operable 
status  within  72  hours;  and  (6)  other 
changes  associated  witii  TS  3.8.1 
conditions,  required  actions,  or 
completion  times  are  only  the  result  of 
re-numbering  due  to  the  addition  of  the 
new  condition  and  required  actions  of 
the  DG  extended  Allowable  Out-of- 
Service  Time  (AOT)  and  do  not  reflect 
a  change  to  operating  requirements. 

In  aodition.  a  new  TS  5.5.18, 
"Configuration  Risk  Management 
Program  (CRMP)."  would  be  added  to 
the  Administrative  section  of  the  TS. 
This  section  discusses  the  program 
descriptfon  and  use. 

Bttsis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licoosee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significsnt  increase  in  the  probability  or 
ccmsequenoes  of  an  acddent  previously 
evaluated? 

No.  The  DGs  sre  used  to  support 
mitigation  of  the  consequences  of  an 
acddent;  ho%vever,  they  are  not 
considered  the  initiator  of  any 
previously  analyzed  acddent  The  use 
of  the  SAT  as  sn  additional  ofEtite 
power  source  coupled  with  the  black 
start  generation  capability  of  Plant 
Wilson  and  the  use  of  a  configuration 
risk  management  {Hrogram  will  more 


than  compensate  for  the  risk  introduosd 
by  the  extended  DG  Completion  Times. 
As  such,  the  extension  of  the  DG 
Completim  Times  will  not  significantiy 
increase  die  probability  or  consequences 
of  any  acddent  previously  evaluated. 

2.  Does  the  change  create  the 
po^bili^  of  a  new  or  difiiarent  kind  of 
acddent  from  any  acddent  previously 
evaluated? 

No.  The  proposed  change  does  not 
introduce  a  new  mode  of  plant 
operation  and  does  not  involve  a 
physical  modification  to  the  plant 
Therefore,  it  does  not  create  die 
possibility  of  a  new  or  difiiarent  kind  of 
acddent  bom  any  acddent  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No.  This  proposed  TS  only  affiacts  the 
length  of  the  allowed  outage  time  for 
DGs  and  does  not  change  the  DG  testing 
or  maintmanoe  requirements.  The 
proposed  TS  still  requires  the  DGs  to  be 
maintained  Operable  to  the  same 
standard  as  before.  The  use  of  the  SAT 
as  an  additional  ofEsite  power  source 
coupled  with  the  black  start  generation 
capability  of  Plant  Wilson  and  the  use 
of  a  ccmfiguiation  risk  management 
program  has  been  shown  to  provide 
more  than  adequate  compensation  for 
the  potential  risk  of  the  extended  DG 
Completion  times.  The  proposed  diange 
in  DG  completion  times  in  ccmjunction 
with  the  added  availability  of  the  SAT. 
continue  to  provide  adequate  assurance 
of  the  capability  to  provide  poww  to  the 
ESF  (Engineered  SaJiety  Feetures]  buses. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burice  County  Public  Library, 
412  Fourth  Stieet,  Waynesboro,  Georgia. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Pkza.  Suite  5200.  600 
Peechtree  Street,  NE.,  Atlanta.  Georgia. 

NBC  Profect  Director:  Herbert  N. 
Berkow. 

Tenaeaeee  Valley  Authority,  Docket 
Nos.  90-259, 5O-260.  and  50-298, 
Browns  Ferry  Nuclear  Plant,  Units  1, 2, 
and  3,  Lime^one  County,  Alabama 

Date  of  amendment  request: 
December  30. 1997. 


Description  of  amendment  request: 
The  propoeed  amendment  would 
change  TMb  3.5-1  and  associated 
notes.  The  changes  would  remove  a 
potential  non-conservative  operating 
configuration  for  the  Residual  Heat 
Removal  Service  Water  (RHRSW) 
System  pumps  that  could  resuh  in  a  loss 
of  two  pumps  following  a  single  failure 
of  diesel-generator  A  or  B  thereby 
reducing  the  number  of  pumps  available 
to  less  than  the  number  required  by  the 
Final  Safety  Analysis  Report.  The 
dianges  also  would  allow  (for  units 
widi  fuel  loaded)  redudng  the 
minimum-required  nuimber  of  RHRSW 
pumps  by  one  pump  for  each  unit  that 
has  been  in  cold  shutdown  for  more 
than  24  hours.  The  associated  Basis  3.5 
also  would  be  changed  to  reflect  these 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  propoMd  changes  do  not  involve 
any  plant  structures,  systems,  or 
components  that  are  initiators  of  any 
acddent  previously  evaluated,  and  the 
changes  do  not  decrease  the  capability 
of  the  RHRSW  system  to  transfer  reactcv 
core  and  emergency  equipment  heat 
loads  to  the  ultimate  heat  sink. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  diffisrent  kind  of 
acddent  from  any  acddent  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
there  are  no  changes  to  plant  structures, 
systems,  or  components,  and  the 
changes  do  not  affect  the  manner  by 
which  the  fadlity  is  operated.  The 
proposed  changes  are  consistent  with 
the  Final  Safety  Analysis  Report 
analysis  for  the  design  basis  acdd^t 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
Sleety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  afiied  the 
manner  by  which  the  fedlity  is  operated 
or  involve  equipment  or  faetures  which 
afiiact  the  operational  characteristics  of 
the  fedlity.  The  proposed  amendment 
wrould  increase  the  diversity  of  power 
supplies  assodated  with  the  residual 
heat  removal  cooling  function  thoeby 
improving  conformance  to  the  single 
feilure  critericm. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Athens  Public  Library.  405  E. 
South  Street.  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville.  Tennessee  37902. 

NFC  Project  Director:  Frederick  J. 
Hebdon. 

Vcnnoot  Yankee  Nuclear  Power 
Coqwration,  Docket  Noa.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station.  Windham  County.  Vermont 

Date  of  amendment  request: 
December  11,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  safety  limit  minimum  critical  power 
ratio  (SLMCPR)  values  for  Cycle  20 
operatioi.  The  specific  changes  are: 

(1)  Page  6.  Tedmical  Specification 
1.1A.  replace  the  cycle  number  (19)  to 
(20)  and  the  SLMCPR  for  Cycle  19  (1.10) 
writh  that  for  Cycle  20  (1.11). 

(2)  Page  6,  Technical  Specification 
I.IA.  replace  the  SLMCPR  for  Cycle  19 
single  loop  operation  (1.12)  with  the 
Cycle  20  value  (1.13). 

Calculations  for  Vermont  Yankee 
Nuclear  Power  Station  (VYNPC)  by 
General  Electric  Company  have 
determined  that  the  cuvTent  SLMCPR 
values  for  single  and  dual  loop 
operation  contained  in  the  Technical 
Specifications  (1.10  and  1.12)  are  not 
applicable  to  the  upcoming  fuel  cycle 
(Cycle  20)  due  to  core  loading  design 
and  fuel  type  changes.  The  Cycle  20 
values  are  l.ll  and  1.13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  basis  of  the  Safety  Limit  MCPR  is 
to  ensure  no  mechanistic  fuel  damage  is 
calculated  to  occur  if  the  limit  is  not 
violated.  The  new  SLMCPR  preserves 
the  existing  margin  to  transition  boiling 
and  the  probability  of  fuel  damage  is  not 
increased.  The  derivation  of  the  revised 
SLMCPR  for  Vermont  Yankee  Cycle  20 
for  incorporation  into  the  Technical 
Specifications,  and  its  use  to  determine 
cycle-specific  thermal  limits,  have  been 
performed  using  NRC  approved 
methods.  These  calculations  do  not 
change  the  method  of  operating  the 
plant  and  have  no  effect  on  the 


probability  of  an  accident  initiating 
event  or  transient. 

Based  on  the  above,  VYNPC  has 
concluded  that  the  proposed  change 
will  not  result  in  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  result  only 
firom  a  specific  analysis  for  the  Vermont 
Yankee  Cycle  20  core  reload  design. 
These  chuiges  do  not  involve  any  new 
method  for  operating  the  facility  and  do 
not  involve  any  facility  modifications. 
No  new  initiating  events  or  transients 
result  from  these  changes. 

Based  on  the  above,  VYNPC  has 
concluded  that  the  proposed  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  those 
previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  satiety  as  defined  in  the 
Technical  Specification  bases  will 
remain  the  same.  The  new  SLMCPR  is 
calculated  using  NRC  approved 
methods  which  are  in  accordance  with 
the  current  fuel  design  and  licensing 
criteria.  Additionally,  interim 
implementing  procedures,  which 
incorporate  cycle-specific  {Mrameters, 
have  been  used.  The  SLMCPR  remains 
high  enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  will 
avoid  transition  boiling  if  the  limit  is 
not  violated,  thereby  preserving  the  fuel 
cladding  integrity. 

As  a  result.  VYNPC  has  concluded 
that  the  proposed  change  will  not  result 
in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  stafi 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Ronald  Eaton. 


Prerkmaly  PublklMd  Neticae  of 
Conaideration  of  laanance  at 
Amendments  to  Facility  Operating 
LitensM.  PrapiMMi  Ne  Significant 
Hazardb  Conaidertion  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the' 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  Coqwration.  at  aL, 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Genereting  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
December  5, 1997. 

Brief  description  of  amendment: 
Revisions  to  the  Crystal  River  Unit  3 
design  basis  relatixig  to  starting  logic  of 
reactor  building  bn  coolers. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register  January 
15. 1998  (63  FR  2423). 

Expiration  date  of  individual  notice: 
February  17, 1998 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  River,  Florida  34428. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  eech  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  E)etermination. 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 


Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendmMit.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Pt^lic  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Dariington  County,  South  Carolina 

Date  of  application  for  amendment: 
October  2. 1997. 

Brief  description  of  amendment:  The 
proposed  chenge  would  revise  the 
Updated  Final  Safety  Analysis  Report  to 
revise  the  credit  assumed  for  iodine 
decontamination  by  the  spent  fuel  pool 
water  during  a  postulated  fiiel  handling 
accident. 

Date  of  issuance:  January  27, 1998. 

Effective  date:  January  27, 1998. 

Amendment  No.:  177. 

Facility  Operating  License  No.  DPR- 
23:  Amendment  authorizes  changes  to 
the  facilitiy's  Updated  Final  Safety 
Analysis  Rfsport. 

Date  of  initial  notice  in  Federal 
Register  November  19. 1997  (62  FR 
61838).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safisty  Evaluation  dated 
January  27, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  SUtion,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois,  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
May  21, 1996.  as  supplemented  on 


November  18, 1997.  December  3. 1997. 
January  8, 1998  and  January  13. 1998. 

Brief  description  of  amendments:  The 
amendments  relocate  the  reactor  coolant 
system  pressure  and  temperature  limits 
for  heatup,  cooldown.  low-t«nperature 
operation  and  hydrostatic  testing,  and 
the  low-temperature  overpresssure 
protecticm  (LTOP)  system  setpoint 
oirves  into  a  Pressure  TmapOTature 
Limits  Rei>ort  (PTLR). 

Date  of  issuance:  January  23, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  98,  98,  89, 89. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  'Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  18. 1997  (62  FR 
66394).  The  January  8, 1998  and  January 
13, 1998,  submittals  provided  additional 
clarifying  informaticm  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evcduation  dated  January  23. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  E)istrict.  109  N.  Franklin,  P.O. 
Box  434.  Byron.  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  SO-454  and  STN  50- 
455.  Byron  Stetion,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois,  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidfrood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
January  30, 1997,  as  supplemented  by 
letter  dated  December  9, 1997. 
Additional  information  was  submitted 
in  ComEd's  letters  of  May  23. 1997. 
Aiigust  8, 1997  and  January  7, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  and  associated  bases 
related  to  the  primary  ccmtainment 
pressure  and  reactor  coolant  system 
volume.  The  changes  resulted  from  the 
replacement  of  the  steam  generators  at 
Byron,  Unit  1  and  Braidwood,  Unit  1. 

Date  of  issuance:  January  22, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  97,  97,  88  and  88. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  April  23, 1997  (62  FR  19826) 
and  December  19, 1997  (62  FR  66699). 

The  May  23, 1997,  August  8, 1997. 
December  9, 1997  and  January  7, 1998, 
letters  provided  additional  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  22, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Conq»uiy. 
Docket  Nos.  STN  50-454  and  S'FN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois.  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Date  of  application  for  amendments: 
February  18, 1997,  as  supplemented  by 
letter  dated  September  22, 1997. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specification  requirements  for  steam 
generator  water  level  to  support  steam 
generator  replacement  at  Byron.  Unit  1, 
and  Braidwood,  Unit  1. 

Date  o/ issuance;  January  15, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  96,  96, 87  and  87. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1997  (62  FR  11491). 
The  September  22, 1997,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideratimi  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  15, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  ~~- 
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EdiMm  Coaipuiy, 
Dodm  No*.  STN  5»-454  aad  STN  SO- 
455.  Byron  StatioB.  Unit  Noa.  1  and  2, 
OgkConaty.  miaois,  Dockol  Noo.  STN 
SO-«St  and  STN  50^457,  Braidwood 
Station.  Unit  No*.  1  and  2.  Will  County. 
Illinois 

Date  of  application  for  amendments: 
June  17. 1997,  as  supplemented 
November  26, 1997,  and  January  9, 
1998. 

Brief  description  of  amendments:  Tbe 
amendments  revise  the  technical 
specifications  to  update  the 
containment  vessel  structural  integrity 
surveillance  requirements  to  meet  the 
provisions  of  a  recent  revision  to  10  CFR 
50.55a,  and  to  relocate  details  of  the 
surveillance  requirements  to  a  licensee- 
controlled  program. 

Oofe  o/ issuance:  January  29. 1998. 

Effective  date:  Effective  immediately 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  99,  99, 90  and  90. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NFF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Bagislar  December  19. 1997  (62  PR 
66697).  The  November  26.  1997,  and 
January  9. 1998,  letters  provided 
additional  clarifying  inrormation  that 
did  not  change  the  staff's  initial 
proposed  no  significant  hazards 
considerations  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  29. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin.  P.O. 
Box  434.  Byron.  Illinois  61010:  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 


I  Edison  Comnany, 
Dockst  Nos.  STN  50^54  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
G^  Coonty.  Illinois.  Dockat  Nob.  STN 
50-458  and  STN  SO-M?.  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
September  8, 1997,  as  supplemented  on 
January  6, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  4.5.2.b.3  and  the 
associated  Bases  to  bring  the  Byron. 
Unit  1,  and  Braidwood.  Unit  1, 
requirements  into  conformance  %vith  the 
Unit  2  requirements  that  were  approved 
on  August  13. 1997.  The  revisiwi  adds 


a  requiremmt  to  the  Unit  1  TS 
Surveillance  Requirements  for  verifying 
that  the  Chemical  and  Volume  Control 
(CV)  System  is  full  of  water  every  31 
days:  to  include  ultrasonically 
examining  the  piping  at  the  CV206 
valve  for  Byron.  Unit  1  (CV207  valve  for 
Braidwood,  Unit  1).  if  the  train  B  CV 
pump  is  idle.  The  revision  also  removes 
the  condition  that  the  Unit  1 
requirements  will  be  applicable  only 
until  the  end  of  the  current  cycle  (Unit 
1 -Cycle  8  for  Byron,  and  Unit  1 -Cycle  7 
for  Braidwood).  The  amendments  affect 
Unit  2  only  in  that  the  units  share 
common  TS. 

As  an  administrative  action  by  the 
NRC  that  only  involves  the  format  of  the 
licenses  and  does  not  authorize  any 
activities  outside  the  scope  of  the 
applications,  the  NRC  has  amended  the 
Byron  and  Braidwood  ojjerating  licenses 
to  include  an  Appendix  C,  "Additional 
Conditions."  and  added  a  license 
condition  associated  with  the  proposed 
TS  changes. 

Date  ^issuance:  Janiury  30. 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  da]rs. 

Amendment  Nos.:  100. 100.  91  and 
91. 

Facility  Operating  License  Nos.  NPF- 
37.  NFF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Facility 
Operating  Licenses  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  5. 1997  (62  FR 
59914).  The  January  6. 1998.  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  30. 
1998. 

No  significant  hazards  considerstion 
commmits  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434.  Byron.  IlUnois  61010:  for 
Braidwood.  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wihnington,  Illinois  60481. 

Coaunonweahh  Edison  Company, 
Docket  Nos.  50-373  and  50-374, 
LaSalle  County  SUtion,  Units  1  and  2, 
LaSalle  County,  niinms 

Date  of  application  for  amendments: 
August  12. 1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  LaSalle  County 
Station  Technical  Specifications  by 
removing  Surveillance  Requirement 
4.7.1.3.C  which  requires  that  every  18 
months  all  areas  within  the  lake 


screenhouse  be  inspected  to  ensure  that 
sediment  has  not  been  deposited  to  s 
depth  greater  then  1  foot 

Date  of  issuance:  January  23, 1998. 

Effective  date:  Immadistely.  to  be 
implemented  prior  to  restart  from  L1F35 
for  Unit  1  and  prior  to  restart  from 
L2R07forUnit2. 

Amendment  Nos.:  122  and  107. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register.  October  22. 1997  (62  FR 
54870). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  23. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College. 
Oglesby,  Illinois  61348. 


Duquesne  Light  Company,  at  aL,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station.  Unit  Nea.  1  and  2, 
Skippingport.  Fenneyhrania 

Date  of  application  for  amendments: 
Septemb«r  11, 1997. 

Brief  description  of  amendments: 
These  amendments  relocate  the  reactor 
trip  system  and  engineered  safety 
feature  actuation  system  reponse  times 
from  Technicsl  Specification  (TS) 
Tables  3.3-2  and  3.3-5  to  Section  3  of 
the  Beaver  Valley  Power  Station.  Unit 
Nos.  1  and  2  Licensing  Requirements 
Manual  (LRM)  in  accordance  with  the 
guidance  provided  in  NRC  Generic 
Letter  93-08.  Neither  the  response  time 
limits  nor  the  surveillance  requirements 
for  performing  response  time  testing  are 
altered  by  these  smendments.  Any 
future  changes  to  the  LRM  will  be 
controlled  in  accordance  with  the 
requirements  of  10  CFR  50.59.  These 
amendments  also  make  several  editorial 
changes  in  TSs  3.3.1.1  and  3.3.1.2.  as 
well  as  making  confonning  changes  to 
the  Bases  for  tneae  TSs. 

Date  of  issuance:  January  20. 1998. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  210  and  88. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications  and 
Appendices  C  (Unit  No.  1)  and  D  (Unit 
No.  2)  of  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register  October  22. 1997  (62  FR 
54871). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  20. 
1998. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  neoklin  Avenue.  Aliquippa.  PA 
15001.  _ 

Fkrida  Power  Gorporetioa,  et  a!.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  CItms 
County,  Florida 

Date  of  application  for  amendment: 
June  14. 1997,  supplemented  August  4, 
September  2, 17, 25.  November  5, 15. 
19,  21.  December  3.  5, 11,  24, 1997. 
January  15,  and  22, 1998. 

Bri^  description  of  amendment: 
Changes  to  Technical  Specification  (TS) 
relating  to  small  break  loss  of  coolant 
accident  mitigation,  emergency  diesel 
generator  (ECJG)  upgrade  and  EDO  load 
rejection  test  and  steady  state  loads. 

Date  o/ issuance:  January  24, 1098. 

Effective  date:  January  24, 1998. 

Amendment  No.:  163. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  October  8. 1997  (62  FR  52581). 
The  letters  dated  August  4,  September  2, 
17,  25.  November  5, 15, 19,  21, 
December  3,  5, 11, 24. 1997.  and  January 
15,  and  22. 1998,  provided  clarifying 
information  that  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  24. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629. 

Florida  Potver  Corporation,  et  aL. 
Dodwt  No.  50-302,  CrysUl  River  Unit 
Nd.3  Nuclear  Generating  Plant,  Citrus 
County.  Fk>rida 

Date  of  gpplication  for  amendment: 
December  1,  and  13, 1997  and  January 
19. 1998. 

Brief  description  of  amendment: 
Revise  License  Condition  2.C.(5)  to 
delete  the  requirement  relating  to 
installation  and  testing  of  flow 
indicators  in  the  emergency  core  cooling 
system  to  provide  indication  of  40 
gallons  per  minute  flow  for  boron 
dilution. 

Date  o/ issuance:  January  27. 1998. 

Effective  date:  January  27, 1998. 

Amendment  No.:  164. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revises  License 
Condition  2.C.(5)  and  adds  a  new 
License  Condition  2.C.11. 


Date  of  initial  notice  in  Federal 
Register  November  12. 1997  (62  FR 
60733).  Letters  dated  December  1  and 
13, 1997  and  January  19, 1998  provided 
supplemental  information  which  did 
not  affect  the  wiginal  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  27, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629. 

Northeast  Nuclear  Energy  Coaq»any,  et 
aL,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County.  Connecticnt 

Date  of  application  for  amendment: 
November  14, 1997. 

Brief  description  of  amendment:  The 
amendment  aianges  Technical 
Specification  4.5.2.d.l  to  clarify  the 
wording  and  increase  the  setpoint  for 
the  open  pressure  interlock. 

Date  of  issuance:  January  23, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Roister.  December  17. 1997  (62  FR 
66138). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  23,       _ 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike. 
Norwich.  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Omaha  Public  Powrer  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washingtmi  County,  Nebraska 

Date  of  amendment  request:  January 
9. 1995,  as  supplemented  by  letters 
dated  October  17, 1996.  and  January  26, 
1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  by  deleting  toxic  gas 
monitoring  requirements  for  all 
chemicals  except  ammonia.  The 
monitoring  requirements  for  ammonia 
will  remain  in  the  technical 
specifications. 


Date  of  issuance:  January  26, 1998. 

Effective  date:  January  26, 1998. 

Amendment  No.:  183. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FedCTal 
Raster  March  1, 1995  (60  FR  11137). 

'Ine  October  17, 1996,  and  January  26. 
1998.  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  staffs  original  no 
significant  hazards  consideration  '^ 

determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  26. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102. 

Pkiladelidiia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County. 
Pennsylvania 

Date  of  application  for  amendment: 
October  24, 1997. 

Brief  description  of  amendment:  This 
amendment  dianges  Sections  3.1.3.6 
and  4.1.3.6  of  the  Unit  1  Technical 
Specifications  to  allow  operation  of 
control  rod  50-27,  uncoupled  from  its 
driver,  for  the  remainder  of  Cycle  7.  The 
amendment  specifies  conditions  under 
v^ch  control  rod  50-27  may  be 
operated  and  modifies  existing 
surveillance  requirements  to  verify 
control  rod  position  by  use  of  neutron 
instrumentation. 

Date  of  issuance:  January  16, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  Mrithin  30 
days. 

Amendment  No.:  124. 

Facility  Operating  License  No.  NPF- 
39:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  19, 1997  (62  FR 
61844). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  16, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  8, 1997,  as  supplemented 
November  3, 1997. 
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Brief  description  of  amendment:  The 
requested  amendnient  modifies  the  f(Al) 
function.  The  fldelta  I)  function  is 
defined  in  the  TS  as  a  function  of  the 
indicated  difference  between  the  top 
and  bottom  detectors  of  the  power  range 
nuclear  ion  chambers.  This  function  is 
used  in  the  calculation  of  the 
overtemperatme  delta  T  (OTdelta  T) 
reactor  trip. 

Date  of  issuance:  January  26, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  177. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  22. 1997  (62  FR 
54876).  The  November  3. 1997,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
simificant  hazards  consideration. 

T^e  Cmnmission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  26, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Maitine  Avenue.  White  Plains,  New 
Yori^  10601. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  10  Columbus  Circle.  New  York. 
New  York  10019. 

NBC  Protect  Director:  S.  Singh  Bajwa. 

Pablic  Senrioe  Electric  k  Gas  Company. 
DockM  No.  50-272.  Sdem  Nuclear 
Geaaratmg  Statkm.  Unit  No.  1.  Salem 
Comity.  New  Jersey 

Date  of  application  for  amendment: 
December  11. 1997. 

Brief  description  of  amendment:  The 
amendment  provides  a  one-time  change 
to  the  Technical  Specifications  to  allow 
purging  of  the  containment  during 
Modes  3  (Hot  Standy)  and  4  (Hot 
Shutdown)  upon  the  return  to  power 
from  the  current  refueling  outage 
(1R13). 

Data  of  issuance:  January  29. 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within 
seven  days. 

Amendment  No.:  206. 

Facility  Operating  License  No.  DPB- 
70:  This  amendment  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Register.  December  18,  1997  (62  FR 
66397). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  29. 
1998. 

No  significant  hazards  consideration 
conmients  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  NJ  08079. 

Public  Senrke  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Noe.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
October  21, 1997. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  extend  the  Modes  from 
1  and  2  that  the  Reactor  Trip  System 
Power  Range  Nuclear  Instrumentation — 
low  setpoint  is  to  be  operable  to  Modes 
1,  2,  and  3,  when  the  reactor  trip 
breakers  are  in  the  closed  position  and 
the  control  drive  system  is  capable  of 
rod  withdrawl. 

Data  of  issuance:  January  29. 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  205  and  187. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Data  of  initial  notice  m  Federal 
Register  November  19, 1997  (62  FR 
68146). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  29. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  NJ  08079. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Noe.  50-348  and  50-364, 
loeepli  M.  Farley  Nudear  Plant.  Units 
1  and  2,  Hooalan  Con^,  Alabama 

Data  of  amendments  request:  June  30. 
1997,  as  supplemented  September  25, 
1997. 

Brief  Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  incorporate 
requirements  necessary  to  change  the 
basis  for  prevention  of  criticality  in  the 
fuel  storage  pool.  The  change  eliminates 
the  credit  for  Boraflex  as  a  neutron 
absorbing  material  in  the  fuel  storage 
(>ool  criticality  analysis. 


Data  of  issuance:  January  23, 1998. 

Effective  date:  As  of  the  date  of 
issiiance  to  be  implemmted  within  30 
days. 

Amendment  Nos.:  Unit  1-133:  Unit 
2-125. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-6:  Amendments  revise  the 
Technical  Specifications. 

Data  of  initial  notice  in  Federal 
Register  August  27. 1997  (62  FR 
45464). 

The  sUff  found  that  the  supplement 
did  not  change  the  conclusions  of  the 
proposed  no  significant  hazards 
consideration;  therefore,  renotification 
of  the  Commission's  proposed 
detennination  of  no  significant  hazards 
consideration  was  not  necessary. 

The  Commission's  related  evaluation' 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  23. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan.  Alabama. 

Dated  at  Rockville,  Maryland,  this  4th  day 
ofFefarutfy  1998. 

For  tfa€  Nuclear  Regulatory  Commission. 

Ehnar  G.  Adnsaa, 

Acting  Director,  Division  of  Reactor  Pn^ects — 
ni/IV,  Office  of  Nuclear  Reactor  Regulation. 
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OFFICE  OF  MAHAQEMENT  AND 
BUOQET 

Budgeft  neeclealona  and  Deferrals 
To  tbe  Congrem  oftbe  United  SUtes 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974. 1  herewith  report  eight  new 
deferrals  of  budgetary  resources,  totaling 
$4.8  billion. 

These  deferrals  affect  programs  of  the 
Department  of  State,  the  Social  Security 
Administration,  and  International 
Seciuity  Assistance. 
WilliaMj. 


The  White  House. 
February  3. 1998 

■UMQ  oooc  aii«-ai-e 
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CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  of  doliars) 


Deferral 
No. 


D98-1 

D98-2 
D98-3 
D98-4 
D98-5 


D98-6 


D98-7 


ITEM 


Budgetary 
Resources 


Funds  Appropriated  to  the  President 

International  Security  Assistance 
Economic  support  fund  and  International  Fund  for 

Ireland 2.330.098 

International  military  education  and  training 43,300 

Foreign  military  financing  program 1,483,903 

Foreign  military  financing  loan  program 60.000 

Foreign  military  financing  direct  loan  financing 

account 657.000 

Agency  for  Intemational  Development 
International  disaster  assistance,  Executive: 1 35,697 


Department  of  State 

Other 
United  States  emergency  refugee  and  migration 
assistance  fund 


D98-8 


Social  Security  Administration 

Limitation  on  administrative  expenses. 


115,640 


7.369 


Total,  deferrals. 


4,833,007 
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DalMnriNo.M-1 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  PimuMl  to  Swtlen  1013  of  PJ. 


AGENCY: 

Funds  Appf  opriated  to  the  President 

N9W  blMQM  SlHllOf1^fft>«***»M»M..»« 

(PL.  105-118) 

Ottier  iMidgetafy  lesourees..... 

Total  budgelBfy  resouroee.^ 

2.419.6Q9J»Q 

4W.6472ft« 
2.906247204 

BUREAU: 

MefnatNNwt  Seounly  Aisiitsnce 

Apptopnsflion  llllv  end  syinool: 

Economic  support  fund  and  International 
Fund  for  Ireland  1/ 

727/81037       72OT1037 
72X1037 

Amount  to  be  oessned: 
Pert  of  yaer.^.„~ 

EnUroyeer 

2.330.097.775 

72-1037-0-1-152 

Legel  emhority  (in  eddMon  to  so 
X         AnlideAciency  Act 

1      OVwr 

c  10U):  ^ 

Gfsnl  program: 

1  X         Yes                        No 

Type  of  acoount  or  taid: 

Annu^ 

September  30. 1998 
X         Mitf-year        September  30  1999 

(espiraiion  date) 
X         No-Year 

Type  of  budget  auBwrily: 
X        Appropriation 

Contract  authority 
Ottwr 

Coverage: 


Ecorwmic  support  ftnd 
*  Fund  for  Ireland 


Symbol 


727«1037 
728/91037 
72X1037 


72-1 037^)-1 -152 
72-1 037-C-1 -152 
72-1037-0-1-152 


Amount 
Reported 


$  20.467.548 

$  2294.800,000 

$  liJS3Q229 

$  2.330,097,776 


JustMcation:  The  Prendent  m  authorized  l>y  ttie  Foreign  Assistance  Act  of  1961 .  as  amended,  to  ftjmish  assistance  to 
countries  and  organizaliorw.  on  such  terms  and  corwitiorw  as  he  may  determine,  in  order  to  promote  economic  or 
poWcal  stal>lly.  Section  531(b)  of  tie  Act  makes  ttw  Secretary  of  State,  In  cooperation  with  the  Adminisfevtor  of  the 
/^lency  for  Inlemationai  Development,  responstile  for  poicy  dedsiorw  and  jusHftcations  for  ecorwmic  support 
programs.  irxAKing  w^Mttwr  ttwre  vmI  be  en  economic  support  progrem  for  a  country  and  ttie  amount  of  the  program 
for  each  country.  This  deferral  of  Kswk  for  the  Economic  Support  Fund  has  no  effect  on  ttM  avaiabBty  of  funds  for  the 
bttemational  Fund  for  Ireland. 


These  funds  heve  been  deferred  pendng  the  deveiopmeni  of  counby-spedfe  plens  tfiat  assure  that  aid  is  provided  in 
an  effidert  memer  end  are  reserved  for  unanicipeted  program  needs.  This  def^pei  action  is  taken  under  the 
provisions  of  the  Antidefcaency  Act  (31  U.S.C.  1512). 

Eitjnoiad  Progrem  EWact  None. 

Outlay  Effect.    Hont 

1/  This  account  was  ttie  subject  of  a  similar  deferral  in  FY  1 997  (097-1). 

*    Sut>sequent  releases  heve  reduced  the  amount  deferred  to  SI  249.778,456. 
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D«fMralMo.9t-2 


DEFERRAL  OF  BUDGET  AUTHOfOTY 
Report  Pufsuant  to  8«ctioR  1013  or  P,L.  t3-344 


AGENCY: 

Funds  Approprntod  to  the  PTMidont 

Naw  biidgat  authority 

(P.L10S-118) 

OUmi  fcudgatary  rasourcas^^ 

Total  budgstary  rasourcas 

5(LQQQJ2QQ 
SQJKKIQQQ 

BUREAU: 

IntofnaionalSocurilyAMirtanco 

Approprtatioii  lillo  ond  symbol: 
International  mMtary  educalipn  and  training 

1181081 

Amount  to  ba  dafarrad: 
Part  Iff  year 

43,300,000  * 

Entbayaar. 

11-1081-0-1-152 

Uoal  autbortfy  (bi  addition  to  sa 
X        Afiidaficiency  Act 

Other 

C1819): 

Grant  program: 

X        Yes                        No 

Typa  of  account  or  fund: 

1  X        Annual 

Typa  of  budfot  authority: 

1  X  1      Appropriation 

Contract  authority 
1      Other 

— 

(ONpiraliondatB) 
1       1      No-Yaar 

1 

JuitlHcBMsw:  The  Prasident  is  authorized  by  the  Foraion  Assistance  Act  to  funtobmilibyy  education  and  training 
to  nftiiitaiy  and  raialedci¥iBanpei»ons  in  fnendlycounbies  to  hwiitato  the  conriinan  defense 
beneficiiri  relaions,  innpft)ve  the  abilly  of  foreign  counbies  to  use  their  defense  resources,  and  increase 
awareness  of  basic  issues  involving  intematienaWy  recognized  human  rights. 

These  funds  have  been  deferred  pending  the  review  of  specific  grants  to  elgibte  countries  by  the  Departments  of 
State,  Treasury,  and  Defense.  The  roMow  process  wiN  ensure  Oiat.  in  each  proposed  program,  the  proposed 
recipients  are  tiuaWlsd  and  that  the  fcnite  of  available  funds  are  not  eaceeded.  This  dafarrBl  action  is  talcen 
under  the  provisions  of  the  Anideficiency  Act  pi  U.S.C.  1512). 

Bsvanana  nogram  cnaci.  none. 
OuthiyEltoct:   None 


*  Subsequent  releases  have  reduced  the  amount  deferred  to  $1 ,400,000. 
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Daforral  No.  M-3 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  SMlion  1013  off  P.L  93-344 


AOENCY: 

Funds  Approprioted  to  the  Presjdent 


BUREAU: 

Intemstional  Security  Assistanco 


Appropriation  title  and  symitoi: 

International  nvUtary  education  and  trainino 

1181081 


0MB  identification  code: 

11-1081-0-1-152 


Grant  program: 

kI      Yes 


No 


Type  of  account  or  fund: 
/Knnual 
Multi-year 
No-Year 


(expiration  date) 


New  budget  authority $  50  000000 

(PJ«  105-118) 

Other  budgetary  resources..^  $  = 

Total  budgetary  resources —  $  50.000.000 


Amount  to  be  deferred: 
Part  of  year., 

Entile  year 


$ 
$ 


43,300.000 


Legal  authority  (in  addition  to  sec  1013): 

/^ntldefidency  Act 

Other 


Type  of  budget  authority: 

K~\      Appropriation 


I       I      Contract  authority 

EH    o»«»f 


Justification:  The  President  is  authorized  by  the  Foreign  AaaiBlance  Act  to  fiirniih  mOtery  education  and  training 
to  military  and  related  civilian  persons  in  friendly  countries  to  facliMe  the  common  defense,  foster  mutually 
beneficial  relations,  improve  the  ebiNty  of  foreign  counliiee  to  uee  their  defense  resources,  and  increase 
avvareness  of  basic  issues  involving  internationally  recognized  human  rights. 

These  funds  have  been  deferred  pending  the  review  of  spectHc  grants  to  eligible  countries  by  the  Deportments  of 
State.  Treasury,  and  Defense.  The  review  process  will  ensure  that,  in  each  propoeed  program,  the  proposed 
recipients  are  quaMled  and  that  the  Imtts  of  available  funds  are  not  exceeded.  This  deferral  action  is  taken 
under  the  provisions  of  the  Anlideficiency  Act  (31  U.S.C.  1512). 

Estimated  Progrsm  Effect:  None. 
Outley  Effect:    None 


*  Subsequent  releases  have  reduced  the  amount  deferred  to  $1 .400.000. 
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DEFERRAL  OF  BUDGET  AirrHORITY 
Report  Pursusnt  to  Sectioa  1013  of  PX.  93-344 


AOENCY: 

Funds  Appropriated  to  the  President 

(P  J..  105-118) 

Other  budgetary  resources 

Total  budgetary  resources. 

60.000.000 

BUREAU: 

International  Security  Assistance 

Appropriation  tide  and  symbol: 
Foreion  military  financing  loan  program  1/ 

1181085 

Amount  to  Im  deferred: 
Part  of  year...    .. 

Entire  year 

60,000,000 

OMB  idMitirication  coda: 
11-1085-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 

.    X  1      Anlideficiency  Act 

Other 

Grairt  program: 

i      Yes         1  X           No 

Type  off  account  or  fund: 

{  X        Aimual 

Mutthyear. 

Type  of  budget  authority: 

1  X        Approprialion 

Contract  authority 
Other 

(expiralion  date) 
1             No-Year 

Justification:  The  President  is  authorized  tiy  the  Arms  Export  Control  Act  to  sell  or  finance  by  credit,  loan 
guarantees,  or  grants,  artides  and  defertse  services  to  friendly  countries  to  todMate  the  common  defense. 
Under  section  2  of  the  Act.  the  Secretary  of  State ,  under  the  direction  of  the  President,  is  responsible  for  sales 
made  under  this  Act  Executive  Order  11 958  fwther  requires  the  Secretory  of  State  to  obtain  prior  concurrence 
of  tfie  Secretaries  of  Defense  and  Treasury,  respectively,  regardhig  Conat^ency  of  transactions  with  national 
security  and  financial  policies. 

As  required  by  the  Federal  CredR  Reform  Act  of  1 990,  this  account  records  the  subsidy  costs  associated  with  the 
direct  loans  ot)ligatBd  and  loan  guararitees  for  foreign  miftary  financing  comrnitted  in  FY  1992  artd  beyond.  The 
foreign  mifilary  financing  credK  program  proMdes  loans  that  finartce  sales  of  defense  arfictes,  defense  services. 
and  dMign  and  construction  sen^ices  to  foreign  countries  and  intemafional  organizations.  The  subsidy  amounts 
are  esfinurted  on  a  present  value  basis. 

These  funds  have  been  deferred  pertding  ttie  review  of  specific  grants  to  eigMe  countries  by  the  Departments  of 
State.  Treasury,  and  Defer»e.  The  review  process  wHI  ensure  tttat  in  each  proposed  program  the  proposed 
redpiente  are  qualfied  and  thattheimto  of  avalabto  funds  are  not  exceeded.  This  deferral  action  is  taken 
under  the  provisions  of  ttie  Anfideficiency  Act  pi  U.S.C.  1512). 

Estimaled  Program  Effect:  None. 
Outlay  Effect   None 


1/  This  account  was  the  subiect  of  a  similar  deferral  in  FY  1997(097-3). 
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• 

DEFERRALOI 
Report  PufsuMM 

•  BUDGET  AUTHORITY 

Defenal  No.  M4 

1  to  Section  1013  of  PX.M-344 

AGENCY: 

Fund*  Appropriated  to  the  President 

New  budget  authority 

(P.L  106-118) 

Otiier  budgetary  resources^. 

Total  budgetary  resources —  ' 

$     S&LQQQJ2QQ 

$      QfiJXKLQQQ 
$     g57.QQ0.Q00 

BUREAU: 

Intemaionai  Security  Assistence 

Appropriation  title  and  symbol: 

Foreion  mHtafy  financing  direct  loan 
fnanong  account  1/ 

11X4122 

Amount  to  be  deferred: 

$     657.000.000 
$                   = 

Enlireyear                  

0MB  idantincatioa  coda: 
11-4122-0-3-152 

Ijegal  audiorlly  (toi  addition  to  sec.  1013): 

1  X  1      AnlidellciencyAct 

Other 

Orant  program: 

1     Ye*           X           No 

Type  of  account  or  fund: 

Annual 
1 1     Mu»^ar 

Type  of  budget  authority: 
X        Appropriation 

Contract  authofty 
1     Other 

t 

.' 

1 

i 

1 

(expjraiiondale) 
;          1  X         No-Year 

1 

Justification:  The  Rreeident  is  outhorized  by  the  Arms  Export  Control  Act  to  seU  or  finance  by  credit,  loan 
guerantoes.  or  grants,  ariidee  end  defense  sensces  to  friendly  countries  to  fadRato  the  common  defense. 
Under  secion  2  ofthe  Act.  the  Secretary  of  State,  under  the  dvection  of  the  Preeident.  is  responaiiie  for  ssles 
made  under  this  Act  EMCuiveOrder  11 958  further  re<|uires  the  Secrelaiy  of  State  to  obtain  prior  concurrence 
of  the  Secreteriee  of  Defenee  end  Treesury.  respec1i»ely,  regerding  consistency  of  transactions  with  national 
security  and  Unandai  poldee. 

As  required  by  the  Federal  Credi  Reform  Act  of  1900.  this  accourt  records  the  fnandng  coate  assodatod  vvNh 
the  direct  loans  oMHialsd  and  ioen  guerantees  for  foreign  mMary  finandng  cominlllad  in  FY  1992  and  beyond. 
The  fbre^  rn«ary  ftoandng  credi  program  provides  loans  that  finance  salee  of  defense  articles,  defense 
services,  end  dee^  end  construdton  services  to  foreign  countries  end  international  organizatfons.  Thesubeidy 
emounto  ere  eelmaled  on  a  preeent  value  I 


Theee  funds  have  been  deferred  pendtog  the  revtew  of  specWcgrante  to  eMglitecountriee  by  the  Depertmente  of 
State,  Treasury,  and  Defenee.  The  ravww  process  wW  ensure  that  in  each  propoeed  program  the  proposed 
redptente  are  quaMed  Mid  that  the  fenis  of  evaiabtof^jnds  are  not  exceeded.  This  deferral  action  is  tal(en 
under  the  proiMons  of  the  AnideAciency  Ad  (31  use.  1512). 

Estimated  Program  Effect:  None. 


Outtey  Effect:   None 

1/  This  sccount  was  the  subbed  of  s  simitar  deferral  in  FY  1997  (097-4). 
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Qafwnil  No.  M-€ 


DEFERRAL  OF  BUDOET  AUTHORITY 
Report  Punuant  to  SMiion  1013  of  PJ_  93-344 


AGENCY: 

Funds /Vppropriated  to  the  President 

New  budgat  authority 

(P.L  105-118) 

Other  budgetary  resourcas — 

Total  budgrtary  resourcas — 

-?--  ■■ 

S      190.000.000 

$        15.000.000 
$     205.000.000 

BUREAU: 

/Voency  for  International  Development 

Appropfiation  tida  and  symbol; 

International  disaster  assistanca, 
Executive  1/ 

11X1035 

Arooimtto  be  dafarred: 
Part  of  yaar...^             —    . 

Entira  yaar 

$   . 

S      135.697.000 

OMB  idaiitiflcation  coda: 

11-1035-0-1-151 

Legal  authority  (in  addition  to  sac.  1013): 
X        AntidefictencyAct 

Other 

Gfairt  program: 

X        Yes                        No 

Type  off  account  or  fund: 

Annual 
Multi-year 

Type  of  budgat  authority: 

X  1     Appropriation 
1            Contract  auttwrity 
Other 

(expiration  date) 
1  X         No-Year 

Justification:  The  International  disaster  assistance  account  allocs  the  President  to  respond  to  humanitarian 
disaster  relief  efforts  throughout  the  world. 

These  funds  have  been  deferred  pending  the  devetopnf>ent  of  country-specific  plans  to  ensure  that  aid  Is 
provided  in  an  efficient  mannar  to  those  most  in  need.  This  deferral  action  is  talcen  under  the  provisions  of  the 
AntideficiencyAct(31  U.S.C.  1512). 

Estimated  Program  Effect:  None. 

Outlay  Effect:  None 


1/  This  account  was  the  subjact  of  a  similar  deferral  in  FY  1 997  (D97-5). 
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D«fornilNo.M-7 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Swrtion  1013  of  PJL  03-344 


I^OENCY: 
Department  of  State 

New  budget  authority 

(P.L.  105-118) 

Othar  budgetary  resources — 

Total  budgetary  resources — 

$       7Q.3Q9.P81 
$     120.309.091 

BUREAU: 
Other 

Appropriation  tide  and  symbol: 

United  States  enierBency  refugee  and 
migration  assistance  fund  1/ 

11X0040 

Amount  to  be  deferred: 
Part  of  year~.M....~......~—...«..M« 

Entire  year^........^.^.*.....*— •••>•• 

s 

S      115.639.811 

OMB  identification  code: 

11-0040-0-1-151 

Legal  authority  (in  addition  to  sec 
X        AntidefidencyAct 

1      Other 

.1013): 

Grant  program: 

Yes           X  1        No 

Type  off  account  or  fund: 

1      Annual 
MuM-year: 

Type  of  budget  authority: 

A        Appropnaoon 

Contract  authority 
1       1      Other 

(expiratnn  date) 
1  X  1      No-Year 

1 

Justification:  Section  501  (a)  of  the  Foreign  Relations  Authorization  Act  of  1976  (Public  Law  94-141)  and 
section  414(b)(1)  of  the  Refi«ee  Act  of  1980  (Pubic  Law  96-212)  amended  sectfon  2(c)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962  (22  U.S.C.  2601)  by  a«4horizing  a  fund  to  enable  the  President  to  provide 
emergeiKy  assistance  for  urwxpected  urgent  refugee  and  migration  needs. 

Executive  Order  No.  1 1922  of  June  16, 1976,  sHocated  all  funds  appropriatad  to  the  President  for  the 
Emergency  Fund  to  the  Secretary  of  State,  but  reserved  for  the  President  the  determination  of  assistance  to  be 
fumistted  end  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  been  deferred  pending  Presidential  dedstons  required  by  Executive  Order  No.  1 1922.  Funds 
will  be  released  as  the  President  determines  assistance  to  be  furnished  and  designates  refugees  to  be  assisted 
by  the  Fund.  This  deferral  action  is  taken  under  tt>e  provisions  of  the  Antidefidency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect:  None. 
Outlay  Effect:   None 


1/  This  account  was  the  subject  of  a  si(niiar  deferral  in  FY  1997  (D97-6). 
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Defenral  No.  98-8 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Social  Security  /Vdministration 


BUREAU: 


Appropriation  title  and  symbol: 
Limitation  on  administrative  expenses  1/ 

28X8704 


OMB  identification  code: 

20-8007-0-7-651 


Grant  program: 

I       I      Yes 


No 


Type  off  account  or  fund: 

Annual 

Multi-year: 

No-Year 


(expiration  date) 


New  budget  authority $     190.000,000 

(PL.  105-78) 

Other  budgetary  resources $     463.702,272 


Total  budgetary  resources.. 


Amount  to  be  deferred: 
Part  of  year. 


$      653.702,272 

\ 


Entve  year., 


$ 
$ 


7.368,964 


Legal  authority  (in  addition  to  sec.  1013): 

I  X  I      Antidefidency  Act 


Other 


Type  of  budget  authority: 

I  X  1     Appropriation 

Contract  authority 
Other 


Justification:  This  account  indudes  funding  for  construction  and/or  renovation  of  Social  Security  trust 
Fund-owned  headquarters  and  field  office  buildings.  In  addition,  funds  remain  available  for  costs  assodated  with 
acquisition  of  land  in  Colonial  Parte  Estates  adjacent  to  the  Social  Security  Adn>inistration  complex  in 
Baltimore,  Maryland.  In  FY  1998,  the  Social  Security  Administration  has  received  an  apportionment  for  $50,000  to 
cover  potential  upward  adjustments  of  prior  year  costs  related  to  field  office  roof  repair  and  replacement  projects. 
Deferred  fiinds  may  be  made  avaMabie  for  two  purposes:  (1)  purchase  of  9.8  acres  of  privately-owned  land 
consisting  of  fourteen  scattered  lots  within  the  Social  Security  /Administration  complex  that  the  Federal  Government 
made  a  commitment  to  the  original  owners  to  purchase  and  to  pay  relocation  costs  contingent  upon  the 
owner's  desire  to  sell  at  some  future  date;  and  (2)  construction,  renovation,  and  expansion  prsjects  when  a 
need  for  such  projects  is  identified  and  determined  to  be  necessary  for  the  efficient  operation  of  the  Social 
Security  /Administration.  This  action  is  taken  pursuant  to  the  Antkiefidency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect:  None. 

Outlay  Effect   None 

1/  This  account  was  the  subject  of  a  simHar  defenal  in  FY  1997  (D97-7A). 


[FR  Doc  98-3420  Filed  2-10-98;  8:45  am] 
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UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting;  Notification  of 
Items  Added  to  Meeting  Agenda 

DATE  OF  MEETINQ:  February  2.  1998. 

STATUS:  Closed. 

PftEVIOUS  ANNOUNCEMBIT:  63  FR  3362, 

January  22.  1998. 

CHANGE:  At  its  meeting  on  February  2. 

1998.  the  Board  of  Governors  of  the 

United  States  Postal  Service  voted 

unanimously  to  add  an  item  to  the 

agenda  of  its  closed  meeting  held  on 

that  date:  Uniform  Program. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Thomas  J.  Koerber.  Secretary  of  the 

Board,  U.S.  Postal  Service,  475  L'Enfant 

Plaza.  S.W..  Washington.  D.C.  20260- 

1000.  Telephone  (202)  268-4800. 

Thomas  |.  Koerlwr, 

Secretary. 

(FR  Doc.  98-3508  Filed  2-6-98;  4:08  pml 

MJJNQ  CODE  77ie-1t-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 


Extension: 
Rules  8b-1  to  8b-32.  SEC  File  No.  270- 

135,  OMB  Coatrol  No.  3235-0176 
Rule  604;  Rule  605;  and  Form  1-E.  SEC 

File  No.  270-221.  OMB  Control  No. 

323S-0232 

Upon  Written  Request.  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Onice  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1905 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rules  under  section  8(b)  of  the 
Investment  Company  Act  of  1940. 

Rules  8b-l  to  8b-32  under  the 
Investment  Company  Act  of  1940  (the 
Act).  (17  CFR  270.8b-l  to  8b-32l.  are 
the  procedural  rules  an  investment 
company  must  follow  when  preparing 
and  filing  a  registration  statement. 
These  rules  were  adopted  to  standardize 
the  mechanics  of  registration  under  the 
Act  and  to  provide  more  specific 
guidance  for  persons  registering  under 


the  Act  than  the  information  contained 
in  the  statute.  For  the  most  part,  these 
procedural  rules  do  not  require  the 
disclosure  of  information.  Two  of  the 
rules,  however,  require  limited 
disclosure  of  information.*  The 
information  required  by  the  rules  is 
necessary  to  ensure  that  investors  have 
clear  and  complete  information  upon 
which  to  base  an  investment  decision. 
The  Commission  uses  the  information 
that  investment  companies  provide  on 
registration  statements  in  its  regulatory, 
disclosure  review,  inspection  and  policy 
making  roles.  The  respondents  to  the 
collection  of  information  are  investment 
companies  Bling  registration  statements 
under  the  Act. 

The  Commission  does  not  estimate 
separately  the  total  annual  reporting  and 
recordkeeping  burden  associated  with 
rules  8b-l  to  8b-32  because  the  burden 
associated  with  these  rules  are  included 
in  the  burden  estimates  the  Commission 
submits  for  the  investment  company 
registration  statement  forms  (e.g..  Form 
N-IA,  Form  N-2,  Form  N-3.  and  Form 
N-4).  For  example,  a  mutual  fund  that 
prepares  a  registration  statement  on 
Form  N-IA  must  comply  with  the  rules 
under  section  8(b),  including  rules  on 
riders,  amendments,  the  form  of  the 
registration  statement,  and  the  number 
of  copies  to  be  submitted.  Because  the 
fund  only  incurs  a  burden  from  the 
section  8(b)  rules  when  preparing  a 
registration  statement,  it  would  be 
impractical  to  measure  the  compliance 
burden  of  these  rules  separately.  The 
Commission  believes  that  including  the 
burden  of  the  section  8(b)  rules  with  the 
burden  estimates  for  the  investment 
company  registration  statement  forms 
provides  a  more  accurate  and  complete 
estimate  of  the  total  burdens  associated 
with  the  registration  process. 

Rule  604 — Fi7jng  of  Notification  on 
Form  1-E. 

Rule  604  of  Regulation  E  [17  CFR 
230.604)  under  the  Securities  Act  of 
1933  (15  U.S.C  77a  et  seq.]  ("Securities 
Act")  requires  a  small  business 
investment  company  ("SBIC")  or  a 
business  development  company 
("BDC")  claiming  an  exemption  from 
registering  its  securities  under  the 
Securities  Act  to  file  a  notification  with 
the  Commission  on  Form  1-E. 


<  Rule  8b-3.  17  CFR  270.8b-3.  provide*  that 
whenever  a  registration  form  requires  (he  title  of 
securities  to  be  stated,  the  registrant  must  indicate 
the  type  and  general  character  of  the  securities  to 
be  issued.  Rule  Sb-22. 17  CFR  270.8b-22.  provides 
that  if  the  existence  of  control  is  open  to  reasonable 
doubt,  the  registrant  may  disclaim  the  existence  of 
control,  but  it  must  slate  the  material  facts  pertinent 
to  the  possible  existence  of  control. 


Rule  605 — Filing  and  Use  of  the  Offering 
Circular. 

Rule  605  of  Regulation  E  (17  CFR 
230.605]  requires  an  SBIC  or  BDC 
claiming  an  exemption  from  registering 
its  securities  under  the  Securities  Act  to 
file  an  offering  circular  with  the    ^ 
Commission  that  must  also  be  provided 
to  persons  to  whom  an  offer  is  made. 

Form  1-E— Notification  Under 
Regulation  E 

Form  1^  is  the  form  that  an  SBIC  or 
BDC  uses  to  notify  the  Commission  that 
it  is  claiming  an  exemption  under 
Regulation  E  from  registering  its 
securities  under  the  Securities  Act. 
Form  1-^  requires  an  issuer  to  provide 
the  names  and  addresses  of  the  issuer, 
its  affiliates,  directors,  officers,  and 
counsel;  a  description  of  events  which 
would  make  the  exemption  unavailable; 
the  jurisdiction  in  which  the  issuer 
intends  to  offer  its  securities; 
information  about  unregistered 
securities  issued  or  sold  by  the  issuer 
within  one  year  before  filing  the 
notification  on  Form  1-E;  information 
as  to  whether  the  isstier  is  presently 
offiering  or  contemplating  offering  any 
other  securities;  and  exhibits,  including 
copies  of  the  offering  circular  and  any 
under%vriting  contracts. 

The  Conunission  uses  the  information 
■  provided  in  the  notification  on  Form  1- 
E  and  the  offering  circular  to  determine 
whether  an  offering  qualifies  for  the 
exemption  under  Regulation  E.  Each 
year  approximately  one  issuer  files  a 
notification  on  Form  1-E  and  an 
offering  circular.  The  Commission 
estimates  that  preparing  Form  1-E  and 
an  offering  circular  require  an  issuer  to 
spend  approximately  100  staff  hours. 
Estimates  of  average  burden  hoius  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even    - 
a  representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
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in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W..  Washington,  DC  20549. 

Dated:  January  29, 1998. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  98-3369  Filed  2-10-98;  8:45  am| 
HLUNO  OOOE  W1»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PnvMtnMnt  Compeny  Act  Rel.  No.  23020; 
812-10910] 

CyprsssTrss  Asset  Msnsgement 
CofporsUon,  Inc.,  CypressTree  Senior 
Flostlng  Rats  Fund,  Inc.,  CyprsssTrss 
Invsstmsnt  Msnagsmsnt  Compsny, 
snd  CypressTree  Fund  Distributors, 
Inc.^  Nodes  of  Application 

February  4. 1998. 

AQBICY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act") 

SUMMARY  OF  APPLiCATKM:  Applicants 
request  an  order  under  sections  6(c)  and 
23(c)  of  the  Act  for  an  exemption  from 
certain  provisions  of  rule  23c-3  to 
permit  a  registered  closed-end 
investment  company  to  make 
repurchase  offers  on  a  monthly  basis. 
FNJfilQ  DATES:  The  application  was  filed 
on  December  23, 1997.  Applicants  have 
agreed  to  file  an  amendment!  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tiie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  2, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  ii^erest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Sti«et,  N.W.,  Washington,  D.C.  20549. 


Applicants:  125  High  Street,  Boston, 
MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Nadya  B.  Roytblat, 
Assistant  Birector.  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation).  . 

SUfiPLEMBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington, DC.  20549  (tel.  202- 
942-8090). 

APPLICANTS:  CypressTree  Asset 
Management  Corporation,  Inc.  ("CAM"), 
CypressTree  Senior  Floating  Rate  Fund, 
Inc.  (the  "Fund"),  CypressTree 
investment  Management  Company 
("CypressTree"),  and  C)rrpressTree 
Funds  Distributors,  Inc.  ("Distributors"). 

Applicants'  Reprasentatioiis 

1.  The  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Maryland  corporation.  CAM,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"),  will  serve  as 
investment  adviser  to  the  Fund.  CAM 
will  enter  into  a  subadvisory  agreement 
with  C)rpressTree,  an  investment 
adviser  registered  under  the  Advisers 
Act,  pursuant  to  which  CypressTree  will 
select  the  investments  made  by  the 
Fund.  Distributors,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934,  will  distribute 
the  Fund's  shares.  AppUcants  request 
that  the  order  apply  to  any  registered 
closed-end  management  investment 
company  for  which  CAM  or 
CypressTree  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  CAM  or  CypressTree  acts  as 
principal  underwriter  or  investment 
adviser  ("Future  Fund"). 

2.  The  Fund's  investment  objective 
will  be  to  provide  as  high  a  level  of 
ciirrent  income  as  is  consistent  with  the 
preservation  of  capital.  The  Fund  will 
invest  primarily  in  senior  secured 
floating  rate  loans  made  by  commercial 
banks,  investment  banks,  and  finance 
companies  to  commercial  and  industrial 
borrowers  ("Loans").  Under  normal 
market  conditions  the  Fund  will  invest 
at  least  80%  of  its  total  assets  in  Loans. 
Up  to  20  percent  of  the  Fimd's  total 
assets  may  be  held  in  cash,  invested  in 
investment  grade  short-term  and 
mediimi-term  debt  obligations,  or 
invested  in  unsecured  senior  floating 
rate  loans  determined  by  CypressTree  to 


have  a  credit  quality  at  least  equal  to  the 
Loans. 

3.  Applicants  propose  to  organize  the 
Fund  as  an  "interval  fund"  as  provided 
in  rule  23c-3  under  the  Act.  The  Fund 
will  continuously  offer  its  shares  to  the 
public  at  net  asset  value  ("NAV")  and 
will  provide  liquidity  to  its  shareholders 
by  offering  to  repurchase  a  portion  of  its 
shares  on  a  periodic  basis.  The  Fund 
will  make  offers  to  repurchase  a  portion 
of  its  common  stock  at  one-month 
intervals,  rather  than  the  three,  six,  or 
twelve  month  intervals  specified  by  rule 
23c-3.  The  Fund's  shares  will  be  offered 
without  any  initial  or  deferred  sales 
charges  or  asset -based  distribution  fees. 
Applicants  may  sponsor  Future  Funds 
with  differing  sales  charge  structures. 
The  Fund's  shares  will  not  be  offiared  or 
traded  in  the  secondary  market  and  will 
not  be  quoted  or  listed  on  any  exchange. 

4.  The  Fimd  will  disclose  in  its 
prospectus  its  fundamental  policy  to 
make  monthly  offers  to  repurchase  a 
portion  of  its  securities  at  NAV.  The 
poUcy  will  be  changeable  only  by  a 
majority  vote  of  the  holders  of  tfaie 
Fund's  outstanding  voting  securities. 
Under  the  fundamental  policy,  the 
repurchase  offer  amount  will  be 
determined  by  the  Fund's  board  of 
directors  (the  "Board")  prior  to  each 
repurchase  offer.  A  majority  of  the 
Board  will  consist  of  disinterested 
members.  Applicants  agree  that,  as  a 
condition  to  the  relief  requested  in  the 
application,  in  any  one-month  period, 
the  repurchase  offer  amoimt  will  not 
exceed  10%  of  the  Fund's  outstanding 
shares  at  the  time  of  the  repurchase 
request  deadline. 

5.  The  Fimd's  prospectus  will  specify 
the  monthly  repurchase  request 
deadline,  which  will  be  the  last 
business  day  of  every  month.  The 
prospectus  will  also  specify  the 
maximum  nimiber  of  days  between  each 
repurchase  request  deadline  and  the 
repurchase  pricing  date.  The  Fimd's 
repurchase  pricing  date  will  normally 
be  the  same  date  as  the  repurchase 
request  deadUne  and  pricing  will  be 
determined  after  close  of  business  on 
that  date. 

6.  The  Fund  will  make  payment  for 
the  repurchased  shares  in  cash  on  or 
before  the  repurchase  payment 
deadline,  which  will  be  no  later  than 
five  business  days  or  seven  calendar 
days  (whichever  period  is  shorter)  after 
the  repurchase  pricing  date.  The  Fund 
expects  to  make  payment  on  the  first 
business  day  following  the  repurchase 
pricing  date.  The  Fund  will  make 
payment  for  shares  repurchased  in  the 
previous  month's  repurchase  offer  at 
least  five  business  days  before  sending 
notification  of  the  next  repurchase  offer. 
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The  Fund  does  not  expect  to  deduct  any 
fees  from  repurchase  proceeds. 

7.  The  Fund  will  provide 
ahaieholders  with  notification  of  each 
repurchase  offer  no  less  than  seven  days 
and  no  more  than  fourteen  days  prior  to 
the  repurchase  request  deadline.  The 
notification  will  include  all  information 
required  by  rule  23c-3(b)(4).  The  Fund 
will  file  the  notification  and  the  Form 
N-23C-3  with  the  SEC  within  3 
business  days  after  sending  the 
notification  to  the  Fund's  shareholders. 

8.  The  Fund  tvill  not  suspend  or 
postpone  a  repurchase  offer  except 
pursuant  to  the  vote  of  a  majority  of  its 
disinterested  directors,  and  only  under 
limited  circumstances,  as  provided  in 
rule  23c-3(bHi).  The  Fund  will  not 
condition  a  repurchase  offer  upon 
tender  of  any  minimum  amount  of 
shares.  In  addition,  the  Fund  will 
comply  with  the  pro  rata  and  other 
allocation  requirements  of  rule  23c- 
3(b)(5)  if  shareholders  tender  more  than 
the  repurchase  offer  amoirnt.  Further, 
the  Fund  will  permit  tenders  to  be 
withdrawn  or  modified  at  any  time  until 
the  repurchase  request  deadline  but  will 
not  permit  tenders  to  be  withdrawn  or 
modified  thereafter. 

9.  From  the  time  the  Fund  sends  its 
notiflcation  to  shareholders  of  the 
repurchase  offer  until  the  repurchase 
pricing  date,  a  percentage  of  the  Fund's 
assets  equal  to  at  least  100%  of  the 
repurchase  offer  amount  wrill  consist  of: 
(1)  Assets,  which  may  include  Loans, 
that  can  be  sold  or  disposed  of  in  the 
ordinary  course  of  business  at 
approximately  the  price  at  which  the 
Fund  has  valued  such  investment 
within  a  period  equal  to  the  period 
between  the  repurchase  request 
deadline  and  the  repurchase  payment 
deadline  (seven  days):  or  (2)  assets, 
including  Loans,  that  mature  by  the  next 
repurchase  payment  deadline.  In  the 
event  the  Fund's  assets  fail  to  comply 
with  this  requirement,  the  Board  will 
cause  the  Fund  to  take  such  action  as  it 
deems  appropriate  to  ensure 
compliance. 

10.  In  compliance  with  the  asset 
coverage  requirements  of  section  18  of 
the  Act,  any  senior  security  issued  by 
the  Fund  will  either  mature  by  the  next 
repurchase  pricing  date  or  provide  for 
the  Fund's  ability  to  call  or  repay  such 
indebtedness  by  the  next  repurchase 
pricing  date  as  necessary  to  permit  the 
Fund  to  complete  the  repun^ase  offer 
in  an  amount  determined  by  the  Board. 

11.  The  Fund's  Board  will  adopt 
written  procedures  to  ensure  that  the 
Fund's  assets  are  sufficiently  liquid  so 
that  the  Fund  can  comply  with  its 
fundamental  policy  on  repurchases  and 
the  liquidity  requiranents  of  rule  23c- 


3(b)(10)(i).  The  Board  will  review  the 
overall  composition  of  the  portfolio  and 
make  and  approve  such  changes  to  the 
procedures  as  it  deems  necessary. 

Applicants'  Legal  Analytts 

1.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Section  23(c)  of  the  Act  provides  in 
relevant  part  that  no  registered  closed- 
end  investment  company  shall  purchase 
any  securities  of  any  class  of  which  it 

is  the  issuer  except:  (a)  on  a  securities 
exchange  or  other  open  market;  (b) 
pursuant  to  tenders,  after  reasonable 
opi>ortunity  to  submit  tenders  given  to 
all  holders  of  securities  of  the  class  to 
be  purchased:  or  (c)  under  other 
circumstances  as  the  SEC  may  permit  by 
rules  and  regulations  or  orders  for  the 
protection  of  investors. 

3.  Rule  23C-3  under  the  Act  permits 
a  registered  closed-end  investment 
company  to  make  repurchase  offers  of 
its  outstanding  shares  at  NAV  to 
shareholders  at  periodic  intervals 
pursuant  to  a  fundamental  policy  of  the 
investment  company.  "Periodic 
interval"  is  defined  in  rule  23c-3(a)(l) 
as  an  interval  of  three,  six,  or  twelve 
months.  An  interval  fund  may  not 
suspend  or  postpone  a  repurdiase  offer 
except  by  vote  of  the  fund's  directors/ 
trustees,  and  then  only  under  limited 
circumstances.  Rules  23-3(b)(4)  requires 
that  notification  of  each  repurchase  offer 
be  sent  to  shareholders  no  less  than  21 
days  and  no  more  than  42  days  before 
the  repurchase  request  deadline.  Rule 
23c-3(a)(3)  provides  that  a  repurchase 
offer  amount  may  be  between  five  and 
twenty-five  percent  of  the  amount  of 
common  stock  outstanding  on  the 
repurchase  request  deadline. 

4.  Applicants  request  an  order 
pursuant  to  sections  6(c)  and  23(c)  of 
the  Act  exempting  them  from  rule  23c- 
3(a)(1)  to  permit  the  Fund  to  make 
monthly  repurchase  offers.  Applicants 
also  request  an  exemption  from  the 
notice  provisions  of  rule  23c-3(b)(4)  to 
permit  the  Fund  to  send  notification  of 
an  exemption  of  an  upcoming 
repurchase  offer  to  shareholders  at  least 
seven  days  but  no  more  than  foiuteen 
days  in  advance  of  the  repurchase 
request  deadline.  Finally,  applicants 
request  an  exemption  from  rule  23c- 
3(a)(3)'s  definition  of  "repurchase  offer 
amount"  that  limits  repurchase  ofiisrs  to 
an  aggregate  of  25%  of  the  common 


stocJc  outstanding  in  any  three-month 
period. 

5.  Applicants  contend  that  monthly 
repurchase  offers  are  in  the 
shareholders'  best  interests  and 
consistent  with  the  policies  underlying 
rule  23c-3.  Applicants  assert  that 
monthly  repurchase  offiers  will  offer 
investors  a  distinct  new  asset  allocation 
alternative  with  a  unique  and  beneficial 
risk/return  profile.  Applicants  assert 
that  shareholders  will  be  better  able  to 
manage  their  investments  and  plan 
transactions,  because  if  an  investors 
decides  to  forego  a  repurchase  offer,  he 
or  she  will  only  need  to  wait  one  month 
for  the  next  ofrer.  Applicants  also 
contend  that  the  Fund's  management 
will  be  able  to  better  manage  tne  Fund's 
Loan  portfolio,  because  repurchase 
offers  will  become  part  of  a  routine  that 
is  expected  to  provide  management  with 
predictable  liquidity  requirements. 

6.  Applicants  state  that  their  proposal 
to  make  monthly  repurchase  offers  will 
not  be  confusing  to  investors. 
Applicants  propose  to  send  notifidaticMi 
of  uiareholders  at  least  seven  days,  but 
no  more  than  fourteen  days,  in  advance 
of  a  repurchase  request  deadline. 
Applicants  assert  that,  because  the  Fund 
intends  to  price  on  the  repurchase 
request  deadline  and  pay  on  the  next 
business  day,  the  entire  procedure  can 
be  completed  before  the  next 
notification  is  sent  out  to  shareholders: 
thus  avoiding  any  overlap.  Applicants 
believe  that  tbese  procedures  will 
eliminate  any  possibility  of  investor 
confusion.  Applicants  also  state  that 
monthly  repurchase  offers  will  be 
accepted  as  a  fundamental  feature  of  the 
Fund,  and  the  Fund's  prospectus  will 
provide  a  clear  explanation  of  the 
repurchase  program. 

7.  Applicants  assert  that  maturation  of 
the  Loan  markets  has  brought  depth  and 
enhanced  liquidity  to  these  markets. 
Applicants  believe  that  both  the  primary 
and  secondary  markets  for  Loans  have 
experienced  sufficient  growth  in  recent 
years  that  the  Fund  will  have  adequate 
liquidity  to  support  monthly 
repurchases.  Applicants  state  that  the 
volume  of  trading  in  the  secondary 
market  for  Loans  has  increased  to  $41 
billion  in  1996  from  $15  billion  in  1993. 
Applicants  also  state  that  there  are  44 
non-bank  institutions  that  are  active  in 
the  secondary  market  as  compared  to 
only  three  in  1989.  Applicants  assert 
that  liquidity  is  also  evidenced  by  the 
presence  of  approximately  14  dealers 
offering  daily  bid/ask  quotes. 
Applicants  contend  that  the  depth  and 
efficiency  of  these  markets,  together 
with  the  portfolio  manager's  experience 
and  fudgndent,  will  enable  the  Fund  to 
maintain  fully  liquid  assets  at  levels  that 
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will  meet  or  exceed  the  requirements  of 
rule23c-3. 

8.  Applicants  submit  that  for  the 
reasons  given  above  the  requested  relief 
is  necessary  and  appropriate  in  the 
public  interest  and  is  consistent  with 
the  protection  of  investors  and  the 
purpose  fiurly  intended  by  the  policy 
.  and  provisions  of  the  Act 

AppUcaats'  Conditioiis 

Applicants  agree  that  any  (xder 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  "The  Fund  will  not  make  a 
rnnuchase  offer  pursuant  to  rule  23c- 
3(b)  for  a  repurchase  offer  amount  of 
more  than  10%  of  its  outstanding  shares 
of  common  stock  in  any  one-month 
period.  The  Fimd  may  repurchase 
additional  tmdered  shares  pursuant  to 
rule  23c-3(b)(5)  only  to  the  extent  the 
aggregate  of  the  percentages  of 
additional  shares  so  repurchaaed  does 
not  exceed  2%  in  any  given  three-month 
period. 

2.  Payment  for  repurchased  shares 
will  occur  at  least  five  business  days 
before  notification  of  the  next 
repurchase  offer  is  sent  to  shareholders 
of  the  Fund. 

3.  The  Fund  will  maintain  an  ^ 
investment  policy  that  requires,  under 
normal  conoitions,  that  at  least  65 
percent  of  the  value  of  its  total  assets 
will  be  invested  in  Loans. 

For  the  SEC.  by  the  IKvision  of  Investment 
Management,  under  delegated  authority. 
Margaret  IL  McFarland. 
Deputy  Secretary. 

(FR  Doc.  98-3366  Filed  2-10-98;  8:45  am] 
BSXMQ  OOOE  W10-«1-« 


SECURITIES  AND  EXCHANGE 
COMMISSfON 

[Relaeae  Na  36-06823] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amandad 
r'AcT) 

February  S.  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  hias/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  2, 1998,  to  the  Secretary, 
Sectuities  and  Exchange  Commissima, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfiadly  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effiective. 

Oliio  Valley  Electric  Coiporatioo  [70- 
8527] 

Ohio  Valley  Electric  Corporation 
("Ohio  Valley").  P.O.  Box  468.  Piketon. 
Ohio  45661.  an  electric  public  utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-efilBcdve  amendment  to  its 
declaration  filed  under  sections  6(a)  and 
7  of  the  Act  and  rule  54  under  the  Act. 

By  ordws  dated  December  28, 1994 
and  December  12, 1996  (HCAR  Nos. 
26203  and  26624)  ("Existing 
Authorization"),  Ohio  Valley  was 
authorized  to  incur  short-term  debt 
through  the  issuance  and  sale  of  notes 
("Notes")  to  banks  in  an  aggr^ate 
amount  not  to  exceed  $25  million 
outstanding  at  any  one  time,  from  time 
to  time  through  December  31,  2001, 
provided  that  no  Notes  shall  mature 
later  than  June  30,  2002. 

Ohio  VsJley  now  proposes  that  the 
Existing  Authorization  be  increased  to 
an  aggregate  amoimt  not  to  exceed  $50 
million  outstanding  at  any  one  time. 

The  proceeds  of  tne  short-term  debt 
incurred  by  Ohio  Valley  will  be  added 
to  its  general  funds  and  used  to  pay  its 
general  obligations  and  for  other 
corporate  purposes. 

Entergy  Louisiana,  Inc.  [70-9141] 

Entergy  Louisiana,  Inc.  ("ELI"),  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113,  an  electric  public-utility 
subsidiary  company  of  Entergy  ^ 
Corporation,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  45  and 
54  under  the  Act. 

ELI  proposes  to  issue  and  sell  up  to 
a  combined  a^regate  principal  amoimt 
of  $600  nyllion  of  first  mortgage  bonds 
("Bonds")  and  /or  one  or  more  series  of 
ELI's  debentures  under  one  or  more 


debenttire  indentures  or  subordinated 
debenture  indentures  ("Debentures") 
through  December  31,  2002 
("Authorization  Period").  Each  series  of 
Bonds  or  Debentures  will  be  sold  either 
by  competitive  bidding,  negotiated 
public  offering  or  private  placement. 
The  price,  interest  rate  and  maturity 
date  will  all  be  determined  at  the  time 
of  sale,  or  upon  execution  of  the 
agreement  to  sell.*  Each  series  of  Bonds 
or  Dd)entures  will  mature  not  later  than 
forty  years  (Bonds)  or  fifty  years 
(Debentures)  from  the  date  of  issuance. 
One  or  more  series  of  Bonds  or 
Debmtures  may  include  provisions  for 
redemption  or  retirement  prior  to 
maturity,  including  restrictions  on 
optional  redemption  for  a  given  nimiber 
of  jrears.  In  addition,  one  at  more  series 
of  Bonds  or  Debentures  may  include 
provisions  for  the  mandatory  retirement 
of  some  or  all  of  the  series  prior  to 
maturity.'  Debentures  issued  under  a 


'  Tba  price,  exclusive  of  accrued  interest,  to  be 
paid  to  ELI  for  each  series  of  Bonds  or  Oebentora* 
sold  at  competitive  bidding  will  be  within  a  range 
(to  be  specined  by  ELI  to  prospective  purchasers) 
of  95%  to  105%  of  Ae  principal  amount  of  the 


No  series  of  Bonds  or  Debentures  will  be  issued 
at  rates  in  excess  of  the  lower  of  15%  per  annum 
or  those  rates  generally  obtainable  at  the  time  of 
pricing  for  sales  of  mortgage  bonds  or  debentures 
(as  the  caae  may  be)  having  the  same  or  reaaooabiy 
similar  maturities,  issued  by  companies  of  the  same 
or  reasonably  comparable  credit  quality  and  having 
reasonably  similar  terms,  conditions  and  features. 

As  to  series  of  Bonds  or  Debentures  having  an 
adjustable  interest  rate,  the  initial  interest  rate  will 
be  negotiated  between  ELI  and  the  porchaaars  of  the 
series  and  will  be  based  on  the  current  rata  for 
comparable  bonds  or  debentures.  Thereafter,  the 
interest  rate  will  be  adjusted  according  to  a  pre- 
estabiiabed  formula  or  method  of  determination 
("Floating  Rate  Bonds")  or  ("Floating  Rate 
Debentures")  or  will  be  that  rate  which.  %vhen  set. 
%*ould  be  sufficient  to  remarket  the  Bonds  or 
Debentures  at  their  principal  amount  ("Remarketed 
Bonds")  or  ("Remarketed  Debentures"). 

The  interest  rate  for  Floating  Rata  Bonds  or 
Floating  Rate  Debentures  after  the  initial  interest 
rate  period  may  be  set  as  a  percentage  of.  or  a 
specified  spread  from,  a  benchmark  rate,  such  as 
the  London  Interbank  Offered  Rate  or  the  yield  to 
maturity  of  specified  United  States  Treasury 
securities,  and  may  be  eetablishad  by  reference  to 
orders  received  in  an  auction  procedure,  and  will 
not  exceed  a  specified  maximum  rate  greater  than 
15%  per  annum.  The  interest  rate  may  be  adjusted 
at  established  intervals  or  may  be  adjusted 
simultaneously  with  changes  in  the  benchmark  rate. 

The  interest  rate  for  Remarketed  Bonds  or 
Remarketed  Debentures  after  the  initial  interest  rate 
period  will  not  be  greater  than  rates  generally 
obtained  at  the  time  of  remarketing  of  bonds  or 
debentures  having  similar  maturities,  issued  by 
companies  of  comparable  credit  quality  and  having 
reasonably  comparable  terms,  and  «vill  not  exceed 
a  specified  maximum  rate  greater  than  15%  per 
annum. 

'  The  terms  of  Remarketed  Bonds  or  Remarketed 
Debentures  will  provide  that  holders  have  the  right 
to  tender  or  are  required  to  tender  their  Bonds  or 
Debentures  and  have  them  purchased  at  a  price 
equal  to  the  principal  amount  plus  accrued  and 
unpaid  interest  on  specified  dates.  A  tender  agent 
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subordinated  debentiire  indenture 
would  be  expressly  subordinated  to 
senior  indebtedness  of  ELI,  and  may 
also  provide  that  payments  of  interest 
may  be  deferred,  without  creating  a 
defoult.  for  specified  periods,  so  long  as 
no  dividends  are  being  paid  on,  or 
certain  actions  are  being  taken  with 
respect  to  the  retirement  of,  EU's 
common  or  preferred  stock  during  the 
deferral  period. 

ELI  further  proposes  to  issue  and  sell 
one  or  more  new  series  of  its  preferred 
stock  of  either  S25  par  value  ("$2S 
Preferred")  or  $100  par  value  ("SlOO 
Preferred")  (collectively,  the 
"Preferred")  either  by  competitive 
bidding,  negotiated  public  oflering  or 
imvate  placement  during  the 
Authorization  Period.  The  aggregate 
amount  of  Preferred  to  be  issued,  when 
combined  with  the  Entity  Interests 
deacribed  below,  will  not  exceed  $260 
million.  The  price,  exclusive  of 
accumulated  dividends,  for  each  series 
of  Preferred  will  be  determined  at  the 
time  of  sale  and  will  not  be  less  than  par 
on  a  per  share  besia.  With  rMpect  to  any 
•eriec  of  Prefiarred  to  be  sold  at 
oompadtive  bidding  the  price  to  be  paid 
will  not  be  less  than  $25  nor  more  than 
$2S.70  per  share  for  $25  Preferred  and 
not  leas  than  $100  nor  more  than 
$102.75  per  share  for  $100  Preferred. 
The  terms  of  one  or  more  series  of  the 
preferred  may  include  redemption  and/ 
or  sinking  fund  provisions. 

ELI  proposes  to  organize  either  a 
special  purpoee  limited  partnership  or  a 
statutory  business  trust  ("Issuing 
Entity")  for  the  sole  purpose  of  issuing 
Entity  interests  ("Entity  InteresU").'  EU 
will  directly  or  indirectly  make  an 
equity  contribution  to  the  Issuing  Entity 
at  the  time  the  Entity  Interests  are 
issued  and  thereby  directly  or  indirectly 
acquire  all  of  the  general  partnership 
interests  (in  the  case  of  a  partnership)  or 
all  of  the  voting  interests  (in  the  case  of 
a  business  trust)  in  the  Issuing  Entity. 
ELI's  equity  contribution  to  the  Issuing 
Entity  will  at  all  times  be  at  least  1%  (in 
the  case  of  a  limited  partnership)  or  at 


CTaadw  A«Mit"l  may  tw  appointed  <o  (acilitat*  th« 
Icadar  of  any  Booda  or  Oabanturas  by  holder*.  EU 
would  La  oblifatad  to  pay  amounti  equal  to  the 
amounia  to  ba  paid  to  the  Tender  Agent  or 
ramarkatliig  afanl  appointed  to  raoffitr  the  tandarad 
Bonds  or  IMwDturaa  for  (he  purcbaaa  o( 
Wawiarkatad  Booda  or  Remarkalad  Dabaoturaa. 

*  In  tba  oaaa  of  a  limited  partnarahip.  EU  «riU 
either  (a)  act  a«  the  general  partner  of  the  laauing 
Entity  or  (b)  organize  a  special  purpoae.  wholly 
ownad  corporatioa  for  tha  tola  purpoaa  of  acting  aa 
Iha  pnwal  paitnar  of  iba  laauing  Entity. 

In  Iba  caaa  of  a  buainaaa  truat.  the  buainaaa  and 
afhin  of  tba  tniat  «riU  be  conducted  by  one  or  more 
tniHaaa.  Prior  to  a  default.  EU  would,  aa  a  teaull 
of  lla  ownarahip  of  all  the  voting  interaata  in  tha 
baaing  Entity,  be  entitled  to  appoint,  ramowa  or 
raptaca  tba  tniitaa(a). 


least  3%  (in  the  case  of  a  business  trust) 
of  the  aggregate  equity  contributions  by 
all  security  oolders  to  the  Issuing 
Entity.* 

ELI  proposes  to  issue  one  or  more 
series  of  subordinated  debentures  to  the 
Issuing  Entity  under  a  subordinated 
debenture  indenture  ("Entity 
Subordinated  Debentures").  Each  series 
of  Entity  Subordinated  Debentures  will 
mature  at  a  time  from  their  date  of 
issuance  as  ELI  may  determine  at  the 
time  of  their  issuance,  but  not  more  than 
fifty  years.'  Each  series  of  Entity 
Interests  and  corresponding  series  of 
Entity  Subordinated  Debentures  will  be 
sold  at  a  price,  and  will  be  entitled  to 
receive  distributions  or  interest 
payments  on  a  periodic  basis,  that  will 
have  been  determined  at  the  time  of 
sale.*  One  or  more  of  Entity  Interests 
and  Entity  Subordinated  Debentures 
may  include  provisions  for  the 
mandatory  retirement  of  some  or  all  of 
the  series  prior  to  maturity.  The  Entity 
Interests  will  be  subiect  to  redemption, 
in  whole  or  part  after  a  specified  date, 
but  not  later  than  five  years  after  the 
date  of  issuance,  at  the -option  of  the 
Issuing  Entity,  with  ELI's  omaent.  at  a 
price  equal  to  their  stated  liquidation 
preference  plus  any  accrued  and  unpaid 
distributions. 

EU  also  proposes  to  enter  into  a 
guaranty  ("Guaranty")  tmder  which 
guarantee  the  peyment  of  distributions, 
if  and  to  the  extent  that  the  Issuing 
Entity  has  legally  available  funds  for 
this  purpose,  liquidation  payments  and 


*  Tba  prica.  aacdualva  irf  accniad  diatributiooa.  to 
ba  paid  to  tlia  laauing  Entity  for  each  sariaa  of  Entity 
Intarasu  to  ba  aold  at  oompatitiva  bidding  «vUI  ba 
within  a  range  bxtm  95%  to  105%  of  tba  liquidatian 
amount  of  the  aariaa. 

■Prior  to  maturity.  EU  will  pay  interaat  only  on 
Iba  Entity  Subordinated  Dabantuiaa.  at  aithar  a 
fUad  or  adiuatable  rate  aa  set  forth  in  the  Entity 
aubordinatad  dabantura  indenture.  The  dlalribulion 
rataa.  paymanl  dalaa.  radamption.  maturity,  and 
otbar  tatma  applicable  to  each  aeries  of  Entity 
Iniefaau  will  be  aubataoiially  identical  to  tha 
interaat  rates,  peyraant  dalaa,  radamption,  maturity, 
and  other  temu  applicable  to  the  Entity 
Subordinated  Debentures,  and  will  be  delanninad 
by  EU  at  the  time  of  isauance. 

The  interest  paid  by  EU  on  tha  Entity 
Subordinalad  Dabanluras  will  ba  tha  only  Kwrce  of 
income  for  the  Issuing  Entity  and  wrill  be  uaad  by 
the  Issuing  Entity  to  pay  monthly  or  quarterly 
distributions  on  the  Entity  Interests. 

EU  anticipalea  that  Ita  interest  payments  on  the 
Entity  Subordinated  Debentures  will  ba  deductible 
for  federal  and  state  income  tax  purpoaaa  and  that 
tha  laauing  Entity  will  ba  traatad  aa  eilbar  a 
partnership  or  a  trust  for  federal  income  tax 
purposes.  Consequently,  holders  of  Entity  Interesta 
will  be  daamed  to  have  received  interaat  incooM 
rather  than  dividends,  and  will  not  ba  aotitiad  to 
any  "dividanda  lacaivad  deduction"  under  Iba 
Internal  Ravanue  Coda. 

*Tha  inlaraat  lalas  for  the  Entity  Stftordinatad 
Debentures  will  be  determined  according  to  tba 
aame  terms  and  conditioaa  deecribed  in  (ootnoie  2 
above  for  Bonds  and  Oebanturaa. 


certain  "gross  up"  amounts  to  Equity 
Interests  holders.  The  Entity 
Subordinated  Debentures  and  the 
Guaranty  will  be  expressly  subordinated 
to  the  senior  indebtedness  of  ELI.' 

EU  proposes  to  use  the  net  proceeds 
derived  from  the  issuance  and  sale  of 
Bonds,  Debentures,  Preferred  and/or 
Entity  Interests  for  general  corporate 
purposes,  including,  but  not  limited  to. 
the  conduct  of  its  business  as  an  electric 
utility,  the  repayment  of  outstanding 
securities  when  due  and/or  the  possible 
redemption,  aoauisition.  or  refunding  of 
certain  outstanding  securities  prior  to 
their  maturity  date.* 

EU  also  {HOpoees  through  the 
Authorization  Period  to  enter  into 
arrangements  to  finance  on  a  tax-exempt 
basis  certain  solid  waste,  sewage 
^  disposial  and/or  pollution  con^ol 
fedlities  ("Facilities"),  and  to  enter  into 
leeaes.  subleases,  installment  sale 
agreements,  refunding  agreements  or 
other  agreements  supplements  or 
amendments  ("Agreements")  with  one 
or  more  issuing,  governmental 
authorities  ("Irauer").  under  vrfaidi  the 
Issuer  may  issue  one  or  more  series  of 
tax-exempt  revenue  bonds  ('Tax- 
Exempt  Bonds")  up  to  an  aggregate 
principal  amount  of  $420  million.  The 
net  proceeds  form  the  sale  of  Tax- 
Exempt  Bonds  will  be  deposited  by  the 
Issuer  with  the  trustee  ("Trustee") 
under  one  or  more  indentures 
("Indenture").  The  Trustee  will  apply 
the  proceeds  to  reimburse  EU  for.  or  to 
finance  or  refinance  on  a  tax-exempt 
basis,  the  costs  of  the  acquisition, 
construction,  installation  or  equipping 
of  the  Facilities. 

Under  the  Agreements,  EU  will  pay 
the  principal  or  redemption  price  of. 
premium,  if  any,  and  the  interest  on 
Tax-Exempt  Bonds  as  the  same  become 
due  and  payable.  Under  the  Agreement. 
EU  will  also  be  obligated  to  pay  certain 
fees  incurred  in  the  transactions. 

The  Agreements  and  the  Indenture 
may  provide  for  either  a  fixed  interest 
rate  or  an  ad)U8table  interest  rate  for 


'  Because  tha  Entity  Intareatt  %rill  ba  anpportad 
by  EU's  Entity  Subordinalad  Dabanluras  and 
Guaranty  (if  issued),  and  the  distributioiu  to 
holders  of  Entity  Interests  %vill  be  paid  out  of  the 
interest  peyments  on  the  Entity  Subordinated 
Dabantuiaa  or  under  Iba  Guaranty,  tha  Entity 
partnarahip  agtaamant  or  declaration  of  trust  will 
not  inchida  any  interest  or  diairibution  coverage  or 
capiulisation  ratio  rastrictioiu  on  Iha  ability  to 
iaroa  and  sell  additional  Entity  InlarasU. 

■EU  aUtes  that  tha  praoaada  raoaivad  frtm  tha 
issuance  and  sale  of  tha  Bonds,  Oebanturaa.  Entity 
Interests.  Piefarred  and  Tax-Exempt  Bonds  (defined 
baktw)  will  nol  be  uaad  to  invati  diiactly  or 
indirectly  in  axerapl  wholesale  generators  or  ibraign 
utility  companiaa,  aa  daflnad  in  sactiona  32  and  33 
of  tha  Act 
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each  series  of  the  Tax-Exempt  Bonds.* 
Each  series  may  be  subject  to  optional 
and  mandatory  redemption  and/or 
mandatory  cash  sinking  fund  under 
which  stated  portions  of  the  series 
would  be  retired  at  stated  times.** 

In  order  to  obtain  a  more  favorable 
rating  and  thereby  improve  the 
mariietabtlity  of  the  Tax-Exempt  Bonds, 
EU  may  (1)  arrange  for  a  letter  of  credit 
from  a  bank  in  fevor  of  the  Trustee;**  (2) 
provide  an  instirance  policy  for  the 
payment  of  the  principal  of  and/or 
interest  and/or  premiimi  on  one  or  more 
series  of  Tax-Exempt  Bonds':  and/orj3) 
obtain  authentication  of  one  or  more 
new  series  of  first  mortgage  Bonds 
("Collateral  Bonds")  to  be  issued  and 
delivered  to  the  Trustee  and/cff  the  Bank 
to  evidence  and  secure  EU's  obligations 
under  the  Agreements  and/or  the 
Reimbursement  Agreement, 
respectively.*'  The  maximum  aggregate 
principal  amount  of  Collateral  Bonds 
would  be  $455  million,  which  would  be 
in  addition  to  the  $600  million  aggregate 
limitation  on  the  Bonds  and  Debentures. 

For  the  Coiiimission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  98-3421  Filed  2-10-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

pWease  Na  34-39618;  nie  Na  SR-CBOE- 
96-011        ^ 

Salf>R6gulatory  Organizationa;  Notica 
of  Rling  and  Immadlata  EflacHvanaas 
of  Propoaad  Rula  Ctianga  by  tha 
Chicago  Board  Optlona  Exdwnga, 
Inc.,  Ralating  to  Exchange  Feaa  for 
Equity  OpUona 

February  4, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  '  thereunder, 
notice  is  heitsby  given  that  on  January 
16, 1998.  the  Qticago  Board  Options 
Exchange.  Inc.  ("CBOE"or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  m  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frmn  interested  persons. 

L  Seif-Regnlatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Rule  Change 

The  CBOE  is  proposing  to  change  its 
Order  Book  Official  ("book")  rate 
schediile  for  equity  options. 

The  text  of  the  proposed  rule  c:hange 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  book  fee 
schedule  applicable  to  equity  options. 
The  Exchange  is  not  changing  the  book 
fees  for  index  options  at  this  time.  The 
book  fees  are  billed  at  the  end  of  each 
month  and  so  this  change  will  be 
reflected  in  the  bills  for  all  January 
transactions.  Although  the  change  is 
being  applied  retroectively.  the  amount 
of  time  for  which  the  change  will  be 
applied  retroectively  is  minimal.  It 
should  be  noted  that  the  Exchange's 
Financial  Planning  (Dommittee  and  the 
Floor  Directors  Committee  endorsed  this 
proposal  and  sent  it  to  the  Board  for 
approval  prinr  to  the  end  of  1997  and 
prior  to  the  time  by  which  the  new 
change  was  to  be  applied.  These  fee 
changes  are  being  implemented  by  the 
Exchange  pursuant  to  CSOE  Rule  2.22. 

Under  the  new  schedule,  equity 
option  bix)k  execution  services  will  be 
charged  a  flat  rate  of  $0.45  per  contract. 
The  previous  per  contract  rate  schedule 
for  equity  options  (and  the  current 
index  option  schedule)  charged  various 
rates  for  book  executions  depending  on 
the  premium  and  the  order  size,  as 
follows: 


Premium' 


First  ten 

Eleven  and 

contracts 

above 

S0.10 

$0.10 

0.36 

0.28 

0.52S 

0.456 

0.63 

0.525 

0.77 

0.63 

1.05 

0M% 

1.40 

1.05 

1.75 

1.295 

Accommodation  liquidations  and  catwiet  trades 

Under 'A 

Vi-1 

1-2  

2-4 


*No  sariaa  of  Tax-Exempt  Bonds  would  be  sold 
if  the  fixed  interest  rata  or  initial  adiuatable  interest 
rate  would  axoaad  markal  rates  generally  obtainable 
at  tha  time  of  pricing  for  sales  of  tax-axampt  bonds 
having  a  reasonably  similar  maturity,  issued  for  the 
banafit  of  companiaa  of  a  raasonably  compaiable 
ctadit  quality  and  having  raasonably  similar  tainu, 
conditions  and  faaturea. 

For  aariaa  having  adhistable  interest  rates,  the 
initial  inlaraat  rale  will  ba  negotiated  between  ELI 
and  the  porchasars  of  such  swies  and  wrill  ba  baiad 
on  tha  cturant  tax-axampt  market  rales  £ar 
comparable  bonds  having  a  maturity  comparable  to 
the  length  of  the  initial  rate  period.  Thereaitor,  the 


interest  rate  would  be  a  rate  which,  when  set, 
would  be  sufficient  to  remarket  the  Tax-Exempt 
Bonds  at  a  price  equal  to  their  principal  amount, 
but  would  not  exceed  the  lower  of  13%  per  annum 
or  rates  generally  obtainable  at  the  time  of 
ramarkaling  of  tax-axampt  bonds  having  the  same 
or  raasonably  similar  maturities,  issued  for  the 
benefit  of  companies  of  raasonably  companble 
credit  quality  and  having  the  same  or  reasonably 
aimilar  tenns. 

'°The  prices,  rights  or  requirements,  and  fees  for 
the  tendnr  of  Tax-Exempt  Bonds  «vill  be  deleiminad 
in  a  manner  identical  to  those  described  in  footnote 
2  for  Bonds  and  Debentures. 


>  <  In  ooimection  tvith  the  tetter  of  credit,  ELI  may 
enter  into  a  reimbursement  agreement 
("Reimbursement  Agreement")  under  %»faich  EU 
«irould  agree  to  reimburse  the  Bank  for  amoimts 
drawn  under  the  letter  of  credit  and  to  pay 
commitment  and/or  letters  of  credit  fees. 

"Each  series  of  Collateral  Bonds  that  bear 
interest  would  do  so  at  a  fixed  interest  rate  or  initial 
adjustable  rate  that  would  not  exceed  15%. 

« 15  U.S.C  78a(bMl). 

»17CFR240.19b-4. 
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Prwnkjnn' 

First  ten 
contracts 

Elsvsn  and 
above 

20andabov«  _„ „ „ „ „„. 

2.10 

1.61 

As  with  the  previous  schedule,  the 
charge  for  cabinet  trades/ 
accommodation  liquidations,  as 
described  in  CBOE  Rules  6.54  and 
21.15.  will  continue  to  be  $0.10  per 
contract.  In  addition,  as  in  the  previous 
schedule,  no  execution  foe  will  be 
assessed  market  orders  sent  to  the  book 
prior  to  the  opening  and  executed 
during  opening  rotation.  The  new  foe 
schedule  should  reduce  the  overall 
Order  Book  Official  fees  ("book  fees") 
paid  by  all  Exchange  members.  The 
Exchange  beUeves  that  the  reduction  in 
the  book  fees  will  allow  the  Exchange  to 
compete  more  effectively  for 
transactions  in  equity  options. 

The  Proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,*  in 
general,  and  furthera  the  obfectives  of 
Section  6(b)(4)  of  the  Act  *  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Biuden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  Durden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
S4embers.  Participants,  or  Others 

No  written  oomments  were  solicited 
(H*  received  with  respect  to  the  proposed 
rule  change. 

m.  Dale  oTEflectiveiieas  of  the 
Propoeed  Jtnle  Change  and  Timing  for 
rommisaiea  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee. 


■Tramium"  aquAU  th«  option  prica  In  dolUn, 
cakolalMi  on  ■  par-thai*  baiu  for  aquity  option 
oontncts.  and  calculatad  on  a  per-unit  basis  for 
Indax  option  contracts.  Tha  rangaa  sat  forth  includa 
thair  lowar  bounds. 

For  options  on  tha  Standard  *  Poor's  100  Stock 
Indaa  (OCX),  thara  is  no  charfa  for  "markst"  and 
"limit"  ordara  placad  with  tha  Ordar  Book  OfTxial 
prior  to  tha  opminc  and  exacutad  during  opaning 
rt]tation.  For  othar  options,  this  rula  appTiaa  to 
"markai  ordars"  but  not  "limit  ordars." 

Accotninodation  liquidations  and  cabinet  trades 
are  otf-markat  trades  at  a  prica  of  SI  par  option 
contract. 

The  definitions  war*  clarified  during  a  tatephoiM 
conraraatioB  between  Timothy  Thompson.  Senior 
Attorney.  CBOE.  and  (oahua  Kans.  Attorney. 
Division  of  Market  Regulation.  Commiaaion. 
lanuary  22.  ISSS  >i 

♦15U.S.C78f. 

*U.S.C7Sl(bX4). 


or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective 
pursiiant  to  Section  19(b)(3)(A)  of  the 
Act '  and  subparagraph  (e)(2)  of  rule 
19b-4 '  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  ofCoaunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frmn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  Mali  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-98- 
01  and  should  be  submitted  by  March 
4,1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

MarfBist  H.  McFarind. 

Deputy  Secretary. 

(FR  Doc.  9a-3368  Filed  2-10-98:  8:45  am] 
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Self-Regutatory  Organizations;  Notle* 
of  nimg  of  Propoaad  Rula  Changa  and 
Amandmant  No.  1  by  Tlw  CMeago 
Slock  ExchangOi  Incoiporalad  Relating 
to  Ovarslzad  MAX  Ordars 

February  3, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
December  9. 1997,  the  Qiicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  «vith  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule 
change.  On  January  9, 1998.  the 

Ryrhnngw  aiihmittwrf  tn  tha  rnrnmifyimn 

Amendment  No.  1  to  the  proposal.  The 
proposed  rule  change,  as  amended,  is 
described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishLig  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Diyiniiation's 
Statement  of  the  Tenns  of  Sobetance  of 
the  Propoeed  Rule  Changs 

The  Exchange  proposes  to  amend 
Article  XX,  Ride  37(b)(1)  and  proposes 
to  add  interpretation  and  policy  .06 
thereuinder  relating  to  the  entry  and 
acceptance  of  oversized  orders  in  the 
Exchange's  Midwest  Automated 
Execution  System  ("MAX  System"),' 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  deletions  are  in  brackets. 

Article  XX  Rule  37 

(bHl)  Size.  The  MAX  System  has  two 
size  parameters  which  must  be 
designated  by  the  specialist  on  a  stock- 
by-stock  basis.  The  first  parameter,  the 
auto-execution  threshold,  must  be  set  at 
1099  shares  (the  defeult  size)  or  greater 
for  Dual  Trading  System  issues.  The 
seocmd  parameter,  the  auto-acceptance 
threshold,  must  be  set  at  2099  shares 
(the  system  defeult)  or  greater  for  Dual 


•15U.S.C78a(b)(3KA). 
'  17  CFR  240.19b-4(aX2). 
•  17  CFR  200.3O-3(aHl2). 


MSU.S.CS7Sa(b)(l). 

'The  MAX  System  provides  an  autimatad 
deliTery  and,  in  certain  cues,  axacution  facility  for 
order*  that  are  aligibie  for  exacntioo  luder  the 
Exchange's  BEST  Rule.  Ait.  XX.  Rule  37U).  and 
certain  othar  order*.  See  CHX  Manual.  Ait  XX. 
Rule  37(b). 


Faderal  Ragist«r/Vol.  63.  No.  28/Wedne$day.  February  11,  1998/Notic8s 


7021 


Trading  %stem  issues.  In  NASDAQ/NM 
Secnuities.  the  auto-execution  and  auto- 
acceptance  parametera  must  be  set  at 
1000  shares  or  greater.  In  no  event  may 
the  auto-aCceptance  threshold  be  less 
than  the  auto-execution  threshold.  If  the 
order  sending  firm  sends  an  agency 
market  order  through  MAX  that  is 
greater  than  the  Specialist's  auto- 
acceptance  threshold,  a  Specialist  may 
cancel  the  order  within  (three  minutes) 
one  minute  of  its  being  ehtered  into 
MAX.  If  not  canceled  by  the  Specialist, 
the  order  will  be  designated  as  an  open 
order.  If  the  order  sending  firm  senos  an 
agency  market  order  through  MAX  that 
is  less  than  the  auto-acoeptanoe 
threshold  but  greater  than  the  auto- 
execution  thrMhold,  the  order  will  not 
be  availabfe  for  automatic  execution  but 
will  be  designated  in  the  open  order 
book.  A  specialist  may  manually 
execute  any  portion  of  such  order  and 
the  difference  shall  remain  as  an  open     . 
order.  If  the  order  sending  firm  sends  an 
agency  market  order  through  MAX  that 
is  less  than  or  equal  to  the  auto- 
execution  threshold,  sudi  order  will  be 
automatically  executed  in  accordance 
with  paragraph  (b)(6)  and  (7)  of  this 
Rule. 

*  *  *  Interpretations  and  Policies 

.06    Ovecsized  MAX  Orders. 

As  stated  in  paragraph  (bXl)  of  this 
Rule,  if  an  agency  order  is  sent  through 
MAX  that  is  greater  than  the  specialist's 
auto-acceptance  threshold,  the 
specialist  shall  follow  the  procedures  set 
out  below  in  a  timely  manner,  but  in  no 
event  great  than  one  minute,  until  the 
order  has  either  been  definitively 
accepted  or  canceled: 

1.  If  the  oversized  order  is  a  limit 
order  and  the  limit  price  is  equal  to  or 
better  than  the  specialist's  quote,  the 
order  must  be  immediately  reflected  in 
the  specialist's  quote  in  accordance  with 
Rule  7  of  this  Article  XX. 

2.  The  oversized  order  must  receive 
post  protection  until  its  final  status  is 
determined. 

3.  A  specialist  must  notify  the  order 
sending  firm 's  MAX  floor  looker 
representative  if  the  specialist 
determines  to  cancel  the  order. 

n.  Sdf*R^nlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Role 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sec^ons  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

As  described  more  fully  below,  the 
purpose  of  the  proposed  rule  change  is 
to  amend  CHX  rules  relating  to  the  entry 
and  acceptance  of  overeized  orders 
received  through  the  MAX  System. 
Under  the  &cdiange's  BEST  Rule, 
Exchange  specialists  are  required  to 
guarantee  executions  of  all  agency  ' 
market  and  limit  orders  for  Dual 
Trading  System  issues  *  from  100  shares 
up  to  and  including  2099  shares. 
Subject  to  the  requirements  of  the  short 
sale  rule,  market  orders  must  be 
executed  on  the  basis  of  the  Intermarket 
Trading  System's  ("ITS")  best  bid  or 
offisr  ("BBO").  Limit  orders  must  be 
executed  at  their  limit  price  or  better 
when:  (1)  The  ITS  BBO  at  the  limit  price 
has  been  exhausted  in  the  primary 
maricet;  (2)  there  has  been  a  price 
penetration  of  the  limit  in  the  primary 
maiicet  (generally  known  as  a  trade- 
through  of  a  CHX  limit  order);  or  (3)  the 
issue  is  trading  at  the  limit  price  on  the 
primary  market  unless  it  can  be 
demonstrated  that  the  order  would  not 
have  been  executed  if  it  had  been 
transmitted  to  the  primary  maricet  or  the 
broker  and  specialist  agree  to  a  specific 
volume  related  to,  or  t^ier  criteria  for, 
requiring  an  execution. 

As  stated  above,  the  Exchange's  MAX 
System  provides  for  the  automatic 
execution  of  ordere  that  are  eligible  for 
execution  imder  the  Exchange's  BEST 
Rule  and  certain  other  orders.'  The 
MAX  System  has  two  size  parameters 
whidi  must  be  designated  by  the 
specialist  on  a  stpck-by-stock  basis.  For 
Dual  Trading  System  issues,  the 
specialist  must  set  the  auto-execution 
threshold  at  1099  shares  or  greater  and 


*  The  term  "agenqr  order"  mean*  an  order  for  the 
acpount  of  a  customer,  but  does  not  include 
prdfassional  order*  a*  defined  in  CHX,  Art.  XXX. 
Rule  2,  interpretation  and  policy  .04.  That  Rule 
defines  a  "professional  order"  as  any  order  b>r  the 
account  of  a  brokerKiealeT,  or  any  account  inj^cfa 
a  luoker-daaler  or  an  assodatad  person  of  a  broker- 
dealer  has  any  direct  or  indirect  interest.  Id. 

*  Dual  Trading  System  Issues  are  issues  that  are 
traded  on  the  CHX.  either  through  listing  on  the 
CHX  or  pursuant  to  unlisted  trading  privilages.  and 
are  also  listed  on  either  the  ^4ew  York  Stock 
Exchange  or  Anierican  Stock  Exchange. 

>  A  MAX  order  that  fits  under  the  BEST 
parameters  must  be  executed  pursuant  to  BEST 
Rules  via  the  MAX  system.  If  the  order  is  outside 
the  BEST  parameters,  the  BEST  Rules  do  not  apply, 
but  MAX  system  handling  rules  do  apply. 


the  auto-acceptance  threshold  at  2099 
shares  or  greater.  In  no  event  may  the 
auto-acceptance  threshold  be  less  than 
the  auto-execution  threshold.  If  the 
order-entry  firm  sends  an  order  through 
MAX  that  is  less  than  or  equal  to  the 
auto-execution  threshold,  the  order  is 
executed  automatically,  imless  an 
exception  applies.  If  the  order-entry 
firm  sends  an  order  through  MAX  that 
is  less  than  the  auto-acceptance 
threshold  but  greater  than  the  auto- 
execution  threshold,  the  order  is  not 
available  for  automatic  execution  but  is 
designated  in  the  open  order  book.  A 
specialist  may  manually  execute  any 
portion  of  the  order;  the  difference  must 
remain  as  an  open  order.  Under  the 
current  MAX  rules,  if  the  order-entry 
firm  sends  an  order  through  the  MAX 
System  that  is  greater  than  the 
specialist's  auto-aoceptance  threshold,  a 
specialist  may  cancel  the  order  within 
three  minutes  of  it  being  entered  into 
MAX.  If  not  canceled  by  the  specialist, 
the  order  is  designated  as  an  open 
order.* 

The  Exchange  proposes  to  diange  the 
way  that  these  oversized  orders  are 
handled.  First,  the  Exchange  proposes  to 
amend  Rule  37(b)(1)  of  Article  XX  to 
change  the  amoimt  of  time  in  which  the 
specialist  can  cancel  the  oversized 
order.  Rather  than  the  current  three 
minute  window,  the  Exchange  proposes 
to  reduce  this  time  pteriod  to  one 
minute.  If  the  specialist  has  not 
canceled  the  order  in  the  one  minute 
period,  the  order  will  be  designated  as 
an  open  order. 

Second,  the  Exchange  proposes  to  add 
interpretation  and  policy  .06  to  Rule  37 
to  specifically  describe  how  overeized 
orders  are  to  be  handled  during  the  one 
minute  period  in  which  the  specialist 
can  cancel  the  order.  The  interpretation 
will  provide  that  if  the  oversized  order 
is  an  agency  limit  order,  the  order  must 
immediately  be  reflected  in  the 
specialist's  quote  in  acccrdanoe  with 
CHX  rules.'  Additionally,  during  the 
one  minute  window,  the  order  must 
receive  post  protection.  This  means  that 
while  the  BEST  Rule  will  not  apply 


■Under  current  rules,  if  an  oversized  market  or 
limit  order  is  received  by  the  specialist,  he  must 
either  reject  the  order  immediately  or  immediately 
display  it  in  accordance  with  CHX  rules  and  the 
CoRimisaion's  Order  Execution  Rules  (Securities 
Exchange  Act  Release  No.  37619A  (Sept  6,  IMS). 
61  FR  4S2W  (Sept.  12,  1996)).  If  the  order  U    - 
displayed,  the  specialist  must  check  with  the  order 
entry  broker  to  determine  the  validity  of  the 
oversized  order.  During  the  three  minute  period,  the 
specialist  can  cancel  the  order  and  return  it  to  the 
wder  entry  firm,  but  until  it  is  canceled  the 
displayed  order  is  eligible  for  execution. 

'  Article  XX.  Rule  7  of  the  CHX  rules  requires 
every  limit  order  that  is  priced  at  or  better  than  the 
specialist's  quote  to  be  included  in  the  specialist's 
quota,  subject  to  certain  exceptions. 
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during  this  period,  the  specialist  must 
allow  the  order  to  interact  with  other 
orders  received  by  the  specialist  at  the 
post,  using  the  same  priority  and 
precedence  rules  that  apply  to  other 
nders  received  at  the  (XMt. 

Finally,  during  the  ooe  minute 
window,  the  specialist  must  notify  the 
order  sending  firm's  MAX  floor  broker 
representative  if  the  specialist 
determines  to  cancel  the  order.  The 
reduction  of  the  three  minute  window 
to  one  minute  is  appropriate  because  it 
mil  reduce  the  time  period  in  which  the 
order  sending  firm  will  be  uncertain  as 
to  the  ultimate  status  of  the  order.  The 
imposition  of  specific  duties  on  the 
specialist  during  the  one  minute' 
window  is  appropriate  in  order  to  both 
make  sure  that  the  order  is  not 
disadvantaged  during  the  one  minute 
period  and  to  give  the  specialist  an 
opportimity  to  verify  with  the  MAX 
floor  broker  representative  that  the  order 
is  accurate  and  correct. 

2.  Statutory  Basis 

The  proposed  nile  change  is 
conaistant  with  Section  6(b)(S)  of  the 
Act  *  in  that  it  is  designed  to  promote 
fust  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  inveeton  and  the 
public  interest 

B.  Self-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

The  ExchMige  does  not  believe  that 
the  propoaed  rule  change  will  impose 
any  inappropriate  burden  on 
oompedtion. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


m. 


of  the 


Within  35  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Eagiilv  or  within  such  longer  period  (i) 
as  the  Commission  may  dedgnate  up  to 
90  days  of  such  date  if  it  finds  such 
looger  period  to  be  appropriate  and 
ublishes  its  reesons  ror  so  Bnding  or 
ii)  as  to  which  the  sel^ragulatory 
onanixation  consents,  the  Commiaaion 
wilh 

A.  by  order  approve  the  propoeed  rule 
change,  or 


S 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolicitatioB  of  Comment* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tne  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  reapect  to  the  propoeed  rule 
change  tnat  are  filea  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
thoae  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Raferanoe 
Room.  Copies  of  such  filing  will  also  be 
available  tor  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-32  and  should  be 
submitted  by  March  4. 1998. 

For  the  Cofamissioo.  by  the  Division  of 
Market  Reguhtiao.  pursuant  to  delegated 
authority.* 

MaiSaral  H.  McFarland. 

Deputy  Secretary. 

(FK  Doc  90-3370  Piled  2-10-M;  8:45  «n| 
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February  5, 199S. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Kxdiange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
Dacfpber  31. 1997.  Delta  Clearing  Corp. 
VDCCT)  filed  with  the  Securities  and 
Exchange  Commisdon  ("Commission") 
the  propoeed  rule  change  as  described 
in  hems  I.  n.  and  III  betow.  whidi  items 
have  been  prepared  primarily  by  DCC 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 


interested  persons  on  die  proposed  rule 
change. 

I.  Sdf-Regidatory  Oiyaaisadon's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rnk  Change 

The  propoeed  rule  change  will  revise 
DCC's  rules  to  authorize  DCC  to  clear 
and  to  settle  repurchase  agreement    - 
instrument  transactions  ("RAIT*). 

n.  Self-Ragnlatary  OisaaixatioB'a 

Statement  of  the  Ponoae  oC  and 
Statutory  Bask  for,  Om  Propo— d  Rnk 
Change 

In  its  filing  with  the  Commission. 
DCC  included  statem«iits  concerning 
the  purpoee  of  and  basis  fcv  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  theee  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DCC  has  prepwed 
summaries,  set  forth  in  sections  (A).  (B). 
and  (Q  below,  of  the  most  si^ficant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization 't 
StrOement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Chaitge 

A  RAIT  is  a  transaction  pursuant  to 
which  the  coxmterparties  agree  to  pay 
eedi  other  interest  on  an  agreed  up(m 
amount  ("notienal  amount")'  for  tfie 
agreed  term  of  the  RAIT.  One 
counterparty  ("selUng  member")  wrill 
pay  interest  that  is  bued  on  the  market 
rate  of  interest  for  a  repurchase 
agreement  ("repo")  with  treesury 
securities  as  the  uaderiying  collateral 
and  that  is  adjusted  on  a  daily  basis 
tiuoughout  the  term  of  the  transaction 
("floating  rate").  The  other  counterparty 
("purdiasing  member")  will  pay  interest 
baaed  on  a  rate  of  interest  that  remains 
constant  throughout  the  term  of  the 
transaction  ("fixed  rata").  This  proposed 
r\Ue  change  will  permit  DOC  to  clear 
and  to  se«de  RATTs. 

1.  Structure  of  the  Transaction 

The  parties  will  negotiate  between 
themselves:  (1)  The  notional  amount.  (2) 
the  type  of  lepo  to  be  refiireBoed  for  this 
floating  rate.  (3)  the  fixed  rate.  (4)  the 
date  the  RAIT  will  start 
("conunencement  date"),  (5)  the  date 
the  RAIT  will  end  ("expiration  date"), 
and  (6)  any  premium  that  may  be  paid 
to  one  counterparty  as  considferation  for 
entering  into  the  transaction. 


•isu.&C7a«bNs). 


•17  CFR  200.SO-9UK1S). 

•  isu.s.C7at(bNi). 
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On  the  trade  date,*  the  parties  will 
report  the  agreed  upon  transaction  terms 
to  DCC  either  directly  or  through  a 
broker  authorized  by  DCC.' 

The  parties'  payment  obligations  will 
begin  on  the  ccHnmencement  date  and 
will  end  on  the  day  before  the 
expiration  date.  The  commencement 
date  may  be  prior  to  or  after  the  trade 
date.  However,  RAITs  with  a 
commencement  date  which  is  prior  to 
the  trade  date  will  only  be  permitted  to 
allow  one  party  to  enter  into  a  RAIT 
with  a  new  counterparty  to  close  out  its 
existing  RAIT  position."  Any  premiimi 
will  be  paid  on  the  latw  of  the  first 
business  day  following  the 
commencement  date  or  the  first 
business  day  following  the  trade  date.' 

The  expiration  date  (also  referred  to 
as  the  settlement  siun  payment  date) 
may  not  be  earlier  than  the  later  of  the 
second  business  day  following  the  trade 
date  or  the  second  business  day 
following  the  commencement  date.*  In 
addition,  the  expiration  date  may  not  be 
later  than  the  earlier  of  the  first 
anniversary  of  the  trade  date  or  the  first 
anniversary  of  the  commencement  date. 

Prior  to  8:00  ajn.  on  the  expiration 
date.  DCC  will  notify  each  member  of 
any  amoimt  required  to  be  paid  by  or  to 
such  member  with  respect  to  RATTs 
expiring  on  such  date  ("setUement 
simi")."  This  information  will  be 
included  on  the  daily  RATT  activity 
reports  sent  to  members.  Members  will 
be  required  to  make  any  pa)iment 
indicated  on  the  daily  reports  prior  to 
the  settlement  time  on  the  expiration 
date." 

The  failure  of  a  member  to  pay  any 
premium  or  any  settiement  sum  will 
constitute  a  violation  of  the  procedures. 
The  defaulting  member  will  be 
suspended  in  accordance  with  Article  4 
of  DCC's  procedures  (subject  to  deferral 
for  up  to  two  hours)  and  may  be 
sanctioned  in  accordance  with  Article  5. 


*  Trade  date  will  be  defined  as  the  date  on  which 
members  or  their  broker  report  a  RATT  to  DCC 

'Section  3  of  this  notice  contains  a  description 
of  the  trade  reporting  requirements. 

*  Such  transaction  is  referred  to  as  a  closing 
transaction  and  is  discussed  below  in  Section  4  of 
this  notice. 

'  Premium  payments  must  be  made  to  OCC  by  the 
later  of  1 1 :00  a.m.  or  the  opening  of  FedWire  and 
will  be  paid  by  DCC  six  hours  later.  Members' 
obligations  to  pay  premiums  will  be  netted  with 
their  right  to  receive  premiums. 

*This  time  period  will  give  DCC  an  opportunity 
to  collect  margin  on  all  RATTs  on  the  day  after  the 
RATT  is  accepted  by  DCC  for  clearance. 

■  Section  2  of  this  notice  sets  forth  the  formula 
that  will  be  used  to  determine  the  settiement  sum. 

<°  Settlement  time  is  defined  as'the  later  of  11:00 
a.m.  or  the  opening  of  FedWire. 


2.  Calculation  of  Payment 

"The  members  must  select  as  the 
floating  rate  one  of  the  five  special 
collateral  rates  or  the  general  collateral 
rate.  The  special  collateral  rates  will 
equal  the  rate  of  interest  for  repos  in 
which  the  treasury  securities  underlying 
such  agreements  are  the  most  lecenUy 
issued  treasury  security  with  an  original 
maturity  of  two  years,  three  years,  five 
years,  ten  years,  or  thirty  years.  Ilie 
general  collateral  rate  will  be  the  rate  of 
interest  for  repos  in  which  the  treasury 
securities  imderlying  such  agreements 
are  any  securities  other  than  the  most 
recently  issued  treasury  securities  with 
an  original  maturity  of  two.  three,  five, 
ten,  or  thirty  years.** 

Each  special  collateral  rate  and  the 
general  collateral  rate  will  be 
determined  by  DCC  at  the  close  of 
business  on  each  business  day  upon  a 
reputable  pricing  source  selected  by 
DCC"  DCC  will  then  multiply  Uie 
applicable  floating  rate  by  the  notional 
amount  and  divide  by  360  to  determine 
the  floating  rate  amount.  Any  daily 
floating  rate  amount  determined  for  a 
business  day  will  apply  to  any  following 
nonbusiness  day.*^ 

"The  fixed  rate  will  be  a  fixed 
percentage  carried  out  to  three  decimal 
points.  As  a  result,  the  fixed  rate 
amount  will  remain  constant  each  day 
during  the  term  of  a  transaction.  The 
daily  fixed  rate  amount  will  be  obtained 
by  multiplying  the  fixed  rate  by  the 
notibnal  amoimt  and  dividing  that 
amount  by  360. 

At  the  end  of  a  RATT,  DCC  will 
calculate  the  siun  of  the  daily  floating 
rate  amounts  and  the  sum  of  the  daily 
fixed  rate  amounts  in  each  case 


"Participants  in  the  treasury  repo  market  finance 
other  treasury  securities  at  a  rate  (i.e.,  the  general 
collateral  rate)  which  does  not  otherwise 
distinguish  the  maturity  date  of  the  collateral 
underlying  such  treasury  repos.  For  example, 
market  participants  finance  a  treasury  security  with 
a  remaining  term  to  maturity  of  8.5  years  and  a 
treasury  security  %vith  a  remaining  term  to  maturity 
of  1.5  years  at  the  same  overnight  repo  rate  unless 
either  of  these  treasury  securities  is  the  most 
recently  issued  treasury  security  of  the  applicable 
maturity  in  which  event  participants  would  finance 
that  treasury  security  at  the  applicable  special 
collateral  rate  for  newly-issued  treestiry  securities 
of  that  maturity. 

"Prior  to  the  commencement  of  clearing  RATTs. 
DCC  will  notify  its  members  of  the  pricing  source 
to  be  used.  (DCC  initially  intends  to  contract  with 
GovPX.-Inc.  ["GovPX"!  as  its  pricing  source  for 
determining  the  special  and  general  collateral 
rates.)  DCC  will  also  notify  members  of  any  change 
in  the  pricing  source.  Any  change  in  DCC's  pricing 
source  will  not  be  applicable  to  RATTs  entered  into 
based  upon  a  previous  pricing  source  unless 
otherwise  agreed  to  by  the  members  to  any  such 
transaction. 

' » For  example,  the  daily  floating  rate  amount 
calculated  for  each  Friday  during  the  term  of  the 
transaction  also  will  apply  for  the  immediately 
following  weekend  days. 


calculated  from  and  including  the 
commencement  date  through  and 
excluding  the  expiration  date.  The 
diflerence  between  these  amounts  is  the 
settlement  siun.  If  the  sum  of  the  daily 
floating  rate  amount  is  in  excess  of  the 
sum  of  the  daily  fixed  rate  amount,  the 
selling  member  will  be  required  to  pay 
the  settlement  sum  to  DCC  for  payment 
to  the  purchasing  member.  If  the  sum  of 
the  daily  fixed  rate  amoimts  is  in  excess 
of  the  sum  of  the  daily  floating  rate 
amounts,  the  purchasing  member  will 
be  required  to  pay  the  settlement  sum  to 
DCC  for  payment  to  the  selling  member. 

3.  Trade  Reporting  and  Acceptance 

The  trade  reporting  procedure  for 
RATTs  will  be  similar  to  the  trade 
reporting  procedures  for  option 
transactions  cl^red  by  EKX.**  The 
transactions  may  be  reported  to  DCC  by 
the  member  counterparties  or  by  the 
broker  for  the  transaction.  Members  will 
be  required  to  report  RATTs  to  DCC  on 
the  date  upon  which  the  members  agree 
to  the  trades.  RATTs  made  between  9:00 
a.m.  and  12:00  p.m.  on  any  business  day 
wiU  have  to  be  reported  to  DCC  by 
telephone  prior  to  12:30  p.m.  of  that 
business  day.*'  RATTS  agreed  to 
between  12:00  noon  and  5:00  p.m.  on 
any  business  day  will  have  to  be 
reported  to  DCC  by  telephone  prior  to 
5:30  p.m.  of  that  business  day.  Members 
or  their  broker  will  have  to  submit 
written  trade  reports  for  all  trades  by 
5:30  p.m.  of  that  business  day. 

Both  the  verbal  and  written  trade 
report  for  each  transaction  vdll  need  to 
report  (a)  The  identities  of  the 
purchasing  member  and  the  selling 
member,  (b)  the  trade  date,  (c)  the 
commencement  date,  (d)  whether  any 
party  is  required  to  pay  a  premium  and 
if  so  the  party  required  to  pay  such 
premium  and  the  amount,  (e)  the 
notional  amount,  (f)  the  fixed  rate,  (g) 
the  floating  rate,  (h)  the  expiration  date, 
(i)  whether  a  selling  or  purchasing 
transaction,  (j)  whether  an  opening  or 
closing  transaction,**  and  (k)  such  other 
information  as  may  be  prescribed.*' 

DCC  will  orally  confirm  that 
submitted  trade  reports  contain  the 
required  information  and  that  the 
parties  agreed  as  to  the  terms  of  the 


■*  Trade  reporting  for  options  transactions  is 
described  in  Article  23  of  DCC's  procedures. 

"All  references  to  time  are  Eastern  Time  ("ET"). 

"An  opening  transaction  creates  or  increases  a 
member's  short  or  long  position.  A  closing 
transaction  decreases  a  member's  short  or  long 
position. 

<'  Records  maintained  by  members  with  respect 
to  RATTs  will  need  to  show  the  trade  date,  any 
premium,  the  party  required  to  pay  the  premium, 
the  notional  amount,  the  fixed  rate,  the  floating  rate, 
the  expiration  date,  and  whether  an  opening  or 
closing  transaction. 
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transaction.  As  with  option  and  repo 
transactions.  DCC  may  re}ect  a  RAIT  for 
various  reasons,  including  if  the  RAIT 
causes  a  member  to  exceed  its  exposure 
limit  established  by  EXX.'*  If  DCC 
rejects  a  RAIT  for  any  reason,  it  will 
promptly  notify  the  members  by 
telephone.  If  DCC  rejects  a  RAIT 
because  the  members'  trade  reports  do 
not  match,  the  members  are  required  to 
cooperate  with  DCC  to  reconcile  any 
differences.  When  DCC  accepts  a  RAIT 
for  clearance.  DCC  will  enter  into 
matching  transactions  with  each 
member  so  that  DCC  will  act  as  the 
counterparty  to  the  purchasing  and 
selling  members  with  respect  to  their 
rights  and  obligations  under  the  RAIT. 

4.  Netting 

A  long  position  with  respect  to  RAITs 
will  be  defined  as  the  aggregate  rights 
and  obligations  of  a  member  as  the 
purchaser  of  one  or  more  RAITs.  A  short 
position  with  respect  to  RAITs  will  be 
defined  as  the  aggregate  rights  and 
obligations  of  a  member  as  the  seller  of 
one  or  more  RAITs.  A  member's  long 
position  or  short  position  will  be 
determined  by  reference  to  the 
applicable  notional  amount.'* 

"Transactions  entered  into  by  a 
member  with  the  same  commencement 
date,  floating  rate,  fixed  rate,  and 
expiration  date  will  be  defined  in  the 
procedures  as  being  part  of  the  same 
"series  of  instruments."  To  the  extent 
that  a  member  is  the  seller  of  one  RAIT 
and  the  purchaser  of  another  RAIT  in 
the  same  series  of  instruments,  such 
member's  long  and  short  positions  in 
such  RAITs  will  be  netted. '<> 

If  a  member  wants  to  close  out  an 
existing  position,  it  must  enter  into  a 
RATT  that  has  the  same  commencement 
date  as  that  existing  position  [i.e..  a  date 
that  is  prior  to  the  trade  date).  If  the 
RATT  is  the  same  series  of  instruments 
as  the  earlier  RAIT  and  the  member's 
position  is  on  the  opposite  side  {e.g.,  the 
member  was  the  selling  member  and  is 
now  the  purchasing  member),  the  new 
RATT  will  be  netted  against  the  old 
RATT.  If  the  notional  amount  of  the  two 


'■  Not*  2 1  conuiiu  a  dafinition  of  expoturt  limit. 

**For  •xamplc.  if  a  mambar  it  tba  purchaMr  of 
a  RATT  with  a  notional  amount  of  53.000.000.  th« 
matnber  will  hav«  a  long  position  in  that  RATT  for 
a  notional  amount  of  S3.000.000.  Similarly,  if  a 
mambw  it  tha  sallar  of  a  RATT  with  a  notional 
amount  of  S2.000.000.  tha  mamber  tinll  have  a  short 
position  in  that  RAIT  for  a  notional  amount  of 
$2,000,000. 

**For  cxampla.  if  tha  two  transactions  describad 
In  Dota  19  Involrad  tha  sama  commancamani  data, 
floating  rata,  fixad  rata,  and  expiration  data  and 
ware  eotered  into  by  tha  same  member,  the 
mambara's  long  and  short  positions  in  those  RATTs 
would  hu  netted  and  the  member  would  have  a  net 
long  position  of  SI  .000,000  in  that  aaria*  of 
inatrumaats. 


RAITs  is  the  same,  the  member  will  no 
longer  have  a  position  with  DCC  in  this 
series  of  instruments.  Such  a  transaction 
will  be  referred  to  as  a  closing 
transaction.  e 

5.  Margin 

At  present,  DCC  has  established 
exposure  limits  for  each  member.'* 
These  exposure  limits  apply  to  exposure 
for  option  transactions  and  term  repos 
on  an  aggregate  basis.  DCC  also 
calculates  a  member's  margin 
requirements  for  options  transactions 
and  term  repos  on  an  aggregate  basis,'' 
and  members  are  required  to  maintain 
such  margin  %vith  DCC's  clearing  bank 
in  the  form  required  by  DCC.'^ 

Under  the  proposed  rule,  a  member's 
exposure  for  options  transactions,  term 
re|}os,  and  RAITs  will  be  determined  by 
aggregating  a  member's  exposure  with 
respect  to  each  transaction  type.  The 
member's  margin  requirement  will  be 
reduced  by  a  net  positive  position  with 
respect  to  a  transaction  type  and  will  be 
increased  by  a  net  negative  position 
with  respect  to  a  transaction  type. 

Under  the  proposed  rule  change, 
margin  provisions  now  applicable  to 
options  and  repo  positions  will  become 
applicable  to  RAIT  positions.  For 
example.  DCC  will  have  the  right  to 
collect  intraday  margin  if  DCC 
determines  such  action  is  appropriate  to 
reflect  the  change  of  the  value  of  a 
member's  positions  in  RAITs  durine  the 
day.  In  addition,  members  will  be  able 
to  borrow  from  DCC  up  to  35%  of  their 
net  positive  exposure,  if  any, 
aggregating  all  their  transactions  in 
DCC's  clearing  system.'* 

Margin  will  be  collected  on  a  daily 
basis  prior  to  the  settlement  time  on 
each  business  day.  Margin  for  RAITs 
will  be  collected  for  the  first  time  on  the 
first  business  day  following  the  trade 
date.  This  is  true  even  in  the  case  of 
transactions  with  a  future 
commencement  date  ("forward-start") 
where  margin  will  be  collected  prior  to 
the  commencement  date  based  on  maric- 
to-market  and  performance  margin 
exposure.  During  this  period  prior  to  the 
commencement  date,  margin  will  also 


'*  Exposure  limit  currently  is  de&nad  as  the  limit 
prescribed  for  each  member  on  the  aggregate 
incremantal  margin  due  to  OCC  for  that  day  that  the 
member  may  incur  or  carry  in  respect  of  its  short 
position  in  options,  the  settlement  of  exercised 
options,  and  its  positions  in  repos. 

"Ovemighl  repos  are  subject  to  separate  margin 
requirements.  Section  2203  of  tXX's  procedures. 

"  Provisiotu  relating  to  margin  are  sat  forth  in 
Article  22  of  DCC's  procedures. 

"To  the  extent  that  members  with  negative 
exposures  to  DCC  have  not  made  required  margin 
payments  to  DCC.  OCC  will  not  permit  mambara 
with  positive  exposure  to  borrow  against  thair 
positive  exposures. 


be  collected  to  cover  any  premiimi 
payments  which  may  be  required  to  be 
made  on  the  premium  settlement  date. 

A  member  s  margin  requirement  with 
'  respect  to  RATTs  will  be  tne  sum  of 
accrual  margin,  mark-to-market  margin, 
and  performance  margin."  All  payment 
obligations  of  accrual  margin,  mark-to- 
market  margin,  and  performance  margin 
will  be  discoimted  at  the  then  prevailing 
general  collateral  rate  to  calculate  the 
member's  margin  requirement  2^ 

a.  Accrual  Margin.  Accnial  margin 
wiirtake  into  account  the  positive  or 
negative  interest  amounts  accrued  with 
respect  to  a  RATT  based  upon  the  daily 
fixed  and  floating  rate  amounts  through  . 
the  date  on  which  marg^  is  calculated 
discounted  at  the  current  general 
collateral  rate.  In  the  case  of  a  forward- 
start  RATT,  accrual  margin  will  not  be 
applied  during  the  period  between  the 
trade  date  and  the  commencement  date. 

b.  Maric-to-Morket.  Maik-to-mariut 
margin  involves  a  maik-to-maiket 
valuation  of  a  member's  RATT  positions 
based  upon  a  comparison  of  the  daily 
fixed  rate  amount  for  the  transaction 
and  the  current  interest  rates  od 
comparable  repos."  The  calculation 


"  Accrual  margin,  mark-to-market  margin,  and 
parformance  margin  are  explained  later  in  this 
Dotica. 

*•  DCC  baliaras  that  discounting  is  appropriate  in 
order  to  reflect  the  current  value  of  the  payment 
obligation.  OCC  believes  the  general  coUatafml  rata 
acctirately  reflects  the  time  value  of  money  under 
circumstances  in  which  tha  payment  obligatioiu  are 
linked  to  and  sacutad  by  traasuiy  saniritias  and 
that  discounting  bv  anotber  interest  rata  such  as  tha 
overnight  rate  on  mdaral  funds  or  the  London 
interbank  ofiered  rata  ("LIBOR")  would  resuh  in 
too  steep  a  discount  to  the  future  payment 
obligation  thus  leaving  OCC  unnecessarily  expoaad 
to  a  member. 

"  DCC  intends  to  solicit  members  with  respect  to 
selecting  comparable  repos  for  eech  of  tha  six 
indexes.  During  the  course  of  each  business  day,  the 
marketplace  establishes  the  applicable  interest  rates 
for  repos  for  each  of  tha  six  iiidices  based  upon  the 
numbir  of  days  from  the  current  business  day  to  the 
prospective  expiration  date  for  each  such  repo 
agreement.  The  number  of  days  between  the  current 
business  day  and  prospective  expiration  date  are 
quoted  in  standard  units  of  time  starting  with 
weekly  increments  for  the  most  immediate 
prospective  expiration  dates  and  eventually  quoted 
in  months  for  the  most  distant  expiration  date 
structures.  For  example,  market  participants  will 
quote  fixed  rates  for  repos  for  each  of  the  following 
time  units:  one  week,  two  weeks,  three  weeks,  one 
month,  two  months,  and  three  months  through  to 
one  year,  inclusive.  Such  term  structure  of  interest 
rates  are  established  and  routinely  quoted  for  each 
of  the  five  special  collateral  rates  anid  the  general 
collateral  rate.  Such  term  structures  are  supplied  by 
the  market  on  a  continuous  basis.  In  identifying 
such  term  structures,  DCC  will  be  able  to  establish 
benchmark  pricing.  In  the  event  a  RAITs  remaining 
term  to  maturity  falls  between  two  quoted  time 
units.  DCC  will  interpolate  between  the  two  time 
units  on  a  linear  basis  to  derive  the  appropriate  rate 
(or  the  comparable  term  structure  for  such  RAIT. 
For  example,  the  interpolated  rate  for  a  RAIT  urith 
forty  days  remaining  to  its  expiration  data  would 
be  3.44%  assuming  the  one  month  rate  was  3.40% 
and  the  two  month  rate  was  3.52%  ((3.S2%-3.40%) 
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with  respect  to  such  mark-to-market 
value  will  be:  (notional  size)  times 
(number  of  days  to  end  of  RATT/360) 
times  (difference  between  the  fixed  rate 
and  current  repo  rate).  "The  calculation, 
after  discounting  the  resulting  value  at 
the  prevailing  general  collateral  rate 
through  the  applicable  expiration  date, 
produces  the  maik-to-maiket  value  fw 
both  membera  to  a  RATT.  Hie  payor  of 
the  fixed  rate  will  incur  an  obugation  to 
deposit  maric-to-maricet  margin  in  the 
event  that  the  comparable  interest  rates 
are  less  than  the  RATT's  fixed  rate. 
Conversely,  the  floating  rate  payor  will 
inciu-  an  obligation  to  deposit  mark-to- 
maiket  margin  in  the  event  that  the 
comparable  repo  rates  are  greater  than 
the  RATT's  fixed  rate.  In  the  case  of  a 
forward-start  RATT,  maik-to-market 
margin  also  will  take  into  account  the 

Eremium  required  to  be  paid  or  received 
y  the  member  on  the  premium 
settlement  date  for  the  RATT.'" 

c  PerformaiKe  Margin.  Performance 
margin  will  adjust  a  member's  margin 
requirement  based  on  a  hypothetical 
three  standard  deviation  movement 
adverse  to  the  m«nber  in  the  fixed  rates 
on  comparable  lepos.'*  For  each  period 
to  maturity  and  rafarence  rate.  DCC  will 
determine  the  volatility  of  the  rates  on 
the  comparable  repos  based  upon  the 
changes  in  such  rates  during  me 
immediately  preceding  100-day  period. 
The  calculation  for  performance  margin 
wilt  be  (notional  size)  times  (#  of  days 
to  end  of  RATT/360)  times  («  of  basis 
points  representing  three  standard 
deviations). 

d.  Application  of  Margin  in  Event  of 
Default.  If  a  DCC  member  becomes 
insolvent  or  otherwise  defaults  on  a 
payment  oblation,  DCC  will  attempt  to 
transfer  that  member's  positions  to  other 
DCC  membera.  If  DCC  cannot  locate  a 
third  party  willing  to  accept  the 
transaction,  DCC  will  be  required  to 
liquidate  the  transaction  based  upon  the 
RATTs'  values  as  calculated  for  accrual 
and  mari(-to-market  margins.  To  the 
extent  that  DCC  would  be  required  to 
pay  a  third  party  to  assimie  a  RATT  or 
would  be  required  to  pay  the 
nondefeultinig  counterparty  upon  the 


(10/30)  -t-  3.40%).  Such  benchmark  pricing  would 
be  equivalent  to  "end  of  day"  pricing  for 
outstanding  RAITs  with  respect  to  calculating 
DOCs  axposures  to  memben  and  will  be  utilixed 
in  the  margining  process. 

^On  the  first  business  day  following  the  trade 
date  of  a  forward-start  RATT,  the  member  required 
to  pay  premium  on  the  premium  settlement  date 
will  be  laquired  to  deposit  margin  in  an  amount 
equal  to  such  premium  obligation.  Conversely,  the 
member  entitled  to  receive  premium  will  have  a  net 
positive  value  with  respect  to  the  premium 
payment  until  the  premiimi  payment  is  made  on  the 
premium  settlement  date. 

'*Note  27  contains  a  description  of  comparable 
repos. 


liquidation  of  a  RATT,  DCC  will  pay  the 
third  party  or  the  nondefaulting 
counterparty,  as  appUcable,  the 
equivalent  of  the  accrual  and  mark-to- 
market  margin  for  the  RATT. 

6.  Maximum  Potential  System  Exposure 
("MPSE") 

DCC  is  required  to  ensure  that  MPSE 
does  not  at  any  time  exceed  one-third  of 
the  coverage  provided  by  DCCs  credit 
enhancement  facility.^  To  the  extent 
necessary  to  ensure  that  MPSE  does  not 
exceed  the  prescribed  limit,  a  member 
may  be  restricted  froip  entering  into 
opening  transactions,  may  be  required 
to  reduce  or  eliminate  existing  positions 
through  closing  transactions,  and  may 
be  retiuired  to  pay  additional  margin. 

With  respect  to  RATTs,  DCC  will 
calculate  MPSE  by  adjusting  all  member 
positions  by  a  hypothetical  adverse  six 
standard  deviation  movement  in  the 
repo  rates  for  comparable  repos.  ^^  The 
standard  deviation  for  MPSE  will  be 
determined  by  reference  to  the  most 
volatile  190-day  period  fix>m  the  earliest 
date  from  which  repo  rate  information 
is  available  to  DCC  to  the  present.^' 

7.  O|ierational  Implications 

DOC  believes  its  current  operating 
environment  is  sufficiently  robust  and 
appropriately  configured  to 
accommodate  RATTs.  DCCs  current 
arrangements  with  its  clearing  bank 
with  respect  to  the  payment  and  the 
receipt  of  margin  and  premium 
payments  and  the  prospective 
arrangements  with  respect  to  the 
payment  of  funds  with  respect  to 
expired  RATTs  are  within  DCC's  existing 
capabilities.  DCC's  systems  will  be 
adapted  to  incorporate  RATT  related 
exposure  management  requirements 
into  DCC's  established  mechanism 
regarding  exposure  management.  Such 
other  necessary  system  enhancements 
will  be  introduced  as  DCC  consults  with 
the  user  community  during  the  RAIT 
development  and  implementation 
process. 

DCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 


x^MPSE  represents  the  liability  to  DCC  of  its 
members'  positions  reduced  by  margin  on  hand  or 
to  be  collected  by  the  next  day. 

"  Note  27  contaiiu  a  definition  of  comparable 
repos. 

>'  Pricing  data  for  at  least  a  five-year  period  for 
each  repo  rate  is  available  from  the  dealer 
community,  and  DCC  intends  to  obtain  such  data. 
DCC  intends  to  file  with  the  Commission  a 
supplemental  information  report  which  will  show 
the  applicable  reference  periods  and  other  relevant 
data  for  determining  volatility  for  MPSE  purposes. 
DCC  acknowledges  that  the  Commission's  receipt  of ' 
the  supplemental  information  report  in  a  form 
which  is  acceptable  to  the  Commission  will  be  a 
condition  to  tlie  Commission's  approval  of  this 
filii«. 


requirements  of  Sedion  17A  of  the 
Act  3'  and  the  rules  and  regulations 
thereunder  which  require  that  a  clearing 
agency  be  organized  and  its  rules  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  to  safeguard 
funds  and  securities  in  DCC's 
possession  and  control,  and  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  national  system  for  the 
prQmpt  and  acciuBte  clearance  and 
settlement  of  securities  transactions. 
DCC  believes  that  the  amendment 
contemplated  by  the  proposed  rule 
change  will  permit  wider  utilization  of 
the  clearing  system  by  members  and 
will  provide  a  clearing  service  which 
addresses  market  needs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DCC  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherancs 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  (ionization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members,  or  Others 

'No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

m.  Pete  of  Effect!  veneaa  of  the 
Propoeed  Rale  Chinge  and  Timing  for 
Commiaaitm  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  periods: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding, 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Ckimmission 
wiU: 

(a)  by  order  approve  the  proposed  rule 
change,  or 

(b)  institute  pnx:eedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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Ck>imnission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DCC.  All  submissions  should 
refer  to  File  No.  SR-DCC-97-10  and 
should  be  submitted  by  March  4, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delefitsd 
authority.** 

Margaret  H.  McFarUad. 
Daputy  Secretary.  < 
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February  4. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  23, 1997,  NASD  Regulation, 
Inc  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  D, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  r\ile 
change  firom  interested  persons. 

L  Self-Regolatory  OrganisaAioa's 
SUtenMBt  of  the  Tcnna  of  Substance  of 
the  Propoeed  Kale  Change 

NASD  Regulation  is  proposing  to 
amend  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  Interpretative  Material 
IM-211D-1  and  Rule  2720.  to  revise 
certain  aspects  of  the  Free-Riding  and 
Withholding  Interpretation.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics: 
proposed  deletions  are  in  brackets. 


*«  17  CFR  200.30-3(aXt». 

•  tsu.s.C7as(bNi). 


IM-2110-1.  "Free-Riding  and 
Withholding" 

(a)  Introduction 

(1)  No  change. 

(2)  As  in  the  case  of  any  other 
interpretation  issued  by  the  (Board  of 
Governors  of  the)  Association,  the 
implementation  thereof  is  a  function  of 
the  NASD  Regulation  staff  [District 
Business  Conduct  ConunitteeJ  and  the 
[Board  of  Governors]  NASD  Regulation 
Board  of  Directors.  Thus,  the 
interpretation  will  be  applied  to  a  given 
factual  situation  by  NASb  Regulation 
staff,  subject  to  oversight  by  we  Board, 
with  staff  soliciting  input  from 
individuals  active  in  the  investment 
hanking  and  securities  business  (who 
ara  serving  on  these  committees  or  on 
the  Board.  They]  In  making  such 
interpretations,  staff  and  the  Board  will 
construe  this  interpretation  to  eChctuate 
its  overall  ptupose  to  assure  a  ptri>lic 
distribution  of  securities  for  wnich  there 
is  a  public  demand. 

•        •        •        •        • 

(5)  The  NASD  Regulation  staff,  upon 
mitten  request,  may,  taking  into 
consideration  all  relevant  foctots. 
provide  an  exemption  either 
unconditionally  or  on  specified  terms 
from  any  or  all  of  the  provisions  of  this 
interpretation  upon  a  determination 
that  such  exemption  is  consistent  with 
the  purposes  of  the  interpretation,  the 
~protection  of  investors,  and  the  public 
interest.  A  member  may  appeal  a 
decision  issued  by  NASD  Regulation 
staff  to  the  National  Adjudicatory 
Council  pursuant  to  the  Code  of 
Procedure. 


(b)  Violations  of  Rule  2110 

(9)  Sell  any  of  the  securities  to  any 
person,  or  to  a  member  of  the  immediate 
family  of  such  person,  who  owns  or  has 
contributed  capital  to  a  broker/dealer, 
other  than  solely  a  limited  business 
broker/dealer  as  defined  in  paragraph 

(c)  of  the  interpretation,  or  the  account 
in  which  any  such  person  has  a 
beneficial  interest,  provided,  however, 
that: 

(A)  The  prohibition  shall  not  apply  to 
any  person  who  directly  or  indirectly 
owns  any  class  of  equity  securities  of.  or 
who  has  made  a  contribution  of  capital 
to,  a  member,  and  whose  ownership  or 
capital  interest  is  passive  and  is  less 
than  1 0%  of  the  equity  or  capital  of  a 
member,  as  long  as: 

(i)  such  person  purchases  hot  issues 
from  a  person  other  than  the  member  in 
which  it  has  such  passive  ownership 
and  such  person  is  not  in  a  position  by 
virtue  of  its  passive  ownership  interest 
to  direct  the  allocation  of  hot  issues,  or 


(HI  such  member's  shares  are  publicly 
traded  on  an  exchange  or  Nasdaq. 

(B)  This  prohibition  shall  not  apply  to 
sales  to  the  account  of  any  person 
restricted  under  this  subparagraph 
established  for  the  benefit  of  bona  fide 
public  customers,  including  an 
insurance  company  general  or  separate 
account. 

(C)  For  purposes  of  this  paragraph, 
any  person  with  an  equity  ownership  or 
capital  interest  in  an  entity  that 
maintains  an  investment  in  a  member 
shall  be  deemed  to  have  a  percentage 
interest  of  the  entity  in  the  member 
multiplied  by  the  percentage  interest  of 
such  person  in  such  entity. 

•        •       •       •       •  { 

(d)  Issuer-Directed  Securities 

1(1)  This  interpretation  shall  apply  to 
securities  which  are  part  of  a  pubuc 
offering  nothMrithstanding  that  some  or 
all  of  those  securities  are  specifically 
directed  by  the  issuer  to  accounts  which 
■re  included  within  the  scope  of 
paragraph  (b)(3)  throug|i  (8)  above. 
Therefore,  if  a  person  within  the  scope 
of  those  subparagraphs  to  whom 
securities  were  (Urected  did  not  have 
the  required  investment  history,  the 
member  would  not  be  permitted  to  sell 
him  such  securities.  Auo.  the 
"disproportionate"  and  "insubstantial" 
test  would  apply  as  in  all  other 
situations.  Tlius.  the  directing  of  a 
substantial  number  of  securities  to  any 
one  person  would  be  prohibited  as 
would  the  directing  of  securities  to  such 
accounts  in  amounts  which  would  be 
disproportionate  as  compared  to  sales  to 
members  of  the  public.  If  such  issuer- 
directed  seciirities  are  sold  to  the 
issuer's  onployees  or  directors  or 
potential  employees  or  directors 
resulting  from  an  intended  merger, 
acq\iisition,  or  other  business 
combination,  such  securities  may  be 
sold  without  limitation  as  to  amoimt 
and  regardless  of  whether  such 
employees  have  an  investment  history 
as  required  by  the  interpretation; 
provided,  however,  that  in  the  case  of 
an  ofiisring  of  securities  for  which  a 
bona  fide  independent  market  does  not 
exist,  such  securities  shall  not  be  sold, 
transferred,  assigned,  pledged,  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering.  This  interpretation  shall 
also  apply  to  securities  which  are  pari 
of  a  public  offiering  nothwithstanding 
that  some  of  those  securities  are 
specifically  directed  by  the  issuer  on  a 
non-underwritten  basis.  In  such  cases, 
the  managing  underwriter  of  the  offering 
shall  be  responsible  for  issuing 
compliance  with  this  interpretation  in 
respect  to  those  securities.] 


[(2)  Notwithstanding  the  above,  sales 
of  issuer-directed  securities  may  be  - 
made  to  non-employee/director 
restricted  persons  %vithout  the  required 
investment  history  after  receiving 
permissiCHi  from  die  Board  of 
Governors.  Pennission  will  be  given 
only  if  there  is  a  demonstration  of  valid 
business  reasons  for  such  sales  (such  as 
sales  to  distributors  and  suppliers,  who 
are  in  each  case  incidentally  restricted 
persons),  and  the  membo'  seeking 
permission  is  prepared  to  demonstrate 
that  the  aggregate  amount  of  securities 
so  sold  is  insubstantial  and  not 
dispro{K>rtionate  as  compared  to  sales  to 
members  of  the  public,  and  that  the 
amount  sold  to  any  one  of  such  persons 
is  insubstantial  in  amount:  provided, 
however,  that  such  securities  shall  not 
be  sold,  transfarred.  assigned,  pledged, 
or  hypothecated  for  a  period  of  three 
months  following  the  effsctive  date  of 
the  offiering.] 

Employees  or  directors  of  an  issuer,  a 
parent  ofap  issuer,  a  subsidiary  of  an 
issuer,  or  any  other  entity  vdtich 
controls  or  is  controlled  by  an  issuer,  or 
potential  employees  or  directors 
resulting  from  an  intended  merger, 
acquisition,  or  other  business 
combination  of  an  issuer  otherwise 
subject  to  this  interpretation  in 
paragraphs  (bX2)  through  (9)  may 
purchase  securities  that  are  part  of  a 
public  offering  that  are  specifically 
directed  by  the  issuer  to  such  pensons; 
provided,  however,  that  in  the  case  of  an 
offering  of  securities  for  which  a  bona 
fide  independent  market  does  not  exist, 
such  securities  shall  not  be  sold, 
transferred,  assigned,  pledged,  or 
hypothecated  for  a  period  of  tiiree 
months  following  the  effective  date  of 
the  offering. 
•       •       •       •       *  t 

(f)  Investmoit  Partnerships  and 
Corpmations 

(1)  A  member  may  not  sell  a  hot  issue 
to  the  account  of  any  investment 
partnership  or  corporation,  domestic  or 
foreign  (except  companies  registered 
imder  the  Investment  Company  Act  of 
1940  or  foreign  investment  companies 
as  defined  herein]  including  but  not 
limited  to  hedge  funds,  investment 
clubs,  and  other  like  accounts  unless  the 
member  complies  with  either  of  the 
following  alternatives: 

(2)  No  change 

(3)  An  employee  benefits  plan 
qualified  under  The  Employee 
Retirement  Income  Security  Act  shall  be 
deemed  restricted  under  the 
Interpretation  in  accordance  with  the 
following  provisions: 


(A)  Any  plan  sponsored  by  a  broker/ 
dealer  is  restricted; 

(B)  Any  plan  sponsored  by  an  entity 
that  is  not  involved  in  financial  services 
activities  is  not  restricted  whether  or  not 
any  plan  participants  may  be  restricted; 

(C)  Any  plan  sponsored  by  an  entity 
that  is  engaged  in  financial  services 
activities,  including  but  not  limitad  to, 
banks,  insurance  companies, 
investment  advisors,  or  other  money 
managers,  is  not  restricted,  provided 
that  the  plan  permits  participation  by  a 
broad  class  of  participants  and  is  not 
designed  primarily  for  the  benefit  of 
restricted  persons. 


(1)  Explanation  of  Terms 

The  following  explanation  of  terms  is 
provided  for  the  assistance  of  members. 
Other  words  which  are  defined  in  the 
By-Laws  and  Rules  shall,  unless  the 
context  otherwise  requires,  have  the 
meaning  as  defined  therein. 

((1)  Associated  Person 

A  person  associated  with  a  member  or 
any  other  broker/dealer,  as  defined  in 
Article  I  of  the  Association's  By-Laws, 
shall  not  include  a  person  whose 
association  with  the  member  is  limited 
to  a  passive  ownership  interest  in  the 
monber  of  10%  or  less,  and  who  does 
not  receive  hot  issues  from  the  member 
in  which  he  or  she  has  the  ov«mership 
interest:  and  that  such  member  is  not  in 
a  position  to  direct  hot  issues  to  such 
person.] 

((2]I)  Public  Offering 

The  term  public  offiaring  shall  mean 
any  primary  or  secondary  distribution  of 
securities  made  pursuant  to  a 
registration  statement  or  offiering 
circular  including  exchange  offers, 
rights  offerings,  offierings  made  pursuant 
to  a  merger  or  acquisition,  straight  debt 
offisrings,  and  all  other  securities 
distributions  of  any  kind  whatsoever 
except  any  offering  made  pursuant  to  an 
exemption  under  Section  4(1),  4(2)  or 
4(6)  of  the  Securities  Act  of  1933,  as 
amended.  The  term  public  offiering  shall 
exclude  exempted  securities  as  defined 
in  Section  3(a)(12)  of  the  Act,  and  debt 
securities  (other  dtan  debt  securities 
convertible  into  common  or  preferred 
stock)  or  financing  instrument-backed 
securities  that  are  rated  by  a  nationally 
recognized  statistical  rating 
organization  in  one  of  its  four  highest 
generic  rating  categories.  The  term 
public  offering  shall  exclude  secondary 
distributions  by  an  issuer  whose 
securities  are  actively-traded  securities. 


((3]2)  Immediate  Family 

The  term  immediate  family  shall 
include  parents,  mother-in-law  or 
father-in-law,  husband  or  wife,  Invther 
or  sister,  brother-in-law  or  sister-in-law, 
son-in-law  or  daughter-in-law,  and 
children.  In  addition,  the  term  shall 
include  any  other  person  who  is 
supported,  directly  or  indirectiy,  to  a 
material  extent  by  the  member,  person 
associated  with  the  member  or  other 
person  specified  in  paragraph  (b)(2) 
above. 

((4]3)  Normal  Investment  Practice 

Normal  investment  practice  shall 
mean  the  history  of  investment  of  a 
restricted  person  in  an  accoimt  or 
accoimts  maintained  by  the  restricted 
person.  Usually  the  previous  one-year 
period  of  securities  activity  is  the  basis 
for  determining  the  adequacy  of  a 
restricted  person's  investment  history. 
Where  warranted,  however,  a  longer  or 
shorter  period  may  be  reviewed.  It  is  the 
responsibility  of  the  registered 
representative  effecting  the  allocation, 
as  well  as  the  member,  to  demonstrate 
that  the  restricted  person's  investment 
history  justifies  the  allocation  of  hot 
issues.  Copies  of  customer  accoimt 
statements  or  other  records  maintained 
by  the  registered  representative  or  the 
member  may  be  utilized  to  demonstrate 
prior  investment  activity.  In  analyzing  a 
restricted  person's  investment  history 
the  Association  believes  the  following 
factors  should  be  considered: 

(A)  The  frequency  of  transactions  in 
the  account  or  accounts  during  that 
period  of  time.  Relevant  in  this  respect 
are  the  nature  and  size  of  investments. 

(B)  A  comparison  of  the  dollar 
amount  of  previous  transactions  with 
the  dollar  amount  of  the  hot-issue 
purchase.  If  a  restricted  person 
purchases  $1,000  of  a  hot  issue  and  his 
account  revealed  a  series  of  purchases 
and  sales  in  $100  amoimts,  the  $1,000 
purchase  would  not  appear  to  be 
consistent  with  the  restricted  person's 
normal  investment  practice. 

(C)  The  practice  of  purdiasing  mainly 
hot  issues  would  not  constitute  a 
normal  investment  practice.  The 
Association  does,  however,  consider  as 
contributing  to  the  establishment  of  a 
normal  investment  practice,  the 
purchase  of  new  issues  which  are  not 
hot  issues  as  well  as  secondary  market 
transactions. 

((5]  4)  Disproportionate 

(A)  In  respect  to  the  determination  of 
what  constitutes  a  disproportionate 
allocation,  the  Association  uses  a 
guideline  of  10%  of  the  member's 
participation  in  the  issue,  however 
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acquirad.  It  should  be  noted,  however, 
that  the  10%  factor  is  merely  a  guideline 
and  is  one  of  a  number  of  factors  which 
are  considered  in  reaching 
determinations  of  violations  of  the 
interpretation  on  the  basis  of 
disproportionate  allocations.  These 
otl^r  factors  include,  among  other 
things: 
(i)  The  size  of  the  participation: 
(ii)  The  offering  price  of  the  issue: 
(iii)  The  amount  of  securities  sold  to 
restricted  accounts;  and 

(iv)  The  price  of  the  securities  in  the 
aftermarket. 

(B)  It  should  be  noted  that 
disciplinary  action  has  been  taken 
against  members  for  violations  of  the 
interpretation  where  the  allocations 
made  to  restricted  accounts  were  less 
than  10%  of  the  member's  participation. 
The  10%  guideline  is  applied  as  to  the 
aggregate  of  the  allocations. 

(C)  Notwithstanding  the  above,  a 
normal  unit  of  trading  (100  shares  or  10 
bonds)  will  in  most  cases  not  be 
considered  a  disproportionate  allocation 
regardless  of  the  amount  of  the 
member's  participation.  This  means  that 
if  the  aggregate  number  of  shares  of  a 
member's  participation  which  is 
allocated  to  restricted  accounts  does  not 
exceed  a  normal  unit  of  trading,  suth 
allocation  will  in  most  cases  not  be 
considered  disproportionate.  For 
example,  if  a  member  receives  500 
shares  of  a  hot  issue,  he  may  allocate 
100  shares  to  a  restricted  accoimt  even 
though  such  allocation  represents  20% 
of  the  member's  participation.  Of 
course,  all  of  the  remaining  shares 
would  have  to  be  allocated  to 
unrestricted  accounts  and  all  other 
provisions  of  the  interpretation  would 
have  to  be  satisfied.  Specifically,  the 
allocation  would  have  to  be  consistent 
with  the  normal  investment  practice  of 
the  account  to  which  it  was  allocated 
and  the  member  would  not  be  permitted 
to  sell  to  restricted  persons  who  were 
totally  prohibited  firom  receiving  hot 
issues. 

([6|5)  Insubstantiality 

This  requirement  is  separate  and 
distinct  from  the  requirements  relating 
to  disproportionate  allocations  and 
normal  investment  practice.  In  addition, 
this  term  applies  both  to  the  aggregate 
of  the  securities  sold  to  restricted 
accounts  and  to  each  individual 
allocation.  In  other  words,  there  could 
be  a  substantial  allocation  to  an 
individual  account  in  violation  of  the 
interpretation  and  yet  be  no  violation  on 
that  ground  as  to  the  total  number  of 
shares  allocated  to  all  accounts.  The 
determination  of  whether  an  allocation 
to  a  restricted  account  or  accounts  is 


substantial  is  based  upon,  among  other 
things,  the  number  of  shares  allocated 
and/or  the  dollar  amount  of  the 
purdiase. 

(6)  Fcamgn  Investment  Company 

The  tarn  foreign  investment  company 
shall  include  any  fund  company 
organized  under  the  laws  of  a  foreign 
jurisdiction,  which  has  provided  to  the 
member  a  written  certification  prepared 
by  counsel  admitted  to  practice  law 
before  the  hi^est  court  of  any  state  of 
the  United  States  or  such  foreign 
jurisdiction,  or  by  an  independent 
certified  public  accountant  liceraed  to 
practice  in  any  state  of  the  Untied  States 
or  such  foreign  jurisdiction,  that  states 
that: 

(A)  The  fund  has  100  or  more 
investors; 

(B)  The  fund  is  listed  on  a  foreign 
exchange  or  authorized  for  siale  to  the 
public  by  a  foreign  regulatory  authority; 

(C)  No  more  than  5%  of  the  fund 
assets  are  to  be  invested  in  the  securities 
being  offered,  and, 

ID)  Any  person  oivning  more  than  5% 
of  the  shares  of  fund  is  not  a  person 
described  in  subparagraphs  (b)(1),  (2), 
(3)  or  (4)  of  the  Rule,  (7)  Actively-traded 
securities 

(A)  Actively-traded  securities  metms 
securities  that  have  an  ADTV  value  of 
at  least  $1  million  and  are  issued  by  an 
issuer  whose  common  equity  securities 
have  a  public  float  value  of  at  least  $150 
million;  provided,  however,  that  such 
securities  are  not  issued  by  the 
distribution  ptuticipant  or  an  affiliate  of 
the  distribution  participant. 

(B)  "ADTV"  means  the  worldwide 
average  daily  trading  volume,  during  the 
two  full  calendar  months  immediately 
preceding,  or  any  60  consecutive 
calendar  days  ending  within  the  10 
calendar  days  preceding,  the  filing  of 
the  registration  statement,  or,  if  there  is 
no  registration  statement  or  if  the 
distribution  involves  the  sale  of 
securities  on  a  delayed  basis  pursuant 
to  Securities  Act  Rule  415.  two  full 
calendar  months  immediately 
preceding  or  any  consecutive  60 

'  calendar  days  ending  within  the  10 
calendar  days  preceding,  the 
determination  of  the  offering  price. 
•        •        •        •        • 

2720.  Distribution  of  Securities  of 
Members  and  Affiliates — Conflicts  of 
Interest 

l(m)  Sales  to  Employees— No 
Limitations 

Notwithstanding  the  provisions  of 
IM-2110-1.  "Free-Riding  and 
Withholding,"  a  members  may  sell 
securities  issued  by  a  member,  a  parent 


of  a  member,  an  entity  which  who  owns 
f .  member,  an  entity  which  owns  (alone 
or  in  the  aggregate  with  any  wholly- 
owned,  ncm-public  subsidiary)  at  least 
51%  of  the  outstanding  voting  stock  of 
a  member  or  by  an  issuer  treated  as  a 
member  or  parent  of  a  member  under 
paragraph  (i)  hereof  to  the  member's 
employees'  potential  employees 
resulting  frcnn  an  intended  merger, 
acquisition,  or  other  business 
combination  of  members  resulting  in 
one  public  successor  corporation; 
persons  associated  with  the  member; 
and  the  immediate  fiunily  of  such 
employees  or  associated  persons 
without  limitation  as  to  amount  and 
regardless  of  whether  such  persons  have 
an  investment  histray  with  the  member 
as  reqiiired  by  IM-2110-01:  provided, 
however,  that  in  the  case  of  an  ofiisring 
of  equity  seairities  for  which  a  bona 
fide  in<topendent  maricet  does  not  exist, 
such  securities  shall  not  be  sold, 
transfearred.  assigned,  pledged,  or 
hypothecated  for  a  period  of  five 
months  following  the  effective  date  of 
the  offering.) 

((nlm)  Filing  Requirements; 
Coordination  With  Rule  2710 

(1)  Notwithstanding  the  provisions  of 
Rule  2710  relating  to  factors  to  be  taken 
into  consideration  in  determining 
underwriter's  compensation,  the  value 
of  securities  of  a  new  corporate  member 
succeeding  to  a  previously  established 
partnership  or  sole  proprietorship 
member  acquired  by  such  member  or 
person  associated  therewith,  or  created 
as  a  result  of  such  reorganization,  shall 
not  be  taken  into  consideration  in 
determinine  such  compensation. 

(2)  All  oflerings  of  securities  included 
within  the  scope  of  this  Rule  shall  be 
subject  to  the  provisions  of  Rule  2710,     . 
and  docimients  and  filing  fees  relating 
to  such  offerings  shall  be  filed  with  the 
Association  pursuant  to  the  provisions 
of  that  Rule.  The  responsibility  for  filing 
the  required  documents  and  fees  shall 
be  that  of  the  member  issuing  securities, 
or.  in  the  case  of  an  issue  of  an  affiliate, 
the  managing  imderwriter  or.  if  there  is 
none,  the  member  affiliated  with  the 
issuer. 

(3)  All  offerings  included  within  the 
scope  of  this  Rule  are  required  to  be 
filed  with  the  Association,  with  the 
appropriate  documents  and  filing  fee 
referred  to  under  subparagraph  (2), 
above,  notwithstanding  the  bet  that  the 
offering  may  otherwise  be  expressly 
exempted  from  filing  under  tne  - 
provisions  of  Rule  2710. 

((o)/i)  Predominance  of  Rule  2720 

If  the  provisions  of  this  Rule  are 
inconsistent  with  any  other  provisions 
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of  the  Association's  By-Laws  or  Rules, 
or  of  any  interpretation  thereof,  the 
provisions  of  this  Rule  shall  prevail. 

([p)o)  Requests  for  Exemption  From 
Rule  2720 

P\usuant  to  the  Rule  9600  Series,  the 
Association  may  in  exceptional  and 
unusual  circumstances,  taking  into 
consideration  all  relevant  factors, 
exempt  a  member  unconditionally  or  on 
specified  terms  from  any  or  all  of  the 
provisions  of  this  Rule  vdiich  it  deems 
appropriate. 

([qlp)  Violation  of  Rule  2720 

A  violation  of  the  provisions  of  this 
Rule  shall  constitute  a  violation  of  Rule 
2110,  and  possibly  other  Rules, 
especially  Rules  2120  and  2310,  as  the 
circumstances  of  the  case  may  indicate. 

n.  Self-Regolatory  Ocgamzatioiis 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filling  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  uie  Proposed  Rule 
Change 

(a)  Purpose 

(i)  Overview  of  the  Free-Riding  and 
Witiiholding  Interpretation.  The  Free- 
Riding  and  Withholding  Interpretation 
("Interpretation")  protectsthe  integrity 
of  the  public  offering  system  by 
ensuring  that  members  make  a  bona  fide 
public  distribution  at  the  public  ofiisring 
price  of  "hot  issue"  seciuities  and  do 
not  withhold  such  securities  for  their 
own  benefit  or  use  such  securities  to 
reward  other  persons  in  the  financial 
services  business  who  are  in  a  position 
to  direct  future  business  to  the  member. 
Improperly  withholding  securities  or 
directing  securities  to  other  persons  in 
the  financial  services  business  who  can 
direct  future  business  to  the  member 
leads  to  an  impairment  of  public 
confidence  in  the  fairness  of  the 
investment  banking  and  securities 
business.  The  Interpretation  also  assures 
that  members  and  participants  in  the 
securities  industry  do  not  take  unfair 
advantage  of  their  inside  position  in  the 


industry  to  the  detriment  of  public 
investors. 

(ii)  Notice  to  Members  97-30  (May 
1997).  In  March  1997,  the  NASD 
Regulation  Board  of  Directors  ("Board"), 
acting  upon  recommendation  from  the 
National  Business  Conduct  Committee 
("NBCC"),2  considered  various 
amendments  to  the  Interpretaticm.  The 
Board  submitted  a  series  of  proposed 
rule  amendments  to  the  membership  for 
comment  in  Notice  to  Members  97-30 
("NTM  97-30").  The  Board  also  decided 
that  it  would  be  appropriate  to  examine 
the  entire  Interpretation  in  the  context 
of  current  market  conditions  and  sought 
comment  on  whether  the  Interpretation 
could  be  simplified  and  made  easier  to 
follow. 

NASD  Regulation  received  22 
comment  letters.  Most  of  the 
commenters  did  not  address  every 
proposed  rule  amendment,  but  only 
selected  issues.  The  proposed  rule 
amendments,  the  comments  received, 
and  NASD  Regulation's  response  to  the 
comments  are  set  forih  below. 

(A)  Treatment  of  Direct  and/or  Indirect 
Owners  of  Broker/Dealers 

In  1994,  NASD  Regulation  amended 
the  Interpretation's  definition  of 
"associated  person"  to  exraipt  certain 
passive  investors  in  broker/dealers.  ^ 
NASD  Regulation  now  proposes  further 
amendments  to  the  Interpretation  to 
address  two  limitatiaas  from  the 
previous  amendments.  First,  the 
definition  of  associated  person  as 
currently  provided  in  the  Interpretation 
does  not  include  non-natural  persons 
that  have  an  ownership  interest  in  or 
have  contributed  capital  to  a  broker/ 
dealer.'*  Second,  die  Interpretation  does 
not  affirmatively  specify  any  ownership 
levels  at  which  a  natural  person 
becomes  an  associated  person  by  reascm 
of  his  ownership  interest  in  a  broker/ 
dealer.  The  Inteipretation  only  states 
when  a  natural  person  is  not  an 
associated  person.  In  NTM  97-30. 
NASD  Regulation  staff  proposed 
modifying  the  Interpretation  to  create  a 
new  definition  of  "restricted  person" 
that  would  include  natural  and  non- 
natural  persons  that  own  or  contribute 
capital  to  a  broker/dealer,  subject  to  two 


*  The  name  of  this  committee  has  been  changed 
to  National  Adjudicatory  Council,  See  Securities 
Exchange  Act  Releaae  No.  39470  (December  19. 
1997).  62  FR  67927  (December  30. 1997). 

>  Securities  Exchange  Act  Release  No.  350S9 
(December  7, 1994).  59  FR  64455,  64457  (December 
14. 1994). 

*  See  In  re  Rocena  Company,  Ltd.,  No. 
C079S0042.  National  Business  Conduct  Committee. 
1997  NASD  Discip.  LEXIS  12.  (NBCC  January  8. 
1997)  (holding  that  a  non-natural  person  is  not 
considered  an  associated  person  for  purposes  of  the 
Interpretation). 


exceptions.  The  first  exception  was  im 
passive  investors  that  own  or  have 
contributed  10  percent  or  less  of  the 
firm's  equity  or  capital  and  who 
piuTihase  from  a  member  other  than  the 
member  in  which  they  maint^iin  the 
ownership  interest,  provided  that  the 
member  in  which  they  maintain  the 
ownership  interest  is  not  in  a  positicm 
to  direct  issues  to  the  owner  or 
contributor.  The  second  exception  was 
for  persons  who  passively  own  10 
percent  or  less  of  the  shares  of  broker/ 
dealers  that  are  traded  on  an  exchange 
or  Nasdaq. 

The  proposal  also  stated  that  indirect 
investors  should  be  treated  the  same  as 
direct  investors.  To  determine  whether 
an  indirect  investor  meets  the  10 
percent  threshold,  noted  above,  the 
proposed  amendment  provided  that  the 
percentage  of  the  direct  investment  is 
multiplied  by  the  percentage  interest  in 
the  investing  entity.  For  example,  an 
investor  with  a  50  percent  investment  in 
a  investment  partnership  that  in  turn 
owns  18  percent  of  the  equity  capital  of 
a  broker/dealer  would  be  deemed  to 
own  9  percent  of  the  broker/dealer  for 
the  purposes  of  the  Interpretation. 

Generally,  the  commenters  did  not 
object  to  the  application  of  the 
Interpretation  to  non-natiu^  persons, 
but  were  concerned  that  as  drafted,  the 
Interpretaticm  would  preclude 
purchases  of  hot  issues  by  any  entity 
that  owns  10  percent  or  more  of  a 
broker/dealer,  or  any  account  in  which 
such  entity  had  a  beneficial  interest. 
The  commenters  stated  that  these 
problems  arose  primarily  due  to  the 
breadth  of  paragraph  (b)(5)  of  the 
Interpretation,  which  prohibits  sales  of 
hot  issues  to  any  account  in  which  a 
restricted  person  has  a  beneficial 
interest.  Several  commenters  stated  that 
the  proposed  revisions  would  have  the 
effect  of  prohibiting  participation  in  hot 
issues  by  all  entities  within  many 
insurance  companies  in  which  a  parent 
company  owns  10  percent  or  more  of  a 
broker/dealer.  By  way  of  example,  one 
suggested  that  the  Interpretation,  as 
proposed,  would  preclude  companies 
such  as  the  American  Insurance  Group 
from  purchasing  hot  issues  for  any 
accoimt  in  which  they  have  a  beneficial 
intnest. 

This  result  was  not  intended  when 
NTM  97-30  was  proposed,  and  NASD 
Regulation  staff  has  revised  the 
amendments  to  address  these  concerns. 
To  avoid  the  effects  of  (b)(5).  the 
proposed  amendments  no  longer  seek  to 
redefine  the  term  "restricted  person." 
Rather,  new  paragraph  (b)(g)(A)  has 
heea  created  whidi  expressly  prohibits 
sales  to  any  person,  or  any  accoimt  in 
which  such  person  has  a  beneficial 
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interest,  who  owns  or  has  contributed 
capital  to  a  broker/dealer,  other  than  a 
limited  purpoae  broker/dealer,  with 
broad  exceptions  for  passive  ownership 
interests  less  than  10  percent  These 
provisions  are  consistent  with  the 
proposal  in  NTM  97-30.  New  paragraph 
(b)(9)(B)  has  been  created  to  respond  to 
the  concerns  of  several  commenters  that 
the  amendments  proposed  in  NTM  97- 
30  would  prohibit  sales  of  hot  issues  to 
all  entities  within  many  insurance 
companies  that  own  a  Ivoker/dealer. 
Paragraph  (b)(9)(B)  exempts  sales  of  hot 
issues  to  any  account  established  for  the 
benefit  of  bona  fide  public  customers  of 
a  person  restricted  pursuant  to  this 
subparagraph.  The  exception  expreaslv 
notes  that  such  accounts  would  include, 
but  are  not  limited  to,  an  insurance 
company's  general  or  separate  accounts. 
Lastly,  new  paragraph  (bM9)(C)  retains 
the  indirect  owneruip  provisions 
proposed  in  NTM  97-30. 

Commenters  also  stated  that  the 
amendments  proposed  in  NTM  97-30 
would,  by  virtue  of  paragraph  (b)(5). 
prohibit  many  bank  bolmng  companies 
and  industrial  companies  such  as  Ford 
and  General  Electric,  or  any  account  in 
which  such  companies  have  a  beneficial 
interest,  from  purchasing  hot  issues 
because  these  companies  have  a  wholly- 
owned  broker/dealer  subsidiary.  NASO 
Regulation  does  not  agree  with  the 
commenters  that  these  entities  should 
be  able  to  purchase  not  issvies  for  their 
proprietary  accounts  because  passing  on 
the  benefits  of  hot  issue  purchiases  to 
shareholders  is  not  eqmvalent  to 
passihg  on  benefits  directly  to  bona  fide 
puUic  custmners.  Accordingly,  these 
persons  would  be  restricted  from 
purchasing  hot  issues  pursuant  to 
proposed  paragraph  (b)(9).  However,  as 
discussed  Delow  in  section  (F),  the 
Employment  Retirement  Income 
Seoirity  Act  accounts  of  bank  holding 
companies  and  industrial  oon^Mnies 
such  as  Ford  and  General  Electric  would 
normally  be  able  to  purchase  hot  issues. 

Another  commenter  asked  if  the 
(Mopoeed  definitimi  would  preclude 
investment  partnerships  that  have  an 
equity  stake  in  a  broker/dealer  from 
purchasing  hot  issues.  This  commenter 
argued  that  such  investment 
partnerships  should  be  able  to  purchase 
not  issues  subject  to  the  restrictions  in 
paragraph  (g)  of  the  Interpretation. 
NASD  Regulation  does  not  believe  that 
the  purpoees  of  paragraph  (g)  of  the 
Interpretation  are  to  permit  investment 
partnerships  that  own  10  percent  or 
more  of  a  broker/dealer  to  purchase  hot 
isaues.  The  paragraph  (g)  "carve  out" 
methodology  permits  investment 
partnerships  in  which  restricted  persons 
have  a  beneficial  interest  to  purchase 


hot  issues  so  long  as  the  (wofits  from  the 
hot  iss«ies  are  not  allocated  to  any 
restricted  persons.  An  investment 
partnership  that  is  not  otherwise 
restricted  and  accepts  an  investment 
from  a  person  that  is  restricted  pursuant 
to  paragraph  (b)(9)  would  be  able  to 
purchase  hot  issues  as  long  as  hot  issue 
profits  are  segregated  from  the  restricted 
person  pursuant  to  the  criteria  of 
paragraph  (g). 

The  Securities  Industry  Association 
("SIA")  did  not  object  to  the  proposed 
definition  of  "restricted  person."  but 
instead  suggested  that  NASD  Regulation 
use  the  existing  definiticm  of  the  term 
"affiliate"  from  Rule  2720(bKl)-  The 
SIA  Cavored  using  the  definition  of 
"affiliate"  because  it  established  a 
rebuttable  presumption  of  control. 
Another  commenter  noted  that  the  term 
"restricted  person  was  already  used 
throughout  the  Interpretation  and 
redeCLoing  it  would  cause  confusion. 
NASD  Rasolation  does  not  believe  that 
a  rebuttable  presumption  would  be  a 
useful  concept  in  the  context  of  the 
Interpretation.  However.  NASD 
Regulation  appreciates  that  redefining 
the  term  "restricted  person"  as 
originally  proposed  may  create 
confusion  and  has  removed  that  term 
from  the  current  proposal. 

Finally,  one  commenter  aigued  that 
the  Interpretation  diould  be  modified  to 
provide  ex^ptions  for  passive 
investors  who  contribute  10  percent  or 
less  of  a  broker/dealer's  capital,  but  did 
not  see  any  "constructive  purpose"  in 
holding  investors  in  privately  held  firms 
to  a  different  and  "tougher"  standard 
than  investors  in  publicly  traded  firms. 
NASD  Regulation  believes  as  a  general 
matter  that  publicly  traded  firms  are  less 
susceptible  to  influence  by  passive 
ownere  or  investors  than  private  firms 
and.  thus,  an  exemption  rar  such  firms 
is  ai^tropriate.  Passive  o%vBen  or 
investora  in  private  firms  can  purchase 
hot  issues  as  long  as  they  meet  the 
criteria  in  paragraph  (b)(^A)(i). 

(B)  Rated  Investinent  Grade  Debt 

CurrenUy,  debt  offerings  are  included 
in  the  definition  of  "puUic  oSaring"  in 
the  Interpretation.  In  NTM  97-30. 
NASD  Regulation  proposed  excluding 
rated  investBMUt  grade  debt  offerings 
from  the  Interpretation  on  the  ground 
that  such  ofiisringB  do  not  raise  the  same 
issues  as  equity  offerings  inasmuch  as 
the  price  fat  a  particular  debt  security 
generally  fluctuates  based  on  interest 
rate  movements  rather  than  demand 
fectore.  Based  upon  this  rationale, 
NASD  Regulation  staff  proposed  an 
exception  for  "ncm-convertible  debt 
securities  rated  by  a  nationally 
recognized  statistical  rating  organization 


in  one  of  its  four  bluest  generic  rating 
categories." 

This  proposal  was  enthusiastically 
supported  by  many  of  the  commentera. 
Many  commentera.  however,  urged 
NASD  Regulation  to  go  further.  One 
commenter  stated  that  all  debt  offerings 
should  be  excluded.  The  SIA  and  PSA 
The  Bond  Maricet  Trade  Association 
("PSA")  agreed  with  the  proposal  but 
argued  that  NASD  Regulation  should 
adopt  a  "functional"  standard  that 
would  exempt  all  "investment  grade 
securities  that  trade  primarily  on  the 
basis  of  yield  and  credit  quality."  NASD 
Regulation  staff  does  not  support  a 
"functional"  standard  becaiise  it 
provides  less  clarity  than  the  current 
proposal  md  would  be  difficult  to 
administer.  The  SIA  and  PSA  also  both 
argued  that  certain  convertible 
securities  may  be  converted  into  a 
security  other  than  common  stock  and 
that  such  convertible  securities  should 
be  exempt  from  the  Interpretation.  Other 
conunentere  proposed  modifying  the 
exclusion  to  also  include  financing 
instrument-backed  securities  and 
various  forms  of  convertible  securities. 
NASD  Regulation  proposes  modifying 
the  exclusion  for  debt  securities  to 
include  financing  instrument-backed 
secnirities  and  convertible  debt 
securities  as  long  as  they  are  not 
convertible  into  common  or  {M«ferred 
stock.  Although  these  revisions  are 
likely  to  affect  only  a  few  persons,  they 
appear  consistent  with  the  rationale  for 
excluding  rated  investment  grade  debt. 

(C)  Exemptive  Authority  Under  the 
Interpretation 

PresenUy,  there  is  no  provision  in  the 
iDterpretaticm  to  allow  for  the  NBGC.  the 
Board,  or  NASD  R^ulation  staff  to  grant 
general  exemptive  relief.  In  the  past,  the 
NBGC.  relying  <m  the  NASD  By-Law's 
nant  of  authority  to  the  Board  and  its 
Committees,  has  provided  exemptions 
in  certain  unique  drcimutanoes.  NASD 
Rule  9600  delegates  exemptive  authority 
in  the  Interpretation  to  the  Office  of 
General  Counsel.  The  Interpretation 
currenUy  provides  for  exemptive  relief 
solely  in  cases  involving  sales  of  issuer- 
diret^ed  securities  to  non-employee/ 
director  restricted  ptnoau  pursuant  to 
paranaph  (d)(2).  In  NTM  97-30.  NASD 
Regulation  stated  that  it  believed  that  it 
was  important  to  provide  express 
authority  to  grant  exemptions  in 
individual  cases,  and  im>poa8d 
amendments  accotdiagly.  Theae 
amendments  grant  NASD  Regulation 
staff  the  authority  to  provide 
exemptions,  subject  to  oversight  by  the 
Board.  The  proposed  amendments  also 
provide  that  persons  may  appeal 
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decisions  of  NASQ  Regulation  staff  to 
the  NBGC 

All  of  the  comments  received  on  this 
issue  expressed  support  for  this 
proposal.  The  text  of  the  proposed 
amendment  has  been  modified  for 
consistency  with  Rule  9610  and  to 
reflect  the  renaming  of  the  National 
Business  Conduct  Committee  to  the 
National  Adjudicatoiy  Coimdl. 

(D)  Foreign  Mutual  Fimds 

Purchases  of  shares  of  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  are 
exempt  from  the  Interpretation  based 
upon  the  rationale  that  the  interest  of 
any  one  restricted  person  in  an 
investment  company  ordinarily  is  de 
minimis  and  because  ownership  of 
investment  onnpany  shares  generally  is 
subject  to  frequent  turnover, 
determining  compliance  with  the 
Interpretation  would  be  extremely 
difficult. 

NASD  Regulation  proposed  in  NTM 
97-30  to  extend  this  rationale  to  the 
purchase  of  shares  of  foreign  investment 
companies.  In  particular.  NASD 
Regulation  proposed  exempting  sales  of 
hot  issues  to  a  foreign  investment 
company  if  such  foreign  investment 
company  provides  written  certification 
from  a  U.S.  attmney  or  accountant 
stating  that:  (1)  The  fund  has  100  or 
more  shareholden;  (2)  the  fund  is  listed 
on  a  foreign- exchange  or  authorized  for 
sale  to  the  public  by  a  foreign  regulatory 
authority;  (3)  no  more  than  5  percent  of 
the  fund's  securities  assets  are  invested 
in  the  securities  being  offered,  and;  (4) 
any  person  owning  more  than  5  percent 
of  the  shares  of  the  fund  is  not  a 
restricted  person  as  defined  in 
subparagraphs  (b)(1)  through  (b)(4)  of 
the  Interpretation,  lliese  amendments 
seek  to  create  roughly  equivalent 
standards  between  U.S.  and  foreign 
investment  companies. 

All  of  the  comments  received  cm  this 
issue  strongly  supported  an  exemption 
frtun  the  Interpretation  for  foreign 
investment  companies.  The 
commentera.  however,  did  not 
necessarily  agree  with  the  proposed 
attestation  procedures.  Many  of  the 
commentera  stated  that  the  requirement 
for  a  member  to  provide  a  written 
certification  would  impose  a  substantial 
administrative  burden  and  cost.  The  SIA 
took  the  position  that  attestati<m  should 
not  be  required  at  all.  A  few 
commentera  stated  that  if  written 
certification  is  to  be  required,  then  a 
foreign  attorney  or  accountant  should  be 
able  to  make  such  certification  because 
many  foreign  investment  companies 
may  be  reluctant  to  hire  U.S.  counsel  or 
accountants.  NASD  Regulation  agrees 


that  foreign  attorneys  and  accountants 
should  be  abfe  to  make  the  required 
attestatims  and  has  modified  the 
proposed  amendments  accordingly. 
A  numbw  of  comment  lettere  also 
suggested  that  rather  than  obtaining  a 
writtm  certification  from  the  foreign 
investmmit  company  each  time  before  a 
member  permits  it  to  purchase  in  an 
initial  public  offaring  that  may  become 
a  hot  issue,  the  NASD  should  develop 
a  centralized  electronic  repository 
containing  certifications  that  would  be 
accessible  to  members.  NASD 
Regulation  preliminarily  supports  such 
an  idea  but  believes  that  it  raises  a 
number  of  issues  that  deswe 
consideration,  including  who  would 
operate  the  repository.  NASD 
Regulation  proposes  communicating  to 
the  private  secttH'  its  willingness  to 
consider  applications  by  firms 
'  interested  in  maintaining  a  centralized 
repository  of  foreign  investment 
companies  as  well  as  any  investment 
partnerships  or  corpmations  that  qualify 
to  purchase  hot  issues  pursuant  to 
paragraph  (f)  of  the  Interpretation. 
NASD  Regulation  also  may  consider 
operating  the  system  itself.  The  operator 
of  such  a  central  repository  must  be 
concerned  with  maintaining  accurate 
and  current  information,  since  the 
participants  in  these  investment 
vehicles  and  their  status  under  the 
Interpretation  is  likely  to  change  from 
time  to  time.  NASD  Regulation  agrees 
that  a  centralized  repository  may  be  an 
efficient  and  effective  method  of 
maintaining  certifications,  but  believes 
that  investment  companies  should  be 
permitted  to  piuvdiase  hot  issues  subject 
to  the  verification  procedures  outlined 
in  NTM  97-30,  as  modified  above, 
while  NASD  Regulation  considers  the 
implementation  of  a  centralized 
repository. 

(E)  Secondary  Offerings 

Primary  and  secondary  distributions 
of  securities  are  currently  included  in 
the  definition  of  "public  offering"  under 
the  Interpretation.  In  NTM  97-30, 
NASD  Regulation  proposed  maintaining 
secondary  offerings  subject  to  the 
Interpretation  based  upon  statistical 
evidence  that  approximately  33  percent 
of  secondary  offerings  trade  at  a 
premium,  even  thoi^  such  premium  is 
generally  small. 

A  nimiber  of  commentera  did  not 
believe  tiiat  the  Interpretation  should 
apply  to  secondary  offerings.  Generally, 
these  commentera  noted  that  secondary 
offerings  rarely  trade  at  a  premium  to 
the  maricet  and  even  then,  the  premium 
often  is  very  small.  One  commenter 
suggested  an  exemption  for  secondary 
equity  offerings  of  widely-held  issuera 


with  established  secondary  markets 
provided  that  such  secondary  offerings 
are  not  priced  at  a  significant  discount 
to  the  ciurent  market.  This  commenter  ^ 
also  urged  NASD  Regidaticm  to  adopt 
changes  that  were  consistent  with  the 
SEC'snew  Regulation  M.  Similarly,  the 
SIA  stated  that  the  Interpretation  should 
not  apply  to  any  secondary  offerings 
and  in  the  ahemative,  that  NASD 
Regulation  should  exempt  offisrings  of    . 
liouid  issues  at  appropriate  thresholds. 

NASD  Regulation  has  reconsidered  its 
earlier  position  and  now  proposes  an 
exemption  for  secondary  offerings 
similar  to  the  Regulation  M  exception 
for  actively-traded  securities  (which  are 
defined  as  seciuities  that  have  an 
average  daily  trading  voliune  of  at  least 
$1  million  and  are  issued  by  an  issuer 
whose  equity  securities  have  a  public 
float  of  at  least  $150  million).  In  light  of 
the  SEC's  decision  to  except  actively- 
traded  securities  from  its  trading 
practice  rules,  NASD  Regulation 
believes  that  it  is  appropriate  to  exempt 
similarly  defined  securities  from  the 
Interpretation  with  respect  to  secondary 
offerings. 

(F)  Accounts  for  Qualified  Plans  Under 
The  Employment  Retirement  Income 
Security  Act  ("ERISA") 

CurrenUy,  there  are  no  provisions  in 
the  Interpretation  that  expressly  address 
the  status  of  qualified  employee  benefit 
plans  under  ERISA.  While  NASD 
Regulation  deferred  proposing  any 
specific  amendments  to  NTM  97-30 
with  respect  to  ERISA  plans,  it  noted 
that  there  were  two  frequently  asked 
questions:  whether  a  qualified  ERISA 
plan  is  considered  an  investment 
partnership  or  corporation  under 
paragraph  (f)  of  the  Interpretation;  and, 
if  so,  whether  the  "carve  out" 
mechanism  described  in  paragraph  (g) 
could  permit  sales  to  be  made  to 
qualified  ERISA  accounts.  NASD 
Regulation  stated  in  NTM  97-30  that  it 
believes  as  a  general  rule  that  a  qualified 
ERISA  plan  should  not  be  deemed  an 
"investment  partnership  or  corporation" 
and  should  not  be  considered  a  "restrict 
account."  NASD  Regulation  added  that 
the  NBCC  has  suggested  the  following 
methodology  to  determine  imder  what 
circumstances  a  qualified  ERISA  plan 
would  be  deemed  restricted: 

(i)  Any  plan  sponsor  that  is  not 
involved  in  financial  services  activities 
would  not  be  considered  restricted  even 
though  some  plan  participants  may  be 
restricted. 

(ii)  Any  plan  sponsored  by  a  broker/ 
dealer  would  be  deemed  per  se 
restricted. 

(iii)  All  other  financial  services  plans, 
including  those  involving  banks. 
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insurance  companies,  investment 
advisors,  or  other  money  managers, 
would  be  exempt  unless  they  had  been 
created  to  dromivent  the  purposes  of 
the  Interpretation,  including  where  a 
financial  services  plan  had  only 
restricted  persons  as  beneficiaries. 

NASD  Hsgulation  received  only  one 
comment  on  ERISA  plans.  The  SIA 
stated  that  an  ERISA  plan  sponsored  by 
a  broker/dealer  should  be  restricted  only 
with  respect  to  the  plan's  transactions 
with  sucn  broker/dealer.  NASD 
Regulation  beUeves  that  the  SIA's 
proposal  is  inconsistent  with  the    . 
piuposes  of  the  Interpretation  and  has 
declined  to  make  the  modification. 
However.  NASD  Regulation  believes 
that  it  would  be  helpful  to  clarify  the 
status  of  accounts  for  qualified  plans 
under  ERISA  and  is  proposing  to 
include  the  NBCC  interpretation  as  part 
of  IM-2110-1,  with  minor  stylistic 
modifications. 

(G)  Issuer-Directed  Share  Exemption 

Paragraph  (d)  of  the  Interpretation 
contains  provisions  relating  to  issuer- 
directed  securities  plans.  In  1994. 
paragraph  (d)  was  amended  to  allow 
members  to  allocate  hot  issues  to 
restricted  persons  who  also  were 
employees  of  the  issuer,  without  having 
to  receive  prior  approval  of  the  NBCC, 
NASD  Regulation  believes  that  issuer- 
directed  securities  programs  are  a 
valuable  t'x>l  in  employee  development 
and  retention,  and  are  not  likely  to  pose 
the  risk  of  members  using  these 
securities  to  reward  other  persons  who 
are  in  a  position  to  direct  futuie 
business  to  the  member.  In  NTM  97-30, 
NASD  Regulation  stated  that  persons 
have  requested  that  the  language  of 
paragraph  (d)  be  modified  to  clarify  that 
the  exemption  is  available  to  employees 
of  the  issuer  who  are  materially 
supported  by  a  restricted  person  and 
both  employee  and  non-employee 
directora.  Several  commenters  also 
welcomed  clarification  to  the  issuer- 
directed  seciirities  exception  provisions 
mora  generally.  Based  upon  the 
comments  received  and  its  own 
initiative  to  clarify  and  streamline  the 
issuer-directed  securities  provisions 
mora  generally.  NASD  Regulation 
proposes  modifying  paragraph  (d)  of  the 
Interpretation  to  permit  persons 
associated  with  a  member  and  their 
immediate  family  membere  to  purchase 
hot  issues.  The  proposed  amendments 
would  apply  the  issuer-directed  share 
exemption  to  persons  subject  to  the 
Interpretation  in  paragraphs  (2)-(9), 
instead  of  paragraphs  (3M9)  as 
currently  written.  NASD  Regulation 
believes  that  this  is  consistent  with  the 
purposes  of  the  issuer-directed 


exemption.  In  addition,  by  expanding 
the  scope  of  restricted  persons  that  can 
purchase  hot  issues  under  proposed 
paragraph  (d)  to  include  persons 
restricted  under  paragrapn  (b)(2),  NASD 
Regulation  is  incorporating  the 
exemption  for  issuer  directed  oCbrings 
of  NASD  memben  currently  found  at 
Rule  2720(m),  which  pertains  to 
conflicts  of  interest  in  connection  with 
the  distribution  of  securities  of  members 
and  affiliates. 

The  proposed  amendments  to  the 
issuer-directed  provisions  also  would 
clarify  that  exemptions  apply  to 
employees  and  directora  ol  a  parent  or 
sutnidiary  of  the  issuer,  consistent  with 
NASD  Regulation's  past  practice. 
Specifically,  the  proposed  amendments 
exempt  "a  parent  of  an  issuer,  a 
subsidiary  of  an  issuer,  or  any  other 
entity  which  controls  or  is  controlled  by 
an  issuer."  While  no  specific  percentage 
is  mentioned  to  establish  a  control 
relationship,  NA^  Regulation  believes 
that  a  guideline  of  50  percent  should  be 
used  and  is  consistent  with  provisions 
of  former  Rule  2720(m).  Employees  and 
directora  of  sister  corporations  to  the 
issuer  would  not  be  subject  to  an 
exemption  for  issuer-directed  securities, 
but  could  request  exsmptive  relief 
imder  paragraph  (a)(5),  which  as  noted 
above,  provides  NASD  Regulation  with 
exemptive  authority.  Further,  the 
proposed  amendments  would  shorten 
the  lock-up  period  for  persons  formerly 
covered  imder  Rule  2720(m)  from  five 
months  to  three  months  tot  consistency 
and  simplicity.  The  five  month  lock-up 
period  specified  in  Rule  2720(m)  is  an 
historical  anomaly  (pertaining  to 
taxation  issues)  and  the  purposes  of  the 
Interpretation  would  not  be  frustrated  if 
the  lock-up  period  for  ail  fiersons  was 
three  months.  NASD  Regulation  has 
observed  substantial  confusion 
concerning  the  application  of  the 
Interpretation  to  issuer  directed 
offerings  and  believes  that  these 
revisions  will  assist  memben  with  their 
compliance  responsibiUties. 

In  addition,  because  of  the  proposal  to 
grant  plenary  exemptive  authorify  to 
NASD  Regulation  as  noted  above  in 
item  (c),  there  is  no  longer  any  need  for 
paragraph  (d)(2),  which  grants  to  the 
Board  of  Govemora  limited  authority  to 
exempt  sales  of  issuer-directed 
securities  to  non-employee/director 
restricted  persons.  Accordingly,  this 
paragraph  has  been  deleted. 

(H)  General  Comments 

A  few  of  the  commenters  addressed 
NASD  Regulation's  broad  question 
whether  "the  Interpretation  could  be 
simplified  and  made  easier  to  follow." 
These  commentov  generally  believed 


that  more  should  be  done  to  streamline 
the  Interpretation.  The  SIA  stated  the 
Interpretation  has  been  "pullsd  and 
stretched"  beyond  its  original  purpose 
and  now  has  become  a  set  of  provisions 
that  try  to  address  a  host  of  abuses 
relating  to  possible  conflicts  of  interest 
and  self-dealing  in  the  ofibring  process. 
The  SIA  believed  that  many  of  these 
other  issues  are  already  addressed  by 
interpretations  of  what  constitutes  "just 
and  equitable  principles  of  trade."  or 
elsewhere  in  the  securities  laws. 
Another  commenter  stated  this  was  the 
second  major  review  of  the 
Interpretation  in  the  last  three  yeara  and 
that  tne  changes  adopted  three  yeara  ago 
as  wall  as  those  proposed  in  NTM  97- 
30  represent  only  minor  adjtistments  to 
an  "overly  complex  and  biudensome 
rule."  Both  commentera  stated  that 
compliance  with  the  Interpretation  was 
time-consuming  and  costiy. 

NASD  Regulaticm  agrees  that  the 
Interpretation  is  overly  complex  in 
many  respects.  NASD  Regulation  is 
committed  to  a  wholesale  taodification 
of  the  Interpretation  following  these 
proposed  rule  changes.  NASD 
Regulation  believes  that  the  exemption 
for  certain  debt  and  secondary  ofliBrings 
and  the  modifications  to  the  issuer 
directed  share  provisions  provide 
greater  clarity  to  the  Interpretation  and 
will  reduce  the  burdens  of  compliance 
for  many  membere.  NASD  Regulation 
plans  to  continue  its  review  of  the  entire 
Interpretation  to  consider  other  ways  in 
whidi  it  may  be  simplified.  NASD 
Regulation  has  communicated  this  goal 
to  membera  of  the  industry  and  plans  to 
begin  working  on  broad  reform  once  the 
current  amendments  are  in  place. 

(I)  Miscellaneous 

In  NTM  97-30,  NASD  Regulation 
requested  comment  on  several  other 
issues  for  which  it  did  not  suggest  any 
proposed  amendments  to  the 
Interpretation.  These  topics  were  non- 
member  broker/dealera  and  their 
associated  persons,  de  minimis 
exemption,  limited  purpose  broker/ 
dealere,  and  member  verification  of 
conduit  for  undisclosed  principal. 
NASD  Regulation  will  consider  the 
comments  received  on  these  issues  as  it 
begins  broad  reform  of  the 
Interpretation. 

(b)  Sututory  Basis 

NASD  Regulation  beUeves  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  lSa(b)(6)  of  the 
Act,s  in  that  it  will  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
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practices,  and  protect  investora  and  the 
public  interest,  by  facilitating  the  bona 
fide  distribution  of  hot  issue  securities 
to  the  public,  and  protecting  against  thfr 
receipt  of  hot  issues  by  persons  in  the 
financial  services  business  who  are  in  a 
position  to  direct  futiire  business  to  the 
member,  or  who  have  an  unfair 
advantage  due  to  their  inside  position  in 
the  industry.  Further,  NASD  Regulation 
beUeves  that  the  proposed  changes  and 
clarifications  td  the  faiterpretation  are 
consistent  with  Section  15A(b)(9)  in  that 
they  alleviate  certain  inequities  caused 
by  the  Interpretation,  which  imposed 
burdens  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

UASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regalatory  Organization's 
Statement  on  comments  on  the 
Proposed  Rule  Change  Received  Frqm 
Members,  Patticipants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Membera  97-30  (May  1997).  Twenty- 
two  comments  were  received  in 
response  to  the  notice.  The  position  of 
the  commenters  and  their  specific 
comments  are  discussed  above  in 
section  11(A). 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  S<riicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho^  that  may  be  withheld  frt)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
niunber  SR-NASD-97-95  and  should  be 
submitted  by  March  4. 1998. 

For  the  Commission,  by  the  Division  of    - 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maiyarat  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc  9a-3372  Filed  2-10-98:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMaase  Na  34-39619;  Hie  Na  SR-PHLX- 
98-01] 

SaH-Regutolory  Organtaations;  Notice 
of  Rling  and  Immediate  Effectiveneaa 
of  Profweed  Rule  Change  by  the 
Philadelphia  Stock  ExelMnge,  Inc. 
Concerning  Notice  to  Pereona  Who  ere 
the  Sul^ect  of  a  Report  to  the 
Exchange  BuaineM  Conduct 
Conwnittee 

February  3, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")»  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  February 
3, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
Exchange  Rule  960.2  to  adopt  new 
subsection  (e),  Notice  and  Statement,  to 
codify  the  Exchange's  practice  of 


•  17  CFR  200.3O-3(aKlZ). 
>  15  U.S.C.  788(b)(1)  (1994). 
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notifying  persons  who  are  the  subject  of 
an  investigative  report,  which  will  be 
reviewed  by  the  Business  Conduct 
Committee,  and  to  give  those  persons 
the  opportunity  to  submit  a  writtmi 
statement  to  the  Business  Conduct 
(Committee  prior  to  the  Business 
Conduct  Committee's  review  of  the 
investigative  report.  The  text  of  the 
proposed  rule  change  is  below.  Brackets 
represent  deletions;  italicizing 
represents  additions. 

Complaint  and  Investigation 

Investigation  and  Authorization  of 
Complaint 

Rule  960.2  (a)-Kd)  No  change. 

(e)  Notice  and  Statement.  Prior  to 
submitting  its  report,  the  staff  shall 
notify  the  person(s)  who  is  (are)  the 
subject  of  the  report  ("Subject")  of  the 
general  nature  of  the  allegations  and  of 
the  specific  provisions  of  the  Exchange 
Act,  rules  and  regulations  promulgated 
thereunder,  or  constitutional  provisions, 
by-laws  or  rules  of  the  Exchange  or  any 
interpretation  thereof  or  any  resolution 
of  the  Board  regtilating  the  conduct  of 
business  on  the  Exchange,  that  appear 
to  have  been  violated.  The  staff  shall 
also  inform  the  Subject  that  the  report 
will  be  reviewed  by  the  Committee.  The 
Sabjed  may  then  submit  a  written 
statement  to  the  Committee  concerning 
why  no  disciplinary  action  should  be 
taken.  To  assist  a  Subject  in  preparing 
such  a  written  statement,  he  shall  have 
access  to  any  documents  and  other 
materials  in  the  investigative  file  of  the 
Exchange  that  were  furnished  by  him  or 
his  agents. 

((e)]  (fl  Determination  to  Initiate 
Charges. 

No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  April  of  this  year,  the  Exchange's 
Board  of  Governors  adopted  the 
recommendation  of  the  Ck}vemance 
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Committee  appointed  by  the  Board  of 
Governors  to  codify  the  Exchange's 
practice  of  using  "Wells"  letters  with 
respect  to  the  Business  Conduct 
Committee  process.  Prior  to  submitting 
any  investigative  report  to  the  Business 
Conduct  Committee,  in  which  the  staff 
of  the  Exchange  is  recommending  that 
there  is  a  reasonable  basis  to  believe  that 
a  violation  within  the  disciplinary 
jurisdiction  of  the  Exchange  has 
occurred,  the  staff  will  notify  the  person 
who  is  the  subject  of  the  report  of  the 
general  nature  of  the  allegations  and  the 
specific  rule  or  by-law  that  appears  to 
have  been  violated.  The  staff  will  also 
inform  the  subject  that  the  report  will  be 
reviewed  by  the  Business  Conduct 
Committee  and  that  the  subject  may 
submit  a  Mrritten  statement  to  the 
Business  Conduct  Committee 
concerning  why  he  believes  that  no 
disciplinary  action  should  be  taken. 
This  practice  is  often  referred  to  as  a 
"Wells"  submission  and  is  used  by  the 
Commission  in  its  enforcement 
program.  The  Exchange  has  always 
adhered  to  this  practice  and  is  now 
merely  codifying  it  as  an  Exchange 
rule.'  Although  no  time  &ame  is 
specified  within  the  rule,  a  reasonable 
amount  of  time  depending  on  the 
circumstances  of  the  matter  is  afforded 
the  subject  and  the  deadline  for 
submission  is  always  included  in  the 
notice  to  the  subject. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(7),  in  that  it  provides  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  associated  %vith 
members  because  it  codifies  an  existing 
practice  which  affords  rights  to 
members  and  associated  persons  of 
notice  and  opportunity  to  comment 
prior  to  the  staff  submitting  a  report  to 
the  Business  Conduct  Committee  which 
may  result  in  enforcement  proceedings 
against  such  member  or  associated 
person. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


m.  Date  ofEActiveneas  of  the 
Proposed  Rule  ChaoigB  and  Timing  for 
Cnmmiasion  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  si^uficantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  biirden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  firom  February  3, 1998,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  diange  at  least  five  business  days 
prior  to  the  filing  date,  the  proposed 
rule  change  has  become  effiactive 
pursumt  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(e)(6)  thereunder.* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitatimi  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tne  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  PHLX's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-98-01  and  should  be 
submitted  by  March  4, 1998. 

For  the  Commission  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
aiJthority.* 

Marsaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc  9S-3371  Filed  2-10-98;  8:45  am) 
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SOCIAL  SECURITY  AOMNIISTRATION 

Privacy  Act  of  1974;  Htm  Systams  of 
Racorda 

AOBICY:  Social  Security  Administration 
(SSA). 

action:  Notification  of  two  proposed 
new  systems  of  records. 

aUMMAWY:  In  accordance  with  the 
Privacy  Act  of  1974  as  amended  (5 
U.SXL  552a(e)(4)  and  (11)),  we  are 
notifying  the  public  of  our  intent  to 
establish  two  new  systems  of  records. 
The  proposed  systems  are  entitied: 

•  Vocational  Rehabilitation:  State 
Vocational  Rehabilitation  Agency 
Information  (VR  SVRA)  File;  and 

•  Vocational  Rehabilitation;  SSA 
Disability  Beneficiaries/Recipients 
Eligible  for  Re-referral  to  an  Alternate 
Vocational  Rehabilitation  Service 
Provider  (VR  Re-refieiTal)  File. 

For  convenience  we  will  refer  to  the 
first  system  as  the  "VR  SVRA  File"  and 
the  second  system  as  the  "VR  Re-referral 
File." 

We  are  also  proposing  to  establish 
routine  uses  of  the  information  to  be 
maintained  in  these  systems.  The 
proposed  systems  and  the  proposed 
routine  uses  are  discussed  below  in  the 
8UPPL£MENTARY  INFORMATION  section. 

We  invite  public  comments  on  this 
publication. 

DATES:  We  filed  a  report  of  the  proposed 
systems  of  records  %vith  the  Chairman, 
Senate  Committee  on  Governmental 
Affeirs,  the  Chairman,  House  Committee 
on  Government  Reform  and  Oversight, 
and  the  Directs,  Office  of  Information 
and  Regulatory  Affeirs,  Office  of 
Management  ind  Budget  (OMB)  on 
December  29, 1997.  The  proposisd 
systems,  including  the  proposed  routine 
uses  will  become  effective  on  March  23, 
1998,  imless  we  receive  comments  on  or 
before  that  date  which  would  warrant 
preventing  the  proposed  systems  from 
taking  effect. 

AOORESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer,  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235; 
comments  may  be  fexed  to  (410)  968- 
0869.  All  comments  received  will  be 
available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Stephanie  J.  Green,  Social  Insurance 
Specialist,  Office  of  Disclosure  Policy, 
Social  Security  Administration,  3-D-l 
Operations  Btdlding,  6401  Security 
Boulevard,  Baltimcwe,  Maryland  21235, 
Tefephone  410-965-4561. 
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SUPPLEMBfTARY  MFORMATKM: 

I.  Diacuasion  of  the  Propoaed  Sjrstems  of 
Records 

A.  General 

Sections  222(d)(2)  and  1615(a)  of  the 
Social  Security  Act  (the  Act)  autiiorize 
the  Commissioner  of  Social  Security  to 
arrange  with  alternate  participants  to 
provide  vocational  rehabilitation  (VR) 
services  to  certain  disabled  Social 
Security  beneficiaries  and  certain 
disabled  or  blind  Supplemental  Security 
Income  (SSI)  recipients  when  a  State  VR 
agency  (SVRA)  is  unable  or  imwilling  to 
provide  such  services.  The  Act 
authorizes  SSA  to  pay  the  providers  of 
services  for  the  reasonable  and 
necessary  costs  of  the  services  in  certain 
specified  situations  including  where  the 
furnishing  of  the  services  results  in  the 
performance  of  substantial  gainful 
activity  for  a  continuous  period  of  9 
months. 

The  law  and  regulations  provide  for 

SSA  to: 

•  Arrange  for  an  cdtemate  source  of 
VR  services  when  the  SVRA  is  unable 
or  unwilling  to  serve  an  SSA-referred 
title  n  or  title  XVI  benefidary/redpient 
who  is  disabled  or  blind. 

•  Select  only  alternate  partidpants 
that  meet  the  following  basic 
qualifications: 

— ^Are  licensed,  certified,  accredited  or 
registered,  as  appropriate,  to  provide 
VR  services  in  the  State  in  which  they 
provide  services,  and 

— Have  a  plan  similar  to  the  SVRA's 
which  meets  the  requirements  of  title 
I  of  the  Rehabilitation  Act  of  1973. 

•  Review  the  standards  for  the 
provision  of  VR  services  by  alternate 
participants. 

•  First  refer  a  Sodal  Security 
disability  benefidary  or  SSI  redpient 
who  is  disabled  or  blind  to  the  SVRA  for 
services. 

•  Identify  all  such  SSA-referred 

benefidaries/redpients  who  are  not 
served  by  an  SVRA. 

•  At  its  option  to  re-refer  to  an 
alternate  partidpant  (i.e.,  an  alternate 
provider  of  VR  services)  if  the  SVRA  is 
imable  or  unwilling  to  provide  services 
to  an  individual  initially  referred  by 
SSA. 

The  two  proposed  new  systems  of 
records  will  enable  SSA  to  maintain 
records  that  will  assist  the  Agency  in 
administering  the  rehabilitation 
provisions  of  the  Act 

B.  VR  SVRA  File 

The  VR  SVRA  File  will  maintain 
information  about  the  following 
categories  of  individuals: 

(aj  Newly  awarded  tiUe  II  disability 
beneficiaries  referred  by  SSA  to  the 
SVRA  for  VR  services; 


(b)  Current  tide  II  disability 
beneficiaries  who  recenUy  had  a 
continuing  disability  review  (CDR)  and 
still  are  considered  disaUed,  and  were 
referred  by  SSA  to  the  SVRA; 

(c)  Newly  awarded  tiUe  XVI  recipients 
who  are  disabled  or  blind,  who  are 
referred  by  SSA  to  the  SVRA  for  VR 
services;  and 

(d)  Current  tide  XVI  redpients  who 
are  disabled  or  blind,  who  recently  had 
a  CDR  and  still  are  considered  disabled 
or  blind,  and  were  referred  by  SSA  to 
the  SVRA. 

(See  the  "Categories  of  records" 
section  of  the  VR  SVRA  notice  below  for 
a  complete  description  of  the  records 
that  SSA  will  maintain  about  these 
individuals.) 

The  VR  SVRA  system  will  enable  SSA 
to: 

•  Verify  that  disability  beneficiaries 
and  recipients  who  are  disabled  or  blind 
are  referred  to  the  SVRA  by  SSA  and  are 
accepted  for  VR  services; 

•  Conduct  statistical  studies;  and 

•  Provide  management  information 
on  VR  referrals. 

C.  VR  Re-referral  File  _ 

The  VR  Re-referral  File  will  maintain 
information  about  the  same  categories  of 
individuals  as  the  VR  SVRA  file,  but 
only  when  the  individuals  are  not 
accepted  for  VR  services  by  the  SVRA. 

The  VR  Re-referral  File  will  enable 
SSA  to: 

•  Provide  approved  alternate 
participants  with  disability  benefidaries 
and  recipients  who  are  disabled  or  blind 
and  who  are  eligible  for  VR  services; 

•  Conduct  statistical  studies; 

•  Provide  management  information 
on  VR  re-referrals;  and 

•  Identify  the  approved  alternate 
participant  who  is  providing  the  VR 
services. 

(See  the  "Categories  of  records" 
section  of  the  VR  Re-referral  File  below 
for  a  complete  description  of  the  records 
that  SSA  will  maintain  about  these 
individuals.) 

n.  Collection  of  DaU  for  the  Systems 

Records  in  the  VR  SVRA  and  VR  Re- 
referral  File  systems  of  records  are 
obtained  from  information  collected  by 
the  State  disability  determination 
services  when  adjudicating  claims  for 
disability  and  blindness,  from  SVRA 
responses,  and  frxmi  existing  SSA 
systems  of  records  (e.g.  the  Claims 
Folders  system). 

m.  Proposed  Routine  Use  Disdoanres 
of  Data  in  the  Systems 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of  the 
information  that  will  be  maintained  in 
the  VR  SVRA  and  VR  Re-referral  File 
systems: 


1.  Information  may  be  disclosed  to 
State  or  private  alternate  providers 
having  an  approved  business 
arrangement  with  SSA  to  p>erform 
vocational  rehabilitation  services  iar 
SSA  disability  benefidaries  and 
redpients  who  are  disabled  or  blind. 

This  proposed  routine  use  would 
permit  us  to  disclose  information  from 
the  proposed  systems  for  the  purpose  of 
assisting  benefidaries/redpients  to 
participate  in  vocational  rehabilitation. 
Information  in  the  VR  Re-referral  File 
system  also  will  be  used  to  identify  the 
alternate  provider  of  record  for 
successful  rehabilitation  of  a  disability 
beneficiary/recipient. 

2.  Information  may  be  disclosed  to 
contradors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 

We  contemplate  disclosing 
information  under  this  proposed  routine 
use  only  in  situations  in  which  SSA 
may  enter  into  a  contractual  or  similar 
agreement  with  a  third  party  to  assist  in 
accomplishing  an  agency  fimction 
relating  to  these  systems  of  records.  In 
administering  our  programs,  we  often 
find  that  it  is  more  efficient  to  use  an 
outside  contrador  to  carry  out  some  of 
our  functions.  This  proposed  routine 
use  will  allow  us  to  disclose 
information  from  the  systems  under 
such  circumstances.  Contradors,  or 
other  Federal  agendes,  will,  under 
agreements  with  SSA,  be  required  to 
safeguard  information  disclosed  to  them 
consistent  with  the  requirements  of  the 
Privacy  Ad. 

3.  Information  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subjed  of  the 
record. 

We  contemplate  disclosing 
information  under  this  proposed  routine 
use  only  in  situations  in  which  the 
individual  asks  his/her  Member  of 
Congress  to  intercede  in  an  SSA  matter 
on  his/her  behalf.  Information  will  be 
disclosed  from  the  proposed  systems 
only  when  the  Member  of  Congress 
inquires  and  presents  evidence  that  he/ 
she  is  acting  on  behalf  of  the  individual 
whose  record  is  requested. 

4.  Information  may  be  disclosed  to  the 
Department  of  Justice  (DOJ),  a  court,  or 
other  tribimal,  or  another  party  before 
such  tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  m 

(2)  Any  SSA  employee  in  his/her 
offidal  capacity;  or 

(3)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA, 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 
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(4)  The  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  EXD),  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purposes  for  which 
the  records  were  collected. 

This  proposed  routine  use  would 
permit  us  to  disclose  information  from 
the  proposed  systems  when  an  SSA 
component  and/or  employee  is  involved 
in  litigation  involving  information  in 
the  proposed  systems.  The  routine  use 
would  also  permit  disclosure  when  SSA 
brings  suit  or  when  another  party  brings 
suit  and  SSA  has  an  interest  in  the 
Utigation. 

5.  Information  may  be  disclosed  to  the 
Office  of  the  President  for  responding  to 
an  individual  who  is  the  subject  of  the 
record  pursuant  to  an  inquiry  received 
from  that  individual  or  from  a  third 
party  on  his  or  her  behalf. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  the  individiul 
who  is  the  subject  of  the  record  or 
someone  else  on  the  individual's  behalf 
asks  the  President  to  intercede  in  an 
SSA  matter  pertaining  to  the  individual. 
Information  may  be  disclosed  from  the 
proposed  systems  when  the  Office  of  the 
President  inquires  and  presents 
evidence  that  it  is  acting  on  behalf  of  the 
individual  whose  record  is  requested. 

6.  Information  may  be  disclosed  to 
student  volunteers  and  other  workers, 
who  technically  do  not  have  the  status 
of  Federal  employees,  when  they  are 
performing  work  for  SSA  as  authorized 
by  law,  and  they  need  access  to 
personally  identifiable  information  in 
SSA  lecords  in  order  to  perform  their 
assigned  Agency  functions. 

Under  certain  Federal  statutes.  SSA  is 
authorized  to  use  the  services  of 
volunteers  and  participants  in  certain 
educational,  training,  employment  and 
community  service  programs.  Examples 
of  such  statutes  and  programs  are:  5 
U.S.C.  3111  regarding  student 
volunteers:  and  42  U.S.C.  2753 
regarding  the  College  Work  Study 
Program.  We  contemplate  disclosing 
information  under  this  routine  use  only 
when  SSA  uses  the  services  of  these 
individuals  and  they  need  access  to 
information  in  these  systems  to  perform 
their  assigned  duties. 

7.  Nontax  return  information,  the 
disclosure  of  which  is  not  expressly 


restricted  by  Federal  law.  may  be 
disclosed  to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
under  44  U.S.C.  2904  and  2906  for  the 
use  of  those  agencies  in  conducting 
records  management  studies. 

The  Administrator  of  the  General 
Services  Administration  (GSA)  and  the 
"Archivist  of  the  National  Archives  and 
Records  Administration  (NARA)  are 
charged  by  44  U.S.C.  2904  with 
promulgating  standards,  procedures, 
and  guidelines  regarding  records 
management  and  conducting  records 
management  studies.  Section  2906  of 
that  law,  also  amended  by  the  NARA 
Act  of  1984,  provides  that  GSA  and 
NARA  are  to  have  access  to  Federal 
agencies'  records  and  that  agencies  are 
to  cooperate  with  GSA  and  NARA.  In 
carrying  out  these  responsibilities,  it 
may  be  necessary  for  GSA  and  NARA  to 
have  access  to  these  proposed  systems 
of  records.  In  such  instances,  the  routine 
use  will  fadUtate  disclosure. 

IV.  Compatibility  of  the  Propoaed 
Routine  Uses 

Both  the  Privacy  Act  (5  U.S.C. 
552a(a)(7)  and  (b)(3))  and  our  disclosure 
regulations  (20  CFR  part  401)  permit  us 
to  disclose  information  under  a  routine 
use  for  a  purpose  which  is  compatible 
with  the  purposes  for  which  we 
collected  the  information.  Section 
401.150(c)  of  our  regulations  permits  us 
to  disclose  information  under  a  routine 
use  to  administer  our  programs.  Section 
401.120  of  our  regulations  provides  that 
we  will  disclose  infcwmation  when  a 
law  specifically  requires  the  disclosure. 

The  proposed  routine  uses  numbered 
1.  2.  3.  4.  5  and  6.  described  above,  will 
fecilitate  SSA's  administration  of  its 
programs.  Routine  use  number  7  will 
allow  GSA  or  NARA  to  inspect  our 
records,  as  required  by  44  U.S.C  2904 
and  2906,  when  those  agencies  conduct 
records  management  studies.  Thus,  all 
of  the  routine  uses  are  appropriate  and 
meet  the  relevant  statutory  and 
regulatory  criteria. 


V.  Safeguards 

We  will  employ  a  number  of  security 
measures  to  minimize  the  risk  of 
unauthorized  access  to  or  disclosure  of 
personal  data  in  these  proposed 
systems.  These  measures  include  the 
use  of  access  codes  to  enter  the 
computer  system  which  will  maintain 
the  data,  and  storage  of  the 
computerized  records  in  seciued  areas 
which  are  accessible  only  to  employees 
who  require  the  information  in 
performing  their  official  duties.  All 
individuals  who  have  access  to  the  data 
will  be  informed  of  the  criminal 


penalties  of  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  the  systems. 

Any  business  arrangement  which  SSA 
may  sign  with  an  alternate  participant  to 
access  the  information  in  the  VR  Re- 
referral  file  will  stipulate  that  (a)  the 
alternate  participant  must  establish 
safeguards  to  protect  the  personal 
information  temporarily  in  its  custody, 
in  accordance  with  the  Privacy  Act 
requirements;  (b)  the  alternate 
participant  may  use  the  information 
only  as  necessary  in  fulfilling  the 
business  arrangement  and  (c)  the 
alternate  participant  would  be  subject  to 
criminal  penalties  for  violations  of  the 
Privacy  AcL 

VI.  Effect  of  the  Proposed  Sjrstems  of 
Records  on  the  Privacy  of  Individuals 

As  discussed  above,  a  number  of 
security  measures  will  be  used  to 
minimize  the  risk  of  unauthorized 
access  to  or  disclosure  of  personal  data.    - 
Thus,  we  do  not  anticipate  that  the 
proposed  systems  will  have  any 
unwarranted  effect  on  the  privacy  of 
individuals. 

Dated:  December  29. 1998. 
Kenastfa  S.  Apfel, 
Commissioner  of  Social  Security. 

06-007 
SVtTEMNAKK: 

Vocational  Rehabilitation:  State 
Vocational  Rehabilitation  Agency 
hiformation  (VR  SVRA)  File.  SSA/OD. 

SECUMTY  OAMnCATION: 

None. 

SVCTEM  location: 

Social  Security  Administration.  Office 
of  Systems  6401  Security  Boulevard. 
Baltimore.  MD  21235. 
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CA- 
SVtTEM: 

(a)  Newly  awarded  title  n  disability 
beneficiaries  referred  by  SSA  to  the 
SVRA  for  VR  services. 

(b)  Current  title  II  disability 
beneficiaries  who  recently  had  a 
continuing  disability  review  (GDR)  and 
still  are  considered  disabled,  and  were 
referred  by  SSA  to  the  SVRA. 

(c)  Newly  awarded  titie  XVI  recipients 
who  are  disabled  or  blind  and  who  are 
referred  by  SSA  to  the  SVRA  for  VR 
services. 

(d)  Current  title  XVI  recipients  who 
are  disabled  or  blind  who  recenUy  had 
a  CDR  and  still  are  considered  disabled 
or  bUnd.  and  were  referred  by  SSA  to 
the  SVRA. 


MnCtVUTOK 

This  system  contains  the  following 
infwmation  about  each  benefidaiy/ 
recipient: 

•  Name; 

•  Beneficiary's  or  recipient's  own 
account  niunber  (BOAN); 

•  Claim  account  number  (CAN): 

•  Prior  incorrect  accoimt  numbei^-in 
the  event  either  SSA  or  the  SVRA 
provides  an  incorrect  account  number, 
it  will  be  retained  for  reference  only: 

•  Dateofbiith; 

•  SVRA; 

•  Refiarral  source— identifies  source  of 
the  record  (new  awards  or  CDR 
continuances); 

•  Date  decision  due — date  ending  the 
fourth  month  after  the  month  of  referral 
when  SVRA  decision  is  due; 

•  District  office; 

•  Action — identifies  SSA-referred 
beneficiaries  or  recipients  accepted  by 
SVRA  for  VR  services  or  placed  in 
extended  evaluation  status; 

•  Date  of  extended  evaluation— date 
the  SVRA  placed  the  beneficiary  or 
recipient  in  extended  evaluation; 

•  Date  of  final  decision — date  the 
SVRA  accepted  the  beneficiary  or 
recipient  for  services,  or  if  in  extended 
evaluation,  date  resolving  extended 
evaluation; 

•  Date  SSA  notified— date  SSA 
informed  of  SVRA  decision; 

•  Control — identifies  records  the 
SVRA  added  to  or  deleted  from  their 
reports. 

AUTHOfVrr  PON  HAMTBIANCE  OF  THE  SYSTai: 

Sees.  222. 223,  225. 1611. 1615. 1631 
and  1633  of  the  Social  Security  Act  (42 
U.S.C. 422, 423. 425, 1382, 1382d, 1383, 
and  1383b);  the  Federal  Records  Act  of 
1950  (Pub.  L.  81-754.  64  Stat.  583).  as 
amended. 


Informaticm  in  this  system  of  records 
is  used  for  the  following  purposes: 

•  To  verify  that  disability 
beneficiaries  and  recipients  who  are 
disabled  or  blind  are  referred  to  the 
SVRA  by  SSA  and  accepted  for  VR 
services; 

•  To  conduct  statistical  studies;  and 

•  To  provide  management 
information  on  VR  referrals. 

rraUTME  ME*  OF  REOOnOS  MAMTAMEO  MTHE 
SYSTEM,  MCLUNNQ  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiue  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Information  may  be  disclosed  to 
State  or  private  alternate  providers 
having  an  approved  business 
arrangement  with  SSA  to  perform 
vocational  rehabilitation  services  for 


SSA  disability  beneficiaries  and 
recipients  who  are  disabled  or  blind. 

2.  Infbnnation  may  be  discloaed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 

3.  Information  may  be  disclosed  to  a 
ccmgressional  office  in  reSpcmse  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subject  of  the 
record. 

4.  Information  may  be  disclosed  to  the 
Department  of  Justice  (DOf).  a  court,  or 
otlwr  tribunal,  or  another  party  before 
such  tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  or 

(2)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(3)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA. 
when  it  is  aumorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribimal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  Utigation,  provided, 
however,  that  in  each  case  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

5.  Information  may  be  disclosed  to  the 
Office  of  the  President  for  responding  to 
an  individual  who  is  the  subject  of  the 
record  pursuant  to  an  inquiry  received 
fitjm  that  individual  or  firom  a  third 
party  on  his  or  her  behalf. 

6.  Information  may  be  disclosed  to 
student  volunteers  and  other  workers, 
who  technically  do  not  have  the  status 
of  Federal  employees,  when  they  are 
performing  woiic  for  SSA  as  authorized 
by  law,  and  they  need  access  to 
personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

7.  Nontax  return  information,  the 
disclosure  of  which  is  not  expressly 
restricted  by  Federal  law,  may  be 
disclosed  to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
under  44  U.S.C.  2904  and  2906  for  the 
use  of  those  agencies  in  conducting 
records  management  studies. 

poucies  and  practices  for  stormg. 
retrievinq,  accessmq,  retamsm  and 
dtsposmq  of  records  w  the  systems: 

storaqe: 

SSA  records  may  be  stored  in  various 
forms  including  magnetic  media  (e.g.. 


magnetic  tape  and  disc),  microfilm,  or 
paper. 


Data  will  be  retrieved  from  the  system 
by  the  individual's  SSN  and/w  by 
name. 

SAFeOUANOS: 

Security  measiues  include  the  use  of 
access  codes  to  enter  the  computer 
system  which  will  maintain  the  data, 
and  storage  of  the  computerized  records 
in  secured  areas  which  are  accessible 
only  to  employees  who  require  the 
information  in  performing  their  official 
duties.  SSA  personnel  who  have  access 
to  the  data  will  be  informed  of  the 
criminal  penalties  of  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  this  system. 

Access  to  information  in  this  system 
of  records  will  be  restricted  to 
authorized  SSA  personnel  and  alternate 
participants.  Any  business  arrangement 
that  SSA  may  enter  into  with  an 
alternate  participant  to  access  the 
information  in  this  system  will  stipulate 
(a)  the  alternate  participant  must 
establish  safeguards  to  protect  the 
personal  information  temporarily  in  its 
custody,  in  accordance  with  the  Privacy 
Act  requirements;  (b)  the  alternate 
participant  may  use  the  information 
only  as  necessary  in  fulfilling  the 
business  arrangement;  and  (c)  the 
alternate  participant  would  be  subject  to 
criminal  penalties  for  violations  of  the 
Privacy  Act. 

RETBITION  AND  DSPOSAL: 

SSA  retains  records  for  one  year  when 
they  concern:  (1)  Documents  returned  to 
an  individual,  (2)  denials  of  requests  for 
confidential  information,  (3)  release  of 
confidential  infonnation  to  an 
authorized  third  party,  and  (4) 
undeliverable  material.  SSA  retains 
records  for  four  years  when  they 
concern  information  and  evidence 
pertaining  to  coverage,  wage,  and  self- 
employment  determinations  or  when  it 
affects  future  claims  development, 
especially  coverage,  wage,  and  self- 
employment  determinations. 
Information  is  erased  or  otherwise 
destroyed  after  the  retention  period. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Associate  Commissioner,  Office  of 
Disability,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOmCATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  of  records  contains  a  record 
pertaining  to  him/her  by  providing  his/ 
her  name,  signature,  and  SSN  to  the 
address  shown  above  under  "Systems 
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manager  and  address"  and  by  referring 
to  the  system.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  enable  an  easier 
and  faster  search  for  an  individual's 
record.)  If  the  SSN  is  not  known,  the 
^  individual  should  provide  name, 
signature,  date  and  place  of  birth,  sex, 
mother's  birth  name,  and  father's  name, 
and  evidence  of  identity.  An  individual 
requesting  notification  of  records  in 
person  need  furnish  only  an 
identification  document  he/she  would 
normally  carry  on  his/her  person  (e.g., 
driver's  license,  or  voter  registration 
card).  An  individual  requesting 
notification  via  mail  or  telephone  must 
furnish  a  minimum  of  his/her  name, 
SSN,  and  date  of  birth  in  order  to 
establish  identity,  plus  any  additional 
information  which  may  be  requested. 


NCCOMOi 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record  contents  they  are  seeking. 


coNToreia  nccoM)  raoccDURE: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 

NCCOW)  SOUnCC  CATCQOim: 

Records  in  this  system  of  records  are 
obtained  from  information  collected  by 
the  State  disability  determination 
^services  when  adjudicating  claims  for 
Social  Security  or  Supplemental 
Security  Income  benefits  based  on 
disability  and  blindness,  fiom  SVRA 
responses,  and  from  existing  SSA 
systems  of  records  (e.g.  the  Claims 
Folders  system). 

SWTEM  EXEMTTED  mOM  CCNTAM  PnOVWONB 

oftncact: 
None. 

00-006 

SYSTEM  name: 

Vocational  RehabiUtation:  SSA 
Disability  Beneficiaries/Recipients 
Eligible  for  Re-referral  to  an  Alternate 
Vocational  Rehabilitation  Service 
Provider  (VR  Re-referral)  File,  SSA/OD. 

SCCUWrv  CLASSmCATION: 

None. 

SYSTEM  location: 

Social  Security  Administration,  Office 
of  Systems,  6401  Security  Boulevard, 
Baltimore.  MO  21235. 

CATEOOMES  0^  MOrVBUAtS  COVENCO  BY  THE 

system: 

(a)  Newly  awarded  title  II  disability 
beneficiaries  referred  by  SSA  to  the 


State  Vocational  Rehabilitation  Agency 
(SVRA)  for  VR  services,  but  not 
accepted  for  VR  services  by  the  SVRA. 

(b)  Current  title  II  disability 
beneficiaries  who  recently  had  a 
continuing  disabiUty  review  (CDR)  and 
still  are  considered  disabled  and  who 
were  referred  by  SSA  to  the  SVRA  but 
were  not  accepted  for  VR  services  by  the 
SVRA. 

(c)  Newly  awarded  title  XVI  recipients 
who  are  disabled  or  blind  and  who  are 
referred  by  SSA  to  the  SVRA  for  VR 
services  but  not  accepted  for  VR 
services  by  the  SVRA. 

(d)  Cunent  title  XVI  recipients  who 
are  disabled  or  blind  who  recently  had 
a  CDR  and  still  are  considered  disabled 
or  blind  and  who  were  referred  by  SSA 
to  the  SVRA,  but  were  not  accepted  for 
VR  services  by  the  SVRA. 

CATEOOMES  OF  RCCONOS  M  THE  SYSTEM: 

This  system  contains  the  following 
information  about  each  beneficiary/ 
recipient: 

•  Name: 

•  Social  security  number  (SSN); 

•  Date  of  birth; 

•  Address; 

•  Telephone  number  (if  available); 

•  Alternate  participant  service 
categories; 

•  Date  first  available  for  alternate 
participant  selection; 

•  Name  of  representative  payee 
(where  applicable). 

AUTHOWTY  FOII  MAMTENANCC  OF  THESE 
SYSTEMS: 

Sees.  222.  223.  225. 1611. 1615, 1631 
and  1633  of  the  Social  Security  Act  (42 
U.S.C.  422. 423.  425, 1382.  1382d,  1383 
and  1383b);  the  Federal  Records  Act  of 
1950  (Pub.  L.  81-754,  64  Stat.  583),  as 
amended. 

PURPOSE: 

Information  in  this  system  of  records 
is  used  for  the  following  purposes: 

•  To  provide  approved  alternate 
participants  with  disability  beneficiaries 
and  recipients  who  are  disabled  or  blind 
and  who  are  eligible  for  VR  services; 

•  To  conduct  statistical  studies; 

•  To  provide  management 
information  on  VR  re-referrals; 

•  To  identify  the  approved  alternate 
participant  who  is  providing  the  VR 
services. 

ROUTME  USES  OF  RECORDS  MAMTASIED  M  THE 
SYSTEM.  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Information  may  be  disclosed  to 
State  or  private  alternate  providers 
having  an  approved  business 
arrangement  with  SSA  to  perform 


vocational  rehabilitation  services  for 
SSA  disability  beneficiaries  and 
recipients  who  are  disabled  or  blind. 

2.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 

3.  Information  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  fiom  the  congressional  office 
made  at  the  request  of  the  subject  of  the 
record. 

4.  Information  may  be  disclosed  to  the 
Department  of  Justice  (DOJ),  a  court,  or 
other  tribunal,  or  another  party  before 
such  tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  or 

(2)  any  SSA  employee  in  his/her 
official  capacity;  or 

(3)  any  ^SA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA. 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(4)  the  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  afliect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

5.  Information  may  be  disclosed  to  the 
Office  of  the  President  for  responding  to 
an  individual  who  is  the  subject  of  the 
record  pursuant  to  an  inquiry  received 
from  that  individual  or  bom  a  third 
party  on  his  or  her  behalf. 

6.  Information  may  be  disclosed  to 
student  volunteers  and  other  workers, 
who  technically  do  not  have  the  status 
of  Federal  employees,  when  they  are 
performing  work  for  SSA  as  authorized 
by  law,  and  they  need  access  to 
personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

7.  Nontax  return  information,  the 
disclosure  of  which  is  not  expressly 
restricted  by  Federal  law,  may  be 
disclosed  to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
under  44  U.S.C.  2904  and  2906  for  the 
use  of  those  agencies  in  conducting 
records  management  studies. 

POUCKS  AND  PRACTICES  FOR  STORSIQ. 
RETRIEVSIQ,  ACCCSBWg,  RCTAMSM  AND 
DVPOSSM  OF  RECORDS  S<  THE  SYSTEMS: 

storage: 

SSA  records  may  be  stored  in  various 
forms  including  magnetic  media  (e.g.. 


magnetic  tape  and  disc),  microfilm,  or 
paper. 

REmCVASNJTY: 

Data  will  be  retrieved  from  the  system 
by  the  individual's  SSN  and/or  name 
and/or  address. 

SAFCQUAROS: 

Security  measures  include  the  use  of 
access  codes  to  enter  the  computer 
system  which  will  maintain  the  data, 
and  storage  of  the  computerized  recoords 
in  sectued  areas  which  are  accessible 
only  to  employees  who  require  the 
information  in  performing  their  official 
duties.  SSA  employees  who  have  access 
to  the  data  will  be  informed  of  die 
criminal  penalties  of  the  Privacy  Act  for 
unauttiorized  access  to  or  disclosure  of 
information  maintained  in  the  system. 

Access  to  information  in  this  system 
of  records  will  be  restricted  to 
auth(HizBd  SSA  personnel  and  alternate 
participants.  Any  business  arrangement 
that  SSA  may  enter  into  with  an 
alternate  participant  to  access  the 
information  in  this  system  will  stipulate 
(a)  the  alternate  participant  must 
establish  safeguards'to  protect  the 
personal  information  temporarily  in  its 
custody,  in  accordance  %vith  the  Privacy 
Act  requirements;  (b)  the  alternate 
participant  may  use  the  information 
only  as  necessary  in  fulfilling  the 
business  arrangement;  and  (c)  the 
alternate  participant  would  be  subject  to 
criminal  penalties  fw  violations  of  the 
Privacy  Act 


SSA  retains  records  for  one  year  when 
they  concern:  (1)  Dociunents  returned  to 
an  individual,  (2)  denials  of  confidential 
information.  (3)  release  of  confidential 
information  to  an  authorized  third 
party,  and  (4)  undeliverable  material. 
SSA  retains  records  for  four  years  when 
they  concern  information  and  evidence 
pertaining  to  coverage,  wage,  and  self- 
employment  determinations  or  when  it 
afiacts  future  claims  development. . 
espedally  coverage,  wage,  and  self- 
employment  determinations. 
Informaticm  is  erased  or  otherwise 
destroyed  after  the  retention  period. 


Associate  Commissioner,  Office  of 
Disability.  Social  Sscurity 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 


noiwcahoni 

An  individual  can  determine  if  this 
system  of  records  oootains  a  record 
pertaining  to  him/her  by  providing  his/ 
her  name,  signature,  and  SSN  to  the 
address  shown  above  under  "Systems 
manager  and  addiess"  and  by  referring 


to  the  qrstem.  (Furnishing  the  SSN  is 
volimtary,  but  it  will  enable  an  easier 
and  faster  search  for  an  individual's 
record.)  If  the  SSN  is  not  known,  the 
individual  should  provide  name, 
signature,  date  and  place  of  birth,  sex, 
mother's  birth  name,  and  father's  name, 
and  evidence  of  identity.  An  individual 
requesting  notification  of  records  in 
person  need  furnish  only  an 
identification  document  he/she  would 
normally  carry  on  his/her  person  (e.g.. 
drivOT's  license,  or  voter  registration 
card).  An  individual  requesting 
notification  via  mail  or  telephone  must 
furnish  a  minimum  of  his/her  name, 
SSN.  and  date  of  birth  in  order  to 
establish  identity,  plus  any  additional 
information  which  may  be  requested. 

record  access  PROCEDURES; 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record  contents  they  are  seeking. 

UUNIESIWQ  RECORD  PROCEDURE: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 


Records  in  this  sjrstem  of  records  are 
obtained  from  information  collected  by 
the  State  disability  determination 
services  when  adjudicating  claims  for 
Social  Security  or  Supplemental 
Security  Income  benefits  based  on 
disability  and  blindness,  from  SVRA 
responses,  and  from  existing  SSA 
systems  of  records  (e.g.  the  Claims 
Folders  system). 

system  EXEMPTED  FROM  C8ITAM  PROVnnNS 
OF  THE  ACT: 

None. 
|FR  Doc  98-3416  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  272^ 

Privacy  Act  of  1974;  Altorsd  Syatsm  of 
Rsoords 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records,  STATE-30, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r)),  and  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  Frimiary  2, 

IsltfO* 


It  is  proposed  that  the  altered  system 
description  include  revisions  and/or 
additions  to  each  section  except 
"System  name"  and  "Systems  exempted 
from  certain  provisions  of  the  Act." 
These  changes  to  the  existing  system 
description  are  proposed  to  reflect  more 
accurately  the  Bureau  of  Finance  and 
Management  Policy's  record-keeping 
practices,  a  reorganization  of  its 
activities  and  operations,  and  the 
enlargement  of  its  mandate  pursuant  to 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(Welfare  Reform  Law.  42  U.S.C.  653) 
and  the  disclosure  of  data  from  the 
Personnel  Payroll  Records  to  the  Office 
of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Himian  Services  for  use  in  the  National 
Database  of  New  Hires. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Kenneth  F. 
Rossman.  Acting  Chief;  Programs  and 
Policies  Division;  Office  of  Information 
Resources  Management  Programs  and 
Services;  Room  1239;  Department  of 
State;  2201  C  Street,  NW.;  Washington, 
DC  20520-1512.  This  system  of  records 
will  be  effective  40  days  from  the  date 
of  publication  unless  the  Department 
receives  comments  which  will  result  in 
a  contrary  determination. 

The  altered  system,  the  "Personnel 
Payroll  Records,  STATE-30"  will  read 
as  set  forth  below. 

Dated:  February  2, 1998. 
Andrew  J.  Wimar, 

Acting  Assistant  Secretary  for  the  Bureau  of 
Admirustration. 

8TATE-30 

SYSTEM  NAME: 

Personnel  Payroll  Records. 
Unclassified  and  classified. 

SVSTBI  location: 

Department  of  State,  Room  1921,  2201 
C  Street.  NW,  Washington,  DC  20520; 
Annex  15, 1800  N.  Kent  Street, 
Arlington,  VA  22209;  Charleston 
Financial  Service  Center,  Building 
646A,  1969  Dyess  Avenues,  Charleston, 
SC  29408;  and  overseas  at  U.S. 
embassies,  U.S.  constilates  general  and 
consulates. 


CA' 


OF  SnVBUAtS  COVERED  BY  TNE 


Current  and  former  Civil  Service  and 
Foreign  Service  employees  of  the 
Department  of  State  including  those 
serving  under  full-time,  part-time, 
intumittent,  tempwaiy.  and  limited 
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appointments:  Foreign  Service 
annuitants;  and  employees  of  other 
agencies  for  whom  the  Department 
provides  payroll  service. 

CATfOOIMES  OF  RCCOROC  M  THC  SYtTCM: 

Personnel  actions,  payroll  control 
records,  allotment  requests,  tax  forms, 
death  claims,  bond  requests,  leave 
records,  time  and  attendance  records, 
fisderal.  state  and  city  income  tax 
withholding  statements,  compensation 
records,  health  insurance  forms, 
reconciliation  records,  employee  payroll 
authorizations  from  other  agencies, 
retirement/separation  and  transfer 
forms,  and  leuted  correspondence. 

AUTNOerrV  KM  MMNTBMNCC  OF  THE  SVSTBI: 

22  U.S.C  26Sla  (Organization  of  the 
Department  of  State;  22  U.S.C.  3921 
(Management  of  service):  5  U.S.C.  301 
(Management  of  the  Department  of 
State);  22  U.S.C.  4042  (Maintenance  of 
the  Foreign  Service  Retirement  and 
DisabiUty  Fund):  42  U.S.C.  653  (the 
Personal  Responsibility  and  Woric 
Opportunity  Reconciliation  Act  of 
1996):  Executive  Order  11491.  as 
amended  (Labor-management  relations 
in  the  Federal  service):  5  U.S.C.  5501- 
5584  (Pay  Administration);  and  31 
U.S.C  901-903  (Agency  Chief  Financial 
OfBcers). 


ROUTSK  USn  OP  RCOOWM  MMNTAMH)  M  THE 
SYSTBH.  MCLUDSIQ  CATCQOMCS  OT  USBW  /MO 
lOFSUCNUSCS: 


The  information  in  this  system  is  used 
to  prepare  accurate  and  complete 
biweekly/monthly  payroll  and  related 
reports  which  include:  Entering  change 
data  into  the  computerized  personnel 
payroll  system:  producing  a  variety  of 
machine  reports  for  use  by  allotment 
accountants;  issuing  biweekly/monthly 
pay  checks  and  statements;  computing 
and  issuing  lump-sum  pay  checks  for 
personnel  separating:  issuing  terminal 
leave  payments;  confirming  time  and 
attendance  and  leave  data  to  assist  in 
dociimenting  claims  for  restored  annual 
leave:  providing  leave  data  to  the 
Bureau  of  Personnel  and  the  Office  of 
Personnel  Management  to  facilitate 
computing  retirement  cases;  providing 
appropriate  allotments  for  individuals; 
issuing  salary  advances;  rei>orting 
wages,  compensation  and  allowances: 
reporting  federal,  state,  city  and  other 
related  taxes:  filing  information  returns; 
processing  debt  collection  actions;  and 
processing  other  related  payroll 
documents. 

Information  consisting  of  the  names, 
social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire, 
quarterly  earnings,  employer  identifying 
information,  and  State  of  hire  of 


employees  may  be  diKlosed:  (1)  To  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  the  purpose  of 
locating  individuals  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
sources  of  income,  and  for  other  child 
support  enforcement  actions  as  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(Welfare  Reform  Law.  42  U.S.C.  653):  (2) 
to  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Secvuity  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  Federal  Parent 
Locator  S^em  by  the  Office  of  Child 
Support  Enforcement;  and  (3)  to  the 
Office  of  Child  Support  Enforcement  for 
release  to  the  Department  of  Treasury 
for  purposes  of  administering  the 
Earned  Income  Tax  Credit  Program 
(Section  32.  Internal  Revenue  Code  of 
1986)  and  verifying  a  claim  with  respect 
to  employment  in  a  tax  return. 

The  principal  users  of  this 
information  outside  the  Department  of 
state  are:  federal,  state,  and  dty 
governments  which  are  issued  tax 
reports;  the  Internal  Revenue  Service 
and  the  Social  Security  Administration 
which  are  sent  tax  and  withholding 
data;  and  the  Office  of  Personnel 
Management  which  receives  the  total 
record  of  the  Qvil  Service  Retirement 
System  and  the  Federal  Employees 
Retirement  System  benefit  deductions 
including  life  and  health  insurance.  A 
record  from  this  system  of  records  may 
be  disclosed  to  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation 
and  oversight  of  federal  (Mrsoimel 
management.  The  Department's 
Consolidated  American  Payroll  Division 
(CAPD)  of  the  Office  of  Compensation 
and  Pension  provides  employee  payroll 
services  and  data  to  other  U.S.  « 

Government  agencies  pursuant  to 
agreements.  Memoranda  of 
Understanding  or  other  documents 
authorizing  services.  Those  agencies 
include:  American  Institute  in  Taiwan; 
Department  of  Agriculture;  Department 
of  Commerce;  Department  of  Justice 
including  the  Drug  Enforcement 
Administration  and  Immigration  and 
Naturalization  Service;  Department  of 
Defense;  Department  of  Treasury 
intluding  the  Customs  Service  and  the 
Secret  Service;  Department  of 
Transportation  including  the  Federal 
Aviation  Administration  and  the 
Maritime  Administration;  Department  of 
Health  and  Human  Services; 
Department  of  Energy:  U.S.  Trade 


Representative;  Nuclear  Regulatory 
Commission;  Department  of  the  Army; 
Federal  Emergency  Management 
Agency;  ACTION  (Peace  Corps);  United 
States  Information  Agency;  Agency  for 
International  Development:  Social 
Security  Administration;  Center  for 
Disease  Control:  United  States  Battle 
Monuments  Commission;  National 
Aeronautics  and  Space  Administration:  ' 
and  the  Board  of  International 
Broadcasting.  Information  is  also  made 
available  to  officials  of  labor 
organizations  recognized  imder  E.O. 
11491.  as  amended,  concerning  the 
identity  of  Department  of  State 
employees  contributing  dues  each  pay 
period  and  the  amount  of  dues  withheld 
from  each  contributor,  to  officers  and 
employees  of  a  federal  agency  or  public 
accounting  firm  for  purposes  of  audit;  to 
the  Department  of  Justice  when 
representing  the  D^tartment  or  another 
U.S.  Govoimient  agency  in  htigation;  to 
an  authorized  appeal  grievance 
examiner,  formal  complaints  examiner; 
eqiial  employment  opportimity 
investigator,  arbitrator  or  other  duly 
authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  Information  may  also  be 
released  on  a  need-to-know  basis  to 
other  government  agencies  having 
statutory  or  other  lawful  authority  to 
maintain  such  information.  Also  see  the 
"Routine  Uses"  paragraphs  of  the 
Prefetory  Statement  published  in  the 
Federal  Register. 


(MMMMQ  OF  RBCOMOe  M  THE  SVtlEM. 
STONAOC: 

Hard  copy,  microfiche,  electronic 
media. 

RETMEVAaaJTY: 

Individual  name.  Social  Security 
Number. 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  Annex  15  has  security 
access  controls  (code  entrances)  and/or 
security  alarm  systems.  All  records 
containing  personal  information  are 
maintained  in  secured  file  cabinets  or  in 
restricted  areas,  access  to  which  is 
limited  to  authorized  personnel.  Access 
to  computerized  files  is  password- 
protected  and  under  the  direct 
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supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  ai4{Mt  trails  of  access  from  die 
computer  media,  thereby  permittii^ 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

WfcHNIlOW  AMD  OmfOML, 

Retention  of  these  records  varies  from 
3  to  99  years,  depending  upon  the 
specific  kind  of  record  involved.  They 
are  retired  or  destroyed  in  aocindance 
with  published  records  schedules  of  the 
Department  of  State  and  as  approved  by 
the  National  Archives  and  Records 
Administration.  More  specific 
information  may  be  obtained  by  writing 
to  the  Director.  Office  of  Information 
Resources  Management  Programs  and 
Services:  Room  1239;  Department  of 
State:  2201  C  Street.  NW;  Washington, 
DC  20520-1512. 

SVSTBM  MANAQenf^  AND  AOONCSS: 

Chief.  Applications  Programming 
Division,  Systems  and  Integration 
Office.  Information  Management. 
Bureau  of  Administration.  Room  4428, 
Department  of  State,  Washington,  DC 
20520. 

NOmCATION  fmcbhnie: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Finance  and 
Management  Policy's  Office  of 
Compensation  and  Pension  (Personnel 
Payroll  Records)  might  have  records 
pertaining  to  themselves  should  write  to 
the  Director;  Office  of  Information 
Resources  Management  Programs  and 
Services:  Room  1239;  Department  of 
State:  2201  C  Street.  NW;  Washington, 
DC  20520-1512.  The  individual  must 
specify  that  he/she  wishes  the  Personnel 
Payroll  Records  to  be  checked.  At  a 
minimum,  the  individual  must  include: 
name;  date  and  place  of  birth;  Social 
Security  Number,  approximate  dates  of 
employment  with  the  Department  of 
State:  ciurent  mailing  address  and  zip 
code:  and  signature. 


RECORD  ACCESS  AND 


procbhires: 


Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director; 
Office  of  Information  Resources 
Management  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEOORKS: 

These  records  contain  information 
obtained  from  the  individual  who  is  the 
subject  of  these  records,  the  Bureau  of 
Personnel,  and  other  U.S.  Government 
agencies  where  an  employee  was 
previously  employed. 


SVtTBM  EXEMPTB)  FROM  CBITASI PR0VWM8 
OFTNEACT: 

Pursuant  to  5  U.S.C  552a(k)(4)  certain 
records  contained  within  this  system  of 
records  are  exempted  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G).  (H).  and 
(I),  and  (f)  in  accordance  with 
Department  of  State  rules  published  in 
the  Federal  Register. 

[PR  Doc.  98-^382  Filed  2-10-98;  8:45  am) 
tHUHO  oooc  nto-tt-M 


DEPARTMENT  OF  STATE 
tPubHc  Notiee  2722) 

BureMi  of  Poltticai-MHItafy  Affairs; 
Office  of  Nuclear  Energy  AfiaiPe; 
Interagency  Procaduiva  for  the 
Impleinenlatlon  of  the  U.S.-IAEA 
SafeQuarde  Agreement 

This  notice  sets  forth  U.S.  agency 
procedures  for  implementation  of  the 
Agreooaent  Between  the  United  States  of 
America  and  the  International  Atomic 
Energy  Agency  for  the  Application  of 
Safeguards  in  the  United  States  of 
America,  with  Protocol  (IAEA  INFCIRC/ 
288),  hereinafter  referred  to  as  the 
AgreemenL 

For  additional  infonnation,  contact 
Alex  Burkart  (phone:  202-647-4413), 
Office  of  Nuclear  Energy  Affairs.  Biireau 
of  Political-Military  Affairs  (PM/NE). 
Departm«it  of  State.  Washington,  DC 
20520. 

A.  Coordination 

(1)  IAEA  Steering  Committee. 

(a)  The  interagency  mechanism  for 
coordinating  policy  and  resolving 
disputes  relating  to  the  implementation 
of  the  Agreement  shall  be  the  IAEA 
Steering  Committee  (ISC),  which  is 
concerned  generally  with  IAEA  pohcy 
matters.  The  ISC  is  composed  of 
representatives  from  the  Department  of 
State  (State),  the  Department  of  Energy 
(DOE),  the  Nuclear  Regulatory 
Conunission  (NRC),  the  Arms  Control 
and  Disarmament  Agency  (ACDA),  the 
Department  of  Defense  (DOD),  the  Office 
of  Management  and  Budget  (OMB),  and 
the  staff  of  the  National  Security 
Council  (NSC)  and  the  intelligence 
community  (IC).  The  ISC  is  chaired  by 
the  U.S.  Representative  to  the  IAEA  or 
such  other  official  as  may  be  designated 
by  the  Secretary  of  State. 
Representatives  of  the  agencies  which 
are  ISC  members  are  designated  by  the 
respective  heads  of  such  agencies.  The 
ISC  shall  meet  at  such  intervals  set  by 
the  ISC  and  at  any  time  at  the  request 

of  any  ISC  member. 

(b)  In  the  event  any  question  of 
interpretation  of  the  Agreement 


affecting  NRC  arises  which  is  not 
resolved  by  the  ISC,  the  NRC  shall  seek 
and  be  bound  by  guidance  from  the 
President.  Neither  this  provision,  nor 
any  other  provision  in  these  procedures, 
shall  in  any  way  alter  the 
responsibilities  of  the  NRC  or  in  any 
way  limit  the  existing  authorities  and 
responsibilities  of  the  NRC. 

(2)  Subgroup  on  IAEA  Safeguards  in 
the  U.S. 

(a)  The  ISC  shall  establish  a 
subcommittee  known  as  the 
Subcommittee  on  International 
Safeguards  and  Monitoring  (SISM).  This 
subcommittee  will,  in  turn,  establish  the 
Sub^t>up  on  IAEA  Saf^uards  in  the 
U.S.  (SISUS).  SISUS  shall  be  composed 
of  representatives  from  State,  ACDA, 
NRC,  DOE,  and  DOD.  The  NRC  will 
appoint  the  Chair  of  the  SISUS.  Each 
agency  shall  designate  its  respective 
representatives  to  serve  on  the  SISUS. 

(b)  The  SISUS  shall  monitor 
implementation  of  the  Agreement,  carry 
out  responsibilities  specifically 
prescribed  in  these  procedures,  and 
undertake  such  other  working  level 
activities  as  may  be  designated  by  the 
SISM  or  the  ISC. 

(3)  Negotiating  Team. 

(a)  The  Negotiating  Team  shall  be 
composed  of  the  members  of  the 
Subgroup  or  their  designates.  Designates 
must  be  full-time  Government 

(b)  The  Negotiating  Team  shall 
negotiate  with  the  IAEA  the  Subsidiary 
Arrangements  and  the  Transitional 
Subsidiary  Arrangements  (collectively 
referred  to  as  the  Arrangements),  and 
undertake  such  other  responsibilities  as 
may  be  designated  by  the  SISM  or  the 
ISC. 

(c)  Counsel  and  other  agency  officials 
may  participate  in  Negotiating  Team 
activities  at  therequest  of  their 
respective  agency  representative. 

B.  Conununicationfl 

As  provided  in  the  Arrangements, 
normally,  official  communications  on 
matters  relating  to  implementation  of 
the  Agreement  from  the  IAEA  are  to  be 
addressed  to  State  through  the  Mission 
of  the  United  States  of  America  to  the 
IAEA  (Mission),  and  from  State  are  to  be 
addressed  to  the  IAEA  through  the 
Mission.  An  officer  in  PM/NE  and  an 
officer  in  the  Mission  shall  be  assigned 
responsibility  for  communications  to 
and  from  the  IAEA  in  connection  with 
implementation  of  the  Agreement.  In 
the  event  of  the  occurrence  of 
unexpected  circumstances, 
conununications  may  be  undertaken,  as 
appropriate,  other  than  as  set  forth  in 
this  Section  of  the  procedures. 
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C  RegiilatioB  of  NRC  Licwued  or 
Cettifiad  FaciUtias  and  Managament  of 
DOE  Lioansa-Exonpt  Fadlitias 

(1)  For  implementatian  of  the 
Agreement, 

(a)  The  NRC  shall  be  responsible  for 
maintaining  necessary  regulations 
applicable  to  NRC  licensed  or  certified 
fadlities;  and 

(b)  DOE  shall  be  responsible  for 
maintaining  appropriate  mechanisms 
applicable  to  DOE  license-exempt 
bdlities. 

(2)  Requirements  contained  in  the 
Arrangements  shall  be  implemented  as 
follows: 

(a)  With  respect  to  an  NRC  licensed  or 
certified  facility,  through  the 
promulgation  of  regxilations,  the 
incorporation  of  appropriate 
amendments  to  licenses  and  the 
issuance  of  such  orders  as  may  be 
necessary  to  assure  compliance;  and 

(b)  With  respect  to  a  DOE  license- 
exempt  facility,  through  the 
promulgation  of  appropriate 
mechanisms. 

D.  Facility  Attachments  and 
Tranaitional  Facility  Attachments 

The  responsible  agency  (RA)  is  the 
NRC  for  NRC  licensed  or  certified 
facilities  and  the  DOE  for  DOE  license- 
exempt  fecilities. 

(1)  Preparation.  The  RA  shall 
participate  with  the  IAEA  in  preparation 
of  the  material  for  the  draft  facility 
attachment  and  transitional  facility 
attachment  (collectively  referred  as  the 
draft  attachment)  for  each  facility 
selected  by  the  IAEA,  under  Article  39 
of  the  Agreement  or  Article  2  of  the 
Protocol.  The  RA  shall  consult  with  the 
facility  operator  and,  as  appropriate, 
arrange  for  such  operator  to  particifMte 
in  the  preparation  of  the  material  for  the 
draft  attacnment  for  such  facility.  The 
RA  shall  provide  the  Negotiating  Team 
an  opportunity  to  take  part  in 
preparation  with  the  IAEA  of  the  draft 
facility  attachment  for  use  in 
negotiation. 

(2)  Negotiation.  The  draft  attachment 
shall  be  approved  by  the  Negotiating 
Team  for  negotiation.  Each  facility 
attachment  or  transitional  facility 
attachment  (collectively  reCarred  to  as 
the  attachment)  shall  be  negotiated  with 
the  IAEA  by  the  Negotiating  Team 
under  the  guidance  of  the  SISM.  In  the 
course  of  these  negotiations,  the 
operator  of  the  bdlity  will  be  consulted 
and  views  and  interests  of  each  such 
operator  will  be  considered.  The  facility 
operator  will  be  given  the  opportimity 
to  review  and  comment  on  the 
attachment  before  it  is  agreed  to  b^  the 
U.S.  Agreement  shall  be  indicated  by 


the  ISC  Chair  or  his  designee  initialing 
the  attachment. 

E.  Infonnation  To  Be  Provided  to  the 
IAEA 

(1)  Reports  on  the  status  of  nuclear 
material  required  to  be  submitted  to  the 
IAEA  pursuant  to  the  Agreement  at 
specified  intervals  or  occasions  shall  be 
compiled  and  submitted  as  follows: 

(a)  Review  and  transmission  of  initial 
reports  and  periodic  accounting  reports, 
inclxiding  amplifications  and 
clarifications  thereof,  in  accordance 
with  Codes  3.3  and  3.4  of  the 
Arrangements,  shall  be  the  obligation  of 
the  RA.  These  rep<Rts  shall  be  prepared 
on  computer  diskette  by  the  Nuclear 
Materials  Management  and  Safaguards 
System  (NMMSS)  operated  |oinUy  by 
NRC  and  DOE.  The  RA  shall  make 
arrangements  for  submission  of  the 
necessary  data  from  each  CaciUtv 
operator  to  NMMSS,  which  shall 
compile  consolidated  reports  and  send 
the  diskette  to  the  RA  for  review  and 
transmission  to  PM/NE  for  delivery  to 
the  IAEA.  The  RA  shall  consult  and 
provide  to  PM/NE.  and  PM/NE  shall 
provide  to  the  IAEA,  the  telex  address 
and  the  telephone  niunber  of 
appropriate  personnel  to  be  available  for 
use  by  the  IAEA  in  seeking  clarifications 
and  amplifications  (including  questions 
concerning  reported  data)  of  the 
accounting  reports. 

(b)  The  RA  shall  prepare  and  transmit 
special  reports,  including  amplifications 
and  clarification  thereof,  in  accordance 
with  Code  3.5  of  the  Subsidiary 
Arrangements.  The  RA  shall  send  each 
report  to  PM/NE  to  permit  PM/NE  to 
decide  if  any  further  review  is  needed 
prior  to  transmission  by  PM/NE  to  the 
IAEA  and  whether  the  report  should  be 
referred  to  the  ISC  for  its  consideration. 

(c)  In  the  event  a  material 
imaccoimted  for  (MUF)  at  any  facility 
selected  by  the  IAEA  under  the 
Agreement  exceeds  the  IAEA  limits  or 
the  limits  specified  in  74.31(c)(5)  or 
74.59(f)(l)(i),  whichever  is  smaller,  the 
ISC  shall  determine  in  satisfying  the 
terms  of  the  Agreement  what 
information  if  any  relating  to  any  U.S. 
investigation  of  the  MUF  is  to  be 
transmitted  to  the  IAEA. 

(2)  Information  other  than  reports 
described  in  paragraph  (1)  of  this 
Section  includes  completed  Design 
Information  Questionnaires  and  other 
information  needed  in  connection  with 
design  review,  changes  in  design,  and 
reouirements  with  respect  to 
radiological  protection:  and  notification 
of  an  intended  withdrawal  (Agreement 
Article  12(a))  and  of  an  international 
transfer  (Agreement  Article  89).  The  RA 
shall  be  responsible  for  obtaining  such 


required  information  and  ensuring  that 
it  is  prepared  in  prescribed  format  for 
transmission  to  die  IAEA  in  accordance 
with  Codes  3.1.  3.2.  3.6.  and  3.7  of  the 
Subsidiary  Anangonents  and  Codes  3.1 
and  3.2  of  the  Transitional  Subsidiary 
Arrangements.  Such  information  and 
notification  shall  be  transmitted  to  the 
IAEA  by  State. 

(3)  The  Agreement  shall  not  be 
construed  to  permit  the  conununication 
to  die  IAEA  of  Restricted  DaU 
controUed  by  the  Atomic  Energy  Act  of 
1954.  as  amended. 

F.EUgibleLiat 

(1)  The  list  of  eligible  U.S.  Cadlities 
provided  to  the  IAEA  under  Agreement 
Article  1(b)  (eligible  list)  shall  be 
reviewed  by  the  SISUS  &t>m  time  to 
time  to  determine  if  any  addition  or 
removal  of  a  facility  should  be  made. 
The  RA  shall  be  responsible  for 
informing  the  SISUS  of  any  change  in 
the  status  of  any  facility,  relative  to 
possible  addition  to.  or  removal  &t>m, 
die  eligible  list.  The  SISUS  shall 
recommend  to  the  ISC  changes  to  be 
made  in  the  eligible  list,  tn  the  event 
that  any  ISC  member  agency  believes 
that  for  national  security  reesons  a 
particular  urgency  exists  relative  to  the 
removal  of  a  facility  from  the  eligible 
list,  such  agency  may.  where 
disagreement  develops  or  where 
immediate  affirmative  action  is  deemed 
essential  and  cannot  be  accommodated 
by  the  ISC.  seek  to  have  the  President 
decide  regarding  such  proposed 
removal. 

(2)  Any  changes  in  the  eligible  list 
shall  be  submitted  to  the  IAEA  by  PM/ 
NE  through  the  Mission  as  provided  in 
Agreement  Article  34,  after  the 
following  notification  by  State  to  the 
Congress: 

(a)  For  any  addition,  after  60  days 
notice  to  the  Senate  Committee  on 
Foreign  Relations  and  the  House 
Committee  on  Forei^TAfEairs,  which 
notice  shall  include  an  explanation  of 
the  basis  on  which  the  determination  to 
make  the  addition  was  made,  and  if  the 
Congress  has  not  during  said  60-day 
period  passed  a  concurrent  resolution  of 
disapproval:  and 

(b)  For  any  deletion,  after  notification 
to  the  Senate  Committee  on  Foreign 
Relations  and  the  House  Conunittee  on 
Foreign  Affiairs. 

(3)  State  shall  provide  each  of  the  ISC 
member  agencies  with  a  copy  of  the 
eligible  list  and  changes  thereto.  The 
NRC  shall  make  it  available  for 
inspection  in  the  NRC  Public  Document 
Room. 
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G.  IAEA  Consnltatioas 

(1)  The  Director  General  of  the  IAEA, 
in  selecting  any  facility  xmder  the 
Agreement,  may  seek  to  consult  with 
the  United  States  in  the  interest  of 
avoiding  discrimination  among  U.S. 
focilities  in  accordance  with  Agreement 
Article  2(c).  Moreover,  the  U.S.  and 
IAEA  may  likely  consult  to  insure 
compliance  witn  Agreement  Article  22; 
and  the  United  States  may  request 
consultations  in  accordance  with 
Agreement  Article  80.  All  matters 
concerning  any  such  consultation  shall 
be  considered  by  the  SISM  on  the  basis 
of  recommendations  by  the  SISUS. 

(2)  hi  addition  to  consultations 
contemplated  in  paragraph  (a)  of  this 
Section.  PM/NE  shall  arrange  for 
periodic  consultations  between  the 
SISUS  and  the  IAEA,  in  accordance 
with  Agreement  Article  19.  to  review 
progress  in  implementation  of  the 
Agreement  and  to  consider  any  matter 
r^vant  to  the  Agreement  which  either 
party  to  the  Agreement  may  raise. 

H.  Matters  Raised  by  Facility  Operators 

Any  questicHi,  complaint  or  request 
from  a  facility  operator  shall  be  directed 
to  the  RA.  The  RA  shall  consider  the 
matter  in  accordance  with  its 
establi^ed  procedures.  Any  questions 
from  a  facility  operator  concerning  any 
interpretation  of  the  Agreement  or  the 
Arrangements,  any  question  relating  to 
the  payment  of  invoices  by  the  IAEA  to 
the  facility  operator,  and  any  request 
from  a  facility  operator  with  respect  to 
exemption  or  termination  of  safeguards, 
other  than  as  provided  for  in  an 
attachment,  shall  be  addressed  to  the 
RA.  The  RA  will  advise  SISUS  of  such 
question  or  request  for  consideration.  If 
necessary  the  matter  will  be  referred  to 
the  SISUS.  the  Negotiating  Team,  or  the 
SISM/ISC  for  consideration  or 
resolution. 

I.  Matter*  Raised  by  the  IAEA 

Any  question,  complaint,  or  request 
concerning  implementation  of  the 
Agreement  which  is  received  fitim  IAEA 
Heedquarters  by  the  Mission  in 
accordance  with  Codes  1.1  of  the 
Arrangements,  and  is  not  otherwise 
provided  for  in  these  procedures,  shall 
be  transmitted  to  PM/NE.  PM/NE  shall 
refer  such  matters  to  the  SISUS  for 
consideration  and  recommendation  or 
resolution.  The  Chair  of  Uie  SISUS  will 
communicate  these  matters  to  the 
Negotiating  Team,  the  SISM,  and  the 
RA,  as  appropriate. 

J.  Matters  Concerning  IAEA  Inspectors 

(1)  Any  question,  complaint  or 
request  for  assistance  from  any  IAEA 
inspector,  while  performing  inspection 


activities  in  the  United  States,  which  is 
not  resolved  by  personnel  at  the  facility 
in  question  (x  through  the  RA  contact, 
sh^  be  referred  to  SISUS.  The  IAEA 
shall  be  provided  with  the  names  of 
designated  officials  in  the  NRC.  DOE 
and  PM/NE  for  this  purpose,  including 
24-hour  telephone  number  informaticm. 
The  designated  official  contacted  shall 
advise  the  RA  as  soon  as  possible 
whenever  so  contacted,  to  determine 
whether  any  immediate  action  is 
appropriate  and  to  obtain  any  necessary 
assistance  frtun  the  appropriate  RA 
official.  If  time  and  drcumstanoes 
permit,  the  matter  may  be  referred  to  the 
SISUS  and,  in  any  event,  the  SISUS 
shall  be  advised  of  the  matter  and  its 
resolution. 

(2)  Any  question,  complaint  or 
request  from  a  facility  operator 
concerning  an  action  by  an  IAEA 
inspector  shall  be  addressed  to  the  RA. 
This  shall  be  undertaken  in  the  first 
instance  by  contacting  an  appropriate 
RA  official,  if  present  at  the  facility.  If 
necessary,  a  designated  official  at  RA 
headquarters  shall  be  consulted.  If  not 
resolved  by  such  consultation,  the 
matter  will  then  be  addressed  as 
described  in  Section  H  above. 

(3)  The  RA  shall  be  responsible  for 
ensuring  compliance  with  footnotes  to 
Codes  3.2  of  the  Arrangements  with 
resftect  to  safety,  radiation  protection, 
and  medical  care  of  IAEA  staff  members 
carrying  out  functions  under  the 
Agreement. 

K.  Designation  of  IAEA  Inspectors 

Each  proposal  by  the  IAEA  for 
designation  of  one  or  more  inspectors 
for  service  in  the  United  States  which  is 
received  by  the  Mission  shall  be  referred 
to  the  SISUS  for  consideration.  If 
consensus  cannot  be  reached,  the  matter 
will  be  referred  to  the  SISM.  State  shall 
provide  the  U.S.  response  to  each  such 
proposal  to  the  Mission  for  transmittal 
to  the  IAEA.  PM/NE  shall  maintain  the 
list  of  IAEA  inspectors  formally 
designated  for  service  in  the  United 
States  and  shall  provide  copies  of  the 
list,  and  changes  as  they  occur,  to  each 
ISC  member  agency.  The  NRC  and  DOE 
may  provide  copies  of  such  lists  to 
facility  operators  under  their  respective 
jurisdictions  for  their  information. 

L.  Notification  of  IAEA  Inspections  and 
Visits 

NRC  and  EXDE  shall  consuh  and 
provide  to  PM/NE.  and  PM/NE  shall 
provide  the  IAEA,  the  name,  telex 
address,  and  telephone  number  of  an 
appropriate  official  and  alternate  to  be 
contacted  by  the  IAEA  for  advance, 
informal  coordination  and  planning  of 
any  inspection  or  visit  This  official 


shall  coordinate  preparation  for  each 
inspection  or  visit  with  any  facility 
involved  and  provide  timely  responses 
diiectiy  to  the  IAEA.  Such  coordination 
shall  be  in  preparation  for  the  formal 
advance  notification  of  each  IAEA 
inspection  and  visit  (Agreement  Article 
81  and  Protocol  Article  11(b))  which, 
when  received  by  the  Mission,  shall  be 
provided  to  State  by  telegram,  with  the 
NRC  and  DOE  as  infonnation  addresses. 
SISUS  shall  maintain  a  schedule  of  each 
planned  IAEA  inspection  or  visit  and 
provide  copies  to  the  ISC  member 
agencies  upon  request.  The  operator  of 
each  facility  to  be  inspected  or  visited 
shall  be  so  informed  by  the  RA.  The  RA 
shall  also  arrange  for  the  IAEA  inspector 
to  be  accompanied  by  one  or  more  RA 
representatives.  The  RA  shall,  to  the 
extent  possible,  accommodate  requests 
by  SISUS  members  to  be  present  during 
inspections.  Should  the  IAEA  elect  to 
perform  unannounced  inspections,  the 
RA,  when  notified  by  the  facility,  shall 
make  a  determination  of  the  need  to 
send  a  representative  to  the  site  as  soon 
as  practical. 

M.  Reports  by  the  IAEA 

Reports  by  the  IAEA,  in  accordance 
with  Agreement  Articles  41,  64  and  88, 
of  its  inspections  and  other  safeguards 
activities  in  the  United  States,  when 
received  by  the  Mission,  shall  be 
transmitted  to  State.  PM/NE  shall 
provide  copies  to  the  ISC  member 
agencies  and  the  Chair  of  the  SISUS. 
and  shall  also  maintain  a  file  of  such 
reports.  The  SISUS  shall  review  these 
reports  and  determine  any  needed 
action. 

N.  Implementation  Reports 

SISUS,  on  the  basis  of  information 
collected  by  the  NRC  and  DOE  and 
information  obtained  from  the  IAEA, 
may  prepare  periodic  reports 
concerning  implementation  of  the 
Agreement,  including,  inter  alia. 
pertinent  statistics,  lists  of  facilities 
inspected,  and  other  relevant  data  for 
the  infonnation  of  government  agencies, 
the  Congress  and  the  public. 

O.  Agreement  Article  22 

State  shall  institute  steps  as  necessary 
to  suspend,  for  the  duration  of  the 
Agreement,  the  application  of  IAEA 
safeguards  in  the  United  States  under 
other  safeguards  agreements  with  the 
IAEA.  State  shall  maintain  a  list  of  the 
agreements,  required  by  Code  3.8.1  of 
the  Subsidiary  Arrangements,  under 
which  the  application  of  such 
safeguards  has  been  suspended  and 
shall  provide  this  list  and  all  subsequent 
changes  to  each  ISC  member  agency. 
DOE  shall  prepare  the  reports  required 
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by  Codes  3.8.2  and  3.8.3  of  the 
Subsidiary  Arrangements  for  delivery  of 
these  reports  to  State  for  transmission 
by  State  to  the  IAEA  within  the  time 
limits  stipulated  in  Codes  3.8.2  and 
3.8.3  DOE  shall  also  be  responsible  for 
the  monitoring  function  called  for  in 
footnote  3  of  Code  3.8  of  the  Subsidiary 
Arrangements  and  for  reporting,  at  least 
annually,  to  State  the  results  of  such 
monitoring. 

P.  Role  of  These  Procedures  and  Their 
Modification 

(1)  Scope.  These  procedures  are  for 
the  purpose  of  interagency  coordination 
and  shall  not  affect  the  internal 
coordination  mechanism  of  any  agency. 
These  procedures  establish 
requirements  solely  applicable  to 
certain  agencies  of  the  United  States 
Government,  rather  than  individuals, 
and,  accordingly,  are  not  rules  within 
the  meaning  of  the  Administrative 
Procedure  Act. 

(2)  Amendment.  These  procedures 
may  be  amended  bom  time  to  time  by 
the  ISC 

Dated:  January  16. 1998. 
UcfaaH  ;.  K.  Stratfcrd, 

Dinctor,  Office  of  Nuclear  Energy  Affairs, 
Bureau  of  Political-Military  Affairs.  United 
States  Department  of  State. 

IFR  Doc  9&-3381  Filed  2-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTA-nON 

Federal  Aviation  Adminiatration 

Intent  To  Rule  on  Application  To 
hnpoae  and  Uae  the  Revenue  From  a 
Paasangar  Facility  Charga  (PFC)  at 
Portland  IntamationalJatport, 
Portland,  ME 

AOBCY:  Federal  Aviation 
Administration  (FAA),  IX>T. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


t:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Portland  International  Jetport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  13, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 


Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  F. 
Valleau,  Director,  Transportation  and 
Waterfront  Department  at  the  following 
address:  Portland  International  Jetport, 
1001  Westbrook  Street,  Portland.  Maine, 
04102. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Portland  under  section  158.23  of  Part 
158  of  the  Federal  Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilia  A.  Scott.  PFC  Program 
Manager.  Federal  Aviation 
Administration.  Airports  Division.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803.  (617) 
238-7614.  The  application  may  b« 
reviewed  in  person  at  16  New  England 
Executive  Park.  Burlington. 
Massachusetts. 

SUPPUBMEKTAKT  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Portland 
International  Jetport  under  the 
provisions  of  the  Aviation  Safiaty  and 
capacity  Expansion  Act  of  1990  (Title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  January  29. 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Portland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  29, 1998. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  98-02-C-OO-PWM. 

Level  of  the  proposed  PFC:  53.00. 

Charge  effiactive  date:  November  1 , 
1998. 

.Estimated  charge  expiration  date: 
October  1.2002. 

Estimated  total  net  PFC  revenue: 
$6,887,241. 

Brief  description  of  project: 
Reconstruct  Aircraft  Parking  Apron. 
Acquisition  of  Passenger  Loading 
Bridges.  Acquisition  of  Flight 
Information  Display  Systems, 
Reconstruction  of  Airport  Access  Road 
and  Construction  of  Canopy,  PFC 
Application  Costs. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  0{>erators  (ATCO) 
that  (1)  do  not  enplane  or  deplane 
passengers  at  the  airport's  main 
passenger  terminal  building  and  (2) 
enplane  less  than  200  passengers  per 
year  at  the  airport,  and  (3)  file  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Portland 
International  Jetport.  1001  Westbrook 
Street.  Portland,  Maine,  04120. 

Issued  in  Burlington,  Massachusetts  on 
February  4, 1998. 
Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 

Region. 

(FR  Doc.  98-3426  Filed  2-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  HIgfiway  Adminiatration  and 
Fadarai  Transit  Adminiatration 

Environmental  Impact  Statamant 
Danvar,  Arapalioa,  and  Dougiaa 
Countiaa 

AOBICY:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice  of  intent  and  public 
scoping  meetings. 

summary:  The  FHWA  and  FTA  are 
jointly  issuing  this  notice  to  advise  the 
public  that  an  environmental  impact 
statement  will  be  prepared  for  the 
proposed  transportation  improvements 
in  the  Southeast  Corridor  of  the  Denver 
metropolitan  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Vincent  P.  Barone.  FHWA  Colorado 
Division.  555  Zang  Street,  Room  250, 
Denver.  Co  80228,  Telephone:  (303) 
969-6730,  extension  369 
Mr.  David  L.  Beckhouse,  FTA  Region 
Vm.  216  16th  Street  Mall,  Suite  650, 
Denver,  CO  80202,  Telephone  (303) 
844-3242 
8UPPt.EMENTARY  INFORMATION:  The  \ 
FHWA  and  FTA,  in  cooperation  with 
the  Colorado  Department  of 
Transportation  (CDOT),  hereby  give 
notice  that  they  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Pohcy  Act  (NEPA)  for 
transportation  improvements  in  the 
Southeast  Corridor  of  the  Denver 
metropolitan  area.  This  EIS  will 
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evaluate  the  No  Build,  and  a  Light  Rail 
Transit  altiamative  (including  highway 
improvements  and  transportation 
management  solutiims)  in  the  I-2S 
Southeast  Coiridor  study  limits  from 
Broadway  to  Lincoln  Avenue,  which 
includes  1-225  from  1-25  to  PaAm 
Road,  and  determine  the  estimated  costs 
and  potential  impacts  associated  with 
each.  CEXTT  will  be  the  local  lead 
^mcy  for  the  preparation  of  the  EIS. 
Tlie  EIS  also  will  satisfy  the 
requirements  of  the  1999  Clean  Air  Act 
Amendments.  Scoping  will  be 
accomplished  through  coordination 
with  affected  parties,  organizations, 
fiaderal.  state  and  local  agencies  and 
through  three  public  meetings  which 
will  be  held  from  5:00  p.m.  to  8:00  p.m. 
at  the  following  locations  and  dates: 
Tuesday.  March  31. 1998.  Castlewood 

Public  Library.  6739  South  Uinta 

Street.  Denver.  CO  80112 
Thursday,  April  2. 1998,  Most  Precious 

Blood  Catholic  School.  2250  South 

Harrison.  Denver.  CO  80210 
Tuesday,  April  7. 1998.  Hebrew 

Educational  Alliance.  3600  South 

Ivanhoe.  Denver,  CO  80237 

A  45-day  scoping  period  will  begin  on 
March  4. 1998  and  conclude  on  April 
17, 1998.  Written  comments  on  the 
scope  of  the  alternatives  and  impacts  to 
be  considered  must  be  received  by 
CDOT  by  April  17, 1998. 

Written  comments  on  project  scope 
should  be  sent  to: 
Mr.  Robert  Sakaguchi,  Region  6 

Planning  and  Environmental  Manager 

CDOT,  2000  South  Holly  Street. 

Denver.  CO  80222  Telephone:  (303) 

757-9818 
or 
Mr.  John  Basner,  Region  6  South  Area 

Program  Engineer.  CDOT,  2000  South 

Holly  Street,  Denver.  CO  80222, 

Telephone:  (303)  757-9387 

FHWA,  FTA,  CDOT.  and  other  local 
agencies  invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  in  the 
EIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives.  An 
information  packet  describing  the 
purpose  of  the  project,  the  proposed 
alternatives,  the  areas  to  be  evaluated, 
the  citizen  involvement  program,  and 
the  preliminary  project  schedule  will  be 
developed.  These  scoping  materials  may 
be  requested  by  contacting  Mr.  Robert 
Sakaguchi.  Region  6  Planning  and 
Environmental  Manager,  or  Mr.  John 
Basner.  Region  6  South  Area  Program 
Engineer,  at  the  address  and  phone 
numbers  above.  Scoping  comments  may 
be  made  verbally  at  the  public  scoping 


meetings  or  in  writing.  The  public  will 
receive  notices  on  location  and  time  of 
the  scoping  meetings  through 
newspaper  advertisements  and 
individual  correspondence. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  If 
you  wish  to  be  placed  on  the  mailing 
list  to  receive  further  informaticn  as  the 
project  develops,  contact  Mr.  Robert 
Sakaguchi.  or  Mr.  John  Basner.  as 
previously  described. 

The  proposed  action  is  consistent 
with  the  recently  completed  Southeast 
Corridor  Major  investment  Study.  It 
begins  at  approximately  1-25  and 
Broadway  and  proceeds  south  and 
southeast  to  Lincoln  Avenue  following 
the  general  alignment  of  1-25.  Also 
included  is  a  segment  along  1-225  from 
1-25  to  Parker  Road.  The  proposed 
action  excludes  any  proposed  roadway 
improvements  near  1-25  from  6th 
Avenue  to  approximately  the  Logan 
Street  crossing,  including  the  1-25 
interchanges  at  Alameda,  Santa  Fe,  and 
Broadway.  Transit  and  highway 
imOTovements  are  intended  to  alleviate 
traffic  congestion  in  the  Southeast 
Corridor,  address  safety  problems  and 
help  achieve  regional  air  quality  goals 
by  providing  an  alternative  to  the  single 
occupant  vehicle. 

The  alternatives  to  be  evaluated 
include  the  following.  The  No-Build 
alternative  will  serve  as  the  baseline  for 
environmental  analysis  and  consists  of 
the  existing  transit  and  highway  systems 
and  all  projects  contained  in  the 
federally  approved  Transportation 
Improvement  Program  (TIP)  for  the 
Denver  metropolitan  area.  The  Light 
Rail  Transit  (LRT)  alternative  will 
generally  use  the  1-25  right-of-way 
between  Broadway  and  Lincoln  Avenue, 
and  the  1-225  right-of-way  between  1-25 
and  Parker.  This  alternative,  designed  to 
accommodate  future  transportation 
needs,  also  includes  improvements  to 
the  highway,  transportation  systems 
management,  and  pedestrian  facilities  in 
the  study  area. 

FHWA,  FTA,  and  CDOT  will  evaluate 
all  significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  The  primary  areas  of 
examination  will  include  transit 
ridership,  the  capital  outlays  needed  to 
construct  the  recommended  alternative, 
the  cost  of  operating  and  maintaining 
facilities  created  by  the  project,  and  the 
financial  requirements  on  the  funding 
agencies.  Environmental  and  social 
impacts  to  be  evaluated  in  the  analysis 
include  land  use  and  neighborhood 
impacts,  traffic  and  parking  impacts 


near  stations,  visual  impacts,  hazardous 
material  impacts,  impacts  on  cultural 
and  paleontological  resources,  and  noise 
and  vibration  impacts.  Impacts  on 
natiual  areas,  thraatened  and 
endangered  species,  air  and  water 
quality,  groundwater,  and  geological 
forms  will  also  be  covered.  The  impacts 
will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  significant  adverse  impacts  will 
be  developed. 

In  accordance  with  the  Federal 
Transit  Act,  as  amended,  and  FHWA 
and  FTA  policy,  the  draft  EIS  will  be 
prepared  with  required  engineering 
design  studies  necessary  to  complete  the 
docvmiient.  After  its  publication,  the 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment,  and  a 
public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received,  a  preferred  alternative  will  be 
selected  and  preparation  of  the  Final 
EIS  and  Record  of  Decision  will 
proceed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  February  5. 1998. 
Ronald  A.  SperaL 

Environmental/ROW  Proffow  Manager 
Colorado  Division 
Federal  Highway  Administration, 
Lakewood,  Colorado. 
Louis  F.  Mraz,  Jr., 
Regional  Administrator, 
Federal  Transit  Administration, 
Region  vm 
Denver,  Colorado. 
IFR  Doc.  98-3409  Filed  2-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Tadaral  Highway  Administration 

Additional  Interchanges  to  the 
Interstate  System 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTXM:  Notice  of  policy  statement. 

summary:  This  document  issues  a 
revision  of  the  FHWA  policy  statement 
regarding  requests  for  added  access  to 
the  existing  Interstate  system.  The 
pohcy  includes  guidance  for  the 
justification  and  documentation  needed 
for  requests  to  add  access  (interchanges 
and  ramps)  to  the  existing  Interstate 
System.  The  policy  statement  was 
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originally  issued  in  the  Federal  Register 
on  October  22.  1990  (55  FK  42670). 

DATES:  The  effective  date  of  this  policy 
is  February  11.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ml. 
Seppo  I.  Sillan.  Federal-Aid  and  Design 
Division,  Office  of  Engineering.  (202) 
366-0312.  or  Mr.  Wilbert  Baccus.  Office 
of  Chief  Counsel,  l202)  366-0780. 
Federal  Highway  Administration.  400 
Seventh  Street  SW..  Washington  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMBfTARY  INFORMATION: 

Background 

Section  111  of  title  23.  U.S.C. 
provides  that  all  agreements  between 
the  Secretary  and  the  State  highway 
department  for  the  construction  of 
projects  on  the  Interstate  System  shall 
contain  a  clause  providing  that  the  State 
will  not  add  any  points  of  access  to.  or 
exit  from,  the  project  in  addition  to 
those  approved  by  the  Secretary  in  the 
plans  for  such  project,  without  the  prior 
approval  of  the  Secretary.  The  Secretary 
has  delegated  the  authority  to 
administer  23  U.S.C.  Ill  to  the  Federal 
Highway  Administrator  pursuant  to  49 
CFR  1.48(b)(10).  A  formal  policy 
statement  including  guidance  for 
justifying  and  documenting  the  need  for 
additional  access  to  the  existing  sections 
of  the  Interstate  System  was  published 
in  the  Federal  Register  on  October  22, 
1990  (55  FR  42670). 

The  FHWA  has  adopted  the  AASHTO 
pubUcation  "A  Policy  on  Design 
Standards — Interstate  System"  as  its 
standard  for  projects  on  the  Interstate 
System.  This  publication  provides  that 
access  to  the  Interstate  System  shall  be 
fully  controlled  by  constructing  grade 
separations  at  selected  public  crossroads 
and  all  railroad  crossings.  Where 
interchanges  with  selected  public 
crossroads  are  constructed,  access 
control  must  extend  the  full  length  of 
ramps  and  terminals  on  the  crossroad. 

Summary  of  Changes 

The  changes  in  the  policy  statement 
are  being  made  to  reflect  the  planning 
requirements  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA,  Pub.  L.  102-240)  as 
implemented  in  23  CFR  part  450,  to 
clarify  coordination  between  the  access 
request  and  environmental  processes, 
and  to  update  language  at  various 
locations.  The  following  specific 
revisions  are  made  to  the  existing  policy 
statement: 

1.  An  additional  sentence  is  added  to 
item  5  under  "Policy"  that  ensures 
requests  for  new  or  revised  access  are 


consistent  with  23  CFR  part  450  and  40 
CFR  parts  51  and  93. 

2.  Text  in  item  5  pertaining  to  future 
interchange  additions  has  been  moved 
to  item  6  because  it  covers  a  different 
subject. 

3.  Item  6  is  redesignated  as  item  7. 

4.  A  new  item  8  is  added  so  that  those 
reviewing  the  access  request  have  the 
information  necessary  to  process  the 
request. 

5.  The  fifth  paragraph  under 
"Application"  is  revised  to  clarify 
coordination  with  the  enviroimiental 
process. 

The  revised  policy  statement  also 
includes  various  editorial  changes  to 
enhance  clarity  and  readability.  The 
revised  policy  statement  is  as  follows: 

Policy 

It  is  in  the  national  interest  to 
maintain  the  Interstate  System  to 
provide  the  highest  level  of  service  in 
terms  of  safety  and  mobility.  Adequate 
control  of  access  is  critical  to  providing 
such  service.  Therefore,  new  or  revised 
access  points  to  the  existing  Interstate 
System  should  meet  the  following 
requirements: 

1.  The  existing  interchanges  and/or 
local  roads  and  streets  in  the  corridor 
can  neither  provide  the  necessary  access 
nor  be  improved  to  satisfactorily 
accommodate  the  design-year  traffic 
demands  while  at  the  same  time 
providing  the  access  intended  by  the 
proposal. 

2.  All  reasonable  alternatives  for 
design  options,  location  and 
transportation  system  management  type 
improvements  (such  as  ramp  metering, 
mass  transit,  and  HOV  facilities)  have 
been  assessed  and  provided  for  if 
currently  justified,  or  provisions  are 
included  for  accommodating  such 
facilities  if  a  future  need  is  identified. 

3.  The  proposed  access  point  does  not 
have  a  significant  adverse  impact  on  the 
safety  and  operation  of  the  Interstate 
facility  based  on  an  analysis  of  current 
and  future  traffic.  The  operational 
analysis  for  existing  conditions  shall, 
particularly  in  urb^ized  areas,  include 
an  analysis  of  sections  of  Interstate  to 
and  including  at  least  the  first  adjacent 
existing  or  proposed  interchange  on 
either  side.  Crossroads  and  other  roads 
and  streets  shall  be  included  in  the 
analysis  to  the  extent  necessary  to 
assure  their  ability  to  collect  and 
distribute  traffic  to  and  from  the 
interchange  with  new  or  revised  access 
points. 

4.  The  proposed  access  connects  to  a 
public  road  only  and  will  provide  for  all 
traffic  movements.  Less  than  "full 
interchanges"  for  special  purpose  access 
for  transit  vehicles,  for  HOV's,  or  into 


park  and  ride  lots  may  be  considered  on 
a  case-by-case  basis.  The  proposed 
access  will  be  designed  to  meet  or 
exceed  current  standards  for  Federal-aid 
projects  on  the  Interstate  System. 

5.  The  proposal  considers  and  is 
consistent  with  local  and  regional  land 
use  and  transportation  plans.  Prior  to 
final  approval,  all  requests  for  new  or 
revised  access  must  be  consistent  with 
the  metropolitan  and/or  statewide 
transportation  plan,  as  appropriate,  the 
applicable  provisions  of  23  (7R  part 
450  and  the  transportation  conformity 
requirements  of  40  CFR  parts  51  and  93. 

6.  In  areas  where  the  potential  exists 
for  future  multiple  interchange 
additions,  all  requests  for  new  or 
revised  access  are  supported  by  a 
comprehensive  Interstate  network  study 
with  recommendations  that  address  all 
proposed  and  desired  access  within  the 
context  of  a  long-term  plan. 

7.  The  request  for  a  new  or  revised 
access  generated  by  new  or  expanded 
development  demonstrates  appropriate 
coordination  between  the  development 
and  related  or  otherwise  required 
transportation  system  improvements. 

8.  The  request  for  new  or  revised 
access  contains  information  relative  to 
the  planning  requirements  and  the 
status  of  the  environmental  processing 
of  the  proposal. 

Application 

This  policy  is  applicable  to  new  or 
revised  access  points  to  existing 
Interstate  facilities  regardless  of  the 
funding  of  the  original  construction  or 
regardless  of  the  hmding  for  the  new 
access  points.  This  includes  routes 
incorporated  into  the  Interstate  System 
imder  the  provisions  of  23  U.S.C.  139(a) 
or  other  legislation. 

Routes  approved  as  a  future  part  of 
the  Interstate  system  under  23  U.S.C. 
139(b)  represent  a  special  case  because 
they  are  not  yet  a  part  of  the  Interstate 
system  and  the  policy  contained  herein 
does  not  apply.  However,  since  the 
intention  to  add  the  route  to  the 
Interstate  system  has  been  formalized  by 
agreement,  any  proposed  access  points, 
regardless  of  funding,  must  be 
coordinated  with  the  FHWA  Division 
Office.  This  policy  is  not  applicable  to 
toll  roads  incorporated  into  the 
Interstate  System,  except  for  segments 
where  Federal  funds  have  been 
expended,  or  where  the  toll  road  section 
has  been  added  to  the  Interstate  System 
under  the  provisions  of  23  U.S.C.  139(a). 

For  the  purpose  of  applying  this 
poUcy,  each  entrance  or  exit  point, 
including  "locked  gate"  access,  to  the 
mainline  is  considered  to  be  an  access 
point.  For  example,  a  diamond 
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interchange  configuration  has  four 
access  points. 

Generally,  revised  access  is 
considered  to  be  a  change  in  the 
interchange  configuration  even  though 
the  number  of  actual  points  of  access 
may  not  change.  For  example,  replacing 
one  of  the  direct  ramps  of  a  diamond 
interchange  with  a  loop,  or  changing  a 
cloverleaf  interchange  into  a  fully 
directional  interchange  would  be 
considered  revised  access  for  the 
purpose  of  appl)ring  this  policy. 

All  requests  for  new  or  revised  access 
points  on  completed  Interstate  highways 
must  be  closely  coordinated  with  the 
plaiming  and  environmental  processes. 
The  FHWA  approval  constitutes  a 
Federal  action,  and  as  such,  requires 
that  the  National  Environmental  Policy 
Act  (NEPA)  procedures  are  followed. 
The  NEPA  procedures  will  be 
accomplished  as  part  of  the  normal 
project  development  process  and  as  a 
condition  of  the  access  approval.  This 
means  the  final  approval  of  access 
cannot  precede  the  completion  of  the 
NEPA  process.  To  offer  maximum 
flexibility,  however,  any  proposed 
access  points  can  be  submitted  in 
accordance  with  the  delegation  of 
authority  for  a  determination  of 
engineering  and  operational 
acceptability  prior  to  completion  of  the 
NEPA  process.  In  this  maimer,  the  State 
highway  agency  can  determine  if  a 
proposal  is  acceptable  for  inclusion  as 
an  alternative  in  the  environmental 
process.  This  policy  in  no  way  alters  the 
current  NEPA  implementing  procedures 
as  contained  in  23  CFR  part  771. 

Although  the  justification  and 
documentation  procedures  described  in 
this  policy  can  be  applied  to  access 
requests  for  non-Interstate  freeways  or 
other  access  controlled  highways,  they 
are  not  required.  However,  applicable 
Federal  rules  and  regulations,  including 
NEPA  procedures,  must  be  followed. 

Implementation 

The  FHWA  Division  Office  will 
ensure  that  all  requests  for  new  or 
revised  access  submitted  by  the  State 
highway  agency  for  FHWA 
consideration  contain  sufficient 
information  to  allow  the  FHWA  to 
independently  evaluate  the  request  and 
ensure  that  all  pertinent  factors  and 
alternatives  have  been  appropriately 
considered.  The  extent  and  format  of  the 
required  justification  and 


documentation  should  be  developed 
jointly  by  the  State  highway  agency  and 
the  FHWA  to  accommodate  the 
operations  of  both  agencies,  and  should 
also  be  consistent  with  the  complexity 
and  expected  impact  of  the  proposals. 
For  example,  information  in  support  of 
isolated  rural  interchanges  may  not 
need  to  be  as  extensive  as  for  a  complex 
or  potentially  controversial  interchange 
in  an  urban  area.  No  specific 
documentation  format  or  content  is 
prescribed  by  this  poUcy. 

PoUcy  Statement  Impact 

The  policy  statement,  first  published 
in  the  Federal  Register  on  October  22, 
1990  (55  FR  42670),  describes  the 
justification  and  documentation  needed 
for  requests  to  add  or  revise  access  to 
the  existing  Interstate  System.  The 
revisions  made  by  this  publication  of 
the  policy  statement  refiect  the  planning 
requirements  of  the  ISTEA  as 
implemented  in  23  CFR  part  450.  clarify 
coordination  between  the  access  request 
and  environmental  processes,  and 
update  language  at  various  locations. 
The  States  will  have  to  take  these  factors 
into  consideration  when  making  future 
requests  for  new  or  revised  access 
points,  but  the  overall  effort  necessary 
for  developing  the  request  will  not  be 
significantly  increased. 

Authority:  23  U.S.C  315;  49  CFR  1.48. 

Issued:  February  4, 1998. 
Kenneth  R.  Wykle. 
Administrator,  Federal  Highway 
Administration. 

[FR  Doc.  98-3460  Filed  2-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Notice  97-1] 

Safety  Advisory:  Unauthorized  Cargo 
JankB  Used  to  Transport  Hazardous 
IMaterials 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
action:  Notice. 

SUMMARY:  This  is  to  notify  the  public 
that  certain  specification  DOT  407  and 
DOT  412  cargo  tank  motor  vehicles 
manufactured  by  Prairie  State 
Equipment,  doing  business  as  Petro 
Steel,  in  Mitchell.  SD,  are  not 


authorized  for  the  transportation  of 
hazardous  materials  unless  the  original 
accident  damage  protection  devices 
have  been  modiRed  to  improve  their 
structural  strength.  Failure  of  these 
devices  during  a  collision  could  result 
in  serious  injury,  death,  and  property 
damage. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Quade,  Office  of  Motor  Carrier 
Safety  and  Technology,  (202)  366-0476; 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Cargo 
tanks  represented,  marked,  certified,  or 
sold  for  use  in  the  bulk  transportation 
of  hazardous  materials  must  conform 
with  the  Hazardous  Materials 
Regulations  (HMR)  (49  CFR  171-180). 
Specification  DOT  407  and  DOT  412 
cargo  tanks  are  authorized  to  transport 
numerous  hazardous  materials 
including  flammable  liquids  (e.g., 
toluene),  poisonous  liquids,  (e.g., 
pesticides),  corrosive  liquids  (e.g., 
sulfuric  acid),  and  others.  Due  to  the 
risk  of  transporting  these  types  of 
Materials  in  bulk,  the  DOT  407  and  DOT 
412  cargo  tank  specifications  require 
these  tanks  to  be  protected  from  damage 
during  rear-end  or  rollover  accidents. 
Requirements  concerning  the  size  and 
strength  of  these  accident  damage 
protection  devices  are  set  forth  in 
§178.345-8. 

During  a  compliance  review  of  Prairie 
State  Equipment,  doing  business  as 
Peti^  Steel,  in  Mitchell,  SD,  the  FHWA 
discovered  that  rollover  protection 
devices  and  rear-end  protection  devices 
as  manufactured  and  installed  on  some 
cargo  tanks  did  not  meet  the 
requirements  of  the  DOT  specifications. 
Since  these  tanks  were  not  equipped 
with  adequate  accident  damage 
protection  devices  required  by  the 
specifications,  they  may  not  be 
represented  as  specification  cargo  tanks 
and  may  not  be  used  to  transport 
hazardous  materials  which  require  a 
specification  cargo  tank.  Specifically,  as 
manufactured  by  Petro  Steel,  the 
rollover  damage  protection  devices 
installed  on  the  following  cargo  tanks 
did  not  meet  the  requirements  of  the 
s{>ecifications: 


Vehide  identification  No7senal  No. 


93115 

1P9TAR203R2021217 
1P9TAR206R2021214 
1P9TAR20XS2021219 


DOT  specification 


DOT  407 
DOT  407 
DOT  407 
DOT  407 


Design  type 


CVA-6-TM 
CVT-25 
CVT-25 
CVT-25 
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VrtiJLla  kJiHilLalkJii  HuJtmiti  Tto 

DOT  apMNication 

Daaigntyp* 

1P9TAR20XR20ei215 _    ~-     —          -     

DOT  407 

CVT-^6 

1P9TAR20eS2a212ia 

DOT  407 

CVT-25 

1P9TAR206S2021220 - 

DOT  407 
DOT  407 
DOT  407 

CVT-25 

CVT-25 
CVT-25 

1P9nrAR207P2021203 . 

1P9TAR200P2021206 ~ 

1P9TAR2QBP2Q21204                                                    . . .....~    

DOT  407 

CVT-25-SS 

DOT  412 

CST-38 

94102 ~. 

DOT  412 

CST-38 

92130 _.. 

DOT  407 

CTM-42 

92123  ._ 

DOT  407 
DOT  407 

CTM-45 

Q9124 „ ~.      ... 

CTM-45 

94103                   „        

DOT  407 

CTM-65 

92120  „ „.... - ~. 

DOT  407/412 

CTM-70-SS 

95101 ~ 

DOT  407 

CTU-70 

90 1 114  ..■„■..«.•...,-.•..••,•-••.*.••...•.•..-.-•••-•••«•••••••••••••••••••-•••••••••••«•«••"•••••••••••••••••••••-•••••"••••»•"••-•*••••••"•••-—" 

DOT  407 

CTM-70 

93114 ^ - 

DOT  407 

CTM-70 

93113  

DOT  407      . 
DOT  407 

CTM-70 

92125 - 

CTM-70 

931  IS . „„^ „ „ 

DOT  407 

CTM-70 

94100            , „ 

DOT  407 

CTM-70 

93117 

DOT  407 

CTM-70 

931U9  ...•••..•.••••••••••••■••■«•»•••••••■•■•••••••••••»•••••••••••«■•••••••«»•••»»«••••••••  •••■••M* »••»•••••«•••••«.••.•••«.»■  •••••••••• 

DOT  407 

.CRO-70 

92121 - 

DOT  407/412 

CTM-80 

94106 - 

DOT  407 

CTM-80 

92117 - 

DOT  407/412 

CTM-80 

93118 _ ~ — ™ 

DOT  407 

CTM-80 

96102 ~ 

DOT  407 
DOT  407 

CTM-80 

CTM-80 

94109  ...._ 

DOT  407 
DOT  407 

CTM-80 

CTO-80 

93100 

DOT  407 

CTM-90 

QA1 1Q 

DOT  407 
DOT  407 

CTM-go 

95100 

CTM-110-2 

1 P9TAA208N2021 189 „ 

DOT  407 

CVT-130 

1P9TAA207N2021197 

DOT  407 

CVT-130 

1P9TAA204R2021213 - 

DOT  412 

CVT-130 

1P9TAA200R2021208 ....- » - 

DOT  412 

CVT-130-2 

iP9TAA2uON2u21 190 ..•• ».... • •••••• • »••■•> .«... 

DOT  407 

CVT-130-2 

1P9TAA209R2021207 

DOT  412 

CVT-130-SS 

1P9TAA200R2021209 .. _ ^ 

DOT  412 

CVT-130-SS 

1P9TAA202R2021210 ......^ ~ ~ 

DOT  412 

CVT-13(>-SS 

1P9TAA209R2021211 

DOT  412 

CVT-130-SS 

1P9TAA200R2021212 

DOT  412 
DOT  412 

CVT-130-SS 

1P9TAA207R2a21206 » 

CVT-160-2 

1P9TBA209N2021194 

DOT  407 

CVT-196 

Additionally,  as  manufactured  by  Petro  Steel,  the  rear-end  protection  devices  installed  on  the  following  cargo  tanks 
did  not  meet  the  requirements  of  the  specifications: 


Vehide  identification  No7sanal  No. 

DOT  specitication 

Design  type 

1P9TAA208N2021189 _ 

DOT  407 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  412 
DOT  407 

CVT-130 

1P9TAA207N2021197 „ -, 

CVT-130 

1P9TAA204R2021213     - -- - - 

CVT-130 

1P9TAA200R202120e 

CVT-130-2 

1P9TAA209N202119e 

CVT-130-2 

1P9TAA209R2021207 

CVT-130-SS 

1P9TAA200R2021209 

CVT-13a-SS 

1P9TAA202R2021210 

1P9TAA208R2021211  

„„ _ 

CVT-130-SS 
CVT-130-SS 

1P9TAA200R2021212 

1P9TAA207R2a21206 

~ " 

CVT-13a-SS 
CVT-160-2 

1P9TBA209N2021194 

CVT-196 

Cargo  tanks  listed  above  may  be  used 
to  transport  hazardous  materials  if  they 
have  been  modified  to  a  design  certified 
by  Petro  Steel  or  another  Design 
Certifying  Engineer  (£)C£)  as  meeting 
the  requirements  of  §  178.345-8.  Cargo 


tanks  which  have  not  had  appropriate 
modifications  must  have  the  DOT 
specification  plate  removed,  obliterated, 
or  covered  and  may  not  be  used  to 
transport  hazardous  materials  requiring 
a  specification  cargo  tank. 


Authority:  49  CFR  1.48. 
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Issued  on:  February  3, 1998. 

Kameth  R.  Wylde. 

Administrator.  Federal  Highway 
Administration. 

(FR  Doc.  98-3303  Filed  2-10-98;  8:45  am) 

BILUNQ  CODE  4«1»-St-M 

DEPARTMENT  Of  TRANSPORTATION 

Surface  Transportation  Board 
[Rnanoe  Docket  No.  32780) 

Union  Pacific  Railroad  Company, 
Control  and  Merger;  Southern  Pacific 
Transportation  Company:  Reno 
Mitigation  Study,  Preliminary 
Mitigation  Plan 

AOENCY:  SurfJBce  Transportation  Board. 
/kCnON:  Issuance  of  Final  Mitigation 
Plan  (FMP).  request  for  public  comment. 

summary:  The  Surface  Transportation 
Board's  (Board)  Section  of 
Environmental  Analysis  (SEA)  issued 
the  Final  Mitigation  Plan  (FMP)  for  the 
Reno,  NV  Mitigation  Study  on  February 
11, 1998  for  puft>lic  review  and 
comment.  On  August  12, 1996,  in 
Decision  No.  44,  the  Board  approved  the 
Union  Pacific/Southern  Pacific  merger. 
As  part  of  its  approval,  the  Board 
directed  SEA  to  conduct  a  mitigation 
study  to  develop  further  tailored 
environmental  mitigation  measures,  in 
addition  to  those  already  imposed  in 
Decision  No.  44)  to  address  unique  local 
conditions  in  Reno  and  Washoe  County. 
The  FMP  is  part  of  this  ongoing  Reno 
mitigation  study  process.  The  FMP 
contains  SEA's  proposed  environmental 
conditions  at  this  time  for  mitigating  the 
potential  effects  of  increased  train  traffic 
through  Reno  as  a  result  of  the  UP/SP 
merger.  ThSwFMP  also  contains 
comments  from  over  530  commenters 
on  the  Preliminary  Mitigation  Plan 
(released  on  September  15, 1997),  SEA's 
responses  to  those  comments,  and 
additional  technical  analysis  conducted 
by  SEA. 

The  Board  encourages  public 
comment  on  the  FMP  during  the  30-day 
review  period,  which  will  end  on  March 
12, 1998.  SEA  will  distribute  copies  of 
the  FMP  to  interested  parties,  and 
copies  will  also  be  available  at  the  Reno 
and  Sparks  branches  of  the  Washoe 
County  Public  Library. 

SEA  will  consider  all  timely  public 
comments  before  making  its  final 
recommendations  to  the  Board.  The 
Board  will  consider  SEA's  final 
recommendations,  the  Preliminary 
Mitigation  Plan,  the  Final  Mitigation 
Plan,  and  all  public  comments  when 
making  its  final  decision  imposing 
additional  specific  mitigation  measures 


for  Reno  and  Washoe  County  that  it 
deems  appropriate. 

Individuals  who  wish  to  file  a 
comment  may  submit  one  original; 
government  agencies  and  businesses  are 
asked  to  submit  an  original  plus  10 
copies.  Public  comments  should  be 
submitted  in  writing  no  later  than 
March  12, 1998  to:  Office  of  the 
Secretary,  Case  Control  Unit,  Finance 
Docket  No.  32760.  Surface 
Transportation  Board.  1925  K  Street, 
NW,  Room  715,  Washington.  DC  20423- 
0001.  Mark  the  lower  left-hand  comer  of 
the  envelope:  Attention:  Elaine  K. 
Kaiser,  Chief,  Section  of  Environmental 
Analysis,  Environmental  Filing — Reno. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Harold  McNulty.  Section  of 
Environmental  Analysis,  Room  500, 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423, 
(202)  565-1539,  TDD  for  the  hearing 
impaired:  (202)  565-1695. 

By  the  Board,  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  98-3461  Filed  2-10-98;  8:45  am] 

BHJJNQ  CODE  4t1S-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics 

AOENCY:  Bureau  of  Transportation 

Statistics,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(A)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  72-363;  5  U.S.C.  App.  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Bureau  of  Transportation  Statistics 
(BTS)  Advisory  Council  on 
Transportation  Statistics  (ACTS)  to  be 
held  Wednesday.  November  12, 1997, 
10:00  a.m.  to  4:00  p.m.  The  meeting  will 
take  place  at  the  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC,  in  conference  room 
10234-38  of  the  Nassif  Building. 

The  Advisory  Council,  called  for 
under  Section  6007  of  PubHc  Law  102- 
240,  Intennodal  Surface  Transportation 
Efficiency  Act  of  1991,  December  18, 
1991,  and  chartered  on  June  19,  1995, 
was  created  to  advise  the  Director  of 
BTS  on  transportation  statistics  and 
analyses,  including  whether  or  not  the 
statistics  and  analysis  disseminated  by 
the  Bureau  are  of  high  quality  and  are 
based  upon  the  best  available  objective 
information. 


The  agenda  for  this  meeting  will 
include  a  review  of  the  last  meeting, 
identification  of  substantive  issues, 
review  of  plans  and  schedule,  other 
items  of  interest,  discussion  and 
agreement  of  date(s)  for  subsequent 
meetings,  and  comments  from  the  floor. 

Since  access  to  the  IXDT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Carolee  Bush,  Council  Liaison,  on  (202) 
366-6946  prior  to  November  10. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chair, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 
Noncommittee  members  wishing  to 
present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 
building  to  attend  the  meeting  should 
also  contact  Ms.  Bush. 

Members  of  the  public  may  present  a 
writtrai  statement  to  the  Council  at  any 
time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Bush  (202)  366-^946  at  least  seven 
days  prior  to  the  meeting. 

Issued  in  Washington,  DC,  on  February  5, 
1998. 
Robert  A.  Kniaely, 

Executive  Director,  Advisory  Council  on 
Transportation  Statistics. 

(FR  Doc.  98-3427  Filed  2-10-98;  8:45  am] 

BlUJNa  CODE  4t1«-fE-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds;  United  States  Surely 
Company 

AGBCY:  Financial  Management  Service, 

Fiscal  Service  Department  of  the 

Treasury. 

ACnON:  Siu«ty  companies  acceptable  on 

Federal  bonds;  United  States  Surety 

Company. 

summary:  (Dept.  Qrc.  570, 1997  Rev., 
Supp.  No.  7). 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (20)  874-6905. 
SUPPLEMENTARY  If^ORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  Bonds  is  hereby 
issued  to  the  following  company  under 
Sections  9304  to  9308,  Title  31.  of  the 
United  States  Code.  Federal  bond- 
approving  officers  should  armotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1997  Revision,  on  page  35578  to 
reflect  this  addition: 
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United  States  Surety  Company. 

Biisiness  Address:  P.O.  Box  5605, 
Timoniiun.  MD  21094.  Phone:  (410) 
.453-0522.  Underwriting  Limitation 
b/:  $185,000.  Surety  Licenses  c/: 
MD.  Incorporated  D«J:  Maryland. 
Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570.  %vith  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Qrcular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/WWW.&n8.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  SubscripOtion 
Service  Washington,  DC,  telephone 
(202)  512-1800  .  When  ordering  the 
Circular  ftom  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway.  Room  6A11,  Hyattsville.  MD 
20782. 

Dated:  January  30. 1998. 
Charles  F.  Sckwan  m. 

Director  Funds  Management  Division. 

Firnincial  Management  Service. 

(FR  Doc.  98-3431  Filed  2-10-98:  8:45  am] 


UNUEO  STATES  INSTITUTE  OF 
PEACE 

Announoement  of  the  1096  Unsolicited 
Spring  Grant  Program 

AOBCY:  United  States  Institute  of  Peace. 
ACTKM:  Notice. 


r:  The  Agency  Announces  its 
Upcoming  Deadline  for  the  1998 
Unsolicited  Grant  Spring  Competition, 
which  offers  support  for  research, 
education  and  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
resolution. 

DsMlIine:  March  1. 1998. 
OATlt:  Applicaton  Material  Available 
Upon  Request 

Receipt  Date  for  Return  of 
Application:  March  1, 1998 


(applications  will  be  accepted  on  March 
2.) 
Notification  of  Awards:  June.  1998. 

AOORESSES:  For  Application  Package: 
United  States  Institute  of  Peace  Grant 
Program,  1550  M  Street,  NW  •  Suite 
700,  Washington,  DC  20005-1708. 
(phone)  (202)  429-3842,  (fax)  (202)  429- 
6063,  (TTY)  (202)  457-1719.  Email: 

grant programOusip.oig. 

FOR  FURTNER  INFORMATKM  OONT ACT: 
The  Grant  Program.  Phone  (202)  429- 
3842  www.usip.org. 

Dated:  February  5. 1998. 
Bumicm  J.  Caramy, 
Director.  Office  of  Administration. 
(FR  Doc.  98-3398  Filed  2-10-98:  8:45  ami 
■IUJNQ000K( 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

OMB  Control  No.  2900-0252 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  ReQueet 

AOBICY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTKM:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  Tliis 
notice  solicits  comments  on  the 
application  for  authority  to  close  loans 
on  an  automatic  basis  for  nonsupervised 
lenders. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  13,  1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0252"  in 
any  correspondence. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-5079  or 
FAX  (202)  275-5146. 


SUPPLEMENTARY  INFORMATKM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accvuticy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Authority  to 
Close  Loans  on  an  Automatic  Basis — 
Nonsupervised  Lenders,  VA  Form  26- 
8736. 

OMB  Control  Number:  2900-0252. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  title  38  U.S.C.  3702(d)(3) 
provides  for  nonsupervised  lenders  to 
make  automatically  guaranteed  loans  if 
the  Secretary  of  Veterans  Affairs 
approves  them  for  such  purposes. 
Automatic  lending  privileges  eliminate 
the  requirement  for  submission  of  loans 
to  VA  for  prior  approval.  Lending 
institutions  with  automatic  loan 
privileges  may  process  and  disburse 
such  loans  and  subsequently  report  the 
loan  to  VA  for  issuance  of  guaranty.  VA 
Form  26-8736  is  used  by  nonsupervised 
lendere  to  request  approval  to  close 
loans  on  an  automatic  basis.  The  form 
requests  information  considered  crucial 
for  VA  to  make  acceptability 
determinations  as  to  lenders  who  shall 
be  approved  for  this  privilege. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  50  hours. 

Estimated  Average  Burden  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
120. 

Dated:  January  26, 1998. 

By  direction  of  the  Secretaiy. 
Donald  L.  Neilaon. 

Director  Information  Management  Service. 
[FR  Doc  96-3401  Filed  2-10-98;  8:45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2800-03421 

Propooed  Information  Collection 
ActivHy;  Propossd  Collection; 
Comment  ReQueet;  Extension 

AOENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Af&irs. 
ACTKM:  Notice. 

SUMMARY:  The  Vetwans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  to  determine  the 
individual's  continued  entitlement  to 
VA  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  13. 1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affiairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0342"  in 
any  correspondence. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
fax  (202)  275-5146. 

SUPPI-EMBfTARY  INFORMATKM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  &x>m  me  Office  of 
Mana^ment  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  foUoMring 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfcmnance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers: 
Apprenticeship  and  On-the-job  Training 
Agreement  and  Standards,  VA  Form  22- 
8864  and  Employer's  Applications  to 
Provide  Training.  VA  Form  22-8865. 

OMB  Control  Number.  2900-0342. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  has  used  the  information 
on  the  current  VA  Form  22-8864  to 
ensure  that  a  trainee  is  entering  an 
approved  training  program.  VA  has  used 
the  inf(»ination  on  the  current  VA  Form 
22-8865  to  ensure  that  training 
programs  and  agreements  meet  the 
statutory  requirements  for  approval  of 
an  employer's  job-training  program. 

Affected  Public:  Business  or  other  for- 
profit,  non-for-profit  institutions,  farms. 
Federal,  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  575  hours. 

Estimated  Average  Burden  Per 
Respondent:  120  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1.050. 

Dated:  January  26, 1998. 

By  direction  of  the  Secretaiy. 
Donald  L.  Nailson. 

Director.  Information  Management  Service. 
(FR  Doc.  98-3402  Filed  2-10-98;  8:45  am] 
HUMQ  COOE  nas-01-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

l.oan  Quaranty:  Percentage  To 
Determine  Net  Value 

AOENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTKM:  Notice. 

SUMMARY:  This  notice  provides 
infmmation  to  participants  in  the 
Department  of  Veterans  Affurs  (VA) 
loan  guaranty  program  concerning  the 
percentage  to  be  used  in  determining 
whether  the  Secretary  will  accept 
conveyance  of  a  foreclosed  property. 
The  new  percentage  is  13.97  percent. 
EFFECTIVE  DATE:  The  new  percentage  is 
effective  February  11, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Leonard  A.  Levy,  Assistant  Director  for 
Loan  and  Property  Management  (261), 
Loan  Guaranty  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  Washington,  DC 
20420.  (202)  273-7344. 
8UPPI.EMB4TARY  STORMATION:  VA 
regulations  concerning  the  payment  of 


loan  guaranty  claims  are  set  forth  at  38 
CFR  36.4300,  et  seq.  The  formulas  for 
determining  whether  VA  will  offer  the 
lender  an  election  to  convey  the 
property  to  VA  are  set  forth  at  38  CFR 
36.4320.  A  key  component  of  this  is  the 
"net  value"  of  the  property  to  the 
Govenmient,  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  value"  is  the 
feir  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Secretary 
estimates  would  be  inaured  by  VA 
resulting  from  the  acquisition  and 
disposition  of  the  property  for  property 
taxes,  assessments,  liens,  property 
maintenance,  Slministration,  and 
resale.  Each  year  VA  reviews  the 
average  operating  expenses  incurred  for 
properties  acquired  under  38  CFR 
36.4320,  which  were  sold  during  the 
preceding  three  fiscal  years,  and  the 
average  administrative  cost  to  the 
Government  associated  with  the 
property  management  activity. 
Administrative  cost  is  based  on  the 
average  holding  time  for  properties  sold 
during  the  preceding  fiscal  year. 
Property  improvement  expenses  are 
estimated  on  an  individual  case  basis  at 
the  time  the  net  value  is  estimated.  VA 
also  includes  in  the  net  value 
calculation  an  amount  equal  to  the  gain 
or  loss  experienced  by  VA  on  the  resale 
of  acquired  properties  during  the  prior 
fiscal  year.  VA  annually  updates  the  net 
value  percentage  and  publishes  a  notice 
of  the  new  percentage  in  the  Federal 
Register.  For  Fiscal  Year  1997,  the 
percentage  was  13.54  percent.  Fcv  Fiscal 
Year  1998,  the  revised  percentage  will 
be  13.97  percent,  based  upon  tlw 
operating  expenses  incurred,  exclusive 
of  estimated  property  improvement 
expenses,  which  are  accounted  for        ^ 
separately  in  each  case,  for  Fiscal  Years 
1994, 1995,  and  1996,  and  property 
resale  experience  for  Fiscal  Year  1997. 
Accordingly,  VA  will  subtract  13.97 
percent  from  the  fair  market  value  of  the 
property  to  be  foreclosed  in  order  to 
arrive  at  the  "net  value"  of  the  property 
to  VA.  This  new  percentage  wiU  be  used 
in  "net  value"  calculations  made  by  VA 
on  and  after  (date  of  publication],  the 
date  the  new  percentage  was  provided 
to  VA  field  stations  for  use  in  these 
calculations. 

Approved:  February  3. 1998. 
Togo  D.  West.  Jr.. 

Acting  Secretary  of  Veterans  Affairs. 
[FR  Doc.  98-3404  Filed  2-10-98;  8:45  am] 
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DEPARTMBIT  OF  VETERANS 
AFFAIRS 

Vetwvns'  Advtoofy  CommitlM  on 
Education,  Notic*  of  MMting 

The  Department  of  Veterans  Afliairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C. 
3692.  will  be  held  on  March  5  and 
March  6, 1998.  The  meeting  will  take 
place  at  the  Wyndham  Garden  Hotel — 
Buckhead,  3340  Peachtree  Rd  NE. 
Atlanta.  Georgia,  30326  from  8:30  a.m. 
to  4:30  p.m.  on  Thursday,  March  5,  and 
from  8:30  a.m.  to  IKX)  p.m.  on  Fiiday, 


March  6.  The  purpose  of  the  Committee 
is  to  assist  in  the  evaluation  of  existing 
programs  and  services,  and  recommend 
needed  programs  and  services. 
Thursday  the  Committee  will  discuss 
ways  to  strengthen  the  Montgomery  GI 
Bill  program  and  ways  to  increase  usage 
of  the  program.  Friday  the  Committee 
will  conduct  a  Held  hearing  with  the 
Southern  Region,  Education  Advocacy 
Committee  for  Veterans,  to  receive 
suggestions  and  recommendaticms. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Mr.  Bill  Susling.  Education 
Policy  and  Program  Administration, 


(phone  202-273-7187)  prior  to  February 
26, 1998. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  9:00  a.m.,  Friday,  March 
6, 1998. 

Dated:  February  4, 1998. 

By  direction  of  the  Acting  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(PR  Doc.  98-3403  Filed  2-10-98:  8:45  am) 
MLUNQ  oooc  nn-ai.41 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Haalth 

Offlca  of  Recombinant  DNA  ActlvltiM; 
Qena  Therapy  Policy  Conference. 
Notice  of  Conference 

Notice  is  hereby  given  of  a  Gene 
'Eberapy  Policy  Conference  entitled: 
Lentiviral  Vectors  for  Gene  Delivery,  on 
March  9, 1998.  The  conference  will  be 
held  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road.  Bethesda. 
Maryland  20892.  starting  on  March  9, 
1998,  at  approximately  8:30  a.m.,  and 
will  recess  at  approximately  5:00  p.m. 
The  conference  will  be  open  to  the 
public  and  free  of  charge:  however, 
registration  is  required.  Registration  is  ^■ 
available  online  at  http://www.nih.gov/ 
od/orda  or  you  can  contact  Ms.  Anne 
Dunne,  Strategic  Results,  6004  Lakeview 
Road.  Baltimore,  Maryland  21210, 
Phone  410-377-0110.  Fax  410-377- 
6429.  Ms.  Duiuie  will  provide 
conference  information  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Dunne  in  advance  of  the 
meeting. 

On  July  8.  1996,  the  NIH  Director 
published  a  Notice  of  Intent  to  Propose 
Amendments  to  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  Regarding  Enhanced 
Oversight  of  Recombinant  DNA 
Activities  (61  PR  3577).  One  significant 
component  of  the  NIH  Director's 
proposal  was  to  establish  Gene  Therapy 
Policy  Conferences  (GTPC).  These 
conferences  are  intended  to  offer  the 
unique  advantage  of  assembling 
numerous  participants  who  possess 
significant  scientific,  ethical,  and  legal 
expertise  and/or  interest  that  is  directly 
applicable  to  specific  recombinant  DNA 
issues.  In  order  to  enhance  the  depth 
and  value  of  scientific  and  ethical/social 
discussion,  each  GTPC  will  be  devoted 
to  a  single  issue  relevant  to  scientific 
merit  and/or  safety  as  it  relates  to 
research  on  the  use  of  novel  gene 
delivery  vehicles  and  applications  to 
human  gene  therapy,  novel  applications 
of  gene  transfiBr.  or  relevant  ethical/ 
social  implications  of  a  particular 
appUcation  of  gene  transfer  technology. 

The  findings  and  recommendations  of 
each  GTPC  will  be  made  available  to 
multiple  Depaitment  of  Health  and 
Human  Services  (DHHS)  components, 
including  the  Food  and  Drug 
Administration  (FDA)  and  the  Office  for 
Protection  from  Research  Risks  (OPRR). 


The  NIH  Director  anticipates  that  this 
expanded  public  policy  forum  will 
serve  as  a  model  of  interagency 
communication  and  collaboration, 
concentrated  expert  discussion  of  novel 
scientific  issues  and  their  potential 
societal  implications,  and  enhanced 
opportunity  for  public  discussion  of 
specific  issues  and  the  potential  impact 
of  such  applications  on  human  health 
and  the  environment. 

On  March  9. 1998.  the  NIH  will  hold 
its  second  GTPC  entitled:  Lentiviral 
Vectors  for  Gene  Delivery.  Tentative 
topics  for  discussion  include:  (1)  Vectqr 
design  and  genetic  requirements  for 
lentivirus-based  systems;  (2)  in  vivo 
gene  transfer  and  issues  relatii^  to 
vector  distribution  and  gene  expression; 
(3)  packaging  cell  line  strategies:  (4) 
issues  related  to  testing  for  replication- 
competent  virus:  (5)  strategies  for 
patient  monitoring,  e.g.,  possible 
seroconversion:  (6)  fK)tentiaI  clinical 
applications  (both  in  vivo  and  ex  vivo); 
(7)  potential  for  mobilization  (by 
recombination)  with  wild-type  HIV  in 
infected  hosts;  and  (8)  relevant  social 
and  ethical  issues. 

The  findings  and  recommendations  of 
this  conference  will  be  submitted  in  the 
form  of  a  report  to  the  NIH  Director. 

Dated:  Febniary  2. 1998. 
UVerne  Y.  Strii^ld. 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-3490  Filed  2-10-98;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Health 

Recombinant  DNA  Adviaory 
Commltlaai  Notica  of  Maatino 

Pursuant  to  Public  Law  92-463,  - 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  March  10, 1998.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  3lC.  6th 
Floor,  Conference  Room  10, 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  on  March  10, 1998,  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  5  p  jn.  The  meeting  wil^ 
be  open  to  the  public  to  discuss 
Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  vrill 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 


Debra  W.  Knorr,  Acting  Director, 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010. 
6000  Executive  Boulevard,  Suite  302. 
Bethesda,  Maryland  20892-7010,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  summaries  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  Jime  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  coat  effective  or  in 
the  public  intprest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  hot  be  certain  that 
every  Federal  program  would  be 
induded  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing.  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whethw  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  February  2. 1998. 
UVanw  Y.  Strii^^dd, 
Committee  Management  Officer,  NIH. 
[FR  Doc  98-3491  Filed  2-10-98;  8:45  am] 
aajuNB  oooe  4i4a-ei-^ 


DEPARTMENT  OF  HEALTH  AND 
HtMUN  SERVICES 

National  Instilutaa  of  Haalth 

Recombinant  DNA  Reaaarch; 
Propoaad  AcMona  Under  tha 
Quidalinaa 

AQBCY:  National  Institutes  of  Health 
(NIH).  PHS.  DHHS. 

ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(NIH  Guidelines). 
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SUMMARY:  This  notice  sets  forth 
proposed  actions  that  NIH  plans  to 
consider  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (59  FR  34496,  amended  59 
FR  40170,  60  FR  20726,  61  FR  1482.  61 
FR  10004.  62  FR  4782.  62  FR  53335.  62 
FR  56196.  62  FR  59032).  NIH  invites  all 
interested  parties  to  submit  comments 
concerning  these  proposals.  The 
Recombinant  DNA  Advisory  Committee 
(RAC)  will  consider  these  proposals  at 
its  meeting  on  March  10, 1998.  After 
consideration  of  these  proposals  and 
comments  by  the  RAC.  the  NIH  Director 
will  issue  decisions  according  to  the 
NIH  Guidelines. 

DATES:  Comments  received  by  March  2, 
1998  will  be  reproduced  and  distributed 
to  the  RAC  for  consideration  at  its 
March  10, 1998,  meeting. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  and 
recommendations  to  Debra  Knorr,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Stiite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
301-496-9838,  FAX  301-496-9839. 

All  comments  received  in  response  to 
this  notice  will  be  considered  and  will 
be  available  for  public  inspection  in  the 
ORDA  offices  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  can  obtain  background 
documentation  and  additional 
information  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Healtii,  MSC  7010, 6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
301-496-9838.  FAX  301-496-9839.  The 
Office  of  Recombinant  DNA  Activities 
web  site  is  located  at  http:// 
www.nih.gov/od/orda  for  further 
information  about  the  office. 

I.  Proposed  Actions  Regarding 
Amendments  to  the  NIH  Guidelines 

The  NIH  will  consider  the  following 
actions  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (NIH  Guidelines): 

I-A.  Amendment  to  Appendix  M-l, 
Submission  Requirements — Human 
Gene  Transfer  Experiments,  Under  the 
NIH  Guidelines  Regarding  Electronic 
Submission  of  Protocols 

In  January  1998.  Dr.  C.  Estuardo 
Aguilar-Cordova.  a  member  of  the  RAC. 
participated  in  a  pilot  test  with  ORDA 
staff  regarding  electronic  submission  to 
ORDA.  In  this  test,  the  documents 
submitted  electronically  included  a 
human  gene  transfer  protocol;  responses 
to  Appendices  M-II  through  M-V. 


Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  Molecules  into 
One  or  More  Human  Subjects  (Points  to 
Consider);  and  the  ORDA  registration 
document.  The  82-page  electronic 
submission,  including  tables, 
satisfactorily  proved  the  efficiency  and 
effectiveness  of  using  this  method  for 
submission  of  protocols. 

ORDA  recognizes  that  electronic 
submission  of  doam:ients  is  an  accepted 
standard  of  practice  Mrithin  the  scientific 
community;  therefore,  this  practice  is 
not  novel.  The  practice  of  using  this 
medium  to  submit  formal  protocols  to 
ORDA,  however,  is  novel  and  therefore 
requires  amendments  to  the  NIH 
Guidelines.  As  a  result,  ORDA  pro{X)ses 
to  amend  Appendix  M-I  of  the  NIH 
Guidelines  to  provide  guidance  to 
investigators  regarding  optional 
electronic  submission  procedures. 

Electronic  submission  of  human  gene 
transfer  protocols  to  ORDA  offers 
several  distinct  advantages  over  the 
current  practice  of  submitting  protocols 
by  printed  matter,  including:  (1)  ORDA 
can  review  protocols  more 
expeditiously  because  they  are  received 
immediately;  (2)  electronic  submission 
allows  ORDA  to  search  protocols 
electronically  for  keywords  or  phrases; 

(3)  registration  tasks  performed  at  ORDA 
will  be  reduced  substantially  because 
the  investigator  has  already  completed 
most  of  the  registration  document  as 
part  of  the  electronic  submission;  and 

(4)  ORDA  can  facilitate  RAC  review  of 
the  protocol  by  forwarding  the  complete 
protocol  to  RAC  members  electronically. 

Appendix  M-I  is  proposed  to  read: 

"Appendix  M-I.  Submission 
Requirements — Human  Gene  Transfer 
Experiments 

"Investigators  must  submit  the 
following  material  (see  exemption  in 
Appendix  M-Vni-A.  Footnotes  of 
Appendix  M)  to  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health/MSC  7010.  6000 
Executive  Boulevard.  Suite  302, 
Bethesda.  Maryland  20892-7010.  Phone 
301-496-9838.  FAX  301-496-9839. 
Investigators  may  submit  this  material 
electronically  and  can  obtain  specific 
instructions  from  the  ORDA  home  page 
(http://www.nih.gov/od/orda)  regarding 
electronic  submission  requirements.  For 
all  submissions,  whether  printed  or 
electronic.  ORDA  will  confirm  receipt 
within  three  working  days  after 
receiving  the  submission.  Investigators 
should  contact  ORDA  if  they  do  not 
receive  this  confirmation. 

"Proposals  in  printed  form  and/or  in 
an  electronic  version  shall  be  submitted 
to  NIH/ORDA  in  the  following  order:  (1) 


scientific  abstract;  (2)  non-technical 
abstract;  (3)  Responses  to  Appendix  M- 
n  through  M-V,  Description  of  the 
Proposal,  Informed  Consent,  Privacy 
and  Confidentiality,  and  Special  Issues 
(the  pertinent  responses  can  be 
provided  in  the  protocol  or  as  an 
appendix  to  the  protocol);  (4)  clinical 
protocol  as  approved  by  the  local 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board;  (5)  Informed 
Consent  document  as  approved  by  the 
Institutional  Review  Board  (see 
Appendix  M-UI,  Informed  Consent);  (6) 
appendices  (including  tables,  figiires, 
and  manuscripts);  and  (7)  curricula 
vitae —  no  more  than  2  pages  for  each 
key  professional  person  in  biographical 
sketch  format. 

"All  submissions  must  include 
Institutional  Biosafety  Committee  (IBC) 
and  Institutional  Review  Board  (IRB) 
approvals  and  their  deliberations 
pertaining  to  your  protocol.  IBC 
approval  must  be  obtained  from  each 
institution  at  which  recombinant  DNA 
material  will  be  administered  to  human 
subjects  (as  opposed  to  each  institution 
involved  in  the  production  of  vectors  for 
human  application  and  each  institution 
at  which  there  is  ex  vivo  transduction 
of  recombinant  DNA  material  into  target 
cells  for  human  application).  Because 
these  written  IBC  and  IRB  approvals 
require  appropriate  signatures, 
investigators  cannot  submit  them 
electronically.  Investigators  should 
submit  these  signed  approvals  either  by 
mail  or  by  facsimile  transmission. 

"Investigational  New  Drug  (IND) 
applications  shall  be  submitted  to  the 
FDA  in  the  format  described  in  21  CFR, 
Chapter  I.  Subchapter  D,  Part  312, 
Subpart  B,  Section  23,  IND  Content  and 
Format.  Submissions  to  the  FDA  should 
be  sent  to  the  Division  of  Congressional 
and  Public  Affairs,  Document  Control 
Center.  HFM-99,  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike,  Rockville,  Maryland 
20852-1448. 

tioie:  NIH/ORDA  will  accept  submission 
material  at  any  time.  However,  if  a  protocol 
is  submitted  less  than  eight  weeks  before  a 
scheduled  RAC  meeting  and  subsequently  is 
recormnended  for  public  discussion  by  the 
full  RAC.  the  public  discussion  of  that 
protocol  will  be  deferred  until  the  next 
scheduled  RAC  meeting.  This  eight-week 
period  is  needed  to  ensure  adequate  time  for 
review  by  the  committee  members. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Annoimcements"  (45  FR 
39592]  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
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titla  of  afiiBCted  individual  programs  far 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effiective  or  in 
the  pu6lic  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition.  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  aHiacted. 

Date:  January  28. 1998. 
Lam  R.  SkiriioU. 

Associate  Director  for  Science  Policy. 
NationaJ  Institutes  of  Health. 

(FR  Doc.  98-3492  Filed  2-10-98;  8:45  am) 
mjjmt  0008  n0t-*\-p 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  tide. 
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24 
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192 
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5339 

5918 

195 

..5339.  5918 
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3774 

6144 

50CFR 

216 

5277 

229....... 

62? 

- 5748 

6109 

679 5836 

PropOMd  Rutos: 
18 - -- 

.6110.6111 
5340 

622 

6004 

648 

679 

6510,  6699.  6701 

5777,  6881 

REMINDERS 

The  items  in  this  list  were 
edMorialy  compiled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  exclusion  from 
this  Kst  has  no  legal 
significanoe. 

RULES  QOMG  MTO 
EFFECT  FEBRUARY  11. 
1998 

DEFENSE  DEPARTIKNT 

Defense  Printing  Service:  CFR 
part  removed;  published  2- 
11-98 

FEDERAL 

C0IIMIUNICAT10N8 

Common  carrier  services: 
Commercial  moiiile  radio 
services—  ^ 

Competitive  service 
safeguards,  structural 
and  nonstructural,  tor 
local  exchange  carrier 
provision,  etc; 
published  12-3-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatrelloit  ^. 

Food  additives: 
Polymers- 
Nylon  6^66  resins; 

published  2-11-98 
Propylene  homopolymers; 
published  2-11-98 
JUSTICE  DEPARTMENT 
Drug  Enfof cement 


Schedules  of  controlied 

sut>stanoes: 

Sitxjtramirte;  placement  into 
Schedule  IV;  published  2- 
11-98 
ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Nondiscrimination  on  basis  of 

age;  published  2-11-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrlcuNural  Merfcedng 


Fnjits.  vegetables,  and  other 
products,  fresh: 
Destination  mailcet 
mspectiorts;  fees; 
comments  due  by  2-17- 
98;  published  12-17-97 
AGRICULTURE 
DEPARTMENT 


Inspection  Oenrtce 

Exportation  arvf  importation  of 
animals  and  animal 
products: 


Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
dsease  status  charige— 
Luxenitxxjrg;  comments 
due  by  2-17-98; 
published  12-17-97 
AGRICULTURE 
DEPARTMENT 
Grain  Inepedion,  Packers 
and  Stocltyarde 


Grain  standards:  ^ 

Rye;  comments  due  tiy  2- 
17-08;  published  12-17-97 
COMMERCE  DEPARTMENT 
Export  AdmirtlstraMon 
Dureeu 

Export  Wcerwing: 
Commerce  control  list— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  Kst 
revisions  and  reporting 
requirements;  comments 
due  by  2-1 7-98; 
published  1-15-98 

COMMERCE  DEPARTMENT 
National  Oeaanic  and 
Atmoepheric  Admlnletratlon 

Endartgered  and  threatened 
species: 

Atlantic  green  and  hawkst)iil 
turtles- 
Critical  habitat 
designation;  comments 
due  by  2-17-98; 
published  12-19-97 
Fishery  conservation  and 
.  management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Shortraker/rougheye 
rockfish;  comments  due 
by  2-17-98;  published 
1-16-98 
Magnuson  Act  proviskxis — 
Essential  fish  habitat; 
comments  due  by  2-17- 
98;  pubished  12-19-97 
Padfic  Halibut  Commisston, 
Intematkxial: 
Pacific  haMxit  fisheries- 
Catch  sharing  plans; 
comments  due  by  2-17- 
98;  published  1-26-98 

DEFENSE  DEPARTMENT 

Acquisitkxi  reguiatwns: 
Uniform  procurement 
instrument  klentifKatkxi; 
comments  due  by  2-17- 
98;  published  12-16-97 

DEFENSE  DEPARTMENT 


Acquisitkm  regulatnns: 
ShiptMiiding  capability 
preservatnn  agreements; 
comments  due  by  2-20- 
98:  published  12-22-97 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Contirwntal  SheN 
regulatnns— 
CaNfomia:  consistency 
update:  comnf>ents  due 
by  2-17-98;  published 
1-16-98 
Ozone  areas  attaining  1- 
hour  standard; 
klentificatk>n  of  areas 
where  standard  wfl  cease 
to  apply;  comments  due 
by  2-17-98;  pubished  1- 
16-98 
Air  quaRy  planning  purposes: 
designation  of  areas: 
CaMtomia:  comments  due  by 
2-17-98;  published  12-19- 
97 

Hazardous  waste  program 
authorizatkxis: 
Ftorkla:  irKXKporation  t)y 

rsferer)ce;  oommerrts  due 

by  2-19-98;  published  1- 

20^ 
Pestickles:  tolerances  in  food, 
animal  feeds.  ar>d  raw 
agricultural  commodMes: 
Ettialflualin;  oonrwnents  due 

by  2-17-98;  published  12- 

17-97 

Primisulfuron-methyl; 
comments  due  by  2-17- 
98;  published  12-17-97 
Supertund  program: 
Natkxtal  oil  and  hazardous 
sut>stances  contingency 
plan— 

Natnnal  priorities  Kst 
update:  comments  due 
by  2-20-98;  published 
1-21-98 
Water  poHutkxi;  effluent 
guktolines  tor  point  source 
categories: 

Industrial  laundry;  oommems 
due  by  2-17-98;  published 
12-17-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  servKes,  special: 
Fixed  mnrowave  services- 
Transfer  of  lk»nse  owned 
by  small  business  to 
norvsmall  business  or 
smaH  business  e^gtte 
for  smaller  bkJding 
credit;  partitkxwig  aiKJ 
disaggregatk)n; 
comments  due  by  2-20- 
98;  published  1-21-98 

HEALTH  AND  HUMAN 
SERVICES  OEPARTMENT 
ChMdren  and  Families 
Administration 

Head  Start  Program: 
Indian  trit>al  grantees 
replacement:  agency 


identilkatnn;  procedural 
change:  comments  due  by 
2-17-98:  published  12-16- 
97 

Personal  Responsttility  and 

Wort(  Opportunity 

RecondKaton  Act  of  1996; 

implementatk)n: 

Temporary  assistance  tor 
neiedy  famikes  program; 
comments  due  t>y  2-18- 
96;  pubished  11-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heallh  Care  Flnendng 


Mednare: 
Medkaro4CtK)k»  program; 
comment  request; 
comments  due  t>y  2-19- 
98;  pubished  1-20-98 

INTERIOR  DEPARTMENT 
Fish  and  WlkMlfe  Servtoe 
Endangered  and  ttveatened 

species: 

Catestjaea  melanocarpa; 
comments  due  by  2-17- 
98;  pubished  12-16^7 

Flatwoods  salamander 
comments  due  by  2-17- 
98:  pubished  12-16-97 
Importatran,  exportation,  and 

transportatmn  of  wihjiife: 

Humane  and  healtttful 
transport  of  wiU 
mammals,  birds,  reptiles, 
and  amphi>iarts  to  U.S.; 
comments  due  by  2-17- 
98:  pubished  12-5-97 

LABOR  DEPARTMENT 
Mine  Safety  aitd  Heeith 


Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Oocupatkxial  noise  exposure 
Miners  and  miners' 
representatives;  right  to 
ot>serve  required 
operator  monitoring, 
etc.;  comments  due  t>y 
2-17-98:  pubished  12- 
31-97 

LABOR  DEPARTMENT 

Occupetlonal  Sefety  and 
Heeith  AdministratkMi 

Safety  and  health  standards: 
Tubercutosis;  occupational 
exposure 

Meetings;  comments  due 
by  2-17-98:  pubished 
2-5-98 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practk^s  and  procedures: 
Unifcxmed  Senrices 
Emptoyment  and 
Reempk>yment  Rights  Act; 
imp(ementatk)n— 
Personnel  actk)ns 
involving  norKxxnpiance 


iv 
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o(  agency  employers  or 
Persormal  Management 
OfRoe;  comments  due 
by  2-20-98;  published 
12-22-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  u>w>ns: 
Mergers  or  conversions  ol 

ledaraNy-irtsured  credit 

unions — 

Plain  English  disclosure 
statement;  comments 
due  by  2-16-98: 
published  2-5-98 

Voluntary  termination  or 
conversion  oA  insured 
status;  disdoeure  forms 
amended;  comments 
due  by  2-16-98; 
published  2-5-96 


TRANSPORTATION 
DEPARTMENT 
Coaat  Okianl 

Drawt)rklge  operations: 
North  Carolina;  comments 
due  by  2-17-98;  published 
12-17-97 
Merchant  marine  offlcars  and 


Federal  pilotage  for  vessels 

in  foreign  trade; 

comments  due  by  2-19- 

98;  published  1-20^ 
TRANSPORTATION 
DEPARTMENT 
Fadsral  Aviation 
Adinlnlatratlon 
Airworttiiness  directives: 
Agusta  S.pA;  comments 

due  by  2-17-98;  published 

12-17-97 


AiliedSignal  Aerospace 
Bendix/King;  comments 
due  by  2-19-98;  published 
12-19-97 

Boeing;  comments  due  by 
2-19-98;  published  1-5-98 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
2-17-98;  published  12-16- 
97 

Eurocopter  Frartoe; 
comments  due  t>y  2-17- 
96;  published  12-19-97 

McDonnal  Douglas; 
commertts  due  t>y  2-19- 
98;  published  1-5-98 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-20- 
98;  published  12-19-97 


Class  D  and  Class  E 
airspace;  comments  due  t>y 
2-19-98;  published  1-20-98 

Class  E  airspace;  comments 
due  by  2-17-98;  published 
1-16-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veteons  educatiotv— 

Educational  assistance 
awards  to  veterarts  who 
■       were  vduntarity 
discharged;  effective 
dates;  comments  due 
by  2-17-98;  published 
12-18-97 


Public  Pdpers 
of  the 

Presidents 
of  tiie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  II)  $62.00 

1996 

(Book  I) $60.00 

1995 

(Book  U) $66.00 

1996 

(Book  I) $66.00 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  97-AWP-31] 

lAodification  to  Class  D  Airspace; 
Hayward,  CA 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
D  airspwce  area  at  Hayward,  CA.  The 
existing  Class  D  airspace  area  at 
Hayward  Air  Terminal  extends  outward 
to  5.6  miles.  The  FAA  has  determined 
that  the  existing  5.6-mile  radius  is 
unjustified  based  on  existing  air  traffic 
control  requirements  and  should  be 
reduced.  This  action  reduces  the  radius 
of  the  Hayward  Class  D  airspace  area  to 
3.5  miles,  but  retains  an  extension  fitim 
3.5-mile  radius  to  5.2  miles  southeast  of 
the  airport  to  accommodate  Instrument 
Flight  Rule  (IFR)  arrivals.  The  intended 
effect  of  this  action  is  to  eliminate  those 
portions  of  the  Hayward  Class  D 
airspace  area  which  are  not  necessary  to 
meet  terminal  air  traffic  requirements. 
EFFECTIVE  DATE:  0901  UTC.  April  23, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261.  telephone  (310)  725- 
6613. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  11,  1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  the  Class  D  airspace  area  at 
Hayward,  CA  (62  FR  42954).  The 
determination  that  the  existing  5.6-miIe 
radius  at  Hayward  Air  Terminal  is  not 


justified  and  should  be  reduced,  has 
made  this  action  necessary.  The 
intended  effect  of  this  proposed  action 
would  eliminate  those  portions  of  the 
Hayward  Class  D  airspace  which  are  not 
necessary  to  meet  air  traffic  control 
requirements. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Five  comments  to  the  proposal  were 
received.  The  alterations  adopted  by 
this  rule  are  based  on  the  FAA's 
analysis  of  the  airspace  and  a  review  of 
the  vmtten  comments  submitted  to  the 
docket.  Some  of  the  comments 
submitted  addressed  subject  areas  that 
were  not  relevant  to  this  rulemaking  and 
vdll  not  be  discussed.  Class  0  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400.9E,  dated 
September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  D  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order.  ' 

Discussion  of  Ccmunents 

The  FAA  received  five  written 
comments  regarding  the  proposed 
alteration  of  the  Hayward  Class  D 
airspace.  The  comments  received  were 
from  the  Northern  California  Airspace 
Users  Working  Group  (NCAUWG),  the 
Aircraft  Owrners  and  Pilots  Association 
(AOPA),  and  the  Coalition  for 
Responsible  Airport  Management  afid 
Policy  (CRAMP).  The  FAA  has 
determined  that  the  alterations  to  the 
Hayward  Class  D  airspace  area,  as 
contained  herein,  are  necessary  and  will 
promote  the  most  safe  and  efficient  use 
of  airspace. 

Summarization  of  Conunents 

(1)  AOPA,  NCUAWG,  and  CRAMP 
proposed  that  visual  reference  points  be 
included  to  allow  circiminavigation  of 
the  Class  D  arrival  extension.  Class  D 
airspace  descriptions  are  published 
using  the  following  methods:  latitude 
and  longitude,  radials  and  Distance 
Measuring  Equipment  (DME)  from 
existing  Navigational  Aids  (NAVAIDS), 
and  bearing  from  the  Airport  Reference 
Point  (ARP).  Presently,  visual  reference 
pints  are  used  only  when  describing 
Class  B  and  Class  C  airspace  areas.  The 
use  of  visual  reference  points  to 
describe  Class  D  airspace  areas  will  be 
taken  under  advisement. 


(2)  AOPA  and  CRAMP  requested  that 
Class  D  arrival  extension  be  classified  as 
Class  E  airspace.  AOPA  requested  the 
FAA  issue  a  waiver  to  FAA  Order 
7400.2D,  Procedures  for  Handling 
Airspace  Matters,  allowing  the  airspace 
within  the  extension  to  be  classified  as 
Class  E  airspace.  FAA  Order  7400.2D 
states  that  a  surface  area  arrival 
extension  of  two  miles  or  less,  will 
remain  part  of  the  basic  surface  area. 
The  FAA  establishes  Class  D  airspace  to 
contain  terminal  arrival  operations,  and 
may  include  any  extensions  necessary 
to  contain  arrival  aircraft  operating 
under  IFR. 

(3)  CRAMP  does  not  concur  will  the 
proposed  revision  of  Hayward  Class  D 
airspace,  stating  that  the  FAA  has 
offered  no  justification  for  its  proposal. 
The  FAA  requires  justification  for  all 
proposed  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedures  (SIAP's)  from  the  airport 
authority  that  initiated  the  action. 
Justification  for  this  proposed  GPS  SlAP 
to  Runway  (RWY)  28L  was  received 
&t)m  the  Hayward  Air  Terminal 
authority.  This  information  is  on  file  in 
the  Office  of  the  Manager,  Los  Angeles 
Flight  Procedures  Office,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
Further  justification  was  provided  in  the 
form  of  a  Notice  of  Proposed 
Rulemaking  (NPRM),  which  was 
published  in  the  Federal  Register  on 
August  11,  1997.  The  primary  purpose 
of  the  GPS  SL\P  to  RWY  28L  at 
Hayward  Air  Terminal  is  to  provide 
expanded  airport  capability  to  train 
pilots  for  the  latest  in  global  positioning 
approaches,  to  allow  operations  in 
lower  weather  minimums,  and  to 
provide  general  aviation  relief  at 
neighboring  Metropolitan  Oakland 
International  Airport. 

(4)  CRAMP  questioned  the  FAA  as  to 
whether  an  analysis  had  been  done  as 
to  the  effects  on  circiminavigating  traffic 
that  either  did  not  want,  or  could  not 
get,  ATC  services.  The  FAA  did  not 
provide  an  analysis  of  this  type,  since 
air  traffic  control  services  are  available 
at  the  Hayward  Air  Traffic  Control 
Tower. 

(5)  CRAMP  stated  that  the  mileages 
were  not  specified  as  statute  or  nautical 
miles.  All  mileages  contained  in 
airspace  descriptions  are  nautical,  as 
prescribed  in  FAA  Order  7400.2D. 
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The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  D  airspace  area  at 
Hayward,  CA.  The  FAA  is  reducing  the 
overall  dimensions  of  the  Class  D 
airspace  area  at  Hayward  Air  Terminal. 
CA.  Where  a  FAA  airport  traffic  control 
tower  (ATCT)  is  in  operation,  the  FAA 
establishes  Class  D  airspace  to  contain 
terminal  operations.  Class  D  airspace 
areas  generally  extend  outward  from  the 
center  of  an  airport  as  far  as  is  necessary 
to  contain  intended  operations,  and  may 
include  any  extensions  necessary  to 
contain  arriving  and  departing  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR).  The  existing  Class  D  airspace  area 
at  Hayward  Air  Terminal  extends 
outward  to  5.6  miles,  excluding  the 
airspace  within  the  San  Francisco  Class 
B.  and  Oakland  Class  C.  airspace  areas. 
The  FAA  has  determined,  based  on 
present  air  traffic  control  requirements, 
that  the  5.6-mile  radius  is  not  justified. 
Therefore,  this  action  reduces  the  radius 
of  the  Hayward  Class  D  airspace  area  to 
3.5  miles,  but  retains  an  extension  from 
the  3.5-mile  radius  to  5.2  miles 
southeast  of  the  airport  to  accommodate 
IFR  arrivals.  Airspace  within  the 
Oakland  Class  C  airspace  area  is 
excluded.  The  intended  effect  of  this 
action  is  to  eliminate  those  portions  of 
the  Hayward  Class  D  airspace  area 
which  are  not  necessary  to  meet 
terminal  air  traffic  control  requirements. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts  for  pilot 
reference. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this  regulation— {!)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQNATtON  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f7l.l    [Amandecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airepace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Pamgraph  5000    Class  D  Airspace 

***** 

AWPCAD    Hayward.  CA  (ReviMdl 

Hayward  Air  Terminal.  CA 

(Lat.  37<'39'34"N.  long.  122'*07'21"W) 
Metropolitan  Oakland  International  Airport 
(Lat  37»43'17"N.  long.  122'13'15"W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  1.500  feet  MSL 
within  a  3.5-miie  radius  of  the  Hayward  Air 
Terminal  and  within  1.8  miles  each  side  of 
the  119'  bearing  from  the  Hayward  Air 
Terminal,  extending  from  the  3.5-raile  radius 
to  5.2  miles  southeast  of  the  Hayward  Air 
Terminal,  excluding  that  portion  within  the 
Metropolitan  Oakland  International  Airport, 
CA.  Class  A  airspace  area.  This  Class  D 
airsfMce  area  is  efiective  during  the  specific 
dates  and  times  established  in  advance  in  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  diereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
*         •         •         *         • 

Issued  in  Los  Angeles,  California,  on 
January  21. 1998. 
GeorgB  D.  Willianu. 

Manager,  Air  Traffic  Division.  Western-Pacific 
Region. 

(FR  Doc.  98-3569  Filed  2-11-98;  8:45  am) 
MLLMQ  COOE  4»10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministFation 

14  CFR  Part  71 

(Alrspaoe  Doetot  No.  «7-AWP-^ 

Modification  of  Claaa  E  AlrafMca; 
Yuma,AZ 

AOeCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


summary:  This  action  amends  the  Class 
E  airepace  areas  at  Yuma.  AZ.  The 
development  of  a  Global  Positioning  " 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  17  and  a  GPS  SIAP  to  RWY  2lR 
at  Yuma  Marine  Corps  Air  Station 
(MCAS)-Yuma  International  Airport  has 
made  this  action  necessary.  Additional 
controlled  airspace  extending  upward 
from  the  surface,  and  from  700  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the 
approaches.  The  intended  efliect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Yuma  MCAS-Yuma 
International  Airport,  Yuma,  AZ. 
EFFECTIVE  DATE:  0901  UTC  April  23. 
1998. 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Debra  Trindle,  Airspace  SpeciaUst, 
Airepace  Branch,  AVVP-520,  Air  Traffic 
Division.  Western-Pacific  Region, 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (301)  725- 
6613. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  17. 1997.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  the  Class  E  airepace  areas  at 
Yuma,  AZ  (62  FR  53987).  The 
development  of  two  GPS  SIAP's  at 
Yuma  MCAS-Yiuna  International 
Airport  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  additional  controlled  airepace 
extending  upward  from  the  surface,  and 
from  700  feet  AGL,  to  contain  aircraft 
executing  the  GPS  RWY  17  SIAP  and 
the  GPS  RWY  2lR  SIAP  to  Yuma 
MCAS-Yuma  International  Airport, 
Yuma,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Class  E  surface  area,  and  for  airepace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraphs  6004  and  6005 
of  FAA  Order  7400.9E,  dated  September 
10. 1997.  and  effective  September  16. 
1997.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airepace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Minor  changes  have  been  made  to  this 
proposal  to  ensiire  continuity  with 
surrounding  airepace  areas. 
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The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airepace  areas  at 
Yuma.  AZ.  The  development  of  two 
GPS  SIAP's  at  Yuma  MCAS-Yuma 
International  Airport  has  made  this 
action  necessary.  Additional  controlled 
airefwce  extencUng  upward  from  the 
surface,  and  from  700  feet  AGL  is 
needed  to  contain  aircraft  executing 
these  approaches.  The  intended  efl'ect  of 
this  action  is  to  provide  adequate 
controlled  airepace  for  aircraft  executing 
the  GPS  RWY  1 7  SIAP  and  the  GPS 
RWY  21R  SIAP  at  Yuma  MCAS-Yuma 
International  Airport.  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IX3T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airepace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  8,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389.  \ 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  §  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airepace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efiisctive 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 


AWPAZE4    Yuma,  AZ  [Revised] 

Yuma  MCAS-Yuma  International  AirporCAZ 

(Lat.  32'39'24'T«J,  long.  114''36'22"W) 
Bard  VORTAC 
(Ut  32"'46'05"N,  long.  114"36'10"W) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  either  side  of  the 
Bard  VORTAC  181'  radial  extending  from  the 
Bard  VORTAC  to  the  5.2  mile  radius  of  the 
Yuma  MCAS-Yuma  International  Airport  and 
within  that  airspace  bounded  by  a  line 
beginning  at  lat.  32°44'05"N,  long. 
114'33'41"W;  to  lat.  32"'50'0O"N,  long. 
114»31'00"W;  to  lat.  32''49'00"N,  long. 
114'27'00"W:  to  lat.  32*40'15"N.  long. 
114"30'17"W,  thence  counterclockwise  via 
the  S.2-mile  radius  of  the  Yiuna  MCAS- 
Intemational  Airport,  to  the  point  of 
beginning. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPAZE5    Yuma,  AZ  [Revised] 

Yiuna  MCAS-Yuma  International  Airport,  AZ 

(Lat.  32''39'24"N,  long.  114»36'22"W) 
Blythe  Airport 

(Ut.  33''37'09"N.  long.  114''43'01"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  beginning  at  lat. 
32''41'00"N,  long.  114"25'09"W,  thence 
clockwise  via  the  9.6-mile  radius  of  Yuma 
MCAS-Yuma  International  Airport  to  lat. 
32"29'58"N,  long.  1 14-34 '09"W;  to  lat. 
32''28'00"N.  long.  114''34'33  "W;  to  lat. 
32»28'00"N,  long.  114''38'43"W;  to  lat. 
32*29'58"N,  long.  114''38'31"W,  thence 
clockwise  via  the  9.6-mile  radius  of  the 
Yuma  MCAS-Yuma  International  Airport 
excluding  that  portion  outside  of  the  United 
States  to  lat.  32''47'44"N,  long.  114''42'03"W; 
to  lat.  33"*08'00"N.  long.  114''55'00"W;  to  lat. 
33''08'00"N.  long.  114''30'00"W;  to  lat. 
32''57'30'TsI,  long.  114»30'00"W;  to  lat. 
32''57'30"N,  long.  114''15'03"W:  to  lat. 
32'41'00"N.  long.  114*15'03"W,  thence  to  the 
point  of  beginning.  That  airspace  extending 
upward  from  1 ,200  feet  above  the  surface 
bounded  by  an  area  starting  at  a  point  lat. 
33'01'47"N,  long.  114'S1'01"W;  to  lat. 
33''05'30"N.  long.  114»24'33"W;  to  lat. 
32''23'00  "N,  long.  114'24'33"W;  to  lat. 
32''29'30  "N,  long.  114*46'03"W.  thence  to  the 
point  of  beginning  excluding  that  portion 
outside  the  United  States.  That  airspace 
extending  upward  from  4,000  feet  MSL, 
bounded  by  an  area  beginning  at  lat. 
33'21'45"N,  long.  114»47'25"W:  to  lat. 
33'08'00"N,  long.  114»45'00"W;  to  laL 
33''08'00"N.  long.  114"55'00"W;  to  lat. 
33»0T47"N,  long.  114'51'01"W;  to  lat 
32''49'33'T»I.  long.  114'*49'08"W;  to  laL 
32*49'12"N.  long.  115'15'16"W;  to  lat 
32'52'23'Ti,  long.  115»15'24"W;  to  lat 
32*56'20"N,  long.  115'15'03"W;  to  lat 
33"t)4'00"N,  long.  114»56'03"W;  to  lat 
33"'23'45"N,  long.  114"53'05"W,  thence 


counterclockwise  along  a  lS.8-mile  radius  of 
the  Blythe  Airport,  to  the  point  of  beginning. 
That  airspace  extending  upward  from  9,000 
feet  MSL  bounded  on  the  west  by  the  eastern 
edge  of  V-135,  on  the  south  by  lat. 
33"08'00"N,  on  the  north  by  the  arc  of  the 
15.8-mile  radius  south  of  Blythe  Airport,  and 
on  the  east  by  the  western  edge  of  R-2306C 
and  R-2306A. 
•         •         •         *         • 

Issued  in  Los  Angeles.  California,  on 
)anuary  21, 1998. 
George  D.  Willianu, 

hfanager.  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  98-3568  Filed  2-11-98;  8:45  am] 

BILUNQ  CODE  4eiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapaoe  Docket  fto.  97-AEA-44] 

Amendment  to  Class  E  Airspace; 
Ravenswood,  WV 

agency:  Federal  Aviation  ^ 

Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Ravenswood,  WV.  The  development  of 
new  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAP)  at  Jackson  County 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instrument  flight  rules  (IFR)  operations 
for  aircraft  executing  the  GPS  Runway 
(RWY)  4  SIAP  and  the  GPS  RWY  22 
SLAP  to  Jackson  County  Field  Airport  et 
Ravenswood,  WV. 

EFFECTIVE  DATE:  0901  UTC,  April  23. 
1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Francis  Jordan,  Airepace  Specialist, 
Airepace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 
SUPPLBMENTARY  INFORMATION: 

History 

On  December  10, 1997,  a  proposal  to 
amend  14  CFR  Part  71  to  modify  Class 
E  airepace  at  Ravenswood,  WV,  was 
published  in  the  Federal  Register  (62 
FR  65040).  The  development  of  a  GPS 
RWY  4  SL\P  and  a  GPS  RWY  22  SL\P 
for  Jackson  County  Field  Airport, 
requires  the  amendment  of  the  Class  E 
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airspace  at  Ravenswood.  WV.  The 
proposal  was  to  amend  controlled 
airspace  extending  upward  from  700 
feet  ACL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  ACL  are  published  in 
paragraph  6005  of  FAA  Order  7400.9E. 
dated  September  10, 1997,  and  effective 
September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  Part  71 
modifies  Class  E  airspace  at 
Ravenswood,  WV,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  CFS 
RWY  4  SIAP  and  GPS  RWY  22  SIAP  to 
Jackson  County  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  —(1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Lilt  ofSobiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— OE8IQNAT10N8  OF  CLASS 
A.  CLASS  B,  CLASS  C.  CLASS  D.  AMD 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Anthortty:  49  U.S.C.  106(g].  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  195»- 
1963  Comp.,  p.  389. 

171.1    [Amandad]  ' 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAIWAEAES    Ravanswood,  WV 
(ReviMd) 

Jackson  County  Airport.  WV 
(Ut.  38*55'47  "N..  long.  81'49'10"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11 -mile 
radius  of  Jackson  County  Airport,  excluding 
that  portion  that  coincides  with  the  Point 
Pleasant.  WV  and  Gallipolis.  OH  Class  E 
airspace  areas. 
•  •  •  •         • 

Issued  in  )amaica.  New  York  on  January 
26. 1998. 

FruikJin  D.  Hatfield. 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc.  98-3565  Filed  2-11-98;  8:45  am) 
■N.LMQ  CODE  4»1»>1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 

[AJrapaoa  Oocliat  No.  97-ACE-31] 

Amendmant  to  Class  E  Airspace; 
Mason  City,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  the  Qass 
E  airspace  area  at  Mason  City  Municipal 
Airport,  Mason  City,  lA.  The  FAA  has 
developed  an  Instrument  Landing 
System  (ILS)  Runway  (RWY)  35 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  serve  the  Mason 
aty  Mimidpal  Airport.  The  enlarged 
Class  E  airspace  area  700  feet  Above 
Ground  Level  (AGL)  will  contain  the 
ILS  RWY  35  SIAP  in  controlled 


airspace.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  extending  upward  from  700 
feet  AGL  to  accommodate  this  SIAP. 
0ATE8:  Effective  date:  0901  UTC.  June 
18. 1998. 

Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  April  25. 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Airspace  Branch.  Air  Traffic  Division,' 
ACE-520,  Federal  Aviation 
Administration.  Docket  Number  97- 
ACE-31,  601  East  12th  Street.  Kansas 
aty.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal-business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLBMENTARY  INFORMATION:  The  FAA 
has  developed  an  ILS  RWY  35  SIAP  at 
Mason  City  Municipal  Airport.  Mason 
City.  LA.  The  amendment  to  Class  E 
airspace  area  at  Mason  City  Municipal 
Airport  will  provide  additional 
controlled  airspace  in  order  to  contain 
the  SLAP  within  controlled  airspace, 
and  thereby  facilitate  separation  of 
aircraft  operating  imder  IFR.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  obfections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  coqditions.  A  greater  degree  of 
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safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-31."  The  postcard 
will  be  date  stami>ed  and  returned  to  the 
commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  ES    Mason  City,  lA  [Reviaed] 

Mason  City  Municipal  Airport,  lA 

(Lat.  43'09'28"N.,  long.  93'19'53"W.) 
Mason  Qty  VORTAC 


(Ut  43"05'41'T«J.,  long.  93»19'47''W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-raile 
radius  of  Mason  Qty  Municipal  Airport;  and 
within  3  miles  each  side  of  the  002°  radial 
of  the  Mason  City  VORTAC  extending  from 
the  6.7-mile  radius  to  21  miles  north  of  the 
VORTAC;  and  within  3  miles  each  side  of  the 
182"  radial  of  the  Mason  City  VORTAC 
extending  £rom  the  6.7-mile  radius  to  18.5 
miles  south  of  the  VORTAC. 
***** 

Issued  in  Kansas  City,  MO,  on  December 
23. 1997. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division.  Central 

Region. 

[FR  Doc.  98-3576  Filed  2-11-98;  8:45  am) 

BILLMQ  CODE  4«1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-.ASO-2S] 

Amendntent  of  Class  E  Airspace; 
Owensboro,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  modifies  the 
Class  E  airspace  areas  at  Owensboro, 
KY.  A  VHF  Omnidirectional  Range 
(VOR)  Runway  (RWY)  5  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  Owensboro- 
Daviess  Coimty  Airport.  As  a  result 
additional  controlled  airspace  is  needed 
to  accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  amendment  will 
provide  a  southwest  extension  to  the 
existing  Class  D  surface  area  and 
increase  the  radius  of  the  Class  E 
airspace  that  extends  upward  from  700 
feet  above  the  surface  of  the  earth. 
^FECTIVE  DATE:  0901  UTC,  April  23, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  19, 1997.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  the  Class  E  airspace  areas  at 
Owensboro,  KY  (62  FR  61709).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFl^  operations  at 
Owensboro-Daviess  County  Airport. 
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Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area,  and 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraphs 
6004  and  6005.  respectively,  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  pubUshed  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Owensboro. 
KY.  A  VOR  RWY  5  SlAP  has  been 
developed  for  Owensboro-Daviess 
County  Airport.  Additional  controlled 
airspace  is  needed  to  accommodate  this 
SLAP  and  for  IFR  operations  at 
Cincinnati-Blue  Ash  Airport.  This 
amendment  will  provide  a  southwest 
extension  to  the  existing  Class  D  surface 
area  and  increase  the  radius  of  the  Class 
E  airspace  that  extends  upward  from 
700  feet  above  the  surface  of  the  earth. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fa«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  to  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liat  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  AmendiiMnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103. 40113. 
40120:  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  3S9. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E.  Airapace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 


ASOKYE4    OwwMboro,  KY  (RaviMd] 

Owensboro-Daviess  County  Airport,  KY 
LaL  37*44'25"N.  long.  aZMCOQ-W) 

Owensboro  VOR/DME 

Ut.  37*44'37"N.  long.  87*09'57"W) 

That  airspace  extending  upward  from  the 
surbce  within  3  miles  each  side  of 
Owensboro  VOR/DME  351*.  177*.  and  223' 
radials.  extending  from  the  4.1-niile  radius  of 
Owensboro-Daviess  County  Airport  to  7 
miles  north,  south  and  southwest  of  the 
Owensboro  VOR/DME.  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  effective  days  and  times  will 
thereafter  be  continuously  published  In  the 
Airport/Facility  Directory. 
•         •         •      .   •         • 

Paragraph  6006  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASOKYES    OtveMlMro.  KY  (Earisod) 

Owensboro-Daviess  County  Airport.  KY 
(Lat  37«44'25"N.  long.  87*10'00"W) 
That  airspace  extending  upward  from  700 
feet  or  more  alxive  the  surfece  within  a  7.2- 
mile  radius  of  Owensboro-Daviess  County 
Airport 

Issued  in  College  Park.  Georgia,  on  January 
5.1998. 

Nancy  B.  ShaUon. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Begion. 

(FR  Doc.  98-3575  Filed  2-11-98:  8:45  am) 
iaxaai  0001 4»ia-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Fodoral  Aviation  Administration 

14CFRPart71 

[Airapace  Oodwt  No.  97-A80-M] 

Amandmant  of  Claaa  E  Airapaca;  Naw 
Bam.NC 

A0B4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  modifies  the 

Class  E  airapace  area  at  New  Bern,  NC. 

The  required  weather  observation 

information  is  available  on  a  continuous 

basis  to  the  air  traffic  control  facility 

providing  service  to  Craven  County 

Airport,  New  Bern,  NC.  Therefore,  the 

Class  E  surface  area  airapace  at  New 

Bern.  NC,  meets  the  requirement  for 

modification  from  part  time  to 

continuous. 

EFFECTIVE  DATE:  0901  UTC,  April  23. 

1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Nancy  B.  Shelton,  Airapace  Branch,  Air 

Traffic  Division,  Federal  Aviation 

Administration,  P.O.  Box  20636, 

Atlanta.  Georgia  30320;  telephone  (404) 

305-5586. 

aUPPlXMENTARY  INFORMATKM: 

History 

On  December  8. 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airapace  at  New  Bern, 
NC  (62  FR  64525).  This  action  would 
provide  adequate  Class  E  airapace  for 
IFR  operations  at  New  Bern,  NC  on'a 
continuous  basis.  Class  E  airapace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9E  dated  September 
10, 1997,  and  effiactive  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Qass  E 
airapace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  14  CFR  pat  71 
modifies  Class  E  airspace  at  New  Bern. 
NC.  The  Class  E  surface  area  airapace  at 
New  Bern,  NC,  is  modified  from  part 
time  to  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  ragulationa  fat  which 
fraquent  and  routine  amondmenta  are 
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necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLAdS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES.  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: ' 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASONCE2    New  Bern,  NC  [Revised] 

New  Bern,  Craven  County  Regional  Airport, 
NC 

(Lat.  35''04'21"N.  long.  77'02'37"W) 
New  Bern  VOR/DME 

(Lat  35'04'23"N.  long.  77*02'35"W) 

Within  a  4-mile  radius  of  Craven  County 
Regional  Airport  and  within  2.4  miles  each 
side  of  New  Bern  VOR/DME  038*  and  210" 
radials,  extending  from  the  4-mile  radius  to 
7  miles  northeast  and  southwest  of  the  VOR/ 
DME. 


Issued  in  College  Park.  GecHgia.  on 
February  2. 1998. 

Nancy  B.  Shahon. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Begion. 

[FR  Doc  98-3574  Filed  2-11-98;  8:45  am] 
I  oooE  4aie-i»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminlatration 

14  CFR  Part  71 

[AJfapaoa  Doeiiat  No.  •7-ASW-26] 

Raviaion  of  Claaa  E  Airapaca; 
Eaatland,TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airapace  at  Eastland.  TX.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SIAP)  and  a 
Global  Positioning  System  (GPS)  SIAP 
to  Runway  (RWY)  35  at  Eastland 
Municipal  Airport,  Eastland,  TX,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airapace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Eastland  Municipal  Airport.  Eastland, 
TX. 

DATES:  Effective  0901  UTC.  April  23, 
1998. 

Conunents  must  be  received  on  or 
before  March  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airapace 
Branch,  Air  Traffic  [^vision.  Federal 
Aviation  Administration,  Southwest 
Region,  Dodcet  No.  97-ASW-26,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration, 
Southwest  Region.  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hoxiis  at  the  Airapace  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)onald  J.  Day,  Airapace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 


SUPPtBCNTARY  MFORMATXM:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airapace  at  Eastland,  TX.  The 
development  of  NDB  and  GPS  SIAP's  to 
RWY  35  at  Eastland  Mimidpal  Airport, 
Eastland,  TX,  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airapace  extending  upward  from  700 
feet  or  more  above  the  siuface  for 
Instrument  FUght  Rules  (IFR)  operations 
at  Eastland  Municipal  Airport,  Eastland. 
TX. 

Class  E  airspace  designations  for 
airapace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
pubhshed  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airapace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Role  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  nimiber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Cmmnents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  peraons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  E)ocket 
number  and  be  submitted  in  triplicate  to 
the  address  si)ecified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
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for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commentw's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
aeronautical,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerning  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-26."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amixig  the  vwious 
levels  of  govemmwit.  Therefore,  in 
accordance  with  Executive  Order  126J2. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fMtoralism 
imptications  te  warrant  the  preparation 
of  a  Fedenlism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  nencontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  lerhnical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
oparatiooally  current.  Therefore.  I 
certify  that  this  regulati<m  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  EXJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impect,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  FlexibiUty  Analysis  because 
the  anticipated  impect  is  so  minimal. 


Lial  ofSobiects  in  14  CFR  Part  71 

Airsfwca,  Incorporation  by  refisrence, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— OE8IQNAT10N  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  24  CFR 
part  71  continues  to  read  as  follows: 

Aiidiority:  49  U.S.C  106(g).  40103. 40113. 
40120;  E.0. 10854;  24  FR  9565.  3  CFR.  1959- 
1963Conip..p.  389. 

171.1    [AmandecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effiective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alKfve  the  surface  of  the  earth. 


ASWTXES    BaallaW,TX(l«viesdI 

Eastland  Municipal  Airport,  TX 

(Ut  32'24'48"N..  long.  98»48'35'?fV.) 
Old  Rip  RBN 

(Lat.  32'22'54"N..  long.  98M8'37"W.) 
That  airspace  extending  upward  bom  TSe 
fset  above  the  surface  within  a  6.4-mile 
radius  of  Eastland  Municipal  Airport  and 
within  8  miles  east  and  4  miles  west  of  the 
182*  bearing  Cram  the  Old  Rip  RBN  extaeding 
ban  tlM  6.4-mile  radius  to  10.4  miles  wuth 
of  the  airport. 
•         •         •         •        • 

Issued  in  Fort  Worth.  TX.  on  January  7, 
1998. 

Albert  L.  Viaelli. 

Acting  h4anager.  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  98-3573  Piled  2-11-96;  8:45  am) 
I  oooa  4eie-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnietratlon 

14  CFR  Part  97 

[Doekst  No.  29134;  Amdt  Na  1861] 

RIN212(MU66 

Standard  InstrunMnt  Approach 
Proeedurea;  Mlaoellaneoua 


AOBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airepace  System,  such  as 
the  commissioning  of  new  navigational 
fecilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airapace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  afiiacted  airports. 
OATBB:  An  effiactive  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
asofjanuary  1.1982. 
ADOneaan:  Availability  of  matter 
incorporated  l}y  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washinfton.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquartera  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
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Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Brant^  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPt-EMPfTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedtires  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  5S2(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Ftirther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishere  of  aenmautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  e«:h  SIAP  contained  in  FAA  fonn 
docummits  is  uimecessary.  The 
provisions  of  this  amendmmit  state  the 
afiiected  CFR  (and  FAR)  sectimis,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amoidment 
number. 


This  unendinent  to  part  97  of  the 
Federal  Aviation  Ragnletiwis  (14  CFR 


FOCdate 


01/12/98 

01/16/98 
01/22/98 

01/22/98 
01/22^8 

01/23m 
01/23/98 
01/23/98 

01/23/98 
01/23/98 


Stale 


FL 

OH 
FL 

GA 
MS 

GA 
QA 
GA 

MO 
MO 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FIXyTemporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safiety  relating  directly  to  published 
aeronautical  charts.  "Hie  drcimistances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  inmiediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 
frefueilt  and  routine  amen(fanents  are 
necessary  to  keep  them  operationally 
current.  It,  tkeiefere — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
econranic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  February  6, 
1998. 

Tom  E.  Stackey, 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  07— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AefdMrily:  49  U.S.C.  40103.  40113.  40120, 
44701:  49  U.S.C  106(g):  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

liar.23. 97.91^  91  JB,  9T.M,  97.31. 97  JS, 


By  anMBdij^:  §  97.23  VOR.  VOR/ 
DKC,  von  or  TACAN,  and  VOgmME. 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DkS.  SB^,  SDF/EHvE; 
§  97.27  NEW,  M»/DNffi:;  §  97.29  H^, 
H^S/DME,  iSIA.S,  MLS,  MLS/DME, 
KCS/RNAV;  §97.31  RADAR  SL\P8: 
§  97.33  RNAV  SL^Ps;  and  §  97.35 
COPTESi  SIAPs,  identified  as  follows: 

•  •  *  Effeetiv  Upon  Publication 


Ciy 


PANAMA  CITY 


COLUMBUS  

CRYSTAL  RfVER 


VALDOSTA 
JACKSON.. 


SAVANNAH 
SAVANNAH 
SAVANNAH 


AVA 

NEOSHO 


Airport 


PANAMA  OTY-BAY  CO  INTL 


RICKENBACKER  INTL 
CRYSTAL  RIVER  


VALOOSTA  REGIONAL 
JACKSON  INTL  


SAVANNAH  INTL 
SAVANNAH  INTL 
SAVANNAH  INTL 


AVA— BILL  MARTIN  MEMORIAL 
NEOSHO  MEMORIAL 


FDC  No. 


8A)307 

8/0402 
8/04S1 

8/0458 
8/0456 

06^)621 
8/0522 
8/0623 

8/0509 
8/0606 


SIAP 


VOR  OR  TACAN  OR  GPS  RWY 

32,  AMOT  10A... 
ILSflWY5R,  AM0T1... 
VOMME   OR   GPS-A   OFUG- 

A.. 
ILS  RWY  36  AMDT  SA.. 
ILS   RWY    16L   AMOT   7B(CAT 

110... 
ILS  RWY  9,  AMDT  2SA-. 
ILS  RWY  36,  AMOT  6A... 
VOR  OR  TACAN  OR  GPS  RWY 

27,  AMDT  15B... 
VOR  OR  GPS-A.  AMOT  1... 
VOR  OR  GPS-A.  AMDT  6... 
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FOC 


Ciiy 

NEOSHO 

ERWm 

ERWIN 

ERW1N „_ 

HOUSTON 

HOUSTON „ _... 

AVA 

AVA 

CAMBRIDGE  

CAMBRIDGE  

DALLAS-FORT  WORTH 

LONDON 

LONDON  

AHOSKI  

AHOSKI  

DALLAS  

GREENVILLE  

GREENVILLE  

MEMPHIS  

ANCHOHACjc ...i 

ANCHORAGE , 

ANCHORAGE 

ANCHORAGE 

ANCHORAGE 

ZANESVILLE  

ORANGE  

FORREST  CITY  

FORREST  CITY  


Airport 

NEOSHO  MEMORIAL 

HARNETT  COUNTY „~. 

HARNETT  COUNTY — 

HARNETT  COUNTY 

GEORGE  BUSH 

INTERCONTINENTIAL  ARPT. 

WILLIAM  P.  HOBBY 

AVA— BILL  MARTIN  MEMORIAL  ..... 

AVA— BILL  MARTIN  MEMORIAL  

CAMBRIDGE  MUNI 

CAMBRIDGE  MUNI 

DALLAS-FORT  WORTH  INTL  

LONDOfKXDRBIN       ARPT-MAGEE 

FIELD. 
LONDON^X)RBIN       ARPT-MAGEE 

FIELD. 
TRKXXJNTY 


FDCNo. 


SIAP 


01/23/96 

01/23/98 
01/23/96 

01/23/98 
01/23/98 

01/23/98 
01/26/98 

01/26/98 
01/26/98 

01/26/98 

01/26/98 

01/27/98 

01/27/98 

01/27/98 

01/27/98 

01/27/96 
01/30/98 

01/30/98 
02A)2/98 

02/03/98 
02A)3/98 
02/03/96 
02/03/98 
02A)3/9e 

02A)3/9e 

02A)6/96 
12/23/97 
12/23/97 


MO 

NC 
NC 

NC 
TX 

TX 
MO 

MO 
NE 

NE 

TX 

KY 

NC 

NC 

TX 
ME 

ME 
TN 

AK 
AK 
AK 
AK 
AK 
AK 
OH 

MA 
AR 
AR 


TRKXXJNTY 


DALLAS-LOVE  FIELD  

GREENVILLE  MUNI  

GREENVILLE  SEAPLANE  BASE 
MEMPHIS  INTL „ 

ANCHORAGE  INTL 

ANCHORAGE  INTL 

ANCHORAGE  INTL 

ANCHORAGE  INTL -. 

ANCHORAGE  INTL 

ANCHORAGE  INTL 

ZANESVILLE  MUNI  

ORANGE  MUNI  „ 

FORREST  CITY  MUNI  „ 

FORREST  CITY  MUNI  


8^612 

8A)626 
8A)627 

8/0S28 
9/0615 

8/0616 
8/0679 

8A)S85 
8/0687 

8/0688 

8A)592 

a/0614 

8/0615 

8/0612 

8/0613 

8/0610 
8/0691 

8/0692 
8/0750 

8/0783 
8/0784 
8/0785 
8/0788 
8/0789 
8/0790 
8A)764 

8A)612 
7/8371 
7/8373 


VOR/DME  RNAV  OR  GPS  RWV 

19.  AMOT  3... 
VOR/DME  RWY  4.  AMDT  IB... 
NOB  OR  GPS  RWY  22,  ORK3- 

B... 
GPS  RWY  4,  ORIG-A... 
ILS  RWY  8,  AMDT  18D... 

VOR/DME  RWY  17,  AMDT  1... 
VOR/DME  RNAV  OR  GPS  RWY 

31,AMDT1... 
N0BRWY31,ORtQ... 
NDB  OR  GPS  RWY  32,  AMDT 

3... 
NDB  OR  GPS  RWY  14,  AMDT 

3... 
CONVERGING  ILS  RWY  31 R, 

AMDY3... 
VOR  OR  GPS  RWY  5,  AMDT 

12A... 
VOR/DME  RNAV  RWY  5,  AMDT 

3... 
VOR/DME   OR   GPS   A   AMDT 

4A... 
NDB  OR  GPS  RWY  1,  AMDT 

IB... 
ILS  RWY  31L.  AMDT  19„. 
NDB  OR  GPS  RWY  14  AMDT 

4... 
NDB  OR  GPS-A  AMDT  4A... 
ILS    RWY    36R    (CAT    I,    III),. 

ORIG... 
ILS  RWY  6R,  AMDT  11  A... 
RADAR-1  AMDT  9... 
NDB  RWY  6R.  AMDT  6C... 
GPS  RWY  6L,  ORIG... 
MLS  RWY  6L,  ORIG... 
LOC  RWY  6L.  AMDT  9... 
VOR  OR  GPS  RWY  22.  AMDT 

3... 
GPS  RWY  32  ORIG... 
NDB  RWY  35  AMDT  4... 
GPS  RWY  35  ORIG... 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnietration 

14  CFR  Part  97 

(Doetat  Na  28133;  Amdt  No.  1860] 

MN2120-AA66 

Standard  inatniment  Approach 
Procedurea;  Miaceilaneoua 


AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 


needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  aniacted 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Raster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADOncsSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  EX:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  EX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFOfMATKM  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
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Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
8UPPLBMENTARY  MFOMNATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
lefiarBnce  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4  and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  "Hie  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or  ' 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 


relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effiective  in  less 
than  30  days. 

,    The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fiiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EXDT 
Regulatory  PoUdes  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  EXZ,  on  February  6, 
1998. 

Tom  E.  Stuckey. 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  106(g].  40103.  40113, 
40120, 44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23. 97^.  97.27, 97.29, 97.31, 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME;  ~ 
§97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ELS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


•  •  '  Effective  February  26.  1998 

Jacksonville,  FL.  Jacksonville  Intl.  LOC  RWY 

25,  Amdt  8,  CANCELLED 
Jacksonville,  FL.  Jacksonville  h>U,  ILS  RWY 

25.0rig 
Maishalltown,  lA,  MarshalltoMoi  Muni,  VOR 

RWY  12,  Oiig 
Marshalltown,  lA,  Marshalitown  Muni,  VOR 

RWY  30,  Orig 
Marshalltown,  lA,  Marshalltown  Muni,  NDB 

RWY  12,  Amdt  7 
Flemingsbiug,  KY,  Fleming-Mason,  LOC 

RWY  25,  Orig 
Charlotte,  NC,  Charlotte/Douglas  Intl,  ILS 

RWY  36R,  Amdt  8 
Columbus,  OH,  Port  Columbus  Intl,  ILS  RWY 

28R,Orig 
Youngstown,  OH,  Youngstown-Warren 

Regional,  ILS  RWY  14,  Amdt  6 
Youngstown,  OH,  Youngstown-Warren 

Regional,  ILS  RWY  32,  Amdt  25 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

InU.  ILS  RWY  3lR,  Amdt  9 
Salt  Lake  Qty,  UT,  Salt  Lake  Qty  Intl,  ILS/ 

DME  RWY  16L,  Amdt  11 
Salt  Lake  City,  UT,  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  16R.  Amdt  2 
Appleton.  WI.  Outagamie  County,  LOC  BC 

RWV21,Orig 

•  *  •  Effective  March  26.  1998 

Wichita.  KS,  Mid-Continent,  MLS  RWY  19, 

Amdt  1,  CANCELLED 
Louisville,  KY,  Louisville  Intl-Standifbrd 

Field,  LOC  RWY  35L,  Orig 
Louisville,  KY,  Louisville  Intl-Standiford 

Field,  ILS  RWY  17L.  Orig 
New  Orleans,  LA,  New  Orleans  Intl  (Moisant 

Field),  RADAR-1,  Amdt  17 
Linden.  MI,  Prices,  VOR  OR  GPS-A.  Amdt  4 
Omaha.  NE,  Eppley  Airfield,  ILS  RWY  14R. 

Amdt  2 

•  •  'EffecUve  April  23,  1998 

West  Memphis,  AR,  West  Memphis  Muni, 

VOR/DME  OR  GPS-A,  Amdt  6 
West  Memphis,  AR,  West  Memphis  Muni, 

NDB  OR  GPS-B.  Amdt  3 
West  Memphis.  AR.  West  Memphis  Muni, 

NDB  OR  GPS  RWY  1 7.  Amdt  10 
West  Memphis,  AR,  West  Memphis  Muni, 

ILS  RWY  17.  Amdt  3 
Wilmington.  DE,  New  Castle  County,  GPS 

RWY  9,  Orig 
Pittsfield.  ME,  Pittsfield  Muni,  GPS  RWY  19, 

Orig 
Preston,  MN,  Fillmore  County,  GPS  RWY  28, 

Orig 
Poplar  Blu£F,  MO,  Poplar  Bluff  Municipal, 

GPS  RWY  18,  Orig 
Poplar  Bluff,  MO,  Poplar  Bluff  Municipal, 

GPS  RWY  36,  Orig 

•  •  '  E^ctive  April  23. 1998  (cont'd) 

Greenwood,  MS.  Greenwood-Leflore,  GPS 

RWY  5.  Orig 
Greenwood,  MS,  Greenwood-Leflore,  GPS 

RWY  18.  Orig 
Greenwood,  MS,  Greenwood-Leflore,  GPS 

RWY  36,  Orig 
Ocean  Qty,  NJ,  Ocean  Qty  Muni,  GPS  RWY 

6,  Orig 
Bottineau,  ND,  Bottineau  Muni,  GPS  RWY 

31,  Orig 
Grafton.  ND,  Grafton  Muni,  GPS  RWY  17, 

Orig 
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Gnflon.  ND.  Grafton  Muni.  GPS  RWY  35. 

Amdtl 
Shirley.  NY.  Brookhaven.  VOR  RWY  6.  Amdt 

3 
Shirley.  NY.  Brookhaven.  NDB-A.  Amdt  5 
Shirley.  NY.  Brookhaven.  ILS  RWY  6.  Amdt 

1 
Shirley.  NY.  Brookhaven.  GPS  RWY  6,  Orig 
Shirley.  NY.  Brookhaven.  GPS  RWY  24.  Orig 
Marion.  OH.  Marion  Muni.  GPS  RWY  24. 

Orig 
Allentown.  PA.  Allentown  Queen  Gty  Muni. 

VOR  OR  GPS-B.  Amdt  6 
Allentown.  PA,  Allentown  Queen  Gty  Muni, 

GPS  RWY  7.  Orig 
Butler.  PA.  Butler  County/K  W  Scholter 

Field.  VOR  OR  GPS-A.  Amdt  5, 

CANCELLED 
Butler.  PA,  Butler  County/K  W  Scholter 

Field.  GPS  RWY  8.  Orig 
Butler.  PA.  Butler  County/K  W  Scholter 

Field.  GPS  RWY  26,  Orig 
Butler.  PA,  Butler  County/K  W  Scholter 

Field,  RNAV  OR  GPS  RWY  26,  Amdt  2. 

CANCELLED 
Coatesville.  PA.  Chester  County  G  O  Carlson, 

VOR  RWY  29,  Amdt  5A.  CANCELLED 
Coatesville,  PA,  Chester  County  G  O  Carlson, 

GPS  RWY  11.  Orig 
Coatesville,  PA.  Chester  County  G  O  Carlson, 

GPS  RWY  29,  Orig 
Cedar  City,  UT,  Cedar  City  Regional,  VOR 

RWY  20,  Amdt  5 
Cedar  City.  UT.  Cedar  City  Regional.  NDB 

RWY  20.  Amdt  1 
Cedar  City,  UT,  Cedar  City  Regional,  ILS 
.  RWY  20,  Amdt  2 
Cedar  City.  UT,  Cedar  City  Regional.  GPS 

RWY  20,  Orig 

•  •  •  Effective  Upon  Publication 

Agana,  Guam,  Guam  Intl,  ILS  RWY  6L,  Amdt 
1. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  172  and  173 
[Doclwt  No.  S6F-0078] 

Direct  and  Secondary  Direct  Food 
Additives;  Sodium  Mono-  and  Dimethyl 
Naphttialene  Sulfonates 

AOBICY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

BUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sodium  mono-  and 
dimethyl  naphthalene  sulfonates  as  an 
aid  in  the  steam/scald  vacuum  peeling 
of  tomatoes  without  a  subsequent 
potable  water  wash.  This  action  is  in 
response  to  a  f>etition  filed  by  Enviro 
Tech  Chemical  Services,  Inc.  In 


conjunction  with  this  action,  the  agency 
is  also  amending  the  food  additive 
regulations  by  broadening  a  section 
heading  to  cover  the  new  application 
and  by  removing  the  redundant  cross- 
reference  to  a  section. 
DATES:  Effective  February  12, 1998: 
written  objections  and  requests  for  a 
hearing  by  March  16,  1998. 
AOoncsSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3077. 
8UPPI.EMENTARY  INFORMATION: 

In  a  notice  published  in  the  Federal 
Register  of  March  19, 1996  (61  FR 
11214).  FDA  announced  that  a  food 
additive  petition  (FAP  6A4487)  had 
been  filed  by  Enviro  Tech  Chemical 
Services,  Inc.,  P.O.  Box  577470, 
Modesto.  CA  95357.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  172.824  Sodium  mono- 
and  dimethyl  naphthalene  sulfonates 
(21  CFR  172.824)  to  provide  for  the  safe 
use  of  sodium  mono-  and  dimethyl 
naphthalene  sulfonates  as  an  aid  in 
peeling  tomatoes  without  a  potable 
water  wash. 

Sodium  mono-  and  dimethyl 
naphthalene  sulfonates  are  currently 
approved  in  §  172.824  as  an  anticaking 
agent  in  sodium  nitrite,  for  use  in  the 
crystallization  of  sodium  carbonate 
intended  for  use  in  potable  water 
systems  to  reduce  hardness  and  aid  in 
sedimentation  and  coagulation  and  by 
cross-reference  to  §  173.315  Chemicals 
used  in  washing  or  to  assist  in  the  lye 
peeling  of  fruits  and  vegetables  (21  CFR 
173.315),  in  the  washing  or  to  assist  in 
the  lye  peeling  of  fruits  and  vegetables. 
The  subject  additive  is  defined  in 
§  172.824  and,  as  cross-referenced  in 
§  172.824(b)(3).  may  be  used  in  the 
washing  or  to  assist  in  the  lye  peeling 
of  fruits  and  vegetables  as  prescribed  in 
§  173.315,  only  when  this  use  is 
followed  by  rinsing  with  potable  water 
to  remove,  to  the  extent  possible, 
residues  of  the  chemicals.  Therefore,  the 
action  requested  by  this  petition  js  more 
appropriately  addressed  by  amending 
§173.315  to  allow  the  use  of  the  subject 
additive  in  the  steam/scald  vacuum 
peeling  of  tomatoes  without  a 
subsequent  potable  water  wash. 
Although  only  an  amendment  to 
§  172.824  was  cited  in  the  filing  notice 
for  this  petition,  the  action  currently 
being  taken  was  accurately  described  at 
that  time. 


In  addition.  FDA  is  amending  the 
section  heading  of  §  173.315  by 
removing  the  word  "lye."  This  action  is 
being  taken  to  broaden  §  173.315  to 
cover  the  new  application  for  steam/ 
scald  vacuum  peeling  in  addition  to  lye 
peeling.  This  action  is  simply  a 
technical  change  because  tne  current 
limitations  continue  to  be  stated  in 
paragraphs  (a)(2)  and  newly 
redesignated  (a)(4). 

In  continuation  of  FDA's  efforts  to 
implement  the  President's  March  4, 
1995  "Reinventing  Govenunent" 
initiative,  FDA  is  also  removing  as 
redimdant  §  172.824(b)(3),  because  this 
paragraph  is  an  unnecessary  cross- 
reference  to  the  regulation  of  the 
additive  under  §  173.315.  This  action  is 
also  a  technical  change  because  the 
approved  uses  of  the  subject  additive 
are  not  changed  by  virtue  of  the 
deletion. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  As 
part  of  its  review,  FDA  evaluated  data 
on  the  use  of  the  subject  additive  in 
peeling  tomatoes  using  steam  or 
scalding  water  instead  of  lye,  including 
analytical  evidence  that  no  residues  of 
the  additive  were  detected  in  five 
production  samples  of  tomato  paste 
prepared  fiom  tomatoes  treated  with  the 
additive  prior  to  peeling,  but  with  no 
subsequent  potable  water  rinse.  Based 
on  this  information,  as  well  as  certain 
toxicological  data,  the  agency  concludes 
that  the  additive  will  have  the  intended 
technical  effect  and  is  safe  under  the 
proposed  conditions  of  use.  Therefore, 
the  agency  is  amending  the  food 
additive  regulations  to  provide  for  the 
requested  use. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
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p.m.,  Monday  through  Friday.  No 
comments  were  received  during  the  30- 
day  comment  period  specified  in  the 
filing  notice  for  comments  on  the 
environmental  assessment  submitted 
with  the  petition. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  16, 1998,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  ^all  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docimients 
shall  be  submitted  and  shall  be 
identified  wi\h  the  docket  number 


foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  irf  Subjects 

21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  IMigs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  parts  172 
and  173  are  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  341,  342.  348. 
371,  379e. 

§172.824    [Amended] 

2.  Section  172.824  Sodium  mono-  and 
dimethyl  naphthalene  sulfonates  is 
amended  by  removing  paragraph  (b)(3). 


PART  17a-SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMTTTED  M 
FOOD  FOR  HUMAN  CONSUMPTION 

3.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

4.  Section  173.315  is  amended  by 
revising  the  section  heading;  by 
removing  from  the  introductory  text  the 
word  "lye;"  by  amending  the  table  in 
paragraph  (a)(2)  by  revising  the  entries 
for  "Polyacrylamide,"  "Potassium 
bromide,"  and  "Sodium  hypochlorite;" 
and  the  entry  for  Sodiimi  mono-  and  di- 
methyl napthalene  sulfonates  *  *  *"  is 
amended  by  removing  the  hyphen  in 
"di-methyl"  under  the  "Substances" 
column;  by  redesignating  paragraph 
(a)(3)  as  paragraph  (a)(4)  and  by  adding 
a  new  paragraph  (a)(3);  by  amending  the 
first  sentence  of  newly  redesignated 
paragraph  (a)(4)  by  removing  "(a)(3)" 
and  adding  in  its  place  "(a)(4);"  and  by 
revising  paragraph  (c)  to  read  as  follows: 

f  173.315    Cfiamlcals  ueed  in  washing  or  to 
assist  in  the  peeling  of  fruits  and 
vegetables. 

•        •        •        •        • 

(a)*  •  * 
(2)*  •  * 


Substances 

Limitations 

*                                                                 •                                                                 • 

Polyacrylamide 

•                                                                 •                                                                 •                                                                 • 

Not  to  exceed  10  parts  per  miHion  in  wash  water.  Contains  not  more 
than  0.2  percent  acrylamlde  monomer.  May  t>e  used  in  the  wastung 
of  fruits  and  vegetables. 

May  be  used  In  the  washing  or  to  assist  in  the  lye  peeling  of  fruits  and 

•                                  •                                  • 
Sodium  hvDochlorite  

vegetat>les. 

•                                 •                                 •                                 • 

May  be  used  in  the  washing  or  to  assist  in  the  lye  peeling  of  fruits  and 

vegetables. 

(3)  Sodium  mono-  and  dimethyl 
naphthalene  sulfonates  (mol.  wt.  245- 
260)  may  be  used  in  the  steam/scald 
vacuum  peeling  of  tomatoes  at  a  level 
not  to  exceed  0.2  percent  in  the 
condensate  or  scald  water. 


(c)  The  use  of  the  chemicals  listed 
imder  paragraphs  (a)(1),  (a)(2),  and  (a)(4) 
is  followed  by  rinsing  with  potable 
water  to  remove,  to  the  extent  possible, 
residues  of  the  chemicals. 


Dated:  February  2, 1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(FR  Doc.  98-3497  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  155 

[USCG  98-3417] 

RIN211S-AF60 

Salvage  and  Rrefighting  Equipment; 
Vesaei  Reaponse  Plans 

AQB4CY:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  partial  suspension  of 

regulation. 
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Current  vessel  response  plan 
regulations  require  that  the  owners  or 
operators  of  vessels  carrying  groups  I 
through  V  petroleum  oil  as  a  primary 
cargo  identify  in  their  response  plans  a 
salvage  company  with  expertise  and 
equipment,  and  a  company  with 
flrefighting  capability  that  can  be 
deployed  to  a  port  nearest  to  the  vessel's 
operating  area  within  24  hours  of 
notiHcation  (Groups  I-IV)  or  a  discovery 
of  a  discharge  (Group  V).  Numerous 
requests  for  clarification  revealed 
widespread  misunderstanding  and 
confusion  regarding  the  regulatory 
language,  which  will  make  the 
implementation  of  this  requirement 
difficult.  Based  on  comments  received 
after  the  vessel  response  plan  final  rule 
publication  (61  FR  1052:  January  12, 
1996)  and  during  a  Coast  Guard  hosted 
workshop,  the  Coast  Guard  intends  to 
better  define  expertise  and  equipment 
requirements  and  will  reconsider  the 
24-hour  deployment  requirement 
scheduled  to  take  effect  on  February  18, 
1998.  The  Coast  Guard  has  determined 
that  there  is  not  adequate  time  to 
address  these  issues  before  February. 
1998.  Therefore,  the  Coast  Guard  is 
suspending  the  effective  dates  of  the 
deployment  requirements  as  published 
in  the  final  rule. 

DATES:  This  suspension  is  effective  as  of 
February  12.  1998.  Termination  of  the 
suspension  will  be  on  February  12, 
2001. 

ADOAESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-98-3417),  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  S.W.,  Washington. 
D.C.  20590-0001.  or  deliver  them  to 
room  PL-401,  located  on  the  Plaza  Level 
of  the  Nassif  Building  at  the  same 
address  between  10  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  The  telephone  number  is  202- 
366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401.  located  at  the  Plaza  Level 
of  the  Nassif  Building  at  the  above 
address  twtween  10  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
Holidays.  You  may  electronically  access 
the  public  docket  for  this  rulemaking  on 
the  internet  at  http://dms.dot.gov. 
FOR  FUfTTHER  INFOMIATKM  OONTACT: 
For  information  on  the  public  docket, 
contact  Carol  Kelley,  Coast  Guard 
Dockets  Teem  Leader,  or  Paulette 
Twine,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 


Transportation,  telephone  202-366- 
9329.  For  information  concerning  the 
final  rule  partial  suspension  of 
regulation,  contact  LCDR  John  Caplis, 
Project  Manager,  Office  of  Response  (G- 
MOR).  at  202-267-6922:  e-mail: 
jcaphsQcomdt.uscg.mil.  This  telephone 
is  equipped  to  record  messages  on  a  24- 
hour  basis. 
SUPPt.BMENTARY  INFOMIATION: 

Regulatory  History 

The  regulatory  history  for  this 
rulemaking  is  recounted  in  the  preamble 
of  the  final  rule  entitled  "Vessel 
Response  Plans  "  (61  FR  1052,  January 
12, 1996). 

Reason  for  Suspension 

Regulations  found  in  33  CFR  155 
require  vessel  owners  and  operators  to 
identify  salvage  and  firefighting 
resources  in  their  response  plans.  No 
specific  response  times  were  mandated 
for  these  resources  due  to  concerns  over 
the  capacity  of  these  resources  that 
existed  in  the  United  States  in  1993. 
However,  under  the  final  rule,  vessel 
response  plans  submitted  (or 
resubmitted)  for  approval  after  February 
18.  1998,  must  identify  salvage  and 
firefighting  resources  capable  of  being 
deployed  to  the  port  nearest  to  the 
vessel's  operating  area  within  24  hours 
of  notification. 

The  regulations  allow  vessel  owners 
and  operators  to  determine  their  salvage 
and  firefighting  response  needs,  and  to 
arrange  for  the  appropriate  level  of 
resources.  To  promote  planning 
consistency  throughout  the  United 
States  regarding  the  adequacy  of  salvage 
and  firefighting  resources,  the  Coast 
Guard  hosted  a  public  workshop  in 
August  1997  with  the  Maritime 
Association  of  the  Port  of  New  York/ 
New  Jersey.  This  workshop  solicited 
comments  from  the  public  regarding  the 
current  requirements  for  salvage  and 
firefighting  resources.  Considerable 
differences  in  opinion  and  requests  for 
clarification  were  voiced  by  vessel 
owners  and/or  operators,  salvage  and 
firefighting  contractors,  maritime 
associations,  and  governmental  agencies 
with  respect  to  the  proper  interpretation 
of  these  requirements.  The  numerous 
requests  for  clarification  revealed 
widespread  misunderstanding  and 
confusion  regarding  the  regulatory 
language,  which  will  make  the 
implementation  of  the  requirement 
difficult. 

Based  on  comments  received  during 
the  workshop,  the  Coast  Guard  has 
determined  Xhut  it  should  better  define 
the  key  elements  within  the 
requirements.  Regulatory  language  such 
as  "a  salvage  company  with  expertise 


and  equipment"  or  "firefighting 
capability"  must  be  further  specified 
before  the  Coast  Guard  will  implement 
or  expect  vessel  owners  or  operators  to 
comply  with  any  related  time 
requirements.  Therefore,  the  Coast 
Guard  is  suspending  its  February  18, 
1998,  requirement  that  "identified 
salvage  and  firefighting  resources  must 
be  capable  of  being  deployed  to  the  port 
nearest  to  the  area  in  which  the  vessel 
operates  within  24  hours  of 
notification"  for  plans  that  are 
submitted  (or  resubmitted)  for  approval 
after  that  time.  As  follow-on  to  the 
August  1997  workshop  and  other 
efforts,  the  Coast  Guard  is  continuing  to 
review  the  salvage  and  marine 
firefighting  capabilities  within  the 
United  States  and  its  territories.  The 
Coast  Guard  intends  to  conduct  a 
regulatory  initiative  in  1998  to  further 
define  the  salvage  and  firefighting 
requirements  and  address  the  issues 
raised  at  the  August  1997  workshop. 
Any  additional  requirements  will  be 
published  in  the  Federal  Register  and 
will  not  become  effective  until  90  days 
after  publication  of  a  notice  reporting 
the  determinations  of  the  Coast  Guard. 

Regulatory  Process  Considerations 

Although  the  final  rule  published  in 
1996  was  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  the  Office  of  Management  and 
Budget  (OM6)  does  not  consider  this 
partial  suspension  of  the  final  rule  as  a 
significant  action.  This  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  and  1996 
amendments  (enacted  as  Chapter  8  of     - 
Title  5,  U.S.  Code)  because  the  original 
requirements  did  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities,  and  this  suspension  does  not 
change  those  requirements.  Any  future 
regulatory  action  on  this  issue  will 
address  any  economic  impacts, 
including  impacts  on  small  business. 
This  action  does  not  affect  any 
requirements  imder  section  3504(h)  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  action  is  not  an 
unfunded  mandate  under  the  Unfunded 
Mandates  Reform  Act  (Pub.  L.  104-4). 

Numerous  requests  for  clarification 
revealed  widespread  misimderstanding 
and  confusion  regarding  the  regulatory 
language,  which  will  make  the 
implementation  of  the  requirement 
difficult.  The  partial  suspension  will 
relieve  the  affected  industry  from 
complying  until  regulations  can  be 
drafted  more  thoroughly  addressing  this 
requirement.  The  Coast  Guard  finds 
good  cause  under  5  U.S.C.  553(b)  that 
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notice  and  oommoit  on  the  suspension 
are  impracticable  and  contrary  to  the 
public  interest.  Because  the  section 
otherwise  becomes  effsctive  on 
February  18, 1998,  there  is  good  cause 
under  5  U.S.C.  553(dH3)  for  the  final 
rule  to  be  effective  on  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  33  CFR  Part  155 

Hazardous  substances.  Incorporation 
by  refiarenoe,  oil  pollution.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  155  as  follows: 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Anliiority:  33  U.S.C  1231, 1321(i):  46 
U.S.C  3715;  sec.  2.  E.O.  12777.  56  FR  54757. 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46. 

S8  155.100-155.130. 155.350-155.400. 
155.430, 155.440, 155.470, 155.1030  (j)  and 
(k),  and  155.1065(g)  also  issued  under  33 
U.S.C  1903(b):  and  S§  155.110-155.1150  also 
issued  33  U.S.C  2735. 

f  156.1090    (Amended] 

2.  In  §  155.1050,  paragraph  (k)(3)  is 
suspended  from  February  12, 1998, 
until  February  12,  2001. 

1155.1052    [Amended] 

3.  In  §  155.1052,  the  last  sentence  in 
paragraph  (f)  is  suspended  from 
Friiruary  12, 1998,  until  February  12, 
2001. 

Dated:  February  6, 1998. 

Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

(FR  Doc.  9»-3564  Filed  2-11-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[rX7«-1-7378;  FRL-6066-2] 

Expiration  of  Extension  of  Temporary 
SM:tk>n  182(0  and  SMtion  182(b) 
Exemption  From  tlie  Nitrogen  Oxides 
(NOx)  Control  Requirements  for  the 
Houslon/Galvsston  and  Bsaumont/Port 
Arthur  Ozons  Nonattainment  Areas; 
Texas 

AOGNCY:  Environmental  Protecti<m 

Agency  (EPA). 

ACTKM:  Expiration  of  temporary 


exemption. 


SUMMARY:  In  this  action,  EPA  is 
informing  the  public  that  the  extension 
of  the  temporary  exemption  from  the 
NOx  control  requirements  of  sections 
182(f)  and  182(b)  of  the  Clean  Air  Act 
(the  Act)  for  the  Houston/Galveston 
(HGA)  and  Beaumont/Port  Arthur  (BPA) 
ozone  nonattainment  areas  expired 
December  31, 1997.  The  State  of  Texas 
decided  not  to  petition  for  a  further 
exemption  on  [November  24, 1997.  The 
State  must  now  begin  expeditious 
implementation  of  NOx  Reasonably 
Available  Control  Technology  (RACT), 
New  Source  Review  (NSR),  Vehicle 
Inspection/Maintenance  (I/M),  and 
conformity  requirements. 

DATES:  Effective  February  12, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow,  Jr.,  Air  Planning 
Section  (6PD-L).  Multimedia  Planning 
and  Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Suite  1200,  Dallas,  Texas 
75202.  The  telephone  number  is  214- 
665-7237, 

8UPPl.EMBfTARY  INFORMATION: 
L  Background 

On  August  17, 1994,  the  Texas 
Natural  Resoiuce  Conservation 
Commission  (TNRCC)  submitted  to  EPA 
a  petition  pursuant  to  section  182(f) 
which  requested  that  the  HGA  and  BPA 
nonattainment  areas  be  temporarily 
exempted  by  EPA  from  the  NOx  control 
requirements  of  section  182(f)  of  the 
Act.  The  State  based  its  petition  on  the 
use  of  an  Urban  Airshed  Modeling 
(UAM)  demonstration  showing, 
pursuant  to  EPA  guidelines,  that  NOx 
reductions  would  not  contribute  to 
attainment  in  either  area  because  the 
decrease  in  ozone  concentrations 
resulting  from  Volatile  Organic 
Compoimds  (VOC)  reductions  alone  is 
equal  to  or  greater  than  the  decrease 
obtained  from  NOx  reductions  or  a 
combination  of  VOC  and  NOx 
reductions.  The  petition  for  the 
temporary  exemption  was  approved  by 
EPA  and  pubUshed  at  60  FR  19515 
(April  19, 1995).  For  a  more  detailed 
discussion  of  the  basis  of  EPA's 
approval  of  this  temporary  exemption, 
the  reader  is  referred  to  this  notice. 

On  March  6. 1996.  the  State  of  Texas 
submitted  a  petition  to  EPA  which 
requested  that  the  HGA  and  BPA 
nonattainment  areas  be  granted  an 
extension  to  the  temporary  exemption 
from  December  31, 1996,  to  December 
31, 1997.  The  State  based  its  petition  on 
needing  additional  time  to  complete 
further  UAM  modeling  using  data  from 
the  Coastal  Oxidant  Assessment  for 
Southeast  Texas  (COAST)  study. 


Also  submitted  with  the  petition  was 
a  revision  to  previously-adopted  NOx 
RACT  rules  (30  Texas  Air  Control  (TAG) 
117)  which  extended  the  compliance 
date  from  May  31, 1997,  to  May  31, 
1999.  The  State  first  submitted  the  NOx 
RACT  rules  to  EPA  on  December  6, 
1993. 

A  revision  to  the  Texas 
(Nonattaiiunent)  New  Soiut:e  Review 
rule  (30  TAG  section  116.150).  adopted 
on  October  11, 1995,  temporarily 
extended  the  suspension  of  the  NOx 
NSR  requirements  in  HGA  and  BPA 
through  December  31, 1997.  This  rule 
revision  was  submitted  to  EPA  on 
November  1, 1995,  and  was  not 
resubmitted  with  the  petition. 

On  May  23, 1997.  EPA  approved  the 
petition  for  a  one-year  extension  of  the 
temporary  exemption  of  the  182(0  and 
182(b)  NOx  requirements  for  the  HGA 
and  BPA  areas  (62  FR  28344)  from 
December  31. 1996,  to  December  31, 
1997,  and  an  extension  of  the  NOx 
RACT  compliance  date  until  May  31, 
1999. 

The  extension  to  the  temporary 
exemption  expired  on  December  31. 
1997. 

n.  State's  Implementation 
Requirements 

Since  the  extension  of  the  temporary 
exemption  expired  on  December  31. 
1997.  the  State  is  required,  according  to 
EPA's  approval  of  the  petition  for  the 
extension  of  the  temporary  exemption, 
to  begin  implementing  the  State's  NOx 
RACT.  NSR.  I/M.  general  and 
transportation  conformity  requirements, 
with  NOx  RACT  compUance  required  as 
expeditiously  as  practicable  but  no  later 
than  May  31, 1999.  Other  specific 
requirements  that  would  become 
appUcable  upon  expiration  are:  (1)  Any 
NSR  permits  that  had  not  been  deemed 
complete  prior  to  January  1, 1998,  must 
comply  with  the  NOx  NSR 
requirements,  consistent  with  the  pohcy 
set  forth  in  the  EPA's  NSR 
Supplemental  Guidance  memo  dated 
September  3, 1992,  from  John  Seitz, 
Director.  EPA's  Office  of  Air  Quality 
Planning  and  Standards;  (2)  any 
conformity  determination  (for  either  a 
new  or  revised  transportation  plan  and 
Transportation  Improvement  Program) 
made  after  January  1. 1998.  must 
comply  with  the  NOx  conformity 
requirements;  and  (3)  any  I/M  vehicle 
inspection  made  after  January  1. 1998. 
must  comply  with  the  I/M  NOx 
requirements. 

m.  State's  Implementation  Plans 

In  a  letter  from  Mr.  Barry  R.  McBee. 
Chairman,  TNRCC,  to  Mr.  Jerry  Clifford, 
Acting  Regional  Administrator,  EPA 
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Region  6.  dated  November  25. 1997.  the 
State  documented  its  plans  for 
implementing  the  NOx  requirements. 

For  NOx  RACT,  the  State  plans  to 
maintain  the  performance  standards 
contained  in  its  current  rule  but  believeis 
a  delay  in  the  compliance  date  firom 
May  31, 1999,  to  November  30, 1999.  is 
necessary  for  facilities  to  implement  the 
rule.  This  change  will  also  require  an 
updating  of  the  rule. 

For  New  Source  Review,  changes  in 
two  permitting  rules  are  necessary  to 
update  the  rules  previously  submitted. 
The  State  plans  to  expedite  these 
changes  to  have  an  effective  rule  date  by 
April.  1998.  The  State  plans  to  inform 
all  applicants  that  during  the  period 
January  1, 1998,  until  the  effective  date 
of  the  rule  revision  they  are  obligated  to 
implement  Federal  nonattainment  NSR 
requirements  as  a  result  of  the 
expiration  of  the  temporary  182(f) 
exemption  on  December  31, 1997. 

For  vehicle  Inspection  and 
Maintenance,  the  State  and  EPA  agree 
that  Harris  County's  current  low 
enhanced  I/M  program  meets  EPA's 
NOx  requirements  and  no  change  is 
needed,  and  that  the  BPA  area  will 
continue  to  have  no  requirements  for  an 
I/M  program. 

For  transportation  conformity,  any 
conformity  determination  made  before 
the  expiration  of  the  exemption  will 
continue  to  be  a  valid  determination  for 
three  years  if  no  changes  are  made  to 
transportation  plans  and  programs,  and 
no  new  SIP  is  submitted.  Any  new 
conformity  determinations  made  after 
December  31, 1997,  must  comply  with 
the  NOx  provisions  of  the  Federal  and 
State  conformity  requirements.  The 
State  will  work  with  EPA  and  the  HGA 
and  BPA  metropolitan  planning 
organizations  in  ensuring  that 
conformity  requirements  are  met. 

The  EPA  plans  to  act  on  the  State's 
NOx  RACT  and  NSR  rules  upon  the 
State's  submission.  The  EPA  will 
process  the  changes  to  the  rules  through 
"notice  and  comment"  rulemaking  and 
will  consider  any  public  comment  on 
the  rules  before  grantins  final  approval. 

Acknowledgment  ana  acceptance  in 
principle  by  0>A  of  these 
implementation  plans  was  conveyed  to 
Mr.  Barry  R.  McBee  in  a  letter  from  Mr. 
ferry  CUfford.  dated  December  22. 1997. 

List  ofSubiecto  in  40  CFR  Pari  52 

Air  pollution  controls.  Nitrogen 
oxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  4. 1998. 
Lynda  F.  Carroll. 
Acting  Begtonal  Administrator.  Region  6. 

40  CFR  part  52  is  amended  as  follows: 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  SS— Taxas 

2.  Section  52.2308  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 


152.2308    ArMhwId*  nUrogMi 

OMniptlOfMb 


(NOx) 


(f)  The  extension  of  the  temporary 
exemption  from  NOx  control 
requirements  of  sections  182(f)  and 
182(b)  of  the  Clean  Air  Act  for  the 
Houston/Galveston  and  Beaumont/Port 
Arthur  ozone  nonattainment  areas 
granted  on  May  23. 1997.  expired 
December  31, 1997.  Upon  expiration  of 
the  extension,  the  requirements 
pertaining  to  NOx  RACT,  NSR,  I/M. 
general  and  transportation  conformity 
will  become  applicable  and  the  State  is 
expected  to  implement  the  requirements 
as  expeditiously  as  possible. 

(PR  Doc.  98-3580  Filed  2-11-98;  8:45  ami 
aiLUNO  cooc  I 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

50  CFR  Part  600 

(Docket  Na  960202026-8026-01: 1.0. 
011568C] 

Magnuaon-Stavana  Act  Proviaiona; 
Technical  Amandmanta 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule,  technical 

amendment. 

SUMMARY:  NMFS  corrects  and  updates 
regulations  pertaining  to  general 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  This  rule 
corrects  references  to  the  Magnuson- 
Stevens  Act,  which  was  amended  by  the 
Sustainable  Fisheries  Act  (SFA)  in  1996: 
revises  a  definition  to  bring  it  into 
conformance  with  the  Magnuson- 
Stevens  Act:  and  revises  terminology  to 
be  consistent  with  the  Magnuson- 
Stevens  Act  and  to  reflect  a 
reorganization  of  NMFS. 
DATES:  Effective  February  12,  1998. 
FOA  FURTHER  MFORMATKM  CONTACT: 
George  H.  Darcy,  NMFS.  301/713-2344. 
SUPPLEMeiTARY  INFORMATION:  Part  600  of 
title  50  CFR  contains  general  regulations 
issued  under  the  authority  of  the 


Magnuson-Stevens  Act.  On  October  11. 
1996,  the  President  signed  into  law  the 
SFA,  which  made  numerous 
amendments  to  the  Magnuson-Stevens 
Act.  Consequently,  certain  references  to 
that  statute  in  part  600  became 
incorrect:  this  rule  corrects  those 
refierences.  In  addition,  the  SFA 
amended  the  definition  of  "optimum." 
with  re8{>ect  to  yield  firom  a  fishery, 
which  appears  at  section  3(28)  in  the 
Magnuson-Stevens  Act.  To  bring  part 
600  into  conformance  with  that  change, 
the  definition  of  "optimum  yield"  (OY) 
in  §  600.10  is  revised  by  this  rule. 

In  1996.  the  title  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  was  changed  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  by  Public  Law  104— 
208.  Also  in  1996,  the  headquarters 
offices  of  NMFS  were  reorganized  and 
the  NMFS  Regional  Directors  were 
retitled  "Regional  Administrators."  This 
rule  revises  part  600  accordingly. 

Classification 

Because  this  rule  only  corrects  and 
updates  part  600  for  the  purposes  of 
public  information,  it  is  strictly 
administrative  in  nature;  no  usefid 
purpose  would  be  served  by  providing 
prior  notice  and  opportunity  for 
comment  on  this  rule.  Accordingly, 
under  5  U.S.C.  553(b)(B).  it  is 
imnecessary  to  provide  such  notice  and 
opportunity  for  comment.  Also,  because 
this  rule  is  only  administrative  in  nature 
and  imposes  no  new  requirements  or 
restrictions  on  the  public,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
under  5  U.S.C.  553(d)(3).  finds  it 
unnecessary  to  delay  its  effective  date 
for  30  days. 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

List  of  Subiects  in  50  CFR  Part  600 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Statistics. 

Dated:  February  5. 1998. 
David  L.  Evans, 
Deputy  Assistant.  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  is  amended 
as  follows: 

PART  60a-MAQNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C  1801 
et  seq. 
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2.  The  part  heading  is  revised  to  read 
as  follows: 

PART  600-MAQNU8ON-STEVENS 
ACT  PROVISIONS 

3.  In  §  600.10.  the  definitions  of 
"Magnuson  Act"  and  "Regional  Director 
(RD)"  are  removed,  definitions  for 
"Magnuson-Stevens  Act"  and  "Regional 
Administrator"  are  added  in 
alphabetical  order,  and  definitions  of 
"Continental  shelf  fishery  resources", 
"Director",  and  "Optimum  yield  (OY)" 
are  revised  to  read  as  follows: 

1600.10    Definitions. 

*  •        •        •        • 

Continental  shelf  fishery  resources 
means  the  species  listed  imder  section 
3(7)  of  the  Magnuson-Stevens  Act. 

Director  means  the  Director  of  the 
Office  of  Sustainable  Fisheries.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

*  •        *        •        * 

Magnuson-Stevens  Act  means  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  as 
amended  (16  U.S.C.  1801  et  seq.). 
formerly  known  as  the  Magnuson  Act. 

*  •        *        •        • 

Optimum  yield  (OY)  means  the 
amoimt  of  fish  that: 

(1)  Will  provide  the  greatest  overall 
beaefit  to  the  Nation,  particularly  with 
ieq>ect  to  food  production  and 
recreational  opportunities,  and  taking 
iato  account  the  protection  of  marine 
eoQsysteras; 

(2j  Is  piescribed  as  such  on  the  basis 
otik»  maxianum  sustainable  yield  fiY>iB 
tlw  Bskasy,  as  reduced  by  any  relevant 
acaaaiak,  social,  or  ecological  £actor; 
and 

(3)  bi  tha  case  of  an  overfished 
fisfawy.  peavides  for  rebuilding  to  a 
level  coBSist^t  with  producing  the 
maximuwi  swstaiaebte  yield  in  such 
fishery. 

Regionml  Administrator  means  the 
Adbaahaistrator  of  eae  of  the  five  NMFS 
Regions  described  in  Table  1  of 
§  600.502.  or  a  designee.  Formerly 
known  as  Regional  Director. 

*  •        •        •        • 

4.  In  $  600.15,  paragraph  (bU7)  is 
removed  and  paragraphs  (b)(8)  through 


(b)(13)  are  redesignated  as  paragraphs 
(b)(7)  through  (b)(12),  respectively. 

5.  In  §  600.210.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

f  600.210   Terms  of  CouncH  members. 

(a)  Voting  members  (other  than 
principal  state  officials,  the  Regional 
Administrators,  or  their  designees)  are 
appointed  for  a  term  of  3  years  and, 
except  as  discussed  in  paragraphs  (b) 
and  (c)  of  this  section,  may  be 
reappointed.  •  •  • 

•  •        *        *        • 

6.  In  §  600.215,  the  third  sentence  in 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

§600.215    Appointments. 

(a)*  •  * 

(4)  *  *  *  Career  and  educational 
history  information  sent  to  the 
Governors  should  also  be  sent  to  the 
NMFS  Office  of  Sustainable  Fisheries. 

•  •        •        *        * 

7.  In  §  600.230.  the  first  sentence  is 
revised  to  read  as  follows: 


the  Magnuson-Stevens  Act's  multiple 
purposes  and  policies,  for  implementing 
an  FMP's  objectives,  and  for  balancing 
the  various  interests  that  comprise  the 
national  welfare.  *  *  * 


1600.230 

The  Secretary  may  remove  for  cause 
any  Secretarially  appointed  member  of 
a  Council  in  accordance  with  section 
302(b)(6)  of  the  Magnuson-Stevens  Act. 
wherein  the  Coimcil  concerned  first 
recommends  removal  of  that  member  by 
not  less  than  two-thirds  of  the  voting 
members.  *  *  * 

8.  In  §  600.235.  the  first  sentence  in 
paragraph  (c)  is  revised  to  read  as 
follows: 

}  666.23S    Finaneial  aiecioauia. 

***** 

(c)  By  February  1  of  each  year. 
Councils  must  forward  copies  of  the 
completed  disclosure  from  each  current 
Council  member  and  Executive  Director 
to  the  Director,  Office  of  Sustainable 
Fisheries.  NMFS.  *  *  * 

***** 

9.  In  §  600.310.  the  first  sentence  of 
paragraph  (b).  and  the  first  sentence  of 
paragraph  (f)(3)  introductory  text  are 
revised  to  read  as  follows: 


1606.316    Nattonai 
Yield. 


Standard  l—OpMinum 


(b)*  *  *  The  determination  of  OY  is 
a  decisional  mechanism  for  resolving 


(f)*  *  * 

(3)  *  *  •  The  Magnuson-Stevens     "~ 
Act's  definition  of  OY  identifies  three 
categories  of  factors  to  be  used  in 
modifying  MSY  to  arrive  at  OY: 
Economic,  social,  and  ecological 
(section  3(21)(b)  of  the  Magnuson- 
Stevens  Act).  •  *  • 
***** 

10.  In  §  600.330,  the  third  sentence  in 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

S  600.330    National  Slwtdsrd  5— Efficiency. 

(c)»  *  • 

(2)  •   *  "In  addition,  it  should 
consider  the  criteria  for  qualifying  for  a 
permit,  the  natiire  of  the  interest 
created,  whether  to  make  the  permit 
transferable,  and  the  Magnuson-Stevens 
Act's  limitation  on  returning  economic 
rent  to  the  public  under  section 
304(d)(1).*  •  • 

11.  In  §600.502,  the  last  sentence  in 
paragraph  (0(1).  paragraph  (g),  and 
Tables  1  and  2  to  the  section  are  revised 
to  read  as  follows: 

(f)*  •  • 

(1)  *  *  *  The  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  may  accept  or  reject  any 
correction  and  initiate  any  appropriate 
dvil  penalty  actions. 

(g)  Submission  instructions  for  weekly 
reports.  The  designated  reiHresenlative 
for  each  FFV  must  submit  weekly 
reparts  in  the  prescribed  format  to  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Direct<H'  of  NKfi^ 
by  1900  CMT  (m  the  Wednesday 
following  the  end  of  the  reporting 
period.  However,  by  agreement  with  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Director,  the 
designated  representative  may  submit 
weekly  reports  to  some  other  facility  of 
NMFS. 
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Table  1  to  §600.502.— Addresses 


NMFSrtgional  administnrtora 


NMFS  scienoe  and  rMMrch  dir«ctors 


U.S^CowrtOuard 


Administrator.  Northeast  Ragion.  National  Ma- 
rina Ftshehes  Sarvica.  NOAA.  Ona 
BtaditMm  Drive,  Gkxjcestar,  MA  01930- 
2296. 

Administrator.  Southeast  Region,  National  Ma- 
rine Rsheries  Servioa,  9721  Exec.  Center 
Drive  N.,  St  Peterstxjrg,  FL  33702. 

Administrator.  Northwest  Region.  National  Ma- 
rine Fishenes  Service.  NOAA,  7600  Sand 
Point  Way.  NE,  BIN  C15700,  Btdg.  1,  Se- 
attle, WA  98115. 

Administrator,  Alaska  Region,  National  Marine 
Fisheries  Service.  NOAA.  P.O.  Box  21668, 
Juneau,  AK  99802-1668. 

Administrator,  Southwest  Region.  National  Ma- 
rine Fnheries  Senrice,  NOAA.  501  West 
Ocean  Blvd..  Suite  4200.  Long  Beach.  CA 
90802^213. 


Director,  Notheaat  Fisheries  Scienoe  Center, 

National  Marine  Fisheries  Service,  NOAA. 

166  Water  SL.  Woods  Hole,  MA  02543- 

1097. 
Director,  Southeast  Fisheries  Science  Center, 

National  Marine  Fisheries  Service,  NOAA, 

75  Virginia  Beach  Drive,  Miami,  FL  33149- 

1003. 
Director,  Northwest  Fisheries  Science  Center, 

National  Marine  Fisheries  Service,  NOAA. 

2725  Montlake   Blvd.   East.   Seattle.   WA 

98112-2097. 
Director,  Alaska  Fisheries  Science  Center.  Na- 
tional   Marine    Fisheries    Service,    NOAA. 

7600  Sand  Point  Way.  NE.  BIN  CI  5700. 

BUg.  4.  Seattle,  WA  981 15-0070. 
Director,  Southwest  Fisheries  Science  Center, 

National  Marine  Fisheries  Service,  NOAA. 

P.O.  Box  271.  La  JoHa.  CA  92038-0271. 


Commander.  Atlantic  Area.  U.S.  Coast  Guard. 
431  Crawford  SL,  Portsmouth.  VA  23704. 


Commander.  Atlantic  Area,  U.S.  Coast  Guard. 
Governor's  island.  New  Yorit  10004. 


Commander,  Pacific  Area.  U.S.  Coast  Guard. 
Government  Island.  Alameda.  CA  94501. 


Commander.  Seventeenth  Coast  Guard  Dis- 
tricL  P.O.  Box  25517,  Juneau,  AK  99802. 


Commander.  Fourteenth  Coast  Guard  District. 
300  Ala  Moana  Blvd..  Honoiuhj.  HI  96850. 


Table  2  to  §600.502.— /^eas  of  Responsibility  of  NMFS  and  U.S.  Coast  Guar^ Offices 


Area  of  responsitMlity/fishery 

Natkmal  Marine  Fisheries  Sennoe 

U.S.  Coast  Guard 

Atlwitic  Ocean  North  of  Caoe  Hatteras 

Director,  Northeast  Science  Center,  Attn:  Ob- 
server Program. 

Director,  Northeast  Science  Center,  Attn:  Ob- 
server Program. 

Director.  Office  of  Sustainable  Fsheries 

Commander,  Atlantic  ArecL 

Atlantic  Ocean  South  of  Cape  Hatteras  

Attantic  Tunas  Swordfish,  BiWish  and  Sharks 

Commander,  Atlantic  Area. 
Commander,  Atlantic  Area. 

Gulf  of  Mexico  and  Caribbean  Sea        

Administrator.  Southeast  Reoion 

Commander,  Atlantic  Area. 

Pacific  Ocean  oil  the  States  of  CalHomia.  Or- 
egon, and  Washington. 
North  Pacilic  Ocean  and  Bering  Sea  off  Alaska 

Padfk:  Ocean  off  HawaH  and  Other  U.S.  Insu- 
lar Possessions  in  the  Central  and  Western 
Pacilte. 

Administrator,  htorthwest  Region  .„ 

Administrator,  Alaska  Regnn „ 

Administrator,  Southwest  Regnn „ 

Commander,  Pacific  Area. 

Commander,  Seventeenth  Coast  Guard  Dis- 
trict. 
Commander,  Fourteenth  Coast  Guard  District 

12.  In  §600.506,  paragraphs  (a),  (b)(1), 
(b)(2),  and  (c)(2):  the  firat  sentence  of 
paragraph  (f);  paragraph  (g)(2):  the  fifth 
sentence  of  paragraph  (h)(1):  the  last 
sentence  in  paragraph  (h)(2)(iii);  the  last 
sentence  in  paragraph  (h)(3)(ii):        ^ 
paragraph  (j)(l)  introductory  text:  ana 
the  Rnl  sentence  of  paragraph  (j)(2)(i) 
are  revised  to  read  as  follows: 


faoasoe 

(a)  General.  To  carry  out  such 
scientific,  compliance  monitoring,  and 
other  functions  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  Magnuson-Stevens  Act,  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Director  (see  table 
2  to  S  600.502)  may  assign  U.S. 
observers  to  FFV's.  Except  as  provided 
for  in  section  201(i)(2)  of  the  Magnuson- 
Stevens  Act.  no  FFV  may  conduct 
fishing  operations  within  the  EEZ 
unless  a  U.S.  observer  is  aboard. 

(b)-  •  • 


(1)  The  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  must  be  notified  immediately 
of  any  substitution  of  vessels  or  any 
cancellation  of  plans  to  fish  in  the  EEZ 
for  FFV's  listed  in  the  effort  plan 
required  by  this  section. 

(2)  If  an  arrival  date  of  an  FFV  will 
vary  more  than  5  days  from  the  date 
listed  in  the  quarterly  schedule,  the 
appropriate  Regional  Administrator  or 
Science  and  Rraearch  Director  must  be 
notified  at  least  10  days  in  advance  of 
the  rescheduled  date  of  arrival.  If  the 
notice  required  by  this  f>aragraph  (b)(2) 
is  not  given,  the  FFV  may  not  engage  in 
fishing  until  an  observer  is  available  and 
has  been  placed  aboard  the  vessel  or  the 
requirement  has  been  waived  by  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Director. 

(c)*  •  • 

(2)  Cause  the  FFV  to  proceed  to  such 
places  and  at  such  times  as  may  be 
designated  by  the  appropriate  Regional 
Administrator  or  Science  and  Research 


Director  for  the  purpose  of  embarking 
and  debarking  the  observer. 

•  •        ■        •        • 

(f)  *  *  *  In  the  event  funds  are  not 
available  bom  Congressional 
appropriations  of  fees  collected  to 
assign  an  observer  to  a  foreign  fishing 
vessel,  the  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  will  assign  a  supplementary 
observer  to  that  vessel.  *  *  * 

(g)*  •  • 

(2)  The  duties  of  supplementary 
observera  and  their  deployment  and 
woric  schedules  will  be  specified  by  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Director. 

•  •        •        •        • 

(1)  *  *  *  Billings  for  supplementary 
observer  coverage  will  be  approved  by 
the  appropriate  Regional  Administrator 
or  Science  and  Research  Director  and 
then  transmitted  to  the  ownera  and 
operatora  of  foreign  fishing  vessels  by 
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the  appropriate  designated 
representative.  •  •  • 

(2)*  •  • 

(iii)  *  *  *  For  the  purposes  of  these 
regulations,  the  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  will  designate  posts  of  duty  for 
supplementary  observers. 

•  •        *        •        * 

(3)'  •  ' 

(ii)  *  *  *  The  eqmpment  will  be 
specified  by  the  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  according  to  the  requirements 
of  the  fishery  to  which  the 
supplementary  observer  will  be 
deployed. 

•  •        *        •        • 

(j)*  •  • 

(1)  Certification.  The  appropriate 
Regional  Administrator  or  Science  and 
Research  Director  will  certify  persons  as 
qualified  for  the  position  of 
supplementary  observer  once  the 
following  conditions  are  met: 
***** 

(2)*   *  • 

(i)  Each  certified  supplementary 
observer  must  satisfactorily  complete  a 
course  of  training  approved  by  the 
appropriate  Regional  Administrator  or 
Science  and  Research  Director  as 
equivalent  to  that  received  by  persons 
used  as  observers  by  NMFS  as  either 
Federal  personnel  or  contract 
employees.  *  *  * 

•  •        *        •        • 

13.  In  §600.615,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

f  600.61 5    Commencement  of  proceedings. 


(d)*  *  • 

(2)  Emergency  actions.  Nothing  in  this 
section  will  prevent  the  Secretary  from 
taking  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act. 

14.  In  §600.750,  the  definition  of 
"report"  is  revised  to  read  as  follows: 

1600.790    Definitions. 

***** 

Report  means  a  document  submitted 
by  an  FNP  in  accordance  with  the 
Magnuson-Stevens  Act. 


H800.5. 60ai0. 600.106. 60ai15, 600.206, 
600.215. 600.22S,  600235, 000.246, 600.306. 
600.310. 600.320. 600.325. 600.330. 600.340. 
600.406, 600.41S.  600.501. 600.904. 600.906. 
600306. 600.907. 600.515. 600.918. 600.610. 
600.725. 600.730. 600.736. 600.740 
[Amended] 

15.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  600  remove 
the  words  "Magnuson  Act"  and  add,  in 
their  place,  the  words  "Magnuson- 
Stevens  Act"  in  the  following  places: 

(a)  Section  600.5(a)  and  (b)  (two 
occurrences); 

(b)  Section  600.10,  in  the  definition  of 
"Advisory  group",  in  paragraph  (3)  of 
the  definition  of  "Assistant 
Administrator",  in  the  definition  of 
"Council",  in  the  definition  of 
"Governing  International  Fishery 
Agreement  (GIFA)".  in  the  definition  of 
"scientific  research  activity",  in  the 
definition  of  "Statement  of 
Organization,  Practices,  and  Procedures 
(SOPP)",  in  the  definition  of  "stock 
assessment",  and  in  paragraph  (3)  of  the 
definition  of  "substantially  (affects)"; 

(c)  Section  600.105(a),  (b),  and  (c); 

(d)  Section  600.115(a)  and  (b); 

(e)  Section  600.205(a)  and  (b); 

(f)  Section  600.215(a)(3): 
Section  600.225(b)(2); 

i)  Section  600.235(a); 

(i)  Section  600.245(a): 

(j)  Section  600.305(a)(2)  (two 
occiirrences),  (a)(3),  (c)(1).  and  (c)(3); 

(k)  Section  600.310(c)(7)(i),  (c)(7)(ui). 
(0(1).  (f)(2)  introductory  text,  (f)(5).  and 
(h)  introductory  text; 

(1)  Section  600.320(c): 

(m)  Section  600.325(c)(3)(ii); 

(n)  Section  600.330(c)  introductory 
text,  (c)(1),  and  (c)(2)  (two  occurrences): 

(o)  Section  600.340(b)(1)  and 
(b)(2)(iii): 

(p)  Section  600.405; 

(q)  Section  600.415(c)(2);     • 

(r)  Section  600.501(a)(1).  (b)  (two 
occurrences),  (e)(l)(i),  (e)(l)(v),  and  (i) 
(three  occurrences); 

(s)  Section  600.504(a)(1): 

(t)  Section  600.505(a)(1),  (a)(2),  (a)(4). 
(a)(5).  (a)(6),  (a)(28).  and  (b)(1): 

(u)  Section  600.506(h)(3)  introductory 
text; 

(v)  Section  600.507(a)(4): 


S 


(w)  Section  600.515; 

(x)  Section  600.518(e)(l)(iv): 

(y)  Section  600.610(a)(1): 

(z)  Section  600.725(a)  (two 
occurrences),  (b).  (d).  (f).  (g).  (h).  (j).  (k), 
and  (p)  (two  occurrences): 

(aa)  Section  600.730(a): 

(bb)  Section  600.735  (three 
occurrences):  and 

(cc)  Section  600.740(a)  introductory 
text;  (a)(4),  (b),  and  (c)  (four 
occurrences). 

ff  800.10, 600.209, 600.235, 600.504, 
•00.506. 600.508. 600  J07. 600.511. 600312. 
600.916. 600318. 600320. 600.745 
[Amended] 

16.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  600  remove 
the  words  "Regional  Director"  and  add, 
in  their  place,  the  words  "Regional 
Administrator"  in  the  following  places: 

(a)  Section  600.10,  in  the  definition  of 
"exempted  educational  activity": 

(b)  Section  600.205(a): 

(c)  Section  600.235(a); 

(d)  Section  600.504(b)(5); 

(e)  Section  600.505(a)(8): 

(f)  Section  600.506(b)  introductory 
text; 

(g)  Section  600.507(1)  (two 
occurrences); 

(h)  Section  600.511(c)(1)  (two 
occurrences): 

(i)  Section  600.512(a)  (five 
occtirrences); 

(j)  Section  600.516(c): 

(k)  Section  600.518(b)(3)  (three 
occurrences): 

(1)  Section  600.520(b)(2)(ii),  (b)(2)(iii), 
and  (b)(3); 

(m)  Section  600.745(a)  (five 
occtirrences),  (b)(1)  (four  occurrences), 
(b)(2)  introductory  text,  (b)(2)(viii). 
(b)(3)(i)  introductory  text  (four 
occurrences),  (b)(3)(ii)  (two 
occurrences),  (b)(3)(iii)  introductory 
text,  (b)(3)(iv),  (b)(3)(v),  (c)(2),  (d)(1) 
(three  occurrences),  (d)(2)  introductory 
text.  (d)(2)(x),  (d)(3)(i),  and  (d)(3)(ii) 
introductory  text. 

[FR  Doc.  98-3601  Filed  2-11-98:  8:45  am] 
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Proposed  Rules 


Faihrai: 

Vol.  63,  No.  29 

Thursday.  February  12,  1998 


This  secttoo  of  th«  FEDERAL  REGISTER 
oontains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  ot  these  notices  s  to  give  interesied 
persons  an  opportunity  to  participate  in  the 
njte  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEffT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

14CFRPart39 

[Docket  Na  9e-NM-194-AO] 

raN2120-AA64 

Alrworthinass  Dlractivaa;  AlrtMis  Modal 
A310  and  A300-e00  Sarlaa  Alrplanas 

AOeiCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


t:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A310  and  A30O-600  series 
airplanes,  that  would  have  required 
modifying  the  rudder  trim  switch  and 
control  knob.  That  proposal  was 
prompted  by  reports  of  in-flight 
uncommanded  rudder  trim  activation 
due  to  inadvertent  activation  of  the 
rudder  trim  switch,  failure  of  the 
switch,  or  incorrect  installation  of  the 
switch.  This  new  action  revises  the 
proposed  rule  by  requiring  replacement 
of  the  rudder  trim  switch  in  the  flight 
compartment  with  a  new  switch  having 
a  longer  shaft:  modification  of  wiring  in 
panel  408VU;  and  replacement  of  the 
control  knob  with  a  new  knob,  as 
necessary.  This  actions  specified  by  this 
new  proposed  AD  are  intended  to 
prevent  inadvertent  and  uncommanded 
rudder  trim  activation,  which  could 
result  ifi  yaw  and  roil  excursions  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
March  9, 1998. 

A00RC88E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
194-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington,  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 

FOR  FUimei  MFOflMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

8UPPt.EMENrARY  MRMMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argxmients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-194-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 


96-NM-194-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A310  and  A300-600 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Feileral  Register  on  April  1, 1997 
(62  FR  15431).  That  NPRM  would  have 
required  modifying  the  rudder  trim 
switch  and  control  knob.  That  proposal 
was  prompted  by  reports  of  in-flight 
uncommanded  rudder  trim  activation 
due  to  inadvertent  activation  of  the 
rudder  trim  switch,  failure  of  the 
switch,  or  incorrect  installation  of  the 
switch.  Such  activation,  if  not  corrected, 
could  result  in  uncommanded  yaw/roll 
excursions  and  consequent  reduced 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  the  originally 
proposed  NPRM.  the  Direction  Generale 
de  I'Aviation  Civile  (DGAC),  which  is 
the  airworthiness  authority  for  France, 
notified  the  FAA  that  the  unsafe 
condition  addressed  in  the  NPRM  may 
continue  to  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes  that  were  modified  previously 
in  accordance  with  two  of  the  service 
bulletins  cited  in  that  NPRM: 

1.  Airbus  Service  Bulletin  A30Q-27- 
6027,  Revision  2,  dated  August  22, 
1995,  or  Revision  3,  dated  March  13, 
1996  (for  Model  A300-600  series 
airplanes):  and 

2.  Airbus  Service  Bulletin  A310-27- 
2071.  Revision  2.  dated  August  22, 
1995.  or  Revision  3,  dated  March  13, 
1996  (for  Model  A310  series  airplanes). 

The  DGAC  advises  the  FAA  of  two 
reports  indicating  that  a  rudder  trim 
switch  that  was  replaced  in  accordance 
with  these  service  bulletins  did  not 
return  to  a  centered  (neutral)  position 
after  release.  Because  the  replacement 
and  modification  procedures  in  these 
service  bulletins  do  not  adequately 
prevent  inadvertent  and  uncommanded 
rudder  trim  activation,  the  DGAC  has 
issued  a  new  French  airworthiness 
directive,  97-lll-219(B).  dated  May  7, 
1997.  to  correct  the  unsafe  condition. 

Airbus  has  issued  two  new  and  two 
revised  service  bulletins,  as  described 
below.  The  FAA  has  determined  that 


accomplishment  of  the  actions  specified 
in  these  service  bulletins  will  ensure  the 
appropriate  clearance  between  the 
rudder  trim  control  Imob  and  panel 
408VU.  which  will  correct  the  identified 
unsafe  condition. 

1.  Two  new  Airbus  Service  Bulletins, 
A300-27-6037  and  A31Q-27-2084,  both 
dated  February  12, 1997,  describe 
pnx»dures  for  replacement  of  the 
existing  rudder  trim  switch  with  a 
switch  having  a  new  part  number,  and 
modification  of  the  wiring  in  panel 

408 VU.  The  new  switch,  which  has  a 
longer  shaft,  was  designed  to  prevent 
interference  with  the  panel  by  ensuring 
the  appropriate  clearance  between  the 
control  knob  and  the  panel. 

2.  Revisions  to  Airbus  Service 
Bulletins  A30O-27-6022.  Revision  3  (for 
Model  A30O-600  series  airplanes),  and 
A31O-27-2058.  Revision  3  (for  Model 
A310  series  airplanes),  both  dated 
September  26, 1996,  describe 
procedures  for  replacement  of  the 
rudder  trim  control  knob  in  panel 
408VU,  and  an  inspection  to  ensure  the 
appropriate  clearance  between  the 
rudder  trim  control  knob  and  panel 
408VU.  The  configuration  of  the  knob 
was  changed  in  Revision  2  of  these 
service  bulletins  and  was  proposed  in 
the  NPRM. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

The  DGAC  classified  the  Airbus 
service  bulletins  as  mandatory,  and 
issued  French  airworthiness  directives 
95-246-193(B).  dated  December  6. 
1995,  and  97-111-219(8).  dated  May  7, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 


FAA's  Conclusions 

The  FAA  concludes  that  the  new 
design  change  to  the  rudder  trim  switch 
and  the  previous  design  change  to  the 
control  knob  specified  in  the  service 
bulletins  described  previously  will 
reduce  the  possibility  of  inadvertent  and 
uncommanded  activation  of  the  rudder. 

The  FAA  has  determined  that,  in 
order  to  adequately  address  the 
identified  unsafe  condition  (inadvertent 
and  uncommanded  rudder  trim 
activation),  the  originally  proposed  rule 
must  be  revised  to  require  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
described  below. 

DiffiBTBDces  Between  Service  Bulletins 
and  tlie  Sa|q>leniental  NPRM 

Although  Revision  3  of  Airbus  Service 
Bulletins  A31O-27-2058  and  A300-27- 
6022  provides  inspection  procedures  for 


setting  the  appropriate  clearancs 
between  panel  408VU  and  the  rudder 
trim  control  knob,  this  supplemental 
NPRM  does  not  require  such  an 
inspection.  The  FAA  has  determined 
that  installation  of  the  new  switch  will 
ensure  the  appropriate  clearance 
between  the  control  knob  and  panel 
when  the  new  switch  is  installed,  and 
that  this  design  change  precludes  the 
necessity  for  an  inspection. 

Conclusion 

Because  these  changes  expand  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 


Cost  Impact 

The  FAA  estimates  that  90  Airbus 
Model  A310  and  A300-600  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

•  Replacement  of  the  rudder  trim 
switch  and  modification  of  the  wiring 
would  take  approximately  7  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the       _ 
operators.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  is 
estimated  to  be  S37.800.  or  $420  per 
airplane. 

•  Replacement  of  the  ruddet  trim 
control  knob  would  take  approximately 
1  hotu  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $296  per  airplane.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  is  estimated  to  be  $32,040,  or 
$356  per  airplane. 

The  cost  impact  figures  discussed 
above  are  bas€»d  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  to  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiiimt  Industrie:  Docket  96-NM-194-AD. 

Applicability:  Model  A310  and  A300-600 
series  airplanes  on  which  Airbus 
Modifications  8566  and  11662  have  not  been 
incoqxirated.  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  diat  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  and  uncommanded 
rudder  trim  activation,  which  could  result  in 
yaw  and  roll  excursions  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effiective  date 
of  this  AD,  accomplish  the  actions  required 
by  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
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(1)  Replace  rudder  trim  switch,  part 
number  (P/N)  097-023-00.  in  the  flight 
compartment  with  a  new  switch.  P/N  097- 
023-01;  and  modify  the  wiring  in  panel 
408VU:  in  accordance  with  Airbus  Service 
Bulletin  A310-27-2084  (for  Model  A310 
series  airplanes),  and  Airbus  Service  Bulletin 
A30O-27-6037  (for  Model  A300-600  series 
airplanes),  both  dated  Febrtiary  12. 1997. 

(2)  Replace  the  rudder  trim  control  knob  on 
the  rudder  trim  switch  with  a  new  knob  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2058,  Revision  3,  dated  September 
26, 1996,  or  Revision  2.  dated  August  28, 
1995  (for  Model  A310  series  airplanes);  and 
Airbus  Service  Bulletin  A30O-27-6022, 
Revision  3.  dated  September  26. 1996,  or 
Revision  2.  dated  August  28. 1995  (for  Model 
A300-600  series  airplanes). 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  in  the  flight  compartment 
of  any  airplane  a  rudder  trim  switch  having 
P/N  097-023-00. 

(c)  An  Alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
aend  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  95-246- 
193(B).  dated  December  6. 1995,  and  97-111- 
219(B).  dated  May  7, 1997. 

Issued  in  Renton,  Washington,  on  February 
5.1996. 

Darrail  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-3515  Filed  2-11-98;  8:45  am] 
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AinvontiiTMee  Directivee;  FoMcer  F27 
Mark  100, 200. 300. 400. 500. 600.  arMl 
7001 


;y:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  F27  Mark  100,  200.  300, 
400.  500. 600.  and  700  series  airplanes. 
This  proposal  would  require  a 
modification  of  the  lapjoint  below  the 
chine  line  at  certain  fuselage  stations. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  in 
the  lapjoint  below  the  chine  line  at 
certain  fuselage  stations,  which  could 
result  in  reduced  structural  integrity  of 
the  fuselage. 

DATES:  Comments  must  be  received  by 
March  16, 1998.  { 

AOOAESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  96-NM- 
186-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department.  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATKM  OONT ACT: 
Norman  B.  Martenson.  Manager, 
hitemational  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commtmications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  prof>osals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-4*JM-186-AD.'  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMa 

.  Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No, 
96-NM-186-AD.  1601  Lind  Avenue, 
SW..  Rento^.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Fokker  F27  Mark  100,  200,  300. 400, 
500,  600.  and  700  series  airplanes.  The 
RLD  advises  that  fatigue  analysis  of 
Fokker  Model  F27  series  airplanes  has 
shown  that  the  lapjoints  below  the 
chine  line,  between  fuselage  station 
1400  and  16660,  are  vulnerable  to 
multiple-site  fatigue  cracking.  Such 
fatigue  cracking  occurs  when  the 
airplane  is  operated,  or  has  been 
operated,  at  5.5  poimds  per  square  inch 
(psi)  differential  cabin  pressure,  and  the 
affected  bottom  fuselage  skin  panels . 
have  a  thickness  of  0.6  millimeters  (mm) 
(between  fuselage  station  1400  and 
station  12975)  or  0.7  mm  (between 
fuselage  station  12975  and  station 
16660).  This  condition,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  fuselage. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
96-13-07,  amendment  39-9675  (61  FR 
34718.  July  3, 1996).  which  currently 
requires  repetitive  inspections  of  the 
subject  lapjoints  below  the  chine  line  of 
certain  fuselage  stations.  These 
inspections  are  conducted  as  part  of  the 
Fokker  Model  F27  Structural  Integrity 
Program  (SIP). 

This  proposed  AD  wrill  afiisct  items 
53-30-02.  53-30-03.  and  53-30-04  of 
the  Fokker  Model  F27  SIP. 


Enlanatkm  of  Relevant  Service 

IntownattffH 

Fokker  has  issued  Service  Bulletin 
F27/53-116.  dated  April  15, 1994. 
which  describes  proosdures  for 
modification  of  the  lapjoint  below  the 
chine  line  between  fuselage  stations 
1400  and  16660.  The  modification 
involves  the  installation  of  an  external 
doubler  on  top  of  the  lapjoint,  whidi 
would  eliminate  the  need  for  certain 
repetitive  inspections  required  by  AD 
96-13-07.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
BLA  94-092  (A),  dated  May  25, 1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Condiuions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Diffsrences  Between  the  Proposed  AD 
and  the  Related  Dutch  AD 

Operatore  should  note  that,  unlike  the 
parallel  Dutch  airworthiness  directive 
94-092(A).  dated  May  25, 1994.  the 
proposed  AD  does  not  provide  for  an 
option  for  operaton  to  adjust  the 
compliance  time  threshold  for  the 
subject  modification  based  on  the 
amoimt  of  time  the  airplane  has  been 
operating  at  a  maximum  cabin  presstue 
differential  of  5.5  psi.  The  proposed  AD 
would  require  a  fixed  threshold  for 
performing  the  modifications  to  the 
lapjoints.  The  FAA  has  determined  that 
sudi  adjustments  would  not  address  the 
imsafs  condition  in  a  timely  manner. 
However,  the  FAA  acknowledges  that 
the  dtuation  of  time  that  the  airplane 


was  operated  at  5.5  psi  difiiarential 
pressure  is  a  contributing  factor  in 
determining  the  appropriate  threshold. 
Paragraph  (d)  of  the  final  rule  does 
provide  a^cted  operaton  the 
opportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  data  are 
presented  to  justify  such  an  adjustment. 

Coet  Impact 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  140  work 
hours  per  airplane  to  accomplish  the 
modification  (specified  as  Part  1  in  the 
referenced  service  bulletin),  at  an 
average  labor  rate  of  $60  per  woric  hoiu-. 
The  cost  of  required  parts  would  be 
nominal.  Based  on  these  figiues.  the 
cost  impact  of  this  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $8,400  per  airplane. 

It  would  take  approximately  300  work 
hours  per  airplane  to  accomplish  the 
modification  (specified  as  Part  2  in  the 
referenced  service  bulletin),  at  an 
average  labor  rate  of  $60  per  work  hoiu. 
The  cost  of  required  parts  would  be 
nominal.  Based  on  these  figures,  the 
cost  impact  of  this  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $18,000  per  airplane. 

It  would  take  approximately  210  work 
houre  per  airplane  to  accomplish  the 
modification  (specified  as  Part  3  in  the 
referenced  service  bulletin),  at  an 
average  labor  rate  of  $60  per  work  hotu. 
The  cost  of  required  parts  would  be 
nominal.  Based  on  these  figtu«s.  the 
cost  impact  of  this  modification 
proposed  by  this  AD  on  U.S.  operatora 
is  estimated  to  be  $12,600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished-any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reas<uis  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Ainraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Fokkan  Docket  96-NM-186-AD. 

Applicability:  Model  F27  Mark  100.  200. 
300, 400,  SCO,  600,  and  700  series  airplanes, 
serial  numbers  10102  through  10375 
inclusive,  that  are  operated  or  have  been 
operated  at  a  maximum  cabin  pressure 
differential  of  5.5  pounds  per  square  inch 
(psi),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fotigue  cracking  in  the  lapjoint 
below  the  chine  line  at  certain  fuselage 
stations,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Fokker  Service 
Bulletin  F27/S3-68.  dated  July  4. 1966,  or 
Revision  1,  dated  )uly  19. 1967.  has  not  been 
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accompUshed:  Prior  to  the  accumulation  of 
32.000  total  flJ^t  cycles,  or  within  2  year* 
afkar  the  efisctive  date  of  this  AD,  whichever 
oocun  later,  modify  the  iap)oint  below  the 
chine  line  between  fuselage  station  1400  and 
station  SOSO.  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/53-116,  dated  April  15. 
1994.  Accomplishment  of  this  modification 
and  accomplishment  of  the  requirements  of 
paragraph  (b)  of  this  AD.  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  items  53-30-02 
and  53-30-03  of  the  Fokker  Model  F27 
Structural  Inspection  Program  (SIP),  as 
required  by  AD  96-13-07.  amendment  39- 
9675. 

(b)  For  airplanes  on  which  Fokker  Service 
Bulletin  F27/53--85.  dated  February  16. 1970. 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  32.000  total  flight  cycles,  or 
writhin  2  years  af^er  the  effective  date  of  this 
AD.  whichever  occurs  later,  modify  the 
lapioint  below  the  chine  line  between 
fuselage  station  5050  and  station  12975.  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/53-116,  dated  April  15. 
1994.  Accomplishment  of  this  modification 
and  accomplishment  of  the  requirements  of 
paragraph  (a)  of  this  AD.  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  items  53-30-02 
and  53-30-03  of  the  Fokker  Model  F27  SIP. 
as  required  by  AD  96-1 3-07. 

(c)  For  airplanes  on  which  Fokker  Service 
Bulletin  F27/53-65.  dated  February  16. 1970. 
has  not  been  accompUshed:  Prior  to  the 
accumulation  of  56.000  total  flight  cycles,  or 
within  2  years  after  the  effective  date  of  this 
AD.  whichever  occurs  later,  modify  the 
lapioint  below  the  chine  line  between 
fuselage  station  12975  and  sUtion  16660,  in 
accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/53-116.  dated  April  15. 
1994.  Accomplishment  of  this  modiBcation 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  item 
53-30-04  of  the  Fokker  Model  F27  SIP.  as 
required  by  AD  96-13-07. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Htta  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  firom  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Mala  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  94-092 
(A),  dated  May  25. 1994. 


Issued  in  Renton.  Washington,  on  February 
5,1998. 

DwTaUM.Pwiatwia. 
Acting  ManagBT,  Tramport  Mrplane 
Dinctorate.  Aircraft  Cetiification  Service. 
[FR  Doc  98-3514  FUad  2-11-08;  8:45  am] 
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R1N2120-AA64 

AirworthtoMM  DiractivM:  80CATA 
Group*  Awoapatlato  Modal  TBM  700 
Alrplan— 

AOBCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AO)  that  would  apply  to  certain 
SCXL\TA  Groupe  Aert>spatiale  Model 
TBM  700  airplanes.  The  proposed 
action  would  require  inspecting  the 
elevator  trim  tab  for  cracks,  and 
replacing  any  elevator  trim  tab  part 
foimd  to  have  cracks.  The  proposed  AD 
is  the  result  of  mandatoiy  continuing 
airworthiness  information  (MCZAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracks  in  the  elevator  trim  tab  fitting, 
which,  if  not  detected  and  corrected, 
could  result  in  separation  of  the  elevator 
trim  tab  and  loss  of  control  of  the 
airplane. 

DATES:  (Comments  must  be  received  on 
or  before  March  16, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attentjon:  Rules  Docket  No.  97-CE-76- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
SOCATA  Groupe  Aerospatiale. 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes.  BP  930— F65009  Tarbes 
Cedex,  France;  telephone  (33) 
62.41.73.00:  facsimile  (33)  62.41.76.54; 
or  the  Product  Support  Manager, 
SOCATA  Groupe  AEROSPATIALE, 
North  Perry  Airport,  7501  Pembroke 
Road.  Pembroke  Pines.  Florida  33023; 


telephone  (954)  964-6877;  facsimile: 
(954)  964-1668.  This  information  also 
may  be  examined  at  the  Rules  Dodwt  at 
the  address  above. 

FOR  FURTHB«  MPORaUTICN  OONTAiCT:  Mr. 
Karl  SchletiJMum,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  1201 
Walnut  Street,  Suite  900,  Kansas  Qty, 
Missouri  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169. 
SUPPLBefTARY  MFORMATKM: 

Comments  InTJted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nUe.  The 

E reposals  contained  in  this  notice  may 
B  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

A  vailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Cotmsel,  Attention:  Rules 
Docket  No.  97-CE-76-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missoiui 
64106. 

Diacuasion 

The  Direction  Generate  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  SOCATA 
Groupe  Aerospatiale  TBM  700 
airplanes.  The  DGAC  reports  that  cracks 
in  the  elevator  trim  tab  were  found 
during  routine  maintenance  inspections. 
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Investigation  on  the  cause  of  the 
cracking  showed  that  a  particular  batch 
of  elevator  trim  tab  fittings  were 
defective  from  the  manufacturer. 
Continued  progression  of  the  cracks  in 
these  elevator  trim  tab  fittings  could 
reduce  the  structural  soimdness  of  the 
elevator  trim  tab.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  elevator  trim  tab  from  the  airplane 
and  cause  loss  of  control  of  the  airplane. 

Relevant  Service  Information 

SOCATA  has  isstied  Mandatory 
Service  Bulletin  No.  70-079-55,  dated 
April  1996,  which  specifies  procedures 
for  inspecting  for  cracks  in  the  elevator 
trim  tab  fittings  and  replacing  any 
cracked  part. 

Tbe  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  96-1 18(B),  dated  June  19, 
1996,  in  order  to  assiu«  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determination 

The  SOCATA  Model  TBM  700 
airplane  is  manufacttued  in  France  and 
is  type  certificated  for  operation  in  the 
United  States  imder  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC,  reviewed  all  available 
information  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  Uiuted 
States. 

Explanation  of  the  Provisiaiu  of  the 
PropooedAD 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  SOCATA  Model  TBM 
700  series  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  proptMod  AD  would  require 
inspecting  the  elevator  trim  tab  fittings 
for  cracks  using  a  dye  penetrant  method, 
and  replacing  any  craoced  part. 
Accomplishment  of  the  proposed 
inspection  and  replacement  would  be  in 
accordance  mth  SOCATA  TBM  Aircraft 
Service  Bulletin^No.  SB  70-079-55, 
dated  April  1996. 

Coet  Impact 

The  FAA  estimates  that  16  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  woridiour  per  airplane 


to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately.  $200  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,160  or  $260  per 
airplane. 

Regidatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doicket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART30-AIRWORTHINESS    . 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

SOCATA  Gteupe  Aeroytiale;  Docket  No. 
97-CE-76-AD. 
Applicability:  Model  TBM  700  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 


Nale  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  asses«nent  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  cracks  in  the  elevator  trim  ub 
fitting,  which,  if  not  detected  and  corrected, 
could  result  in  separation  of  the  elevator  trim 
tab  and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect  the  lefl-and  right-hand  elevatiH- 
trim  tab  fittings  for  cracks  using  a  dye 
penetrant  aerosol  method  in  accordance  with 
the  Accomplishment  Instructions  section  in 
SOCATA  TBM  Aircraft  Service  Bulletin  (SB) 
No.  70-079-55,  dated  April,  1996. 

(b)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  cracked  part  with  one  of 
improved  design  in  accordance  with  the 
Accomplishment  Instructions  section  in 
SOCATA  TBM  Aircraft  SB  No.  70-079-55, 
dated  April,  1996. 

(c)  No  person  may  install  an  elevator  triift 
tab  fitting  manufactured  between  January  1, 
1993  and  February  29, 1996,  on  any  of  the 
affected  airplanes. 

(d)  Special  fli^t  permits  nuy  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  at 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  Suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  Service  Bulletin  No.  70-079-S5, 
issued  April  1996,  should  be  directed  to 
SOCATA  Ckoupe  AEROSPATIALE,  Customer 
Support.  Aerodrome  TariwsOssun-Louidet, 
BP  930— F6S009  Tarbes  Cedex,  France; 
telephone  (33)  62.41.73.00;  facsimile 
62.41.76.54;  or  the  Product  Support  Managar. 
SOCATA— Groupe  AEROSPATIALE.  North 
Perry  Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023;  telephone 
(9S4)  964-6877;  fiKSimile:  (954)  964-1668. 
This  service  information  may  be  wxemined  at 
the  FAA.  Central  Region.  Office  of  the 
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Ragiooal  Counaei.  Room  ISM.  601  E.  12th 
Stxvet.  Kanns  City.  Missouri  64106. 

Noti  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  9e-l  18(B).  dated  June  19, 
1996. 

Issued  in  Kansas  City,  Missouri,  on 
February  4, 1998. 
laha  E.  CalMiy, 

Acting  Managar,  Small  Airplane  Directorate, 
Aircmfi  Certification  Service. 
(FR  Doc  98-3513  Filed  2-11-98:  8:4S  am) 
MUMQ  OOOC  4*1»-1>-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

14CFRPart39 

[Doetot  Na  9^-CE-^04-ADl 

RIN2120-AAe4 

Airworlhineee  Directiyee;  Alexander 
Schleicher  Model  ASK-21  Sailpianes 

AOBICY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(f4PRM). 


r:  This  docimient  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Alexander 
Schleicher  (Schleicher)  Model  ASK-21 
sailplanes.  The  proposed  action  would 
require  inspecting  tne  S-shaped  rudder 
(>edal  tube  for  displacement,  and 
correcting  any  displacem^t  of  the 
plastic  tube.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
rudder  control  jamming,  whidi,  if  not 
corrected,  could  result  in  loss  of 
directional  control  of  the  sailplane. 
OATEt:  (Comments  must  be  received  on 
or  before  March  17. 1998. 
AOONCaaa:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
104-AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher, 
Segelflugzaugbau.  6416  Poppenhausen, 
Wasserkuppe.  Federal  RepubUc  of 
Germany:  telephone  49.6658.890  or 
49.6658.8920:  facsimile:  49.6658.8923 
or  49.6658.8940.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 


FOR  FUfm«R  MFOfMATION  CONTACT:  Mr. 
).  Mike  Kiesov,  Project  Officer, 
Sailplanes/GUders,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service.  FAA.  1201  Walnut,  suite  900, 
Kansas  City.  Missouri  64106:  telephone 
(816)  426-6932:  facsimile  (816)  426- 
2169. 
8UPPUSMENTARY  INFOfMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  ccxnments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulwtance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to    ' 
Docket  No.  97-CE-104-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-104-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
the  Federal  RepubUc  of  Germany, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Schleicher  Model  ASK-21  sailplanes. 
The  LBA  reports  that  the  plastic  tube  in 
the  S-shaped  rudder  pedal  tube  is 
slipping  out  of  the  rudder  pedal  tube 
and  causing  the  rudder  pedal  to  jam. 
This  condition,  if  not  corrected,  could 


result  in  loss  of  directional  control  of 
the  sailplane. 

Relevant  Service  Information 

Alexander  Schleicher  has  issued 
Technical  Note  No.  20,  dated  October 
16, 1987,  which  specifies  procedures  for 
inspecting  the  plastic  S-shaped  rudder 
pedal  tube  for  displacement.  If  the  tube 
is  displaced,  the  technical  note  requires 
that  the  displacement  of  the  plastic  tube 
be  corrected. 

The  LBA  classified  this  technical  note 
as  mandatory  and  issued  AD  88-2 
Schleicher,  dated  January  18, 1988.  in 
order  to  assure  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

The  FAA's  Determination 

The  Alexander  Schleicher  Model 
ASK-21  sailplanes  are  manufactured  in 
Germany  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information 
including  the  service  information 
referenced  above,  and  determined  that 
AD  action  is  necessary  for  sailplanes  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASK-21  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspecting  the  plastic  S-shaped  rudder 
pedal  tube  for  displacement.  If  the 
rudder  tube  is  displaced,  the  proposed 
action  would  require  correcting  the 
placement  of  the  plastic  S-shaped 
rudder  pedal  tube.  Accomplishment  of 
the  proposed  inspection  would  be  in 
accordance  with  the  Actions  sections 
1.1. 1.2.  and  1.3  of  Alexander  Schleicher 
Technical  Note  No.  20,  dated  Octqber 
16, 1987. 

Proposed  Compliance  Timu 

The  proposed  action,  the  LBA  AD, 
and  the  Alexander  Schleicher  Technical 
Note  No.  20.  dated  October  16, 1987. 
difiier  on  compliance  time.  The  LBA  AD 
and  the  Technical  Note  require  that  the 
inspection  for  displacement  of  the 
plastic  tube  be  accomplished  prior  to 
nizther  flight 
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The  FAA  is  proposing  a  calendar 
compliance  time  instead  of  hours  time- 
in-service  (TIS)  because  the  service 
history  on  the  U.S. -registered  Alexander 
Schleicher  Model  ASK-21  sailplanes 
does  not  warrant  a  need  for  immediate 
compliance.  Also,  the  average  monthly 
usage  of  the  affected  sailplanes  varies 
throughout  the  fleet.  For  example,  one 
owner  may  operate  the  sailplane  25 
hours  TIS  in  one  Mreek,  while  another 
operator  may  operate  the  sailplane  25 
hours  TIS  in  one  year.  In  order  to  ensure 
that  all  of  the  affected  sailplanes  have 
been  inspected  for  displacement  of  the 
plastic  S-shaped  rudder  tube  and  any 
displacement  has  been  corrected  within 
a  reasonable  amoimt  of  time,  the  FAA 
is  proposing  a  compliance  time  of  6 
calendar  months. 

Cost  Impact 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  would  be  afiiected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost    - 
approximately  $5  (for  glue)  per 
sailplane.  Based  on  these  figiues,  the  ' 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,750 
or  $125  per  sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alexander  Scfaliedier:  Docket  No.  97-CE- 
104-AD. 

Applicability:  Model  ASi^-21  sailplanes 
(serial  numbers  21001  through  21345), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wneUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 

To  prevent  rudder  control  jamming,  which, 
if  not  corrected,  could  result  in  loss  of 
directional  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Inspect  the  plastic  S-shaped  rudder 
pedal  tube  for  displacement  in  accordance 
with  the  Actions  sections  1.1, 1.2,  and  1.3  of 
Alexander  Schleicher  Technical  Note  No.  20, 
dated  October  16, 1987. 

(b)  If  there  is  any  displacement  of  the 
plastic  S-shaped  rudder  pedal  tube,  prior  to 
further  flight,  correct  the  placement  in 
accordance  with  the  Actions  sections  1.1, 1.2. 
and  1.3  of  Alexander  Schleicher  Technical 
Note  No.  20.  dated  October  16. 1987. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safiety  may  be 
approved  by  the  Manager.  Small  Airplane 


Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  InfcMination  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  20.  dated  October  16. 1987.  should 
be  directed  to  Alexander  Schleicher. 
Segelflugzeugbau.  6416  Poppenhausen, 
Wasserkuppe.  Federal  Republic  of  Germany. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  88-2  Schleicher,  dated 
January  18. 1988. 

Issued  in  Kansas  City,  Missouri,  on 
February  5, 1998. 

John  R.  Coluny, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  98-3519  Filed  2-11-98;  8:45  am] 
BHXSn  OOOE  4tie-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-103-ACq 

RIN2120-AA64 

Airworthineee  Directh^ee;  Alexander 
Schleicher  Model  ASK-21  Sailplanee 

AOBCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Alexander 
Schleicher  Model  ASK-21  sailplanes 
that  have  certain  modifications 
installed.  The  proposed  action  would 
require  changing  the  sailplane  flight 
manual's  weight  and  balance 
information.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  operator  fi-om  using  inaccurate 
weight  and  balance  information 
provided  in  the  sailplane  flight  manual 
(SFM),  which,  if  not  corrected,  could 
lead  to  hazardous  flight  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  16.  1998. 
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Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministntion  (FAA),  Central  Region. 
OCBce  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE- 
103-AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AO  may  be  obtained  from 
Alexander  Schleicher, 
SegeUlugzeugbau.  6416  Foppenhausen, 
Wasserkuppe,  Federal  Republic  of 
Germany:  telephone  49.6658.890  or 
49.6658.8920;  facsimile:  49.6658.8923 
or  49.6658.8940.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOM  RWTMBI MKWMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  OfGcer. 
Sailplanes/Gliders.  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA.  1201  Walnut,  suite  900, 
Kansas  City.  Missouri  64106:  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 

ARY  WIPOnMATION: 


ConuBents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  aiguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvaUabaity  of  NPSMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Reoion,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-103-AD.  Room  1558, 
601  E  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Diaciiastoii 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Alexander 
Schleicher  Model  ASK-21  sailplanes 
that  are  equipped  with  certain 
modification  provided  in  Alexander 
Schleicher  technical  note  (TN)  3  or 
TN  7.  These  technical  notes  are  optional 
modifications  that  include  the 
procedures  for  installing  a  removable 
ballast  in  the  sailplane.  The  LBA  reports 
that  the  conversion  of  kilograms  to 
pounds  on  the  trim  weights  of  the 
Alexander  Schleicher  Model  ASK-21 
sailplane  was  miscalculated  at  the 
factory  for  the  sailplanes  with  the 
modifications  incorporated.  Therefore, 
the  U.S.-FAA  veraion  of  the  trim 
weights  information  provided  in  the 
SFM  may  lead  to  loading  the  sailplane 
outside  the  center  of  gravity.  These 
conditiqns,  if  not  corrected,  could  result 
in  hazardous  flight  conditions. 

Relevant  Service  Information 

Alexander  Schleicher  has  issued 
Technical  Note  No.  13a,  dated  June  4, 
1984,  which  specifies  procedures  for 
changing  the  sailplane  flight  manual 
(SFM)  by  removing  page  2  (dated  May 
16, 1984)  and  page  13  (dated  February 
16, 1984),  and  inserting  a  new  page  2 
and  page  13,  both  dated  June  4, 1984. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  84-32/2  Schleicher,  dated 
June  12,  1984,  in  order  to  assure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA's  Determination 

The  Alexander  Schleicher  Model 
ASK-21  sailplane  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA,  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 


for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanatkwi  of  the  Provisions  of  the 
PropoaedAD 

Since  an  unsafie  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Model  ASK-21  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
changing  the  SFM  by  removing  and 
replacing  two  pages  referencing  the  trim 
weight  information.  Accomplishment  of 
the  proposed  installation  would  be  in 
accordance  with  the  Action  section  of 
Alexander  Schleicher  Technical  Note 
No.  13a,  dated  ]une  4, 1984. 

Coetlmpact 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  woridiour  per  sailplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  There  are 
no  parts  required  for  the  proposed 
action.  The  proposed  action  may  be 

Eerformed  by  the  owner/op>erator 
aiding  at  least  a  private  pilot  certificate 
as  authorized  by  section  43.7  of  the 
"Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations 
(14  CFR  43.9).  BaMd  on  these  figures, 
there  is  no  cost  impact  of  the  proposed 
AD  on  U.S.  operators. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
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Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sidifects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safe^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

f  39.13    [AmendetQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Alsxandar  Schleicher;  Docket  No.  97-CE- 
103-AD. 
Applicability:  Model  ASK-21  sailplanes, 
all  serial  numbers,  certificated  in  any 
categoiy,  that  are  equipped  with  the 
nxKlifications  in  Alexandw  Schleicher 
Technical  Note  (TN)  3  or  TN  7. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pro{>osed  actions  to  address  it 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  efiiective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  the  operator  firom  using 
inaccurate  weight  and  balance  information 
provided  in  the  sailplane  flight  manual 
(SFM),  which,  if  not  corrected,  could  lead  to 
hazardous  flight  conditions,  accomplish  the 
following: 

(a)  Remove  page  2  (dated  May  16, 1984) 
and  page  13  (dated  February  16, 1984)  from 
the  Alexander  Schleicher  Model  ASK-21 
SFM,  and  replace  these  pages  with  new  pages 
2  and  13,  both  dated  June  4, 1984,  in 
accordance  with  Alexander  Schleicher  ASK- 
21  Technical  Note  No.  13a,  dated  June  4, 
1984. 

(b)  Incorporating  the  SFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operatcv  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 


of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safiety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  13a,  dated  June  4, 1984,  should  be 
directed  to  Alexander  Schleicher, 
Segelflugzeugbau,  6416  Foppenhausen, 
Wasserkuppe,  Federal  Republic  of  Germany; 
telephone  49.6658.890  or  49.6658.8920; 
facsimile:  49.6658.8923  or  49.6658.8940. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  84-32/2  Schleicher,  dated 
)une  12, 1984. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  4, 1998. 

John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  98-3518  Filed  2-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

14  CFR  Part  39 

[Docket  No.  95-CE-d5-AO] 

RIN2120-AA64 

Airworthiness  Diractivas;  The  New 
Piper  Aircraft,  inc.  (Formerly  Piper 
Aircraft  Corporation)  Models  PA-23 
(PA-23-150).  PA-23-160.  PA-23-235, 
and  PA-23-250  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  the  comment  jpmiod. 

SUMMARY:  This  document  proftoses  to 
revise  an  earlier  proposed  airworthiness 


directive  (AD)  that  would  have  required 
installing  external  fuel  ramp  assemblies 
on  The  New  Piper  Aircraft,  Inc.  (Piper) 
Models  PA-23  (PA-23^150),  PA-23- 
160.  PA-23-235,  and  PA-23-250 
airplanes,  and  incorporating  pilots' 
operating  handbook  (POH)  revisions  for 
Piper  Models  PA-23  (PA-23-150),  and 
PA-23-160  airplanes.  That  proposed 
AD  would  have  superseded  AD  92-13- 
04,  which  currently  requires  preflight 
draining  procedures  on  Piper  Models 
PA-23  (PA-23-150)  and  PA-23-160 
airplanes.  The  proposed  AD  was  the 
result  of  reports  of  water-in-the-fuel  on 
the  affected  airplanes,  even  on  those 
where  the  airplane  owners/operators 
had  accomplished  preflight  draining 
procedures.  The  actions  specified  in  the 
proposed  AD  are  intended  to  assist  in 
eliminating  water  in  the  fuel  tanks, 
which  could  result  in  rough  engine 
operation  or  complete  loss  of  engine 
power.  Comments  received  on  the 
proposal  specify  an  additional 
alternative  to  the  proposed  AD,  and  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  this  alternative 
should  be  added  to  the  proposal.  Based 
upon  these  comments  on  the  oHginal 
proposal  and  the  amount  of  time  that 
has  elapsed  since  issuance  of  this 
proposal,  the  FAA  has  determined  that 
the  comment  period  for  the  proposal 
should  be  reopened  and  the  public    * 
should  have  additional  time  to 
comment. 

DATES:  Comments  must  be  received  on 
or  before  April  13, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
OfHce  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-35- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted 

FFC  Engineering  Specification  2810- 
002,  Revision  A,  dated  March  21, 1995, 
may  be  obtained  from  Floats  &  Fuel 
Cells,  4010  Pilot  Drive,  suite  3, 
Memphis,  Tennessee  38118.  Piper 
Service  Bulletin  (SB)  No.  827A,  dated 
November  4. 1988,  may  be  obtained 
&x>m  The  New  Piper  Aircraft,  Inc., 
Customer  Services,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  The 
instructions  included  with 
Transamerican  Enterprises,  Inc. 
TAE102688  Piper  PA  23  Fuel  Cell  Drain 
Installation,  dated  September  30, 1996, 
may  be  obtained  from  Transamerican 
Enterprises,  Inc.,  6778  Skyline  Drive. 
Delray  Beach,  Florida  33446.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
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POM  rjhthdi  MPomiATiON  contact:  Mr. 
Wayne  A.  Shade.  Aaroepace  Engineer, 
FAA.  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349:  telephone:  (770)  703-6094; 
facsimile:  (770)  703-6097. 
SUPfLEMBfTARY  MFOfMATION: 

Coaunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this 
supplemental  notice  may  be  changed  in 
lignt  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
~  supplemental  notice  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  95-CE-35- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Availability  of  Supplemental  NPRNTt 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-35- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106. 

Diacuanon 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Piper  Models  PA-23 
(PA-23-150),  PA-23-160,  PA-23-235. 
and  PA-23-250  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  riUemakyig  (NPRM) 
on  September  19. 1995  (60  FR  48433). 
The  action  proposed  to  supersede  AD 
92-13-04,  Amendment  39-8274.  with  a 
new  AD  that  would: 


— retain  the  prefUght  draining 
procedures  required  by  AD  92-1 3-04 
to  require  incorporating  pilots' 
operating  handbook  (POH)  revisions 
for  Piper  Models  PA-23  (PA-23-150) 
and  PA-23-160  airplanes  that  are  not 
equipped  with  a  diud  fuel  drain  kit. 
part  number  (P/N)  765-363  (unless 
already  accomplished).  The  POH 
revisions  are  included  in  Piper  SB  No. 
827A,  dated  November  4, 1988; 

— require  installing  external  fuel  ramp 
assemblies  on  all  the  afiected 
airplanes  in  accordance  with  FFC 
Engineering  Specification  2810-002. 
Revision  A,  dated  March  21, 1995: 
and 

—delay  the  compliance  time  for 
airplanes  with  Piper  Fuel  Tank  Wedge 
Kit.  part  number  599-367, 
incorporated  in  accordance  with  Piper 
SB  932A.  dated  August  30. 1990,  until 
a  new  fuel  tank  is  installed. 
Interested  persons  have  been  afforded 

an  opportunity  to  participate  in  the 

making  of  this  amendment.  Due 

consideration  has  been  given  to  the 

comments  received. 

Comment  No.  1 :  No  Need  for  AD  Action 

Thirty  seven  commenters  claim  that 
no  AD  is  required  because,  if  current 

Strocedures  were  followed,  the  potential 
or  water  in  the  fuel  tank  would  be 
reduced,  if  not  eliminated.  The 
commenters  state  that  the  primary 
procedures  are  properly  maintaining  the 
fuel  cap  and  seals,  accomplishing 
proper  pre-flight  inspections  of  the  fuel, 
and  filling  the  fuel  tanks  after  each 
flight. 

The  FAA  does  not  concur.  Although 
accomplishing  the  above-referenced 
procedures  will  possibly  reduce  the  risk 
of  water  entering  the  fuel  tank,  the  FAA 
does  not  believe  that  the  design  of  the 
fuel  tank  installation  allows  for  the 
drainage  of  all  the  water  in  the  tank. 
This  is  caused  by  a  low  spot  inboard  of 
the  aft  comer  of  the  tank  when  the 
airplane  is  parked  in  the  normal 
attitude,  which  is  not  accessible  with 
the  current  drainage  systems.  Therefore, 
the  FAA  has  determined  that  a  design 
change  is  required  to  allow  complete 
drainage  of  dl  water  in  the  fuel  tanks. 
No  changes  to  the  NPRM  have  been 
made  as  a  result  of  these  comments. 

CoiTunent  Issue  No.  2:  Change  the 
Airplane  Attitude  When  Parked 

Two  commenters  request  that,  instead 
of  requiring  the  proposed  actions,  the 
FAA  require  an  operational  procedure 
to  change  the  airplane  attitude  so  that 
the  airplane  would  be  pariced  in  a  nose- 
down  position.  This  would  force  all  the 
fluid  in  the  hiel  tank  toward  the  forward 
section  of  the  tank,  which  could  then  be 


aocewed  writh  the  current  drainage 
system. 

The  FAA  concurs  that  this  procedure 
would  help  the  sitiiation,  but  it  would 
not  resolve  the  design  deficiency. 
Therefore,  this  operational  procedure 
would  only  provide  a  similar  benefit  as 
the  current  procedures  for  operation  and 
maintenance.  The  FAA  will  add  a  note 
in  the  proposed  AD  encouraging 
operators  of  the  affected  airplanes  to 
change  the  airplane  attitude  when  the 
airplane  is  parked. 

Comment  Issue  No.  3:  Require  AD  Only 
When  New  Tanks  Are  Installed 

Two  commenters  believe  that  the 
FAA  should  only  require  an  AD  when 
new  fiiel  tanks  are  installed.  These 
commenters  state  that,  since  no  life 
limits  are  established  for  the  fuel  tanks, 
the  tanks  will  not  be  flexible  enough  to 
handle  the  moving  around  that  will 
happen  during  the  installation  of  other 
equipment.  Therefore,  incorporating 
either  design  change  proposed  in  the 
NPRM  without  replacing  the  tanks 
could  increase  the  risk  of  fuel  leaks  &t>m 
the  tanks. 

The  FAA  concurs.  Each  design  change 
procedure  requires  inspecting  the  tank 
to  determine  if  the  tank  needs  to  be 
replaced  or  overiiauled  to  a  serviceable 
condition.  Although  the  NPRM  did  not 
discuss  replacement  or  overhaul  of  the 
fuel  tanks,  these  requirements  were 
incorporated  within  the  procedures  of 
the  design  change.  No  changes  to  the 
NPRM  have  been  made  as  a  result  of 
these  comments. 

Comment  Issue  No.  4:  Drain  Valve 
Instead  of  External  Fuel  Ramp 
Assemblies 

Two  commenters  believe  that 
utilizing  a  simple  drain  valve  in  the  low 
spot  of  the  fiiel  tanks  would  solve  the 
problem  rathw  than  reqiiiring  the 
installation  of  external  fuel  ramp 
assemblies.  The  commenters  state  that 
placing  this  drain  valve  in  the  low  spot 
would  cause  the  least  amount  of  stress 
on  the  fuel  tank  and  eliminate  any 
future  questions  about  additional 
wrinkles  that  occur  through  installation 
of  the  external  fuel  ramp  assemblies. 

The  FAA  concurs.  Installing  a  drain 
valve  in  the  low  spot  of  the  fiiel  tanks 
will  be  included  as  an  option  of 
compliance  with  the  proposed  rule. 
This  installation  would  be 
accomplished  in  accordance  with  the 
instructions  included  with 
Transamerican  Enterprises.  Inc. 
TAE102688  Piper  PA  23  Fuel  Cell  Drain 
Installation,  dated  September  30. 1996. 
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Comment  Issue  No.  5:  Cost  Estimate  Not 
Representative  of  Airplane  Fleet 

Fourteen  commentnrs  state  that  most 
of  the  afiiacted  airplanes  have 
configurations  representative  of  a  four 
fuel  tank  installation,  and  most  would 
need  overtiaul  or  replacement  of  the  hiel 
tanks.  These  commenters  request  that 
the  FAA  change  the  estimate  of  the  cost 
impact  to  the  public  to  reflect  a  four- 
tank  installation  rather  than  a  two-tank 
installation,  including  oveiiiaul  costs. 

The  FAA  concurs  tnat  the  estimate  of 
the  cost  impact  on  the  public  should  be 
written  to  reflect  the  airplane's  tank 
configuration  (two  or  four  tanks).  The 
FAA  will  chaiige  the  estimate  of  the  cost 
impact  to  reflect  a  per  tank  cost,  with  a 
total  given  for  a  two-tank  configuration 
and  a  total  given  for  a  four-tank 
configuration.  The  FAA  has  no  way  of 
determining  how  many  tanks  will  need 
to  be  overiiauled  or  replaced,  and 
believes  that  many  will  not  need  to  be 
overhauled  or  replaced.  Therefore, 
overhaul  or  replacement  costs  for  the 
tanks  are  not  included  in  the  estimate  of 
the  cost  impact  to  the  public. 

Comment  Issue  No.  6:  External  Fuel 
Ramp  Assembly  Installation  Could 
Cause  Wrinkles 

Sixteen  commenters  question  the 
effectiveness  of  the  external  fuel  ramp 
assembly  installation  from  the 
standpoint  that  this  modification  could 
cause  wrinkles  in  the  fiiel  tanks.  Water 
could  then  become  trapped  in  the 
wrinkles  that  form. 

The  FAA  concurs  that  water  could 
become  traj^d  in  any  wrinkles  that 
form  in  the  fiiel  tanks.  However,  the 
FAA  has  determined  that,  if  fuel  tank 
overhauls,  replacements,  and 
modifications  are  accomplished  in 
accordance  with  the  required 
established  procedures  and  standard 
industry  practice,  then  wrinkles  in  the 
fuel  tanks  should  not  form  after 
installing  these  external  fuel  ramp 
assemblies.  As  previously  noted,  the 
FAA  is  including  the  placement  of  a 
drain  valve  in  the  fuel  tanks  as  an 
option  over  installing  the  external  fuel 
ramp  assemblies. 

The  Supplemental  NPRM 

Based  upon  the  amount  of  time  that 
has  elapsed  since  issuance  of  the  NPRM, 
the  FAA  has  determined  that  the 
changes  discussed  above  should  be 


incorporated  uato  the  proposed  rule  and 
the  comment  period  far  the  NPRM  ~ 
should  be  reopened  and  the  public 
should  have  additional  time  to 
comment. 

CostlnqMct 

The  FAA  estimates  that  6,973 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  installation. 
The  following  gives  cost  estimates  for 
airplanes  wiu  a  two-tank  configuration 
and  a  four-tank  installation: 
— Two-tank  Configuration:  It  would  take 
approximately  10  workhours  per 
airplane  to  accomplish  the  proposed 
installation  at  an  average  labor  rate  of 
approximately  $60  an  hour.  Parts  cost 
approximately  $400  per  airplane 
($200  per  tank  x  two  tanks  per 
airplane).  Based  on  these  figures  of  all 
affected  airplanes  having  two-tank 
configurations,  the  total  cost  impact  of 
the  proposed  installation  on  U.S. 
operators  is  estimated  to  be 
$6,973,000,  or  $1,000  per  airpUne. 
— Four-tank  Configuration:  It  would 
take  approximately  20  workhours  per 
airplane  to  accomplish  the  proposed 
installation  at  an  average  labor  rate  of 
approximately  $60  an  hour.  Parts  cost 
approximately  $800  per  airplane 
($200  per  tank  x  four  tanks  per 
airplane).  Based  on  these  figures  of  all 
affected  curplanes  having  four-tank 
configurations,  the  total  cost  impact  of 
the  proposed  installation  on  U.S. 
operators  is  estimated  to  be 
$13,946,000,  or  $2,000  per  airplane. 
These  figures  are  based  on  the 
presumption  that  no  affected  airplane 
owner/operator  has  installed  external 
fuel  ramp  assemblies.  No  fuel  ramp 
assemblies  have  been  distributed  to  the 
owners/operators  of  the  affected 
airplanes. 

In  addition,  incorporating  the  POH 
revisions  as  proposed  would  be  required 
for  approximately  2.046  airplanes  in  the 
U.S.  registry.  Since  an  owner/operator 
who  holds  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9)  can  accomplish  this 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  takes  to 
incorporate  these  POH  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niimber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  pari  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aitffaority:  49  U.S.C.  106(g).  40101.  40113, 
44701. 

138.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
92-13-04,  Amendment  39-8274  (57  FR 
24938;  June  12, 1992),  and  by  adding  a 
new  AD  to  read  as  follows: 

Hw  New  Piper  Aircraft,  Inc.:  Docket  No.  9S- 
CE-35-AD.  Supersedes  AD  92-13-04, 
Amendment  39-8274. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certincatad  in  any 
categtHy: 


Models 

Serial  No. 

PA-23  (PA-23-150),  and  PA-23-160 

23-1  through  23-2046. 

27-605  through  27-622. 

27-1  through  27-7405476  and  27-7554001  through  27-8154030. 

PA-23-235 

PA-23-250 
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Httt  1:  This  AD  applies  to  Mch  airplane 
identified  in  tiie  preceding  applicability 
provision,  ragvdiess  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiremenu  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfbnnance  of  the 
requirements  of  this  AD  is  affected,  the 
ovoier/operetor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it. 

Compliance:  Required  «vith  whichever  of 
the  following  is  applicable: 

•  For  airplanes  that  do  not  have  f*iper  Fuel 
Tank  Wedge  Kit,  part  number  599-367, 
incorporated  in  accordance  with  Piper 
Service  Bulletin  (SB)  932A.  dated  August  30. 
1990:  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
unless  already  accomplished:  or 

•  For  airplanes  that  do  have  Piper  Fuel 
Tank  Wedge  Kit.  part  number  599-367, 
incorporated  in  accordance  with  Piper  SB 
932A,  dated  August  30.  1990:  Upon 
installation  of  a  new  fuel  tank. 

To  assist  in  eliminating  water  in  the  fuel 
tanks,  which  could  result  in  rough  engine 
operation  or  complete  loss  of  engine  power, 
accomplish  the  following: 

(a)  For  all  of  the  affected  model  and  serial 
number  airplanes,  accomplish  one  of  the 
fotloMring: 

(1)  Install  external  fuel  ramp  assemblies  in 
accordance  with  the  ACXX)MPUSHMENT 
INSTRUCTIONS  section  of  Floats  and  Fuel 
Cells  (FFC)  Engineering  Specification  2810- 
002.  Revision  A,  dated  March  21, 1995;  or 

(2)  Install  a  fuel  tank  drain  valve  in 
accordance  with  the  instructions  included 
%ifith  Transamerican  Enterprises.  Inc. 
TAE1026S8  Piper  PA  23  Fuel  Cell  Drain 
Installation,  dated  September  30. 1996. 

(b)  For  all  of  the  affected  Models  PA-23 
(PA-23-150),  and  PA-23-160  airplanes  that 
do  not  have  a  dual  fuel  drain  kit,  ftart  number 
(P/N)  76S-363,  installed  in  accordance  with 
Piper  SB  827A,  dated  November  4, 1988, 
incorporate,  into  the  Owners  Handbook  and 
Pilots'  Operating  Handbook,  paragraphs  1 
through  5  of  the  Aircraft  Systems  Operating 
Instmctions  that  are  contained  in  Part  1  of 
Piper  SB  827A.  unless  already  accomplished 
(compliance  «vith  superseded  AD  92-13-04). 

Ht/I»  2:  Paragraphs  6  and  7  of  the  Handling 
and  Servicing  instructions  that  are  contained 
in  Part  I  of  Piper  SB  No.  827A.  dated 
November  4. 1988.  are  covered  by  AD  8»-21- 
07  Rl. 

(c)  For  all  afiected  Models  PA-23  (PA-23- 
150)  and  PA-23-160  airplanes  equipped 
with  non-bafOed  fiiel  cells,  incorixxating 
Piper  Fuel  Tank  Wedge  Kit.  P/N  599-367.  in 
accordance  with  Piper  SB  932A,  dated 
August  30, 1990,  nuy  be  accomplished  in 
plaice  of  either  of  the  actions  required  by 
paragraph  (a)  of  this  AD. 

Nate  S:  Operators  of  the  afiiacted  airplanes 
are  encouraged  to  change  the  airplane 
attitude  so  uat  the  airplane  is  parked  in  a 


noee^oivn  poaition.  This  could  aid  in 
drainage  and  help  assist  in  eliminating  water 
in  the  niel. 

(d)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO).  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160.  College 
Park.  Georgia  30337-2748. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  92-13-04 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  Engineering 
Specification  2810-002.  Revision  A.  dated 
March  21, 1995.  upon  request  to  Floats  k 
Fuel  Cells,  4010  Pilot  Drive,  suite  3. 
Memphis,  Tennessee  38118.  The  instructions 
included  with  Transamerican  Enterprises, 
Inc.  TAEl02e88  Piper  FA  23  Fuel  Cell  Drain 
InsUllation,  dated  September  30. 1996,  may 
be  obtained  bom  Transamerican  Enterprises. 
Inc.,  6778  Skyline  Drive,  Delray  Beach, 
Florida  33446.  Piper  SB  No.  827 A,  dated 
November  4, 1988,  may  be  obtained  upon 
request  from  The  New  Piper  Aircraft,  Inc. 
Customer  Services,  2926  Piper  Drive.  Vero 
Beach,  Florida  32960.  These  documents  may 
be  examined  at  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  92-13- 
04.  Amendment  39-8274. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  4, 1998. 

Joha  R.  Calaaiy. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  96-3517  Filed  2-11-98;  8:45  am) 
MLUNS  OOM  4ai«.t»-U 


RAILROAD  RETIREMENT  BOARD 

20CFRPwt2S6 
RINa220-AB34 

RMovscy  of  Owpsymwits 

AQBCV:  Railroad  Ratirement  Board. 
ACTKM:  Propoaed  rule. 


f:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  its  regulations  regarding 


recovery  of  overpayments  to  explain 
what  actuarial  tab^  and  interest  rates 
are  used  to  calculate  an  actuarial 
adjustment  in  an  individual's  annuity  in 
order  to  reCbver  an  overpayment  of 
benefits.  The  regulation  also  adds  a 
provision  to  explain  w^n  an  actuarial 
adjustment  in  an  annuity  takes  effect 
when  an  annuity  is  paid  by  electronic 
funds  transfer  (EFT). 

DATES:  Comments  shall  be  sulnnitted  on 
or  before  April  13, 1998. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Michael  C.  Litt.  Bureau  of  Law.  Railroad 
Retirement  Board,  844  Rush  Street. 
Chicago,  Illinois  60611.  (312)  751-4029. 
TDD  (312)  751-4701. 
SUPWJMeMTARY  MFORMATION:  Section 
255.8  of  the  Board's  regulations  (62  FR 
64164)  provides  for  recovery  of  an 
overpayment  by  means  of  an  actuarial 
adjustment.  In  accordance  with  this 
provision,  an  overpayment  may  be 
recovered  by  permanently  reducing  the 
annuity  payable  to  the  individual  from 
whom  recovery  is  sought.  The 
calculation  of  the  reduction  is 
performed  using  actuarial  tables.  The 
current  authority  for  the  use  of  these 
tables  is  contained  in  a  Board  Order 
which  is  not  readily  available  to  the 
public.  This  proposed  amendment 
would  add  language  specifying  that  the 
Board  will  use-the  tables  and  interest 
rate  adopted  in  accordance  with  the 
triennial  evaluation  of  the  railroad 
retirement  trust  funds  as  required  by 
section  15(g)  of  the  Railroad  Retirement 
Act. 

Where  an  annuity  is  paid  by  check,  an 
actuarial  reduction  takes  effect,  and  the 
overpayment  is  recovered,  upon 
negotiation  of  the  first  check  which 
reflects  the  adjustment  The  Board 
proposes  to  add  language  to,  provide 
that,  in  the  case  of  an  annuity  paid  by 
electronic  funds  transfer,  the  adjustment 
is  effective  when  the  first  payment 
reflecting  the  actuarially  adjusted  rate  is 
deposited. 

The  Board,  with  the  concturence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

Uat  of  Subjects  in  20  CFR  Part  2S5.S 

Railroad  employees.  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  title  20.  part  255  of  the  Code 
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of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  256— RECOVERY  OF 
OVERPAYMENTS 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  45  U.S.C  23lQb)(S):  45  U.S.C. 
231(i). 

2.  Section  255.8  is  revised  to  read  as 
follows: 

I2S6.8    Recovery  by  adHiatment  In 
connection  nHtti  eiibeeqiient  peymsntBa 

(a)  Recovery  of  an  overpayment  may 
be  made  by  permanently  reducing  the 
amoimt  of  any  annuity  payable  tb  the 
individual  or  individuals  from  whom 
recovery  is  sought.  This  method  of 
recovery  is  called  an  actuarial 
adjustment  of  the  annuity.  The  Board 
cannot  require  any  individual  to  take  an 
actuarial  adjustment  in  order  to  recover 
an  overpayment  nor  is  an  actuarial 
adjustment  available  as  a  matter  of  right. 
An  actuarial  adjustment  becomes 
effective  and  the  debt  is  considered 
recovered  when,  in  the  case  of  an 
individual  paid  by  electronic  funds 
transfer,  the  first  annuity  payment 
reflecting  the  annuity  rate  after  actuarial 
adjustment  is  deposited  to  the  account 
of  the  overpaid  individual,  or,  in  the 
case  of  an  individual  paid  by  check,  the 
first  annuity  check  reflecting  the 
annuity  rate  after  actuarial  adjustment  is 
negotiated. 

Example.  An  annuitant  agrees  to  recovery 
of  a  S5.000  overpayment  by  actuarial 
adjustment  However,  the  annuitant  dies 
before  negotiating  the  first  annuity  check 
reflecting  the  actuarially-reduced  rate.  The 
$5,000  is  not  considered  recovered,  if  the 
annuitant  had  negotiated  the  check  before  he 
died,  the  $5,000  would  be  considered  fully 
recovered. 

(b)  In  calculating  any  adjustment 
imder  this  section,  beginning  with  the 
first  day  of  January  after  the  tables  and 
long-term  or  ultimate  interest  rate  go 
into  effect  under  section  15(g)  of  the 
Railroad  Retirement  Act  (the  triennial 
evaluation),  the  Board  shall  use  those 
tables  and  long-term  or  ultimate  interest 
rate. 

Dated:  February  4, 1998. 

By  Authority  of  the  Board. 
Beatrka  Bnrski, 
Secntaiy  to  the  Board. 
(PR  Doc  96-3598  Filed  2-11-98;  8:45  am] 


DEPARTMENT  OF  LABOR 

Mine  Salety  and  Health  Administration 

30  CFR  Parts  57  and  75 
RIN  121»-AA»4 

SafMy  standards  for  tha  Use  of  Roof- 
Bolting  Machlnas  in  Underground 
Minaa 

AQB4CY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor, 
ACTKM:  Extension  of  comment  period. 

SUMMARY:  MSHA  is  extending  the 
comment  period  on  its  advance  notice 
of  proposed  rulemaking  addressing  the 
use  of  roof-bolting  machines  in 
imdergroimd  mines. 
DATES:  Submit  all  comments  on  or 
before  March  9, 1998. 
ADDRESSES:  Comments  may  be 
transmitted  by  electronic  mail,  fox,  or 
mail.  Comments  by  electronic  mail  must 
be  clearly  identified  as  such  and  sent  to 
this  e-mail  address: 

commentsdmsha.gov.  Comments  by  fax 
must  be  clearly  identified  as  such  and 
sent  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  4015  Wilson  Boulevard. 
Room  631,  Arlington,  Virginia  22203- 
1984.  Interested  persons  are  encouraged 
to  supplement  written  comments  with 
computer  files  or  disks;  please  contact 
the  Agency  with  any  questions  about 
format. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances 
at  (703)  235-1910. 
SUPPlfMENTARY  MFORMATKM:  On 
December  9, 1997.  MSHA  published  a 
notice  in  the  Fednal  Register  (62  FR 
64789),  requesting  comments  on  the 
advance  notice  of  proposed  rulemaking 
(ANFRM)  relating  to  Safety  Standards 
for  the  Use  of  Roof  Bolting  Machines  in 
undergroimd  mines.  MSHA  published 
the  notice  to  afford  an  oppoitimity  for 
interested  persons  to  comment  on  the 
ANFRM  and  for  commenters  to  provide 
additional  information  and  data  on 
machine  design,  operating  procediu«s, 
and  miners'  experiences  with  roof- 
bolting  machines. 

The  comment  'period  was  scheduled 
to  close  on  February  9. 1998;  however, 
in  response  to  commenters'  requests  for 
additional  time  to  prepare  their 
comments,  MSHA  is  extending  the 
comment  period  imtil  March  9, 1998. 
The  Agency  believes  that  this  extmsion 


will  provide  sufficient  time  for  all 
interested  parties  to  review  and 
comment  on  the  ANPRM.  All  interested 
parties  are  encouraged  to  submit  their 
comments  on  or  prior  to  March  9, 1998. 

Dated:  February  6. 1998. 

J.  Davin  McAtaer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  98-3563  Filed  2-11-98;  8:45  am] 
■NJJNO  OOOE  mt  tj  p 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 
RIN  1010-^024 

Establlatiing  Oil  Value  for  Royalty  Due 
onlrtdian 


AQBICY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  regulations  to  establish  the 
value  for  royalty  purposes  of  oil 
produced  from  Indian  leases  and 
establish  a  new  Minerals  Management 
Service  (MMS)  form  for  collecting  value 
and  value  differential  data.  These 
changes  would  decrease  reliance  on  oil 
posted  prices  and  use  more  publicly 
available  information. 
DATES:  Comments  must  be  submitted  on 
or  before  April  13, 1998. 

ADDRESSES:  Mail  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  rule  to:  Minerals  Management 
Service.  Royalty  Management  Program. 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3021,  Denver,  Colorado 
80225-0165;  courier  address  is  Building 
85,  Denver  Federal  Center,  Denver, 
Colorado  80225;  or  e:Mail 
David__Guzy9mms.gov.  MMS  will 
publish  a  separate  notice  in  the  Federal 
Register  indicating  dates  and  locations 
of  public  hearings  regarding  this 
proposed  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief.  Rides  and 
Publications  Staff,  telephone  (303)  231- 
3432.  FAX  (303)  231-3385,  eJ^fail 
David__GuzyOmms.gov,  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021.  Denver.  Colorado  80225-0165. 
SUPPLEMENTARY  MFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  David  A.  Hubbard  of  Royalty 
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Schaumberg  of  the  Office  of  the 
Solicitor  in  Washington.  D.C 

I.  Introduction 

On  December  20, 1995.  MMS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  about  possible 
changes  to  the  rules  for  royalty 
valuation  of  oil  from  Federal  and  Indian 
leases  (60  FR  65610).  The  intent  of  the 
changes  was  to  decrease  reliance  on  oil 
posted  prices  and  to  develop  valuation 
rules  that  better  reflect  market  value. 
MMS  requested  comments  regarding  the 
possible  changes. 

MMS  used  various  sources  of 
information  to  develop  the  proposed 
rule.  In  addition  to  comments  received 
on  the  Advance  Notice  of  Proposed 
Rulemaking,  MMS  attended  a  number  of 
presentations  by  crude  oil  brokers  and 
refiners,  commercial  oil  price  reporting 
services,  companies  that  market  oil 
directly,  and  private  consultants 
knowledgeable  in  crude  oil  marketing. 
MMS's  deliberations  werp  aided  greatly 
by  a  wide  range  of  expert  advice  and 
direct  consultations  MMS  held  with 
various  Indian  representatives. 

The  Department  of  the  Interior's 
practice  is  to  give  the  public  an 
opportxmity  to  participate  in  the 
rulemaking  process.  Anyone  interested 
may  send  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  rule  to  the  location  cited  in 
the  ADDRESSES  section  of  this  preamble. 
We  wrill  post  public  comments  after  the 
comment  period  closes  on  the  Internet 
at  http://www.nnp.mms.gov  or  contact 
David  S.  Guzy,  Chief.  Rules  and 
Publications  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3385. 

O.  General  Description  of  the  Proposed 
Rule 

MMS's  existing  regulations  for 
valuing  crude  oil  for  royalty  purposes 
are  at  30  CFR  part  206.  Basically,  the 
same  regulations  apply  to  Federal  and 
Indian  leases.  These  rules  rely  primarily 
on  posted  prices  and  prices  under 
arm's-length  sales  to  value  oil.  Recently, 
posted  prices  have  become  increasingly 
suspect  as  a  fair  measure  of  market 
value.  As  a  result,  for  Federal  lease 
production,  MMS  proposed  new 
valuation  rules  that  place  substantial 
reliance  on  crude  oil  futures  prices  on 
the  New  York  Mercantile  Exchange 
(NYMEX).  See  62  FR  3742  (Jan.  24, 
1997).  Because  of  the  different  terms  of 
Indian  leases,  MMS  is  proposing 
separate  rules  for  Indian  oil  valuation. 

The  proposed  rulemaking  would  add 
more  certainty  to  valuation  of  oil 
produced  from  Indian  leases  and 
eliminate  any  direct  reliance  on  posted 
prices.  Most  Indian  leases  include  a 


"major  portion"  provision,  which  sa]rs 
value  is  the  highest  price  paid  or  offsred 
at  the  time  of  production  for  the  major 
portion  of  oil  production  from  the  same 
field.  To  lessen  the  ciurent  reUance  on 
posted  prices  and  to  better 
accommodate  the  major  portion 
provision,  the  proposed  rule  requires 
that  royalty  value  be  based  on  the 
highest  of  three  different  values:  (1)  A 
value  based  on  NYMEX  futures  prices 
adjusted  for  location  and  quality 
diffierences:  (2)  the  lessee's  or  its 
affiliate's  gross  proceeds  adjusted  for 
appropriate  transportation  costs;  and  (3) 
an  MMS-calculated  major  portion  value 
based  on  prices  reported  by  lessees  and 
purchasers  in  MMS-designated  areas 
typically  corresponding  to  reservation 
boundaries. 

Because  much  Indian  oil  is  disposed 
of  under  exchange  agreements,  specific 
guidance  for  applying  the  valuation 
criteria  are  included  for  these 
dispositions:  (1)  if  the  lessee  or  its 
affiliate  disposes  of  production  under  an 
exchange  agreement  and  then  sells  at 
arm's  length  the  oil  it  receives  in  return, 
royalty  value  would  be  the  resale  price 
adjusted  for  appropriate  quality 
differentials  and  transportation  costs 
(unless  the  NYMEX  or  major  portion 
values  are  higher);  and  (2)  if  the  lessee 
or  its  affiliate  disposes  of  production 
under  an  exchange  agreement  but 
refines  rather  than  sells  the  oil  it 
receives  in  return,  royalty  value  would 
be  the  NYMEX  value  (unless  the  major 
portion  value  is  higher). 

The  lessee  would  initially  report 
royalties  based  on  the  higher  of  the 
NYMEX  value  or  its  gross  proceeds. 
After  MMS  does  its  major  portion 
calculation  for  the  production  month, 
explained  below,  the  lessee  would 
revise  its  initial  royalty  value  if  the 
major  portion  value  were  higher. 

Adjustments  for  location  and  quaUty 
against  the  index  values  are  limited  to 
these  components: 

(1)  A  location  and/or  quality 
differential  between  the  index  pricing 
point  (West  Texas  Intermediate  at 
Gushing.  Oklahoma)  and  the 
appropriate  market  center  (for  example. 
West  "Texas  Intermediate  at  Midland, 
Texas,  or  Wyoming  Sweet  at  Guernsey, 
Wyoming),  calculated  as  the  difference 
between  the  average  monthly  spot 
prices  published  in  an  MMS-approved 
pubUcation  for  the  respective  locations; 
and  either; 

(2)  A  rate  either  published  by  MMS  or 
contained  in  the  lessee's  arm's-length 
exchange  agreement  representing 
location  and/or  oxiality  differentials 
between  the  market  centisr  and  the 
boundary  of  the  designated  area 


(defined  term — usually  an  Indian 
reservation);  or 

(3)  Where  oil  flows  to  the  market 
center,  and  as  determined  under  the 
existing  allowance  rules,  the  actual 
transportation  costs  to  the  market  center 
from  the  designated  area. 

Calculation  of  differentials  could  vary 
if  the  lessee  takes  its  production  directly 
to  its  own  refinery  and  the  movemeint  in 
no  way  approximates  movement  to  a 
market  center. 

MMS  would  calculate  and  pubUsh  the 
rate  from  the  market  center  to  the 
designated  area  based  on  specific 
information  it  would  collect  on  a  new 
form:  Form  MMS-4416,  Indian  Crude 
Oil  Valuation  Report.  This  form  would 
also  assist  MMS  in  verifying  data  used 
to  calcufate  major  portion  values.  It  is 
attached  to  this  notice  of  proposed 
rulemaking  as  Appendix  A.  MMS 
requests  commenters  to  provide 
comments  on  this  form  according  to  the 
information  under  the  Paperwork 
Reduction  Act  in  part  FV,  Procedural 
Matters,  of  this  notice. 

MMS  will  verify  during  the  first  6 
months  after  the  effective  date  of  this 
rule  that  the  values  determined  by  this 
rule  are  replicating  actiuil  market  prices 
and  satisfying  Indian  lease  terms. 
Comments  on  how  best  to  perform  this 
analysis  are  also  requested. 

In  the  next  section,  we  describe  the 
major  regulatory  changes  proposed  in 
this  rulemaking.  The  proposed  changes 
for  valuing  production  are  substantive. 
But  some  sections,  particularly  those 
involving  transportation  allowances, 
remain  mostly  the  same.  Also,  to  clarify 
and  simplify  the  niles.  MMS  is 
incorporating  many  changes  that  are  not 
substantive  but  are  an  effort  to 
implement  concepts  of  plain  English. 

m.  Section-by-Section  Analjrsis 

30  CFR  Part  206 

MMS  proposes  to  amend  part  206. 
Subpart  B — Indian  Oil  as  described 
below.  Some  of  the  provisions  would  be 
largely  the  same  as  in  the  existing  rules, 
but  would  be  rewritten  for  clarity. 

Section  206.50  Purpose  and  Scope. 

This  section's  contents  would  remain 
the  same  except  for  clarifications.  MMS 
rewrote  it  in  plain  English  to  improve 
clarity. 

Section  206.51  Definitions. 

MMS  would  retain  most  of  the 
definitions  in  §  206.51.  Many  of  those 
retained  were  rewritten  to  reflect  plain 
English.  New  definitions  to  support  the 
revised  valuation  procedures  are 
proposed  for  Designated  area. 
Exchange  agreement.  Index  pricing. 
Index  pricing  point.  Location 
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differential,  Major  portion.  Market 
center,  MMS-approved  publication, 
NYMEX,  Quality  differential.  Sale,  and 
Settle  price.  The  definition  of  Allowance 
would  be  amended  and  captured  under 
Transportation  allowance.  The 
definition  of  Lessee  would  be  amended 
to  include' all  of  a  company's  affiUates, 
including  its  production,  refining,  and 
marketing  arms.  The  term  "lessee" 
could  include  multiple  parties  to  a 
transaction  involving  oil  sales  from 
Indian  leases.  For  example,  it  could 
include  the  lessee  of  record,  the  lessee 
of  record's  marketing  affiliate,  the 
operator,  and  the  purchaser,  if  the 
purchaser  were  paying  MMS  royalties. 
Thus,  when  the  term  "lessee"  is  used  in 
the  proposed  regulations  and  this 
preamble,  it  is  used  expansively  and 
refers  to  all  persons  that  are  lessees 
under  the  proposed  definition.  Fot 
example,  if  the  proposed  regulations 
require  the  lessee  to  retain  all  data 
relevant  to  the  determination  of  royalty 
value,  this  requirement  would  apply  to 
the  producer,  the  marketing  arm  and  the 
purchaser,  if  the  purchaser  paid  MMS 
royalties.  We  will  discuss  the  new  and 
amended  definitions  below  where  they 
appear  in  the  regulatory  text. 

the  proposed  rule  would  remove  the 
definitions  of  Marketing  affiliate.  Net- 
back  method.  Oil  shale.  Posted  price. 
Processing.  Selling  arrangement  and  Tar 
sands  because  they  no  longer  relate  to 
how  most  crude  oil  is  marketed  or  to  the 
structure  of  the  proposed  rules.  The 
definition  of  Like-quality  lease  products 
also  would  be  revised  under  a  new 
definition  of  Like-quality  oil  to  support 
the  new  valuation  publications.  We  will 
disoiss  this  definition  below  where  it 
appears  in  the  regulatory  text. 

Section  206.52  How  Does  a  Lessee 
Calculate  Royalty  Value  for  Oil? 

This  section  would  explain  how  you, 
as  a  lessee,  a  defined  term,  must 
calculate  the  value  of  oil  production  for 
royalty  purposes.  It  is  the  principal 
valuation  section  of  the  proposed  rules. 

The  current  Indian  oil  valuation 
procedures  rely  heevily  on  posted  prices 
and  contract  prices.  Since  many 
contracts  use  posted  prices  as  a  basis, 
the  influence  of  posted  prices  is 
magnified.  MMS  is  proposing  a  different 
valuation  approach  because  market 
conditions  have  changed  and  because 
MMS  believes  the  major  portion 
provision  of  Indian  leases  needs  to  be 
better  implemented.  Moreover,  the 
widespread  use  of  exchange  agreements 
and  reciprocal  sales,  as  well  as  the 
difficulties  with  relying  on  i}osted 
prices,  suggests  that  many  of  these  past 
pricing  mechanisms  are  no  longer 
accurate  indicators  of  value  in  the 


marketplace.  Given  the  mounting 
evidence  that  posted  prices  frequently 
do  not  reflect  value  in  today's 
marketplace,  the  proposed  valuation 
standards  do  not  rely  at  all  on  postings. 
Furthermore,  the  prices  referred  to  in 
exchange  agreements  and  reciprocal 
sales  may  not  represent  market  values. 
If  two  companies  maintain  a  balance 
between  purchases  and  sales,  it  is 
irrelevant  to  them  whether  the 
referenced  price  represents  market 
value.  So.  after  consulting  various  crude 
oil  pricing  experts  and  after 
considerable  deliberation,  MMS 
proposes  to  revise  this  section  to  value 
production  from  Indian  leases  at  the 
highest  of  three  values:  NYMEX  futures 
prices,  gross  proceeds,  or  a  major 
portion  value.  These  three  methods 
would  be  outlined  in  a  table  for  easy 
access.  MMS  proposes  this  multiple 
comparison  largely  because  of  concerns 
that  current  oil  marketing  practices  may 
at  least  partially  mask  the  actual  value 
accruing  to  the  lessee.  Multiple  sales 
and  purchases  between  the  same 
participants,  while  apparently  at  arm's 
length,  may  be  suspect  concerning  the 
contractual  price  terms.  A  producer  may 
have  less  incentive  to  capture  full 
market  value  in  its  sales  contracts  if  it 
knows  it  will  have  reciprocal  dealings 
with  the  same  participant  where  it,  in 
turn,  may  be  able  to  buy  oil  at  less  than 
market  value.  Several  MMS  consultants 
reinforced  the  notion  that  as  long  as  the 
two  parties  maintain  relative  parity  in 
value  of  oil  production  traded,  the 
absolute  contract  price  in  any  particular 
transaction  has  little  meaning.  This  is 
particularly  obvious  in  the  case  of 
exchange  agreements. 

Based  on  the  information  available  to 
the  lessee  at  the  time  it  needs  to  value 
and  pay  royalties  on  production,  the 
lessee  would  first  determine  whether  its 
gross  proceeds  or  a  NYMEX-based  index 
price  would  yield  the  higher  value.  As 
explained  below.  MMS  would  later 
determine  and  publish  a  major  portion 
value.  The  lessee  would  then  determine 
if  the  major  portion  value  was  higher 
than  the  value  it  initially  reported  and 
paid  royalties  on.  If  so,  the  lessee  would 
owe  additional  monies.  Paragraphs  (a), 
(b),  (c),  and  (d)  explain  this  process. 
Tbey  replace  most  of  existing 
paragraphs  (a),  (b),  and  (c). 

Paragraphs  (a)(l)-(5).  The  first  of  the 
comparative  values  would  be  the 
average  of  the  five  highest  daily  NYMEX 
futures  settle  prices  at  Gushing, 
Oklahoma,  for  the  Domestic  Sweet 
crude  oil  contract  for  the  prompt  month. 
Settle  price  would  mean  the  price 
established  by  the  New  York  Mercantile 
Exchange  (NYMEX)  Settlement 
Committee  at  the  close  of  each  trading 


session  as  the  official  price  to  be  used 
in  determining  net  gains  or  losses, 
margin  requirements,  and  the  next  day's 

Erice  limits.  The  prompt  month  would 
B  the  earliest  month  for  which  futures 
are  traded  on  the  first  day  of  the  month 
of  production.  For  example,  if  the 
production  month  is  April  1997,  the 
prompt  month  would  he  May  1997, 
since  that  is  the  earliest,  or  nearest, 
month  for  which  futures  are  traded  on 
April  1. 

Paragraphs  (a)(2)  and  (3)  would 
explain  that  the  NYMEX  price  would 
have  to  be  adjusted  for  applicable 
location  and  quaUty  differentials,  and 
could  be  adjusted  for  transportation 
costs  as  discussed  below. 

Paragraph  (a)(4)  would  maintain  that 
where  the  lessee  disposes  of  production 
under  an  exchange  agreement  and  the 
lessee  refines  rather  than  sells  the  oil 
received  in  retiu-n,  the  lessee  would 
apply  this  paragraph  (unless  paragraph 
(c)  results  in  a  higher  value).  An 
Exchange  agreement  would  be  defined 
as  an  agreement  by  one  person  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for 
reciprocal  oil  deliveries  at  another 
location.  Such  agreements  may  be  made 
because  each  party  has  crude  oil 
production  closer  to  the  other's  refinery 
or  transportation  facilities  than  to  its 
own.  so  each  may  gain  locational 
advantages.  Exchange  agreements  may 
or  may  not  specify  prices  for  the  oil 
involved  and  frequently  specify  dollar 
amounts  reflecting  location,  quality,  or 
other  differentials.  Buy/sell  agreements, 
which  specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  the  same 
agreement,  are  considered  exchange 
agreements.  Transportation  agreements 
are  purely  to  accomplish  transportation. 
They  specify  a  location  differential  for 
moving  oil  from  one  point  to  the  other, 
with  redelivery  to  the  first  party  at  the 
second  exchange  point.  They  are  not 
considered  exchange  agreements. 

Paragraph  (a)(5]  would  provide  that 
MMS  would  monitor  the  NYMEX 
prices.  If  MMS  determines  that  NYMEX 
prices  are  imavailable  or  no  longer 
represent  reasonable  royalty  value, 
MMS  would,  by  rule,  amend  this 
paragraph  to  establish  a  substitute 
valuation  method. 

Attached  Appendix  B  is  an  example 
of  the  NYMEX-based  index  pricing 
method.  Assume  that  the  production 
month  is  January  1997.  The  prompt 
month  would  then  be  February  1997, 
the  prompt  month  in  effect  on  Jarmary 
1.  In  this  instance,  February  1997  oil 
futures  are  traded  on  the  NYMEX  from 
December  20, 1996,  through  January  21. 
1997.  The  average  of  the  five  highest 
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daily  NYMEX  futures  settle  prices  for 
the  February  1997  prompt  month  is 
$26.25  per  bbl.  This  price  would  be 
adjusted  for  location/quality 
differentials  and  transportatioir 
(discussed  later)  to  determine  the  proper 
oil  value  for  January  production. 

MMS  searched  for  mdicatcws  to  best 
reflect  current  market  prices  and  settled 
on  NYMEX  for  several  reasons.  It 
represents  the  price  for  a  widely-traded 
domestic  crude  oil  (West  Texas 
Intermediate  at  Gushing,  Oklahoma), 
and  there  is  little  likelihood  that  any 
particular  participant  in  NYMEX  trading 
could  impact  the  price.  Also,  NYMEX 
prices  were  regarded  by  many  of  the 
ex])erts  MMS  consulted  to  be  the  best 
available  measure  of  oil  market  value. 
As  will  be  discussed  in  more  detail 
below,  the  most  difficult  problem  would 
be  to  make  appropriate  location  and 

auality  adjustments  when  comparing 
le  NYMEX  crude  with  the  crude 
produced.  Other  indicators  MMS 
considered  included  spot  prices  as 
tabulated  by  various  publications  and 
the  P-plus  market.  The  P-pIus  indicator 
shows  premiums  over  posted  prices  to 
reflect  oil  market  value  on  any  given 
day.  Spot  prices  ofl^er  the  advantage  that 
they  are  published  for  several  different 
locations  and  might  involve  somewhat 
less  difficult  location  and  quality 
adjustments.  MMS  is  proposing  f4YMEX 
prices  primarily  because  they  are 
perceived  to  bmt  reflect  current 
domestic  crude  oil  market  value  on  any 
given  day  and  the  minimal  likelihood 
that  any  one  party  could  influence 
them.  Selection  of  the  average  of  the  five 
highest  daily  NYMEX  settle  prices  for  a 
given  month  is  in  keeping  with  a  75th 
percentile  major  portion  calculation  as 
discussed  below  for  paragraph  (c). 
MMS's  proposal  to  use  the  five  highest 
prices  rather  than  a  strict  75th 
percentile  cutoff  is  purely  for 
administrative  simplicity.  Because  the 
number  of  business  days  in  any  given 
month  may  vary  from  19  to  23,  a  strict 
application  of  the  75th  percentile  cutoff 
would  lead  to  questions  about  whether 
four,  five,  or  six  daily  prices  should  be 
included.  Since  75  percent  of  the  range 
from  19  to  23  is  between  4.75  and  5.75. 
MMS  suggests  simply  using  the  average 
of  the  five  highest  daily  prices  in  the 
month. 

MMS  also  considered  timing  of 
NYMEX  application.  Since  the  prompt 
month  changes  around  the  21st  of  any 
given  production  month,  two  different 
prompt  months  exist  during  the 
production  month.  MMS  decided  to  use 
the  prompt  month  in  effect  on  the  first 
day  of  the  production  month.  This 
would  result  in  valuing  the  aurent     •' 
month's  production  at  the  nearMt 


month's  futiues  price,  but  would  reflect 
the  maricet's  assessment  of  value  during 
the  production  month.  The  daily  closing 
NYMEX  prices  are  widely  available  in 
most  major  newspapers  and  various 
other  publications. 

MMS  received  comments  on  its 
proposed  Federal  oil  rule  (62  FR  3742. 
January  24. 1996)  that  we  should  use  a 
one-month-earlier  futures  price,  where 
the  price  would  apply  to  deliveries  in 
the  production  month  but  would  be 
determined  in  an  earlier  time  period. 
MMS  specifically  requests  comments  on 
the  timing  of  the  NYMEX  application. 
MMS  also  requests  comments  on  each  of 
the  following,  and  any  other  related 
issues  you  may  want  to  address: 

•  Use  of  NVMEX  as  a  market  value 
indicator  (index). 

•  Possible  alternative  market  value 
indicators,  and 

•  Use  of  the  average  of  the  five 
highest  daily  NYMEX  settle  prices  as 
one  of  the  comparison  values. 

MMS  also  received  comments  on  its 
proposed  rule  for  Federal  oil  valuation 
suggesting  that  the  NYMEX  may  not  be 
reflective  value  for  the  Rocky  Mountain 
Region  due  to  the  isolated  nature  of  that 
market.  MMS  requests  comments  on 
whether  we  should  use  a  different 
valuation  method  for  the  Rocky 
Mountain  Region. 

Paragraphs  (b)(l)-{4).  The  second  of 
the  comparative  values  would  be  the 
lessee's  gross  proceeds  from  the  sale  of 
its  oil  under  an  arm's-length  contract. 
This  value  could  be  adjusted  for 
appropriate  transportation  costs  as 
discussed  below.  If  the  lessee  disposes 
of  production  under  an  exchange 
agreement  and  the  lessee  then  sells  the 
oil  received  in  return  at  arm's  length, 
the  value  would  be  the  lessee's  resale 
price  adjusted  for  appropriate  quality 
differentials  and  transportation  costs. 

Paragraph  (b)(3)  would  state  that  the 
lessee's  reported  royalty  value  is  subject 
to  monitoring,  review,  and  audit  by 
MMS.  MMS  may  examine  whether  the 
lessee's  oil  sales  contract  reflects  the 
total  consideration  actually  transferred 
either  directly  or  indirectly  from  the 
buyer  to  the  lessee.  If  it  does  not,  then 
MMS  may  require  the  lessee  to  value  the 
oil  sold  under  that  contract  at  the  total 
consideration  it  received.  MMS  may 
require  the  lessee  to  certify  that  its 
arm's-length  contract  provisions  include 
all  of  the  consideration  the  buyer  must 
pay.  either  directly  or  indirectly,  for  the 
oil. 

Paragraph  (b)(4)  would  embody  the 
provisions  of  current  paragraph  (j)  and 
would  require  that  value  be  tMsed  on 
the  highest  price  the  lessee  can  receive 
through  legally  enforceable  claims 
under  its  contract.  If  the  lessee  fails  to 


take  proper  or  timely  action  to  receive 

[>rice8  or  benefits  it  is  entitled  to,  the 
essee  must  base  value  on  that 
obtainable  price  or  benefit.  If  the  lessee 
makes  timely  application  for  a  price 
increase  or  benefit  allowed  imder  its 
contract  but  the  purchaser  refuses,  and 
the  lessee  takes  reasonable  documented 
measures  to  force  purchaser 
compliance,  it  would  owe  no  additional 
royalties  unless  or  until  it  receives 
monies  or  consideration  resulting  frt>m 
the  price  increase  or  adiditional  benefits. 
This  paragraph  would  not  permit  the 
lessee  to  avoid  its  royalty  payment 
obligation  where  a  purchaser  Csils  to 
pay,  pays  only  in  part,  or  pays  late.  Any 
contract  revisions  or  amendments  that 
reduce  prices  or  benefits  to  which  the 
lessee  is  entitled  must  be  in  writing  and 
signed  by  all  parties  to  the  arm's-length 
contract. 

Paragraph  (c)(l)-(5).  The  third 
comparative  value  would  be  a  major 
portion  value  MMS  would  calculate 
within  120  days  of  the  end  of  each 
production  month  based  on  data 
reported  by  lessees  and  purchasers  in 
the  designated  area  for  the  production 
month.  Designated  area  would  mean  an 
area  specified  by  MMS  for  valuation  and 
transportation  cost/differential 
purposes,  usually  corresponding  to  an 
Indian  reservation. 

Paragraph  (c)(2)  would  ejqplain  that 
each  designated  area  would  apply  to  all 
Indian  leases  in  that  area.  MMS  would 
publish  in  the  Federal  Register  a  list  of 
the  leases  associated  with  each 
designated  area.  This  paragraph  would 
list  me  fifteen  initial  designated  areas 
based  generally  on  Indian  reservations 
boundaries,  plus  any  other  areas  MMS 
designates.  'This  paragraph  would  also 
provide  that  MMS  would  publish  any 
new  area  designations  in  the  Federal 
Register.  MMS  also  would  publish  in 
the  Federal  Register  a  list  of  all  Indian 
leases  that  are  in  a  designated  area  for 
purposes  of  these  regulations. 

Paragraph  (c)(3)  would  describe  how 
MMS  would  calculate  the  major  portion 
value.  MMS  would  use  price  and 
volume  information  submitted  by 
lessees  on  Form  MMS-2014.  Report  of 
Sales  and  Royalty  Remittance.  As 
explained  previously,  each  price 
reported  by  lessees  on  Form  MMS-2014 
would  be  the  highest  of  the  gross 
proceeds  on  a  NYMEX-basad  index 
price.  MMS  also  would  use  information 
provided  by  buyers  and  sellers  of 
production  from  the  designated  area  on 
new  Form  MMS-4416,  Indian  Crude  Oil 
Valuation  Report,  to  verify  values 
reported  on  Form  MMS-2014.  Form 
MMS-4416  reporting  is  discussed  in 
more  detail  below.  For  each  designated 
area,  MMS  would  first  adjust  individual 
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values  for  quality  differences  and 
appropriate  transfiortation  costs.  Then 
MMS  would  array  the  reported  values 
&t)m  highest  to  lowest,  llie  major 
portion  value  would  be  that  value  at 
which  75  percent  of  the  oil  (by  volume, 
starting  bom  the  lowest  value)  is  bought 
or  sold.  Sales  volumes  would  include 
those  volumes  taken  in  kind  and  resold 
by  the  Indian  lessor. 

The  proposed  major  portion 
calculation  would  be  a  departure  from 
the  current  regulation,  where  the  major 
portion  value  is  the  value  at  which  50 
percent  plus  1  barrel  of  oil  is  sold, 
starting  from  the  lowest  price.  MMS  and 
Indian  representatives  had  considerable 
deliberation  on  this  issue.  Indian  lessors 
have  criticized  MMS  since  the 
publication  of  the  definition  of  the 
major  portion  value  in  1988.  They  have 
argued  that  the  definition  of  the  major 
portion  in  the  1988  regulation  does  not 
adequately  represent  the  lease  terms 
concerning  the  highest  price  paid  or 
offered  for  a  major  portion  of 
production.  They  argue  that  median  is 
not  synonymous  with  major.  Thus. 
MMS  is  proposing  to  use  the  value  at 
which  75  percent  or  more  of  the  oil  is 
sold,  starting  with  the  lowest  value,  as 
the  definition  of  the  term  major. 

Paragraph  (d).  This  paragraph  would 
explain  how  the  lessee  would  report 
and  pay  royalties  on  the  values 
determined  under  paragraphs  (a),  (b), 
and  (c)  above.  It  would' explain  that  by 
the  date  the  royalty  payments  are  due, 
the  lessee  wouJd  be  required  to  report, 
on  Form  MMS-2014,  and  pay  the  value 
of  production  at  the  higher  of  the  values 
determined  under  paragraph  (a)  or  (b). 
Once  MMS  completes  its  major  portion 
calculations,  MMS  would  inform  the 
lessee  of  the  major  portion  value  for  its 
applicable  designated  area.  If  this  value 
exceeds  the  value  the  lessee  initially 
reported  for  the  production  month,  it 
would  have  to  adjust  the  value  to  the 
higher  major  portion  value  by 
submitting  an  amended  Form  MMS- 
2014  within  30  days  after  it  receives 
notice  from  MMS  of  the  major  portion 
value.  MMS  intends  to  monitor 
compliance  with  this  requirement.  MMS 
would  specify,  in  the  MMS  Oil  and  Gas 
Payor  Handbook,  additional  reporting 
requirements  related  to  paragraphs  (a), 
(b),  and  (c).  This  paragraph  would  also 

Erovide  that  the  lessee  would  not  accrue 
ite-payment  interest  urder  30  CFR 
218.54  on  any  underpayment  associated 
with  a  higher  major  portion  value  until 
the  due  date  of  its  amended  Form 
MMS-2014.  MMS  did  not  consider  it 
equitable  to  assess  interest  for  periods 
before  MMS  notifies  the  lessee  of  the 
major  portion  value. 


MMS  believes  the  major  portion  value 
at  the  7Sth  percentile  from  the  bottom 
is  a  reasonable  safeguard  to  assvire  that 
major  portion  provisions  of  Indian 
leases  are  satisfied.  Thus,  to  build 
certainty  into  the  lessee's  royalty 
valuation,  MMS  also  proposes  in 
paragraph  (d)  that  it  could  not  change 
its  major  portion  value  once  it  issues 
notice  of  the  value  to  lessees,  except  as 
may  be  required  by  an  administrative  or 
judicial  decision.  Such  a  decision  may 
include  an  Interior  Board  of  Land 
Appalls,  District  Court,  or  Circuit  Court 
decision  overturning  MMS's  calculation 
of  the  major  portion  price.  A  lessee  or 
an  Indian  lessor  could  appeal  the  major 
portion  value  if  it  could  demonstrate 
that  MMS  had  not  performed  the 
calculation  correctly. 

MMS  requests  comments  on  the 
comparison  of  NYMEX  prices,  gross 
proceeds,  and  a  major  portion  value  as 
the  proper  method  of  valuing  Indian 
crude  oil  for  royalty  purposes.  Please 
also  incorporate  specific  comments  on 
the  proposed  major  portion  calculation 
procedure,  particularly  whether  there  is 
a  more  efficient  and  contemporaneous 
process  for  calculating  and  publishing 
the  major  portion  price. 

In  aadition  to  comments  on  the 
comparison  between  the  three  different 
price  bases  discussed  above,  MMS 
requests  specific  comments  on 
alternative  valuation  techniques  based 
on  local  market  indicators.  MMS 
believes  that  today's  oil  marketing  is 
driven  largely  by  the  NYMEX  market. 
But  the  location/quality  adjustments 
needed  to  derive  lease  value  using 
NYMEX  would  involve  considerable 
administrative  effort  for  alj  involved. 
MMS  requests  suggestions  on  ways  to 
value  Indian  oil  production  based  on 
market  indicators  in  the  vicinity  of  the 
lease,  with  the  following  in  mind: 

(1)  The  methods  should  not  rely  on 
posted  prices  unless  they  account  for 
the  difference  between  postings  and 
market  value. 

(2)  The  methods  must  account  for 
value  differences  related  to  quality  and 
location. 

(3)  The  methods  must  be  widely 
applicable  and  flexible  enough  to  apply 
to  all  Indian  crude  oil  production. 

(4)  Most  importantly,  the  methods 
must  address  the  major  portion 
provisions  of  Indian  leases — the  method 
must  reflect  "the  highest  price  paid  or 
offered  at  the  time  of  production  for  the 
major  portion  of  oil  production  from  the 
same  field." 

MMS  has  considered  that  maximizing 
royalty  revenues  from  Indian  leases 
might  affect  the  economics  of  mineral 
resource  development.  But  MMS 
believes  that  specific  royalty  values 


should  be  independent  of  this  concept 
and  not  effectively  lowered  as  a  result. 
Rather,  this  issue  should  be  examined  in 
the  context  of  lease  term  adjustments  by 
the  Bureau  of  Indian  A&irs  and  the 
Indian  lessor.  MMS  requests  specific 
comments  on  whether  these  proposed 
regulations  would  decrease  leasing  on 
Indian  lands  or  otherwise  affect  the 
competitiveness  of  Indian  leases. 

Section  206.53  What  Other  General 
Responsibilities  Do  I  have  to  Value  the 
Oil? 

This  newly  designated  section  would 
-include  several  of  the  provisions  of  the 
existing  rules,  but  rewritten  and 
reordered  for  clarity.  These  provisions 
would  replaccpart  or  all  of  aurent 
paragraphs  (d),  (e),  (f),  and  (i).  under 
existine  §  206.52  and  would  state  that: 

(a)  The  lessee  must  make  its  oil  sales 
and  volume  data  available  to  authorized 
MMS,  Indian,  and  other  representatives 
on  request.  This  would  include  any 
relevant  data  it  has  from  fee  and  State 
leases.  When  the  lessee  entered  into  the 
lease,  it  expressly  agreed  that  the 
Secretary  will  determine  royalty  value 
and  that  value  may  be  calculated  based 
on  the  price  paid  for  the  major  portion 
of  oil  sold  from  the  field  where  the 
leased  lands  are  located.  The  lessee  also 
agreed  to  provide  all  records  necessary 
to  determine  royalty  value.  Finally,  the 
lessee  agreed  to  abide  by  and  conform 
to  the  Secretary's  regulations.  The 
Secretary  needs  the  lessee's  records 
concerning  its  production  from  State 
and  fee  lands  to  determine  value  under 
the  lease  terms  and  regulations.  Thus, 
MMS  may  require  the  lessee  to  submit 
records  concerning  the  volume  and 
value  of  non-Federal  and  non-Indian  oil 
production; 

(b)  The  lessee  must  retain  all  data 
relevant  to  royalty  value  determination 
according  to  recordkeeping 
requirements  at  30  CFR  207.5.  MMS  or 
the  lessor  may  review  and  audit  the 
lessee's  data,  and  may  direct  the  lessee 
to  use  a  different  value  if  MMS 
determines  the  lessee's  reported  value  is 
inconsistent  with  the  requirements  of 
this  section; 

(c)  If  MMS  determines  that  the  lessee 
has  undervalued  its  production,  the 
lessee  must  pay  the  difiierence  plus 
interest  under  30  CFR  218.54.  If  the 
lessee  has  a  credit  due,  MMS  will 
provide  instructions  for  taking  it;  and 

(d)  The  lessee  must  place  the  oil  in 
marketable  condition  and  market  the  oil 
for  the  mutual  benefit  of  the  lessee  and 
lessor  at  no  cost  to  the  Indian  lessor 
unless  the  lease  agreement  or  this 
section  provide  otherwise.  We  would 
modify  this  paragraph  to  clarify  that  it 
includes  a  duty  to  market  the  oil.  This 


7094 


Faderal  lagtoter/Vol.  63,  No.  29 /Thursday,  February  12,  1998 / Proposed  Rules 


is  c»nsi8tent  with  several  Interior  Board 
of  Land  Appeals  decisions  construing 
this  duty.  See  Walter  Oil  and  Gas 
Corporation.  Ill  IBLA  260  (1989). 

Section  206.54  May  I  ask  MMS  for 
Valuation  Guidance? 

This  new  section  would  replace 
existing  §  206.52(gJ  to  explain  that  MMS 
will  provide  guidance  to  lessees  in 
determining  value.  MMS  points  out  that 
all  value  determinations  are  subject  to 
later  review  and  audit,  and  the  lessee 
later  could  be  required  to  pay  based  on 
a  different  value.  If  so,  the  lessee  also 
could  be  liable  for  additional  royalties 
and  late  payment  interest  for  the  period 
it  used  an  improper  value  for  the 
production. 

Section  206.55  Does  MMS  Protect 
Information  I  Provide? 

Newly  designated  §  206.55  would 
include  the  content  of  existing 
§  206.52(1).  but  would  be  rewritten  for 
clarity.  It  would  also  state  that  MMS 
would  protect  information  from 
disclosure  to  the  extent  allowed  under 
applicable  laws  and  regulations. 

Deletion  of  existing  §  206.52(e)(2)  and 
(h) 

MMS  proposes  to  delete  existing 
§  206.52(e)(2).  which  requires  lessees  to 
notify  h^S  if  they  determine  value 
under  existing  S  206.52(c)(4)  or  (c)(5). 
Since  MMS  proposes  to  delete  those 
paragraphs,  paragraph  (e)(2)  no  longer 
would  apply. 

MMS  also  proposes  to  delete 
§  206.52(h),  which  says  royahy  value 
will  not  be  less  than  the  lessee's  gross 
proceeds,  less  applicable  allowances. 
This  clause  would  be  redundant  given 
that  the  lessee's  gross  proceeds  already 
form  one  of  the  value  bases  proposed  for 
comparison  in  §  206.52. 

Section  206.57  Point  of  Royalty 
Settlement 

This  section  would  not  be  changed 
from  existing  $  206.53,  but  would  be 
redesignated  as  §  206.57. 

Section  206.60  What  Transportation 
Allowances  and  Other  Adjustments 
Apply  to  the  Value  of  Oil? 

Paragraph  (a)  Transportation 
Allowances 

This  paragraph  would  be  similar  in 
scope  to  S  206.54(a)  of  the  present  rule, 
but  would  apply  only  when  the  lessee 
values  production  baaed  on  gross 

Eroceeds  (Section  206.52(b))  and  under 
mited  conditions  when  the  lessee 
values  production  using  NYMEX 
(Section  206.52(a))  as  discussed  below. 
Paragraph  (a)(1)  would  use  a  table  to 


outline  whan  a  lessee  may  claim  a 
transportation  allowance. 

Transportation  allowance  would 
mean  a  deductiqn  in  determining 
royalty  value  for  the  reasonable,  actual 
costs  of  moving  oil  from  the  designated 
area  botmdary  to  a  point  of  sale  or 
delivery  off  the  designated  area.  The 
transportation  allowance  would  not 
include  gathering  costs  or  costs  of 
moving  production  from  the  lease  to  the 
designated  area  boundary.  MMS's 
proposal  not  to  allow  transportation 
costs  within  Indian  reservations  would 
be  based  on  consistent  feedback  from 
Indian  lessors  that  such  costs  should  not 
be  permitted.  They  say  that  since  their 
leases  typically  are  silent  on 
transportation  costs,  there  is  no  specific 
provision  permitting  such  deductions. 
But  they  acknowledge  that  costs  to 
move  production  away  from  the 
reservation/designated  area  may  be 
lemtimate  deductions. 

Paragraph  (a)(2)  would  explain  that 
transportation  allowances  would  not  be 
permitted: 

(i)  if  the  oil  is  taken  in  kind  and 
delivered  in  the  designated  area; 

(ii)  when  the  sale  or  title  transfer 
point  is  within  the  designated  area;  or 

(iii)  when  the  lessee  values 
production  under  the  major  portion 
provision  at  Section  206.52(c) — 
permissible  transportation  costs  already 
would  have  been  deducted  before  MMS 
performs  this  calculation. 

MMS  requests  specific  comments  on 
permitting  transportation  allowances 
from  the  designated  area  rather  than  the 
lease. 

Paragraph  (b)  Are  There  Limits  on  My 
Transportation  Allowance? 

Proposed  paragraphs  (b)(1)  and  (b)(2) 
would  include  the  substance  of  existing 
8  206.54(b)(1)  and  (b)(2)  respectively, 
but  would  be  rewritten  for  clarity  and  to 
reflect  plain  EngUsh.  Paragraph  (b)(1) 
would  also  contain  a  table  outlining  the 
allowance  limits.  Paragraph  (b)(1) 
would  clarify  that  except  as  provided  in 
paragraph  (b)(2).  the  allowance 
deduction  cannot  be  more  than  50 
percent  of  the  oil  value  at  the  point  of 
sale  when  valuing  oil  under  gross 
proceeds.  Under  NYMEX  valuation,  the 
allowance  would  not  be  permitted  to 
exceed  50  percent  of  the  average  of  the 
five  highest  daily  NYMEX  futures  settle 
prices  (Gushing,  Oklahoma)  for  the 
domestic  Sweet  crude  oil  contract  for 
the  prompt  month. 

Paragraph  (c)  Must  I  Allocate 
Transportation  Costs? 

Proposed  paragraph  (c)  would  be 
essentially  the  same  as  existing 
§  206.54(c).  However,  it  would  also 


point  out  that  the  lessee  may  not 
allocate  costs  to  production  for  which 
,those  costs  were  not  incurred. 

Paragraph  (d)  What  Other  Adjustments 
Apply  When  I  Value  Production  Based 
on  Index  Pricing? 

Proposed  new  paragraph  (d)  would 
state  tnat  if  the  lessee  values  oil  based 
on  index  pricing  (NYMEX)  imder 
§  206.52(a),  MMS  would  require  certain 
location  differentials  associated  with  oil 
value  differences  between  the 
designated  area  and  the  index  pricing 
point  outside  the  designated  area.  We 
disctiss  those  diflierentials  below  under 
§  206.61(c).  If  the  lessee  produces  oil  in 
the  designated  area  that  includes 
Gushing,  Oklahoma,  it  would  only  be 
entitled  to  a  quality  adjustment. 

Paragraph  (e)  What  Additional 
Payments  Msy  I  Be  Liable  For? 

Proposed  paragraph  (e)  would  contain 
similar  requirements  as  existing 
§  206.54(d),  but  would  be  rewritten  for 
clarity.  Further,  because  adjustments 
would  be  made  for  location  and  quality 
differences,  this  paragraph  would 
provide  that  the  lessee  would  be  liable 
for  additional  payments  if  those 
adjustments  were  incorrect. 

Section  206.61  How  do  lessees 
determine  transportation  allowances 
and  other  adjustments? 

Paragraph  (a),  dealing  vnth  arm's- 
length  transportation  contracts,  would 
not  be  changed.  However,  MMS  notes 
that  lessees  no  longer  are  required  to  file 
Fonn  MMS-4110,  Oil  Transportation 
Allowance  Report,  before  claiming  an 
arm's-length  allowance  on  Federal 
leases.  MMS  requests  specific  comments 
on  the  benefits  and  drawbacks  of 
continuing  to  require  submission  of 
Form  MMS-4110  before  lessees  may 
claim  an  arm's-length  transportation 
allowance  on  Indian  leases. 

Paragraph  (b),  dealing  with  non-arm's- 
length  and  no  contract  situations,  would 
be  diang^  by  deleting  paragraph  (b)(5). 
The  existing  paragraph  (b)(S)  allows  a 
lessee  to  apply  for  an  exception  bom  the 
requirement  that  it  compute  actual  costs 
of  transportation;  a  Fedeial&ieigy 
Regulatory  Commission  (FERC) 
approved  tariff  could  be  used  instead. 

MMS  believes  that  the  use  of  actual 
costs  is  Uii  to  lessees  and  that  use  of  a 
FERC-approved  tariff  overstates 
allowable  costs  in  non-arm 's-length 
situations.  Also,  just  as  for  arm's-length 
contracts,  MMS  notes  that  lessees  of 
Federal  lands  no  longer  are  required  to 
file  Form  MMS-4110  before  claiming  a 
non-arm's-length  transportation 
allowance.  MMS  requests  specific 
comments  on  whether  loaaoos  should 
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still  be  required  to  submit  Form  MMS- 
4110  before  claiming  a  non-arm's-length 
transportation  allowance  on  Indian 
leases. 

Paragraph  (c)  What  adjustments 
apply  when  using  index  pricine? 
Ptoposed  paragraph  (c)(1)  would 
describe  adjustments  tlra  lessee  must 
make  to  index  prices  where  it  values  its 
oil  based  on  index  pricing  imder 
§  206.52(a).  These  adjustments  and 
deductions  would  reflect  the  location/ 
quality  diffierentials  and  transportation 
costs  associated  wnth  value  diffierences 
betwreen  oil  at  the  designated  area 
boimdary  and  the  index  pricing  point 
outside  the  designated  area.  Index 

firicing  point  would  be  the  physical 
ocation  whwe  a  given  price  index — in 
this  case  NYMEX — is  established.  For 
NYMEX,  that  location  is  Gushing, 
Oklahoma.  Although  location 
differentials  would  reflect  differences  in 
value  of  oil  at  different  locations,  they 
are  not  transportation  cost  allowances. 
In  feet,  location  differentials  may 
increase  a  value  rather  than  decrease  it 
Quality  differentials  would  reflect 
differences  in  the  value  of  oil  due  to 
different  API  gravities,  sulfiir  content, 
etc.  Location  differentials  generally  also 
encompass  quality  differentials. 
Proposed  paragraph  (c)(1)  would 
identify  the  specific  adjustments  and 
allowances  that  may  apply  to  your 
production.  The  possible  adjustments 
and  allowances  would  be: 

(i)  A  location  differential  to  reflect  the 
difference  in  value  between  crude  oils  at 
the  index  pricing  point  (West  Texas 
Intermediate  at  Gushing,  Oklahoma)  and 
the  appropriate  market  center  (for 
example.  West  Texas  Intermediate  at 
Midland,  Texas).  Market  center  would 
be  defined  as  a  major  destination  point 
for  crude  oil  sales,  refining,  or 
transshipment.  As  used  here,  market 
centers  would  be  locations  where  trade 
publications  provide  crude  oil  spot 
price  estimates.  The  market  center  that 
the  lessee  would  use  is  the  point  where 
oil  produced  from  its  lease  or  unit 
ordinarily  would  flow  towards  if  not 
disposed  of  at  an  earlier  point. 

For  any  given  production  month,  the 
maricet  center-index  pricing  point 
location/quality  differential  would  be 
the  difiisrence  between  the  average  spot 
prices  for  the  req)ective  locations  as 
published  in  an  MMS-approved 
publication.  MMS-approved  publication 
would  mean  a  publication  ^MS 
approves  for  determining  NYMEX 
prices  or  location  difiiarentials  (MMS- 
approved  publications  are  discussed 
further  below.)  The  purpose  of  this 
differential  is  to  derive  a  NYMEX  price 
at  the  market  center  by  adjusting  the 
NYMEX  price  at  the  index  pricing  point 


to  the  general  quality  of  crude  typically 
traded  at  the  market  center,  and 
otherwise  to  reflect  location/quaUty 
value  differences  at  the  appropriate 
market  center. 

Attached  as  Appendices  G  and  D  are 
examples  of  how  the  averages  of  the 
daily  spot  prioes  would  be  calculated 
for  die  index  pricing  point  (Gushing. 
OK)  and  a  selected  market  center 
(Midland,  TX),  respectively.  The  value 
difference  between  the  two  spot  price 
averages  would  be  the  location 
differential  between  the  index  pricing 
point  and  the  market  center. 

As  an  example,  assume  that  Piatt's 
Oilgram  is  an  MMS-approved 
publication.  For  the  February  1997 
de^livery  month,  spot  sales  prices  are 
assessed  from  Eleoember  26, 1996, 
through  January  24, 1997.  The  average 
of  the  daily  (mean)  spot  price 
assessments  for  the  month  is  utilized  to 
calculate  the  location  differential.  In 
this  iiistance,  the  average  spot  price  for 
Gushing  is  $25.38  per  bol.  and  the 
average  spot  price  for  Midland  is  $25.20 
per  bbl.  Since  the  Midland  price  is  $.18 
per  bbl.  lower  than  the  Gushing  price, 
the  $.18  per  bbl.  would  be  deducted 
from  the  NYMEX-based  price  (or  an 
addition  would  be  made  if  the  Midland 
price  were  higher  than  the  Gushing 
price). 

(ii)  An  express  location/quality 
difiierential  under  the  lessee's  arm's- 
length  exchange  agreement  that  would 
include  a  clearly  identifiable  location/ 
quality  differential  for  the  crude  oil 
value  difference  between  the  market 
center  and  the  designated  area 
boimdary. 

In  the  cases  that  involve  such 
agreements,  the  differential  stated  in  the 
agreement  should  reflect  actual  value 
differences  resulting  frx>m  differences  in 
location  and  quality  between  crude  oils 
at  the  designated  area  boundary  and  the 
associated  market  center. 

(iii)  A  location/quality  differential 
that  MMS  would  publish  in  the  Federal 
Register  annually  that  the  lessee  would 
use  if  it  did  not  dispose  of  production 
under  an  arm's-length  exchange 
agreement  that  contains  an  express 
diffierential  as  described  above.  MMS 
would  stratify  its  calculated  differentials 
so  that  specific  quality  differentials 
attributable  to  different  grades  of  crude 
oil  would  be  identified  separately  froia 
location  difiierentials.  MMS  would 
publish  difiiarentials  for  each  designated 
area  and  an  associated  market  center 
outside  of  the  designated  area.  A 
designated  area  may  be  associated  with 
more  than  one  maiiiet  center.  As 
discussed  in  more  detail  below,  MMS 
would  periodically  publish  in  the 
Federal  Register  a  list  of  maricet  centers 


associated  with  designated  areas.  The 
differential  would  represent  crude  oil 
value  differences  due  to  location  and 
quality  factors.  MMS  would  acquire  the 
information  needed  to  calculate  these 
specific  diffisrentials  from  exchange 
agreement  data  provided  by  lessees  on 
a  new  reporting  form  (Form  MMS-4416) 
discussed  below.  MMS  would  calculate 
the  diffierentials  using  a  volume- 
weighted  average  ofme  differentials 
derived  &t>m  data  reported  on  Form 
MMS-4416  for  the  previous  reporting 
year.  The  differentials  may  reflect  both 
a  location  diffierential  based  on  the 
market  center/designated  area  pairs  and 
a  quality  diffierential  based  on  the 
different  types  of  crude  oil  exchanged. 
The  lessee  would  apply  the  differential 
on  a  calendar  production  year  basis. 
This  means  the  lessee  would  apply  it  for 
the  reporting  months  of  February 
through  the  following  January. 

(iv)  The  lessee's  actual  transportation 
costs  from  the  designated  area  boundary 
to  the  mariwt  center  outside  of  the 
designated  area  as  determined  under 
§  206.61.  MMS  is  not  proposing  to 
change  the  existing  methods  to  calculate 
transportation  allowances.  The 
allowance  would  terminate  at  the 
market  center  as  part  of  the  total 
adjustment  to  derive  an  index-price- 
based  value  at  the  lease. 

The  purpose  of  these  adjustments  and 
allowances  would  be  to  reflect  value 
differences  for  crude  oil  production  of 
different  quahties  and  at  different 
locations  to  derive  value  at  the 
designated  area.  The  location 
differentials  between  the  index  pricing 
point  and  the  market  center,  and 
between  the  market  center  and  the 
designated  area,  would  not  necessarily 
reflect  transportation  alone.  They  would 
represent  the  overall  market  assessment 
of  the  different  relative  values  of  similar 
crude  oil  delivered  at  different 
locations.  Only  the  actual  transportation 
costs  from  the  designated  area  to  the- 
market  center  would  represent  pure 
transportation  costs. 

MMS  considered  alternative  index 
price  adjustment  methods  ranging  from 
using  index  values  with  no  location 
adjustments  to  picking  a  specific 
pwcentage  deduction  from  the  index 
value  to  generically  reflect  location 
differentials.  A  variation  of  the  latter 
would  be  to  develop  percentage  or 
absolute  dollar  deductions  for  different 
geographical  zones.  In  addition  to 
specific  comments  on  the  proposed 
method  of  adjusting  index  values,  MMS 
requests  suggestions  on  alternative 
methods. 

Proposed  paragraph  (c)(2)  would 
specify  which  of  the  adjustments  and 
allowances  described  above  would 
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apply  to  Um  lessee  in  various  situations. 
This  paragraph  would  include  a  table 
that  would  outline  which  edjustnients 
under  paragraph  (c)(1)  would  apply.  If 
the  lessee  disposed  of  its  production 
under  an  arm's-length  exchange 
agreement  and  the  agreement  had  an 
express  location/quality  differential  to 
reflect  the  dlffierence  in  value  between 
the  designated  area  boundary  for  its 
lease  and  an  associated  market  center 
outside  of  the  designated  area,  then  it 
would  use  two  of  the  four  possible 
adjustments  and  allowances. 
SpeciBcally.  it  would  use  the  market 
center-index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(lHi)  and  the  designated  area-market 
center  differential  specified  in  its 
exchange  agreement  under  paragraph 
(c)(l)(ii). 

Attached  as  Appendix  E  is  an 
example  of  a  NY^EX-based  royalty 
computation  for  production  from  the 
Navajo  reservation.  The  publications  for 
calculating  the  NYMEX  price  and  index 
pricing  point-market  center  location 
differential  have  been  discussed  above 
and  are  illustrated  at  Appendices  B.  C. 
andD. 

The  deduction  from  the  NYMEX- 
based  price  for  the  location/quality 
differential  between  the  market  center 
and  designated  area  would  be  the  actiial 
exchange  agreement  diffierential  or  an 
MMS-published  differential.  (For 
purposes  of  this  example,  we  used  $.25 
perbbl.) 

If  the  lessee  moved  lease  production 
directly  to  an  MMS-identified  market 
center  outside  of  a  designated  area  that 
is  also  the  index  pricing  point  (Gushing, 
Oklahoma),  then  it  would  use  only  two 
of  the  adjustments  and  allowances.  The 
lessee  would  use  the  designated  area- 
market  center  (index  pricing  point) 
quality  differential  under  paragraph 
(c)(l)(iii)  to  determine  the  difference  in 
value  attributable  to  quality  differences, 
and  the  actual  transportation  costs  from 
the  designated  area  boundary  to  the 
market  center  under  paragraph  (c)(l)(iv). 
For  applying  paragraph  (c)(l)(iii),  the 
lessee  would  use  the  quality  differential 
published  by  MMS  corresponding  to  oil 
similar  to  its  production  as  compared  to 
the  quality  of  oil  used  for  indiex  pricing. 

If  the  lessee  did  not  move  lease 
production  from  a  designated  area  to  an 
MMS-identified  market  center,  but 
instead  moved  it  directly  to  an  alternate 
disposal  point  (for  example,  its  own 
refinery),  then  it  would  use  only  two  of 
the  adjustments  and  allowances.  The 
leaaee  would,  use  the  market  center- 
index  pricing  point  location/quality 
differential  under  paragraph  (c)(l)(i)  and 
the  actual  transportation  costs  from  the 
designated  area  boundary  to  the 


alternate  disposal  point  outside  of  the 
designated  area  under  peragraph 
(c)(l)(iv).  The  market  center  for 
purposes  of  paragraph  (c)(l)(i)  is  the 
MMS-identified  market  center  nearest 
the  lease  where  there  is  a  published  spot 

tmce  for  crude  oil  of  like  quality  to  the 
essee's.  Like-quality  oil  would  mean  oil 
with  similar  chemical,  physical,  and 
legal  characteristics.  For  example.  West 
Texas  Sour  and  Wyoming  Sour  would 
be  like-quality,  as  would  West  Texas 
Intermediate  and  Light  Louisiana  Sweet. 
The  market  center  for  purposes  of 
paragraph  (c)(l)(iv)  would  be  the 
alternate  disposal  point. 

For  example,  a  lessee  producing  sour 
crude  from  Indian  leases  in  Wyoming 
might  transpoh  its  oil  directly  to  a 
refinery  in  Salt  Lake  City,  Utah,  without 
accessing  any  defined  market  center.  In 
this  case  West  Texas  Sour  crude  at 
Midland.  Texas,  might  represent  the 
crude  oil/market  center  combination 
most  like  and  nearest  to  the  oil 
produced.  The  market  center-index 
pricing  point  location/quality 
differential  under  paragraph  (c)(l)(i) 
would  then  be  the  difference  in  the  spot 
price  between  West  Texas  Intermediate 
at  Gushing,  Oklahoma,  and  West  Texas 
Sour  at  Midland,  Texas  as  published  in 
an  MMS-approved  publication.  In 
addition  to  that  adjustment,  the  lessee 
would  be  entitled  to  an  allowance  for 
the  actual  transportation  costs  from  the 
designated  area  boundary  in  Wyoming 
to  Salt  Lake  Gity  (paragraph  (c)(l)(iv), 
%vith  Salt  Lake  City  considered  the 
market  center  for  applying  this 
deduction).  MMS  is  proposing  that  this 
method  is  the  best  way  to  calculate  the 
differences  in  value  between  the 
designated  area  and  the  index  pricing 
point  due  to  location,  quality,  and 
transportation  when  the  production  is 
not  actually  moved  to  a  market  center. 

In  all  other  situations,  the  lessee 
would  use  the  market  center-index 
pricing  point  location/quality 
differential  (paragraph  (c)(l)(i))  and  the 
MMS-published  designated  area-maii^ 
center  location/quality  differential 
under  paragraph  (c)(l)(iii).  These 
adjustments  would  cover  all  location, 
quality,  and  transportation  differences 
in  value  between  the  designated  area 
and  the  index  pridns  point. 

Proposed  peragrapn  (c)(3)  would  state 
that  if  an  MMS-calculated  differential 
does  not  apply  to  a  lessee's  oil,  due  to 
either  location  or  quality  differences, 
the  lessee  must  request  in  writing  that 
MMS  calculate  a  location/quality 
differential  that  would  apply  to  its  oil. 
Conditions  for  an  exception  would 
include: 

(1)  After  MMS  publishes  its  annual 
listing  of  location/quality  diflarentials. 


the  lessee  must  deliver  to  MMS  its 
written  request  for  an  MMS-cakulated 
difiiarentiai: 

(2)  The  lessee  must  provide  evidence 
demonstrating  why  the  published 
difiisrentiaUs)  does  not  adequately 
reflect  its  circumstances;  and 

(3)  MMS  %viU  calculate  a  revised 
differontial  for  the  lessee  when  it 
receives  the  lessee's  request  or  when  it 
determines  that  the  published 
differential  does  not  apply  to  the 
lessee's  oil.  If  additional  royalties  and 
interest  are  due,  MMS  then  would  bill 
for  them.  If  the  lessee  filed  a  request  for 
exception  within  30  days  after  MMS 
publishes  its  annual  listing  of  location/ 
quality  differentials,  the  WMS- 
calculated  differential  would  apply  as  of 
the  effective  date  of  the  published 
differentials.  But  if  the  request  was 
received  more  than  30  days  after  MMS 
publishes  its  differential  Listing,  the 
MMS<»lculated  differential  would 
apply  beginning  the  firat  day  of  the 
month  following  the  date  of  the  lessee's 
application  for  exception.  In  this  case 
the  pubhshed  differentials  would  apply 
in  the  interim  and  MMS  would  not 
refund  any  overpayments  made  due  to 
failure  to  timely  request  MMS  to 
calculate  a  differential. 

MMS  would  insert  paragraph  (c)(4)  to 
note  that  it  would  periodically  publish 
a  list  of  MMS-approved  publications  in 
the  Fedend  Re^ster.  This  paragraph 
would  also  specify  the  criteria  for 
acceptability.  It  would  specify  that  the 
publications  must: 

(i)  Be  frequently  used  by  buyere  and 
sellera; 

(ii)  Be  frequently  mentioned  in 
purdiase  or  sales  contracts; 

(iii)  Use  adequate  survey  techniques, 
including  development  of  spot  price 
estimates  based  on  daily  surveys  of 
buyera  and  sellera  of  crude  oil;  and 

(iv)  Be  independent  from  MMS,  other 
lesson,  and  lessees. 

Proposed  paragraph  (c)(5)  would 
allow  any  publication  to  petition  MMS 
to  add  them  to  the  list  of  acceptable 
publications. 

Proposed  paragraph  (c)(6)  would  state 
that  MMS  would  reference  the  specific 
tables  in  individual  publications  that 
lessees  must  use  to  determine  location 
diSiarentials. 

Proposed  paragraph  (cM7)  would 
explain  that  MMS  would  periodically 
publish  in  the  Federal  Register  a  list  of 
market  centers.  MMS  would  monitor 
mariwt  activity  and,  if  necessary,  add  or 
modify  market  centers.  MMS  would 
consider  the  following  fectors  and 
conditions  in  spedfi^  maiicet  centen: 

(i)  Points  where  MMS^pproved 
publications  publish  prices  useful  for 
index  purposes; 
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(ii)  Markets  served; 

{iii)  Pipeline  and  other  transportation 
linkage; 

(iv)  Input  &x>m  industry  and  others 
knowledgeable  in  crude  oil  mariceting 
and  transportation; 

(v)  Simplification;  and 

(vi)  Other  relevant  mattere. 

MMS  would  initially  consider  the 
following  as  Market  Centera: 
Gushing,  OK; 
Empire,  LA; 
Guernsey,  WY; 
Midland,  TX;  and 
St.  James,  LA. 

Where  Gushing,  Oklahoma,  is  used  as 
a  market  center,  the  index  pricing  point 
and  market  center  would  coincide. 
MMS  requests  specific  comments  on  the 
initial  list  of  market  centera,  including 
suggested  additions,  deletions  and  othm 
modifications. 

(d)  Reporting  requirements.  MMS 
would  redesignate  existing  paragraph  (c) 
as  (d)  and  revise  redesignated 
paragraphs  (d)(l)(i)  and  (d)(2)(i). 
Paragraph  (d)(3)  would  otherwise 
remain  the  same,  except  that  MMS 
would  delete  existing  paragraph 
(c)(2)(viii)  consistent  with  the  previous 
change  to  delete  the  use  of  FERG-  or 
State-approved  tariffs.  Redesignated 
paragraph  (d)(4)  would  be  modified  to 
say  that  not  only  transportation 
allowances,  but  also  location  and 
quality  differentials,  must  be  reported  as 
separate  lines  on  Form  MMS-2014 
unless  MMS  approves  a  different 
procedure.  MMS  would  provide 
additional  royalty  reporting  details  and 
requirements  in  the  Af\fS  0/7  and  Gas 
Payor  Handbook. 

(5)  What  Information  Must  a  Lessee 
Provide  To  Support  Index  Pricing 
Deductions,  and  How  Is  It  Used? 

Proposed  paragraph  (d)(5)  would  be 
added  to  require  lessees  and  all  other 

Kurchasere  of  crude  oil  from  Indian 
lases  to  submit  a  new  form  to  MMS. 
We  realize  this  may  result  in  some 
duplicate  information  being  filed  by 
buyere  and  sellera,  but  MMS  believes 
the  buyer  information  will  be  very 
useful  in  confirming  reported  royalty 
values.  Proposed  Form  NiQk4S-4416. 
Indian  Crude  Oil  Valuaticm  Report, 
would  capture  value  and  location 
differential  information  fixmi  all 
exchange  agreements  or  other  contracts 
for  disposal  of  oil  from  Indian  lands. 
MMS  would  use  these  data  to  calculate 
location  differentials  between  market 
oenten  and  designated  areas  and  to 
verify  values  reported  on  Form  MMS- 
2014.  MMS  would  publish  annually  in 
the  Federal  legieter  the  location 
differentials  for  lessees  to  use  in  royalty 


reporting.  MMS  has  included  a  copy  of 
proposed  Form  MMS-4416  as  Appendix 
A  to  these  proposed  regulations. 

Information  submitted  on  the  new 
form  would  cover  all  of  the  lessee's 
crude  oil  production  from  Indian  leases. 
All  Indian  lessees  and  all  purchasen  of 
oil  from  Indian  lands  would  initially 
submit  Form  MMS-4416  no  later  than  2 
months  after  the  effective  date  of  this 
reporting  requirement,  and  then  by 
October  31  of  the  year  this  regulation 
takes  effect  and  by  October  31  of  each 
succeeding  year.  However,  if  October  31 
of  the  year  this  regulation  takes  effect  is 
less  than  6  months  after  the  effective 
date  of  this  reporting  requirement,  the 
second  submission  of  the  Form  MMS- 
4416  would  not  be  required  until 
October  31  of  the  succeeding  year.  In 
addition  to  the  annual  requirement  to 
file  this  form,  a  new  form  would  be 
required  to  be  filed  each  time  a  new 
exchange  or  sales  contract  involving  the 
production  of  oil  from  an  Indian  lease 
is  executed.  However,  if  the  contract 
merely  extends  the  time  period  a 
contract  is  in  effect  without  changing 
any  other  terms  of  the  contract,  this 
requirement  would  not  apply. 

tlie  reporting  requirement  would  take 
effect  before  the  effective  date  of  the 
remainder  of  the  rule.  Early  submittal  of 
this  information  would  allow  MMS  to 
publish  the  representative  market 
center-designated  area  location 
differentials  in  the  Federal  Register  by 
the  effective  date  of  the  final  regulation. 
Then  MMS  would  publish  location 
differentials  by  January  31  of  all 
subsequent  years.  MMS  would  publish 
differentials  for  different  qualities/ 
grades  of  crude  oil  if  the  data  are 
sufficient  and  if  multiple  differentials 
are  appropriate  for  the  area.  Each  year 
following  the  year  this  regulation 
became  effective,  lessees  would  use  the 
new  published  differentials  begiiming 
with  January  production  royalties 
reported  in  February. 

MMS  received  many  comments  under 
its  proposed  Federal  oil  valuation  rule 
on  the  administrative  burden  created  by 
proposed  Form  MMS-4415.  Therefore, 
MMS  requests  comments  on  how 
proposed  Form  MMS-4416  for  Indian 
oil  could  be  simplified,  yet  remain 
useful,  in  determining  adjustments  to 
the  NYMEX-based  price.  Spedficalfyr 
MMS  requests  comments  on  Form 
MMS-4416  (See  Appendix  A), 
including: 

•  Its  layout  and  information 
requested; 

•  Frequency  and  timing  of  submittal; 

•  Frequency  and  timing  of  MMS's 
calculations  and  publication  of 
differentials;  and 

•  All  other  relevant  comments. 


Remainder  of  Section  206.55 

MMS  proposes  no  changes  to  existing 
paragraphs  (d)  and  (e)  except  to 
redesignate  them  as  paragraphs  (e)  and 
(f). 

In  addition  to  redesignating  paragraph 
(0  as  (g),  MMS  proposes  to  remove  the 
reference  to  FERG-  or  State-approved 
tarifEs  to  be  consistent  with  the 
proposed  deletion  of  paragraph 
206.55(b)(5].  MMS  proposes  no  change 
to  existing  paragraph  (g)  except  to 
redesignate  it  as  paragraph  (h). 

IV.  Procedural  Mattera 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  proposed  rule 
would  amend  regulations  governing  the 
valuation  for  royalty  purposes  of  crude 
oil  produced  from  Indian  lands.  These 
changes  would  modify  the  valuation 
methods  in  the  existing  regulations. 
Small  entities  are  encouraged  to 
comment  on  this  proposed  rule. 

Approximately  125  payors  pay 
royalties  to  MMS  on  oil  production  from 
Indian  lands.  The  majority  of  these 
payors  are  considered  small  businesses 
imder  the  criteria  of  the  Small  Business 
Administration  (500  employees  or  less). 
MMS  estimates  this  proposal  will  have 
an  annual  dollar  impact  of  $368  per 
payor  (Total  Dollar  Impact  of 
$45,955-^125  Indian  Royalty  Payore). 
The  estimated  yearly  industry 
compliance  cost  under  this  rule  is 
$45,955.  This  amount  is  based  on  an 
annual  burden  of  1,313  hours  for  125 
payore  X  $35  (industry  cost  per  hour). 

Further,  based  on  data  obtained  from 
the  Small  Business  Administration 
(SB A),  a  small  business  on  average  has 
estimated  receipts  of  $2,000,000.  An 
annual  cost  impact  of  $368  for  a  small 
business  to  comply  with  this  rule  is  not 
considered  significant 

Approximately  125  payors  report  and 
pay  royalties  on  oil  production  from 
Indian  minOTal  leases.  Of  these  125 
companies,  most  would  be  considered 
small  entities  under  the  SBA  criteria. 
Since  there  are  15.838  small  firms  in  the 
oil  and  gas  industry  in  the  United 
States,  only  about  1  percent 
(125-^15,838)  are  involved  with  MMS's 
business  of  reporting  and  paying  royalty 
on  oil  produced  &x>m  Indian  lands. 
Accordingly,  this  rule  will  not  afiiect  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Ad  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfimded  Mandates  Reform  Act,  2 
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U.S.C.  1502  et  seq..  that  this  rule  will 
not  inifMse  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  tribal, 
or  State  governments,  or  the  private 
sector. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Oder  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
dvil  justice  reform  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  this 
Executive  Order. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  this  rule  is  a  significant 
rule  under  Executive  Order  12866 
Section  3(f)(4)c,  which  states:  "Raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order."  The  Office  of 
Management  and  Budget  has  reviewed 
this  rule  under  Executive  Order  12866. 

The  Department's  analysis  of  these 
proposed  revisions  to  the  oil  valuation 
regulations  indicates  these  changes  will 
not  have  a  significant  economic  effect  as 
defined  by  Section  3(f)(1)  of  Executive 
Order  12866. 

This  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  coomumities.  The  MMS 
concludes  that  this  proposed  rule  would 
result  in  an  annual  increase  in  Indian 
oil  royalties  of  approximately  $3.6 
million.  MMS  and  industry  will  realize 
administrative  savings  because  of 
leduced  complexity  in  royalty 
determination  and  payments  and  would 
introduce  certainty  into  Indian  royalty 
reporting. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  19QS.  As  pert  ol  our  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  yoiu  comments  to  the  Office  of 
Information  and  Regulatory  AflEairs, 
OMB.  Attention  Desk  Officer  for  the 
Department  of  the  Interior,  Washington. 
D.C.  20503.  Send  copies  of  your 
comments  to:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165.  MS  3021,  Denver,  Colorado 
80225-0165;  courier  address  is: 
Building  85,  Denver  Federal  Center, 
Denver,  Colorado  80225;  e:Mail  address 
is:  David_GuzyAnms.gov. 

OMB  may  make  a  deosion  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  from  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that 
time  period.  However,  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

Toe  information  collection  is  titled 
Indian  Crude  Qil  Valuation  Report.  Part 
of  the  valuation  of  oil  under  this 
proposed  rule  relies  on  price  indices 
that  lessees  may  adjust  for  location 
diSiarences  between  the  index  pricing 
point  and  the  designated  area.  Lessees 
(and  their  affiliates  as  appropriate)  on 
Indian  lands,  as  well  as  purchasers  of 
oil  from  these  lands,  would  be  required 
to  give  MMS  information  on  the  prices 
and  location  differentials  included  in 
their  various  oil  exchange  agreements 
and  sales  contracts.  MMS  would  use 
these  data  to  calculate  and  publish 
representative  location  diffisrentials  for 
lessees'  use  in  reporting  royalties  in 
different  areas.  MMS  would  also  use 
these  data  to  verify  royalty  values 
reported  on  Form  MMS-2014.  This 
process  would  introduce  certainty  into 
royalty  reporting. 

Rules  establisning  the  use  of  Form 
MMS-4416  to  report  oil  values  and 
location  differentials  are  at  proposed  30 
CFR  206.55(d)(5).  Information  provided 
on  the  forms  may  be  used  by  MMS 
auditors  and  the  Royalty  Valuation 
Division  (RVD). 

MMS  estimates  the  annual  reporting 
bxuxien  at  1,313  hours.  There  are 
approximately  125  oil  royalty  payors  on 
Indian  leases.  These  payors  will  have 
varying  business  relationships  with  one 
or  more  Indian  tribes  and/or  allottees. 
MMS  estimates  that,  on  average,  a  payor 
will  have  six  exchange  agreements  or 
sales  contracts  which  enable  the  Indian 
oil  royalty  payor  to  either  sell  or  refine 
the  oil  production  from  the  Indian 
leaae(s)  for  which  they  are  making 
royalty  payment*.  We  aatimate  that  a 


payor  will  fill  out  Form  MMS-4416  in 
about  one-half  hour;  we  estimate  the 
payor  would  have  to  submit  the  form 
twice  a  year  because  of  contract  changes 
in  addition  to  the  required  annual  fil^ 
discussed  below  (750  agreements/ 
contracts  x  Vt  hour  x  23750  burden 
hours). 

In  addition,  MMS  estimates  that  half 
of  the  exchange  agreements  or  sale^ 
contracts  would  also  be  reported  by 
non-payor  purchasers  of  crude  oil  from 
Indian  leases  as  required  by  30  CFR 
206.55(d)(5).  Again,  we  estimate  that  the 
filins  of  Form  MMS-4416  could  take 
one-half  hour  per  report  to  extract  the 
data  from  individual  exchange 
agreements  and  sales  contracts;  we  also 
estimate  that  a  non-payor  purchaser 
would  file  a  report  twice  a  year  for  each 
agreement/contract  (375  agreements/ 
contracts  x  V^  hour  x  2=375  burden 
hours). 

To  assure  Indian  lessors,  tribes  and 
allottees  that  all  payors  and  non-payor 
purchasers  are  complying  with  these 
proposed  Indian  valuation  regulations, 
we  will  require  that  Form  MMS-4416  be 
submitted  annually  for  all  agreements/ 
contracts  to  which  payors  and  non- 
payor  purchasers  are  parties,  regardless 
of  whether  the  agreements/contracts 
change  or  not.  We  estimate  that  this 
would  require  10  minutes  per  report  to 
indicate  a  no-change  situation 
(750+375)  agreements/contracts  x  Vb 
hoiu-  =  187.5  burden  hours).  Only  a 
minimal  recordkeeping  burden  would 
be  imposed  by  this  collection  of 
information.  Based  on  $35  per  hour  cost 
estimate,  the  annual  indus^  cost  is 
estimated  to  be  $45,955  1(750+375+188) 
total  burden  hours  x  $35=$45,955].  . 

In  compliance  with  the  Paperwork^ 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information,  and  are 
inviting  your  comments.  For  instance 
your  comments  may  address  the 
following  areas.  Is  this  information 
collection  necessary  for  us  to  properly 
do  our  job?  Have  we  accurately 
estimated  the  industry  burden  for 
responding  to  this  collection?  Can  we 
enhance  the  quality,  utility,  and  clarity 
of  the  information  we  collect?  Can  we 
lessen  the  burden  of  this  information 
collection  on  the  respondents  by  xising 
automated  collection  techniques  or 
other  fbnns  of  information  techndogy?' 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
informadon  unless  it  displays  a 
currently  valid  OMB  amtrol  niunber. 
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National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Fedmal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment,  and  a  detailed 
statemmt  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subjects  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indians- 
lands,  Mineral  royalties,  Natiuvl  gas. 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requinments. 

Dated:  November  26, 1997. 
BobAmatreog, 

Assistant  Secretary.  Land  and  Minerals 
Management 

For  the  reasons  set  out  in  the 
preamble,  MMS  proposes  to  amend  30 
CFR  part  206  as  follows:. 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq.,  96a  et  seq.;  2101  et  seq.;  30  U.S.C. 
181  et  seq.;  351  et  seq;,  1001  et  seq;,  1701  et 
seq.;  31  U.S.C  9701.;  43  U.S.C  1301  etseq., 
1331  et  seq.,  and  1801  et  seq. 

SutjfMrt  B— Indian  Oil 

2.  Section  206.53  is  redesignated  as 
§  206.57,  §  206.54  is  redesignated  as 

§  206.60,  and  §  206.55  is  redesignated  as 
§206.61. 

3.  Sections  206.50  through  206.52  are 
revised  and  new  §§  206.53  through 
206.56  are  added  to  read  as  follows: 

1206.50    Wliatlattiepurpoaeofttila 
auliparr? 

(a)  This  subpart  applies  to  all  oil 
produced  from  Indian  (tribal  and 
allotted)  oil  and  gas  leases  (except  leases 
on  the  Osage  Indi^  Reservation,  Osage 
Coimty.  Oklahoma).  It  explains  how 
lessees  (a  defined  term)  must  calculate 
the  value  of  production  for  royalty 

Eurposes  consistent  with  applicable 
iws  and  lease  terms. 

(b)  A  provision  in  this  subpart  does 
not  apply  if  it  is  inconsistent  with: 

(1)  A  Federal  statute; 

(2)  A  treaty; 

(3)  A  setUement  agreement  resulting 
from  administrative  or  judicial 
litigation:  or 

(4)  An  express  provision  of  an  oil  and 
gas  lease  subject  to  this  subpart. 

(c)  MMS  or  Indian  tribes  may  audit 
and  adjust  all  royalty  payments. 

(d)  Inis  subpart  is  intended  to  ensure 
that  the  United  States  discharges  its 


trust  responsibilities  for  administering 
Indian  oil  and  gas  leases  under  the 
governing  mineral  leasing  laws,  treaties, 
and  lease  terms. 

1206^1    DellnMens. 

The  following  definitions  apply  to 
this  subpart: 

Area  means  a  geographic  region  at 
least  as  large  as  the  limits  of  an  oil  and/ 
or  gas  field  in  which  oil  and/or  gas  lease 
products  have  similar  quality, 
economic,  and  legal  characteristics. 

Arm's-length  contract  means  a 
contract  or  agreement  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Two  persons  are  affiliateid 
if  one  person  controls,  is  controlled  by, 
or  is  under  common  control  with 
another  person.  Based  on  the 
instruments  of  ownership  of  the  voting 
securities  of  an  entity,  or  based  on  other 
forms  of  ownership:  ownership  over  50 
percent  constitutes  control;  ownership 
of  10  through  50  percent  creates  a 
presumption  of  control;  and  ownership 
of  less  than  10  percent  creates  a 
presumption  of  noncontrol.  MMS  may 
rebut  this  presumption  if  it 
demonstrates  actxial  or  legal  control,  as 
through  interlocking  directorates.  MMS 
may  require  the  lessee  to  certify  the 
percentage  of  ownership  or  control. 
Aside  from  the  percentage  ownership 
criteria,  contracts  between  relatives, 
either  by  blood  or  by  marriage,  are  not 
arm's-length  contracts.  To  be  considered 
arm's-length  for  any  production  month, 
a  contract  must  satisfy  this  definition  for 
that  month,  as  well  as  when  the  contract 
was  executed. 

Audit  means  a  review,  conducted 
under  generally  accepted  accounting 
and  auditing  standards,  of  royalty 
payment  compliance  activities  of  lessees 
who  pay  royalties,  rents,  or  bonuses  on 
Indian  leases. 

BIA  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

BLM  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  processing.  Condensate 
is  the  mixture  of  liquid  hydrocarbons 
resulting  from  condensation  of 
petroleum  hydrocarbons  existing 
initially  in  a  gaseous  phase  in  an 
underground  reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions,  between  two  or  more  persons, 
that  is  enforceable  by  law  and  that  with 
due  consideration  creates  an  obligation. 

Designated  area  means  an  area 
specified  by  MMS  for  valuation  and 


transportation  allowance/differential 
purposes,  usually  corresponding  to  an 
Indian  reservation. 

Exchange  agreement  means  an 
agreement  where  one  p>erson  agrees  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for  oil 
delivraies  at  another  location.  Exchange 
agreements  may  or  may  not  specify 
prices  for  the  oil  involved.  They 
&«quentiy  specify  dollar  amounts 
reflecting  location,  quality,  or  other 
differentials.  Exchange  agreements 
include  "buy/sell"  agreements,  which 
specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  tiie  same 
agreement.  Exchange  agreements  do  not 
include  "transportation"  agreements, 
whose  principal  purpose  is 
transportation. 

Field  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reservoirs  and  encompassing  at 
least  the  outermost  boundaries  of  all  oil 
and  gas  accumulations  known  within 
those  reservoirs,  vertically  projected  to 
the  land  surface.  State  oil  and  gas 
regulatory  agencies  usxially  name 
onshore  fields  and  designate  their 
official  boundaries. 

Gathering  means  the  movement  of 
lease  production  to  a  central 
accumulation  or  treatment  point  on  the 
lease,  unit,  or  communitized  area,  or  to 
a  central  accumulation  or  treatment 
point  off  the  lease,  unit,  or 
communitized  area  that  BLM  approves 
for  onshore  leases. 

Gross  proceeds  means  the  total 
monies  and  other  consideration 
accruing  to  the  lessee  for  the  disposition 
of  oil  produced.  Gross  proceeds 
includes,  but  is  not  limited  to,  the 
examples  discussed  in  this  definition. 
Gross  proceeds  includes  payments  for 
services  such  as  dehydration, 
measurement,  and/or  gathering  which 
the  lessee  must  perform  at  no  cost  to  the 
Indian  lessor.  It  also  includes  the  value 
of  services,  such  as  salt  water  disposal, 
that  the  lessee  normally  performs  but 
that  the  buyer  performs  on  the  lessee's 
behalf.  Gross  proceeds  also  includes 
reimbursements  for  terminaling  fees. 
Tax  reimbursements  are  ptart  of  the  gross 
proceeds  even  though  the  Indian  royalty 
interest  may  be  exempt  from  taxation. 
Monies  and  all  other  consideration  a 
seller  is  contractually  or  legally  entitled 
to,  but  does  not  seek  to  collect  through 
reasonable  efforts,  are  also  part  of  gross 
proceeds. 

Indian  allottee  means  any  Indian  for 
whom  the  United  States  holds  land  or 
a  land  interest  in  trust  or  who  holds  tiUe 
subject  to  Federal  restriction  against 
alienation. 
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Indian  tribe  means  any  Indian  Tribe, 
bcuid.  nation,  pueblo,  community, 
rancheria,  colony,  or  other  Indian  group 
for  which  the  United  States  holds  any 
land  or  land  interest  in  trust  or  which 
is  subject  to  Federal  restriction  against 
alienation. 

Index  pricing  means  using  NYMEX 
futures  prices  for  royalty  valuation. 

Index  pricing  point  means  the 
physical  location  where  an  index  price 
is  established  in  an  MMS-approved 
publication. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  applicable  to  Indian  lands  that 
authorizes  exploration  for,  development 
or  extraction  of,  or  removal  of  oil  or  gas 
products — or  the  land  area  covered  by 
that  authorization,  whichever  the 
context  requires. 

Lessee  means  any  person  to  whom  an 
Indian  Tribe  or  allottee  issues  a  lease, 
and  any  person  assigned  an  obligation 
to  make  royalty  or  other  payments 
required  by  the  lease.  This  includes  any 
person  holding  a  lease  interest 
(including  operating  rights  owners)  as 
well  as  an  operator,  purchaser,  or  other 
person  with  no  lease  interest  but  who 
makes  royalty  payments  to  MMS  or  the 
lessor  on  the  lessee's  behalf.  Lessee 
includes  all  affiliates,  including  but  not 
limited  to  a  company's  production. 
marketing,  and  refming  arms. 

Like-quality  oil  means  oil  with  similar 
chemical,  physical,  and  legal 
characteristics. 

Load  oil  means  any  oil  used  in  the 
operation  of  oil  or  gas  wolls  for  wellbore 
stimulation,  workover,  chemical 
treatment,  or  production  purposes.  It 
does  not  include  oil  used  at  the  surface 
to  place  lease  production  in  marketable 
condition. 

Location  differential  means  the  value 
difference  for  oil  at  two  different  points. 

Major  portion  means  the  highest  price 
paid  or  offered  at  the  time  of  production 
for  the  major  portion  of  oil  production 
from  the  same  designated  area.  It  is 
calculated  monthly  using  like-quality 
oil  from  the  same  designated  area  (or,  if 
the  corresponding  field  or  area  is  larger 
than  the  designated  area  and  if 


necessary  to  obtain  a  reasonable  sample, 
from  the  same  field  or  area). 

Market  center  means  a  location  MMS 
recognizes  for  oil  sales,  refining,  or 
transshipment.  Market  centers  generally 
are  locations  where  MMS-approved 
publications  publish  oil  spot  prices. 

Marketable  condition  means  oil 
sufficiently  free  from  impurities  and 
otherwise  in  a  condition  a  purchaser 
will  accept  under  a  sales  contract 
typical  for  the  field  or  area. 

MMS  means  the  Minerals 
Management  Service  of  the  Department 
of  the  Interior. 

MMS-approved  publication  means  a 
publication  MMS  approves  for 
determining  NYMEX  prices  or  location 
differentials. 

Net  profit  share  (for  applicable  Indian 
leases)  means  the  specified  share  of  the 
net  profit  bom  production  of  oil  and  gas 
as  provided  in  the  agreement. 

Netting  means  reducing  the  reported 
sales  value  to  account  for  transportation 
instead  of  reporting  a  transportation 
allowance  as  a  separate  line  on  Form 
MMS-2014. 

NYMEX  means  the  New  York 
Mercantile  Exchange. 

Oil  means  a  mixture  of  hydrocarbons 
that  existed  in  the  liquid  phase  in 
natural  underground  reservoirs,  remains 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
facilities,  and  is  marketed  or  used  as  a 
liquid.  Condensate  recovered  in  lease 
separators  or  field  facilities  is 
considered  oil. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Quality  differential  means  the  value 
difference  between  two  oils  due  to 
differences  in  their  API  gravity,  sulfur 
content,  viscosity,  metals  content,  and 
other  quality  factors. 

Sale  means  a  contract  where: 

(1)  The  seller  unconditionally 
transfers  title  to  the  oil  to  the  buyer.  The 
seller  may  not  retain  any  related  rights 
such  as  the  right  to  buy  back  similar 
quantities  of  oil  from  the  buyer 
elsewhere; 

(2)  The  buyer  pays  money  or  other 
consideration  for  the  oil;  and 


(3)  The  parties'  intent  is  for  a  sale  of 
the  oil  to  occur. 

Settle  price  means  the  price 
established  by  NYMEX's  Exchange 
Settlement  Committee  at  the  close  of 
each  trading  session  as  the  official  price 
to  be  used  in  determining  net  gains  or 
losses,  margin  requirements,  and  the 
next  diay's  price  limits. 

Spot  price  means  the  price  under  a 
spot  sales  contract  where: 

(1)  A  seller  agrees  to  sell  to  a  buyer 
a  specified  amount  of  oil  at  a  specified 
price  over  a  specified  period  of  short 
durafion; 

(2)  No  cancellation  notice  is  required 
to  terminate  the  sales  agreement;  and 

(3)  There  is  no  obligation  or  implied 
intent  to  continue  to  sell  in  subsequent 
periods. 

Transportation  allowance  means  a 
deduction  in  determining  royalty  value 
for  the  reasonable,  actual  costs  of 
moving  oil  from  the  designated  area 
boimdary  to  a  point  of  sale  or  delivery 
off  the  designated  area.  The 
transportation  allowance  does  not 
include  gathering  costs  or  costs  of 
n)oving  production  from  the  lease  to  the 
designated  area  boimdary. 


f206w52   HowdoMalMaMdetanninethe 
royalty  vatua  of  the  oir? 

This  section  explains  how  you  must 
determine  the  value  of  oil  produced 
from  Indian  leases.  For  royalty 
purposes,  the  value  of  oil  produced 
from  leases  subject  to  this  subpart  is  the 
value  calculated  under  this  section  with 
applicable  adjustments  determined 
under  this  subpart.  The  following  table 
lists  three  oil  valuation  methods.  You 
must  determine  the  value  of  oil  using 
the  method  that  yields  the  highest 
value.  As  explained  imder  paragraph  (d) 
of  this  section,  you  must  select  from  the 
first  two  methods  and  make  an  initial 
value  calculation  and  payment  based  on 
the  method  that  yields  the  highest 
value.  MMS  will  calculate  and  publish 
the  value  under  the  third  method.  If  the 
third  method  yields  a  higher  value  than 
the  first  two  methods,  you  must  adjust 
the  value  from  your  initial  calculation 
as  explained  under  paragraph  (d)  of  this 
section. 


Valuation  method 


The  avarage  d  tt>e  five  highest  daily  NYMEX  futures  settle  prices  (CuslMig.  Oldahoma)  for  the 

Domestic  Swwet  crude  o«l  contract  tor  tt)e  prornpt  month. 

The  gross  proceeds  from  the  sale  ol  your  oM  under  an  arm's-ler>gth  contract 

A  maiof  portion  value  that  MMS  calculates  lor  each  designated  area  within  120  days  of  the  and  of 

each  production  month. 


Subject  to 


Paragraphs  (a)  (l)-<5)  of  this  section. 

Paragraphs  (b)  (1)-<4)  of  this  section. 
Paragr^)hs  (c)  (1)-<4)  of  this  section. 


(a)  You  may  calculate  value  using  the 
average  of  the  five  highest  daily  NYMEX 


futures  settle  prices  (Gushing, 
Oklahoma)  for  the  Domestic  Sweet 


crude  oil  contract  for  the  prompt  month. 
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If  you  use  this  method,  the  provisions 
of  this  paragraph  (a)  apply. 

(1)  The  prompt  month  is  the  earliest 
month  for  which  futures  are  traded  on 
the  first  day  of  the  month  of  production. 
For  example,  if  the  production  month  is 
April  1997,  the  prompt  month  would  be 
May  1997.  since  that  is  the  earliest 
month  for  which  futures  are  traded  on 
April  1. 

(2)  You  must  adjust  the  index  price 
for  applicable  location  and  quality 
difflBrantials  under  §  206.61(c)  of  this 
subpart. 

(3)  If  applicable,  you  may  adjust  the 
index  price  for  transportation  costs 
under  §  206.61(c)  of  this  subpart. 

(4)  If  you  dispose  of  oil  under  an 
exchange  agreement  and  you  refine 
rather  than  sell  the  oil  that  you  receive 
in  return,  you  must  use  this  paragraph 
(a)  to  determine  initial  value. 

(5)  MMS  will  monitor  the  NYMEX 
prices.  If  MMS  determines  that  NYMEX 
prices  are  unavailable  or  no  longer 
represent  reasonable  royalty  value, 
^^S  will  amend  this  section  to 
establish  a  substitute  valuation  method. 

(b)  You  may  calculate  value  using  the 
gross  proceeds  from  the  sale  of  your  oil 
under  an  arm's-length  contract.  If  you 
use  this  method,  the  provisions  of  this 
paragraph  (b)  apply. 

(1)  You  may  adjust  the  gross 
proceeds-based  value  calculated  under 
this  section  for  appropriate 
transportation  costs  under  §  206.61(c)  of 
this  subpart. 

(2)  If  you  dispose  of  your  oil  under  an 
exchange  agreement  and  then  sell  the 
oil  that  you  receive  in  return  under  an 
arm's-length  contract,  value  is  the  sales 
price  adjusted  for  appropriate  quality 
differentials  and  transportation  costs. 

(3)  MMS  may  monitor,  review,  or 
audit  the  royalty  value  that  you  report 
under  this  paragraph  (b). 

(i)  MMS  may  examine  whether  your 
oil  sales  contract  reflects  the  total 
consideration  actually  transferred  either 
directly  or  indirectly  from  the  buyer  to 
you.  If  it  does  not,  then  MMS  may 
require  you  to  value  the  oil  sold  under 
that  contract  at  the  total  consideration 
you  received. 

(ii)  MMS  may  require  you  to  certify 
that  the  arm's-length  contract  provisions 
include  all  of  the  consideration  the 
buyer  must  pay,  either  directly  or 
indirectly,  for  the  oil. 

(4)  You  must  base  value  on  the 
highest  price  that  you  can  receive 
through  legally  enforceable  claims 
under  your  oil  sales  contract.  If  you  fail 
to  take  proper  or  timely  action  to  receive 
prices  or  benefits  you  are  entitled  to, 
you  must  base  value  on  that  obtainable 
price  or  benefit. 


(i)  In  some  cases  you  may  apply 
timely  for  a  jprice  increase  or  benefit 
allowed  under  youjr  oil  sales  contract, 
but  the  purchaser  refuses  your  request. 
If  this  occura,  and  you  take  reasonable 
documented  measures  to  force 
purchaser  compliance,  you  will  owe  no 
additional  royalties  unless  or  until  you 
receive  monies  or  consideration 
resulting  from  the  price  increase  or 
additional  benefits.  This  paragraph 
(b)(4)  does  not  permit  you  to  avoid  your 
royalty  paymeht  obligation  if  a 
purchaser  fails  to  pay,  pays  only  in  part, 
or  pays  late. 

(ii)  Any  contract  revisions  or 
amendments  that  reduce  prices  or 
benefits  to  which  you  are  entitled  must 
be  in  writing  and  signed  by  all  parties 
to  your  arm's-length  contract. 

(c)  You  may  use  a  major  portion  value 
that  MMS  will  calculate.  If  you  use  this 
method,  the  provisions  of  this  paragraph 
apply. 

(1)  MMS  will  calculate  and  publish 
the  major  portion  value  for  each 
designated  area  within  120  days  of  the 
end  of  each  production  month. 

(2)  Each  designated  area  includes  all 
Indian  leases  in  that  area.  MMS  will 
publish  in  the  Federal  Register  a  list  of 
the  leases  in  each  designated  area.  The 
designated  areas  are: 

(i)  Alabama-Coushatta; 

(ii)  Blackfeet  Reservation; 

(iii)  Crow  Reservation; 

(iv)  Fort  Belknap  Reservation; 

(v)  Fort  Peck  Reservation: 

(vi)  Jicarilla  Apache  Reservation; 

(vii)  MMS-designated  groups  of  coimties 

in  the  State  of  Oklahoma; 
(viii)  Michigan  Agency; 
(ix)  Navajo  Reservation; 
(x)  Northern  Cheyenne  Reservation; 
(xi)  Southern  Ute  Reservation; 
(xii)  Turtle  Mountain  Reservation;  (xiii) 

Ute  Mountain  Ute  Reservation; 
(xiv)  Uintah  and  Ouray  Reservation; 
(xv)  Wind  River  Reservation;  and 
(xvi)  Any  other  area  that  MMS 

designates.  MMS  will  publish  any 

new  area  designations  in  the  Federal 

Register. 

(3)  MMS  will  calculate  the  major 
portion  value  from  information 
submitted  for  production  from  leases  in 
the  designated  area  on  Form  MMS- 
2014,  Report  of  Sales  and  Royalty 
Remittance. 

(i)  MMS  will  use  information  from 
Form  MMS-4416,  Indian  Crude  Oil 
Valuation  Report,  to  verify  values 
reported  on  Form  MMS-2014.  See 
§  206.61(d)(5)  of  this  subpart  for  further 
requirements  related  to  Form  MMS- 
4416. 

(ii)  MMS  will  arrange  the  reported 
values  (adjusted  for  location  and 


quality)  bom  hi^st  to  lowest.  The 
major  portion  vsJue  is  the  value  of  the 
75th  (wrcentile  (by  volume,  including 
volumes  taken  in  kind)  starting  from  the 
lowest  value. 

(4)  MMS  will  not  change  the  major 
portion  value  after  it  notifies  you  of  that 
value  for  your  leases,  unless  an 
administrative  or  judicial  decision 
requires  MMS  to  make  a  change. 

id)  On  Form  MMS-2014,  you  must 
initially  report  and  pay  the  value  of 
production  at  the  higher  of  the  index- 
based  or  gross  proceieds-based  values 
determined  under  paragraphs  (a)  or  (b) 
of  this  section,  respectively.  You  must 
file  this  report  and  pay  MMS  by  the  date 
royalty  payments  are  due  for  the  lease. 
MMS  will  inform  you  of  its  calculated 
major  portion  value  for  the  designated 
area.  If  this  value  exceeds  the  value  you 
initially  reported  for  the  production 
month,  you  must  submit  an  amended 
Form  MMS-2014  with  the  higher  value 
within  30  days  after  you  receive  notice 
from  MMS  of  the  major  portion  value. 
MMS  will  specify,  in  the  MMS  Oil  and 
Gas  Payor  Handbook,  additional 
requirements  for  reporting  under 
paragraphs  (a),  (b),  or  (c)  of  this  section. 
You  will  not  begin  to  accrue  late- 
payment  interest  under  30  CFR  218.54 
on  any  underpayment  until  the  due  date 
of  your  amended  Form  MMS-2014. 

S206.53    What  other  general 
raapofwiblllties  do  I  have  for  valuing  oil? 

(a)  On  request,  you  must  make 
available  sales  and  volume  data  for 
production  you  sold,  purchased,  or 
obtained  from  the  designated  area  or 
from  nearby  fields  or  areas.  This 
includes  sales  and  volume  data  from  fee 
and  State  leases  within  the  designated 
area  or  from  nearby  fields  or  areas.  You 
must  make  this  data  available  to  the 
authorized  MMS  or  Indian 
representatives,  the  Office  of  the 
Inspector  General  of  the  Department  of 
the  Interior,  or  other  persons  authorized 
to  receive  such  information. 

(b)  You  must  retain  all  data  relevant 
to  the  determination  of  royalty  value. 
Recordkeeping  requirements  are  found 
at  30  CFR  207.5.  MMS  or  the  lessor  may 
review  and  audit  such  data  you  possess, 
and  MMS  will  direct  you  to  use  a 
different  value  if  it  determines  that  the 
reported  value  is  inconsistent  with  the 
requirements  of  this  section. 

(c)  If  MMS  determines  that  you  have 
not  properly  determined  value,  you 
must: 

(1)  Pay  the  difference,  if  any,  between 
the  royalty  pa)rments  you  made  and 
those  that  are  due  based  upon  the  value 
MMS  establishes; 

(2)  Pay  interest  on  the  difference 
computed  imder  30  CFR  218.54;  and 
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(3)  If  you  are  entitled  to  a  credit.  MMS 
will  tell  you  how  to  take  that  credit. 

(d)  You  must  place  oil  in  marketable 
condition  and  market  the  oil  for  the 
mutual  benefit  of  yourself  and  the  lessor 
at  no  cost  tQ  the  Indian  lessor,  unless 
the  lease  agreement  or  this  part  provides 
otherwise.  In  the  process  of  marketing 
the  oil  or  placing  it  in  marketable 
condition,  your  gross  proceeds  may  be 
reduced  because  services  are  performed 
on  your  behalf  that  normally  would  be 
your  responsibility.  If  this  happens,  and 
if  you  valued  the  oil  using  gross 
proceeds  under  8  206.52(b).  you  must 
increase  value  to  the  extent  that  your 
gross  proceeds  are  reduced. 

1208.54    MaylaakMMSforvaluaAlon 
guManoe? 

You  may  ask  MMS  for  guidance  in 
determining  value.  You  may  propose  a 


Nyou  value  oU 


Baaad      on      index      pricing      under 

§206.52(8). 
Based     on     gross     proceeds     under 

§206.S2(b). 


value  method  to  MMS.  Submit  all 
available  data  related  to  your  proposal 
and  any  additional  information  MMS 
deems  necessary.  MMS  will  promptly 
review  your  proposal  and  provide  you 
with  the  guidance  you  request. 

f20e.S6    Doaa  MMS  prolact  Information  I 


MMS  will  keep  confidential,  to  the 
extent  allowed  under  applicable  laws 
and  regulations,  any  data  you  submit 
that  is  privileged,  confidential,  or 
otherwise  exempt. 

(a)  Certain  information  you  submit  to 
MMS  to  support  valuation  proposals, 
including  transportation  allowances,  is 
exempt  from  disclosure  under  Federal 
law. 

(b)  All  requests  for  information  about 
determinations  made  under  this  part 
must  be  submitted  under  the  Freedom 


And 


Ttw  movement  of 
the  od  is  not 
gatttering. 


of  Information  Act  regulation  of  the 
Department  of  the  Interior.  43  CFR  part 
2. 

(c)  The  Indian  lessor  has  the  right  to 
obtain  directly  from  you  or  MMS  any 
information  to  which  it  may  be  lawhiUy 
entitled  under  the  terms  of  the  lease,  30 
U.S.C,  1733.  or  other  applicable  law. 

4.  Newly  redesignated  section  206.60 
is  revised  to  read  as  follows: 

§206.eo    What tranaportatkNi ailowancaa 
and  other  ad)ualmanta  apply  to  the  value  of 
OH? 

(a)  Transportation  allowances.  (1) 
You  may  deduct  a  transportation 
allowance  from  the  value  of  oil 
determined  under  §  206.52  of  this  part 
as  explained  in  the  following  table. 


Then 


You  may  ciaim  a  transportation  allowance  only  urxJer  the  Mmiled  circumstances 

listed  at  §206.61(0(2). 
MMS  wtll  aHow  a  deduction  for  the  reasonable,  actual  costs  to  transport  oil  from 

the  designated  area  txxjndary  to  the  sales  point. 


(i)  See  §  206.61(a)  and  (b)  for 
information  on  how  to  determine  the 
transportation  allowance. 

(ii)  (Reserved! 

(2)  You  may  not  deduct  a 
transportation  allowance  for 
transporting  oil: 


(i)  Taken  as  Royalty-In-Kind  and 
delivered  to  the  lessor  in  the  designated 

area; 

(ii)  When  the  sale  or  transfer  point 
occurs  within  the  designated  area;  or 

(iii)  When  you  value  oil  based  on  a 
major  portion  value  under  §  206.52(c). 


It  you  dalennine  the  value  of  the  oil  t>as«d  on 


(b)  Are  there  limits  on  my 
transportation  allowance?  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section: 


Index  pricing  under  §  206.52(a)  

Gross  proceeds  under  §  206.52(b) 


Then  your  transportation  allowance  deduction  may  not  exceed 


50  percent  of  the  average  of  the  five  highest  daily  NYMEX  futures  settle  prices  (Gushing, 

Oklahoma)  for  the  Domestic  Sweet  crude  oil  contract  for  the  prompt  month. 
50  percent  of  the  value  of  the  oil  at  the  pont  of  sale.  


(2)  If  you  ask.  MMS  may  approve  a 
transportation  allowance  deduction  in 
excess  of  the  limitation  in  paragraph 
(b)(1)  of  this  section.  You  must 
demonstrate  that  the  transportation 
costs  incurred  were  reasonable,  actual, 
and  necessary.  Your  application  for 
exception  (using  Form  MMS-4393, 
Request  to  Exceed  Regulatory 
Allowance  Limitation)  must  contain  all 
relevant  and  supporting  documentation 
necessary  for  MMS  to  make  a 
determination.  You  may  never  reduce 
the  royalty  value  of  any  production  to 
zero. 

(c)  Must  I  allocate  transportation 
costs?  You  must  allocate  transportation 
costs  among  all  products  produced  and 
transported  as  provided  in  §  206.61  of 
this  subpart.  You  may  not  allocate 
transportation  costs  from  production  for 
which  those  costs  were  incurred  to 


production  for  which  those  costs  were 
not  incurred.  You  must  express 
transportation  allowances  for  oil  as 
dollars  per  barrel. 

(d)  W/iat  other  adjustments  apply 
when  I  value  production  based  on  index 
pricing?  If  you  value  oil  based  on  index 
pricing  under  §  206.52(a)  of  this  subpart, 
you  must  adjust  the  value  for  the 
differences  in  location  and  quality 
between  oil  at  the  designated  area 
boundary  ind  the  index  pricing  point 
outside  the  designated  area  as  specified 
under  §  206.61(c).  If  the  oil  is  produced 
in  the  designated  area  that  includes 
Gushing,  Oklahoma,  you  are  only 
entitled  to  a  quality  adjustment.  See 

§  206.61  for  more  information  on 
adjusting  for  location  and  quality 
differences. 

(e)  What  additional  payments  may  I 
be  liable  for?  If  MMS  determines  that 
you  underpaid  royalties  because  an 


excessive  transportation  allowance  or 
other  adjustment  was  claimed,  then  you 
must  pay  any  additional  royalties,  plus 
interest  under  30  CFR  218.54.  You  also 
could  be  entitled  to  a  credit  with 
interest  if  you  understated  the 
transportation  allowance  or  other 
adjustment.  If  you  take  a  deduction  for 
transportation  on  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  sales  value  of  the  oil  instead 
of  reporting  the  allowance  as  a  separate 
line  item,  MMS  may  assess  you  an 
amount  under  §  206.61(e)  of  this 
subpart. 

5.  Newly  redesignated  $  206.61  is 
amended  by  revising  the  section 
heading;  removing  paragraphs  (b)(5)  and 
(c)(2)(viii);  redesignating  paragraphs  (c) 
through  (g)  as  paragraphs  (d)  through 
(h);  adding  new  paragraphs  (c)  and 
(d)(5);  and  revising  newly  redesignated 
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paragraphs  (d)(lHi).  (d)(2)(i),  (d)(4)  and 
(g)  to  read  as  follows: 

1206.61    How  do 


adjualiiiantaT 

•       •       •       •       • 

(c)  What  adjustments  apply  when 
lessees  use  index  pricing?  (1)  When  you 
use  index  pricing  to  calculate  the  value 
of  production  under  §  206.52(a),  you 
must  adjust  the  index  price  for  location/ 
quality  differentials.  Yoiu*  adjustments 
must  reflect  the  reasonable  oil  value 
differences  in  location  and  quahty 
between  the  designated  area  boundary 
and  the  market  center  and  between  the 
market  center  and  the  index  pricing 
point  outside  the  designated  area.  The 
adjustments  that  might  apply  to  your 
production  are  listed  in  paragraphs 
(c)(l)(i)  through  (iv)  of  this  section.  See 
paragraphs  (c)(2)  and(c)(3)  of  this 
section  to  determine  which  adjustments 
you  must  use  based  on  how  you  dispose 
of  yoiu'  production.  These  adjustments 
are: 


(i)  A  location  di£ferential  to  reflect  the 
difference  in  value  of  crude  oils  at  the 
index  pricing  point  and  the  appropriate 
market  center.  For  any  production' 
month,  the  location  mfferential  is  the 
difference  between  the  average  spot 
prices  for  that  month  for  the  respective 
crude  oils  at  the  index  pricing  point  and 
at  the  mari^et  center.  Use  MMS- 
approved  publications  to  determine 
average  spot  prices  and  calculate  the 
location  differential: 

(ii)  An  express  location/quality 
differential  under  your  arm's-length 
exchange  agreement  that  reflects  the 
difference  in  value  of  crude  oil  at  the 
designated  area  boundary  and  the 
market  center; 

(iii)  A  location/quality  differential 
reflecting  the  crude  oil  value  difference 
between  the  designated  area  boundary 
and  the  market  center  that  MMS  will 
publish  annually  based  on  data  it 
collects  on  Form  MMS-4416.  MMS  will 
calculate  that  differential  using  a 
volume- weighted  average  of  the 
differentials  reported  on  Form  MMS- 


4416  for  the  previous  reporting  year. 
MMS  may  publish  separate  rates  for 
various  crude  oil  qualities  that  are 
identified  separately  on  Form  MMS- 
4416  (for  example,  sweet  vs.  sour  oil,  or 
oil  in  different  gravity  ranges).  MMS 
will  publish  differentials  that  reflect 
both  a  location  differential  based  on  the 
market  center/designated  area  pairs  and 
a  quality  differential  based  on  the  type 
of  crude  oil.  MMS  will  publish  these 
differentials  in  the  Federal  Register  by 
the  effective  date  of  the  final  regulation 
and  by  January  31  of  all  subsequent 
years.  You  must  use  MMS-published 
rates  on  a  calendar  year  basis — apply    ^ 
them  to  January  through  December       ^ 
production  reported  February  through 
the  following  January;  and 

(iv)  Actual  transportation  costs  from 
the  designated  area  boimdary  to  the 
market  center  determined  under  this 
section. 

(2)  To  determine  which  adjustments 
and  transportation  allowances  apply  to 
your  production,  use  the  following 
table. 


If  you 


Oisposa  of  your  productidn  under 
an  arm's-length  exchange  agree- 
menL 


Move  your  production  from  a  des- 
ignated area  directly  to  an  MMS- 
identified  market  center. 

Do  not  move  your  production  from 
a  designated  area  to  an  MMS- 
identified  market  center. 

Transport  or  dispose  of  your  pro- 
duction under  any  other  arrange- 
ment. 


And 


That  exchange  agreement  has  an 
express  location  differential  to 
reflect  the  difference  in  value 
between  the  designated  area 
boundary  for  the  lease  arxj  ttte 
associated  market  center. 

The  market  center  is  also  the 
index  pricing  point 

You  instead  move  it  directly  to  an 
alternate  disposal  point  (for  ex- 
ample, your  own  refinery). 


Then 


Adjust  your  value  using  paragraphs  (c)(1)(i)  and  (ii)  of  this  sectmn. 


Use  paragraph  (c)(1)(iii)  to  determine  the  quality  differential  and  para- 
graph (c)(1)(iv)  to  deduct  the  actual  transportation  cx)sts  to  that 
market  center,  sut>|ec:t  to  this  paragraph  (c)(2)(i). 

Adjust  your  value  using  paragraphs  (c)(1}(i)  and  (iv)  of  this  sadnn. 
sut)iect  to  this  paragraph  (c)(2)(li). 

Adjust  your  value  using  paragraphs  (c)(1)(i)  and  (iii). 


(i)  If  you  move  your  production  from 
a  designated  area  directly  to  an  MMS- 
identified  market  center  that  is  also  the 
index  pricing  point,  use  the  separate 
MMS-published  quality  differential 
between  oil  similar  to  yours  and  the  oil 
used  for  index  pricing  for  purposes  of 
applying  paragraph  (c)(l)(iii).  For 
purposes  of  paragraph  (c)(l)(i)  of  this 
section,  the  market  center  is  the  MMS- 
identified  market  center  nearest  the 
lease  where  there  is  a  published  spot 
price  for  crude  oil  of  like  quality  to  the 
oil  being  valued.  The  spot  price  you  use 
must  be  for  like-quaUty  oil. 

(ii)  The  market  center  for  purposes  of 
paragraph  (c)(l)(iv)  of  this  section  is  the 
alternate  disposal  point. 

(3)  If  an  MMS-calculated  differential 
under  paragraph  (c)(l)(iii)  of  this  section 
does  not  apply  to  your  oil.  either  due  to 
location  or  quality  differences,  you  must 


request  MMS  to  calculate  a  differential 
for  you. 

(i)  After  MMS  publishes  its  annual 
listing  of  location/quality  differentials, 
you  must  file  your  request  in  writing 
with  MMS  for  an  MMS-calculated 
differential. 

(ii)  You  must  demonstrate  why  the 
published  differential  does  not 
ade<^uately  reflect  your  circujnstances. 

(iii)  MMS  will  calculate  such  a 
differential  when  it  receives  your 
request  or  when  it  discovers  that  the 
differential  published  imder  paragraph 
(c)(l)(iii)  of  this  section  does  not  apply 
to  your  oil.  MMS  will  bill  you  for  any 
additional  royalties  and  interest  due.  If 
you  file  a  request  for  an  MMS-calculated 
differential  within  30  days  after  MMS 
publishes  its  annual  listing  of  location/ 
quality  differentials,  the  calculated 
differential  will  apply  beginning  with 
the  effective  date  of  the  published 


differentials.  Otherwise,  the  MMS- 
calculated  differential  will  apply 
beginning  the  first  day  of  the  month 
following  the  date  of  your  application. 
In  this  case  the  published  differentials 
will  apply  in  the  interim  and  MMS  will 
not  refund  any  overpayments  you  made 
due  to  your  failure  to  timely  request 
MMS  to  calculate  a  differential  for  you. 

(iv)  Send  your  request  to:  Minerals 
Management  Service,  Royalty 
Management  Program  Royalty  Valuation 
Division  P.O.  Box  25165,  Mail  Stop 
3150  Denver,  CO.,  80225-0165. 

(4)  For  the  differentials  referenced  in 
paragraph  (c)(l)(i)  of  this  section, 
periodically  MMS  will  publish  in  the 
Federal  Roister  a  list  of  MMS- 
approved  publications.  MMS's  decision 
to  approve  a  publication  will  be  based 
on  criteria  which  include  but  are  not 
limited  to: 
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(i)  Publications  buyers  and  sellers 
frequently  use; 

(u)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(tii)  Publications  which  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  and 
sellers  of  crude  oil;  and 

(iv)  Publications  independent  from 
MMS.  other  lessors,  and  lessees. 

(5)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(6 J  MMS  will  specify  the  tables  you 
must  use  in  the  publications  to 
determine  the  associated  location 
differentials. 

(7)  Periodically,  MMS  will  publish  in 
the  Federal  Register  a  list  of  market 
centers.  MMS  will  monitor  market 
activity  and,  if  necessary,  modify  the  list 
of  market  centers  and  will  publish  such 
modifications  in  the  Federal  Register. 
MMS  will  consider  the  following  factors 
and  conditions  in  specifying  market 
centers: 

(i)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes; 

(ii)  Markets  served; 

(iii)  Pipeline  and  other  transportation 
linkage; 

(iv)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(v)  Simplification;  and 

(vi)  Other  relevant  matters. 

(d)  Reporting  requirements — (1) 
Arm's-length  contracts,  (i)  With  the 
exception  of  those  transportation 


allowances  specified  in  paragraphs 
(d)(l)(v)  and  (d)(l)(vi)  of  this  section, 
you  must  submit  page  one  of  the  initial 
Form  MMS-4110  (and  Schedule  1).  Oil 
Transportation  Allowance  Report, 
before,  or  at  the  same  time  as,  you  repivt 
the  transportation  allowance 
determinlBd  under  an  arm's-length 
contract  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance.  A  Form 
MMS-4110  received  by  the  end  of  the 
month  that  the  Form  MMS-2014  is  due 
is  considered  to  be  timely  received. 

(2)  Non-arm 's-len^  or  no  contract. 
(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (d)  (2)  (v)  and  (d)  (2)  (vii)  of 
this  section,  you  must  submit  an  initial 
Form  MMS-4110  before,  or  at  the  same 
time  as,  you  report  the  transportation 
allowance  determined  imder  a  non- 
arm 's-length  contract  or  noH:ontract 
situation  on  Form  MMS-2014.  A  Form 
MMS-4110  received  by  the  end  of  the 
month  that  the  Form  MMS-2014  is  due 
is  considered  to  be  timely  received.  The 
initial  report  may  be  based  upon 
estimated  costs. 


(4)  What  additional  requirements 
apply  to  Form  MMS-2014  reporting? 
You  must  report  transportation 
allowances,  location  differentials,  and 
quality  differentials  as  separate  lines  on 
Form  MMS-2014,  unless  MMS 
approves  a  different  reporting 
procedure.  MMS  will  provide  additional 
reporting  details  and  requirements  in 
the  MMS  Oil  and  Gas  Payor  Handbook. 


(5)  What  information  must  lessees 
provide  to  support  index  pricing 
adjustments,  and  how  is  it  used?  You 
must  submit  information  on  Form 
MMS-4416  related  to  all  of  your  crude 
oil  production  from  designated  areas. 
You  initially  must  submit  Form  MMS- 
4416  no  later  than  (insert  the  date  2 
months  after  the  efiiactive  date  of  this 
rule]  and  then  by  October  31  (insert  the 
year  this  regulation  takes  effect],  and  by 
October  31  of  each  succeeding  year.  In 
addition  to  the  annual  requirement  to 
file  this  form,  you  must  file  a  new  form 
each  time  you  execute  a  new  exchange 
or  sales  contract  involving  the 
production  of  oil  from  an  Indian  lease. 
However,  if  the  contract  merely  extends 
the  time  period  a  contract  is  in  effect 
without  changing  any  other  terms  of  the 
contract,  this  requirement  to  file  does 
not  apply.  All  other  purchasers  of  crude 
oil  from  designated  areas  are  likewise 
subfect  to  the  requirements  of  this 
paragraph  (d)(5). 

•  •  •  <k  • 

(g)  Actual  or  theoretical  losses. 
Notwithstanding  any  other  provision  of 
this  subpart,  for  other  than  arm's-length 
contracts,  no  cost  is  allowed  for  oil 
transportation  which  results  from 
payments  (either  volumetric  or  for 
value)  for  actual  or  theoretical  losses. 
•        •        •        •        • 

NotK  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 
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Indiaii  Crile  OO  VaJ—tiiwi  Raport 


1.  %tpoimHmtB:_ 
AddrMt: 
Cky.SMe 
RcpofftMg  Period  _ 


.Zip. 


(miAVmotkiaa) 
DenfMled  Ana 


19 


2.  CnrtraetiypeaidLD. 


19 MM5P»yoK:odeaMno 


□  OolriglMPwcbMe.  o  Bay/Sell,  o  Na»CMk  ExdMoge.  a  Sale  ntgect  lo  bafaacaw  o  Omrigkt  Sale 
CaatraetNiabar  Makinle  ply  of  liM|r    n 


3.  OSwrCcMfcact  Party  Name. 


4.   CouliaLlTcnn 

qNo  ckante  from  last  filing 


S.    TidcTraiKftr 


.  Other  CoBlractPwty' I  MMS  Payor  Code  (if  available) 


aSBBO. 


Effective  Dale: . 
Initial  Term: 


/ 


ExpiratioB  Dale: . 


_  (MM/DDrrV)  Tons:  a  mmA4a-maatk 
.(Months)  '  ofixed 

_(MM/DDrrn 


Oil  Ya«  Said  or  TnuHferrcd  ar  Bciincd 


o  MMS  Leaie  Number 

0000000004] 

O  LACT  meter  nmnber. 
o  Tank  baiteiy  number  . 

a  Market  Ccaier 

o  Refiaeo' Gale 

aodier 


Cost  of  Haespoitaig  to  title  ttanfer  poiat 

(tee  iaatroctiaas )  S/bbL  DeKribc  tenns 


6.VoluaM  Tcms 


7.    Pricing  Tenns 


I.    CredeOil 
Qoaiiiyand 


o  ABAvailable(_ 
o  Fixed  ( 


.EslB/D) 


.  Fined  Bfl)) 


Posting  Company  Name(t) 


Poaier-i  Cnide  Type/I>af  ignatioB 


Q 

Premium/Deduct  to  Posting: 

Index  Ebce:       Index  used 

S/BBL 

O 

Source 

Calculated  Price  (Deacribe) 

O 

o 

Emd  RiioB. 
Odicr  (Deacribe) 

_yBBL 

OS  Yoa  Rtttjrtd  ar  parebaaed 


OMMS 

aao-aoaaoo-a 
O  LACT  meter  number 
O  Taak  battery  number 

a  Market  Center 

DReSneiyGate 

OOiher 

Cost  of 


to  tide  transfer  point 
(see  insttuctioHi  ) . S/M.  Describe  terms 


O  AD  Available  (_ 
O  Fixed  ( 


.EstB/D) 


.  Fated  B/D) 


O      PoalBd  Price 

Posting  Company  Nane(s) 


Posier-s  Crude  1>pe/DesirMtian 


0 

Premium/Deduct  to  Posting: 

lodtx  Price:       Index  used 

SmBL 

o 

Source 

Cakulatod  Price  (Deacribe) 

a 
a 

Fixed  PiiDe: 
Odwr  (Describe) 

_VBBL 

APIGtaviv_. API  SuMtarCorteet  _._% 

Paraffin  CoMtut     .    % 

API  Gravity  A4iustmeals: 
0  NoOedadiaM 

o  Deemed.^ API. S/BBL 

o  ActMl API. S/BBL 

Odier  Quality  i 


o  More  tban  one    Dcjciiption:. 
(o  Deemed  or  OActaal) 


S/BBL 


API  Gravity:  _.; API  Sulfur  Content  _._% 

Paraffin  Coalem  _._% 

API  Gravity  Adiastaienis: 
□  NoDadncttoM 

D  Doemed API. S/BBL 

o  Actual API. S/BBL 

Odier  Quality  A4iu 

oMorethsBa 

(a  Deemed  or  o  Actual) 

._JUBBL 


,  fir  Ike  aak,  purebaac,  ar 


arttkciadcal, 


atlMa 


aratany 


it  (DY«a.ar  oNe)  irYa,CipWB: 
MMS441« 
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Step-by-Step  Initmetioiis  for  MMS  Form  4416 

This  fonn  is  designed  to  coUect  valuation  and  kxattion/quality  difRaentiai  ii^ 

Indian  leases  to  determine  its  market  value.  You  should  fill  out  this  fonn  if  you  produce,  sell,  purchase, 
exchange,  or  refine  oil  produced  fiom  Indian  lands.  A  separate  form  should  be  used  for  each  contract  If  a 
contract  refers  to  more  man  one  lease,  one  fonn  may  be  filled  out  provided  a  list  of  leases  it  covers  is  attached 
to  it 

1  Companv  Olcporterl  Information 

Fill  out  your  coouMny  name,  address,  and  zip  code,  bdicatewfaetfier  the  cooteact  you  are  reporting  <»qp;dies 
to  more  than  one  lease  by  placing  a  check  in  the  box  in  die  imper  right  corner  of  this  section.  If  more  ttian  one 
form  is  needed  to  provids  die  required  infixmation  (e.g.  multiple  potty  exchange  agreement)  the  address  may 
be  omitted  from  subsequent  fonns  provided  that  the  cover  form  cmitaining  address  is  attached. 

-Write  in  the  reporting  period  this  form  covers. 

-Write  in  the  name  of  the  Reservation(s)  where  die  oil  producticm  on  diis  fonn  applies, 


-Write  m  the  name  of  the  Reservation(s)  wnere  tne  ou  producticm  on  tms 

-Write  in  vour  five-disit  MMS  pi^or  code  on  each  fcmn  submitted  (if  your 
payor  code  MMS  wiUassign  one  to  you). 

Incl  TvDc:  Check  the  appropriate  box  (or  boxes  if  more  than  one  camlie 


company  does  not  have  a 


2.  Contract  Type:  Check  the  appropriate  box  (or  boxes  if  more  than  one  of^ies)  to  indicate  the  contract 
type.  [Ontright  Pnrchnacs  are  made  at  arm  's-length  and  no  additional  consideration  is  paid  (in  this 
transaction  or  in  any  other  transaction).  Boy/ScO  is  an  exchange  where  monetary  value  is  assigned  to  settle 
both  transactions  in  the  exchange.  Non-Caak  Exduwge  is  a  transaction  where  no  monetary  value  is 
assigned  to  either  transaction  in  the  exchange;  instead,  a  dollar  amount  is  usually  assigned  to  the  (tfference 
between  the  two  values.  Saks  Snbjcct  to  Bahwdig  are  transactions  tied  to  an  overall  exchange  agreement 
(either  ejqjressedor  impliet^  where  voltanes  purchased  and  sold  by  eachpaiy  are  in  balance.  Ontriglit  Saks 
are  made  at  arm 's  length  and  no  additional  consideration  is  received  (in  this  transaction  or  in  any  other 
transaction).  If  diis  oil  transaction  is  part  of  a  muItMe  paity  (three  or  more)  exchange  agreement,  check  the 
box  to  the  left  of  die  contract  number  titled  Multiple  party  exchange.  Also  fill  in  die  Contract  Number  ~ 
use  the  I.D.  that  would  allow  a  diird  party  to  clearly  identify  the  document 

3.  Othw  Confcrmet  Paity  Naaaet  Write  the  name  of  die  other  party  to  die  c(mtract  involving  die  Indian  oil. 
If  that  party  has  an  MMS  payor  code,  write  it  in  the  space  provided  (if  known).  If  the  tinnsaction  is  part  of 
a  muhipk  party  exchange,  attach  a  list  of  die  odier  parties  involved  in  die  exchmige  (write  dieir  MMS  payor 
code,  it  known,  next  to  each  patty's  name). 

4.  Contract  Term:  (Note:  if  you  are  filing  this  contract  under  the  annual  Oct.  31  reporting  requiremera  and 
none  of  the  required  entries  in  steps  4-8  have  changed  fi^om  the  last  report  (filed  in  the  last  12  months), 
check  the  box  in  the  lower  left  comer  of  section  4.  If  no  change  has  occurred  except  to  extend  the  expiration 
date  of  the  contract,  check  the  box  in  the  lower  left  comer  of  section  4  and  fill  in  the  new  ej^iration  date  in 
this  section  Make  sta^  that  an  authorized  representative  signs  and  dates  Oiefi^m.  Otherwise  complete  the 
form  as  instructed  below).  Fill  in  the  date  the  contract  started,  and  die  initial  term  in  months.  Check  the 
contract  term  that  applies  to  this  contract  If  the  contract  is  of  fixed  duratiim,  fill  in  die  expiration  date  in  the 
Sjpece  provided. 

Items  5-8 

The  iw*m««^in«  oo  Hk  lot  of  Ifae  finn  is  divided  into  two  oohma.  TIk  left  colimn  should  be  used  to  recofd  infixinatioa  about  oil  you  produced 
rmiU,tiumlaniiamexdm^otbayhdi,ctKBuBi.  TterigtoooiuaBifaouIdbeusedfgroillliityaupiitliMedflryauraoeivediiin 
;orbuy/KU  fi^*..yoMwiamMbolkeolmmi/laroitlhallipartafaHexdtemgtap9tm€nt.partefab¥y/»tll  orpa^ 

kal4mcit^yomwiUuMomeolMmm/broUyampndm»damlrtftMd.proditndandioUmitrig^ 

S-HikSaBlftcl^iltan:  OKcktfaeipprapriMebaKtoiiidicMewlKretitfetnBSfacocuncdfvoUyoasaidortrHHfcncdBdfer  whcfcyoutook 
tide  to  oil  yon  pmiMnd  or  moved  under  acxdwifB.  Where  tkkfeaidenedtt  the  Indisa  or  fedEnlkHi;  write  in  telOKUsit  MMS  koenanber. 
Ealer  the  locMkJB  where  titk  tnaferrad  ^fte  riffo  »an|^  <ino/«wprodhK(kMy»OM  M^ 
coi^ihmll^latktpntdiictiomorifiktlranoetiomimntvuikepnditetUmsiondtHalaHk  batttry  mmibtr  wiU  bt  adtquate). 

In  the  ivaoe  provided,  lUI  in  the  ooel  in  SAOTtiortmiipartn(oU  you  produced  flom  die  imductkBloGMian  to  dKpoiMwh^  timalenfdom>t 
kKJyJtdmeotiofgatherit^orthtcottofirmiportlRtoUwtthiHlhtbovttlariesofmlHdlm  If  the  ooolract  90  specifies  (or  this 

>i«>rniwwitoyou)filliniwnnK—siunto<ifcroii>ouiBcei¥udorsold.  Deecribelhei— (ix.sn«intlocHion,fwdintlnfOiwi)ii 
soil  U»MMSdeii|>MSed«CM(»drfnedinthetodi«oilvitaMioniTfiiirtiniX  MMS ■ORfUian poiMi (■ 
intlKFedeidoiivyuniianitprinbane)or  SMe/Sediai^owHfeipAlaiaeL  Where  oil  tra«ene>  one  then  one  MMS  anreattion  poini  be  sure  to 
.  all  yi^|B»».<«  nftkm  fniiiittiiiMi  fw^    Ainch  1  Mftn»t  shoct.  if  Becded.  to  ■dequMtty  deecribc  the  I 
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Step-by-Step  iHstmctions  for  MMS  Form  4416 

6.Yalll^Iaim  Ifyaurooi«nct  states  iteaHcvnikbfeaa  win  be  pwdaaed.  check  die~aU«viil^ 

of  oil  (DiqxnedAecetved).  Odierwise,  check  the  "fixed"  box  and  wvite  in  the  fixed  volume  (disposed/received)  specified  i^ 


7.  Prkinf  Twi;  There  are  four  pricing  desigmttioas  - 

Posted  Price:  If  the  contract  references  a  posted  price,  write  in  the  nanie(s)  of  the  company  or  companies  posting(s)  and  the  crude  oil 
referenced  in  dK  poating(s).  List  any  premium(+)  or  deduction  (-)  to  the  referenocid  pnce(s). 

Index  Price:  Ifan  index  price  is  used,  check  the  box  marked  index  price.  Identify  the  index  price  used  and  the  source  publicaiioo(s)  in  the 
space  provided.  Write  the  details  of  how  the  index  price  is  calculated  in  the  space  provided  under  calculated  price  bek>w. 

Caicalatcd  Price:  Ifdie  contract  uses  a  fonnula  to  deiennine  price,  cooq)letely  describe  die  method  used.  Attach  an  addittooal  sheet  if 
necessary. 

Fixed  Price:  If  the  price  is  set  through  the  duration  of  die  contract,  list  the  price  per  barrel. 

Odwr:  Fully  describe  die  mediod  used  ifit  is  not  covered  under  ai^oftbe  above  pricing  provisioas.  Attach  an  additioiud  sheet  if  necessary. 

8.  Cmde  Oil  Oualitv  and  Adinst— ts: 
Qaality  Measaras: 

Fill  in  the  API  Gravity  ofoil  disposed  and/or  received  to  die  nearest  tend)  of  a  degree.  Fill  in  die  SolAir  Content  of  die  oil  you  disposed 
and/or  received  to  the  nearest  tenth  of  a  percent  Fill  in  the  ParalBa  content  of  the  oil  you  disposed  and/or  received  to  the  nearest  tenth 
of  a  percent. 

Adjnstnents: 

API  Gravity:  Check  die  appropriate  box.  If  die  gravity  is  deemed,  write  die  deemed  API  gravity  to  die  nearest  tendi  of  a  degree  and  any 
contqxnding  price  adjusdnent  fitxn  die  contract  Ifanactualreftrencegravity  is  used  to  make  an  adjustment,  write  die  gravity  to  die 
nearest  tenth  of  a  degree  and  the  coireqxmding  price  adjustment  fiom  the  contract 

Other  Quiity  AdjnstBicat(s):  If  only  one  odier  quality  adjustment  is  made,  use  die  space  provided  in  diis  section  to  describe  die  quality 
a($ustmeiitiiKUcatew4iedKrdieineasure  is  actual  or  deemed,  and  die  dollar  per  barrel  acyustmemfer  die  quality  measure.  If  your  coatract 
contains  more  dian  one  odwr  quality  adjustment  chedc  die  box  and  attach  a  separate  sheet  to  fiilfydescnlK  die  quality  adjustment  Indicate 
dK  type  ofadjustment  and  whedierdK  quality  measured  is  actual  or  deemed  Also,  provide  die  adjustment  amount  in  dollars  per  barrel  fer 
each  adjustment  made. 


If  dK  form  has  not  captured  all  compensation  provided  in  connection  widi  die  cnide  oil  reported  on  diis  fonn,  check  die  yes 
box  and  provide  an  explanation  in  die  ^Moe  provided.  Ifdie  form  accurately  reports  all  dwcompensatian  you  received  or  paid  for  oil  reported  on  diis 
form,  check  no.  An  imiividualaudiorized  to  repieseiit  the  petty  to  the  contract  you  are  summarizing  must  sign  die  form.  Write  die  date  die  form  was 
completed  in  the  space  provided. 
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APPENDIX  B— NYMEX  Index  Price  Basis 

(JwHNvy  1997  Production  and  Sale] 


NYMEX  trade  date 


Jan-Oe-97 

Jan-06-97 

Jan-07-97 

Jan-10-97 - ~ 

Deo-31-97  

Jan-<J2-97 

Jan-09-97 -....- 

Jan-03-97  

Jan-16-97 

Jwv-17-97 

Jan-20-97 

Deo-27-97  

Jan-13-97 

Jan-14-97 „ - 

Deo-20-97  

Deo-2e-97  

Jan-21-97 „ 

Deo-23-97  

NYMEX  Average  Price  lor  five  high  daily  settle  prices  tor 
January  1997  production. 


NYMEX  Delivery  (prompt)  month 


Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 


NYMEX 
daily 


S26.62 
26.37 
26.23 
26.09 
25.95 
25.92 
25.69 
25.69 
25.59 
25.52 
25.41 
25.37 
25.23 
25.22 
25.19 
25.11 
25.10 
25.08 
24.92 
24.80 
24.79 
26.25 


APPENDIX  C— WTI  Spot  Price,  Market  Center:  Gushing,  OK 

(January  1997  Production  and  Sale] 


Gushing  WTI  spot  trade  date 


Deo-26-96  

Deo-27-96  „ 

1JBV**0^^«^D    •■•••••••••■••••••»■•■•■••■•••••■••■■■«»••«■■•••••••••••• 

^^0(^^n3  •  ^«^0    ■■>•••■••■■••••■■••••■■••••■••••■••••■••••••■••••■■•■>■•< 

Jan-02-97  

Jaiv-03-97  -.... 

Jan-06-97  „ 

Jai>-07-97  

Jan-06-97  

Jan-09-97  

Jan-10-97 „ _ » 

Jan-1 3-97 

Jan-14-97  

Jan-15-97 — . 

Jan-16-97 _ 

Jan-17-97 

Jar>-20-97  

Jan-21-97  

Jan-22-97  

Jan-23-97 

Jan-24-97  

Gushing  WTI  Avg  Spot  Price  tor  January  1997 


Gushing  WTI  spot  delivery  assess,  month 


Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb. 1997 
Feb. 1997 
Feb.  1997 


Final  cush- 

ingWTI 

spot 


$24.88 
25.09 
2523 
25.78 
25.80 
25.59 
26.34 
26.28 
26.53 
26.30 
26.18 
25.16 
25.11 
25.88 
25.41 
25.28 
25.14 
24.57 
24.32 
23.97 
24.05 
25.38 


APPENDIX  D— WTI  Spot  Price.  Market  Center:  Midland.  TX 

(January  1997  Production  and  Sale] 


MMand  WTI  spot  trade  date 


Deo-26-96 
Deo-27-96 
Deo-30-96 
Deo-31-96 
Jan-02-97  . 
Jan-03-97  . 
Jan-06-97  . 


MidlarxJ  WTI  spot  delivery  assess,  month 


Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 
Feb.  1997 


Final  Mid- 
land WTI 
spot 


S24J8 
25.08 
25.06 
25.77 
25.80 
25.58 
26.33 


Ctose 


(Mean) 


(Mean) 


APPENDIX  l>— WTI  Spot  Price,  Market  Center:  Midland,  TX— Continued 

[January  1997  Production  and  Sale] 


< 

Midland  WTI  spot  trade  date 

Midtand  WTI  spot  delivery  assess,  month 

Final  Mid- 
land WTI 
spot 

(Mean) 

Jan-07-97  

Feb.  1 997 

Feb.  1997 

Feb.  1 997 

Feb.  1997 

Feb.  1997 

Feb.  1 997 

26.24 
26.48 
26.18 
26.02 
24.99 
24.88 
25.65 
25.10 
24.94 
24.80 
24.19 
23.88 
23.58 
23.66 
25.20 

Jan-oe-«7 ....„ 

Jan-09-97 

Jan-10-97 . 

Jan-13-97 

Jan-14-97 „ 

Jan-15-97 

Jan-16-97 

Jan-17-97 

Jan-20-97 . 

Jan-21-97 

Feb.  1 997 

Feb.  1 997 

Feb.  1 997 

Feb.  1 997 

Feb.  1 997 .. ; 

Jan-22-97 .: 

Jan-24-97 

WTI  Midtand  Avg  Spot  Price  for  January  1997  

Feb.  1 997 „.... 

Feb.  1997 

Feb.  1997 : 

Appendix  E— NYMEX-based  Oil  Royalty  Computation,  Navajo  Nation.  Market  Center:  Midland.  TX 

(January  1997  Production  and  Sale] 


Average  of  Five  High  Daily  NYMEX  Settle  Prices 
Cushing^MarKet  Center  Location  Differential: 

WTI  Gushing  Average  Spot  Price  

WTI  Midtand  Average  Spot  Price ~.... 


$25.38 
25.20 


wn  Midland  over  (under)  WTI  Gushing  

Market  Center/Designated  Area  Location  and  Quality  Differential  (Exctiartge  Agreement): 

Transportation  and  Quality  Differential  from  Midland  to  Navajo  reservation 

Royalty  Value  per  barrel 


$26.25 


(•18) 

(.25) 
25.82 


(FR  Doc.  98-3597  Filed  2-11-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 
[AD-FRL-6906-6] 

Cle«i  Air  Act  Withdrawal  of  Proposed 
Approval  of  Amendment  to  Title  V 
Operating  Permits  Program  and 
Propoeed  Approval  of  Amendments  to 
Title  V  Operating  Permits  Program; 
Pima  County  D^Mrtment  of 
Environmental  Quality,  Arizona 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule; 
proposed  rule.     _ 

SUMMARY:  The  EPA  with4raws  its 
proposed  approval  (62  FR  16124,  April 
4, 1997)  of  revisions  to  the  Pim^  County 
Department  of  Environmental  Quality 
("Pima"  or  "County")  title  V  operating 
permits  program.  In  this  docimient  EPA 
also  proposes  approval  of  the  following 
revisions  to  the  operating  permits 
program  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
("DEQ")  on  hekali  of  Pima:  a  revision  to 


the  fee  provisions;  and  a  revision  that 
will  defer  the  requirement  for  minor 
sources  subject  to  standards  imder 
sections  111  or  112  of  the  Act  to  obtain 
title  V  permits,  unless  such  sources  are 
in  a  source  category  required  by  EPA  to 
obtain  title  V  permits. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
March  16, 1998.  (Comments  should  be 
addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Copies  of  Pima's  submittals 
and  other  supporting  information  used 
in  developing  this  proposed  approval 
are  available  for  inspection  (AZ-Pima- 
97-1-OPS  and  AZ-Pima-97-2-OPS) 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
ProtecticMi  Agency.  Region  9;  75 
Hawthorne  Street:  San  Francisco,  (}A 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas  (telephone  415-744- 
1252),  Mail  Code  AK-3.  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street;  San  Francisco,  CA 
94105. 


SUPM-BIENrARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  (1990),  EPA  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (57  FR  32250;  July  21, 1992). 
These  rules  are  codified  at  40  CFR  part 
70.  Titie  V  requires  states  to  develop 
and  submit  to  EPA,  by  November  15, 
1993,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
The  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act, 
which  outlines  criteria  for  approval  or 
disapproval. 

On  November  15. 1993,  Pima's  titie  V 
program  was  submitted.  EPA  proposed 
interim  approval  of  the  program  on  July 
13,  1995  (60  FR  36083).  The  fee 
provisions  of  the  program  were  found  to 
be  fully  approvable.  On  November  14, 
1995.  in  response  to  changes  in  state 
law,  Pima  amended  its  fee  provisions 
under  Chapter  12,  Article  VI  of  Titie  17 
of  the  Pima  (bounty  Air  Quality  Control 
Code.  Those  changes  were  sulnutted  to 
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EPA  on  January  14, 1997.  after  it 
promulgated  final  interim  approval  of 
Pimas  title  V  program  (61  FR  55910. 
October  30. 1996).  EPA  subsequently 
proposed  to  approve  Pima's  revised  fee 
provisions  (82  FR  16124.  April  4. 1997). 
On  July  17. 1997,  EPA  received  a 
submittal  from  ADEQ  on  behalf  of  Pima 
requesting  that  EPA  approve  a  revision 
to  the  applicability  provisions  of  Pima's 
title  V  program. 

n.  Witlidrawal  of  April  4, 1997 
Propoeed  Action 

Because  EPA's  evaluation  of  Pima's 
title  V  program  fee  provisions  takes  into 
account  the  numbers  and  types  of 
sources  requiring  permits,  EPA  believes 
that,  in  light  of  the  proposed  changes  to 
Pima's  applicability  provisions,  it  must 
reconsider  its  proposed  action.  EPA  is 
therefore  withdrawing  its  previous 
proposal  to  approve  revisions  to  Pima's 
fee  provisions  and  will  in  this  notice 
evaluate  the  approvability  of  the  fee 
changes  in  the  context  of  the  submitted 
changes  to  program  applicability. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  the 
submitted  amendments  to  the 
applicability  and  fee  provisions  of 
Pima's  title  V  operating  permits 
program.  A  description  of  the  submitted 
materials  and  an  analysis  of  the 
amendments  are  included  below. 

A.  Applicability 

1.  Submitted  Materials 

The  amendment  to  the  applicability 
provisions  of  Pima's  title  V  program  was 
submitted  by  the  Arizona  DEQ  on  July 
17, 1997.  The  submittal  includes  the 
deletion  of  the  term  "Title  V  Source" 
from  Pima  County  Air  Quality  Control 
Code  (PCC)  17.04.340.133.  proof  of 
adoption,  evidence  of  necessary  legal 
authority,  evidence  of  public 
participation  including  comments 
submitted  on  the  rulemaking,  and  a 
supplemental  legal  opinion  from  the 
County  Attorney  regarding  the  legal 
adequacy  of  Pima's  title  V  program, 
including  implementation  of  section 
111  andll2oftheClean  Air  Act.  In  a 
letter  dated  November  7. 1997.  Pima 
clarified  which  sections  of  its  title  V 
program  it  wished  to  have  rescinded 
and  which  sections  approved,  and  on 
December  2. 1997,  Pima  sent  a  letter  to 
EPA  requesting  approval  under  section 
112(1)  of  the  Clean  Air  Act  for  the 
delegation  of  unchanged  section  112 
standards  applicable  to  sources  that  are 
not  required  to  obtain  title  V  permits. 

2.  Analysis  of  Submission 

As  approved  by  EPA,  Pima's  title  V 
program  requires  nonmajor  sources 


subject  to  a  standard  under  section  111 
or  section  112  to  obtain  a  title  V  permit. 
While  not  currently  required  by  part  70, 
this  provision  is  fully  approvable.  On 
November  14, 1995,  Pima  revised  its 
regulations  in  order  to  allow  nonmajor 
sources  regulated  under  sections  111 
and  112  to  defer  or  be  exempted  from 
the  title  V  permit  requirement  to  the 
extent  allowed  by  the  Administrator. 
This  was  accomplished  by  deleting  the 
term  "Title  V  Source,"  which  was 
defined  to  include  nonmajor  sources 
subject  to  section  111  and  112 
standards,  from  PCC  17.04.340.  With 
this  change,  only  those  sources  required 
to  obtain  a  Class  I  (title  V)  permit,  (i.e., 
major  sources,  solid  waste  incinerators 
required  to  obtain  a  permit  pursuant  to 
section  129(e)  of  the  CAA.  and  sources 
required  by  the  Administrator  to  obtain 
a  permit),  are  subject  to  the  District's 
title  V  program.  Non-major  sources, 
including  those  regulated  under 
sections  111  and  112  of  the  CAA,  are 
deferred  from  the  requirement  to  obtain 
a  Class  I/title  V  permit,  to  the  extent 
allowed  by  the  Administrator.  See  PCC 
17.12.140  and  the  supplemental  Coimty 
Attorney's  opinion  dated  June  24. 1997. 
The  approach  taken  in  Pima's  revised 
program  is  consistent  with  the 
minimum  criteria  specified  by  part  70. 
EPA  is  therefore  proposing  to  approve 
the  above  described  changes  to  Pima's 
title  V  program. 

3.  Amendments  to  the  Applicability 
Provisions  in  Pima  Coimty's  Title  V 
Program 

If  EPA  finalizes  its  approval  of  the 
proposed  amendments  to  Pima  County's 
applicability  provisions.  Rule 
17.04.340.240  (definition  of  "title  V 
source"  adopted  September  28,  1993) 
will  be  removed  from  the  County's  title 
V  program. 

4.  Program  for  Delegation  of  Section 
112(1)  Standards  as  Promulgated 

As  EPA  stated  in  its  proposed 
approval  of  Pima's  original  title  V 
program,  requirements  for  approval 
under  40  CFR  70.4(b)  encompass  the 
section  112(l)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  as  promulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Because  Pima's  original  submittal 
included  all  sources  subject  to  section 
112  standards  in  the  universe  of  sources 
subject  to  its  title  V  permitting 
requirements,  EPA's  approval  of  Pima's 
program  under  section  112(1)  extended 
to  section  112  standards  as  applicable  to 
minor  as  well  as  major  sources. 

The  change  in  applicability  of  Pima's 
title  V  program  affects  EPA's  approval 
under  section  112(1)  of  Pima's  program 


for  accepting  delegation  of  section  112 
standards  as  promulgated.  If  the 
proposed  changes  are  approved,  Pima 
will  not  be  issuing  part  70  permits  to 
nonmajor  sources  (imless  such  sources 
are  designated  by  EPA  being  required  to 
obtain  a  part  70  permit).  As  a  result, 
EPA's  112(1)  delegation,  which  relied 
upon  part  70  permits  as  the  vehicle  for 
implementing  section  112  standards, 
would  no  longer  cover  minor  sources. 
In  a  letter  dated  December  2, 1997, 
Pima  specifically  requested  approval 
under  section  112(1)  of  a  program  for 
delegation  of  unchanged  section  112 
standards  applicable  to  sources  that  are 
not  subject  to  mandatory  permitting 
requirements  under  title  V.  (See  letter 
from  David  Esposito,  Director,  PDEQ  to 
David  Howekunp,  Director,  Air  and 
Toxics  (sic)  Division,  EPA  Region  IX.) 
Pima's  request  for  approval  under 
section  112(1)  for  non-part  70  sotirces 
references  the  information  contained  in 
its  original  title  V  program  submittal  as 

demonstration  that  Pima  meets  the  

criteria  under  section  112(1)  and  40  CFR 
63.91  for  approval  of  a  delegation 
program.  Q>A  is  therefore  proposing  to 
expand  its  approval  under  section  112(1) 
to  include  Pima's  program  for 
delegation  of  section  112  standards  as 
they  apply  to  those  sources  not  required 
to  obtain  a  title  V  permit. 

B.  Fees 

1.  Submitted  Materials 

An  amendment  to  the  fee  provisions 
of  Pima's  title  V  program  was  submitted 
by  the  Arizona  DEQ  on  January  14, 
1997.  The  submittal  includes  the 
revised  fee  regulations  (Chapter  12, 
Article  VI  of  Title  17  of  the  Pima  County 
Air  Quality  Control  Code  as  amended 
on  November  14, 1995),  a  technical 
support  document,  and  a  legal  opinion 
by  tne  County  Attorney.  Additional 
materials,  including  proof  of  adoption 
and  a  commitment  to  provide  periodic 
updates  to  EPA  regarding  the  status  of 
the  fee  program,  were  submitted  on 
February  26, 1997.  In  a  letter  dated  July 
25, 1997,  Pima  submitted  a  detailed 
discussion  of  the  expected  costs  of  and 
anticipated  revenue  from  its  title  V 
program.  The  County's  analysis  is  based 
on  the  amended  applicability  provisions 
adopted  on  November  14. 1995,  which 
Q>A  is  also  proposing  to  approve  today. 

2.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 


detailed  demonstration  of  fiae  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  of  emissions  per  year 
(adjusted  from  1989  by  the  Constuner 
Price  Index  (CPI)).  Pima  has  submitted 
a  detailed  fee  analysis  that  demonstrates 
the  fees  it  will  collect  under  the 
amended  rules  are  adequate  to  cover 
pr^ram  costs. 

Title  V  emission  fees.  Pima's  fee 
provisions  reqtiire  that  the  owner  or 
opoator  of  each  source  required  to 
obtain  a  title  V  permit  shall  pay  an 
annual  emissions  fise  eqtial  to  $28.15  per 
year  per  ton  of  acttial  emissions  of  all 
regulated  air  pollutants,  or  a  specified 
minimum,  whichever  is  greater.  See 
17.12.510.C  and  17.12.510.C.5.  The 
regulations  also  require  a  yearly 
adjtistment  in  the  emissions  fee  rate  to 
reflect  the  increase,  if  any,  in  the 
Consumer  Price  Index.  See 
17.12.510.C4. 

Emission  fees  are  used  by  Pima  to 
cover  the  direct  and  indirect  costs  of  the 
title  V  related  activities  not  covered  by 
title  V  permit  fees.  These  activities  are: 
(1)  Part  70  program  development  and 
implementation;  (2)  issuance  of  title  V 
permits  to  existing  sources;  (3)  part  70 
source  compliance,  including 
ins(>ection  services;  and  (4)  part  70 
business  assistance,  which  helps 
sources  determine  and  meet  their 
obligations  under  part  70.  Pima 
estimates  the  annual  cost  of  these 
activities  in  the  first  three  years  of 
program  implementation  to  range 
between  $83,562  and  $87,674.  Based 
upon  the  fell  1996  dollar  per  ton  value 
($35.78),  invoicing  records  and 
emissions  estimates,  Pima  projects  it 
will  collect  $98,275  in  emissions  fees 
annually.  For  more  detail,  see  July  25, 
1997  letter  irom  David  Esposito, 
Director  of  Pima  Department  of 
Environmental  Quality,  to  Ginger 
Vagenas,  US  E.P.A. 

Permit  fees.  Pima's  fee  provisions 
require  that  applicants  for  permits  to 
construct  and  operate  that  are  subject  to 
title  V  must  pay  the  total  actual  cost  of 
reviewing  and  acting  upon  applications 
for  permits  and  permit  revisions.  See 
17.12.510.G.  and  17.12.510.1.  These  fees 
are  used  to  cover  the  cost  of  issuing 
permits  to  new  sources  and  for 
processing  revisions  to  permits.  Pima 
estimated  the  permitting  related  average 
hourly  billing  costs  for  permitting  of 
title  V  facilities,  including  salary,  fringe 
benefits,  direct  non-salary  costs  and 
indirect  costs  including  cost  estimates 
of  various  types  of  permit  related 
activities,  llie  estimated  hourly  cost  is 
$53.60. 

Because  state  law  caps  hourly  fees  at 
$53.00,  Pima's  hourly  charges  are 


capped  at  $53.00.  See  17.12.510.M. 
Although  this  cap  is  60  cents  per  hour 
less  than  the  District's  estimated  hourly 
costs  for  permit  processing,  EPA  finds 
this  provision  to  be  fully  approvable. 
Given  the  inherent  uncertainty  in  the 
cost  estimates,  EPA  believes  that  the 
difference  is  insignificant  and  unlikely 
to  cause  a  shortfall  in  revenues.  Further, 
Pima  is  tracking  its  program  costs  and 
revenues  and  has  committed  to  provide 
EPA  with  periodic  updates  that  will 
demonstrate  whether  fee  revenues  are 
meeting  the  costs  of  the  program.  If  EPA 
finds  that  the  Coimty  is  not  collecting 
fiaes  sufficient  to  fund  the  title  V 
program,  it  will  require  a  program 
revision. 

In  addition  to  imposing  a  cap  on 
hourly  fees,  state  law  also  limits  the 
maximum  chargeable  fee  for  issuing  and 
revising  permits.  State  law  and  Pima 
regulations  cap  title  V  permit  issuance 
fees  at  $30,000.  See  17.12.510.G.  Pima 
has  estimated  the  cost  of  issuing  a  title 
V  permit  to  a  new  source  at  $21,484. 
Fees  for  processing  permit  revisions  are 
capped  at  $25,000  for  significant 
revisions  and  $10,000  for  minor  permit 
revisions.  See  17.12.S10.I.  Because  the 
workload  associated  with  these  classes 
of  permit  revisions  is  likely  to  vary  a 
great  deal,  Pima  did  not  attempt  to 
estimate  the  cost  of  these  actions.  The 
County  believes  that  costs  for  permit 
revisions  will  be  less  than  the  maximum 
allowable  fees.  (See  letter  to  Dave 
Howekamp,  EPA,  from  David  Esposito, 
Pima  County,  dated  February  17, 1997.) 
EPA  will  periodically  review  the  County 
program  to  ensure  adequate  fees  are 
collected. 

3.  Amendments  to  the  Fee  Provisions  in 
Pima  County's  Title  V  Program 

If  EPA  finalizes  its  approval  of  the 
proposed  amendments  to  Pima  County's 
fee  provisions,  the  following  changes 
will  be  made  to  the  County's  title  V 
program.  Rules  17.12.320, 17.12.500, 
17.12.520  ,  17.12.580  (adopted 
September  28, 1993);  Rule  17.12.610. 
(adopted  November  14, 1989);  and  Rules 
17.12.640  and  17.12.650  (adopted 
December  10, 1991)  will  be  removed. 
Rules  17.12.320, 17.12.500,  and 
17.12.510  (adopted  November  14, 1995) 
will  be  added. 

IV.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  approval. 
Copies  of  Pima's  submittal  and  other 
information  r^ed  upon  for  the 
proposed  interim  approval  are 
contained  in  dockets  (AZ-Pima-97-1- 
OPS,  and  AZ-Pima-97-2-OPS) 


maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  oi]ganized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  piuposes  of  the  docket  are: 

(1)  'To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  March  16, 
1998. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or^to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
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this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publicaticm  of  the  rule  in 
today's  Federal  Regtaler.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

List  of  Subfects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

AodMrtty:  42  U.S.C.  sections  7401-7671q. 

Ditad:  February  2.  1998. 
FeUciaMaraw. 
Keponal  Administrator. 
IFR  Doc.  9»-35«l  Filed  2-11-96;  S :4S  am) 
wmAMta  coos  mm  m  p 
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Endangarad  and  Thraatanad  WIMIHa 


>  for  tfia  Plant  Tnlaapi 
Calllui  ulc  utw  (Knaaland  PraWa  Penny- 
Ciaaa)  From  Coaatal  Northam 
CaHfomla 

AOeCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursxiant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
for  the  plant  Thiaspi  californicum 
(Kneeland  Prairie  {>enny-cress).  Thiaspi 
califomicum  is  known  from  Kneeland 
Prairie  in  Htimboldt  County,  California, 
where  it  grows  in  coastal  prairie  on 
serpentine  outcrops.  The  Service 
considers  the  occurrences  of  T. 
califomicum  reported  from  Mendocino 
County  to  be  T.  montanum,  a  widely 
distributed  species.  Habitat  loss, 
potential  road  realignment,  and 
proposed  airport  expansion  activities 
imperil  the  continued  existence  of  T. 
califomicum.  The  restricted  range  of 
this  species,  limited  to  a  single 
populaticMi,  increases  the  risk  of 
extinction  from  naturally  occurring 


events  such  as  fire.  This  proposed  rule, 
if  made  final,  would  extend  Federal 
protection  imder  the  Act  to  this  plant 
species. 

DATES:  To  ensure  consideration  in  the 
development  of  a  final  decision-making 
document  for  this  species,  comments 
from  all  interested  parties  should  be 
received  by  April  13, 1998.  Public 
hearing  requests  must  be  received  by 
March  30, 1998. 

A00NESME8:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Fish  and  Wildhfe  Office.  U.S.  Fish  and 
Wildlife  Service,  3310  El  Camino 
Avenue,  Sacramento,  California  95821- 
6340.  Comments  and  materials  received, 
as  well  as  the  supporting  documentation 
used  in  preparing  the  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOM  FUfmCN  MFOMMA-nON  CONTACTS 
Kirsten  Tarp,  Sacramento  Fish  and 
Wildlife  Omce  (see  AOOREtSES  section) 
(telephone  916/979-2120;  facsimile 
916/979-2128). 
SUPPUEMBfTARY  aiFOnNATKM: 

Background 

Thiaspi  califomicum  is  found  on 
serpentine  soils  at  a  coastal  prairie  in 
Humboldt  County.  California. 
Serpentine  soils  are  derived  from 
ultramafic  rocks  such  as  serpentinite. 
dunite.  and  peridotite,  whidi  are  found 
in  discontinuous  outcrops  in  the  Sierra 
Nevada  and  Coast  Ranges  of  California 
from  Santa  Barbara  County  to  Humboldt 
County.  The  chief  constituent  of  the 
parent  rock  is  a  variant  of  iron- 
magnesium  silicate.  Most  serpentine 
soils  are  formed  in  place  over  the  parent 
rock,  and  are  therefore  shallow,  rocky, 
and  highly  erodible.  Serpentine  soils, 
because  of  the  parent  material,  tend  to 
have  high  concentrations  of  magnesiiun. 
chromium,  and  nickel,  and  low 
concentrations  of  calcium,  nitrogen, 
potassium,  and  phosphorus  (Kruckeberg 
1984).  These  characteristics  make 
serpentine  soil  inhospitable  for  the 
growth  of  most  plants,  but  some  plants 
have  adapted  to  serpentine  substrates. 

Sereno  Watson  (1892)  described 
Thiaspi  califomicum  based  on  material 
collected  by  Volney  Rattan  fiom 
Kneeland  Prairie  at  760  meters  (m) 
(2.500  feet  (fl))  elevation  in  Humboldt 
County,  California.  Payson  (1926) 
maintained  it  as  a  full  species  in  his 
monograph  of  the  genus,  whereas  it  was 
referred  to  as  T.  alpestre  var. 
califomicum  in  Jepson's  (1925)  manual, 
and  T.  glaucum  ssp.  califomicum  by 
Munz  (1059).  Holmgren  (1971)  assigned 
the  name  Thiaspi  montanum  var. 


califomicum  and  gave  its  range  •■ 
Kneeland  Prairie  (including  a  1952 
specimen  from  a  "serpentine  rockpile 
toward  Ashfield  Butte").  She  noted  that 
the  plant  had  last  been  collected  in 
1962.  Rollins  (19938. 1993b)  has 
elevated  it  to  a  full  species:  Thiaspi 
califomicum. 

Thiaspi  califomicum  is  a  perennial 
herb  in  the  mustard  family 
(Brassicaceae)  that  grows  from  9.5  to 
12.5  centimeters  (cm)  (3  to  6  inches  (in)) 
toll,  with  a  basal  rosette.  The  margins  of 
the  basal  leaves  range  from  entire  to 
toothed.  The  white  flowers  have 
strongly  ascending  pedicels  (flower 
stalks).  The  frtut  is  a  sharply  pointed 
silicle  (a  short  fruit  typically  no  more 
than  2  to  3  times  longer  than  wide). 
Thiaspi  califomicum  flowers  from  May 
to  June.  Quuacteristics  that  separate  T. 
califomicum  from  T.  montanum  include 
the  orientation  of  the  pedicel,  shape  and 
notching  of  the  fiuit.  and  length/width 
ratio  of  the  fruit.  Thiaspi  montanum  has 
pedicels  perpendicular  to  the  stem,  not 
strongly  ascending,  and  the  silicles  are 
either  tnmcate  or  shallowly  notched, 
but  not  acute  at  the  apex  as  they  are  in 
T.  califomicum  (Meyers  1991). 

Rollins  (1993a.  1903b)  and  Holmgren 
(1971)  considered  Thiaspi  califomicum 
to  occur  only  at  Kneeland  Prairie. 
Wheeler  and  Smith  (1991).  in  their 
"Flora  of  Mendocino  County,"  repmted 
two  additional  occurrences  of  T. 
califomicum  located  on  Mendocino 
National  Forest  in  Mendocino  County. 
These  sites  have  been  examined  by  IJave 
Isle.  Mendocino  National  Forest 
botanist;  Dave  Imper.  Environmental 
Specialist  with  SHN  Consulting 
Enmneers  and  Geologists;  and  Service 
Stan.  In  addition,  all  of  the  herbarium 
specimens  for  T.  califomicum  and  T. 
montanum  at  Humboldt  State 
University,  including  those  collected  in 
Mendocino  County,  have  been 
examined  by  Imper  and  Service  staff. 
The  only  collections  considered  by 
Imper  and  the  Service  to  be  T. 
califomicum  are  from  Kneeland  Prairie 
in  Humboldt  County  (Imper  1997;  Larry 
Host  and  Kirsten  Tarp.  U.S.  Fish  and 
Wildlife  Service  (USFWS),  pers. 
comms..  1997).  Plants  from  Blue  Banks 
and  near  the  Spruce  (kove  campground 
on  the  Mendocino  National  Forest  have 
pedicels  that  are  perpendicular  to  the 
stem  and  silicles  that  are  truncate  and 
notched,  characteristic  of  T.  montanum. 
Additionally,  the  habitat  and  elevation 
ore  different  from  Kneeland  Prairie. 
Other  heibariiun  specimens,  housed  at 
the  Humboldt  State  University 
herbarium  and  collected  from  Blue 
Banks  and  from  Spruce  Grove 
campground,  are  identified  as  T. 
montonujn.  McCarten  (1091)  did  not 


find  any  T.  califomicum  in  his  habitat 
management  study  of  rare  plants  and 
communities  associated  with  serpentine 
soils  on  the  Mendocino  National  Forest. 
The  Mendocino  National  Forest  botanist 
and  the  botanical  consultant  for 
Humboldt  County  concurred  with  this 
conclusion  (Imper  1997;  Dave  Isle, 
botanist.  Mendocino  National  Forest, 
pers.  comm..  1997;  L.  Host  and  K.  Tarp, 
pers.  comms..  1997). 

The  California  Natural  Diversity 
Database  (CNDDB)  includes  one 
occurrence  for  Thiaspi  califomicum 
based  on  Constance  &  Rollins'  collection 
#2877  from  1942  ("5  mi  s  of  Hoopa 
Valley"),  housed  at  the  Humboldt  State 
University  herbarium.  The  specimen 
had  been  annotated  as  T.  califomicum 
in  1976  by  T.  Nelson,  then  the 
herbarium's  oirator.  A  duplicate  of  this 
specimen,  housed  at  another  herbarium, 
had  been  assigned  to  T.  montanum  var. 
montanum  by  Patricia  Holmgren  in  her 
1971  biosystematic  study  of  North 
American  T.  montanum  and  its  allies. 
The  specimen  has  since  been  examined 
by  Imper  and  Service  staff,  who  concur 
that  it  is  T.  montanum  (Meyers  1991. 
Imper  1997). 

The  only  known  population  of 
Thiaspi  califomicum  is  scattered  within 
an  area  of  0.25  hectare  (ha)  (0.6  acre 
(ac)).  with  a  total  of  about  11,000 
individuab  at  Kneeland  Prairie  in 
Humboldt  Coimty  (Dave  Imper, 
Environmental  Specialist.  SHN 
Consulting  Engineers  and  Geologists, 
pers.  comm.,  1997).  The  Kneeland 
Prairie  population  is  bisected  into  two 
colonies  by  the  Kneeland  Airport.  Both 
colonies  occur  on  private  land 
immediately  adjacent  to  the  Kneeland 
Airport.  At  Kneeland  Prairie,  the  habitat 
for  T.  califomicum  has  been  reduced  by 
approximately  60  to  70  percent  within 
the  past  33  years  (CNDDB  1990,  Meyer 
1991.  Imper  1997).  This  population  is 
currently  threatened  by  the  proposed 
expansion  of  the  Coimty  airp>ort  and 
potential  realignment  of  the  adjacent 
road.  Because  of  its  extremely  restricted 
range,  the  plant  is  also  vulnerable  to 
extinction  from  naturally  occurring 
events  such  as  fire  (CNDDB  1997). 

In  order  to  assess  the  significance  of 
the  Kneeland  prairie  population  to  the 
species.  Imper  (1997)  inspected 
potentially  suitable  habitat  for  Thiaspi 
califomicum  in  other  areas  near 
Kneeland  Prairie  and  to  the  south.  He 
found  no  other  occurrences. 
Additionally,  T.  califomicum  has  been 
targeted  for  surveys  by  the  Bureau  of 
Land  Management  (BLM)  and  U.S. 
Forest  Service  staff.  Tlie  Six  Rivers 
National  Forest  has  no  docimiented 
occurrences  (Lisa  Hoover,  botanist.  Six 
Rivers  National  Forest,  pers.  comm.. 


1997).  A  search  for  the  species  has  not 
revealed  any  T.  califomicum  on  the 
serpentine  at  laqua  Buttes  on  BLM  lands 
(Jennifer  Wheeler,  botanist,  BLM,  Areata 
Resource  Area.  pers.  comm..  1997). 

Previous  Federal  Action 

Federal  government  action  on  this 
species  began  on  December  15. 1980  (45 
FR  82480).  when  the  Service  published 
a  revised  Notice  of  Review  of  native 
plant  taxa  considered  for  listing  under 
the  Act.  Thiaspi  califomicum  (then 
known  as  T.  adifomicum  var. 
montanum)  was  iiu:luded  as  a  category 
2  candidate.  Category  2  candidates  were 
formerly  defined  as  taxa  for  which  data 
on  biological  vulnerablilty  and  threats 
in  the  Service's  possession  indicated 
that  listing  waspossibly  appropriate, 
but  was  not  sufficient  to  support 
proposed  rules.  The  taxon  remained  a 
category  2  candidate  in  the  revised  plant 
notices  of  review  published  in  the 
Federal  Register  on  November  28, 1983 
(48  FR  53640).  and  September  27. 1985 
(50  FR  39526).  The  plant  was  listed  as 
a  category  1  candidate  in  the  February 
21, 1990  (55  FR  6184),  and  September 
30. 1993  (58  FR  51144),  revised  notices 
of  review.  Category  1  candidates  were 
defined  as  those  taxa  for  which  the 
Service  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  the  preparation  of 
listing  proposals,  but  issuance  of  the 
proposed  rule  was  precluded  by  other 
pending  listing  proposals  of  higher 
priority.  On  February  28, 1996,  the 
Service  published  a  notice  of  review  in 
the  Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 
2  candidates.  Thiaspi  califomicum  was 
listed  as  a  candidate  in  that  notice  of 
review.  This  species  has  been  given  a 
listing  priority  assignment  number  of  2, 
due  to  the  hi^  magnitude,  imminent 
threats  to  its  continued  existence. 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  for  fiscal  year  1997, 
published  in  the  Federal  Register  on 
December  5. 1996  (61  FR  64475).  In  a 
Federal  Register  notice  published  on 
October  23, 1997  (62  FR  55628),  the 
guidance  was  extended  beyond  fiscal 
year  1997  until  such  time  as  the  fiscal 
year  1998  appropriations  bill  for  the 
Department  of  the  Interior  becomes  law 
and  new  final  guidance  is  published. 
The  fiscal  year  1997  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  following  two 
related  events:  (1)  the  lifting  on  April 
26. 1996,  of  the  moratorium  on  final 
listings  imposed  on  April  10. 1995 
(Public  Law  104-6).  and  (2)  the 
restoration  of  significant  funding  for 
listing  through  passage  of  the  Omnibus 


Budget  Reconciliation  Act  on  April  26. 
1996.  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  Based 
on  biological  considerations,  this 
guidance  establishes  a  "multi-tiered 
approach  that  assigns  relative  priorities, 
on  a  descending  basis,  to  actions  to  be 
carried  out  under  section  4  of  the  Act" 
(61  FR  64479).  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  Tier  3 
includes  the  processing  of  new 
proposed  listings  for  species  facing  high 
magnitude  threats.  This  proposed  rule 
for  Thiaspi  califomicum  falls  under  Tier 
3.  The  guidance  states  that  "effective 
April  1, 1997,  the  Service  will 
concurrently  undertake  all  of  the 
activities  presently  included  in  Tiers  1, 
2.  and  3"  (61  FR  64480).  The  Service 
has  thus  begim  implementing  a  more 
balanced  listing  program,  including 
processing  more  Tier  3  activities.  The 
completion  of  this  Tier  3  activity  (a 
proposal  for  a  species  with  high- 
magnitude,  imminent  threats)  follows 
those  guidelines. 

Sonunary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Thiaspi  califomicum  S.  Watson 
(Kneeland  Prairie  penny-cress)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range. 

The  habitat  of  Thiaspi  califomicum 
has  been  significantly  reduced  within 
the  past  33  years.  Just  prior  to  1964.  on 
estimated  2.0  to  2.25  ha  (5  to  6  ac)  of 
habitat  existed  at  Kneeland  Prairie 
(Meyers  1991).  Approximately  60  to  70 
percent  of  the  habitat  at  Kneeland 
Prairie  has  been  lost  since  1964,  due  to 
construction  of  the  Kneeland  Airport, 
realignment  of  the  county  road  that  runs 
through  Kneeland  Prairie,  and 
construction  of  the  California 
Department  of  Forestry  (CDFFP) 
heUtack  base  (Meyers  1991;  Imper  1990; 
Imper.  pers.  comm.,  1997).  Additional 
habitat  and  plants  are  currently 
threatened  by  the  proposed  expansion 
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of  the  Kneeland  Prairie  Airport  and 
potential  road  reali^unent. 

The  Kneeland  Prairie  Airport  serves 
principally  as  the  backup  airport  for 
Rohnerville,  Murray.  Eureka  Municipal, 
and  Arcata-Eureka  airports.  Small 
single-engine  and  occasionally  twin- 
engine  planes  use  Kneeland  Airport. 
This  ai^eld  is  especially  important 
when  airports  at  lower  elevations  are 
fogged  in,  a  frequent  occurrence  in  the 
region  (Hodges  &  Shutt  1993).  Kneeland 
Prairie  is  the  only  airport  in  the 
Humboldt  Bay  area  that  can  be  used 
when  the  bay  is  fogged  in  (Don  Tuttle, 
Resource  Specialist,  Humboldt  County 
Public  Works';  pers.  comm.,  1997).  The 
airport  is  particularly  important  for 
commercial  express  mail  and  air  height 
carriers,  as  well  as  other  couriers  (Ray 
Beeninga,  Airports  Manager,  Humboldt 
County,  pers.  comm.,  1997). 

Humboldt  County  contracted  a  study 
to  evaluate  its  airports  and  prepare 
appropriate  planning  documents 
(Hodges  ft  Shutt  1993).  The  study 
provided  an  assessment  of  Kneeland 
Airport's  role  and  associated  airfield 
requirements.  The  report  also  discussed 
land  use  compatibility  issues  and 
descriptions  of  capital  projects,  and 
provioed  documentation  required  to 
upgrade  Kneeland  Airport  from 
temporary  to  permanent  inclusion  in  the 
National  Flan  for  Integrated  Airport 
Systems.  That  designation  allows  the 
county  to  receive  Federal  funding  for 
airport  modifications  through  the 
Federal  Aviation  Administration  (FAA). 
Recommendations  in  the  report 
included  development  of  a  complete 
geotechnical  study  of  specific 
engineering  designs  to  stabilize  the 
airport,  and  construction  of  a  new 
parking  area  meeting  FAA  setback 
standards.  The  report  discussed  design 
constraints  forplacement  of  the  new 
parking  area.  Tne  location  of  the  CDFFP 
heUtack  base  limits  the  ability  of  the 
airport  to  expand  the  existing  parking 
area  to  the  northwest  (Hodges  ft  Shutt 
1993).  The  recommended  location  for 
the  new  parking  area  is  on  the  eastern 
side  of  the  airport  (Hodges  ft  Shutt 
1993),  adjacent  to  the  eastern  colony  of 
Thlaspi  califomicum.  Construction  of 
the  parking  faciUty  at  Kneeland  Airport 
could  adversely  ansct  the  habitat  and 
individuals  of  the  eastern  colony  due  to 
the  proximity  of  the  plants  to  the 
potential  site. 

Humboldt  County  is  also  contracting 
an  initial  study  to  evaluate  the 
geotechnical  laasibility  and  cost  of 
modifying  Kneeland  Prairie  Airport. 
The  study,  currently  in  progress  (D. 
Tuttle  and  D.  Imper.  pers.  comms., 
1997).  is  evaluating  ways  to  solve 
problems  involving  subsidence  of  the 


runway,  slope  stabilization,  and  the 
safety  issue  that  the  runway  is  too  short 
(Dave  EKetz,  Project  Manager,  Shutt- 
Moen  Associates,  pers.  comm.,  1997). 
Possible  options  include  leaving  the 
airpiort  configuration  as  is  (i.e..  repairing 
current  subsidence,  but  not  extending 
the  runway),  finding  a  different  site  for 
a  new  airport,  or  modifying  the  existing 
airport  (D.  Dietz,  pers.  comm.,  1997). 
Financial  constraints  could  influence 
the  choice  among  the  alternatives.  In 
additional,  exploratory  soil  boring  is 
needed  to  determine  how  to  stabilize 
the  airport  and  to  determine  the  cost  of 
extending  the  runway.  Thlaspi 
califomicum  occurs  on  the  slopes 
immediately  adjacent  to  the  airfield. 
Exploratory  boring  may  affect 
individuals  located  immediately 
adjacent  to  airport  lands.  Modification 
of  the  existing  airport  is  anticipated  to 
occur  in  the  year  2000  (R.  Beeninga. 
pers.  comm.,  1997). 

The  realignment  of  the  county  road 
adjacent  to  the  airport  could  affect  the 
western  occurrence  of  Thlaspi 
califomicum  at  Kneeland  Prairie  (D. 
Imper,  pers.  comm..  1997).  The  road 
currently  runs  along  the  southwest  edge 
of  the  runway  and  serves  areas  beyond 
the  airport.  The  aviation  manager  would 
not  be  authorized  to  modify  the  road 
except  as  necessary  for  slope 
stabilization  or  as  the  result  of  possible 
runway  extension  at  the  south  end  of 
the  airport.  The  extension  of  the  runway 
to  the  south  is  not  expected  to  directly 
impact  T.  califomicum.  However,  if  the 
runway  is  extended  30  to  65  m  (90  to 
200  ft)  (R  Beeninga,  pers.  comm.,  1997), 
the  runway  will  run  through  the  current 
road.  The  road  would  then  either  need 
to  go  under  the  runway  via  a  tunnel,  or 
be  realigned.  Road  realignment  could 
result  in  impacts  to  the  habitat  and 
individual  plants.  The  western  colony 
of  Thlaspi  califomicum  occurs  just 
downslope  of  the  current  road.  For 
safety  reasons,  it  is  likely  that  Humboldt 
County  will  undertake  straightening 
and/or  widening  the  road,  either 
independent  of  or  concurrent  with 
runway  expansion  (L  Host,  in  lift., 
1997).  The  road  adjacent  to  the  airport 
is  narrow;  a  blind.  90-degree  curve  in 
the  road  around  the  end  of  the  runway 
limits  safe  speeds  to  only  10  to  15  miles 
per  hour.  These  conditions  could 
warrant  a  county  decision  to  realign  the 
road  in  order  to  achieve  a  safer  curve 
radius  at  the  end  of  the  runway.  Unless 
the  approach  to  that  portion  of  the  road 
is  moved  outward  beyond  the  plants 
(which  would  require  extra  length  and 
expense),  the  realignment  would  cross 
the  remaining  serpentine  habitat  and 
eUminate  about  half  of  the  remaining 


plants  in  the  western  colony.  The 
Service  anticipates  that  sucn  roadwork 
would  occur  during  airport  construction 
in  order  to  avoid  the  expense  of  bringing 
necessary  machinery  to  the  site  twice. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

OverutiUzation  is  not  known  to  be  a 
threat  for  this  plant. 

C.  Disease  or  Predation 

There  is  no  known  threat  to  Thlaspi 
califomicum  from  disease.  Cattle 
grazing  occius  throughout  the  prairie 
and  the  area  surrounding  the  airport 
(Imper  1997).  Cattle  trails  run  through 
T.  califomicum  habitat  (Meyers  1991), 
but  there  does  not  appear  to  be  any 
threat  to  the  species  from  current  levels 
of  grazing. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  CaUfomia  Environmental  Quality 
Act  (CEQA)  (chapter  2,  section  21050  et 
seq.  of  the  California  Public  Resources 
Code)  requires  full  disclosure  of  the 
potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
C^QA  guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  of  requiring 
mitigation  for  efiiects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  agency  involved. 

When  the  CDFFP  constructed  the 
Kneeland  HeUtack  Base  in  1980.  a 
botanical  assessment  was  required  by 
the  Humboldt  Coimty  Planning 
Department  for  issuance  of  a  conditional 
use  permit.  However.  CDFFP  did  not 
include  any  analysis  of  potential 
impacts  to  Thlaspi  califomicum, 
although  records  of  its  California  Native 


Plant  Society  IB  status  and  CNDDB 
docimientation  of  the  species'  presence 
were  available  at  that  time  (Imper  1990, 
Meyers  1991). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Thlaspi  califomicum  has  never  been 
found  anywhere  other  than  at  Kneeland 
Prairie,  where  the  single  population 
occupies  0.25  ha  (0.6  ac),  bisected  by 
the  Kneeland  Airport.  Tliis  plant 
occupies  serpentine  prairie  habitat  that 
is  quite  restricted  in  extent  The 
combination  of  a  single  population  and 
restricted  habitat  makes  T.  califomicum 
susceptible  to  destruction  of  all  or  a 
significant  portion  of  its  range  from 
naturally  occurring  events  such  as  fire, 
drought,  or  severe  erosion  (Shaffer  1981, 
Primack  1993).  Chance  events  causing 
population  fluctuations  or  even 
population  extirpations  are  not  usually 
a  concern  until  the  number  of 
individuals  or  geographic  distribution 
becomes  as  Umited  as  with  T. 
califomicum  (Primack  1993).  The  single 
known  locaUty  of  the  species  makes  the 
population  at  Kneeland  Prairie 
particularly  susceptible  to  extinction 
due  to  fire  or  an  erosional  event  causing 
slope  failure.  Even  one  such  event  has 
the  potential  to  seriously  impact  the 
sole  popiUation  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Airport  expansion  activities, 
potential  road  realignment,  inadequate 
regulatory  mechanisms,  and  naturally 
occurring  events  such  as  fire  imperil  the 
continued  existence  of  this  plant.  The 
one  known  population  of  Thlaspi 
califomicum  includes  approximately 
11,000  individual  plants  scattered 
within  a  0.25  ha  (0.6  ac)  area.  The 
species  is  in  danger  of  extinction 
throughout  all  of  its  known  range.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  T.  califomicum  as  endangered. 
Other  alternatives  to  this  action  were 
considered  but  not  preferred  because 
they  would  not  provide  adequate 
protection  and  would  not  be  consistent 
with  the  Act.  Listing  T.  califomicum  as 
endangered  would  provide  additional 
protection  and  is  consistent  with  the 
Act's  definition  of  endangered.  Critical 
habitat  is  not  being  proposed  for  T. 
califomicum  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
proposal. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 


by  a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
fiaatures^I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geograptdcal  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  die 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary.  < 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Thlaspi  califomicum. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  determines  that 
designation  of  critical  habitat  for 
Thlaspi  califomicum  is  not  prudent  due 
to  lack  of  benefit  to  the  species.  Critical 
habitat  designation  provides  protection 
only  on  Federal  lands  or  on  private 
lands  when  there  is  Federal 
involvement  through  authorization  or 
funding  of,  or  participation  in,  a  project 
or  activity.  Although  this  plant  occurs 
only  on  private  land,  it  may  be  affected 
by  projects  with  Federal  connections, 
including  potential  Federal  funding  of 
the  county  road  realignment  and  airport 
expansion  by  the  Federal  Highway 
Administration  and  the  FAA 
respectively.  Section  7(a)(2)  of  the  Act 
requires  Federal  agencies,  in 
consultation  with  the  Service,  to  ensure 
that  any  action  authorized,  funded,  or 
carried  out  by  such  agency  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  federally  listed  species,  or  to  destroy 
or  adversely  modify  designated  critical 
habitat. 

Thlaspi  califomicum  has  an 
extremely  narrow  distribution  in  a 
serpentine  prairie,  totalling  about  0.25 
ha  (0.6  ac)  in  two  parcels  separated  by 
the  runway  of  Kneeland  Airport,  whose 
construction  appears  to  have  destroyed 
most  of  the  plant's  hatntat.  At  the 


present  time,  no  other  site  is  known  to 
be  occupied  by  or  suitable  for  this  plant 
The  private  landowners  at  Kneeland  are 
aware  of  the  plant's  presence  and 
extremely  limited  habitat,  as  are  the 
airport  operators  and  others  involved  in 
management  of  the  area.  Therefore, 
designation  of  critical  habitat  would 
provide  no  benefit  with  respect  to 
notification.  In  addition,  given  the 
species'  narrow  distribution  and 
precarious  status,  virtually  any 
conceivable  adverse  effect  would  very 
likely  jeopardize  its  continued 
existence.  Designation  of  critical  habitat 
for  T.  califomicum  would  therefore 
provide  no  benefit  to  the  species  apart 
fixim  the  protection  afforded  by  fisting 
the  plant  as  endangered. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
pubhc  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

All  of  the  occurrences  of  Thlaspi 
califomicum  are  on  privately  owned 
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land.  Hotvever,  impacts  of  modifying 
the  adiacent  airport  have  the  potential  to 
adversely  affect  T.  calif omicum.  due  to 
the  proximity  of  the  plants  to  the 
proposed  parking  apron.  Funds  from  the 
FAA  have  been  used  to  partially  finance 
a  planning  docimient  for  the  Kneeland 
Airport  and  are  proposed  to  be  used  for 
airport  modifications.  Private  sector 
funding  is  not  anticipated  to  be 
available  for  Kneeland  Airport  (Hodges 
&  Shutt  1993).  Reahgnment  of  a  county 
road  adjacent  to  the  airport  may  be 
reqiiired  if  the  runway  is  extended.  This 
woric  could  be  partially  funded  by 
Federal  Highway  Administration  grants, 
thereby  providing  another  avenue  for 
section  7  consultation. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 
endangered  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export  an 
endangered  plant,  transport  such  a  plant 
in  interstate  at  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  an  endangered  plant  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  an  endangered  plant 
to  possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction,  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  if  a  species  is  listed.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  a  proposed 
listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  This 
species  is  not  located  oa  areas  under 
Federal  jurisdiction.  Collection,  damage 
or  destruction  of  this  species  on  Federal 
lands  is  prohibited  (although  in 
appropriate  cases  a  Federal  endangered 
species  pf  rmit  may  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes).  Such  activities  on  areas  not 
under  Federal  jurisdiction  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
California  State  law  or  regulations,  or  in 


violation  of  State  criminal  trespass  law. 
Moderate  livestock  grazing  and  normal 
use  of  the  existing  airfield  and  road  are 
among  the  activities  that  would  be 
imlikely  to  violate  section  9.  Questions 
regarding  whether  specific  activities 
would  cimstitute  a  violation  of  section 
9,  should  this  species  be  listed,  should 
be  directed  to  the  Field  Supervisor  of 
the  Sacramento  Field  Office  (see 
AOCMESSCS  section). 

The  Act  and  50  CFR  17.62  and  17.63 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  plants  under 
certain  drcimistances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
thespecies.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  for  Thiaspi  califomicum  because 
it  is  not  common  in  cultivation  or  in  the 
wild.  Requests  for  copies  of  the 
regulations  regarding  listed  species  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Endangered 
Species  Permits,  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4181  (phone 
503/231-2063;  facsimile  503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resuhing  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited.  The 
Service  will  follow  its  peer  review 
policy  (59  FR  34270;  July  1, 1994)  in  the 
processing  of  this  rule.  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Thiaspi 
califomicum: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

A  final  determination  of  whether  to 
list  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service.  Such  communications  may  lead 
to  a  final  decision-making  document 
that  differs  frt>m  this  proposal. 


The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlifs  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

RefiBivnces  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

Author.  The  primary  author  of  this 
proposed  rule  is  Kirsten  Tarp, 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  section  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  FLOWERING  PLANTS,  to  the  Ust 
of  Endangered  and  Threatened  Plants: 

f  17.12    Endangered  and  threatened  plants. 

•        *        *        •        • 

(W  '  • 
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Species 


Scientific  name  Common  name 


Historic  range 


Famiiy  Status      When  listed        9"^,  Special 

hat)itat  rules 


Flowering  Plants 


TNaspi  c^homicum      Kneeland  Prairie  U.S.A.  (CA) Brassicaceae  E 

panny-aess. 


MA 


NA 


Dated:  December  30. 1997. 
Jamie  Rappapert  Claric 

Director.  U.S.  Pish  and  Wildlife  Service. 
[FR  Doc.  9&-3561  Filed  2-11-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
publia  Notices  o<  hearings  and  tnvestigatiom, 
committee  meetings,  agency  decisions  and 
nJngs,  delegations  ot  authority,  filing  of 
petiions  and  applications  and  agency 
statements  of  organization  and  functions  are 
axamptes  of  documents  appearing  in  ttw 


DEPARTMENT  OF  AGRICULTURE 
Food  Safely  and  Inspection  Servic* 

IDockM  Na  96-064N) 


ActMtlea,  Codex  Allmentarlus 
Oommlaalon:  Dutlee  of  Untied  StatM 


Including  tton-Qovemment  Members 

AQENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Notice;  Request  for  comments. 


t:  This  notice  describes  the 
activities  of  the  Codex  Ahmentarius 
Commission  (Codex):  describes  the 
duties  of  the  United  States  delegate  and 
alternate  delegate  to  Codex  committees: 
provides  the  criteria  and  procedures  to 
be  used  in  selecting  non-govemment 
members  to  various  United  States 
delegations  to  Codex  committees: 
describes  the  appropriate  role  of  non- 
govemment  members  on  Codex 
committees:  identifies  the  manner  in 
which  the  public  will  be  informed  of 
and  may  participate  in  Codex  activities: 
and  requests  comments  on  these 
matters. 

OATCS:  Comments  should  be  submitted 
by  May  13.  1998. 

ADOfCSSCS:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Clerk.  Docket  «095-054N.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspecticm  Service,  Room  102. 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8.30  a.m.  and  4:30  p.m., 
Monday  through  Friday, 
ran  FumMER  mfonumtt  contact: 
F.  Edward  Scarbrough,  Ph.D.,  United 
States  Manager  for  Codex  Alimentarius, 
Office  of  the  Under  Secretary  for  Food 
Safety.  United  States  Department  of 


Agriculture,  Room  4861S.  Washington, 
DC  20250-3700:  (202)  205-7760. 
SUPPI^iBITARY  MFOnHATION: 

Background 

The  Codex  is  the  joint  food  standards 
program  of  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO)  and  the  World  Health 
Organization  (WHO).  This  35-year-old 
program  was  established  to  help  protect 
the  health  of  consumers  and  to  facilitate 
trade  through  the  establishment  of 
international  food  standards,  codes  of 
practice  and  other  guidelines.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  and  by 
promoting  their  adoption  and 
implementation  by  govenmients,  Codex 
seeks  to  faciUtate  world  trade  in  foods 
and  promote  consumer  protection. 

The  Codex  comprises  representatives 
of  more  than  150  member  nations.  It 
meets  every  two  years.  It  adopts  draft 
and  final  standards,  guidelines  and 
codes  of  practice,  and  assigns  new  work 
to  its  subsidiary  bodies.  These 
subsidiary  bodies  perform  the  woiic  of 
developing  the  standards,  guidelines 
and  recommendations.  The  subsidiary 
bodies  include  Regional  Coordinating 
Committees,  Commodity  Committees, 
and  General  Subject  Matter  Committees. 
An  Executive  Committee  of  the  Codex  is 
responsible  for  making 
recommendations  about  the  general 
direction  of  the  Commission's  work. 
The  Executive  Committee,  which  meets 
every  year,  acts  as  the  executive  oi'gan 
of  the  Commission  and  may  make 
decisions  for  the  Codex  subject  to  their 
approval  at  the  next  biennial  Codex 
session.  Regional  coordinating 
committees  ensure  that  the  work  is 
responsive  to  regional  interests  and  to 
developing  countries.  The  Codex  has  set 
up  commodity  committees  and  general 
subject  matter  committees.  These  are  the 
groups  that  draft  standards  and  make 
recommendations  to  the  Codex.  The 
U.S.  participates  in  all  active  General 
Subject  Matter  and  Commodity 
Committees  and  in  the  Regional     • 
Coordinating  Committee  for  North 
America  and  the  South  West  Pacific. 

In  the  United  States,  the  United  States 
Department  of  Agriculture  (USDA):  the 
Food  and  Drug  Administration  (FDA), 
Department  of  Health  and  Human 
Services  (HHS);  the  Enviroimiental 
Protection  Agcmcy  (EPA):  and  the 


Department  of  Commerce  (DOC)  manage 
and  carry  out  U.S.  Codex  activities. 
Executive  direction  to  the  e^ort  comes 
from  the  U.S.  Manager  for  Codex, 
supported  by  the  U.S.  Codex  Office.  The 
U.S.  Delegates  to  the  subsidiary  bodies 
participate  in  the  development  of 
standards.  These  delegates  and  the 
alternate  delegates  are  government 
officials  in  USDA.  FDA.  EPA  and  DOC. 
The  delegates  develop  U.S.  positions  on 
issues  to  be  considered.  All  interested 
parties  are  invited  to  provide 
information  and  comments  on  the 
issues.  As  the  delegates  prepare  for  the 
meetings  of  their  committees,  they  form 
delegations  comprised  of  individuals 
having  an  interest  in  the  issues  and 
whose  expertise  they  think  would  be 
helpful  or  necessary  at  the  meetings. 
These  individuals  participate  as 
members  of  the  official  U.S.  Delegations, 
at  their  own  expense. 

L  Appointment  and  Reqmnsibilities  of 
the  U.S.  Delegate  to  Codex 

A.  The  United  States  Codex  Steering 
Committee  selects,  and  the  United 
States  Manager  for  Codex  Alimentarius 
appoints,  a  United  States  delegate  as  the 
head  of  the  United  States  delegation  to 
each  Codex  committee  and  an  alternate 
delegate  to  act  in  the  absence  of  the 
United  States  delegate.  The  U.S. 
Delegate  and  the  alternate  delegate  will 
be  full  time  federal  government 
employees. 

B.  The  United  States  delegate,  or  in 
his  absence,  the  alternate  delegate,  is 
responsible  for  representing  the  United 
States  Government  at  all  Codex 
committee  sessions  and  for  presenting 
the  United  States  position  on  each 
agenda  item  at  Codex  committee 
sessions.  It  is  the  United  States 
delegate's  responsibility  to  ascertain  the 
United  States  Government's  current        4 
position  on  each  Codex  committee 
agenda  item  and  to  draft  the  United 
States  Govenmnent's  response  to  each 
agenda  item.  Positions  presented  by  the 
United  States  delegate  should  be  based 
on  sound  science  and  take  into  account 
United  States  statutes,  regulations,  and 
policy.  The  United  States  delegate  may 
determine  that  a  proposed  Codex 
standard  that  is  not  consistent  with 
existing  United  States  statutes, 
regulations,  or  policies  is  worthy  of 
consideration  and  may.  in  that  case, 
refer  the  proposed  Codex  standard  to 
the  United  States  agency  responsible  for 


accepting  or  not  accepting  a  particular 
Codex  standard. 

C.  The  United  States  delegate,  in 
consultation  with  the  United  States 
Manager  for  Codex  Alimentarius.  is 
responsible  for  selecting  non- 
governmental members  to  serve  on  the 
United  States  delegation  to  the  Codex 
committee. 

n.  Fonnation  of  Delegations 

A.  The  United  States  delegate,  in 
consultation  with  the  United  States 
Manager  for  Codex  Alimentarius.  selects 
a  delegati(Hi. 

B.  The  number  of  the  United  States 
delegation  members,  including 
government  and  non-govemment 
members,  is  limited  to  a  maximum  of 
twenty-five  persons  for  each  Codex 
committee. 

C.  The  United  States  delegate  will 
strive  to  form  a  delegaticm  that:  (1)  Has 
expertise  relevant  to  the  items  on  the 
agenda  of.  or  likely  to  be  discussed  at, 
the  particular  Codex  committee  session: 
(2)  can  assist  the  United  States  del^^e 
with  items  on  the  agenda  of.  or  likely  to 
be  discussed  at  the  particular  Codex 
committee  session:  O)  is  representative 
of  the  individiials.  groups,  and 
organizations  that  have  an  interest  in 
the  items  on  the  agenda  of.  or  likely  to 
be  discussed  at  the  [>articular  Codex 
committee  session;  and  (4)  is 
representative  of  the  individuals. 

-  groups,  and  organizations  that  could  be 
affected  by  standards  to  be  considered  at 
the  Codex  session. 

D.  With  regard  to  selection  of  non- 
govemment  members  to  delegations,  the 
United  States  delegate  will  consider  the 
following:  (1)  The  necessity  of  obtaining 
the  informed  views  of  non-govemment 
individuals  during  the  Codex  committee 
session;  (2)  whether  consultations  or 
opportunities  to  provide  written 
comments  prior  to  the  Codex  committee 
session  would  be  an  adequate 
alternative  to  including  non-govemment 
members  on  the  United  States 
delegation:  and  (3)  the  number  of  non- 
govemment  members  that  would  be 
required  on  the  United  States  delegation 
to  provide  balanced  representation  of 
the  individuals,  groups,  and 
organizations  that  have  an  interest  in 
the  items  on  the  agenda  of.  or  likely  to 
be  discussed  at,  a  particular  Codex 
committee  session  and  could  be  affected 
by  standards  to  be  considered  at  the 
Codex  session. 

in.  Application  «nd  Selection 
Procedures  Cmr  Non-Government 
Members 

A.  Individuals  and  representatives 
from  groups  and  organizations 
interested  in  becoming  members  of  the 


United  States  delegation  should  contact 
the  United  States  delegate  or  the  Office 
of  the  United  States  N^ager  for  Codex 
Alimentarius. 

B.  The  United  States  delegate:  (1)  Will 
consider  all  requests  for  membership  on 
the  United  States  delegation:  (2)  may 
seek  volunteers  for  membership  on  the 
United  States  delegation:  and  (3)  may 
identify  and  solicit  for  membership  on 
the  United  States  delegation  non- 
govemment  individual  and 
representatives  from  groups  or 
organizations  that  will  result  in  a 
delegation  that  meets  the  criteria  in 
paragraph  n.C.  of  this  notice. 

C.  The  United  States  delegate  may 
select  non-govemment  members  from 
labor  groups,  the  academic  community, 
trade  associations,  specific  business 
firms.  pubUc  interest  groups,  and  from 
other  sources,  including  the  public  at 
large.  The  United  States  delegate  will 
not  be  required  to  select  more  than  one 
representative  from  the  same  non- 
governmental organization  to  become  a 
member  of  the  United  States  delegation 
merely  because  the  non-governmental 
organization  represents  more  than  one 
entity  or  because  there  are  differing 
views  among  individuals  or  entities 
within  the  non-governmental 
organization.    . 

D.  The  United  States  delegate  may 
request  that  any  person  interested  in 
becoming  a  member  of  the  United  States 
delegation  submit  for  consideration  a 
written  summary  of  his  or  her 
qualifications.  This  summary  should 
include  information  pertinent  to  the 
work  carried  out  under  the  general 
terms  of  reference  of  the  committee,  as 
well  as  to  particular  items  on  the  agenda 
of.  or  likely  to  be  discussed  at. 
upcoming  Codex  committee  sessions. 

E.  The  United  States  delegate  may 
limit  the  period  of  participation  on,  and 
may  exclude  from,  the  United  States 
delegation  any  non-govemment  member 
whose  conduct  is:  (1)  Contrary  to  the 
provisions  of  this  notice;  (2)  contrary  to 
limitations  or  prohibitions  imposed  by 
the  United  States  delegate  pursuant  to 
this  notice  or  other  authority;  or  (3) 
prejudicial  to  the  interest  of  tbe  United 
States  Government,  including  the 
effective  functioning  of  the  United 
States  delegation.  No  non-govemment 
member,  however,  may  be  excluded 
from  the  United  States  delegation 
merely  because  of  views  provided  in 
good  faith  to  other  members  of  the 
United  States  delegation,  nor  may  a 
non-govemment  member  be  excluded 
from  the  United  States  delegation  for 
declining  to  provide  views  on  a  matter 
based  upon  the  non-govemment 
member's  belief  that  his  or  her  views 
would  be  inappropriate  or  prejudicial  to 


the  United  States  Government's 
position. 

IV.  Responsibilities  on  Non- 
GoTemment  Members  on  U.S.  Codex 
Committee  Delegations 

A.  Non-govemment  members  should 
attend  all  Codex  committee  sessions  and 
be  available  to  assist  the  United  States 
delegate,  upon  request.  In  addition,  all 
members  of  the  United  States  delegation 
are  expected  to  attend  delegation 
meetings  convened  by  the  United  States 
delegate. 

B.  A  member  of  a  United  States 
delegation  may  not  serve  concurrentiy 
during  a  Codex  committee  session  as  a 
member  of  any  other  country's 
delegation  or  on  the  delegation  of  an 
accredited  observer  to  the  Codex 
session. 

C.  Non-govemment  members  are  not 
permitted  to  speak  with  foreign 
government  officials  on  behalf  of  the 
United  States  Government  at  any  Codex 
committee  session.  However,  the  United 
States  delegate  may  authorize  a  non- 
govenmient  member  to  explain  a        ^ 
technical  or  factual  point,  if,  in  the 
judgement  of  the  United  States  delegate: 
(1)  tiie  explanation  by  the  non- 
government member  will  advance 
United  States  Government  objectives  at 
the  Codex  committee  session;  or  (2)  the 
non-govemment  member  is  best  able  to 
explain  the  technical  or  factual  point 
under  discussion. 

D.  To  the  extent  feasible,  the  United 
States  delegate  will  consult  with  and 
seek  recommendations  from  non- 
govemment  members,  but  will  not  be 
obliged  to  present  at  any  Codex 
committee  session  any  recommendation 
made  by  any  non-govemment  member. 

E.  Non-govemment  members  shall  not 
at  any  time  negotiate  or  purport  to 
negotiate  for  the  United  States 
Government.  Non-govemment  members 
shall  not  take  any  individual  action  on 
behalf  of  the  United  States  Government 
without  express  permission  from  the 
United  States  delegate.  Non-govemment 
members  shall  not  advocate  positions 
outside  of  the  United  States  delegation 
during  a  Codex  committee  session  that 
would  tend  to  undermine  the  position 
of  the  United  States  Government,  as 
determined  by  the  Unjted  States 
delegate.  However,  membership  on  the 
United  States  delegation  by  a  non- 
govemment  member  does  not  prohibit 
any  other  individual,  including  an 
individual  from  the  same  organization 
as  the  non-govemment  member,  from 
expressing  views  that  are  not  in 
accordance  with  the  United  States 
Government's  position.  Further,  no  non- 
govenunent  member  of  the  United 
States  delegation  shall  be  prohibited 
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from  expressing  views  on  the  outcome 
of  a  negotiation  after  conclusion  of  the 
negotiation  or  Codex  committee  session. 

P.  Non-govemment  members  are  not 
immune  from  any  laws  or  regulation  of 
the  United  States  or  of  the  host  country 
as  a  result  of  participation  on  a  United 
States  delegation,  and  no  government 
official  may  represent  that  participation 
confers  any  such  inununity. 

V.  Public  Notification  of  and 
Participation  in  U.S.  Codex 

A.  The  Office  of  the  United  States 
Manager  for  Codex  Alimentarius 
publishes  annually  in  the  Federal 
Ragiater  a  notice  containing  (1) 
Descriptions  of  the  standards  under 
consideration  or  planned  for 
consideration  by  Codex  committees  and 
whether  the  United  States  is 
participating  in  the  consideration  of 
those  standards;  (2)  the  agenda  for 
United  States  participation  in  Codex 
committee;  (3)  the  agency  responsible 
for  representing  the  United  States  with 
regard  to  each  standard  under 
consideration  or  planned  for 
consideration  by  Codex  committees;  and 
(4)  a  list  of  the  Codex  committees  and 
the  names  and  agency  affiliations  of  the 
United  States  delegate  and  alternate 
delegate  for  each  committee.  This  same 
information  is  available  through  the 
U.S.  Codex  website:  http:// 
www.usda.gov/agency/fsis/codex/ 
index.htm.  Also,  the  United  States 
Manager  for  Codex  Alimentarius 
maintains  a  list  of  non-govemment 
individuals,  groups,  and  organizations 
that  have  expressed  an  interest  in  the 
activities  of  the  Codex. 

B.  The  United  States  delegate  and 
alternate  delegate  will  facilitate,  to  the 
greatest  extent  possible,  public 
participation  in  the  United  States 
Government  activities  relating  to  the 
Codex.  Toward  this  end,  the  United 
States  delegate  will  maintain  a  list  of 
individuals,  groups,  and  organizations 
that  have  expressed  an  interest  in 
activities  of  the  Codex  committees. 

C  The  United  States  delegate  will 
nodfy  members  of  the  public  who  have 
indicated  an  interest  in  a  particular 
Codex  committee's  activities  of  the 
status  of  each  agenda  item  and  the 
United  States  Government's  position  or 
preliminary  position  on  the  agenda 
item,  if  such  a  position  has  been 
determined.  The  United  States  delegate 
may  request  members  of  the  public  who 
have  indicated  an  interest  in  a  particular 
Codex  committee's  activities  to  submit 
written  comments.  Public  meetings  may 
also  be  held  to  receive  comments. 

D.  As  required  by  section  491  of  the 
Trade  Agreement  Act  of  1979.  as 
amended.  (19  U.S.C  2578),  the  agency 
responsible  for  accepting  or  rejecting  a 


particular  Codex  sanitary  or 
phytosanitary  standard  shall  provide 
opportunity  for  public  comment  on  the 
Codex  standards  under  consideration  or 
planned  for  consideration.  This 
opportunity  for  public  comment  will  be 
provided  as  early  as  possible  following 
the  identiRcation  of  a  sanitary  or 
phytosanitary  standard  for 
consideration  by  a  Codex  committee. 
The  comments  received  will  be  taken 
into  account  in  the  United  States 
delegate's  participation  in  the 
considerations  of  the  Codex  committee. 

E.  The  United  States  delegate  may 
solicit  comments  as  deemed  appropriate 
and  all  comments  received  will  be 
considered.  Public  comments  relevant 
to  Codex  committee  activities  should  be 
supported  by  as  much  data  or  research 
as  possible  and  such  data  or  research 
should  be  properly  referenced  to 
enhance  the  persuasive  impact  of  the 
comments,  llie  United  States  delegate 
will  consider  all  ccmiments  received  but 
will  not  be  bound  to  agree  with  any 
comment.  The  views  expressed  in  these 
comments  may  or  may  not  be  presented 
by  the  United  States  delegate  to  a  Codex 
committee. 

Done  at  Washington.  DC.  on  Febniary  6, 
1998. 

F.  Edward  Scaitrough. 
United  States  Manager  for  Codex 
Alimentarius. 
IFR  Doc.  9S-3507  Filed  2-11-98;  8:45  am] 
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ARCTIC  RESEARCH  COMMISSION 
February  4. 1998. 

Notio*  of  MMlIng 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  50th  Meeting  in  Washington,  DC  on 
February  23  and  24,  1998. 

"The  Meeting  will  be  held  in  the  Board 
Room  of  the  U.S.  National  Museum  of 
Natural  History  (Smithsonian 
Institution),  first  floor.  Constitution 
Avenue  at  Tenth  Street,  NW.  and  will 
begin  at  9:00  a.m.  on  both  days. 
Attendees  must  use  the  Constitution 
Avenue  Entrance. 

Topics  for  the  meeting  include  agency 
rep>ort8  and  a  special  focus  on  the 
Environmental  Impact  Statement  (EIS) 
Process.  BLM  and  the  U.S.  Army  Corps 
of  Engineers  will  make  presentations  on 
their  EIS  work  in  the  U.S.  Arctic.  A 
report  on  the  recent  cruise  of  the  USS 
Hawkbill  nuclear  submarine  research 
cruise  in  the  Arctic  Ocean  will  also  be 
presented. 

Any  person  planning  to  attend  the 
Tuesday  meeting  who  requires  sf>ecial 
accessibility  features  and/or  auxiliary 


aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director. 
Arctic  Research  Commission,  703-525- 
0111  or  TDD  703-306-0090. 
Ganelt  W.  Brass, 
Executive  Director. 

IFR  Doc.  98-3596  Filed  2-11-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Rsvisw; 
Comment  Rsqusst 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Tide:  Census  2000  Dress  Rehearsal 
Integrated  Coverage  Measurement  (ICM) 
Person  Interview  and  Outmover  Tracing 
Activities. 

Form  numbeiis):  CAPI  Person 
Interview,  CAPI  Person  QA  Interview, 
CATI  Outmover  Tracing  Interview,  and 
DX-1340. 

Agency  approval  number:  None.    . 

Type  of  request:  New  collection. 

Burden:  11,175  hours. 

Number  of  respondents:  28,400. 

Avg  hours  per  response:  About  19 
minutes. 

Needs  and  uses:  The  Bureau  of  the 
Census  developed  the  Integrated 
Coverage  Measurement  (IC^)  approach 
for  measuring  coverage  of  housing  units 
and  populations  during  the  decennial 
census.  In  the  Census  2000  Dress 
Rehearsal,  we  are  interested  in 
conducting  a  rehearsal  of  our  ICM 
approach  to  measuring  the  coverage  of 
the  census  for  housing  units  and  people. 

The  first  phase  of  ICM  consists  of 
developing  an  independent  listing  of  all 
addresses  within  the  Census  2000  Dress 
Rehearsal  sites.  The  independent  listing 
will  be  matched  to  the  census  list  of 
addresses;  the  unmatched  cases  will  be 
sent  to  the  field  for  reconciliation 
during  the  Housing  Unit  Follow-up 
operation.  The  resultant  address  listing 
will  be  used  in  the  ICM  Person 
Interview  phase.  The  materials  for  the 
independent  listing  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB).  The  materials  for  the 
Housing  Unit  Follow-up  operation  are 
currently  awaiting  OMB  approval. 

During  the  ICM  Person  mterview,  the 
Bureau  of  the  Census  will  interview 
target  ICM  sample  cases.  Intensive 
probing  techniques  will  be  used  to 
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reconttruct  a  rostw  of  the  residents  of 
the  housing  unit  on  census  day.  When 
combined  with  our  efforts  to  match 
responses  to  the  results  of  the  initial 
count,  the  interview  data  will  identify 
persons  missed  or  incorrectly  included 
in  the  census  as  well  as  peraons 
correctly  enumerated. 

For  census  day  residents  that  have 
moved  (outmovers).  we  will  attempt  to 
locate  and  interview  the  census  day 
residents  at  their  new  address.  We  will 
use  proxy  infcmnation  gathered  from 
current  residents  in  cases  where  we 
cannot  locate  outmovers. 

For  quality  assurance,  at  maximum,  a 
20  percent  random  sample  of 
respondents  in  the  ICM  sample  will  be 
reinterviewed. 

After  the  person  interview,  person 
matching  for  Dual  System  Estimation 
(DSE)  will  be  conducted.  Unresolved 
cases  will  be  reconciled  in  the  field 
during  the  ICM  Person  Follow-up 
'  interview.  The  materials  to  be  used  in 
the  Person  Follow-up  interview  will  be 
submitted  later  this  year. 

Affected  public:  Individuals  or 
households. 

Frequency:  One-time. 
Respondent's  obligation:  Mandatory. 
Legal  authority:  Title  13  USC, 
Sections  141, 193,  and  221. 

OMB  desk  officer:  Nancy  IGrkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5312, 14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMD  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  February  6, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc  98-3616  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intsmationai  Trade  Adminiatration 

[A-429-601] 

Solid  Uraa  From  th«  Fomtar  Qannan 
Democratic  Republic:  Initiation 
(Consideration  of  Revocation  of  Order) 
and  Preliminary  Results  Ontent  To 
Revoke  Order)  of  Changed 
Clreumstanoes  Antiduinping  Duty 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  finding. 

SUMMARY:  In  response  to  a  letter  filed  on 
January  26, 1998,  by  the  Ad  Hoc 
Committee  of  Domestic  Nitrogen 
Producers  (petitioners)  indicating  that 
they  have  no  further  interest  in  the 
importation  or  sale  of  solid  urea  bom 
the  former  German  Democratic  Republic 
(G.D.R.),  the  Department  of  Commerce 
(the  Department)  is  initiating  a  changed 
circumstances  antidumping  duty  review 
and  issuing  a  preliminary  intent  to 
revoke  the  antidumping  duty  finding  on 
solid  urea  from  the  former  G.D.R.  Based 
on  the  fact  that  the  petitioners  have 
expressed  no  further  interest  in  the 
importation  or  sale  of  solid  urea 
produced  in  the  former  G.D.R. ,  we 
intend  to  revoke  this  finding.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Kinsella  at  (202)  482-4093  or 
Steven  D.  Presing  at  (202)  482-0194, 
AD/CVD  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  351  (62  FR  27296). 

8UPPI.EMENTARY  INFORMATION: 

Background 

On  January  26, 1998,  petitioners 
informed  the  Department  in  writing  that 
they  do  not  object  to  a  changed 


drcumitances  review  and  have  no 
further  interest  in  the  importation  or 
sale  of  solid  urea  produced  in  the 
former  G.D.R. 

Scope  of  Review 

Imports  covered  by  this  review  are 
those  of  solid  urea.  At  the  time  of  the 
publication  of  the  antidumping  duty 
order,  such  mierchandise  was 
classifiable  under  item  480.30  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  item  number 
3102.10.00.  These  TSUSA  and  HTS  item 
niunbers  are  provided  for  convenience 
and  Customs  purposes  only.  The 
Department's  written  description  of  the 
scope  remains  dispositive  for  purposes 
of  the  order. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Review 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  may  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request 
containing  information  concerning 
changed  circumstances  sufficient  to 
warrant  a  review. 

'The  Department's  regulations  at  19 
CFR  351.222(g)  permit  the  Department 
to  conduct  a  changed  circumstances 
review  under  19  CFR  351.216  based 
upon  an  affirmative  statement  of  no 
interest  from  producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains.  In  addition,  in  the  event 
that  the  Department  concludes  that 
expedited  action  is  warranted,  section 
351.221(c)(3)(ii)  of  the  regulations 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results.  Therefore,  in  accordance  with 
section  751(b)  of  the  Act  and  19  CFR 
351.216,  351.221,  and  351.222  based  on 
an  affirmative  statement  of  no  interest  in 
this  proceeding  by  petitioners,  we  are 
initiating  this  changed  circumstances 
review.  Based  on  the  fact  that  no  other 
interested  parties  have  objected  to  the 
position  taken  by  petitioners  that  they 
have  no  further  interest  in  the  order 
regarding  solid  urea  from  the  former 
G.D.R.,  we  have  determined  that 
expedited  action  is  warranted,  and  we 
are  combining  these  notices  of  initiation 
and  preliminary  results.  We  have 
preliminarily  determined  that  there  are 
changed  circumstances  sufficient  to 
warrant  revocation  of  the  finding  on 
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solid  urea  from  the  former  G.D.R. 
Therefore,  we  are  hereby  notifying  the 
public  of  our  intent  to  revoke  the 
antidumping  duty  order  as  it  relates  to 
imports  of  solid  urea  from  the  former 

G.D.R. 

Interested  parties  may  submit  case 
briefs  and/or  written  comments  no  later 
than  30  days  after  the  date  of 
publication  of  these  preliminary  results. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  Hnal  results  of  this  changed 
cinnunstances  review,  which  will 
include  the  results  of  its  analysis  raised 
in  any  such  written  comments. 

If  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service 
(Customs)  to  end  the  suspension  of 
liquidation  of  all  unliquidated  entries  of 
solid  urea  from  the  former  G.O.R.  not 
subject  to  final  results  of  review 
pursuant  to  section  751  of  the  Act  and 
refund  any  estimated  antidumping 
duties  collected  for  such  entries  of  soUd 
urea  in  accordance  with  19  CFR 
351.222,  with  interest  in  accordance 
%vith  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  pubhcation  of  the  final 
results  of  this  changed  circumstances 
review. 

This  initiation  of  review  and  notice 
are  in  accordance  with  section  751(b)  of 
the  Act.  (19  U.S.C.  1675(b)),  and  19  CFR 
351.216,  351.221,  and  351.222. 

Dated:  January  26, 1998. 
Robert  S.  LaRiMM, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9S-348S  Filed  2-11-98:  8:45  am) 
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DEPARTMENT  OF  COHMMERCE 

IntamatkKial  Trade  Administration 
(A-429-601] 

Solid  Uraa  From  tha  Formar  Qarman 
Damocrattc  Rapubiic;  Final  Raauits  of 
Changad  Circumstancaa  Raviaw 

AOBCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  review. 

summary:  On  May  1.  1995,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  changed 
circumstances  review  to  examine  the 
efiiect.  if  any,  that  the  reuniHcation  of 
Germany  had  on  the  antidumping  duty 


order  covering  soUd  urea  &t>m  the  five 
German  states  (Brandenbiug. 
Mecklenburg- Vorpommem.  Saxony. 
Saxony-Anhalt.  and  Thuringia  (plus  any 
other  territory;  hereinafter  the  "Five 
States")  that  formerly  constituted  the 
German  Democratic  Republic  (GDR)  (60 
FR  21067).  We  have  now  completed  this 
review  and  have  not  changed  our 
determination  bom  the  preliminary 
results. 

EFFECTIVE  DATE:  February  12. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Presing  and  Nithya  Nagarajan 
at  (202)  482-3793,  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington. 
ex:  20230. 
SUPPlfMBfTARY  INFORMATION: 

Applicable  Statute  aod  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  May  1, 1995.  the  Department  of 
Commerce  published  the  preliminary 
results  of  this  review. 

On  November  17.  1997.  the 
Department  of  Commerce  published  the 
final  resiUts  of  an  administrative  review 
of  the  order  on  solid  urea  from  the  Five 
States  pursuant  to  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  review  covered  one  manufacturer/ 
exporter.  SKW  Stickstoffwerke  Piesteritz 
GmbH  (SKWP),  and  the  period  July  1, 
1995  through  June  30, 1996.  As  a  resuh 
of  that  review,  the  Department 
instructed  Customs  to  establish  a  new 
cash  deposit  rate  for  SKWP  of  0.00 
percent.  Also  as  a  result  of  that  review, 
the  Department  instructed  Customs  to 
terminate  suspension  of  liquidation  for 
shipments  of  solid  urea  produced  by 
firms  located  outside  the  Five  States. 

We  have  now  completed  the  instant 
changed  circumstances  review  and  have 
not  changed  our  determination  from  the 
preliminary  results. 

Scope  of  the  Review 

Importers  covered  by  this  review  are 
those  of  solid  urea.  At  the  time  of  the 
publication  of  the  antidumping  duty 
order,  such  merchandise  was 
classifiable  under  item  number  480.30 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currently  classified 
imder  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  item  number 
3102.10.00.  These  TSUSA  and  HTS  item 


numbers  are  provided  for  convenience 
and  Customs  purposes  only.  The 
Department's  written  description 
remains  dispositive. 

Anal3rsis  of  Comments  Received 

We  received  comments  from  the 
German  Government,  the  Ad  Hoc 
Committee  of  Domestic  Nitrogen 
Producers  (the  "Petitioner"),  and  SKW 
(on  behalf  of  SKW  Trostberg  AG.  SKWP, 
and  SKW  Chemicals.  Inc.).  We  received 
rebuttal  comments  from  the  Petitioner, 
SKW,  and  Hydro  Agri  Brunsbuttel 
GmbH  ("Hydro  Agri").  We  conducted  a 
hearing  attended  by  all  parties  on  June 
14, 1995. 

Comment  1:  The  German  Government 
believes  that  the  Department  should 
immediately  revoke  the  antidumping 
duty  order  on  urea,  arguing  that  the 
Department's  preliminary  determination 
ignores  the  de  jure  and  de  facto 
integration  of  the  Five  States  into  the 
imified  FRG  and  the  integration  of 
companies  located  in  the  Five  States 
into  the  unified  FRG's  market  economy. 
The  German  Government  states  that  it  is 
unacceptable  that  privatized  German 
companies  are  still  being  judged  by  the 
behavior  of  their  predecessore. 

SKW  agrees  with  the  German  . 
Government  and  argues  that  the 
"fundamental  and  irreveraible"  changes 
which  have  taken  place  as  a  result  of 
reunification  constitute  changed 
ciraunstances  which  justify  revocation 
of  the  order  piu^uant  to  the 
Department's  regulations  and  section 
751(c)  of  Act  (19  U.S.C.  1675(c)(1988)). 

Petitioner  objects  to  revocation  of  the 
order  on  this  basis  contending  that  1) 
that  there  is  no  evidence  on  the  record 
of  this  proceeding  which  establishes 
when,  if  ever,  the  Five  States  ceased  to 
operate  as  a  non-market  economy 
within  the  meaning  of  section  771(18)  of 
the  Act  (19  U.S.C.  §  1677(18)(1988));  2) 
a  change  in  economic  status  does  not 
provide  a  basis  for  revoldng  the  order; 
3)  revocation  of  the  order  based  upon 
the  change  in  political  borders  would 
deprive  if  of  the  relief  from  unfairly 
traded  imports  that  it  sought  and 
obtained,  a  principle,  petitioner  asserts, 
upheld  by  the  Court  of  International 
Trade  in  Techsnabexport.  Ltd.  v.  United 
States.  802  F.  Supp.  469,  472  (CTT  1992) 
and  4)  this  changed  circumstances 
review  was  initiated  only  to  examine 
the  applicability  of  the  order  to  post- 
unification  shipments  of  the  subject 
merchandise  from  producers  located 
outside  the  Five  States — not  whether  the 
order  should  be  revoked. 

Department's  Position:  As  in  the 
Federal  Register  on  May  1, 1995,  the 
Department  determined  that  "as  of 
October  3, 1990.  producers  located  in 


the  five  German  states  that  formerly 
constituted  the  GDR  have  been 
operating  in  a  market-oriented 
economy."  See  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  83  Fed.  Reg. 
21067,  21068  (1995),  citing  Final 
Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  Products 
from  Germany.  58  FR  37315,  37324 
(1993).  However,  it  is  settled 
De[>artment  practice  that  a  change  in 
economic  structure  does  not,  by  itself, 
justify  revocation  of  an  antidumping 
order.  See.  e.g..  Antidumping  Duty 
Order  and  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review;  Certain  Cut-to- 
Lengfh  Carbon  Steel  Plate  From  Poland, 
58  Fed.  Reg.  44166.  44166  (Aug.  19, 
1993).  As  tbe  court  in  the 
Techsnabexport  case  held,  such  matters 
are  properly  the  subject  of  an 
administrative  review  under  section  751 
of  the  Act.  802F.  Supp.  at  472.  This 
position  renders  moot  Petitioner's 
argument  that  there  is  no  evidence  on 
the  record  of  this  proceeding  which 
demonstrates  the  conversion  from  non- 
market  to  market  economy. 

Second,  U.S.  antidumping  law  does 
not  require  revocation  of  an  order  where 
the  country  covered  by  the  order 
undergoes  a  change  in  geo-political 
boimdaries.  The  focus  of  the  law  is  on 
merchandise.  See  Postponement  of 
Preliminary  Antidumping  Duty 
Determination:  Uranium  from  the 
Former  Union  of  Soviet  Socialist 
Republics  (USSR).  57  Fed.  Reg.  11064 
(1992)  (incorporating  by  reference, 
memorandum  from  F.  Sailer  to  A.  Dunn 
dated  March  24, 1992).  See  also  fia 
Farm  Maruifacturing  Co.,  Ltd.  v.  United 
States,  817  F.  Supp.  969,  973  (OT 
1993).  The  governing  principle  in  cases 
involving  changes  in  the  political 
borders  of  respondent  countries  is  that 
such  changes  do  not  affect  the 
geographic  scope  of  an  antidiunping 
measure.  This  principle  comports  with 
the  holding  in  Techsnabexport,  where 
the  Department  determined  that  the 
breakup  of  the  Soviet  Union  did  not 
justify  the  termination  of  the  then- 
pending  investigation  of  uranium.  In 
diat  case,  the  Department  determined 
that  the  correct  approach  in  situations 
where  countries  under  an  antidumping 
duty  order  or  investigation  imdergo 
changes  in  geo-poUtical  boundaries  is  to 
preserve,  notwithstanding  the  change, 
the  original  geographic  scope  of  the 
order  or  investigation. 

Comment  2:  SKW  argues  that  the 
order  must  be  revoked  pursuant  to 
section  353.25(d)(4)9iii)  of  the 
Department's  regulations  because  the 
Petitioner  did  not  file  a  formal  objection 


to  revocation  of  the  order  after  five  years 
had  passed  without  a  request  for  an 
administrative  review,  citing  Kemira 
Fibres  Oyv.  United  States,  861  F.  Supp. 
144  (OT  1994) 

Petitioner  disagrees,  contending  that 
the  Kemira  Fibers  case,  which  involved 
an  extremely  inactive  domestic 
industry,  is  at  the  very  least 
distinguishable  frt>m  this  case  because 
in  this  case  petitioners  have  filed 
numerous  submissions  with  the 
Department  over  the  relevant  five  year 
period  expressing  either  support  for  the 
order  or  opposition  to  its  revocation. 
Petitioner  also  maintains  that  Kemira 
Fibers  was  wrongly  decided  arguing  that 
an  essential  prerequisite  to  revocation 
under  section  353. 25(d)(4)  is  notice  and 
comment.  Petitioner  asserts  that  no  such 
notification  was  ever  provided  in  this 
case  and  that  as  a  result  the  Department 
lacks  the  authority  to  revoke.  Petitioner 
concludes  by  noting  that  the 
Department  has  appealed  the  holding  in 
Kemira  Fibers,  and  it  is  the 
Department's  usual  practice  not  to 
follow  adverse  decisions  that  may  be 
reversed  on  appeal. 

Department's  Position:  The  Court  of 
Appeals  for  the  Federal  Circuit  has 
overturned  the  decision  in  Kemira 
Fibers.  Kemira  Fibres  Oy  v.  United 
States.  61  F.3d  866.  875  (Fed.  Cir.  1995) 
("Revocation  must  be  predicated  on  a 
lack  of  domestic  industry  interest  and 
such  interest  must  be  ascertained 
through  notification  of  an  intent  to 
revoke,")  Therefore,  the  fact  that  the 
Department  never  indicated  an  intent  to 
revoke  pursuant  to  section  353.25(d)(4) 
of  its  regulations,  precludes  revocation 
on  the  grounds  advanced  by  SKW. 

Comment  3:  SKW  argues  that  under 
the  Act  and  its  legislative  history  the 
Dep>artment  is  without  authority  to 
maintain  an  order  on  any  geo-pohtical 
entity  other  than  a  country.  SKW  argues 
that  the  maintenance  of  a  province-  or 
region-specific  order  would  be  an 
imjustifiable  departure  fi«m  the 
Department's  practice.  It  further  ai^ues 
that  additional  support  for  its  position 
is  found  in  Article  VI  of  the  1947  GATT 
which  defines  dumping  as  the 
introduction  of  products  from  "one 
country"  into  the  commerce  of  "another 
country"  at  less  than  their  normal  value. 
Finally,  SKW  argues  tiiat  the 
Techsnabexport  case  does  not  support 
the  Department's  preliminary 
determination  to  maintain  the 
antidumping  duty  order  on  imports 
bom  the  Five  States  because 
Techsnabexport  involved  the 
dissolution  of  a  country  (the  Soviet 
Union)  and  whether  a  pending 
antidumping  investigation  could 
proceed  against  the  twelve  countries 


that  succeeded  it.  Here,  SKW  submits, 
the  question  is  whether  changed 
ciraunstances  warrant  the  revocation  of 
an  antidumping  order  covering  a  non- 
mariiet  country  that  has  ceased  to  exist 
due  to  its  complete  unification  with  and 
assimilation  into  a  market  economy 
country.  Furthermore,  SKW  argues, 
Techsnabexport  did  not  embrace 
province-  or  region-specific  orders  but 
rather  expressly  stated  that  antidumping 
orders  must  address  merchandise  from 
particular  countries. 

Citing  section  771(3)  of  the  Act. 
Petitioner  argues  that  neither  the  1947 
GATT  nor  U.S.  law  preclude  the 
maintenance  of  an  antidiunping  duty 
order  on  less  than  a  country-wide  basis. 
Petitioner  also  cites  Certain  Softwood 
Lumber  from  Canada  as  an  example  of 
at  least  one  proceeding  imder  Title  VII 
which  did  not  apply  to  merchandise  on 
a  country-wide  basis.  57  FR  22570. 
22623  (1992).  Petitioner  further 
contends  that  a  province-  or  region- 
specific  order  is  supported  by  the 
holding  and  rationale  of  the 
Techsnabexport  case.  802  F.  Supp.  469. 
The  principal  issue  in  both  cases, 
petitioner  argues,  is  what  effect,  if  any, 
poUtical  changes  in  a  geographic  region 
subject  to  an  antidumping  proceeding 
have  upon  that  proceeding.  The  holding 
of  the  court  in  the  Techsnabexport  case 
is  that  antidumping  proceedings  need 
not  be  extinguished  as  a  result  of 
shifting  geo-political  borders  or  changes 
in  governments.  Petitioner  also  argues 
that  SKW  is  mistaken  when  it  claims 
that  the  Techsnabexport  decision 
supports  the  proposition  that  an 
antidumping  order  must  always  apply 
to  merchandise  from  a  particular 
country.  According  to  Petitioner,  the 
definition  of  "coimtry"  imder  the 
statute  was  never  at  issue  in  the 
Techsnabexport  case. 

Hydro  Agri  agrees  that  the 
Department  has  the  legal  authorify  to 
maintain  the  subject  order  on  the  Five 
States. 

Department's  Position:  The  issue  in 
this  case  is  whether  the  Department, 
once  having  issued  a  country-wide 
order,  must  revoke  that  order  if  the 
country  covered  by  the  order  undergoes 
a  change  in  geo-political  boundaries  or 
whether  the  Department  may  maintain 
the  order  on  the  same  merchandise  bom 
the  same  geographic  region  as  before  the 
change  occurred.  ^ 

As  state  above,  in  response  to 
Comment  No.  1,  nothing  in  U.S. 
antidumping  law  requires  revocation  of 
an  order  where  the  country  covered  by 
the  order  undergoes  a  change  in  geo- 
pohtical  boundaries.  Rather,  the  correct 
approach  in  such  situations  is  to 
preserve,  notwithstanding  the  change  in 
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government  and  f>olitical  borders,  the 
geographic  region  (and  by  extension  the 
producers)  subject  to  the  order.  We 
beheve  this  position  in  consistent  with 
U.S.  antidumping  law  and  our 
international  obligations  and  note  again 
that  this  principle  has  been  upheld  by 
the  Courts  in  Techsnabexport.  802  F. 
Supp.  at  472. 

Comment  4:  Petitioner  argues  that  the 
order  should  be  applied  to  urea 
produced  throughout  Germany, 
contending  that  extension  of  the  order  is 
consistent  with  the  1947  GATT,  which 
does  not  require  an  injury  determination 
to  be  based  upon  an  examination  of  all 
exports  from  an  exporting  country,  and 
is  consistent  with  U.S.  law.  Petitioner 
notes  that  the  Department  normally 
analyzes  only  60  percent  of  all  sales  in 
a  LTJrV  investigation.  Petitioner  further 
contends  that  in  Pure  and  AUoy 
Magnesium  from  Canada,  the 
Department  made  an  affirmative  LTFV 
determination  with  respect  to  exports 
from  the  province  of  Quebec,  but 
applied  the  order  to  all  of  Canada.  57  FR 
30939  (1992).  Lastly.  Petitioner  claims 
that  extending  the  order  to  all  urea 
producers  in  Germany  is  necessary,  as  a 
practical  matter,  in  order  to  preserve  the 
integrity  of  the  order  and  prevent  the 
potential  transshipment  of  urea. 

SKW  opposes  extension  of  the  order 
to  all  urea  produced  in  Germany, 
arguing  that  under  U.S.  law  such  action 
would  violate  the  due  process  rights  of 
producers  located  outside  the  Five 
States  since  neither  the  Department  nor 
the  International  Trade  Commission 
(ITC)  has  investigated  these  producers. 
SKW  also  argues  that  this  action  would 
violate  the  1947  GATT,  which  states 
that  an  investigation  must  be  conducted 
before  levying  duties.  SKW  asserts  that 
applying  the  results  of  an  investigation 
covering  pait  of  an  industry  to  an  entire 
industry  in  a  country,  does  not  justify 
extending  an  order  on  one  country  to 
another  country.  Finally,  SKW  argues 
that  Petitioner's  discussion  of 
circumvention  is  unfounded. 

Hydro  Agri  also  objects  to  extension 
of  the  order,  arguing  that  extension 
would  deprive  Hydiro  Agri  of  its  due 
process  rights.  According  to  Hydro  Agri, 
Petitioner's  concerns  about 
circumvention  are  baseless. 

Department  Position:  It  would  be 
conuvy  to  the  1947  GnTT  and  U.S.  law 
for  the  Department  to  expand  the 
geographic  scope  of  the  order  on  urea  to 
include  shipments  from  all  of  Germany. 
First,  this  result  would  be  inconsistent 
with  the  principle,  affirmed  in  the 
Techsnabexport  case,  that  changes  in 
the  political  borders  of  respondent 
countries  do  not  affect  the  geographic 
scope  of  antidumping  measures.  802  F. 


Supp.  at  472.  Second,  both  the  1947 
GATT  and  U.S.  law  prohibit  the 
assessment  of  antidumping  duties  in  the 
absence  of  injury  and  LTFV 
determinations.  )ackson.  World  Tmde 
And  The  Law  of  GATT,  412-24  (1969); 
see  also  19  U.S.C.  1673  (1988).  Neither 
the  Department  nor  the  ITC  has  ever 
investigated  imports  of  solid  urea  from 
the  pre-unification  territory  of  the  FRG. 
See  SCM  Corp.  v.  United  States.  473  F. 
Supp.  791.  793  (Cust.  Ct.  1979) 
(antidumping  duties  may  not  be 
imposed  or  an  order  maintained  without 
affirmative  injury  and  LTFV 
determinations). 

Third,  since  the  original  investigation 
was  limited  to  urea  from  the  Five  States, 
producers  outside  the  Five  States  did 
not  satisfy  the  definition  of  "interested 
parties"  eligible  to  p>articipate  in  the 
investigations  at  the  Department  and  the 
ITC.  See  19  U.S.C.  1677(9)  (1988);  19 
CFR  353.2(k).  Given  that  they  were  not 
(and  could  not  have  been)  parties  to  the 
original  investigation,  they  received  no 
formal  notice  or  opportimity  to 
comment,  either  during  the  LTFV  or 
injury  investigation.  They  also  lacked 
standing  to  appeal  the  final  results  of 
these  proceedings.  See  19  U.S.C. 
1516a(d)  (1988).  These  procedural 
safeguards  are  an  essential  aspect  of 
every  antidumping  order.  See,  e.g.. 
Smith  Corona  Corp.  v.  United  States, 
796  F.  Supp.  1532.  1535  (CIT  1992) 
("(vjarious  procediuvl  safeguards  such 
as  opportimity  to  respond  and  to  be 
heard  are  built  into  the  unfair  trade 
laws"). 

Comment  5:  Petitioner  argues  that  the 
administration  of  a  bifurcated  order  will 
require  additional  measures  (i.e., 
monitoring  and  special  Customs 
requirements)  to  ensure  adequate 
consideration  of  administrative  and 
enforcement  issues. 

SKW  argues  that  the  Department 
should  disregard  Petitioner's  discussion 
of  circumvention  as  irrelevant  and 
unsupported. 

Hydro  Agri  argues  that  special 
Customs  requirements  are  unnecessary, 
unduly  burdensome  and  arbitrary,  and 
that  until  there  is  real  evidence  that 
circumvention  is  even  being 
contemplated,  additional  administrative 
burdens  are  unreasonable. 

Department's  Position:  The  record  of 
this  proceeding  lacks  adequate  grounds 
upon  which  to  require  special 
administrative  procedures  in  connection 
with  this  order. 

Comment  6:  SKW  argues  that  if  the 
Department  does  not  revoke  this  order, 
it  should  reduce  the  cash  deposit  rate  to 
zero  percent.  ciUng  as  precedent  Coior 
Televisions  from  Korea.  See  Color 
Television  Receivers  from  Korea,  49  FR 


18336  (1984);  Gold  Star  Co..  Ltd.  v. 
United  States,  692  F.  Supp.  1382, 1382 
(OT  1988). 

Petitioner  argues  that  reducing  the 
cash  deposit  to  zero  would  be  contrary 
to  law  and  claims  that  SKW's  reUance 
on  Television  from  Korea  is  misplaced. 

Department's  Position:  This  comment 
is  moot.  As  noted  in  the  "Background" 
section  of  this  notice,  as  a  result  of  the 
final  results  of  a  recent  administrative 
review.  SKWP's  cash  deposit  rate  was 
lowered  to  0.00  percent. 

Comment  7:  Petitioner  argues  that 
before  conducting  a  market-economy 
analysis  the  Department  must  first 
determine  which  post-unification 
shipments  are  eligible  for  such  analysis. 

SKW  ai^es  that  the  Department 
should  use  a  market-economy  analysis 
for  all  post-reunification  shipments. 

Department  Position:  These  issues  are 
not  relevant  to  this  proceeding.  These 
final  resuhs  concern  the  order's 
applicability  to  post-unification 
shipments  of  subject  merchandise,  not 
the  appropriate  economic  analysis  to  be 
applied  to  such  shipments. 

Final  Resuhs 

The  Department  determines  to 
maintain  the  order  on  soUd  urea  fit>m 
the  Five  States  and  to  allow  entry  of 
shipments  frtun  producers  located 
outside  the  Five  States  ivithout  regard  to 
antidumping  duties. 

Suq>ension  of  Liquidation 

The  following  deposit  requirements 
will  be  effiective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of  changed 
circumstances  review,  as  provided  for 
by  section  751(b)  of  the  Act.  A  cash 
deposit  of  estimated  antidumping  duties 
shall  be  required  on  shipments  of  the 
subject  merchandise  as  follows:  (1)  The 
existing  0.00  percent  cash  deposit  rate 
will  remain  in  effect,  pending  further 
instructions,  for  shipments  of  solid  urea 
produced  by  SKWP;  (2)  the  existing 
44.80  percent  cash  deposit  rate  will 
remain  in  effect,  pending  further 
instructions,  for  shipments  of  solid  urea 
produced  by  all  other  firms  located  in 
the  Five  States;  and  (3)  no  cash  deposit 
will  be  required  for  shipments  of  solid 
urea  produced  by  firms  located  outside 
the  Five  States. 

This  changed  circumstances  review 
and  notice  are  in  accordance  with 
section  752(b)  of  the  Act  (19  U.S.C. 
§  1675(b)  (1988))  and  19  CFR  353.22(0. 


Dated:  January  23, 1998. 

Rolwrl  S.  LaRMM. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  98-3486  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
bitemational  Trade  Administration 

[C-357-404 

Certain  Textile  Mill  Products  From 
Argentina;  initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Countervailing  Duty  RevieMr, 
Consideration  of  Revocation  of  Order, 
and  Intent  to  Revoke  Order 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circimtstances  countervailing  duty 
review,  consideration  of  revocation  of 
order,  and  intent  to  revoke  order. 

summary:  On  April  2. 1996.  the 
Department  of  Commerce  initiated 
changed  circumstances  reviews  of  the^ 
countervailing  duty  orders  on  Leather 
from  Argentina  (55  FR  40212).  Wool 
from  Argentina  (48  FR  14423).  Oil 
Country  Tubular  Goods  from  Argentina 
(49  FR  46564),  and  Carbon  Steel  Cold- 
Rolled  Flat  Products  from  Argentina  (49 
FR  18006).  The  Department  of 
Commerce  initiated  these  reviews  in 
order  to  determine  whether,  in  light  of 
the  decision  in  Ceramica  Regiomontana 
V.  United  States.  64  F.3d  1579, 1582 
(Fed.  Cir.  1995),  the  agency  had  the 
authority  to  assess  countervailing  duties 
on  entries  of  merchandise  covered  by 
these  orders  occxuring  after  September 
20, 1991— the  date  on  which  Argentina 
became  a  "country  under  the 
Agreement"  withhi  the  meaning  of 
former  section  303(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C. 
1303(a)(1)  (1988;  repealed  1994)).  In  the 
final  results  of  these  reviews,  the 
Department  of  Commerce  determined 
that,  based  upon  the  ruling  in  the 
Ceramica  case,  it  lacked  the  authority  to 
assess  coimtervaihng  duties  on 
unliquidated  entries  of  merchandise 
covered  by  the  four  Argentine  orders 
occiuring  on  or  after  September  20, 
1991.  Final  Results  of  Changed 
Circumstances  Countervailing  Duty 
Reviews  and  Revocation  and  Amended 
Revocation  of  Countervailing  Duty 
Orders.  (62  FR  41361). 

As  a  result  of  the  Ceramica 
Regiomontana  v.  United  States  decision 
and  the  changed  circumstances  reviews. 


the  Department  of  Commerce  is 
initiating  a  changed  cimunstances 
review  of  the  countervailing  duty  order 
on  Certain  Textile  Mill  Products  from 
Argentina  (50  FR  9846)  and 
preliminarily  determining  that  it  does 
not  have  the  authority  to  assess 
countervailing  duties  on  imliqmdated 
entries  of  merchandise  covered  by  the 
order  occiming  on  or  after  September 
20, 1991.  Therefore,  we  intend  to  revoke 
this  order  with  respect  to  all 
unliquidated  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption 
during  the  period  May  18, 1992  through 
December  31. 1994.  (The  order  has  been 
revoked  on  two  previous  occasions.  For 
a  further  discussion  of  these  revocations 
and  the  resulting  period  afiiected  by  this 
preliminary  determination,  see  the 
8UPPIXMBITARY  MFONMATION  section 
below).  We  invite  interested  parties  to 
comment  on  ttiis  notice  of  initiation  and 
preliminary  results. 
EFFECTIVE  DATE:  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  or  ICelly  Parkhill.  Office 
of  CVD/AD  Enforcement  VI.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC.  20230; 
telephone:  (202)  482-2786. 
suppt^yeiTARY  information: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,.1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  URAA.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations  published 
in  the  Federal  Register  on  May  19. 1997 
(62  FR  27296). 

History  of  the  Countervailing  Duty 
Order  on  Textile  Mill  Products  From 
Argentina 

The  countervailing  duty  order  on 
Certain  Textile  Mill  Products  from 
Argentina  was  issued  on  March  12, 1985 
pursuant  to  former  section  303(a)(1)  of 
the  Act.  Under  former  section  303,  the 
Department  of  Commerce  (the 
Department)  could  assess  (or  "levy") 
countervailing  duties  without  an  injury 
determination  on  two  types  of  imports: 
(i)  Dutiable  merchandise  fit>m  countries 
that  were  not  signatories  of  the  1979 
Subsidies  Code  or  "substantially 
equivalent"  agreements  (otherwise 
known  as  "countries  imder  the 
Agreement"),  and'(ii)  duty-fi«e 
merchandise  from  countries  that  were 
not  signatories  of  the  1947  General 


Agreement  on  Tariff  and  Trade.  See  S. 
Rep.  249. 96th  Cong.  1st  Sess.  103-06 
(1979);  H.  Rep.  No.  317.  96th  Cong.,  1st 
Sess.  43,  49-50  (1979).  At  the  time  this 
order  was  issued,  textile  mill  products 
from  Argentina  were  dutiable.  Also  at 
that  time,  Argentina  was  not  a  "country 
imder  the  Agreement."  In  short,  U.S. 
law  did  not  require  an  injury 
determination  as  a  prerequisite  to  the 
issuance  of  the  order,  and  none  was 
provided. 

On  August  13. 1990,  the  Department 
revoked  the  countervailing  duty  order 
on  Certain  Textile  Mill  Products  from 
Argentina  pursuant  to  §  355.25(d)(4)(iii) 
of  the  Department's  then-ciurent 
regulations.  See  Certain  Textile  Mill 
Products  from  Argentina  (55  FR  32940). 
The  Department's  decision  to  revoke  the 
order  was  challenged  before  the  U.S. 
Court  of  International  Trade  (OT).  Chi 
March  24, 1992.  the  OT  reversed  the 
Department's  decision,  holding  that  a 
domestic  interested  party  had  properly 
objected  to  the  Department's  intent  to 
revoke  the  countervailing  duty  order. 
See  Belton  Industries  Inc.  v.  United 
States.  OT  Slip  Op.  92-39  (March  24. 
1992).  In  accordance  with  that  decision, 
on  May  7. 1992,  the  OT  ordered  the 
Departinent  to  rescind  the  revocation 
and  reinstate  the  countervailing  duty 
order  on  certain  textile  mill  proiducts 
from  Argentina.  Subsequently,  two 
related  appeals  were  filed  with  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
Belton  Industries,  Inc.  v.  United  States, 
et  al.,  CAFC  Nos.  92-1419,  -1421,  and 
-1451,  and  Belton  Industries,  Inc.  v. 
United  States,  et  al..  CAFC  Nos.  92- 
1452,  and  -1483.  Because  the  United   . 
States  withdrew  its  appeal  (No.  92- 
1421),  and  Argentina  was  not  a  party  to 
the  appeals,  the  CTT  decision  became 
final  and  binding  with  respect  to  the 
order  on  certain  textile  mill  products   ' 
fit>m  Argentina.  Consequently,  the 
Department  rescinded  its  revocation  of 
the  countervailing  duty  order  on  certain 
textile  mill  products  firom  Argentina  and 
reinstated  the  order  on  November  18. 
1992,  effective  May  18,  1992.  See 
Certain  Textile  Mill  Products  from 
Argentina:  Notice  of  Final  Court 
Decision  and  Rescission  of  Revocation 
of  Countervailing  Duty  Order  (57  FR 
54368). 

On  March  1.  1994,  the  Department 
again  published  in  the  Federal  Register 
(59  FR  9727)  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
textile  mill  products  fit>m  Argentina 
pursuant  to  19  CFR  355.25(d)(4)(i)(1994) 
because  no  interested  party  had 
requested  an  administrative  review  for 
at  least  four  consecutive  review  periods. 
The  Department  received  a  timely 
objection  to  the  intended  revocation 
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from  the  American  Textile 
Manufacturers  Institute  (ATMI)  and  its 
member  companies  as  well  as  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU). 

The  Department  requested  clarifying 
information  from  ATMI  and  ACTWU 
regarding  the  like  products  their 
members  produced.  The  Department 
determined  that  ATMI  and  ACTWU  did 
not  qualify  as  interested  parties  with 
respect  to  one  like  product  category, 
"Other  Miscellaneous  Categories." 
Therefore,  the  Department  revoked  the 
order  with  respect  to  that  like  product. 
See  Certain  Textile  Mill  Products  from 
Argentina:  Determination  to  Amend 
Revocation,  in  Part,  of  the 
Countervailing  Duty  Order  (62  PR 
41365). 

As  explained  above,  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Argentina 
was  issued  pursuant  to  former  section 
303.  In  the  Uruguay  Roimd  Agreements 
Act  of  1994  (URAA),  which  amended 
the  Act.  section  303  was  repealed  in 
part  because  the  new  Agreement  on 
Subsidies  and  Countervailing  Measures 
prohibits  the  assessment  of 
coimtervailing  duties  on  imports  from  a 
member  of  the  World  Trade 
Organiiation  without  an  affirmative 
injury  determination.  The  URAA  added 
section  753  to  the  Act.  which  provided 
domestic  interested  parties  with  mi 
opportimity  to  request  an  injury 
investigation  for  orders  that  had  been 
issued  pursuant  to  former  section  303. 

Because  no  domestic  interested 
parties  exercised  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injury  investigation  on  certain  textile 
mill  products  from  Argentina,  the 
International  Trade  Commission  made  a 
negative  injury  determination  with 
respect  to  this  order,  pursuant  to  section 
753(b)(4)  of  the  Act.  As  a  result,  the 
Department  revoked  this  countervailing 
duty  order,  effective  January  1,  1995, 
pursuant  to  section  753(b)(3)(B)  of  the 
Act.  See  Revocation  of  Countervailing 
Duty  Orders  (60  FR  40.568). 

The  Ceramica  RegkHnontana  v.  United 
State*  (Ceramica)  Decision 

On  September  6. 1995.  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  held,  in  a  case 
involving  imports  of  dutiable  ceramic 
tile  from  Mexico,  that  once  Mexico 
became  a  "country  under  the 
Agreement"  on  April  23.  1985  pursuant 
to  the  Understanding  between  the 
United  States  and  Mexico  Regarding 
Subsidies  and  Countervailing  Duties 
(the  Mexican  MOU),  the  Department 
could  not  assess  countervailing  duties 
on  tile  from  that  country  under  former 


section  303(a)(1)  of  the  Act.  Ceramica, 
64  F.3d  at  1582.  "After  Mexico  became 
a  'country  under  the  Agreement,'  the 
only  provision  under  which  ITA  could 
continue  to  impose  countervailing 
duties  was  section  1671."  Id.  One  of  the 
prerequisites  to  the  assessment  of 
countervailing  duties  under  19  U.S.C 
1671  (1988),  according  to  the  Federal 
Circuit,  is  an  affirmative  injury 
determination.  See  also  Id.  at  section 
167le.  However,  at  the  time  the 
countervailing  duty  order  on  ceramic 
tile  was  issued,  the  requirement  of  an 
affirmative  injiuy  determination  under 
U.S.  law  was  not  applicable.  Therefore, 
the  Federal  Circuit  looked  to  see 
whether  the  statute  contained  any 
transition  rules  when  Mexico  became  a 
country  under  the  Agreement  which 
might  provide  the  order  on  tile  with  the 
required  injiuy  test.  Specifically,  the 
court  looked  at  section  104(b)  of  the 
Trade  Agreements  Act  of  1979,  Public 
Law  96-39  (July  20. 1979)  (1979  Act). 

Section  104(d)  was  designed  to 
provide  an  injury  test  for  certain 
countervailing  duty  orders  issued  under 
former  section  303  prior  to  the  effective 
date  of  the  1979  Act  (which  established 
Title  Vn  and,  in  particular,  section  701 
of  the  Act).  However,  in  order  to  induce 
other  coimtries  to  accede  to  the  1979 
Subsidies  Code  (or  substantially 
equivalent  agreements),  the  window  of 
opportunity  was  intentionally  limited. 
In  order  to  qualify  (i)  the  exporting 
nation  had  to  be  a  country  under  the 
Agreement  (e.g.,  a  signatory  of  the 
Subsidies  Code)  by  January  1, 1980.  (ii) 
the  order  had  to  be  in  existence  on 
January  1, 1980  (i.e.,  the  effective  date 
of  Title  vn).  and  (iii)  the  exporting 
country  (or  in  some  instances  its 
exporters)  had  to  request  the  injury  test 
on  or  before  January  2,  1983. 

In  Ceramica.  the  countervailing  duty 
order  on  ceramic  tile  was  issued  in  1982 
and  Mexico  did  not  become  a  country 
under  the  Agreement  until  April  23. 
1985.  Therefore,  in  the  absence  of  an 
injury  test  and  the  statutory  means 
(under  section  104  or  some  other 
provision)  to  provide  an  injury  test,  the 
Federal  Circuit  held  that  the  Department 
could  not  assess  countervailing  duties 
on  ceramic  tile  and  would  have  to 
revoke  the  order  effective  April  23, 1985 
(i.e..  the  date  Mexico  became  a  "country 
under  the  Agreement").  Ceramica,  64 
F.3d  at  1583. 

On  September  20. 1991,  the  United 
States  and  Argentina  signed  the 
Understanding  Between  the  UnRed 
States  of  America  and  the  Republic  of 
Argentina  Regarding  Subsidies  and 
Countervailing  Duties  (Argentine  MOU). 
Section  in  of  mat  agreement  contains 
provisions  substantially  equivalent  to 


the  provisions  in  the  Mexican  MOU  that 
were  before  the  Federal  Circuit  in  the 
Ceramica  case.  Therefore,  on  April  2, 
1996,  the  Department  initiated  changed 
circumstances  reviews  of  the 
countervaiUng  duty  orders  on  Leather 
from  Argentina  (55  FR  40212),  Wool 
from  Argentina  (48  FR  14423).  Oil 
Country  Tubular  Goods  from  Argentina 
(49  FR  46564),  and  Carbon  Steel  Cold- 
Rolled  Flat  Products  from  Argentina  (49 
FR  18006).  Each  of  these  orders  had 
been  issued  without  an  injury 
determination.  The  ptirpose  of  these 
reviews  was  to  determine  whether  the 
Department  had  the  authority,  in  light  of 
the  Ceramica  decision,  to  assess 
countervaiUng  duties  on  entries  of 
merchandise  covered  by  the  orders 
occurring  on  or  after  September  20, 
1991 — the  date  on  whicn  Argentina 
became  a  "country  under  the 
Agreement"  within  the  meaiting  of  19 
U.S.C.  1303(a)(1)  (1988:  repealed  1994). 
The  Department  has  now  completed 
these  reviews.  In  the  Final  Results  of 
Changed  Circumstances  Countervailing 
Duty  Reviews  and  Revocation  and 
Amended  Revocation  of  Countervailing 
Duty  Orders,  (62  FR  41361)  [Argentine 
Changed  Circumstances),  published  in 
the  Federal  Register  on  August  1, 1997, 
the  Department  determined  that,  based 
upon  the  ruUng  in  the  Ceramica  case,  it 
lacked  the  authority  to  assess 
countervailing  duties  on  entries  of 
merchandise  covered  by  the  four 
Argentine  orders  occurring  on  or  after 
September  20, 1991. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  textile  mill 
products  from  Argentina.  The 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  item  numbers 
covered  by  the  order  are  identified  in 
Attachment  A  of  this  notice. 

Initiation  and  Preliniinary  Results  of 
Changed  Circumstances  Countenrailing 
Duty  Review.  Consideration  of 
Revocation  of  Order,  and  Intent  to 
Revoke  Order 

Pursuant  to  section  751(d)  of  the  Act. 
the  Department  may  revoke  a 
countervailing  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
The  Department's  regulations  at  19  CFR 
351.216(d)  require  that  the  Department 
conduct  a  changed  circumstances 
review  in  accordance  with  §  351.221,  if 
it  determines  that  changed 
circiunstances  sufficient  to  warrant  a 
review  exist.  In  addition. 
§  351.221(c)(3)(ii)  allows  the 
Department  to  combine  the  notice  of 
initiation  of  the  review  and  the 


preUminary  results  of  review  if  it 
determines  that  expedited  action  is 
warranted. 

In  accordance  with  S§  751(b)(1)  and 
751(d)  of  the  Act.  and  §§  351.216  and 
351.221(c)(3)  of  the  Department's 
regulations,  we  are  initiating  this 
changed  circimistances  review.  We  have 
further  determined  that  expedited 
action  is  warranted  and  are.  therefore, 
combining  the  notices  of  initiation  and 
preliminary  results.  Based  upon  our 
analysis  of  the  Ceranuca  decision  and 
the  Argentine  Changed  Circumstances 
reviews,  we  have  preliminarily 
determined  that  the  order  on  Certain 
Textile  Mill  Products  from  Argentina 
became  entitled  to  an  injiuy  test  as  of 
September  20, 1991— the  date  on  which 
Argentina  became  a  "country  under  the 
Agreement"  within  the  meaning  of  19 
U.S.C.  1303(a)(1)  (1988;  repealed  1994). 
Furthermore,  in  the  absence  of  an  injury 
determination  or  the  statutory  authority 
to  provide  an  injury  test,  the 
Department  does  not  have  the  authority 
to  assess  countervailing  duties  on 
unUquidated  entries  of  certain  textile 
mill  products  from  Argentina  occurring 
on  or  after  September  20, 1991.  As  a 
result,  we  intend  to  revoke  this  order 
with  respect  to  all  unUquidated  entries 
of  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  during  the  period  May  18, 
1992  (the  date  on  which  the  order  was 
reinstated  pursuant  to  the  Helton 
decision)  through  December  31, 1994. 
The  Department  has  previously  revoked 
the  countervailing  duty  order  on  textile 
mill  products  from  Argentina  for  all 
entries  occurring  on  or  after  January  1, 
1995.  See  Revocation  of  Countervailing 
Duty  Orders  (60  FR  40568). 

If  our  final  results  remain  unchanged, 
the  revocation  will  apply  to  all 
unliquidated  entries  of  subject . 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption 
during  the  period  May  18, 1992  (the 
date  on  which  the  Department 
reinstated  the  order  pursuant  to  the 
Belton  decision)  through  Etecember  31, 
1994. 

Therefore,  we  intend  to  instruct  the 
U.S.  Customs  Service  to  liquidate  all 
unliquidated  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  18, 1992,  and  on  or  before 
December  31. 1994,  without  regard  to 
countervaiUng  duties.  We  also  intend  to 
instruct  the  U.S.  Customs  to  refund  with 
interest  any  estimated  countervailing 
duties  collected  with  respect  to  those 
unliquidated  entries. 


Public  Comment 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefis.  Umited  to  argiunents  raised  in 
case  briefs,  may  be  submitted  five  days 
after  the  time  limit  for  fiUng  the  case 
brief.  Parties  who  submit  argument  in 
this  proceeding  are  requested  to  submit 
with  the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Any  hearing,  if  requested, 
will  be  held  two  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefe.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties.  The  Department  will 
publish  the  final  results  of  this  changed 
circumstances  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  written  comments. 

This  notice  is  published  in 
accordance'With  section  751(b)(1)  of  the 
Act  (19  U.S.C.  section  1675(b)(1)). 

Dated:  February  2. 1998. 
Robert  S.  LaRiiSM, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  A  (C-357-404)-^iTS  List  for 
Certain  Textile  Mill  Products  From 
Argentina 

HTS  Numbers 

5111.1170,  5111.1960,'  5111.2090, 
5111.3090,  5111.9090,  5112.1120, 
5112.1990,  5112.2030,  5112.3030, 
5112.9090,  5205.1110,  5205.1210, 
5205.1310,  5205.1410,  5205.2400,2 
5205.3100.  5205.3200.  5205.3300. 
5207.1000.  5207.9000,  5407.9105, 
5407.9205,  5407.9305,  5407.9405, 
5515.1305,  5515.1310,  5801.3600, 
6302.600010.  6302.600020, 
6302.910005,  6302.910050,  6305.2000, 
6305.9000. 
(FR  Doc.  98-3617  Filed  2-11-98;  8:45  am] 

BILLINQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No:  880205029-8029-01] 

RIN  0640-^AOI 

Minority  Business  Roundtabie 

agency:  Minority  Business 
Development  Agency  (MBDA), 
Commerce. 


ACTION:  Notice. 


■  Coverage  limited  to  Cabric,  value  not  over 
$19.S4/kg. 
'Coverage  limited  to  yam.  not  exceeding  68  nm. 


SUIMARY:  Fimds  in  the  amount  of 
$150,000  are  available  to  conduct  a 
competitive  grant  solicitation  for  the 
mostquaUfied  applicant  who  will  plan, 
organize  and  coordinate  the  appropriate 
resources  of  the  pubUc  and  private 
sectors  for  the  development  of  a  self- 
sustaining  Minority  Business 
Roundtabie  (MBR).  An  MBR  is  hereby 
defined  as  business  owners  working 
together  on  issues  affecting  mutual  long- 
term  growth.  The  MBR  shall  be 
designed  to  generate  and  advocate 
poUcy  positions  of  the  minority 
business  conununity  regarding 
consequential  issues  of  economic  and 
social  well  being,  ft  is^ssential  that 
concerns  of  minority  companies  be 
heard  by  local,  state  and  Federal 
decision-makers.  Areas  of  concern 
include  access  to  capital,  community 
redevelopment,  government  regulations, 
international  trade  and  investment, 
taxation,  education,  tort  pnilicies  and 
corporate  governance.  Currently,  there 
is  no  uniform  voice,  nor  is  there  a  policy 
discussion  vehicle  for  the  minority 
business  community.  To  estabUsh  the 
MBR,  the  applicant  shall  propose  a 
detailed  statement  of  work  in  response 
to  MBDA's  Work  Requirements.  The 
statement  of  work  shall  entail 
mobilizing  the  minority  business 
community  and  the  necessary  resources 
of  the  public  and  private  sector  for  the 
formation  and  sustainment  of  the  MBR. 
In  the  formation  of  the  MBR,  the 
applicant  shall  provide  an  approach  for 
determining  and  addressing  the  issues 
and  priorities  of  the  minority  business 
community. 

The  MBR  will  be  national  in  scope 
and  will  serve  minority  firms 
throughout  the  fifty  states.  A  minority 
firm  is  one  that  is  defined  by  Executive 
Order  11625.  effective  October  13, 1991, 
as  follows:  "  'Minority  Business 
Enterprise'  means  one  that  is  owned  or 
controlled  by  one  or  more  socially  or 
economically  disadvantaged  persons." 
Sudi  persons  include,  but  are  not 
limited  to,  Negroes.  Puerto  Ricans, 
Spanish-Speaking  Americans,  American 
Indians,  Eskimos  and  Aleuts,  Asian 
Pacific  Americans,  Asian  Indians  and 
Hasidic  Jews.  The  MBR  will  operate 
independently  of  any  Federal,  state/ 
local  government  entity.  It  may  be 
patterned  after  the  existing  Business 
Roundtabie,  a  twenty-four  year  old 
association  comprised  of  220  Fortune 
500  Chief  Executive  Officers  (CEO).  The 
CEOs  serve  on  issue-oriented  task  forces 
and  collectively  direct  research, 
supervise  preparation  of  position 
papers,  recommend  policy  positions 
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and  advocate  on  specific  issues  affecting 
American  businesses. 

The  primary  objective  of  this  project 
is  two-fold:  1.  The  grantee  shall  plan, 
develop  and  implement  the  activities 
necessary  to  realize  the  formation  of  the 
MBR  Planning  Group  and  the  design 
and  operational  structure  of  the  MBR 
during  the  12  month  MBDA  funding 
period,  and  2.  The  grantee  shall  submit 
specific  plans  (including  a  non-Federal 
budget)  to  spearhead  the  establishment 
and  sustainment  of  the  MBR  during  the 
first  12  months  after  the  award  period. 

Documentation  is  required  for 
proposed  private  and  public  sector 
support  of  the  non-federal  budget  in  the 
application.  MBDA  funding  of  this 
project  is  subject  to  agency  priorities 
and  the  availability  oT  funds. 
DATES:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be 
held  on  February  17.  1998,  at  2:00  p.m., 
at  the  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW. 
Room  5045.  Washington.  DC.  20230. 
The  closing  date  for  applications  is 
March  16. 1998.  30  days  after  the  pre- 
application  conference.  Applications 
must  be  received  in  the  MBDA 
Headquarter's  Executive  Secretariat  no 
later  than  Monday,  March  16.  1998  (5:00 
p.m..  eastern  standard  time). 

Proper  identification  is  required  for 
entrance  into  any  federal  building. 
AOOnESSES:  Competitive  Application 
Packages  for  the  Minority  Business 
Roundtable  will  be  available  from 
MBDA  beginning  February  12. 1998.  To 
obtain  a  copy  of  the  application 
package,  please  call.  (202)  482-3261.  or 
facsimile  (202)  501-6137/(202)  482- 
5117.  Or.  you  may  send  a  written 
request  with  two  (2)  self-addressed 
mailing  labels  to  Robert  B.  Hooks, 
Acting  Chief  of  Administration  Services. 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency.  14th 
and  Constitution  Avenue.  NW,  Room 
5087,  Washington,  D.C.  20230. 

Send  applications  to  the  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency, 
Executive  Secretariat,  14th  and 
Constitution  Avenue.  NW,  Room  5073. 
Washington.  D.C.  20230. 
KM  FURTHER  IMFOmiATKM  CONTACT:      • 
Robert  B.  Hooks.  Acting  Chief  of 
Administration  Services,  (202)  482- 
3261. 

SUPPLEMENTARY  INFORMATKM: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  budget  p>eriod  (12  months)  is 
estimated  at  Si 50,000  in  federal  funds. 
There  are  no  specific  matching 
requirements  for  this  award.  The 
applicant  shall  be  aware  that  funding  for 


this  award  is  limited  to  one  12  month 
budget  period. 

Executive  Order  11625  and  15  U.S.C. 
§  1512  authorize  MBDA  to  provide 
financial  assistance  to  public  and 
private  organizations  to  assist  in  the 
growth  and  expansion  of  the  nation's 
minority  business  sector. 

The  funding  instrument  for  this 
project  will  be  a  grant.  Competition  is 
open  to  non-profit  and  for-profit 
organizations,  state  and  local 
governments.  American  Indian  Tribes 
and  educational  institutions. 
Applications  will  be  evaluated  on  the 
following  criteria:  1.  The  Expertise  and 
Capabilities  of  the  firm  and  its  staff  or 
proven  track  record  for  addressing  the 
economic  and  social  needs  of  the 
minority  business  community — 50 
points.  2.  The  Resources  available  to  the 
applicant  firm  for  the  planning  and 
formation  of  the  MBR— 20  points.  3.  The 
firm's  approach.  Techniques  and 
Methodologies,  for  performing  the  work 
requirements  in  an  efficient,  effective 
and  creative  manner — 20  points,  and  4. 
The  realism  of  the  firm's  Estimated  Cost 
of  performing  the  work  requirements, 
including  any  proposed  cost-sharing — 
10  points.  Applications  will  be 
evaluated  by  a  review  panel.  An 
application  must  receive  70%  of  the 
points  assigned  to  each  element  of  the 
evaluation  criteria  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  be  reviewed  by  the 
Director  of  MBDA.  Final  award 
selection  by  the  Director  of  MBDA  shall 
be  based  on  the  number  of  points 
received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  the  firm  most  likely  to 
further  the  stated  purposes  of  the  MBR. 
Negative  audit  findings  and 
recommendations  and  imsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  anticipated' processing  time  for 
this  award  is  90  days  from  the  closing 
date.  If  an  application  is  selected  for 
funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC.  Awards  under  this 
program  shall  be  subject  to  all  Federal 
laws.  Federal  and  Department 
regulations,  policies  and  procedures 
applicable  to  Federal  assistance  awards. 


Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Applicatioo  Forms  and  Kit 

The  Standard  Forms  424.  Application 
for  Federal  Assistance;  424A.  Budget 
Information — Non-Construction 
Programs;  and  424B,  Assurances — Non- 
Construction  Programs.  (Rev  4-88). 
shall  be  used  in  applying  for  financial 
assistance  under  mis  program 

Pre-A ward  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  an 
applicant  may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs. 

Outstanding  Accounts  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  or  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  or 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Award  Tennination 

The  Departmental  Grants  Officer  may 
terminate  any  grant  cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  foiled  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBR  work 
requirements;  and  reporting  inaccurate 
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or  inflated  claims  of  client  assistance. 
Such  inacciirate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by^ 
law. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  provided: 

1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  cprtain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  coofwrative  agreements,  and 
contracts  for  more  than  $100,000  and 
loans  and  loan  guarantees  for  more  than 
S150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

4.  Anti-Lobb^ng  Disclosures — Any 
applicant  that  has  paid  or  will  pay 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  aD-512-is  intended  for  the  use  of 


recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American  Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in^he  resolution  contained  in 
Public  Law  105-119.  Sections  607  (a) 
and(b). 

Executive  Order  12866:  It  has  been 
determined  that  this  notice  is  not 
significant  for  purposes  of  Executive 
Order  12866. 

The  Recipient  shall  comply  with  the 
provisions  of  the  Fly  America  Act. 

Dated:  February  6, 1998. 
Courtiand  Cox, 

Acting  Director,  Minority  Business 

Development  Agency. 

(FR  Doc.  98-3499  Filed  2-11-98;  8:45  am] 

BILLMQ  CODE  SSIO-SI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AUnoapheric 
Administration 

P.D.  0123ME] 

Ecosystem  Principles  Advisory  Panel; 
Advisory  Panel  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  advisory  panel 

meeting. 

summary:  Pursuant  to  section  406  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  which  requires 
NMFS  to  establish  an  advisory  panel  to 
develop  recommendations  to  expand 
the  application  of  ecosystem  principles 
in  fishery  conservation  and  management 
activities,  NMFS  is  announcing  the  date, 
time,  and  location  of  the  third  and  final 
advisory  panel  meetings  scheduled  as 
■follows: 

DATES:  The  third  advisory  panel  meeting 
will  be  held  Thursday,  February  26. 
1998.  9  a.m.  to  6:15  p.m.  and  Friday. 
February  27. 1998.  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:  Marriott  Hotel,  103800 
Overseas  Hwy.,  Key  Largo,  PL  33037. 


FOR  FURTHER  INFORMATION  CONTACT:  Ned 
Cyr,  Office  of  Science  and  Technology, 
NMFS.  1315  East-West  Hwy.,  Silver 
Spring,  MD  20910;  Telephone:  (301)713- 
2363,  Fax:  (301)713-1875. 

SUPPI.EMB«TARY  INFORMATION:  Section 
406  of  the  Magnuson-Stevens  Act 
required  NMFS  to  establish  an  advisory 
panel,  no  later  than  April  11,  1997,  to 
develop  recommendations  to  expand 
the  application  of  ecosystem  principles 
in  fishery  conservation  and  management 
activities.  The  panel  consists  of  20 
individuals  with  expertise  in  the 
structures,  functions,  and  physical  and 
biological  characteristics  of  ecosystems. 
The  panel  also  consists  of 
representative  from  the  Regional 
Fishery  Management  Councils,  states, 
fishing  industry,  conservation 
organizations,  or  others  with  expertise 
in  the  management  of  marine  resources. 
The  panel  is  required  to  submit  a  report 
to  Congress  by  October  11, 1998,  to 
include  the  following:  an  analysis  of  the 
extent  to  which  ecosystem  principles. 
'  are  being  applied  in  fishery  ' 

conservation  and  management 
activities,  including  research  activities; 
proposed  actions  by  the  Secretary  of 
Commerce  and  by  Congress  that  should 
be  imdertaken  to  expand  the  application 
of  ecosystem  principles  in  fishery 
conservation  and  management;  and 
such  other  information  as  may  be 
appropriate.  The  first  advisory  panel 
meeting  was  held  Wednesday, 
September  10  and  Thursday,  September 
11. 1997.  in  Washington,  DC.  The 
second  advisory  panel  meeting  was  held 
Monday,  December  15  and  Tuesday, 
December  16, 1997,  in  Seattle.  WA. 
Time  will  be  allotted  for  public 
comments  at  the  meeting.  Persons 
planning  to  comment  at  the  panel 
meeting  should  notify  NMFS  at  least  2 
weeks  prior  to  the  meeting  (close  of 
business  Wednesday,  February  11, 
1998). 

Special  Accommodations 

The  review  panel  meeting  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Ned  Cyr  at  (301) 
713-2363  at  least  10  days  prior  to  the 
advisory  panel  meeting. 

Dated:  February  6, 1998. 
William  W.  Fox.  Jr.. 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  98-3511  Filed  2-11-98:^:45  am) 
BtLLMS  CODE  K1»-e-F 
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DEPARTMENT  OF  DEFENSE 
Offlc*  Of  the  Secretary 

Defenee  PartneraMp  Council  Meeting 

AOeiCY:  Department  of  Defense. 
action:  Notice  of  meeting. 


The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include  the 
DoD  Personnel  System  Initiative 
concept  and  other  matters  related  to  the 
enhancement  of  Labor-Management 
Partnerships  throughout  DoD. 
DATES:  The  meeting  is  to  be  held  March 
4. 1998.  in  room  1E801.  Conference 
Room  7.  the  Pentagon,  from  1:00  p.m. 
until  3:00  p.m.  Comments  should  be 
received  by  February  23,  1998.  in  order 
to  be  considered  at  the  March  4  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  dehver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  biasis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  number  to  obtain 
instructions  for  entry  into  the  Pentagon. 
Handicapped  individuals  wishing  to 
attend  should  also  call  the  below  listed 
telephone  number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relations  Branch.  Field  Advisory 
Services  Ehvision.  Defense  Civilian 
Personnel  Management  Service,  1400 
Key  Blvd,  Suite  B-200,  Arlington,  VA 
22209-5144.  (703)  696-6301,  ext.  704. 

Dated:  February  6. 1998. 
L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  98-3500  Filed  2-11-98;  8:45  am| 
MLLMO  OOOC  iMtft  tn  M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Long-Range  Air  Power  Panel  Meeting 

AOENCY:  Under  Secretary  of  Defense  of 
Defense,  Acquisition  and  Technology. 
ACTION:  Notice. 


This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 


meetings  of  the  Long-Range  Air  Power 
Panel  on  February  18, 19,  20.  26.  27, 
and  March  13  and  14. 1998  from  0800 
to  1800.  In  accordance  with  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended  (5  U.S.C  App.  U.  (1982)],  it 
has  been  determined  that  these  Long- 
Range  Air  Power  Panel  concern  matters 
listed  in  5  U.S.C.  552b(c)(l)(1982),  and 
that  accordingly  these  meetings  will  be 
closed  to  the  piiiblic  in  order  to  allow 
the  Panel  to  discuss  classified  materials. 

DATES:  February  18. 19.  20.  26.  27.  and 
March  13  and  14.  1998. 

ADDRESSES:  The  Tank.  1801  N. 
Beauregard  Street,  Alexandria.  VA  for 
February  18. 19.  20.  and  March  13-14. 
1998  meetings.  Whiteman  AFB.  MO.  for 
the  February  26  and  27  meetings. 

SUPPlAfKNTARY  INFORMATION:  The  Long- 
Range  Air  Power  Panel  (LRAP)  was 
established  October  8. 1997  in 
accordance  with  section  8131  of  the 
Defense  Appropriations  Act.  1998.  The 
mission  of  the  Long-Range  Air  Power 
Panel  is  to  provide  the  President  and 
Congress  a  report  containing  its 
\:onclusions  and  recommendations 
concerning  the  appropriate  B-2  bomber 
force  and  specifically  its 
recommendation  on  whether  additional 
funds  for  the  B-2  should  be  used  for 
continued  low-rate  production  of  the  B- 
2  or  for  upgrades  to  improve 
deployability,  survivability,  and 
maintainability. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 

Panel  will  meet  in  closed  session  from 
0800-1800  on  February  18.  19.  20.  and 
March  13  and  14,  1998  in  the  Tank  at 
the  Institute  for  Defense  Analyses  Bldg, 
1801  Beauregard  Street,  Alexandria  VA. 
The  Panel  will  also  convene  at 
Whiteman  AFB  MO,  on  February  26  and 
27, 1998  and  receive  briefings  at  the 
flight  line  and  in  the  SCIF  facility. 
During  the  closed  sessions  DoD  staff  and 
contractor  personnel  will  present  the 
panel  with  briefings  and  status  updates 
of  current  U.S.  long-range  air  power 
capabilities,  employment  strategies  and 
force  structure  plans  for  the  future.  The 
Panel  will  work  to  develop  and 
complete  their  recommendations  for  the 
President  and  the  Congress  during  the 
meetings  on  March  13  and  14,  1998. 

The  determination  to  close  the 
meeting  is  based  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  clas.sified  matters  of  national 
security  concern  throughout. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Colonel  Vic  Saltsman  at 
(703) 695-3165. 


Dated:  February  6.  1998. 
IFR  Doc.  98-3503  Filed  2-11-98: 8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Seeralary 

Meeting  of  the  PreaWanfa  Security 
Policy  Advlaory  Board  Action  Notice 

summary:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  pursuant  to  Presidential 
Decision  Directive/NSC-29.  which  was 
signed  by  the  President  on  September 
16. 1994. 

The  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
seciuity  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  PoUcy  Board,  and  will  function 
as  a  federal  advisory  committee  in 
accordance  with  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act." 

The  {Resident  has  appointed  from  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
background  and  expertise  related  to 
security  poUcy  matters.  General  Larry 
Welch.  USAF  (Ret.)  will  chair  the 
Board.  Other  members  include:  Rear 
Admiral  Thomas  Brooks.  USN  (Ret.)  and 
Ms.  Nina  Stewart. 

The  next  meeting  of  the  Board  will  be 
held  on  26  March  1998.  at  0900  hours 
at  Building  107  of  Lockheed  Martin  in 
Sunnyvale  Ca.  The  meeting  will  be  open 
to  the  public. 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  703- 
602-1098. 

Dated:  February  6. 1998. 
L.M.  Bsmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(PR  Doc.  98-3501  Filed  2-11-98;  8:45  am] 
■NXMO  OOOC  1000  0<  M 


DEPARTMENT  OF  DEFENSE 

Depertnient  of  ttie  Navy 

Notice  of  Propoeed  Information 
Collection;  Headquarters,  U.S.  Marine 
Corpa 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  Marine  Corps  announces 
the  proposed  extension  of  a  previously 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are* 
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invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  13, 1998. 

ADDRESSES:  Send  written  comments  and 
recommendations  on  the  proposed 
information  collection  to  Commandant 
of  the  Marine  Corps,  (Code  OR), 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
contact  Gunnery  Sergeant  Hudson  at 
(703)  614-1017. 

SUPPiaCNrARY  INFORMATION: 

Form  Title  and  OMB  Number: 
"Academic  Certification  for  Marine 
Corps  Officer  Candidate  Program";  OMB 
Control  Number  0703-0011. 

Needs  and  uses:  Used  by  Marine 
Corps  officer  procurement  personnel, 
this  form  provides  a  standardized 
method  for  determining  the  academic 
eligibility  of  appUcants  for  all  Reserve 
officer  candidate  programs.  Use  of  this 
form  is  the  only  accurate  and  specific 
method  to  determine  a  Reserve  officer 
applicant's  academic  qualifications. 
Each  applicant  interested  in  enrolling  in 
an  undergraduate  or  graduate  Reserve 
officer  commission  program  completes 
and  returns  the  form. 

Affected  PubUa  Individuals  or 
Households. 
Annual  Burden  Hours:  875. 
Number  of  Respondents:  3,500. 
Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency:  On  occasion. 

(Aathority:  44  U.S.C  Sec.  3506(c)(2XA)) 
Dated:  February  2. 1998. 
Michael  I.  Quiim. 

Lieutermnt  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc  98-3535  Filed  2-11-98;  8:45  ami 


DEPARTMENT  OF  DEFENSE 

Departmaitt  of  ttw  Navy 

Notice  of  Propoaed  Information 
Collactlon;  Headquarters,  U.S.  Marine 
Corpa 

agency:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  Marine  Corps  announces 
the  proposed  extension  of  a  previously 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infrmnation  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  13, 1998. 
ADDRESSES:  Send  written  comments  and 
recommendations  on  the  proposed 
information  collection  to  MCCDC. 
Training  and  Education  Division.  Head, 
Training  Programs  Branch.  Code  C462R. 
2034  Bamett  Avenue,  Suite  201, 
Quantico.  VA  22134-5012. 
FOR  FURTHER  INFORMATION  CONTACT:  To 

request  additional  information  or  to 
obtain  a  copy'^f  the  proposal  and 
associated  collection  instruments, 
contact  Mr.  Les  Wood  at  (703)  784- 
3705. 

8UPPLBIENTARY  INFORMATION: 

Form  Title  and  OMB  Number: 
"Individual  MCJROTC  Instructor 
Evaluation  Summary";  OMB  Control 
Number  0703-0016. 

Needs  and  uses:  This  form  provides  a 
written  record  of  the  overall 
performance  of  duty  of  Marine 
instructors  who  are  responsible  for 
implementing  the  Marine  Corps  Junior 
Reserve  Officers'  Training  Corps 
(MCJROTC).  The  Individual  MCJROTC 
Instructor  Evaluation  Summary  is 
completed  by  principals  to  evaluate  the 
effiectiveness  of  individual  Marine 
instructors.  The  form  is  further  used  as 
a  performance  related  counseling  tool 
and  as  a  record  of  service  performance 
to  document  performance  and  growth  of 
individual  Marine  instructors. 
Evaluating  the  {mrformance  of 


instructors  is  essential  in  ensuring  that 
they  provide  ouality  training. 

Affected  Puolic:  mdividuals  or 
Households. 

Annual  Burden  Hours:  60. 

Number  of  Respondents:  120. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  Bieimially. 

(Authority:  44  U.S.C  3506(c)(2XA)) 
Dated:  February  2, 1998.  ^ 

Michael  L  Qidnn. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  98-3536  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

ftocord  of  Deciaion  for  ttia  Santa 
Margarita  River  Flood  Control  Project 
and  Baallofte  Roed  Bridge 
Replacement  Project  at  Marine  Corps 
Baae  Camp  Pendieton,  Califomia 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  record  of  decision. 

SUMMARY:  Pursuant  to  section  102(c)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  decision  to 
construct  a  14.500  foot-long  levee  and  a 
2.300  foot  floodwall  combination  and 
associated  stormwater  management 
system  and  a  replacement  Basilone 
Road  Bridge  at  Marine  Corps  Base 
(MCB)  Camp  Pendleton.  CaUfomia.  The 
Environmental  Impact  Statement  (EIS) 
for  these  projects  was  prepared  jointly 
by  the  Department  of  the  Navy  aixi 
Army  Corps  of  Engineers.  In  addition, 
the  U.S.  Fish  and  Wildlife  Service  and 
the  San  Diego  Regional  Water  Quality 
Control  Board  served  as  cooperating 
agencies  during  the  analysis  of  potential 
impacts  to  the  environment  that  may 
occiu-  during  construction,  operation 
and  maintenance  of  these  projects. 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Lupe  Armas.  Assistant  Chief  of  Staff, 
Environmental  Security,  Marine  Corps 
Base.  Camp  Pendleton,  Califomia. 
92055.  telephone  (760)  725-3561. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(c)  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969.  and  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508),  the  Department  of  the  Navy 
aimounces  its  decision  to  construct  a 
14,500  foot-long  levee  and  a  2,300  foot 
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floodwall  combination  and  associated 
stormwater  management  system  and  a 
replacement  Basilone  Road  Bridge  at 
Marine  Corps  Base  (MCB)  Camp 
Pendleton.  California.  The 
Environmental  Impact  Statement  (EIS) 
for  these  projects  was  prepared  jointly 
by  the  Department  of  the  Navy  and 
Army  Corps  of  Engineers.  In  addition, 
the  U.S.  Fish  and  Wildlife  Service  and 
the  San  Diego  Regional  Water  Quality 
Control  Board  served  as  cooperating 
agencies  during  the  analysis  of  potential 
impacts  to  the  environment  that  may 
occur  during  construction,  operation 
and  maintenance  of  these  projects. 

Propoeed  Action 

The  Proposed  Action  consists  of 
construction  of  a  flood  control  structure 
(a  levee)  at  MCB  Camp  Pendleton  to 
provide  protection  to  Marine  Corps  Air 
Station  (MCAS)  Camp  Pendleton,  the 
Chappo  Area.  Sewage  Treatment  Plant 
(STP)  3.  and  the  Santa  Margarita  Ranch 
House  complex  from  a  flood  event  of  up 
to  100  years  in  magnitude;  a  stormwater 
management  system  to  direct  runoff 
from  MCAS  Camp  Pendleton  and  the 
Chappo  Area  into  the  Santa  Margarita 
River  without  creating  a  flood  hazard; 
and  replacement  of  a  north-south 
circulation  route  across  the  Santa 
Margarita  River  at  or  in  the  vicinity  of 
Basilone  Road  and  Vandegrift 
Boulevard.  The  flood  control  structure 
would  consist  of  a  14.500-foot-long 
levee  and  a  2.300-foot  floodwall 
combination  extending  from  STP  3  to 
just  upstream  of  the  Santa  Margarita 
Ranch  House  complex.  With  this 
alignment,  minimum  airfield  safety 
distances  along  the  length  of  MCAS 
Camp  Pendleton  would  be  maintained. 
The  alignment  would  transition  sharply 
to  run  parallel  to  Vandegrift  Boulevard 
downstream  of  the  airfield  for 
approximately  2.300  feet,  and  finally 
would  be  aligned  to  bulge  out  and 
around  STP  3.  The  structure  type  would 
change  from  earthen  levee  to  a  floodwall 
along  the  2.300-foot  run  parallel  to 
Vandegrift  Boulevard.  This  alignment 
would  also  include  an  upstream  guide 
vane  to  the  main  levee.  This  vane  would 
improve  the  hydraulics  of  the  levee 
structure  with  respect  to  the  impinging 
flow,  and  significantly  reduce  scour 
depths  at  the  upstream  end  of  the  levee 
and  the  need  for  revetment  protection. 

The  stormwater  management  system 
would  drain  surface  runoff  that  becomes 
trapped  behind  the  flood  control 
structure.  The  system  would  have  the 
capacity  to  manage  runoff  frtim 
approximately  2,100  acres,  including 
MCAS  Camp  Pendleton  and  the  Chappo 
Area.  The  collected  stormwater  would 
be  pumped  back  into  the  river.  The 


system  would  be  designed  to  manage  a 
storm  event  with  a  duration  of  up  to  24 
hours  and  a  recurrence  interval  of  up  to 
100  years. 

The  Basilone  Road  Bridge 
replacement  project  would  involve 
construction  of  a  1,155  foot  long,  two- 
lane  bridge  over  the  Santa  Margarita 
River.  The  bridge  would  be  constructed 
to  meet  engineering  standards  for 
transporting  military  loads,  as  well  as 
providing  surface  transportation  for 
other  users.  The  new  bridge  would 
allow  water  Oow  to  pass  safely 
underneath  the  bridge  during  a  100-year 
flood  event.  Rifle  Range  Road  would  be 
used  for  temporary  access  during  project 
construction.  In  preparation  for  this  use, 
a  ten  foot  corridor  on  either  side  of  the 
road  would  be  maintained  free  of 
vegetation  and  the  road  would  be     • 
resurfaced.  Upon  completion  of  project 
construction.  Rifle  Range  Road  would 
be  removed  and  the  area  restored  to  the 
natural  river  condition. 

Purpose  and  Meed 

The  basic  project  purposes  for  the. 
proposed  action  are: 

1.  To  provide  protection  for  all  U.S. 
Marine  Corps  assets  within  the  limit  of 
the  100-year  floodplain  of  the  Santa 
Margarita  River,  including  the  entire 
MCAS  Camp  Pendleton. 

2.  To  provide  a  permanent,  all- 
weather  crossing  over  the  Santa 
Margarita  River  in  the  southeast  portion 
of  MCB  Camp  Pendleton. 

MCB  Camp  Pendleton  and  MCAS 
Camp  Pendleton  maintain  and  operate 
facilities  and  provide  services  to 
support  operations  of  aviation  activities 
and  units  of  operational  forces  of  the 
Marine  Corps.  MCB  CamjkPendleton  is 
the  only  west  coast  Marine  Corps 
installation  where  a  comprehensive  air. 
sea.  and  ground  assault  training 
scenario  can  be  executed:  therefore,  its 
ability  to  operate  is  considered  to  be  of 
paramount  importance  to  national 
security.  Facilities  and  operations  in  the 
portion  of  MCB  Camp  Pendleton 
adjacent  to  the  Santa  Margarita  River  are 
located  in  the  100-year  floodplain  for 
the  river. 

Heavy  rainfall  in  1993  resulted  in  the 
flooding  of  MCAS  Camp  Pendleton, 
portions  of  MCB  Camp  Pendleton,  and 
destruction  of  the  Basilone  Road  Bridge. 
The  readiness  and  ability  to  support  the 
missions  of  MCB  Camp  Pendleton  and 
MCAS  Camp  Pendleton  were  seriously 
jeopardized  because  of  the  flooding  and 
resulting  damage.  The  flood  damage 
caused  operations  to  cease  in  the  flood 
damaged  areas  and  reduced  the  ability 
of  the  installation  to  perform  the 
required  missions  for  a  period  of  seven 
months.  The  flooding  also  damaged 


structures  and  Cacilities,  including 
buildings  in  the  historic  Santa  Margarita 
Ranch  House  complex,  structures  in  the 
Chappo  Area,  and  STP  3.  A  temporary 
bridge  was  erected  on  the  site  of  the 
destroyed  bridge  to  reestablish  the 
north-south  road  network. . 

To  prevent  future  damage  to  property 
and  the  disruption  of  essential 
operations,  construction  of  flood  control 
facilities  is  required.  These  facilities 
would  protect  Marine  Corps  assets 
within  the  100-year  floodplain  of  the 
Santa  Margarita  River.  In  addition, 
replacement  of  the  temporary  Basilone 
Road  Bridge  is  required  in  order  to 
provide  reliable  north-south  access 
across  the  Santa  Margarita  River  in  the 
southeast  portion  of  MCB  Camp 
Pendleton.  The  bridge  must  withstand  a 
100-year  flood  event. 

Alternatives  Considered 

In  preparing  the  EIS  for  the  projects, 
an  alternatives  screening  analysis  was 

Erformed.  The  selection  criteria  were 
sed  on  the  need  to  optimize  hydraulic 
control,  sediment  control,  chaxmel 
maintenance,  channel  width,  military 
mission,  air  station  flight  operations, 
timeliness,  project  cost,  water  resources 
and  biological  resources.  These  criteria 
are  discussed  in  detail  in  Appendix  C  of 
the  Final  EIS. 

A  screening  analysis  of  flood  control 
options  for  the  Santa  Margarita  River 
evaluated  an  in-stream  levee,  an  upland 
levee,  relocation  of  the  air  station,  a 
concrete-lined  channel,  a  soft  bottom 
channel,  and  an  on-base  detention  dam. 
A  previous  evaluation  of  an  off-base 
dam/reservoir  on  De  Luz  Creek  was  also 
reconsidered.  The  concrete-lined 
channel,  soft-bottom  channel,  upland 
levee,  on-base  detention  and  off-base 
detention  alternatives,  and  the 
relocation  of  MCAS  Camp  Pendleton 
were  eliminated. 

Camp  Pendleton  Alternatives 
Eliminated 

1.  Upland  Levee  *r 

An  upland  levee  would  have  to  be 
adjacent  to  the  runways  at  the  air 
station.  This  would  violate  air  safety 
criteria  and  preclude  routine  air  station 
operations. 

2.  Concrete-Lined  Channel 

The  height  of  levees  on  a  concrete 
channel  would  intrude  into  the  flight 
path  and  violate  airfield  safety  criteria 
and  this  alternative  would  result  in 
significant  adverse  environmental 
impacts. 

3.  Soft-Bottom  Channel 

The  soft-bottom  channel  would  not 
eliminate  the  need  for  routine  channel 
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maintenance  and  would  result  in 
significantly  adverse  environmental 
impacts. 

4.  On-Base  Detention  Basins 

Construction  of  on-Base  basins  would 
take  an  extensive  amount  of  time  to 
design  and  permit,  delaying  flood 
protection  for  the  air  station  for  an 
extended  period  of  time.  In  addition,  a 
basin  woidd  reduce  downstream 
groundwater  recharge  and  would 
adversely  afiiect  biological  resources 
from  both  construction  and  inundation 
by  water  held  in  the  dam. 

5.  Relocation  of  MCAS 

The  possibility  of  off'-site  alternatives 
on  MCB  Camp  Pendleton  was 
eliminated  as  infeasible  based  on  the 
requirement  that  any  relocation  of 
MCAS  Camp  Pendleton  must 
successfully  accommodate  safe  air 
operations  while  minimizing  impacts  on 
the  environment,  local  commiuiities, 
military  operations,  and  military  and 
civilian  airspace. 

The  proposed  flood  control  project 
would  protect  approximately  800 
developed  acres  that  include  numerous 
buildings  and  facilities,  including 
MCAS  Camp  Pendleton.  To  relocate 
these  facilities  would  require  the 
dedication  of  800  acres  of  land  either  on 
or  o^  base.  There  would  be  potential 
significant  impacts  to  listed  species  and 
habitat  in  this  800  acres.  In  comparison, 
the  proposed  project  would 
permanently  impact  only  14.5  acres  of 
habitat  and  2.6  acres  of  jurisdictional 
wetlands.  The  proposed  project  would 
have  much  less  impacts  Uian  relocating 
the  facilities  it  would  protect. 

MCB  Camp  Pendleton  op>erational 
siting  constraints  include  potential 
interference  with  ordnance  impact 
areas,  ranges  and  ground  training, 
amphibious,  and  aviation  training 
activities.  Important  considerations 
include  the  ttir  safaty  restrictions 
associated  with  proximity  to  training 
ranges.  The  locations  of  these  ranges 
would  cause  approach,  departure,  and 
pattern  flight  tracks  to  traverse  restricted 
or  hazardous  airspace. 

There  are  33  training  areas  at  MCB 
Camp  Pendleton  that  are  used  for 
tactical  exercise  and  field  training, 
including  cantonments,  ordnance 
impact  areas  (41,850  acres),  and 
maneuver  training  areas.  A  deficiency  of 
live-fire  ranges  exists  at  MCB  Camp 
Pendleton  as  addressed  in  the  Land  and 
Training  Area  Requirements  for  MCB 
CampPendleton. 

MCB  Camp  Pendleton  is  the  only 
location  on  Uie  west  coast  where  Marine 
Corps  amphibious  training  operations 
can  be  combined  with  elements  of 


aviation  activities  to  develop,  evaluate, 
and  exercise  the  full  range  of  combat 
techniques.  Functions  provided  by  the 
aviation  combat  element  include  air 
reconnaissance,  anti-air  warfare,  assault 
support,  offensive  air  support, 
electronic  warfare,  and  control  of 
aircraft  and  missiles.  Training  for  all  of 
these  functions  is  supported  by  the 
restricted  airspace  and  Military 
Operating  Areas  of  MCB  Camp 
Pendleton. 

Air  Installation  Compatible  Use  Zone 
requirements  are  another  major  factor 
affecting  the  siting  of  MCAS  Camp 
Pendleton.  This  program  includes 
analyses  of  Airfield  Accident  Potential 
Zones,  Noise  Zone  impacts,  and 
Imaginary  Surface  obstructions. 
Underlying  land  uses  must  be 
compatible  with  these  restrictions  and 
requirements.  ^ 

Other  geographic  restriction  criteria 
exclude  relocation  of  these  facilities. 
There  are  limited  areas  of  sufficient 
topography  to  accommodate  relocating 
this  facility.  Other  constraints  include 
earthquake  faults  and  steep  topography. 
Direct  seismic  effects  include  ground 
shaking  and  ground  rupture,  while 
indirect  effects  include  dynamic 
settlement,  rock  falls,  and  slope 
instability.  Large  areas  in  excess  of  five- 
percent  slope  are  also  a  constraint  in 
locating  an  alternative  site  for  MCAS 
Camp  Pendleton. 

The  Detailed  Inventory  of  Naval  Shore 
Facilities  Report  for  MCAS  Camp 
Pendleton  reflects  the  Current  Plant 
Value  (the  return  for  selling  a  particular 
building)  as  of  September  30,  1995.  The 
listed  figure  of  $235,213,000  was 
adjusted  to  $336,213,000  to  include 
construction  between  1995  and  1999 
which  is  underway.  The  costs  to  cover 
site  preparation,  utility  infrastructure  to 
the  site  and  environmental  mitigation 
was  estimated  at  $64,000,000.  This  total 
estimate  of  5400,000,000  covers  only  the 
410  acres  of  the  airfield  area  and  does 
not  cover  the  almost  400  acres  of 
billeting,  personnel  support, 
maintenance,  storage,  office  spaces  and 
equipment  parking  located  in  the 
surrounding  areas  of  Camp  Pendleton 
which  support  the  3d  Marine  Aircraft 
Wing  units  that  utilize  the  airfield. 
Current  construction  costs  at  MCAS 
Camp  Pendleton  and  MCAS  Miramar  for 
the  same  type  buildings  shows  that 
replacement  costs  would  be 
significantly  greater  then  the  Ciurent 
Plant  Value  used  to  evaluate  this 
alternative.  In  comparison,  the 
estimated  cost  of  construction, 
mitigation,  and  maintenance  of  the 
flood  control  project  is  $21.3  million. 
Permanent  all  weather  crossing  of  the 
Santa  Margarita  River  would  he  required 


regardless  of  the  location  of  MCAS 
,^  Camp  Pendleton.  The  total  cost  of 
"■  relocating  MCAS  Camp  Pendleton 

would  be  over  20  times  the  cost  of  the 

proposed  projects. 

Off  Camp  Pendleton  Alternatives 
Eliminated 

1.  Off-Base  Dam/Detention  Basin 

An  off-Base  detention  dam  would 
lengthen  the  time  required  to  approve 
and  construct  flood  protection,  leaving 
MCB  and  MCAS  Camp  Pendleton 
unprotected  for  a  longer  period  of  time. 
In  addition,  the  off-Base  detention  dam 
would  reduce  downstream  groundwater 
recharge  and  would  adversely  affect 
biological  resources  from  both 
construction  and  inundation  by  water 
held  in  the  dam. 

2.  Relocation  of  MCAS 

Off-Base  relocation  would  include 
acquisition  of  property,  personnel 
requirements,  infrastructure 
requirements,  and  base  operating  costs. 
Relocating  MCAS  Camp  Pendleton 
would  include  recreating  the  facilities 
needed  for  the  3,100  personnel  and  160 
helicopters  currently  assigned  to  MCAS 
Camp  Pendleton.  Additionally,  as  a 
result  of  the  implementation  of 
decisions  by  the  Base  Realignment  and 
Closure  (BRAC)  Commission,  two 
helicopter  squadrons  from  MCAS  Tustin 
and  two  helicopter  squadrons  from 
MCAS  El  Toro  will  be  relocated  to 
MCAS/MCB  Camp  Pendleton  in  1999. 

Marine  Corps  Bases/ Air  Stations  are 
geographically  positioned  into 
interdependent  complexes  of  supporting 
installations  on  the  East  Coast,  West 
Coast,  and  in  the  Pacific.  The  major 
ground  operational/tactical  base  on  the 
West  Coast  is  MCB  Camp  Pendleton. 
MCAS  Camp  Pendleton  lies  completely 
within  the  boundaries  of  MCB  Camp 
Pendleton  and  allows  for  intense 
helicopter  operations  without  the 
requirement  for  excessive  transit  time  or 
flight  within  civil  air  space. 

Other  air  stations  within  200  air  miles 
(near  the  upper-most  range  limits  for  the 
CH-46  helicopters)  of  MCAS/MCB 
Camp  Pendleton  are  MCAS  Miramar, 
Naval  Air  Facility  (NAF)  El  Centro. 
Naval  Air  Station  (NAS)  North  Island, 
and  March  Air  Force  Base  (AFB). 

In  accordance  with  the  approved 
recommendations  of  the  Base 
Realignment  and  Closure  Commission, 
MCAS  Miramar  will  receive  four 
additional  helicopter  squadrons  and 
associated  support  operations.  MCAS 
Miramar  does  not  have  the  operational 
capacity  or  facilities  to  receive  MCAS 
Camp  Pendleton's  existing  3,100 
personnel,  160  rotary-wing  aircraft  with 
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associated  maintenance  and 
administration  support  resources  in  six 
helicopter  squadrons,  and  the  four 
additional  helicopter  squadrons 
mandated  by  BRAC. 

The  primary  purpose  of  NAF  El 
Centro  is  to  support  transient  aircraft 
using  nearby  ranges.  However,  the  base 
was  built.in  1943  and  has  severely 
deteriorated;  the  hangars  are 
substandard,  maintenance  facilities  are 
insufficient,  only  one  runway  is 
operational,  and  the  remaining  nmways 
are  closed  due  to  their  deteriorated 
condition.  Additionally,  the  distance, 
although  less  than  200  miles,  is  at  the 
upper  limits  for  the  range  of  CH-46 
helicopters,  thus  requiring  refueling  at 
Camp  Pendleton  to  conduct  operations 
and  training  in  Camp  Pendleton 
airspace.  Utilization  of  this  facility 
would  require  huge  Rnancial 
expenditures. 

NAS  North  Island  is  located 
approximately  one  mile  from  Lindbergh 
Field  (the  major  commercial  airport  in 
San  Diego.  California)  and  is  adjacent  to 
downtown  San  Diego.  NAS  North  Island 
is  considered  fully  utilized  at  present 
with  almost  no  expansion  capability. 
Further,  training  events  such  as 
helicopter  touch  and  go  and  Ground 
Control  Approach  (CCA)  could  not  be 
efficiently  conducted. 

March  AFB  is  in  the  process  of  being 
converted  to  an  Air  Force  Reserve  Base 
and  joint  civilian  use  facility  in 
accordance  with  the  1993  BRAC 
Commission's  recommendations.  The 
facilities  are  insufficient  and  could  not 
facilitate  Marine  Corps  operational 
requirements.  Relocation  to  March  AFB 
would  require  increased  infrastructure, 
costs,  manpower  needs,  and  delays  in 
training. 

Disciission  of  these  other  alternative 
air  station  facilities  that  were 
considered  but  eliminated  is  contained 
in  the  Realignment  to  MCAS/MCB 
Camp  Pendleton  EIS  (BRAC  EIS)  which 
is  referenced  in  the  Final  EIS  for  the 
current  flood  control  and  bridge 
replacement  projects. 

in  addition  to  the  infrastructure  costs 
associated  with  relocating  the  MCAS  on 
Camp  Pendleton  (if  even  possible),  the 
relocation  costs  off-Base  would  include 
land  acquisition.  This  would  include 
replacing  the  approximately  800  acres, 
as  well  as  other  required  replacements 
such  as  additional  family  housing, 
recreational  facilities,  commissaries  and 
exchanges  at  the  new  location. 

Propoaed  Levw  Alternatives 

The  results  of  the  screening  analysis 
identified  a  levee  and  associated 
stormwater  management  system  as  the 
most  fiaasible  and  least  environmentally 


damaging  flood  control  method.  Three 
alternative  levee  alignments  were 
identified  and  analyzed  in  detail  in  the 
Final  EIS. 

Levee  Alignment  3,  the  preferred 
alternative,  is  a  14,500  foot-long  levee 
and  a  2,300  foot  floodwall  combination 
extending  from  STP  3  to  just  upstream 
of  the  Santa  Margarita  Ranch  House 
Complex.  With  this  alignment, 
minimum  airfield  safety  distances  along 
the  length  of  MCAS  Camp  Pendleton 
would  be  maintained.  The  alignment 
would  transition  sharply  toward  and 
then  run  parallel  to  Vandegrift 
Boulevard  downstream  of  the  airfield 
for  approximately  2,300  feet,  and  finally 
would  be  aligned  to  bulge  out  and 
around  STP  3.  The  structure  type  would 
change  from  earthen  levee  to  a  floodwall 
along  the  2.300  foot  run  parallel  to 
Vandegrift  Boulevard.  This  alignment 
would  also  include  an  upstream  guide 
van&to  the  main  levee.  This  vane  would 
improve  the  hydraulics  of  the  levee 
structure  with  respect  to  the  impinging 
flow,  and  significantly  reduce  scour 
depths  at  the  upstream  end  of  the  levee 
and  the  need  for  revetment  protection. 
The  guide  vane  would  be  constructed  in 
the  same  manner  as  the  levee  and  would 
result  in  a  significantly  smaller 
cumulative  footprint  and  less  potential 
impacts  to  riparian  habitat  than  the 
training  stnictxires  proposed  with  levee 
alignments  1  and  2. 

Levee  Alignment  1  is  a  16,585  foot- 
long  levee  extending  from  STP  3  north 
to  approximately  1,000  feet  upstream  of 
the  Santa  Margarita  Ranch  House 
Complex.  This  alternative  would 
include  three  upstream  flow  training 
structures  and  shaving  of  the  hillside 
upstream  of  Basilone  Road  Bridge. 
Minimum  airfield  safety  distances  along 
the  length  of  the  MCAS  Camp  Pendleton 
airfield  would  be  maintained.  This  levee 
alignment  would  be  a  smooth  line 
between  the  west  end  of  the  airfield  and 
STP  3. 

Levee  Alignment  2  is  a  15.200  foot- 
long  levee  extending  from  STP  3  to  just 
upstream  of  the  Santa  Margarita  Ranch 
House  Complex.  This  alternative  would 
not  include  hillside  shaving,  but  would 
incorporate  six  river  training  structures 
upstream  of  Basilone  Road  Bridge  and 
several  similar  structures  downstream  of 
Basilone  Road.  This  alignment  would  be 
identical  to  Levee  Alignment  1  fixim 
STP  3  to  the  downstream  side  of 
Basilone  Road.  Minimum  airfield  safety 
distances  along  the  length  of  the  MCAS 
Camp  Pendleton  airfield  would  be 
maintained. 

Construction  of  a  levee  would  require 
a  stormwater  management  system  to 
drain  surface  runoff  that  becomes 
trapped  behind  the  Hood  control 


structure.  The  system  would  need  the 
capacity  to  manage  runoff  generated 
from  approximately  2.100  acres  during 
a  100-year  storm  event  with  a  24  hour 
duration.  The  stormwater  system  would 
collect  stormwater  and  pump  it  back 
into  the  Santa  Margarita  River.  Two 
alternative  stormwater  management 
systems  to  accommodate  surface  runoff 
requirements  associated  with  each  levee 
alignment  were  analyzed  in  the  Final 
EIS.  For  Levee  Aligiunent  3.  the 
preferred  alternative,  an  existing 
inundation  area  would  be  used  for 
temporary  management  and  removal  of 
stormwater  through  existing  culverts 
under,  and  an  eail^en  ditch  parallel  to 
Vandegrift  Boulevard,  and  then 
discharge  into  the  Santa  Margarita 
River,  llie  Stormwater  Management 
System  for  levee  alignments  1  and  2 
would  use  the  same  existing  inundation 
area  as  Levee  Alignment  3,  but  an 
additional  inundation  area  would  be 
created  behind  the  levee  and  used  to 
manage  stormwater  runoff.  The 
inundation  areas  used  to  manage 
stormwater  for  levee  alignments  1  and  2 
would  necessitate  smaller  emergency 
pumps  than  those  required  for  Lsvee 
Alignment  3. 

Proposed  Bridge  Replacement 
Alternatives 

A  Camp  Pendleton  transportation 
planning  analysis  identified  five 
alternatives  for  the  replacement  of 
Basilone  Road  Bridge.  Construction  of  a 
suspension  bridge  was  eliminated 
because  it  would  violate  airfield  safety 
criteria  and  compromise  the  operational 
readiness  of  the  air  station.  Construction 
of  a  new  bridge  at  Hospital  Road  was 
eliminated  because  it  would  bisect 
critical  training  areas  and  would  not  be 
consistent  with  the  operational 
requirements  of  the  base.  The  remaining 
three  alternatives  involve  various 
alignments  along  Basilone  Road.  Each  of 
these  three  alternatives  is  summarized 
below  as  bridge  alignments  A.  B,  and  C. 

Bridge  Alignment  A,  the  preferred 
alternative,  will  follow  the  existing 
alignment.  With  this  alternative,  the 
temporary  Basilone  Road  Bridge  will  be 
replaced  in  its  existing  alignment 
providing  a  river  channel  width  of 
approximately  1.155  feet  over  the  newly 
constructed  levee.  The  height  of  the  new 
bridge  will  not  cause  an  encroachment 
into  the  runway  approach-departure 
clearance  zone  of  the  MCAS  Camp 
Pendleton  airfield;  however,  certain 
high  profile  vehicles  (e.g..  tractor-trailer 
trucks),  will  intrude  into  the  approach- 
departure  clearance  zone.  Traffic  lights 
will  be  installed,  which  will  be  operated 
by  the  MCAS  control  tower,  to  control 
the  flow  of  traffic  on  the  bridge  to 
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prevent  this  encroachment  during 
landings  and  take-offs  of  aircraft. 

Bridge  Alignment  B  is  an  east  curve 
alignment.  Inis  alignment  would  begin 
at  the  existing  Basilone  Road  alignment 
on  the  north  bank  of  the  river  and  curve 
to  the  east  to  avoid  runway  approach- 
departure  clearance  zone  encroachment 
from  traffic  on  the  bridge.  Bridge 


Alignment  B  would  be  slightly  longer  at 
1.375  feet. 

Bridge  Alignment  C.  the  Rattlesnake 
Canyon  Road  alignment,  would 
construct  a  new  roadway  and  bridge 
alignment.  The  bridge  would  be  created 
about  1.200  feet  northeast  of  the  existing 
alignment  and  southwest  of  the  existing 
intersection  of  Rattlesnake  Canyon  Road 

Table  1  J— Comparison  of  Alternatives 


and  Vandegrift  Boulevard.  With  this 
alternative,  a  2,000  foot-long  bridge 
would  be  constructed  and  2,500  feet  of 
new  roadway  would  be  required  on  the 
north  bank  of  the  river. 

A  comparison  of  the  three  levee 
alternatives,  three  bridge  alternatives, 
and  two  stormwater  management 
alternatives  is  provided  in  Table  1. 


Inlluencing  factor 


Levee  alignment  3  stomiwater  manage- 
ment: pumphouse 


Bridge 

alignment 

A— existing 

alignment 


Ground  Disturt>ance — Permanent  (acres) 

Levee  A 

Spur  Dikes/Silt  Fences 

Bridge  Approaches  (North  &  South,  feet) 
Ground  Disturbance — Temporary  (acres) 

Levee  

Spur  Dikes/Silt  Fences „... „ 

Bridge  and  Roadway  Approaches 


Ground  Disturt>ance — Permanent  (acres) 

Levee  ^ ^ 

Spur  Dikes/Silt  Fences 

Bndge  Approaches  (North  &  South,  feet) 
Ground  Disturt>ance — Temporary  (acres) 

Levee  

Spur  Dikes/Si(t  Fences _. 

Bridge  and  Roadway  Approaches 


Grourtd  Disturt>ance — Permanent  (acres) 

Levee  ^ 

Spur  Dikes/SiM  Fences 

Bridge  Approaches  (North  &  South,  ft.)  ... 
Ground  Disturt>ance— Temporary  (acres) 

Levee 

Spur  Dikes/Silt  Fences 

Bridge  and  Roadway  Approaches 


25 

18 

0 

3,150 

66 

51 

0 

15 


Bridge 

alignment 

B— east 

curve 


25 

18 

0 

3.150 

66 

51 

0 

15 


Bridge 
alignment 
C— Rattle- 
snake Can- 
yon 


27 
18 

0 

8,650 

85 

51 

0 
34 


Levee  alignment  1  stormwater 
management:  pumphouse 


67 
51 

9 
3.150 
78 
SO 
11 
15 


67 
51 

9 
3.150 
76 
SO 
11 
15 


51 
9 
8,650 
95 
SO 
11 
34 


Levee  alignment  2  stormwater 
management:  pumphouse 


41 

41 

43 

IB 

16 

16 

18 

18 

18 

3,150 

3.150 

8.650 

75 

75 

94 

44 

44 

44 

16 

16 

16 

15 

15 

34 

^Indudes  earthen  levee,  fkxxJwall.  gukle  vanes,  roadway  realignments,  and  hlllskle  grading  as  they  apply  to  each  conceptual  protect  alter- 
native. 


Rationale  for  the  Preferred  Altemative 

The  three  alternative  levee  alignments 
and  three  alternative  Basilone  Road 
Bridge  Replacement  alignments  were 
combined  to  provide  nine  project 
alternatives,  which  were  evaluated  in 
the  Final  EIS.  The  no  action  alternative 
was  also  evaluated.  The  preferred 
alternative  (3A)  combines  Levee 
Alignment  3  and  associated  stormwater 
management  system,  and  Bridge 
Alignment  A. 

Hydraulic  and  Sediment  Transport 
Analyses,  conducted  in  February  1997. 
at  the  request  of  the  Army  Corps  of 
Engineers,  U.S.  Environmental 
Protection  Agency,  and  U.S.  Fish  and 
Wildlife  Service,  concluded  that  the 


proposed  projects  would  not 
significantly  alter  the  system-wide 
geomorphology  and  river  mechanics  of 
the  Santa  Margarita  River.  Project  effects 
on  flow  depth,  velocity,  and  sediment 
transport  capacity  would  be  minimal 
and  predominantly  confined  to  three 
areas  within  the  project  limits. 
Hydraulic  and  sediment  transport 
effects  upstream  and  downstream  of  the 
project  area  would  be  negligible. 

Although  levee  Alignments  1  and  2 
would  have  more  favorable  cost  and 
engineering  factors.  Alignment  3  is  the 
least  damaging  from  an  environmental 
perspective.  Tlie  design  of  alternative  3 
avoids  and  minimizes  impacts  to 
riverine  habitats  to  the  maximimi  extent 
practical.  Differences  between 


Alignment  3  and  the  other  levee 
alternatives  include  elimination  of 
proposed  spur  dikes  and  reconfiguration 
of  the  downstream  portion  of  the  levee 
to  a  floodwall  along  Vandegrift 
Boulevard.  The  preferred  alternative 
represents  a  reduction  of  impacts  to 
riverine  habitat  when  compared  with 
the  other  levee  alternative  alignments  of 
20  acres  less  direct  permanent  impact, 
8.4  acres  less  direct  temporary  impact, 
and  48  acres  less  indirect  impacts  due 
to  isolation  of  habitat.  The  preferred 
alternative  has  resulted  in  a  reduced 
impact  to  Corps  jurisdictional  waters  of 
the  U.S.  and  wetlands  by  7.8  acres  less 
permanent  impact,  4.2  acres  less 
temporary  impact,  and  30.9  acres  less 
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impact  associated  with  isolation  of 
habitat. 

Tables  2  and  3.  respectively,  show  the 
pennanent,  temporary  and  isolation 
imfMCts  of  the  levee  and  bridge 
alternatives.  In  all  cases,  levee 
Alignment  3  and  Bridge  Alternative  A 
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would  result  in  lower  impacts  to  habitat 

and  wetlands  than  the  other  alternatives 
considered.  The  lower  impacts  to 
riparian  habitat  will  translate  to  less 
impacts  to  Federally-listed  endangered 
species  and  other  riparian  dependent 


spades.  Therefore,  the  prefBired 
alternative  would  be  consistent  with  the 
requirements  of  NEPA  and  the  Clean 
Water  Act.  is  the  least  environmentally 
damaging,  and  is  determined  to  be  the 
environmentally  preferred  alternative. 


Table  2.— Comparison  of  Habitat  and  Wetland  Impacts  Associated  With  Alternative  Levee  Alignments 


Levee  alternative 

Permanent  impacts  (acres) 

Temporary  Impacts  (acres) 

Isolated  acreage 

Total  habitat 

Wetlands 

Total  habitat 

Wetlands 

Total  habitat 

Wetlands 

t           

70.1 
29.6 
13 

13.8 

10.1 

2.8 

116.3 
37.5 
34.6 

16.2 
14.9 
10.7 

148 
129 
78.8 

46.5 

2  ^ ~ 

42.3 

3 - 

11.4 

Aaeage  of  wetland  impacts  is  a  subset  of  the  acreage  of  total  habitat  impacts. 

Table  3.— Comparison  of  Habitat  and  Wetland  Impacts  Associated  With  Alternative  Bridge  Alignments 


Bridge  alternative 

Permanent  impacts  (acres) 

Temporary  impacts  (acres) 

Total  habitat 

Wetlands 

Total  hdbitat 

Wetlands 

A  „ 

1.5 
3.7 
5.8 

0.3 
0.8 
1.2 

2.1 

4 
7.5 

0.6 

b                .     . 

U 

C  

3 

Acreage  of  wetland  impacts  is  a  sut>set  of  tt>e  aaeage  of  total  habitat  Impacts. 


Mitigation 

The  lower  Santa  Margarita  River  is  an 
intact  riparian  corridor  ranging  from 
1,000  to  2.000  feet  wide.  The  river 
corridor  contains  a  mosaic  of  riparian 
and  freshwater  marsh  habitats,  but 
suffers  from  infestation  by  invasive, 
exotic  weeds,  primarily  Arundo  donax. 
The  full  suite  of  hydrologic, 
biogeochemical,  and  biologic  riverine 
functions  are  performed  at  a  level  at  or 
above  most  other  rivers  in  southern 
(California.  The  Santa  Margarita  River 
supports  some  of  the  largest  known 
populations  of  the  federally- listed 
endangered  least  Bell's  vireo, 
southwestern  willow  flycatcher,  and 
southwestern  arroyo  toad.  Survey  data 
from  1996  indicate  the  Santa  Margarita 


River  supports  about  492  breeding  pairs 
of  vireo  and  10  breeding  pairs  of 
flycatcher.  Because  the  proposed  project 
will  be  built  in  the  flooaplain  of  the 
Santa  Margarita  River,  it  will  result  in 
significant  impacts  to  wetlands,  riparian 
habitat  and  endangered  species.  The 
following  provides  a  discussion  of  how 
these  impacts  will  be  mitigated. 

Impacts  to  Corps  jurisdictional  waters 
of  the  United  States  and  wetlands  (Table 
4)  would  be  mitigated  by  restoration  of 
wetlands  and  riparian  habitat  at  Ysidora 
Flats.  This  90  acre  area  is  within  the 
floodplain  of  the  Santa  Margarita  River, 
downstream  of  the  proposed  project 
site.  Ysidora  Flats  were  historically 
separated  from  the  river  by  a  series  of 
berms  and  used  for  percolation  and 
groundwater  recharge.  The  percolation 


ponds  were  damaged  during  the 
flooding  of  1993  and  subsequently 
discontinued.  The  Marine  (Jorps  has 
removed  the  berms,  restoring  the 
hydrologic  connection  between  the  area 
previously  encompassing  the  ponds  and 
the  river.  The  area  has  been 
recontoured,  and  will  be  subject  to 
ongoing  invasive  weed  control  and 
revegetation  with  native  riparian 
species.  It  is  expected  that  most  of 
Ysidora  Flats  will  become  Corps 
jurisdictional  wetlands  and  the 
remainder  will  become  non- 
jurisdictional  floodplain  riparian 
habitat.  This  area  is  being  used  to 
mitigate  the  impacts  of  the  previously 
authorized  air  station  expansion  as  well 
as  the  proposed  project. 


Table  4.— Mitigation  for  Impacts  to  Corps  Jurisdictional  Waters  of  the  U.S.  and  Wetlands 

Acreage  of 
Impact 

Mitigation  at  Ysidora 

On-site  revegetation 

Exotic  weed  control 
(per  BO) 

Type  of  impact 

Ratio 

Acres 

Ratio 

Acres 

Ratio 

Acres 

AH  Permanent  Impacts 

2.6 

5-2 
5.1 

1 

4.5 
6.9 

3:1 

1:1 

1:1 

1:1 

1.5:1 
Monitored 
V 

7.8 

5.2 

5.1 

1 

6.8 
until  after  the  fin 
sidora.  If  impact 

0:1 

•1:1 

•>1:1 

«1:1 

0:1 
tt  10-year  ever 
IS  do  not  occur 

0 

5.2 

5.1 

1 

0 
it.  If  impacts  ooc 
,  no  mitigation  ¥ 

10:1 

1.13:1 

2:1 

(hi 

0:1 

ur,  mitigation  w 
fould  be  requiri 

26 

Temporary   impacts  to   rresnwater 
Marsh 

Temporary     Impacts     to     Riparian 
Woodtand 

Temporary  Impacts  to  Unvegetated 
Waters  of  U.S 

5J 
102 
0 

Fua  Isolation  Behind  Levee  (al  habi- 
tat types)  

Partial  Isolation  Behind  Guide  Vane 

0 
rauld  be  3:1  at 
Id. 
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Table  4.— f^moATioN  for  Impacts  to  Corps  Jurisdictional  Waters  of  the  U.S.  and  Wetlands— Continued 


Acreage  of 
impact 

Mitigation  at  Ysidora 

On-site  revegetation 

Exotic  weed  control 
(per  80) 

Type  of  mfipact 

Ratio 

Acres 

Ratio 

Acres 

Ratio 

Acres 

Total  

25.3 

25.9 

11.3 

42.1 

•  Revegetation  would  occur  via  natural  recruitment. 

*>  Revegetation  would  occur  via  active  planting. 

'Area  would  be  recontoured  to  pre-construction  conditiorts. 


All  temp<H«rily  impacted  areas, 
including  wrildlife  habitat,  wetlands  and 
waters  of  the  U.S.,  will  be  kept  free  of 
invasive  exotic  plant  species  for  five 
years  to  allow  natural  revegetation.  This 
mitigation  scheme  is  based  on  the  Final 
Wetland  Mitigation  Plan  for  BRAC 
Projects  at  the  MCAS  Camp  Pendleton, 
which  was  published  on  September  8, 
1997.  Monitoring  concerning  wetlands 
mitigation  will  be  in  accordance  with 
the  provision  of  this  Plan.  Consultation 
shall  take  place,  prior  to  construction, 
with  the  Regional  Water  Quality  Control 
Board  to  determine  any  necessary 
changes  in  the  National  Pollution 
Discharge  Elimination  System/Section 
401  general  permit. 

Mitigation  ratios  for  impacts  to  Army 
C^orps  of  Engineers  juirisdictional  areas 
are  simunarized  in  Table  4.  The  Marine 
Corps  would  mitigate  for  indirect 
impacts  to  non-Clean  Water  Act 
jurisdictional  floodplain  riparian  habitat 
which  would  be  isolated  behind  the 
levee  by  either  restoring  jurisdictional 
wetlands  at  Ysidora  Flats  at  a  0.33:1 
ratio  or  by  restoring  non-wetland 
riparian  habitat  at  Ysidora  Flats  at  a 
0.5:1  ratio.  This  would  translate, 
respectively,  to  29  or  41  acres  of 
restoration  at  Ysidora  Flats  to 
compensate  for  loss  of  function 
associated  with  floodplain  isolation. 

In  addition  to  the  mitigation  required 
by  the  Army  Ck>rps  of  Engineers,  the 
U.S.  Fish  and  Wildlife  Service 
Biological  Opinion  (BO)  1-6-95-F-02 
of  October  30, 1995,  requires  that 
pennanent  impacts  to  all  habitat  types 
(including  Army  Corps  of  Engineers 
jurisdictional  areas)  be  mitigated  by 
removal  of  invasive  weeds  from  the 
Santa  Margarita  River  at  a  \0:\  ratio. 
Temporary  impacts  must  be  mitigated 
by  removal  of  invasive  weeds  at  ratios 
ranging  from  0.5:1  to  2:1  depending  on 
the  sensitivity  of  the  habitat  type  being 
temporarily  impacted.  This  BO  fulfills 
compliance  requirements  under  Section 
7  of  the  Endangered  Species  Act. 
Monitoring  for  this  mitigation  will  be 
accomplished  as  provided  for  in  the  BO. 

Sensitive  habitats  will  be  properly 
delineated  to  determine  construction 
zones  and  access  roads.  Lay-down  areas 
will  be  located  in  disturbed  or 


developed  areas,  and  shall  be  fenced 
when  adjacent  to  sensitive  habitats.  A 
qualified  biologist  shall  monitor 
construction  to  insure  there  are  no 
inadvertent  impacts  to  sensitive  species. 
To  minimize  impacts  to  arroyo 
southwestern  toads  during  construction, 
exclosure  fencing  will  be  constructed  - 
aroimd  the  footprint  to  a  height 
minimum  of  12  inches.  In  addition, 
surveys  for  this  species  and  monitoring 
will  be  conducted.  No  habitat  will  be 
cleared  during  the  breeding  season  of 
the  least  Bell's  vireo  and  the 
southwestern  willow  flycatcher  (March 
15-August  31). 

The  Santa  Margarita  River  Estuary 
will  be  monitored  for  sedimentation 
from  construction  activities.  However, 
extensive  hydrogeomorphic  modeling 
performed  for  this  project  indicates  that 
there  should  not  be  adverse  downstream 
sedimentation  effects.  An  erosion  and 
sedimentation  control  plan  will  be 
prepared  prior  to  construction. 

P're-construction  surveys  of  biological 
resources  and  monitoring  plans  will  be 
provided  to  the  U.S.  Fish  and  Wildlife 
Service.  Pre-construction  meetings  with 
the  U.S.  Fish  and  Wildlife  Service  and 
the  Army  Ckirps  of  Engineers  v^U  be 
conducted  relating  to  biological 
resources  and  to  cultural  resources.  An 
upstream  guide  vane  to  mitigate  the 
potential  for  turbulent  flow  conditions 
and  associated  erosion  potential  at  the 
upstream  end  of  the  levee  will  be 
constructed  as  part  of  the  preferred 
alternative.  Monitoring  of  the 
jurisdictional  wetlands  and  waters  of 
the  United  States,  partially  isolated 
behind  the  guide  vane,  will  be 
conducted  for  a  minimum  of  five  years, 
which  must  include  a  10-year  storm 
event. 

(Donstruction  of  the  preferred 
alternative  will  require  the  disturbance 
of  an  archeological  site  eligible  for 
listing  on  the  National  Register  of 
Historic  Places,  and  construction  near 
the  Santa  Margarita  Ranch  House 
Complex  which  is  listed  on  the  National 
Register.  Per  37  CFR  800.6(a),  a 
Memorandum  of  Agreement,  executed 
on  February  5, 1998,  among  the  U.S. 
Marine  Corps,  dlalifomia  State  Historic 
Preservation  Office,  Advisory  Council 


on  Historic  Preservation,  and  the 
Pechanga  and  Pauma  bands  of  the 
Luiseno  Mission  Indian  Tribe  has  been 
implemented.  This  agreement  provides 
for  the  preparation  of  an  Historic 
Properties  Treatment  Plan  to  specify  the 
treatment  for  each  historic  property, 
including  archaeological  sites  and 
buildings,  within  the  Area  of  Potential 
Effect.  This  Agreement  completes 
Section  106  requirements  of  the 
National  Historic  Preservation  Act. 

Public  Involvemoit 

Preparation  of  the  EIS  began  with  a 
public  scoping  process  to  identify  issues 
that  should  be  addressed  in  the 
document.  Involvement  in  scoping  was 
offered  through  a  combination  of  public 
announcements  and  meetings  with 
federal  and  state  regulatory  agencies.  A 
Notice  of  Intent  (NOI)  to  prepare  an  EIS 
was  published  in  the  Federal  Register 
on  January  9, 1996.  In  addition,  copies 
of  the  NOI  and  Notice  of  the  Public 
Scoping  Meeting  were  sent  to  federal, 
state,  and  local  agencies,  as  well  as 
other  interested  parties;  to  radio, 
television,  and  print  media;  and  to 
libraries  in  the  vicinity  of  MCB  (Damp 
Pendleton.  Advertisements  annoimcing 
the  scoping  meeting  were  placed  in 
several  local  and  regional  newspapers 
and  posted  on  the  community  calendars 
of  local  cable  television  companies.  The 
scoping  period  was  from  January  9  to 
March  10, 1996.  A  public  scoping 
meeting  was  held  on  January  25,  1996 
to  solicit  comments  and  concerns  on  the 
proposed  action  from  the  general  public. 
Comments  received  on  the  scoping 
process  focused  on  alternatives  to  the  - 
proposed  action,  alternative  designs  of 
the  levee,  wetlands,  water  quality, 
biological  resources,  cultural  resources, 
air  quality,  and  hazardous  material 
handling  during  construction.  The 
Notice  of  Availability  of  the  Draft  EIS 
was  published  in  the  Federal  Register 
on  July  18, 1997.  The  review  and 
comment  period  for  the  Draft  EIS  was 
from  July  18,  1997,  through  September 
5, 1997.  A  public  hearing  regaitiing  the 
Draft  EIS  was  conducted  on  August  13, 
1997.  Comments  were  received  from  18 
agencies  and  organizations  that 
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identified  the  following  major  concerns; 
relocation  of  facilities  out  of  the 
floodplain,  range  and  depth  of 
alternatives,  species  and  habitat  types 
impacted,  potential  effects  to 
archaeological  sites,  river  hydrology  and 
water  quality,  and  wetlands.  The  Final 
EIS  addressed  issues  raised  in 
comments  to  the  Draft  EIS.  The  Notice 
of  Availability  of  the  Final  EIS  was 
published  in  the  Federal  Register  on 
December  19.  1997.  The  Final  EIS  was 
distributed  to  federal,  state,  and  local 
agencies,  interested  parties,  and  public 
libraries  on  December  19. 1997,  and  the 
comment  period  closed  on  January  19. 
1998. 

Agency  Decision 

On  behalf  of  the  Department  of  the 
Navy  and  the  U.S.  Marine  Corps.  I  have 
decided  to  implement  the  proposed 
action  through  the  preferred  alternative, 
Alternative  3A,  (Levee  Alignment  3 — A 
14,500  foot-long  levee  and  a  2,300  foot 
floodwall  combination  and  Bridge 
Alignment  A — Existing  Alignment).  The 
requirements  of  applicable  Executive 
Orders  have  been  considered. 
Specifically,  the  following 
determinations  are  made  with  respect  to 
these  Executive  Orders: 

Executive  Order  11988,  "Floodplain 
Management".  I  have  determined  that 
implementation  of  the  Santa  Margarita 
Flood  Control  Project  is  the  only 

[iracticable  alternative,  consistent  with 
aw  and  policy,  to  avoid  the  potential 
severe  consequences  posed  by  potential 
significant  flood  events  to  existing 
multi-million  dollar  facilities  at  MCB 
Camp  Pendleton  and  MCAS  Camp 
Pendleton.  All  practicable  means  to 
avoid  or  minimize  harm  to  the 
floodplain  are  included  within  those 
mitigation  measures  associated  with  the 
preferred  alternative  for  this  project. 

Executive  Order  11990,  "Protection  of 
Wetlands".  I  have  determined  that  the 
preferred  alternative  is  the  least 
environmental  damaging  practicable 
alternative  for  the  implementation  of  the 
Santa  Margarita  Flood  Control  Project.  I 
have  further  determined  that  the 
preferred  alternative  incorporates  all 
practicable  measures  to  avoid  or 
minimize  adverse  impacts  to  wetlands 
which  may  result  from  this  project.  In 
addition,  all  practicable  mitigation 
measures  to  offset  wetland  impacts  will 
be  implemented.  This  determination 
includes  consideration  of.  among  other 
factors,  the  economic  consequences  and 
the  potential  impact  upon  the  national 
security  missions  of  MCB  Camp 
Pendleton  and  MCAS  Camp  Pendleton 
posed  by  significant  flood  events  within 
the  Santa  Margarita  River. 


Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations".  The 
proposed  action  has  been  evaluated 
with  respect  to  environmental  and 
social  impacts,  as  well  as  access  to 
public  information  and  an  opportunity 
for  public  participation  in  the  NEPA 
process  as  required  by  this  Executive 
Order.  The  project  is  consistent  with  the 
goals  and  provisions  of  this  Executive 
Order  and  no  disproportionate  impacts 
to  minority  or  low-income  populations 
will  occur. 

I  have  determined  that  the  prefierred 
alternative  is  the  least  environmentally 
damaging  practical  alternative  for  the 
implementation  of  the  Santa  Margarita 
flood  control  and  bridge  replacement 
projects.  The  Department  of  the  Navy 
believes  there  are  no  remaining  issues  to 
be  resolved  Mrith  respect  to  these 
projects.  Questions  regarding  the  Final 
EIS  prepared  for  this  action  may  be 
directed  to  Mr.  Lupe  Armas,  Assistant 
Chief  of  Staff,  Environmental  Seciuity, 
Marine  Corps  Base.  Camp  Pendleton, 
California.  92055.  telephone  (760)  725- 
3561. 

Eteted.  February  8. 1998. 
Duncan  Holaday. 

Deputy  Assistant  Secretary  of  the  Navy 

(Installations  and  Facilities). 

IFR  [)oc.  98-3614  Filed  2-11-9S:  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commiasion  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
February  18. 1998  rather  than  the  earlier 
announced  date  of  February  25.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  public  and  scheduled  to  begin  at 
1:00  p.m.  in  the  Goddard  Conference 
Room  of  the  Commission's  offices  at  25 
State  Police  Drive,  West  Trenton,  New 
Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10:00  a.m.  at  the  same  location  and  will 
include  a  presentation  on  CIS  soils  data 
and  status  report;  1998  DRBC  meeting 
locations  and  events  and  discussion  of 
the  Commission's  Ground  Water 
Advisory  Committee  functions. 

In  addition  to  the  subjects  listed 
which  are  scheduled  for  public  hearing 
at  the  1:00  p.m.  business  meeting,  the 
Commission  will  also  address  the 


follo%ving:  Minutes  of  the  January  28, 
1998,  business  meeting: 
announcements;  General  Counsel's 
Report;  report  on  Basin  hydrologic 
conditions;  a  resolution  to  adopt  the 
ciurent  expense  and  capital  budgets  for 
Fiscal  Year  1999;  a  resolution 
concerning  election  of  a  Chairman  at 
meetings  of  the  U.S.  Supreme  Court 
Decree  Parties  with  regard  to  DRBC 
drought-related  resolutions;  a  resolution 
to  authorize  funding  for  a  research  study 
concerning  rainfiall  frequency;  a 
resolution  concerning  U.S.  Geological 
Survey  study  of  flow  need  issues  in  the 
Delaware  Estuary;  and  public  dialogue. 
The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approral  of  ih» 
FoUowing  Proiects  Under  Article  10.3, 
Article  11  and^r  Section  3.8  of  the 
Conpact 

1.  Holdover:  City  of  Bethlehem 
Authority    D-97-47CP 

A  proposed  temporary  siuface  water 
withdrawal  project  that  entails 
installation  of  an  emergency  intake 
structure  in  the  Beltzville  Reservoir,  just 
downstream  of  the  confluence  of 
Pohopoco  Creek  with  the  Reservoir's 
tailwater,  in  Towamensing  Township, 
Carbon  County,  Pennsylvania.  The 
withdrawal  is  planned  to  provide  up  to 
15  million  gallons  per  day  during  a 
three-year  period  while  the  applicant's 
Penn  Forest  Dam  is  undergoing 
reconstruction  and  refilling.  The 
applicant's  distribution  system  serves 
the  City  of  Bethlehem  and  11  other 
municipalities  in  its  vicinity,  in  both 
Lehigh  and  Northampton  Counties.  This 
hearing  continues  that  of  January  28, 
1998. 

2.  Borough  of  Clementon    D-87-92  CP 
RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  31  million  gallons  (mg)/30 
days  of  water  to  the  applicant's 
distribution  system  bom  Well  Nos.  9, 10 
and  11.  Commission  approval  on 
February  24, 1988  was  limited  to  six 
years,  subsequently  revised  to  ten  years, 
and  will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  31  mg/30  days.  The  project  is 
located  in  Clementon  Borough,  Camden 
County,  New  Jersey. 

3.  Borough  ofAlburtis    D-91-42  CP 
RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6.5  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
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Well  Nos.  1,  2,  3  and  4.  Commission 
approval  on  December  9, 1992  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  6.5  mg/30 
days.  The  project  is  located  in  Albiutis 
Borough,  Lehigh  County,  Pennsylvania. 

4.  Schwenksville  Borough  Authority 
D-92-39  CP  RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  11.8  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  Well  Nos.  3, 4,  5, 6  and  7. 
Commission  approval  on  February  17. 
1993  was  limited  to  five  years.  The  total 
withdrawal  from  all  wells  vtall  be  to 
11.8  mg/30  days  based  on  current  and 
predicted  uses.  The  project  is  located  in 
Schwenksville  Borough,  Montgomery 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

5.  Mount  Holly  Water  Company    D-94- 
BCP 

An  application  for  approval  of  a 
groimd  water  withdrawal  project  to 
supply  up  to  108.5  mg/30  days  of  water 
to  the  applicant's  Mount  Holly  System 
from  existing  Well  Nos.  3R,  4,  5,  6  and 
7,  and  to  retain  the  existing  withdrawal 
limit  of  108.5  mg/30  days  for  all  Mount 
Holly  Water  System  wells.  The  project 
is  located  in  Westampton  and  Mount 
Holly  Townships,  Burlington  County, 
New  Jersey. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609] 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  February  3, 1998. 
Swan  M.  WeisBaa, 
Secretary. 

[FR  Doc.  98-3540  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
CommliBlon 

Poctwt  No.  ER9e-1571-00(q 

American  Electric  Powrar  Corporation; 
NotfcaofFIHng 

February  6, 1998. 

Take  notice  that  on  January  26, 1998, 
the  American  Electric  Power 
Corporation  (AEPSC),  tendered  for  filing 


executed  service  agreements  under  the 
AEP  Companies'  Power  Sales  Tariff,  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  December  26, 1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  siich  motions  or 
protests  should  be  filed  on  or  before 
February  19, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergert, 
Acting  Secretary. 

IFR  Doc.  98-3548  Filed  2-11-98;  8:45  am) 
aaiMQ  COOE  iriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DodWt  No.  ER07-3057-002I 

Florida  Power  Corporation;  Notice  of 
niing 

February  6. 1998. 

Take  notice  that  on  January  9, 1998, 
Florida  Power  Corporation  tendered  for 
filing  an  amendment  to  its  open  access 
transmission  tariff  in  compliance  with 
the  Commission's  order  of  November 
25, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  17, 1998.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergen, 

Acting  Secretary. 

[FR  Doc.  98-3550  Filed  2-11-98:  8:45  am) 

BILLMQ  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  No.  CPM-21 1-000] 

Texaa  Eastern  Transmission 
Corporation;  Notice  of  Application 

February  6, 1998. 

Take  notice  that  on  January  30, 1998, 
Texas  Eastern  Transmission  Corporation 
(TETCO),  5400  Westheiraer  Court. 
Houston,  Texas  77056-5310  filed  in 
Docket  No.  CP98-2 11-000  an 
application  pursuant  to  Section  7(b)  and 
7(c]  of  the  Natural  Gas  Act  for 
permission  and  approval  for  TETCO  to 
construct  and  operate  certain 
replacement  facilities  in  Jackson  and 
Ripley  Counties,  Indiana  and  to 
abandon  the  existing  pipeline  being 
replaced,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection.   ^" 

Specifically.  TETCO  proposes  to 
replace  two  discrete  sections  of  24-inch 
pipe  which  total  2,442  fieet  in  length 
(630  feet  and  1812  feet)  in  Jackson  and 
Ripley  Counties,  Indiana.  TETCO  states 
that  the  new  replacement  facilities  will 
enable  TETCO  to  comply  with  the  U.S. 
Department  of  Transportation's 
Minimum  Federal  Safety  Standards  and 
will  ensure  the  continued  safe  and 
reliable  operation  of  its  system.  TETCO 
indicates  that  the  replacement  segments 
will  have  a  design  delivery  capacity 
equivalent  to  the  facilities  being 
replaced  and  will  not  change  TETCO 
system's  maximum  daily  design 
capacity.  TETCO  estimates  the  total  cost 
of  the  replacement  to  be  $2,001,000. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
appUcation  should  on  or  before 
February  27, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
vtrith  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 


•^ 
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and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  %vill  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
ivill  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seeic  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 


for  l^ve  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  TETCO  to  appear  or  be 
represented  at  the  hearing. 
David  P.  BoergBrs, 
Acting  Secretary. 

jFR  Doc.  9»-3S23  Filed  2-11-9S:  8:4S  ami 
aituNQ  cooc  tnr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commteelon 

(Docket  Na  Eraft-1S24-000] 

VIrginle  Electric  and  Power  Comparty; 
Notice  of  Filing 

February  6. 1998. 

Take  notice  that  on  January  22. 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
North  American  Energy  Conservation. 
Inc.  (NAEC),  and  Tennessee  Valley 
Authority  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
North  American  Energy  Conservation. 
Inc.  (NAEC),  and  Tennessee  Valley 
Authority,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  19,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergars, 

Acting  Secretary. 

(FR  Doc  98-3549  Filed  2-11-98;  8:45  ami 

aajjNO  ooot  tnr-ai-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Deetol  Na  ERM-220-001,  et  aL] 

Allegheny  Power  Service  Corporation, 
et  ai.;  Electric  Rate  and  Corporate 
Regulation  Rllnga 

Februarys,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Allegheny  Power  Serrice 
'Corporation 

(Docket  No.  ER9»-220-<Mll 

Take  notice  that  on  E)ecember  11, 
1997,  Allegheny  Power  Service 
Corporation  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  COS  de  Guatemala,  Sodedad 
Anoninui 

(Docket  No.  EG98-28-000) 

On  January  16. 1998,  COS  de 
Guatemala.  Sociedad  Anonima 
(AppUcant).  250  West  Pratt  Street.  23rd 
Floor.  Baltimore.  MD  21201,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  is  a  private  Guatemalan 
company  organized  as  a  Sociedad 
Anonima.  Constellation  Operating 
Services  International  and  Constellation 
Operating  Services  International  I 
jointly  own  100  percent  of  Applicant's 
shares.  Both  Constellation  Services  and 
Constellation  Services  I  are  wholly 
owned  by  Constellation  Services.  Inc.. 
which,  in  turn,  is  wholly  owned  by 
Constellation  Power.  Inc.,  which,  in 
turn,  is  wholly  owned  by  Constellation 
Holdings.  Inc..  which,  in  tiun.  is  wholly 
owned  by  Baltimore  Gas  and  Electric,  an 
exempt  holding  company  pursuant  to 
Section  3(a)(2)  of  the  PubUc  Utility 
Holding  Company  Act  of  1935. 
Apphc&nt  intends  to  operate  certain 
facilities  which  will  consist  of  various 
generating  units  having  a  current 
effiactive  capacity  of  approximately  85 
MW  and  located  on  the  shores  of  Lake 
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Amaititlan,  32  kms  outside  Guatemala 
City  and  a  gas  turbine  unit  located  in 
the  Province  of  Escuintla, 
approximately  62  kms  outside 
Guatemala  Qty  and  which  will  be 
owned  by  Credieegsa  y  Qa.  S.C.A.,  a 
Guatemalan  company. 

Applicant  intends  to  expand  the 
Generating  FaciUties  between  60  and 
185  MW  through  the  upgrading  of 
existing  equipment  and/or  the 
installation  of  additional  generating 
equipment. 

Comment  date:  February  24, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuiacy  of  the  application. 

3.  Conunonwealth  Edison  Company, 
Conq>lainant  v.  Mid-Continent  Area 
Power  Pool  and  Each  of  Its  Members, 
Individually,  Respondents 

(Docket  No.  EL9S-19-000I 

Take  notice  that  on  January  23. 1998, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a 
Complaint  and  Request  for  Expedited 
ReUef  against  the  Mid-Continent  Area 
Power  Pool  (MAPP).  and  the  MAPP 
members.  The  complaint  concerns  a 
curtailment  procedure,  referred  to  as  the 
Line  Loading  ReUef  Procedure,  appUed 
by  MAPP  and  its  members  under  their 
open  access  transmission  tariffs  (the 
MAP?  Procedure).  For  the  reasons 
discussed  in  the  Complaint,  the  MAPP 
Procedure  violates  the  Federal  Power 
Act  and  the  Commission's  Orders.  Rules 
and  Regulations  thereunder,  including 
Order  No.  888. 

ComEd  requests  that  the  Commission 
issue  an  order,  on  the  expedited  basis, 
directing  MAPP  and  its  members  to 
revise  the  MAPP  Procedure  to  provide 
for  pro  rata  aulailment  of  firm 
transmission  service  provided  under 
MAPP  member  transmission  tariffs,  as 
required  under  Order  No.  888  and  the 
Commission's  pro  forma  tariff.  In 
addition,  ComEd  seeks  such  other  and 
further  relief  as  the  Commission  deems 
proper,  including  the  ordering  of 
modifications  to  any  applicable 
Commission-jurisdictional  rate  schedule 
or  tariff,  if  necessary. 

Comment  date:  March  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  shall  be  due  on  or  before 
March  9, 1998. 

4.  Montana  Power  Company 

(Docket  Nos.  ERg6-334-002  and  OA96-199- 
0031 

Take  notice  that  on  January  2, 1998. 
Montana  Power  Company  tendered  for 


filing  its  compliance  filing  in  the  above- 
referenced  dockets. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER98-162-0011 

Take  notice  that  on  December  5. 1997. 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company  tendered 
for  filing  its  compUance  filing  in  the 
above-referenced  docket. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Bangor  Hydro  Electric  Company 

(Docket  No.  ER98-463-0011 

Take  notice  that  on  January  16, 1998, 
Bangor  Hydro  Electric  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Empire  Limited 
Partnership  #2 

(Docket  No.  ER98-1 125-000) 

Take  notice  that  on  January  20, 1998, 
Northeast  Empire  Limited  Partnership 
#2  (NELP#2),  c/o  Thomas  D.  Emero, 
Esq..  Twenty  South  Street.  P.O.  Box  407. 
Bangor,  Maine  04402-0407,  a  Oelaware 
corporation,  petitioned  the  Commission 
for  an  order  accepting  rate  schedule  for 
filing  and  granting  waivers  and  blanket 
approvals. 

Comment  date:  February  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

[Docket  No.  ER9ft-l  551-000] 

Take  notice  that  on  January  23. 1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  transaction  report 
for  the  fourth  quarter  of  1997  under  APS 
FERC  Electric  Tariff.  Original  Volume 
No.  3. 

A  copy  of  this  filing  has  been  served 
the  Arizona  Corporation  Commission. 

Comment  date:  February  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Yadkin,  Inc. 

(Docket  No.  ER98-1 552-000] 

Take  notice  that  on  January  22. 1998. 
Yadkin,  Inc.,  tendered  for  filing  a 
simimary  of  activity  for  the  quarter 
ending  December  31. 1997. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Maine  Public  Service  Company 

(Docket  No.  ER9&-1 553-000] 

Take  notice  that  on  January  23, 1998, 
Maine  Public  Service  Company 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  October  1 
through  December  31. 1997.  This  filing 
was  made  in  compliance  with 
Commission  orders  dated  May  31. 1995 
(Docket  No.  ER95-851)  and  April  30. 

1996  (Docket  No.  ER96-780). 
Comment  date:  February  20, 1998,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER98-1 554-000] 

Take  notice  that  on  January  23. 1998, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  its 
Transaction  Report  for  short-term 
transactions  for  the  fourth  quarter  of 

1997  pursuant  to  the  Commission's 
order  issued  January  10. 1997  in 
Northern  Indiana  PubUc  Service 
Company.  78  FERC  1 61,015  (1997). 

Comment  date:  February  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Black  Hills  Corporation 

(Docket  No.  ER98-1 555-000] 

Take  notice  that  Black  Hills 
Corporation  (Black  Hills),  which 
operates  its  electric  utility  business 
imder  the  name  of  Black  Hills  Power 
and  Light  Company,  on  January  23, 
1998,  tendered  for  filing  the  Third 
Restated  Energy  Supply  and 
Transmission  Agreement,  dated  as  of 
January  1, 1998.  the  Firm  Transmission 
Service  Agreement  under  Black  Hills 
Corporation's  FERC  Network  Integration 
Transmission  Service  Tariff,  dated 
January  1. 1998,  and  the  Network 
Operating  Agreement,  dated  January  1, 
1998,  all  between  Black  Hills  and  the 
City  of  Gillette,  Wyoming  (Gillette),  in 
replacement  of  and  to  supersede  the 
Second  Restated  Electric  Power  Energy 
Supply  and  Transmission  Agreement, 
dated  February  28. 1995,  between  Black 
Hills  and  Gillette,  filed  with  the 
Commission  and  designated  Black  Hills 
Power  and  Light  Company,  Rate 
Schedule  FERC  No.  44  and  Supplement 
No.  1  thereto.  Black  Hills  requests  that 
these  agreements  become  effective  on 
January  1,1998. 

The  New  Agreements  reduce  the 
quantity  of  capacity  and  energy  to  be 
sold  to  Gillette  and  provides  for  a 
change  in  the  capacity  charge  and  other 
minor  changes. 

Copies  of  the  filing  were  served  upon 
the  parties  to  the  New  Agreements,  the 
South  Dakota  PubUc  Utilities 
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Commission,  the  Wyoming  Public 
Service  Commission,  and  the  Montana 
Public  Service  Commission. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER98-1 556-000) 

Take  notice  that  on  January  22. 1998. 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  Hling  Amendment 
One  to  Agreement  Number  7-07-52- 
P0975  (Amendment  One),  between 
PNM,  the  Navajo  Agricultural  Products 
Industry  (NAPl),  and  the  Bureau  of 
Indian  Affairs  (BIA),  dated  November 

13.  1997. 

PNM  requests  that  Amendment  One 
become  effective  upon  the  date  which 
certain  New  Project  Facilities  associated 
with  the  provision  of  electrical  power 
and  transmission  to  the  Navajo  Indian 
Irrigation  Project  have  been  constructed, 
interconnected  and  declared  operational 
by  PNM.  The  estimated  date  for  this  to 
occur  is  April  15.  1998. 

Copies  of  this  notice  have  been  served 
upon  the  Bureau  of  Reclamation,  NAPI, 
BIA  and  the  New  Mexico  Public  Utility 
Commission. 

Comment  date:  February  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Power  Fnel*.  Inc. 

{Docket  No.  ER98-1 557-000) 

Take  notice  that  on  January  26, 1998. 
Power  Fuels,  Inc.  (Power  Fuels), 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP),  indicating 
that  Power  Fuels  had  completed  all  the 
steps  for  pool  membership.  Power  Fuels 
requests  that  the  Commission  amend  the 
WSPP  Agreement  to  include  it  as  a 
member. 

Power  Fuels  requests  an  effiective  date 
of  January  9. 1998.  for  the  proposed 
amendment.  Accordingly.  Power  Fuels 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
sho%vn. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  February  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PECX)  Energy  Company 

(Docket  No.  ER9S-15S8-O00) 

Take  notice  that  on  January  26. 1998. 
PECO  Energy  Company  (PECO).  Hied 
under  Section  205  of  the  Federal  Power 
Act.  16  U.S.C.  et  seq.  a  Transaction 
Agreement  dated  December  19. 1997. 
with  the  Town  of  Littleton  New 


Hampshire  Water  and  Light  Department 
(Littleton),  under  PECO's  FERC  Electric 
Tariff.  Original  Volume  No.  1. 

PECO  requests  an  effective  date  of 
January  1. 1998,  for  the  Agreement. 

PECO  states  that  copies  of  the  filing 
have  been  supplied  to  Littleton  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAmerican  Energy  Company 

(Docket  No.  ER98-1 559-000) 

Take  notice  that  on  January  26, 1998, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Non-Firm  Transmission 
Service  Agreements  with  Columbia 
Power  Marketing  Corporation 
(Columbia),  dated  January  20,  1998, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  20, 1998,  for  the 
Agreement  with  Columbia  and  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Columbia,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  20,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Northern  States  Power  Company 
(Minneeota  Company) 

[Docket  No.  ER98-156O-000) 

Take  notice  that  on  January  26.  1998. 
Northern  States  Power  Company 
(Mirmesota)  (NSP).  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
ConAgra  Energy  Services.  Inc. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
January  1, 1998.  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER98-1 562-000) 

Take  notice  that  on  January  26, 1997, 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO),  tendered  for  filing 
CLECO's  Market  Based  Rate  Tariff  MR- 
1.  the  quarterly  report  for  transactions 
undertaken  by  CI^CO  for  the  quarter 
ending  December  31, 1997. 


CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  the  Louisiana  Public 
Service  Commission. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  Century  Services.  Inc. 

(Docket  No.  ER9a-l  563-000) 

Take  notice  that  on  January  26, 1998, 
New  Centiuy  Services,  Inc.,  on  behalf  of 
Cheyeime  Light.  Fuel  and  Power 
Company.  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service  > 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — Wholesale  Merchai^t 
Function. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Company 

(Docket  No.  ER98-1 564-000) 

Take  notice  that  on  January  26.  1998, 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificate  of 
Conciurence  with  Washington  Electric 
Cooperative,  Inc.,  under  NEP's  FERC 
Electric  Tariff.  Original  Volume  No.  5. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Company 

(Docket  No.  ER9a-l  565-000) 

Take  notice  that  on  January  26. 1998, 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificate  of 
Concurrence  with  Williams  lEnergy 
Services  Company,  Inc..  under  Nn*'s 
FERC  Electric  Tariff.  Original  Volume 
No.  5. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER9S-1 566-000) 

Take  notice  that  on  January  26. 1998. 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Koch  Energy  Trading,  Inc.. 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
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in  NSP  Operating  Companies  Electric 
Services  "Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  January 
2. 1998. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Company 
(Docket  No.  ER9S-1 567-000] 

Take  notice  that  on  January  26, 1998, 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificate  of 
Concurrence  with  Entergy  Power 
Marketing  Corp..  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Potomac  Electric  Power  Company 

(Docket  No.  ER9»-1 568-000) 

Take  notice  that  on  January  26, 1998, 
Potomac  Electric  Power  Company  filed 
its  report  of  compliance  with  the 
Commission's  Order,  81  FERC  1 61,257 
(1997).  ordering  paragraph  (T),  directing 
the  unbundling  of  certain  wholesale 
sales  contracts  found  to  be  inconsistent 
%vith  the  restructtued  PJM  transmission 
arrangements  made  effiactive  by  the 
Commission. 

Comment  date:  February  20, 1998,~in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PPftL,  Inc. 

(Docket  No.  ER9&-1 569-000) 

"Take  notice  that  on  January  26, 1998. 
PP&L,  Inc.,  tendered  its  compliance 
filing  as  required  by  Ordering  Paragraph 
(T)  of  the  Qimmission's  order  in 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  81  FERC  1 61,257 
(1997). 

PP&L  states  that  copies  of  this  filing 
have  been  served  on  the  PJM  Office  of 
Interconnection,  and  on  the  customers 
that  ptut:hase  bimdled  capacity,  energy 
and  transmission  service  from  PP&L 
under  bilateral  agreements,  as  identified 
in  the  compliance  filing. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  GPU  Energy/  Jersey  Central  Power, 
etaL 

(Docket  No.  ER9S-1 5 70-000) 

Take  notice  that  on  January  26, 1998, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Peimsylvania  Electric  Company 
(collectively,  and  each  doing  business  as 
GPU  Energy)  submitted  a  filhig  in 
compliance  with  ordering  paragraph  T 
of  the  Conunission's  November  25, 


1997,  Order  Conditionally  Accepting 
Open  Access  Transmission  Tariff  and 
Power  Pool  Agreements,  Conditionally 
Authorizing  Establishment  of  an 
Independent  System  Operator  and 
Disposition  of  Control  over 
Jiuisdictional  Facilities,  and  Denying 
Rehearings  (Peimsylvania-New  Jersey- 
Maryland  Intercormection,  81  FERC 
161,257(1997)). 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PECO  Energy  Company 

(Docket  No.  ER98-1 572-000) 

Take  notice  that  on  January  26, 1998. 
PECO  Energy  Company  (PECO),  filed 
under  Section  205  of  the  Fedei«l  Power 
Act,  16  U.S.C.  §  792  et  seq.,  an 
Agreement  dated  December  22, 1997, 
with  Williams  Energy  Services 
Company  (Williams),  under  PECO's 
FERC  Electric  Tariff  Original  Voluine 
No.  1. 

PECO  requests  an  effective  date  of 
January  1, 1998,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Williams  and  to 
the  Peimsylvania  Public  Utility 
Conunission. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1 573-000) 

Take  notice  that  on  January  26, 1998. 
UtiliCorp  Inc.  (UtiliCorp),  filed  service 
agreements  with  Power  Fuels,  Inc.,  for 
service  under  its  short-term  firm  point- 
to-point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  UtiliCoip  United  Inc. 

(Docket  No.  ER98-1 574-000) 

Take  notice  that  on  January  26, 1998, 
UtiliCorp  Inc.  (UtiliCorp)  filed  service 
agreements  with  American  Electric 
Power  Service  Corporation  for  service 
under  its  short-term  firm  point-to-point 
open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1575-0001 

Take  notice  that  on  January  26, 1998, 
UtiliCorp  United  Inc.  (UtiUCorp)  filed 


service  agreements  with  American 
Electric  Power  Service  Corporation  for 
service  under  its  Non-Firm  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1 576-000) 

Take  notice  that  on  January  26, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Power  Fuels, 
Inc.  for  service  under  its  Non-Finn 
Point-to-Point  open  access  service  tariff 
for  its  operating  divisions,  Missouri 
Public  Service.  WestPlains  Energy- 
Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER98-1577-0(X)) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  26,  1998,  tendered  for  filing  a 
short  term  firm  and  a  non-firm 
transmission  service  agreement  with 
Columbia  Power  Marketing  Corporation 
(Columbia)  under  Wisconsin  Electric's 
FERC  Electric  Tariff.  Volume  No.  7. 
Wisconsin  Electric  requests  an  effective 
date  coincident  with  its  filing. 
Wisconsin  Electric  is  authorized  to  state 
that  Columbia  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Columbia,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER98-1 578-000] 

Take  notice  that  on  January  26, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  an  executed 
Form  of  Service  Agreement  for  Non-firm 
Point-to-Point  Transmission  Service, 
establishing  Teimessee  Valley  Authority 
as  a  point-to-point  transmission 
customer  under  the  terms  of  WP&L's 
transmission  tariff. 

WP&L  requests  an  efiiective  date  of 
January  12, 1998,  and  accordingly,  seeks 
waiver  of  the  Conunission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Pubfic  Service 
Commission  of  Wisconsin. 
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Coautwnt  date:  February  20. 1908.  in 
acoordancs  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinergy  Serricet,  Inc. 

[Dockat  No.  ER9a- 1580-0001 

Take  notice  that  on  January  26. 1998, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  entered  into 
between  Qnergy  and  Qnergy  Services, 
Inc. 

Cinergy  and  Cinergy,  the  Customer 
are  requesting  an  effective  date  of 
January  1, 1998. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Unioo  Electric  Company 

[Dockat  No.  ER98-1 582-000) 

Take  notice  that  on  January  26, 1998. 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Letter  Agreement  dated 
November  5. 1997  under  the  provisions 
of  the  Facilities  Use  Agreement  dated 
February  14. 1972  between  Central 
Illinois  Public  Service  ComfMny  and 
UE.  UE  asserts  that  the  purpose  of  the 
Letter  Agreement  is  to  increase  the 
facility  use  charges  to  adequately  reflect 
cost  of  improved  installations. 

Comment  date:  February  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Niagara^>lohawk  Power 
Corporation 

(Docket  No.  ER98- 1583-000] 

Take  notice  that  on  January  26.  1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  filed  Service 
Agreements  for  transmission  and 
wholesale  requirement  services  in 
conjunction  with  an  electric  retail 
•coaas  pilot  program  that  was 
established  by  the  New  York  Public 
Service  Commission  effective  November 
1. 1997.  The  Service  Agreement  for 
transmission  services  is  under  Niagara 
Mohawk's  FERC  Electric  Tariff,  Original 
Volume  No.  3.  Niagara  Mohawk's 
custorow  is  Total  Energy,  Inc.  The 
Service  Agreement  for  wholesale 
requirements  service  is  under  Niagara 
Mohawk's  FERC  Electric  Tariff.  Original 
Volume  No.  4.  Niagara  Mohawk's 
customer  is  Total  Energy,  Inc.  The 
Service  Agreements  have  been  modified 
by  an  order  of  the  Commission  in  this 
proceeding  dated  November  7. 1997. 
Revised  Service  Agreements  will  be 
filed  once  the  Commission  has  accepted 
Niagara  Mohawk's  compliance  filing. 

Ck>mment  date:  February  20. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


37.  CiiMSiiiTS  Baaigj  Company 

(Docket  No.  ER98-1 584-000] 

Take  notice  that  on  January  27. 1998. 
Consiuners  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  to  the  Qty  of  Holland  pursuant 
to  its  Open  Access  Transmission  Service 
Tariff  filed  on  July  9. 1996. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the 
transmission  customer. 

Comment  date:  February  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-1 585-000) 

Take  notice  that  on  January  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
Energetix,  Inc.  This  Transmission 
Service  Agreement  specifies  that 
Energetix,  Inc.,  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and 
Energetix,  Inc..  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  Energetix.  Inc..  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
January  21. 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

TiNOKI  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Energetix,  Inc. 

Comment  date:  February  20.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Kansas  Qty  Power  k  Light 
Company 

[Docket  No.  ER98-1 586-0001 

Take  notice  that  on  January  26. 1998. 
Kansas  City  Power  k  Light  Company 
tendered  for  filing  its  report  for  the 
fourth  quarter  ending  December  1997  in 
the  above-referenced  docket. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Wisconsin  Public  Senricc 
Corporation 

(Docket  No.  ER98-1 587-0001 

Take  notice  that  on  January  27, 1998, 
Wisconsin  Public  Service  Corporation 


(WPSC)  tendered  for  filing  an  agreement 
with  Manitiowoc  Public  Utilities  fw  the 
upgrade  of  69kV  substation  facilities. 

Comment  date:  February  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Northern  Indiana  Public  Serrice 
Company 

(Docket  No.  ER98-1 588-000] 

Take  notice  that  on  January  27, 1998. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  SCANA  Energy 
Marketing.  Inc.  (SEMI). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transinission  Service  to  SEMI 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Dodcet  No.  0A9&- 
47-000  and  allowed  to  become  effoctive 
by  the  Commission.  Under  the  Sales 
Service  Agreement.  Northern  Indiana 
Public  Service  Company  will  provide 
general  purpose  energy  and  negotiated 
capacity  to  SEMI  pursuant  to  the 
Wholesale  Sales  Tariff  field  by  Northern 
Indiana  Public  Service  Company  in 
Docket  No.  ER95-1 222-000  as  amended 
by  the  Commission's  order  in  Docket 
No.  ERg7-45&-000  and  allowed  to 
become  effective  by  the  Commission. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreements  be  allowed  to  become 
effective  as  of  February  15, 1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER98-1 589-000) 

Take  notice  that  on  January  26. 1998. 
Delmarva  Power  k  Light  Company 
(Delmarva)  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  fourth  quarter  of 
calendar  year  1997  under  Delmarva's 
market  rate  sales  tariff.  FERC  Electric 
Tariff.  Original  Volume  No.  14,  filed  by 
Dehnarva  in  Docket  No.  ER96-2571-000. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


43.  Lontsville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 590-000) 

Take  notice  that  on  January  27, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  of  its 
obligation  to  file  the  rates  and 
agreements  for  wholesale  transactions 
made  pursuant  to  its  market-based 
Generation  Sales  Service  Tariff. 

Comment  date:  February  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

44.  Old  Dominion  Electric  Company 

(Docket  No.  ER98-1 591-000) 

Take  notice  that  on  January  26. 1998, 
Old  Dominion  Electric  Company 
tendered  for  filing  its  transaction  report 
for  the  quarter  ended  January  30, 1998. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Pacific  Northwest  Generating 
Co(q>eratiTe 

[Docket  No.  ER98-1 592-000] 

Take  notice  that  on  January  26, 1998, 
Pacific  Northwest  Generating 
Cooperative  tendered  for  filing  its 
Transaction  Report  for  the  Quarter 
ended  December  31, 1997. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  New  York  SUte  Electric  ft  Gas 
Corporation 

(Docket  No.  ER98-1 593-000) 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
January  27, 1998  tendered  for  filing 
pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  Part 
35.  service  agreement  under  which 
NYSEG  may  provide  capacity  and/or 
energy  to  Allegheny  Power  (Allegheny), 
PubUc  Service  Electric  k  Gas  Company 
(PSE&G)  and  Sonat  Power  Marketing 
L.P.  (Sonat)  (collectively  the 
Purchasers),  in  accordance  with 
NYSEG's  FERC  Electric  Tariff.  Original 
Volume  No.  1. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  with  Allegheny.  PSE&G.  and 
Sonat  become  effective  as  of  January  28. 
1998. 

The  Service  Agreements  are  subject  to 
the  Commission  Order  Authcnrizing 
Disposition  of  Jurisdictional  Facilities 
and  Corporate  Reorganization  issued  on 
December  16. 1997  in  Docket  No.  EC97- 
52-000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  Yoik  State  Public  Service 


Commissicm,  Allegheny.  PSE&G,  and 
Sonat. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  MidAmerican  Energy  Company 

(Docket  No.  ER98-1 594-000] 

Take  notice  that  on  January  27, 1998, 
MidAmerican  Energy  Company 
(MidAmerican],  666  Grand  Avenue,  Des 
Moines,  Iowa  50303,  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  January  1, 1998.  with 
American  Electric  Power  Service 
Corporation  (AEPSC)  entered  into 
pursuant  to  MidAmerican's  Rate 
ScheduJe  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  January  1, 1998,  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  AEPSC,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-1 595-000) 

Take  notice  that  on  January  27, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  the 
Service  Agreements  between  Virginia 
Eiectric  and  Power  Company  and  the 
Town  of  Stantonsburg,  North  Carolina, 
the  Town  of  Lucama.  North  Carolina, 
and  the  Town  of  Black  Creek,  North 
Carolina  under  the  FERC  Electric  Tariff 
(First  Revised  Voliune  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  November  6, 1997  in 
Docket  No.  ER97-3561-001.  Under  the 
tendered  Service  Agreements,  Virginia 
Power  will  provide  services  to  the  Town 
of  Stantonsburg.  North  CaroUna,  the 
Town  of  Lucama,  North  Carolina,  and 
the  Town  of  Black  Creek,  North  Carolina 
imder  the  rates,  terms  and  conditions  of 
the  applicable  Service  Schedules 
included  in  the  Tariff.  Virginia  Power 
requests  an  effective  date  of  February  1, 
1998,  the  date  of  the  first  transaction 
imder  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Stantonsburg,  North 
Carolina,  the  Town  of  Lucama,  North 
Carolina,  and  the  Town  of  Black  Creek, 
North  Carolina,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  UtiUties  Commission. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


49.  PECO  Energy  Company 

[Docket  No.  ER98-1 597-000) 

Take  notice  that  on  January  27, 1998, 
PECO  Energy  Company  filed  a  summary 
of  transactions  during  the  fourth  quarter 
of  calendar  year  1997  under  PECO's 
Electric  Tariff  Original  Volume  No.  1 
accepted  by  the  Commission  in  Docket 
No.  ER95-770.  as  subsequently 
amended  and  accepted  by  the 
Commission  in  Docket  No.  ER97-316. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  Cambridge  Electric  Light  Company 

(Docket  No.  ER98-1 598-000) 

Take  notice  that  on  January  28, 1998, 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and 
Cinergy  Capital  &  Trading,  Inc. 
(Cinergy).  Cambridge  states  that  the 
service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  wiD  provide  non-firm  point- 
to-point  transmission  service  to  Cinergy 
under  Cambridge's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER97-1337-000,  subject  to 
refund  and  issuance  of  further  orders. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Commonwealth  Electric  Company 

[Docket  No.  ER98-1 599-000) 

Take  notice  that  on  January  28, 1998. 
Commonweaith  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Cinergy  Capital  & 
Trading,  Inc.  (Cinergy).  Commonwealth 
states  that  the  service  agreement  sets  out 
the  transmission  arrangements  under 
which  Commonwealth  will  provide 
non-firm  point-to-point  transmission 
service  to  Cinergy  under 
Commonwealth's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER97-1341-0OG.  subject  to 
refund  and  issuance  of  further  orders. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rftles  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
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or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  BoOTgen. 
Acting  Secretary. 

(FR  Doc.  98-3547  Filed  2-11-98;  8:45  am| 
MUMO  ooM  tnr-oi-^ 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[OodiM  No.  £096-37-000.  •!  •!.] 

Enron  Europe  Operations  Limited,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

February  5. 1998.  ' 

Take  notice  that  the  following  Tilings 
have  been  made  with  the  Commission: 

1.  Enron  Europe  Operations  Limited 

(Docket  No.  BC98-37-O00| 

Take  notice  that  on  January  29, 1998, 
Enron  Europe  Operations  Limited 
(Applicant),  with  its  principal  office  at 
Four  Millbank,  London,  England  SWlP 
3ET,  filed  with  the  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Fart  365  of  the  Commission's 
Regulations. 

Applicant  states  that  it  is  a 
corporation  organized  under  the  laws  of 
England.  Applicant  will  be  engaged 
directly  and  exclusively  in  operating  an 
approximately  478  MW  combined  cycle 
gas- fired  electric  generating  facility 
located  on  the  Marmara  Sea,  near 
Istanbul,  Turkey,  and  selling  electric 
energy  at  wholesale.  Electric  energy 
produced  by  the  facility  will  be  sold  at 
wholesale  to  Turkiye  Elektrik  Uretim, 
Iletisim  A.S.  In  no  event  will  any 
electricity  be  sold  to  consumers  in  the 
United  States. 

Comment  date:  February  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Pacific  Gas  and  Electric  Company. 
San  Diego  Gas  ft  Electric  Company,  and 
Southern  California  Edison  Company 

jDocicet  Nos.  EC96-19-012  and  ER96-1663- 
013] 

Take  notice  that  on  February  2,  1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  filed 
corrections  to  its  Must-Run  Unit  List, 
originally  submitted  for  filing  on 
December  12.  1997  in  this  proceeding. 
The  ISO  requests  waiver  of  the  60  day 
notice  requirement  to  allow  the 
proposed  filing  to  take  effect  as  of  the 
ISO  operations  date. 

Comment  date:  February  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Enron  Guc  Santrallari  Isletme 
Limited  Sirketi 

(Docket  No.  EG98-36-0001 

Take  notice  that  on  January  29. 1998, 
Enron  Guc  Santrallari  Isletme  Limited    - 
Sirketi  (Applicant),  with  its  principal 
office  at  Four  Millbank,  London, 
England  SWlP  3ET.  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  « 

Applicant  states  that  it  is  a  limited 
liability- company  organized  under  the 
laws  of  the  Republic  of  Turkey. 
Applicant  will  be  engaged  directly  and 
exclusively  in  operating  an 
approximately  478  MW  combined  cycle 
gas-fired  electric  generating  facility 
located  on  the  Marmara  Sea,  near 
Istanbul.  Turkey,  and  selling  electric 
energy  at  wholesale.  Electric  energy 
produced  by  the  facility  will  be  sold  at 
wholesale  to  Turkiye  Elektrik  Uretim, 
Iletisim  A.S.  In  no  event  will  any 
electricity  be  sold  to  consumers  in  the 
United  States. 

Comment  date:  February  25, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  American  Atlas  #1.  LTD.,  L.LJ. 

(Docket  No.  EG98-38-000I 

On  January  30, 1998.  American  Atlas 
#1.  Ltd.,  L.L.P..  4845  Pearl  East  Circle. 
Suite  300.  Boulder,  Colorado  80301, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  operates  and  sells 
electricity  at  wholesale  produced  by  the 
nominally  75  megawatt  American  Atlas 
No.  1  Cogeneration  Facility  located  in 
Rifle,  Colorado  (the  Facility). 


Comment  date:  February  25, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Sierra  Pacific  Power  Company 

(Docket  No.  ER98-12-00i| 

Take  notice  that  on  January  21. 1998, 
Sierra  Pacific  Power  Company  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  MidAmerican  Energy  Company 

(Docket  No.  ER9»-1473-O00| 

Take  notice  that  on  January  20,  1998. 
MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  657.  666 
Grand  Avenue,  Des  Moines,  Iowa  50303 
tendered  for  filing  changes  to  its  Open 
Access  Transmission  Tariff  (OATT). 
MidAmerican  states  that  the  purpose  of 
the  filing  is  to  create  a  form  of  service 
agreement  for  firm  point-to-point 
transmission  service  for  less  than  one 
year,  update  the  index  of  point-to-point 
transmission  service  customers  and 
update  the  table  of  contents. 

MidAmerican  states  that  the  current 
form  of  its  OATT  service  agreement  for 
firm  point-to-point  transmission  service 
includes  language  incorporating  the 
written  specifications  for  the  service. 
MidAmerican  further  states  that  it 
believes  it  is  necessary  to  include  this 
provision  in  agreements  for  long-term 
transactions  to  clarify  that  the  service 
will  be  provided  in  accordance  with  the 
specifications  agreed  to  by  the  parties 
but  that  this  form  of  service  agreement 
cannot  be  used  as  an  umbrella 
agreement  for  short-term  transactions 
without  repeated  filings  with  the 
Commission  because  the  specifications 
vary  from  transaction  to  transaction. 
Therefore  MidAmerican  states  that  it  is 
profKising  an  umbrella  form  of  service 
agreement  for  short-term  firm 
transactions  which  incorporates  the 
short-term  transaction  specifications  as 
posted  on  the  OASIS. 

MidAmerican  proposes  an  effective 
date  of  January  23, 1998.  for  the  tariff 
changes  and  requests  a  waiver  of  the  60- 
day  notice  requirement.  MidAmerican 
states  that  good  cause  exists  to  grant  the 
waiver  because  the  changes  to  index 
and  table  of  contents  are  ministerial  and 
informational  in  nature  and  the  changes 
to  the  form  of  agreement  do  not  alter  the 
substantive  rights  or  obligations  of 
MidAmerican,  any  existing  customer  or 
any  future  customer. 

Copies  of  the  filing  were  served  upon 
representatives  of  customers  having 


service  agreements  under  the 
MidAmerican  OATT.  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER98-1474-0(X)| 

Take  notice  that  on  January  20. 1998, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
summary  information  on  transactions 
that  occurred  during  the  period  October 
1. 1997  through  December.  1997. 
pursuant  to  its  Market  Based  Rate  Sales 
Tariff  accepted  by  the  Commission  in 
Docket  No.  ER96-2734-O00. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1475-000I 

Take  notice  that  on  January  20. 1998, 
UUhCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Columbia 
Power  Marketing  Corporation  for  service 
under  its  Non-Firm  Point-to-Point  open 
access  service  tariff  for  its  op>erating 
divisions.  Missouri  Public  Service. 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southwestern  Public  Service 
CooqNmy 

(Docket  No.  ER98-1 4 76-0001 

Take  notice  that  on  January  20, 1998, 
New  Century  Services.  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
lunbrella  service  agreement  under 
Southwestem's  market-based  sales  tariff 
with  El  Paso  Electric  Company  (EPE). 
This  umbrella  service  agreement 
provides  for  Southwestem's  sale  and 
EPE's  purchase  of  capacity  and  energy 
at  market-based  rates  pursuant  to  , 
Southwestem's  market-based  sales " 
tariff. 

Comment  date:  Febmary  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cambridge  Electric  Light  Company 

(Docket  No.  ER98-1477-000) 

Take  notice  that  on  January  20. 1998, 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and 
Williams  Eneigy  Services  Company 


(Williams  Energy).  Cambridge  states  that 
the  service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  will  provide  non-firm  point- 
to-point  transmission  service  to 
Williams  Energy  imder  Cambridge's 
open  access  transmission  tariff  accepted 
for  filing  in  Docket  No.  ER97-1337-000. 
subject  to  refund  and  issuance  of  further 
orders. 

CoiTunent  date:  Febmary  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Power  Company 

(Docket  No.  ER98-1478-0001 

Take  notice  that  on  January  20, 1998, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  itself  and  Permsylvania  Power 
Company,  a  Service  Agreement  for 
Network  Integration  Service  under  the 
Pennsylvania  Retail  Pilot  with  Penn 
Power  Energy,  Inc.,  pursuant  to  the 
FirstEnergy  System  Open  Access  Tariff. 
This  Service  Agreement  will  enable  the 
party  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  in  accordance  with  the  terms  of  the 
Tariff. 

Comment  date:  Febmary  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER98-1479-0001 

Take  notice  that  on  January  20. 1998, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement 'dated  January  6, 1998, 
between  KCPL  and  NESI  Power 
Marketing.  Inc.  KCPL  proposes  an 
effective  date  of  January  9, 1998,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  Febmary  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1 480-000) 

Take  notice  that  on  January  20, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CGftE),  and 
PSI  Energy.  Inc.  (PSI).  a  First 
Supplemental  Agreement,  dated 
November  1, 1997,  between  Tennessee 
Power  Company  and  Cinergy. 

The  First  Supplemental  Agreement 
revises  the  current  language  for  rates. 


terms  and  conditions  of  service, 
provides  for  the  unbundling  language 
for  the  point  of  sale,  adds  langiiage  for 
reliabiUty  guidelines,  interface  capacity 
available  and  credit  worthiness,  and 
adds  Market  Based  Power  Service.  The 
following  Exhibit  has  also  been  revised: 
B    Power  Sales  by  the  Cinergy 

Operating  Companies  and  Cinergy 
Services 

Cinergy  requests  an  effective  date  of 
one  day  after  this  First  Supplemental 
Agreement  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on    - 
Teimessee  Power  Company,  the 
Tennessee  Public  Service  Commission, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utihties 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  - 

14.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1481-0001 

Take  notice  that  on  January  20,  1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff),  entered  into  between 
Cinergy  and  the  Board  of  Public  Utilities 
of  Kansas  City  (Kansas  City). 

Cinergy  and  Kansas  City  are 
requesting  en  effective  date  of  one  day 
after  the  filing  of  this  Power  Sales 
Service  Agreement. 

Comment  date:  Febmary  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-1482-0001 

Take  notice  that  on  January  20.  1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  the  New 
York  Power  authority  to  serve  16.9  MW 
of  New  York  Power  authority  power  to 
Occidental  Chemicals.  This 
Transmission  Service  Agreement 
specifies  that  the  New  York  Power 
Authority  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  the  New 
York  Power  Authority  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  the  New  Yoric  Power 
Authority  as  the  parties  may  mutually 
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NMPC  requests  an  effective  date  of 
May  23. 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  the  New  York  Power 
Authority. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1 483-0001 

Take  notice  that  on  January  20. 1998. 
Gnergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff) .  entered  into  between 
Cinergy  and  Allegheny  Power  (AP). 

Cinergy  and  AP  are  requesting  an 
effective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 

Comment  date:  February  19.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-1484-000I 

Take  notice  that  on  January  20. 1998, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  k  Electric  Company  (CC&E),  and 
PSI  Energy.  Inc.  (PSI).  a  First 
Supplemental  Agreement,  dated 
November  1,  1997.  between  Citizens 
Power  Sales  and  Cinergy. 

The  First  Supplemental  Agreement 
revises  the  current  language  for  rates, 
terms  and  conditions  of  service, 
provides  for  the  unbundling  language 
for  the  point  of  sale,  adds  language  for 
reliability  guidelines,  interface  capacity 
available  and  credit  worthiness,  and 
adds  Market  Based  Power  Service.  The 
following  Exhibit  has  also  been  revised: 

B    Power  Sales  by  the  Cinergy 

Operating  Companies  and  Qnergy 
Services 

Cinergy  requests  an  effective  date  of 
one  day  after  this  First  Supplemental 
Agreement  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on 
atizens  Power  Sales,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  19,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


IB.  Wolverine  Power  Supply 
Cooperative,  Inc. 

(Docket  No.  ER98-1 485-000) 

Take  notice  that  on  January  20. 1998. 
Wolverine  Power  Supply  Cooperative. 
Inc.  (Wolverine),  tendered  for  filing  an 
Informational  Filing  in  compliance  mth 
Order  No.  888.  Wolverine  proposes  no 
change  in  rates. 

Comment  date:  February  19. 1998,  in 
accordance  with  Sttodard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Equinox  Energy,  LLC 

(Docket  No  ER9S-1 486-000) 

Take  notice  that  on  January  20,  1998, 
Equinox  Energy.  LLC  (Equinox), 
petitioned  the  Commission  for 
acceptance  of  Equinox  Rate  Schedule 
FERC  No.  1:  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  Regvilations. 

Equinox  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Equinox  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Equinox  is  a  Minnesota  limited 
liability  corporation  with  its  principal 
place  of  business  in  Minneapolis, 
Minnesota.  Equinox  is  commencing 
involvement  in  natural  gas  marketing 
and  the  marketing  of  electricity. 
Equinox  is  an  independently  owned 
entity  that  is  located  in  the  offices  of 
Equinox  Enterprises,  Inc.  Equinox 
Enterprises,  Inc..  is  primarily  engaged  in 
the  brokering  and  trading  of  agricultural 
commodities. 

Comment  date:  February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Conunonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

(Docket  No.  ER98-1 487-000) 

Take  notice  that  on  January  20,  1998, 
Commonwealth  Electric  Company 
(Commonwealth),  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
their  quarterly  reports  under 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9) 
for  the  period  of  October  1, 1997  to 
December  31,  1997. 

Comment  Date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER98-1 488-000) 

Take  notice  that  on  January  20. 1998. 
Minnesota  Power  k  Light  Company, 
tendered  for  filing  signed  Service 
Agreements  for  Ncm-Firm  Point-to-Point 
and  Short-term  Point-to-Point  Service 
with  Griffin  Energy  Marketing.  LLC 
under  its  Non-Firm  and  Short-Term 
Point-to-Point  Transmission  Service  to 
satisfy  its  filing  requirements  imder  this 
tariff. 

,  Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Potomac  Electric  Power  Cmnpany 

(Docket  No.  ER9S-1490-000I 

Take  notice  that  on  January  20,  1998, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco's  FERC 
Electric  Tariff,  Original  Voliune  No.  1. 
entered  into  between  Pepco  and 
Strategic  Energy  Limited,  QST  Energy 
Trading  Incorporated,  Energis  Resources 
Incorporated,  American  Electric  Power 
Service  Corporation,  and  New  Energy 
Ventures,  L.L.C.  An  effective  date  of 
December  31, 1997,  for  these  service 
agreements,  with  waiver  of  notice,  is 
requested. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1491-000) 

Take  notice  that  on  January  20, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  City  Water.  Light 
and  Power,  Springfield,  Illinois  under 
LGAE's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-1492-000I 

Take  notice  that  on  January  20. 1998. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-'Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Aquila  Power 
Corporation  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1493-000) 

Take  notice  that  on  January  20, 1998. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Engage  Energy  US, 
L.P.,  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-1 494-000) 

Take  notice  that  on  January  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  New 
Energy  Ventures.  LL.C.  This 
Transmission  Service  Agreement 
specifies  that  New  Energy  Ventures. 
L.L.C..  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000]. 
This  Tariff,  filed  with  FERC  on  July  9. 
1996.  will  allow  NMPC  and  New  Energy 
Ventures,  LL.C..  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  New  Energy  Ventures,  L.L.C.,  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
February  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  New  Energy  Ventures. 
L.L.C. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Qmipany 

(Docket  No.  ER98-1 495-000) 

Take  notice  that  on  January  20. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Tenn  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Wabash  Valley 
Power  Association,  Inc.,  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  February  19, 1998.  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1496-000) 

Take  notice  that  on  January  20. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Southern  Energy 
Trading  and  Marketing.  Inc..  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1497-000) 

Take  notice  that  on  January  20, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Wisconsin  Electric 
Power  Company  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 498-000] 

Take  notice  that  on  January  20. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  American  Electric 
Power  Corporation  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER98-1 504-000) 

Take  notice  that  on  January  21, 1998, 
Minnesota  Power  &  Light  Company 
(Miimesota  Power),  tendered  for  filing  a 
Non-firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Firm  Point-to- 
Point  Transmission  Service  Agreement 
together  with  Specifications  for  Long- 
Term  Firm  Point-to-Point  Service  (the 
Service  Agreement),  between  Minnesota 
Power,  as  the  transmission  provider, 
and  Miimesota  Power,  as  the 
transmission  customer,  for  service  to  the 
City  of  Hibbing.  Minnesota  Power 
requests  that  the  Service  Agreement  be 
made  effective  sixty  days  from  the  date 
of  filing. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER98-1 505-000) 

Take  notice  that  on  January  21, 1998i 
Minnesota  Power  &  Light  Company 
(MP),  tendered  for  filing  Supplement 
No.  5  to  its  Electric  Service  Agreement 
with  the  Public  Utilities  Commission  of 
Grand  Rapids,  Minnesota  (Grand 
Rapids).  MP  stales  that  the  amendment 
extends  the  term  of  the  Agreement  to 
December  31,  2004. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Virginia  Electric  and  Power 
Company  ^ 

[Docket  No.  ER98-1 506-000) 

Take  notice  that  on  January  21, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreements  between  Virginia 
Electric  and  Power  Company  and 
Tenaska  Power  Services  Company  and 
Virginia  Electric  and  Power  Company 
and  New  Energy  Ventures,  L.L.C.,  under 
the  FERC  Electric  Tariff  (First  Revised 
Volimie  No.  4),  which  was  acc^ted  by 
order  of  the  Commission  dated 
NovQpiber  6, 1997,  in  Docket  No.  ER97- 
3561-001.  Under  the  tendered  Service 
Agreements,  Virginia  Power  will 
provide  services  to  Tenaska  Power 
Services  Company  and  New  Energy 
Ventures,  L.L.C.,  imder  the  rates,  terms 
and  conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  January  21, 1998,  the  date  of 
filing  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
Tenaska  Power  Services  Company  and 
New  Energy  Ventures,  L.L.C.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER98-1 507-000] 

Take  notice  that  on  January  21, 1998. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  signed  Service 
Agreements  for  Non-Firm  and  Umbrella 
Firm  Point-to-Point  Service  with 
Tenaska  Power  Services  Company 
under  its  Non-Firm  and  Short-Term 
Point-to-Point  Transmission  Service  to 
satisfy  its  filing  requirements  under  this 
tariff. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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35.  Northeeit  Utilitiec  Senrice  Company 

[Docket  No.  ER9»-1 508-000) 
.  Take  notice  that  on  January  21, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Long  Island  Lighting 
Company,  under  the  NU  System 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Long  Island 
LiehtingCompany. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  1, 
1998. 

Comment  date:  February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  FirstEnergy  System 

(Dockst  No.  ER98-1 509-000) 

Take  notice  that  on  January  21, 1998, 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for 
Engage  Eneigy  US,  L.P.,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-4 1 2-000.  The 
proposed  effective  date  under  this 
Service  Agreement  is  January  1, 1998. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Wiaconsin  Public  Senrice 
Corporation 

{Docket  No.  ER98-1 510-000] 

Take  notice  that  on  January  21, 1998. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  executed 
agreements  for  service  to  the  Village  of 
Stratford  Water  &  Electric  Utility 
(Stratford),  under  WPSCs  Market-Based 
Rate  Tariff  and  Ojien  Access 
Transmission  Tariff,  as  well  as  a 
Network  Operating  Agreement  and  a 
Network  Service  Billing  Agreement. 
WPSC  requests  that  the  Commission 
make  the  agreements  effective  on 
December  23.  1997. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  Stratford,  on  the 
Michigan  Public  Service  Commission 
and  on  the  Public  Service  Commission 
of  Wisconsin. 

Comment  date:  February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  New  England  Power  Company 

(Docket  No.  ER98-1 51 1-000) 

Take  notice  that  on  January  21,  1998, 
New  England  Power  Company  (NEP), 
filed  a  Service  Agreement  with  Cinergy 
Capital  k  Trading  Inc.,  for  non-firm. 


point-to-point  transmission  service 
under  NEP's  open  access  transmission 
tariff,  FERC  Electric  Tariff.  Original 
Volume  No.  9. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  FirstEnergy  Corp.,  and 
Pennsylvania  Power  Company 

(Docket  No.  ER9»-1 51 2-000) 

Take  notice  that  on  January  21, 1998, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  Agreement  for 
Network  Integration  Service  under  the 
Pennsylvania  Retail  Pilot  with 
Allegheny  Energy  Solutions, 
Incorporated  pursuant  to  the 
FirstEnergy  System  Open  Access  Tariff. 
This  Service  Agreement  will  enable  the 
party  to  obtain  Network  Integration 
Service  under  the  Pennsylvania  Retail 
Pilot  in  accordance  with  the  terms  of  the 
Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  New  England  Power  Company 

(Docket  No.  ER98-1 51 3-0001 

Take  notice  that  on  January  21, 1998, 
New  England  Power  Company  filed  an 
amendment  to  one  of  its  power 
contracts  with  Unitil  Power  Corp.,  the 
original  of  which  contract  is  on  file  with 
and  accepted  by  the  Commission  on 
Docket  ER93-362-000. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9S-1 5 14-000) 

Take  notice  that  on  January  21.  1998. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Notice  of 
Cancellation  of  a  Non-Firm 
Transmission  Agreement  between  LG&E 
and  Delhi  Energy  Services  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9S-1 5 15-000) 

Take  notice  that  on  January  21, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  refund 
report  for  certain  transactions  made 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


43.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9a-l  51 6-000] 

Take  notice  that  on  January  21, 1998. 
Louisville  Gas  and  Electric  Company 
(LGfltE),  tendered  for  filing  a  Notice  of 
Cancellation  of  a  Purchase  Sales 
Agreement  between  LG&E  and  Delhi 
Energy  Services  under  LG&E's  Market- 
Based  Rate  Schedule  GSS. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  SCANA  Energy  Marketing,  Inc. 

(Docket  No.  ER98-1 51 7-000) 

Take  notice  that  on  January  21, 1998, 
SCANA  Energy  Marketing,  Inc. 
(SCANA),  tendered  for  filing  a  letter 
from  the  Executive  Committee  of  the 
Western  Systems  Power  Pool  (WSPP). 
indicating  thai  SCANA  application  for 
membership  in  WSPP  has  been 
approved.  SCANA  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

SCANA  requests  an  effective  date  of 
January  22, 1998.  for  the  proposed 
amendment.  Accordingly,  SCANA 
requests  waiver  of  the  Commission's 
prior  notice  requirements  for  good  cause 
shown. 

Copies  of  the  filing  were  served  upon  - 
the  WSPP  Executive  Committee. 

Commenf  dote.- February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER98-151»-000l 

Take  notice  that  on  January  21, 1998 
the  PJM  Interconnection,  L.L.C.  (PJM). 
filed  on  behalf  of  the  Members  qf  the 
LLC,  membership  application  of  EnerZ 
Corporation.  PJM  requests  an  effective 
date  on  the  day  after  this  notice  of  filing 
is  received  by  FERC. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-1 519-000] 

Take  notice  that  on  January  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  New 
Energy  Ventures,  LL.C.  This 
Transmission  Service  Agreement 
specifies  that  New  Energy  Ventures, 
L.L.C.,  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9,  1996. 
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will  allow  NMPC  and  New  Eneigy 
Ventiues.  L.L.C.,  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  New  Energy  Ventures,  L.L.C.,  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
March  1. 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  New  Energy  Ventures, 
L.L.C. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  NUI  Energy,  Inc. 

(Docket  No.  ER98-1 520-000] 

Take  notice  that  on  January  20, 1998. 
NUI  Energy,  Inc.  (NUI  Energy),  tendered 
for  filing,  piusuant  to  Rule  205, 18  CFR 
385.205,  an  application  for 
authorization  to  make  wholesale  sales  of 
electric  power  in  interstate  commerce  at 
market-based  rates;  a  request  that  the 
Commission  accept  and  approve  NUI 
Energy's  Electric  Rate  Schedule  FERC 
No.  1,  to  be  effective  on  the  earlier  of  the 
date  of  the  Commission's  order  in  this 
proceeding  or  March  21, 1998.  and  for 
such  waivers  and  authorizations  as  have 
been  customarily  been  granted  to  other 
power  marketers,  with  the  clarifications 
noted  in  its  application. 

NUI  Energy  is  a  corporation  organized 
tmder  the  State  of  Delaware  and  has  its 
principal  place  of  business  in 
Bedminister,  New  Jersey.  NUI  Energy  is 
a  wholly  owned  subsidiary  of  NUI 
Capital  Corporation  which  in  turn  is  a 
wholly  owned  subsidiary  of  NUI 
Corporation,  a  publicly  traded 
corporation  which  owns  natural  gas 
distribution  facilities  in  six  states. 
Neither  NUI  Energy,  nor  its  affiliates, 
own,  operate,  or  control  any  electric 
generation,  transmission,  or  distribution 
facilities.  Furthermore,  neither  NUI 
Energy,  nor  its  afiiUates,  hold  a 
franchise  for  the  transmission, 
distribution,  or  sale  of  electric  power,  or 
own  or  control  any  other  barriers  to 
entry  to  the  electric  power  market. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Consumers  Eneigy  Company 

[Docket  No.  ER98-1 521-000] 

Take  notice  that  on  January  22. 1998. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  service  agreements  for  Non- 
Finn  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  Open 
Access  'Transmission  Service  Tariff  filed 


on  December  31, 1996.  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison),  with  the  following 
transmission  ctistomer,  Constmiers 
Energy  Company — Electric  Sourdng  & 
Trading. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission.  Detroit  Edison  and 
the  transmission  customer. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Cambridge  Electric  Light  Company 

(Docket  No.  ER98-1522-000) 

Take  notice  that  on  January  21. 1998. 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  fiUi^  with  the 
Federal  Eineigy  Regulatory  Commission 
a  Supplemental  Filing  containing 
clarifications  to  the  Net  Requirements 
Power  Supply  Agreement  (Agreement), 
Appendix  B  formula  rate  in  compliance 
with  the  Commission's  Order  issued  on 
June  18, 1993  in  Docket  No.  ER93-433- 
000. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  Narragansett  Electric  Company 

(Docket  No.  ER9a-1523-000] 

Take  notice  that  on  January  22, 1998, 
Narragansett  Electric  Company  tendered 
for  filing  rate  changes  to  its  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
for  borderline  sales. 

Comment  date:  February  19. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-1 525-000] 

Take  notice  that  on  January  22, 1998, 
Viiginia  Electric  and  Power  Company  _ 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Firm  Point-to- 
Point  Transmission  Service  with  North 
American  Energy  Conservation,  Inc. 
(NAEC),  and  Tennessee  Valley 
Authority  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-(>oint  service  to  the  Transmission 
Customers  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
North  American  Eneigy  Conservation. 
Inc.  (NAEC),  and  Tennessee  Valley 
Authority,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utihties  Conunission. 


Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Indeck  Fepperell  Power  Associates 
Inc. 

[Docket  No.  ER9a-152&-000) 

Take  notice  that  on  January  21, 1998, 
Indeck  Pepperell  Power  Associates,  Inc., 
tendered  for  filing  a  simimary  of  activity 
for  the  quarter  ending  December  31, 
1997. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-152B-000) 

Take  notice  that  on  January  22, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Network  Integration 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers  Town  of 
Stantonsburg,  NC,  Town  of  Black  Creek, 
NC,  and  the  Town  of  Lucama,  NC 
Service  to  each  Eligible  Customer  will 
be  in  accordance  with  the  terms  and 
conditions  of  CaroUna  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

54.  PacifiCorp 

[Docket  No.  ER98-1 529-000] 

Take  notice  that  on  January  22, 1998, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Regulations,  Non-Firm 
and  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreements  with 
Colorado  Springs  Utilities  tmder 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volimie  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

55.  PacifiCorp 

(Docket  No.  ER98-1 530-000] 

Take  notice  that  PacifiCorp  on 
January  22, 1998,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  FiUng  of  a  Mutual  Netting/ 
Closeout  Agreement  (Netting 
Agreement)  between  PacifiCoip  and 
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Vitol  Gas  and  Electric  LLC  (Vitol). 
PaciGCorp  has  requested  that  the 
Commission  rule  that  the  Netting 
Agreement  is  not  subject  to  the 
Commission's  jurisdiction. 

Copies  of  this  fihng  were  supplied  to 
Delhi  Energy  Services,  hic,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

56.  Washington  Water  Power 

(Docket  No.  ER9»-1 531-000] 

Take  notice  that  on  January  22, 1998. 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35.13,  executed  a  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9,  with 
Mock  Energy  Services.  L.P.  (formerly 
known  as  Mock  Resources,  bic),  which 
replaces  an  unexecuted  service 
agreement  previously  filed  with  the 
Commission  under  Docket  No.  ER97- 
1252-000.  Service  Agreement  No.  84, 
effective  December  15,  1996. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

57.  San  Diego  Gas  ft  Electric  Company 

IDocket  No.  ER98-1 533-0001 

Take  notice  that  on  January  22, 1998, 
San  Diego  Gas  &  Electric  Company 
(SDG&E).  tendered  for  filing  and 
acceptance,  a  Service  Agreement 
(Service  Agreement),  with  Enron  Power 
Marketing,  Inc.,  for  Point-To-Point 
Transmission  Service  under  SDG&E's 
Open  Access  Transmission  Tariff 
(Tariff),  filed  in  compliance  with  FERC 
Order  No.  888- A. 

SE)G&E  filed  the  executed  Service 
Agreement  with  the  Conunission  in 
compliance  with  applicable 
Commission  Regulations.  SDG&E  also 
provided  Sheet  No.  114  (Attachment  E) 
to  the  Tariff,  which  is  a  list  of  ciurent 
subscribers.  SDGftE  requests  waiver  of 
the  Commissions  notice  requirement  to 
permit  an  effective  date  of  January  2, 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

58.  Enter]gy  Senrices,  Inc. 

IDocket  No.  ER9S- 1534-0001 

Take  notice  that  on  January  22, 1998, 
Entergy  Services.  Inc.  (Entergy 


Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  Ae  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entei^  Operating  Companies,  and 
Columbia  Power  Marketing  Corporation. 
Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  Entergy  Services.  Inc. 

IDocket  No.  ER9S-1 535-000) 

Take  notice  that  on  January  22, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana.  Inc.  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Comf>anies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  ar  agent  for 
the  Entergy  0{>erating  Companies,  and 
Columbia  Power  Marketing  Corporation. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Northern  Indiana  Public  Service 
Company  and  DTE  Energy  Trading,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  DTE 
Energy  Trading,  Inc.,  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effiective  by  the 
Commission.  Under  the  Sales  Service 
Agreement,  Northern  Indiana  Public 
Service  company  will  provide  general 
purpose  energy  and  negotiated  capacity 
to  IJTE  Energy  Trading  pursuant  to  the 
Wholesale  Sales  Tariff  field  by  Northern 
Indiana  Public  Service  company  in 
Docket  No.  ER95-1 222-000  as  amended 
by  the  Commission's  Order  in  Docket 
No.  ER97-458-000  and  allowed  to 
become  effective  by  the  Commission. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreements  be  allowed  to  become 
effective  as  of  January  31 ,  1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


60.  Florida  Power  ft  Light  Company  62.  Illinois  Power  Company 


IDocket  No.  ER98-1 536-000) 

Take  notice  that  on  January  23, 1998, 
Florida  Power  ft  Light  Company  (FPL), 
proposed  to  terminate  the  following 
agreements,  (1)  The  Contract  for 
Interchange  Service  between  FPL  and 
Ft.  Pierce  Utilities  Authority.  (2)  the 
Non-Firm  Service  Agreement  between 
FPL  and  Ft.  Pierce  Utilities  Authority, 
and  (3)  the  Short  Term  Transmission 
Service  Agreement  between  FPL  and  the 
Ft.  Pierce  Utilities  Authority.  The  Ft. 
Pierce  Utilities  Authority  will  take 
service  under  Amendment  Number  four 
to  the  Network  Service  Agreement 
between  FPL  and  FMPA  to  be  effiective 
January  12. 1998.  FPL  proposes  to  make 
the  termination  effective  January  12, 
1998. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

61.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER9S-1 537-001 

Take  notice  that  on  January  23. 1998, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 


IDocket  Na  ER9S-153»-000| 

Take  notice  that  on  January  23, 1998. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
IHinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  DTE  Energy  Trading  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  15, 1998. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

63.  Houston  Lighting  ft  Power  Company 

IDocket  No.  ER98-lS3»-000l 

Take  notice  that  on  January  23, 1998. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA), 
with  (1)  Coral  Power,  L.L.C.  (Coral);  (2) 
Electric  Clearinghouse,  Inc.  (EQ);  (3) 
Aquila  Power  Corporation  (Aquila),  and 
(4)  Vitol  Gas  &  Electric  L.L.C.  (Vitol),  for 
Non-Firm  Transmission  Service  under 
HLftP's  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  1.  for  Transmission 
Service  To.  From  and  Over  Certain 
HVDC  Interconnections.  HL&P  has 


requested  an  effiective  date  of  January 
23. 1998. 

Copies  of  the  filing  were  served  on    - 
Coral.  ECI.  Aquila  and  Vitol  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

64.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 540-000) 

Take  notice  that  on  January  23, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Short-'Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Tennessee  Valley 
Authority  (TVA),  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

65.  Louisville  Gas  and  Electric  and  Gas 
Company 

(Docket  No.  ER9&-1541-0001 

Take  notice  that  on  January  23, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
Allegheny  Power  under  LG&E's  Rate 
Schedule  GSS. 

Comment  date:  February  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

66.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER9»-1 54  2-0001 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G).  of 
Newark,  New  Jersey  on  January  23. 
1998.  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Strategic  Energy  LTD.  (SEL).  pursuant  to 
the  PSE&G  Wholesale  Power  Market 
Based  Sales  Tariff,  presently  on  file  with 
the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effiective  as  of 
December  29, 1997. 

Copies  of  the  filing  have  been  served 
upon  SEL  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

67.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-1 543-000) 

Take  notice  that  PubUc  Service 
Electric  and  Gas  Company  (PSE&G),  of 
Newark.  New  Jersey  on  January  23. 
1998,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to  the 


Borough  of  South  River.  New  Jersey 
(South  RiverJ.  pursuant  to  the  PSE&G 
Wholesale  Power  Maricet  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  29, 1997. 

Copies  of  the  filing  have  been  served 
upon  South  River  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  February  19, 1998,.in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

68.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER9S-1544-O00] 

Take  notice  that  on  January  23, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to  the 
Borough  of  Milltown,  New  Jersey 
(Milltown),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  29, 1997. 

Copies  of  the  filing  have  been  served 
upon  Milltown  and  the  New  Jersey 
Board  of  Public  UtiUties. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

69.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-1 545-000) 

Take  notice  that  on  January  23, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Columbia  Power  Marketing  Corporation 
(Columbia),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  29. 1997. 

Copies  of  the  filing  have  been  served 
upon  Columbia  and  the  New  Jersey 
Board  of  PubUc  UtiUties. 

Comment  date:  February  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

70.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER98-154&-0001 

Take  notice  that  on  January  23. 1998, 
Public  Service  Electric  and  Gas 


Company  (PSE&G).  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
South  Jersey  Energy  Company  (SJEC). 
pursuant  to  the  PSE&G  V\^olesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waivw  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  29, 1997. 

Copies  of  the  filing  have  been  served 
upon  SJEC  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date;  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

71.  Central  Illinois  Light  Company 

IDocket  No.  ER98-1 548-0001 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street. 
Peoria.  Illinois  61602.  on  January  23. 
1998,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  two  new  customers. 
Commonwealth  Edison  Company  and 
Tenaska  Power  Services  Company. 

QLCO  requested  an  effective  date  of 
January  1, 1998. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

72.  Dayton  Power  &  Light  Conq>any 

(Docket  No.  ER98-1 549-000) 

Take  notice  that  on  January  23, 1998, 
Dayton  Power  &  Light  Company 
(Dayton),  submitted  short-term  firm 
transmission  service  agreements 
establishing  Aquila  Power  Corporation 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Aquila  Power  Corporation  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  February  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

73.  Dayton  Power  ft  Light  Company 

IDocket  No.  ER98-1 550-000) 

Take  notice  that  on  January  23. 1998. 
Dayton  Power  &  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Aquila  Power  Corporation 
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as  a  customer  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

74.  Southern  California  Edison 
Company 

IDocket  No.  OA97-445-0021 

Take  notice  that  on  February  2. 1998. 
Southern  California  Edison  Company 
(SoCal  Ed),  submitted  revised  standards 
of  conduct  under  Order  Nos.  889  et  seq. ' 
SoCal  Ed  states  that  it  is  revising  its 
standards  to  incorporate  the  changes 
required  by  the  Commission's  December 
18, 1997,  Order  on  Standards  of 
Conduct.^ 

SoCal  Ed  states  that  "copies  of  this 
fihng  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Comment  date:  February  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 
|FR  Doc.  98-3551  Fiied  2-11-98;  8:45  am] 

MUMQ  OOOC  l7ir-0t-P 


'  Open  Access  Same-Time  Information  System 
(Formerly  Raal-Time  Information  Network)  and 
Standards  of  Conduct.  61  FR  21737  (May  10.  1996). 
FERC  Slats,  ft  Regs  .  Regulations  Preambles  January 
1991-)une  1996  1  31.035  (April  24,  1996):  Order 
No.  8«»-A,  order  on  rehearing,  62  FR  12484  (March 
14. 1997).  m  FERC.  Suts.  ft  Regs.  1 31.049  (March 
4.  1997);  Order  No.  889-B.  rehearing  denied.  62  FR 
6471S  (December  9.  1997).  81  FERC161.2S3 
(November  25.  1997). 

»  Allegheny  Power  Service  Corporation,  et  al..  81 
FERC  161.339  (1997). 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissk>n 

[ProiMt  Na  1473-013-MT] 

Granite  County,  MT;  Notice  of 
Availability  of  Environmental 
Assessment 

Februarys,  1998. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  surrender  the 
license  for  the  Flint  Creek  Project, 
located  on  Flint  Creek  near  the  town  of 
Philipsburg,  in  Granite  and  Deer  Lodge 
Counties,  Montana. 

The  EA  evaluates  the  environmental 
impacts  that  would  result  from  the 
continued  operation  of  the  Ffint  Creek 
Dam  and  Georgetown  Lake,  and  the 
retention  of  all  existing  hydropower, 
facilities  at  the  site.  The  EA  finds  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center.  Room  2A,  888  First 
Street,  N.E.,  Washington,  DC  20426. 
Copies  also  may  be  obtained  by  calling 
the  project  manager,  Regina  Saizan,  at 
(202) 219-2673. 
David  P.  Boergera, 
Acting  Secretary. 
|FR  Doc.  98-3524  Filed  2-11-98:  8:45  am) 

BILUNC  CODE  tTIT-OI-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

February  6.  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11060-000. 

c.  Date  Filed:  December  13. 1993. 

d.  Applicant:  J.M.  Miller  Enterprises. 

e.  Name  of  Project:  Sahko 
Hydroelectric  Project. 

f.  Location:  On  the  Kastelu  Drain, 
Twin  Falls  Coimty,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  D.W.  "Bill" 
Block,  P.E.,  J-U-B  Engineers,  Inc.,  800 


Falls  Ave.,  Twin  Falls,  Idaho  83301. 
(208) 622-7215. 

i.  FERC  Contact:  Nan  S.  Allen,  202- 
219-2938,  or  E-mail  at 
nan.alllen@ferc.fed.us. 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  See 
attached  paragraph. 

k.  Status  ofEnvimnmental  Analysis: 
The  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  DlO. 

1.  Brief  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  11-foot-long,  13.5-f6ot-high,  earth-fill 
embankment,  impounding  a  3-acre-foot 
forebay;  (2)  an  8.0-foot-wide,  10.0-foot- 
long,  10.5-foot-deep  concrete  intake 
structure  with  protective  trash  racks;  (3) 
an  80-foot-long,  9.5-foot-high,  earth-fill 
embankment,  impounding  a  4-acre-foot 
sediment  collection  pond;  (4)  a  24-inch- 
diameter  1,950- foot-long,  steel  penstock; 
(5)  a  25-foot-wide,  50  foot-long, 
masonry-block  powerhouse,  with  an 
installed  capacity  of  500  kilowatts;  (6)  a 
6-foot-wide,  30-foot-long,  3-foot  deep, 
rock-lined  tailrace;  (7)  a  34.5-kilovolt, 
2,000-foot-long  transmission  line;  and 
(8)  related  appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at:  888 
First  St.,  N.E.,  Room  2A.  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications.or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 


Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bora  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicants. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-3522  Filed  2-11-98;  8:45  am) 

BtLUNQ  CODE  f717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

February  6. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 

b.  Project  No.:  6896-051. 

c.  Date  filed:  December  29. 1997. 


d.  Applicants:  Energy  Growth  Group. 
Butte  Creek  Improvement  Company. 
Eneigy  (kowth  Partnership  I.  and 
Hypower.  Inc. 

e.  Name  of  Project:  Forks  of  Butte. 

f.  Location:  On  Butte  Creek  in  Butte 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicants  Contact:  Philip  M. 
Hoover,  Project  Manager,  H&M 
Engineering,  Inc.,  8827  Columbia  100 
Parkway,  Suite  1,  Columbia,  Maryland 
21045,  (410)  730-7930. 

i.  FERC  Contact:  Thomas  F. 
Papsidero,  (202)  219-2715. 

1.  Comment  Date:  March  23. 1998. 

k.  Description  of  Filing:  Application 
to  transfer  the  Mcense  for  the  Forks  of 
Butte  Project  to  Hypower,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl  & 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 


copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Bocrgen, 

Acting  Secretary. 

[FR  Doc.  98-3525  Filed  2-11-98;  8:45  am] 

BNJJNG  OOOE  «n7-01-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AO-FRL-6042-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Revision  of 
List  of  Categories  of  Sources  and 
Schedule  for  Standards  Under  Section 
112  of  the  Clean  Air  Act 

AOBiCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revisions  to  list  of 
categories  of  major  and  area  sources, 
and  revisions  to  promulgation  schedule 
for  standards. 

summary:  This  notice  publishes 
revisions  made  or  which  have  been 
proposed  to  the  list  of  categories  of 
sources  of  hazardous  air  pollutants 
(HAP)  and  the  corresponding  schedule 
for  the  promulgation  of  emission 
standards.  Required  under  Sections  112 
(c)  and  (e)  of  the  Clean  Air  Act,  the 
source  category  list  and  the  schedule  for 
standards  constitute  a  significant  part  of 
the  EPA's  agenda  for  regulating 
stationary  sources  of  air  toxics 
emissions.  The  "list"  and  "schedule" 
were  most  recently  published  in  the 
Federal  Register  on  June  4. 1996  (61  FR 
28197). 

Today's  notice  meets  the  requirement 
in  Section  112(c)(1)  to  publish  from 
time  to  time  a  list  of  all  categories  of 
sources,  reflecting  revisions  since  the 
list  was  published.  Several  of  the 
revisions  identified  in  today's  notice 
have  already  been  published  in  actions 
associated  with  listing  and 
promulgating  emission  standards  for 
individual  source  categories,  and  public 
comment  has  already  been  taken  in  the 
context  of  those  actions.  Some  of  the 
revisions  in  today's  notice  have  not 
been  reflected  in  any  previous  notices, 
and  are  being  made  without  public 
comment  on  the  Administrator's  own 
motion.  Such  revisions  are  deemed  by 
EPA  to  be  without  need  for  public 
comment,  based  on  the  nature  of  the 
actions.  Other  revisions  have  been  only 
proposed  as  of  today's  date,  but  are 
reflected  nevertheless  to  be  inclusive  of 
all  list  and  schedule  actions  of  probable 
interest  to  the  reader. 
EFFECTIVE  DATE:  February  12, 1998. 
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A0DRC88E8:  Relevant  information  can  be 
found  in  the  Federal  Register  notices 
dted  below  in  the  8UPPt.EMENTARY 
iNFORtNATlON  section  of  this  notice. 

Docket:  Docket  No.  A-90-49. 
containing  supporting  information  used 
in  development  of  this  notice,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  in  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
room  M-1500.  401  M  Street,  SW, 
Washington,  D.C.  20460,  or  by  calUng 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice, 
contact  Mr.  David  Svendsgaard, 
Emissions  Standards  Division  (MD-13). 
U.S.  EPA.  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triangle  Park. 
North  Carohna  27711,  telephone 
number  (919)  541-2380,  facsimile 
number  (919)  541-3470,  electronic  mail 
address 

"svendsgaard.dave€le  pamail.epa.gov". 
SUPPI.EMENTARY  INFORiMATION: 

I.  Background 

The  Clean  Air  Act  Amendments  of 
1990  (Pub.  L.  101-549)  require,  under 
the  revisions  to  Section  112,  that  the 
Agency  list  categories  of  sources 
emitting  HAP  and  promulgate  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  in  order  to 
control,  reduce,  or  otherwise  limit  the 
emissions  of  HAP  from  such  categories 
of  major  and  area  sources.  Pursuant  to 
the  various  specific  Usting  requirements 
in  Section  112(c),  the  Agency  published 
on  July  16,  1992  (57  PR  31576)  a  list  of 
1 74  categories  of  major  and  area 
sources — referred  to  as  the  "initial 
list" — that  would  be  henceforth  subject 
to  emission  standards.  Following  this 
listing,  pursuant  to  requirements  in 
Section  112(e),  on  December  3, 1993  (58 
FR  63941)  the  Agency  published  a 
schedule  for  the  promulgation  of 
emission  standards  for  each  of  the  174 
listed  source  categories.  The  schedule 
for  standards  organized  the  source 
categories  into  groups  of  four  separate 
timeframes  with  promulgation 
deadlines  of  November  15,  1992, 
November  15, 1994,  November  15, 1997, 
or  November  15,  2000.  The  reader  is 
directed  to  these  two  notices  for 
information  relating  to  development  of 
the  initial  list  and  schedule. 

Following  these  publications,  several 
list  and  schedule  actions  were  effiected 
through  publication  of  specific  Federal 
Register  notices.  For  example,  on 
November  12,  1993  (58  FR  60021),  the 


Agency  listed  marine  vessel  loading 
operations  as  a  category  of  major 
sources,  with  standards  to  be 
promulgated,  pursuant  to  Section 
112(c)(5),  by  the  year  2000.  As  another 
example,  on  September  8, 1994  (59  FR 
46339),  the  Agency  promulgated 
standards  for  HAP  emissions  for 
industrial  process  cooling  towers.  This 
latter  action  did  not  revise  the  list  or 
schedule,  per  se,  but  specifically 
delineated  rule  applicability  by  defining 
the  affected  sources  within  the  listed 
category.  The  Agency  believes  that 
defining  rule  applicability  and  affected 
sources  as  part  of  standard  setting 
constitutes  an  important  aspect  of  list 
revision.  As  was  stated  in  the  initial  list 
notice  (57  FR  31576): 

the  Agency  recognizes  that  these 
descriptions  [in  the  initial  list],  like  the  list 
itself,  may  be  revised  bom  time  to  time  as 
better  information  becomes  available.  The 
Agency  intends  to  revise  these  descriptions 
as  part  of  the  process  of  establishing 
standards  for  each  category.  Ultimately,  a 
definition  of  each  listed  category,  or 
subsequently  listed  sutx:ategories,  will  be 
incorporated  in  each  rule  establishing  a 
NESHAP  for  a  category 

As  more  notices  were  published  that 
eff^ected  actions  relating  to  individual 
source  categories,  it  became  important 
to  examine  the  resultant  change  on  the 
list  and  schedule.  On  June  4,  1996  (61 
FR  28197),  the  EPA  published  a  notice 
that  referenced  all  previous  listing  and 
schedule  changes  and  consolidated 
those  actions,  along  with  several  new 
actions,  into  a  revised  source  category 
list  and  schedule.  A  subsequent  notice 
was  published  on  July  18, 1996  (61  FR 
37542)  which  corrected  typographical 
errors  in  the  June  4  notice. 

Section  112(e)(4)  states  that, 
notwithstanding  Section  307  of  the  Act, 
no  action  of  the  Administrator  listing  a 
source  category  or  subcategory  under 
Section  112(c)  shall  be  a  flnal  Agency 
action  subject  to  judicial  review,  except 
that  any  such  action  may  be  reviewed 
under  Section  307  when  the 
Administrator  issues  emission  standards 
for  such  pollutant  or  category. 
Therefore,  today's  list  is  not  a  final 
Agency  action  and  is  not  subject  to 
judicial  review. 

Prior  to  issuance  of  the  initial  soiu-ce 
category  list,  the  EPA  published  a  draft 
initial  list  for  public  comment  (56  FR 
28548:  June  21, 1991).  Although  the 
EPA  was  not  required  to  take  public 
comment  on  the  initial  source  category 
list,  it  beUeved  it  was  useful  to  solicit 
input  on  a  number  of  issues  related  to 
the  list.  Indeed,  in  most  instances,  even 
where  there  is  no  statutory  requirement 
to  take  comment,  EPA  solicits  pubUc 
comment  on  actions  it  is  contemplating. 


The  EPA  has.  however,  decided  that  it 
is  unnecessary  to  solicit  additional 
pubUc  comment  on  the  revisions 
reflected  in  today's  notice  because 
interested  parties  have  already  had,  or 
will  have  in  the  future,  the  opportunity 
to  provide  comments  on  many  of  the 
revisions  in  the  context  of  individual 
actions  relating  to  proposing  and 
promulgating  emissions  standards. 

n.  Description  of  Individual  List  and   . 
Schedule  Revisions 

The  revised  source  category  list  and 
regulatory  schedule,  reflecting  all 
actions  up  to  today's  date,  are  presented 
in  Table  1.  This  table  incorporates  the 
entire  listing  of  source  categories  Usted 
to  this  date,  including  those  Usted  on 
the  initial  Ust  as  well  as  those  listed 
subsequently  either  through  a  specific 
Federal  Re^ster  notice  or  the  Jime  4, 
1996  revision  notice.  Table  1  also 
includes  the  updated  schedule  for 
establishing  emission  standards  under 
Section  112  for  the  listed  categories, 
including  rule  proposal  or  promulgation 
Federal  Register  citations  (Table  1  omits 
proposal  notices  once  a  rule  has  been 
promulgated).  Table  1  is  formatted  so 
that  the  reader  can  at  once  see  all 
categories  of  major  and  area  sources  that 
have  been  listed  to  date,  the  associated 
schedule  for  standards  and  rulemaking 
notices,  and  any  revisions  effected  by  or 
reflected  in  today's  notice.  Source 
categories  and/or  schedules  for 
standards  in  Table  1  that  are  revised 
from  the  previous  Usting  notices  are 
marked  (i.e.,  as  revisions  "as  of  Today") 
for  ease  in  discerning  where  revisions 
have  been  made. 

The  following  sections  describe  the 
actions  that  are  being  effected  by  or 
reflected  in  this  notice  that  are  new 
since  the  June  4, 1996  publication. 

A.  Addition  of  Categories  of  Sources 

The  Administrator  is  obligated  to  list 
any  category  of  major  sources.  Section 
112(a)  defines  "major"  source  as  any 
stationary  source  or  group  of  stationary 
sources,  emitting  or  having  the  potential 
to  emit,  considering  controls.  10  tons 
per  year  of  one  HAP  or  25  tons  per  year 
of  two  or  more  HAP. 

Today's  notice  reflects  the  February  6, 
1998  listing  (63  FR  8288)  of  a  new 
category  of  major  sources.  Natural  Gas 
Transmission  and  Storage.  This  new 
source  category  is  a  result  of  dividing 
the  initially  listed  Oil  and  Natiu-al  Gas 
Production  major  source  category  into 
two  separate  major  source  categories. 
Thus,  the  Oil  and  Natural  Gas 
Production  source  category  remains  on 
the  list  of  categories,  but  part  of  its 
original  applicabiUty  is  being  covered 
by  the  new  Natural  Gas  Transmission 


and  Storage  source  category.  Since  this 
new  category  is  a  subset  of  an  originally 
listed  major  source  category,  it  is  not 
subject  to  the  scheduUng  requirements 
of  Section  112(c)(5);  but  rather,  is 
subject  to  the  November  15, 1997 
deadline  originally  s^t  for  the  Oil  and 
Natural  Gas  Production  source  category. 
The  reader  is  referred  to  the  above  cited 
Federal  Register  notice  for  more 
information  concerning  the  proposed 
rule  applicability  of  these  two  source 
categories. 

An  "area"  source  is  a  stationary 
source  of  HAP  that  is  not  a  major 
source.  The  Agency  may  Ust  and 
regulate  categories  of  area  sources 
pursuant  to  a  number  of  authorities  in 
Section  112.  The  authorities  are  all 
discretionary  and/or  require  some  sort 
of  finding  or  determination  by  the 
Administrator.  The  Agency  believes  that 
any  such  area  source  listing  action 
.should  therefore  be  subject  to  pubUc 
comment  and  is  consequently  not  being 
taken  in  today's  notice. 

However,  the  February  6, 1998  action 
described  above,  which  divides  the  "Oil 
and  Natural  Gas  Production"  category 
into  two  major  spiut:e  categories,  also 
proposed  to  add  two  area  source 
categories  to  the  list  as  part  of  that 
regulatory  action.  Since  final  action  has 
not  yet  been  taken  on  the  proposal  to 
list  these  two  area  source  categories,  the 
list  of  categories  in  today's  notice  does 
not  reflect  the  addition  of  these  two 
source  categories.  If  final  action  is  taken 
to  add  these  area  source  categories  to 
the  list,  that  action  will  be  reflected  in 
future  consolidated  list  publications. 

The  reader  is  also  referred  to  a  June 
20.  1997  notice  (62  FR  33625)  that 
proposes  the  Usting  of  three  source 
categories,  pursuant  to  the  requirements 
of  Section  112(c)(6).  Once  Usted.  these 
source  categories  will  be  subject  to 
emission  standards  under  Section 
112(d)(2)  and  (4)  of  the  Act. 

B.  Delineation  of  Standard  Applicability 
and  Affected  Sources  Tbmugh  Standard 
Promulgation 

Emission  standards  have  been 
promulgated  under  Section  112  for 
several  source  categories  since  the 
source  category  list  and  schedule  were 
last  pubUshed.  Table  1  identifies  the 
Federal  Register  cite  for  each  of  these 
notices.  These  actions  are  cited  in 
today's  notice  because  they  revise  the 
Ust  in  that  they  deUneate  rule 
applicability  by  defining  the  affected 
sources  within  the  Usted  category. 


C.  Proposed  Delineation  of  Standard 
Applicability  and  Affected  Sources 
Through  Standard  Proposal 

Emission  standards  have  been 
proposed  under  Section  112  for  several 
source  categories  since  the  source 
category  list  and  schedule  were  last 
published.  These  actions  are  cited  in 
today's  notice  as  they  propose  to  revise 
the  list  by  delineating  rule  appUcability 
by  defining  the  affected  sources  within 
the  listed  category.  The  reader  is 
referred  to  Table  1  to  obtain  the  Federal 
Register  citations  for  these  categories  of 
sources. 

D.  Subsumption  of  Listed  Source 
Categories  Into  Other  Listed  Source 
Categories 

Today's  notice  specifies  one  action 
involving  subsumption  of  two 
previously  listed  source  categories  into 
a  single  source  category.  The  Hydrogen 
Cyanide  Production  and  Sodium 
Cyanide  Production  source  categories 
will  be  combined  into  a  new  major 
source  category,  called  Cyanide 
Chemicals  Manufacturing.  Since 
facilities  produce  sodium  cyanide  and 
hydrogen  cyanide  in  the  same  process 
train  (i.e..  using  the  same  or  Unked 
equipment),  it  is  more  sensible  to  have 
facilities  subject  to  only  one  rule  rather 
than  two  separate  rules  for  different 
parts  of  their  process.  As  a  result,  two 
source  categories  are  aggregated  into  one 
category  without  compromising  the 
intent  of  the  original  source  category 
listing  notice. 

The  reader  is  also  referred  to  a 
November  7, 1996  notice  (61  FR  57602) 
to  learn  about  an  anticipated  listing 
action  involving  the  subsumption  of  a 
number  of  source  categories  into  one 
source  category,  called  the 
Miscellaneous  Organic  Chemical 
Processes  source  category.  Each  of  the 
anticipated  subsumed  categories  are 
scheduled  for  standards  promulgation 
no  later  than  November  15,  2000;  thus, 
the  new  source  category  would  be  also 
scheduled  for  that  regulatory  timefi^me. 

The  reader  is  also  referred  to  a 
November  10, 1997  notice  (62  FR  60566) 
which  proposes  subsiunption  of  the 
eleven  categories  listed  in  the 
Agricultural  Chemicals  Industry  Group 
into  one  combined  source  category. 
Pesticides  Active  Ingredients 
Production.  TTie  Pesticides  Active 
Ingredient  source  category  is  scheduled 
for  standards  promulgation  by 
November  15, 1997. 

E.  Deletion  of  Categories  of  Sources 

The  Administrator  may  delete 
categories  of  sources  on  the 
Administrator's  own  motion  or  on 


petition.  One  source  category — Nylon  6 
Production — which  was  previously 
determined  to  be  a  major  source 
category  is  being  deleted  from  the  list  on 
the  Administrator's  own  motion  in 
today's  notice.  A  second  category — 
Cyan  uric  Chloride  Production — is  being 
deleted  on  the  Administrator's  own 
motion  because  no  major  soiut:e 
produces  cyanuric  chloride  as  a 
product.  Today's  notice  contains  no 
deletions  of  categories  as  a  result  of 
petition. 

The  reason  for  deleting  Nylon  6 
Production  is  that  available  data 
indicate  that  the  category  contains  no 
major  sources.  Specifically,  the  only 
pollutant  which  has  ever  been 
considered  a  HAP  that  is  emitted  by  the 
Nylon  6  production  process  is 
caprolactam.  On  June  18, 1996  (61  FR 
30816),  the  Agency  removed 
caprolactam  from  the  Section  112Cb)(l) 
list  of  HAP.  Consequently,  this  category 
emits  no  HAP  and  is  therefore  removed 
from  the  list  of  source  categories. 

The  reason  Cyanuric  Chloride 
Production  is  being  deleted  is  that  the 
EPA  has  determined  that  cyanuric 
chloride  is  an  unstable  intermediate 
product  and  as  such  does  not  exist  as  a 
production  category.  Therefore,  it  was 
erroneously  included  on  the  initial  list 
of  source  categories. 

This  section  does  not  include 
categories  of  sources  which  are  being 
deleted  bom  the  list  by  way  of 
subsumption  into  other  listed 
categories.  See  Section  n.D  of  this  notice 
for  information  on  these  categories. 

In  the  near  future  EPA  expects  to 
pubUsh  a  notice  announcing  its  intent  to 
regulate  certain  solid  waste  incineration 
units  under  Section  129  of  the  Act 
rather  than  Section  112.  Currently,  the 
Section  112  source  category  Ust 
includes  some  solid  waste  incineration 
units.  The  source  category  list  and 
schedule  will  be  updated  following 
finalization  of  any  such  change.  Sources 
expressly  excluded  from  regulation 
under  Section  129(g)(1)  will  remain  on 
the  Section  112  Ust. 

F.  Moving  Standards  Promulgation 
Deadlines  for  Source  Categories 

The  Agency  may  revise  the  regulatory 
schedule  for  standards  associated  with  a 
listed  source  category,  heeding  the 
Umitations  in  Section  112.  As  was 
stated  in  the  notice  issuing  the  schedule 
for  standards  (58  FR  63941;  December  3, 
1993),  "•  *   *  as  new  information 
comes  available,  the  EPA  may  identify 
changes  to  the  schedule  that  would 
facilitate  greater  achievement  of  the 
prioritizing  criteria  of  section  112(e)." 

The  December  3, 1993,  notice 
scheduled  the  initiaUy  Usted  source 
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categories  for  regulation  such  that 
exactly  50  percent  (87  out  of  174)  were 
scheduled  by  November  15, 1997. 
Consequently,  in  order  to  continue  to 
satisfy  the  numerical  and  temporal 
requirements  of  Section  112(e)(1),  any 
change  to  occur  that  would  delay  the 
deadline  for  a  source  category 
scheduled  for  regulation  by  November 
15,  1997,  must  be  o^set  by  a 
corresponding  shifting  of  a  source 
category  from  the  November  15.  2000, 
regulatory  timeframe  forward  to  the 
November  15,  1997,  timeframe. 

Today's  notice  effiects  three  actions 
(affecting  seven  source  categories) 
whereby  circimistances  support  a 
change  to  the  schedule  for  standards. 

1.  Reinforced  Plastic  Composites 
Production  and  Phosphate  Fertilizers 
Production 

Reinforced  Plastic  Composites 
Production  is  delayed  from  November 
15.  1997,  to  November  15.  2000, 
following  the  determination  that  its 
regulatory  development  should  be 
conducted  in  parallel  with  that  of  the 
Boat  Manufacturing  source  category, 
which  is  scheduled  for  standards 
promulgation  by  November  15.  2000. 
Correspondingly,  the  regulatory 
schedule  for  the  Phosphate  Fertilizers 
Production  is  moved  up  in  time,  from 
November  15,  2000.  to  November  15, 
1997. 

The  change  of  schedule  for  Reinforced 
Plastic  Composites  Production  will 
promote  consistency  with  the 
development  of  the  Boat  Manufacturing 
NESHAP.  The  applicability  and 
recordkeeping/reporting  requirements 
for  these  standards  needs  to  be 
coordinated  due  to  an  overlap  in  the 
coverage  of  the  source  categories.  In 
addition,  moving  back  the  Reinforced 
Plastic  Composites  Production 
regulatory  timeframe  allows  the  EPA  the 
time  it  needs  to  carry  out  additional 
data  gathering  to  develop  the  rule. 
Specifically,  the  EPA  is  planning  a 
source  test  program  to  provide  data 
needed  for  one  of  the  subcategories  of 
Reinforced  Plastic  Composites 
Production. 

Because  the  standard  for  the 
Phosphate  Fertilizers  Production 
Category  is  already  proposed  (61  FR 
68430),  it  will  be  far  ahead  of  its  initial 
regulatory  deadline  and  therefore  can  be 
used  in  place  of  the  Reinforced  Plastic 
Composites  Production  category  in 
order  to  meet  the  statutory  requirement 
of  completion  of  50  percent  of  the 
initially  listed  source  categories  by 
November  IS.  1997. 


2.  Chlorine  Production  and  Phosphoric 
Acid  Manufacturing 

This  notice  also  announces  the 
change  of  schedules  for  the  source 
categories  of  Chlorine  Production  and 
Phosphoric  Acid  Manufacturing.  The 
schedule  for  Chlorine  Production, 
which  was  included  in  the  initial  source 
category  schedule  in  IDecember  1993,  is 
being  changed  from  November  15, 1997. 
to  November  15.  2000.  The  schedule  for 
Phosphoric  Acid  Manufacturing, 
published  in  that  same  notice  (58  FR 
63941;  December  3,  1993),  is  being 
changed  from  November  IS.  2000,  to 
November  15,  1997. 

Moving  Chlorine  Production  to  the 
10-year  bin  would  allow  the  EPA  the 
time  it  needs  to  carry  out  additional 
data  gathering  to  develop  the  proposal. 
Specifically,  the  Chlorine  Institute  and 
its  US  based  mercury  cell  chlor-alkali 
producers  are  voluntarily  committed  to 
attaining  a  50  percent  reduction  in  the 
deliberate  use  and  release  of  mercury 
from  US  based  chlor-alkali  facilities  by 
the  year  2005.  Given  the  timing  of  these 
future  actions,  the  Agency  has 
determined  that  moving  Chlorine 
Production  into  the  10-year  bin  is 
prudent  to  avoid  requirements  that  are 
incompatible  with  the  volimtary 
reductions. 

Because  the  standard  for  the 
Phosphoric  Acid  Manufacturing 
category  has  already  been  proposed,  it 
will  be  far  ahead  of  its  2000  deadline 
and  therefore  can  be  used  to  meet  the 
statutory  requirement  to  complete 
regulation  of  half  the  original  source 
category  list  in  7  years. 

3.  Cyanide  Chemicals  Manufacturing. 
Marine  Vessel  Loading  Operations,  and 
Secondary  Lead  Smelting  (Area  Source 
Category) 

This  notice  also  announces  a  change 
of  schedule  for  the  newly  designated 
Cyanide  Chemicals  Manufacturing 
category  and  the  Secondary  Lead 
Smelting  area  source  category  and  the 
Marine  Vessel  Loading  Operations 
category.  As  noted  above,  the  Hydrogen 
Cyanide  Production  category  and  the 
Sodium  Cyanide  Production  category 
(which  have  now  been  combined  into 
the  Cyanide  Chemicals  Manufacturing 
category)  were  scheduled  for  regulation 
by  November  15, 1997.  The  Secondary 
Lead  Smelting  area  source  category  and 
the  Marine  Vessel  Loading  Operations 
major  source  category  were  added  after 

F)ublication  of  the  initial  source  category 
ist.  and  therefore  scheduled  for 
regulation  by  November  15,  2000, 
pursuant  to  Section  112(c)(5)  of  the  Act. 
Moving  forward  the  regulatory 
deadlines  for  these  two  regulated 


categories  in  exchange  for  the  Cyanide 
Chemicals  Manufacturing  category 
constitutes  an  equal  trade  of  two 
categories  previously  scheduled  for 
November  1997  with  two  categories 
previously  scheduled  for  November 
2000.  Consequently,  the  requirement  to 
regulate  50  percent  of  the  initially  listed 
categories  by  November  IS.  1997,  is 
preserved. 

G.  Descriptions  of  Categories  of  Sources 

For  general  descriptions  of  source 
categories  listed  in  Table  1.  the  reader 
is  referred  to  Docket  No.  A-90-49.  Item 
No.  IV-A-55  (EPA^50/3-91-030. 
entitled  "Documentation  for  Developing 
the  Initial  Source  Category  List"),  and 
the  Federal  Register  notice  for  the  first 
revision  of  the  source  category  list  and 
schedule  (61  FR  28197;  June  4. 1996). 
For  subsequent  changes  to  descriptions 
of  source  categories  for  which  a  rule  has 
been  promulgated,  the  reader  is  advised 
to  consult  Table  1  for  the  citation  of  the 
Federal  Register  notice  which  will 
include  the  amended  definition  and 
corresponding  rule  applicability. 

ni.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-90-49.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  Agency  in  the  development  of  this 
revised  list  of  categories  of  sources  and 
revised  schedule  for  standards.  The 
principal  purpose  of  this  docket  is  to 
allow  interested  parties  to  identify  and 
locate  documents  that  serve  as  a  record 
of  the  process  engaged  in  by  the  Agency 
to  publish  today's  revision  to  the  initial 
list  and  schedule.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  which  is  listed  in 
the  ADDRESSES  section  of  this  notice. 

B.  Regulatory  Requirements 
1.  General 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information  sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  EPA  has  not  prepared  an 
assessment  of  the  potential  costs  and 
benefits  pursuant  to  Executive  Order 
12866.  nor  an  economic  impact  analysis 
pursuant  to  Section  317.  nor  a 
regulatory  flexibility  analysis  pursuant 
to  the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  September  19.  1980),  nor  a 
budgetary  impact  statement  pursuant  to 
the  Unfunded  Mandates  Act  of  1995. 
Also,  this  notice  does  not  contain  any 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 


Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

2.  Executive  Order  12866  and  Office  of 
Management  and  Budget  (OMB)  Review 

Under  Executive  Order  12866  (58  FR 
51735;  October  4. 1993),  the  Agency 
must  determine  whether  a  reguiatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either  (1)  have 


an  annual  effect  on  the  economy  of  $100 
mitfion  or  more,  or  adversely  and 
'materially  affect  a  sector  of  Uie 
econrany.  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 


legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  decided  that 
this  is  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  For  this  reason,  this  action 
underwent  review  by  the  OMB. 

Dated:  December  17, 1997. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 


Table  1.— Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group 
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Industry  group 
Source  Category* 


Fuel  comtxjstion: 

Engine  Test  Facilities  

Industrial  Boilers' 

Institutional/Commercial  Boilers' 

Process  Heaters  

Statiooary  Internal  Combustion  Engines' 
Stationary  TurtMies' 

Non-ferrous  metals  processing: 

Lead  Add  Battery  Manufacturing 


Primary  Aluminum  Production 


Primary  Copper  Smelting  

Primary  Lead  Smelting  

Primary  Magrtesium  Refining  

Secondary  Aluminum  Production 
Secondary  Lead  Smelting  


Ferrous  metals  processing: 

Coke  By-Product  Plants  

Coke  Ovens:  Ctutrging,  Top  Side,  and  Door  Leaks 


Coke  Ovens:  Pushing.  Quenching,  and  Battery  Stacks 

FerroaHoys  Productkm ^ 

Integrated  Iron  and  Steel  Manufacturing 

Iron  Foundries , 

Non-Stainless  Steel  Manufacturir>g— Electric  Arc  Furnace  (EAF)  Operation 

Stainless  Steel  Manufacturing — Electric  Arc  Furnace  (EAF)  Operatkm  


Steel  Foufxjries , 

Steel  Picklin(^-HCI  Process 


Mineral  products  processing: 

Alumina  Processing 

Asphalt  Concrete  Manufacturing 

Asphalt  Processing , 

Asphalt  Roofing  Manufacturing  

Asphalt/Coal  Tar  Applicatkxi — Metal  Pipes 

Ctiromium  Refractories  Productnn  

Clay  Products  Manufacturing  , 

(Jme  Manufacturing 

Mineral  Wool  Production  


Portland  Cement  Manufacturing 


Promulgatk)n  Date/ 

Federal  Register 

Citation» 


11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15«000. 
11/15/2000. 
11/15/2000. 

Deleted. 

61  FR  28197. 
11/15/1997. 

62  FR  52383(F). 
11/15/1997. 
11/15/1997. 
11/15/2000. 
11/15/1997. 
11/15/1994. 

60  FR  32587(F). 

60  FR  64002(a). 

61  FR  27785(A). 

61  FR  66334(A). 

62  FR  32209(A). 
62  FR  32266(a). 

11/15/2000. 
12/31/1992. 

58  FR  57898(F). 

59  FR  01922(C). 
11/15^000. 
11/15/1997. 
11/15/2000. 
11/15/2000. 
Deleted. 

61  FR  28197. 
Deleted. 

61  FR  28197. 
11/15/2000. 
11/15/1997. 

62  FR  49052(P) 

11/15/2000. 
11/15/2000. 
11/15C000. 

^v^5/2O0O. 

11/15^000. 

11/15«)00. 

11/15/2000. 

11/15/2000. 

11/15/1997. 

62  FR  25370(P). 

11/15/1997. 
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Table  l.— Categories  of  Sources  of  Hazardous  Air  Pou-UTAhfrs  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued  «. 

(Revision  date:  February  12.  1998] 


Industry  group 
Source  Category* 


Taoonite  Iron  Ore  Processing  ... 
Wool  Fiberglass  Manufacturing 


Petroleum  and  natural  gas  production  artd  refining: 
Oil  and  Natural  Gas  Production  _ 


Natural  Gas  Transmission  and  Storage 


Petroleum  Refineries— Catalytic  Cracking  (Ruid  and  other)  Units.  Catalytic  Reforming  Units,  and  Sulfur  Plant  Units 
Petroleum  Refineries— Otfw  Sources  Not  Distinctly  Listed 


Liquids  distributKXi: 

Gasoline  Distribution  (Stage  1) 


Marine  Vessel  Loading  Operations 


Organic  Liquids  Distribution  (Non-Gasolne) 
Surface  coating  processes: 

Aerospace  Industries 


Auto  and  Light  Duty  Truck  (Surface  Coating) 

Flat  Wood  Paneling  (Surface  Coating) 

Large  Apptance  (Surface  Coating)  ^ 

Magnetic  Tapes  (Surface  (Doating) „ 


Manufacture  of  Paints,  Coatings,  and  Adhesives  

Metal  Can  (Surface  Coating) 

Metal  Coil  (Surface  Coating)  , 

Metal  Furniture  (Surface  Coating) 

Miscellanaous  Metal  Parts  and  Products  (Surface  Coating) 

Paper  and  Other  Webs  (Surface  Coating)  

Plastic  Parts  and  Products  (Surface  Coating) .„., 

Printing,  Coating,  and  Dyeing  of  Fabrics  ... 

Printing^Pubtehing  (Surface  Coating) 


SNpbuiMing  and  Ship  Repair  (Surface  Coating) 


Wood  Furniture  (Surface  Coating) 


Waste  treatment  and  disposal: 

Hazardous  Waste  Inaneratran  

Municipal  LandfiHs  

Off-Site  Waste  and  Recovery  Operations 

Pubkcty  Owned  Treatment  Works  (POTW)  Emissions* 
Sewage  Skidge  Incineration 


Promulgatkxi  Date/ 

Federal  Reqistep 

Citation  i> 


11/15«000. 
11/15/1997. 

62  FR  1S228(P). 

11/15/1997. 

63  FR  8288(P). 
11/15/1997. 

63  FR  8288(P). 

11/15/97. 

11/15/1994. 

60  FR  43244(F). 

61  FR  7051(C). 

61  FR  29876(C). 

62  FR  7937(A). 
62  FR  7977(a). 

11/15/1994. 

59  FR  64303(F). 

60  FR  7627(C). 
60  FR  32912(C). 
60  FR  43244(A). 
60  FR  56133(a). 
60  FR  57628(C). 

60  FR  62991  (S). 

61  FR  7718(A). 

62  FR  9087(A). 
62  FR  9140(a). 
11/15/1997. 

60  FR  48399(F). 
11/15/2000. 

11/15/1994. 

60  FR  45948(F). 

61  FR  4902(C). 
61  FR  55842(a). 
61  FR  66226(0). 
11/15C000.     , 
11/15/2000. 
11/15/2000. 
11/15/1994. 

59  FR  64580(F). 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1994. 

61  FR  27132(F). 
11/15/1994. 

60  FR  64330(F). 

61  FR  30ei4(A). 
61  FR  30e46(a). 

61  FR  66226(C). 
11/15/1994. 

60  FR  62930(F). 

62  FR  30257(C). 
62  FR  31361(A). 
62  FR  31405(a). 

11/15/2000. 
11/15C000. 
11/15/1994. 

61  FR  34141(F). 
11/15/95. 
11/15/2000. 
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TABLE  1. -Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule 

Industry  Group— Continued 

[Revision  date:  Febmary  12.  1998] 


BY 


Irxfustry  group 
Source  Category* 


Site  Remediation  

Solid  Waste  Treatment,  Storage  and  Disposal  Fadlities  (TSDF) 


Agncultural  chemkals  production: 

4-Chk)ro-2-Methylphenoxyacetic  Ackl  Production 


2.4-D  Salts  and  Esters  Production 


4,6-Dinitro-o-Cresol  Productkw 


Butadiene-Furfural  Cotrimer  (R-11)  Production* 
Captafol  Productk)n«  


Captan  Production' 


Chtoroneb  Production 


Chk)rothalonil  Production* 


Dacthal  (tm)  Production* 

Sodium  Pentachtorophenate  Production 
Tordon  (tm)  Ackl  Production* 


Rbers  productxm  processes: 

Aaytic  Fibers/Modacrylk:  Fibers  Productk>n 

Rayon  ProductkMi  

Spandex  Productk)n  

Food  and  aghculture  processes: 

Baker's  Yeast  Manufacturing 

CeHutose  Food  Casing  Manufacturing  

Vegetable  Oil  Productwn 

Pharmaceutkal  productkxi  processes: 

PharmaceutKals  ProductkMi* 


Polymers  and  resins  productkm: 

Acetal  Resins  Productkw  

Acrytonltrlle-Butadiene-Styrene  Productwn 


Alkyd  Resins  Productnn  ..; 

Amino  Resins  Productk>n 

Boat  Manufacturing 

Butadiene  Furfural  Cotrimer  (R-11)  Productk>n 


Butyl  Rubber  Productkw 


Carboxymethyteellutose  Productton 

Celtophane  Production  

CeUutose  Ethers  Productkw  

Epkittorohydrin  Elastomers  Productkm 


PromulgatkKi  Date/ 

Federal  Register 

Citation  b 


11/15/2000. 
Renamed. 
59  FR  51913. 

11/15/1997. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566(P). 

11/15/2000. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566(P). 

11/15/1997. 

62  FR  60566  (P). 

11/15/1997. 

62  FR  60566  (P). 

11/15/1997. 

62  FR  60566  (P). 

11/15/1997. 

62  FR  60566  (P) 

11/15/1997. 
11/15«000. 
11/15/2000. 

11/15/2000. 
11/15/2000. 
11/15/2000 

11/15/1997.^ 
62  FR  15754  (P) 


11/15/1997. 
11/15/1994. 
61  FR  48208  (F). 
61  FR  54342  (C). 

61  FR  59849  (N). 

62  FR  01835  (A). 
62  FR  01869  (a). 
62  FR  37720  (A). 
11/15/2000. 
11/15/1997. 
11/15/2000. 
Moved. 

61  FR  28197. 

11/15/1994. 

61  FR  46906  (F). 

61  FR  59849  (N). 

62  FR  01835  (A). 
62  FR  01869  (a). 
62  FR  12546  (N). 
62  FR  37720  (A). 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1994. 

61  FR  46906  (F). 

61  FR  59849  (N). 

62  FR  01835  (A). 
62  FR  01869  (a). 
62  FR  12546  (N). 
62  FR  37720  (A). 
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Industry  group 
Source  Category* 


Epoxy  Resins  Production  

Ethylene-Propylene  Rubber  Production 


Flexible  Poiyurelhane  Foam  Production 


Hypalon  (tm)  Production' 


MaMc  Anhydride  Copolymers  Production  ™ 

Metttyloelulose  Production 

Ivlethyl  Methacrytote-Aaylonitrile-Butadiene-Styrene  ProtKiction* 


Methyl  Methacryiate-Butadiene-Styrene  Terpotymers  Production* 


Neoprene  Production 


Nitrile  Butadiene  Rubber  Production 


Nitrile  Resins  Production 


NorvNylon  Poiyamides  Production 


Nylon  6  Production  

PherK>lc  Resins  Production 

Potybutadtone  Rubber  Production* 


Promulgation  Date/ 

Federal  Register 

Citation^ 


Potycaitxxtates  Production* 


11/15/1994. 

60  FR  12670  (F). 
11/15/1994. 

61  FR  46906  (F)- 

61  FR  59849  (N). 

62  FR  01835  (A). 
62  FR  01869  (a). 
62  FR  12546  (N). 
62  FR  37720  (A). 
11/15/1997. 

61  FR  68406  (P). 

62  FR  05074  (C). 
11/15/1994. 

61  FR  46906  (F). 

61  FR  59649  (N). 

62  FR  01835  (A). 
62  FR  01869  (a). 
62  FR  12546  (N). 
62  FR  37720  (A). 
11/15/2000. 
11/15/2000. 
11/15/1994. 

61  FR  48208(F). 
61  FR  54342(C). 

61  FR  59849(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  37720(A). 
11/15/1994. 

61  FR  48208(F). 
61  FR  54342(C). 

61  FR  59e49(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  37720(A). 
11/15/1994. 

61  FR  4e906(F). 

61  FR  59849(N). 

62  FR  01836(A). 
62  FR  01869(a). 
62  FR  12546(N). 
62  FR  37720(A). 
11/15/1994. 

61  FR  46906(F). 

61  FR  59849(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  12546(N). 
62  FR  37720(A). 
11/15/2000. 

61  FR  48208(F). 
61  FR  54342(C). 

61  FR  59e49(N). 

62  FR  01836(A). 
62  FR  01869(a). 
62  FR  37720(A). 
11/15/1994. 

60  FR  12670(F). 
DeMad  as  of  Today. 
11/15/1997. 
11/15/1994. 

61  FR  46906(F). 

61  FR  50e49(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  12546(N). 
62  FR  37720(A). 
11/15/1997. 
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BY 


Industry  group 
Source  Category* 


Polysulfide  Rubber  Production* 


Styrene-Butadiene  Rubber  and  Latex  Production* 


Polyester  Resins  Production  

Polyether  Polyols  Production 

Polyethylene  Terephthalate  Production 


Promulgation  Date/ 

Federal  Register 

Citation  " 


Polymerized  Vinylidene  Chloride  Production 
Pdymethyl  Mettwcrylate  Resins  Production 
Polystyrene  Production , 


Polyvinyl  Acetate  Emulsions  Production 

Polyvinyl  Alcohol  Production  

Polyvinyl  Butyral  Production 

Polyvinyl  Chloride  and  Copolymers  Production 

Reinforced  Plastic  Composites  Production  

Styrer)e-Acrylonitrile  Production  


Production  of  inorgarfic  chemicals: 

Ammonium  Sulfate  Production— Caprolactam  By-Product  Plants 

Antinwny  Oxides  Manufacturing 

Cartxxi  Black  Production ."....."....."!. 

Chlorine  Production*  .."."."...".."!!....."!..". 

Chromium  Chemicals  Manufacturing  ..'."..".'."..".."."!."!!!!." 

Cyanide  Chemicals  Manufacturing 

Cyanuric  Chloride  Production .'" 

Fume  Silica  Production , 

Hydrochloric  Acid  Production  ..„.. ......"."."...1."..  . 

Hydrogen  Cyanide  Production ..."!."."..." 

Hydrogen  Fluoride  Production 

PtK)sphate  Fertilizers  Production .".".."!..""..."..."!." 

Phosphoric  Acid  Manufacturing 

Quaternary  Ammonium  Compounds  Production „ 


11/15/2000. 
11/15/1997. 
62  FR  46804(P). 
62  FR  54410(C). 
62  FR  60674(R). 
11/15/1994. 
61  FR  48208(F). 
61  FR  54342(C). 

61  FR  59849(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  30993(A). 
62  FR  31038(a). 
62  FR  37720(A). 
11/15/2000. 
11/15/2000. 
11/15/1994. 

61  FR  48208(F). 
61  FR  54342(C). 

61  FR  59849(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  37720(A). 
11/15/1994. 

61  FR  46906(F). 

61  FR  59849(N). 

62  FR  01835(A). 
62  FR  01869(a). 
62  FR  12546(N). 
62  FR  37720(A). 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1994. 

61  FR  48208(F). 
61  FR  54342(C). 
61  FR  59849(N). 
61  FR  01835(A). 
61  FR  01869(a). 
61  FR  37720(A). 
11/15/1994. 
61  FR  46906(F). 
61  FR  59849(N). 
61  FR  01835(A). 
61  FR  01869(a). 
61  FR  12546(N). 
61  FR  37720(A). 


11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15«000. 

Deleted. 

61  FR  28197. 

11/15/2000. 

Deleted  as  of  Today. 

11/15/2000. 

11/15/2000. 

Subsumed  as  of 

Today. 
11/15/2000. 
11/15/1997. 
61  FR  68430(P). 
11/15/1997. 
61  FR  68430(P). 
Moved. 
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Indus^  group 
Source  Category  ■ 


Sodium  Cyanide  Production - 

Uranium  HexafluorkJe  Production 

Production  o(  organic  chemtcals: 

Ethylene  Processes  

Quaternary  Ammonium  CompourKis  Production 
Synttietic  Organic  Chemical  Manulacturing  


Commercial  Dry  Cleaning  (Perchkxoethylene)— Transfer  Machines 


Commercial  Sterilization  Facilities 


Decorative  ChroTTNum  Electroplating 


Dodecanednic  Add  Production  .... 
Dry  Cleaning  (Petroleum  Solvent) 


Promulgation  Data/ 

Federal  Register 

Citation» 


Miscelaneous  processes: 

Aerosol  CarvFiHing  Facilities  

Benzyftrimethyiammonium  Chloride  Production 
Butadierw  Dimers  Production  ..: 

CartMnyt  Sulfide  Production 

Chelating  Agents  Production 

Chtorinated  Paraffins  Production* 

Chromic  Add  Anodizing  


61  FR  28197. 
Subsumed  as  of 

Today. 
11/15/2000. 

11/15/2000. 
11/15/2000. 
11/15/1992. 
59  FR  19402(F). 
59  FR  29196(A). 
59  FR  32339(N). 
59  FR  48175(C). 
59  FR  53359(S). 
59  FR  53392(a). 
59  FR  54131(S). 

59  FR  54154(a). 

60  FR  05320(A). 
60  FR  18020(A). 
60  FR  18026(A). 
60  FR  18071(a). 
60  FR  18078(a). 

60  FR  63624(C). 

61  FR  31435(Ar 
61  FR  07716(A). 
61  FR  07761(a). 
61  FR  43544(N). 
61  FR  43698(a). 

61  FR  64572(A). 

62  FR  02722(A). 
62  FR  44608(a). 
62  FR  44614(a) 

11/15/2000. 

11/15/2000. 

Renamed. 

61  FR  28197. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/1994. 

60  FR  04948(F). 

60  FR  27598(C). 

60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27785(A). 
61  FR  04463(A). 
61  FR  42918(A). 
11/15/1992. 

58  FR  49354(F). 

58  FR  66287(A). 

60  FR  64002(A). 

61  FR  27785(A). 
61  FR  49263(A). 
11/15/1994. 

59  FR  62585(F). 

60  FR  64002(a). 

61  FR  27785(A). 
11/15/1994. 

60  FR  04948(F). 
60  FR  27596(0). 
60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27785(A). 

61  FR  04463(A). 

62  FR  42918(A). 
Subsun>ed. 

59  FR  19402. 
11/15«000. 
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Industry  group 
Source  Category* 


Ethylidene  Norbomene  Production*  

Explosives  Production  ".^"'. 

Flexible  Polyurethane  Foam  Fabrication  Operations 

Friction  Products  Manufacturing 

Halogenated  Solvent  Cleaners 


Hard  Chromium  Electroplating 


Hydrazine  Production  

Industrial  Cleaning  (Perchloroethylene)-Dry-to-dry  machines 


Industrial  Dry  Cleaning  (Perchloroethylene)— Transfer  Machines 


Commercial  Dry  Cleaning  (Perchloroethylene)— Dry-to-Dry  Machines 


Promulgation  Date/ 

Federal  Register 

Citation» 


Industrial  Process  Cooling  Towers 

Leather  Tanning  and  Finishing  Operations 

OBPA/1,3-Dtisocyanate  Production « 

Paint  Stripper  Users  

Photographic  Chemicals  Production  

Phthalate  Plastidzers  Production  

Plywood/Particle  Board  Manufacturing 

Polyether  Polyols  Production 

Pulp  and  Paper  Production  


Rocket  Engine  Test  Firing 

Rubber  Chemicals  Manufacturing  

Semiconductor  Manufacturing 

Symmetrical  Tetrachloropyridine  Production' 

Tetrahydrobenzaldehyde  Production 

Tire  Production  

Wood  Treatment 

Categories  of  Area  Sources' 

Ast)estos  Processing  

Chromic  Acid  Anodizing  


11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1994. 
59  FR  61801(F). 

59  FR  67750(C). 

60  FR  29484(C). 
11/15/1994. 

60  FR  04948(F). 
60  FR  27598(C). 
60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27785(A). 

61  FR  04463(A). 

62  FR  42918(A). 
11/15/2000. 
11/15/1992. 

58  FR  49354(F). 
58  FR  66287(A). 

60  FR  64002(A). 

61  FR  27785(A). 
61  FR  49263(A). 
11/15/1992. 

58  FR  49354(F). 

58  FR  66287(A). 

60  FR  64002(A). 

61  FR  27785(A). 
61  FR  49263(A). 
11/15/1994. 

59  FR  46339(F). 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
Moved. 

61  FR  28197. 
11/15/1997. 

58  FR  66078(P). 

59  FR  12567(C). 

60  FR  09813(N). 

61  FR  09383(P). 
61  FR  36835(N). 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/1997. 
11/15/2000. 
Deleted. 

61  FR  28197 


Deleted. 

60  FR  61550. 

11/15/1994. 

60  FR  04948(F). 

60  FR  27598(C). 

60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27785(A). 

61  FR  04463(A). 

62  FR  42918(A). 
11/15/1992. 

58  FR  49354(F). 
58  FR  66287(A). 
60  FR  64002(A). 
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Table  1  —Categories  of  Sources  of  Hazardous  Air  PoauTANTS  mo  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Ravteion  date:  February  12.  1996] 


Industry  group 
ourceCata 


Source  Category' 


CoTTNnercial  Dry  Cleaning  (Perchloroethyler>ey-Trans1er  Machines 


Commerdel  Steriization  Facilities 


Decorative  Chromium  Electroplating 


ProTTHjigation  Date/ 

FEDERAL  register 

Citationo 


Halogenaied  Solvent  Cleaners 


H«d  Chromium  Electroplating 


Secondary  Lead  Smelting 


61  FR  27786(A). 
61  FR  49263</^. 
11/15/1992. 
58  FR  49364(F). 

58  FR  66287(A). 

60  FR  64002(A). 

61  FR  27785(A). 
61  FR  49263(A). 
11/15/1994. 

50  FR  62S85(F). 

60  FR  64002(a). 

61  FR  27786(A). 
11/15/1994. 

60  FR  04948(F)- 
60  FR  27598(0. 
60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27786(A). 

61  FR  04463(A). 

62  FR  42918(A). 
11/15/1994. 

59  FR  61801(F). 

59  FR  67750(C). 

60  FR  29484(C). 
11/15/1994. 

60  FR  04948(F). 
60  FR  27598(C). 
60  FR  33122(C). 

60  FR  64002(a). 

61  FR  27786(A). 

61  FR  04463(A). 

62  FR  42918(A). 
11/15/1997. 

60  FR  32587(F). 

60  FR  64002(a). 

61  FR  27785(A). 

61  FR  65334(A). 

62  FR  32209(A). 
62  FR  32266(a). 


y,unm!^mSrptf  m^nnmmfoHht  «m  tourc«  «  a  c«l»gofy   *•  *m»»6  catagonm  •«  ««*««•  <X  any  (p«i«c  opMkons  Of  pracMSM  ndu(M  und*  oMr  cMgonw  ww  n 
Mad  lUJuM.  f„  ortar  «  -hich  t»  fulaa  to  par«cui«  sourea  calaganaa  ••  ba  prapoaad  or  pramulgMad.  RMwr.  II  raqulraa  m*  amaaioni  Mandvda  purwam  lo 

agory  ba  pramulgalad  by  t>a  ipaoiiad  dMa 


>  TMa  Mhadula  doaa  not --.  - 

Sacton  1 12M  to  a  awan  souca  calagnry  am  hhjumsi—ii  •»!  •■•  t<— •-— "  "— •  ^^  ^ 

Tlw  iimtoigi  M  tta  "PremuloMan  OaMFEOCRM.  RKasnn  CiMtoi'  column  ol  TiUa  t  dana«a  Vta  talow«n« 
(A)  Inat  —aiKriiant  to  •  ■nal  rutonatoig  adon. 

M  wopoaail  Mwndwiani  to  a  Inal  nitonaHng  adtot.  

(O:  oonaclan  lor  otoMcaKon)  pubMwd  MbMquarM  to  a  propat«>  or  (nil  rutorMtang  aclton 
(F);  -^^  -^ "^ ^ 

(HI: 

(P)  ...,, , 

IR):  raoMiM  ol  a  propoaad  acton  to  pubic  eommai*. 

(S):  mmoigwmimm  ol  a  way,  or  portal  Hay,  ol  no  ruto  iaquirariiori». 

*" •S'SLSfSiSy't'SSStod  trth^tSMMto^ ^!S3iSmml  cMgory  and  tiaratoa  la  no  toigar  Wad  aa  a  aapanM 
tio  «a  ol  M(  MMR*  caMgory  ia  diangad  to  a  mora  ippropnaaa  Mta. 


MMMunco  gonorri  mtommai.  men  aa  an  agancy  d«aaion.  avaMMily  ol  na«r  dM.  ai*rii.iinialiva  updMaa,  ale 


;tM?rt!liirSS3iiS"«rti^%?S3Sril«aM8)  ihal  nol  ba  sUKacl  to  amaato*  ttandard*  pandtog  tha  finding*  ol  fta  ttody  raquM  undar  Socaon 

Nw«iS«  ISIWTTI*  Mar  dato  k  coiaMMwlti  ■<•  Sacton  Tl2|a)  idMdula  lor  tm  pnmulQmon  t»  mmtnm  Mandwda.  m 
l«as  (S«  FR  «»«l). 


I  pubMwd  m  too  FEOCIM.  REQHTBI  on  Dacantoar  3, 


r  pronwlgaton 

«a  luHact  to  a  inuimaiail  MwdMd  to  aaapmani  to**  conMnad  In  toa  Haiartou*  Or- 
agoaatod  Mwdwd  to  oqulpmani  to*s  trom  too  S&MI  oMgoy  **!«>  "gTlg^  «■ 
.  Aad  11  Sackto  XXJ(0<c)  ol  too  Mtoch  6,  1991  Feoekm.  Remter  nodca  (56  FR  991S). 
to  aacti  caiagory  ol  aroa  tourea*  iatod. 


(FR  Doc.  98-3446  Filed  2-11-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6066-1] 

Health  Risk  Assessment  of  1,3- 
Butadiene— External  Review  Draft 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  external 
review  draft. 


SUMMARY:  This  document  announces  the 
availability  of  an  External  Review  Draft 
titled.  Health  Risk  Assessment  of  1,3- 
Butadiene  (EPA/600/P-98/001A),  for 
public  review  and  comment.  The  draft 
was  prepared  by  the  National  Center  for 
Environmental  Assessment  (N(3LA) 
within  EPA's  Office  of  Research  and 
Development  (ORD). 
DATES:  The  External  Review  Draft  is 
being  made  available  on  or  about 
February  12.  1998,  for  a  60-day  public 
review  and  comment  period.  Comments 
must  be  in  writing  and  must  be 
postmarked  by  April  10. 1998.  See 
Addresses  section  for  guidance  on 
submitting  comments. 
ADDRESSES:  The  External  Review  Draft 
will  be  made  available  electronically  on 
the  NCEA  Home  Page  of  the  Internet  at 
http://www.epa.gov/ncea.  To  obtain  a 
paper  copy  of  the  draft  document, 
interested  parties  should  contact  ORD 
Publications.  Center  for  Environmental 
Research  Information  (CERI),  U.S. 
Environmental  Protection  Agency.  26 
W.  Martin  Luther  King  Drive. 
Cincinnati.  OH  45268;  telephone:  513- 
569-7562:  fax:  513-569-7566;  to  have 
your  name  added  to  the  mailing  list. 
Please  provide  the  title  (Health  Risk 
Assessment  o/  1,3-Butod/ene— External 
Review  Draft),  EPA  number  (EPA  600/ 
P-98/001A)  and  your  name  and  address. 
Copies  will  be  mailed  as  soon  as  printed 
copies  are  available.  The  draft  also  will 
be  available  for  inspection  in  the  EPA 
Information  Resources  Center  (IRC)  at 
EPA  Headquarters.  Waterside  Mall- 
Room  2904,  401  M  Street.  SW. 
Washington.  DC  20460.  The  IRC  is  open 
from  8:00  a.m.  until  5:00  p.m..  Monday 
through  Friday,  excluding  federal 
holidays. 

Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  1.3- 
Butadiene,  Technical  Information  Staff 
(8623 

-D).  National  Center  for  Environmental 
Assessment-Washington  Office, 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW. 
Washington.  DC  20460.  Please 
submit  one  unbound  original,  to 
include  an  index  of  any 
attachments,  and  three  copies. 


Comments  may  also  be  sent 

electronically  to 

butadiene@epamail.epa.gov. 
Please  note  that  the  Agency  is  seeking 
comments  that  specifically  relate  to  the 
technical  aspects  of  the  draft  document. 
All  technical  comments  will  become 
part  of  the  public  record.  For  that 
reason,  commenters  should  not  provide 
any  information  that  is  not  suitable  for 
public  inspection,  such  as  personal 
medical  information,  home  address,  or 
any  information  protected  by  copyright. 
Comments  that  address  policy  or  other 
issues,  or  do  not  specifically  provide 
technical  comments  on  the  draft,  will 
not  be  included  in  the  public  record. 
Due  to  limited  resources, 
acknowledgments  will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Apama  Koppikar.  National  Center  for 
Environmental  Assessment-Washington 
Office.  U.S.  Environmental  Protection 
Agency,  401. M  Street,  SW,  Washington. 
DC  20460;  telephone:  202-260-6765 
(before  March  1),  202-564-3242  (after 
March  1);  e-mail: 
koppikar.apama@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Environmental  Protection  Agency  is 
undertaking  a  reassessment  of  the  health 
risk  of  1.3-butadiene  to  support  decision 
making  regarding  the  Air  Toxic  Rule's 
Section  202(1)(2)  of  the  Clean  Air  Act 
Amendments.  This  assessment  focuses 
on  mutagenicity,  carcinogenicity,  and 
reproductive/developmental  effects,  and 
is  not  intended  to  be  a  comprehensive 
health  assessment.  The  exposure 
information  included  in  this  document 
is  an  overview  of  the  ambient  exposure 
and  exposure  to  populations  adjacent  to 
emission  sources,  without  any  actual 
exposure  assessment  as  such. 

The  draft  document  also  will  undergo 
review  by  the  Agency's  Science 
Advisory  Board  (SAB)  at  a  public 
meeting  to  be  held  in  Washington,  DC, 
in  May  of  1998.  Specific  details  about 
that  meeting  will  be  announced  in  a 
later  Federal  Register  document. 
Interested  parties  will  be  afforded  an 
opportunity  to  present  brief  oral 
comments  on  the  draft  at  the  meeting. 

Date(i:  February  5, 1998. 

Williun  H.  Farlaad. 

Director,  National  Center  for  Environmental 
Assessment. 

(FR  Doc.  98-3578  Filed  2-11-98;  8:45  am] 

BiuMQ  CODE  tsao-ea-p 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[OPPTS-400125;  FRL-6771-2] 

Spring  1998  Training  for  EPCRA 
Section  313  Reporting  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  will  hold  a  series  of 
training  courses  on  the  reporting 
requirements  as  mandated  by  section 
313  of  the  Emergency  Plaiming  and 
Community  Right-to-Know  Act  of  1986 
(EPCKA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
This  series  of  training  courses  will  be 
offered  during  spring  1998  and  are 
principally  directed  at  facilities  subject 
to  the  reporting  requirements  under 
EPCRA  section  313  and  PPA  section 
6607. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hart  (202-260-1576)  or  Tascon 
Inc.  (Fax:  301-907-9655).  To  register, 
send  your  name,  industry,  address, 
telephone  number-,  fax  number,  e-mail 
address,  and  training  location  via  fax  to 
Tascon.  Inc. 

SUPPLEMENTARY  INFORMATION:  EPA  will 
hold  a  series  of  training  courses  to 
familiarize  certain  faciHties  with  their 
reporting  requirements  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
These  facilities  may  perform  activities 
associated  with  the  following  industry 
sectors:  manufacturing  (Standard 
Industry  Classification  (SIC)  SIC  codes 
20-39).  metal  mining  (SIC  code  10, 
except  1011,  1081,  and  1094),  coal 
mining  (SIC  code  12,  except  1241), 
electricity  generation  (SIC  codes  4911, 
4931.  and  4939  (limited  to  facilities  that 
combust  coal  and/or  oil  for  the  purpose 
of  generating  electricity  for  distribution 
in  commerce)),  hazardous  waste 
treatment  (SIC  codes  4953  (limited  to 
facilities  regulated  under  RCRA  Subtitle 
C,  42  U.S.C.  secUon  6921  et  seq.)), 
solvent  recovery  (SIC  code  7389  (limited 
to  facilities  primarily  engaged  in 
solvents  recovery  services  on  a  contract 
or  fee  basis)),  chemical  and  aUied 
products  wholesale  (SIC  code  5169), 
and  petroleum  bulk  terminals  and 
stations  wholesale  (SIC  code  5171). 
The  training  courses  present  basic 
requirements  of  EPCRA  section  313  and 
PPA  section  6607.  A  variety  of  hands- 
on  exercises  using  the  reporting  forms 
along  with  supporting  materials  will  be 
used  to  help  p^uticipants  understand 
any  reporting  obligations  they  may  have 
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under  EPCRA  section  313.  These 
training  courses  are  designed  for 
persons  from  facilities  that  operate  in 
the  industry  sectors  subject  to  EPCRA 
section  313  and  PPA  section  6607. 
persons  firom  facilities  that  may  be 
affected  by  the  recent  changes  to  the 
EPCRA  section  313  and  PPA  section 
6607  regulations,  and  persons  from 
Federal  and  private  sector  facilities 
responsible  for  completing  EPCRA 
section  313  reporting  fonn(s).  and 
consulting  firms  who  may  be  assisting 
them.  The  training  courses  are  designed 
to  assist  facilities  that  may  have 
reporting  obligations  for  the  1997 
reporting  year  with  reports  due  on  or 
before  July  1. 1998.  EPA  training 
courses  will  also  include  a  day  of 
training  to  provide  information  to  assist 
facilities  with  the  reporting  obligations 
they  may  have  for  the  1998  reporting 
year  with  reports  due  on  or  before  July 
1. 1999.  bi  particular,  the  additional 
information  is  aimed  at  the  recently 
added  industry  sectors  as  a  result  of  the 
May  1, 1997  final  rule  (62  FR  23833) 
(FRL-5578-3).  EPA  intends  to  present 
one  or  more  sector-specific  training 
modules  for  the  newly  added  industries, 
but  this  may  be  modified  for  each  of  the 
training  sessions  based  on  responses 
received. 

Requests  for  training  course 
registration  materials,  schedules  of  dates 
and  locations,  and  course  agendas 
should  be  directed  to  Tascon.  Inc.  via 
fax.  The  schedule  for  dates  and 
locations  follow: 


Dates 

Location 

March  10-12 

Philadelphia.  PA 

March  17-19 

Richmond,  VA 

March  31-Aphi  2 

Atlanta.  QA 

Apnl7-9 

Boston.  MA 

April  8-10 

San  Francisco.  CA 

April  14-16 

Milwaukee,  Wi 

Apni  28-30 

Salt  Lake  City,  UT 

May  5-7 

Denver,  CO 

May  12-14 

Portage.  IN 

May  13-15 

New  York.  NY 

May  20-22 

Portland,  OR 

Jun«2-4 

Baton  Rouge,  LA 

Jurw9-11 

Houston.  TX 

Complete  registration  applications 
(including  person's  name,  mailing 
address,  telephone  number,  fax  number, 
e-mail  address,  industry  sector,  and 
training  location)  should  be  faxed  to 
Tascon,  Inc.  Acknowledgement  of 
applications  received  will  be  sent  via 
fax.  Upon  acceptance,  confirmation  of 
registration  will  be  sent  to  each 
applicant  containing  information  nvith 
respect  to  date,  location,  directions,  etc. 
Space  is  limited;  applicants  are 


encouraged  to  submit  registratim 
materials  as  early  as  possible.  In  the 
event  that  a  training  location  is  closed 
to  further  registration,  alternate  training 
locations  will  be  suggested.  There  is  no 
registration  fee  for  this  training.  If  there 
is  insufficient  interest  at  any  of  the 
training  course  locations,  those  courses 
may  be  canceled.  The  Agency  bears  no 
responsibihty  for  attendees'  decision  to 
purchase  non-refundable  transportation 
tickets  or  accommodation  reservations. 

For  specific  location  information, 
contact  persons  listed  under  "FOR 
FURTHER  INFORMA-nON  CONTACT." 

List  of  Subiects 

Environmental  protection, 
Community  right-to-know. 

Dated:  February  6. 1998. 
William  H.  SwMlan  m. 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  98-3583  Filed  2-11-98:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6960-71 

Proposed  AgrMinent  and  Covenant 
Not  To  Sua  for  th«  Alliad  Papar/ 
Portaga  Craak/Kalamazoo  RIvar 
Suparfund  SIta 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposal  of  agreement  and 
covenant  not  to  sue  for  the  Allied  Paper/ 
Portage  Creek/Kalamazoo  River 
superfund  site. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  42  use.  9601  et  seq..  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  Pub.  L.  99-499  ( "CERCLA"). 
and  section  7003(d)  of  the  Resources 
Conservation  and  Recovery  Act 
( "RCRA").  42  U.S.C.  6973(d), 
notification  is  hereby  given  that  a 
proposed  Agreement  and  Covenant  Not 
to  Sue  ("Agreement")  for  a  portion  of 
the  Allied  Paper/Portage  Creek/ 
Kalamazoo  River  Superfund  Site  ("the 
Site"),  located  in  Kalamazoo  and 
Allegan  Counties,  Michigan,  has  been 
executed  by  Building  Materials 
Corporation  of  America  ("BMCA")  and 
GAF  Kalamazoo  Acquisition  Corp. 
("OAF  Kalamazoo").  The  proposed 
Agreement  has  been  submitteid  to  the 
Attorney  General  for  approval. 
The  Michigan  Department  of 
Environmental  Quality,  in  consultation 


with  EPA,  is  currently  ovaiBecing 
response  activities  at  the  Site.  Response 
activities  are  being  conducted  by  four  of 
the  potentially  responsible  parties  under 
the  terms  of  an  Administrative  Order  by 
Consent  negotiated  with  the  State  of 
Michigan.  The  Site  is  on  the  NPL,  and 
response  activities  are  expected  to 
continue  for  several  years.  The 
Kalamazoo.  Michigan  area  has  been 
designated  a  national  Brownfields  Pilot 
community. 

BMCA  and  GAG  Kalamazoo  intend  to 
lease  and  redevelop  a  small  portion  of 
the  Site  in  connection  with  the 
manufecturing  of  roofing  materials.  The 
proposed  Agreement  would  resolve 
certain  potential  claims  of  the  United 
States  and  the  State  of  Michigan  under 
Sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  sections  9606  and  9607(a),  and 
section  7003  of  RCRA.  42  U.S.C.  6973 
against  BMCA  and  GAF  Kalamazoo.  The 
United  States  and  the  State  of  Michigan 
would  also  release  potential  claims  for 
natural  resource  damages.  Under  the 
terms  of  the  proposed  agreement,  BMCA 
and  GAF  Kalmazoo  would  conduct  soil 
and  groimdwater  investigations  at  the 
leased  property,  and  would  implement 
response  activities  thereafter,  as 
approved  by  MDEQ,  in  consultation 
writhEPA. 

DATES:  Comments  on  the  proposed 
Agreement  must  be  received  on  or 
before  March  16. 1998. 

ADDRESSES:  A  copy  of  the  proposed 
Agreement  is  available  for  review  at 
U.S.  EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Please  contact  Eileen  L.  Furey  at  (312) 
353-6124,  prior  to  visiting  the  Region  5 
office. 

Comments  on  the  proposed 
Agreement  should  be  addressed  to 
Eileen  L.  Furey,  Associate  Regional 
Counsel.  U.S.  EPA,  Region  5,  77  West 
Jackson  Boulevard  (Mail  Code  C-14J), 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  L.  Furey,  Associate  Regional 
Counsel,  at  the  address  and  phone 
number  specified  above. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  document  is 
open  for  comments  on  the  proposed 
Agreement.  Comments  should  be  sent  to 
the  addressee  identified  in  this 
document. 
William  E.  M uno. 

Director,  Superfund  Division,  Region  5. 
(FR  Doc  06-2362  Filed  2-1 1-66: 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6e6S-S] 

Propoead  SaWement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Reaponae. 
Companaation  and  Liability  Act  of  1980 
(CERCLA),  aa  Amended.  RhMrfront 
Landfill  Superfund  Site.  Kansas  City, 
Missouri 

AQENCY:  Environmental  Protection 
Agency.  ^ 

ACTION:  Notice  of  proposed  "cost 
recovery  settlement  under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA),  as 
amended.  42  U.S.C.  9622(h).  Riverfi^nt 
Landfill  Superfund  Site,  Kwsas  Qty, 
Missouri. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
an  administrative  cost  recovery 
settlement  to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  42 
U.S.C.  9622(h).  This  settlement  is 
intended  to  resolve  the  liability  of  the 
City  of  Kansas  City,  Missouri,  for  the 
response  costs  incurred  by  EPA  at  and 
in  connection  with  the  Riverfront 
Landfill  Superfund  Site,  Kansas  City, 
Missouri. 

DATES:  Written  comments  must  be 
provided  on  or  before  March  16, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to  J.D.  Stevens.  Assistant 
Regional  Counsel.  United  States 
Environmental  Protection  Agency, 
Region  VU,  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66101.  and  should 
refer  to:  Riverfront  Landfill  Superfund 
Site.  Agreement  for  Recovery  of  Past 
Response  Costs.  EPA  Docket  No.  VTI- 
97-F-0023. 
FOR  FURTHER  INFORMATION  CONTACT: 

J.D.  Stevens.  Assistant  Regional 
Counsel.  United  States  Emvironmental 
Protection  Agency,  Region  VII.  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101;  telephone  number  (913)  551- 
7322. 

SUPPLaKNTARY  INFORMATION:  The 
proposed  settling  party  is  the  City  of 
Kansas  City,  Missouri. 

The  Riverfront  Landfill  Superfund 
Site  (Site)  was  operated  by  the  Qty  of 
Kansas  City  (City).  Missouri,  from 
approximately  the  1950's  until  1972. 
file  site  is  located  between  the  Missouri 
River  and  the  levee  on  the  southern 
bank,  and  extends  for  approximately 
3.500  feet  southeast  of  the  1-435  bridge. 
A  removal  action  was  completed  at  the 


Site  by  the  Qty  under  EPA  oversight  in 
January  1995.  EPA  incurred  response 
costs  in  connection  with  the  Site  and  in 
September  1995  EPA  requested  the  City 
to  pay  $321,976  in  reimbursement  of 
EPA's  costs. 

The  proposed  settlement  agreement 
(Agreement)  provides  that  the  City  will 
pay  EPA  $180,000  in  settlement  EPA's 
demands  for  reimbursement  of  response 
costs  incurred  by  EPA  in  connection 
vwth  the  Site.  EPA's  response  costs,  plus 
accrued  interest  on  amoimts  demanded 
through  October  31. 1997,  amounted  to 
$361,846.  The  proposed  Agreement  also 
provides  that  EPA  v»rill  covenant  not  to 
sue  the  City  to  recover  past  response 
costs  under  Section  107(a)  of  CERCLA. 
44  U.S.C.  9607(a). 

The  designee  of  the  Attorney  General 
of  the  United  States  has  approved  the 
settlement  embodied  in  the  Agreement 
in  accordance  with  Section  122(h)(1)  of 
CERCLA.  42  U.S.C.  §  9622(h)(1).  The 
effective  date  of  the  Agreement  is  the 
date  upon  which  EPA  issues  written 
notice  to  the  City  that  the  public 
comment  period  has  closed  and  that 
comments  received,  if  any.  do  not 
require  modification  of  or  EPA 
withdrawal  from  the  Agreement.  The 
Agreement  was  filed  with  the  Region 
Vn,  Regional  Hearing  Qerk  on  January 
22, 1998  and  is  available  for  public 
review  at  the  Regional  offices. 

Dated:  February  3. 1998. 
Dennis  Grams,  V£., 
Regional  Administrator. 
(FR  Doc.  98-3449  Filed  2-11-98;  8:45'€m] 
BiUMQ  cooc  as«o-a»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6966-3] 

Final  Modified  General  NPOES  Pennit 
for  Facilities  Related  to  Oil  and  Gas 
Extraction  on  the  North  Slope  of  the 
Broolts  Range.  Alaska  (Permit  Number 
AKG-^1-0000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  a  final  modified 
general  permit. 

SUMMARY:  The  Director,  Office  of  Water, 
EPA  Region  10  is  issuing  a  modified 
General  NPDES  permit  for  facilities 
related  to  Oil  and  Gas  Extraction  on  the 
North  Slope  of  the  Brooks  Range  in 
Alaska.  This  general  permit  regulates 
activities  related  to  the  extraction  of  oil 
and  gas  on  the  North  Slope  of  the 
Brooks  Range  in  the  North  Slope 
Borough  in  the  state  of  Alaska.  The 
modified  general  permit  includes  a 


provision  to  extend  the  area  of  coverage 
to  include  facilities  off-shore  of  the 
North  Slope  Borough.  The  extension 
would  cover  sanitary  and/or  domestic 
wastewater  discharges,  construction 
dewatering,  and  hydrostatic  test  water. 
The  modified  general  permit  also 
includes  a  new  outfall  designation  for 
the  discharge  of  hydrostatic  test  water. 
In  addition,  several  sections  of  the 
permit  have  been  changed  to  provide 
clarification  on  issues  that  have  been 
confusing  during  the  administration  of 
the  permit  to  date.  This  permit  will  be 
used  to.  cover  dischargers  that  have  been 
previously  unpermitted  due  to  resource 
constraints.  The  permit  establishes 
effluent  limitations,  standards, 
prohibitions  and  other  conditions  on 
discharges  from  covered  facilities.  These 
conditions  are  based  on  existing 
national  effluent  guidelines,  the  state  of 
Alaska's  Water  Quality  Standards  and 
material  contained  in  the  administrative 
record.  A  description  of  the  basis  for  the 
conditions  and  requirements  of  the 
modified  general  permit  was  given  in 
the  fact  sheet  and  changes  to  the 
proposed  general  permit  are 
documented  in  the  Response  to 
Comments. 

DATES:  The  general  permit  will  become 
effective  on  March  16, 1998  and  will 
expire  on  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  final  general  NPDES 
permit,  response  to  conunents,  and 
today's  publication  will  be  provided 
upon  request  by  EPA  Region  10,  Public 
Information  Office,  at  (800)  424-4372  or 
(206)  553-1200  or  upon  request  to  Cindi 
Godsey  at  (907)  271-6561.  Requests  may 
also  be  electronically  mailed  to: 
GODSEY.CINDieEPAMAIL.EPA.GOV 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  has 
exempted  this  action  from  the  review 
requirements  of  Executive  Order  12866 
pursuant  to  section  6  of  that  order. 

The  state  of  Alaska,  Department  of 
Environmental  Conservation  (ADEC), 
has  certified  that  the  subject  discharges 
comply  with  the  applicable  provisions 
of  sections  208(e),  301,  302,  306  and  307 
of  the  Clean  Water  Act.  The  State  of 
Alaska,  Office  of  Management  and 
Budget,  Division  of  Governmental 
Coordination  (DGC),  has  certified  that 
the  general  NPDES  permit  is  consistent 
with  the  approved  Alaska  Coastal 
Management  Program. 

Comments  were  received  which 
caused  changes  to  the  proposed  permit. 
These  are  detailed  in  the  Response  to 
Comments.  The  following  is  a  summary 
of  some  of  the  changes: 

ADEC  had  authorized  a  mixing  zone 
for  chlorine  for  discharges  of  sanitary 
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wastewater  to  the  tundra  in  the  original 
general  permit  but  the  size  was  not 
included  in  the  final  issuance  of  the 
general  permit.  This  has  been  included 
in  the  modified  general  permit.  A 
condition  has  been  added  to  the  permit 
clarifying  that  hydrostatic  test  water 
may  not  be  discharged  from  pipelines 
that  have  been  previously  used  to 
transport  crude  oil. 

Within  120  days  following  service  of 
notice  of  EPA's  final  permit  decision 
under  40  CFR  124.15.  any  interested 
person  may  appeal  this  general  NPDES 
permit  in  the  Federal  Court  of  Appeal  in 
accordance  with  section  509(b)(1)  of  the 
Clean  Water  Act. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  soxirces. 

Dat«d:  February  3. 1998. 
SagvK.  Mochnick. 
Acting  Director.  Office  of  Water. 
(PR  Doc  98-3579  Filed  2-11-98;  8:45  am) 
MLLMOOOOC 


provides  a  recorded  announcament  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  infonnation  on  these  meetings. 

CONTACT  PCR80N  FOR  MORE  INFORMATION: 
Frances  M.  Hait.  Executive  Officer  on 
(202) 663-4070. 

This  Notice  Issued  Febniaiy  10. 1998. 
FmoasM-Hut. 

Executive  Officer.  Executive  Secretariat. 
[FR  Doc.  98-3794  Filed  2-10-98;  8:45  am) 
iNJJNQOOOCi 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMMTOION 

Sunshine  Act  Meeting 

AGENCY  HOLOtNQ  THE  MEETMQ:  Equal 
Employment  Opportunity  Commission. 
OATf  AND  TIME:  Tuesday.  February  24. 
1998  at  2:00  P.M.  (Eastern  Time). 
place:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building.  1801 
"L"  Street,  N.W.,  Washington.  D.C. 
20507, 

status:  Part  of  the  meeting  will  be  open 
to  the  public  and  part  of  the  meeting 
will  be  closed. 
MATTERS  TO  BE  CONSIOERSK 

Open  Session 

1.  Announcement  of  Notation  Votes, 
and 

2.  Operational  Reports  by  the  Office  of 
General  Counsel  and  the  Office  of  Field 
Programs. 

Closed  Session 

Litigation  Authorization:  General 
Counsel  Recommendations. 

NoiR  Any  matter  not  discussed  or 
concluded  may  lie  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  io^  the 
Federal  lagiatir.  the  Commission  also 


FEDERAL  MARITIME  COMMISSION 
[Docket  Na  9S-02) 

Q«te«»ay  International,  Inc.  v.  Eastern 
Mediterranean  Shipping:  Notice  of 
Rling  of  Complaint  and  Aaalgnment 

Notice  is  given  that  a  complaint  filed 
by  Gateway  International,  Inc. 
("Complainant")  against  Eastern 
Mediterranean  Shipping 
("Respondent")  was  served  February  6. 
1998.  Complainant  alleges  that 
Respondent  is  a  non-vessel  operating 
common  carrier  that  violated  sections 
10(b)(6)(D)  and  10(d)(1)  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app. 
§§  1709(b)(6)(D)  and  1709(d)(1).  by 
accepting  for  shipment  household  goods 
and  personal  effects  of  staff  members  for 
a  newly  established  non-profit  hospital 
in  Kenya,  together  with  donated 
medical  equipment  for  that  hospital, 
receiving  ocean  transportation  charges 
for  the  shipment,  failing  to  deliver  the 
shipment,  and  not  responding  to 
repeated  requests  by  Complainant's 
personnel  for  infonnation  as  to  the 
location  and  status  of  the  shipment. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cniss- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record^ 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 

Presiding  officer  in  this  proceeding  shall 
a  issued  by  February  8. 1999.  and  the 


final  decision  of  the  Commission  shall 

be  issued  by  Jtme  8. 1999. 

)oM|ih  C  PoUdng. 

Secretary. 

(FR  Doa  98-3520  Filed  2-11-08;  8:45  ami 

MUMQ  oooc  araa-ai-M 

FEDERAL  MARfTIME  COMMISSION 
podiet  Na  9ft-011 

The  Board  of  Commisaioners  of  tha 
Port  of  New  Orleans  v.  Kaiser 
Aluminum  and  Chemical  Corporation 
and  the  Board  of  Commlaaioners  of 
the  8L  Barnard  Pariah  Port,  Hartwr  A 
Terminal  District  snd  the  8L  Bernard 
Port  Harbor  A  Terminal  Distrfct;  Notics 
of  niing  of  Complaint  aiKl  Asslgnmsnt 

Notice  is  given  that  a  complaint  filed 
by  The  Board  of  Commissioners  of  the 
Port  of  New  Orleans  ("Complaint") 
against  Kaiser  Aluminiun  and  Chemical 
Corporation  and  the  Board  of 
Commissioners  of  the  St.  Bernard  Parish 
Port.  Harbor  k  Terminal  District  and  the 
St.  Bernard  Port.  Harbor  &  Terminal 
District  ("Respondents")  was  served 
February  3, 1998.  Complainant  alleges 
that  Respondents  violated  sections  4(b). 
8  and  10  of  the  Shipping  Act  of  1984. 
46  U.S.C.  app.  §§  1703(b).  1707  and 
1709.  by  entering  into  a  lease  agreement 
and  publishing  tarifb  that  deviate 
materially  from  provisions  of 
Complainant's  tariff,  such  deviations 
being  contrary  to  Louisiana  laws  while 
the  terms  of  the  lease  between 
Respondents  reouire  adherence  to  such 
laws,  and  providing  imlawful 
preferences,  cmcessions  or  reductions 
to  maritime  operators,  carriers  and 
shipper  customers  within  the  harbor 
limits  of  the  Port  of  New  Orleans. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examinatim  are  necessary  for  the 
development  of  an  adequate  record^ 
Pursuant  to  the  further  terms  of  46  CFR 
502.62.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
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be  issued  by  February  3. 1999.  and  the 

final  decision  of  the  Commission  shall 

be  issued  by  June  3.  1999. 

Joaeph  C  Polking, 

Secretary. 

(FR  Doc.  98-3521  Filed  2-11-98;  8:45  am) 

iNXMO  CODE  STW^-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  PremergcH-  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 


_        -.     .  a- ..■^■^y,  ^'""»-»"»  •«.'•  uuc /T.iiuuu»i  ui vision  or  u 

Commission  and  the  Assistant  Attorney  Department  of  Justice.  Neither  agency 

General  advance  notice  and  to  wait  intends  to  take  any  action  with  respect 

designated  penods  before  to  these  proposed  acquisitions  during 

consummation  of  such  plans.  Section  Uie  applicable  waiting  period. 

Transactions  Granted  Early  Termination  Between:  012098  and  013098 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


J.  Gamer  Scott,  Joseph  E.  Partcer,  Jr.,  S&M  Equipment  Corporation 

^IS'^T^!!"";  ^""°P^  ^"^  '-"®  '"surance  Co.,  Principal  Mutual  Life  Insu^iiiico"" 

Pnnopal  Mutual  Ufe  Insurance  Co..  Coventry  Corporation.  Coventry  Health  Care,  Inc  

niSth  C^:..'"*:::  °^"0^*«^  °*  ^^  ^»*°^  Health  system.  St.Thomas  H^«s^"  &  Miiie  Tmn^;;^^ 

lAT  Reinsurance  Symitoate  Ltd.'.Niti^Di^rtBf^isiiGf^ri^^^  

Freseoius  Aktiengesellschaft,  Phillip  G  CakJerone,  M.D.,  Nephroma  inT         ^^  ^^'        

U.S^.  Floral  Products,  inc.,  Continental  Farms  Umited,  Continental  Farms  Lhtiited 

H.  .G.  Investment  Group,  LP.,  Fred  McCoy,  Cincinnati  Test  Systems,  Inc  — 

NA^  Verenigd  Beat  VNU.  Stanvood  Lodging  Corporation,  ITT  World  Directori^.  iVic' ~ 

mtrawest  Corporation.  The  Praedium  Recovery  Fund,  LP,  Angel  Protects  LLC 

Amencan  HomePatient.  Inc..  National  Medical  Systems,  Inc.,  National  Medical  SyitOT's;  hi; 

Permiere  Technologies.  Inc..  Xpedite  Systems.  Inc.,  Xpedite  Systems.  Inc  

McClatchy  Newspapers,  Inc.,  Cowles  Media  Company.  Cowles  Media  Company    

CowiM  Media  Company,  McClatchy  Newspapers,  Inc.,  McClatchy  Newspaper,  Inc 

fo  JSJf?"'  ''*••  ^""»  D"""^  Corporation.  Murco  Drilling  Corporation  

U.S.  Office  Products  Company.  Avi  Shaked  &  Bat>s  WaWman  (spouses),  PCM  Inc 

AviShaked  and  Babs  WaWman  (spouses).  U.S.  Offk»  Products  Company.  U.S.  Offiii  ^^)di;cte  Ck^Mnv 

Wyndhan  lntematk>nal.  Inc.,  Interstate  Hotel  Corporation,  Interstate  Hortel  CorporS^  ^^^  ^^pany  

Ocean  Energy.  Inc..  United  Meridian  Corporation,  United  Meridian  Corporation  ' ' 

United  Dommwn  Industries  Limited,  Radiodetection  HoWings,  Limited.  Radiodetectkw  Hokfci^TLrmited 

Osmonics.  Inc..  Micron  Separations.  Inc..  Mka-on  Separtatkxw  Inc  

QKN  pte,  Annstrong  Rim  &  Wheel  Mfg.  Co.,  Armstrong  Rim  AWhert  Mfg.  Co 

PmlNp  G.  Ruffin,  Margaret  Elardi,  Unibelievable,  Inc  *  

JELD-WEN,  Inc.,  Morgan  Products  Ltd.,  Morgan  Products  Ltd  

Newcor.  Inc.,  Raymond  B.  Dorris,  Tum-*/latic,  Inc ~ 

Sara  Lee  Corporation,  Kesterson  Companies.  Inc..  Kesterson  ComMnies" Inc 

Republe  Industries,  Inc..  D/L  Motor  Company.  D/L  Motor  Company  

MedPartners,  Inc.,  Mid-America  Medical  Group.*  S.C.  Mid-America  Medicai'Groiip  "s  C  

U.S.A.  Fkxal  Products,  Inc..  Peter  F.  Ullrich,  XL  Group  Inc  

OuadO  Partners  IV.  LP.  D&F  HoWings.  Inc..  D&F  HokJings  Inc  

Texfron  Inc.,  -me  WashingtonWater  Power  Company.  Systran  Financial  Sef^"H;ii";;^"ck;;;;^  

HWH  Capital  Partners.  LP..  Olympus  Growth  Fund  II.  LP.,  NBC  Acquisitk)n  Corp 

Ci^ligan  Water  Technotogies.  Inc..  Water  Services  Corporatkxi.  Water  Services  Corporatkin 

nJ?"^  .      '^'^  "^i^  ^°  ^*""®'  ^-  Johnson,  The  Dow  Chemical  Omp^y.'DMBi^'LP' 
DowBrands.  Inc.,  DowBrands  Canada  Inc i«m>i<«io»  i_r.. 

Tokyo  Electron  Umited.  Sony  Corporatkw,  Materials  Research  Corporation " " 

Catholic  Health  Initiatives.  Columbia/HCA  Healthcare  Corporation.  HCA  Heattfi  Sen/k^sofMidvi^' ii^' 

Universal  Outdoor,  Inc.,  James  V.  Riley,  Transportatkin  Media,  Inc  „  .  «« .    "- 

Four  Media  Company,  Visualize  d/lVa  POP.  Visualize  d/b/a  POP  ~ " 

Redcrtt  &  Cqiman  pte  (a  British  company).  H.F.  Johnson  Distrit)utini^  T^*  of'the"B^7fit  oT&mi^'s^^^ 

HMMh  Management  Associates.  Inc..  Riley  DBvelopment  Systems.  Inc..  The  Riley  Hospital  &  Benevolent  A^soda'- 


tion 


Bladtstooe  Offshore  Capital  Partners  III.  LP.  SK  Parent  Cofiir(JVJ;"sK'parert'ccm.""(JV) 

aadotone  Capitol  Partners  III  Merchant  Banking  Fund.  SK  Parent  Corp.  (JV).  SK  Parent  C^'.'m 
Phllp  Services  Corp.,  SK  Parent  Corp.  (JV).  SK  Parent  Corp.  (JV) 

Philip  Servtees  Corp.,  Safety-Kleen  Corp.,  Safety-Kleen  Corp  

Gakx*  Toys,  Inc..  George  W.  Lucas,  Jr.,  Lucas  Licensing  Ltd ""."' —"-"- 

DiebokJ.  Incorporated,  DieboW,  Incorporated,  Inter  BoW  ""   ""         


^lEx.  Inc.,  a  Delaware  corporatkxi.  A.  Joseph  Cmz.  Consolktatl^  oiii^'R^Jiiidito^Vii^'c^^^^ 


s2ii      ■  "  ^^®  corporatk>n.  Philip  M.  Freeman.  ConsoTidated  Dmm  Reconditkxiing  Co.  dba  Cortiri^ 


PMNNo. 


98-1012 
98-1111 
98-1112 

98-1199 

98-1235 

98-1278 

98-1279 

98-1280 

98-1281 

98-1283 

98-1285 

98-1288 

98-1291 

98-1292 

98-1295 

98-1299 

98-1300 

98-1307 

98-1315 

98-1325 

98-1333 

98-0402 

98-1068 

98-1108 

98-1114 

98-1120 

98-1121 

98-1257 

98-1269 

98-1275 

98-1294 

98-1305 

98-1323 

98-0692 
98-1211 
98-1238 
98-1284 
98-1298 
98-1231 


96-1378 
98-0728 
98-0729 
98-0730 
98-0817 
98-1282 
98-1317 
98-1321 

9B-1322 


Date  termi- 
nated 


01/20/98 
01/20/98 
01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/20kW 

01/20/98 

01/20/98 

01/20/98 

01/20^98 

01/20/98 

01/20*98 

01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/20/98 

01/21/98 

01/21/98 

01/21/98 

01/21/98 

01/21/96 

01/21/98 

01/21/98 

01/21/98 

01/21/98 

01/21/98 

01/21/98 

01/21/98 

01/22/98 
01/22/98 
01/22/98 
01/22/98 
01/22«8 
01/23/98 

01/23/98 
01/26/98 
01/26«98 
01/26/98 
01/26/98 
01/26/98 
01/26/98 
01/26/96 

01/26/98 
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Name  ol  acquiring  person,  name  o«  acquired  person,  name  ol  acquired  entity 


PMNNo. 


Cornerstone  Equity  Investors  IV.  LP.  Micron  Technotogy.  Inc..  Micron  Custom  Manulacturing  Services.  Inc 

ITEQ.  Inc..  Matrix  Service  Company.  Matrix  Service  Company  . "■■■"T-"^"::r—-r-^ 

Kingsway  Rnancial  Services  Inc..  American  Service  Investment  Corporation.  Amencan  Service  Investment  Corpora- 

PalEx.  Inc..  Elliot  Peariman.  Aone  Barrel  Cornpany,  Inc..  Western  Conlairtar  Umitsd  U  • 

RCN  Corporation,  Erol  M.  Onaran.  Erols  Internet.  Inc 

Charter  Oak  Partners.  Fred  Thomas.  Sr..  ITM  Corporation ~ " • 

AlkedSignal  Inc.  George  F.  Rot)erts.  Tensor,  Inc 

George  F.  Roberts.  AHiedSignal.  Inc..  ABiedSignal.  Inc  ^....^ "^vrvr;!:- •;"■• 

Atoertson's.  Inc..  Crimson  Associates.  L.P..  Cnmson  Associates.  L.P..  Seessel  Howmgs.  inc 

Quanex  Corporation,  Decatur  Aluminum  Holding  Corp.,  Decatur  Aluminum  Corp  ••■•"  ••••i--— ■  •"" -•• 

Reliance  Steel  &  Aluminum  Co..  Jack  J.  Cook.  Jr.,  Durrett-Sheppard  Steel  Co..  LLC;  Durrett-Sheppard 

InemMional  Technotogy  Corporation,  OHM  Corporation.  OHM  Corporation      •••■^- -— • 

First  Reserve  Fund  VII,  Limited  Partnership.  Jacqueline  Trust  No.  2.  Cardinal  HoWing  C«p 

CaWevision  Systems  Corporation,  Cat)lev>sion  Systems  Corporatwn.  Rainbow  Program  Enterpnse  

PVS  Chemicals,  Inc..  Stronach  Trust.  The  Chantland  Company 

AutoZone,  Inc..  Delaware  Fak»n,  Inc..  ADAP,  Inc  -• 

Laidtaw  Inc.  (a  Canadian  company),  Safety-Kleen  Corp..  Safety-Kleen  Corp  ._ »» ~ — 

Robert  F.X.  SiHerman.  Steve  F.  Schankman,  The  Contemporary  Group  Inc  ■ — 

Robert  F.X.  Sillennan.  Irving  P.  Zuckerman.  The  Contemporary  Group  ^ 

Cottec  Industries  Inc.,  Groupe  Cartxxw  Lorraine.  Hettcoflex  Company  .....". 

Koch  Industries.  Ina.  ONEOK,  Inc.,  ONEOK  Products  Company  and  ONG  Transmission  Company  ......... 

H.I.G.  Investment  Group,  LP..  Frwlerick  L  Tompkins,  Vaupel  Industnal  Plastics,  Inc » 

Melon  Bank  Corporatioo,  Bjom  K.  Borgen,  Founders  Asset  Management,  Inc 

Hicks,  Muse  Tate  &  Furst  Equity  Fund  III,  L.P..  Robert  R.  Dyson.  Patterson  Broadcasttng.  Inc ~ 

Tele-Communications.  Inc..  Rilkin  Acquisition  Partners.  LLLP.  Rifldn  Acquisition  Partners.  LLLP 

Lehman  Brothers  Holdings,  Inc..  California  Microwave.  Inc.,  CaWomia  Microwave.  Inc ~~ - 

Appled  Power  Inc.,  Del  City  Wire,  Inc..  Del  City  Wire.  Inc - 

Haei^xand  Industries.  Inc..  CGW  Southeast  Partners  I.  LP.  Medaes  HoWings,  Inc — 

Reed  intemattonal  P.L.C..  Geyer-McAHister  Publicatkxw,  inc.,  Qeyer^McAHister  PuWtaations,  Inc : — 

Els«ner  N.V.,  Geyer-McAllister  PuWicatkxis,  Inc..  Geyer-McAHister  Publications.  Inc ^. ~.^. 

ARLP  Acquisitkjn  Co.,  LLC.  A.  Ahlstrom  Corporation  (a  Finland  corporation).  SJF  Aviatton  Howings.  Inc  — 

Advanced  Lighting  Technotogies.  Inc..  Deposition  Sciences.  Inc.,  Deposition  Sciencas,  Inc  "••••■"■••• •"l"""::™"- 

Harrisons  &  CroslieW  pfc.  The  HaroW  C.  Simmons  Family  Tmst  No.  2.  Rhaox,  Intnl  Inc.  RIMC.  Inc  and  Enenco. 

Inc " • " 

Republic  Industries.  Inc..  Chartes  L.  Clancy.  Jr..  Chock  Clancy  Ford  ol  Marietta.  Inc 

Laggett  &  Platt  incorporated.  SyndKate  Systems.  Inc.  Syndicate  Systems,  Inc — 

Con^Mgnie  de  Saint-Gobam,  Bird  Corporatkxi  Bird  Corporatwn  

Orion  Capital  Corporation.  Strickland  Insurance  Group,  Inc.  Strickland  Insurance  Group.  Inc  — 

Richard  J.  Nash.  Arthur  J.  Goodsel.  Huron  Plastics  Group.  Inc.  Tadim,  Inc  ....- - 

Joa  Balous  Arthur  J.  Goodsel.  Huron  Ptastk»  Group.  Inc.;  Tadim,  Inc ••••••• — 

American  F'inandal  Group.  Inc..  James  Hany  Leggett.  Jr..  Arkansas  National  Lite  Insurance  Company 

MRV  Communications.  Inc.  Whittaker  Corporation.  Whittaker  Xyplex,  Inc ~ 

Motorola,  Inc  American  Mobile  Satellite  Corporation,  Amencan  Mobile  SateMte  Corporation 

American  Mobile  SateMte  Corporatkw,  Motorola,  Inc.  Motorola  ARDLS.  Inc..  Motorola  ARDIS  Acquisition.  Inc 

MUwast  Energy.  Inc.  KN  Energy.  Inc..  KN  Energy.  Inc .■■■■■■■•• 

Federal  Express  Corporation.  UAL  Corporatkxi.  UAL  Corporation — 

Brunswick  Corporation,  GeraU  L  Dettinger,  ParaBody,  Inc <. - — 

BnjnewKk  Corporation.  Stephen  M.  Duncan,  ParaBody,  Inc L. 

Rem-Way  Itk..  B»  C.  Ogle  Sr.,  Champton  Rerrtals,  Inc 

Bey  Natwoite.  mc,  NelSpeak  Corporation.  NetSpeak  Corporation 

John  J  Rigas,  H.F.  Lentest,  Hyperion  Telecommunkatiorts  ol  Harrtsburg  . — •'• 

John  J.  Riges,  Tele-Communications,  Inc,  Hyperion  Telecommunicattons  of  Hanisburg 

John  J.  Rigas,  John  J.  Rigas.  Hyperion  Tetocommuncabons  o<  Hanisburg 

Colony  Investors  II.  LP..  Pubfc  Storage.  Inc..  Pubic  Storage.  Inc 

EQ&Q,  Inc.  Tl  Group,  pto  (a  British  company),  John  Crane  Inc  (Beltab  DMaion)  

Frenber  Corporatton,  QtobalCenter.  Inc.,  GtobalCenter.  Inc 

POngsten  Executive  Fund,  LP.,  M.E.  Abrams.  Clereom,  Inc  dOVa  Diesel  Eagto 

PtwCor,  Inc,  CareWise.  Inc,  CareWise.  Inc  „ ■•• •• — • 

Sylvwi  Learning  System.  Inc.  Mariene  Canter,  Canter  and  Assoaates.  Inc;  Canter  Educational  .^. 

W.  Gtfan  Weslon,  RJR  Nabisco  HoWngs  Corp..  Plush  Pippin  Corporatton «• 

J  W  ChiWs  EquHy  Partners,  LP..  H.I.G.  Investment  Group,  LP..  Heath  HoWing  Corp -• 

American  MemaHonal  Group.  Inc.  Amertoan  Bankers  Insurance  Group.  Inc.  American  Bankers  Insurance  Group. 

O.  BrUtofi  Smith.  H.  9dp  Berg,  Brertoa  Raceway  Corporatton ■ 

Castte  H«1an  Pwtners  III.  L.P..  BankAmertoa  Corporatton,  Land  'N*  Sea  Distributing.  Inc 

USN  Communications,  Inc,  Martt  Hatten,  Hatten  Communications  Hoing  Company.  Inc 

Hu(^Me  Supply.  Inc.  Chad  Supply.  Inc.  Chad  Supply.  Inc .^..... •"— """rr""; 

Matthews  Studto  Equipment  Group.  SUmebridge  Partners  Equity  Funds.  LP..  Four  Star  Hoking.  mc 

Waste  Management.  Inc.  kitemettonel  Technotogy  Corporebon.  mtemattonel  Technotogy  Corporation  ...„ 

PiMiwel  Holdhig  Company.  Pope  &  Tatoot.  Inc.  Pope  &  Tatoot.  Wis..  Inc  


98-1327 
9»-1331 


Dete  termi- 
nated 


01/26/98 
01/26/98 


98-1334 

01/26/98 

98-1336 

01/26/98 

98-1337 

01/26/98 

98-1340 

01/26/98 

98-1348 

01/26/98 

98-1349 

01/26/98 

98-1361 

01/26/98 

98-1354 

01/26«8 

98-1361 

01/26/98 

98-1367 

01/26«8 

98-1373 

01/26/98 

98-1387 

01/26/98 

98-1402 

01/26/96 

98-1405 

01/26/98 

9fr-0769 

01/27/98 

98-1157 

01/27/98 

98-1158 

01/27/98 

98-1276 

01/27/* 

98-1332 

01/27/98 

98-1368 

01/27/98 

98-1372 

01/27/98 

96-1932 

01/28/98 

98-1186 

01/28/98 

98-1293 

01/28/98 

98-1306 

01/28/98 

98-1363 

01/28/98 

98-1380 

01/28/98 

98-1381 

01/28/98 

98-1383 

01/28/98 

98-1224 

01/29/98 

98-1229 

01/29/98 

98-1314 

01/29/98 

98-1324 

01/29/98 

98-1358 

01/29/98 

98-1377 

01/29/98 

98-1400 

01/29/98 

9fr-1401 

01/29/98 

98-1403 

01/29/98 

9fr-1444 

01/29^ 

98-1289 

01/30/98 

98-1290 

01/30/98 

98-1297 

01/30^ 

98-1301 

01/30/98 

98-1365 

01/30/98 

98-1356 

01/30/96 

98-1360 

01/30/98 

98-1362 

01/30/98 

98-1369 

01/30/98 

98-1370 

01/30/96 

98-1371 

01/30/98 

9fr-1382 

01/30^ 

98-1384 

01/30/98 

9&-1388 

01/30/98 

98-1389 

01/3(V9e 

98-1390 

01/30/98 

98-1395 

01/30/98 

98-1404 

01/30/98 

98-1407 

01/30^ 

98-1410 

01/30/98 

98-1415 

01/30/98 

98-1426 

01/30/98 

98-1437 

01/30/96 

98-1442 

01/30/98 

96-1443 

01/30/98 

98-1453 

01/30/98 

98-1456 

01/30/98 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  Betweb<:  012098  AND  01 3098— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  o(  acquired  entity 


NOO  Group,  Inc.  TeleSpectnjm  Worldwide  Inc.  TeleSpectnim  Worldwide  Inc  .. . 

^SltoSSniiWr^  ^""^  des  Eaux  (a  French  corporatton).  Anjou  Construction  and  Sen/ices  Comi>ar;: 

Fed^iJ^togul  Corporatton.  Fe«>io  Reiitty  Corporsrtioii"  Fei^Pro  Rm^  '■ - 

Tl>e  ftobert  Rosenkranz Trust.  Dennis  N.  Horowitz,  Smith  St  John  Company.  Smith  St. Mm'tiiGo^^'ii^ 

H&R  Btock.  Inc.  Estate  ol  Oavto  B.  Clayton.  Estate  of  Davto  B.  Clayton  «.  jonn  oi  v^iorga.  inc 

Domiroon  Resources,  Inc.,  Unicom  Corporation.  Commonwealth  Edison  Company  

Cablevision  Systems  Corporatton.  The  Wiz.  Inc.  (Debtor-in-Possesston).  The  Wiz.  l^'.TD*to^^PO«i^toii)"!.".":: 


PMNNo. 


98-1456 

9ft-1457 
98-1460 

98-1462 
98-1467 
98-1470 
98-1471 
98-1484 
98-1513 


Date  termi- 
nated 


01/30/98 

01/30/98 
0l/30ir98 

01/3(V98 
01/30/98 
01/30^98 
01/30/98 
01/30/98 
01/30/98 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Paicellena  P. 

Fielding.  Contact  Representatives 
Federal  Trade  Commission,  Premerger 

Notification  0£Bce.  Bureau  of 

Competition.  Room  303.  Washington. 

D.C.  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Domald  S.  Clark. 
Secretary. 

(FH  Doc.  98-3505  Filed  2-11-98;  8:45  am) 
BNUNO  CODE  STS^^I-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0327] 

Agency  Infomrurtion  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AOENCy:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  K4anagement 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  16. 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resoiuces  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPt^MENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Petition  For  AdministratiTe  Stay  of 
Action— 21  CFR  10.35— (OMB  Control 
Number  0910-0194)— ReinsUtement 

FDA  regulations  in  21  CFR  10.35, 
issued  imder  the  authority  of  section 
701(a)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  371(a)).  set 
forth  the  format  and  procedures  by 
which  an  interested  person  may  file  a 
petition  for  an  administrative  stay  of 
action. 

Respondents  to  this  collection  of 
information  are  interested  persons  who 
choose  to  file  a  petition  for  an 
administrative  stay  of  action.  Such  a 
petition  must:  (1)  Identify  the  decision 
involved;  (2)  state  the  action  requested, 
including  the  length  of  time  for  which 
a  stay  is  requested;  and  (3)  include  a 
statement  of  the  factual  and  legal 
groimds  on  which  the  interested  person 
relies  in  seeking  the  stay.  The 
information  provided  in  the  petition  is 
used  by  the  agency  to  determine 
whether  the  requested  stay  should  be 
granted. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Sectton 


10.35 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


Hours  per 
Response 


100 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  information 


Jotai  Hours 


700 
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The  burden  estimate  for  this 
collection  of  information  is  based  on 
FDA's  experience  with  petitions  for 
administrative  stay  of  action  over  the 
past  3  years.  Agency  personnel 
responsible  for  processing  the  filing  of 
petitions  for  administrative  stays  of 
action  estimate  that  seven  such  petitions 
are  received  by  the  agency  annually, 
with  each  requiring  approximately  100 
hours  of  preparation  time. 

Dated:  February  4. 1998. 
WUboi  K.  Hnbhwd. 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc  98-3504  Filed  2-11-98;  8:45  ami 
I  COM  4i«a-ti-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  Na  Sao-OOM] 

Draft  Quidanca  for  Industry  on 
Environmantai  Aaaaaamant  of  Human 
Drug  and  Blologica  Applications; 
Availability 

AO0ICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Environmental 
Assessment  of  Human  Drug  and 
Biologies  Applications."  This  draft 
guidance  is  intended  to  provide 
information  on  when  an  environmental 
assessment  (EA)  should  be  submitted  in 
support  of  a  human  drug  or  biologies 
application  and  recommendations  on 
how  to  prepare  EA's. 
DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance 
document  by  April  13.  1998.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
AOOMESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  for 
industry  entitled  "Environmental 
Assessment  of  Human  Drug  and 
Biologies  Applications"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857  or  the  Office 
of  Communication.  Training,  and 
Manufacturers  Assistance  (HFh4-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  two 
3elf-addre88«d  labels  to  assist  that  office 
in  processing  your  request.  Submit 


written  comments  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heeding  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.  See  the 
Sapplcmentary  Infimnatioa  section  for 
electronic  access  to  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Sager.  Center  for  Drug 
Evaluation  and  Research  (HFD-357), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5629  or  Daniel  C.  Keams. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-206).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3031. 
SUPPLEMarTARY  INFORMATKM: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Environmental  Assessment  of  Human 
Drug  and  Biologies  Applications."  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  requires  all  Federal 
agencies  to  assess  the  environmental 
effects  of  their  actions  and  to  ensure  that 
the  interested  and  affected  public  is 
informed  of  environmental  analyses. 
FDA  is  required  under  NEPA  to 
consider  the  environmental  effect  of 
approving  drug  and  biologies 
applications  as  an  integral  part  of  its 
regulatory  process.  Under  the 
President's  reinventing  Government 
initiatives  aimounced  in  April  1995, 
FDA  reevaluated  and  revised  its 
environmental  regulations  to  reduce  the 
number  of  EA's  required  to  be  submitted 
by  industry  and,  consequently,  the 
number  of  findings  of  no  significant 
impact  prepared  by  the  agency  under 
NEPA. 

In  the  Federal  Register  of  April  3, 
1996  (61  PR  14922)  (republished  May  1, 
1996  (61  FR  19476)).  FDA  issued  for 
public  comment  a  notice  of  proposed 
rulemaking  that  proposed  additional 
categorical  exclusions  for  those  actions 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  and  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  have  determined  normally  do 
not  individually  or  cimiulatively  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  final  rule  was 
published  in  the  Fedaral  Ragistar  of 
July  29, 1997  (62  FR  40570),  and  became 


effective  on  August  28, 1997.  This  draft 
guidance  is  based  on  the  final  rule  and 
is  consistent  with  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997;  it  is  intended  to  supersede  CDER's 
"Guidance  for  Industry  for  the 
Submission  of  an  Environmental 
Assessment  in  Human  Drug 
Applications  and  Supplements,"  which 
published  in  November  1995.         

FDA's  regulations  in  part  25  (21 CFR 
part  25)  specify  that  environmental 
assessments  must  be  submitted  as  part 
of  certain  new  drug  applications, 
abbreviated  applications,  applications 
for  marketing  approval  of  a  biologic 
product,  supplements  to  such 
applications,  investigational  new  drug 
applications,  and  for  various  other 
actions  (see  §  25.20),  unless  the  action 
qualifies  for  a  categorical  exclusion. 

This  guidance  provides  information 
on  when  an  EA  should  be  submitted 
and  recommendations  on  how  to 
prepare  EA's  for  submission  to  CDER 
and  CBER  for  these  drug  or  biologies    . 
applications.  Topics  covered  include: 

(1)  When  categorical  exclusions  apply, 

(2)  when  to  submit  an  EA.  (3)  the 
content  and  format  of  EA's.  (4)  specific 
guidance  for  the  environmental  issues 
that  are  most  likely  to  be  associated 
with  human  drugs  and  biologies.  (5)  test 
methods.  (6)  an  applicant's  treatment  of 
confidential  information  submitted  in 
support  of  an  EA.  and  (7)  drug  master 
files  and  master  files. 

This  draft  guidance  represents  the 
agency's  ciurent  thinking  on  the 
environmental  assessment  of  hiunan 
drug  and  biologies  applications.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  Lhe  requirement  of  the 
applicable  statute,  regulations,  or  both. 


n.  Request  for  Comments 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
fo\md  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

m.  Elactronk  Access 

An  electronic  version  of  this  draft 
guidance  is  available  on  the  Internet  at 
http://www.fda.gov/cdar/guidanoe/ 
inaex.htm  or  http://www.fda.gov/cber/ 
dierilpJitml. 
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Dated:  February  3. 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-3496  Filed  2-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adminiatration 
IDocumant  IdentHlar  HCFA-R-228] 

Emergency  Clearance:  Public 

Information  Collection  Requirements 

Submitted  to  ttie  Office  of  Management 
and  Budget  (0MB) 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utihty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuBcy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  r^ew  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  collection  is  necessary  to 
ensure  compliance  with  section  1854  of 
the  Balanced  Budget  Act.  Under  Part  C 
of  the  Social  Security  Act,  a 
Medicare-fChoice  (M+C)  organization  is 
required  to  submit  an  Adjusted 
Community  Rate  (ACR)  proposal  prior 
to  05/01/98,  which  is  used  by  M+C 
organizations  to  price  its  benefit 
packages.  Without  emergency  approval 


entities  interested  in  participating  in  the 
M+C  program  will  not  be  afforded 
enough  time  to  submit  the  required 
application  prior  to  the  05/01/98 
deadline.  As  a  result,  public  harm  is 
likely  to  result  because  eligible 
individuals  may  not  receive  the  M+C 
health  insurance  options  stipulated  bv 
the  BBA. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  02/20/98, 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  02/ 
19/98.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Tide  of  Information  Collection: 
Managed  Care  Adjusted  Commimity 
Rate  (ACR)  Proposal. 

Form  Number:  HCFA-R-228  (OMB 
approval  #:  0938-NEW). 

Use:  This  collection  effort  will  be 
used  to  price  the  benefit  package  sold  to 
Medicare  beneficiaries  who  will  be 
enrolled  in  M+C.  Organizations 
submitting  the  Managed  Care  Adjusted 
Community  Rate  Proposal  form  would 
include  all  M+C  organizations  plus  any 
organization  intending  to  contract  with 
HCFA  as  a  M+C  organization.  This 
would  include  any  eligible 
organizations  with  a  managed  care  risk 
contract,  as  defined  in  42  CFR  §  417.401 
of  federal  reguJations,  in  effect  on 
January  1, 1998  with  intentions  of 
ofiiering  a  M+C  plan  starting  January  1. 
1999.  "rhese  current  Medicare  managed 
care  risk  contractors  will  be  required  to 
submit  this  form  no  later  than  May  1, 
1998  for  the  calendar  year  1999. 
Frequency:  Aimually. 
Affected  Public:  Businesses  or  other 
for  profit,  not-for-profit  institutions. 
Number  of  Respondents:  350. 
Total  Annual  Responses:  350. 
Total  Annual  Hours  Requested: 
35.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  pa{}erwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number. 
and  HCFA  form  number(s)  referenced 
above,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 


noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  02/19/98: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards.  Room 
C2-26-17,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-1415.  Attn:  John 
Rudolph  HCFA-R-228 
and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 
Dated:  February  5, 1998. 

John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 

Office  of  Information  Senrices,  Information 

Technology  Investment  Management  Group, 

Division  of  HCFA  Enterprise  Standards. 

IFR  Doc.  98-3585  Filed  2-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Documant  Identmen  HCFA-R-227] 

Emergency  Clearance:  Put>lic 
Information  Collection  Requirementa 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 


agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


7176 


Federal  Regtoter/Vol.  63,  No.  29 /Thursday,  February  12,  1998 /Notices 


minimize  the  infonnation  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
aecUon  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR.  Part 
1320.  We  are  requesting  emergency 
clearance  so  that  we  can  meet  the 
requirements  under  the  Balanced 
Budget  Act  (BBA)  (section  1851  (d)) 
which  mandates  that  HCFA  provide 
comparable  information  between 
managed  care  and  Fee  For  Service  (FFS) 
regarding  quality. 

HO-'A  is  requesting  OMB  review  and 
approval  of  this  collection  by  03/2/98. 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  02/ 
27/98.  During  this  180-day  period,  we 
will  publish  a  sepcuate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Infonnation  Collection: 
Raaeerch  and  Analytic  Support  for 
implementing  Performance 
Measurement  in  Fee  for  Service  (FFS). 
Form  Number:  HCFA-R-227  (OMB 
approval  i:  0938-4^EW). 

Use:  As  required  by  the  Balanced 
Budget  Act  Section  1851  (d)  (BBA). 
HCFA  needs  to  develop  comparable 
performance  measures  for  FFS  Medicare 
and  group  practices.  This  project  %vill 
enable  HCFA  to  evaluate  the 
effiectiveness  and  outcomes  of  FFS 
services  purchased.  This  survey  builds 
on  a  well  established  instrument  called 
the  SF-36  (ei992  Medical  Outcomes 
Trust)  to  determine  health  related 
quality  of  Ufa.  It  is  a  self  administered 
siu-vey  that  is  completed  by  the 
beneGciary.  We  will  be  looking  at 
whether  the  beneficiary's  health  has 
improved,  stayed  the  same,  or 
deteriorated  over  a  2  year  period  of  time 
compared  to  their  expected  health 
status.  It  will  be  risk-adjusted  (e.g.,  for 
socioeconomic  status,  age,  gender,  and 
other  health  conditions). 

llie  identical  instrument  is  being 
used  in  managed  care.  The  Health  of 


Seniors  survey  will  gather  the  same 
information  lAtout  the  health  status  of 
beneficiaries  in  FFS  as  is  being  collected 
in  managed  care.  The  1998  survey  will 
provide  baseline  measurement,  (like 
what  is  being  collected  in  managed  care) 
to  determine  whether  the  beneficiaries' 
health  has  improved,  stayed  the  same, 
or  deteriorated  over  a  2  year  period  of 
time  compared  to  their  expected  health 
status.  HCFA  may  potentially 
disseminate  this  infonnation  to 
Medicare  beneficiaries  so  that  they  may 
make  informed  health  care  choices. 
Frequency:  Biennially 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit 
,  Not-for-profit.  Farms.  Federal 
government  and.  State,  Local  or  Tribal 
Government. 
Number  of  Respondents:  3,800. 
Total  Annual  Responses:  3.800. 
Total  Annual  Hours  Requested:  1.600. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
and  HCFA  form  numbers)  referenced 
above,  to  PaperworkOfacfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  02/27/98: 

Health  Care  Financing  Administration, 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  EHvision  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17.  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850.  Fax 
Number:  (410)  786-1415. 
Attn:  John  Rudolph  HCFA-R-227 

and. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 

Dated:  February  6. 1998. 
John  P.  Burks  m. 

HCFA  Reports  Qearance  Officer,  HCFA. 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Croup. 
Division  of  HCFA  Enterpriie  Standards. 
(PR  Doc  9S-3591  Filed  2-1 1-M:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wikfllf*  SmvIc* 

Notio*  of  R«c«ipt  of  Applications  tor 
Psnntt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.): 

PRT-839020 

Applicant:  Peter  A  Larsen,  St  Qoud,  MN. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-839021 
Applicant:  Ferdinand  Hantig.  Las  Vegas.  NV. 

The  applicant  requests  a  permit  for 
multiple  export/re-import  for  one  male, 
captive-bom  tiger  (Pantbera  tig^s).  The 
applicant  will  transport  the  animal  to/ 
from  locations  aroiwd  the  worldwide, 
for  up  to  three  years,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  infonnation 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281). 

Dated:  February  6, 1998. 
Mary  EUan  Aatower, 
Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority 
[PR  Doc  98-3544  Piled  2-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 
Flah  and  WlkWfs  Sarvlos 
lasuancs  of  Psnnit  for  Marina 


On  December  11. 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  238,  Page  65281.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  GecH^  Kalb  for 
a  permit  (PRT-837107)  to  import  a 
sport-hunted  polar  bear  (Ursus 
maritimus)  trophy  taken  from  the 
Southern  Beaufort  Sea  population. 
Northwest  Territories,  Canada. 

Notice  is  hereby  given  that  on  January 
29,1998,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protecticm  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  omditions  set  forth  therein. 

On  August  28, 1997.  a  notice  was 
pubUshed  in  the  Federal  Register.  Vol. 
62.  No.  167.  Page  45674,  tiiat  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Collins  Kellogg, 
Sr.  for  a  permit  (PRT-833625)  to  import 
a  sport-hunted  polar  bear  {Ursus 
maritimus]  trophy  taken  from  the 
Lancaster  Soimd  population.  Northwest 
Territories,  Canada,  prior  to  April  30, 
1994. 

Notice  is  hereby  given  that  on  January 
16. 1998,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  November  14. 1997.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62,  No.  220.  Page  61139.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Curtis  H. 
Springer  for  a  permit  (PRT  835829)  to 
import  a  sport-hunted  polar  bear  {Ursus 
maritimus)  trophy,  taken  from  the  South 
Beaufort  Sea  population,  Northwest 
Territories,  Canada,  for  (lersonal  use. 

Notice  is  hereby  given  that  on  January 
9. 1998,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Dociunents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700.  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 


Dated:  February  6. 1998. 
Maiy  EOan  Aatvwar, 

Acting  Chief.  Bmnch  of  Permits.  Office  of 

Management  Authority. 

[PR  Doc  98-3541  Filed  2-11-98: 8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildtHa  Sarvica 

Silvio  O.  Conta  National  Fish  and 
Wlldlifa  Rafuga 

AQB«cy:  Fish  and  Wildlife,  Interior. 

ACTION:  Notice  of  Establishment  of 
Silvio  O.  Conte  National  Fish  and 
WUdUfe  Refuge. 


summary:  The  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge  Act  requires 
that  when  sufficient  property  is 
acquired,  public  notices  be  published. 
The  Connecticut  River  Watershed 
Council  donated  Third  Island.  Deerfield. 
Massachusetts,  to  the  U.S.  Fish  and 
Wildlife  Service  for  inclusion  in  the 
Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge.  This  notice  is  to  inform 
the  public  that  sufficient  property  has 
been  acquired  to  be  managed  as  a 
refuge. 

EFFECTIVE  DATE:  February  12. 1998. 

A0DRE88S:  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge,  at  the  Great 
Falls  Discovery  Center:  38  Avenue  A, 
Turners  Falls.  Massachusetts.  01376. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Bandolin,  Project  Leader,  at 
(413)  863-0209,  FAX  (413)  863-3070.  E- 
mail:  r5w__socnwr6lmail.hvs.gov 

SUPPt^MBfTARY  INFORMATION:  The  Silvio 
O.  Conte  National  Fish  and  Wildlife 
Refuge  Act.  Public  Law  102-212. 
Section  106(b)  EsUblishment.  requires 
that  when  sufficient  property  is 
acquired  public  notices  be  published. 
The  Connecticut  River  Watershed 
Coimcil  donated  Third  Island.  Deerfield, 
Massachusetts,  to  the  U.S.  Fish  and 
Wildlife  Service  for  inclusion  in  the 
Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge.  With  this  donation 
sufficient  property  has  been  acquired  for 
the  Secretary  of  the  Interior  to  establish 
the  Silvio  O.  Conte  National  Fish  and 
WildUfe  Refuge. 

Ronald  Lambeitaon, 

Regional  Director.  Region  5,  Hadley, 

Massachusetts. 

(PR  Doc  9fr-3S37  Piled  2-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 

Buraau  of  Land  Managamant 

[AZ-040-1040-0q 

Availability  of  tha  Qlla  Box  Riparian 
National  Conaarvation  Area 
Managamant  Plan,  Safford  Flald  Officau 
A2. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability. 


SUMMARY:  The  Safford  Field  Office. 
United  States  Department  of  the 
Interior.  Bureau  of  Land  Management 
has  completed  the  Gila  Box  Riparian 
National  Conservation  Area 
Management  Plan,  Environmental 
Assessment,  and  Record  of  Decision. 
The  Arizona  Desert  Wilderness  Act  of 
1990  (Pub.  L.  101-628)  designated  the 
Gila  Box  Riparian  National 
Conservation  Area  (RNCA)  in  order  to 
conserve,  protect,  and  enhance  its 
riparian  areas  and  associated  resources, 
and  the  aquatic,  wildUfe.  archaeological, 
paleontological  scientific,  cultural, 
recreational,  educational,  scenic,  and 
other  resources  and  values  of  such 
areas.  The  law  also  required  the  BLM  to 
develop  a  comprehensive  management 
plan,  liie  Gila  Box  Manag«nent  Plan, 
sets  the  management  direction  for  the 
RNCA  for  the  next  15  years.  For  a  period 
of  30  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Regialer, 
interested  parties  have  the  right  of 
appeal  pursuant  to  43  Code  of  Federal 
Regulations.  Part  4.  Please  submit  any 
appeal  to  William  T.  Civish.  Safford 
Field  Office  Manager.  711  14th  Avenue. 
Safford.  Arizona  85546.  For  furdto- 
assistance  contact  Elmer  Walls.  Gila  Box 
Team  Leader.  Safford  Field  Office.  711 
14th  Avenue.  Safford,  Arizona  85546: 
telephone  number  (520)  348-4400. 

Dated:  January  30, 1998. 
Wiiliam  T.  avish. 
Fje7d  Office  Manager 
(PR  Doc.  98-3595  Piled  2-11-98;  8:45  am] 
mumo  cooE  4tie-tt-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managenwnt 

[AK-832-1410-00:  AA-667q 

Public  Land  Order  No.  7314; 
Withdrawal  of  Public  Lands  for 
Lavalock  VUlaga  Salaction;  Alaaka 

AOBCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 
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summary:  This  order  witlidraws 
approximately  7,493  acres  of  public 
lands  from  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  mining  and  mineral  leasing  laws, 
pursuant  to  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act. 
This  action  also  reserves  the  lands  for 
selection  by  the  Levelock  Natives, 
Limited,  the  village  corporation  for 
Levelock.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  lands 
selected  shall  remain  withdrawn  by  the 
order  until  they  are  conveyed.  Any 
lands  described  herein  that  are  not 
selected  by  the  corporation  will  remain 
subject  to  the  terms  and  conditions  of 
any  withdrawal  or  segregation  of  record. 
EFFECTIVE  DATE:  February  12.  1998. 
FOn  FURTMCR  MFOMHATION  CONTACT: 

Robbie  ).  Havens,  Bureau  of  Land 
Management,  Alaska  State  Ofiice.  222 
W.  7th  Avenue.  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5049. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  43  U.S.C.  1621(i)(2) 
(1994),  it  is  ordered  as  follows: 

1 .  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  %vithdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
Mlection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C. 
1611  (1994),  by  the  Levelock  Natives, 
Limited,  the  village  corporation  for 
Levelock: 

Seward  Mvidian 
T.  10S..R.44W.. 

Sac*.  14. 23.  26.  and  27. 
T.  11  S..  R.  44  W., 

Sec  20. 
T.  13  S.,  R.  44  W.. 

Sees.  3. 22.  23,  and  24. 
T.  13  S..  R.  45  W.. 

Sets.  2S.  35.  and  36. 

The  areas  dMcribed  aggregate  a  total  of 
■pproximately  7.493  acies. 

2.  Prior  to  conveyance  of  any  of  the 
lands  withdrawn  biy  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 
applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way,  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

3.  This  order  constitutes  final 
mthdrawal  action  by  the  Secretary  of 
the  Interior  under  Secdon  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act.  43 
U.S.C  1621())(2)  (1994).  to  make  lands 
available  for  selection  by  the  Levelock 
Natives.  Limited,  to  fulfill  the 
entitlement  of  the  village  far  Levelock 


under  Section  12  and  Section  14(a)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1611  and  1613  (1994). 

4.  This  withdrawal  will  terminate  120 
days  hxjm  the  effective  date  of  this 
order;  provided,  any  lands  selected  shall 
remain  withdrawn  pursuant  to  this 
order  until  conveyed.  Any  lands 
described  in  this  order  not  selected  by 
the  corporation  will  be  subject  to  the 
terms  and  conditions  of  any  other 
withdrawal  or  segregation  of  record. 

5.  It  has  been  determined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  3120(c) 
(1994)  and  this  action  is  exempted  from 
the  National  Environmental  Policy  Act 
of  1969,  42  use.  4321  note  (1994), by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C  1638  (1994). 

[>ated:  February  4.  IMS. 


Assistant  Secretary  of  the  Interior. 

(PR  Doc.  96-3604  Filed  2-11-96;  8:45  am] 


DEPARTMENT  OF  THE  MTERIOR 

BufMu  Of  Land  Managwnant 
[WY-M1-1430-01:  WYW  S336»-03] 

Public  Land  Order  No.  7315;  Partial 
Ravocatton  of  SaoratarW  Ordara  Dalad 
October  20. 1917,  and  February  5. 
1924;  Wfyoming 

AOIWCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

summary:  This  order  partially  revokes 
two  Secretarial  orders  insofar  as  they 
affect  178.31  acres  of  pubUc  land 
withdrawn  for  stock  driveway  purposes. 
The  land  is  no  longer  needed  for  the  . 
purpose  for  which  it  was  withdrawn. 
The  revocation  is  needed  to  permit 
disposal  of  land  under  the  Recreation 
and  Public  Purposes  Act,  as  well  as 
other  disposals  by  sale  and  exchange. 
This  action  will  open  the  land  to  surface 
entry,  unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFECnvC  DATE:  March  16. 1998. 
Foa  FurTMER  mroimAViOH  contact: 
Janet  Booth.  BLM  Wyoming  State  Office. 
PO  Box  1828,  Cheyeime.  Wyoming 
82003, 307-775-6124. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 


204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Sclcretarial  Orders  dated 
October  20. 1917.  and  February  5. 1924. 
which  withdrew  public  land  for  Stock 
Driveway  No.  3  (Wyoming  1).  are  hereby 
revoked  insofar  as  diey  affect  the 
following  described  land: 

Sixth  Prindjial  Meridian 

T.  47  N..  R.  88  W., 

Sec  21,  lots  2  and  3,  lots  S  to  8.  inclusive, 
and  NEV4SEV4: 

Sec.  22.  loU  10, 11,  and  14. 

The  area  described  contains  178.31  acres  in 
Washakie  Cbunty. 

2.  At  9  a.m.  on  March  16. 1998.  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
16, 1998,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  February  4, 1998. 
Boo  AraulfUB^ 

Assistant  Secretary  of  the  Interior. 
(PR  Doc  98-3584  Filed  2-11-98;  8:45  am) 
BRJJNQ  OOM  4*1»-tS-« 


INTERNATIONAL  TRADE 
C0MM88I0N 

mformation  Collacllon  Subniitlad  to 
Iha  Oflioa  of  Manaoamant  and  Budgal 
for  Ravlaw  Under  tha  Paparworfc 
Raduetton  Act 

AOCNCY:  International  Trade 
Commission. 

ACTION:  The  U.S.  International  Trade 
Commission  (USTTC)  has  submitted  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB) 
requesting  emergency  processing  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995,  (44 
U.S.C  Chap.  35).  The  Commission  has 
requested  OMB  approval  of  this 
submission  by  COB  February  17. 1998. 


i  date:  February  6. 1998. 
Porpoae  of  InfiDimation  CoUectioB 

This  information  collection  is  for  use 
by  the  Commission  in  amnection  with 
investigation  No.  332-390.  Advice 
Concerning  the  Propoied  Expansion  of 
the  Information  Technology  Agreement. 
instituted  under  the  authority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  This  investigation  was 


requested  by  the  United  States  Trade 
Representative  (USTR).  The 
Commission  expects  to  deliver  the 
results  of  its  investigation  to  the  USTR 
in  two  phases.  Phase  one  will  be 
delivered  on  March  27  and  phase  two 
will  be  delivered  on  May  1. 

Sumouuy 

Title:  Survey  Worksheets  for 
Investigation  No.  332-390,  Advice 
Concerning  the  Proposed  Expansion  of 
the  Infcnmation  Technology  Agreement. 

Summary:  Staff  of  the  USITC  plans  to 
make  telephone  contacts  with  a  broad 
representation  of  U.S.  companies  and 
trade  associations.  The  survey 
worksheets  contain  fiswer  that  10 
questions  that  require  responses  from 
industry  and  are  designed  to  provide 
staff  with  a  uniform  approach  and 
consistent  format  for  recording 
responses.  Information  collected  will  be 
used  to  assess  U.S.  companies  views  on 
the  possible  elimination  of  duties  and 
the  existence  of  nontariff  barriers  on 
certain  products. 

Need  and  Use  of  Information:  The 
responses  collected  will  contribute  to 
the  advice  and  information  requested  by 
the  USTR  on  a  list  of  information 
technology  products  that  are  being 
considered  for  duty  elimination  in 
current  Information  Technology 
Agreement  negotiations. 

Description  of  Respondents:  Firms 
and  trade  associations. 

Number  of  Respondents:  1,250. 

Frequency  of  Responses:  Reporting — 
One  Time. 

Total  Burden  Hours:  625. 

Additional  Information  or  Conunent 

Copies  of  agency  submissions  to  OMB 
in  connection  with  this  request  may  be 
obtained  from  Sylvia  McOonough, 
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Branch  Chief.  Electronic  Technology. 
U.S.  International  Trade  Commission. 
500  E  Street,  SW.  Washington,  DC 
20436  (telephone  no.  202-708-4052). 
Comments  should  be  addressed  to:  Desk 
Officer  for  U.S.  International  Trade 
Commission,  Office  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Management  and  Budget  (OMB). 
Washington.  DC  20503  (telephone  no. 
202-395-7340).  Copies  of  any 
comments  should  also  be  provided  to 
Robert  Rogowsky,  Director.  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street.  SW, 
Washington.  DC  20436.  who  is  the 
Commission's  designated  Senior  Official 
under  Uie  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal,  (telephone  no.  202-205-1810). 

By  order  of  the  Commission. 

Issued:  February  6, 1998. 
Oonna  R.  Koehnke. 
Secretary. 

(FR  Doc.  98-3605  Filed  2-11-98;  8:45  am) 
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JUDICUL  CONFERENCE  OF  THE 
UNITED  STATES 

Raviaion  of  Certain  Dollar  Amounta  in 
Tha  Bankruptcy  Coda  Praacribad 
Under  SactiOP  104(B)  of  Tha  Coda 

AGENCY:  Judicial  Conference  of  the 
United  States. 

ACnON:  Notice  is  provided  that  various 
dollar  amounts  in  tiUe  11.  United  States 
Code,  are  increased. 


SUMMARY:  Section  108  of  the  Bankruptcy 
Reform  Act  of  1994  established  the 
mechanism  for  the  automatic  three-year 


adjustment  of  dollar  amoimts  in  certain 
sections  of  the  Bankruptcy  Code  by 
adding  subsection  (b)  to  section  104  of 
titie  11.  That  provision  states: 

(b)(1)  On  April  1. 1998.  and  at  each 
3-year  interval  ending  April  1  thereafter, 
each  dollar  amount  in  effect  imder  (the 
designated  sections  of  the  code) 
immediately  before  such  April  1  shall 
be  adjusted — 

(A)  to  reflect  the  change  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the 
Department  of  Labor,  for  the  most  recent 
3-year  period  ending  immediately 
before  January  1  preceding  such  April  1. 
and 

(B)  to  round  to  the  nearest  $25  the 
dollar  amoimt  that  represents  such 
change. 

(2)  Not  later  than  March  1, 1998,  and 
at  each  3-year  interval  ending  on  March 
1  thereafter,  the  judicial  Conference  of 
the  United  States  shall  publish  in  the 
Federal  Register  the  dollar  amounts  that 
will  become  effective  on  such  April  1 
under  sections  109(e).  303(b).  507(a). 
522(d).  and  523(a)(2)(C)  (of  the 
Bankruptcy  Code]. 

(3)  Adjustments  made  in  accordance 
with  paragraph  (1)  shall  not  apply  with 
respect  to  cases  commenced  Iwfore  the 
date  of  such  adjustments. 

Revision  of  Certain  Dollar  Ammmls  in 
Bankruptcy  Code 

Notice  is  hereby  given  that  the  dollar 
amounts  are  increased  in  the  sections  in 
title  11,  United  States  Code,  as  set  out 
in  the  following  chart.  These  increases 
do  not  apply  to  cases  commenced  before 
the  effective  date  of  the  adjustments, 
i.e..  April  1, 1998.  Official  Bankruptcy 
Forms  6E  and  10  also  will  be  amended 
to  reflect  these  adjusted  dollar  amounts. 


11  U.S.C. 


Section  109(e>— allowable  debt  limits  tor  filing  t>ant(ruptcy  under  Chapter  13 


Section  303(b)— mif>imum  aggregate  claims  needed  for  the  commencement  of  an  involuntary 
banlouptcy: 

(1>--in  paragraph  (l)  „ 

(2>-Hn  paragraph  (2)  „ 

Section  507(a)— priority  claims: 

(1>— in  paragraph  (3)  

(2)-in  paragraph  (4)(B)(0 

(3)— in  paragraph  (5) 

(4>— in  paragraph  (6)  .!ZZ1™".."..1".*.".."!Z."..."       

Section  S22(d>— value  of  property  exemptions  allowed  to  the  debtor 

(1>— in  paragraph  (1)  

(2)— in  paragraph  (2)  ,... " 

(3)— in  paragraph  (3)  


OoNar  amount  to  be 
adjusted 


$250,000  (each  time 

it  appears). 
750,000  (each  time  it 

appears). 


New  (adjusted)  doter 
amount 


(4)— «  paragraph  (4) 
(5)— in  paragraph  (5) 


10.000 
10.000 

4,000  .. 
4,000  .. 
4,000  .. 
1,800  .. 


15.000 
2.400  .. 

400  

8.000  .. 
1.000  .. 

800  

7,500  .. 


$269,250  (each  lime 

it  appears). 
807,750  (each  time  it 

appears). 


10,775. 
10,775. 

4,300. 
4,300. 
4,300. 
1,950. 

16.150. 

2.575. 

425 

8.625. 

1,075. 

850 

8.075. 
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11  U.S.C. 


(7) — in  paragraph  (8)  „ - 

(8)— in  paragraph  (11)(D)  

Section  523<a)(2)(C)— 'luxury  goods  and  services"  or  cash  advances  obtained  by  the  consumer 
debtor  within  60  days  betore  the  filing  of  a  bankruptcy  petition,  which  are  cortsidered  non- 
dischargeable. 


Dotar  amount  to  be 
adMt«d 

1.500  

8,000  

15.000  

1,000  (each  time  it 
appears), 


New  (adjusted)  doner 
amount 


1,625. 
8,625. 
16,150. 

1,075  (each  time  it 
appears). 


FOR  RJRTHER  INFORMATION  CONTACT: 
Francis  F.  Szczebak.  Chief.  Bankruptcy 
Judges  Division,  Administrative  Office 
of  the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202) 273-1900. 

Dated:  February  3. 1998. 
Francis  F.  Ssczebak. 
Chief,  Bankruptcy  Judges  Division. 
IFR  Doc.  98-3599  Filed  2-11-98;  8:45  am) 
MUMO  CODE  2nO-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Filing  of  Settlement 
Agreement  Pursuant  to  tt>e 
Comprehensive  Environmental 
Response,  Compensation,  and 
Recovery  Act  fCERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section 
122(d)(2]  of  CERCLA,  42  U.S.C. 
g622(d)(2).  notice  is  hereby  given  that  a 
proposed  Settlement  Agreement  in  In  re 
R.C.  Dick  Geothermal  Corporation, 
Chap.  7.  Bankr.  No.  92-1-1293,  and  In 
re  R.C.  Dick  Geothermal  LP..  Chap.  7, 
Bankr.  No.  92-1-1294,  (Substantively 
Consolidated)  (referred  to  herein 
collectively  as  "R.C.  Dick")  was  filed 
with  the  United  States  Bankruptcy 
Court  for  the  Northern  District  of 
California  on  January  23, 1998.  This 
Settlement  Agreement  resolves  an 
Administrative  Expense  claim  filed  by 
the  United  States  against  R.C.  Dick, 
pursuant  to  Section  107(a),  42  U.S.C. 
9607(a).  The  settling  debtors  were  the 
owners/operators  of  a  facility  located  on 
1,100  acres  in  a  remote  location  in 
Northern  Sonoma  and  Southern 
Mendocino  Counties  (the  "Site")  at  the 
time  of  disposal  of  hazardous 
substances.  The  Settlement  Agreement 
provides  that  the  Trustee,  on  behalf  of 
the  debtor's  estate,  will  pay  50%  of  any 
funds  remaining  in  the  bankruptcy 
estate,  after  the  payment  of  the  Trustee's 
fiaes  and  exfwnses  and  any  other 
professional  fees  approved  by  the  Court, 
to  the  Hazardous  Substance  Superfund 
for  response  costs  incurred  by  the 
United  States  at  the  Site.  In  addition, 
the  United  States  may  perfect  a  lien 
against  the  real  property  owned  by  the 
debtor  for  any  unpaid  costs  incurred 
with  respect  to  the  Site. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  D.C. 
20530,  and  should  refer  to  In  re  R.C. 
Dick  Geothermal  Corporation,  DOJ  #90- 
11-2-1298. 

,    The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
Region  IX  office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105: 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Settlement  Agreement 
may  be  obtained  in  person  or  by  mail 
fixim  the  Consent  E)ecree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $5.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
|oei  M.  Gran, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-3592  Filed  2-11-98:  8:45  am] 

■NJJNQ  COM  44ie-1»^ 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Aluminum  Metal  Matrix 
Composites  (AIMMC)  Consortium  Joint 
Venture 

Notice  is  hereby  given  that,  on 
December  15, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Aluminum  Metal  Matrix  Composites 
(AIMMC)  Consortium  Joint  Ventiire,  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  joint  venture,  and 
(2)  the  nature  and  objectives  of  the 


venture.  The  notifications  were  filed  for 
the  purpose  of  limiting  recovery  of 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  are  Aluminum 
Consultants  Group,  Inc.,  Murrysville, 
PA:  Cast  Metal  Composites,  Inc.. 
Cleveland,  OH:  Delphi  Chassis  Systems, 
Dayton,  OH:  DWA  Aluminiun 
Composites,  Chatsworth,  CA:  Metal 
Matrix  Cast  Composites,  Inc.,  Waltham, 
MA:  Matrix  Composites,  Inc..  Clinton. 
NY:  and  Triton  Systems,  Inc., 
Chelmsford.  MA.  Technologies  Research 
Corporation,  Ann  Arbor,  MI  has  been 
engaged  to  administer  the  venture  on 
behalf  of  the  participants. 

The  objective  of  the  venture  is  to 
undertake  research  and  development 
activities  focusing  on  aluminum  metal 
matrix  composites. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrvst  Division. 
(FR  Doc.  98-3593  Filed  2-11-98;  8:45  ami 

MLUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Semiconductor  Research 
Corporation 

Notice  is  hereby  given  that,  on 
December  1, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Semiconductor  Research  Corporation 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifls  to  actual  damages 
under  specified  circumstances. 
Specifically,  Suss  Advanced 
Lithography,  Inc.  d/b/a  SAL 
Corporation,  Waterbury,  VT:  and 
Tessera,  Inc.,  San  Jose,  CA  have  become 
Affiliate  Members  of  the  Semiconductor 
Research  Corporation.  No  other  changes 


have  been  made  in  either  the 
membership,  corporate  name,  or 
planned  activities  of  this  group  research 
project  Membership  in  the  project 
remains  open,  and  die  Semiconductor 
Research  Corporation  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  January  7, 1985.  the 
Semiconductor  Research  Corporation 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  January  30. 1985  (50 
FR  4281).  The  last  notification  was  filed 
with  the  Department  on  September  16. 
1997.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  October  31. 1997  (62 
FR  58983). 
ConsUace  K.  RoUaton. 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc  98-3594  Filed  2-11-98;  8:45  ami 


■NJJNO  COOC  44lO-ll-«i 


DEPARTMENT  OF  JUSTICE 

Drug  Enforeament  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  December  8, 1997. 
Johnson  &  Johnson  Pharmaceutical 
Partners.  HC-02  State  Road  933.  KMO.l 
Mamey  Ward  HC-02  Box  19250. 
Gurabo,  Puerto  Rico  00778-9629.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
sufentanil  (9740).  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  oianufiacture 
sufentanil  for  bulk  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintupllcate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (OCR). 
and  must  be  filed  no  later  than  April  13, 
1998. 


Dated:  January  21, 1998. 
JohnaXing. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-3611  FQed  2-11-98;  8:45  am] 

■UJNQ  COOC  ntfl  W  M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforeament  Administration 

Manutectursr  of  Controllsd 
Substances;  Application 

Pursuant  to  §  1301.33(a)  of  TiUe  21,  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  4, 1997. 
Knoll  Pharmaceutical  Company.  30 
North  Jefferson  Road,  Whlppany,  New 
Jersey  07981,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  b»sic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Diiydromofphirw  (9145) 

1 

Hydromofphone  (9150)  

II 

The  firm  plans  to  produce  bulk 
product  and  finished  dosage  units  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
peraon  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  ejections 
may  be  addressed,  in  quintupllcate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Ehug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  13, 
1998. 

Dated:  January  21, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  98-3612  Filed  2-11-98;  8:45  am] 

HLUNO  CODE  44ie-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufteturar  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  3, 1997,  and 
published  in  the  Federal  Register  on 
October  22, 1997,  (62  FR  54856),  Norac 
Company,  Inc.,  405  S.  Motor  Avenue, 
Azusa.  Callfomia  91702,  made 


application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  section 
823(a)  and  determined  that  the 
registration  of  Norac  Company,  Inc.  to 
manufacture  tetrahydrocannabinols  is 
consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  823  and  28  CFR  0.100  and  0.104, 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufocturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  January  21, 1998. 
lohn  H.  King, 

Depaty  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-3608  Filed  2-11-98;  8:45  am] 

BH^JNQ  OOOE  44t».4»-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  6, 1997,  and 
published  in  the  Federal  Register  on 
October  22, 1997,  (62  FR  54857), 
Novartis  Pharmaceuticals  Corp.,  Attn: 
Compliance,  59  Route  10,  East  Hanover, 
556  Morris  Avenue,  Summit,  New 
Jersey  07901 .  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  manufactiue  the 
finished  product  for  distribution  to  its 
customers. 

DEA  has  considered  the  factors  in 
TiUe  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Novartis  Pharmaceuticals 
Corp.  to  manufacture  methylphenidate 
is  consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  823  and  28  CFR  0.100  and  0.104.' 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  -as  a  bulk 
manufacturer  of  the  basic  class  of 
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controlled  substance  listed  above  is 
granted. 

Dated:  January  21. 1998. 
lohalLKiiig. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Ooc.  9S-3607  Filed  2-11-98:  8:45  ami 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlnietretion 

Manufecturer  of  Controlled 
Subetancee;  Regietretlon 

By  Notice  dated  October  3, 1997,  and 
published  in  the  Federal  Register  on 
October  22, 1997.  (62  FR  54857). 
Nycomed,  Inc.,  33  Riverside  Avenue, 
Rensselaer,  New  York  12144.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufactiuer  of 
meperidine  (9230),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  the 
bu]k  product  for  distribution  to  its 
customers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  section 
823(a)  and  determined  that  the 
registration  of  Nycomed,  Inc.  to 
manufacture  meperidine  is  consistent 
with  the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
Hrm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  lanuary  21. 1998. 
|«hniLUi«. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
'f  f     Administration. 

[FR  Doc.  9»-3e06  Filed  2-1 1-98:  8:45  ami 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Application 


Pursuant  to  §  1301.33(a)  of  Title  21  of 
tlM  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  by  letter  dated 
October  2, 1997.  which  was  received  for 
processing  on  October  26. 1997. 
N3rconMd,  Inc.,  33  Riverside  Avenue, 
Rensselaer.  New  York  12144.  made 


application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  methylphenidate 
(1724)  a  basic  class  of  controlled 
substance  listed  in  Schedule  D. 

This  bulk  manufacture  of 
methylphenidate  is  being  conducted  in 
conjunction  and  coordination  with 
another  bulk  manufacturer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  April  13. 
1998. 

Dated:  (anuary  8, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FB  Doc.  98-3613  Filed  2-11-98:  8:4»vn| 
SKAMO  oooc  Mis-as^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdminlatraUon 

Manufacturer  of  Controlled 
Subatancea;  Applieatton 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  December  9, 1997. 
Orpharm,  Inc.,  728  West  19th  Street. 
Houston,  Texas  77008.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Onig 

Schedule 

MettuKlone  (92S0)  

II 

Levo-alphacetylmettwdo*  (9648) 

II 
II 

The  firm  plans  manufacture 
methadone  and  methadone-intermediate 
for  production  of  LAAM. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 


States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  April  13, 
1998. 

Dated:  January  21. 1998.  ^ 

JohB  H.  King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-3609  Filed  2-11-98:  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 

Manufacturer  of  Controlled 
Subatancea;  Appilcatfon 

Pursuant  to  S  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  Roche  Diagnostic 
Systems.  Inc..  1080  U.S.  Highway  202. 
Somerville,  New  Jersey  08876-3771^ 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  by 
letter  dated  December  17. 1997.  for 
registration  as  a  bulk  manufacturer  of 
ecgonine  (9180).  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manuCacture  small 
quantities  of  ecgonine  which  will  be 
.Author  converted  into  derivatives  for 
mcorporation  in  drug  of  abuse  detection 
kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  13. 
1998. 

Dated:  January  21. 1998. 
JohalLKiag. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-3610  Filed  2-11-98:  8:45  am] 

■NJJNQ  coot  4410-OS-M 


DEPARTMENT  OF  LABOR 

Woman'a  Bureau 

Propoaad  CoHaction;  Comment 
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ACTKM:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Women's  Bureau  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  the  Conference  Evaluation  Form. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADOnesSES  section  below  on  or  before 
April  13. 1998.  The  Department  of  Labor 
is  particularly  interestod  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  i>ermitting  electronic  submissions 
of  responses. 

AOtMESSES:  Airline  Easley.  Women's 
Bureau.  200  Constitution  Ave.,  NW. 
Room  S-3311,  Washington.  DC  20210, 
(202)  219-6601x136  (this  is  not  a  toll- 
free  number).  Fax  (202)  219-5529. 
easley-arlineOdol.gov. 


LBackgrouBd 

A  structured  evaluation  instrument  is 
needed  to  determine  if  the  objectives  of 
the  conferences  sponsored,  wholly  or  in 
part,  by  the  Womm's  Bureau  are 
meeting  the  needs  of  the  constituents  for 
whom  they  were  designed.  Currentiy,  a 
comment  card  is  availabe  at  most 
conferences  for  constituent  remarics,  but 
these  remarks  do  not  speak  to  all  the 
issues  involved  in  a  comprehensive 
evaluation.  Without  comprehensive 
information,  we  cannot  clearly 
understand  if  the  conference  goals  are 
being  met,  or  how  we  can  more 
efficiently  meet  constituent  needs. 

n.  Current  Actions 

We  are  proposing  that  the 
"Conference  Evaluation"  be  available  at 
the  close  of  conferences  or  meetings 
sponsored  by  the  Women's  Bureau  so 
that  constituents  can  voluntarily 
provide  answers  to  questions  that  will 
help  us  to  streamline  the  conferences  or 
meetings  to  more  fully  meet  the  needs 
of  the  attendees.  Information  frt>m  the 
evaluation  should  flag  strengths  and 
weaknesses  in  the  program  and  its 
setting. 

Type  of  Review:  This  is  a  new  data 
collection  instrument. 

Agency:  US  Department  of  Labor. 
Women's  Bureau. 

Title:  Conference  Evaluation. 

Affected  Public:  Attendees  of 
Women's  Bureau  conferences  or 
meetings. 

Cite/Reference/Form/etc:  Conference 
Evaluation. 

Total  Respondents:  5000. 

Frequency:  On  occasion. 

Total  responses:  5000. 

Average  Time  per  Response:  J.5 
minutes. 

Estimated  Burden  Hours:  125  hours. 

Total  Burden  Cost  (capital/startup): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintaining):  $0.00. 

Conunents  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  February  9, 1998. 
Ceilis  N.  PhiUipa. 

Chief,  Office  of  Policy  and  Programs. 
[FR  Doc.  98-3589  Filed  2-11-98:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bualneas  Raaearch  Adviaory  Counei; 


In  accordance  with  the  provision  of 
the  Federal  Advisory  Committee  Act. 
and  after  consultation  with  the  General 
Services  Administration  (GSA).  I  have 
determined  that  the  renewal  of  the 
Business  Research  Advisory  Council 
(BRAC)  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics  on 
technical  economic  and  statistical 
matters,  in  the  analysis  of  the  Bureau's 
statistics,  and  on  the  broader  aspects  of 
its  program  from  an  informed  business 
point  of  view;  and  provide  a  realistic 
and  timely,  two-way  communications 
structure  between  business  users  and 
providers  of  basic  economic  statistics 
and  a  major  governmental  statistics- 
producing  imit. 

Council  membership  is  selected  to 
represent  a  cross  section  of  American 
business  and  industry. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Business  Research  Advisory 
Council.  Such  comments  should  be 
addressed  to:  Nancy  J.  Sullivan,  Bureau 
of  Labor  Statistics.  Room  4110,  Postal 
Square  Building.  2  Massachusetts 
Avenue.  NE.,  Washington,  DC  20212. 
telephone:  (202)  606-5903. 

Signed  at  Washington,  DC  this  6th  day  of 
February  1998. 
Alexis  M.  Hennan. 
Secretary  of  Labor. 

(FR  Doc.  98-3588  Filed  2-11-98: 8:45  am) 
aajJM  CODE  46ie-M-«i 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Coiiection;  Comment 
Requeat 

Febniary  5, 1998. 
ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
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opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  will  be 
approximately  10  hours  per  annual 
response  and  we  anticipate  56  responses 
with  no  capital/start-up  costs,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  tw  properly  assessed. 
Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
collection  of  the  Plaiming  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  for  FY"99  Welfare-to-Work 
Formula  Grants. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  ofRce  listed  below  in 
the  addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
April  13.  1998. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcMwd  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration.  ATTENTION: 
Stephanie  Curtis.  200  Constitution 
Avenue,  NW.,  Room  N-4670, 
Washington.  DC  20210.  202-219-7533 
extension  166  (this  is  not  a  toll  free 
number)  and/or  via  e-mail 
curtissOdoleta.gov;  fax  number  is  202- 
219-7190. 


SUPPIEMEMTARY  MFORMATION: 
L  Background  ^ 

The  Balanced  Budget  Act  of  1997, 
signed  by  the  President  on  August  5. 
1997.  authorized  the  U.S.  Department  of 
Labor  to  provide  Welfare-to-Work 
(WtW)  Grants  to  States  and  local 
communities  to  provide  transitional 
employment  assistance  to  move 
Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  with 
signiHcant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportimities.  In  order  to 
receive  formula  grant  funds,  the  statute 
provides  that  the  State  must  submit  a 
plan  for  the  administration  of  the  WtW 
grant.  This  Plaiming  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  addresses  the  information 
required  from  States  which  will  enable 
them  to  qualify  for  the  FY  '99  formula 
grant  funds.  Separate  guidance  will  be 
issued  for  both  the  grants  to  the  Indian 
tribes  and  the  competitive  grants. 

II.  Current  Actions 

The  1998  Planning  Guidance  and 
Instructions  has  been  minimally  revised 
for  FY'99  to  solicit  information  required 
from  States  which  will  enable  them  to 
obtain  FY  '99  formula  grant  funds. 
These  revisions  affect  the  timing  for  the 
submission  of  plans  as  well  as  optional 
additional  information  which  States 
may  submit  indicating  their  interest  in 
receiving  FY  '98  funds  which  will  be 
reallocated. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Plaiming  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  for  FY  '99  Welfar*-to-WoA 
Formula  Grants. 

0^a  Number:  1205-Onew. 

Affected  Public:  State  aind  local 
governments. 

Total  Respondents:  56. 

Frequency:  Annually. 

Total  Responses:  56. 

Average  time  per  Response:  10  hours. 

Estimated  Total  Burden  Hours:  560. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  the  Office  of  Management 
and  Budget  approval  of  the  information 
collection  request;  thev  will  also 
become  a  matter  of  public  record. 

Dated:  February  5, 1998.   ' 
Dannk  Liabamaa. 

Acting  Director,  Welfare-to-Work  Grant 
Program  Implementation  Team. 
IFR  Doc.  98-3587  Filed  2-11-98:  8:45  am] 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Memorandum  of  Understanding  With 
The  Peterson  Companise  L.C. 

AOENCY:  National  Capital  Planning 
Commission. 

ACTION:  Notice  of  amendments  to 
memorandum  of  understanding. 

summary:  The  National  Capital  Planning 
Commission  (Commission)  entered  into 
a  Memorandum  of  Understanding 
(MOU)  with  James  T.  Lewis  Enterprises, 
Ltd.  on  May  7, 1985.  relating  to  the 
PortAmerica  development  in  Prince 
George's  County,  Maryland.  ^  The 
original  MOU  was  incorporated  in  Pub. 
L.  99-215.  On  April  7, 1988,  the  MOU 
was  amended  to  allow  for  revisions  in 
the  Conceptual  Site  Plan  (CSP).  On 
February  1. 1990.  the  second  MOU  was 
amended  to  allow  for  revisions  in  the 
Conceptual  Site  Plan  (CSP)  for  the 
Waterfront  Parcel.  The  third  amended 
MOU  was  approved  by  the  Commission 
on  April  5. 1990.  clarifying  the 
permitted  height  and  treatment  of 
architectural  featiires  and  uninhabited 
mechanical  penthouses.  The  MOU 
approved  by  the  Commission  on  January 
8, 1998,  in  addition  to  recognizing  the 
new  developer,  permits  flexibility  in  the 
provision  of  green  area  and  shoreline 
stabilization,  and  the  alignment  of  trails, 
particularly  along  and  adjacent  to  the 
shoreline  of  Smoot  Bay.  'These  changes 
are  necessary  to  facilitate  the  filing  of  a 
revised  Conceptual  Site  Plan  to  Prince 
George's  County  by  the  new  Developer. 
The  Peterson  Companies  L.  C.  reflecting 
changes  in  use  and  activities  for  the 
project.  Specifically,  the  new  uses 
contemplated  by  the  Peterson 
Companies  involve  a  change  bom 
residential  to  commercial  waterfrxint 
development  with  entertainment,  retail, 
restaurant  and  hospitality  venues  in 
accordance  with  Prince  George's  County 
Council  Bill  No.  CB-44-1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  H.  Shapiro.  General  Counsel. 
National  Capital  Planning  Commission^ 
801  Pennsylvania  Avenue.  NW., 
Washington.  DC  20576,  telephone 
(202)482-7223. 

SUPPLEMBfTARY  INFORMATION:  The 
parties  agree  to  the  following  text 
amendments:  Developer  in  the 
DEFINmONS  Section,  and  Preservation 
of  Green  Area  Along  Shoreline,  Other 
Green  Areas.  Hiker  Bike  Trail,  and 
Shoreline  Stabilization  in  the 
RESTRICTIONS  Section.  In  addition  a 


f  Publi&hml  al  53  FK  6209.  March  1. 1988. 
anMnded  55  FR  14498.  April  18.  1990.  and 
catT«ctad  at  55  FR  21674.  May  25.  1990. 


footnote  has  been  added  for 
RESTRICTIONS:  Provision  3.  Other 
Gnen  Anas  in  the  RESTRICTIONS 
Section  has  been  deleted,  and  the 
provisions  that  follow  have  been 
renumbered  accordingly;  and  the 
signatories  have  been  changed  to  reflect 
the  heads  of  the  two  agreeing  parties. 
The  text  amendments  are  as  follows: 
Footnote  to  RESTRICTIONS:  The 
language  in  this  MOU  will  be  further 
amended  upon  Commission  review  of 
updated  development  plans,  including 
the  inccnporation  of  revised  maps  for 
the  new  project  This  Fourth 
Amendment  to  the  MOU  has  been 
requested  by  the  new  Developer,  to 
facilitate  its  schedule  for  financing  and 
filing  an  appropriate  application  for 
review  by  the  Coimty.  These 
amendments  are  intended  to  achieve 
that  purpose.  The  Commission  will  act 
on  the  substance  of  the  Developer's 
proposal  upon  receipt  of  an  appropriate 
submission  including  a  revised 
conceptual  site  plan.  Nothing  in  this 
Fourth  Amendment  restricts  NCPC's 
authority  regarding  its  review  or  action 
on  this  project. 

Developer:  The  Peterson  Companies 
L.C.,  its  successor  and  assigns. 

2.  Green  Area  Along  Waterfront:  The 
Developer  shall  incorporate  green  areas, 
to  the  maximum  extent  practical,  along 
the  waterfront  and  throughout  the 
Waterfront  Parcel.  TTie  primary  focus  of 
the  green  area  shall  be  to  break  up 
continuous  linear  views  of  hardscape, 
structures  and  buildings.  A  justification 
for  the  percentage  of  green  area 
proposed  will  accompany  the 
Commission's  review  of  the  Developer's 
revised  Conceptual  Site  Plan  for  the 
property.  Green  areas  within  98  feet  of 
the  new  shoreline  generally  extending 
from  the  northern  boundary  of  the 
Gudelsky  Tract  to  Rosier  Point 
immediately  east  of  the  proposed 
restaurant  shall  not  contain  any 
buildings  or  structures,  except  that, 
between  85  feet  and  98  feet  from  the 
new  shoreline,  unenclosed  building 
appurtenances,  such  as  porches,  steps 
and  awnings,  may  be  constructed.  The 
approximately  3  acre  "RosaUe  Island  " 
site  shall  not  be  considered  green  area. 

4.  Trails:  The  Developer  will  dedicate 
or  grant  easements  for  continuous 
public  trails,  a  significant  portion  of 
which  shall  be  located  along  the 
waterfront,  that  will  permit  future 
connections  with  proposed  trails, 
including  the  Potomac  Heritage  Trail, 
along  the  Potomac  River  north  and 
south  of  Smoot  Bay. 

10.  Shoreline  Stabilization:  Subject  to 
the  requirements  of  the  Corps,  the 
Developer  shall  retain  the  right  to 
stabilize  the  shoreline  by  creating  a 


bulkhead,  revetment,  and/or  other 
means  along  the  entire  shoreline,  as  may 
be  necessary  according  to  sound 
engineering  practice.  Wherever 
practicable.  Uie  Developer  will  maintain 
or  provide  trees,  shrubs  and  other 
landscaping  behind  the  entire  shoreline 
protection  elements. 
Sandra  H.  Shapiro, 
General  Counsel. 
[FR  Doc.  98-3602  Filed  2-11-98;  8:45  am) 


NATIONAL  EDUCATION  GOALS 
PANEL 

Nodoe  Of  Meeting 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

Date  and  Time:  Saturday.  February 
21. 1998  from  9:30  a.m.  to  11:00  a.m. 

address:  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue.  NW.  SALON  F. 
Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Nelson.  Executive  Director,  1255  22nd 
Street.  NW,  Suite  502,  Washington,  DC 
20037.  Telephone  (202)  724-0015. 

SUMMARY:  The  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  that 
progress. 

Agenda  Items:  The  meeting  of  the 
Panel  is  open  to  the  public.  Agenda 
items  will  include:  1)  Panel  discussion 
and  action  on  Standards 
Implementation  policy  statements;  2) 
the  release  of  two  new  publications. 
Ready  Schools  and  Principles  and 
Recommendations  for  Early  Childhood 
Assessment  which  will  be  presented  by 
Sharon  Lynn  Kagan,  Yale  Bush  Center, 
and  Lorrie  Shepard.  University  of 
Colorado  at  Boulder;  and  3)  the  Panel 
will  discuss  policy  recommendations 
for  Early  Childhood  Assessment. 

Dated:  February  6, 1998. 

KenNaboii, 

Executive  Director,  National  Education  Goals 
Panel. 

[FR  Doc.  98-3510  Filed  2-11-98;  8:45  am] 
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NATIONAL  SCIENCE  RXMDAT10N 

Special  EmphMis  Panel  in  Advanced 
Netwforking  Infrastructure  &  neeearch 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Advanced  Networking  infrastructure  ft 
Research  (1207). 

Date  and  Time:  March  4. 1998;  8:30  a.m. 
to  SKW  p.m. 

Pface;  National  Science  Founclation,  4201 
Wilson  Boulevard,  Room  1175,  Arlington. 
VA  22230. 

Type  of  Meetings:  Closed. 

Contact  Person:  Darleen  Fisher,  Program 
Manager,  QSE/ANIR,  Room  1175,  National 
Science  Foundation  4201  Wilson  Boulevard. 
Arlington,  VA  22230  (703)  306-1950. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Special  Projects  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Govenuneat 
in  the  Sunshine  Act. 

Dated:  February  9, 1998. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  98-3554  Filed  2-11-98;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasia  Panel  in  Advanced 
Networking  Infrsstructure  &  Research; 
Notica  of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  02-463,  as 
amended).  During  the  period  March  3 
through  5. 1998.  the  Special  Emphasis 
Panel  in  Advanced  Networking 
Infrastructure  &  Research  (1207)  will  be 
holding  panel  meetings  to  review  and 
evaluate  research  proposals. 

Times:  8:30  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington,  VA. 

Type  of  Meetings:  Closed. 

Contact  Person.-Douglas  Gatchell,  Program 
Director,  Division  of  Advanced  Networking 
Infrastructure  &  Research,  Room  1175. 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington,  VA.  22230,  telephone  (703) 
306-1949. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 
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Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Connections  to  the  Internet 
Prograin  as  part  of  the  selection  process  for 
awutls. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  intonnation  of  a 
proprietary  or  confidential  natiuv.  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  522b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  9,  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-3555  Filed  2-11-98;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

MMting 

Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities;  Notice  of 
Meeting  In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinaiy  Activities  (#1193). 

Date  and  Time:  March  9.  13,  and  16.  1996: 
8:30  am — 5  .-00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Room  1150,  Arlington,  VA. 
22230 

Type  of  Meeting:  Closed. 

Contact  Person(s):  William  Agresti. 
Program  Director.  QSE/ELA.  Room  1 160. 
National  Science  Foundation.  4201  Wilson 
Blvd..  Arlington.  VA  22230.  Telephone:  (703) 
306-1980. 

Purpose  of  Meeting:  To  provide  advise  and 
recommendations  concerning  pro|x>sals 
submitted  to  NSF  for  Financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Experimental  Software  Systems  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conPidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  9. 1998. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc  98-3553  Filed  2-11-98:  8:45  ami 
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NATIONAL  SaENCE  FOUNDATION 

Advtoory  Commmee  for  Malhwnatlcil 
and  Physical  Sciancas;  Comminaa  of 
Vialtors;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as,  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  time:  March  4. 1998—8:00  p.m.- 
10:00  p.m.;  March  5-6. 1998 — 8:00  a.m.-5:00 
p.m. 

Place:  Rm.  1235.  NSF.  4201  Wilson 
Boulevard.  Arlington.  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Janet  Osteryoung. 
Director.  Division  of  Chemistry.  Room  1055, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1845. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Division  of  Chemistry. 

Reason  for  closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  prop>osal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  February  9. 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  98-3556  Filed  2-11-98;  8:45  ami 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphaais  Panel  In  Physica; 
Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science'' 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics. 

Dote  and  time:  March  2. 1998  from  8:00 
a.m.  to  5:00  p.m.,  Rm.  320. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Barry  Schneider.  Program 
Director  for  Atomic.  Molecular  and  Optical 
Plasma  Physics,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone;  (703)  30&-1890. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  Plasma  Physics 
Program. 

Agenda:  To  review  and  evaluate  proposals 
for  me  NSF  Plasma  Physics  Program  as  part 
of  the  selection  process  for  awards. 

Reason  for  closing:  The  project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 


exempt  under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act 

Dated:  February  9, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-3552  Filed  2-11-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

In  the  Matter  of  Omaha  Public  Power 
District;  Fort  Calhoun  Station.  Unit  No. 
1;  Exemption 

I 

The  Omaha  Public  Power  District 
(OPPD)  is  the  holder  of  Facility 
Operating  License  No.  DPR-40  for  the 
Fort  Calhoun  Station,  Unit  No.  1  (FCS) 
which  authorizes  operation  of  the  Fort 
Calhoun  Station,  Unit  No.  1.  The  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  one 
pressurized-water  reactor  at  the 
licensee's  site  located  in  Washington 
County,  Nebraska. 

n 

Section  70.24  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
sp>ecial  nuclear  material  (Sf^)  shall 
maintain  a  criticality  accident 
monitoring  system  in  each  area  where 
such  material  is  handled,  used,  or 
stored.  Subsectfons  (a)(1)  and  (a)(2)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  (a)(1) 
also  specifies  that  all  areas  subject  to 
criticality  accident  monitoring  must  be 
covered  by  two  detectors.  Subsection 
(a)(3)  of  10  CFR  70.24  requires  licensees 
to  maintain  emergency  procedures  for 
each  area  in  whidi  this  licensed  SNM 
is  handled,  used,  or  stored  and  provides 
that  (1)  the  procedures  ensure  that  all 
personnel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  licensees 
to  have  a  means  to  identify  quickly 
personnel  who  have  received  a  dose  of 
10  reds  or  more.  Subsection  (b)(2)  of  10 
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CFR  70.24  requires  licensees  to 
maintain  personnel  decontamination 
facilities,  to  maintain  arrangements  for  a 
physician  and  other  medical  personnel 
qualified  to  handle  radiation 
emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  firom  the  reqtiirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
StfM  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  licensee  who  believes  that  there  is 
good  cause  why  he  should  be  granted  an 
exemption  firom  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

m 

The  SNM  that  could  be  assembled 
into  a  critical  mass  at  FCS  is  in  the  form 
of  nuclear  fuel.  In  addition,  the  quantity 
of  SNM  other  than  fuel  that  is  stored  on 
site  in  any  given  location  is  small 
enough  to  preclude  achieving  a  critical 
mass.  As  set  forth  below,  the 
Commission's  technical  staff  has 
evaluated  the  possibility  of  an    . 
inadvertent  criticality  of  the  nuclear  fuel 
at  PCS. 

By  letter  dated  August  29, 1997,  as 
supplemented  by  letter  dated  October 
23, 1997,  the  licensee  requested  an 
exemption  firom  the  requirements  of  10 
CFR  70.24  in  its  entirety  for  FCS.  The 
licensee  proposes  to  handle  and  store 
imirradiated  fiiel  without  having  a 
criticality  monitoring  system  with  the 
sensitivity  required  by  10  CFR  70.24. 

The  basis  for  the  staff  to  determine 
that  inadvertent  or  accidental  criticality 
is  extremely  unlikely  can  be  established 
through  compliance  with  the  FCS 
Technical  Specifications,  the  geometric 
sptacing  of  fuel  assemblies  in  the  new 
fuel  storage  racks  and  s{>ent  fuel  storage 
pool,  and  administrative  controls 
imposed  on  fuel  handling  procedures. 

SNM,  as  nuclear  fuel,  is  stored  in  the 
new  fuel  storage  rack  and  in  the  spent 
fuel  pool.  The  spent  fuel  pool  is  used  to 
store  irradiated  fuel  under  water  after  its 
discharge  from  the  reactor  and  new 
(unirradiated)  fuel  prior  to  loading  into 
the  reactor.  New  fuel  is  stored  in  tiie 
new  fuel  storage  rack  in  a  dry  condition. 

SNM  is  also  present  in  the  form  of 
excore  fission  chamber  detectors  and 
startup  neutron  sources.  The  small 
quantity  of  SNM  present  in  these  latter 
items  precludes  an  inadvertent 
criticality. 

The  spent  fuel  pool  is  designed  to 
store  the  fuel  in  a  geometric  array  using 
a  solid  neutron  absorber  that  precludes 
criticality.  The  effiactive  neutron 


multiplication  fiKrtor,  ken,  is  maintained 
less  than  or  equal  to  0.95  by  the  solid 
neutron  absorber  for  fuel  enriched  to  4.5 
wt%  U-235.  Although  soluble  boron  is 
maintained  in  the  spent  fuel  pool,  no 
credit  is  taken  for  it  in  determining  kcrr- 

The  new  fuel  storage  racks  maybe 
used  to  receive  and  store  new  fiiel  in  a 
dry  condition  upon  arrival  onsite  and 
prior  to  loading  in  the  reactor  or  spent 
fuel  pool.  The  spacing  between  new  fuel 
assemblies  and  the  solid  neutron 
absorbers  in  the  storage  racks  is 
sufficient  to  maintain  the  dry  array  in  a 
subcritical  condition.  The  new  fuel 
storage  rack  is  located  at  an  elevation  of 
18.75  feet  above  the  main  floor  which 
provides  adequate  drainage  and 
precludes  flooding.  Because  no  fire 
protection  sprinkler  system  exists  in 
this  area,  there  is  no  source  of  low- 
density  aqueous  foam  optimum 
moderation.  The  ciurent  approved 
maximiun  enrichment  of  4.5  vrt%  U- 
235  for  the  new  fuel  assemblies  results 
in  a  maximum  keir  of  less  than  0.90 
luder  dry  conditions. 

Nuclear  fuel  is  moved  between  the 
NRC-approved  shipping  containers,  the 
new  fuel  storage  racks,  the  reactor  . 
vessel,  and  the  spent  fuel  pool  to 
accommodate  refueling  operations.  In 
all  cases,  fuel  movements  are 
procedurally  controlled  and  designed  to 
preclude  conditions  involving  criticality 
concerns.  For  example,  diuing  new  fuel 
receipt  inspection,  FCS  fuel  handling 
procedures  allow  a  maximum  of  two 
fuel  assemblies  to  be  in  the  inspection 
stands  in  the  receipt  area  (out  of  the 
shipping  container  and  not  in  the  new 
fiiel  storage  rack).  However,  when 
installed  in  the  inspection  stands,  both 
assemblies  have  an  edge-to-edge 
separation  distance  in  excess  of  14  feet. 
This  geometric  spacing  is  well  in  excess 
of  that  maintained  by  the  NRC-approved 
shipping  container  (approximately  3 
inches).  There  are  no  sprinklers  in  the 
new  fuel  receipt/storage  room  and  the 
use  of  fire  fighting  equipment  is  very 
unlikely  since  there  are  no  combustible 
materials  permanently  stored  in  this 
room.  Even  if  fire  suppression  water 
were  introduced  into  the  room, 
sufficient  drainage  exists  to  preclude 
potential  moderation  of  new  fuel 
assemblies.  Therefore,  because  of  the 
large  physical  separation  of  new  fuel 
assemblies  and  the  extremely  unlikely 
event  of  any  potential  moderation,  there 
is  sufficient  assurance  that  ketr  remains 
less  than  0.95,  thus  precluding 
criticality. 

FCS  was  licensed  to  the  70  General 
Design  Criteria  for  Nuclear  Power  Plant 
Construction  pubUshed  as  drafts  in  the 
Federal  Register  (32  FR  10213)  on  July 
11, 1967.  Draft  Criterion  18,  Monitoring 


Fuel  and  Waste  Storage,  was  met.  As 
noted  in  Section  11.2.3  and  Appendix  G 
of  the  FCS  Updated  Safety  Analysis 
Report,  area  monitoring  of  dose  rates  is 
supplied  in  the  containment  and 
auxiliary  buildings,  including  the  fuel 
storage  areas.  Local  and  control  room 
alarms  and  fndicators  (not  necessarily 
meeting  the  10  CFR  70.24  sensitivity 
requirements)  are  provided  to  alert 
personnel  to  take  appropriate  action  in 
the  unlikely  event  of  excessive  radiation 
levels  due  to  accidental  criticaUty. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  SNM,  personnel 
would  be  alerted  to  that  fact  and  would 
take  appropriate  action.  In  view  of  the 
above  information,  the  staff  has 
determined  that  it  is  extremely  imlikely 
for  an  inadvertent  criticality  to  occur  in 
SNM  handling  or  storage  areas  at  FCS. 
Criticality  is  precluded  with  the  present 
design  configuration.  Technical 
Specification  requirements, 
administrative  controls,  and  the  fuel 
handling  equipment  and  procedures.  In 
addition,  as  described  above,  the 
.  licensee  has  radiation  monitors,  as 
required  by  General  Design  Criterion  63, 
in  fuel  storage  and  handling  areas. 
These  monitors  vnll  alert  personnel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safety 
actions.  The  low  probability  of  an 
inadvertent  criticality,  together  with  the 
licensee's  adherence  to  General  Design 
Criterion  63,  constitutes  good  cause  for 
granting  an  exemption  to  the 
requirements  of  10  CFR  70.24. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  thefublic  interest. 
Therefore,  the  Commission  hereby 
grants  Omaha  Public  Power  District  an 
exemption  as  described  in  Section  n 
above  from  10  CFR  70.24,  "Criticality 
Accident  Requirements"  for  the  Fort 
Calhotm  Station. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (63  FR  5821). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
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Datsd  at  Rockville.  Maryland,  this  6th  day 
of  February  1998. 

Frank  J.  MiragBa,  Jr., 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  96-3582  Filed  2-11-98:  8:45  ami 


NUCLEAR  REGULATORY 
COMMWglON 

Advisory  CommtttM  on  Nudaar 
Waata;  Notica  of  MaaUng 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  98th 
meeting  on  February  24-26. 1998.  Room 
T-2B3. 11545  Rockville  Pike.  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Wednesday.  December  3, 
1997  (62  FR  63970). 

The  entire  meeting  will  be  open  to 
pubUc  attendance. 

The  schedule  for  this  meeting  is  as 
follows:  Tuesday.  February  24. 1998— 
8:30  a.m.  until  6:00  p.m.;  Wednesday. 
February  25,  1998 — 8:30  a.m.  until  6:00 
p.m.;  Thursday,  February  26, 1998— 
8:30  a.m.  imtil  4:00  p.m. 

A.  Meeting  With  NRCs  Diiector, 
DiTiaion  of  Waste  Management,  Office 
of  Nuclear  Material  SaCrty  and 
SafBgnards  (NMSS) 

The  Committee  will  meet  with  the 
Director  to  disctiss  recent  developments 
within  the  division  such  as 
developments  at  the  Yucca  Mountain 
project,  rules  and  guidance  under 
development,  available  resources,  and 
other  items  of  mutual  interest. 

B.  Viability  Assessment 

Representatives  of  the  Department  of 
Energy's  Yucca  Mountain  Pro)ect  office 
will  discuss  the  status  of  the  viabiUty 
assessment  being  performed  for  the 
proposed  high-level  waste  repository. 
The  purpose  of  this  effort  is  to  make  an 
infonned  assessment  of  the  viability  of 
licensing  and  dftistructing  a  repository 
at  Yucca  Mountain,  NV. 

C  Rjsk-Infbrmed  and.  Where 
Appropriate,  Performance-Based 
■sgnlatian 

The  Committee  will  review  a 
proposed  Commission  paper  on  the  use 
of  risk-informed  and.  where 
appropriate,  performance-based  and  less 
prescriptive  regulation  by  NRCs  Office 
of  Nuclear  Materials  Safety  and 
Safeguards. 

D.  Implementing  Rule  for  the  Proposed 
Yucca  Mountain  Repository 

The  Committee  will  review  the  NRC 
stafTs  proposed  strategy  for 


development  of  regulations  governing 
disposal  of  high-level  waste  at  the 

f>roposed  Yucca  Mountain.  NV  high- 
evel  waste  repository. 

E.  Nuclear  Waste  Related  Research 

The  Committee  will  review  various 
aspects  of  waste  related  research  that  is 
underway  or  planned  in  preparation  of 
sending  a  report  to  the  Commission. 
Participants  may  include 
representatives  of  the  NRC  staff,  the 
nuclear  industry,  and  possibly 
individuals  representing  foreign 
programs. 

F.  Preparation  of  ACNW  Reports 

The  Committee  will  discuss  planned 
reports,  including  comments  on  the 
NRC/NMSS  staff's  high-level  waste 
Issue  Resolution  Status  Report;  nuclear 
waste  research  activities;  risk-informed 
and,  where  appropriate,  performance- 
based  regulation;  the  implementing  rule 
for  the  proposed  Yucca  Mountain 
repository;  and  other  topics  discussed 
during  this  and  previous  meetings  as  the 
need  arises. 

G.  Committee  Actirities/Futiire  Agenda 

The  Conunittee  will  evaluate  topics 
proposed  for  future  consideration  by  the 
full  Conunittee  and  Working  Groups. 
The  Committee  will  discuss  ACNW- 
related  activities  of  individual  members. 

H.  Miscellaneous 

The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  2,  1997  (62  FR  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  pubUc.  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 


regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  tiie  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chainnan  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as'to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366).  between  8:00 
a.m.  and  5:00  p.m.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
avaiUble  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  February  6, 1998.' 
I«hn  C  Hoyk. 

Acting  Advisory  Conunittee  Management 
Officer. 
(FR  Doc  98-3526  Filed  2-11-98;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Advlaofy  Committaa  on  Raactor 
Safaguarda  Suboommmaa  MaaOng  on 
Tharmal  Hydraulic  and  Savara- 
Acddant  PtMnomana;  Notica  of 
Maating 

The  ACRS  Subconunittee  on  Thermal- 
Hydraulic  and  Severe-Accident 
Phenomena  will  hold  a  meeting  on 
February  18, 1998,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
February  18.  1998—8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  review  the 
elements  of  the  NRC  Office  of  Nuclear 
Regulatory  Research  Programs 
pertaining  to  thermal-hydraulics,  in 
support  of  the  ACRS  report  to  the 
Commission  on  Safisty  Research.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deUberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concturence  of  ue  Subcommittee 
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Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  tne 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangemfflits  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presoitations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  reschedided,  die 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opporttmity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  ocaured. 

Dated:  February  6, 1998. 
Medhat  El-Zeftawy. 
Acting  Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  98-3527  Filed  2-11-98;  8:45  am) 
saxsiQ  cooE  7saft-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Adviaory  Committaa  on  Reactor 
Safaguarda;  Maating  of  the  ACRS 
Subcommltlaa  on  Reliability  and 
ProbablHatic  Riak  Aaaaaamant;  Notica 
of  Maating 

The  ACRS  Subconunittee  on 
Rehability  and  ProbabiUstic  Risk 
Assessment  will  hold  a  meeting  aa 
February  19  and  20, 1998,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Ma^land. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Thursday.  February 
19, 1998—8:30  OMi.  until  the  conclusion 


of  business.  Friday,  February  20.  1998 — 
8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
proposed  final  Standard  Review  Plan 
(SRP)  Sections  and  Regulatory  Guides 
for  risk-informed,  performance-based 
regulation  including  individual 
appUcations  for  graded  quality 
assurance,  technical  specifications,  and 
inservice  testing.  The  Subcommittee 
will  review  the  matter  included  in  the 
Staff  Requirements  Memorandum  dited 
October  16, 1997,  regarding  elevation  of 
core  damage  frequency  to  a  fundamental 
goal  and  possible  revision  to  the 
Commission's  Safisty  Goal  Policy 
Statement.  The  Subcommittee  will  also 
review  industry-initiated  risk-informed 
pilots  related  to  the  development  of  full- 
scope  probabilistic  risk  assessments 
(PRAs)  and  the  use  of  quantitative 
health  objectives.  The  Subcommittee 
may  also  discuss  staff  and  industry 
activities  in  the  area  of  performance- 
based  regulation  and  efforts  to  develop 
standards  for  PRA  quahty.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concturence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  diuing  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subconunittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  diuing  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Fiuther  mforroation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 


between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  February  6. 1998. 
Medhat  El-Zefta%*y. 
Acting  Chief,  Nuclear  Reactors  Branch. 
IFR  Doc.  98-3528  Fijed  2-11-98;  8:45  am] 
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PEACE  CORPS 

Information  Collaction  Raquaata  Under 
OMB  Review 

agency:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  piusuant  to  the  Paperwoii^ 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  annoimces  that  the  Peace 
Corps  has  submitted  to  the  OfBce  of 
Management  and  Budget  a  request  to 
approve  the  reinstatement  of  die 
National  Agency  Check  Questionnaire 
for  Peace  Corps  Volimteer  Backgroimd 
Investigation  (PC-5).  Section  22  of  the 
Peace  Corps  Act  (22  U.S.C.  2501  et  seq.) 
mandates  that  "all  persons  employed  or 
assigned  to  duties  under  the  Act  shall  be 
investigated  to  insure  employment  or 
assignment  is  consistent  with  national 
interest  in  accordance  with  standards 
and  procedures  established  by  the 
President."  A  copy  of  the  information 
collection  may  be  obtained  from  Stuart 
Moran,  Office  of  Volunteer  Recruitment 
and  Selection,  United  States  PEACE 
CORPS,  1990  K  Street,  NW, 
Washii^on,  DC  20526.  Mr.  Moran  may 
be  contacted  by  telephone  at  (202)  606- 
2080.  Peace  Corps  invites  comments  on 
whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  the  functions  of  the 
Peace  Corps,  including  whether  the 
information  will  have  practical  use;  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quahty.  utifity  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
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Comments  on  this  form  should  b« 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB,  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  National  Agency  Check 
Questionnaire. 

Need  for  and  Use  of  This  Information: 
Peace  Corps  needs  this  information  in 
order  to  process  applicants  for 
Volunteer  service.  The  information  is 
used  to  insure  that  potential  Volunteer's 
assignment  is  consistent  with  the 
national  interest  in  accordance  with  the 
standards  and  procedures  established  by 
the  President. 

Respondents:  Individuals  who  have 
appUed  for  Peace  Corps  service  and 
have  been  nominated  to  a  specific 
program. 

Respondents  Obligation  To  Reply: 
Required  to  obtain  benefits. 

Burden  On  the  Public 

a.  Annual  reporting  biuden:  2,500  hrs. 

b.  Annual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  15  minutes. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  10,000. 

f.  Estimated  cost  to  respondents: 
$4.03. 

This  notice  is  issued  in  Washington, 
DC,  on  February  9, 1998. 
WUUaa  C  Piatt. 

Associate  Director  for  Management. 
IFR  Doc  9»-3S42  Filed  2-11-98:  0:45  am) 


PEACE  CORPS 

Infonwtlon  Collection  Requeets  Under 
0MB  Review 

AOeCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 


t:  Pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
this  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  reinstatement  of  the  Peace 
Corps  Volunteer  Application.  A  copy  of 
the  information  collection  may  be 
obtained  from  Stuart  Moran.  Office  of 
Volunteer  Recruitment  and  Selection, 
United  States  PEACE  CORPS.  1900  K 
Street,  NW,  Washington.  DC  20526.  Mr. 
Moran  may  be  contacted  by  telephone  at 
(202)  606-2080.  The  Peace  Corps  invites 
comments  on  whether  the  proposed 
collection  of  information  is  necessary 


for  proper  performance  of  the  functions 
of  the  Peace  Corps,  including  whether 
the  proposed  collection  of  information 
is  necessary  for  proper  performance  of 
the  functions  of  the  Peace  Corps, 
including  whether  the  information  will 
have  practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  this  form  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget.  NEOB,  Washington,  DC  20503. 

Infbfmati<ni  Collection  Abstract 

Title:  Peace  Corps  Volunteer 
Application. 

Need  for  and  Use  of  this  Information: 
Peace  Corps  needs  this  information  in 
order  to  process  applicants  for 
Volunteer  service.  The  information  is 
used  to  determine  qualifications  and 
potential  for  placement  of  applicants. 

Respondents:  Individuals  who  apply 
for  Peace  Corps  service. 

Respondents  Obligation  To  Reply: 
Required  to  obtain  benefits. 

Burden  on  the  Public 

a.  Annual  reporting  burden:  30,000 
hrs. 

b.  Annual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  3  hrs. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  Ukely 
respondents:  10.000. 

f.  Estimated  cost  to  respondents: 
$38j98. 

This  notice  is  issued  in  Washington, 
DC  on  February  9. 1998. 
William  CPUn. 

Associate  Director  for  Management. 
IFR  Doc.  9ft-3543  Filed  2-11-98:  8:45  am) 


POSTAL  SERVICE 

Information  Baeed  Indicia  Program 
(IBIP) 

lUlENCY:  Postal  Service. 

action:  Announcement  of  public 

meeting  on  IBIP. 


conjunction  with  IBIP.  The  purpose  of 

the  meeting  will  be  to  present  the 

current  status  and  an  orientation 

regarding  IBIP.  It  will  be  held  Thursday 

March  12, 1998,  at  the  Las  Vegas  Hilton, 

3000  Paradise  Road,  Las  Vegas,  NV 

89109-1283. 

DATES:  Reservations  for  this  meeting 

may  be  made  by  calling  Ed  ZeUckman 

or  Dana  Brown  at  (202)  268-6794. 

Reservations  may  be  made  until  March 

6, 1998;  however,  we  encourage  you  to 

call  earUer  as  there  is  limited  seating 

available. 

Stanley  F.  Miret. 

Chief  Counsel,  Legislative. 

(PR  Doc.  98-3509  Filed  2-11-98;  8:45  am] 

8ILUN0  oooa  7no-t»# 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3068] 

State  of  Florida 

Manatee  Coimty  and  the  contiguous 
Counties  of  DeSoto.  Hardee, 
Hillsborough,  Polk,  and  Sarasota  in  the 
State  of  Florida  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
storms  and  flooding  that  occurred  on 
January  23, 1998.  AppUcations  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  April  2, 1998, 
and  for  economic  injury  until  the  close 
of  business  on  October  30,  1998  at  the 
address  listed  below  or  other  locally 
announced  locations: 
&nall  Business  Administration. 
Disaster  Area  2  Office, 
One  Baltimore  Place, 
Suite  300, 
Atlanta,  GA  30308 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 
Homewfwiers  with  credrt  avait- 
at)le  eisewtiere  

7.250 

Homeowners     wittwut     credK 
availat>le  eisewtiere 

3.625 

Businesses  with  credit  availabie 
etsewhere  

Businesses  and  non-profit  orga- 
nizations wittwut  vedit  avail- 
ebie  elsewhere  

8.000 
4.000 

Others  (including  non-profit  or- 
gar>izations)  vnth  credit  avaii- 
at)te  eisewt>ere  

7.125 

For  boonomic  injury: 
Businesses  and  smal  agricul- 
tural    cooperatives     without 
credrt  available  aisawhera 

4.000 

:  The  Postal  Service  will  be 
hosting  another  Public  Meeting  in 


The  number  assigned  to  this  disaster 
for  physical  damage  is  305606  and  for 
economic  injury  the  number  is  972700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  January  30, 1998. 
Aids  Alvarez. 
Administrator. 

(FR  Doc.  98-3558  Filed  2-11-98;  8:45  am] 
BILUNQ  OOOE  «)2S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »3052] 

State  of  Maine;  Amendment  #1 

In  accordance  with  a  notice  fit>m  the 
Federal  Emergency  Management  Agency 
dated  January  25, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  5, 1998  and  continuing  through 
January  25, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  16, 1998  and  for  economic  injury 
the  deadline  is  October  15, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  30, 1998. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-3557  Filed  ^-11-98;  8:45  am] 

BILUNG  OOOE  MaS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3054] 

State  Of  New  Hampshire;  Amendment 
#1 

In  accopdance  with  a  notice  fit>m  the 
Federal  Emergency  Management  Agency 
dated  January  29, 1998.  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  7, 1998,  and  continuing  through 
January  25, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  25, 1998,  and  for  economic 
injury  the  deadline  is  October  24, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  30, 1998. 
Harbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-3559  Filed  2-11-98:  8:45  am) 
BUUNG  cooE  aots-ei-p 


DEPARTMENT  OF  STATE 

Shipping  Coordinating  Committee; 
Subcommittee  for  the  Prevention  of 
Marine  Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  Tuesday,  March  24, 
1998,  at  9:30  AM  in  Room  2415.  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  DC. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  forty  first  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  41)  of  the 
International  Maritime  Organization 
(IMO).  MEPC  41  will  be  held  from 
March  30-April  3, 1998.  Proposed  U.S. 
positions  on  the  agenda  items  for  MEPC 
41  will  be  discussed. 

The  major  items  for  discussion  for 
MEPC  41  will  begin  at  9:30  AM  and 
include  the  following: 

a.  Prevention  of  pollution  from 
offshore  oil  and  gas  activities; 

b.  Identification  and  protection  of 
Special  Areas  and  Particularly  Sensitive 
Sea  Areas; 

c.  Interpretation  and  amendments  of 
MARPOL  73/78  and  related  Codes; 

d.  Follow-up  to  the  Conference  on 
prevention  of  air  pollution  from  ships; 

e.  Harmful  aquatic  organisms  in 
ballast  water; 

f.  Harmful  effects  of  the  use  of 
antifouling  paints  for  ships; 

g.  Promotion  of  implementation  and 
enforcement  of  MARPOL  and  related 
codes,  including  the  development  of  an 
IMO  manual  on  MARPOL.  How  to 
enforce  it; 

h.  Implementation  of  the  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  Convention  (OPRC),  and; 

i.  Irradiated  Nuclear  Fuel  Code  related 
matters. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
Ray  Perry,  U.S.  Coast  Guard 
Headquarters  (G-MSO-4),  2100  Second 
Street,  SW,  Washington,  DC  20593- 
0001:  Telephone:  (202)  267-2714. 

Dated:  January  29, 1998. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  98-3538  Filed  2-11-98;  8:45  am] 
BiuMQ  OOOE  4no-ar-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Montgomery  County,  Maryland 

agency:  Federal  Highway 
Administration  (FHWA).  DOT.    • 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Montgomery  County,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Renee  Sigel,  Planning,  Research, 
and  Environment  Team  Leader,  Federal 
Highway  Administration,  The  Rotunda 
Suite  220,  711  West  40th  Street. 
Baltimore,  Maryland  21211.  Telephone: 
(410)  962-4440. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  MD  97  in  Montgomery  County, 
Maryland.  Proposed  alternates  will 
address  congestion  and  safety  problems 
on  existing  MD  97  in  the  historic  Town 
of  Brookeville.  The  project  limits  are 
from  Gold  Mine  Road  to  north  of 
Holiday  Drive,  a  distance  of 
approximately  two  miles. 

Alternatives  under  consideration 
include  taking  no  action  and 
constructing  bypasses  around 
Brookeville.  Five  bypass  alternatives, 
proposing  a  two  lane  access  controlled 
roadway  on  new  location,  have  been 
retained  for  detailed  study.  Four 
alternatives  would  bypass  Brookeville  to 
the  west  and  one  would  bypass 
Brookeville  to  the  east. 

Alternatives  to  improve  the  existing 
alignment  through  Brookeville  were 
initially  considered  but  were  eliminated 
due  to  the  resulting  adverse  effects  on 
the  historic  district. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  and  citizen  groups  who 
have  previously  expressed  or  are  known 
to  have  an  interest  in  this  proposal.  It  is 
anticipated  that  a  PubUc  Hearing  will  be 
held  in  1998.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  a  Public  Hearing. 
Pubhc  notice  will  be  given  of  the 
availability  of  the  Draft  EIS  for  review 
and  of  the  time  and  place  of  this 
hearing.  An  Alternates  Public  Meeting 
was  held  in  May  1996.  No  formal 
scoping  meeting  is  plaimed  at  this  time. 
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To  ensure  that  the  full  range  of  iMues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestion  are 
invited  from  all  interested  parties. 
Comments  or  questions  concerning 
these  proposed  actions  and  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulation 
implenienting  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 
Issued  on:  February  3, 1998. 

Planning.  Research  and  Environment  Team 
Leader.  Baltimore. 

|FR  Doc.  98-3590  Filed  2-11-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

RM«arch  and  Special  Programs 
Administration 

(NoMoa  Na  90-21 

Hazardous  Matarials  in  Intrastata 
Commarca;  Public  Maatlnga  Ralatad  to 
Implamantation  and  Complianca 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  aimounces  a 
series  of  four  public  meetings  to  provide 
intormation  and  accept  questions 
regarding  regulations  issued  under 
Docket  HM-200,  "Hazardous  Materials 
in  Intrastate  Transportation."  published 
in  the  Federal  Register  on  January  8, 
1997  (62  FR  1208).  The  regulaUons 
require  that  most  intrastate  shippers  and 
carriers  comply  with  the  Hazandous 
Materials  Regulations  (HMR)  and 
provide  a  number  of  exceptions  to 
reduce  regulatory  burdens.  The 
meetings  are  intended  to  assist  in 
understanding  and  complying  with  the 
new  requirements. 

DATES:  Public  Meetings.  Public  meetings 
will  be  held  as  follows: 

(1)  March  26, 1998  in  Lincoln. 
Nebraska: 

(2)  April  7. 1998  in  Irving.  Texas: 

(3)  April  22,  1998.  in  Decatur. 
Georgia:  and 

(4)  May  5, 1998.  in  Seattle, 
Washington. 

AOOHESSCS:  Meetings.  See 
Supplementary  Information  for  specific 
times,  locations  and  agendas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  La  Valla,  Office  of  Hazardous 


Materials  Standards.  (202)  366-8553, 
Research  and  Special  Programs 
Administration.  400  Seventh  Street.  SW, 
Washington.  DC  20590-0001.  E-mail 
address:  rulesOrspa.dot.gov. 

8UPPI.QSNrARY  INFORMATION: 

On  January  8. 1997.  RSPA  published 
a  final  rule  in  the  Federal  ^pgiitei  (62 
FR  1208)  which  amended  the  Hazardous 
Materials  Regulations  (HMR:  49  CFR 
parts  171-180)  to  expand  the  scope  of 
the  regulations  to  include  most 
intrastate  transportation  of  hazardous 
materials.  RSPA  also  provided 
exceptions  to  the  regulations  to  reduce 
the  impact  on  persons  newly  subject  to 
the  HMR  and  others.  Exceptions  for 
agricultural  operations  are  found  in 
§  173.5;  exceptions  for  materials  of  trade 
(MOTS)  are  found  in  §  173.6;  and 
exceptions  for  non-specification 
packagings  for  flammable  liquid 
petroleum  products  are  found  in 
§  1 73.8.  As  part  of  an  outreach  program 
to  assist  the  public  in  understanding 
and  complying  with  these  regulations. 
RSPA  is  holding  four  public  meetings. 

Conduct  of  Meetings 

Meetings  will  be  informal,  intended  to 
produce  dialogue  between  agency 
personnel  and  those  persons  afiiected  by 
the  expansion  of  the  scope  of  the  HMR. 

Meeting  Schedule  and  Agendas 

The  public  meetings  will  be  held  at 
the  following  locations: 

(1)  March  26.  1998.  from  9  a.m.  to  12 
noon  in  Lincoln,  Nebraska,  Best 
Western  Airport  Inn.  1-80  and  Airport 
Exit  #399,  (402)  475-9541; 

(2)  April  7. 1998,  from  9  a.m.  to  12 
noon  in  Irving,  Texas.  Wilson  World 
Hotel.  4600  West  Airport  Freeway,  (972) 
513-0800; 

(3)  April  22,  1998.  from  9  a.m.  to  12 
noon  in  Decatur,  Georgia,  Holiday  Inn 
Hotel  &  Conference  Plaza.  130 
Clairemont  Avenue.  (404)  371-0204: 
and 

(4)  May  5.  1998.  from  9  a.m.  to  12 
noon  in  Seattle.  Washington.  Double 
Tree  Hotel.  18470  Pacific  Highway 
South.  (206)  439-6130. 

If  there  is  interest,  the  meetings  will 
resume  after  lunch. 

Issued  in  Washington.  DC  on  February  6, 
1998  under  authority  delegated  in  49  CFR. 
Alan  I.  Robnts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  98-3562  Filed  2-11-98:  8:45  am) 
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BuuuMsi  nail  iTopamaa,  wa. 
Atandonmant  Ejwmptton    In 
Pamiacot  and  Dunklin  Countlaa,  MO. 
and  Doothaal  Raglonal  RaU 
Corporation— OiacontkHianoa 
Examption— In  Pamlaoot  and  Dtmldbi 
Countiaa.MO 

On  January  23, 1998,  Bootheel  Rail 
Propmties,  Inc.  (BRP)  and  Bootheel 
Regional  Rail  Corporation  (BRRC)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C  10502 
for  exemption  fit>m  the  provisions  of  49 
U.S.C.  10903  for  BRP  to  abandon  and 
BRRC  to  discontinue  service  over  a  line 
of  railroad  known  as  the  Hayti-Kennett 
Branch,  extending  &t>m  milepost 
212.73,  near  Hayti.  MO,  to  milepost 
230.00,  near  Kennett,  MO.  a  distance  of 
17.27  miles  in  Pemiscot  and  Dunklin 
Counties,  MO.  The  line  traverses  U.S. 
Postal  Service  ZIP  Codes  63851.  63857, 
63871,  and  63827..  There  are  no  agency 
stations  located  on  the  line. 

The  line  does  not  contain  Csderally 
granted  rights-of-way.  Any 
documentation  in  BRP's  possession  will 
be  made  available  promptly  to  those 
requesting  it.  Because  BRP  and  BRRC 
are  proposing  to  abandon  and 
discontinue  service  respectively  over 
their  entire  lines,  no  labor  conditions 
will  be  imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  May  13, 1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  S900  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  March  4, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  Nos.  AB-S03 
(Sub-No.  IX)  and  AB-502  (Sub-No.  IX) 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
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Street.  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  Karl  Morell.  Suite  225, 
1455  F  Street.  N.W.,  Washington.  DC 
20005. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695]. 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  February  5, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  OfBce  of  Proceedings. 
VanioD  A.  Williams, 
Secretary. 
(FR  Doc.  98-3546  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 

[8TB  Doctot  Na  AB-632X] 

The  Cincinnati  Terminal  Railway  Co.  > 
Ondiana  A  Ohio  Railway  Co., 
Successor)— Discontinuance  of 
Service  Exemption— In  Cincinnati. 
Hamilton  County,  OH 

The  Cincinnati  Terminal  Railway 
Company  (CTER)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1 152 
Subpart  F— Exempt  Abandonments  and 
Discontinuances,  to  discontinue  service 


■  The  andnnati  Tanninal  Company  was  merged 
Into  lORY  in  a  transaction  that  was  the  subtact  of 
a  notio*  of  •xampUon  in  RaUTex.  Inc.,  Indiana  fr 
Ohio  Bail  CoiB^  Cindtmati  Terminal  HaHway 
Company,  bidiana  and  Ohio  Bailroad,  Inc.,  tndiana 
8r  Ohio  Railway  Company  and  Indiana  S-  Ohio 
Central  Railroad,  Inc. — Corporate  Family 
Tranmtction  Exemption,  STB  Financa  Docket  No. 
33530  (STB  Mnrad  Jaa  9. 1S»S).  We  have  accepted 
the  notice  of  exemption  at  filed  with  an  amended 
caption  to  reflect  CTER's  merger  into  Indiana  and 
Ohio  Railway  Company  because  no  party  will  be 
prejudiced  and  becauM  the  lease  had  terminated 
while  CTER  was  still  the  party  in  interest 


under  a  lease  that  has  been  terminated.  2 
The  lease  was  limited  to  certain 
overhead  movements  over  a  line  of 
railroad  owned  by  the  Norfolk  and 
Western  Railway  Company  (NW)  that 
traveled  the  entire  Riverfiront  Rimning 
Track,  extending  between  Survey 
Station  84-t-80±  and  Siuvey  Station 
4+20±  (former  milepost  LM-1 19+1 756 
feet±),  a  distance  of  approximately  1.5 
miles,  in  Cincinnati,  Hamilton  County, 
OH.  3  The  line  traverses  United  States 
Postal  Service  Zip  Codes  45202  and 
45203.  There  are  no  stations  on  the  line. 

CTER  has  certified  that:  (1)  No  local 
traffic  has  moved  via  CTER  pursuant  to 
the  lease  rights  for  at  least  2  years;  (2) 
any  overhead  traffic  that  previously 
moved  over  the  line  can  be  rerouted 
over  other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surfiace 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  of  49  CFR  1105.12 
(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met.  * 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10S02(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  to  subsidize  continued 
rail  service  has  been  received,  this 
exemption  will  be  effective  on  March 


'  See  The  Cincinnati  Terminal  Railway  Co. — 
Lease  Exemption — Norfolk  and  Western  Railway 
Company,  Financa  Docket  No.  32519  (ICC  served 
Aug.  31. 1994).  The  lease,  dated  June  24, 1994, 
became  eSisctive  on  July  1,  1994,  and  was  later 
terminated  by  NW  on  May  31, 1996,  effective  July 
1,1996. 

'  Concurrent  filings  %vete  made  in:  STB  Docket 
No.  AB-290  (Sub-No.  IMX).  Norfolk  and  Western 
Railway  Company— Abandonment  Exemption — In 
Cincinnati.  Hamilton  County,  OH,  STB  Docket  No. 
AB-167  (Sub-No.  liaOX),  Consolidated  Rail 
CorponOion — Discontinuance  of  Trackage  Rights 
Exemption — in  Cincinnati,  Hamilton  County,  OH; 
and  STB  Docket  No.  AB-31  (Sub-No.  30).  Grand 
ThinJc  Western  Railroad  Incorporated — Adverse 
Discontinuance  of  Trackage  Rights  Application — A 
Line  <^  Norfolk  and  Western  Railway  Company  in 
Cincinnati,  Hamilton  County,  OH. 

*  No  environmental  or  historical  documentation 
is  required  here,  pursuant  to  49  CFR  llOS.6(bX3). 


14, 1998,3  imless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  a  formal  expression  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2),  6  must  be  filed  by 
February  23, 1998.  Petitions  to  reopen 
must  be  filed  by  March  4, 1998,  with: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morrell.  Ball  Janik, 
LLP,  1455  F  Street.  NW,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided:  February  6. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  OfBce  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-3619  Filed  2-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 

(STB  Docket  Na  AB-167  (Sul>-Na  1 1SOX)] 

Conaoiidated  Rail  Corporation— 
Diacontinuance  of  Tracicage  Righta 
Exemption— in  Cincinnati.  Hamilton 
County,  OH 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CTR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Trackage  Rights,  for 
the  discontinuance  of  trackage  rights 
over  Norfolk  and  Western  Railway 
Company's  entire  Riverfront  Running 
Track,  extending  from  a  Point  A  near 
the  Oasis  Block  Station  to  Point  B  in  the 
southern  line  of  Front  Street  near  its 
intersection  with  Smith  Street,  a 
distance  of  approximately  1.5  miles,  in 
Cincinnati,  Hamilton  Cotmty,  OH.'  The 
line  traverses  United  States  Postal 
Service  ZIP  Codes  45202  and  45203. 
There  are  no  stations  on  the  line.^ 


'Because  this  is  a  discontinuance  proceeding  and 
not  an  abandonment,  there  is  no  need  to  provide 
for  trail  use/rail  banking  or  public  use  conditions. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(0(25). 

'  Conrail  had  acquired  the  trackage  rights 
pursuant  to  the  Final  System  Plan  under  the 
Regional  Rail  Reorganization  Act  of  1973. 

'Concurrent  filings  were  made  in:  STB  Docket 
No.  AB-290  (Sub-No.  184X).  Norfolk  and  Western 
Railway  Company— Abandonment  Exemption — In 
Cincinnati,  Hamilton  County.  OH;  STB  Docket  No. 
AB-532X,  The  Cincinnati  Terminal  Railway 
Company  (Indiana  fr  Ohio  Railway  Company, 
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Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  via 
Conrail  pursuant  to  the  trackage  rights 
for  at  least  2  years:  (2)  any  overhead 
traffic  can  be  rerouted  over  other  lines; 
(3)  DO  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  ofsuch  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  of  49  CFR 
1105.12  (newspaper  notice)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met.' 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  l.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10S02(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  to  subsidize  continued 
rail  service  has  been  received,  this 
exemption  will  be  effective  on  March 
14, 1998,*  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  a  formal  expression  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(cK2),>  must  be  filed  by 
February  23, 1998.  Petitions  to  reopen 
must  be  filed  by  March  4. 1998,  with: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW..  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John ).  Paylor, 
Consolidated  Rail  Corporation,  2001 
Market  Street,  P.O.  Box  41416, 
Philadelphia.  PA  19101-1416. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided:  February  6. 1998. 


By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUUaBS, 
Secretary. 
IFR  Doc.  98-3620  Filed  2-11-98: 8:45  am) 


Succettor) — Ditcontinuance  of  Service 
Sxmnpdon — In  Cwcuinoti,  Hamilton  County.  OH: 
•nd  STB  Oocktl  ^4o.  AB-3t  (Sub-No.  301.  Grand 
Trvitk  Wetlem  Railroad  Incorporated — Adverse 
Discontinuance  of  Trackage  Rights  Application.— A 
Line  of  Norfolk  and  Western  Railway  Company  in 
CiiKinnati.  Hamilton  County.  OH. 

'  No  tnvironmmtal  or  hUtorical  docunMiitation 
1*  r«quii*d  here,  pursuent  to  49  CFR  110S.6(bN3l 

'Becauae  thi*  it «  discontinuance  proceeding  and 
no*  an  abandonment,  there  ia  no  need  to  provide 
for  trail  uae/rail  t>enkmg  or  public  use  conditiotu 
routinely  provided  for  in  abendonnwmt 
proceeding*. 

'  Each  ofler  of  financial  assistance  must  be 
•ccompaniad  by  the  filing  fee.  which  currently  U 
set  at  S900.  See  49  CFK  1002  2(fX2S). 


DEPARTMENT  OF  TRANSPORTATION 
Surtace  Transportation  Board 

(STB  Doelwl  Na  AB-31  (Sub^to.  30)] 

Grand  Tnink  Waatam  Railroad 
Incorporatad— Advaraa 
Diacontinuanca  of  Trackaga  Righta 
Application— A  Una  of  Norfolk  and 
Waatam  Railway  Company  in 
Cincinnati,  Hamilton  County.  OH 

On  January  23, 1998,  the  Norfolk  and 
Western  Railway  Company  (NW)  filed 
an  application  under  49  U.S.C.  10903 
requesting  that  the  Surface 
Transportation  Board  (Board)  order  the 
discontinuance,  or  find  that  the  public 
convenience  and  necessity  require  and 
permit  the  discontinuance,  of  the 
limited  overhead  trackage  rights 
asserted  to  be  held  by  Grand  Trunk 
Western  Railroad  Incorporated  (GTW) 
over  the  entire  Riverfront  Running 
Track,  which  is  described  in  the 
agreement  granting  those  rights,  as  "that 
portion  of  the  line  of  NW  through 
Qncinnati,  OH,  from  the  first  switch 
west  of  Oasis  Block  Station  to  a 
connection  with  the  Southern  Railway 
in  the  vicinity  of  Front  and  Smith 
Streets*  *  *  a  distance  of  1.6  miles," 
in  Cincinnati,  Hamilton  County,  OH.' 
The  line  is  about  1.6  miles  and  no  more 
than  2.2  miles  in  length.  The  line  has  no 
stations,  and  traverses  United  States 
Postal  Service  ZIP  Codes  45202  and 
45203.2 

NW  states  that  the  line  is  out  of 
service,  but  that  GTW  declines  to  file  or 
concur  in  a  notice  of  exemption  because 
it  claims  to  have  assigned  its  trackage 
right  to  Indiana  &  Ohio  Railway 


■  GTW  acquired  its  interest  in  the  agreanient 
through  the  automatic  assignment  to  GTW,  as 
successor  to  the  Detroit.  Toledo  and  Ironton 
Railroad  Company.  See  Norfolk  »  W.  Ry  Co.— 
Control— Detroit.  T.  S-  /.  A.  Co..  360  LCC  496 
(1979)  and  363  I.CC  122  (1960). 

'Concurrent  filings  were  made  in:  STB  Docket 
No.  AB-290  (Sub-No.  1S4X).  Norfolk  and  Western 
Railway  Company — Abandonment  Exemption — In 
Cincinnati.  Hamilton  County.  OH.  STB  Docket  No 
AB-S32X.  The  Cinciruutti  Termmal  Railway 
Company  (Indiana  &  Ohio  Railway  Company. 
Succesaorl — Discontinuance  of  Servtce 
Exemption — In  Cincinnati.  Hamilton  County.  OH; 
and  STB  Docket  No.  AB-167  (Sub-No.  USOX). 
Consolidated  Rail  Corporation — Oi«contjnua/ice  of 
Trackage  Rights  Exemption — in  Cincinnati. 
Hamilton  County.  OH. 


Company  (lORY).'  Applicant  has  asked 
the  Board  to  expedite  handling  of  the 
matter  due  to  the  foct  that  the  une  is  out 
of  service  and  due  to  NW's  stated  intent 
to  transfer  its  interest  in  the  line  to  the 
Qty  of  Cincinnati  for  public  purposes. 

NW  has  petitioned  the  Board  to  waive 
the  informational  or  procedural 
requirements  of  discontinuance 
applications  that  do  not  apply  to  a 
notice  of  exemption.  The  waiver 
requests  as  to  information  will  be 
granted  in  a  separate  decision  to  be 
served  concurrently  with  this  notice. 
The  request  for  modification  of  the 
schedule  for  filing  comments  will  be 
denied.  NW  also  requests  exemption 
from  the  provisions  of  49  U.S.C.  10904 
and  10905.  Those  exemption  requests 
will  be  considered  by  the  Board  in  the 
final  decision  on  the  merits  of  the 
application. 

GTW  filed  a  petition  to  refect  the 
application.  The  petitioner  argues  that 
the  application  should  be  rejected  as 
prematurely  filed.  GTW  asserts  that  it 
has  assigned  the  trackage  rights  to  lORY. 
The  petition  to  reject  argues  that  a  grant 
of  this  application  would  amount  to  an 
adjudication  of  the  dispute  between  NW 
and  GTW  over  whether  it  lawfully 
assigned  the  rights  to  lORY.  GTW  cites 
the  trackage  rights  agreement,  which 
provides  for  the  resolution  of  disputes 
arising  under  the  agreement  by 
arbitration.  The  petitioner  states  that  it 
has  invoked  arbitration. 

In  further  support  of  its  argiunent  that 
the  application  is  premature,  GTW  says 
that  the  application  should  not  have 
been  filed  luitil  the  various  petitions  for 
waiver  filed  by  NW  had  been  acted 
upon.  Finally.  GTW  argues  that  the  NW 
application  is  defective. 

The  Board  will  address  the  relevance 
of  and,  if  appropriate,  the  merits  of 
GTW's  andf  NW's  arguments  as  to  the 
assignment  of  the  trackage  rights  in  the 
decision  on  the  application.  In  an 
application  by  a  third  party  for  a 
determination  that  the  public 
convenience  and  necessity  permits  a 
line  to  be  discontinued  or  abandoned, 
the  issue  before  the  Board  is  whether 
the  public  interest  requires  that  the  line 
in  question  be  retained  as  part  of  the 
national  rail  system.  The  question  of  the 
ownership  of  the  line  is  relevant  chiefly 
as  it  pertains  to  the  question  of  whether 
the  public  is  better  served  by  the 
maintenance  or  discontinuance  of  the 
rights  and  the  service  they  afford. 

By  granting  a  third  party  application, 
the  Board  withdraws  its  primary 
jtuisdiction  over  the  line.  Questions  of 


>  Because  the  real  party  of  interest  hare  is  in 
question,  both  GTW  and  lORY  are  raquaatad  to 
pvticipate  in  this  proceeding. 
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the  disposition  of  the  line,  including  the 
adjudication  of  various  claims  of 
ownership  or  other  rights  and 
obligations,  are  then  left  to  state  or  local 
authorities:  Kansas  City  Pub.  Ser.  Frgt. 
Operation-Exempt— Aban..  7  I.CC.  2d 
216  (1990).  It  should  be  noted  that, 
whenever  the  Board  or  its  predecessor, 
the  Interstate  Commerce  Commission, 
has  granted  abandonment  or 
discontinuance  authority,  whether  by 
application  of  a  third  party  or  otherwise, 
the  agency  finds  that  the  public 
convenience  and  necessity  supports  the 
abandonment  or  discontinuance  of  a 
specific  line  by  a  specified  carrier. 

The  parties  may  address  this  issue 
further  in  their  comments  and  the 
replies  thereto. 

GTW  correctly  notes  that  requests  for 
waivers  are  typically  filed  before  the 
application  drawn  in  reliance  on  those 
waivers  is  filed.  But  in  filing  its 
application  contemporaneously  with  the 
waivers,  NW  has  merely  run  the  risk 
that  the  waivers  will  be  denied  in  whole 
or  part  and  it  will  have  wasted  time  and 
effort  in  filing  dn  application  based  on 
them.  Grants  of  petitions  for  waiver  of 
the  filing  of  the  materials  required  in 
typical  abandonment  applications  in 
applications  filed  by  third  parties  are 
customary.  The  regulations  require 
information  intended  to  help  the  Board 
decide  whether  a  particular  line  or 
service  is  losing  money.  That  is 
typically  not  the  issue  in  third  party 
applications.  It  is  not  the  issue  here, 
where  no  service  has  been  provided  in 
recent  yeara.  We  have  denied  NW's 
requests  to  shorten  the  procedural 
schedule  or  to  "waive"  the  statutorily 
mandated  OFA  procedures. 

The  procedure  NW  chose  in  filing  its 
waiver  requests  is  no  reason  to  reject  its 
application.  Nor  is  GTW's  catchall 
assertion  that  the  appUcation  is 
defective. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
applicant's  entire  case  in  chief  for 
abandonment  and  discontinuance  of 
service  was  filed  with  the  application. 

The  interest  of  railroad  employees 
will  be  {HtJtected  by  the  conditions  in 
Oregon  Short  Une  R.  Co. — 
Abandonment— Goshen,  360 1.C.C  91 
(1979). 

The  line  has  not  appeared  on  the 
system  diagram  maps  (SDM)  (w  been 
included  in  the  narrative  in  category  1. 
The  Interstate  Commerce  Commission 
nCC)  has  found  that  the  SDM 
requirement,  while  imposed  by  statute, 
is  not  necessary  in  the  context  of  an 
adverse  abandonment,  where  the  line 


has  been  out  of  service  for  many  yeara. 
See  Tri-County  Metropolitan 
Transportation  IXstrict  of  Oregon — 
Abandonment — A  line  of  Burlington 
Northern  Railroad  Company  in 
Washington  County.  OR,  ICC  Docket  No. 
AB-6  (Sub-No.  348)  (ICC  served  Mar.  4. 
1993). 

Any  interested  person  may  file  with 
the  Board  written  comments  concerning 
the  proposed  adverse  discontinuance  or 
protests  (including  the  protestant's 
entire  opposition  case),  by  March  10, 
1998.  Because  this  is  a  discontinuance 
proceeding  and  not  an  abandoimient, 
trail  use/rail  banking  and  public  use 
requests  are  not  appropriate.  Such 
requests  will  be  considered  in  the 
abandonment  proceeding  referenced  in 
footnote  2.  Likewise,  no  environmental 
or  historical  dociunents  are  required 
here  under  49  CFR  1105,6{c)(6). 

Persons  opposing  the  proposed 
adverse  discontinuance  who  wish  to 
participate  actively  and  fully  in  the 
process  should  file  a  protest  by  March 
10. 1998.  Peraons  who  may  oppose  the 
discontinuance  but  who  do  not  wish  to 
parucipate  fully  in  the  process  by 
submitting  verified  statements  of 
witnesses  containing  detailed  evidence 
should  file  comments  by  March  10, 
1998.  Parties  seeking  information 
concerning  the  filing  of  protests  should 
refer  to  §  1152.25.  The  due  date  for 
applicant's  reply  is  March  25. 1998. 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-31 
(Sub-No.  30)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  James  R.  Paschall,  Norfolk 
and  Western  Railway  Company.  Three 
Commercial  Place.  Norfolk.  VA  23510- 
2191;  Robert  P.  vom  Eigen,  Hopkins  & 
Sutter,  888  16th  Street,  NW., 
Washington.  EX:  10006:  Mr.  S.  A. 
Cantin,  Q.C.,  System  General  Coimsel, 
Canadian  National,  935  de  La 
Gauchetiere  St.  West,  Montreal,  QC  H3B 
2Mg:  and  Karl  Morrell,  Ball  Janik,  LLP, 
1455  F  Street,  NW..  Washington,  DC 
20004.  The  original  and  10  copies  of  all 
comments  or  protests  shall  be  filed  with 
the  Board  with  a  certificate  of  service. 
Except  as  otherwise  set  forth  in  part 
1152.  every  document  filed  with  the 
Board  must  be  served  on  all  parties  to 
the  adverse  discontinuance  pnx^eeding. 
49  CFR  1104.12(a). 

Persons  seeking  further  information 
concerning  the  abandonment/ 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Pubhc  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 


A  copy  of  the  application  will  be 
available  for  public  inspection  at  NW's 
agency  station  at  1400  Gest  Street, 
Qncinnati,  OH  45203  ((513)  977-3284). 
The  carrier  shall  furnish  a  copy  of  the 
application  to  any  interested  person 
proposing  to  file  a  protest  or  comment,* 
upon  request. 

Decided:  February  6, 1998. 

By  the  Board,  David  1^.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-3621  Filed  2-11-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatkm  Board 

[STB  Dodwt  Na  AB-290  (8ub-Na  184X)] 

Norfolk  and  Waatam  Railway  Co.— 
Abandonment  Exemptior>— In 
Cincinnati.  Hamilton  County,  OH 

On  January  23, 1998,  Norfolk  and 
Western  Railway  Company  (NW)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903-10905  ♦  to  abandon  a 
segment  of  a  line  of  railroad  known  as 
the  Riverfront  Running  Track,  between 
Oasis  and  Plum  Street,  a  distance  of 
approximately  1.5  miles,  in  Cincinnati, 
Hamilton  County,  OH.^  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
45202  and  45203.  There  are  no  stations 
on  the  line. 

Tlie  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  Oregon  Short  Line  R.  Co. — 
Abandonment— <k)shen.  360  I.CC.  91 
(1979). 


<  NW  seeks  exemptions  from  the  offer  of  financial 
assistance  (OFA)  provisions  of  49  U.S.C  10904  and 
the  public  use  provisions  of  49  U.S.C.  10905. 
Exemptions  frc»n  49  U.S.C  10904-05  have  been 
granted  from  time  to  time,  but  only  when  the  right- 
of-way  is  needed  for  a  valid  public  purpose  and 
there  is  no  overriding  public  need  for  continued  rail 
service. 

'Concurrent  filings  were  made  in:  STB  Docket 
No.  AB-532X,  The  CirKinnati  Terminal  Railway 
Company  (Indiana  B-  Ohio  Railway  Company,        ^ 
Successor) — Discontinuance  of  Service 
Exemption — In  Cincinnati.  Hamilton  County.  OH; 
and  STB  Docket  No.  AB-167  (Sub-No.  1160X). 
Consolidated  Rail  Corporation — Discontinuance  of 
Trackage  Rights  Exemption — in  Cincinnati. 
Hamihon  County.  OH;  and  STB  Docket  No.  AB-31 
(Sub-No.  30),  Grand  Trunk  Western  Railroad 
Incorporated — Adverse  Discontinuance  of  Trackage 
Rights  Application — A  Line  of  Norfolk  and  Western 
Railway  Company  in  CirKinnati,  Hamilton  County, 

cm. 
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By  issuance  of  tliis  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  May  13, 1998. 

Unless  an  exemption  is  granted,  as 
sought,  from  the  OFA  provisions  of  49 
U.S.C.  10904.  any  OFA  under  49  CFR 
1152.27(b)(2)  will  be  due  no  later  than 
10  days  after  service  of  a  decision 
granting  the  petition  for  exemption. 
Each  OFA  must  be  accompanied  by  the 
filing  fee,  which  currently  is  set  at  S900. 
See  49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Unless 
an  exemption  is  granted,  as  sought,  from 
the  public  use  provisions  of  49  U.S.C. 
10905,  any  request  for  a  public  use 
condition  under  49  CFR  1152.28  or  for 
trail  use/rail  banking  under  49  CFR 
1152.29  will  be  due  no  later  than  March 
4. 1998.3  Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  290  (Sub- 
No.  184X)  and  must  be  sent  to:  (1) 
Surfiace  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  .1925  K 
Street,  NW..  Washington.  IX:  20423- 
0001.  and  (2)  James  R.  Faschall.  Norfolk 
and  Western  Railway  Company.  Three 
Commercial  Place.  Norfolk.  VA  23510- 
2191. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
i^ues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  snvicB. 

Decided:  February  6. 1998. 


By  the  Board.  David  M.  Konschnik. 
Director.  OfRce  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  9S-3618  Filed  2-11-98.  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Awwndmwit  of 
SystMns  of  Rocoitte 

AQENCV:  Departmnet  of  Veterans  A^rs. 
action:  Notice. 


*NW  tttiM  that.  (Ino*  it  has  alraady  agraad  lo 
traiwlv  the  tin*  to  tha  Cty  of  Cincinnati.  NW  will 
nol  nagoliata  with  any  party  for  tmukt  of  tha  lina 
iortrul  Ufa. 


r:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e).  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  three 
systems  of  records  notices  to  update  the 
"Access/Safegiiards"  statements. 
DATES:  These  amendments  are  effective 
on  February  12. 1998. 
FOR  FURTICR  MFOMMATION  CONTACT:  Bill 
Lanson.  Legal  Consultant, 
Compensation  k  Pension  Service, 
Veterans  Benefits  Administration.  (202) 
2^3-7267;  Celia  Winter.  Privacy  Act 
Officer,  Veterans  Health  Administration. 
(202)  27^-6274. 

8UPPI.B«NTAirr  MPOfMATKM:  The 
Department  of  Veterans  Affairs  (VA)  has 
decided,  as  a  matter  of  policy,  to 
provide  direct,  on-line,  remote  access  to 
its  automated  medical  treatment  and 
benefits  records  to  certain  employees  of 
the  Veterans  Health  Administration 
(VHA)  and  the  Veterans  Benefits 
Administration  (VBA)  who  need  to  have 
access  to  the  information  contained  in 
the  records  in  order  for  them  to  make 
decisions  about  veterans'  benefits 
(medical  care  and  other  benefits)  in  a 
more  timely  and  efficient  manner. 

VHA  is  responsible  for  the  medical 
treatment  of  veterans  and  claimants,  and 
maintains  individually  identified  and 
retrieved  records,  both  paper  and 
electronic,  reflecting  the  care  and 
treatment  rendered.  VBA  is  responsible 
for  determining  entitlement  to 
compensation  and  pension  benefits  for 
veterans  and  claimants  under  title  38, 
United  States  Code.  VBA  also  maintains 
individually  identified  and  retrieved 
paper  and  electronic  records  of  this 
claims  administration  activity. 

The  status  of  a  veteran's 
compensation,  pension,  retirement,  and 
other  benefits  may  be  affected  while  the 
veteran  is  receiving  hospitalization, 
domiciliary  care,  nursing  home  care,  or 
other  medical  services.  Information 
maintained  by  the  VA  medical  centers 
often  is  relevant  to  determinations  by 
VBA  about  these  benefits.  Similarly. 


there  may  be  some  change  in  a  veteran's 
eligibility  to  receive  medical  care  and 
treatment  without  charge.  Information 
maintained  by  VBA  often  is  pertinent  to 
the  ability  of  a  VA  medical  center  to 
make  a  determination  on  this  matter. 

In  both  situations,  VBA  and  VHA 
personnel  need  timely  access  to  the 
appropriate  records  in  order  to  ensure 
that  veterans  receive  the  medical  care  or 
other  title  38  benefits  that  they  are 
entitled  to  receive  as  expeditiously  as 
possible. 

Historically,  VBA  and  VHA 
exchanged  necessary  information  to 
make  these  determinations  by  the 
appropriate,  authorized  employees  at 
the  VA  medical  center  treating  the 
veteran  or  at  the  VBA  regional  office 
administering  the  delivery  of  benefits  to 
the  veteran,  by  submitting  a  paper  form 
to  the  other  for  the  necessary  records. 
The  relevant  portions  of  the  medical 
treatment  records  or  claims  records 
were  photocopied  (and  in  the  case  of 
electronic  medical  records,  printed  out) 
and  mailed  back  and  forth  between  the 
medical  center  and  the  regional  office. 

VA  replaced  the  use  of  paper  forms 
for  VBA  to  request  copies  of  records 
with  the  AMIE  (Automated  Medical 
Information  Exchange)  software 
package.  The  use  of  AMIE  allows 
regional  offices  to  electronically  request 
copies  of  the  relevant  veterans'  medical 
records  from  the  medical  centers, 
ptuticularly  hospital  admission  and 
discharge  reports,  outpatient  treatment 
reports  and  other  patient  care  records. 
The  medical  center  then  provides  either 
paper  copies  of  the  records  or  electronic 
reports  if  available.  The  use  of  AMIE 
greatly  reduced  the  time  it  takes  to 
exchange  patient  information  between 
the  medical  centers  and  the  regional 
offices,  reduced  the  niunber  of  paper 
forms  exchanged,  provided  better 
monitoring  of  the  examination  process, 
and.  most  importantly,  allowed  the 
veterans  to  receive  benefits  due  them  in 
a  more  timely  and  efficient  manner. 

VA  medical  centers  ciurently 
maintain  significant  portions  of  their 
clinical  records  in  electronic  format  on 
the  computer  system  known  as  VISTA/ 
DHCP  (Veterans  Information  Systems 
Technology  Architectiue/Deoentralized 
Hospital  Computer  Programs).  Other 
clinical  records  are  maintained  in  a 
variety  of  hardcopy  forms,  e.g.,  paper 
and  X-ray  film.  VHA  is  eventually 
migrating  all  of  its  clinical  records  to  an 
electronic  environment.  The  electronic 
clinical  records  can  be  accessed  within 
a  medical  center  and  downloaded  or 
printed  out  by  authorized  VHA 
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personnel,  such  as  the  treating 
physician,  as  needed. 

VA  created  the  BDN  (Benefits 
Delivery  Network)  HINQ  (Hospital 
Inquiry)  screen  to  allow  VHA  to  request 
relevant  treatment  eligibiUty 
information  from  VBA  on  individual 
veterans.  HINQ  provides  access  to 
discrete  electronically  stored  data  fields 
containing  VBA  information  that  VA 
medical  centers  need  to  determine  the 
care  that  can  be  provided  to  a  veteran 
free  of  charge  and  that  portion  of  care 
the  veteran  may  be  billed  for.  The  use 
of  HINQ  also  shortened  the  time 
necessanr  for  VA  medical  centers  to 
receive  the  information  needed  to 
ensure  that  veterans  received  the 
medical  care  due  them  without  being 
billed. 

VBA  maintains  standardized  data 
fields  on  veterans  in  electronic  form  in 
addition  to  those  accessible  through 
HINQ.  These  VBA  data  fields  are 
accessible  to  authorized  VBA  personnel 
through  the  VBA's  BDN.  VBA  personnel 
can  download  or  print  the  field  from  the 
BDN.  VBA  contemplates  moving  to  an 
electronic  claims  record  in  the  future. 

VA  has  determined  that  direct,  real- 
time, remote  electronic  access  to 
veterans'  electronic  medical  records 
maintained  at  VA  medical  centers  by 
authorized  VBA  persoimel  for  claims 
development  and  adjudication  purp>oses 
should  expedite  the  processing  of 
veterans'  claims  by  VBA,  allowing 
veterans'  to  receive  benefits  due  them  in 
a  more  timely  and  efficient  manner. 
Also,  VA  has  determined  that  direct, 
real-time,  remote  electronic  access  to 
the  BDN  by  authorized  VHA  persoimel 
will  result  in  a  more  timely  and  acciu-ate 
determination  of  appropriate  billing  for 
medical  care  to  veterans.  When  VBA 
moves  to  an  electronic  claims  folder,  it 
would  be  equally  useful  for  VHA  to 
have  access  to  that  electronic  folder. 

Accordingly,  authorized  VBA 
personnel  will  be  provided  direct, 
remote  access  to  WIA  clinical  medical 
records  maintained  on  the  VISTA/DHCP 
computer  systems  at  the  medical  centers 
for  the  purposes  of  reading  and 
downloading  veterans'  medical  records 
relevant  to  the  development  and 
adjudication  of  the  veterans'  claims, 
such  as  final  hospital  simimaries  and 
compensation  and  pension  examination  • 
reports,  to  reduce  claims'  processing 
time.  To  the  extent  that  medical  records 
do  not^exist  in  electronic  form,  VBA 
willcontinue  to  use  the  AMIE  software 
\o  request  those  records.  Further,  this 
poUcy  supports  providing  VA  medical 
centers  with  personal  computers 
configured  specifically  for  access  to  the 
BDN  for  health  care  eligibility 
verification.  VHA  personnel  will  be  able 


to  read  ai^d  download  data  from  the 
BDN,  or  any  other  databases  later 
developed  by  VBA,  as  well  as  electronic 
claims  records  at  some  future  time. 

Therefore,  VA  is  amending  Access/ 
Safeguards  statements  in  the  "Policies 
and  practices  for  storing,  retrieving, 
accessing,  retaining  and  disposing  of 
records  in  the  system"  portion  of  the 
following  three  systems  of  records 
notices:  "24VA1 36"— Patient  Medical 
Records  "5flVA21/22"— Compensation. 
Pension,  Education  and  Rehabilitation 
Records  "38VA23"— Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem — VA 

Approved  January  29. 1998. 
Togo  D.  West,  Jr., 

Acting  Secretary. 

1.  The  system  of  records  identified  as 
24VA136.  "Patient  Medical  Records— 
VA,"  published  at  40  FR  38095.  August 
26, 1975,  and  amended  at  40  FR  52125, 
November  7,  1975,  41  FR  2881,  January 
20,  1976.  41  FR  11631.  March  19,  1976. 
42  FR  30557,  June  15, 1977,  44  FR 
31058,  May  30. 1979.  45  FR  77220. 
November  21,  1980.  46  FR  2766.  January 
12,  1981,  47  FR  28522,  June  30. 1982. 
47  FR  51841,  November  17,  1982,  50  FR 
11610,  March  22, 1985,  51  FR  25968, 
July  17, 1986,  51  FR  44406,  December 
9, 1986,  52  FR  381,  January  5,  1987.  53 
FR  49818.  December  9,  1988,  55  FR 
5112.  February  13. 1990,  55  FR  37604, 
September  12, 1990,  55  FR  42534, 
October  19, 1990,  56  FR  1054,  January 
10, 1991,  57  FR  28003,  June  23, 1992, 
57  FR  45419,  October  1, 1992,  58  FR 
29853,  May  24. 1993.  58  FR  40852.  July 
30, 1993.  and  58  FR  57674,  October  26, 
1993,  is  amended  by  revising 
paragraphs  2  through  6  of  the  safeguards 
statement,  the  entire  storage  statement 
and  the  system  manager  statement  in 
the  "Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system"  as 
follows: 

24  VA  136 

SYSTEM  NAME: 

Patient  Treatment  Records — VA. 


POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETWEVMQ.  ACCESSMQ,  RETAVMQ  AND 
DOPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Records  (or  information  in  records) 
are  maintained  on  paper  documents  in 
the  consolidated  heath  record  at  the  last 
VA  health  care  facility  where  care  was 
rendered  and  at  Federal  records  centers. 
Subsidiary  record  information  is 
maintained  at  the  various  respective 
services  within  the  health  care  facility 


(e.g..  Pharmacy.  Fiscal.  Dietetic,  Clinical 
Laboratory,  Radiology.  Social  Work. 
Psychology,  etc.)  and  by  individuals, 
organizations,  and/or  agencies  with 
whom  VA  has  a  contract  or  agreement 
to  perform  such  services  as  VA  may 
deem  practicable.  All  or  portions  of  the 
consolidated  health  record  is  stored  or 
maintained  on-line  in  VISTA  or  DHCP 
(Veterans  Information  Systems 
Technology  Architecture  or 
Decentralized  Hospital  Computer 
Program)  computer  systems  in  each  VA 
health  care  facility  and  back-up 
computer  files  maintained  at  off-site 
locations,  and  may  also  be  stored,  in 
part,  at  VA  Central  Office,  the  National 
Institutes  of  Health,  the  VA  Boston 
Development  Center.  Chief  Information 
Officer  Field  Offices  (CIOFOs),  VA 
regional  offices  (VAROs),  and  the 
Austin  Automation  Center  (AAC), 
Austin,  Texas. 


SAFEGUARDS: 

*  •  *  •  • 

2.  Access  to  the  VISTA  or/and  DHCP 
computer  rooms  within  the  health  care 
facilities  is  generally  limited  by 
appropriate  locking  devices  and 
restricted  to  authorized  VA  employees 
and  vendor  personnel.  ADP  peripheral 
devices  are  generally  placed  in  secure 
areas  (areas  that  are  locked  or  have 
limited  access)  or  are  otherwise 
protected.  Information  in  DHCP  and 
VISTA  systems  may  be  accessed  only  by 
authorized  VA  employees.  Access  to  file 
information  is  controlled  at  two  levels: 
The  system  recognizes  authorized 
employees  by  a  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  the  employees 
are  limited  to  only  that  information  in 
the  file  which  is  needed  in  the 
performance  of  their  official  duties. 
Information  that  is  downloaded  from 
PTF,  OPC.  DHCP  and  VISTA  files  and 
maintained  on  personal  computers  must 
be  afforded  similar  storage  and  access 
protections  as  the  data  that  is 
maintained  in  the  original  files. 

3.  Authorized  Veterans  Benefits 
Administration  (VBA)  regional  office 
personnel  are  provided  direct,  on-line 
remote  access  to  VHA  patient  treatment 
records  maintained  on  DHCP  or  VISTA 
systems  at  VA  health  care  facilities  for 
the  purposes  of  reading  and 
downloading  veterans'  medical  record 
relevant  to  the  development  and 
adjudication  of  the  veterans'  claims.  To 
the  extent  that  medical  treatment 
records  do  not  exist  in  electronic  format, 
VBA  will  continue  to  access  treatment 
records  via  AMIE  (Automated  Medical 
Information  Exchange)  software. 
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4.  Access  to  the  Austin  Automatioo 
Center  (AAC)  is  generally  restricted  to 
AAC  employees,  custodial  personnel. 
Federal  Protective  Service  and  other 
seciuity  personnel.  Access  to  computer 
rooms  is  restricted  to  authorized 
operational  personnel  through 
electronic  locking  devices.  All  other 
persons  gaining  access  to  computer 
rooms  are  escorted.  Information  stored 
in  the  AAC  databases  may  be  accessed 
by  authorized  VA  employees  at  remote 
lof^tions  including  VA  health  care 
tecilities.  VA  Central  Office.  VISN 
(Veterans  Integrated  Service  Network) 
Offices,  and  OIG  headquarters  and  field 
staff.  Access  is  controlled  by 
individually  unique  passwords/codes 
which  must  be  changed  periodically  by 
the  employee. 

5.  Access  to  records  maintained  at  VA 
Central  Office,  the  VA  Boston 
Development  Center,  the  CIOFXDs.  and 
the  VISN  Offices  is  restricted  to  VA 
employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Access  to  information 
stored  in  electronic  format  is  controlled 
by  individually  unique  passwords/ 
codes.  Records  are  maintained  in 
manned  rooms  during  working  hours. 
The  facilities  are  protected  from  outside 
access  during  non-working  hours  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

6.  Information  stored  on  computers  at 
the  QOFOs  may  be  accessed  by 
authorized  VA  employees  at  remote 
locations  including  VA  health  care 
facilities  and  VISN  Offices.  Access  to 
electronically  stored  information  is 
controlled  by  individually  unique 
passwords/codes.  Records  are 
maintained  in  manned  rooms  during 
working  hours.  The  facilities  are 
protected  from  outside  access  during 
non-working  hours  by  the  Federal 
Protective  Service  or  other  security 
personnel.        

7.  Access  to  PTF  information  stored 
by  VA  Central  Office  at  the  National 
Institutes  of  Health  Computer  Center  is 
limited  to  quality  assurance  program 
sUff  at  VA  Central  Office  and  the  VISN 
.Offices.  VA  Central  Office  staff  may 
access  the  nationwide  data  and  staff  of 
the  VISN  Offices  may  access  data  for 
their  network  area.  Access  to  file 
information  is  controlled  by 
individually  unique  passwords/codes. 

8.  Information  downloaded  from  OPC. 
PTF  and  VISTA/DHCP  files  and 
maintained  by  the  OIG  headquarters  and 
field  offices  on  automated  storage  media 
is  secured  in  storage  areas  or  facilities 
to  which  only  OIG  staff  have  access. 
Paper  documents  are  similarly  secured. 
Access  to  paper  documents  and 
information  on  automated  storage  media 


is  limited  to  OIG  employees  who  have 
a  need  for  the  information  in.Qie 
performance  of  their  official  duties. 
Access  to  information  stored 
electronically  is  controlled  by 
individually  unique  passwords/codes. 

tvtTOi  MMMOcnM  iwa>  Aixmcaa: 

Chief  Information  Officer  (19), 
Veterans  Health  Administration.  VA 
Central  Office,  Washington.  DC  24020. 

2.  The  system  of  record  identified  as 
38V A23.  "Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem  (BIRLS)— VA,"  published  at 
40  FR  38095.  August  26. 1975,  41  FR 
11631,  March  19. 1976.  43  FR  23798, 
June  1.  1978,  45  FR  77220.  November 
21.  1980.  47  FR  367.  January  5.  1982.  48 
FR  454dl.  October  5.  1983.  50  FR  13448. 
April  4.  1985  and  60  FR  32210.  June  20. 
1995.  is  amended  by  revising  the  first 
paragraph  of  the  storage  policies  and 
practices  for  the  record  in  this  system  of 
record  to  read  as  follows: 

38  VA  23 

SVCTEMNAME: 

Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem  (BIRLS)— V A. 


Education  and  Rehabilitation  Records — 
VA."  published  at  41  FR  9294.  March  3, 
1976.  43  FR  3984,  January  30. 1978.  43 
FR  15026.  April  10. 1978.  43  FR  23797. 
June  1, 1978. 45  FR  57641,  August  28, 
1980.  45  FR  77220,  November  21, 1980, 
47  FR  367.  January  5, 1982,  47  FR 
16132,  April  14, 1982.  47  FR  40742, 
September  15. 1982. 48  FR  1384, 
.  January  12.  1983.  48  FR  15994.  April  13, 
1983.  48  FR  39197.  August  29. 1983.  48 
FR  52798.  November  22.  1983.  49  FR 
23974.  June  8.  1984.  49  FR  36046, 
September  13. 1984.  50  FR  10886, 
March  18. 1985.  50  FR  26875.  June  28. 

1985,  50  FR  31453.  August  2. 1985.  51 
FR  24781.  July  8. 1986.  51  FR  25141. 
July  10. 1986,  51  FR  28289.  August  6. 

1986,  51  FR  36894,  October  16, 1986,  52 
FR  4078,  February  9. 1987.  54  FR  36933, 
September  5. 1989.  55  FR  28508.  July 
11.  1990,  55  FR  42540.  October  19. 
1990.  56  FR  15667.  April  17, 1991.  56 
FR  16354,  April  22, 1991,  57  FR  12374, 
April  9. 1992.  57  FR  44007.  September 
23.  1992,  58  FR  38164.  July  15.  1993.  58 
FR  54643.  October  22. 1993,  and  60  FR 
20156,  April  24. 1995  is  amended  by 
revising  the  first  paragraph  of  the 
storage  policies  and  practices  for  the 
records  in  this  system  of  records  to  read 
as  follows: 

56  VA  21/22 


poucKS  Am  Pfucnccs  fok  troMNO, 

RETMCVMO.  ACCCaaaM,  NET  AMMO,  AND 

oMPosaiQ  OF  HBCoaoa  ai  thc  avsTBc 
aroAAQc: 

The  basic  file  is  on  automated  storage 
media  (e.g.,  magnetic  ta{>es  and  disks), 
with  backup  copies  of  the  information 
on  magnetic  tape.  Such  information  may 
be  accessed  through  a  data 
telecommunication  terminal  system 
designated  the  Benefits  Delivery 
Network  (BDN).  BDN  terminal  locations 
include  VA  Central  Office.  VA  regional 
offices.  VBA  Debt  Management  Center, 
VA  health  care  facilities.  Department  of 
Defense  Finance  and  Accounting 
Service  Centers  and  the  U.S.  Coast 
Guard  Pay  and  Personnel  Center.  An 
adjunct  file  (at  the  Records  Processing 
Center  (RPC)  in  St.  Louis,  MO)  contains 
microfilm  and  paper  documents  of 
former  manual  Central  Index  claims 
numbers  registers,  partial  files  of 
pensioners  with  service  prior  to  1930, 
personnel  with  service  between  1940 
and  1948  with  VA  insurance,  and 
partial  lists  of  other  Armed  Forces 
personnel  indexed  by  service  number.  A 
duplicate  of  the  microfilm  is  also 
located  at  VA  Central  Office. 


Compensation,  Pension,  Education 
and  Rehabilitation  Records — VA. 


KUCaS  AND  PRACnCCa  FOR  STOMNQ, 
RETWICVW,  ACCCaaiQ.  HCTAaaNO  AND 

Dwpoaaio  OF  REConoa  ai  the  avsTBa, 
STORAQE: 

Records  (or  information  contained  in 
records)  are  maintained  on  paper 
documents  in  claims  file  folders  (e.g., 
"C"  file  folders,  educational  file  folders 
and  vocational  rehabilitation  folders) 
and  on  automated  storage  media  (e.g.. 
microfilm,  microfiche,  magnetic  tape 
and  disks.)  Such  information  may  be 
accessed  through  a  data 
telecommunication  terminal  system 
designated  the  Benefits  Delivery 
Network  (BDN).  BDN  terminal  locations 
include  VA  Central  Office.  VA  regional 
offices.  VA  health  care  facilities.  VISN 
offices.  Department  of  Defense  Finance 
and  Accounting  Service  Centers  and  the 
U.S.  Coast  Guard  Pay  and  Personnel 
Center. 


3.  The  system  of  records  identified  as 
58  VA  21/22.  "Compensation.  Pension. 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

FRI-6960-4] 

Technical  Amendments  to  Standards 
of  Performance  for  New  Stationary 
Sources  National  Emission  Standards 
for  Hazardous  Air  Pollutants  Addition 
of  Method  29  to  Appendix  A  of  Part  60 
and  Amendments  to  Method  101 A  of 
Appendix  B  of  Part  61;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

Correction 

In  rule  document  98-3016  beginning 
on  page  6493  in  the  issue  of  Monday, 


Federal  Register 

Vol.  63.  No.  29 

Thursday,  February  12,  1998 


February  9. 1998.  the  CFR  title  is 
corrected  to  read  as  set  forth  above. 

BtUJNQ  OOOE  190641-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments;  Substances, 
Mixtures  and  Exposure  Circumstances 
Proposed  for  Listing  in  or  Delisting 
(Removing)  From  the  Report  on 
Carcinogens,  Ninth  Edition 

Correction 

In  notice  docimient  98-2563 
beginning  on  page  5565  in  the  issue  of 
Tuesday.  February  3, 1998  make  the 
following  correction: 

On  page  5566,  in  the  second  column, 
in  the  fifteenth  line  "541-5096"  should 
read  "541-4096". 

BILLMQ  CODE  1SO»«1-0 


Thursday 
February  12,  1998 


^ 


Part  II 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

25  CFR  Part  1000 

Tribal  Self-Governance;  Proposed  Rule 
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DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Indian  Affair* 

25  CFR  Part  1000 
RIN1076-AO20 

Tribal  SeN-Qovcmance 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Proposed  rule  with  request  for 

comments. 


r:  This  is  a  proposed  rule  to 
implement  tribal  Self-Governance,  as 
authorized  by  Title  IV  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  This  proposed  rule  has 
been  negotiated  among  representatives 
of  Self-Governance  and  non-Seu- 
Govemance  Tribes  and  the  U.S. 
Department  of  the  Interior.  The 
intended  effect  is  to  transfer  to 
participating  tribes  control  of,  funding 
for.  and  decision  making  concerning 
certain  federal  programs. 
DATES:  Comments  must  be  received  by 
May  13, 1998. 

AOOneSSES:  Comments  regarding  this 
proposed  rule  should  be  directed  to: 
William  Sinclair,  Director,  Office  of 
Self-Governance.  MS-2542  N4IB.  1849  C 
Street  NW,  Washington.  DC.  20240; 
telephone:  202-219-0240;  electronic 
mail:  WiUiam_Sinclair«OS.DOI.GOV 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  proposed  rule 
should  be  directed  to:  William  Sinclair. 
Director.  Oflice  of  Self-Govemance, 
MS-2542  Mm,  1849  C  Street  NW. 
Washington,  DC,  20240;  telephone:  202- 
219-0240:  electronic  mail: 
William_Sinclaii«IOS.DOI.GOV 
SUPFlfMENTARY  INFORMATION:  These 

draft  regulations  are  to  implement  Title 
n  of  Pub.  L  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of 
1994.  This  Act  established  the  Tribal 
Self-Governance  program  on  a 
permanent  basis  and  was  added  as  Title 
IV  (Tribal  Self  Governance  Act  of  1994) 
of  the  Indian  Seif-Determination  and 
Education  Assistance  Act  of  1975  (the 
ISDEA)  (Pub.  L.  93-638).  Title  I  of  Pub. 
L.  103—413  consisted  of  amendments  to 
the  self-determination  contracting 
provision  of  the  ISDEA  and  regulations 
for  Title  I  of  Pub.  L.  103-413  have 
already  been  promulgated.  When  Pub. 
L.  93-638  is  mentioned  in  these 
proposed  regulations,  it  generally  refers 
to  what  are  now  Sections  109  and  Title 
I  of  the  ISDEA.  as  amended. 

The  ISDEA  has  been  amended  by 
Congress  by  the  following: 
Pub.  L.  98-250    Technical 

Amendments  to  Indian  Self- 


Determination  and  Education 
Assistance  Acts,  April  3, 1984; 

Pub.  L.  100-202    Continuing 
Appropriations,  Fiscal  year  1988, 
December  22. 1987; 

Pub.  L.  100-446    Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  1989,  September 

97    1QAA* 

Pub.  L.  100-472    Indian  Self- 

Determination  And  Education 

Assistance  Act  Amendments  of  1988, 

October  5. 1988: 
Pub.  L.  100-581     Review  of  Tribal 

Constitutions  and  Bylaws,  November 

1, 1988; 
Pub.  L.  101-301    Indian  Law: 

Miscellaneous  Amendments.  May  24, 

1990; 
Pub.  L.  101-512    Department  of  the 

Interior  and  Related  Agencies 

Appropriations  Act,  1991,  November 

5,1990; 
Pub.  L.  101-644    Indian  Arts  and  Crafts 

Act  of  1990,  November  29, 1990 
Pub.  L.  102-184    Tribal  Self- 
Govemance  E)emonstration  Project 

Act,  December  4, 1991; 
Pub.  L.  103-413    Indian  Self- 

Determination  Act  Amendments  of 

1994,  October  25, 1994; 
Pub.  L.  103-435     Indian  Technical 

Corrections,  November  2, 1994; 
Pub.  L.  104-109    Technical  Corrections 

to  Law  Relating  to  Native  Americans, 

February  12, 1996; 
Pub.  L.  104-208    Omnibus 

Appropriations  Act,  September  30. 

1996 

Since  most  of  the  legal  citations  are  to 
Pub.  L.  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of 
1994,  the  following  table  may  be  used 
to  Bnd  pertinent  parts  of  this  act  in  25 
U.S.C: 


Section  o(  Pub.  L 
103-413 

25  U.S.C.  part 

Sections  202,  203 

and  401. 
Section  402  

25  U.S.C.  458aa 
25  U.S.C.  458t>b 

Section  403  

25  U.S.C.  4580C 

Section  404  

Section  405  

25  U.S.C.  456dd 
25  use.  4S86e 

Sectioo  406  

25  U.S.C.  458ff 

SecJKXi  407  

25  use.  45809 
25  U.S.C.  458hh 

SectKxi  408   

The  following  table  may  be  used  to 
find  the  pertinent  parts  of  93-638,  the 
ISDEA: 


Section  of  Pub.  L. 
9:^-«38 

25  U.S.C.  put 

Section  3  

25  U.S.C.  450a 

Section  4  

25  U.S.C.  450b 

Section  5  

Section  6  

25  U.S.C.  450c 
25  U.S.C.  4S0d 

Sections  

25  use.  450e-1 

S«:tion  of  Pub.  L. 
93-638 

25  U.S.C.  part 

Section  102  

25  U.S.C.  4S0f 

Section  103  

25  U.S.C.  450h 

Section  104  

25  U.S.C.  450i 

Section  105  

25  U.S.C.  450j 
25  U.S.C.  4501-1 
25  U.S.C.  450k 
25  U.S.C.  450/ 
25  U.S.C.  4S0m 

Section  106  

Section  107  ..... 

Section  108 

Section  109 

Section  110  ..„ 

Section  111  

25  U.S.C.  450m-1 
25  U.S.C.  450n 

The  Indian  Self-Determination  Act 
Amendments  of  1988  (Pub.  L.  100-472). 
authorized  the  Tribal  Self-Governance 
Demonstration  F^ject  for  a  5-year 
period  and  directed  the  Secretary  to 
select  up  to  20  tribes  to  participate.  The 
piupose  of  the  demonstration  project 
was  to  transfer  to  participating  tribes  the 
control  of,  funding  for,  and  decision 
making  concerning  certain  federal 
programs,  services,  functions  and 
activities  or  portions  thereof.  In  1991. 
there  were  7  annual  funding  agreements 
under  the  project,  and  this  expanded  to 
17  in  1992.  In  1991.  the  demonstration 
project  was  extended  for  an  additional 
3  years  and  the  number  of  tribes        ^-' 
authorized  to  participate  was  increased 
to  30  (Pub.  L.  102-184).  The  number  of 
Self-Govemance  agreements  increased 
to  19  in  1993  and  28  in  1994.  l^ie  28 
agreements  in  1994  represented 
participation  in  self-govemance  by  95 
tribes  authorized  to  participate. 

After  finding  that  the  Demonstration 
Project  had  successfully  furthered  tribal 
self-determination  and  self-govemance, 
Congress  enacted  the  "Tribal  Self- 
Goveraance  Act  of  1994."  Public  Law 
103—413  which  was  signed  by  the 
President  on  October  25. 1994.  The 
Tribal  Self-Govemance  Act  of  1994 
made  the  Demonstration  Project  a 
permanent  program  and  authorized  the 
continuing  participation  of  those  tribes 
already  in  the  program. 

A  key  feature  ofthe  1994  Act 
included  the  authorization  of  up  to 
twenty  tribes  per  year  in  the  program, 
based  on  their  successfully  completing 
a  planning  phase,  being  duly  authorized 
by  the  tribal  government  body  and 
demonstrating  financial  stability  and 
management  capability.  The  Act  was 
amended  by  Public  Law  104-208  on 
September  30. 1996.  to  allow  up  to  50 
tribes  aimually  to  be  selected  from  the 
applicant  pool.  In  1996.  the  Act  was 
also  amended  by  Public  Law  104-109. 
"An  Act  to  make  certain  technical 
corrections  and  law  related  to  Native 
Americans".  Section  403  was  amended 
to  say  the  following: 

(1)  INCORPORATE  SELF- 
DETERMINATION  PROVISIONS.— At  the 
option  of  a  participating  tribe  or  tribes,  any 
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or  all  provisions  of  title  I  of  this  Act  shall  be 
made  part  of  an  agreement  entered  into  under 
title  in  of  this  Act  or  this  title.  The  Secretary 
is  obligated  to  include  such  provisions  at  the 
option  of  the  participating  tribe  or  tribes.  If 
such  provision  is  incorporated,  it  shall  have 
the  same  force  and  effect  as  if  set  out  in  full 
in  title  ID  ot  this  title. 

The  niunber  of  annual  funding 
agreements  grew  bv  one  to  29  in  1995 
and  grew  to  53  and  60  agreements  in 
1996  and  1997,  respectively,  to  include 
180  and  202  tribes,  respectively,  either 
individually  or  through  consortiuin  of 
tribes. 

The  Tribal  Self-Govemance  Act  of 
1994,  as  amended,  authorizes  the 
following  things:  (1)  The  director  ofthe 
Office  of  Self-Governance  may  select  up 
to  50  tribes  aimually  from  the  applicant 
pool  to  participate  in  Tribal  Self- 
Govemance.  (2)  To  be  a  member  of  the 
applicant  pool  each  tribe  must  have:  (a) 
Successfully  completed  a  planning 
phase  that  includes  budgetary  research 
and  internal  tribal  government  planning 
and  organizational  preparation:  (b)  have 
requested  to  participate  in  Self- 
Govemance  by  resolution;  and  (c)  have 
demonstrated  for  the  previous  3  fiscal 
yean  financial  stability  and  financial 
management  capability  as  evidenced  by 
the  tribe  having  no  material  audit 
exceptions  in  their  required  annual 
audits  of  Self-Determination  contracts. 
(3)  The  Secretary  is  to  negotiate  and 
enter  into  annual  written  funding 
agreements  with  the  governing  body  of 
each  participating  tribe  that  will  allow 
that  tribe  to  plan,  conduct,  consolidate 
and  administer  programs  that  were 
administered  by  the  Bureau  of  Indian 
Afiiairs  without  regard  to  agency  or 
office  within  whidi  such  programs  were 
administered.  Subject  to  such  terms  of 
the  agreement,  the  tribes  are  also 
authorized  to  redesign  or  consolidate 
programs  and  reallocate  funds.  (4)  The 
Secretary  is  to  negotiate  annual  funding 
agreements  with  tribes  for  programs 
administered  by  the  Department  other 
than  through  BIA  that  are  otherwise 
available  to  Indian  tribes.  Annual 
funding  agreements  may  also  include 

grograms  from  non-BIA  bureaus  that 
ave  a  special  geographic,  historic  or 
cultural  significance  to  the  participating 
tribe.  (5)  Tribes  may  retrocede  all  or  a 
portion  of  the  programs.  (6)  For 
constmction  projects,  the  parties  may 
negotiate  for  inclusion  in  AFAs  specific 
provisions  of  the  Office  of  Federal 
Prociirement  and  Policy  Act  and  Federal 
Acquisition  Regulations.  If  not 
included,  then  such  provisions  do  not 
BPply-  (7)  Not  later  than  90  days  before 
the  effective  date  of  the  agreements,  the 
agreements  are  to  be  sent  to  the 
Congress  and  to  potentially  affected 


tribes.  (8)  Funding  agreements  shall 
provide  for  advance  payments  to  the 
tribes  of  amounts  equal  to  what  the  tribe 
would  be  eligible  to  receive  under 
contracts  and  grants  under  this  Act. 
This  is  to  include  direct  program  and 
contract  support  costs  in  addition  to  any 
funds  that  are  specifically  or 
functionally  related  to  the  provision  of 
benefits  and  services  by  the  Secretary  to 
the  tribe  or  its  members  without  regard 
to  the  organizational  level  within  the 
Department  where  such  functions  are 
provided.  (9)  Except  as  otherwise 
provided  by  law,  the  Secretary  shall 
interpret  laws  and  regulations  in  a 
manner  that  will  facilitate  the  inclusion 
of  programs  and  the  implementation  of 
the  ag^reements.  (10)  The  Secretary  has 
60  days  fix)m  the  receipt  of  a  tribal 
request  for  a  waiver  of  Departmental 
regulations  in  which  to  approve  or  deny 
such  a  request;  denial  can  only  be  based 
upon  a  finding  that  such  a  waiver  is 
prohibited  by  federal  law.  (11)  An 
annual  report  is  to  be  submitted  to  the 
Congress  regarding,  among  other  things, 
the  identification  ofthe  costs  and 
benefits  of  Self-Govemance  and  the 
independent  views  of  the  participating 
tribes.  The  Secretary  is  to  publish  in  the 
Federal  Register,  after  consultation  with 
the  tribes,  a  list  of,  and  programmatic 
targets  for,  non-BIA  programs  eligible 
for  inclusion  in  AFA's.  (12)  Nothing  in 
the  Act  shall  be  construed  to  limit  or 
reduce  in  any  way  the  services, 
contracts  or  funds  that  any  other  Indian 
tribes  or  tribal  organizations  are  eligible 
to  receive  under  any  applicable  federal 
law  or  diminish  the  Secretary's  trust 
responsibility  to  Indian  tribes, 
inaividual  Indian  or  Indians  with  trust 
allotments. 

The  Act  also  authorized  the  formation 
of  a  negotiated  mlemaking  committee  if 
so  requested  by  a  majority  of  the  Indian 
tribes  with  Self-Govemance  agreements. 
Such  a  request  was  made  to  the 
Department  of  the  Interior  and  a  rule 
making  committee  was  formed. 
Pursuant  to  section  407  of  the  Act, 
membership  was  restricted  to  federal 
and  tribal  government  representatives, 
with  a  majority  of  the  tribal  members 
representing  tribes  with  agreements 
imder  the  Act.  Eleven  tribal 
representatives  joined  the  committee. 
Seven  tribal  representatives  were  from 
tribes  with  Self-Governance  agreements 
and  4  were  from  tribes  that  were  not  in 
Self-Govemance.  Formation  of  the 
rulemaking  committee  was  announced 
in  the  Federal  RegMtr  on  Febmary  15, 
1995. 

The  first  meeting  of  the  Joint  Tribal/ 
Federal  Self-Govemance  Negotiated 
Rule  Making  Committee  was  held  in 
Washington,  DC  on  May  18, 1995.  A 


total  of  12  meetings  of  the  full 
conunittee  were  held  in  different 
locati(His  throughout  the  country.  The 
last  meeting  was  held  in  Washington, 
DC  on  May  15  and  16, 1997.  There  were 
nimierous  workgroup  meetings  and 
teleconferences  during  this  period  that 
were  used  to  develop  draft  material  and 
exchange  information  in  support  of  the 
full  committee  meetings. 

At  the  first  meeting  of  the  Committee, 
protocols  were  developed.  The  main 
provisions  ofthe  protocols  were:  (1)  The 
Committee  meetings  were  open,  and 
minutes  kept.  The  Federal  Advis<My 
Committee  Act  did  not  apply  pursuant 
to  the  Unfunded  Mandates  Reform  Act 
of  1995.  (2)  A  quorum  consisted  of  8 
membere,  including  7  tribal  membere 
and  one  federal  mrnnbo-.  The  tribal  and 
fiederal  representatives  each  selected  co- 
chaira  for  the  Committee  and  an 
alternate.  (3)  The  Committee  operated 
by  consensus  of  the  federal  and  tribal 
memben  and  formed  five  working 
groups  to  address  specific  issues  and 
make  recommendations  to  the 
Committee.  (4)  The  intended  product  of 
the  negotiations  is  proposed  regulations 
developed  by  the  Committee  on  behalf 
of  the  Secretary  and  tribal 
representatives.  The  Secretary  agreed  to 
use  the  preliminary  report  and  the 
proposed  regulations,  developed  by  the 
Conunittee.  as  the  basis  for  the  Notice  of 
Proposed  Rulemaking.  (5)  The 
Committee  will  review  all  comments 
received  bom  the  notice  of  the  Proposed 
Rulemaking  and  submit  a  final  report 
with  recommendations  to  the  Secretary 
for  promulgation  of  a  final  rule.  Any 
modifications  that  the  Secretary 
proposes  prior  to  the  final  mle  shall  be 
provided  to  the  Committee  with  notice 
and  an  opportunity  to  comment.  (6)  The 
Federal  Mediation  and  Conciliation 
Services  was  used  to  facilitate  meetings. 

At  the  conclusion  ofthe  May  15  ana 
16. 1997  negotiation  session,  there  were 
a  number  of  provisions  on  which  no 
agreement  could  be  reached. 

Key  Areas  of  Disagreement 

Tribal  and  federal  negotiators  did  not 
reach  consensus  on  the  following  issues, 
the  federal  and  tribal  suggested  language 
for  each  area  of  disagreement  are 
presented  below,  in  order,  by  subpart 
and  section,  where  appropriate.  In 
addition  to  conunents  on  the  proposed 
mle,  we  are  also  requesting  comments 
on  each  of  the  areas  of  disagreement. 

General  Issues 

Tribal  view:  The  fundamental 
disagreement  between  the  federal 
reiwesentatives  and  the  tribal 
representatives  goes  to  the  heart  ofthe 
Tribal  Self-Govemance  Act  of  1994 
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(Title  IV)  (Pub.  L.  103-413).  The  tribal 
representatives  emphasized  the 
importance  of  the  compact  as  a  vehicle 
for  govemment-to-govemment  relations 
and  the  funding  agreements  as  a  vehicle 
for  the  transfer  of  funds. 

The  tribal  representatives  also  point 
to  the  groundwork  that  has  been 
established  under  Title  I  of  Pub.  L.  93- 
638  and  the  regulations  published 
pursuant  thereto.  Self-Governance  is  the 
next  logical  sequence  in  the  era  of  self- 
determination  policy.  Hence,  only  steps 
forward,  only  progressive  policies,  only 
those  regulations  which  went  beyond 
Title  I  and  advanced  tribal 
empowerment  over  federal  dominance 
were  advocated  by  the  tribal 
representatives,  h  is  thus  the  tribal  view 
that  pursuant  to  these  fundamental 
tenets  and  principles,  notwithstanding 
any  language  to  the  contrary  in  the 
proposed  regulations,  a  tribe  assuming 
responsibility  for  any  program 
contractible  luider  title  I  is  entitled  to  all 
the  rights  that  attach  to  a  program  of  the 
Bureau  of  hidian  Affairs  (BIA)  under 
these  regulations. 

The  tribal  representatives  viewed  the 
inclusion  of  many  of  the  non-BIA 
programs  as  mandatory  and  sought  to 
negotiate  the  parameters  of  the  mandate. 
The  Act  provides  the  tribes  with 
flexibility;  the  empowerment  to 
redesign  programs  and  prioritize 
spending  themselves:  the  opporttuiity  to 
get  out  from  under  the  dominance  of 
federal  agencies:  and  transferring  the 
funds  that  support  excessive  federal 
oversight,  refxirting  and  decision- 
making to  the  local  tribal  level. 

Federal  view:  The  federal  team  agrees 
that  govemment-to-govemment 
compacts  and  annual  funding 
agreements  are  important  within  the 
context  of  the  Act.  The  federal  views  as 
to  the  differences  between  compacts  and 
annual  funding  agreements  and  the 
differences  between  programs 
administered  by  BIA  and  the  other 
departmental  bureaus  are  set  forth  in 
greater  detail  elsewhere  in  this 
Preamble.  As  a  general  matter,  where 
the  program  involved  entails  a  tribe 
administering  its  own  affairs,  the 
Department  has  sought  to  ensure  that 
(he  tribe  does  have  the  control  and 
authority  needed  to  govern  itself  and  its 
members.  However,  where  the  program 
instead  involves  programs  administered 
for  the  Nation  as  a  whole,  where  it  is  not 
a  matter  of  a  tribe  governing  itself  and 
its  members,  then  different  standards 
apply  under  the  law  and  in  the 
regulatory  proposals  that  the  federal 
team  has  made. 

The  federal  team  also  agrees  that  self- 
governance  is  "the  next  logical  sequence 
in  the  era  of  self-determination  policy." 


However,  tribal  participaticm  in  a  non- 
BIA  program  which  is  not  administered 
for  the  benefit  of  Indians  does  not 
necessarily  raise  issues  of  either  self- 
determination  or  self-governance.  Such 
programs  instead  entail  a  cooperative 
spirit  of  working  together  with  the  local 
communities  in  the  administration  of 
programs  designed  for  the  benefit  of  the 
Nation  as  a  whole. 

BIA/Non-BIA  References 

Tribal  view:  A  fundamental  problem 
developed  throughout  the  negotiation 
process,  which  culminated  in  thq, 
delineation  of  Department  of  the  Interior 
programs  into  three  distinct  categories: 

(1)  Bureau  of  Indian  Affairs  programs: 

(2)  non-Bureau  of  Indian  Affairs 
programs  available  under  Title  I  of  Pub. 
L.  93-638:  and  (3)  non-Bureau  of  Indian 
of  Affiairs  programs  not  available  under 
Title  I  of  Pub.  L.  93-638.  The  statute 
mandates  that  all  tribal  rights  acquired 
under  these  regulations  with  regard  to 
BIA  programs  are  equally  applicable  to 
non-BIA  programs  when  those  non-BIA 
programs  could  have  been  contracted 
under  Title  I  of  Pub.  L.  93-638. 

Federal  view:  The  Dei>artment  has 
treated  programs  administered  by  BIA 
differently  from  both  non-BIA  programs 
eligible  for  contracting  under  Pub.  L. 
93-638  and  non-BIA  programs  of  a 
special  geographic,  historic  or  cultiual 
significance  to  a  self-governance  tribe 
because  the  law  so  provides.  Unlike  for 
BIA  programs  under  subsection 
403(b)(1).  (25  U.S.C.  458cc(b)(l)) 
subsections  403(b)(2)  and  (3)  (25  U.S.C. 
458cc(b)(2)  and  (3))  of  the  Tribal  Self- 
Governance  Act  of  1994  authorize  the 
Department  to  negotiate  for  terms  and 
conditions  for  non-BIA  programs 
eligible  for  contracting  under  Pub.  L. 
93-638.  as  well  as  requiring  approval  of 
the  Department  before  their  reallocation, 
consolidation  and  redesign.  Section 
403(c).  (25  U.S.C.  458cc(c))  affords  the 
Secretary  discretion  to  include  other 
programs  which  are  of  special  historical, 
cultural  or  geographic  significance  to  a 
tribe  in  annual  funding  agreements.  The 
federal  team's  proposals  follow  this 
statutory  framework. 

Annual  Funding  Agreements 

Tribal  view:  Section  1000.83  under 
Subpart  E  (Annual  Funding  Agreements 
for  BIA  Programs)  of  the  proposed 
regulations  states  that: 

At  the  option  of  the  tribe/consortiuni.  and 
subject  to  the  availability  of  Congressional 
appropriations,  a  tribe/consortium  may 
negotiate  an  AFA  with  a  term  that  exceeds 
one  year  in  accordance  with  section  105(c)(1) 
of  Title  I  of  Pub.  L.  93-638.  [Emphasis 
added.)    . 


The  terms  "agreement,"  "funding 
agreement."  and  "annual  funding 
agreement"  are  used  interchangeably 
throughout  the  Tribal  Self-Governance 
Act  itself.  During  the  Self-Govemance 
rulemaking  negotiations  process,  the 
term  "Annual  Funding  Agreement 
(AFA)"  was  used  in  many  of  the  initial 
draft  documents  prior  to  the  drafting 
§  1000.83.  Consistent  with  §  1000.83, 
the  term  "Funding  Agreement"  should 
replace  "Annual  Funding  Agreement" 
to  reflect  the  intent  of  this  Subpart. 

As  outlined  in  section  1000.83. 
funding  amounts  which  may  be 
included  in  a  Tribe's  agreement  are 
clearly  subject  to  annual  appropriation 
levels.  However,  the  "funding    . 
agreement"  is  a  negotiated  document 
which  may  also  include  other  terms  and 
conditions  relative  to  the  transfer  and 
assiunption  of  BIA  programs  to  a  tribe/ 
consortium.  The  tribal  representatives 
contend  that  the  proposed  consistent 
use  of  this  term  provides  clarification  to 
this  definition. 

Federal  view:  The  Tribal  Self- 
Govemance  Act  of  1994  is  explicit  in 
requiring  the  Secretary  to  "to  negotiate 
and  enter  into  an  annual  written 
funding  agreement,"  (Pub.  L.  103-413, 
25  U.S.C.  458  cc  (a)).  The  federal  team 
has  used  this  statutory  language 
throughout  the  entire  regulation: 
however,  it  has  made  an  exception  in 
section  1000.83  which  applies  only  to 
BIA.  The  legislative  history  supports  the 
federal  position: 

The  Committee  intends  for  the  Secretary  of 
the  Interior  to  enter  into  govemment-to- 
govemment  negotiations  with  a  participating 
tribal  government  on  an  annual  basis  for  the 
purfK)se  of  establishing  annual  written 
funding  agreements  for  periods.  S.  Rpt.  No. 
205. 103d  Cong..  1st  Sess.  6  (1993)  at  8. 

Moreover,  most  appropriations  for  the 
non-BIA  bureaus  are  annual  in  nature 
and  do  not  permit  multi-year  terms  in 
advance  of  future  appropriations. 
Accordingly,  whenever  the  term 
"funding  agreement"  is  mentioned  in 
the  Tribal  Self-Govemance  Act  and  also 
in  this  regulation,  the  term  "annual" 
will  always  be  applied. 

Central  Office  Issue 

Tribal  view:  The  Tribal  Self- 
Govemance  Act  of  1994  is  clear  that 
"central  office"  funds  are  to  be  included 
in  funding  Agreements  in  sections  403 
(b)(1).  405  (b)(5)  and  405  (d).  (25  U.S.C 
458cc(b)(l):  458ee(b)(5)  and  (d). 
Congress  was  especially  clear  in 
emphasizing  the  importance  of  the 
inclusion  of  Central  Office  funds: 

The  bill  language  makes  plain  the 
Committee's  intention  that  all  BIA  central 
office  funds  are  to  be  negotiable  and  that 
tribal  shares  should  be  developed  as  a 
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percentage  of  the  function  transiiBrred.  If  the 
Department  of  the  Interior  does  not  take 
positive  action  to  fully  implement  this 
conunitment  to  Self-Govemance  Tribes,  the 
Committee  will  be  compelled  to  consider 
mandating  specific  tribal  share  negotiation 
requirements  for  BIA  central  ofRce.  While  the 
inflexibility  of  a  statutory  approach  may  well 
be  less  than  desirable,  the  Department  of  the 
Interior's  delay  on  this  issue  can  no  longer 
be  ignored.  The  Committee  strongly  urges  the 
Department  of  the  Interior  to  immediately 
implement  the  commitment  it  has  made  to 
these  Tribes  and  to  the  Committee.  S.  RpL 
No.  205. 103d  Cong.,  1st  Sess.  6  (1993)  at  10. 

It  is  the  Committee's  firm  intent  that  BIA 
Central  Office  funds  and  resources  be 
included  in  the  tribe-by-tribe  negotiations  for 
tribal  shares.  The  Committae  is  partially 
distressed  by  the  Department  of  the  Interior's 
recent  policy  reversal  regarding  their  intent 
to  engage  in  serious  negotiatioos  on  tribal 
shares  of  programs,  services,  activities,  and 
functions  controlled  by  BIA  Central  Office. 
This  decision  is  in  clear  violation  of  the  spirit 
and  intent  of  Tribal  Self-Governance.  The 
committee  strongly  urges  the  Department  to 
reexamine  this  pobcy  reversal  and  pursue 
negotiations  of  tribal  shares  of  programs, 
services,  activities,  and  functions  controlled 
by  BIA  Centi^  Office.  Should  the 
Department  fail  to  take  action,  the  Committee 
will  consider  a  legislative  solution  to  ensure 
that  tribes  in  Tribal  Self-Governance  receive 
a  lair  share  of  the  programs,  services, 
activities,  and  functions  in  die  MA  Central 
Office  accounts.  H.  R.  Rep.  Na  653, 103d 
Cong.,  2nd  Sess.  7  (1994)  at  11. 

The  Committee  also  is  troubled  by  the 
continuing  refusal  of  the  Department  of  the 
Interior  for  the  past  four  years  to  negotiate, 
on  a  line-by  line  basis  with  Indian  Mbes 
participating  in  Tribal  Self-Governance  for 
the  tribal  shares  of  BIA  Central  office  funds 
and  resotuces  despite  clear  directives  to  do 
so  from  various  Congressional  Committees. 
This  bill  language  makes  clear  that  all  BIA 
Central  office  funds  are  to  be  negotiated  and 
that  tribal  shares  should  be  developed  as  a 
percentage  of  the  function  transferred.  The 
language  in  the  bill  "all  funds  specifically  or 
functionally  related"  means  all  funds 
appropriated  or  administered  *  •  •  The 
Committee  intends  any  funds  that  are 
specifically  or  functionally  related  to  the 
delivery  of  services  or  benefits  to  the  tribe 
and  its  members,  regardless  of  the  source  of 
the  funds  or  the  location  in  the  Department, 
shall  be  available  for  self-govemance 
compacting.  H.  R.  Rep.  No.  653. 103d  Cong., 
2nd  Sess,  7  (1994)  at  12. 

Hence,  the  authorizing  Committees 
intended  that  the  permanent  policy  of 
the  United  States  Department  of  the 
Interior  should  be  to  include  central 
office  shares  in  tribal  funding 
agreements.  While  appropriation 
committees  may  set  policies  on  an 
annual  basis,  they  are  generally  limited 
to  directives  for  the  fiscal  year  only.  The 
clear  intent  of  Congress  was  to  include 
central  office  shares  on  a  permanent 
basis  and  the  regulations  must  follow 
the  statute  and  the  Congressional  intent. 


Federal  view:  The  sections  of  these 
proposed  regulations  that  deal  v<ath 
central  office  tribal  shares  are  1000.88 
and  1000.94  and  are  adopted  by  the 
Rulemaking  Committee  prior  to 
enactment  of  the  FY  1997  Department  of 
the  Interior  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  104-20) 
which  prohibited  the  inclusion  of 
central  office  tribal  shares  in  annual 
funding  agreements.  In  light  of  this 
prohibition,  the  Department  specifically 
requests  comments  cm  whether  sections 
1000.88  and  1000.94  of  the  proposed 
regulation  should  be  amended  to 
explicitly  provide  that  central  office 
funding  may  not  be  available  as  a  result 
of  such  appropriations  provisions. 

Definitions 

Inherently  Federal  Functions 

Tribal  view:  The  committee  was  not 
able  to  reach  consensus  on  a  definition 
for  "inherently  fiaderal  functions."  The 
definition  of  inherently  federal 
fimcdons  has  bees  an  issue  of  great 
controversy  during  the  rulemaking 
process.  It  is  a  critical  concept  because 
it  defines  a  term  found  in  Pub.  L.  103- 
413,  sec.  403  (25  U.S.C.  458cc(k))  by 
identifying  those  functions  and 
activities  of  programs  that  may  not  be 
included  in  a  funding  agreement  The 
Solicitor's  Memorandiun  of  Nfay  17, 
1996.  entitled  "Inherently  Federal 
Functions  under  the  Tribal  Self- 
Govemance  Act  of  1994"  is  one  with 
which  the  tribal  representatives 
substantially  agrees.  The  tribal 
representatives  propose  citing  the 
Solicitor's  Memorandum  as  guidance  in 
the  definitions  as  follows: 

Inherently  federal  functions  means  those 
functions  that  must  be  performed  by  federal 
officials,  and  only  fiederal  officials,  as  defined 
in  accordance  with  general  guidelines  of  the 
May  17. 1996  Department  of  the  Interior 
Solicitor's  Memorandimi. 

As  an  alternative,  the  tribal 
representatives  proposed  the  following 
definition,  which  is  consistent  with  the 
SoUcitor's  Memorandiun  and 
substantially  similar  to  the  definition 
developed'by  the  Tribal  Work  Group  on 
Tribal  Shares  formed  to  review  BIA 
work  on  determining  tribal  shares  for  all 
programs,  services,  fimctions  and 
activities  of  the  BIA: 

Inherently  federal  functions  means  of  all 
functions  provided  by  a  federal  agency  in 
carrying  oiit  its  duties,  inherentiy  fiederal 
fimctions  are  those  which  by  law  (U.S. 
Constitution,  treaties,  federal  statutes,  and 
federal  court  decisions)  can  only  be 
performed  by  federal  employees,  and  which 
the  agency  cannot  delegate  to  tribes  or  tribal 
organizations  for  performance  because  it  is 
constitutionally  or  statutorily  barred  from 
doing  so. 


A  well  understood  definition  that 
narrowly  construes  this  concept  as 
clearly  derived  from  the  Constitution 
and  statutes,  while  recognizing  that 
tribes  as  self-governing  entities  stand  in 
a  different  relationship  to  the  United 
States  than  do  mere  grantees  or 
contractors,  is  essential  to  successful 
implementation  of  the  Tribal  Self 
Governance  Act  of  1994. 

Federal  view:  The  federal  team  agrees 
that  die  concept  of  inherently  federal 
functions  is  important.  The  federal  team 
beUeves  that  "inherentiy  federal"  is  one 
of  several  factors  that  must  be 
considered  during  the  negotiation  of  an 
AFA.  Pub.  L.  103-413.  section  403  (k) 
(25  U.S.C.  Section  458cc(k))  provides 
that  the  Tribal  Self-Govemance  Act  of 
1994  does  not"*  *  *  authorize  the 
Secretary  to  enter  into  any  agreement 
under  Pub.  L.  103-413,  sections 
403(b)(2)  and  403(c)(1),  (25  U.S.C 
sections  458cc(b)(2)  and  458ee(c)(l)) 
with  respect  to  functions  that  are 
inherently  federal  or  where  the  statute 
establishing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  tribe.  *  *  •"  Thus,  the 
type  of  participation  sought  b/the  tribe 
is  equally  a  factor  that  must  be 
considered  in  negotiations. 

The  fiederal  team  further  believes  that 
the  concept  of  "inherently  federal"  v>rlll 
not  apply  to  entire  programs  which  may 
be  ehgible  for  negotiation,  but  instead  to 
functions  or  activities  within  those 
programs  required  under  federal  law  to 
.  be  carried  out  by  federal  officials. 

As  recognizea  in  the  above  mentioned 
opinion  of  the  SoUdtor  and  because  the 
scope  of  programs  available  for 
inclusion  in  an  AFA  is  dependent  upon 
the  underlying  programmatic  statutes 
and  annual  appropriations,  such 
decisions  are  best  made  on  a  case-by- 
case  basis  during  the  govemment-to- 
govemment  negotiation  process.  In  this 
manner,  all  relevant  factors  can  be 
considered  by  the  parties. 

Subpart  E — Annual  Funding 
Agreements  for  Bureau  of  Indian  Affairs 
Programs 

Suspension.  Withhold  or  Delay  Payment 
Under  Annual  Fimding  Agreements 

Tribal  view:  Under  TiUe  I  of  Pub.  L 
93-638  as  amended,  the  Secretary  is 
specifically  given  authority  to  withhold, 
suspend  or  delay  payments  (25  U.S.C. 
section  450}-l(y)).  Such  authority 
implies  evaluations  and  oversight  of 
tribal  actions.  However,  a  close  review 
of  Title  rv  the  Tribal  Self-Govemance 
Act  of  1994  (Pub.  L.  103-413)  reveals 
that  Title  IV  provides  no  authority  for 
the  Secretary  with  the  authority  to 
suspend,  withhold  or  delay  payment 
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under  an  AFA.  Congress  determined 
that  the  funds  would  be  better  spent  for 
services,  rather  than  funding  an 
additional  faderal  compliance 
bureaucracy.  The  tribes  recognize  that 
some  funds  are  appropriated  by 
Congress  with  explicit  statutory 
Umitations  regarding  their  expenditure 
and  that  tribes  are  required  to  meet 
these  explicit  limitations. 

The  tnbal  representatives  propose  this 
question  and  answer 

Does  the  Secretary  or  a  designated 
representative  have  authority  to  suspend, 
withhold,  or  delay  payment  under  an  AFA? 

No.  unless  th«  funds  subject  to  suspension, 
withliolding  or  delay  are  subject  to  a 
statutory  limitation  on  their  expenditure  and 
the  tril>e/consortium  has  agreed  to  the  terms 
under  which  such  an  action  may  be  imposed. 
The  Secretary  must  notify  the  affected  tribe/ 
consortium  of  the  determination  so  that  the 
tribe/consortium  may  appeal  the 
determination.  The  Secretary's  determination 
will  be  stayed  pending  the  appeal. 

Federal  view:  The  federal  team 
believes  that  there  should  be  guidance 
regarding  the  conditions  under  which 
the  federal  government  may  enforce 
compliance  with  aimual  funding 
agreements  by  withholding,  suspending 
or  delaying  payments.  Pub.  L.  93-638 
statutory  and  regulatory  language  has  a 
similar  provision  in  25  U.S.C.  section 
450t-l(l)  and  25  CFH  900,  as  proposed 
below  in  the  federal  question  and 
answer.  Proposed  section  1000.79 
provides  that  AFAs  "are  legally  binding 
and  mutually  enforceable  written 
agreements.  *  *  *"  The  federal  team 
believes  that  in  order  for  agreements  to 
be  binding  and  enforceable,  the  federal 
government  needs  some  enforcement 
mechanism  to  suspend,  withhold  or 
delay  payments  when  there  is  a 
determination  that  the  tribe  has  not 
complied  with  the  AFA.  The  federal 
team  believes  that  this  will  have  no 
serious  effect  on  tribes  because  tribes 
would  have  an  automatic  emergency 
appeal  of  this  governmental  action.  This 
enforcement  mechanism  will  not 
require  any  additional  federal 
bureaucracy.  It  is  not  anticipated  that 
BIA  will  have  staff  for  or  evaluations  for 
oversight  and  compliance  purposes. 
This  proposal  addresses  those  times 
when  a  tribe  has  substantially  failed  to 
carry  out  the  AFA  without  good  cause. 
The  federal  proposal  is  as  follows: 

Does  the  Secretary  or  a  designated 
representative  have  authority  to  suspend, 
withhold,  or  delay  payment  under  an  AFA? 

No,  unless  otherwise  provided  in  this  part 
or  when  the  Secretary  makes  a  determination 
that  the  tribe/consortium  has  failed  to 
substantially  carry  out  the  AFA  without  good 
cause.  The  Secretary  must  notify  the  affected 
tribe/consortium  of  the  determination  so  that 


the  tribe/consortium  may  appeal  the 
determination.  The  Secretary's  determination 
will  be  stayed  pending  the  appeal. 

Subpart  F—Non-BIA  Annual  Funding 
Agreement 

Tribal  view:  The  tribal  representatives 
disagree  with  the  federal  view  of  Pub.  L. 
103-413  section  403(b)(2).  (25  U.S.C. 
458cc(b)(2))  which  is  set  forth  below: 

(b)  Contents — Each  funding  agreement 
shall-'  '  ' 

(2)  subject  to  such  terms  as  may  be 
negotiated,  authorize  the  tribe  to  plan, 
conduct,  consolidate,  and  administer 
programs,  services,  functions,  and  activities, 
or  portions  thereof,  administered  by  the 
Department  of  the  Interior,  other  than 
thiT)ugh  the  Bureau  of  Indian  Afiairs,  that  are 
otherwise  available  to  Indian  tribA  or 
Indians,  as  identified  in  section  40S(c)  (25 
use  458ee(c)l  of  this  title,  except  that 
nothing  in  this  subsection  may  be  construed 
to  provide  any  tribe  with  a  preference  with 
resp>ect  to  the  opportunity  of  the  tribe  to 
administer  programs,  services,  functions,  and 
activities,  or  portions  thereof,  unless  such 
preference  is  otherwise  provided  for  by  law; 
(Emphasis  added.1 

This  provision  mandates  that  certain 
non-BIA  programs  must  be  included  in 
tribal  Self-Governance  compacts  and 
funding  agreements  upon  the  request  of 
a  tribe.  The  word  "shall,"  which 
appears  at  the  beginning  of  this  section, 
is  an  express,  clear  and  specific 
statement  by  the  Congress  that  there  are 
some  non-BIA  programs  in  the  Interior 
Department  which  are  mandatorily 
compactable  tmder  the  Tribal  Self- 
Governance  Act  of  1994;  specifically, 
those  programs  which  are  deemed  to  be 
"otherwise  available"  to  tribes.  The 
tribal  representatives  acknowledge  that 
the  section  Umits  these  matters  to  terms 
which  are  subject  to  negotiation — in 
contrast,  the  federal  representatives 
viewed  all  non-BIA  Interior  programs, 
not  eligible  for  contracting  under  Pub.  L. 
93-638,  and  can  only  be  included  in  the 
Self-Governance  program  upon  the 
approval  of  the  Department. 

The  tribal  representatives  noted  that 
Pub.  L.  103-413  section  403(c).  (25 
U.S.C.  458cc(c))  includes  the 
discretionary  programs  for  non-BIA 
agencies,  whereas  Pub.  L.  103-413 
section  403(b)(2),  (25  U.S.C.  458cc(b)(2)) 
clearly  is  meant  to  provide  for  the 
mandatory  non-BIA  programs.  Congress 
provided  two  separate  sections  of  the 
Tribal  Self -Governance  Act  of  1994  for 
a  reason  and  the  mandatory  vereus 
discretionary  dichotomy  is  both  logical 
and  consistent  with  the  plain  language 
of  that  Act.  Congress  clearly  intended 
that  the  Department  err  on  the  side  of 
including  Interior  Department  programs 
in  tribal  Self-Governance  agreements. 
Congress  created  a  presumption  in  fovor 


of  inclusion  under  the  "fiaciUtation 
clause"  of  Pub.  L.  103-413  section 
403(i),  (25  U.S.C.  458cc(i))  which 
requires  the  Secretary  to  interpret  laws 
and  regulations  in  a  manner  that  will 
facilitate  the  inclusion  of  programs  and 
the  implementation  of  agreements,  but 
the  Congress  left  it  to  the  Self- 
Governance  Negotiated  Rulemaking 
Committee  to  determine  which  types  of 
programs  would  be  mandatory  and 
which  would  be  discretionary  with  the 
imderstanding  that  both  were 
presiunptively  inclusive.  Indeed,  in 
discussing  these  non-BIA  provisions, 
the  House  Report  states: 

The  Committee  intends  this  provision  in 
conjunction  with  the  rest  of  the  Act,  to 
ensure  that  any  federal  activity  carried  out  by 
the  Secretary  within  the  exterior  boundaries 
of  the  reservation  shall  be  presumptively 
eligible  for  inclusion  in  the  Self-Governance 
funding  agreement.  H.  Rpt.  No.  653, 103d 
Cong.,  2nd  Sess.  7  (1994)  at  10. 

The  tribal  representatives  propose  the 
following: 

Are  there  non-BIA  programs  for  which  the 
Secretary  must  negotiate  for  inclusion  in  an 
Aimual  Funding  Agreement  subject  to  such 
terms  as  the  parties  may  negotiate? 

Subject  to  such  terms  as  may  be  negotiated, 
the  Secretary  shall  negotiate  and  enter  into 
an  Annual  Funding  Agreement  authorizing 
the  tribe  to  plan,  conduct,  consolidate,  and 
administer  programs,  services,  functions,  and 
activities,  or  portions  thereof,  administered 
by  the  Depainnent  of  the  Interim,  that  are 
otherwise  available  to  Indian  tribes  or 
Indians,  as  identified  in  section  405(c),  to  the 
extent  authorized  and  not  otherwise 
prohibited  by  law. 

What  programs  are  included  under  section 
403(b)(2)  of  the  Act? 

(a)  Those  programs,  or  portions  thereof, 
eligible  for  contracting  under  Pub.  L  93-638: 
and 

(b)  CXher  programs  in  a  non-BIA  bureau  of 
the  Department  that  are  "otherwise  available 
to  Indian  tribes  and  Indians"  to  the  extent 
authorized  by  this  section  of  the  Act, 
including  other  programs  that  the  Secretary 
is  not  prohibited  by  law  from  awarding  by 
contract,  grant  or  cooperative  agreement,  and 
for  competitive  programs  for  which  the  tribe 
has  received  the  award. 

There  is  a  clear  difference  between 
the  types  of  programs  contemplated  in 
Pub.  L.  93-638  (Title  I)  and  those 
contemplated  in  103^13  [Title  IV]. 
Pub.  L.  93-638  only  encompasses 
programs  for  the  "benefit  of  Indians 
because  of  their  status  as  Indians" 
whereas  Pub.  L.  100-472  and  Pub.  Lm 
103-413  encompass  all  programs 
"otherwise  available  to  Indian  tribes  or 
Indians".  This  standard  was  created  in 
Pub.  L.  100-472  in  1988  and  its 
meaning  for  Pub.  L.  103-413  is 
deUneated  in  report  language: 
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The  Committee  wishes  to  make  clear  to  the 
Department  of  the  Interior,  the  Committee's 
intention  with  regard  to  what  funds  are  to  be 
negotiable.  At  a  minimum,  the  Secretary 
must  provide  the  money  that  a  Tribe  would 
have  been  eligible  to  receive  under  Self- 
Determination  Act  contracts  and  grants.  In 
addition  to  this,  the  Secretary  must  provide 
all  funds  specifically  or  functionally  related 
to  the  Department  of  the  Interior's  provision 
of  services  and  benefits  to  the  Tribe  and  its 
memt>ers.  This  means  the  Department  of  the 
Interior  must  include  in  a  Tribe's  Self- 
Governance  Funding  Agreement  all  those 
funds  and  resources  sought  by  the  Tribe 
which  the  Federal  government  would  have 
uaed  in  any  way  to  carry  out  its  programs  and 
operations  if  it  had  provided  services  and 
benefits,  either  directly  or  through  contracts, 
grants  or  other  agreements,  to  the  Tribe  or  its 
meml>ers  in  lieu  of  a  Self-Governance 
agreement.  This  would  include  all  funds  and 
resources  regardless  of  the  geographic 
location  or  administrative  level  at  which  the 
Department  of  the  Interior  would  have 
expended  funds  in  lieu  of  a  Self-Governance 
agreement  The  only  funds  the  Department  is 
legally  permitted  to  hold  back  from 
negotiation  are  those  which  are  expressly 
excluded  by  statute  or  those  funds  necessary 
to  carry  out  certain  limited  functions  which 
by  statute  may  be  performed  only  by  a 
Federal  official.  S.  Rpt.  No.  205, 103rd  Cong., 
Ist  Sess.  6  1996  at  9.  [Emphasis  added.) 

Hence,  the  Congress  meant  Title  IV 
Pub.  L.  103-413  self-governance 
agreements  to  include  Title  I  Pub.  L.  93- 
638  programs  in  addition  to  ether  funds. 
The  best  support  for  this  position  is 
provided  in  die  Tribal  Self  Governance 
Act  of  1994  itself  under  section 
403(g)(3).  (25  U.S.C.  458cc(g)(3)),  which 
applies  to  both  BIA  and  non-BIA 
agreements: 

(3)  Subject  to  paragraph  (4)  of  this 
subsection  and  paragraphs  (1)  through  (3)  of 
subsection  (b),  the  Secretary  shall  provide 
funds  to  the  tribe  under  an  agreement  under 
this  title  for  programs,  services,  functions, 
and  activities,  or  portions  thereof,  in  an 
amount  equal  to  the  amount  that  the  tribe 
would  have  been  eligible  to  receive  under 
contracts  and  grants  under  this  Act, 
including  amounts  for  direct  program  and 
contract  support  costs  and.  in  addition,  any 
funds  that  are  specifically  or  functionally 
related  to  the  provision  by  the  Secretary  of 
services  and  benefits  to  the  tribe  or  its 
members,  without  regard  to  the  organization 
level  within  the  Department  where  such 
functions  are  carried  out.  (Emphasis  added.] 

The  tribal  representatives  propose  the 
following: 

Under  Pub.  L  103-413  section  403(b)(2).  (25 
U.S.C.  4S8cc(bM2))  when  must  programs  be 
awarded  non-competitively? 

(a)  Pub.  L.  93-638  Programs. 
Programs  eligible  for  contracting  under 

Title  I  of  Pub.  L.  93-638  must  be  awarded 
oon-competitively. 

(b)  Non-Pub.  L.  93-638  Progranu. 
Other  programs  otherwise  available  to 

Indian  tribes  or  Indians  must  be  awarded 


non-competitively,  except  when  a  statute 
requires  a  competitive  process. 

The  tribal  representatives  are  seeking 
in  this  regulation  to  require  the 
Department  to  treat  Pub.  L.  93-638 
programs  and  non-Pub.  L.  93-638 
programs  similarly.  Without  this 
regulation,  the  Department  would  be 
allowed  to  remove  certain  programs 
from  eligibility  for  all  tribes  and 
arbitrarily  establish  its  own  competitive 
process. 

Under  Pub.  L.  103-413  section  403(b), 
(2),  (25  U.S.C.  458cc(b)(2)),  the  non-BIA 
bureaus  have  Utile  discretion  as  to  what 
funds  get  included  in  agreements,  and 
no  discretion  as  far  as  establishing 
competitive  processes,  unless  allowed 
to  do  so  by  the  Congress.  The  House 
Report  states: 

The  language  in  the  bill  "all  funds 
specifically  or  functionally  related"  means 
all  funds  appropriated  or  administered,  not 
just  by  BIA,  but  also  every  office  or  agency 
or  bureau  with  the  Department  of  the 
Interior,  including,  but  not  limited  to,  the 
Bureau  of  Reclamation,  the  U.S.  Fish  and 
Wildlife  Service,  the  Office  of  Policy 
Management  and  Budget,  the  National  Park 
Service,  the  Bureau  of  Land  Management,  the 
Minerals  Managements  Service,  the  U.S. 
Geological  Survey,  the  Office  of  Surfece 
Mining  and  Enforcement,  and  the  Bureau  of 
Mines.  The  Conunittee  intends  any  funds 
that  are  specifically  or  functionally  related  to 
the  delivery  of  services  or  benefits  to  the  tribe 
and  its  members,  regardless  of  the  source  of 
the  funds  or  the  location  in  the  Department, 
shall  be  available  for  self-governance 
compacting.  H.R.  Rep.  No.  653, 103d.  Cong., 
2nd  Sess  7  (1994)  at  12. 

The  Senate  Report,  using  similar 
language  to  that  reprinted  above,  added: 

Neither  the  source  of  the  appropriated 
funds,  nor  the  location  in  which  it  would 
have  been  otherwise  spent,  may  limit  the 
negotiability  of  these  fimds.  S.  Rep.  No.  205, 
103d  Cong.,  1st  Sess  6  (1993)  at  10-11. 

Hence,  the  negotiabiUty  of  funds  from 
all  divisions,  bureaus  and  offices  within 
the  Interior  Department  was  clearly 
intended  by  the  Congress.  Nowhere  in 
the  Act  or  in  the  legislative  history  did 
the  Congress  indicate  that  the 
Department  would  be  allowed  to  make 
funds  competitive  on  its  own  or 
arbitrarily  take  funds  off  the  negotiating 
table.  Each  division  of  the  Interior 
Department  is  required  to  make  a 
determination,  through  negotiations,  of 
the  appropriate  allocation  of  fimds  toe 
particular  tribe,  and  once  that  allocation 
is  determined,  the  Department  is  to 
provide  that  funding  in  a  Self- 
Govemance  agreement. 

The  funds  to  be  provided  for  non-BIA 
programs  should  not  be  constricted  by 
the  programmatic  requirements  of  the 
non-BIA  bureaus.  Thus  the  tribal 
representatives  propose  the  following: 


How  is  funding  for  non-BIA  programs 
determined? 

The  amount  of  funding  is  determined 
pursuant  to  section  403(g),  (25  U.S.C. 
458cc(g))  and  applicable  provisions  of  law. 
regulation,  or  Office  of  Management  and 
Budget  (OMB)  Circulars. 

The  Tribal  Self-Governance  Act  of 
1994  makes  no  distinction  between  the 
method  of  determining  funding  for  BIA 
and  non-BIA  programs.  Section  403(g), 
(25  U.S.C.  458cc(g))  provides  that  tribes 
are  to  receive  an  amount  equal  to  the 
amount  the  tribe  would  have  received 
under  "Pub.  L.  93-638  "  contracts  and 
grants,  plus  contract  support,  plus  funds 
specifically  and  functionally  related  to 
the  provision  of  services  by  the 
Secretary  without  regard  to  the  level 
within  the  Department  where  such 
services  are  carried  out.  Section  403(g), 
(25  U.S.C.  458cc(g))  applies  across  the 
board  to  BIA  and  non-BIA  bureaus. 
Hence,  the  tribal  proposed  regulation 
merely  requires  that  the  Department 
follow  the  law  with  regard  to  making 
payments  to  the  tribes  under  the  Tribal 
Self-Governance  Act  of  1994. 

Federal  view:  The  federal  team  notes 
that  when  Congress  established  a 
permanent  Self-Governance  program  to 
replace  the  demonstration  phase,  it 
clearly  distinguished  between  the  scope 
of  and  treatment  for  programs 
administered  by  the  Bureau  of  Indian 
Affairs  under  Pub.  L.  103-413  403(b)(1), 
(25  U.S.C.  458cc(b)(l)).  and  programs 
"otherwise  available  to  Indian  tribes  or 
Indians"  which  are  administered  by  the 
other  Departmental  bureaus.  This 
distinction  is  consistent  with  the 
objective  of  the  Tribal  Self-Governance 
Act  of  1994  for  Self-Governance  tribes  to 
have  the  opportunity  to  elect  how  and 
to  what  extent,  they  intend  to 
administer  programs  that  have  been 
historically  run  for  their  benefit,  "(TJhe 
United  States  recognizes  a  special 
govemment-to-govemment  relationship 
with  Indian  tribes,  including  the  right  of 
the  tribes  to  self-governance,  as  reflected 
in  the  Constitution,  treaties,  federal 
statutes,  and  the  course  of  dealings  of 
the  United  States  with  Indian 
tribes.  •  •  ""section  202(2)  of  the 
Tribal  Self-Governance  Act  of  1994.  (25 
U.S.C.  458aa)  (emphasis  added). 

Much  of  the  difficulty  in  interpreting 
the  law  and  how  it  applies  to  the  non- 
BIA  bureaus  is  the  lack  of  agreement  on 
the  meaning  of  the  term  "otherwise 
available  to  Indian  tribes  or  Indians." 
The  legislative  history  of  the  Tribal 
Self-Governance  Act  of  1994  supports 
the  federal  team's  view  that  "otherwise 
available  to"  programs  imder  section 
403(b)(2)  is  essentially  a  different  way  of 
describing  those  programs  which  are 
eligible  for  contracting  under  Pub.  L. 
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93-638.  Significantly  in  this  regard,  the 
Tribal  Self-Governance  Act  continued 
the  scope  of  programs  that  were  eligible 
for  inclusion  in  AFAs  under  the  Self- 
Govemance  E)en)onstration  Proaram 
which  stated,  "shall  authorize  the  tribe 
to  plan,  conduct,  consolidate,  and 
administer  programs,  services  and 
functions  of  the  Department  of  the 
Interior  *  *  *  that  are  otherwise 
available  to  Indian  tribes  or 

Indians. (Title  HI  of  Pub.  L.  93- 

638.  as  added  by  Pub.  L  100-472.  Title 
n.  section  209.  25  U.S^C.  450f  (note)J. 

The  Congressional  Committee  reports 
give  no  indication  that  Congress  had 
expanded  the  scope  of  the  Program  to 
other  than  programs  for  Indian  tribes 
and  individual  Indians: 

Self-Govemaoce  promises  an  orderly 
transition  from  the  federal  domination  of 
programs  and  services  benefitting  Indian 
tribes  to  tribal  authority  and  control  over 
those  programs  and  services.  (H.R.  Report 
No.  653. 103d  Congress,  2nd  Session,  at  7 
(1994)). 

Since  1998,  Interior  has  conducted  Self- 
Governance  under  demonstration  authority. 
The  Self-Governance  Demonstration  Project 
has  had  measurable  success.  It  has  achieved 
the  goals  it  set  out  to  achieve — examining  the 
benefits  of  allowing  tribes  to  assume  mora 
control  and  responsibility  over  programs, 
services,  functions  and  activities  provided  to 
their  members  previously  himished  by  the 
federal  agency  administering  these  programs, 
services,  fanctions  and  activities.  (S.  RpL  No. 
20S  at  5,  103d  Cong,  1st  Sess.  (1993)). 

The  funds  transferred  to  Self-Governance 
tribes  should  include  only  those  funldls  that 
otherwise  would  have  been  sp>ent  by  the 
Department  of  the  Interior,  either  directly  or 
indirectly  for  the  benefit  of  these  tribes. 
Therefora,  this  bill  should  have  no  impact  on 
federal  outlays  if  it  is  properly  administered 
in  confbnnity  with  the  intent  of  the  Congress. 
(S.  Rpt.  No.  205  at  14, 103d  Cong.,  1st  Sess. 
(1993)). 

Thus,  the  federal  team  believes  that 
programs  which  "benefit"  tribes  are 
those  eligible  for  contracting  under  Pub. 
L.  93-638.  These  statements  of 
Congressional  intent  are  consistent  with 
both  the  concept  of  tribes  choosing  how 
to  administer  programs  previously 
administered  by  the  Department  for 
their  benefit,  and  the  federal  team's 
interpretation  of  programs  eligible  for 
contracting  luider  Pub.  L.  103-413 
section  403(b)(2).  (25  U.S.C. 
458cc(b)(2)). 

The  exception  clause  of  Pub.  L.  103- 
413  (25  U.S.C.  4S8cc(b)(2))  section 

403(b)(2).  i.e.. except  that 

nothing  in  this  subsection  may  be 
construed  to  provide  any  tribe  with  a 
preference  with  respect  to  the 
opporttmity  of  the  tribe  to  administer 
programs,  services,  functions,  and 
activities,  or  portions  thereof,  unless 
such  preference  is  otherwise  provided 


bylaw*  *  *,"  also  supports  this 
interpretation.  This  clause  effiectively 
precludes  the  inclusion  of  programs  in 
annual  funding  agreements  for  which  no 
exemption  from  the  competitive 
contracting  rules  apply.  Programs 
eligible  for  Pub.  L.  93-638  contracting 
are  both  exempt  from  competitive 
contracting  and  are  the  only  programs 
intended  specifically  for  Indian  tribes 
and  their  members.  Only  Pub.  L.  93-638 
programs  involve  tribes  assimiing  "more 
control  and  responsibility  over 
programs"  provided  to  their  members 
and  previously  furnished  by  one  or 
more  of  the  non-BIA  bureaus. 

Congress  further  distinguished 
between  BIA  programs  and  programs 
administered  by  other  bureaus  in  the 
Department  in  stipulating  that  annual 
funding  agreements  negotiated  imder 
Pub.  L.  93-638  section  403(b)(2),  (25 
U.S.C.  458cc(b)(2))  are  subject  to  such 
terms  as  may  be  negotiated.  Similarly, 
under  Pub.  L.  93-638  section  403(b)(3), 
(25  use.  458cc(b){3)),  consolidation 
and  redesign  of  only  non-BIA  programs 
authorized  by  section  403(b)(2},  (25 
U.S.C.  458cc(b)(2))  are  subject  to  joint 
agreements  between  the  parties. 
Congress  authorized  annual  funding 
agreements  for  additional  programs  of 
"special  geographic,  historical,  or 
cultural  significance"  to  a  Self- 
Governance  tribe  under  Pub.  L.  103-413 
section  403(c),  (25  U.S.C.  458cc(c))  on  a 
discretionary  basis. 

The  federal  representatives  agree  with 
the  tribal  representatives  that  the  Act 
was  meant,  primarily,  to  provide  a 
means  for  tribes  to  have  an  opportunity 
to  assume  the  dominant  role  in 
administering  programs  established  for 
the  benefit  of  Indians.  The  House  and 
Senate  reports  to  which  the  tribal 
representatives  refer,  however,  do  not 
support  the  view  that  non-BIA,  "non- 
Indian"  programs  were  meant  to  be 
treated  the  same  as  either  BIA  or  non- 
BLA  programs  eligible  under  Pub.  L.  93- 
638.  Nor  do  these  reports  even  suggest 
that  Congress  intended  Title  III  of  Pub. 
L.  100-472  and  Title  IV  of  Pub.  L.  103- 
413  programs  "otherwise  available"  to 
Indians  to  extend  to  non-BLA,  non- 
Indian  programs.  Rather,  such  funds 
must  be  used  in  accordance  with  the 
specific  programmatic  and 
appropriations  requirements  imposed 
by  Congress.  Consistent  with  the  federal 
position.  Pub.  L.  103-413  section 
403(b)(3).  (25  U.S.C.  458cc(b)(3)) 
permits  the  reallocation  of  funds  for 
non-BIA  programs  only  in  accordance 
with  a  joint  agreement  of  the  tribe  and 
the  Department  in  order  to  ensure  that 
funds  are  not  used  for  purposes 
different  from  those  provided  in  the 
relevant  appropriations  act. 


The  federal  team  also  does  not  agree 
that  ncm-BIA  bureaus  have  little 
discretion  as  to  the  funding  levels  to  be 
included  in  AFAs  for  programs  not 
eligible  for  contracting  under  Pub.  L. 
93-638.  Pub.  L.  103-413  section 
403(g)(3),  (25  U.S.C.  458oc(g)(3))  of  the 
Act  directs  the  Secretary  to  include 
funds  "in  an  amount  equal  to  the 
amount  that  the  tribe  would  have  been 
eligible  to  receive  under  contracts  and 
grants  under  this  Act  '  •  *."  The 
reference  to  the  "Act"  in  this  quotation 
is  to  Pub.  L.  93-638.  This  provision  also 
supports  the  federal  view  that  programs 
"otherwise  available  to  Indians"  is 
simply  another  way  of  describing 
programs  eligible  for  contracting  under 
Pub.  L.  93-638,  i.e.,  those  programs 
established  for  the  benefit  of  Indians 
because  of  their  status  as  Indians,  since 
it  directs  funding  only  for  such 
programs.  Thus,  for  non-Public  Law  93- 
638  programs,  the  self-governance 
statute  does  not  direct  tiie  inclusion  of 
funds  for  such  programs.  The  federal 
proposals,  below,  require  that  funding 
for  such  programs  instead  be  at  levels 
that  the  relevant  bureau  would  have 
spent  to  administer  the  program  at  the 
level  of  activity  recognized  by  the  AFA. 
This  balances. the  needs  of  the  tribe  for 
adequate  funds  to  administer  programs 
under  AFA's,  with  the  requirements  of 
the  Secretary  and  the  bureaus  to 
determine  how  to  allocate  their 
financial  resources  for  non-Indian 
programs  to  address  national,  regional, 
and  local  priorities. 

The  federal  proposal  is  the  following: 

Are  there  non-BIA  programs  for  which  the 
Secretary  must  negotiate  for  inclusion  in  an 
Annual  Funding  Agreement  subject  to  such 
terms  as  the  parties  may  negotiate? 

Yes.  those  procrams,  or  portions  thereof, 
that  ara  eligible  for  contracting  under  Pub.  L 
93-638. 

What  programs  are  included  under  Pub.  L 
103-413.  section  403(b).  (2)  (25  U.S.C.  103- 
413)? 

Those  programs,  or  portions  thereof,  that 
are  eligible  for  contracUng  under  Pub.  L.  93— 
638. 

Under  Pub.  L  103-413.  section  403(b).  (2). 
(25  U.S.C.  103-413)  when  must  programs  be 
awarded  non-com petitively? 

They  must  be  awarded  non-competitively 
for  programs  eligible  for  contracts  under  Pub. 
L.  93-638. 

The  annual  listing  of  programs, 
functions,  and  activities  or  portions 
thereof  that  are  eligible  for  inclusion  in 
AFAs  required  by  Pub.  L.  103-413 
section  405(c).  (25  U.S.C  458ee(c))  ara 
of  two  types.  First  are  those  programs 
eligible  for  contracting  under  Pub.  L. 
103-413.  section  403(b).  (2).  (25  U.S.C. 
458cc(b)(2))  that  are  available  to  Indians 
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or  Indian  tribes  for  which  there  is  a 
contracting  preference  provided  by  law. 
Second  are  those  programs  authorized 
by  403(c)  (25  U.S.C  458cc(c))  that  may 
be  included  in  AFAs  that  are  of  special 
geographic,  historical,  or  cultural 
significance  to  the  Self-Governance 
tribe,  subject  to  such  terms  as  may  be 
mutually  agreed  upon.  These  programs 
are  listed  as  eligible  for  inclusion  in 
AFAs  at  the  discretion  of  the  Secretary. 
The  annual  listing  required  by  section 
405(c)  (25  U.S.C.  458ee(c))  provides  a 
framewoiic  for  discussion  with  Self- 
Governance  tribes  concerning  what 
programs  might  be  available  for 
inclusion  in  AFAs  imder  section 
403(bM2).  (25  U.S.C.  458cc(b)(2)).  and 
section  403(c)  (25  U.S.C  458cc(c)). 

Subpart  G—Negotiaiion  Process  for 
Annual  Funding  Agreements 

Self-Governance  Compact 

TWbo/  vieH';  The  tribal  position  is  that 
CfMnpacts  are  important  vehicles  to 
reflect  the  govemment-to-govemment 
relationship  between  tribes  and  the 
United  States.  This  relationship  by 
definition  permits  variation  among 
tribes.  Additionally,  individual  tribes 
may  desire  to  emphasize  specific 
aspects  of  the  relationship  that  have 
particular  importance  for  such  tribes.  In 
interpreting  what  provisions 
peormissibly  may  be  part  of  a  Compact, 
it  is  important  to  consider  the  guiding 
principles  of  Indian  law  as  well  as  the 
Secretary's  obligations  enunciated  in  the 
Tribal  Self-Governance  Act  of  1994  as 
the  basis  for  inclusion. 

25  U.S.C.  section  458cca)(l)  also 
provides  that  the  Secretary  is  to 
construe  laws  and  regulations  in  a 
manner  that  favors  inclusion  of 
programs  in  Self-Governance.  In  this 
context,  it  is  not  necessary  to  find 
specific  statutory  authorization  to  justify 
adding  appropriate  terms  and 
conditions  to  Compacts.  Compacts  were 
created  without  statutory  authorization 
by  the  tribes  and  the  Department  in  the 
exercise  of  reasonable  discretion  to 
further  the  implementation  of  Self- 
Governance.  To  the  extent  that  the 
tribe's  desired  terms  and  conditions  for 
Compacts  do  not  conflict  with  these 
regulations,  when  promulgated,  that 
same  discretion  that  created  Compacts 
should  allow  such  terms  and 
conditions. 

One  area  in  which  there  should  be  no 
question  is  the  inclusion  of  any 
provision  authorized  by  Pub.  L  104-109 
which  provides  that  any  and  all 
provisioos  of  Title  I  of  Pub.  L.  93-638 
may  be  included  in  Self-Govemanoe 
agreements.  It  reads: 


At  the  option  of  a  participating  tribe  or 
tribes,  any  or  all  provisions  of  f>art  A  of  this 
subchapter  shall  be  made  part  of  an 
agreement  entered  into  under  title  m  of  this 
Act  or  this  part  The  Secretary  is  obligated  to 
include  sach  provisions  at  the  option  of  the 
participating  tribe  or  tribes.  If  such  provision 
is  incorporated  it  shall  have  the  same  force 
and  effect  as  if  set  out  in  full  in  Title  ni  cff 
this  part  Pub.  L  104-109 

The  term  "agreement"  as  used  in  Tide 
m  of  Pub.  L.  104-109  and  Title  IV  of 
Pub.  L.  104-413  means  both  compacts 
and  funding  agreements.  Congress  was 
aware  that  both  dociunents  existed  and. 
had  it  wished  to  limit  the  application  to 
funding  agreements  or  only  agreements 
for  BIA  programs,  it  would  have  done 
so.  In  the  same  provision.  Congress 
made  clear  through  the  use  of  the  terms 
"shall."  "obligated."  and  "option  of  the 
participating  tribe"  that  the  Secretary 
has  no  discretion  to  refuse  to 
incorporate  such  provisions.  Therefore, 
the  provisions  of  Title  I  can  be 
incorporated  into  a  compact  applicable 
to  BIA  programs  and  non-BIA  programs. 

The  tribal  proposal  is  the  following: 

Can  a  tribe  negotiate  other  terms  and 
conditions  not  contained  in  the  model 
compact? 

Yes.  The  Secretary  and  a  self-governance 
tribe/consortium  may  negotiate  additional 
terms  relating  to  the  govemment-to- 
government  relationship  between  the  tribe(s) 
and  the  United  States.  A  tribe/consortium 
may  include  any  term  that  may  be  included 
in  a  contract  and  funding  agreement  under 
Title  lin  the  model  compact  contained  in 
appendix  A. 

Federal  view:  The  fiederal  team 
acknowledges  the  significant  role 
played  by  the  negotiated  compacts 
during  the  Tribal  Demonstration 
Program.  With  no  regulations  in  place, 
those  compacts  established  the  rules 
pertaining  to  the  particular  BIA 
programs  that  were  covered  in  AFAs. 
The  proposed  regulations  in  subpart  G 
recognize  that  the  role  of  compacts  for 
the  permanent  program  is  somewhat 
different.  Section  1000.151.  for  instance, 
provides  that  a  "self-governance 
compact  is  an  executed  document 
which  affirms  the  govemment-to- 
govemment  relationship  between  a  self- 
govemance  tribe  and  the  United  States." 
It  is  important  to  remember  that  the  Act 
does  not  explicitly  authorize  or  require 
the  Secretary  to  enter  into  compacts,  nor 
does  it  require  that  a  tribe  have  a 
compact  in  order  to  participate  in  the 
Self-Govemance  Program.  The  Secretary 
lacks  the  authority  from  Congress  under 
this  Act  to  enter  into  binding 
agreements  of  a  perpetual  term 
applicable  to  all  programs  administered 
by  the  Department. 


The  federal  team  distinguishes 
between  compacts  which  set  forth  the 
terms  of  the  govemment-to-govemment 
relationship  generally  and  AFAs  which 
detail  the  funding,  terms  and  conditions 
pertaining  to  the  specific  programs 
established  by  Congress  and  which  are 
elirable  to  be  administered  under  the 
Tribal  Self-Govemance  Act  of  1994  by  a 
tribe/consortium.  With  the 
promulgation  of  regulations  under  the 
Act,  the  federal  team  views  compacts  as 
serving  primarily  the  policy  function  of 
emphasizing  the  govemment-to- 
govemment  relationship  between  the 
United  States  and  tribes.  The  federal 
team  believes  that  the  reference  in  Pub. 
L.  104-109  to  "agreements"  is  intended 
to  refer  to  annual  funding  agreements. 
The  particular  programs  of  the  non-BLA 
biueaus  are  performed  under  a  number 
of  different  programmatic  statutes  and 
appropriations  provisions  which  vary 
substantially  from  the  administration  of 
BIA  programs.  It  is  difficult,  if  not 
impossible,  to  develop  and  apply  rules 
applicable  to  all  such  programs.  Rather, 
the  federal  team  believes  that  Congress 
intended  that  this  is  best  left  to  the 
individual  AFAs.  At  the  same  time,  by 
expliciUy  recognizing  the  discretion  of 
the  Secretary  in  proposed  section 
1000.153  to  include  additional  terms  in 
compacts  not  included  in  the  Model 
Compact,  the  regulations  provide  the 
Secretary  with  the  flexibility  to  include 
particular  terms  that  address  specific 
situations  that  may  arise  in  the  future. 
Because  of  this  the  federal  team  does 
not  believe  any  additional  language  is 
required  in  proposed  section  1000.153 

The  federal  position  is  reflected  in  the 
proposed  regulation  at  section  1000.153. 

Successor  Annual  Funding  Agreements 

Tribal  view:  Successor  funding 
agreements  are  important  to  protect 
against  gaps  in  funding  and  to  provide 
legal  protections  that  may  occur  from 
imintended  breaks  between  agreements. 
For  example,  if  the  Department  and  the 
tribe/consortium  reach  a  point  where  a 
gap  occiu^  and  no  agreement  is  in  place, 
the  Federal  Tort  Claims  Act  may  not 
protect  the  tribe.  Such  gaps,  whether 
caused  by  the  inability  to  negotiate  new 
terms  or  a  delay  in  processing  funding 
agreements,  are  also  dangerous  in 
numerous  other  areas  ranging  from  the 
protection  of  tmst  assets  to  law 
enforcement. 

The  Secretary  has  ample  discretioa.  as 
demonstrated  throughout  these 
regulations,  to  adopt  successor  funding 
agreements.  There  is  nothing  in  Tide  IV, 
Tribal  Self-Govemance  Act  of  1994.  that 
would  prohibit  the  Secretary  from 
utiUzing  successor  funding  agreements. 
These  agreements  are,  of  course,  subject 
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to  appropriations  and  would  not  create 
any  new  funding  obligations  for  the 
Department.  Successor  agreements, 
which  are  equally  applicable  to  BIA  and 
non-BIA  programs,  are  clearly  within 
the  discretion  of  the  Secretary  and  serve 
important  governmental  purposes.  As 
noted  in  previous  sections,  the  Secretary 
has  an  obligation  to  utilize  discretion  to 
make  Self-Governance  effective  and 
inclusive. 
The  tribal  proposal  is  the  following: 

How  an  successor  annual  funding 
agreements  completed? 

At  the  conclusion  of  the  negotiations  of  the 
successor  AFA.  the  tribe/consortium  is 
responsible  Cor  submission  of  the  proposed 
AFA  to  the  Secretary.  If  the  successor  AFA 
is  submitted  to  the  Secretary  no  less  than  105 
days  prior  to  its  effective  date,  prior  to  90 
days  before  the  effective  date  of  the  AFA, 

(a)  the  Annual  Funding  Agreement  shall  be 
executed  by  the  Secretary  or  proposed 
amendments  delivered  in  writing  to  the  tribe/ 
consortium:  or 

(b)  the  previous  year's  AFA  shall,  subject 
to  appropriations,  be  deemed  to  have  been 
extended  until  a  successor  AFA  is  acted 
upon  and  becomes  effective  when  executed 
by  the  Secretary  on  the  90th  day  prior  to  the 
proposed  effective  date. 

Federal  view:  The  federal  team 
believes  the  following:  (1)  There  is  no 
authorization  in  the  Tribal  Self- 
Governance  Act  of  1994  for  an  AFA  to 
be  automatically  extended:  (2)  the 
Department  lacks  the  legal  authority  to 
"deem"  agreements  to  t>e  extended;  (3) 
such  action  in  advance  of  an 
appropriation  would  be  considered  a 
violation  of  the  Anti-Deficiency  Act.  31 
use.  1341;  and  (4)  there  is  no  legally 
permissible  means  of  dealing  with  the 
problem  of  the  potential  gap  caused  by 
the  90  day  Congressional  review  period. 
Accordingly,  the  federal  team  has  not 
proposed  a  question  and  answer  for  this 
issiie. 

Subpart  H— Limitation  and/or 
Reduction  of  Services.  Contracts,  and 
Funds 

Tribal  view:  Proposed  regulations 
1000.81  through  1000.88  implement 
section  406(a)  of  the  Tribal  Self- 
Governance  Act  of  1994  (25  U.S.C. 
458ff(a)).  which  provides: 

Nothing  in  this  title  shall  be  construed  to 
limit  or  reduce  in  any  way  the  services, 
contracts,  or  funds  that  any  other  Indian  tribe 
or  tribal  organization  is  eligible  to  receive 
under  section  102  or  any  other  applicable 
Federal  law. 

These  provisions  were  designed  to 
assure  that  fimds  transferred  to  Self- 
Governance  tribes/consortia  do  not  have 
negative  consequences  for  non-self- 
governance  tribes/consortia  with  respect 
to  programs  which  they  were  entitled  to 


receive.  The  concept  that  another  party 
may  be  injured  requires  an  examination, 
of  which  programs  tribes  have  a  right  to 
expect  under  existing  law.  The 
proposed  regulations  as  drafted  apply 
only  to  BIA  programs  and  not  to  non- 
BIA  programs.  The  regulations  should 
apply  to  non-BIA  programs  as  well. 

The  crux  of  the  issue,  as  reflected  in 
a  number  of  disputed  regulations,  is 
whether  any  non-BIA  programs  are 
mandatory — programs  for  which  tribes/ 
consortia  have  a  right  to  the  program  in 
a  fimding  agreement.  At  least  some  non- 
BIA  programs  are  "mandatory" 
programs,  through  pre-existing  language 
that  predicates  the  Secretary's 
requirement  to  include  programs  of 
special  signiHcance  to  Indians  in  Self- 
Governance.  The  discretionary  authority 
provided  to  the  Secretary  to  negotiate 
special  terms  and  conditions  in 
agreements  for  such  programs  does  not 
in  the  tribal  view  remove  the 
"mandatory"  inclusion  requirement  as 
reflected  by  the  Congressional  use  of  the 
term  "shall"  rather  than  the  term 
"may."  Pub.  L.  103-413.  section  403(b). 
25  U.S.C.  section  458cc{b). 

The  tribal  representatives  find  the 
federal  argument  in  this  subpart 
inconsistent  with  the  federal  position  in 
subpart  F  for  non-BIA  programs.  The 
Federal  team,  without  ever  conceding  in 
these  regulations  that  any  of  these 
programs  may  be  available  as  a  matter 
of  right,  view  that  the  individuals  and 
tribes  might  suffer  unfairly  from  the 
limits  on  remedies  under  the  provisions 
applicable  to  the  BIA.  The  tribal 
representatives  believe  that  the  federal 
argument  is  for  rejecting  application  of 
plain  language  of  the  statute  to  their 
programs.  Regardless  of  the  bureau 
responsible  for  a  program,  an  individual 
or  tribe  with  concerns  that  arise  under 
this  subpart  should  have  the 
opportunity  to  formally  raise  them  and 
have  them  considered. 

Federal  view:  The  federal  team 
acknowledges  that  the  proposed 
regulations  concerning  limitation  and/or 
reduction  of  services,  contracts  and 
awards  apply  only  to  agreements 
covering  programs  administered  by  BIA. 
The  proposed  regulations  implement 
section  406(a)  of  Pub.  L.  104-413  (25 
U.S.C.  458ff(a))  which  provides: 

Nothing  in  this  title  shall  be  construed  to 
limit  or  reduce  in  any  way  the  services, 
contracts,  or  funds  that  any  other  Indian  tribe 
or  tribal  organization  is  eligible  to  receive 
under  section  102  or  any  other  applicable 
federal  law. 

This  provision  applies  on  its  face 
whenever  another  tribe  or  tribal 
organization  is  "eligible"  to  receive 
funding,  and  not  only  when  such 
funding  is  mandatory. 


The  Department  disagrees  with  the 
tribal  proposal  for  several  Teasons.  First, 
it  is  not  clear  to  what  extent  this 
provision  will  impact  programs  of  the 
non-BIA  bureaus  and  the  Department  is 
uncertain  in  what  situations  or  how  this 
issue  is  Ukely  to  arise.  Until  some 
experience  in  this  regard  is  gained,  and 
because  the  non-BIA  bureaus  will 
handle  such  issues  on  a  case-by-case 
basis  in  the  absence  of  regulations,  the 
Department  has  not  supported  issuing 
regulations  which  are  applicable  to  the 
non-BIA  biueaus.  The  Department 
encourages  comments  to  be  submitted 
on  how  this  provision  should  be  viewed 
in  relation  to  non-BIA  programs  which 
in  many  cases  are  funded  quite 
differently  from  those  of  BIA.  la 
particular,  can  or  should  this  provision 
be  construed  to  apply  only  to  programs 
eligible  for  contracting  under  Pub.  L. 
93-638?  In  some  cases,  multiple  tribes 
or  tribal  organizations  could  be  eUgible 
to  carry  out  a  "nexus"  program 
administered  by  a  non-BIA  bureau.  In 
such  cases,  a  Uteral  reading  of  section 
406(a),  (25  U.S.C.  458ff(a))  would  imply 
that  no  AFA  could  be  entered  for  sudi 
programs  since  it  reduces  the  amount  of 
fimding  that  the  other  eligible  tribes  or 
tribal  organizations  could  receive.  Could 
or  should  the  other  eligible  tribes  be 
able  to  "waive"  any  rights  they  might 
have  under  this  statutory  provision? 

Second,  the  federal  team  has  concerns 
about  whether  the  provisions  proposed 
for  BIA  programs  are  appropriate  for  the 
non-BIA  bureaus.  Proposed  regulation    . 
1000.183  does  not  allow  this  issue  to  be 
raised  administratively  by  individual 
Indians  who  might  be  affected  or 
aggrieved  by  an  AFA  within  the  context 
of  section  406(a)  of  Pub.  L.  104-413  (25 
use.  458ff(a)).  Proposed  regulation 
1000.185  only  permits  the  issue  to  be 
raised  at  certain  times,  although  an 
affected  tribe  or  tribal  organization  may 
not  have  actual  knowledge  that  it  has 
been  impacted  by  that  AFA,  or  the 
limitation  does  not  actually  affect  that 
other  tribe  or  organization  imtil  some 
later  year.  While  the  proposed 
regulations  would  deny  administrative 
appeals,  it  would  appear  that  aggrieved 
parties  could  still  seek  judicial  review 
under  section  110  of  Pub.  L.  93-638  (25 
U.S.C.  450m-l).  In  such  cases,  there 
would  nofhe  an  administrative  record 
for  review  by  the  court.  The  federal 
team  does  not  support  limiting  the 
rights  of  aggrieved  parties  at  the 
administrative  level  for  the  programs 
that  they  administer.  Moreover, 
proposed  regulation  1000.188  provides 
that  "shortfall  funding,  supplemental 
funding,  or  other  available"  resources 
would  be  used  to  remedy  these 
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situations  in  the  current  fiscal  year.  The 
non-BIA  bureaus  do  not  have  "shwt&ll" 
funding;  it  is  quite  possible  that  they 
will  lack  the  resources  to  commit 
additional  resources  to  such  programs 
as  this  provision  proposes,  and  mey 
caimot  support  a  regulatory  provision 
with  whidi  they  could  be  unable  to 
comply. 

Subpart  K— Construction 

Tribal  view:  Tribal  representatives 
have  proposed  a  regulation  which 
explains  that  all  provisions  of  the 
regulations  apply  to  funding  agreements 
that  include  construction  projects  to  the 
extent  that  they  are  not  inconsistent 
with  provisions  in  the  regulations  that 
are  specific  to  constroction  activities. 
The  tribal  proposal  is  as  follows: 

Do  all  provisions  or  other  subparts  apply  to 
amstruction  portions  ofM'As? 

Yes.  unless  they  are  inconsistent  with  this 
subpart 

Federal  representatives  argue  that  this 
provision  should  specifically  identify 
provisions  in  the  regulations  which 
under  no  dreiunstances  apply  to 
construction  fimding  agreemoats.  Tribal 
representatives  reject  the  federal 
proposal  because  it  is  overbroad — it 
requires  that  specific  regulations  not 
apply  to  construction  funding 
agreements,  when  in  fact  they  may 
appfy  to  such  agreements  in  certain 
circumstances. 

For  example,  federal  representatives 
assert  that  sections  1000.32, 1000.33 
and  1000.34  cannot  apply  to 
construction  funding  agreements 
because  they  allow  tribes  to  withdraw 
from  a  tribal  organization's  funding 
agreement  a  portion  of  funds  which  is 
attributable  to  that  tribe.  Under  the 
federal  proposal,  these  provisions 
cannot  apply  to  constroction  funding 
agreements  because  there  are  no 
circumstances  under  which  a  tribe  can 
withdraw  from  a  tribal  organization  and 
take  out  its  share  of  the  funds.  While 
this  may  be  correct  for  construction 
projects  that  are  fimded  on  a  lump  sum. 
project  specific  basis  (i.e.  building  a 
dam  that  affects  a  number  of  tribm),  this 
is  not  true  if  the  construction  project  is 
funded  through  an  accumulation  of 
tribal  shares  from  tribes  that  make  up 
the  tribal  OTganization  that  is 
responsible  for  the  constuction 
activities  (i.e.  constructing  roads  for  a 
number  of  tribes).  In  the  latter  scenario 
there  is  no  reason  why  a  withdrawing 
tribe  would  not  have  a  right  to  its  tribal 
share  if  it  wishes  to  do  the  construction 
itself.  The  tribal  proposal  makes  it  clear 
that  a  withdrawing  tribe  is  only  entitled 
to  a  portion  of  the  fimds  that  were 
included  in  the  .fimding  agreement  on 


the  same  basis  or  methodology  upon 
which  the  fimds  were  included  in  the 
consortium's  fimding  agreement. 

Anothn-  example  is  the  appUcability 
of  §  1000.82  of  these  regulations  to 
construction  funding  agreements. 
Federal  representatives  argue  that  a  tribe 
may  not  select  any  provision  of  Title  I 
(Pub.  L.  93-638)  for  inclusion  in  a 
construction  ftinding  agreement  because 
doing  so  would  be  inconsistent  with  all 
of  the  constructicm  regulations.  This 
aigimaent  completely  ignores  that  there 
are  provisions  in  Title  I  (Pub.  L.  93-638) 
which  a  tribe  may  choose  to  include  in 
its  construction  fimding  agreement  that 
are  not  inconsistent  with  the 
construction  regulations.  For  example. 
Pub.  L.  93-638,  section  106  (25  U.S.C. 
450j-l(h))  explains  how  indirect  costs 
for  construction  programs  are  to  be 
calculated.  This  provision  is  not 
inconsistent  with  the  subpart  in  these 
regulations  that  address  construction 
issues,  and  therefore  there  is  no  reason 
why  a  tribe  would  not  have  the  right  as 
provided  for  in  section  1000.82  to 
incorporate  it  in  a  construction  funding 
agreement 

These  examples  illustrate  how  the 
federal  proposal  is  overbroad  because  it 
would  not  make  applicable  to 
construction  funding  agreements  a 
number  of  provisions  in  the  regulations 
which  may  apply  in  specific 
dreiunstances.  'The  tribal  proposal 
addresses  the  federal  concem  by  making 
clear  that  no  regulations  apply  to 
construction  funding  agreements  if  they 
are  inconsistent  with  the  construction- 
specific  regulations. 

Federal  view:  The  federal  and  tribal 
representatives  agree  that  where  other 
provisions  of  these  regulations  are 
inconsistent  with  the  construction 
subpart,  the  constroction  subpart  shall 
govern.  It  is  the  Federal  team's  view, 
however,  that  in  addition  to  this  general 
exception,  specific  sections  are 
inconsistent  and  that  these  sections 
should  be  specifically  identified.  The 
fiaderal  team  proposes  the  following 
question  and  answer: 

Do  all  provisions  of  other  subparts  apply  to 
construction  portions  ofAFAs? 

Yes,  except  for  sections  1000.32. 1000.33. 
1000.34,  1000.82, 1000.83,  1000.88.  1000.92, 
1000.94. 1000.95, 1000.96, 1000.97,  1000.98, 
and  1000.100  or  unless  they  are  inconsistent 
with  this  subpart 

Tlie  justification  for  excluding  these 
sections  of  the  proposed  regulations 
boia  the  construction  subpart  follows: 

Sections  1000.32,  1000.33,  and 
1000.34.  These  sections  allow  tribes(s) 
in  a  consortium  to  Mrithdraw  from  the 
consortium's  AFA  and  take  out  the 
portion  of  funds  attributable  to  the 


withdrawing  tribe.  Whether  the 
constructicm  project  was  in  the  design 
or  construction  phase,  the  project  would 
immediately  become  underfunded 
without  any  basis  to  resolve  the  shortfall 
of  funds.  Unlike  most  other  programs, 
construction  is  a  nonrecurring  service: 
any  suspension  or  delay  in  construction 
automatically  results  in  an  increase  in 
costs  and  a  delay  in  the  delivery  date 
agreed  to  in  the  AFA.  For  example,  any 
delays  in  a  segment  of  a  critical  path 
project,  stich  as  an  aqueduct,  debys  the 
entire  construction  project.  This 
conflicts  with  the  construction  subpart, 
particularly  sections  1000.227  and 
1000.228(d),  which  requires 
performance  in  accordance  with  the 
AFA  deUvery  schedule  and  only  allows 
changes  in  the  work  which  increase  the 
negotiated  funding  amount,  the 
perfbimance  period  or  the  scope  or 
objective  of  the  project,  with  prior 
Secretarial  approval. 

Section  1000.82.  This  section  is 
inconsistent  with  the  entire 
constroction  subpart,  since  a  tribe  could 
select  "any"  provision  of  Title  I  of  Pub. 
L.  93-638  in  an  AFA.  Secticm  403(e)(1). 
(25  U.S.C.  458cc(e)(l))  allows  the 
negotiation  of  Federal  Acquisition 
Regulations  provisions  and  403(e)(2)  of 
Pub.  L.  103-413.  (25  U.S.C.  458cc(e)(2)) 
requires  the  Secretary  to  ensure  health 
and  safety  for  construction.  The  basic 
premise  of  many  exceptions  for 
constroction  in  Pub.  L.  93-638(25 
U.S.C.  450j)  was  to  enable  the  Secretary 
to  ensure  health  and  safety.  For 
example,  the  model  contract  in  section 
108  of  Pub.  L.  93-638  (25  U.S.C.  450/) 
was  expressly  excluded  bam 
constructicMi  by  section  105(m)  of  Pub. 
L.  93-638  (25  U.S.C.  450j(m)).  The 
model  contract  permits  only  one 
performance  monitoring  visit  by  the 
Secretary  for  the  contract.  The 
engineering  staffs  of  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  the  Interior  concluded 
that  the  Secretary  could  not  ensure 
health  and  safety  with  the  right  to 
conduct  only  one  performance 
inspection  during  the  contract.  Also,  the 
model  contract  allows  design  changes 
during  performance  without  Secretarial 
approval  and  does  not  allow 
termination  of  a  constroction  contract 
by  the  Secretary  for  substantial  feilures 
of  performance.  Further,  the  model 
contract  excludes  federal  program 
guidelines,  manuals  or  policy  directives, 
which  is  inconsistent  with  the 
construction  subpart.  These  are  only  a 
couple  of  Pub.  L.  93-638  provisions  that 
are  inconsistent  with  the  construction 
subpart. 

Section  1000.83.  This  provision 
would  extend  the  term  of  a  constructicm 
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contract  at  the  option  of  a  tribe,  wbich 
would  generally  increase  the  cost  of  the 
project. 

Sections  1000.88  and  1000.92.  These 
sections  will  eliminate  a  pro  rata 
portion  of  Facilities  Management 
Construction  Center  and  the  BIA  Road 
Construction  Division  for  the  central 
office,  area  ofBces.  and  field  offices  for 
these  functions  for  the  portion  of  the 
appropriation  allocable  to  Self- 
Governance  AFAs.  However,  the  BIA  is 
still  responsible  under  agreement  with 
the  Department  of  Transportation  and 
under  Pub.  L.  103-^13  section  403(e)(2). 
(25  U.S.C.  458cc(e)(2)  to  ensure  safe 
construction. 

Sections  1000.94  through  1000.98. 
These  sections  raise  the  same  issues 
discussed  for  sections  1000.88  and 
1000.92  above. 

Section  1000.100.  This  section  allows 
the  tribe  to  reallocate  funds  at  its  option 
in  BIA  AFAs.  unless  otherwise  required 
by  law.  Many  construction  projects  are 
decided  on  a  priority  basis  out  of  many 
needy  projects.  Others  are  simply  Usted 
in  the  relevant  bureau's  budget. 
However,  these  projects  are  not 
"required"  by  law,  since  they  are  not 
ustially  earmarked  in  writing  in  the 
Appropriation  Act.  It  is  clear,  however, 
that  the  bureau  is  "required"  by  the 
appropriate  Congressional  committee  to 
ooligate  and  expend  the  funds  as 
approved  in  the  budget  submitted  to 
Congress.  Accordingly,  the  answer  to 
this  question  should  at  a  minimum 
state:  "Unless  otherwise  required  by 
budget  submitted  to  Congress  or  law, 
and  except  for  construction  projects,  the 
Secretary  does  not  have  to  approve  the 
reallocation  of  funds  between 
programs." 

Subpart  Q— Miscellaneous  Provisions 
Ctisn  Management 

Tribal  view:  Federal  representatives 
propose  below  regulations  that  restrict 
the  manner  in  which  tribes  or  tribal 
organizations  can  invest  funds  that  are 
received  through  Self-Governance 
agreements.  There  is  no  statutory 
authority  for  such  regulations  in  Pub.  L. 
103-413;  Pub.  L.  93-638  similarly 
contains  no  such  statutory  authority 

'  and,  appropriately,  no  regulations  under 
Title  I  impose  such  limitations  on  the 

'   ability  of  tribes  to  invest  funds.  The 
federal  proposal  undermines  the  Tribal 
Self-Governance  Act  of  1994  by 
precluding  tribes  from  managing  and 
investing  funds  as  responsible  stewards 
in  a  manner  which  allows  maximum 
return  on  their  investments  while 
insuring  the  integrity  of  the  funds. 

Recognizing  tlut  tne  federal 
representatives  expressed  an  interest 
shared  by  tribes  which  is  to  insure  that 


funds  are  held  in  a  manner  that  insures 
financial  integrity  tribal  representatives 
propose  language  on  investments  which 
imposes  the  same  financial  management 
standards  that  the  special  trustee  has 
proposed  for  managing  Indian  monies 
entrusted  in  the  care  of  the  federal 
government,  the  "prudent  investor" 
standard.  The  tribal  proposal  is: 

1.  Are  there  any  restrictions  on  how  funds 
transferred  to  a  tribe/coruortium  under  a 
funding  agreement  may  be  spent? 

Yes.  funds  may  be  spent  only  for  costs 
associated  with  purposes  authorized  under 
the  funding  agreement 

2.  Maya  tribe/consortium  invest  funds 
received  under  self-governance  agreements? 

Yes.  Any  luch  funds  must  be  invested  in 
accordance  with  the  "prudent  investor 
standard."  and  must  be  managed  with  care 
and  prudence  in  a  manner  which  would 
ensure  against  any  significant  loss  of 
principal. 

3.  Are  there  restrictions  on  how  interest  or 
investment  income  which  accrues  on  funds 
proxnded  under  self-governance  agreements 
may  be  used? 

Unless  restricted  by  the  aimual  funding 
agreement,  interest  or  Income  earned  on 
investments  or  deposits  of  self-govemance 
awards  may  be  placed  in  the  tribe's  general 
fund  and  used  for  any  governmental  purpose 
approved  by  the  tribe.  The  tribe  may  also  use 
the  interest  earned  to  provide  expanded 
services  under  the  self-governance  funding 
agreement  and  to  support  some  or  all  of  the 
costs  of  investment  services.        < 

Federal  view:  It  is  the  concern  of 
federal  team  that  federal  funds  be 
safeguarded  pending  expenditure  for 
purposes  approved  under  an  AFA.  The 
federal  representatives  assert  that 
placing  federal  cash  in  non-secured 
investments  poses  a  significant  risk  of 
loss  of  federal  funds.  Where  the 
Congress  by  statute  has  allowed  other 
Indian  grantees  to  invest  federal  funds 
(e.g.  the  Tribally  Controlled  Community 
College  Assistance  Amendments  of  1986 
and  the  Tribally  Controlled  Community 
Schools  Act  of  1988)  such  investments 
have  been  limited  to  obligations  of  the 
United  States  or  in  obligations  that  are 
fully  insured  by  the  United  States.  The 
same  limitations  on  investments  are 
proposed  for  federal  funds  advanced  to 
Indian  tribes  under  self-govemance 
AFAs. 

The  federal  team  believes  that  the 
following  proposals  impose  minimal 
requirements  on  Self-Governance  tribes/ 
consortia,  yet  are  critical  to  the 
maintenance  of  federal  financial 
integrity.  As  such,  these  proposals  are 
authorized  as  f>art  of  maintaining  the 
federal  trust  responsibility  under 
section  406(b)  of  the  Public  Law  103- 
413  (25  U.S.C  458fin>))- 


1.  Are  there  any  restrictions  on  how  funds 
transferred  to  a  tribe/consortium  under  an 
AFA  may  be  spent? 

Yes.  funds  may  be  spent  only  for  costs 
associated  with  programs,  services,  functions 
and  activities  contained  in  the  self- 
govemance  AFAs. 

2.  May  a  tribe/consottium  invest  funds 
received  under  self-govemance  agreements? 

Yes,  self-govemance  funds  may  be  invested 
if  such  investment  is  in  (1)  obligations  of  the 
United  Sutes;  (2)  obligations  or  securities 
that  are  within  the  limits  guaranteed  or 
insured  by  the  United  Sutes,  or.  (3)  deposits 
insured  by  an  agency  or  instnunentaU^  of 
the  United  States. 

3.  Are  there  restrictions  on  how  interest  or 
investment  income  which  accrues  on  any 
funds  provided  under  self-govemance  AFAs 
may  be  used? 

Unless  restricted  by  the  AFA.  interest  or 
income  earned  on  investments  or  deposits  of 
self-govemance  awards  may  be  placed  in  the 
tritw's  general  fund  and  used  for  any  purpose 
approved  by  the  tribe.  The  tribe  may  also  use 
the  interest  earned  to  provide  expanded 
services  under  the  self-govemance  AFA  and 
to  support  some  or  all  of  the  costs  of 
investment  services. 

Waiver  Request 

Tribal  view:  The  tribal  representatives 
note  that  Pub.  L.  103-413.  sec.  403  (IN2) 
(25  U.S.C  section  458cc(I)(2)) 
authorizes  the  Secretary,  upon  request 
of  a  tribe/consortium,  to  waive  the 
application  of  a  federal  regulation 
included  in  a  self-governance  funding 
agreement.  The  provision  provides  as 
follows: 

Not  later  than  60  days  after  receipt  by  the 
Secretary  of  a  written  request  by  a  tribe  to 
waive  application  of  a  Federal  regulation  for 
an  agreement  entered  into  under  this  section, 
the  Secretary  shall  either  approve  or  deny  the 
waiver  in  writing  to  the  tribe.  A  denial  may 
be  made  only  upon  a  specific  finding  by  the 
Secretary  that  identified  language  in  the 
regulation  may  not  be  waived  because  such 
waiver  is  prohibited  by  Federal  law.  The 
Secretary's  decision  shall  be  final  for  the 
Department. 

This  language  authorizes  waiver  of  all 
federal  regulations  that  may  apply  to 
funding  agreements  and  the  provision 
includes  a  strong  presumption  in  Cavor 
of  waiving  regulations.  Further,  tribal 
representatives  note  that  section  107(e) 
of  Title  I  (25  U.S.C.  450k(e))  has  been 
interpreted  by  the  Department  of  the 
Interior  to  penpit  a  waiver  to  be 
automatically  granted  in  the  event  the 
Department  does  not  provide  a  response 
to  the  request  within  a  certain  time- 
frame. Regulations  implementing  these 
provisions  provide  for  the  automatic 
granting  of  a  waiver  if  the  Department 
fails  to  act  within  a  period  of  90  days. 
See  25  CFR  900.144.  There  is  no  reason 
why  this  right  should  not  be  extended 
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to  tribes  under  Title  IV.  the  Tribal  Self- 
Governance  Act  of  1994.  Accordingly, 
tribal  representatives  proposed  a  waiver 
regulation,  set  forth  below,  which  is 
consistent  with  the  waiver  of 
regulations  adopted  under  Pub.  L.  93- 
638,  Title  I: 

How  much  time  does  the  Secretary  have  to 
process  a  waiver  request? 

The  Secretary  must  approve  or  deny  a 
waiver  request  within  60  days  of  receipt  of 
the  request  The  decision  must  be  in  writing. 
Unless  a  waiver  request  is  denied  within 
sixty  (60)  days  after  the  date  it  was  received 
it  shall  be  deoned  approved 

Federal  view:  The  federal  team 
acknowledges  that  the  Tribal  Self- 
Governance  Act  of  1994  (Pub.  L.  103- 
413;  Title  IV  requires  a  written  decision 
be  made  within  a  60-day  period. 
Consistent  with  that  Act.  the  regulations 
also  should  state  this  point.  Unlike 
under  Pub.  L.  93-638  (25  U.S.C.  450), 
there  is  no  authorization  in  Tribal  Self- 
Governance  Act  of  1994  for  automatic 
approval  of  waiver  requests  when  a 
deadline  is  missed.  Furthermore,  the 
nature  and  scope  of  the  Pub.  L.  93-638 
waiver  provision  is  substantially 
different  from  that  of  the  self- 
governance  waiver  provision.  The  Pub. 
L.  93-638  regulations  at  25  CFR  900.144 
authorize  waiver  of  only  the  Self- 
Determination  regulations  which  are 
procedural  regulations.  The  waiver 
provision  of  Title  IV  of  Pub.  L.  103-413 
addresses  the  waiver  of  substantive 
Department-wide  regulations.  Because 
this  waiver  provision  is  broader  in 
scope,  and  because  the  Department 
lacks  statutory  authority  to  deem 
approval,  the  federal  team  wants  to 
ensure  that  when  a  waiver  is  granted, 
there  has  been  active  federal 
participation  in  the  approval  process. 

How  much  time  does  the  Secretary  have  to 
process  a  waiver  request? 

The  Secretary  must  approve  or  deny  a 
waiver  request  for  an  existing  AFA  within  60 
days  of  receipt  of  the  request.  The  decision 
must  be  in  writing. 

Conflicts  erf' Interest 

Tribal  view:  The  tribal  representatives 
object  to  the  federal  proposal  on 
conflicts  of  interest  for  a  number  of 
fundamental  reasons.  First,  there  is  no 
statutory  basis  in  Title  IV  (Pub.  L.  103- 
413)  for  requiring  such  rules  for  tribes. 
Indeed,  the  point  of  this  Act  is  to  allow 
tribes  greater  autonomy  to  run  their 
internal  aRiairs  in  their  own  way. 
Second,  at  the  heart  of  the  Act  is  the 
compact  and  the  AFAs  which  are  to 
reflect  the  govemment-to-govemment 
relations  between  the  tribe  and  the 
United  States.  Any  specific 
requirements  for  mattere  such  as 


conflict  of  interest  should  be  the  subject 
of  the  specific  agreements  entered  into 
by  individual  tribes.  Third,  establishing 
a  single  set  of  rules  fails  to  take  into 
accoimt  the  diversity  of  tribes  and  tribal 
situations.  Providing  flexibility,  as  the 
tribal  representatives  believe  their 
proposed  language  does,  does  not 
diminish  the  likelihood  of  adequate 
safeguards;  it  improves  the  likelihood 
by  allowing  tribes  to  set  standards 
consistent  with  the  tribe's  size,  history, 
culture,  and  tradition. 

The  tribal  representatives  propose 
language  limiting  the  application  of  the 
regulations  to  situations  where  in  the 
financial  interests  of  tribes  and 
beneficial  owners  conflict  and  are 
significant  enough  to  impair  a  tribe's 
objectivity. 

Organizatioiial  Conflicts 

What  is  an  organizational  ccmflict  of  interest? 

An  organization  conflict  of  interest  arises 
when  there  is  a  direct  conflict  between  the 
financial  interests  of  the  Indian  tribe/ 
consortium  and  the  financial  interests  of  the 
beneficial  owners  relating  to  Indian  trust 
resources.  This  section  only  applies  where 
the  financial  interests  of  the  Indian  tribe/ 
consortium  are  significant  enough  to  impair 
the  Indian  tribe/consortium's  objectivity  in 
carrying  out  an  AFA.  or  a  portion  of  an  AFA. 
Further,  this  section  only  applies  if  the 
conflict  was  not  addressed  when  the  AFA 
was  first  negotiated. 

What  must  an  Indian  tribe/consortium  do  if 
an  organizational  conflict  of  interest  arises 
under  an  AFA? 

This  section  only  applies  if  the  conflict 
was  not  addressed  when  the  AFA  was  first 
negotiated.  When  an  Indian  tribe/consortium 
becomes  aware  of  a  conflict  of  interest,  the 
Indian  tribe/consortium  must  immediately 
disclose  the  conflict  to  the  Secretary. 

Personal  Conflicts 

What  is  a  personal  conflict  of  interest? 

A  personal  conflict  of  interest  may  arise 
when  a  person  with  authority  within  the 
tribe/consortium  has  a  financial  interest  that 
may  conflict  with  an  interest  of  the  tribe/ 
consortium  or  an  individual  beneficial  owner 
of  a  trust  resource. 

When  must  an  Indian  tribe/consortium 
regulate  its  employees  or  subcontractors  to 
avoid  a  personal  conflict  of  interest? 

An  Indian  tribe/consortium  must  maintain 
written  standards  of  conduct,  consistent  with 
tribal  law  and  custom,  to  govern  officers, 
employees,  and  agents  (including 
subcontractors)  engaged  in  functions  related 
to  the  management  of  trust  assets  and 
provide  for  a  tribally  approved  mechanism  to 
resolve  such  conflicts  of  interest. 

The  federal  proposal  is  overbroad  and 
unnecessarily  buidensome.  The 
proposed  regulation  imposes 
requirements  on  tribes  with  regard  to 
the  "statutory  obUgations  of  the  United 


States  to  third  parties."  Exactly  how  the 
tribes  are  to  be  given  notice  of  these 
obligations  is  unclear,  yet  the 
regulations  proposed  impose  a  duty  on 
the  tribes  to  avoid  conflicts  with  these 
third  parties.  The  federal  proposal 
includes  three  regulations  on  "personal 
conflicts"  which  impose  federal-type 
standards  onto  tribes.  Such 
requirements  inhibit  tribes  from 
legislating  and  regulating  on  their  own 
and  are  a  significant  breach  of  tribal 
sovereignty. 

Federal  view:  The  federal  team 
believes  that  conflicts  of  interest 
regulations  are  required  to  balance  fhe 
federal-tribal  government  relationship 
with  the  Secretary's  trust  responsibility 
under  section  406(b)  of  Pub.  L.  103-413 
(25  U.S.C.  458ft(b))  to  Indian  tribes,   ' 
individual  Indians  and  Indians  with 
Trust  allotments.  The  federal  proposal  is 
essentially  identical  to  the  Pub.  L.  93- 
638  (25  U.S.C.  450)  regulation  adopted 
by  the  Secretaries  of  the  Interior  and 
Health  and  Human  Services.  The  federal 
proposal  addresses  two  types  of 
conflicts:  conflicts  of  the  tribe  or  tribal 
organization  itself  (an  "organizational 
conflict"),  and;  conflicts  of  individual 
employees  involved  in  trust  resource 
management. 

Under  the  federal  proposal,  the 
conflicts  of  interest  regulations  only 
apply  if  the  AFA  fails  to  provide 
equivalent  protection  against  conflicts 
of  interest  to  these  regulations. 

The  proposed  federal  regulations  for 
an  organizational  conflict  of  interest 
address  only  those  conflicts  discovered 
after  the  AFA  is  signed. 

Such  conflicts  occur  when  there  is  a 
direct  conflict  between  the  financial 
interests  of  the  Indian  tribe/consortitmi 
and  the  financial  interests  of  the 
beneficial  owners  relating  to  trust 
resources;  the  tribe  and  the  United 
States  relating  trust  resources;  or  an 
express  statutory  obligation  of  the 
United  States  to  third  parties.  If  the 
Indian  tribe/consortium's  AFA  does  not 
address  conflicts  of  interest,  then  the 
Indian  tribe/consortium  must 
immediately  disclose  the  conflict  to  the 
Secretary. 

The  proposed^ederal  regulations  for 
personal  conflicts  of  interest  would 
require  an  Indian  tribe/consortium  to 
have  a  tribally-approved  mechanism  to 
ensure  that  no  officer,  employee,  or 
agent  of  the  Indian  tribe/consortium  has 
a  financial  or  employment  interest  that 
conflicts  with  that  of  the  trust 
beneficiary.  The  proposal  also  prohibits 
such  individuals  from  receiving 
gratuities. 

The  federal  proposal  is  as  follows: 
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What  is  an  organizational  conflict  of  interest? 

An  organitational  conflict  of  interest  arises 
when  there  is  a  direct  conflict  between  the 
financial  interests  of  the  Indian  tribe/ 
consortium  and: 

(a)  The  financial  interests  of  beneficial 
owners  of  trust  resources: 

(b)  The  financial  interests  of  the  United 
States  relating  to  trust  resources,  trust 
acquisitions,  or  lands  conveyed  or  to  be 
conveyed  pursuant  to  the  Alaska  Native 
Gaims  Settlement  Act  (43  U.S.C.  1601  et 
$eq]:  or 

(c)  An  express  statutory  obligation  of  the 
United  States  to  third  parties.  This  section 
only  applies  where  the  financial  interests  of 
the  Indian  tribe/conaortium  are  significant 
enough  to  impair  the  Indian  tribe/ 
consortium's  objectivity  in  carrying  out  an 
AFA. 

What  must  an  Indian  tribe/consortium  do  if 
an  organization  conflict  of  interest  arises 
under  an  AFA? 

This  section  only  applies  if  the  conflict 
was  not  addressed  wrfaen  the  AFA  was  first 
negotiated.  When  an  Indian  tribe/consortium 
becomes  aware  of  a  cooflict  of  interest,  the 
Indian  tribe/consortiuia  nnist  immediately 
discloae  the  conflict  to  the  Secretary. 

When  must  an  Indian  tribe/consortium 
regulate  its  employees  or  subcontractors  to 
avoid  a  persorial  conflict  of  interest? 

An  Indian  tribe/consortium  must  maintain 
written  standards  of  conduct  to  govern 
officers,  employees,  and  agents  (including 
subcontractors)  "•flffg"^  in  fimctions  related 
to  the  management  of  trust  assets. 

What  types  of  personal  conflicts  of  interest 
involving  tribal  offioen.  employees  or 
subcontractors  would  have  to  be  regulated  by 
an  Indian  tribe/consortium? 

The  Indian  tribe/consortium  must  have  a 
tribally  approved  mechanism  to  ensure  that 
no  officer,  employee,  or  agent  (including  a 
subcontractor)  of  the  Indian  tribe/consortium 
reviews  a  trust  transaction  in  which  that 
person  has  a  financial  or  employment 
interest  that  conflicts  with  that  of  the  trust 
beneficiary,  whether  the  Indian  tribe/ 
consortium  or  an  allottee.  Interests  arising 
from  membership  in,  or  employment  by,  an 
Indian  tribe/consortium,  or  rights  to  share  in 
a  tribal  claim  need  not  be  regulated. 

What  personal  conflicts  of  interest  must  the 
standards  of  conduct  regulate? 

The  standards  must  prohibit  an  officer, 
employee,  or  agent  (including  a 
subcontractor)  from  participating  in  the 
review,  analysis,  or  ins(>ection  of  a  trust 
transaction  involving  an  entity  in  which  such 
persons  have  a  direct  financial  interest  or  an 
employment  relationship.  It  must  also 
prohibit  such  officers,  employees,  or  agents 
from  accepting  any  gntuity,  favor,  or 
anything  of  more  than  nominal  value,  from 
a  party  (other  than  the  Indian  tribe/ 
consortium)  with  an  interest  in  the  trust 
transactions  under  review.  Such  standards 
must  also  provide  for  saiKtions  or  remedies 
for  violating  the  standards. 


May  an  Indian  tribe/consortium  elect  to 
negotiate  AFA  provision  on  conflict  of 
interest  to  take  the  place  of  this  regulation? 

Yes.  An  Indian  tribe/consortium  and  the 
Secretary  may  agree  to  AFA  provisions 
concerning  either  personal  or  organizational 
conflicts  that  address  the  issues  specific  to 
the  program  included  in  the  AFA  Such 
provisions  must  provide  equivalent 
protection  against  conflicts  of  interests  to 
these  regulations.  Agreed-upon  provlsknu 
shall  be  followed,  rather  than  the  related 
provisions  of  this  regulation.  For  example, 
the  Indian  tribe/consortium  and  the  Secretary 
may  agree  that  using  the  Indian  tribe/ 
consortium's  own  written  code  of  ethics 
satisfied  the  objectives  of  the  personal 
conflicts  provision  of  this  regulation,  in 
whole  or  in  part 

Supply  Sources 

Tribal  view:  The  tribal  proposal 
differs  from  that  of  the  federal  team  in 
that  the  tribal  representatives  believe 
that  it  should  be  the  duty  of  the 
Department  of  the  Interior  to  bcilitate 
the  relationship  with  the  General 
Services  Administration.  The  tribal 
proposal  would  so  require  in  the 
regulation  given  the  continuing 
difficulties  tribes  have  in  accessing  their 
full  rights  to  receive  services  through 
the  General  Services  Administration. 
The  tribal  proposal  reads: 

Can  a  tribe/consortium  use  federal  supply 
sources  in  the  performance  of  an  AFA? 

A  tribe/consortium  and  its  employees  may 
use  Federal  supply  sources  (including 
lodging,  airline,  interagency  motor  pool 
vehicles,  and  other  means  of  transportation) 
which  must  be  available  to  the  tribe/  - 
consortium  and  to  its  employees  tp  the  same 
extent  as  if  the  tribe/consortium  were  a 
federal  agency.  Implementation  of  this 
section  is  the  responsibility  of  the  General 
Services  Administration  (GSA).  The 
Department  of  the  Interior  shall  facilitate  the 
tribe/consortiimi's  use  of  supply  sources  and 
assist  it  to  resolve  any  barriers  to  hill 
implementation  that  may  arise  in  the  GSA. 

Federal  view:  The  federal  team 
maintains  that  only  General  Services 
Administration  (GSA)  has  the  legal 
authority  concerning  a  tribe's/ 
consoititun's  use  of  federal  supply 
sources.  Pub.  L.  93-638  requires  that  the 
tribes/consortia  be  treated  as  any  other 
federal  agency  in  use  of  fsderal  supply 
sources.  The  GSA  is  responsible  for 
implementation  and  approval  for  all 
federal  agencies  with  respect  to  sources 
of  federal  supplies.  The  federal  proposal 
alerts  the  tribes/consortia  to  the  fact  that 
they  will  receive  the  same  treatment 
from  GSA  as  all  other  federal  agencies. 
The  Department  of  the  Interior  intends 
to  work  with  GSA  to  implement  this 
provision.  The  federal  proposal  is  as 
follows: 


Can  a  tribe/consortium  use  federal  supply 
sources  in  the  performance  of  an  AFA? 

A  tribe/consortium  and  its  employees  may 
use  federal  supply  sources  (including 
lodging,  airline,  interagency  motor  pool 
vehicles,  and  other  means  of  transportation) 
which  must  be  available  to  the  tribe/ 
consortium  and  to  its  employees  to  the  same 
extent  as  if  the  tribe/consortium  were  a 
federal  agency.  Implementation  of  this 
section  is  the  responsibility  of  the  General 
Services  Administration  (GSA). 

Leasing 

Tribal  view:  There  is  no  authority  in 
the  statute  to  limit  the  rights  of  Self- 
Governance  tribes  compared  to  the 
rights  of  contracting  tribes  at  to  impose 
limitations  regarding  the  acquisition  of 
property  not  otherwise  imposed  by  any 
existing  statute  or  regulation  Pub.  L.  93- 
638.  section  105  (25  U.S.C  450K^) 
states: 

(/)  Lease  of  facility  used  for  administration 
and  delivery  of  services 

(1)  Upon  the  request  of  an  Indian  tribe  or 
tribal  ofganizaUon,  the  Secretary  shaU  enter 
into  a  lease  with  the  Indian  trilM  or  tribal 
oiganizaUon  that  holds  title  to,  a  leasehold 
interest  in,  or  a  trust  interest  in,  a  facility 
used  by  the  Indian  tribe  or  tribal  organization 
for  the  administration  and  delivery  of 
services  under  this  Act. 

(2)  The  Secretary  shall  compensate  each 
Indian  tribe  or  trilnl  organization  that  enters 
into  a  lease  under  paragraph  (1)  for  the  use 
of  the  facility  leased  for  the  purposes 
specified  in  such  paragraph.  Such 
compensation  may  include  rent,  depreciation 
based  on  the  useful  life  of  the  facility, 
principal  and  interest  paid  or  accrued, 
operation  and  maintenance  expenses,  and 

-^uch  other  reasonable  expenses  that  the 
Secretary  determines,  by  regulation,  to  be 
allowable. 

Indeed,  the  regulation  (25  CFR  $  900.69- 
900.72)  adopted  under  Title  I,  provides 
a  latmdry  list  of  costs  that  may  be 
included  in  the  lease  compensation,  but, 
consistent  with  the  statute,  nowhere 
does  the  Title  I  regulation  proscribe 
leases  on  buildings  acqtiired  bom  the 
federal  government  or  purchased  with 
federal  resources.  The  soim»  of  the 
building  is  not  relevant  to  the  terms  of 
the  lease,  nor  does  the  fact  that  the 
building  may  have  been  acquired 
throtigh  federal  assistance  mean  that  the 
tribe  is  not  experiencing  costs 
associated  wiUi  the  building  that  need 
to  be  compensated.  The  tribal 
representatives  propose  either  deleting 
this  section  entirely  or  making  the  Title 
I.  (Pub.  L.  93-638)  regulations,  25  CFR 
900.69-900.72,  applicable. 

Federal  view:  'The  federal  team 
proposal  is  drafted  so  that  it  complies 
with  Pub.  L.  93-638,  section  106  (25 
U.S.C.  section  450)(^).  The  fisderal 
proposal  delineates  limited 
circumstances  that  would  not  allow 
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leasii^  arrangements  if  title  to  the 
facility  was  obtained  by  the  tribe 
through  excess  federal  government 
property  or  if  the  construction  of  the 
facility  was  federally  financed.  There  is 
no  rationale  for  the  federal  government 
to  pay  twice— once  for  the  construction 
of  the  facility  and  again  for  the  leasing 
back  of  that  facility  from  the  tribe.  The 
faderal  proposal  is  as  follows: 

Can  a  tribe/consortium  lease  its  tribal 
facilities  to  the  federal  government  for  use  in 
the  performance  of  an  AFA? 

(a)  For  BLA  programs,  the  Secretary  must 
enter  into  a  lease  with  the  tribe/consortium 
to  use  tribal  facilities  for  AFA  programs.  The 
Secretary  may  enter  into  a  lease  only  if 
appropriations  are  available  for 
implementation  of  section  105(/)(1)  and  (2)  of 
Pub.  L.  93-638,  as  amended  (25  U.S.C 
450j(l)). 

(b)  This  section  does  not  apply  to  former 
federal  facilities  acquired  by  a  tribe/ 
consortium  as  excess  or  surplus  property,  or 
to  construction  projects  by  the  tribe/ 
consortium  paid  for  with  federal  funds, 
except  to  the  extent  that  improvements  to  the 
facilities  have  been  made  from  other  than 
federal  funds. 

Prompt  Payment  Act  (Pub.  L.  97-452.  as 
Amended) 

Tribal  view:  Tribal  representatives 
note  that  Pub.  L.  103-413,  section 
403(g),  (25  U.S.C.  458cc(g))  gives  tribes 
and  consortia  the  right  to  receive 
payments  imder  a  self-governance 
agreement  in  advance  in  the  form  of  an 
annual  or  semi<<annual  installment,  at 
the  discretion  of  the  tribe  or  consortium. 
In  addition,  this  section  requires  the 
Secretary  to  provide  funding  for  BIA 
and  non-BIA  programs  that  are  included 
in  a  self-governance  agreement  that  are 
equal  to  the  amount  that  the  tribe  or 
consortiiun  would  be  eligible  to  receive 
under  Title  I  of  Pub.  L.  103-413.  Under 
section  108  of  Title  I  (25  U.S.C.  450;  (1), 
the  Prompt  Payment  Act  is  made 
applicable  to  all  advance  payments  of 
funds  that  are  made  to  tribes  imder  that 
Title.  The  Prompt  Payment  Act  should 
apply  to  all  Department  of  the  Interior 
programs  which  tribes  may  assume 
under  the  Tribal  Self-Governance  Act  of 
1994,  including  all  BIA  and  non-BIA 
programs.  No  distinction  between  BIA 
and  non-BIA  programs  is  drawn  in  Title 
I  of  Pub.  L.  103-413  and  none  should 
be  drawn  in  Title  IV  of  Pub.  L.103-413. 
Accordingly,  tribal  representatives 
proposed  the  following  regulation: 

Does  the  Prompt  Payment  Act  apply? 

Yes,  the  Prompt  Payment  Act  applies  to  all 
programs  funded  under  the  Tribal  Self- 
Governance  Act  of  1994. 

Federal  view:  The  federal  team 
imderstands  that  the  Prompt  Payment 
Act  is  generally  applicable  to  the  extent 


goods  and  services  are  provided  in 
advance  of  payment  rather  than  where 
the  pa)m[ient  is  made  in  advance  of  the 
delivery.  The  Prompt  Payment  Act.  (31 
U.S.C.  3902(a)),  provides  in  pertinent 
part:"*  *  •  the  head  of  an  agency 
acquiring  property  or  service  from  a 
business  concern,  who  does  not  pay  the 
concern  for  each  complete  delivered 
item  of  property  or  service  by  the 
required  payment  date,  shall  pay  an 
interest  penalty  to  the  concern  on  the 
amoimt  of  the  payment  due."  Congress 
established,  in  31  U.S.C.  390'2(h)(2)(B) 
statutory  deadlines  addressing  the 
"required  payment  or  loan  closing  date" 
for  various  types  of  transactions.  No 
such  statutory  deadline  is  provided  for 
agreements  under  the  Tribal  Self- 
Goveipance  Act  of  1994,  and  the  federal 
team  is  uncertain  of  its  authority  to 
prescribe  or  how  to  prescribe  such 
deadlines  for  advance  payments  in  the 
absence  of  more  explicit  instructions 
horn  Congress.  Appropriations  law 
makes  it  impossible  for  the  Department 
to  distribute  funds  in  advance  of  the 
first  day  of  a  fiscal  year,  and  delays  in 
bureaus  receiving  their  aimual 
appropriations  and  resulting  funding 
allocations  often  abo  result  in  delays 
beyond  the  Department's  control. 
Prompt  payment  interest  penalties  must 
be  derived  irom  "amounts  made 
available  to  carry  out  the  program  for 
which  the  penalty  is  incurred"  and  are 
not  an  authorization  for  additional 
appropriations  (31  U.S.C.  3902(e)).  Pub. 
L.  103-413.  403(g)(3),  (25  U.S.C. 
458cc(g)(3))  generally  requires  the 
bureau  to  include  all  funds  it  would 
have  expended  directly  or  indirectly  for 
that  portion  of  the  program,  except  for 
functions  retained  by  the  bureau  either 
because  they  are  inherently  federal  or  by 
agreement  of  the  parties.  It  would 
appear  that  Congress  has  not  authorized 
funds  to  pay  the  interest  penalty 
without  in  tiun  first  directly  or 
indirectly  reducing  the  programs  to  be 
provided  for  that  Self-Governance  tribe. 
Moreover,  using  funds  intended  for 
programs  for  other  tribes  or  tribal 
organizations  would  violate  Pub.  L. 
103-413,  section  406(a}),  (25  U.S.C. 
458ff(a)).  While  the  Model  Agreement 
contained  in  section  108  of  the  ISDEA 
(Pub.  L.  93-638),  as  amended  provides 
for  the  application  of  the  Prompt 
Pa)nnent  Act,  the  Title  I  regulations 
(Pub.  L.  93-638  (25  U.S.C.  450))  do  not 
contain  any  language  to  implement  that 
provision.  Thus,  the  federal  team  does 
not  know  how  to  implement  this 
provision  without  reducing  fimding  or 
programs  for  the  tribe  involved,  and 
therefore  requests  public  comments 
addressing  such  provisions. 


Does  the  Prompt  Payment  Act  (Pub.  L  97- 
452,  as  amended)  apply? 

Yes,  the  Prompt  Payment  Act  (Pub.  L.  97- 
452,  as  amended)  applies  to  programs  eligible 
for  contracting  under  Pub.  L  93-638  (25 
U.S.C.  450). 

Subpart  R — Appeals 

Tribal  view:  The  tribal  representatives 
have  organized  the  appeals  section  to 
provide  a  user-friendly  format,  without 
extensive  internal  cross  reference.  The 
tribal  representatives  believe  that  it  is 
easier  to  identify  the  proper  appeal 
forum  based  on  the  issue  at  hand  rather 
than  reviewing  the  different  forums 
available  first  and  then  deciding 
whether  the  issue  at  hand  fits. 

A  crucial  part  of  the  tribal  proposal  is 
that  appeals  be  heard  at  the  level  of  the 
Assistant  Secretary  for  the  different 
bureaus.  It  is  the  tribal  view  that  the 
Tribal  Self-Governance  Act  of  1994 
vested  authority  and  discretion 
exclusively  in  the  Secretary  of  the 
Interior.  Accountability  for  official 
decisions  should  be  vested  at  a  similarly 
high  level.  Tribal  representatives  feel  it 
would  be  inappropriate  for  appeals  to  be 
heard  by  "biueau  heads"  who  would 
likely  be  the  officials  responsible  for 
initial  adverse  decisions.  The  purpose  of 
"appeals"  is  review  by  a  higher 
authority  who  is  removed  frxim  the 
initial  dispute.  Moving  discretionary 
decision-making  dowTi  the 
organizational  level  of  the  Department 
without  clear  and  consistent  guideposts 
for  the  exercise  of  discretion  should  not 
be  permitted  below  the  Assistant 
Secretary's  level.  The  tribal 
representatives  propose  the  following: 

1.  What  is  the  purpose  of  this  subpart? 

This  subpart  prescribes  the  process  for 
resolving  disputes  with  Department  ofHcials 
which  arise  before  or  after  execution  of  an 
AFA  and  certain  other  disputes  related  to 
self-governance.  This  subpart  also  describes 
the  administrative  process  for  reviewing 
disputes  related  to  compact  provisions.  This 
subpart  describes  the  process  for 
administrative  appeals  to: 

(a)  The  Interior  Board  of  Indian  Appeals 
(IBIA)  for  certain  pre- AFA  disputes  and 
reassumption  of  programs  eligible  for 
contracting  under  Pub.  L.  93-638  (25  U.S.C. 
450); 

(b)  The  Interior  board  of  Contract  Appeals 
(IBCA)  for  certain  post-AFA  disputes; 

(c)  The  bureau  head  for  the  bureau 
responsible  for  certain  disputed  decisions; 
and 

(d)  The  Secretary  for  reconsideration  of 
decisions  involving  self-governance 
compacts. 

2.  In  general,  how  can  a  tribe  appeal  a 
decision  of  a  bureau  once  it  has  signed  an 
AFA? 

The  tribes  may  refer  to  section  110  of  Pub. 
L.  93-638  which  directs  them  to  follow  the 
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procsduiM  found  wlthio  the  Cktntract 
Disputes  Act  Pub.  L.  95-663  (41  U.SC  601)). 
as  amended.  Generally,  the  provisions  of 
section  110  of  Pub.  L.  9»-63«  (25  U.S.C 
450m-l)  apply  to  all  issues  arising  bom 
agreements  under  the  Tribal  Self-Covemance 
Act  of  1994.  The  tribe  may  sign  an 
agreement,  as  well,  and  reserve  issues  for 
appeal  under  the  provisions  of  section  110. 
Exceptions  are  noted  below  in  tribal 
Question  3. 

3.  An  (here  any  decisions  which  ore  not 
apptalable  under  this  subpart? 

Yea.  The  following  types  of  decisions  are 
not  appealable  under  this  subpart. 

(a)  Decisions  regarding  requests  for  waivers 
of  regulations  which  are  addressed  in 
Subpart  ]  at  these  regulations  (Waivers). 

(b)  Decisions  under  any  other  statute,  such 
as  the  Freedom  of  Information  Act  and  the 
Privacy  Act  See  43  CFR  Part  2. 

(c)  Decisions  for  which  Subpart  K — 
Construction  (Htrvides  otherwise. 

4.  How  can  a  tribe  appeal  a  decision  of  a 
bureau  official  relative  to  a  Title  I,  Pub.  L 
93-638  eligible  program  before  it  has  signed 
anAFA? 

Any  bureau  decision  regarding  the  self- 
governance  program  not  governed  under  the 
provisions  of  the  Contract  Disputes  Act 
pursuant  to  section  406(c)  of  Pub.  L  103-413 
(25  U.S.C  4S8fflc)).  and  except  those  listed 
under  tribal  Question  5.  may  be  appealed 
within  30  days  of  notification  to  the  IBLA 
under  the  provisions  of  25  CFR  900.150(a)- 
(h).  and  900.152-900.169.  Tribes/ 
conaortiums  wishing  to  appeal  an  adverse 
decision  must  do  so  within  30  days  of 
receiving  such  decision.  For  purposes  of  such 
appeals  only,  the  terms  "contract"  and  "self- 
determiiution  contract"  shall  mean  annual 
funding  agreements  under  the  Tribal  Self- 
Governance  Act  of  1994.  The  terms  "tribe" 
and  "tribal  organization"  shall  mean  "tribe/ 
consortium."  References  to  the  Department  of 
Health  and  Human  Services  therein  are 
inapplicable. 

5.  To  whom  are  appeals  directed  regarding 
pre-award  AFA  decisions  of  Department 
officials,  other  than  those  described  in  tribal 
Question  4? 

Using  the  procedures  described  in  tribal 
Question  6,  the  following  pre-AFA  disputes 
and  decisions  are  appealable  to  the  Assistant 
Secretary  of  the  bureau  responsible  for  the 
decision  or  dispute: 

(a)  Decisions  regarding  non-Title  I  (non 
Pub.  L.  93-638)  eligible  programs  and 
disputes  over  failure  to  reach  an  agreement 
in  an  AFA  negotiation  for  non-Title  I  (non 
Pub.  L  93-638)  eligible  programs  pursuant  to 
section  1000.173  of  these  regulations  ("last 
and  best  offer"). 

(b)  Decisions  relating  to  planning  and 
negotiation  grants  (Subpart  C — Planning  and 
Negotiation  Grants): 

(c)  Decisions  involving  a  limitation  and/or 
reduction  of  services  for  BIA  programs. 
(Subpart  H — Limitation  and/or  Reduction  of 
Services  for  BIA  Services.  Contracts  and 
Funds): 

(d)  Decisions  regarding  the  eligibility  of  a 
tribe  for  admission  to  the  applicant  pool: 


-(e)  Decisions  Involving  BIA  residual 
functions  or  Inherendy  federal  functions: 

(f)  Decisions  declining  to  provide 
requested  information  on  federal  programs, 
budget,  staffing,  and  locations  which  are 
addressed  in  Section  1000.162  of  these 
regulatiotu. 

(g)  Decisions  related  to  a  dispute  between 
a  consortium  and  a  withdrawing  tribe. 

6.  How  should  a  tribe/consortium  appeal  a 
pre-AFA  decision  described  in  tribal 
Question  5? 

A  tribe/consortium  may  appeal  such 
decision  by  making  a  written  request  for 
review  to  the  appropriate  Assistant  Secretary 
within  30  days  of  fiUlure  to  reach  agreement 
under  section  1000.173.  The  request  should 
include  a  statement  describing  its  reasons  for 
requesting  the  review,  with  any  supporting 
documentation  or  Indicate  that  such  a 
statement  will  be  submitted  within  30  days. 
A  copy  of  the  request  must  also  be  sent  to 
the  Director  of  the  OfBce  of  Self-Governance. 

7.  Does  the  tribe  have  a  right  to  an  infonnaJ 
conference? 

Yes.  Within  30  days  of  submitting  an 
appeal  to  the  Assistant  Secretary  under 
Question  5  above,  the  tribe  may  request  an 
informal  conference  with  the  Assistant 
Secretary  or  an  appointed  representative  of 
the  Secretary.  The  Secretary  cannot  appoint 
the  official  whose  decision  is  being  appealed 
as  his  representative.  This  conference  will  be 
held  within  20  days  of  request,  unless 
otherwise  agreed  betvreen  the  parties,  and  25 
CFR  900. 1 54  to  900. 1 57  will  govern  the 
procedure  of  the  informal  conference. 

8.  When  must  an  Assistant  Secretary  issue  a 
decision  iX  the  administrative  review? 

The  Assistant  Secretary  must  issue  a 
written  final  decision  stating  the  reasons  for 
such  decision,  and  transmit  it  to  the  tribe/ 
consortium  within  60  days  of  receipt  of  the 
request  for  review  and  tribal  statement  of 
reasons.  The  Assistant  Secretary's  decision 
shall  be  final  for  the  Department  unless 
reversed  by  the  Secretary  upon  a 
discretionary  review  in  accordance  with  43 
CFR  4.4. 

9.  Can  a  tribe  seek  reconsideration  of  the 
Assistant  Secretary's  decision? 

Yes.  The  Tribe  may  request  that  the 
Secretary  reconsider  a  final  Department 
decision  by  sending  a  written  request  for 
reconsideration  within  30  days  of  the  receipt 
of  the  decision  to  the  Secretary  or  under  43 
CFR  4.4.  A  copy  of  this  request  should  also 
be  sent  to  the  Director  of  the  Office  of  Self- 
Governance. 

10.  How  can  a  tribe/consortium  seek 
reconsideration  of  the  Secretary's  decision 
involving  a  self-governance  compact? 

A  tribe/consortium  may  request 
reconsideration  of  the  Secretary's  decision 
involving  a  self-governance  compact  by 
sending  a  written  request  for  reconsideration 
to  the  Secretary  within  30  days  of  receipt  of 
the  decision.  A  copy  of  this  request  must  also 
be  sent  to  the  Director  of  the  Office  of  SeU- 
Govemaoca. 


11.  When  will  the  Secretary  respond  to  a 
request  for  reconsideration  of  a  decision 
involving  a  self-governance  compact? 

The  Secretary  will  rwpond  in  writing  to 
the  triba/consottium  within  30  days  of 
receipt  of  the  tribe/consortium's  request  for 
reconsideration. 

12.  How  should  a  tribe/consortium  appetd  a 
Department  decision  or  dispute  regarding  a 
signed  AFA? 

Sections  110  and  406(c)  of  the  Pub.  L  103- 
413  (25  U.S.C  450m-l  and  458ff(d), 
respectively)  make  the  Contracts  Disputes 
Act  (CDA)  (Pub.  L  95-563:  41  U.S.C  601), 
as  amended  applicable  to  all  disputes 
regarding  signed  self-governance  AFAs,  and 
give  tribm/ consortiums  the  right  to  appeal 
directly  to  federal  district  court  or  to  appeal 
administratively  to  the  Interior  Board  of 
Contract  Appeals  (IBCA).  Administrative 
appeals  regarding  post-AFA  are  governed  by 
25  CFR  900.216-900.230,  except  that  appeals 
of  decisions  regarding  reassumption  of 
programs  are  governed  by  25  CFR  000.170- 
900.176,  and  except  for  the  types  of  decisions 
described  in  tribal  Question  3,  which  an  not 
appealable  under  this  subpart 

Federal  view:  The  Federal  proposals 
would  establish  a  prtx»8s  for  rsaolving 
disputes  with  Department  officials 
which  arise  both  before  and  after  the 
execution  of  AFAs.  Depending  upon  the 
precise  matter  for  which  review  is 
sought,  appeels  of  decisions  are  made  to 
either  the  IBIA,  the  IBCA  or  the  heed  of 
the  particular  bureau.  Reconsideration 
of  decisions  relating  to  the  terms  of 
compacts  (as  oppoMd  to  AFAs)  between 
a  tribe/consortiimi  and  the  Secretary 
would  be  submitted  to  the  Secretary.  As 
a  general  matter,  the  IBIA  would  be 
responsible  for  appeals  relating  to  pre- 
award  issues  and  reessumption  for 
imminent  jeopardy  concerning 
programs  eligible  for  contracting  imder 
Pub.  L.  93-638:  the  IBCA  under  the 
Contract  Disputes  Act  (Pub.  L  93-563) 
for  appeals  concerning  post-award 
disputes  other  than  reassumption  for 
imminent  jeopardy:  and  bureau  heads 
for  matters  entailing  some  degree  of 
discretionary  decision-making  by  an 
appropriate  bureau  official.  This  role  for 
the  bureau  heads  is  consistent  ivith 
normal  Departmental  practices  and  also 
recognizes  the  generally  greeter 
fomiUarity  of  bureeu  heads  than  the 
programmatic  assistant  secretaries  for 
the  types  of  issues  to  be  decided.  In 
accordance  with  Subpart  K  of  the 
pro(>osed  regulations,  appeals  from 
disputes  surrounding  suspension  of 
work  under  section  1000.230  of  these 
regulations  are  made  like  other  post- 
award  disputes  luder  the  CDA.^ 

The  federal  proi>osal  follows: 

1 .  What  is  the  purpose  of  this  subpart?        •  > 

This  subpart  prescribes  the  proceas  ior 
resolving  disputes  with  Department  oflkials 
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which  arise  before  or  after  execution  of  an 
AFA  or  as  a  result  of  a  reassumption  of  an 
AFA  and  certain  other  disputes  related  to 
self-governance.  This  subpart  also  describes 
the  administrative  process  for  reviewing 
disputes  related  to  compact  provisions.  This 
subpart  describes  the  process  for 
administrative  appeals  to: 

(a)  The  Interior  Board  of  Indian  Appeals 
(IBIA)  for  certain  pre-AFA  disputes  and 
reassimiption  of  programs  eligible  for 
contracting  under  Pub.  L  93-638  (25  U.S.C 
450); 

(b)  The  Interior  Board  of  Contract  Appeals 
(IBCA)  for  certain  post-AFA  disputes; 

(c)  The  bureau  head  for  the  bureau 
responsible  for  certain  disputed  decisions; 
and 

(d)  The  Secretary  for  reconsideration  of 
decisions  involving  self-governance 
compacts. 

2.  What  decisions  are  appealable  to  the  IBIA? 

(a)  Except  for  pre-award  matters  described 
in  federal  Question  5(b)-(d),  (f)  and  (g), 
decisions  of  Department  officials  made  before 
the  signing  of  an  AFA  under  the  Tribal  Self- 
Governance  Act  of  1994  that  involve 
programs  eligible  for  contracting  under  Pub. 
L.  93-638  are  appealable  to  the  IBIA.  The 
provisions  of  25  CFR  900.150(a)-{h). 
900.151-900.169  are  applicable.  For 
purposes  of  such  appeals  only,  the  terms 
"contract"  and  "self-determination  contract" 
shall  mean  annual  funding  agreements  under 
the  Tribal  Self-Governance  Act  of  1994.  The 
term  "tribe"  shall  mean  "tribe/consortium." 
References  to.  the  Department  of  Health  and 
Human  Services  therein  are  inapplicable. 

(b)  Decisions  to  reassume  a  program  that  is 
eligible  for  contracting  under  Pub.  L.  93-638, 
after  the  failure  of  the  tribe  to  adequately 
respond  or  mitigate,  or  decisions  to  suspend 
or  delay  payment  for  a  program  that  is 
eligible  for  contracting  under  Pub.  L.  93-638. 
The  provisions  of  25  CFR  900.170  to  900.175 
apply,  except  as  otherwise  provided  in 
Subpart  K--Construction. 

(c)  If  a  tribe  does  not  appeal  a  decision  to 
the  IBIA  within  30  days  of  receipt  of  the 
decision,  the  decision  will  be  final  for  the  ' 
Department 

3.  What  decisions  are  appealable  to  the 
Interior  Board  of  Contract  Appeals  (IBCA) 
under  this  section? 

Post-award  AFA  decisions  of  Department 
officials  are  appealable  to  IBCA,  except 
appeals  covered  in  federal  Questions  2(b), 
5(c),  5(e),  and  5(g)  of  this  subpart  and 
decisions  involving  reassumption  for 
imminent  jeopardy,  non-Pub.  L.  93-638 
programs,  and  all  construction  disputes. 

4.  What  statutes  and  regulations  govern 
resolution  of  disputes  concerning  signed 
AFAs  that  are  appealed  to  the  IBCA? 

Section  110  of  Pub.  L  93-638  (25  U.S.C 
450m-l)  and  the  regulations  at  25  CFR 
900.215-900.230  apply  to  disputes 
concerning  signed  AFAs  that  are  appealed  to 
the  IBCA,  except  that  any  references  to  the 
Department  of  Health  and  Human  Services 
are  inapplicable.  For  the  purposes  of  such 
appeals  only,  the  terms  "contract"  and  "self- 
determination  contract"  shall  apply  to  AFAs 


under  the  Tribal  Self-Govnuance  Act  of 
1994. 

5.  What  decisions  are  appealable  to  the 
bureau  head  for  review? 

(a)  Pre-award  AFA  decisions  of  Department 
officials.  Other  than  those  described  in 
federal  Question  2  of  this  subpart,  shall  'Be 
directed  to  the  buireau  head.  For  example,  a 
review  involving  a  non-Pub.  L  93-638 
program. 

(b)  Decisions  of  Department  officials  that  a 
tribe  is  not  eligible  ior  admission  to  the 
applicant  pool. 

(c)  Pre-AFA  and  post-AFA  decisions  of  a 
Department  official,  other  than  a  BIA  official, 
on  whether  an  AFA  would  limit  or  reduce 
other  AFAs,  services,  contacts,  or  fimds 
under  Pub.  L.  93-638,  or  other  applicable 
federal  law,  to  an  Indian  tribe/consortium  or 
tribal  oiganization  that  is  not  a  party  to  the 
AFA. 

(d)  Decisions  involving  3lA  residual 
functions.  (See  sections  1000.91  and 
1000.92^IA  AFAs  in  these  draft 
regulations.) 

(e)  Decisions  involving  reassumption  for 
imminent  jeopardy  for  non-Pub.  L.  98-638 
programs. 

(f)  Decisions  declining  to  provide 
requested  information  on  federal  programs, 
budget,  staffing,  and  locations  which  are 
addressed  in  subpart  1000.162  of  these 
regulations. 

(g)  Decisions  related  to  a  dispute  between 
a  consortium  and  a  withdrawing  tribe 
(1000.34). 

6.  When  and  how  must  a  tribe/consortium 
appeal  a  decision  to  the  bureau  head? 

If  a  tribe/consortium  wishes  to  appeal  a 
decision  to  the  bureau  head  it  must  make  a 
written  request  for  review  to  the  appropriate 
bureau  head  within  30  days  of  receiving  the 
initial  adverse  decision.  The  request  should 
include  a  statement  describing  its  reasons  for 
requesting  a  review,  with  any  sup|X)rting 
documentation  or  indicate  that  such  a 
statement  will  be  submitted  within  30  days. 
A  copy  of  the  request  must  also  be  sent  to 
the  Director  of  the  Office  of  Self-Governance. 

If  a  tribe  does  not  request  a  review  within 
30  days  of  receipt  of  the  decision,  the 
decision  will  be  final  for  the  Department 

7.  When  must  the  bureau  head  issue  a 
decision  in  the  administrative  review? 

The  bureau  head  must  issue  a  written  final 
decision  stating  the  reasons  for  such 
decision,  and  transmit  it  to  the  tribe/ 
consortium  within  60  days  of  receipt  of  the 
request  for  review  and  the  statement  of . 
reasons. 

8.  What  is  the  effect  of  the  bureau  head's 
decision  in  an  administrative  review? 

The  decision  is  final  for  the  Department. 

9.  May  tribes/consortia  appeal  Department 
decisions  to  a  U.S.  District  Court? 

Yes.  Tribes/consortia  may  choose  to  appeal 
decisions  of  Department  officials  relating  to 
the  self-governance  program  to  a  U.S.  Court, 
as  authorized  by  section  110  of  Pub.  L.  93- 
638  (25  U.S.C  450m-l) .  or  other  applicable 
law. 


10.  How  can  a  tribe/consortium  seek 
reconsideration  of  the  Secretary's  decision 
involving  a  self-governance  compact? 

A  tribe/consortium  may  request 
reconsideration  of  the  Secretary's  decision 
involving  a  self-governance  compact  by 
sending  a  written  request  for  reconsideration 
within  30  days  of  receipt  of  the  decision  to 
the  Secretary.  A  copy  of  this  request  must 
also  be  sent  to  the  Director  of  the  Office  of 
Self-Governance. 

1 1 .  When  will  the  Secretary  respond  to  a 
request  for  reconsideration  of  a  decision 
involving  a  self-governance  compact? 

The  Secretary  will  respond  in  writing  to 
the  tribe/consortium  within  30  days  of 
receipt  of  the  tribe/consortium's  request  for 
reconsideration. 

12.  Are  there  any  decisions  which  are  not 
appealable  under  this  section? 

Yes.  The  following  types  of  decisions  are 
not  appealable  under  this  subpart: 

(a)  Decisions  regarding  requests  for  waivers 
of  regulations  which  are  addressed  in 
Subpart )  of  these  regulations.  (Waivers) 

(b)  Decisions  relating  to  planning  and 
negotiation  grants  in  section  1000.71  of  these 
regulations.  Subpart  D — Other  Financial 
Assistance  for  Planning  and  Negotiation 
Grants  for  Non-BIA  Programs. 

(c)  Decisions  relating  to  discretionary 
grants  under  section  103  of  Pub.  L.  93-638 
(25  U.S.C  450h)  which  may  be  appealed 
under  25  CFR  Part  2. 

(d)  Decisions  under  any  other  statute,  such 
as  the  Freedom  of  Information  Act  and  the 
Privacy  Act  See  43  CFR  Part  2. 

(e)  Decisions  involving  a  limitation  and  or 
reduction  of  service  for  BIA  programs. 
Subpart  H — Limitation  and/or  Reduction  of 
Services  for  BIA  Services,  Contracts,  and 
Funds. 

(f)  Decisions  for  which  Subpart  K — 
Construction  provides  otherwise. 

13.  What  procedures  apply  to  post-award 
construction  disputes  except  for 
reassumptions  for  imminent  jeopardy? 

The  Contract  Disputes  Act  procediu«s 
(Pub.  L  95-593  (41  U.S.C.  601),  as  amended) 

Subpart  S — Property  Donation 
Procedures 

Tribal  view:  Section  406(c)  of  Title  IV 
(Pub.  L.  103-413;  25  U.S.C.  458ff  (c)) 
specifically  incorporates  section  105(f) 
of  Pub.  L.  93-638  (25  U.S.C.  450;  (0).  a 
provision  which  gives  tribes  significant 
rights  relating  to  the  transfer  of  BIA  and 
non-BIA  property  to  tribes  for  use  imder 
a  contract  or  AFA.  In  June  1996,  the 
£)epartments  of  the  Interior  and  Health 
and  Human  Services  promulgated  joint 
regulations  implementing  Pub.  L.  93- 
638,  including  section  105(f).  See  25 
CFR  900  et  seq.  The  regulations  make 
clear  that  transfer  of  property  under 
section  105(f)  applies  to  BIA  and  non- 
BIA  property. 

The  regulations  promulgated  under 
Pub.  L.  93-638  implementing  section 
105(f)  apply  equally  to  Title  IV— for 
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both  BIA  and  non-BIA  programs.  Tribal 
representatives  proposed  regulations 
that  closely  tracked  25  CFR  900.85- 
900.107. 

Govemment-Fumished  Property 

1  How  does  an  Indian  tribe/consortium 
obtain  tide  to  property  furnished  by  the 
federal  government  for  use  in  the 
performance  of  a  self-governance 
agreement  pursuant  to  section 
W5{fH2HA)  of  Pub.  L.  93-638  (25  U.S.C. 
450;  (f)H2HA)? 

(a)  For  federal  govemment-himished 
personal  property  made  available  to  an 
Indian  tribe/consortium  before  October 
2^. 1994: 

(1)  The  Secretary,  in  consultation 
with  each  Indian  tribe/consortium,  shall 
develop  a  list  of  the  property  used  in  a 
seif-fiovemance  agreement. 

(2)  The  Indian  tribe/consortium  shall 
indicate  any  items  on  the  list  to  which 
the  Indian  tribe/consortium  wants  the 
Secretary  to  retain  title. 

(3)  The  Secretary  shall  provide  the 
Indian  tribe/consortium  with  any 
documentation  needed  to  transfer  title 
to  the  remaining  listed  property  to  the 
Indian  tribe/consortium. 

(b)  For  federal  government- furnished 
real  property  made  available  to  an 
Indian  tribe/consortium  before  October 
25. 1994: 

(1)  The  Secretary,  in  consultation 
with  the  Indian  tribe/consortium,  shall 
develop  a  list  of  the  property  furnished 
for  use  in  a  self-governance  agreement. 

(2)  The  Secretary  shall  inspect  any 
real  property  on  the  list  to  determine  the 
presence  of  any  hazardous  substance 
activity,  as  deHned  in  41  CFR  101- 
47.202.2(b)(10).  If  the  Indian  tribe/ 
consortium  desires  to  take  title  to  any 
real  property  on  the  list,  the  Indian 
tribe/consortium  shall  inform  the 
Secretary,  who  shall  take  such  steps  as 
necessary  to  transfer  title  to  the  Indian 
tribe/consortium . 

(c)  For  federal  government-furnished 
real  and  personal  property  made 
available  to  an  Indian  tribe/ consortium 
on  or  after  October  25,  1994: 

(1)  The  Indian  tribe/consortium  shall 
take  title  to  all  property  imless  the 
Indian  tribe/consortium  requests  that 
the  United  States  retain  the  title. 

(2)  The  Secretary  shall  determine  the 
presence  of  any  hazardous  substance 
activity,  as  deRned  in  41  CFR  101- 
47.202.2(b)(10). 

2.  What  should  the  Indian  tribe/ 
consortium  do  if  it  wants  to  obtain  title 
to  federal  government-furnished  real 
property  that  includes  land  not  already 
held  in  trust? 

If  the  land  is  owned  by  the  United 
States  but  not  held  in  trust  for  an  Indian 


tribe  or  individual  Indian,  the  Indian 
tribe/consortium  shall  specify  whether 
it  wants  to  acquire  fee  title  to  the  land 
or  whether  it  wants  the  land  to  be  held 
in  trust  for  the  benefit  of  a  tribe. 

(a)  If  the  Indian  tribe/consortium 
requests  fee  title,  the  Secretary  shall 
take  the  necessary  action  under  federal 
law  and  regulations  to  transfer  fee  title. 

(b)  If  the  Indian  tribe/consortium 
requests  beneficial  ownership  with  fee 
title  to  be  held  by  the  United  States  in 
trust  for  an  Indian  tribe: 

(1)  The  Indian  tribe/consortium  shall 
submit  with  its  request  a  resolution  of 
support  from  the  governing  body  of  the 
Indian  tribe  in  which  the  beneficial 
ownership  is  to  be  registered. 

(2)  The  Secretary  of  the  Interior  shall 
expeditiously  process  all  requests  in 
accordance  with  applicable  federal  law 
and  regulations. 

(3)  Tne  Secretary  shall  not  require  the 
Indian  tribe/consortium  to  furnish  any 
information  in  support  of  a  request 
other  than  that  required  by  law  or 
regulation. 

3.  When  may  the  Secretary  elect  to 
reacquire  federal  government-furnished 
property  whose  title  has  been 
transferred  to  an  Indian  tribe/ 
consortium? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  a  self- 
governance  agreement,  or  portion 
thereof,  is  retroceded,  reassumed, 
terminated  or  expires,  the  Secretary 
shall  have  the  option  to  take  title  to  any 
item  of  federal  government-furnished 
property  for  which: 

(1)  title  has  been  transferred  to  an 
Indian  tribe/consortium; 

(2)  is  still  in  use  in  the  program;  and 

(3)  has  a  current  fair  market  value, 
less  the  cost  of  improvements  borne  by 
the  Indian  tribe/consortium,  in  excess  of 
$5,000. 

(b)  If  property  referred  to  in  paragraph 
(a)  of  this  section  is  shared  between  one 
or  more  ongoing  self-governance 
agreements  and  a  self-governance 
agreement  is  retroceded,  reassumed, 
terminated  or  expires,  and  the  Secretary 
wishes  to  use  such  property  in  the 
retroceded  or  reassumed  program,  the 
Secretary  and  the  Indian  tribe/ 
consortium  using  such  property  shall 
negotiate  an  acceptable  arrangement  for 
continued  sharing  of  such  property  and 
for  the  retention  or  transfer  of  title. 

4.  Does  government-furnished  real 
property  to  which  an  Indian  tribe/ 
consortium  has  taken  title  continue  to 
be  eligible  for  facilities  operation  and 
maintenance  funding  from  the 
Secretary? 

Yes. 


Pit^ierty  Porchaaed  by  an  Indian  Tribe/ 
Consortium 

5.  Who  takes  title  to  property  purchased 
with  funds  under  a  self-governance 
agreement  pursuant  to  section 
105(f)(2)(A)  of  Pub.  L.  93-638  (25  U.S.C. 

450)  (f)(2)(A))? 

The  Indian  tribe/consortium  takes 
title  to  such  property,  unless  the  Indian 
tribe/consortium  chooses  to  have  the 
United  States  take  title.  In  that  event, 
the  Indian  tribe/consortium  must  inform 
the  Secretary  of  the  purchase  and 
identify  the  property  and  its  location  in 
such  manner  as  the  Indian  tribe/ 
consortium  and  the  Secretary  deem 
necessary.  A  request  for  the  United 
States  to  take  title  to  any  item  of  Indian 
tribe/consortium-purchased  property 
may  be  made  at  any  time.  A  request  for 
the  Secretary  to  take  fee  title  to  real 
property  shall  be  expeditiously 
processed  in  accordance  with  applicable 
federal  law  and  regulation. 

6.  What  should  the  Indian  tribe/ 
consortium  do  if  it  wants  Indian  tribe/ 
consortium-purchased  real  property 
that  it  has  purchased  to  be  taken  into 
trust? 

The  Indian  tribe/consortium  shall 
submit  a  resolution  of  support  firom  the 
governing  body  of  the  Indian  tribe  in 
which  the  beneflcial  ownership  is  to  be 
registered.  The  Secretary  of  the  Interior 
shall  expeditiously  process  all  requests 
in  accord  with  applicable  federal  law 
and  regulation. 

7.  When  may  the  Secretary  elect  to 
acquire  title  to  Indian  tribe/consortium- 
purchased  property? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  when  a  self- 
governance  agreement,  or  portion 
thereof,  is  retroceded,  reassimied, 
terminated  or  expires,  the  Secretary 
shall  have  the  option  to  take  title  to  any 
item  of  tribe/consortium-purchased 
property: 

(1)  Wnose  title  has  been  transferred  to 
an  Indian  tribe/consortium; 

(2)  That  is  still  in  use  in  the  program: 
and 

(3)  That  has  a  ciurent  fair  market 
value,  less  the  cost  of  improvements 
borne  by  the  Indian  tribe/consortium,  in 
excess  of  $5,000. 

(b)  If  property  referred  to  in  paragraph 
(a)  of  this  section  is  shared  between  one 
or  more  ongoing  self-governance 
agreements  and  a  self-governance 
agreement  that  is  retroceded, 
reassumed,  terminated  or  expires,  and 
the  Secretary  wishes  to  use  such 
property  in  the  retroceded  or  reassumed 
program,  the  Secretary  and  the  Indian 
tribe/consortium  using  such  property 


Federal  Reguter/Vol.  63.  No.  29 /Thursday,  February  12.  1998 /Proposed  Rules 


7219 


shall  negotiate  an  acceptable 
arrangement  for  continued  sharing  of 
such  property  and  for  the  retention  or 
transfer  of  title. 

8.  Is  Indian  tribe/consortium-purchased 
real  property  to  which  an  Indian  tribe/ 
consortium  holds  title  eligible  for 
facilities  operation  and  maintenance 
funding  from  the  Secretary? 

Yes. 

Tribal  representatives  believe  that  the 
federal  position  misinterprets  section 
105(f)  (25  U.S.C.  450j(f))  and  is  incorrect 
in  any  conclusion  that  section  105(f) 
does  not  apply  to  non-BIA  property. 
Initially,  it  should  be  pointed  out  Uiat 
the  federal  representatives  position  is 
inconsistent  with  the  position  taken  by 
the  Department  of  the  Interior  during 
the  Title  I  (Pub.  L.  93-638}  rulemaking 
process — the  final  rules  promulgated  in 
25  CFR  sections  900.87-900.94  clearly 
apply  to  non-BIA.  as  well  as  BIA. 
programs.  There  is  no  reason  why  the 
Department  should  change  this 
interpretation  iq  Title  IV;  doing  so 
would  violate  Congressional  direction 
that  self-governance  "co-exist"  with  the 
Self-Determination  Act  (see  section  203 
of  Title  IV  (Pub.  L.  103-413)  and  section 
1000.4(b)(3l  of  the  proposed 
regulations).  Clearly,  if  regulations 
implementing  the  same  statutory 
provisions  under  Title  I  conflict  with 
regulations  under  Title  IV,  the  two  titles 
do  not  "co-exist,"  they  "conflict." 

The  federal  representatives  argument 
is  based  on  an  incorrect  reading  of 
section  105(f)(2).  First,  section  105(f)(2) 
provides  that  the  Secretary  "may" 
"donate"  IHS,  BIA,  or  GSA  property— 
clearly  a  discretionary  act,  while  section 
105(f)(2)(A)  provides  that  title  to 
property  and  equipment  furnished  by 
the  federal  government,  "shall  vest"  in 
the  tribe,  clearly  a  command  where  the 
Secretary  has  no  discretion. 

It  is  evident  from  the  different 
language  used  in  these  two  provisions 
that  they  have  very  different  piuposes; 
they  address  different  types  of  property 
and  give  the  Secretary  some  or  no 
discretion.  Furthermore,  if  Congress 
wanted  to  limit  section  105(f)(2)(A)  to 
GSA,  IHS,  and  BIA  property,  as  the 
federal  representatives  assert,  it  would 
have  said  so  in  the  section.  The  use  of 
"govemment-fumished  property" 
clearly  indicated  an  intent  to  refer  to 
property  other  than  GSA.  IHS,  or  BIA. 
Finally,  the  term  "except"  can 
grammatically  be  read  as  a  signal  that 
the  contents  of  section  105(f)(2)(A)  are 
not  subject  to  the  limitations  set  forth  in 
section  105(f)(2),  which  would  as  the 
federal  representatives  assert,  give 
meaning  to  every  word  in  the  statute. 


Federal  view:  It  is  the  federal  team's 
view  that  section  105(f)(2)(A)  of  Pub.  L. 
93-638  (25  U.S.C.  450j(f)(2)(A))  does  not 
apply  to  non-BIA  bureaus. 

Prior  to  the  1994  amendments,  section 
105(f)(2)  of  Pub.  L.  93-638  gave  the 
Secretary  discretion  to  donate  personal 
BIA  excess  property,  including 
contractor-purchased  property  as  one 
type  of  "excess"  BIA  property: 

(f)  In  connection  with  any  self- 
determination  contract  or  grant  made 
pursuant  to  section  102  or  103  of  tliis  Act, 
the  appropriate  Secretary  may — 

(2)  donate  to  an  Indian  tribe  or  tribal 
organization  the  title  to  any  personal  or  real 
property  found  to  be  excess  to  the  needs  of 
the  Bureau  of  Indian  Affairs,  the  Indian 
Health  Service,  or  the  General  Services 
Administration,  including  property  and 
equipment  purchased  widt  funds  under  any 
self-determination  contract  or  grant 
agreement;  and  (emphasis  added) 

But,  as  the  legislative  history  of 
section  2(12)  of  S.  2036  (the  Senate  Bill 
section  whiph  revised  section 
105(f)(2)(A).  (B)  and  (C))  indicates. 
Congress  decided  to  treat  contractor- 
purchased  property  and  federal 
govenunent-furnished  property  exactly 
the  same  as  under  fedwal  grant 
procedures: 

Section  2(12)  amends  section  105(0(2}  to 
address  both  the  acquisition  of  property  with 
contract  funds  after  a  contract  has  been 
awarded  and  also  the  management  of 
govemment-fumished  property.  Currently, 
standard  grant  regulations  provide  tiiat  title 
to  property  pim:hased  with  grant  funds  vests 
in  the  grantee.  The  amendment  extends  the 
same  policy  to  property  purchased  with  self- 
determination  contract  funds.  The  policy 
reasons  underlying  the  Self-Determination 
Act  strongly  counsel  in  fevor  of  such  a 
regime,  and  the  amendment  eliminates  the 
need  for  a  technical  "donation"  of  the 
property  in  such  circumstances.  At  the  same 
time,  the  amendment  provides  a  mechanism 
for  the  return  of  property  still  in  use  to  the 
Secretary,  in  the  event  a  contracting  program 
is  retroceded  back  to  the  federal  government. 
Finally,  in  conjunction  with  Paragraph 
l{b}(7}  of  the  model  contract  set  forth  in 
section  3  of  the  bill,  the  amendment  assures 
that,  although  title  to  such  property  will  vest 
in  the  tribe  or  tribal  organization,  die 
Secretary  is  to  treat  such  property  in  the 
same  manner  for  purposes  of  replacement  as 
he  or  she  would  have  had  title  to  the 
property  vested  of  the  government  S.  RpL 
No.  103-374. 103d  Cong.,  2d  Sess.  7  (1994). 

Thus,  section  105(f)(2)(A)  of  Pub.  L. 
93-638  (25  U.S.C.  450j  (f)(2)(A))  now 
gives  title  to  a  tribe  just  as  grant 
procedures  give  title  to  a  grantee.  Also, 
Congress  eliminated  the  need  to  go 
through  time  consuming  donation 
procediu«s  applicable  to  other  excess 
property  and  allow  for  automatic 
vesting  of  title  at  the  option  of  the  tribe 
for  contractor-purchased  and  federal 


govemment-fimiished  property.  There 
was  no  intent  to  change  the  agencies  to 
which  these  provisions  applied;  i.e.. 
BIA,  IHS,  and  CSA,  and  indeed,  no  such 
change  was  made. 

The  significance  of  this  modification 
of  section  105(f)(2}  of  Pub.  L.  93-638  is 
that  the  recrafting  of  section  105(f)(2)(A) 
continued  to  be  limited  to  BIA,  IHS  and 
GSA: 

(f)  In  connection  with  any  self- 
determination  contract  or  grant  made 
pursuant  to  section  102  or  103  of  this  Act, 
the  appropriate  Secretary  may — 

(2)  donate  to  an  Indian  tribe  or  tribal 
organization  title  to  any  personal  or  real 
property  found  to  be  excess  to  the  needs  of 
the  Bureau  of  Indian  Affoirs,  the  Indian 
Health  Service,  or  the  General  Services 
Administration,  except  that — 

"(A)  subject  to  the  provisions  of 
subparagraph  (B},  title  to  property  and 
equipment  furnished  by  the  Federal 
Govenunent  for  use  in  the  performance  of  the 
contract  or  purchased  with  funds  under  any 
self-determination  contract  or  grant 
agreement  shall,  unless  otherwise  requested 
by  the  tribe  or  tribal  organization,  vest  in  the 
appropriate  tribe  or  tribal  organization: 

Had  Congress  intended  to  change  the 
clear  limitation  of  the  pre-1994 
Amendment  language  of  section 
105(f)(2)  of  Pub.  L.  93-638  to  include 
non-BIA  bureaus,  it  surely  would  have 
modified  this  continued  reference  to 
only  BIA.  IHS,  and  GSA  in  this  section. 
However,  it  did  not.  While  making  a 
significant  change  by  allowing  title  to 
automatically  pass  to  tribes  for 
contractor-purchased  and  federal 
govemment-fumished  excess  property, 
it  made  absolutely  no  change  to  the 
above-referenced  agencies  to  which 
these  rights  apply.  Even  though  section 
105(f)(2}(A}  refers  to  the  "Federal 
Government"  and  "any  self- 
determination  contract"  this  subsection 
must  be  read  within  the  context  of  its 
antecedent  parent  clause  in  subsection 
(2),  which  limits  applicability  to  only 
the  BIA,  IHS,  and  GSA.  This  is  the  most 
reasonable  interpretation  of  these 
provisions.  To  do  otherwise,  would 
require  reading  the  terms  "Bureau  of 
Indian  Affairs,  Indian  Health  Service, 
and  General  Services  Administration" 
completely  out  of  section  105(0(2),  (25 
U.S.C.  450j{f)(2),  when  interpreting 
subsection  (A)  of  section  105(f)(2).  This 
would  certainly  ignore  the  mandate  of 
statutory  interpretation  to  give  meaning 
to  all  words  of  a  statute. 

In  addition,  the  term  "except" 
preceding  "(A),"  is  defined  in  Webster's 
Collegiate  Dictionary  to  mean  "to  take 
out  fi^m  a  number  or  whole,"  i.e.,  a  part 
of  the  whole.  Thus,  the  whole  is  section 
105(f)(2),  which  applies  to  BIA,  IHS, 
and  GSA,  and  "A"  is  part  of  section 
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105(0(2)  and  is  also  limited  to  BIA,  IHS, 
andGSA. 

FurtheiTOore,  the  legislative  history 
for  this  section,  as  discussed  above, 
indicates  it  was  intended  that  title  to 
property  purchased  with  contract  hinds 
or  himished  by  the  federal  government 
should  vest  "automatically"  and  the 
amendment  eliminates  the  need  for  a 
technical  donation  of  the  property. 
Thus,  the  Congressional  intent  was  that 
donation  procedures  should  be  avoided 
for  federal  government-furnished  and 
contract- funded  property.  Clearly, 
paragraphs  (A).  (B).  and  (C)  were  not 
stand-alone  provisions,  but  were  an 
integral  part  of  subsection  (2),  in  order 
to  limit  "donation"  procedures  in 
subsection  (2)  to  only  excess  property, 
while  providing  the  automatic  vesting 
concept  in  paragraph  (A)  for  federal 
govermnent-fumished  and  contract- 
funded  property.  Therefore,  it  also 
follows  that  paragraphs  (A),  (B).  and  (C). 
like  subsection  (2).  apply  only  to  the 
agencies  referenced  in  subsection  (2); 
i.e..  BIA.  IHS.  and  GSA. 

Nor  do  we  agree  with  the  tribal 
representatives  that  subpart  I  of  Pub.  L. 
93^38  regulations,  published  on  June 
24.  1996.  resolved  the  issue  of 
applicability  of  section  105(f)(2)(A),  (25 
U.S.C.  450)  (f)(2)(A))  to  non-BIA 
bureaus.  The  25  CFR  sections  900.87 
and  900.91  refer  only  to  title  transfers 
when  section  105(f)(2)(A)  applies,  but 
do  not  state  to  which  bureaus  section 
105(f)(2)(A)  does  apply.  The  Pub.  L.  93- 
638  rulemaking  therefore  left  open  for 
litigation  whether  it  applies  to  non-BIA 
bureaus.  The  Department  of  the  Interior 
believes  that  section  105(f)(2)(A)  does 
not  apply  to  non-BIA  programs  under 
the  Tribal  Self-Governance  Act  of  1994 
or  Pub.  L.  93-638. 

The  Tribal  Self-Governance  Act  of 
1994  does  not  authorize  and  other 
statutes  prohibit  the  transfer  of  title  to 
non-BIA  real  property.  For  example, 
nothing  in  that  Act  provides  a  basis  for 
transferring  title  from  the  United  States 
to  a  Self-Governance  tribe  of  a  portion 
of  a  national  park  or  a  national  wildlife 
refuge  because  an  AFA  permits  a  tribe 
to  administer  a  program  within  a  park 
or  refuge  under  section  403(c),  (25 
U.S.C.  458cc(c))  of  the  Act.  An  AFA 
with  BLM  to  conduct  cadastral  survey 
work  in  Alaska  relating  to  conveyances 
for  Native  allotments  would  not  permit 
the  transfer  of  title  to  such  property  to 
the  Self-Governance  tribe/consortium. 
Similarly,  federal  reclamation  law 
prohibits  the  transfer  of  title  to 
reclamation  projects  without  the 
specific  approval  of  Congress. 


Summary  of  Regulations 

Subpart  A — General  Provisions 

This  subpart  contains  the 
Congressional  policy  as  stated  in  the 
Tribal  Self-Governance  Act  of  1994  and 
adds  the  Secretarial  p>olicy  that  will 
guide  the  implementation  of  the  Act  by 
the  Secretary  and  the  various  bureaus  of 
the  Department  of  the  Interior.  The 
subpart  also  defines  terms  used 
throughout  the  rule. 

Subpart  B— Selection  of  Additional 
Tribes  for  Participation  in  Tribal  Self- 
Governance 

This  subpart  describes  the  steps  a 
tribe/consortium  must  take  to 
participate  in  tribal  self-governance  and 
how  a  tribe  can  withdraw  from  a 
consortium's  AFA.  Under  the  Act.  a 
tribe/consortium  must  first  be  admitted 
into  the  applicant  {>ool  and  then  be 
selected  for  participation.  The  applicant 
pool  contains  those  tribes/consortia  that 
the  Director  of  the  Office  of  Self- 
Governance  (OSG)  has  determined  are 
eligible  to  participate  in  self- 
governance. 

The  Director.  OSG  may  select  up  to  50 
tribes  or  consortia  of  tribes  from  the 
applicant  pool  for  negotiation.  If  there 
are  more  tribes  in  the  applicant  pool 
than  are  to  be  selected  to  negotiate  in 
any  given  year,  the  Director  will  choose 
tribes/consortia  based  upon  the  earUest 
postmark  date  of  completed 
applications. 

The  rule  also  stipulates  that  a  tribe/ 
consortium  may  be  selected  to  negotiate 
an  AFA  for  non-BIA  programs  that  are 
otherwise  available  to  Indian  tribes 
without  first  negotiating  an  AFA  for  BIA 
programs.  However,  to  negotiate  for  a 
non-BIA  program  under  Pub.  L.  103- 
413.  section  403(c).  (25  U.S.C  458cc(c)) 
for  which  the  tribe/consortium  has  only 
a  geographic,  cultural,  or  historical 
connection,  the  Act  requires  that  the 
tribe/consortium  must  first  have  an  AFA 
with  the  BIA.  under  section  403(b)(1) 
Pub.  L.  103-413;  (25  U.S.C.  458cc(b)(l)) 
or  any  non-BIA  bureau  under  section 
403(b)(2).  (25  U.S.C.  458cc(b)(2)).  (The 
term  "programs"  as  used  in  the  rule  and 
in  this  preamble  refers  to  complete  or 
partial  programs,  services,  functions,  or 
activities.) 

Subpart  B  also  describes  what 
happens  when  a  tribe  wishes  to 
withdraw  frt>m  a  consortium's  AFA.  In 
such  instances,  the  withdrawing  tribe 
must  notify  the  consortium,  appropriate 
DOI  bureau,  and  OSG  of  its  intent  to 
withdraw  180  days  before  the  effective 
date  of  the  next  AFA.  Unless  otherwise 
agreed  to.  the  effiective  date  of  the 
withdrawal  will  be  the  date  on  which 
the  current  agreement  expires. 


In  completing  the  withdrawal,  the 
consortium's  AFA  must  be  reduced  by 
that  portion  of  funds  attributable  to  the 
withdrawing  tribe  on  the  same  basis  or 
methodology  upon  which  the  funds 
were  included  in  the  consortium's  AFA. 
If  such  a  basis  or  methodology  does  not 
exist,  then  the  tribe,  consortium, 
appropriate  DOI  bureau,  and  OSG  must 
negotiate  an  appropriate  amount.  A  tribe 
may  not  withdraw  from  a  consortium's 
AFA  in  any  other  part  of  the  year  unless 
all  parties  agree. 

Subpart  C— Section  402(d)  Planning  ■ 
and  Negotiation  Grants 

Subpart  C  describes  the  criteria  and 
procedures  for  awarding  various  self- 
governance  negotiation  and  planning 
grants.  These  grants  are  discretionary 
and  will  be  awarded  by  the  Director  of 
the  OSG.  The  award  amount  and 
number  of  grants  depends  upon 
Congressional  appropriation.  If  funding 
in  any  year  is  insuCBdent  to  meet  total 
requests  for  grants  and  financial 
assistance,  priority  will  be  given  first  to 
negotiation  grants  and  second  to 
planning  grants. 

Negotiation  grants  are  non- 
competitive. In  order  to  receive  a 
negotiation  grant,  a  tribe/consortium 
must  first  be  selected  from  the  applicant 
pool  and  then  submit  a  letter  affirming 
its  readiness  to  negotiate  and  requesting 
a  negotiation  grant.  This  subpart  also 
indicates  that  tribe/consortium  may  also 
elect  to  negotiate  for  a  self-governance 
agreement  if  selected  from  the  applicant 
pool  without  applying  for  or  receiving  a 
negotiation  grant.  Plaiming  grants  will 
be  awarded  to  tribes/consortia 
requesting  financial  assistance  in  order 
to  complete  the  planning  phase 
requirement  for  admission  into  the 
applicant  pool. 

Subpart  D — Other  Financial  Assistance 
for  Planning  and  Negotiating  Grants  for 
Non-BIA  Programs 

This  subpart  describes  the  other 
financial  assistance  for  planning  and    ■ 
negotiating  non-BIA  programs  available 
to  any  tribe/consortium  that: 

(a)  Has  an  existing  AFA: 

(b)  Is  in  the  appHcant  pool;  or 

(c)  Has  been  selected  from  the 
applicant  pool. 

'Tribes/consortia  may  submit  only  one 
application  per  year  for  a  grant  under 
this  subpart.  This  financial  assistance 
will  support  information  gathering, 
analysis,  and  planning  activities  that 
may  involve  consulting  with 
appropriate  non-BIA  bureaus,  and 
negotiation  activities. 

Subpart  D  outlines  what  must  be 
submitted  in  the  application  and  the 
criteria  used  to  rank  the  applications. 
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Subpart  E— Annual  Funding 
Agreements  for  Bureau  of  Indian  Affairs 
Programs 

This  subpart  describes  the 
components  of  an  Annual  Funding 
Agreement  (AFA)  for  BIA  programs.  An 
AFA  is  a  legally  binding  and  mutually 
enforceable  written  agreement  between 
a  self-governance  tribe/consortium  and 
the  BIA.  It  si>ecifies  the  programs  that 
are  to  be  performed  by  the  BIA  as 
inherently  federal  functions,  programs 
transferreid  to  the  tribe/consortium,  and 
programs  retained  by  the  BIA  to  carry 
out  for  the  self-governance  tribe.  The 
division  of  the  responsibilities  between 
-  the  tribe/consortium  and  the  BIA  is  to 
be  clearly  stated  in  the  AFA. 

Subpart  E  states  that  a  tribe/ 
consortium  may  include  BIA- 
administered  programs  in  its  AFA 
regardless  of  the  BIA  agency  or  office 
that  performs  the  program.  The 
Secretary  must  provide  to  the  tribe/ 
consortium: 

(a)  Funds  equal  to  what  the  tribe/ 
consortium  would  have  received  under 
contracts  and  grants  under  Title  I  of 
Pub.  L.  93-638  (25  U.S.C.  450); 

(b)  Any  funds  specifically  or 
functionally  related  to  providing 
services  to  the  tribe/consortium  by  the 
Secretary;  and 

(c)  Any  funds  that  are  otherwise 
available  to  Indian  tribes  for  which 
appropriations  are  made  to  other 
agencies  other  than  the  Department  of 
the  Interior. 

Except  for  construction,  a  tribe/ 
consortium  may  redesign  a  program 
without  approval  from  the  BIA  except 
when  the  redesign  first  requires  a 
waiver  of  a  Departmental  regulation. 
Redesign  does  not  entitle  tribes/ 
consortia  to  an  increase  in  the  ' 

negotiated  funding  amouht. 

In  determining  tne  funding  amount  to 
be  included  in  an  AFA,  this  subpart 
defines  residual  funds  as  those  funds 
needed  to  carry  out  the  inherently 
federal  functions  of  the  BIA  should  all 
tribes  assume  programmatic 
responsibility.  The  residual  level  will  be 
determined  through  a  process  that  is 
consistent  with  the  overall  process  used 
by  the  BIA. 

The  subpart  defines  tribal  shares  as 
the  amount  determined  for  that  tribe/ 
consortium  from  a  particular  program. 
Tribal  share  amounts  may  be 
determined  by  either: 

(a)  A  formula  that  has  a  reasonable 
basis  in  the  function  or  service 
performed  by  the  BIA  office  and  is 
consistently  applied  to  all  tribes  served 
by  the  area  and  agency  offices;  or 

(b)  On  a  tribe-by-tribe  basis,  such  as 
awarded  competitive  grants  or  special 
project  funding. 


Funding  amoimts  may  be  adjusted 
while  the  AFA  is  in  effect  in  order  to 
adjust  for  certain  Congressional  actions, 
correct  a  mistake,  or  iflhere  is  mutual 
agreement.  During  the  year,  a  tribe/ 
consortium  may  reallocate  funds 
between  programs  without  Secretarial 
approval. 

'This  subpart  also  defines  base  budgets 
as  the  amoimt  of  recurring  funding 
identified  in  the  annual  budget  of  the 
President  as  adjusted  by  Congressional 
action.  Base  budgets  are  derived  bom: 

(a)  A  tribe/consortium's  Pub.  L.  93- 
638  contract  amoimts; 

(b)  Negotiated  amounts  of  agency, 
area,  and  central  office  funding; 

(c)  Other  recurring  funding; 

(d)  Special  projects,  if  applicable; 

(e)  Programmatic  shortfall;  and 

(f)  Any  other  general  increases/ 
decreases  to  tribal  priority  allocations 
that  might  include  pay,  retirement,  or 
other  inflationary  cost  adjustments. 

Base  budgets  do  not  include  any  non- 
recurring program  funds,  Congressional 
earmarks,  or  other  funds  specifically 
excluded  by  Congress. 

If  a  tribe/consortium  had  funding 
amoimts  included  in  its  base  budgets  or 
was  base  eligible  before  these 
regulations,  the  tribe/consortium  may 
retain  the  amounts  previously 
negotiated.  Once  base  budgets  are 
established,  a  tribe/consortium  need  not 
renegotiate  these  amounts  unless  it 
wants  to.  If  the  tribe/consortium  wishes 
to  renegotiate,  it  also  would  be  required 
to  renegotiate  all  funding  included  in 
the  AFA  on  the  same  basis  as  all  other 
tribes. 

Subpart  F— Non-BIA  Annual  Self- 
Governance  Compacts  and  Funding 
Agreements 

This  subpart  describes  program 
eligibility,  funding  for,  and  terms  and 
conditions  relating  to  AFAs  covering 
non-BIA  programs.  This  subpart  also 
establishes  procedures  for  consultation 
with  tribes  for  preparation  of  an  annual 
listing  in  the  Federal  Register  of  non- 
BIA  programs  that  are  eligible  for 
negotiation  by  self-governance  tribes. 
Although  the  committee  reached  a 
consensus  on  most  of  the  provisions 
pertaining  to  AFAs  for  non-BIA 
programs,  no  agreement  was  reached  on 
several  questions  concerning  program 
eligibility.  See  the  explanation  of 
matters  in  disagreement  found 
elsewhere  in  this  preamble. 

Sections  1000.112  through  1000.125 
of  these  proposed  regulations  contain 
rules  on  the  eligibility  of  programs  for 
inclusion  in  AFAs.  Under  the  Tribal 
Self-Governance  Act  of  1994,  non-BIA 
programs  are  eligible  for  negotiation  and 
inclusion  in  AFAs  based  on  either 


section  403(b)(2),  (25  U.S.C.  458cc(b)(2)) 
(pertaining  to  programs  available  to 
Indians),  or  section  403(c),  (25  U.S.C. 
458cc(c))  (pertaining  to  programs  of 
special  geographic,  historical,  or 
cultural  significance  to  the  participating 
tribe/ consortium). 

These  provisions  reflect  the  discretion 
afforded  by  the  Act  with  respect  to  the 
terms  or  eligibiUty  of  non-BIA  programs 
for  inclusion  in  AFAs,  as  compared  to 
agreements  covering  BIA  programs.  For 
instance,  section  403(b)(2)  authorizes  a 
non-BIA  bureau  to  negotiate  terms  that 
it  may  require  in  AFAs  and  suction 
403(b)(3)  allows  redesign  and 
consolidation  of  non-BIA  programs  or 
reallocation  of  funds  when  the  parties 
agree. 

Sections  1000.126  through  1000.131 
of  these  proposed  regulations  describe 
how  AFA  funding  is  determined. 
Programs  that  would  be  eligible  for  self- 
determination  contracts  under  Title  I  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (ISDEA)  (Pub. 
L.  93-638,  as  amended)  are  to  be  funded 
at  the  same  level  as  required  for  self- 
determination  contracts. 

Programs  which  are  only  available 
because  of  a  special  geographic, 
historical,  or  cultural  significance 
eligible  under  section  403"  of  the  Tribal 
Self-Governance  Act  of  1994  are  not 
eligible  for  self-determination 
contracting.  The  regulations  provide 
that  such  programs  generally  are  to  be 
funded  at  the  level  that  would  have 
been  spent  by  the  bureau  to  operate  the 
program,  plus  provisions  for  allowable 
indirect  costs.  The  latter  are  generally 
based  on  rates  negotiated  by  the 
De[)artment  of  the  Interior  Inspector 
General,  or  the  Inspector  General  of 
another  applicable  federal  agency. 

Subpart  G — Negotiation  Process  for 
Annual  Funding  Agreements 

This  subpart  establishes  the  process 
and  time  lines  for  a  newly  selected  or 
participating  tribe/consortium  wishing 
to  negotiate  either  an  initial  or  a 
successor  AFA  with  any  DOI  bureau. 
Under  subpart  G.  the  negotiation 
process  consists  of  two  phases,  an 
information  phase  and  a  negotiation 
phase. 

In  the  information  phase,  any  tribe/ 
consortium  that  has  been  admitted  to 
the  self-governance  program  or  to  the 
applicant  pool  may  submit  requests  for 
information  concerning  programs  they 
wish  to  administer  under  the  Tribal 
Self-Governance  Act  of  1994.  Although 
this  phase  is  not  mandatory,  it  is 
expected  to  facilitate  successful 
negotiations  by  providing  for  a  timely 
exchange  of  information  on  the 
requested  programs. 
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The  negotiation  phase  estabhshes 
detailed  time  lines  and  procedures  for 
conducting  negotiations  with  tribes  that 
have  been  accepted  into  the  self- 
governance  program,  identifying  the 
responsibilities  of  the  tribe/consortium 
and  bureau  representatives  in  the 
negotiation  process,  and  for  executing 
AFAs. 

The  proposed  deadlines  for  the 
negotiation  process  were  chosen  by  the 
committee  to  reflect  the  availability  of 
annual  budget  information  and  the  time 
needed  for  the  bureau  and  the  tribe/ 
consortium  to  reach  an  agreement  and 
the  requirement  under  the  Tribal  Self- 
Governance  Act  of  1994  that  each  AFA 
must  be  submitted  for  Congressional 
review  at  least  90  days  before  its 
proposed  eSiective  date. 

Inis  subpart  also  estabhshes,  in 
sections  1000.173  through  1000.175, 
rules  for  the  negotiation  process  for 
successor  AFAs.  A  successor  agreement 
is  a  funding  agreement  negotiated  with 
a  particular  bureau  after  an  initial 
agreement  with  that  bureau.  The 
procedures  for  negotiating  a  successor 
agreement  are  the  same  as  those  for 
initial  agreements.  The  committee 
expects,  however,  that  successor 
agreements  will  build  upon  the  prior 
agreements  and  will  result  in  an 
expedited  and  simplified  negotiation 
process. 

The  model  compact  serves  as  an 
umbrella  document  to  recognize  the 
govemment-to-govemment  relationship 
between  the  tribe(s)  and  the 
Department.  Self-governance  tribes  may 
choose  to  execute  a  compact  with  the 
Secretary  but  are  not  required  to  do  so 
in  order  to  enter  into  AFAs  with 
Departmental  bureaus.  A  model  self- 
governance  compact  is  provided  in 
Appendix  A.  Tbe  model  compact  is  not 
the  same  as  an  AFA  and  is  not  intended 
to  replace,  duplicate  or  lessen  the 
importance  of  tbe  AFA.  Proposed 
section  1000.153  permits  the  parties  to 
agree  to  additional  terms  and  conditions 
for  inclusion  in  compacts. 

The  Committee  agreed  that  for  BIA 
programs  only,  a  tribe/consortium  may 
elect  to  continue  imder  the  terms  of  its 
pre-regulation  compact  as  long  as  those 
provisions  are  in  compliance  with  other 
rederal  laws  and  are  consistent  with 
these  regulations.  For  BIA  programs,  a 
tribe/consortium  may  include  any  term 
that  may  be  included  in  a  contract 
under  Title  I  (Pub.  L.  93-638;  25  U.S.C. 
450)  in  the  model  compact. 

Subpart  H—Umitation  and/or 
Reduction  of  Services.  Contracts,  and 
Funds 

This  subpart  describes  the  process 
used  by  the  Secretary  to  determine 


whether  the  implementation  of  an  AFA 
will  cause  a  limitation  or  reduction  in 
services,  contracts  or  funds  to  any  other 
Indian  tribe/consortiiun  or  tribal 
organization  as  prohibited  by  section 
406(a)  of  Pub.  L.  93-638  (25  U.S.C. 
458ff(a)).  Subpart  H  applies  only  to  BIA 
programs  and  does  not  apply  to  the 
general  public  and  non-Indians. 

The  BIA  may  raise  the  issue  of 
limitation  and/or  reduction  of  services, 
contracts,  or  funding  to  other  tribes  from 
the  beginning  of  the  negotiation  period 
until  the  end  of  the  first  year  of 
implementation  of  the  AFA.  An 
adversely  affected  tribe/consortiiun  may 
raise  the  issue  of  limitation  or  reduction 
of  services,  contracts,  or  funding  during 
area  wide  tribal  shares  meetings  before 
the  first  year  of  implementation,  within 
the  90-day  review  period  before  the 
effective  date  of  the  AFA,  and  during 
the  first  year  of  implementation  of  the 
AFA.  Claims  not  filed  on  time  are 
barred. 

A  claim  by  either  the  Department  or 
an  adversely  affected  tribe/consordum 
or  tribal  organization  must  be  a  written 
notification  that  specifies  the  alleged 
limitation  or  reduction  of  services, 
contracts,  or  funding.  If  a  limitation 
and/or  reduction  exists,  then  the  BIA 
must  use  shortfeU  funding, 
supplemental  funding,  or  other 
available  BIA  resources  to  prevent  the 
reduction  during  the  existing  AFA  year. 
The  BIA  may,  in  a  subsequent  AFA, 
adjust  the  funding  to  correct  a  finding 
of  actual  reduction  in  services, 
contracts,  or  funds  for  that  subsequent 
year.  All  adjustments  under  this  subpart 
must  be  mutually  agreed  to  between  BIA 
and  the  tribe/consortium. 

Subpart  1 — Public  Consultation  Process 

This  subpart  describes  when  pubUc 
consultation  is  appropriate  and  the 
protocols  that  should  be  used  in  this 
process.  The  roles  of  the  tribe/ 
consortium  and  the  bureau  are  outlined, 
including  notification  procedures  md 
the  commitment  to  share  information 
concerning  inquiries  about  AFAs. 

PubUc  consultation  is  used  when 
required  by  law  or  when  appropriate 
under  bureau  discretion.  When  the  law 
requires  a  public  consultation  process, 
the  bureau  will  include  the  tribe/ 
consortium  to  the  maximum  extent 
possible.  When  a  public  consultation 
process  is  a  matter  of  bureau  discretion, 
the  bureau  and  the  tribe/consortium 
may  develop  guidelines  for  the  conduct 
of  pubUc  meetings. 

When  the  bureau  conducts  a  pubUc 
meeting,  it  must  notify  the  tribe/ 
consortiiun  and  involve  the  tribe/ 
consortium  in  as  much  of  the  conduct 
of  the  meeting  as  is  practicable  and 


allowed  by  law.  When  s(Hneone  other 
than  the  bureau  conducts  a  meeting  to 
disctiss  a  particular  AFA  and  the  bureau 
is  invited  to  attend,  the  bureau  will 
notify  the  tribe/consortium  of  the 
invitation  and  encoiu^ge  the  meeting 
sponsor  to  invite  the  tribe/consordiun  to 
participate. 

The  biueau  and  the  tribe/consortium 
will  exchange  information  about  other 
inquiries  relating  to  the  AFA  under 
negotiation  from  other  afiiected  or 
interested  parties. 

Subpart  J- — Waiver  of  Reflations 

This  subpart  implements  section 
403(I)(2)(A)  of  the  Tribal  Self- 
Governance  Act  of  1994  (25  U.S.C 
458cc(I)(2)(A)).  It  authorizes  the 
Secretary  to  waive  all  DOI  regulations 
governing  programs  included  in  an 
AFA,  as  identified  by  the  tribe/ 
consortium. 

Subpart )  also  provides  time  Unes. 
explains  how  a  tribe/amsortium  applies 
for  a  waiver,  the  basis  for  granting  or 
denying  a  waiver  request,  the 
doaunentation  requirements  for  a 
decision,  and  establishes  a  process  for 
reconsideration  of  the  Secretary's  denial 
of  a  waiver  request. 

The  basis  for  the  Secretary's  denial  of 
a  waiver  request  depends  on  whether 
the  request  is  made  for  a  BIA  or  non-BIA 
program.  For  a  BIA  program,  denial  of 
a  requested  waiver  must  be  predicated 
on  a  prohibition  of  federal  law.  For  a 
non-BIA  program,  denial  of  a  requested 
waiver  must  be  predicated  on  a 
prohibition  of  federal  law,  or 
inconsistency  with  the  express 
provisions  of  the  AFA.  E)umples  of 
waivers  prohibited  by  law  are  provided 
in  the  body  of  the  proposed  regulation. 

No  consensus  was  reached  with 
respect  to  the  time  Umit  by  which  the 
Secretary  must  approve  or  deny  a 
waiver  request.  For  a  brief  discussion  on 
this  point,  see  the  discussion  of  areas  of 
disagreement  elsewhere  in  this 
preamble. 

Subpart  K— Construction 

Subpart  K  applies  to  all  construction, 
both  BIA  and  non-BIA.  It  is  designed  as 
a  stand-alone  Subpart:  that  is,  omer 
subparts  do  not  apply  to  construction 
agreements  if  they  are  inconsistent  with 
the  provisions  in  Subpart  K.  The 
Subpart  specifies  which  construction 
program  activities  are  subject  to  Subpart 
K,  such  as  design,  construction 
management  services,  actual 
construction;  and  which  are  not.  such  as 
planning  services,  operation  and 
maintenance  activities,  and  certain 
construction  programs  that  cost  less 
than  $100,000.  'Tbe  Subpart  specifies 
the  roles  and  responsibilities  of  the 


tribes  and  the  Secretary  in  construction' 
programs,  including  performance, 
changes,  monitoring,  inspections,  and  a 
special  reassiunption  provision  for 
construction.  It  addresses  whether 
inclusion  of  a  construction  program  in 
an  AFA  creates  an  agency  relationship 
with  self-governance  tribes. 

Federal  Acquisition  Regulations 
provisions  are  specifically  not 
incorporated  into  these  regulations, 
however,  they  may  be  negotiated  by  the 
parties  in  the  AFA.  Also,  construction 
AFAs  must  address  applicable  federal 
laws,  program  statutes,  and  regulations. 
In  addition  to  requirements  for  all  AFAs 
referenced  in  Subpart  F.  other  special 
provisions  are  added  for  construction 
programs,  including  health  and  safety 
standards,  brief  progress  reports,  and 
suspension  of  woiic  when  appropriate. 
Building  codes  appropriate  for  the 
project  must  be  used  and  the  federal 
agency  must  notify  the  tribe  when 
federal  standards  are  appropriate  for  any 
project. 

Subpart  L— Federal  Tort  Claims 

This  subpart  explains  the 
applicabiUty  of  the  Federal  Tort  Claims 
Act. 

Subpart  M—Reassumption 

Reassumption  is  the  federally 
initiated  action  of  reassuming  control  of 
federal  programs  formerly  performed  by 
a  tribe.  Subpart  M  explains  the  types  of 
reassumption  authorized  under  the 
Tribal  Self-Governance  Act  of  1994, 
including  the  rights  of  a  consortium 
member,  the  types  of  circiunstances 
necessitating  reassumption,  and 
Secretarial  responsibilities  including 
prior  notice  requirements  and  other 
proceduj-es. 

Subpart  M  also  describes  activities  to 
be  performed  after  reassiunption  has 
been  completed,  such  as  authorization 
for  "windup"  costs,  tribal  obligations 
regarding  the  retiun  of  federal  property 
to  the  Secretary,  and  the  effiect  of 
reassiunption  on  other  provisions  of  an 
AFA. 

Subpart  N— Retrocession 

Retrocession  is  the  tribally  initiated 
action  of  returning  control  of  certain 
programs  to  the  federal  government. 
Subpart  N  defines  retrocession, 
including  how  tribes  may  retrocede,  the 
effect  of  retrocession  on  future  AFA 
negotiations,  and  tribal  obUgations 
regarding  the  return  of  federal  property 
to  the  Secretary  after  retrocession. 

Subpart  O — Trust  Evaluation  Review 

Subpart  O  estabhshes  a  procedural 
framework  for  the  annual  trust 
evaluation  mandated  by  the  Tribal  Self- 


Governance  Act.  of  1994.  The  purpose  of 
the  annual  trust  evaluation  is  to  ensure 
that  trust  functions  assumed  by  tribes/ 
consortia  are  performed  in  a  manner 
that  does  not  place  trust  assets  in 
imminent  jeopardy. 

Imminent  jeopardy  of  a  physical  trust 
asset  or  natural  resource  (or  their 
intended  benefits)  exists  where  there  is 
an  immediate  threat  and  likelihood  of 
significant  devaluation,  degradation,  or 
loss  to  such  asset.  Imminent  jeopardy  to 
public  health  and  safety  means  an 
immediate  and  significant  threat  of 
serious  harm  to  human  well-being, 
including  conditions  that  may  result  in 
serious  injury,  or  death,  caused  by  tribal 
action  or  inaction  or  as  otherwise 
provided  in  an  annual  funding 
agreement. 

Subpart  O  requires  the  Secretary's 
designated  representative  to  prepare  a 
written  report  for  each  AFA  under 
which  trust  functions  are  performed  by 
a  tribe.  The  regulation  also  authorizes  a 
review  of  federal  performance  of 
residual  and  nondelegable  trust 
functions  affecting  trust  resources. 

Subpart  P— Reports 

This  subpart  describes  the  report  on 
self-governance  that  the  Secretary 
prepares  annually  for  transmittal  to 
Congress.  It  includes  the  requirements 
for  the  annual  report  that  tribes  submit 
to  the  Secretary. 

Subpart  Q — Miscellaneous  Provisions 

This  subpart  addresses  many  facets  of 
self-governance  not  covered  in  the  other 
subparts.  Issues  covered  include  the 
applicability  of  various  laws  and  OMB 
circulars,  how  funds  are  handled  in 
various  situations,  and  the  relationship 
between  employees  of  the  tribe/ 
consortium  and  employees  of  the 
federal  government. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866 

This  proposed  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  the  term  is 
defined  under  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.). 


Executive  Order  12630 

The  Depeirtment  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications.  The  rule  does 
not  pertain  to  "taking"  of  private 
property  interests,  nor  does  it  impact 
private  property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment  and 
that  no  detailed  statement  is  required 
under  the  National  Environmental 
Pohcy  Act  of  1269. 

Federal  Paperwork  Reduction  Act 

In  accordance  with  44  U.S.C.  3507(d), 
tbe  OSG  has  submitted  the  information 
collection  and  recordkeeping 
requirements  of  25  CFR  Part  1000  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

25  CFR  Part  1000 

Title:  Annual  Funding  Agreements 
Under  the  Tribal  Self-Governance  Act 
Amendments  to  the  Indian  Self- 
Determination  and  Education  Act. 

OMB  Control  Number:  Not  yet 
assigned. 

Abstract:  The  Department  of  the 
Interior  and  Indian  government 
representatives  developed  a  rule  to 
implement  section  407  of  Pub.  L.  103- 
413.  the  Tribal  Self-Governance  Act  of 
1994.  As  required  by  section  407  of  the 
Act,  the  Secretary,  upon  request  of  a 
majority  of  the  Self-Governance  tribes, 
initiated  procedures  under  subchapter 
in  of  Chapter  5  of  title  5.  United  States 
Code,  to  negotiate  and  promulgate 
regulations  that  are  necessary  to  carry 
out  title  IV.  This  rule  will  allow  the 
Department  to  negotiate  annual  funding  ^ 
agreements  with  Self-Governance  tribes 
for  programs,  services,  functions  and 
activities  conducted  by  the  Department. 
The  Department  developed  this 
negotiated  rulemaking  with  active  tribal 
participation,  and  it  contains  the 
proposed  information  collection. 

Need  for  and  Use:  The  infonnation 
provided  by  the  Tribes  will  be  used  by 
the  Department  of  the  Interior  for  a 
variety  of  purposes.  The  first  purpose 
will  be  to  ensure  that  quaUfied 
applicants  are  admitted  into  the 
applicant  pool  consistent  with  the 
requirements  of  the  Act.  In  addition, 


7224 


Federal  Ragialar/Vol.  63,  No.  29 /Thursday.  February  12.  1998 / Propoged  Rules 


tribes  seeking  grant  assistance  to  meet 
the  planning  requirements  for 
admission  into  the  applicant  pool,  will 
provide  information  so  that  grants  can 
be  awarded  to  tribes  meeting  basic 
eligibility  (i.e.  tribal  resolution 
indicating  that  the  tribe  wants  to  plan 
for  Self-Governance  and  have  no 
material  audit  exceptions  for  the  last 
three  years).  Other  documentation  is 
required  to  meet  the  reporting 
requirements  as  called  for  in  Section 
405  of  the  Act. 

Respondents:  Tribes  and  Tribal 
Consortiums  which  may  be  affected  by 
self-governance  activities  or  request 
funding  for  projects  or  services. 

Total  Annual  Burden:  Refer  to 
prop<Med  25  CFR  1000.3  for  a  detailed 
table  of  the  burden  estimates  anticipated 
by  this  rulemaking. 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of  - 
information  is  necessary  for  the  proper 
performance  of  the  Department  of  the 
Interior,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  OSG's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
collection  on  the  respondents. 

Under  the  Paperwork  Reduction  Act, 
the  OSG  must  obtain  OMB  approval  of 
all  information  and  recordkeeping 
requirements.  No  person  is  required  to 
respond  to  an  information  collection 
request  unless  the  form  or  regulation 
requesting  the  information  has  a 
currently  valid  OMB  control  (clearance) 
number.  This  number  will  appear  in  25 
CFR  1000.3  upon  approval.  To  obtain  a 
copy  of  the  OSG's  information 
collection  clearance  requests, 
explanatory  information,  and  related 
form,  contact  the  Information  Collection 
Clearance  Officer,  Office  of  Self- 
Governance,  at  (202)  219-0240. 

By  law.  the  OMB  must  submit 
comments  to  the  OSG  within  60  days  of 
publication  of  this  proposed  rule,  but 
may  respond  as  soon  as  30  days  after 
publication.  Therefore,  to  ensure 
consideration  by  the  OMB,  please  send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
information  collection  and 
recordkeeping  requirements  by  March 
16. 1998,  to  the  Information  Collection 
Clearance  Officer.  Office  of  Self- 
Governance,  Room  2542, 1849  C  Street, 
NW.,  Washington,  DC  20240,  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afhirs.  Attention:  Interior  Desk  Officer, 


725  17th  Street.  NW.,  Washington,  DC 
20503. 

Unfunded  Mandates  Act  of  1 90S 

This  rule  imposes  no  unfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

List  of  Sub|ects  in  25  CFR  Fart  1000 

Grant  programs — Indians,  Indians. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  of  the  Interior 
proposes  to  establish  a  new  part  1000  in 
chapter  VI  of  title  25  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

Dated:  February  3. 1998. 
Bruca  Babbitt, 
Secretary  of  the  Interior. 

PART  1000—  ANNUAL  FUNDINQ 
AGREEMENTS  UNDER  THE  TRIBAL 
SELF-GOVERNMENT  ACT 
AMENDMENTS  TO  THE  INDIAN  SELF- 
DETERMINATION  AND  EDUCATION 
ACT 

Sut)pafl  A— Qeneral  Provisions 

1000.1  Authority. 

1000.2  Definitions. 

1000.3  Purpose  and  Scope. 

1000.4  Policy  statement. 

Subpart  B— SslM:tk>n  of  Additional  Tribes 
for  Participation  In  Tribal  Stf-Oovmance 

Purpoae  and  Definitioiia 

1000.10  What  is  the  purpose  of  this 
subpart? 

1000.11  What  is  the  "applicant  pool'^ 

1000.12  What  is  a  "signatory"? 

1000.13  What  is  a  "nonsignatory  tribe"? 

Eligibility 

1000.14  Who  is  eligible  to  participate  in 
tribal  self-governance? 

1 000. 1 5  How  many  additional  tribes/ 
consortia  may  participate  in  self- 
governance  per  year? 

1000.16  What  criteria  must  a  tribe/ 
consortium  satisfy  to  be  eligible  for 
admission  to  the  "applicant  pool"? 

1000.17  What  documents  must  a  tribe/ 
consortium  submit  to  OSG  to  apply  for 
admission  to  the  applicant  pool? 

1000.18  May  a  consortium  member  tribe 
withdraw  from  the  consortium  and 
become  a  member  of  the  applicant  pool? 

1000.19  What  is  done  during  the  "planning 
phase"? 

1000.20  What  is  required  in  a  planning 
report? 

1000.21  When  does  a  tribe/consortium  have 
a  "material  audit  exception"? 

1000.22  What  are  the  consequences  of 
having  a  material  audit  exception? 

Adwisatoa  lalo  the  AppUcaat  Pool 

1000.23  How  is  a  tribe/consortium  admitted 
to  the  applicant  pool? 


1000.24  When  does  OSG  accept 
applications  to  become  a  member  of  the 
applicant  pool? 

1000.25  What  are  the  deadlines  for  a  tribe/ 
consortium  in  the  applicant  pool  to 
negotiate  a  compact  and  annual  funding 
agreement? 

1000.26  Under  what  circiimstances  will  a 
tribe/consortium  be  removed  from  the 
applicant  pool? 

1000.27  How  does  the  Director  select  which 
tribes  in  the  applicant  pool  become  self- 
governance  tribes? 

1000.28  What  happens  if  an  application  is 
not  complete? 

1000.29  What  happens  if  a  tribe/consortium 
is  selected  from  the  applicant  pool  but 
does  not  execute  a  compact  and  an 
annual  funding  agreement  during  the 
calendar  year? 

1000.30  May  a  tribe/consortium  l>e  selected 
to  negotiate  an  annual  funding 
agreement  pursuant  to  section  403(b)(2) 
without  having  or  negotiating  an  annual 
funding  agreement  pursuant  to  section 
403(b)(1)? 

1000.31  May  a  tribe/consortium  be  selected 
to  negotiate  an  annual  funding 
agreement  pursuant  to  section  403(c) 
without  negotiating  an  annual  funding 
agreement  under  section  403(b)(1)  and/or 
section  403(b)(2)? 

Withdrawal  From  a  Consortium  Annual 
Funding  Agreement 

1000.32  What  happens  when  a  tribe  wishes 
to  withdraw  from  a  consortium  aimual 
funding  agreement? 

1000. 33  What  amount  of  funding  is  to  be 
removed  from  the  consortium's  APA  for 
the  withdrawing  tribe? 

1000.34  What  happens  if  there  is  a  dispute 
between  the  consortium  and  the 
withdrawing  tribe? 

Subpart  C-8ection  402(d)  Planning  and 
Nsgottatlon  Grants 

Purpoae  and  Types  of  Grants 

1000.40  What  is  the  purpose  of  this 
subpart? 

1000.41  What  types  of  grants  are  available? 

Availability.  Amount,  and  Number  of  Graali 

1000.42  Will  grants  always  be  made 
available  to  meet  the  planning  phase 
requirement  as  described  in  section 
402(d)  of  the  Act? 

1000.43  May  a  tribe/consortium  use  its  ovm 
resources  to  meet  its  self-governance 
planning  and  negotiation  expenses? 

1000.44  What  happens  if  there  are 
insufRcient  funds  to  meet  the  tribal 
requests  for  planning/negotiation  grants 
in  any  given  year? 

1000.45  How  many  grants  will  the 
Department  make  each  year  and  what 
funding  will  be  available? 

Selection  Criteria 

1000.46  Which  trilws/consortia  may  be 
selected  to  receive  a  n^otiation  grant? 

1000.47  What  must  a  tribe/consortium  do  to 
receive  a  negotiation  grant? 

1000.48  What  must  a  tribe  do  if  it  does  not 
wish  to  receive  a  negotiation  grant? 
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Advance  Pianniag  Graat  Funding 

1000.49  Who  can  apply  for  an  advance 
planning  grant? 

1000.50  What  must  a  tribe/consortium 
seeking  a  planning  grant  submit  in  order 
to  meet  the  planning  phase 
requirements?    . 

1000.51  How  will  tribes/consortia  know 
when  and  how  to  apply  for  planning 
grants? 

1000.52  What  criteria  will  the  Director  use 
to  award  advance  planning  grants? 

1000.53  Can  tribes/consortia  that  receive 
advance  planning  grants  also  apply  for  a 
negotiaUon  grant? 

1000.54  How  will  a  tribe/consortium  know 
whether  or  not  it  has  been  selected  to 
receive  an  advance  planning  grant? 

1000.55  Can  a  tribe/consortium  appeal 
within  DOI  the  Director's  decision  not  to 
award  a  grant  under  this  subpart? 


Subpart  D— Olhsr  Financial  AasManos  for 
Plsnmng  and  MsfloMstlows  Qrsnts  forWon- 
BIA  Programs 


I  uul  Eligibility 

1000.60  What  is  the  purpose  of  this 
subpart? 

1000.61  Are  other  funds  available  to  self- 
governance  tribes/consortia  for  planning 
and  negotiating  with  non-BIA  bureaus? 

Eligibilily  and  Application  Proosas 

1000.62  Who  can  apply  to  OSG  for  grants 
to  plan  and  negotiate  non-BIA  programs? 

1000.63  Under  what  circumstances  may 
planning  and  negotiation  grants  be 
awarded  to  tribes/consortia? 

1000.64  How  does  the  tribe/consortium, 
know  when  and  how  to  apply  to  OSG  for 
a  planning  and  negotiation  grant? 

1000.65  What  kinds  of  activities  do 
planning  and  negotiation  grants  support? 

1000.66  What  must  be  included  in  the 
application? 

1Q00.67    How  will  the  Director  award 
planning  and  negotiation  grants? 

1000.68  May  non-BIA  bureaus  provide 
technical  assistance  to  a  tribe/ 
consortium  in  drafting  its  planning  grant 
appUcation? 

1000.69  How  can  a  tribe/consortium  obtain 
comments  or  selection  documents  after 
OSG  has  made  a  decision  on  a  planning 
grant  application? 

1000.70  What  criteria  will  the  Director  use 
to  rank  the  applications  and  how  many 
nuudmimi  points  can  be  awarded  for 
each  criterion? 

1000.71  Is  there  an  appeal  within  DOI  of  a 
decision  by  the  Director  not  to  award  a 
grant  under  this  subpart? 

1000.72  Will  the  OSG  notify  tribes/ 
consortia  and  affected  non-BIA  bureaus 
of  the  results  of  the  selection  process? 

1000.73  Once  a  tribe/consortium  has  been 
awarded  a  grant,  may  the  tribe/ 
consortium  obtain  information  from  a 
non-BIA  bureau? 


Oubpsrt  E— Annual  Fundirtg  Agrosmsnts  for 
Bureau  of  Indian  Affsira  Programs 

1000.78  What  is  the  purpose  of  this 
subpart? 

1000.79  What  is  an  annual  funding 
agreement  (AFA)? 

CoaleniB  and  Scope  of  Annual  Funding 
Agreements 

1000.80  What  types  of  provisions  must  be 
included  in  a  BIA  AFA? 

1000.81  Can  additional  provisions  be 
included  in  an  AFA? 

1000.82  Does  a  tribe/consortium  have  the 
right  to  include  provisions  of  Tide  I  of 
Pub.  L  93-638  in  an  AFA? 

1000.83  Can  a  tribe/consortium  negotiate  an 
AFA  with  a  term  that  exceeds  one  year? 

Determining  tVhat  Programs  May  Be 
lacluded  in  an  AFA 

1000.84  What  types  of  programs  may  be 
included  in  an  AFA? 

1000.85  How  does  the  AFA  specify  the 
services  provided,  functions  performed, 
and  responsibilities  assumed  by  the 
tribe/ consortium  and  those  retained  by 
the  Secretary? 

1000.86  Do  tribes/consortia  need  Secretarial 
approval  to  redesign  BIA  programs  that 
the  tribe/consortium  administers  under 
an  AFA? 

1000.87  Can  the  terms  and  conditions  in  an 
AFA  be  amended  during  the  year  it  is  in 
effect? 

Determining  AFA  Amounts 

1000.88  What  funds  must  be  transfierred  to 
a  tribe/consortium  under  an  AFA? 

1000.89  What  funds  may  not  be  included  in 
an  AFA? 

1000.90  May  the  Secretary  place  any 
requirements  on  programs  and  funds  that 
are  otherwise  available  to  tribes/ 
consortia  or  Indians  for  which 
appropriations  are  made  to  agencies 
other  than  DOI? 

1000.91  What  are  BIA  residual  funds? 

1000.92  How  is  BLA's  residual  determined? 

1000.93  May  a  tribe/consortium  continue  to 
negotiate  an  AFA  pending  an  appeal  of 
the  residual  list? 

1000.94  What  is  a  tribal  share? 

1000.95  How  is  a  tribe/consortium's  share 
of  funds  to  be  included  in  an  AFA 
determined? 

1000.96  Can  a  tribe/consortium  negotiate  a 
tribal  share  for  programs  outside  its  area/ 
agency? 

1000.97  May  a  tribe/consortium  obtain 
hmding  Uiat  is  distributed  on  a 
discretionary  or  competitive  basis? 

1000.98  Are  all  funds  identified  as  tribal 
shares  always  paid  to  the  tribe/ 
consortium  under  an  AFA? 

1000.99  How  are  savings  that  result  from 
downsizing  allocated? 

1000.100  Do  tribes/consortia  need 
Secretarial  approval  to  reallocate  funds 
between  programs  that  the  tribe/ 
consortium  administers  under  the  AFA? 

1000.101  Can  funding  amounts  negotiated 
in  an  AFA  be  adjtuted  during  the  year 
it  is  in  effect? 


EatabUshing  Self-Govemance  Base  BudpMs 

1000.102  What  are  self-governance  base 
budgets? 

1000.103  Once  a  tribe/consortium 
establishes  a  base  budget,  are  funding 
amounts  renegotiated  each  year? 

1000.104  Must  a  tribe/consortium  with  a 
base  budget  or  base  budget-eligible 
program  amounts  negotiated  before  the 
implementation  of  this  part  negotiate 
new  tribal  shares  and  residual  amounts? 

1000.105  How  are  self-governance  base 
budgets  established? 

1000.106  How  are  self-governance  base 
budgets  adjusted? 

Subpart  F— Non-BIA  Annual  SsN- 
Qovsmence  Compacts  snd  Funding 
Agrosmsnts 

Purpoae 

1 000. 110  what  is  the  purpose  of  this 
subpart? 

1000.111  What  is  an  annual  funding 
agreement  for  a  non-BIA  program? 

Eligibilify 

1000. 112  What  non-BIA  programs  are 
eligible  for  inclusion  in  an  aimual 
funding  agreement? 

1000.113  What  programs  are  included 
under  section  403(c)? 

1000.114  What  does  "special  geographic, 
historical  or  cultural"  mean? 

1000. 115  Does  the  law  establish  a 
contracting  preference  for  programs  of 
special  geographic,  historical,  or  cultural 
significance? 

1000.116  Are  there  any  programs  that  may 
not  be  included  in  an  AFA? 

1000. 117  Does  a  tribe/consortium  need  to 
be  identitied  in  an  authorizing  statute  in 
order  for  a  program  or  element  of  a 
program  to  be  included  in  a  non-BIA 
AFA? 

1000.118  Will  tribes/consortia  pmrticipate 
in  the  Secretary's  determination  of  what 
is  to  be  included  on  the  annual  list  of 
available  programs? 

1000.119  How  will  the  Secretary  consult 
with  tribes/consortia  in  developing  the 
list  of  available  programs? 

1000.120  What  else  is  on  the  list  in  addition 
to  eligible  programs? 

1000.121  May  a  bureau  negotiate  with  a  — 
tribe/consortium  for  programs  not 
specifically  included  on  the  annual 
section  405(c)  list? 

1000.122  How  will  a  bureau  negotiate  an 
annual  funding  agreement  for  a  program 
of  special  geographic,  historical,  or 
cultural  significance  to  more  than  one 
tribe? 

1000. 123  When  will  this  determination  be 
made? 

Funding 

1000.124  What  funds  are  to  be  provided  in 
an  AFA? 

1000.125  How  are  indirect  cost  rates 
determined? 

1000.126  Will  the  established  indirect  cost 
rate  always  apply  to  new  AFAs? 

1000.127  How  does  the  Secretary's  designee 
determine  the  amount  of  indirect 
contract  suppOTt  costs? 
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1000.128  Is  then  a  predetermined  cap  or 
limit  on  indirect  cost  rates  or  a  fixed 
formula  for  calculating  indirect  cost 
rates? 

1 000. 1 29  Instead  of  the  appro{»iate  OIG 
rate,  is  it  possible  to  establish  a  fixed 
amount  or  negotiated  rate  for  indirect 
costs  where  funds  are  limited? 

OdMrTeraa  and  Conditions 

1000.130  May  the  bureaus  negotiate  terms 
to  be  included  in  an  AFA  for  non-Indian 
programs? 

Subpart  O    NogoUatlon  ProOMS  for  AniMjal 
Funding  Agr— monf 

Purpoee 

1000.150  What  is  the  purpose  of  this 
subpart? 

Negotiating  a  Solf-Govemanca  Cowpoct 

1000. 151  What  is  a  self-governance 
compact? 

1000.152  What  is  included  in  a  self- 
governance  compact? 

1000.153  Can  a  tribe  negotiate  other  terms 
and  conditions  not  contained  in  the 
model  compact? 

1 000. 1 54  Can  a  tribe/consortiiun  have  an 
AFA  without  entering  into  a  compact? 

1000.155  Are  provisions  included  in 
compacts  that  were  negotiated  before 
this  part  is  implemented  effective  after 
implementation? 

Nogotiation  of  Initial  AnnuaJ  Funding 

1000.156  What  are  the  phases  of  the 
negotiation  process? 

1000.157  Who  may  initiate  the  information 
phase? 

1000.158  Is  it  mandatory  to  go  through  the 
information  phase  before  initiating  the 
negotiation  phase? 

1000  159    How  does  a  tribe/consortium 
initiate  the  information  phase? 

1000.160  What  is  the  letter  of  interest? 

1000.161  When  should  a  tribe/consortium 
submit  a  letter  of  interest? 

1000.162  What  steps  does  the  bureau  take 
after  a  letter  of  interest  is  submitted  by 
a  tribe/consortium? 

1000.165  How  does  a  newly  selected  tribe/ 
consortium  initiate  the  negotiation 
phase? 

1000.166  To  whom  does  the  newly  selected 
tribe/consortium  submit  the  requests  to 
negotiate  an  AFA  and  what  information 
should  it  contain? 

1000.167  What  is  the  deadline  for  a  newly 
selected  tribe/consortium  to  submit  a 
request  to  negotiate  an  AFA? 

1000.168  How  and  when  does  the  bureau 
respond  to  a  request  to  negotiate? 

1000.169  What  is  the  process  for 
conducting  the  negotiation  phase? 

1000.170  What  issues  must  the  bureau  and 
the  tribe/consortium  address  at 
negotiation  meetings? 

1000.171  What  happens  when  the  AFA  is 
signed? 

1000.172  When  does  the  AFA  become 
effiactive? 

1000. 173  What  happens  if  the  tribe/ 

.    consortium  and  bureau  negotiators  £ul  to 
reach  an  agreement? 


MegoMaMon  Proc—  for  OucoMor  Annual 
Funding  AgraMnenta 

1000.174  What  is  a  successor  AFA? 

1 000. 175  How  does  the  tribe/consortium 
initiate  the  negotiation  of  a  successor 
AFA? 

1000.176  What  is  the  process  for 
negotiating  a  successor  AFA? 

Subpart  H— limitation  and/or  Reduction  of 
Sarvlcaa,  Contracta,  and  Funda 

1000.180  What  is  the  purpose  of  this 
subpart? 

1000.181  To  whom  does  this  subpart  apply? 

1000.182  What  services,  contracts,  or  funds 
are  protected  under  section  406(a)? 

1000.183  Who  may  raise  the  issue  of 
limitation  or  reduction  of  services, 
contracts,  or  funding? 

1000.184  When  may  the  BLA  raise  the  issue 
of  limitation  or  reduction  of  services, 
contracts,  or  funding? 

1 000. 185  When  must  an  affected  tribe/ 
consortium  or  tribal  oiganization  raise 
the  issue  of  a  limitation  or  reduction  of 
services,  contracts,  or  funding  for  which 
it  is  eligible? 

1000.186  What  must  be  included  in  a 
finding  by  the  BIA  or  in  a  claim  by  or 
an  affected  tribe/consortium  or  tribal 
organization  regarding  the  issue  of  a 
limitation  or  reduction  of  services? 

1000.187  How  will  the  BIA  resolve  a  claim? 

1 000. 1 88  How  must  a  limitation  or 
reduction  in  services,  contracts,  or  funds 
be  remedied? 

Subpart  I    Public  ConaultaUon  f>rocaaa 

1000.190  When  does  a  non-BIA  bureau  use 
a  public  consultation  process  related  to 
the  negotiation  of  an  AFA? 

1000.191  Will  the  bureau  contact  the  tribe/ 
consortium  before  initiating  public 
consultation  for  a  non-BIA  AFA  under 
negotiation? 

1000.192  What  is  the  role  of  the  tribe/ 
consortium  when  a  bureau  initiates  a 
public  meeting? 

1000.193  What  should  the  bureau  do  if  it  is 
invited  to  attend  a  meeting  with  respect 
to  the  tribe/consortium  proposed  AFA? 

1000.194  Will  the  bureau  and  the  tribe/ 
consortium  share  information 
concerning  inquiries  about  the  tribes/ 
consortia  and  the  annual  funding 
agreement? 

Subpart  J— Walvar  of  Regulatlona 

1000.200  What  regulations  apply  to  self- 
governance  tribes? 

1000.201  Can  the  Secretary  grant  a  waiver 
of  regulations  to  a  tribe/consortium? 

1000.202  How  does  a  tribe/consortium 
obtain  a  waiver? 

1000.203  When  can  a  tribe/consortium 
request  a  waiver  of  a  regulation? 

1000.204  How  can  a  tribe/consortium 
expedite  the  review  of  a  regulation 
waiver  request? 

1000.205  Are  such  meetings  or  discussions 
mandatory? 

1000.206  On  what  basis  may  the  Secretary 
deny  a  waiver  request? 

1000.207  What  happens  if  the  Secretary 
denies  the  waiver  request? 


1000. 208  What  are  examples  of  waivers 
prohibited  by  law? 

1000.209  May  a  tribe/consortium  propose  a 
substitute  for  a  regulation  it  wishes  to  be 
waived? 

1000.210  How  is  a  waiver  request  approval 
dociunented  for  the  record? 

1000.211  How  does  a  tribe/consortium 
request  a  reconsideration  of  the 
Secretary's  denial  of  a  waiver? 

1000.212  Is  there  a  deadline  for  the  agency 
to  respond  to  a  request  for 
reconsideration? 

Subpart  K—Conatruction 

1000.220  What  construction  programs 
included  in  an  AFA  are  subject  to  this 
subpart? 

1000.221  Is  an  agency  relationship  created 
by  this  subpart? 

1000.222  What  provisions  relating  to  a 
construction  program  may  be  included 
in  an  AFA? 

1000.223  What  provisions  must  be  included 
in  an  AFA  that  contains  a  construction 
program? 

1000.224  May  a  tribe/consortium  continue 
work  with  construction  funds  remaining 
in  an  AFA  at  the  end  of  the  funding 
year? 

1000.225  Must  an  AFA  that  contains  a 
construction  project  or  activity 
incorporate  federal  construction 
standards?  ^ 

1000.226  May  the  Secretary  require  desi^ 
provisions  and  other  terms  and 
conditions  for  construction  programs  or 
activities  included  in  an  AFA  under 
section  403(c)  of  the  Act? 

1000.227  What  role  does  the  Indian  tribe/ 
consortium  have  regarding  a 
construction  program  included  in  an 
AFA? 

1000.228  What  role  does  the  Secretary  have 
regarding  a  construction  program  in  an 
AFA? 

1000.229  How  are  property  and  funding 
returned  if  there  is  a  reassumption  for 
substantial  foilure  to  carry  out  an  AFA? 

1000.230  What  happens  when  a  tribe/ 
consortium  is  suspended  for  substantial 
foilure  to  carry  out  the  terms  of  an  AFA 
without  good  cause  and  does  not  correct 
the  {ailure  during  the  suspension? 

Subpart  L-fadaral  Tort  CMma 

1000.240  What  does  this  subpart  cover? 

1000.241  What  principal  statutes  and 
regulations  apply  to  FTCA  coverage? 

1000.242  Do  tribes/consortia  need  to  be 
aware  of  areas  which  the  FTCA  does  not 
cover? 

1000.243  Is  there  a  deadline  for  filing  FTCA 
claims? 

1000.244  How  long  does  the  federal 
govenmient  have  to  process  a  FTCA 
claim  after  the  claim  is  received  by  the 
federal  agency,  before  a  lawsuit  may  be 
filed? 

1000.245  Is  it  necessary  for  a  self- 
governance  AFA  to  include  any  clauses 

%    about  FTCA  coverage? 

1000.246  Does  the  FTCA  apply  to  a  self- 
governance  AFA  if  the  FTCA  is  not 
referred  to  in  the  AFA? 


1000. 247  To  what  extent  must  the  tribe/ 
consortitmi  cooperate  with  the  federal 
government  in  coimection  with  tort 
claims  arising  out  of  the  tribe/     ^ 
consortium's  performance? 

1000.248  Does  this  coverage  extend  to 
contractors  of  self-governance  AFAs? 

1000.249  Are  federal  employees  assigned  to 
a  self-governance  tribe/consortium  under 
the  Intergovernmental  Personnel  Act 
covered  by  the  FTCA? 

1000.250  Is  the  FTCA  the  exclusive  remedy 
for  a  tort  claim  arising  of  the 
performance  of  a  self-governance  AFA? 

1000.251  To  what  claims  against  self- 
governance  tribes/consortia  does  the 
FTCA  apply? 

1000.252  Does  the  FTCA  cover  employees 
of  self-governance  tribe/consortia? 

1000.253  How  are  tort  claims  filed  for  the 
Department  of  the  Interior? 

1000.254  What  should  a  self-governance 
tribe/consortium  or  tribe's/consortium's 
employee  do  on  receiving  a  tort  claim? 

1000.255  If  the  tribe/consortium  or  its 
employee  receives  a  summons  and/or 
complaint  ailing  a  tort  covered  by  the 
FTCA,  what  should  a  tribe/consortium  or 
employee  do? 

Subpart  M — Raaaaumption 

1000. 259  What  is  the  purpose  of  this 
subpart? 

1000.260  When  may  the  Secretary  reassume 
a  federal  program  operated  by  a  tribe/ 
consortium  under  an  annual  funding 
agreement? 

1000.261  What  is  "imminent  jeopardy"  to  a 
trust  asset? 

1000.262  What  is  imminent  jeopardy  to 
natural  resources? 

1000.263  What  is  imminent  jeopardy  to 
public  health  and  safety? 

1000.264  In  an  imminent  jeopardy 
situation,  what  is  the  Secretary  required 
to  do? 

1000.265  Must  the  Secretary  always 
reassume  a  program,  upon  a  finding  of 
inmiinent  jeopardy? 

1000.266  What  happens  if  the  Secretary's 
designated  representative  determines 
that  the  tribe/consortium  cannot  mitigate 
the  conditions  within  60  days? 

1000.267  What  will  the  notice  of 
reassumption  include? 

1000.268  How  much  time  will  a  tribe/ 
consortiimi  have  to  respond  to  a  notice 
of  imminent  jeopardy? 

1000.269  What  information  must  the  tribe/ 
consortium's  response  contain? 

1000.270  How  will  the  Secretary  reply  to 
the  tribe/consortium's  response? 

1000.271  What  happens  if  the  Secretary 
accepts  the  tribe/consortium's  proposed 
measures? 

1000. 272  What  happens  if  the  Secretary 
does  not  accept  die  tribe/consortium's 
proposed  measures? 

1000. 273  What  must  a  tribe/consortiimi  do 
when  a  program  is  reassumed? 

1000.274  When  must  the  tribe/consortium 
return  funds  to  the  Department? 


1000.275  ~May  the  tribe/consortium  be 
reimbursed  for  actual  and  reasonable 
"wind  up  costs"  incurred  after  the 
efiective  date  of  recession? 

1000.276  Is  a  tribe/consortium's  general 
right  to  negotiate  an  annual  funding 
agreement  adversely  affected  by  a 
reassumption  action? 

1000.277  When  will  the  Secretary  return 
management  of  a  reassumed  program? 

Subpart  N    netroca— Ion 

1000.289  What  is  the  purpose  of  this 
subpart? 

1000.290  Is  a  decision  by  a  tribe/ 
consortiimi  not  to  include  a  program  in 
a  successor  agreement  considered  a 
retrocession? 

1000.291  Who  may  retrocede  a  program  in 
an  annual  funding  agreement? 

1000.292  How  does  a  tribe/consortium 
retrocede  a  program? 

1000.293  When  will  the  retrocession 
become  efiiective? 

1000.294  What  effect  will  retrocession  have 
on  the  tribe/consortium's  existing  and 
future  annual  funding  agreements? 

1000.295  What  obligation  does  the  tribe/ 
consortium  have  to  return  funds  that 
were  used  in  the  operation  of  the 
retroceded  program? 

1000.296  What  obligation  does  the  tribe/ 
consortium  have  to  return  property  that 
was  used  in  the  operation  of  the 
retroceded  program? 

1000.297  What  happens  to  a  tribe/ 
consortium's  mature  contractor  status  if 
it  retrocedes  a  program  that  is  also 
available  for  self-determination 
contracting? 

1000.298  How  does  retrocession  efCect  a 
bureau's  operation  of  the  retroceded 
program? 

Subpart  O— Trust  Evaluation  Review 

1000.310  What  is  the  purpose  of  this 
subpart? 

1 000. 311  Does  the  Tribal  Self-Governance 
Act  of  1994  alter  the  trust  responsibility 
of  the  United  States  to  Indian  tribes  and 
individuals  under  self-governance? 

1000.312  What  are  "trust  resources"  for  the 
purposes  of  the  trust  evaluation  process? 

1000.313  What  are  "trust  functions"  for  the 
purposes  of  the  trust  evaluation  process? 

Annnal  Trust  Evahiatioas 

1000.314  What  is  a  trust  evaluation? 

1000.315  How  are  trust  evaluations 
conducted? 

1000.316  May  the  trust  evaluation  process 
be  used  for  additional  reviews? 

1000.317  Can  an  initial  review  of  the  status 
of  the  trust  asset  be  conducted? 

1000.318  What  are  the  responsibilities  of 
the  Secretary's  designated 
representative(s)  after  the  annual  trust 
eraluation? 

1000.319  Is  the  trust  evaluation  standard  or 
process  different  when  the  trust  asset  is 
held  in  trust  for  an  individual  Indian  or 
Indian  allottee? 

1000.320  Will  the  annual  review  include  a 
review  of  the  Secretary's  residual  triist 
functions? 


1000.321  What  are  the  consequences  of  a 
finding  of  inmiinent  jeopardy  in  the 
annual  trust  evaluation? 

1000.322  What  if  the  trust  evaluaUon 
reveals  problems  which  do  not  rise  to  the 
level  of  imminent  jeopardy? 

1000.323  Who  is  responsible  for  corrective 
action? 

1000. 324  What  are  the  requirements  of  the 
review  team  report? 

1000.325  Can  the  Department  conduct  more 
than  one  trust  evaluation  per  tribe  per 
year? 

1000.326  Will  the  Department  evaluate  a 
tribe/consortium's  performance  of  non- 
trust  related  programs? 

8ut>paftP    ftoports 

1000. 339  What  is  the  purpose  of  this 
subpart? 

1000.340  How  is  information  about  self- 
governance  developed  and  reported? 

1000.341  What  will  the  tribe/consortium's 
annual  report  on  self-governance 
address? 

Subpart  O— Miaeallanaou*  Provisions 

1000.352  How  can  a  tribe/consortium  hire  a 
federal  employee  to  assist  with  the 
implementation  of  an  annual  funding 
agreement? 

1000.353  Can  a  tribe/consortium  employee 
be  detailed  to  a  federal  service  position? 

1000.354  How  does  the  Freedom  of 
Information  Act  apply? 

1000.355  How  does  the  Privacy  Act  apply? 

1000.356  How  will  payments  be  made  to 
self-governance  tribes/tribal  consortia? 

1000.357  What  audit  requirements  must  a 
self-governance  tribe/consortium  follow? 

1000.358  Do  OMB  circulars  and  revisions 
apply  to  self-governance  funding 
agreements? 

1000.359  Does  a  tribe/consortiimi  have 
additional  ongoing  requirements  to 
maintain  minimum  standards  for  tribe/ 
consortium  management  systems? 

1000.360  Can  a  tribe/consortium  retain 
savings  from  programs? 

1000.361  Can  a  tribe/consortium  carry  over 
funds  not  spent  during  the  term  of  the 
AFA? 

1000.362  After  a  non-BIA  annual  funding 
agreement  has  been  executed  and  the 
funds  transferred  to  a  tribe/consortium, 
can  a  bureau  request  the  return  of  funds? 

1000.363  How  can  a  person  or  group  appeal 
a  decision  or  contest  an  action  related  to 
a  program  operated  by  a  tribe/ 
consortiimi  under  an  annual  funding 
agreement? 

1000.364  Must  self-governance  tribes/ 
consortia  comply  with  the  Secretarial 
approval  requirements  of  25  U.S.C.  81 
and  476  regarding  professional  and 
attorney  contracts? 

10(X).365    Can  funds  provided  under  a  self- 
governance  annual  funding  agreement  be 
treated  as  non-fiederal  fimds  for  the 
purpose  of  meeting  matrhing 
requiremeats  under  any  federal  law? 
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1000.366  Will  Indian  preferance  in 
mnployment.  contracting,  and 
subcontracting  apply  to  services, 
activities,  programs  and  functions 
performed. under  a  self-governance 
annual  funding  agreement? 

1000.367  Do  the  %vage  and  labor  standards 
in  the  Davis-Bacon  Act  of  March  3. 1931 
(40  U.S.C.  §  276»-276a-f)  (46  Stat. 
1494).  as  amended  and  with  respect  to 
construction,  alteration  and  repair,  the 
Act  of  March  3. 1921,  apply  to  tribes  and 
tribal  consortia? 

Appwidix  A— To  Part  lOOO-Mo<M  Compact 

oi  awt*uovsnMnQV  dotwotii  uw 

Tribe  and  ttM  Department  of  the  Intertof 

Aalbority:  25  U.S.C.  456a»-gg 

Subpart  A— Qaneral  Provtolona 

11000.1    AuOwrtty. 

This  part  is  prepared  and  issued  by 
the  Secretary  of  the  Interior  under  the 
negotiated  rulemaking  procedures  in  5 
U.S.C.  565. 

f  1000.2    DoflnMona. 

403(c)  Program  means  non-BIA 
programs  eligible  under  Section  403(c) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1075.  as 
amended,  25  U.S.C.  450  et  sea.  and, 
specifically,  those  programs,  functions, 
services,  and  activities  which  are  of  a 
special  geographic,  historical  or  cultural 
signiRcance  to  a  self-governance  Tribe/ 
consortium.  These  programs  may  be 
referred  to,  also,  as  "nexus"  programs. 

Act  means  the  Tribal  Self-Governance 
Act  of  1994,  as  amended,  which  is  Title 
IV  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975  (Pub. 
L.  93-«38),  as  amended.  25  U.S.C.  450 
et  seq.  The  Tribal  Self-Governance  Act 
of  1994  was  originally  enacted  as  Title 
n  of  Pub.  L.  103-413,  25  U.S.C.  458aa 
etseq. 

Applicant  Pool  means  Tribes/ 
Consortia  that  the  Director  of  the  Office 
of  Self-Governance  has  determined  are 
eligible  to  participate  in  self-governance 
in  accordance  with  §  1000.16  of  this 
part. 

BIA  means  the  Bureau  of  Indian 
Affoin  of  the  Department  of  the  Interior. 

BIA  Program  means  any  program, 
service,  function,  or  activity,  or  portions 
thereof,  that  is  performed  or 
administered  by  the  Department 
through  the  Bureau  of  Indian  Affairs. 

fiureau  means  a  bureau  or  office  of  the 
Department  of  the  Interior. 

Compact  means  an  executed 
document  which  affirms  the 
govemment-to-govemment  relationship 
between  a  self-governance  tribe  and  the 
United  States.  The  compact  differs  from 
an  aimual  funding  agreement  in  that 
parts  of  the  compact  apply  to  all 


biueaus  within  the  Department  of  the 
biterior  rather  than  a  single  bureau. 

Consortium  means  an  organization  of 
Indian  tribes  that  is  authorized  by  those 
tribes  to  participate  in  self-governance 
under  this  part  and  is  responsible  for 
negotiating,  executing,  and 
implementing  annual  funding 
agreements  and  compacts.  A  consortium 
that  has  negotiated  compacts  and 
annual  funding  agreements  imder  the 
Tribal  Self-Governance  Demonstration 
Project  must  be  treated  in  the  same 
manner  as  a  consortium  under  the 
permanent  Self-Governance  Program. 

Days  means  calendar  days,  except 
where  the  last  day  of  any  time  fieriod 
specified  in  this  part  faUs  on  a  Saturday, 
Siuday,  or  a  federal  holiday,  the  period 
must  carry  over  to  the  next  business  day 
unless  otherwise  prohibited  by  law. 

Director  means  the  Director  of  the 
Office  of  Self-Governance  (OSG). 

DOI  or  Department  means  the 
Department  of  the  Interior. 

Funding  year  means  either  fiscal  or 
calendar  year. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe. 

Indian  tribe  or  tribe  means  any  Indian 
tribe,  band,  nation  or  other  organized 
group  or  community,  including  pueblos, 
rancherias,  colonies  and  any  Alaskan 
Native  Village,  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Indirect  cost  rate  means  the  rate(s) 
arrived  at  through  negotiation  between 
an  Indian  tribe/consortium  and  the 
appropriate  federal  agency. 

Indirect  costs  means  costs  incurred 
for  a  common  or  joint  purpose 
benefiting  more  than  one  program 
which  are  not  readily  assignable  to 
individual  programs. 

Non-BIA  bureau  means  any  bureau  or 
office  within  the  Department  other  than 
the  Bureau  of  Indian  Affairs. 

Non-BIA  program  means  those 
programs  administered  by  bureaus  or 
offices  other  than  the  Bureau  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

Office  of  Self-Governance  (OSG) 
means  the  office  within  the  Office  of  the 
Assistant  Secretary— Indian  Affairs 
responsible  for  the  implementation  and 
development  of  the  Tribal  Self- 
Governance  Program. 

Program  means  any  program,  service, 
function,  or  activity,  or  portions  thereof, 
administered  by  a  bureau  within  the 
Department  of  the  Interior. 


Pub.  L  93-638  means  Sections  1-0 
and  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975,  as  amended. 

Reassumption  means  that  the 
Secretary  reassumes  control  or 
operation  of  a  program  under 
§  1000.260. 

Retained  tribal  share  means  those 
funds  which  were  available  as  a  tribal 
share  but  under  the  annual  funding 
agreement  (AFA)  were  left  with  the  BIA 
to  administer. 

Retrocession  means  the  volimtaiy 
return  by  a  tribe/consortium  to  a  bureau 
of  a  program  operated  imder  an  AFA 
before  the  agreement  expires. 

Secretary  means  the  Secretary  of  the 
Interior  (DOI)  or  his  or  her  designee 
authorized  to  act  on  behalf  of  the 
Secretary  as  to  the  matter  at  hand. 

Self-governance  tribe/consortium 
means  a  tribe  or  consortium  that 
participates  in  permanent  self- 
governance  through  application  and 
selection  from  the  applicant  pool  or  has 
participated  in  the  tribal  self-governance 
demonstration  project.  May  also  be 
referred  to  as  "participating  tribe/ 
consortitun". 

Successor  AFA  means  a  funding 
agreement  negotiated  after  a  tribe/ 
consortiiun's  initial  agreement  with  a 
bureau  for  continuing  to  perform  a 
particular  program.  "Hie  parties  to  the 
AFA  should  generally  use  the  terms  of 
the  existing  AFA  to  expedite  and 
simplify  the  exchange  of  information 
and  the  negotiation  process. 

Tribal  share  means  the  amoimt 
determined  for  that  tribe/consortium 
fit>m  a  particular  program  at  the  BIA 
area,  agency  and  central  office  levels. 

f  1000.3    Purpose  and  Scope. 

(a)  General.  This  part  codifies  uniform 
and  consistent  rules  for  the  Department 
of  the  Interior  (DOI)  in  implementing 
Title  IV  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (ISDEA) 
Pub.  L.  93-638,  25  U.S.C.  450  et  seq.,  as 
amended  by  Title  II  of  Pub.  L.  103-413. 
The  Tribal  Self-Governance  Act  of  1994, 
25  U.S.C.  458aa  et  seq.  (108  Stat.  4250, 
October  25, 1994). 

(b)  Information  Collection.  (1)  The 
information  provided  by  the  Tribes  will 
be  used  by  the  Department  of  the 
Interior  for  a  variety  of  piuposes.  The 
first  purpose  mil  be  to  ensure  that 

aualified  applicants  are  admitted  into 
le  applicant  pool  consistent  with  the 
requirements  of  the  Act.  In  addition, 
tribes  seeking  grant  assistance  to  meet 
the  planning  requirements  for 
admission  into  the  applicant  pool,  will    . 

Erovide  information  so  that  grants  can 
B  awarded  to  tribes  meeting  basic 
eligibility  (i.e.  tribal  resolution 


indicating  that  the  tribe  wants  to  plan 
for  Self-Governance  and  have  no 
material  audit  exceptions  for  the  last 
three  years  of  audits).  There  is  no 
confidential  information  being  solicited 
and  confidentiality  is  not  extended 
under  the  law.  Other  documentation  is 
required  to  meet  the  reporting 
requirements  as  called  for  in  Section 
405  of  the  Act.  The  information  being 
provided  by  the  Tribes  is  required  to 
obtain  a  benefit,  however,  no  person  is 
required  to  respond  to  an  information 

25  CFR  section 


collection  request  imless  the  form  or 
regulation  requesting  the  information 
has  a  currently  valid  OMB  control 
(clearance)  number. 

(2)  The  Office  of  Self-Governance  has 
estimated  the  public  reporting  and 
recordkeeping  burden  for  this  part, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  following  table  depicts  the  burden 
for  each  section  of  25  CFR  part  1000. 


Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  and 
recordkeeping  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer,  Office  of  Self-Governance, 
Room  2542,  1849  C  Street,  NW, 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Interior  Desk  Officer.  725 
17th  Street.  NW,  Washington,  DC  20503. 


1000.17 

1000.18 

1000.19-21  

1000.32 

1000.47 

1000.50(a) 

1000.50(b) 

1000.50(c)  . 

1000.66 

1000.150,  .160 
1000.165.  .166 

1000.175 

1000.202 

1000223 

1000.227 

1000592 

1000.341 


Numtwr  of  re- 
spondents 


Totals 


10 

10 

10 

3 

10 

10 

10 

10 

15 

40 

12 

1 

5 

5 

5 

1 

85 


Frequency  of 
response 


85 


$l00a4    PoHcy  statement 

(a)  Congressional  findings.  In  the 
Tribal  Self-Governance  Act  of  1994.  the 
Congress  foimd  that: 

(1)  The  tribal  right  of  self-governance 
flows  from  the  inherent  sovereignty  of 
Indian  tribes  and  nations; 

(2)  The  United  States  recognizes  a 
special  govemment-to-government 
relationship  with  Indian  tribes, 
including  the  right  of  the  tribes  to  self- 
governance,  as  reflected  in  the 
Ck)nstitution,  treaties,  federal  statutes, 
and  the  course  of  dealings  of  the  United 
States  with  Indian  tribes: 

(3)  Although  progress  had  been  made, 
the  federal  bureaucracy,  with  its 
centralized  rules  and  regulations,  had  ' 
eroded  tribal  self-governance  and 
dominated  tribal  affairs; 

(4)  The  Tribal  Self-(^vemance 
Demonstration  Project  was  designed  to 
improve  and  perpetuate  the 
govemment-to-govemment  relationship 
between  Indian  tribes  and  the  United 
States  and  to  strengthen  tribal  control 
over  faderal  funding  and  program 
management:  and 

(5)  (Congress  has  reviewed  the  results 
of  the  Tribal  Self-Govemance 
demonstration  project  and  finds  that: 


(i)  Transferring  control  over  funding 
and  decisionmaking  to  tribal 
governments,  upon  tribal  request,  for 
federal  programs  is  an  effective  way  to 
implement  the  federal  policy  of 
govemment-to-govemment  relations 
with  Indian  tribes;  and 

■(ii)  Transferring  control  over  fimding 
and  decisionmaking  to  tribal 
governments,  upon  request,  for  federal 
programs  strengthens  the  federal  policy 
of  Indian  self-determination. 

(b)  Congressional  declaration  of 
policy.  It  is  the  policy  of  the  Tribal  Self- 
Govemance  Act  to  permanently 
establish  and  implement  self- 
govemance: 

(1)  To  enable  the  United  States  to 
maintain  and  improve  its  unique  and 
continuing  relationship  with,  and 
responsibility  to.  Indian  tribes; 

(2)  To  permit  each  Indian  tribe  to 
choose  the  extent  of  its  participation  in 
self-govemance; 

(SjTo  coexist  with  the  provisions  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  relating  to  the 
provision  of  Indian  services  by 
designated  federal  agencies: 

(4)  To  ensiue  the  continuation  of  the 
trust  responsibility  of  the  United  States 
to  Indian  tribes  and  Indian  individuals; 


Total  annual 
responses 


10 
10 
10 

3 
10 
10 
10 
10 
15 
40 
12 

1 

5 
20 

5 

1 
85 


Burden  hours 
per  response 


257 


3 

0.25 

400 

3 

0.50 

3 

0.25 

40 

40 

2 

3 

3 

10 

3 

3 

3 

64 


Annual  burden 
hours 


30 

2.50 

4.000 

9 

5 

30 

2.50 

400 

600 

80 

36 

3 

50 

60 

15 

3 

5,440 


10,766 


(5)  To  permit  an  orderly  transition 
from  federal  domination  of  programs 
and  services  to  provide  Indian  tribes 
with  meaningful  authority  to  plan, 
conduct,  redesign,  and  administer 
programs,  services,  hmctions,  and 
activities  that  meet  the  needs  of  the 
individual  tribal  communities;  and 

(6)  To  provide  for  an  orderly 
transition  through  a  planned  and 
measurable  parallel  reduction  in  the 
federal  bureaucracy. 

(c)  Secretarial  self-governance 
policies.  (1)  It  is  the  poUcy  of  the 
Secretary  to  fully  support  and 
implement  the  foregoing  policies  to  the 
full  extent  of  the  Secretary's  authority. 

(2)  It  is  the  policy  of  the  Secretary  to 
recognize  and  respect  the  unique 
govemment-to-govemment  relationship 
between  Tribes,  as  sovereign 
governments,  and  the  United  States. 

(3)  It  is  the  policy  of  the  Secretary  to 
have  all  bureaus  of  the  Department  work 
cooperatively  and  pro-actively  with 
tribes  and  tribal  consortia  on  a 
govemment-to-govemment  basis  within 
the  framework  of  the  Act  and  any  other 
applicable  provision  of  law,  so  as  to 
make  the  ideals  of  self-determination 
and  self-govemance  a  reality. 


>> 
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(4)  It  is  the  policy  of  the  Secretary  to 
have  all  bureaus  of  the  Department 
actively  share  information  with  tribes 
and  tribal  consortia  to  encourage  tribes 
and  tribal  consortia  to  become 
knowledgeable  about  the  Department's 
programs  and  the  opportunities  to 
include  them  in  an  annual  funding 
agreement. 

(5)  It  is  the  policy  of  the  Secretary  that 
all  bureaus  of  the  Department  will 
negotiate  in  good  faith,  interpret  each 
applicable  federal  law  and  regulation  in 
a  manner  that  will  facilitate  the 
inclusion  of  programs  in  each  annual 
funding  agreement  authorized,  and 
enter  into  such  annual  funding 
agreements  under  Title  IV,  whenever 
possible. 

(6)  It  is  the  policy  of  the  Secretary  to 
afford  tribes  and  tribal  consortia  the 
maximum  flexibility  and  discretion 
necessary  to  meet  the  needs  of  their 
communities  consistent  with  their 
diverse  demographic,  geographic, 
economic,  cultural,  health,  social, 
religious,  and  institutional  needs.  These 
poUcies  are  designed  to  facilitate  and 
encourage  tribes  and  tribal  consortia  to 
participate  in  the  planning,  conduct  and 
administration  of  those  federal 
programs,  included,  or  eligible  for 
inclusion  in  an  annual  funding 
agreement. 

(7)  It  is  the  policy  of  the  Secretary,  to 
the  extent  of  the  Secretary's  authority,  to 
maintain  active  communication  with 
tribal  governments  regarding  budgetary 
matters  applicable  to  programs  sub)ect 
to  the  Act.  and  which  are  included  in 
an  individual  self-governance  annual 
funding  agreement. 

(8)  It  is  the  policy  of  the  Secretary  to 
implement  policies,  procedures  and 
practices  at  the  Department  of  the 
Interior  to  ensure  that  the  letter,  spirit, 
and  goals  of  the  Tribal  Self-Governance 
Act  are  fully  and  successfully 
implemented. 

Subpart  B— Selection  of  AddWonal 
Tribee  for  Participation  In  Tribal  Salf- 
Qovemanca 

Purpose  and  Definitioiis 

flOOO.10    Wlwt  to  ItM  purpoe*  of  IMS 


This  subpart  describes  the  selection 
process  and  eligibility  criteria  that  the 
Secretary  uses  to  decide  which  Indian 
tribes  may  participate  in  tribal  self- 
governance  as  auuiorized  by  section  402 
of  the  Tribal  Self-Ck)vemance  Act  of 
1994. 

flOOail    What  to  ttw  "appacant  pooT't 

The  appUcant  pool  is  the  pool  of 
tribes/consortia  that  the  Director  of  the 
Office  of  Self-Governance  has 


determined  are  eligible  to  participate  in 
self-governance. 

f  1000.12    Wfwt  to  a  "signatory"? 

A  signatory  is  an  Indian  tribe  or 
consortium  that  meets  the  eligibility 
criteria  in  §  1000.15  and  directly  signs 
the  agreements.  A  signatory  may 
exercise  all  of  the  rights  and 
responsibilities  outlined  in  the  compact 
and  annual  funding  agreement  and  is 
legally  responsible  for  all  financial  and 
administrative  decisions  made  by  the 
signatory. 

f  1000.13   Whatl«a"non«ignatorytribe"7 
A  nonsignatory  tribe  is  an  Indian  tribe 
that  either: 

(a)  Does  not  meet  the  eligibility 
criteria  in  §  1000.15  and,  by  resolution 
of  its  governing  body,  authorizes  a 
consortium  to  participate  in  self- 
governance  on  its  behalf. 

(1)  The  tribe  may  not  sign  the 
compact  and  annual  funding  agreement. 
A  representative  of  the  consortium  must 
sign  both  dociunents  on  behalf  of  the 
tribe. 

(2)  The  tribe  may  only  become  a 
"signatory  tribe"  if  it  independently 
meets  the  eligibility  criteria  in 

§  1000.15:  or 

(b)  Meets  the  eligibility  criteria  in 

§  1000.15  but  chooses  to  be  a  member  of 
a  consortiimi  and  have  a  representative 
of  the  consortium  sign  the  compact  and 
AFA  on  its  behalf. 

Eligibility 

flOOO.14    Whotoellgibtotopanieipatoln 
tribal  Mlf-govemonoe? 

Two  types  of  entities  are  eUgible  to 
participate  in  tribal  self-governance: 

(a)  Indian  tribes:  and 

(b)  Consortia  of  Indian  tribes. 

flOOaiS    How  many  additional  irtbaa/ 
oonaoftta  nay  perttdpala  in  aeif* 
govenianoe  pof  yaarr 

(a)  Sections  402(b)  and  (c)  of  the  Act 
authorize  the  Director  to  select  up  to  50 
additional  Indian  tribes  per  year  bxua  an 
"applicant  pool."  A  consortium  of 
Indian  tribes  counts  as  one  tribe  for 
purposes  of  calculating  the  50 
additional  tribes  per  year. 

(b)  Any  signatory  tribe  that  signed  a 
compact  and  AFA  under  the  tribal  self- 
governance  demonstration  project  may 
negotiate  its  own  compact  and  AFA  in 
accordance  with  this  subpart  without 
being  counted  against  the  50-tribe 
limitation  in  any  given  year. 

flOOaie   Whateritortomustatrfta/ 
conaoftiuni  aaMely  to  be  eUgibto  tor 
■anMOKin  lo  me   i^ipiiQoni  pooi  t 

To  be  admitted  into  the  applicant 
pool,  a  tribe/consortium  must  either  be 
an  Indian  tribe  or  a  consortium  of 


Indian  tribes  and  comply  with 
§1000.17. 

flOOaiT   Wlietdoct«nentomuatatrlb«/ 
conaortiiim  sulMnit  to  060  to  apply  for 
admiaaion  to  the  applicant  pool?  u 

The  tribe/consortium  must  submit  toi 
OSG  documentation  that  shows  all  of  // 
the  following.  -\j 

(a)  Successful  completion  of  a 
planning  phase  and  a  planning  report. 
The  requirements  for  both  of  these  are 
described  in  §§  1000.19  and  1000.20.  A 
consortiimi 's  planning  activities  satisfy 
this  requirement  for  all  its  member 
tribes  for  the  purpose  of  the  consortium 
meeting  this  requirement. 

(b)  A  request  for  participation  in  self- 
governance  by  a  tribal  resolution  and/or 
a  final  official  action  by  the  tribal 
governing  body.  For  a  consortimn.  (he 
governing  body  of  each  tribe  must 
authorize  its  participation  by  a  tribal 
resolution  and/or  a  final  official  action 
by  the  tribal  governing  body  that 
specifies  the  scope  of  the  consortium's 
authority  to  act  on  behalf  of  the  tribe. 

(c)  A  demonstration,  of  financial 
stability  and  financial  management 
capability  for  the  previous  3  fiscal  years. 
This  will  be  done  by  providing  as  part 
of  the  application  an  audit  report  as 
prescribed  by  the  Single  Audit  Act  of 
1984.  31  U.S.C.  Section  7501,  et  seq.  for 
the  previous  3  yean  of  the  self- 
determination  contracts.  These  audits 
must  not  contain  material  audit 
exceptions  as  defined  in  §  1000.21. 

§1000.18  Mey  e  coneorthMn  member  tribe 
wittidraw  from  lite  oonaoftliMn  and  become 
a  menibef  o(  tlw  appNcaiM  pod? 

In  accordance  with  the  expressed 
terms  of  the  compact  or  written 
agreement  of  the  consortium,  a 
consortium  member  tribe  (either  a 
signatory  or  nonsignatory  tribe)  may 
withdraw  from  the  consortium  to 
directly  negotiate  a  compact  and  AFA. 
The  %vithdrawing  tribe  must  do  the 
following: 

(a)  Indiependently  meet  all  of  the 
eligibility  criteria  in  §§  1000.13- 
1000.20.  If  a  consortium's  planning 
activities  and  report  specifically 
consider  self-governance  activities  for  a 
member  tribe,  those  plaiming  activities 
and  report  may  be  used  to  satisfy  the 
planning  requirements  for  the  member 
tribe  if  it  applies  for  self-governance 
status  on  its  own. 

(b)  Submit  a  notice  of  withdrawal  to 
OSG  and  the  consortium  as  evidenced 
by  a  resolution  of  the  tribal  governing 
body. 

fl000.l9    Whet  to  done  during  the 
•? 


The  Act  requires  that  all  tribes/ 
consortia  seeking  to  participate  in  tribal 
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self-govemaqce  complete  a  planning 
phase.  During  the  planning  phase,  the 
tribe/consortium  must  conduct  legal 
and  budgetary  research  and  internal 
tribal  government  and  organizational 
planning.  The  ayailability  of  BIA  grant 
funds  for  planning  activities  will  be  in 
accordance  with  subpart  C  of  this  part. 
The  planning  phase  may  be  completed 
without  a  planning  grant 

flOOO^    What  to  contained  In  a  ptanning 
report? 

As  evidence  that  the  tribe/consortium 
has  completed  the  planning  phase,  the 
tribe/consortium  must  prepare  and 
submit  to  the  Secretary  a  final  planning 
report. 

(a)  The  planning  report  must: 

(1)  Identify  the  BIA  and  non-BIA 
programs  that  the  tribe/consortiiun  may 
wish  to  subsequently  negotiate  for 
inclusion  in  a  compact  and  AFA; 

(2)  Identify  the  tribe/consortium's 
planning  activities  for  both  BIA  and 
non-BIA  programs  that  may  be 
negotiated; 

(3)  Id«itify  the  major  benefits  derived 
from  the  planning  activities; 

(4)  Identify  the  process  that  the  tribe/ 
consortium  will  use  to  resolve  any 
complaints  by  service  recipients; 

(5)  Identify  any  organizational 
planning  that  the  tribe/consortlimi  has 
completed  in  anticipation  of 
implementating  tribal  self-governance; 
and 

(6)  Indicate  if  the  tribe's/constHtium's 
planning  efforts  have  revealed  that  its 
current  organization  is  adequate  to 
assume  programs  under  tribal  self- 
governance. 

(b)  In  supplying  the  information 
required  by  paragraph  (a)(5)  of  this 
section: 

(1)  For  BIA  programs,  a  tribe/ 
consortium  may  wish  to  describe  the 
process  that  it  wiU  use  to  debate  and 
decide  the  setting  of  priorities  for  the 
funds  it  will  receive  from  its  annual 
funding  agreement. 

(2)  For  non-BIA  programs  that  the 
tribe/consortium  may  wish  to  negotiate, 
the  rei>ort  should  describe  how  the 
tribe/consortium  proposes  to  perform 
the  programs. 

1100021    Whendoeaatrlbi^conaoftium 
have  e  "matorial  audit  exception"? 

(a)  A  tribe/consortiimi  has  a  material 
audit  exception  if  any  of  the  audits  that 
it  submitted  under  §  1000.17(c): 

(1)  Identifies  a  material  weakness,  or 
a  finding  of  substantial  financial 
mismanagement  or  misapplication  of 
funds,  that  has  not  been  resolved;  or 

(2)  Has  any  questioned  costs 
subsequently  disallowed  by  a 
contracting  officer  which  total  5  percent 


or  more  of  the  total  expenditures 
identified  in  the  audit. 

(b)  If  the  audits  submitted  under 
§  1000.17(c)  identify  material 
weaknesses  or  contain  questioned  costs, 
the  tribe/cons(Mtium  must  also  submit 
copies  of  the  contracting  officer's 
findings  and  determinations. 

flOOO.22    Wheteretheconeaquenceeof 
heving  e  malMlal  audtt  eiceptlon? 

If  a  tribe/consortiimi  has  a  material 
audit  exception,  the  tribe/consortium  is 
ineligible  to  particifMte  in  self- 
governance  imtil  the  tribe/consortiimi 
meets  the  eligibility  criteria  in 
§1000.16. 

Admiseion  Into  the  AppUcant  Pool 

f  1000.23    How  to  a  tribe/coneortium 
admitlad  to  the  applicent  pod? 

To  be  considered  for  admission  in  the 
applicant  pool,  a  tribe/consortiimi  must 
submit  an  application  to  the  Director, 
Office  of  Self-Governance,  1849  C  Street 
NW.;  MS  2548-MIB;  Department  of  the 
Interior;  Washingtcm,  DC  20240.  The 
appUcation  must  contain  the 
documentation  required  in  §  1000.17. 

flOOO.24    Whan  does  OSOeocept 
eppUcationa  to  become  a  member  of  the 
applicant  pod? 

OSG  accepts  applications  to  become  a 
member  of  the  applicant  pool  at  any 
time. 

11000.25    What  are  the  deedilnes  fore 
tribe/eoneortium  In  the  applicant  pod  to 
negotiato  a  compact  and  annual  funding 
agreement? 

(a)  To  be  considered  for  negotiations 
in  any  year,  a  tribe/consortium  must  be 
a  member  of  the  applicant  pool  on 
March  1  of  the  year  in  which  the 
negotiations  are  to  take  place. 

(b)  An  applicant  may  be  admitted  into 
the  applicant  pool  during  one  year  and 
selected  to  negotiate  a  compact  and 
annual  funding  agreement  in  a 
subsequent  year.  In  this  case,  the 
applicant  must,  before  March  1  of  the 
negotiation  year,  submit  to  OSG 
updated  documentation  that  permits 
OSG  to  evaluate  whether  the  tribe/ 
consortium  still  satisfies  the  appUcation 
criteria  in  §1000.17. 

{100026    Under  whet  drcumetanoee  will  a 
triba/coneortium  be  removed  from  ttie 
appHcent  pod? 

Once  admitted  into  the  applicant 
pool,  a  tribe/consortium  will  only  be 
removed  if  it: 

(a)  Fails  to  satisfy  the  audit  criteria  in 
§  1000.17(c):  or 

(b)  Submits  to  OSG  a  tribal  resolution 
and/or  official  action  by  the  tribal 
governing  body  requesting  removal. 


flOOO.27   How doeettie Director ssisct 
which  tribee  in  the  eppNcent  pod  become 
eei^govemence  trttMe? 

The  Director  selects  up  to  the  first  50 
tribes  from  the  applicant  pool  in  any 
given  year  ranked  according  to  the 
earliest  postmark  date  of  complete 
appUcations.  If  muhiple  complete 
applications  have  the  same  postmark  ^ 
date  and  there  are  insufficient  slots 
available  for  that  year,  the  Director  will 
determine  priority  through  random 
selection.  A  representative  of  each  tribe/ 
consortium  that  has  submitted  an 
appUcation  subject  to  random  selection 
may.  at  the  option  of  the  tribe/ 
consortiimi.  be  present  when  the 
selection  is  made. 

$1000.28    WhathsppsnsifansppHcetion 
tondcompiele? 

(a)  If  OSG  determines  that  a  tribe's/ 
consortium's  appUcation  is  deficient, 
OSG  will  immediately  notify  the  tribe/ 
consortium  of  the  deficiency  by  letter, 
certified  mail,  return  receipt  requested. 
The  letter  will  explain  what  the  tribe/ 
consortiimi  must  do  to  correct  the 
deficiency. 

(b)  The  tribe/consortium  will  have  20 
working  days  from  the  date  of  receiving 
the  letter  to  mail  or  telefax  the  corrected 
material  and  retain  the  applicant's 
original  postmark. 

(c)  If  the  corrected  material  is 
deficient,  the  date  of  entry  into  the 
appUcant  p>ool  will  be  the  date  the 
complete  appUcation  is  postmarked. 

(d)  If  the  postmark  or  date  on  the 
applicant's  response  letter  or  telefax  is 
more  than  20  working  days  after  the 
date  the  appUcant  received  the  notice  of 
deficiency  letter,  the  date  of  entry  into 
the  applicant  pool  will  be  the  date  of 
full  receipt  of  a  completed  appUcation. 

f1000.29    WhelheppeneHelrttM/ 
conaortium  is  seieclsd  from  the  eppNcant 
pod  but  does  not  execute  e  compect  end 
en  ennuel  funding  egreement  during  itw 
calendar  yoar? 

(a)  The  tribe/consortium  remains 
eUgible  to  negotiate  a  compact  and 
annual  funding  agreement  at  any  time 
unless: 

(1)  It  notifies  the  Director  in  writing 
that  it  no  longer  wishes  to  be  eligible  to 
participate  in  the  Tribal  Self- 
Govemdnce  Program; 

(2)  Fails  to  satisfy  the  audit 
requiremwits  of  §  1000.17(c);  or 

.  (3)  Submits  documentation 
evidencing  a  tribal  resolution  requesting 
removal  fit>m  the  appUcation  pool. 

(b)  The  failure  of  the  tribe/consortium 
to  execute  an  agreement  has  no  effect  on 
the  selection  of  up  to  50  additional 
tribes/consortia  in  a  subsequent  year. 
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fiooaao    May  a  trilMteonaortlum  be 
ailtciid  10  nagoMala  an  annual  lundh^g 
agraamant  purauant  to  aaetton  403<bM2) 
without  having  or  negotiating  an  annual 
tundhtg  agraamant  purauant  to  aactlon 

Yes.  A  tribe/consortium  may  be 
selected  to  negotiate  an  AFA  pursuant 
to  section  403(b)  without  having  or 
negotiating  an  AFA  pursuant  to  section 
403(b)(1). 

ilOOaai    May  a  tribe/conaortlum  ba 
aalacud  to  nagotlaia  an  annual  funding 
agieawant  purauant  lo  aaetlon  403(c) 
without  nagotMIng  an  annuel  hmding 
agraamant  under  aaetlon  403<bM1)  andtor 
i403(bM2)? 


No.  Section  403(c)  of  the  Act  states 
that  any  programs  of  special  geographic, 
cultural,  or  historical  significance  to  the 
tribe/consortium  must  be  included  in 
AFAs  negotiated  pursuant  to  section 
403(a)  and/or  section  403(b).  A  tribe 
may  be  selected  to  negotiate  an  annual 
funding  agreement  pursuant  to  section 
403(c)  at  ue  same  time  that  it  negotiates 
an  AFA  pursuant  to  section  403(b)(1) 
and/or  section  403(b)(2). 

Withdrawal  Fran  a  Consortium 
Annual  Funding  Agreement 


f100a32 

wlahaa  to  withdraw  from  a  oonaortfcjm 

annual  funding  agraamant? 

(a)  A  tribe  wishing  to  withdraw  Erom 
a  consortium's  AFA  must  notify  the 


consortium,  bureau,  and  OSG  of  the 
intent  to  withdraw.  The  notice  must  be: 

(1)  In  the  form  of  a  tribal  resolution 
or  oihm  official  action  by  the  tribal 
governing  body:  and 

(2)  Received  no  later  than  180  days 
before  the  effiective  date  of  the  next 
AFA. 

(b)  The  resolution  referred  to  in 
paragraph  (a)(1)  of  this  section  must 
indicate  whether  the  tribe  wishes  the 
mthdrawn  programs  to  be  administered 
under  a  Title  IV  AFA,  Title  I  contract, 
or  directly  by  the  bureau. 

(c)  The  efiective  date  of  the 
withdrawal  will  be  the  date  on  which 
the  current  agreement  expires,  unless 
the  consortium,  the  tribe,  OSG,  and  the 
appropriate  biueau  agree  otherwise. 

flOOO^  What  amount  of  funding  la  to  be 
removed  tram  ttta  conaortHim'a  AFA  for  tlw 
wnnorawmg  uNwr 

The  consortium's  AFA  must  be 
reduced  by  the  portion  of  funds 
attributable  to  the  withdrawing  tribe,  on 
the  same  basis  or  methodology  upon 
which  the  funds  were  included  in  the 
consortium's  AFA. 

(a)  If  there  is  not  a  clear  identifiable 
methodology  upon  which  to  base  the 
reduction  for  a  particular  program,  the 
consortium,  tribe.  OSG,  and  bureau 
must  negotiate  an  appropriate  amount 
on  a  case-by-case  basis. 

(b)  If  a  tnoe  withdraws  in  the  middle 
of  a  year,  the  consortium  agreement 
must  be  amended  to  reflect: 


(1)  A  reduction  baaed  on  the  amoimt 
of  fimds  passed  directly  to  the  tribe,  or 
already  spent  or  obligated  by  the 
consortium  on  behalf  of  the  tribe;  and 

(2)  That  the  consortium  is  no  longer 
providing  thosia  programs  associated 
with  the  withdrawn  funds. 

(c)  Carryover  funds  from  a  previous 
fiscal  year  may  be  factored  into  the 
amount  by  which  the  consortium 
agreement  is  reduced  if: 

(1)  The  consortixun,  tribe,  OSG,  and 
bureau  agree  it  is  appropriate;  and 

(2)  The  funds  are  clearly  identifiable. 

flOOO.34   Whelhappanaifthafelaa 
diaputa  between  the  oonaomum  and  the 
wnnorawing  uiuvr 

(a)  At  least  15  days  before  the  90-day 
Congressional  review  period  of  the  next 
AFA,  the  consortium,  OSG,  btueau,  and 
the  withdrawing  tribe  must  reach  an 
agreement  on  the  amount  of  funding 
and  other  issues  associated  with  the 
program  or  programs  involved. 

(b)  If  agreement  is  not  reached: 

(1)  For  BLA  programs,  within  10  days 
the  Director  must  make  a  decision  on 
the  funding  or  other  issues  involved. 

(2)  For  non-BIA  programs,  the  bureau 
head  will  make  a  decision  on  the 
funding  or  other  issues  involved. 

(c)  A  copy  of  the  decision  made  under 
paragraph  (b)  of  this  section  must  be 
distributed  in  accordance  %vith  the 
following  table. 


Httta program  is 


A  BIA  program 

A  non-BIA  program 


Than  a  copy  of  the  decision  must  be  sent  to 


The  BIA  Area  director,  the  Deputy  Commissioner  of  Indian  Affairs,  the  withdrawing  tribe. 
The  non-BIA  bureau  ofTicial.  the  vvithdrawing  thbe.  and  the  consortium. 


and  tt>e  oonsoftium. 


(d)  Any  decision  made  under 
paragraph  (b)  of  this  section  is 
appealable  under  subpart  R  of  this  part. 

Subpart  C  Section  402(d)  Planning 
arid  Negotiation  Grants  Purpoae  and 
Typas  of  Qrants 

Purpoae  and  Tjrpes  of  Grants 

1000.40    What  la  the  purpoae  of  Ihia 
aubpert? 

This  subpart  describes  the  availability 
and  process  of  applying  for  planning 
and  negotiation  grants  authorized  by 
section  402(d)  of  the  Act  to  help  tribes 
meet  costs  incxured  in: 

(a)  Meeting  the  planning  phase 
requirement  of  the  Act,  including 
plaiming  to  negotiate  for  non-BIA 
programs:  and 

(b)  Conducting  negotiations. 


f  1000.41    Whet  typea  of  granta  are 
available? 

Three  categories  of  grants  may  be 
available: 

(a)  Negotiation  grants  may  be  awarded 
to  the  tribes/consortia  that  have  been 
selected  from  the  applicant  pool  as 
described  in  subpart  B  of  this  part; 

(b)  Planning  grants  may  be  available 
to  tribes/consortia  requiring  advance 
funding  to  meet  the  planning  phase 
requirement  of  the  Act;  and 

(c)  Financial  assistance  may  be 
available  to  tribes/consortia  to  plan  for 
negotiating  for  non-BIA  programs,  as 
described  in  subpart  F  of  this  part. 

Availability,  Amount,  and  Number  of 
Grants 

|100a42    WW  granta  alweys  be  mode 
aveilabia  to  meet  Itie  plenning  pheee 
requirement  ea  daacribad  In  aecUon  402(d) 
oflhaAet? 

No.  Grants  to  cover  some  or  all  of  the 
planning  costs  that  a  tribe/consortium 


may  incur,  depend  upon  the  availability 
of  funds  appropriated  by  Congress. 
Notice  of  availability  of  grants  will  be 
published  in  the  Federal  Registn-  as 
described  in  §  1000.45. 

11000.43  May  a  trtbe^coneortlum  uaa  Its 
own  reeouroee  to  meet  its  aalf-govemance 
planrting  and  negotiation  axpenaea? 

Yes.  A  tribe/consortium  may  use  its 
own  resources  to  meet  these  costs. 
Receiving  a  grant  is  not  necessary  to 
meet  the  planning  phase  requirement  of 
the  Act  or  to  negotiate  a  compact  and  an 
AFA. 

11000.44  What  happene  if  there  ere 
ineuflident  funds  to  meet  the  tribel 
raquaeta  for  pianningfnegotiation  granta  In 
arty  ghfen  yeer? 

If  appropriated  funds  are  available  but 
insufficient  to  meet  the  total  requests 
from  tribes/consortia: 

(a)  First  priority  will  be  given  to 
tribes/consortia  that  have  been  selected 
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from  the  applicant  pool  to  negotiate  an 
AFA:  and 
(b)  Second  priority  will  be  given  to 
.  tribes/consortia  that  require  advance 
funds  to  meet  the  planning  requirement 
for  entry  into  the  self-governance 
program. 

11000.45    hiow  many  granta  will  the 
Department  maica  each  year  and  what 
funding  wHI  be  available? 

The  number  and  size  of  grants 
awarded  each  year  will  depend  on 
Congressional  appropriations  and  tribal 
interest.  By  no  later  than  January  1  of 
each  year,  the  Director  will  publish  a 
notice  in  the  Federal  Register  which 
provides  relevant  details  about  the 
application  process,  including  the  funds 
available,  timeframes,  and  requirements 
for  negotiation  grants,  advance  planning 
grants,  and  financial  assistance  as 
described  in  subpart  D  of  this  part. 

Selection  Criteria 

S  1000.46    Which  tribea/conaortia  may  be 
aalacted  to  receive  a  negotiation  grant? 

Any  tribe/consortium  that  has  been 
accepted  into  the  applicant  pool  and  has 
been  accepted  to  negotiate  a  self- 
governance  AFA  may  apply  for  a 
negotiation  grant.  By  \^rch  15  of  each 
year,  the  Director  will  publish  a  list  of 
additional  tribes/consortia  that  have 
been  selected  for  negotiation  along  with 
information  on  how  to  apply  for 
negotiation  grants.. 

S  1000.47    What  must  a  triba/eonaortium  do 
to  receive  a  negotiation  grant? 

If  funds  are  available,  a  grant  will  be 
awarded  to  help  cover  the  costs  of 
preparing  for  and  negotiating  a  compact 
and  an  AFA.  These  gr^ts  are  not 
competitive.  To  receive  a  negotiation 
grant,  a  tribe/consortium  must: 

(a)  Be  selected  from  the  applicant 
pool  to  negotiate  an  AFA: 

(b)  Be  identified  as  eligible  to  receive 
a  negotiation  grant  in  the  Federal 
Register  notice  discussed  in  §  1000.45; 

(c)  Not  have  received  a  negotiation 
grant  within  the  3  years  preceding  the 
date  of  the  latest  Federal  Register 
announcement; 

(d)  Submit  a  letter  affirming  its 
readiness  to  negotiate;  and 

(e)  Formally  request  a  negotiation 
grant  to  prepare  for  and  negotiate  an 
AFA. 

S  1000.48    Whet  must  e  tribe  do  N  N  doee 
not  wiah  to  receive  a  negolietlon  grant? 

A  selected  tribe/oonsortium  may  elect 
to  negotiate  without  appl)ang  for  a 
negotiation  grant.  In  such  a  case,  the 
tribe/consortiiun  should  notify  OSG  in 
writing  so  that  funds  can  be  reallocated 
for  other  grants. 


Advance  Planning  Grant  Funding 

§1000.49    Who  can  apply  for  an  advance 
planning  grant? 

Any  tribe/consortium  that  is  not  a 
self-governance  tribe  and  needs  advance 
funding  to  complete  the  planning  phase 
requirement  may  apply.  Tribes/ 
consortia  that  have  received  a  planning 
grant  within  3  years  preceding  the  date 
of  the  latest  Federal  Register 
announcement  are  not  eligible. 

§1000.50    Whet  muat  a  tribe/conaortium 
aeeidng  a  planning  grant  aubmit  In  order  to 
meet  the  planning  pitaae  rsqulramenta? 

A  tribe/consortium  must  submit  the 
following  material: 

(a)  A  tribal  resolution  or  other  final 
action  of  the  tribal  governing  body 
indicating  a  desire  to  plan  for  tribal  self- 
governance. 

(b)  Audits  from  the  last  3  years  which 
document  that  the  tribe/consortiuim  is 
free  bom  material  audit  exceptions.  In 
order  to  meet  this  requirement,  a  tribe/ 
consortium  may  use  the  audit  ciurently 
being  conducteid  on  its  operations  if  this 
audit  is  submitted  before  the  tribe/ 
consortium  completes  the  planning 
activity. 

(c)  A  proposal  that  includes: 

(1)  The  tribe/consortium's  plsms  for 
conducting  legal  and  budgetary 
research: 

[2]  The  tribe/consortium's  plans  for 
conducting  internal  tribal  government 
and  organizational  planning; 

(3)  A  timeline  indicating  when 
planning  will  start  and  end,  and; 

(4)  Evidence  that  the  tribe/consortium 
can  perform  the  tasks  associated  with  its 
proposal  (i.e.,  resumes  and  position 
descriptions  of  key  staff  or  consultants 
to  be  used). 

§1000.51    flow  wHltribec/conaortla  know 
whan  artd  how  to  apply  for  planning  granta? 

The  niunber  and  size  of  grants 
awarded  each  year  will  depend  on 
Congressional  appropriations.  By  no 
later  than  January  1  of  each  year,  the 
Director  will  publish  in  the  Federal 
Register  a  notice  concerning  the 
availability  of  planning  grants  for 
additional  tribes.  This  notice  must 
identify  the  specific  details  for  applying. 

§1000.52    What  criteria  wUI  the  Director 
uee  to  award  advance  plenning  grents? 

Advance  planning  grants  are 
discretionary  and  based  on  need.  The 
Director  will  use  the  following  criteria 
to  determine  whether  or  not  to  award  a 
planning  grant  to  a  tribe/consortium 
before  the  tribe/consortium  is  selected 
into  the  applicant  pool. 

(a)  Completeness  of  application  as 
described  in  §§  1000.50  and  1000.51. 

(b)  Financial  need.  The  Director  will 
rank  applications  according  to  the 


percent  of  tribal  resources  that  comprise 
total  resources  covered  by  the  latest  A- 
128  audit.  Priority  will  be  given  to 
applications  that  have  a  lower  level  of 
tribal  resources  as  a  percent  of  total 
resources. 

(c)  Other  factors  that  the  tribe  may 
identify  as  documenting  its  previous 
efforts  to  participate  in  self-governance 
and  demonstrating  its  readiness  to  enter 
into  a  self-governance  agreement. 

§  1 000.53    Cen  tribes/consortia  that  receive 
advance  planning  grants  also  apply  for  a 
negotiation  grant? 

Yes.  Tribes/consortia  that  successfully 
complete  the  planning  activity  and  are 
selected  may  apply  to  be  included  in  the 
applicant  pool.  Once  approved  for 
inclusion  in  the  appHcant  pool,  the 
tribe/consortium  may  apply  for  a         ^ 
negotiation  grant  according  to  the 
process  in  §§  1000.46-1000.48. 

§1000.54    How  will  a  triba/conaortium 
Icnow  whether  or  not  It  has  been  eelected 
to  receive  an  advance  planning  grant? 

No  later  than  June  1.  the  Director  will 
notify  the  tribe/consortium  by  letter 
whether  it  has  been  selected  to  receive 
an  advance  planning  grant. 

§  1000.55    Can  a  tribe/conaortlum  appeal 
within  DOI  the  Director's  deciaion  not  to 
award  a  grant  urtder  this  sul>part? 

No.  The  Director's  decision  to  award 
or  not  to  award  a  grant  under  this 
subpart  is  final  for  the  Department. 

Subpart  D— Other  Hnanciai  Assistance 
for  Plaf]ping  and  Negotiation  Grants 
for  Non-BIA  Progranrts 

Purpose  and  Eligibility 

§1000.60    Whet  Is  the  purpoea  of  this 
subpart? 

This  subpart  describes  the  availability 
and  process  of  applying  for  other 
financial  assistance  that  may  be 
available  for  planning  and  negotiating 
for  a  non-BIA  program. 

§1000.61    Are  other  funds  available  to  self- 
governance  trtoea/conaortia  for  planning 
and  negotleting  with  non-BIA  buraeus? 

Yes.  Tribes/consortia  may  contact  the 
OSG  to  determine  if  the  OSG  has  funds 
available  for  the  purpose  of  planning 
and  negotiating  with  non-BIA  bureaus 
under  this  subpart.  A  tribe/consortium 
may  also  ask  a  non-BIA  bureau  for 
information  on  any  funds  which  may  be 
available  from  that  bureau  in 
accordance  with  §  1000.160(g). 
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Eligibility  and  Application  Ptoccm 

f  1000.62  Who  can  apply  to  08Q  for 
grania  to  plan  and  nagotiala  non-BIA 
pfogramaT 

Any  tribe/consortium  that  is  in  the 
applicant  pool,  or  has  been  selected 
from  the  applicant  pool  or  that  has  an 
existing  AFA. 

11000.63  Under  wfhat  drcumatancaa  may 
planning  and  negotiation  granta  be  awarded 

At  the  discretion  of  the  Director, 
grants  may  be  awarded  when  requested 
by  the  tribe.  Tribes/consortia  may 
submit  only  one  application  per  year  for 
a  grant  under  this  section. 

f  1000.64  How  doaa  itM  trtba^conaorthim 
know  whan  and  how  to  apply  to  08Q  for  a 
planning  and  nagedalion  grant? 

When  hmds  are  available,  the  Director 
will  publish  a  notice  in  the  Federal 
Register  announcing  their  availability 
and  a  deadline  for  submitting  an 
application. 

fiooaes    What  Mnda  of  acUvMaa  do 
planning  and  nagotiotlon  granta  aupport? 

The  planning  and  negotiation  grants 
support  activities  such  as,  but  not 
limited  to,  the  following: 

(a)  Information  gathering  and 
analysis: 

(b)  Planning  activities,  which  may 
include  notification  and  consultation 
with  the  appropriate  non-BIA  bureau 
and  identification  and/or  analysis  of 
activities,  resources,  and  capabilities 
that  may  be  needed  for  the  tribe/ 
consortium  to  assiune  non-BIA 
proorams;  and 

(c)  Negotiation  activities. 

f100a66    What  muat  be  mdudad  m  the 


specified  in  the  announcement  to 
determine  whether  or  not  the 
applications  include  the  required 
elements  outlined  in  the  announcement. 
The  OSG  must  rank  the  complete 
applications  submitted  by  the  deadline 
using  the  criteria  in  §  1000.70. 

flOOO.66    May  non-BIA  buraaua  provlda 
teefMilcal  aealatanoa  to  a  trflM/oonaortkjm 
In  drafting  Na  planning  grant  application? 

Yes.  Upon  request  from  the  tribe/ 
consortium,  a  non-BIA  bureau  may 
provide  technical  assistance  to  the  tribe/ 
consortiiun  in  the  drafting  of  its 
planning  grant  application. 

11000.60    How  can  a  trttM^conaortlum 
olMaln  commanta  or  ealactlon  documanta 
after  080  haa  made  a  dadalon  on  a 
planning  grant  applicatton? 

A  tribe/consortium  may  request 
comments  or  selection  dociunents  under 
the  Freedom  of  Information  Act. 


(a)  Written  notification  by  the 
governing  body  or  its  authorized 
representative  of  the  tribe/consortium's 
intent  to  engage  in  planning/negotiation 
activities  like  those  described  in 
§1000.65: 

(b)  Written  description  of  the 
planning  and/or  negotiation  activities 
that  the  tribe/consortium  intends  to 
undertake,  including,  if  appropriate, 
documentation  of  the  relationship 
between  the  proposed  activities  and  the 
tribe/consortium: 

(c)  The  proposed  timeline  for 
completion  of  the  planning  and/or 
negotiation  activities  to  be  undertaken: 
and 

(d)  The  amount  requested  firom  the 
OSG. 


f100a67    How  wW  the  DIraetor 


The  Director  must  review  all  grant 
applications  received  by  the  date 


f  1000.70    What  crttorta  wW  the  Director 
uaa  to  rank  the  appMcaHona  and  hoi 
maximum  polnta  can  Im  awarded  for  each 
criterion? 

The  Director  will  use  the  following 
criteria  and  point  system  to  rank  the 
applications: 

(a)  The  application  contains  a  clear 
statement  of  objectives  and  timelines  to 
complete  the  proposed  planning  or 
negotiation  activity  and  demonstrates 
that  the  objectives  are  legally  authorized 
and  achievable.  (20  points) 

(b)  The  proposed  budget  expenses  are 
reasonable.  (10  points) 

(c)  The  proposed  project  demonstrates 
a  new  or  unique  approach  to  tribal  self- 
governance  or  broadens  self-governance 
to  include  new  activities  within  the 
Department.  (5  points) 

f1000.7l    la  ttiera  an  appeal  within  OOI  of 
a  dadalon  t»y  the  DIraetor  not  to  award  a 
grant  under  iNa  aulipart? 

No.  All  decisions  made  by  the 
Director  to  award  or  not  to  award  a  grant 
under  this  subpart  are  final  for  the 
Department  of  the  Interior. 

|100a72   WMthaOSOnodfytrtoaaf 
cooaerUa  and  aftectod  norvBiA  bureaus  of 
ma  reeuna  oi  me  eeMcnon  procssvr 

Yes.  The  OSG  will  notify  all  applicant 
tribes/consortia  and  affected  non-BIA 
bureaus  in  writing  as  soon  as  possible 
after  completing  the  selection  process. 

11000.73   Once  a  tribe/oonaortium  haa 
bean  awarded  a  grant,  may  the  trllia^ 
conaortlum  obtain  Information  from  a  noiv 
BIA  bureau? 

Yes.  See  §§  1000.159-162. 


Subpart  E— AniHMl  Fufidkig 
Agraamants  for  Bureau  of  Indian 
Affalra  ProQiama 

11000.78   Whatlathepurpoaeelthia 
aubpart? 

This  subpart  describes  the 
components  of  annual  funding 
agreements  for  Bureau  of  Indian  Affairs 
(BIA)  programs. 

f  1000.79    What  la  an  annual  funding 
agreement  (AFA)? 

Annual  funding  agreements  are 
legally  binding  and  mutually 
enforceable  written  agreements 
negotiated  and  entered  into  annually 
between  a  Self-Governance  tribe/ 
consortium  and  the  Bureau  of  Indian 
Affairs. 

Contents  and  Scope  of  Annual  Funding 
Agieenients 

f  1000.60    What  typaa  of  provialona  muat 
be  Included  m  a  BIA  AFA? 

Each  AFA  must  specify  the  programs 
and  it  must  also  specify  the  applicable 
funding: 

(a)  Retained  by  BIA  for  "inherently 
federal  functions"  identified  as 
"residuals."  (See  §  1000.91.) 

(b)  Transferred  or  to  be  transferred  to 
the  tribe/consortium.  (See  §  S  1000.94- 
1000.97.) 

(c)  Retained  by  the  BIA  to  carry  out 
functions  that  the  tribe/consortiiun 
could  have  assumed  but  elected  to  leave 
with  BIA.  (See  §  1000.98.)  4. 

f  1000.81    Can  addlttonal  provialona  be 
Included  In  an  AFA? 

Yes.  Any  provision  that  the  parties 
mutually  agreed  upon  may  be  included 
in  an  AFA. 

S1000.82  Doaaatribateonoortlumhave 
the  right  to  Include  provialona  of  Title  I  of 
f>ub.  L  93-638  In  an  AFA? 

Yes.  Under  Pub.  L.  104-109,  a  tribe/ 
consortium  has  the  right  to  include  any 
provision  of  Title  I  of  Pub.  L.  93-638  in 
an  AFA. 

f  1000.83    Can  a  tribateonaortium  negottato 
an  AFA  with  a  term  that  exoeada  one  year? 

Yes.  At  the  option  of  the  tribe/ 
consortiiun,  and  subject  to  the 
availabiUty  of  Congressional 
appropriations,  a  tribe/consortium  may 
negotiate  an  AFA  with  a  term  that 
exceeds  one  year  in  accordance  with 
secUon  105(c)(1)  of  Title  I  of  Pub.  L.  93- 
638. 

Determining  What  Programs  May  Be 
Included  in  an  AFA 

f  1000.84   What  typaa  of  programa  may  be 
Included  In  an  AFA? 

A  tribe/consortium  may  include  in  its 
AFA  programs  administered  by  BIA, 


without  regard  to  the  BIA  agency  or 
office  which  administers  the  program, 
including  any  program  identified  in 
section  403(b)(1)  of  the  Act. 

f  1000.86    How  does  the  AFA  apecify  the 
aervicea  provided,  funcUona  performed, 
and  raaponaibllltiea  aaaumed  by  the  tribe/ 
conaortlum  and  thoae  retained  t>y  tlie 
Secretary? 

(a)  The  AFA  must  specify  in  writing 
the  services,  functions,  and 
responsibihties  to  be  assiuned  by  the 
tribe/consortium  and  the  functions, 
services,  and  responsibilities  to  be 
retained  by  the  Secretary. 

(b)  Any  division  of  respNjnsibilities 
between  the  tribe/consortium  and  BIA 
should  be  clearly  stated  in  writing  as 
part  of  the  AFA.  Similarly,  when  there 
is  a  relationship  between  the  program 
and  BIA's  residual  responsibility,  the 
relationship  should  be  in  writing. 

§1000.86    Do  tribea/consortia  need 
Secretarial  approval  to  redaaign  BIA 
programa  that  the  triba/conaortium 
adminlatera  under  an  AFA? 

No. 

(a)  The  Secretary  does  not  have  to 
approve  a  redesign  of  a  program  under 
the  AFA,  except  when  the  redesign 
involves  a  waiver  of  a  regulation.  In 
such  cases,  the  Secretary  must  approve, 
in  accordance  with  subpart  J  of  ttiis  part, 
the  waiver  before  redesign  takes  place. 

(b)  This  section  does  not  authorize 
redesign  of  programs  where  other 
prohibitions  exist.  Redesign  shall  not 
result  in  the  tribe/consortium  being 
entitled  to  receive  more  or  less  funding 
for  the  program  from  the  BIA. 

(c)  Redesign  of  construction  project(s) 
included  in  an  AFA  must  be  done  in 
accordance  with  subpart  K  of  this  part. 

5 1 000.87  Can  the  terms  and  conditions  In 
an  AFA  be  amended  during  the  year  It  Is  in 
affect? 

Yes,  terms  and  conditions  in  an  AFA 
may  be  amended  dtuing  the  year  it  is  in 
effect  as  agreed  to  by  both  the  tribe/ 
consortium  and  the  Secretary. 

Determining  AFA  Amounts 

11000.88  What  ftinda  muat  be  tranatarred 
to  a  triba/conaorUum  under  an  AFA? 

(a)  At  the  option  of  the  tribe/ 
consortium,  the  Secretary  must  provide 
funds  to  the  tribe/consortiiun  through 
an  AFA  for  programs,  including: 

(1)  An  amount  equal  to  the  amoimt 
that  the  tribe/consortium  would  have 
been  eligible  to  receive  under  contracts 
and  grants  for  direct  programs  and 
contract  support  under  Title  I  of  Pub.  L. 
93-638.  as  amended; 

(2)  Any  funds  that  are  specifically  or 
functionally  related  to  providing 
services  and  benefits  to  the  tribe/ 


consortiiun  or  its  members  by  the 
Secretary  without  regard  to  the 
organizational  level  within  the  BIA 
where  such  functions  are  carried  out: 
and 

(3)  Any  funds  otherwise  available  to 
Indian  tribes  or  Indians  for  which 
appropriations  are  made  to  agencies 
other  than  the  Department  of  the 
Interior; 

(b)  Examples  of  the  funds  referred  to 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  are: 

(1)  A  tribe/consortium's  Pub.  L.  93- 
638  contract  amounts; 

(2)  Negotiated  amoimts  of  Agency, 
Area,  and  Central  Office  funds, 
including  previously  undistributed 
funds  or  new  progreuns  on  the  same 
basis  as  they  are  made  available  to  other 
tribes; 

(3)  Other  recurring  funding; 

(4)  Non-recurring  funding; 

(5)  Special  projects,  if  applicable; 

(6)  Construction; 

(7)  Wildland  Firefighting  accounts; 

(8)  Competitive  grants;  and 

(9)  Congressional  earmarked  funding. 

(c)  An  example  of  the  funds  referred 
to  in  [)aragraph  (a)(3)  of  this  section  is 
Federal  Highway  Administration  funds. 

§  1 000.89    What  funds  may  not  be  includad 
in  an  AFA? 

Funds  prohibited  from  inclusion 
under  section  403(b)(4)  of  the  Act  may 
not  be  included  in  an  AFA. 

§  1 000.90    May  the  Secretary  place  any 
requirements  on  programa  and  funds  tftat 
are  othenvise  available  to  trlbea/consortia 
or  Indiana  for  which  approprlationa  are 
made  to  agencies  other  than  DOI? 

No.  Unless  the  Secretary  is  required  to 
develop  terms  and  conditions  which  are 
required  by  law  or  which  are  required 
by  the  agency  to  which  the 
appropriation  is  made. 

§  1000.91    What  are  BIA  reaidual  funds? 

BLA  residual  funds  are  the  funds 
necessary  to  carry  out  the  inherently 
federal  functions  that  must  be 
performed  by  federal  officials  if  all 
tribes  assume  responsibihties  for  all  BIA 
programs. 

$1000.92    How  la  BIA'a  reaidual 


(a)  Generally,  residual  levels  will  be 
determined  through  a  process  that  is 
consistent  with  the  overall  process  used 
by  the  BIA.  For  purposes  of  negotiation, 
by  March  1  or  within  30  days  following 
release  of  the  President's  budget, 
whichever  is  later,  the  Department  must 
publish  a  notice  in  the  Federal  Register 
notifying  tribes/consortia  of  the 
availability  of  a  Ust  which  identifies: 


(1)  Those  functions  it  believes  are 
residual,  in  accordance  with  the 
definition  in  §  1000.91; 

(2)  The  legal  authority  for  its 
determination; 

(3)  The  estimated  funding  level;  and 

(4)  The  organizational  level  within  the 
BIA  where  the  programs  are  being 
performed. 

(b)  There  must  be  functional 
consistency  throughout  BIA  in  the 
determination  of  residuals.  The 
determination  must  be  based  upon  the 
functions  actually  being  performed  by 
BIA  at  the  resi>ective  office. 

(c)  The  Ust  of  residual  functions  may 
be  amended  annually  if  programs  are 
added  or  deleted  or  if  statutory  or  final 
judicial  determinations  mandate. 

(d)  If  the  BIA  and  a  participating 
tribe/consortium  disagree  over  the 
content  of  the  list  of  residual  functions 
or  amoimts,  a  participating  tribe/ 
consortium  may  request  the  Deputy 
Commissioner-Indian  Affairs  to 
reconsider  residual  levels  for  particular 
programs. 

(1)  The  Deputy  Commissioner  must 
make  a  written  determination  on  the 
request  within  30  days  of  receiving  it. 

(2)  The  tribe/consortium  may  appeal 
the  Deputy  Commissioner's 
determination  to  the  Assistant 
Secretary — Indian  Affairs. 

(3)  The  decision  by  the  Assistant 
Secretary — Indian  Affairs  is  final  for  the 
Department. 

§  1000.93    May  a  tribe/consortium  continue 
to  negotiate  an  AFA  pending  an  appeal  of 
the  reaidual  list? 

Yes.  Pending  appeal  of  an  item  on  the 
annual  list  of  residual  activities,  any 
tribe/consortium  may  continue  to 
negotiate  an  AFA  using  the  Assistant 
Secretary's  Ust  of  residual  activiti^. 
This  Ust  will  be  subject  to  later 
adjustment  based  on  the  final 
determination  of  a  tribe/consortium's 
appeal. 

§1000.94   What  is  a  tribal  share? 

A  tribal  share  is  the  amount 
determined  for  that  tribe/consortium  for 
a  particular  program  at  the  BIA  area, 
agency,  and  central  office  levels.     _ 

§1000.95    How  is  a  trtba/conaortlum'a 
share  of  funds  to  be  includad  in  an  AFA 
determined? 

There  are  typically  two  methods  for 
determining  the  amount  of  funds  to  be 
included  in  the  AFA: 

(a)  Formuh-driven.  For  formula- 
driven  programs,  a  tribe/consortium's 
amount  is  determined  by  first 
identifying  the  residual  funds  to  be 
retainmi  by  the  BIA  to  perform  its 
inherently  federal  functions  and  second, 
by  applying  the  distribution  formula  to 
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the  remaining  eUgible  funding  for  each 
pronant  involved. 

(1)  Distribution  formulas  must  be 
reasonably  related  to  the  function  or 
service  performed  by  an  ofhce,  and 
must  be  consistently  appUed  to  all  tribes 
within  each  area  and  agency  office. 

(2)  The  process  in  paragraph  (a)  of 
this  section  for  calculating  a  tribe's 
funding  under  self-governance  must  be 
consistent  with  the  process  used  for 
calculating  funds  available  to  non-self- 
govemance  tribes. 

(b)  Tribal-specific.  For  programs 
whose  funds  are  not  distributed  on  a 
formula  basis  as  described  in  paragraph 
(a)  of  this  section,  a  tribe's  funding 
amount  will  be  determined  on  a  tribe- 
by-tribe  basis  and  may  differ  between 
tribes.  Examples  of  these  funds  may 
include  special  project  funding, 
awarded  competitive  grants,  earmarked 
funding,  and  construction  or  other  one- 
time or  non-recurring  funding  for  which 
a  tribe  is  eligible. 

flOOQ.M    Can  a  triba/ooneomum  negoltale 
•  tribal  ahare  for  programs  outelde  Its  arae/ 
agarwy? 

Yes.  Where  BLA  services  for  a 
particular  tribe/consortium  are  provided 
from  a  location  outside  its  immediate 
agency  or  area,  the  tribe  may  negotiate 
its  share  hom  the  BIA  location  where 
the  service  is  actually  provided. 

fi000.»7    May  a  triba/oonaortkim  obtain 
fundk^  that  Is  dIslrttMJted  on  a 
diaersttonary  or  competltlvs  basis? 

Yes.  Unless  otherwise  provided  for  in 
this  part,  funds  provided  for  Indian 
services/programs  which  have  not  been 
mandated  by  Congress  to  be  distributed 
to  a  comp>etitive/discretionary  basis  may 
be  distributed  by  a  tribe/consortium 
under^a  formula-driven  method,  la 
order  to  receive  such  funds,  a  tribe/ 
consortium  must  be  eligible  and  qualify. 
A  tribe/consoriium  that  receives  such 
funds  under  a  formula-driven 
methodology  would  no  longer  be 
eligible  to  compete  for  these  funds. 

f1000.M  Are  all  funda  MsntHlad  as  tribal 
sharaa  always  paid  to  ths  tribs/oonsortlutn 
undsranAFA7 

No.  At  the  discretion  of  the  tribe/ 
consortium,  tribal  shares  may  be  left,  in 
whole  or  in  pari,  with  the  BIA  for 
certain  programs.  This  is  referred  to  as 
a  "retained  tribal  share."  (See 
$  1000.80.) 


f  1000.99    How  are  savings  that  reauit  from 
dowHsliInQ  aliocaiad7 

Funds  that  are  saved  as  a  result  of 
downsizing  in  the  BIA  are  allocated  to 
tribes/consortia  in  the  same  manner  as 
tribal  shares  as  provided  for  in 
§1000.95. 


f  1000.100    Del 
Oacralarlal  approval  le  raaiocrts  funds 
batwaan  programa  that  the  Mba/conaortlum 
admlnlalsrs  under  the  AFA7 

No.  Unless  otherwise  required  by  law, 
the  Secretary  does  not  have  to  approve 
the  reallocation  of  funds  between 
programs. 

1 1000.101    Can  funding  amounta 
nagoliatad  In  an  AFA  be  adjuatsd  during  the 
year  H  la  In  effect? 

Yes,  funding  amoimts  negotiated  in 
an  AFA  may  be  adjusted  under  the 
following  circumstances: 

(a)  Congressional  action.  (1) 
Increases/decreases  as  a  result  of 
Congressional  appropriations  and/or  a 
directive  in  the  statement  of  managers 
accompanying  a  conference  report  on  an 
appropriations  bill  or  continuing 
resolution. 

(2)  General  decreases  due  to 
Congressional  action  must  be  applied 
consistently  to  the  BIA,  self-governance 
tribes/consortia,  and  tribes/consortia  not 
participating  in  self-governance. 

(3)  General  increases  due  to 
Congressional  appropriations  must  be 
applied  consistently,  except  where  used 
to  achieve  equitable  distribution 
between  areas. 

(4)  A  tribe/consortium  will  be  notified 
of  any  decrease  and  be  provided  an 
opportunity  to  reconcile. 

(b)  Mistakes.  If  the  tribe/consortium 
or  the  Secretary  can  identify  and 
document  substantive  errors  in 
calculations,  the  parties  will  renegotiate 
the  amounts  and  make  every  effort  to 
correct  such  errors. 

(c)  Mutual  Agreement.  Both  the  tribe/ 
consortium  and  the  Secretary  may  agree 
to  renegotiate  amounts  at  any  time. 

Establishing  Self-GoTemance  Base 
Budgets 

f  1000.102    VVhat  ara  aaN-govemanoa  baaa 
budgata? 

(a)  A  tribe/consortium  self-governance 
base  budget  is  the  amount  of  recurring 
funding  identified  in  the  President's 
annual  budget  request  to  Congress.  This 
amount  must  be  adjusted  to  reflect 
subsequent  Congressional  action.  It 
includes  amounts  which  are  eligible  to 
be  base  transferred  or  have  been  base 
transferred  from  BIA  budget  accounts  to 
self-governance  budget  accounts.  As 
allowed  by  Congress,  self-governance 
base  budgets  are  derived  from: 

(1)  A  tribe/consortium's  Pub.  L  93- 
638  contract  amounts; 

(2)  Negotiated  agency,  area,  and 
central  office  amounts; 

(3)  Other  recurring  funding; 

(4)  Special  projects,  if  applicable; 

(5)  Programmatic  short&ll; 


(6)  Tribal  priority  allocation  increases 
and  decreases  (including  contract 
support  funding); 

(7)  Pay  costs  and  retirement  cost 
adjustments;  and 

(8)  Any  other  inflationary  cost 
adjustments. 

(b)  Self-governance  base  budgets  must 
not  include  any  non-recumng  program 
funds,  construction  and  wildland 
firefighting  accounts.  Congressional 
earmarks,  or  other  funds  specifically 
excluded  by  Congress.  These  funds  are 
negotiated  annually  and  may  be 
included  in  the  AFA  but  must  not  be 
included  in  the  self-governance  base 
budget. 

f  1000.103    OnoeatrlbWoonaortluffl 
aatabNafiaa  a  baaa  budget,  are  funding 
amounta  rsnagoUalsd  each  year? 

No.  Unless  the  tribe/consortium 
desires  to  renegotiate  these  amounts.  If 
the  tribe/consortium  renegotiates 
funding  levels,  it  must  negotiate  all 
funding  levels  in  the  AFA  using  the 
process  for  determining  residuals  and 
funding  amounts  on  the  same  basis  as 
other  tribes.  Self-governance  tribes/ 
consortia  will  be  eligible  for  funding 
amoimts  of  new  programs  or  available 
programs  not  previously  included  in  the 
AFA  on  the  same  basis  as  other  tribes. 

f  1000.104    Muat  a  tribatoonaorttum  with  a 

baaa  budget  or 

program  amounta 

impiamaniaQon  oi  mis 

trtbai  sharaa  and  rasMual  amounta? 

No. 

(a)  At  tribal  option,  a  tribe/consortium 
may  retain  funding  amounts  that: 

(1)  Were  either  base  ehgible  or  in  the 
tribe's  base;  and 

(2)  Were  negotiated  before  this  part  is 
promulgated. 

(b)  If  a  tribe/consortium  desires  to 
renegotiate  the  amounts  referred  to  in 
paragraph  (a)  of  this  section,  the  tribe/ 
consortium  must  negotiate  all  funding 
included  in  the  AFA  utilizing  the 
process  for  determining  residuals  and 
funding  amounts  on  the  same  basis  as 
other  tribes. 

(c)  Self-governance  tribes/consortia 
are  eligible  for  funding  amounts  for  new 
or  available  programs  not  previously 
included  in  the  AFA  on  the  same  basis 
as  other  tribes/consortia. 

f  1000.106    How  are  aalf-govamanoe  baaa 
budgata  aatabllshad? 

At  the  request  of  the  tribe/consortium, 
a  self-governance  base  budget 
identifying  each  tribe's  funding  amount 
is  included  in  the  BLA's  budget 
justification  for  the  following  year, 
subject  to  Congressional  appropriation. 


flOOO.109    How aiaaalf-govamanoa baaa 


Self-governance  base  budgets  must  be 
adjusted  as  follows: 

(a)  Congressional  action.  (1) 
Increases/decreases  as  a  result  of 
Congressional  appropriations  and/or  a 
directive  in  the  statement  of  managers 
accompanying  a  conference  report  on  an 
appropriations  bill  or  continuing 
resolution. 

(2)  General  decreases  due  to 
Congressional  action  must  be  appUed 
consistently  to  the  BIA,  self-govemance 
tribes/consortia,  and  tribes/consortia  not 
participating  in  self-govemance. 

(3)  Ganeral  increases  due  to 
Congressional  appropriations  must  be 
applied  consistently,  except  where  used 
to  achieve  equitable  distribution 
between  areas. 

(4)  A  tribe/consortium  will  be  notified 
of  any  decrease  and  be  provided  an 
opportimity  to  reconcile. 

(b)  Mistakes.  If  the  tribe/consortium 
or  the  Secretary  can  identify  and 
document  substantive  errors  in 
calculations,  the  parties  will  renegotiate 
such  amounts  and  make  every  effort  to 
correct  such  errors. 

(c)  Mutual  agreement.  Both  the  tribe/ 
consortium  and  the  Secretary  may  agree 
to  renegotiate  amounts  at  any  time. 

Subpart  F— Non-BIA  Annual  Salf- 
Qovemartca  Compacta  and  Funding 
Agreements 

Purpose 

f  1000.1 10    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  program 
eligibility,  funding,  terms,  and 
conditions  of  AFAs  for  non-BIA 
programs. 

f  1000.111    What  is  an  annual  funding 
agreement  for  a  non-BIA  program? 

Annual  funding  agreements  for  non- 
BIA  programs  are  legally  binding  and 
mutually  enforceable  agreements 
between  a  biueau  and  a  tribe/ 
consortium  participating  in  the  self- 
govemance  program  that  contain  a 
description  of  that  portion  or  portions  of 
a  bureau  program  that^are  to  be 
performed  by  the  tribe/consortiiun  and 
associated  funding,  terms,  and 
conditions  under  which  the  tribe/   ■ 
consortium  will  assume  a  program,  or 
portion  thereof. 

Eligibility 

S  1000.112    What  non-BIA  programs  are 
allgMa  for  inclusion  in  an  annual  funding 
agreement? 

Programs  authorized  by  sections 
403(b)(2)  and  section  403(c)  of  the  Act 
are  eligible  for  inclusim  in  AFAs.  The 


Secretary  will  annually  pubfish  a  list  of 
these  programs  in  accordance  with 
section  405(c)(4). 

f  1000.113    What  programa  are  included 
under  aacUon  403(c)? 

Department  of  the  Interior  programs 
of  special  geographic,  historical,  or 
cultural  significance  to  participating 
tribes,  individually  or  as  members  of  a 
consortium,  are  eligible  for  inclusion  in 
AFAs  under  section  403(c). 

§1000.114    What  doaa  "special 
geographic  hiatorlcal  or  cultural"  mean? 

(a)  Geographic  generally  refers  to  all 
lands  presently  "on  or  near"  an  Indian 
reservation,  and  all  other  lands  within 
"Indian  country",  as  defined  by  18 
U.S.C.  1151.  In  addition,  geographic 
includes: 

(1)  Lands  of  former  reservations; 

(2)  Lands  conveyed  or  to  be  conveyed 
under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA); 

(3)  Judicially  established  aboriginal 
lands  of  a  tribe  or  a  consortium  member 
or  as  verified  by  the  Secretary;  and 

(4)  Lands  and  wat««  and  pertaining 
to  Indian  rights  in  natural  resources, 
hunting,  fishing,  gathering,  and 
subsistence  activities,  provided  or 
protected  by  treaty  or  other  applicable 
law. 

(b)  Historical  generally  refers  to 
programs  or  lands  having  a  particular 
history  that  is  relevant  to  the  tribe.  For 
example,  particular  trails,  forts, 
significant  sites,  or  educational 
activities  that  relate  to  the  history  of  a 
particular  tribe. 

(c)  Cultural  refers  to  programs,  sites, 
or  activities  as  defined  by  individual 
tribal  traditions  and  may  include,  for 
example: 

(1)  Sacred  and  medicinal  sites; 

(2)  Gathering  medicines  or  materials 
such  as  grasses  for  basket  weaving;  or 

(3)  Other  traditional  activities, 
including,  but  not  limited  to; 
subsistence  hunting,  fishing,  and 
gathering. 

§1000.115    Does  the  law  establish  a 
contracting  preference  fbr  programs  of 
spedai  geographic,  historical,  or  cultural 
significanca? 

Yes.  If  there  is  a  special  geographic, 
historical,  or  cultural  significance  to  the 
program  or  activity  administered  by  the 
bureau,  the  law  affords  the  bureau  the 
discretion  to  include  the  programs  or 
activities  in  an  AFA  on  a  non- 
competitive basis. 

§1000.116    Arsthsre  any  programs  that 
may  not  be  included  In  an  AFA? 

Yes.  Section  403(k)  of  the  Act 
excludes  from  the  program: 
(a)  Inherently  feaerd^ functions;  and 


(b)  Programs  where  the  statute 
estabhshing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  tribe/consortium,  except 
as  provided  in  §  1000.117. 

§1000.117    Doasatrlbe/conaortlumnaad 
to  be  identified  in  an  authorizing  atatuts  in 
order  for  a  program  or  slemant  of  a 
program  to  be  Included  In  a  non-BIA  AFA? 

No.  The  Act  favors  the  inclusion  of  a 
wide  range  of  programs. 

§1000.118    Will  tribes/consortia  participats 
In  the  Secretary's  determination  of  what  is 
to  be  Indudsd  on  the  annual  list  of  avaHaMs 
programa? 

Yes.  The  Secretary  must  consult  each 
year  with  tribes/consortia  participating 
in  self-govemance  programs  regarding 
which  bureau  programs  are  eligible  for 
inclusion  in  AFAs. 

§1000.119    How  will  the  Secretary  consult 
with  tribes/consortis  in  developing  the  Hst 
of  availat>le  programs? 

(a)  On,  or  as  near  as  possible  to, 
October  1  of  each  year,  the  Secretary 
must  distribute  to  each  participating 
self-govemance  tribe/consortium  the 
previous  year's  list  of  available 
programs  in  accordance  with  section 
405(c)(4)  of  the  Act.  The  list  must 
indicate  all  of  the  Secretary's  proposed 
additions  and  revisions  for  the  coming 
year  with  an  explanation. 

(b)  The  tribes/consortia  receiving  the 
proposed  list  will  have  30  days  from 
receipt  to  comment  in  writing  on  the 
Secretary's  proposed  revisions  and  to 
provide  additions  and  revisions  of  their 
own  for  consideration  by  the  Secretary. 

(c)  The  Secretary  will  carefully 
consider  these  comments  before 
publishing  the  list  as  required  by 
section  405(c)(4)  of  the  Act. 

(d)  If  the  Secretary  does  not  plan  to 
include  a  tribal  suggestion  or  revision  in 
the  final  published  list,  he/she  must 
provide  an  explanation  of  his/her 
reasons  if  requested  by  a  tribe. 

§1000.120    What  elae  Is  on  ths  list  in 
addition  to  eliglbla  programs? 

The  list  will  also  include 
programmatic  targets  and  an  initial 
point  of  contact  for  each  bureau. 
Programmatic  targets  will  be  established 
as  part  of  the  consultation  process 
described  in  §  1000.119. 

§1000.121    May  a  bureau  nagodate  with  a 
triba/conaortlum  for  programs  not 
specifically  included  on  the  anruial  section 
406(c)  liar? 

Yes.  The  annual  Ust  will  sf>ecify  that 
bureaus  vtdU  negotiate  for  other 
programs  eUgible  under  section 
403(b)(2)  when  requested  by  a  tribe/ 
consortium.  Bureaus  may  negotiate  for 
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section  403(c)  programs  whether  or  not 
they  are  on  the  list. 

11000.122    HowwIMaburMunegotlalsan 
annual  funding  agraemant  tor  a  program  of 
•pedal  gaograpMc.  historical,  or  cultural 
atgniflcanoa  to  mora  than  one  trilM? 

(a)  If  a  program  is  of  special 
geographic,  historical,  or  cultural 
significance  to  more  than  one  tribe,  the 
bureau  may  allocate  the  program  among 
the  several  tribes/consortia  or  select  one 
tribe/consortium  with  whom  to 
nmotiate  an  AFA. 

(d)  hi  making  a  determination  under 
paragraph  (a)  of  this  section,  the  bureau 
will,  in  consultation  with  the  afliacted 
tribes,  consider: 

(1)  The  special  significance  of  each 
tribe's  or  consortium  member's  interest; 
and 

(2)  The  statutory  objectives  being 
served  by  the  bureau  program. 

(c)  The  biu-eau's  decision  will  be  final 
for  the  Department.         ' 

f100ai23    Whan«M1Na< 


It  will  occur  during  the  pre- 
negotiation  process,  subject  to  the 
timeframes  in  §§  1000.161  and 
1000.162. 

Funding 


f100ai24    Whatnmdai 
In  an  AFA? 


lie  oa  provMno 


The  amount  of  funding  to  be  included 
in  the  AFA  is  determined  using  the 
following  principles: 

(a)  403(b)(2l  programs.  In  general, 
funds  are  provided  in  an  AFA  to  the 
tribe/consortium  in  an  amount  equal  to 
the  amount  that  it  is  eligible  to  receive 
under  section  106  of  Pub.  L.  93-638. 

(b)  403(c)  Programs. 

(1)  The  AFA  will  include: 

(i)  Amounts  equal  to  the  direct  costs 
the  bureau  would  have  incurred  were  it 
to  operate  that  program  at  the  level  of 
work  mutually  agreed  to  in  the  AFA; 
and 

(ii)  Allowable  indirect  costs. 

(2)  A  bureau  is  not  required  to  include 
management  and  support  funds  from 
the  regional  or  central  office  level  in  an 
AFA,  unless: 

(i)  The  tribe/consortium  will  perform 
work  previously  performed  at  the 
regional  or  central  office  level; 

(ii)  The  work  is  not  compensated  in 
the  indirect  cost  rate:  and 

(iii)  Including  management  and 
suppcvt  coats  in  the  AFA  that  does  not 
result  in  the  tribe/consortiiun  being  paid 
twice  for  the  same  work  when  the  Office 
of  the  Inspector  General  (OIG)  indirect 
cost  rate  is  applied. 

(c)  Funding  Limitations.  The  amount 
of  funding  must  be  subject  to  the 


availability  and  level  of  Congressional 
appropriations  to  the  bureau  for  that 
program  or  activity.  As  the  various 
bureaus  use  somewhat  differing 
budgeting  practices,  determining  the 
amount  of  funds  available  for  inclusion 
in  the  AFA  for  a  particular  program  or 
activity  is  likely  to  vary  among  bureaus 
or  programs. 

(1)  The  AFA  may  not  exceed  the 
amount  of  funding  the  bureau  would 
have  spent  for  direct  operations  and 
indirect  support  and  management  of 
that  program  in  that  year. 

(2)  The  AFA  must  not  include 
funding  for  programs  still  performed  by 
the  bureau. 

I1000.12S    How  are  Indirect  coat  ralaa 
determined? 

The  Department's  Inspector  General 
or  other  cognizant  inspector  general  and 
the  tribe/consortium  negotiate  indirect 
cost  rates  based  on  the  provisions  of 
OMB  Circular  A-87  or  other  appUcable 
Office  of  Management  and  Budget  cost 
circular  and  the  provisions  of  Title  I  of 
Pub.  L.  93-638.  These  rates  are  used 
generally  by  all  federal  agencies  for 
contracts  and  grants  with  the  tribe/ 
consortium,  including  self-governance 
agreements.  See  §  1000.129. 

|iooai2e  WW 

coet  rata  alwaya 

No. 

(a)  A  tribe/consortium's  existing 
indirect  cost  rate  should  be  reviewed 
and  renegotiated  with  the  inspector 
general  or  other  cognizant  agency's 
inspector  general  if: 

(1)  Using  the  previously  negotiated 
rate  would  include  the  recovery  of 
indirect  costs  that  are  not  reasonable, 
allocable,  or  allowable  to  the  relevant 
program;  or 

(2)  If  the  previously  negotiated  rate 
would  result  in  an  underrecovery  by  the 
tribe/consortiuin. 

(b)  If  a  tribe/consortium  has  a  fixed 
amount  indirect  cost  agreement  under 
OMB  Circular  A-87,  then: 

(1)  Renegotiation  is  not  required  and 
the  duration  of  the  fixed  amount 
agreement  will  be  that  provided  for  in 
the  fixed  amount  agreement;  or 

(2)  The  tribe/consortium  and  bureau 
may  negotiate  an  indirect  cost  amount 
or  rate  K>r  use  only  in  that  AFA  without 
the  involvement  of  the  appropriate 
inspector  general. 


apply  to  new  AFAa7 


(a)  Applying  the  negotiated  indirect 
cost  rate  to  the  appropriate  direct  cost 
base: 

(b)  Using  the  provisional  rate;  or 

(c)  Negotiating  the  amount  of  indirect 
contract  support. 

f  1000.128    la  there  a  pradatarmlnad  cap  or 
limit  on  indirect  coet  ralaa  or  a  fixed 
fomtuia  for  calculating  Indiract  coat  ralea? 

No.  Indirect  cost  rates  vary  from  tribe 
to  tribe.  The  Secretary's  designee  should 
refer  to  the  appropriate  OIG's  rates  for 
individual  tribes,  which  apply 
govenunent-wide.  Although  this  cost 
rate  is  not  capped,  the  amount  of  funds 
available  for  inclusion  is  capped  at  the 
level  available  under  the  relevant 
appropriation. 

flOOO.129    InalaodoftheapproprialaOIQ 
rale,  la  H  poaaWe  to  aetabNeh  a  fixed 
amount  or  negotialed  rale  for  Indirect  ooeta 
wtiare  funda  ai 


Yes.  OMB  Qrcular  A-87  encourages 
agencies  to  test  fee-for-service 
alternatives.  If  the  parties  agree  to  a 
fixed  price,  fee-for-service  agreement, 
then  they  must  use  OMB  Circular  A-87 
as  a  guide  in  determining  the 
appropriate  price.  Where  limited 
appropriated  funds  are  available, 
negotiating  the  fixed  cost  option  or 
another  rate  may  facilitate  reaching  an 
agreement  with  that  tribe/consortium. 

Other  Terns  and  Conditions 


f  1000.130 

tarma  to  Im  indudad  In  an  AFA  for  non 


f  1000.127    How  doee  the  Secretar/a 
deeignee  determine  ttw  amount  of  Indirect 
contract  eupport  coeis? 

The  Secretary's  designee  determines 
the  amoimt  of  indirect  contract  support 
costs  by: 


Yes,  as  provided  for  by  section 
403(b)(2)  and  403(c)  and  as  necessary  to 
meet  program  mandates. 

Subpart  Q—M«0Otialion  ProcMS  for 
AitniMl  Funding  Agreawante 

Purpoae 

I1000.1S0   Whallathepiirpoeeofthia 
aubpert? 

This  subpart  provides  the  process  and 
timelines  for  negotiating  a  self- 
governance  compact  with  the 
Department  and  an  AFA  with  any 
bureau. 

(a)  For  a  newly  selected  or  currently 
participating  tribe/consortium 
negotiating  an  initial  AFA  with  any 
biueau,  §§1000.156-1000.170. 

(b)  For  a  participating  tribe/ 
consortium  negotiating  a  successor  AFA 
with  any  bureau,  §§  1000.174-1000.176. 

Negotiating  a  Self-GoYeniance  Compact 

flOOaiSI    Whallaaaalffgovemance 
compact? 

A  self-governance  compact  is  an 
executed  document  whicn  affirms  the 
govemment-to-govemment  relationship 


between  a  self-governance  tribe  and  the 
United  States.  The  compact  differs  from 
an  AFA  in  that  parts  of  the  compact 
apply  to  all  bureaus  within  the 
Department  of  the  Interior  rather  than  to 
a  single  bureau. 

govemenoe  compact? 

A  model  format  for  self-governance 
compacts  appeara  in  appendix  A.  A  self- 
governance  compact  should  generally 
include  the  following: 

(a)  The  authority  and  purpose; 

(b)  Terms,  provisions,  and  conditions 
of  the  compact; 

(c)  Obligations  of  the  tribe  and  the 
United  States:  and 

(d)  Other  provisions. 

fl00ai53   Can  a  tribe  negotiata  other 
iMme  end  oondHlona  not  contained  In  the 
mooei  oompacir 

Yes.  The  Secretary  and  a  self- 
governance  tribe/consortium  may 
negotiate  additional  terms  relating  to  the 
govemment-to-govemment  relationship 
between  the  tribe(s)  and  the  United 
States.  For  BIA  programs,  a  tribe/ 
consortium  may  include  any  term  that 
may  be  included  in  a  contract  and 
funding  agreement  under  Title  I  in  the 
model  compact  contained  in  appendix 
A. 

11000.154   CenetribeteoneorUumhavean 
AFA  wllbout  amarmg  into  a  compact? 

Yes,  at  the  tribe's/consortium's 
option. 

flOOO.156   Are  prowtaiona  included  In 
oompacta  that  were  nagodetad  iMfore  tMa 
part4e  Implemented  effective  efler 

mpwniMIIBUUIlT 


Yes. 

(a)  All  provisions  in  compacts  that 
were  negotiated  with  the  BIA  prior  to 
this  part  being  finally  promulgated  by 
the  Department  shall  remain  in  effect  for 
BIA  programs  only  after  promulgation  of 
this  part,  provided  that  each  compact 
contains: 

(1)  Provisions  that  are  authorized  by 
the  Tribal  Self-Governance  Act  of  1994; 
and 

(2)  Are  in  compliance  with  other 
applicable  federal  laws;  and 

(3)  Are  consistent  with  this  part. 

(b)  The  BIA  will  notify  the  tribe/ 
consortium  with  a  previously  negotiated 
comftact  whenever  it  asserts  that  a 
provision  in  such  compact  is  not  in 
accordance  with  the  foregoing 
conditions  and  upon  such  notification 
the  parties  shall  rgpegotiate  the 
provision  within  60  days. 

(c)  If  renegotiation  is  not  successful 
within  60  days  of  the  notice  being 
provided,  the  BIA's  determination  is 
final  for  the  bureau  and  enforceability  of 


the  provisions  shall  be  subject  to  the 
appeals  process  of  this  part.  Pending  a 
final  decision  through  me  appeals 
process,  BIA's  determination  shall  be 
stayed. 

Negotiation  of  Initial  Annual  Funding 
Agreements 

§1000,156   Whatarathephaaeaoftha 
negotiation  proceee? 

There  are  two  phases  in  the 
negotiation  process: 

(a)  The  information  phase;  and 

(b)  The  negotiation  phase. 

§1000.157   Whomeylnltialethe 
Information  phaae? 

Any  tribe/consortium  which  has  been 
admitted  to  the  program  or  to  the 
appUcant  pool  may  initiate  the 
information  phase. 


to  go  ttwough 
before  Mtiattng  the 


§1000.158    laR 

the  Informetlon  phaee 

negotiation  phaee? 

No.  Tribes  may  go  directly  to  the 
negotiation  phase. 

§l00ai50   How  doee  etrfbeteoneortlum 
InHlale  the  information  phaee? 

A  tribe/consortium  initiates  the 
information  phase  by  submitting  a  letter 
of  interest  to  the  biueau  administering 
a  program  that  the  tribe/consortiiun  may 
want  to  include  in  its  AFA.  A  letter  of 
interest  may  be  mailed,  telefaxed,  or 
hand-delivered  to: 

(a)  The  Director,  OSG,  if  the  request 
is  for  information  about  BIA  programs: 

(b)  The  non-BIA  bureau's  self- 
govemance  representative  identified  in 
the  Secretary's  annual  section  405(c) 
listing  in  the  Federal  Register,  if  the 
request  is  for  information  concerning 
programs  of  non-BIA  bureaus. 

§1000.160   What  la  the  letter  of  Intereat? 

A  letter  of  interest  is  the  initial 
indication  of  interest  submitted  by  the 
tribe/consortium  informing  the  bureau 
of  the  tribe/consortium's  interest  in 
seeking  information  for  the  possible 
negotiation  of  one  or  more  bureau 
programs.  For  non-BIA  biueaus,  the 
program  and  budget  information  request 
should  relate  to  the  program  and 
activities  identified  in  the  Secretary's 
section  405(c)  list  in  the  Federal 
Register  or  a  section  403(c)  request.  A 
letter  of  interest  should  identify  the 
following: 

(a)  As  specifically  as  possible,  the 
program  a  tribe/consortiiun  is  interested 
in  negotiating  under  an  AFA; 

(b)  A  preliminary  brief  explanation  of 
the  cultural,  hist(»ical,  or  geographic 
significance  to  the  tribe/consortium  of 
the  program,  if  applicable: 


(c)  The  scope  of  activity  that  a  tribe/ 
consortium  is  interested  in  including  in 
an  AFA; 

(d)  Other  information  that  may  assist 
the  bureau  in  identifying  the  programs 
that  are  included  or  related  to  the  tribe/ 
consortium's  request; 

(e)  A  request  for  information  that 
indicates  the  type  and/or  description  of 
information  that  will  assist  the  tribe/ 
consortium  in  pursuing  the  negotiation 
process; 

(f)  A  designated  tribal  contact; 

(g)  A  request  for  information  on  any 
funds  that  may  be  available  within  the 
bureau  or  other  known  possible  sources 
of  funding  for  planning  and  negotiating 
an  AFA; 

(h)  A  request  for  information  on  any 
funds  available  within  the  bureau  or 
from  other  sources  of  funding  that  the 
tribe/consortium  may  include  in  the 
AFA  for  planning  or  performing 
programs  or  activities;  and 

(i)  Any  requests  for  technical 
assistance  to  be  provided  by  the  bureau 
in  preparing  documents  or  materials 
that  may  be  required  for  the  tribe/ 
consortium  in  the  negotiation  process. 

§1000.161    When  ahouM  a  tribe/ 
conaordum  aubmH  a  letter  of  imsraet? 

A  letter  of  interest  may  be  submitted 
at  any  time.  Letters  should  be  submitted 
to  the  appropriate  non-BIA  bureaus  by 
March  1;  letters  should  be  submitted  to 
BIA  by  April  1  for  fiscal  year  tribes/ 
consortia  or  May  1  for  calendar  year 
tribes/consortia. 

§1000.162    Whet  steps  doee  the  bureeu 
talia  after  e  letter  of  Intsreet  la  aubmltlad  by 
a  triba/coneortium? 

(a)  Within  15  calendar  days  of  receipt 
of  a  tribe/consortium's  letter  of  interest, 
the  bureau  will  notify  the  tribe/ 
consortium  about  who  will  be 
designated  as  the  bureau's 
representative  to  be  responsible  for 
responding  to  the  tribal  requests  for 
information.  The  bureau  representative 
shall  act  in  good  faith  in  fulfilling  the 
following  responsibilities: 

(1)  Providing  all  budget  and  program 
information  identified  in  paragraph  (b) 
of  this  section,  bom  each  organizational 
level  of  the  bureau(s); 

(2)  Notifying  any  other  bureau 
requiring  notification  and  participation 
under  this  pari. 

(b)  Within  30  calendar  days  of  receipt 
of  the  tribe/consortium's  letter  of 
interest: 

(1)  To  the  extent  that  such  reasonably 
related  information  is  available,  the 
bureau  representative  is  to  provide  the 
information  Usted  in  paragraph  (c)  of 
this  section  consistent  with  the  bureeu's 
budgetary  process; 
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(2)  A  written  explanation  of  why  the 
information  is  not  available  or  not  being 
provided  to  the  tribe/consortiuni's 
contact  and  the  date  by  which  other 
available  information  will  be  provided; 
or 

(3)  If  applicable,  a  written  explanation 
why  the  program  is  unavailable  for 
negotiation. 

(c)  Information  to  be  made  available 
to  the  tribe/consortium's  contact, 
subject  to  the  conditions  of  paragraph 
(b)  of  this  section,  includes: 

(1)  Information  regarding  program, 
budget,  staffing,  and  locations  of  the 
offices  administering  the  program  and 
related  administrative  support  program 
identified  by  the  tribe/consortium: 

(2)  Information  contained  in  the 
previous  year,  present  year,  and  next 
year's  budget  proposed  by  the  President 
at  the  national  program  level  and  the 
regional/local  level. 

(3)  When  appropriate,  the  bureau  will 
be  available  to  meet  with  tribal 
representatives  to  explain  the  budget 
information  provided. 

(4)  Information  used  to  support 
budget  allocations  for  the  programs 
identified  (e.g.,  full  time  equivalents 
and  other  relevant  factors). 

(5)  Information  used  to  operate  and/ 
or  evaluate  a  program,  such  as  statutory 
and  regulatory  requirements  and 
promam  standards. 

(6)  If  applicable,  information 
regarding  how  a  program  is 
administered  by  more  than  one  bureau, 
including  a  point  of  contact  for 
information  for  the  other  bureau(s);  and 

(7)  Other  information  requested  by  the 
tribe/consortium  in  its  letter  of  interest. 

(d)  If  a  bureau  fails  to  provide 
reasonably  related  information 
requested  by  a  tribe/consortium,  the 
tribe/consortium  may  request  in  writing 
that  the  relevant  bureau  head  make  a 
final  decision  for  the  bureau  and/or 
make  an  appropriate  filing  under  the 
Freedom  of  Information  Act. 

f100ai66    How  doe*  a  newty  Mtoctod 
thbe/eonaortlum  Inttiaie  the  negotlatton 


An  authorized  tribal/consortium 
official  submits  a  written  request  to 
negotiate  an  AFA  under  the  Act. 

§1000.166    To  wtKMn  doe*  the  newty 
eaUcUd  trtbWoonaortkim  aubmH  the 
requeal  to  negotlala  an  AFA  and  what 
Intonnalton  shouM  It  contain? 

(a)  For  BIA  programs,  the  tribe/ 
consortium  should  submit  the  request  to 
negotiate  to  the  Director,  OSC.  The 
request  should  identify  the  lead 
nesotiatorfs)  for  the  tribe/consortium. 

(d)  For  non-BIA  bureaus,  the  tribe/ 
consortium  should  submit  the  request  to 
negotiate  to  the  bureau  representative 


designated  to  respond  to  the  tribe/ 
consortium's  request  for  information. 
The  request  should  identify  the  lead 
negotiator(s)  for  the  tribe/consortium 
and,  to  the  extent  possible,  the  specific 
program(s)  that  the  tribe/consortium 
seeks  to  negotiate. 

11000.167   Whailathadaadllnafora 
nmutf  Mil  lad  UlUa/coneorHum  to  i 
raquoat  to  nagollala  an  AFA7 

(a)  For  BIA  programs,  by  April  1  or 
May  1.  respectively,  for  fiscal  year  or 
calendar  year  tribm/consortia. 

(b)  For  non-BIA  programs,  by  May  1. 
The  request  may  be  submitted  later  than 
this  date  when  the  bureau  and  the  tribe/ 
consortium  agree  that  administration  for 
a  partial  year  funding  agreement  is 
feasible. 

f1000.168    How  and  whan  doeathabtiraau 
raapond  to  a  raquaat  to  nagottato7 

Within  15  days  of  receiving  a  tribe/ 
consortium's  request  to  negotiate,  the 
bureau  will  take  the  steps  in  this 
section.  If  more  than  one  bureau  is 
involved,  a  lead  bureau  must  be 
designated  to  conduct  negotiations. 

(a)  If  the  program  is  contained  on  the 
section  405(c)  list,  the  bureau  will 
identify  the  lead  negotiator(s)  and 
awarding  official(s)  for  executing  the 
AFA. 

(b)  If  the  program  is  potentially  of  a 
special  geographic,  cultural,  or  historic 
significance  to  a  tribe/consortium,  the 
bureau  will  schedule  a  pre-negotiation 
meeting  with  the  tribe/consortium  as 
soon  as  possible.  The  purpose  of  the 
meeting  is  to  assist  the  bureau  in 
determining  if  the  program  is  available 
for  negotiation.  Within  10  days  after  the 
meeting: 

(1)  If  the  program  is  available  for 
negotiation,  the  bureau  will  identify  the 
lead  negotiator(s)  and  awarding 
official(s):  or 

(2)  If  the  program  is  unavailable  for 
negotiation,  the  bureau  will  give  to  the 
tribe/consortium  a  written  explanation 
of  why  the  program  is  unavailable  for 
negotiation. 

11000.160    What  iathaprocMa  for 
conducting  the  nagottalion  phaaa? 

(a)  Within  30  days  of  receiving  a 
written  request  to  negotiate,  the  bureau 
and  the  tribe/consortium  will  agree  to  a 
date  to  conduct  an  initial  negotiation 
meeting.  Subsequent  meetings  will  be 
held  with  reasonable  frequency  at 
reasonable  times. 

(b)  Tribe/consortium  and  bureau  lead 
negotiators  must: 

(1)  Be  authorized  to  negotiate  on 
behalf  of  their  government;  and 

(2)  Involve  all  necessary  persons  in 
the  negotiation  process. 


(c)  Once  negotiations  have  been 
successfully  completed,  the  biueau  and 
tribe/consortium  will  prepare  and  either 
execute  or  disapprove  an  AFA  within  30 
days  or  by  a  mutually  agreed  upon  date. 

flOOO.170    Wlwt iaauaa muat tha buraau 
and  the  tribateonaofUum  addreoa  at 


The  negotiation  meetings  referred  to 
in  §  1000.169  must  address  at  a 
minimum  the  following: 

(a)  The  specific  tribe/consortium 
proposal(s)  and  intentions; 

(b)  Legal  or  program  issues  that  the 
bureau  or  the  tribe/consortium  identify 
as  concerns; 

(c)  Options  for  negotiating  programs 
and  related  budget  amounts,  including 
mutually  agreeable  options  for 
developing  alternative  formats  for 
presenting  budget  information  to  the 
tribe/consortium; 

(d)  Dates  for  conducting  and 
concluding  negotiations; 

(e)  Protocols  for  conducting 
negotiations; 

(f)  ResponsibiUty  for  preparation  of  a 
written  summary  of  the  discussions;  and 

(g)  Who  will  prepare  an  initial  draft 
of  the  AFA. 

11000.171    What  happana  whan  tha  AFA  ia 
aignad? 

(a)  After  all  parties  have  signed  the 
AFA.  a  copy  is  sent  to  the  tribe/ 
consortium. 

(b)  The  Secretary  forwards  copies  of 
the  AFA  to: 

(1)  The  House  Subcommittee  on 
Native  Americans  and  Insular  Affairs: 
and 

(2)  The  Senate  Committee  on  Indian 
AflTairs; 

(c)  For  BIA  programs,  the  AFA  is  also 
forwarded  to  each  Indian  tribe/ 
Consortium  served  by  the  BIA  Agency 
that  serves  any  tribe/consortium  that  is 
a  party  to  the  AFA. 

S  1000.172    Whan  doaa  tha  AFA  become 
affactiva?^ 

The  effective  date  is  not  earlier  than 
90  days  after  the  AFA  is  submitted  to 
the  Congressional  committees  under 
§  1000.171(b). 

flOOO.173    WhM  happana  If  tha  triba/ 
eonaortium  and  buraau  nagoltatora  fail  to 
reach  an  agraamant? 

(a)  If  the  tribe/consortium  and  bureau 
representatives  do  not  reach  agreement 
during  the  negotiation  phase  by  the 
mutually  agreed  to  date  for  completing 
negotiations,  the  tribe/consortium  and 
the  bureau  may  each  make  a  last  and 
best  offer  to  the  other  party. 

(b)  If  a  last  and  best  offer  is  not 
accepted  within  15  days,  the  bureau 
will  provide  a  written  explanation  to  the 
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tribe/consortium  explaining  its  reasons 
for  not  entering  into  an  AFA  for  the 
requested  program,  together  with  the 
applicable  statement  prescribed  in 
subpart  R  of  this  part,  concerning  appeal 
or  review  rights. 

(c)  The  tribe/consortium  has  30  days 
from  receipt  of  the  bureau's  written 
explanation  to  file  an  appeal.  Appeals 
are  handled  in  accordance  vrith  subpart 
R  of  this  part. 

Negotiation  Process  for  Successor 
Annual  Funding  Agreements 

f100ai74    WhatiaaaucoaaaorAFA? 

A  successor  AFA  is  a  funding 
agreement  negotiated  after  a  tribe/ 
consortiiun's  initial  agreement  with  a 
bureau  for  continuing  to  perform  a 
particular  program.  The  parties  to  the 
AFA  should  generally  use  the  terms  of 
the  existing  AFA  to  expedite  and 
simplify  the  exchange  of  information 
and  the  negotiation  process. 

f  1000.175    How  does  tha  triba/conaertium 
mttlata  tha  negotiation  of  a  auccaaaor  AFA? 

Although  a  written  request  is 
desirable  to  document  the  precise 
request  and  date  of  the  request,  a 
written  request  is  not  mandatory.  If 
either  party  anticipates  a  significant 
change  in  an  existing  program  in  the 
AFA,  it  should  notify  the  other  party  of 
the  change  at  the  earliest  possible  date 
so  that  the  other  party  may  plan 
accordingly. 

f  1000.176    VVhatiatbaprocaaafor 
nagotiMng  a  auccaaaor  AFA? 

The  tribe/consortium  tmd  the  bureau 
use  the  procedures  in  §§  1000.169- 
1000.170. 

Subpart  H— Limitation  and/or 
Reduction  of  BIA  Services,  Contracts, 
and  Funds 

11000.180    Whatiathapurpoaaofthia 
aubpart? 

This  subpart  prescribes  the  process 
which  the  Secretary  uses  to  determine 
whether  a  BIA  self-governance  funding 
agreement  causes  a  limitation  or 
reduction  in  the  services,  contracts,  or 
funds  that  any  other  Indian  tribe/ 
consortium  or  tribal  organization  is 
eligible  to  receive  under  self- 
determination  contracts,  other  self- 
governance  compacts,  or  direct  services 
from  BIA.  This  type  of  limitation  is 
prohibited  by  section  406(a)  of  Pub.  L. 
93-638.  For  purposes  of  this  subpart, 
tribal  organization  means  an 
organization  eligible  to  receive  services, 
contracts,  or  funds  under  Section  102  of 
Pub.  L.  93-638. 


f  1000.181    To  whom  doaa  tMa  aubpart 
apply? 

Participating  and  non-participating 
tribes/consortia  and  tribal  organizations 
are  subject  to  this  subpart.  It  does  not 
apply  to  the  general  pubUc  and  non- 
Indians. 

S  1000.182    What  aarvieaa.  contracta,  or 
funda  ara  protected  under  aaction  406<a)? 

Section  406(a)  protects  against  the 
actual  reduction  or  limitation  of 
services,  contracts,  or  fimds. 

flOOO.183   Whomayraiaathaiaauaof 
limitation  or  reduction  of  aarvieaa, 
contracta,  or  funding? 

The  BIA  or  any  affected  tribe/ 
consortium  or  tribal  organization  may 
raise  the  issue  that  a  BIA  self- 
governance  AFA  limits  or  reduces 
particular  services,  contracts,  or  funding 
for  which  it  is  eligible. 

§1000.184    Whan  muat  the  BIA  raiaa  the 
iaaua  of  limitation  or  reduction  of  aarvieaa, 
contracts,  or  funding? 

(a)  From  the  beginning  of  the 
negotiation  period  until  the  end  of  the 
firet  year  of  implementation  of  an  AFA, 
the  BIA  may  raise  the  issue  of  limitation 
or  reduction  of  services,  contracts,  or 
funding.  If  the  BIA  and  a  participating 
tribe/consortium  disagree  over  the 
content  of  the  Ust  of  residual  functions 
or  amounts,  a  participating  tribe/ 
consortium  may  ask  the  Deputy 
Commissioner— Indian  Affairs  to 
reconsider  residual  levels  for  particular 
programs.  [See  §  1000.92  (d)(l)-(3)I 

(b)  After  the  AFA  is  signed,  the  BIA 
must  raise  the  issue  of  any 
undetermined  funding  amounts  within 
30  days  after  the  final  funding  level  is 
determined.  The  BIA  may  not  reiise  this 
issue  after  this  period  has  elapsed. 

§1000.185    When  must  an  affected  tribe/ 
consortium  or  tribal  organization  raiaa  tha 
iaaua  of  a  limitation  or  reduction  of 
aarvieaa,  contracta,  or  funding  for  which  it 
la  eligible? 

(a)  A  tribe/consortium  or  tribal 
oi^anization  may  raise  the  issue  of 
limitation  or  reduction  of  services, 
contracts,  or  funding  for  which  it  is 
eligible  during: 

(1)  Area-wide  tribal  shares  meetings 
occurring  before  the  first  yeaJ  of 
implementation  of  an  AFA; 

(2)  Within  the  90-day  review  period 
before  the  effective  date  of  the  AFA;  and 

(3)  The  first  year  of  implementation  of 
an  AFA. 

(b)  Any  tribe/consortium  or  tribal 
organization  claiming  a  limitation  or 
reduction  of  contracts,  services,  or 
funding  for  which  it  is  eUgible  must 
notify,  in  writing,  both  the  Department 
and  tixe  negotiating  tribe/consortiiun. 


3= 

Claims  may  only  be  filed  within  the 
periods  specified  in  paragraph  (a)  of  this 
section. 

§1000.186    What  muat  be  Indudad  in  a 
finding  by  the  BIA  or  in  a  daim  by  or  an 
affected  tribe/consortium  or  tribal 
organization  regarding  ttta  iaaua  of  a 
limitation  or  reduction  of  aarvieaa? 

Written  explanation  identifying  the 
alleged  limitation  or  reduction  of 
services,  contracts,  or  funding  for  which 
it  is  eligible. 

§1000.187    HowwiilthaBIAraaolvaa 
claim? 

All  findings  and  claims  timely  made 
in  accordance  with  §§  1000.184- 
1000.185  will  be  resolved  in  accordance 
with  25  CFR  part  2. 

§1000.188    How  must  a  limitation  or 
reduction  In  aarvieaa,  contracts,  or  funda 
be  remedied? 

(a)  If  funding  a  participating  tribe/ 
consortium  will  limit  or  reduce  services, 
contracts,  or  funds  for  which  another 
tribe/consortium  or  tribal  organization 
is  eligible,  BIA  must  remedy  the 
reduction  as  follows: 

(1)  In  the  current  AFA  year,  the  BIA 
must  use  shortfall  funding, 
supplemental  funding,  or  other 
available  BIA  resources;  and 

(2)  In  a  subsequent  AFA  year,  the  BIA 
may  adjust  the  AFA  funding  in  an  AFA 
to  correct  a  finding  of  actual  reduction 
in  services,  contracts,  or  funds  for  that 
subsequent  year. 

(b)  All  adjustments  under  this  section 
must  be  mutually  agreed  between  the 
BIA  and  the  participating  tribe/ 
consortium. 

Subpart  I— Public  Consultation 
Process 

§1000.190    When  does  a  non-BIA  bureau 
use  a  public  consultation  procaas  related  to 
the  negotiation  of  an  AFA? 

.  When  required  by  law  or  when 
appropriate  under  bureau  discretion,  a 
bureau  may  use  a  public  consultation       ^ 
process.       ^ 

§100ai91    Will  the  buraau  contact  the 
triba/conaortium  before  inittating  public 
conaultatlon  for  a  non-BIA  AFA  under 
rMgotlation? 

Yes.  The  bureau  and  the  tribe/ 
consortium  will  discuss  the 
consultation  process  to  be  used. 

(a)  When  the  public  consultation 
process  is  required  by  law,  the  bureau 
will  follow  the  required  process  and 
will  involve  the  tribe/consortium  in  that 
process  to  the  maximum  extent 
possible. 

(b)  When  the  public  consultation 
process  is  a  matter  of  bureau  discretion 
at  tribal  request,  the  tribe/consortium 


7242 


Federal  Regfaler/Vol.  63.  No.  29 /Thursday.  February  12,  1998 / Propoaed  Rules 


and  the  bureau,  unless  prohibited  by 
law,  will  jointly  develop  guidelines  for 
that  process,  including  the  conduct  of 
any  hitura  public  meetings.  The  bureau 
and  the  tribe/consortium  will  jointly 
identify  a  list  of  potential  project 
beneficiaries,  third-party  stakeholders, 
or  third-party  users  (affected  parties)  for 
use  in  the  public  consultation  process. 

f  1000.192    What  is  the  rote  of  the  tribe/ 
conaortiuin  when  a  bureau  Inittatea  a  public 
nwelInQ? 

When  a  bureau  initiates  a  public 
meeting  with  affected  parties,  it  will 
take  the  following  actions. 

(a)  The  bureau  will  notify  the  tribe/ 
consortium  of  the  meeting  time,  place, 
and  invited  parties: 

(1)  Ten  days  in  advance,  if  possible; 
or 

(2)  If  less  than  ten  days  in  advance,  at 
the  earliest  practical  time. 

(b)  At  the  time  oT  notifying  the  tribe/ 
consortium,  the  bureau  will  invite  the 
tribe/consortium  to  participate  in  and, 
when  not  prohibited  by  law,  to  co- 
sponsor  or  co-facilitate  the  meeting. 

(c)  When  possible,  the  bureau  and 
tribe/consortium  should  meet  to  plan 
and  discuss  the  conduct  of  the  meeting, 
meeting  protocols,  and  general 
participation  in  the  proposed 
consultation  meeting. 

(d)  The  bureau  and  tribe/consortium 
will  conduct  the  meeting  in  a  manner 
that  hcilitates  and  does  not  undermine 
the  govemment-to-govemment 
relationship  and  self-governance. 

(e)  The  tribe/consortium  may  provide 
technical  support  to  the  bureau  to 
enhance  the  consultation  process,  as 
mutually  agreed. 

11000.103  WlwliliouMthaburaaudDlflt 
invnea  lo  amnoa  meaanQ  wnn  reepeci 

to  Itia  Mba/oonaoflhifn  propoaad  AFAT 

If  the  bureau  is  invited  to  participate 
'  in  meetings,  hearings,  etc..  held  or 
conducted  by  other  parties,  where  the 
subject  matter  of  the  AFA  under 
negotiation  is  expected  to  be  raised,  the 
bureau  will  notify  the  tribe/consortium 
at  the  earliest  practical  time,  and  should 
encourage  the  meeting  sponsor  to  invite 
the  tribe/consortium  to  participate. 

11000.104  wmif  the  bureau  and  ttia  Mb*/ 


NKiwnaa  ■mui  ina  viDawconaoraa  ana  vnt 
annual  funding  agreanantr 

Yes.  The  bureau  and  tribe/consortium 
will  exchange  information  about  other 
inquiries  relating  to  the  AFA  under 
negotiation  from  afhcted  or  interested 
p>arties. 


Subpoct  ^— \WWvw  of  n<yulolloii  i 

flOOO.200    What  raguMlona  apply  to  aalf- 
govamanoa  tribaa? 

All  promulgated  regulations  that 
govern  the  operation  of  programs 
included  in  an  AFA  will  apply  unless 
waived  under  this  subpart.  To  the 
maximiun  extent  practical,  the  parties 
should  identify  such  regulations  in  the 
AFA. 

S  1000.201    Can  the  Secretary  grant  a 
waiver  of  raguiatlona  to  ■  trItM/conaortlumT 

Yes.  A  tribe/consortium  may  request . 
the  Secretary  to  grant  a  waiver  of  all  or 
any  part  of  the  Department  of  the 
Interior  regulation(s)  applicable  to  a 
program,  in  whole  or  in  part,  operated 
by  a  tribe/consortium  under  an  AFA. 

a  trllM/conaortlufn 


flOOO.206    Aiaauchmeatlngaor 


f  1000.202 
olMaln  a  wahfsr? 

To  obtain  a  waiver,  the  tribe/ 
consortium  must: 

(a)  Submit  a  written  request  from  the 
designated  tribal  official  to  the  Director 
for  BIA  programs  or  the  appropriate 
bureau/office  director  for  non-BLA 
programs: 

(b)  Identify  the  regulation  to  be 
waived  and  the  reasons  for  the  request; 

(c)  Identify  the  programs  to  which  the 
waiver  would  apply; 

(d)  Identify  what  provisions,  if  any, 
would  be  substituted  in  the  AFA  for  the 
regulation  to  be  waived;  and 

(e)  When  applicable,  identify  the 
effect  of  the  waiver  on  any  trust 
programs  or  resources. 

fiOOO.203   Whencanatrttatoonaortlum 
raquaat  a  vmtvm  of  a  laguMlon? 

A  tribe/consortium  may  request 
waiver  of  a  regulation; 

(a)  As  part  of  the  negotiation  process; 
and 

(b)  After  an  AFA  has  been  executed. 


A  tribe/consortium  may  request  a 
meeting  or  other  informal  discussion 
with  the  appropriate  bureau  officials 
before  submitting  a  waiver  request. 

(a)  To  set  up  a  meeting,  the  tribe/ 
consortium  should  contact: 

(1)  For  BIA  programs,  the  Director. 
OSG; 

(2)  For  non-BIA  programs,  the 
designated  representative  of  the  bureau. 

(b)  The  meeting  or  discussion  is 
intended  to  provide: 

(1)  A  clear  understanding  of  the 
nature  of  the  reouest; 

(2)  Necessary  background  and 
information:  and 

(3)  An  opportimity  for  the  bureau  to 
offer  appropriate  technical  assistance. 


No. 

11000.200   Onwhatboaiamaytha 
Sacratary  deny  a  walvar  requaat? 

The  Secretary  may  deny  a  waiver 
request  if: 

(a)  For  a  BIA  program,  the  requested 
waiver  is  prohibited  by  federal  law;  or 

(b)  For  a  non-BLA  program,  the 
requested  waiver  is 

(1)  Prohibited  by  federal  law;  or 

(2)  Inconsistent  with  the  express 
provisions  of  the  AFA. 

flOOO.207   What happana H tha Secretary 
danlaa  ttia  walvar  raquaat? 

The  Secretary  issues  a  written 
decision  stating: 

(a)  The  basis  for  the  decision: 

(b)  The  decision  is  final  for  the 
Department;  and 

(c)  That  the  tribe/consortium  may 
request  reconsideration  of  the  denial. 

11000.200   Whataraaxamplaeofwoivara 
prohibited  by  lawr 

Examples  of  when  a  waiver  is 
prohibited  by  fiederal  law  include: 

(a)  When  the  efiiect  would  be  to  waive 
or  eliminate  express  statutory 
requirements; 

'    (b)  When  a  statute  authorizes  civil 
and  criminal  penalties; 

(c)  When  it  would  result  in  a  failure 

to  ensure  that  proper  health  and  safety    . 
standards  are  included  in  an  AFA 
(section  403(e)(2)); 

(d)  When  it  would  result  in  a 
reduction  of  the  level  of  trust  services 
that  would  have  been  provided  by  the 
Secretary  to  individual  Indians  (section 
403(g)(4)); 

(e)  When  it  would  limit  or  reduce  the 
services,  contracts,  or  funds  to  any  other 
Indian  tribe  or  tribal  organization 
(section  406(a)); 

(f)  When  it  would  diminish  the 
federal  trust  responsibility  to  Indian 
tribes,  individual  Indians  or  Indians 
with  trust  allotments  (section  406(b));  or 

(g)  When  it  would  violate  federal  case 
law. 

fiOOO.200   Mayatrlbi^oonaoflhim 
propoea  a  aubatltute  lor  a  regulation  H 
wlahaa  to  Im  walvadT 

Yes.  Where  a  tribe/consortium  wishes 
to  replace  the  waived  regulation  with  a 
substitute  that  otherwise  maintains  the 
requirements  of  the  applicable  federal 
law,  the  Secretary  may  be  able  to 
approve  the  waiver  request.  The  tribe/ 
consortium  and  officials  of  the  relevant 
bureau  must  negotiate  to  develop  a 
suggested  substitution. 
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flOOO.210    Howleai 

approval  documented  for  the  lacord? 

The  waiver  decision  is  made  part  of 
the  AFA  by  attaching  a  copy  of  it  to  the 
AFA  and  by  mutually  executing  any 
necessary  conforming  amendments  to 
the  AFA. 

flOOO.211    Howdoaaatrlbateonaortkim 
raquaat  a  raconaMarMlon  of  tha  Sacratary's 
danM  of  a  waiver? 

(a)  The  tribe/consortium  may  request 
reconsideration  of  a  waiver  denial.  To 
do  so.  the  tribe/consortiimi  must  submit 
a  request  to: 

(1)  The  Director.  OSG.  for  BIA 
programs:  or 

(2)  The  appropriate  bureau  head,  for 
non-BIA  programs. 

(b)  The  request  must  be  filed  within 
30  days  of  the  day  the  decision  is 
received  by  certified  mail,  return  receipt 
requested,  or  by  hand  delivery.  A 
request  submitted  by  mail  will  be 
considered  filed  on  the  postmark  date. 

(c)  The  request  must  identify  the 
issues  to  be  addressed,  including  a 
statement  of  reasons  supporting  the 
request. 

flOOO.212    lathareadeadllnafartha 
agency  to  re^KMid  to  a  raquaat  for 


Yes.  The  Secretary  must  issue  a 
written  decision  within  30  days  of  the 
Department's  receipt  of  a  request  for 
reconsideration.  This  decision  is  final 
for  the  Department  and  no 
administrative  appeal  may  be  made. 

Subpart  K— Construction 

f  1000.220    What  oonstruetlon  programs 
Included  In  an  AFA  are  aubjact  to  thia 
subpart? 

(a)  All  BIA  and  non-BIA  construction 
programs  included  in  an  AFA  are 
subject  to  this  subpart.  This  includes 
design,  construction,  repair, 
improvement,  expansion,  replacement, 
or  demoUtion  of  buildings  or  facilities, 
and  other  related  work  for  federal  or 
federally-funded  tribal  facilities  and 
projects. 

(b)  The  following  programs  and 
activities  are  not  construction  programs 
and  activities: 

(1)  Activities  limited  to  providing 
planning  services; 

(2)  Housing  Improvement  Program  or 
road  maintenance  program  activities  of 
the  BIA; 

(3)  Operation  and  maintenance 
programs;  and 

(4)  Non-403(c)  programs  that  are  less 
than  $100,000.  subject  to  section 
403(e)(2)  of  the  Act,  other  applicable 
federal  law.  and  §  1000.226  of  this 
subpart. 


flOOO.221    la  an  agency  rstaHonahlp 
created  by  iMaaubpart? 

No.  except  as  provided  by  federal  law, 
by  the  provisions  of  an  AFA  or  by 
federal  actions  taken  pursuant  to  this 
subpart  which  constitutes  an  agency 
relationship. 


prevlatona  relating  to  a 
may  be  Included  in 


fiOOO.222   What 
cooatrucUon 
an  AFA? 

The  Secretary  and  the  tribe/ 
consortium  may  negotiate  to  apply 
specific  provisions  of  the  Office  of 
Federal  Procurement  and  Policy  Act  and 
Federal  Acquisition  Regulations  to  a 
construction  part  of  an  AFA.  Absent  a 
negotiated  agreement,  such  provisions 
and  regulatory  requirements  do  not 
apply. 

flOOO.223    Whatprovlilonamuatba 
included  in  an  AFA  that  contains  a 
oonatruetion  progrMn? 

As  part  of  an  AFA  which  contains  a 
construction  program,  the  following 
requirements  must  be  addressed: 

(a)  The  manner  in  which  the  Secretary 
and  the  tribe/consortium  must  ensure 
that  proper  health  and  safety  standards 
are  provided  for  in  the  implementation 
of  the  AFA.  including  but  not  limited  to: 

(1)  The  use  of  architects  and  engineers 
Ucensed  to  perform  the  type  of 
construction  involved  in  the  AFA; 

(2)  Apphcable  federal,  state,  local  or 
tribal  building  codes  and  applicable 
engineering  standards  appropriate  for 
the  particular  project;  and 

(3)  Necessary  inspections  and  testing 
by  the  tribe. 

(b)  Applicable  federal  laws,  program 
statutes,  and  regulations; 

(c)  The  services  to  be  provided,  the 
work  to  be  performed,  and  the 
responsibilitiesof  the  tribe/consortium 
and  the  Secretary  imder  the  AFA. 

(d)  The  Secretary  may  require  the 
tribe/consortiimi  to  provide  brief 
progress  reports  and  financial  status 
reports.  The  parties  may  negotiate  in  the 
AFA  the  frequency,  format,  and  content 
of  the  reporting  requirement.  As 
negotiated,  sudi  reports  may  include: 

(1)  A  narrative  of  the  work 
accomplished; 

(2)  llie  percentage  of  the  work 
completed; 

(3)  A  report  of  funds  expended  during 
the  reporting  period:  and 

(4)  The  total  funds  expended  for  the 
project. 

(e)  The  Secretary  may  require  a  tribe/ 
consortium  to  suspend  all  or  part  of  the 
work  under  a  construction  portion  of  an 
AFA  for  up  to  30  days  for  reasons  such 
as  differing  site  conditions  that 
adversely  affect  health  and  safety  or  the 
discovery  of  work  that  fails  to 


substantially  carry  out  the  terms  of  the 
AFA  without  good  cause.  Reasons  for 
suspension  other  than  specified  in  this 
paragraph  must  be  specifically 
negotiated  in  the  AFA. 

U)  Unless  otherwise  required  by 
federal  law,  before  suspending  work  the 
Secretary  must  provide  a  5-working-day 
written  notice  and  an  opportunity  for 
the  Indian  tribe/consortium  to  correct 
the  problem. 

(2)  The  tribe/consortiiun  must  be 
compensated  for  reasonable  costs  due  to 
any  suspension  of  work  that  occurred 
through  no  fault  of  the  tribe/consortium. 
Project-specific  funds  available  in  the 
AFA  must  be  used  for  this  purpose. 

flOOO.224    Mayatriba/consortlum 
continue  vwrfc  with  conatruction  funda 
remaining  in  an  AFA  at  ttie  and  of  ttte 
funding  year? 

Yes.  Any  funds  remaining  in  an  AFA 
at  the  end  of  the  funding  year  may  be 
spent  for  construction  under  the  terms 
of  the  AFA. 

f1000.22S    MuatanAFAthatcontalnaa 
conafruction  pro|act  or  activity  incorporate 
federal  conatruction  atandarda? 

No.  The  Secretary  may  provide 
information  about  federal  standards  as 
early  as  possible  in  the  construction 
process.  If  tribal  construction  standards 
are  consistent  with  or  exceed  applicable 
federal  standards,  then  the  Secretary 
must  accept  the  Indian  tribe/ 
consortium's  proposed  standards.  The 
Secretary  may  accept  commonly 
accepted  industry  construction 
standards. 

S1000.22e    May  the  Secretary  require 
design  provlalooa  and  otfier  terms  and 
condHlona  far  conatruction  programa  or 
acUvltiaa  Included  in  an  AFA  under  aaction 
403(c)  of  the  Act? 

Yes.  The  relevant  bureau  may  provide 
to  the  tribe/consortium  project  design 
criteria  and  other  terms  and  conditions 
which  are  required  for  such  a  project. 
The  project  must  be  completed  in 
accordance  with  the  terms  and 
conditions  set  forth  in  the  AFA. 

$1000.227    What  role  doaa  the  Indian  tribe/ 
conaortlum  have  regarding  a  construction 
program  Included  in  an  AFA? 

The  tribe/consortium  has  the 
following  role  regarding  a  construction 
portion  of  an  AFA: 

(a)  Under  the  Act,  the  Indian  tribe/ 
consortivun  must  successfully  complete 
the  project  in  accordance  with  the  terms 
and  conditions  in  the  AFA. 

(b)  The  tribe/consortiiun  must  give 
the  Secretary  timely  notice  of  any 
proposed  changes  to  the  project  that 
require  an  increase  to  the  n^otiated 
funding  amount  or  an  increase  in  the 
negotiated  performance  period  or  any 
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other  significant  departura  from  the 
scope  or  objective  of  the  project.  The 
tribe/consortium  and  Seoetary  may 
negotiate  to  include  timely  notice 
requirements  in  the  AFA. 

f  1000.228  What  role  doee  the  Seeretary 
have  regarding  a  eon««ructton  program  In 
anAFA7 

The  Secretary  has  the  following  role 
regarding  a  construction  program 
contained  in  an  AFA: 

(a)  Except  as  provided  in  §  1000.223. 
the  Secretary  may  review  and  approve 
planning  and  design  documents  in 
accordance  with  terms  negotiated  in  the 
AFA  to  ensure  health  and  safety 
standards  and  compliance  with  federal 
law  and  other  program  mandates; 

(b)  Unless  otherwise  agreed  to  in  an 
AFA,  the  Secretary  reserves  a  royalty- 
iiee,  nonexclusive,  and  irrevocable 
license  to  reproduce,  publish,  or 
otherwise  use  for  federal  government 
purposes,  designs  produced  in  the 
construction  program  that  are  funded  by 
AFA  monies,  including: 

(1)  The  copyright  to  any  work 
developed  under  a  contract  or 
subcontract;  and 

(2)  Any  rights  of  copyright  that  an 
Indian  tribe/consortium  or  a  tribal 
contractor  purchases  through  the  AFA; 

(c)  The  Secretary  may  conduct  on-site 
monitoring  visits  as  negotiated  in  the 
AFA: 

(d)  The  Secretary  must  approve  any 
proposed  changes  in  the  construction 
program  or  activity  that  require  an 
increase  in  the  negotiated  AFA  funding 
amount  or  an  increase  in  the  negotiated 
performance  period  or  are  a  significant 
departure  from  the  scope  or  objective  of 
the  construction  program  as  agreed  to  in 
the  AFA; 

(e)  The  Secretary  may  conduct  final 
project  inspection  jointly  with  the 
Indian  tribe/consortium  and  may  accept 
the  construction  project  or  activity  as 
negotiated  in  the  AFA: 

(f)  Where  the  Secretary  and  the  tribe/ 
consortium  share  construction  program 
activities,  the  AFA  may  provide  for  the 
exchange  of  information; 

(g)  The  Secretary  may  reassume  the 
construction  portion  of  an  AFA  if  there 
is  a  finding  of: 

(1)  A  significant  failure  to 
substantially  carry  out  the  terms  of  the 
AFA  without  good  cause;  or 

(2)  Imminent  jeopardy  to  a  physical 
trust  asset,  to  a  natural  resource,  or  that 
adversely  affects  public  health  and     ' 
safety  as  provided  in  subpart  M  of  this 
part. 


f  1000.^29    How  va  prapaily  and  fundhig 
relumad  If  ttierw  Is  a  fMMunipllon  toe 
subalanlW  Mhira  to  eany  out  an  AFAT 

If  there  is  a  reassumption  for 
substantial  failure  to  carry  out  an  AFA 
property  and  funding  will  be  returned 
as  provided  in  subparts  M  and  N  of  this 
part. 

flOOO.230    What  happana  whan  a  tribal 
oonsortlum  la  SMpandMl  for  ■ubaianMa' 
faNura  to  carry  out  Iha  tarma  of  an  AFA 
without  good  cauaa  and  doaa  nol  correct 
the  failure  during  iha  auapanalonT 

(a)  Except  when  the  Secretary  makes 
a  finding  of  imminent  jeopardy  to  a 
physical  trust  asset,  a  natural  resource, 
or  public  health  and  safety  as  provided 
in  subpart  M  of  this  part,  a  finding  of 
substantial  failure  to  carry  out  the  terms 
of  the  AFA  without  good  cause  must  be 
processed  pursuant  to  the  suspension  of 
work  provision  of  §  1000.223(e). 

(b)  If  the  substantial  failure  to  carry 
out  the  terms  of  the  AFA  without  good 
cause  is  not  corrected  or  resolved  during 
the  suspension  of  work,  the  Secretary 
may  initiate  a  reassumption  at  the  end 
of  the  30-day  suspension  of  vroik  if  an 
extension  has  not  been  negotiated.  Any 
unresolved  dispute  will  be  processed  in 
accordance  with  the  Contracts  EMspute 
Act. 

Subpart  L— Fadarai  Tort  Clalma 

fiooo.240   What  doaa  thia  subpart  cover? 

This  subpart  explains  the 
applicability  of  the  Federal  Tort  Claims 
Act  (FTCA).  This  subpart  covers: 

(a)  Claims  arising  out  of  the 
performance  of  functions  under  self- 
governance  AFAs;  and 

(b)  Procedures  for  filing  claims  under 
the  FTCA. 

S 1 000.241    What  principal  statutaa  and 
regulations  apply  to  FTCA  covarags? 

The  Federal  Tort  Claims  Act  (28 
U.S.C.  1346(b).  2401,  2671-2680)  and 
related  Department  of  Justice 
regulations  at  28  CFR  14. 

§1000.242    Do  tribaa/consortis  naad  to  be 
aware  of  areas  which  the  FTCA  dosa  not 
cover? 

Yes.  There  may  be  claims  against  self- 
governance  tribes/consortia  which  are 
not  covered  by  the  FTCA,  claims  which 
may  not  be  pursued  under  the  FTCA, 
and  remedies  that  are  excluded  by  the 
FTCA.  This  section  contains  general 
guidance  on  these  matters  but  is  not 
intended  as  a  definitive  description. 
Coverage  is  subject  to  review  by  the 
Department  of  Justice  and  the  courts  on 
a  case-by-case  basis. 

(a)  Claims  expressly  barred  by  the 
FTXIA  and  which  therefore  may  not  be 
made  against  the  United  States  or  an 


Indian  tribe/consortium.  Any  claim 
arising  out  of  assault,  battery,  false 
imprisonment,  false  arrest,  malicious 
prosecution,  abuse  of  process,  libel, 
slander,  misrepresentation,  deceit,  or 
interference  with  contract  rights,  unless 
otherwise  authorized  by  28  U.S.C 
2680(h). 

(b)  Claims  which  may  not  be  pursued 
under  the  FTCA. 

(1)  Claims  against  contractors  arising 
out  of  the  performance  of  contracts  with 
self-governance  tribes/consortia; 

(2)  Claims  for  on-the-job  injuries  that 
are  covered  by  worker's  compensation; 

(3)  Claims  for  breach  of  contract 
rather  than  tort  claims; 

(4)  Claims  resulting  from  activities 
performed  by  an  employee  which  are 
outside  the  scope  of  employment;  or 

(5)  A  claim  which  is  brought  for  a 
violation  of  a  statute  of  the  United 
States  under  which  an  action  against  an 
individual  is  otherwise  authorized. 

(c)  Remedies  expressly  excluded  by 
the  FTCA  and  therefore  barred. 

(1)  Pxmitive  damages,  unless 
otherwise  authorized  by  28  U.S.C.  2674; 

(2)  other  remedies  not  permitted 
under  applicable  law;  and 

(3)  Interest  before  judgment. 


flOOO.243    Islharaa 
FTCAcMma? 


fortlimg 


Yes.  Claims  must  be  filed  within  2 
years  of  the  date  of  accrual.  (28  U.S.C. 
2401). 


f  1000.244    How  long  doaa  tha  fadarai 
govammant  have  to  procaaa  a  FTCA  dalm 
after  tlw  dalm  la  raoalvad  by  tha  fadarai 
agartcy.  before  a  lawsuit  may  be  fllad? 

Six  months. 

fiOOO.246    teHnacaaaaryfofaaalf- 
govamarKO  AFA  to  Include  any  dauaaa 
about  RCA  coverage? 

No,  it  is  optional.  At  the  request  of 
Indian  tribes/consortia  self-governance 
AFAs  must  include  the  following  clause 
to  clarify  the  scope  of  FTCA  coverage: 

For  purposes  of  Federal  Tort  Claims  Act 
coverage,  the  tribe/consortium  and  its 
employees  are  deemed  to  be  employees  of  the 
federal  govermnent  while  performing  work 
under  this  AFA.  This  status  is  not  changed 
by  the  source  of  the  funds  used  by  the  trib^/ 
consortiuni  to  pay  the  employee's  salary  and 
benefits  unless  the  employee  receives 
additional  compensation  for  performing 
covered  services  from  anyone  other  than  the 
tribe/consortium. 

|1000.24«  Doaa  Iha  FTCA  apply  to  a  saH- 
govarranoa  AFA  if  tha  FTCA  Is  iwt  lafarred 
to  In  tha  AFA? 

Yas. 
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flOOO.247   TowhMaxtMitmuatthatrflM/ 
eonaortium  cooparaia  wfth  ttw  fadarai 
govammant  In  corwiactlon  with  tort  claims 
arising  out  of  the  triba/conaortium'a 


A  tribe/consortium  must  follow  the 
requirements  in  this  section  if  a  tort 
clidm  (including  any  proceeding  before 
an  administrative  agency  or  court)  is 
filed  against  the  trihe/consortiimi  or  any 
of  its  employees  that  relates  to 
performance  of  a  self-governance  AFA 
or  tribal  contract. 

(a)  The  tribe/consortiimi  must 
designate  an  individual  to  serve  as  tort 
claims  liaison  with  the  fiederal 
government. 

(b)  The  tribe/consortium  must  notify 
the  Assistant  Solicitor  immediately  in 
writing,  as  required  by  28  U.S.C.  2679(c) 
and  §  1000.254. 

(c)  The  tribe/consortium,  through  its 
designated  tort  claims  liaison,  must  help 
the  appropriate  federal  agency  prepare  a 
comprehensive,  accurate,  and  unbiased 
report  of  the  incident  so  that  the  claim 
may  be  properly  evaluated.  This  report 
should  be  completed  within  60  days  of 
notification  of  the  filing  of  the  tort 
claim.  The  report  should  be  complete  in 
every  significant  detail  and  include  as 
appropriate: 

(1)  The  date,  time,  and  exact  place  of 
the  accident  or  incident; 

(2)  A  concise  and  complete  statement 
of  the  circumstances  of  the  accident  or 
incident; 

(3)  The  names  and  addresses  of  tribal 
andJoT  federal  employees  involved  as 
participants  or  witnesses; 

(4)  The  names  and  addresses  of  all 
other  eyewitnesses; 

(5)  Aji  accurate  description  of  all 
government  and  other  privately-owned 
property  involved  and  the  nature  and 
amount  of  damage,  if  any; 

(6)  A  statement  whether  any  person 
involved  was  cited  for  violating  a 
fiederal,  state,  or  tribal  law,  ordinance,  or 
regulation; 

(7)  The  tribe/consortiiun's 
determination  whether  any  of  its 
employees  (including  federal  employees 
assigned  to  the  tribe/consortiiun) 
involved  in  the  incident  giving  rise  to 
the  tort  claim  were  acting  within  the 
scope  of  their  employment  in  carrying 
out  the  terms  of  an  AFA  when  the 
incident  occiured; 

(8)  Copies  of  all  relevant 
documentation  including  available 
police  reports,  statements  of  witnesses, 
newspaper  accounts,  weather  reports, 
plats,  and  photographs  of  the  site  or 
damaged  property  such  as  may  be 
necessary  or  usefiil  for  purposes  of 
claim  determination  by  the  federal 
agency;  and 


(9)  Insiuanoe  coverage  information, 
copies  of  medical  bills,  and  relevant 
employment  records. 

(d)  The  tribe/consortiiun  must 
cooperate  with  and  provide  assistance 
to  the  U.S.  Department  of  Justice 
attorneys  assigned  to  defend  the  tort 
claim,  including,  but  not  limited  to,  case 
preparation,  discovery,  and  trial. 

(e)  If  requested  by  the  Secretary,  the 
tribe/consortium  must  assign  and 
subrogate  all  the  tribe/consortium's 
rights  and  claims  (except  those  against 
the  federal  government)  arising  out  of  a 
tort  claim  against  the  tribe/consortium 
cognizable  under  the  FTCA. 

(f)  If  requested  by  the  Secretary,  the 
tribe/consortiimi  must  authorize 
representatives  of  the  Secretary  to  settle 
or  defend  any  tort  claim  cognizable 
under  FTCA  and  to  represent  the  tribe/ 
consortium  in  or  take  charge  of  any  such 
action. 

(g)  If  the  federal  government 
imdertakes  the  settlement  or  defense  of 
any  claim  or  action,  the  tribe/ 
consortium  must  provide  all  reasonable 
additional  assistance  in  reaching  a 
settlement  or  asserting  a  defense. 


flOOO.248   Does  thia  coverage  extend  to 
contractora  of  aelf-govamanea  AFAa? 

No.  Contractors  or  grantees  providing 
services  to  the  tribe/consortiiun  are 
generally  not  covered. 

flOOO.249    Are  fadarai  empioyaaa  • 
aaaignad  to  a  aaif-govamanca  trttM/ 
conaortum  under  the  intargovammeiHal 
Peraonnal  Act  covered  by  ttia  FTCA? 

Yes.  Federal  employees  assigned  to  a 
self-governance  tribe/consortium  under 
the  Intergovernmental  Personnel  Act  are 
covered  by  the  FTCA  to  the  same  extent 
that  they  would  be  if  working  directly 
for  a  federal  agency. 

f  1000.250    lathaFTCAtheaxdusiva 
remedy  for  a  tort  dalm  arfaing  out  of  ttie 
performance  of  a  aaif-govamanca  AFA? 

Yes. 

f  1000.251    To  what  clalma  againat  aoif- 
governance  tribea/conaortia  doaa  the  FTCA 
■PP«y7 

It  applies  to  all  tort  claims  arising 
from  the  performance  of  self-governance 
AFAs  under  the  authority  of  Pub.  L.  93- 
638.  as  amended,  on  or  after  October  1, 
1989. 

f1000.2S2    Does  the  FTCA  cover 
empioyaaa  of  aeifrgovamancatflba/ 
conaortta? 

Yes.  If  employees  are  working  within 
the  scope  of  an  AFA,  they  are 
considered  part  of  the  Department  of  the 
Interior  for  FTCA  purposes. 


S100a253    How  are  tort  daims  filed  for  tha 
Oepartmant  of  tha  Interior? 

Tort  claims  arising  out  of  the 
performance  of  self-governance  AFAs 
should  be  filed  with  the  appropriate 
designated  Department  of  the  Interior 
official  and  with  the  Assistant  Solicitor, 
Branch  of  Procurement  and  Patents, 
Division  of  General  Law,  Office  of  the 
Solicitor,  Department  of  the  Interior. 
1849  C  Street  NW.,  Washington,  DC 
20240. 

§1000.254    What  should  a  self-governance 
triba/conaortium  or  tribe'a/conaortlum'a 
empioyae  do  on  receiving  a  tort  claim? 

The  tribe/consortiimi  or  tribe's/ 
consortiiun's  employee  should 
immediately  notify  the  appropriate 
designated  Department  of  the  Interior 
official  and  the  Assistant  Solicitor, 
Branch  of  Procurement  and  Patents, 
Division  of  General  Law,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
1849  C  Street  NW.,  Washington,  DC 
20240,  and  the  tribe/consortium's  tort 
claims  Uaison. 

§1000.255    IfthatribWconaortlumorlts 
ampioyaa  receh^  a  aummona  and^or 
complaint  alleging  a  tort  covered  by  the 
FTCA,  what  should  a  trtba^conaortlum  or 
ampioyoado? 

The  tribe/consortium  or  tribe's/ 
consortium's  employee  should 
immediately  notify  the  appropriate 
designated  Department  of  the  Interior 
official  and  the  Assistant  SoUcitor, 
Branch  of  Pnxnuement  and  Patents, 
Division  of  General  Law,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
1849  C  Street  NW.,  Washington,  DC 
20240,  and  the  tribe/consortium's  tort 
claims  Uaison. 

Subpart  M— ^taaaaumption 

1000.250   WhMlathapurpoaaofthla 
subpart? 

This  subpart  explains  when  the 
Secretary  can  reassume  a  program 
without  the  consent  of  a  tribe/ 
consortiimi. 

§1000.260   Whan  may  the  Sacratary 
reasauntaa  federal  program  operated  by  a 
trlba/conaorllum  under  an  annual  funding 
agreement? 

The  Secretary  may  reassume  any 
federal  program  operated  by  a  tribe/ 
consortiimi  upon  a  finding  of  imminent 
jeopardy  to: 

(a)  A  physical  trust  asset; 

(b)  A  natural  resource;  or 

(c)  Public  health  and  safety. 

§1000.261    What  la  imminent  laopardy  to  a 
trustaaaat? 

Imminent  jeopardy  means  an 
immediate  threat  and  likelihood  of 
significant  devaluation,  degradation. 
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damage,  or  loss  of  a  trust  asset,  or  the 
intended  benefit  from  the  asset  caused 
by  the  actions  or  inactions  of  a  tribe/ 
consortium  in  performing  trust 
functions.  This  includes  disregarding 
federal  trust  standards  and/or  federal 
law  while  performing  trust  functions  if 
the  disregard  creates  such  an  immediate 
threat. 

11000.262    What  la  Imminent  Jaoperdy  to 
natural  reaouroaa? 

The  standard  for  natural  resources  is 
the  same  as  for  a  physical  trust  asset, 
except  that  a  review  for  compliance 
with  the  specific  mandatory  statutory 
provisions  related  to  the  program  as 
reflected  in  the  funding  agreement  must 
also  be  considered. 

f  1000.263    What  la  Imminent  Jeopardy  to 
public  healVi  and  aafatyT 

Imminent  jeopardy  to  public  health 
and  safety  means  an  immediate  and 
significant  threat  of  serious  harm  to 
human  well-being,  including  conditions 
that  may  result  in  serious  injury,  or 
death,  caused  by  tribal  action  or 
inaction  or  as  otherwise  provided  in  an 
AFA. 

§1000.264    In  an  knminanl  jaopaidy 
situation,  wttat  la  tlia  Secretary  raquirad  to 
do? 

(a)  The  Secretary  must  immediately 
notify  the  tribe/consortium  in  writing 
following  discovery  of  imminent 
jeopardy:  or 

(d)  If  there  is  an  immediate  threat  to 
human  health,  safety,  or  welfare,  the 
Secretary  may  immediately  reassume 
operation  of  the  program  regardless  of 
the  timeframes  specified  in  this  subpart. 

11000266  Muat  the  Secretary  alwaya 
reaeaume  a  program,  upon  a  finding  of 
imminent  Jeopardy? 

Yes.  The  Secretary  must  reassume  a 
program  within  60  days  of  a  Bnding  of 
imminent  jeopardy,  unless  the 
Secretary's  designated  representative 
determines  that  the  tribe/consortium  is 
able  to  mitigate  the  conditions. 

flOOO.266    WhathappanaHttM 


inrageia  me  wwiuHione  wiumi  ow  aayar 

The  Secretary  will  proceed  with  the 
reassumption  in  accordance  %vith  this 
subpart  by  sending  the  tribe/consortium 
a  written  notice  of  the  Secretary's  intent 
to  reassume. 

110001267    WlMtwMtttanodcaef 

The  notice  of  reassumption  will 
include  all  of  the  following  items.  In 
addition,  if  resources  are  available,  the 
Secretary  may  offer  technical  assistance 
to  mitigate  the  imminent  jeopardy. 


(a)  A  statement  of  the  reasons 
supporting  the  Secretary's  finding. 

(b)  To  the  extent  practical,  a 
description  of  specific  measures  which 
must  be  taken  by  the  tribe/consortium  to 
eliminate  imminent  jeopardy. 

(c)  A  notice  that  funds  to  carry  out  the 
program  in  imminent  jeopardy  may  not 
be  reallocated  or  otherwise  transferred 
without  the  Secretary's  written  consent. 

(d)  A  notice  of  intent  to  invoke  the 
return  of  property  provision  of  the  AFA. 

(e)  The  effective  date  of  the 
idassumption  if  the  tribe/consortium 
does  not  eliminate  the  inuninent 
jeopardy.  If  the  deadline  is  less  than  60 
days  after  the  date  of  receipt,  the 
Secretary  must  include  a  justification. 

(0  The  amount  of  funds,  if  any,  that 
the  Secretary  believes  the  tribe/ 
consortium  should  refund  to  the 
Department  for  operation  of  the 
reassumed  program.  This  amount 
cannot  exceed  the  amount  provided  for 
that  program  under  the  AFA  and  must 
be  based  on  such  factors  as  the  time  or 
functions  remaining  in  the  funding 
cycle. 

$1000.268    How  much  time  wtN  a  triba/ 
consortium  have  to  respond  to  a  notica  of 
Imminent  Jeopardy? 

The  tribe/consortium  will  have  5  days 
to  respond  to  a  notice  of  imminent 
jeopardy.  The  response  must  be  written 
and  may  be  mailed,  tele  faxed,  or  sent  by 
electronic  mail.  If  sent  by  mail,  it  must 
be  sent  by  certified  mail,  return  receipt 
requested;  the  postmark  date  will  be 
considered  the  date  of  response. 

f  1000.269    What  Information  muat  the 
trUM/conaortium's  reaponaa  contain? 

(a)  The  tribe/consortium's  response 
must  indicate  the  specific  measures  that 
the  tribe/consortium  will  take  to 
eliminate  the  finding  of  imminent 
jeopardy. 

(b)  If  the  tribe/consortium  proposes 
mitigating  actions  different  from  those 
prescribed  in  the  Secretary's  notice  of 
imminent  jeopardy,  the  response  must 
explain  the  reasons  for  deviating  from 
the  Secretary's  recommendations  and 
how  the  proposed  actions  will  eliminate 
imminent  jeopardy. 

flOOO.270    How  «*iN  the  Secretary  reply  to 
rai 


flOOO.271    What  happana  If  the  Secretary 
accepta  the  triba/conaM  Uum'a  propoeed 


The  Secretary  will  make  a  written 
determination  within  10  days  of  the 
tribe/consortium's  written  response  as 
to  whether  the  proposed  measiires  will 
eliminate  the  finding  of  imminent 
jeopardy. 


The  Secretary  must  notify  the  tribe/ 
consortium  in  writing  of  the  acceptance 
and  suspend  the  reassumption  process. 

11000.272    What  happana  If  the  Secretary 
doea  not  accept  tita  triba/conaortium'a 


(a)  If  the  Secretary  finds  that  the  tribe/ 
consortium's  proposed  measures  will 
not  mitigate  imminent  jeopardy,  he/she 
will  notify  the  tribe/consortium  in 
writing  of  this  determination  and  of  the 
tribe/consortium's  right  to  appeal. 

(b)  After  the  reassumption,  the 
Secretary  is  responsible  for 
administering  the  reassumed  program 
and  will  take  appropriate  corrective 
action  to  eliminate  the  imminent 
jeopardy,  which  may  include  sending 
Department  employees  to  the  site. 

f  1000.273    What  muat  a  triba/conaortium 
do  wtwn  a  program  la  raaaaumad? 

On  the  effective  date  of  reassumption. 
the  tribe/consortium  must,  at  the 
request  of  the  Secretary,  deliver  all 
property  and  equipment,  and  title 
thereto: 

(a)  That  the  tribe/consortium  received 
for  the  program  under  the  AFA:  and 

(b)  That  has  a  per  item  value  in  excess 
of  $5,000,  or  if  otherwise  provided  in 
the  AFA. 

S  1000.274    Whan  muat  the  tribe/ 
conaortlum  return  funda  to  the 
»t? 


The  tribe/consortium  must  repay 
funds  to  the  Department  as  soon  as 
practical  after  the  effective  date  of  the 
reassumption. 

f  1000.275    May  the  triba/conaortium  be 
relmburaad  for  actual  and  raaeonrt)ls  "wind 
up  ooata"  Incurred  after  the  effecthre  data 
of  receeeion? 


Yes,  to  the  extent  that  funds  are 
available. 

S  1000.276    la  a  Irfba/oonaortlum'a  general 
ngm  lo  negooaM  an  annual  lunoing 
agreement  adveraely  affected  by  a 
reaaaumptlon  action? 

A  reassumption  action  taken  by  the 
Secretary  does  not  affect  the  tribe/ 
consortium's  ability  to  negotiate  an  AFA 
for  programs  not  affected  by  the 
reassumption. 

11000.277   Whan  wM  the  Secretary  rslum 
manageniant  of  a  raaaaumed  pragfam? 

A  reassumed  program  may  be 
included  in  future  AFAs,  but  the 
Secretary  may  include  conditions  in  the 
terms  of  the  AFA  to  ensure  that  the 
circumstances  which  caused  jeopardy  to 
attach  do  not  reoccur. 
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Subpart  N—R«troc«Mlon 


f  1000.286 
aubpart? 


What  la  the  purpoee  of  thia 


This  subpart  explains  what  happens 
when  a  tribe/consortium  voluntarily 
returns  a  program  to  a  bureau. 

fl00a290    taededaionbyatrtti^ 
eonaorthjm  not  to  hiduda  a  program  In  a 


fwlroeeealon? 


No.  A  dedsimi  by  a  tribe/consortium 
not  to  include  a  program  in  a  successor 
agreement  is  not  a  retrocession  because 
the  tribe/consortium  is  imder  no 
obligation  beyond  an  existing  AFA. 


f  1000261 

in  en  annual  funding  egraemant? 

A  tribe/consortium.  However,  the 
right  of  a  consortium  member  to 
retrocede  may  be  subject  to  the  terms  of 
the  agreement  among  the  members  of 
the  consortium. 

flOOO.262    HowdoeeatrttM/coneortium 
ratrocede  a  program? 

The  tribe/consortium  must  submit: 

(a)  A  %vritten  notice  to: 

(1)  The  Office  of  Self-Govemance  for 
BIA  programs;  or 

(2)  The  appropriate  bureau  for  non- 
BIA  programs;  and 

(b)  A  tribal  resolution  or  other  official 
action  of  its  governing  body. 

1 1000.263    When  WIN  the  ratroceealon 
become  effective? 

Unless  subsequently  rescinded  by  the 
tribe/consortium,  a  retrocession  is  only 
effiactive  on  a  date  mutually  agreed 
upon  by  the  tribe/consortium  and  the 
Secretary,  or  as  provided  in  the  AFA. 

{1000.204    What  effect  WIN  ratroceealon 
have  on  the  trlMfconeortium'a  axiatlng  and 
future  aiMNial  funding  agraamanta? 

Retrocessi(Mi  does  not  affect  other 
parts  of  the  AFA  or  funding  agreements 
with  other  bureaus.  A  tribe/consortium 
may  request  to  negotiate  for  and  include 
retroceded  programs  in  future  AFAs  or 
through  a  s^f-determination  contract. 

flOOO.266    What  obligation  doee  the  tribe/ 
oonaofVum  have  to  return  funda  that  were 
ueed  In  the  operation  of  the  retroceded 
progrem? 

The  tribe/consortium  and  the 
Secretary  must  negotiate  the  amount  of 
funding  to  be  returned  to  the  Secretary 
for  the  operation  of  the  retroceded 
program.  This  amount  must  be  based  on 
such  factors  as  the  time  remaining  or 
functions  remaining  in  the  funding 
cycle  or  as  provided  in  the  AFA. 


11000206   What  obMgatkMidoae  the  trtta/ 
oonaoftium  have  to  latum  property  that  wae 
ueed  In  the  operation  of  the  ratrooaded 
program? 

On  the  effiactive  date  of  any 
retrocession,  the  tribe/consortium  must 
return  all  property  and  equipment,  and 
title  thereto: 

(a)  Acquired  under  the  AFA  for  the 
program  being  retroceded;  and 

(b)  That  has  a  per  item  value  in  excess 
of  $5,000  at  the  time  of  the  retrocession, 
or  as  otherwise  provided  in  the  AFA. 

11000297    Whathappeneloatribe/ 
coneortium'a  mature  contractor  atatua  If  It 
ratrooadea  a  program  that  la  aiao  availabia 
fdr  aen-detarmlnadon  contracting? 

Retrocession  has  no  effect  on  mature 
contractor  status,  provided  that  the 
three  most  recent  audits  covering 
activities  administered  by  the  tribe  have 
no  unresolved  material  audit 
exceptions. 

{1000.298    How  doea  retrocaaalon  effect  a 
buraau'a  operation  of  the  retroceded 
program? 

The  level  of  operation  of  the  program 
will  depend  upon  the  amoimt  of 
funding  that  is  retiuned  with  the 
retrocession. 


{1000.312   Whatare"trueti 

the  purpoeee  of  the  touat  evahiellon 


"for 


(a)  Trust  resources  include  property 
and  interests  in  property: 

(1)  That  are  held  in  trust  by  the 
United  States  for  the  benefit  of  a  tribe 
or  individual  Indians;  or 

(2)  That  are  subject  to  restrictions 
upon  alienation.  (See  for  example  25 
cm  272.2(r)) 

(b)  Trust  assets  include: 

(1)  Other  assets,  trust  revenue, 
royalties,  or  rental,  including  natural 
resources,  land,  water,  minerals,  funds, 
property,  assets,  or  claims,  and  any 
intangible  right  or  interest  in  any  of  the 
foregoing; 

(2)  Any  other  property,  asset,  or 
interest  therein,  or  treaty  right  for  which 
the  United  States  is  charged  with  a  trust 
responsibility.  For  example,  water  rights 
and  off-reservation  treaty  rights. 

(c)  This  definition  defines  trust 
resources  for  purposes  of  the  trust 
evaluation  process  only. 

§1000.313    What  era  "truathinctiona"  for 
the  purpoeee  of  the  truet  evaluation 
proceea? 

Trust  functions  are  those  programs 
necessary  to  the  management  of  assets 
held  in  trust  by  the  United  States  for  an 
Indian  tribe  or  individual  Indian. 


Subpart  O— Trust  Evaluation  Review        Annual  Trust  Evaluations 


{1000.310    What  la  the  purpoee  of  thia 
aubpert? 

This  subpart  describes  how  the  trust 
responsibility  of  the  United  States  is 
legally  maintained  through  a  system  of 
trust  evaluations  when  tribes/consortia 
perform  trust  functions  through  AFAs 
under  the  tribal  Self-Govemance  Act  of 
1994.  It  describes  the  principles  and 
processes  upon  which  trust  evaluations 
will  be  based. 

{ 1000311    Doea  the  Trtbai  Self- 
Gtovemance  Act  of  1994  eltarttie  truet 
reaponalblHty  of  the  United  Statee  to  Indian 
trtbee  end  individuala  under  eeH- 
gevemence? 

No.  The  Act  does,  however,  permit  a 
tribe/consortium  to  assume  management 
responsibilities  for  trust  assets  and 
resources  on  its  own  behalf  and  on 
behalf  of  individual  Indians.  Under  the 
Act.  the  Secretary  has  a  trust 
responsibility  to  conduct  annual  trust 
evaluations  of  tribal  performance  of 
trust  functions  to  ensure  that  tribal  and 
individual  trust  assets  and  resources  are 
managed  in  accordance  with  the  legal 
principles  and  standards  governing  the 
performance  of  trust  functions  in  the 
event  that  trust  assets  or  resources  are 
found  to  be  in  imminent  jeopardy. 


{1000.314    What  la  a  trust  evaluation? 

A  trust  evaluation  is  an  annual  review 
and  evaluation  of  trust  functions 
performed  by  a  tribe/consortium  to 
ensure  that  the  functions  are  performed 
in  accordance  with  trust  standards  as 
defined  by  federal  law.  Trust 
evaluations  address  trust  functions 
performed  by  the  tribe/consortium  on 
its  own  behalf  as  well  as  trust  functions 
performed  by  the  tribe/consortium  for 
the  benefit  of  individual  Indians  or 
Alaska  Natives. 

{ 1000315    Howaretruatavaiuationa 
conducted? 

(a)  Each  year  the  Secretary's 
designated  representative(s)  will 
conduct  trust  evaluations  for  each  self- 
governance  AFA.  The  Secretary's 
designated  representative(s)  will 
coordinate  with  the  designated  tribe's/ 
consortium's  representative(s) 
throughout  the  review  process, 
including  the  written  report  required  by 
§  1000.324. 

(b)  This  section  describes  the  general 
framework  for  trust  reviews.  However, 
each  tribe/consortium  may  develop, 
with  the  appropriate  bureau,  an 
individuaUzed  trust  evaluation  process 
to  allow  for  the  tribe's/consortium's 
unique  history  and  circumstances  and 
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the  terms  and  conditions  of  its  AFA.  An 
individualized  trust  evaluation  process 
must,  at  a  minimum,  contain  the 
measures  in  paragraph  (e)  of  this 
section. 

(c)  To  facilitate  the  review  process  so 
as  to  mitigate  costs  and  maximize 
efficiency,  each  trilw/consortium  must 
provide  access  to  all  records,  plans,  and 
other  pertinent  documents  relevant  to 
the  program(s)  under  review  not 
otherwise  available  to  the  Department. 

(d)  The  Secretary's  designated 
representative(s)  will: 

(1)  Review  trust  transactions: 

(2)  Conduct  on-site  inspections  of 
trust  resources,  as  appropriate: 

(3)  Review  compliance  with 
applicable  statutory  and  regulatory 
reauirements; 

(4)  Review  compliance  with  the 
provisions  of  the  AFA; 

(5)  Ensure  that  the  same  level  of  trust 
services  is  provided  to  individual 
Indians  as  would  have  been  provided  by 
the  Secretary; 

(6)  Ensure  the  fulfillment  of  the 
Secretary's  trust  responsibility  to  tribes 
and  individual  Indians  by  documenting 
the  existence  of: 

(i)  Systems  of  internal  controls; 

(ii)  Trust  standards;  and 

(iii)  Safeguards  against  conflicts  of 
interest  in  the  performance  of  trust 
functions: 

(7)  Document  deficiencies  in  the 
(>erformance  of  trust  function 
discovered  during  the  review  process. 

(e)  At  the  request  of  a  tribe/ 
consortium,  at  the  time  the  AFA  is 
negotiated,  the  standards  will  be 
negotiated,  except  where  standards  are 
otherwise  provided  for  by  law. 

|1000.3ie    May  tlw  tnMt  cvaluetlon 
pfooaaa  be  uaad  foe  additional  iwlaws  t 
Yes.  if  the  parties  agree. 

11000.317    CananlnMairavtawoftha 
stalua  of  tha  Iruat  aaaat  ba  conducted? 

If  the  parties  agree  and  it  is  practical, 
the  status  of  the  trust  resource  may  be 
determined  at  the  time  of  the  transfer  of 
the  function  or  at  a  later  time. 

f  1000.318    WhatarattwroaponaibUitiaaof 
Uta  Sacfwtaiy'a  daatanalsd 
rapfaaanMlva(a)  aflsr  the  annual  Iruat 
avakatton? 

(a)  The  representativets)  must  prepare 
a  written  report  documenting  the  results 
of  the  trust  evaluation. 

(b)  Upon  tribal/consortium  request, 
the  representative(s)  will  provide  the 
tribal/consortium  representative(s)  with 
a  copy  of  the  report  for  review  and 
comment  before  iinalization. 

(c)  The  representative(s)  will  attach  to 
the  report  any  tribal/consortium 
comments  that  the  representative  does 
not  accept. 


11000.319  tathatrualavalutlon 
or  praoaaa  dNfatant  wtian  wm  tnial 
hald  In  touat  taf  an  Individual  Indwn  or 


No.  Tribes/consortia  are  under  the 
same  obligation  as  the  Secretary  to 
perform  trust  functions  and  related 
activities  in  accordance  with  trust 
protection  standards  and  principles 
whether  managing  tribally  or 
individually  owned  trust  assets.  The 
process  for  conducting  annual  trust 
evaluations  of  tribal  performance  of 
trust  functions  on  behalf  of  individual 
Indians  is  the  same  as  that  used  in 
evaluating  performance  of  tribal  trust 
functions. 

f  1000.320    WHI  the  annual  raviawlnduda  a 
review  of  the  Sacratarys  residual  truat 
functlona? 

Yes.  If  the  annual  evaluation  reveals 
that  deficient  performance  of  a  trust 
function  is  due  to  the  action  or  inaction 
of  a  bureau,  the  evaluation  re|>ort  will 
note  the  deficiency  and  the  appropriate 
Depwrtment  official  will  be  notified  of 
the  need  for  corrective  action. 

11000.321  Wttat  are  ttw  conaaquancaa  of 
a  finding  of  Imminent  Jeopardy  In  the  annual 
truat  evaluation? 

(a)  A  finding  of  imminent  jeopardy 
triggers  the  federal  reassumption 
process  (see  subpart  M  of  this  part), 
unless  the  conditions  in  paragraph  (b)  of 
this  section  are  met. 

(b)  The  reassumption  process  will  not 
be  triggered  if  the  Secretary's  designated 
representative  determines  that  the  tribe/ 
consortium: 

(1)  Can  ciire  the  conditions  causing 
ieopardy  within  60  days:  and 

(2)  Will  not  cause  signiRcant  loss, 
harm,  or  devaluation  of  a  trust  asset, 
natural  resources,  or  the  public  health 
and  safety. 

51000.322  What  If  the  truat  evaluation 
reveels  proWeina  wtdch  do  not  riae  to  the 
level  of  Imminent  Jeoperdy? 

Where  problems  are  caused  by  tribal 
action  or  inaction,  the  conditions  must 
be: 

(a)  Docimiented  in  the  annual  trust 
evaluation  report; 

(b)  Reported  to  the  Secretary:  and 

(c)  Re(>orted  in  writing  to: 

(1)  The  governing  body  of  the  tribe; 
and 

(2)  In  the  case  of  a  consortium,  to  the 
governing  body  of  the  tribe  on  whose 
behalf  the  consortium  is  performing  the 
trust  functions. 

flOOO.323    Who  la  raeponalble  for 
corrective  action? 

The  tribe/consortiimi  is  primarily 
responsible  for  identifying  and 
implementing  corrective  actions,  but  the 


Department  may  also  suggest  possible 
corrective  measures  for  tribal 
consideration. 

f  1000.324    Whet  are  the  requirementa  of 
tite  review  team  report? 

A  report  summarizing  the  results  of 
the  trust  evaluation  will  be  prepared 
and  copies  provided  to  the  tribe/ 
consortium.  The  report  must: 

(a)  Be  written  objectively,  concisely, 
and  clearly;  and 

(b)  Present  information  accurately  and 
fairly,  including  only  relevant  and 
adequately  supported  information, 
findings,  and  conclusions. 

11000.325    Can  ttie  Depertment  conduct 
mora  ttian  ana  truat  evaluation  our  trllia  oar 
year? 

Trust  evaluations  are  normally 
conducted  annually.  When  the 
Department  receives  information  of  a 
threat  of  imminent  jeopardy  to  a  trust 
asset,  natural  resource,  or  the  public 
health  and  safety,  the  Secretary,  as 
trustee,  may  conduct  a  preliminary 
investigation.  If  the  preliminary 
investigation  shows  that  appropriate, 
sufficient  data  are  present  to  indicate 
there  may  be  imminent  jeopardy,  the 
Secretary's  designated  representative: 

(a)  Will  notify  the  tribe/consortium  in 
writing;  and 

(b)  May  conduct  an  on-site  inspection 
upon  2  days'  advance  written  notice  to 
the  tribe/consortium. 

f  1000.326    Will  the  Department  eveluate  a 
trtbefconeorHum's  perfonnanoe  of  non-truat 
related  programs? 

This  depends  on  the  terms  contained 
in  the  AFA. 

Subpart  P — Reports 

11000.339    Whatlathepurpoeeofthia 
aubpart? 

This  subpart  describes  what  reports 
are  developed  under  self-governance. 

fl000.340    How  is  imormadon  about  aen- 
governance  developed  end  reported? 

Annually,  the  Secretary  will  compile 
a  report  on  self-governance  for 
submission  to  the  Congress.  The  rei>ort 
will  be  based  on: 

(a)  Audit  reports  routinely  submitted 
by  tribes/consortia; 

(b)  The  number  of  retrocessions 
requested  by  tribes/consortia  in  the 
reporting  year; 

(c)  The  number  of  reassumptions  that 
occurred  in  the  reporting  year; 

(d)  Federal  reductions-in-force  and 
reorganizations  resulting  from  self- 
governance  activity; 

(e)  The  type  of  residual  functions  and 
amount  of  residual  funding  retained  by 
BIA;and 
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(f)  An  annual  report  submitted  to  the 
Secretary  by  each  tribe/consortiiun  as 
described  in  $  1000.341. 

f  1000.341    What  wM  the  trlbeM»neortium'a 
annual  rsport  on  aelfrgovdfnanca  addreae? 

(a)  The  report  will  address: 

(1)  A  list  of  unmet  tribal  needs  in 
order  of  priority: 

(2)  The  approved,  year-end  tribal 
budget  for  Uie  programs  and  services 
funded  under  self-governance, 
siunmarized  and  annotated  as  the  tribe 
may  deem  appropriate; 

(3)  Identification  of  any  reallocation 
of  trust  programs: 

(4)  Program  and  service  delivery 
highlights,  which  may  include  a 
narrative  of  specific  program  redesign  or 
other  accomplishments  or  benefits 
attributed  to  self-governance;  and 

(5)  At  the  tribe/consortium's  option,  a 
simimary  of  the  highlights  of  the  report 
referred  to  in  paragraph  (a)(2)  of  this 
section  and  other  pertinent  information 
the  tribes  may  wi^  to  report. 

(b)  The  report  submitted  under  this 
section  is  intended  to  provide  the 
Department  with  information  necessary 
to  meet  its  Congressional  reporting 
responsibilities^d  to  fulfill  its 
responsibility  as  an  advocate  for  self- 
governance.  The  tribal  reporting 
requirement  is  not  intended  to  be 
burdensome,  and  tribes  are  encouraged 
to  design  and  present  the  report  in  a 
brief  and  concise  manner. 

Subpart  Q— Miscallanaous  Provisions 

S  1000.352    How  can  a  trlbs^conaoillum 
bke  a  federal  employee  to  aaelat  wHh  the 
Impiementation  of  an  annual  funding 


If  a  tribe/consortium  chooses  to  hire 
a  Federal  employee,  it  can: 

(a)  Use  its  own  tribal  personnel  hiring 
procedures.  Federal  employees  are 
separated  bom  federal  service: 

(b)  "Direct  hire"  as  a  tribal  employee. 
The  employee  will  be  separated  from 
federal  service  and  work  for  the  tribe/ 
consortium,  but  maintain  a  negotiated 
fisderal  benefit  package  which  is  paid  for 
by  the  tribe/consortium  out  of  AFA 
program  funds;  or 

(c)  Negotiate  an  agreement  imder  the 
Intergovernmental  Personnel  Act.  25 
U.S.C.  48.  or  other  applicable  federal 
law. 

I1000J63   Canatribe^eonaertum 
employee  be  detailed  to  a  federal  aervlce 
poalHon? 

Yes,  under  the  Intei^govemmental 
Personnel  Act,  25  U.S.C.  48.  or  other 
applicable  law.  when  permitted  by  the 
Secretary. 


flOOO.354   How  doee  the  Freedom  of 
■ntOrmaOon  Act  apply? 

(a)  Access  to  records  maintained  by 
the  Secretary  is  governed  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  other  ^plicable  federal  law. 

(b)  At  the  option  of  the  tribe/ 
consortium  pursuant  to  section  108  of 
Pub.  L.  93-638,  except  for  previously 
provided  copies  of  tribe/consortium 
records  that  the  Secretary  demonstrates 
are  clearly  required  to  be  maintained  as 
part  of  the  recordkeeping  system  of  the 
Department  of  the  Interior,  records  of 
the  tribe/consortium  shall  not  be 
considered  federal  records  for  the 
purpose  of  the  Freedom  of  Information 
Act. 

(c)  The  Freedom  of  Information  Act 
does  not  apply  to  records  maintained 
solely  by  tribes/consortia. 

flOOO.356    How  doee  the  Privacy  Act 
■PPly? 

At  the  option  of  the  tribe/consortiimi, 
section  108(b)  of  Pub.  L.  93-638,  as 
amended,  provides  that  records  of  the 
tribe/consortium  must  not  be 
considered  federal  records  for  the 
purposes  of  the  Privacy  Act. 

flOOO.356    How  wlH  paymanta  be  made  to 
self-govemanoe  tribeanribal  consortia? 

Payments  must  be  made  in  advance, 
as  expeditiously  as  feasible  in 
compliance  with  any  applicable  federal 
laws.  At  the  option  of  the  tribe/ 
consortia,  payments  must  be  paid  on  an 
annual,  semi-annual,  or  other  basis. 

f  1000.357    What  audR  requirements  must 
a  seH-govemance  trIlM/coneortium  follow? 

The  tribe/consortium  must  provide  to 
the  designated  official  an  annual  single 
organization-wide  audit  as  prescribed 
by  the  Single  Audit  Act  of  1984.  31 
U.S.C.  7501.  efseg. 

{1000.358    Do  0MB  drculare  and  rsvisiona 
apply  to  aaif -governance  funding 
agreements? 

Yes.  OMB  circulars  and  revisions 
apply,  except  for: 

(a)  Listed  exceptions  for  tribes  and 
tribal  consortia; 

(b)  Exceptions  in  25  U.S.C.  450j-l(k); 
and 

(c)  Additional  exceptions  that  OMB 
may  grant. 

{1000.350    Doeeatriba/coneoctiumheve 
additional  ongoing  requirementa  to 
maintain  minimum  atandaida  for  tribs/ 
conaortlum  management  syatsma? 

Yes.  The  tribe/consortium  must 
maintain  systems  and  practices  at  least 
comparable  to  those  in  existence  when 
the  tribe/consortium  entered  the  self- 
governance  program. 


{1000.360    Can  a  trlbe^conaortlum  retain 
savinga  from  programa? 

Yes.  For  BLA  programs,  the  tribe/ 
consortium  may  retain  savings  for  each 
fiscal  year  during  which  an  AFA  is  in 
effect.  A  tribe/consortium  must  use  any 
savings  that  it  realizes  under  an  AFA, 
including  a  construction  contract: 

(a)  To  provide  additional  services  or 
benefits  under  the  AFA;  or 

(b)  As  carryover  under  §  1000.362. 

{ 1000.361    Can  a  tribetoonaortium  carry 

over  funda  not  apem  during  the  term  of  the 
AFA? 

For  BIA  programs,  services,  functions 
or  activities,  notwithstanding  any  other 
provision  of  law,  any  funds 
appropriated  pursuant  to  the  Snyder  Act 
of  1921  (42  Stat.  208).  for  any  fiscal  year 
which  are  not  obligated  or  expended 
prior  to  the  beginning  of  the  fiscal  year 
succeeding  the  fiscal  year  for  which 
such  funds  were  appropriated  shall 
remain  available  for  obligation  or 
exi)enditiu«  during  such  succeeding 
fiscal  year.  In  the  case  of  amounts  made 
available  to  a  tribe/consortium  under  an 
annual  funding  agreement,  if  the  funds 
are  to  be  expended  in  the  succeeding 
fiscal  year  for  the  pvupose  for  which 
they  were  originally  appropriated, 
contracted  or  granted,  or  for  which  they 
are  or  for  whidi  they  are  authorized  to 
be  used  pursuant  to  the  provisions  of  ^ 
Section  106  (a)(3),  no  additional 
justification  or  documentation  of  such 
purposes  need  be  provided  by  the  tribe/ 
consortium  to  the  Secretary  as  a 
condition  of  receiving  or  expending 
such  funds. 

{1000.362    After  a  non-BIA  annual  fundk«g 
agreement  haa  been  executed  and  tfie 
funda  tranafened  to  a  triba^conaortium,  can 
a  bureau  raqueat  the  return  of  funda? 

The  bureau  may  request  the  return  of 
funds  only  imder  the  following 
circumstances: 

(a)  Retrocession; 

(b)  Reassumption; 

(c)  For  construction,  when  there  are 
special  legal  requirements;  or 

(d)  As  otherwise  provided  for  in  the 
AFA. 

{1000.363    Howcanapereonorgroup 
appeel  e  dedeion  or  conteat  an  action 
related  to  a  progrem  operated  by  a  tribe/ 
conaortlum  under  an  annual  fundlrtg 
agreement? 

(a)  BIA  programs.  A  person  or  group 
who  is  aggrieved  by  an  action  of  a  tribe/ 
consortium  with  respect  to  programs 
that  are  provided  by  the  tribe/ 
consortium  pursuant  to  an  AFA  must 
first  exhaust  tribal  administrative  due 
process  rights.  After  that,  the  person  or 
group  may  bring  an  appeal  under  25 
CFRpart2. 
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(b)  Non-BIA  programs.  Procedures 
will  vary  depending  on  the  program. 
Aggrieved  parties  should  initially 
contact  the  local  program  administrator 
(the  Indian  program  contact).  Thereafter. 
apf>eals  will  follow  the  bureau's  appeal 
procedures. 

fl00a364    Must  Ml^gov•m■no•  trIbM/ 
conaorlia  comply  with  the  Sacratarial 
■pprovl  requlremenf  of  2S  U.8.C.  81  and 
476  regarding  proleailonel  and  attorney 
oontrectsT 

No.  For  the  period  that  an  agreement 
entered  into  under  this  part  is  in  effect, 
the  provisions  of  25  U.S.C.  81  and  25 
U.S.C.  476,  do  not  apply  to  attorney  and 
other  professional  contracts  by 
participating  tribes/consortia. 

11000.365    Can  Amda  provMad  under  a 
aalf'fowamenoe  aniwal  fundtatg  agreemant 
Im  traalad  aa  nervFadaral  funds  for  0w 
puipoee  Of  nwiing  maicning  fw|uirvniania 


Yes.  Self-governance  AFA  funds  are 
eligible  to  be  treated  as  non-federal 
funding  for  the  purpose  of  meeting 
matching  requirements  imder  federal 
law. 

§  1000.366    WW  Indian  preference  In 
eiwploymeric  contracting,  artd 
suuouiieecuiig  appiy  lo  sarvnos,  acuviiws. 
prograne,  and  funcllone  pertormed  under  a 
I  annual  fundkig 


Tribal  law  must  govern  Indian 
preference  in  employment,  where 
permissible,  in  contracting  and 
subcontracting  in  performance  of  an 
AFA. 


f  1000.367    Dottier 
iiirtile  In  the  Pawla  nanon  Act  of  March 
3. 1661  (40  U.S.C  276e-276e-f)  (46  Slat 
1464).  ee  emended  and  wNh  leapeet  to 

of  Merch  3. 1621,  apply  to  1 


No.  Wage  and  labor  standards  do  not 
apply  to  employees  of  tribes  and  tribal 
consortia.  They  do  apply  to  all  other 
laborers  and  mechanics  employed  by 
contractors  and  subcontractors  in  the 
construction,  alteration,  and  repair 
(including  painting  or  redecorating  of 
buildings  or  other  facilities)  in 
connection  with  an  AFA. 

Appewlix— A  to  Fart  1000— Model 
CMopact  of  Seif-Goremance  Between 

the Tribe  and  the  Department 

of  the  Interior 

Aitkfa  1— Atharily  — d  Pui  p— 

Section  1 — Authority 

This  agreement,  denoted  a  compact  of  Self- 
Governance  (hereinafter  referred  to  as  the 
"compact"),  is  entered  into  by  the  Secretary 
of  the  Interior  (hereinafter  lefaned  to  as  the 
"Secretary"),  for  and  on  behalf  of  the  United 


States  of  America  pursuant  to  the  authority 
granted  by  Title  IV  of  the  Indian  Self 
Determination  and  Education  Assistance  Act, 
Pub.  L.  93-638,  as  amended,  and  by  the  tribe, 
pursuant  to  the  authority  of  the  Constitution 
and  By-Laws  of  the  tribe  (hereinafter  referred 
to  as  the  "tribe") 

Section  2 — Purpose 

This  compact  shall  be  liberally  construed 
to  achieve  its  purposes: 

(a)  This  compact  is  to  carry  out  Self- 
Goveraance  as  authorized  by  Tide  IV  of  Pub. 
L.  93-638,  as  amended,  which  built  upon  the 
Self  Governance  Demonstration  Project,  and 
transfer  control  to  tribal  governments,  upon 
tribal  request  and  through  negotiation  with 
the  United  States  government,  over  funding 
and  decision-making  of  certain  federal 
programs  as  an  effective  way  to  implement 
the  federal  policy  of  govemment-to- 
government  relations  with  Indian  tribes. 

(b)  This  compact  is  to  enable  the  United 
States  to  maintain  and  improve  its  unique 
and  continuing  relationship  with  and 
responsibility  to  the  tribe  through  tribal  self- 
governance,  so  that  the  tribe  may  take  its 
rightful  place  in  the  fomily  of  governments; 
remove  tederal  obstacles  to  effective  self- 
governance;  reorganize  tribal  government 
programs  and  services;  achieve  efficiencies  in 
service  delivery:  and  provide  a  dociunented 
example  for  the  development  of  future 
federal  Indian  policy.  This  policy  of  tribal 
self-governance  shall  permit  an  orderly 
transition  from  federal  domination  of  Indian 
programs  and  services  to  allow  Indian  tribes 
meaningful  authority  to  plan,  conduct,  and 
administer  those  programs  and  services  to 
meet  the  needs  of  their  people.  In 
implementing  Self-Governance,  the  Bureau  of 
Indian  Afbirs  is  expected  to  provide  the 
same  level  of  service  to  other  tribal 
govenunents  and  to  demonstrate  new 
policies  and  methods  to  improve  service 
delivery  and  address  tribal  needs.  In 
fulfilling  its  responsibilities  under  the 
compact,  the  Secretary  hereby  pledges  that 
the  Department  will  conduct  all  relations 
with  the  tribe  on  a  govenunent-to- 
govemment  basis. 

Aitida  a— Tanaa.  PrwUoM  and 
Condidoaa 

Section  i — Tenn 

This  compact  shall  be  effective  when 
signed  by  the  Secretary  or  ao  authorized 

representative  and  the  authorized 
representative  of  the  tribe.  The  term  of  this 
compact  shall  commence  (negotiated 
effective  date]  and  must  remain  in  efFect  as 
provided  by  federal  law  or  agreement  of  the 
parties. 

Section  2 — Funding  Amount 

In  accordance  with  Section  403(g)  of  Title 
IV  of  Pub.  L  93-638.  as  amended,  and 
subject  to  the  availability  of  appropriations, 
the  Secretary  shall  provide  to  the  tribe  the 
total  amount  specified  in  each  annual 
funding  agreement 

Section  3— Reports  to  Congress 

To  implement  Section  405  of  Pub.  L.  93- 
638,  as  amended,  on  each  January  1 
throughout  the  period  of  the  compact,  the 


Secretary  shall  make  a  %vritten  repeat  to  the 
Congress  which  shall  include  the  views  of 
the  tribe  concerning  the  matters 
encompassed  by  Section  405(b)  and  (d). 

Section  4 — Regulatory  Authority 

The  tribe  shall  abide  by  all  federal 
regulations  as  published  in  the  Federal 
Register  unless  waived  in  accordance  with 
Section  403(i)(2)  of  Pub.  L  93-638.  as 
amended. 

Section  5 — Tribal  Administrative  Procedure 

The  tribe  shall  provide  administrative  due 
process  rights  pursuant  to  the  Indian  Civil 
Rights  Act  of  1968,  25  U.S.C.  1301.  et  seq.. 
to  protect  all  rights  and  interests  that  Indians, 
or  groups  of  Indians,  may  have  with  respect 
to  services,  activities,  programs,  and 
functions  that  are  provided  pursuant  to  the 
compact 

Article  ID— Obligations  of  the  Tribe 

Section  1 — AFA  Programs 

The  tribe  will  perform  the  programs  as 
provided  in  the  specific  AFA  negotiated 
pursuant  to  the  Act  The  tribe  pledges  to 
practice  utmost  good  faith  in  upholding  its 
responsibility  to  provide  such  programs, 
pursuant  to  the  Act 

Section  2 — Trust  Services  for  Individual 
Indians 

To  the  extent  that  the  AFAs  have 
provisions  for  trust  services  to  individual 
Indians  that  were  formerly  provided  by  the 
Secretary,  the  tribe  will  maintain  at  least  the 
same  level  of  service  as  waspreviously 
provided  by  the  Secretary.  The  tribe  pledges 
to  practice  utmost  good  hiith  in  upholding 
their  responsibility  to  provide  such  service. 

Article  IV— ObtigatioM  of  the  Unitad  States 

Section  1 — Trust  Responsibility 

The  United  States  reaffirms  the  trust 
responsibility  of  the  United  States  to  the 

tribe(s)  to  protect  and  conserve  the 

trust  resources  of  the  tribe(s)  and  the  trust 
resources  of  individual  Indians  associated 
with  this  compact  and  any  annual  funding 
agreement  negotiated  under  the  Tribal  Self- 
Governance  Act 

Section  2 — Trust  Evaluations 

Kirsuant  to  Section  403(d)  of  Pub.  L  93- 
638,  as  amended,  annual  funding  agreements 
negotiated  between  the  Secretary  and  an 
Indian  tribe  shall  include  provisions  to 
monitor  the  performance  of  trust  functions  by 
the  tribe  through  the  annual  trust  evaluation. 

Article  V—Ortiar  Praviaiaaa 

Section  1 — FocUitation 

Nothing  in  this  compact  may  be  construed 
to  terminate,  waive,  modify,  or  reduce  the 
trust  responsibility  of  the  United  States  to  the 
tribe(s)  or  individual  Indians.  The  Secretary 
shall  act  in  good  faith  in  upholding  such 
trust  responsibility. 

Section  2— Officials  Not  To  Benefit 

No  Member  of  Coagreas,  or  resident 
commissioner,  shall  be  admitted  to  any  share 
or  pari  of  any  annual  funding  agreement  or 
contract  thereunder  executed  pursuant  to  this 
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compact  or  to  any  benefit  that  may  arise 
from  such  compact.  This  paragraph  may  not 
be  construed  to  apply  to  any  contract  vrith  a 
third  party  entered  into  under  an  annual 
fimding  agreement  pursuant  to  this  compact 
if  such  contract  is  made  with  a  corporation 
for  the  general  benefit  of  the  corporation. 

Section  3— Covenant  Against  Contingent 
Fees 

The  parties  warrant  that  no  person  or 
selling  agency  has  been  employed  or  retained 
to  solicit  or  secure  any  contract  executed 
pursuant  to  this  compact  upon  an  agreement 
or  understanding  for  a  commission. 


percentage,  brokerage,  or  contingent  fee, 
excepting  bona  fide  employees  or  bona  fide 
established  commercial  or  selling  agencies 
maintained  by  the  contractor  for  the  purpose 
of  securing  business. 

Section  4 — Sovereign  Inununity 

Nothing  in  this  compact  or  any  AFA  shall 
be  construed  as — 

(1)  afiiecting,  modifying,  diminishing,  or 
otherwise  impairing  the  sovereign  immunity 
from  suit  enjoyed  by  the  tribe;  or 

(2)  authorizing  or  requiring  the  termination 
of  any  existing  trust  responsibility  of  the 


United  States  with  respect  to  the  Indian 
people. 

In  witness  whereof,  the  parties  have 
executed,  delivered  and  formed  this  compact, 

effective  the day  of, 

19 . 

THE Tribe 

The  Department  of  the  Interior. 
By:  


By:  

IFR  Doc.  98-3132  Filed  2-11-98;  8:45  am] 


Thursday 
February  12,  1998 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  35,  49,  50,  and  81 
Indian  Tribes:  Air  Quaiity  Planning  and 
Management;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 35, 49. 50.  and  81 

(OAR-FRL-69e4-2] 

RIN  20eO-nAF79 

Indian  Tribaa:  Air  Quaiity  Planning  and 
Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary;  The  Clean  Air  Aci  (CAA) 
directs  EPA  to  promulgate  regulations 
sp>ecifying  those  provisions  of  the  Act 
for  which  it  is  appropriate  to  treat 
Indian  tribes  in  the  same  manner  as 
states.  For  those  provisions  specified,  a 
tribe  may  develop  and  implement  one 
or  more  of  its  own  air  quality  programs 
under  the  Act.  This  final  rule  sets  forth 
the  CAA  provisions  for  which  it  is 
appropriate  to  treat  Indian  tribes  in  the 
same  manner  as  states,  establishes  the 
requirements  that  Indian  tribes  must 
meet  if  they  choose  to  seek  such 
treatment,  and  provides  for  awards  of 
federal  financial  assistance  to  tribes  to 
address  air  quality  problems. 
EFFECTIVE  DATE:  March  16,  1998. 
FOn  FURTHER  INFORMATKM  CONTACT: 
David  R.  LaRoche.  Office  of  Air  and 
Radiation  (OAR  6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington  DC.  20460 
at  (202)  260-7652. 
SUPPlfMENTARY  INFORMATION: 

Supporting  information  used  in 
developing  the  Bnal  rule  is  contained  in 
Docket  No.  A-93-3087.  The  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.  Monday  through  Friday,  at  EPA's 
Air  Docket,  Room  M-1500.  Waterside 
Mall,  401  M  Street  SW.  Wa.shington, 
D.C.  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

This  preamble  is  organized  according 
to  the  following  outline: 

I.  Background  of  the  Final  Rule 
D.  Analysis  of  Major  Issues  Raised  by 
Commenters 

A.  lurisdiction 

B.  Sovereign  Immunity  and  Citizen  Suit 
C  Air  Program  Implementation  in  Indian 

Country 
D.  CAA  Sections  llOCcXD  and  S02(dM3) 

Authority 
m.  Significant  Changes  from  the  Proposed 

Regulations 
TV.  Miscellaneous 

A.  Executive  Order  (EO)  12866 

B.  Regulatory  Flexibihty  Act  (RFA) 

C  Executiv*  Order  (EO)  12875  and  the 
Unfunded  Mandates  Reform  Act  (UMRA) 

D.  Paperwork  Reduction  Act 

B.  Suomission  to  Congress  and  the  General 
Accounting  Office 


I.  Background  of  the  Final  Rule 

Summary  of  Issues  Raised  by  the 
Pmposal 

EPA  proposed  rules  on  August  25, 
1994  (59  FR  43956)  to  implement 
section  301(d)  of  the  Act.  The  proposal 
elicited  many  comments  from  state  and 
tribal  officials,  private  industry,  and  the 
general  public.  A  total  of  69  comments 
were  received,  of  which  44  were  from 
tribes  or  tribal  representatives:  13  from 
state  and  local  governments  or 
associations;  10  from  industry 
(primarily  utilities  and  mining);  and.  1 
from  Department  of  Energy  (DOE)  and  1 
from  an  environmental  interest  group  in 
'  Southern  California.  The  tribes  and 
several  other  commenters  generally 
express  support  for  the  proposed  rule 
and  the  delegation  of  CAA  authority  to 
eligible  tribes  to  manage  reservation  air 
resources.  Tribes  especially  urge  EPA  to 
expedite  the  Hnalization  of  this  rule  to 
enable  tribes  to  begin  to  implement  their 
air  quality  management  programs  and 
encourage  EPA  to  recognize  that  the 
development  of  tribal  air  programs  will 
be  an  evolving  process  requiring  both 
time  and  significant  assistance  from 
EPA. 

Most  of  the  tribal  commenters  express 
concern  with  the  inclusion  of  the  citizen 
suit  provisions  which,  they  believed, 
effected  a  waiver  of  their  sovereign 
immunity;  they  recommend  that  this 
provision  be  deleted  in  the  final  rule. 
This  is  a  major  issue  for  tribes.  State  and 
local  government  and  industry 
commenters  are  primarily  concerned 
that  the  proposed  rule  would  create  an 
unworkable  scheme  for  implementing 
tribal  air  quality  programs,  and  many  of 
these  commenters  question  the  scope  of 
tribal  regulatory  jurisdiction. 

Responses  to  many  of  the  comments 
related  to  issues  of  jurisdiction  and 
sovereign  immunity  are  included  in 
sections  II.A  and  II.B  in  the  analysis  of 
comments  below.  Responses  to 
comments  on  the  issues  raised 
concerning  federal  implementation  in 
Indian  country  are  addressed  in  sections 
n.C  and  n.D  of  this  document.  All  other 
comments  are  addressed  in  a  dociunent 
entitled  "response  to  comments"  that 
can  be  found  in  the  docket  for  this  rule 
cited  above. 

n.  Analysis  of  Maior  beues  taieed  by 
Comnienters 

A.  lurisdiction 

1.  Delegation  of  CAA  Authority  to 
Tribes 

It  is  a  settled  point  of  law  that 
Congress  may,  by  statute,  expressly 
delegate  federal  authority  to  a  tribe. 
United  States  v.  hiazurie,  419  U.S.  544. 


554  (1975).  See  also  South  Dakota  v. 
Bourland.  113  S.  Q.  2309.  2319-20 
(1993):  Brendale  v.  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian 
NaUon,  492  U.S.  408,  426-28  (1989) 
(White, ).,  for  four  Justice  plurality). 
Such  a  delegation  or  grant  of  authority 
can  provide  a  federal  statutory  source  of 
tribal  authority  over  designated  areas, 
whether  or  not  the  tribe's  inherent 
authority  would  extend  to  all  such 
areas.  In  the  August  25, 1994  proposed 
tribal  authority  rule.  EPA  set  forth  its 
interpretation  that  the  CAA  is  a 
delegation  of  federal  authority,  to  tribes 
approved  by  EPA  to  administer  CAA 
programs  in  the  same  manner  as  states. 
over  all  air  resources  within  the  exterior 
boimdaries  of  a  reservation  for  such 
programs.  Today.  EPA  is  finalizing  this 
approach.  This  grant  of  authority  by 
Congress  enables  eligible  tribes  to 
address  conduct  relating  to  air  quality 
on  all  lands,  including  non-Indian- 
owned  fee  lands,  within  the  exterior 
boundaries  of  a  reservation. 

EPA's  position  that  the  CAA 
constitutes  a  statutory  grant  of 
jurisdictional  authority  to  tribes  is 
consistent  with  the  language  of  the  Act, 
which  authorizes  EPA  to  treat  a  tribe  in 
the  same  manner  as  a  state  for  the 
regulation  of  "air  resources  within  the 
exterior  boundaries  of  the  reservation  or 
other  areas  within  the  tribe's 
jurisdiction."  CAA  section  301(d)(2)(B). 
EPA  believes  that  this  statutory 
provision,  viewed  within  the  overall 
framework  of  the  CAA.  establishes  a 
territorial  view  of  tribal  jurisdiction  and 
authorizes  a  tribal  role  for  all  air 
resources  within  the  exterior  boundaries 
of  Indian  reservations  without 
distinguishing  among  various  categories 
of  on-reservation  land.  See  also  CAA 
sections  110(o},  164(c). 

In  light  of  the  statutory  language  and 
the  overall  statutory  scheme,  EPA  is 
exercising  the  rulemaking  authority  . 
entrusted  to  it  by  Congress  to  implement 
the  CAA  provisions  granting  approved 
tribes  authority  over  all  air  resources 
within  the  exterior  boundaries  of  a 
leeervation.  See  generally  Chevron 
U.S.A.,  Inc.  V.  NRDC,  467  U.S.  837,  842- 
45  (1984).  This  interpretation  of  the 
CAA  as  generally  delegating  such 
authority  to  approved  tribes  is  also 
supported  by  the  legislative  history, 
which  provides  additional  evidence  of 
Congressional  intentira  regarding  this 
iaaue.  See  S.  Rep.  No.  228,  lOlst  Cong.. 
1st  Sees.  79  (1989)  ("the  Act  constitutes 
an  express  dislegation  of  power  to  Indian 
tribes  to  administer  and  enforc»  the 
Clean  Air  Act  in  Indian  lands"  (citation 
to  Brendale  omitted))  (hereinafter 


Federal  Register/ Vol.  63,  No.  29 /Thursday,  February  12.  1998 /Rules  and  Regulations  7255 


referred  to  as  "Senate  Report").'  EPA 
also  believes  this  territorial  approach  to 
air  quality  regulation  best  advances 
rational,  sound,  air  quality  management. 

(a)  Support  for  the  delegation 
approach.  Tribal  commenters  and 
several  industry  commenters  support 
EPA's  interpretation  that  the  CAA 
constitutes  a  delegation  of 
Congressional  authority  to  eligible  tribes 
to  implement  CAA  programs  over  their 
entire  reservations.  Numerous  tribal 
commenters  assert  that  EPA's  territorial 
delegation  approach  is  consistent  with 
federal  Indian  law  and  the  intent  of 
Congress  as  e^mressed  in  several 
provisions  of  the  CAA.  Several  tribal 
commenters  note  that,  while  tribes  have 
inherent  sovereign  authority  over  all  air 
resources  within  the  exterior  boundaries 
of  their  reservations.  EPA  should 
finalize  the  delegation  approach  to 
avoid  case-by-case  litigation  concerning 
inherent  authority  and  to  eliminate  the 
disruptive  potential  of  a 
"checkerboarded"  pattern  of  tribal  and 
state  jurisdiction  on  reservations. 
Several  tribal  commenters  assert  that  the 
delegation  approach  is  compelled  by  the 
language  of  the  CAA  and  federal  Indian 
law  principles.  One  tribal  commenter 
states  that  the  delegation  approach  is 
consistent  with  the  federal  government's 
trust  responsibility  to  federally- 
recognized  Indian  tribes. 

(\i)  Statutory  Interpretation.  Several 
state  commentere  assert  that  the  CAA 
does  not  constitute  an  "express 
congressional  delegation"  of  authority 
to  tribes  as  required  by  the  Supreme 
Court's  decisions  in  h4ontana  v.  United 
States,  450  U.S.  544  (1981)  and 
Brendale.  492  U.S.  408.  Several  state 
and  industry  commenters  dispute  EPA's 
interpretation  of  CAA  section 
301(d)(2)(B).  which  states  that  EPA  may 
treat  a  tribe  in  the  same  manner  as  a 
state  if,  among  other  things,  "the 
functions  to  be  exercised  by  the  Indian 
tribe  pertain  to  the  management  and 
protection  of  air  resources  within  the 
exterior  boimdaries  of  the  reservation  or 
other  areas  within  the  tribe's 
jurisdiction."  One  conunenter  asserts 
that  the  "or"  in  "or  other  areas  within 
the  tribe's  jiuisdiction"  means  that 
treatment  of  a  state  is  authorized  for  a 
tribe  as  to  air  resources  over  which  the 


■  Puithsr.  it  U  •  w«U.«sUblished  principle  of 
sututory  construction  that  sututa*  chould  ba 
construed  liberally  in  bvor  of  Indiana,  with 
nnbiguou*  provisions  interpreted  in  ways  that 
benefit  tribes.  County  of  Yakima  v.  ConfBderated 
Tribes  and  Bands  of  the  Yakima  Indian  Nation,  112 
S.CL  683, 6«3  (1992).  In  addition,  sumtes  should   ' 
lie  interpreted  so  as  to  comport  with  tribal 
sovereignty  and  the  federal  policy  of  encouraging 
tribal  ind^>«ndence.  Bamah  Navajo  School  Board. 
Inc.  r.  Bureau  (^Revenue  of  New  Mexico,  458  U.S. 
832,  846  (1982). 


tribe  has  jurisdiction,  whether  or  not 
those  areas  fall  within  its  reservation 
boundaries.  In  other  words,  tribes 
would  not  necessarily  have  jurisdiction 
over  all  sources  within  reservation 
boimdaries.  The  commenter  states  that 
EPA  has  improperly  read  the  "or"  in 
section  301(d)(2)(B)  as  an  "and." 

EPA  believes  the  plain  meaning  of 
section  301(d)(2)(B)  is  that  a  tribe  can 
implement  a  CAA  program  for  air 
resources  if:  (1)  the  air  resources  are 
within  a  reservation;  or  (2)  the  air 
resources  are  within  a  non-reservation 
area  over  which  the  tribe  can 
demonstrate  jurisHiction.  The  most 
plausible  reading  of  the  phrase  "within 
*  *  *  the  reservation  or  other  areas 
within  the  tribe's  jurisdiction"  is  that 
Congress  intended  to  grant  to  an  eligible 
tribe  jurisdiction  over  its  reservation 
without  requiring  the  tribe  to 
demonstrate  its  own  jurisdiction,  but  to 
require  a  tribe  to  demonstrate 
jurisdiction  over  any  other  areas,  i.e.. 
non-reservation  areas,  over  which  it 
seeks  to  implement  a  CAA  program. 
Under  section  301(d)(2)(B).  eligible 
tribes  may  be  treated  in  the  same 
manner  as  states  for  protecting  "air 
resources"  within  "the  reservation"  or 
in  "other  areas  within  the  tribe's 
jurisdiction."  Both  the  term 
"reservation"  and  the  phrase  "other 
areas  within  the  tribe's  jurisdiction" 
modify  the  phrase  "air  resources."  In 
addition,  it  is  clear  from  the  structure  of 
the  provision  and  the  CAA  and 
legislative  history  taken  as  a  whole  that 
the  phrase  "within  the  tribe's 
jurisdiction"  modifies  the  phrase  "other 
areas"  and  not  the  term  "reservation"  or 
the  phrase  "air  resources."  If  Congress 
intended  to  require  tribes  to 
demonstrate  jurisdiction  over 
reservations.  Congress  would  have 
simply  stated  that  EPA  may  approve  a 
tribal  program  only  for  air  resources 
over  whidi  the  tribe  can  demonstrate 
jiuisdiction.2 

One  commenter  states  that  EPA's 
interpretation  of  CAA  section 
301(d)(2)(B)  has  made  CAA  secUon 
301(d)(4),  which  allows  EPA  to 
administer  provisions  of  the  Act  directly 
if  treatment  of  a  tribe  as  identical  to  a 
state  is  found  to  be  "inappropriate  or 
administratively  infeasible."  extraneous. 


'Contrary  to  the  commenter's  assertion,  EPA  does 
not  interpret  the  "or"  in  this  section  as  on  "and". 
If  the  "or"  were  an  "and",  under  section  301(d)(2) 
EPA  would  be  authorized  to  approve  a  tribal 
program  "only  iP"  the  functions  to  be  exercised  by 
the  tribe  pertain  to  air  resources  that  are  both 
within  a  reservation  and  within  non-reservation 
areas  over  which  the  tribe  can  demonstrate 
Jurisdiction.  This  interpretation  is  nonsensical. 
Moreover,  nothing  in  tlia  Act  or  legislative  history 
suggests  that  Congress  intended  to  limit  so  severely 
die  universe  of  tribes  eligible  for  CAA  programs. 


The  commenter  asserts  that  if  CXA 
section  301(d)(2)(B)  is  a  delegation  of 
authority  to  a  tribe.  EPA  would  never 
have  cause  to  find  treatment  of  a  tribe 
as  a  state  "inappropriate  or 
administratively  infeasible."  EPA 
disagrees  that  its  interpretation  has 
made  section  301(d)(2)(B)  superfluous 
because,  even  with  the  delegation  of 
federal  authority  to  tribes  for  reservation 
areas,  it  is  not  appropriate  or 
administratively  feasible  to  treat  tribes 
as  states  for  all  purposes.  In  such  cases, 
section  301(d)(4)  allows  EPA,  through 
rulemaking,  to  "directly  administer 
such  provisions  (of  the  Act]  so  as  to 
achieve  the  appropriate  purpose"  either 
by  tailoring  the  provisions  to  tribes  or 
conducting  a  federal  program. 

An  industry  commenter  states  that 
CAA  section  llO(o),  which  provides 
that  when  a  tribal  implementation  plan 
(TIP)  becomes  effective  under  CAA 
section  301(d)  "the  plan  shall  become 
applicable  to  all  areas  (except  as 
expressly  provided  otherwise  in  the 
plan)  located  within  the  exterior 
boundaries  of  the  reservation  *  •  *." 
does  not  support  EPA's  interpretation  of 
the  CAA  as  a  delegation  because  section 
llO(o)  is  only  applicable  to  plans  EPA 
approved  pursuant  to  regulations  under 
section  301(d). 

EPA  believes  that  section  llO(o) 
recognizes  that  approved  tribes  are 
authorized  to  exercise  authority  over  all 
areas  within  the  exterior  boundaries  of 
a  reservation  for  the  purposes  of  TIPs. 
EPA  notes  that  the  commenter  omitted 
the  following  remaining  language  in  the 
quoted  sentence  from  CAA  section 
llO(o):  "located  within  the  exterior 
boundaries  of  the  reservation, 
notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
nmning  through  the  reservation."  EPA 
believes  that  this  additional  language 
makes  clear  that  TIPs  may  apply  to  all 
areas  within  the  exterior  boimdaries  of 
reservations.  EPA  believes  that  the 
phrase  "except  as  expressly  provided 
othenvise  in  the  plan"  refers  to  a 
situation  where  a  tribe  seeks  to  have  its 
TIP  apply  only  to  specific  areas  writhin 
a  reservation. 

An  industry  commenter  states  that  the 
CAA  does  not  depart  from  other 
Congressional  provisions  regarding 
"treatment  as  a  state"  in  the  Clean 
Water  Act  (CWA)  and  the  Safe  Drinking 
Water  Act  (SDWA)  and  EPA  has  already 
determined  that  these  other  statutes  do 
not  constitute  a  delegation  of  authority 
to  tribes.  EPA  notes  that  the  CAA 
"treatment  as  a  state"  provision  is 
notably  different  frvm  the  SDWA 
"treatment  as  a  state"  provision. 
Compare  CAA  §  301(d)(2)  ("the 
hmctions  to  be  exercised  by  the  Indian 
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tribe  (must)  pertain  to  the  management 
and  protection  of  air  resources  within 
the  exterior  boundaries  of  the 
reservatioa  or  other  areas  within  the 
tribe's  jurisdiction")  with  SDWA 
§  1451fb)(l)(B)  ("the  functions  to  be 
exercised  by  the  hidian  tribes  [must  be] 
within  the  area  of  the  Tribal 
Government's  jurisdiction").  In 
addition,  although  CWA  section  518(e) 
and  CAA  section  301(d)  both  contain 
language  regarding  tribal  programs  over 
"Indian  reservations."  EPA  fa«lieves  that 
,  the  overall  statutory  scheme  and 
legislative  history  of  the  CAA  represent 
a  clearer  expression  than  that  of  the 
CWA  that  Osngress  intended  to 
effectuate  a  delegation  to  tribes  over 
reservations.^  EPA  notes  that,  except  for 
the  provisions  in  CWA  section  518(e) 
and  SDWA  section  1451(b)(1)(B).  the 
Water  Acts  do  not  otherwise  indicate 
what  areas  are  subject  to  tribal 
regulatory  authority.  By  contrast,  several 
provisions  of  the  CAA  expressly 
recognize  that  tribes  may  exercise  CAA 
authority  over  all  areas  within  the 
exterior  boundaries  of  the  reservation. 
See  CAA  sections  llO(o)  and  164(c). 

One  industry  commenter  states  that 
EPA  should  make  clear  that  the  CAA 
does  not  supersede  other  laws  that  may 
define  or  limit  the  extent  of  tribal 
regulatory  jurisdiction.^  The  commenter 
states  that,  given  that  the  CAA  does  not 
supersede  all  other  laws  regarding  tribal 
jurisdiction.  EPA  should  follow  a  case- 
by-case  approach  for  addressing 
jurisdiction  within  reservation 
boundaries.  One  state  association  notes 
that  some  states  have  statutory 
jiuisdiction  over  non-Indian  fee  lands 
located  on  reservations  and  EPA  does 
not  address  how  conflicts  between  the 
CAA  and  these  statutes  will  be 
addressed. 


'  >  EPA  also  notes  that  ■  iederal  diitrict  csurl  has 
stated  that  CWA  sectioa  SlS(e)  may  be  read  as  an 
express  delegation  of  authority  to  tribes  over  all 
reservation  water  resources.  Montana  v.  l/.S.  EPA. 
»41  F.  Supp.  94S.  9S1.  9S7  n.10  ft  n.12  (D.  Mont. 
1996)  citii«  BtandaJe.  492  U.S.  at  42S  (White.  |.). 
In  the  prawnbte  to  iu  1991  CWA  regulation.  EPA 
tound  the  statutory  language  and  legislative  history 
of  the  CWA  too  inconclusive  for  the  Agency  to  rely 
on  the  delegation  theory,  but  noted  that  "the 
question  of  whether  section  51S(e)  is  an  explicit 
delegation  of  authority  over  non-Indians  is  not 
resolved."  S*  FK  »4a7ft.  64880-681  (December  12. 
1991). 

*This  coaimenier  also  asserts  that  the  Chevron 
doctrine  does  not  support  EPA's  interpretation  that 
the  CAA  sanies  all  jurisdictional  issues  on  lands 
within  raaervations.  While  EPA  believes  that  the 
CAA  represents  a  clear  delegation  of  authority  to 
eligible  tribes  over  reservation  resources.  EPA  notes 
that,  to  the  extent  the  statute  is  ambiguous.  EPA's 
interpretation  would  be  entitled  to  deierence.  In 
addition,  the  Agency  has  broad  expertise  in 
reconciling  federal  environmental  and  Indian 
policies.  Washinglon  Department  of  Ecology.  7S2 
P.2d  1465.  1469  (Sth  Or.  19SS). 


EPA  believes  that  the  CAA  delegation 
of  authority  to  eligible  tribes  over 
reservations  represents  a  more  recent 
expression  of  Congressional  intent  and 
will  generally  supersede  other  faderal 
statutes.  See  Adkins  v.  Arnold,  235  U.S. 
417.  420  (1914)  (noting  that  "later  in 
time"  statutes  should  take  precedence). 
There  may  be.  however,  rare  instances 
where  special  circumstances  may 
preclude  EPA  from  approving  a  tribal 
program  over  a  reservation  area.  For 
example,  in  rare  cases,  there  may  be 
another  fiaderal  statute  granting  a  state 
exclusive  jurisdiction  over  a  reservation 
area  that  may  not  be  overridden  by  the 
CAA.  There  may  also  be  cases  where  a 
current  tribal  constitution  may  limit 
tribal  exercise  of  authority.' 

EPA  will  consider  on  a  case-by-case 
basis  whether  special  circumstances 
exist  that  would  prevent  a  tribe  from 
implementing  a  CAA  program  over  its 
reservation.  Appropriate  governmental 
entities  will  have  an  opportunity  to 
raise  these  unique  issues  on  a  case-by- 
case  basis  during  EPA's  review  of  a 
tribal  application.  Where  tribes  are 
aware  of  such  issues,  they  should  bring 
the  issues  to  EPA's  attention  by 
including  them  in  the  tribe's 
"descriptive  statement  of  the  Indian 
tribe's  authority  to  regulate  air  quality" 
under  40  CFR  49.7(a)(3).  If  EPA 
determines  that  there  are  special 
circumstances  that  would  preclude  the 
Agency  from  approving  a  tribal  program 
over  a  reservation  area,  the  Regional 
Administrator  would  limit  the  tribal 
approval  accordingly  under  40  CFR 
4g.9(e)  and  (gj. 

(c)  Legislative  History.  Several 
industry  and  local  government 
commenters  assert  that  the  legislative 
history  does  not  support  EPA's 
interpretation  of  the  CAA  as  a 
delegation.  They  state  that  Senate 
Report  No.  101-228.  pp.  78-79. 1990 
U.S.  Code  Cong.  &  Admin.  News  at 
3464-65  (Senate  Report)  evidences 
Congress'  intent  that  the  CAA 
authorizes  tribal  programs  in  the  same 
manner  as  had  been  authorized  under 
the  CWA  and  SDWA.  both  of  which 
EPA  has  interpreted  to  authorize  tribal 
programs  only  in  areas  over  which  a 
tribe  can  demonstrate  inherent 
jurisdiction.  The  commenter  also  states 
that  the  Senate  Report  made  clear  that 
treatment  as  a  state  is  only  authorized 
for  areas  within  a  tribe's  jurisdiction.  In 
addition,  one  commenter  states  that 
Congress  in  1990  knew  how  similar 


>  Among  other  thing*,  the  commenter  questions 
whether  pre-existing  treaties  or  binding  agreements 
may  limit  the  extent  of  regulatory  jurisdiction.  EPA 
helices  that  the  CAA  generally  trould  supersede 
pre-existing  treetiee  cr  binding  agreemenu  thai  may 
limit  the  scope  of  tribal  authority  over  leeervation*. 


provisions  of  the  CWA  and  SDWA  had 
been  interpreted  and  "Congress  can 
normally  be  presumed  to  have  had 
knowledge  of  the  interpretation  given  to 
the  incorporated  law.  •  •  •"  dting  St. 
Regis  h4ohawk  Tribe,  New  York  v. 
Brock,  769  F.2d  37.  50  (2nd  Qr.  1985). 
One  commenter  further  aigues  that  the 
Senate  Report  refiers  to  Brendale.  which 
requires  a  case-by-case  approach  to 
tribal  inherent  jurisdiction. 

EPA  acknowledges  that  the  summary 
of  the  treatment  as  a  state  provisions  in 
the  Senate  Report  contains  a  general 
statement  suggesting  that  tribes  are  to 
demonstrate  jurisdiction  for  all  areas  fw 
which  they  seek  a  program,  including 
reservation  areas.  However,  the 
summary  is  followed  by  a  detailed 
discussion  that  makes  clear  that 
Congress  intended  to  provide  an  express 
delegation  of  fxiwer  to  Indian  tribes  for 
all  reservation  areas  and  to  require  a 
jurisdictional  showing  only  for  non- 
reservation  areas.  Senate  Report  at  79. 

In  addition,  the  Senate  Report  cited 
Brendale  for  the  proposition  that 
Congress  may  delegate  federal  authority 
to  tribes.  KJoreover,  although  Brendale 
does  support  a  case-by-case  approach  to 
evaluating  tribal  inherent  authority  over 
non-members  of  the  tribe.  EPA  notes 
that  the  Senate  Report  dtes  the  section 
of  the  Brendale  opinion  (pages  3006-07) 
in  which  Justice  White  recognizes  that 
Congress  may  expressly  delegate  to  a 
tribe  authority  over  non-members.  See 
Brendale,  109  S.Q.  2994,  3006-07 
(1989).  EPA  believes  that  this  statement 
in  the  Senate  Report  further  supports 
EPA's  view  that  the  CAA  was  intended 
to  be  a  delegation.  EPA  also  notes  that 
in  1989,  when  the  Senate  Report  was 
written.  EPA  had  not  yet  finalized  its 
interpretation  that  Congress,  in  the 
CWA.  did  not  clearly  intend  a 
delegation  to  tribes.  See  56  FR  64876. 
64880-881  (December  12, 1991);  see 
also  Montana  v.  EPA.  941  F.  Supp.  945, 
951.  957  n.lO  k  n.l2  (noting  that  the 
CWA  may  be  read  as  a  delegaticm  of 
CWA  authority  to  tribes  over 
reservations).  Thus,  read  as  a  whole,  the 
Senate  Report  supports  EPA's 
interpretation  that  the  CAA  is  a 
delegation. 

(d)  Limitations  on  Congressional 
delegations  of  authority.  Several  state 
and  municipal  commenters  state  that 
Montana,  Brendale,  and  Bourland 
establish  that  tribes  generally  do  not 
have  authority  to  regulate  the  activities 
of  nonmembers  on  nonmember-owned 
fee  lands.  Several  commenters  also 
assert  that  tribes  generally  will  not  have 
inherent  authority  over  sources  of  air 
pollution  on  non-Indian  owned  fee 
lands  within  a  reservation.  As  discussed 
in  detail  in  the  preamble  to  the  , 
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proposed  rule  (59  FR  43958  et  seq.), 
EPA  believes  that  tribes  generally  will 
have  inherent  authority  over  air 
pollution  sources  on  fee  lands.  59  FR  at 
43958  n.5;  see  also  Montana  v.  EPA,  941 
F.Supp.  945  (D.  Mont.  1996)(upholding 
EPA's  determination  that  the 
Confiaderated  Salish  and  Kootenai 
Tribes  possess  inherent  authority  over 
nonmember  activities  on  fee  lands  for 
purposes  of  establishing  water  quality 
standards  under  the  CWA).  Nonetheless, 
because  the  Agency  is  interpreting  the 
CAA  as  an  explicit  delegation  of  federal 
authority  to  eligible  tribNss,  it  is  not 
necessary  for  EPA  to  determine  whether 
tribes  have  inherent  authority  over  all 
sources  of  air  pollution  on  their 
reservations. 

Several  commenters  state  that  only 
delegations  over  lands  and  activities 
subject  to  inherent  tribal  power  are 
permissible.  One  commenter  states  that 
the  proposed  rule  should  be  modified  to 
require  tribes  to  establish  preexisting 
authority  for  on-reservation  CAA 
programs,  at  least  with  regard  to  fee 
lands  held  by  nonmembers  within 
reservations.  Two  commenters,  one 
citing  the  United  States  Constitution 
and  the  other  citing  U.S.  v.  Morgan,  614 
F.2d  166  (8th  Cir.  1980).  also  assert  that 
a  tribe  cannot  have  delegated  authority 
over  nonmembers  on  fee  lands  living  in 
a  non-Indian  community  within  a 
reservation.  A  state  commenter  asserts 
that  these  two  factors,  i.e..  whether  a 
tribe  possesses  inherent  authority  and 
whether  the  delegation  is  over 
nonmembers  living  on  fee  lands  within 
a  non-Indian  community,  were  factors 
considered  by  the  Supreme  Court  in 
Mazurie  in  evaluating  whether  Congress 
had  validly  delegated  federal  authority 
to  tribes  to  regulate  the  introduction  of 
alcoholic  beverages  into  Indian  country. 

EPA  believes  mat  Indian  trit>es  have 
sufficient  independent  authority  to 
assume  a  Congressional  delegation  of 
authority  to  implement  CAA  programs. 
The  Supreme  Court  in  Mazurie 
acknowledged  that  Indian  tribes  have 
sovereignty  over  "both  their  members 
and  their  territory."  419  U.S.  at  557.  As 
discussed  above,  EPA  believes  that 
tribes  generally  will  have  inherent 
authority  to  regulate  sources  of  air 
pollution  on  nonmember-owned  fee 
lands  within  reservations  as  well. 
However.  EPA  notes  that  the  Court  in 
Mazurie  held  that  it  is  not  necessary  for 
a  tribe  to  have  independent  authority 
over  all  matters  that  would  be  subject  to 
the  delegated  authority;  rather  "(i]t  is 
necessary  only  to  state  that  the 
independent  tribal  authority  is  quite 
sufficient  to  protect  Congress'  decision 
to  vest  in  tribal  councils  this  portion  of 
its  own  authority  'to  regulate  Commerce 


•  •  '  with  tile  Indian  tribes.' "  419  U.S. 
at  557  (citation  omitted). 

In  addition,  while  the  Court  in 
Mazurie  noted  that  Constitutional  limits 
on  the  authority  of  Congress  to  delegate 
its  legislative  power  are  "less  stringent 
in  cases  where  the  entity  exercising  the 
delegated  authority  itself  possesses 
independent  authority  over  the  subject 
matter,"  the  Court  did  not  say  that  some 
independent  source  of  authority  was  an 
absolute  prerequisite  for  a  Congressional 
delegation.  419  U.S.  at  556-57.  ^  Even  in 
a  case  where  a  particular  tribe's  inherent 
authority  is  markedly  limited,  the 
detailed  i>arameters  outlined  in  the  CAA 
and  EPA's  oversight  role  over  tribal 
exercise  of  authority  delegated  by  the 
CAA  are  sufficient  to  ensure  that 
Constitutional  limitations  on  the 
delegated  authority  have  not  been 
exceeded. 

Furthermore.  EPA  disagrees  with  the 
commenter's  assertion  that  the  United 
States  Constitution  and  federal  court 
precedent  prohibit  Congress  from 
delegating  authority  to  a  tribe  over 
nonmembera  on  fee  land  living  in  a  non- 
Indian  community  within  a  reservation. 
See  City  of  Timber  Lake  v.  Cheyenne 
River  Sioux  Tribe.  10  F.3d  554  {8th  Cir. 
1993),  reh'g  en  banc  denied.  1994  U.S. 
App.  Lexis  501  (1994),  cert  denied,  512 
U.S.  1236  (1994);  see  also  Rice  v. 
Rehner,  463  U.S.  713,  715  (1983)  (noting 
Uiat  Congress,  in  18  U.S.C.  1161. 
delegated  to  tribes  authority  to  regulate 
liquor  throughout  Indian  coimtry, 
including  in  non-Indian  communities). 
The  discussion  in  Morgan  and  Mazurie 
about  "non-Indian  communities"  was 
centered  around  the  specific  language  of 
18  U.S.C.  sections  1154  and  1156 
regarding  introduction  of  alcoholic 
beverages  into  Indian  coimtry,  and  is 
not  relevant  to  an  interpretation  of  the 
CAA.  In  addition,  EPA  notes  that  the 
Eighth  Circuit  Court  of  Appeals,  in  City 
of  Timber  Lake,  10  F.3d  554.  declined 
to  follow  its  prior  decision  in  Morgan, 
and  concluded  that  18  U.S.C.  section 
1161  delegated  authority  to  tribes  to 


*One  industry  commenter  asserts  that  delegations 
of  federal  authority  from  Congress  must  "clearly 
delineate"  policy  and  standards  to  be  effective  or 
valid,  citing  Ammcan  Power  &  Light  Co.  v. 
Securities  and  Exchange  Commission,  329  U.S.  90, 
105  (1946).  According  to  this  commenter.  EPA's 
proposed  interpretation  does  not  meet  this 
standard.  EPA  agrees  that  the  non-delegation 
doctrine  does  include  a  limitation  on  the 
devolution  of  legislative  power  under  terms  so 
vague  as  to  be  standardless,  but  that  limitation  has 
become  a  very  low  threshold,  see  Mistretta  v. 
United  States.  486  U.S.  361  (198g)(ScaIia.  J., 
dissenting);  Industrial  Union  Dep't  v.  American 
Petroleum  Inst.,  448  U.S.  607  (1980)  (RehnquUt, )., 
concurring  in  the  judgment),  and  is  easily  met  by 
the  CAA.  The  CAA  provides  detailed  direction  to 
tribes  on  the  parameters  under  which  CAA 
programs  an  to  be  implemented. 


regulate  liquor  in  all  of  Indian  country, 
including  non-Indian  communities. 

One  industry  commenter  asserts  that, 
if  EPA  finalizes  its  position  that 
Congress  has  delegated  federal  authority 
to  tribes,  EPA  should  state  explicitly  in 
its  rule  that  the  Bill  of  Rights  and  other 
federal  protections  for  regulated  entities 
apply  to  tribal  air  programs.  EPA  notes 
that  the  Indian  Qvil  Rights  Act  imposes 
on  tribal  governments  restrictions 
similar  to  those  contained  in  the  Bill  of 
Rights  and  the  Fourteenth  Amendment, 
including  the  prohibitions  against  the 
denial  of  due  process  and  equal 
protection,  and  the  taking  of  private 
property  without  just  compensation.  25 
U.S.C.  1302;  Santa  Clara  Pueblo  v. 
Martinez,  436  U.S.  49,  57  (1978).  These 
protections  extend  to  all  persons  subject 
to  tribal  jurisdiction,  whether  Indians  or 
non-Indians.  Iowa  Mutual  Insurance  Co. 
v.  LaPlante,  480  U.S.  9, 19  (1987).  EPA 
believes  that  whether  or  not  the  Bill  of 
Rights  applies  to  tribes  implementing 
the  CAA  on  reservations  is  an  issue  for 
the  courts  to  decide  when  and  if  the 
issue  arises  in  a  particular  case.  See 
Mazurie,  419  U.S.  at  558  n.  12. 

(e)  Use  of  the  word  "reservation." 
Several  tribal  commenters  supported 
EPA's  proposal  to  construe  the  term 
"reservation"  to  include  trust  land  that 
has  been  validly  set  apart  for  use  by  a 
tribe,  even  though  that  land  has  not 
been  formally  designated  as  a 
"reservation."  See  59  FR  at  43960:  56 
FR  at  64881;  see  also  Oklahoma  Tax 
Comm'n  v.  Citizen  Band  Potawatomi 
Indian  Tribe  of  Oklahoma,  111  S.Ct. 
905,  910  (1991).  Some  Uibal 
commenters  suggested  that  the 
definition  of  "reservation"  in  proposed 
§  49.2  be  broadened  specifically  to 
include  "trust  land  that  has  been  vaUdly 
set  apart  for  use  by  a  Tribe,  even  though 
the  land  has  not  faieen  formally 
designated  as  a  reservation." 

A  state  commenter  states  that  EPA  has 
not  provided  an  analysis  of  relevant 
provisions  in  the  CAA  to  support  its 
proposition  that  the  term  "reservation" 
includes  "trust  land  that  has  been 
validly  set  apart  for  the  use  of  a  Tribe." 
In  addition,  this  commenter  questions 
EPA's  reliance  on  Oklahoma  Tax 
Comm'n  because  that  case  deals  with 
trust  lands  in  Oklahoma  and  may  not  be 
universally  applicable.  Several 
commenters  express  concern  that  the 
phrase  "exterior  boundaries  of  the 
reservation"  could  encompass  lands 
held  in  fee  by  nonmembers  outside  of 
areas  formally  designated  as 
"reservations."  A  state  commenter 
suggests  that  EPA  should  require  a  case- 
by-case  demonstration  in  cases  where 
non-Indian-owned  lands  exist  which 
may  be  surrounded  by  the  exterior 
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boundaries  of  a  Pueblo.  The  commenter 
asserts  that  in  these  circumstances  there 
is  no  evidence  that  the  non-Indian  lands 
were  "validly  set  apart  for  the  use  of  the 
Indians  as  such,  under  the 
superintendence  of  the  Government." 
The  State  of  Oklahoma  objects  to  EPA's 
use  of  the  word  "reservation"  because, 
by  federal  law,  the  term  "reservation" 
can  include  former  reservations  in 
Oklahoma,  which  include 
approximately  the  entire  State.  See  25 
U.S.C.  1425.  The  State  suggests  that  EPA 
should  limit  the  term  reservation  to 
include  only  tribal  trust  land  in 
Oklahoma:  lands  held  in  trust  for 
individual  Indians.  Oklahoma  asserts, 
should  not  be  considered 
"reservations." 

It  is  the  Agency's  position  that  the 
term  "reservation"  in  CAA  section 
301(d)(2)(B)  should  be  interpreted  in 
light  of  Supreme  Court  case  law, 
including  Oklahoma  Tax  Comm  'n,  in 
which  the  Supreme  Court  held  that  a 
"reservation,"  in  addition  to  the 
common  understanding  of  the  term,  also 
includes  trust  lands  that  have  been 
validly  set  apart  for  the  use  of  a  tribe 
even  though  the  land  has  not  been 
formally  designated  as  a  reservation.  In 
applying  this  precedent  to  construe  the 
term  "reservation"  in  the  context  of  the 
CWA,  the  Agency  has  only  recognized 
two  categories  of  lands  that,  even 
though  they  are  not  formally  designated 
as  "reser'ations."  nonetheless  qualify  as 
"reservations":  Pueblos  and  tribal  trust 
lands.  EPA  will  consider  lands  held  in 
fee  by  nonmembers  within  a  Pueblo  to 
be  part  of  a  "reservation"  under  40  CFR 
49.6(c)  and  49.7(a)(3).  EPA  will  consider 
(HI  a  case-by-case  basis  whether  other 
types  of  lands  other  than  Pueblos  and 
tribal  trust  lands  may  be  considered 
"reservations"  under  federal  Indian  law 
even  though  they  are  not  formally 
designated  as  such.  Appropriate 
governmental  entities  will  nave  an 
opportunity  to  comment  on  whether  a 
particular  area  is  a  "reservation"  during 
EPA's  review  of  a  tribal  application.  The 
Agency  does  not  believe  that  additional, 
more  specific  language  should  be  added 
to  the  regulatory  definition  of 
"reservation."  because  the  Agency's 
interpretation  of  the  term  "reservation" 
mil  depend  on  the  particular  status  of 
the  land  in  question  and  on  the 
interpretation  of  relevant  Supreme 
Court  precedent. 

A  tribal  consortium  states  that  the 
proposed  requirement  in  §  49.7(a)(3) 
that  tribes  "must  identify  with  clarity 
and  precision  the  exterior  boundaries  of 
the  reservation  *  *  '"precludes 
Alaska  Native  villages  from  applving  for 
EPA*approved  CAA  programs.  The  full 
language  of  the  proposed  requirement  in 


S  49.7(a)(3)  is  "(f)or  applications 
covering  areas  within  the  exterior 
boundaries  of  the  applicant's 
Reservation  the  statement  must  identify 
with  clarity  and  precision  the  exterior 
boundaries  of  the  reservation  *  *  *  ." 
If  a  tribe  is  seeking  program  approval  for 
non-reservation  areas,  the  tribe  need  not 
provide  a  reservation  description.  As 
noted  below,  EPA  is  finalizing  its  • 
proposed  position,  imder  section 
301(d)(2)(B).  that  an  eligible  tribe  may 
implement  its  air  quality  programs  in 
non-reservation  areas  provided  the  tribe 
can  adequately  demonstrate  authority  to 
regulate  air  quality  in  the  non- 
reservation  areas  in  question  under 
general  principles  of  Indian  law.  Thus, 
if  an  Alaska  Native  village  can 
demonstrate  authority  to  regulate  air 
resources  in  non-reservation  areas,  the 
areas  will  be  considered  "other  areas 
within  the  tribe's  jurisdiction"  under 
section  301(d)(2)(B)  of  the  Act. 

(f)  Policy  Rationales.  Industry  and  V 
municipal  commenters  state  that  it  is 
improper  for  EPA  to  base  its 
interpretation  of  the  CAA  regarding 
tribal  jurisdiction  on  policy  arguments 
seeking  to  avoid  "jurisdictional 
entanglements"  and  checkerboarding.  A 
state  comments  that  given  the-intense 
controversy  surrounding  the  issue  of 
authority  over  the  activities  of 
nonmembers  on  fee  lands,  litigation  is 
likely.  The  commenter  states  that 
litigation  would  cause  long-term 
jurisdictional  uncertainties,  which  will 
erode  effective  implementation  of  the 
Act.  and  that  EPA  should  address  and 
resolve  jurisdictional  issues  in  the 
reservation  program  planning  stage.  One 
industry  commenter  asserts  that  EPA's 
proposal  to  interpret  the  CAA  as  a 
delegation  is  inconsistent  with  EPA 
policy  statements  that  EPA  will 
authorize  tribal  programs  only  where 
tribes  "can  demonstrate  adequate 
jurisdiction  over  pollution  sources 
throughout  the  jurisdiction."  July  10,   . 
1991  EPA/State/Tribal  relations 
memorandum^  signed  by  Administrator 
Reilly. 

EPA's  interpretation  of  the  CAA  is 
based  on  the  language,  structure,  and 
intent  of  the  statute.  The  Agency 
believes  that  Congress,  in  the  CAA. 
chose  to  adopt  a  territorial  approach  to 
the  protection  of  air  resources  within 
reservations — an  approach  that  will 
have  the  effect  of  minimizing 
jurisdictional  entanglements  and 
checkerboarding  within  reservations. 
EPA  expects  that  the  delegation 
approach  will  minimize  the  number  of 
case-specific  jiuisdictional  disputes  that 
will  arise  and  enhance  the  effectiveness 
of  CAA  implementation.  EPA  notes  that 
its  interpretation  of  the  CAA  does  not 


conflict  with  the  AgMicy's  general 
Indian  policy  statements  regarding  tribal 
jurisdiction.  Under  the  CAA,  EPA  will 
not  approve  a  tribe  unless  it  has  the 
authority  to  implement  the  program 
either  by  virtue  of  delegated  federal 
authority  over  reservation  areas,  or  a 
demonstration  of  authority  under 
principles  of  federal  Indian  law  over 
other  areas  on  a  case-by-case  basis. 

(g)  Current  and  historical  application 
of  state  laws  on  parts  of  reservations. 
State  and  industry  commenters  assert 
that  states  have  historically  regulated 
non-member  CAA-related  activities  on 
fee  lands  within  reservation  boimdaries 
and  the  proposal  ignores  this  historical 
treatment  and  the  transition  issues  it 
raises.  The  commenters  suggest  that 
EPA  consider  changing  the  proposed 
regulations  to  "grandfather"  existing 
facilities  subject  to  state  authority,  so 
that  states  continue  to  regulate  those 
facilities  until  the  affiected  parties  all 
agree  cooperatively  to  a  transition  from 
state  to  tribal  jurisdiction.  One 
commenter  states  that  both  the  affected 
state  and  EPA  would  need  to  approve 
any  necessary  state  implementation 
plan  (SIP)  revisions. 

It  is  EPA's  position  that,  unless  a  state 
has  explicitly  demonstrated  its  authority 
and  been  expressly  approved  by  EPA  to 
implement  CAA  programs  in  Indian 
country.  EPA  is  the  appropriate  entity  to 
be  implementing  CAA  programs  prior  to 
tribal  primacy.  Sse  preamble  section 
n.C.  and  n.D.  for  a  oiscussion  of  Caderal 
implementation  of  CAA  programs  in 
Indian  country.  EPA  will  not  and  cannot 
"grandfather"  any  state  authority  over 
Indian  country  where  no  explicit 
demonstration  and  approval  of  suqh 
authority  has  been  made.  EPA.  as 
appropriate,  will  address  any  need  for 
SIP  revisions  on  a  case-by-case  basis. 

2.  Authority  in  Non-Reservation  Areas 
Within  a  Tribe's  Jurisdiction 

CAA  section  301(d)(2)(B)  provides 
that  a  tribe  may  be  treated  in  the  same 
manner  as  a  state  for  functicms  regarding 
air  resources  "within  the  exterior 
boundaries  of  the  reservation  or  other 
areas  within  the  tribe's  jurisdiction" 
(emphasis  added).  In  this  August  25. 
1994  proposed  tribal  authority  rule,  EPA 
set  forth  its  interpretation  that  this 
provision  authorizes  an  eligible  tribe  to 
develop  and  implement  tribal  air  quality 
programs  in  non-reservation  areas  that 
are  determined  to  be  within  the  tribe's 
jurisdiction.  Today,  EPA  is  finalizing 
this  approach. 

(a)  Support  f(xr EPA's  approach. 
Several  tribal  commenters  support 
EPA's  interpretation  that  "other  areas 
within  the  Tribe's  jiirisdiction"  in  CAA 
section  301(d)(2)(B)  means  that  a  tribe 


may  implement  its  air  quality  programs 
in  non-reservation  areas  under  its 
jurisdiction,  generally  including  all  non- 
reservation  areas  of  Indian  country.  One 
tribal  conunenter  asserts  that  the 
"Indian  country"  standard  is  the 
standard  consistently  used  by  courts  in 
determining  a  tribe's  jurisdiction. 

(b)  Request  for  Clarification.  Several 
commenters  request  that  EPA  clarify 
what  is  meant  by  the  phrase  "other 
areas  within  a  Tribe's  jurisdiction." 
Some  ccHnmenters  state  that  this  phrase 
must  be  clarified  to  avoid  conflicts 
between  states  and  tribes  in  interpreting 
their  own  jurisdiction  and  uncertainty 
for  regulated  sources.  One  commenter 
urges  EPA  to  develop  published  criteria 
by  which  the  Agency  will  decide 
whether  a  tribe  may  develop  and 
implement  a  CAA  program  in  areas 
outside  the  exterior  boundaries  of  a 
reservation.  Some  commenters  also 
request  that  EPA  clarify  what  is  meant 
by  "Indian  coimtiy." 

EPA  notes  that  tne  phrase  "other  areas 
within  the  tribe's  jurisdiction" 
contained  in  CAA  section  301(d)(2)(B) 
and  40  CFR  49.6  is  meant  to  include  all 
non-reservation  areas  over  which  a  tribe 
can  demonstrate  authority,  generally 
including  all  non-reservation  areas  of 
Indian  country.  As  noted  above,  it  is 
EPA's  interpretation  that  Congress  has 
not  delegated  authority  to  otherwise 
eligible  tribes  to  implement  CAA 
programs  over  non-reservation  areas  as 
it  has  done  for  reservation  areas.  Rather, 
a  tribe  seeking  to  implement  a  CAA 
program  over  non-reservation  areas  may 
do  so  only  if  it  has  authority  over  such 
areas  imder  general  principles  of  federal 
Indian  law. 

EPA  notes  that  the  definition  of 
"Indian  country"  contained  in  18  U.S.C. 
section  1151,  while  it  appears  in  a 
criminal  code,  provides  the  general 
parameters  under  federal  Indian  law  of 
the  areas  over  which  a  tribe  may  have 
jurisdiction,  including  civil  judicial  and 
regulatory  jurisdiction.  See  DeCoteau  v. 
District  Ck>unty  Court.  420  U.S.  425.  427 
n.  2  (1975).  EPA  acknowledges  that 
there  may  be  controversy  over  whether 
a  particular  non-reservation  area  is 
within  a  tribe's  jurisdiction.  However. 
EPA  believes  that  these  questions 
should  be  addressed  on  a  case-by-case 
basis  in  the  context  of  particular  tribal 
applications.  EPA  has  established  a 
process  under  section  49.9  for 
appropriate  governmental  entities  to 
comment  on  assertions  of  authority  in 
individual  tribal  applications.  More 
discussion  of  the  parameters  of  "Indian 
country"  is  provided  in  the  detailed 
response  to  comment  document. 

Some  tribal  commenters  object  to 
EPA's  description  of  the  proposed 


requirement  in  8  49.7(a)(3)(ii)  that, 
where  a  tribe  seeks  to  have  its  program 
cover  areas  outside  the  boundaries  of  a 
reservation,  the  tribe  must  demonstrate 
its  "inherent  authority"  over  those 
areas.  These  commenters  assert  that  the 
term  "inherent  authority"  must  be 
clarified  because  it  may  inappropriately 
limit  the  potential  sources  of  tribal 
authority  to  regulate  non-reservation  air 
resources.  EPA  agrees  that  there  may  be 
cases  where  a  tribe  has  authority  to 
regulate  a  non-reservation  area  that 
derives  from  a  federal  statute  or  some 
other  source  of  federal  Indian  law  that 
is  not  based  on  "inherent  authority." 
Section  49.7(a)(3)(ii)  only  asks  a  tribe 
seeking  to  implement  a  CAA  program  in 
a  non-reservation  area  to  "describe  the 
basis  for  the  tribe's  assertion  of 
authority  *  *  *."  Under  this  provision, 
a  tribe  may  include  any  basis  for  its 
assertion  of  authority. 

Some  tribal  conunenters  ask  EPA  to 
take  the  position  that  the  phrase  "other 
areas  within  the  tribe's  jurisdiction" 
means  that  tribes  will  have  control  over 
sources  in  close  proximity  to  a 
reservation.  One  tribe  comments  that 
EPA  has  a  trust  responsibility  to  ensure 
that  tribes  have  authority  to  control 
sources  of  air  pollution  outside  of 
reservation  boundaries  that  affect  the 
health  and  welfare  of  tribal  members 
living  within  reservation  boimdaries. 
One  tribe  asks  whether  non-reservation 
jiuisdictional  areas  include  ceded  lands 
where  tribes  retain  the  right  to  hunt  and 
fish. 

As  noted  above,  it  is  EPA's  position 
that,  while  Congress  delegated  CAA 
authority  to  eligible  tribes  for 
reservation  areas,  the  CAA  authorizes  a 
tribe  to  implement  a  program  in  non- 
reservation  areas  only  if  it  can 
demonstrate  authority  over  such  areas 
under  federal  Indian  law.  Thus,  a  tribe 
may  implement  a  CAA  program  over 
sources  in  non-reservation  areas, 
including  ceded  territories,  if  the  tribe 
can  demonstrate  its  authority  over  such 
sources  under  federal  Indian  law.  CAA 
provisions  regarding  cross-boundary 
impacts  are  the  appropriate  mechanisms 
for  addressing  cases  where  sources 
outside  of  tribal  authority  affect  tribal 
health  and  environments.  See,  e.g.,  CAA 
sections  110(a)(2)(D).  126.  and  164(e). 
The  issue  of  cross-boundary  impacts  is 
discussed  further  in  the  response  to 
comments  document. 

(c)  Comments  challenging  EPA 's 
interpretation  of  the  CAA.  Some 
commenters  state  that  CAA  section 
llO(o)  Umits  the  jurisdictional  reach  of 
a  TIP  to  areas  located  within  the 
boundaries  of  a  reservation.  One 
commenter  asserts  that  since  a  tribe  can 
only  implement  its  TIP  within  a 


reservation,  to  allow  a  tribe  to 
implement  other  parts  of  the  CAA  in 
non-reservation  areas  would  be 
unmanageable  and  unreasonable.  ^ 

EPA  faieUeves  that  the  reference  in 
CAA  section  llO(o)  to  "reservation"  is 
simply  a  description  of  the  type  of  area 
over  which  a  Tff  may  apply.  EPA  does 
not  believe  the  provision  was  intended 
to  limit  the  scope  of  TIPs  to 
reservations.  CAA  section  301(d)(1) 
authorizes  EPA  to  treat  a  tribe  in  the 
same  manner  as  a  state  for  any  provision 
of  the  Act  (except  with  regard  to 
appropriations  under  section  105)  as 
long  as  the  requirements  in  section 
301(d)(2)  are  met.  EPA  has  decided  to 
include  most  of  the  provisions  of 
section  110  in  the  group  of  provisions 
for  which  treatment  of  tribes  in  the  same 
manner  as  a  state  is  appropriate.  Section 
301(d)(2)  permits  EPA  to  approve 
eUgible  tribes  to  implement  CAA 
programs,  including  TIPs,  over  non- 
reservation  areas  that  are  within  a  tribe's 
jurisdiction. 

An  industry  conunenter  asserts  that 
the  Senate  Report  evidences  that 
Congress  intended  to  provide  tribes  the 
same  opportunity  to  adopt  programs  as 
provided  under  the  CWA  and  SDWA. 
This  commenter  asserts  that  tribal 
jurisdiction  under  those  statutes  is 
limited  to  reservations.  EPA  notes  that 
the  SDWA  does  not  Umit  tribal 
programs  to  reservations.  See  42  U.S.C. 
300j-ll(b)(l)(B)  (authorizing  a  tribal 
role  "within  the  area  of  the  Tribal 
Government's  jurisdiction.").  EPA  also 
notes  that  there  is  evidence  in  the 
Senate  Report  that  Congress  intended  to 
authorize  EPA  to  approve  eligible  tribes 
for  CAA  programs  in  non-reservation 
areas  of  Indian  country  that  are  within 
a  tribe's  jurisdiction.  The  report  states 
that  section  301(d)  is  designed  "to 
improve  the  environmental  quality  of 
the  air  wit[h]in  Indian  countiy  in  a 
manner  consistent  with  EPA  Indian 
Policy  and  'the  overall  Federal  position 
in  support  of  Tribal  self-government  and 
the  govemment-to-govemment  relations 
between  Federal  and  Tribal 
Governments'*  *  "."Senate  Report  at 
79  (emphasis  added)  (citing  EPA's  1984 
Indian  Policy);  see  also,  id.  at  80. 

3.  Other  Jurisdictional  Issues 

Several  local  governments  comment 
that  the  final  rule  should  ensure  that 
tribes  with  very  small  reservations  do 
not  have  authority  under  an  air  program 
to  adversely  affect  economic 
development  in  adjacent  areas,  intrude 
upon  the  jurisdiction  of  local 
governments,  or  create  cbeckerboarded 
regulation.  One  commenter  asserts  that 
the  proposal  would  allow  for  EPA 
approval  of  "islands"  of  Indian 
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programs  and  "will  create  the  same 
problems  for  states  and  local 
governments  which  EPA  believes  will 
be  eliminated  by  granting  tribes  full 
regulatory  power  over  all  land  within 
reservation  borders."  In  addition,  a  state 
commenter  states  that  extending  tribal 
programs  to  non-reservation  areas 
within  the  parameters  of  18  U.S.C. 
section  1151  conflicts  with  EPA's  goal 
under  the  CAA  of  increasing  cohesive 
air  quality  management.  Several 
commenters  state  that  regulation  by 
tribes  with  very  small  reservations  or 
other  very  small  areas  of  Indian  country 
would  be  administratively  impractical. 

Several  local  governments  state  that  a 
minimum  size  should  be  placed  on 
areas  to  be  considered  for  tribal 
jurisdiction.  An  industry  commenter 
suggests  that  the  final  rule  limit  non- 
reservation  tribal  programs  to  those 
areas  under  tribal  jurisdiction  that  are 
contiguous  with  reservations.  Some 
local  government  commenters  also  state 
that  B'A.  instead  of  a  tribe,  should 
consider  enforcing  programs  on  small 
areas  of  Indian  country. 

EPA  acknowledges  that  there  may  be 
cases  where  the  Agency  may  approve  a 
tribe's  application  to  implement  a  CAA 
program  over  a  relatively  small  land 
area.  EPA  also  recognizes  that  approval 
of  a  tribal  program  over  a  small  area  that 
is  surrounded  by  land  covered  by  a  state 
CAA  program  could  lead  to  less  imifonn 
regulation.  However,  EPA  believes  it 
would  be  inappropriate  to  place  a 
blanket  limitation  on  the  geographic 
size  of  an  approvable  tribal  program. 
EPA  notes  diat  Congress,  in  the  CAA, 
authorized  the  Agency  to  approve  tribal 
CAA  programs  when  a  tribe  meets  the 
criteria  contained  in  CAA  section 
301(d)(2)(B)  without  regard  to  size  of 
area.  In  addition,  it  is  long-standing 
federal  Indian  p>olicy  to  support  tribal 
self-government  and  a  government-to- 
govemment  relationship  with  federally 
recognized  Indian  tribes.  See  Senate 
Report  at  79;  April  29,  1994  Presidential 
Memorandum,  "Covernment-to- 
Covemment  Relations  with  Native 
American  Tribal  Governments,"  59  FR 
22,951  (May  4, 1994).  Furthermore,  EPA 
policy  favors  tribal  over  federal 
implementation  of  environmental 
programs  in  areas  under  tribal 
jurisdiction.  See  59  FR  at  43962: 
November  8, 1984  "EPA  Policy  fw  the 
Administration  of  Enviroiunental 
Programs  on  Indian  Reservations."  EPA 
also  recognizes  that  under  the  realities 
of  federallndian  law,  there  are  some 
small  pockets  of  Indian  country  under 
tribal  and  federal  jurisdiction  that  lie 
among  lands  under  state  jurisdiction. 
While  EPA  recognizes  that  its  approval 
of  tribal  programs  over  small  areas  may 


result  in  less  uniform  regulation  in  some 
cases,  the  Agency  believes  that  the 
approach  to  tribal  jurisdiction  outlined 
in  this  Tribal  Authority  Rule  best 
reconciles  fiederal  Indian  and 
environmental  policies.  See  Washington 
Department  of  Ecology.  752  F.2d  at 
1469.  The  Agency's  overall  approach 
minimizes  the  potential  for 
checkerboarded  regulation  within 
Indian  reservations  (see  preamble  at 
II.A.l.(a)),  while  promoting  tribal 
sovereignty  and  self-determination. 

One  tribal  commenter  states  that 
pollution  from  air  sources  outside  a 
tribe's  jiirisdiction  must  be  addressed. 
This  commenter  states  that  section  126 
of  the  CAA,  while  designed  to  address 
this  issue,  is  awkward  and  probably 
difficult  to  administer.  In  addition,  local 
government  commenters  state  that  the 
off-site  effect  of  approving  tribal 
programs  for  Indian  lands  should  be 
considered.  One  local  commenter  states 
that  "mutual  protection  for  air  quality 
goals,  health  values  and  customs  should 
be  assured  for  all  within  any  physical 
air  basin  to  the  extent  workable." 

EPA  notes  that  several  provisions  of 
the  CAA  are  designed  to  address  cross- 
boundary  air  impacts.  EPA  is  finalizing 
its  prop<»ed  approach  that  the  CAA 
protections  against  interstate  pollutant 
transport  apply  with  equal  force  to 
states  and  tribes.  Thus,  EPA  is  taking 
the  position  that  the  prohibitions  and 
authority  contained  in  sections 
110(a)(2)(D)  and  126  of  the  CAA  apply 
to  tribes  in  the  same  manner  as  states. 
As  EPA  noted  in  the  preamble  to  its 
proposed  rule,  section  110(a)(2)(D), 
among  other  things,  requires  states  to 
include  provisions  in  their  SIPs  that 
prohibit  any  emissions  activity  within 
the  state  from  significantly  contributing 
to  nonattaiiunent,  interfering  with 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS),  or 
interfering  with  measures  under  the 
Prevention  of  Significant  Deterioration 
(PSD)  or  visibility  protection  programs 
in  another  state  or  tribal  area.  In 
addition,  section  126  authorizes  any 
state  or  tribe  to  petition  EPA  to  enforce 
these  prohibitions  against  a  state 
containing  an  allegedly  offending  source 
or  group  of  sources.  The  issue  of  cross- 
boimdary  impacts  is  discussed  further 
in  the  response  to  comment  docimient. 

Several  tribal  commenters  note  that, 
in  the  preamble  to  the  proposed  rule, 
EPA  misstated  the  dollar  limitation 
contained  in  the  Indian  Civil  Rights  Act 
on  criminal  fines  that  may  be  imposed 
by  tribes.  EPA  agrees  that  the  dollar 
Umitation  in  the  Indian  Civil  Rights  Act 
on  criminal  fines  is  $5,000  as  opposed 
to  $500. 


B.  Sovereign  Immunity  and  Citizen  Suit 
1.  Section  304 

In  its  August  25. 1994  Notice  of 
Proposed  Rulemaking  (NPR)  EPA 
proposed,  under  the  CAA's  section 
301(d)  rulemaking  authority,  that  the 
citizen  suit  provisions  contained  in 
section  304  of  the  Act  should  apply  to 
tribes  in  the  same  manner  in  which  they 
apply  to  states.  See  59  FR  at  43978.  In 
today's  final  action,  EPA  is  declining  to 
announce  a  position,  in  the  context  of 
the  rulemaking  required  imder  section 
301(d)  of  the  Act.  regarding  whether 
tribes  are  subject  to  the  citizen  suit 
provisicms  contained  in  section  304,  and 
therefore  is  not  finalizing  the  position 
stated  in  the  NPR.  In  order  to  racilitate 
tribal  adoption  and  implementation  of 
air  quality  programs  in  a  manner  similar 
to  state-implemented  programs,  section 
301(d)  requires  EPA  to  specify  through 
rulemaking  those  provisions  of  the  Act 
which  the  Agency  believes  are 
appropriate  to  apply  to  tribes.  EPA's 
rulemaking  approach  has  been  to  deem 
all  CAA  provisions  appropriate  for 
tribes,  except  for  those  provisions 
specifically  listed  in  the  rule  regarding 
which  EPA,  for  various  reasons,  believes 
it  may  be  inappropriate  for  the  Agency, 
solely  in  the  context  of  its  301(d) 
authority,  to  make  such  a  determination. 
Thus,  the  direct  consequence  for  today's 
final  action  of  EPA's  decision  not  to 
adopt  the  position  presented  in  the  NPR 
regarding  the  provisions  of  section  304 
is  that  section  304  has  been  added  to  the 
list  of  those  CAA  provisions  which,  for 
section  301(d)  purposes,  EPA  has 
concluded  it  is  not  appropriate  to 
determine  that  tribes  should  be  treated 
as  states.  That  list  is  contained  in 
section  49.4  of  today's  rule.  EPA  is  also 
clarifying  the  relationship  of  this  final 
action  regarding  section  304  to  the  right 
that  tribes  enjoy,  as  sovereign  powers,  to 
be  inunune  from  suit.  See  Sianta  Clara 
Pueblo  V.  Martinez,  436  U.S.  49,  58 
(1978). 

The  Agency  received  a  niunber  of 
comments  on  the  section  304  citizen 
suit  issue.  One  group  of  industry 
commenters  appears  to  be  in  fovor  of 
tribes  being  subject  to  citizen  suits,  and 
is  particularly  concerned  that  non-tribal 
members  be  provided  with  similar 
enforcement  opportunities  for  TIPs  as 
are  required  for  SDPs.  The  majority  of 
comments  received  on  this  issue  came 
from  tribal  governments,  mainly 
disputing  EPA's  claim  that  section 
301(d),  as  a  legal  matter,  provided  EPA 
with  the  authority  to  apply  the  section 
304  citizen  suit  provisions  to  tribes 
since  doing  so  would  appear  to  have  the 
effect  of  achninistratively  waiving  tribal 
sovereign  immunity.  These  commenters 
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argue  that  only  the  tribes  themselves  or 
Congress  may  wraive  tribal  sovereign 
immunity  and.  frirther.  that 
Congressional  intent  to  waive  tribal 
sovereign  immimity  may  not  be  impUdd 
but  must  be  express  and  imequivoc^. 
They  do  not  believe  that  the  CAA. 
including  section  301(d),  contains  such 
an  express  waiver.  Several  of  the 
commentOTS  also  state  that  because 
states  are  subject  to  section  304  only  "to 
the  extent  permitted  by  the  Eleventh 
Amendment  to  the  Constitution." 
applying  it  to  tribes  would  likely  make 
the  reouirement  more  burdensome  dian 
it  would  be  for  states.  Sevnal  tribal 
commenters  also  express  the  view  that 
dtizmsuit  recourse  is  unnecessary 
since  EPA  retains  enforcemmt  authority 
under  various  other  CAA  provisions,  for 
example,  sections  110(m),  179(a)(4).  and 
502(i).  Finally,  concern  is  expressed  that 
adopting  a  policy  of  subjecting  tribes  to 
citizen  suits  could  hindw  development 
of  tribal  air  programs  because  it  could 
add  significant  resource  constraints, 
financial  and  otherwise,  particularly 
with  rBq>ect  to  potential  iitination. 

Section  304  of  the  CAA  reflects  the 
general  principle  underiying  all 
environmental  citizen  stdt  provisions, 
namely  that  actors  who  accept 
responsibility  for  rwulating  health- 
bamd  standards  and  who  voluntarily 
commit  themselves  to  imdertake  control 
programs  in  furtherance  of  such  goals, 
ou^t  to  be  aocoimtable  to  the  citizens 
those  programs  are  designed  to  benefit. 
However.  EPA  agrees,  as  several 
commenters  pointed  out,  that  section 
304  only  applies  to  states  to  the  extent 
permitted  by  the  Eleventh  Amendment 
to  the  Constitution.  The  Supreme  Court 
has  interpreted  the  provisions  of  the 
Eleventh  Amendment  as  generally 
serving  to  protect  a  state  from  Uability    t^ 
to  suit  where  the  state  does  not  consent 
to  be  sued.  EPA  believes  that,  just  as 
states  implementing  air  quaUty 
programs  are  not  subject  to  citizen  suits 
except  to  the  extent  permitted  by  the 
Eleventh  Amendment  of  the 
Constitution  and  the  provisions  of  the 
Clean  Air  Act.  by  analogy,  in  the  context 
of  air  program  implementation  in  Indian 
country,  the  issue  of  citizen  suit  liability 
would  be  determined  based  on 
established  principles  of  tribal  sovereign 
immunity  and  the  provisions  of  the 
Clean  Air  Act.  This  is  meant  to 
emphasize  that  no  EPA  action  in  this 
final  rule  either  enhances  or  limits  the 
immunity  from  suit  traditionally 
enjoyed  by  Indian  tribes  as  sovereign 
powers. 

Because  the  Eleventh  Amendment 
does  not  apply  to  tribes  (by  its  terms, 
the  Eleventh  Amendment  only 
addresses  suits  brought  "against  one  of 


the  United  States"),  and  because  the 
provisicms  of  section  304  (and  the 
applicable  definitions  in  section  302)  do 
not  expressly  refer  to  tribes.  EPA  has 
been  concerned  that  the  action  it 
proposed  to  take  may  have  subjected 
tribes  to  citizen  suit  Uability  in 
situations  in  which  citizens  could  not 
sue  states.  Because  of  this  imceriainty, 
EPA  believes  it  is  not  appropriate  to 
attempt  to  resolve  this  significant  issue 
in  the  context  of  the  limited  scope  of  the 
rulemaking  required  under  section 
301(d). 

EPA  also  notes  that  courts  have  long 
recognized  that  citizen  plaintiffs  may 
bring  actions  for  prospective  injimctive 
relief  against  state  officials  under  the 
CAA  section  304  citizen  suit  provisions, 
as  well  as  under  other  environmental 
statutes  with  similar  citizen  suit 
provisions.  See  Council  of  Commuter 
Organizations  v.  Metro.  Transp..  683 
F.2d  663.  672  (2nd  Cir.  1982).  See  also 
Seminole  Tribe  of  Florida  v.  Florida, 
116  S.  Ct.  1114. 1133  n.17  (1996) 
(admowledging  that  lower  courts  have 
entertained  suits  against  state  officials 
piusuant  to  citizen  suit  provisions  in 
environmental  statutes  substantially 
ftentical  to  CAA  section  304(a)(1)). 
While  this  raises  the  question  of 
whether  such  actions  co\ild  be  brought 
against  "tribal  officials."  EPA  believes 
this  issue  is  also  outside  the  scope  of 
this  rulemaking. 

2.  Judicial  Review  Provisions  of  Title  V 

In  its  proposed  rulemaking.  EPA 
proposed  to  treat  tribes  in  the  exact 
same  manner  as  states  for  purposes  of 
the  provisions  of  CAA  sections  502(b)(6) 
and  502(b)(7)  addressing  judicial  review 
under  the  Title  V  Operating  Permits 
Program.  59  FR  at  43972.  For  the 
reasons  discussed  below,  in  today's 
final  action  EPA  is  withdrawing  its 
proposal  to  treat  tribes  in  the  exact  same 
manner  as  states  for  purposes  of  these 
judicial  review  provisions.  As  described 
below,  however,  tribes  that  opt  to 
estabUsh  a  Title  V  program  will  still 
need  to  meet  all  requirements  of 
sections  502(b)(6)  and  502(b)(7)  except 
those  provisions  that  specify  that  review 
of  finid  action  under  the  Title  V 
permitting  program  be  "judicial"  and 
"in  State  court." 

As  noted  above  in  the  discussion 
regarding  the  applicabiUty  of  CAA 
section  304  to  tribes,  tribal  commenters 
express  concern  over  waivers  of  tribal 
sovereign  immunity  to  judicial  review. 
Several  tribal  commenters  also  note  that 
requiring  tribes  to  waive  sovereign 
immunity  in  order  to  run  a  Title  V 
program  will  be  a  strong  disincentive  for 
tribes  to  assume  these  programs.  Two 
industry  commenters  state  that 


nonmembers  that  are  regulated  by  tribes 
must  have  access  to  tribal  courts  for 
judicial  review.  Several  commenters 
express  concern  that  some  tril>al 
govommwits  may  lack  a  distinct  judicial 
system.^ 

EPA  recognizes  the  importance  of 
providing  citizens  the  ability  to  hold 
accountable  those  responsible  for 
regulating  air  resources.  Nonetheless. 
EPA  also  acknowledges  that  applying 
the  judicial  review  provisions  of  Title  V 
to  tribes  through  this  rule  would  raise 
imique  issues  regarding  federal  Indian 
poUcy  and  law.  EPA  is  mindful  of  the 
vital  importance  of  sovereign  immunity 
to  tribes.  In  addition,  EPA  is  aware  that 
in  some  instances  tribes  do  not  have 
distinct  judicial  systems.  Finally,  EPA   "~ 
has  long  recognized  the  importance  of 
encouraging  tribal  implementation  of 
environmental  programs  and  avoiding 
the  estabUshment  of  unnecessary 
barriers  to  the  development  of  such 
programs.  E.g..  EPA's  1984  Indian 
Pohcy;  see  also  Senate  Report  at  8419 
(noting  that  section  301(d)  is  generally 
intended  to  be  consistent  with  EPA's 
1984  Indian  PoUcy).  EPA  seeks  to  strike 
a  balance  among  these  various 
considerations.  See  Washington 
Department  of  Ecology  \.  EPA,  752  F.2d 
1465, 1469  (9th  Cir.  1985). 

In  order  to  ensure  a  meaningful 
opportimity  for  public  participation  in 
the  permitting  process,  if  is  EPA's 
position  that  some  form  of  citizen 
recourse  be  available  for  appUcants  and 
other  persons  affected  by  permits  issued 
under  tribal  Title  V  programs.  One 
option  for  review  of  final  actions  taken 
under  a  tribal  Title  V  program  is  for 
tribes  to  consent  to  suit  through 
volimtary  waiver  of  their  sovereign 
immunity  in  tribal  court.  EPA  supports 
the  continued  development  and 
strengthening  of  tribal  courts  and 
encoiu-ages  those  tribes  that  will 
implement  Title  V  ptermitting  programs 
to  consent  to  challenges  by  permit 
applicants  and  other  affected  persons  in 
tribal  court.  For  the  reasons  discussed 


^  Two  industry  commenters  stated  that  tribal 
courts  "lack  many  procedural,  substantive  law  and 
constitutional  protectionls)  for  non-members."  EPA 
is  aware  that  tribal  governments  are  not  subject  to 
the  requirements  of  the  Bill  of  Rights  and  the 
Fourteenth  Amendment  of  the  U.S.  Constitution, 
and  tliat  review  of  tribal  court  decisions  in  federal 
court  may  be  limited.  However,  EPA  notes  that  the 
Indian  Qvil  Rights  Act  requires  tribes  to  provide 
several  protections  similar  to  those  contained  in  the 
Bill  of  Rights  and  the  Fourteenth  Amendment, 
including  due  process  of  law,  equal  protection  of 
the  laws,  and  the  right  not  to  have  property  taken 
without  just  compensation.  25  U.S.C.  §  1302:  Santa 
Clara  Pueblo  v.  Martinez,  436  U.S.  49,  57  (1978). 
These  protections  extend  to  all  persons  subject  to 
tribal  jurisdiction,  whether  Indians  or  non-Indiana. 
See  Iowa  Mutual  btsuiance  Co.  v.  LaPhnte,  4ao 
U.S.  9. 19  (1987). 
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above,  however,  requiring  tribes  to 
provide  for  review  in  the  exact  same 
manner  as  states  pursuant  to  section 
502(b)(6)  is  not  appropriate. 

In  some  cases,  well-qualified  tribes 
seeking  approval  of  Title  V  programs 
may  not  have  a  distinct  judiciary,  but 
rather  may  use  non-judicial  mechanisms 
for  citizen  recourse.  See  Santa  Clara 
Pueblo  V.  Martinez.  436  U.S.  49,  65-«6 
(1978)  ("Non-judicial  tribal  institutions 
have  *  *  *  been  recognized  as 
competent  law-applying  bodies.").  In 
addition,  a  requirement  that  tribes 
waive  their  sovereign  immunity  to 
judicial  review,  in  some  cases,  may 
discourage  tribal  assumption  of  Title  V 
programs.  Thus,  EPA  is  willing  to 
consider  alternative  options,  developed 
and  prof>osed  by  a  tribe  in  the  context 
of  a  tribal  CAA  Title  V  program 
submittal,  that  would  not  require  tribes 
to  waive  their  sovereign  immunity  to 
judicial  review  but,  at  the  same  time, 
would  provide  for  an  avenue  for  appeal 
of  tribal  government  action  or  inaction 
to  an  independent  review  body  and  for 
injunctive-type  relief  to  which  the  Tribe 
would  agree  to  be  bound. 

EPA  has  consistently  stressed  the 
importance  of  judicial  review  under 
state  Title  V  programs.  E.g.,  Virginia  v. 
Browner.  80  F.3d  869,  875  (4th  Cir. 
1996)  ("EPA  interprets  the  statute  and 
regulation  to  require,  at  a  minimum, 
that  states  provide  judicial  review  of 
permitting  decisions  to  any  person  who 
would  have  standing  under  Article  III  of 
the  United  States  Constitution.  Notice  of 
Proposed  Disapproval,  59  Fed.  Reg. 
31183,  31184  (June  17, 1994) ').  cert 
denied  117  S.Q.  764  (1997).  However, 
the  statutory  scheme  regarding  tribal 
clean  air  programs  is  quite  different 
from  that  of  states.  Section  301(d)(2)  of 
the  Act  explicitly  provides  EPA  with  the 
discretion  to  "specify  *   *   *  those 
provisions  for  which  it  is  appropriate  to 
treat  Indian  tribes  as  States."  42  U.S.C. 
7601(d)(1).  In  addition.  secUon  301(d)(4) 
of  the  Act  states  that  where  EPA 
"determines  that  treatment  of  tribes  as 
identical  to  states  is  inappropriate  or 
administratively  infeasible,  [EPA]  may 
provide,  by  regulation,  other  means  by 
which  (EPA)  will  directly  administer 
such  provisions  so  as  to  achieve  the 
appropriate  purpose."  42  U.S.C 
7610(d)(4).  As  EPA  noted  in  the 

Eraamble  to  the  proposed  rule,  tribes 
■ve  a  "imique  legal  status  and 
relationship  to  the  Federal  govenunent 
that  is  significantly  different  from  that 
of  States.  ICIongress  did  not  intend  to 
alter  this  when  it  authorized  treatment 
of  Tribes  'as  States'  under  the  CAA."  59 
FR  at  43962.  n.ll. 

In  addition,  there  is  ample  precedent 
for  treating  tribes  and  states  differently 


under  federal  bidian  law.  E.g.,  U.S. 
Const,  amend.  XIV;  Indian  Qvil  Rights 
Act.  25  U.S.C.  1301  et.  seq.;  and  Santa 
Clara  Pueblo  v.  Martinez.  436  U.S.  49 
(1978).  In  Santa  Clara,  the  Supreme 
Court  addressed  the  availabiUty  of 
federal  court  review  of  tribal  action 
under  the  Indian  Civil  Rights  Act 
(ICRA),  which  requires  tribal 
governments  to  provide  several 
protections  similar  to  those  contained  in 
the  Bill  of  Rights  and  the  Fourteenth 
Amendment.  In  finding  that  no 
additional  federal  court  remedies 
beyond  habeas  corpus  were  provided  by 
Congress  for  review  of  tribal  compliance 
with  the  iCRA,  the  Court  noted  that 
Congress  had  struck  a  balance  between 
the  dual  statutory  objectives  of 
enhancing  individual  rights  without 
undue  interference  with  tribal 
sovereignty.  Santa  Clara,  436  U.S.  at 
65-66.  EPA  has  concluded  that  in 
enacting  section  301(d)  of  the  Act, 
Congress  provided  EPA  with  the 
discretion  to  balance  the  goals  of 
ensuring  meaningful  opportuinities  for 
public  participation  under  the  CAA  and 
avoiding  undue  interference  with  tribal 
sovereignty  when  determining  those      « 
provisions  for  which  it  is  appropriate  to 
treat  tribes  in  the  same  maimer  as  states. 
See  Washington  Department  of  Ecology 
V.  EPA,  752  F.2d  1465,  1469  (9th  Cir. 
1985)  ("it  is  appropriate  for  us  to  defer 
to  EPA's  expertise  and  experience  in 
reconciling  (Indian  policy  and 
environmental  policy),  gained  through 
administration  of  similar  environmental 
statutes  on  Indian  lands."). 

In  addition  to  the  requirement  that 
tribal  Title  V  programs  provide  some 
avenue  for  appeal  of  tribal  government 
action  or  inaction  and  for  injunctive- 
type  reUef,  EPA  may  use  several 
oversight  mechanisms  to  ensure  that 
tribal  Title  V  programs  provide  adeqtiate 
opportunities  for  citizen  recourse.  E.g.. 
CAA  sections  502(i)(requiring  EPA 
assumption  of  state  or  tribal  Title  V 
programs  that  EPA  finds  are  not  being 
adequately  implemented  or  enforced), 
5050))  (requiring  EPA  objection  to  state 
or  tribal  Title  V  permits  that  EPA  finds 
do  not  meet  applicable  requirements). 

Thus,  under  today's  final  rulemaldng, 
EPA  is  not  requiring  tribes  to  provide 
for  judicial  review  in  the  same  manner 
as  states  under  CAA  section  502(b)(6). 
EPA  will  develop  guidance  in  the  future 
on  acceptable  alternatives  to  judicial 
review.  In  reviewing  the  Title  V 
program  submission  of  any  tribe 
proposing  an  alternative  to  judicial 
review.  B>A  will  apply  such  guidance 
to  determine,  pursuant  to  its  section 
301(d)  authority,  whether  the  tribe  has 
provided  for  adequate  citizen  recourse 
consistent  with  the  requirement  in  CAA 


section  502(b)(6)  that  there  be  review  of 
final  permit  actions  and  the  guidance 
and  principles  discussed  above. 

EPA  emphasizes  that  tribes  seeking  to 
implement  the  Title  V  program  will  still 
need  to  meet  all  the  requirements  of 
CAA  section  502(b)(6),  except  the 
requirements  that  review  of  final  permit 
actions  be  "judicial"  and  "in  state 
court."  Specifically,  tribes  seeking  to 
implement  the  Title  V  program,  will 
need  to  provide: 

(aldequate,  streamlined,  and  reasonable 
procedures  for  expeditiously  determimog 
when  applications  are  complete,  for 
processing  such  applications,  for  public 
notice,  including  ofUBring  an  opportunity  for 
public  comment  and  a  hearing,  and  for 
expeditious  review  of  permit  actions, 
including  applications,  renewals,  or        « 
revisions,  and  including  an  opportunity  for 
*  •  *  review  *  *  *  of  the  final  permit  action 
by  the  applicant,  any  person  who 
participated  in  the  public  comment  process, 
and  any  other  person  who  could  obtain 
judicial  review  of  that  action  under 
applicable  law. 

CAA  section  502(b)(6).  In  addition,  all 
provisions  of  CAA  section  502(b)(7)  will 
apply  to  tribal  programs  except  the 
requirements  that  the  review  be 
"judicial"  and  in  "State  court." 

C.  Air  Proffxxm  Implementation  in 
Indian  Country 

The  August  25, 1994.  proposed  tribal 
authority  rule  set  forth  EPA's  view  that, 
based  on  the  general  purpose  and  scope 
of  the  CAA.  the  requirements  of  which 
apply  nationally,  and  on  the  specific 
language  of  sections  301(a)  and 
301(d)(4).  Congress  intended  to  give  to 
the  Agency  broad  authority  to  protect 
tribal  air  resources.  The  proposal  went 
on  to  state  that  EPA  intended  to  use  its 
euthority  under  the  CAA  "to  protect  air 
quality  throughout  Indian  country"  by 
directly  implementing  the  Act's 
requirements  in  instances  where  tribes 
choose  not  to  develop  a  program,  fail  to 
adopt  an  adequate  program  or  fail  to 
adequately  implement  an  air  program." 
Id.  at  43960.  Conunents  on  this  issue 
were  received  from  tribes,  state  and 
local  government  representatives,  and 
industry. 

The  comments  generally  support  the 
discussion  of  EPA's  authority  imder  the 
CAA  to  protect  air  quality  throughout 
Indian  coimtry.  but,  overall,  seek 
specific  clarification  with  respect  to  the 
time  frame  and  scope  of  federal 
implementation.  In  addition,  several 
commentere,  although  focusing  on 
difiiarant  aspects  of  the  issue,  express  a 
general  concern  that  then  be  no 
diminution  or  interruption  in  tribal  air 
resource  protection  while  tribal 
programs  are  being  developed.  EPA 


acknowledges  the  seriousness  of  the 
concerns  identified  by  the  commenten 
and  agrees  that  a  clearer  presentation  of 
the  Agency's  intentions  is  appropriate. 

Most  tribal  commenten  suppcfft 
establishing  federal  air  programs  under 
the  circumstances  outlined  in  the 
proposal,  but  many  are  concerned  with 
the  past  lack  of  enforcement  of 
enviromnental  programs  on  tribal  lands. 
Almost  all  commentere  express  concern 
with  the  lack  of  a  definite  timetable  for 
federal  initiation  of  air  programs  to 
protect  tribal  air  resources  and  prevent 
gaps  in  protectim.  Tribal  commentere 
generally  suoport  the  provision  in  the 
proposal  to  develop  an  implementati(m 
strategy  and  a  plan  for  reservation  air 
program  implementation;  however,  they 
request  that  EPA  develop  time  frames 
and  establish  dates  for  developing  the 
implementation  strategy.  A  state 
commenter  argues  that  the  proposal  did 
not  sufficienUy  allow  for  state  comment 
or  input  in  the  development  of  the 
implementation  strategy,  asserting  that 
both  state  and  tribal  involvement  %vill  be 
necessary  to  avoid  regulatory  conflicts. 
A  ntunber  of  government  and  industry 
conunentera  suggest  that  EPA  elaborate 
on  the  process  foi' developing  tribal  air 
programs  in  light  of  the 
interrelationsUp  between  existing  air , 
programs  and  new  tribal  programs. 
Another  conunenter  requests  that  EPA 
resolve  the  process  for  transition  from 
existing  programs  to  tribal  programs  as 
part  of  this  rulemaking.  One  state 
comments  that  the  transfer  must  be 
accomplished  without  leaving  sources 
of  air  pollution  and  the  states  in  air 
quality  "limbo"  pending  development 
of  either  tribal  or  EPA  programs  to 
regulate  sources  imder  the  jurisdiction 
of  a  tribe.  Another  state  argues  that  if  a 
tribe  has  no  approved  program  and  EPA 
has  no  reason  for  enforcement,  section 
1 16  preserves  the  state's  inherent    - 
authority  to  regulate  non-memb«' 
sources  on  a  reservation.  One  tribe  asks 
that  the  process  for  transferring 
administration  of  an  EPA-issued  permit 
for  a  source  on  tribal  lands  to  the  tribe 
be  made  more  explicit.  Many  tribal 
conunentera  request  technical  and 
administrative  support  in  the  form  of 
guidance  documents,  training,  sufficient 
financial  resources,  and  EPA  staff 
assigned  to  work  with  tribes  on  tribal 
CAA  programs  who  are  knowledgeable 
about  tribal  law  and  concerns.  These 
commentere  also  e^cpress  concern  that 
limited  resources  might  prevent  EPA 
from  providing  this  critical  support. 

As  mdicated  above.  EPA  recognizes 
the  seriousness  of  the  concerns 
expressed  in  these  comments  and  has 
undertaken  an  initiative  to  develop  a 
comprehensive  strategy  for 


implementing  the  Clean  Air  Act  in 
Indian  country.  The  strategy  will 
artioUate  specific  steps  Ae  Agency  will 
take  to  ensure  that  air  quahty  problems 
in  Indian  coimtry  are  addressed,  either 
by  EPA  or  by  the  tribes  themselves.  This 
strategy  (a  draft  of  which  is  available  in 
the  docket  referuiced  above]  addresses 
two  major  concerns:  (1)  Gaps  in  Federal 
regulatory  programs  that  need  to  be 
filled  in  order  for  EPA  to  implement  the 
CAA  effectively  in  Indian  coimtry 
where  tribes  opt  not  to  implement  their 
own  CAA  programs;  (2)  identifying  and 
providing  resources,  tools,  and  technical 
support  tiiat  tribes  will  need  to  develc^ 
their  own  CAA  programs. 

EPA  believes  that  the  strategy  being 
>  developed  addresses  many  of  the 
concerns  esqtressed  by  the  commentere. 
Once  tribal  prcKrams  are  approved  by 
EPA.  tribes  willhave  authority  to 
regulate  all  sources  within  the  exterior 
boundaries  of  the  reservation  under 
such  programs.  One  of  the  most 
prevalent  concerns  is  the  status  of 
sources  (current  and  future)  in  Indian 
country  not  yet  subject  to  the  limits  of 
an  implementation  plan.  Commentere^ 
want' assurance  that  EPA  would  step  in 
to  fill  this  gap  and  ensiue  adequate 
control.  The  Agency  has  ccmsistentiy 
recognized  the  primary  role  for  tribes  in 
protecting  air  resources  in  Indian 
country  and  has  expressed  its  continued 
commitment  to  work  with  tribes  to 
protect  these  resources  in  the  absence  of 
approved  tribal  programs.  The  Agency 
has  issued  permits  and  undertaken  the 
development  of  Federal  Implementation 
Plans  (FIP)  to  control  sources  locating  in 
Indian  country.  For  example,  the 
Agency  is  working  with  both  the 
Shoshone-Bannock  and  the  Navajo 
Tribes  to  address  pollution  control  of 
major  sources  on  their  Reservations.  The 
Agency  has  also  issued  PSD 
preconstruction  permits  to  new  sources 
proposing  to  locate  in  Indian  country. 
The  Agency  has  started  to  explore 
options  for  promulgating  new  measures 
to  ensiue  that  EPA  has  a  full  range  of 
programs  and  Federal  regulatory 
mechanisms  to  implement  the  CAA  in 
Indian  country. 

Since  the  1994  proposal,  EPA  has 
tried  specifically  to  identify  the  primary 
sources  of  air  pollution  emissions  in 
Indian  country,  and  evaluate  the  CAA 
statutory  authcmties  for  EPA  to  regulate 
those  sources  pending  submission  and 
approval  of  a  TIP.  EPA  has  determined 
that  the  CAA  provides  the  Agency  with 
very  broad  statutory  authority  to 
regulate  sources  of  pollution  in  Indian 
country,  but  there  are  instances  in 
which  EPA  has  not  yet  promulgated 
regulations  to  implement  its  statutory 
authority. 


One  example  is  the  absence  of 
complete  air  permitting  programs  in 
Indian  country.  EPA  has  promulgated 
regulations  estabhshing  permit 
requirements  for  major  sources  in 
attainment  areas,  and  issued  Prevention 
of  Significant  Deterioration  permits  to 
new  (KT  modifying  major  sources.  See  40 
CFR  52.21.  However,  EPA  has  not 
promulgated  regulations  for  a  permitting 
program  in  Indian  country  for  eithw 
minor  or  major  sources  of  air  pollution 
emissitms  in  nonattaiiunent  areas. 
Therefore,  EPA  is  currently  drafting 
nationally  appUcable  regulations  for 
such  minor  and  major  source  permitting 
programs.  The  permitting  programs  are 
expected  to  apply  to  construction  or 
modification  of  all  minor  sources  and  to 
major  sources  in  nonattainment  areas.  In 
addition,  the  planned  permitting 
program  would  allow  existing  sources  to 
voluntarily  participate  in  the  permitting 
program  and  accept  enforceable  permit 
limits.  EPA  regional  offices  would  be 
the  permitting  authority  for  this 
program.  With  respect  to  Tide  V 
opereting  permits,  EPA  has  proposed  to 
include  hidian  country  within  die  scope 
of  40  CFR  Part  71.  Therefore,  the  Part  71 
regulations  would  apply  to  all  major 
stationary  sources  of  air  pollution 
located  in  Indian  country. 

Many  CAA  requirements  apply  in 
Indian  country  without  any  further 
action  by  the  EPA.  For  example,  the 
standards  and  requirements  of  the 
Standards  of  Performance  for  New 
Sources,  42  U.S.C.  7411  and  40  CFR  Part 
60,  apply  to  all  sources  in  Indian 
count^.  Similarly,  the  National 
Emissions  Standuds  for  Hazardous  Air 
Pollutants,  42  U.S.C.  7412  and  40  CFR 
Part  63  apply  in  Indian  country. 

EPA  has,  however,  identified 
categories  of  sources  of  air  pollution, 
such  as  open  burning  and  fiigitive  dust, 
that  are  not  covered  by  those 
regulations.  For  these  categorical 
sources,  EPA  believes  that  it  has  the 
authority  to  promulgate  regulations  on  a 
national  basis  that  would  apply  until  a 
TIP  has  been  submitted  and  approved. 
EPA  has  also  identified  a  number  of 
general  air  quality  rules,  such  as  the 
prohibition  against  emitting  greater  than 
20  percent  opacity,  which  could  be 
promulgated  nationally  for  application 
in  Indian  country  pending  TIP  approval. 

EPA  is  optimistic  that  any  additional 
regulations  can  be  promulgated  and 
implemented  relatively  quickly,  since, 
along  with  the  protections  they  would 
provide,  such  regulations  can  also  serve 
as  models  which  tribes  can  use  in 
drafting  TIPs, 

EPA  wishes  to  emphasize  that  the 
national  rules  it  intends  to  promulgate 
will  be  analogous  to,  but  not  the  same 
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in  all  respects,  as  the  tyfies  of  rules 
generally  approved  into  State 
Implementation  Plans.  For  example, 
EPA's  federal  rules  are  likely  to 
represent  an  average  program, 
potentially  more  stringent  than  some 
SIP  rules  and  less  stringent  than  others. 
However,  by  promulgating  such  rules, 
EPA  would  not  be  establishing,  and 
should  not  be  interpreted  by  States  as 
setting,  new  minimal  criteria  or 
standiuds  that  would  govern  its 
approval  of  SIP  rules.  EPA  encourages 
and  will  work  closely  with  all  tribes 
wishing  to  replace  the  future  federal 
regulations  with  TIPS.  EPA  intends  that 
its  federal  regulations  will  apply  only  in 
those  situations  in  which  a  tribe  does 
not  have  an  approved  TIP. 

EPA  will  actively  encourage  tribes  to 
provide  assistance  in  the  development 
of  the  proposed  regulations  referenced 
above  to  ensure  that  tribal 
considerations  are  addressed  and 
development  of  the  regulations  will  be 
subject  to  notice  and  comment 
rulemaking  procedures. 

The  caae-by-case  nature  of  program 
implementation  in  Indian  coimtry 
makes  it  difficult  to  address  concerns 
about  plans  aiul  time  lines.  The 
Agency's  strategy  for  implementing  the 
CAA  in  Indian  country  proposes  a 
multi-pronged  approach,  one  prong  of 
which  is  federal  implementation 
described  above.  The  other  prongs 
derive  from  a  "grass-roots"  approach  in 
which  staff  in  the  EPA  regional  offices 
work  writh  individual  tribes  to  assess  the 
air  quality  problems  and  develop,  in 
consultation  with  the  tribes,  either  tribal 
or  federal  strategies  for  addressing  the 
problems. 

\.  Building  Tribal  Capacity.  An 
essential  component  of  the  Agency's 
CAA  implementation  strategy  is  to 
assess  the  extent  to  which  tribes  have 
developed  an  environmental  protection 
infrastructure  and  determine  how  best 
to  build  tribal  capacity  to  implement 
their  own  CAA  programs.  The 
assessment  will  be  done  in  cooperation 
with  the  tribes  and  may  include  any  or 
all  of  the  following: 

a.  Needs  Assessment.  An  initial  step 
for  effectively  implementing  the  CAA  in 
Indian  country  is  to  identify  the  air 
quality  concerns  and  determine  how 
well  the  tribes  are  able  to  address  them. 
EPA  will  work  with  the  tribes  to 
develop  emission  inventories  and  air 
monitoring  studies  (where  appropriate) 
to  determine  the  nature  of  the  problem 
and  identify  a  range  of  potential  control 
strategies.  From  this  information.  EPA 
and  the  tribes  will  jointly  develop,  as 
needed,  tribal  or  federal  implementation 
plans  (TIPs/FIPs)  to  address  the 
problem.  These  TIPs/FIPs  may  include. 


for  example,  controls  on  minor  sources, 
categorical  prohibitory  rules,  area 
source  controls  (e.g.,  vapor  recovery, 
open  burning  ordinances). 

b.  Communication.  A  critical  part  of 
the  Agency's  strategy  to  build  tribal 
capacity  is  outreach  and 
commimication.  Outreach  has  already 
begim  as  EPA  regional  staff  worked  with 
tribes  in  their  service  area  to  draft  the 
Strategy  for  Implementing  the  CAA  in 
Indian  Country.  Outreach  will  continue 
with  the  promulgation  of  this  rule;  staff 
will  meet  with  Tribes  in  regional 
meetings  held  throughout  the  country  to 
talk  about  implementing  the  rule  andf 
answer  questions.  In  fbUow-up  to  these 
initial  meetings,  EPA  will  adopt  a  multi- 
media approach  to  communicating  writh 
the  Tribes  and  other  stakeholders 
(conferences,  conference  calls, 
newsletters.  Internet,  etc.)  to  ensure 
timely  access  to  information  and 
guidaince  developed  in  support  of  this 
rule. 

c.  Training.  The  third  component  for 
building  tribal  capacity  is  training, 
providing  in  various  forms  and  through) 
various  media  the  skills  and  knowledge 
needed  to  implement  an  air  quality 
protection  program  in  Indian  coimtry. 
EPA  already  supports  a  training 

f>rogram  at  Northern  Arizona  University 
NAU)  that  offers  basic  introductory 
woikshops  on  air  quality  program 
management  and  administration  and  a 
more  in-depth  course  in  air  pollution 
control  technology.  This  program, 
offered  at  no  cost  to  tribes,  helps  tribal 
environmental  professionals  develop 
competence  in  air  quality  management 
The  program  also  prepares  these 
professionals  for  enrollment  in  more 
advanced  courses  in  EPA's  Air  Pollution 
Training  Institute  (APTI).  In  addition  to 
these  formal  training  opportunities,  EPA 
offers  internships  to  college  students 
interested  in  pursuing  an  environmental 
career  and  supports  an  outreach 
program  in  high  schools  in  Indian 
country  to  encourage  these  students' 
interest  in  environmental  protection 
careers.  EPA  plans  to  encourage  other 
options  for  promoting  tribal  professional 
development,  including  peer-to-peer 
support,  temporary  assignments  with 
other  government  (state,  tribal,  or 
federal)  environmental  programs,  and 
cooperative  agreements  to  provide 
technical  assistance. 

As  these  individual  tribal  assessments 
are  completed,  the  information  will  be 
compiled  in  order  to  determine  to  what 
extent  commonalities  exist  among  the 
air  quality  problems  that  might  be 
amenable  to  common  solutions  (e.g.. 
Title  V.  minor  soxirces.  etc.).  The 
Agency  will  work  in  concert  to  develop 
other  common  solutions,  as  needed.  At 


the  same  time,  EPA  is  developing 
guidance  documents,  templates,  and 
model  analyses  to  assist  tribes  in 
developingJTHbal  Air  Prograins. 

Finally,  EPA  recognizes  that  air 
quality  problems  in  Indian  country  do 
not  exist  in  isolaticm  and  that  often  they 
are  part  of  a  broader  spectrum  of 
environmental  problems,  the  solutions 
for  which  may  be  best  developed 
through  an  integrated  approadi  to 
environmental  protection.  EPA's  Office 
of  Air  &  Radiation  will  continue  to  work 
with  other  media  offices  to  develop 
overall  environmental  assessments 
(through  the  Tribal/EPA  Environmental 
Agreement  process)  for  Indian  country 
and  develop  Integrated  approaches 
*  where  appropriate.  One  approach,  for 
example,  might  be  to  fociis  on  ways  to 
simultaneously  protect  air  quality,  water 
quality,  and  other  public  health  and 
environmental  values  through  control 
strat^es  that  reduce  atmospheric 
deposition  of  air  pollutants  in  Indian 
country. 

D.  CAA  Sections  UOlcHl)  and  502(d)(3) 
Authority 

In  the  proposed  tribal  rule.  EPA  stated 
that  it  was  not  proposing  to  treat  tribes 
in  the  same  manner  as  states  under  its 
section  301(d)  authority  with  respect  to 
the  specific  provision  in  section 
110(c)(1)  that  directs  EPA  to 
promulgate,  "within  2  years,"  a  Federal 
Implementation  Plan  (FIP)  after  EPA 
finds  that  a  state  has  failed  to  submit  a 
required  plan,  or  has  submitted  an 
incomplete  plan,  or  within  2  years  after 
EPA  has  disapproved  all  or  a  portion  of 
a  plan.  59  FR  at  43965.  The  proposed 
exception  applied  only  for  that 
provision  of  section  110(c)(1)  that  sets  a 
specified  date  by  which  EPA  must  issue 
a  FIP.  The  proposal  went  on  to  state  that 
"EPA  would  continue  to  be  subject  to 
the  basic  requirement  to  issue  a  FIP  for 
affected  (tribal]  areas  within  some 
reasonable  time."  In  today's  action,  EPA 
is  finalizing  the  general  approach 
discussed  in  the  proposal,  but  has 
ahered  the  method  lot  implementing 
that  approach.  Therefore,  although  the 
result  that  was  intended  by  the  proposal 
remains  unchanged,  after  further 
review.  EPA  is  modifying  the  regulatory 
procedure  by  which  it  achieves  that 
result,  and  is  also  clarifying  the 
statutory  basis  it  is  relying  upon  for 
doing  so. 

The  proposed  rule  set  forth  EPA's 
view  that  one  of  the  principal  goals  of 
the  rulemaking  required  imder  section 
301(d)  is  to  allow  tribes  the  flexibility  to 
develop  and  administer  their  own  CAA 
programs  to  as  full  an  extent  as  possible, 
while  at  the  same  time  ensuring  that  the 
health  and  safety  of  the  public  is 
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protected.  However,  since,  among  other 
things,  trilxd  authority  for  establishing 
CAA  programs  was  expressly  addressed 
for  the  first  time  in  the  1990  CAA 
Amendments,  in  comparison  to  states, 
tribes  in  general  are  in  the  early  stages 
of  developing  air  planning  and 
implementation  expertise.  Accordingly, 
EPA  determined  that  it  would  be 
infeasible  and  inappropriate  to  subject 
tribes  to  the  mandatory  submittal 
deadlines  imposed  by  the  Act  on  states, 
and  to  the  related  federal  oversight 
mechanisms  in  the  Act  which  are 
triggered  when  EPA  makes  a  finding 
that  states  have  failed  to  meet  required 
deadlines  or  acts  to  disapprove  a  plan 
submittal.  As  the  proposal  noted, 
section  301(d)(2)  provides  for  EPA  to 
promulgate  regulations  specifying  those 
provisions  for  which  it  is  appropriate  to 
treat  tribes  as  states,  but  does  not 
compel  tribes  to  develop  and  seek 
approval  of  air  programs.  In  other 
words,  there  is  no  date  certain  submittal 
requirement  imposed  by  the  Act  for 
tribes  as  there  is  for  states.  Thus,  since 
the  FIP  obligation  imder  section 
110(c)(1)  is  keyed  to  plan  submission 
failures  by  states  that  are  contemplated 
with  respect  to  "a  required  submission," 
and  to  plan  disapprovals  that  have  not 
been  cured  within  a  specified  time 
frame,  the  discussion  in  the  proposal 
regarding  section  110(c)(1)  was 
consistent  with  the  approach 
summarized  above.  However,  given  that 
the  statutory  basis  underlying  section 
110(c)(1)  is  either  expressly  inapplicable 
to  tribal  plans  or  is  linked  to  submittal 
deadlines  that  the  Agency  is  today 
-  determining  are  inappropriate  or 
infeasible  to  apply  to  tribal  plan 
submissions,  that  section  as  a  whole — 
not  merely  the  provision  setting  a 
specific  date  by  which  EPA  must  issue 
a  FIP — should  have  been  included  on 
the  list  of  proposed  CAA  provisions  for 
which  EPA  would  not  treat  tribes  in  the 
same  manner  as  states. 

Consequently,  in  this  final  action, 
EPA  has  added  section  110(c)(1)  in  its 
entirety  to  the  list  of  CAA  provisions  in 
the  rule  portion  of  this  action  (§  49.4)  for 
which  EPA  is  not  treating  tribes  in  the 
same  manner  as  states.  However,  by 
including  the  specific  FIP  obligation 
under  section  110(c)(1)  on  the  list  in 
section  49.4  of  this  final  rule,  EPA  is  not 
relieved  of  its  general  obligation  under 
the  CAA  to  ensure  the  protection  of  air 
quality  throughout  the  nation,  including 
throughout  Indian  country.  In  the 
absence  of  an  express  statutory 
requirement,  EPA  may  act  to  protect  air 
quality  pursuant  to  its  "gap-filling" 
authority  under  the  Act  as  a  whole.  See, 
e.g.,  CAA  section  301(a).  Moreover, 


section  301(d)(4)  provides  EPA  with 
discretionary  authority,  in  cases  where 
it  has  determined  that  treatment  of 
tribes  as  identical  to  states  is 
"inappropriate  or  administratively 
infeasible,"  to  provide  for  direct 
administration  through  other  regulatory 
means.  EPA  is  exercising  this 
discretionary  authority  and  has  created 
a  new  section  (§  49.11)  to  this  final  rule 
which  provides  that  the  Agency  will 
promulgate  a  FIP  to  protect  tribal  air 
quality  within  a  reasonable  time  if  tribal 
efforts  do  not  result  in  adoption  and 
approval  of  tribal  plans  or  programs. 
TTius.  EPA  will  continue  to  be  subject  to 
the  basic  requirement  to  issue  a  FIP  for 
affected  tribal  areas  within  some         , 
reasonable  time. 

The  proposal  notice  made  clear  that 
even  while  the  Agency  was  proposing 
not  to  treat  tribes  as  states  for  purposes 
of  the  specified  date  in  section  110(c)(1). 
it  was  always  EPA's  intention  to  retain 
the  requirement  to  issue  a  FIP.  as 
necessary  and  appropriate,  for  affected 
tribal  areas.  The  bases  and  rationale  for 
that  determination  are  thoroughly  set 
forth  in  59  FR  43956  (especially  at  pages 
43964  through  43966)  and  remain  the 
same.  The  only  change  between  the 
proposal  and  this  final  notice  regards 
the  methodology  used  to  achieve  the 
intended  result,  i.e..  using  the  Agency's 
section  301(d)(4)  discretionary  authority 
in  conjunction  with  its  general  "gap- 
filling"  CAA  authority. 

Similarly,  EPA  is  taking  final  action 
on  its  proposal  not  to  treat  tribes  in  a 
manner  similar  to  states  for  the 
provision  of  section  502(d)(3)  which 
requires  issuance  by  EPA,  within  two 
years  of  the  statutory  submittal 
deadline,  of  a  federal  operating  permit 
program  if  EPA  has  not  approved  a  state 
program.  The  Agency  has  proposed, 
pursuant  to  its  section  301(d)(4) 
authority,  to  include  in  its  final  rule 
addressing  federal  implementation  of 
operating  permit  programs  in  Indian 
country  a  commitment  to  implement 
such  programs  by  a  date  certain  in 
instances  where  a  tribe  chooses  not  to 
implement  a  program  or  does  not 
receive  EPA  approval  of  a  submitted 
program.  62  FR  13748.  In  light  of  this 
commitment,  EPA  does  not  believe  it  is 
necessary  to  retain  the  text  in  §  49.4(j) 
acknowledging  its  federal  authority. 

m.  Significant  Changes  to  the  Proposed 
Regulations 

A.  Part  35 — State  and  Local  Assistance 

Section  35.205  Maximum  Federal 
Share  and  Section  35.220  Ehgible 
Indian  Tribe.  In  its  proposed  rule,  EPA 
sought  comment  on  the  appropriate 
level  of  tribal  cost  share  for  a  section 


105  grant,  frt>m  a  minimimi  of  five 
percent  to  a  maximum  of  40  percent 
The  proposal  also  asked  for  comments 
on  the  establishment  of  a  phase-in 
period  for  tribes  to  meet  whatever  match 
is  ultimately  required  for  section  105 
grants.  Tribes  universally  comment  that 
the  level  of  matching  funds  should  be 
kept  to  a  minimum,  i.e..  five  percent,  if 
not  waived  altogether,  especially  during 
the  early  stages  of  developing  an  air 
quality  program.  One  tribe  asserts  that 
Title  V  cannot  be  viewed  as  the  solution 
to  funding  tribal  air  programs;  other 
financial  resources  must  also  be  made 
available.  In  addition,  EPA  notes  that 
only  a  small  number  of  tribes  have 
applied  for  section  105  grants  despite 
being  eligible  to  receive  such  grants  as 
air  pollution  control  agencies  under 
section  302(b)(5)  and  section  301(d)(5). 
EPA  attributes  much  of  the  tribes' 
reluctance  to  apply  for  these  grants  to 
the  match  requirement  of  forty  percent 
that  has  been  applicable  to  all  section 
105  grants. 

EPA  agrees  with  the  commenters  that 
tribal  resources  generally  are  not 
adequate  to  warrant  the  level  of  match 
required  of  states  and  that  equivalent 
resources  are  unlikely  to  become 
available  in  the  foreseeable  future.  A 
high  match  requirement  would  likely 
discourage  interested  tribes  irom 
developing  and  implementing  air 
programs,  ft  is  not  appropriate  to 
compare  the  resources  available  for  the 
development  of  state  programs  to  that  of 
tribes  because  tribes  often  lack  the 
resources  or  tax  infrastructure  available 
to  states  for  meeting  cost  share 
requirements.  Furthermore,  a  low  match 
requirement,  with  a  hardship  waiver,  is 
consistent  with  federal  Indian  policy 
which  encourages  the  removal  of 
obstacles  to  self-government  and 
impediments  to  tribes  implementing 
their  own  programs. 

Accordingly,  EPA  has  determined  that 
it  is  inappropriate  to  treat  tribes 
identically  to  states  for  the  purpose  of 
the  match  requirement  of  section  105 
grants.  Therefore,  pursuant  to  its 
authority  under  section  301(d)(4),  EPA 
will  provide  a  maximum  federal 
contribution  of  95  percent  for  financial 
assistance  under  section  105  to  those 
tribes  eligible  for  treatment  in  the  same 
manner  as  states  for  two  years  from  the 
initial  grant  award.  After  the  initial  two- 
year  period  of  5  percent  match.  EPA 
will  increase  each  tribe's  minimum  cost 
share  to  10  percent,  as  long  as  EPA 
determines  that  the  tribe  meets  certain 
objective  and  readily-available 
economic  indicators  that  would  provide 
an  objective  assessment  of  the  tribe's 
ability  to  increase  its  share.  Within 
eighteen  months  of  the  promulgation  of 
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this  rule,  the  Agency  will,  with  public 
input,  develop  guidance  setting  forth 
the  precise  procedures  for  evaluating 
tribal  economic  circumstances  and  will 
identify  those   conomic  indicators  (for 
example,  tribal  per  capita  income,  tribal 
unemployment  rates,  etc.)  that  will  be 
used  to  support  its  determinations. 

The  tribal  match  will  not  be  waived 
imless  the  tribe  can  demonstrate  in 
writing  to  the  satisfaction  of  the 
Regional  Administrator  that  fiscal 
circumstances  within  the  tribe  are 
constrained  to  such  an  extent  that 
fulfilling  the  match  would  impose 
undue  hardship.  This  waiver  provision 
is  designed  to  be  very  rarely  used.  The 
Agency  does  not  foresee  any 
circumstances  that  would  justify 
eliminating  this  waiver  provision  for 
those  eligible  tribes  that  are  able  to 
demonstrate  that  meeting  the  match 
requipement  would  result  in  undue 
financial  hardship.  This  waiver 
provision  is  not  available  to  tribes  that 
establish  eligibility  for  a  section  105 
grant  pursuant  to  §  3S.220(b). 

The  EPA  will  examine  the  experience 
of  this  program  and  other  relevant 
information  to  determine  appropriate 
long-term  cost  share  rates  writhin  five 
years  of  the  date  of  publication  of  this 
rule. 

Finally,  the  definition  of  Indian  Tribe 
in  §  35.105  has  been  changed  to  make  it 
consistent  with  the  definition  found  in 
the  CAA  at  section  302(r)  and  the 
definition  in  §  49.2. 

B.  Title  V  Operating  Permits  Program: 
Operational  Flexibility 

The  Agency  received  comments  that 
objected  to  the  proposed  rule's  position 
that  tribal  part  70  programs  would  not 
be  required  to  include  the  same 
operational  flexibility  provisions 
required  of  state  part  70  programs.  The 
proposal  preamble  suggested  that  the 
three  operational  flexibility  provisions 
at  40  CFR  70.4(b)(12)  would  be  optional 
for  tribes  as  would  40  CFR  70.6(a)(8),  40 
CFR  70.6(a)(10),  and  40  CFR  70.6(a)(9). 
A  brief  description  of  each  of  these 
provisions  follows. 

The  three  operational  flexibility 
provisions  in  §  70.4(b)(12)  require 
permitting  authorities  to:  (1)  allow 
certain  changes  within  a  facility  without 
requiring  a  permit  revision:  (2)  allow  for 
trading  increases  and  decreases  in 
emissions  in  the  facihty  where  the 
applicable  implementation  plan 
provides  for  such  trading;  and  (3)  allow 
trading  of  emissions  increases  and 
decreases  in  the  lacility  for  the  purposes 
of  complying  with  a  fiaderally- 
enlorceable  emissions  cap  that  is 
established  in  the  permit.  These 
provisions  implement  section  502(b)(10) 


of  the  Act.  EPA  has  proposed  to  modify 
these  provisions,  by  deleting  the  first 
provision  and  making  some  technical 
clarifications  to  the  third  provision.  See 
60  FR  45529  (AuBUSt  31. 1995). 

Section  70.6(a)(8)  requires  as  a 
standard  condition  that  permits  contain 
a  provision  stating  that  no  permit 
revision  shall  be  required  under  any 
approved  economic  incentives, 
marketable  permits,  emissions  trading 
and  other  similar  programs  or  processes 
for  changes  that  are  provided  for  in  the 
permit. 

Section  70.6(a)(10)  requires  a  standard 
condition  (upon  request  of  the 
applicant)  that  allows  for  emissions 
trading  at  a  source  if  the  applicable 
requirement  provides  for  trading 
without  a  case-by-case  approval  of  each 
emission  trade. 

Section  70.6(a)(9)  requires  as  a 
standard  condition  (upon  request  of  the 
applicant  and  approval  by  the 
permitting  authority)  terms  that  describe 
reasonably  anticipated  operating 
scenarios. 

Initially,  EPA  believed  that  the 
technical  expertise  required  to 
implement  operational  flexibility 
provisions  would  make  it  too  difficult 
for  tribal  programs  to  obtain  EPA 
approval.  Accordingly,  the  Agency 
proposed  that,  for  purposes  of  these 
provisions,  tribes  would  not  be  treated 
in  the  same  manner  as  states.  However, 
EPA  now  believes  that  a  better  approach 
would  be  to  treat  tribes  in  the  same 
manner  as  states  for  piuposes  of  these 
provisions,  while  providing  sufficient 
technical  assistance,  if  needed,  to  enable 
tribes  to  issue  permits  that  meet  these 
operational  flexibility  requirements. 
Such  an  approach  will  assure  that 
sources  will  be  provided  maximum 
flexibility  regardless  of  whether  the 
permitting  agency  is  a  tribal  or  state 
agency.  In  addition,  it  will  afford 
sources  that  are  subject  to  tribal  part  70 
programs  the  benefit  of  streamlined 
provisions  that  have  been  proposed  for 
part  70. 

C.  Section  49.4    Clean  Air  Act 
Provisions  for  Which  Tribes  Will  Not  Be 
Treated  in  the  Same  Manner  as  States 

Based  on  the  comments  received 
regarding  tribal  sovereign  immunity  and 
citizen  suits  (see  discussion  at  n.B).  EPA 
is  withdrawing  its  proposal  to  treat 
tribes  as  states  for  purposes  of  section 
304  and  the  judicial  review  provisions 
oT  sections  502(b)(6)  and  502(b)(7)  of  the 
Act  and  has  revised  §  49.4  accordingly. 

D.  Section  49.8    Provisions  for  Tribal 
Criminal  Enforcement  Authority 

EPA  is  modifying  the  language  imder 
this  provision  to  clarify  the  federal  role 


in  criminal  enforcement  of  tribal 
programs.  Where  tribes  are  precluded  by 
law  from  asserting  criminal  enforcement 
authority,  the  federal  government  will 
exercise  criminal  enforcement 
responsibility.  To  fecilitate  this  process, 
the  Criminal  Investigation  Division 
office  located  at  the  appropriate  EPA 
regional  office  and  the  tribe  will 
establish  a  procedure  by  which  any  duly 
authorized  agency  of  the  tribe  (tribal 
environmental  program,  tribal  police 
force,  tribal  rangers,  tribal  fish  and 
wildlife  agents,  tribal  natural  resources 
office,  etc.)  shall  provide  timely  and 
appropriate  investigative  leads  to  any 
agency  of  the  federal  government  (EPA, 
U.S.  Attorney,  BIA,  FBI,  etc.)  which  has 
authority  to  enforce  the  criminal 
provisions  of  federal  enviroiunental 
statutes.  This  procedure  will  be 
incorporated  into  the  Memorandiun  of 
Agreement  between  the  tribe  and  EPA. 
Nothing  in  the  agreement  shall  be 
construed  to  limit  the  exercise  of 
criminal  enforcement  authority  by  the 
tribe  under  any  circxunstances  where 
the  tribe  may  possess  such  authority. 

E.  Section  49.9    EPA  Review  of  Tribal 
Clean  Air  Act  Applications 

New  Process  for  Determining  Eligibility 
of  Tribes  for  CAA  Programs 

Many  state,  local  government  and 
industry  commenters  suggest  that  the 
proposed  15-day  review  period 
provided  by  EPA  to  identify  potential 
disputes  regarding  a  tribal  applicant's 
assertion  of  reservation  boundaries  and 
jiuisdiction  over  non-reservation  areas 
should  be  extended.  Suggested  changes 
to  the  prop>osed  15-day  review  period 
range  from  30  to  120  days.  Commenters 
cite  the  potential  complexity  of 
jurisdictional  issues  and  the  amount  of 
time  required  to  respond  adequately, 
especially  for  non-reservation  areas. 
These  commenters  also  express  concern 
that  notice  and  an  opportunity  for 
comment  regarding  reservation 
boimdaries  and  tribal  jurisdiction  over 
non-reservation  areas  is  being  limited  to 
"appropriate  governmental  entities." 
Industry  commenters  suggest  that  notice 
and  opportimity  for  comment  also  be 
provided  to  the  regulated  community,  as 
well  as  other  interested  parties  (e.g., 
landowners  whose  property  could 
potentially  fall  under  tribal 
jurisdiction).  In  addition,  one  industry 
commenter  states  that  such 
determinations  should  be  viewed  as 
rulemakings  under  the  Administrative 
Procediues  Act  (APA)  and,  thus,  subject 
to  public  notice  and  comment. 

Consistent  with  the  TAS  process 
which  EPA  has  historically 
implemented  under  the  Clean  Water 


and  SafiB  Drinking  Water  Acts,  the 
preamble  to  EPA's  proposed  rule  on 
tribal  CAA  programs  stated  that  the 
CAA  TAS  process  "will  provide  States 
with  an  opportunity  to  notify  EPA  of 
boundary  disputes  and  enable  EPA  to 
obtain  relevant  information  as 
neededi.j"  59  FR  at  43963.  The  proposal 
also  indicated  that  a  principal  concern 
in  developing  the  eligibility  process  was 
to  streamline  the  process  to  eliminate 
needless  delay.  Id.  In  proposing  to  limit 
the  notice  and  comment  provision  to 
"appropriate  governmental  entities"  and 
the  period  within  which  to  respond  to 
15  days  with  the  possibility  of  a  one- 
time extension  of  another  15  days,  EPA 
was  generally  affirming  prior  "treatment 
as  state"  (TAS)  practice.  EPA  notes  that 
neither  the  Water  statutes  nor  the  CAA 
mandates  a  specific  process  regarding 
TAS  determinations,  including 
jurisdiction.  Under  CAA  section 
301(d)(2)(B),  EPA  must  evaluate 
whether  a  tribe  has  demonstrated  that 
the  air  resource  activities  it  seeks  to 
regulate  are  either  within  a  reservation 
area,  or  within  a  non-reservation  area 
over  which  the  tribe  has  jurisdiction.  In 
doing  so,  the  Agency  has  provided  for 
notice  and  a  limited  opportimity  for 
input  respecting  the  existence  of 
competing  claims  over  tribes' 
reservation  boundary  assertions  and 
assertions  of  jurisdiction  over  non- 
reservation  areas  to  "appropriate 
governmental  entities,"  which  the 
Agency  has  defined  as  states,  tribes  and 
other  federal  entities  located  contiguous 
to  the  tribe  applying  for  eligibility.  See 
generally.  56  FR  64876.  64884  (Dec.  12, 
1991).  This  practice  recognizes,  in  part, 
that  to  the  extent  genuine  reservation 
boundary  or  non-reservation 
jurisdictional  disputes  exist,  the 
assertion  of  such  are  an  inherently 
govemment-to-govemment  process. 
Nonetheless,  EPA  seeks  to  make  its 
notification  sufficiently  prominent  to 
inform  local  governmental  entities, 
industry  and  the  general  public,  and 
will  consider  relevant  factual 
information  from  these  soiuces  as  well, 
provided  (for  the  reason  given  above) 
they  are  submitted  through  the 
identified  "appropriate  governmental 
entities."  In  miaking  determinations 
regarding  eligibility  in  the  context  of  the 
Water  Acts,  H'A  has  explained  that  the 
part  of  the  process  that  involves 
notifying  "appropriate  governmental 
entities"  and  inviting  them  to  review 
the  tribal  applicant's  jurisdictional 
assertion  is  designed  to  be  a  fact-finding 
procedure  to  assist  EPA  in  making  these 
statutorily-prescribed  determinations 
regarding  the  tribes'  jurisdiction;  it  is 
not  in  any  way  to  be  understood  as 


creating  or  approving  a  state  or  non- 
tribal  oversight  role  for  a  statutory 
decision  entrusted  to  EPA,  For  these 
reasons,  EPA  also  disagrees  with  the 
industry  commenter  about  the  status  of 
these  decisions  under  the  APA.  Given 
that  there  is  no  particular  process 
specified  under  EPA  governing  statutes 
for  TAS  eligibility  determinations,  they 
are  in  the  nature  of  informal 
adjudications  for  APA  purposes.  As 
such,  EPA  does  not  believe  there  is  a 
legal  requirement  for  any  additional 
process  than  what  the  Agency  already 
provides.  By  contrast,  EPA  decisions 
regarding  tribal  authority  to  implement 
CAA  programs  generally  are  rulemaking 
actions  involving  public  notice  and 
comment  in  the  Federal  Register.  The 
approach  in  the  proposed  OVA  rule  was 
intended  to  follow  the  above  process, 
including  its  imposed  limitations  (such 
as  a  15-day  review  period),  to  ensure 
that  overall  eligibility  decisions  should 
not  be  delayed  unduly. 

In  today's  rulemaking,  EPA  recognizes 
that  the  potential  complexities  of 
reservation  boundary  and  non- 
reservation  jurisdictional  issues  may 
require  additional  review  time  and  is 
finalizing  an  initial  notice  and  comment 
period  of  30  days  with  the  option  for  a 
one-time  extension  of  30  days  for 
disputes  over  non-reservation  areas, 
should  the  issues  identified  by  the 
commenters  warrant  such  extension. 
EPA  agrees  that  in  some  cases  issues 
regarding  tribal  jurisdiction  over  non- 
reservation  areas  may  be  complex  and 
may  require  more  extensive  analysis. 
However,  EPA  believes  that  many 
jurisdictional  claims  will  be  non- 
controversial  and  will  not  elicit  adverse 
comments.  In  these  instances,  a 
comment  period  in  excess  of  30  days  is 
not  warranted.  If,  however,  the  tribal 
claims  involve  non-reservation  areas 
and  require  more  extensive  analysis,  an 
extension  to  the  comment  period  may 
be  warranted.  In  all  cases,  comments 
from  appropriate  governmental  entities 
must  be  offered  in  a  timely  manner,  and 
must  be  limited  to  the  tribe's 
jiuisdictional  assertion. 

State  and  industry  commenters 
question  the  appropriateness  of  the 
language  in  §  49.9  of  the  regulatory 
portion  of  the  proposal  which  states  that 
eligibility  decisions  regarding  a  tribe's 
jurisdiction  will  be  made  by  EPA 
Regional  Administrators,  as  it  appears  to 
imply  that  jurisdictional  disputes  will 
always  be  resolvable  at  the  Agency 
level.  EPA  continues  to  believe  that  the 
Regional  Administrators  are  the 
appropriate  decision  makers  for  tribal 
eligibility  purposes,  including 
jurisdictional  assertions.  However,  the 
Agency  does  agree  that  the  language,  as 


written,  may  have  been  confusing. 
Consequently.  EPA  has  modified  the 
first  sentence  of  §  49.9(e).  As  explained 
previously,  EPA  has  been  making 
eligibility  decisions  pursuant  to  (he  TAS 
process  under  other  environmental 
statutes  for  some  time  now.  The  TAS 
process  set  forth  in  this  rule,  including 
the  process  for  making  tribal 
jurisdictional  determinations,  is 
consistent  with  the  approach  followed 
by  EPA  in  related  regulatory  contexts. 
EPA  notes  again  that  it  believes  that 
many  submissions  regarding 
jurisdiction  by  tribes  requesting 
eligibility  determinations  will  be  non- 
controversial. 

This  final  rule  allows  tribes  to  submit 
simultaneously  to  EPA  a  request  for  an 
eligibility  determination  and  a  request 
for  approval  of  a  CAA  program.  In  such 
circumstances,  EPA  will  likely 
announce  its  decision  with  respect  to 
eligibility  and  program  approval  in  the 
same  Federal  Register  notice,  for 
purposes  of  administrative  convenience. 
However,  EPA  does  not  intend  this 
simultaneous  decision  process  of  itself 
to  be  interpreted  as  altering  the 
Agency's  view  (described  above) 
regarding  APA  applicability  with 
respect  to  notice  and  review 
opportunities  provided  to  appropriate 
governmental  entities  vdth  resp^  to 
tribal  reservation  boundary  and  non- 
reservation  jurisdictional  assertions. 

F.  Section  49.11    Actions  Under 
Section  301(d)(4)  Authority 

This  section  addresses  the  regulatory 
provisions  being  added  to  this  rule 
pursuant  to  CAA  section  301(d)(4).  See 
discussion  at  Part  n.D  above. 

IV.  Miscellaneous 

A.  Executive  Order  (EO)  12866 

Section  3(fl  of  EO  12866  defines 
"significant  regulatory  action"  to  mean 
any  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary        ^ 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 
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This  rule  was  determined  to  be  a 
significant  regulatory  action.  A  draft  of 
this  rule  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  prior  to 
publication  because  of  anticipated 
public  interest  in  this  action  including 
potential  interest  by  Indian  tribes  and 
state/local  govemments. 

EPA  has  placed  the  following 
information  related  to  OMB's  review  of 
this  proposed  rule  in  the  public  docket 
referenced  at  the  beginning  of  this 
notice: 

(1)  Materials  provided  to  OMB  in 
.^conjunction  wiUi  C^IB's  review  of  this 

rule;  and 

(2)  Materials  that  identify  substantive 
changes  made  between  the  submittal  of 
a  draft  rule  to  OMB  and  this  notice,  and 
that  identify  those  changes  that  were 
made  at  the  suggestion  or 
recommendation  of  OMB. 

B.  Regulatory  Flexibility  Act  (RFA) 

Under  the  RFA,  5  U.S.C  601-612. 
EPA  must  prepare,  for  rules  subject  to 
notice-and-comment  rulemaking,  initial 
and  final  Regulatory  Flexibility 
Analyses  describing  the  impact  on  small 
entities.  The  RFA  defines  small  entities 
as  follows: 

— Small  businesses.  Any  business 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field  as  defined  by  Small  Business 
Administration  regulatiofis  under 
section  3  of  the  Small  Business  Act. 
— Small  governmental  jurisdictions. 
Govemments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts  or  special  districts,  with  a 
population  of  less  than  fifty  thousand. 
— Small  organizations.  Any  not-for- 
profit  enterprise  which  is 
independently  owned  and  operated 
and  is  not  dominant  in  its  field. 
However,  the  requirement  of  preparing 
such  analyses  is  inapplicable  if  the 
Administrator  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b). 

The  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Many  Indian 
tribes  may  meet  the  definition  of  small 
governmental  jurisdiction  provided 
above.  However,  the  rule  does  not  place 
any  mandates  on  Indian  tribes.  Rather, 
it  authorizes  Indian  tribes  at  their  own 
initiative  to  demonstrate  their  eligibility 
to  be  treated  in  the  same  manner  as 
states  under  the  Clean  Air  Act,  to 
submit  CAA  programs  for  specified 
provisions  and  to  request  federal 
financial  assistance  as  described 
elsewhere  in  this  preamble.  Further,  the 


rule  calls  for  the  minimum)  information 
necessary  to  effectively  evaluate  tribal 
applications  for  eligibility,  CAA 
program  approval  and  federal  financial 
assistance.  Thus,  EPA  has  attempted  to 
minimize  the  burden  for  any  tribe  that 
chooses  to  partidfMte  in  the  programs 
provided  in  this  rule. 

The  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  Any 
additional  economic  impact  on  the 
public  resulting  from  implementation  of 
this  regulation  is  expected  to  be 
negligible,  since  tribal  regulation  of 
these  activities  is  Umited  to  areas  within 
reservations  and  non-reservation  areas 
%vithin  tribal  jurisdiction  and,  in  any 
event.  EPA  has  regulated  or  may 
regulate  these  activities  in  the  absence 
of  tribal  CAA  programs. 

The  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  organizations  for  the 
same  reasons  that  the  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

Accordingly,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  number  of  small 
entities. 

C.  Executive  Order  (EO)  12875  and  the 
Unfunded  Mandates  Reform  Ad 

EO  12875  is  intended  to  reduce  the 
imposition  of  imfunded  mandates  upon 
state,  local  and  tribal  govemments.  To 
that  end,  it  calls  for  federal  agencies  to 
refrain,  to  the  extent  feasible  and 
permitted  by  law.  from  promulgating 
any  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  funds  for  ccfmplying  with  the 
mandate  are  provided  by  the  federal 
government  or  the  Agency  first  consults 
with  affected  state,  local  and  tribal 
govemments. 

The  issuance  of  this  rule  is  required 
by  statute.  Section  301(d)  of  the  CAA 
directs  the  Administrator  to  promulgate 
regulations  specifying  those  provisions 
of  the  Act  for  which  it  is  appropriate  to 
treat  Indian  tribes  as  states.  Moreover, 
this  rule  will  not  place  mandates  on 
Indian  tribes.  Rather,  as  discussed  in 
section  IV.B  above,  this  mle  authorizes 
or  enables  tribes  to  demonstrate  their 
eligibility  to  be  treated  in  the  same 
manner  as  states  under  the  Clean  Air 
Act  and  to  submit  CAA  programs  for  the 
provisions  specified  by  the 
Administrator.  Further,  the  rule  also 
explains  how  tribes  seeking  to  develop 
and  submit  CAA  programs  to  EPA  for 
approval  may  qualify  for  federal 
financial  assistance. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 


4,  signed  into  law  on  March  22. 1995, 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  or  final  rules  with  federal 
mandates,  as  defined  by  the  UMRA.  that 
may  result  in  expenditures  to  state, 
local,  or  tribal  govemments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  Mandate"  and 
because  it  does  not  impose  «nniiAl  costs 
of  $100  million  or  more. 

Today's  mle  contains  no  federal 
mandates  for  state,  local  or  tribal 
govemments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  any  enforceable  duties  on 
any  state,  local  or  tribal  govemments  or 
the  private  sector.  Second,  the  Act  also 
generally  excludes  from  the  definition 
of  a  "federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary  federal 
program.  As  discussed  above  and  in 
Section  IV.B..  the  mle  that  is  being 
promulgated  today  merely  authorizes 
eligible  tribes  to  seek,  at  their  own 
election,  approval  from  EPA  to 
implement  CAA  programs  for  the 
provisions  specified  oy  the 
Administrator.  Moreover.  EPA  has 
regulated  or  may  regulate  these 
activities  in  the  absence  of  Tribal  CAA 
programs. 

Even  if  today's  rule  did  contain  a 
federal  mandate,  this  rule  will  not  result 
in  annual  expenditures  of  $100  million 
or  more  for  state,  local,  and  tribal 
govemments,  in  the  aggregate,  or  the 
private  sector.  This  mle  only  addresses 
CAA  authorizations  that  pertain  to  tribal 
govemments,  not  to  state  or  local 
govemments,  and  calls  for  tribal 
governments  to  submit  the  minimiun 
information  necessary  to  effectively 
evaluate  applications  for  eligibility  and 
CAA  program  approval.  The  rule  also 
explains  how  tribes  seeking  to  develop 
and  submit  CAA  programs  for  approval 
may  qualify  for  federal  financial 
assistance  and,  thus,  minimize  any 
economic  burden.  Finally,  any 
economic  impact  on  the  public  resulting 
from  implementation  of  this  regulation 
is  expected  to  be  negligible,  since  tribal 
regulation  of  CAA  activities  is  limited  to 
reservation  areas  and  non-reservation 
areas  over  which  a  tribe  can 
demonstrate  jiuisdiction. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  govemments. 


\ 


Federal  Kegifr/VoL  63,  No.  29 /Thursday,  February  12,  1998 /Rules  and  Regulations  7209 


indudingiiibal  governments,  section 
203  of  the  UMRA  requires  EPA  to 
develop  a  plan  for  inJfbiming  and 
advising  any  small  government.  EPA 
consulted  writh  tribd  govemments 
periodically  throughout  the 
development  of  the  proposed  rule,  and 
met  directly  with  tribal  representatives 
at  three  major  outreach  meetings.  Since 
issuance  of  the  proposed  rule,  EPA  also 
received  extensive  comments  frcm.  and 
has  been  in  communication  with,  tribal 
govemments  regarding"  all  aspects  of 
this  rule.  The  A^ncy  is  also  committed 
to  providing  ingoing  assistance  to  tribal 
governments  seeking  to  develop  and 
submit  CAA  programs  for  approval. 

D.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  pertaining  to 
grants  applications  contained  in  this 
rule  under  the  provisions  of  the 
Paperworic  Reduction  Act.  44  U.S.C 
3501.  et  seq.  and  has  assigned  OMB 
control  number  2030-0020. 

This  collection  of  information 
potaining  to  the  grants  application 

Erooess  has  an  estimated  reporting 
urden  averaging  29  hours  per  response 
and  an  estimated  anniul  record  keeping 
burden  averaging  3  hours  per 
respondent.  "Iliese  estimates  include 
time  for  reviewing  instmctions. 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  Office  of  Management  and  Budget 
has  also  approved  the  information 
collection  requirements  pertaining  to  an 
Indian  tribe's  application  for  eli^ility 
to  be  treated  in  the  same  manner  as  a 
state  or  "treatment  as  state"  as  provided 
by  this  rule  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501.  et  seq. 
and  has  assigned  OMB  control  number 
2060-0306.  This  mle  provides  that  each 
tribe  voluntarily  choosing  to  apply  for 
eligibility  is  to  meet  eligibility  by 
demonstrating  it:  (1)  Is  a  federally 
recognized  tribe;  (2)  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers;  and 
(3)  is  reasonably  expected  to  be  capable 
of  carrying  out  the  program  for  which  it 
is  seeking  approval  in  a  ma^er 
consistent  with  the  CAA  and  applicable 
regulations.  If  a  tribe  is  asserting 
jiuisdiction  over  non-reservation  areas, 
it  must  demdnstrate  that  the  legal  and 
factual  basis  for  its  jurisdiction  is 
consistent  with  applicable  principles  of 
federal  Indian  law. 

This  collection  of  information  for 
treatment  in  the  same  manner  as  states 
to  carry  out  the  Clean  Air  Act  has  an 
estimated  reporting  bxmlen  of  20  annual 
responses,  averaging  40  hours  per 


response  and  an  estimated  annual 
record  keeping  burden  averaging  800 
hours.  These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Btuden  means  the  total 
time,  effwt,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to  review 
in^ructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  infoimaticm,  processing 
and  maintaining  infomiaticm,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collecticm  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
Part  9  of  ciurently  approved  ICR  control 
niunbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  mle 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  mle  in 
today's  Federal  Register.  This  mle  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Lislof  Subiects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  35 

Environmental  protection.  Air 
pollution  control,  Coastal  zone,  Grant 
programs — environmental  protection. 
Grant  programs — Indians.  Hazardous 
waste,  Indians,  Intergovernmental 
relations.  Pesticides  and  pests. 


Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal,  Water  pollution 
control.  Water  supply. 

40  CFR  Part  49 

Environmental  protection.  Air 
pollution  control.  Administrative 
practice  and  procedure,  Indians, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  50 

Air  pollution  control.  Carbon 
monoxide.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Sulfur  oxides. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  February  3, 1998. 
Cantl  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y: 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C  9701;  33 
U.S.C.  1251  et  seq.,  1311, 1313d,  1314, 1318, 
1321, 1326. 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735.  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243.  246.  300f.  300g.  300g-l,  300g-2, 
300g-3.  300g-4,  300g-5,  300g-6,  300J-1, 
300J-2,  300)-3,  300H.  300J-9. 1857  et  seq.. 
6901-6992k,  7401-7671q,  7542.  9601-9657, 
11023, 11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  a  beading  and  entries  in 
numerical  order  to  read  as  follows: 


§9.1    OMB  approvals  under  I 
Reduction  Act 


40  CFR  citation 


OMBoon- 
trdNo. 


Indnn  Trit>es: 

Air  Quality  Planning  and  Management 

49Ji 2060-0308 

49.7 ,. 2060-0306 


PART  35— STATE  AND  LOCAL 
ASSISTANCE 

3.  The  authority  cite  for  part  35, 
subpart  a,  continues  to  read  as  follows: 
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Authority:  Socs.  105  and  301(a)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C  7405 
and  7601(a));  Sees.  106.  205(g).  205(j),  208. 
319.  501(a).  and  518  of  the  Gean  Water  Act. 
as  amended  (33  U.S.C.  1256. 1285(g).  1285(i), 
1288.  1361(a)  and  1377).  sees.  1443. 1450. 
and  1451  of  the  Safe  Drinking  Water  Act  (42 
U.S.C  300^-2.  30OH9  and  SOOf-H);  sees. 
2002(a)  and  3011  of  the  Solid  Waste  Disposal 
Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976  (42 
U.S.C  6912(a).  6931.  6947.  and  6949):  and 
sees.  4.  23.  and  25(a)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide  Act. 
as  amended  (7  U.S.C  136(b).  136(u)  and 
136w(a)). 

4.  Section  35.105  is  amended  by 
revising  the  definitions  for  "Eligible 
Indian  Tribe."  "Federal  Indian 
Reservation."  and  the  first  dennition  for 
"Indian  Tribe."  and  by  removing  the 
second  definition  for  "Indian  Tribe"  to 
read  as  follows: 

136.106    Definitional 

Eligible  Indian  Tribe  means: 

(1)  For  purposes  of  the  Clean  Water 
Act,  any  federally  recognized  Indian 
Tribe  that  meets  the  requirements  set 
forth  at  40  CFR  130.6(d):  and 

(2)  For  purposes  of  the  Clean  Air  Act. 
any  federally  recognized  Indian  Tribe 
that  meets  the  requirements  set  forth  at 
$35,220. 

Federol  Indian  Reservation  means  for 
purposes  of  the  Clean  Water  Act  or  the 
Clean  Air  Act,  all  land  within  the  limits 
of  any  Indian  reservation  under  the 
jurisdiction  of  the  United  States 
government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation. 

Indian  Tribe  means: 

(1)  Within  the  context  of  the  Public 
Water  System  Supervision  and 
Underground  Water  Source  Protection 
grants,  any  Indian  Tribe  having  a 
federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 

(2)  For  purposes  of  the  Clean  Water 
Act,  any  Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising 
governmental  authority  over  a  federal 
Indian  reservation. 

(3)  For  purposes  of  the  Clean  Air  Act, 
any  Indian  Tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaskan  Native  Village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
oecause  of  their  status  as  Indians. 


5.  Section  35.205  is  amended  by 
adding  new  paragraphs  (c),  (d).  and  (e) 
to  read  as  follows: 


§36.206    MaxinMiin  Federal 


(c)  For  Indian  Tribes  establishing 
eligibility  pursuant  to  §  35.220(a),  the 
R^onal  Administrator  may  provide 
financial  assistance  in  an  amount  up  to 
95  percent  of  the  approved  costs  of 
planning,  developing,  establishing,  or 
improving  an  air  pollution  control 
program,  and  up  to  95  percent  of  the 
approved  costs  of  maintaining  that 
program.  After  two  years  from  the  date 
of  each  Tribe's  initial  grant  award,  the 
Regional  Administrator  will  reduce  the 
maximum  federal  share  to  90  percent,  as 
long  as  the  Regional  Administrator, 
determines  that  the  Tribe  meets  certain 
economic  indicators  that  would  provide 
an  objective  assessment  of  the  Tribe's 
ability  to  increase  its  share.  The  EPA 
will  examine  the  experience  of  this 
program  and  other  relevant  information 
to  determine  appropriate  long-term  cost 
share  rates  within  five  years  of  February 
12. 1998.  For  Indian  Tribes  estabUshing 
eligibility  pursuant  to  §  35.220(a),  the 
Regional  Administrator  may  increase 
the  maximum  federal  share  if  the  Tribe 
can  demonstrate  in  writing  to  the 
satisfaction  of  the  Regional 
Administrator  that  fiscal  circumstances 
within  the  Tribe  are  constrained  to  such 
an  extent  that  fulfilling  the  match  would 
impose  undue  hardship.  This  waiver 
provision  is  designed  to  be  very  rarely 
used. 

(d)  The  Regional  Administrator  may 
provide  financial  assistance  in  an 
amount  up  to  95  percent  of  the 
approved  costs  of  planning,  developing, 
establishing,  or  approving  an  air 
pollution  control  program  and  up  to  95 
percent  of  the  approved  costs  of 
maintaining  that  program  to  an 
intertribal  agency  of  two  or  more  Tribes 
that  have  established  eligibility 
pursuant  to  §  35.220(a).  which  has 
substantial  responsibility  for  carrying 
out  an  applicable  implementation  plan 
under  section  110  of  the  Clean  Air  Act, 
when  such  intertribal  agency  is 
authorized  by  the  governing  bodies  of 
those  Tribes  to  apply  for  and  receive 
financial  assistance.  After  two  years 
from  the  date  of  each  intertribal 
agency's  initial  grant  award,  the 
Regional  Administrator  will  reduce  the 
maximum  federal  share  to  90  percent,  as 
long  as  the  Regional  Administrator 
determines  that  the  tribal  members  of 
the  intertribal  agency  meet  certain 
economic  indicators  that  would  provide 
an  objective  assessment  of  the  Tribes' 
ability  to  increase  the  non-fisderal  share. 
For  intertribal  agencies  made  up  of 
Indian  Tribes  ertablishing  eligibiiity 
pursuant  to  §  35.22D(a),  which  have 
substantial  responsibility  for  carrying 


out  an  applicable  implementation  plan 
under  section  110  of  the  Clean  Air  Act, 
the  Regional  Administrator  may 
increase  the  maximum  federal  share  if 
the  intertribal  agency  can  demonstrate 
in  writing  to  the  satisfaction  of  the 
Regional  Administrator  that  fiscal 
circumstances  within  the  member 
Tribes  are  constrained  to  such  an  extent 
that  fulfilling  the  match  would  impose 
undue  hard^p.  This  waiver  provision 
is  deugned  to  be  very  rarely  used. 

(e)  Irie  Regional  Administrator  may 
provide  financial  assistance  in  an 
amoimt  up  to  60  percent  of  the 
approved  costs  of  planning,  developing, 
establishing,  or  improving  an  air 
pollution  control  program,  and  up  to 
sixty  percent  of  the  approved  costs  of 
maintaining  that  program  to  Tribes  that 
have  not  made  a  demonstration  that 
they  are  eligible  for  treatment  in  the 
same  manner  as  a  state  under  40  CFR 
49.6,  but  are  eligible  for  financial 
assistance  under  $  35.220(b). 

6.  Section  35.210  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


136.210 


ol  eNoit. 


(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  shall  not  apply  to 
Indian  Tribes  that  have  established 
eligibility  pursuant  to  §  35.220(a)  and 
intertribal  agencies  made  up  of  such 
Tribes. 

7.  Section  35.215  is  revised  to  read  as 
follows: 

§36.215    UfnMiMtofis. 

(a)  The  Regional  Administrator  will 
not  award  section  105  funds  to  an 
interstate,  intertribal  or  intermunicipal 
agency  which  does  not  provide 
assurance  that  it  can  develop  a 
comprehensive  plan  for  the  air  quality 
control  region  which  includes 
representation  of  appropriate  state, 
interstate,  tribal,  local,  and  international 
interests. 

(b)  The  Regional  Administrator  will 
not  award  section  105  funds  to  a  local, 
interstate,  intermunicipal,  or  intertribal 
agency  without  consulting  with  the 
appropriate  official  designated  by  the 
(Governor  or  Governors  of  the  state  or 
states  affected  or  the  appropriate  official 
of  any  affected  Indian  Tribe  or  Tribes. 

(c)  The  Regional  Administrator  will 
not  disapprove  an  application  for  or 
terminate  or  annul  an  award  of  section 
105  funds  without  prior  notice  and 
opportimity  for  a  public  hearing  in  the 
affected  state  or  area  within  triUil 
jurisdiction  or  in  one  of  the  affected 
states  or  areas  within  tribal  jurisdiction 
if  several  are  affiscted. 

8.  Section  35.220  is  added  just  before 
the  center  heading  "Water  Pollution 
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Control  (section  106)"  to  read  as 
follows: 

§36.220    BigMe Indian Trttea. 

The  Regional  Administrator  may 
make  Cleen  Air  Act  section  105  grants 
to  Indian  Tribes  establishing  eligibility 
under  paragraph  (a)  of  this  section, 
without  requiring  the  same  cost  share 
that  would  be  required  if  such  grants 
were  made  to  states.  Instead  grants  to 
eligible  Tribes  will  include  a  tribal  cost 
share  of  five  percent  for  two  years  fix)m 
the  date  of  each  Tribe's  initicd  grant 
award.  After  two  years,  the  Regional 
Administrator  will  increase  the  tribal 
cost  share  to  ten  percent,  as  long  as  the 
Regional  Administrator  determines  that 
the  Tribe  meets  certain  economic 
indicators  that  would  provide  an 
objective  assessment  of  the  Tribe's 
ability  to  increase  its  cost  share. 
Notwithstanding  the  above,  the  Regional 
Administrator  may  reduce  the  required 
cost  share  of  grants  to  Tribes  that 
establish  eligibility  imder  paragraph  (a) 
of  this  section  if  the  Tribe  can 
dononstrate  in  writing  to  the 
satisfaction  of  the  Regional 
Administrator  that  fiscal  circumstances 
within  the  Tribe  are  constrained  to  such 
an  extent  that  fulfilling  the  match  would 
impose  undue  hardship.  This  waiver 
provision  is  designed  to  be  very  rarely 
used. 

(a)  An  Indian  Tribe  is  eligible  to 
receive  financial  assistance  if  it  has 
demonstrated  eligibility  to  be  treated  in 
the  same  manner  as  a  state  under  40 
CFR  49.6. 

(b)  An  Indian  Tribe  that  has  not  made 
a  demonstration  under  40  CFR  49.6  is 
eligible  for  financial  assistance  under  42 
U.S.C  7405  and  7602(b)(5). 

(c)  The  Administrator  shall  process  a 
tribal  application  for  financial 
assistance  under  this  section  in  a  timely 
manner. 

9.  Part  49  is  added  to  read  as  follows: 

P.ART  49— TRIBAL  CLEAN  AIR  ACT 
AUTHORITY 

49.1  Program  overview. 

49.2  De&iitions. 

49.3  General  Tribal  Clean  Air  Act  authority. 

49.4  Qean  Air  Act  provisions  for  which  it 
is  not  appropriate  to  treat  tribes  in  the 
same  manner  as  states. 

49.5  Tribal  requests  for  additional  Clean  Air 
Act  provisions  for  which  it  is  not 
appropriate  to  treat  tribes  in  the  same 

mannar  as  States. 

49.6  Tribal  eligibility  requirements. 

49.7  Request  by  an  Indian  tribe  for 
eligibility  determination  and  Clean  Air 
Act  program  approval. 

49.8  Provisions  for  tribal  criminal 
enforcement  authority. 


49.9  EPA  review  of  tribal  Clean  Air  Act 
applications. 

49.10  EPA  review  of  state  Clean  Air  Act 
progruns. 

49.11  Actions  under  section  301(d)(4) 
autliority. 

Authorily:  42  U.S.C  7«n.etseq. 

S4W.1     riuyiaRi  owrvww.    . 

(a)  The  regulations  in  this  part 
identify  those  provisions  of  the  Clean 
Air  Act  (Act)  for  which  Indian  tribes  are 
or  may  be  treated  in  the  same  manner 
as  states.  In  general,  these  regulations 
authorize  eligible  tribes  to  have  the 
same  rights  and  responsibilities  as  states 
under  the  Clean  Air  Act  and  authorize 
EPA  approval  of  tribal  air  quality 
programs  meeting  the  applicable 
minimum  requirements  of  the  Act 

(b)  Nothing  in  this  part  shall  prevent 
an  Indian  tribe  fit>m  establishing 
additional  or  more  stringent  air  quality 
protection  requirements  not 
inconsistent  with  the  Act. 

§49.2    DennlUons. 

(a)  C7ean  Air  Act  or  Act  means  those 
statutory  provisions  in  the  United  States 
Code  at  42  U.S.C.  7401,  et  seq. 

(b)  Federal  Indian  Reservation,  Indian 
Reservation  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

(c)  Indian  tribe  or  tribe  means  any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  commimity, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

(d)  Indian  Tribe  Consortium  or  Tribal 
Consortium  means  a  group  of  two  or 
more  Indian  tribes. 

(e)  State  means  a  State,  the  District  of 
Columbia,  the  (Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa  and  includes  the 
(Commonwealth  of  the  Northern  Mariana 
Islands. 

§49.3    OeneralTribal  Clean  Air  Act 
auttwdty. 

Tribes  meeting  the  eligibility  criteria 
of  §  49.6  shall  be  treated  in  the  same 
manner  as  states  with  respect  to  all 
provisions  of  the  Clean  Air  Act  and 
implementing  regulations,  except  for 
those  provisions  identified  in  §  49.4  and 
the  regulations  that  implement  those 
provisions. 


§40.4   Clean  Air  Act  provteiona  for  wMch 
it  Is  not  approprtate  to  treat  tribes  In  the 


Tribes  will  not  be  treated  as  states 
with  respect  to  the  following  provisions 
of  the  Clean  Air  Act  and  any 
implemmiting  regulations  thereunder: 

(a)  Specific  plan  submittal  and 
implementation  deadlines  for  NAAQS- 
related  requirements,  including  but  not 
limited  to  such  deadlines  in  sections 
110(a)(1).  172(a)(2),  182, 187, 189,  and 
191  of  the  Act. 

(b)  The  specific  deadlines  associated 
with  the  review  and  revision  of 
implementation  plans  related  to  major 
fuel  burning  sources  in  section  124  of 
the  Act. 

(c)  The  mandatory  imposition  of 
sanctions  under  section  179  of  the  Act 
because  of  a  failure  to  submit  an 
implementation  plan  or  required  plan 
element  by  a*specific  deadline,  or  the 
submittal  of  an  incomplete  or 
disapproved  plan  or  element. 

(dj  The  provisions  of  section  110(c)(1) 
of  the  Act. 

(e)  Specific  visibility  implementation 
plan  submittal  deadlines  established 
under  section  169A  of  the  Act. 

(f)  Specific  implementation  plan 
submittal  deadlines  related  to  interstate 
commissions  under  sections  169B(e)(2), 
184(b)(1)  &  (c)(5)  of  the  Act.  For  eligible 
tribes  participating  as  members  of  such 
commissions,  the  Administrator  shall 
establish  those  submittal  deadlines  that 
are  determined  to  be  practicable  or,  as 
with  other  non-participating  tribes  in  an 
affected  transport  region,  provide  for 
federal  implementation  of  necessary 
measines. 

(g)  Any  provisions  of  the  Act 
requiring  as  a  condition  of  program 
approval  the  demonstration  of  criminal 
enforcement  authority  or  any  provisions 
of  the  Act  providing  for  the  delegation 
of  such  criminal  enforcement  authority. 
Tribes  seeking  approval  of  a  Clean  Air 
Act  program  requiring  such 
demonstration  may  receive  program 
approval  if  they  meet  the  requirements 
of  §49.8. 

(h)  The  specific  deadline  for  the 
submittal  of  operating  permit  programs 
in  section  502(d)(1)  of  the  Act. 

(i)  The  mandatory  imposition  of 
sanctions  under  section  502(d)(2)(B) 
because  of  failure  to  submit  an  operating 
permit  program  or  EPA  disapproval  of 
an  operating  permit  program  submittal 
in  whole  or  part. 

(j)  The  "2  years  after  the  date  required 
for  submission  of  such  a  program  imder 
paragraph  (1)"  provision  in  section 
502(d)(3)  of  the  Act. 

(k)  Section  502(g)  of  the  Act,  which 
authorizes  a  limited  interim  approval  of 
an  operating  permit  program  that 


7272  Fadwl  E«gfat»/Vol.  63,  No.  29 /Thursday.  February  12,  1998 /Rules  and  RggulaUons 


substantially  meets  the  requirements  of 
Title  V.  but  is  not  fully  approvable. 

(I)  The  provisions  of  section  503(c)  of 
the  Act  that  direct  permitting  authorities 
to  establish  a  phased  schedule  assuring 
that  at  least  one-third  of  the  permit 
applications  submitted  within  the  first 
full  year  after  the  effective  date  of  an 
operating  permit  program  (or  a  partial  or 
interim  program)  will  be  acted  on  by  the 
permitting  authority  over  a  period  not  to 
exceed  tlunee  years  after  the  efliective 
date. 

(m)  The  provisions  of  section  507(a) 
of  the  Act  thai  specify  a  deadline  for  the 
submittal  of  plans  for  establishing  a 
small  business  stationary  source 
technical  and  environmental 
compliance  assistance  program. 

(n)  The  frtovisions  of  section  507(e)  of 
the  Act  thaf  direct  the  establishment  of 
a  Compliance  Advisory  Panel. 

(o)  uie  provisions  of  section  304  of 
the  Act  that,  read  together  with  section 
302(e)  of  the  Act,  authorize  any  person 
who  provides  the  minimum  required 
advance  notice  to  bring  certain  dvil 
actions  in  the  federal  district  courts 
against  states  in  their  capacity  as  states. 

(p)  The  provisions  of  section  S02(b)(6) 
of  tne  Act  that  require  that  review  of  a 
final  permit  action  under  the  Title  V 
permitting  program  be  "judicial"  and 
"in  State  court,"  and  the  provisions  of 
section  502(b)(7]  of  the  Act  that  require 
that  review  of  a  failure  on  the  part  of  the 
fwnnitting  authority  to  act  oo  permit 
applications  or  renewals  by  the  time 
periods  specified  in  section  503  of  the 
Act  be  "judicial"  and  "in  State  court." 

(q)  The  provision  of  section  105(a)(1) 
that  limits  the  maximum  fisderal  share 
for  grants  to  pollution  control  agencies 
to  three- fifths  of  the  cost  of 
implementing  programs  for  the 
prevention  and  control  of  air  pollution 
or  implementation  of  national  primary 
and  secondary  ambient  air  quality 
standards. 

%4MJB    TrWtrt  remieali  Inr  Mhltliii^  PleMi 

V  ^^vmv        V  V  ^i^se  w^mmt^^^^m^  V4#v   ^n^vaew^#veHe>  ^^^^^h>> 

Ak  Act  arowMons  lor  wMoh  N  Is  not 
I  to  iTMl  tribes  In  the  i 


Any  tribe  may  request  that  the 
Administrator  specify  additional 
provisions  of  the  Clean  Air  Act  for 
which  it  would  be  inappropriate  to  treat 
tribes  in  general  in  the  same  manner  as 
states.  Such  request  should  clearly 
identify  the  provisions  at  issue  and 
should  be  accompanied  with  a 
statement  explaining  why  it  is 
inappropriate  to  treat  tribes  in  the  same 
manner  is  states  with  respect  to  such 
provisions. 

•  4aLS    THJMi  rtinlhlHtif  rewirinenta 
Sections  301(d)(2)  and  302(r).  42 
U.S.C.  7601(dK2)  and  7602(r).  authorize 


the  Administrator  to  treat  an  Indian 
tribe  in  the  same  manner  as  a  state  for 
the  Clean  Air  Act  provisions  identified 
in  §  49.3  if  the  Indian  tribe  meets  the 
following  criteria: 

(a)  The  applicant  is  an  Indian^  tribe 
recognised  l>y  the  Secretary  of  the 
Interior: 

(b)  The  Indian  tribe  has  a  governing 
body  carryinB  out  substantial 
governmental  duties  and  functions; 

(c)  The  functions  to  be  exercised  by 
the  Indian  tribe  pertain  to  the 
management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction;  and 

(d)  The  Indian  tribe  is  reasonably 
expected  to  be  capable,  in  the  EPA 
Re^onal  Administrator's  judgment,  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  the  Clean  Air 
Act  and  all  applicable  regulations. 

§  40.7  ftoQueet  by  an  Indtan  tribe  for 
eUgMHty  determlnlton  and  Ctean  Air  Act 
proQram  approval. 

(a)  An  Indian  tribe  may  apply  to  the 
EPA  Regional  Administrator  for  a 
determination  that  it  meets  the 
eligibility  requirements  of  §  49.6  for 
Clean  Air  Act  program  approval.  The 
application  shall  concisely  describe 
how  the  Indian  tribe  will  meet  each  of 
the  requirements  of  §  49.6  and  should 
include  the  following  information: 

(1)  A  statement  that  the  applicent  is 
an  Indian  tribe  recognized  by  the 
Secretary  of  the  Interior. 

(2)  A  descriptive  statement 
demonstrating  that  the  applicant  is 
currently  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area.  This  statement  should: 

(i)  Describe  the  form  of  the  tribal 
government; 

(ii)  Describe  the  types  of  government 
functions  currently  performed  by  the 
tribal  governing  body  such  as,  but  not 
limited  to.  the  exercise  of  police  powers 
affecting  (or  relating  to)  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(iii)  Identify  the  source  of  the  tribal 
government's  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(3)  A  descriptive  statement  of  the 
Indian  tribe's  authority  to  regulate  air 
quality.  For  applications  covering  areas 
within  the  exterior  boundaries  of  the 
applicant's  reservation  the  statement 
must  identify  with  clarity  and  precision 
the  exterior  boundaries  of  the 
reservation  including,  for  example,  a 
map  and  a  legal  description  of  the  area. 
For  tribal  applications  covering  areas 


outside  the  boimdaries  of  a  resarvation 
the  statement  should  include: 

(i)  A  map  or  legal  description  of  the 
area  over  which  the  application  asserts 
authority;  and 

(ii)  A  statement  by  the  applicant's 
legal  counsel  (or  equivalent  official)  that 
describes  the  basis  for  the  tribe's 
assertion  of  authority  (including  the 
nature  or  subject  matter  of  the  asserted 
regulatory  authority)  which  may  include 
a  copy  of  documents  such  as  tribal 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  that  support  the 
tribe's  assertion  of  authority. 

(4)  A  narrative  statement  describing 
the  capability  of  the  applicant  to 
administer  effectively  any  Clean  Air  Act 
program  for  which  the  tribe  is  seeking 
approval.  The  narrative  statement  must 
demonstrate  the  applicant's  capability 
consistent  with  the  applicable 
provisions  of  the  Clean  Air  Act  and 
implementing  regulations  and.  if 
requested  by  the  Regional 
Acuninistrator,  may  include: 

(i)  A  description  of  the  Indian  tribe's 
previous  management  experience  which 
may  include  the  administration  of 
programs  and  services  authorized  by  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C, 
450,  et  seq.],  the  Indian  Mineral 
Development  Act  (25  U.S.C.  2101,  et 
seq.),  or  the  Indian  Sanitation  Facility 
Construction  Activity  Act  (42  U.S.C, 
2004a); 

(ii)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  tribal  governing  body  and  a  copy  of 
related  tribal  laws,  pK>licies,  and 
regulations; 

(iii)  A  description  of  the  entity  (or 
entities)  that  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
tribal  government; 

(iv)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  tribe  that 
will  assume  primary  responsibility  for 
administering  a  Clean  Air  Act  program 
(including  a  description  of  the 
relationship  between  the  existing  or 
proposed  agency  and  its  regulated 
entities); 

(v)  A  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective  air 
quality  program  or  a  plan  which 
proposes  how  the  tribe  will  acquire 
administrative  and  technical  expertise. 
The  plan  should  address  how  the  tribe 
will  obtain  the  funds  to  acquire  the 
administrative  and  technical  expertise. 

(5)  A  tribe  that  is  a  member  of  a  tribal 
consortium  may  rely  on  the  expertise 
and  resources  of  the  consortium  in 
demonstrating  under  paragraph  (a)(4)  of 
this  section  that  the  tribe  is  reasonably 
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expected  to  be  capable  of  carrying  out 
the  functions  to  be  exercised  consistent 
with  §  49.6(d).  A  tribe  relying  mi  a 
consortium  in  this  manner  must  provide 
reasonable  assurances  that  the  tribe  has 
responsibility  for  carrying  out  necessary 
functions  in  the  event  the  consortium 
Calls  to. 

(6)  Where  applicable  Gean  Air  Act  or 
implementing  regulatory  requirements 
mandate  criindnal  enforcement 
authority,  an  application  slibmitted  by 
an  Indian  tribe  may  be  approved  if  it 
meets  the  requirements  of  §  49.8. 

(7)  Additional  information  required 
by  the  EPA  Regional  Administrator 
lAdiich,  in  the  judgment  of  the  EPA 
Regional  Administrator,  is  necessary  to 
support  an  application. 

(8)  Where  the  applicant  has 
previously  received  authorization  for  a 
Clean  Air  Act  program  or  for  any  other 
EPA-administered  program,  the 
applicant  need  only  identify  the  prior 
authorization  and  provide  the  required 
information  which  has  not  been 
submitted  in  the  previous  ^plication. 

(b)  A  tribe  may  simultaneously  submit 
a  request  for  an  eligibility  determination 
and  a  request  for  approval  of  a  Clean  Air 
Act  program. 

(c)  A  request  for  Clean  Air  Act 
program  approval  must  meet  any 
applicable  Clean  Air  Act  statutory  and 
regulatory  requirements.  A  program 
approval  request  may  be  comprised  of 
only  partial  elements  of  a  Clean  Air  Act 
program,  provided  that  any  such 
elements  are  reasonably  severable,  that 
is.  not  integrally  related  to  program 
elements  that  are  not  Included  in  the 
plan  submittal,  and  are  consistent  with 
applicable  statutory  and  regulatory 
requirements. 

f40.8    Provtatona  for  tribal  criminal 
anforeamem  authority. 

To  the  extent  that  an  Indian  tribe  is 
precluded  from  asserting  criminal 
enforcement  authority,  the  federal 
government  will  exercise  primary 
criminal  enforcement  responsibility.    • 
The  tribe,  wiUi  the  EPA  Itegion,  shall 
develop  a  procedure  by  wldch  the  tribe 
will  provide  potential  investigative 
leads  to  EPA  and/or  other  appropriate 
federal  agencies,  as  agreed  to  by  the 
parties,  in  an  appropriate  and  timely 
manner.  This  procedure  shall 
encompass  all  circumstances  in  which 
the  tribe  is  Incapable  of  exercising 
applicable  enforcement  requirements  as 
provided  in  §  49.7(a)(6).  This  agreement 
shall  be  incorporated  into  a 
Memorandum  of  Agreement  with  the 
EPA  Region. 


f4MEPA  ravfaw  of  tribal  Clean  Air  Act 
appNcaUona, 

(a)  The  EPA  Regional  Administrator 
shall  process  a  request  of  an  Indian  tribe 
submitted  under  §  49.7  in  a  timely 
manner.  The  EPA  Regional 
Administrator  shall  prompUy  notify  the 
Indian  tribe  of  receipt  of  the  application. 

(b)  Within  30  days  of  receipt  of  an 
Indian  tribe's  initial,  complete 
application,  the  EPA  Regional 
Administrator  shall  notify  all 
appropriate  governmental  entities. 

(1)  For  tribal  ^plications  addressing 
air  resoiucas  within  the  exterior 
boundaries  of  the  reservation.  EPA's 
notification  of  other  governmental 
entities  shall  specify  the  geographic 
boundaries  of  tiie  reservation. 

(2)  For  tribal  applications  addressing 
non-reservation  areas,  EPA's 
notification  of  other  governmental 
entities  shall  include  the  substance  and 
bases  of  the  tribe's  jurisdictional 
assertions. 

(c)  The  governmental  entities  shall 
have  30  days  to  provide  written 
comments  to  EPA's  Regional 
Administrator  regarding  any  dispute 
concerning  the  boundary  of  the 
reservation.  Where  a  tribe  has  asserted 
jurisdiction  over  non-reservation  areas, 
appropriate  governmental  entities  may 
request  a  single  30-day  extension  to  the 
general  30-day  comment  period. 

(d)  In  all  cases,  comments  must  be 
timely,  limited  to  the  scope  of  the  tribe's 
jurisdictional  assertion,  and  clearly 
explain  the  substance,  bases,  and  extent 
of  any  objections.  If  a  tribe's  assertion  is 
subject  to  a  conflicting  claim,  the  EPA 
Regional  Administrator  may  request 
additional  information  from  the  tribe 
and  may  consult  with  the  Department  of 
the  Interior. 

(e)  The  EPA  Regional  Administrator 
shall  decide  the  jurisdictional  scope  of 
the  tribe's  program.  If  a  conflicting 
claim  cannot  be  promptiy  resolved,  the 
EPA  Regional  Administrator  may 
approve  that  portion  of  an  application 
addressing  all  imdisputed  areas. 

(f)  A  determination  by  the  EPA 
Regional  Administrator  concerning  the 
boundaries  of  a  reservation  or  tribal 
jurisdiction  over  non-reservation  areas 
shall  apply  to  all  future  Clean  Air  Act 
applications  from  that  tribe  or  tribal 
consortium  and  no  further  notice  to 
governmental  entities,  as  described  in 
paragraph  (b)  of  this  section,  shall  be 
provided,  unless  the  application 
presents  different  jurisdictional  issues 
or  significant  new  factual  or  legal 
information  relevant  to  jurisdiction  to 
the  EPA  Regional  Administrator. 

(g)  If  the  EPA  Regional  Administrator 
determines  that  a  tribe  meets  the 
requirements  of  §  49.6  for  purposes  of  a 


Clean  Air  Act  provision,  the  Indian  tribe 
is  eligible  to  be  treated  in  the  same 
manner  as  a  state  with  respect  to  that 
provision,  to  the  extent  that  the 
provision  is  identified  in  §  49.3.  The 
eligibility  will  extend  to  all  areas  within 
the  exterior  boundaries  of  the  tribe's 
reservation,  as  determined  by  the  EPA 
Regional  Administrator,  and  any  other 
areas  the  EPA  Regional  Administrator 
has  determined  to  be  within  the  tribe's 
jurisdiction. 

(h)  Consistent  with  the  exceptions 
listed  in  §  49.4,  a  tribal  appUcation 
containing  a  Clean  Air  Act  program 
submittal  will  be  reviewed  by  EPA  in 
accordance  with  applicable  statutory 
and  regulatory  criteria  in  a  manner 
similar  to  the  way  EPA  would  review  a 
similar  state  submittal. 

(i)  The  EPA  Regional  Administrator 
shall  return  an  incomplete  or 
disapproved  application  to  the  tribe 
with  a  summary  of  the  deficiencies. 

S  49. 10EPA  review  of  state  Clean  Air  Act 
programa. 

A  state  Clean  Air  Act  program 
submittal  shall  not  be  disapproved 
because  of  failure  to  address  air 
resources  within  the  exterior  boundaries 
of  an  Indian  Reservation  or  other  areas 
within  the  jurisdiction  of  an  Indian 
tribe. 

f  4«.l  1    Actiona  under  aactkm  301(dM4) 
authority. 

Notwithstanding  any  determination 
made  on  the  basis  of  authorities  granted 
the  Administrator  under  any  other 
provision  of  this  section,  the 
Administrator,  pursuant  to  the 
discretionary  authority  explicitly 
granted  to  the  Administrator  under 
sections  301(a)  and  301(d)(4): 

(a)  Shall  promulgate  without 
unreasonable  delay  such  federal 
implementation  plan  provisions  as  are 
necessary  or  appropriate  to  protect  air 
quality,  consistent  with  the  provisions 
of  sections  304(a)  and  301(d)(4).  if  a 
tribe  does  not  submit  a  tribal 
implementation  plan  meeting  the 
completeness  criteria  of  40  CFR  part  51, 
Appendix  V,  or  does  not  receive  EPA 
approval  of  a  submitted  tribal 
implementation  plan. 

(d)  May  provide  up  to  95  percent  of 
the  cost  of  implementing  programs  for 
the  prevention  and  control  of  air 
pollution  or  implementation  of  national 
primary  and  secondary  ambient  air 
quality  standards.  After  two  years  from 
the  date  of  each  tribe's  initial  grant 
award,  the  maximum  federal  share  will 
be  reduced  to  90  percent,  as  long  as  the 
Regional  Administrator  determines  that 
the  tribe  meets  certain  economic 
indicators  that  would  provide  an 
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ob)ective  assessment  of  the  tribe's 
ability  to  increase  its  share.  The 
Regional  Administrator  may  increase 
the  maximiun  federal  share  to  100 
percent  if  the  tribe  can  demonstrate  in 
writing  to  the  satisfoction  of  the 
Regional  Administrator  that  fiscal 
circumstances  within  the  tribe  are 
constrained  to  such  an  extent  that 
fulfilling  the  match  would  impose 
undue  hardship. 

PART  90-f4AT1ONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

10.  The  authority  citation  for  part  50  . 
is  revised  to  read  as  follows: 

Audiarily:  42  U.S.C  7401.  at  seq. 

11.  Section  50.1  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

fSai    DeflnMona. 


(i)  Indian  country  is  as  defined  in  18 
U.S.C  1151. 

12.  Section  50.2  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

1802    Scope. 


(c)  The  promulgation  of  national 
primary  and  secondary  ambient  air 
qiiality  standards  shall  not  be 
considered  in  any  manner  to  allow 
significant  deterioration  of  existing  air 


quality  in  any  portion  of  any  state  or 
Indian  coiuitry. 

(d)  The  proposal,  promulgation,  or 
revision  of  national  primary  and 
secondary  ambient  air  quality  standards 
shall  not  prohibit  any  state  or  Indian 
tribe  from  establishing  ambient  air 
quality  standards  for  that  state  or  area 
imder  a  tribal  CAA  program  or  any 
portion  thereof  which  are  more  stringent 
than  the  national  standards. 


PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

13.  The  authority  citation  for  part  81 
is  revised  to  read  as  follows: 

Aathoriljr:  42  U.S.C  7401  .etseq. 

14.  Section  81.1  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c),  (d)  and  (e)  to  read  as 
follows: 

$81.1    DeWnWone. 

•  ••••' 

(a)  Act  means  the  Clean  Air  Act  as 
amended  (42  U.S.C  7401,  et  seq.), 

•  •        •        •        • 

(c)  Federal  Indian  Reservation.  Indian 
Reservation  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  government, 
notwithstanding  the  issuance  of  any 


patent,  and  including  rights-of-way 
running  through  the  reservation. 

(d)  Indian  tribe  or  tribe  means  any 
Indian  tribe,  band,  nation,  or  other 
organized  group  at  conunimity, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  U^ted  States  to  Indians 
because  of  their  status  as  Indians. 

(e)  State  means  a  state,  the  District  of 
Coliunbia.  the  Oimmonwealth  of  Puerto 
Rico,  the  Virgin  Islands.  Guam,  and 
American  Samoa  and  includes  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Subpart  C— Section  107  Attainment 
Status  Dasignatlona 

15.  The  authority  citation  for  subpart 
C.  part  81  is  revised  to  read  as  follows: 

AiidMrity:  42  U.S.C  7401,  et  seq. 
$81,300    [Amended] 

16.  Section  81.300(a)  is  amended  by' 
revising  the  third  sentence  to  read  "A 
state,  an  Indian  tribe  determined  eligible 
for  such  functions  under  40  CFR  part 
49,  and  EPA  can  initiate  changes  to 
these  designations,  but  any  proposed 
state  or  tribal  redesignation  must  be 
submitted  to  EPA  for  concurrence." 
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Executive  Order  13074  of  February  9,  1998 
Amendment  to  Executive  Order  12656 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  reflect  the  appropriate 
allocation  of  funding  responsibilities  for  Noncombatant  Evacuation  Oper- 
ations. It  IS  hereby  ordered  that  Executive  Order  12656  is  amended  bv 
adding  a  new  section  501(16)  to  read  as  follows: 
'•Subject  to  the  direction  of  the  President,  and  pursuant  to  procedures 
to  be  developed  jointly  by  the  Secretary  of  Defense  and  the  Secretary 
of  State,  be  responsible  for  the  deployment  and  use  of  military  forces 
for  the  protection  of  United  States  citizens  and  nationals  and,  in  connection 
therewith,  designated  other  persons  or  categories  of  persons,  in  support 
of  their  evacuation  from  threatened  areas  overseas." 
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TRANSPORTATKM 
DEPARTMENT 


COMMERCE  OEPARTMENT 
NaOonal  Oeemie  and 
AtmoaplMrfc  Administration 

Magnuson  Act  provisions: 
technical  amendments; 
put)lished  2-12-96 

ENVIRONMENTAL 
PROTECTiON  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Texas:  put)lished  2-12-98 
FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Telecommunications  Act  of 
1996:  implementation— 
Universal  service  policy; 
published  1-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatralion 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Hygromycin  B  Type  A 
medicated  article,  etc.; 
withdrawal  of  approval; 
published  2-2-98 
Food  additives: 
Sodium  mono-  and  dimethyl 
naphthalene  sulfonates; 
published  2-12-98 

UBRARY  OF  CONGRESS 
Copyright  Offloe,  Library  of 
Congraaa 

Freedom  of  Information  Act; 
implementation;  published  1- 
13-98 

NUCLEAR  REGULATORY 

wwMMIoSIOn 

Deliberate  misconduct  by 
unlicensed  persons; 
published  1-13-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Polution: 
Vessels  carrying  oil; 
response  plans;  salvage 
and  firefighting  equipment; 
partial  suspension; 
published  2-12-98 


Administration 

Ainworthiness  directives: 
HartzeN  Propeller  Inc.; 
published  1-28-98 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTUr« 
DEPARTMENT    ~ 
Agrleuttural  Marfcating 
Sarvloa 

Fmits.  vegetables,  and  other 
products,  fresh:  — 

Destination  marttet 
inspections;  fees; 
comments  due  by  2-17- 
98;  published  12-17-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change— 
LuxemtMurg;  comntents 
due  by  2-17-98; 
published  12-17-97 

AGRICULTURE 
DEPARTMENT 
Grain  inspection,  Packers 
and  Stockyards 
Administration 
Grain  standards: 
Rye;  comments  due  by  2- 
17-98;  published  12-17-97 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list— 
Wassenaar  Arrangement 
List  of  DuaRJse  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  2-17-98; 
published  1-15-98 
COMMERCE  DEPARTMENT 
Natkmai  Ooaank:  and 
Atmoapheric  Administration 
Endangered  and  threatened 
species: 

Atlantic  green  and  hawksbiH 
turtles — 
Critical  habitat 
designation:  comments 
due  by  2-17-98; 
published  12-19-97 
Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exdustve  Economic 
Zone — 


Shortrstfcer/rougtieye 
rocidish;  comments  due 
by  2-17-98;  published 
1-16-98 
Magnuson  Act  provisions- 
Essential  fish  habitat; 
comments  due  by  2-17- 
98;  published  12-19-97 
Pacific  Halibut  Commission, 
Intemertional: 

Pacific  halibut  fisheries— 
Catch  sharing  plans; 
comments  due  by  2-17- 
98;  published  1-26-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Uniform  procurement 
instrument  identification;    ^ 
comments  due  t>y  2-17- 
98;  pubKshed  12-16-97 

DEFENSE  DEPARTMENT 
Navy  Ospartmsnt 

Acquisition  regulations: 
Shipbuikiing  capability 
preservatnn  agreements; 
comments  due  by  2-20- 
98;  published  12-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Continental  Shelf 
regulations— 
Calitomia;  consistency 
update;  comments  due 
by  2-17-98;  published 
1-16-98 
Ozone  areas  attaining  1- 
hour  startdard; 
identifKation  of  areas 
where  standard  wil  cease 
to  apply;  comments  due 
by  2-17-98;  pubttshed  1- 
16-98 
Air  quality  planning  purposes; 
designation  of  areas: 
CaHfomia:  comments  due  t>y 
2-17-98;  published  12-19- 
97 

Hazardous  waste  program 
authorizations: 
Ftorida;  incorporatkxi  by 

reference;  comments  due 

by  2-19-98;  published  1- 

20-98 
Pestkades;  tolerances  in  food, 
animal  feeds.  arKi  raw 
aghcuKural  comnxKtties: 
EtfialfkjaUn;  comments  due 

by  2-17-98;  published  12- 

17-97 

Primisulfuron-methyl; 

comments  due  by  2-17- 

98;  published  12-17-97 
SuperfurxJ  program: 
NatkKial  oil  and  hazardous 

sut>stances  contingency 

plan — 

Natk>nal  pnorities  list 
update;  comments  due 
by  2-20.98;  published 
1-21-98 


Water  pollutkxi;  effluent 
guklelines  for  point  source 
categories: 

Industrial  laundry;  comments 
due  by  2-17-98;  published 
12-17-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  servk:es.  special: 
'    Fixed  microwave  services — 
Transfer  of  license  owned 
by  smal  business  to 
rK>r)-small  business  or 
smaH  t>usiness  eligible 
fcx  smaller  bidding 
credit;  partitioning  and 
disaggregatkxi; 
comments  due  by  2-20- 
98:  published  1-21-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  FamHiss 
Adminiatralion 
Head  Start  Program: 
kidian  trit)al  grarrtees 
replacement:  agency 
klentification;  procedural 
change;  comments  due  by 
2-17-98;  published  12-16- 
97 

Personal  Responsibility  and 

"Work  Opportunity 

Reconciliaton  Act  of  1996; 

implementatkxi: 

Temporary  assistance  kx 
needy  families  program; 
comments  due  t>y  2-18- 
98;  published  11-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Healthcare  Hnanckig 
Administration 
MedKare: 

MedKare-fChokse  program; 
comment  request; 
comments  due  t>y  2-19- 
98;  published  1-20-96 

INTERIOR  DEPARTMENT 
Fish  snd  WIMIIfe  Servies 
Endangered  and  threatef>ed 
species: 

Catest>aea  meianocarpa; 
comments  due  by  2-17- 
98:  published  12-16-97 
Flatwoods  salamander 
comments  due  by  2-17- 
98;  published  12-16-97 
Importation,  expo(tatk>n,  and 
transportatk>n  of  wikJMe: 
Humane  and  healthful 
transport  of  wiU 
mammals,  birds,  reptiles, 
arxj  amphibians  to  U.S.; 
comments  due  by  2-17- 
98;  published  12-5-97 

LABOR  DEPARTMBIT 
Mine  Safety  and  Health 
AdministratkNi 

Coal  ar>d  metal  and  nonmetal 
mine  safety  and  health: 


IV 
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Occupational  noiaa  axposure 
Minars  and  minars' 
raprasantativas;  right  to 
obaerva  raquirad 
oparator  monitoring, 
ate;  comments  dua  t>y 
2-17-98:  puMshad  12- 
31-97 

LABOR  DEPARTMENT 
OecMpallonal  Salaly  and 


S«My  and  haaWi  standards: 
Tubareuioais:  occupational 
axpoaura 

MaaMnge;  commants  dua 
by  2-17-96:  pubtohad 
2-&96 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Pradioaa  and  prooaduraK 
Unitonnad  Satvioaa 
Employ mani  and 


Raamptoymant  Righia  Apt: 
implamantatior>— 

Parsorwial  actiorts 
involving  noncomplianca 
cH  agar>cy  amployars  or 
Parsonnal  Managamant 
OWoa;  comn>ants  dua 
by  2-20-98:  pubiishad 
12-22-97 

TRANSPORTATION 
DEPARTMENT 

Coaat  Querd 
Drawbridga  oparalions: 
North  Carolina;  commants 
dua  by  2-17-96:  publshad 
12-17-97 

Marchant  marirw  officars  and 
saaman: 

Fadaral  pilotaga  for  vassals 
in  toraign  trada: 
commantt  dua  t>y  2-19- 
96:  pubiihad  1-2M6 


TRANSPORTATION 
DEPARTMENT 


Ainvorthinass  diractivas: 
Agusta  S4>A;  commants 

dua  by  2-17-96;  pubiishad 

12-17-97 
AMadSignai  Aaroapaca 

Bandb(/King:  commante 

dua  by  2-19-98:  publshad 

12-19-97 
Boaing;  commantt  dua  by 

2-19-96:  pubiahad  1-&46 
Euroooplsr  OauttcMHtd 

QmbH:  oommarts  dua  by 

2-17-96:  pubiishad  12-16- 

97 
Euroooptar  Franor. 

commants  dua  t>y  2-17- 

98:  pubKshad  12-19-97 
McOonnal  Douglas; 

commantt  dua  by  2-19- 

96:  pubKshad  i-fr«6 


Pitttus  Aircratt  Ltd.; 
commantt  dua  t>y  2-20- 
96:  pubishad  12-19-97 

Class  Dand  Class  E 
airspaca:  commantt  dua  by 
2-19-98:  pubishad  1-20-96 

Class  E  airspaca:  commants 
dua  by  2-17-96;  pubiishad 
1-18-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  ratabittation  and 


Vatarans  education— 

Educational  assistanoa 
awards  to  vatarans  who 
ware  voluntarily 
discharged;  alfacliva 
dates;  commantt  dua 
by  2-17-96:  pubishad 
12-1847 


Order  Nowl         * 

The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  fibns,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  ftmctions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  pubUshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


*40  per  copy 


Charge  your  order. 

PLOUC»TONS*PBW0IC*LS*6L£Cm0MCPn0C)UCTS  /f  S  635/.' 

Order  Proc—ting  Code: 

*7917 

^  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  MO  (»50  foreign)  each. 

Total  cost  of  my  order  is « .  Price  includes  regular  domestic  postage  and  handKng  and  is  sutjject  to  change. 

^_      Check  niethod  of  payment: 

(Please  type  or  print)       □  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  Zip  code 


□  GPO  Deposit  Account 

L                  -n 

□  VISA     □  MasterCard 

in     ~r 

!       (expiration  date) 

Thank  you  for  your  orderf 

Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

.  MaM  orders  to: 


••7 


Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh.  PA  15250-7954 

Fax  ortters  to:        (202)  51 2-2250 
Phone  orders  to:  (202)512-1800 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 
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Superintendent  of  Documents  Subscription  Order  Form 

Chargt  your  ordtr. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-lMO 


O  YES,  pleaae  enter one  year  «ubacriptions  for  the  WaaUy  Caaplatfaa  af 

can  keep  up  to  dale  oo  Presidential  activities. 


(PD)aoI 


□  $137.00  First  Class  Mail  □  $80.00  Regular  Mail 


Tlie  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


FwprtvKjk 
□  Do  not 


■qri 


:  available  to  odier  mailen 


(Coaipaay  or  penonal  naine) 


(Pleaie  type  or  print) 


(AddHioiial  addreaa/attentioa  bae) 


a  Check  payable  to  Superintendent  ol  Documents 

a  GPO  Deposit  Account        I    I    I    I    r    I  T~l  -  D 

a  VISA  Q  MasterCard  I    I    I    I    I  (eniration) 

I  I  I  I I  I  I  I  I  iT-n 


(Street 


(Oly.  Stale.  Zip  code) 


(Paytimr  pkone  inrfcxling  area  oode) 


(Pnickaae  order  no.) 


(Authorizinf  tifnaiiife) 

Tkmmk  yvmjor  ymr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  BoK  371954,  Pittsburgh,  PA  15250-7954 
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Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Regbler- 
Coda  of  FederaJ  Regulations  Syatem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Order  proccMing  code:  ' 

*6173 

I — I  YES,  please  send  me  the  following: 


m!ii^ 


Chmg9youronHr. 

lb  fmx  your  orders  (202)-5I2-2250 


copjoe  o»  The  FMleial  RngMw-Wtat  RIaandHoMrltoUaeN,  at  XTOQ  per  copy  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  P^^ment: 

I — I  Check  PiQ«bIe  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-H 
I I  VISA  or  MasteiCand  Account 


(Company  or  Penonal  Name) 


(Additional  address/attention  line) 


(Pleaae  type  or  prim) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


(Credit  card  expiration  dale)  Thank  you  for 

your  order! 


(Daytiat  phone  including  area  code) 

(Purchase  Order  No.) 
MajTf 


(Authorizing  Signature) 


(Rev  1-93) 


YES    NO 
to  other  maacn?  dl    CH 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


Wtould  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both.        '-  , 


LSA  •  LM  ol  cm  SMttom  Aftocltd 

The  LSA  (LM  of  CFR  S«;lion>  Aftoctad) 
)•  dMignwl  to  iMd  UMTS  of  the  Code  of 
Federal  ReguMions  to  amandBtory 
actions  pMUhed  in  the  Federal  RegMw. 
The  LSA  ie  ieeued  monthty  in  cumuialive  form. 
Enlrtee  mdkale  the  nature  of  the  ( 
euch  ae  revieed.  removed,  or  corrected. 
S27pwyMr. 


The  index,  covering  ttie  contents  of  the 
driy  Federal  Register,  is  issued  monthly  in 
oumuMive  form.  Entriee  are  carried 
primeriiy  under  the  nemee  of  itte  ieeuing 
agendee.  Significant  aul)iecta  are  carried 
as  croes-references. 
$25  per  year. 


A  hntrg  axJ  is  mcAxteO  <n  ead  pubtcalion  whc/<  tss 
ftOvai  negate!  page  numben  witti  fw  OMe  a/  puMcaoon 
«>  iTw  federal  f>egatet 


OdgPioriMingCodK 
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Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H'aEaayl 


EJ    yes,  enter  the  following  indicated  sul»criptions  for  one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year 
Federal  Register  Index  tFHSLJi  $25  per  year 


The  total  cost  of  my  order  is  S .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
chiange.  International  customers  please  add  25%. 


(Company  or  penonal  nainc) 


(Please  type  or  print) 


(Addiboiul  addrcM/aitention  line) 


(Street  atklreM) 


(City.  Suu.  Zip  code) 


(Daytioie  piMae  inchiding  area  code) 


(Purchase  order  no ) 


r  ac  ptiracj^  ^aaca  avx  ^ovw; 

Q  Do  not  nuke  my  name  available  toother  mailers 

Ckeck  Method  of  peyaMBl: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  □ 
Q  VISA  Q  MasterCard 


(expiration) 


I     I     I     I     I     I     I     I     I     I     I     I     I     I     I 


(Authorizmgtignature)  i/B7 

Thamk  yam  for  yoar  order! 

Mail  to:    Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INTORMATION  ABOUT  THE  8UPERINTEM)ENT  OF  DOCUMEmS' SUBSCRlim^ 

Knotr  whan  to  expect  jfoar  renewal  notfce  and  Imp  a  coodfliiiifcoiiii^  To  keep  our  subscription 
prkxs  <k>wn.  the  Goveniment  Printing  OfiBce  nuik  each  subscriber  onfy 

team  when  you  wiU  get  your  renewal  notk»  by  diecking  the  number  that  foUows  month/year  code  on 
^\x^]aacd[yoas\iSat\  as  shown  in  Ms  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tiie  shown  date. 

./ 


A  renewal  notice  will  be 
sent  approximately  90  days 
l>cfore  the  shown  date. 


APR  SMZTH212J  DEC97  R  1 

JC«N  SMITH 

212  MAIN  STREET 

PORESTVILLE.  MD  20747 
••••••••••••••••••••••••••••••••••••••••••••••••••,•«,«„ 


AFRDO     SMITH212J 


JOfIN  SMITH 

212  MAIN  STREET 

FC«ESTV1LLE  MD  20747 


DEC^7R 


••••••••••••••••••••••••••••••••••, 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  chanfe  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atto:  Chief,  MaU  List  Branch,  Mail  Stop:  SSOM,  Washineton 
DC  20402-9373.  6     . 

lb  inquire  alMMit  your  sul»cription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 


lb  order  a  new  subscription:  Please  use  die  order  form  provided  below. 


Superinlandant  of  Doctments  Subscription  Older  Form 


•5468 

Lj"  CO|  please  enter  my  stAacriptiortt  as  folows: 


Charge  your  order.  ISH 

Its  Easy!  I^^W 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $. 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


subscriptions  to  Federal  Register  (FR);  including  the  dally  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  make  niy  name  available  to  other  mailers 
Check  method  or  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    |  T~|-n 

□  VISA     OMasterCard   lJJJJ(«,p,««on <!«•, 

I  I  I  I  I  I  i  I  I  I  I  I  I  I  I  I  rrm 

Thank  you  §or  your  otderl 


Company  or  (Mraorwl  nam* 


(PtoM*  typ*  or  print) 


AddNkwMl  addiVM/Mtanttan  kw 


StrMtaddTM* 


City;  ama.  Zip  oodt 


Oaytinw  phon*  Inctuding  WM  cod* 
PurchMS ordwnumtwr  (optionaO 


AUhortzkig  aignahM*  im 

I  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://wvw. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


Ontor  PrOMUing  Cod* 

*6216 


Charge  your  order. 
tt'9  Eaeyl 


S3 


Fax  your  orders  (202)  512-2250 
Ptione  your  orders  (202)  512-1800 


.subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

pc.tage  and  handling  and  are  subject  to  change.  ^ 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  addres^atiention  line) 


-D 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Oder  No.) 
Mayi 


YES  NO 


I    I   VISA  or  MasterCard  Account 


II    1  1  1  1    1  II  1    1 

L_      1                  (Credit  card  expiration  dale)                „-,^  order ' 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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